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n96'«   Okl.  Cr. 

1196» 10  Okl.  Cr.  669 

11971 10  Okl.  Cr.  671 

1197' 10  Okl.  Cr.  673 

1197" 10  Okl.  Cr.  67t 

1198' 10  Okl.  Cr.  673 

1193" 10  Okl.  Cr.  671 

1198» 10  Okl.  Cr.  672 

1198' T7  Wash.  312 

1198' 77  Wash.  651 

1199 77  Wash.  455 


*Not  reported  In  State  Report*. 
[End  of  Table.] 
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JUDGES 


OF  THE 


COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


ARIZONA — Supreme  Court. 
ALFRED  FBANELIN,  CHixr  Jcsncs. 

ASSOCIATE  JUSTICES. 

HENBT  D.  ROSS.  D.  U  CUNNINGHAM. 

CALIFORNIA— Supreme  Court. 
WILLIAM  H.  BEATTT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

F.  W.  HENSHAW.  W.  G.  LORIOAN. 

F.  M.  ANGELLOTTI.  M.  C.  SLOSS. 

LUCIEN  8HAW.  HENBY  A.  MELVIN. 

District  Courts  of  Appeal. 
First  District 
THOS.  3.  LENNON,  Pbesidiito  Jttbticx. 
F.  H.  EBRRIGAN.i  JOHN  E.  RIOHARD& 

Second  District 

N.  P.  CONRET,  Presiding  Justice. 
TIOTOE  B.  SHAW.  W.  P.  JAMEi 

Third  District 
N.  P.  CHIPMAN,  Presiding  Justice. 
E.  0.  HART.  A.  G.  BURNBTX. 


COLORADO— Supreme  Court. 

GEORGE  W.  MUSSER,  CHXEr  Jusncs. 

associate  justices. 
WILLIAM  H.  GABBERT.  JAMES  B.  GARRIGUEa 

S.  HARRISON  WHITE.  MORTON  S.  BAILEY. 

WILLIAM  A.  HILL.  TULLY  SCOTT. 

Court  of  Appeals. 

LOUIS  W.  CUNNINGHAM,  Presiding  Judqs. 
associate  judges. 
JlLFRED  R.  king.  WILLIAM  B.  MORGAN. 

EDWIN  W.  HURLBUT.  JQHN  C.  BELL. 

*  J.  D.  Murphy  serred  as  Judge  pro  tem. 

(T) 


Tl  137  PACIFIC  REPORTER 

IDAHO — Supreme  Coiirt. 

JAMES  F.  AILSHIE,  Cbief  Justice. 

JTT  HTTfilC  ft- 

ISAAC  N.  SULLIVAN.  GEORGE  H.  STEWARD 

KANSAS— Supreme  Court. 
WILLIAM  A.  JOHNSTON.  Chief  Justice. 

JUSTICES. 

ROUSSEAU  A.  BURCH.  SILAS  PORTER. 

HENRY  F.  MASON,  .  ALFRED  W.  BENSON. 

CLARK  A.  SMITH.  JUDSON  S.  WEST, 


MONTANA— Supreme  Court. 

THEO.  BRANTLY,  CHlxr  JUSTICB, 

ASSOCIATE  JUSTICES. 

WM.  L.  HOLLOW  AY.  SYDNEY  SANNBE. 


NEVADA— Supreme  Court. 
GEORGE  F.  TALBOT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

P.  H.  NORCROSS.  P.  A,  McCARRAN. 

NEW  MEXICO— Supreme  Court 

CLARENCE  J.  ROBERTS,  Chief  Justice. 

JUSTICES. 

RICHARD  H.  HANNA.  FRANK  W.  PARKEB. 

OKLAHOMA— Supreme  Court. 

SAMUEL  W.  HAYES,  Chief  Justice. 

ASSOCIATE  justices. 

B.  L.  WILLIAMS.  JOHN  B.  TURNER. 

MATTHEW  J.  KANE.  R.  H.  LOOFBOURROW. 

SUFBEMX  COUBI  COIOCISSIONEBa. 

Division  No.  1. 
J.  B.  A.  ROBERTSON.*  CHAS.  M.  THACKER. 

J.  F.  SHARP.  GEO.  B.  RITTENHOUSB." 

Division  No.  S. 
PHIL.  D.  BREWER.  JNO.  B.  HARRISON. 

C.  A.  GALBRAITH. 

Criminal  Coxut  of  Appeals. 
JAS.  R.  ARMSTRONG,  Pbesidino  JuoaB. 

ASSOCIATE  JUDGES. 

THOMAS  H.  DOYLE.  •  HENRY  M.  FURMAN. 

*BMi(aatlon  ettecUTe  Febmanr  1.  ML  'Appointed  February  2,  Uli. 
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OREGON — Supreme  Coiirt 

THOMAS  A.  McBRIDE,  Chixf  JcsnOB. 

Department  1. 
FRANK  A.  MOORE,  PaxsiDiito  Judqb. 

ASSOCIATX  JCDOE8. 

GEORGE  H.  BURNETT.  WILLIAM  M.  RAMSBT. 

Departmext  t. 
HENRY  J.  BEIAN,  Pbksidiko  Judqb. 

ASSOCIATE  JT7DOX8. 

ROBERT  EAKIN.  CHARLES  L.  McNARZi 

UTAH — Supreme  CovaX. 

WM.  M.  Mccarty,  CHiKr  Jugrio. 

jcsnoxa. 
D.  N.  STRAUP.  J.  E.  FRICK. 

WASHINGTON— Supreme  Court* 

HERMAN  D.  CROW,  Chief  JusncB. 
Department  i. 

ABSOCIATB  JUSTICES. 

STEPHEN  J.  CHADWICK.  OVERTON  Q.  ELLI8. 

MACK  F.  GOSE.  JOHN  F.  MAIN. 

Department  2. 

ASSOCIATX  JUSTICES. 

MARK  A.  FULLERTON.  EMMETT  N.  PARKEB. 

WALLACE  MOUNT.  GEORGE  E.  MORRI& 

WYOMING— Supreme  Court. 
RICHARD  H.  SCOTT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

CHARLES  N.  POTTER.  CYRUS  BEARD. 

•  B«KlimIiis  October  13, 1913. 
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SUPREME  COURT  OP  OKLAHOMA 


Adopted  July  22,  1913 


I.  Temu.  The  regular  terms  of  tills  court 
will  be  held  beginning  on  the  second  Tuesday 
of  January,  April,  July  and  October,  each 
year,  at  lOKX)  o'clock  a.  m.,  standard  time. 
Special  sessions  may  be  held  at  any  time 
upon  call  of  the  Chief  Justice.  The  fore- 
noon sitting  shall  conrene  at  10:00  o'clock 
and  the  afternoon  sitting  at  2:00  o'clock. 

II.  Aiaignment  of  Gate*.  All  causes  In 
wbidti  no  notice  for  oral  argument  has  been 
given  shall  stand  for  submission  on  the  first 
day  of  the  term;  all  cases  standing  for  trial 
will  be  heard  in  the  order  assigned,  unless 
the  court,  on  proper  motion  and  showing, 
shall  order  otherwise;  provided,  that  in  mak- 
ing up  the  trial  docket  the  clerk  shall  so  ar- 
range the  assignment  of  cases  that  those 
from  each  supreme  Judicial  district  may  be 
heard  together  as  nearly  as  may  be. 

III.  notice— Of  Triol  Docket— Of  Ordert. 
At  least  seventy  (70)  days  prior  to  the  com- 
mencement of  each  term  of  court,  the  clerk 
shall  send  to  the  attorneys  interested  a  print- 
ed copy  of  the  trial  doctet  for  the  term  fol- 
lowing, showing  the  day  on  which  each 
cause  will  be  heard.  All  attorneys  interest- 
ed shall  be  notified  by  the  clerk  of  all  orders 
of  the  court  concerning  each  case. 

IV.  Oral  Arpumentt.  Attorneys  desiring 
to  make  oral  arguments  shall  file  notice 
thereof  with  the  clerk  of  such  intention  with- 
in ninety  (90)  days  after  the  commencement 
of  the  proceeding  in  error.  If  no  such  notice 
Is  served,  causes  will  stand  submitted  on 
briefs.  No  motion  shall  be  argued  unless  by 
direction  of  the  court  One  hour  only,  ex- 
cept with  the  consent  of  the  court,  shall  be 
consumed  in  the  oral  argument  of  a  cause  by 
counsel  of  either  party. 

V.  Motions — RequuHes.  All  motions  to 
the  court  shall  be  reduced  to  writing  and 
shall  contain  a  brief  statement  of  the  facts 
and  objects  of  the  motion,  supported  by  cita- 
tion of  the  authorities  relied  upon ;  and,  ex- 
cept In  cases  where  all  the  facts  relied  upon 
are  of  record,  such  motions  shall  be  support- 
ed by  affidavit.  No  motion  shall  be  consid- 
ered unless  reasonable  notice  has  been  given 
to  counsel  upon  the  opiwsite  side  of  the  case, 
except  where,  in  the  opinion  of  the  court, 
an  emergency  exists. 

yj.  Motion  to  Advance  Cauie.  Bvery  mo- 
tion to  advance  a  cause  shall  contain  a  brief 
statement  of  the  matter  inrolred,  with  the 
reason  for  the  appUcatioik 


VII.  Briefs,  mvO— Service— Filino.  In 
each  dvll  cause  filed  in  this  court,  counsel 
for  plaintiff  in  error  shall,  unless  otherwise 
ordered  by  the  court,  serve  his  brief  on  coun- 
sel for  defendant  in  error  at  least  forty  (40) 
days  before  the  case  Is  set  for  submission. 
Counsel  for  plaintiff  in  error  shall  file  with 
the  clerk  of  this  court  fifteen  (15)  copies  of 
such  brief  wittiin  the  time  above  designated, 
and  defendant  in  error  shall,  within  thirty 
(30)  days  after  the  service  of  the  brief  of 
plaintiff  in  error  npon  him,  file  with  the 
clerk  of  this  court  fifteen  (IS)  copies  of  his 
answer  brief,  and  serve  same  upon  plaintiff 
in  error ;  and  all  reply  briefs,  except  as  oth- 
erwise ordered  by  the  court,  must  be  filed 
by  the  date  the  case  is  submitted  or  called 
for  argument.  Proof  of  service  must  be  filed 
with  the  derk  within  ten  (10)  days  after 
service. 

In  case  of  failure  to  comply  with  the  re- 
quirements of  this  rule,  the  court  may  con- 
tinue or  dismiss  the  cause,  or  reverse  or  af- 
firm the  Judgment,  in  its  discretion. 

VIII.  Citations.  In  all  proceedings  in  this 
court,  in  citing  cases  from  the  courts  of  this 
state,  counsel  are  required  to  dte  the  volume 
and  page  of  the  official  state  reports  in  which 
the  case  is  reported.  A  failure  to  comply 
with  this  rule  will  render  briefs  subject  to 
be  stricken  from  the  flies. 

IX.  Rehearintfs.  Application  for  a  rehear- 
ing in  any  cause,  unless  otherwise  ordered 
by  the  court,  shall  be  made  by  a  petition  to 
the  court  signed  by  counsel  and  filed  with 
the  clerk  within  fifteen  (16)  days  from  the 
date  on  which  the  opinion  in  the  cause  is 
filed.  Such  petition  shall  state  briefiy  the 
grounds  upon  which  counsel  relies  for  a  re- 
hearing, and  show  either  that  some  question 
decisive  of  the  case  and  duly  submitted  by 
the  counsel  has  been  overlooked  by  the  court, 
or  that  the  decision  is  in  conflict  vrltb  an 
express  statute  or  controlling  decision,  to 
which  the  attention  of  the  court  was  not  call- 
ed, either  in  brief  or  oral  argument,  or 
which  has  been  overlooked  by  the  court,  and 
the  question,  statute,  or  decision  so  overlook- 
ed must  be  distinctly  and  particularly  set 
forth  in  the  petition.  No  oral  argument  will 
be  allowed  on  an  application  for  rehearing, 
except  upon  order  of  the  court,  but  if  such 
application  is  granted,  the  cause  shall  be 
assigned  for  rehearing,  and  the  clerk  shall 
notify  both  parties  or  their  counsel  of  the 
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time  when  such  rehearing  will  be  bad,  and 
such  time  may  be  given  for  argument  or 
brief  as  the  court  shall  allow- 

X.  Rehearing — Stay  of  Mandate.  After 
the  expiration  of  fifteen  days  from  the  filing 
of  an  opinion,  the  clerk  shall  issue  a  man- 
date to  the  court  in  which  the  Judgment  was 
rendered,  in  accordance  with  the  decision  of 
this  court,  and  no  petition  for  rehearing  shall 
stay  such  mandate  unless  the  person  apply- 
ing for  rehearing  shall  present  such  petition 
to  and  obtain  from  one  of  the  justices  who 
concurred  in  the  opinion  a  stay  of  such  man- 
date until  said  petition  for  rehearing  shall 
be  beard.  The  Justice  to  whom  such  peti- 
tion is  presented  shall  examine  the  same, 
and  if,  in  his  opinion,  a  rehearing  will  prob- 
ably be  granted,  he  may  make  an  order  stay- 
ing such  mandate. 

In  any  case  In  which  a  petition  for  re- 
hearing is  denied,  or  in  which  an  opinion  is 
rendered  on  rehearing,  no  further  motions 
or  applications  for  rehearing  or  review  will 
be  allowed,  and  the  clerk  shall  not  file  any 
such  motions  or  applications,  except  by  leave 
of  court  first  obtained. 

XI.  Afflrmance—Proceedingt  Upon.  V^oa 
the  affirming  of  a  Judgment,  execution  may 
issue  at  the  option  of  the  party,  from  this 
court,  or.  If  such  party  elects,  a  writ  of  pro- 
cedendo shall  be  Issued  to  the  court  below 
upon  the  payment  by  the  successful  party 
of  the  costs  incurred  in  this  court. 

XII.  Dittentinff  Opiniont.  Any  Justice 
may  file  a  dissenting  opinion  in  any  cause  in 
which  he  is  entitled  to  sit  and  in  the  de- 
termination of  which  he  participates;  but 
before  any  such  dissenting  opinion  is  filed, 
it  shall  be  submitted  in  conference  to  the 
Justices  who  concurred  in  the  original  opin- 
ion. No  syllabus  to  a  dissenting  opinion  shall 
be  published. 

Xin.  Costs — Case-Uade.  In  the  taxation 
of  costs  in  the  Supreme  Court,  the  clerk  shall 
not  tax  any  costs  for  expense  of  case-made, 
transcript,  or  record,  unless  the  person  claim- 
ing same  shall,  prior  to  the  filing  of  the  opin- 
ion in  the  cause,  file  with  the  clerk  a  ver- 
ified statement  of  such  expenses  and  show- 
ing titat  he  has  paid  the  same- 

XIV.  Original  Cases— Affldavit.  In  all 
original  actions  or  proceedings  instituted  in 
this  court  it  shall  be  necessary  for  the  plain- 
tiff or  applicant  for  the  writ  to  state  fully, 
by  affidavit,  the  reasons  why  the  action  or 
proceeding  is  brought  in  this  court  Instead 
of  one  of  the  inferior  courts  having  concur- 
rent Jurisdiction. 

XV.  Jfon-Resident  Attorneys.  Any  prac- 
ticing attorney  of  any  state  or  territory  or 
the  District  of  Columbia,  having  professional 
business  in  this  court,  may,  on  motion,  be 
recognized  for  the  purpose  of  presenting  such 
cause  in  which  he  appears  as  counsel. 


XVI.  Clerk's  Certificate  to  Transcripts. 
Transcripts  may  be  certified  by  the  clerk  of 
the  district  court  substantially  in  the  fol- 
lowing form; 

State  of  Oklahoma,  County  of ss. 

I, ,  clerk  of  the  district  court  for 

said  county,  do  hereby  certify  that  the  foregoing 
is  a  full,  true,  and  correct  transcript  of  the  rec- 
ord in  the  above  entitled  cause. 

In   testimony   whereof,   I   have  hereunto  set 

my  band  and  seal  of  the  court,  this   

day  of 19 

Clerk. 

XVII.  Verification  of  Case-Made.  A  cer- 
tificate of  the  settlement  of  a  case-made  may 
be  substantially  in  the  following  form: 

I,  the  undersigned,  Judge  of  the  district  court 
of district  tor coun- 
ty, Oklahoma,  hereby  certify  that  the  foregoing 
was  presented  to  me  as  a  case-made  in  the  ac- 
tion above  entitled  (here  cite  the  facts  with 
reference  to  the  appearance  <A  parties  and  sug- 
gestion of  amendments),  and  I  now  settle  and 
sign  the  same  as  a  true  and  correct  case-made, 
and  direct  that  it  be  attested  and  filed  by  the 
clerk  of  said  court 

Witness     my     hand     at      in 

county,  Oklahoma,  this 

day  of ,  19.... 

District  Judge. 

Attest: Clerk. 

XVIII.  Motions — yotice  of.  Orders  for 
amending  or  completing  transcripts  and  case- 
made,  or  for  reviving,  reinstating,  or  dis- 
missing causes,  shall  be  made  only  upon 
written  motions,  stating  the  grounds  there- 
of; and  reasonable  notice  thereof  must  be 
served  upon  the  opposing  counsel. 

XIX.  Record — Access  to-  The  record  may 
be  temporarily  withdrawn  by  an  attorney  in- 
terested in  the  case  tor  the  purpose  of  en- 
abling him  to  prepare  his  brief  and  abstract, 
and  In  all  such  cases  the  attorney  receiving 
such  record  shall  receipt  for  the  same,  and 
return  It  to  the  clerk  within  twenty  days 
from  Its  receipt,  such  attorney  paying  all 
charges  of  transmitting  and  returning  such 
record.  In  no  case  shall  the  clerk  allow  an 
original  opinion  to  be  taken  from  his  office. 

XX.  Numbering  Pages.  Counsel  for  appel- 
lant shall  number  the  pages  of  the  petition 
in  error  and  the  record,  and  index  the  rec- 
ord before  filing  the  same. 

XXI.  Printinn—When  Vot  Required.  The 
record  and  petition  in  error  shall  not  be  re- 
quired to  be  printed,  but  when  so  desired, 
may  be  printed  upon  agreement  of  both  par- 
ties, filed  with  the  clerk  of  this  court,  and 
the  expense  of  the  same  shall  be  taxed  as 
costs  in  the  case. 

XXII<  Contemptuous  Language.  No  argu- 
ment or  motion  filed  or  made  in  this  court 
shall  contain  language  showing  disrespect 
for  or  contempt  of  the  trial  court 

XXIII.  Remedial  Writs— Exceptive  Pro- 
vision. Rule  VII  shall  not  apply  to  cases  of 
writs  of  habeas  corpus,  mandamus,  quo  war- 
ranto, certiorari,  prohibition  and  such  other 
remedial  writs  as  may  be  provided  by  law. 
In  such  case,  briefs  shall  be  prepared  and 
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served  In  Uie  form,  manner  and  time  as  may 
be  directed  by  tbe  court  in  each  cause. 

XXIV.  Mtomeya  —  Temporary  Licente. 
Wbenever  attorneys,  who  are  residents  of 
ttals  state,  file  a  written  application  witlt  the 
derk  of  this  court  for  admission  to  practice 
as  an  attorney  and  counselor-aMaw  in  the 
courts  of  this  state,  and  show  in  sncli  ap- 
plication that  they  have  been  admitted  to 
practice  in  a  court  of  record  in  another  state 
or  territory  or  of  the  District  of  Colombia, 
and  that  such  order  is  still  in  force,  it  is  or- 
dered that  such  attorney  or  attorneys  shall 
be  i>ermitted  to  practice  in  the  courts  of 
this  state  until  the  next  meeting  of  the  Bar 
Commission  for  the  purpose  of  examining  ap- 
plicants or  making  recommendation  upon 
soCh  applicants. 

XXV.  Brief»—Re^i»ite$ — Contentt.     The 
brief  of  the  plaintiff  in  error  in  all  cases  ex- 
cept felonies  shall  contain  an   abstract  or 
abridgment  of  the  transcript,  setting  forth 
the  material  parts  of  the  pleadings,  proceed- 
ings, facts  and  documents  upon  which  he  re- 
lies, together   with   such   other   statements 
from  the  record  as  are  necessary  to  a  full 
understanding  of  the  qneetions  presented  to 
this  court  for  decision,  so  that  no  examina- 
tion of  the  record  itself  need  be  made  in  this 
conrt.    If  the  defendant  in  error  or  appellee 
shall  claim  that  such  abstract  is  incomplete 
for  the  purpose  stated,  his  brief  shall  con- 
tain a  counter  abstract  correcting  any  such 
omissions  or  inaccuracies.     Where  a  party 
complains  on  account  of  the  admission  or  re- 
jection of  testimony,  he  shall  set  out  in  his 
brief  the  full  substance  of  the  testimony,  to 
the  admission  or  rejection  of  which  he  ob- 
jects, stating  specifically  his  objection  there- 
to.   Also  where  a  party  complains  of  Instruc- 
tions given  or  refused,  he  shall  set  out  In 
totidem  verbis  In  liis  brief  separately  the 
portion  to  which  he  objects  or  may  save  ex- 
ceptions.    A  party  need  not  include  in  his 
abstract  all  the  evidence  in  support  of  a 
claim  on  his  part  that  it  does  not  show  or 
tend  to  show  a  certain  fact,  but  when  such 
a  question  ia  presented  the  adverse  party  shall 
prtDt  so  naacb  of  the  evidence  as  he  claims 
to  bare  that  effect    The  abstract  shall  state 
only  the  substance  of  those  parts  of  the  rec- 
ord the  bearing  of  which  upon  the  case  can 
be  dearly  sbown  in  this  manner;   such  as 


are  purely  formal  or  otherwise  immateri- 
al shall  be  omitted  altogether,  but  quota- 
tiona  must  be  made  with  verbal  accuracy 
whenever  the  decision  of  any  question  in 
controversy  may  be  affected  thereby.  The 
abstracts  shall  refer  to  the  pages  of  the  rec- 
ord. 

The  brief  shall  contain  the  spedflcations  of 
errors  complained  of,  separately  set  forth  and 
numbered;  the  argument  and  authorities  in 
support  of  each  point  relied  on.  In  the  same 
order,  with  strict  observance  of  rule  VII. 
The  brief  of  the  appellee  or  defendant  in  er- 
ror shall  also  be  printed  when  so  required 
of  the  plaintiff  in  error,  and  contain,  with 
pertinent  reference  to  the  pages  of  the  ab- 
stract, any  point  challenging  the  right  of 
plaintiff  in  error  to  be  heard;  a  full  state- 
ment of  any  additional  facts  shown  by  the 
abstract  and  deemed  essential;  citations  of 
authorities  and  discussion  of  alleged  errors, 
in  the  same  order  as  in  the  brief  of  the  plain- 
tiff in  error. 

XXVI.  Authoritiet—Reqvtrinff  AMUUmaL 
The  court  may  at  any  time  after  a  case  is 
submitted  request  counsel  for  either  or  both 
pertleB  to  an  action  to  file  with  the  court, 
within  the  time  fixed  by  the  court  In  its  re- 
quest, additional  authorities,  if  any  they 
have,  upon  any  proposition  involved  .in  the 
action:  provided,  that  when  such  request  la 
made  upon  counsel  for  either  party  to  the 
action,  the  same  shall  be  made  in  writing, 
and  a  copy  of  the  same  shall  be  mailed  to 
counsel  for  the  opposite  i>arty  to  the  action. 

XXVII.  Citation  hy  PubUcaUon.  When- 
ever in  any  case  filed  in  this  court  it  shall 
be  made  to  appear  to  the  clerk  of  this  conrt 
by  the  affidavit  of  a  plaintiff  in  error,  his 
agent  or  attorney,  that  the  defendant  has 
no  attorney  of  record,  or  that  he  is  beyond 
the  limits  of  the  state,  or  that  his  residence 
Is  unknown,  so  that  it  la  impracticable  to 
serve  citation  upon  Iiim  in  the  ordinary 
method  provided  by  law,  it  shall  be  the  duty 
of  the  clerk  of  this  court,  upon  the  plaintiff 
in  error  making  provision  for  the  payment 
of  the  expense  thereof,  to  cause  notice  of 
the  pendency  of  such  cause  to  be  published 
once  each  week  for  four  successive  weeks  in 
some  newspaper  published  in  the  county  In 
which  the  case  was  tried. 
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the  publication  of  the  original  opinions  in  previous  volumes  of  thia  Reporter.] 
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b   n   WINBIGLBR'S   ESTATE. 
(L,  A.  3,517.) 

<SupKme  Ooort  of  California.     Dec.  3,  1918. 
Behearins  Denied   Jan.  2,  1914.) 

1.  BXXCDTOBS  ARD  ADUIinSTBAtOBS   (|  21*)— 

ADiannsATiON  with  Wiix  Anrkxed. 
Coder  the  direct  provisiona  of  Code  CiT. 
Proc.  {  1350a,  the  granting  of  letters  with  the 
will  annexed,  in  a  case  where  the  testator  ap- 
pointed no  executor,  moat  be  made  in  accordance 
with  the  rules  for  Ute  granting  of  adminiatra- 
tion  in  ordinaiy  cases  of  intestacy. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdminiatratorB,  Cent.  Dig.  ||  106-115; 
Dec.  Dig.  {  21.»] 

2.  ExEctrroBS  and  Aduiristbatobs  (|  21*)— 

RiOBT  TO    ADMIRISTBATIOR. 

Under  Code  Civ.  Proc.  |  1385,  providing 
that  only  those  relations  of  a  decedent  entitled 
to  ancceed  to  his  personal  property  or  some 
portion  thereof  are  entitled  to  administer  the 
estate,  the  heir  at  law  of  a  decedent,  who  made 
a  will  disposing  of  his  entire  estate,  but  ap- 
pointin|  no  executor,  is  not  entitled  to  letters 
of  administration  with  the  will  annexed  unless 
he  lakes  some  part  of  the  testator's  persmial 
estate  under  the  will 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  If  10&-116; 
Dec.  Dig.  i  21.*] 

8.  Wills  (i  636*)— Cokstbuction. 

A  testator  died  leaving  an  estate  of  $60,- 
000,  and  provided  by  will  that  should  his  estate 
be  worth  $40,000  at  the  time  of  his  death,  it 
should  be  divided  as  followed.  He  then,  for 
Kasona  given,  stated  that  he  gave  nothing  to 
appellant,  a  niece,  and  gave  legacies  of  sundry 
tmonnts  to  others,  and  made  respondent  resid- 
lury  legatee.  The  will  closed  with  the  remark 
that,  if  the  estate  should  be  worth  more  tiian 
the  above  sum,  "all  heirs"  should  receive  a 
larger  amount.  Held  that,  as  the  testator  ex- 
prvsly  disinherited  appellant  and  gave  his  rea- 
sons, appellant  cannot  be  considered  as  indnd- 
•d  in  the  term  "heirs,"  although  she  was  really 
his  heir  at  law;  the  will  being  drawn  by  the 
testator  himaelf,  a  layman. 

^[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dit.  fi  1157-U60;   Dec  Dig.  i  636.*] 

Department  1.  Appeal  from  Superior 
Court,  San  Diego  County;  W.  B.  Guy,  Judge. 

In  the  matter  of  the  estate  of  George  W. 
^nnbigler,  deceased.  Fannie  S.  Cake  was 
{ranted  letters  of  administration  with  the 
will  annexed  In  preference  to  Fannie  M. 
Beid,  and  the  latter  appeals.    Affirmed. 

Bdiearlng  denied;   Beatty,  C.  J.,  dissents. 


Tobias  B.  Archer,  of  Los  Angeled!,  tfi  ap- 
pellant. A.  G.  Belly,  of  Los  Angeles',  *aAd.-A. 
C.  Mouser,  of  San  Diego,  for  respondent'*"'. 

ANGBLLOTTI,  J.  According  to  the  briefs, 
tbe  only  question  presented  on  this  appeal  Is 
as  to  the  correctness  of  the  action  of  the  court 
below  In  appointing  one  Fannie  S.  Cake  ad- 
ministratrix with  the  will  annexed  of  the 
estate  of  deceased,  In  preference  to  Fannie  M. 
Reld,  who  was  also  an  applicant 

[1]  The  will  of  deceased  did  not  name  an 
executor,  with  the  result  that  "letters  of  ad- 
ministration with  tbe  will  annexed  must  be 
Issued  as  designated  and  provided  for  in 
granting  of  letters  In  case  of  Intestacy." 
Code  Clv.  Proa  §  1350a. 

[2]  Appellant  Fanide  M.  Reld  Is  a  child  of 
a  deceased  brother  of  deceased  (Ira  Wlnbig- 
ler),  and  Is  entitled  to  letters  under  the  pro- 
visions of  section  1365,  Code  of  Civil  Pro- 
cedure, In  preference  to  respondent,  a  cousin 
of  deceased,  If  she  "Is  entitled  to  succeed  to" 
the  personal  estate  of  deceased  or  some  por- 
tion thereof;  the  section  expressly  providing 
that  relatives  of  the  deceased  are  entitled  to 
administer  only  when  they  are  entitled  to 
succeed  to  his  personal  estate  or  some  por- 
tion thereof.  It  Is  settled  that,  In  view  of 
these  provisions,  an  belr  at  law  of  the  de- 
ceased Is  not  as  sach  entitled  to  letters  of  ad- 
ministration with  the  will  annexed,  unless  be 
takes  under  the  will,  1.  e.,  of  course,  if  the 
will  effectually  disposes  of  all  tbe  property 
of  tbe  deceased.  See  Estate  of  Crites,  155 
Cal.  392,  101  Pac.  316,  and  cases  there  dted. 

[3]  The  only  question,  then,  Is  whether  ap- 
pellant Is  entitled,  in  view  of  the  terms  of 
tbe  win,  to  take  on  distribution  any  of  tbe 
property  of  deceased.  Appellant's  claim  for 
a  reversal  is  based  entirely  upon  her  conten- 
tion that  she  Is  so  entitled  to  take  on  distri- 
bution. 

Deceased  died  leaving  an  estate  of  the  val- 
ue of  $60,000,  a  portion  of  tbe  real  property 
part  thereof  being  subject  to  a  mortgage  on 
which  Is  dne  $7,000.  His  olographic  will  was 
as  follows :  "I  George  H.  Wlnblgler  of  San  Di- 
ego, California  TT.  S.  A.  Being  of  Sound  mind 
and  good  health  make  this  my  last  Will  and 
Testament    Should  my  Estate  be  worth  tbe 
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Sum  of  Foarty  thousand  dollars  at;t£e  time 
of  my  deatb,  Then  It  shall  be  divided-;^  giv- 
tai  below  To  my  Neice  &  Nephew,''Son  and 
daughter  of  my  Brother  Ira  Wlnjb^ler  I  give 
Nothing,  this  Is  because  th^)'  j^ere  so  fool- 
ish as  to  get  mad  and  ha]>ti-^%>t  so  for  year 
at  their  rich  uncle  said^deoVge  H.  Wlnbigler 
Who  would  have  loted-^d  helped  them  If 
they  would  have  le];'4^.  To  my  Only  and 
beloved  Sister  Mi^.'£%lla  McCk>mb  of  Fort 
Scott  Kansas'I.  give  the  sum  of  Three  Thou- 
sand ($3,500j  five  hundred  dollars.  If  she 
should  haycL^t^ecl  before  I  pass  away,  th^n 
this  beati^'st  .'shall  be  devlded  among  her  liv- 
ing chliaten.  To  my  .beloved  Niece  Mildred 
M(;CaiOh  of  Fort  Scott  Kansas  daughter  of 
piyl'Sifiter  Bell  McComb  the  Sum  of  Three 
.Thousand  ($3,000)  dollars.  To  my  beloved 
i^lece  Jennie  O.  Blchards  of  Hamilton  Mon- 
tana and  her  son  George  Richards  and  her 
daughter  Eugena  Richards  I  give  the  Sum  of 
Klght  Thousand  ($8,000.00)  Each  to  share 
alike.  Should  the  said  Jennie  C.  Richard 
have  died  before  I  pass  away  then  the  said 
George  &  Eugena  Richard  Shall  hare  equal 
shares  of  the  $8,000.  To  My  beloved  Cousin 
LolUe  Wlnbigler  Eastman  of  Winchester  In- 
diana Three  thousand  ($3,000)  doUars  To 
my  beloved  Cousin  Sallle  Wlnbigler  of  An- 
sonla  Indiana  Three  thousand  $3,000)  dol- 
lars For  my  burial  &  Monument  the  Sum 
of  One  thousand  ($1,000)  dollar  Shall  be  used. 
Now  after  all  debts  have  been  settled  then 
the  ballance  of  my  Estate  Shall  be  devided 
between  my  most  beloved  Cousin  Mrs.  Fannie 
S.  Cake  and  Sister  Lillian  Wlablgler  my  be- 
loved Cousin,  both  of  Los  Angeles,  Cal  Now 
If  my  Estate  Shall  be  worth  more  than  the 
above  Sum  then  all  heirs,  Shall  receive  the 
larger  amount  Dated  this  19  day  of  Jan- 
uary, 1912." 

Appellant  is  the  person  referred  to  in  the 
will  as  a  niece,  the  daughter  of  "my  brother 
Ira  Wlnbigler."  Respondent  Is  the  Mrs.  Fan- 
nie S.  Cake  who  is  one  of  the  residuary  dev- 
isees and  legatees.  The  claim  of  appellant  Is 
substantially  that  the  express  provision  that 
appellant  and  her  brother,  children  of  Ira 
Wlnbigler,  shall  take  nothing,  is  limited  to 
the  contingency  that  the  estate  is  not  worth 
exceeding  $40,000,  and  that  it  was  the  ex- 
pressed intention  of  the  testator  that  if  the 
estate  was  worth  more  than  that  amount  all 
heirs  at  law  of  the  deceased  should  at  least 
share  In  the  excess  over  $40,000.  It  is  fur- 
ther suggested  that,  the  estate  exceeding  $40,- 
000  In  value,  the  only  operative  part  of  the 
will  is  the  last  clause  thereof,  with  the  re- 
sult that  the  whole  property  goes  only  to 
heirs  at  law  of  deceased,  to  the  exclusion  al- 
together of  such  of  the  devisees  and  legatees 
as  are  not  heirs  at  law.  The  latter  claim  is, 
it  appears  to  us,  entirely  without  support  In 
the  language  used. 

While  the  will  of  deceased  is  not  to  be 
commended  as  being  In  all  respects  a  model 
of  clearness  and   precision,  we  think   it  is 


clear  enough  therefrom  that  the  testator  In- 
tended to  exclude  the  son  and  daughter  of 
his  brother  Ira  Wlnbigler  from  all  participa- 
tion In  his  estate  in  any  event  This  appears 
to  have  been  his  first  thought  and  the  one 
upon  which  he  placed  special  emphasis.  The 
only  possible  doubt  in  the  matter  is  caused 
by  the  use  of  the  word  "heirs"  in  the  final 
clause.  While  appellant  is  technically  an 
heir  at  law  of  deceased,  we  are  of  the  opin- 
ion that  the  learned  Judge  of  the  trial  court 
was  entirely  warranted  in  concluding,  in 
view  of  all  the  provisions  of  the  will,  that 
the  word  "heirs"  was  not  used  by  deceased' 
in  the  ordinary  legal  sense  as  including  only 
those  who  would  have  succeeded  to  his  prop- 
erty had  he  died  Intestate.  Evidently  the- 
will  is  not  the  work  of  one  skilled  in  the  use 
of  legal  terms.  Taking  the  whole  will  to- 
gether as  we  must  do,  for  the  purpose  of  as- 
certaining the  intent  of  the  testator,  such  in- 
tent appears  to  us  reasonably  clear.  The  de- 
ceased was  evidently  making  a  division  of 
his  estate  among  those  whom  he  desired  to- 
share  in  it  upon  the  assumption  that  it  was 
worth  at  least  $40,000.  If  It  was  worth  as 
much  as  $40,000,  he  wished  his  sister  Mrs. 
McComb  to  have  $3,500,  and  bis  niece,  Jennie 
C.  Richards,  and  her  two  children  to  have 
$8,000,  and  so  on;  while  any  residue  after 
payment  of  debts,  funeral  and  monument 
expenses,  was  to  be  divided  equally  between 
respondent  and  bis  cousin  lilllan  Wlnbigler. 
If  it  turned  out  to  be  worth  more  than  $40,- 
000,  he  wished  those  for  whom  he  had  al- 
ready provided  on  the  basis  of  a  $40,000  es- 
tate only  to  take  the  excess.  It  seems  to  us 
that  this  Is  an  entirely  reasonable  construc- 
tion of  the  will,  and,  in  fact  the  only  rea- 
sonable construction  that  can  be  given  to  it. 
The  meaning  thus  given  to  the  words  "alT 
heirs"  is  one  that  under  the  circumstances, 
may  fairly  be  attributed  to  the  testator,  and 
so  reading  the  will  all  portions  thereof  are 
consistent  with  one  another. 
The  order  appealed  from  is  affirmed. 

We  concur:   SLOSS,  J.;   SHAW,  J. 


In  re  MARTIN'S  ESTATE.     (S.  F.  6,450.) 
(Supreme  Court  of  California.    Nov.  20,  1913.>- 

1.  Executors  and  Administbatobs  (|  17*) — 
RioHT  of  Administbation  —  RioHT  of 
Widow. 

Ordinarily  the  widow  is  entitled  to  letters 

of  administration,  unless  she  waives  her  right 

[Ed.   Note.— For  other  cases,  see   Executors 

and  Administrators,  Cent  Dig.  U  43-69;  Dec. 

Dig.  f  17.*] 

2.  ezkoutobs  and  administbatobs  (j  17*)— 
Right  of  Widow— Waiver. 

The  rendition  of  an  interlocutory  decree  of 
divorce  against  a  wife  before  her  husband's 
death  would  not  take  away  her  right  to  admin- 
ister the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  43-69;  Dec. 
Dig.  f  17.»] 
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3.  EXEOVTOBS  AlfD  ADMIinSTRATOBS   (|  20*)— 

BioHT  OF  Widow  to  Appointmknt  —  Di- 

TOBCB— RssuifFTioN  or  Mabital  Rbiiatioii 

— SumcBiiCT  or  Eviokncb. 

Evidence  in  a  proceeding  by  •  widow,  who 
was  divorced  by  interlocutory  decree  before  her 
hwband's  death,  for  appointment  as  administra- 
trix held  not  to  show  the  reaamption  of  marital 
relations  or  the  abandonment  of  the  divorce  luit 
before  the  husband's  death. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |{  83-106 ;  Dec. 
Dig.  I  20.*] 

i.  EZSCtTTOBfl  AITD  AsMIinBTBATOBfl   (f   1T*>— 

Appointmxkt— Right  of  Widow— Divorcb. 
The  fact  that,  after  a  husband  and  wife  had 
executed  a  contract  embodying  a  mutual  waiver 
of  all  righta  in  the  other's  estate,  they  had 
sexual  intercoorae,  but  without  occupying  the 
same  habitation  as  husband  and  wife,  would  not 
show  the  -abrogation  of  the  contract  so  as  to 
entitle  the  wife  to  letters  of  administration  on 
the  husband's  subsequent  death. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |§  43-S9;  Dec. 
Dig.  I  17.»1 

Department  2.  Appeal  from  Superior 
Court,  Santa  Clara  County;  P.  F.  Gosbey, 
Judge. 

In  tbe  matter  ot  the  estate  of  Charles  J. 
Martin,  deceased.  From  an  order  granting 
a  petition  of  HipoUte  J.  Martin  for  letters  of 
administration,  and  denying  the  i)etltlon  of 
Cora  H.  Martin,  the  latter  appeals.    AfDrmed. 

Will  M.  Beggs  and  R.  C.  McComish,  both 
of  San  Jose,  for  appellant  Louis  Oneal  and 
William  F.  James,  both  of  San  Jose,  for  re- 
spondent 


MELVIN,  J.  Cora  H.  Martin,  the  widow 
of  Charles  J.  Martin,  and  Hlpolite  J.  Martin, 
his  son,  each  filed  a  petition  for  letters  of 
administration  upon  the  estate  of  said 
Charles  J.  Martin,  deceased.  Tbe  court,  pur- 
suant to  stipulation,  heard  both  petitions  to- 
gether, and  made  an  order  granting  the  pray- 
er of  Hlpolite  J.  Martin,  and  another  deny- 
ing tbe  application  of  tbe  widow.  From 
these  orders,  she  appeals. 

[1]  Under  ordinary  conditions,  and  unless 
she  waives  that  right  In  some  way,  tbe  widow 
is  entitled  to  letters  of  administration.  In 
this  case  it  appeared  that  on  August  29, 1911, 
Charles  J.  Martin  and  Cora  H.  Martin  en- 
tered into  an  agreement,  settling  certain 
property  rights,  and  containing  a  waiver  by 
her  of  all  claim  of  interest  In  his  estate  and 
all  rights  therein  after  his  death.  Later 
Charles  J.  Martin  sued  her  for  divorce,  and 
on  September  23,  1911,  an  interlocutory 
decree  in  his  favor  was  entered.  Martin 
died  In  April,  1912.  Tbe  lower  court  reached 
tbe  conclusion  that  tbe  agreement  was  suffi- 
cient, if  in  force,  to  cut  off  the  rights  of  Cora 
H.  Martin  to  administer,  and  that  In  fact  it 
was  in  full  effect  at  tbe  time  of  the  death 
of  Charles  J.  Martin. 

It  is  only  necessary  to  examine  tbe  con- 
tract and  to  consider  the  conduct  of  the 
sponses   after  Its  execution  in   determining 


whether  or  not  it  was  still  in  force  when 
Martin  died. 

[2]  The  existence  of  the  interlocutory  de- 
cree would  not  take  away  the  right  of  tbe 
widow  to  administer.  Estate  of  Dargie,  162 
Cal.  62,  121  Pac.  320.  And  appellant  con- 
tends that  her  uncontradicted  testimony  es- 
tablishes a  reconciliation  between  herself 
and  her  husband,  together  with  conduct 
which  amounted  to  such  resumption  of  mari- 
tal relations  as,  under  the  authorities, 
amounts  to  an  annulment  of  tbe  contract 
whereby  she  agreed  to  forbear  all  claim  of 
interest  in  her  husband's  estate.  It  is  not 
necessary  to  repeat  the  language  of  tbe  con- 
tract That  instrument  contains  a  complete 
waiver  by  each  party  of  all  rights  of  any 
kind  in  the  other's  estate.  Let  us  then  exam- 
ine Cora  H.  Martin's  testimony  regarding 
her  relations  with  her  husband  after  the  en- 
try of  tbe  interlocutory  decree.  She  swore 
that  very  soon  after  the  trial  she  met  her 
husband  in  a  candy  store  in  San  Jose.  She 
was  weeping,  and  he,  calling  her  names  of 
endearment,  begged  her  not  to  cry.  He  asked 
permission  to  call  upon  ber,  and  did  call 
many  times.  According  to  ber  testimony, 
Mr.  Martin  declared  his  intention  of  return- 
ing to  live  with  her  when  be  should  get  back 
his  property  which  had  passed  into  the  con- 
trol of  his  children.  She  told  of  sexual  rela- 
tions between  her  and  her  husband  occurring 
at  frequent  Intervals  between  the  time  of 
the  entry  of  tbe  interlocutory  decree  and  his 
final  illness.  A  number  of  letters  written  by 
Mr.  Martin  to  his  wife  during  the  early  part 
of  the  year  1012  were  introduced  in  evidence. 
These  were  couched  in  affectionate  terms. 
She  was  addressed  as  "Dear  Corita,"  and  he 
signed  "Your  loving  husband"  or  "Yours 
lovingly."  In  some  of  them  there  are  expres- 
sions which  mlglit  indicate  a  wish  on  bis 
part  for  a  reconciliation.  They  also  contain 
admonitions  to  her  to  control  ber  temper,  and 
in  one  is  the  statement  that  be  and  she  had 
not  understood  each  other.  Not  one  of  them 
contains  a  request  for  the  resumption  of  mar- 
ital relations.  Indeed,  in  one  he  writes,  "If 
you  think  your  comfort  and  happiness  will 
serve  you  better  by  remaining  South,  why 
do  so."  Mr.  Martin,  according  to  appellant's 
statement,  furnished  her  wltb  money  "on  an 
average  of  from  $50  to  $75  a  month"  up  to 
tbe  time  of  bis  illness,  which  began  about 
March  1,  1912,  and  also  paid  her  bills.  On 
tbe  day  before  be  was  taken  down  with  bis 
last  Illness  there  was  a  conversation  between 
them,  a  portion  of  which  was  related  by  Mrs. 
Martin,  as  follows:  "He  said  to  me,  'Cora, 
how  do  you  feel  about  my  coming  back?'  I 
answered,  'I  want  you  to  come  back,  and  it 
Is  a  duty  you  owe  me.'  He  said,  'Yes;  I 
know,  dear,  and  I  want  to  come  back ;  I  am 
going  to  try  again,  and.  If  I  can  arrange 
matters,  I  will  be  back  next  week.'"  The 
witness  also  said :   "During  the  various  con- 
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versaUons  between  Hr.  Martin  and  myselA 
In  which  we  dlscnssed  retarning  one  to  the 
other,  there  were  conditions  imposed  by  me 
as  they  should  be  to  a  wife.  The  condition 
I  imposed  was  a  wiU.  Once  he  suggested 
deeding  me  a  portion  of  the  Second  street 
property;  I  expected  one-third  of  Ills  prop- 
erty, and,  whenever  be  saw  fit  to  give  me  that 
one-third,  I  was  willing  to  receive  ttlm  back 
as  a  loving  wife  should  receive  her  husband. 
When  he  was  taken  down  with  his  last  ill- 
ness, it  bad  not  been  fully  decided  on  what 
would  be  done." 

[3]  The  lower  court  determined  that,  con- 
ceding "for  the  sake  of  argument"  that  the 
relations  between  Martin  and  his  wife  after 
the  entry  of  the  interlocutory  decree  were 
as  stated  by  her,  yet  resumption  of  marital 
relations  was  not  proven.  In  this  we  think 
the  learned  Judge  reached  the  proper  conclu- 
sion. Neither  Martin's  visits,  nor  his  letters, 
nor  the  payment  of  her  bills,  nor  the  sending 
of  money  to  her,  nor  his  words  of  endear- 
ment, nor  the  sexual  intercourse  amounted 
to  the  abandonment  of  the  divorce  proceed- 
ing, nor  the  abrogation  of  the  antecedent  con- 
tract between  the  spouses.  Both  petitioners 
cite  the  case  of  Wells  v.  Stout,  0  CaL  479; 
but  that  case,  which  has  been  followed  in 
this  and  other  Jurisdictions,  does  not  help 
appellant.  There  the  contention  was  made 
that,  as  Mrs.  Stout  gave  birth  to  a  child  in 
1852  (the  contract  was  dated  in  1850),  access 
of  her  husband  must  be  presumed;  that  ac- 
cess meant  reconciliation;  and  that  recon- 
ciliation avoided  the  agreement  The  court 
found  that  reconciliation  would  have  avoided 
the  agreement,  and,  whUe  deciding  that  there 
was  no  sufficient  proof  of  the  birth  of  a 
child,  held  that  even  proof  of  access  would 
not  necessarily  establish  such  reconciliation 
as  would  avoid  the  deed  of  trust ;  the  court 
saying:  "To  effect  this  end,  the  reconciliation 
must  be  permanent,  and  be  followed  by  co- 
habitation. It  must  be  a  reconciliation  which 
restores  the  former  relations  of  the  parties." 
This  doctrine  was  reasserted  in  the  later  case 
of  Sargent  v.  Sargent,  106  Cal.  546,  39  Pac. 
931.  Measured  by  this  rule,  the  testimony 
of  Mrs.  Martin  utterly  falls  to  support  her 
contention  that  the  contract  was  set  aside. 

[4]  Mere  copulation  without  occupying  the 
same  habitation  and  dwelling  there  as  hus- 
band and  wife  is  by  no  means  sufficient  to 
sustain  such  a  conclusion.  Sharon  t.  Sharon, 
79  Cal.  633,  22  Pac.  26,  131 ;  People  v.  Leh- 
mann,  104  Cal.  634,  38  Pac.  422.  By  her  own 
statement  Mrs.  Martin  indicates  that  there 
was  no  reconciliation  in  the  sense  in  which 
that  word  is  used  in  the  decisions,  for  she 
was  imposing  conditions  which  must  be  met 
before  she  would  permit  her  husband  to  live 
at  ber  place  of  abode.  And  she  made  a  state- 
ment which  utterly  destroys  the  theory  of 
complete  resumption  of  marital  relations  be- 
fore the  death  of  Charles  J.  Martin,  because. 


after  detailing  the  ehlef  conditloii  that  she 
must  be  assured  one-third  of  his  property  by 
deed  or  will,  she  said:  "When  he  was  taken 
down  with  his  last  illness,  it  had  not  been 
fuUy  decided  on  what  would  be  done."  This, 
taken  in  conjunction  with  the  undisputed 
fact  that  after  the  trial  of  the  action  for  di- 
vorce Mr.  Martin  lived  with  his  daughter, 
is  cogent  proof  that  no  conduct  on  the  part 
of  the  spouses  had  set  aside  the  contract  by 
which  Mrs.  Martin  waived  her  right  to  share 
in  her  husband's  estate. 

The  orders  from  which  these  appeals  are 
taken  are  affirmed. 

We  concur:  HENSHAW,  J.;  LOBIOAN,  J. 


JOST  T.  KINO  et  al.    (S.  V.  6,110.) 
(Supreme  Court  of  California.    Nov.  20,  1913.) 

L   HlQHWATS    (S    96*)— HlOHWAT    OFFICERS— 

Duties. 

The  board  of  county  Bupervlsora  passed  a 
resolution  declaring  that  a  road  along  the  line  of 
a  survey  previously  made  was  a  public  nece»- 
sity,  that  probably  enough  money  to  construct  it 
had  been  subscnbed  by  individuals,  that  the 
property  owners  along  the  entire  length  had  of- 
fered to  deed  the  county  a  right  of  way  across 
their  land,  and  that  the  defendant  supervisor 
was  authorized  to  build  and  construct  a  good 
and  substantial  road  following  the  line  of  sur- 
vey. Held  that,  even  though  defendant  voted 
for  the  resolution,  the  building  of  this  road  was 
not  a  part  of  his  official  duty;  the  resolution 
only  amounting  to  an  authoiixation  to  expend 
funds  donated  for  a  particular  purpose,  and,  as 
the  statutes  make  no  provision  for  the  construc- 
tion, the  supervisor,  in  constmcting  such  road, 
is  a  mere  volunteer. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §1  313,  314,  316,  317,  319-322,  3^; 
Dec.  Dig.  f  96.*]  '      ^        •  •  • 

2.  HlQHWATS  (I  97*)— OFFicms  —  Offioiai. 
Bond— LiABiLiTT. 

Where  a  county  supervisor  in  constmcting 
a  road  was  a  mere  volunteer,  not  acting  in  his 
official  capacity,  the  sureties  on  his  official  bond 
cannot  be  joined  in  an  action  against  him  for 
damages  for  faUuie  to  complete  the  road,  as  the 
bond  was  given  to  indemnify  against  neglect  of 
duty  in  the  supervisor's  official  capacity  only. 

[Ed.  Note. — For  other  cases,  see  Highwaya. 
Cent  Dig.  §  318;   Dec.  Dig.  §  97.*] 

3.  HlQHWATS  (S  96*)  —  COKFLAINT  —  SUFFI- 
CIENOT. 

In  an  action  against  a  county  supervisor 
for  the  Donconstruction  of  a  road,  the  complaint, 
which  alleged  that  plaintiff  was  in  possession  of 
property  abutting  on  the  proposed  road  and  en- 
titled to  sell  and  dispose  of  it  and  that  if  the 
road  had  been  constructed  be  coold  and  would 
have  disposed  of  it  at  a  profit  of  $15,000,  is  bad 
for  uncertainty,  not  showing  plaintiff's  interest 
in  the  abutting  land. 

[Ed.  Note.— For  other  cases,  see  Highways. 
Cent  Dig.  §1  313,  314,  816,  317.  319-322,  366; 
Dec.  Dig.  I  96.*] 

4.  HlQHWATS  (I  96*)— Complaint  —  Suffi- 

CIENOT. 

A  complaint  seeking  damages  for  the  non- 
construction  by  a  county  supervisor  of  a  pro- 
posed county  road  which,  according  to  the  reso- 
lution of  the  board,  was  to  be  built  from  private 
subscriptions,  is  bad  for  uncertainty,  where  it 
does  not  show  whether  the  money  expended  by 
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plaintiff  on  the  oonstructlon  of  parts  of  the  road 
built  by  him  was  his  own  or  that  subscribed; 
the  allegation  being  that  plaintiff  expended  $600 
of  the  money  subscribed. 

ISid.  Note.— For  other  cases,  see  HlchwayB, 
Cent  Dig.  If  313,  S14.  316,  317.  S1&-3&,  3^; 
Dec.  Dig.  {  96.*] 

5.  HlOHWATB   a  96*)— LlABILITT  OF   OfFICEB 

— Faxltjre  to  Goia>urrE  Road— Damages. 
In  an  action  for  damages  for  the  noncon- 
Btmction  of  a  proposed  road,  no  recovery  can  be 
had  upon  a  mere  speculative  estimate  of  the  in- 
crease in  the  value  of  the  realty  which  would 
result  from  the  improvement 

[E^  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  ff  313,  314,  316,  317,  31»-322,  SM; 
Dec  Dig.  S  96.*] 

6.  HiGHWATs  (S  06*)— Complaint  —  Indew- 

HTTINESS. 

In  an  action  for  damages  for  the  noncon- 
stmction  of  a  county  road,  the  complaint,  al' 
leging  that  plaintiff  was  in  posBession  and  en- 
titled to  sell  and  dispose  of  land  abutting  on  the 
Eroposed  road  and  that  had  it  been  constructed 
e  could  have  sold  it  at  a  profit  of  $16,000,  is 
bad  for  indefinitenesg  not  showing  a  definite  of- 
fer contingent  upon  the  construction  of  the  high- 
way. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  U  313,  314,  316,  817,  Z19-WZ,  SX; 
Dec  Dig.  i  96.*] 

Department  2.  Appeal  from  Superior 
Court,  Sonoma  County;  Emmet  Sea  well, 
Judge. 

Action  by  William  P.  Jost  against  William 
King  and  another.  From  a  judgment  for  de- 
fendants, plaintiff  appeala    AflBrmed. 

Wm.  Hoff  Cook,  of  San  Frandsco,  for  ap- 
pellant Clarence  F.  Lea  and  Q.  W.  Hoyle, 
both  of  Santa  Rosa,  for  respondents. 


HELYTN,  J.  Plaintiff  appeals  from  a  Judg- 
ment rendered  after  the  sustaining  of  de- 
fendants' demurrer  to  the  complaint  and 
plaintiff's  refusal  to  amend.  The  complaint 
contains  allegations  that  King  was  at  all 
times  mentioned  therein  a  superrisor  of  the 
county  of  Sonoma ;  that  the  plaintiff  "was 
in  possession  and  entitled  to  sell  and  dispose 
of  a  certain  described  tract  of  land  in  that 
connty ;  and  that  on  June  10, 1910,  by  a  unan- 
imous vote  of  the  board  of  supervisors  of 
Sonoma  county  a  certain  resolution  was  pass- 
ed. The  resolution  is  then  fully  pleaded  as 
foUows :  "Whereas,  it  appears  to  be  a  public 
necessity  for  a  county  road  to  be  built  along 
the  line  of  sorvey  heretofore  made  by  George 
H.  Winkler,  county  surveyor,  of  a  road  ex- 
tending from  Onemeville  to  Monte  Rio  in 
Sonoma  county,  California,  along  the  south- 
erly side  of  Russian  river,  and  whereas,  there 
has  already  been  subscribed  by  individuals 
Hying  in  the  vldnity  of  said  proi)08ed  road, 
an  amount  of  money  which  will  probably  be 
suffidfflit  to  construct  said  road  in  a  proi>er 
manner,  and  whereas,  the  proi)erty  owners 
along  practically  the  entire  length  of  said 
proposed  road  have  offered  to  deed  to  the 
county  of  Sonoma  a  right  of  way  across  their 
lands:   How,  therefore,  be  It  resolved,  that 


Supervisor  King  be,  and  he  la,  hereby  au- 
thorized to  build  and  construct  as  and  for  a 
county  road,  a  good  and  substantial  road  fol- 
lowing the  line  as  surveyed  by  George  H. 
Winkler,  county  surveyor,  along  the  south 
side  of  Russian  river,  between  GuemevUle 
and  Monte  Rio.  Said  work  of  construction  to 
progress  and  be  proceeded  with  as  money 
heretofore  subscribed  is  paid  Into  the  Bank 
of  Guemeville  for  that  purpose;  and  be  it 
further  resolved,  that  upon  the  completion  of 
the  said  road  and  upon  the  execution  and 
delivery  to  the  county  of  Sonoma  of  good 
and  sufficient  deeds  to  the  right  of  way  along 
said  line  of  road,  this  board  accept  said  road 
as  and  for  a  public  county  road  of  the  county 
of  Sonoma,  on  behalf  of  said  connty."  There 
are  averments  that  King  began  work  on  the 
road  under  the  authorization  of.  the  resolu- 
tion of  the  supervisors ;  that  the  moneys  re- 
ferred to  in  the  resolution  were  at  all  times 
available  for  the  construction  of  the  road; 
but  that  soon  after  commencing  said  con- 
struction King,  without  good  and  sufficient 
reason,  discontinued  work  thereon  and  de- 
clared his  Intention  not  to  proceed  further 
with  the  enterprise.  The  complaint  sets 
forth  the  expenditure  by  plaintiff  of  "$500  of 
the  money  subscribed,  as  stated  in  the  afore- 
said resolution,  for  the  building  and  con- 
struction of  said  road,"  and  charges  that  by 
reason  of  the  noncompletion  of  the  road 
plaintiff  was  damaged  to  that  amount  There 
are  averments  of  the  necessity  of  the  con- 
templated road  as  a  means  of  egress  and  In- 
gress from  and  to  plaintiff's  property  and  of 
plaintiff's  dependence  upon  the  resolution 
and  upon  King's  action  thereunder.  Plaintiff 
pleads  that  the  road  should  have  been  com- 
pleted by  March  1,  1911 ;  that  be  relied  upon 
King's  completion  of  the  work  by  that  time ; 
and  that  if  it  had  been  so  completed  he  could 
and  would  have  sold  the  property  at  a  profit 
and  gain  to  him  of  $15,000 ;  and  that,  by  rea- 
son of  King's  acts  in  refusing  and  neglecting 
to  construct  and  complete  the  road  plaintiff 
was  damaged  in  the  sum  of  $15,000,  for  which 
sum  he  also  prays  judgment.  The  surety 
company  is  sought  to  be  joined  as  the  sole 
bondsman  npon  King's  official  bond. 

[1,2]  Defendants'  demurrer  to  the  com- 
plaint is  both  general  and  spedaL  It  speci- 
fies want  of  facts,  misjoinder  of  parties  de- 
fendant, and  numerous  alleged  uncertainties. 
We  need  not  discuss  aU  of  these  specifica- 
tions of  the  demurrer.  Upon  the  ground  of 
misjoinder,  the  demurrer  was  properly  sus- 
tainable, and  this  is  true  even  if  we  regard 
the  action  as  one  against  King  in  his  official 
capacity,  although  it  does  not  clearly  appear 
that  he  was  so  sued.  In  the  title  of  the  ac- 
tion he  is  mentioned  personally  and  not  in 
his  official  capacity,  but  from  the  body  of  the 
complaint  it  perhaps  sufficiently  appears  that 
the  pleader  intended  to  allege  a  cause  of  ac- 
tion against  him  as  a  supervisor.    But  it  does 
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not  appear  from  any  aspect  of  the  pleading 
that  the  defendant  was  txiund  as  a  supervisor 
to  do  the  work  authorized  by  the  resolution. 
This  was  not  the  ordinary  proceeding  for  the 
construction  of  a  public  road,  nor  were  the 
duties  of  the  supervisor  as  outlined  by  the 
resolution  merely  ministerial.  The  resolu- 
tion amounts  only  to  an  authorization  to  ex- 
pend funds  donated  for  a  particular  purpose. 
It  Is  true  that  Mr.  King  voted  for  the  resolu- 
tion, but  that  fact  did  not  make  the  road 
building  a  part  of  his  official  duty.  He  was 
to  exercise  his  discretion  regarding  the  sort 
of  road  to  be  built  No  specifications  of  ma- 
terial or  width  or  grades  were  mentioned  in 
the  resolution.  He  was  to  build  a  "good  and 
substantial  road"  over  a  designated  route. 
He  was  not  limited  in  the  matter  of  time  or 
material.  The  duties  of  a  supervisor  and 
road  commissioner  are  defined  by  statute. 
None  of  those  duties  so  defined  has  reference 
to  the  building  of  a  road  with  contributed 
funds  over  a  route  not  yet  the  property  of 
the  county.  It  appears  from  the  resolution 
that  at  the  time  of  its  passage,  although 
practically  all  of  the  property  owners  along 
the  route  of  the  proposed  road  had  otTered  to 
deed  the  necessary  right  of  way,  they  had 
not  done  so.  The  resolution  therefore  refer- 
red to  work  to  be  performed  where  at  that 
time  the  county  could  have  no  more  than  a 
license,  and  the  pleading  does  not  disclose 
any  subsequent  action  by  the  landowners  in 
deeding  the  rights  of  way.  This  was  there- 
fore not  a  command  by  the  supervisors  to  a 
road  commissioner  to  construct  a  public  road 
upon  land  which  had  been  acquired  by  the 
county  either  by  purchase  or  condemnation. 
It  was  a  mere  authorization  that  he  might  un- 
dertake the  supervision  of  a  road  intended  as 
a  gift  to  the  county,  and  upon  its  completion 
and  the  filing  of  the  necessary  deeds  for  a 
right  of  way  the  board  agreed  to  accept  It 
as  and  for  a  public  road.  If  one  of  the  prop- 
erty owners  along  the  route  bad  refused  to 
permit  King  upon  the  land  of  such  owner,  he 
would  have  been  powerless  to  do  anything 
under  the  resolution,  but  would  have  been 
compelled  to  await  the  board's  further  action. 
It  is  plain,  therefore,  that  he  was  a  mere 
volunteer  and  not  bound  under  his  official 
obligation.  As  his  bond  was  given  to  indem- 
nify against  neglect  of  duty  In  his  official 
capacity,  it  follows  that  there  was  a  mis- 
joinder in  making  the  surety  company  a  par- 
ty defendant  County  of  San  Luis  Obispo  v. 
Farnum,  108  Cal.  563,  41  Pac.  445. 

[3]  It  does  not  appear  by  distinct  aver- 
ment that  the  plaintiff  owned  the  land  de- 
scribed in  bis  complaint  It  is  alleged  that 
he  was  "in  possession  of  and  entitled  to  sell 
and  dispose  of  the  property.  Later  it  is 
mentioned  as  "plaintitrs  property  as  describ- 
ed in  paragraph  II  hereof — ^the  paragraph 
where  his  possession  and  right  to  sell  are 
mentioned.    It  is  further  alleged  that,  if  the 


road  had  been  constructed,  plaintiff  "could 
and  would  have  sold  and  disposed  of  his  said 
land  aforesaid"  at  a  profit  of  $15,000.  It 
does  not  appear  whether  plaintiff  possessed 
the  land  as  tenant  or  owner,  or  whether  his 
right  to  sell  arose  from  ownership,  agency, 
or  option.  The  defendant  was  entitled  to 
know  the  nature  and  extent  of  the  interest 
of  the  plaintiff.  A  special  demurrer  took  ad- 
vantage of  this  deficiency  in  the  pleading, 
and  the  demurrer  was  properly  sustained  on 
that  point 

..[4]  The  allegation  with  reference  to  the 
$500  damages  falls  to  show  whether  the 
amount  expended  was  plaintiff's  money  or 
belonged  to  some  one  else.  It  is  averred  that 
"$500  of  the  money  subscribed,  as  stated  in 
the  aforesaid  resolution,  for  the  building  and 
construction  of  said  road,  was  paid  out  and 
expended  by  plaintiff,  with  the  knowledge  of 
said  defendant  King,  in  the  construction  and 
building  of  portions  thereof,  and,  by  reason 
of  the  noncompletion  of  said  road  as  afore- 
said by  said  defendant  King,  the  plaintiff  has 
been  damaged  in  the  sum  of  $500."  From 
this  statement  It  does  not  appear  whether 
plaintiff  spent  his  own  money  or  that  of  some 
subscriber  or  subscribers  who  are  not  here 
seeking  any  relief.  The  demurrer  was  there- 
fore properly  sustainable  for  this  uncertainty. 

[S,  a]  The  damage  of  $15,000  is  indefinitely 
pleaded.  In  one  of  the  paragraphs  of  the 
complaint  appears  the  statement  that  if 
the  road  had  been  completed  by  March  1, 
1011,  "plaintiff  could  and  would  have  sold 
and  disposed  of  his  said  land  aforesaid,  at 
said  time,  at  a  profit  and  gain  to  him  of  $15,- 
000,  but,  by  reason  of  the  acts  and  miscon- 
duct of  said  defendant  King  as  aforesaid,  the 
plaintiff  was  prevented  from  so  selling  and 
disposing  of  his  said  land."  Obviously  the 
damages  sought  are  merely  eqpeculatlve. 
There  is  no  pleading  of  a  definite  offer  of 
purchase  of  the  land,  contingent  upon  the 
building  of  the  road,  which  was  defeated  by 
the  failure  to  complete  the  highway.  It  is 
a  mere  speculative  estimate  of  the  Increase 
in  the  value  of  realty  which  would  result 
from  the  contemplated  improvement  Dam- 
ages based  upon  such  an  uncertainty  are  too 
remote  for  practical  adjudication.  Purely 
conjectural  profits  are  not  recoverable.  Paols 
Gas  Co.  V.  Paola  Glass  Co.,  66  Kan.  622,  44 
Pac.  621,  S4  Am.  St  Rep.  688*.  Hunt  Bros. 
Go.  V.  San  Lorenzo  Water  Co.,  150  Cal.  55, 
87  Pac  1093,  7  L.  R.  A.  (N.  S.)  913;  Pendle- 
ton V.  CUne,  86  Cal.  143,  24  Pa&  659;  Wlt- 
mer  Bro&  Co.  v.  Weld,  108  Gal.  680,  41  Pac. 
491.  This  allegation  was  also  tainted  witli 
the  uncertainty  previously  discussed  arising 
out  of  the  plaintiff's  failure  definitely  to  al- 
lege the  kind  of  interest,  if  any,  wliich  he 
had  in  the  property. 

The  Judgment  is  afltaned. 

We  concur:  HENSHAW.J.;  LORIGAN.J. 
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SHORES  et  aL  T.  WITUBUS.    (S.  F.  6,187.) 
(Sapreme  Court  of  Gallfomia.    Nov.  26,  1918.) 

1.  Lost  InsTBTnixnTS  (|  2*)— EsTA^usmcKNT 

AKD  BnrOBATION. 

Under  GItU  Code,  |  S41S,  providing  that 
an  action  may  be  maintained  by  any  peraon 
interested  in  any  private  instrument  in  writing, 
lost  or  destroyed  by  conflagration  or  other  pub- 
lic calamity,  to  establish  and  compel  the  leis- 
soance  of  such  inatmment,  where  land  was  con- 
veyed as  security  for  a  debt,  and  a  deed  of 
reconveyance  executed  and  delivered,  which  was 
destroyed,  the  debtor's  distributees  were  enti- 
tled to  have  such  deed  le-execated  and  delivered 
to  them,  whether  or  not,  as  claimed,  the  debt 
had  not  been  paid,  and  the  destroyed  deed  was 
delivered  on  condition  that  it  should  not  be  ef- 
fective until  such  payment,  since  the  owner  of 
the  destroyed  instrument  is  entitled  to  be  plac- 
ed in  a  position  in  whidi  he  will  not  be  com- 
pelled to  establish  his  rights  by  secondary  evi- 
dence, even  though  the  instrument  to  be  re- 
stored is  voidable. 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  H  6-20,  63;   Dec.  Dig.  {  2.*] 

2.  Lost  iNsntinaeNTB  (S  2*)— Restoration— 
Actions   oh  Rkstobko  Instbduxnt  —  Dk- 

nifSBB. 

Under  CStU  Code,  I  8415,  providing  that 
an  action  may  be  maintained  to  prove  and  com- 
pel the  i^BSuance  and  execution  of  any  private, 
lost  instrument,  if  the  maker  of  such  restored 
instrument  has  a  defense  not  apparent  upon  the 
face  thereof,  he  may  assert  It  precisely  as  he 
might  have  done  bad  the  document  not  been 
destroyed. 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent.  Dig.  H  6-20,  63 ;   Dec  Dig.  §  2.»] 

Deiiartment  2.  Appeal  from  Superior 
Conrt,  City  and  Conn^  of  San  Fiancisco; 
Franklin  J.  Cole,  Judge. 

Action  by  Ida  F.  Shores  and  another 
against  Milton  Withers.  From  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Costello  &  Costello,  of  San  Francisco,  for 
avpeaant  Frank  V.  Bell,  of  San  Frandsoo, 
for  respondents. 

HBLVIN.  J.  Defendant  appeals  from  an 
order  denying  his  motion  for  a  new  triaL 

[1, 2]  The  action  was  one  under  the  provi- 
sions of  section  3415  of  the  dvil  Code  to 
«omi)el  the  defendants  to  re-execute  and  re- 
acknowledge  a  certain  deed  destroyed  by  fire. 
The  complaint  alleges  the  conveyance  to  de- 
fendant by  Leander  Shores  of  certain  real 
property  In  Tulare  county  to  secure  tbe  pay- 
ment of  $400;  the  subsequent  repayment  of 
that  sum;  the  due  execution,  acknowledg- 
mesat,  and  delivery  of  a  deed  by  defendant  to 
said  Leander  Shores ;  the  fact  that  the  last- 
named  deed  was  not  recorded;  Its  destruc- 
tion In  tbe  great  fire  at  San  Francisco,  April 
18,  1906;  tbe  death  of  Leander  Shores  and 
tbe  distribution  of  bis  estate  to  the  plain- 
tiffs; tbe  subsequent  discovery  by  plaintiffs 
of  tbe  former  existence  and  destruction  of 
the  deed;  and  tbe  unsuccessful  demand  by 
tbem  that  defendant  should  replace  the  de- 
stroyed Instrument  wltb  a  similar  deed  to 


them.  Defendant  acknowledged  the  making 
of  the  original  deed  of  reconveyance,  but  de- 
nied tbe  repayment  of  the  Indebtedness ;  and 
alleged  that  the  deed  was  placed  In  tbe 
hands  of  Leander  Shores  wltb  tbe  express 
understanding  that  such  act  should  not  take 
effect  as  a  delivery  of  tbe  said  deed  and 
should  not  be  placed  of  record  until  tbe  sum 
of  $400,  with  Interest,  should  be  r^wld  to 
Milton  Withers.  Tbe  trial  court  found  In 
accordance  with  the  allegations  of  tbe  com- 
plaint, including  tbe  repayment  of  tbe  money 
by  Shores  to  Wltbers. 

Appellant's  arguments  wltb  reference  to 
bis  belief  that  his  motion  should  have  been 
granted  refer  principally  to  alleged  errors 
committed  by  the  court  In  rejecting  testi- 
mony tending  to  establish  tbe  conditional  de- 
livery of  the  deed  to  Shores.  Respondents 
contend,  however,  that  that  part  of  the  evi- 
dence was  entirely  Immaterial;  that  the 
only  points  at  issue  are  tbe  existence  of  an 
Interest  of  plaintiffs  in  the  deed  sought  to  be 
restored,  the  execution,  acknowledgment,  and 
delivery  of  the  Instrument  to  the  predecessor 
In  Interest  of  the  plaintiffs,  and  the  destruc- 
tion of  tbe  said  deed.  All  of  these  matters 
are  either  admitted  or  not  seriously  contro- 
verted by  appellant. 

Tbe  position  of  respondents  Is  entirely  cor- 
rect There  is  only  one  point  of  difference 
between  these  litigants,  and  that  is  whether 
or  not  the  $400,  to  secure  which  the  original 
deed  was  given  by  Shores  to  Withers,  bad 
been  repaid.  That  point  Is  wholly  Immaterial 
here.  The  sole  object  of  the  proceeding  la  to 
restore  the  record.  Other  matters  have  no 
place  In  tbe  controversy.  If  the  plaintiffs 
are  entitled  to  be  placed  In  exactly  tbe  posi- 
tion which  was  occupied  by  their  predecessor 
In  Interest,  then  the  deed  should  be  restored 
and  delivered  to  them  as  ordered  by  tbe 
court  If  the  defendant  has  some  defense  to 
the  apparent  efficacy  of  tbe  deed  to  pass  title 
without  quaUflcatlon,  he  may  assert  It  In  a 
proper  action  offensive  or  defensive  Such 
Instruments  should  be  restored  even  if  tbey 
be  voidable.  In  re  Jones,  17  Cal.  APP-  328, 
119  Pac  670.  The  party  having  a  defense 
not  apparent  upon  the  face  of  the  instrument 
may  assert  it  precisely  as  he  might  have  done 
If  the  document  had  not  been  burned.  Foerst 
V.  Kelso,  163  Cal.  439,  12S  Paa  1054. 

There  Is  no  distinction  to  be  made  between 
public  records  and  private  instruments  In 
this  regard.  The  reason  in  one  case  is  ex- 
actly the  same  as  In  the  other.  The  owner  of 
tbe  destroyed  instrument  Is  entitled  to  be 
placed  In  a  position  In  wbl(di  be  will  not  be 
compelled  to  establish  bis  rights  by  secon- 
dary evidence. 

The  order  from  which  the  appeal  la  taken 
Is  affirmed. 

We  concur:  HENSHAW,J.;  LORIOAN.J. 
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BENENATO  t.  McDOUOALL  et  aL 

(S.  F.  6168.) 

(Supreme  Court  of  California.    Not.  25, 1913. 

Rehearing  Denied  Dec.  24,  1913.) 

1.  Contracts  (§  196*)— Aechitect&— Skux. 

An  architect  by  every  contract  implies  his 
possession  of  skill  and  ability,  and  agrees  to  ex- 
ercise tbem  reasonably  and  without  neglect. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  g§  856-860 ;   Dec.  Dig.  |  196.»] 

2.  Dahaqeb  {§  18*)  —  Abchttbotb  —  Nkoli- 
OBNCE— Pboxiuate  Cause. 

Where  plaintiff  engaged  defendants  to  draw 
the  plans  for  the  remodeling  of  a  building,  in- 
structing them  that  the  work  should  not  amount 
to  over  $7,000,  and  they  skillfully  drew  plana, 
but  informed  plaintiff  that  they  could  not  esti- 
mate with  accuracy  the  cost  of  construction,  be 
cannot  recover  damages  because  the  cost  of  con- 
struction exceeded  the  limit,  where  several  con- 
tractors refused  to  do  the  work  for  the  price 
fixed,  and  the  ones  engaged  refused  to  make  an 
estimate,  but  did  it  on  percentage,. for  the  error, 
if  any,  by  the  architects,  was  not  the  proxi- 
mate cause  of  his  injury,  as.  in  view  of  Civ. 
Code,  !  19,  he  had  notice  of  tacts  which  would 
put  him  on  inquiry  before  he  let  the  contract 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {  37;  Dec.  Dig.  {  1&*] 

Dei»artinent  2.  Appeal  from  Superior 
Conrt,  City  and  County  of  San  Francisco; 
Frank  J.  Hurasky,  Judge. 

Action  by  A.  Benenato  against  C.  C.  Mc- 
Dougall  and  othera  From  a  jadgment  of 
nonsolt  apd  an  order  denying  his  motion  for 
a  new  trial,  plaintlfl  appeals.    Affirmed. 

Deroto  &  Richardson  and  Devoto,  Richard- 
son A  Devoto,  all  of  San  Francisco,  for  ap- 
pellant Hiram  W.  Johnson  and  Percy  B. 
Towne,  both  of  San  Francisco,  for  respond- 
ents. 

MELVIN,  J.  PlalntUf  appeals  from  a 
Judgment  of  nonsuit,  and  from  an  order  de- 
nying his  motion  for  a  new  trial. 

The  defendants  are  architects  ,who  were 
employed  by  plaintiff  to  draw  plans  for  the 
raising  and  alteration  of  a  certain  building 
of  which  plaintiff  was  lessee,  and  upon  which 
he  was  tionnd  under  the  terms  of  the  lease 
to  expend  at  least  $7,000.  Damages  were 
sought  for  the  alleged  negligence  of  -de- 
fendants.  It  Is  averred  In  the  complaint 
that  defendants  were  employed  by  plaintiff 
to  prepare  the  plans  and  spedflcatlons,  and 
that  they  promised  plaintiff  such  plans  as 
would  provide  for  a  building  to  cost  less 
than  $7,000;  that  they  were  instructed  to 
keep  the  cost  below  $7,000,  as  that  was  all 
the  money  plaintiff  had  for  the  purpose  of 
raising  and  altering  the  building.  The  aver- 
ment In  regard  to  the  damages  Is  as  follows : 
"Plaintiff  alleges  that  defendants,  disregard- 
ing the  specific  instructions  given  to  them  as 
aforesaid,  carelessly  and  negligently  drafted 
the  plans  and  specifications  by  providing  in 
said  plans  and  spedflcatlons  the  most  ex- 
pensive lumber  and  hardware  for  the  stores 
and  flats  into  which  the  existing  building 


was  to  be  altered  and  Improved,  as  well  as 
calling  for  greater  and  more  elaborate  al- 
terations and  improvements  than  were  nec- 
essary and  proper  considering  the  amount 
to  be  expended,  and  providing  for  an  elab- 
orate finish  of  the  same,  and  defendants,  at 
the  time  of  the  delivery  of  said  plans  and 
specifications  to  plaintiff,  and  at  all  the  times 
mentioned  herein,  well  knew  that  the  cost  of 
the  alterations  and  improvements  on  the  ex- 
isting building  on  the  property  leased,  in 
accordance  with  the  said  plans  and  specifica- 
tions drafted  and  presented  to  plaintiff  by 
defendants,  would  exceed  the  sum  of  $16,> 
000." 

[1,t]  While  the  plaintiff  and  his  agent, 
Coleman,  both  testified  that  one  of  the  de- 
fendants gave  them  assurance  of  a  maximum 
cost  of  less  than  $7,000,  there  was  no  allega- 
tion nor  proof  that  the  architects  had  any 
control  of  the  letting  of  contracts.  There 
was  no  pretense  that  the  plans  were  not 
skillfully  drawn;  but  the  gist  of  the  action 
seems  to  be  that  they  Involved  an  expense  of 
construction  beyond  the  estimate  of  the  ar^ 
chitects.  If  the  defendants  had  entered  into 
a  contract  to  plan  and  construct  the  im- 
provements at  a  given  figure,  there  might 
be  some  basis  for  this  suit;  but  such  is  not 
the  pleading  nor  the  proof.  Plaintiff  testi- 
fied that  he  visited  two  contractors,  each  ot 
whom  declined  to  take  a  contract  to  do  the 
work  for  $7,000.  He  then  visited  Famsworth 
&  Marlsh,  who  refused  to  make  a  contract 
to  do  the  work  for  any  specific  amount 
However,  he  entered  into  an  agreement  with 
them  to  do  a  large  proportion  of  the  work 
on  a  percentage  basis.  Other  contracts  were 
made  for  various  parts  of  the  work;  but  in 
no  case  were  the  arcliltects  consulted,  plain- 
tiff and  Coleman  having  charge  of  all  agree- 
ments and  money  matters  relating  to  the 
building.  No  contract  of  warranty,  express 
or  implied,  was  pleaded  or  sotight  to  be  prov- 
ed; the  whole  theory  of  plaintiff  being  that 
the  drawing  of  the  plans  requiring  expensive 
constructive  work  amounted  to  negligence. 
This  theory  was  not  sustained  by  the  evi- 
dence. No  bids  were  called  for;  but  the 
plaintiff  took  the  whole  matter  of  construc- 
tion into  his  own  hands.  He  was  told  by 
contractors  that  building  conditions  were 
such  as  to  make  it  practically  lnu>ossibIe 
to  estimate  with  any  degree  of  accuracy  the 
cost  of  construction.  Under  the  circum- 
stances we  cannot  see  that  the  mistaken  es- 
timate of  the  architects  was  the  proximate 
cause  of  the  loss  sustained  by  plaintiff  in  be- 
ing compelled  to  surrender  his  lease  because 
he  lacked  financial  ability  to  complete  the 
work.  Before  the  work  commenced  he  had 
means  of  knowing  and  sufficient  notice  to  ap- 
prise a  prudent  man  of  the  fact  that  he 
could  not  complete  the  work  for  the  sum  of 
money  which  he  had  intended  to  invest 
Section  19  of  the  Civil  Code  provides  that : 
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"Ey&tj  penon  who  baa  had  actual  notice 
of  drcnnistaiices  sufficient  to  pat  a  prudent 
man  upon  Inquiry  aa  to  a  particular  fact, 
haa  oonatmctlTe  notice  of  the  fact  Itself  in 
all  cases  In  which,  by  prosecuting  such  in- 
quiry, he  might  have  learned  such  fact." 
One  to  whom  an  architect  gives  an  estimate 
«f  cost  may  not  recklessly  proceed,  as  did 
this  plaintiff,  to  make  contracts  which  may 
and  probably  would  make  the  cost  of  con- 
Btmctlon  far  above  that  estimated,  and  t&en 
hold  the  architect  responsible  for  the  sur- 
plus ezpendltur& 

Appellant  cites  many  authorities  whldi 
hold  that  an  architect  by  every  contract  im- 
plies his  possession  of  skill  and  ability  and 
a  promise  to  exercise  them  reasonably  and 
without  neglect  OHiat  is  unquestionably  the 
rule;  but  the  fault  charged  here  is  not  lack 
of  architectural  ability,  but  negligence  in  es- 
timating probable  cost  It  is  suggested  that 
Columbus  Ca  v.  Clowes,  1  K.  B.  (1903)  247, 
Is  similar  in  principle  to  the  case  at  bar; 
but  we  f&ll  to  note  any  resemblance.  In  that 
case  the  architect  took  some  one's  word 
for  the  dimensions  of  the  site  which  was 
to  be  covered  by  the  building,  carelessly  re- 
fraining from  taking  actual  measurements. 
His  plan  was  therefore  too  small  for  the 
area  to  be  covered.  Nominal  damages  were 
allowed,  as  plalntifts,  having  been  unable  to 
use  any  plans,  owing  to  financial  difficulty, 
never  did  construct  any  building  on  the 
real  property  which  they  had  leased  for 
that  parpo8& 

We  are  of  the  opinion  that  the  nonsuit 
was  properly  granted.  The  Judgment  and 
order  are  therefore  affirmed. 

We  concur:   HBNSHAW,  J.;  LORIOAN,  J. 


WIIiUAHS  V.  HASSHAOBN  (STATB  SAY- 
INGS ft  COMMERCIAIi  BANK 
Intervener).    (S.  F.  6117.) 
(Supreme  Court  of  California.    Nov.  19,  1913.) 

1.  BQxa  AND  Notes  (|  96*)— Oonsidkxatioh 
— What  Conbtitutkb. 

That  a  pledge  of  stock  with  the  maker  of 
an  aocommodation  note  was  intended  as  indem- 
nity coDStitatea  no  coniideration  for  the  note. 

VEA.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  1 166;  Dec.  Dig.  {  96.*] 

2.  BIUJ9    AND   NOTKS    (f    493*)— AOTION— PBK- 
BCVFTION   OF  CONSIDERATION. 

While  there  is  a  pre8ami>tion  of  considera- 
tion arising  out  of  the  execution  of  a  note,  the 
presnmption  is  rebuttable,  and  is  the  weakest 
possible  evidence,  and  so  is  overthrown  by  direct 
testimony  of  the  maker  that  there  was  no  con- 
sideration. 

pSd.  Note.— For  other  cases,  see  Bills  and 
Mote&  Cent  Dig.  H  1662-1662;  Dec.  Dig.  i 
483.*J 

&  Bnxs  AND  Notes  (g  96*)— OoirnoEBATioir 
—What  Constitutes. 

Where  defendant  executed  an  accommoda- 
tion note  in  favor  of  a  bank,  the  bank's  cancel- 
lation of  notes  due  from  defendant's  son  and  an- 
other constitutes  no  consideration,  where  de- 


fendant did  not  know  of  them,  for  the  minds  of 
the  parties  to  a  contract  mnat  meet  before  there 
can  be  any  such  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  I  166;   DecTDIg.  I  96.*] 

4.  Biixs  AND  Notes  (|  96*)— Aooommodation 

Notes— Right  to  Kntobce. 

The  party  for  whose  aeoommodatlon  a  note 
is  executed  cannot  enforce  it  against  the  ac- 
commodation maker. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  1 166;  DecTDig.  |  96.*] 

6.  Buxs  AND  Noras  (f  96*)— AonoNB— CoN- 

BIOEaATIOH. 

Promises  that  defendant  who  executed  a 
note  should  be  reimbursed,  and  that  she  should 
lose  nothing,  constitute  no  consideration  there- 
for. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  166 ;   Dec.  Dig.  {  96.*] 

6.  Buxs  AND  Notes  (I  96*)— Actions- Con- 
sideration-What  Constitutes. 

Where  defendant  at  the  solicitation  of  the 
cashier  of  a  bank  in  which  her  son  was  interest- 
ed, executed  an  accommodation  note,  a  mere 
hope  that  it  would  benefit  her  son  does  not  con- 
stitute a  consideration. 

[Ed.  Note.— For  other  esses,  see  Bills  snd 
Notes,  Cent  Dig.  1 166;   Dec.  Dig.  |  96.*] 

7.  Bn.Ls  and  Notes  ({  620*)— AcnoRa— Evi- 
dence—Fraud. 

In  an  action  on  a  note,  given  to  a  bank,  ev- 
idence held  sufficient  to  show  that  its  execution 
was  induced  by  the  fraud  of  the  bank's  officers. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  ff  1813,  1832,  1836,  1837; 
D«n>ig.  i  620!»J  ^^ 

8.  Bills  and  Notes  ({  108*)  —  "Fraud"— 
What  Constitutes. 

Where  an  accommodation  note  was  execut- 
ed by  defendant  in  favor  of  a  bank  on  request  of 
its  cashier,  and  on  his  express  promise  that  she 
would  be  reimbursed  and  protected,  the  attempt 
of  the  bank  to  enforce  the  note  is  "fraud"  with- 
in Civ.  Code,  |  1672,  subd.  4,  declaring  that  a 
promise  made  without  any  intention  of  per- 
formance constitates  actual  fraud. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,   Cent   Dig.   g{  233-240;    Dec   Dig.   | 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  2943-2964 ;  vol.  8,  p.  7666.] 

9.  Bills  and  Notes  (f  103*)  —  Actions  — 
Fraud— What  Constitutes. 

To  entitle  defendant  to  a  cancellation  of  an 
accommodation  note  on  the  ground  of  fraud,  it 
must  appear  that  she  executed  it  upon  reliance 
on  the  misrepresentations  of  the  payee,  for  Civ. 
Code,  i  1668,  declares  that  consent  shall  be 
deemed  to  have  l>een  obtained  through  fraud 
only,  when  It  would  not  have  been  given  had  not 
Bucn  cause  existed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  233-240;  Dec.  Dig.  | 
103.*] 

10.  Bills  and  Notes  (f  620*)— Actions— Ev- 
idence— SUFFIOIENOT. 

In  a  suit  on  a  note,  where  the  maker  sought 
cancellation  on  the  ground  of  fraud,  evidence 
held  sufficient  to  sustain  a  finding  that  she  sign- 
ed the  instrument  in  reliance  on  the  fraudulent 
misrepresentations  of  the  agent  of  the  liayee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  if  1813,  1^,  1836,  1837; 
Dec  hlg.  i  620.*] 

IL  Banks  and  Banking  (f  116*)— Author- 
itt  or  Cashieb. 

Knowledge  of  the  cashier  and  general  man- 
ager of  a  bank  is  knowledge  of  the  bank ;  and. 
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when  it  took  an  accommodation  note  procured 
by  hia  fraud,  knowledge  of  the  fraud  is  imput- 
able to  the  banlc,  and  it  cannot  claim  as  a  bona 
fide  purchaser  even  thouRh  the  cashier  received 
some  personal  benefit  out  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  {  116.*] 

12.  Bills  and  Notes  (J  527*)— Actions— Evi- 

DBNCB— SOFFICIENCT. 

In  a  suit  on  a  note,  where  defendant  cross- 
complained,  praying  a  cancellation  of  the  note 
as  obtained  by  fraud  and  without  consideration, 
and  seeking  to  recover  from  the  payee  bank 
payments  on  other  notes  belonging  to  her,  which 
had  been  hypothecated  as  security  for  the  note 
sued  on,  evidence  held  sufBcient  to  support  a 
finding  in  defendant's  favor  that  the  collateral 
notes  were  deposited  as  security  for  the  note 
sued  on,  and  had  been  paid  to  the  bank,  and 
that  the  bank  had  not  paid  the  amount  to  the 
cross-corn  plainant. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  fS  1847-1855;  Dec.  Dig.  S 
627.»] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
George  H.  Cabaniss,  Judge. 

Action  by  William  R.  Williams,  Superin- 
tendent of  Banks,  against  Adeline  Hassbagen, 
In  which  the  State  Savings  &  Commercial 
Bank  Intervened.  From  a  Judgment  for  de- 
fendant, and  also  on  her  cross-complaint, 
plaintiff  and  intervener  appeal.    Affirmed. 

F.  A.  Cutler  and  Arthur  Crane,  both  of 

San   Francisco,   for  appellants.     Edward  C. 

Harrison  and  Maurice  E.  Harrison,  both  of 
San  Francisco,  for  respondent 

MELVIN,  J.  The  superintendent  of  banks, 
having  taken  charge  of  the  affairs  of  the 
State  Savings  &  Commercial  Bank,  an  In- 
solvent corporation,  commenced  this  action 
against  Adeline  Hassbagen  upon  a  promissory 
note  signed  by  her  and  payable  to  said  bank- 
ing corporation.  The  bank  was  permitted  to 
intervene.  The  defendant  pleaded  want  of 
consideration  for  the  promissory  note  and 
fraud  in  Its  procurement,  these  same  defens- 
es being  urged  against  the  plaintiff  and  the 
bank,  and  In  her  cross-complaint  she  sought 
Judgment  for  the  cancellation  of  the  note,  for 
recovery  of  certain  of  her  securities  which 
bad  been  hypothecated  with  the  note,  and  for 
moneys  which  had  been  collected  on  said 
securities.  The  defendant  was  given  a  favor- 
able Judgment  upon  both  defenses,  and  upon 
her  cross-complaint  the  Judgment  was  in  her 
favor  upon  all  of  the  Issues.  Both  plaintiff 
and  Intervener  appeal  from  the  Judgment  and 
from  an  order  denying  their  motion  for  a 
new  trial. 

The  principal  contention  upon  which  the 
appellants  ask  for  a  reversal  of  the  superior 
court's  action  is  that  the  evidence  fails  to 
sustain  the  findings  in  favor  of  the  respond- 
ent, both  as  to  want  of  consideration  and  upon 
the  issue  of  fraud.  We  will  first  examine 
the  testimony  relating  to  want  of  considera- 
tion, but  first  we  will  set  down  some  facts 
which  are  shown  without  contradiction.    Mrs. 


Hasshagen  was  an  old  woman,  76  years  of 
age,  and  not  accustomed  to  business  trans- 
actions. Her  son  was  the  president  of  the 
banking  corporation.  W.  0.  Hays  was  the 
manager  of  the  bank.  It  was  admitted  that 
the  promissory  note,  which  was  for  $34,000, 
together  with  a  check  for  $19,000  signed  by 
the  Hasshagens,  was  received  by  the  State 
Savings  &  Commercial  Bank  in  payment  of 
four  promissory  notes  of  W.  C.  Hays,  T.  A. 
Bechtel,  C.  T.  Hasshagen  (respondent's  son), 
and  F.  V.  Kington,  all  ofiScers  of  the  bank, 
the  aggregate  amount  of  the  notes  being  |53,- 
000.  These  notes  were  canceled  on  June  24, 
1900,  the  date  of  Mrs.  Hasshagen's  note  to 
the  bank. 

Upon  the  subject  of  want  of  consideration 
the  old  lady,  testifying  in  her  own  behalf, 
said:  "Mr.  Hays,  he  came  to  my  house  and 
always  begging  that  I  sign  the  note.  I  said 
that  I  would  come  down  to  the  bank  at  an- 
other time  there.  I  went  to  the  bank.  He 
said,  'I  assure  you  that  you  will  not  lose  any- 
thing by  it  if  you  sign  this  note.* "  "I  did 
not  receive  any  money  or  any  property  of  any 
kind  from  Mr.  Hays  or  from  any  one  else 
for  that  note.  I  never  knew  that  the  bank 
held  a  note  of  Mr.  Hays.  I  did  not  know  at 
the  time  I  signed  that  note  that  the  bank 
held  a  note  of  Mr.  Kington's  or  of  Mr.  Bech- 
tel." Cross-examination:  "I  don't  think  thers 
was  anybody  else  but  Mr.  Hays  present  when 
I  signed  the  note.  Mr.  Hays  said  to  me  'Sign 
this  note,  and  I  promise  you  you  will  lose 
nothing  by  it' "  At  another  time  during  the 
trial  she  testified:  "At  the  time  I  executed 
the  promissory  note  here  sued  upon  I  had  no 
Imowledge  of  the  failing  circumstances  of  the 
State  Savings  &  Commercial  Bank.  I  knew 
nothing  about  its  financial  condition,  my  son 
didn't  discuss  his  business  with  me.  I  did 
not  know  that  the  bank  held  any  note  of  his. 
They  all  told  me  the  bank  was  prosperous 
and  I  believed  It"  And  again:  "As  a  mat- 
ter of  fact  I  did  not  receive  anything  for 
the  note.  I  never  received  any  stock.  I 
never  talked  with  any  one  about  having  any 
of  that  stock  assigned  to  me.  I  never  saw 
any  of  the  stock." 

[1]  Appellants  assert  that  the  stock  of 
the  bank  which  had  been  pledged  as  col- 
lateral security  for  the  four  notes  was  trans- 
ferred to  Mrs.  Hasshagen,  and  that  there- 
fore the  note  was  supported  by  a  consid- 
eration. It  is  true  that  some  days  after 
the  signing  and  delivery  of  the  note  the 
bank's  secretary  wrote  to  Mr.  Harrison,  who 
was  Mrs.  Hasshagen's  attorney,  informing 
Iiim  that  the  bank  held  his  client's  note  for 
$34,000,  and  that  certain  stock,  certificates 
for  which  were  delivered  with  the  latter, 
was  "to  be  held  by  Mrs.  Hasshagen  pending 
the  settlement  of  the  above  note."  There  was 
no  direct  statement  in  the  letter,  nor  was 
there  any  testimony  at  the  trial,  that  this 
stock  constituted  a  consideration  for  the  note. 
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Mr.  Harrison  testified  to  the  possession  by 
blm.  In  Mis.  Hasshagen's  bebalf,  of  certain 
stock  which  he  desired  to  vote  with  other 
stockholders  In  an  effort  to  oust  W.  O.  Hays 
from  the  directorate  of  the  bank.  Of  this  he 
said:  "The  certificates  of  shares  of  stock 
which  I  said  were  turned  over  to  he  utilized 
for  that  purpose  was  not  derived  by  Mrs. 
Hasshagen  by  virtue  of  the  $34,000  note 
which  she  gave  to  the  bank."  The  counsel 
for  appellants  refer  to  this  stock  as  "pledged 
with  respondent  and  returned."  We  can  see 
no  reason  why  the  payee  of  a  note  should 
pledge  Its  own  stock  with  the  maker  unless 
there  were  some  agreement  by  which  the 
maker  was  to  be  Indemnified  against  any 
claim  on  the  note.  But  whether  this  was 
such  an  agreement  of  Indemnity  or  not,  the 
pledge  of  Its  stock  to  the  maker  of  the  note 
would  not  support  the  theory  that  said  stock 
was  given  by  way  of  oonsideration  for  the 
note. 

[2]  But  appellants  seem  to  rely  npon  the 
legal  presumption  of  a  consideration  arising 
from  the  note  Itself,  from  the  promise  of 
Hays  to  reimburse  Mrs.  Hasshagen,  from 
the  benefit  which  she  supposed  her  son  would 
obtain  from  the  transaction,  and  from  the 
cancellation  of  the  four  promissory  notes. 
While  it  Is  true  that  the  execution  of  the 
note  imports  a  consideration,  the  presump- 
tion that  a  consideration  passed  for  the  ex- 
ecution of  the  instrument  la  merely  prima 
faci&  It  Is  disputable  and  may  be  overcome 
by  direct  proof.  "But  disputable  Inferences 
or  presumptions,  while  evidence,  are  evidence 
the  weakest  and  least  satisfactory.  They  are 
allowed  to  stand,  not  against  the  facts  they 
represent,  but  In  lien  of  proof  of  them.  The 
facts  being  proven  contrary  to  the  presump- 
tion, no  conflict  arises;  the  presumption  is 
simply  ov^come  and  dispelled."  Savings  & 
Loan  Socy.  r.  Burnett,  106  CaL  629,  39  Pac. 
922. 

[3-S]  In  the  case  here  considered,  In  view 
o(  the   evidence   of   the  circumstances  sur- 
rounding the  making  and   delivery  of  the 
note,  the  presumption  of  a  consideration  is 
overcome    Of  course  the  cancellation  of  the 
old  notes  would  not  amount  to  a  considera- 
tion. If  Mrs.  Hasshagen  knew  nothing  about 
them — and  she  swore  that  she  was  ignorant 
of  their  very  existence.    The  minds  of  the 
parties  to  a  contract  must  meet  before  there 
may  be  any  such  consideration.     Shadbume 
V.  Daly,  76  Cal.  359,  18  Pac  403.    The  prom- 
ises of  W.  0.  Hays  to  "reimburse"  the  old 
lady,  or  to  see  that  she  lost  nothing  by  sign- 
ing the  note,  were  not  valid  considerations. 
In  the   absence  of  fraud  they  might  liave 
amotuited  to  an  assurance  that  she  was  mak- 
ing an  accommodation  note  for  the  payee, 
and  tbat  abe  would  not  be  required  to  pay 
ft    The  party  for  whose  accommodation  the 
paper  wa.B  made  may  not  sue  the  accommo- 
dation party.     7  Cyc.  725,  726;    CoghUn  ▼. 
May,  17  CaL  616. 


[•]  Nor  did  her  hope  that  her  son  might 
profit  by  the  use  of  the  note  in  the  purchase 
of  stock  from  another  bank  amount  to  a  con- 
sideration. Mere  motive  or  inducement  or 
hope  of  profit  is  not  consideration.  "If  a  mo- 
tlve  alone  were  equivalent  to  a  consideration, 
every  promise  made,  free  from  fraud,  duress, 
and  the  like,  would  necessarily  be  enforce- 
able without  any  consideration."  Page  on 
Contracts,  f  275.     See,  also,  9  Cyc.  820. 

There  was,  therefore,  stilBclent  evidence  to 
support  the  court's  finding  that  there  was  a 
want  of  consideration  for  the  note. 

[7]  Fraud  was  also  sufficiently  established. 
We  have  adverted  to  the  advanced  age  of 
Mrs.  Hasshagen  and  her  Ignorance  of  busi- 
ness and  her  statement  that  she  knew  nothing 
of  the  existence  of  the  notes  which  were  dis- 
charged by  the  substitution  of  the  note  which 
she  had  signed  and  the  securities  which  she 
had  deposited.  The  court  found  upon  evi- 
dence amply  sufficient  that  Hays  falsely  rep- 
resented to  her  that  he  Intended  to  use  her 
note  for  the  purchase  of  stock  of  the  Nation- 
al Bank  of  the  Pacific;  that  his  motive  was  to 
get  her  to  deposit  the  securities  and  sign  the 
note  so  tbat  he  might  substitute  them  for  the 
promissory  notes  of  himself  and  his  codlrec- 
tors;  tbat  he  concealed  his  design  from  her; 
that  she  was  ignorant  of  his  true  purpose; 
that  at  the  time  of  the  practicing  of  the 
fraud  upon  her,  Hays  was  the  cashier  and 
manager  of  the  bank,  and  directed  its  affairs, 
and  "that  If  said  cross-complainant  had  not 
believed  all  said  representations  so  made  to 
her  as  aforesaid  by  said  Hays  to  be  true,  or 
If  she  had  known  that  her  said  promissory 
note  and  securities  wer6  being  taken  by  said 
corporation  In  satisfaction  of  the  said  note  of 
Its  said  directors,  she  would  not  have  signed 
the  said  note  for  $34,000,  or  deposited  her 
aforesaid  securities  with  said  bank."  A  few 
quotations  from  her  testimony  will  suffice: 

"Mr.  Hays  was  always  asking  me  to  sign. 
I  think  I  had  signed  other  papers  before  for 
the  bank  at  lifr.  Hays'  request,  but  he  always 
came  to  my  house,  and  he  sat  there  and  he 
begged  and  he  begged  with  reference  to  some 
other  papers,  too,  but  this  paper,  Mr.  Hays 
did  not  give  me  $34,000.  He  didn't  give  me 
anything.  He  promised  that  I  should  have 
my  money  back  again ;  that  is  what  he  prom- 
ised me.  The  money  that  I  signed  for,  or  I 
should  not  sign  the  note.  Because  he  would 
see  I  would  not  lose."  "Q.  ♦  •  •  What 
use  did  you  think  Mr.  Hays  or  tbe  bank  could 
put  that  note  to?  Why  did  you  think  he 
wanted  you  to  sign?  A.  They  wanted  for  to 
buy  other  stock  in  a  bank ;  that  Is  what  they 
wanted  it  for.  Q.  It  was  your  note,  $34,000, 
tbat  would  buy  the  stock?  A.  Yes,  sir. 
They  would  fix  It  up,  so  he  begged  me  so 
much  to  sign  that  Q.  Did  you  expect  to  get 
any  money  or  any  stock  or  anything  else  of 
value  because  you  had  signed  that  note,  or 
did  you  expect  afterwards  that  they  would 
give  30U  back  tbe  note?     A.  I  thought  I 
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would  not  lose  anythlnit;  I  thought  Mr.  Hays 
would  pay  me  back  again;  that  Is  what  I 
thought.  I  thought  Mr.  Hays  would  pay  me 
always;  that  to  what  he  always  told  me." 
"A.  •  •  ♦  He  always  said  I  would  not 
lose  anything.  For  which  reason  I  thought 
I  would  get  everything  back.  That  he  would 
pay  up  everything  again. 

"Mr.  Harrison:  In  other  words,  wtiatever 
your  understanding  of  the  transaction  was 
resulted  from  Mr.  -  Hays'  statement  to  you 
that  you  would  never  lose  anything;  Is  that 
true?  A.  That  is  Just  what  I  thought;  I 
should  not  lose  anything.  He  didn't  say  ex- 
actly in  what  way  I  would  not  lose  anything. 
He  said  he  would  do  so  well  he  would  see  I 
should  not  lose  anything  at  alL  He  said 
they  would  do  well.  He  did  not  give  me  any 
writing.  He  did  not  give  me  any  contract  in 
writing. 

"Mr.  Harrison:  His  honor  wants  to  know 
what  you  expected  Mr.  Hays  to  do  with  the 
note?  A.  Well,  I  thought  they  would  buy 
the  bank;  that  is  what  he  told  me;  he  said 
they  would  buy  the  other  bank;  and  he  go 
there  too ;  to  fix  it  up. 

"Mr.  Harrison:  He  told  you  something 
about  buying  out  some  other  bank  did  he? 
A.  Xes,  sir." 

[I]  This  evidence  sufficiently  sustains  the 
findings.  The  effort  of  the  corporation  to 
collect  the  note  instead  of  returning  it  ac- 
cording to  the  promise  of  Hays  la  sufficient 
evidence  of  that  fraud  which  arose  from  the 
making  of  a  promise  without  intention  of 
performance.  Subdivision  4,  |  1672,  Civ. 
Code.  The  fraud  practiced  by  Hays  was  also 
of  the  kinds  mentioned  In  the  three  first  sub- 
divisions of  that  section. 

[1, 1 1]  Appellants  deny  the  existence  of  any 
evidence  that  the  note  would  not  have  been 
signed  except  for  the  representations  of  Hays. 
Of  course,  it  is  a  necessary  constituent  ele- 
ment of  actual  fraud  that  the  consent  of 
the  person  defrauded  would  not  have  been 
given  save  for  the  false  representations. 
Section  1568,  Civ.  Code.  But  the  aged  cross- 
complainant,  after  describing  the  importuni- 
ties and  promises  of  Hays,  said:  "Mr.  Hays 
came  there  so  often,  and  then  he  always  ask- 
ed me,  and  then  he  assured  me  that  it  was 
all  right  I  should  not  be  afraid ;  It  was  all 
right  That  Is  the  reason  I  signed  It"  In 
addition  to  this  direct  statement  there  was 
evidence  sufficient  to  justify  the  court  in 
drawing  the  conclusion  that  the  false  state- 
ments of  Hays  must  have  been  the  inducing 
cause  of  Mrs.  Hasshagen's  action,  and  that 
without  his  misrepresentations  no  contract 
would  have  been  made. 

[II]  Appellants  suggest  that  Hays  was  a 
mere  agent  and  that  his  fraud  is  not  imputa- 
ble to  his  prindpaL  It  is  to  be  remembered 
In  the  first  place  that  the  intervener  is  the 
corporation  Itself  and  not  a  transferee,  for 
value.     It  is  also  to  be  kept  in  mind  that 


Hays  was  the  manager,  and  had  general 
charge  of  the  business  of  the  bank.  He  "con- 
trolled matters  involving  the  policy  of  the 
bank  and  the  managements  of  its  affairs,"  as 
the  president  testified.  It  will  be  presumed 
In  favor  of  third  parties  that  he  communi- 
cated his  knowledge  to  Ills  principal  of  any 
facts  material  to  the  transaction.  His  knowl- 
edge is  presumptively  that  of  the  bank,  and 
it  makes  no  difference  that  he  took  some  per- 
sonal benefit  from  the  fraud.  McKenney  t. 
fcllsworth,  132  Pac.  76;  10  Cyc.  1053-1055. 

[1 2]  The  cross-complainant  alleged  that  re- 
spondent hyiwthecated  as  security  for  the 
note  sued  upon  certain  promissory  notes, 
among  them  a  note  of  the  Auburn  Motor  Car 
Company  for  ^,000.  The  court  found  that 
this  was  true,  and  appellants  contend  that 
absolutely  no  evidence  was  introduced  show- 
ing that  the  Auburn  Motor  Car  Company 
note  was  deposited  as  security  for  the  note 
In  suit  Mr.  Grange  testified  that  Mrs.  Hass- 
hagen  owned  a  certain  note  of  the  Union 
State  Bank  for  $12,500,  secured  by  certain 
instruments,  which  were  the  same  securities 
mentioned  in  the  cross-complaint  including 
the  note  of  the  Auburn  Motor  Car  Company. 
S.  P.  Toung  testified  that  there  was  in  the 
bank  a  note  of  the  Auburn  Motor  Car  Com- 
pany for  $5,000  on  which  $2,000  was  paid 
April  23,  1909,  and  $3,000  July  9,  1909.  The 
letter  of  the  bank's  secretary  and  cashier,  Mr. 
Bechtel,  dated  July  13,  1909,  written  to  Mr. 
Harrison  and  put  in  evidence  by  the  corpo- 
ration, shows  Mrs.  Hasshagen's  right  to  a 
credit  of  $3,000.  These  proven  facts  indicat- 
ed that  the  bank  had  received  $3,000  upon 
Mrs.  Hasshageh's  account  from  the  note  of 
the  Auburn  Motor  Car  Company.  There  was 
no  effort  to  show  that  this  sum  of  $3,000  had 
ever  been  paid  to  Mrs.  Hasshagen,  or  that  the 
credit  was  applicable  to  some  other  transac- 
tion, and  we  cannot  say,  under  all  these  cir- 
cumstances, that  the  evidence  falls  to  sustain 
the  finding  with  reference  to  tills  item. 

The  Judgment  and  order  are  affirmed. 

We  concur :    LOBIOAN,  J. ;  HBNSHAW,' J. 


In  re  GOODFELLOWS  ESTATE. 

(S.  F.  8474.) 

(Supreme  Court  of  California.    Nov.  26,  1913. 

Behearing  Denied  Dec.  26,  1913.) 

1.  Wills  (|  763*)— "Spkcimo  LdsoAoiES." 

Testatrix's  wiU  bequeathed  $12,000  to  O., 
and  the  second  paragraph  recited  that  testa- 
trix's father  intended  to  give  ^,000  for  th» 
establishment  of  a  theological  school,  "and  a» 
bis  heirs  have  not  yet  been  able  to  disentangle 
the  estate  so  as  to  make  this  gift  possible,  there- 
fore I  wish  my  executors,  after  securing  the 
$12,000  for  O.,  to  proceed  to  obtain  the  sum  of 
$5,000  from  my  snare"  of  her  father's  estate 
and  place  it  in  the  care  of  a  church  conference; 
said  conference  being  pledged  never  to  use  said 
$5,000  except  as  part  of  an  endowment  fund  for 
a  school  for  Methodist  ministers,  and  further 
provided,  "I  hereby  express  my  nope  that  my 
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coheirs  will  all  aoon  be  abte  to  add  their  re- 
spectiTe  sliaiee"  to  this  fond  to  canr  out  the 
parpoee  in  which  the  father  was  intereeted. 
The  fonrteenth  paragraph  directed  the  execu- 
tors to  arrange  to  secure  the  |12,000  for  G's 
support  and  ue  $5,000  for  tlie  endowment  of 
the  preachers'  school,  and  then,  as  the  fond  will 
allow,  to  pay  the  other  bequests,  and  that  it 
should  l>e  distinctly  understood  that  the  execu- 
tor should  carry  out  these  provisions  by  amica- 
bly arranging  with  the  other  heirs  of  the  un- 
divided estate  of  her  father  to  sell  and  divide 
it  as  rapidly  as  was  consistent  Held,  tliat  the 
bequest  of  S5,000  for  the  theoIoKical  school  was 
a  specific  legacy  within  Civ.  Code,  |  13S7,  subd. 

1.  providing  that  a  legacy  of  a  particular  thing 
medfied  and  distinguished  from  all  others  of 
the  same  kind  is  specific 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1939-1944 ;  Dec.  Dig.  |  763.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6600-6604;   voL  8,  p.  7803.] 

2.  Wnxs  (I   758*)— CoRSTBUonon— Sraamc 
Ijeoact. 

Courts  are  as  a  rule  not  inclined  to  con- 
strue legacies  as  spedfie. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1939-1944;   Dec.  Dig.  i  75a*] 

3.  Chakitiss  (i  81*)— CoHBTBuonoir— Sraoir- 
ic  Leoaot. 

Courts  look  with  favor  upon  testamentary 
charitable  gifts. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  f  63 ;  Dec.  Dig.  §  81.*] 

4.  W11.1.S   (i   764*)— Legacikb— "Ademptioh." 

The  "ademption"  of  a  specific  legacy  is  the 
extinction  or  withdrawal  of  a  legacy  because  of 
some  act  of  testator  equivalent  to  its  revoca- 
tion or  clearly  indicating  an  intention  to  revoke 
and  is  effected  by  the  extinction  of  the  thing  or 
fund  bequeathed  or  b^  a  subsequent  disposition 
of  it  from  which  an  intention  to  revoke  ia  pre- 
sumed. 

[Ed.  Note.— For  other  cases,  see  WiUa,  Cent 
Dig.  {  1978;   Dec.  Dig.  |  764.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  179-181.*] 
6.  Wnxs  ({  767*)— IiEOAOiES— Adxhftioh. 

There  was  an  ademption  of  a  specific  legacy 
of  $5,000  for  the  purpose  of  estBbhshin|;  a  the- 
ological school,  which  sum  the  will  provided  the 
executor  should  obtain  from  testatruc's  share  of 
her  father's  estate  and  place  in  the  care  of  the 
church  conference,  where  the  father's  estate  was 
settled  before  testatrix's  death  and  she  had  re- 
ceived her  share  thereof  so  that  her  executors 
could  not  proceed  as  directed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  1986-1980 ;  Dec.  Dig.  f  767.*] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  V.  Coftey,  Judge. 

In  the  matter  of  the  estate  of  Mary  E.  D. 
Goodfellow.  From  a  part  of  the  decree  of 
distribution,  Sara  A.  D.  McKee  and  others 
appeaL    Beversed,  with,  directions. 

J.  S.  Hntchinaon,  of  San  Francisco,  for 
appellants.  J.  E.  White,  of  San  Frandsco, 
for  respondent 

MEHjVTS,  J.  This  appeal  is  taken  from 
that  part  of  the  decree  of  distribution  which 
gives  to  the  California  Annual  Conference 
■ot  the  Methodist  Elplscopal  Church  a  legacy 
Of  $5,000,  together  with  Interest 

Mary  B.  D.   Goodfellow  died  testate  Au- 


gust 21,  1907.  Her  will  was  dated  Feb- 
ruary 19,  1880.  By  the  first  provision  of  the 
will  the  sum  of  $12,000  was  bequeathed  to 
Wllllain  Goodfellow,  husband  of  the  testa- 
trix; the  income  from  that  amount  to  be 
paid  to  him  annually  by  the  executors  of 
Mrs.  Goodfellow's  estate.  William  Good- 
fellow predeceased  his  wife,  so  that  legacy 
lapsed.  The  three  provisions  of  the  will 
with  which  we  are  here  concerned  are  the 
second,  the  fourteenth,  and  the  seventeenth, 
which  are  as  follows: 

"(2)  It  is  well  known  that  my  father  Bevd. 
John  Dempster  Intended  to  ^ve  $20,000.00 
toward  establishing  a  theological  school  on 
the  Pacific  Coast,  under  the  direction  of  the 
Meth.  B.  Church,  and  as  his  heirs  have  not 
yet  been  able  to  disentangle  the  estate,  so  as 
to  make  this  gift  possible,  therefore,  I  wish 
my  executors,  after  securing  the  $12,000.00 
for  W.  Goodfellow,  to  proceed  to  obtain  the 
sum  of  $5,000.00  from  my  share  of  Dr. 
Dempster's  estate,  and  place  it  in  the  care 
of  the  Methodist  Episcopal  Conference  which 
inclndes  San  Francisco  of  California  within 
its  bounds:  Said  conference  being  pledged 
never  to  use  said  $5,000.00  except  as  part  of 
an  endovnnent  fund  for  a  school  for  Meth- 
odist ministers.  And  I  hM«by  express  my 
hope  that  my  coheirs,  vis.,  Clancey  John 
Dempster,  Sura  Dempster  McKee  and  Kll- 
lian  Van  Bensalaaer  Lansingh,  who  was  the 
husband  of  Mrs.  Ores  Dempster  Lansingh 
and  is  now  her  heir  and  executor,  will  all 
soon  be  able  to  add  their  respective  shares 
to  this  fund  in  order  to  carry  out  the  pur- 
pose in  which  our  father  John  Dempster  was 
so  much  interested." 

"(14)  I  direct  that  my  executors  shall  first, 
and  as  soon  as  possible,  arrange  to  secure 
the  $12,000.00  for  support  of  William  Good- 
fellow, and  the  $5,000.00  for  endowment  fund 
of  Preacher's  School  In  California,  then  as 
funds  will  allow,  pay  the  bequests  to  Mrs. 
N.  G.  Boyd  and  Sam  Beer,  first  settling  with 
my  coheirs  the  debts  I  owe  to  the  Dempster 
estate.  I  beg  the  consent  of  the  other  heirs 
of  the  estate  to  this  plan  of  settling." 

"(17)  1  wish  to  have  it  distinctly  under- 
stood that  my  executors  are  to  carry  out 
these  provisions  by  amicably  arranging  with 
the  other  heirs  of  the  undivided  Dempster 
estate,  to  sell  and  divide  as  rapidly  as  is 
consistent  with  the  interest  of  all  concerned, 
viz.,  my  heirs  and  legatees." 

The  court  found,  among  other  things,  that 
the  legacy  of  the  California  Annual  Confer- 
ence of  the  Methodist  Episcopal  Church  had 
not  lapsed;  that  such  theological  school  as 
Is  mentioned  in  provisions  2  and  14  of  the 
will  had  been  established  under  the  direc- 
tion of  the  conference  which  includes  San 
Francisco ;  and  that  the  board'  of  trustees  of 
the  said  conference  had  passed  a  resolution 
agreeing  to  accept  the  bequest  upon  the 
terms  and  conditions  mentioned  in  the  will. 
As  a  conclusion  of  law  the  court  determined 
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that  the  said  California  Annual  Conference 
was  entitled  to  the  legacy  of  $5,000,  with 
interest  at  the  rate  of  7  per  cent  per  annum 
from  the  date  of  the  death  of  the  testatrix. 
There  were  also  the  following  findings  which 
were  amply  supported  by  evidence  or  stip- 
ulated facts:  "That,  long  prior  to  the  death 
of  the  said  decedent,  the  heirs  of  said  Rev. 
John  Dempster,  mentioned  in  the  second 
provision  of  said  will,  disentangled  bis  es- 
tate, and  the  said  decedent  and  the  said  oth- 
er heirs  received  their  full  share  thereof; 
that  thereafter  the  said  Clancey  John  Demp- 
ster and  Killian  Van  Rensalaaer  Lansingb 
died;  that  neither  of  them,  in  his  lifetime 
nor  by  will,  nor  otherwise,  made  any  pro- 
vision for  such  a  theological  school;  that  It 
is  not  the  intention  or  desire  of  any  of  their 
heirs  to  do  so;  that  said  Sara  Dempster 
McEee  has  never  made  any  such  provision 
and  does  not  desire  or  Intend  to  do  so." 

[1]  Appellants  are  of  the  opinion  that  the 
legacy  in  question  was  adeemed  by  the  ac- 
tion of  the  testatrix  in  receiving  and  dispos- 
ing of  her  distributive  share  of  her  father's 
estate.  It  will  be  noticed  that  the  very  first 
direction  to  the  executors  is  "to  obtain  the 
sum  of  $6,000.00  from  my  share  of  Dr.  Demp- 
ster's estate  and  place  it  in  the  care  of  the 
Methodist  Episcopal  Conference,"  etc.  If 
this  clause  stood  alone  there  would  be  no  dif- 
flcolty  in  classifying  the  legacy  as  being  spe- 
cific. It  falls  within  the  definition  of  a  spe- 
dflc  legacy  as  that  "of  a  particular  thing, 
spedfled  and  distinguished  from  all  others  of 
the  same  kind  belonging  to  the  testator." 
Section  1357,  subd.  1,  Civ.  Code.  The  will 
specifies  the  particular  $5,000  and  the  use 
to  which  "said  $5,000.00"  is  to  be  applied. 
It  does  not  come  under  the  second  subdi- 
vision of  section  1357  of  the  Civil  Code. 
Although  a  certain  fund  is  indicated,  there 
are  no  general  words  which  support  any 
gift  except  of  the  particular  sum  of  money 
derived  from  the  estate  of  the  father  of  the 
testatrix.  The  legacy,  so  far  as  the  second 
provision  of  the  will  is  concerned,  is  there- 
fore not  a  demonstrative  legacy.  The  ques* 
tion  then  arises:  Do  the  subsequent  refer- 
ences to  the  legacy  take  it  from  this  class? 
The  seventeenth  provision  is  a  direction  to 
the  executors  to  arrange  to  secure  the  mon- 
ey for  the  support  of  the  husband  of  the  tes- 
tatrix "and  the  $5,000.00  for  endowment  fund 
of  Preachers'  School  in  California."  This 
language  is  general,  it  Is  true,  but  it  must 
be  read  in  connection  with  the  second  pro- 
vision of  the  will,  and  so  read  it  does  not 
enlarge  the  scope  of  the  gift  itself.  It  is 
merely  an  instruction  to  the  executors  with 
respect  to  the  order  in  which  they  might  pay 
these  legacies.  The  whole  of  provision  17  is 
directed  to  a  method  whereby  funds  might 
be  promptly  derived  from  the  estate  of 
Dempster.  It  does  not  operate  to  make  the 
legacy  general  or  demonstrative.  The  words 
"$5,000.00  for  endowment  fund"  are  merely 
descriptive  and  are  not  words  of  gift    The 


seventeenth  provision  of  the  will  emphasizes 
the  position  of  appellants  that  the  scheme 
of  Mrs.  Goodfellow's  bounty  was  entirely 
based  upon  the  supposition  that  the  estate 
of  her  father  would  be  undistributed  at  the 
time  of  her  death.  Reading  the  will  by  its 
four  comers,  we  are  Impressed  with  the  con- 
viction that  the  testatrix  desired  to  carry 
out  her  father's  plan  of  devoting  $20,000 
of  his  estate  to  the  endowment  of  a  theo- 
logical school.  She  was  willing  to  do  her 
part  out  of  the  money  inherited  from  him 
and  for  that  reason  dedicated  $5,000  out  of 
the  very  moneys  due  her  from  his  estate  to 
that  purpose,  hoping  and  believing,  however, 
that  the  other  heirs  would  do  their  part  to- 
furnish  the  sum  which  her  father  had  wished 
thus  to  apply.  Her  desire  was  to  do  with  the 
money  that  he  had  accumulated  exactly  what 
he  would  have  done,  not  to  carry  out  any 
plan  of  her  own  with  a  part  of  her  estate. 
She  wanted  to  create  a  fund  which,  with  the 
addition  of  moneys  which  she  hoped  would  be- 
contributed  by  her  coheirs  from  the  same 
source,  would  carry  ont  her  father's  purposes. 
The  legacy,  it  seems  to  us,  was  clearly  specific. 

[2,3]  We  are  not  unmindful  of  the  rule 
that  courts  in  general  are  averse  to  constru- 
ing legacies  as  specific,  supported  by  such 
authorities  as  Kenaday  v.  Sinnott,  179  U.  S. 
618,  21  Sup.  Ct  233,  45  L.  Ed.  339.  We  also 
have  in  mind  the  fact  that  courts  look  with 
favor  upon  charitable  donations.  Estate  of 
Wllley,  128  Cal.  12,  60  Pac.  471 ;  Estate  of 
Dwyer,  159  Cal.  687,  115  Paa  242.  But  we 
fail  to  find  any  words  of  donation  in  this  will 
referring  to  the  legacy  of  $5,000  except  those 
directing  that  the  sum  raised  from  Mrs. 
Goodfellow's  share  in  Dr.  Dempster's  estate 
be  placed  in  the  care  of  the  conference,  which 
should  be  pledged  never  to  use  said  $5,000  ex- 
cept as  specified.  If  there  had  been  general 
words  of  donation  and  the  naming  of  the  es- 
tate of  Dr.  Dempster  as  a  source  from  which 
the  legacy  should  be  paid,  there  would  be 
room  for  contention  that  the  legacy  was  de- 
monstrative; but  we  have  no  such  will  be- 
fore us. 

While  the  decisions  are  by  no  means  uni- 
form, the  weight  of  authority  supports  the 
view  that  this  was  a  specific  legacy. 

In  Chase  v.  Lockerman,  11  Gill  &  J.  (Md.) 
185,  35  Am.  Dec.  280,  it  was  held  that  a  be- 
quest of  moneys  to  be  received  from  a  decree 
in  chancery  was  a  specific  legacy. 

Smith  V.  McKitterlck,  61  Iowa,  551,  2  N.  W. 
390,  was  a  case  where  the  court  construed 
the  bequest  of  "$2,000  received  from  the  es- 
tate of.  my  father."  It  was  held  that  the 
character  of  the  bequest  was  specific. 

In  re  Zelle,  74  Cal.  130,  15  Pac.  455,  is  au- 
thority for  the  interpretation  of  legacies  tO' 
be  paid  out  of  the  sale  of  certain  bank  stock 
as  specific. 

Other  cases  cited  by  appellants  snpportlDg 
this  view  are  Nnsly  v.  Curtis,  36  Colo.  464, 
85  Pac.  846,  7  L.  R.  A.  (N.  8.)  592,  118  Am. 
St  Rep.  113,  10  Ann.  Cas.  1134;   GUbreath. 
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r.  Execntora  of  Winter,  10  Ohio,  68;  a«or> 
gia  luflrmary,  etc.,  t.  Jones  (C.  C.)  37  Fed. 
750;  Smith's  Appeal,  103  Pa.  661;  Bogera 
T.  Bogers,  67  S.  G  168,  45  S.  B.  176,  100  Am. 
St  B«.  721;  In  re  TiUinghast,  23  B.  I.  121, 
48  Aa  634;  Lndlam's  Estate,  13  Pa.  188. 

Nearly  all  of  the  cases  cited  by  respond- 
ent deal  with  wills  in  which,  although  the 
legacies  were  to  be  paid  out  of  designated 
funds,  the  testators  expressed  separate  and 
independent  intentions  that  the  legatees 
should  receive  the  amounts  bequeathed  to 
than,  at  all  events.  Such  was  the  ruling  of 
the  Supreme  Court  of  the  United  States  in  a 
case  in  wlilch  a  bequest  of  funds  on  deposit 
was  made  but  part  of  the  money  in  bank  was 
expended  after  the  making  of  the  wUl,  in 
the  purchase  of  bonds.  The  change  in  the 
form  of  property  did  not  defeat  the  evident 
purpose  of  the  testator  that  his  wife  should 
receive  a  certain  value  from  his  possessions. 
Kenaday  v.  Sinnott,  supra. 

In  TUrt  V.  Porter,  8  N.  Y.  516,  the  Supreme 
Court  of  New  Tork  (three  of  the  justices  dis- 
senting) held  that,  where  a  testator  who 
owned  360  shares  of  stock  in  a  certain  bank 
bequeathed  240  shares  to  one  legatee  and 
120  shares  to  another,  the  legacies  were  not 
specific  but  demonstratiTe.  It  is  conceded  in 
the  opinion  that,  if  the  language  of  the  will 
had  specified  a  certain  number  of  "my 
shares"  instead  of  a  certain  number  of 
"shares,"  the  legacies  would  have  been  spe- 
cific, and  the  learned  author  of  the  opinion 
differentiatee  the  case  from  Ludlam's  Estate, 
snpra.  It  will  be  seen  at  a  glance  that  the 
will  there  considered  was  entirely  different 
from  the  one  before  ns. 

In  Gelbach  v.  Shively,  67  Md.  499,  10  AU. 
247,  while  holding  that  legacies  payable  to 
the  brother  and  sister  of  the  testator  out  of 
his  share  of  his  father's  estate  were  demon- 
strative, yet  the  court  decided  that  they 
were  not  to  be  satisfied  out  of  the  general 
assets  of  his  estate.  The  father's  estate  had 
been  distributed,  and  the  brother  and  sister 
of  George  Gelbach,  Jr.,  deceased,  had  re- 
ceived his  share  of  that  estate,  in  equal  por- 
tions, in  partial  satisfaction  of  the  bequests 
by  him  to  them.  The  sum  so  received  did 
not  equal  the  amount  of  the  legacies  to  the 
brother  and  sister  specified  in  the  will  of 
George  Gelbach,  Jr.,  and  the  Supreme  Court 
of  Maryland  held  that  the  difference  was 
not  payable  from  the  general  assets  of  the 
estate.  Surely  that  authority  does  not  sup- 
I>ort  the  position  of  the  respondent  in  this 
api>eal. 

In  Ives  V.  Canby  (C.  C.)  48  Fed.  718,  the 
will  specified  "two  thousand  dollars  of  the 
South  Ward  IxMin  of  Chester,  Pennsylvania." 
This  was  held  to  be  a  demonstrative  legacy 
(the  bonds  representing  the  interest  of  the 
testatrix  in  the  loan  having  been  paid  prior 
to  her  death).  But  the  court  said :  "Had  the 
legacy  to  the  plaintiff  been  restricted  to  $2,- 
000  'of  my  South  Ward  Loan  of  (Chester,'  or 
had  the  testatrix   given  $2,000  Of  the  debt 


belonging  to  her  on  one  of  the  bonds  in  her 
possession  at  the  date  of  her  will,  partic- 
ularly describing  the  bond  by  number  and 
date,  showing  that  she  intended  to  give  to 
the  plaintiff  that  amount  of  a  specified  debt, 
a  different  case  would  have  been  presented." 
It  1^  evident  that  In  Ives  t.  Canby  the  gen- 
eral words  of  bequest  differentiated  the  leg- 
acy from  those  which,  by  narrowing  the 
source  of  the  bounty  to  a  particular  thing  or 
things,  are  thereby  made  specific. 

In  Welch's  Appeal,  28  Pa.  365,  a  legacy  to 
a  daughter  was  to  be  paid  out  of  the  profits 
upon  certain  real  estate  given  to  a  son  under 
the  terms  of  the  will.  Before  his  death  the 
testator  deeded  the  property  to  the  son.  It 
was  held  that  the  legacy  to  the  daughter  was 
demonstrative  and  that  it  was  not  adeemed 
by  the  father's  action.  There  was  some  doubt 
if  the  deed  to  the  realty  had  ever  been  de- 
livered to  the  testator's  son.  Nothing  In  that 
case  Is  in  confilct  with  our  decision  in  the 
one  at  bar. 

In  Kramer  v.  Kramer,  201  Fed.  250,  119  O. 
C.  A.  482,  the  court  held  that  a  bequest  of  a 
certain  sum  to  be  realized  from  policies  of 
life  insurance  which  should  be  in  force  at 
the  time  of  the  testator's  death  was  demon- 
strative and  was  not  cut  down  by  his  action, 
after  the  execution  of  his  will,  in  making  the 
beneficiary  the  payee  of  one  of  the  certificates 
of  insurance.  The  case  is  of  no  particular 
valne  in  solving  the  principal  problem  now 
before  us.  Indeed,  no  one  of  the  authorities 
brought  to  our  attention  by  respondent  Is  in 
substantial  conflict  with  those  which  sus- 
tain the  theory  of  appellants. 

[4,  S]  But  re^ondent's  counsel  says  that 
the  question  of  ademption  was  not  raised  at 
the  hearing  below.  While  that  term  was  not 
used  in  the  pleadings,  the  issue  of  ademp- 
tion was  clearly  raised  and  litigated.  The 
petition  stated  fuUy  the  theory  of  appellants 
that  the  legacy  had  lapsed,  and  ademption  is. 
merely  one  of  the  ways  in  which  a  legacy 
lapses.  One  of  the  best  definitions  is  that 
found  in  Kramer  v.  Kramer,  supra :  "Ademp- 
tion of  a  specific  legacy  is  the  extinction  or 
withdrawal  of  a  legacy  in  consequence  of 
some  act  of  the  testator  equivalent  to  its 
revocation,  or  clearly  indicative  of  an  inten- 
tion to  revoke.  The  ademption  is  effected  by" 
the  extinction  of  the  thing  or  fund  bequeath- 
ed, or  by  a  disposition  of  it  subsequent  to 
the  will,  which  prevents  its  passing  by  the 
will,  from  which  an  Intention  that  the  legacy 
should  fall  Is  presumed."  This  definition  ac- 
curately fits  the  facts  of  the  case  at  bar. 
Long  before  Mrs.  Cioodfellow's  death.  Dr. 
Dempster's  estate  had  been  finally  settled; 
she  had  received  her  share  of  It ;  and  there- 
fore her  executors  could  not  "proceed  to  ob- 
tain the  sum  of  $5,000.00"  from  said  estate 
"and  place  it  in  the  care  of  the  Methodist 
Episcopal  inference"  and  pledge  said  con- 
ference "never  to  use  said  $5,000.00"  except 
as  an  endowment  fund  for  a  school  for- 
Methodist  ministers. 
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That  part  of  tbe  decree  from  wblch  tbls 
appeal  is  taken  Is  reversed,  with  instmctlons 
to  tlie  superior  court  to  enter  Judgment  In 
accordance  with  tite  views  Iierein  expressed. 

We  concur:    HEINSHAW,  J. ;  LORIGAN,  J. 


EVA  V.  ANDERSEN,    (S.  P.  6177.) 

{Supreme  Court  of  California.    Nor.  28,  1913.) 

1-  Plkading  (I  205*)— Qbnkral  Dbuubbeb  — 
Objections  Reached— Sale  or  Cobpobatb 
Stock — Liabilitt  of  Pubchaseb. 

A  complaint  in  an  action  by  a  seller  of  cor- 
porate stock  against  the  buyer  on  his  agreement 
to  hold  the  seller  free  from  any  debts  of  the  cor- 

g oration  for  whicli  he  might  be  liable  as  stock- 
older,  which  alleges  the  payment  by  him  of  a 
specified  sum  in  settlement  of  his  liability  as 
stockholder  on  account  of  an  indebtedness  of 
the  corporation,  evidenced  by  a  note  executed  by 
it,  alleges,  as  against  a  general  demurrer,  that 
the  seller  was  liable  as  a  stockholder  within  the 
buyer's  agreement 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  Sf  491-493,  496,  496,  498-610;  Dec 
Dig.  i  205.*] 

2.  COBPOBATIONS  ($  262*)  —  Stooeeoldebb' 
Liabilitt— Tihb  of  Accbxtai.. 

A  stockholder's  liability  for  debts  of  the 
corporation  accrues  on  a  debt  l)eing  contracted 
by  the  corporation,  and  does  not  depend  on  the 
tune  when  the  debt  is  enforceable  against  the 
corporation,  and  the  creditor  need  not  resort  to 
the  assets  of  the  corporation  before  proceeding 
against  the  stockholder. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  1016-1023 ;    Dec.  Dig.  i  252.*] 

8.  indeknitt  (|  11*)— accbttal  of  liabilitt 

—Sale  of  Stock. 

A  right  of  recovery  on  a  contract,  whereby 
a  buyer  of  corporate  stock  agreed  to  hold  the 
seller  harmless  from  any  debts  or  liabilities  of 
the  corporation  for  which  he  might  be  liable  as 
a  stockholder,  director,  or  other  ofiScer,  arises 
as  soon  as  a  liability  is  incurred,  since  the  con- 
tract is  against  liability  and  not  against  dam- 
ages. 

[E^.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  if  21-25;   Dec.  Dig.  |  11.*] 

4.  indbmnitt  (s  15*)— contbactb— actions  — 

Conditions  Pbxcedent. 

Where  a  buyer  of  corporate  stock  agreed  to 
hold  the  seller  harmless  from  any  liabilities  of 
the  corporation  for  which  he  might  be  obligated 
as  stockholder,  the  seller  might  pay  a  debt  due 
trom  the  corporation  without  any  suit  against 
him,  and  then  maintain  an  action  against  the 
buyer  on  his  contract,  or,  under  Civ.  Code,  i 
2778,  subd.  1,  he  might  sue  on  the  agreement 
before  payment,  but  in  either  case  he  most  prove 
his  liability  as  a  stockholder. 

[Ed,  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  §{  36-40,  42-47;    Dec  Dig.  §15.*] 

6.  Indemnity  (|  15*)— Salb  of  Stook— Lia- 
bilitt OF  BuYKB— Complaint. 

A  complaint  in  an  action  by  a  seller  of 
corporate  stock  on  the  buyer's  agreement  to  hold 
the  seller  harmless  from  any  liabilities  of  the 
corporation  as  stockholder,  director,  or  other  of- 
ficer, which  alleges  that  he  paid  in  settlement  of 
his  liability  as  stockholder  a  specified  sum  on 
account  of  an  indebtedness  of  the  corporation, 
evidenced  by  a  note  given  by  it,  is  not  defective 
for  failing  to  allege  that  the  note  was  due,  or 
for  falling  to  aver  its  face  value,  or  that  it  was 
unpaid,  since  the  action  is  not  based  on  the  note. 
[E^  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  IS  36-40,  42-47;  Dec  Dig.  i  16.*] 


6.  Indemnitt  (i  16*)— Salb  of  Stooe- Lia- 
bility OF  BuTBB  TJndbb  Cohteaot  with 
Sblleb. 

The  complaint  need  not  plead  that  the  de- 
fense of  limitations  was  not  available  against 
the  indebtedness  due  from  the  corporation,  be- 
cause the  statute  merely  furnishes  a  personal 
defense  which  may  be  waived  by  the  person  en- 
titled to  rely  on  it 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  if  3&-40,  42-47 ;  Dec  Dig.  |  15.*J 

7.  Indemnitt  (|  10*)— Actions— Conditions 

PBECS  DB  ITT 

Notwithstanding  Civ.  Code,  f  2778,  subd.  4. 
providing  that  notice  may  be  given  to  the  person 
mdemnifying,  a  buyer  of  corporate  stock  who 
agreed  to  hold  the  seller  harmless  from  any  lia- 
bility of  the  corporation  for  which  he  might  be 
obligated  as  stockholder  was  not  entitled  to  no- 
tice of  any  action  a|[ainst  the  seller  on  his  liabil- 
ity, or  an  opportunity  to  defen(f  any  suit,  and, 
in  view  of  subdivisions  6  and  6,  prescribing  rules 
of  evidence  under  which  a  judgment  recovered 
against  a  person  indemnified  may  become  prima 
facie  or  conclusive  evidence  of  liability,  the  omis- 
sion to  give  notice  merely  changed  the  burden 
of  proof,  and  imposed  on  the  seller  suing  the 
buyer,  the  necessity  of  establishing  his  liability. 
[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  S  20;    Dec  Dig.  {  10.*] 

8.  Indemnity   (J   15*)— Actions— Bvidehc»- 

BUBDEN  OF  PBOOF. 

Where  a  person  indemnified  paid  any  sum 
on  the  theory  that  he  is  liable,  he  must  show 
in  a  suit  against  the  indemnitor  that  the  lia- 
bility existed,  and  that  he  was  under  obligation 
to  pay  the  sum  paid,  but  he  need  not  await  and 
defend  an  action  to  establish  bis  liability  before 
seeking  lelief  against  the  indemnitor. 

{Eld.  Note.— For  other  cases,  see  IndemnitT, 
Cent  Dig.  |t  36-40,  42-47 ;    Dec  Dig.  {  16.^] 

Department  2.  Appeal  from  Superior  Conr^ 
San  Mateo  Connty;  George  H.  Back,  Judge, 

Action  by  William  J.  Eva  against  Walter 
Andersen.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Charles  N.  Klrkbride,  of  San  Mateo,  for 
appellant  Randolph  Y.  Whiting,  of  San 
Francisco,  for  respondent 

MELVIN,  J.  This  appeal  Is  taken  from  a 
judgment  rendered  upon  defendant's  failure 
to  answer  after  his  general  demurrer  to  the 
complaint  had  been  overruled. 

In  the  complaint  was  alleged  an  agreement 
whereby  WUUam  J.  Eva,  the  plaintiff,  sold  to 
the  defendant,  Walter  Andersen,  forty-one 
shares  of  the  capital  stock  of  Andrew  Smith 
Company  upon  the  consideration  expressed  in 
a  written  agreement  that  defendant  would 
hold  plaintiff  "free  and  harmless  from  any 
debts  or  liabilities  of  said  company,  for  which 
he  may  be  obligated  or  liable  as  a  stockhold- 
er, director,  or  other  officer  of  said  corpora- 
tion, up  to  the  amount  of  $2,000."  The  essen- 
tial averment  of  the  complaint  Is  as  follows : 
"Plaintiff  on  the  31st  day  of  May,  1911,  paid 
to  the  Bank  of  California,  a  corporation,  as. 
assignee  of  San  Francisco  National  Bank,  a 
corporation,  the  sum  of  two  thousand  seven 
hundred  and  twenty  dollars  ($2,720.00)  in 
full  settiement  of  his  liability  as  a  stockhold- 
er of  said  Andrew  Smith  Company,  a  cor- 
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poratlon,  for  and  on  acconnt  of  an  Indebted- 
ness of  said  Andrew  Smith  Company,  a  cor- 
poration, eyldenced  by  a  certain  promissory 
note  of  said  Andrew  Smith  Ckimpany,  a  cor- 
poration, executed  to  the  said  San  Francisco 
National  Bank,  on  the  20th  day  of  June, 
1908."  This  is  followed  by  an  allegation  that 
d^endant  faUed  after  demand  to  pay  the 
sum  of  $2,000  and  a  prayer  for  tbat  sum  to- 
gether with  costs. 

Defendant  contends  that  his  demurrer  was 
improperly  overruled  for  a  number  of  rea- 
sons. These  are  that  the  indemnitor  prom- 
ised to  pay  no  debts  of  the  Smith  Company 
but  to  hold  the  Indemnitee  free  and  harm- 
less from  the  debts  and  liabilities  of  that  coi^ 
poratlon;  that  the  complaint  falls  to  show 
that  the  note  was  due  from  the  corporation, 
or  that  the  note  did  not  run  for  more  than 
three  years,  or  the  amount  of  the  note;  tbat 
the  complaint  falls  to  show  that  the  note  had 
not  been  previously  paid,  or  that  plaintiff 
had  been  called  upon  to  pay  it,  or  that  he 
had  paid  it  after  notice  to  the  Indemnitor; 
that  the  complaint  falls  to  show  tbat  plain- 
tiff was  a  stockholder  of  the  corporation  at 
the  time  when  the  eorporatlon  incurred  the 
Indebtedness  evidenced  by  the  note ;  and  that 
the  complaint  falls  to  show  that  plaintiff  had 
become  liable  on  any  given  date,  or  that 
Judgment  had  been  rendered  against  him,  or 
that  he  bad  otherwise  complied  with  the  pro- 
visions of  subdivlBlonB  6  and  6  of  section 
2778  of  the  avil  Code.  Plaintiff  asserts  that 
the  complaint  is  sufficient  as  against  a  gen- 
eral demurrer.  He  insists  that  such  a  de- 
murrer should  not  be  sustained  except  when 
the  complaint  entirely  faUs  to  state  some 
fact  necessary  to  uphold  the  Judgment,  and 
that  bis  complaint  in  the  action  at  bar  does 
set  forth  all  such  facts  either  directly  or 
by  reasonable  inference.  Citing  Lawrence 
National  Bank  v.  Kowalsky,  105  Cal.  44,  38 
Pac  517.  He  also  calls  attention  to  the  rule 
that,  as  against  a  general  demurrer,  a  com- 
plaint which  alleges  necessary  elements  of  an 
action  not  directly,  but  by  way  of  recital, 
is  good.  Citing  Fuller  Desk  Co.  v.  McDade, 
113  CaL  300,  45  Pac.  604.  He  also  Invokes 
the  familiar  rule  that  where  all  essential 
facts  are  stated,  but  are  imperfectly  set 
forth,  the  particular  defects  may  be  reached 
by  special  demurrer  only.  We  will  examine 
the  complaint  in  the  light  of  these  liberal 
rules. 

[1]  It  wlU  be  noted  that  according  to  the 
complaint  the  payment  of  $2,700  was  made 
by  plaintiff  "In  fnU  setUement  of  his  lia- 
bility as  a  stockholder  of  said  Andrew  Smith 
Company."  While  this  recital  might  have 
fallen  before  a  special  demurrer,  as  against 
a  goieral  demurrer  it  is  a  sufficient  allega- 
tion tbat  plaintiff  was  liable  as  a  stockhold- 
er, with  all  that  such  a  statement  Implies. 

[2,1]  It  is  settled  In  California  that  a 
stockholder's  liability  accrues  immediately 
upon  a  debt  being  contracted  by  the  corpo- 
ntl<m.    A  creditor,  therefore,  need  not  re- 
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sort  to  the  assets  of  the  corporation  before 
proceeding  against  the  stockholder.  Hunt  v. 
Ward,  00  Cal.  613,  34  Paa  336,  37  Am.  St 
Rep.  87.  The  Indemnitor  here  held  the  In- 
demnitee free  and  harmless  not  from  4am- 
aget  but  from  WbiUty  or  iehU  of  the  corpo- 
ration for  which  he  might  be  obligated  as  a 
stockholder.  Aa  the  Indemnity  was  against 
liability,  the  right  of  recovery  on  the  con- 
tract arose  as  soon  aa  the  liability  was  in- 
curred. In  Showers  v.  Wadsworth,  81  Cal. 
272,  22  Pac.  663,  an  action  on  a  bond  given 
to  indemnify  a  sheriff  against  loss  and  lia- 
bility which  might  be  Incurred  by  him  in 
delivering  certain  property  to  the  indemni- 
fler,  this  court  said:  "The  indemnity  was 
against  liabiMy,  and  hence  there  was  a  right 
of  recovery  upon  the  contract  as  soon  as  the 
liability  was  incurred." 

[4]  This  seems  to  be  a  complete  answer 
to  nearly  all  of  the  arguments  of  the  defend- 
ant It  is  true  that  as  appellant  contends, 
the  Indemnitor  did  not  agree  to  pay  any 
debt  or  liability  of  the  Smith  Company,  but 
he  did  agree  to  pay  any  such  debt  or  liabili- 
ty for  which  plaintiff  might  be  bound  as  a 
stockholder  of  that  corporation.  It  is  true 
also  that  if  the  corporation  had  paid  any 
given  debt  plaintiff  would  have  been  reliev- 
ed of  any  obligation  to  settle  it,  but  the  in- 
demnity was  not  for  damages  growing  out  of 
a  suit  by  a  creditor  of  the  Smith  Company 
against  the  plaintiff  on  his  stockholder's  lia- 
bility ;  it  was  upon  the  liability  Itself,  and  if 
he  chose  to  pay  the  claim  without  suit  he 
might  do  so  or  he  even  might  sue  before  pay- 
ment Section  2778,  subd.  1,  Civ.  Code.  Of 
course  in  either  case  he  would  be  under  the 
necessity  of  proving  that  he  was  liable  for 
the  amount  alleged,  because  of  his  position 
as  a  stockholder. 

[B,  I]  The  answer  to  appellant's  contention 
tbat  the  complaint  is  defective  in  not  al- 
leging that  the  note  sued  upon  was  due  is 
that  the  pleading  does  not  declare  upon  the 
note  but  upon  an  indebtedness  evidenced  by 
the  note.  The  stockholder's  liability  depends 
not  upon  the  time  when  the  debt  was  enforce- 
able against  the  corporation  by  the  holder  of 
the  note,  but  upon  the  time  when  the  indebt- 
edness was  incurred.  Hunt  v.  Ward,  supra ; 
Bank  of  San  Luis  Obispo  v.  Padflc  Coast  S. 
S.  Co.,  103  Cal.  695,  37  Pac.  499.  It  was  not 
necessary  to  allege  that  the  note  mentioned 
was  not  a  three-year  note.  It  was  not  nec- 
essary to  plead  even  that  the  statute  of 
limitations  was  not  available  against  the  in- 
debtedness itself,  because  the  statute  fur- 
nishes a  personal  defense  which  may  be 
waived  by  the  person  entitled  to  use  It  Nei- 
ther was  it  necessary  to  aver  the  face  value 
of  the  note,  because,  as  we  have  seen,  the 
declaration  was  on  the  indebtedness  and  not 
the  note.  For  the  same  season  it  was  not 
necessary  for  the  pleader  to  state  that  the 
note  was  unpaid,  because  the  statement  of 
E^a's  liability  as  a  stockholder  Involved  the 
existence  of  an  nnsatlsfled  indebtedness.    The 
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statement  of  ttiat  IlablUty  of  Eva,  as  a  stock- 
holder, for  the  payment  of  the  corporation's 
debt,  or  his  proportion  thereof,  while  not  a 
model  of  pleading,  was  nevertheleBS  sufficient 
to  carry  the  necessary  implication  that  he 
owned  stock  in  the  corporation  when  the 
particular  indebtedness  involved  was  con- 
tracted by  the  Smith  Company. 

[7]  It  is  the  contention  of  appellant  that, 
as  there  is  no  allegation  of  a  suit  and  an  op- 
portunity on  the  part  of  the  indemnitor  to 
defend,  he  is  entitled  to  regard  the  payment 
made  by  Eva  as  being  merely  voluntary. 
But,  as  we  have  indicated  above^  notice  is 
not  necessary  in  such  a  case  as  this,  and 
much  less  la  it  necessary  that  the  indemnifler 
be  given  an  opportunity  to  defend  any  suit 
While  subdivision  4  of  section  2778  of  the 
Civil  Code  specifies  that  notice  may  be  giv- 
en to  the  person  Indemnifying,  it  does  not 
make  such  notice  compulsory.  The  two  fol- 
lowing subdivisions  of  that  section  merely 
declare  rules  of  evidence  under  which  a  judg- 
ment recovered  against  the  person  indemni- 
fied may  become  prima  facie  or  conclusive 
evidence  of  liability  In  his  action  against  the 
person  indemnifying.  "The  omission  to  give 
notice  to  the  indemnitor  does  not  go  to  the 
right  of  action  against  him  but  simply  chang- 
es the  burden  of  proof  and  imposes  upon  the 
indemnitee  the  necessity  of  again  litigating 
and  establishing  all  of  the  actionable  facts." 
22  Cyc.  of  L.  and  P.,  106. 

[8]  It  follows,  from  the  foregoing  discus- 
sion that  the  indemnitee  was  not  bound  to 
submit  to  a  suit  before  paying  the  amount 
for  which  he  was  liable.  This  matter  is  set- 
tled by  the  provisions  of  our  Code  which  we 
have  cited  above.  Of  course,  if  the  person 
indemnified  pays  any  sum  upon  the  theory 
that  he  is  Uable  as  a  stockholder  to  make 
such  settlement,  he  Is  bound  to  show  In  a 
suit  against  the  indemnitor  that  the  liability 
existed,  and  that  he  was  under  obligation  to 
pay  it  This  is  the  burden  which  he  as- 
sumes, but  he  Is  not  bound  to  await  and  to 
defend  an  action  intended  to  fix  his  liabili- 
ty as  a  stockholder  before  he  may  seek  re- 
lief on  his  rights  existing  under  the  con- 
tract of  indemnity. 

The  Judgment  is  affirmed. 

We  concur:  HEN8HAW,  J.;  I-ORI- 
GAN,  J. 


BANCROFT  et  aL  t.  GOLDBERG,  BOWBN 

&CO.    (S.  F.  6,4S9.) 
(Supreme  Court  of  California.    Nov.  28,  1918. 

Rehearing  Denied  Dec.  27,  1913.) 
Landlobd  and  Tenant  (|  lOl*)— Lkasb— 
CoNSTBuonoN— Liability  of  Pabtibb. 
Where  a  lease  provided  that  if  any  build- 
ing situated  on  the  premises  should  be  torn 
down  "in  pursuance  of  a  municipal  order,  or 
a  law  or  ordinance,  at  any  time  after  two  years" 
from  the  date  of  the  lease,  it  should  terminate. 


and  the  lessee  should  be  relieved  of  his  lia- 
bilities thereunder,  the  lessee  who  removed  a 
building  in  compliance  with  an  ordinance  adopt- 
ed more  than  two  yean  after  the  making  of 
the  lease,  thereby  terminated  the  lease,  though 
the  removal  might  have  been  deferred  for  a 
few  months  without  subjecting  the  lessee  to 
the  penalties  prescribed  by  the  ordinance. 

[E!d.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  tl  314,  816;  Dec  Dig.  | 
lOL*] 

In  Bank.  Appeal  from  Superior  Court,  City 
and  County  of  San  Francisco ;  J.  M.  Seawell, 
Judge. 

Action  by  H.  H.  Bancroft  and  others 
against  Goldberg,  Bowen  &  Co.  S^m  a 
judgment  for  plaintiffs,  defendant  appeala 
Reversed,  with  directions. 

Goodfellow,  Eells  &  Orrlck,  of  San  Fran- 
cisco, for  appellant  Philip  Bancroft,  of  San 
Francisco,  and  H.  W.  Ballantine,  of  Los 
Angeles,  for  respondents. 


PER  CURIAM.  The  following  statement 
of  facts,  which  is  sustained  by  the  record, 
Is  taken  from  the  opinion  of  the  District 
Court  of  Appeal  for  the.  First  District  in 
this  case,  filed  December  27,  1912: 

This  is  an  appeal  from  a  judgment  against 
defendant  taken  more  than  60  days  after 
the  entry  of  judgment,  which  was  for  the 
principal  sum  of  $750,  and  interest  In  the 
sum  of  $50.30  and  costs.  Plaintiffs  on  the 
30th  day  of  June,  1906,  by  a  written  instru- 
ment of  said  date,  leased  to  defendant,  a  cor- 
poration, certain  premises,  at  a  monthly  rent- 
al of  $750  per  month,  until  the  30th  day  of 
June,  1911.  The  lease  contained  the  fol- 
lowing provision:  "It  is  furthermore  under- 
stood that,  as  the  said  party  of  the  second 
part  has  erected  a  building  upon  said  prem- 
ises at  its  own  expense,  the  said  building 
wUl,  at  the  termination  of  this  lease  be  and 
remain  the  property  of  the  party  of  the  sec- 
ond part  Moreover,  it  is  expressly  stipulat- 
ed, that  should  that  part  of  said  building 
situated  on  the  premises  described  on  page 
one  (1)  of  this  lease,  as  distinguisbed  from 
that  part  of  the  building  situated  on  the  land 
described  on  page  two  (2),  be  destroyed  by 
fire  or  be  torn  down  In  pursuance  of  a  muni- 
cipal order,  or  a  law  or  ordinance,  at  any 
time  after  two  years  from  date,  this  lease 
shall  immediately  terminate,  and  the  party 
of  the  second  part  shall  be  relieved  of  oU 
its  rights  and  liabilities  thereunder."  The 
premises  were  and  are  within  the  fire  limits 
of  the  city  and  county  of  San  Francisco  as 
established  by  an  ordinance  duly  adopted  by 
the  board  of  supervisors  of  said  city  and 
county  of  San  Francisco  at  some  time  prior 
to  the  erection  of  the  building  thereon.  This 
building  was  a  wooden  structure,  and  was 
erected  by  defendant  on  said  premises  be- 
tween the  18th  day  of  April  and  the  30th  day 
of  June,  1906.  The  building  was  also  erected 
in  violation  of  the  provisions  of  a  general 
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building  ordinance  of  tbe  dty  and  connty  of 
San  Francisco,  adopted  on  February  5, 1903. 
This  ordinance,  as  well  as  the  ordinance  fix- 
ing the  fire  Umlta,  prescribes  a  penalty  for 
any  violation  thereot  In  January,  1909,  an 
ordinance.  No.  333,  was  adopted  by  the  said 
board  of  supervisors,  requiring  all  buildings 
erected  prior  thereto  and  subsequent  to  April 
18,  1906,  In  violation  of  and  contrary  to  the 
laws  and  ordinances  of  the  dty  and  connty, 
to  be  demolished  or  removed  on  or  before 
Ma.j  1,  1910.  In  April,  1909,  the  board  of 
public  works  by  order  directed  its  Inspector 
to  serve  notices  for  the  removal  of  buildings 
as  required  by  ordinance  No.  333,  which  was 
done,  and  defendant  was  accordingly,  on  the 
20th  day  of  September,  1909,  served  with 
notice  to  demolish  or  remove  Its  said  building 
on  or  before  May  1,  1910.  In  the  month  of 
November,  1909,  defendant  tore  down  the 
said  bnlldlng,  and  on  the  30th  day  of  Novem- 
ber, 1009,  abandoned  the  premises,  and  has 
paid  no  rent  therefor  since.  The  action  was 
tar  the  rent  for  December,  1909,  and  for 
which  recovery  was  had  as  prayed  for. 

It  should  be  added  that  ordinance  833  re- 
quired the  board  of  public  works  to  serve 
notice  upon  all  owners  and  lessees  of  prop- 
erty affected  by  the  provisions  of  the  ordi- 
nance, and  required  said  board  to  enforce  the 
provisions  of  the  ordinance  and  to  demolish 
or  remove  any  building  or  structure  affected 
by  the  ordinance,  upon  the  failure  of  the 
owner  or  his  agent  to  comply  with  Its  terms, 
at  the  cost  of  tbe  owner,  and  made  it  a  mis- 
demeanor for  any  person,  etc.,  to  tall  to  com- 
ply with  the  provisions  of  tbe  ordinance. 
The  ordinance  was  made  to  take  effect  im- 
mediately. 

It  is  claimed  by  defendant  that  the  lease 
was  terminated  according  to  its  terms  upon 
the  destruction  of  the  building  in  November, 
1909.  We  are  of  the  opinion  that  this  claim 
must  be  held  to  be  well  based.  The  build- 
Inj?  was  torn  down  more  than  two  years 
after  the  date  of  the  lease,  and,  under  the 
terms  of  the  lease,  the  only  question  in  this 
connection  is  whether  it  was  torn  down 
"in  pursuance  of  a  municipal  order,  or  a  law 
or  ordinance,"  within  the  meaning  of  those 
words  as  used  in  the  lease.  The  building 
was  torn  down  by  its  owner,  the  lessee,  in 
CMupUance  with  the  provisions  of  an  ordi- 
nance adopted  more  than  two  years  after  the 
execution  of  the  lease,  requiring  all  build- 
ings erected  subsequent  to  April  18,  1906,  in 
violation  of  the  existing  laws  of  the  dty 
and  county,  to  be  demolished  or  removed  on 
or  before  a  certain  date.  This  ordinance 
made  it  the  duty  of  the  owner  of  any  bnlld- 
lng so  erected  to  demolish  or  remove  the 
same,  and  such  owner  was  required  to  re- 
move tbe  same  "on  or  before"  a  prescribed 
date^  and  was  made  subject  to  a  penalty  of 


fine  and  Imprisonment  in  the  event  of  his 
failure  to  so  demolish  or  remove  It  The 
ordinance  was  a  declaration  of  the  policy  of 
the  board  of  supervisors  that  all  temporary 
wooden  buildings  erected  In  violation  of  law 
within  the  fire  limits  after  the  great  confla- 
gration of  Aptll  18,  1906,  to  answer  the  im- 
mediate necessities  of  the  people  of  the  dty, 
should  be  demolished  or  removed  as  speedily 
as  was  practicable,  the  date  of  May  1,  1910, 
being  fixed  as  the  limit  within  which  such 
tearing  down  or  removal  must  in  any  event 
be  completed  by  the  owner.  It  was  a  decla- 
ration to  the  effect  that  all  such  buildings 
so  ereded  In  violation  of  law  were  a  menace 
to  tbe  safety  of  the  dty,  no  longer  finding 
any  possible  warrant  in  the  necessities  of  tbe 
people,  and  that  they  constttnted  public  nui- 
sances whldi  should  be  abated  as  soon  as 
was  reasonably  possible,  in  any  event  by  May 
1,  1910.  Being  officially  notified  of  the  ac- 
tion of  the  board  of  supervisors  In  this  be- 
half, and  served  with  notice  to  comply  with 
the  terms  of  the  ordinance,  the  defendant 
demolished  the  building,  as  it  was  required 
to  do.  We  do  not  see  how  it  can  be  held 
otherwise  than  that  this  action  on  its  part 
was  "in  pursuance  of  a  munldpal  order,  or 
a  law  or  ordinance."  That  such  action  might 
have  been  deferred  for  a  few  months  without 
subjecting  defendant  to  tbe  penalties  pre- 
scribed by  the  ordinance  of  January,  1909, 
does  not  make  it  any  the  less  action  "in 
pursuance  oT'  such  ordinance.  As  suggested 
in  appellant's  brief,  the  tearing  down  of  the 
building  at  any  time  after  the  adoption  of  tbe 
ordinance  of  January,  1909,  "would  be  in 
compliance  with  both  the  letter  and  tbe  spirit 
of  the  ordinance,  and  in  furtherance  of  public 
and  private  duty."  Taking  the  language  of 
the  lease  literally,  there  would  appear  to  be 
no  question  that  the  tearing  down  of  the 
building  was  in  pursuance  of  the  ordinance  of 
January,  1909,  and  that  it  terminated  the 
lease.  Under  the  drcumstances  there  is  noth- 
ing unreasonable  In  this  construction,  and  to 
give  the  language  a  different  construction 
would  require  the  interpolation  In  the  lease 
of  words  not  written  in  the  lease.  The  case 
of  Levin  V.  Pabst  Brewing  Co.,  131  Pac.  118, 
is  somewhat  in  point,  and  supports  our  con- 
dusion  herdn. 

In  view  of  our  conclusion  upon  the  point 
discussed,  it  is  unnecessary  to  notice  the 
other  contention  in  support  of  tbe  dalm 
that  a  reversal  should  be  had. 

Upon  the  findings  judgment  should  have 
gone  for  defendant 

The  judgment  Is  reversed,  and  the  trial 
court  is  directed  to  enter  judgment  in  favor 
of  defendant  upon  the  findings  already  made. 

BBATTX,  a  J.,  does  not  partidpate  In 
the  forgoing. 
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SIMMONS  T.  SIMMONS.     (L.  A.  8,215.) 
(Supreme  Court  of  California.     Dec  3,  1913.) 

1.  Trial  (8  396*)— Findings— Confobmitt  to 
Issues— SuFFiciBNCY. 

Findings  on  issues  not  made  by  the  plead- 
ings will  not  support  a  judgment 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  935-938 ;   Dec.  Dig.  S  396.*] 

2.  Tbial  (§  396*)- Findings— Appucabiutt 
TO  Issues. 

In  an  action  between  a  husband  and  wife, 
the  complaint  counted  on  an  agreement  where- 
by the  husband  was  to  furnish  money  for  the 
improvement  of  the  wife's  property,  and,  in 
return,  was  to  become  entitled  to  an  interest 
therein.  The  answer  denied  the  agreement 
and  alleged  that  the  moneys  furnished  had 
been  gifts.  Held,  that  the  sole  issue  raised  by 
the  pleadings  was  whether  the  moneys  furnish- 
ed had  been  paid  under  the  agreement  alleged, 
and  hence  findings  that  the  moneys  had  been 
loaned  were  without  the  issues  and  would  not 
support  a  judgment  for  money  loaned. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  935-938;    Dec.  Dig.  |  396.*] 

3.  Judgment  (J  251*)  —  EELiEr— Confobmitt 

TO    I S8USS 

Under  Code  Civ.  Proc.  I  680,  providing 
that  the  court  may  grant  the  plaintiff  any  relief 
consistent  with  the  complaint  and  embraced 
within  the  issues,  the  relief  must  be  consistent 
with  the  case  made  by  the  complaint  and  relief 
entirely  outside  the  issues  cannot  be  granted. 
[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  437;    Dec  Dig.  §  251.*] 

Department  1.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Walter  Bordwell, 
Judge. 

Action  by  Alonzo  G.  Simmon^  against 
Charlotte  Simmons.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Beversed. 

SwafSeld  &  Munbolland,  of  Los  Angeles, 
for  appellant  Geo.  M.  Holton,  of  Los  An- 
geles, and  Newman  Jones,  of  Blrerside,  for 
respondent 

SLOSS,  J.  The  defendant  appeals  from  a 
judgment  whereby  plaintiff  recovered  of  de- 
fendant the  sum  of  $1,000,  with  Interest 
The  evidence  is  brought  up  by  a  bill  of  ex- 
ceptions. 

The  nature  of  the  action  Is  fairly  defined 
in  the  following  statement,  made  by  plaln- 
tUTs  counsel  at  the  opening  of  the  trial: 
"This,"  it  was  said,  "Is  a  suit  brought  by  the 
plaintiff  to  obtain  the  decree  of  this  court 
to  the  effect  that  certain  property  is  com- 
munity property.  The  legal  title  is  In  the 
wife.  The  husband  Is  plaintiff.  He  seeks 
the  decree*  of  this  [the  superior]  court  that 
the  property  is  community  property  by  virtue 
of  an  agreement  between  the  parties  at  the 
time  when  he  put  In  some  $5,000  or  $6,000 
into  the  property." 

The  complaint  alleges  that  the  parties  are 
husband  and  wife,  having  intermarried  in 
April,  1906.  Aj;  the  time  of  the  marriage 
the  defendant  owned,  as  her  separate  proi>- 
erty,  a  lot  of  land  In  the  city  of  Long  Beach. 
The  lot,  with  the  Improvements  thereon,  was 
worth  about  $4,000,  and  was  subject  to  an 


Incumbrance  of  $1,500.  At  the  time  of  the 
marriage,  it  Is  alleged,  the  parties  agreed 
that  plaintiff  would  furnish  to  defendant 
moneys  equal  to  the  value  of  her  said  lot, 
less  the  incumbrance  thereon,  with  which  to 
build  a  dwelling  house  on  said  lot,  and  that 
the  lot,  with  such  house  and  other  improve- 
ments, should  thereafter  be  the  community 
property  of  plaintiff  and  defendant  The 
plaintiff  alleges  that  he  has  performed  the 
agreement  on  his  part,  that  he  furnished  the 
defendant  with  about  $5,600,  with  which  she 
erected  a  dwelUng  house  on  the  lot,  but  that 
the  defendant  repudiates  the  agreement,  de- 
nies that  the  lot  Is  community  property,  and 
claims  that  it,  with  the  improvements,  is  her 
separate  property,  and  that  plaintiff  has  no 
interest  therein.  The  prayer  is  for  judg- 
ment that  the  lot  Is  community  property, 
that  defendant  be  enjoined  from  selling  or 
incumbering  the  same,  and  for  general  relief. 

By  her  answer,  the  defendant  alleges  that 
the  lot,  at  the  time  of  the  marriage,  was 
worth  $6,500,  and  denies  the  making  of  the 
agreement  set  up  In  the  complaint  She  al- 
leges that  after  the  marriage  the  plaintiff 
made  various  gifts  of  money  to  her,  and  that 
she  used  a  portion  of  said  moneys  In  the 
erection  of  a  dwelling  house  on  said  lot,  and 
that  it  was  understood  that  the  house  so 
erected  should  become  a  part  of  the  land,  and 
be  defendant's  separate  estate.  The  answer 
admits  that  defendant  has  used  a  part  of  the 
moneys  given  her  by  plaintiff  in  erecting  a 
house  on  the  lot,  admits  that  she  claims  said 
lot  and  Improvements  as  her  separate  prop- 
erty, and  that  she  denies  that  plaintiff  has 
any  Interest  therein. 

The  court  made  findings  aa  follows:  The 
facts  alleged  in  the  complaint  regarding  the 
marriage,  defendant's  separate  ownership  of 
the  property,  and  its  value  at  the  time  of  the 
marriage  were  found  to  be  true.  The  alle- 
gations that  an  agreement  had  been  made, 
providing  that  money  should  be  furnished 
by  plaintiff,  and  that  the  lot  should  become 
community  property,  was  found  to  be  untrue. 
It  was  found  that  within  two  years  the 
plaintiff  had  loaned  the  defendant  $1,000, 
which,  with  other  moneys,_  she  had  expended 
in  building  a  dwelling  on  the  lot  All  other 
moneys  paid  by  plaintiff  to  defendant  were 
found  to  be  gifts,  and  the  land,  with  its  im- 
provements, and  all  moneys  except  the  said 
$1,000  were  found  to  be  separate  property  of 
the  defendant 

From  these  facts  the  court  drew  the  con- 
clusion of  law  that  the  plaintiff  was  entitled 
to  recover  $1,000  from  the  defendant,  and 
judgment  was  entered  accordingly. 

[1]  The  appellant  makes  the  contention 
that  the  finding  upon  which  the  judgment 
rests,  1.  e.,  that  the  plaintiff  loaned  $1,000 
to  the  defendant.  Is  outside  of  the  Issues  pre- 
sented by  the  pleadings,  and  hence  does  not 
authorize  the  judgment  The  rule  is  well 
settled  in  this  state  that  findings  on  Issues 
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not  made  by  the  pleadings  mnst  be  disre- 
garded, and  cannot  fumlah  support  for  a 
Judgment  Bnmett  t.  Steams.  38  CaL  469; 
Gregory  t.  Nelson,  41  CaL  279;  Morentaont  ▼. 
Barron,  42  CaL  691;  Ortega  t.  Cordero,  88 
CaL  221,  26  Pac.  80;  Reed  t.  Norton,  99 
CaL  617,  34  Pac.  333 ;  Elmore  t.  Elmore,  114 
CaL  516,  46  Pac.  458;  Crescent  Lumber  Co. 
r.  Larson,  135  Paa  502. 

[2]  It  cannot  be  doabted  that  the  Issue 
whether  money  had  been  loaned  by  plaintiff 
to  defendant  was  not  among  those  raised  by 
the  pleadings.  The  complaint  counted  upon 
an  agreement  whereby  plaintiff  was  to  fur- 
nish money  for  the  improvement  of  defend- 
ant's property,  and.  In  return  therefor,  was 
to  become  entitled  to  an  Interest  in  the  prop- 
erty. The  purpose  of  the  action  was,  as 
declared  In  the  Opening  statement,  to  obtain 
a  decree  establishing  that  Interest  The  an- 
swer denied  the  agreement  While  it  ad- 
mitted that  moneys  had  been  furnished.  It 
asserted  that  they  had  been  transferred  as 
gifts,  and  not  under  the  contract  set  up  by 
plaintiff.  The  sole  question  raised  by  these 
pleadings  was,  then,  whether  the  moneys  fur- 
nished by  plaintiff  had  been  paid  by  him 
under  the  agreement  on  which  he  relied,  or 
had  been  given  by  him  to  defendant  If  the 
agreement  had  been  established,  plaintiff 
would  have  been  entitled  to  Judgment  de- 
claring his  Interest  in  the  property  as  claimed 
by  him.  The  conrt  finding  that  there  ha'd 
been  no  agreement  plaintiff  was  not  entitled 
to  relief.  The  defendant's  averment  that 
the  moneys  received  by  her  were  gifts  was  an 
incidental  part  of  her  denial  that  they  had 
been  furnished  to  her  under  the  contract 
which  plaintiff  alleged.  The  finding  that 
plaintiff  had  loaned  defendant  $1,000  was  not 
responsive,  either  to  any  issue  made  by  the 
pleadings  or  to  the  theory  npon  which  the 
case  was  made  and  tried.  The  situation  is 
closely  parallel  to  that  presented  in  Elmore  v. 
Elmore,  supra.  There  an  action  had  been 
bronght  by  the  admlnistratrtz  of  a  deceased 
wife  against  the  husband.  The  complaint  al- 
leged that  the  deceased  had  furnished  money 
to  the  defendant  as  her  agent  and  trustee  to 
purchase  property  for  her;  that  he  bad  made 
purchases,  paying  therefor  in  part  with  the 
money  so  furnished.  The  prayer  was  for  an 
accounting  and  a  conveyance  of  the  property 
acquired  with  the  money  of  deceased.  The 
conrt  fonnd  against  the  allegations  of  agency 
and  trust  but  entered  a  personal  Judgment 
against  the  defendant  for  $6,500,  the  amount 
of  money  received  by  defendant  from  his 
wife;.  The  Judgment  was  reversed,  on  the 
ground  that  it  was  based  upon  a  cause  of 
action  not  set  np  in  the  complaint 

[3]  Respondent  cites  a  number  of  cases 
laying  down  the  mle  that  a  court  of  equity 
will  give  relief  by  way  of  money  damages 
where,  for  any  reason,  the  equitable  relief 
sought  cannot  be  granted.  Bnt  in  every  such 
case  facts  alleged  as  giving  the  plaintiff  a 


right  to  Judicial  redress  were  established, 
and  the  court  merely  held  that  the  Inability 
to  give  a  particular  kind  of  redress  did  not 
prevent  the  giving  of  such  redress  as  was 
proper.  The  relief  was  always  "consistent 
with  the  case  made  by  the  complaint  and  em- 
braced within  the  Issue."  Code  Civ.  Proc. 
I  580.  Here,  however,  as  we  have  seen,  the 
relief  granted  was  Inconsistent  with  the 
complaint,  and  was  entirely  outside  the  Is- 
sues. 
The  Judgment  is  reversed. 

We  concur:  SHAW,  J.;  ANGELLOTTI,  J. 


PARKSIDE  REALTY  CO.  v.  MacDONALD 
et  aL    (S.  F.  6,107.) 

(Supreme  Court  of  California.     Dec.  1,  1918. 
Rehearing  Denied  Dec.  81,  1913.) 

1.  VxNOOB  Ann  PuBCBASKB  (I  82*)— MoDin- 

CATION    OF    COKTBAOT. 

Where  parties  to  a  contract  on  June  9, 
1904,  agreed,  one  to  sell  and  the  other  to  buy 
real  estate^  an  asTeenient  on  July  14th,  signed 
only  by  toe  seller  and  merely  extending  the 
terms  of  the  previons  contract  for  the  benefit 
of  the  seller,  was  not  a  new  contract  but  a 
mere  modification  of  the  terms  of  the  old  one. 
(Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  138,  138;  Dec.  Dig.  I 
82.»] 

2.  Vkndob  ahd    Purchaskb   (|   231*)— Bona 

FiDK  PUBCHABKB — CoNSTBUCTIVE  NoTICB. 

An  instniment  not  entitled  to  record,  al- 
though recorded,  is  not  constructive  notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  48,  65.  487.  613-639; 
Dec.  Dig.  I  231.  ♦) 

3.  Venoob   and    Ptjbchaseb   (|   231*)- Bona 

FlDB   PuBCHASIB— ACTTTAI.   NOTICB. 

The  record  of  an  Instrument  not  entitled 
to  go  npon  record  may  impart  actual  notice  to 
one  who  has  seen  it  of  record. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  43,  66,  487,  513-539; 
Dec.  Dig.  I  231.*] 

4.  Plbadino    (I   376*)— IsauiiS—TiNDKB— Ad- 
mitted Fact. 

Where  the  cross-complaint,  in  an  action  to 
qaiet  title,  averred  that  immediately  upon 
notice  that  the  title  had  been  perfected,  the 
purchaser  tendered  the  balance  of  the  purchase 
price  and  demanded  a  conveyance,  and  the  fact 
of  tender  was  not  denied  bnt  was  admitted  by 
stipulation,  it  was  not  necessary  to  consider 
whether  the  purchaser's  letter  was  sufScient 
as  a  tender. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  1225-1227 ;    Dec  Dig.  i  376.*] 

5.  Vehdob  and  Pubchabeb  (I  170*)— Tendeb 
— Intbbvkniho  Pubchabebs. 

A  purchaser  was  not  bound  to  tender  any 
of  the  purchase  money  to  a  vendor's  grantees, 
although  he  knew  that  the  vendor's  deeds  had 
been  delivered  to  them,  since  there  was  no  priv- 
ity of  contract  between  himself  and  them. 

[Ed,  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  344-848;  Dec  Dig. 
I  170.*] 

6.  VXNDOB     AND     PlTBCHASEB     (i     102*)— CON- 

TBACT— Abandonment. 

The  fact  that  a  vendor,  pending  the  con- 
tract had   transferred  the  land  to  third  par- 
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ties  was  not,  io  and  of  itself,  an  abandonment 
of  the  contract  with  the  pnrcnaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fi  17&-177;  Dec.  Dig. 
i  102.«] 

7.  VXNDOB    AND    PUBOHASKB   (|   170*)— NECES- 
8ITT  or  TCNDKB. 

For  a  purchaser  to  put  the  vendor  in  de- 
fatolt  it  is  necessary  for  him  to  make  a  tender 
of  the  balance  to  the  vendor. 

[Va.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  344-348;    Dec  Dig. 
{  170.»] 
&  Appxai,  and  Erbob  (1 178*)- Nkckssttt  of 

Objection  Bei.ow. 

The  objection  that  a  pnrcliaser'B  offer  to 
perform  was  not  made  with  sufficient  detail 
cannot  be  made  for  the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  1079-1089,  1091-1093, 
1095-1098,  1101-1120;    Dec  Dig.  |  173.»] 

9.  Affeai.   and    Ebbob    (i    173*)— Defknbbb 
BEIX>W— L>AOHE»— Necbssitt. 

While   the  defense  of  laches  need  not  be 

S leaded  and  the  court  may  in  a  proper  case 
eny  relief  on  that  ground  sua  sponte,  yet, 
where  the  trial  courrs  attention  has  not  in 
some  way  been  called  to  that  subject  &n  appel- 
lant may  not  ask  relief  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1079-1089,  lTOl-1093, 
1095-1098,  1101-1120 ;    Dec  Dig.  i  173.*] 

10.  SPEcmo   Pebfobxance  (|   105*)- Rbm- 

EDIES  or  PUBOHASEB— LiACHXS. 

The  parties  to  a  contract  for  the  sale  of 
land  extended  its  terms  to  enable  the  vendor  to 
quiet  title,  and  after  a  decree  quieting  title  was 
entered  December  20,  1904,  on  service  of  sum- 
mons by  publication,  notice  thereof  was  given 
to  the  purchaser  within  30  days,  who,  after 
advice  of  counsel  that  title  was  satisfactory, 
on  March  16,  1906,  tendered  the  balance  of 
the  purchase  price,  and  though  sued  by  the 
vendor  March  W,  1906,  did  not  ask  affirmative 
relief  by  cross-complaint  until  November,  1009. 
Held,  in  view  of  the  purchaser's  record  of  the 
contract  the  vendor's  failure  to  tender  a  deed 
or  to  rescind  the  contract,  and  the  absence  of 
any  prejudice  to  third  parties,  that  the  purchas- 
er was  not  guilty  of  such  laches  as  would  bar  a 
recovery. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f|  325-341;    Dec  Dig.  I 

11.  VENDOB    AND    PUBCHASEB    (|    133*)— VEN- 

dob'8  Title — Satisfaction  or  Pubcrabeb. 
Where  a  vendor  agreed  to  make  his  title 
satisfactory  to  the  purchaser  and  his  attorn^, 
tlie  question  was  not  whether  the  title  was  m 
fact  a  good  or  marketable  title  but  whether  it 
was  acceptable  to  the  purchaser  and  liis  attor- 
ney. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  |  234-237 ;  Dec.  Dig.  | 
133.*] 

12.  JUDGIIXNT  (I  142*)— SXITIRO  ASIDE  JUDO- 

MKNT — Statute. 

Under  the  express  provisions  of  Code  Civ. 
Proc.  f  473,  a  person  served  by  publication  may 
come  m  at  any  time  within  a  year  and  have 
the  judgment  set  asid«  and  defend. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  f  263 ;   Dec  Dig.  {  142.*] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  J.  Trabucco,  Judge. 

Action  by  the  Parkside  Realty  Company 
against  L.  D.  MacDonald,  with  cross-com- 
plaint by  defendant  MacDonald  against  plain- 


tiff and  against  Catberlne  Black  and  others. 
Judgment  for  MacDonald  on  his  cross-corn- 
plaint,  and  tlie  defendants  thereto  appeaL 

J.  J.  West,  of  San  Frandsoo  (Morrison, 
Dunne  &  Brobedc,  of  San  Francisco,  of  coun- 
sel), for  appellants.  U.  S.  ,Webb  and  W.  H. 
Cobb,  both  of  San  Francisco,  for  respondent. 

MBLVIN,  J.    The  plaintiff  and  aU  of  the 

defendants,  except  the  successful  cross-com- 
plainant L.  D.  MacDonald,  appeal  from  tlie 
Judgment  and  from  an  order  denying  tb^ 
motion  for  a  new  trial. 

In  March,  1906,  the  plaintiff  commenced 
an  action  against  MacDonald  to  quiet  Its  al- 
leged title  to  33  lots  in  Outside  I/and  Block 
1158,  situated  In  the  city  and  county  of  San 
Francisco.  Defendant  MacDonald  demurred^ 
and,  the  records  of  the  case  having  been  de- 
stroyed by  fire,  an  amended  complaint  was 
filed,  pursuant  to  stipulation  of  the  parties, 
on  the  last  day  of  October,  1906.  To  this 
complaint  MacDonald  filed  an  answer  and 
later  a  cross-complaint,  wherein  he  made 
the  plaintiff  and  all  of  the  other  appellants 
now  appearing  here  defendants.  In  his  cross- 
complaint  he  alleged  that  be  bad  purcliased 
the  33  lots  from  E.  J.  Lynch  under  a  contract 
of  sale;  that  be  had  offered  to  carry  out  the 
said  contract  but  had  been  prevented  from 
doing  so  by  Lynch;  that  he  was  and  always 
had  been  ready,  able,  and  wiUlng,  since  the 
balance  of  the  purcliase  price  under  the  con- 
tract had  been  due,  to  Pay  the  same  and 
receive  a  conveyance  of  the  property;  and 
that  the  plaintiff,  Parkside  Realty  Company, 
and  all  of  the  other  defendants  to  his  cross- 
complaint  had  taken  their  deeds  to  the  prop- 
erty with  full  knowledge  of  and  subject  to 
his  rights.  All  of  the  interested  parties  an- 
swered the  cross-complaint,  and  upon  the 
issues  joined  a  trial  was  had  with  the  result 
that  the  court  found  the  said  MacDonald  to 
l>e  the  owner  of  said  property,  entitled,  upon 
depositing  with  the  clerk  of  the  court  the 
balance  due  under  the  contract,  to  a  convey- 
ance thereof  from  all  of  the  appellants. 

The  original  contract  between  MacDonald 
and  Lynch  was  made  June  9,  1904.  By  it 
MacDonald  bought  from  Lynch  the  property 
in  question  for  $2,600,  paying  $100  at  the 
time  and  agreeing  to  pay  the  balance  on  or 
t>efore  July  9,  1904,  should  the  title  prove 
satisfactory.  BlacDonald  was  to  have  30 
days  for  tlie  examination  of  the  tttle^  and 
in  case  it  should  prove  unsatisfactory  Lynch 
was  to  have  30  days  to  clear  it  Time  was  of 
the  essence  of  the  contract,  and  the  $100 
paid  thereon  was  to  be  forfeited  ia  case  of 
default  in  payment  of  the  balance  due  after 
the  title  should  be  perfected.  Within  the  30 
days  allowed  under  the  aontract,  MacDonald 
found  the  title  to  be  defective.  Lyndi,  realiz- 
ing that  it  would  be  impossible  to  overcome 
the  objection  to  the  title  wlQiln  30  days. 
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entered  Into  another  agreement,  before  tbe 
tennlnatlon  of  tbe  original  oontract  In 
pursuance  of  this  agieemait  MacDonald  paid 
to  Lynch  the  further  mun  of  $600  on  account 
of  the  pnrchaae  price,  and  upon  the  perfec- 
tion of  the  record  title  to  said  property  and 
notice  thereof  to  blm  be  was  to  pay  tbe 
balance  of  $2,000.  I^nch  agreed  to  perfect 
the  title  within  a  reasonable  time,  say  00 
days,  and  to  make  the  title  satisfactory  to 
MacDonald  and  his  attorneys,  Messrs.  Joi'- 
dan.  Treat  &  Brann,  and  to  convey  the  prop- 
erty unincumbered  upon  payment  of  the  bal- 
ance of  $2,000. 

By  the  writing  of  July  14,  1904,  the  obU- 
gatlon  of  I^ncb  to  conTey  was  to  terminate 
if  MacDonald  should  fall  to  make  the  final 
payment.  Time  was  not  made  of  the  essence 
of  the  iBittes  agreement,  and  there  was  no 
proTision  therein  tor  the  forfeiture  of  the 
part  payments  in  case  of  default  by  the  pur- 
chaser. Iiynch  employed  MacDonald's  attor- 
neys, Messrs.  Jordan,  Treat  &  Brann,  who 
brought  suit  against  several  persons  for 
the  purpose  of  correcting  the  defect  in  the 
titl&  The  summons  was  served  upon  one  of 
the  defendants,  Bodman,  by  publication. 
Judgment  was  mtered  on  December  2u,  1904. 
Lynch  notified  MacDonald  of  the  successful 
outcome  of  the  suit  and  demanded  the  bal- 
ance of  the  purchase  money,  but  the  title  was 
not  then  perfected  bo  the  satisfaction  either 
of  MacDonald  or  of  his  attorneys;  tbe  latter 
advising  him  that  no  perfect  title  would 
exist  until  one  year  from  the  entry  of  the 
jagdment  MacDonald  refused  to  pay,  but 
the  oonrt  found  that  his  refusal  did  not 
cancel  the  contract  of  8al&  The  rest  of  the 
transaction  may  be  described  by  quoting 
certain  flndlngs  of  the  court:  "That  on  the 
15th  day  of  March,  1906,  said  L,  D.  Mac- 
Donald was  notified  .by  Jordan,  Treat  A 
Brann,  the  attorneys  for  B.  J.  Lynch  in  the 
suit  to  quiet  title  above  referred  to,  that 
the  judgment  rendered  therein  had  become 
final  and  conclusive,  and  that  the  title  to  said 
IKt>perty  was  satisfactory  to  them,  and  that 
it  would  then  be  safe  for  him  to  pay  the 
balance  of  the  purchase  price  of  said  prop- 
erty. That  this  was  tbe  first  and  only  notice 
given  to  Ma<d)onald  of  the  perfection  of  said 
title,  after  the  Judgment  to  quiet  title  became 
final,  and  the  first  and  only  notice  that  the 
title  was  satisfactory  to  Jordan,  Treat  & 
Brann.  That  immediately  after  receiving 
BUGfa  notice,  to  wit,  on  March  16,  1906,  said 
U  D.  MacDonald  tendered  to  said  B.  J. 
I^nch  the  balance  of  the  purchase  price  of 
said  property,  to  wit,  $2,000,  and  demanded 
of  said  Lynch  a  conveyance  to  himself  of  said 
proi)erty,  but  said  LTUcb  refused  to  accept 
the  balance  of  said  purdiase  price,  and  re- 
fused, and  stlU  refuses,  to  carry  out  his 
said  contract  with  said  MacDonald,  and  re- 
fused, and  stlU  refuses,  to  convey  said  prop- 
erty to  said  MacDonald,  and  such  conveyance 
has  not  been  mada"  The  court  further 
found  that  on  June  16^  180S,  the  contract  of 


June  9,  1004,  and  the  agreemoit  of  July  14, 
1904,  were  acknowledged  by  MacDonald  and 
recorded.  The  court  also  found  that  B.  J. 
I^nch  never  tendered  a  deed  of  the  property 
to  said  Ll  D.  MacDonald  or  notified  him  of 
tlie  cancellation  of  his  contract 

The  various  conveyances  by  .which  the 
other  appellants  acquired  their  alleged  inter- 
ests were  made  after  June,  1905,  and  it  is 
found  that  all  of  these  grantees  had  knowl- 
edge of  MacDonald's  contract  before  pur- 
chasing. 

The  case  of  Qolllschon  v.  Ma<3>onald  was 
tried  with  this  one,  and  the  same  Judgment 
was  made  applicable  to  both  causes. 

[1]  Appellants  contend  that  the  contract 
of  June  9,  1904,  was  rescinded  by  that  of 
July  14th,  and  that,  as  the  latter,  signed  only 
by  Lynch,  was  not  entitled  to  be  recorded, 
there  was  no  notice  to  the  subsequent  pur- 
diasers.  But  the  agreement  of  July  14tfa 
was  not  a  novation.  By  the  contract  of  June 
9th  Lynch  agreed  to  sell  and  MacDonald  to 
bay.  In  the  later  agreement  there  was  no 
contract  of  purchase  and  sale  but  merely  a 
modification  of  the  terms.  Furthermore, 
these  terms  were  modified  by  Lynch  alone 
for  his  own  benefit  In  such  cases  the  ques- 
tion of  novation  Is  always  one  of  intention. 
The  rule  is  well  expressed  to  29  Cyc.  1134, 
as  follows:  "The  question  Is  always  one  of 
Intention,  and  a  mere  change  in  the  amount 
of  the  debt,  the  terms  and  mode  of  payment, 
the  rate  of  Interest,  or  the  nature  of  the 
securities  does  not  c^ect  a  novation,  unless 
the  intention  of  the  parties  to  novate  the 
obligation  is  clearly  shown."  The  agreement 
with  reference  to  the  extension  of  time  was 
not  a  novation  or  a  new  contract  Oakland 
Paving  Co.  V.  Barstow,  79  CaL  47,  21  Pac. 
544.  The  oontract  of  June  9th  was  acknowl- 
edged by  MacDonald,  and  the  agreement  of 
July  14th  was  not  acknowledged  at  all.  It 
does  not  clearly  appear  whether  or  not  Lynch 
acknowledged  tbe  first  writing.  Much  learn- 
ing Is  expended  by  counsel  in  an  effort  to 
determine  whether  or  not  the  vendee  had  a 
right  to  record  these  writings.  The  fact  re- 
mains that  they  were  attached  together 
physically  and  were  recorded.  The  stipula- 
tion of  facts  contains  the  following  state- 
ment: "The  plaintiff  and  the  defendants  in 
said  action,  other  than  L.  D.  MacDonald, 
prior  to  purchasing  their  respective  Interests 
in  the  property  described  in  the  pleadings 
therein,  searched  the  records  in  the  recorder's 
office  of  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  and  there  found 
and  read  the  contracts  between  L,  D.  Mac- 
Donald and  E.  J.  Lynch,  dated  respectively 
June  9, 1904,  and  July  14,  1904,  and  recorded 
June  16,  1905,  in  liber  50  of  covenants,  at 
page  314.  That  other  than  above  said  par- 
ties had  no  additional  notice  of  said  contracts 
except  the  constructlre  notice  from  the  re- 
cordatton  of  said  contracts." 

IZ,  I]  Under  the  drcumstances  it  makes  no 
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difference  whether  the  writings  were  In  a 
technical  sense  such  as  might  properly  be 
recorded.  The  reading  of  the  Instruments 
was  actual  notice  to  the  Intending  pur- 
chasers, whether  the  documents  were  law- 
fully of  record  or  not  The  Supreme  Court 
«f  Indiana  has  correctly  dealt  with  a  similar 
problem  as  foUows:  "We  agree  with  ap- 
pellee's counsel  that  an  Instrument,  not  en- 
titled to  go  upon  record,  Is  not  constructive 
notice,  althnugh  recorded.  Beeves  v.  Hayea, 
95  Ind.  621,  page  531;  Watklns  v.  Brunt,  53 
Ind.  208;  Taylor  v.  City  of  Fort  Wayne,  47 
Ind.  274;  Kennedy  v.  Shaw,  38  Ind.  474; 
Lockwood  v.  Slevln,  26  Ind.  124;  Demlng  y. 
State  ez  rel.,  23  Ind.  416;  Beed  v.  Coale^  4 
Ind.  283.  But  we  do  not  agree  that  such  an 
Instrument  may  not  Impart  actual  notice  to 
one  who  has  seen  It  of  record,  for  the  law  Is 
that.  If  the  purchaser  does  actually  see  the 
Instrument  of  record,  It  constitutes  notice. 
Muslck  V.  Barney,  49  Mo.  458;  Hastings  v. 
OuUer,  24  N.  H.  481;  GUbert  v.  Jess,  31  Wis. 
110;  Musgrove  v.  Bonser,  6  Or.  313,  20  Am. 
Bep.  737.  It  Is  difficult  to  imagine  any 
reason  why  this  should  not  be  the  law,  since 
It.  is  Immaterial  where  the  purchaser  sees 
the  Instrument,  whether  on  the  record  or 
elsewhere."  Walter  v.  Hartwlg  et  aL,  106 
Ind.  123;  128,  6  N.  E.  6,  7. 

The  next  contention  of  appellants  is  that 
the  purported  tender  made  by  MacDonald 
was  not  sufficient  AU  of  the  evidence  on 
the  subject  is  contained  in  the  followlDg 
stipulation:  "Said  MacDonald  tendered  said 
$2,000  by  letter  received  by  said  Lynch  in 
regular  course  of  mail,  and  said  letter  is  in 
words  and  figures  following:  'March  15,  1906. 
To  S.  M.  Snyder  and  Edward  J.  Lynch: 
The  undersigned  hereby  tenders  and  offers 
to  pay  you  $2,000  on  account  of  purchase 
of  33  lots  In  block  1158  outside  lands  in  the 
city  and  county  of  San  Francisco,  state  of 
Oalifornla,  as  per  contract  of  purchase  dat- 
ed June  9,  1904,  and  July  14,  1904.  The  un- 
dersigned hereby  demands  a  deed  to  said 
property.     Yours,  etc.,  L.  D.  MacDonald.' " 

Appellants  cited  with  much  emphasis  the 
case  of  Doak  v.  Bruson,  152  Cal.  21,  91  Pac. 
1001,  as  authority  for  their  belief  that  no 
sufficient  tender  is  shown.  Perhaps  if  there 
had  been  merely  an  allegation  of  a  tender 
and  a  denial  thereof,  a  showing  of  the  send- 
ing of  the  letter  and  its  receipt  would  not 
amount  to  sufficient  proof  of  such  tender. 

[4]  But  in  MacDonald's  answer  to  plaln- 
tltTs  complaint  and  in  his  cross-complaint  he 
avers  that,  immediately  upon  notice  from 
Jordan,  Treat  &  Brann  that  the  title  was 
perfected,  he  tendered  to  Lynch  the  balance 
of  the  purchase  price  and  demanded  a  con- 
veyance. Appellants  in  their  answer  aver 
that  '^o  such  offer  or  demand  was  made  by 
said  MacDonald  until  about  the  15th  day  of 
March,  1906."  In  the  stipulation  of  facts 
quoted  above  is  the  statement  that  MacDon- 
ald "tendered"  the  money  by  letter.  The 
fact  of  a  tender  having  not  been  denied  by 


the  pleadings  and  having  been  admitted  by 
stipulation,  the  sufficiency  of  the  letter  in 
and  of  itself  need  not  be  considered. 

[6-7]  There  was  no  compulsion  upon  Mac- 
Donald to  tender  any  of  the  money  to 
Lynch's  grantees,  although  he  knew  that 
deeds  had  been  delivered  to  them.  There 
was  no  privity  of  contract  between  him  and 
them.  The  fact  that  Lynch  had  transferred 
the  land  to  third  parties  was  not  in  and  of 
Itself  an  abandonment  of  the  contract  with 
MacDonald.  Shlvely  v.  Semi-Tropic  Land 
&  Water  Co.,  99  Cal.  261,  33  Pac.  848 ;  Gar- 
berlno  v.  Boberts,  109  Cal.  128,  41  Pac.  857. 
It  was  necessary  for  him  to  make  a  tender 
to  Lynch  in  order  to  put  the  latter  in  de- 
fault 

[S]  Appellants  make  the  objection  that 
the  offer  to  perform  was  not  made  with  suf- 
ficient detail.  There  was  no  demurrer  to 
the  cross-complaint  The  objection  may  not 
be  taken  here  for  the  first  time.  Duff  ▼. 
Fisher,  15  Cal.  381. 

Appellants  Invoke  the  doctrine  of  laches. 
They  call  attention  to  the  following  facts: 
The  decree  quieting  title  was  entered  Decem- 
ber 20,  1904,  and  within  30  days  MacDon- 
ald was  notified  of  that  Judgment  In 
March,  1906,  he  was  told  by  Messrs.  Jordan, 
Treat  &  Brann  that  they  were  satisfied  with 
the  title.  On  March  15,  1906,  he  offered  by 
letter  to  pay  the  balance  of  the  purchase 
price.  He  was  sued  by  Lynch  on  March  29, 
1906,  and  answered  the  amended  complaint 
(filed  in  October  of  that  year)  in  November. 
But  be  did  not  seek  affirmative  relief  by 
cross-complaint  until  November,  1907.  Re- 
spondent makes  two  answers  to  this  conten- 
tion: First,  that  the  question  of  laches,  while 
not  one  which  need  be  raised  by  pleading, 
Is  nevertheless  a  subject  which  may  not  be 
brought  to  the  court's  notice  for  the  first 
time  on  appeal,  and  the  record  does  not  show 
that  the  subject  was  called  to  the  attention 
of  or  considered  by  the  lower  court  (citing 
Larkln  v.  Mullen,  128  Cal.  464,  60  Pac. 
1091);  second,  that  he  was  acting  within 
his  rights  witii  due  diligence  and  was  not 
guilty  of  laches.  Both  positions  are  well 
taken. 

[>]  While  It  is  true  that  the  defense  of 
laches  need  not  be  pleaded  and  that  the  court 
may  in  a  proper  case  deny  relief  sua  sponte 
to  a  seeker  for  relief  in  equity  who  has  been 
guilty  of  laches  (Stevlnsou  v.  San  Joaquin, 
etc.,  Co.,  162  Cal.  143,  121  Paa  398),  it  is 
also  true  that,  where  the  court's  attention 
has  not  been  in  some  manner  drawn  to  the 
subject,  the  appellant  may  not  first  seek  for 
relief  on  appeal. 

[10]  But,  even  if  this  point  be  waived,  we 
do  not  find  that  respondent  was  guilty  of 
laches.  After  the  Judgment  quieting  Lynch's 
title,  MacDonald  relied  upon  the  advice  of 
his  attorneys  to  the  effect  tliat  the  said  Judg- 
ment might  be  assailed  successfully  by 
Bodman  within  one  year.  His  act  of  record- 
ing the  contract  was  an  evidence  that  he 
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Intended  to  aaaeit  bla  rights  to  the  property, 
If  any  he  had.  I^nch  had  not  tendered  him 
a  deed  and  demanded  payment  nor  oflFered 
to  repay  either  of  the  inatallmenta  and  to 
rescind  the  contract  His  anawer  to  the 
complaint  fnlly  sets  forth  Ills  claims  of  in- 
terest and  his  oontlnned  wlUlngness  to  pay 
the  t>alance  of  the  purchase  price  of  the 
property.  The  Us  pendens  was  notice  to 
CTeiybody  that  he  stood  upon  the  terms  of 
his  contract.  There  was  nothing  in  his 
conduct  indicating  an  intent  to  waive  his 
lights.  Nor  does  it  appear  that  Ills  neglect 
sooner  to  become  the  aggressor  and  to  de- 
mand spedflc  performance  caused  any  one 
to  be  prejudiced.  Under  the  drcumstances 
be  was  not  guilty  of  such  laches  as  would 
bar  recorety.  Ex-Mission  L.  &  W.  Oo.  y. 
Flasli,  97  Cal.  632,  32  Pac.  600;  Fnrman  r. 
Cralne,  IS  Gal.  App.  47,  121  Pac.  1007. 

[11]  Appellants  Insist  that  the  Judgment 
against  Rodman  and  others  gave  Lynch  a 
marketable  title  and  that  he  was  bound  to 
accept  it  in  spite  of  the  advice  of  his  attor- 
neys. But  the  court  found  upon  proper  evi- 
dence that  Lynch  agreed  to  make  the  title 
satisfactory  to  MacDonald  and  bis  attor- 
neys, Messrs.  Jordan,  Treat  &  Brann.  There- 
fore the  question  was  not  whether  the  title 
was  In  fact  a  good  or  marketable  one  but 
whether  it  was  acceptable  to  the  respondent 
and  Ills  attorneys.  Allen  t.  Pockwitz,  103 
Gal.  88,  36  Pac.  1039,  42  Am.  St  Rep.  99; 
Church  V.  ShanUln,  96  CaL  627,  80  Pac.  788, 
17  L.  R.  A.  207. 

[12]  We  cannot  say  that  Mr.  Brann's  ad- 
vice to  his  firm's  client  was  without  Justifl- 
catlon.  On  the  contrary,  it  was  that  of  a 
careful  lawyer.  It  was  to  the  effect  that 
a  person  served  by  publication  may  come  in 
at  any  time  within  a  year  and  have  the  Judg- 
ment set  aside.  To  Justify  such  advice  we 
need  only  cite  section  473  of  the  Code  of 
Ovll  Procedure. 

The  Judgment  and  order  are  affirmed. 


We    concur: 
GAN,J. 


HBNSHAW,     J.;      LORI- 


MERCHANTS*  NAT.  BANK  OP  SANTA 
MONICA  V.  BENTEL.    (L.  A.  3192.) 

(Supreme  Court  of  California.     Dec  3,  1913.) 

1.  BlIXS   AND    NOTBS    (|   896*)— LlABIUTT    OF 

Indorsck— Neokssitt  or  Pbkskntuent  ard 

Dbkand. 

Presentment  to  the  maker,  as  well  as  de- 
mand for  payment,  la  essential  to  fix  the  lia- 
bility of  the  indorser  of  a  note. 

[Ed.  Note.— For  other  cases,  see  BUls  and 
Notes,  Cent  Dig.  U  1022-1028;  Dec  Dig.  | 
396.*I 

2.  Bnxs  AND  Notes  (|  404*)— Pbeskntmeiit 
ASD  Dkkand— Time. 

Upon  a  note,  assumed  to  mature,  for  the 
purpose  of  presentment  to  charge  the  indorser, 
after  one  year  from  its  date,  as  provided  by 
Civ.  Code,  |  3136,  a  demand  more  than  fonr 


months  after  iudi  maturity  was  too  late  to 
charge  the  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1081-1099,  1101-1103; 
Dec/big.  I  404.*] 

3.  Bills  and  Notes  (|  267*)— Indobsbkbrt 
BT  Patee— Effect. 

An  indorsement  bv  the  payee  of  a  note  is 
a  contract  in  writing  tne  eifect  of  which  is  con- 
trolled by  the  law,  and  which  cannot  be  changed 
to  a  guaranty  by  the  oral  agreement  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Not^    Cent   Dig.   |f  620.  ^;    Dec  Dig.   | 

4.  Payment  (H   17,   18*)- Taking   Note  — 
Effect. 

Taking  a  note  either  of  the  debtor  or  of 
a  third  person  for  an  existing  debt  is  not  pav- 
ment  unless  it  is  expressly  so  agreed,  and  m 
case  of  failnre  of  payment  the  creditor  may 
ignore  such  note,  and  sue  upon  the  original 
debt 

[Ed.  Note.— For  other  cases,  see  Payment. 
Cent  Dig.  II  70-77,  78-«J;  Dec.  Dig.  H  17. 
18.*] 

5.  Monet  Lent  (|  6*)— Iiiplibo  Cohtbaot— 

SumOIENCT  OF  PutADINO. 

A  complaint  alleging  no  promise  except 
tliat  expressed  in  the  original  note,  given  by 
the  debtor  when  the  money  was  l>orrowed,  and 
not  alleging  indebtedness  in  any  other  manner, 
was  not  sunicient  to  state  a  cause  of  action  on 
the  debtor's  implied  contract. 

[Ed.  Note.— For  other  cases,  see  Money  Lent, 
Cent  Dig.  II  8-10;    Dec  Dig.  |  6.*] 

6.  Likitation  of  Actions  (|  26*)— Note. 

Under  the  express  provision  of  Code  Civ. 
Proc.  I  337,  an  action  on  a  note  is  barred  after 
four  years. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ||  113,  118-131;  Dec. 
Dig.  i  26.*] 

7.  Bills  and  Notes  (|  129*)— LnnrATioN  of 
Actions  (|  48*)— Note— Statote. 

Civ.  Code,  |  3136,  declaring  that  the  ap- 
parent maturi^  of  a  note  payable  at  sight  or 
on  demand  with  interest  shall  be  one  year  after 
date,  or,  if  without  interest,  six  months  after 
date,  extends  the  maturity  of  such  notes  only 
for  the  purpose  of  prescribing  the  time  within 
which  they  ma^  be  presented  m  order  to  fix  the 
liability  of  the  indorser,  and  does  not  extend  the 
time  for  payment,  or  prevent  the  running  of  the 
statute  of  limitations  in  favor  of  the  maker. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  283-292;  Dec  Dig.  f 
129;*  LimitaUon  of  Actions,  Cent  Dig.  |{  259- 
266,  361;  Dec.  Dig.  |  4&*] 

8.  Limitation    of    Actions    (|    127*)  —  New 
Cause  of  Action— Amended  Complaint. 

Where  a  former  complaint  stated  only  a 
canse  of  action  against  defendant  upon  his  in- 
dorsement of  the  note  of  a  third  person,  or 
upon  an  alleged  guaranty  of  payment  by  him, 
an  amended  complaint^  sufficient  only  on  the 
theory  that  it  was  a  snit  upon  defendant's  note 
to  plaintiff,  stated  an  entirely  new  cause  of 
action,  so  that  limitations  ran  until  the  amended 
complaint  was  filed. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  i|  543-647;  Dec.  Dig. 
1127.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  J.  P.  Wood, 
Judge. 

Action  by  the  Merchants'  National  Bank  of 
Santa    Monica    against    George    R.    BenteL 
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Judgment  for  defendant;  and  plaintiff  ap- 
peals.   Affirmed. 

Tanner,  Taft  A  Odell,  of  Los  Angeles,  for 
appellant  H.  O.  Mlllsap,  of  Los  Angeles,  fbr 
respondent. 

SHAW,  J.  The  plaintiff  appeals  from  a 
Judgment  given  against  It  upon  snstainlng  a 
demurrer  to  the  complaint  This  Is  the  second 
appeal  In  the  action. .  Upon  a  former  trial 
Judgment  was  given  for  the  plaintiff,  and 
upon  appeal  by  the  defendant  the  Judg- 
ment was  reversed  and  the  cause  remanded 
for  a  new  trial.  See  Merchants'  Natl.  Bank 
V.  Bentel,  15  Cal.  App.  170,  113  Paa  708.  The 
present  appeal  Is  from  a  Judgment  given 
after  the  cause  was  remanded. 

The  grounds  of  demurrer  assigned  were 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  that  the 
action  was  barred  by  section  337  of  the 
Code  of  Civil  Procedure,  and  that  the  com- 
plaint was  uncertain  and  ambiguous  in  cer- 
tain spedfled  particulars. 

The  facts  alleged  are  as  follows:  (1)  On 
August  23,  1906,  the  defendant  borrowed  of 
plaintiff  $6,000,  and  gave  to  plaintiff  his 
promissory  note  of  that  date,  thereby  prom- 
ising to  pay  said  sum  to  plaintiff  one  day 
after  said  date.  (2)  "The  defendant  remain- 
ed indebted  to  plaintiff  according  to  the 
terms"  of  said  note  nntll  January  24,  1907. 
He  then  paid  the  plaintiff  $1,000  and  the 
interest  on  said  note,  leaving  due  thereon  a 
balance  of  $4,000.  At  the  same  time  he  sub- 
stituted for  said  note  and  delivered  to  plain- 
tiff Instead  thereof  a  promissory  note  of  one 
W.  H.  Barlow,  payable  to  said  defendant  on 
demand,  with  9  per  cent  interest  per  annum 
at  Barlow  &  Bragdon's  offices,  dated  July  8, 
1906,  for  $8,000,  of  which  $4,000  then  remain- 
ed unpaid.  He  indorsed  this  note  at  the 
time  of  the  delivery  by  a  general  indorse- 
ment merely  writing  his  name  on  the  back 
thereof.  (3)  There  was  at  that  time  no  agree- 
ment or  understanding  that  the  note  of  Bar- 
low should  be  accepted  in  payment  of  the 
said  indebtedness  of  the  defendant  to  plaln- 
titC.  It  was  then  understood  and  agreed 
that  this  said  Indebtedness  should  continue, 
and  that  he  would  pay  the  same  to  plaintiff. 
His  indorsement  was  Intended  by  him  and 
accepted  by  plaintiff  as  and  for  a  guaranty 
to  plaintiff  that  the  Barlow  note  would  be 
paid  in  satisfaction  of  defendant's  debt  to 
plaintiff.  (4)  On  November  27,  1907,  at  the 
office  of  Barlow,  "plaintiff  demanded  of  said 
Barlow  that  he  pay  said  note,  and  thereafter 
on  the  same  day  notified  defendant  that  said 
note  was  not  paid,  and  demanded  tliat  he 
pay  the  same."  (6)  No  part  of  said  sum  of 
$4,000  due  from  defendant  to  plaintiff  has 
been  paid,  except  the  interest  up  to  Septem- 
ber 13,  1907. 

[1]  If  the  complaint  Is  regarded  as  an  at- 
tempt to  set  forth  a  cause  of  action  against 
the  defendant  upon  his  indorsement  of  the 
Barlow  note,  it  falls  to  state  sufficient  facts. 


There  la  nothing  to  Show  that  presentment 
for  payment  was  waived  or  excused.  Such 
presoitment  to  the  maker,  accompanied  with 
a  demand  for  payment  Is  essential  to  fix  the 
liability  of  the  tndorser  of  a  promissory  note 
upon  his  Indorsement  Applegarth  v.  Abbott 
64  CaL  469,  2  Pac.  43;  KeUogg  v.  Pac.  Box 
Factory,  67  CaL  329;  Haber  v.  Brown,  101 
Gal.  461,  86  Paa  1035 ;  Cousins  ▼.  Partridge, 
79  Cal.  229,  21  Pac.  746;  Jones  v.  NichoU, 
82  CaL  32,  22  Pac.  878;  7  Cya  969;  4  Am. 
&  Eng.  Ency.  of  Law,  852;  2  Daniel,  Neg. 
Ins.  I  871;  2  Bandolph  on  Com.  Paper,  | 
758.  The  complaint  avers  that  payment  was 
demanded  of  Barlow,  but  it  lacks  the  allega- 
tion that  the  note  was  presented  to  him  at 
the  time  of  said  demand  or  at  alL  This  Is 
essential  to  make  a  valid  presentment  2 
Randolph,  Com.  Paper,  f  1181. 

[2]  Furthermore,  the  only  demand  alleged 
was  made  more  than  four  months  after  the 
apparent  maturity  of  the  note,  assuming  that 
it  became  matare,  for  the  pnrposes  of  pre- 
sentment to  charge  the  Indorser,  after  the 
expiration  of  one  year  from  its  date,  as  pro- 
vided In  sactlon  8135  of  the  Civil  Code.  This 
was  too  late  to  be  of  any  effect  to  charge 
the  indorser  upon  the  indorsemott  Cousins 
V.  Partridge,  supra;  Jones  v.  Nicholls,<jEiupra; 
Beer  v.  CUfton,  98  CaL  326,  33  Pac.  204,  20 
L.  R.  A.  580,  35  Am.  St  Rep.  172;  WUls  v. 
Booth,  6  Cal.  App.  201,  91  Paa  769. 

[3]  The  allegation  that  the  indorsement 
was  intended  and  accepted  as  a  guaranty 
must  be  disregarded.  An  indorsement  by  th« 
payee  of  a  promissory  note  is  a  contract  in 
writing,  and  its  effect  is  controlled  by  the 
law,  and  cannot  be  changed  by  the  oral 
agreement  of  the  parties.  Goldman  v.  Davis, 
23  CaL  256.  It  foUows  that  the  complaint 
cannot  be  considered  as  a  statement  of  a 
cause  of  action  upon  the  indorsement  or 
upon  the  alleged  guaranty.  Upon  either  the- 
ory It  falls  to  state  sufficient  facts. 

The  appellant  practically  concedes  this 
proposition.  Its  theory  is  that  the  complaint 
states  a  cause  of  action  upon  the  original 
debt  created  by  the  transaction  of  borrowing 
and  lending  on  August  23,  1006.  It  is  argued 
on  its  behalf  that  the  debt  arose  upon  the 
implied  agreement  of  the  borrower  to  repay 
the  money  borrowed,  that  the  giving  of  de- 
fendant's note  for  the  sum  borrowed  did  not 
extinguish  that  debt  but  merely  extended  the 
time  of  payment  thereof  until  the  maturity 
of  that  note,  and  that  the  substitution  there- 
after of  the  Barlow  note  for  his  own  note,  it 
not  being  taken  as  payment  did  not  extin- 
guish the  original  debt  or  his  own  note,  but 
again  extended  the  i>ayment  of  both  to  the 
time  of  the  maturity  of  the  Barlow  note. 
Upon  this  theory,  counsel  say,  the  facts  stat- 
ed show  a  cause  of  action  upon  the  debt  of 
$4,000  due  from  the  defendant  to  plaintiff, 
and  therefore,  that  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action. 
The  authorities  in  this  state  support  this 
proposition.    Hlggins  v.  Wortell,  18  CaL  833; 
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Griffith  T.  Orogan,  12  OaL  822 ;  Welch  y.  Al- 
llngton,  23  Cal.  322;  Brown  t.  Olmsted,  60 
CaL  165 ;  Comptolr  t.  Dreatwcb,  78  CaL  21, 
20  Pac.  28;  Jenne  t.  Bnrger,  120  CaL  446. 
52  Pac.  706;  London  Bank  y.  Parrott,  125 
Cal.  473,  58  Pac.  164,  73  Am.  St  Bep.  64. 

[4]  The  role  is  said  to  be  that  "taking  a 
note  either  of  the  debtor  or  of  a  third  person 
for  a  prior  existing  debt  is  no  payment,  on- 
less  it  be  expressly  agreed  to  take  the  note  as 
payment."  Comptolr  y.  Dreebach,  supra. 
And  the  cases  hold  that  apon  failure  to  pay 
such  note,  the  creditor  may  Ignore  it  and 
sue  upon  the  original  debt.  Higglns  r.  Wor- 
teU,  supra;  Jenne  y.  Burger,  supra.  Upon 
the  authority  of  these  decisions  we  should 
hold  that  the  complaint  is  sufficient  in  this 
respect  and  stetes  facts  sufficient  to  consti- 
tute a  cause  of  action  upon  the  original  note. 

[E]  The  complaint  cannot  be  regarded  as  a 
statement  of  a  cause  of  action  on  the  im- 
plied contract  No  promise  is  alleged  except 
that  expressed  in  the  original  note  given 
when  the  money  was  borrowed,  nor  is  the 
Indebtedness  alleged  in  any  other  manner. 
If  the  complaint  Is  good.  It  is  because  it 
stetes  a  cause  of  action  upon  the  note  of  Au- 
gust 23,  1906,  due  one  day  after  ite  date 

[I]  The  third  amended  complaint  was  filed 
on  October  25,  1911.  If  that  date  is  token  as 
the  beginning  of  the  action,  it  is  barred  by 
the  four  years'  llmltetlon  of  section  337. 
The  theory  of  the  appellant  that  the  substi- 
tution of  the  Barlow  note  extended  the  origi- 
nal time  until  the  maturity  of  that  note,  and 
that  the  latter,  being  payable  on  demand  and 
bearing  interest,  did  not  mature  under  sec- 
tion 3135  of  the  Clyll  Code,  until  July  8, 
1907,  one  year  after  Its  date,  would  not  pre- 
vent this  result,  since  the  third  amended  com- 
plaint was  filed  more  than  four  years  after 
the  expiration  of  that  year. 

[7]  It  may  be  well  to  say,  however,  that 
the  decisions  are  that  section  3135  is  to  be 
takoi  as  extending  the  maturity  of  such  a 
note  only  for  the  purpose  of  prescribing  a 
time  within  which  the  note  may  be  presented 
In  order  to  fix  the  liability  of  the  indorser, 
and  that  it  does  not  extend  the  time  of  pay- 
ment, or  prevent  the  running  of  the  statute 
of  limitations,  so  far  as  an  action  upon  the 
note  itself  against  the  maker  is  concerned. 
Jones  y.  Nlcholls,  supra;  Cousins  v.  Par- 
tridge, supra ;  Machado  v.  Fernandez,  74  Cal. 
362,  16  Pac.  19. 

[t]  An  examination  of  the  records  in  the 
case  show  that  the  former  complaint  stated 
nothing  more  than  a  cause  of  action  against 
Bentel  njwn  his  Indorsement  of  the  Barlow 
note,  or  upon  an  alleged  guaranty  of  pay- 
ment by  him.  No  mention  was  made  therein 
of  the  note  executed  by  him  to  plaintifT,  or 
of  any  other  debt  antecedent  to  or  contem- 
poraneons  with  the  indorsement  and  guaran- 
ty of  the  Barlow  not&  As  we  have  seen,  the 
third  amended  complaint  cannot  be  regarded 
as  stating  a  cause  of  action  upon  that  In- 


dorsement or  npon  that  guaranty.  It  is 
■nffldent  only  npon  the  theory  that  it  is  a 
suit  upon  the  defendant's  note  tu  plaintiff. 
It,  therefore,  states  an  entirely  new  cause  of 
action  different  from  that  embraced  in  the 
former  pleading,  and  the  action  thereon  must 
be  deemed  to  have  been  commenced  on  Octo- 
ber 25,  1911,  the  date  the  last  amended  com- 
plaint was  filed.  Campbell  v.  Campbell,  133 
CaL  33,  65  Paa  134;  Lambert  y.  McKenzle, 
135  CaL  100,  67  Paa  6.  The  period  of  Umlta- 
tion  began  to  run  on  August  24,  1906,  or  at 
the  latest  on  January  24,  1907,  the  day  the 
Barlow  note  was  substituted,  and  it  continu- 
ed to  run  until  October  25,  1911,  a  period  of 
more  than  four  years,  before  the  suit  upon 
the  present  cause  of  action  was  begun.  It  is 
therefore  barred,  and  the  demurrer  was  prop- 
erly sustained. 
The  judgment  is  affirmed. 

We  concur:  SLOSS,  J. ;  ANGBLLOm,  J. 


BORDEN  y.  BORDBN.     (L.  A.  8,217.) 
(Supreme  Court  of  California.     Dec.  3,  1913.) 

1.  DiVOBCK  (f  133*)— Desebtion— Sbpabation 
BT  Mutual  Consent. 

Separation  b^  mutual  consent,  within  Civ. 
Code,  I  90,  providing  that  •eparation  by  con- 
sent with  or  without  the  unaerstanding  that 
one  of  the  parties  will  apply  for  a  divorce  is 
not  desertion,  may  b«  implied  from  circumstanc- 
es disclosing  consent  or  showing  that  the  sep- 
aration was  not  agamst  the  will  of  the  spouse 
suing  for  divorce  on  the  ground  of  desertion. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {{  446-448;    Dec.  Dig.  i  133.*] 

2.  DivoBCB  (I  147*)  —  Desbbtior  —  Question 
OF  Fact. 

The  court,  in  a  suit  for  divorce  on  the 
ground  of  desertion,  must  determine  whether 
there  was  an  absence  of  consent  to  living  apart, 
which  is  essential  to  constitute  desertion  justify- 
ing a  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  489-193;   Dec  Dig.  i  147.*] 

3.  Appeal  and  Erbob  (|  1010*)— Findinos— 
Conclusiveness. 

A  finding  sustained  by  ample  evidence  is 
conclusive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i|  3979-3982,  4024;  Dec. 
Dig.  i  1010.*] 

4.  DivoBCE  (I  37*)— Desebtion— Consent  to 
Separation— Evidence. 

Under  Civ.  Code,  i  101,  providing  that  con- 
sent to  a  separation  is  revocable,  and  if  one 
of  the  parties  in  good  faith  seeks  a  reconcilia- 
tion and  restoration,  but  the  other  refuses,  the 
refusal  is  desertion,  a  wife  suing  for  divorce  on 
ground  of  desertion  must  show,  on  it  appear- 
ing that  the  separation  was  by  mutual  consent 
that  she  in  good  faith  sought  a  reconcilia- 
tion and  restoration,  and  that  the  husband  re- 
fused and  persisted  in  the  refusal  for  the  stat- 
utory period. 

[Ed.  Note.— For  other  cases,  ae«  Divorce, 
Cent  Dig.  Sg  27,  107-134,  136-138;  Dec.  Dig. 
I  37.*] 

5.  DivoBCB  (J  127*)  — Gbounds  — Evidence— 
SumciENCT. 

Where,  in  an  action  by  a  wife  for  divorce 
on  the  ground  of  desertion,  she  testified  that 
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after  the  separation  by  mntaal  consent,  she 
asked  her  husband  to  retnm  to  her,  and  that 
he  refused  to  do  so,  and  the  testimony  of  the 
only  corroborating  witness  was  not  a  suffi- 
cient corroboration  as  required  by  Civ.  Code, 
I  130,  a  finding  that  no  desertion  was  shown 
was  warranted. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  g§  403-407;   Dec.  Dig.  {  127.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frederick  W. 
Houser,  Judge. 

Action  by  Helen  M.  Borden  against  Gail 
Borden.  There  was  a  Judgment  for  defend- 
ant, and,  from  an  order  denying  a  new  ^rial, 
plaintlfC  appeals.    Affirmed. 

ColUer  &  Clark,  of  Log  Angeles,  for  appel- 
lant Chase,  Overton  &  Lyman,  of  Los  Ange- 
les, for  respondent 

ANGELLOm,  J.  This  Is  an  action  for  di- 
vorce on  the  ground  of  desertion.  Judgment 
was  given  decreeing  that  plaintiff  is  not  enti- 
tled to  a  divorce.  We  have  an  appeal  here  by 
plaintiff  from  an  order  denying  her  motion 
for  a  new  trial 

Though  defendant  filed  an  answer  denying 
the  allegation  of  desertion,  he  In  no  way  op- 
posed the  claim  of  plaintiff  to  a  divorce  on 
that  ground  on  the  trial,  and  the  findings  of 
the  Judge  of  the  trial  courf  show  that  be  was 
of  the  opinion  that  there  was  a  sufficient 
showing  of  both  connivance  and  collusion  to 
warrant  him  In  denying  a  divorce.  Civ. 
Code,  U  111.  112,  114.  It  Is  not  necessary  to 
go  Into  the  question  whether  the  learned 
Judge  was  correct  in  this  conclusion,  for  we 
are  satisfied  that  the  order  denying  a  new 
trial  must  be  affirmed  for  another  reason. 

This  action  was  commenced  June  16,  1911. 
The  allegations  as  to  desertion  were  contain- 
ed In  paragraph  2  of  the  complaint  and  were 
"that  during  the  month  of  July,  1909,  and 
without  any  cause  or  provocation  whatsoever, 
•  •  •  the  defendant  willfully  deserted 
and  abandoned  the  plaintiff  herein,  and  for 
more  than  one  year  last  past  has  continued 
to  willfully  and  without  cause  desert  and 
abandon  the  said  plaintiff."  The  trial  court 
found  "that  each  and  all  of  the  allegations 
contained  in  paragraph  2  of  the  complaint 
are  untrne."  If  this  finding  has  sufficient 
support  in  the  record,  it  precludes  a  reversal, 
regardless  of  all  questions  of  connivance  and 
collusion. 

The  parties,  who  have  been  husband  and 
wife  ever  since  December  6,  1893,  separated 
on  July  29,  1909,  and  have  never  lived  to- 
gether since  the  last-named  date.  On  June 
8,  1909,  they  bad  entered  into  a  most  care- 
fully prepared  written  agreement,  to  "operate 
as  and  be  a  complete  adjustment  and  settle- 
ment and  division  of  all  property  rights  of 
the  parties."  By  this  agreement  certain  real 
and  personal  property  of  apparently  consid- 
erable value  was  set  apart  to  plaintiff,  and 
defendant  agreed  to  pay  to  plaintiff  during 
her  life,  or  until,  in  the  event  of  a  divorce, 


she  remarried,  $500  per  montb  for  her  sup- 
port and  maintenance,  and  the  farther  sum 
of  $160  per  month  for  the  support,  mainte- 
nance, and  education  of  their  minor  daughter, 
so  long  ap  such  daughter  elected  to  live  with 
the  mother  and  until  she  became  of  age.  It 
was  expressly  declared  that  the  agreement 
was  not  intended  as  an  agreement  for  sepa- 
ration or  for  divorce,  and  was  to  be  binding 
whether  the  parties  lived  together  or  apart. 
On  July  29,  1909,  defendant  left  the  family 
home,  telling  plaintiff  that  he  thought  it 
would  be  better  that  they  separate  entirely. 
The  evidence  shows  that  the  parties  had  not 
been  living  happily  together  for  many  years 
prior  to  this  separation.  Plaintiff,  in  re- 
sponse to  a  question  by  the  court  as  to  how 
they  came  to  separate  at  that  time,  said  "be- 
cause we  could  not  get  along  together."  She 
at  no  time  claimed  to  have  objected  in  any 
way  to  the  proposed  separation. 

[1]  A  review  of  the  record  satisfies  us  that 
there  is  ample  support  for  a  conclusion  that 
the  separation  In  July,  1909,  was  by  mutual 
consent  of  the  parties.  It  is  not  necessary 
that  such  a  consent  should  be  expressed  in 
writing,  or  even  expressed  in  words.  It  may 
be  implied  from  circumstances  which  tend  to 
show  the  plaintifT's  consent,  or  that  the  sepa- 
ration was  not  against  her  wilL  See  Mc- 
MuUin  V.  McIrfuUln,  140  Cal.  116,  78  Pac.  808. 
"Separation  by  consent,  with  or  without  the 
understanding  that  one  of  the  parties  will  ap- 
ply for  a  divorce,  is  not  desertion"  (section  99, 
Civ.  Code) ;  a  separation,  proper  in  Itself,  be- 
coming desertion  only  when  the  intent  to  de- 
sert is  fixed  during  such  separation  (section 
100,  Civ.  Code). 

[2]  As  said  in  the  case  last  cited,  "It  is  for 
the  court  trying  the  case  to  determine  from 
all  the  facts  and  circumstances  appearing 
in  the  case  whether  or  not  there  was  an  ab- 
sence of  that  consent  to  living  separate  and 
apart  which  la  essential  to  constitute  a  de- 
sertion." 

[3]  We  repeat  that  ample  support  is  to  be 
found  in  the  record  for  the  conclusion  that 
the  separation  in  July,  1909,  was  by  mutual 
consent  of  the  parties.  Accepting  this  as  a 
fact,  as  we  must  in  view  of  the  finding  of  the 
trial  court,  there  was  no  desertion  at  that 
time  (section  99,  Civ.  Code),  and  the  separa- 
tion could  become  desertion  only  by  reason 
of  something  transpiring  thereafter. 

[4]  The  only  thing  capable  of  changing  the 
character  of  the  separation  that  is  suggested 
by  the  evidence  is  a  possible  effort  on  the 
part  of  plaintiff  for  reconciliation  and  resto- 
ration. Section  101,  Civil  Code,  provides  that 
"consent  to  a  separation  is  a  revocable  act 
and  if  one  of  the  parties  afterwards,  in  good 
faith,  seeks  a  reconciliation  and  restoration, 
but  the  other  refuses  it,  such  refusal  is  de- 
sertion." It  may  be  conceded  that  plaintiff 
was  entitled  to  show  such  an  effort  for  recon- 
ciliation and  restoration  notwithstanding  the 
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absence  of  apedflc  allegation  in  tliat  behalf 
to  the  coniplalnt;  tbe  ultimate  tact  of  deser- 
tion b^ng  alleged.  Howard- t.  Howard,  134 
CaL  346,  66  Pac  367.  So  conceding,  however, 
there  conld  be  no  desertion  until  the  seeking 
of  reconciliation  and  restoration,  until  the 
offer  is  made  and  refused  or  not  accepted. 
"So  long  as  the  parties  were  Uving  apart  by 
agreement,  there  was  no  desertion.  When, 
howerer,  a  reconciliation  and  restoration 
were.  In  good  faith,  songht  by  tbe  plaintiff 
and  refused  by  defendant,  such  refusal  be- 
came desertion."  Howard  t.  Howard,  supra. 
The  desertion  does  not  begin  until  such  offer 
and  refusaL  The  section  (section  101,  CIt. 
Code)  says  "such  refusal  Is  desertion."  As 
said  In  Sargent  t.  Sargent,  106  CaL  644,  89 
Pac.  932,  the  only  effect  of  the  section  "is  to 
put  the  recalcitrant  spouse  In  default,  and  to 
give  to  the  other  a  right  which  he  did  not 
hare  under  the  preylously  existing  circum- 
stances; a  right  wliich,_  if  such  refusal  be 
persisted  In  for  the  statutory  period,  will 
ripen  into  a  cause  for  divorce."  It  Is  provid- 
ed by  section  107,  Cavll  Code,  that  wUlful  de- 
sertion must  continue  for  one  year  before  it 
Is  a  gronnd  for  divorce. 

[S]  While  plaintiff  testified  that  in  Decem- 
ber, 1909,  she  aslced  defendant  to  return  to 
her,  and  that  he  then  refused  to  do  so,  there 
is  In  tbe  record  ample  warrant  for  a  conclu- 
sion that  there  was  no  sufficient  corrobora- 
tion of  her  statements  In  that  regard.  She 
fnrther  testified  that  she  again  spoke  to  blm 
about  It  in  July,  1910,  when  he  was  In  Los  An- 
geles. This,  however,  was  less  than  a  year  pri- 
or to  the  commencement  of  this  action,  and  it 
is  unnecessary  to  determine  whether  these 
statements  were  sufficiently  corroborated. 
The  testimony  of  the  only  witness  called  to 
corroborate  plaintiff's  testimony,  viz.,  Louise 
Grljalva,  Is  certainly  not  of  such  a  nature  as 
to  warrant  us  in  holding  that  it  required  the 
trial  Judge  to  conclude  that  it  was  a  sufficient 
corroboration  of  plaintiff's  testimony  as  to 
any  offer  of  reconciliation  and  restoration 
made  as  much  as  a  year  prior  to  the  com- 
mencement of  this  action.  Section  130,  Civil 
Code,  In  terms  provides  that  "no  divorce  can 
be  granted  •  •  •  upon  the  uncorroborat- 
ed statement,  admission  or  testimony  of  the 
parties."  It  thus  appears  that,  regardless  of 
the  question  whether  the  trial  court  was 
bound  to  accept  as  true  the  testimony  of 
plaintiff  and  the  witness  called  by  her  for 
corroboration  purposes,  as  Is  earnestly  urged 
by  learned  counsel  for  plaintiff,  it  cannot  be 
held  that  the  conclusion  of  the  trial  court, 
that  no  desertion  constituting  ground  for  di- 
vorce was  shown,  is  without  sufficient  support 
in  tbe  record.  In  view  of  the  rule  requiring 
corroboration  of  the  plalntifTs  testimony. 
Therefore  we  are  not  warranted  in  disturbing 
tbe  finding,  and,  as  said  before,  that  finding 
precludes  a  reversaL  Nothing  said  herein  is 
to  be  taken  as  an  intimation  that  the  question 


of  the  amount  of  credit  to  be  given  to  the 
witnesses  was  not  solely  one  for  the  trial 
court. 
The  order  denying  a  new  trial  Is  affirmed. 

Weconcui:  SLOSS,  J.;  SHAW,  J. 


LONG  V.  BTAN  et  aL     (L.  A.  3433.) 
(Supreme  Court  of  California.     Dec.  8.  1918.) 

1.  Deeds  (I  6l*)  —  Delivxrt  ow  Death  of 
Gkantob. 

Where  an  owner  of  land  executes  a  deed 
and  delivers  it  in  escrow,  directing  tbe  deposi- 
tary to  hold  it  during  his  lifetime  and  at  his 
death  to  deliver  it  to  the  grantee,  such  delivery 
is  effectual  and  takes  effect  upon  the  death  of 
the  owner,  where  tbe  delivery  in  escrow  was 
made  without  any  condition  by  which  the  owner 
might  regain  control  of  tbe  deed. 

iEd.  Note.— For  other  cases,  see  Deeds,  Cent. 
t.  U  140,  141;    Dec.  Dig.  {  61.*] 

2.  Duns     (f    61*)— Dbuvxbt— EscBOW— Ab- 
SOLTm  Deuvbbt. 

Where  an  owner  of  land  executed  a  deed 
and  delivered  it  in  escrow  under  written  in- 
Btnictiona  requiring  the  depositary  to  bold  tbe 
deed  until  1910,  at  which  time,  if  the  owner 
should  be  living,  to  return  it  to  her,  and,  in 
the  event  of  her  death  during  the  interval,  to 
deliver  It  to  the  grantees,  tbe  owner  retained 
such  control  over  the  instrument  that  the  de- 
livery was  ineffectual  to  pass  tllie,  notwith- 
standing her  death  prior  to  1910. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  g|  140,  141;   Dec.  Dig.  |  61.*] 

Department  1.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Curtis  D.  Wilbur, 
Judge. 

Action  by  Stephen  O.  Long,  administrator, 
against  Mary  N.  Ryan  and  another.  From 
a  Judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendants  appeaL     Affirmed. 

Edwin  A.  Meserve,  of  Los  Angeles  (Shirley 
E.  Meserve  and  J.  D.  Taggart,  both  of  Los 
Angeles,  of  counsel),  for  appellants.  J.  B. 
McLaughlin,  of  Los  Angeles,  for  respondent 

SHAW,  J.  The  defendants  appeal  from 
the  Judgment  and  from  an  order  denying  a 
new  trial. 

The  action  was  brought  to  annul  and  can- 
cel a  deed  purporting  to  have  been  executed 
on  July  22,  1905,  by  the  decedent,  Sarah  M. 
Ryan,  convejrlng  certain  parcels  of  laud  to 
her  two  daughters,  the  defendants  herein. 
On  the  day  of  its  date  the  deed  was  deliver- 
ed In  a  sealed  envelope  by  the  grantor  to  the 
Title  Insurance  &  Trust  Company  as  custo- 
dian, with  directions  for  Its  delivery  upon 
certain  contingencies  to  happen  within  a 
fixed  period.  The  contingencies  did  not 
happen  within  the  time  fixed,  and  there  were 
several  extensions  made  by  her.  Finally,  on 
July  16, 1907,  the  deed  being  in  the  possession 
of  the  custodian,  she  Indorsed  upon  the  en- 
velope instructions  for  delivery  In  substance 
as  follows:  This  deed  you  will  hold  until  July 
22,  1910,  at  which  time.  If  I  be  then  Uvlng, 
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y<m  will  deUrer  the  same  to  me,  bnt  U  I 
should  die  In  the  meantime,  yon  will  there- 
upon Immediately  upon  my  death  deliver  said 
deed  to  my  daughters  Mary  N.  Ryan  and  S. 
Maude  Ryan. 

On  September  26,  190S,  she  died  intestate, 
leaving  surviving  as  her  sole  heirs  the  two 
daughters  aforesaid  and  one  son.  Thereafter 
the  custodian  delivered  the  said  deed  to  the 
daughters,  who  placed  the  same  of  record 
and  now  claim  title  thereunder. 

The  court  found  that  the  grantor  did  not 
at  any  time  intend  to  part  with  her  title 
to  the  property  described  In  said  deed,  or 
with  the  dominion  and  control  over  the  deed, 
during  her  lifetime,  but  intended  to  and  did 
retain  control  over  said  deed  and  the  title  to 
said  property  during  her  lifetime,  and  that 
she  intended  that  the  deed  should  not  be 
delivered,  and  that  no  title  to  the  property 
should  pass  thereunder  until  after  her  death.' 
Upon  this  the  court  concluded  that  the  deed 
never  was  delivered  and  gave  judgment  that 
it  be  canceled. 

[1]  It  has  been  many  times  declared  by 
this  court  that  where  the  owner  of  land 
signs  a  deed  therefor  to  one  person  and  there- 
after delivers  such  deed  to  a  third  person, 
with  directions  to  such  third  person  to  hold 
the  same  during  the  lifetime  of  such  grantor 
and  upon  the  grantor's  death  to  deliver  It 
to  the  grantee.  Intending  at  the  time  of  such 
delivery  to  the  custodian  to  part  forever  with 
all  right  or  power  thereafter  to  repossess, 
retake,  or  control  the  deed,  such  delivery  Is 
effectual  and  valid,  and  upon  the  death  of 
the  grantor  the  estate  goes,  by  virtue  thereof, 
to  the  grantee,  who  may  then  compel  de- 
livery, if  necessary.  Buiy  v.  Young,  98  Cal. 
446,  33  Pac.  338,  85  Am.  St  Rep.  186;  Wlt- 
tenbrock  v.  Cass,  110  CaL  1,  42  Pac.  300; 
Ruiz  V.  Dow,  113  Gal.  494,  4S  Pac.  867 ;  Ken- 
ney  v.  Parks,  125  CaL  150,  57  Paa  772; 
Schnnr  v.  Rodenback,  133  Cal.  88,  66  Pac. 
298;  Howlln  v.  Castro,  136  Cal.  605,  69  Paa 
432;  Canale  y.  Copello,  137  CaL  24,  69  Pac. 
698;  Wilholt  v.  Salmon,  146  CaL  446,  80  Pac. 
705;  Keyes  v.  Meyers,  147  CaL  704,  82  Pac. 
304;  Estate  of  ComeUus,  161  CaL  550,  91 
Pac.  329;  Moore  v.  Trott,  156  Cal.  355,  104 
Pac.  678,  134  Am;  St  Bep.  131;  Husheon  t. 
KeUey,  162  Cal.  660,  124  Pac.  23L 

But  these  decisions  declare  that  It  is  es- 
sential to  the  validity  of  such  delivery  that 
it  shall  be  made  without  any  conditions 
whereby  the  grantor  may  again  obtoln  con- 
trol of  the  deed.  In  Bury  v.  7oung  the  court 
says:  "The  essential  requisite  to  the  validity 
of  a  deed  transferred  under  circumstances  as 
indicated  in  this  case  is  that  when  It  Is 
placed  in  the  hands  of  the  third  party,  It 
has  passed  beyond  the  control  of  the  grantor 
for  all  time."  And  again:  "There  are  well- 
considered  cases  holding  that,  even  though 
the  grantor  deUvera  the  deed  to  the  deposi- 


tary, reserving  the  right  to  recall  It,  yet  if  he 
dies  without  recalling  it,  and  the  deed  is  then 
delivered,  such  delivery  is  complete  and  en- 
tire and  carries  title.  We  are  not  disposed 
to  Indorse  that  doctrine."  In  Wlttenbrock  v. 
Cass,  referring  to  Bury  ▼.  Young,  the  court 
said:  "It  was  further  held  that  the  essential 
requisite  to  the  validity  of  a  deed  transferred 
under  such  circumstances  is  that,  when 
placed  in  the  hands  of  a  third  party,  It  has 
passed  beyond  the  control  of  the  grantor  for 
all  time."  In  Moon  ▼.  Trott  the  court,  re- 
ferring to  the  delivery  to  a  third  person,  says 
that  such  delivery  is  valid,  "provided  always, 
and  this  is  the  essential  condition  of  Uie 
validity  of  such  transfers,  that  the  delivery 
Is  absolute  so  that  the  deed  Is  placed  beyond 
the  power  of  the  grantor  to  recall  It  or  con- 
trol It  In  any  event" 

[2]  The  present  case  cannot  be  distinguish- . 
ed  In  principle  from  Kenney  v.  Parks,  supra. 
There  the  husband  signed  and  acknowledged 
a  deed  purporting  to  convey  land  to  his  wife 
and  delivered  It  to  a  third  person,  with  di- 
rections that,  if  his  wife  should  survive  him, 
the  deed  should  be  delivered  to  her,  but  with 
the  Intent  that,  If  he  survived  his  wife,  the 
deed  was  not  to  pass  the  title  and  was  to  be 
returned  to  him.  This  Intent  was  not  ex- 
pressed in  the  written  directions,  bnt  the 
court  held  that  It  was  necessarily  Implied, 
and,  as  a  consequence,  that  the  husband  did 
not  part  absolutely  and  unconditionally  with 
all  control  over  the  deed,  and  that  It  was  not 
valid.  In  the  present  case  the  intent  that 
the  title  should  not  pass  upon  the  condition 
of  the  survival  of  the  grantor  until  after  July 
22,  1910,  was  expressed  in  the  writing  itself. 
Her  intent,  therefore,  must  have  been  thiit 
upon  that  contingency  there  should  be  no  de- 
livery of  the  deed,  and  that  It  should  be 
Ineffectual  to  pass  title,  but  that  such  title 
was  to  remain  vested  In  the  grantor.  This 
sustains  the  finding  of  the  court  aforesaid 
and  establishes  the  fact  that  there  was  no 
valid  delivery  of  the  deed  within  the  rule 
established  by  the  dted  decisions.  The  con- 
tention that  the  finding  aforesaid  Is  not  sus- 
tained by  the  evidence  is  based  solely  upon 
the  theory  that  It  was  made  upon  an  erro- 
neous construction  of  the  effect  of  the  written 
directions  given  by  the  grantor  to  the  custo- 
dian. We  think  the  court  could  not  have 
construed  them  otherwise  and  that  this  find- 
ing was  correct 

The  appellants  in  their  reply  brief  urge 
that  the  court  erred  In  its  rulings  upon  the 
evidence  during  the  triaL  We  do  not  find  it 
necessary  to  consider  these  i>olnta  The  al- 
leged errors  do  not  at  all  affect  the  facte  up- 
on which  our  conclusion  is  based  and  which 
necessarily  control  the  decision  of  the  case. 

The  Judgment  and  order  are  affirmed. 

W«  ooncui:  AMOBLLOTH,  J;;  SLOSS,  J. 
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TOUSLET  T.  PACIFIC  EL£CTBIG  RT.  CO. 
(L.  A.  3222.) 

(Snpreme  Coart  of  California.    Dee.  8,  IMS.) 
ReheariBK  Denied  Jan.  2,  1914.) 

1.  Raiuk>ads  (I  847*)  —  Irjubiks  at  Csobs- 
uios— Nkoliqknck^-Qdestioh  fob  Jubt. 

In  an  action  aif&iiut  an  interurban  railway 
company  for  injuries  to  a  traveler  in  a  col- 
lision at  a  street  crossing,  evidence  held  to  sus- 
tain a  finding  of  actionable  negligence  in  the 
operation  of  tlie  train. 

[Ed.  Note.— For  other  case*,  see  Railroads, 
Gent.  Dig.  |i  1124-1137;  Dec  Dig.  |  347.*] 

2.  Railboads  (f  350*)  — Injubibs  at  Cbobs- 
mos— NxauoBNCB--QuE8TioN  FOB  Jubt. 

Whether  the  speed  of  an  interurban  train 
at  a  crossing  was  so  excessive  as  to  be  negli- 
gence depeniu  on  the  particular  circumstances, 
and  where  reasonable  men  may  differ  whether 
the  speed  showed  a  want  of  reasonable  care, 
the  question  of  negligence  in  maintaining  the 
speed  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  115^-1192;    Dec  Dig.  |  360.*J 

3.  Appkai.  and  Ebbob  (|  100S*>— Vkbdiot— 
c011ci.usitenb8s. 

A  verdict  sustained  by  evidence  and  ap- 
proved by  the  trial  court  is  conclusive  on  ap- 
peal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  81  3860-3876,  8948-3860; 
Dec  Dig.  f  1005.*] 

4.  NBOUOBNCE    (I  93*}— COKTRIBUTOBT    NBQ- 

uoENCB— Imputed  Keouoence. 

The  negligence  of  an  owner  in  driving  his 
antomoUle  is  not  imputed  to  his  gaest,  having 
no  control  over  its  operation. 

fEVL  Note.— For  other  cases,^  see  Negligence, 
Cent  Dig.  ff  147-160;    Dec  Dig.  i  SS.*] 

6.  Tbiai.  (I  837*) — ^iFBTBUCnoNS— Vbbdiot. 

ThoDgfi  the  Jury  should  follow  the  instruc- 
tiona,  a  verdict  contrary  to  an  erroneous  in- 
struction is  not  against  the  law,  and  will  not 
be  disregarded. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  {  790;   Dec  Dig.  |M7.*] 

6.  RaIUMADB     (i    351*)— iRSTBOCnONB— MlB- 

uadiro  Instbuctions. 

An  instruction,  in  an  action  against  an 
interurban  electric  railroad  company  for  inju- 
ries to  a  traveler  in  an  automobile  in  a  col- 
UsioD  with  a  car  at  a  crossing,  that  if  plaintiff 
was  riding  in  the  machine  owned  and  driven  by 
a  third  person,  and  had  no  control  over  it, 
the  carelessness  of  the  driver,  contributing  to 
the  accident  could  not  be  imputed  to  plaintill, 
but  to  sustain  the  defense  of  contributory  neg- 
ligence, it  must  appear  that  it  was  his  personal 
failure  to  exercise  ordinary  care  that  caused 
his  injuries,  and  that  if  at  tbe  time  of  the  ac- 
cident he  used  ordinary  care,  he  was  not  guilty 
of  contributory  negligence,  when  considered  as 
a  whole,  correctly  submitted  the  issue  of  con- 
tributory negligence  of  plaintiff  personallv,  as 
distinguished  from  that  of  the  driver  of  the 
machine,  and  that  to  defeat  a  recovery,  plain- 
tiff must  have  been  guilty  of  want  of  ordinary 
care  contributing  to  his  injuries,  provided  he 
had  no  control  over  the  driver. 

[E:d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1193-1211,  1218-1216;  Dec  Dig. 
i  351.*] 

7.  Nbouokncb  (I  72*)— Cortbibutobt  Nbq- 
uobrcx— Acts  Oonwitutiwo. 

Tbe  conduct  of  plaintiff,  on  finding  himself 
in  sadden  peril  by  the  negligence  of  defendant 
must  be  Judged  in  view  of  the  circumstances, 
snd,  to  avoid  contributory  negligence,  he  must 


exerdae  the  care  that  an  ordinarily  prudent 
person  would  use  under  similar  circumstances. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.   SI  99,  lOO;    Dec  Dig.   |  72.*] 

8.   TbIAL     (8     191*)— iKBTBUCmONS— iNVADINO 

Pbovircb  of  Jubt. 

An  instruction  in  part  as  to  the  facts,  and 
on  matters  within  the  exclusive  province  of  the 
jury,  is  properly  refused. 

[E^  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  420-431.  436;    Dec  Dig.,  |  191.*] 

Department  1.  Appeal  from  Superior 
Coort,  Loa  Angelea  Ooonty;  N.  P.  Conrey, 
Judge. 

Action  by  D.  Angnata  Tooaley  against  the 
Padflc  Electric  Railway  Company.  From  a 
lodgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

J.  W.  McKlnley,  of  Los  Angeles  (R.  O.  Oort- 
ner,  of  Los  Angeles,  and  W.  W.  Webster,  of 
Pasadena,  of  connsel),  for  appellant  B.  B. 
Drake,  of  Los  Angeles,  for  respondent 

ANGELLOTTI,  J.  Plaintiff  obtained  Judg- 
ment against  defendant  for  12,600,  In  an  ac- 
tion brought  by  her  to  recover  damages  for 
personal  injuries  alleged  to  have  been  re- 
ceived through  the  negligence  of  defendant 
We  have  here  an  appeal  by  defendant  from 
such  Judgment,  and  from  an  order  denying 
Its  motion  for  a  new  trial. 

The  Injuries  suffered  by  plaintiff  were  re- 
ceived In  a  collision  between  an  automobile 
In  which  she  was  riding  as  a  guest  of  Its 
owner  and  a  two<ar  intemrban  train  of  de-  ° 
fendant  running  from  tbe  dty  of  Long  Beach 
to  the  dty  of  Los  Angeles.  The  acddent  oc- 
curred about  2  o'clock  p.  m.  on  Sunday,  May 
7,  1911,  at  the  crossing  of  Hill  street  over 
the  double  tracks  of  defendant  at  tbe  north- 
erly dty  limits  of  Long  Beach.  A  Mr.  Loftus, 
the  owner  of  the  automobile,  was  driving, 
and  seated  with  him  on  the  front  seat  was 
the  grandson  of  plaintiff,  while  Mrs.  Loftus 
and  plaintiff  occupied  the  rear  seat  They 
had  been  proceeding  northward  from  Long 
Beach  to  Los  Angeles  along  American  ave- 
nue, and  on  reaching  Hill  street  it  was 
necessary  to  turn  Into  that  street  .and  go 
over  the  tracks  of  defendant,  which  there 
crossed  Hill  street  On  approaching  the 
crossing,  Loftus  reduced  the  speed  of  his 
machine,  turned  to  make  the  crossing,  and 
at  a  rate  of  speed  from  two  to  four  miles  an 
hour,  ascended  a  slight  grade  of  about  18 
inches  to  the  westerly  track.  According  to 
hia  testimony,  it  was  not  until  he  had  par- 
tially passed  over  that  track  that  he  became 
aware  of  the  approach  of  defendant's  train 
on  tbe  easterly  track.  The  train  was  then 
only  some  260  or  300  feet  away,  coming  at  a 
rate  of  speed  variously  estimated  at  from 
35  to  60  miles  an  hour.  The  evidence  was 
snch  as  to  fully  warrant  the  conclusion  that 
It  was  traveling  at  the  rate  of  as  much  as 
40  miles  an  honr,  or  nearly  60  feet  a  second. 
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According  to  bis  testlmoiiy,  Loftus  put  on 
his  emergency  brake  and  disconnected  bis 
clutch,  but  the  machine  moved  forward  far 
enough  to  be  struck  by  the  train  and  to  be 
thrown  over  30  feet  away. 

[1,2]  It  la  earnestly  contended  by  defend- 
ant that  there  Is  no  foundation  In  the  evi- 
dence for  any  finding  of  negligence  on  Its 
part  Except  where  Its  tracks  crossed 
streets,  defendant  was  operating  Its  train 
over  Its  own  private  right  of  way.  For 
certainly  much  more  than  1,000  feet  from 
Hill  street  southerly  the  tracks  of  defendant 
were  straight  and  on  level  ground.  There 
was  nothing  at  Hill  street  to  Interfere  with 
the  vision  of  any  one  approaching  the  tracks 
on  either  side  for  that  distance  except  the 
trolley  poles  located  in  the  9-foot  space  be- 
tween the  two  tracks,  at  intervals  of  about 
90  feet,  and  a  little  station  buildiiig  about 
8x10  feet  In  size  on  one  side  of  the  west- 
erly track,  about  1,000  feet  away.  The  trol- 
ley poles  averaged  about  12  inches  in  diam- 
eter. There  was  evidence  Indicating  that 
to  one  standing  near  the  westerly  rail  of  the 
westerly  track  at  the  Hill  street  crossing, 
these  poles  presented  a  continuous  obstruc- 
tion to  the  vision  from  a 'point  say  400  or 
500  feet  distant,  so  far  as  the  easterly  track 
was  concerned,  the  poles  so  running  togeth- 
er as  the  distance  from  one  so  standing  near 
the  rail  referred  to  Increased  as  to  present 
to  his  vision  an  impenetrable  wall  from  a 
point  400  or  500  feet  distant  Of  course  the 
further  to  the  west  from  such  rail  that  one 
stood,  the  further  away  would  l>e  the  point 
at  which  the  poles  would  so  run  together 
as  to  completely  obstruct  his  view  of  the 
easterly  track.  There  was  evidence  from 
which  it  might  properly  be  concluded  that 
the  station  or  waiting  room  would,  for  a 
moment,  prevent  one  approaching  the  west- 
erly track  from  seeing  a  car  on  the  easterly 
track  in  its  vicinity.  As  we  have  said,  this 
accident  occurred  on  a  Sunday  afternoon. 
The  crossing  was  one  much  used  by  automo- 
biles going  to  and  from  Long  Beach,  and  nat- 
urally there  was  more  of  this  on  Sunday 
than  on  other  days.  Apparently  there  was 
no  device  at  the  crossing  to  warn  those  ap- 
proaching It  of  the  proximity  of  cars  of 
the  defendant.  There  was  testimony  of  such 
a  nature  as  to  legally  support  a  conclusion 
that  no  whistle  was  sounded  or  bell  rung 
until  the  warning  whistle  was  given  when 
the  approach  of  the  automobile  was  discov- 
ered by  the  motorman  on  the  train,  which 
was  apparently  at  or  after  the  time  that 
Loftus  saw  the  train  and  was  endeavoring  to 
stop  his  machine.  As  we  have  said,  the 
Jury  was  warranted  in  concluding  that  the 
train  was  going  at  the  rate  of  40  miles  an 
hour,  or  about  60  feet  a  second. 

[3]  We  do  not  think  that  It  can  fairly  be 
held,  as  matter  of  law,  that  the  defendant 
was  not  guilty  of  negligence  in  view  of  the 
circumstances  stated.  It  Is  said  that  the 
only  negligence   asserted   is  the  excessive 


speed  of  the  train,  and  that  a  rate  of  speed 
of  S5  or  40  miles  an  hour  for  an  interurban 
train  at  and  near  the  point  where  the  acci- 
dent occurred  Is  not  so  excessive  as  to  con- 
stitute negligence.  As  was  said  in  Bilton 
V.  Southern  Pacific  Ck).,  148  Cal.  443,  447,  83 
Pac.  440,  442:  "There  can  be  no  doubt  that 
the  question  as  to  whether  or  not  a  rate 
of  speed  at  a  crossing  is  so  dangerous  or  ex- 
cessive as  to  constitute  negligence  must  de- 
pend upon  the  particular  circumstances  there 
existing,  and  If  the  circumstances  are  such 
that  reasonable  and  impartial  men  may  well 
differ  as  to  whether  the  speed  maintained  at 
the  particular  place  showed  a  want  of  rea- 
sonable care,  the  question  as  to  whether  the 
railroad  company  was  guilty  of  negligence  in 
maintaining  such  speed  Is  one  for  the  ]ary" 
(citing  authorities).  It  is  true  that  in  the 
Bilton  Case  the  evidence  was  of  such  a 
nature  as  to  show  a  more  dangerous  cross- 
ing than  that  in  the  case  at  bar.  But  we  do 
not  feel  warranted  in  holding  that  the  cir- 
cumstances appearing  In  tills  case  were  not 
such  that  reasonable  and  Impartial  men  might 
not  well  differ  on  the  question  of  defendant's 
negligence.  We  have  here  a  public  street  in 
a  fairly  populated  neighborhood,  the  photo- 
graphs in  evidence  showing  at  least  six 
houses  fronting  on  American  avenue  within 
1,000  feet,  crossing  the  tracks  of  defendant; 
a  crossing  much  used  by  automobiles  and 
other  velilcles,  especially  on  Sundays;  a 
crossing  apparently  without  any  device  to 
warn  those  approaching  it  of  the  proximity 
of  trains  or  cars  of  the  defendant;  a  line 
of  i>oles  12  Inches  in  diameter  at  intervals 
of  90  feet  between  the  two  tracks,  wMch 
necessarily  must  more  or  less  obstruct  the 
vision  of  one  approaching  the  crossing,  so 
far  as  the  track  on  the  other  side  Is  concern- 
ed, from  a  t>oint  a  few  hundred  feet  from 
the  crossing;  a  small  waiting  room  or  sta- 
tion about  1,000  feet  from  the  crossing  wUch 
had  the  effect  of  shutting  out,  for  a  moment 
at  least,  from  the  view  of  one  approaching 
the  crossing  from  the  westerly  side  anything 
on  the  easterly  track  of  defendant  just  below 
such  structure;  the  failure  to  sound  a 
whistle  or  give  other  Indication  of  the  ap- 
proach of  the  train  until  within  200  or  30O 
feet  of  the  crossing.  l%e  evidence  was  such 
as  to  legally  support  a  conclusion  that  all 
these  circumstances  existed.  Assuming  the 
situation  to  have  been  as  described,  as  we 
must  do,  in  view  of  the  verdict,  we  are  clear- 
ly of  the  opinion  that  it  may  not  be  held, 
as  matter  of  law,  that  defendant  was  not 
guilty  of  negligence.  And,  if  this  be  so, 
the  findings  of  the  Jury,  and  the  conclusion  of 
the  learned  trial  Judge  on  motion  for  new 
trial,  so  far  as  this  question  is  concerned,  are 
conclusive  upon  us. 

[4]  It  is  claimed  that  the  driver  of  the 
automobile  and  plaintiff  were  both  guilty  of 
contributory  negligence.  In  response  to  a 
special  Interrogatory  submitted,  the  Jury 
found  that  loftus  used  ordinary   care  at 
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the  time  «f  flie  acddent  No  interrogatory 
was  rabmltted  aa  to  plaintiff,  bnt  the  general 
Terdict  In  her  faror  neceaaailly,  in  view  of 
the  Instmctions  to  the  Jmy,  implies  a  finding 
in  her  ftiTor  on  the  qoeBtion  of  contributory 
negligence.  It  is  unnecessary  here  to  con- 
sider the  question  of  the  correctness  of  the 
finding  aa  to  Loftna.  As  already  stated, 
plalntur  was  slniply  a  guest  of  Mr.  Lioftns 
on  this  ride,  and  he  was  In  no  way  subject 
to  her  control  or  under  her  superrislon  or 
direction  as  to  the  manner  in  yriaidh  the  au- 
tomobile should  be  operated.  Under  such 
circumstances,  any  negligence  of  Mr.  Loftus 
could  not  be  imputed  to  her.  Aa  said  In 
Fujise  T.  liOB  Angeles,  etc.  By.  Oe.,  12  CaL 
App.  207,  211,  107  Pac.  S17,  819:  "In  order 
that  oontributoiy  negligence  shall  prevent 
the  reooT^y  of  damages  for  a  personal  In- 
Jury,  It  most  appear  that  the  negligence  is 
that  of  the  Injured  person,  or  of  some  one 
over  whom  he  exercises  some  controL"  The 
only  question  In  this  connection,  so  far  aa 
plalntlfl  is  concerned.  Is  whether  she  exer- 
cised ordinary  care  for  her  own  safety.  See 
miompson  r.  Los  Angeles,  etc..  Railway  Co., 
134  Fac.  709;  E^iae  v.  Los  Angeles  By.  Co., 
supra;  Bresee  t.  Loe  Angeles  T.  Co.,  149  Cal. 
131.  85  Pac.  152,  S  I..  B.  A.  (N.  8.)  1069.  We 
have  considered  the  evidence  bearing  on 
this  question,  and  find  no  warrant  whatever 
for  holding  that,  as  matter  of  law,  she  was 
in  any  way  n^Ilgent 

[8]  It  Is  claimed  that  the  verdict  and  spe- 
dal  Terdict  are  against  law  simply  because 
they  are  in  violation  of  two  certain  instruc- 
tions given  to  the  Jury  on  the  question  of 
contributory  negligence  It  is  manifest  from 
a  reading  of  these  instmctions  that  they 
could  in  no  degree  have  prejudiced  defend- 
ant's cause  An  objection  of  this  character 
aasnmes  that  an  Instruction  relied  on  is 
not  correct  as  matter  of  law,  but  that  under 
it  the  party  objecting  was  nevertheless  en- 
titled to  a  verdict,  and  that  for  the  failure 
of  the  Jury  to  observe  it,  he  is  entitled  to  a 
reversaL  This  was  the  rule  declared  by  tills 
court  In  Emerson  v.  County  of  Santa  Clara, 
40  CaL  543,  and  one  or  two  subsequent  cases. 
This  rule  has  been  entirely  discredited  and 
overruled  in  later  cases.  The  rule  now  is 
"that  while  the  Jury  should  conform  to  the 
instructions  of  the  court  upon  matters  of 
law,  if  It  appear  to  the  appellate  tribunal 
that  an  Instruction  was  erroneous,  It  will  not 
disregard  a  verdict  contrary  to  such  errone- 
ous Instmctlon."  See  O'Neill  v.  Thomas  Day 
Co.,  162  Cal.  357,  92  Pae  866, 14  Ann.  Cas.  970. 
"The  fact  that  the  court  erroneously  instruct- 
ed the  Jury  to  the  contrary  does  not  make  the 
T«dict  against  law."  O'Nlell  v.  Law  Union, 
etc,  Co.,  135  Pac.  1124. 

[fj  Complaint  is  made  of  a  portion  of 
an  instruction  given  on  the  subject  of  con- 
tributory n^Iigence,  reading  as  follows: 
"Vvt  in  law,  to  sustain  the  defense  of  con- 
tributory negligence  on  the  part  of  the  plalm- 
137  P.^ 


tut,  Mrs.  Tousley,  it  must  appear  from  the 
evidence  that  U  wot  the  per$<mal  failure  of 
the  plainHtf  to  emerotte  ordinarv  oare  that 
oauied  her  tniwriee."  This  was  a  portion  of 
a  somewhat  lengthy  Instruction  informing 
the  Jury  substantially  that  if  plaintiff  was 
riding  in  an  automobile  then  owned  and 
driven  by  Mr.  Loftus,  and  if  she  had  neither 
control  of  nor  right  to  control  him,  the  care- 
lessness of  the  driver.  If  any,  contributing  to 
the  injuries  of  plaintiff,  could  not  be  im- 
puted to  her  so  as  to  constitute  contributory 
negligence  on  her  part;  but  In  such  case, 
to  sustain  the  defense  of  contributory  negli- 
gence on  her  part,  it  must  appear  as  above 
stated.  The  portion  complained  of  was  Im- 
mediately followed  by  this:  "And  you  are 
therefore  Instructed  that  If  you  believe  that 
at  the  time  of  the  accident  the  plaintiff  used 
ordinary  care — that  is,  the  care  that  an  or- 
dinarily prudent  person  would  have  exercised 
under  the  same  or  similar  circumstances — 
then  you  cannot  find  that  she  has  been  guilty 
of  contributory  niegllgence."  The  instruction, 
fUrly  taken  as  a  whole,  means  no  more  than 
that  to  sustain  the  defense  of  contributory 
negligence  on  the  part  of  Mrs.  Tousley,  she 
personally,  as  distinguished  from  the  driver 
of  the  car,  must  have  been  guilty  of  want  of 
ordinary  care  contrlbutfang  to  her  injuries,  If, 
of  course,  the  Jury  found  that  she  was  but  a 
guest  of  the  driver,  and  had  no  control  or 
right  of  control  over  him.  We  do  not  think 
that  it  Is  fairly  susceptible  of  the  construc- 
tion claimed  for  it  by  defendant,  or  that  it 
could  have  been  understood  by  the  Jury  in 
any  other  way  than  we  have  stated. 

[7]  We  see  no  good  objection  to  the  in- 
struction marked  "Court's  27."  Fairly  con- 
sidered, it  told  the  Jury  no  more  than  is 
conceded  by  learned  counsel  for  defendant  to 
be  the  law,  viz.,  that  the  conduct  of  the 
plaintiff  when  she  found  herseU  placed  In 
sudden  peril  by  the  negligence  of  the  de- 
fendant, tf  she  was  so  placed,  was  to  t>e 
Judged  in  view  of  the  circumstances  and  sur- 
roundings, and  not  by  the  standard  applica- 
ble to  one  not  consdons  of- being  In  a  posi- 
tion of  danger.  The  Jury  was  told  that  she 
was  required  to  use  ordinary  care  to  pro- 
tect herself,  which.  It  was  further  told,  was 
the  care  that  an  ordinarily  prudent  person 
would  use  under  the  same  or  similar  cir- 
cumstances, considering  the  danger,  prox- 
imity of  the  car,  speed  of  the  car,  her  posi- 
tion in  the  automobile,  and  all  other  cir- 
cumstances proven  to  have  occurred  at  the 
time  of  the  accident  "It  must  be  remem- 
bered that  a  person  In  great  peril,  when  im- 
mediate action  is  necessary  to  avoid  it.  Is  not 
required  to  exercise  all  that  presence  of  mind 
and  carefulness  which  are  Justly  required  of 
a  careful  and  prudent  man  under  ordinary 
circumstancea"  Harrington  v.  Los  Angeles, 
etc..  By.  Co.,  140  CaL  521,  74  Pac.  17,  63  L. 
B  A.  238,  98  Am.  St  Bep.  85. 

LU  We  are  of  the  opinion  that  the  trial 
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court  was  Jnstlfled  In  tefnsing  to  glte  de- 
fendant's requested  instrnction  No.  26.  The 
Instruction  was  clearly  In  part  an  Instruo- 
tion  as  to  facts,  an  instrnction  upon  matters 
that  It  was  within  the  exclusive  province 
of  the  Jury  to  determine,  in  view  of  the  evi- 
dence. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:    SLOSS,  X;  SHAW,  J. 


LOPTUS  V.  PACIFIC  ELECTRIC  RT.  CO. 
(L.  A.  3221.) 

(Supreme  Court  of  California.     Dec.  3,  1913. 
Rehearing   Denied   Jan.   2,    1914.) 

1.  RAiutoADS  (I  327*)— Cbossinos— Cabk  Rx- 

QUIBKD  OF  TBAVSLERS. 

An  electric  railroad  track  on  the  company's 
private  right  of  way,  except  at  street  croBsings, 
is  of  itself  a  sign  of  danger,  and  a  traveler  ap- 
proaching the  track  with  intent  to  cross  it  must 
look  ana  listen  to  ascertain  whether  cars  are 
approaching. 

[Ed.  Note.— For  ether  cases,  see  Railroads, 
Cent  Dig.  H  1043-1056;   Dec  Dig.  |  327.*] 

2.  NkQLIGKNCK   (I  136*)— COHTMBUTOBY  NKO- 
LIOENCK — QUSSTION   FOB  CbUBT  OB  JUBt. 

Whether  one  sustaining  a  personal  injury 
was  guilty  of  contributory  negligence  is  for  the 
jury,  and  is  for  the  court  onlv  where  the  facts 
are  undisputed,  and  then  only  where  on  such 
facts  reasonable  minds  can  draw  but  one  con- 
clusion. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  f{  277-353;    Dec.  Dig.  |  136.*] 

8.  Railboads  (i  348*>— GoLusioHS— CoNTBiB- 

TJTOBT   NEOUaBNCB— QUBSTION  FOB  JUBT. 

A  conflict  in  the  evidence  on  the  issue  of 
the  contributory  negligence  of  a  traveler  struck 
by  an  interurban  car  at  a  street  crossing  must 
be  substantial;  and  where  the  established  facts 
make  it  plain  that  a  traveler,  looking  and  listen- 
ing, must  have  seen  or  heard  the  approaching 
tram,  the  testimony  that  he  looked  and  listened, 
but  did  not  hear  or  see,  will  not  support  a  ver- 
dict in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1138-1150;    Dec.  Dig.  S  348. •] 

4.  Rauaoadb  (S  350*)  —  IirJtmnsB  in  Colu- 

8I0N8— OONTBIBUTOBT       NEOUaEROB— QttXS- 
TION    FOB  JUET. 

Whether  a  traveler  struck  by  an  inter- 
urban car  at  a  street  crossing  was  guilty  of 
contributory  negligence  held,  under  the  evidence, 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  116^1192;   Dec.  Dig.  |  350.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P.  Conrey, 
Judge. 

Action  by  William  M.  Loftus  against  the 
Padflc  Electric  Railway  Company.  BYom  a 
Judgment  for  plaintiff,  and  from  an  order  de- 
nying a  new  trial,  defendant  appeals.  Af- 
firmed. 

J.  W.  McKlnley  and  R.  C.  Oortner,  both  of 
Los  Angeles,  for  appellant  E.  B.  Drake,  of 
Los  Angeles,  for  respondent 


SLOSS,  J.  This  la  an  action  to  recover 
damages  for  personal  injuries  sustained 
through  the  alleged  negligence  of  defendant 
The  plaintiff  was  driving  an  automobile 
which  collided  with  one  of  defendant's  elec- 
tric cars.  The  plaintiff  recovered  judgment 
in  the  sum  of  $2,000,  and  the  defendant  ap- 
peals from  said  judgment  and  from  an  order 
denying  its  motion  for  a  new  trial. 

In  the  collision  which  gave  rise  to  tills  ac- 
tion, Mrs.  D.  Augusta  Tousley,  who  was  rid- 
ing in  plaintifTs  automobile  as  his  guest,  also 
suffered  injuries,  on  account  of  which  she 
brought  an  action  against  defendant  The 
defendant's  appeals  in  tliat  action,  which 
resulted  in  a  judgment  in  favor  of  plaintiff 
therein,  have  just  been  disposed  of  in  Tons- 
ley  V.  Pac.  Blec.  Ry.  Co.  (L.  A.  No.  3222) 
137  Pac.  31.  So  far  aa  the  points  here  In- 
volved are  concerned,  the  evidence  In  the 
record  now  tiefore  us  is  identical  with  that 
shown  in  the  Tousley  Casa  We  may,  there- 
fore, refer  to  the  opinion  in  that  case  for  a 
general  review  of  the  facts  surrounding  the 
collision. 

But  two  points  are  made  by  the  appellant 
It  is  claimed,  first,  that  there  was  no  evidence 
to  justify  the  finding  that  the  defendant  had 
been  guilty  of  negligence.  The  views  ex- 
pressed in  the  Tousley  Case,  where  the  ques- 
tion is  fully  considered,  furnish  a  sufficient 
answer  to  appellant's  daim  In  this  connec- 
tion. 

The  only  other  contention  urged  is  that, 
on  the  evidencei  the  plaintiff  was,  as  matter 
of  law,  guilty  of  contributory  negligence,  and 
that,  accordingly,  his  right  of  recovery  should 
not  have  been  submitted  to  the  jury.  While 
plaintifTs  negligence  was  not  a  matter  for  de- 
cision in  the  other  case,  much  light  is  thrown 
upon  the  issue  by  what  is  said  in  the  opin- 
ion in  that  case.  It  appears,  as  is  there  point- 
ed out  by  Mr.  Justice  Angellotti,  that  the  evi- 
dence was  such  as  to  justify  the  Inference 
that  a  person  on  or  over  the  westerly  rail 
of  the  westerly  trade  would  not  be  able  to 
see  a  car  approaching  the  crossing  on  the 
easterly  track  until  it  had  come  to  within  400- 
or  500  feet  There  was  also  evldmoe  that  the 
car  of  defendant  was  going  at  the  rate  of 
40  miles  an  hour,  or  about  60  feet  a  second. 
At  this  rate  it  would  traverse  400  feet  in 
seven  seconds,  or  thereabomts.  The  plaintiff, 
according  to  his  testimony,  slowed  down  and 
looked  before  he  got  onto  the  west  track,  but 
saw  no  car  approaching.  He  looked  again 
when  he  got  "about  the  middle  of  the  west 
track,"  and  saw  the  electric  car,  "about  three 
or  four  pole  lengths  down."  (The  poles  were 
90  feet  apart)  He  then,  as  he  testifies,  used 
every  effort  to  stop  his  automobile,  but  failed 
to  do  so  in  time  to  avert  a  collision.  The 
extreme  front  of  the  automobile  extended 
some  six  feet  beyond  the  driver's  seat  The 
electric  car  had  an  "overhang"  of  23  Inches 
beyond  the  rails,  the  steps  extending  4  inches 


•For  other  cuw  Me  sun*  topic  aod  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Kay-No.  Series  ft  Rap'r  Index** 


Digitized  by  LjOOQIC 


GbL) 


IK  RB  WALDEN'S  B3TATB 


8Q 


fnrtber.  The  space  between  the  tncka  waa 
9  feet  Assomlng  tlut  the  tracka  were  stand- 
ard gauge— 4  feet,  8H  Inches— it  was  neces- 
sary for  the  front  of  the  antomoUle  to  trar- 
erse  a  distance  of  only  abont  3  feet  In  order 
to  bring  It  to  the  line  covered  by  the  extreme 
width  of  the  electric  car.  It  cannot  be  said 
that  the  plaintiff  was  necessarily  at  fanit  In 
not  bringing  his  antomobile  to  a  stop  In  this 
distance.  He  testifled  that  he  was  going  at 
a  rate  of  two  or  three  miles  an  honr,  and 
there  was  evidence  that  Ills  antomobile,  or 
one  like  it,  conld,  if  moving  at  a  rate  of 
three  miles  an  hour,  be  brought  to  a  stop 
"within  three  or  four  feet." 

[1]  The  claim  of  contributory  negligence 
must,  then,  rest  upon  plaintiff's  prior  conduct 
in  approaching  the  defendant's  track  as  he 
did.  It  is  unnecessary  to  enlarge  upon  the 
weU-eettled  rule  that  a  railroad  track  is  in 
and  of  itself  a  sign  of  danger,  and' that  one 
approaching  such  track  with  intent  to  cross 
It  is  bound  to  exercise  his  faculties  of  sight 
and  hearing  In  order  to  ascertain  whether  a 
train  Is  approaching.  Herbert  r.  B.  P.  Co., 
121  Gal.  227,  63  Pac.  651;  Zibbell  v.  S.  P. 
Co.,  leo  Cal.  237,  116  Pac.  613.  While  these 
requirements  of  care  Iiave  usually  t>een  ap- 
plied to  persons  sedJng  to  cross  the  track  of 
a  steam  railroad,  they  are  also  fairly  ap- 
plicable to  crossings  over  the  track  of  an  elec- 
tric railway,  constructed  and  operated  as  the 
defendant's  road  was.  Heltman  v.  Pac.  El: 
By.  Co.,  10  Cal.  App.  887,  402,  102  Pac.  16; 
Simonean  v.  Pac.  B.  Ry.  Co.,  160  Gal.  494, 
504,  115  Pac.  320,  Ann.  Cas.  19120,  1206. 

[1]  Ordinarily,  of  course,  the  question 
whether  a  plaintiff  has  been  guilty  of  con- 
tributory n^llgence  Is  one  of  fact  for  the 
Jury.  It  becomes  a  question  of  law  for  the 
dedslon  of  the  court  only  where  the  facts 
are  undisputed,  and,  even  then,  only  where, 
on  those  facts,  reasonable  minds  can  draw 
but  one  conclusion  on  the  Issue  of  plaintiff's 
n^Iigence.  Herbert  v.  So.  P.  Co.,  supra; 
Johnson  ▼.  &  P.  R.  R.  Co.,  164  Cal.  285,  97 
Pac:  520;  Hoff  t.  L.  A.  P.  Co.,  168  Cal. 
997,  112  Paa  68;  Zibbell  v.  S.  P.  Co.,  supra, 
'^t  has  often  been  said  t>y  this  court  that  it 
to  Tery  rare  that  a  set  of  drcnmstances  Is 
presented  which  enables  a  court  to  say,  as 
a  matter  of  law,  that  negligence  has  been 
shown.  As  a  general  rule,  it  Is  a  question 
of  fact  for  the  Jury.  •  •  •••  SeUer  v. 
Mai^et  St  Ry.  Co.,  189  CaL  268,  271.  72  Pac 
1006. 

(t)  These  obaervations  are  subject  to  the 
quaHflcatlon  that.  In  this  class  of  cases  as  in 
others,  the  conflict  of  evidence  which  creates 
a  question  of  fact  for  the  Jury  must  be  sub- 
stantial and  reaL  If  the  established  facts 
and  conditions  are  such  as  to  make  it  plain 
that  a  plaintiff,  looking  and  llatenlng,  muat 
have  seen  or  heard  an  aivroachlng  train,  bis 
testimony  that  be  looked  and  listened,  but 
did  not  see  or  hear,  is  not  enough  to  support 


a  verdict  in  his  favor.    Zibbell  v.  S.  P.  Co., 
supra,  and  cases  dted. 

[4]  We  think  the  present  case  Is  not  one 
in  which  It  can  be  said  that  the  uncontra- 
dicted evldmce  forces  the  conclusion  that 
the  plaintiff  approached  the  track  without 
exercising  the  care  which  an  ordinarily  pru- 
dent man,  situated  as  he  was,  would  have 
exerdaed.  Before  he  turned  his  antomobile 
to  cross  the  track,  he  brought  his  machine  to 
a  stop,  or  nearly  to  a  stop,  and,  as  he  tes- 
tified, looked  and  listened  to  ascertain  wheth- 
er a  train  was  approaching.  At  that  time 
the  train  was  still  at  such  a  distance  and  so 
placed  as,  under  the  evidence,  to  Justify  the 
inference  that  it  could  not  be  seen  or  heard 
by  one  in  plaintifTs  position.  As  he  advanced, 
after  turning  to  cross  the  tracks,  the  point 
beyond  which  the  easterly  track  was  hidden 
by  the  line  of  poles  was  constantly  coming 
nearer  to  blm,  as  was  the  train.  Under  all 
the  circumstances,  there  is  notliing  unreason- 
able in  the  inference  that  the  train  could 
neither  be  heard  nor  seen  by  plaintiff  from 
the  time  he  first  slowed  down  until  he  reach- 
ed the  point,  on  the  west  track,  where,  as  he 
says,  he  became  aware  of  the  fact  that  a 
train  was  approaching.  This  being  so,  the 
Jury  had  the  right  to  believe,  from  the 
plaintiff's  story,  that  he  took  advantage  of 
every  opportunity  to  learn  of  the  possible 
approach  of  a  train,  and  that,  notwithstand- 
ing his  precautions,  he  could  not,  and  did 
not,  know  that  a  train  was  nearing  the  cross- 
ing until  he  was  in  a  position  of  danger  from 
which  he  was  unable,  by  the  exercise  of 
ordinary  care,  to  extricate  himself.  Bllton 
V.  S.  P.  Co.,  148  Cal.  443,  83  Pac.  440.  The 
question  of  contributory  negligence  "was  one 
upon  which  reasonable  men  might  well  differ. 
This  being  so,  it  was  a  question  for  the  Jury." 
Hoff  V.  L.  A.  P.  Co.,  supra.  The  court  did 
not,  therefore,  err  in  submitting  this  issue 
to  the  Jury,  and  the  verdict  thereon  cannot 
be  said  to  be  contrary  to  the  evidence. 

The  Judgment  and  the  order  denying  a  new 
trial  are  affirmed. 

We  concur:  ANOBLLOTTI,  J.;  SHAW,  J. 


In  re  WAIiDEN'S  ESTATE. 

MONRO  et  aL  v.  LATIMER  et  aL 
(L.  A.  3418.) 

(Supreme  Court  of  CaUfomia.     Dec.  8,  1013. 
Rehearing  Denied  Jan.  2,  1014.) 

1.  Affsal  ANn  Ebbob  ({  1011*)— FiwMHoa— 

Rkview. 

A  finding  by  the  trial  court  as  to  matter 
of  heirship,  in  a  proceeduig  to  determine  the 
right  of  succession  when  based  on  conflicting 
evidence,  cannot  Im   reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IHg.  ii  3963-3989;    Dec.  Dig.  { 
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2.  Appkal  ahd  Ebbob  (I  1011*)  —  Bbtisw  — 
Findings— Abubs  or  Discbetion. 

Hjven  though  all  die  testimony  was  giyen 

by  deposition,   a   finding  of  fact   by   the  trial 

court   will  not  'be  disturbed   on  appeal  unless 

an  abuse   of  discretion   appears. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error^  Gent  Dig.  f|  3983-3989;    Dec.  Dig.  | 

8.   EviDENCat    (8   295*)  —  HkABSAT  —  DXCLABA- 
TIONS — HeIBSHIF. 

Statements  by  members  of  decedent's  fam- 
ily concerning  family  history  and  relatioDship. 
made  after  the  confrorersy  as  to  the  right  of 
the  estate  of  decedent  had  arisen,  and  in  reply 
to  questions  propounded  to  elicit  evidence,  are 
inadmissible;  such  declarations  being  admissi- 
ble to  prove  pedigree  or  relationship  only  when 
made  natnraUy  and  spontaneously  before  any 
controTersy  arises. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  I  1163;   Dec.  Dig.  f  295.*] 

4.  Judgment    (|    736*)  —  Conclusiveness — 
Mattebs  '  Concluded. 

A  decree  distributing  the  estate  of  a  dece- 
dent is  not  conclusive  on  the  question  of  llie 
heirs  of  the  sole  distributee,  where  she  subse- 
quently died,  and  plaintiff  claimed  to  be  enti- 
tled to  her  estate  even  though  plaintiff,  if  the 
heir  of  the  sole  distributee  was  entitled  to 
share  in  the  estate  of  the  first  decedent,  for 
right  to  inherit  from  the  distributee  could  not 
have  been  determined  in  that  proceeding. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1264,  1265;  Dec.  Dig.  {  736.*] 

5.  New  Trial  (§§104,  105*)- Eight  to  Nbw 
Trial— Newly  Discovered  Evidence. 

The  trial  court,  in  its  discretion,  may  deny 
a  new  trial  sought  on  the  ground  of  newly  dis- 
covered eridence,  where  it  is  merely  cumulative, 
or  tends  only  to  impair  the  credibility  of  the 
evidence  of  the  prevailing  party. 

[Ed.  Note. — For  other  cases,  see  New_Trial, 
Cent  Dig.  §S  183,  218-223,  229;"  Dec.  Dig.  §§ 
104.  105.*1 

Department  1.  Appeal  from  Superior  Couirt, 
Los  Angeles  County;  James  C.  Bives,  Judge. 

In  the  matter  of  the  estate  of  Ifatilda 
Walden,  deceased.  Proceeding  between 
Martha  Monro  and  others  and  William  Lati- 
mer and  others  to  determine  the  succession. 
From  a  Judgment  for  plaintiils,  defendants 
appeal.    Affirmed. 

Elon  O.  Oalusha,  of  Los  Angeles,  for  appel- 
lants. C.  M.  Stephens,  Geo.  P.  Adams,  Wil- 
liam T.  Eendrlck,  Leland  S.  Bower,  Wil- 
liams, Goudge  &  Chandler,  Charles  Cassat 
Davis,  Ball  &  Ball,  and  Trusten  P.  Dyer,  all 
of  Los  Angeles,  for  respondents. 


SHAW,  J.  This  Is  an  application,  under 
section  1664  of  the  Code  of  Civil  Procedure, 
to  have  the  succesaion  to  the  estate  of  Matil- 
da Walden  determined.  The  court  adjudged 
that  Martha  Monro  was  a  niece  of  the  deoe- 
•dent,  and  was  entitled  to  one-half  of  the  es- 
tate, and  that  the  five  children  of  Jane  Boss, 
deceased,  who  was  also  a  niece  of  the  dece- 
dent, were  entitled  to  the  remaining  half. 
William  Latimer  and  five  other  persons, 
claiming  as  descendants  of  James  Latimer, 
a  deceased  uncle  of  the  decedent,  have  ap- 


pealed from  this  judgment  and  from  an  or- 
der denying  their  motion  for  a  new  trial. 

The  decedent,  Matilda  Walden,  a  childless 
widow,  was  the  last  survivor  of  the  five  chil- 
dren of  William  Wilson  and  Martha  Wilson. 
The  names  of  the  five  brothers  and  sisters 
were  John  Wilson,  George  Wilson,  Matilda 
Wilson,  Eliza  Wilson,  and  James  Wilson. 
John,  George,  and  Eliza  died  childless.  The 
controversy  In  this  case  arose  over  the  ques- 
tion whether  or  not  James,  the  other  brother, 
died  without  Issue.  The  court  decided  that 
he  had  children,  of  whom  the  said  Martha 
Monro  and  the  children  of  Jane  Boss  afore- 
said are  the  only  survivors.  These,  being 
the  next  of  kin,  were  awarded  the  succession 
to  the  estate.  The  principal  contention  of 
the  appellants  Is  that  this  decision  Is  not  sus- 
tained by  sufficient  evidence. 

[1, 1]  There  Is  no  ground  upon  which  this 
court  can  interfere  with  the  decision  of  the 
court  below  upon  this  question.  The  fact 
that  James  Wilson  was  a  brother  of  the 
decedent,  and  that  the  above-mentioned  per- 
sons are  his  surviving  child  and  grandchil- 
dren, was  established  by  the  testimony  of 
said  Martha  Monro,  Bobert  Boss,  Sarah 
Warren,  Bobert  Wilson,  Eliza  Boe,  Thomas 
Jones,  Bidtiard  Kells,  and  John  Morton. 
There  is  nothing  in  this  case  to  distinguish 
it  from  the  ordinary  case  where  a  decision  is 
rendered  upon  conflicting  evidence.  While 
it  is  true  that  the  witnesses  did  not,  upon 
cross-examination,  sustain  themselves  to  the 
entire  satisfaction  of  the  appellants,  never- 
theless, their  testimony,  if  true,  was  suffi- 
cient to  prove  the  validity  of  the  claims  of 
the  respondents,  and  the  dedslcm  of  the  court 
below  as  to  their  credibility  is  conclusive  up- 
on this  court  Even  if  we  concede  the  claim 
of  the  appellants  that  the  appellate  court  may 
weigh  the  evidence  where  all  of  the  testi- 
mony is  given  by  deposition,  it  is  not  of  such 
a  character  that  we  would  be  Justified  in  re- 
versing the  decision  of  the  trial  court  upon 
the  ground  that  It  was  an  abuse  of  discre- 
tion. Unless  such  abuse  appears,  the  finding 
must  stand. 

[S]  The  testimony  of  the  appellants'  wit- 
ness Miss  Leckey  to  conversations  she  had  in 
Ireland  with  members  of  the  Wilson  family, 
in  which  It  is  claimed  they  made  statements 
concerning  the  family  hlstoiT-  and  relation- 
ship, was  properly  excluded  by  the  court  be- 
low. The  conversations  took  place  after  this 
controversy  over  the  succession  to  Matilda 
Walden's  estate  arose.  Such  declarations 
are  not  admissible  to  prove  pedigree  or  rela- 
tionship, except  when  they  are  made  by  the 
members  of  the  family  as  natural  or  sponta- 
neous declarations  on  the  subject  and  before 
any  dispute  has  arisen  over  the  question  or 
any  claim  has  been  made  to  the  establish- 
ment of  which  the  declarations  would  be  ma- 
terlaL  Estate  of  Hartman,  167  CaL  213,  107 
Pac.  106, 36  L.  B.  A.  (N.  S.)  630,  21  Ann.  Gas. 
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1302;  2  THgrnore  on  Er.  1 148S.  Hera  it  ap- 
peals that  the  pnrpoee  of  the  conreraatlons 
was  to  obtain  evidence  concerning  the  heir- 
ship to  this  estate,  and  hence  they  were  wlth- 
ont  the  sanction  which  the  law  reQoltes  la 
order  to  make  them  admissible. 

[4]  The  record  shows  that  a  statement 
signed  by  Matilda  Walden  was  "offered  in 
evidence,"  and  it  then  proceeds  as  follows: 
"The  {taper  was  prodnced  from  the  court  files 
In  the  estate  of  John  Wilson,  which  estate 
was  distribnted  to  decedent  as  the  only. heir 
of  John  Wilson  in  1898,  and  the  decree  of 
distribution  was  offered  in  evidence."  It 
appears  to  be  assomed  that  this  is  a  sufficient 
statement  that  the  decree  was  made  by  a 
ooort  of  competent  Jurisdiction  in  a  proceed- 
ing r^nlarly  and  duly  had  before  it  It  does 
not  appear  that  the  decree  was  actually  re- 
ceived in  evidence,  and  counsel  differ  upon 
this  point  Assuming  that  it  was  so  received, 
appellants  make  the  following  as  their  sole 
argument  thereon:  "The  decree  of  distribu- 
tion In  the  estate  of  John  Wilson  Is  conclu- 
sive on  the  hdrs  of  John  Wilson,  deceased, 
indnding  Martha  Monro.  Quirk  v.  Rooney, 
130  CJaL  606  [62  Pac.  825]."  The  case  Just 
cited  declares  the  principle  that  a  decree  of 
distribution,  duly  made,  ia  conclusive  upon 
those  who  may  thereafter  claim  the  proper- 
ty as  heirs  of  the  person  whose  estate  was 
thereby  distributed.  But  it  also  recognizes 
the  rule  that  such  a  decree  is  not  conclusive 
as  to  the  ta.ct»  on  which  such  heirship  de- 
pends when  they  arise  collaterally  In  another 
action.  That  case  was  a  second  appeal;  the 
previous  case  appearing  as  Lynch  v.  Rooney, 
U2  Gal.  279,  44  Pac  566.  In  the  case  last 
cited  it  appeared  that  the  court,  in  distribut- 
ing the  estate  of  one  Bryan  Lynch  to  Cather- 
ine Clark,  had  found  and  a'djudged  that  she 
was  the  sister  and  sole  heir  of  Bryan  Lynch, 
in  effect,  adjudging  that,  as  to  that  heirship^ 
there  were  no  other  brothers  or  sisters,  or 
descendants  of  any,  living  at  the  death  of 
Lynch.  Tet  it  was  there  averred  and  proved 
that  a  brother  Patrick  and  the  children  of  a 
sister  Naitcy  had  also  survived  Bryan,  and 
that  the  children  of  Patrick  were  entitled  to 
a  part  of  the  property  by  virtue  of  a  trust 
declared  therein  by  Catherine  Clark's  gran- 
tee. In  the  present  case  the  right  to  inherit 
the  estate  of  John  Wilson  is  clearly  not  the 
same  thing  as  the  right  to  Inherit  the  estate 
of  MatUda  Walden.  The  latter  right  could 
not  have  been  adjudicated  uhtll  after  it  ao- 
cmed.  When  such  an  issue  was  presented 
for  adjudication,  it  must  necessarily  have 
been  determined  upon  the  evidence  then  pre- 
sented. The  fact  of  relationship,  upon  which 
it  depends,  may  be  the  same  as  in  the  case 
of  the  estate  of  John  Wilson ;  but  the  former 
adjudication  as  to  John  Wilson  is  not  con- 
clnalve  as  to  kinship  upon  the  Inquiry  as  to 
Matilda  Walden,  although  it  may  have  been 
admissible  as  evidence  on  the  subject    It  is 


to  be  presumed  that  there  was  no  contest 
over  the  question  upon  the  settlement  and 
distribution  pf  the  estate  of  John  Wilson,  since 
the  appellants  have  not  presented  any  record 
dlsdoi^ng  such  contest 

[f]  We  cannot  say  that  the  court  below 
abused  its  discretion  in  denying  the  motion 
for  a  new  trial  so  far  as  It  was  based  on 
newly  discovered  evidence.  All  of  the  new 
evidence  presented  comes  within  the  well- 
established  rule  that  the  trial  court  may,  in 
its  sound  discretion,  refuse  a  new  trial  '^p- 
on  this  ground,  where  the  new  evidence  is 
merely  cumulative,  or  where  it  tends  merely 
to  impair  the  credibility  of  the  evidence  of 
the  prevailing  party.  Chalmers  v.  Sheehy, 
132  Cal.  462,  64  Pac.  709,  84  Am.  St  Rep. 
62 ;  People  v.  Ooldenson,  76  Cal.  352, 19  Pac. 
161 ;  Wood  V.  Moulton,  146  Cal.  322,  80  Pac. 
92 ;  Stoakes  v.  Munroe,  36  CaL  388 ;  People 
V.  Weber,  149  CaL  350,  86  Pac.  671.  These 
comprise  all  the  questions  presented  in  the 
briefs. 

The  Judgment  and  order  are  affirmed. 

We  concur :  AN6ELL0TTI,  3. ;  SLOSS,  J. 


In  re  PRAGER'S  ESTATE.    (L.  A.  3502.) 
(Supreme  Court  of  California.     Dec.  3,  1813.) 

1.  WlIXS     ({     782*)  —  COMlCUniTT     BSTATB  — 

Election  or  Widow, 

The  second  paragraph  of  a  will  directed 
that  all  realty  owned  at  testator's  death,  lo- 
cated outside  a  certain  dty,  be  distributed  to 
persona  named,  and  provided  that,  if  any  of 
them  be  dead  at  testator's  death,  then  the  share 
to  which  such  person  would  be  entitled  should 
be  distributed  to  his  heirs ;  and  the  third  para- 
graph provided  that  all  the  rest  of  testator's 
estate,  including  all  realty  owned  in  snch  city 
and  all  personal  property,  was  given  to  bis  wife 
absolutely.  The  total  value  of  testator's  real 
estate  was  $630,321,  and  the  real  estate  situ- 
ated outside  the  dty  was  valued  at  $179,928, 
all  of  this  being  community  property ;  and 
there  was  other  community  property,  largely 
personalty,  valued  at  $16,000,  and  two  lots 
within  the  city  valued  at  $54,000.  The  sep- 
arate property  consisted  of  land  in  the  city  ap- 
praised at  $380,000.  HM,  that  the  widow 
was  not  required  by  the  will  to  elect  whether 
she  should  take  her  interest  in  the  community 
property  or  take  under  the  vriU,  but  could  take 
both. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SI  2018-2033;    Dec.  Dig.  {  782.*] 

2.  WiLM  ({  486*)— Pbopmtt  Devised— Pbe- 

BTJMPnONS. 

It  is  presumed  that  a  will  was  made  with 
knowledge  that  testator's  power  of  disposition 
did  not  extend  to  his  widow's  interest  in  the 
community  property  but  only  to  his  separate 
property  and  an  undivided  half  of  the  commu- 
nity property. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  H  1016-1022;    Dec.  Dig.  S  486.*] 

&  Wii,t8  (I  782*)— Eij:ction  by  Wife. 

That  a  provision  made  for  testator's  wife 
is  very  liberal  would  not  justify  the  conclusion 
♦hat  it  was  intended  to  be  in  lieu  of  her  in- 
terest in  the  community  estate  as  survivor,  so 
as   to   require   her    to   elect;     she   only   being 
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bonnd  to  elect  where  the  will  clearly  ahotra 
an  intention  to  make  the  gift  to  her  stand  in 
lieu  of  her  interest  in  the  community  property. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.   H  2018-2033;    Dec.  Dig.  i  782.*] 

4.  Wnxs  ({  740*)— Estoppel  by  Aartssiasmr. 
An  agreement,  between  testator's  widow 
and  the  beneficiary,  made  for  a  consideration 
in  compromise  of  a  disagreement  as  to  the 
rights  of  the  parties  under  the  wilL  by  which 
the  beneficiary  waived  her  objection  to  the 
widow's  claim  to  take  under  the  will,  as  well 
as  one-half  of  the  community  property,  would 
est»p  the  beneficiary  from  denying  such  claim 
by  the  widow. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  1888-1895;    Dec.  Die  I  740.*] 

Departtpent  1.  Appeal  from  Superior 
Court,  lios  Angeles  County;  Frank  O.  Fin- 
laysoD,  Judga 

In  the  matter  of  the  Estate  of  Charles  Fra- 
ger,  deceased.  From  a  decree  of  settlement 
and  distribution,  Fannie  Prager  Colrn,  a  dev- 
isee, api)eals.    Afiirmed. 

Trask,  Norton  &  Brown,  of  Los  Angeles, 

for  appellant.    O'Melveny,  Stevens  &  Mllli- 

ken  and  Oscar  Lawler,  all  of  Los  Angeles, 
for  reiqiondent 

SLOSS,  J.  Fannie  Prager  Cohn,  one  of  the 
devlseea  under  the  will  of  Charles  Prager, 
deceased,  appeals  from  a  decree  of 'settlement 
of  final  account  and  of  distribution. 

The  will,  so  far  as  its  terms  are  material 
here,  provides  as  follows:  "Second.  I  direct 
that  all  of  the  real  property  owned  by  me 
at  the  time  of  my  death,  situate  without  the 
corporate  limits  of  the  dty  of  Los  Angeles, 
be  distributed  to  the  following  named  per- 
sons, share  and  share  alike,  to  wit:  My 
brother,  Morris  Prager;  my  nephews  Lesser, 
Michael  and  Harry  Prager;  and  my  nieces, 
Eva  and  Bella  Prager,  and  Regina  Feintuch, 
Fannie  Cohn,  Cella  Cohn,  and  Rosa  Eppstein, 
provided,  however,  that  should  any  of  said 
persons  in  this  paragraph  named  be  dead  at 
the  time  of  my  decease,  then  and  in  that 
event  I  direct  that  the  share  to  which  said 
person  would  be  entitled,  if  living,  be  dis- 
tributed to  his  or  her  heirs  at  law  by  right 
of  representation."  The  third  paragraph 
gives  to  one  of  the  nephews  certain  Jewelry; 
the  fourth  bequeathed  $1,000  to  Helen  Jane 
Lawler.  Then  follows  this  provision:  "All 
the  rest,  residue  and  remainder  of  my  estate, 
of  every  kind  and  character,  including  all 
real  property  owned  by  me  within  the  corpo- 
rate limits  of  the  city  of  Los  Angeles,  and 
mortgages,  notes,  bonds  and  other  personal 
property  of  every  description,  I  give,  devise 
and  bequeath  unto  my  wife,  Mary  J.  Prager, 
absolutely."  The  widow  and  Oscar  Lawler 
were  named  as  executrix  and  executor.  By 
a  codicil  the  testator  bequeathed  three  lega- 
cies of  115,000  each,  but  made  no  other 
diange  in  the  disposition  of  hla  property. 

Charles  Prager  died  on  the  14th  day  of 
September,  1911.  The  total  value  of  the  es- 
tate, as  shown   by   the  appraisement,  was 


$630,321.67.  The  teal  property  situate  out- 
side of  the  dty  of  Los  Angeles,  covered  by 
paragraph  second  of  the  will,  was  appraised 
at  $179,928.50.  All  of  this  Was  community 
property.  There  was  other  community  prop 
erty  consisting  principally  of  a  note  secured 
by  mortgage  and  two  bonds,  said  note  and 
bonds,  together,  being  of  the  appraised  value 
of  $16,000,  also  two  parcels  of  land  in  the 
dty  of  Los  Angeles,  appraised  at  $04,000. 
The  separate  property  of  the  decedent  con- 
sisted of  land  in  the  city  of  Los  Angeles,  ap- 
praised at  $380,000. 

Very  shortly  after  the  testator's  death,  the 
widow,  Mary  J.  Prager,  through  her  attor- 
ney and  coexecutor,  Mr.  Lawler^  informed 
the  devisees  named  in  the  second  paragraph 
that  she  claimed  the  right  to  succeed  to  one- 
Iialf  of  the  community  property,  in  addition 
to  taking  what  was  given  her  by  the  wllL 
Most  of  the  said  devisees  at  once  conceded 
the  validity  of  this  dalm.  For  a  considera- 
ble period  during  the  administration,  two  of 
them,  Mrs.  Fannie  Prager  Cohn  and  Mrs. 
Celia  Prager  Cohn,  opposed  the  position  of 
the  widow,  contending  that  she  was  pot  to 
her  election  to  take  under  the  will  or  as  sor- 
vlvor  of  the  community.  Mrs.  Celia  Cobn 
finally  abandoned  her  opposition,  and  Mrs. 
Fannie  Colm,  the  appellant,  remains  as  the 
only  one  of  the  devisees  now  contesting  the 
widow's  claim. 

By  a  decree  of  partial  distribntion,  the 
real  property  outside  the  dty  of  Los  Angeles 
was  distributed  as  follows:  One-half  thereof 
to  Mary  J.  Prager,  as  surviving  widow  of 
the  decedent ;  and  the  other  one-half  in  eanal 
shares  of  an  undivided  one-twentieth  each 
to  the  ten  persons  named  in  paragraph  sec- 
ond, or  their  assigns.  Thereafter,  the  specific 
and  pecuniary  legades  liaving  been  satisfied, 
the  court  made  the  decree  here  appealed 
from,  by  whldi  the  residue  of  the  estate 
(with  the  exception  of  one  item  of  property 
not  ready  for  distribution)  was  distributed 
to  the  widow.  The  claim  of  the  appellant, 
Fannie  Cohn,  is  that  the  widow,  by  taking 
under  the  decree  of  partial  distrlbutloii  one- 
half  of  the  community  property  not  devised 
to  her,  had  manifested  her -election  to  fore- 
go the  benefits  given  her  by  the  will. 

[1]  Reading  the  will  by  itself  or  in  the 
light  of  the  drcumstances  shown  by  the  rec- 
ord, we  find  no  ground  for  holding  that  the 
widow  was  called  upon  to  surrender  eitber 
her  Interest  in  the  community  property  or  the 
devises  and  bequests  given  her.  The  mlee 
of  law  governing  the  question  of  election  in 
cases  like  the  present  have  been  declared  in 
numerous  decisions  of  this  court 

[2]  The  testator  is  presumed  to  have  made 
his  will  with  knowledge  that  his  power  o:^ 
testamentary  disposition  did  not  extend  to 
the  surviving  wife's  interest  In  the  commu- 
nity property.  The  presumption  is  further 
that  he  did  not  intend  to  devise  or  l>equeath 


*ror  other  cssm  see  sun*  tople  aod  ■•ctloo  NUMBER  In  Dee.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Btp'r  Indezea 


Digitized  by  LjOOQIC 


OiL) 


ZH  BX  PBAOEB'B  X8TAXB 


89 


the  one-lialf  of  tbe  community  property 
wMcb,  upon  hla  death,  would  rest  in  his  wid- 
ow irrespectiTe  of  any  attempt  that  he  might 
make  to  dispose  of  it  by  will.  In  the  ab- 
sence of  anything  in  the  instnunent  to  indi- 
cate a  contrary  intent,  the  testamentary  dis- 
positions must  accordingly  be  understood  as 
int^ided  to  coyer  only  the  property  which 
tbe  testator  had  the  right  to  devise  or  be- 
queath; L  e.,  his  separate  property  and  an 
nndivlded  half  of  the  community  proiterty. 

[3]  The  mere  fact  that  provision,  howevw 
liberal,  is  made  in  the  will  for  the  wife  is 
not  enough  to  Justify  the  condusloD  that 
such  provision  was  intended  to  be  in  lien  of 
her  interest  as  survivor  of.  the  community. 
Beard  v.  Knoz,  6  CaL  2S2,  63  Am.  Dec.  125; 
EaUte  ot  SUvey,  42  CaL  2U:  King  v.  La- 
grange, 50  CaL  328;  Estate  of  Fr^,  52  Cal. 
668;  Estate  of  Gwln,  77  Oal.  813,  19  Paa 
527;  EDtate  of  Gllmore,  81  Gal.  240,  22  Paa 
666;  Estate  of  Smith,  106  CaL  115,  40  Pac. 
1037;  Estate  of  Wlckersham,  138  OaL  366, 
70  Pae  1076,  71  Pac.  487;  Estate  of  Vogt, 
154  Cal.  608,  98  Pac.  266.  The  widow's  ob- 
ligation to  elect  arises  only  where  the  tes- 
tator has,  by  the  terms  of  the  will,  clearly 
manifested  the  intention  to  make  the  testa- 
mentary gift  to  her  stand  In  lien  of  her  in- 
terest in  the  community  property.  The  pro- 
vision may  be  "declared  in  terms  to  be  giv- 
en in  lieu  or'  the  right  as  survivor  of  the 
community  (Morrison  v.  Bowman,  29  Gal. 
337),  or  the  language  of  the  will  may  be  such 
as  to  show  clearly  an  Intent  to  dispose  of 
the  whole  of  the  community  property  in  such 
manner  that  "the  widow  cannot  take  the 
moiety  given  her  by  law  without,  to  that  ex- 
tent, defeating  the  plain  intent  of  the  testa- 
tor" (Estate  of  Vogt,  supra;  &tate  of 
Stewart,  74  CaL  98,  16  Pac.  446;  Estate  of 
Smith,  supra). 

The  will  befbre  us  does  not  declare  that 
the  gifts  to  the  widow  shall  be  in  lieu  of  her 
community  right.  Neither  do  its  provisions 
show  an  intention  whidi  would  be  frustrated 
by  permitting  the  widow  to  take  both  her  moi- 
ety of  the  community  property  and  the  resi- 
due given  to  her.  The  property  given  to  the 
widow  Included  both  separate  and  community 
estate.  Some  of  the  community  property  (L 
e.,  the  land  outside  the  dty  of  Los  Angeles) 
was  devised  to  the  persons  named  In  para- 
praph  second.  There  is  nothing  to  indicate 
that  the  latter  provision  was  intended  to  op- 
erate as  a  gift  of  more  than  tbe  share  which 
was  subject  to  the  decedent's  testamentary 
disposition.  Applying  the  presumptions  of 
which  mention  has  been  made,  the  will  dls- 
doees  a  simple  and  consistent  scheme,  which 
may  be  carried  out  in  every  respect  without 
affecting  the  widow's  right  to  claim  her  law- 
ful interest  in  the  community  property.  In 
evtsrj  case  in  which  the  widow  has  been  held 
to  be  put  to  her  election,  the  will  contained 
language  which,  when  read  in  the  light  of 
the  drcnmstances,  showed  plainly  that  the 
testator  was  nndertaldng  to  dispose  of  the 


entire  community  property,  and  that  his  in- 
tMition  could  not  be  given  effect  if  one-half 
of  such  property  were  withdrawn  from  the 
operation  of  the  wllL  This  case  presents  no 
such  features.  On  the  contrary,  it  is  in  ev- 
ery material  respect  like  a  number  of  those, 
above  dted,  in  which  this  court  concluded 
that  no  duty  of  election  arose. 

But,  in  any  event,  the  decree  must  be  sus- 
tained upon  another  ground.  In  addition  to 
her  claim  that,  under  the  wllL  she  was  en- 
titled to  both  her  community  Interest  and  the 
residuary  legacy  and  devise,  the  widow  re- 
lied upon,  and  set  up  in  her  petition  for  dis- 
tribution, an  agreement  made  between  hor 
and  tbe  beneficiaries  (mder  paragraph  second 
whereby,  for  a  good  consideration,  the  latter 
agreed  that  she  should  take  under  the  will 
as  well  as  In  her  capacity  as  survivor  of  the 
community.  Tbe  court  found  in  favor  of 
these  allegations;  its  findings  being  in  brief 
as  follows :  In  order  to  settle  and  compro- 
mise the  oonfilcting  claims  of  tbe  widow  and 
said  Fannie  Pnget  Cohn,  it  was  agreed  by 
the  widow  and  all  of  the  benefidarles  under 
paragraph  second  that  said  Fannie  Prager 
Cohn  would  admit  tbe  right  of  the  widow  to 
take  all  of  the  property  of  the  estate  claimed 
by  her;  that  the  parties  to  the  agreement 
would  all  Join  in  a  petition  for  partial  dis- 
tribution of  the  property  outside  of  the  dty 
of  Los  Angeles,  in  the  proportions  of  one- 
half  to  the  widow  and  an  undivided  one- 
twentieth  to  each  of  said  benefidarles  or  his 
or  her  assigns;  that  all  of  the  parties  would 
execute  to  Herman  Cohn,  husband  of  Celia 
Coha,  an  option  to  purchase  said  property 
for  $185,250,  such  sum,  when  paid,  to  be  di- 
vided among  the  parties  in  the  proportions 
named  in  the  petition  for  distribution  to  be 
filed.  As  one  of  the  considerations  passing 
to  Fannie  Coim  for  making  said  compromise 
and  settlement,  it  was  agreed  that  Herman 
Cohn  would  pay  to  said  Fannie  a  share  of 
the  profit  which  he  might  realize  on  said  op- 
tion ;  such  share  to  be  $16,750,  if  such  prof- 
it should  amount  to  $64,500.  A  further  con- 
sideration was  the  assignment  by  the  widow 
to  Celia  and  Fannie  C!ohn  for  $5,000  and  in- 
terest of  Lesser  Prager's  interest  in  the  es- 
tate; sudi  Interest  having  been  theretofore 
purchased  by  the  widow.  This  agreement 
was  carried  out  in  all  its  parts.  The  parties 
petitioned  for  partial  distribution,  which  was 
granted  as  already  stated.  The  parties  to 
the  settlement  united  in  an  option  to  Herman 
C!ohn,  authorizing  him  to  purchase  the  prop- 
erty so  distributed  at  any  time  within  six 
months  for  $185,250.  An  assignment  of  the 
Interest  of  Lesser  Prager  was  executed  by 
the  widow  to  Herman  and  Nathan  Cohn,  des- 
ignated by  their  respective  wives  to  receive 
the  same,  and  deposited  in  escrow  with  in- 
structions to  deliver  upon  payment  of  the 
agreed  sum  of  $5,000  and  interest  It  was 
subsequently  paid  for  and  delivered.  Her- 
man Cohn  sold  his  option  at  a  profit  of  $64,- 
600  oX  which  Fannie  Cohn  received  $10,750. 
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She  alao  received  moneya  aocroing  on  ac- 
count of  the  Interest  of  Lesser  Prager,  as- 
signed as  aforesaid,  as  well  as  her  share  of 
the  sum  of  $185,260  paid  as  the  pnrchase 
price  of  the  lands  outside  of  the  dty  of  Los 
Angeles. 

[4]  Whatever  may  have  been  the  original 
legal  rights  of  the  widow,  it  is  too  plain  for 
discussion  that  this  settlement  and  compro- 
mise, whereby  the  appellant,  in  consideration 
of  the  option  and  transfer,  agreed  to  waive 
her  objection  to  the  widow's  claims,  operat- 
ed, when  fully  executed,  to  estop  and  pre- 
clude said  appellant  from  claiming  that  the 
widow  was  not  entitled  to  succeed  to  one- 
half  of  the  community  property  and  to  take 
as  well  the  residue  of  the  estate.  And  such 
was  the  conclusion  of  law  drawn  by  the  court 
from  the  facts  above  recited.  The  appellant 
does  not  question  the  propriety  of  this  con- 
clusion; her  only  contention  in  this  regard 
being  that  the  facts  found  are  not  supported 
by  the  evidence,  The  contention  is  without 
merit.  The  making  of  the  agreement  of  com- 
promise, so  far  as  it  was  not  covered  by  doc- 
umentary evidence,  was  fully  set  forth  in  the 
testimony  of  Hr.  Lawler,  who  was  corrobo- 
rated on  essential  points  by  several  of  the 
beneficiaries,  as  well  as  by  Herman  and  Na- 
than Cohn;  the  latter  being  the  husband  and 
authorized  agent  of  the  appellant  There  was, 
indeed,  little,  if  any,  substantial  contradic- 
tion of  this  testimony,  but,  If  there  had  been, 
the  determination  of  the  trial  court  on  con- 
flicting evidence  is,  of  course,  not  open  to  at- 
tack here.  The  execution  of  all  the  terms  of 
such  agreement  was  likewise  established  by 
dear  proof. 

The  decree  is  affirmed. 

We  concur:  ANGELLOTTI,  J,;  SHAW,  J. 


W.  B.  McGEBRY  &  CO.  v.  MARSICANO. 
(Civ.  1,274.) 

(District  Court  of  Appeal,  First  District,  Call- 
fomia.     Oct.  21,  1913.) 

1.  Bbokess  (!  85*)— Commissions  —  Custom- 
ABT  Rate— RESoLCTioH  or  Bbokebs'  Board. 

In  an  action  for  broker's  commisBions  in 
negotiating  a  long  lease  of  real  property,  evi- 
dence that  shortly  after  1006  the  real  estate 
board  of  brokers  in  San  E^ancisco,  where  the 
services  were  performed,  established  a  scale  of 
commissions  for  negotiating  leases  of  real  prop- 
erty, and  that  the  rate  fixed  was  2^6  per  cent, 
of  the  first  year's  rental  and  1%  per  cent,  on 
the  rental  for  the  remainder  of  the  term,  was 
admissible  as  showing  a  customary  rate;  there 
being  other  evidence  that  such  charge  was  rea- 
sonable, usual,  and  customary. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  H  106-115;   Dec  Dig.  §  85.*] 

2.  Appeal  and  Ebroe  (S  1010*)  —  Rkvibw  — 
Questions  or  Fact. 

Power  to  determine  questions  of  fact  Is 
vested  exclusively  in  the  trial  court  in  civil  cas- 
es, and  its  determination  is  controlling  on  the 


appellate  court  when  snbetantlsl  evidence  exists 
to  support  the  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  397&-3982,  4024;  Dec.  Dig. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsoo ;  Clarence  A.  Baker, 
Judge. 

Action  by  W.  B.  McGerry  ft  Co.  against 
Patrlxlo  Marslcano.  From  a  Judgment  for 
plaintiff  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  be  appeals.  Af- 
firmed. 

John  J.  Bocbe,  of  Ban  Francisco,  for  ap- 
pellant Sullivan  ft  SuIliTan  and  Theo.  f. 
Bocbe,  all  of  San  Francteoo,  for  respondent. 

KERRIGAN,  3.  This  action  was  brought 
to  recover  the  sum  of  $8,866  for  services  pet- 
formed  by  the  plaintiff  corporation  as  broker 
in  negotiating  a  lease  of  real  property  in  San 
Francisco  belonging  to  defendant  Judgment 
went  for  plaintiff  for  the  full  amount  de- 
manded in  the  complaint  The  appeal  is- 
from  the  Judgment  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trlaL 

The  lease  negotiated  by  plaintiff  was  for  a 
period  of  twenty-five  years,  and  by  its  terms 
the  rent  for  the  first  five  years  was  to  be 
$1,600  per  month,  or  $18,000  a  year ;  for  thfr 
second  period  of  five  years  the  monthly  rent 
was  to  be  $1,760,  aggregating  for  that  period 
$106,000;  for  the  third  period  of  five  yeara 
the  monthly  rental  was  $2,000,  making  for 
that  period  of  time  the  sum  of  $120,000 ;  for 
the  remaining  ten  years  of  the  lease-  th& 
monthly  rental  was  $2,200,  amounting  in  that 
time  to  $264,000.  The  total  of  the  rent  thus 
reserved  to  the  defendant  nnder  the  lease 
amounted  to  the  sum  of  $579,000.  In  addi- 
tion to  the  obligation  to  pay  this  amount,  the 
lessee  was  to  erect  a  building  upon  the  leaded 
land  which,  at  the  expiration  of  the  term, 
was  to  become  the  property  of  the  lessor. 
Furthermore,  all  taxes  and  other  charges 
against  the  property  were  to  be  paid  by  the- 
lessee.  Flalntlfrs  daim  for  compensation  for 
its  services  in  negotiating  said  lease  was- 
based  upon  a  percentage  of  2^  on  the  first 
year's  rental,  amounting  to  the  sum  of  $450^ 
and  1%  per  cent  on  the  rental  for  the  re- 
mainder of  the  term,  amounting  to  $8,415,. 
making  a  total  of  $8,865.  This  amount  was 
claimed  by  the  plaintiff  to  be  the  reasonable 
value  of  the  services  rendered  by  it  for  the 
benefit  of  the  defendant  It  was  claimed  by 
the  defendant  at  the  trial  as  it  is  now  dalm- 
ed  here,  that  when  he  employed  the  plalntifl' 
to  effect  the  lease  it  was  agreed  that  no  com- 
mission was  to  be  paid  by  him,  but  that  the- 
plaintiff  should  look  to  the  lessee  for  compen- 
sation for  its  services.  Plaintiff  denied  that 
any  such  agreement  existed,  and  the  evi- 
dence produced  at  the  trial  pro  and  con. 
upon  this  question  made  a  substantial  con- 
flict the  determination  of  which  by  the  trial 
court,    counsd   for   defendant   concedes,    is 
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binding  opon  this  tribunal  under  a  wdtaa- 
tabllshed  rule. 

[1]  It  Is  contended,  howeTer,  by  defendant 
that  the  evidence  was  entirely  Insoffldoit  to 
justify  the  decision  of  the  court  In  allowing 
the  idalntlff  more  than  $1,600,  the  amount  of 
the  first  month's  rent  under  the  lease,  which 
the  president  of  the  plaintiff  corporation  ad- 
mitted it  was  willing  to  take  rather  than 
have  a  lawsuit  and  the  attendant  expense  of 
the  employment  of  attorneys. 

The  evidence  shows  that  shortly  after  the 
earthquake  and  flxe  of  1906  the  real  estate 
board  of  brokers  in  San  Frandsoo  passed  a 
resolution,  attempting  to  establish  a  scale  of 
commissions  to  be  charged  by  brokers  for  ne- 
gotiating leases  of  real  property:  and  the 
president  of  the  plaintiff  acknowledged,  when 
his  deposition  was  taken  prior  to  the  trial, 
that  the  plaintHTs  charge  in  this  case  was 
based  upon  that  resolution.  Defendant  in- 
sists that  a  customary  rate  cannot  be  shown 
In  this  manner,  and  dtes  the  case  of  Laver  v. 
Hotaling,  115  CaL  613,  47  Pac.  S88,  where  a 
charge  made  by  an  ardiltect  upon  such  a 
basis  was  bdd  to  be  unwarranted  as  to  those 
who  had  not  made  the  resolution  a  part  of 
tbelr  contract;  and  that  no  one  is  held  to 
make  it  a  part  of  his  contract  unless  charged 
with  knowledge  of  it  In  that  case  the  Judg- 
ment was  upheld  upon  the  ground  that  there 
was  evidence  that  the  customary  and  rea- 
sonable rate  of  charge  was  the  same  as  the 
one  established  by  the  resolution  of  the  ar- 
chitects' assodatiOD.  The  very  character  of 
evidence  held  to  be  necessary  in  the  Laver 
Case  was  produced  by  the  plaintlfl  in  this 
cas&  Four  witnesses,  real  estate  brokers,  in- 
cluding the  president  of  the  plaintiff  (the  per- 
son who  negotiated  the  lease),  testified  that 
the  usual  and  customary  chairge  and  a  reia- 
sonable  charge  in  San  Francisco  for  services 
such  as  those  rendered  by  plaintiff,  at  the 
time  of  their  rendition,  was  2%  per  cent  on 
the  first  year's  rental  and  IH  per  cent  on 
the  rental  for  the  remainder  of  the  term. 
Defendant's  counsel  admits  that,  standing 
alone,  the  direct  evidence  of  these  witnesses 
would  support  the  finding  of  the  court  as  to 
the  value  of  the  services  rendered;  but 
claims  that  taken  In  connection  with  their 
cross-examination,  the  basis  of  th^r  esti- 
mates of  Value  cannot  be  upheld ;  that  such 
estimates  are  falladous  and  cannot  be  relied 
upon  because  based  upon  grounds  illusory 
and  unsubstanttaL  In  this  he  is  partly  sup- 
IMited  by  the  record  as  to  some  of  the  wit- 
nesses; but  the  testimony  of  witness  Mc- 
Geny  Is  positive  as  to  the  charge  belag  rea- 
sonable, usual^  and  customary,  and  this  wit- 
ness was  not  cross-era  mined  upon  this  point 
and  his  testimony  is  nowhere  in  the  record  at 
all  impaired.  Besides  this,  the  defendant 
had  an  opportunity  of  presenting  witnesses 
to  prove  that  the  charge  was  not  reasonable 
nor  customary,  but  he  failed  to  produce  a 
sUigle  witness  to  disprove  this  claim  of  the 


plaintiff.  From  all  the  testimony  presented 
the  trial  court  found  the  sum  sued  for  to  be 
a  reasonable  charge,  and  we  are  constrained 
to  say  that  the  record  presents  suflSdent  evi- 
dence to  snpixtrt  this  oondusion. 

[1]  The  power  to  determine  questions  of 
fact  is  vested  exclusively  in  the  trial  court  In 
dvll  cases,  and  its  determination  is  control- 
ling when  substantial  evidence  exists  to  sup- 
port its  finding.  Beay  v.  Butler,  95  CaL  206, 
30  Pac.  208. 

The  Judgment  and  order  are  affirmed. 


We    concur: 
ABDS.  X 


LBNNON,    P.    }.;     BIOH- 


NICHOLS  V.  DAVIS  et  aL    (CSv.  1167.) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.    Oct  21,  1913.) 

1.  ATTACHlfXNT   (|  122*)— ArriDAVIT— AUND- 

mm  BT  ArroBNaT. 

Since  Code  Civ.  Proe.  {  B88,  provides  that 
an  attachment  affidavit  may  be  made  by  or  on 
behalf  of  the  plaintiff,  where  it  is  necessary  to 
make  an  amendment  thereto  in  order  to  prevent 
a  dismissal  of  the  attachment  on  motion,  inch 
amendment  may  be  made  by  plaintiCa  attorney 
on  plaintiff's  l>ehalf. 

[Ea.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  a  323-337;   Dec  Dig.  {  122.*] 

2.  Attachicknt  (S  122*)— AiTiDAvrr— Amkitd- 
iMNT— Statutes— CoNsraxjcnoN. 

Code  Civ.  Proc.  I  658,  auUiorising  an 
amendment  of  an  attachment  affidavit  to  pre- 
vent the  sustaining  of  a  motion  to  discharge  the 
writ,  authorises  the  supplying  by  amendment 
only  of  that  which  has  been  omitted  from  the 
original  affidavit  by  reason  of  inadvertence  or 
oversight  provided  the  original  affidavit  is  not 
absolutely  lacking  in  a  substantive  particular 
so  as  to  make  it  so  alMolutely  void  as  not  to 
be  amendable. 

[E^.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  {{  323-337 ;  Dec.  Dig.  i  122.*] 

3.  ATTAOHlfXHT  (I  122*)— AniDAVIT— AUBND- 
KEKT. 

In  an  action  against  two  defendants,  an 
original  attachment  affidavit  redted  "that  said 
attachment  is  not  sought  and  the  said  action  is 
not  prosecnted  to  hinder,  delay,  or  defraud  any 
creditors  of  the  said  defendant.  Beld,  that  an 
amendment  of  the  clause  changing  the  word 
"defendant"  to  the  plural  and  adding  "or  either 
of  them"  was  allowable. 

[EkI.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  ${  323-337;   Dec.  Dig.  |  122.*] 

4.  Attaohksnt  (g  122*)— AmoAVir— AiasHD- 

laCNT. 

An  original  attachment  affidavit  averred 
that  defendants  were  indebted  to  plaintiff  in  the 
sum  of  $10,000  over  and  above  the  legal  set- 
off and  counterclaim  on  seven  express  contracts 
for  the  direct  payment  of  money,  with  interest 
at  7  per  cent,  and  payable  in  California,  and 
that  payment  of  the  same  bad  not  been  secured. 
A  motion  to  quash  the  writ  having  been  made, 
plaintiff  filed  an  amended  affidavit  which  de- 
scribed the  express  contracts  as  seven  notes 
and  referred  to  the  verified  complaint  on  file 
for  a  more  particular  description  thereof,  alleg- 
ing that  the  contracts  were  made  and  were  pay- 
able within  the  state,  that  payment  of  the  same 
and  each  of  them  and  each  part  of  them  bad  not 
l>een  secared,  etc.,  that  plaintiff  was  absent 
from  the  county  where  the  action  was  beins 
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tried  and  would  not  retam  for  fonr  days,  and 
that  afflant  made  the  affidavit  for  and  at  plain- 
tiCPs  direction  and  was  familiar  with  the  facts. 
Held,  that  the  originsi  affidavit  was  not  so  de- 
fective as  to  be  a  nullity,  and  that  the  amend- 
ment was  properly  filed  aa  merely  extending 
and  particularizing  what  was  attempted  to  be 
stated  in  the  original. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  ii  323-337 ;   Dec.  Dig.  §  122. •] 

5.  Attachment    (j   109*)— Affidavit— Nega- 
tive Pbbonant. 

The  statute  authorizing  attachment  re- 
quires that  the  affidavit  allege  that  the  contract 
sued  on  was  made  payable  in  California  and 
that  payment  of  the  same  has  not  been  secured 
by  any  mortgage,  etc  Action  having  been 
brought  on  several  notes,  an  attachment  affida- 
vit recited  that  payment  of  the  notes  and  that 
each  part  of  them  had  not  been  secured,  etc. 
Held,  that  such  allegation  was  not  objection- 
able as  a  negative  pregnant  but  sufficiently  al- 
leged that  none  of  the  contracts  were  secured. 

[Bid.  Note. — For  other  cases,  see  Attachment, 
Gent.  Dig.  {  240;   Dec.  Dig.  |  109.*] 

Appeal,  from  Superior  Court,  Alameda 
County;   Everett  J.  Brown,  Judge. 

Action  by  Elmer  B.  Nichols  against  J.  O. 
Davla  and  another.  From  an  order  denying 
defendants'  motion  to  dismiss  certain  writs 
of  attachment,  they  appeal.    AflSrmed. 

J.  E.  Pemberton,  of  San  Francisco,  Keyes 
ft  Martin,  of  Berkeley,  and  3.  O.  Davis,  for 
appellants.  J.  A.  Elston,  of  Berkeley,  and 
Geo.  Clark,  of  San  Francisco,  tor  respondent 

GHIPBfAN,  P.  J.  Defendants  appeal  from 
the  order  denying  their  motion  to  dismiss 
certain  writs  of  attachment  upon  several 
grounds,  of  which  only  the  following  are 
urged  in  defendants'  opening  brief:  That 
the  affidavits  used  at  the  bearing  "show  af- 
firmatively that  there  was  security  in  the 
shape  of  a  lien  on  personal  property";  that 
the  aiDdavlt  originally  filed  was  so  defective 
as  not  to  admit  of  amendment  under  section 
OSS  of  the  Code  of  Civil  Procedure,  as  amend- 
ed In  1909  (Stats.  1909,  p.  253);  that  the 
amended  affidavit  Is  fatally  uncertain. 

1.  Plaintiff  is  the  assignee  of  certain  prom- 
issory notes  assigned  to  him  by  the  payee, 
the  First  National  Bank  of  Berkeley.  The 
pleadings  In  the  action  are  not  In  the  record, 
but  we  infer  from  what  elsewhere  appears 
that  the  notes  in  question  were  signed  by 
both  defendants.  In  his  affidavit,  defendant 
X  O.  Davis  deposed  that  the  "said  notes  are 
In  equity  the  obligations  of  the  said  Keystone 
Construction  Company,  and  that  plaintiff  and 
the  said  First  National  Bank  of  Berkeley  at 
the  time  of  the  filing  of  suit  on  said  notes  had 
full  notice  of  such  facts";  that,  at  the  time 
of  the  execution  of  said  notes,  ttie  said  com- 
pany was  engaged  in  the  performance  of  cer- 
tain contracts  with  the  dty  and  connty  of 
San  Francisco,  involving  a  large  amount  of 
money,  stating  the  particulars ;  and  that  said 
company,  at  the  request  of  said  bank,  as- 
signed to  It  the  said  contracts  as  security 
for  the  promissory  notes  of  said  company 
and  other  of  Its  debts  "which  debts  the  notes 


sued  upon  herein  are  In  equity  a  part"    How 
this  equity  arises  is  not  shown. 

Witness  Naylor,  vice  president  of  the  bank, 
testified  that  the  Keystone  Construction  Com- 
pany "was  never  In  any  way  connected  with 
the  transactions  of  the  loaning  of  the  money 
by  said  bank  to  J.  O.  Davis";  that  "It  was 
never  at  any  time  Intended  by  the  parties  to 
the  said  assignments  (of  the  Keystone  Com- 
pany contracts)  that  the  same  should  be 
deemed  security  for  the  payment  of  the 
promissory  notes  hereinbefore  mentioned ; 
that  it  was  at  all  times  understood  betwesi 
the  said  bank  and  the  said  company  that  the 
assignments  should  constitute  merely  author- 
ities to  collect  such  moneys  as  might  be  col- 
lected by  the  said  bank  from  said  dty  and 
county  of  San  Francisco."  Other  statements 
are  made  by  the  deponent  farther  explaining 
the  relation  of  the  parties,  all  of  which  con- 
trovert the  claim  made  by  defendants  that 
these  Keystone  Construction  Company  as- 
signments were  Intended  as  security  for  the 
notes  In  suit 

2.  It  Is  contended  that  the  affidavit  ffled 
on  the  Issuing  of  the  writs  was  "a  worthless 
affidavit,  one  which  was  in  legal  effect  only 
blank  paper,"  and  would  not,  under  section 
558,  Code  of  CMI  Procedure,  "Justify  the 
filing  of  a  new  affidavit  by  another  affiant  In 
such  a  case  as  this,"  citing  O'Connell  ▼. 
Walker,  12  Cal.  App.  694,  108  Pac.  868.  In 
that  case  the  objection  arose  out  of  the  state- 
ment as  to  security  which  was  In  the  alter- 
native. The  indebtedness  sued  upon  accrued 
and  the  action  was  commenced,  as  we  under-  - 
stand  the  case,  before  the  amendment  of 
section  658  in  1909,  and  besides  the  question 
of  the  right  to  amend  did  not  arise  In  the 
case. 

The  only  cases  we  have  found  decided  on 
appeal  referring  to  the  amendment  of  the 
statute  are  Jensen  v.  Dorr,  157  Cal.  437,  441, 
108  Pac.  320,  and  Fairbanks,  Morse  &  Go.  v. 
Getchell,  13  CaL  App.  468,  110  Pac.  331.  In 
the  latter  case  the  notary  who  executed  the 
Jurat  resided  ta  and  was  commissioned  as  a 
notary  of  Kern  county.  The  affiant  was  in 
the  city  of  Los  Angeles,  and  the  notary  called 
him  up  over  the  telephone  and  took  his 
statement  and  admitted  the  oath  while  the 
affiant  was  in  Los  Angeles.  The  court,  for 
reasons  given,  said:  "Inasmuch,  'however, 
as  the  act  of  Kaye  (the  notary)  In  administer- 
ing the  oath  was  a  nullity  and  the  purported 
affidavit  void,  it  follows  that  there  was  noth- 
ing to  amend.  The  authorized  amendment  of 
the  affiant  contemplates  the  existence  of  an 
affidavit.  There  could  be  no  Irregularity  In 
that  which  had  no  existence." 

[1  ]  Upon  the  point  that  In  the  present  case 
the  amended  affidavit  was  Improperly  made 
by  the  plaintiff's  attorney,  the  case  dted 
shows  that  an  affidavit  may  be  made  by  or 
on  behalf  of  the  plaintlfl.  Code  Civ.  Proa 
{  638.  We  see  no  reason  why  an  amended 
affidavit  also  may  not  be  made  on  behalf  of 
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the  plaintiff.  Said  section  tSBS  reads  as  fol- 
lows: "If  npon  such  application.  It  satisfac- 
toilly  appears  that  the  writ  of  attachment 
was  Improperly-or  Irregularly  Issued  It  must 
be  discharged:  Provided  that  socb  attach- 
ment, shall  not  be  discharged  If  at  or  before 
the  hearing  of  such  application,  the  wilt 
of  attachment,  or  the  affidavit,  or  undertak- 
ing npon  which  such  attachment  was  based 
shall  be  amended  and  made  to  conform  to  the 
proTlslona  of  this  chapter." 

[2]  In  construing  this  section  In  the  case 
dted,  Mr.  Justice  Shaw,  speaking  for  the 
court,  said:  "Under  this  prorlso  the  at- 
tadilng  party  may  by  amendment  supply  that 
which,  by  reason  of  Inadrertenoe  or  oyer- 
Blght,  was  omitted  from  the  affidavit,  but  the 
provision  cannot  be  construed  as  authorizing 
the  filing  of  an  affidavit  In  support  of  a  writ 
theretofore  Issued  In  the  absence  of  that 
which  constitutes  the  substance  of  the  act 
required  as  a  prerequisite  to  the  Issuance 
thereof."  In  that  case  there  was  In  efFect 
no  affidavit  at  all;  hence  there  was  nothing 
to  amend,  and  the  statute  gives  authority 
only  to  amend  what  was  In  ertstenee.  That 
was  as  far  as  the  case  called  for  decision. 
We  can  conceive  of  an  affidavit  not  absolute- 
ly void  yet  la(^lng  In  some  substantive  par- 
ticular but  showing  an  honest  attempt  to 
follow  the  statute^  It  is  not  always  easy 
to  distinguish  between  matter  of  form 
merely  and  substance  in  dealing  with  stat- 
utory remedies  and  with  statements  required 
In  affidavits.  We  should  hesitate  to  differ 
from  our  learned  brother,  and  it  may  be  that 
his  construction  of  the  statute  Is  a  safe  and 
sound  one.  In  the  case  in  hand,  however, 
such  constractlon  may  be  accepted  and  the 
order  api>ealed  from.  In  our  opinion,  upheld. 

[I]  The  original  affidavit  (read:  "That 
said  attachment  Is  not  sought,  and  the  said 
action  is  not  prosecuted  to  hinder,  delay,  or 
defraud  any  creditor  or  creditors  of  the  said 
defendant"  In  Its  amended  form  It  reads 
the  same  down  to  the  word  "defendant," 
which  is  put  in  the  plural,  "defendants,"  and 
the  words  "or  of  either  of  them"  added. 
This  we  think,  was  allowable. 

[41  The  first  affidavit  read:  "Blmer  B. 
Nichols,  being  duly  sworn,  says:  That  he  is 
the  plsilntifF  in  the  above  entitled  action; 
that  said  defendants  In  the  said  action  are 
indebted  to  him  in  the  sum  of  ten  thousand 
($10,000)  dollars  gold  coin  of  the  United 
States  over  and  above  all  legal  set-offs  and 
counterclaims  uiwn  seven  express  contracts 
for  the  direct  payment  of  money,"  with  in- 
terest at  7  per  cent,  and  payable  in  this 
state,  and  that  payment  of  the  same  has  not 
beoi  secured,  etc.  In  the  amended  affidavit 
these  several  seven  promissory  notes  are 
described,  and  it  is  stated,  "For  a  more  par^ 
tlcnlar  description  reference  is  made  to  the 
verified  complaint  on  file  herein  which  la 
referred  to  and  made  part  of  this  affidavit;" 


and  "that  such  contracts  were  made  and  are 
payable  in  this  state  and  that  the  payment  of 
the  same  and  each  of  them  and  each  part  of 
them  has  not  been  secured,"  eta;  that  "the 
plaintiff  is  absent  from  Alameda  county,  CaL 
(where  the  action  was  being  tried),  and  will 
not  return  for  four  days.  Affiant  makes  this 
affidavit  for  and  at  the  direction  of  plaintiff, 
and  affiant  is  familiar  with  the  facts."  This 
amended  affidavit  extends  and  elaborates 
and  particularizes  what  was  attempted  but 
was  perhaps  Imperfectly  stated  In  the  orig- 
inal affidavit  There  was  not  in  that  affida- 
vit an  entire  "absence  of  that  which  con- 
stitutes the  substance  of  the  act  required  as 
a  prerequisite  to  the  Issuance"  of  the  writ 

[(]  3.  We  do  not  think  the  criticism  is  weU 
founded  that  "from  aught  that  appeared 
from  the  affidavit  the  payment  of  some  of 
the  promissory  notes  bad  been  secured."  It 
Is  urged  that  the  phraseology  with  reference 
to  the  security  is  the  "negative  pregnant 
found  anywhere  in  the  books."  Among  the 
facts  to  be  stated  in  the  affidavit  the  statute 
reads:  "And  that  such  contract  was  made 
payable  in  this  state  and  that  payment  of 
the  same  has  not  been  secured  by  any  mort- 
gage," etc.  The  language  used  in  the  affi- 
davit is:  "That  payment  of  the  same  [the 
contracts  Just  previously  mentioned]  and  of 
each  of  them  and  of  each  part  of  them  has 
not  been  secured,"  etc.  Where  there  is  a 
single  contract  or  promissory  note  it  would 
be  sufficient  to  allege,  in  the  language  of  the 
statute,  "that  the  p&yvaent  of  the  same  has 
not  been  secured,"  etc.,  without  adding  "nor 
has  any  part  thereof  been  secured." 

It  seems  to  us  that  where  several  contracts 
are  the  subject  of  the  action,  it  would  be  a 
sufficient  compliance  with  the  statute  to 
allege  "that  such  contracts  were  payable  in 
this  state,  and  that  the  payment  of  the  same 
has  not  been  secured  by  any  mortgrage,"  etc. 
Here  the  affiant  has  gone  farther  and  al- 
leged "that  each  of  them  and  each  part  of 
them  has  not  been  secured,"  etc.  The  rule 
with  regard  to  a  negative  pregnant,  as  also 
an  affirmative  pregnant  bas  reference  more 
particularly  to  a  pleading  which  must  not  be 
ambiguous;  An  affidavit  in  an  attachment  is 
not  strlctiy  a  pleading  but  is  more  a  matter 
of  evidence  and  is  to  be  given  a  fair  and  rea- 
sonable construction  in  arriving  at  its  mean- 
ing. So  construed  the  affidavit  plainly 
enough  states  that  said  contracts  have  not 
been  secured  nor  has  either  of  them  nor  has 
any  part  thereof  been  secured.  There  Is  in 
fact  no  Implication  or  admission  that  one 
or  more  of  the  contracts  is  not  secured. 

In  our  opinion  the  original  affidavit  was 
not  a  nullity;  that  it  was  capable  of  amend- 
ment and  as  amended  it  was  sufficient  to 
justify  the  writ 

The  order  is  affirmed. 

We  concur:   BABT,  J.;  BUBNBTT,  J. 
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PFOH  T.  PORTEB  et  aL    (Or.  1,145.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Oct  21, 1913.) 

1.  Saixs  (i  272*)— Fbuit  URFioKn>— WiU(- 

BARTT. 

Where     defendants    purcliased    plaintiff's 

S rapes  on  the  yines  before  they  were  ripe,  and 
efendants'  agent  informed  idaintift  that  the 
price  he  bad  agreed  to  pay  was  for  grapes  fit 
for  table  use,  a  warranty  would  be  presumed 
that  the  grapes  to  be  deUvered  under  the  con- 
tract  should  be  good  merchantable  grapes. 

[Ed.  Note.— For  other  cases,  sea  &Ues,  Cent 
Dig.  f  747;  Dec  Dig.  |  272.*] 

2.  Sales  (|  201*)— TJkpiokbd  Fbuit— Exeotj- 

TOBT    GONTBAOT— DaMAOBB    FBOX    EiUEMERTS 

—Loss. 

Where  plaintiff  sold  grapes  on  the  vines 
to  be  subsequently  picked,  packed,  and  deliyer- 
ed  to  a  railway  station,  and  there  taken  by 
defendant  at  a  specified  price  per  ton,  and,  be- 
fore the  grapes  were  picked  or  packed,  they 
were  seriously  damaged  by  a  heavy  rain  storm, 
the  contract  was  executory  only  at  the  time 
the  grapes  were  injured,  and  the  loss  fell  on 
the  seller. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent 
Dig.  {}  629-641;  Dec  Dig.  {  201.*] 

S.  PlEADINQ  a  237*)— G01IFI.AJNT— Ahkkd- 
USNT  TO  CONFOBM  TO   PBOOF. 

The  court  did  not  err  in  refusing  an  appli- 
cation to  amend  the  complaint  to  conform  to  the 
proof  so  as  to  set  up  a  contract  of  absolute 
sale  where  the  evidence  was  insufficient  to 
show  that  a  sale  had  in  fact  been  made. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g{  608-619 ;    Dec  Dig.  |  237.*] 

4.  TBiAt  ({  70*)— Rkcieption  or  Evidkho»— 
Vacation  of  Subiusbjoh  —  Additionai. 
bvidkrcb. 

The  court  did  not  err  in  denying  a  motion 
to  reopen  the  case  for  the  submission  of  addi- 
tional evidence,  where  it  did  not  appear  that 
the  motion  was  supported  by  affidavit  or  oth- 
er proof,  justifying  plaintiff's  omission  to  pre- 
sent the  evidence  before  the  case  was  submit- 
ted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g§  677-679;   Dec  Dig.  {  70.*] 

5.  Tbial  (I  70*)— Reotptiow  of  Etidenob— 
Vacation  of  SuBiassiON. 

It  was  not  error  to  deny  a  motion  to  set 
aside  the  submission  of  the  case  for  the  intro- 
duction of  further  testimony  which,  if  introduc- 
ed, would  not  have  changed  the  result 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  677-679;   Dec  Dig.  t  70.*] 

Appeal  from  Superior  Court,  Butte  Coun- 
ty; John  C.  Gray,  Judge. 

Action  by  Thomas  Pfoh  against  Edwin  O. 
Porter  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

J.  R.  King,  of  Gridley,  for  appellant  Oeo. 
F.  Jones,  of  OroviUe,  for  respondenta 

BURNETT,  J.  The  action  was  brought 
to  recover  the  sum  of  $496.35,  alleged  to  be 
due  on  one  original  and  two  assigned  claims 
tor  grapes  sold  to  defendants.  The  three 
counts  of  the  complaint  are  similar  In  their 
allegations  as  to  the  terms  of  the  contracts, 
and  as  to  the  injury  done  to  the  grapes  by 
rain,  as  follows:  "That  on  or  about  the  20th 
day  of  August,  1912,  at  Gridley,  county  of 


Butte,  the  said  defendants  entoed  Into  a 
contract  with  said  plaintiff,  whereby  defend- 
ants agreed  to  buy  and  plaintiff  agreed  to 
sell  all  of  his  Thompson  -seedless  grapes 
then  on  the  vines  of  the  property  of  plaintiff 
consisting  of  about  4^  acres,  •  •  • 
amounting  to  about  25  tons,  at  $16  per  ton, 
and  It  was  farther  agreed  that  plaintiff  was 
to  deliver  said  grapes  at  the  East  Gridley 
Northern  Electric  Railway  station,  when  said 
defendants  furnished  boxes  therefor.  That 
on  or  about  the  4th  day  of  September,  1912, 
and  while  said  grapes  so  purdiased  by  salA 
defendants  were  still  on  the  vines,  a  heavy 
rain  storm  occurred,  and  as  a  direct  result 
thereof,  the  said  grapes  were  badly  damaged, 
and  some  of  them  were  wholly  destroyed; 
that  after  said  storm  plaintiff  delivered  about 
three  tons  of  grai>es  to  said  defendants  at 
the  station  above  named  In  said  contract, 
and  said  defendants  accepted  the  same,  bat 
refused  to  accept  the  remainder  of  the 
grapes  they  had  so  purchased,  or  any  part 
thereof."  There  la  no  dispute  that  defend- 
ants paid  for  the  grapes  that  were  accepted 
but  the  controvenor  Is  over  those  alleged  to 
have  been  rejected. 

Defendants,  in  their  answer,  admitted  the 
contract  as  alleged  in  the  complaint,  bat 
averred  that  "by  the  further  terms  of  said 
agreement  plaintiff  spedflcally  agreed  that 
said  grapes  should  be,  at  the  time  of  deliv- 
ery to  said  East  Gridley  Northern  Electric 
Railway  station,  good  merchantable  grapes 
and  fit  and  suitable  for  table  use."  Defend- 
ants also  repeated  the  allegations  as  to  the 
storm,  and  alleged  "that  said  rain  storm  did 
render  the  grapes  nnflt  and  unsuitable  for 
table  use  and  not  merchantable,  and  conse- 
quently they  were  not  tn  a  suitable  condition 
to  comply  vrith  the  terms  of  the  contract  of 
sale." 

The  court  found  that  the  contract  was  as 
<daimed  by  defendants,  and  that  as  a  result 
of  the  said  rain  storm  "the  grapes  which 
had  not  been  picked  were  badly  damaged, 
and  some  of  them  were  wholly  destroyed, 
and  they  were  rendered  unfit  and  unsuitable 
for  table  use,  and  the  said  grapes  were  not 
sound  and  merchantable  at  the  place  of  pro- 
duction contemplated  by  the  parties  to  the 
contract" 

There  can  be  no  doubt  that  the  evidence 
supports  these  findings,  and  they.  In  turn, 
support  the  Judgment  for  defendants.  As  to 
the  quality  of  the  grapes,  Indeed,  the  plead- 
ings scarcely  leave  anything  to  t>e  supplied, 
since  plaintifl  with  refreshing  candor  avera 
that  said  grapes  were  "badly  damaged,  and 
some  of  them  entirely  destroyed."  If  they 
were  "badly  damaged,"  It  could  hardly  be 
said  that  they  were  sound  and  merchantable, 
or  fit  for  table  use.  Defendants,  however, 
did  not  rest  upon  the  admissions  of  the  com- 
plaint, but  called  witnesses  whose  testimony 
to  the  point  Is  sufficient  to  meet  the  require- 
ment of  the  rule. 


*For  other  cases  see  sam*  topic  and  section  NUMBER  la  Oeo.  Dig.  A  Am.  Dig.  Key-No,  Series  ft  Rep'r  Indazs* 
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Mr.  Dalton,  wlH>  was  woikliig  (or  plaintiff, 
testified  tbat  he  was  engaged,  after  said 
storm.  In  liaollng  the  grapes  to  the  railway 
station,  and  that  "they  were  mouldy,"  and 
that  he  did  not  "conslda  them  good  mer- 
<diantable  gnpes."  Other  disinterested  wit- 
nesses also  testified  to  the  same  effect  De- 
fendant Porter  testified  that  "some  of  them 
were  good  grapes,  as  I  told  them,  when  they 
went  to  pick,  I  told  them  not  to  put  anything 
In  but  good  grapes ;  and  I  told  Mr.  King  and 
Mrs.  King,  'You  hare  packed  grapes  for 
Oallagher  and  Harris  and  you  know  what 
they  will  take  and  what  they  won't  take,' 
and  I  said,  1>on't  put  anything  in  there  but 
what  you  know  they  will  take,  and  it  will 
be  all  right,  I  will  take  them.' "  It  seems 
he  was  buying  for  Gallagher  and  Harris  to 
whom  he  was  to  ship  them  in  Oakland.  Por- 
ter wait  on  further  to  say  that  no  good 
merchantable  grapes  were  delivered  to  de- 
fendants after  said  storm  at  said  railroad 
station,  and  tfiat  he  paid  for  all  the  grapes 
that  were  delivered  according  to  the  con- 
tract. 

It  may  be  said  also,  without  quoting  fur- 
ther from  the  testimony,  that  Porter's  ex- 
planation of  his  dealings  with  plaintiff  and 
the  assignors  in  reference  to  said  grapes 
leaves  nothing  to  be  desired  on  the  score  of 
Justice  and  equity.  We  must  accept  his 
statements  as  true,  and  accordingly  hold 
that  he  acted  within  his  legal  rights  in  de- 
clining to  accept  the  damaged  grapes,  unless, 
perchance,  there  was  In  the  contract  no  war- 
ranty, either  express  or  implied,  of  their 
qnall^. 

But  the  court  was  legally  Justified  in  hold- 
ing that  the  warrant?  was  one  of  the  express 
terms  of  the  contract,  or  that  it  should  be  in- 
ferred from  the  other  terms  and  conditions. 
Mr.  Porter  indeed  testified  that:  "They  were 
to  be  grapes  that  was  fit  for  table  use;  that 
was  explicitly  understood.  *  •  •  Xbe 
agreement  was  that  I  was  to  give  them  f  16 
per  ton  for  all  good  grapes  delivered  at  the 
Northern  Electric  cars  at  what  is  called 
Elast  Grldley.  This  contract  was  made  on 
the  25th  day  of  August,  on  fiunday.  The 
way  that  was  I  had  been  down  to  Pfoh's 
two  or  three  different  times  to  see  him  about 
his  grapes,  and  made  Mm  an  offer  of  $12.60 
a  ton,  and  he  wouldn't  consider  it,  and  I  told 
him  I  couldn't  pay  any  more  than  that  for 
the  grapes  unless  they  were  grapes  that 
were  fit  for  table  use.  •  •  •  i  said:  'I 
will  come  and  look  at  them,  Mr.  Pfoh,  and 
tf  they  are  fit  for  table  use  I  think  I  can 
glTe  you  more.'  He  knew  what  I  was  buy- 
ing the  grapes  for  and  so  did  all  the  balance 
of  them.  I  told  them."  Even  the  plaintiff 
would  not  deny  that  he  warranted  the  grapes 
to  be  merchantable  and  fit  for  table  use^ 
He  was  questioned  by  counsel,  and  he  gave 
answers  as  follows:  "Do  you  state  poi^tlvely 
tbat  you  did  not  warrant  the  grapes  to  be 
merdiantable  and  fit  for  table  use?  A. 
Well—    Q.  (Int)  Do  you  or  do  you  not7   A. 


From  the  way  I  looked  at  it  Is,  the  way  Mr. 

Porter  boui^t  these  grapes,  he  bought  them 
on  the  looks  of  them." 

[1]  But,  regardless  of  any  express  agree- 
ment to  that  effect,  under  the  authorities,  a 
watranty  Is  presumed  from  the  nature  of  the 
transaction  between  the  imrties.  In  con- 
sidering this  branch  of  the  subject,  as  well 
as  any  other,  we  must,  of  course,  accept  the 
facts  as  shown  by  the  evidence  favorable  to 
respondents'  position. 

[I]  In  principle  the  case  is  Identical  with 
Blackwood  v.  Cutting  Packing  Co.,  76  CaL 
212,  18  Pac.  248.  9  Am.  8t  Bep.  199,  and 
WalU  V.  Oaba.  160  CaL  324,  116  Pac.  963. 
Here  there  was  no  sale,  but  a  mere  agreement 
to  seU.  Indeed,  it  la  so  alleged  in  the  com- 
plaint At  the  time  of  the  contract  there 
was  no  delivery  of  the  grapes  nor  payment 
of  the  price.  The  grapes  were  in  fact  not 
In  a  condition  in  which  the  buyer  could  be 
called  upon  to  accept  them.  They  were  not 
ripe,  and  therefore  not  ready  for  delivery. 
The  amount  of  the  grapes  was  unknown,  but 
was  to  be  ascertained  by  weighing  them  at 
the  time  they  were  ready  for  delivery.  In 
fine,  there  are  present  all  the  substantial  ele- 
ments of  an  executory  contract  that  are 
found  in  the  said  Blackwood  and  Walti  Cas- 
es. In  the  former,  it  is  said:  "It  seems  well 
settled  that  the  question  as  to  whether  the 
title  has  passed  Is  one  as  to  the  intention  of 
the  parties.  And  such  intention  is,  as  a 
matter  of  course,  to  be  gathered  from  the 
language  of  the  parties,  considered  in  the 
light  of  all  the  circumstances  of  the  case." 
It  is  further  declared  that  in  the  absence  of 
anything  showing  a  contrary  intent  there 
are  certain  circumstances  which  have  a  con- 
trolling force.  The  court  proceeds  to  enu- 
merate those  existing  in  that  case.  One  of 
them  was  that  at  the  time  of  the  contract 
there  was  neither  delivery  of  the  goods  nor 
payment  of  the  price.  The  contract  there 
provided  that  the  fruit  was  bought  "at  three 
cents  per  pound  f .  a  b.  (free  on  board  cars 
at)  Haywards."  It  was  held  that  the  de- 
livery of  the  goods  and  the  payment  of  the 
price  were  conditions  concurrent  The  same 
is  true  here.  The  court  declared:  "And,  If 
the  condition  of  payment  is  not  waived,  the 
title  does  not  pass  until  the  pilce  is  paid. 
Peabody  v.  Magulre,  79  Me.  672,  12  Aa  630; 
Evansville  R.  B.  Co.  t.  Erwln,  84  Ind.  464; 
Turner  v.  Moore,  58  Vt  466,  S  Aa  467; 
Adams  v.  O'Connor,  100  Mass.  616,  1  Am. 
Rep.  137;  Hoffman  y.  Culver,  7  IlL  App. 
454." 

Other  circumstances  are  said  to  be  more 
spedflc  criteria  of  the  question.  Of  these, 
one  was  that  the  goods  were  not  in  a  con- 
dition in  which  the  buyer  could  be  called 
upon  to  accept  them,  as  the  seller  was  to 
give  the  necessary  cultivation  to  the  orchard, 
pick  the  fruit  pack  It  in  suitable  boxes,  and 
deUver  it  to  the  carrier  at  Haywards.  Ben- 
jamin on  Sales  (b.  2,  c.  3)  is  quoted  to  the 
effect  that  "where  by  the  agreement  the  ven- 
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dOF  la  to  do  anytblng  to  the  goods  for  tbe 
purpose  of  patting  them  Into  that  state  into 
which  the  purchaser  Is  to  be  bound  to  ac- 
cept them,  or,  as  It  Is  sometimes  worded,  Into 
a  deliverable  state,  the  performance  of  those 
things  shall.  In  the  absence  of  circumstances 
Indicating  a  contrary  intention,  be  taken  to 
be  a  condition  precedent  to  the  vesting  of  the 
property." 

There  was.  It  Is  true,  in  the  Blackwood 
Case  another  circumstance  that  probably 
does  not  exist  here,  namely,  some  uncertain- 
ty as  to  the  identification  of  the  goods.  This 
arose  from  the  fact  that  the  contract  of  sale 
was  for  "not  less  than  76  tons  and  not  ex- 
ceeding 200  tons  per  annum."  It  was  there- 
fore held  that  segregation  and  weighing  were 
necessary  to  Identify  the  goods.  The  agree- 
ment here  related  to  the  whole  crop.  In  that 
reQ>ect  it  differs  from  the  Blackwood  Case, 
but  the  other  mentioned  circumstances  are 
decisive.  It  Is  to  be  observed  also  that  in 
the  Blackwood  Case  it  was  held  that  It  was 
not  a  sale,  although  the  written  contract  be- 
tween the  parties  recited  that  the  Gutting 
Packing  Company  "bought  of  M.  O.  Black- 
wood his  crop  of  apricots,"  and  Blackwood 
"soltP'  his  crop  of  apricots  to  the  Cutting 
Packing  Company.  In  that  respect  the  case 
was  stronger  for  tbe  asserted  vendor  than 
the  one  here. 

Tbe  subject  was  thoroughly  discussed  in 
the  Waltl  Case,  supra,  in  which  the  Supreme 
Court  adopted  the  opinion  of  the  District 
Court  of  Appeal  of  the  First  District  pre- 
pared by  the  late  Mr.  Justice  Hall.  From 
the  syllabus  we  get  the  following  concise 
statement  of  the  principal  tacts  and  of  the 
main  point  decided  by  the  court:  "The  plain- 
tiffs, who  were  the  owners  of  a  band  of 
sheep  located  near  Kings  City,  entered  Into 
a  written  contract  which  stated  that  they 
'have  this  day  sold'  to  the  defendants,  'all 
of  our  spring  wool  clip  of  1906  at  18  cents 
per  pound,  also  the  fall  wool  clip  of  1905  at 
14  cents  per  pound.  Tbe  fall  wool,  which  is 
stored  •  •  •  at  San  Francisco,  the  spring 
wool  to  be  delivered  at  Kings  City  depot  in 
consideration  thereof  we  accepted  a  deposit 
of  $250  part  of  payment  of  said  sale,  the 
balance  to  be  paid  on  the  delivery  of  wool.' 
At  the  time  the  contract  was  executed  the 
spring  wool  was  on  the  bodies  of  the  sheep. 
Held,  that  the  contract  was  not  one  of  pres- 
ent sale,  but  constituted  a  mere  agreement 
to  sell  and  buy;  that  the  contract  was  en- 
tire, and  did  not  pass  title  to  any  of  the 
wool  to  the  purchasers,  and  that  the  latter 
were  under  no  obligation  to  pay  for  any  of 
the  wool  until  the  delivery  to  them  of  all 
of  It"  There  is  a  reaffirmance  of  the  doc- 
trine of  the  Blackwood  Case,  and  the  court 
declares  that  "If  the  sheep  had  been  de- 
stroyed by  act  of  God  before  the  spring  wool 
had  been  sheared,  and  the  wool  thus  lost, 
It  would  hardly  be  contended  by  any  one  that 
tbe  buyer  should  bear  the  loss  of  the  wool, 
or  could  be  compelled  to  pay  for  It    *    *    * 


He  would  not  bear  such  loss,  because  tbe 
title  to  the  wool  had  not  vested  in  him,  and 
by  the  terms  of  the  contract  was  not  in- 
tended to  vest  in  him  until  it  had  been 
sheared  and  delivered  at  Kings  City." 

In  what  is  known  as  the  Blgee  Cotton  Gas- 
es, 22  Wall.  180,  22  li.  Ed.  863,  the  United 
States  Supreme  Court  held  that  the  follow* 
Ing  contract  did  not  pass  the  title,  but  must 
be  construed  as  an  executory  contract  of 
sale:  "We  have,  this  Slst  day  of  July,  1863, 
sold  unto  Mr.  h.  our  crops  of  cotton,  now 
lying  In  the  county  aforesaid,  numbering 
about  2,100  bales,  at  the  price  of  ten  cents 
per  pound,  currency,  the  said  cotton  to  be 
delivered  at  the  landing  of  Fort  Adams,  and 
to  be  paid  for  when  weighed.  Mr.  L.  agreeing 
to  furuish  at  his  cost  the  bagging,  rope,  and 
twine  necessary  to  bale  the  cotton  unglnned, 
and  we  do  acknowledge  to  have  received.  In 
order  to  confirm  this  contract  the  sum  of 
thirty  dollars.  This  cotton  will  be  received 
and  shipped  by  the  house  of  D.  &  Co.,  New 
Orleans,  and  from  this  date  la  at  the  risk 
of  Mr.  L.  This  cotton  is  said  to  have  weigh- 
ed an  average  of  600  lbs.  when  baled."  Aft- 
er redtlng  the  rules  already  stated  herein 
that  must  be  applied  in  ascertaining  whether 
the  contract  constituted  a  sale,  the  court 
through  Mr.  Justice  Strong,  declared:  "They 
are  in  most  cases  held  to  be  conclusive  tests. 
Though  not  supported  by  all  the  decisions, 
they  certainly  are  generally  accepted  in  Eng- 
land, and  by  most  of  the  courts  in  this  coun- 
try. •  •  •  In  our  Judgment  therefore, 
the  contract  of  July  81,  1863,  must  be  re- 
garded as  only  an  agreement  to  sell,  and  not 
as  effecting  a  transfer  of  the  ownership.  It 
left  the  property  In  Elgee,  where  it  was  be- 
fore." 

We  consider  the  cases  dted  by  appellant 
not  inconsistent  with  the  foregoing.  In  view 
of  their  peculiar  facts.  For  instance.  It  Is 
clear  that  the  distinguishing  feature  of  Bill 
V.  Fuller,  146  Cal.  60,  79  Pac.  592,  Is  the 
fact  that  the  vendee  was  responsible  for  tbe 
unmerchantable  condition  of  the  fruit  It 
is  so  declared  In  the  opinion,  as  follows: 
"The  fact  that  they  had  been  allowed  to  re- 
main so  long  on  the  trees,  and  thus  become 
unfit  for  the  market  was  the  fault  of  the  de- 
fendant, and  he  should  not  be  allowed  to 
take  advantage  of  that  fault" 

[3]  After  the  cause  was  submitted,  plain- 
tiff gave  notice  of  motion  for  leave  to  file  an 
amended  complaint  "according  to  tbe  evi- 
dence proved  In  said  cause."  It  does  not  ap- 
pear, except  in  the  opinion  of  the  trial 
court  what  was  the  specific  amendment  de- 
sired, but  It  Is  at  least  clear  from  said  opin- 
ion that  the  Judge  considered  the  proposed 
amendment  Irrelevant  He  states  that  the 
proposition  was  "to  set  up  a  contract  of  ab- 
solute sale,"  bat  that  "unfortunately  for  him 
there  was  nothing  In  tbe  testimony  that 
would  warrant  the  court  in  allowing  such 
an  amendment"  The  trial  Judge  was  legal- 
ly Justified  in  taking  this  view  of  the  evl- 
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dence,  and,  liavliig  iMcbed  tbs  conclnsion 
from  the  testtmony  of  tbe  witnesses  tbat 
there  was  no  sale,  of  course,  It  followed  tbat 
the  motion  to  amend  shonld  be  denied.  At 
least.  In  the  state  of  the  record.  It  cannot  be 
said  that  there  was  any  abnse  of  discretion 
therein. 

[4,  S]  It  seems  also  tbat  a  motion  was  made 
to  reopen  the  case,  tbat  plalntlflC  might  offer 
additional  evidence  as  to  certain  words  tbat 
appeared  on  the  checks  received  in  evldeDce, 
and  also  that  defendant  Porter  had  admit- 
ted that  be  bought  said  grapes  from  plaintiff 
and  bis  aasignoia.  There  Is  nothing  to  show 
that  this  motion  was  supported  by  affidavit 
or  other  evidence  tbat  might  Justify  appel- 
lant's omission  to  present  tbe  evidence  before 
tbe  canse  was  snbmltted.  Besides,  it  is 
quite  dear  tbat  tbe  evidence,  if  received, 
would  not  have  produced  a  dllferent  result, 
tbe  trial  Judge  saying:  "The  motion  to  set 
aside  the  submission  and  introduce  further 
testimony  In  view  of  what  baa  already  been 
said  wonld  be  useless  and  therefore  Is  de- 
nied." 

Another  motion  seems  to  have  been  made 
for  tbe  court  to  set  aside  tbe  Judgment  for 
tbe  reason  tbat  tbe  Judge,  in  bis  opinion, 
had  referred  to  tbe  complaint  as  verified 
when,  as  a  matter  of  fhct.  It  was  onverlfled. 
But  It  is  apparent  that  only  tbe  trial  Judge 
could  determine  whether  that  circumstance 
was  a  decisive  factor  in  tbe  determination  of 
the  cause.  In  denying  tbe  nx>tlon,  he  neces- 
sarily decided  that  tbe  mistake  was  of  no 
consequence.    We  cannot  say  tbat  he  erred. 

We  have  referred  to  these  assignments  of 
error  although  we  are  not  directed  to  tbe 
portion  of  the  transcript  containing  the  rec- 
ord concerning  them.  We  have  examined  all 
tbe  points,  indeed,  made  by  appellant,  but 
we  see  no  reason  for  disturbing  the  Judg- 
ment of  the  lower  court  and  it  is  therefore 
afBrmed. 

We  concur:  CHIPMAN,  P.  J.;  HABT,  J. 


PEOPLB  V.  WING.    (Cr.  486.) 

(District  Court  of  Appeal,  Sirst  District,  Call- 

fonia.    Oct.  20,  1913.) 

1.  B17BOI.ABT  (I  41*)  —  SOFFICnBHOY  0»  BVI- 
DKRCB. 

EMdenee  Mi  to  sustain  a  conviction  for 
bnrclaiy. 

[Ed.  Mote<— For  other  cases,  see  Burglary, 
Cent.  Dig.  U  94-103,  109;   Dec.  Dix.  i  41.*1 

2.  Ckhorai.  Law  ({  404*)— Evidkncb— Iden- 
TincATioir  or  Objkots. 

Where  Bome  of  the  artldet  admitted  in 
evidence  as  being  from  the  burglarised  store 
were  positively  identified  as  being  taken  there- 
from, and  others  were  shown  to  be  of  a  similar 
brand  and  make  to  those  in  the  store,  the  arti- 
cle* were  sufficiently  identified  to  be  admissi- 
ble. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  878,  SOl-BSi,  1467;  Dec. 
Dig.  i  404.*] 


8.  CBmiRAL  Law  9  959*)— CoirTiiniAHo»— 

SuBSEquxirr  Appucatior. 

There  was  no  abnse  of  discretion  in  deny- 
ing accused's  fourth  application  for  a  contin- 
uance of  a  motion  for  new  trial,  where  the 
court  had  already  granted  three  applications, 
the  last  of  which  carried  the  case  up  to  within 
one  day  of  the  time  which  the  court  could  have 
granted,  under  Penal  Code,  |  1191,  requiring 
the  court  to  pronounce  judgment  within  a  cer- 
tain time  after  verdict,  and  accused  had  rea- 
sonable opportunity  to  prepare  for  the  hear- 
ing. 

[l>d.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  {|  2406-2411;  Dec.  Dig.  i 
069.*] 

Appeal  from  Superior  Court,  City  and 
Gonnty  of  Ban  Francisco;  William  P.  Law- 
lor,  Judge. 

James  Wing  was  convicted  of  burglary, 
and  appeals  from  tbe  Judgment  of  conviction 
and  from  an  order  denying  bla  motion  for  a 
new  trial.    Affirmed. 

J.  K.  Boss,  of  San  Francisco,  for  appellant 
n.  S.  Webb,  Atty.  Gen.,  for  tbe  People. 

KERRIGAN,  J.  Tbe  defendant  was  charg- 
ed by  information  with  tbe  crime  of  burgla- 
ry. He  was  found  guilty  of  that  offense  In 
the  first  degree,  and  sentenced  to  imprison- 
ment for  a  term  of  eight  years.  From  the 
Judgment  and  from  bis  motion  for  a  new 
trial,  defendant  prosecutes  this  appeal. 

For  a  reversal  of  the  Judgment  defendant 
depends  principally  upon  bis  point  that  the 
evidence  does  not  sustain  tbe  verdict  of  the 
Jury.  This  position  is  not  maintainable.  A 
certain  business  concern  was  burglarized  in 
San  Francisco  on  tbe  night  of  July  8,  1912. 
In  September  of  the  same  year  a  detective  of 
tbe  police  department,  while  investigating  an- 
other charge  against  tbe  defendant,  found  In 
his  possession  tbe  articles  stolen  on  the  night 
of  July  8th.  Defendant  admitted  that  be  re- 
ceived these  goods  on  July  IStb,  but  at  tbe 
trial  claimed  that  he  had  purchased  them 
from  a  man  named  Dewey.  Tbe  articles  ad- 
mitted In  evidence  against  tbe  defendant 
were  amply  identified  as  those  which  were 
stolen  on  July  8tb  from  the  said  concern,  and, 
as  defendant  came  into  possession  of  them 
ten  days  later,  the  fact  of  his  being  In  pos- 
session of  recently  stolen  property  was  clear- 
ly before  the  Jury.  Dewey,  the  man  from 
whom  defendant  claimed  to  have  purchased 
this  property,  was  not  satisfactorily  Identi- 
fied, nor  was  he  called  as  a  witness  by  tbe 
defendant  Moreover,  a  witness  for  tbe  peo- 
ple testified  that  the  defendant  bad  told  him 
tbat  he  bad  bought  tbe  goods  in  Fresno  a  year 
before,  and  defendant  was  also  contradicted 
in  his  testimony  that  on  the  night  of  the 
commission  of  tbe  crime  he  was  in  the  city 
of  Stockton  by  tbe  proprietress  of  the  hotel 
where  he  lived,  who  testified  that  on  the 
night  of  July  8th  he  occupied  bla  room  In  the 
hotel  conducted  by  her  in  San  Francisco. 

[1]  The  Jury  evidently  gave  no  weight  to 
tbe  defendant's  testimony  tbat  he  was  in 
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Stockton  on  that  nlgbt,  and  believed  tbe  tes- 
timony of  the  hotelkeeper.  That  ciicnm- 
Btance,  with  the  fact  that  he  had  in  hla  pos- 
session the  property  shortly  after  it  was 
stolen,  together  with  the  farther  circum- 
stance that  he  had  made  contradictory  ex- 
planations or  statements  of  how  he  bad  come 
into  Its  possession — not  mentioning  other  sus- 
plclous  Incidents — were,  we  think,  amply  suf- 
ficient to  support  the  verdict  of  the  jury. 

[2]  The  exhibits  which  were  admitted  In 
evidence  were  sufficiently  identified  as  being 
the  property  of  the  concern  burglarized. 
Some  of  them  were  positively  identified  as 
being  taken  from  the  store;  others  -were 
shown  to  be  of  a  similar  brand  and  make  to 
those  handled  in  the  store  burglarized,  in 
common,  however,  with  other  stores.  The 
rulings  of  the  court  in  admitting  this  evi- 
dence were  not  erroneous  by  reason  of  in- 
sufficient identification.  Woodruff  v.  State 
(Tex.  Cr.  E.)  20  S.  W.  573 ;  Mltebell  v.  State, 
94  Ala.  68,  10  South.  618;  Underbill  on  Grim. 
Ev.  i§  47,  379. 

Defendant  is  mistaken  in  saying  that  the 
trial  court  failed  to  instruct  the  jury  as  to 
the  law  upon  drcumstantial  evidence.  The 
record  shows  that  the  Jury  were  carefully 
and  fully  instructed  on  that  subject 

[3]  The  court  committed  no  abuse  of  its 
discretion  in  denying  defendant's  last  appli- 
cation for  a  continuance  of  tbe  hearing  of  his 
motion  for  a  new  trial.  It  had  already  grant- 
ed three  continuances  of  the  motion,  the  last 
of  which  took  the  matter  up  to  within  one 
day  of  tbe  time  which  the  court  could  have 
granted  defendant,  under  the  provisions  of 
section  1191  of  the  Penal  Code,  vrithout  nul- 
lifying tbe  verdict.  The  continuance  request- 
ed was  for  an  indefinite  time,  and,  if  it  had 
been  granted  for  more  than  one  day,  the 
terms  of  section  1191  of  the  Penal  Code 
would,  as  just  stated,  have  been  violated,  and 
the  court  rendered  powerless  to  pronounce 
Judgment  The  purpose  of  this  section  was 
to  expedite  tbe  hearing  of  appeals  in  crimi- 
nal cases,  and,  tbe  defendant  having  been 
given  a  reasonable  opportunity  to  prepare 
for  the  bearing  of  his  motion,  it  follows  that 
the  denial  of  a  further  postponement  was 
proper. 

The  Judgment  and  order  are  affirmed. 


We    concur : 
ARDS,  J. 


LBNNON,    P.    J.;     RIOH- 


PEOPLB  ▼.  WING.     (Cr.  487.) 

{District  Court  of  Appeal,  First  District  Cali- 
fornia.   Oct  20,  1913.) 

1.  BubgulBT  d  41*)  —  SumciKNOT  or  Bn- 

DENCS. 

Evidence  fteld  to  snatain  a  conviction  for 
burglary. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  IS  94-103,  109;   Dec.  Dig.  |  4L»] 


2.  CanaiTAL  Law  (i  1035*)  —  PsBSKKTATioir 
Below. 

Accused  cannot  complain  on  appeal  that 
the  court  ordered  one  of  his  witnesses  into 
custody  on  a  pending  misdemeanor  charge  in 
the  presence  and  hearing  of  the  jury  which 
tried  accused,  thereby  discrediting  such  wit- 
ness, where  accused  &d  not  call  the  person  as 
a  witness  or  assign  the  court's  action  as  mis- 
conduct 

[Ejd.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  {{  2633-2638,  2643,  2644;  Dec. 
Dig.  i  1085.*] 

8.  Cbikirai,  Law  (S  1171*)— AppeaI/— EUbm- 

LESS  EteBOB— lUFBOPBB   ABOUUERT. 

Where  accused  testified  on  cross-examina- 
tion that  he  had  been  convicted  of  a  felony,  it 
cannot  be  said  that  a  statement  in  argument 
by  the  district  attorney  that  accused  was  in 
the  habit  of  planning  burglaries  was  prejudi- 
cial, though  the  district  attorney  had  no  right  to 
go  into  the  details  of  other  criminal  operations 
by  accused. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  8126,  3127;  Dea  Dig.  | 
1171.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  William  P.  Lawlor, 
Judge. 

James  Wing  was  convicted  of  second  de- 
gree burglary,  and  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion 
for  a  new  trial.    Affirmed. 

J.  K.  Boss,  of  San  Francisco,  for  appel> 
lant    U.  S.  Webb,  Atty.  Qea.,  for  the  People. 


KERRIGAN,  J.  The  defendant  was  con- 
victed of  the  crime  of  burglary  in  the  second 
degree,  and  sentenced  to  serve  a  term  of  five 
years  in  tbe  state  penitentiary,  the  sentence 
to  run  concurrently  with  a  previous  sentence 
for  a  similar  crime.  This  is  an  appeal  by  the 
defendant  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trlaL 

[1  ]  Defendant  makes  the  point  that  the  ver- 
dict Is  contrary  to  the  evidence. 

Very  briefly  the  evidence  introduced  by 
the  people  shows  that  a  room  of  tbe  prosecut- 
ing witness  was  burglarized  on  tbe  7tb  day 
of  Septenlber,  1912,  and  from  it  there  were 
taken  wearing  apparel,  jewelry,  a  razor,  and 
a  pawn  ticket  for  a  diamond  ring.  Notwith- 
standing that  the  defendant  and  a  friend  of 
his  called  Kelly  occupied  rooms  in  another 
building  in  San  EVanclsco  (the  crime  being 
committed  in  that  city),  the  defendant  just 
prior  to  the  7th  day  of  September  rented  a 
room  in  the  Hotel  Belvedere  adjoining  the 
room  of  the  prosecuting  witness,  and  on  the 
morning  of  the  burglary,  at  about  11  o'clock, 
the  defendant  and  associates  of  his  were  seen 
near  the  room  of  said  witness,  and  at  about 
that  time  one  of  the  defendant's  callers  was 
noticed  leaving  the  building  with  a  large 
bundle,  which  looked  like  a  bundle  of  clothes. 
On  the  same  day,  when  tbe  defendant  was 
questioned  by  detectives  of  the  police  depart- 
ment concerning  tbe  crime,  he  claimed  to 
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know  nothing  about  it;  yet  wlwn  be  waa 
searched  part  of  the  stolen  Jewelry  waa 
found  on  hla  person,  and  the  wearing  apparel 
was  later  found  tn  the  rooms  which  he  oc- 
cupied with  Kelly.  Trne,  be  offered  an  ex- 
planation of  how  he  came  Into  possession  of 
theartides;  but  the  Jury  eridently  disbeliev- 
ed bis  ^cplanatlon,  and  adopted  as  trne  the 
erldenoe  introduced  by  the  people,  drew 
leglflmate  Inferences  therefrom,  and  arrived 
at  thdr  conclusion  of  the  guilt  of  the  defend- 
ant. We  think  it  Is  plain  that  the  evidence 
supports  their  verdict 

[2]  Defendant's  next  point  is  stated  to  be 
that  the  Jury  received  evidence  out  of  conrt 
It  is  based  upon  the  assertion  that  the  court 
ordered  one  of  the  defendant's  witnesses  into 
custody  of  the  sheriff  on  a  misdemeanor 
charge  pending  in  the  superior  conrt  on  ap- 
peal, and  that  this  was  done  in  the  presence 
and  hearing  of  the  Jury,  and  discredited 
the  witness  to  such  an  extent  that  the  def  aid- 
ant was  prevented  from  using  her  evidence. 

Of  course,  the  defendant  was  not  prevented 
from  calling  snch  person  as  a  witness,  al- 
though he  may  have  considered  it  more  pru- 
dent not  to  do  BO,  and,  leaving  out  of  con- 
sideration the  conflict  in  the  affidavits  In- 
trodnced  by  the  people  and  defendant  re- 
spectively on  the  latter's  motion  for  a  new 
trial  upon  this  feature  of  the  case,  the  de- 
fendant, not  having  called  snch  person  as  his 
witnesB,  nor  assigned  the  alleged  action  of 
the  conrt  as  misconduct,  la  in  no  position 
now  to  complain. 

[3]  Defendant  also  assigns  as  prejudicial 
error  the  conduct  of  the  district  attorney, 
who,  in  his  argumoit  to  the  Jury,  used  the 
following  language:  "He  [referring  to  the 
defendant]  was  in  the  haUt  of  getting 
burglaries  committed — planning  burglaries. 
Twelve  men  chosen  as  Jurors  have  tried  him 
and  convicted  him  of  a  felony." 

It  appears  that  the  defendant  took  the 
stand  in  his  own  bdialf,  and  on  cross-exam- 
ination it  was  shown  that  he  had  been  con- 
victed of  a  felony.  While  we  think  the  dis- 
trict attorney  had  no  right  to  go  into  the 
details  of  the  other  case,  still  we  are  unable 
to  aay  that  the  observation  of  the  district 
attorney  prejudicially  affected  the  defend- 
ant's case,  and  this  must  have  been  the  view 
of  the  defendaant,  for  the  incident  was  not 
assigned  as  misconduct,  nor  waa  the  conrt  re- 
quested to  instmct  the  Jury  to  disregard  the 
remarks. 

There  are  other  assignments  of  error  in 
defendant's  brief;  bnt  each  of  them  has  less 
merit  than  those  already  discussed,  and  are 
consequently  unworthy  of  detailed  notice. 

Olie  Jodgment  and  order  appealed  from  are 
affirmed. 

We  Goncnr:  LBNNON,  P.  J.;  RICH- 
ARDS, J. 


HOWELL  T.  BBNI  et  aL 

(Supreme  Oonrt  of  Montana.    Nov.  29,  1913.) 

L  JUDOKERT  (I  951*y— Pbebuuftioks  to  Up- 
hold JUDOHXITT— MATnCBS  CONSIDEBXD. 

In  an  action  for  damages  by  diversion  of  a 
stream,  it  appeared  that  in  a  previous  anit  La 
which  plaintiff  and  defendant  bad  participated, 
involving  the  right  to  the  use  of  such  water,  a 
decree  waa  entered  establishing  plaintiff's  right 
aa  prior  both  in  time  and  right  to  the  rifht*  of 
aay  of  the  defendants,  and  enjoining  Interference 
with  plaintiff's  rights.  Held,  that  in  the  absence 
of  the  pleadings  in  luch  suit  and  of  any  evidence 
to  the  contrary,  it  would  be  presumed  that  the 
court  had  properly  before  it,  not  merely  tiie  rela- 
tive rights  of  the  parties  in  order  of  time,  bnt  the 
possibilitv  of  interference  with  the  plaintiff's 
right  by  diversion  above  him,  and  that  there  was 
foundation  for  the  decree  in  all  its  substantial 
particulars. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  1806-1812;   Dee.  Dig.  |  96L*] 

2.  judomxnt    (i    717*)  —  conolttsivxrbss — 

Maitess  Gonoludbd. 

In  a  prior  suit  to  which  plaintiff  and  de- 
fendant were  parties,  involving  their  water  rights 
and  the  poaubility  of  interference  with  plain- 
tiff's right  by  diversion  above  him,  plaintiff's 
prior  right  was  established  and  defendants  were 
enjoined  from  interference  therewith.  Rev. 
Codes,  I  7917,  declares  that  onlv  that  is  deemed 
to  have  been  adjudged  in  a  former  judgment 
which  appeals  upon  its  face  to  have  been  bo 
adjudged,  or  which  was  actuaUy  or  necessarily 
indnded  therein.  Held  that  such  former  judg- 
ment necessarily  determined  titat  at  that  time 
the  waters  of  the  creek  did  not  sink  and  be- 
come lost  between  the  ranches  of  the  parties,  so 
that  evidence  to  the  contrary  was  not  admissi- 
ble until  a  change  in  the  oonditiona  subsequent 
to  the  decree  waa  shown. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  1 1248;  Dec,  Dig.  |717.*] 

8.   TOBTS  (I  22»)— JOIHT  LlABnXTT. 

When  two  or  more  parties  act  each  tot  him- 
self, in  producing  a  result  injurious  to  another, 
they  cannot  be  held  jointly  liable  for  the  acts  of 
each  other. 

[Bd.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  II  29,  81 ;   Dec  Dig.  f^*] 

1.  Watebs  awd  Wateb   Coubsbs   (I  162*)— 
Joinder  of  Pasties — Statutes. 

Rev.  Codes,  i  4862,  providing  that  in  ac- 
tions to  protect  water  ngnta  plaintiff  may  Join 
all  persons  diverting  the  water  parties  defend- 
ant so  that  the  rights  may  be  settled  in  one 
action,  authorizes  only  a  suit  in  equity  to  aettle 
the  relative  priorities  and  rights  of  all  the  par- 
ties to  the  water,  in  which  damages  are  a  mere 
incident  and  does  not  authorize  a  single  action 
at  law  for  the  entire  damage,  either  with  or 
without  an  apportionment  to  each  of  his  share  of 
the  damage. 

WISd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {|  156,  167;    Dec. 
Dig.  I  162.»] 

6.  Affbai.  ard  BBBom  (|  1170*)— H^ulxbs 

Ebbob— Bbbob  Not  Ansoniro  Rebttlt. 

Under  Rev.  Codes,  |  6683,  providing  that 

the  court  shall  disregard  error  which  does  not 

affect  the  substantial  rigjits  of  the  jwrties,  where 

the  Judgment  is  correct  and  could  not  in  the  sahe 

action,  be  otherwise,  so  that  errora  assigned  do 

not  affect  it  the  court  cannot  reverse  therefor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.   {I  4032,  4066,  4075,  4098, 

4101,  4454,  4640-4645;   Dec.  Dig.  |  1170.*] 
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Appeal  from  District  Court,  Yellowstone 
Countr;   Sydney  Fox,  Judge. 

Action  by  T.  N.  Howell  against  Wallace 
Bent  and  others.  Judgment  for  defendanta, 
and  plaintiff  appeals.    Affirmed. 

W.  M.  Johnston  and  H.  J.  Coleman,  both 
of  Billings,  for  appellant.  Nichols  &  Wilson, 
of  Billings,  for  respondents. 

SANNER,  J.  Action  by  T.  N.  HoweU  to 
recover  from  Wallace  Bent,  Bert  Bent,  Mi- 
chael Wrote,  Tony  Garcia,  George  Crosby, 
John  Sadring,  Charles  Ingram,  C.  M.  Young, 
W.  R.  Bainbrldge,  James  Pauley,  Tillman  C. 
Graham,  A.  W.  Adams  and  Curtis  Beeler,  as 
defendants,  for  Injury  to  and  loss  of  crops 
on  account  of  the  alleged  wrongful  dirersion 
of  the  waters  of  Sage  creek.  Sage  creek  is 
a  small  stream  which  rises  In  Montana  and 
flows  into  Wyoming,  and  upon  it  or  its  trib- 
utaries all  the  parties  reside  or  have  lands 
which  require  artificial  Irrigation  for  the  suc- 
cessful raising  of  crops.  The  appellant  pos- 
sesses a  right  to  110  miner's  Inches  of  the 
waters  of  Sage  creek  for  the  irrigation  of  his 
lauds,  which  lie  in  the  state  of  Wyoming 
some  miles  below  the  lands  of  respondents, 
and  this  right  is  prior  and  superior  to  any 
that  may  be  asserted  by  the  respondents  or 
any  of  them.  For  the  purpose  of  utilizing 
his  right  the  appellant  has,  since  August  1, 
1890,  maintained  a  dam  across  said  creek 
about  a  mile  abore  bis  place,  and  also  a 
ditch,  tapping  the  creek  at  that  point,  of  suf- 
ficient size  and  character  to  divert  and  con- 
duct the  water  to  his  land.  It  is  alleged  that 
in  the  year  1908  the  appellant  tilled  and  cul- 
tivated 180  acres  of  his  land  in  a  good,  bus- 
bandlike  manner,  constructed  laterals  from 
his  main  ditch  so  as  to  distribute  the  water 
over  the  land,  planted  and  seeded  a  large 
portion  of  the  land  to  alfalfa  and  wheat, 
and  In  all  respects  properly  cared  for  the 
same.  The  burden  of  the  complaint  is  set 
forth  in  paragraph  8  as  follows:  "(8)  That 
said  defendants,  and  each  of  them,  in  the 
years  1908,  1909,  and  1910,  bad  ditches  tap- 
ping said  Sage  creek  and  its  tributaries 
above  the  intake  of  plaintiff's  said  ditch; 
that  when  it  became  necessary  to  irrigate 
said  crops  of  wheat  and  alfalfa  in  the  year 
1908,  said  defendants  and  each  of  them  tap- 
ped said  Sage  creek  and  diverted  therefrom 
all  of  the  waters  of  said  Sage  creek  and  its 
tributaries,  and  thereby  deprived  plaintiff  of 
the  use  of  any  of  the  waters  of  said  Sage 
creek  and  its  tributaries  for  the  irrigation  of 
said  crops,  which  deprivation  and  wrongful 
use  of  said  water  by  said  defendants  contin- 
ued throughout  the  entire  irrigating  season 
of  that  year;  that  plaintiff  notified  said  de- 
fendants and  each  of  them  of  his  right  to 
the  said  waters  of  Sage  creek  and  its  tribu- 
taries, and  that  they  and  each  of  them  were 
diverting  the  same  from  plaintiff  to  his  dam- 
age, and  demanded  that  they  allow  said  wa- 
ter to  flow  dovm  said  Sage  creek  In  suffi- 


cient quantity  to  allow  Um  to  divert  tliere- 
from  110  miner's  inches  thereof,  to  which  he 
was  entiUed;  tliat  notwithstanding  such  no- 
tice and  demand  from  plaintiff,  said  defend- 
ants and  each  of  them,  from  the  commence- 
ment of  the  irrigation  season  and  throughout 
the  whole  season,  wrongfully  and  unlawfully 
diverted  all  of  the  waters  of  said  Sage  creek 
and  its  tributaries,  and  thereby  deprived 
plaintiff  of  the  use  of  any  of  said  waters  In 
that  year;  that  by  reason  of  said  wrongful 
acts  of  said  defendants,  the  plaintiff's  afore- 
said crops  of  wheat  and  alfalfa  were  entire- 
ly ruined  and  destroyed,  and  said  alfalfa 
killed,  and  plaintiff  suffered  the  entire  loss 
of  said  crops  by  reason  thereof  and  for  no 
other  reason."  To  the  complaint  four  sep- 
arate answers  were  filed;  one  by  Wallace 
Bent  and  Bert  Bent,  one  by  Beeler  and  Ad- 
ams, one  by  Young,  Ingram  and  Sadring,  and 
one  by  Bainbrldge.  These  answers  differ 
sllghtiy  in  detail,  but  the  general  effect  ot 
each  of  them  is  to  raise  an  issue  upon  the 
material  allegations  of  the  complaint  The 
trial  was  to  the  district  court  sitting  with  a 
Jury,  and  after  dismissal  by  appellant  as  to 
Tillman  C.  Graham,  the  verdict  was  for  the 
respondents.  Judgment  on  the  verdict  was 
entered,  and  appellant  in  due  time  presented 
his  motion  for  new  trial,  which  was  denied. 
The  cause  is  before  us  upon  appeal  from  the 
Judgment,  and  from  the  order  denying  the 
motion  for  new  trial. 

The  brief  of  appellant  assigns  16  alleged 
errors.  One  of  these  relates  to  the  pleadings, 
4  to  the  instructions,  and  the  remainder  to 
rulings  upon  the  evidence.  No  good  purpose 
could  be  served  by  discussing  these  assign- 
ments in  detail,  because,  for  reasons  present- 
ly to  appear,  the  Judgment  must  be  affirmed 
in  any  event  Suffice  it  to  say  that  we  see 
no  error  in  any  of  these  rulings,  except  the 
admission  of  testimony  to  the  effect  that  the 
waters  of  Sage  creek  sank  and  were  lost 
between  the  ranches  of  respondents  and  that 
of  appellant  We  think  this  subject  was  not 
open  to  inquiry  as  between  the  parties  to 
this  action. 

[1, 2]  The  complaint  alleges,  and  the  re- 
spondents have  admitted,  that  on  May  28, 
1906,  in  the  Circuit  Court  of  the  United 
States,  Ninth  Circuit,  IMstrlct  of  Montana, 
in  an  action  involving  the  right  to  the  use 
of  the  waters  of  Sage  creek,  wherein  one  W. 
A.  Norris  was  plaintiff,  the  appellant  herein 
was  Intervener,  and  the  respondents  or  their 
predecessors  in  interest  were  defendants, 
snch  proceedings  were  had  that  the  Judgment 
and  decree  of  that  court  was  duly  entered 
establishing  the  right  of  appellant  to  110 
miner's  inches  of  the  waters  in  said  Sage 
creek  and  its  tributaries  as  of  August  1, 1900, 
and  prior  both  in  time  and  right  to  the  rights 
of  any  of  defendants.  In  and  by  this  decree 
the  defendants  were  enjoined  from  in  any 
manner  interfering  with  the  rights  of  the 
present'  appellant,  but  were  commanded  to 
aUow  a  soffldent  amount  of  water  to  flow 
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down  to  satisfy  Ub  claim  wheoerer  needed  by 
bim.  While  It  la  true  the  pleadlnga  In  that 
action  are  not  before  oa,  the  decree  itaelf — 
as  admitted  by  the  respondenta — la  of  snch 
a  character  that  we  mnst  presume,  In  the 
absence  of  anything  to  the  contrary,  that  the 
court  had  properly  before  It,  not  merely  the 
relative  rights  of  the  parties  In  order  of 
time,  bnt  the  possibility  of  Interference  with 
the  right  of  Howell  on  account  of  diversions 
above  him.  If  at  that  time  the  waters  of 
Sage  creek  sank  and  were  lost  between  the 
ranches  of  respondents  and  that  of  appel- 
lant, no  assertion  of  rights  to  such  waters 
by  respondents  or  their  predecessors  in  inter- 
est, and  no  diversion  of  snch  waters  by  the 
respondents  or  their  predecessors  in  interest, 
conid  constitute  an  interference  with  HowelL 
In  snch  a  situation  there  would  have  been 
no  occasion  for  the  Injunctlonal  portion  of 
the  decree.  As  we  cannot  presume  the  de- 
cree to  have  been  without  foundation  or 
meaning  in  any  of  its  substantial  particulars, 
it  follows  that  the  Circuit  Court  of  the 
ITnlted  States  In  entering  the  decree  neces- 
sarily determined  that  at  that  time  the  wa- 
ters of  Sage  creek  did  not  sink  and  become 
lost  between  the  ranches  of  respondents  and 
that  of  appellant  Rev.  Codes,  §  7917 ;  Loko- 
wlch  T.  aty  of  Helena,  46  Mont.  676,  129 
Pac  1063.  This  conclusion  Is  strengthened 
by  the  testimony  in  the  record  before  na,  as 
weU  as  by  the  decision  of  the  case  In  the 
Glrcnlt  Court  of  the  United  States  in  the  first 
instance  (Morris  v.  Bean  [C.  &]  146  Fed. 
423),  and  in  the  Circuit  Court  of  Appeals, 
where  it  was  intermediately  affirmed  (Bean 
V.  Morris,  159  Fed.  661,  88  a  C.  A.  819). 
It  being  the  adjudicated  fact  that  when  the 
decree  of  the  Circuit  Court  of  the  United 
States  was  entered,  the  waters  of  Sage  creek 
did  not  sink  and  become  lost,  no  evidence  to 
the  contrary  was  admissible  until  a  change 
In  the  conditions  subsequent  to  the  decree 
was  shown. 

[S,  4]  But  the  error  is  of  no  avail  because 
the  plaintiff  was  not  entitled  to  Judgment. 
The  complaint  leaves  one  in  some  uncertain- 
ty as  to  whether  the  pleader  intended  to 
charge  that  the  respondents  acted  Jointly  or 
severally  in  diverting  the  water.  If  Jointly, 
it  is  not  sustained  by  any  evidence;  if  sev- 
erally, then  the  complaint,  the  evidence  pre- 
sented by  the  appellant,  and  the  instructions 
given  to  the  Jury  at  his  instance  were  con- 
dstent,  but  were  grounded  upon  a  theory 
wholly  untenable.  It  Is  well  settled  that 
when  two  or  more  parties  act,  each  for  him- 
self, in  producing  a  result  injurious  to  the 
plaintiff,  they  cannot  be  held  Jointly  liable 
for  the  acts  of  each  other;  nor,  in  the  ab- 
sence of  statutory  authorization,  can  they  be 
sued  In  one  action  for  the  entire  damage, 
either  with  or  without  an  apportionment  to 
each  of  his  share  of  the  damage.  In  pursu- 
ing th^r  course,  counsel  for  appellant  doubt- 


less proceeded  upon  the  assumption  tliat  such 
authorization  la  to  be  found  in  section  4S62, 
Revised  Codes;  but,  as  early  as  1895,  the 
law  was  declared  otherwise  tn  Miles  v.  Du 
Bey,  15  Mont  840,  39  Pac.  313.  That  case 
arose  squarely  upon  the  Interpretation  of 
section  1260,  fifth  division.  Compiled  Stat- 
utes 1887,  which  is  Identical  with  section 
4862,  Revised  Codes,  and  in  deciding  it  this 
court  held  that  an  action  like  the  one  at 
bar  will  not  lie,  and  that  the  section  in  ques- 
tion authorized  the  proceeding  here  employed 
only  In  a  suit  in  equity  to  "settle  the  relative 
priorities  and  rights  of  all  the  parties  to 
the  water,  or  the  use  thereof,  of  the  stream 
mentioned,"  in  wblch  the  damages  claimed 
are  a  mere  Incident  See,  also,  Blaisdell  v. 
Stephens,  14  Nev.  17,  33  Am.  Rep.  523;  Beach 
▼.  Spokane  Ranch  ft  Water  Co.,  25  Mont 
370,  66  Pac.  106. 

[f]  We  fully  realize  that  the  foregoing 
consideration  is  not  made  a  matter  of  spedAc 
argument  In  the  briefs  before  us,  but  it  is 
argued  that  the  Judgment  should  be  re- 
versed and  a  new  trial  directed  because  of 
the  errors  assigned.  If — as  is  the  case — the 
Judgment  is  correct.  If  it  could  not  in  this 
action  be  other  than  it  Is,  then  the  errors 
assigned  could  in  no  wise  affect  it;  and  we 
are  forbidden  as  well  by  the  statute  (Revised 
Codes,  f  6593)  as  by  the  rules  of  reason,  to 
order  a  reversal  (Knipe  v.  Washoe  Copper  Co. 
et  aL,  37  Mont  161,  96  Pac.  129).  Accord- 
ingly the  Judgment  and  order  appealed  from 
are  affirmed. 

Affirmed. 

BRANTLX,   0.   J.,   and  HOLLOW  AY,  X, 

concur. 


McDonald  et  al.  v.  miMMER  et  al. 
(Supreme  Court  of  Colorado.     Dec.  1,  1918.) 

1.  Deeds  (|  112*)— Dssosmioir  or  Pbopkbtt 
— Refsbencb  to  Map. 

Where  land  is  described  in  a  deed  accord- 
ing to  a  plat  or  map,  the  deed  is  to  be  constru- 
ed in  connection  with  such  plat  or  map  for  the 
purpose  of  identifying  the  property,  though 
this  does  not  exclude  other  means  of  identifica- 
tion not  in  conflict  with  the  map. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  il  823.  824;   Dec.  Dig.  {  112.*] 

2.  DEnioATion  (I  10*)  —  CoNBrBucnoN  and 
Operatxoh  of  Plat. 

A  recorded  plat  of  a  tract  of  land  divided 
into  lots  through  which  was  a  street  showed 
the  boundary  of  the  lota  as  excluding  the  street 
TIm  owner's  statement  filed  therewith  stated 
that  he  had  reserved  for  the  use  of  the  public 
forever  a  roadway  or  street  through  the  tract, 
and,  after  giving  the  measurements  of  the  lots, 
stated  that  sncn  measurements  ran  from  the 
center  of  the  street  bnt  that  snch  described 
roadway  was  reserved  for  such  use  forever. 
Held,  tiiat  the  statement  was  not  in  conflict 
with  the  map,  but  if  it  was,  the  map  control- 
led, and  the  lots  did  not  include  any  part  of  the 
street  whether  the  title  to  the  street  by  dedi- 


*rBr  oUmt  euw  na  sams  topic  and  Motion  NUMBSa  in  Deo.  Die.  A  Am.  Dig.  Key-No.  8«riM  *  Sop'r  IndexM 


52 


137  PACIFIC  EBPORTBB 


(Colo. 


cation  was  In  the  county  or  whether  it  was  re- 
aerved  forever  for  public  purposes. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §§  35,  37-47 ;    Dec.  Dig.  f  19.*] 
8.  Dedication     (|     19*)  —  Dbscbiption     or 

Peopebty— "West  Hau"— "Ham  of  Lot." 
Where  the  owner  of  a  tract  of  land  divid- 
ed it  into  lots  and  filed  a  plat  showing  that  the 
boundary  of  the  lots  excluded  the  street,  one 
who  thereafter  purchased  half  of  a  lot  on  the 
east  side  of  the  street,  described  in  his  deed 
merely  as  the  "west  half  of  the  lot,  acquired 
one-half  the  length  of  the  lot  from  the  side  of 
the  street,  the  one-half  of  the  street  itself  not 
being  included  as  a  part  of  his  moietyj  notwith- 
standing his  contingent  right  of  reversion  under 
Mills'  Ann.  St  1912.  {  7221,  providing  that 
when  aqy  street  or  alley  designated  on  the  plat 
of  any  city  or  town  or  subdivision  of,  or  addi- 
tion to,  any  municipal  corporation,  shall  be  va- 
cated, the  fee  of  the  lands  included  within  the 
street  or  alley,  and  all  righl^  title,  or  interest 
of  the  state  and  the  municipal  corporation, 
shall  vest  in  the  owners  of  the  abutting  lots  to 
the  center  of  the  street 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  35,  37-47 ;   Dec.  Dig.  f  19.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  p.  7432;  vol.  4,  pp.  3207,  3208;  vol.  8, 
p.   7676.] 

4.  BOUNDABIBS  (i  20*)  —  DXSOBII>TIOR  OT 
PBOFBBTT— BoimDED  BT  STREET  OB  HIGH- 
WAY. 

The  rule  that  m  conveyance  of  land  de- 
scribed as  bounded  by  a  highway  or  street  will 
be  construed  to  mean  the  middle  of  such  high- 
way or  street,  unless  such  construction  is  con- 
tradicted expressly  or  by  necessary  implication, 
does  not  apply  where  the  title  to  the  street  is 
in  the  government  or  municipality,  or  where 
the  grantor  is  a  corporation  bolding  a  street 
for  public  purposes  and  disi>osing  of  the  adja- 
cent lots  for  private  use. 

[Bd.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  H  123-130,  132;   Dec.  Dig.  {  20.»] 

Elrror  to  Diatrlct  Court,  Jefferson  County; 
Charles  McCall,  Judge. 

Action  by  Henry  McDonald  and  another 
against  William  Kummer  and  another.  Judg- 
ment for  defendants,  and  plalntiflti  bring  er- 
ror.   Reversed,  with  directions. 

A.  O.  Pattee,  of  EQgewater,  and  William 
A  Dier,  of  Golden,  for  plaintiffs  in  error. 
Samuel  W.  Johnson,  of  Denver,  for  defend- 
ants In  error. 

SCOTT,  3.  This  is  an  action  to  determine 
and  settle  a  disputed  boundary  line.  The 
case  was  tried  on  an  agreed  statement  of 
tftct  From  this  it  appears  that  on  the 
fitli  day  of  December,  1887,  one  William  O. 
Smith,  who  was  then  the  owner  of  the  prem- 
ises involved,  filed  for  record  with  the  coun- 
ty clerk  and  recorder  of  Jefferson  county  his 
plat  and  statement  duly  acknowledged.  This 
statement  was  as  follows:  "Know  All  Men 
by  These  Presents:  Tba.t  I  have  subdivided 
the  east  one-half  (El.  Vi)  of  the  southeast 
quarter  (S.  E.  ^)  of  section  tliirty-four  (Sec. 
34),  township  three  south  (T.  8  S.),  range 
stxty-nlne  west  (69)  into  five  (5)  acre  tracts 
as  indicated  below  by  the  plat  and  survey 
made  by  E.  L.  Berthoud,  and  I  have  reserved 
for  the  use  of  the  public  forever,  a  roadway 


or  street  through  the  center  of  said  land 
running  north  and  south  one  hundred  and 
sixty  (160)  rods  long  by  four  (4)  rods  wide 
(east  and  west),  said  8-acre  tracts  being 
twenty  (20)  rods  fronting  on  said  street  by 
forty  (40)  rods  deep  (east  and  west).  Said 
measurements  running  from  the  center  of 
said  street,  but  the  above-described  roadway 
being  reserved  for  the  said  use  forever. 
Signed  at  Golden,  Colorado,  this  5th  day  of 
December,  A.  D.  1887.  [Signed]  William  0, 
Smith." 

The  plat  diows  the  roadway  or  street, 
from  north  to  south  through  the  center  of 
the  tract  with  eight  tracts  or  lots  apparently 
of  equal  size  on  either  side  of  the  street,  and 
numbered  from  1  to  16,  inclusive.  The  prem- 
ises In  question  consist  of  lots  numbered  1 
and  2,  lying  on  the  east  side  of  the  dedicated 
street,  called  Center  street;  lot  1  being  in 
the  southeast  comer  of  the  tract,  and  lot  2 
adjoining  lot  1  on  the  north,  the  west  end 
of  both  lots  abutting  on  Center  street 

Plat  and  statement: 


COONXV 


Road 


By  various  mesne  conveyances,  the  plain- 
tiffs in  error,  plaintlSB  below,  are  the  owners 
of  the  west  half  of  lots  1  and  2,  and  the  de- 
fendants are  owners  of  the  east  half  of  said 
lots.  The  plaintiffs'  portions  of  these  lots 
abut  on  Center  street    The  plaintiffs  claim 
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that  tbelr  Interest  should  be  one-half  the  lota 
measured  eastward  from  the  side  line  of  the 
street,  while  defendants  contend  that  this 
measurement  should  be  from  the  center  of 
the  street  The  conveyances  In  each  case  be- 
ing for  "the  west  half'  of  the  glren  lot  and 
for  the  "east  hair'  of  sndi  lot  The  trial 
court  sustained  the  contention  of  defendants 
and  fixed  the  dividing  line  midway  between 
the  center  of  the  street  and  the  east  end  line 
of  the  lots. 

There  was  a  further  sttpulatlon  of  the 
parties  as  to  certain  acts  and  conduct  as 
follows:  "That  a  surrey  of  said  tracts  one 
(1)  and  two  (2)  was  made  by  one  Charles 
C.  Smith,  and  a  surrey  was  made  by  Irrlng 
B.  Williams,  as  stated  in  said  petition;  and 
that  upon  said  surrey  there  Is  a  dispute  as 
to  the  location  of  the  line  between  the  west 
half  and  the  east  half  of  said  lots  one  (1) 
and  two  (2),  the  distance  between  said  sur- 
veys being  one  (1)  rod  or  sixteen  and  one- 
half  (16%)  feet,  thereby  learing  a  strip  of 
land  16^  feet  wide  and  forty  (40)  rods  long 
between  said  surreys  which  the  petitioners 
and  respondents,  each  respectirely,  claim  to 
own  and  be  entitled  to  by  rlrtue  of  the  plat 
and  the  conreyances  as  aforesaid.  That  both 
of  said  surreys  agree  as  to  the  location  of 
the  center  of  said  Center  street,  as  to 
the  four  (4)  corners  ef  said  tracts  one 
(1)  and  two  (2),  Smith's  subdirlglon.  That 
said  Center  street  has  been  opened  and 
used  by  the  public  for  a  long  time  prior  to 
the  purchase  of  the  respective  Interests  of 
tliese  litigants,  and  is  still  used  as  a  public 
highway  to  accommodate  the  owners  of  tracts 
further  north  than  tracts  one  (1)  and  two 
(2).  That  some  time  prior  to  the  purchase 
by  the  respondents  of  the  east  half  of  said 
tracts  one  (1)  and  two  (2),  as  alleged  in  the 
petition,  their  grantor,  one  John  Robb,  caus- 
ed a  survey  of  said  tracts  one  (1)  and  two  (2) 
to  be  made  by  one  Cawklns  in  the  presence 
of  Henry  McDonald,  one  of  the  petitioners, 
and  that  Cawklns  established  the  division 
line  between  the  tracts  of  petitioners  and 
resimndents  twenty  (20)  rods  east  of  the  cen- 
ter of  the  said  Center  street,  and  at  virtual- 
ly the  same  place  as  established  and  located 
in  April,  1912,  by  Irving  B.  Williams,  as  stat- 
ed In  the  petition.  That  thereafter  a  fur- 
row was  ploughed  by  said  Robb  and  one  Wil- 
liam Bruce,  said  furrow  or  plough  Use  en- 
deavoring to  follow  the  line  as  established 
by  said  Cawklns.  That  said  furrow  or  ditch 
was  in  existence  at  the  time  respondents  pur- 
chased the  east  half  of  said  tracts  one  (1) 
and  two  (2),  and  that  respondents  exercised 
ownership  and  possession  over  all  the  land 
east  of  said  ditch  or  plough  line  until  about 
the  2d  day  of  Hay,  1911,  at  which  time  pe- 
titioners secured  the  serrices  of  Charles  G. 
Smith  and  established  a  new  line  sixteen 
and  one-half  feet  east  of  the  aforesaid  ditch 
One,  established  by  said  Cawklns,  which 
practically  agrees  with  the  line  established 
by  tlie  said  Williams.    That  the  petitioners. 


orer  the  objections  of  the  respondents,  es- 
tablished this  line  and  caused  a  f«ice  to  be 
erected  on  said  line,  paying  for  the  mate- 
rial and  labor  therefor.  That  said  fence 
bUU  stands  as  marking  the  boundary  between 
said  tracts  as  established  by  said  Smith  on 
the  2d  day  of  May,  1911.  from  said  date; 
said  petitioners  having  been  in  possession  of 
said  strip  of  land.  That  on  the  11th  day  of 
April,  1912,  Irring  B.  Williams  was  employ- 
ed by  said  respondents  and  established  the 
Une  sixteen  and  one-half  (16^^)  feet  west  of 
the  said  Smith's  surrey  line  marked  by  said 
fence.  That  on  the  15th  day  of  AprU  re- 
spondents served  petitioners  with  a  notice  to 
the  effect  that,  if  petitioners  did  not  will- 
ingly Jdn  with  the  respondents  In  building 
a  fence  or  morlng  the  old  one  to  the  new  line 
established  by  said  Williams,  within  three 
days  they  would  proceed  to  do  so.  In  con- 
sequence of  said  notice,  petitioners  proceed- 
ed to  bring  the  action  herein." 

There  does  not  appear  to  be  suffldott  in 
this  agreed  statement  of  fkct  upon  which 
to  base  an  estoppel  as  to  the  claims  of  either 
party  or  to  throw  light  upon  the  matter  to  be 
determined. 

The  plat  filed  shows  the  boundary  of  the 
several  lots  to  exclude  the  street  While 
the  east  line  of  the  platted  tract  is  a  part 
of  the  east  section  line  of  section  84,  yet  there 
is  nothing  in  the  record  to  indicate  that  tti\B 
Une  Is  upon  a  highway,  or  that  any  part  of 
the  east  end  of  the  lots  in  question  is  used 
for  highway  purposes,  as  In  case  of  the  west 
end  and  where  two  rods  therefrom,  before 
the  sale  of  any  of  the  lots  by  Smith,  were  so 
dedicated  to  the  use  of  the  public  for  high- 
way purposes,  being  one-half  of  the  width  of 
Center  street  What  is  said  in  this  opinion 
is  with  the  understanding  that  no  part  of  the 
east  half  of  the  lots  are  or  have  been  dedi- 
cated or  used  for  highway  purposes.  It  will 
be  observed  from  the  agreed  statement  that 
Center  street  is  in  general  use  for  public 
purposes. 

[1]  It  has  been  held  to  be  a  general  rule 
that,  where  land  Is  described  in  a  deed  of 
conveyance  according  to  a  certain  plat  or 
map,  the  deed  is  to  be  construed  in  connec- 
tion with  such  plat  or  map  for  the  purpose  of 
identifying  the  property  Intended  to  be  con- 
veyed, although  this  does  not  exclude  other 
means  of  Identification,  not  in  conflict  with 
the  map.  Kretschmer  v.  Hard,  18  Colo.  223, 
82  Paa  418. 

[2, 3]  There  is  no  testimony  In  this  respect 
offered,  other  than  the  statement  of  Smith 
filed  therewith,  and  above  set  out  and  such 
statement  is  clearly  not  in  conflict  with  the 
map,  for  it  declares  the  street  so  platted  on 
the  map  Is  reserved  to  the  use  of  the  public 
forever.  It  is,  however,  contended  that  the 
last  sentence  of  this  statement,  "Said  meas- 
urements running  from  the  center  of  said 
street,  but  the  above-described  roadway  being 
reserved  for  the  said  use  forever,"  is  in  con- 
flict with  the  map  and  fixes  the  measurement 
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by  which  the  lots  are  to  be  conveyed.  We 
cannot  agree  to  this  contention,  for  in  this 
sentence  is  found  an  additional  and  specific 
reservation  to  the  public  of  the  described 
and  platted  roadway  or  street  Bnt  if  it  be 
said  that  tills  statement  is  in  conflict  with 
the  map,  then,  under  the  authority  cited,  the 
map  must  govern.  This  statement  clearly 
shows  the  intent  to  dedicate  the  street  to  the 
public,  and  the  map  or  plat  shows  the  lots  to 
be  no  part  of  the  street  so  dedicated.  It  Is 
reasonable  to  assume  that  Smith,  in  a  sale  of 
the  lots,  did  not,  and  did  not  intend  to,  sell 
any  part  of  the  street,  but  only  the  lot  or 
lots  as  platted.  It  is  likewise  reasonable  to 
assome  that  the  grantees  in  such  cases  could 
have  no  other  or  different  understanding. 
We  must  therefore  conclude  that,  when  the 
plaintiffs  and  their  grantors  purchased  the 
west  half  of  these  lots,  the  purchase  was  for 
such  part  of  the  lots  as  is  described  by  the 
plat,  and  did  not  include  one-half  of  the 
width  of  the  street 

[4]  Counsel  for  defendants  in  error  dte 
many  authorities  in  suport  of  the  well-es- 
tablished principle  that  a  grant  or  conveyance 
of  land  described  as  bounded  by  a  highway 
or  street  will  be  construed  to  mean  the  mid- 
dle of  such  highway  or  street,  unless  such 
construction  is  contradicted  either  expressly 
or  by  necessary  Implication.  Bnt  they  over- 
look the  fact  in  this  case  that  the  tracts  are 
not  so  described  and  the  further  fact  that 
such  construction  is  at  least  contradicted  by 
necessary  implication.  The  description  is  for 
one-half  of  the  lot,  described  only  by  num- 
ber. 

The  reason  for  the  rule  of  law  Just  stated 
is  that  the  adjacent  proprietor  is  prima  facie 
owner  of  the  soil,  subject  to  the  easement 
in  favor  of  the  public,  and  this  upon  the 
presumption  that  the  ground  was  originally 
taken  from  the  adjoining  owners,  and  for  the 
sole  purpose  of  being  used  as  a  thorough- 
fare. 

The  rule  is,  however,  qualified  by  the  ex- 
ception that,  where  the  title  to  a  street  is 
in  the  government  or  municipality,  a  deed 
of  land  bounded  by  such  street  will  carry 
title  only  to  the  line  and  not  to  the  center  of 
the  street;  and  where  the  grantor  is  a  cor- 
poration, holding  a  street  for  public  purposes 
and  disposing  of  the  adjacent  lots  for  private 
use,  the  boundary  of  the  private  property  by 
that  held  for  public  purposes  will  be  the 
dividing  line  between  the  two,  the  same  as 
when  one  lot  Is  bounded  by  another.  6  Gyc. 
907.  So  that  in  this  case,  whether  the  ti- 
tle to  the  street  by  the  dedication  was  in  the 
county,  or  whether  it  was  "reserved  forever" 
for  public  purposes,  it  was  clearly  not  con- 
veyed by  the  deeds  of  Smith. 

By  section  7221,  Mills'  Ann.  Stat  1912,  it 
is  provided:  "Whenever  any  street  or  alley 
designated  on  the  plat  of  any  city  or  town, 
or  any  lands  laid  out  as  the  site  of  any  city, 
town,  or  village,  or  addition  to,  or  subdivi- 
sion of  any  municipal  corporation  or  any 


tract  of  land  laid  oat  In  lots  or  blo<^s  and 
whether  the  same  be  within  the  limits  of  any 
municipal  corporation  or  not  shall  be  vacat- 
ed, the  fee  of  the  lands  included  within  enich 
street  or  alley,  or  so  much  thereof  as  may  be 
vacated,  and  all  right,  title  or  interest  of 
the  state  or  the  Inhabitants  thereof,  or  of 
such  municipal  corporation,  shall  be  deem- 
ed and  taken  to  vest  in  the  proprietors  of 
the  abutting  lots,  and  parts  of  lots,  each 
abutting  owner  taking  to  the  center  of  the 
street  or  alley  or  to  the  extent  that  the  street 
or  alley  may  be  vacated."  Under  this  statute 
there  can  be  no  question  but  that  when  the 
street  so  platted  in  this  case  shall  be  vacated, 
if  such  vacation  tdiall  ever  occur,  then  the 
title  to  the  land  occupied  thereby  shall  be 
vested  in  the  abutting  owners,  and  not  in  the 
original  grantor. 

It  does  not  necessarily  foUow  that  in  case 
of  a  sale  of  the  half  of  a  lot  abutting  on  the 
street  prior  to  the  time  such  vacation  Is 
made  or  contemplated,  measurement  thereof 
should  be  made  from  the  center  of  the  street 
The  right  of  reversion  is  solely  a  contingent 
one,  based  upon  the  happening  of  the  vaca- 
tion of  the  street,  and,  until  the  fact  of  vaca- 
tion occurs,  the  abutting  owner  can  have  no 
title  to  any  part  of  the  street  Until  such  time 
the  use  and  title  is  in  or  reserved  to  the  pub- 
lia  It  would  be,  therefore,  manifestly  unjust  to 
say,  in  a  case  of  the  equal  division  of  a  lot, 
one  end  of  which  abuts  on  the  street  that  the 
one  who  purchased  such  abutting  end  shall 
be  held  to  include,  as  a  part  of  bis  moiety, 
that  portion  of  the  street  wtiich  may  or  may 
not  fall  to  him,  dependent  solely  upon  the 
vacation  of  the  street;  wlille  the  one  pur- 
chasing that  half  not  so  abutting  should  have 
title  with  exclusive  private  use  and  occu- 
pancy to  an  amount  of  land  greater  and  to 
the  extent  of  one-half  of  that  part  of  the 
street  than  may  fall  to  the  abutting  owner 
in  case  of  vacation. 

This  view  is  sustained  by  the  very  similar 
case  of  Fraser  v.  Ott  95  Cat  661,  30  Pac. 
793.  In  the  case  of  Burbacb  v.  Schweinler, 
56  Wis.  386,  14  N.  W.  449,  it  is  said:  "By 
the  description  of  the  premises  according  to 
the  plat  the  alley  which  appears  thereon, 
and  wtiich  may  fall  within  the  metes  and 
bounds  of  the  premises  described,  is  neces- 
sarily excluded  from  the  grant  and  the  cove- 
nants of  the  deeds,  and  it  would  make  no 
difference  whether  by  the  law,  at  the  time  the 
plat  was  made,  the  alley  was  a  mere  public 
easement  or  the  fee-simple  title  to  the  land 
was  vested  in  the  county  or  any  other  body 
or  person  for  the  public.  Whatever  the  alley 
was  by  the  plat  that  is  excluded." 

In  the  case  of  Wetmore  v.  Story,  22  Barb. 
(N.  Y.)  414,  an  injunction  was  asked  by  the 
owners  of  certain  lots  to  enjoin  the  construc- 
tion of  railway  tracks  in  the  street  upon 
which  such  lots  abutted,  and  the  right  to 
maintain  such  private  action  was  based  on 
the  claim  of  title  to  the  land  occupied  by  the 
street  to  the  center  thereoi^  by  reason  of  the 


Digitized  by  LjOOQIC 


Colo.) 


FEOPLK  ▼.  FERKimi 


66 


ownenidp  of  tbe  Iota  1b  qaMtton.  Upon 
this  point  the  court  aald:  "In  dttes,  the 
pitsttne  or  (U  there  be  any  each)  the  Minting 
ovraera  of  the  atimta  of  the  atieeta  cannot 
exerdae  any  aota  of  posaeBaion,  tot  their 
IndlTidoal  benefit,  orer  the  devoted  aoU.  The 
many  naea  to  which  it  may  be  appropriated 
predade  that  They  have  not,  therefore,  any 
pooseaslon  which  can  raise  a  presumption  of 
titte." 

The  Judgment  is  reversed,  with  instruction 
to  the  court  to  establish  a  boundary  line  as 
between  the  plalntlfFs  and  defendants,  mid- 
way between  the  east  and  west  boundaries  of 
lots  1  and  2,  and  ezcluBlve  of  the  street 

MUSSEB,  a  3^  and  OABRIQDBS,  3^  oon- 
cuning. 


PEOPLB  ex  leL  HOORB  v.  PERKINS  tt  aL 

(Supreme  Court  of  Oolorado.     Nov.  3,   1918. 
Rehearlns  Denied  Dec.  1,  1918.) 

1.  MuwiciPAi-  GoBFOBAnoirs  (|  46*)— Ohab- 

TKBS— ' '  AKKKDKBIIT.  ' ' 

Const,  art  20.  H  4,  6^  respectively,  pro- 
vide that  the  i>eopte  of  the  city  of  Denver  shall 
have  the  exdusive  power  of  making,  altering, 
revising,  or  amending  their  charter,  and  that 
qoalified  electots  numbering  not  leas  than  6  per 
cent  may  petition  the  council  for  the  anbrnia- 
sion  of  any  charter  amendment  or  for  a  char- 
ter convention.  Beid,  that  as  the  constitution- 
al proviaion  did  not  incorporate  anv  of  the  in- 
hibitions as  to  the  amendment  of  legislative 
bills,  the  term  "amendment"  as  used  therein, 
means  an  amendment  la  its  unqualified  and  un- 
limited scope. 

(Eld.  Note.— For  other  cases,  see  Munidpal 
CMporatiima.  Cent  Dig.  If  128-125;  Dec.  Dig. 

For  other  definltiona,  see  Words  and  Phrases, 
VOL  1,  pp.  368-870;    voL  8,  pp.  7573,  7574.] 

2.  HuinciPAi.  CoBPORATiona  ({  48*)— Chab- 
TKBS— What  CoNSTiTUTEa— "Ajmndicsnt." 

The  term  "amendment"  being  defined  as 
any  alteration  made  or  proposed  to  be  made 
in  a  bill  or  motion  by  addition,  change,  substi- 
tation,  or  omission,  proposals  to  alter  the  char- 
ter of  Denver  so  as  to  change  the  government 
from  one  by  mayor  and  legislative  council  to 
one  by  commissioners,  snd  to  provide  for  non- 
psrtiaan  elections,  are  amendments,  snd  do  not 
constitute  a  new  charter,  where  tbe  old  charter 
was  left  in  force  aa  to  such  matters  aa  dvll 
aerviee,  fire  and  police  departments,  fiscal  man- 
agement public  heslth,  public  utilities,  etc., 
and  the  new  provisionB  did  not  provide  a  com- 
pete sdieme  of  dty  government  and  hence  such 
provisions  may  be  submitted  by  a  petitioo  of 
voters,  and  do  not  need  to  be  submitted  upon 
tbe  report  of  a  charter  convention,  aa  provided 
by  Conat  art  20,  i  5. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  i|  127,  128,  130-133; 
DecDlgmS,*] 

3.  MmnciFAi,  OoBPORAnoira  (|  48*)— Crab- 
TKBS— AmKomNT. 

Where  proposed  amendments,  providing  for 
a  commission  form  of  government  for  the  city 
of  Denver  snd  for  nonpartisan  elections,  were 
submitted  sepatately,  the  fact  that  tbe  amend- 
ment providing  for  nonpartisan  elections  wss 
sondngent  upon  the  adoption  of  the  commission 
form  of  government  and  was  not  self-execut- 


ing, does  not  render  it  so  invslid  that  tbe  man- 
ner of  submission  deprived  the  voters  of  lawful- 
ly exercising  their  right  of  franchise. 

[Ed.  Note.— For  other  esses,  see  Municipal 
Corpotations,  Cent  Dig.  i|  127,  128,  130-1&; 
Dec.  Dig.  lis.*]  *     ' 

4.  MumOIPAL   COBPOBATIOirB    (I   46*)— Chab- 
TBB— AWENDmRTB. 

An  amendment  to  the  charter  of  a  city 
la  not  invalid  because  it  is  not  self-executing 
snd  is  to  go  into  effect  upon  a  contingency. 

[Ed.  Note.— For  other  cases,  see  MunicipsI 
Corporations,  Cent  Dig.  {{  123-126 ;  Dec  Dig. 

B.  MumciPAi.  CoBPORATiORS   (I  46*)— Chab- 

TEB— SOBMISaiON    or  AUENDMXIfTS. 

Denver  City  Chsrter,  {  179,  provides  that 
the  official  ballot  shall  by  proper  words  show 
the  nsture  of  the  instrument  to  be  voted  on, 
and  shall  give  the  voter  the  right  to  indicate 
bis  choice  by  placing  a  cross  mark  upon  his  bal- 
lot. Two  amendments,  one  providing  for  the 
adoption  of  the  commission  form  of  government, 
and  the  other  for  nonpartisan  elections,  were 
submitted  separately,  although  the  provision  for 
nonpartisan  elections  was  contingent  on  tbe 
adoption  of  the  commission  form  of  government 
Held,  that  where  the  bsUot  gave  the  voters  tbe 
right  to  vote  on  esdi  proposition  the  fact  that 
one  amendment  waa  contingent  on  tbe  other 
did  not  render  the  submission  invalid  under  the 
charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Colorations,  Cent  Dig.  §{  123-125 ;  Dec.  Dig. 

6.  CowOTiTUTioWAi.  Law   ({  70*)  —  Judicial 
FnifcnoNS. 

The  wisdom  of  constitutional  provisions  la 
not  s  question  for  the  courts. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  ||  129-132,  137;  Dec.  Dig.  I 
70.*] 

7.  Mdnicifai,  Cobpobations  (I  46*)— Chab- 
TBB  Amendioehts— Mode  or  Submission. 

Though  tbe  mode  of  the  submission  of 
amendments  to  the  charter  of  Denver  disdosed 
a  strong  partiality  for  the  adoption  of  the  meas- 
ure, and  was,  to  a  certain  extent,  unfair  in  its 
caption,  that  fact  will  not  render  the  adop- 
tion invalid,  where  over  25,000  votes  were  cast 
for  or  sgainat  the  amendment  and  there  was 
no  suggestion  that  any  voter  was  misled. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  123-125 ;  Dec.  Dig. 
I  4&*] 

8.  MUNIOIPAI.    COKPORATIONS    (§    48*)— CHAB- 
TKB    AMKNDIOtNTS— SUBIIIBSIOM. 

Amendments  to  the  dty  charter  of  Denver, 
providing  for  the  commission  form  of  govern- 
ment and  for  nonpartisan  elections,  do  not  em- 
brace more  than  one  matter  requiring  the  eub- 
mission  of  numerous  9ue8tion8  to  the  voters, 
even  though  the  provisions  of  the  firat  amend- 
ment necesssrily  abolished  old  offices  and  created 
new  ones,  and  the  second,  as  part  of  the  scheme 
of  nonpartisan  elections,  changed  the  election 
machinery  and  the  time  for  holding  elections: 
the  changea  all  being  germane  to  the  central 
ideas  of  the  amendmenta. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  127,  128,  130-133; 
Dec  Dig.  I  4a*J 

9.  Municipal  Cobpobations  (|  46*)— Chab- 
TKB  AxBNDiaRTB— Publication. 

The  dty  council  of  Denver  fixed  the  time 
for  a  special  election  for  the  submission  of 
charter  amendmenta  by  ordinance.  The  clerk 
published  the  text  of  the  amendments  with  bis 
call  for  the  election  for  three  successive  weeks; 
the  first  publication  being  on  the  day  the  ordi- 
nance waa  enacted.  Beld,  that,  even  though 
the  dty  charter  required  the  publication  of  or- 
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dinanoM  bef6re  tbtiy  iMeaiiM  •SectiTC,  th«  call 
for  the  election  waa  •oiDcient;  Const  art  20, 
I  5,  requiring  the  council  to  call  such  electiomk 
not  requiring  it  to  be  done  by  ordinance,  and 
placing  the  duty  of  publication  on  the  clerk, 
and  hence  the  tact  that  the  call  was  made  by 
ordinance  may  be  disregarded;  it  not  being 
even  required  by  the  charter. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  123-126 ;   Dec.  Dig. 

White  and  Garrigues,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  John  H.  Denlson, 
Judge. 

Quo  warranto  by  the  People  on  relation  of 
Marcellns  F.  Moore  against  J.  M.  Perkins 
and  others.  Writ  denied,  and  relator  brings 
error.    Afltened. 

C.  H.  Bedmond  and  McKnlght  &  Henry,  all 
of  Denver,  for  plaintiff  in  error.  I.  N.  Ste- 
vens, John  A.  Bush,  James  A.  Marsh,  Paul 
Knowles,  and  William  B.  Kennedy,  all  of 
Denver,  for  defendants  In  error. 

HILL,  J.  This  Is  an  action  in  quo  war- 
ranto in  the  name  of  the  people  on  relation 
of  Marcellus  F.  Moore.  Its  object  is  to  test 
the  Utie  of  the  defendants  in  error  to  the 
offices  of  commissioners  of  the  city  and  coun- 
ty of  Denver.  By  this  method  It  is  sought 
to  have  declared  void  the  enactments  which 
purport  to  create  the  so-called  commission 
form  of  government  and  the  nonpartisan  sys- 
tem of  election  for  this  dty  and  county. 

The  trial  court  sustained  the  validity  of 
these  enactments,  as  well  as  the  validity  of 
the  election  of  the  defendants  In  error  as 
such  commissioners  under  the  nonpartisan 
system  of  elections  provided  for  therein. 
There  is  no  dispute  concerning  the  facts. 
They  disclose  that  a  charter  had  been  fram- 
ed and  was  adopted  by  the  people  of  the  dty 
and  county  of  Denver  in  March,  1004,  In 
conformity  with  the  provisions  of  article  20 
of  the  state  Constitution.  This  charter  pro- 
vides for  a  board  of  supervisors  consisting 
of  7  members,  to  be  elected  at  large,  also  a 
board  of  aldermen  of  not  less  than  16  nor 
more  than  21,  to  be  elected  by  wards.  It  also 
provides  for  the  election  of  a  mayor  and  cer- 
tain other  executive  and  Judicial  officers,  and 
for  the  appointment  of  certain  other  execu- 
tive officers.  In  other  words.  It  provides 
for  a  complete  system  of  municipal  govern- 
ment by  what  has  heretofore  been  recognized 
as  the  mayor  form,  consisting  of  two  legis- 
lative bodies,  with  a  power  of  veto  resting  In 
the  mayor,  etc.  The  plaintiff  In  error,  prior 
to  the  attempted  change,  was  an  alderman 
duly  qualified  and  the  term  for  which  he 
was  elected  has  not  expired. 

Upon  February  14,  1913,  a  special  election 
was  held  within  and  for  the  dty  and  county 
of  Denver,  at  which  were  submitted  separate- 
ly by  prior  initiation  of  certain  electors  In 
the  manner,  so  far  as  details  are  concern- 


ed, as  provided  for  fay  the  charter,  two  cer- 
tain propositions  In  writing.  Bach  was  des- 
ignated therein  "Amendment  to  the  diarter 
of  the  dty  and  county  of  Denver."  One  at 
these  propositions,  by  repeal  of  certain  sec- 
tions of  the  old  charter,  the  amendment  of 
others,  and  the  adding  of  new  sections,  par- 
ports  to  make  certain  changes  in  the  form 
of  government  from  the  mayor  form  so  call- 
ed, as  above  described,  to  the  commlssloB 
form  so  called,  with  five  commissioners  to 
take  the  place  of  the  mayor  and  legislative 
council.  They  are  also  to  perform  certain 
other  dnties.  The  other  purports,  by  tli» 
same  method,  to  enact  what  is  commonly 
known  as  the  nonpartisan  system  of  elec- 
tion. This  indades  what  Is  called  the  pref- 
erential system  of  voting.  The  result  of 
the  election  was  for  the  adoption  of  each  of 
these  designated  amendments,  and  the  regu- 
lar procedure  provided  for  by  the  then  char- 
ter appears  to  have  been  followed  in  declare 
ing  them  adopted.  Upon  May  20th,  follow- 
ing, as  provided  for  in  one  of  the  amend- 
ments, another  election  was  held.  This  was 
conducted  under  what  Is  termed  the  Nonpar- 
tisan system  of  elections,  as  authorized  in  the 
other  amendment  At  this  election,  the  de- 
fendants In  error,  except  James  F.  Markey, 
were,  in  the  manner  provided  by  this  amend- 
ment, duly  elected  to  the  offices  of  commis- 
sioners. Mr.  Markey  was  elected  to  the  of- 
fice of  auditor,  which  had  been  created  by 
one  of  the  amendments.  They  all  qnallfled 
and  assumed  to  enter  upon  the  duties  of 
their  respective  offices.  This  resulted  in  the 
ouster  of  the  plaintiff  In  error  and  certain 
other  officers  then  holding  certain  offices  in 
existence  under  certain  sections  of  the  old 
charter,  which  sections  the  latter  enact- 
ments purport  to  amend  or  repeal. 

It  is  dalmed  that  these  so-called  amend- 
ments are  invalid  for  the  reasons  following: 
E^rst,  that  they  constitute  a  new  or  revised 
charter,  which  conid  only  be  submitted  or 
adopted  through  the  medium  of  a  diarter 
convention;  second,  that  if  they  are  amend- 
ments, the  manner  of  submission  to  the  eleo 
tors  was  such  as  to  afford  no  opportunity  to 
the  voters  of  lawfully  exercising  their  right 
of  franchise,  and  that  they  were  consequent- 
ly not  legally  adopted;  third,  that  the  caU 
for  the  election  at  which  they  were  sabmlt- 
ted  was  not  published,  as  required  by  the 
Constitution.  If  these  enactments  are  amend- 
ments to  the  charter  which  was  in  exlstenoe 
at  the  time  of  thdr  purported  adoption,  it 
becomes  unnecessary  to  consider  the  question 
of  how  a  new  charter  can  be  secured,  for 
which  reason  we  will  first  consider  the  ques- 
tion of  whether  they  are  amendments. 

[1,2]  The  authority  for  the  adaption  of 
the  charter  which  these  enactments  purport 
to  amend,  as  well  as  the  manner  In  which  it 
can  be  amended,  is  to  be  found  in  article  20 
of  our  state  Constitution.    This  court  has  re- 
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peatedly  held  tlutt  thia  orttcto  1>  a  grant  of 
power  to  tbe  Inhabitants  of  the  dtr  and 
ooonty  of  Denver,  and  that  it  anthorizes 
them  to  do  what  It  specifically  states  they 
can  do,  and  such  other  matters  aa  must  be 
necessarily  implied  from  the  language  used. 
The  material  parts  of  sections  4  and  6  nec- 
essary to  be  considered  in  this  oonttoveray 
read  as  follows: 

"Sec.  4.  The  charter  and  ordinances  of  the 
dty  of  Denver  as  the  same  shall  exist  when 
this  amendment  takes  effect,  shall,  for  the 
time  being  only,  and  as  far  as  applicable,  be 
the  charter  and  ordinances  of  the  city  and 
ooonty  of  Denver;  but  the  people  of  the  dty 
and  county  of  Denver  are  hereby  vested  with 
and  they  shall  always  have  the  exdusive 
power  in  the  making,  altering,  revising  or 
amending  their  charter  and,  within  ten  days 
after  the  proclamation  of  the  Governor  an- 
Donncing  the  adoption  of  this  amendment 
the  council  of  the  city  and  county  of  Denver 
shall,  by  ordinance,  call  a  special  election,  to 
be  conducted  as  provided  by  law,  of  the  qual- 
ified electors  in  said  city  and  county  of  Den- 
ver, for  the  election  of  twentyone  taxpay- 
ers who  shall  have  been  qualified  electors 
within  the  limits  thereof  for  at  least  five 
years,  who  shall  constitute  a  charter  conven- 
tion to  frame  a  charter  for  said  dty  and 
county  in  harmony   with  this  amendment 
Immediately  upon  completion,  the  charter  so 
framed,  with  a  prefatory  synopsis,  shall  be 
signed  by  the  officers  and  members  of  the 
convention  and  delivered  to  the  clerk  of  said 
dty  and  county  who  shall  publish  the  same 
In  full,  with  bis  official  certification,  in  the 
official  newspaper  of  said  dty  and  connty, 
three  times,  and  a  week  apart,  the  first  pnb- 
licatloii  being  with  the  call  for  a  special 
election,  at  which  the  qualified  Sectors  of 
said  dty  and  county  shall  by  vote  express 
their  api»roval  or  rejection  of  the  said  char- 
ts.   If  the  said  charter  shall  be  approved  by 
a  majority  of  those  voting  thereon,  then  two 
copies  thereof  (together  with  the  vote  for 
and  against)  duly  certified  by  the  said  derk, 
shall,  within  ten  days  after  such  vote  is  tak- 
en, be  filed  with  the  secretary  of  state,  and 
shall  thereupon  become  and  be  the  charter  of 
the  dty  and  county  of  Denver.    But  if  the 
said  charter  be  rejected,  then,  within  thirty 
days  thereafter,  twenty-one  members  of  a  new 
charter  convention  shall  be  elected  at  a  spe- 
dal  election  to  be  called  as  above  in  said 
dty  and  connty,  and  they  shall  proceed  as 
above  to  frame  a  charter,  whidt  shall  in  like 
manner  and  to  the  like  end  be  published  and 
submitted  to  a  vote  of  said  voters  for  thdr 
approval  or  rejection.    If  again  rejected,  the 
procedure  herein  designated  shall  be  repeated 
(eadi  special  dection  for  members  of  a  new 
charter  convention  being  within  thirty  days 
after  each  rejection)  until  a  diarter  Is  finally 
approved  by  a  majority  of  those  voting  there- 
on, and  certified  (together  with  the  vote  for 
and  against)  to  the  secretary  of  state  as  afore- 
said, wbereupon  it  shall  become  the  charter 


of  the  said  dty  and  county  of  Denver  and 
shall  become  the  organic  law  thereof,  and 
supersede  any  oriaHny  charters  and  amend- 
meats  thereof. 

"Sea  6.  The  dtlaena  of  the  eUj  and  coun- 
ty of  Denver  shall  have  the  exduslve  power 
to  amend  their  charter  or  to  adopt  a  new 
charter,  or  to  adopt  any  measure  as  here- 
in provided.  It  shall  be  competent  for 
qualified  doctors  in  number  not  less  than 
five  per  cent  of  the  next  preceding  guber- 
natorial vote  in  said  city  and  county  to 
petition  the  council  for  any  measure^  or 
charter  amendment,  or  for  a  charter  conven- 
tion. The  council  shall  submit  the  same  to 
a  vote  of  the  qualified  electors  at  the  next 
general  dection  not  hdd  within  thirty  days 
after  such  petition  is  filed;  whenever  such 
petition  is  signed  by  qualified  doctors  in 
number  not  less  than  ten  per  cent  of  the 
next  preceding  gubernatorial  vote  in  said  dty 
and  ooonty,  with  a  request  for  a  special  dec- 
tion, the  ooundl  shall  subndt  it  at  a  special 
election  to  be  hdd  not  less  than  thirty  nor 
more  than  sixty  days  from  the  date  of  filing 
the  petition;  provided,  that  any  question  so 
submitted  at  a  special  dection  shall  not 
again  be  submitted  at  a  special  election  with- 
in two  years  thereafter.  In  submitting  any 
such  charter,  charter  amendment  or  measure, 
any  alternative  artlde  or  inropodtion  may  be 
presented  for  the  dioice  of  the  voters,  and 
may  be  voted  on  separately  without  preju- 
dice to  others.  Whoiever  the  question  of  a 
duurter  convention  is  carried  by  a  majority 
of  those  voting  thereon,  a  charter  convention 
shall  be  called  through  a  spedal  dection  or- 
dinance as  provided  in  section  four  (4)  here- 
of, and  the  same  shall  be  constituted  and 
hdd  and  the  proposed  charter  submitted  to 
a  vote  of  the  qualified  doctors,  approved  or 
rejected,  and  all  expenses  paid,  as  In  said 
section  provided.  The  clerk  of  the  dty  and 
connty  shall  publish,  with  his  official  certi- 
fication, for  three  times,  a  wedc  apart,  in  the 
offldal  newspaper,  the  first  publication  to  be 
with  his  call  for  the  election,  general  or  spe- 
cial, the  full  text  of  any  charter,  diarter 
amendment,  measure,  or  proposal  for  a  char- 
ter convention,  or  alternative  artlde  or  prop- 
odtlon,  which  is  to  be  submitted  to  the  vot- 
ers. Within  ten  days  following  the  vote  the 
said  derk  shall  publish  once  In  said  news-> 
paper  the  full  text  of  any  diarter,  diarter 
amendment  measure,  or  proposal  for  a  diar- 
ter convention,  or  alternative  artlde  or  prop- 
osition, which  shall  have  been  approved  by  a 
majority  of  those  voting  thereon,  and  he 
shall  file  with  the  secretary  of  state  two  cop- 
ies thereof  (with  the  vote  for  and  against) 
officially  certified  by  him,  and  the  same  shall 
go  into  effect  from  the  date  of  sudi  filing. 
He  shall  also  certify  to  the  secretary  of 
state,  with  the  vote  for  and  against,  two  cop- 
ies of  every  defeated  alternative  artlde  or 
propodtioUM  charter,  diarter  amendment 
measure,  or  proposal  for  a  charter  conven- 
tion.   *    *    *    Mo  diarter,  charter  amend- 
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ment  or  measure  adopted  or  defeated  under 
tbe  provisions  of  this  amendment  shall  be 
amended,  repealed  or  revlred,  except  by  peti- 
tion and  electoral  vote." 

It  will  be  observed  from  the  language  used 
in  both  sections  4  and  6  that  the  people  of 
Denver  were  given  the  exclusive  power  to 
amend  their  charter.  Section  5  In  substance 
provides  that  It  shall  be  competent  for  qual- 
ified electors  In  number  not  less  than  6  per 
cent,  etc.,  to  petition  the  council  for  any 
measure  or  charter  amendment  or  for  a  char- 
ter convention.  This  Is  followed  with  a  meth- 
od as  to  what  shall  then  be  done.  As  we  in- 
terpret the  language  there  used,  it  means 
that  they  may  petition  for  any  amendment; 
that  in  the  manner  used,  the  word  "amend- 
ment" is  unqualified  and  unlimited,  and  that 
they  are  entitled  in  this  manner  to  have  sub- 
mitted anything  included  within  the  defini- 
tion of  the  word  "amendment,"  unless  there 
is  something  to  be  found  elsewhere  in  article 
20  which  would  tend  to  limit  or  confine  its 
meaning  to  a  narrower  scope.  We  have  been 
unable  to  find  anything  elsewhere  in  the  arti- 
cle which  would  tend  to  sustain  such  a  claim. 
This  limits  the  question  as  to  whether  these 
two  amendments  constitute  a  new  charter,  or 
whether  they  are  in  fact  amendments  to  the 
existing  charter.  We  are  of  opinion  that 
they  come  within  the  definition  of  the  word 
"amendment,"  when  unlimited  in  its  scope 
as  here  used.  Webster's  New  International 
Dictionary,  1911  edition,  defines  the  word 
"amendment,"  "In  public  bodies:  Any  altera- 
tion made  or  proposed  to  be  made  in  a  biU 
or  motion  by  adding,  changing,  substituting 
or  omitting." 

When  the  former  charter  Is  considered  in 
connection  with  the  changes  brought  about 
by  these  enactments,  it  is  convincing  of  the 
fact  that  they  are  amendments  only.  A  new 
charter  would  be  an  instrument  complete 
within  itself.  When  these  amendments  are 
considered  alone,  they  fall  far  short  of  such 
an  instrument,  and  will  be  found  to  cover  but 
a  portion  of  the  questions  necessary  to  be 
included  in  a  charter  for  the  government  of 
any  munidpality.  For  Instance,  they  fail 
to  cover  or  change  the  question  of  the  ap- 
pointment of  many  appointive  oflScers  and 
employes,  provided  for  in  other  portions  of 
the  charter;  they  fail  to  make  any  provi- 
sions concerning  their  duties  or  for  their 
salaries;  such  matters  as  dvil  service,  the 
fire  and  police  department,  the  public  health, 
the  fiscal  management  of  munlcii)al  affairs, 
finances,  public  utilities  and  the  control 
thereof,  franchises  and  public  improvements, 
or  most  of  them,  are  left  untouched  vrith 
the  exception  of  a  few  instances  where  It  is 
provided  that  a  commissioner  shall  become 
the  head  of  certain  departments,  which  were 
heretofore  in  control  of  certain  boards  or 
some  elective  officer.  The  charter,  prior  to 
amendment,  appeared  to  cover  all  questions 
of  municipal  government  It  consisted  of 
approximatel,v  SQO  sections.   The  two  amend- 


ments  under  consideration  amend  approxi- 
mately 20  sections,  add  20  new  sectlbns,  and 
repeal  about  20  sections,  possibly  by  implica- 
tion certain  paragraphs  in  some  few  other 
sections,  leaving  approximately  SOO  sections 
untouched,  and  without  the  greater  part  of 
which  no  charter  for  any  municipality  would 
be  anywhere  near  complete. 

It  is  true  that  the  amendments  are,  in  a 
way,  a  departure  from  the  system  hereto- 
fore provided  for  the  management  of  the  mu- 
nlclpaUty.  In  this  respect,  they  are  different 
and  are  new,  so  far  as  the  number  of  offldals 
is  concerned ;  but,  regardless  of  this,  they 
are  germane  to  the  subject  of  municipal  gov- 
ernment, that  is  the  only  proper  subject  em- 
bodied in  the  charter,  and  they  pertain  to 
and  affect  this  subject,  each  covering  a  sepa- 
rate and  distinct  branch  thereof.  This  brings 
them  within  practically  aU  the  definitions  of 
the  word  "amendment,"  as  defined  in  all  the 
authorities  dted.  The  fact  that  in  a  way 
they  present  something  new  or  different  in 
the  management  of  municipal  affairs  in  no 
way  militates  against  thedr  being  amend- 
ments. It  is  common  knowledge  that  com- 
mission government,  in  some  form,  has,  with- 
in the  past  few  years,  been  adopted  in  many 
cities  in  the  United  States,  but,  regardless  of 
this,  they  still  continue  to  be  municipalities, 
and  their  charters  pertain  only  to  local  self- 
government  When  these  changes  are  analyz- 
ed, it  will  be  found  that  the  difference  is  not 
so  great  as  the  term  used  might  imply;  for 
instance,  under  the  old  system  there  wfere 
two  legislative  bodies,  condstlng  of  about  25 
members;  under  the  new,  but  one  legislative 
body,  consisting  of  6  members.  In  each  In- 
stance they  are  elected  by  the  people.  The 
new  body  enacts  ordinances,  eta,  the  same 
as  the  old ;  in  this  respect  their  powers  and 
duties  are  IdenticaL  Under  the  old  system,  a 
mayor  was  elected  by  the  people,  with  a  pow- 
er of  veto ;  under  the  new  system,  the  com- 
missioners elect  one  of  their  number  as  may- 
or, but  without  any  power  of  veto.  Under 
the  old  system,  certain  dty  offices  were  creat- 
ed with  the  incumbents  thereof  designated  to 
perform  the  duties  pertaining  to  certain 
county  and  precinct  offices,  as  provided  by  ar- 
ticle 20;  while  under  the  new  system,  the 
commissioners  are  designated  to  perform  the 
duties  pertaining  to  most,  if  not  all,  of  thease 
county  offices,  and  the  number  of  dty  offices 
wherein  the  incumbents  were  designated  to 
perform  the  duties  of  county  and  precinct 
officers  has  been  materially  reduced.  It  will 
thus  be  observed  that  about  the  only  changes 
of  any  consequence  ate  the  reduction  in  the 
number  of  officials  heretofore  provided  for 
the  management  of  the  dty's  affairs,  and  the 
withdrawal  from  the  mayor  of  the  power  of 
veto ;  but  in  a  way  this  power  has  been  vest- 
ed in  three  members  of  the  commission,  as 
that  number  can  defeat  any  proposed  leglsla- 
Uon. 

In  livermore  ▼.  Waite,  102  Cal.  113,  36 
Paa  424,  25  L.  B.  A.  812,  dted  by  counsel 
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for  plalntUEs  la  error.  It  Is  aald:  "The  slKnlfl- 
cance  of  the  term  'amendmenf  Implies  snch 
an  addition  or  change  within  the  lines  of  the 
original  Instrument  as  will  effect  an  Improve- 
inent,  or  better  carry  oat  the  purpose  for 
which  it  was  framed."  ^niis  covers  the 
amendments  under  consideration.  The  lines 
of  the  original  instmment  cover  the  iinestlon 
of  local  self-government  for  the  city  and 
coonty  of  Denver.  The  amendments  Include 
sach  additional  changes  within  the  lines  of 
tlie  subject  covered  by  the  original  Instru- 
moit,  viz.,  local  self-government,  as  are 
thoui^t  wUI  Improve  or  better  carry  out  the 
purposes  for  which  it  was  framed. 

By  the  adoption  of  article  20  to  our  state 
Constltntion,  we  embodied  therein  radical 
changes  by  consolidating  the  dty  and  county 
of  Denver  and  allowing  it  to  designate  the 
poaons 'tiierdn  who  should  iwrform  the  du- 
ties pertaining  to  county  oflSces,  as  wtil  as 
gnuiting  to  it  the  right  to  make  its  own 
charter,  a  power  theretofore  resting  in  the 
Leglslatnre.  The  validity  of  this  amend- 
ntat  baa  been  sustained.  People  t.  Sours, 
31  Colo.  Sfl9,  74  Paa  187.  102  Am.  St.  Rep. 
34;  People  v.  Cassiday,  50  Colo.  603, 117  Paa 
367. 

In  Denver  v.  Hallett,  84  Oolo.  896,  8S  Pac. 
1066;  as  well  as  in  Londoner  v.  People,  S2 
Colo.  15,  119  Pac.  IfiO,  we  held  that  article 
20  was  intended  to  grant  home  rule  to  the 
dty  and  county  of  Denver  and  other  mu- 
nicipalities, and  to  bestow  upon  them  every 
power  possessed  by  the  Legislature  in  making 
tbeir  charter.  This  being  true,  if  the  matter 
was  still  In  the  hands  of  the  Legislature, 
and  a  legislator  was  drafting  the  title  to  a 
bill  concerning  this  subject,  if  he  followed 
the  repeated  suggestions  of  this  court,  he 
would  make  It  broad  enou^  upon  the  gener- 
al subject  to  include  all  appropriate  matters 
pertaining  thereto.  In  such  case,  any  matter 
pertaining  to  local  self-government  covered  In 
the  general  title  would  be  germane  by  way 
of  amendmoit 

This  court,  as  well  as  the  court  of  appeals, 
has  repeatedly  sustained  sundry  and  differ- 
ent kinds  of  amendments  to  the  former  char- 
ter, some  of  which  made  radical  changes  in 
the  management  of  its  affairs.  Cunningham 
V.  Denver,  23  Oolo^  18,  4B  Pac.  356,  58  Am. 
St  Rep.  212 ;  In  re  City  of  Denver,  18  Colo. 
288,  82  Paa  815;  Darrow  v.  People,  8  Colo. 
426,  8  Pac  024 ;  Carpenter  v.  People,  8  Colo. 
118,  S  Pac.  828 ;  Brown  t.  City  of  Denver,  7 
Colo.  806,  8  Pac  466;  City  of  Denver  y. 
Barron,  6  Colo.  App.  T2,  80  Pac  089. 

It  should  also  be  borne  in  mind  that  in  Its 
method  of  oiacting  laws  and  amendments 
thereto,  the  Legislature  Is  limited  by  certain 
restrictions  contained  In  the  Constitution. 
Artlde  6  provides  that  no  law  shall  be  passed 
except  by  bill,  and  no  bill  shall  be  so  altered 
or  amended  on  its  passage  through  either 
bouse  so  as  to  change  its  original  purpose. 
Also,  that  no  bUl  except  general  appropria- 
tion bills  shall  be  paned  containing  more 


than  one  subject,  which  shall  be  dearly  «z- 
pressed  in  Its  title;  but  if  any  subject  shall 
be  embraced  in  any  act  whidi  shall  not  be 
expressed  In  the  title,  such  act  shall  be  void 
only  as  to  BO  much  thereof  as  shall  not  be 
expressed.  No  such  provisions  are  to  be 
found  in  article  20  in  providing  for  initiated 
amendments  to  a  charter.  This  is  further 
evidence  of  the  correctness  of  our  conclusion 
that  the  word  "amendment"  as  therein  used 
was  Intended  to  be  unqualified  and  unlimited 
In  its  scope. 

Article  20  authorises  the  dty  and  county  of 
Denver  to  make  its  charter,  whidi,  in  a  sense, 
Is  Its  constitution  concerning  local  affairs; 
the  state  Constitution  provides  the  method  by 
which  it  can  be  amended.  This  does  not  in- 
clude the  restrictions  placed  upon  the  Legis- 
lature in  the  enactment  of  laws,  or  any  re- 
strictions other  than  the  word  "amendments 
would  imply.  This  makes  the  rules  pertain- 
ing to  amendments  to  constitutions  more 
applicable  to  those  under  consideration  than 
amendments  pertaining  to  general  laws ;  such 
being  the  case,  the  prlndples  recognised  by 
this  court  in  Nesblt  v.  People.  10  Colo.  441, 
36  Pac  221,  are  applicable,  wherein  Mr.  Jus- 
tice Elliott,  in  speaking  for  the  court,  calls 
attention  to  this  distinction  and  the  reasons 
therefor,  as  follows:  "The  power  of  the 
General  Assembly  to  propose  amendments  to 
the  Constitution  Is  not  subject  to  the  provi- 
Blona  of  article  5,  regulating  the  Introduction 
and  passage  of  ordinary  legislattre  enact- 
ments. A  proposed  amendment  to  the  Con- 
stitution need  not  be  restricted,  like  an  ordi- 
nary legislative  bill,  to  a  single  subject;  the 
only  restriction  is,  that  'amendments  shall 
not  be  proposed  to  more  than  one  article 
of  this  Constitution  at  the  same  session.' 
Const,  art.  19,  {2.  It  Is  not  essential  that 
the  subject  of  a  proposed  amendment  shall 
be  expressed  in  Its  Utle;  a  proposed  amend- 
ment need  not  have  any  UUe  except  as 
It  designates  the  article  of  the  Constitu- 
tion to  be  amended.  In  changing  a  pro- 
posed amendment  to  the  Constltntion  dur- 
ing its  passage  through  either  house,  it  Is 
not  necessary  that  such  change  should  be 
printed,  nor  that  the  original  purpose  of  the 
proi>osed  amendment  should  be  strictly  ad- 
hered to.  Eoehler  v.  Hill,  60  Iowa,  643  [14 
N.  W.  738,  15  N.  W.  609].  Section  2  of  ar- 
ticle 19  prescribes  the  method  of  proposing 
amendments  to  the  Constitution,  and  no  oth- 
er rule  Is  prescribed.  It  is  not,  therefore, 
by  the  'legislative'  article,  but  by  the  article 
entitled  'amendments,'  that  the  legality  of 
the  action  of  the  General  Assembly  in  pro- 
posing amendments  to  the  Constitution  is  to 
be  tested.  Article  19  is  sul  generis;  it  pro- 
vides for  revising,  altering,  and  amending 
the  fundamental  law  of  the  state,  and  is  not 
in  pari  materia  with  those  provisions  of 
article  6,  prescribing  the  method  of  enacting 
ordinary  statutory  laws.  The  distinction  is 
obvious.  When  an  ordinary  legislative  bill, 
free  flrom  constitutional  objection,  la  Intro- 
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duced  and  passed  by  both  bouses  of  the  Oea- 
eral  Assembly,  as  proTlded  by  article  5,  It 
becomes,  when  approved  by  the  Governor 
(or  without  bis  approval  when  passed  by  a 
two-thirds  vote  of  both  houses),  a  valid  and 
binding  law;  thus,  an  act  of  ordinary  legis- 
lation Is  fully  and  finally  consummated^  and 
thus  a  statutory  law  is  brought  Into  existence 
by  virtue  of  the  power  vested  In  the  legisla- 
tive department  of  the  government  But,  in 
proposing  an  amendment  to  the  Constitution, 
the  action  of  the  General  Assembly  Is  Initia- 
tory, not  final ;  a  change  In  the  fundamental 
law  cannot  be  fully  and  finally  consummated 
by  legislative  power.  Before  a  proposed 
amendment  can  become  a  part  of  the  Gon- 
Btltntlon,  It  must  receive  the  approval  of  a 
majority  of  the  qualified  electors  of  the  state 
voting  thereon  at  the  proper  general  election. 
When  thus  approved,  it  becomes  valid  as  part 
of  the  Constltntlon,  by  virtue  of  the  sover- 
eign power  of  the  people  constitutionally  ex- 
pressed." 

In  Falconer  v.  Robinson,  46  Ala.  S40,  It  was 
held  that  an  act  Is  amended  when  It  Is,  In 
whole  or  In  part,  permitted  to  remain,  and 
something  is  added  to  or  taken  from  it,  or  it 
is  in  some  way  changed  or  altered  to  make 
it  more  complete  or  perfect,  or  to  fit  it  the 
better  to  accomplish  the  object  or  purpose  for 
which  it  was  made  or  some  other  object  or 
purpose. 

In  Cantlnl  v.  Tillman  (O.  O.)  64  Fed.  969, 
it  is  said:  "Nothing  is  more  common  than 
to  amend  by  striking  out  one  section  and  by 
Inserting  another,  or  by  striking  out  several 
sections  and  by  inserting  one  or  several ;  and 
if  it  be  competent  to  amend  by  striking  out 
and  inserting  one,  two,  three,  foor  sections, 
clearly  it  is  competent  to  strike  out  all  the 
sections,  and  to  insert  others,  in  pari  materia. 
Striking  out  all  after  the  enacting  words 
and  inserting  is  nothing  but  an  amendment, 
and  is  goTemed  by  the  same  rules  as  other 
amendments."  See,  also,  Hammond  v.  Clark, 
186  Ga.  313,  71  S.  B.  479,  38  L.  R.  A.  (N.  S.) 
77 ;  Brake  v.  CalUson  (C.  C.)  122  Fed.  722 ; 
State  V.  Wright,  14  Or.  365,  12  Pac  708. 

A  proposed  change  from  the  commission 
form  to  the  mayor  form  was  under  consider- 
ation in  State  ex  reL  Hlndley  et  al.  v.  Superi- 
or Court,  70  Wash.  352,  126  Pac.  920.  The 
dty  of  Spokane  bad  by  charter  convention 
adopted  the  commission  form  of  government; 
thereafter  the  requisite  number  of  citizens 
who  desired  to  go  back  to  the  mayor  form 
petitioned  the  council  to  call  a  special  elec- 
tion for  that  purpose;  they  refused.  The 
court  held  the  method  which  controlled  was 
provided  for  In  their  charter.  The  portion 
Involved  reads:  "This  charter  may  be  amend- 
ed by  a  majority  vote  on  such  amendments. 
The  provisions  of  this  charter,  with  respect 
to  submission  of  legislation  to  popular  vote 
by  the  initiative^  or  by  the  council  of  Its  own 
motion,  shall  apply  to  and  Include  the  pro- 
posal, aubmlsslon,  and  adoption  of  amend- 


ments." In  that  case,  as  here,  It  was  urged 
that  amendments  referred  to  and  provided 
for  in  their  charter  were  only  such  revisory 
or  supplemental  changes  as  the  showing  of 
the  present  charter  might  suggest,  and 
should  not  be  held  to  refer  to  amendments 
which  alter  or  annul  the  basic  plan  or  prin- 
ciple upon  which  the  city  government  was 
founded.  This  contention  was  not  sustained. 
The  commissioners  who  for  this  reason  had 
refused  to  call  the  election  were  compelled  to 
do  sa  Without  being  understood  as  approv- 
ing or  rejecting  all  the  reasons  given,  we  are 
of  oi^nlon  that  the  concloslon  reached  by  the 
Washington  court  was  sound,  and  that  there, 
as  here,  where  the  word  "amendment"  is  used 
without  limitation,  any  matter  which  Is  ger- 
mane to  the  principal  subject,  to  wit,  that  of 
municipal  government,  Is  proper  to  be  sub- 
mitted as  an  amendment  The  case  of  State 
ex  reL  V.  City  of  Portland  et  al.  (Or.)  133 
Paa  62,  is  also  relied  upon  by  defendants  in 
error,  but  upon  account  of  the  difference  be- 
tween their  Constitution  and  charter  pro- 
visions and  ours  we  think  it  is  unnecessary 
to  attempt  to  apply  Its  principles  to  the  facts 
under  consideration.' 

In  City  and  County  of  Denver  et  al.  t. 
New  York  Trust  (Company  et  aL,  229  U.  S. 
123,  33  Sup.  Ct  657,  57  U  £d.  1101,  the  8a- 
preme  Court  of  the  United  States  sustained 
the  validity  of  section  264a,  which  was  an 
amendment  to  this  charter  initiated  by  the 
people  and  voted  on  at  the  May,  1910,  Sec- 
tion. This  section  was  in  relation  to  certain 
public  utilities;  it  created  a  public  utilities 
commission,  and  designated  Its  first  members 
Instead  of  leaving  them  to  be  elected  in  ac- 
cordance with  the  provisions  of  section  198 
of  the  charter ;  it  also  prescribed  a  different 
mode  of  acquiring  a  municipal  water  plant 
than  that  provided  in  article  9  of  the  charter. 
It  authorized  the  issuance  of  bonds,  and  con- 
tains many  other  provisions  upon  the  water 
subject  The  voter  was  required  to  accept 
or  reject  It  in  Its  entirety;  he  was  given  no 
opportunity  to  vote  for  or  against  its  differ- 
ent provisions,  or  for  or  against  the  commis- 
sioners named  in  the  act  In  commenting  up- 
on this  subject,  the  court  said:  "But  it  may 
be  added  that  we  think  all  the  provisions  of 
the  amendment  have  such  a  relation  to  the 
principal  subject  namely,  the  public  utilities 
of  the  dty,  as  to  permit  their  inclusion  in  a 
single  amendment  Of  the  other  two  branch- 
es of  this  objection  it  is  enough  to  say  that 
the  amendment  supersedes  pro  tanto  the 
original  provisions  of  the  charter  with  which 
it  is  not  in  accord.  The  purpose  in  adopting 
it  was  to  Introduce  something  new — to  make 
a  change  In  existing  provisions — and  being 
adopted  comformably  to  the  constitutional 
and  charter  requirements,  the  new  or  cliang- 
ed  provisions  became  at  once  a  part  of  the 
charter,  thereby  supplanting  or  modifying 
the  original  provisions  to  the  extent  of  any 
conflict."  We  are  not  unmindful  of  the  lan- 
guage used  in  this  case,  which  counsel  for 
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plaintiff  In  acior  claim  sustains  their  con- 
tention that  this  la  a  new  or  revised  charter. 
It  is:  "In  the  brleft  some  reference  Is  made 
to  Speer  ▼.  People,  62  Colo.  826  [122  Pac. 
768],  where  the  Supreme  Court  of  the  state 
recently  had  before  It  a  proposed  amendment 
radically  and  extensively  changing  the  form 
of  the  dty  government  The  opinions  ren- 
dered in  the  case  disclose  some  differences  of 
opinion  upon  the  question  whether  what  was 
proposed  could  be  regarded  as  a  mere  amend- 
ment, but  the  question  was  not  decided,  and 
nothing  was  said  in  the  opinions  that  tends  to 
sustain  the  objection  now  made  to  |  264a." 
By  this  language,  we  do  not  onderstand  that 
the  question  here  was  under  consideration  In 
that  case,  or  that  It  was  meant  to  Intimate 
that  a  change  could  not  be  made,  by  amoid- 
ment,  from  the  mayor  form  to  the  commission 
form.  According  to  onr  views,  the  language 
berelnabOTe  first  quoted  would  indicate  that 
the  court  was  of  opinion  that  such  dianges 
could  be  made  for  the  reason  that,  in  refer- 
ring to  section  264a,  it  states:  "The  purpose 
In  adopting  It  was  to  introdnoe  something 
new — to  make  a  change  In  «t1  sting  provl- 
stona."  As  we  understand  It,  the  object  of 
an  amendments  is  to  make  changes,  some- 
thing different,  or  something  new,  or  to 
eliminate  something  if  desired. 

[I,  4]  The  contention  that  the  manner  of 
their  submission  was  audi  as  to  afford  no 
opportunity  to  the  voters  of  lawfoUy  exer- 
cising ttaelr  light  of  franchise  is  not  well 
taken.  The  claim  that  the  two  amendments, 
1^  tbelr  terms,  are  made  Interdependent,  so 
that  neither  may  be  effective  unless  both  are 
adoi>ted,  la  not  altogether  sustained  by  the 
record.  The  adoption  of  the  commission  gov- 
ernment amendment  does  not  appear  to  be 
dependoit  upon  the  adoption  of  the  nonpar- 
tisan election  amoidment.  It  is  true  that  its 
last  iiara«raph  says:  "The  foregoing  amend- 
ment shall  not  go  into  tf  ect  nntU  at  the  same 
election  when  it  is  adopted  or  at  some  sub- 
seqnent  deciloo  an  amentknent  shall  be 
adopted  providing  for  commissioners  to  as- 
some  the  duties  herein  provided  for,  and 
designating  the  time  when  said  oommlsslon- 
en  shall  take  offloe,  and  It  shall  then  go 
Into  effect  when  said  commissioners  do  take 
offloeL"  This  means  tliat  it  shall  not  take 
efllect  until  some  provision  be  made  fbr  the 
election  of  commissioners,  and  not  then  un- 
til they  shall  awnime  the  duties  of  their  of- 
fices. In  this  respect  this  amendment  was 
not  sdf-execntlng.  We  do  not  understand 
that  tUs  fkct  makes  it  void.  8  Cyc.  762 ;  Bx 
Parte  Wall,  48  GaL  279. 17  Am.  Bep.  426. 

It  is  true,  as  contended,  that  the  adoption 
of  tlie  first  portion  of  the  nonpartisan  eleo- 
tlon  amendment,  vis.,  that  providing  for  the 
Section  of  commissioners,  was  contingent 
upon  the  adoption  of  the  commission  govern- 
ment amendment  We  do  not  understand 
that  this  makes  It  void  ab  initio. 

In  Dillon  on  Municipal  Corporations  (6th 
Ed.,  ToL  9,  at  page  906,  It  Is  said:  "Munic- 


ipal ordinances,  otherwise  valid,  may,  Uln 
an  act  of  the  Legislature,  be  adopted  to  take 
effect  In  future  and  upon  the  happening  of  a 
contingent  event" 

In  Cooley,  Constitutional  limitations  (7th 
Ed.),  at  page  164,  the  author  states:  "But  It 
is  not  always  essential  that  a  legislative  act 
should  be  a  complete  statute  which  must  In 
any  event  take  effect  as  law,  at  the  time  it 
leaves  the  hands  of  the  legislative  depart- 
ment A  statute  may  be  conditional,  and  Its 
taking  effect  may  be  made  to  depend  upon 
some  subsequent  event" 

In  State  v.  Noyes,  30  N.  H.  279,  It  is  said: 
"It  is  not  at  once  apparent  that  there  can 
be  any  sound  obJeMon  to  the  enactment  of 
laws  to  take  effect  upon  the  occurrence  of 
future  eventa,  such  as  the  Leglslatufe  may 
prescribe." 

In  Pueblo  County  v.  Smith,  22  Colo.,  at 
page  641,  46  Pac.,  at  page  360  (38  I4.  B.  A. 
466),  this  court  said:  "It  wUl  be  conceded 
that  the  powers  conferred  upon  the  Legisla- 
ture to  make  laws  cannot  be  delegated  to 
any  other  body  or  authority,  except  as  the 
principle  may  be  modified  by  the  second  max- 
im. It  Is,  however,  not  essential  that  the 
law  should  take  effect  Immediately  ujion  Its 
leaving  the  hands  of  the  Legislature.  Its 
operation  may,  under  certain  limitations,  be 
made  to  depend  upon  a  contingency."  To  the 
same  effect  In  principle  are:  People  ex  reL 
Rhodes  v.  Fleming  et  al.,  10  Oolo.  663,  16 
Pac.  298;  State  t.  PaAer,  26  Vt  867;  Bull 
V.  Read,  13  Orat  (64  Va.)  78;  Burnslde  v. 
United  States,  7  Orandi,  882,  8  U  Ed.  87»; 
Peck  V.  Weddell,  17  Ohio  St  271. 

[t,  I]  It  Is  claimed  that  the  form  of  the 
ballot  violates  the  provisions  of  section  179 
of  the  charter,  which  provides  tliat  the  of- 
ficial ballot  shall,  by  proper  words,  show  tiie 
nature  of  the  Instrument  to  be  voted  on,  and 
shall  give  to  eadi  voter  the  right  to  iflace  a 
cross  mark  upon  his  ballot,  showing  dearly 
his  Intention  to  vote  for  or  against  any  meas- 
ure, charter  amendment,  proposal  for  a 
charter  convention,  or  any  ordinance,  and. 
In  case  any  separate  or  alternative  proposi- 
tion be  submitted  the  ballots  shall  be  prepare 
ed  so  as  to  enable  the  voter  to  express  his  In^ 
tention  in  regard  to  each  proposition.  By 
this  method.  It  was  Intended  that  each  voter 
should  have  the  right  to  vote  for  or  against 
each  measure,  charter  amendment,  or  ordi- 
nance or  for  or  against  a  charter  convention. 
We  think  the  substance  of  this  section  was 
complied  with  in  this  respect  The  fact  that 
the  going  Into  effect  of  a  portion  of  one  of 
the  amendments  was  contingent  upon  the 
adoption  of  the  other  did  not  make  it  a  non* 
compliance  with  this  section.  Whettier,  when 
applied  to  a  portion  of  the  one  amendment, 
it  would  be  a  mere  futile  and  senseless  pro- 
cedure, as  contended  for  by  counsel,  is  a  mat- 
ter with  which  we  have  no  concern.  By  the 
adoption  of  article  20  the  whole  people  of  the 
state  saw  fit  to  delegate  to  a  very  limited 
number  of  the  Inhabitants  of  the  city  and 
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county  of  Denver  the  power  to  Initiate  pro- 
posed amendments  to  their  charter.  The  au- 
thorities all  seem  to  hold  that  the  going  Into 
effect  of  such  an  amendment  can  be  made 
contingent  upon  the  happening  of  other 
events.  In  case  this  small  per  cent,  of  the 
electors  Is  enforcing  -futile  and  senseless  pro- 
'Ceedings,  and  will  persist  In  so  doing,  as  coun- 
sel argue,  the  remedy  lies  with  the  people 
to  amend  the  Constitution  In  a  manner  which 
will  prevent  it  This  court  is  not  possessed 
of  that  power.  In  People  t.  Cassiday,  supra, 
In  referring  to  article  20,  which  grants  this 
privilege,  we  said:  "it  Is  not  only  a  part 
of  the  Constitution,  but  it  is  there  to  stay, 
until  the  authority  which  voted  it  in  shall 
vote  It  out  It,  as  any  other  part  of  the  Con- 
stltutlon,  is  to  be  given  force  and  effect  ac- 
cording to  its  plain  intent,  purpose  and  mean- 
ing." 

[7]  It  is  claimed  that  the  language  upon 
the  ballot  submitting  the  amendment  pro- 
viding for  commission  form  of  government 
is  calculated  to  mislead  the  voter.  An  ex- 
amination of  the  ballot  when  considered  with 
the  result  of  the  election  shows  this  conten- 
tion to  be  incorrect  The  ballot  discloses 
that  there  were  four  separate  and  distinct 
propositions  submitted.  The  first  was  for  or 
against  a  nonpartisan  system  of  election. 
The  second  was  for  or  against  initiated 
amendment  that  gives  Immediate  nonparti- 
san commission  government  to  the  city  and 
connty  of  Denver.  The  third  was  for  or 
against  the  holding  of  a  charter  convention 
to  adopt  a  nonpartisan  commission  form  of 
government  for  the  city  and  connty  of  Den- 
ver. (The  validity  of  such  a  designation  we 
give  no  opinion  concerning.)  The  fourth  per- 
tains to  the  property  and  rates  of  a  telephone 
company.  The  electors  voted  to  adopt  the 
first,  second,  and  fourtli,  rejecting  the  third. 
It  is  not  contended  that  the  vote  upon  each 
was  not  BuflSdent  to  disclose  an  intelligent 
expression  of  the  people  upon  these  ques- 
tions, though  the  submission  clause  to  the 
amendment  concerning  commission  govern- 
ment might  appeal  to  us  as  disclosing  a 
strong  partiality  for  the  adoption  of  that 
measure,  and,  to  a  certain  extent,  be  unfair 
In  its  caption,  or  was  somewhat  in  the  man- 
ner of  a  campaign  document  as  counsel  sug- 
gest It  Is  not  alleged  that  it  misled  any 
voter,  but  to  the  contrary,  it  stands  prac- 
tically admitted  that  there  was  a  decided 
expression  by  the  electors  upon  all  of  these 
questions.  This  same  contention  was  raised 
in  People  v.  Sours,  supra,  pertaining  to  the 
title  under  which  article  20  of  the  state  Con- 
stitution was  submitted,  in  which  case  It  was 
■aid:  "There  is  no  proof  that  any  elector 
was  decdved  by  the  title  under  which  the 
amendment  was  submitted."  Not  only  is 
this  the  case  here,  but  the  record  shows  that 
26,842  votes  yrete  cast  for  or  against  this 
amendment  This  fact  coupled  with  the  ab- 
sence of  any  allegation  that  any  elector  was 
deceived  or  misled  by  the  submission  clause. 


Is  sufficient  to  convince  us  thst  there  is  no 
valid  foundation  for  this  contention. 

[8]  It  la  claimed  that  while  the  form  of 
submission  purports  to  submit  only  two 
amendments,  there  were.  In  fact  a  large 
number  of  distinct  and  separate  amendments 
submitted  and  voted  upon  as  one  amendment 
In  this  respect  great  stress  is  placed  upon 
the  argument  wherein  it  is  claimed  that  the 
two  amendments  were  Interdependent  which 
contention  has  heretofore  been  disposed  of. 
It  is  claimed  that  Inasmuch  as  the  com- 
mission form  of  government  amendment 
makes  regulations  concerning  the  duties  of 
the  commissioners  as  the  city  council,  and 
provides  that  the  doing  of  certain  things 
shall  be  a  sufficient  cause  to  declare  the  of- 
fice vacant  and  that  as  it  eliminates  the  veto 
power  of  the  mayor  and  provides  for  a  re- 
duction In  the  number  of  other  ofilcers,  these 
and  other  matters  were  separate  and  distinct 
propositions,  upon  which  the  people  had  a 
right  to  express  themselves  separately.  It 
is  also  claimed  that  the  section  in  the  elec- 
tion amendment  which  changes  the  time  for 
dty  elections,  and  the  section  which  pro- 
hibits political  iMJtles  from  naming  candi- 
dates as  such,  and  the  section  which  in- 
creases the  term  of  office  of  the  election  com- 
mission, are  distinct  and  separate  questions 
upon  whldi  the  elector  had  a  right  to  be 
heard  separately. 

We  are  of  opinion  that  the  matters  above 
referred  to  are  but  Incidents  to  the  main  ob- 
jects sought  to  be  accomplished  by  the  amend- 
ments. The  commission  amendment  pro- 
vides for  the  commission  form  of  govern- 
ment To  do  tills  It  was  necessary  to  make 
changes  in  the  charter,  so  as  to  adapt  its 
provisions  to  the  conditions  involved  by  the 
change.  This  could  not  be  accomplished  by 
declaring  that  the  city  and  county  of  Denver 
should  have  a  commission  form  of  govern- 
ment consisting  of  five  commissioners,  one 
of  whom,  selected  by  themselves,  should  have 
the  title  of  mayor.  To  obtain  the  object 
sought  it  was  necessary  to  abolish  many  of- 
fices, to  create  others  and  provide  their  du- 
ties, and  to  make  other  changes  thought 
necessary  in  order  to  perfect  a  complete 
government  under  the  commission  system. 
We  are  of  opinion  that  the  changes  referred 
to  were  germane  to  the  principal  subject  and 
were  made  as  Incidents  thereto.  In  People 
V.  Sours,  supra,  it  was  said  "that  if  an 
amendment  embraces  more  than  one  subject 
said  subjects  need  not  be  separately  submit- 
ted if  they  are  germane  to  the  general  sub- 
ject of  the  amendment  or  if  they  are  so 
connected  with  or  dependent  upon  the  gen- 
eral subject  that  It  might  not  be  desirable 
that  one  be  adopted  and  not  the  other." 

If  a  bill  were  Introduced  in  the  Legisla- 
ture entitled  "An  act  In  relation  to  elec- 
tions," making  a  change  in  the  dates  there- 
of, it  could  not  consistently  be  maintained 
that  It  was  not  covered  by  the  title.  We 
think  this  mle  la  applicable  here^  and  tliat 
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the  dumse  of  tbe  dkto  of  election  was  ger- 
mane to  tbe  dectlon  amendment;  alao,  tbat 
the  portion  InTOlvlng  tlie  terms  of  tbe  elec- 
tion conunlasloners  was  gfermane  to  tbis 
amendment  B7  otber  proTlaions,  anange- 
ments  are  made  wblcb  will  ultimately  abol- 
iA  tbe  election  commission,  and  subetitnte 
In  Uen  tbereof  one  election  commissioner, 
who,  wltb  tbe  commissioner  of  safety  and  tbe 
aadltor,  will  tbereafter  perform  tbe  duties 
now  being  jterformed  by  tbe  election  commls- 
sioners.  It  was  necessary  to  make  some  ar- 
rangements concerning  tbis  question ;  it  was 
but  an  Incident  to  tbe  main  question.  As 
said  upon  tbis  subject  in  Wolfe  t.  Bronson, 
U6  Mo.  271,  21  S.  W.  1126:  "If  all  the  pro- 
visions of  tbe  bill  bSTe  a  natnral  relation 
and  connection,  tben  tbe  subject  is  single, 
and  tbis  too  thongb  tbe  biU  contains  many 
provirions."  To  tbe  same  elTect  is  State  ex 
reL  Hudd  ▼.  Tlmme,  Secretary  of  State,  64 
Wis.  318,  11  N.  W.  785,  wherein  it  is  said: 
"We  think  amendments  to  tbe  Constitution, 
which  the  section  above  quoted  requires  shall 
be  submitted  separately,  must  be  construed 
to  mean  amendments  which  have  different 
objects  and  purposes  in  view.  In  order  to 
constltnte  more  than  one  amendment,  tbe 
propositions  submitted  must  relate  to  more 
than  one  subject,  and  have  at  least  two  dis- 
tinct and  separate  purposes  not  dependent 
upon  or  connected  with  each  other.  Tested 
by  this  rule,  tbe  propositions  submitted  to 
tbe  electors  contained  but  one  amendment 
It  la  clear  that  the  whole  scope  and  purpose 
of  tbe  matter  submitted  to  tbe  electors  for 
their  ratification  was  the  change  from  an- 
nual to  biennial  sessions  of  tbe  Legislature. 
It  was  so  spoken  of  by  the  legislative  bodies 
which  passed  it,  as  well  as  by  the  electors 
who  ratified  it  To  make  that  change  It  was 
necessary,  in  order  to  prevent  tbe  election  of 
members  of  assembly,  half  of  whom  would 
never  have  any  duties  to  perform,  tbat  a 
change  should  be  made  In  their  tenure  of  of- 
fice, as  weU  as  In  the  times  of  their  elec- 
tion, and  the  same  may  be  said  as  to  the 
ctiange  of  the  tenure  of  office  of  tbe  sena- 
torsL"  These  cases  were  cited  wltb  approv- 
al by  this  court  in  People  t.  Sours,  supra, 
which  is  in  harmony  wltb  the  views  herein 
expressed.  To  tbe  same  effect  are:  State 
ex  rel.  v.  Allen,  178  Mo.  555,  77  S.  W.  868 ; 
State  ex  rel.  v.  Ripllnger,  80  Wash.  281,  70 
Pac  748 ;  City  of  Eugene  t.  Willamette  Val- 
ley Co.,  62  Or.  490,  97  Pac.  817. 

As  heretofore  stated.  It  should  be  borne  in 
mind  tbat  the  method  provided  for  tbe  adop- 
tion of  amoidments  like  those  under  consid- 
eration is  not  confined  to  the  limits  prescrib- 
ed in  tbe  Constitution  for  the  adoption  of 
amendments  to  legislative  enactments.  When 
this  tact  la  taken  into  consideration,  together 
with  the  fact  that  the  going  into  effect  of 
such  amendments  can  be  made  contingent  up- 
on the  happening  of  some  other  event,  tbe 
case  of  atj  ot  Denver  v.  Hayes,  28  Colo. 
110,  68  Paa  StX,  1»  *•<>'  *^  conflict  with  the 


vlewB  herein  expressed.  It  involved  the  to- 
snance  of  bonds  for  11  distinct  and  separate 
purposes  having  no  connection  with  each  otb- 
er, wlilch,  as  tbe  court  held,  made  it  the  sub- 
mlsBion  of  that  number  of  distinct  and  sepa- 
mttt  qoestions  concerning  which  it  was  held 
that  tbe  voter  had  tbe  right  to  express  bis 
choice  separately  upon  each.  At  the  elec- 
tion under  consideration  there  were  four 
amendments  submitted,  with  the  privilege 
given  tbe  voter  to  exercise  his  choice  for  or 
against  each.  According  to  our  views,  all 
tbe  provisions  in  tbe  commission  government 
smendmeqit  which  have  been  called  to  our  at- 
tention have  a  natural  relation  and  connec- 
tion with  ttiat  subject;  likewise  all  those 
in  tbe  nonpartisan  election  amendment  have 
a  natnral  relation  and  connection  with  tbat 
subject  making  them  proper  to  be  thus  sub- 
mitted each  as  one  amendment  T^ls  makes 
unnecessary  any  consideration  of  whether 
sundry  and  separate  matters  having  no  rela- 
tion to  each  otber  can  in  this  manner  be 
submitted  as  one  amendment 

[I]  It  is  claimed  tbat  the  call  for  the  elec- 
tion at  which  these  amendments  were  sub- 
mitted'was  not  published  for  the  time  pre- 
scribed by  section  6  of  article  20  of  the  Con- 
stltntion,  and  for  this  reason  tbat  tbe  elec- 
tion is  void.  Tbe  date  for  the  election  was 
fixed  In  an  ordinance  wblcb  was  signed  by 
tbe  council  and  mayor  on  January  24,  1013. 
This  ordinance  was  published  January  25th. 
Tbe  clerk  published  tbe  text  of  tbe  amend- 
ments, with  bis  call  for  the  election,  upon 
January  24th,  again  on  January  Slst  and 
also  upon  February  tbe  7th,  making  three 
publications,  a  week  apart,  as  required  by 
tbe  Constitution.  But  it  is  claimed  that  tbe 
first  publication  upon  January  24tb  was  a 
nuUlty,  for  the  reason  that  tbe  ordinance 
which  fixed  the  date  for  the  election  did  not 
l>ecome  effective  until  January  25th,  because 
section  13  of  tbe  charter  provides  that  no 
ordinance  shall  take  effect  until  published, 
etc.;  that  tbe  two  publications  made  there- 
after were  the  only  legal  ones;  that  a  con- 
Btltntlonal  provision  la  mandatory  and  must 
be  strictly  followed,  hence  these  facts  make 
the  election  void.  Tbe  fallacy  with  tbis  con- 
tention necessary  to  consider  is  in  its  as- 
sumption that  as  tbe  date  fixed  for  the  elec- 
tion was  in  an  ordinance,  tbis  action  by  the 
council  in  fixing  tbe  date  was  of  no  force 
and  effect  until  the  ordinance,  as  an  ordi- 
nance, was  in  force.  An  examination  of  arti- 
cle 20  of  the  state  Constitution  wUl  disclose 
that  it  jnakes  no  provisions  for  tbe  calUng 
of  special  elections  like  tbe  one  under  con- 
sideration by  ordinance.  Section  5  provides 
that,  whenever  petitions  providing  for  the 
submission  of  amendments  to  the  charter, 
eta,  are  signed  by  qualified  electors  in  num- 
ber not  less  than  10  per  cent,  etc.,  with  a 
request  for  a  special  election,  tbe  council 
shall  submit  it  at  a  special  election  to  be  held 
not  less  than  30  nor  more  tban  60  days  from 
the  date  of  filing  tbe  petition,  but  it  does  not 


64 


137  PACIFIC  BBPOBTBB 


(Colo. 


state  that  It  shall  b«  by  ordinance.  Section  4 
provides  that  a  special  election  shall  be  call- 
ed by  ordinance  for  the  election  of  delegates 
to  the  first  charter  convention.  Section  6 
provides,  first,  for  the  calling  of  elections  at 
which  shall  be  submitted  any  measure,  char- 
ts amendment,  or  the  question  of  holding  a 
charter  convention.  It  then  provides  that, 
when  the  question  of  a  charter  convention  is 
carried  at  such  election,  a  charter  convention 
shall  then  be  called  through  a  special  election 
ordinance,  etc,  by  providing  In  both  in- 
stances that  the  call  for  the  election,  where 
a  charter  convention  is  to  be  held,  fnust  be  by 
ordinance,  and  omitting  it  in  the  same  act 
as  to  calls  for  elections  like  the  one  under 
consideration  is  convincing  of  the  fact  that 
such  a  requirement  was  not  intended  in  elec- 
tions of  this  kind.  Section  179  of  the  char- 
ter does  not  provide  that  the  call  for  sndi  an 
election  shaU  be  by  ordinance,  while  section 
20  of  the  charter  provides  that  any  measure, 
charter  amendment,  or  proposal  for  a  char- 
ter convention  may  be  submitted  to  a  vote  of 
the  qnalifled  electors  in  the  manner  provided 
by  the  Constitution,  which  it  must  be  con- 
ceded would  in  any  event  be  controlling. 
The  Constitution  not  having  provided  that 
the  call  for  this  election  be  by  ordinance, 
does  the  fact  that  It  was  included  In  an  ordi- 
nance make  the  call  Inoperative  and  of  no 
force  and  effect  until  the  ordinance  became 
effective  as  an  ordinance?  We  do  not  thin? 
80.  The  council  was  not  charged  with  the 
duty  of  giving  notice  of  the  election;  that 
duty  was  imposed  upon  the  clerk.  Its  duty 
was  limited  to  those  matters  provided  for  by 
article  20  of  the  Constitution  and  certain 
inrovislons  of  the  charter,  none  of  which  pro- 
vide that  the  act  under  consideration  be  by 
ordinance.  The  call  for  this  election  could 
have  been  by  resolution  or  in  some  other  ap- 
propriate manner,  and  when  thus  provided 
for  It  would  be  effective  at  once.  It  is  the 
act  In  compliance  with  the  mandate  of  the 
Constitution,  and  not  the  form,  which  should 
be  looked  to  in  order  to  ascertain  if  the  con- 
stitutional requirement  has  been  complied 
with.  The  pleadings  disclose  that  the  act  of 
the  council  in  calling  the  election  and  fixing 
the  date  therefor  was  on  or  before  January 
24th,  that  being  the  date  it  is  aUeged  that 
the  ordinance  was  signed  by  the  mayor  and 
coundL  Such  l>eing  the  case,  the  allegation 
that  it  was  done  by  ordinance  can  be  treated 
as  surplusage  or  considered  as  immaterial, 
under  the  well-known  rule,  that  when  a  thing 
Is  done  in  compliance  with  the  mandate  of 
the  Constitution,  the  doing  of  other  things 
in  excess  of  that  requirement,  in  connection 
with  that  required,  can  be  eliminated,  and 
need  not  be  considered.  This  principle  was 
involved  in  Nesbit  v.  People,  19  Colo.  441,  36 
Pac.  221,  where  the  court  had  under  consid- 
eration an  amendment  to  the  Constitution 
which  the  General  Assembly  xmdertook  to 
propose  by  bill.  It  was  urged  that  while  this 
was  unnecessary,  yet,  as  the  General  Assem- 


bly undertook  to  submit  it  tn  this  manner, 
they  were  bound  to  observe  the  formalities 
required  in  the  enactment  of  laws.  The 
court  held  that  its  statutory  character  did 
not  affect  the  validity  of  the  proposed  amend- 
ment included  ther^n,  since  as  the  court 
said,  "Amendments  may  be  proposed  in  any 
form  or  manner  so  long  as  the  requirements 
of  section  2  of  article  19  are  observed."  A 
case  more  directly  in  point  is  that  of  H^- 
man  v.  Shoulters,  114  Gal.  136,  44  Paa  915, 
45  Pac.  1067,  where  the  validity  of  certain 
actions  of  the  council,  not  required  to  t>e  but 
which  were  taken  by  ordinance,  were  involv- 
ed before  they  became  effective  as  an  ordi- 
nance. The  question  and  conclusion  arrived 
at  as  stated  in  the  syllabi  are:  "The  street 
law  provides  a  complete  scheme  of  procedure 
for  street  work,  and  the  city  charter  cannot 
make  a  different  procedure  by  requiring  more 
or  lees  publication  of  notice,  and  a  publica- 
tion of  notice  of  intention  to  make  a  street 
improvement  for  two  days  only,  as  provided 
by  the  street  law,  is  sufficient,  though  it  be 
in  th€  form  of  lite  publication  of  an  ordi- 
nance, wliich  the  dty  diarter  requires  to  be 
published  for  toi  days  before  It  can  take 
effect,  the  ordinance  l)eing  equivalent  to  a 
resolution  so  far  as  the  street  law  is  con- 
cerned, and  being  the  tHisis  for  the  two  day^ 
notice  provided  for  by  that  law,  whether  ef- 
fective as  an  ordinance  or  not"  To  the 
same  effect  in  principle  are :  Qty  of  Napa  v. 
Easterby,  76  Cal.  222,  18  Pac.  253;  McEne- 
ney  v.  Town  of  Sullivan,  126  Ind.  407,  26 
N.  B.  540. 

It  will  thus  be  observed  that  the  constita- 
ttonal  provision  pertaining  to  the  publica- 
tion of  the  call  for  this  election  was  in  all 
respects  strictly  complied  with. 

Perceiving  no  prejudicial  error  the  Judg- 
ment is  affirmed.    Affirmed. 

WHITE)  and  OARRIOUES,   JX,  dissent 

WHITE,  J.  Public  duty  requires  eadi 
member  of  this  court  to  freely  speak  his  own 
convictions  on  the  questions  to  t>e  determined 
in  any  case,  and  when  one  of  these  members, 
like  myself,  has  the  misfortune  to  differ  in  a 
fundamental  respect  from  the  conclusions  of 
the  majority,  to  explain  with  frankness,  and 
undeterred  by  consequences,  the  grounds  of 
that  difference.  In  tills  case  the  difference 
extends  only  to  the  manner  of  exercising  the 
powers  conferred  upon  the  people  of  the  dty 
and  county  of  Denver  by  article  20  of  the 
Constitution,  and  in  no  tense  M  to  what 
those  powers  are.  There  can  be  no  doubt 
that  the  constitutional  provision  mentioned 
gives  to  the  people  of  that  mnnidpality  the 
fullest  measure  of  self-govemm«it  and  grants 
to  them  every  power  previously  possessed  by 
the  General  Assembly  in  making,  changing, 
and  amending  its  charter.  But  as  the  Gener- 
al Assembly,  in  the  exercise  of  the  power 
of  making  charters  for  munidpalittes,  in- 
duding  the  dty  of  Denver,  was  limited  by 
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tbe  proTisIoiis  of  the  state  Constitation,  and 
was  required  to  follow  certain  procedure 
tliereln  prescribed,  the  people  of  the  dtj  and 
county  of  Denver  are  also  limited,  and  re- 
quired to  observe  certain  modes  of  procedure 
In  making,  changing,  or  amending  a  charter 
for  that  corporate  entity-  They  can  nether 
create  the  organic  law  of  the  municipality, 
nor  change,  alter,  nor  amend  the  same,  ex- 
cept m  the  manner  pretcribed  or  permitted 
bv  the  organic  Unto  of  the  ttate.  Indeed,  in 
the  exercise  of  the  powers  conferred,  the 
people  of  the  municipality  are  actually  and 
truly  tlie  agent  of  all  the  people  of  the  state, 
and  can  do  no  act  in  making  a  charter, 
dianging  or  amending  the  same,  except  in  the 
manner,  at  the  times,  and  under  tbe  condi- 
tions prescribed  or  permitted  in  the  oonstltu-^ 
Uonal  provision,  wliich  constitutes  their  pow- 
er of  attorney.  Section  4  thereof  Invests  the 
people  of  the  dty  and  county  of  Denver  with 
exclusive  and  continuing  power  to  make,  al- 
ter, revise,  or  amend  their  charter.  Section 
6  regrants  and  rdnvests  the  power  so  invest- 
ed by  section  4,  and  invests  the  dtiaens  of 
the  manlcipallty  with  the  additional  power 
to  adopt  "any  measure."  It  also  invests 
them  with  the  power  to  refer,  by  petition, 
any  measure  passed  by  tbe  council  to  a  vote 
of  the  qualified  electors,  and  to  initiate  ordi- 
nances by  petition.  This.language,  unmodi- 
fied by  other  language  of  the  Constitution, 
would  constitute  general  grants  of  power,  and 
thereby  invest,  by  implication,  all  powers  nec- 
essary for  the  exercise  of  the  powers  grant- 
ed, and  the  people  of  the  municipality  would 
have  been  at  liberty  thereunder  to  prescribe 
and  adopt  their  own  modes  of  procedure. 
But  tbe  same  sections  of  the  fundamental 
law  prescribe  the  modes  of  procedure,  ezc^t 
in  a  few  minor  matters^  whereby  t&e  powers 
granted  may  be  exercised;  and  it  is  elemen- 
tary that  where  the  means  for  the  exercise  of 
granted  powers  are  also  given,  no  other 
means  or  different  powers  can  be  implied,  ei- 
ther on  account  of  convenlenoe  or  of  being 
more  eflCectuaL  Cooley's  Ckinst.  Lim.  (6th 
Ed.),  p.  42 ;  Field  v.  People,  2  Scam.  (111.)  79. 
As  the  mode  of  procedure  prescribed  by 
section  4,  in  the  exercise  of  the  powers  there 
granted,  extends  only  to  the  adoption  of  a 
first  charter,  and  section  5  prescribes  the 
procedure  in  the  exercise  of  the  other  powers 
enumerated  In  section  4  and  reaffirmed  in 
section  5,  the  adoption  of  a  first  charter  was 
a  condition  precedent  to  the  exercise  of  tbe 
powers  granted  in  section  5.  Indeed,  such 
is,  in  substance,  the  mandate  of  the  Consti- 
tntlon;  for  it  is  provided  in  section  4  that, 
until  tbe  people  of  the  municipality  adopt  a 
charter  as  therein  prescribed,  the  charter 
and  ordinances  of  the  city  of  Denver,  as  they 
existed  at  the  time  the  new  munldpality  was 
created,  should  be  the  charter  and  ordinances 
under  which  tbe  new  entity  should  be  govern- 
ed. Bat  the  power  to  adopt  a  first  charter 
was  exercised  In  March,  1904,  and  thereby 
the  people   of    the   municipality   subjected 
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themselves  to  the  provisions  of  artide  20. 
So  the  powers  involved  in  the  case  at  bar 
fall  within  those  enumerated  in  section  5, 
and  the  legality  of  their  exercise  must  be 
measured  by  the  modes  of  procedure  therdn 
prescribed  or  permitted,  which  indudes  by 
express  reference  certain  of  the  provisions 
contained  in  section  4.  It  therefore  becomes 
necessary  to  consider  tbe  two  sections  to- 
gether. When  so  considered,  there  is  found 
therein  a  constitutional  mandate  that  a  first 
charter  be  formulated  by  21  taxpayers,  dect- 
ed  at  large  fit>m  the  munldpality,  who  shall 
have  been  qualified  electors  within  the  limits 
thereof  for  at  least  five  years.  Furthermore, 
that  any  new  charter  shall  be  formulated  in 
like  manner  by  like  qualified  taxpaying  elec- 
tors. In  either  case,  the  fortoation  of  a  char- 
ter or  a  new  charter,  respectively,  was  and  is 
a  oondltion  precedent  to  the  right  of  the 
qualified  electors  within  the  munldpality  to 
vote  upon  the  approval  or  rejection  thereol 
Tbe  union  of  the  acts  required  to  be  perform- 
ed by  the  several  agendes  designated  was 
and  is  essential  to  lm|>regnate  them  with  life 
under  the  fundamental  law.  Stating  the  mat- 
ter somewhat  differently,  it  is  manifest  that, 
while  qualified  electors,  whether  taxpayers 
or  not,  and  without  regard  to  the  length  of 
time  they  have  been  such  dectors,  may  peti- 
tion the  council  for  a  charter  convention,  and 
may  thereafter  vote  upon  the  adoption  or  re- 
jection of  a  charter  submitted,  it  is  only  tax- 
payers of  the  municipality  who  have  been 
qualified  dectors  within  the  limits  thereof 
for  at  least  five  years  tliat  are  empowered 
to  frame  and  submit  a  charter.  Not  so,  how- 
ever, as  to  the  formulating  and  requiriiig  the 
submission  of  "any  measure"  or  a  "charter 
amendment"  This  may  be  done  by  the  re- 
quired number  of  qualified  electors,  whether 
taxpayers  or  not,  and  without  regard  to  the 
length  of  time  they  have  been  such  dectors. 
Therefore,  It  being  provided  that  a  "new 
diarter"  can  be  framed  only  by  taxpaying 
dectors  of  long  residence,  while  "any  meas- 
ure" or  a  "charter  amendment"  may  be  fram- 
ed by  any  dector,  it  is  not  conceivable  that 
that  which  is  authorized  by  the  one  method 
may  be  accomplished  by  the  other.  CUearly, 
there  is  a  marked  distinction  between  what 
is  meant  by  a  "new  charter"  on  the  one  hand, 
and  "any  measure"  or  a  "charter  amend- 
ment" on  the  other.  While  it  is  not  impera- 
tivdy  necessary  to  determine  the  exact  mean- 
ing of  the  word  "measure"  as  used  in  the 
constitutional  provision,  or  whether  it  is  syn- 
onymous with  "charter  amendment"  as  there- 
in used,  it  is  proper  to  say  that  rules  of  con- 
struction require  that  the  two  terms  be 
ascribed  distinct  meanings.  It  is  a  cardinal 
rule  in  tbe  construction  of  a  law,  whether 
constitutional  or  statutory,  that  words  shall 
not  be  regarded  as  cumulative  or  useless, 
but  that  every  word  shall,  if  possible,  be  giv- 
en some  meaning.  McCIaln  v.  People,  9  Colo. 
190,  11  Pac.  86.  Moreover,  it  is  significant 
that  throughout  the  constitutional  provision 
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the  words  "amendment"  and  "convention" 
are  always  preceded  by  the  qoallfying  word 
"charter,"  that  Is,  "charter  amendment"  and 
"charter  convention,"  while  no  snch  adjective 
Is  prefixed  to  the  word  "measure."  Thus  It 
la  clearly  evident  that  the  word  "measure," 
88  therein  used,  is  not  In  a  strict  sense  a 
"charter  measure."  From  the  society  in 
which  the  word  is  found,  it  would  seem  that 
It  was  Intended  thereby  to  cover  matters  not 
strictly  governmental  in  their  nature,  such, 
perhaps,  as  entering  into  contracts  and  the 
acquiring  and  operating  public  utilltieB,  etc 
The  conclusion  I  have  here  reached,  as  to  the 
distinction  between  the  modes  of  amending  a 
charter  and  of  revising  It  In  extenso  or  mak- 
ing a  new  one,  is  fortified  by  and  in  harmony 
with  the  language  of  the  Supreme  Court  of 
the  United  States  in  considering  this  identi- 
cal matter  in  City  and  County  of  Denver  v. 
New  York  Trust  Co.,  229  U.  S.  123,  143,  83 
Sup.  Ct  657,  666,  87  L.  B3d.  1101,  where  it  is 
said:  "Arttde  20  of  the  state  Constltutton, 
under  which  the  present  home  rule*  charter 
was  adopted,  while  investing  the  people  of 
the  dty  (section  4)  with  'ezdusive  power  in 
the  making,  altering,  revising,  or  amending 
their  charter,'  makes  a  distinction  (section  ^ 
between  the  modes  of  amending  it  and  of 
revising  it  in  extenso  or  making  a  new  one, 
the  difference  being  that  an  amendment  may 
be  initiated  by  petition  and  directly  voted 
upon  and  adopted  by  the  electors,  while  a  re- 
vised or  new  charter  requires  the  interven- 
tion of  a  charter  convention." 

Indeed,  it  is  elementary  that,  whem  in 
a  constitution  one  complete  method  of  pro- 
cedure Is  prescribed  for  making  a  new  in- 
strument and  a  different  procedure  for  mak- 
ing amendments  to  the  former,  the  particu- 
lar method  prescribed  for  enacting  an  amend- 
ment cannot  be  employed  in  enacting  a  new 
instrument  From  the  use,  therefore,  of  the 
different  terms  "amendment"  and  "new  char- 
ter," and  from  the  entirely  different  methods 
prescribed  for  molding  them  into  shape  and 
tor  their  submission,  it  is  inevitable  that  by 
"amendm«it"  is  meant  something  substan- 
tially less  than  a  "new  charter";  and  the 
conclusion  is  irresistible  that  the  particular 
method  prescribed  for  molding  into  shape 
and  submitting  "an  amendment"  cannot  be 
employed  for  molding  into  shape  and  sub- 
mitting a  substantially  different  thing,  to 
wit,  a  "new  charter."  The  rule  and  the  rea- 
sons therefor  are  tersely  expressed  in  Jame- 
son on  Constitutional  Amendments,  where,  in 
paragraph  674-c,  p.  610,  It  is  said:  "Ob- 
viously, as  we  have  before  remarked,  while 
it  may,  without  absurdity,  be  claimed  that 
the  maxim  (expresslo  nnius)  operates  to  pro- 
hibit the  doing  of  the  same  thing  in  a  dif- 
ferent way  from  that  prescribed  by  law,  it 
cannot  be  claimed  to  prohibit  the  doing  of 
a  different  thing  in  a  different  way.  Now,  it 
is  very  clear  on  the  face  of  the  constitutional 
provisions  authorizing  amendments  through 
the  agency  of  the  legislature,  as  compared 


with  those  anthorlzing  the  calling  of  con- 
ventions, that  the  purpose  of  the  former  is 
different  from  that  of  the  latter;  in  other 
words,  the  thing  authorized  to  be  done  by 
the  one  class  of  provisions  is  a  dlffer^t 
thing  from  that  authorized  to  be  done  by  the 
other." 

Having  seen  that  there  Is  a  marked  dis- 
tinction between  a  "new  diarter"  and  a 
"charter  amendment,"  as  used  in  the  con- 
stitutional provision,  it  is  essential  to  as- 
certain what  that  difference  Is;  and  for  this 
purpose  one  should  reason  In  the  light  of 
the  constitutional  and  legislative  history  of 
the  cotmtry.  Moreover,  in  Judging  of  the 
meaning  of  the  terms,  it  must  be  remem- 
bered that  the  Constitution  is  not  the  be- 
>glmilng  of  law,  "but  that  it  assumes  the  ex- 
istence of  a  well-understood  system  which 
la  still  to  remain  In  force  and  be  adminis- 
tered, but  under  such  limitations  and  re- 
strictions as  that  Instrument  Imposes."  Cool- 
ey's  Const  Llm.  (7th  Ed.)  pp.  94,  95. 

By  the  common  law  of  America,  originating 
with  our  system  of  constitutional  govern- 
ment, and  out  of  the  same  necessities  which 
gave  the  latter  birth,  a  method  of  organic 
legislation  was  early  recognized  and  has  been 
universally  followed.  That  method  is  to  re- 
quire complete  revision,  or  even  alterations 
of  a  very  thorough  character,  to  be  made  by 
conventions  expressly  chosen  for  that  pur- 
pose, and  to  confine  changes  therein,  made 
by  amendments  initiated  by  proposals  through 
other  agencies,  to  improvements  within  the 
lines  of  the  original  instrument  As  said 
In  lilvermore  v.  Walte,  Secretary  of  State, 
102  Cal.  113,  118,  86  Paa  424,  426  (25  U  B. 
A.  812) :  "The  very  term  'constitution'  impUes 
an  Instrument  of  a  permanent  and  abiding 
nature,  and  the  provisions  contained  therein 
for  Its  revision  Indicate  the  will  of  the  peo- 
ple that  the  underlying  principles  upon 
which  it  rests,  as  well  as  the  substantial  en- 
tirety of  the  instrument  shall  be  of  a  like 
permanent  and  abiding  nature.  On  the  other 
hand,  the  signlflcanoe  of  the  term  'amend- 
ment' implies  such  an  addition  or  change 
within  the  lines  of  the  original  Instrument 
as  will  effect  an  improvement,  or  better 
carry  out  the  purpose  for  which  it  was 
framed." 

This  distinction  is  recognized  in  City  and 
County  of  Denver  t.  New  York  Trust  Com- 
pany, supra,  where  the  Supreme  Court  of 
the  United  States,  in  upholding,  as  an  amend- 
ment to  the  first  charter  of  the  dty  and  coun- 
ty of  Denver,  a  provision  pertaining  to  the 
acquisition,  maintenance,  and  operation  by 
the  munldpality  of  a  water  plant  says: 
"It  does  not  alter  the  form  of  the  dty  gov- 
ernment, or  make  extensive  changes  in  the 
existing  charter."  And,  further,  in  speaking 
therdn  of  Speer  v.  People,  etc.,  52  Colo. 
325,  122  Pac.  768,  where  this  court  had 
under  consideration  the  charter  provisions 
Involved  In  the  case  at  bar,  that  court  said 
that,  "the  Supreme  Court  of  the  state  re- 
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ceatly  had  before  It  a  propooed  amendment 
radically  and  extensively  changing  the  form 
of  the  dty  goTemment." 

These  dlstlncUona  are  alao  recognized  by 
text-wrltera  upon  oonstltntional  Qnestiona. 
I>odd'8  Bev.  and  Amend,  of  State  Conatita- 
tlona,  pp.  281,  262;  Jameson  on  Const  Con- 
ventions (4th  Sid.)  662.  Moreover,  they  are 
baaed  upon  cogent  reasons  of  public  policy. 
AS  aald  In  Rlllngham  v.  Dye  (Ind.)  99  N.  B. 
1,  7 :  "The  Idea  of  the  people*  thas  restrict- 
ing themselves  in  making  changes  In  their 
Constitntions  Is  original  (in  American  con- 
stitutional government),  and  is  one  of  the 
most  signal  evldoiceB  that  amongst  us  liberty 
means,  not  the  giving  of  rein  to  passion  or 
to  thoughtless  impulse^  but  the  ezerdse  of 
power  by  the  people  for  the  general  good, 
and  therefore  always  under  the  restraints 
of  law."  niey  are  intended  to  prevent  in- 
Jostioe  and  confusion  arising  from  sudden 
and  Car-neadilng  dianges  in  the  organic  law. 
Indeed,  "The  great  men  who  builjled  the 
structure  of  our  state  in  ttiis  respect  had  the 
mental  vision  of  a  good  (Constitution  voiced 
by  Judge  Oooley,  who  has  said:  'A  good 
Constitution  should  be  beyond  the  reach  of 
temporary  excitement  and  popular  caprice 
or  passion.  It  la  needed  for  stability  and 
steadlneaa;  it  must  yield  to  the  thought  of 
the  people;  not  to  the  whim  of  tlie  people,  or 
the  thought  evolved  in  excitement  or  hot 
blood,  but  the  seber  second  thought,  which 
alone,  if  the  government  is  to  be  safe,  can 
be  allowed  efficiency.  •  •  •  Oianges  in 
government  are  to  be  feared  unless  the  bene- 
fit is  certain.'  As  Montalgn  says:  'All  great 
mutations  shake  and  disorder  a  stata  Gkxkl 
does  not  necessarily  succeed  evil;  another 
evU  may  succeed  and  a  worsei' "  23  Am«. 
law  Beview  (1888)  v.  811;  EOllngham  v. 
Dye,  supra. 

The  whole  people  of  the  state,  in  formulat- 
ing and  inserting  article  20  into  the  Consti- 
tntion,  had  in  mind  the  lessons  of  history, 
and  were  sensible  of  the  dangers  of  haste 
and  immaturity  in  organic  legislation.  They 
therefore  imposed  upon  municipalities  oper- 
ating thereunder  the  duty  of  protecting  the 
individual  cltlaen  against  the  evils  of  hasty 
and  frequent  changes  in  the  organic  mu- 
nicipal law.  The  time-honored  method  of 
requiring  tliat  substantial  and  far-reaching 
changes  of  the  organic  law  be  made  only 
through  the  medium  of  oonventions,  thus 
Insuring  deliberation  and  skill  in  drafting 
the  same,  is  commanded.  Moreover,  rules  for 
ascertaining  the  true  intent  of  the  voters 
are  prescribed,  to  the  end  that  Justice  may 
inerall  and  that  tyranny  and  imposition,  by 
either  majorities  or  minorities,  may  not  ex- 
ist. The  people  of  the  state  perceived  that 
a  single  amendment  to  a  charter  altering  a 
detail  in  dty  government  might  be  so  pro- 
pounded directly  to  the  voter  as  to  admit  of 
an  intelligent  expremiixi  of  his  choice  by 
yea  or  nay,  but  to  sabmit,  in  the  same  man- 
ner, tbat  irtiicb  !•  cabatantlally  a  new  char- 


ter, embodying  a  number  of  fundamental 
changes,  and  embracing  a  variety  of  dis- 
tinct questions,  would  be  repugnant  to  the 
principles  of  natural  Justice  and  violative 
of  well-recogniaed  rules.  The  appreciation 
of  these  fundamental  principles  by  the  fram^ 
era  of  the  article  Is  further  manifest  by  the 
oonstltntional  mandate  that  a  first  charter 
be  miopted  through  the  Intervention  of  a 
charter  omvention.  Clearly,  if  it  was  ever 
Intended  that  so  radical  a  change  in  the 
charter  of  the  municipality  could  be  made  by 
amendment  as  that  Included  in  the  instru- 
ments under  consideration  In  the  case  at  bar, 
the  people  of  the  municipality  would  not 
have  been  precluded  from  formulating  their 
first  charter  by  means  of  an  amendment  to 
the  charter  of  tlie  dty  of  Denver  existing 
when  article  20  became  effective.  Moreover, 
to  permit  tlie  substantial  revision  of  a  char- 
ter, or  the  Bubstitutlon  of  a  new  one,  upon 
petition  and  direct  vote  destroys  its  organic 
character;  for  it  then  tieoomes  subject  to  be 
overthrown  with  the  same  facility  as  other 
legislation.  Clearly,  the  framers  of  article 
20  used  the  term  "organic  law"  of  the  mn- 
nidpality  and  the  word  "amendment"  in 
their  true  constitutional  sense.  To  ascribe 
to  the  word  "amendment"  as  there  used  an 
unqualified  meaning  neoessarily  abrogates  the 
distinction  betwem  a  "new  charter"  and  a 
"diarter  amendment"  This  cannot  be  done, 
in  my  Judgmmt  without  destroying  by  Judi- 
cial pronouncement,  the  effect  of  express  lan- 
guage of  the  (Sonstttntlon. 

Having  ascertained  that  under  the  consti- 
tutional grant  of  power  to  petition  for  a 
charter  amendment,  electors  of  the  munici- 
pality are  permitted  to  petition  only  for  such 
an  amendment  aa  Is  wttMw  the  Uitea  of  an 
tt-ria^inB  charter,  and  which  does  not  under- 
mine its  fundamental  principles  or  destroy 
its  substantial  entirety,  I  shall  proceed  to  de- 
termine whether  the  so-called  amendments 
under  consideration  in  the  case  at  bar  are  of 
that  character.  Courts,  in  ascertaining  the 
nature  of  a  written  instrument,  are  governed 
by  its  legal  effect,  regardless  of  what  it  may 
be  denominated.  A  proposal,  therefore,  the 
legal  effect  of  which  U  to  destroy  all  the 
fundamental  prindples  and  the  substantial 
entirety  of  an  existing  charter,  and  substitute 
therefor  a  radically  different  frame  of  gov- 
ernment, is  not  an  amendment  in  the  consti- 
tutional sense.  Such  is  the  effect  of  the  so- 
called  amendments  under  consideration.  This 
clearly  appears  by  bringing  into  Juxtaposition 
the  eristlng  charter,  with  the  so-called  amend- 
ments. The  former  establishes  a  typical  form 
of  representative  government,  of  which  the 
underlying  principles  and  substantial  fea- 
tures are:  The  divlsiop  of  the  functions  and 
powers  of  government  into  three  separate  and 
distinct  departments  common  to  constitution- 
al government;  the  division  of  the  territory 
of  the  dty  and  county  into  wards  and  pre- 
cincts, with  the  right  of  local  representation 
in  the  legislative   body,  conslsttng  of  two 
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brandies  reqnlring  Independent  action  and 
clothed  with  the  self-protecting  power  of  pun- 
ishing and  expelling  Its  members;  a  chief 
executive  invested  with  the  veto  power,  and 
the  recognition  of  the  rights  of  political  par- 
ties and  the  general  laws  of  the  state  con- 
cerning elections,  Including  the  nomination 
of  candidates  and  the  form  of  ballots.  On 
the  other  hand,  the  so-called  amendments 
create  a  form  of  government  known  In  the 
United  States  but  slightly,  if  at  all,  at  the 
time  of  the  adoption  of  article  20;  destroy 
the  underlying  principles  theretofore  common 
to  representative  municipal  government;  unite 
the  functions  and  powers  of  the  separate  and 
distinct  departments  thereof,  and  empower 
the  authorities  that  Impose  taxes  to  collect 
and  expend  the  same;  abolish  the  right  of 
local  representation  by  wards  in  the  legisla- 
tive body;  annul  the  veto  power  invested  In 
the  executive;  destroy  the  rights  of  political 
parties,  as  such,  in  the  nomination  of  can- 
didates, and  circumscribe  the  elective  fran- 
chise by  means  of  the  preferential  system  of 
voting. 

While  the  so-called  amendments  are  ger- 
mane to  municipal  government,  they  are  In 
no  sense  germane  to,  nor  witMn  the  ttnei  of 
the  existing  charter.  On  the  contrary,  they 
destroy  each  and  every  of  the  fundamental 
prbiclples  thereof;  vripe  out,  as  an  entirety, 
the  existing  frame  of  government,  and  sub- 
stitute therefor  another  radically  different  in 
every  substantial  respect  The  provisions  of 
the  existing  charter  which  remain  unaf- 
fected do  not  constitute  the  frame  or  form 
of  government  in  any  respect.  They  would 
necessarily  be  a  part  of  any  charter  framed 
with  due  regard  to  the  rights  of  the  publla 
Provisions  which  would  be  proper  in  any 
charter  are  not  the  distinguishing  features  of 
government,  and  therefore  cannot  be  em- 
ployed as  a  criterion  in  determining  whether 
a  proposed  change  is  in  reality  a  new  charter 
or  an  amendment  to  an  existing  charter. 
The  distinguishing  feature  of  a  charter  of 
a  municipality,  or  of  the  organic  law  of  a 
state,  is  essentially  the  form  and  frame  of 
government  prescribed  therein.  The  inciden- 
tal accessories  In  carrying  on  government  of 
whatever  form  are  substantially  common  to 
all,  and  do  not  constitute  the  characteristics 
by  which  they  are  classified. 

I  am  not  Impressed  with  the  argument  of 
the  majority  opinion  dealing  with  amend- 
ments to  statutes,  nor  do  I  conceive  that  the 
cases  cited  in  support  thereof  have  any  rel- 
evancy whatever  to  the  matters  here  in- 
volved. This  is  clearly  so,  because  of  the 
constitutional  provision  relating  to  statutes 
that  every  blU  shall  contain  one  subject, 
which  shall  be  clearly  expressed  In  its  title. 
Under  this  provision  it  is  not  required  that 
an  amendment  to  an  act  of  the  Cteneral  As- 
sembly, to  be  valid,  shall  be  germane  to  the 
subject-matter  of  the  act,  but  only  that  it 
shall  be  germane  to  the  subject  expressed  in 
the  title  thereof.    Now,  the  charter  of  the 


city  and  county  of  Denver  Is  the  organic  law 
thereof  and  constitutes  the  instrument  that 
may  be  amended.  That  charter,  therefore,  is 
the  subject  of  legislation,  and  a  "charter 
amendment"  to  It,  therefore,  to  be  proper, 
must  be  germane  to  the  plan  or  scheme  of 
government  therein  prescribed.  And  herein, 
to  my  mind,  the  majority  opinion  is  most 
unsound,  contrary  to  authority,  and  far- 
reaching  in  its  evil  effect  It  declares,  sub- 
stantially, that  any  proposed  change  in  the 
organic  law  of  the  municipality  which  is 
germane  to  any  plan  or  scheme  of  municipal 
government  constitutes  a  proposed  amend- 
ment, and  hence  that  by  an  "amendment" 
an  existing  plan  of  government  may  be  re- 
placed by  another  entirely  different  If  this 
be  true,  there  can  be  no  distinction  between 
a  "new  charter"  and  an  "amendment"  of  an 
existing  charter,  and  the  constitutional  provi- 
sions prescribing  a  separate  mode  of  pro- 
cedure in  the  enactment -of  each  are  coa- 
lesced. .If  any  measure  germane  to  the  sub- 
ject of  municipal  government  may  be  prop- 
erly classed  as  an  amendment  to  any  char- 
ter for  municipal  government,  as  held  in  the 
majority  opinion,  then  an  "entire  charter" 
Is  only  an  amendment,  for  it  relates  to  muni- 
cipal government  So,  In  the  case  at  bar. 
If  these  so-called  amendmepts  had  been  fram- 
ed by  a  charter  convention  and  all  of  the 
unrepealed  provisions  of  the  existing  charter 
embodied  therein,  and  the  entire  Instrument 
so  framed,  designated  a  charter,  It  would  be, 
nevertheless,  in  legal  effect,  only  an  amend- 
ment This  necessarily  follows,  because  the 
majority  opinion  holds  that  there  Is  nothing 
in  article  20  that  limits  the  meaning  of  the 
word  "amendment,"  and  that  such  word,  in 
Its  broad  sense.  Includes  any  alteration  made 
or  proposed  to  be  made  by  "adding,  chang- 
ing, substituting,  or  omitting";  and  there- 
fore an  existing  charter  of  a  municipal  gov- 
ernment may  be  changed  by  amendment,  pro- 
vided the  proposed  change  relates  to  the  sub- 
ject of  municipal  government  Such  Is  the 
holding  of  the  majority  opinion,  notwith- 
standing the  organic  law  of  the  state  has 
recognized  a  clear  distinction  between  a  char- 
ter and  a  charter  amendment,  and  prescribed 
different  modes  of  procedure  for  the  enact- 
ment of  each.  I  cannot  give  my  assent  to  such 
reasoning.  The  word  "amendment"  as  used  in 
the  Constitution  is  preceded  by  the  word 
"charter."  That,  of  itself,  limits  the  mean- 
ing of  the  word  "amendment"  so  that  the 
subject  of  municipal  government  embraced  in 
the  word  "charter"  is  necessarily  confined  to 
the  existing  charter  sought  to  be  amended. 
To  be  proper  and  legal,  under  the  constitu- 
tional provisions  In  question,  a  charter 
amendment  must  be  germane,  not  to  any 
plan  of  municipal  government,  but  to  the  spe- 
cific thing  amended,  that  is,  the  existing  plan 
or  charter  of  municipal  government  This 
Is  why,  In  Llvermore  v.  Walte,  supra,  it  is 
said  that  an  amendment  to  the  organic  law 
must  be  confined  to  such  matters  as  are 
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wUhin  tiM  Hrm  of  tbe  original  Inatrnment, 
and  which  do  not  und^mlne  its  fundamental 
])riDclpIea  or  substantial  entirety.  Such  also 
are  the  considerations  which  have  prompted 
text-writers  on  constltntional  subjects  to  de- 
clare that  amendments  should  be  confined  to 
such  matters  as  are  simple  and  do  not  affect 
the  whole  scheme  of  government 

Authority,  by  way  of  analogy,  in  support 
of  the  foregoing  views,  is  found  in  cases 
determined  by  this  court,  dealing  with  the 
Itower  of  the  General  Assembly  to  change  the 
charter  of  the  former  dty  of  Denver.  At  an 
early  date  it  was  decided  that  such  charter, 
as  it  existed,  at  the  date  of  the  admission  of 
the  state,  was  preserved  by  the  Constitution. 
And  therefore  the  General  Assembly  did  not 
have  power  to  take  away  that  charter  or  to 
malce  a  new  one  for  the  municipality  but  did 
have  potoer  to  amend  the  tame.  In  Cun- 
Tiingham  t.  City  Of  Denver,  23  Colo.  18, 
20,  45  Paa  366,  357  (58  Am.  St  Rep.  212), 
cited  in  the  majority  opinion,  it  is  said: 
"The  dty  of  Denver  was  incorporated  under 
a  special  charter  in  1861,  and  the  right  of 
cities  80  Incorporated  to  maintain  their  cor- 
porate existence  is  recognized  by  the  Consti- 
tution, while  the  power  of  the  Legislature 
to  amend  such  special  charters  is  implied 
from  this  and  other  provisions  of  our  state 
Constitution,  the  only  limitation  being  that 
only  such  amendments  can  be  made  as  are  re- 
visory or  amendatory  thereof."  In  Be  City  of 
Denvw,  18  Colo.  288,  32  Pac.  615,  also  cited 
in  the  majority  opinion,  it  is  said,  that  to 
make  an  "amendment  free  from  constitu- 
tional objection,  it  must  be  of  such  character 
as  to  be  fairly  considered  as  revisory  or 
amendatory  of  the  charter  existing  prior  to 
the  adoption  of  the  Constitution." 

While  it  is  true  that  amendments  made  by 
tbe  General  Assembly  to  the  charter  of  the 
dty  of  Denver,  existing  at  the  Ume  tl^e  Con- 
stitution was  adopted,  were  frequently  sus- 
tained by  this  court  and  the  Court  of  Ap- 
peals, no  such  amendments  destroyed  the 
fundamental  principles  or  the  substantial 
entirety  of  the  existing  charter.  It  may  also 
be  true,  as  said  in  the  majority  opinion,  that 
if  the  matter  of  legislation  for  the  city  and 
county  of  Denver  now  existed  In  the  (General 
Assembly,  It  could,  by  amendment,  do  that 
which  Is  sought  to  be  done  by  the  amend- 
ments In  question.  But  however  that  may 
be,  it  does  not.  In  any  sense,  support  the 
conclusions  of  the  majority,  nor  militate 
against  my  own  herdn  expressed.  Munidpal 
corporations  emanate  only  from  the  people  of 
the  whole  state,  and  the  entire  subject  of  leg- 
islation, whether  state  or  municipal,  was  In- 
vested In  the  General  Assembly,  or  reserved 
in  aU  the  people  of  the  state.  Therefore  the 
subject  of  munidpal  legislation,  until  the  em- 
bodiment of  article  20  In  the  Constitution, 
was  vested  in  the  General  Assembly  under 
certain  constitutional  limitations.  Special 
charters  of  municipalities  organized  prior  to 
the  adoption  ot  the  Constitution  could  be 


amended,  but  not  destroyed.  As  to  other 
munidpailittes  th«  power  of  the  General  As- 
sembly was  su^emew  Thus  the  power  to 
amend  charters  to  certain  munidpalltles  ex- 
isted as  well  as  tbe  power  to  enact  charters 
for  other  munldpalltleB  and  to  amend  the 
same.  But  in  the  exercise  of  these  powers, 
the  Constitution  made  no  distinction  between 
the  modes  of  procedure  in  the  enactment  by 
the  General  Assembly  of  charters  for  munic- 
ipalities and  the  enactment  of  amendments 
thereto.  In  either  case  the  powers  were 
vested  in  the  General  Assembly,  and  it  could 
exercise  them  only  through  and  by  means  of 
a  legislative  bill  containing  but  one  subject 
and  that  dearly  expressed  in  its  title.  It 
was  confined  to  the  same  process  of  pro- 
cedure, whether  enacting  a  new  charter  or  a 
charter  amendment  Not  so,  however,  as  to 
the  exerdse  of  the  power  vested  in  the  people 
of  tbe  dty  and  county  of  Denver  under  arti- 
de  20.  While  every  power  previously  pos- 
sessed by  the  Legislature  in  making  or 
amending  charters  for  such  munldpallty 
was  bestowed  upon  the  people  thereof,  the 
manner  of  its  exercise  was  changed.  In 
the  adoption  of  a  charter,  they  must  follow  a 
prescribed  procedure  entirely  different  from 
that  whidi  may  be  pursued  in  the  adoption 
of  a  charter  amendment  While  it  is  true, 
as  stated  in  the  majority  opinion,  that  no 
such  restrictions  as  are  placed  upon  the 
General  Assembly  in  enacting  legislation  are 
found  in  artlde  20  in  providing  for  initiated 
amendments  to  a  charter,  nevertheless,  other 
constitutional  restrictions  and  provisions, 
equally  binding  and  equally  certain,  are 
found  therein. 

The  majority  opinion  concedes  the  inap- 
plicability of  SUte  ex  rel.  v.  City  of  Portland 
et  al.  (Or.)  133  Pac.  62,  reUed-upon  by 
defendants  in  error,  and  declines  to  attempt 
to  apply  it  to  the  case  at  bar.  Nevertheless, 
it  seeks  to  fortH^  its  condusions  by  State 
ex  leL  Hindley  et  al.  v.  Superior  Court  of 
Washington,  70  Wash.  352,  126  Pac.  920.  In 
my  Judgment  the  latter  case  is  also  inap- 
pUcable.  While  it  is  held  therein  that  sec- 
tions 82  and  125  of  the  Spokane  dty  charter, 
authorizing  the  submission  of  initiated 
amendments,  do  not  limit  amendments  to 
such  as  are  revisory,  or  prescribe  supple- 
mental changes  as  to  the  working  of  the 
charter  adopted,  but  authorize  the  submis- 
sion of  amendments  providing  for  return  to 
the  system  of  council  form  of  government 
though  altering  and  annulling  the  basic  prin- 
dple  upon  which  the  charter  was  founded, 
the  holding  is  based  upon  the  doctrine  clear- 
ly not  recognized  in  this  state  (In  re  City  of 
Denver,  supra),  that  the  classification  of 
amendments  is  always  a  political  question, 
to  be  determined  by  the  people.  Moreover, 
the  Constitution  and  laws  of  the  state  of 
Washington,  under  which  that  dedslon  was 
rendered,  dearly  disclose  that  the  legislative 
power  of  the  whole  state  enlarged  the  mean- 
ing of  the  word  "amendmoit"  as  applicable 
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to  municipal  cbarters  so  as  to  include  there- 
in "any  matter  within  the  realm  of  local  af- 
fairs or  municipal  business."  Art  11,  I  10, 
Constitution  of  the  state  of  Washington:  sec- 
tion 1,  c.  186,  Lews  of  Washington,  1903,  p. 
393.  Obviously  the  framers  of  this  law  had  in 
mind  that  the  word  "amendment"  was  ordi- 
narily confined  to  changes  within  the  lines  of 
an  existing  charter ;  otherwise  there  would 
have  been  no  necessity  for  enlarging  its 
meaning  as  used  in  the  statute  beyond  its 
meaning  as  used  In  the  Constitution.  So  It 
perhaps  may  be  said  with  propriety  that 
under  these  provisions  of  the  law  of  that 
state  the  courts  had  no  power  to  draw  a 
line  between  amendments,  or  classify  them  In 
any  way,  as  the  matter  had  been  determined 
by  the  people  of  the  entire  state.  Not  so, 
however,  under  the  Constitution  and  laws  of 
this  state.  Clearly  article  20,  the  only  ex- 
pression of  the  entire  people  upon  the  sub- 
ject, contains  nothing  that  can  be  so  con- 
strued. And  whatever  may  be  the  desire  of 
the  people  of  the  city  and  county  of  DeuTer 
they  cannot,  by  charter  enactment  or  other- 
wise, enlarge  or  change  the  meaning  of  the 
words  written  Into  the  fundamental  law  by 
the  whole  people  of  the  state.  That  it  may 
be  advisable  to  change  the  charter  of  the  dty 
and  county  of  Denver  to  the  extent  contem- 
plated by  these  proposed  amendments  may 
be  true;  but,  if  so,  it  should  be  brought  about 
only  through  the  procedure  prescribed  by  the 
fundamental  law.  Since  the  adoption  of 
article  20  there  has  never  been  a  time  when 
the  people  of  that  municipality  might  not 
have  made  any  change  consistent  therewith, 
which  they  desired,  by  following  the  mode 
of  procedure  therein  prescribed.  But  to  per- 
mit them  to  deviate  from  the  slow  and  order- 
ly process  prescribed  in  the  malting  of  such 
fundamental  changes  In  the  organic  law  of 
the  municipality  will  not  Justify  a  construc- 
tion of  the  Constitution  which  does  violence 
to  Its  express  terms  and  clear  intent. 

I  adopt  the  language  of  Bronson,  C.  J.,  In 
OaUey  v.  Asplnwall,  3  N.  Y.  547,  568,  as  fol- 
lows: "It  is  highly  probable  that  inconven- 
iences will  result  from  following  the  Con- 
stitution as  it  is  written.  But  that  consider- 
ation can  have  no  weight  with  me.  It  is  not 
for  us,  but  for  those  who  made  the  instru- 
ment to  supply  its  defects.  If  the  Legisla- 
ture or  the  courts  may  take  that  office  upon 
themselves,  or  if  under  color  of  construction, 
or  upon  any  other  specious  ground,  they  may 
depart  from  that  which  is  plainly  declared, 
the  people  may  well  despair  of  ever  being 
able  to  set  boundary  to  the  powers  of  the 
government  Written  constitutions  will  be 
more  than  useless.  Believing,  as  I  do,  that 
the  success  of  free  institutions  depends  upon 
a  rigid  adherence  to  the  fundamental  law,  I 
have  never  yielded  to  considerations  of  ex- 
pediency in  expounding  it  There  is  always 
some  plausible  reason  for  the  latltudlnarian 
constructions  which  are  resorted  to  for  the 
purpose  of  acquiring  power — some  evil  to  be 


avoided,  or  some  good  to  be  attained  by  push- 
ing the  powers  of  the  govemm^it  beyond 
their  legitimate  boundary.  It  is  by  yielding 
to  such  influenced  that  constitutions  are 
gradually  undermined,  and  finally  over- 
thrown. BIy  rule  has  ever  been  to  follow  the 
fundamental  law  as  it  is  written,  regardless 
of  consequences.  If  the  law  does  not  work 
well,  the  people  can  amend  It;  and  Incon- 
veniences can  be  borne  long  enough  to  await 
that  process.  But  If  the  Legislature  or  the 
courts  undertake  to  cure  defects  by  forced 
and  unnatural  constructions,  they  Inflict  a 
wound  upon  the  Constitution  which  nothing 
can  heal.  One  step  taken  by  the  Legislature 
or  the  Judiciary  in  enlarging  the  powers  of 
the  government  opens  the  door  for  another, 
which  will  be  sure  to  follow ;  and  so  the 
process  goes  on  imtll  all  respect  for  the  fun- 
damental law  is  lost  ^nd  the  powers  of  the 
government  are  Just  what  those  in  authority 
please  to  call  them." 

The  views  I  have  herein  expressed  are  in 
conformity  with  and  supported  by  the  hold- 
ing of  Mr.  Justice  Oabbert  concurred  in  by 
Mr.  Justice  Garrlguea,  in  Speer  v.  People,  62 
Colo.  325,  348,  122  Pac.  768,  where  this  court 
had  under  consideration  proposed  changes 
In  the  charter  of  the  dty  and  county  of 
Denver  substantially  the  same  as  those  here 
Involved,  except  that  the  former  proposal 
contained  certain  provisions  not  embodied  In 
those  before  us  relative  to  the  election  and 
salaries  of  county  and  Juvenile  Judges  and 
the  establishment  and  maintenance  of  a 
school  for  dependent  children.  That  learcid 
Justice  therein  held  that  a  new  charter  can- 
not under  article  20,  be  proposed  by  peti- 
tion; that  the  proposed  amendment  was,  in 
legal  effect,  a  new  charter;  and  that  the 
people  of  the  dty  and  county  of  Denver  had 
no  power  to  adopt  the  same,  except  through 
the  intervention  of  a  charter  convention. 
Moreover,  lie  held  that  a  proposed  amend- 
ment, which  embraces  several  distinct  propo- 
sitions, cannot  legally  be  submitted  as  one 
amendment  in  such  form  that  it  can  only  be 
voted  for  or  against  as  a  whole,  and  that  the 
proposed  amendment  under  consideration 
was  vulnerable  to  that  objection.  While 
these  questions  were  not  determined  there- 
in, the  majority  cf  the  members  of  the  court 
dedining  to  express  an  opinion  thereon,  the 
reasoning  of  Mr.  Justice  Oabbert  is  so  clear 
and  convindng  as  to  greatly  augment  the 
force  of  my  dissenting  opinion,  notwithstand- 
ing that  he  now  concurs  in  the  majority 
opinion  herein  announced.  The  value  of  that 
support  Is  readily  apparent  when  his  views 
therdn  expressed  are  brought  into  Juxtaposi- 
tion with  the  majority  opinion,  containing, 
as  it  does,  the  sole  reasons  for  the  court's 
present  holding. 

While  the  other  questions  Involved  and  de- 
termined In  this  case  are  fundamental,  I 
shall  express  no  opinion  thereon.  I  have 
not  given  them  such  consideration  as  would 
Justify  me  in  either  approving  or  disapprov- 
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ing  the  holdings  of  the  majoiltj  la  raapect 
thereto.  Moreover,  If  my  views  upon  the 
nMin  qnestion  were  adopted  by  the  ooart,  a 
detemiliiatlon  of  the  other  questions  wonld 
be  onnecessaiT.  I  am  authorised  to  state 
that  Mr.  Justice  GARRIOUBS  fully  ooncnrs 
in  the  views  I  have  expressed  herela. 


MUNTZINO  V.  HABWOOD. 
(Court  of  Appeals  of  C!olorado.     Dec.  8,  101&) 

L  Qdtetino  Titlb  (i  4i*)—QviT0TLAiM  Deed 

— Admibsibiutt. 

In  a  salt  to  quiet  title  to  real  property, 
the  intestacv  of  tliie  ancestor  of  certain  hein 
being  conceded,  a  qnitcUim  deed  by  such  heirs 
to  plaintiff  was  admissible,  over  objection  that 
it  was  not  sufficiently  proved  that  me  grantors 
were  the  lawful  and  only  heirs  of  the  ancestor ; 
■nd>  fact  beinr  proved  by  the  deposition  of  a 
disinterested  witness. 

[Ed.  Note.— For  other  eases,  see  Quieting  Ti- 
tle, Cent.  Dig.  U  S»-OZ;  Dec.  Dig.  i  4^ 

2.  OmxTiiis  TnuB  (|  12*)— Posskssioii— Ooir- 

BTKUCnVX  POSSBSSXON. 

Where,  in  a  suit  to  quiet  title,  neither  par- 
ty was  ia  actual  possession,  plaintiff  had  oon- 
stmctive  poaseasUm  by  virtue  of  his  record  ti- 
tle. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Gent  Dig.  H  44,  45;    Dec.  Dig.  {  l^*] 

3.  Taxation  (|  810*)— Bvidbucb— Tax  Dkbd. 

In  a  suit  to  quiet  title,  a  tax  deed  on 
which  defendant  relied,  and  which  was  -wiAA  on 
its  face,  was  inadmissible. 

[Ed.  Note.— For  other  casss^  see  Taxatioii, 
Cent  Dig.  ||  1606-1608;    Dec.  Dig.  |  810.*1 

4.  Apfkai.   and   Ebbob   Q   1078*)  —  AaaioN- 

IfENTS  OF  EBBOK— WaIVBB. 

An  aaalgnment  of  error,  not  referred  ta  in 
appellant's  brie^  will  be  deemed  abandoned. 

[Ed.  Note.— For  other  caaea,  aee  Appeal  and 
Error.  Cent  Dig.  if  4260-4201;  Dae.  Dig.  i 
107&*] 

Appeal  from  District  Court,  Waahlogton 
Connty ;  H.  P.  Burke,  Jndgew 

Action  by  G.  B.  Harwood  against  August 
Mnntzliig.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afllrmed. 

Egbert  More^  of  Akron,  for  appellant 
Isaac  Pelton,  of  Akron,  for  appeQee. 

• 

HTTHIiBTTT,  J.  July  28,  1909,  appellee,  as 
plaintiff,  Instituted  an  action  against  appel- 
lant, to  quiet  title  to  land  in  Washington 
county.  Judgment  was  rendered  for  plaintiff, 
and  the  cause  is  here  by  proper  appeal. 

Complaint  was  in  usual  form,  to  which  de- 
fendant filed  an  answer  containing  a  general 
denial,  also  a  defense  based  upon  a  treasur- 
er's tax  deed,  alleged  to  have  been  duly  re- 
corded. To  this  answer  plaintiff  replied,  de- 
nying defendant's  title,  and  alleging  that  the 
tax  deed  was  void  on  Its  face  for  a  number 
of  reasons  therein  set  forth. 

[1]  Appellant  contends  that  the  trial  court 
committed  reversible  error  in  admitting  In  ev- 
idence, over  his  objection,  a  certain  quitclaim 
deed  conveying  title  to  appellee.  The  deed 
recites  that   the  grantors   therein  are  the 


children  and  sole  heirs  at  law  of  Tobn  H. 
Gear,  deceased.  It  Is  conceded  that  said 
Oear  was  the  father  of  said  grantors,  and 
held  the  title  to  the  premises  at  the  time  of 
hla  death.  The  deposition  of  one  W.  D.  Ba- 
ton waa  admitted  in  evidence,  without  objao- 
tlon.  He  was  a  dislntereeted  person,  ant 
not  related  to  either  party.  It  appears  therw- 
from  that  Oear  died  In  Washington,  D.  0.,  In 
July,  1900,  and  waa  the  owner  of,  or  had 
some  title  to,  the  land  In  question  at  the  time 
of  hla  death ;  that  he  left  surviving  him  as' 
his  sole  heirs  at  law  Ruth  O.  Band,  Margaret 
O.  Blythe,  and  his  wife,  Harriet  F.  Gear,  the 
latter  dying  Intestate  la  BnrUngton,  Iowa,  in 
October,  1002,  leaving  as  her  sole  heirs  at 
law  said  Ruth  O.  Band  and  Margaret  O. 
Blythe;  that  the  quitclaim  deed  la  question 
waa  submitted  to  deponent  for  his  Inspection, 
and  he  Identified  the  signatures  of  Butb  O. 
Rand  and  Margaret  G.  Blythe,  grantors  there- 
in. Defendant  objected  to  tha  Introduction 
of  aald  quitclaim  deed  In  eridmoe,  in  these 
words:  *^  make  the  objection  to  the  last 
deed  (exception  O  offered  in  evidence^  as 
incompetent  and  Immaterial  in  the  way  of 
•vldenoe,  and  that  it  does  not  appear  that 
It  conveys  any  title,  that  la  to  say,  my  propo- 
sition is  that  It  requires  -something  more 
than  the  showing  that  a  person  died  intes- 
tate to  enable  good  title  to  these  lands  to  be 
conveyed  by  the  deed  of  the  heirs,  and  that 
this  last  deed,  the  quitclaim  deed  of  these  as- 
sumed heirs,  is  Incompetent  and  Immaterial 
to  establish  that  fact"  It  would  appear  from 
this  that  appellant  made  no  point  on  the 
proof  of  intestacy  of  John  H.  <3ear,  but  rath- 
er by  inference  conceded  It  The  objection 
appears  to  be  directed  to  the  question  of 
failure  of  proof  on  behalf  of  appellee,  show- 
ing that  the  grantors  in  the  deed  were  the 
lawful  and  only  heirs  at  law  of  John  and 
Harriet  Grear.  In  the  absence  of  any  evi- 
dence to  the  contrary,  we  think  the  evidence 
found  in  the  deposition,  coupled  with  the 
recitals  In  the  deed,  sufficiently  shows  that 
the  grantors  therein  named  were  the  sole 
heirs  at  law  of  both  John  and  Harriet  Gear, 
and  that  both  the  last  two  persons  died  in- 
testata  Under  the  laws  of  this  state  said 
grantors  inherited  the  property  In  Issue,  and 
the  deed  executed  by  them  conveyed  the  title 
to  appellee.  Against  defendant's  failure  to 
prove  any  title  whatever  to  the  premises,  this 
showing  was  sufficient  to  entitle  plaintiff  to 
the  relief  prayed  for  in  his  complaint  Gage 
V.  Cantwell,  191  Mo.  688,  01  S.  W.  119.  The 
record  shows  that  John  H.  Gear  at  the  time 
of  his  death  was  the  owner  of  the  premises 
through  mesne  conveyances  from  the  govern- 
ment of  the  United  States. 

[2]  There  is  no  showing  by  the  record  that 
either  party  was  in  actual  possession  of  the 
premises  at  any  time.  Plaintiff,  however, 
was  in  constructive  possession  thereof  by  vir- 
tue of  the  title  vested  in  him  through  such 
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conveyances.  Empire  B.  &  O.  Co.  t.  Bender, 
49  Colo.  622,  113  Pac.  494. 

[3]  Under  tbe  record  as  It  now  appears,  de- 
fendant la  practically  out  of  court  He  at- 
tempted to  establish  his  pleaded  title  to  the 
premises  by  offering  In  evidence  a  tax  deed 
void  on  Its  face,  which,  upon  objection,  was 
excluded  by  the  court  This  being  the  case, 
he  could  not  call  upon  plaintiff  to  prove 
either  Ms  title  to,  or  possession  of,  the  prem- 
ises. In  Empire  R.  &  C  Co.  v.  Bender,  supra 
(being  an  action  to  quiet  title  like  the  one 
before  us),  defendant  there  relied  upon  a  ti- 
tle emanating  from  a  tax  deed  void  on  its 
face,  which,  when  offered  in  evidence,  was 
rejected  by  the  court  The  court  said:  "The 
moment  defendant's  alleged  adverse  title  fail- 
ed, as  it  did  when  It  offered  In  support  of 
it  a  tax  deed  void  on  its  face,  it  had  no  fur- 
ther interest  in  the  causes  and  could  raise 
no  other  issue.  That  part  of  its  answer  de- 
nying plaintiff's  title  and  possession,  under 
such  condition,  was  in  law  a  nullity.  It  is 
only  when  a  defendant  has  shown  by  his 
answer  that  be  has  an  Interest  In  the  prop- 
erty adverse  to  plaintiff,  such  as  will  entitle 
him,  on  proper  proof,  to  some  relief  in  con- 
nectton  therewith,  that  he  is  In  position  to 
put  plaintiff  to  proof  of  his  possession  and 
ownership  under  the  statute.  To  Illustrate, 
if  defendant  had  answered  only  a  general 
denial,  that  would  not  have  put  plaintiff  to 
proof,  but  would  have  been  equivalent  to  a 
disclaimer,  and  judgment  must  have  gone  for 
plaintiff  on  the  pleadings.  So  in  this  case, 
when  the  defendant  failed  to  establish  its 
allied  adverse  title,  it  was  in  effect  out  of 
court  and  its  offer  to  show  naked  legal  title 
in  a  third  person  was  wholly  Irrelevant  and 
Immaterial.  It  is  only  because  of  his  adverse 
interest  that  a  defendant  is  permitted  to 
question  a  plaintiff's  rights  at  all.  Wall  v. 
Magnes,  17  Colo.  476  [30  Pac.  56];  Lambert 
V.  Shumway,  36  Colo.  350  [85  Pac.  89] ;  and 
Weston  v.  Estey,  22  Colo.  341  [45  Pac.  367]." 

[4]  We  notice  that  the  first  assignment  of 
error  challenges  the  ruling  of  the  court  in 
rejecting  the  tax  deed  offered  In  evidence  by 
defendant  That  assignment  is  not  In  any 
way  referred  to  In  appellant's  brief.  It  may 
therefore  be  considered  as  abandoned,  and  it 
win  be  presumed  that  the  court  ruled  prop- 
erly In  excluding  the  deed  from  evidence. 

The  judgment  appearing  in  all  respects  to 
be  right  the  same  will  be  affirmed. 


HESSELL  T.  NEAL  et  aL 

(Court  of  Appeals  of  Colorado.    Dec.  8,  1918.) 

1.  Vendob  and  Pukohabeb  (J  148*)— Optioh 
OoNTKACT— Breach. 

Where,  on  the  arrival  of  the  time  fixed  for 
performance  of  an  option  to  purchase  land,  the 
vendee  was  unable  to  perform,  and  made  no 
request  for  an  abstract,  he  was  not  thereafter 
entitled   to   excuse   his  default   by  claiming   a 


failure  of  the  vendors  to  tender  a  completed 
abstract  showing  merchantable  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  267-270,  811;  Dee. 
Dig.  i  1«.*] 

2.  VeNDOB  and  PmCHASEB  (J  8*)— COHTBACT 
— CONSTBUCTIOll— OPTIO  N . 

A  contract  reciting  that  the  vendors  bad 
received  $600  from  the  vendee,  part  of  the 
purchase  price  of  certaia  land,  fall  considera- 
tion to  be  paid  according  to  specified  conditions, 
and  if  the  payment  of  a  specified  amount  in 
cash  was  not  made  or  tendered  on  a  specified 
day,  the  receipt  wss  to  be  void  and  both  par- 
ties released  from  all  obligations  and  the 
amount  received  forfeited  as  liquidated  dam- 
ages, -was  onlv  an  option,  and  not  a  contract 
for  the  sale  of  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  I  8;   Dec.  Dig.  |  8.*] 

Appeal  from  District  Court,  Denver  Coun- 
ty ;  Carlton  M.  Bliss,  Judge. 

Action  by  James  IJ.  Neal  and  another 
against  James  Hessell,  to  cancel  an  option 
contract  for  the  sale  of  real  property.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

George  F.  Dnnklee  and  Walter  L.  White, 
both  of  Denver,  for  appellant  William  H. 
Wadley,  of  Denver,  for  appellees. 

(TCKNINGHAM,  P.  J.  Appellant  and  ap- 
pellees entered  into  the  following  agreement: 
"Denver,  Aug.  17th,  1909.  BecMved  of  James 
Hessell  the  sum  of  five  hundred  ($500.00) 
dollars,  being  part  purchase  price  on  the  fol- 
lowing described  proiierty  in  Weld  county, 
Colorado,  being  the  entire  section  known  as 
and  numbered  thirty-six  (36)  in  tovmship 
five  (6)  north  of  range  sixty-five  (65)  west 
of  the  6th  P.  M.,  less  four  acres  sold  for  a 
right  of  way,  and  containing  636  acres.  Full 
consideration  to  be  nine  thousand  five  hun- 
dred forty  ($9,640.00)  dollars,  terms  as  fol- 
lows: Fifty-four  hundred  and  forty  ($6,- 
440.00)  dollars  more  in  cash  upon  delivery  of 
warranty  deed  on  or  before  October  17tli, 
1909,  and  the  balance  of  thirty-six  hundred 
($3,600.00)  dollars  to  be  secured  by  first  mort- 
gage on  said  section  thirty-six,  due  on  or 
before  one  year  with  interest  at  9%  per  an- 
num payable  at  maturity.  Deferred  pay- 
ments to  be  secured  by  note  and  deed  of 
trust  on  said  property.  Abstract  of  title  to 
be  furnished  showing  a  good  merchantable 
title  and  a  good  and  sufficient  warranty  deed 
to  be  delivered  to  the  purchaser.  If  said 
payment  of  $6,440.00  is  not  made  or  tendered 
on  or  before  said  date,  viz.,  October  17th, 
1909,  then  this  receipt  to  be  void  and  of  no 
effect  and  both  parties  released  from  all 
obligations  herein;  and,  in  that  event  the 
said  $600.00  paid  on  this  date  Is  to  be  forfeit- 
ed as  liquidated  damages.  In  case  title  is 
found  defective  and  cannot  be  corrected  with- 
in a  reasonable  time,  then  this  deposit  of 
$500  Is  to  be  returned  and  this  receipt  shall 
be  null  and  void.  Taxes  for  the  year  1909, 
to  be  paid  by  present  owners.     James  L. 
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Neal,  fmUuD  D.  Tbomas,  Present  Ownen." 
October  ITth,  tbe  last  day  prorUed  tor  the 
transfer  of  the  land  described  in  tbe  forego- 
ing agreement,  and  the  iiaymait  of  the  mon- 
ey, fell  upon  Sunday.  On  Saturday,  October 
lOtb,  aivpelleee  called  at  appellant's  office 
for  the  purpose  of  carrying  out  the  condi- 
tions provided  in  the  agreement,  but  appel- 
lant was  not  in.  They  called  again  on  Mon- 
day, and  offered  to  carry  out  their  part  of 
the  agreement  The  evidence  shows  clearly 
that  appellant  was  unable  to  raise  the  mon- 
ey, bat  asked  for  an  extension  of  time.  This 
the  appellees  declined  to  grant  Thereafter, 
appellant  placed  the  agreement  of  record, 
and  this  suit  was  brought  by  appellees  to 
have  the  same  declared  void  and  their  title 
quieted.  Appellant  answered,  alleging  the 
performance  on  his  part  of  all  the  condi- 
tions of  the  agreement  pleading  a  tender, 
and  alleging  his  ability  and  willingness  to 
pay  the  money  which,  by  the  agreement  he 
was  required  to  pay.  But  on  the  trial  his 
own  testimony  showed  that  he  was,  even 
then,  unable  to  raise  tbe  money,  and  that  on 
October  29th,  when  be  had  made  a  written, 
and  his  only,  demand  for  an  abstract  he  did 
not  have  the  money  with  which  to  meet  his 
obligations  under  tbe  agreement 

[1]  Appellant  seeks  to  excuse  bis  failure 
to  comply  with  the  conditions  of  the  agree- 
ment requiring  the  payment  of  $5,440  on  Oc- 
tober 17th  by  the  fact  that  the  appellees  did 
not  volnntarily,  and  without  any  request  on 
his  part  tender  an  abstract  showing  good, 
merchantable  title,  until  within  a  day  of  tbe 
time,  or  a  day  after  the  time,  the  contract 
expired,  and  be  insists  that  no  sufficient  ab- 
stract was  ever  tendered,  and  that  therefore 
he  has  never  been  In  default  This  conten- 
tion is  wholly  without  merit  The  evidence 
shows  that  appellees,  on  Monday,  October 
18th,  tendered  an  abstract  certified  down  to 
within  three  days  of  that  time,  and  pro- 
duced a  patent  which  had  Just  been  Issued, 
running  from  the  state  to  themselves,  for 
the  land  in  question.  The  land  was  situated 
in  Weld  county,  and  it  was  not  reasonable 
to  expect  that  an  abstract  to  land  situated 
in  another  county  could  be  tendered  in- Den- 
ver, where  all  the  parties  lived,  certified 
down  to  the  hour  at  which  it  was  tendered. 
Moreover,  appellant  did  not  at  the  time  the 
abstract  was  produced,  base  his  refusal  to 
pay  the  money  which  the  contract  required 
he  should  pay  upon  any  defect  in  tbe  title 
or  the  insufficiency  of  the  abstract  but  sole- 
ly upon  his  financial  Inability  to  meet  his 
payments.  His  own  testimony  shows  con- 
clusively that  the  allegations  in  his  com- 
plaint that  he  has  "always  been  ready  and 
willing,  and  still  is  ready  and  willing,  to  pay 
the  purchase  price  mentioned  and  set  forth 
in  said  contract"  were  false,  and  it  also 
shows  that  his  attempted  defense,  based  on 
the  allied  fUlure  of  appellees  to  tender 


good  title,  la  wholly  without  merit  and  the 
merest  subterfuge. 

[1]  Tbe  agreement  la  nothing  more  than 
an  option  to  purchase.  Under  it  appellees 
conld  not  require  appellant  to  do  anything, 
and  if  he  failed  to  pay  the  $5,440  on  Octo- 
ber 17th,  it  is  specifically  provided  in  the 
agreement  that  the  receipt  la  to  become  void 
and  of  no  effect  and  that  both  parties  should 
be  released  from  all  obligations  thereunder, 
and  it  was  further  provided  that  the  $500 
paid  at  the  time  the  receipt  was  signed 
should  constitute  liquidated  damages.  Un- 
der these  circumstances,  the  Judgment  of  the 
trial  court  canceling  the  option  agreement 
and  qnletiag  title  to  the  land  therein  de- 
scribed, and  in  this  action  involved.  In  tbe 
plaintiffs,  was  eminently  proper,  and  the 
same  will  be  affirmed. 

Judgment  afflrq^ed. 


GBBlfAMIA  LIFE  INS.  CO.  OF  NBW 
TOBK.CITX  V.  KLEIN. 

(Court  of  Appeals  of  Colorado.    Dec.  8,  1918.> 

1.  iNSUBAiTca   (i   151*)  — Ldtb  Insttbanoe  — 

CONTBACIB. 

A  life  policy  which  stipulates  that  insurer 
issues  the  policy  in  consideration  of  tbe  repre- 
sentatlonB  made  in  tbe  application  which  is 
made  the  basis  of  and  a  part  of  the  contract 
makes  the  application  a  part  of  (he  contract 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  30&-^ll ;   Dec.  Dig.  |  151.*] 

2.  iNsuRAHca  (I  256*)  — Lux  Insdrancb  — 

MiSBEPBESENTATIONS  IK  APPUCATION. 

Where  statements  In  an  application  for  life 
insurance  are  false  and  material  to  the  risk 
on  which  the  policy  is  based,  the  false  state- 
ments avoid  the  poucy  whether  the  representa- 
tions were  the  result  of  intention  or  of  mis- 
take or  whether  made  in  good  faith  or  not 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  H  540,  549;  Dec.  Dig.  f  266.*] 

3.  INSCBANCB    (i     292*)  — LiFS    INSUSANCX  — 
MlSBBPBISENTATIONS    IK    APPUCATION. 

A  statement  made  in  an  application  for  a 
life  policy  that  the  applicant  had  not  had  any 
of  diseases  inquired  of  and  had  never  consulted 
a  physician,  while  as  a  fact  she  had  consaited 
a  physician  who  had  treated  her  for  carcinoma 
of  tbe  liver  without  advising  her  of  the  gravity 
of  her  disease,  is  a  false  statement  invalidating 
the  policy  issued  in  consideration  of  the  state- 
ments in  the  application,  whether  deemed  a  rep- 
resentation or  a  warranty. 

[Ed.   Note. — ^For  other  cases,   see  Insurance, 
Cent  Dig.  ||  691,  692 ;    Dec.  Dig.  f  292.*] 

4.  TBIAI.    (i   296*)— iNBTBUOnONB— IRCONSIST- 
XNT   INSTBUCTIONS. 

Where  two  Instructions  are  irreconcilable 
and  one  ef  them  Is  wrong,  the  instructions  are 
bad  as  a  whole. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
^.^H  705-713,  715,  718,  718;    Dea  Dig.  { 

5.  Insxibance   (i   290*)  —  Lifs   Irsttbanob  — 
Refbesentations  as  to  Aqe. 

A  misrepresentation  by  an  applicant  for 
life  insurance  of  her  age  by  representing  that 
she  was  bO  yean  old  at  her  nearest  birthday, 
while  in  fact  63,  defeats  only  the  policy  pro 
tanto,  and  insurer  is  liable  to  tbe  amount  of 
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the  insurance  which  the  premlam  paid  woiild 
have  purchased  at  the  age  of  63. 

[Ed.  Note.— For  other  cases,  see  Insarunce, 
Cent  Dig.  |  671;    Dec.  Dig.  |  280.*] 

6.  Triai.  (I  141*)  —  IirsTBUonoRS  —  STTBias- 

810  N  OF  IBBUE  TO  JUBT. 

Where  a  fact  defeating  a  recovery  by  plain- 
tiff was  established  by  uncontradicted  evidence, 
it  was  error  to  submit  the  issue  to  the  jury  as 
one  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  336;    Dec.  Dig.  i  141.*] 

Appeal  from  District  Court,  Pneblo  Comi- 
ty; J.  B.  Riser,  Judge 

Action  by  Julia  Klein  against  tbe  Ger- 
manla  life  Insurance  Company  of  New  York 
City.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

F.  A.  Williams  and  O.  Q.  Richmond,  both 
of  Denver,  for  appellant  James  A.  Park 
and  BenJ.  F.  KoperUk,  both  of  Pueblo,  for 
appellee. 

KINQ,  J.  Tills  was  an  action,  brought  to 
recover  on  a  life  Insurance  iioUcy,  In  which 
the  verdict  and  Judgment  were  for  the  plaln- 

tut. 

On  the  22d  day  of  September,  1906,  Paul- 
ine Klein  made  written  application  to  the 
Germania  Life  Insurance  Company  of  New 
York  for  $1,500  Insurance  on  her  lif&  Among 
other  things,  she  stated  that  she  was  {SO 
years  of  age  at  her  nearest  birthday;  a  res- 
ident of  the  dty  of  Pueblo,  Colo.;  had  not 
had  any  of  the  diseases  Inquired  of  in  the 
medical  examination;  had  never  consulted 
a  physician;  had  never  removed  to  benefit 
her  healtb,  and  did  not  contemplate  a  change 
of  residence.  The  application  was  accepted 
and  policy  issued  at  the  home  office  In  New 
YoA  under  date  of  October  19,  1005,  and 
policy  delivered  to  the  Insured  at  Pueblo 
about  the  last  of  October.  Immediately 
thereafter  she  returned  to  Philadelphia,  Pa., 
whence  she  had  come  during  the  previous 
June,  and  at  which  place  she  died  on  Jan- 
uary 10,  1906.  Death  was  caused  by  car- 
cinoma of  the  gall  bladder. 

The  defense  to  the  action  on  the  policy 
was  In  Bubstance'that  Insured  had  understat- 
ed her  age  by  13  years;  that  she  had  secur- 
ed the  Insurance  by  false  representations 
of  facts  material  to  the  risk;  that  the  state- 
ments and  representations  made  in  her  ap- 
plication were  warranties;  and  that  there 
was  a  breach  of  such  warranties. 

[1]  The  policy  states  that  "the  CTermanla 
Life  Insurance  Company  of  the  City  of  New 
York,  In  consideration  of  the  representations 
made  In  the  application  for  this  policy,  which 
application  is  hereby  made  the  basis  of  and 
a  part  of  this  contract  and  of  the  payment, 
•  •  •  does  hereby  promise  and  agree," 
eta  By  this  provision  of  the  policy  It  Is 
plain  that  the  application  as  a  whole  Is 
made  the  basis  of  and  a  part  of  the  con- 


tract What  constitutes  the  application  Is 
declared  and  agreed  upon  as  follows:  "It 
is  hereby  declared  and  agreed  that  all  the 
statements  and  representations  contained  In 
the  foregoing  application  and  those  con- 
tained In  the  declarations  made  to  the  med- 
ical examiner,  which,  together  with  this  dec- 
laration of  agreement,  constitute  an  applica- 
tion to  the  Germania  Life  Insurance  Com- 
pany of  New  York  fbr  an  Insurance  upon 
the  life  of  the  underslgrned  Pauline  EHein  in 
the  amount  of  fifteen  hundred  dollars,  are 
offered  to  the  said  company  as  a  considera- 
tion of  the  contract  applied  for,  each  of 
which  statements  and  answers^  whether 
written  by  his  or  her  own  hand  or  not  every 
person  whose  name  Is  hereto  subscribed 
adopts  as  his  or  her  own,  admits  to  be  ma- 
terial, and  warrants  to  be  full,  complete  and 
true^  and  to  be  the  only  statements  given 
to  the  company  In  reply  to  its  Inquiries, 
and  upon  which,  should  the  Insurance  ap- 
plied for  be  granted,  the  company's  contract 
win  be  founded."  The  application  proper, 
Including  this  declaration  and  agreement 
and  also  the  answers  made  to  the  questions 
asked  by  the  medical  examiner,  were  sub- 
scribed by  Pauline  Klein,  so  that  by  the 
express  terms  of  both  the  policy  and  the  ap- 
plication, all  these  statements,  representa- 
tions, and  declarations,  by  wliatever  name 
they  may  be  called,  became  a  part  of  the 
contract  of  Insurance  and  the  basis  upon 
which  the  policy  was  Issued. 

The  evidence  conclusively  showed,  and 
the  Jury  found,  that  at  the  time  of  mak- 
ing the  application.  Insured  was  63  years  of 
age  at  her  nearest  birthday  Instead  of  60 
yean  of  age,  as  stated  in  her  application, 
and  for  that  reason  the  verdict  was  return- 
ed and  Judgment  rendered  for  $898.42,  the 
amount  of  insurance  which  the  premium  ac- 
tually paid  would  have  purchased  at  tbe 
age  of  63  years. 

The  evidence  as  conclusively  showed  that, 
for  at  least  four  years  before  she  made  her 
application,  the  insured  had  been  consulting 
a  physician  for  some  ailment  or  disease, 
and  ib&t  from  about  April  4,  1904,  to  the 
time  of  her  death,  with  tbe  exception  of  the 
few  months  she  resided  or  visited  In  Colo- 
rado, she  bad  been  treated  for  carcinoma  of 
the  liver.  Dr.  C  H.  Lefcowltch,  a  practic- 
ing physician  of  Philadelphia,  a  graduate  of 
Jefferson  Medical  College  of  that  city,  and 
for  some  years  assistant  surgeon  to  the  PIill- 
adelphla  Polyclinic  Hospital,  testified  that 
he  was  physician  for  said  Pauline  Klein 
from  September  12,  1901,  to  November  26, 
1905;  that  prior  to  April  4,  1904,  he  had 
treated  her  at  various  times  for  gastroin- 
testinal derangement,  and  from  said  April 
4th  for  carcinoma  of  the  liver,  and  had  been 
consulted  by  her  Just  previous  to  her  de- 
parture for  Colorado;  that  upon  return  of 
the  insured  to  Philadelphia  he  treated  her 
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from  NoTember  21st  to  Norember  26tb,  In- 
clnslTe,  for  the  aame  disease.     From  aboat 
December  t,  1906,  to  tbe  time  of  her  death 
she  was  attended  bj  Dr.  Fnssell,  assistant 
professor  of  medldne  at  tbe  Cniverslty  of 
FennsylTanla.  chief  of  the  medical  dlspen- 
saiT  of  and  lecturer  on  diseases  of  the  liver 
at  that  Instltotlon,   and  also  physician   to 
some  hospitals   In   that   city,   a   practicing 
physiclaii  of  22  years'  experience.    The  dis- 
ease was  diagnosed  by  him  as  carcinoma 
of  the  liver  and  so  treated.     However,  an 
autopsy  performed  by  him  and  his  associates 
disclosed   that   the   carcinoma   was   of  the 
gall  bladder,  with  secondary  deposits  or  in- 
filtration Into  the  liver  and  duodenum;  that 
the  gall  bladder  was  entirely  destroyed,  and 
that  death  ensued  from  carcinoma  of  that 
organ  instead  of  the  liver;  that  what  during 
life  had  been  regarded  as  a  malignant  tumor 
of  the  liver  was  a  prolapsed  and  prolonged 
lobe  of  that  organ,  projecting  into  the  ab- 
domen below  the  rlba,  bat  it  was  not  car- 
cinomatous, at  least  ontU  of  a  recent  date^ 
and  not  the  cause  of  her  death.     The  tes- 
timony of  both  Dr.  Lefcowltch  and  Dr.  Fus- 
sell  was  by  deposition,  and  for  that  reason 
the  verdict  of  the  Jury  is  not  conclusive  on 
this  court  as  to  the  veradty  of  those  two 
witnesses,  even  though  it  be  conceded  that 
the  opinion  of  either  of  them  as  to  the  time 
the  fatal  disease  originated  conflicts   with 
other  opinion  evidence. 

Tbe  testimony  of  Dr.  Lefcowltch  that  he 
had  been  consulted  by  and  had  treated  the 
insiued  at  various  times  for  several  years, 
and  that  for  at  least  a  year  prior  to  the 
time  her  application  for  insurance  was  made 
had  regarded  and  treated  the  disease  as 
chronic  carcinoma,  is  neither  disputed  by 
any  other  witness  nor  in  any  substantial 
respect  discredited  in  the  slightest  degree. 
His  veradty  is  in  no  degree  impeached  by 
the  slight  Inaccuracy  of  his  diagnosis.  The 
fact  of  consultation  was  conclusively  estab- 
Usbed,  and  the  Jury  should  have  been  so  In- 
stmcted. 

Under  this  condition  of  the  contract  of  in- 
surance and  of  the  evidence,  the  court  In- 
stmcted  the  Jury  that  under  the  provisions 
of  the  policy  the  statonents  of  Pauline 
Kletn  contained  In  the  application  and  her 
declarations  to  the  medical  examiner  were 
not  warranties  but  representations  only,  and 
If  false  would  not  affect  the  validity  of  the 
policy  nnless  they  related  to  statements  ma- 
terial to  the  risk  and  were  fraudulently 
made  with  intention  to  deceive,  and,  unless 
they  found  that  sudi  false  statement  had 
been  made  with  such  intention  to  deceive, 
the  verdict  should  be  for  the  plaintiff,  and 
also  instructed  the  Jury  that,  even  though 
the  statement  that  she  had  consulted  no 
physician  was  fUse,  the  policy  would  not 
thtfeby  be  avoided,  nnless  the  Jury  further 
found  that  In  making  such  statement  she 
oad  not  made  the  answer  in  good  faith. 


[I]  As  we  view  the  case.  It  la  not  neces- 
sary for  us  to  determine  whether  the  state- 
ments and  declarations  contained  in  the  ap- 
plication are  warranties  or  representations 
only,  as  the  latter  term  is  used  to  distin- 
guish statements  and  declarations  that  are 
express  warranties  from  those  which  are 
not  For  the  purpose  of  determining  this 
case.  It  will  be  assumed  that  by  virtue  of 
the  dause  in  the  policy  whidi  redtes  that, 
"in  consideration  of  the  representations  made 
in  the  application  for  this  policy,"  the  com- 
pany "does  hereby  promise  and  agree,"  etc., 
the  statements  and  declarations  contained  in 
the  application  are  made  representations  and 
not  express  warranties.  A  false  statement 
or  declaration  of  a  fact  material  to  tbe  risk, 
and  upon  which  the  policy  Is  based,  will 
avoid  the  policy,  whether  that  misrepresen- 
tation be  the  result  of  Intention  or  of  misp 
take,  and  whether  made  in  good  faith  or  not 
BO  made;  Sach  misrepresentation  Is  as  fatal 
to  the  policy  as  a  breach  of  warranty.  1 
May  on  Insurance,  i  181;  8  Cooley's  Briefs 
on  Law  of  Insurance,  pp.  19!S0a  to  1954d; 
Trav.  Ins.  Co.  v.  Lampkln,  6  Colo.  App.  177- 
183,  S8  Pac  836;  Sun  Fire  Office  v.  Wich, 
6  Colo.  App.  lOS,  39  Pac.  687;  Des  Moines 
.Liffe  Ass'n  V.  Owen,  10  Colo.  App.  131,  134,  60 
Pac.  210 ;  Nat  Mut  Fire  In&  Co.  v.  Duncan, 
44  Colo.  472,  476,  98  Paa  634,  20  L.  R.  A. 
(N.  S.)  840;  Northwestern  L.  A.  Co.  v.  Tietse, 
16  Cola  App.  206,  64  Pac.  773;  Am.  Bond  & 
Trust  Co.  V.  Burke,  36  Colo.  40,  68,  86  Pac. 
692;  2  Cooley's  Briefs  on  Law  of  Insurance, 
Pw  1166. 

Tbe  foregoing  authorities,  indudlng  the  de- 
cisions of  the  highest  courts  of  this  state, 
we  regard  as  condusive  on  the  proposition 
that  if  representatioiis  made  in  answer  to 
spedflc  questions  material  to  the  risk  are 
untrue,  the  policy  will  thereby  be  rendered 
void,  and  that  it  is  immaterial  whether  such 
answers  be  considered  warranties  or  repre- 
sentations, or  whether  they  were  made  with 
intention  to  deceive  the  insurer  or  without 
such  intention. 

[S]  In  our  opinion  no  inquiry  was  made  in 
the  instant  case,  or  can  be  made,  more  ma- 
terial to  the  risk  and  more  essential  to  prop- 
erly advise  the  company  contemplating  or 
considering  the  issuance  of  a  itolicy,  and 
which  would  more  probably  Influence  it  in  de- 
termining whether  It  would  enter  into  the 
contract  than  the  question  as  to  whether  the 
applicant  had  consulted  a  physician,  or  what 
Physician  she  had  consulted.  It  is  in  evi- 
dence that  this  answer  was  relied  on  by  the 
company  in  approving  the  application.  If 
the  applicant  had  truthfully  answered  that 
she  had  consulted  and  been  treated  by  Dr. 
Lefcowltch,  inquiry  could  have -been  made 
of  him,  and  it  will  be  presumed  that  tbe 
company  would  have  been  informed  that  he 
had  diagnosed  her  case  as  carcinoma  of  the 
liver  and  bad  so  treated  it  and  there  is  little 
reason  to  doubt  that  such  information  would 
have  so  influenced  the  defendant  in  this  case 
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tbat  it  would  bare  declined  the  applicatton. 
It  appears  that  the  applicant  had  not  been 
advised,  by  the  doctor  she  consulted,  of  the 
gravity  of  her  ailment  or  disease  as  diagnos- 
ed by  him ;  bnt  the  fact  of  the  consultation 
of  a  physician  or  its  materiality  does  not 
depend  npon  the  gravity  of  the  subject  of 
the  interview  as  regarded  by  the  patient; 
and  while  such  a  representation  may  at 
times  be  fonnd  and  held  to  have  been  imma- 
terial to  the  risk  and,  if  false,  not  prejudi- 
cial because  the  consultation  was  in  fact, 
both  from  the  viewiwlnt  of  the  i>atient  and 
of  the  physician  consulted,  for  a  merely  tem- 
porary ailment,  that  fact  cannot  avail  plain- 
tur  in  this  case,  where  the  materiality  of  the 
representation  has  been  so  fully  and  con- 
closively  shown  by  the  evidence.  That  state- 
ments as  to  consultations  of  or  attendance 
by  physicians  under  such  circumstances  are 
material  to  the  risk,  and  if  false  avoid  the 
policy  to  the  same  extent  as  if  they  had 
been  express  warranties,  is  supported  by 
both  reason  and  authority.  2S  Cyc.  801, 
806 ;  2  Cooley's  Briefs  on  Law  of  Insurance, 
p.  1166;  Metropolitan  Life  Ins.  Co.  v.  Bm- 
baker,  78  Kan.  146,  96  Pac.  62,  18  L.  R.  A. 
(M.  S.)  362,  130  Am.  St  Rep.  356,  16  Ann. 
Gas.  267;  8  Cooley's  Briefs  on  Law  of  In- 
surance, p.  2156a;  Rigby  v.  Metropolitan 
life  Ins.  Co.,  240  Pa.  332,  87  AtL  428; 
Owen  V.  Metropolitan  lite  Ins.  Co.,  74  N.  3. 
Law,  770,  67  Atl.  25,  122  Am.  St  Rep.  413; 
Bryant  v.  Mod.  Woodmen,  86  Neb.  372,  126  N. 
W.  621,  27  li.  R.  A.  (N.  S.)  330,  21  Ann.  Cas. 
366;  Schwarzbach  v.  Obio  Val.  Protective 
Union,  25  W.  Va.  622,  62  Anr.  Rep.  227; 
Kasprzyk  v.  Metropolitan  L.  I.  Co.,  79  Misc. 
Rep.  263,  140  N.  Y.  Supp.  211;  Trav.  Ins. 
Co.  v.  Lampkin,  6  Colo.  App.  177,  38  Paa  336 ; 
3  Cooley's  Briefs  on  Law  of  Insurance,  pp. 
1953c,  1959;  Mattson  v.  Mod.  Samaritans, 
91  Minn.  434,  98  N.  W.  330.  There  should 
be  no  deviation  from  this  rule  as  to  untrue 
answers  in  an  application  in  regard  to  mat- 
ters material  to  the  risk  and  which  are  with- 
in the  knowledge  of  the  applicant 

[4]  The  instruction  that  the  false  represen- 
tatton  of  a  matter  material  to  the  risk  would 
not  avoid  the  policy,  unless  made  with  in- 
tention to  deceive  and  defraud  the  insurer, 
was  erroneous.  2  Cooley's  Briefs  on  Law  of 
Insurance,  p.  1166,  and  cases  cited.  The  cbn- 
tention  made  by  appellee  that  this  instruc- 
tion was  cured  by  another  or  others  is  un- 
tenable. That  feature  or  phase  of  the  first 
Instruction  was  aggravated  by  other  instruc- 
tions, except  in  so  far  as  the  second  instruc- 
tion was  diametrically  opposed  to  and  incon- 
sistent with  the  first,  and  in  so  far  as  those 
two  instructions  are  inconsistent  and  Irrec- 
oncilable with  each  other,  and  one  of  them 
wrong,  they  make  the  instructions  bad  as  a 
whole. 

[t]  The  representations  as  to  her  age  and 
consultation  of  physicians   were  of  matters 


presumably  within  the  perscmal  knowledge  ot 
the  applicant  (the  first  approximately)  and 
were  so  grossly  false  that,  whether  attributed 
to  Ignorance  so  dense  as  to  be  almost  In- 
credible, or  to  an  Intmtion  and  design  to 
deceive  and  defraud,  being  material,  they 
constituted  fraud  in  law.  The  first  misrepre- 
sentation, by  the  terms  of  the  contract  de- 
feated the  policy  pro  tanto,  the  other  in  Its 
entirety. 

[I]  In  view  of  the  conclusion  we  ba'^e 
reached  that  a  material  false  representation 
made  by  the  insured  to  the  insurer  was 
shown  by  uncontradicted  evidence,  It  was  er- 
ror to  srubmit  that  question  to  the  Jury  as  a 
question  in  dispute.  Des  Moines  Life  Ass'n 
V.  Owen,  16  Colo.  App.  60,  63  Pac.  781 ;  City 
of  Denver  v.  Murray,  18  C!olo.  App.  142,  70 
Paa  440;  Weston  v.  Llvezey,  45  Colo.  142, 
100  Pac.  404;  Webster  v.  Rhodes,  49  Colo. 
203,  112  Pac.  324.  An  instructed  verdict  for 
defendant  should  have  been  rendered. 

The  Judgment  Is  reversed,  and  cause  re- 
manded, with  Instructions  to  enter  judgment 
for  the  defendant 

Reversed. 


PARKS  et  al.  ▼.  ROTH. 
(Gonrt  of  Appeals  of  Colorado.    Dec.  8,  1913.) 

1.  Taxation  (g  810*)— Acnow  to  Quirr  Titus 
—Defenses— Evidence. 

Where  in  a  suit  to  quiet  title  defendants 
claimed  under  a  tax  deed,  but  offered  the  deed 
in  evidence  only  as  color  of  title,  and  not  as 
proof  of  the  title  pleaded,  they  failed  to  establish 
title  in  themselves  as  a  defense  to  the  action. 

(Ed.   Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  J|  1606-1608;   Dec.  Dig.  f  810.»] 

2.  Taxation  (|  742*)- Tax  Dekd— Invauditt. 

Where  land  sold  for  taxes  was  bought  by 
the  county,  and  the  county  clerk  aBsigned  the 
certificate  of  sale  more  than  three  years  there- 
after, a  tax  deed  shoeing  such  facts  was  void 
on  its  face. 

[Ed.   Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  a  1481-1484 ;   Dec.  Dig.  {  742.*] 

3.  Taxation  (|  806*)— Limitationb. 

In  a  suit  to  quiet  title  to  real  property  as 
against  a  tax  title,  the  short  statute  of  limita- 
tions (MiUs'  Ann.  St  |  3904)  Is  not  available  as 
a  plea  in  bar. 

(Ed.   Note. — For   other   cases,    see   Taxation, 
Cent  Dig.  H  1693-1597;   Dec  Dig.  §  806.*] 

4.  JUDGICKNT   ({  951*)— BTIDXNCE— JUDOUNT 

Roll. 

A  certified  copy  of  a  decree  without  the 
judgment  roll  is  inadmissible  as  proof  of  title 
to  real  property  under  the  decree. 

[Ed.  Note.— For  other  cases,   see  Judgment 
Cent  Dig.  {|  1808-1812 ;   Dec.  Dig.  i  961. •] 

6.  Taxation  (§  805*)— Tax  Dkeo  —  Subbb- 
QUENT  Patmbnt  of  Taxes— LiMiTATioNa. 
Where  a  tax  deed  was  recorded  April  22, 
1901,  and  the  first  taxes  thereafter  paid  by  de- 
fendants under  their  tax  title  were  paid  in  1902 
for  the  year  1901,  and  thereafter  ue  taxes  for 
the  years  1903,  1904,  1905,  and  1906,  the  pay- 
ment in  1902  could  not  be  counted  as  a  payment 
for  one  of  the  seven  successive  years  required  to 
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establiah  title  under  the  Mveiiryear  lUtnte  at 
limitationa. 

(Ed.  Note.— For  other  case*,  see  Taxation, 
Cent  Dig.  ||  1593-1597;   DecTbig.  f  806.*] 

«.  QmniHO  TiTUC  (M  29*)  —  DxraNna  — 
Laches.  .    ._ 

Where,  in  a  suit  to  quiet  title  plaintiil 
proved  a  fee-simple  title  in  himself  from  the 
government,  and  the  land  was  vacant  and  onoc- 
cupied,  defendants  having  done  nothing  on  the 
land  from  any  sense  of  security  resulting  from 
plaintiff's  inactivity  in  failing  to  assume  actual 
possession,  plaintiff's  right  to  relief  was  not 
barred  by  laches. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §  63;   Dec  Dig.  |  29.*] 

T.  Taxation  (i  SW*)— Quibuno  Titi*-IjIii- 

ITATIONS. 

Where  a  tax  deed  is  invalid  on  its  face, 
plaintiff  is  not  required  to  tender  subsequent 
taxes  paid  by  the  purchaser  as  a  condition  to 
the  right  to  maintain  a  suit  to  quiet  title;  it  l>e- 
ing  only  necessary  tliat  the  taxes  so  paid  be  re- 
funded, in  order  to  make  the  decree  effective. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  1586;   Dec  Dig.  §  800.*] 

Appeal  from  District  Court,  Tama  Coun- 
ty;  H.  P.  Burke,  Judge. 

Action  by  Jacob  Roth  afainst  Clement  O. 
Parks  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    AfSrmed. 

R.  H.  Gllmore,  of  Denver,  for  appellanta 
Isaac  Pelton,  of  Akron,  for  appellee. 

HURL.BUT,  J.  On  December  27,  1909,  ap- 
peUee  as  plaintiff  instituted  an  action  asainst 
defendants  to  quiet  title  to  land  In  Yuma 
county.  Plaintiff  recovered  ludgment,  from 
which  this  appeal  Is  prosecuted. 

Defendants'  answer  pleads  seven  defenses, 
namely:  (1)  General  denial;  (2)  title  under 
tax  deed  recorded  AprU  22,  1901;  &)  the 
short  statute  of  limitations  (section  8904, 
Hills'  Annotated  Statutes) ;  (4)  decree  of  the 
ooimty  court  of  Tnma  county  quieting  title 
to  tbe  land  In  defendants'  grantors  as  against 
appellee,  who  was  defendant  in  the  county 
court  proceedings;  (5)  the  seven-year  statute 
of  limitations,  l>ased  upon  color  of  title  made 
In  good  faith  to  vacant  and  unoccupied  land, 
and  payment  of  all  taxes  legally  assessed 
thereon  for  seven  successive  years  (section 
4090,  Revised  Statutes  1908);  (6)  laches  of 
plaintiff  in  not  Instituting  his  action  to  quiet 
title  at  an  earlier  day;  (7)  the  failure  of 
plaintiff,  before  beginning  this  suit,  to  make 
tender  of  all  taxes  paid  by  defendants. 
Plaintiff's  replication  denies  all  new  matter, 
and  alleges  the  tax  deed  pleaded  by  defend- 
ants to  be  void  on  Its  face,  stating  reasons; 
that  tbe  decree  of  the  county  court  pleaded 
by  defendants  was  wholly  void  for  want  of 
Jurisdiction  In  the  court  of  the  defendant  or 
of  the  subject-matter;  that  no  summons  or 
process  was  ever  served  upon  Roth,  defend- 
ant therein ;  that  the  attempted  service  was 
by  publication,  and  no  affidavit  was  ever  filed 
In  said  action,  upon  wlilch  an  order  of  publi- 
cation of  summons  could  be  based,  etc  This 
anieal  can  be  speedily  determined,  as  sub- 


stantially all  the  objections  urged  by  appd- 
lants  to  the  proceedings  In  the  trial  court 
have  been  heretofore  passed  upon  adversely 
to  their  contentions,  by  dther  our  Supreme 
Court  or  this  court 

[1]  As  to  the  second  defense,  the  tax  deed 
pleaded  by  defendants  to  defeat  plaintiff's 
cause  of  action  was  not  offered  In  evidence 
at  the  trial  In  proof  of  their  title.  It  was 
offered  by  them,  however,  and  admitted  with- 
out objection,  as  color  of  title  only.  By  not 
offering  in  evidence  the  tax  deed  as  proof  of 
tbe  tax  title  pleaded,  defendants  wholly  fail- 
ed to  establish  that  defense.  Appellants  say 
that  appellee  made  no  attempt  to  prove  any 
defects  in  the  .tax  deed ;  and,  as  the  law 
presumes  a  tax  deed. to  be  valid  unless  de- 
fects appear  therein,  appellants'  title  will  be 
conclusively  presumed  to  be  established,  etc 

[2]  Even  If  we  for  a  moment  concede  ap- 
pellants' reasoning  to  be  sound,  we  at  once 
discover,  by  an  inspection  of  the  tax  deed, 
that  It  is  void  on  its  face  for  several  reasons, 
one  of  which  is  that  the  land  had  been 
bought  by  the  county  at  the  sale,  and  the 
county  clerk  assigned  the  certiflcate  of  sale 
more  than  three  years  thereafter.  This  fact 
appeared  on  the  face  of  the  deed.  It  is  un- 
necessary to  dte  authorities  In  this  Jurisdic- 
tion wliich  hold  such  deeds  to  be  void  on  their 
face.  Both  the  Supreme  Court  and  this  court 
have  heretofore  held  that  under  issues  such 
as  here  formed  the  failure  to  offer  in  evi- 
dence, as  muniment  of  title,  the  tax  deed 
upon  which  defendants  rely  for  title  is  tan- 
tamount to  a  failure  to  estabUsh  such  title; 
Empire  B.  ft  C.  C!o.  v.  Irwin,  23  Ck>lo.  App. 
206,  128  Pac  867,  and  cases  dted. 

[S]  As  to  the  third  defense,  pleading  the 
short  statute  of  limitations,  supra,  In  bar  of 
plaintiff's  cause  of  action,  it  Is  settled  in  this 
state  tliat  in  this  kind  of  an  action  the  same 
is  not  available  as  a  plea  in  bar.  Munson  v. 
Marks,  52  Colo.  553,  124  Pac.  187;  Camaban 
V.  Hughes,  53  Colo.  318,  125  Pac  116;  Em- 
pire R.  &  C.  Co.  V.  Mason,  22  Colo.  App.  612, 
126  Pac  1129. 

[4]  The  fourth  defense  pertains  to  the 
county  court  decree  of  Tuma  county.  A 
certifled  copy  of  this  decree  was  offered  in 
evidence  at  the  trial,  and  objected  to  by 
plaintiff  for  the  reason  that  the  same  was 
offered  in  proof  of  title  without  the  Judg- 
ment roll.  The  objection  was  sustained. 
This  was  not  error.  Mclauglilln  v.  Reichen- 
bach,  52  Colo.  437,  122  Pac  47. 

[t]  The  fifth  defense  was  founded  upon  the 
seven-year  statute  of  limitations  above  men- 
tioned. The  tax  deed  was  recorded  April  22, 
1001.  The  first  taxes  paid  thereafter  by  de- 
fendants were  paid  in  1902,  for  the  year  1901, 
followed  by  payment  of  taxes,  by  them,  for 
the  years  1003-1906.  The  payment  In  1902 
of  the  taxes  of  1901  cannot  be  counted  as 
payment  of  taxes  for  one  of  the  seven  succes- 
sive years  mentioned  in  tbe  statute.  Evans 
v.  Howell,  23  Colo.  App.  219, 128  Pac  879.    It 


•For  other  cases  see  same  topic  and  Bectlon  NUMBER  in  Dec.  Dig.  a  Am.  Dig.  Key-No.  SerleB  ft  Rep'r  Indexes 
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la  dear,  therefore,  tbat  defendants  did  not 
pay  the  taxea  for  seven  suoceaslTe  years  un- 
der color  of  title,  whldi  was  only  obtained 
upon  recording  of  the  deed  on  April  22, 1901, 
and  that  the  defense  failed  of  proof. 

[I]  The  alxth  defense,  pleading  laches  of 
plaintiff,  la  not  tenable;  PlalntUt  proved 
tee-simple  title  In  himself  from  the  govern- 
ment It  la  admitted  that  the  land,  during 
all  the  time  subsequoit  to  the  recording  of 
the  tax  deed,  was  vacant  and  unoccupied. 
That  being  the  case,  and  neither  party  being 
in  possession,  plalntlfl  was  in  oonstmctlTe 
possession,  which  followed  In  the  wake  of 
title  from  his  fee-simple  ownership.  De- 
fendants did  nothing  on  the  land  from  any 
sense  of  security  resulting  from  plaintiff's  In- 
activity in  falling  to  assume  actual  possea- 
eion.  Under  these  drcnmstances  this  de- 
fense Is  not  established.  Warren  v.  Adams, 
19  Colo.  515,  86  Pac.  804 ;  Vanderpan  v.  Pel- 
ton,  22  Colo.  App.  357,  128  Pac.  960 ;  Bush  v. 
Stanley,  122  111.  406,  13  N.  B.  249;  Indiana 
ft  A.  L, «  Mfg.  Co.  V.  MUbum,  161  Fed.  631, 
88  a  G.  A.  473;  Compton  T.  Johnson,  240 
111.  621,  88  N.  E.  991. 

[7]  The  seventh  defense,  founded  upon 
plaintiff's  failure  to  tender  to  defendants  the 
taxes  and  interest  paid  by  them,  prior  to  the 
beginning  of  this  suit,  cannot  be  upheld. 
Empire  B.  ft  C.  Co.  v.  Launing,  49  Colo.  468, 
113  Pac.  491;  Empire  B.  ft  C.  Co.  v.  Irwin, 
supra. 

The  foregoing  observations  dispose  of  this 
appeal  adversely  to  appellants.  We  find 
nothing  in  the  record  Justifying  a  reversaL 
The  Judgment  will  be  affirmed. 

Judgment  affirmed. 


CITIZENS'  STATE  BANK  OF  CHAUTAU- 
QUA et  al.  V.  SHAWNEE  FIEE  INS.  CO.t 
(Supreme  Cionrt  of  Kansas.    Dec.  6,  1913.) 

(Byllahui  ly  the  Court.) 

1.  InsuKANcs  (I  98*)  — PouoT  — Vauditt  — 
PanrciPAL  and  Aoert.  . 

An  a^ent  of  an  insurance  company  with 
power  to  issue  policies  insured  a  property  on 
whldi  the  bank  of  which  he  waa  cashier  held  a 
mortgage  for  about  one-half  the  amount  of  the 
insurance,  attaching  a  dause  making  the  loss, 
if  any,  payable  to  the  mortgagee  as  its  interest 
should  appear.  EM  that,  in  the  absence  of 
fraud  or  collusion,  the  company  could  not  deny 
liability  on  account  of  its  agent's  relation  to 
such  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {123;    Dec.  Dig.  |  03.*] 

2.  Pbincipal  and  Aobnt  (|  157*)  — Dual 
Beiatton- Fraud. 

The  rule  that  one  cannot  serve  two  mas- 
ters does  not  apply  when  loyalty  to  one  in- 
volves no  breach  of  duty  to  the  other.  Fraud 
is  not  necessarily  to  l}e  presumed  from  mere 
dually  of  relation. 

[Ed.  Note.— For  other  eases,  see  Prlndpal 
and  Agent  Cent  Dig.  {  688;  Dec.  Dig.  f 
157.*] 


8.   INBUBANOB   (U  146,  328*)— PoUOT— VAUD- 

rrr- MoBTGAOED  Propebtt. 

A  mortgage  clause  that  the  loss,  if  any, 
shall  be  payable  to  the  mortgagee  as  his  inter- 
est may  appear,  "subject  to  the  terms  and  con- 
ditions of  the  policy,"  does  not  relieve  the  in- 
surer from  liability  upon  a  policy  containing 
a  condition  that  it  shall  be  avoided  fay  proceed- 
ings to  foreclose  any  mortgage  on  the  property ; 
the  insuring  of  a  mortgage  uen  being  sufficient 
Indication  that  the  company  must  have  contem- 
i^ted  a  possible  or  probable  foreclosure. 
When  an  Insurance  contract  prepared  by  the 
insurer  contains  ambiguous  or  inconsistent  pro- 
visions, it  will  be  construed  so  as  to  uphold 
rather  than  defeat  the  indemnity. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i{  292,  294-298,  794-822,  825; 
Dec  Dig.  If  146,  32a*] 

Appeal  from  District  Cioart,  Shawnee, 
(bounty. 

Action  by  the  Citizens'  State  Bank  of  Chau- 
tauqua, Elansas,  and  another  against  the 
Shawnee  Fire  Insurance  Company.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Mulvane  ft  Ctaiult  aniT  D.  R.  Hite,  all  of 
Topeka,  for  appellant  Wl  H.  Sproal,  of 
Sedan,  W.  S.  Boark,  of  Topeka,  Carr  W.  Tay- 
lor, of  Hutchinson,  and  Lee  Monroe,  of  Tope- 
ka, for  appelleea 

WEST,  J.  The  two  prlndpal  questions  pre- 
sented by  this  appeal  are:  The  authority  of  an 
agent  and  the  legal  effect  of  a  mortgage 
dause  in  a  policy  of  Insuranca  An  agent 
of  the  Insurance  company  with  authority  to 
write  polides  and  make  contracts  for  insur- 
ing property  wrote  and  Issued  a  policy  insur- 
ing the  ownw  against  loss  on  a  certain  build- 
ing in  the  sum  of  |760.  The  agent  was  at  the 
time  cashier  of  a  bank  which  held  a  mort- 
gage of  1360  on  the  insured  property.  The 
policy  was  accepted  and  the  premium  paid  to 
and  retained  by  the  insurance  company. 
Among  the  conditions  in  the  iMllcy  was  one 
to  the  effect  that  if  wifh  the  consent  of  the 
company  an  interest  under  the  policy  should 
exist  In  the  favor  of  a  mortgagee,  the  con- 
dition thereinbefore  contained  should  apply 
to  such  Interests  as  should  be  written  upon, 
attached,  or  appended  to  the  policy ;  another 
was  that  the  policy  should  be  void  if  any 
change  other  than  by  the  death  of  the  insur- 
ed should  take  place  in  the  interest  title,  or 
possession  of  the  property,  whether  by  legal 
process.  Judgment  voluntary  act  of  the  In- 
sured, or  otherwise.  The  policy  also  contain- 
ed a  provision  that  It  should  be  void  "if  fore- 
closure proceedings  be  commenced  or  notice 
given  of  sale  of  any  property  covered  by  thU 
policy,  by  virtue  of  any  mortgage  or  trust 
deed."  The  mortgage  dause  made  the  loss, 
if  any,  payable  to  the  mortgagee  as  his  inter- 
est might  appear,  "subject  however,  to  ait 
the  terms  and  conditions  of  this  policy." 

The  defendant  contends  that  as  it  was 
neither  alleged  nor  proved  that  it  had  notice 
or  knowledge  that  the  agent  was  acting  for 
the  bank  and  its  benefit  in  issuing  the  policy. 
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It  Is  not  bound  by  the  act  ot  one  who  in  try- 
tug  to  serve  two  masters  could  In  law  aerre 
neither ;  also,  that  In  Tiew  of  the  conditions 
of  the  policy  and  the  mortgage  clanse  the  in- 
Btltntlon  of  toredosare  proceedings  avoided 
the  policy. 

The  plalntlfl  argues  that,  as  the  agreed 
statement  of  fact  shows  that  the  ad j  aster 
denied  liability  upon  the  ground  that  the  pol- 
icy had  become  void  by  reason  of  the  mort- 
gage and  the  foreclosure  proceedings,  this 
amounted  to  a  waiver  by  the  company  of  the 
defense  that  Its  agent  acted  without  author^ 
Ity.  As  to  the  second  defense,  (be  plaintiff 
Inslsta  that  the  retention  of  premiums  by  the 
company  and  its  failure  to  cancel  tlie  policy 
amounted  to  a  waiver  of  its  rights  under  the 
mortgage  clause. 

[1, 2]  Concerning  tlie  authority  of  the  agent, 
it  may.  be  said  that  the  rule  invoked  by 
the  defendant,  while  founded  on  the  inher- 
ent frailty  of  human  nature  and  the  expe- 
rience of  mankind  and  supported  by  abun- 
dant decisions,  does  not  apply  to  the  facts  of 
this  case  so  as  to  relieve  the  insurance  com- 
pany from  liability  on  its  policy.    There  is 
nothing  inherently  wrong  in  acting  for  two 
parties  whose  interests  are  dissimilar  if  all 
concerned  so  desire,  and  when  an  agent  for 
one  party  voluntarily  acts  for  his  i^lnclpal 
and  also  for  another  whose  rights  do  not  con- 
flict in  the  transaction,  and  no  question  aris- 
es as  to  his  right  to  recover  compensation 
from  both,  no  fiaud  has  been  Intended  and  no 
wrong  done,  and  espedally  when  the  princi- 
pal has  retained  the  proceeds  and  boieflts  of 
the  transaction,  no  reason  exists  why  the 
mere  fact  that  the  agent  assumes  to  act  in  a 
dual  capacity  should  result  in  ion  to  either 
of  the  parties.    Upon  what  principle  should 
the  insured  be  made  to  suffer  loss  because  the 
one  who  wrote  and  issued  the  policy  on  be- 
half of  the  company  was  also  in  some  matters 
agent  of  the  former?   U  lie  acted  fairly  with 
each  and  did  exactly  what  one  not  thus  dr- 
cnmstanced  would  have  done  with  the  appro- 
val of  his  principal,  what  is  there  in  the  mere 
dual  relation  tliat  should  penally  one  party 
for  patronizing  ttie  other?    Bockford  Ins.  Co. 
T.  Winlleld,  ST  Kan.  576,  47  Fac.  6U,  la  reUed 
on.    But  in  that  case  the  agent  was  cashier 
at  one  bank  and  president  of  another,  whldi 
bonks  had  taken  warehouse  receipts  for  the 
grain  loton  whiidi  the  agent  issued  the  policy. 
The  company,  however,  not  knowing  the  rela- 
tion of  the  agent  to  the  property  insured,  re- 
fused the  risk,  but  the  notice  of  refusal  did 
not  reach  the  agent  until  two  or  three  days 
before  the  Are,  and  the  agent  did  not  notify 
file  insured  until  after  the  loss.    It  was  said 
In  the  opinion  that  the  assured  was  indebted 
to  the  banks  in  a  sum  exceedirs  the  value  of 
the  iHoperty  covered  by  the  policy  and  that 
the  latter  was  really  issued  for  the  use  and 
benefit  of  the  banks ;   also,  that  the  doctrine 
of  dual  agency  as  there  announced  is  suli- 
Ject  to  certain  exceii»tlons.    In  Wilson  v.  In- 
suranoe  Cat,  90  Kt^^  866^  183  Paa  715,  a 


property  owner  contracted  with  an  agent  rep- 
resenting several  Insurance  companies  to  in- 
sure for  a  certain  amount — not  designating 
which  company  should  Issue  the  policy — and 
paid  the  premium  and  arranged  with  the 
agent  to  hold  the  policy  and  thereafter  keep 
the  property  insured.  It  was  held  that  the 
action  of  the  agent  in  agreeing  to  hold  the 
policy  and  keep  the  property  insured  was  not 
repugnant  to  his  duty  to  the  x»mpany,  there 
being  no  fraud  Or  collusion,  and  that  the 
ma  Tim  that  "no  man  shall  serve  two  masters" 
does  not  prevent  the  same  person's  acting  as 
sgent  for  certain  purposes  of  two  or  more 
parties  when  their  interests  do  not  conflict 
and  when  loyalty  to  one  is  not  a  breach  of 
duty  to  the  other.  Here  the  fact  that  the 
agent  was  cashier  of  a  bank  which  held  a 
mortgage  for  about  half  the  amount  of  the 
insurance  did  not  prevent  his  acting  with 
fidelity  to  his  principal,  and  there  is  no  rea- 
son to  suppose  that  the  risk  would  have  been 
refused  had  all  the  facts  been  fully  disclosetl. 
On  the  other  hand,  the  company  might  with 
Justice  have  complained  had  its  agent  per- 
mitted this  business  to  go  to  a  rival. 

"An  exception  to  the  general  rule  exists 
however,  where  the  interests  of  the  two  prin- 
cipals are  not  conflicting  and  loyalty  by  the 
agent  to  one  of  them  Is  not  a  breadi  of  his 
duty  to  the  other,  as  when  the  agent  exer- 
dsee  no  discretion  in  the  matter,  but  acts 
merely  to  bring  the  parties  together,  and  they 
themselves  settle  the  terms  of  the  agreement 
between  them.  F^irthermore,  the  rule  does 
not  disquall^  one  who  is  agent  of  one  iwrty 
for  one  purpose  from  acting  for  an  adverse 
party  for  an  entirely  different  purpose."  SI 
Cyc.  1449. 

Many  authorities  go  to  the  extent  of  hold- 
ing that  the  mere  duality  of  relation  is  in 
law  a  fraud  and  that  the  maxim  that  from  a 
wrong  no  action  can  arise  applies.  But  de- 
cisions are  also  numerous  to  the  effect  that 
the  law  will  not  presume  a  fraud  where  none 
exists,  and  that  a  wrong  in  fact  and  not 
merely  in  theory  Is  necessary  to  strike  down 
a  contract  executed  by  an  agent  of  both  par- 
ties thereto,  and  this  we  deem  the  sounder 
doctrine. 

"A  person  may  act  as  agent  of  two  or  more 
principals  in  the  same  transaction,  if  his 
duties  of  each  are  not  such  as  to  require  him 
to  do  incompatible  things."  Mechem  on 
Agency,  |  67. 

The  point  is  sought  to  be  made  that,  be- 
cause the  adjuster  denied  liability  on  the 
ground  that  the  mortgage  and  its  foreclosure 
had  avoided  the  policy,  this  was  a  waiver  of 
the  agent's  lack  of  authority,  and  Redinger 
V.  Jones,  68  Kan.  627,  637,  75  Pac.  997,  and 
later  decisions  to  like  effect,  are  cited.  But 
having  already  concluded  that  the  agent 
rightfully  acted  for  the  insurance  company, 
this  question  becomes  Immaterial  and  its 
decision  unnecessary. 

[3]  The  remaining  question  is  whether  the 
mortgage^  together  with  the  conditions  of  the 
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policy  avoided  the  latter.  It  is  nrged  with 
force  that  the  mention  in  the  clause  of  a 
mortgage  presupposed  a  possible  or  probable 
foreclosure,  and  that  under  the  former  de- 
cisions it  was  for  the  benefit  of  the  mortgagee, 
who  Is  not  to  be  denied  a  recovery  because 
«f  certain  conditions  In  the  policy.  It  is  well 
settled  that,  whatever  distinction  may  be 
drawn  between  the  "open  mortgage  clause" 
and  the  "union  mortgage  clanse,"  a  policy 
with  either  attached  inures  to  the  benefit 
of  the  mortgagee  to  the  extent  of  his  in- 
terest Insurance  C!o.  v.  Coverdale,  48  Ean. 
446,  29  Pac.  682;  Insurance  Co.  v.  Boardman, 
58  Kan.  339,  49  Paa  92 ;  Dodge  v.  Hamburg- 
Bremen  Fire  Ins.  Co.,  4  Kan.  App.  415,  46 
Pac.  25;  Delaware  Insurance  Co.  v.  Truskett, 
«5  Kan.  861,  70  Pac.  1131.1  in  the  Cover- 
-dale  Case  the  loss,  if  any,  was  made  payable 
to  the  mortgagee  in  general  terms,  not  mere- 
ly as  its  Interest  should  appear.  The  mort- 
gage clause  also  provided,  among  other 
things,  that  the  Insurance  as  to  the  interest 
of  the  mortgagee  should  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagee  or 
-owner.  It  was  held  the  owner  could  not 
maintain  an  action  on  the  policy  unless  the 
mortgage  was  paid,  without  obtaining  au- 
thority from  the  mortgagee,  and  that  the 
mortgage  clause  created  an  independent  and 
new  contract  with  the  mortgagee  and  did  not 
merely  appoint  it  as  the  party  authorised 
to  receive  the  proceeds  of  the  policy.  In 
the  Boardman  Case  a  similar  clause  was  at- 
tached, which  also  contained  a  provision  that 
it  should  take  precedence  over  the  provisions 
of  the  policy.  The  ruUng  very  naturally  fol- 
lowed that  with  such  a  clause  a  provision  in 
tile  policy  tliat  commencement  of  foreclosure 
should  avoid  it  could  not  defeat  the  mort- 
gagee. It  was  said,  at  page  343  of  58  Kan., 
page  93  of  49  Pac:  "The  commencement  by 
the  mortgagee  of  proceedings  to  foreclose  a 
mortgage  is  not  prohibited  by  the  express 
terms  of  the  mortgage  clause,  nor  by  any 
fair  implication  therein  contained.  If  pro- 
hibited at  all,  it  must  be  by  reason  of  the 
provisions  of  the  policy  quoted.  Construing 
t>oth  the  original  policy  and  the  mortgage 
clause  together,  in  the  light  of  the  plain  pur- 
pose to  insure  the  Interest  of  the  mortgagee, 
the  commencement  of  the  foreclosure  pro- 
ceedings cannot  be  held  to  be  a  violation  of 
any  stipulation  forbidding  the  mortgagee. 
The  insurer  must  have  known  when  attach- 
ing the  mortgage  clause  that  it  might  become 
necessary  for  the  mortgagee.  In  order  to  pro- 
tect his  interest  under  the  mortgage,  to  com- 
mence foreclosure  proceedings;  that  this 
would  not  have  a  tendency  to  diminish  the 
interest  of  the  mortgagee  in  the  property, 
but  rather  to  increase  It." 

The  case  of  Dodge  v.  Insurance  Co.,  4.  KaiL 
App.  416,  46  Pac.  25,  Is  referred  to  with  ap- 
parent approval,  wherein  it  was  held  that  a 


'  Reported  In  full  In  the  Pacific  Reporter;  re- 
ported as  a  memorandum  decision  without  opinion 
in  tbe  Kansas  Reports. 


clanse  making  the  loss.  If  any,  payable  to 
the  mortgagee  or  his  assigns,  as  his  interest 
may  appear,  Insures  the  owner  of  the  mort- 
gage to  the  extent  of  his  interest,  and  that  a 
change  of  title  which  increases  his  interest, 
even  to  absolute  ownership,  wlU  not  release 
the  Insurer  from  liability.  Further  that  no 
notice  need  be  given  of  such  Increase.  There 
the  mortgage  clause  was  very  long  and  pro- 
vided that  notice  should  be  given  by  the 
mortgagee  of  any  change  of  ownership  or 
increase  of  hazard  which  should  come  to  his 
knowledge,  and  all  of  its  many  provisions 
were  expressly  made  to  take  precedence  over 
any  conflicting  provision  or  condition  con- 
tained in  the  policy,  and  it  was  held  that  it 
must  be  construed  as  if  it  read  "loss,  if  any, 
payable  to  the  mortgagee."  Also,  that  a  com- 
pany Insuring  a  mortgage  lien  must  antici- 
pate foreclosure;  that  the  mortgagee  Is  pro- 
tected until  a  foreclosure,  confirmation  of  a 
sale,  and  payment  of  the  money  ordered 
made  to  him.  It  seems  that  the  mortgagee 
purchased  at  his  own  foreclosure,  and  the 
company  defended  on  the  ground  that  he  had 
failed  to  notify  it  of  this  change  of  owner- 
ship; but  tbe  court  said  this  was  not  such 
change  as  was  contemplated  by  the  subroga- 
tion contract,  and  that  It  in  no  manner  in- 
creased the  risk,  and  the  title  had  not  vested 
In  some  one  not  insured,  and  Continental 
Ins.  Co.  y.  Ward,  60  Kan.  346,  31  Pac.  1079 
was  followed,  holding  that  a  change  of 
title  which  increases  the  interest  of  the  in- 
sured, whether  by  Judicial  sale  or  voluntary 
conveyance,   will  not  defeat  the  insurance. 

It  appears  that  the  mortgagee  foreclosed 
and  caused  the  property  to  be  sold  and  was 
holding  a  certificate  of  purdiase,  the  period 
of  redemption  having  expired  since  the  fire. 
But  under  the  rule  announced  in  the  cases 
already  referred  to,  this  would  not  of  itselt 
avoid  the  insurance. 

No  such  clause  as'the  one  now  under  con> 
slderatlon  was  found  in  any  of  the  foregoing 
cases  nor  In  any  dted  by  either  party.  So 
that  the  real  question  is  whether  the  words 
"subject,  however,  to  all  tbe  terms  and 
conditions  of  this  policy,"  mean  what  they 
say,  or  mean  anything.  There  is  a  seeming 
inconsistency  In  insuring  a  mortgage  Uen  and 
at  the  same  time  contracting  that  a  fore- 
closure shall  destroy  or  avoid  the  insurance, 
bnt  to  the  writer  it  seems  clear  that,  when 
those  competent  to  contract  have  settled 
upon  the  terms  by  which  they  are  to  be 
bound,  neither  can  call  upon  the  courts  to 
make  different  terms.  Such  appears  to  him 
to  be  the  unmistakable  force  of  the  rule  an- 
nounced in  Insurance  Co.  v.  Thorp,  48  Kan. 
239,  SyL  1,  28  Pac.  991;  Insurance  Co.  v. 
Bussell,  66  Kan.  373,  69  Pac.  345,  68  L.  R.  A. 
234;  Insurance  Co.  t.  Knerr,  72  Kan.  386, 
83  Pac.  611 ;  Bank  v.  Mclntodi,  72  ICan.  e03, 
page  611,  84  Pac.  636. 

But  the  court  is  of  the  opinion  that  the 
clause  in  question  does  not  dlfFer  essentially 
from  the  ones  considered  In  the  preyloiis 
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dedsloiiB  letorcd  to,  and  that  no  different 
rule  of  constrnctlon  shoold  apply.  Thla 
boldlng  la  In  accord  with  the  practical  doe- 
trine  Oiat  the  proTince  of  inannmoe  com- 
panies ia  to  Inauie,  and  Is  consonant  with 
tile  theory  that  by  a  contrary  mling  an 
uaospecting  mortgagee  might  loae  an  indem- 
nity for  which  he  had  paid  in  good  faith  b«- 
Uerlng  he  waa  aecnre. 

The  jndgment  is  aillnned.    All  the  Justices 
cracnnlng, 


HINCHET  T.  STABBEnrr  et  al. 
(Supreme  Court  of  Kanw     Dec  6,  1918.) 

(Btltaltu  ty  the  Court.) 

1.  N«w  TaiAi.  (i  166*)— Tnin  fob  OBAiraiRa 

— DratnaRKB  to  Etisercx. 

The  pleading,  while  open  to  criticism  for 
confusion  of  theories,  stated  a  eanse  of  action. 
The  evidence,  if  nndiapnted,  showed  a  rieht  to 
recover  in  some  amount.  The  court  snttained  a 
demurrer  to  the  evidence  and  rendered  judg- 
ment for  coats.  Within  three  days  a  motion 
for  a  new  trial  waa  filed,  which  was  taken  un- 
der advisement  until  the  next  term  and  then 
granted.  Held,  that  the  latter  order  was 
proper. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  316 ;  Dec  Dig.  |  155.*] 

Z  FnATTO  (I  12*)— What  CoNErrrruras— Daic- 

AOCS— FAUK    BCPBXSXirTATIONS    CoROUIf- 

mo  ExiBnnG  CoHnmoif  —  Exchakok  or 

PXOPKSTT. 

It  waa  alleged  that  by  falsely  and  frandu- 
loitly  pretending  that  one  of  the  defendants 
waa  ready  and  anxious  and  finandaUy  able  to 
take  a  certain  tract  of  land  at  Sl,600  cash,  al- 
though worth  more,  the  plaintiff  was  defraud- 
ed Into  trading  to  the  other  for  such  land  an 
automobile  worth  that  sum.  Held,  that  anch 
pretense  concerned  an  existing  condition  and 
was  not  a  mere  promise  or  opinion. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Diig.  I  14;  Dec  Dig.  |  12.*] 

a.  Fkath)  (I  SB*)— MsASuan  or  Dahaois. 

In  such  situation  the  measure  of  damages 
is  the  diiference  between  the  value  of  the  auto- 
mobile and  the  value  of  the  land  taken  in  ex- 
change therefor. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Die  H  0&-d2,  64 ;   Dec  Dig.  |  68.*] 

4.  PiXADino  (i  368*)— BuBonoN— Wkat  Oor- 
irriTUTCS— RxcrtAiA  oir  Motioh. 

After  extended  pleadings  had  been  filed  and 
amended,  a  motion  to  strike  a  certain  allegation 
from  the  answer  recited  that  the  petition  show- 
ed that  the  action  was  one  to  recover  damages 
for  misrepresentation  of  the  character  and  val- 
ue of  the  land,  which  motion  waa  overruled. 
H^d,  that  such  expression  thus  used  cannot 
rightfully  be  regarded  as  an  election  to  pro- 
ceed upon  the  basis  of  the  represented  value  of 
the  land  instead  of  the  sum  agreed  to  be  paid 
therefor. 

[Ed.    Note— For  other  eaaes,   see   Pleading, 
Cent.  Dig.  U  1199-1200;  Dec.  Dig.  {  869.*] 

6.  FBAUDinjtllTRKPBBSEITTATIORS— CONBTBUO- 

nojr. 

The  plaintiff  testified  to  the  reiteration  by 
both  defendants  of  certain  fraudulent  represen- 
tations, but  on  cross-examination  stated  tliat 
the  last  repetition  by  one  of  them  was  what  in- 


duced him  to  make  the  trade.  EM,  that  this 
might  well  be  construed  to  mean  that  such  last 
repetition  was  the  climax  of  the  fraudulent  In- 
dncementa  rather  tlian  tka  sole  operating  in- 
fluence. 

Appeal  from  District  Gonrt,  Shawnee 
County. 

Action  by  Dennis  P.  Hincbey  against  Wil- 
liam Starrett  and  another.  From  Judgment 
and  order  granting  a  new  trial,  defendants 
appeaL    Affirmed. 

C.  W.  Borch  and  B.  I.  Idtowich,  both  of 
Salina,  for  appellants.  Lee  Monroe  and 
W.  S.  Roark,  both  of  Topeka,  for  appellee. 


WEST,  J.  Action  tat  damages.  Hie  sec- 
ond amended  petition  alleged  in  substance: 
That  the  plaintiff  received  a  letter  from  the 
defendant  Starrett  inquiring  whether  he 
wonld  trade  an  automobile  which  he  then 
owned  for  land  in  Oklahoma,  and  requested  a 
conference  vrtth  him,  and  later  Starrett  orally 
offered  to  exchange  a  quarter  seiction  near 
Monroe;  said  that  he  owned  a  quarter  near 
that  town  and  that  the  defendant  Wharton 
stood  ready  to  purchase  it  for  $1,000  cash. 
That  upon  the  plaintlfTa  refusal  to  trade 
Starrett  requested  him  to  write  Wharton, 
which  waa  done.  Shortiy  thereafter  Starrett 
telephoned  the  plaintiff  from  Salina  repeating 
the  offer  and  request,  and  again  repeated 
both  in  a  converaation  held  at  Junction  City 
within  a  few  days.  That,  thus  induced,  the 
plaintiff  wrote  Wharton  and  promptly  re- 
ceived a  reply  that  he  had  offered  Starrett 
$1,600  fOr  the  land  but  would  prefer  another 
quarter  ten  miles  from  Stringtown  as  it  was 
covered  by  an  oil  lease  which  included  other 
land  adjoining  whi<ai  he  was  buying,  and 
if  the  plaintiff  could  get  this  quarter  he 
(Wharton)  would  take  it  Replying  to  a  writ- 
ten Inquiry  as  to  what  he  would  give  for  the 
quarter  last  mentioned,  he  wired  "$1,600." 
That  about  this  time  Starrett  represented  to 
plaintiff  that  the  quarter  near  Stringtown 
was  good,  level,  fertile  farm  land,  with  a 
large  amount  of  valuable  timber  growing 
thereon,  and  was  located  in  an  oil-producing 
territory,  and  reasonably  worth  between  $1,- 
800  and  $2,000.  That  he  was  the  owner  there- 
of, and  that  Wharton  was  well  acquainted 
therewith,  was  willing,  able  and  anxious  to 
purchase  it  for  $1,600  cash,  and  was  a  thor- 
oughly reputable,  reliable,  and  financially 
responsible  business  man.  That  on  account 
of  some  former  trouble  Starrett's  wife  would 
not  join  in  a  deed  to  Wharton.  That  by 
these  statements  the  plaintiff  was  induced  to 
meet  the  defendants  at  McCracken,  Rush 
county,  where  Starrett  verbally  reiterated  his 
statements  and  Wharton  corroborated  them ; 
the  latter  stating  that  he  owned  several  oth- 
er tracts  adjoining  the  Stringtown  quarter 
and  had  considered  oil  drilling  in  the  neigh- 
borhood, and  that  if  plaintiff  would  exchange 
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bis  antomobile  for  tbe  land  he  (Wbarton) 
would  pay  him  therefor  $1,600,  and  he  en- 
tered Into  writing  to  that  eJTect  and  gave  a 
check  for  $25  as  earnest  money.  That  there- 
after Starrett  reiterated  his  statements  and 
the  plaintitr  entered  into  a  written  agreement 
to  exchange  liis  automobile  for  the  land  and 
delivered  the  former  to  Starrett,  who  later 
turned  over  the  deed  from  one  Ringland  for 
the  land.  After  this  was  done  plaintiff  ex- 
ecuted and  tendered  to  Wharton  a  deed  and 
abstract  showing  proper  title  and  demanded 
payment  of  the  purchase  price  without  avail ; 
Wharton  being  flnandally  worthless.  That 
all  of  these  statements  and  representations 
were  false  and  known  to  both  of  the  defend- 
ants to  be  false  at  the  time  they  were  made. 
That  the  land  was  rough,  sterile,  and  unfit 
for  farming,  the  timber  thereon  worthless. 
That  it  was  not  underlaid  with  oil  or  in 
any  oil-producing  territory  and  was  not  worth 
to  exceed  50  cents  an  acre.  That  the  car 
was  worth  $1,600.  A  demurrer  to  this  plead- 
ing was  overruled,  and  Starrett  answered 
by  a  general  denial,  expressly  disclaiming 
any  authority  for  any  acts  or  statements 
made  by  Wharton,  and  alleging  that  the 
plaintiff  had  expressed  satisfaction  with  the 
exchange  of  property  which  was  made  after 
an  Independent  Investigation  of  the  facts  by 
him  and  upon  advice  of  counsel.  Wbarton 
made  default  The  motion  to  strike  out  cer- 
tain portions  of  this  answer  was  overruled, 
and  a  reply  by  way  of  general  denial  was 
filed.  A  trial  was  had,  a  demurrer  to  the 
evidence  overruled,  likewise  a  motion  to  in- 
struct a  verdict  for  the  defendant  Starrett, 
and,  after  the  latter  had  Introduced  a  part 
of  the  testimony  of  one  witness,  the  court 
reconsidered  and  sustained  the  demurrer  to 
the  plaintiff's  evidence.  Within  three  days 
thereafter  the  plaintiff  moved  for  a  new  trial 
and  to  set  aside  the  order  sustaining  a  de- 
mnrrer,  which  motion  was  taken  under  ad- 
visement until  the  next  term  and  then  sus- 
tained. From  this  order  the  defendant  Star- 
rett appeals. 

In  plaintiff's  motion  attacking  the  answer 
he  asked  that  the  allegation  that  he  had  not 
tendered  a  conveyance  to  the  defendant  be 
strli^en  out  for  the  reason  that  it  was  not  a 
matter  of  defense  or  responsive  to  any  issue 
in  the  case;  "this  being  an  action  in  which 
plaintiff's  amended  petition  shows  that  he  has 
elected  to  affirm  the  exchange  for  the  land  in 
question  and  sues  for  damages  for  fraudulent 
misrepresentation  of  tbe  character  and  value 
of  said  laud."  It  is  contended  that  the  plain- 
tiff's pleadings  were  so  indefinite  that  his 
theory  of  the  case  could  not  be  determined 
therefrom ;  that  they  contained  no  allega- 
tion of  the  value  of  the  land,  if  it  had  been  as 
represented,  and  therefore  no  basis  for  proof 
of  the  proper  measure  of  damages ;  that  no 
such  proof  was  offered;  that,  if  the  claim 
be  against  Starrett  for  Wharton's  failure  to 
pay,  the  recortl  does  not  disclose  Wharton's 
Insolvency  or  Starrett'a  knowledge  thereof; 


and  that,  the  demurrer  to  the  evidence  hav- 
ing been  sustained  and  the  action  dismissed 
at  the  January  term,  the  court  could  not  at 
the  April  term  grant  a  new  trial  and  rein- 
state the  action.  Whatever  confusion  or 
uncertainty  may  be  shown  in  the  second 
amended  petition,  we  have  no  difficulty  in 
holding  that  it  stated  a  cause  of  action,  for, 
if  the  plaintiff's  allegations  be  taken  as  true, 
certainly  the  defendants  were  liable  to  him 
In  some  amount 

[3]  Counsel  argue  that  it  was  essential  to 
state  what  the  land  would  have  been  worth 
tf  as  represented,  while  the  plaintiff  con- 
tends that  as  both  defendants  represented 
that  it  was  worth  and  Wharton  stood  ready 
to  pay  at  once  $1,600  cash,  which  was  the 
sum  asked  for  the  machine,  and  which  both 
defendants  pretended  the  plaintiff  would  re- 
ceive therefor  by  the  operation  of  buying 
this  land  from  Starrett  and  at  once  convey- 
ing it  to  Wharton,  all  he  need  to  do  is  to 
show  how  much  less  than  $1,600  it  was  in 
fact  worth.  We  agree  with  the  latter  con- 
tention. The  evidence  disclosed  that  the 
land  was  not  worth  much  above  $1.60  an 
acre ;  that  it  was  not  even  owned  by  Starrett 
or  desired  by  Wharton  who  had  no  inten- 
tion of  taking  it.  From  so  much  of  the  evi- 
dence as  appears  in  the  record  presented,  one 
would  have  to  be  blind  not  to  see  that  tbe 
defendants  co-operated  in  a  fraudulent 
scheme  whereby  they  procured  the  plaintiff's 
car,  and  it  would  serve  no  purpose  for  the 
latter  to  show  what  the  land  woud  have  been 
worth  had  the  representations  of  either  borne 
the  remotest  semblance  of  truth.  Hence 
the  rule  in  Speed  v.  Hollingsworth,  54  Kan. 
436,  38  Paa  496,  relied  on  by  the  defendant,; 
that  the  measure  of  damages  is  the  differ- 
ence between  tbe  actual  and  represented 
value  of  the  land  does  not  so  directly  apply 
as  to  be  controlling. 

[2]  Here  the  fraud  consisted  largely,  if 
not  entirely,  in  making  the  plaintiff  believe 
ttiat,  by  using  the  land  as  an  instrument  of 
the  transfer,  he  would  really  be  selling  hi» 
car  for  $1,600  cash.  Tbe  important  thins 
stated  and  believed  was  not  that  the  land 
was  worth  $1,600  but  that  Wharton  actually 
stood  ready,  able,  and  anxious  to  pay  that 
sum  for  it;  and  the  land  passing  from  Star- 
rett through  Hinchey  to  Wbarton  was  a 
mere  medium  of  exchange  used  to  accomplish^ 
the  supposed  bona  fide  plan  of  buying  Star- 
rett's  car  for  $1,600  but  the  real  mala  fide 
purpose  of  getting  It  for  practically  nothing. 
The  assurance  made  by  both  defendants  of 
the  ability  and  intention  of  Wharton  to  take 
the  land  at  once  at  the  cash  sum  named  was 
a  statement  touching  an  existing  conditioii 
and  not  a  mere  promise  or  opinion.  State 
V.  Cowdln,  28  Kan.  269 ;  State  v.  Briggs,  74 
Kan.  377,  86  Pac.  447,  7  L.  R.  A.  (N.  S.)  278, 
10  Ann.  Cas.  904;  Smith  v.  State,  116  Ga. 
587,  42  S.  B.  766;  Commonwealth  v.  Orew, 
153  Mass.  588,  27  N.  E.  593;  People  v.  Hug- 
gins,  110  App.  Div.  613,  97  N.  I.  Supp.  187; 
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note  to  State  t.  Brlggs,  T  Ij.  K.  ▲.  (N.  S.)  278. 

[4]  While  the  quoted  words  need  in  the 
motion  of  plaintiff  to  strike  oat  a  certain  al- 
legation of  the  answer,  taken  alone,  might 
bear  the  literal  Interpretation  contended  for 
by  opposing  counsel,  still,  when  considered 
together  with  the  allegations  and  prayer  of 
the  second  amended  petition,  we  think  It  was 
not  Intended  as  an  election  to  proceed  for 
the  recovery  of  the  dilTerence  between  the 
real  and  the  represented  value  of  the  iand 
but  as  an  assertion  that  the  action  was  not 
for  rescission.  A  motion,  not  an  election, 
was  the  matter  at  hand,  and  the  former 
should  not  be  construed  into  the  latter  by 
reason  of  the  mere  use  of  some  inapt  lan- 
guage. 

The  point  Is  pressed  tliat  Wharton's  in- 
solvency was  not  proved.  The  record  is  11- 
Inmlnated,  however,  with  his  own  explana- 
tion of  Us  financial  condition,  which  Is  quite 
sufficient  to  convince  one  that  a  Judgment 
against  him  would  not  add  materially  to  the 
assets  of  its  holder.  Aside  from  this  bis 
present  desire.  Intention,  and  ability  to  take 
the  land  for  the  price  of  the  car  were  as- 
siduonsly  pressed  upon  the  plaintiff  by  Star- 
rett,  who  knew  fall  well  that  at  least  no 
such  desire  or  intention  existed,  and  the  mere 
matter  of  financial  ability  was  only  one  ele- 
ment of  the  false  pretense  deliberately  and 
successfully  made. 

It  la  Insisted  that  the  plaintiff  swore  on 
cross-examination  that  but  for  Starrett's  as- 
surance when  returning  from  McCracken 
tliat  Wharton  was  good  and  would  pay,  he 
would  not  have  made  the  trade,  and  hence 
that  he  could  not  have  relied  on  the  state- 
ments as  to  the  value  and  character  of  the 
land.  We  do  not  think  that  this  meant  or 
was  Intended  to  mean  that  he  was  unin- 
fluenced by  the  former  representations,  only 
that  this  last  assurance,  like  the  pleadings 
of  the  Importunate  widow,  removed  all  fur- 
ther hesitation. 

[1]  Tliat  a  motion  for  a  new  trial  filed  at 
one  term  may  be  taken  under  advisement 
and  granted  at  the  succeeding  term  was  de- 
cided in  Life  Ins.  Co.  v.  Twining,  19  Kan. 
349;  Springfield  Fire  &  Marine  Ins.  Co.  v. 
GIsh,  Brook  &  Co.,  23  Okl.  824,  102  Pac.  712. 
The  trial  court  upon  reconsideration  conclud- 
ed that  the  plaintiff's  claim  was  supported  by 
some  evidence,  and  that  the  demurrer  there- 
to had  been  Improperly  sustained,  in  which 
conclusion  we  find  no  error. 

The  defendant  is  Justified  in  complaining 
that  the  plalntlflTs  pleadings  were  more  fer- 
tile in  prolixity  than  in  perspicuity,  but  we 
liardly  think  the  remarkable  ability  shown 
In  the  numerous  attacks  and  attempts  to  re- 
quire clearness  of  theory  and  fixity  of  posi- 
tion demands  the  entire  defeat  of  the  plain- 
tiff. 

The  order  granting  a  new  trial  is  affirmed. 
AU  the  Justices  concurring. 


Bx  parte  KUUNa     (No.  2,101.) 
(Supreme  Court  of  Nevada.     Dec.  15,  1913.) 

1.  EXTBADinoir  (1 32*)— Iktebstatk— Obouhos 
— Rkview  or  Procekoinob. 

Where .  an  alleged  fugitive  from  the  jns- 
tice  of  a  slater  state  seeks  bis  discharge  from 
arrest  under  a  warrant  issued  by  the  Oovemor 
on  extradition  from  the  sister  state,  and  the 
indictment  accompanying  the  papers  charged 
an  offense  committed  in  the  sister  state  within 
the  period  of  limitations,  he  conld  not  avail 
himself  of  the  fact  that  tne  copy  of  the  indict- 
ment onder  which  he  was  first  arrested  con- 
tained a  clerical  error  so  as  to  charge  a  crime 
barred  by  limitations. 

[Kd.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  ||  3ft-S8;  Dec.  Dig.  |  32.*] 

2.  ExTBADinoN  a  30*)  —  Irtebstate  —  Pkb- 
BODS  Subject  to  ExrsADrnoif- Fuoitivk 
FROM  JnsncE. 

Where  a  husband  and  wife  residing  in 
Pennsylvania  agreed  to  separate  and  he  agreed 
to  make  monthly  payments  for  her  support  and 
that  of  a  child  of  the  marriage,  and  he  made 
the  monthly  payments  for  a  time  and  prior  to 
any  default  left  the  state,  and  while  residing  In 
a  sister  state  failed  to  make  the  payments,  he 
was  not  guilty  of  abandoning  his  wife  in  Penn- 
sylvania, he  was  not  a  fugitive  from  justice 
from  Pennsylvania,  based  on  Ids  failure  to  main- 
tain his  wife  and  child,  and  he  could  not  be  ex- 
tradited at  tlie  request  of  the  authorities  of 
Pennsylvania. 

[Ed.  Note.— For  other  cases,  see  Extradi- 
tion, Cent  Dig.  |  32;  Dec.  Dig.  |  30.*] 

Application  for  writ  of  habeas  corpus  by 
F.  H.  Kuhns  for  his  discharge  from  arrest 
under  an  extradition  warrant  Petitioner 
discharged. 

Alfred  Charts,  of  Carson  Olty,  for  peti- 
ttoner. 


TALBOT,  0.  3.  Petitioner  seeks  to  be  dis- 
charged from  arrest  under  a  warrant  Issued 
by  the  (Jovernor  of  the  state  of  Nevada  on 
extradition  papers  from  the  state  of  Penn- 
sylvania. 

Under  copies  duly  authenticated  by  the 
signature  of  the  president  Judge  and  clerk 
and  seal  of  the  court,  and  accompanying  the 
requisition  papers,  it  appears  that  in  the 
court  of  quarter  sessions  of  the  peace  for  the 
county  of  Allegheny,  state  of  Pennsylvania, 
on  November  12,  1913,  an  indictment  was 
returned  charging  that  on  the  1st  day  of 
April,  1913,  the  petitioner,  at  the  county  of 
Allegheny,  did  separate  himself  from  and 
neglect  to  maintain  bis  wife  and  minor  child. 
Acting  upon  what  is  shown  upon  the  face  of 
these  papers,  and  without  taking  testimony, 
the  Governor  of  this  state  issued  his  warrant 
for  the  arrest  and  extradition  of  petitioner, 
and  it  is  from  this  arrest  and  extradition 
warrant  that  he  seeks  to  be  released. 

Prior  to  the  arrival  of  the  extradition 
papers,  the  sheriff  of  Ormsby  county  arrested 
the  petitioner  after  receiving  a  copy  of  the 
indictment,  which  charged  the  desertion  and 
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Donsapport  of  tbe  wife  and  cMd  to  bave  been 
In  tbe  year  1900.  Application  was  made  to 
the  district  court  for  a  writ  of  habeas  corpus. 
It  was  contended  that  the  offense,  as  shown 
by  the  copy  of  the  indictment,  Was  barred  by 
the  statute  of  limitations,  and  last  Friday 
the  district  court  ordered  the  discharge  of 
the  petitioner. 

[1]  As  the  date  given  for  the  alleged  of- 
fense in  that  copy  of  the  indictment  was  evi- 
dently a  clerical  error,  which  does  not  appear 
in  the  copy  of  the  indictment  accompanying 
the  extradition  papers,  this  objection  does 
not  avail  the  petitioner  in  this  proceeding, 
for  he  now  seeks  his  discharge  from  the 
warrant  of  the  Governor,  Issued  upon  the 
papers  containing  a  duly  certified  copy  of  tbe 
indictment  alleging  the  offense  to  have  been 
conunitted  on  the  1st  day  of  April,  1913. 

[2]  From  the  evidence  presented  for  oar 
consideration,  it  appears  without  contradic- 
tion that  on  the  27th  day  of  May,  1910,  the 
petitioner  and  his  wife  entered  into  a  written 
agreement  to  live  separate  and  apart  from 
each  other,  and  for  the  payment  by  the  peti- 
tioner of  $S0  per  month  in  advance  for  the 
support  of  his  wife  and  minor  son,  to  the 
wife,  who  in  addition  received  the  rental  of 
|20  per  month  or  $16  per  month  from  a 
dwelling  house;  that  petitioner  made  the 
monthly  payments  ander  the  agreement  to 
and  including  the  month  of  April,  1913,  and 
that  the  last  of  these  payments  was  made  in 
advance  for  that  month  by  check  drawn  by 
petitioner  and  dated  April  1,  1913;  that  he 
has  since  failed  to  make  the  payments  but 
has  contributed  a  small  amount  toward  the 
8upi>ort  of  the  minor  son;  and  that  prior  to 
any  delinquency  in  payments  or  failure  to 
support,  he  left  the  state  of  Pennsylvania  on 
the  29th  day  of  March,  1913,  and  has  not 
since  returned  there,  and  has  resided  in  the 
state  of  Nevada  since  his  arrival  here  on  the 
8d  day  of  April,  1913. 

The  Indictment  was  found  upon  the  testi- 
mony of  the  wife  of  the  petitioner.  In  her 
detailed  sworn  "statement  of  drcumstances 
of  aggravation,"  accompanying  the  requisi- 
tion papers,  she  states,  among  other  things, 
that  petitioner  separated  himself  from  her 
and  his  children  on  the  Ist  day  of  April,  1910, 
without  reasonable  cause,  and  has  since  that 
day  refused  to  live  with  or  make  his  home 
with  her;  that  on  or  about  the  30th  day  of 
March,  1913,  the  petitioner  closed  his  office 
in  the  dtty  of  Pittsburg,  where  he  was  prac- 
ticing as  a'  specialist  on  the  treatment  of 
the  eye,  ear,  nose,  and  tliroat  for  a  number 
of  years,  and  gave  his  accounts  into  the 
Iiands  of  a  collection  agency,  and  absolutely 
diiscontlnned  his  business  in  the  dty  of  Pitts- 
burg; and  that  ever  since  March  SO,  1913, 
petitioner  has  willfully  neglected  to  maintain 
her  and  their  son,  and  that  they  are  wholly 
dependent  on  their  earnings  for  adequate  sup. 
port,  aside  from  the  Income  of  about  $15 
monthly  rental  from  a  piece  of  property 
belonging  to  tier. 


In  tUs  proceeding  disputed  facts  arc  not  re- 
garded as  in  any  way  controlling,  and  if  these 
statements  made  in  her  affidavit  may  be  con- 
sidered as  contradicting  the  direct  evidence 
of  the  petitioner  that  he  drew  his  check  on 
the  27th  day  of  March,  1913,  dated  the  iBt 
day  of  April,  1913,  for  the  payment  in  ad- 
vance for  April,  according  to  the  agreement 
for  supporting  her  and  the  boy,  which  has 
been  Introduced  in  evidence,  nevertheless 
the  "statement  of  circumstances  of  aggrava- 
tion" accompanying  the  papers  does  not  show 
that  there  was  any  failure  on  his  part  to 
keep  the  agreement  or  to  support  ber  and 
the  son  until  after  he  left  the  state  of  Penn- 
sylvania, while  according  to  his  testimony 
and  under  the  written  agreement  there  was 
no  default  on  his  part  for  more  than  a  month 
after  his  departure  from  that  state. 

As  the  agreement  of  separation  was  in 
force,  there  was  no  abandonment  of  the  wife. 
Any  failure  to  support  her  or  the  son  did  not 
occur  while  iietltioner  was  in  the  state  of 
Pennsylvania. 

If,  as  contended,  we  are  not  to  consider  the 
undisputed  evidence  that  the  petitioner  was 
not  delinquent  in  performing  the  conditions 
of  his  contract  and  did  not  fail  to  support  his 
wife  and  chUd  until  more  than  a  month  after 
he  left  the  state  of  Pennsylvania,  and  that 
under  the  admitted  facts  no  conviction  could 
be  obtained  under  the  indictment,  and  that 
the  holding  and  taking  of  the  petitioner  for 
trial  would  result  In  fruitless  expense  to  the 
state  of  Pennsylvania  and  unnecessary  hard- 
ship to  petitioner,  the  qaestlon  remains 
whether  he  is  a  fus^tive  from  Justice,  subject 
to  extradition,  when  it  appears  beyond  dis- 
pute that  he  was  not  in  the  state  of  Pennsyl- 
vania at  the  time  he  is  alleged  by  the  indict- 
ment to  have  committed  the  misdemeanor 
ther&  A  person  while  in  one  state  may  be 
guilty  of  the  commission  of  a  crime  in  another 
state,  when  he  is  operating  with  an  agent  or 
accessory  there,  as  in  Re  Cook  (C.  C.)  49  Fed. 
833,  In  wliich  the  accused  was  convicted  of 
recdvlng  deposits  in  an  insolvent  bank  mostly 
owned  by  him  in  the  state  of  Wisconsin  while 
he  was  in  Chicago,  and  the  case  of  State  v. 
Chapman,  6  Nev.  320,  in  wlilch  It  was  held 
that  one  of  the  accused  persons  who  went  to 
the  state  of  California,  and  from  there  tele- 
graphed bis  accomplices  in  the  robbery  when 
the  treasure  would  be  shipped,  was  properly 
convicted  as  an  accessory  before  the  fact  in 
this  state.  There  is  no  principle  of  the  law 
relating  to  agency  or  accessoiy  by  whic^  the 
petitioner  can  be  held.  He  did  not,  with  the 
assistance  of  any  other  person  in  Pennsyl- 
vania, commit  the  offense  charged  after  he 
came  to  Nevada.  His  acts  in  selling  his  fur- 
niture and  placing  his  accounts  with  a  col- 
lection agency  before  he  left  the  state  of 
Pennsylvania  did  not  constitute  or  result  in 
any  crime. 

It  has  been  held  often  that  the  court  may 
hear  testimony  and  discharge  a  person  held 
under  a  warrant  for  extradition  U  the  on- 
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disputed  facta  JiutUy  Us  release  or  show 
tliat  he  is  not  a  fogitlTe  from  Justice.  Ez 
parte  Smith.  38  Nev.  80,  126  Fac.  656. 

In  hal>eaa  corpus  proceedings  before  the 
CMrcnit  Court  of  the  United  States  for  the 
District  of  MaiTland,  in  Bmoe  t.  Baynor, 
m  Fed.  481.  62  a  a  A.  601.  nnder  an  In- 
dictment for  bigamy  alleged  to  have  been 
oonunitted  more  than  two  years  before  the 
finding  of  the  indictment  in  a  state  In  which 
that  offense  Is  barred  within  two  years  nn- 
leas  the  accused  flees  from  Justice,  the  peti- 
tioner was  allowed  to  proTe  that  he  re- 
mained in  tliat  state  withont  being  concealed 
for  more  ttian  two  years  after  the  date  of 
the  alleged  offense,  and  it  was  held  that 
each  evidence  would  not  go  to  any  matter  of 
defense  but  tended  to  prove  tliat  the  peti- 
tioner was  not  a  fugitive  from  Justice. 

In  Ex  parte  Raggel.  114  U.  S.  651,  5  Sup. 
Ct  1153,  29  U  Ed.  250,  the  court  said:  rOxe 
only  question  remaining  to  be  considered  re- 
lates to  the  alleged  want  of  competent  evi- 
dence before  the  Governor  of  Utah,  at  the 
time  he  issued  the  warrant  of  arrest,  to 
prove  that  the  appellant  was  a  fugitive  from 
tlie  Justice  of  Pennsylvania.  Undoubtedly 
the  act  of  Congress  did  not  Impose  upon  the 
ezecDtlve  authority  of  the  territory  the  duty 
of  surrendering  the  appellant,  unless  it  was 
made  to  appear,  in  some  proper  way,  that 
he  was  a  fugitive  from  Justice.  In  other 
words,  the  appellant  was  entittod,  under  the 
act  of  Congress,  to  insist  upon  proof  that 
he  was  within  the  demanding  state  at  the 
time  he  is  alleged  to  have  committed  the 
crime  charged  and  subsequently  withdrew 
from  her  Jurisdiction,  so  that  he  could  not 
be  reached  by  her  criminal  process.  The 
statute  it  is  to  be  observed,  does  not  pre- 
scribe the  character  of  such  proof;  but  that 
the  executive  authority  of  the  territory  was 
not  required,  by  the  act  of  Congress,  to  cause 
the  arrest  of  apptiUant  and  his  delivery  to 
the  agent  appointed  by  the  Governor  of 
Pennsylvania,  without  proof  of  the  fact  that 
he  was  a  fugitive  from  Justice,  Is,  in  our 
Judcpment,  clear  from  the  language  of  that 
act.  Any  other  interpretation  would  lead 
to  the  conclusion  that  the  mere  requisition 
Iiy  the  executive  of  the  demanding  state,  ac- 
companied by  the  copy  of  an  indictment  or 
an  affidavit  before  a  magistrate,  certified  by 
him  to  be  authentic  charging  the  accused 
witb  crime  committed  witliin  her  limits,  im- 
poses upon  the  executive  of  the  state  or  the 
territory  where  the  accused  is  found  the 
duty  of  surrendering  him,  although  he  may 
be  satisfied,  from  incontestable  proof,  that 
the  accused  bad  in  fact  never  been  in  the 
demanding  state,  and  therefore  could  not  be 
said  to  have  fled  from  its  Justice.  Upon  the 
executive  of  the  state  in  which  the  accused 
is  found  rests  the  responsibility  of  determin- 
ing, in  some  legal  mode,  whether  he  is  a 
fugitive  from  the  Justice  of  the  demanding 
state.    He  does  not  fall  In  duty  if  he  makes 


it  a  condition  precedent  to  the  surrender  of 
the  accused  that  it  be  shown  to  him,  by  com* 
petent  proot  that  the  accused  is  in  fact  a 
fugitive  from  tlie  Justice  of  the  demanding 
state." 

In  Ex  parte  Spencer,  34  Nev.  240, 117  Fac. 
1,  we  heard  testimony  and  disdiarged  the 
petitioner  because  it  appeared  that  he  was 
not  in  the  state  of  Illinois  at  the  time  he 
was  alleged  to  have  committed  the  offense 
there.  ^ 

In  Ex  parte  Hose,  84  Nev.  01,  116  Fac. 
417,  we  ordered  petitioner  surrendered  to  the 
authorities  of  the  state  of  Pennsylvania  un- 
der an  Information  charging  him  with  the 
crime  of  desertion  by  separating  himself 
from  his  wife  and  minor  child.  We  held 
that  the  warrant  for  the  arrest  and  return 
of  the  petitioner  in  that  case  to  answer  for 
the  crime  of  desertion  was  not  objectionable 
as  failing  to  set  out  an  offense  known  to  the 
laws  of  that  state. 

We  have  held  that  by  lack  of  Jurisdiction 
a  resident  of  one  of  the  counties  of  this 
state  may  not  be  taken  for  trial  to  another 
county  in  wliidi  he  is  charged  with  crime 
when  the  undisputed  evidence  shows  that  he 
was  not  in  and  did  not  commit  any  offense 
in  the  county  in  which  he  is  accused. 

We  have  the  highest  regard  for  our  great 
sister  state  of  Pennsylvania,  and  we  do  not 
wish  to  obstruct  the  enforcement  of  her 
laws  or  the  administration  of  Justice  in  any 
commonwealth.  We  desire  to  show  every 
consideration  for  warrante  and  process  is- 
sued on  her  behalf  which  we  would  give  or 
desire  to  have  given  to  our  own.  We  doubt 
whether  the  petitioner  would  have  be&x  in- 
dicted for  desertion  if  controlling  facts,  omit- 
ted from  the  "statement  of  circumstances  of 
aggravation,"  such  as  that  the  petitioner  and 
his  wife  were  living  apart  by  .written  agree- 
ment and  that  he  did  not  fail  to  keep  that 
contract  while  in  the  state  of  Pennsylvania, 
had  been  made  known  to  her  authorities,  an4 
we  do  not  assume  that  it  will  longer  be  de- 
sired to  extradite  or  prosecute  the  petitioner 
when  they  become  aware  of  the  facte  pre- 
sented to  this  court,  indicating  that  he  was 
not  guilty  of  the  crime  of  desertion  nor  of 
any  offense  at  the  time  alleged  in  the  indict- 
ment nor  while  residing  in  that  state.  We 
feel  assured  that  the  state  of  Pennsylvania 
does  not  wish  to  proceed  against  any  person 
when  it  becomes  apparent  that  he  is  not 
guilty  of  the  offense  with  which  he  lias  been 
charged. 

In  view  of  the  undisputed  facte  indicated, 
we  do  not  feel  that  it  would  be  consistent 
with  Justice  or  the  liberty  guaranteed  to  the 
citizen  by  the  Constitution  to  allow  the  pe- 
titioner to  be  taken  to  Pennsylvania  for  trial, 
and  we  do  not  believe  that  the  righte  of  that 
state  will  be  violated  or  her  best  Intereste 
be  otherwise  than  subserved  by  the  release 
of  the  petitioner. 
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It  appearing  to  the  coart  that  the  petition- 
er Is  not  a  fngltlve  from  Justice,  it  Is  ordered 
that  he  be  discharged. 

NOROROSS  and  McCARRAN,  JX,  coiitmr. 


PUEBLO  OP  ISIiBTA  t.  TONDRB  et  aL 

SAME  T.  PICARD  et  al. 

(Supreme  Court  of  New  Mexico.    Sept.  1,  1913. 
On  Motion  for  Rehearing,  Dec.  17,  1913.) 

(SyUabus  hv  the  Court.) 

1.  Waters  and"  Water  Courses  (J  128*)  — 
CoMMUNiTT  AcEQUiAS— Diversion  of  Wa- 
ter. 

Chapter  49,  Laws  of  1907,  does  not  regu- 
late community  acequias  constnicted  prior  to 
the  passage  of  the  act  as  to  the  right  to  change 
the  point  of  diversion  from  the  stream  into  such 
acequias. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  f  143;  Dec.  Dig.  { 
128.*] 

2.  Eminent  Domain  (|  47*)— Pbopebtt  Sub- 
ject—Community Acequias. 

Said  chapter  authorizes  the  enlarging  of  an 
old  community  acequia  by  condemnation  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  107-120;   Dec.  Dig.  |  47.*] 

Roberts,  C.  J.,  dissenting. 

EiiTor  to  District  Court,  Bernalllio  County ; 
before  Justice  Ira  A.  Abbott 

Appeal  from  District  Court,  Valencia 
County ;  before  Justice  Mecbem. 

Proceedings  by  Frederick  Tondre  and  oth- 
ers against  the  Pueblo  of  Isleta  to  establish 
a  ditch,  and  suit  by  the  Pueblo  of  Isleta 
against  J.  A.  Plcard  and  others.  Judgment 
for  plaintiffs,  In  the  first  action,  and  defend- 
ant brings  error.  Decree  for  defendants  in 
the  second  acUon,  and  plaintiff  appeals.  Af- 
firmed. 

Francis  C.  Wilson,  of  Santa  F6,  for  plain- 
tiff in  error  and  appellant.  Frank  W.  Clan- 
cy, of  Santa  F6,  for  defendants  in  error  and 
appellees. 

PARKER,  J.  Both  of  the  above  cases  in- 
volve the  same  questions,  and  will  be  con- 
sidered together,  as  was  done  by  counsel  for 
the  respective  parties  in  their  briefs.  The 
first  of  the  above  cases  Involves  the  validity 
of  a  proceeding  for  the  condemnation  of  a 
right  of  way  for  an  irrigation  ditch  through 
the  lands  of  the  plaintiff  in  error.  The  con- 
demnation proceedings  were  Instituted  by 
the  defendants  In  error  for  the  purpose  of 
securing  a  right  of  way  and  a  headgate,  tak- 
ing the  water  from'  the  Rio  Grande  river  at 
a  point  of  diversion  different  from  that 
which  had  formerly  been  employed  for  that 
purpose.  The  proceedings  resulted  in  the 
condemnation  of  the  land  and  the  payment 
Into  court  of  the  amount  awarded  In  that 


proceeding.  The  second  of  the  above  cases 
was  an  equity  proceeding  for  an  injunction 
to  restrain  alleged  trespass  by  reason  of  the 
operation  of  the  new  ditch  constructed  over 
the  right  of  way  awarded  in  the  condemna- 
tion proceedings  above  referred  to. 

The  claims  of  the  plaintiff  in  error  in  the 
first  action  and  the  appellant  in  the  second 
action  are  based  in  each  Instance  upon  a 
single  proposition,  which  may  be  stated  as 
follows:  That  by  reason  of  the  provisions  of 
chapter  49  of  the  Laws  of  1997  it  became  nec- 
essary to  apply  for  and  obtain  a  permit 
from  the  then  territorial  (now  state)  engi- 
neer to  change  the  point  of  diversion  of  wa- 
ter from  any  natural  stream  in  the  state 
into  any  irrigating  ditch,  and  the  defendants 
in  error  and  appellees,  having  obtained  no 
such  i)ermlt,  were  not  authorized  to  maintain 
condemnation  proceedings,  or  change  the 
point  of  diversion  of  water  from  the  Rio 
Grande,  and  were  consequently  trespassers 
in  all  of  their  acts.  It  appears  that  both  the 
plaintiff  in  error  and  appellant  and  the  de- 
fendants in  error  and  appellees  are,  and 
have  been  for  many  years  past,  approprlators 
of  water  for  the  purpose  of  irrigation  from 
the  Rio  Grande  river.  The  headgate  of  the 
ditch  of  defendants  in  error  had  been  wash- 
ed away  by  a  change  in  the  banks  of  the 
Rio  Grande,  and  it  became  necessary  for 
them  to  seek  a  new  headgate,  together  with 
a  considerable  length  of  ditch  from  the  new 
point  of  diversion.  In  order  to  be  able  to  use 
the  water  for  the  purposes  required. 

It  Is  contended  by  counsel  for  plaintiff  in 
error  that  the  Legislature  had  not  only  the 
power  to  regulate  the  right  to  the  use  of  the 
waters  of  the  state  by  persons  who  had  ac- 
quired water  rights  long  prior  to  the  passage 
of  the  act  above  mentioned,  but  that  it  did 
not  In  said  act  in  terms  provide  for  such 
regulation.  It  Is  argued  by  counsel  for  ap- 
pellee that  a  fair  construction  of  the  terms 
of  the  act  shows  that  It  speaks  prospective- 
ly from  the  date  of  its  passage,  and  was 
never  intended  to  and  does  not  apply  to  water 
rights  acquired  prior  to  the  passage  of  tbe 
act,  or  to  the  means  of  enjoying  the  same. 
It  becomes  necessary,  therefore,  to  examine 
the  act  as  a  whole,  and  to  determine  the  leg- 
islative Intent  therefrom,  there  being  some 
little  obscurity  in  tbe,  same. 

The  title  of  the  act  is  as  follows:  "An  act 
to  conserve  and  regulate  the  use  and  distribu- 
tion of  the  waters  of  New  Mexico,  to  create 
the  office  of  territorial  engineer,  to  create  a 
board  of  water  commissioners,  and  for  other 
purposes."  Section  12  of  the  act  provides 
that  the  territorial  engineer  shall  have  the 
supervision  of  the  apportionment  of  water 
In  this  territory  according  to  the  licenses  is- 
sued by  him  and  his  predecessors  and  the 
adjudications  of  the  courts.  This  section 
would  seem  to  limit  the  Jurisdiction  of  the 
territorial  engineer  to  such  water  rights  as 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezee 
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had  been  acquired  imder  Uctoses  Issued  by 
blm  or  bia  predeceaeors.    SectfBn  13  provides 
for  the  division  of  the  state  into  water  dis- 
tricts, and  section  14  provides  that  after  such 
division,  upon  the  application  of  a  majority 
of  the  water  nsers  of  any  district,  the  state 
engineer  may  appoint  a  water  master  for 
such  district,  who  shall  have  charge  of  ap- 
portionment of  waters  in  his  district    These 
two  sections  would  seem  in  no  way  to  refer 
to  old  establlahed  water  rights  or  community 
aceqnias,  hut  to  speak  to  the  future  and  to 
ivovide   for   a   condition   of   affairs   to    be 
bronght  about  by  the  districtinK  of  the  state 
under  the  supervision  of  the  territorial  engi- 
neer.   UntU  the  same  had  been  done  it  would 
seem  to  confer  no  power  and  require  no  duty 
of  the  state  engineer  in  regard  to  the  use  of 
any  water  right.     Section  19  provides  for  a 
hydrograpblc  survey  of  each  stream  system 
in  the  state,  and  section  20  provides  for  the 
fiUng  with  the  Attorney  General  of  the  data 
so  accumulated  and,  at  the  request  of  the 
state  engineer,  to  require  the  Attorney  Gen- 
eral to  bring  suit  on  behalf  of  the  state  lor 
the  determination  of  all  rights  to  the  use  of 
water  in  such  system.     These  two  sections 
also  speak  to  the  future,  and  have  no  applica- 
tion to  water  rights  acquired  prior  to  the 
passage  of  the  act  and  the  means  of  enjoying 
the  same.     Section  24  of  the  act  requires 
eva7  applicant  Intending  to  acquire  the  right 
to  the  beneficial  use  of  any  of  the  public  wa- 
ters of  the  state  to  make  application  to  the 
state  engineer  for  a  permit  to  appropriate 
the  same,  and  the  works  to  be  employed  for 
such  purpose  are  to  be  subject  to  the  approv- 
al of  the  state  engineer.     This  section  re- 
qnires  the  applicant  or  proposed  approprlator 
of  water  to  furnish  the  state  engineer  with 
plans    and    spedflcations    of    the    proposed 
works.    Section  25  further  deals  with  the  de- 
tail of  the  data  required  to  be  furnished  to 
tbe  state  engineer  by  the  proposed  appropria-' 
tor,  and  provides  that  the  plans  of  construc- 
tion may  be  amended  with  the  approval  of 
tbe  state  engineer,  and  contains  the  follow- 
ing   proviso:     "Provided,    further,    that    a 
cbange  in  the  proposed  point  of  diversion  of 
water  from  a  stream  shall  be  subject  to  the 
approval  of  the  territorial  engineer,  under 
tbe  provisions  of  section  45  hereof,  and  shall 
not  be  allowed  to  the  detriment  of  tlie  rights 
of  others  having  valid  claims  to  the  use  of 
water  from  said  stream." 

[1]  Counsel  for  plaintUfs  in  error  rely 
mndi  on  this  proviso,  and  argue  that  it  was 
intended  to  lipply  to  all  ditches,  regardless 
of  when  tbe  same  were  constructed,  or  the 
right  to  appropriate  the  water  was  acquired. 
We  do  not  so  understand  the  provisions  of 
sections  24  and  25.  They  speak  entirely  of 
water  rights  to  be  acquired  by  means  of  filing 
a  petition  with  the  state  engineer,  and  do 
not  in  terms,  nor  do  we  think  in  Intent,  at- 
tempt to  deal  witb  any  ditches  or  water 
Jlghts  acquired  before  the  passage  of  the  act. 
Section  45,  referred  to  in  the  proviso,  does' 


not  purport  to  modify  the  terms  of  section 
26  of  tbe  act  The  only  direct  application  of 
the  chapter  to  prior  existing  rights  occurs  in 
section  59,  which  is  as  follows:  "Nothing  con- 
tained in  this  act  shall  be  construed  to  Im- 
pair existing  vested  rights,  or  the  rights  and 
priorities  of  any  person,  firm,  corporation  or 
association,  who  may  have  commenced  the 
construction  of  reservoirs,  canals,  pipe  lines 
or  other  works,  or  who  have  filed  affidavits, 
ap]Hicationa  or  notices  thereof  for  the  pur- 
pose of  appropriating  for  beneficial  use,  any 
waters  as  defined  in  section  1  of  this  act,  in 
accordance  with  the  laws  of  the  territory  of 
New  Mexico,  prior  to  the  passage  of  tliis 
act:  Provided,  however,  that  all  such  reser- 
Toirs,  canals,  pipe  lines  or  other  works  and 
tlie  rights  of  the  owners  thereof  shall  be  sub- 
ject to  regulation,  adjudication  and  forfei- 
ture for  abandonment  as  provided  in  this 
act" 

At  first  glance  it  might  seem  that  this  sec- 
tion expressly  subjects  all  prior  rights  to 
regulation  in  accordance  with  the  terms  of 
the  (diapter;  but  a  more  careful  examina- 
tion of  the  section  leads,  we  think,  to  the 
omxMlta  conclusion.  It  is  seen  that  two 
claasea  of  rights  are  mentioned  in  the  sec- 
tion, via.,  "existing  vested  rights,"  or  "the 
rights  and  priorities  of  any  person,  firm, 
corporation  or  association,  who  may  have 
commenced  the  construction  of  reservoirs, 
canals,  pipe  lines  or  other  works,  or  who 
have  filed  affidavits,  applications  or  notices 
thereof."  Tb&x  follows  the  proviso  which 
applies  the  feature  of  regulation  to  those 
"reservoirs,  canals,  pipe  lines,  or  other  worlu 
and  the  rights  of  the  owners  thereof"  only, 
and  omits  to  mention  the  first  class  of  rights 
above  pointed  out  In  determining  the  mean- 
ing of  this  section,  and  the  scope  of  the  ap- 
plication of  the  regulation  feature,  resort 
should  be  had  to  the  then  existing  legisla- 
tion. We  had,  at  the  date  of  the  passage  of 
the  act  in  question,  chapter  i02.  Laws  of 
1905.  Section  19  of  tliat  act  required  notice 
or  application  to  be  made  to  the  territorial 
engineer,  which  office  was  first  created  by 
that  act,  by  "all  persons,  associations,  or 
corporations  who  shall  desire  to  construct 
any  dam  or  dyke,  for  the  purpose  of  storing, 
appropriating  or  diverting  any  public  wa- 
ters," and  required  them  to  submit  plana  and 
specifications  of  the  proposed  works.  The 
section  contains  two  provisions.  The  first 
is  to  the  effect  that  If  the  proposed  works 
are,  in  the  opinion  of  the  territorial  engineer, 
not  of  sufficient  importance  to  have  tbe  pro- 
visions of  the  section  applied  to  them,  he 
might  suspend  tbe  operation  of  the  section, 
and  in  case  of  works  of  great  importance, 
where  life  or  property  would  be  in  danger 
by  the  failure  of  such  works,  tbe  territorial 
engineer  might  require  certain  precautions 
therein  mentioned  to  l>e  taken  by  the  per- 
sons proposing  to  construct  the  works.  The 
second  proviso  excludes  from  the  operation  of 
tbe  section  all  works  requiring  the  expendi- 
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tare  of  leas  than  (2,000.  It  thna  ai^>ear8 
that  the  class  or  kind  of  works  referred  to 
in  section  69  of  chapter  49,  nnder  dlscnssion, 
must  refer  to  the  class  of  works  concerning 
which,  under  the  act  of  1905.  application  was 
required  to  be  made  to  the  territorial  engi- 
neer, and  not  to  small  community  ditches 
or  aceqolas,  which  InvolTe  no  danger  to  life 
or  property,  and  which  are  of  comparative- 
ly insignificant  cost 

[2]  Counsel  for  appellants  argue  that  sec- 
tions 3  and  61  of  the  act  provide  the  only 
means  whereby  an  acequia  already  construct- 
ed can  be  enlarged  I>y  condemnation  proceed- 
ings, as  was  done  in  these  cases,  and  that 
therefore  the  defendants  in  error  and  the  ap- 
pellees must  necessarily  Iiave  been  acting  un- 
der the  said  chapter  49  in  the  proceedings 
which  were  taken;  tiiat  therefore  their 
rights  are  controlled  by  the  terms  of  tliat 
chapter.  We  think  the  ccmdusion  is  faulty 
in  the  foregoing  argument  Assuming  that 
no  other  provision  of  law  exists  authorizing 
the  condemnation  proceedings  taken  in  these 
cases  than  sections  3  and  61  of  chapter  49, 
still  it  does  not  follow  that  the  proceeding 
cannot  be  maintained.  The  question  is 
whether  old,  prior  ezlBtlng  rights  of  the  kind 
presented  by  plaintiff  are  subject  to  regula- 
tions by  the  state  engineer.  If  they  are  not, 
as  we  conclude,  it  does  not  follow  that  the 
owner  of  such  a  right  cannot  pursue  con- 
demnation proceedings  under  sections  8  and 
61  of  the  chapter.'  The  terms  of  the  sec- 
tions are  broad,  and  include  every  person 
having  a  water  right,  and  there  is  nothing 
in  the  terms  of  either  section  restricting 
the  class  of  persons  entitled  to  enjoy  the 
right  of  condemnation  to  those  persons  who 
are  seeking  either  to  initiate  a  right  or  whose 
rights  are  regulated  by  the  terms  of  the  act 
It  therefore  follows  that  the  proceedings  in 
condemnation  were  regular  and  properly 
maintainable. 

Further  contention  is  made  by  counsel  for 
plaintiff  in  error  and  appellant  to  the  effect 
that  there  was  a  defect  of  parties;  but  this 
error,  if  error  it  was,  was  cured  by  the 
bringing  in  of  the  absent  party,  who  adopted 
the  pleadings  of  the  plaintiff  in  each  case, 
and  the  Judgment  was  In  each  case  rendered 
in  its  favor.  In  this  connection  it  may  be 
stated  that  the  question  Involved  In  these 
cases  is  no  longer  of  any  Importance  except 
to  the  Immediate  parties,  in  so  far  as  It  re- 
lates to  public  community  acequlas  estab- 
lished and  in  operation  prior  to  March  19, 
1907,  for  by  chapter  26  of  the  Session  Laws 
'  of  1912  it  is  provided  that  no  application  to 
or  permit  from  the  state  engineer  is  neces- 
sary to  change  the  point  of  diversion  of  such 
an  acequia. 

For  the  reasons  stated,  the  Judgment  of  the 
lower  court  in  each  of  the  cases  will  t>e  af- 
firmed; and  it  is  so  ordered. 

LEAHY,  District  Judge,  concun. 


ROBERTS,  O:  X  (dissenting).  The  facto 
are  stated  in  the  majority  opinion,  and  need 
not  be  here  repeated.  Tbe  sole  questioii 
presented  by  these  cases  is  as  to  whetb^  or 
not  it  was  necessary  for  the  appellees  and 
defendants  in  error  to  allege  and  prove  tfaat 
they  had  applied  to  the  territorial  engineer 
for  permission  to  ctiange  the  point  of  diver- 
sion of  their  intake  ditch,  and  had  secnred 
a  permit  from  such  official  so  to  do,  prior  to 
the  institution  of  their  proceedings  in  con- 
demnation. If  such  application  and  permit 
were  required  by  reason  of  existing  statutes, 
then  it  is  conceded  that  the  lower  court  com- 
mitted error,  and  a  reversal  is  necessary. 
A  conslderatlcm  of  the  question  Involves  two 
propositions,  which  may  be  stated  as  follows: 
XHrst,  did  the  Legislature  have  the  power  to 
regulate  the  manner  and  method  of  changing 
the  point  of  diversion  of  a  pre-existing  water 
right?  And,  second,  do  the  provisions  of  ttie 
act  of  1907  ai^ly  in  this  regard  to  an  ap- 
propriator  of  water  who  bad  perfected  and 
completed  his  appropriation  prior  to  the  pas- 
sage of  the  act? 

Discussing  the  two  propositions  In  the  or- 
der stated,  it  is  but  fair  to  counsel  for  ap- 
pellees and  defendants  in  error  to  state  that 
but  seeming  little  reliance  is  placed  upon  the 
first  proposition,  although  the  question  is 
stated  in  Ills  brief.  I  do  not  regard  the  ques- 
tion as  an  open  one,  and  believe  it  lias  been 
answered  in  the  affirmative  as  often  as  pre- 
sented. Water  in  the  natural  stream,  in  all 
those  states  where  the  common  law  with  re- 
spect to  the  use  of  water  and  the  right  thereto 
is  altogether  ignored,  is  held  to  be  the  prop- 
erty of  the  pnbUc  or  the  state  as  the  repre- 
sentative of  the  public.  WUley  v.  Decker, 
11  Wyo.  496,  73  Paa  210,  100  Am.  St  Rep. 
939.  Water  in  the  natural  stream  thus  being 
the  property  of  the  public,  or  state,  and  its 
economical  use,  beneficial  application,  and 
full  duty  contributing  so  materially  to  the 
prosperity  of  the  people,  as  a  whole,  and  to 
the  general  welfare  of  the  state,  the  state 
has  the  right  to  provide  reasonable  regula- 
tions for  Its  distribution  and  application.  In 
order  to  advance  such  objects  and  protect 
the  rights  of  all  persons  enjoying  or  partici- 
pating in  the  right  The  waters  of  the  state 
being  thus  Impressed  with  a  public  interest, 
the  state,  under  its  police  power,  clearly  has 
the  right  to  regulate  the  distribution  and  use 
thereof.  Under  the  power  of  regulation, 
which,  of  course,  must  be  reasonably  exercis- 
ed, no  one  would  contend  that  the  Legislature 
would  be  authorized  to  impose  regulations 
wtiich  would  be  confiscatory.  In  this  case 
the  regulations  are  not  claimed  to  be  con- 
fiscatory, or  unreasonable;  but  the  state- 
ment is  made,  unsupported  by  argument,  how- 
ever, that  the  Legislature  could  not  provide 
for  the  regulation  of  a  pre-existing  right  to 
the  use  of  water. 

A  review  of  a  few  of  the  authorities  will, 
I  think,  clearly  and  unmistakably  demon- 
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Btrate  tbe  right  to  regolate  Old  ■•  well  aa 
mew  rights  to  the  nae  of  wttBt.  In  the  caae 
of  G^  B.  &  Q.  By.  Oa,  t.  DUnotai  ex  reL 
Orimwood,  200  U.  &  6(0,  26  Sap.  Ct  841. 00  Ll 
Ed.  see,  4  Ann.  Caa.  1176,  Mr.  Jnatice  Harlan, 
speaking  for  the  court,  saya:  "We  hold  that 
the  police  power  of  a  state  embracei  regola- 
tiona  designed  to  promote  the  public  con- 
venience or  the  general  proe^terlty,  as  well 
as  regulations  designed  to  promote  public 
health,  the  public  morals,  or  the  public 
safety." 

It  must  be  recognized  by  every  one,  fa- 
miliar to  any  extent  with  conditions  in  the 
arid  r^ion,  that  the  general  prosperity  of 
a  state  situated  therein  is  dependent  upon 
the  economical  dlstribudon  and  use  of  wa- 
ter, and  regulations  designed  to  secure  and 
promote  such  economical  use  and  distribu- 
tion, and  secure  the  full  duty  of  water,  come 
clearly  within  the  police  powor  of  the  state. 
Again,  the  Legislature  of  New  Mexico,  as  I 
view  the  elfect  of  the  sections  of  the  act  of 
1907,  hereinafter  set  out,  determined  that 
it  waa  necessary,  In  order  to  protect  the 
rights  of  other  water  users,  that  an  appro- 
priator,  desiring  to  change  the  point  of  di- 
version of  his  water,  should  by  an  orderly 
procedure,  upon  notice  to  all  other  water 
users  who  might  be  affected  by  such  change, 
have  his  right  to  make  such  change  deter- 
mined to  advance,  thereby  preventing  injury 
to  others  and  long  and  protracted  litigation. 
The  right  of  an  approprlator  of  water  to 
change  the  point  of  diversion  thereof  has 
always  been  recognized  by  the  courts  in  the 
arid  states;  but  such  right  is  universally 
denied  where  such  change  will  be  detri- 
mental to  the  rights  of  other  ai^ropriators, 
whether  subsequent  or  prior  to  the  right  of 
the  party  desiring  the  change. 

If  it  be  admitted  tliat  the  Legislature  has 
the  right  to  regulate  the  use  and  distribu- 
tion of  water  under  its  poUce  power,  sudi 
right  to  regulate  must  be  held  to  extend  to 
rights  in  existence  at  the  time  of  the  at- 
tempted regulation.  As  said  by  Mr.  Justice 
Walte  In  the  case  of  Munn  v.  Illinois,  94  U. 
S.  113,  24  L.  Ed.  77:  "It  matters  not  In  this 
case  that  these  plaintiffs  in  error  had  built 
their  wardiouse  and  established  their  busi- 
ness before  the  regulations  complained  of 
were  adopted.  What  they  did  was  from  the 
b^Innlng  subject  to  the  power  of  the  body 
pontic  to  require  them  to  conform  to  such 
regulations  as  might  be  established  by  the 
proper  authorities  for  the  common  good." 

The  power  exercised  by  the  Legislature  in 
this  case,  as  I  construe  the  statute,  comes 
dearly  within  the  police  power  of  the  state, 
as  defined  by  Judge  Cooley,  and  quoted  with 
approval  hy  a  number  of  courts  of  last 
resort:  "Police  j>ower,  in  a  comprehensive 
aoise,  embraces  the  whole  system  of  inter- 
nal regulation  by  which  the  state  seeks,  not 
only  to  preserve  the  public  order  and  to  pre- 
vent offenses  against  tbe  state,  but  to  estab- 
liah  for  tbe  lotercourse  of  dtisens  with  dt- 


isens  those  rules  of  good  manners  and  c<Md 
neighborhood  which  are  Inculcated  to  pre- 
vent a  conflict  of  rights  and  Inanre  to  each 
the  uninterrupted  enjoyment  of  his  own,  so 
fkr  as  is  reasonably  consistent  with  the  like 
enjoyment  of  rii^ts  by  othns.  State  ex 
reL  Star  Pub.  Go.  v.  Associated  Press,  168 
Mo.  410,  00  8.  W.  91  [Bl  Ll  B.  A.  151,  81 
Am.  St.  Rep.  868];  Commonwealth  v.  Bearse, 
182  Mass.  642  [42  Am.  Rep.  460]."  A  pro- 
ceeding for  an  orderly  determination  in  ad- 
vance of  the  ri^t  of  an  approprlator  of  wa- 
ter to  diange  the  point  of  diversion  thereof 
certainly  is  calculated  to  "prevent  a  conflict 
of  rights"  between  dtisens,  and  to  insure 
to  each  the  "uninterrupted  enjoyment  of  his 
own,  so  far  as  it  is  reasonably  consistent 
with  the  like  enjoyment  of  the  rights  of 
others,"  and  the  Interests  of  the  state  are 
Involved,  and  its  rights  should  be  protected. 
Irrigation  Co.  v.  Water  Supply  Co.,  29  Colo. 
469,   68  Pac.   781. 

Statutory  proceedings,  similar  to  tbe  pro- 
visions now  under  consideration,  have  been 
upheld  in  many  of  the  states,  and  have  like- 
wise been  held  to  apply  to  rights  existtng  at 
the  date  of  the  passage  of  the  act  See  Well 
on  Water  Rights  in  the  Western  States  dM 
Ed.)  i  606;  New  Cache  La  Poudre  Co.  v. 
Water  Supply  Co.,  29  Colo.  409,  68  Pac.  781; 
Farmera',  etc,  Co.  v.  Gothenburg,  etc.,  Co., 
73  Neb.  223.  102  N.  W.  487.  Weil  says  (3d 
Ed.  I  607):  "Under  the  recent  water  codes, 
the  approprlator  Is  usually  required  by  stat- 
ute to  apply  to  the  state  engineer  for  a  per- 
mit before  changing  the  point  of  diversion." 

To  deny  to  the  state  the  power  to  regulate 
the  exercise  of  a  right  to  use  water,  where 
such  right  was  acquired  and  perfected  ante- 
cedent to  the  attempted  regulation,  would 
In  my  opinion  be  inimical  to  water  users  and 
detrimental  to  the  prosperity  of  the  state. 
If  the  Legislature  could  not  make  provi- 
sions for  the  manner  of  rhangiiig  the  itolnt 
of  diversion,  the  existence  of  power  in  the 
Legislature  to  make  any  regulations  what- 
ever applicable  to  such  old  rights  must  like- 
wise be  denied.  It  could  not  provide  for 
the  maintenance^  as  to  such  rights,  of  suit- 
able headgates,  diversion  wdrs,  dams,  meas- 
uring devices,  or  other  appliances  for  the 
economical  use  and  distribution  of  water. 
In  fact,  it  would  provide  no  regulations 
whatever,  be  they  ever  bo  essential  for  the 
protection  of  the  rights  of  others  or  the  pub- 
lic generally.  I  do  not  believe  further  ar- 
gument Is  necessary;  in  fact,  it  appears  to 
me  so  concededly  within  the  police  power 
of  tbe  state  as  to  require  no  argument  what- 
ever to  establish  the  aflSrmative  of  the  prop- 
osition. 

The  prindpal  contention  of  appellee,  how- 
ever, is  that  a  fair  construction  of  the  terms 
of  the  act  shows  that  It  speaks  prospectively 
from  the  date  of  its  passage,  and  was  never 
Intended  to  and  does  not  apply  to  water 
rights  acquired  prior  to  the  passage  of  the 
act,  or  to  the  means  of  enjoying  the  same. 
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TThe  act  In  qneatlon  is  remedial,  and  shonld 
tberefore  be  liberally  construed,  so  as  to 
make  It  effectual  against  the  evil  which  it 
iras  Intended  to  abate,  if  such  construction 
will  not  deprive  any  individual  of  his  Just 
rights.  See  Irrigation  Co.  v.  Water  Supply 
<k>.,  supra,  holding  such  a  statute  to  be  reme- 
dial, and  section  C86  (2d  Ed.)  Lewis'  Suth- 
erland, Statutory  Construction,  as  to  the  con- 
struction of  remedial  statutes.  And  the  in- 
-tention  of  a  remedial  statute  will  always 
prevail  over  the  literal  sense  of  Its  terms, 
and  therefore,  when  the  expression  is  special 
or  particular,  but  the  reason  is  general,  the 
expression  should  be  deemed  general.  Lew- 
Is'  Sutherland,  Statutory  Construction,  $  687. 
And  likewise,  In  construing  a  statute,  con- 
sideration must  also  be  given  to  the  result 
which  will  follow  such  a  construction,  and 
If  it  be  evident  that  such  proposed  construc- 
tion will  lead  to  an  absurdity,  or  will  render 
the  statute  impotent,  it  is  not  to  be  presum- 
-ed  that  the  Legislature  Intended  it  to  have 
such  meaning.  The  same  author  on  Stat- 
utory Construction,  quoted  above,  says:  "A 
result  which  will  follow  from  one-  construc- 
tion or  another  of  a  statute  is  always  a 
potent  factor,  and  is  sometimes  in  and  of 
itself  conclusive  as  to  the  correct  solution 
-of  the  question  of  its  meaning."  Section 
487.  And  "statutes  will  be  construed  in  the 
most  beneficent  way  which  their  language 
will  permit  to  prevent  absurdity,  hardship, 
or  injustice,  to  favor  public  convenience,  and 
to  oppose  all  prejudice  to  public  interests." 
Section  490,  Lewis'  Sutherland,  Stat  Const. 
And  again  in  the  same  section  the  author 
says:  "In  construing  an  act  of  the  General 
Assembly,  such  a  construction  will  be  plac- 
ed upon  it  as  will  tend  to  advance  the  bene- 
ficial purpose  manifestly  within  the  contem- 
plation of  the  General  Assembly  at  the  time 
of  its  passage;  and  courts  will  hesitate  to 
place  such  a  construction  upon  its  terms  as 
will  lead  to  manifest  absurd  consequence, 
and  Impute  to  the  General  Assembly  total 
ignorance  of  the  subject  with  which  it  un- 
dertook to  deal." 

In  view  of  these  general  rules  for  the  con- 
struction of  statutes,  let  us  consider  the 
act  of  1907,  in  so  far  as  it  Is  involved  In 
this  proceeding,  and  determine  from  the  act 
the  Intent  of  the  Legislature  and  the  mean- 
ing properly  attributable  to  the  language 
used.  The  act  in  question  Is  comprised  of 
73  sections,  and  was  intended,  I  believe,  to 
constitute  a  complete  code  of  the  law  of  ir- 
rigation. By  this  act  the  Legislature  of  the 
territory  attempted  to  place  New  Mexico  In 
the  forefront  of  the  arid  states,  in  securing 
proper  state  control  and  regulation  of  ir- 
rigation enterprises.  It  is  a  matter  of  his- 
tory, which  I  apprehend  cannot  be  contro- 
verted, that  those  states  which  have  provided 
for  a  complete  system  of  state  control  of 
irrigation  have  developed  and  prospered  most 
amazingly.    Colorado  and  Wyoming  may  be 


cited  among  the  states  early  to  adopt  such  a 
system,  and  the  result  has  been  that  mllliona 
of  dollars  have  been  expended  In  the  construc- 
tion of  Irrigation  works,  which  has  resulted 
In  unbounded  prosperity  to  the  states.  New 
Mexico,  prior  to  1905,  did  not  attempt  to 
provide  for  such  control,  and  the  result  was 
that  no  outside  capital  came  Into  the  ter- 
ritory for  investment  in  such  enterprises. 
True,  under  the  old  system  there  was  more 
or  less  development  done,  but  almost  exclu- 
sively by  local  capital.  In  1905  the  territori- 
al Legislature  enacted  chapter  102,  "An  act 
creating  the  office  of  territorial  Irrigation 
engineer,  to  promote  irrigation  development 
and  conserve  the  waters  of  New  Mexico  for 
the  irrigation  of  lands  and  other  purpos- 
es," by  which  It  attempted  In  a  way  to  pro- 
vide for  state  control ;  but  experience  demon- 
strated that  the  act  was  not  suffldentiy  com- 
prehensive and  modem  to  place  New  Mex- 
ico abreast  of  her  sister  states,  and  in  1907 
the  act  was  repealed,  and  the  present  com- 
prehensive, modem,  and  efficient  code  was 
enacted.  Under  the  latter  act  millions  of 
dollars  have  been  expended  in  Irrigation  en- 
terprises in  New  Mexico,  and  the  resources  of 
the  state  have  amazingly  increased.  There- 
fore I  do  not  believe  the  court  should,  iin- 
less  the  language  of  the  act  expressly  re- 
quires, 80  interpret  it  as  to  undermine  its 
foundation  or  impair  its  efficacy. 

It  appears  to  me  that  the  construction  con- 
tended for  by  appellees,  that  "the  act  speaks 
prospectively  from  the  date  of  its  passage," 
If  adopted,  would  place  New  Mexico  in  the 
anomalous  situation  of  Slaving  a  complete 
modern  Irrigation  code,  with  state  supervi- 
sion and  control,  applicable  to  all  rights 
acquired  thereunder,  but  such  rights  impaired 
and  hampered  by  the  lack  of  any  supervi- 
sion or  control  of  rights  theretofore  acquired. 
Why,  I  would  ask,  is  there  any  more  reason 
for  state  regulation  of  a  water  right  perfect- 
ed in  1907  than  there  is  of  a  right  acquired 
by  appropriation  In  1906?  In  many  instanc- 
es, some  of  which  will  be  enumerated  later, 
the  state  has  provided  for  the  control  and 
supervision  of  water  rights,  and  the  Instra- 
mentalities  through  which  such  rights  are 
made  available ;  but  to  Illustrate  the  absurd- 
ity of  the  suggested  construction  we  need 
only  consider  those  sections  of  the  act  which 
provide  for  the  change  of  the  point  of  di- 
version. Granted  that  the  claimed  construc- 
tion is  sound,  we  then  have  a  class  of  water 
users  who  may  change  their  ^olnt  of  di- 
version so  far  as  the  statute  is  concerned, 
at  their  own  pleasure,  regardless  of  the  In- 
Jury  other  appropriators  may  suffer,  with- 
out let  or  hindrance.  I  say,  in  so  far  as  the 
statute  Is  concerned,  and  do  not  desire  to 
be  understood  as  asserting  that  they  may 
exercise  the  right  to  the  Injury  of  others, 
because  such  would  not  be  correct;  for  It 
has  always,  so  far  as  I  know,  been  uniform- 
ly held  by  the  courts  that  an  appropriator  of 
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vater  may  not  dumge  U>  potnt  of  direraion 
to  tbe  inJniT  of  otber  appropriators.  Now, 
tlila  being  true,  A.,  an  appropriator  ot  water 
under  rights  perfected  In  1906  from  a  stream 
eystem,  might  more  his  point  of  diversion  up 
or  down  the  stream,  without  rexard  to  the 
act  in  question,  while  B.,  an  aitpropriator, 
under  rights  Initiated  and  perfected  under  the 
act  of  1907,  taking  his  water  from  a  stream 
directly  opposite  A.'8  point  of  dlTersion,  would 
be  required  to  follow  the  statutory  proce- 
dure. What  reason  or  argnment  can  be  ad- 
vanced in  support  of  the  reason  for  such  a 
distinction  by  tbe  Legislature?  I  bellev'e 
none,  and  the  court  should  not  make  the 
dlstlnctlan,  unless  compelled  to  do  so  by  clear 
and  explicit  language  in  the  act 

As  I  read  the  act,  however,  its  language 
is  plain  and  tbe  meaning  dear.  Section  46 
reads  as  follows:  "An  appropriator  of  water 
may  use  the  same  for  other  than  the  pur- 
poses for  which  it  was  appropriated,  or  may 
change  the  place  of  diversion,  storage,  or  use, 
in  the  manner  and  under  the  conditions  pre- 
scribed In  sections  25  and  44  of  this  act." 
It  will  be  noted  that  this  language  is  as  plain 
and  explicit  as  It  could  well  be  expressed. 
It  says  that  an  appropriator  of  water  may 
change  the  place  of  diversion  in  the  manner 
and  under  the  conditions  prescribed  in  the 
sections  referred  to.  The  maxim,  "Expresslo 
unius  est  excluslo  alterlns,"  applies,  and  it 
follows  that  an  appropriator  of  water  has 
no  right  to  change  the  point  of  diversion  in 
any  other  way  or  manner.  "Where  author- 
ity is  given  to  do  a  particular  thing,  and  the 
mode  of  doing  It  is  prescribed,  it  is  limited  to 
be  done  in  that  mode ;  all  other  modes  are 
excluded."  Lewis'  Sutherland,  Stat.  Const 
I  492. 

The  section  does  not  say,  "an  appropriator 
under  this  act,"  but  says  "an  appropriator"; 
clearly,  I  think,  referring  to  any  appropria- 
tor, however  or  whenever  his  right  might 
have  been  acquired.  "Appropriators  are  dl- 
veters  of  the  waters  of  a  stream"  (Lux  v. 
Haggln,  69  Cal.  255,  4  Pac.  919,  10  Pac  674), 
and  the  article  "an"  is  equivalent  to  "any** 
(Kaufman  v.  Superior  Court  115  CaL  152, 
46  Pac.  904),  so  that  the  section  may  fttlrly 
be  held  to  mean  "any  appropriator."  This 
being  true,  it  must  be  held  to  apply  to 
any  appropriator,  whether  his  rights  were 
perfected  precedent  or  subsequent  to  the  act 
of  1907,  unless  the  meaning  is  changed  by 
the  sections  25  or  44  of  the  act 

Section  25  makes  provision  for  the  correc- 
tion of  an  original  application  for  the  appro- 
priation of  water  and  the  amendment  of  the 
j>lans  of  construction,  and  concludes  with  the 
following  proviso:  "Provided,  further,  that 
a  change  In  the  proposed  point  of  diversion  of 
water  from  a  stream  shall  be  subject  to  the 
approval  of  the  territorial  engineer,  under 
the  provisions  of  section  45  hereof,  and  shall 
not  be  allowed  to  the  detriment  of  the  rights 
of  others  having  ralid  claims  to  the  use  of 


water  from  said  stream."  Now,  tbe  mere 
fact  that  this  proviso  is  in  connection  with 
an  original  application  under  the  act  of  1907 
can  have  no  bearing  upon  the  construction 
of  section  45,  because  the  later  section  only 
refers  to  section  25  for  the  conditions  under 
which  the  change  may  be  made,  viz.:  Sudi 
right  shall  be  subject  to  the  approval  of  the 
territorial  engineer,  and  shall  not  be  allowed 
to  the  detriment  of  the  rights  of  others  hav> 
ing  valid  claims  to  the  use  of  water  from 
said  stream. 

Section  44  is  as  follows :  "All  water  used 
in  this  territory  for  irrigation  purposes, 
except  as  otherwise  provided  in  this  act, 
shall  be  considered  appurtenant  to  the  land 
upon  which  it  Is  used,  and  the  right  to  use 
the  same  upon  said  land  shall  never  be  sev- 
ered from  the  land  without  the  consent  of 
the  owner  of  the  land;  but  by  and  with  the 
consent  of  the  owner  of  the  land,  all  or  any 
part  of  said  right  may  be  severed  from  said 
land,  and  simultaneously  transferred,  and 
become  appurtenant  to  other  land,  or  may 
be  transferred  for  other  purposes,  without 
losing  priority  of  right  theretofore  estab- 
lished, if  such  changes  can  be  made  without 
detriment  to  existing  rights,  on  the  approval 
of  an  application  of  the  owner  to  the  territo- 
rial engineer.  Before  the  approval  of  such 
application,  the  applicant  must  give  notice 
thereof  by  publication.  In  the  form  required 
by  the  territorial  engineer,  once  a  week  for 
four  consecutive  weeks  In  a  newspaper  of 
general  circulation  In  the  stream  system  in 
which  the  tract  or  tracts  of  land  may  be 
situated."  It  will  be  seen  that  this  section. 
In  so  far  as  applicable,  simply  prescribed  the 
procedure  to  be  followed. 

If  the  language  of  the  sections  quoted  was 
so  indefinite  and  uncertain  as  to  require 
judicial  construction,  which  it  does  not  re- 
course to  the  title  of  the  act  would  remove 
the  ambiguity  or  supply  tbe  omission.  It 
is  well  settled  that,  where  the  meaning  of  the 
body  of  the  act  is  doubtful,  reference  may  be 
had  to  the  title  to  remove  the  ambiguity  or 
to  supply  an  omission.  36  Cyc.  1133,  and 
authorities  cited.  The  title  of  the  act  in 
question  reads  as  follows:  "An  act  to  con- 
serve and  regulate  the  use  and  distribution 
of  the  waters  of  New  Mexico,  to  create  the 
office  of  territorial  engineer,  to  create  a 
board  of  water  commissioners,  and  for  other 
purposes."  If  the  claimed  construction  be 
sound,  it  will  be  seen  that  the  title  of  the  act 
does  not  correctly  express  the  real  intention 
of  the  lawmaking  body ;  for  by  such  title  the 
Legislature  declared  that  it  was  enacting  a 
law  "to  conserve  and  regulate  the  use  and 
distribution  of  the  waters  of  New  Mexico," 
whereas,  in  fact,  it  was  only  intending  to 
conserve  and  regulate  the  unappropriated 
waters  of  the  territory.  It  is  too  elementary 
to  require  the  citation  of  authorities  that 
water  flowing  in  a  natural  stream  is  the 
property  of  the  public  or  the  state,  and  does 
not  become  the  property  of  the  appropriator 


92 


1S7  PACITIG  BEPOBTBB 


CN.M, 


until  he  tau  diverted  It  Into  Us  ditdi  or 
canaL  While  the  approprlator,  under  the 
law  prevailing  in  this  state,  has  the  right 
to  divert  and  nse  snch  water,  nevertheless 
so  long  as  it  Is  in  the  natural  channel,  he 
has  no  claim  to  any  spedflc  water.  Certainly 
the  Legislature  recognised  that  all  the  waters 
of  the  state,  flowing  In  the  natural  channels, 
were  the  property  of  the  state,  and  declared 
that  it  would  regulate  and  conserve  such 
waters — not  a  portion  of  snch  waters,  but 
alL 

Counsel  for  appellees  dtea  certain  sections 
of  the  act,  which  he  Claims  shows  that  the 
Legtslature  was  .speaking  prospectivdy. 
True  it  Is,  many  sections  may  be  found 
which  do  speak  prospectively;  for  it  would 
have  been  Impossible  for  the  Legislature  to 
provide  a  complete  code,  applicable  to  both 
old  and  new  rights,  without  making  some 
provisions  for  the  acquiring,  in  the  first  in- 
stance, of  a  new  right  to  appropriate  and 
nse  water,  or  the  determination  of  the  rights 
of  old  approprlators.  Section  12  of  the  act 
may  be  dted  as  an  example.  It  provides 
that  the  territorial  engineer  shall  have  the 
supervision  of  the  apportionment  of  water 
in  this  territory  according  to  licenses  issued 
by  him  and  his  predecessors  and  the  ad- 
judication of  the  courts.  No  one  will  con- 
tend, I  apprehend,  that  this  section  under- 
takes to  prescribe  and  limit  the  powers 
of  the  engineer  under  the  act  It  simply  de- 
fines his  power  in  that  particular  regard. 
It  necessarily  speaks  prospectively,  for  the 
Legislature  well  knew  that  under  the  former 
laws  in  force  in  the  territory  many  water 
users  had  old  rights  to  the  use  of  water, 
with  no  evidence  thereof  in  any  public  office. 
Certainly  the  engineer  could  not  supervise 
the  apportionment  of  water  to  such  rights, 
without  an  adjudication  by  some  tribunal, 
and  necessarily  a  Judicial  tribunal,  of  the 
rights  of  the  old  approprlators.  The  act 
therefore  provided  for  the  determination  of 
such  question  by  the  courts,  and  thereafter 
gave  the  engineer  supervision  of  the  ap- 
portionment of  water  to  all  water  users  of 
a  stream  system.  But  said  section  12  did 
not  attempt  to  curtail  any  of  the  other  pow- 
ers or  duties  conferred  upon  such  official  by 
other  sections  of  the  act  The  same  reason- 
ing applies  to  sections  13  and  14. 

While  these  sections  and  many  others 
might  be  dted  which  do  speak  prospectlvdy, 
still  a  number  of  other  sections  might  be 
quoted  which  show  clearly  that  it  was  the 
intention  of  the  Legislature  to  provide  reg- 
ulations and  make  provisions  for  the  enjoy- 
ment and  protection  of  old  rights  as  well  as 
new.  I  will  refer  to  a  few:  Section  4,  after 
providing  for  the  appointment  of  a  territo- 
rial engineer,  says :  "He  shall  have  general 
supervision  of  the  waters  of  the  territory, 
and  of  the  measurement,  appropriation,  and 
distribution  thereof,  and  tuch  other  duUes 
at  art  reqiUred  Ity  thit  act,"    Section  82 


In  part  Is  as  follows:  '^f  the  territorial  en- 
gineer shall,  in  the  course  of  his  duties,  find 
that  any  works  used  for  the  storage,  diver- 
sion or  carriage  of  water  are  unsafe  and  a 
menace  to  life  or.  property,  he  shall  at  once 
notify  the  owner  or  agent,  specifying  the 
changes  necessary  and  allowing  a  reasonable 
time  for  putting  the  works  in  safe  condition.'* 
Section  S3  makes  it  a  misdemeanor  to  use 
works  for  the  storage^  diversion,  or  carriage 
of  water  contrary  to  the  instructions  of  the 
engineer,  after  inspection  by  Mm  and  notice 
that  the  same  are  unsafe ;  and  such  works 
may  not  be  used  until  the  engineer  gives 
notice  that  the  same  are  safe. 

Now,  can  it  be  claimed  that  these  sections 
only  apply  to  works  constructed  under  the 
act?  Section  82  says  "any  works,"  and  the 
evident  purpose  is  to  protect  life  and  prop- 
erty. Is  there  any  more  reason  for  protect- 
ing life  and  property  from  unsafe  dams  and 
canals  constructed  under  the  act  of  1907 
than  those  constructed  under  any  previous 
act  If  the  act  was  Intended  only  to  apply  to 
future  approprlators,  then  an  old  approprla- 
tor might  continue  to  use  a  dam  that  was 
a  menace  to  life  and  property  without  au- 
thority to  any  official  to  compel  the  owner  to 
make  duch  works  safe  Clearly  such  was  not 
the  intention,  but  the  engineer  was  given  Ju- 
risdiction over  old  as  well  as  new  works  in 
this  regard. 

Section  37  is  as  follows :  "In  any  suit  con- 
cerning water  rights,  or  in  any  suit  or  ap- 
peal provided  for  in  this  ad,  the  court  may 
in  its  discretion  submit  any  question  of  fad 
arising  therein  to  a  jury,  or  may  appoint 
a  referee  or  referees  to  take  testimony  and 
report  upon  the  rights  of  the  parties."  If  the 
ad  speaks  only  of  new  rights,  then  the  court 
would  have  no  power,  under  the  act,  to  sub- 
mit a  question  of  fad  to  a  jury,  if  old  rights 
were  involved  in  the  litigation. 

Section  42  provides  that,  where  a  party 
entitled  to  use  water  falls  for  the  period  of 
four  years  to  apply  the  same  to  beneficial 
use,  such  unused  water  shall  revert  to  the 
public.  If  the  act  only  applies  to  new  rights, 
then  an  old  approprlator  might  fall  to  bene- 
ficially use  water  for  any  number  of  years, 
and  still  would  not  forfdt  his  right  thereto. 

Section  44  makes  all  water  appurtenant  to 
the  land  where  used  for  irrigation,  and  pro- 
vides for  the  transfer  of  a  water  right  sepa- 
rate and  apart  from  the  land,  by  following 
a  prescribed  procedure.  Following  out  the 
argument  contended  for,  an  old  approprlator 
could  not  sever  his  water  right  from  the  land 
and  transfer  it  And  likewise,  under  section 
46,  supra,  an  old  approprlator  would  have  no 
authority  to  use  the  water  for  any  other  pur- 
pose than  that  for  which  it  was  appropriated. 

The  next  section  provides  that  every  ditch 
owner  shall,  when  requested  by  the  territo- 
rial engineer,  cosntruct  and  maintain  a  sub- 
stantial headgate  at  the  point  where  the  wa- 
ter Is  diverted,  and  construct  a  measuring 
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device.  Now,  there  Is  as  mnch  leaaon  to  re- 
quire an  old  approprlator  to  maintain  a  Bnb- 
■t«iiH«i  headgate  as  a  new  approprlator. 
Such  reqnlrement  was  evidently  Intended  to 
protect  the  pnbllc  against  damage  by  reason 
of  a  ditch  taking  too  mnch  water  and  break- 
ing throngh  banks,  and  also  to  conserve  the 
waters. 

Section  47  makes  It  a  misdemeanor  for 
any  person  to  Interfere  with,  injure,  or  de- 
stroy any  dam,  headgate,  weir,  bench  mark, 
or  other  appliance  for  the  diversion,  car- 
riage, storage,  apportionment,  or  measore- 
moit  of  water.  If  this  section  only  applies 
to  new  rights,  then  an  old  approprlator  wonld 
have  no  protection  under  the  statute  In  this 
lespecL  Section  48  makes  the  nnanthorized 
nae  of  water,  to  which  another  person  is  en- 
titled, a  mlsdoneanor.  Does  It  mean  a  per- 
son only  entitled  to  the  use  of  water  nnder 
the  act? 

Section  60  reads  as  follows:  "Whenever 
any  approprlator  of  water  has  the  right  of 
way  for  the  storage,  diversion,  or  carriage  of 
■water,  it  shall  be  unlawful  to  place  or  main- 
tain any  obstruction  that  shall  interfere  with 
the  use  of  the  works,  or  prevent  convenioit 
access  thereto.  Any  violations  of  this  section 
shall  be  a  misdemeanor."  Section  67  pro- 
vides for  the  adoption  of  roles  and  regula- 
tions by  water  users,  and  clearly  applies  to 
old  as  well  as  new  works;  and  likewise  I 
think  sections  63,  71,  and  72  clearly  were  In- 
tended to  apply  to  all  water  users. 

It  la  contended,  however,  that  by  the  pe- 
culiar wording  of  section  69  it  is  evident  the 
act  in  question  was  only  intended  to  apply  to 
certain  water  rights  and  irrigation  works. 
The  section  Is  as  follows:  "Nothing  contain- 
ed in  this  act  shall  be  construed  to  Impair 
existing  vested  rights  or  the  rights  and  prior- 
ities of  any  person,  firm,  corporation  or  asso- 
ciation, who  may  have  commenced  the  con- 
struction of  reservoirs,  canals,  pipe  lines  or 
other  works,  or  who  have  filed  affidavits,  ap- 
plications or  notices  thereof  for  the  purpose 
of  approprlatlDg  for  beneficial  use,  any  wa- 
ters as  defined  in  section  1  of  this  act.  In  ac- 
cordance with  the  laws  of  the  territory  of 
New  Mexico,  prior  to  the  passage  of  tills  act: 
Provided,  however,  that  all  such  reservoirs, 
canals,  pipe  lines  or  other  works  and  the 
rights  of  the  owners  thereof  shall  be  subject 
to  regulation,  adjudication  and  forfeiture  for 
abandonment,  as  provided  in  this  act"  As  I 
read  the  section,  it  does  not  Justify  such  a 
construction.  It  specifically  says  that  the  act 
In  qnestlon  shall  not  impair  existing  vested 
rlcrbts.  Without  this  declaration,  the  act 
could  not  have  done  so ;  but  this  was  Insert- 
ed, In  my  Judgment,  by  the  Legislature  be- 
cause of  the  fact  that  It  had  provided  for  the 
regulation  of  such  rights,  and  disclaimed  any 
intention,  in  so  doing,  of  Impairing  any  ex- 
isting vested  rights. 

Bnt  it  is  aligned  that  the  proviso  shows 
that  it  was  not  the  Intention  to  regulate  such 


old  rights.  An  examination  of  the  proviso 
will  show  that  this  argnmoit  is  faulty,  be- 
cause, if  it  be  admitted  to  be  sonnd,  then  we 
have  only  regulation  for  such  reservoirs,  ca- 
nals, pipe  lines,  or  other  works  of  those  owners 
"who  may  have  commenced  the  constmction 
of  reservoirs,  canals,  pipe  lines  or  other  works, 
or  who  have  filed  affidavits,  applications  or 
notices  thereof  for  the  purpose  of  appropri- 
ating for  btttefidal  use,  any  waters  as  defin- 
ed in  section  1  of  this  act,  in  accordance  with 
the  laws  of  the  territory  bf  New  Mexico,  pri- 
or to  the  passage  of  this  act,"  and  have  no 
regulations  whatever  for  righte  perfected  at 
that  time,  or  those  acquired  under  the  act  of 
1907.  Such,  of  course,  was  never  the  Inten- 
tion of  the  lawmakers;  for  there  Is  no  rea- 
son whatever  for  the  regulation  of  such 
rights  to  the  exclusion  of  all  others.  The 
Legislature,  in  my  Judgment,  by  the  terms  of 
the  act  in  question  had  provided  clearly  for 
the  regulation  of  all  righte;  but  in  section 
69,  It  had  said  that  the  act  should  not  im- 
pair existing  vested  rights,  or  the  righto  of 
any  person  who  had  commenced  the  construc- 
tion of  their  works,  etc.,  and  not  desiring  to 
remove  such  unperfected  righto  from  the  reg- 
ulations provided  for  all  other  righto,  as  a 
matter  of  precaution  Inserted  the  ihtovIso,  so 
as  to  remove  all  doubto,  and  to  bring  such 
righte  again  within  the  operation  of  the 
stetute,  if  perchance  they  had  been  taken 
out  by  the  wording  of  the  first  part  of  the 
section. 

It  is  also  snggested  that  the  works  refer- 
red to  in  the  section  69  are  those  which,  un- 
der the  act  of  1905,  application  must  be  made 
to  the  territorial  engineer  for  a  permit  to 
construct,  and  that  it  does  not  refer  to  small 
community  acequias.  I  wonld  ask  what  evi- 
dence there  is  in  the  record  in  this  case  to 
show  that  the  ditch  in  qnestlon,  and  the 
works  connected  with  it,  cost  less  than  $2,000. 
As  I  read  it,  I  have  not  been  able  to  find  a 
word  or  syllable  tending  to  make  any  such 
showing.  Nor  is  there  any  proof  showing  the 
character  of  the  proposed  dit<A,  or  the  fact 
that  it  will  involve  no  danger  to  life  or  prop- 
erty. Such  claimed  constmction  must  be  er-- 
roneous,  for  section  59  refers  to  applications. 
Initiated  by  affidavit,  thus  clearly  bringing 
righto  initiated  nnder  both  chapters  of  the 
Session  Laws  of  1905  within  the  purview  of 
the  section. 

It  is  further  suggested  that  the  question  in- 
volved in  this  case  is  no  longer  of  practical 
importance,  except  to  the  Immediate  parties, 
in  so  far  as  it  relates  to  community  acequias 
estebllshed  and  in  operation  prior  to  March 
19, 1907,  because  by  chapter  2d  of  the  Session 
Laws  of  1912  it  Is  provided  that  no  applica- 
tion to  or  permit  from  the  stete  engineer  is 
necessary  to  change  the  point  of  diversion  of 
such  an  aoequia.  The  act  of  1912  reads  as 
follows: 

"Section  1.  That  it  shall  not  be  necessary 
for  the  officers  of  public  community  acequias 
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established  and  in  operation  prior  to  March, 
19,  1907,  to  make  any  application  to,  or  ob- 
tain any  permit  from,  the  territorial  engineer 
or  the  board  of  water  commissioners  in  order 
to  change  the  place  of  diversion:  Provided 
that  by  such  change  no  increase  in  the 
amount  of  water  appropriated  shall  be  made 
beyond  the  amount  to  which  the  acequla  was 
formerly  entitled. 

"Sec.  2.  That  It  is  necessary  for  the  pres- 
ervation of  the  public  peace  and  safety  of  the 
inhabitants  of  tiie  state  of  New  Mexico  that 
the  provisions  of  this  act  shall  become  eltec- 
tive  at  the  earliest  possible  time,  and  there- 
fore an  emergency  is  hereby  declared  to  ex- 
ist, and  this  act  shall  take  effect  and  be  in 
full  force  and  effect  from  and  after  Its  i>as- 
sage." 

To  the  casual  observer  it  would  appear 
that  the  act  of  1912  was  passed  because  of 
the  issues  involved  in  this  very  case,  for 
such  act  Is  applicable  only  to  community 
ditches,  and  that  the  authors  of  the  act  real- 
ized that  under  the  act  of  1907  all  appropri- 
ators  of  water  were  placed  upon  an  equal 
footing  in  the  matter  of  regulations  therein 
provided  for.  If  the  act  has  any  effect  or  in- 
fluence on  the  present  case.  It  must  be  only 
to  clearly  demonstrate  that  the  construction 
for  which  I  contend  is  sound,  and  was  so 
recognized  by  the  legislative  branch  of  the 
government,  else  why  the  necessity  for  the 
act  Under  well-established  rules  of  con- 
struction, the  act  of  1912  amounts  to  a  legis- 
lative construction  of  the  former  act,  and 
such  legislative  declaration  of  the  meaning  of 
the  former  act  should  govern  the  construction 
thereof.  "If  it  can  be  gathered  from  a  sub- 
sequent statute  In  pari  materia  what  mean- 
ing the  Legislature  attached  to  the  words  of 
a  former  statute,  they  will  amount  to  a  legis- 
lative declaration  of  its  meaning,  and  will 
govern  the  construction  of  the  first  statute. 
Morris  v.  Mellln,  0  Barn.  &  Cress.  454,  7 
Bam.  &  Cress.  99;  Unlte^d  States  v.  Free- 
man, 3  How.  556  [11  li.  Ed.  724]."  And  36 
Cyc.  p.  1142,  lays  down  the  rule  thus:  "A 
construction  of  a  statute  by  the  Legislature, 
as  indicated  by  the  language  of  subsequent 
enactments,  is  entitled  to  great  weight." 

In  this  case,  in  addition  to  the  plain  lan- 
guage of  the  act  of  1907,  we  have  as  a  fur- 
ther guide  the  construction  of  the  act  by  a 
subsequent  Legislature,  in  full  accord  with 
the  views  herein  announced,  and  it  seems  to 
me  there  is  no  escape  from  the  conclusion 
that  sections  44,  45,  and  25  of  the  act  of  1907 
apply  to  old  as  well  as  new  rights,  and  in- 
clude community  acequlas,  as  well  as  all  oth- 
ers, and  that  these  causes  should  be  re- 
versed. 

For  the  reasons  stated,  I  am  compelled  to 
dissent 

On  Motion  for  Rehearing. 

PARKER,  J.  The  motion  for  rehearing  Is 
founded  upon  the  proposition  that  the  con- 


struction placed  upon  the  Irrigation  act  by 
this  court  makes  it  class  legislation,  and  ren- 
ders it  obnoxious  to  section  18  of  article  2  of 
the  Constitution,  which  has  the  usual  guar- 
anty of  "equal  protection  of  the  laws."  It 
would  seem  to  require  neither  argument  nor 
citation  of  authority  for  the  proposition  that, 
given  a  reasonable  classification  of  subjects, 
"equal  protection  of  the  laws"  is  had.  If  all 
within  any  given  class  are  treated  alike. 
That  all  such  classification  must  be  based  up- 
on some  reasonable  distinction  is  to  be  con- 
ceded. Counsel  for  appellant  argues.  In  sup- 
port of  this  motion  for  rehearing,  that  the 
classification  which  results  from  the  con- 
struction of  the  irrigation  act  by  the  court  is 
arbitrary  and  capricious,  and  has  no  reason- 
able basis  upon  which  to  rest.  We  cannot 
agree  to  the  contention. 

In  the  first  place,  regulation  of  any  given 
business,  occupation,  or  right  should  be  pro- 
vided for  only  when  there  is  some  reason  or 
necessity  for  the  same.  Any  given  right  of 
the  citizen  ought  to  be  enjoyable  without  any 
supervision  or  restraint,  unless  the  nature  of 
the  right,  or  of  its  exercise,  is  of  such  a 
character  as  to  require  the  same  in  Justice  to 
the  rest  of  the  public.  Applied  to  the  old 
public  community  acequlas,  as  is  the  case 
here,  there  seems  to  us  to  be  no  reason  or  ne- 
cessity for  any  such  regulation  or  restraint 
as  la  contended  for  by  plaintiff  in  error. 
While  perhaps  without  the  field  of  Judicial 
notice.  It  is  nevertheless  a  matter  of  common 
knowledge  that  these  acequlas  were  con- 
structed by  the  Joint  efforts  of  the  settiers, 
whose  lands  were  to  be  irrigated,  without  the 
aid  of  engineers,  or  without  beadgates  of 
anything  like  a  permanent  character.  There 
is  no  storage  system  in  connection  with  them. 
They  simply  are  ditches  running  out  Into  a 
stream  from  which  the  water  is  taken.  The 
bank  of  the  sti'eam,  except  at  specially  favor- 
ed locations,  is  constantly  subject  to  erosion 
in  times  of  high  water,  and  the  headgates, 
such  as  they  are,  must  each  year  be  renewed 
or  replaced  at  points  either  above  or  below 
the  original  point  of  diversion  as  the  exigen- 
cies of  the  situation  arise.  The  same  situa- 
tion often  arises  several  times  during  the  Ir- 
rigation season.  It  therefore  becomes  a  ne- 
cessity to  warn  out  the  people  and  to  recon- 
struct the  headgates  at  once,  or  the  crops  for 
that  season  will  perish.  The  situation  of  such 
pubUc  community  acequlas  appears,  there- 
fore, to  be  unsuited  to  the  regulation  con- 
tended for,  which  involves  advertisement  and 
delay  for  at  least  four  weeks.  The  Legisla- 
ture is  to  be  presumed,  when  it  passed  the 
act  of  1907,  to  have  examined  the  whole  iBeld, 
and  to  have  determined  that  there  was,  by 
reason  of  the  character  of  the  appropriations 
and  diversions  of  water  for  Irrigation  there- 
tofore made,  no  reason  for  regulations  or  su- 
pervision of  the  means  of  diverting  and  car- 
rying of  such  water.  A  singular  fiict  in  this 
connection  appears.    An  examination  of  the 
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records  of  the  state  engineer's  office  dlsdoaes 
the  fact  that  not  a  slugle  permit  has  been 
granted  by  him  to  a  public  community  ace- 
qula  to  appropriate  water  since  the  passage 
of  the  act  of  1907,  from  which  we  Infer  that 
the  Legislature  correctly  determined,  when  it 
passed  the  act,  that  the  whole  field  suitable 
to  the  aaseiHon  of  such  rights  as  those  In 
this  case  had  been  covered,  and  tliat  in  the 
future  waters  for  Irrigation  were  to  be  stored 
in  large  volumes,  conducted  over  large  ureas, 
under  one  system,  find,  therefore,  that  super- 
vision and  control  of  such  operations  was  de- 
sirable and  necessary  in  betialf  of  the  public 
welfare,  health,  and  safety.  There  was  rea- 
son, therefore,  for  the  classification  made. 

The  act  in  terms  applies  only  to  such  rights 
as  have  been  initiated,  but  not  iierfected,  and 
to  the  rights  which  might  be  initiated  and 
perfected  thereunder.  It  does  not  apply  in 
terms  to  perfected  rights.  Assuming  that, 
under  section  24  of  the  act,  public  communi- 
ty acequias,  as  weU  as  all  other  appropria- 
tora,  must  now  apply  to  the  state  engineer 
for  a  permit  to  make  an  appropriation  of  wa- 
ter, and  must  submit  to  the  regulation  impos- 
ed by  the  act,  if,  at  some  future  time,  a  pub- 
lic community  acequia  shall  have  applied  to 
the  state  en^eer  for  a  permit  to  appropri- 
ate water,  and  shall  have  obtained  the  same, 
and  shall  thereupon  object  to  the  regulation 
featore  of  the  act,  the  question  then  may 
arise  aa  to  whether  the  classification,  by  the 
act,  of  prior  approprlators  into  one  class  and 
snbeequent  approprlators  Into  the  other  class 
is  capricious  and  diacrimlnatory.  Until  such 
a  contingency,  the  question  is  not  before  us 
for  determination.  The  denial  of  equal  rights 
or  the  Imposition  of  unequal  burdens  can  be 
pleaded  only  by  those  who  show  that  they 
belonged  to  the  class  discriminated  against 
8  Cya  791;  Cooley's  Const  Llm.  {7th  Ed.) 
232;  Kansas  aty  t.  Union  Pac.  K.  Co.,  59 
Kan.  427,  53  Pac.  468,  62  L.  R.  A.  321;  State 
T.  Cnrrens,  111  Wis.  431,  87  N,  W.  561,  56  L. 
B.  A  252;  Brown  t.  Ohio  VaUey  R.  Co.  (O. 
C)  79  Fed.  176.  To  this  class.  If  the  act  is 
indeed  discriminatory,  the  plaintlfCs  In  error 
In  this  case  do  not  belong. 

Whether  a  new  approprlator,  who  initiates 
a  right  under  the  act  could  ever  question  its 
constitutionality  as  construed,  is  not  before 
m  for  decision,  and  we  do  not  decide  the 
same;  but  it  would  seem  to  be  doubtful  if  a 
person  who  accepts  the  benefit  of  a  state 
could,  under  any  circumstances,  be  heard  to 
complain  of  Its  unconstitutionality.  See  Cool- 
ey's Const  Llm.  (7th  Ed.)  554;  Ferguson  v. 
Landram,  5  Bush  (Ky.)  230,  96  Am.  Dec.  350; 
Moore  v.  Napier,  64  S.  C.  564,  42  S.  B.  997; 
Motz  V.  Detroit,  18  Mich.  495;  Dewhurst  v. 
Alleghany,  95  Pa.  437;  Andrus  v.  Board  of 
Police,  41  La.  Ann.  697,  6  South.  603,  5  L.  R 
A  681,  17  Am.  St  Rep.  411;  Dodd  v.  Thom- 
as, 68  Mo.  364;  Ralston  v.  Oursler,  12  Ohio  St 
105;  State  v.  Mitchell,  31  Ohio  St  592,  610. 
It  is  to  be  said,  in  this  connection,  that  coim- 


sel  do  not  present  the  alleged  onconstltution- 
aU^  of  the  act,  as  construed  by  us,  as  direct- 
ly available  to  plaintUfs  in  error,  but  it  1» 
presented  more  by  way  of  argument  against 
the  construction  adopted  by  us. 

We  fully  appreciate  the  force  of  the  argu- 
ment, and  faUy  realize  the  duty  of  the  court 
to  so  construe  an  act  as  to  make  it  constitu- 
tional, rather  than  otherwise.  But  even  as- 
suming, but  not  admitting,  that  our  construc- 
tion does  render  the  act  open  to  objection  of 
this  kind,  the  terms  of  the  act  as  we  read 
them,  preclude  us  from  departing  from  the 
construction  heretofore  adopted. 

Strength  is  added  to  the  argument  in  sup- 
port of  our  construction  of  the  act  by  refer- 
ence to  some  other  section  not  alluded  to  in 
the  opinion.  Section  57  provides  that  all 
rules  and  customs  of  water  users  from  a 
"common  ctfoal,  lateral  or  irrigation  system" 
shall  remain  undisturbed  by  the  act,  "but 
nothing  in  this  section  shall  be  taken  to  im- 
pair the  authority  of  the  territorial  engineer 
and  water  master  to  regulate  the  distriba- 
tlon  of  water  from  various  stream  systems  of 
the  territory  to  the  ditches  and  irrigation 
systems  entitled  to  water  therefrom  under 
the  provisions  of  this  act"  Section  68  pro- 
vides that  no  water  master  shall  be  appoint- 
ed under  this  act  until  the  prior  rights  to  the. 
use  of  water  have  been  determined  in  one  or 
more  stream  systems  in  this  territory,  under 
the  provisions  of  the  act  Section  12  of  the 
act  gives  supervisory  control  over  the  appor- 
tionment of  water  "according  to  the  licenses 
issued  by  him  or  his  predecessor  and  the  ad- 
jvdicaiiona  of  the  courts." 

These  three  sections  would  seem  to  provide 
that  when  adjudication  has  been  had,  under 
the  provisions  of  the  act,  of  priorities  of  wa- 
ter rights,  and  when  a  water  master  has  been 
duly  appointed  for  any  given  water  district, 
then,  and  not  before,  does  the  state  engineer 
acquire  Jurisdiction  to  regulate  the  distribu- 
tion of  water  to  the  various  ditches  and  irri- 
gation systems,  both  old  and  new,  in  said  wa- 
ter district  After  adjudication,-  old  rights 
would  seem  to  be  subjected  to  the  regulation 
and  control  by  the  state  engineer,  and  the 
power  to  regulate  the  distribution  of  water 
to  any  given  irrigation  system  would  seem  to 
Include  the  power  to  regulate  the  point  and 
means  of  diversion.  After  adjudication,  old 
rights  would  seem,  by  the  terms  of  the  act, 
to  come  into  the  same  general  class  with  new 
rights  initiated  and  perfected  under  the  terms 
of  the  act,  at  least  so  far  as  the  regulation 
feature  is  concerned. 

The  wisdom  of  postponing  the  Jurisdiction 
of  the  state  engineer  until  after  adjudication 
of  the  priorities  is  at  once  apparent  With- 
out adjudication  there  is  no  evidence  before 
the  state  engineer,  except  such  as  he  may 
gather  ex  parte  in  his  investigations  of  the 
various  stream  systems,  upon  which  to  base 
his  action  as  to  the  rights  and  priorities  of 
water  right  owners  who  acquired  their  rights 
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prior  to  the  passage  of  tbe  act  As  to  all 
rights  initiated  nnder  the  prorlaions  of  the 
act,  he  has  in  his  olBce  OTldence,  complete 
and  satisfaictory,  as  to  the  relative  rights  of 
all  of  the  water  right  owners  in  that  class. 
And,  after  all,  the  only  reason  for  snperyi- 
slon  of  the  point  of  diversion,  except  when 
large  storage,  or  diversion,  or  both,  might  en- 
danger Ufe  or  property,  is  to  prevent  the  en- 
croachment of  one  right  upon  another.  If 
these  rights  have  not  been  determined,  there 
is  no  basis  for  the  exercise  of  the  supervisory 
power. 

The  only  other  section  of  the  act  whldi 
might  be  construed  to  militate  against  the 
conclusion  reached  by  the  court  Is  section  46, 
which  provides  that  every  ditch  owner  Is  re- 
quired, when  requested  so  to  do  by  the  state 
engineer,  to  construct  and  maintain  a  sub- 
stantial headgate  at  a  point  whe^  the  water 
Is  diverted,  and  a  measuring  device,  of  a  de- 
sign approved  by  the  state  engineer,  at  some 
practicable  point  for  measuring  and  appor- 
tioning the  water,  as  determined  by  the  state 
engineer.  At  first  glance,  this  section  might 
seem  to  authorize  the  state  engineer  to  re- 
quire headgates  and  measuring  devices  for 
the  distribution  of  waters  in  all  cases.  But, 
as  we  have  heretofore  seen,  the  power  to  ap- 
portion and  distribute  waters  as  between  old 
and  new  water  right  owner  arises  only  after 
adjudication  of  their  respective  priorities, 
and  hence  has  no  application  to  old  water 
rights,  at  least  so  far  as  the  distribution  of 
water  is  concerned,  until  such  adjudication  is 
had.  It  may  be  that  under  this  section  the 
state  engineer  has  the  power  to  compel  the 
installation  of  headgates  and  measuring  de- 
vices in  all  ditches  In  the  state,  for  the  pur- 
pose of  determining  the  amount  of  water 
flowing  in  such  ditches,  and  thus  gather  val- 
uable data  for  future  use  in  his  office,  or  in 
the  courts.  But  for  the  purpose  of  appor- 
tionment of  water,  as  before  seen,  he  has  no 
Jurisdiction  over  any  old  ditch  system,  until 
the  rights  and  priorltleB  of  the  owners  of 
such  system  have  been  adjudicated  in  accord- 
ance with  the  terms  of  the  act 

For  the  reasons  stated,  the  motion  for  re- 
hearing will  be  denied. 


LBAHT,  District  Judge,  concurs. 
ERTS,  a  J.,  dissents. 


aoB- 


ROLATER  V.  STRAIN. 
(Supreme  Court  of  Oklahoma.    Nov.  11,  1918.) 

(SyUalnu  by  tk«  Court.) 

1.  ASSAUIA  AND  BATTXBT  (I  8*)— CiVII,  AS- 
SAULT—PbOOV  Requibeo— ScBQiCAL  Opeba- 
TIOIT. 

In  a  civil  action  by  a  patient  against  a 
surgeon  for  assault  and  battery,  it  is  not  neces- 
sary to  bIicw  that  tlie  surgeon  intended,  by  the 
act  complained  of,  to  injure  tbe  patient     It  is 


sufficient  if  it  appears  that  the  act  was  wrong- 
ful and  unlawfu. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  2;  Dec.  Dig.  {  8.*] 

2.  Physicians  ano  Sttboeons  Q  15*)— Right 

TO  OpKBATX— GONBKNT. 

Consent  of  the  patient  either  expressed  or 
implied,  is  necessary  to  authorise  a  physician 
to  perform  a  surgical  operation  upon  the  body 
of  the  patient  An  operation  without  each  con- 
sent is  wrongful  and  nnlawfnl,  and  renders  the 
surgeon  liable  in  damages.  Consent  may  be  im- 
plied from  circumstances. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  i  S2;    Dec.  Dig.  { 

S.  ASSAUIA  AND  Battbbt  A  d*>— Phxbioians 
AND  SuBOBONB   (H  16,   IS*)— Ofe&ahon— 

LIABIUTT     JTOB     DAUAOKS— <iUB8TI0N     rOB 

JCBT. 

The  plaintiff  in  error  advised  an  operation 
upon  the  great  toe  of  the  defendant  in  error's 
right  foot  She  consented  to  the  operation  up- 
on the  express  agreement  that  no  bones  should 
be  removed.  She  was  placed  under  an  ames- 
thetic,  and  the  operation  performed,  and  in  per- 
forming the  operation  a  sesamoid  bone  was  re- 
moved. Contending  that  she  did  not  consent  to 
the  removal  of  this  sesamoid  bone,  and  that  its 
removal  was  wrongful  and  unlawful,  and  that 
her  foot  was  permanently  injured  by  reason  of 
the  removal  of  this  bone,  she  brought  this  ac- 
tion for  assault  and  battery.    It  is  held: 

(a)  That  the  plaintiff  in  error  had  no  author- 
ity to  remove  a  sesamoid  bone  from  the  defend- 
ant in  error's  foot  without  her  consent  either 
expressed  or  implied. 

(b)  That  she  did  not  expressly  consent  and 
whether  or  not  her  consent  was  implied  from 
the  circumstances  was  a  question  for  the  jury 
to  determine  under  all  the  evidence. 

(c)  That  if  the  defendant  in  error  did  not 
consent  tbe  removal  of  this  sesamoid  bone  from 
her  foot  was  wrongful  and  unlawful,  and  con- 
stitntes  in  law  a  trespass  npon  her  person,  and 
a  technical  assault  and  battery. 

[B!d.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  3 :  Dec.  Dig.  16;*  Phy- 
sicians and  Surgeons,  Cent  Dig.  H  32,  34-41, 
43-46,  48 ;   Dec.  Dig.  U  16,  18.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Action  by  Mattle  Inez  Strain  against  J.  B. 
Rolater.  Judgment  for  plaintlfC,  and  de- 
fendant brings  error.    Affirmed. 

Flynn,  Chambers,  Lowe  te  Richardsm,  of 
Oklahoma  City,  for  plaintiff  in  error.  B.  G. 
McAdams  and  A.  F.  Moss,  both  of  Tulsa,  for 
defendant  in  error. 

GAIiBRAITH,  G.  This  Is  an  appeal  from 
a  Judgment  of  the  district  court  of  Oklahoma 
county,  rendered  upon  the  verdict  of  a  Jury 
in  favor  of  the  defendant  in  error  and  against 
the  plaintiff  in  error,  for  $1,000,  in  an  action 
for  trespass  to  the  person.  • 

The  plaintiff  in  error  is  a  physician  and 
surgeon  in  Oklahoma  City,  and,  at  the  time 
of  the  wrong  charged,  owned  and  was  con- 
ducting a  sanitarium  at  Fourth  and  Stiles 
streets.  The  defendant  in  error,  a  young 
lady,  was  in  the  employ  of  the  Pioneer  Tele- 
phone &  Telegraph  Company,  and  on  Feb- 
ruary 7,  1908,  when  passing  from  the  build- 
ing of  the  company  where  she  was  employed. 
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stqiped  upon  a  nail  whldi  penetrated  the 
great  toe  of  ber  right  foot    Inflammation  aet 
in,  and  the  wound  not  baring  healed,  Bome 
eo  days  after  the  Injnry,  the  Pioneer  Tele- 
Idione  A   Ttiegraph   Company    caused   the 
piainHfr  In  error  to  make  an  examination  of 
the  Injured  foot    He  advised  that  an  opera- 
tion was  necessary  to  etFect  a  cure,  and  that 
the  operation  should  be  made  by  making  an 
Indslon  In  the  foot  or  toe  so  as  to  drain  the 
Joint  and  remove  any  fbrelgn  matter  that 
might  be  found  therein.    It  was  agreed  that 
the  (^lezatlon  ndght  be  made,  and  the  defend- 
ant in  error  was  removed  to  the  hospital  of 
the  plaintiff  In  error,  an  aneesthetlc  adminis- 
tered, and  the  operation  performed.    In  per- 
forming the  operation  a  sesamoid  bone  was 
removed.    Tti9  cause  of  action  Is  baaed  on 
the  removal  of  this  sesamoid  bona    It  Is  not 
claimed  that  the  operation  was  unsklllfuUy 
performed,  but  that  the  plalntifF  in  error  bad 
agreed  before  the  operation  that  be  would 
not  T^nove  any  bones  from  the  foot  and  that 
the  removal  of  this  sesamoid  bone  was  wlth- 
ont  the  authority  or  consent  of  the  patient 
and  constituted  a  trespass  to  her  petaon, 
and  a  technical  assault  and  battery. 
I    The  petition,  so  far  as  material,  averred 
that  the  defendant  in  error  consented  to  the 
operation  upon  the  express  condition  that  no 
bone  should  be  removed  from  her  foot  and 
that  the  removal  of  this  sesamoid  bone  was 
without  her  consent  or  the  consent  of  any  one 
aathorized  to  act  for  her,  and  was  wrongful, 
and  that  the  foot  had  been  permanently  In- 
jured, and  that  she  had  suffered  great  pain 
and  distress  of  both  body  and  mind  by  rea- 
son thereof.    The  defendant  In  error  Inter- 
posed a  general  denial,  and  during  the  course 
of  the  trial,  by  consent  of  the  court  amended 
his  answer  setting  out  "that  he  was  employ- 
ed as  her  physician  to  drain  the  first  Joint  of 
the  large  toe  on  the  right  foot;  that  at  the 
time  tbe  said  Joint  was  Infected,  and  it  was 
necessary  that  the  same  be  drained ;  that  In 
compliance  with  said  employment  he  made 
an  Inddon  Into  said  toe;  that  before  reacb- 
tng  the  Joint  so  as  to  drain  the  same,  he 
found  It  covered  with  a  sesamoid  bone  which 
rendered   it   Impossible  to   drain    the  Joint 
.without  the  removal  of  said  sesamoid  bone; 
that  the  said  sesamoid  bone  was  in  an  un- 
usual place  and  Its  presence  could  not  be 
ascertained  by  an  examination;    that  had 
said  sesamoid  bone  not  been  removed  and 
the  Joint  properly  drained,  serious  results 
.  would  have  followed;    that  the  removal  was 
)  necessary  to  effect  a  cure ;   that  said  sesa- 
moid bone  is  not  considered  one  of  the  bones  i 
of  the  human  anatomy,  and  was  not  within' 
the  omtcmplatlon  of  the  parties  at  the  time 
said  defoidant  consented  to  the  operation." 
To  tUa  amended  answer  a  general  denial  was 


[1-t]  It  is  not  denied  that  this  bone  was 
removed,  and  it  is  not  contended  that  the 
defendant  in  error  consented  to  its  removaL 
The  plaintiff  in  error  denies  that  he  under- 
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took  the  operation  with  the  understanding 
that  no  bones  were  to  be  ranoved.  but  the 
defendant  in  error  testifies  that  sndi  was 
the  agreement  and  in  this  she  is  supported 
by  the  testimony  of  her  mother  and  a  sister. 
This  evidence  was  snfllcient  to  take  this  ques- 
tion to  the  Jtuy.  It  la  argued  by  the  plaintiff 
in  error  that  even  if  the  contract  was  made 
as  contended,  that  the  sesamoid  bone  was  not 
within  the  contemplatiou  of  the  parties,  and 
that  its  removal,  under  the  circumstances  dis- 
closed by  tbe  evidence,  was  not  a  violation  of 
the  terms  of  the  agreement  and  that  the  Jury 
should  have  been  instructed  to  bring  in  a 
verdict  for  the  plaintiff  in  error. 

TbiB  case  presents  questions  that  are  new, 
if  not  novel,  not  only  in  this  Jurisdiction,  but 
there  are  few  cases  to  be  found  anywhere  on 
the  qnestlona  presented  hwe. 

In  discussing  the  case  of  Pratt  v.  Davla, 
from  the  Oonrt  of  Appeals  of  onnols,  118  HL 
App.  lee.  It  was  Mid  In  87  Chicago  Legal 
News,  p.  218:  "Under  a  free  government  at 
least  tbe  tree  dtixen's  first  and  greatest  right 
which  underlies  all  otfaan — the  right  to  the 
inviolability  of  his  person,  in  other  words, 
his  right  to  himself— is  the  sobject  of  md- 
rersal  acquiescence,  and  this  right  necessarily 
forbids  a  physician  or  surgeon,  howevor  skill- 
ful or  eminent  who  has  been  asked  to  cccam- 
Ine,  diagnose,  advise  and  prescribe  (wbidi 
are  at  least  necessary  first  steps  in  treatment 
and  care),  to  violate  withovt  permission  the 
bodily  Integrity  of  his  patient  by  a  major  or 
capital  operation,  placing  him  under  an  an- 
aesthetic for  that  purpose,  and  oiieratlng  on 
him  wlthont  his  consult  or  knowledge." 

In  Mohr  v.  WUllams,  96  Minn.  261,  IM  N. 
W.  12, 1  L.  B.  A.  (N.  S.)  439,  111  Am.  St  Bep. 
462,  5  Ajm.  Cas.  303,  involving  the  same 
principle  as  the  case  at  bar,  concerning  the 
right  to  make  this  kind  of  contract  the 
court  after  quoting  from  1  Klnkead,  Torts, 
1375:  "The  patient  must  be  the  final  arbiter 
as  to  whether  he  will  take  bis  chances  with 
the  operation,  or  take  his  chances  of  living 
without  it  Such  is  the  natural  right  of  the 
indlTldual,  which  the  law  recognizes  as  a 
legal  right  Consent  therefore,  of  an  in- 
dividual must  be  either  expressly  or  implied- 
ly given  before  a  surgeon  may  have  the 
right  to  operate"— said:  "There  is  logic  In 
the  principle  thns  stated,  for,  in  all  other 
trades,  professions,  or  occupations,  contracts 
are  entered  into  by  the  mutual  agreement  of 
the  Interested  parties,  and  are  required  to  be 
performed  in  accordance  with  their  letter 
and  spirit  No  reason  occurs  to  us  why  the 
same  rule  should  not  apply  between  the  phy- 
sician and  patient  If  the  physician  advises 
his  patient  to  submit  to  a  particular  opera- 
tion, and  tbe  patient  weighs  the  dangers  and 
rUka  incident  to  its  performance,  and  he  final- 
ly oonsoits,  he  thereby,  In  effeqt^enters  into 
a  contract  authorizing  his  lAyslclEin  to  operate 
to  the  extoit  of  the  consent  given,  but  no 
farther." 

An  attempt  Is  made  in  tbe  brief  to  dls- 
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tJngnJBh  Mobr  t.  Williams  from  tbe  case  at 
bar,  Inaamuch  as  in  that  case  the  i>atient 
consented  to  an  operation  on  the  left  ear,  and 
it  was  performed  on  the  right  ear,  while  in 
this,  the  consent  was  to  an  operation  npon  the 
right  foot,  where  it  was  performed.  How- 
ever, the  operation  was  not  performed  in  the 
manner  agreed  ai)on  and  in  the  manner  con- 
sented to  by  the  patient,  and,  as  a  matter  of 
fact,  the  actual  operation  performed  was 
without  her  consent  ^Hiere  can  be  no  real 
distinction  between  the  cases  in  principle. 
The  same  rule  of  law  is  applicable  to  each. 
It  follows  firom  this  authority  and  upon  rea- 
son and  principle  that  if  the  contract  was 
made  between  the  patient  and  surgeon,  that 
the  patient  had  the  right  to  insist  upon  a 
strict  performance  of  it,  that  the  removal  of 
the  sesamoid  bone  by  the  surgeon  was  with- 
out the  consent  of  the  i)atlent,  and  was  there- 
for unlawful'  and  wrongful,  and  constituted 
a  trespass  upon  her  person. 

It  is  argued  with  earnestness  that  the 
sesamoid  bone  is  not  one  of  the  bones  of  the 
human  anatomy,  inasmuch  as  the  recognized 
authorities  on  anatomy,  in  naming  and  num- 
bering the  bones  of  the  human  body,  do  not 
include  the  sesamoid  bone,  and  therefore  the 
sesamoid  bone  was  not  within  the  contempla- 
tion of  the  parties  at  the  time  of  making  the 
agreement,  and  that  its  removal  would  not 
be  a  violation  of  the  terms  of  the  agree- 
ment, in  any  event.  This  argument  overlooks 
the  pertinent  fftcts  that  it  does  not  appear 
from  the  record  that  the  defendant  in  er- 
ror was  conversairi:  with  anatomy  or  knew 
the  names  of  the  bones  in  her  foot,  and  that 
It  does  appear  that  she  knew  there  were 
bones  there,  and  that  she  wanted  to  retain 
all  of  them,  and  was  not  willing  that  any  of 
them,  whatever  its  name,  should  be  removed, 
and  that  she  consented  to  the  operation  upon 
the  express  condition  that  no  bones  should 
be  removed.  The  expert  witnesses  all  agreed 
that  the  sesamoid  bone  was  a  bone  and  was 
found  In  the  human  foot,  but  that  its  exact 
location  varied  In  different  persona  We 
cannot  say,  as  a  matter  of  law,  that  the 
sesamoid  bone  was  not  within  the  contempla- 
tion of  the  parties  at  the  time  consent  was 
given  to  the  operation.  This  question  was 
properly  submitted  to  the  Jury  for  determina- 
tion. 

Again,  it  is  cont^ided  by  the  plaintiff  in 
error,  even  if  the  contract  was  made,  that 
the  removal  of  the  bone,  under  the  circum- 
stances, was  not  a  violation  of  it,  since  the 
facts  show  this  to  be  an  emergency  case,  as 
this  bone  was  found  in  an  unusual  place, 
and  was  unexpected,  and  when  it  was  dis- 
covered, the  patient  being  under  the  influ- 
ence of  the  ansesthetic,  it  was  unsafe  to  stop 
the  operation  at  that  time  and  allow  her  to 
come  out  from  under  the  tnfluence  of  the 
ansesthetic  so  as  to  have  obtained  her  con- 
sent to  Its  removal,  and  that  he  was  Justifled 
under  the   drcumstanoea   in  removing   the 


bone.  In  answer  to  this  argument,  the  Su- 
preme Court  of  Minnesota,  in  Mohr  v.  Wil- 
liams, supra,  said:  "The  medical  profession 
has  made  signal  progress  in  solving  the  prob- 
lems of  health  and  disease,  and  they  may 
Justly  point  with  pride  to  the  advancements 
made  in  supplementing  nature  and  correcting 
deformities,  and  relieving  pain  and  suffering. 
The  physician  impliedly  contracts  that  he 
possesses,  and  will  exercise  In  the  treatment 
of  patients,  skill  and  learning,  and  that  he 
will  exercise  reasonable  care  and  exert  his 
best  Judgment  to  bring  about  favorable  re- 
sulta  The  methods  of  treatment  are  com- 
mitted almost  exclusively  to  his  Judgment, 
but  we  are  aware  of  no  rule  or  principle  of 
law  which  would  extend  to  him  free  license 
respecting  surgical  operations.  Reasonable 
latitude  must,  however,  be  allowed  the  pbyed- 
dan  in  a  particular  case;  and  we  would  not 
lay  down  any  rule  which  would  unreasonably 
Interfere  with  the  exercise  of  his  discretion, 
or  prevent  him  from  taking  such  measures 
as  his  Judgment  dictated  for  the  welfare  of 
the  patient  in  a  case  of  emergency.  If  a 
person  should  be  injured  to  the  extent  of 
rendering  him  unconscious,  and  his  injuries 
were  of  such  a  nature  as  to  require  prompt 
surgical  attention,  a  physician  called  to  at- 
tend him  would  be  Justifled  in  applying  such 
medical  or  surgical  treatment  as  might  rea- 
sonably be  necessary' for  the  preservation  of 
his  Ufe  or  limb,  and  consent  on  the  part  of  the 
injured  person  would  be  implied.  And  again, 
if,  in  the  course  of  an  operation  to  which 
the  patient  consented,  the  physician  should 
discover  conditions  not  anticipated  before  the 
operation  was  commenced,  and  which,  if  not 
removed,  would  endanger  the  life  or  health 
of  the  patient,  he  would,  though  no  express 
consent  was  obtained  or  given,  be  Justifled 
in  extending  the  operation  to  remove  and 
overcome  them." 

It  does  not  appear  from  the  record  that 
the  operation  in  this  case  was  of  such  a 
character  as  to  bring  it  within  the  rule  last 
above  named  by  the  Supreme  Court  of  Min- 
nesota. The  operation  Itself  was  not  desig- 
nated by  any  of  the  expert  witnesses  as  a 
major  operation.  It  was  represented  by  the 
plaintiff  in  error  ttiat  it  was  of  slight  conse- 
quence, and  that  it  would  not  be  necessary 
for  the  patient  to  remain  In  his  hospital  over 
24  or  48  hours  at  the  outside,  and  he  testified, 
as  to  the  time  taken  to  perform  the  opera- 
tion, that  "I  suppose  the  time  I  occupied  in 
doing  that  was  possibly  15  or  20  minutes, 
the  actual  work  that  completed  the  opera- 
tion." We  would  not  hold  under  this  evi- 
dence, as  a  matter  of  law,  that  there  was 
such  an  emergency  existing  as  autborlaed 
the  surgeon  to  proceed  in  this  operation,  aft- 
er the  discovery  of  this  bone  in  an  unusual 
and  unexpected  place,  .as  to  authorize  him 
to  remove  It  without  the  consent  of  the  pa- 
tient As  to  whether  or  not  such  an  emer- 
gency existed  was  a  question  of  fact  under 
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the  evidence  for  the  Jury.  If  the  Jury  found 
tliat  the  neoeeslty  which  antfaorlsed  the  Bur- 
geon to  proceed  to  remove  this  t>one  without 
the  consent  did  not  exist,  then  hla  doing  so 
was  wrongful  and  unlawful,  and  be  Is  lia- 
ble for  whatever  injury  resulted  to  the  !»• 
tient  from  such  unauthorized  act  See,  also, 
Piatt  ▼.  Davis.  ZSA  lU.  300,  309,  810,  70  N. 
K.  562,  7  li.  R.  A.  (N.  &)  600.  8  Ann.  Cas. 
197. 

Hie  ClTll  Court  of  Appeals  of  Texas,  in  an 
opinion  handed  down  May  28,  1913,  said, 
relative  to  the  rule  of  law  under  considera- 
tion: "The  law,  as  enunciated  by  the  few 
courts  which  have  passed  thereon,  Is  not  as 
dear  and  satisfactory  as  it  should  I>e  In  ca»- 
es  of  this  character,  but  it  seems  to  be  rea- 
sooably  established  that  a  physician  is  lia- 
ble for  operating  upon  a  i>atient  unless  he 
obtains  the  consent  of  the  patient.  If  compe- 
tent, and  if  not,  of  seme  one,  wlio,  under 
the  circumstances,  would  be  legally  author- 
ized to  g^e  the  requisite  consent  Of  course, 
consent  may  be  presumed  from  drcnmstamy 
68,  without  direct  proof,  but  there  must  be 
consent  in  every  case,  except  in  an  emergency 
when  to  delay  to  obtain  consent  wonld  en- 
danger the  llf6  or  health  of  the  patient" 
Blshworth  V.  Moss,  169  &  W.  122,  at  124. 

Again,  It  is  contended  that  the  judgment 
cannot  be  sustained  for  any  more  than  nom- 
inal damages,  since  there  Is  no  testimony 
that  any  actual  injury  resulted  to  the  de- 
fendant in  error  from  the  removal  of  this 
bone.  The  irialntifr  In  error  testified  tliat 
this  sesamoid  bone  was  wedged  in  the  Joint 
and  that  when  lie  made  the  incisioa  and  dis- 
covered the  Iwne  tliat  he  knew  It  would  be 
impossible  to  drain  the  Joint  without  its  re- 
moval, and  it  was  necessary  to  drain  the 
Joint  In  order  to  effect  a  cure,  and  "after  my 
incision  down  to  the  bone,  I  merely  took  a 
pair  of  scissors  and  cut  dosely  around  the 
bone  and  removed  it  in  that  way."  All  the 
other  expert  witnesses  testlfled  that  In  all 
their  experience  they  had  never  found  a  sesa- 
moid bone  in  the  position  tliat  the  plaintiff 
in  error  testified  It  was  in  this  patient 
However,  they  were  unanimous  in  their  opin- 
ion that  this  sesamoid  twne  did  not  serve  any 
useful  purpose  in  the  foot  and  its  removal 
would  not  canse  injury.  As  we  understand, 
the  valoe  of  exiwrt  testimony  and  the  weight 
of  it  depends  upon  the  experience  and  ability 
and  the  extent  of  the  witness'  opportunity 
for  observing  the  result  of  similar  cases  un- 
der like  conditions.  Where  the  evidence 
shows,  as  in  this  case,  that  the  expert  never 
observed  a  similar  condition.  It  seems  that 
bis  opinion  as  to  the  effect  of  removing  the 
bone,  in  the  case  at  bar,  might  have  had  lit- 
tle probative  force  with  the  Jury.  In  any 
event  the  Jury  were  not  comi>eIled  to  believe 
this  testimony.  Being  composed  of  men  of 
ordinary  intelligenoe,  they  may  have  con- 
sulted their  common  experience,  and  reached 
the  oondnslon  that  every  bone  In  the  human 


body  serves  some  useful  purpose,  and  that 
the  sesamoid  lione  in  the  defendant's  foot 
served  a  purpose,  and  Its  removal  might  have 
resulted  in  injury,  the  testimony  of  the  ex- 
perts to  the  contrary  notwithstanding.  There 
was  testimony  that  the  foot  was  more  or 
lees  deformed  since  the  operation,  that  the 
joint  was  stiff,  and  that  the  patient  could  not 
wear  a  shoe  for  a  long  time  thereafter,  and 
that  she  had  suffered  almost  constant  pain 
In  the  injured  foot  since  the  operation,  jrrom 
the  evidence,  the  jury  might  have  found  that 
the  removal  of  this  sesamoid  bone  was  In  a 
measure  responsible  for  these  un&vorable 
conditions  (since  the  operation).  The  follow- 
ing excerpt  from  the  decision  of  the  Supreme 
Court  of  Alabama,  In  Alabama,  etc.,  B.  Co. 
T.  HUl,  93  Ala.  614,  S16,  9  South.  722,  724 
(30  Am.  St  Bep.  66),  Is  pertinent  to  this 
question:  "It  is  to  be  assumed  that  every 
physical  endowment  function,  and  capacity 
Is  of  importance  in  the  Ufe  of  every  man 
and  woman,  and  that  occasion  will  arise  for 
the  exercise  of  each  and  all  of  them.  And  to 
the  extent  to  which  any  function  is  destroy- 
ed, or  its  discharge  rendered  painful  or  per- 
ilous by  the  wrongful  infliction  of  personal 
injury,  Is  the. party  complaining  entitled  to 
damages?  We  can,  in  other  words,  conceive 
of  no  physical  injury,  wrongfully  inflicted, 
Whether  entailing  pain  only,  or  disfigurement, 
or  incapacity,  relative  or  absolute,  to  per- 
form any  of  the  functions  of  life,  which  may 
not  be  made  the  predicate  for  compensation 
in  damages."  Also  quoted  with  approval  lu 
4th  Sutherland  on  Damages,  1 1241. 

The  record  shows  that  the  foot  which  had 
l>een  operated  upon  was  exhibited  to  the  jury 
at  the  trial  in  the  court  below.  The  plain- 
tiff in  error  testlfled  tliat  he  only  made  one 
incision  In  the  foot  But  the  evidence  pro- 
duced in  rebuttal  shows  that  there  were 
tliree  scars  on  the  foot  as  exhibited  to  the 
jury;  one  made  by  the  nail  and  two  made 
by  incisions ;  one  scar  on  the  side  of  the  foot 
and  two  on  the  bottom.  And  on  crossnexaml- 
natlon  of  the  defendant  in  error,  it  was  ask- 
ed when  she  first  discovered  these  scars,  and 
she  said  three  days  after  the  operation,  and 
that  she  asked  Dr.  Bolster  what  he  made 
that  cut  on  the  bottom  of  her  foot  for,  and  he 
replied,  "for  drainage."  This  testimony  was 
not  denied,  and  these  scars  were  physical 
facts  which  were  exhibited  to  the  jury,  and 
they  might  have  raised  a  question  In  the 
minds  of  the  jury  as  to  whether  the  sesa- 
moid bone  was  takm  from  the  side  of  the 
foot  as  testified  to  by  plaintiff  in  error,  or 
from  the  bottom  of  the  foot  where  the  ex- 
perts testlfled  this  bone  was  usually  found. 
The  amount  of  plaintHTs  recovery,  if  she  is 
entitled  to  recover  at  all,  must  depend  upon 
the  character  and  extent  of  the  injury  in- 
flicted upon  her,  in  determining  which,  the 
nature  of  the  malady  to  be  healed,  and  the 
beneficial  nature  of  the  operation  should  be 
taken  Into  consideration,  as  well  as  the  good 
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faith  of  the  defendant    Mohr  v.  ^llUams, 
supra. 

The  queetion  as  to  the  amount  of  the  re- 
covery, as  well  as  the  other  disputed  ques- 
tions of  fact  involred  under  the  Issues  In  the 
case,  were  submitted  to  the  Jury,  under  in- 
structions as  to  the  law  that  have  not  been 
questioned.  The  amount  of  the  verdict  was 
reviewed  by  the  trial  court  in  passing  upon 
the  motion  for  a  new  trial.  The  amount  of 
the  Judgment  does  not  Impress  us  as  being  in 
any  sense  excessive,  and  we  find  no  good  rea- 
son for  disturbing  the  judgment  appealed 
from,  and  condnde  that  the  same  should  be 
affirmed. 

PBB  CUBIAM.    Adopted  in  wbolCb 


HACKLBT  V.  CITY  OF  PURCELIi. 
(Supreme  Court  of  Oklahoma.     Dee.  9,  1913.) 

(ByUabut  hy  the  Oourt.) 

1.  Municipal  Gobpobatiors  (|  182*)  —  Or- 

nCKBS— RieHT  TO-  CoifPBNBATION. 

A  person  acting  in  the  capacity  of  a  public 
officer  of  a  municipality  cannot  recover  compen- 
sation as  Buch  officer  from  such  municipality  on 
the  ground  of  an  implied  contract  to  pay  what 
his  service  is  reasonably  worth. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  357-367,  369,  372. 
374;  Dec.  Dig,  |  162.»T 

2.  Municipal  Cobporationb  (|  162*)  —  Of- 
ncKBS— Right  to  Possession. 

A  person  acting  in  the  capacity  of  a  public 
officer  of  a  municipality  is  entitled  to  only  such 
compensation  as  may  oe  given  by  some  provi- 
sion of  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  |  857-367,  869.  872, 
374 ;    Dec.  Dig.  |  162.*] 

Error  from  County  Court  McClaln  Coun- 
ty; W.  H.  Woods,  Judge. 

Action  by  B.  H.  Rackley  against  the  City 
of  Porcell.  Judgment  for  defendant  and 
plaintiff  brings  error.    AfSrmed. 

Wadlington  &  Wadlington,  of  Purcell.  for 
plaintiff  in  error.  J.  W.  Hocker,  of  Los 
Angeles,  CaL,  for  defendant  In  error. 

WILLIAMS,  J.  This  proceeding  in  error 
is  to  review  the  Judgment  of  the  trial  court 
wherein  the  plaintiff  In  error,  as  plaintiff, 
on  March  30,  1909,  sued  the  defendant  in 
error,  as  defendant,  to  recover  the  sum  of 
$250  as  fees  accruing  to  him  as  mayor  of 
the  said  defendant  Prior  to  the  erection  of 
the  state  the  plaintiff  was  elected  to  the  of- 
fice of  mayor  of  the  defendant  and  qualified 
and  acted  as  such.  The  petition  in  part 
declares  as  follows:  "That  prior  to  the  adop- 
tion of  the  Constitution  plaintiff's  fees  as 
mayor  of  said  dty  were  $50  per  month,  or 
about  that  sum;  that  after  the  adoption  of 
the  Constitution  the  city  of  Purcell  appoint- 
ed or  elected  a  police  Judge,  or  police  magis- 
trate, who  acted  in  that  capacity,  and  plain- 
tiff for  the  space  of  five  months  and  nine 


days  acted  as  the  qnallfled  acting  mayor  of 
said  cit7  without  remuneration  of  any  sort, 
and  that  said  dty  of  Purcell  continued  to 
exist  as  a  de  Jure  municipal  conmration  nn- 
der  the  provision  of  the  Constitution  afore- 
said, and  for  the  space  of  five  mouths  and 
nine  days  plaintiff  continned  to  act  as  mayor 
of  said  dty,  and  that  said  de  Jure  corpora- 
tion after  statehood  succeeded  to  all  the 
rights  and  its  offices  thereof  as  hefore  state- 
hood and  the  adoption  of  the  Constitution 
of  the  state  of  Oklahoma."  Plaintiff  further 
avers:  "•  •  •  That  the  public  exigen- 
des  made  It  necessary  tor  him  to  act  as 
mayor  as  aforesaid,  and  that  the  public  de- 
manded his  services  as  such,  and  that  his 
said  services  were  necessary  for  common 
preservation  of  the  peace  and  welfare  of 
said  dty,  and  It  was  a  public  necessity  for 
plaintiff  to  i)erform  said  duties  as  mayor  of 
said  dty.  Though  plaintiff  has  often  re- 
quested the  payment  for  said  services  as 
aforesaid,  the  said  defendant  refn^ips  to  pay 
plaintiff';  that  plaintiff's  services  aforesaid 
was  and  is  reasonably  worth  the  sum  of  $250, 
the  same  being  approximately  what  plaintiff 
was  recdving  before  the  adoption  of  the 
Constitution." 

Our  attention  has  ndther  been  called  to 
any  statute  in  force  in  the  Indian  Territory 
prior  to  the  erection  of  the  state  or  in  this 
state  since  its  erection  that  authorized  such 
compensation,  nor  is  it  contended  that  any 
ordinance  was  in  force  at  the  time  of  tbe 
erection  of  the  state  that  entitled  him  to  re- 
cover said  compensation. 

[1]  A  party  seeking  to  fasten  a  claim  on  a 
munldpality  or  any  political  subdivision  for 
services  as  Its  officer  must  point  out  some 
provision  of  law  authorizing  the  same.  Un- 
less such  provision  exists,  the  party  is  pre- 
sumed as  a-  matter  of  law  to  have  performed 
snch  services  from  a  sense  of  public  or  pa- 
triotic duty  without  any  expectation  of  com- 
pensation. Whilst  this  rule  may  seem  to 
work  a  hardship  at  times,  yet  It  Is  salutary. 
If  this  safeguard  did  not  exist  too  many 
times  raids  would  be  made  upon  the  public 
treasury  and  unjust  burdens  placed  upon 
the  taxpayers  It  is  better  that  an  occasion- 
al hardship  may  fall  upon  an  individual  than 
that  a  precedent  may  be  established  under 
which  the  treasury  may  be  filched  and  un- 
just burdens  imposed  upon  the  taxpayers 

[2]  A  person  acting  in  the  capacity  of  a 
public  officer  Is  entitled  to  only  such  com- 
pensation as  may  be  given  him  by  some  pro- 
vision of  law.  This  rule  Is  founded  upon  a 
sound  public  policy  and  sbonld  be  rigidly 
adhered  to.  Coggeshall  v.  Connor,  31  Okl. 
113,  120  Pac.  659,  39  L.  B.  A.  (N.  S.)  81,  Ann. 
Cas.  1913D,  577;  Board  of  County  C!ommla- 
sioners  of  Washita  County  ▼.  Brett,  32  OkL 
853,  124  Pac.  67;  State  T.  Hooker,  26  OKL 
467, 109  Pac.  627;  Board  of  County  (Commis- 
sioners V.  Twyford,  134  Pac.  968. 
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It  follows  that  tbe  plalntUTs  petition  did 
not  state  a  cause  of  action  against  tbe  de- 
fendant, and  that  tbe  demurrer  thereto  was 
properly  sQstaLned.  The  Judgment  of  the 
lower  court  la  affirmed.  AU  the  Justices  con- 
cur. 


SAVILLB  et  al.  ▼.  TOLBBRT,  Jodge  of 

the  Diatrict  Court,  et  al. 

(Sopreme  Court  of  Oklahoma.    Oct  21,  1913.) 

(ByUahm  6y  the  Court.) 

Quo  WABaAKTo  ({  28*)— V«NDi— CouHTna. 

In  an  action  m  the  nature  of  quo  warran- 
to to  test  the  validity  of  the  organlEation  of  a 
new  county,  the  proper  reairandents  are  tbe 
persona  who  oasume  to  act  in  a  corporate  capac- 
ity, and  auch  a  suit  may  be  brought  in  the 
county  in  which  the  respondents  or  some  one 
of  them  reside  or  may  be  summoned,  or  in  aiiy 
court  of  general  jurisdiction  to  whidi  they  Tol- 
ontarily  submit  themaelves. 

[E}d.  Mote.— For  other  cases,  see  Quo  War- 
mnto.  Cent.  Dig.  |  30 ;  Dec  Dig.  {  28.*] 

Original  action  for  writ  of  prohibition  by 
Joseph  SavUle  and  others  against  Hon. 
James  B.  Tolbert.  Judge  of  the  District  Court 
of  Kiowa  County,  and  another.  Writ  denied. 

Josepb  Beasley,  of  Snyder,  and  McAdams 
k  Haskell,  of  Oklahoma  City,  for  petitioners. 
J.  F.  OrUBtb,  Co.  Atty.,  and  L.  M.  Keys,  both 
of  Hobart,  and  J.  A.  Fain,  of  Lawton,  for  re- 
spondents. 

KANE,  J.  This  Is  an  original  application 
for  a  writ  of  prohibition.  The  proceeding 
Itself  Is  somewhat  In  tbe  nature  of  a  sequel 
to  Armstrong  et  al  t.  State  ex  reL,  29  Okl. 
161,  116  Paa  770,  Ann.  Gas.  1913A,  585,  and 
the  facts  stated  In  that  case  necessary  to  an 
understanding  of  this  wUl  not  be  restated 
here. 

It  seems  that  some  considerable  time  after 
tbe  decision  in  the  Armstrong  Case  was 
handed  down  some  of  the  usurping  county 
officers  who  were  parties  defendant  therein, 
together  with  a  number  of  others  who  were 
not  parties  to  that  proceeding,  sufficient  to 
make  up  a  full  corps  of  county  officers,  at- 
tempted to  reorganise  the  disbanded  county 
of  Swanson;  whereupon  the  county  attorney 
of  Kiowa  county  filed  a  proceeding  in  the 
district  court  of  that  county,  of  which  the 
respondent,  James  R.  Tolbert,  Is  Judge, 
wherein  he  prayed  that  said  pretended  coun- 
ty officers  be  ^Joined  from  acting  or  pre- 
tending to  act  as  county  officers  of  Swanson 
county.  Thereupon  this  proceeding  was  In- 
stitated  by  said  pretended  county  officers  up- 
on the  theory  that  the  Judgment  rendered 
In  tbe  former  case  was  void  for  want  of  Ju- 
risdiction in  the  court  that  rendered  the 
same.  It  Is  contended  that,  whilst  the  for^ 
mer  proceeding  was  nominally  against  the 
persons  who  asserted  the  right  to  i)erform 
the  duties  and  exercise  the  functions  of  the 
rarioas  county  offices  of  tbe  pretended  coun- 


ty of  Swanson,  It  wsf  in  ettect  a  suit  against 
the  de  facto  county,  and"  putt  such  a  proeeed- 
ing  being  a  local  action  oonI3  be  brought  only 
In  the  district  court  of  sucU-Swanson  county; 
that  at  the  time  of  the  qW  warranto  pro- 
ceeding In  tbe  district  cour^  os  Comanche 
county  Swanson  county  was  a.  county  de 
facto,  and  was  therefore  as  couiiictely  re- 
moved from  the  territorial  jurihajcdon  of 
the  district  courts  of  Comanche  and  KJowa 
counties,  and  from  the  Judicial  districts  in 
which  those  counties  were  located,  ^  'ii- 
would  be  as  a  de  Jure  county. 

We  are  unable  to  agree  with  counsel,  fu 
Armstrong  et  al.  t.  State  ex  rel.,  supra,  it 
was  contended  that  an  order  to  dissolve 
Swanson  county  could  not  be  entered  In  that 
cause,  because  the  county  was  not  made  a 
party  defendant;  but  the  court,  following 
a  long  line  of  decisions,  held  that  tbe  suit 
was  properly  brought  against  the  persons 
who  assumed  to  act  In  a  corporate  capacity, 
and  that  Swanson  county  was  not  a  neces- 
sary nor  a  proper  party. 

Article  5,  a  87.  Comp.  Laws  OkL  1900, 
prescribes  the  county  in  which  actions  may 
be  brought  The  various  sections  of  that 
article  provide  where  real  actions— actions 
for  tbe  recovery  of  a  fine,  forfeiture,  or  pen- 
alty imposed  by  statute,  actions  against  pub- 
lic officers  for  acts  done  by  them  by  virtue 
or  under  color  of  their  office,  actions  on  of- 
ficial bonds  or  undertaldngs  of  public  offi- 
cers, actions  against  foreign  corporations, 
carriers,  turnpike  companies,  domestic  cor- 
porations, nonresidents,  divorce  actions — 
shall  be  brought,  and  the  last  section  of  the 
artlde  (section  5589)  provides  that  "every 
other  action  must  be  brought  in  the  county 
In  which  the  defendant,  or  some  one  of  tbe 
defendants,  reside  or  may  be  summoned." 

As  tbe  quo  warranto  proceeding  of  Arm- 
strong et  al  V.  State  ex  reL,  supra,  does  not 
fall  within  any  of  the  designated  causes  of 
action,  it  must  be  covered  by  section  5689, 
supra.  It  follows  that  the  respondents  in 
that  suit  could  be  properly  sued  in  the  dis- 
trict court  of  any  county  wherein  Jurisdic- 
tion of  their  persons  by  service  of  process 
upon  them  or  their  voluntary  appearance 
could  be  obtained.  All  the  defendants  ap- 
peared in  i)erson  and  by  attorneys,  and  waiv- 
ed all  objections  which  they  might  have  had 
to  the  Jurisdiction  of  the  court,  and  later, 
after  having  invoked  the  Jurisdiction  of  the 
lower  court  in  vain,  they  sought  to  reverse 
Its  Judgment  by  a  proceeding  in  error  In 
tbe  Supreme  Conrt. 

If  the  doctrine  is  accepted— that  when,  in 
a  quo  warranto  proceeding,  or  one  in  the 
nature  of  quo  warranto,  the  existence  of 
a  county  is  denied  the  proper  respondents 
are  the  usurping  officials  who  wield  mu- 
nicipal powers,  and  to  make  the  cotmty  a 
party  is  illogical,  because  thereby  its  exist- 
ence would  be  implied,  which  is  the  very  fact 
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denied — ^it  seems  ta  iv>  ^t,  by  yirtne  of  the 
fore(fi>ing  statute,,  '4>e  action  against  the 
UBUiplng  offidala.  ql^jr  be  brought  In  the  dis- 
trict court  of -aji^tconnty  where  any  of  the 
defendants  reside,  or  where  they  may  be 
served  wlth'^.s^mmons,  or  in  any  court  of 
general  Ji^si&ctlon  to  which  they  volnnta- 
rlly  snbnUt.'themselTes. 

I(  therefore  follows  .that  the  writ  of  pro- 
lilbitkm  mast  be  denied.  All  the  Justices 
concurV  except  TURNEB,  J.,  absent 


BILBT  T.  BROWN  et  aLf 
(Supreme  Court  of  Oklahoma.    July  22,  1913.) 

(Syttahiu  by  the  Court.) 
F0B0IBI.E  Entby  and  Detainkb  (!  6*)— RlOHT 

or  Action— Pbocureuent  or  Possession. 
Plaintiff  was  in  possession  of  the  land  in 
controversy  by  his  tenants.  At  the  expiration 
of  the  term  of  Ms  tenants,  bat  before  they  had 
left  the  premises,  the  defendants,  claiming  to 
have  rented  the  land  from  another  claiming  the 
land  by  title  superior  to  plaintiff,  moved  upon 
the  land  without  objection  from  plaintiff's  ten- 
ants, and  took  entire  possession  as  soon  as 
plaintiff's  tenants  moved  away,  and  refused  to 
surrender  possession  on  demand.  Held,  that 
plaintiff  oould  maintain  an  action  of  forcible 
entry  and  detainer  for  the  land. 

[Ed.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  H  23-28 ;  Dec.  Dig. 
S  5.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Hughes  County; 
P.  W.  Gardner,  Judge. 

Action  by  Nicholas  V.  Bilby  against  Wil- 
liam Brown  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed and  rmdered. 

Lawson  &  Samples,  of  Holdenville,  for 
plaintiff  in  error.  Warren  &  Miller,  oC 
Uoldenvllie,  for  defendants  In  error. 

BOSSEB,  0.  The  plalntlft,  Nicholas  V. 
Bilby,  was  In  possession  of  the  land  describ- 
ed in  the  petition  in  this  case,  occupying  It  by 
his  tenants,  Robert  and  Rube  Pollock.  One 
Gllllland  claimed  the  land  under  a  deed  from 
the  heirs  of  little  Peter,  a  Creek  Indian.  In 
the  month  of  Noveml>er,  1910,  about  the  time 
the  Pollocks  had  moved  from  the  land,  Gllll- 
land had  the  defendants.  Brown  and  Bean, 
move  upon  the  land  and  take  possession  as 
his  tenants.  The  evidence  shows  that  the  two 
defendants  moved  their  effects  to  the  place 
before  tbe  Pollocks  moved  away,  but  the  Pol- 
locks made  no  objections  to  their  entering 
and  moved  out  immediately.  The  plaintiff 
brought  this  action  in  forcible  entry  and 
detainer  to  recover  the  possession  of  the  land. 
There  was  a  verdict  and  judgment  for  the 
defendants,  and  the  plaintiff  appeals. 

The  first  and  second  grounds  asslgued  as 
reasons  for  a  new  trial  are  the  misconduct 
of  counsel  for  the  defendant  in  error  in  stat- 
ing to  the  Jury  in  their  opening  statement 
that  the  land  belonged  to  John  W.  Gilliland, 


and  that  he  had  been  adjudged  to  be  the  own- 
er of  said  land  at  the  March,  1911,  term  of 
the  district  court,  and  that  the  plaintiff  had 
no  right  in  the  land,  and  in  making  tbe  same 
statement  in  their  argument  after  the  evi- 
dence was  in.  Tbe  record  shows  that  these 
statements  were  made  either  in  the  opening 
statement  of  counsel  or  in  the  argument  to 
the  Jury.  It  is  true  that  the  motion  for  new 
trial  alleges  the  fact  that  they  were  made  as 
ground  for  a  new  trial,  but  if  they  were 
made  they  were  not  preserved  in  any  manner 
so  as  to  bring  them  to  this  court  Therefore, 
BO  far  as  this  court  is  concerned,  they  were 
not  made,  and  the  question  cannot  be  con- 
sidered. 

The  next  ground  for  reversal  urged  is  that 
the  verdict  is  not  sui^rarted  by  the  evidence. 
As  stated  above,  the  evidence  shows  that  tbe 
plaintiff  Was  in  possession  by  bis  tenants. 
The  defendants  entered  surreptltl6usly  and 
without  his  consent    There  is  a  very  strong 
indication  in  the  testimony  that  they  entered 
by  collusion  with  his  tenants;   still  there  is 
no  direct  evidence  to  that  effect    Our  stat- 
utes of  forcible  entry  and  unlawful  detainer 
are  very  similar  to  the  statutes  of 'Nebraska 
upon   the   same  subject     See   Brennan   v. 
Shanks,  24  Okl.  663,  103  Pac.  705.     In  the 
case  of  Brown  v.  Feagins,  37  Neb.  256,  55  N. 
W.   1048,  it  was   held  that   "a  person  who 
claims  the  paramount  title  to  real  property 
in  the  undisputed  possession  of  another  can- 
not, by  surreptitiously  obtaining  possession 
thereof,  place  such  former  possessor  at  any 
disadvantage  as  to  the  assertion  of  his  rights 
or  the  enforcement  of  his  remedies  in  respect 
thereto."    And  it  was  held  in  that  case  that, 
where  a  person  drove  in  through  a  gap  In  an 
inclosure    around    the    premises    and    took 
possession,  the  person  previously  in  x>osses- 
slon  could  maintain  action  in  forcible  entry 
and  detainer,  through  he  was  not  actually 
on  the  premises  when  the  defendant  entered. 
A  case  very  similar  to  the  one  now  before 
the  court  is  EiStabrook  v.  Hateroth,  22  Neb. 
281,  34  N.  W.  634.    In  that  case  the  defend- 
ant obtained   possession   immediately    after 
plaintiff's  tenant  had  vacated  the  premises. 
It  was  held  that  the  plEilntlff  could  recover. 
The   case   of  Childress    v.   Black,   9    Terg. 
(Tenn.)  317,  is  also  somewhat  similar  to  the 
case  at  bar.    In  Oklahoma  City  v.  Hill,  4  Okl. 
521,  46  Pac.  668,  the  sheriff  went  upon  tlie 
premises  occupied  by  the  plaintiffs  and  ar- 
rested plaintiffs  and  took  their  furniture  oat 
of  the  building.    The  dty  was  claiming  the 
property,  and,  as  soon  as  the  sheriff  had  re- 
moved the  plaintiffs  from  the  premises,  the 
policemen  and  city  officers  moved  In.     It  was 
held  that  plaintiffs  could  recover  possession 
in  an  action  of  forcible  entry  and  detainer. 
Some  of  the  language  of  the  court  indicates 
that  it  was  considered  that  the  city  ratified 
the  force  which  the  sheriff  used,  but  it  la 
manifest  that  tbe  city  was  in  no  way  a  party 
to   tbe  conduct  of  the   sheriff.     The    tme 
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sronnd  of  the  dedalon  waa  tlmt  the  dty  bad 
taken  possesBion  under  dicamstancea  that 
amoonted  to  fraud.  Just  as  If  its  offloetB  had 
slipped  In  and  taken  possession  while  the 
partners  were  gone  to  the  post  office,  and 
that  It  could  not  retain  possession  thus 
fraudulently  and  surreptitiously  obtained. 
See,  also,  Ghlsholm  t.  Welse,  6  Okl.  217,  47 
Pac.  1086;  Campbell  y.  Coonradt,  22  Kan. 
704;  Emsley  t.  Bennett,  37  Iowa,  15. 

In  the  present  case  It  was  the  duty  of  the 
tenants  to  turn  back  the  property  to  their 
landlord,  the  plalntUt  In  this  action.  The 
defendants,  either  by  connlTlng  with  them  or 
otherwise,  prevented  them  from  dlschaiging 
this  duty.  They  cannot  retain  a  possession 
obtained  In  this  manner.  Such  scrambles 
for  the  possession  of  real  property  are  not  to 
be  encouraged  by  the  law,  as  they  tend  to 
encourage  breaches  of  the  peace  and  cause 
people  to  resort  to  their  own  methods  of  ob- 
taining their  remedy  Instead  of  resorting  to 
the  law. 

The  Judgment  Is  reversed  and  here  render- 
ed In  favor  of  the  plalntUf. 

PER  CDBIAM.   Adopted  in  vrtiola 


FENDER  et  aL  v.  SEQRO  et  aL 
(Supreme  Court  of  Oklahoma.    Nov.  18,  1913.) 

(BplUbM  Iv  ike  Oowrt.) 

1.  Apfbai.  Ain>  Erbos  (i  231*)— Osjconoifs 
Below— SumciKifOT—ADiassioit   or  Svi- 

DERCB. 

Simply  objecting  to  the  admissibility  of  ev- 
idence, without  BBsiRnlnir  the  statuton  grounds 
named  in.  section  5070,  Rev.  Laws  1910,  or  any 
other  ground  of  objection,  is  not  such  an  objec- 
tion as  wiQ  cause  this  court  to  review  the  ac- 
tion of  the  trial  court  in  overmling  the  pur- 
ported objections. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
&n»r.  Cent  Dig.  {{  1289,  1352;  Dec.  Dig.  f 
231.«] 

2.  ICakbiagb    a   51*)— BIzisnncB— QuKsnoir 

FOB  JUKT. 

The  eziateuce  of  facts  essential  to  a  valid 
marriage  is  to  be  determined  by  the  jury  tiying 
the  case. 

[Ed.  Noter-For  other  cases,  see  Marriage, 
Cent.  Dig.  %  90;   Dec.  Dig.  I  6L»] 

3.  MABRiAas   (i   61*)— EzisTXNOK— QuBsnoii 

VOB  JUBT. 

It  was  within  the  province  of  the  Jurv  to 
say  whether  a  marriage  was  to  be  inferred  Rom 
cohabitation  and  reputation. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  IMg.  I  90;  Dec.  Dig.  |  51.*] 

4.  MaKBIAQB     (I     40*)  —  COHABrTAnOR     AND 

Refutation— IHDIANS. 

Cohabitation  and  reputation  do  not  con- 
stitnte  marriage  but  only  evidence  tending  to 
raise  a  presumption  of  marriage  from  circnm- 
stanoes.  In  any  case  the  cohabitation  mnst  not 
be  meretridous  but  matrimonial  to  raise  the 
ptesumption. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  H  58-09,  79;  DecTDig.  i  40.*] 

6l  Mabbiaob    (I    40*)  — CoHABrrATiOR    and 
Reputation— Prbsumption— In  dians. 

Such  presumption  of  marriage  does  not 
arise  where  it  is  not  shown  that  there  was  a 


recognition  of  the  marriage  relation  by  the  par- 
ties and  a  holding  out  of  each  other  as  husband 
and  wife  respectively. 

[E<d.  Note.— For  otlier  cases,^  see  Marriage, 
Cent  Dig.  H  58-69,  79;  Dec.  Dig.  {  40.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Mcintosh  County ; 
Preslle  B.  Cole,  Judge. 

Action  by  Bettle  Segro  against  Ell  Segro 
and  others.  From  a  judgment  for  plaintiff, 
certain  defendants  bring  error.    Affirmed. 

Charles  Whltaker,  of  Eufaola,  and  W.  C. 
Franklin  and  P.  J.  Carey,  both  of  Muskogee, 
for  plaintiffs  In  error.  Charles  A.  Cook  and 
Fred  P.  Branson,  both  of  Muskogee,  for  de- 
fendants In  error. 

SHARP,  a  On  the  12th  day  of  September, 
1910,  plaintiff  brought  suit  against  the  above- 
named  defendants  to  recover  the  possession 
of  360  acres  of  land  In  Mcintosh  county.  It 
was  alleged  In  plaintUTs  petition  that  she 
was  a  duly  enrolled  full-blood  member  of  the 
CreA  Tribe  of  Indians,  and  that  of  the  lands 
in  question  120  acres  was  allotted  to  her 
father,  Tom  Segro,  120  acres  to  her  brother, 
Chepahnoche  Segro,  and  120  acres  to  her 
sister,  Susan  Segro;  that  each  of  said  al- 
lottees were  dead ;  and  that  plaintiff  was  the 
sole  surviving  heir  at  law  of  the  said  deced- 
ents, each  of  whom  died  intestate.  On  the 
part  of  the  defendants,  Eli  and  Willie  Segro, 
It  waa  contended  that  they  were  the  children 
of  Tom  Segro,  and  his  sole  surviving  heirs 
at  law,  as  well  as  the  sole  surviving  heirs  at 
law  of  Chepahnoche  Segro  and  Susan  Segro, 
deceased. 

No  objection  Is  made  to  the  court's  Instruc- 
tions to  the  jury;  the  only  errors  assigned 
bdng  the  admission  of  evidence  on  the  part 
at  the  plaintiff  and  the  claim  that  the  ver- 
dict of  the  Jury  is  not  supported  by  the  evi- 
dence. 

[I]  While  the  witness  Louisa  Oray  was 
on  the  stand,  she  was  asked  the  following, 
among  other,  questions:  "What  relation  did 
Tom  Segro  have  to  Sarah  Segro?"  "Did 
Tom  and  Sarah  hold  themselves  out  to  the 
community  as  man  and  wife?"  These  ques- 
tions were  eadi  objected  to  by  counsel  for 
defendants,  but  no  grounds  of  objection  were 
assigned.  Our  statute  controlling  the  ex- 
amination of  witnesses  provides  that  where 
any  party  desires  to  object  to  any  question 
put  to  a  witness,  either  before  a  court  or 
tribunal  or  upon  the  taking  of  deposltlonB  up- 
on notice,  the  ordinary  objections  of  In- 
comjwtency.  Irrelevancy,  or  Immateriality 
shall  be  deemed  to  cover  all  matters  ordinari- 
ly embraced  within  such  objections,  and  it 
shall  not  be  necessary  to  specify  further  the 
grounds  of  such  objections  or  to  state  the 
spedflc  reasons  whereby  the  question  is  so 
objectionable;  but  the  court  or  opposing 
counsel  may  Inquire  of  the  objector  wherein 
the  question  is  so  objectionable,  and  the 
objector  shall  thereupon  state  spedflcally  his 
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reasons  or  grounds  for  sadi  objection.  Bev. 
Laws  1910,  i  5070.  This  statute  became  ef- 
fective March  16,  1905.  Sess.  Uiws  1005,  p. 
327.  Prior  to  its  adoption,  it  had  been  held 
that  this  court  would  not  as  a  general  rule 
consider  objections  to  the  introduction  of 
evidence,  unless  such  objections  were  made 
to  the  trial  court  at  the  time  the  testimony 
was  offered,  and  that  the  objections  made 
must  be  sufficiently  certain  and  definite  to 
advise  the  court  of  the  specific  grounds  of 
objectlbn. 

In  Long  Bell  Lumber  Co.  v.  Martin,  11  Okl. 
192,  66  Fac.  328,  the  objection  made  to  the 
introduction  of  a  deed  was  upon  the  grounds 
of  incompetency,  irrelevancy,  and  immaterial- 
ity, and  it  was  held  that  the  objection  thus 
made  in  general  terms  was  not  sufficient  to 
call  the  attention  of  the  trial  court  to  the 
objection  urged  on  appeal,  that  it  did  not  ap- 
pear that  the  grantor  had  authority  to  ex- 
ecute the  deed  as  an  attorney  in  fact  In 
Enid  &  Anadarko  Ry.  Go.  v.  Wiley  et  aL,  14 
Okl.  310,  78  Pac.  96,  It  was  said  that  an  ob- 
jection that  the  evidence  was  "incompetent," 
without  specifically  stating  the  groimds  upon 
which  the  objection  was  based,  was  too  in- 
definite to  present  any  question  to  the  trial 
court  In  Conklln  v.  Yates  et  al.,  16  Okl.  266, 
83  Pac.  910,  it  was  held  that  an  objection  to 
the  introduction  of  testimony  should  state  the 
precise  grounds  of  objection. 

Such  was  the  law  at  the  time  of  the  en- 
actment of  the  foregoing  statute.  It  would 
be  doing  violence  to  the  language  of  the  act 
and  would  be  a  grave  injustice  to  trial  courts 
and  opposing  counsel  to  permit  an  attorney 
to  simply  object  and  afterwards  on  appeal 
elaborate  upon  the  grounds  of  his  objection. 
If  there  be  reason  for  an  objection.  It  should 
be  stated  at  the  time  the  objection  is  made;, 
at  least  the  very  liberal  requirement  of  the 
statute  must  be  observed,  before  error  in  the 
admission  of  testimony  can  be  urged  on  ap- 
peal. The  exact  question  does  not  appear  to 
have  been  before  this  court  under  the  present 
statute,  though  attention  was  called  to  the 
sUtute  in  Midland  Valley  By.  Co.  v.  Ezell, 
129  Pac.  734,  but  was  before  the  Criminal 
Coart  of  Appeals  in  Price  ▼.  State,  1  OkL 
Cr.  358,  98  Pac.  447,  where  it  was  said  by 
Justice  Furman,  in  a  case  where  a  like  ob- 
jection was  made:  "Whatever  this  court  may 
think  upon  this  subject  we  are  bound  by  the 
statute  above  quoted.  It  will  be  seen  that 
the  counsel  for  defendant  simply  said,  'Ob- 
jected to.'  This  does  not  comply  with  the 
statute,  and  therefore  does  not  amount  to 
any  objection.  The  better  and  the  safer 
practice  Is  to  point  out  the  specific  objection 
relied  upon.  But  the  objection  must  at  least 
go  as  far  as  the  statute  provides ;  otherwise 
it  cannot  be  considered  by  this  court  We 
are  not  willing  to  relax  the  rules  relating  to 
objections  to  evidence  any  further  than  the 
statutes  require  us  to  do.  So  we  wUl  not 
consider  this  matter,  holding  that  no  legal  ob- 
jection was  made." 


The  rule  is  one  of  general  application  and 
is  announced  In  38  Cyc.  1378,  as  follows: 
"The  general  rule  Is  that  an  objection  to  evi- 
dence must  state  the  specific  grounds  on 
whidi  it  is  based;  that  an  objection  which 
states  no  grounds  therefor  will  not  suffice. 
This  rule  is  so  well  settled,  and  has  been  ap- 
plied with  such  frequency,  that  the  citation 
of  authorities  is  almost  useless.  Its  opera- 
tion Is  the  same  whether  the  evidence  is  oral 
or  documentary,  or  whether  the  objection  is 
to  the  form  or  substance  of  a  hypothetical 
question  asked  an  expert"  While  the  rule  is 
there  stated  perhaps  somewhat  broader  than 
authorized  bfy  our  statute,  in  the  present 
case,  where  no  objection  whatever  was  given, 
it  announces  a  rule  in  full  harmony  with  our 
view  of  the  law. 

[2,  S]  We  think  there  was  sufficient  evi- 
dence to  warrant  the  verdict  returned  by  the 
Juiy.  The  witness  Louisa  Qray,  on  behalf 
of  the  plaintiff,  testified  that  Tom  Segro  had 
four  children  by  his  first  wife,  Anna;  that 
of  his  marriage  to  Sarah  one  child,  Bettie, 
was  bom ;  that  these  were  the  only  children 
that  Tom  had  at  the  time  of  his  death ;  and  . 
that  she  had  known  him  for  a  long  time, 
ever  since  he  was  a  boy,  during  the  greater 
part  of  which  time  they  lived  near  each  oth- 
er. The  testimony  of  Vicey  Sevier,  though 
a  half-sister  of  Eli  and  Willie,  was  of  little, 
if  any,  value  as  an  aid  to  the  Jury  in  de- 
termining the  character  of  the  relationship 
that  existed  between  Tom  Segro  and  Julia 
Beavers.  Kate  Vann,  being  asked  whether 
Tom  and  Julia  lived  together  as  husband  and 
wife,  stated  that  she  did  not  know  they  were 
ever  married,  and  being  farther  asked,  "Q. 
Did  they  ever  live  together  as  husband  and 
wife?"  answered,  "A.  I  suppose  so;  that's 
what  they  claim."  She  testified  further  that 
Tom  would  go  to  Julia's  house  and  sleep 
there  and  get  wood  for  her  pretty  near  every 
night  and  that  this  was  about  two  or  three 
years  before  Eli,  the  oldest  child,  was  bom ; 
that  she  (the  witness)  raised  Ell,  and  that 
Tom  Segro  was  his  father  and  treated  him 
as  his  child;  that  Tom  and  Julia  lived  to- 
gether. On  cross-examination  she  testified 
that,  at  the  time  Tom  chopped  wood  for 
Julia,  be  had  a  home  across  Gray's  creek,  but 
that  he  would  go  there  and  sleep  with  Julia 
and  Chop  wood  for  her,  and  then  go  back; 
that  Tom  kept  this  up  until  he  died.  She 
testified  further  that  Julia  Beavers  was  a 
Creek  freedwoman.  Vicey  McNac,  an  enroll- 
ed freedwoman,  and  half-sister  of  Ell  and 
Willie,  testified  that  she  was  a  daughter  of 
Julia  Beavers  and  lived  with  her  aunt  and 
that,  before  moving,  her  mother  and  Tom 
Segro  lived  together  as  husband  and  wife; 
that  of  nights  Tom  would  stay  with  her 
mother,  and  had  been  doing  so  for  a  long 
time,  beginning  before  Eli  and  Willie  were 
bom.  This  witness  was  an  enrolled  freed- 
woman and  did  not  know  her  own  age.  She 
testified  that  Ell  and  Willie  were  enrolled  as 
freedmen,  and  that  ber  mother  was  enrolled 


Digitized  by  VjO( 


OkL) 


PARTK  WAUOH 


105 


under  tbe  name  of  Julia  Beavers ;  that  the 
fum  where  Tom  Segro  lived  was  about  two 
miles  from  wbere  her  mother  lived;  that, 
dnriiig  the  time  Tom  was  visiting  her  mother, 
tbe  latter  bad  a  child  by  one  Thomas  Adklns ; 
that  she  did  not  know  whether  her  mother 
had  a  child  named  Smith. 

Tbe  Greek  law  of  marriage  and  divorce 
was  neither  pleaded  nor  proved ;  nor  was  there 
testimony  offered  as  to  any  tribal  customs, 
pertainingr  to  marriage  or  divorce  among  the 
Creeks,  save  that  WUlie  McGomb,  a  former 
member  of  the  Supreme  Court  of  the  Creek 
Nation,  testified  that,  according  to  the  Creek 
customs,  the  wife  at  marriage  did  not  change 
her  former  name,  and  tbe  children  were  given 
but  one  name. 

[4,  S]  The  Jury's  verdict  could  only  have 
bead   readhed  tlirongb  a  belief  that   Julia 
Beavers  and  Tom  Segro  were  not  shown  to 
have  been  married  nnder  either  the  Creek 
laws  or  cnstoms  at  the  time  controlling  and 
in  force  In  the  Greek  Nation.    The  mere  fact 
that  Tom,  wbo  at  or  about  the  time  had  a  liv- 
ing   wife,    was    maintaining   relations  with 
Julia  Beavers  was  far  from  conclusive  evi- 
dence of  tbe  fact  that  he  and  Julia  were 
ever  married  ;    and  the  testimony  offered  to 
prove  marrlase  to  Julia  is  not  of  that  char- 
acter that  Is  calculated  to  satisfy  either  court 
or  Jury.      An    Irregular,  limited,  or  partial 
cobabitatlon  Is  not  sufficient  to  create  a  pre- 
ggmptlon  In  favor  of  marriage.    It  must  be 
coDtlnnlng  and  complete  and  such  as  is  usual 
between    persons    lawfully   married.     There 
are  a  number  of  circumstances,  shown  by  the 
testimony  of  tbese  witnesses,  that  cast  a  seri- 
ous donbt  upon  tbe  aU-important  facts  of  a 
marriage   between   tbe  putative  father  and 
Jolia.     Tom  Segro  was  a  full-blooded  Greek 
Indian;     Jnlla    Beavers  was  a  Greek  freed- 
woman,   and    £U  ai^d  Willie  enrolled  Greek 
freedmen.      Tlie    evidence  mainly   tends   to 
show  tbat  Tom  would  go  to  Julia's  house  at 
night  and   sleep   with  her,  although  there  is 
evidence  tbat  lie  made  some  provision  for  her 
and  ber  children^    Ell  and  Willie.     At  the 
same  time,  Julia  bad  another  child  by  one 
Thomas  Adklns,  wbo  took  his  father's  name. 
In  one  place  Vlcey  McNac  testified  that  the 
Adklna  cblld  w^as  older  than  Eli  and  Willie, 
and    In    anotber    she   states    that   he    was 
younger.    Tbe  nature  of  the  relationship  ex- 
isting between  Tom  and  Julia  was  a  question 
of  fact  for  tbe  Jury.    If  that  relationship  was 
merettlcloas,   and   If  under  the  tribal  laws 
Inlla  and  Tom   were  not  husband  and  wife, 
plaintiff's  risbt   to  recover  must  stand,  for 
there  can  be  no  reasonable  question,  from  the 
testimony,  bat  tbat  Tom  Segro  and  Sarah 
were  husband  and  wife,  and  tbat  the  plain- 
tlS  Bettie  was    tbe  legitimate  offspring  of 
Qielr  union.      The  Issue  whether  Tom  and 
JtiUa  were  ever   married  was  submitted  to 
the  Jury,  and   tbe   effect  of  Its  verdict  was 
to  ftaid  that  tbe  relationship  that  existed  be- 
tween Tom  and   Julia  wi^s  adulterous,  and 


that  no  rights  to  tbe  property  in  controversy 
could  be  acquired  by  their  progeny. 

The  position  of  counsel  that  tbe  Jury  ca- 
prldously  disregarded  the  evidence  ia  there- 
fore, we  think,  not  well  taken.  It  is  diffi- 
cult to  establish  a  rule  which  will  regulate 
and  limit  the  discretion  of  a  court  or  Jury, 
In  the  degree  of  credit  to  be  given  to  the  tes- 
timony of  witnesses.  Much  must  depend  on 
the  particular  clrcumstancfts  of  each  case. 
While  Juries  may  not  arbitrarily  disregard 
the  uncontradicted  testimony  of  disinter- 
ested witnesses  of  fair  fame,  where  it  con- 
tains no  Inherent  Improbability,  yet  where  it 
is  incumbent  upon  a  litigant  to  affirmatively 
prove  a  given  state  of  facts,  and  the  evidence 
Introduced  for  that  purpose  is  lacking  in 
probative  value  and  of  the  character  we  have 
seen,  it  is  within  the  province  of  the  Jury  to 
consider  it  as  Insufficient  and  to  find  against 
the  one  asserting  the  claim. 

Marriage,  it  Is  true,  may  be  proved  by  cir- 
cumstantial evidence;  and,  since  the  pre- 
sumption is  in  favor  of  marriage  and  against 
concubinage,  the  fact  that  a  man  and  woman 
have  openly  cohabited  as  husband  and  wife 
for  a  considerable  length  of  time,  holding 
each  other  out  and  recognizing  and  treating 
each  other  as  such  by  declarations,  admis- 
sions, or  conduct,  and  are  accordingly  gener- 
ally reputed  to  be  such  among  their  rela- 
tives and  acquaintances  and  those  who  come 
in  contact  with  them,  may  give  rise  to  a 
presumption  that  they  have  previously  enter- 
ed into  an  actual  marriage,  although  there 
may  be  no  direct  testimony  to  that  effect 
The  existence  in  fact  of  a  marriage,  and  the 
existence  of  facts  essential  to  a  valid  mar- 
riage, are  questions  for  the  Jury,  and  it  is 
within  the  province  of  the  Jury  to  say  wheth- 
er a  marriage  is  to  be  inferred  from  cohabita- 
tion and  reputation.  Doe  v.  Roe  et  til,  2 
Houst  (Del.)  49;  Mlckle  v.  State  (Ala.)  21 
South.  66;  Apong  v.  Marks  et  al.,  1  Haw^ 
83 ;  Jackson  et  aL  v.  Jackson,  80  Md.  176,  30 
AtL  752;  Turner  v.  WlUlams,  202  Mass.  500, 
89  N.  B.  110,  24  I*  R.  A.  (N.  B.)  1199,  132  Am. 
St  Rep.  511 ;  Lorlmer  v.  Lorimer,  124  Mich. 
631,  83  N.  W.  609;  Adair  v.  Mette,  156  Mo. 
496,  67  S.  W.  551;  Richard  t.  Brehm,  73 
Pa.  (22  B.  F.  Smith)  140,  18  Am.  Rep.  733; 
28  Cyc.  898. 

The  Judgment  of  tbe  trial  court  should  be 
affirmed. 

PBB  CURIAM.  Adopted  in  whole. 


Ex  parte  WAUOH. 
(Supreme  (3ourt  of  Oklahoma.    Dec.  9,  1913.) 

(BvOabtu  iy  the  Court.) 

Habeas   Oobptts    (8    39*)  —  ComtmaeRT   or 
WiTNBSs — StirpioiitNCT  or  Obdkb. 

Every  order  of  commitment  to  prison  of  a 
witness  by  a  court  or  officer  most  specify  par- 
ticularly  the  cause   of  arrest  or  commitment. 
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and,  when  the  commitment  is  for  the  refasal 
to  answer  a  question,  such  question  must  be 
stated  in  the  order. 

(a)  When  such  mandaton  provision  under  the 
statute  is  not  complied  with,  the  prisoner  will 
be  discharged. 

[Ed.  Mot^.— For  other  cases,  see  Hal)eas  Cor- 
pus, Cent  Dig.  i  24;    Dec.  Dig.  S  29.»] 

Original  action  in  habeas  corpus  by  Leroy 
K.  Wangh.    Petitioner  discharged. 

Joseph  Wlsbjr  and  O.  G.  Homer,  both  of 
Guthrie,  for  petitioner.  Dale  &  Bierer  and 
Devereuz  &  Hlldreth,  all  of  Guthrie,  for  re- 
q;>ondent 

WILLIAMS,  J.  The  petitioner  as  plaintiff 
brought  an  action  for  damages  against  the 
Guthrie  Gas,  Light,  Fuel  &  Improrement 
Company  for  Injuries  aUeged  to  hare  been 
received  on  account  of  an  explosion,  which 
occurred  during  the  year  1907.  The  action 
for  damages  was  commenced  3  years  and  3 
months  after  the  injury.  The  defendant 
served  the  usual  notice  on  plaintiff  to  take 
depositions  of  witnesses  before  the  county 
judge  of  Logan  county,  and  thereafter  sub- 
pcenaed  plaintiff,  and  the  plaintiff,  refusing 
to  testify,  was  adjudged  guilty  of  contempt, 
and  committed  to  the  county  jail  until  he 
purged  himself  of  contempt  The  petitioner 
seeks  to  be  enlarged  from  said  imprison- 
ment 

The  commitment  under  which  the  petition- 
er was  imprisoned  Is  as  follows:  "Now,  on 
this  13th  day  of  October,  1913,  comes  on  for 
consideration  the  judgment  of  the  Judge  of 
the  county  court  of  Logan  county,  state  of 
Oklahoma,  in  the  matter  of  the  contempt  pro- 
ceedings against  Leroy  E.  Waugh,  and  there- 
ui>on  the  court  adjudged  said  defendant 
guilty  of  contempt  in  refusing  to  answer 
proper  questions  submitted  to  said  Leroy  B. 
Waugh  while  a  witness  before  said  judge  in 
the  taking  of  deposition  in  the  case  of  Leroy 
Bk  Waugh  T.  Guthrie  Gas,  Light,  Fuel  &  Im- 
provement Company  pending  In  the  district 
court  of  Logan  county,  Oklahoma,  and,  the 
said  Leroy  E.  Waugh  refusing  and  falling  to 
answer  questions  propounded  to  him  as  a 
witness  as  aforesaid,  it  is  by  the  court  ad- 
judged that  the  said  Leroy  E.  Waugh  is  in 
contempt  of  said  court,  and  that  the  said 
Leroy  E.  Waugh  pay  a  flue  In  the  sum  of 

twenty  (125.00)   dollars,   and   stand 

committed  to  the  county  Jail  of  Logan  coun- 
ty, Oklahoma,  until  such  time  as  he  shall 
show  to  the  Judge  of  the  county  court  of 
Logan  county,  Oklahoma,  that  he  will  an- 
swer all  questions  propounded  to  him  In  said 
matter  which  the  court  shall  direct  Mm  fo 
answer,  and  the  sheriff  of  said  Logan  coun- 
ty, Oklahoma,  Is  hereby  directed  to  take 
charge  of  the  said  Leroy  B.  Waugh  and 
place  tilm  in  the  county  jail  of  Logan  county, 
there  to  remain  until  the  fine  of  twenty-flve 
($25.00)  dollars  herein  lmi)osed  be  paid,  and 
the  said  Leroy  E.  Waugh  purges  himself  of 


said  contempt  aa  in  the  manner  herein  Im- 
posed." 

Section  5061,  Revised  Laws  of  Oklahoma 
1910,  provides:  "Every  attachment  for  the 
arrest,  or  order  of  commitment  to  prison  of  a 
witness  by  a  court  or  officer,  pursuant  to  this 
article,  must  be  trader  the  seal  of  the  court 
or  officer,  if  be  have  an  official  seal,  and  must 
specify,  particularly,  tbe  cause  of  arrest  or 
commitment;  and  if  the  commitment  be  for 
refusing  to  answer  a  question,  such  qnestlen 
must  be  stated  in  the  order.  Such  order  of 
commitment  may  be  directed  to  the  sheriff, 
coroner  or  any  constable  of  the  county  where 
SQCh  witness  resides,  or  may  be  at  the  time, 
and  shall  be  executed  by  committing  him  to 
the  jail  of  such  county,  and  delivering  a  copy 
of  the  order  to  the  Jailor." 

This  language  is  mandatory  In  its  terms. 

Section  5256,  voL  2,  6th  Ed.  Bates  Annotat- 
ed Ohio  Statutes,  is  identtcal  with  said  sec- 
tion 5061.  In  re  Turner,  8  Nisi  Prlus  &  Gen. 
T.  Rep.  241, 11  Ohio  S.  &  a  P.  Dec.  251,  the 
court  Inclined  to  the  view  that  It  should  con- 
sider alone  the  order  of  commitment  In  8e- 
termlnlng  whether  tbe  petitioner  should  be 
discharged  when  tbe  commitment  did  not 
comply  with  said  section. 

In  Ex  parte  Woodworth,  6  Ohio  S.  &  0.  P. 
Dec.  10,  it  is  said:  "The  order  of  commit- 
ment sets  out  the  question  wtaldi  the  peti- 
tioner refused  to  answer.  But  In  the  order 
there  is  nothing  showing  whether  or  nut  the 
questions  were  competent — were,  in  other 
words,  such  questions  as  the  petitioner  might 
lawfully  be  ordered  to  answer.  Section  5256 
requires  that  the  order  of  commitment  must 
specify  particularly  the  cause  of  commit- 
ment, and,  if  the  commitment  is  tor  a  re- 
fusal to  answer  a  qutotlon,  snch  question 
must  be  stated  in  the  order.  The  order'  In 
this  case  sets  out  the  questions ;  but  does  It 
'specify  particularly  the  cause  of  the  com- 
mitment?' When  a  witness  refuses  to  an- 
swer, the  cause  of  the  commitment  Is  a  re- 
fusal to  answer  when  lawfully  ordered.  He 
cannot  be  lawfully  ordered  *  •  *  unless 
the  question  put  to  him  is  pertinent  and  rele- 
vant to  the  issue  in  the  case.  To  specify  par- 
ticularly tbe  cause  of  the  commitment  In 
such  case,  the  order  must  show  that  the  wit- 
ness refused  to  answer  a  pertinent  and  rele- 
vant question,  and  to  do  that  it  should  set  out 
facts  enough  to  make  It  appear  on  the  face 
of  the  order  that  the  question  asked  was  per- 
tinent and  relevant  In  [Ex  parte  Zeehande- 
laar]  71  Cal.  238  [12  Pa&  259],  It  was  held 
that  a  commitment  for  contempt  in  refusing 
to  answer  a  question  must  state  facts  suffi- 
cient to  show  the  i)ertlnency  and  relevancy  of 
the  question.  In  [In  re  Sims]  4  Ohio  Dec. 
473,  It  was  held  that,  to  commit  a  witness 
for  contempt  in  refusing  to  bring  books  and 
papers  under  a  subpoena  duces  tecum.  It 
should  appear  from  the  mittimus  that  the 
book  or  paper  contains  evidence  pertinent 
to  the  issue."    Tbe  petitioner  in  that  case 
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was  discharged  on  account  of  tbe  detects  In 
the  order  of  commitment. 

Counsel  for  respondent  insist  tbat  tbe  pe- 
dUoner  sboald  be  remanded  In  order  that  a 
commitment  containing  the  questions  pro- 
pounded might  be  Issned.  If  this  were  a 
case  where  tbe  petitioner  stood  convicted  by 
a  verdict  of  a  Jury,  and  the  court  bad  made 
a  sentence  that  was  voidable,  this  might  be 
tbe  proper  practice.  In  cases  of  contempt 
where  a  mandatory  statute  requires  tbe  ques- 
tlou  propounded  to  be  set  out  in  the  order 
of  commitment,  and  such  is  not  done,  the 
commitment  being  void,  tbe  prisoner  must  be 
discharged.    All  the  Justices  concur. 


MULLIN  V.  BROWN  et  sL 

(Sapreme  Court  of  Oklahoma.    Nov.  IS,  1918.) 

(Byllahut  hp  the  Court.) 

AppEAX    and    EEBOB    (i    1010*)— JODOKllfT— 
EVIDKRCC 

Where  the  evidence  reasonably  tends  to 
support  tlie  findings  of  the  trial  court,  the 
judgment  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3979-89^,  4(04;  Dec. 
Dig.  i  101O.»l 

Error  from  District  Court,  Stephens  Coun- 
ty; Frank  M.  Bailey,  Judge. 

Action  by  J.  S.  MuUln  against  Ell  Brown 
and  others.  Judgment  for  defendants  and 
plalntlfr  brings  error.    Affirmed. 

H.  A.  Ledbetter,  of  Ardmore,  for  plaintiff 
hi  error.  J.  B.  Wilkinson  and  O.  BUey, 
both  at  Duncan,  for  defendants  in  error. 

TURNER,  J.  On  August  12,  1910,  plain- 
tilt  in  error,  J.  S.  MulIIn,  sued  defendant  in 
error  Eli  Brown  In  tbe  district  court  of 
Stephens  county  in  ejectment  for  the  S.  W. 
^  of  N.  E.  ^  and  N.  %  of  S.  %  of  N.  W. 
%  and  N.  ^  of  N.  W.  ^  of  section  34,  town- 
ship 1  S.,  range  7  W.,  and  for  190  dam- 
ages for  its  unlawful  detainer.  After  issue 
Joined  there  was  trial  to  the  court  and  Judg- 
ment for  defendant,  and  plaintiff  brings  tbe 
case  here.  The  court  held  that  plaintiff  was 
not  entitled  to  recover  on  the  strength  of 
bis  own  title.  Tbe  court  was  right  Both 
plaintiff  and  defendant  claimed  the  right  to 
posseeslon  of  the  land  under  leases  from  the 
same  lessor,  both  executed  and  delivered  by 
Urn  on  September  25.  1909 ;  the  lease  of  de- 
fendant being  prior  in  point  of  time  to  tbat 
of  plaintiff.  Both  were  filed  for  record  at 
2:30  p.  m.  on  September  27,  1909.  Plalntlfl 
conceded  that  his  right  to  recover  turned  up- 
on the  question  of  whether  defendant  was  in 
poesession  of  the  demised  premises  at  the 
time  tbe  lease  under  which  plaintiff  claims 
was  executed  and  delivered  to  him. 

Ou  this  issue  the  court  found  for  defend- 
ant, and,  there  being  evidence  reasonably 
tending  to  support  tbe  finding,  the  Judgment 


of  tbe  trial  court  is  affirmed.  All  tbe  Jus- 
tices concur,  except  WITiTJAMB,  J.,  absent 
and  not  participating. 


CITY  OF  SHAWNEE  v.  SEARS. 
(Supreme  Court  of  Oklahoma.    Nov.  25,  1918.) 

(SpUalM  by  tht  Oourt.) 
L  MxmicrPAL     CoaPoBAnoRS     it     789*)  — 
STRErrs— Dkikotivk  Elxctuo  wibiro — Li- 

ABIUTT  rOB  PEBSORAI,  IlfJXJBIES. 

A  municipal  corporation  is  liable  for  an 
injury  caused  by  a  dangerous  obstruction  in  tbe 
street  which  results  from  a  disarranged  or  de- 
fective system  of  electrical  wiring,  maintained 
lawfully  in  the  streets  by  others  than  the  mu- 
nicipal corporation  itself,  only  where  it  had,  or 
by  the  exercise  of  reasonable  care  would  have 
obtained,  notice  of  tbe  particular  defective  and 
dangerous  condition  which  produced  the  injury, 
with  reasonable  opportunity  to  remedy  the  dan- 
gerous condition  before  the  injury  occurred. 

[Ekl.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1644;    Dec.  Dig.  { 

2.  MxnnoiPAii  Cobfobatiors  (H  762,  763*)— 
DEnonvE  Wibiro  ir  Stbbctb— duty  to 
Irspect  — Pbbsorai.  iRJxraiEs  — Iaabiutt 

or  A  MURICIPAL  COBPOBATIOR. 

A  municipal  corporation  is  not  required  to 
inspect  the  wiring,  wsnlation,  apparatus,  and 
appliances  of  an  electric  light  plant,  operating 
in  the  city  under  a  franchise,  to  discover  de- 
fects therein.  If,  however,  a  municipality  per- 
mits a  third  party  to  maintain  hi  the  streets  a 
system  of  electrical  wiring,  a  portion  of  which 
extends  into  a  sidewalk,  constituting  an  ob- 
struction thereof,  and  which  creates  a  condition 
so  inherently  dangerous  as  to  amount  to  a 
nuisance— one  that  constitutes  a  peril  and  men- 
ace to  persons  using  the  streets— and  it  has 
knowledge  of  such  condition,  and  of  the  dan- 
ger, or  tbe  drcomstances  are  such  that  knowl- 
edge will  be  implied,  then  it  may  be  liable  to  a 
person  injured  because  of  such  dangerous  ob- 
struction. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  1605-1611,  1612- 
1616;    Dec.  Dig.  |i  7®,  763.*] 

(Additional  Syllalnu  fiy  Editorial  Btaf.) 

8.   WOBDS  ARD  PhBASBS— "DXAD  WlBX." 

As  applied  to  electricity  or  tbe  construc- 
tion of  electrical  conducting  apparatus,  a 
"dead"  wire  is  one  which  never  carries  "elec- 
tricity." 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Pottawatomie 
County ;  W.  N.  Maben,  Judge. 

Action  by  May  bears  against  the  City  of 
Shawnee,  a  municipal  corporation.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

P.  O.  Cassidy  and  W.  M.  Engart,  both  of 
Shawnee,  for  plaintiff  in  error.  Stanard, 
WabI  &  Ennis  and  J.  H.  Woods,  all  of  Shaw- 
nee, for  defendant  in  error. 

BREWER,  C.  May  Sears,  about  6  a.  m. 
May  1,  1904,  who  was  at  the  time  about  12 
years  of  age,  slipped  and  fell  against  a  guy 
rod  erected  and  maintained  by  tbe  Shawnee 
Light  &  Power  Company,  a  corporation,  and 
was  severely  burned  by  reason  of  the  rod 


*7ar  other  caa«s  ta»  same  topic  and  section  NtTUBBR  in  Dee.  Dls.  &  Am.  Dig.  Kej-No.  Series  A  Rep'r  Indazca 
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having  become  charged  the  night  preceding 
with  electricity.  -She  sued  and  recpvered  a 
judgment  against  the  light  company,  which  on 
appeal  was  sustained  by  this  court  21  Okl. 
13,  95  Pac.  449.  The  light  company  became 
Insolvent,  and  the  judgment  could  not  be  col- 
lected, and  this  present  suit  was  brought 
against  the  city  of  Shawnee,  and  the  Shaw- 
nee Telephone  Company,  which  appears  to 
have  been  also  using  the  poles  of  the  light 
company  for  some  of  its  wlrea  At  the  trial 
the  plalntitr  abandoned  her  claim  against  the 
telephone  company,  and  proceeded  to  recover 
a  judgment  against  the  city  of  Shawnee, 
which  brings  error,  and  alleges  that  the  evi- 
dence is  insufiSdent  to  support  the  verdict 
and  judgment  against  it 

The  suit  of  plaintiff  Is  shown  by  the  plead- 
ing to  have  proceeded  upon  two  theories,  up- 
on either  of  which  it  was  contended  that  the 
city  was  liable.  The  first  was,  briefly  stated, 
that  the  city,  because  of  its  having  granted 
the  franchise  under  which  the  light  company 
erected  and  was  operating  its  plant,  and  be- 
cause of  its  general  power  of  supervision  over 
same,  etc.,  under  the  law,  was  charged  with 
the  duty  of  seeing  that  the  light  company 
constructed  and  maintained  its  plant,  wires, 
appliances,  and  instrumentalities  at  all 
times  In  a  safe  condition;  that  its  obligation, 
in  other  words,  to  the  public,  of  vigilant  care 
and  constant  inspection  of  these  instrumen- 
talities, was  the  same  as  those  of  the  light 
company  owning  and  operating  the  plant 
The  second  theory  was  that  the  city  had 
constructive  notice  of  the  deranged  condi- 
tion of  the  electrical  appliances;  that  is, 
that  the  dangerous  condition  existed  suffi- 
ciently long  that  the  dty,  in  the  proper  dis- 
charge of  Its  duty  to  keep  the  public  ways 
reasonably  safe,  ought  to  have  discovered 
and  remedied  same  in  time  to  have  prevent- 
ed the  accident  At  the  trial  the  court  elim- 
inated the  first  theory  upon  which  plaintiff 
sought  to  diarge  the  city,  In  the  instructions 
to  the  jury,  by  holding  that  the  city  was  not 
charged  with  the  duty  of  Inspection  of  the 
appliances  of  the  light  company,  and  that  be- 
fore a  recovery  could  be  justified  it  must  be 
shown  by  the  evidence  that  the  dty  had  ac- 
tual notice  of  the  deranged  and  dangerous 
condition  of  the  wires,  in  time  to  have  pre- 
vented the  Injury,  or  that  the  defect  existed 
suffidently  long  and  under  such  drcum- 
stances  that  it  ought  to  have  discovered  the 
same  in  time  to  prevent  the  injury,  and 
therefore  It  might  be  liable,  under  the  doc- 
trine of  implied  or  constructive  notice.  The 
rule  in  this,  and  perhaps  a  majority  of  the 
states,  and  in  the  Supreme  Court  of  the  Unit- 
ed States,  relative  to  the  liability  of  a  munic- 
ipality for  defects  in  the  streets,  sidewalks, 
etc.,  which  It  constructs  and  Is  under  the  pri- 
mary duty  to  maintain.  Is  not  involved  here, 
except  In  a  general  way;  nor  is  the  rule  an- 
nounced here  api^cable  where  the  munldpal- 
Ity  owns,  constructs,  and  maintains  a  light- 
ing plant 


[1,2]  The  precise  questions  presented  here 
have  not  arisen  as  often  as  one  would  sup- 
pose; and  upon  an  examination  of  the  cases 
dted,  and  others  we  have  been  able  to  find, 
we  have  concluded  that  the  view  of  the  trial 
court  as  to  the  liability  of  a  municipal  cor- 
poration under  the  circumstances  of  this  case 
Is  substantially  correct  We  do  not  believe 
that  the  dty  which  authorizes  a  public  util- 
ity such  as  an  electric  light  plant  street 
car,  or  telephone  system,  to  make  use  of  the 
streets  in  a  lawful  way.  Is  held  to  the  same 
degree  of  care,  and  the  duty  of  Inspection,  In 
regard  to  the  construction  and  maintenance 
of  the  equipment  and  appliances  of  such  a 
utility,  as  is  the  company  Itself.  We  think 
the  correct  rule  is  that  the  municipality  is 
liable  for  an  Injury  caused  by  a  dangerous 
obstruction  in  the  street  which  results  from 
a  disarranged  or  defective  system  of  electri- 
cal wiring,  maintained  in  the  streets  by  oth- 
ers than  the  munldpality  itself,  only  where 
it  had,  or  by  the  exercise  of  reasonable  care 
might  have  had,  notice  of  the  particular  de- 
fective condition  which  produced  the  Injury. 
In  Joyce  on  Electrical  Law,  voL  1,  (  243,  it 
Is  said:  "Although  a  dty  has  merdy  author- 
ized the  erection  and  operation  of  an  elec- 
tric light  plant  in  its  streets,  and  d^es  not 
own  it,  said  city  Is  not  bound  to  inspect, 
from  time  to  time,  all  poles,  wires,  lamps, 
and  cables,  for  defects  therein,  and  to  repair 
such  defects  in  order  to  prevent  thdr  ob- 
structing the  safe  use  of  the  streets.  Xor  is 
it  liable,  except  upon  actual  or  constructive 
notice  of  the  existence  of  danger,  to  the  pub- 
lic in  the  use  of  the  street,  by  reason  of  some 
defect  in  said  poles,  wires,  etc.,  and  its  fail- 
ure to  use  diligence  in  obviating  the  danger." 

It  is  true  that  the  courts  are  not  in  har- 
mony on  these  questions.  Pennsylvania 
seems  to  hold  the  city  liable  under  whatever 
circumstances  would  render  the  electrical 
company  liable,  thus  holding  the  dty  to  the 
duty  of  inspection.  Mooney  v.  Luzerue,  186 
Pa.  161,  40  Atl.  311,  40  I*  R.  A.  811;  Mc- 
Keesport  v.  McKeesport  &  R.  P.  R.  Co.,  2  Pa. 
Super.  Ct  242.  On  the  contrary.  New  York, 
some  of  the  federal  courts,  and  other  states 
have  held  that  the  munldpality  Is  not  charg- 
ed with  the  duty  of  Inspection.  Fox  v.  Man- 
chester, 188  N.  Y.  141,  75  N.  E.  1116,  2  L.  R. 
A.  (N.  S.)  474,  is  a  leading  case.  In  that  case 
it  is  said  in  the  head  notes :  "A  munldpality 
is  not  responsible  for  injuries  to  travelers 
arising  from  fallen  or  hanging  telephone  or 
electric  light  wires  obstructing  the  street  and 
likely  to  strike  or  come  in  contact  with  them, 
unless  it  has  notice  of  such  obstruction  or  the 
condition  is  apparent  and  the  danger  obvi- 
ous." And  in  the  body  of  the  opinion,  it  is 
said:  "It  is  contended  that  the  fact  that  per- 
sons bad  received  shocks  from  the  telephone 
wire  at  this  point  should  have  apprised  the 
trustees  that  the  telephone  wire  and  the 
light  wires  must  at  some  point  to  the  south 
have  been  in  contact,  and  therefore  danger- 
ous, and  that  the  trustees  should  thereupon 
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hare  Inspected  tbe  two  lines  and  either  had 
the  telephone  line  removed  or  the  iKMltlon  of 
the  wires  changed.  Thla  riew  was  substan- 
tially accepted  by  the  trial  conrt,  whidi 
charged,  over  the  exception  of  the  defUidant 
Tillage,  that  the  law  Imposed  on  the  ofBdals 
of  tbe  municipality  the  duty  of  making  an  In- 
spection from  time  to  time  to  see  whether  the 
wires.  If  dangerous,  had  been  remedied  or  re- 
mored.  We  are  of  a  difTerent  ot>inlon.  No- 
body had  received  substantial  Injnry  by  the 
hanglns  wire  at  the  bakery.  Tbe  ddldren 
had  played  with  It  and  thns  received  the 
shocks.  It  Is  trae  one  man  Is  said  to  have 
been  knocked  down,  but  It  appears  that  he 
was  Intoxicated  at  the  time.  The  trustees 
discharged  their  dnty  when  they  cat  off  and 
removed  the  pendent  wire.  There  was  noth- 
ing so  alarming  in  the  fact  that  children 
playing  with  the  wire  had  received  sho<&8 
from  it,  in  no  case  with  serious  results,  that 
rendered  it  necessary  or  tbe  duty  of  the  trus- 
tees to  inspect  the  whole  length  of  the  wires 
to  examine  thdr  insulation  and  see  that  at 
all  points  they  were  in  proper  condition. 
Though  the  law  authorizes  the  construction 
of  electric  light  lines,  power  lines,  telephone 
Unes,  and  similar  structures  along  the  streets 
and  highways,  that  does  not  relieve  the  mu- 
nicipality from  its  duty  to  see  that  the  streets 
and  highways  are  kept  reasonably  safe  and 
secure  for  the  public  using  them.  But  this 
doctrine  is  not  to  be  carried  to  the  extent  of 
holding  that  the  obligation  of  the  municipali- 
ty Is  coextensive  with  that  of  the  company 
which  maintains  the  line.  Principally  the 
duty  of  a  monlcipallty  is  to  see  that  its 
streets  and  highways  are  kept  safe  and  se- 
cure for  passage  over  the  surface,  for  the 
primary  object  of  highways  is  to  enable  the 
public  to  travel  thereon.  Therefore  it  must 
always  be  alert  to  prevent  or  guard  obstruc- 
tions in  the  highways.  Where,  however,  the 
danger  to  the  traveler  Is  not  In  the  nature  of 
an  obstruction,  but  proceeds  from  the  negli- 
gence of  a  third  party  in  the  use  of  the  high- 
way In  a  maimer  authorized  by  law,  the  mu- 
nicipality should  not  be  held  liable  for  that 
negligence  unless  It  has  notice  thereof,  or  the 
condition  is  apparent  and  the  danger  obvious. 
The  municipality  may  well  be  held  to  the 
same  degree  of  responsibility  with  regard  to 
electric  light  poles,  telegraph  poles,  and  the 
like  that  is  Imposed  upon  it  with  reference 
to  awnings,  gratings,  and  similar  incum- 
brances on  the  street,  and  so  also  as  to  fal- 
len or  hanging  wires  obstructing  the  street 
and  likely  to  strike  or  come  in  contact  with 
the  traveler.  To  go  further,  however,  and 
impose  upon  a  municipality  the  duty  of  in- 
specting the  insulation  of  the  wires,  the  posi- 
tion In  which  they  are  strung,  and  similar 
matters  involving  technical  knowledge,  unless 
in  the  case  of  an  obvious  danger  or  exception- 
al occurrence,  would  place  upon  it  a  very 
onerous  and  unfair  burden.  The  company 
ipflin»^tiriny  the  Une  of  wire  la  primarily  lia- 


ble for  Its  negligent  or  defective  condition  In 
these  respects  and  should  be  solely  so  unless 
in  the  cases  suggested  of  obvious  danger  or 
exceptional  circumstance." 

And  in  the  course  of  the  opinion  In  City  of 
Denver  v.  Sherret,  decided  by  the  Eighth 
Circuit  Court  of  Appeals,  88  Fed.  226,  81  C. 
C.  A.  499,  it  is  said : 

The  court  instructed  the  Jury  that,  as 
the  city  was  charged  with  the  duty  of  keep- 
ing the  streets  in  a  safb  condition,  It  was 
charged  with  the  duty  of  Inspecting  the  poles 
from  time  to  time,  in  order  to  ascertain  their 
condition ;  and,  in  effect,  the  conrt  laid  down 
the  rule  that  the  city  was  bound  to  do  aU 
that  would  have  been  required  of  it  had  the 
city  Itself  been  the  owner  of  the  electric 
plant,  indnding  the  i>oles  used  in  connection 
therewith.  If  this  liability  exists  with  re- 
spect to  the  poles  erected  in  the  streets,  it 
must  also  exist  with  respect  to  the  wires 
and  lamps  attached  thereto,  for  it  will  be 
remembered  that  it  is  not  claimed  that  the 
mere  erection  of  the  pole  which  fell  created 
an  unlawful  obstruction  of  the  streets;  but 
the  theory  of  the  trial  court  was  that,  as 
the  dty  permitted  the  electric  company  to 
erect  the  pole  as  part  of  its  lii^ting  system, 
the  dty  was  charged  with  the  duty  of  inspec- 
tion, by  reason  of  the  duty  of  the  dty  to  keep 
the  streets  in  a  safe  condition,  and  therefore, 
as  the  dty  permitted  the  electric  company 
to  string  its  wires  along  the  streets,  and  hang 
Its  lamps  over  the  same,  the  same  duty  of  in- 
spection must  exist  with  respect  to  the  wires 
and  lamps  as  exists  with  respect  to  the  poles. 
It  is  well  known  that,  in  the  development  of 
urban  life,  dty  streets  are  now  used,  under 
legislative  sanction,  for  many  purposes  other 
than  for  the  passage  of  persons,  animabs,  and 
vehicles  along  the  same.  Underneath  the 
streets  may  be  placed  conduits  for  the  con- 
veyance of  water  and  gas,  while  above  ground 
are  found  telegraph  and  telephone  wires,  elec- 
tric light  and  power  wires,  and  electric 
street  car  wires,  all  suspended  along  and  over 
the  streets,  and  experience  has  demonstrated 
that  the  presence  of  these  wires  creates  a  new 
danger  in  the  use  of  the  public  highways 
If  what  la  called  'a  live  wire'  becomes  broken 
and  falls  into  the  street,  it  may  cause  the 
death  of  all  persons  or  animals  coming  in- 
to contact  therewith.  So,  also,  it  has  been 
demonstrated  that,  in  the  running  of  cable 
cars  through  the  streets  of  a  dty,  a  danger 
la  created  to  the  public,  In  that  occasionally 
the  machinery  forming  the  grip  does  not 
properly  act,  and  the  car  cannot  be  stopped, 
but  may  be  dashed  into  other  vehicles,  caus- 
ing injury  to  persons  and  property,  or  the 
cable  Itself  may  become  defec^ve,  and  thus 
cause  an  obstruction  to  the  free  use  of  the 
street  If  the  ruling  of  the  trial  court  in 
this  case  is  sustained,  to  the  effect  that,  be- 
cause the  dty  permitted  the  electric  compan;' 
to  erect  the  pole  in  the  street  as  part  of  Its 
electric  system,  the  dty  became  charged  with 
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the  daty  of  Inspectlnt:  the  pole,  the  same  as 
though  It  was  owned  and  operated  by  the 
dty,  then  It  must  follow  that,  because  a  dty 
permits  the  use  of  its  streets  for  telegraph, 
telephone,  electric  light,  and  power  systems, 
as  well  as  for  the  use  of  cable  and  electric 
street  car  systems,  the  dty  is  charged  with 
the  duty  of  inspecting  all  the  poles,  wires, 
lamps,  cables,  and  cars  used  In  connection 
with  these  systems  in  the  public  streets.  In 
order  to  prevent  obstructions  being  caused  to 
the  safe  use  of  the  street,  through  defects 
In  the  appliances  used  for  these  several  pur- 
poses. 

"The  trial  court  charged  the  jury  that,  If 
the  city  was  liable  in  this  case,  it  was  by 
reason  of  its  omission  in  the  matter  of  in- 
spection. But  It  Is  apparent  that  Inspection 
Is  merely  a  means  to  an  end,  and,  if  the  dty 
was  under  obligation  to  inspect,  it  is  because 
the  dty  was  under  obligation  to  maintain  the 
pole  in  a  safe  condition;  and  that  this  was 
the  meaning  of  the  court  in  Its  charge  Is 
dear  from  the  statement  (to  the  Jury).  Thus, 
the  Jury  were  instructed  that  they  must 
view  the  case  Just  as  they  would  be  required 
to  do  if  it  appeared  that  the  dty  had  itself 
erected  the  pole  as  part  of  a  lighting  system 
erected,  owned,  and  operated  by  the  dty. 
Any  corporation,  munidpal  or  otherwise,  or 
any  person  that  may  be  the  owner  of  an 
electric  light  and  power  plant,  is  under  obli- 
gation to  use  ordinary  care  in  the  mainte- 
nance and  operation  thereof,  in  order  to  pre- 
vent injury  to  third  parties ;  but  It  cannot  be 
true  that,  simply  because  a  municipal  corpo- 
ration permits  another  to  erect  and  operate 
such  a  plant  in  the  city  streets,  it  becomes 
charged  with  the  duty  of  maintaining  the 
poles,  wires,  and  lamps  connected  therewith 
In  a  safe  condition.  The  charge  given  to  the 
Jury  was  to  the  effect  that  the  obligation 
resting  upon  the  dty  was  Just  the  same  as 
though  the  city  had  erected  and  owned  the 
pole;  that  therefore  it  was  under  obligation 
to  inspect  the  pole  from  time  to  time,  to  the 
end  that  it  should  be  kept  In  a  safe  condition; 
and  that  if,  through  the  failure  to  properly 
inspect  the  same,  it  was  allowed  to  become 
rotten  and  fall,  the  city  would  be  liable  for 
the  results  thereof.  If  this  Is  a  correct  state- 
ment of  the  law,  it  follows  that  with  respect 
to  all  the  appliances  in  the  shape  of  poles, 
wires,  lamps,  cables,  and  the  like  placed  ia 
the  city  streets  by  tdegraph,  tdephone,  elec- 
tric light,  electric  power,  electric  and  cable 
street-  car  companies  there  rests  a  primary 
duty  and  obligation  upon  the  dty  to  keep 
them  in  safe  condition,  and  to  make  the  in- 
spections necessary  to  detect  defects  in  order 
that  the  same  may  be  promptly  repaired.  If 
this  duty  rests  upon  the  dty,  then  it  will  be 
compelled  to  keep  in  its  employ  men  who 
possess  the  knowledge  and  skill  needed  to  de- 
tect defects,  and,  when  detected,  to  repair 
and  keep  in  proper  condition  the  dectric 
wires  and  the  cables  and  other  appliances 
used  in  the  streets;  and  it  is  apparent  that 


thlB  would,  of  necessity,  lead  to  a  conflict.  In 
many  instances,  between  the  dty  and  the 
companies  owning  and  operating  the  dectric 
and  cable  plants.  In  support  of  the  charge  of 
the  court  uiwn  this  point,  counsel  for  the 
defendants  in  error  dte  a  number  of  cases 
dedded  by  the  Supreme  Court  of  the  United 
States  and  the  Supreme  Court  of  Colorado, 
in  which  the  duty  of  inspecting  the  streets  is 
recognleed;  font  they  are  all  cases  based  upon 
defects  in  bridges,  sidewalks,  or  carriage- 
ways, wherdn  the  primary  duty  of  erecting 
and  maintaining  the  same,  as  part  of  the 
highway,  was  upon  the  dty,  and  wherein  the 
duty  of  inspection  exists,  because  the  duty  of 
keeping  in  repair  rests  primarily  upon  the 
city,  but  none  of  these  cases  involved  the 
iwlnt  now  under  consideration." 

That  to  hold  the  munldpaUty  liable  it 
must  have  liad  notice  actual  or  implied  Is 
held  in  the  case  of  Decatur  v.  Hamilton,  89 
111.  App.  661.  See  note  2  L.  R.  A.  (N.  S.) 
476,  In  which  it  is  said:  "While  we  are  not 
prepared  to  hold,  as  has  been  hdd  in  some  of 
the  states,  that  a  dty  is  liable  for  injuries 
resulting  from  a  defect  in  the  construction  of 
an  dectric  car  line  or  for  an  improper  ad- 
justment of  dedrlc  wire  suspended  over  the 
street,  we  do  hold,  as  a  matter  of  law,  that 
where  a  private  corporation,  to  whom  has 
been  granted  the  right  to  operate  by  dec- 
trldty  a  street  railway,  uses  an  appliance 
that  la  a  constant  menace  t»  the  public  lo 
the  use  of  the  street,  and  the  dty  has  notice 
of  the  same,  but  neglects  to  abate  it,  the  city 
is  liable,"  etc.  See,  also,  West  Kentucky 
Telephone  Co.  v.  Pharis,  78  S.  W.  917,  25  Ky. 
Law  Rep.  1838;  Colboum  v.  Wilington,  4 
Pennewill  (Del.)  443,  66  Atl.  605;  Hayes  v. 
Hyde  Park,  153  Mass.  514,  27  N.  E.  522,  12 
L.  R.  A.  240;  District  of  Columbia  v.  Demp- 
sey,  13  App.  D.  C.  633;  Kansas  City  ▼.  Gil- 
bert, 65  Kan.  469,  70  Fac.  350. 

As  said  in  Fox  v.  Manchester,  supra,  the 
munidpality  is  not  rdieved  of  the  duty  to 
see  that  the  streets  and  highways  are  kept 
reasonably  safe  and  secure  for  the  public 
using  tbenL  This  duty,  however,  falls  far 
short  of  that  imposed  on  the  company  wblcb 
maintains  the  lines.  And  where  the  danger 
to  the  traveler  is  from,  an  obstruction  on  the 
street,  primarily  caused  by  the  negligence  of  a 
third  party,  the  munidpality  wUl  not  be  held 
liable  for  that  negligence  unless  it  had  notice 
thereof,  or  the  condition  was  apparent,  and 
the  danger  dearly  obvioua 

[3]  The  evidence  shows  that  at  the  time  of 
this  injury  the  various  guy  wires  used  In  the 
construction  were  without  any  kind  of  insula- 
tion. Where  the  injury  occurred  at  Tenth 
street  and  Oklahoma  avenue,  an  arc  light 
was  suspended  over  the  center  of  the  street 
Intersection.  This  lamp  was  hung  on  an  lion 
wire  extending  diagonally  from  the  top  of 
the  pole  at  the  southeast  comer  to  the 'top 
of  the  pole  at  the  northwest  comer;  each  end 
being  fastened  to  the  pole  by  metallic  bolts. 
This  wire  is  called  a  auspeision  gny.    An- 
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otber  wire  attached  to  the  lamp  was  nsed  to 
raise  and  lower  tbe  lamp,  and,  when  not  in 
nae,  was  fastened  to  one  of  the  poles.  This 
wire  is  called  a  rapportlns  guy.  At  the 
northwest  comer,  there  was  an  iron  wire 
fastened  near  the  top  of  the  pole,  about  12 
inches  below  the  aid  of  the  anspension  wire, 
which  ran  into  the  ground  and  was  fastened 
to  a  heavy  burled  timber.  This  wire  was 
called  a  guy  and  was  to  support  the  pole 
in  an  upright  position.  E2ach  of  these  guy 
wires,  the  suspension  guy,  the  supporting 
gay,  and  the  pole  guy  wire,  were  supposed  to 
be  at  all  times  "dead"  wires,  that  is,  wires 
that  never  carried  electricity,  but  none  of 
them  bad  any  insulation,  or  devices  for 
breaking  the  current  in  case  it  should  get 
Into  them  from  the  other  wires  carrying  the 
current.  This  was  the  manner  of  the  original 
construction  of  this  system  several  years  be- 
fore the  injury,  and  In  which  the  city  was 
permitting  it  to  be  maintained  at  the  time  of 
the  Injury.  The  night  preceding  the  injury 
was  very  stormy  and  a  heavy  rain  felL  I  jr- 
Ing  the  night  the  top  of  these  poles  at  chis 
street  Intersection  were  seen  to  be  afire. 
N^  morning  early  the  plaintiff  below,  a 
little  girl  probably  12  year  old,  started  down 
the  pathway  along  the  parking  of  tbe  street; 
there  btiag  no  sidewalks.  She  was  discov- 
oed  in  a  few  minutes  Ijring  on  the  ground 
where  this  pole  guy  entered  it,  horribly  and 
frightfoUy  burned  by  having  come  Into  con- 
tact with  the  guy.  So  much  electricity  was 
escaping  through  this  guy  wire  that  blue 
blazes  were  coming  up  out  of  the  wet 
groond  where  the  child  lay.  A  witness  who 
WHS  on  tlie  scene  next  day,  and  who  was 
familiar  with  electrical  construction,  testified 
that  tbe  primary  wire,  the  one  carrying  the 
electric  cnnent  used  for  residences,  was 
lying  against  tbe  supporting  guy;  that  it 
charged  and  followed  this  guy  to  the  suspen- 
sion gay,  and  followed  it  to  the  pole  on  the 
northwest  comer  into  and  through  tbe  12 
In^es  of  wet  wood  to  the  pole  guy  and  down 
it  Into  tbe  ground. 

It  Is  clearly  inferable:  That  this  uninsulat- 
ed construction  was  general  all  over  the  dty. 
Tbere  was  proof,  tending  to  show  that  a 
device  known  as  the  "strain  insulator,"  had 
beoi  In  graeral  use  for  a  number  of  years. 
This  Is  a  round  piece  of  nonconducting  mate- 
rial which  is  set  into  these  "dead"  guy 
wires,  and,  when  through  any  cause  a  cni^ 
tent  gets  into  one  of  these  "dead'  wires,  it 
follows  to  this  insulator,  which,  being  a  non- 
conductor, stops  or  breaks  the  current  so  It 
cannot  escape  to  where  persons  can  come  into 
contact  with  It  That  tliere  were  also  otber 
methods  of  protecting  against  coming  into 
contact  with  this  current  That  insulation  or 
protection  was,  and  had  been  for  years  prior 
to  the  Injniy,  recognized  geaerally  as  neces- 
sary, and  was  being  provided  generally  for 
tbe  protection  of  tbe  people.    Considerable 


time  was  devoted  to  evidence  along  this  line, 
and  much  of  it  is  confilcting. 

The  evidence  shows  that  all  of  these  guy 
wires  ought  to  have  had  an  insulator,  and 
it  is  most  probable  that  if  either  one  of  them 
had  been  so  equipped  the  injury  would  not 
have  happened.  If  the  condition  detailed 
above  was  so  inherently  dangerous  as  to 
amount  to  a  nuisance — constituting  an  ever 
present  peril  and  menace  to  persons  using 
the  street — and  the  dty  had  knowledge  of 
the  same,  or  if  the  dangers  inhering  in  the 
condition  were  so  apparent  and  obvious,  and 
of  such  long  standing,  as  to  Impute  notice  to 
the  dty,  then  it  ne^ected  its  duty  to  the 
public  in  permitting  the  dangerous  condltiom 
to  be  maintained. 

From  an  examinatloa  of  the  evidence  we 
have  concluded  that  tbere  was  some  evidence 
tending  to  show  a  negligent  failure  of  the 
dty  to  perforax  its  duty  and  that  the  court 
fairly  submitted  this  question  to  the  Jury. 
In  fact,  the  instructions  of  the  court  limited 
the  grounds  of  recovery  further  than  was 
warranted  by  tbe  views  herein  expressed; 
but  this,  of  course,  cannot  be  said  to  militate 
against  the  defendant 

TbB  cause  should  be  affirmed. 

PKR  OUBIAU.    Adopted  In  whola 


ROBERTS  V.  WILKINS  et  aL 
(Supreme  Court  of  Oklahoma.    Nov.  18,  1913.) 

(ByUahtu  by  Me  Cowrt.; 

1.  Rbpixvih    (H   8&>   108*)  —  DiSMiaaAi.   bt 
Piairtut— Rights  or  Ocfkrdant. 

Under  Bev.  Laws  1910,  SI  4800,  4807, 
where  a  plaintiff  in  replevin  took  the  property 
under  the  writ,  sold  the  same,  and  dismissed  his 
suit,  defendant  is  entitled  to  have  his  right  of 
property  and  tbe  right  of  possession  inquired 
into  and  determined  by  the  court,  notwithstand- 
ing such  dismissal  and,  in  such  proceeding, 
should  the  right  of  property  and  of  possession 
be  found  in  his  favor,  he  is  entitled  to  judg- 
ment for  its  value  together  witli  ills  damages 
for  Uie  wrongful  detention  of  the  property. 

[Ed.  Note.— For  otber  cases,  see  Replevin, 
Cent  Dig.  if  349-861,  398-411;  Dec.  Dig.  {{ 
89,  103.»] 

2.  Appkai.  ano   Ebbob  (|  204*)— Admission 
or  EvioxROK— Objkctions  Biix>w. 

Where,  in  such  a  case,  the  usable  value  of 
the  property  was  tbe  defendant's  measure  of 
damages  for  its  wrongful  detention,  which  she 
failed  to  prove,  but  without  objection,  proved 
that  by  reason  of  the  wrongful  detention  she 
was  damaged  by  being  prevented  from  malting 
a  crop,  in  a  sum  certain,  held,  that  a  verdict 
in  her  favor  will  not  be  disturbed. 

(Ed.  Note. — ^For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1149,  125&-1272,  1274- 
1278,  1280,  1569;   Dec.  Dig.  $  204.*] 

3.  Apfbai.  akd  Ebbob  (f  1064*)— H  a  bmt.bbb 

EBROB— iNSTSaCTIOITS. 

Where  It  appears  that,  although  an  Instruc- 
tion is  erroneous,  the  jury  waa  not  misled  there- 
by, the  judgment  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  4219,  4221-4224;  Dec. 
Dig.  i  1064.*] 
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Error  from  County  Oonrt,  Jefferson  Coun- 
ty;   O.  M.  Bond,  Judge. 

Action  by  Isaac  Roberts  against  Mrs.  W.  J. 
Wllkins  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Afltemed. 

Bridges  &  Vertrees,  of  Waurlka,  for  plain- 
tiff in  error.  Jones  &  Green,  of  Waurlka,  for 
defendants  in  error. 

TURNER,  J.  On  May  24, 1909,  plaintiff  In 
error  sued  defendants  in  error,  "Mrs.  W.  J. 
Wllkins"  and  S.  J.  Wllkins,  a  minor,  in  re- 
plevin, and  there  was  turned  over  to  him  un- 
der the  writ  three  head  of  horses  and  a  wag- 
on of  the  alleged  total  yalue  of  |226,  which 
he  afterwards  sold.  Thereafter  both  defend- 
ants filed  separate  answers,  but  later  S.  J. 
(who  appeared  for  himself  and  not  by  guard- 
ian or  next  friend)  withdrew  his  answer  and 
demurred.  After  his  demurrer  was  oTerrul- 
ed,  plaintiff  dismissed  the  cause  as  to  both 
d^endants,  whereupon  Mrs.  Wllkins  asked 
for  a  trial  on  her  "counterclaim,"  and  S.  J. 
passed  out  of  the  case.  At  the  same  time 
plaintiff  asked  that  the  cause  be  continued, 
but  the  court  proceeded  to  trial  to  a  Jury 
over  his  objection  and  exception.  There  was 
a  verdict  and  Judgment  for  Mr&  Wllkins 
for  1160,  and  plaintiff  brings  the  case  here. 
It  seems  that  the  property  in  controversy  was 
included  in  two  certain  chattel  mortgages 
theretofore  executed  and  delivered  by  W.  J. 
Wllkins  and  S.  J.  Wllkins  to  the  plaintiff; 
that,  after  condition  broken,  plaintiff  by  this 
action  sought  possession  of  the  mortgaged 
property,  but,  before  suit,  W.  J.  Wllkins  died, 
leaving  "Mrs.  W.  J.  Wllkins,"  his  widow,  and 
S.  J.,  his  minor  son,  who  was  the  owner  of 
one  of  the  mortgaged  horses  and  which  was 
taken  under  the  writ 

There  is  no  merit  in  the  contention  that 
the  court  erred  in  excluding  testimony  that 
after  the  death  of  the  father,  S.  J.  turned 
the  property  over  to  plaintiff  but  thereafter 
regained  possession  and  refused  to  surrender 
it  to  plaintiff  on  demand. 

[1, 2]  Neither  is  there  merit  in  the  conten- 
tion that  the  cause  was  not  at  issue  and 
hence  did  not  stand  for  trial.  For  whether  at 
issue  or  not,  or  whether  her  pleading  was  an 
answer  or  a  "cross-bill,"  the  court  was  right, 
plaintiff  having  failed  to  prosecute  his  ac- 
tion to  final  Judgment,  in  proceeding  to  trial 
as  indicated  by  the  section  of  the  statute 
hereinafter  set  forth.  Her  answer,  among 
other  things,  contained  an  allegation  that  by 
reason  of  the  wrongful  seizure  of  the  prop- 
erty under  the  writ  she  bad  been  prevented 
from  making  a  crop,  to  her  damage  $300. 
While  it  seems  that  she  was  only  entitled  to 
recover   the  usable  value   of  the   property 


wrongfully  taken  from  her  under  the  writ 
(Thomas  v.  First  Nat  Bank,  82  Okl.  115,  121 
Paa  272),  and  that  the  alleged  damage  was 
too  remote  to  be  recovered,  if  objected  to, 
and,  on  that  ground,  either  by  answer  or 
"cross-bill,"  the  court  proceeded  to  trial  and 
to  Inquire  into  the  right  of  property  and  her 
right  to  the  possession  and,  without  objec- 
tion, to  bear  evidence  In  support  of  her  al- 
legation of  damage  only;  no  evidence  be- 
ing offered  as  to  usable  value.  Rev.  Laws 
1910  reads : 

"Sec.  4808.  If  the  property  has  been  de- 
livered to  the  plaintiff,  and  Judgment  ren- 
dered against  him,  on  demurrer,  or  If  he  oth- 
erwise fails  to  prosecute  his  action  to  final 
Judgment  the  court  shall,  on  applicatioa  of 
the  defendant  or  his  attorney,  proceed  to 
inquire  into  the  right  of  property,  and  right 
of  possession  of  the  defendant  to  the  property 
taken. 

"Sea  4807.  •  •  •  If  the  property  has 
been  delivered  to  the  plaintiff,  and  defend- 
ant claims  a  return  thereof,  Judgment  for 
the  defendant  may  be  for  a  return  of  the 
property,  or  the  value  thereof  in  case  a  re- 
turn cannot  be  had,  and  damages  for  taking 
and  withholding  the  same." 

But  plaintiff  cannot  complain  of  tliis  for 
the  reason  that  the  evidence  in  support  of 
this  allegation  was  Introduced  without  ob- 
jection, and  hence  no  error  can  be  predicated 
upon  it 

[3]  Whether  the  court  erred  in  leaving  it  to 
the  Jury  to  say  whether  or  not  the  writ  was 
wrongfully  sued  out  we  need  not  say,  for 
the  reason  -that  the  jury  found  that  it  was, 
and  correctly  we  think.  Neither  was  there 
material  error  in  that  part  of  the  charge 
which  told  the  Jury  that  If  they  believed  that 
plaintiff  had  no  ground  upon  which  to  base 
his  action,  and  that  the  property  was  and 
should  have  remained  the  property  of  the 
defendants  S.  J.  and  Mrs.  W.  J.  Wllkins, 
then  it  was  their  duty  to  find  for  the  defend- 
ants "for  the  amount  that  you  may  find  that 
they  Iiad  been  damaged  by  the  taking  of  the 
property,  under  the  evidence  in  this  case 
and  the  instructions  of  the  court  herein." 
This  for  the  reason  that  the  Jury  knew  that 
Mrs.  Wllkins  only  was  seeking  relief  in  dam- 
ages and  that  S.  J.  and  the  horse  he  claimed 
had  passed  out  of  the  case.  With  this  knowl- 
edge it  is  clear  the  Jury  disregarded  that 
part  of  the  charge  concerning  any  damage 
that  might  have  accrued  to  B.  J.,  for  in  their 
verdict  they  find  for  her  alone  and  assess 
her  damage  at  $160. 

As  substantial  Justice  has  been  done,  the 
Judgment  is  affirmed.  All  the  Justices  con- 
cur, except  WILLIAMS,  J.,  absent  and  not 
participating. 


Digitized  by  CjOOQIC 


OkL) 


QJJJSa  T.  LATIMER 


113 


SCOTT  et  aL  t.  BROWN  et  aL 
(Sopreme  Court  of  Oklahoma.    Dee.  9,  1918.) 

(ByUaWt  hy  fk»  Court.) 
InTARTS  (I  115*)— Appkai/— Summons  ik  Eb- 

>0a— HlITOBS. 

Where  summons  in  error  is  issued  and  serv- 
ed npon  their  guardian  and  not  upon  the  minors, 
who  by  their  guardian  were  plaintiffs  in  the 
coart  below,  or  their  attorneys,  held,  that  such 
service  fails  to  comply  with  sections  r>2:iS  and 
4721,  Rev.  Laws  (1910) ;  that  the  same  is  insuf- 
ficient to  give  the  court  jurisdiction  over  the 
minors,  and  that  the  motion  to  dismiss  the  pro- 
ceeding in  error  be  auatained  for  want  of  neces- 
lary  parties. 

(i:d.  Notfc— For  other  cases,  see  Infants,  Cent 
Dig.  {{  305.  326-^2 ;   Dec.  Dig.  f  116.*] 

Error  from  County  Court,  Jotmston  Coun- 
ty;  Nick  Wolfe,  Judge. 

Action  by  Mildred  Brown  and  others  against 
W.  M.  Scott  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Dismissed. 

Harry  K.  Allen,  of  Kansas  City,  Mo.,  for 
pl&intlfFs  in  error.  Slgler  &  Howard,  of  Ard- 
more,  for  defendants  In  error. 

TURNER,  J.  On  February  20,  1911,  Judg- 
moit  was  rendered  and  entered  herein  in  tbe 
comity  court  After  motion  for  a  new  trial 
was  filed  and  overruled,  plalntUTs  in  error, 
defendants  below,  c(»nmenced  proceedings  in 
error,  and  caused  summons  In  error  to  be 
issued  and  served  on  A.  P.  Brown,  guardian 
of  Mildred  Brown,  Alice  Brown,  Wm.  G. 
Brown,  and  Martin  Brown,  minors,  who,  by 
their  said  guardian,  were  plaintiffs  below. 
Come  tbe  minors  and  move  the  court  to  dis- 
miss tbe  proceeding,  "because  no  summons  In 
error  was  ever  served  npon  tbe  defendants 
In  error  or  their  attorneys."  Section  6238, 
Rer.  Laws  (1910),  provides  that  after  tbe  pe- 
tition in  error  has  been  filed  In  this  court  "a 
sonuDons  shall  issue  and  be  served,  or  pub- 
llcatl4Ri  made,  as  In  tbe  commencement  of  an 
action.  A  service  on  the  attorney  of  record 
in  tbe  original  case  shall  be  sufficient"  Sec- 
tion 4721,  Rev.  Laws  (1910),  provides,  if  the 
defendant  is  a  minor  and  under  the  age  of 
14  years,  that  the  summons  in  the  com- 
mencement of  an  action  shall  be  served  on 
the  minor  and  bis  guardian,  and  if  over  14 
years,  tb^i  on  the  minor.  In  either  case  it 
is  necessary  to  serve  tbe  minor.  Tills  stat- 
ute must  be  strictly  followed. 

Tbe  court  having  acquired  no  jurisdiction 
of  tbe  minors  by  proper  service,  the  motion 
to  dismiss  is  sustained.  Boiling  et  aL  ▼. 
Campbell,  36  Okl.  671,  128  Pac.  1091 ;  Fan- 
ning V.  Foley,  99  Gal.  336,  33  Paa  1098; 
Keys  V.  McDonald  et  al.,  1  Handy  (Ohio) 
287;  Helms  v.  Ctiadboume,  45  Wis.  00;  In- 
gersoU  T.  IngersoU,  42  Miss.  155;  Melcher  v. 
Schlater,  5  Neb.  (Unof.)  445,  98  N.  W.  1083; 
Campbell  v.  Laclede  Gas  Co.,  84  Mo.  352; 
Jones  V.  Mathews  (Mlsa)  4  South.  547.  All 
tbe  Justices  concur. 


GILES  et  al.  T.  LATIMER  et  aL 
(Supreme  Court  of  Oklahoma.    Nov.  18,  1913.) 

(8»Vatm*  by  the  Oouri.) 

1.  BviDEIfOK    (I   66*)  —  IdSASK  —  PbeSVMFTIOIT 
AOAINST  INTANOT. 

Where  nothing  appears  to  the  contrary,  a 
lessor  is  presumed  to  be  an  adult  at  tbe  time  he 
makes  the  lease,  and  one  who  relies  upon  his 
infancy  to  defeat  his  act  has  the  harden  of 
proof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  76 ;  Dec  Dig.  i  60.*] 

2.  Rkfokuation   or   Instbukbnts   ({  46*)— 
Pboc«dum>— Submission  to  Jubt. 

Where  such  issue  arises  in  a  suit  in  equity 
to  reform  a  lease,  tbe  court  may  submit  the  i»- 
sue  to  a  Jury,  pursuant  to  Comp.  Laws  19()9,  { 

IE!d.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  I  194;  Dec.  Dig.  I 
48.*] 

8.  Appkai.  and  Erbob  (S  260*>— BSxcbptioh— 
Neckssitt. 

Whether  tlie  court  erred  in  the  admission 
of  testimony  over  objection  will  not  be  consid- 
ered, where  no  exception  is  saved  to  the  ruling 
of  the  court 

[Ed.  Note.— For  other  cases,  aee  Apjwal  and 
ICrror,  iJent.  Dig.  %i  1663^1515;  Dec.  Dig.  | 
260.*] 

4.  Appeal  and  Ebbob  (5  2C3*)— Exception- 
Necessity. 

Where  no  exception  was  saved  to  that  part 
of  the  charge  which  told  the  jury  to  "take  this 
case,  the  pleadings,  the  blank  verdicts,  and  this 
charge,  and,  after  consideration  of  your  verdict, 
return  with  same  into  open  court,"  and  nothing 
appears  in  the  record  to  disclose  that  the  jury 
did  so  over  defendant's  objection  and  exception, 
this  court  will  not  consider  whether  there  was 
error  in  permitting  the  jury  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1516-1623,  1K25-1532; 
Dec.  Dig.  §  263.*] 

Error  from  District  Court,  McClain  Coun- 
ty;   R.  McMillan,  Judg& 

Action  by  A.  D.  Latimer  and  another 
against  O.  W.  Giles  and  others.  Judgment 
for  plaintiffs,  and  certain  defendants  bring 
error.    Affirmed. 

Bennie,  Eocker  &  Moore,  of  Purcell,  for 
plaintiffs  in  error.  J.  F.  Sharp,  of  Oklahoma 
City,  and  J.  B.  Dudley,  of  Norman,  for  de- 
fendants in  error. 

TURNER,  J.  This  is  an  action  to  reform 
a  lease  brought  by  Latimer,  the  lessee,  one  of 
the  defendants  in  error.  Tbe  petition  sub- 
stautially  states  that  on  February  2,  1907, 
one  of  the  defendants,  Foster,  who  was  con- 
ceded to  be  a  citizen  of  tbe  Choctaw  Nation 
of  less  than  one-half  blood,  leased  bis  allot- 
ment of  160  acres  for  a  term  of  five  years 
from  that  day,  in  consideration  of  $300, 
which  was  paid ;  that  by  mutual  mistake  of 
tbe  parties  80  acres  thereof  was  not  included 
in  the  lease ;  that  the  lessee  had  entered  in- 
to possession  of  tbe  land  Intended  to  be  con- 
veyed by  the  lease,  and  had  been  in  po-sses- 
sion  thereof  ever  since,  and  bad  erected  there- 
on valuable  improvements;    that  later  tbe 
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lessor  leased  the  80  acres  Intended  to  be  in- 
cluded in  the  lease  to  tbe  defendant  U  C. 
Giles,  and  bad  later  conveyed  the  same  to  de- 
fendant 6.  W.  Giles,  who  thereafter  con- 
veyed some  Interest  therein  to  defendant  W. 
D.  Lamar.  "Plaintiff  further  states  that  de- 
fendants 6.  W.  Giles,  L.  C.  Giles,  and  W.  D. 
Lamar  all  well  Imew,  long  prior  to  the  time 
that  either  of  said  defendants  may  have 
acquired  any  right  in  and  to  any  portion 
of  tbe  lands  described  in  plaintifTs  original 
lease,  February  2,  1907,  that  said  plaintifl 
was  holding  the  said  lands,  including  tbe 
N.  V^  of  the  S.  W.  \i  of  said  section  16  (be- 
ing the  80  acres  above  referred  to),  and  that 
said  defendants,  and  each  of  them,  knew 
that  this  plaintiff  was  in  the  actual  and 
notorious  possession  of  said  lands,  Including 
said  80-acre  tract,  and  had  been  since  tbe 
date  of  tbe  execution  of  the  lease,  as  afore- 
said." The  prayer  is  that  tbe  lease  be  re- 
formed BO  as  to  Include  the  land  Intended  to 
be  conveyed,  which  was  the  whole  of  the 
lessor's  allotment,  and  that,  pending  tliis 
suit,  defendant  O.  W.  Giles  be  restrained 
from  prosecuting  his  action  in  ejectment,  al- 
ready commenced  against  plaintiff,  to  re- 
cover the  80  acres  omitted  from  the  lease. 
After  demurrer  thereto  filed  and  overruled, 
defendants  answered,  admitting  the  allega- 
tions of  the  petition,  and  interposing  the  sole 
defense  that  at  the  time  of  the  execution  of 
the  lease  Foster  was  a  minor,  and  for  that 
reason  tbe  lease  was  void.  After  issue  Join- 
ed by  reply,  in  effect  of  a  general  denial, 
there  was  trial  to  a  jury,  and  verdict  and 
Judgment  for  the  plaintiff.  All  the  defend- 
ants save  Foster,  who  is  made  a  defendant 
in  error,  bring  tbe  case  bera 

[1,2]  There  is  no  merit  in  the  contention, 
as  the  petition  falls  to  state  that  Foster  was 
an  adult  at  the  time  he  executed  the  lease, 
that  the  demurrer  thereto  should  have  been 
sustained.  2  Cyt  p.  690,  says ;  "  •  •  • 
Where  nothing  appears  to  the  contrary,  per- 
sons entering  into  an  agreement  are  pre- 
sumed to  be  adults,  and  competent  to  con- 
tract, and  hence  one  who  relies  upon  his  in- 
fancy to  defeat  his  act,  contract,  etc.,  has 
the  burden  of  proving  such  infancy."  While 
it  is  conceded  that  Foster  had  a  right  to 
make  this  lease  if  an  adult,  it  is  contended 
that  such  he  was  not  at  the  time,  but  a  mi- 
nor, and  that  by  reason  of  his  minority  the 
lease  was  void  under  the  statute.  As  the 
issue  of  minority  was  one  of  fact  arising  in 
this,  a  suit  of  equity,  tbe  court  did  not  err 
In  submitting  the  issue  to  the  Jury.  Comp. 
Laws  1909,  i  5785;  Catron  v.  Deep  Fork, 
etc.,  35  Okl.  450,  ISO  Pac.  263;  McCoy  v.  Mc- 
Coy, 30  Okl.  393,  121  Pac.  176,  Ann.  Cas. 
1913C,  146. 

IS]  To  maintain  the  issue  on  his  part 
Latimer  introduced  as  a  witness  the  brother 
of  Foster,  whose  uncontroverted  evidence 
was  that  Foster  was  21  years  old  on  June 


4,  1906,  and  by  the  family  Bible,  Introduced 
in  evidence^  proved  that  be  was  bom  June 
4,  1885.  After  that  Latimer  was  permitted 
to  testify,  over  objection,  that  Foster  told 
the  witness  that  he  was  of  age  at  the  time  of 
the  execution  of  tbe  lease,  and  that  Foster's 
mother,  at  tbe  same  time  and  in  bis  presence, 
said  he  was  of  age,  and  that  witness  be- 
lieved it,  and,  relying  thereupon,  parted  with 
the  consideration  expressed  in  the  lease. 
Whether  the  court  erred  in  so  doing  we  will 
not  say,  for  the  reason  that  no  exception 
was  saved  to  the  ruling  of  tbe  court  in  ad- 
mitting the  evidence.  Dunham  v.  Holloway, 
3  OkL  244,  41  Pac.  140;  Capital  Fire  Ins. 
Co.  V.  Carroll,  26  Okl.  286, 109  Pac.  636,  and 
cases  cited. 

[4]  As  there  is  no  exception  to  that  part  of 
tbe  charge  which  tells  the  jury  to  "take 
this  case,  the  pleadings,  the  blank  verdicts, 
this  charge,  and  after  tbe  consideration  of 
your  verdict  return  with  the  same  into  open 
court,"  and  nothing  appears  In  the  record 
to  disclose  that  the  Jury  did  so  over  defend- 
ants' objection  and  exception,  we  will  not 
consider  whether  there  was  error  in  per- 
mitting the  jury  so  to  do. 

There  Is  no  merit  in  the  remaining  as- 
signments. 

Affirmed.     All  tbe  Justices  concur. 


DAVIS  et  al.  v.  BOARD  OF  COM'RS  OF 
LINCOLN  COUNTY  et  al. 

(Supreme  Court  of  Oklahoma.  March  11,  1913. 
On  Rehearing,  Dec.  9, 1913.) 

(Byllahm  by  the  Oovrt.) 

1.  DbAIRS    (I    91*)— AsSESSMKNT^lNJtlHOnOH 

— Adbquatc  Remeot  bt  Appkal. 

Where  tbe  commissioners  of  a  drainage  dis- 
trict have,  by  pursuing  the  provisions  of  the 
Drainage  Act  (chapter  32,  ||  3043-3077,  Comp. 
Laws  1909),  acquired  jurisdiction  to  make  as- 
sessments against  property  in  the  district  for 
benefits^  and  the  property  owners  have  been  giv- 
en notice  of  a  bearing  on  said  assessments, 
as  provided  bv  statute,  and  have  had  an  op- 
portunity to  be  heard  upon  their  objections 
thereto,  such  property  owners  cannot  be  heard 
to  say  in  a  proceeding  for  injunction  that  the 
assessments  levied  by  the  commissioners  are 
greater  than  the  benefits  received,  or  are  not  in 
proportion  to  those  levied  upon  other  property 
receiving  corresponding  benefits,  because  such 
property  owners  have,  by  reason  of  section 
3050,  Comp.  Laws  1909,  an  adequate  remedy  by 
appeaL 

[Ed.  Note.— For  other  coses,  see  Drains,  Cent. 
Dig.  SS  63,  82,  102,  103;    Dec.  Dig.  {  91.*] 

2.  Drains  ({  76*)— Rkpobt  of  Vixwxbs— No- 
tick  OF  HxABiNO — Necessity. 

The  provision  of  section  3052,  Comp.  Laws 
1909,  which  requires  that  the  county  clerk 
shall,  upon  the  filing  of  the  report  of  the  view- 
ers of  a  drainage  district,  issue  a  notice  direct- 
ed by  name  to  tbe  property  owners  of  the  dis- 
trict, informing  tbem  of  the  date  of  the  hear- 
ing on  the  report  of  the  viewers  as  to  assess- 
ments of  benefits  and  damages,  and  that  the 
same  shall  be  published  for  four  weeks  in  some 
newspaper  printed  and  of  general  circulation 
in  the  county,  is  mandatory;   and,  where  such 
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notice  is  not  giyen  as  provided  by  said  statute, 
tlie  assessment  of  benefits  and  damages  ia  Toid 
«s  to  all  property  owners  who  do  not  appear 
Bt  said  hearing!,  or  otberwise  waive  tlie  issu- 
ance and  publication  of  such  notice. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Kg.  H  76-81;    Dec  Dig.  {  76.*] 

3.  Dbaijtb  (§  76»)— Oath  of  Vibwebs— Nkobs- 

8ITT. 

The  ijroTisions  of  section  3047,  Comp. 
Laws  19(w,  require  that  the  viewers  of  any 
drainage  district  shall,  before  entering  upon  the 
discharge  of  their  duties,  take  and  subscribe  to 
an  oath  to  faithfully  and  impartially  discharge 
their  duties  as  such  viewers,  and  to  fairly  and 
correctly  make  and  return  the  report  required 
bj  Btatnte,  is  mandatory  to  the  extent  at  least 
tiiat,  where  the  property  owners  for  whose 
benefit  the  requirement  of  the  statute  is  pri- 
marily made  do  nothing  to  waive  such  irregu- 
larity, failure  of  the  viewers  to  take  the  oath 
rendeiB  their  proceedings  void. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  H  76-81;    Dec  Dig.  |  76.»] 

4.  DbaIKS     (I    91»)— CONTBAOT8 — iHJUItCTION. 

Although  the  assessments  for  an  Improve- 
ment in  a  drainage  district  have  been  made 
and  a  clond  thereby  created  upon  the  title  to 
the  lands  against  which  such  assessments  are 
made,  the  owners  of  such  lands  may  maintain 
an  action  to  enjoin  the  commissioners  of  the 
district  from  issuing  bonds  and  contracting  for 
the  improvement  and  paying  therefor,  where 
the  assessments  made  are  void,  and  said  further 
acts  of  tlie  commissioners  will  further  compli- 
cate the  cloud  upon  the  title  to  plaintiffs'  prop- 
erty and  result  in  the  unlawful  expenditure  of 
pablic  funds. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  U  S3,  82,  102,  103 ;    Dec  Dig.  f  91.*] 

(Additional  ByOaTnu  ly  Editoridl  Btaff.) 

On  Rehearing. 

5.  Drains  (I  76*) — Rkpobt  of  Vibwibs— No- 
tics    OF    HEASinO — SUFnCIENCT. 

The  notice  of  a  hearing  on  the  report  of 
vieweiB  in  drainage  district  assessment  pro- 
ceedings was  void,  where  it  did  not  contain 
in  appropriate  columns  a  tabulated  description 
of  eyttf  lot  or  parcel  of  land  to  be  affected 
^  the  proposed  improvement,  as  required  by 
Comp.  Laws  1909,  {  3062. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  K  76-81;    Dec  Dig.  {  76.»] 

Error  firom  District  Conrt,  Lincoln  County ; 
Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  George  Davis  and  others  against 
the  Board  of  County  Commissioners  of  Xiin- 
coln  county  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  hrliig  error.  Be- 
versed  and  remanded. 

PlalntLCFs  in  error  were  plaintiffs  In  the 
court  below,  and  defendants  In  error,  defend- 
ants. Plaintiffs  allege  In  their  petition  that 
each  of  tbem  is  the  owner  of  land  In  Deep 
Fork  drainage  district  No.  1,  in  lincoln 
county;  and  that  the  land  of  each  of  them 
has  been  assessed  to  pay  for  the  construction 
and  maintenance  of  a  drainage  ditch  in 
Deep  Fork  Valley ;  that  defendants,  as  com- 
missioners of  said  district,  have  caused  a 
survey  to  be  made  for  the  purpose  of  digging 
said  ditch,  and  for  the  purpose  of  paying 
therefor  have  levied  assessments  upon  the 
lands  in  said  district,  including,  among  oth- 


ers, the  lands  of  plaintiffs.  Plaintiffs  charge 
that  the  assessment  levied  upon  their  lands 
Is  much  In  excess  of  any  benefits  which  can 
possibly  accrue  thereto  by  the  digging  of  the 
ditch ;  and  that  the  amounts  charged  as 
benefits  against  their  lands  by  defendants  ia 
much  more  than  the  value  of  their  lands  at 
the  present  time,  and  more  than  the  value  of 
their  lands  will  be  when  said  ditch  is  com- 
pleted and  in  operation.  By  reason  of  these 
facta,  It  Is  charged  that  their  lands  are  about 
to  be  confiscated  and  taken  from  them,  wlth- 
ont  due  process  of  law  and  in  contravention 
of  the  fourteenth  amendment  to  the  federal 
Constitntlon.  They  further  allege  that  in  the 
drainage  district  are  located  certain  school 
lands  belonging  to  the  state,  against  which 
defendants  have  made  assessments  for  bene- 
fits; bat  that  defendants,  knowing  that  there 
Is  no  provision  of  law  by  which  such  assess- 
ments could  be  collected,  have  assessed 
against  the  lands  of  plaintiffs  and  others  In 
like  condition  Increased  charges  sufficient  to 
cover  the  amount  of  benefits  charged  against 
the  school  lands,  which  cannot  be  collected. 
They  also  allege  that  a  large  number  of 
Indian  allotments  are  situated  in  said  dis- 
trict; and  that  defendants  are  without  power 
or  authority  to  levy  any  assessments  against 
any  of  these  Indian  allotments  or  to  collect 
anything  from  them  for  the  benefits  such 
lands  wlll_  receive  by  the  construction  of  the 
ditch;  and  that  defendants  have  raised  the 
amounts  assessed  against  the  lands  of  plain- 
tiffs to  cover  the  deficiency  that  will  be 
caused  because  of  their  Inability  to  collect 
from  said  Indian  lands  any  charges  for  bene- 
fits. By  reason  of  these  facts,  they  allege 
that  th^r  lands  are  charged  with  more  than 
their  proportionate  share  of  the  benefits  that 
will  be  received  from  a  construction  of  the 
ditch,  all  in  violation  of  the  fourteenth 
amendment  to  the  federal  Constitution.  De- 
fendants are  now  undertaking  to  issue  bonds 
and  let  a  contract  for  the  construction  of 
the  ditch,  which  plaintiffs  allege  will  create 
a  lien  upon  their  property  and  create  a  cloud 
on  the  title  to  their  lands ;  and  that  the  acts 
of  the  defendants  are  not  only  void,  because 
of  the  foregoing  facts,  but  also  because  de- 
fendants have  proceeded  to  act  without  no- 
tice to  the  plaintiffs  of  their  intention  to  con- 
struct the  ditch  having  been  Issued  as  re- 
quired by  law,  and  because  no  notice  has 
ever  been  served  upon  the  plaintiffs;  and 
that  the  notice  Issued  did  not  contain  mat- 
ters required  by  the  statute  to  be  contained 
therein,  and  has  not  been  published  for  four 
weeks  as  required  by  law — by  reason  of 
which  fact,  they  contend  the  burden  of  the 
benefits  has  been  assessed  against  their  lands 
without  notice  and  opportunity  to  be  heard 
on  objections  thereto.  They  also  allege  that 
the  viewers  appointed  to  assess  said  benefits 
proceeded  to  do  so  without  taking  and  sub- 
scribing to  the  oath  required  by  law  of  them 


•For  otber  cases  E«e  sune  topic  and  section  NCllBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezea 
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before  entering  upon  the  discharge  of  their 
duties.  Other  Irregularities  In  the  procedure 
taken  by  the  defendants  are  alleged,  but  a 
consideration  of  those  already  mentioned  will 
be  sufficient  to  dispose  of  the  others. 

This  appeal  Is  prosecuted  from  an  order  of 
the  court  sustaining  a  demurrer  to  plaintiffs' 
petition,  and  the  sole  questions  presented  for 
our  consideration  arise  on  tlie  petition  of 
plaintiffs  and  the  demurrer  of  defendants. 

Devereux  A  Hildreth,  of  Guthrie,  for  plain- 
tiffs in  error.  Grant  Stanley,  of  Oklahoma 
City,  for  defendants  in  error. 

HATES,  G  J.  (after  stating  the  facts  as 
above).  The  statutes  controlling  the  ques- 
tions this  proceeding  presents  are  to  be 
found  in.  chapter  32,  Comp.  Laws  1909.  The 
board  of  county  commissioners  are  invested 
with  power  at  any  regular  meeting,  when  the 
same  shall  be  conducive  to  public  health,  or 
where  it  will  be  a  public  utility  or  benefit  to 
agricultural  interests  or  to  the  soil  of  the 
lands  affected,  to  cause  to  be  constructed, 
straightened,  or  widened  any  underground  or 
tile  ditch  or  drain,  or  natural  stream  of  wa- 
ter within  the  county.  Said  commissioners 
are  invested  with  exclusive  Jurisdiction  to 
hear  and  determine  all  contests  and  objec- 
tions to  the  creation  of  such  district.  Before 
any  district  shall  be  established,  however, 
there  must  be  filed  with  the  clerk  of  the 
county  a  petition  signed  either  by  15  per  cen- 
tum of  the  owners  or  by  the  resident  owners 
of  15  per  centum  of  the  aggregate  acres  of 
land  to  be  benefited  or  affected  by  the  Im- 
provement and  to  be  assessed  for  the  con- 
struction thereof.  Upon  the  filing  of  such  a 
petition,  the  county  commissioners  are  re- 
quired to  appoint  three  resident  freeholders 
of  the  county,  possessing  certain  qualifica- 
tions named  in  the  statute,  who,  assisted  by 
the  surveyor,  shall  proceed  at  once,  under 
the  direction  and  order  of  the  commissioners, 
to  view  the  line  of  the  proposed  drain  or  Im- 
provement and  to  report  whether  the  pro- 
posed Improvement  Is  practical  and  neces- 
sary, and  whether  it  is  a  private  or  public 
utility  and  benefit  After  the  report  of  the 
viewers  is  filed,  the  county  clerk  Is  required 
to  fix  by  order  of  record  the  time  for  hearing 
the  petition  and  report  of  the  viewers,  and 
cause  notice  to  be  given  by  publication  for 
two  weeks  In  some  newspaper  printed  and  of 
general  circulation  in  the  county  of  the  pend- 
ency of  the  petition  and  of  the  date  fixed  for 
the  hearing  thereon.  If  upon  its  hearing  the 
commissioners  shall  find  that  the  proposed 
Improvement  is  necessary  or  will  be  a  public 
utility,  they  shall  cause  to  be  entered  upon 
the  record  a  finding  to  that  effect,  together 
with  an  order  directing  the  viewers  previous- 
ly appointed  to  go  upon  the  line  described  In 
the  order,  and  to  establish  the  precise  loca- 
tion of  the  Improvement,  and  to  make  a  sched- 
ule of  all  lots  and  parcels  of  land,  together 
with  the  names  and  residences  of  the  owners 
that  will  be  benefited,  damaged,  or  condemn- 


ed by  or  for  the  Improvements,  and  to  make 
a  schedule  of  damages  or  benefits  to  each 
tract  of  40  acres  or  less,  and  to  make  sepa- 
rate estimates  of  the  cost  of  location  and  oon- 
structlon,  and  to  apportion  same  to  each 
tract  and  to  apportion  the  benefits  or  dam- 
ages that  may  result  to  each. 

When  this  report  Is  filed  In  the  office  of  the 
county  clerk,  It  Is  the  duty  of  the  county 
clerk  Inunedlately  to  set  a  hearing  of  same 
for  some  day  during  the  next  regular  meet- 
ing of  the  board  of  county  commissioners, 
and  thereupon  to  Issue  In  the  name  of  the 
state  a  notice  directed  by  name  to  every  per- 
son returned  by  the  viewers  as  the  owner  of 
any  lot  or  parcel  of  land  affected  by  the  Im- 
provements or  of  any  Interest  therein,  and 
also  by  name  to  all  others  who  In  any  man- 
ner may  be  ascertained  to  own  such  land  or 
any  part  thereof;  and  also,  generally,  to  all 
other  persons  without  mentioning  their  names 
who  may  be  interested  therein,  notifying 
them  of  the  petition  and  report  and  of  the 
date  on  which  the  petition  and  report  will  be 
heard,  and  requiring  all  such  persons  noti- 
fied to  appear  on  that  date  to  show  cause,  if 
any  they  have,  why  the  report  shall  not  be 
confirmed  as  made  or  as  the  same  may  be 
amended  by  the  commissioners,  and  the  as- 
sessments therein  described  or  reported  shall 
not  be  made  as  reported  or  as  amended.  If 
the  commissioners  find  that  due  notice  has 
been  given,  they  shall  examine  the  report 
of  the  viewers  and  surveyor,  and  If  they 
find  that  the  assessments  of  the  cost  of 
location  and  construction  and  of  damages 
and  benefits  to  each  tract  are  correct,  and 
that  the  apportionment  of  cost  is  in  pro- 
portion to  the  benefits,  and  that  the  as- 
sessed damages  of  each  tract  are  fair  and 
just,  they  shall  approve  and  confirm  the  re- 
port But  If  they  find  It  Is  unjust  or  errone- 
ous, they  may  amend  the  report  upon  evi- 
dence so  as  to  make  the  apportionment  fair 
and  just  In  proportion  to  the  benefits  or 
damages.  All  lands  benefited  by  the  drain 
or  Improvement  are  required  to  be  assessed 
In  proportion  to  the  benefits  for  the  con- 
struction thereof.  From  the  order  of  the 
commissioners  approving  the  schedule  of  the 
assessments,  an  appeal  may  be  prosecuted 
to  the  district  court  by  any  person  aggrieved; 
and  upon  such  appeal  there  may  be  deter- 
mined either  or  any  of  the  following  ques- 
tions: First,  whether  just  compensation  has 
been  allowed  for  property  appropriated. 
Second,  whether  proper  damages  have  been 
allowed  for  property  prejudicially  affected 
by  the  Improvement  Third,  whether  the 
property  for  which  an  appeal  Is  prayed  has 
been  assessed  more  than  It  will  be  benefited, 
or  more  than  its  proportionate  share  of  the 
cost  of  the  Improvements. 

[1]  As  to  those  alleged  Irregularities  which 
resulted  In  assessing  the  property  of  plain- 
tiffs a  greater  amount  than  the  property  will 
be  benefited,  or  more  than  the  proportionate 
share  of  the  cost  of  the  improvement  than 
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should  be  asaessed  against  the  propertiea  of 
the  respectlTe  plain ttfTa,  an  adequate  remedy 
by  appeal  is  afforded  by  the  statute  to  plaln- 
cUb,  U  the  commisslonera  acquired  Jorlsdie- 
tlon  to  make  the  order  conflrmlng  the  report 
of  the  viewers.  Where  a  commission  or  the 
public  officials,  authorized  by  law  to  levy  as- 
sessments against  property  for  special  bene- 
fits resulting  from  local  improvements,  ob- 
tain Jurisdiction  to  levy  the  assessment,  and 
an  opportunity  is  given  by  appeal  to  the  prop- 
erty owner  to  protect  him  against  any  irreg- 
ularities in  the  proceedings,  the  rule  which 
seems  to  us  to  be  supported  by  the  sounder 
reason,  and  which,  in  so  far  as  we  have  been 
able  to  investigate  the  authorities,  Is  sup- 
ported by  the  weight  of  authority.  Is  that, 
whether  the  property  owner  has  taken  ad- 
vantage of  the  appeal  or  not,  the  opportu- 
nity of  a  remedy  by  appeal  will  prevent  him 
from  obtaining  an  Injunction  as  to  any  de- 
fect which  might  have  been  remedied  by  ap- 
peaL  Gardiner  et  aL  v.  City  of  Blufton,  173 
Ind.  454,  89  N.  E.  858,  90  N.  B.  898,  22  Ann. 
Cas.  713;  Cauldwell  et  aL  t.  Curry  et  aL, 
93  Ind.  363 ;  Caskey  v.  Oty  of  Greensburgh, 
78  Ind.  233;  Jones  v.  Gable,  150  Mich.  80, 
113  N.  W.  577;  Minn,  ft  St  L.  By.  Co.  v. 
liinquist,  119  Iowa,  144,  98  N.  W.  103;  Ly- 
man V.  aty  of  Chicago,  211  IlL  209,  71  N.  E. 
832 ;  President  ft  Fellows  of  Yale  College  v. 
CI^  of  New  Haven,  57  Conn.  1,  17  AU.  139. 

If  the  commissioners  in  the  instant  case 
acquired  Jurisdiction  to  make  tlie  assess- 
ments against  the  property  of  plalntUTs,  and 
plaintiffs  had  an  opportunity  to  be  heard  up- 
on the  objections  thereto,  they  cannot  now  be 
heard  to  say  in  this  proceeding  that  the  as- 
sessments levied  are  greater  than  the  bene- 
fits received,  or  are  not  In  proportion  to  those 
levied  upon  other  property  receiving  corre- 
sponding beneflta  On  the  other  hand,  if 
the  commissioners  did  not  acquire  Jurisdic- 
tion— ^to  which  question  we  shall  next  ad- 
vert— the  assessment  Is  void,  and  further 
consideration  of  these  alleged  Irregularities 
need  not  be  made. 

[2]  Where  local  or  special  assessments  are 
made  against  property  to  pay  for  local  im- 
provements and  the  cost  of  the  Improvements 
is  by  such  assessments  apportioned  to  the 
property  owners  in  proportion  to  the  bene- 
fits received,  it  la  clear,  by  the  great  weight 
of  authority,  that  at  some  stage  in  the  pro- 
ceedings some  form  of  notice  of  the  assess- 
ments to  the  property  owners  and  an  oppor- 
tunity to  be  heard  upon  exceptions  or  objec- 
tions to  the  assessments  must  be  given ;  and 
statutes  that  fall  to  provide  or  to  authorize 
such  notice  are  declared  void,  because  in 
violation  of  the  federal  constitutional  pro- 
vision which  forbids  the  taking  of  property 
^tbout  due  process  of  law.  The  statute  in 
tbe  case  at  bar  provides  for  service  of  notice 
by  publication,  but  does  not  provide  for  per- 
sonal service  of  such  notice;  and  it  is  al- 
leged in  the  petition  that  no  personal  notice 
was  Barred.    But  the  absence  of  provision 


for  personal  notloe  In  the  statute  and  the 
fkilure  to  give  personal  notice  does  not  ren- 
der the  statute  invalid  and  does  not  result 
in  the  proceeding  denying  to  the  property 
owners  due  process  of  law.  If  some  other 
form  of  notice  Is  provided  and  given  which 
fairly  and  reasonably  apprises  the  property 
owners  of  the  proceeding  to  assess  their 
property  aftd  gives  them  an  opportunity  to  be 
hear^  upon  the  merits  of  their  objections  to 
the  asaiessment.  Where  the  statute  provides 
for  notice  by  publication,  that  accomplishes 
the  purpose,  and  It  Is  not  void  as  being  in 
violation  of  the  constitutional  provision 
which  prohibits  the  taking  of  property  with- 
out due  process  of  law.  Belllngham  Bay  ft 
British  Columbia  By.  Co.  v.  New  Whatcom, 
172  U.  S.  314, 19  Sup.  Ct  20S,  48  L.  Ed.  460; 
Wight  V.  Davidson,  181  U.  S.  871,  21  Sup. 
Ct  616,  46  L.  Ed.  900;  Ballard  v.  Hunter, 
204  n.  S.  241,  27  Sup.  Ct  261,  51  L.  Ed.  461 ; 
Bitter  V.  Drainage  DIst.  No.  1,  78  Ark.  680, 
94  S.  W.  711;  section  121,  Page  &  Jones  on 
Taxation  by  Assessment 

This  statute  prescribes  that  notice  shall  be 
given  by  publication  for  four  weeks  in  some 
newspaper  printed  and  of  general  circula- 
tion In  the  county,  the  last  insertion  to  be 
before  the  day  set  for  the  bearing  on  the 
report  of  the  assessment  of  benefits  and  dam- 
ages by  the  viewers;  but  the  publication  of 
this  notice  was  not  made.  There  is  no  alle- 
gation in  the  petition  whether  the  notice  of 
the  bearing  on  the  petition  and  upon  the  re- 
port of  the  viewers  as  to  whether  the  pro- 
posed Improvement  Is  practicable  and  nec- 
essary, or  will  be  of  boieflt,  or  of  public 
utility,  was  given.  Since  the  presumption  in 
this  proceeding  Is  that  the  officers  discharg- 
ed' their  duty  and  that  the  proceedings  are 
regular,  except  as  they  are  shown  to  be 
otherwise,  the  question  might  be  suggested, 
although  it  has  not  been  by  counsel,  whether 
plaintiffs,  having  received  notice  and  had  an 
opportunity  to  be  heard  at  the  hearing  on 
the  iietltlon  for  the  formation  of  the  district 
and  construction  of  the  ditch  and  upon  the 
report  of  the  viewers  as  to  its  practicability 
and  necessity,  will  not  be  held  bound  to  take 
notice  of  subsequent  pioceedlngs;  and  fail- 
ure to  publish  the  notice  of  the  hearing  upon 
the  assessment  although  an  irregularity, 
does  not  render  the  assessments  void  for 
want  of  Jurisdiction  of  the  commissioners. 

In  People  ex  rel.  Barber  v.  Chapman,  127 
IlL  387,  19  N.  E.  872,  the  court  considered  a 
statute  that  provided  that  after  the  commis- 
sioners shall  classify  the  lands  within  the 
drainage  district  and  that  when  they  have 
established  or  properly  tabulated,  or  shown 
by  a  map  such  classification,  the  same  shall 
be  filed  In  the  office  of  the  town  clerk  for 
Inspection  and  shall  remain  as  a  basis  for 
levy  of  such  taxes  as  may  be  needed  for  the 
purpose  of  the  drainage  district  The  stat- 
ute also  provided  that  notice  should  be  per- 
sonally served  upon  all  persons  owning  lands 
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to  be  affected  by  the  proposed  work,  notify- 
ing them  of  the  time  and  of  the  place  where 
the  drainage  commissioners  would  meet  to 
hear  any  and  all  objections  that  might  be 
made  to  the  classification  of  lands.  This  no- 
tice was  given,  but  the  property  owners 
complained  that  no  notice  was  given  or  bear- 
ing bad  before  resolution  or  order  of  the 
commissioners  making  the  special  assess- 
ments, or  of  the  making  and  filing  of  the 
assessment  rolls,  and  that  they  did  not  learn 
of  such  facts  until  after  the  time  allowed  by 
statute  for  an  appeal  therefrom  had  ex- 
pired. It  was  held  that,  since  the  statute 
did  not  require  a  notice  of  the  subsequent 
proceedings  to  be  given,  the  property  owners 
were  required  to  take  notice  thereof;  and 
that  the  proceedings  might  be  likened  to  a 
suit  in  a  court,  and,  the  commissioners  hav- 
ing acquired  jurisdiction  over  the  person  of 
the  property  owners,  they  are  required  to 
take  notice  of  the  different  steps  taken  in 
the  cause,  without  further  notice. 

Provision  for  notice  of  every  step  in  as- 
sessment proceedings  is  not  necessary  in 
order  to  render  a  statute  not  subject  to  at- 
tack for  denying  due  process  of  law;  bat 
the  question  here  presented  is  not  whether 
the  statute  Is  void  because  it  takes  property 
without  due  process  of  law,  but  whether  the 
statute,  having  provided  that  two  notices 
shall  be  given,  the  second  notice  must  be 
given  before  the  commissioners  acquire  ju- 
risdiction to  make  the  assessment  and  pro- 
ceed to  issue  bonds  and  contract  for  the  con- 
struction of  the  ditch.  Statutes  which  au- 
thorize the  taking  of  private  property  for 
public  use  are  to  be  strictly  construed.  It 
is  clear  that  it  was  not  the  intention  of  the 
Legislature  to  impose  upon  the  property  own- 
ers the  burden  and  duty,  after  they  had  been 
given  notice  of  the  hearing  upon  the  peti- 
tion for  the  Improvement  and  the  report 
of  the  viewers  thereon  as  to  Its  practicability 
and  necessity,  to  Inform  themselves  there- 
after at  their  own  risk  of  the  time  and  place 
where  hearing  would  be  had  upon  the  report 
of  the  viewers  as  to  the  assessment  of  bene- 
fits and  damages;  for,  if  such  had  been  the 
Intention  of  the  Legislature,  the  second  no- 
tice provided  for  by  the  statute  would  not 
have  been  required.  At  the  second  proceed- 
ing and  at  the  second  hearing  a  judicial  pow- 
er is  exercised,  and  the  property  owners  are 
vitally  Interested  in  It;  for  it  is  upon  this 
hearing  damages  for  property  taken  are 
awarded,  and  the  cost  for  the  benefits  re- 
ceived are  proportioned  and  assessed.  To 
hold  that  the  commissioners  may  dispense 
with  the  second  notice  required  by  the  stat- 
ute, and  that  an  assessment  without  giving 
such  notice  is  valid,  would  be  to  render  the 
statute  a  snare;  for  by  it  the  property  own- 
en  would  be  lulled  into  depending  upon 
sadi  notice  to  inform  them  of  the  place  and 
time  of  the  hearing  at  which  their  property 
would  be  taken,  and  the  burden  of  improve- 


ment assessed  against  their  property  and  be 
deprived  of  a  hearing,  whereas  without  the 
requirement  of  this  notice  they  would  ex- 
ercise diligence  to  inform  themselves  of  the 
time  and  place  of  such  hearing.  The  rule 
of  strict  construction  applicable  to  this  cliar- 
acter  of  statute  requires  that  it  shall  be  held 
that  the  provision  for  the  second  notice  is 
mandatory;  and  that  it  was  intended  by  the 
Legislature  that  the  hearing  upon  the  peti- 
tion for  the  formation  of  the  district  and 
upon  the  advisability  of  the  improvement 
and  upon  whether  the  proposed  improvement 
is  practicable  and  necessary,  and  that  the 
hearing  upon  the  report  of  the  viewers  re- 
porting the  assessment  of  damages  and  bene- 
fits shall  be  treated  as  separate  proceeding, 
and  that  the  notice  prescribed  to  be  given  for 
the  original  proceeding  confers  upon  the 
commissioners  jurisdiction  only  for  that  pro- 
ceeding, and  without  the  second  notice,  the 
commissioners  are  without  jurisdiction  and 
authority  to  confirm  the  report  of  the  view- 
ers aix>n  the  assessment  of  damages  and  ben- 
efits, and  to  make  the  assessment  for  the 
cost  thereof  against  the  property  of  the 
owners. 

[3]  The  statute  requires  that  the  viewers, 
before  entering  upon  the  discharge  of  their 
duties,  shall  take  and  subscribe  an  oath 
faithfully  and  impartially  to  discharge  their 
duties  as  such  viewers  and  truly  and  cor- 
rectly make  and  return  the  'report  required 
by  the  statute.  It  is  alleged  that  this  oath 
was  not  taken.  The  text-writers  generally 
declare  that  the  failure  to  take  the  oath  in 
substantially  the  form  prescribed  by  the  stat- 
ute renders  all  the  proceedings  of  the  view- 
ers Invalid.  Section  281,  Page  &  Jones  on 
Taxation  by  Assessment;  section  ^29,  Lewis 
on  Em.  Domain  (3d  Ed.).  In  support  of 
this  declaration,  however,  the  text-writers 
above  referred  to  dte  cases  in  which  the  ir- 
regularity of  the  viewers  or  appraisers  was 
attacked  both  in  proceedings  In  the  nature 
of  a  review  and  in  proceedings  in  the  nature 
of  collateral  attacks.  We  have  examined 
the  decided  cases  with  considerable  thor- 
oughness. In  the  following  cases,  wherein 
the  proceeding  was  In  the  nature  of  a  re- 
view of  the  action  of  the  viewers.  It  was 
held,  without  discussion  of  wha't  would  be 
the  effect  of  such  irregularity  upon  collateral 
attack,  that  the  failure  to  take  the  oath  was 
such  an  Irregularity  as  required  the  report 
to  be  set  aside :  Cambria  Street,  75  Pa.  357; 
Latah  County  v.  Hasfurther,  12  Idaho,  797, 
88  Pac.  433;  Frith  v.  Justices  of  Inferior 
Court,  30  6a.  723;  State  et  al.  v.  Mayor  and 
Alderman  of  City  of  Paterson,  37  N.  J.  Law. 
409;  State  et  al.  v.  Perth  Amboy,  38  N.  J- 
Law,  425;  Hendrlckson  v.  Point  Pleasant,  65 
N.  J.  Law,  535,  47  Ati.  466. 

In  the  following  cases  the  validity  of  the 
proceeding  was  attacked  collaterally,  and 
the  rule  announced  by  the  court  sometimes 
without  discussing  the  character  of  the  pro- 
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ceedJns,  was  that  the  fallare  to  take  the 
oatlt  as  prescribed  by  the  statute  lenders  the 
proceeding  void :  Merrltt  et  al.  r.  Village  of 
Portchester  et  aL,  71  N.  T.  309,  27  Am.  Bep. 
47;  Brevoort  v,  Caty  of  Brooklyn,  89  N.  X. 
128;  Shattack  et  aL  v.  Bascom,  105  N.  X.  38, 
12  N.  JB.  283 ;  Wheeler  et  al.  t.  City  of  Ohica- 
go,  67  ID.  416;  Crossett  t.  Owens  et  aL, 
110  111.  378;  Hentlg  t.  Gllmore,  S3  Kan. 
234,  6  Pac.  304. 

On  the  other  hand,  some  of  the  cases  have 
held  that  failure  to  take  the  oath  Is  not  such 
an  irregnlarity  as  to  render  the  assessment 
Told  on  collateral  attack.  Trinity  College  y. 
City  of  Hartford,  82  Oonn.  452 ;  Caskey  t. 
City  of  Qreensbnrgh  et  aL,  78  Ind.  233; 
Walker  et  aL  t.  People  ex  rel.  Kochersperger, 
168  HI.  473,  48  N.  E.  604 :  In  the  Matter  of 
tbe  PetlUon  of  Kendall,  86  N.  Y.  302.  The 
decision  in  the  last-mentioned  case  was 
leached  without  criticism  or  referring  to 
Merrltt  et  aL  t.  Village  of  Portchester,  et 
al,  sopra,  decided  by  the  same  court  in 
wUeb  a  contrary  doctrine  was  announced. 
Such  is  also  true  of  Walker  et  aL  v.  People 
a  reL  Kochersperger,  supra,  in  which  no 
reference  la  made  to  either  Wheeler  et  aL 
T.  City  of  Chicago,  supra,  or  Croasett  t. 
Owens  et  aL,  supra,  from  the  same  state. 
In  Caskey  T.'City  of  Greensburgh,  snpra,  In 
tbe  Hatter  of  the  Petition  of  Kendall,  supra, 
and  in  Trinity  College  v.  City  of  Hartford, 
aopra,  the  action  of  the  yiewers  was  sustain- 
ed npon  the  ground  that  they  are  de  facto 
officers;  and  that  the  yalidit7  of  their  acts 
cannot  be  called  into  question  in  a  suit  to 
nrbidi  the  viewers  are  not  parties. 

In  tbe  following  cases  from  a  dedfdon  of 
the  Tiewers  it  was  held  on  appeal  without  de- 
ciding whether  the  question  could  be  raised 
in  a  collateral  attack,  that  their  acts  would 
not  be  set  aside,  where  the  complaining  par- 
ties had  notice  of  the  time  and  place  of  the 
hearing  on  the  viewers'  report  and  proceeded 
to  anch  hearing  without  objection  or  excep- 
tion to  their  action  upon  the  ground  that  the 
oath  had  not  been  taken:  Patton  v.  dark, 
9  Yerg.  (Tenn.)  268;  PetiOon  of  Gilford, 
25  N.  H.  124;  Inhabitants  of  Raymond  v. 
County  Commissioners  of  Cumberland  Coun- 
ty, 63  Me.  110. 

Observing  the  rule  of  strict  construction, 
always  applicable  to  a  statute  that  takes 
private  property  for  public  use,  or  that  im- 
poses taxes  up<m  property,  we  think  that 
tUs  requirement  of  the  statute  should  be 
held  mandatory  to  the  extent,  at  least,  that, 
where  tbe  property  owner  for  whose  benefit 
the  requirement  of  the  statute  is  primarily 
made  does  nothing  to  waive  such  Irregulari- 
ty, failure  to  take  the  oath  renders  the  pro- 
ceeding void. 

The  appeal  provided  by  the  statute  affords 
a  remedy  for  errors  of  the  viewers  in  mak- 
ing the  assessment  of  damages  for  property 
takoi  or  injured  and  in  the  apportionment 
of  benefits  for  which  the  tax  is  assessed 
against  tbe  property.    But  the  viewers  are 


Charged  with  other  duties,  the  performance 
of  which  Is  not  subject  to  review  by  appeal, 
and  for  which  any  Irregularity  or  miscon- 
duct of  tbe  viewers  cannot  be  corrected  by 
resort  to  the  appeal  the  statute  allows.  They 
are  charged  with  the  duty  and  are  author- 
ized to  locate  the  proposed  Improvement; 
they  may  vary  its  location  from  that  de- 
scribed in  the  petition;  they  determine  its 
dimensions  and  form ;  what  disposition  shall  , 
be  made  of  the  excavated  earth ;  they  de- ' 
termine  the  manner  and  time  in  which  the 
improvements  shall  be  made  and  completed, 
and  let  the  contracts  therefor.  In  the  dis- 
charge of  all  these  duties.  It  was  Intended 
by  the  statute  that  tbe  viewers  should  act 
under  the  influence  of  a  solemn  oath  laid 
upon  their  consciences  to  discharge  such  du- 
ties, including  the  assessment  of  damages 
and  apportionment  of  benefits,  faithfully  and 
impartially.  To  disregard  the  requirements 
of  the  statute  would  be  to  encourage  a  laxity 
in  the  discharge  of  official  duties  and  en- 
danger the  rights  of  parties  whose  property 
the  statute  authorizes  to  be  taken  against 
their  will  for  public  purposes.  We  do  not 
here  undertake  to  decide  whether,  if  the 
property  ownears,  with  knowledge  of  the 
failure  of  tbe  viewers  to  take  such  oath, 
with  notice  of  the  hearing  and  opportunity 
to  be  heard,  or  after  appearing  at  the  hear- 
ing without  notice,  made  no  objections  to 
such  irregularity,  they  would  not  thereby 
waive  the  requirements  of  the  statute  de- 
signed for  their  benefit;  bat,  under  the 
facts  alleged  in  this  petition,  we  hold  that 
the  failure  to  take  tbe  oath  renders  the  pro- 
ceeding invalid. 

[4]  Counsel  for  defendants  urge  that  the 
remedy  for  injunction  will  not  lie,  because 
the  assessment  of  benefits  has  already  been 
made  and  the  same  taxed  against  the  land 
of  the  property  owners  of  the  district  This 
contention  requires  no  lengthy  discussion. 
Under  the  rule  announced  in  Marlow  et  al. 
V.  School  District  No.  4,  Murray  County,  et 
aL,  29  Okl.  804,  116  Pac.  797,  and  supported 
by  the  authorities  from  this  Jurisdiction 
therein  cited,  this  contention  cannot  be  sus- 
tained. In  that  case  it  was  said:  "Equity 
has  Jurisdiction  to  prevent  public  oflicers 
and  boards  from  lettiitg  or  carrying  out  un- 
authorized and  Illegal  contracts  for  public 
buildings,  bridges,  and  other  improvements, 
when  such  actions  may  cause  the  levy  of  il- 
legal taxes,  the  expenditure  of  public  funds 
in  an  improper  manner,  or  a  complication  of 
the  public  business  that  will  bring  about 
many  actions  at  law." 

It  is  true  that,  by  the  assessment  of  the 
benefits  against  tbe  land  of  plaintiffs,  a  cloud 
upon  their  title  has  already  been  created ; 
but  these  assessments  are  made  for  tbe  pur- 
pose of  paying  bonds  yet  to  be  issued  to 
pay  for  the  construction  of  the  ditch,  the 
construction  of  which  is  yet  to  be  contract- 
ed for.  The  bonds,  when  Issued  as  provided 
by   the  statute,  are  to   be  recorded.    The 
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assessments  made  against  tbe  property  of 
plaintiffs  and  now  constituting  a  clond  upon 
tbeir  titles  are  for  the  sole  purpose  of  pay- 
ing the  bonds  about  to  be  issued.  If  tbe 
bonds  are  never  issued,  the  construction  of 
the  ditch  never  contracted  for,  it  would  fol- 
low that  these  assessments  could  not  be  col- 
lected; and,  while  acts  have  already  been 
taken  that  clond  the  title  of  plaintiffs,  they 
are  but  the  initiatory  steps;  and  the  is- 
suance of  the  bonds  and  the  construction  of 
the  ditch  under  a  contract  made  by  defend- 
ants in  error  would  but  further  complicate 
the  cloud  upon  their  title,  and  give  to  tbe 
assessments  made  stronger  appearances  of 
validity. 

For  tbe  foregoing  reasons,  we  are  of  the 
opinion  that  the  petition  states  a  cause  of 
action ;  and  tbe  Judgment  of  the  trial  court 
is  accordingly  reversed,  and  the  cause  re- 
manded.   All  the  Justices  concur. 

On  Behearlng. 

PER  CURIAM,  [f]  On  rehearing  our  at- 
tention is  called  to  Uie  fact  that  we  assumed 
in  the  foregoing  opinion  that  the  notice  men- 
tioned in  the  second  section  of  the  syllabus 
was  not  given,  or,  to  speak  precisely,  that 
there  was  an  entire  absence  of  such  notice, 
whereas,  it  is  contended  some  notice  was  giv- 
en, as  disclosed  by  the  allegations  of  the 
petition;  that  at  most  such  notice  was  irreg- 
ular only  and  not  void;  that  the  commission- 
ers in  acting  upon  it  passed  upon  its  validity' 
and  declared  it  valid  as  affording  due  pro- 
cess of  law;  and,  as  no  appeal  is  allowed 
by  statute  from  their  adjudication  of  its 
validity,  that  their  Judgment  was  final.  Per- 
taining to  this  notice,  the  petition  states: 
••  •  •  •  That  the  proceedings  under  which 
the  said  defendants  are  proceeding  to  act  in 
the  premises  is  illegal  and  void  because  the 
notice  issued  by  the  defendants  of  its  inten- 
tion to  construct  said  ditch  was  not  Issued  in 
compliance  with  the  law  and  is  void,  and 
becanse  the  said  notice  was  never  served 
upon  these  plaintiffs  as  required  by  the  laws 
of  the  state  of  Oklahoma,  and  because  such 
notice  does  not  contain  in  proper  columns  a 
tabulated  description  of  every  lot  or  parcel 
of  land  that  would  be  affected  by  the  purport- 
ed improvement,  and  because  said  notice  was 
not  published  for  four  weeks,  as  required  by 
law."  Whether  the  allegations  that  tbe  pro- 
ceedings are  void  because  the  notice  in  ques- 
tion "was  not  issued  in  compliance  with  the 
law  and  is  void,  and  because  the  notice  was 
never  served  upon  these  plaintiffs  as  required 
by  the  laws  of  the  state,"  are  mere  conclu- 
sions of  law  not  admitted  by  the  demurrer, 
we  need  not  say;  but  true  it  Is  that,  con- 
strued with  a  view  to  substantial  justice,  the 
pleading,  on  closer  Inspection,  does  falrlj 
Imply  that  a  notice  was  given,  and  the  only 
question  for  us  to  decide  is  whether  that 
notice,  which  does  not  contain,  as  charged  in 
t^e  petition  and  admitted  on  demurrer,  "in 


proper  colnnms  a  tabulated  description  of 
every  lot  or  parcel  of  land  that  would  be 
affected  by  the  purported  improvement," 
omits  snch  material  matters  required  by  stat- 
ute as  to  render  the  notice  void,  and  hence 
fails  to  afford  due  process  of  law.  For  tbe 
reason  that  the  same  fails  to  comply  with 
the  statute,  the  notice  is  not  merely  irregular, 
but  void.  Referring  to  this  notice,  Comp. 
Laws  1009,  I  3052,  requires:  "Such  notice 
shall  contain  in  appropriate  columns  a  tabulat- 
ed description  •  *  ♦  of  every  lot  or  par- 
cel of  land  that  will  be  affected  by  the  pro- 
posed improvements.    •    •    •" 

In  Merritt  et  al.  v.  Village  of  Portdiester 
et  al.,  71  N.  T.  809,  27  Am.  Rep.  47,  the  gen- 
eral rule  was  announced  that:  "A  statute 
delegating  power  to  charge  the  property  of 
individuals  with  the  expense  of  local  improve- 
ments must  be  strictly  pursued,  and  any  de- 
parture  in  substance  from  the  formula  pre- 
scribed by  statute  vitiates  proceedings  under 
It" 

In  Hopkins  t.  Mason,  42  How.  Frac.  (M. 
Y.)  115,  the  act  required  the  commission's 
to  publish  a  notice  addressed  to  the  owners 
of  land  within  the  assessment  district  The 
notice  actually  published  was  not  addressed 
to  anybody.  This  was  held  to  be  a  noncom- 
pliance with  a  Jurisdictional  requirement. 

In  Bank  of  British  Columbia  v.  City  of 
Portland,  41  Or.  1,  67  Pac.  1112,  the  fourth 
section  of  tbe  syllabus  reads:  "Under  Port- 
land City  Charter,  |  128  (Laws  1898,  p.  150), 
providing  that  tbe  dty  engineer  shall  post 
notices,  headed,  'Notice  of  Street  Work,'  in 
letters  of  not  less  than  an  inch  in  length, 
of  tbe  fact  of  the  council's  passage  of  a  reso- 
lution of  an  Intention  to  make  street  im- 
provements, together  with  the  character  of 
the  proposed  improvement,  and  the  time  with- 
in which  objections  thereto  may  be  made,  a 
notice  beaded,  'Notice  of  Street  Work,'  In 
three-quarter  Inch  type,  is  insufficient  to 
confer  upon  the  council  jurisdiction  to  make 
the  proposed  improvement"  Concerning 
which  the  court  said:  "  •  •  •  Now,  it  Is 
prescribed  how  the  notice  shall  be  headed; 
that  is  to  say,  it  shall  be  in  letters  not  less 
than  one  Inch  in  length.  Tbe  direction  is 
absolutely  Inhlbitive  of  the  use  of  letters  of 
less  dimension,  and  there  is  no  room  for  say- 
ing that  the  use  of  a  three-quarter  inch  type 
is  a  substantial  compliance,  because  the  Leg- 
islature, by  express  terms,  requires  a  literal 
compliance.  Such  a  rendition  and  execution 
of  the  requirement  of  the  charter  may  seem 
technical,  but  it  is  not  fOr  tbe  courts  to  declare 
that  a  nonessential  which  the  Legislature  has 
prescribed,  and  In  language  that  cannot  be 
misinterpreted  or  misunderstood,  to  be  an  es- 
sential. In  this  connection  a  further  refer- 
ence to  authorities  will  not  be  amiss.  Mr. 
Elliott  in  his  work  on  Roads  and  Streets 
(2d  Ed.)  i  824,  says:  The  form  of  the  notice 
Is  not  Important  unless  the  statute  expressly 
prescribes  a  particular  form,  but  tbe  sub- 
stance of  the  notice  must,  In  all  essential 
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features,  be  sach  u  the  atmtnte  reqnlrea.' 
So  in  vnison  ▼.  InhaUtants  of  Olty  of  Tren- 
ton, 53  N.  J.  Law,  645,  647,  28  AtL  278,  279, 
16  L,  R.  A.  200,  tbe  court  aaye:  rrbe  Legle- 
latore  may  prescribe  bow  mncb  notice  may 
be  given.  The  mode  prescribed  most  be 
strictly  followed,  and  tbe  proceedings  mnst 
show  the  pre8crll)ed  notice.'  And  again,  in 
Harbeck  v.  aty  of  Toledo,  11  Ohio  St  219, 
224:  The  court  hag  no  discretion  as  to  the 
form  of  the  notice.  It  mnst  contain,  or  be 
accompanied  by,  a  copy  of  the  application, 
and  It  is  idle  to  epecaltite  as  to  the  object  of 
tbe  enactment,  and  what  would  be  snfficiait 
compliance  with  its  spirit,  rather  than  its 
letter.  Tbe  language  of  the  act  is  clear, 
distinct,  and  unamblgnons — a  copy  of  the  ap- 
plication must  be  published  with  the  notice 
of  the  time  and  place — and  we  are  not  at 
liberty  to  disregard  its  express  requirement, 
or  to  fritter  it  away  by  mere  rules  of  con- 
struction. If  a  municipal  corporation  avails 
Itself  of  the  statute  to  take  private  property 
without  the  owner's  consent,  it  must,  as  we 
hare  seen,  strictly  follow  its  provisions.'  See, 
also.  State  v.  Shrecve,  15  N.  J.  Law,  67; 
White  r.  Bayonne,  49  N.  J.  Law,  311,  8  AtL 
295;  Austin  v.  Allen,  6  Wis.  134.  What  no- 
tice shall  be  given,  and  the  manner  in  which 
It  shall  be  given,  are  matters  within  legisla- 
tive discretion;  and  the  courts  cannot  in- 
quire as  to  the  reasons  which  prompted  its 
action,  or  do  less  than  to  require  an  observ- 
ance of  its  mandates,  unless  contrary  to  the 
fundamental  law." 

In  State  v.  Mayor,  etc.,  of  Bayonne,  61  N. 
J.  Law,  428, 17  Atl.  971,  the  certiorari  bronght 
DP  the  proceedings  taken  by  the  city  of  Bay- 
onne for  tbe  opening  of  a  certain  street  The 
court  said:  "•  •  •  The  next  objections 
are  against  the  notices  given  of  the  filing  of 
tbe  preliminary  map  and  report  of  the  com- 
missioners. These  notices  clearly  failed  to 
comply  either  with  the  charter  (section  58, 
ubi  supra)  or  with  the  general  law  (Revision, 
p.  711).  They  did  not  contain  a  general  de- 
scription of  the  land  taken,  or  the  land  as- 
sessed, or  of  the  streets  or  sections  thereof, 
included  in  the  assessment;  they  merely  re- 
ferred to  tbe  map  on  file  as  showing  each  lot 
or  pared  of  land  boimded  by  the  improve- 
ment It  is  true  that,  in  reqponse  to  these 
notices,  tbe  prosecator  appeared;  bat  that 
appearance  was  for  the  purpose  of  objecting 
to  the  proceedings  on  this  ground,  among 
others.  Such  an  appearance  is  no  waiver  of 
the  objections.  State  v.  Jersey  City,  26  N. 
J.  Uw,  444;  State  y.  Perth  Amboy,  29  N.  J. 
Iaw,  259;  State  v.  GonunissionerB,  41  N.  J. 
liSw,  83.  For  this  reason  the  notice  and  all 
subsequent  proceedings  are  illegal,  and  must 
be  set  asidfe" 

See,  also,  Wilson  v.  City  of  Trenton,  53  N. 
J.  Law,  645,  23  Aa  278, 16  L.  B.  A.  200;  Bar- 
ber Aq>balt  Pav.  Co.  t.  Bdgerton,  125  Ind. 
455,  25  N.  B.  486;  In  re  Pabner.  138  Mich. 


86,  102  N.  W.  896;  Page  ft  Jones,  TaxatUm 
by  Assessment,  If  750,  766;  Core  ▼.  Smitb,  28 
OU.  909,  102  Paa  114. 

We  are  therefore  of  oitoion  tbat  the  notice 
fails  to  comply  with  the  statutory  require- 
ments in  a  material  particular,  and  for  that 
reason  is  void,,  and,  being  void,  fails  to  af- 
ford due  process  of  law. 

We  therefore  adhere  to  the  opinion  as 
handed  down  except  as  modified  hereby.  All 
the  J[U8tlces  concur,  except  LOOPBOURROW, 
J.,  absent  and  not  participating. 


JONBS  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec.  20,  1913.) 

(SvOatm  Vy  tk«  Court.) 
L  CannwAL  Law  (i|  1144,  1186*)— Appka^- 
HASlfLSSS     Bbbob— "Tbcbnicautt"— Rxo- 
OBO— Pbxsuicptioit  of  Rkgulasttt. 

(a)  It  amounts  to  a  miscarriage  of  justice 
for  an  appellate  court  to  reverse  a  conviction 
upon  purely  technical  objections. 

(b)  A  technicality  within  the  meaning  of  sec- 
tion "a"  of  this  syUabuB  is  a  proposition  of 
law  which  in  the  abstract  is  correct  but  which 
does  not  involve  tbe  jurisdiction  of  tbe  court 
or  tbe  substantial  rights  of  the  defendant 

(c}  If  a  principle  of  law  has  been  violated 
during  a  trial,  which  involves  the  jurisdiction 
of  the  court  or  which  affects  tbe  substantial 
rights  of  the  defendant  it  will  not  constitute  a 
technicality  under  section  "a"  of  this  syllabus 
but  will  be  reversible  error. 

(d)  Tbe  burden  is  on  an  appellant  to  show 
that  the  law  was  violated  upon  his  trial  in 
such  a  manner  as  to  involve  the  jurisdiction 
of  the  court  or  to  deprive  him  of  a  substantial 
right;  unless  this  eiffirmatively  appears  from 
the  record,  where  the  evidence  shows  that  a 
defendant  is  guilty,  the  appellate  court  has  not 
the  legal  ri^t  or  power  to  reverse  a  convic- 
tion. 

(e)  There  must  be  an  end  to  litigation;  every 
presumption  must  be  indulged  in  favor  of  tbe 
regularity  of  proceedings  in  courts  of  record 
and  in  support  of  tbe  verdicts  of  juries;  and 
they  will  not  be  disturbed  unless  it  affirmatively 
appears  from  the  record  that  they  are  errone- 
ous and  that  the  defendant  was  injured  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ig  2736-2764,  2766-2771,  2774- 
2781,  2901,  3016-3037,  3216-3219,  3221,  3230 ; 
Dec.  Dig.  ii  1144, 1186.*] 

2.  CBimNAi.  Law  (J  1138*)— Appeal— Peti- 
tion FOB  REHEABINQ — ESSENTLALB. 

In  a  petition  for  rehearing  the  grounds  up- 
on which  it  is  sought  must  be  distinctly  and 
particularly  set  forth. 

[Bd.  Note.— For  other  cases,  se«  Criminal 
Law,  Cent  Dig.  {  2984 ;   Dec.  Dig.  f  1133.*] 

3.  Cbiuihai.  Law  (i  361*)  —  Evidence— Rk- 

BUTTAt. 

Where  a  defendant  traces  a  witness  upon 
the  stand  who  testified  in  his  behalf  that  a 
certain  man  was  at  a  given  place  upon  a  given 
da}',  and  tbe  presence  of  said  man  at  said 
place  is  material,  the  state  on  cross-examina- 
tion or  by  direct  evidence  may  show  why  said 
man  was  there. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  802,  803;  Dec.  Dig.  { 
361.'] 
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4.  CSnaNAt  Law  (!|  423,  1169*)— Labcent  (| 

60*)— HaRICLESS   EBBOB— EVIDXN0B--OWNE&- 

ainp  OF  Pbxkisks— Statements  of  Oo-con- 

8FIRATOB8. 

(a)  Where  a  defendant  is  chained  with  lar- 
ceny, and  the  ownership  or  control  of  a  certain 
pasture,  in  which  the  stolen  property  was  found, 
ia  in  question,  it  is  competent  for  the  state  to 
show  that  a  year  before  the  larceny  was  com- 
mitted the  defendant  had  used  the  said  pasture 
or  exercised  control  over  it.  The  length  of 
time  which  had  elapsed  would  go  to  the  weight 
of  the  evidence  and  would  not  aSect  its  admis- 
sibility. 

(b)  Where  the  evidence  tends  to  establish  a 
conspiracy  to  steal  cattle  and  horses,  conversa- 
tions with,  or  statements  to  or  by,  persons  who 
are  connected  with  this  conspiracy,  and  during 
its  continuance,  are  admissible  in  evidence 
against  any  of  the  co-conspirators  upon  trial 
for  larceny. 

(c)  If  upon  a  trial  for  larceny  a  witness  is 
erroneously  permitted  to  testify  to  a  statement 
made  by  him  to  a  third  party  and  further  tes- 
tifies that  such  statement  was  true,  and  it  ap- 
pears from  the  record  that  this  statement  was 
material  to  the  issue  of  guilt  or  innocence,  such 
positive  and  direct  testimony  pjven  in  court 
would  cause  the  error,  in  allowing  the  witness 
to  tell  what  he  had  said  to  the  third  party,  to 
become  harmless. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  764,  089-1001,  3088,  3130, 
3187-3143;  Dec.  Dig.  SJ  423.  1169;*  Larceny, 
Cent.  Dig.  8  142;   Dec.  Dig.  |  60.*] 

5.  Cbiminal  Law  (|  413*)  —  Witnesses  (| 
268*)  —  Defense  —  Evidence  —  Self- 
Sebvino  Declabation  —  CBoas-B}SAiaNA- 
TioN— Wife  of  AocnsEo. 

(a)  Where  the  wife  of  a  defendant  takes  the 
stand  for  the  purpose  of  proving  an  alibi  in 
his  behalf  and  testifies  that  he  was  at  home 
with  his  family  at  the  time  of  the  commission 
of  the  crime  but  left  home  early  on  the  follow- 
ing morning,  it  is  competent  for  the  state  on 
cross-examination  to  ask  said  witness  how  long 
it  was  after  the  commission  of  said  crime  De- 
fore  defendant  returned  home, 

(b)  Where  a  defendant  is  charged  with  the 
commission  of  a  crime  and  leaves  the  country 
and  is  gone  for  seven  months,  or  any  length 
of  time,  it  is  not  competent  for  him  to  prove 
when  he  returned  home  or  use  in  evidence  any 
statements  which  he  may  have  made  as  to 
wjiere  be  had  been,  and  what  he  had  been  do- 
ing in  such  absence,  as  such  statements  would 
clearly  be  self-serving   declarations. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  928-935 ;  Dec.  Dig.  S  413  ;• 
Witnesses,  Cent.  Dig.  §§  931-948,  959;  Dec. 
Dig.  §  268.*] 

6.  Cbminal  Law  ({{  oil,  800*)  —  Evidence 
OF     Accused  —  Oobbobobation  —  Insthuc- 

TIONS. 

For  a  correct  instruction  as  to  the  testi- 
mony of  an  accomplice,  see  opinion. 

(b)  The  law  does  not  require  the  jury  to  find, 
beyond  a  reasonable  doubt,  that  the  testimony 
of  an  accomplice  has  been  corroborated.  All 
that  is  necessary  is  that  there  must  be  some 
other  evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  crime  charged 
against  him. 

(e)  Jurors  are  presumed  to  be  men  of  ordi- 
nary Intelligence  and  to  understand  the  Eng- 
lish language.  It  is  therefore  not  necessary  for 
the  court  in  its  instructions  to  define  the  mean- 
ing of  the  words,  "connect  the  defendant  with 
the  crime  charged  against  him." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  1128-1137.  1808-1810, 1812  , 
Dec.  Dig.  i§  511,  800.*] 


7.  Criicnai  Law  (H  USB,  1208*>— Appbai^ 
Reduction  of  Sxntenok— SumoiBNOT  or 
Evidence. 

(a)  While  this  court  has  the  power  to  modify 
a  judgment  and  reduce  a  sentence  inflicted  by 
the  jury  or  trial  court,  this  power  cannot  be 
arbitrarily  used  but  can  only  be  exercised  where 
it  appears  from  the  record  that  an  injustice 
has  been  done  in  assessing  the  punishment  upon 
him. 

(b)  For  circumstances  which  justified  and  re- 
quired the  infliction  of  the  maximum  punish- 
ment in  a  case  of  larceny,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3195-3198,  3281-3287, 
3289-3295;    Dec  Dig.  {{  1183,  i208.*] 

On  rehearing.    Affirmed. 

For  former  opinion,  see  136  Pae.  182. 

FUBMAN,  J.  [I]  First  Owing  to  sick- 
ness, the  writer  did  not  participate  in  the  con- 
sideration and  decision  of  this  cause  when  it 
was  first  submitted.  Aa  counsel  for  appel- 
lant are  attorneys  of  the  highest  ability  and 
integrity,  and  as  they  earnestly  insist  that 
the  court  in  its  original  opinion  overlooked 
material  questions  presented  In  their  orig- 
inal brief,  and  as  the  punishment  assessed 
against  the  appellant  is  the  maximum  of  the 
law,  the  writer  has  carefully  read  and  con- 
sidered the  entU^  record  and  the  brief  filed 
by  counsel  for  appellant  and  will  treat  the 
questions  presented  as  though  the  case  was 
originally  submitted  for  decision.  Before  dis- 
cussing the  matters  relied  upon.  It  may  be  weU 
to  state  some  general  principles  which  con- 
trol the  action  of  the  court  In  the  determina- 
tion of  all  cases  submitted  to  it  In  the  case 
of  George  v.  U.  S.,  1  Okl.  Cr.  307,  97  Pac. 
1052,  100  Pac.  46,  this  court  said:  "We  de- 
sire to  reaffirm  the  announcement,  heretofore 
made,  that,  when  a  defendant  is  clearly  guil- 
ty, this  court  will  not  reverse  a  conviction  up- 
on a  technicality  or  exception  which  does  not 
affect  the  substantial  rights  of  the  defendant 
This  is  the  settled  poUcy  of  this  court"  This 
doctrine  we  have  uniformly  adhered  to  in 
all  cases.  We  have  at  all  times  announced 
that  every  presumption  must  be  Indulged  in 
favor  of  the  regularity  of  the  proceedings  in 
courts  of  record  and  in  support  of  the  ver- 
dicts of  juries;  and  that  error  and  injury 
must  affirmatively  appear  from  the  record 
before  a  conviction  will  be  reversed.  These 
views  have  been  stated  in  so  many  cases  that 
it  would  be  a  useless  consumption  of  time 
for  us  to  cite  the  cases  In  which  they  were 
announced.  We  know  that  these  positions  of 
the  court  have  been  vigorously  assailed  by 
attorneys  representing  defendants  ever  since ; 
but  if  we  have  ever  varied  from  them  we  do 
not  know  it  Whatever  may  have  been 
thought  aa  to  the  right  and  power  of  the 
court  to  act  upon  these  views  at  the  time 
they  were  announced,  there  can  be  no  ques- 
tion on  that  subject  now. 

Section  6005,  Revised  Laws,  is  as  follows: 
"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state 
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In  any  case,  dvll  or  crtmlnal,  on  tlie  ground 
of  misdirection  of  tbe  Jury  or  the  Improper 
admission  or  rejection  of  evtdenoe,  or  as 
to  error  in  any  matter  of  pleading  or  pro- 
cedure, nnless,  in  tbe  opinion  of  the  court  to 
which  application  Is  made,  after  an  ex- 
amination of  the  entire  record,  It  appears 
that  the  error  complained  of  has  probably 
resulted  in  a  miscarriage  of  justice,  or  con- 
stitutea  a  substantial  Tiolatlon  of  a  consti- 
tutional or  statutory  right" 

Here  la  a  leglalatlTe  recognition  and  In- 
dorsement of  alt  that  we  have  ever  said  up- 
on this  subject;  In  fact,  it  is  simply  a  re- 
statement of  the  position  assumed  and  main- 
tained by  this  court  from  tbe  day  of  its  or- 
ganization. In  our  ojAnion  it  would  be  a 
miscarriage  of  Justice  to  reverse  convictions 
upon  any  purely  teclmical  objections.  We 
have  been  frequently  asked,  "What  is  a  tech- 
nicality?" Many  different  answers  can  be 
given  to  this  question,  which  would  not  be  ap- 
plicable to  the  matter  now  before  us;  but, 
that  the  bar  may  more  fully  understand  what 
our  position  Is,  we  will  say  that  a  technicali- 
ty, as  applicable  to  the  statute  above  quoted. 
Is  an  abstract  proposition  of  law,  which  is 
correct,  but  which  does  not  Involve  the  Ju- 
risdiction of  the  court  or  the  substantial 
rights  of  the  parties  in  the  case  under  con- 
sideration. I^  a  principle  of  law  has  been 
rioBited  during  a  trial  which  involves  the 
Jurisdiction  of  tbe  court  or  which  affects  tbe 
sutwtantlal  rights  of  a  defendant,  it  would 
not  constitute  a  technicality,  but,  under  the 
statute  above  quoted,  such  violation  would 
amount  to  reversible  error ;  but  the  burden 
Is  on  the  party  who  seeks  a  reversal  to  show 
that  the  law  was  violated  in  such  a  manner 
as  to  involve  the  Jurisdiction  of  tbe  court  or 
to  deprive  the  defendant  of  a  substantial 
right ;  unless  this  is  done,  where  the  evidence 
shows  that  tbe  defendant  is  guilty,  this  court 
has  neither  the  legal  right  nor  power  to  set 
aside  a  conviction.  From  this  it  appears 
that,  although  the  trial  court  may  have  vio- 
lated some  abstract  principle  of  law,  yet,  if 
such  principle  did  not  go  to  the  jurisdiction 
of  the  court  or  affect  the  substantial  rights 
of  the  defendant,  an  objection  based  upon 
snd>  violation  would  be  a  mere  technicality 
and  not  a  ground  for  reversal.  In  this  con- 
nection we  deem  it  proper  to  restate  our  posi- 
tion as  to  whether  or  not  an  error  committed 
should  tie  ground  for  reversal. 

We  are  frequently  asked  the  question, 
"How  do  you  know  that  a  glvoi  error  did  not 
deprive  a  defendant  of  a  substantial  right?" 
Our  answer  Is  that  it  is  not  necessary  for 
MB  to  know  anything  of  the  kind.  For  a 
full  discussion  of  this  question,  see  Coleman 
V.  State,  6  Okl.  Cr.  262, 118  Pac.  594 ;  Brown 

V.  State,     9  Okl.  Cr.  ,  132  Pac.  359.    If 

only  those  cases  were  to  be  affirmed  which 
this  court  knew  to  be  right,  all  convictions 
would  be  reversed,  for  it  Is  always  possible 
in.any  given  case  that  the  conviction  may  be 
wrong.    Brutes  act  upon  knowledge  and  in- 


stinct Human  beings  act  upon  knowledge 
and  belief.  The  sacred  things  of  life  are 
matters  of  belief.  The  common  things  of  life 
are  matters  of  knowledge.  The  dog  knows 
his  master,  whom  he  has  seen.  The  human 
being  believes  in  and  worships  God,  whom  he 
has  not  seen.  In  all  ages  men  have  died  for 
matters  of  belief.  Such  a  thing  as  mathe- 
matical certainty  cannot  exist  in  the  enforce- 
ment of  law.  All  that  courts  and  juries  can 
act  upon  is  belief  to  a  moral  certainty.  A 
moral  certainty  always  admits  the  possibility 
of  error.  Our  statute  was  substantially  tak- 
en from  tbe  decisions  of  ttUs  court  and  In- 
dorses them,  for  it  says  that  no  conviction 
shall  be  reversed  "unless  in  tlie  opinion  of 
the  court  to  which  application  is  made,  after 
an  examination  of  the  entire  record,  that  the 
error  complained  of  has  probably  resulted  in 
a  miscarriage  of  justice  or  constitutes  a  sub- 
stantial violation  of  a  constitutional  or  statu- 
tory right."  This  is  not  only  our  opinion, 
but  it  is  the  statute  law  of  Oklahoma.  This 
is  the  yard  stick  of  the  law  by  which  the 
rights  of  a  convicted  defendant  must  be  meas- 
ured. It  will  be  well  for  counsel,  who  ap- 
peal cases  to  this  court,  to  bear  the  decisions 
of  this  court  and  this  statute  in  mind. 

It  is  impossible  for  human  wisdom  to  fore- 
see and  anticipate  every  contingency  which 
may  arise  in  the  affairs  of  men;  therefore 
the  law  cannot  provide  fixed  rules  applicable 
alike  to  all  cases.  The  best  that  can  be  done 
is  to  provide  general  rules,  which  may  or 
may  not  be  applicable  to  a  given  case,  accord- 
ing to  its  individual  facts  and  circumstances. 
Of  course  this  system  is  not  perfect,  and 
there  is  a  possibility  of  mistakes;  but  it  is 
the  best  that  poor,  weak,  erring  mortals  can 
do.  It  would  take  perfect  men  to  make  per- 
fect laws  and  to  perfectly  enforce  them. 
It  Is  admitted  that  the  wisest  and  best  men 
sometimes  make-  mistakes;  therefore  the 
best  that  we  can  do  is  to  approximate  justice 
as  near  as  possible.  It  must  alvrays  be  re- 
membered that  the  law  is  not  and  cannot  be 
an  exact  science. 

12]  Second.  The  first  proposition  contain- 
ed in  the  motion  for  rehearing  is  as  follows: 
"The  plaintiff  In  error  had  14  assignments  of 
error  to  which  he  had  directed  the  attention 
of  the  court  in  his  brief,  and  which  were 
properly  preserved  on  the  trial,  and  in  the 
opinion  there  is  but  one  assignment  of  error 
discussed."  This  proposition  is  entirely  too 
general  to  receive  consideration  in  that  it 
does  not  point  out  any  specific  error  com- 
plained of  and  relied  upon. 

[3]  Third.  The  second  proposition  contain- 
ed in  the  motion  for  rehearing  is  as  follows : 
"Because  the  court  overlooked  the  principal 
assignment  of  error,  where  witnesses  were 
asked  about  other  horses  which  it  was  al- 
leged the  defendant,  Oce  Jones,  had  stolen, 
for  which  he  had  never  been  tried  or  convict- 
ed and  was  altogether  a  different  transaction, 
which  assignment  is  knovra  as  No.  8."  In 
their  brief  touching  this  matter  counsel  say : 
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"Eighth.  The  county  attorney  avked  the  wit- 
ness Priest :  'Now  you  say  Oce  (meaning  de- 
fendant) had  some  horses  there  In  a  stalk 
field  about  that  time?  Tea,  sir.  Did  you 
know  who  owned  the  stalk  field?  Indians  by 
the  name  of  Sams  own  the  land.  Isn't  It  a 
fact  that  Mr.  Meadows  and  others  went  up 
there  and  out  of  the  stalk  field,  where  Oce 
Jones  had  his  horses  there,  that  they  got 
some  other  horses  that  had  been  stolen?  (Ob- 
jected to.  The  Court:  It  Is  admissible  only 
as  to  why  Meadows  was  up  there.  Excep- 
tion.) Not  that  I  know  of.  Don't  you  know 
that  Meadows  went  up  there  looking  for  the 
Cook  horses  and  Gibson  horses  that  had 
been  stolen,  and  that  they  got  them  out  of 
the  stalk  field  where  Oce  Jones'  horses  were 
there?  (Objected  to,  and  court  said :  Admit- 
ted for  the  purpose  of  showing  why  Meadows 
was  up  there.  Exception.)  Meadows  was  up 
there  looldng  for  the  horses?  Xes,  sir.  And 
he  got  the  horses,  didn't  he?  Tea,  sir.  (Ob- 
jected to.  The  court  let  him  answer.  Excep- 
tion.)' " 

In  this  connection  It  should  be  stated  that 
the  evidence  above  objected  to  was  brought 
out  by  the  county  attorney  on  the  cross-ex- 
amination of  the  witness  Priest  when  he  had 
been  placed  upon  the  stand  by  appellant,  and 
when  his  testimony  was  evidently  Intended 
to  throw  suspicion  upon  Meadows  as  the 
real  thief.  He  testified  that  he  had  seen 
Meadows  near  the  place  where  the  stolen 
horses  were  found.  Under  these  conditions 
It  was  proper  for  the  state  to  show  why 
Meadows  was  there.  The  ruling  of  the  trial 
court  Is  therefore  approved. 

[4]  Fourth.  The  next  ground  contended  In 
the  motion  for  rehearing  Is  as  follows :  "Be- 
cause the  court  overlooked  the  fifth  and  sixth 
assignments  of  error,  where  the  trial  court 
permitted  witnesses  to  be  asked  about  what 
other  witnesses  had  told  them,  and  that  the 
witness  had  assisted  the  defendant  In  driv- 
ing stock  to  a  pasture  a  year  previous,  as  a 
circumstance  to  show  that  the  defendant  was 
then  in  possession  of  the  pasture  which  he 
had  abandoned  long  prior  to  the  offense 
charged  against  him." 

In  their  brief  counsel  for  appellant  say : 

"Fifth.  Because  the  court  permitted  the 
witness  Meadows,  in  testifying  for  the  state, 
to  testify  that  he  had  assisted  the  plaintiff 
In  error  In  driving  stock  a  year  before  to  the 
pasture  where  the  alleged  stolen  horses  were 
found. 

"Sixth.  The  court  erred  In  permitting  the 
witness  Holden  to  testify  he  told  a  man 
named  Simmons  that  the  brand  on  a  mare 
ridden  by  plaintiff  in  error  looked  like  an 
acid  brand." 

The  record  shows  that  the  stolen  property 
was  found  in  a  certain  pasture  on  the  top 
of  Arbuckle  Mountains,  in  Carter  county, 
which  was  known  as  No  Man's  Pasture.  It 
was  proven  by  one  witness  residing  near  this 
pasture,  and  who  was  evidently  a  ftlend  of 


appellant,  that  he  had  heard  appellant  claim- 
ing the  pasture  in  which  the  stock  was 
found.  No  one  else  was  shown  to  have  ever 
made  any  dalm  to  It  Tlie  testimony  of  the 
witness  Meadows  that  about  a  year  before 
the  larceny  he  had  assisted  appellant  in  driv- 
ing stock  Into  this  pasture  tended  to  prove 
that  appellant  was  asserting  an  Interest  in 
it  The  length  of  time  that  had  elapsed 
merely  went  to  the  weight  of  the  testimony 
and  did  not  in  any  manner  affect  Its  admis- 
sibility. The  admission  of  the  testimony  of 
the  witness  Holden  as  to  what  he  had  said 
to  Simmons  cannot  be  regarded  as  reversi- 
ble error.  Simmons  came  to  the  home  of 
Holden  with  appellant  and  the  circumstanc- 
es strongly  indicate  that  Simmons  was  con- 
nected vrith  appellant  in  a  general  con- 
spiracy to  steal  stock.  In  fact,  the  evidence 
In  the  case  Is  strongly  suggestive  of  the 
Idea  that  a  general  conspiracy  existed  be- 
tween appellant  and  many  of  those  with 
whom  he  was  associated  to  steal  horses  and 
cattle,  and  that  No  Man's  Pasture  was  the 
common  place  for  concealing  said  stock;  but 
even  if  Simmons  was  not  acting  in  the  com- 
mon conspiracy  with  appellant  and  such 
evidence  was  not  admissible  upon  this 
ground,  its  admission  was  harmless  error, 
because  Holden,  while  on  the  witness  stand, 
testified  positively  that  the  brand  on  the 
mare  ridden  by  appellant  looked  like  an  add 
brand.  This  was  material  to  the  case,  be- 
cause It  was  proven  that  on  the  evening  be- 
fore the  larceny  was  committed,  appellnnt 
had  purchased  carbolic  add  from  Dr.  Hedin 
in  the  town  of  Lone  Grove,  and  that  the 
stolen  horses  when  found  in  No  Man's  Pas- 
ture had  had  their  brands  altered  by  an  ap- 
plication of  carbolic  add.  All  of  these  dr- 
cumstances  tended  to  prove  the  guilt  of  ap- 
pellant, and  the  trial  court  did  not  err  in 
the  admission  of  the  testimony  complained  of. 

[S]  Fifth.  The  next  ground  set  up  in  the 
motion  for  rehearing  is  as  follows :  "Because 
the  court  overlooked  the  fifth,  sixth,  eighth, 
ninth,  and  tenth  assignments  of  error,  be- 
cause according  to  a  previous  dedsion  ren- 
dered by  this  court  (he  evidence  was  inad- 
missible and  was  suBldent  to  reverse  the 
cause  for  a  new  trial."  We  have  already 
disposed  of  the  fifth,  sUth,  and  eighth  as- 
signments of  error.  We  will  now  consider 
the  ninth  and  tenth  assignments. 

When  Mrs.  Jones,  the  wife  of  appellant, 
was  on  the  stand,  she  was  asked  by  the  coun- 
ty attorney:  "Yon  say  Mr.  Jones  left  home 
on  the  morning  of  the  19th  (January)?  Tea^ 
sir.  How  long  after  that  until  Mr.  Jones 
was  beck?  (Objected  to.  Overruled.  Ex- 
ception reserved.)  I  reckon  it  was  In  Au- 
gust You  know  when  he  surrendered  to 
Buck  Garrett  down  here."  Mrs.  Jones  had 
taken  the  witness  stand  to  testify  to  an  alibi 
In  behalf  of  her  husband.  She  swore  that  he 
was  at  home  on  the  night  of  the  18th  of  Jan- 
nary,  the  night  on  which  the  horses  were 
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stolen,  and  tbat  be  left  early  on  the  momtog 
of  the  loth.  It  was  competent  for  the  coun- 
ty attorney  to  show  when  appellant  left 
home  and  how  long  he  remained  away.  This 
went  to  prove,  in  connection  with  other  evi- 
dence, that  immediately  after  the  larceny  of 
the  horses  in  question  appellant  became  a  fn- 
Sitive  from  ]nstlce  and  was  gone  from  home 
aboat  seven  months.  This  evidence  was  com- 
petent and  admissible.  Counsel  for  appellant 
then  asked  Mrs.  Jones  the  following  question: 
'1  will  ask  you  whether  or  not  Mr.  Jones, 
when  he  came  back,  told  you  where  he  had 
been?  If  he  didn't  tell  you  that  be  bad  been 
In  Arizona?"  To  this  question  the  county 
attorney  objected,  and  the  objection  was  sus- 
tained by  the  court,  to  which  counsel  for 
appellant  excepted.  There  was  no  error  In 
the  ruling  of  the  court  Any  statements  wblcb 
appellant  may  have  made  to  bis  wife,  under 
the  circumstances,  would  bare  been  self- 
serving  declarations.  Defendants  cannot 
commit  crimes,  flee  the  country,  and  take 
seven  months  to  think  about  the  matter  in, 
and  then  come  home  and  manufacture  evi- 
dence in  their  own  behalf.  We  therefore 
find  that  the  rulings  of  the  trial  court  were 
in  all  respects  correct 

[I]  Sixth.  The  next  ground  set  up  in  the 
motion  for  r^earlng  Is  as  follows:  "Because 
the  court  overlooked  exception  No.  14  to  the 
instructions  of  the  trial  court,  the  same  be- 
ing In  paragraph  No.  6,  an  Instruction  on  the 
weight  of  the  evidence,  which  this  court  has 
frequently  held  was  reversible  error." 

The  instruction  of  the  court  complained  of 
Is  as  follows:  "Tou  are  Instructed  that  two 
of  the  state's  witnesses,  Warren  Tell  and 
Bryant  Ballew,  have  admitted  to  the  Jury 
that  they  were  principals  in  the  crime  al- 
lied in  the  information ;  hence  you  are  told 
that  they,  bdng  parties  to  the  larceny  in 
this  case  (that  is,  parties  principal  to  said 
crime,  if  the  crime  was  committed),  have 
been  Introduced  as  witnesses  in  behalf  of  the 
state  and  by  their  admissions  are  what  Is 
known  as  prindiHils  or  accomplices  to  what- 
ever crime  was  committed,  and  you  are  In- 
structed that  it  is  the  law  that  no  person 
can  be  convicted  upon  the  testimony  of  an 
accomplice  or  accomplices,  unless  there  is 
other  evidence  In  the  case  tending  to  connect 
the  defendant  with  the  commission  of  the 
offense,  and  you  are  told  that  if  the  corrob- 
oration by  other  evidence,  if  there  be  such, 
Is  insufficient  If  it  merely  shows  the  com- 
mission of  the  crime  and  the  circumstances 
thereof,  but  such  other  evidence,  to  be  suffi- 
cient to  corroborate  an  accomplice  or  accom- 
plices, must  tend  to  connect  the  defendant 
with  the  commission  of  the  crime  charged 
against  him."  In  their  brief  counsel  for 
appellant  complain  of  this  instruction  in  the 
following  language:  "Paragraph  No.  5,  where 
it  uses  the  language,  'But  such  evidence,  to 
be  sufficient  to  corroborate  an  accomplice 
or  accomplices,  must  tend  to  connect  the  de- 
fendant with  a  crime  charged  against  blm,'  I 


without  stating  that.  If  they  have  reasonable 
doubt  as  to  the  fact,  they  would  acquit 
the  defendant,  and  without  defining  what 
was  meant  by  the  words  'connect  the  defend- 
ant with  the  crime  charged  against  him.'" 

If  this  court  has  ever  rendered  an  opinion 
sustaining  the  above  contention  of  counsel  for 
appellant,  we  are  not  aware  of  It  and,  if 
such  opinion  is  In  existence,  it  is  hereby  ex- 
pressly overruled.  There  is  no  law  requiring 
a  Jni7  to  find  beyond  a  reasonable  doubt  that 
an  accomplice's  testimony  has  been  corrobo- 
rated by  other  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the 
crime  charged  against  him.  Under  the  com- 
mon law  a  conviction  could  be  sustained  upon 
the  uncorroborated  testimony  of  an  accom- 
plice, but  our  statute  has  mitigated  this 
hardship  of  the  common  law  and  now  requires 
that  there  must  be  some  evidence  other  than 
that  of  an  accomplice  tending  to  connect  a 
defendant  with  the  commission  of  the  crime 
charged.  See  Alderman  v.  Territory,  1  Okl. 
Cr.  562,  98  Pac.  1020.  This  U  all  the  law 
requires.  Neither  Is  It  necessary  for  the 
court  to  define  the  meaning  of  tbe  words 
"connect  the  defendant  with  tbe  crime 
charged  against  him."  These  are  words  used 
in  the  common  everyday  affairs  of  life,  and 
have  no  technical  meaning  and  are  well  un- 
derstood by  all  persons  of  ordinary  intelli- 
gence. This  court  presumes  that  jurors  are 
men  of  common  intelligence,  and  understand 
the  English  language.  If  this  be  not  true, 
it  was  the  duty  of  counsel  for  appellant  to 
object  to  their  serving  on  the  jury.  We  think 
that  the  law  was  clearly  and  admirably 
stated  by  the  trial  judge,  and  the  instruction 
is  In  all  things  approved  and  indorsed ;  but 
even  if  there  was  error  In  the  instruction 
given,  in  the  light  of  the  overwhelming  and 
conclusive  evidence  as  to  the  guilt  of  appel- 
lant this  court  would  hesitate  long  before 
granting  him  a  rehearing. 

[7]  Seventh.  The  last  ground  relied  upon 
in  the  motion  for  rehearing  is  as  follows: 
"Because  the  court  overlooked  that  portion 
of  the  brief  directing  the  attention  of  the 
court  to  the  excessive  punishment  infficted 
in  this  case,  and  if,  upon  a  hearing,  it  is 
concluded  that  the  cause  should  be  affirmed, 
we  respectfully  suggest  that  the  punishment 
should  be  reduced  to  be  in  harmony  with 
the  gravity  of  the  offense." 

It  is  true  that  this  court  has  the  power 
to  modify  a  Judgment  and  reduce  a  sen- 
tence, when  from  the  record  it  appears 
that  an  Injustice  has  been  done  by  inflicting 
an  excessive  punishment  but  this  power 
cannot  be  arbitrarily  used.  See  Newton 
Henry  v.  State,  136  Pac.  982,  decided  the 
present  term. 

In  the  light  of  the  testimony  In  this  case, 
we  think  the  Jury  were  fully  justified  in 
assessing  the'  penalty  of  ten  years'  confine- 
ment in  the  penitentiary.  We  believe  that 
the  appellant  Is  not  only  guilty  of  tbe  crime 
of  which  he  was  convicted  but  that  the  evi- 
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dence  Jnstlfled  the  jury  In  beUeylng  that  he 
was  an  old  and  experienced  criminal  and 
was  a  corruBtor  of  the  youth  of  the  country. 
In  fact,  from  the  evidence  In  the  record,  he 
might  be  called  an  instructor  in  the  art  of 
larceny.  He  Induced  two  young  boys,  about 
19  years  of  age,  to  Join  with  him  In  the  com- 
mission of  this  crime,  and  after  It  was  com- 
mitted be  fled  the  country  and  was  gone 
for  seven  months,  during  which  time  he  was 
evidently  manufacturing  an  alibi.  Two  of 
the  witnesses  who  testified  in  bis  behalf 
were  directly  impeached  by  the  state's  evi- 
dence. The  others  testified  to  the  most  im- 
probable stories,  and  the  Jury  doubtless  came 
to  the  conclusion  that  their  testimony  was 
manufactured  from  beginning  to  end.  With- 
out disrespect  to  the  counsel  for  appellant, 
we  cannot  see  how  any  impartial,  fair-mind- 
ed, or  intelligent  man  can  read  the  record 
and  come  to  any  other  conclusion.  Upon 
the  trial  appellant  did  not  take  the  stand  in 
bis  own  behalf  and  deny  or  explain  a  single 
word  of  testimony  against  him.  It  is  true 
that  this  could  not  be  considered  by  the  Jury 
in  determining  his  guilt ;  but  after  his  guilt 
has  been  established  and  he  comes  to  this 
court  and  seeks  to  have  the  verdict  of  the 
Jury  set  aside,  or  the  Judgment  modified, 
this  court  cannot  overlook  the  fact  that  ap- 
pellant did  not  dare  to  go  upon  the  witness 
stand  in  his  own  behalf.  Men  who  steal 
the  property  of  others  in  the  dead  hours  of 
night,  and  who  induce  boys  to  do  so,  and 
then  come  into  court  with  evidently  manu- 
factured evidence,  should  receive  the  extreme 
penalty  of  the  law ;  in  tact,  the  longer  such 
men  are  locked  up  in  the  penitentiary  the  bet- 
ter It  is  for  society.  Honest  people  must 
have  protection  against  such  characters,  or 
the  courts  are  a  farce,  and  law  is  a  mockery, 
a  snare,  and  a  delusion. 

We  find  no  error  in  the  trial  in  the  lower 
court  We  do  not  see  how  the  Jury  could 
have  come  to  any  other  conclusion  than  that 
appellant  was  guilty,  and  we  think  that  his 
punishment  was  less  than  he  deserves.  The 
Judgment  of  the  lower  court  is  in  all  things 
affirmed.  The  mandate  will  issue  at  once. 
Justice  has  too  long  been  delayed  in  this 
case. 

ARMSTRONG,  P.  J.,  and  DOYLE,  J.,  con- 
cur. 


JOHNSON  V.  MUENZ. 

(Supreme  Court  of  Washington.    Dec.  6,  1913.) 

1.  Attachment  (§  119*)  —  Sdtficienct  of 
Complaint. 

Under  Rem.  &  Bal.  Qode,  |  649,  providing 
that  an  action  may  be  commenced  and  the  prop- 
erty of  a  debtor  attached  before  the  debt  be- 
comes due,  when  nothing  bat  time  is  wanting  to 
fix  an  absolute  indebtedness,  and*  when  the  af- 
fidavit In  addition  to  that  fact  states  that  the 
defendant  is  about  to  dispose  of  his  property 
with  intent  to  defraud  creditors  or  to  remove 


from  the  state,  and  refuses  to  make  arrange- 
ments for  securing  payment  of  the  debt,  etc.,  the 
complaint  in  such  an  action  does  not  state  lacts 
sufficient  to  constitute  a  cause  of  action  unless 
it  shows  on  its  face  the  reasons  for  its  pre- 
mature filing. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  f  214;   Dec.  Dig.  {  119.*] 

2.  Appeal  and  Ebbob  ({  71*)— Decisions  Rb- 

VIEWABUB— "INTEBLOCUTOBT   OBDEB." 

An  order  dissolving  or  refusing  to  dissolve 
an  attachment  is  an  "Interlocutory  order"  and 
appealable  only  by  virtue  of  the  statute. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  386-401 ;    Dec  Dig.  J  71.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  p.  8715.] 

3.  Apfkai.  and  Ebbob  (i  874*)— Scope  of  Re- 
view —  Appeals  fbom  Inteblocutobt  Ob- 
debs. 

An  order  refusing  to  dissolve  an  attach- 
ment will  not  be  reversed  for  insufficiency  of 
the  complaint  if  it  is  capable  of  amendment  so 
as  to  state  a  cause  of  action,  since  the  time  to 
determine  whether  the  court  erred  in  overruling 
a  demurrer  to  the  complaint  is  on  an  appeal 
from  the  final  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  8478,  3480,  3481,  3484, 
3530-3540 ;    Dec  Dig.  |  874.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  Magna  N.  Johnson  against  Fred 
Muenz.  From  orders  overruling  a  demurrer 
to  the  complaint  and  denying  a  motion  to 
dissolve  an  attachment,  defendant  appeals. 
Afllrmed. 

F.  B.  Carpenter,  of  Seattle,  for  appellant. 
Daniel  Landon,  of  Seattle,  for  respondent 

CHADWICK,  J.  Plaintiff  brought  this  ac- 
tion against  defendant  to  recover  upon  an. 
immature  debt  and  soed  out  a  writ  of  at- 
tachment 

[1]  The  complaint  does  not  state  any  of  the 
facts  necessary  to  be  shown  under  section. 
649,  Rem.  &  Bal.  Code.  The  affidavit  for 
the  attachment  was  in  proper  form,  alleging, 
that  ^e  defendant  was  about  to  remove 
from  the  state;  that  be  refused  to  make  any 
arrangement  for  securing  the  payment  of 
the  debt  when  it  falls  due;  and  that  sach 
contemplated  removal  was  not  known  to  the 
plaintiff  at  tiie  time  the  debt  was  contracted. 
Defendant  demurred  to  the  complaint  upon 
the  grounds  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
and  moved  for  a  dissolution  of  the  attach- 
moit  The  demurrer  to  the  complaint  was- 
overruled,  and,  after  a  hearing  upon  affi- 
davits submitted  by  both  parties,  an  order 
refusing  to  dissolve  the  attachment  was  en- 
tered. Notice  of  an  appeal  from  the  order 
overruling  the  demurrer  and  from  the  order 
refusing  to  dissolve  the  attachment  was  given. 
In  open  court 

This  court  has  held  as  often  as  the  question 
has  been  submitted  to  it  that  a  complaint 
filed  under  our  attachment  law,  which  does 
not  show  upon  its  face  the  reasons  for  its 
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premature  filing,  Is  obnoxious  to  a  demurrer 
for  the  want  of  facts.  Cox  ▼.  Dawson,  2 
Wash.  381,  26  Pae.  973;  Angir  r.  Foresman, 
23  Wash.  595,  63  Pac.  201 ;  Carstens  ▼.  Uilo, 
40  Wash.  335,  82  Pac.  410.  Tested  by  these 
cases  the  complaint  before  ns  does  not  state 
facts  BofiSdent  to  constitute  a  cause  of  ao- 
tloo. 

[2,  S]  It  does  not  follow,  howerer,  that  the 
order  refusing  to  dissolve  the  attachment 
must  be  reversed.  An  appeal  from  an  order 
dlssolTtng  or  refusing  to  dissolve  an  attadt- 
ment  is  an  appeal  from  an  interlocutory  or- 
der and  is  permissible  only  in  virtue  of  the 
statute,  and  an  appellate  court  will  not  in 
such  cases  ordinarily  review  any  alleged  er^ 
ror  that  does  not  go  to  the  merit  of  the 
particular  question  or  issue  raised  on  the  ap- 
peal 

T%e  governing  principle  is  well  stated  in 
Belding  v.  Washington  Cornice  Co.,  36  Wash. 
549,  79  Pac.  37.  In  that  case  an  appeal  was 
prosecuted  from  an  order  overruling  a  de- 
murrer to  the  complaint  and  from  an  order 
appointing  a  temporary  receiver.  The  court 
said:  "That  a  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  can, 
of  course,  be  urged  as  a  ground  for  reversing 
an  order  appointing  a  temporary  receiver; 
but,  to  be  effective,  it  must  be  shown  that 
the  complaint  not  only  fails  to  state  a  cause 
of  action  but  that  it  is  so  far  incapable  of 
amendment  that  no  action  at  all  can  be  main- 
tained for  the  cause  stated.  That  it  is  mere- 
ly defective  and  subject  to  demurrer  on  such 
ground  Is  not  sufficioit;  it  must  appear  that 
the  complainant  has  no  cause  of  action  what- 
soever, and  that  the  only  order  that  can  be 
entered  Is  a  dismissal  of  the  action,  before 
it  will  have  that  effect  The  complaint  here 
does  not  present  such  a  case.  An  action  will 
lie  for  the  causes  stated  in  the  complaint, 
and.  tf  the  complaint  is  defective  in  any  par- 
tlcnlar,  it  can  only  be  reviewed  on  appeal 
tron  the  final  Judgment  It  will  thus  be  seen 
that  the  time  to  teat  an  order  of  the  court 
overruling  a  demurrer  to  the  complaint  would 
be  when  the  case  is  before  us  upon  an  appeal 
from  a  final  Judgment  The  logic  of  the  de- 
cision Just  cited  and  quoted  from  is  that, 
upon  appeal  from  an  interlocutory  order  when 
the  insufficiency  of  the  complaint  is  urged, 
we  wiU  not  look  to  the  complaint  further 
than  to  ascertain  whether  the  complaint  Is 
capable  ot  amendment  If  it  Is,  it  will  be 
passed  until  properly  before  us.  If  It  Is  not, 
we  will  order  the  action  dismissed. 

Passing  to  the  merits  of  the  appeal,  we 
have  read  the  record  and  are  unable  to  say 
that  the  tdal  Judge  erred  In  refusing  to 
dissolve  the  attachment  The  evidence  is 
decidedly  conflicting,  with  a  possible  prepon- 
derance in  favor  of  the  plaintUT. 

Affirmed. 

CBOW,  a  3^  and  OOSJD,  BlillS,  and 
MAIN,  ]3.,  concur. 
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SIMPSON  LOOGINO  CO.  v.  NORTHWEST 
BRIDGE  CO.  et  aL 

(Snpreme  Court  of  Washington.    Dee.  6,  1018.) 

1.  PaiNciPAL  AND  Submit  (|  112*)— RiOHTa 

OF  SUBXTT. 

Under  a  contract  for  the  construction  of  a 
bridge  for  a  logging  company,  which  provided 
for  the  retention  of  a  part  of  the  contract  price 
until  the  completion  and  acceptance  of  the  work, 
a  anre^  company  which  executed  a  bond  con- 
ditioned for  the  niithfnl  performance  of  the  con- 
tract by  the  contractor,  and  which  provided 
that  the  logging  company  should  notify  the  sure- 
ty in  writing  before  the  last  payment,  or  any 
reserve  due  the  principal  under  the  contract 
should  be  paid,  was  entitled  to  have  the  logging 
company  hold  the  whole  of  the  reserve  payment 
until  notice  to  it,  since  a  surety  is  entitled  to 
have  such  a  reserve  held  as  indemnity  until  his 
rights  and  liabilities  are  determined. 

[Eld.  Note.— For  other  cases,  see  Principal  and 
Snrejhr,   Cent   Dig.  i{  22&-234;    Dec.   Dig.   { 

2.  GuABxitTT  (I  27*)- Peincipal  and  Subitt 
"  59*)  —  Scope  akd  Extent  or  Saamr's 

ABILITY. 

Sureties  and  guarantors  are  not  to  be  held 
liable  beyond  the  express  terms  of  their  engage- 
ment 

(Ed.  Note.— For  other  cases,  see  Guaranty. 
Cent  Dig.  {  28:  Dec  Dig.  t  27;*  Principal  and 
Surety,  Cent  Dig.  H  103,  103^ ;  Dec.  Dig.  | 
69.*] 

3.  PalRCIPAL   AND   SUBBTT   ({   114*)— LlABILI- 
TT  OF  SUBKTT. 

Under  a  contract  for  the  construction  of  a 
bridge  for  a  logging  company,  which  provided 
for  the  retention  of  the  last  payment  on  the 
contract  price  until  the  completion  and  accept- 
ance of  the  work,  and  the  performance  of  which 
was  secured  by  a  bond  which  provided  that  the 
owner  should  notify  the  surety  in  writing  be- 
fore the  last  payment  or  any  reserve  due  the 
principal  should  be  paid,  the  logging  company 
before  the  completion  of  the  work  made  certain 
payments  on  behalf  of  the  contractor  from  the 
amount  specified  as  the  last  payment  There- 
after it  wired  the  surety  that  there  were  out- 
standing claims  and  bills  to  the  amount  of  ap- 
proximately $10,000,  with  a  credit  still  due  the 
contractor  of  £7,000,  which  was  the  amount  of 
the  stipulated  last  payment  to  which  the  surety 
replied,  consenting  to  the  application  of  the 
balance  of  the  contract  price  in  settlement  of 
such  Uenable  claims  as  might  be  approved  by 
the  contractor.  Some  of  the  amounts  paid  by 
the  logging  company  from  the  $7,000  were  not 
lienable  items,  and  it  could  not  be  determined' 
which  items  were  lienable  and  which  nonlien- 
aUe.  Beld,  that  the  payments  on  nonUeqable 
items  constituted  as  to  the  surety  a  misapplica- 
tion pro  tanto  of  the  funds  due  the  contractor, 
and.  It  not  being  possible  to  determine  which 
items  were  lienable,  the  whole  demand  was  non- 
lienable,  and  hence  the  surety  was  not  liable 
for  the  amounts  paid  by  the  logging  company  in 
excess  of  such  $7,000. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  240-243;  Dec.  Dig.  i 
114.*] 

4.  PbINOIFAI.  and    SUBXTT  (f  82*)— BmLDINO 
COKTBACT— EXTKRT  OP  OBLIOATION. 

A  contract  for  the  construction  of  a  bridge 
provided  that  the  contractor  would  furnish  all 
materials  and  labor  necessary  to  construct  the 
bridge  ready  for  the  rails,  and  further  provided 
that,  if  he  did  not  make  a  profit  of  10  per  cent, 
on  the  cost  of  the  bridge,  the  owner  would  make 
the  10  per  cent  good  up  to  a  specified  maximum 
amount,    and    that   cost   covered    all    costs    of 


*for  other  < 
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labor,  materials,  plant  Items  bought  expressly 
for  theVork  and  consumed  thereon,  liability  in- 
surance on  pay  roll,  general  superTision,  travel- 
ing expenses,  and  all  other  expenses  such  as 
miscellaneous  items  chargeable  against  the  job 
direct.  Eeld,  that  the  contractor  did  not;,  agree 
to  pay  each  and  every-  item  of  expense  that  the 
owner  might  be  put  to  bad  it  built  the  bridge 
itself,  and  its  surety  was  liable  only  to  pay  for 
what  actually  went  into  the  bridge;  the  defini- 
tion of  "costa,"  being  merely  intended  as  basis 
upon  which  to  ascertain  if  the  contractor  had 
made  a  profit 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  127;   Dec  Dig.  g  82.  •] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;  Ernest  M.  Card,  Judge. 

Action  by  tlie  Simpson  Logging  Company 
against  the  Northwest  Bridge  Company  and 
the  American  Bonding  Company  of  Balti- 
more. From  a  judgment  in  favor  of  the 
bonding  company,  plaintiff  appeals.    Affirmed. 

T.  P.  Flak  and  Gordon  &  Easterday,  all 
of  Tacoma,  for  appellant  Chapman  &  Bail- 
ey and  Frank  H.  Kelley,  all  of  Tacoma,  for 
respondents. 

CHADWICE,  J.  This  action  was  begun  by 
plaintiff  against  tbe  defendant  to  recover  the 
sum  of  $2,606.44.  Judgment  was  entered 
against  the  Northwest  Bridge  Company  and 
in  favor  of  the  American  Bonding  Company. 
On  January  23,  1911,  the  bridge  company  en- 
tered into  a  contract  with  tbe  plaintiff  to 
furnish  all  material  and  labor  necessary  to 
construct  a  bridge  over  the  Satsop  river.  In 
Chehalls  county,  for  the  sum  of  $31,000. 
Payments  were  to  be  made  as  follows:  $7,- 
OOO  on  March  10,  1911 ;  $7,000  on  April  10, 
1911 :  $10,000  on  May  10,  1911,  and  tbe  bal- 
ance of  $7,000  as  soon  as  the  work  was  com- 
pleted and  accepted.  The  bridge  was  to  be 
completed  on  or  before  June  15,  1911.  The 
contract  provided,  among  other  things,  that 
in  the  event  that  the  bridge  company  did  not 
make  a  profit  of  10  per  cent  on  the  cost  of 
the  bridge,  the  plaintiff  would  make  the  10 
per  c«it.  good  up  to  a  maximum  sum  of  $32,- 
500.  The  engagement  of  the  bonding  com- 
pany was  as  follows:  "If  the  said  principal 
shall  faltlifully  perform  said  contract  on  its 
part,  according  to  the  terms,  specifications, 
covenants,  and  conditions  thereof  (except  as 
hereinafter  provided),  then  this  obligation 
shall  be  null  and  void,  otherwise  to  remain 
in  fnU  force  and  effect"  It  was  further  pro- 
vided :  "The  said  owner  shall  notify  the  sure- 
ty in  writing  before  the  last  payment,  or 
any  reserve  due  tbe  principal  under  said  con- 
tract shall  be  paid."  The  bridge  company  be- 
£an  the  construction  of  the  bridge  and  com- 
pleted it  about  August  1,  1911.  The  contract 
was  completed  according  to  the  specifications 
and  no  Hens  have  been  filed  against  it  The 
bridge  covered  by  the  contract  is  referred  to 
In  the  evidence  as  "bridge  No.  2."  It  also 
appears  that  at  the  time  the  contract  was 
made,  the  bridge  company  was  under  con- 


tract to  furnish  tbe  labor  and  material  to 
construct  another  bridge,  which  is  referred 
to  as  "bridge  No.  L"  Bridge  No.  1  was 
about  three-fourths  completed  at  the  time 
work  was  begun  on  bridge  No.  2,  and  was  en- 
tirely completed  in  March,  1911.  The  testi- 
mony does  not  show  that  the  bridge  company 
failed  to  make  a  profit  of  10  per  cent  on 
bridge  No.  2.  It  shows  a  substantial  loss  on 
bridge  No.  1,  and  probably  shows  that  no 
loss  was  incurred  by  the  bridge  company  on 
bridge  No.  2.  At  the  time  the  first  bridge 
was  finished,  the  bridge  company  was  indebt- 
ed to  the  Lumberman's  Mercantile  Company 
in  a  large  sum  of  money,  approximately  $6,- 
000.  Payments  on  bridge  No.  2  were  made  as 
follows :  $7,000  on  March  9,  1911 ;  $7,000  on 
AprU  8,  1911 ;  $7,000  on  May  8,  1911,  and  $3,- 
000  on  June  13,  1911.  The  logging  company 
furnished  to  the  bridge  company  tools,  appli- 
ances, provisions,  and  board  for  its  workmen. 
It  also  paid  to  one  H.  E.  Ford,  on  the  bridge 
company's  order,  the  sum  of  $1,500  for  lum- 
ber. All  of  these  sums  were  charged  against 
the  bridge  company.  On  June  30,  1911,  the 
account  shows  that  the  plaintiff  had  paid  the 
bridge  company  $26,538.90,  or  $4,538.90  more 
than  was  then  due  under  the  contract  On 
July  14th  the  bridge  company  notified  plain- 
tiff that  It  would  not  have  enough  money  to 
meet  its  obligations,  whereupon  plaintiff 
wired  the  bonding  company  as  follows :  "The 
contractor  Informs  us  that  the  bridge  will 
be  ready  for  acceptance  within  a  few  days 
and  that  there  are  outstanding  claims  and 
bills  to  the  amount  of  approximately  ten 
thousand  dollars,  with  a  credit  still  due  him 
as  a  final  payment  on  the  contract  of  seven 
thousand  dollars,  leaving  approximately 
three  thousand  deficiency  which  he  Is  unable 
to  meet  at  this  time  and  which  we  look  to 
you  to  protect  Shall  we  apply  the  final  pay- 
ment of  seven  thousand  dollars  in  liquida- 
tion of  pressing  claims  and  await  final  set- 
tlement of  tbe  remaining  claims  through  your 
ofiice."  The  bonding  company  replied  as 
follows:  "We  consent  to  your  applying  bal- 
ance of  contract  price  in  settlement  of  such 
lienable  claims  as  may  be  approved  for  pay- 
ment by  the  Northwest  Bridge  Company. 
This  wire  will  not  be  construed  as  an  admis- 
sion of  liability  or  waiver  of  any  defenses  un- 
der bond."  At  the  time  the  bonding  company 
was  notified,  there  was  an  actual  balance 
due  the  bridge  company  of  $4,461.10.  Upon 
receipt  of  the  last  telegram  quoted,  plaintiff 
paid  the  following  claims: 

1911. 

July  28tb  W.  S.  Lumber  Co. $1,137  48 

August  lOth  J.  E.  Connolly 439  38 

August  21st  H.  E.  Ford 1,981  48 

July  20th  Jos.  Lazerous 33  35 

November  14th  Pen.  Ry.  Co 101  95 

November  14th  Lumberman's  Mercb. 

Co. 8,748  49 

The  difference  between  the  amount  owiug 
and  tbe  amount  paid  Is  the  sum  sued  for  iu 
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this  acUon.  From  a  jndgment  dIsmlssinK  fhe 
complaint  the  plaintiff  has  appealed.  We 
will  refer  to  tlie  bonding  company  as  the  de- 
fendant 

We  asree  with  tlie  condnaions  of  the  trial 
jndge  tliat  the  evidence  and  the  bill  of  ex- 
ceptions rendered  by  plaintiff  are  so  confusing 
that  a  court  cannot  determine  with  any  de- 
gree of  certainty  which  Items  are  lienable 
and  wMch  are  not  Many  legal  propositions 
are  advanced  by  the  respondent  to  sustain 
the  Judgment  We  will  not  discuss  all  of 
them,  bat  content  ourselves  with  inquiring 
whether  plaintiff  made  overpayments  in 
violation  of  its  contract  and  whether  there 
were  any  misapplications  of  payments. 

[1]  It  will  be  remembered  that  at  the  time 
plaintiff  notified  defendant  that  the  bridge 
company  had  defaulted,  it  told  It  that  there 
was  due  the  final  award  of  $7,000.  If  this 
had  been  so,  no  liability  would  have  come  to 
the  defendant  In  this,  however,  the  plain- 
tiff was  mistaken.  The  notification,  never- 
theless, must  have  indicated  to  the  defendant 
that  there  had  been  no  overpayment  It  ac- 
cordingly directed  that  that  sum  be  applied 
in  payment  of  lienable  items.  By  the  terms 
of  the  contract  defendant  was  entitled  to 
have  two  things  concur — notice  of  the  last 
payment  and  that  the  whole  of  the  reserved 
payment  be  at  hand  at  the  time  notice  was 
given  to  it  It  was  the  duty  of  the  plaintiff 
to  keep  available  the  remedy  that  defendant 
had  reserved  unto  itself.  Peters  v.  MacKay, 
20  Wash.  172,  54  Pac.  1122;  Leiendecker  v. 
Xtati,  etc.,  52  Wash.  609,  101  Pac.  219;  Black 
V.  NatL  Surety  Co.,  61  Wash.  471,  112  Pac. 
517.  And  this  is  in  accord  with  the  great 
weight  of  authority.  32  Cyc.  223 ;  National 
Bank  of  Montgomery  t.  Fidelity  &  Deposdt 
Co.,  145  Ala.  335,  40  South.  415,  5  L..  R.  A. 
(S.  S.)  418,  117  Am.  St  Rep.  45,  8  Ann.  Cas. 
241. 

The  theory  upon  which  the  right  of  a  sure- 
ty to  insist  upon  the  retention  of  the  reserve 
is  based  is  that  he  ia  entitled  to  have  the 
sum  agreed  upon  held  as  indemnity,  and  un- 
til his  rights  and  liabilities  are  determined, 
and  this,  says  the  Supreme  Court  of  the 
United  States,  Is  a  "superior  equity."  Prai- 
rie State  National  Bank  v.  United  States, 
164  U.  S.  227,  17  Sup.  Ct  142,  41  L.  Ed.  412. 
In  U.  S.  V.  Am.  Bonding  Co.  (C.  C.)  89  Fed. 
930,  the  case'  of  Rees  v.  Berrington,  2  Yes. 
Jr.  540,  is  quoted  with  approval.  It  says: 
"It  Is  the  clearest  and  most  evident  equity 
not  to  carry  out  any  transaction  without  the 
privity  of  him  who  must  necessarily  have  a 
concern  in  every  transaction  with  the  princi- 
pal debtor.  You  cannot  keep  him  bound  and 
transact  his  affairs  (for  they  are  as  much  as 
yonr  own)  without  consulting  him.  You  must 
let  him  judge  whether  he  will  give  that  in- 
dolgence  contrary  to  the  nature  of  his  en- 
gagement" 

[2]  This  conrt  in  the  cases  cited  has  held 
that  sureties  and  guarantors  are  not  to  be 
lield  liable  beyond  the  express  terms  of  their 
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engagement  This  doctrine  la  well  establish- 
ed,  and  has  the  sanction  of  the  Supreme 
Court  of  the  United  Statea.  Union  Mut  life 
Ins.  Co.  ▼.  Hanford,  143  V.  S.  187, 12  Sup.  Ct 
437,  30  Ll  Ed.  118.  It  is  suggested  in  the 
brief  of  respondent  that  the  cases  Leghoni 
V.  Nydell,  39  Wash.  17,  80  Pac.  833,  and  Mon- 
ro T.  National  Surety  Co.,  47  Wtash.  483,  92 
Pae  408,  may  be  out  of  harmony  with  the 
Peters,  Leiendecker,  and  Black  Masonry 
Cases,  and  that  they  are  contrary  to  the  cur- 
rent of  authority.  A  re-examlnatlon  of  those 
cases  Is  unnecessary.  In  so  far  as  this  case 
goes,  they  are  snfilciently  distinguished  by 
what  we  have  said  of  them  in  the  Black  Ma- 
sonry Case. 

[S]  We  are  unable  to  say  just  how  much 
of  the  several  amounts  paid  is  made  up  of 
lienable  items.  To  a  certain  extent  they  are 
not  lienable  under  the  authority  of  Armour 
&  Co.  V.  Western  Construction  Co.,  86  Wash. 
629,  78  Pac.  1106,  and  Tsutakawa  v.  Kuma- 
moto,  53  Wash.  231,  101  Pac.  869,  102  Pac. 
766,  and  payments  made  thereon  are  pro 
tanto  misapplied  under  the  rule  announced 
in  Crane  Co.  ▼.  Pacific  Heating  &  Power  Co., 
36  WaslL  96,  78  Pac.  460,  and  the  whole  de- 
mand would  therefore  fall  within  the  rule  of 
confused  accounts  and  be  nonlienable  under 
the  doctrine  announced  in  Gilbert  Hunt  Co. 
V.  Parry,  69  Wash.  646,  110  Pac.  641,  Ann. 
Cas.  1912B,  226. 

[4]  Appellant  insists,  however,  that  the 
defendant  is  bound  by  the  following  items  in 
the  contract: 

"It  is  also  further  agreed,  that  if  the  par- 
ties of  the  second  part  are  unable  to  show  a 
profit  of  ten  per  cent  (10^)  on  oo«t  of  said 
bridge,  piers  and  approaches,  for  the  sum  of 
$31,000.00,  the  parties  of  the  first  part  will 
make  the  ten  per  cent  (10%)  good  up  to  a 
maximum  sum  of  $32,500.00." 

"By  eoBt  it  is  understood  tliat  the  same 
covers  all  cost  of  labor,  materials,  plant  items 
bought  expressly  for  this  work  and  consum- 
ed on  the  same,  liability  insurance  on  pay 
roll,  general  supervision,  traveling  expenses 
and  all  other  expenses,  such  as  miscellane- 
ous items  which  are  chargeable  against  this 
job,  direct" 

It  is  said  that  defendant  was  to  do  for 
plaintiff  what  plaintiff  did  not  care  to  do  for 
itself— to  build  the  bridge  and  pay  for  each 
and  every  item  of  exi)en8e  that  plaintiff 
might  be  put  to  had  It  built  the  bridge  it- 
self. We  agree  with  counsel  for  respondent 
that  this  clause  of  the  contract  will  not  bear 
such  construction,  but  that  the  words  employ- 
ed, when  read  in  connection  with  the  condi- 
tion that  the  bridge  company  would  furnish  all 
"materials  and  labor  necessary  to  construct 
ready  for  the  rails,"  etc.,  means  that  the  de- 
fendant did  not  engage  itself  to  pay  more  than 
actually  went  into  the  bridge,  and  was  charge- 
able "against  the  job,  direct"  under  the  con- 
tract and  under  the  statute,  and  that  the  word 
"cost"  should  be  read  in  connection  with  the 
previous  stipulation  that  If  the  bridge  com- 
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pany  was  unable  to  show  a  profit  of  10  per 
cent  on  the  "cost"  of  the  bridge,  plaintiff 
would  pay  a  profit  of  10  per  cent  np  to  $32,- 
600.  We  think  the  clause  relied  on  was  In- 
tended as  a  basis  upon  which  to  ascertain  If 
the  bridge  company  had  made  a  profit  &nd  to 
limit  the  amount  which  appellant  agreed  to 
pay  over  and  above  the  contract  price  in  case 
a  profit  was  not  made. 
The  judgment  ia  affirmed. 

CROW,    C.   J.,   and   BLUS,   MAIN,    and 
OOSB,  JJ.,  concur. 


MURRAT  et  aL  T.  WISHKAH  BOOM  00. 

(Supreme  Court  of  Washington.     Dec.  12; 
1913.) 

1.  LOOa  AND  LOOOIHO  (t  18*)— POBUO  Skbv- 

lOB  Corporation— LiABiuTT. 

A  corporation  organized  under  Rem.  Se  Bal. 
Code,  I  7119,  to  improve  a  river  and  to  drive, 
hold,  and  deliver  logs  thereon,  which  improves 
a  river  by  iplash  dams  and  otherwise,  in  pur- 
suance of  section  7122,  most  as  required  by 
sections  7123,  7124,  render  service  as  a  public 
service  corporation  and  is  liable  for  damages 
from  its  unreasonable  delay  to  move  the  logs 
of  another  by  water  stored  in  its  dams. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {{  31-35 ;   Dec  Dig.  {  13.*] 

2.  Trial  ({  260*)— Instrootionb— Refubax.  or 
Instructions  Covered  bt  Oharoe  Oiven. 

It  is  not  error  to  refuse  a  reouested  in- 
struction embodied  in  substance  in  the  instruc- 
tions given. 

•[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  651-669;    Dec.  Dig.  |  260.*] 

3.  Loos  AND  LoaoiNa  ({  13*)— Pnnuo  Serv- 
ice Corporation— LiABii,iTT. 

A  public  service  corporation  engaged  In 
driving,  holding,  and  delivering  logs  in  a  stream 
which  it  has  improved  cannot  refuse  to  release 
water  to  float  logs  for  one  applying  therefor  and 
entitled  thereto  because  of  a  threatened  in- 
junction against  its  release  of  water  by  land- 
owners further  down  stream,  where  it  has  en- 
gaged in  the  service  for  16  years  or  more,  and 
the  one  applying  for  the  service  had  cut  its  logs 
and  placed  them  in  the  river,  believing  that 
tibe  corporation  was  able  to  render  the  proper 
service. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  SS  31-35 ;   Dec.  Dig.  S  13.*] 

4.  LnciTATioN  OF  Actions  (S  28*)— Action  on 
Contract. 

An  action  against  a  corporation  engaged 
in  the  business  of  driving,  holding,  and  deliver- 
ing logs  for  its  failure  to  move  logs  by  releas- 
ing water  from  its  dams  and  thereby  prevent 
the  destruction  of  the  logs  by  forest  nres  is 
an  action  on  contract  within  the  three  years' 
statute  of  limitations  (Rem.  &  Bal.  Code,  S 
169). 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  SS  134,  135,  142;  Dec.  Dig. 
§28.*] 

Department  2.  Appeal  from  Superior 
Court  Chdialls  County;  Mason  Irwin,  Judge. 

Action  by  Arch  MHirray  and  another,  co- 
partners, against  the  Wishkah  Boom  C!om- 
pany.  From  a  judgment  for  plaintiffs,  de- 
fendant appeala    Affirmed. 


Bridges  &  Bruener,  of  Aberdeen,  for  appe- 
lant W.  H.  Abel,  of  Montesano,  and  T.  H. 
McKay,  of  Aberdeen,  for  ieq;K>ndentB. 

PARKER,  J.  This  is  an  action  to  recover 
damages  which  the  plalntlffls  allege  resulted 
to  them  from  the  failure  of  the  defendant  to 
cause  artificial  freshets  or  "splashes"  from 
its  splash  dam  maintained  in  the  Wishkab 
river.  In  Chehalls  county,  so  that  their  logs 
could  be  moved  while  in  the  river  bed  and 
escape  being  burned  by  neighboring  forest 
fires  by  which  they  were  destroyed.  Verdict 
and  judgment  were  rendered  in  favor  of  the 
plaintiffs,  from  which  the  defendant  has  ap- 
pealed. 

Appellant  is  a  driving  and  boom  company, 
organized  as  snch  under  the  statute  of  this 
state,  having  control  of  the  Wishkah  river, 
in  Chehalls  county,  and  has  been  engaged  in 
driving  and  booming  logs  upon  that  river 
for  something  over  16  years.  It  maintains 
splash  dama  in  the  river  and  its  tributaries 
by  which  It  creates  artificial  freshets  or 
"splashes,"  as  termed  in  logging  parlance, 
in  the  river  from  time  to  time,  especially  in 
the  summer  months  when  the  natural  flow 
of  the  water  is  low,  for  the  purpose  of  driv- 
ing logs  placed  therein  by  those  engaged  in 
logging  along  its  banks.  EV}r  many  years 
prior  to  May  1,  1910,  appellant  has  created 
splashes  from  its  dams  in  the  snmmer 
months,  at  intervals  of  four  weeks  or  often- 
er,  by  which  logs  in  the  bed  of  the  river  could 
be  driven  out  During  those  months  logs 
could  not  be  moved  in  the  river  without  such 
splashing  because  of  the  natural  flow  of  the 
water  therein  being  Insufficient  The  larger 
portion  of  the  territory  along  the  banks  of 
the  river  for  a  distance  of  10  or  16  miles  had 
been  logged  off  prior  to  the  year  1910.  This 
rendered  such  territory  subject  to  frequent 
forest  fires  during  the  dry  summer  months. 
During  the  dry  summer  months  of  1910, 
forest  fires  were  burning  in  such  territory 
and  were  more  or  less  of  a  menace  to  logs 
In  the  neighborhood,  including  logs  which 
had  been  placed  in  tlie  bed  of  the  river  for 
driving.  Prior  to  May,  1910,  respondents 
had  bem  logging  near  the  river  below  one 
of  appellant's  splash  dams  and  had  a  con- 
siderable quantity  of  logs  cut  and  ready  for 
transportation  down  the  river.  They  com- 
menced placing  these  logs  in  the  river  bed 
about  May  10th  and  finished  about  June  8th. 
This  was  done  in  the  usual  manner  by  roll- 
ing the  logs  over  a  high  bank  into  the  river 
bed,  which  caused  them  to  pile  up  some  30 
feet  high.  Respondents  then  flattened  the 
pile  down  considerably  by  the  use  of  a  don- 
key engine  with  a  line,  and  thereafter  kept 
their  donkey  engine  In  position  so  as  to  aid 
in  starting  the  logs  when  the  next  splash 
came  from  appellant's  dam.  The  last  splash 
made  by  appellant  was  on  May  1, 1910,  until 
the  fall  of  that  year  after  respondents'  logs 
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bad  been  bnmed.  Soon  after  ravondents 
bad  commenced  to  place  tb^  logs  In  tbe 
rlrer,  about  May  14tb,  tbey  asked  appellant 
for  a  splash.  This  appellant  neglected  to 
famish  until  after  the  burning  of  respond- 
entB'  logs.  On  Aognst  24tb,  and  during  the 
few  days  following,  being  over  two  months 
after  resiJondents'  logs  were  put  Into  tbe 
nrer  bed,  tbey  were  destroyed  by  Are  wblcb 
was  commonlcated  to  tbem  by  one  of  the 
forest  fires  then  bnmlng  along  the  river. 
The  existence  of  the  forest  fires  at  that  time, 
and  their  more  or  less  probable  menace  to 
respondents'  logs,  was  known  to  appellant's 
ofllcers.  There  was  plenty  of  water  stored 
tn  appellant's  dam  to  create  a  splash  snffl- 
dent  to  move  respondents'  logs  dnring  all  of 
this  period,  especially  with  tbe  help  of  re- 
spondents' donkey  oiglne  and  line  in  starting 
tbem.  We  think  the  evidence  folly  war- 
ranted tbe  Jury  in  believing  these  facts.  Re- 
spondents' claim  for  damages  is  rested  npon 
appellant's  neglect  to  splash  so  as  to  render 
tbe  driving  of  the  logs  possible  and  thns  re- 
move tbem  from  tbe  danger  of  destruction  by 
forest  fires.  Counsel  upon  both  sides  pro- 
ceed upon  the  theory  that  this  Is  an  action 
for  damages  resulting  from  the  breach  of  an 
Implied  contract  to  drive  the  logs  with  rea- 
sonable dispatch. 

[1]  A  considerable  portion  of  tbe  brief  of 
counsel  for  appellant  is  devoted  to  an  effort 
to  demonstrate  that  the  degrree  of  care  re- 
quired of  a  boom  company  relative  to  logs 
placed  in  a  river  controlled  by  such  a  com- 
I«ny  Is  not  of  that  high  degree  required  of  a 
common  carrier  possessing  wholly  artificial 
means  of  transportation,  and  that  the  trial 
court's  rulings  In  effect  erroneously  submit- 
ted the  cause  to  the  Jury  upon  the  theory 
that  such  high  degree  of  care  was  required 
of  the  appellant  The  court  Instructed  the 
jury  touching  the  service  and  care  required 
by  law  of  appellant  as  follows:  "You  are  In- 
structed the  laws  of  this  state  require  boom 
and  driving  companies  to  boom  and  drive 
logs  delivered  to  them  for  that  purpose  with 
reasonable  care  and  dUigence,  and,  if  loss 
of  logs  occurs  on  account  of  unreasonable 
delay  on  their  part,  tbey  are  liable  for  the 
loss.  In  tbis  case  It  is  for  you  to  say  under 
an  the  circumstances  whether  there  was  un- 
reasonable delay  on  tbe  part  of  this  defend- 
ant company." 

We  do  not  find  In  the  record  before  us  any 
mllng  of  the  court  suggesting  to  the  Jury  any 
higher  degree  of  care  than  that  stated  in  this 
Instruction.    It  is  plain  that  appellant  was, 
at  tbe  time  of  the  burning  of  respondents' 
logs,  and  for  many  years  prior  thereto,  a  cor- 
poration organized  under  the  statutes  of  this 
state  wltb  all  the  objects  and  purposes  as 
stated  In  section  7119,  Rem.  &  Bal.  Code,  as 
follows:    "Any  corporation  having  for  its 
object.  In  whole  or  in  part,  tbe  clearing  out 
and  improvement  of  rivers  and  streams  In 
this  state,  and  for  the  purpose  of  driving, 
aoitlng,    boldlng;    and    delivering   logs   and 


other  timber  products  thereon,  may  be  organ- 
ised under  tbe  laws  of  this  state." 

It  la  also  plain  that  appellant  bad  im- 
proved the  Wlshkah  river  by  constructing 
splash  dams  and  otherwise  In  pursuance  of 
the  statutory  powers  of  such  corporations 
(Rem.  &  BaL  Code^  i  7122$,  and  that  it  was 
bound  to  render  service  as  a  public  service 
corporation,  of  the  nature  stated  in  the 
above-quoted  instructions  (RenL  A  Bal.  Code, 
i  7123).  By  secUon  7124,  Rem.  &  Bal.  Code, 
snch  corporations  are  rendered  liable  in  dam- 
ages for  failure  to  properly  perform  such 
service  by  express  provision  thereof,  read- 
ing as  follows:  "Any  corporation  acting  un- 
der and  In  accordance  with  the  provisions  of 
this  act  shall  be  liable  to  the  owner  or  owners 
of  logs  or  other  timber  products  for  aU  loss 
or  damage  resulting  from  neglect,  careless- 
ness, or  unnecessary  delay  on  the  part  of 
such  corporation  or  Its  agents." 

It  seems  plain  to  na  that  the  Instruction 
above  quoted,  which  we  find  to  be  In  keeping 
with  other  rulings  of  the  court,  did  not  im- 
pose upon  appellant  any  hU^er  degree  of 
care  than  that  required  by  tbe  express  terms 
of  the  statute  relating  to  such  corporations. 
We  deem  it  unnecessary  to  follow  learned 
counsel's  argument  touching  the  comparative 
degree  of  care  ordinarily  required  by  driving 
and  booA  companies  and  other  carriers  pos- 
sessing wholly  artificial  means  of  transporta- 
tion. 

[2]  Counsel  for  appellant  contend  that,  so 
far  as  its  liability  la  concerned.  Its  delay 
In  splashing  and  driving  the  logs  down  the 
river  was  not  tbe  efficient  proximate  cause  of 
the  destruction  of  the  logs,  because  it  did  not 
have  reasonable  cause  to  antlcli>ate  the 
burning  of  the  logs,  and  complain  of  the  re- 
fusal of  the  court  to  give  the  Jury  the  follow- 
ing requested  instruction  and  others  of 
similar  Import:  "If  you  believe  from  the  evi- 
dence that  the  defendant  did  not  have  rea- 
sonable cause  to  expect  that  a  forest  fire 
would  be  communicated  to  these  logs,  then 
the  plaintiff  cannot  recover." 

We  do  not  understand  counsel  to  contend 
that  the  court  should  decide  the  question  of 
efllclent  proximate  cause  in  appellant's  favor 
as  a  matter  of  law.  In  any  event.  It  seems 
clear  that  snch  question  conld  not  have  been 
so  decided  by  the  court  in  tbe  light  of  the 
evidence.  The  substance  of  this  contention 
qf  counsel  is  stated  in  their  brief  as  follows: 
"We  were  entitled  to  have  the  Jury  decide 
under  proper  instructions  whether  or  not 
the  defendant  should,  under  all  the  circum- 
stances, have  known  that  there  was  probabil- 
ity of  the  logs  being  destroyed  by  fire." 

A  reading  of  the  other  Instructions  given 
by  tbe  court  convinces  us  that  they  conveyed 
to  the  Jury  tbe  same  thought  as  that  sug- 
gested by  tbe  above-quoted  requested  Instruc- 
tion, and  that  tbe  Jury  were  thereby  given 
to  understand  that  appellant  was  not  to  be 
held  liable  for  the  destruction  of  respond- 
ents' logs  by  fire  unless  it  had  reasonable 
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cause  to  apprehend  sacli  danger,  even  though 
It  may  hare  been  somewhat  negligent  In  its 
delay.  We  are  of  the  opinion  that  the  re- 
fusal to  give  the  Instruction  In  the  language 
requested  was  not  prejudicial  error. ' 

[3]  Appellant  sought  to  excuse  Its  delay  in 
splashing  by  showing  that  certain  landown- 
ers during  the  month  of  April,  1910,  com- 
menced proceedings  In  the  superior  court  for 
Chehalls  county,  seeking  to  enjoin  It  from 
creating  splashes  In  the  river,  upon  the 
ground  that  their  land  would  be  Injured 
thereby,  and  that  appellant  was  Justified  In 
acceding  to  such  demands  of  such  owners 
and  refraining  from  splashing  until  condem- 
nation proceedings  could  be  commenced  and 
prosecuted  to  acquire  such  right  as  against 
such  owners.  No  Injunction  was  Issued,  how- 
ever, in  such  proceedings.  In  view  of  the 
fact  that  appellant  had  been  continuing  for 
15  years  or  more  rendering  service  as  the 
law  required,  of  such  corporations,  including 
regular  splashings,  it  seems  clear  to  us  that 
the  learned  trial  court  correctly  excluded 
this  defense  from  the  cause;  such  exclusion 
being  the  alleged  error  complained  of  by 
appellant  Manifestly  a  public  service  cor- 
poration, having  been  continuously  engaged 
in  the  service  required  by  law  of  it,  covering 
a  period  of  15  years  or  more,  canqot  refuse 
to  render  such  service  to  one  applying  there- 
for and  entitled  thereto  because  of  a  threat- 
ened injunction  against  its  continuing  busi- 
ness as  a  public  service  corporation.  It  is 
plain  that  respondents  conducted  their  log- 
ging operations  and  placed  their  logs  In  the 
river  with  a  view  to  having  them  transported 
to  market  by  appellant  as  a  public  service 
corporation  upon  the  faith  of  such  corpora- 
tion being  able  to  fulfill  its  duties  as  such  a 
corporation.  Manifestly  respondents  were 
Justified  In  this  faith  in  view  of  the  long- 
continued  operations  of  appellant  and  its 
holding  Itself  out  to  the  public  as  being  able 
to  render  such  service. 

[4]  It  is  finally  contended  on  behalf  of  ap- 
pellant that  this  action  is  barred  by  the  stat- 
ute of  limitations.  If  the  two-year  statute 
were  applicable,  there  would  be  some  ground 
for  appellant's  contention  In  this  regard,  at 
least  as  to  a  portion  of  respondent!)'  claim  of 
damage.  If  the  three-year  statute  is  appli- 
cable, clearly  no  part  of  respondents'  cause 
of  action  is  barred.  In  section  159,  Bern. 
&  Bal.  Code,  among  the  causes  of  action  there 
enumerated  as  being  barred  in  three  years,  is 
the  following:  "An  action  upon  a  contract 
or  liability,  express  or  implied,  which  is  not 
Ui  writing  and  does  not  arise  out  of  any 
written  instrument"  While  this  is  an  ac- 
tion seeking  the  recovery  of  damages  for 
breach  of  an  implied  contract,  we  think  it 
clear,  in  the  light  of  the  authorities,  that  it 
is  an  action  upon  contract,  within  the  mean- 
ing of  the  statute  of  limitations.  Alabama 
Great  Southern  B.  B.  Co.  v.  Eicbofer,  100 


Ala.  224,  14  South.  50;  Bailway  Co.  t.  Keal, 
11  Lea  (79  Tenn.)  270;  Patterson  v.  BaU- 
way  Co.,  94  Ga.  140,  21  S.  E.  283.  The  rule 
is  stated  in  the  text  of  25  Cyc.  1033,  as  fol- 
lows :  "Viewed  with  reference  to  the  statute 
of  limitations,  an  action  against  a  carrier 
for  injury  resulting  from  a  breach  of  con- 
tract for  safe  carriage  is  one  on  contract 
and  not  on  tort" 

We  are  of  the  opinion  ttiat  the  action  is 
not  barred  by  our  statute  of  limitations. 
Other  claimed  errors  suggested  by  counsel 
for  appellant,  we  think,  do  not  call  for  dis- 
cussion. 

The  Judgment  is  afllrmed. 

CBOW,  C.  X,  and  MOUNT  and  MOBBIS, 
JJ.,  concur. 


STATE  ex  rel.  GBEAT  NOETHBBN  EX.  CQ 

V.  PUBLIC  SEBVICE  COMMISSION 

OF  WASHINGTON  et  al. 

STATE  ex  rel.  CHICAGO,  M.  ft  P.  S.  BT.  CO. 
V.  SAME. 

(Supreme  Court  of  Washington.    Dec.  13, 1913.) 

1.  COBPOBATIONS  ({  394*)— Beoui^atioss— 
Obdbbs  OF  Public  Service  CoioassioN— 
Appbai.. 

Public  Service  Commission  Act  (Laws  1911, 
c.  117,  i  86),  authorizing  any  complainant  or 
any  public  service  company  affected  by  any  or- 
der of  the  commission  to  apply  to  the  superior 
court  within  30  days  after  servioe  of  the  order 
to  have  its  reasonableness  and  lawfulness  de- 
termined, does  not  limit  the  right  of  review  to 
final  orders,  but  confers  the  right  of  review 
within  the  time  limited  of  any  order  of  the 
commission  for  the  purpose  of  having  ita  reason- 
ableness and  lawfulneBs  determined. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  f  1576 ;   Dec.  Dig.  {  394.*] 

2.  Cabriebs  (S  18*)— Begulations— Obdkbs 
OF  PvBuo  Service  Coumibsion— Appeal. 

An  order  of  the  Public  Service  Commission 
which  directs  railroads  to  establish  joint  rates, 
and  which  gives  the  railroads  a  specified  time 
after  service  of  the  order  to  comply  and  aeiee 
on  the  joint  rates,  and,  in  the  event  of  their  uil- 
ure  so  to  do,  the  commission  will  by  supplemen- 
tal order  establish  the  rates  and  fix  the  divi- 
sion between  the  railroads,  is  a  final  order  and 
an  application  for  its  review  must  be  made  with- 
in 30  days  after  service  thereof,  if  Public  Service 
Commission  Act  (Laws  1911,  c.  117,  f  86),  au- 
thorizing review  of  orders  of  the  commission, 
be  oonstruei  to  limit  the  review  of  fiual  or- 
ders only. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  Sf  13,  16-18,  20,  24;  Dec  Dig.  ( 
18.*] 

3.  Cabriebs  (8  10*)— Establishment  of  Joint 
Bates— AuTHOBiTT  of  Public  Sbbvice  Cok- 

KISSION. 

Public  Service  Commission  Act  (Laws  1911, 
c.  117,  §  83),  providing  that  when  any  order  of 
the  commission  shall  require  joint  action  by 
two  or  more  public  service  companies  the  order 
shall  specify  that  the  same  shall  be  made  at  their 
joint  cost,  relates  to  the  cost  of  coupling,  and 
refers  to  some  physical  connection  between  the 
companies,  and  does  not  authorize  the  Public 
Service  Commission  to  establish  joint  rates, 
which  authority  is  conferred  by  section  57,  au- 
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tboriziiic  the  eonuniadon  to  proTfde  for  Jaint 
rates  and  thioosh  routes  on  railroads. 

[£d.  Note.— For  other  caaes.  tee  Carriera, 
Cent  Dig.  U  12.  14-20;   Dec.  Dig,  (  10.»] 

4.  COIT8TITUTI0RAI.   liAW    ({   298*}— DUK   PSO- 

CES8  OF  Law— BxiRKNT  Domain  (i  2*)— 
TAKine  OT  Pbopkbtt  Withotit  CoMraiTaA- 
TioR— Rkoulation  or  Raixs. 

Since  railroads  yoluntarily  devote  their 
property  to  public  nie.  they  are  pnblic  corpora- 
tiODS  subject  to  Ri>eciai  limitations  by  law  as  to 
rates  and  the  manner  of  the  perfoimance  of 
their  public  duties,  and  the  regulation  of  rates 
by  the  st&te  is  not  a  taking  of  property  without 
due  process  of  law,  or  a  taking  or  damaging  of 
property  without  compensation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  847;  Dec  Dig.  |  298;* 
Eminent  Domain,  Cent  Dig.  S|  3-12 ;  Dec.  Dig. 
12.*] 

a.  Cabbiebs  (S  10*)— CoNsrmjTioNAi.  Law  (| 
297*>— Eminent  Domain  (I  2*)— Due  Pbo- 
CE88  OF  Law— Taking  of  Fbopebtt  With- 
ovT  Compensation- RKOtnuiTioR  of  Rates. 
Public  Service  Commission  Act  (Laws  1911, 
e,  117,  {  57),  authorizing  the  commission  to  or- 
der railroads  to  establish  through  routes,   and 
empowering  the  commission  to  establish  joint 
rttea  and  to  order  that  car  load  freight  sbaU  be 
carried  by  the  different  railroads  without  being 
tmiBferred  from  the  originating  cars,  empowers 
the  commission  to  order  an  interchange  of  cars 
lietveen  connecting  carriers  when  the  rates  in 
force  between   given  points  are  excessive,  and 
when  there  is  no  satisfactory  through  route  and 
joint  rate,  and  when  the  public  necessities  de- 
mand tlie  establishment  of  a  joint   rate   and 
tliroDgh  route:   but  before  the  making  of  the  or- 
der the  commission  must  make  rules  for  the  ex- 
peditious and  safe  return  and  proi>er  compen- 
sation for  the  cars  so  employed,  and  the  provi- 
sion so  construed  does  not  take  property  with- 
out due  process  of  law,  in  violation  of  the  four- 
teenth amendment  of  the  federal  Constitution, 
and  does  not  take  or  damage  private  property 
without   compensation,   in  viouition   of   Const 
art  1, 1 16;  and  an  order  of  the  commission  es- 
tablisiung  a  joint  rate  for  a  given  service  and 
apportioning  the  rate  between  connecting  car- 
riers, leaving  to  them  the  practicable  way  of 
complying  with  the  order,  either  by  sending  the 
loaded   cars   through    to    their    destination    or 
transferring  the  load  from  the  cars  of  one  car- 
rier to  those  of  the  other  at  the  connecting  point, 
is  not  invalid  as  beyond  the  power  of  the  com- 
mission to  make. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  12,  14-20;  Dec.  DIk.  §10;*  Con- 
stitutional Law,  Cent  Dig.  {{  832-834;  Dec. 
Dig.  1  297;*  Eminent  Domain,  Cent  Dig.  H  3- 
12;   Dec.  Dig.  $  2.*] 

•■  Cakkiebs  (i  18*)— Ebtabubhment  of  Rates 

—FINDINGS  OF  PUBUO  SBBVICE  COMMISSION 
— CONCtDSIVENESS. 

The  findings  of  the  Public  Service  Com- 
mission created  by  Public  Service  Commission 
Act  (I/aws  1911,  c  117),  so  far  as  the^  estab- 
lish rates  for  railroads,  will  not  l>e  disturbed 
tiy  the  courts  unless  they  are  made  arbitrarily 
and  in  disregard  of  the  material  rigbta  of  the 
partieaL 

[ESd.  Note.— F»r  ether  cases,  see  Carriers. 
Cent.  Dig.  H 13. 16-18, 20. 24 ;  Dec  Dig.  |  !&*] 

D^partxnent  2.  Appeal  from  Superior  Court, 
ThnrstoB  Comity;   John  R.  Mitchell,  Jndgfc 

Actions  by  the  state  of  Washington  on  the 
relation  of  the  Oreat  Northern  Railway  Com- 
pany, and  on  the  relation  of  the  Chicago,  Mil- 
waukee &  Puget  Sound  Railway  Company, 
against  the  PnbUc  Service  Commission  and 


others,  to  review  orders  of  the  oommlssioii. 
From  a  decree  sustaining  the  orders,  the  re- 
lators appeaL    AfBrmed. 

r.  M  Dudley  and  F.  Y.  Brown,  both  of  Se- 
attle, for  appellants.  W.  V.  Tanner  and  Stfr- 
phen  v.  Carey,  both  of  Olympla,  for  respond- 
ents. 

MORRIS,  J.  It  Is  sought  by  this  appeal 
covering  consolidated  cases  to  reverse  the  de- 
cree of  the  lower  court  sustaining  an  order 
of  the  Public  Service  Commission  establish- 
ing Joint  rates  between  South  Tacoma  and 
points  on  appellants'  lines,  and  a  second  or- 
der dividing  revenues  arising  from  the  joint 
rates  thus  established  between  the  participat- 
ing carriers,  made  after  the  appellants'  fall- 
are  to  comply  with  the  first  order  and  adjust 
their  tariffs  In  conformity  with  the  condu- 
sions  first  reached  by  the  commission. 

South  Tacoma  is  the  name  of  a  station  lo- 
cated at  the  south  end,  but  within  the  cor- 
porate limits  of  the  dty  of  Tacoma,  and  with- 
in its  contributing  territory  are  a  number  of 
manufacturing  establishments  requiring  the 
shipment  of  their  products  In  car  load  lots 
to  points  on  appellants'  lines.  The  only  rail- 
way line  reaching  this  territory  is  the  North- 
em  Pacific.  The  Great  Northern,  under  a 
contract  with  the  Northern  Pacific,  has  ac- 
quired the  privilege  of  running  its  trains  be- 
tween Tacoma  and  Portland  over  the  line 
of  the  Northern  Pacific,  jiasslng  through 
South  Tacoma,  but,  under  this  arrangement 
with  the  Northern  Padflc,  has  acquired  no 
rights  for  the  transaction  of  business  at 
South  Tacoma,  so  that  freight  from  and  des- 
tined to  points  on  the  Great  Northern  would 
be  hauled  between  Tacoma  and  South  Ta- 
coma by  the  Northern  Pacific  and  charged 
for  as  local  freight  The  Chicago,  Milwaukee 
A  Puget  Sound  Railway  Company  has  no  ar- 
rangemoit  with  the  Northern  Pacific  for  the 
use  of  tracks  at  South  Tacotna,  but  has  a 
physical  connection  with  the  tracks  of  the 
Northern  Pacific  at  Tacoma,  and  shipments 
to  and  from  points  on  Its  line  were  com- 
pelled to  pay  the  local  trstfflc  between  Taco- 
ma and  South  Tacoma.  It  was  found  by  the 
commission  that  the  terminals  of  these  sev- 
eral lines  entering  Tacoma  were  centrally  lo- 
cated, and  that  the  territory  served  by  the 
South  Tacoma  station  was  no  further  dis- 
tant from  the  Tacoma  terminals  than  other 
portions  of  the  dty  of  Tacoma  Included  with- 
in the  switching  district  of  Tacoma,  and  the 
freight  rate  to  and  from  Tacoma.  The  first 
order  complained  of  was  made  November  18, 
1911,  and  directed  that  Joint  rates  should  be 
put  in  force  between  the  Northern  Padfic 
and  appellants,  under  which  car  load  lots 
would  be  carried  to  a^d  from  South  Tacoma 
and  points  on  the  lines  of  appellants  at  the 
same  rates  charged  for  like  commodities  un- 
der the  Tacoma  tariff.  In  cases  where,  under 
their  tariff,  appellants  absorbed  the  switch- 
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Ing  charges  to  and  from  Industries  on  North- 
em  Pacific  tracks  at  Tacoma;  and.  In  cases 
where  such  switching  diarges  were  not  ab- 
sorbed, a  charge  of  not  to  exceed  $6  per 
car  was  to  be  added  to  the  Joint  rate;  pro- 
viding, however,  that  none  of  the  joint 
rates  ordered  should  apply  between  South 
Tacoma  and  Northern  Paclnc  and  Great 
Northern  and  Northern  Pacific  and  Mil- 
waukee competitive  points.  Under  this  or- 
der the  railway  companies  were  given  ten 
days  after  service  of  the  order  upon  them  to 
comply  with  its  terms  and  agree  upon  the 
Joint  rates,  it  being  further  provided  that,  in 
case  of  their  failure  so  to  agree,  the  Public 
Service  Commission  would  itself  by  a  supple- 
mental order  establish  such  rates,  and  fix  the 
division  between  the  respecUve  carriers.  On 
December  20,  1911,  the  carriers  having  failed 
to  agree  upon  a  division  of  the  Joint  rates, 
the  commission  notified  them  that  a  further 
hearing  would  be  had  on  January  3,  1912,  to 
hear  evidence  touching  the  proper  division  of 
the  Joint  rates.  This  hearing  was  had  on 
January  8th,  and  on  the  same  day  the  com- 
mission made  its  order  dividing  the  Joint 
rates  by  giving  to  the  Northern  Pacific  two 
cents  per  hundred  pounds  with  a  minimum  of 
$6  per  car,  and  a  maximum  of  $10  per  car, 
and  the  balance  of  the  rate  was  to  be  appor- 
tioned to  toe  Great  Northern  <■  nd  Milwau- 
kee. These  are  the  orders  attacked  by  the 
appeal.  They  apply,  of  course,  only  to  traf- 
fic wholly  within  the  state. 

Section  86  of  the  PubUc  Service  Commis- 
sion Act  (page  696,  Laws  1911)  provides: 
"Any  complainant  or  any  public  service  com- 
pany affected  by  any  order  of  the  commis- 
sion, and  deeming  It  to  be  contrary  to  law, 
may,  within  thirty  days  after  the  service  of 
the  order  upon  him  or  It,  apply  to  the  superi- 
or court  of  the  county  in  which  such  pro- 
ceeding was  instituted  for  a  writ  of  review, 
for  the  purpose,  of  having  its  reasonableness 
and  lawfulness  inquired  into  and  determin- 
ed." 

[1]  The  writs  of  review  in  these  cases 
were  sued  out  in  the  lower  court  within  30 
days  after  the  service  of  the  order  of  Jan- 
nary  8,  1013,  but  not  within  30  days  after 
the  service  of  the  order  of  November  18, 
1911.  The  state  thereupon  moved  the  lower 
court  to  quash  the  writs  in  so  far  as  they 
sought  to  review  the  order  of  November  18, 
1911,  npon  the  ground  that  they  had  not 
been  sued  out  within  30  days  after  the  serv- 
ice of  the  order,  which  motions  were  granted. 

This  ruling  is  sustained.  Appellants  argue 
that  the  words  "any  order,"  as  used  in  sec- 
tion 86,  should  be  hiterpreted  to  mean  only 
final  orders.  This  contention  is  disposed  of 
In  State  ex  rel.  Railroad  Commission  v.  O.  B. 
&  N.  Co.,  68  Wash.  160,  123  Pac.  3,  where  it 
was  held  that  the  provisions  of  this  section 
are  so  plain  as  to  admit  of  no  argument  as  to 
their  meaning.  The  Legislature  has  not  lim- 
ited the  right  of  review  to  final  orders,  but 
has  conferred  that  right,  and  fixed  a  limit 


within  which  It  may  be  cfxerdsed,  upon  any 
order  of  the  commission  which  is  deemed 
contrary  to  law,  "for  the  purpose  of  having 
Its  reasonableness  and  lawfulness  inquired 
into  and  determined."  That  the  Legislature 
has  a  right  to  provide  for  the  review  of  any 
order  ranst  be  admitted,  and  when  it  has  in 
express  terms  done  so,  it  is  not  for  the  courts 
to  say  that  such  review  should  be,  not  from 
any  order  as  in  the  language  of  the  act,  but 
only  from  any  final  order.  This  would  mean 
a  Judicial  amendment  of  the  act  which, 
doubting  our  power,  we  are  not  disposed  to 
make. 

[2]  At  all  events,  the  order  of  November 
18th  was  a  final  order  to  all  Intents  and  par- 
poses.  It  fully  covered  and  disposed  of  the 
matter  before  the  commission.  It  required 
nothing  to  make  It  effectual,  and  had  it  been 
complied  with  by  appellants  would  have  end- 
ed the  matter.  That  it  did  not  end  the  mat- 
ter was  not  because  of  its  lack  of  finality,  but 
because,  appellants  having  failed  to  observe 
Its  mandate,  subsequent  action  to  enforce  it 
became  necessary  on  the  part  of  the  commis- 
sion. Suppose  a  court  of  equity  should  in  Its 
decree  order  the  execution  and  delivery  of  a 
deed  providing  that.  If  the  order  was  not 
complied  with  In  ten  days,  a  supplemental 
decree  would  be  issued,  directing  such  execu- 
tion by  a  commissioner  then  to  be  appointed, 
could  It  be  contended  that  the  decree  did 
not  become  final  until  the  supplemental  de- 
cree was  entered?  Or  that  the  time  for  ap- 
peal began  to  run  from  the  entry  of  the  sup- 
plemental decree  and  not  from  the  entry  of 
the  original  decree? 

[3]  It  is  next  urged  that  the  commission 
has  no  power  to  apportion  the  joint  rates 
between  the  carriers.  As  the  only  power 
vested  In  the  commission  in  this  regard  ap- 
pellants cite  section  83  of  the  act,  providing 
that  when  any  order  of  the  commission  shall 
require  Joint  action  by  two  or  more  public 
service  companies,  the  order  shall  specify 
that  It  shall  be  done  at  their  Joint  cost,  and 
if  within  a  given  time  the  companies  fall  to 
apportion  such  costs  between  themselves,  the 
commission  shall  have  authority  after  hear- 
ing to  enter  an  order  fixing  the  proportion 
of  such  cost  to  be  borne  by  each  company. 
Counsel  for  appellants  argue  that  the  only 
authority  conferred  upon  the  commission  by 
this  section  is  to  apportion  costs.  That  may 
be  granted.  This  section  does  not  touch  the 
question  at  issue,  since  it  manifestly  relates 
to  the  cost  or  expense  of  complying  with  an 
order  of  the  commission  requiring  Joint  ac- 
tion on  the  part  of  two  or  more  public  serv- 
ice corporations.  This  section  plainly  refers 
to  some  physical  connection  between  the  re- 
spective companies.  It  speaks  of  operation, 
maintenance,  and  Joint  service,  thus  clearly 
indicating  that  something  other  than  the  fix- 
ing of  rates  was  In  the  legislative  mind. 

[4,  S]  There  was  no  necessity  of  again  tak- 
ing up  the  question  of  railway  rates  and  the 
power  sought  to  be  conferred  upon  the  com- 
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inlaslon  In  ttds  regard,  for  the  leglalatlTe 
will  In  tbis  particular  had  been  follj  writ- 
tai  In  aectlon  67,  iworldlng:  "Whenerer 
the  commlseion  aball  be  of  oiklnlon,  after 
hearing  bad  niwn  Its  own  motion  or  upon 
complaint,  that  the  rates  and  charges  In  force 
over  two  or  more  railroads,  between  any  two 
points  In  the  state,  are  nnjnst,  unreasonable 
or  excessive,  or  that  no  satLsfactory  through 
route  or  Joint  rate  extsts  between  such  points, 
and  that  the  pubUc  necessities  and  conven- 
ience demand  the  establishment  of  a  through 
route  and  a  Joint  rate  between  such  points, 
the  commission  may  order  such  railroads  to 
establish  such  through  route,  and  may  estab- 
lish and  fix  a  Joint  rate  which  will  be  fair, 
Just,  reasonable  and  sufficient,  to  be  followed, 
charged,  enforced,  demanded  and  collected  in 
the  future,  and  the  commission  may  order 
that  car  load  freight  moving  between  sndi 
points  shall  be  carried  by  the  different 
companies,  parties  to  such  through  route  and 
Joint  rate,  without  being  transferred  from 
the  originating  cars.  In  case  no  agreement 
exiats  between  such  railroads  for  the  inter- 
change of  cars,  then  the  commission,  before 
making  such  order,  shall  be  empowered  to, 
and  it  shall  be  its  duty  to,  make  rulee  for 
the  expeditious  and  safe  return  and  proper 
compensation  for  the  cars  so  loaded  by  the 
company  or  companies  receiving  the  same." 

Appellants  contend  that  this  section  Is  vlo- 
laUve  of  the  fourteenth  amendment  of  the 
federal  Constttatlon  in  that  It  is  a  taking  of 
property  without  due  process  of  law,  and 
likewise  infringes  upon  section  16,  art  1,  of 
the  state  Constitution,  prohibiting  the  taking 
•r  damaging  of  private  property  for  public 
or  private  use  without  compensation  first  be- 
ing made  We  caimot  follow  appellants'  ar- 
gument in  support  of  this  contention,  as  we 
faU  to  see  bow  this  section  in  any  sense  pro- 
Tides  for  a  taking  or  damaging  of  private 
property  for  public  use,  or  appropriates  prop- 
erty  without  due  process  of  law.  Appellants, 
by  virtue  of  their  public  character,  and  in 
order  to  carry  out  the  purpose  of  their  organ' 
ization,  have  voluntarily  devoted  all  their 
proi)erty  to  public  use,  and  for  this  reason  it 
has  always  been  regarded  that  public  service 
corporations  of  this  character  are  subject  to 
special  limitations  by  law,  as  to  their  rates 
and  cbarges  and  as  to  the  manner  of  the 
discharge  of  their  public  duties.  The  regula- 
tion of  rates  by  the  state  has  never  been 
regarded  as  a  taking  of  property  without  due 
process  of  law,  nor  as  a  taking  or  damaging 
without  compensation. 

The  constitutionality  of  statutes  delegating 
power  to  public  service  companies  to  estab- 
lish and  regulate  Joint  rates  of  Independent 
and  connecting  common  carriers  Is  expressly 
established  in  Minneapolis  &  St  Louis  R.  Co. 
V.  Minnesota,  186  U.  S.  257,  22  Sup.  Ct  900, 
46  L.  Kd.  1161-  Nor  is  there  anything  indica- 
tive ot  a  contrary  view  expressed  in  li.  ft 
N.  B.  Co.  T.  Central  Stock  Yards  Co..  212  U. 
a  132,  29  Snp.  Ct  246,  63  L.  Ed.  441,  reUed 


upon  by  api>eUant8  M  sustaining  their  con- 
tention that  rolling  stock  is  property  within 
Uie  meaning  and  protection  of  the  federal 
and  state  Constitutions,  and  that  any  re- 
quirement by  the  state  that  one  carrier  turn 
over  sacb  property  for  the  nse  of  another  Is 
a  taking.  We  cannot  find  that  this  last  ques- 
tion is  involved  in  this  case,  as  the  orders 
api>ealed  from  make  no  reference  to  any  in- 
terchange of  cars;  nor  is  there  any  require- 
ment that  one  of  these  carriers  shall  turn 
over  any  portion  ot  its  rolUng  stock  for  the 
use  and  benefit  of  the  other.  The  orders  es- 
tablish a  Joint  rate  for  a  given  service,  and 
aKMrtion  that  rate  between  the  connecting 
carriers,  leaving  to  the  carriers  the  conven- 
ient and  practlable  way  of  complying  with 
the  order,  either  by  sending  the  loaded  cara 
through  to  their  destination  or  transferring 
the  load  from  the  can  of  one  carrier  to  those 
of  the  other  at  the  connecting  point  The 
order  applies  to  rates  only,  and  makes  no 
reference  to  service  in  the  sense  spoken  of. 
So  far,  however,  as  section  57  confers  power 
upon  the  commission  to  order  an  interchange 
of  can  between  connecting  carrlen  In  case 
no  agreemoit'for  such  Interchange  exists  be- 
tween the  carriers,  it  will  be  noted  that  this 
powor  la  to  be  exercised  (1)  when  the  rates 
in  force  between  the  given  points  are  unjnst 
and  excessive,  (2)  when  there  is  no  satisfac- 
tory through  route  and  Joint  nte,  (3)  what 
the  public  necessities  and  convenience  de- 
mand the  establishment  of  a  Joint  rate  and 
throngh  ronte,  and  (4)  when,  before  the  mak- 
ing of  such  order,  the  commission  shall  have 
made  rules  and  regulations  for  the  expedi- 
tious and  safe  return  and  proper  compensa- 
tion for  the  can  so  employed. 

Referring  now  to  the  facts  of  the  Stock 
Yards  Case,  we  find  that  there  were  two 
stock  yards  located  In  the  dty  of  LoulsvUle. 
The  Central  Stock  Yards  were  the  stock  ter- 
minals of  the  Southern  Railway;  the  Bour- 
bon Stock  Yards  were  the  stock  terminals 
of  the  Louisville  &  Nashville  railroad.  An 
effort  was  made  to  require  the  Louisville  ft 
Nashville  railroad  to  make  delivery  of  cars 
at  the  Central  Stock  Yards  instead  of  at  its 
own  terminals,  the  Bourbon  Stock  Yards.  In 
holding  that  the  Louisville  ft  Nashville  road 
could  not  be  required  to  do  this,  the  court 
at  page  14S  of  212  U.  S.,  page  248  of  29  Snp. 
Gt  (53  L.  Ed.  441),  says:  "It  was  argued 
however,  that  the  requirement  that  the  plain- 
tiff In  error  should  deliver  its  own  cara  to 
another  road  was  void  under  the  fourteenth 
amendment  as  an  unlawful  taking  of  its 
property.  In  view  of  the  well-known  and 
necessary  practice  of  connecting  roads,  we 
are  far  from  saying  that  a  valid  law  could 
not  be  passed  to  prevent  the  cost  and  loss  of 
time  entailed  by  needless  transshipment  or 
breaking  bulk.  In  case  of  an  unreasonable 
refusal  by  a  carrier  to  Interchange  cars  with 
another  for  throngh  traffic.  We  do  not  pass 
upon  that  question.  It  Is  enough  to  observe 
that  such  a  law  perhaps  ought  to  be  so  limit- 
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ed  as  to  respect  fh«  paramoniit  needs  of  the 
carrier  concerned,  and  at  least  could  be  sos- 
talned  only  wltb  full  and  adequate  regnla- 
tlons  for  Its  protection  from  the  loss  or  un- 
due detention  of  cars,  and  for  securing  due 
compensation  for  their  use.  The  Constitu- 
tion of  Ken^cky  is  simply  a  universal  un- 
discrlminating  requirement,  with  no  adequate 
provisions  such  as  we  have  described.  The 
want  cannot  be  cured  by  inserting  them  in 
Judgments  under  it  The  law  itself  must 
save  the  parties'  rights,  and  «iot  leave  them 
to  the  discretion  of  the  courts  as  such. 
*  *  •  It  follows  that  the  requirement  of 
the  state  Constitution  cannot  stand  alone  un- 
der the  fourteenth  amendment,  and  th^t  the 
judgment  in  this  respect  also,  being  based 
upon  It,  must  fall.  We  do  not  mean,  how- 
ever, that  the  silence  of  the  Constitution 
might  not  be  remedied  by  an  act  of  Legisla- 
ture or  a  regulation  by  a  duly  authorized 
subordinate  body  if  such  legislation  should 
be  held  consistent  with  the  state  Constitution 
by  the  state  court" 

Now,  referring  again  to  section  67,  it  will 
be  noted  that  it  provides  for  the  very  thing 
the  opinion  in  the  Stock  Yards  Case  indi- 
cates would  destroy  the  objectionable  fea- 
ture of  the  order  sought.  In  providing  for  the 
expeditious  return  and  proper  compensation 
for  the  cars  used  in  the  interchange.  It  will 
also  be  seen,  by  referring  to  the  last  sentence 
of  the  quoted  opinion,  that  the  court  does 
not  hold  that  the  sllenoe  of  the  Constitution 
might  not  be  remedied  by  appropriate  leg- 
islative act  or  by  regulation  of  a  duly  au- 
thorized subordinate  body,  when  such  legis- 
lation Is  consistent  with  the  state  Constitu- 
tion. It  seems  to  us  we  have  this  remedial 
provision  in  the  establishment  of  the  Public 
Service  Commission,  with  the  power  confer- 
red and  regulation  fixed  for  Its  exercise  In 
section  67,  and  that  no  showing  can  be  made 
that  audi  power  so  conferred  and  so  to  be 
exercised  is  inconsistent  with  any  constitu- 
tional provision. 

[I]  Appellants  attack  the  sufficiency  of  the 
evidence,  the  joint  rate,  and  its  division  be- 
tween the  connecting  carriers.  We  find  no 
merit  in  these  contentions.  Inquiries  of  this 
nature  depend  altogether  upon  expert  evi- 
dence and  we  might  add  expert  findings,  and 
the  state  has  conferred  the  power  upon  the 
commission  to  determine  the  merits  of  the 
controversy,  and  Its  findings  should  not  be 
disturbed  unless  they  show  evidence  of  arbi- 
trariness and  disregard  of  the  material  rights 
of  the  parties  to  the  controversy.  Such  deci- 
sions are  peculiarly  within  the  province  of 
the  commlssiou  to  make,  and  "its  findings  are 
fortified  by  presumptions  of  truth  due  to  the 
judgments  of  a  tribunal  appointed  by  law 
and  Informed  by  experience."  Interstate 
Commerce  Commission  v.  C.  R.  I.  Pac  Ry. 
Co.,  218  U.  a  88,  SO  Sn».  Ot  661,  64  U  Ed. 
948. 


We  repeat  what  we  said  In  Puget  Sound 
Electric  Ry.  v.  Railroad  Commission,  66 
Wash.  76, 117  Pac.  789,  Ann.  Cas.  1913B,  763: 
"The  Inquiry  was  of  such  a  nature  as  to  call 
largely  for  expert  testimony,  and  the  findings 
made  are  necessarily  of  tiie  same  nature. 
In  such  a  casie  great  consideration  should  be 
given  the  findings  of  that  body  to  whom  the 
state  has  primarily  given  the  right  and  au- 
thority to  determine  questions  of  this  charac- 
ter. Such  findings  should  not  be  disturbed 
unless  they  bear  evidence  of  having  been  ar- 
bitrarily readied  and  without  a  full  and  due 
consideration  of  all  the  controlling  facts. 
Their  determination  calls  for  the  exercise  of 
economic  as  well  as  legal  principles.  Courts 
may  well  review  the  questions  submitted, 
in  so  far  as  they  suggest  the  applies  Uon  of 
legal  principles.  In  so  far  as  they  suggest 
the  enundaUon  of  proper  economic  rules, 
they  must  defer  largely  to  those  who,  by 
study,  experience,  and  calling,  are  in  a  better 
situation  to  determine  what  is  and  what  is 
not  a  proper  method  of  determination." 

Appellants  submit  a  late  decision  of  the 
Interstate  Commerce  Commission,  made  June 
13th,  last,  in  the  case  of  Manufacturers'  Ey. 
Co.  V.  St  Louis,  Iron  Mountain  &  So.  Ry. 
Co.,  as  supporting  their  contention  of  lack  of 
power  in  the  commlsdon  to  establish  joint 
rates.  We  cannot  find  anything  in  that  case 
that  is  dedslve  of  any  point  here  involved 
contrary  to  any  conclusion  we  have  reached. 
That  the  decision  was  not  so  intended  is 
manifest  from  the  fact  that  the  Interstate 
Commerce  Commission  has  on  two  occasions 
reviewed  the  joint  rate  order  here  Involved 
in  so  far  as  it  applies  to  interstate  traffic, 
and  in  eadi  Instance  has  sustained  it  not 
because  the  state  commission  had  reached 
the  same  conclusion  respecting  state  traffic, 
but  because  the  Interstate  Commerce  Com- 
mission held  the  through  charges  resulting 
from  the  exdnsion  of  South  Tacoma  from 
the  Tacoma  switching  district  were  excessive, 
.and  that  any  joint  rate  on  Interstate  traffic 
to  and  from  South  Tacoma,  in  excess  of  the 
differential  over  the  Tacoma  rates  proposed 
by  the  state  commission  on  such  traffic; 
would  be  unreasonable,  and  with  that  view 
required  the  Northern  Pacific  Railway  Com- 
pany and  appellants  to  establish  joint 
through  rates.  Public  Service  Commission  v. 
N.  P.  Ry.  Co.,  23  Interst  Com.  Com'n  Rep. 
256;  8.  a.  26  Interst  Com.  Com'n  Rep.  272. 
We  refrain  from  further  discussion,  believing 
that  the  orders  of  the  commission  were  In  all 
things  proper,  and  within  the  power  confer- 
red upon  the  commission. 

The  judgment  is  affirmed. 

CROW,  a  X,  and  PARKER  and  MOUNT, 
JX,  concur. 

FULLERTQN,  J.   I  concur  in  the  result 
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PECK  T.  PBOK  «t  aL 
(Supreme  Court  of  Washington.    D«e.  8,  IblS.) 

1.  Wnxa  (f  440*)— CoNsraucnoN. 

In  constminf  a  will,  the  dominant  inten- 
tion of  the  testator,  aa  manifested  by  his  will, 
most,  if  lawful,  be  given  effect. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.   I  956;    Dec.  Dig.  {  440.*] 

2.  Wills    (|  488»>-<!on8TBDction— Ambiqu- 
rnzs. 

It  is  onlj  where  the  terms  of  a  will  are 
amblgnona  and  the  testator's  intention  is  doubt- 
ful tliat  resort  may  be  had  to  adventitious  cir- 
cumstances to  determine  that  intention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1024,  1025,  1033-1036 ;  Dec.Dig.  i  48s. 

3.  Wills  (|  456*) — Constbtjction. 

Courts  will  not  slavishly  adhere  to  mere 
techoical  rules  of  construction  in  interpreting 
-wills. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  972,  973,  976;    Dec.  Dig.  f  455.*] 

4.  Wills    (§    623*)- Constbuction— Estatm 
Dktised. 

A  gift  to  a  class  being  a  gift  to  a  body 
of  persons  uncertain  in  number  at  the  time  of 
the  gift,  to  be  ascertained  at  a  future  time, 
who  are  all  to  take  in  some  definite  proportions, 
a  devise  of  an  undivided  two-thirds  interest  in 
a  boilding  to  the  testator's  son  and  the  son's 
three  children,  by  name,  to  take  share  and 
share  alike,  is  not  a  gift  to  a  class,  and  hence 
the  predecease  of  one  of  the  children  results 
in  a  lapsed  devise  which  will  pass  under  the 
residuary  clause  of  the  wilL 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.   {  1115;    Dec   Dig.  |  623.*] 

Su  Wnxs  (5  523*) — Construction. 

A  testator  devised  to  hia  wife  a  one-third 
interest  in  a  parcel  of  land  occupied  by  a 
building  and  remaining  two-thirds  to  his  son 
and  his  three  grandsons,  naming  them.  Before 
the  death  of  the.  testator,  one  of  the  grandsons 
died  without  issue.  Held  that,  even  though  the 
testator  knew  that  there  was  no  cordiality  be- 
tween his  son  and  his  wife,  who  was  noc  the 
son's  mother,  yet,  as  he  did  not  make  the  gift 
one  to  a  class,  Uiere  was  no  survivorship  between 
the  son  and  the  testator's  grandchildren,  and 
the  lapsed  legacy  of  the  deceased  grandchild  will 
pass  to  the  wife  under  a  devise  of  the  residue 
to  her. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  g  1115;    Dec.  Dig.  {  623.*] 

6.  Wnxs    (I    740*)  —  Distribution  —  What 
Constitutes. 

Where  a  testator  devised  undivided  inter- 
est in  a  building  to  his  wife  and  to  his  son 
and  grandchildren,  the  fact  that  the  wife,  who 
was  the  executrix,  allowed  the  son  to  collect 
part  of  the  rent  before  the  period  fixed  by  the 
will,  which  was  noninterventional,  for  distribu- 
tion, and  also  joined  with  the  son  in  mortgaging 
property,  will  not  establish  a  distribution  which 
would  preclude  the  wife  from  claiming  a  lapsed 
devise  to  one  of  the  grandchildren  under  the 
residuary  clause  of  the  will. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  11  1888-1895;    Dec  Dig.  f  740.*] 

7.  Wills  (I  740*)  —  Lapskd  Dkvisi!  —  Estop- 
pel to   CLAIlf. 

Where  a  testator  devised  an  undivided  two- 
thirds  interest  in  a  building  to  his  son  and  three 
grandsons,  one  of  whom  died  before  the  testa- 
tor, the  fact  that  the  wife,  who  was  made  ex- 
ecutrix of  the  will,  allowed  the  son  to  collect 
the  rent  for  two-thirds  of  the  building,  and 
joined  in  a  mortgage  bv  the  son  of  an  undivided 
two-thirds  of   the   building,   will  not  raise  an 


estoppel  preventing  her  from  claiming  the  share 
of  the  deceased  grandson  by  virtue  of  the  residu- 
ary clause  of  the  will;  tnere  being  no  change 
of  position  on  the  part  of  the  son  and  the 
grandchildren. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1888-1896;    Dec.   Dig.   {  740>] 

8.  Wills  ({  698*>— Scopk  or  Rkudt. 

Where  plaintifTs  title  depends  upon  a  will, 
she  need  not  bring  an  independent  action  for 
the  construction  of  the  will,  but  may  sue  to 
quiet  title  and  in  that  proceeding  have  the  will 
construed. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent 
Dig.  I  1676;    Dec  Dig.  §  698.*] 

9.  Afpxal  and  BUob  ({  426*)— NoncB  of 
Appeal— Time  fob  Sebvino. 

Under  Rem.  &  BaL  Code,  {  1720,  provid- 
ing that  all  persons  whose  interests  are  similarly 
affected  by  any  judgment  may  join  in  the  notice 
of  appeal,  and  any  party  who  is  not  joined  may, 
at  any  time  withm  ten  days  after  notice  is 
given,  serve  an  independent  notice  or  join  in 
the  appeal  alreadv  given  by  filing  a  statement 
with  the  clerk  of  the  superior  court  to  that 
effect,  an  attempt  by  the  grantees  of  the  prin- 
cipal defendants,  who  urged  the  same  defense, 
to  perfect  an  appeal  by  serving  notice  30  dars 
after  the  service  of  notice  of  the  appeal  by  the 
prindiwl  defendants,  comes  too  late. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
firrojr.  Cent  Dig.  H  2155^2161;    Dec.  Dig.  i 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County. 

Action  by  Frances  E.  Peck  against  Heman 
Everett  Peck  and  others  and  Isabella  Mc- 
Laren Howard  and  another.  From  a  judg- 
ment for  plalntlfl,  defendants  appeal.  Af- 
firmed on  the  appeal  of  the  first-named  de- 
fendants ;  that  of  the  last  being  dismissed. 

Tolman  &  King,  of  Spokane,  for  appel- 
lants. John  M.  Oleeson,  A.  O.  Gray,  and  A. 
E.  Gallagher,  all  of  Spokane,  for  respond- 
ent 

ELLIS,  J.  This  action  was  brought  by 
Frances  E.  Peck  to  remove  a  cloud  from  the 
title  to  a  one-half  interest  In  certain  real 
estate  In  the  dty  of  Spokane  which  she 
claims  under  the  will  of  her  deceased  hus- 
band and  of  which  one-third,  or  one-sixth  of 
the  entire  property,  is  claimed  by  the  de- 
fendants Heman  Everett  Peck,  Roy  Peck, 
and  Margaret  Peck  by  virtue  of  the  same 
wiU.  The  following  facts  are  not  In  dis- 
pute: The  plaintiff  was  the  wife  of  one  O. 
O.  Peck  at  the  time  of  his  death  and  for 
many  years  prior  thereto.  She  was  his  sec- 
ond wife.  By  his  first  wife,  O.  O.  Peck  had 
one  son,  the  defendant  Heman  Everett  Peck. 
This  son  had  three  sons,  Frank  Peck,  Roy 
Peck,  and  Oia  Peck.  The  property  here  In 
question  was  the  separate  property  of  O.  O. 
Peck,  acquired  by  him  between  the  time  of 
the  death  of  his  first  wife  and  his  marriage 
with  the  plaintiff.  In  1902,  O.  O.  Peck  made 
a  nonintervention  will  of  which  the  following 
clauses  are  pertinent  to  the  issues  here  in- 
volved : 

"Second.  I  give,  bequeath  and  devise  to  my 
wife,  Frances  E.  Peck,  one  undivided  one- 
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tUrd  (%)  Interest  In  and  to  all  fhat  certain 
piece  or  parcel  of  land  situate  on  Howard 
street,  in  said  dly  and  county,  and  occupied 
by  the  building  commonly  known  as  'Peck 
Building,'  and  more  partitcnlarly  described 
as  follows,  to  wit:  •  •  •  >>  (No  question 
being  presented  as  to  the  particular  descrip- 
tion, we  omit  it.) 

"Third.  I  give,  devise  and  bequeath  to  my 
son,  Heman  Everett  Peck,  and  to  his  sons, 
Frank  Peck,  Roy  Peck  and  Ora  Peck,  the  re- 
maining undivided  two-thirds  (%)  interest 
in  and  to  the  above-described  real  estete  to 
be  divided  equally  between  them  share  and 
share  alike;  provided,  however,  this  clause 
of  my  will  shall  not  teke  effect  and  be  opera- 
tive until  the  expiration  of  five  (6)  years 
from  the  date  of  my  death,  and  provided 
further,  and  I  hereby  direct,  that  my  said 
wife,  Frances  B.  Peck,  shall  take  possession 
of  the  whole  of  said  above-described  real  es- 
tate, and  collect  all  the  rents,  Issues  and  prof- 
its thereof  until  the  end  of  said  five  (C) 
years,  and  out  of  the  said  rents,  issues  and 
profits,  to  pay  all  the  taxes  and  other  neces- 
sary expenses  of  preserving  and  protecting 
said  property  and  after  paying  said  taxes  and 
expenses  to  pay  my  son,  Heman  E.  Peck,  the 
sum  of  twenty-five  dollars  ($25.00)  per  month 
during  said  period  of  five  years,  and  the 
balance  of  said  rents,  issues  and  profits  to 
herself  as,  and  in  Uen  of  any  and  all  other 
compensation  for  managing  said  real  estete 
and  collecting  the  rents,  Issues  and  profite 
thereof  and  paying  said  texes  and  expenses 
and  commissions  as  executrix  of  this,  my 
last  will  and  testement    •    •    • 

"Fifth.  I  give,  bequeath  and  devise  to  my 
wife,  Frances  E.  Peck,  all  the  rest  and  res- 
idue of  my  estete,  real,  personal  and  mixed. 

"Lastly.  I  do  hereby  nominate  and  appoint 
my  wife,  Frances  E.  Peck,  executrix  of  this, 
my  last  will  and  testement,  and  I  do  here- 
by revoke  all  former  wills  made  by  me,  and 
I  hereby  direct  that  my  said  executrix  shall 
not  be  required  to  enter  any  bond,  and  that 
my  estete  shall  be  settled  in  the  manner 
herein  provided,  by  my  executrix,  and  that 
letters  testementery  or  of  administration 
shall  not  be  required." 

After  this  will  was  made,  and  some  time 
prior  to  the  death  of  the  testetor,  Ora  Pe<& 
died,  a  minor,  unmarried,  intestete,  and 
without  issue.  The  testator  died  on  June 
28,  1006,  and  Frances  E.  Peck,  the  plaintiff; 
qualified  as  executrix,  filed  an  Inventory, 
caused  an  appraisement  of  the  estete  to  be 
made,  and  procured  an  order  of  the  superior 
court  in  probate,  declaring  the  estete  sol- 
vent, and  authorizing  her  to  administer  and 
settle  the  estete  in  accordance  with  the 
terms  of  the  will  and  without  the  interven- 
tion of  the  court  Some  time  after  the  death 
of  the  testetor,  Frank  Peck  died,  leaving  as 
bis  sole  heir  his  widow,  the  defendant  Mar- 
garet Peck.  After  the  testator's  death  and 
prior  to  August,  1910,  the  defendante  Peck 
had  made  mortgages  upon  their  interest  in 


the  property  in  question,  apparently  wltbout 
designating  the  extent  of  that  interest,  to  the 
plaintiff  and  also  to  certain  other  persons. 
On  August  19,  1910,  a  loan  was  made  to  the 
defendante  Peck  for  the  purpose  of  teking 
up  these  mortgages,  by  the  defendante  How- 
ard, which  loan  was  secured  by  a  mortgage 
on  the  undivided  two-thirds  interest  in  the 
property  now  claimed  by  the  defendante 
Peck.  On  February  17,  1911,  the  plaintifl 
and  defendante  Peck  joined  in  a  five-year 
lease  of  the  entire  premises  in  question  to 
the  Ck>mbinatlon  Club  Caf6,  which  lease  con- 
teined  the  following  provision:  "One-third 
of  each  and  every  month's  rent  to  be  paid  to 
Frances  E.  Peck;  the  remaining  two-thirds 
of  each  and  every  month's  rent  to  be  paid  to 
Everett  H.  Peck,  the  lessors."  Other  facte 
upon  which  there  was  a  confiict  in  the  evi- 
dence will  be  noticed  in  the  course  of  the 
discussion. 

At  the  conclusion  of  the  evidence,  the  court 
declined  to  make  any  findings  of  fact  or  con- 
clusions of  law,  but  entered  a  decree  ad- 
judging the  plaintiff  to  be  the  owner  in  fee 
simple  of  an  undivided  one-half  interest  in 
the  property,  free  from  any  interest  or  lien 
of  any  of  the  defendants,  and  quieting  her 
title  thereto  and  awarding  her  coste  The 
defendante  appeal 

We  find  it  unnecessary  to  set  out  or  re- 
view the  voluminous  pleadings  further  than 
to  say  that  they  are  sufficient  to  raise  the 
following  questions,  the  answers  to  which 
must  be  determinative  of  the  case:  (1)  Was 
the  devise  of  the  two-thirds  interest,  to  be 
divided  equally,  share  and  share  alike,  be- 
tween Heman  Everett  Peck  and  his  sons, 
Frank,  Roy,  and  Ora,  a  gift  to  individuals  as 
tenante  in  common,  which  lapsed  as  to  the 
share  of  Ora  upon  his  death  before  the  testa- 
tor's demise,  or  was  it  a  gift  to  a  class  com- 
I)osed  of  the  persons  named  which  survived 
unimpaired  to  the  others  of  that  class  on  the 
death  of  Ora  Peck  prior  to  the  death  of  the 
testetor?  (2)  Was  there  such  a  distribution 
of  the  estete  prior  to  the  commencement  of 
this  suit  in  accordance  with  either  of  these 
views  as  to  be  binding  upon  the  parties  to 
this  action?  (3)  Has  the  respondent  estopped 
herself  to  assert  any  claim  to  more  than  the 
one-third  of  the  real  estete  in  question?  (^ 
Has  the  respondent  misteken  her  remedy? 

1.  The  appellante  earnestly  insist  that  the 
devise  to  the  testetor's  son,  Heman  E3.  Peck, 
and  to  his  sons,  Frank  Peck,  Roy  Peck,  and 
Ora  Peck,  of  the  undivided  two-thirds  in- 
terest in  the  real  estete  in  question,  to  be 
divided  equally  between  them,  share  and 
share  alike,  was  a  gift  to  these  persons  col- 
lectively as  a  class,  and  that  those  of  the 
class  who  survived  the  testator  took  tlie 
share  which  would  have  gone  to  the  testa- 
tor's grandson  Ora,  had  he  outlived  the  tes- 
tator. The  respondent  is  equally  insistent 
that  the  devise  was  of  a  specific  interest  to 
each  of  the  persons  named,  as  an  tadlvldual, 
and  that,  on  the  death  of  Ora  Peck,  the  de- 
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viae  to  him  lapsed,  and  tlie  Interest  Intended 
for  him  feu  Into  the  residniun  and  passed 
to  the  respondent  nnder  the  fifth  daose  of 
Che  will. 

[1]  It  Is,  of  course,  a  mle  to  which  there 
can  be  no  dissent  that,  in  constming  a  will, 
the  dominant  intention  of  the  testator,  as 
manifested  in  his  will,  mnst,  if  lawful,  ba 
given  ^ect;  bnt  the  intention  which  con- 
trols Is  that  which  is  positive  and  direct,  not 
that  which  is  merely  negative  or  inferential. 
Bill  ▼.  Payne,  62  Conn.  140,  26  AO.  364. 

[2]  It  is  only  where  the  terms  of  the  will 
are  ambignons,  and  the  Intention  left  in 
donbt,  that  a  resort  may  be  had  to  adventi- 
tiona  drcnmstances  to  determine  that  in- 
tention. Snch  drcnmstances  can  never  be  in- 
voked to  create  an  ambiguity  not  apparent  in 
the  will  itself,  nor  necessarily  arising  when 
It  is  sought  to  apply  the  terms  of  the  will 
to  the  snbject-niatter  or  to  the  beneficiaries. 
The  doty  of  the  court  is  ended  when  it  has 
-determined  by  the  well-settled  rules  of  in- 
terpretation what  the  testator  actually  in- 
tended by  the  language  which  he  has  used. 
If  that  intention  is  valid,  it  must  be  carried 
out.  Herzog  v.  Title  Ouaranty  &  Trust  Co., 
177  N.  Y.  86,  69  N.  B.  28S,  284,  67  U  R.  A. 
146. 

[1,4]  Whether  a  devise  is  Intended  as  a 
gift  to  a  class  Mdlectively  or  to  individtialB 
dlstitbutively  as  tenants  in  common  must, 
■of  oonzse,  primarily  be  determined  by  the 
language  employed  in  the  particular  devise. 
If  there  is  any  doubt  as  to  the  intention 
there  expressed,  resort  must  be  had  to  the 
other  provisicms  of  the  will,  and,  if  there  is 
stlU  a  donbt,  aid  may  sometimes  be  found  in 
the  situation  and  rdatlon  of  the  persons  in- 
terested and  in  the  circumstances  of  the  es- 
tate. Owing  to  the  almost  infinite  variety  of 
language  whldi  may  be  used  in  wills,  it  is  ob- 
viously Impossible  to  lay  down  any  invariable 
role  for  determining  the  intention.  Courts  will 
not  permit  themselves  to  be  enslaved  by  mere 
technical  rules  of  construction,  but  there  are 
certain  broad  canons  of  interpretation  whidi 
have  become  so  thoroughly  established  by 
Judicial  announcement  that  they  may  be  said 
to  have  passed  into  the  body  of  substantive, 
or  at  least  definitive,  law  upon  the  subject, 
which  the  courts  wUl  not  capridously  dis- 
regard. 

As  defining  a  gift  to  a  class,  no  rule  has 
been  more  frequently  announced,  nor  more 
nniversally  adhered  to,  than  the  following: 
"In  legal  contemplation,  a  gift  to  a  class  is 
a  gift  of  an  aggregate  sum  to  a  body  of  per- 
sons uncertain  in  number  at  the  time  of  the 
gift;  to  be  ascertained  at  a  future  time,  who 
are  all  to  take  in  equal  or  in  some  other 
definite  proportions;  the  share  of  each  being 
dependent  for  its  amount  upon  the  ultimate 
number."  In  re  Kimberly's  Bstate,  150  N. 
Y.  go,  93,  44  N.  BS.  046,  946.  "A  number  of 
I>erson8  are  popularly  said  to  form  a  class 
when  they  can  be  designated  by  some  general 
name  as  'cblldieo,'  'grandchildren,'  'nephews' ; 


bat  in  l^ial  language  the  question  iriiether 
a  gift  is  one  to  a  class  depends,  not  upon 
these  conaiderationB,  but  upon  the  mode 
of  gift  itself,  namely,  that  it  is  a  gift  of  an 
aggregate  sum  to  a  body  of  persons  uncer- 
tain in  number  at  the  time  of  the  gift,  to  be 
ascertained  at  a  future  time,  and  who  are 
all  to  take  in  equal  or  in  some  other  definite 
proportions;  the  share  of  each  being  de- 
pendent for  its  amount  upon  the  ultimate 
number  of  persons."  1  Jarman  on  Wills  (6th 
Ed.  Blgelow)  p.  262.  This  rule  Is  announced 
in  hiBc  verba  as  a  determinative  prlndple 
in  each  of  the  following  decisions.  In  which 
the  exact  question  here  involved  was  pre- 
sented and  dedded  adversely  to  the  conten- 
tion of  the  appellants  here:  In  re  Murphy's 
Estate,  167  CaL  63,  106  Pac  230,  187  Am. 
St  Rep.  UO;  In  re  Russell,  168  N.  T.  169,  61 
N.  E.  166,  167;  Herzog  v.  Title  Quaranty  ft 
Trust  Co.,  177  N.  T.  86,  OB  N.  B.  283,  286, 
67  I/.  R.  A.  146;  Dulany  v.  Middleton,  72 
Md.  67,  19  AU.  146,  149.  See,  also,  80  Am.  ft 
Eng.  Encyc.  Law  (2d  Ed.)  p.  718;  40  Gya 
p.  1478. 

Applying  this  rule  to  the  third  clause  of 
the  will  above  quoted,  It  is  evident  that, 
standing  alone,  that  clause  was  not  a  gift 
to  a  class  collectively,  but  a  distributive  gift 
to  the  individuals  named.  The  number  of 
persons  was  certain  at  the  time  of  the  gift, 
and  the  share  which  each  was  to  take  was 
definite  and  in  no  way  dependent  for  its 
amount  upon  the  number  who  might  survive. 
The  devise  was  "to  my  son,  Heman  Everett 
Peck,  and  to  his  sons,  Frank  Peck,  Roy  Peck 
and  Ora  Peck,  the  remaining  undivided  two- 
thirds  (%)  interest  in  and  to  the  above- 
described  real  estate  to  be  divided  equally 
between  them  share  and  share  alik&"  This 
clause  evinces  no  intention  that  the  extent 
of  the  interest  given  to  any  of  the  persons 
named  should  be  determined  by  the  ultimate 
number  of  persons.  The  four  persons  named 
do  not  meet  Jarman's  popular  definition  of  a 
class.  They  could  not  be  designated  by  any 
general  name,  as  "children"  or  "grandchil- 
dren." One  was  a  son,  the  others  grandsons. 
This  fact,  though  not  controlling,  Is  at  least 
significant  in  view  of  the  fact  that  the  tes- 
tator used  no  other  words  indicating  an  in- 
tention to  treat  them  as  a  dass  or  that  the 
survivors  should  take  the  entire  two-thirds 
interest  mentioned. 

There  is  another  general  rule  of  construc- 
tion which,  under  different  forms  of  expres- 
sion, has  met  an  almost  universal  approval 
by  the  courts.  "Where  there  is  a  gift  to  a 
number  of  persons  who  are  Indicated  by 
name,  and  also  further  described  by  ref- 
erence to  the  class  to  which  they  belong,  the 
gift  Is  held  prima  fade  to  be  a  distributive 
gift  and  not  a  gift  to  a  class."  Page  on 
Wills,  i  643;  In  re  HltteU's  Estate,  141  CaL 
432,  76  Pac  63,  64;  Kent  v.  Kent,  106  Va. 
199,  66  S.  E.  564,  667 ;  Moffett  v.  Elmendorf, 
152  N.  T.  475,  46  N.  E.  845,  57  Am.  St  Rep. 
628;   Frost  T.  ConrtU,  167  Mass.  251,  46  N. 
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B.  687;  DUdine  ▼.  DUdlne,  82  N.  J.  ESq.  78, 
80;  In  re  Rnraell,  supra;  In  re  Marpby's 
Estate,  supra.  See,  also,  Rood  on  WiUs,  | 
479,  p.  317;  Remaen,  WUIs,  p.  93;  30  Am. 
&  Eng.  Encyc.  Law  (2d  Ed.)  718.  Applying 
tbls  rule  to  the  clause  of  the  will  under  dis- 
cussion, it  Is  plain  that,  even  had  the  four 
persons  named  stood  in  the  same  relation  to 
the  testator  so  as  to  be  capable  of  one  gen- 
eral class  description,  and  had  they  been  so 
described,  the  further  particular  designation 
by  name  must  have  been  held  to  constitute 
the  devise  to  them  in  equal  parts  a  dlstrlbn- 
tiye  gift  and  not  a  gift  to  a  class.  So  far 
as  this  clause  and  the  one  preceding  It  are 
concerned,  the  testator  simply  indicated  his 
wife,  bis  son,  and  his  three  grandsons  by 
name  as  his  devisees  of  definite  Interest  in 
the  property  In  question,  indicating  in  a  gen- 
eral way  their  relation  to  himself.  As  stat- 
ed in  Bill  T.  Payne,  supra:  "It  is  suggested 
that  the  nephews  and  nieces,  excluding  the 
sister,  may  well  enough  take  as  a  class. 
But  that  destroys  the  unity  of  the  gift  and 
makes  a  division  of  the  devisees.  We  fail 
to  discover  that  the  testatrix  had  any  such 
Intention.  She  simply  named  the  legatees, 
indicating  in  a  general  way  the  relation 
which  each  sustained  to  herself,  and  provid- 
ed that  her  property  should  be  equally  di- 
vided among  them.  Thus  each  one  took  in- 
dividually and  not  as  a  member  of  a  class, 
as  a  tenant  in  common  and  not  as  a  Joint 
tenant." 

The  Supreme  Court  of  California,  In  re 
Murphy's  Estate,  supra,  was  confronted  with 
a  situation  substantially  the  same  as  that 
now  before  ns,  save  that  there  the  general 
heirs  claimed  the  property  covered  by  the 
lapsed  legacy,  while  here  the  claim  is  made 
by  the  widow  as  residuary  devisee.  The 
mooted  clause  of  the  will  there  involved  was 
as  follows:  "Fourth.  It  is  my  will  and  de- 
sire that  all  the  rest  of  my  property  both 
real  estate  and  personal  property  shall  go  to, 
and  be  equally  divided  among  the  four 
children  of  my  late  sister  Catherine  F.  Flynn, 
deceased ;  that  is  to  say:  I  give,  devise  and 
bequeath  all  the  rest  of  my  personal  prop- 
erty and  all  my  real  estate  of  whatsoever 
kind  and  wheresoever  situate,  share  and 
share  alike,  to  Timothy  3.  Flynn,  William 
D.  Flynn,  Mary  Jane  Logan,  and  Kate  I. 
Prendergast."  William  D.  Flynn  died  with- 
out issue  prior  to  the  death  of  the  testator. 
The  court,  after  announcing  the  general  prin- 
ciples of  construction  to  which  we  have  re- 
ferred, and  citing  many  sustaining  authori- 
ties, uses  the  following  language:  "But  as- 
suming, however,  that  the  language  used  in 
the  clause  in  question  is  capable  of  two  dif- 
ferent legal  meanings  resulting  from  the  tes- 
tator devising  his  estate  to  the  four  children 
of  his  late  sister,  followed  by  other  words 
of  express  devise  to  each  of  the  children  by 
name  and  in  equal  proportions,  stUl  this  men- 
tion of  them  by  name  and  a  devise  to  them 
in  equal  abarea  wlU  control  the  description 


of  them  as  children  of  ids  deceased  sister. 
If  words  which,  standing  alone,  would  be 
effectual  to  create  a  class,  are  followed  by 
equally  operative  words  of  devise  to  devisees 
by  name  and  in  definite  proportions,  the  law 
infers  from  the  designation  by  name  and 
mention  of  the  share  each  is  to  take  that 
the  devisees  are  to  take  individually,  and 
as  tenants  in  common,  and  that  the  descrip- 
tive portion  of  the  clause  (children  of  a  de- 
ceased sister)  is  intended  merely  as  matter 
of  identification."  In  addition  to  the  fore- 
going authorities,  the  following  may  be  dted 
as  sustaining  our  construction  of  tiie  clause 
of  the  will  here  in  question:  Rockwell  v. 
Bradshaw,  67  Conn.  8,  34  AU.  758;  Ritcb 
V.  Talbot,  74  Conn.  137,  80  AU.  42 ;  Church 
v.  Church,  15  R.  I.  138,  23  Aa  302 ;  Dresel 
V.  King,  198  Mass.  546,  85  N.  E.  77,  126  Am. 
St  Rep.  459;  Lyman  v.  Coolidge,  176  Mass. 
7,  56  N.  E.  831;  Langley  v.  Westchester 
Trust  Co.,  180  N.  Y.  326,  73  N.  E.  44 ;  Auger 
V.  Tatham,  191  lU.  296,  61  N.  E.  77;  In  re 
Sharpless'  Estate,  214  Pa.  335,  63  AtL  884. 
As  we  have  intimated,  these  rules  of  con- 
struction are  not  absolute.  They  must  give 
way  to  the  dominant  intention  of  the  testa- 
tor when  that  intention  has  been  clearly  as- 
certained. The  appellants  insist  that  the 
whole  will  shows  a  dominant  intention  on 
the  testator's  part  that  Heman  E.  Peck  and 
his  sons  should  take  as  a  class.  We  have 
quoted  every  provision  of  the  will  which 
can  have  any  possible  bearing  upon  this  ques- 
tion. It  falls,  to  disclose  any  such  inten- 
tion. 

[t]  It  la  argued,  in  etTect,  that  the  inten- 
tion is  explicit  to  give  only  an  undivided 
one-third  of  the  property  in  question  to  the 
widow,  but  that  intention  is  no  more  explicit 
than  the  intention  to  give  of  the  other  undi- 
vided two-thirds  one-fourth  only  to  each  of 
the  four  persons  named,  since  the  other  un- 
divided two-thirds  Is  g^ven  specifically  "to 
be  divided  equally  between  them,  share  and 
share  alike."  It  is  insisted  that,  by  the  di- 
vision of  the  Peck  building  into  two  parts  of 
one-third  and  two-tliirds,  there  is  an  implied 
intention  that  in  no  event  shall  the  widow 
take  more  than  an  undivided  one-third  of 
the  property  in  question ;  but,  in  view  of  the 
fact  that  there  la  no  direct  provision  for  sur- 
vivorship among  the  four  named  devisees  of 
the  other  two-thirds,  and  that  under  the 
fifth  clause  of  the  wUl  there  is  a  dlreet  pro- 
vision that  the  widow  take  the  residuum  of 
the  estate,  no  implication  that  she  can  in  no 
event  take  more  than  an  undivided  one-third 
of  the  real  estate  here  in  question  can  rea- 
sonably arise.  It  is  also  argued  that  the 
testator's  knowledge  that  his  son  and  grand- 
sons, on  the  one  hand,  and  his  second  wife, 
the  respondent,  on  the  other,  were  not  alto- 
gether friendly,  was  a  circumstance  from 
which  to  infer  an  apparent  intention  on  bis 
part  to  give  the  two-thirds  of  the  property 
in  question  to  his  son  and  grandsons  as  a 
class,  with  the  Incident  of  sarviTorship  in 
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case  of  the  death  of  any  of  them  prior  to  his 
own  demise.  Had  this  been  his  dominant  In- 
tention, It  is  difficult  to  conceive  a  reason  for 
the  omission  .from  his  will  of  any  reference 
to  the  Intended  -snrrlTorshlp  while  specifying 
with  partlcnlarlty  the  son  and  the  three 
grandsons  by  name,  and  providing  that  they 
take  In  equal  parts,  "share  and  share  alike." 
To  override  the  plain  terms  of  the  will  on 
the  mere,  suggestion  of  a  possible  contrary 
motive  would  be  to  rewrite  the  will,  not  to 
construe  It  Again,  as  said  in  Bill  v.  Payne, 
supra:  "Ooncedlng  then  that  the  testatrix 
Intended  to  disinherit  her  sister,  It  must  be 
remembered  that  she  could  only  do  that  by 
effectively  giving  her  property  to  others. 
That  she  attempted  to  do.  That  she  failed 
was  owing  to  evoits  which  occurred  after 
making  her  wlU— events  for  which  she  made 
DO  provision  as  she  might  have  done.  It  fre- 
quently happens  that  legatees  die  daring  the 
lifetime  of  the  testator.  The  testatrix  could 
have  provided  for  such  a  contingency  by  giv- 
ing It  to  the  survivors,  or  to  other  parties. 
She  did  neither.  There  is  therefore  some 
presumption  that  she  Intended  that  the  law 
should  settle  the  matter.  That  presumption 
is  strengthened  by  the  fact  that  she  had  an 
opportunity  to  change  her  will  after  one  or 
more  of  the  legatees  had  died,  and  failed  to 
do  so." 

In  the  case  before  us,  the  presumption  that 
the  widow  take  is  even  stronger  than  that 
in  favor  of  the  sister  in  the  case  above  quot- 
ed. There  was  no  intention  to  disinherit  the 
widow,  or  to  withhold  from  her  everything  ex- 
cept a  definite  bequest  On  the  contrary,  she 
was  expressly  made  the  beneficiary  of  the  re- 
siduary clause  of  the  wllL  The  supposed  con- 
trolling motive  was  as  well  known  to  the 
testator  after  the  death  of  Ora  Peck  as  it  was 
before.  StUl,  even  after  the  death  of  Ora 
Peck,  the  testator  made  no  provision  for  the 
snrvlvorshlp  of  the  devise  to  him  in  favor  of 
the  other  three.  If  that  had  been  his  dom- 
inant intention  at  any  time  or  for  any  reason, 
he  would  surely  then  have  so  changed  his 
will  as  to  express  it,  since  a  contingency 
which  the  will  did  not  recognize  or  provide 
for  other  than  by  the  residuary  clause  had 
then  clearly  arisen.  In  re  Hittell's  Estate, 
141  Cal.  432,  75  Pac.  68;  StarUng's  Executor 
▼.  Price,  16  Ohio  St  29.  The  third  paragraph 
of  the  will,  on  its  face,  most  be  construed  as 
a  gUt  to  the  Individuals  named  as  tenants  In 
common,  and  not  a  gift  to  a  class,  and  we  fall 
to  find  anything  in  other  parts  of  the  wUl 
or  in  the  attendant  circumstances  evidencing 
any  other  intention  on  the  testator's  part 

The  anthorltles  relied  upon  by  the  appel- 
lant are :  Springer  v.  Congleton,  30  Ga.  976 ; 
Warner's  Appeal,  39  Conn.  263;  Talcott  v. 
Talcott  39  Conn.  186;  Bolles  v.  Smith,  30 
Conn.  217;  Stedman  v.  Priest  103  Mass.  293; 
Jackson  v.  Roberts,  14  Gray  (Mass.)  646; 
Scbaffer  v.  Kettell,  14  Allen  (Mass.)  528; 
Swallow  r.  Swallow,  166  Mass.  241,  44  N. 


B.  132.  Nearly  all  of  these  cases  are  noticed 
by  the  Supreme  Court  of  California  in  the 
opinion  in  Re  Murphy's  Estate,  supra.  As 
there  pointed  out  in  none  of  them  was  any 
different  rule  of  construction  announced  from 
those  which  we  have  here  invoked.  In 
Church  V.  Church,  supra,  nearly  all  of  these 
cases  are  discussed  and  distinguished.  In 
each  of  them  there  was  found  either  Ui  the 
will  Itself  or  In  the  surrounding  circumstanc- 
es clear  and  convincing  evidence  of  an  In- 
tention on  the  testator's  part  to  make  a 
gift  to  the  legatees  or  devisees  named  as  a 
class  and  not  as  individuals.  Here,  however, 
we  cannot  find  anything  either  in  the  will  it- 
self or  in  the  surrounding  circumstances  to 
overcome  the  presumption  that,  by  naming 
the  devisees  and  the  portions  each  should 
take  the  testator  intended  a  distributive  gift 
[I]  2.  The  will  being  nonlnterventional, 
there  has  been  no  decree  of  court  distributing 
the  estate,  bat  it  Is  contended  by  the  appel- 
lants that  the  respondent  has,  by  agreement 
with  the  other  devisees,  distributed  the  entire 
property  in  question,  one-third  to  herself, 
and  two-thirds  to  the  appellants  Peck.  The 
authorities  dted  by  the  appellants  in  this 
connection  go  no  further  than  to  sustain  the 
view  that  where  there  has  been  an  actual 
distribution  of  the  estate,  accepted  as  such 
by  the  devisees  or  legatees,  it  is  valid  and 
binding  without  any  order  of  court  making 
the  distribution  or  affirming  the  distribution 
made,  and  that  after  such  distribution  the 
executor  or  administrator  loses  control  over 
the  res  distributed.  This  may  be  conceded, 
but  the  question  here  presented  is:  Has 
there  been  any  distribution  of  the  property 
in  question?  There  Is  no  evidence  of,  nor  is 
it  claimed  that  there  was,  in  fact,  any  specific 
or  direct  agreement  to  that  effect  The  evi- 
dence of  distribution  relied  upon  is  found  in 
the  fact  that  the  respondent  Joined  in  the 
lease  of  February  17,  1911,  to  the  Combina- 
tion Club  Caf6,  which  provided  that  she 
should  receive  one-third  of  the  rent  and  that 
the  other  two-thirds  should  be  paid  to  He- 
man  Everett  Peck.  The  latter  testified  that 
the  defendant  then  said  that  she  wanted  her 
share  of  the  rent  paid  to  her,  and  that,  as 
to  the  other  shares.  It  made  no  difference  to' 
her,  as  it  was  none  of  her  business.  The  re- 
spondent emphatically  denied  making  any 
such  statement,  and  testified  that  she  agreed 
to  this  division  because  Heman  E.  Peck  re- 
quested it  complaining  that  he  was  in  great 
need  of  money,  and  that  she  then,  and  at  all 
times,  had  insisted  that  she  owned  an  undi- 
vided one-half  of  the  property.  Another  cir- 
cumstance relied  upon  is  the  claim .  that, 
when  the  Howard  mortgage  was  given  by  the 
appellants  Peck,  the  respondent  read  it  and 
knew  that  it  covered  an  undivided  two-thirds 
of  the  property  and  that,  in  order  to  facili- 
tate the  making  of  the  loan  secured  by  the 
mortgage,  she  made  an  affidavit  that  all  the 
debts  of  the  estate  had  been  paid  and  that  she 
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accepted  part  of  tbe  proceeds  of  that  mort- 
gage in  payment  of  a  prior  mortgage  held  by 
herself.  Tbe  respondent  denied  having  read 
the  mortgage  and  denied  any  knowledge  that 
it  covered  an  undivided  two-thirds  of  the 
property.  It  is  manifest  that  this,  and  other 
evidence  of  the  same  character,  could  only 
be  effective  as  proof  of  distribution  by  estop- 
ping respondent  to  dispute  distribution. 

[7]  3.  Giving  to  this  evidence  all  the  pro- 
bative force  of  which  it  is  capable,  it  seems 
to  us  to  fall  Car  short  of  establlablng  an 
estoppel  In  pais  against  the  respondent  in 
favor  of  appellants  Peck.  These  transactions 
in  no  way  redounded  to  the  benefit  of  re- 
spondent or  to  the  injury  of  appellants  Peck. 
One  or  the  other  of  these  results  would  be 
essential  to  an  estoppeL  Neither  of  these 
matters  had  any  tendency  to  place  the  re- 
spondent in  any  better  position  than  she  was 
before,  and  certainly  placed  the  appellants 
Peck  in  no  worse  position.  In  fact,  they 
alone  were  the  gain^ns  by  both  transactions. 
No  element  of  misrepresentation  to  tlie  det- 
riment of  appellants  Peck  enters  Into  ei- 
ther transaction.  The  appellants  were  as 
folly  cognizant  of  all  the  facts  and  of  the 
provisions  of  the  will  as  was  the  reqiwndent 
We  have  been  cited  to  no  decisions  of  any 
court  sustaining  an  equitable  estoppel  on 
facts  such  as  these.  On  the  contrary,  our 
own  courts  recognize  the  necessity  of  a  direct 
benefit,  on  the  one  hand,  or  an  injury,  on  the 
other,  to  create  or  effect  an  estoppel.  Hughes 
V.  N.  Y.  Life  Ins.  Co.,  32  Wash.  1,  6,  72  Pac 
4S2;  Murray  v.  Briggs,  29  Wash.  246,  69 
Pac.  766;  Daniel  v.  Gold  Hill  Mining  Co., 
28  Wash.  411,  68  Pac.  884;  BuUer  v.  Su- 
preme Court  Independent  Order  of  Foresters, 
63  Wash.  118,  ipi  Paa  481,  26  L.  B.  A.  (N. 
S.)  293.  See,  also.  Mutual  Life  Insurance 
Co.  v.  Phlnney,  178  U.  S.  327,  343,  20  Sup. 
Ot.  906,  44  L.  Ed.  1088;  Trenton  Banking 
Co.  V.  Duncan,  86  N.  Y.  221,  230. 

[8]  4.  Finally,  it  is  contended  that  the  re- 
spondent has  mistaken  her  remedy.  This 
claim  is  apparently  based  upon  the  assump- 
tion that  there  has  been  a  distribution  of 
the  estate  and  that  this  action  is  equivalent 
to  a  collateral  attack  upon  the  title  con- 
ferred by  such  distribution.  We  find  no 
merit  in  ttiis  contention.  This  is  not  an  ac- 
tion to  contest  the  will,  nor,  primarily,  to 
construe  the  will.  It  is  an  action  to  quiet 
title,  in  which  the  will  is  invoked  as  a  muni- 
ment of  title.  We  can  conceive  of  no  reason 
why  an  ind^tendent  action  to  quiet  title 
may  not  be  maintained  where  that  title  de- 
pends upon  the  construction  of  a  will,  which 
would  not  apply  where  title  depended  upon 
the  effect  of  a  deed  or  any  other  Instrument 

[I]  The  respondent  has  interposed  a  mo- 
tion to  dismiss  the  appeal  of  the  defendants 
Howard  on  the  ground  that  their  notice  of 


appeal  was  belated.  lAe  defendants  Peck, 
on  January  S,  1913,  appealed  from  the  de- 
cree and  served  their  notice  of  appeal  on 
the  attorneys  for  the  defendants  Howard  on 
the  same  day.  The  defendants  Howard  did 
not  Join  in  that  notice,  nor  did  they  Join  In 
that  appeal  by  flUng  a  statement  to  that 
effect  with  the  clerk,  nor  have  they  taken 
any  independent  appeal  within  ten  days  from 
that  appeal.  They  served  their  jiotice  of 
appeal  on  February  3,  1913,  one  month  after 
the  original  appeal  was  taken.  The  stat- 
ute. Rem.  &  Bal.  Code,  {  1720,  so  far  as  ma- 
terial, reads  as  follows:  "All  parties  whose 
interests  are  similarly  affected  by  any  Judg- 
ment or  order  appealed  from  may  Join  in 
the  notice  of  appeal  whether  it  be  given  at 
the  time  when  such  Judgment  or  order  is 
rendered  or  made,  or  subsequently ;  and  any 
snch  party  who  has  not  Joined  in  the  nottce 
may  at  any  time  within  ten  days  after  the 
notice  is  given  or  served,  serve  an  independ- 
ent notice  of  like  appeal,  or  Join  in  the  ap- 
peal already  taken  by  filing  with  the  clerk 
of  the  superior  court  a  statement  that  he 
Joins  therein  or  in  some  part  thereof,  specify- 
ing in  what  part  Any  such  party  who  does 
not  so  join  stiall  not  derive  any  benefit  from 
the  appeal  unless  from  the  necessity  of  tbe 
case;  nor  can  be  independently  appeal  from 
any  Judgment  or  order  already  appealed 
from,  more  than  ten  days  after  service  up- 
on him  of  written  notice  of  the  former  ap- 
peal, unless  such  former  appeal  be  after- 
wards dismissed."  The  terms  of  the  stat- 
ute are  imperative  and  leave  no  room  for 
construction.  GriflBtb  v.  Seattle  Nat  Bank 
Bldg.  Co..  16  Wash.  329,  47  Pac.  749.  It 
la  manifest  that  the  Interests  of  the  defend- 
ants Peck  and  the  defendants  Howard  are 
similarly  affected  by  the  decree.  While  those 
Interests  are  not  identical,  they  are  all  trace- 
able to  tbe  title  claimed  by  the  Pecks  under 
tbe  will.  The  defenses  set  up  by  the  de- 
fendants Howard  were  identical  with  those 
set  up  by  the  Pecks.  The  answers  were,  in  all 
material  particulars,  the  same.  The  inters 
ests  of  the  Howards  and  the  Pecks,  so  far 
as  attacked  by  the  plaintUTs  complaint  and 
BO  far  as  affected  by  the  issues  raised  by  the 
answers,  were  exactly  the  same.  The  evi- 
dence adduced  in  support  of  both  answers 
was  identical.  Tbe  decree  founded  thereon 
necessarily  affected  the  interests  of  all  of  the 
defendants  similarly.  We  are  loath  to  dis- 
miss an  appeal  in  any  case;  but,  in  view  of 
the  express  terms  of  the  statute,  we  have  no 
discretion  in  the  matter.  The  motion  is 
granted. 
The  Judgment  is  affirmed. 

GROW,  0.  X,  and  MAIN,  MORRIS,  and 
FULLERTON.  JJ..  concur. 


Digillzod  by 


Qooi 


Wash.) 


BTATS  T.  HAZZARO 


143 


ffTATB  ▼.  HAZZABD. 
(Soprem*  Goart  of  Wuhingtoa.    De&  8^  1913.) 
Appkal  ahd   Ebbob   (I  836*)— ArFKAi/— Rb- 

TOW— Motion  fob  KKHKABnia— CoHsmu- 

TioitAi.  Qvmsmofia. 

The  Sopreme  Court  will  not  consider  utd 
rcTiew  an  alleged  constitntional  qnestion,  not 
reaaonabl;  predicated  on  the  aaugnments  of 
error  theretofore  made,  first  raised  by  accused 
on  motion  for  rehearing  in  order  to  lay  a  foun- 
dation for  a  writ  of  error  t^om  the  Sopreme 
Conrt  of  the  United  States. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  CentXHg.  11 3241-3243;  DecDig.  i  836.*] 

Department  1.  On  motion  for  on  addition- 
al order  to  amend  the  record  so  that  it  will 
appear  tliat  the  conrt  considered  and  orer- 
mled  a  constitatlonal  question  raised  by  ac- 
cused so  as  to  sustain  an  appUcatlon  for  a 
writ  of  ^Tor  from  the  Supreme  Court  of  tbe 
United  States.    Denied. 

Karr  &  Gregory  and  J.  H.  Buchanan,  all 
of  Seattle,  for  appellant  Thomas  SteTenson, 
of  Bremerton,  for  respondent 

CROW,  O.  J.     Appellant,   being  duirged 
with  murder  In  tbe  first  degree,  was  convict- 
ed of  manslaughter,  and  the  Judgment  of  the 
supeilor  conrt  of  Kitsap  county  was  affirmed 
by' this  court     State  v.  Hazzard,  134  Pac. 
514.  Thereafter  a  petition  for  rehearing  was 
filed,  in  which  appellant  for  the  first  time 
contended  that  the   method  of  prosecation 
adopted  by  the  state,  and  permitted  by  the 
trial  court,  and  the  instructions  of  the  trial 
judge,  constituted  an  infringement  of  appel- 
lant's rights  and  privileges,  guaranteed  by 
the  fifth  and  fourteenth  amendments  to  the 
Constitution  of  the  United  States,  and  that 
sections  2167,  2168,  and  2263  of  Rem.  ft  BaL 
Co^  if  given  the  conatruction  which  the  rul- 
ings and  instructions  of  the  trial  court  by 
necessary  implication  placed  upon  them,  are 
obnoziotis  to,  and  an  infringement  of,  such 
constitntional  guaranties.    This  petition  was 
denied  without  an  opinion,  and  apijellant,  de- 
siring to  obtain  a  writ  of  error  from  the  Su- 
preme Conrt  of  the  United  States,  now  pre- 
sents to  this  court  B  motion  reading  as  fol- 
lows:   "Comes  now  the  above-named  appel- 
lant and  defendant  and  moves  the  court  for 
an  order  or  other  proper  action  or  direction 
to  make  the  record  in  ttils  cause  and  court 
show  the  fact  that  this  court  considered  and 
passed  upon  adversely  the  contention  made 
by  this  appellant  and  defendant  in  her  peti- 
tion for  rehearing  (page  59  of  the  printed 
petition) ;    that   the    method   of   prosecution 
adopted  by  the  state  and  permitted  by  the 
trial  oonrt,  and  the  charge  to  the  Jury  given 
by  the  trial  court,  constituted  an  Infringe- 
ment ot  the  rights  and  privileges  guaranteed 
to  this  defendant  by  tbe  fifth  and  fourteenth 
amendments  of  the  Ck>nstltntion  of  the  Unit- 


ed States;  and  that  sections  2167,  2168,  and 
2263  of  Rem.  ft  Bal.  Code  of  the  lavre  of  the 
state  of  Washington  are  obnozloas  to  said 
constitntional  guaranty.  Tbls  motion  is  made 
upon  the  assumption  that  this  court  did  con- 
sider and  pass  adversely  upon  said  conten- 
tion. If  this  court  did  not  consider  or  pass 
upon  said  contention,  then  defendant  respect- 
fully moves  for  an  order  nuUdng  the  record 
show  that  fact" 

The  record  shows  that  the  contention  set 
forth  in  the  petition  for  rehearing,  and  men- 
tioned in  the  motion,  was  neither  made  in 
the  trial  court  nor  in  the  briefs  In  this  conrt 
It  was  first  presented  in  the  petition  for  re- 
hearing, snbstantiaUy  as  above  stated.  Cit- 
ing Sullivan  r.  Texas,  207  U.  S.  416,  28  Sup. 
Ct  215,  62  L.  Ed.  274,  Illinois  R.  R.  Co.  v. 
Kentudcy,  218  U.  S.  661.  31  Sup.  Ct  95,  64 
L.  Ed.  1147,  and  Kentucky  Union  Co.  v.  Ken> 
tucky,  219  U.  S.  140,  31  Sup.  Ct  171,  66  L. 
Ed.  137,  appellant  contends  that,  where  a 
federal  question  is  raised  for  the  first  time 
in  a  petition  for  rehearing  in  the  state  court, 
it  will  be  examined  by  the  United  States 
Supreme  Court  if  the  record  shows  that  the 
state  court  considered  the  federal  question 
thus  presented  and  passed  thereon  adversely 
to  the  petitioner's  contentions.  Citing  other 
cases  from  the  Supreme  Conrt  of  the  United 
States,  appellant  concedes  that  the  United 
States  Supreme  Conrt  will  not  review  such 
matters  unless  the  record  affirmatively  shows 
tliat  the  state  court  did  consider  and  pass 
upon  them.  Denying  a  petition  for  rehearing 
in  State  ex  rel.  Milwaukee  Terminal  R.  Co. 
V.  Superior  Court  of  King  County,  54  Wash. 
366,  at  page  377,  104  Pac  175,  tills  court  said : 
"The  respondent  has  filed  a  petition  for  a 
rehearing  en  banc,  wherein  it  seeks  to  raise 
the  qnestion  tliat  ttie  condemnation  sought  la 
for  a  private  and  not  a  public  use.  This  ques- 
tion was  not  raised,  either  in  the  original 
briefs  or  in  the  oral  argument,  and  was  not 
considered  by  the  court  *  •  *  We  can- 
not sanction  the  practice  of  permitting  new 
questions  to  be  raised  in  a  petition  for  re- 
hearing." 

The  practice  of  this  conrt  not  to  consider 
points  raised  for  the  first  time  in  petitions 
for  rehearing,  unless  they  can  be  predicated 
reasonably  upon  assignments  of  error  thereto- 
fore made,  is  well  established  and  was  clear- 
ly announced  in  the  excerpt  above  quoted. 
For  these  reasons,  conceding  without  decid- 
ing that  a  federal  question  has  been  raised 
in  appellant's  petition  for  rehearing,  this 
conrt  properly  refused  to  consider  the  same 

The  motion  for  an  additional  order  la  de- 
nied. 

GHADWICK,  QOam,  ELLIS,  and  MAIN, 
JJ.,  concur. 


•For  other  ca*«a  SM  sun*  topic  and  aectloa  NUUBEB  la  Dee.  Dig. «  Am.  Dig.  Kaj-Mo.  Seriae  *  Rep'r  Indezw 
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(Wasb. 


FISHER  FLOURING  MILLS  CO.  T. 
SW  ANSON. 

(Sapreme  Court  of  Washingtoii.    Dec.  13,  1913.) 

1.  CONTBACTS     (f     116*)— LEOALITT— SAU     OF 

Goods. 

A  maaufacturer  who  haa  imparted  a  rep- 
utation to  hU  goods  may  lawfully  employ  any 
means  to  secure  the  legitimate  benefits  of  that 
reputation,  not  inhibited  by  statutory  enact- 
ment or  inimical  to  sound  public  policy. 

lEi.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  |S  642-552;   Dec.  Dig.  i  116.*] 

2.  CONTBAOTB  (I  116*)  — VaUDITT  —  "B«- 
BTBAINT  OF  T&ADK"— "RESrSAINT  OF  Coll- 
PETITIOK." 

The  term  "contracts  in  restraint  of  trade" 
applies  to  undertakings  not  to  pursue  a  par- 
ticular profession,  trade,  or  business,  such 
contracts  are  valid  onW  when  restricted  as  to 
time  and  place,  and  when  reasonably  necessa- 
ry to  the  protection  of  the  party  in  whose  inter- 
est they  are  made,  while  contracts  In  "restraint 
of  competition"  are  those  which  by  any  other 
means  tend  unreasonably  to  restrict  competition 
in  trade;  these  being  of  a  more  recent  develop- 
ment and  prohibited  on  the  ground  of  public 
policy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {9  542-552;  Dec.  Dig.  {  116.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6185,  6186.] 

3.  Contracts  (8  116»)— Leo alitt— Fixing 
Pbices. 

Where  a  manufacturer  has  a  monopoly  of 
a  manufactured  product,  a  contract  of  sale  bind- 
ing the  purchaser  to  maintain  a  retail  price  on 
resale  of  the  article  is  essentially  restrictive  of 
competition,  unreasonable,  and  void. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |S  542-652;  Dec.  Dig.  i  116.*] 

4.  CoNTRAOTs   (I   116*)— iLLBaAUTT— Fixing 

Pbices. 

Where  a  contract  between  buyer  and  seller, 
fixing  the  price  at  which  the  article  may  be  re- 
sold, is  not  ancillary  to  some  main  lawful  con- 
tract, but  its  sole  object  is  to  restrain  competi- 
tion and  enhance  prices,  and  its  only  tendency  is 
to  control  the  market,  it  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  it  542-552 ;   Dec.  Dig.  I  116.*] 

5.  Contracts  (S  116*)— Rebtbaining  Cohpk- 
TiTioN— Fixing  Pbices. 

Whether  a  contract  between  a  manufactur- 
er and  a  seller,  fixing  the  price  at  which  an  ar- 
ticle may  be  resold,  is  invalid  as  restraining  com- 
petition, depends  on  whether,  considering  all 
the  circumstances  including  the  character  of  the 
business,  the  necessities  of  the  parties,  the  ex- 
istence of  other  contracts,  if  any,  of  the  same 
character,  the  restriction  results  or  tends  to 
result  in  a  substantial  control  of  the  supply  or 
price  of  the  commodity  within  a  given  area  by  a 
single  dealer  or  a  tew  dealers,  or  by  what 
amounts  to  a  combination  of  all  the  dealers,  op- 
erating as  a  substantial  control  of  the  market 
by  one  or  a  few,  and  tending  to  create  a  monop- 
oly, in  which  case  the  contract  is  void,  other- 
wise not 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {§  642-552;   Dec.  Dig.  {  116.*) 

6.  CoNTBACTs  (i  116*)- Prices  of  Coiihodi- 
tiks— Validitt. 

Contracts  fixing  prices  of  commodities  for 
resale  as  incidental  to  some  main  contract,  and 
involving  less  than  a  controlling  part  of  a  giv- 
en commodity  in  a  given  market,  not  proceed- 
ing from  nor  tending  to  create  or  maintain  a 
monopoly,  will  be  sustained  when  the  restric- 
tion, under  the  circumstances  of  the  particular 


case,  ia  reasonable  in  reference  to  the  intereste 
of  the  parties  and  the  interests  of  the  public,  to 
wit  when  the  price  fixed  is  fairly  necessary 
to  the  protection  of  the  covenantee  and  fair  to 
the  public,  in  that  it  furnishes  only  a  reasonable 
profit 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  542-662;  Dec.  Dig.  {  116.*] 

7.  CoNTBACTS  (S  116*)— Sales— Pbice  of  Re- 
sale—Vauditt. 

Complainant  a  large  manufacturer  of  a 
special  brand  of  patent  flour,  had  widely  adver> 
tised  the  same  and  sold  it  to  retailers  under  an 
agreement  to  maintain  a  specified  retail  price, 
which  was  not  unreasonable  and  did  not  afford 
more  than  a  reasonable  profit  Complainant 
had  no  monopoly  of  the  patent  fiour  business, 
and  the  contract  was  necessary  to  enable  it  to 
maintain  the  good  will  of  retailers  who  pur- 
chased the  same,  and  also  the  demand  for  the 
flour.  Held,  that  the  fixing  of  the  retail  price 
was  merely  ancillary  to  the  contract  of  sale,  and 
was  not  void  as  tending  to  restrict  competition. 
[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  642-552 ;  Dec  Dig.  i  116.*] 

En  Banc.  Appeal  from  Superior  Contt^ 
King  County;   King  Dykeman,  Judge. 

Suit  by  the  Fisher  Flooring  Mills  Company 
against  C  A.  Swanson.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Reversed. 

Hastings  Sc  Stedman,  Higglns,  Hall  &  Hal- 
verstadt,  and  Hyman  Zettler,  all  of  Seattle, 
for  appellant  John  B.  Humphries  and 
Charles  B.  Remsberg,  both  of  Seattle,  and 
Wm.  A.  Johnson,  of  Bverett,  for  respondent 


ELLIS,  J.  In  this  action,  the  plaintiff 
seeks  to  enjoin  the  defendant  from  selling 
flour  manufactured  by  the  plaintiff  at  less 
than  the  retail  price  fixed  by  the  plaintiff  In 
a  contract  of  sale  made  with  the  defend- 
ant, and  to  recover  damages  in  the  sum  of 
$1,000.  The  complaint  alleges,  In  substance: 
That  the  plaintiff  is  a  Washington  corpora- 
tion with  its  principal  place  of  business  at 
Seattle,  where  It  has  erected  a  large  manu- 
facturing plant  and  Installed  special  machin- 
ery for  manufacturing  a  special  brand  of 
flour  known  as  "Fisher's  Blend  of  Patent 
Flour."  That  the  cost  of  manufacturing  this 
flour  is  greater  than  that  of  ordinary  flour. 
That  the  plaintiff  has  widely,  and  at  great 
expense,  advertised  this  flour  as  a  blended 
flour,  pure,  wholesome,  and  of  unusual  ex- 
cellence, and  has  used  certain  copyrighted 
designs  and  the  above  trade-name  to  ac- 
quaint the  public  with  the  flour,  so  that  it 
has  become  widely  known  as  of  unusual  ex- 
cellence and  as  of  higher  price  than  the  ordi- 
nary patent  flour,  and  large  quantities  of  it 
are  sold  in  Seattle  and  King  county.  That 
it  is  necessary  to  operate  the  mill  to  its  full 
capacity  in  order  to  continue  the  business  at 
a  profit  That  the  flour  is  sold  in  all  of  its 
markets  In  constant  and  keen  competition 
with  many  other  brands  of  patent  flour  of  ail 
qualities,  and  the  quantity  of  plaintifTs  flour 
so  sold  Is  only  a  very  small  part  of  the  pure 
blended  flour  and  of  the  quantity  of  ordinary 
patent  flour  sold  in  each  of  such-  markets. 


*For  other  cases  see  uun*  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Kay-No.  Serias  ft  Bep'r  Indexes 
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That  it  la  neceasaiy  to  aell  the  flour  tbrongh 
all  retail  dealers  in  each  community  rather 
than  throogb  one  or  two,  as  may  be  profit- 
ably done  with  ordinary  patent  flours,  so  that 
the  good  will  of  the  retail  dealers  la  neces- 
sary to  the  success  of  the  company.    That  in 
Older  to  keep  this  good  wUl  It  Is  necessary 
to  maintain  a  minimtim  retail  price  offerlnj; 
a  reasonable  profit  to  the  retailer.    That,  if 
the  uniform   minimum  price  is  not  main- 
tained, the  reputation  of  the  flonr  will  be  in- 
jured, the  good  will  of  the  dealers  lost,  and 
the  plalntur  will  be  prevented  from  operating 
its  mill  at  a  profit    That  tbe  defendant  con- 
ducts a  retail  grocery  store  la  Seattle,  and  on 
or  about  October  3, 1911,  entered  Into  an  oral 
contract  with  the  plaintiff,  agreeing  to  pur- 
diaae  from  the  plaintlfF  a  car  load  of  this 
floor  at  the-  uniform  wholesale  price,  and 
farther  agreeing  not  to  sell  the  flour  at  less 
than  a  certain  minimum  retail  price.    That 
fbme  prices  were  the  same  as  the  wholesale 
and  retail  prices  maintained  by  the  plaintiff 
and  Its  other  customers,  and  permit  no  more 
than  a  reasonable  profit    Tliat,  according  to 
the  contract,  the  plaintiff  delivered  an  in- 
stallment of  the  flonr  on  this  purchase;  the 
defendant  accepting  therewith  a  written  in- 
voice containing  the  following  stipnlatlon: 
"Betall  prices.    Our  flour  is  sold  on  condi- 
tion, whldi  is  made  a  part  of  the  considera- 
tion of  the  sale  of  said  goods,  that  the  pnr- 
diaaer,  If  he  retails  the  same,  will  msintaln 
our  flxed  mlnlninni  retail  selling  prices,  and 
If  he  wholesales  them,  they  are  sold  subject 
to  the  same  condltlona    Nothing  In  the  above 
oHidltlons  shall  prevent  the  purchaser  from 
fixing  the  selling  price  in  excess  of  the  above 
lists  when  cost  Of  transportation  or  other 
local  conditions  necessitate  the  same."    That, 
dnce  the  delivery  of  the  flour  to  the  defend- 
ant he  has  violated  the  agreement  by  selling 
the  flour  at  less  than  the  agreed  price,  and 
has  widely  advertised  such  sales,  which  price 
is  less  than  the  general  retail  price  of  all  the 
other  patent  flours  so  sold  in  Seattle  and  the 
state  of  Washington.    That  his  purpose  in  so 
doing  Is  to  attract  customers  to  his  store, 
and  that  he  has  threatened  to  continue  this 
practice.   That  the  defendant's  action  in  this 
respect  is  causing  damage  to  the  plaintiff  by 
Injnrlng  the  reputation  of  the  flour  with  the 
pnbllc  and  destroying  its  sale  to  retailers  in 
Seattle  and  throughout  the  state.    That  hy 
reason  of  defendant's  action,  other  retail- 
en  are  threatening  to  follow  his  example, 
wblch  will  curtail  the  sales  of  the  flour  and 
^ose  Irreparable   damage  to  the  plaintiff. 
That  It  has  already  decreased  the  sales  of 
the' flour,  by  rendering  It  unpopular  with  the 
retailers,  to  the  plaintiff's  damage  in  the  sum 
of  fl,00O.    That  the  plaintiff  has  no  adequate 
remedy  at  law.    The  defendant  demurred  to 
the  complaint  upon  the  ground  that  it  does 
not  state  a  cause  of  action,  and  that  the 
tonrt  has  no  Jurisdiction  of  the  subject-mat- 
ter.   The  demurrer  was  sustained,  and,  the 
plaintiff  electing  to  stand  upon  its  complaint 
137  P.— 10 


the  action  was  dlBmisaed.  The  plaintiff  ap- 
peals. 

A  single  question  Is  presented:  Has  a  man- 
ufacturer, who  has  given  a  reputation  to  par- 
ticular goods  which  he  creates,  the  right  to 
flx  in  his  contract  of  sale  to  retailers  a  rea- 
sonable minimum  price  at  whidi  those  goods 
shall  be  sold  to  consumers? 

[1]  It  may  be  premised  as  a  postulate  that 
a  manufacturer  who  has  imparted  a  reputa- 
tion to  his  goods  may  lawfully'  employ  any 
means  to  secure  the  legitimate  benefits  of 
that  reputation  not  Inhibited  by  statutory 
enactment  or  Inimical  to  a  sound  public 
poUcy. 

It  la  not  claimed,  on  the  one  hand,  that 
the  contract  In  question  Is  Inhibited  by  any 
statute  of  this  state.  No  question  of  inter- 
state commerce  is  Involved.  We  are  there- 
fore not  here  concerned  with  the  Sherman 
Anti-Trust  Act  (Act  July  2,  1890,  c.  647, 
26  Stat  200  [U.  S.  Comp.  St  1001,  p.  S2001). 
Nor  Is  it  claimed,  on  the  other  hand,  that 
the  fact  that  the  article  sold  was  under  a 
trade-name  or  In  a  trade  dress,  or  the  fact 
that  it  was  manufactured  by  a  patmted  pro- 
cess, affbrds  the  contract  any  Immunity  from 
invalidity  which  it  would  not  otherwise  poa- 
sess.  Theee  things  must  be  regarded  as  im- 
material to  this  diacussion.  No  question  of 
public  service  corporations  Is  Involved. 
What  we  shall  say .  has  no  application  to 
contracts  of  corporations  charged  with  pub- 
lic functions  or  duties  as  such. 

[2]  The  question  is  thus  reduced  to  the 
Inquiry  whether  at  common  law  the  contract 
here  Involved  is  violative  of  any  canon  of 
public  policy.  In  considering  this  question, 
much  confusion  may  be  avoided  by  marking 
the  distinction  not  always  observed  In  the 
adjudicated  cases  between  those  contracts 
which,  since  the  earliest  history  of  the  law 
on  the  subject  have  been  designated  as 
"contracts  in  restraint  of  trade,"  and  those 
more  correctly  designated  as  "contracts  In 
restraint  of  competition."  The  term  "con- 
tracts In  restraint  of  trade"  has  so  long  been 
applied  to  undertakings  not  to  pursue  a  par- 
ticular profession,  trade,  or  business,  and  has 
so  thoroughly  acquired  that  conventional 
significance,  as  to  render  its  use  In  any  other 
connection  confusing.  The  rules  relating  to 
such  contracts  are  of  long  standing  and 
thoroughly  established.  Such  contracts  are 
valid  only  when  restricted  as  to  time  and 
to  place,  and  when  reasonably  necessary  to 
the  protection  of  the  party  In  whose  interest 
they  are  made.  Conversely  stated,  such  con- 
tracts, when  without  limit  as  to  time  or 
place,  are  invalid.  Long  v.  Towl,  42  Mo.  545, 
97  Am.  Dec.  355.  The  broader  doctrine  in- 
hibiting, as  contrary  to  public  policy,  all 
contracts  which,  by  any  other  means,  tend 
unreasonably  to  restrict  competition,  is  of 
much  more  recent  development  and  is  much 
less  thoroughly  settled.  This  doctrine  has  to 
do  with  the  rules  of  public  policy  relating  to 
control  of  markets.    See  note  to  Harding  r. 
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American  Glucose  Go.,  182  HL  5S1,  66  N.  S). 
677,  64  L.  B.  A.  738,  74  Am.  St  Bep.  238,  239; 
Noyes,  Intercorporate  Belations,  {  336;  2 
Eddy,  Combinations,  ii  719,  722;  Cooke,  Com- 
binations, Monopolies  &  Labor  Unions  (2d 
Ed.)  1 160. 

[3]  This  broader  doctrine  is  primarily  di- 
rected against  monopoly  In  any  form,  and 
seeks  to  protect  the  public  Interest  by  hold- 
ing Invalid  all  contracts  by  which  monopoly 
of  a  given  market  may  be  either  created  or 
sustained,  or,  as  such,  made  profitable  to  its 
beneficiaries,  where  the  right  to  make  them 
Is  not  Incidental  to  a  legal  monopoly  such  as 
is  accorded  by  the  patent  laws.  With  these 
last  we  are  not  here  concerned.  It  is  manifest 
that  In  case  of  such  contracts  the  public  in- 
terest is  not  conserved  by  mere  limitations 
either  as  to  time  or  space.  The  public  inter- 
est can  only  be  secured  by  a  prohibition  of 
all  contracts  having  a  tendency  to  create  or 
foster  monopoly  by  a  control  of  any  given 
market  Noyes,  Intercorporate  B^tiona 
(2d  Ed.)  i  867.  Since  Umltations  of  time 
and  space  do  not  serve  as  the  test  of  the  va- 
lidity of  contracts  in  restraint  of  competition, 
the  test  must  be  sought  in  the  reason  which 
underlies  the  rule  of  public  policy.  It  must 
be  found  in  the  tendency  of  the  given  con- 
tract to  control  the  given  market.  If  the 
contract  has  that  tendency.  It  Is  agaUist  pub- 
lic policy.  If  it  does  not  have  that  tendency, 
it  is  not  In  applying  this  test  the  public 
interest  is  always  the  first  and  controlling 
consideration.  A  contract  or  combUiatlon 
creating  a  general->-tIiat  is  to  say,  complete — 
restraint  or  restriction,  however  slight  with- 
in a  given  market,  is  essentially  invalid  be- 
cause it  must  either  result  from,  or  tend  to 
produce,  a  monopoly.  Its  inevitable  tendency 
is  to  destroy  competition.  Under  an  econom- 
ic syston  founded  upon  competition,  every 
general  restriction — ^that  Is,  every  restriction 
covering  all  or  a  controlling  fraction  of  a 
given  commodity — ^Is  essentially  unreason- 
able. It  Is  not  fairly  necessary  to  the  pro- 
tection of  the  manufacturer.  Having  a  mo- 
nopoly, he  needs  no  protection.  It  is  not  in 
any  sense  beneficial  to  the  public,  because 
It  does  not  tend  to  create  an  incentive  to  in- 
creased excellence  of  product  in  order  to 
maintain  the  better  price,  but  because  of 
the  monopoly,  has  a  contrary  eftect 

[4]  And  again,  when  the  contract  fixing  the 
price  is  not  andllaty  to  some  main  lawful 
contract  the  sole  object  of  the  contract  Is  to 
restrain  competition  and  enhance  prices,  and 
its  only  tendency  Is  to  control  the  market  It 
is  therefore  invalid  because  of  this  tendency, 
without  reference  to  Its  reasonableness  in 
other  particulars.  In  such  a  case,  there  Is  no 
main  lawful  purpose  to  subserve  which  par- 
tial restraint  is  permissible;  hence  nothing 
by  which  to  measure  the  reasonableness  of 
the  restraint  Its  only  measurable  tendency 
would  be  to  create  a  monopoly.  Such  a  con- 
tract Is  therefore  invalid.    United  States  t. 


Addyston  Pipe  ft  Sted  Co..  86  Fed.  271,  29 
C.  C.  A.  141,  46  L.  B.  A.  122 ;  State  T.  Dnluth 
Board  of  Trade,  107  Minn.  606,  121  N.  W. 
396,  23  L.  B.  A.  (N.  S.)  1260. 

But  it  does  not  follow  that  every  contract 
restraining  OHnpetltlon  as  to  an  insignificant 
part  of  the  total  of  a  given  commodity  in  a 
given  market  in  any  degree  is  obnoxious  to 
public  policy.  At  common  law,  contracts 
containing  limited  restricttons  on  competition 
as  incidental  to  some  main  contract  and  not 
entered  into  for  the  sole  purpose  of  suppress- 
ing competition  or  controlling  the  market  are 
not  always  and  necessarily  invalid.  2  Eddy, 
Combinations,  f  723.  "A  monopoly  created 
by  the  crown  seems  to  have  been  necessarily 
illegal,  and,  subject  to  the  limitations  here- 
after considered,  the  same  seems  true  of 
what  is  strictly  a  monopoly ;  that  is,  a  com- 
plete restriction  upon  competition,  resulting 
from  the  acts  of  individuals.  But  however 
it  may  have  been  as  to  restrictions  upon  com- 
petition created  by  the  crown,  it  seems  dear 
enough  that  not  all  restrictions  upon  com- 
petition resulting  from  the  acts  of  individu- 
als are  illegaL  This  results  from  the  view 
that  seems  to  be  generally  accepted,  that  the 
economic  ^ects  of  a  restriction  upon  com- 
petition are  not  necessarily  evU;  in  other 
words,  ttiat  unrestricted  competition  results 
in  economic  evils,  capable  of  prevention  or 
removal  by  some  degree  at  least  of  restric- 
tion upon  such  competition.  A  different  view 
of  such  economic  effects  has,  however,  led  to 
Judicial  declaration  in  sweeping  condemna- 
tion of  any  restriction  upon  competition, 
though,  as  may  readily  be  inferred,  there  is 
no  decision  to  that  effect"  Cooke,  Combina- 
tions, Monopolies  &  Labor  Unions,  S  118. 
State  V.  Dnluth  Board  of  Trade,  107  Minn. 
606,  121  N.  W.  395,  410,  23  L.  B.  A.  (N.  S.) 
1260.  See,  also,  Noyes,  Intercorporate  Bela- 
tions (2d  Ed.)  §  836;  1  Eddy,  OombinaUons, 
H  307-324,  Ind. ;  Herriman  v.  Menzles,  116 
Cal.  16,  44  Paa  660,  46  Pa&  730,  86  L.  B.  A. 
818,  66  Am.  St  Bep.  81;  Oakdale  Mfg.  Co.  ▼. 
Garst  18  B.  I.  484,  28  AtL  97S,  23  L.  B.  A. 
639,  49  Am.  St  Bep.  784;  State  v.  Eastern 
Coal  Co.  (B.  I.)  70  AtL  1;  Lanyon  v.  Garden 
aty  Sand  Co.,  223  lU.  616,  79  N.  B.  313,  9  U 
B.  A.  (N.  S.)  446. 

Partial  restrictions  have  been  held  valid 
where  the  restraint  was  in  different  particu- 
lars. For  example :  The  contract  may  limit 
the  vendee's  right  of  sale  to  a  certain  terri- 
tory— a  restriction  as  to  place.  Phillips  v. 
lola  Portland  Cement  Co.,  126  Fed.  593.  It 
may  provide  that  the  vendee  deal  exclusively 
with  the  vendor  and  only  in  articles  of  the 
vendor's  manufacture — a  restriction  as  to 
person.  Brown  v.  Bounsavell,  78  111.  588; 
Wood  Mowing  ft  Beai^ng  Co.  v.  Greenwood 
Hardware  Co.,  76  S.  C.  378,  65  S.  B.  973,  9 
L.  B.  A.  (N.  S.)  601,  9  Ann.  Cas.  902;  Ferris 
V.  American  Brewing  Co.,  155  Ind.  539,  58  N. 
B.  701,  62  L.  B.  A.  305;  Butterlck  Publish- 
ing Co.  V.  Fisher,  203  Mass.  122,  88  N.  E.  189, 
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133  Am.  St  S^.  283.  Again,  the  restriction 
may  be  as  to  tlie  price  which  the  retailer 
mnst  charge  for  goods  porcfaased  from  the 
maiiTifactarer — ^the  case  here  InTOlved.  Elll- 
man.  Sons  &  Co.  t.  Carrlngton  &  Son,  2  Ch. 
Dly.  275 ;  Walsh  t.  Dwlght,  40  App.  DiT.  618, 
58  N.  Y.  Snpp.  91;  Grogan  y.  Chaffee,  166 
CaL  611,  105  Pac.  745,  27  U  R.  A.  (N.  S.) 
395;  Commonwealth  ▼.  Orinstead,  111  Ky. 
203,  63  S.  W.  427,  66  li.  R.  A.  709. 

[S]  The  foregoing  authorities  malce  It  dear 
that  the  courts  now  generally  recognize  as 
the  basis  of  the  role  of  public  policy  against 
restraints  on  oompetitioii  the  tendency  to 
create  a  monopoly.     It  is  manifest  Uiat  a 
restriction  of  competition  between  the  own- 
ers of  an  insignificant  part  of  the  entire  sap- 
ply  of  a  given  commodity  in  a  given  commu- 
nity oonld  not  create  a  monopoly  nor  Injuri- 
ously affect  the  public    It  is  equally  clear 
that  the  restrlctloD  need  not  be  a  complete 
restriction  covering  the  entire  supply  of  a 
given  commodity  In  order  to  injuriously  af- 
fect the  public;   but,  unless  It  be  held  that 
every  restriction  Is  ver  se  illegal,  where  are 
we  to  draw  the  line?    Obviously,  the  answer 
must  be  found  In  the  facts  of  each  particular 
case.    If,  considering  all  of  the  drcumstane- 
es.  Including  the  character  of  the  business, 
the  necesdtles  of  the  parties,  the  existence  of 
other  contracts,  if  any,  of  the  same  char- 
acter, the  restriction  results  or  tends  to  re- 
sult In  a  substantial  control  of  the  supply  or 
price  of  a  given  commodity  within  a  given 
area  by  a  single  dealer  or  a  few  dealers,  or 
by  what  amounts  to  a  combination  of  all  of 
the  dealers,  the  contract  Is  invalid.    Substan- 
tial control  of  a  market  by  one  or  a  few  is, 
of  course,  as  injurious  to  the  public  as  an  ab- 
solute controL     Wherever,   therefore,  there 
exists  a  monopoly   or  combination,   or  the 
contract  creates  or  tends  to  create  a  monopo- 
ly or  such  approximation  to  monopoly  as  to 
practically  bar  others  from  entering  the  field 
by  the  chance  of  failure,  a  contract  fixing 
retail  prices  is  void  as  essentially  injurious 
to  the  public.    "It  is  not  essential,  however, 
to  the  control  of  the  market,  within  the  rule, 
that  It  should  be  complete.    Practical  con- 
trol is  sufficient ;  and  this  does  not  imply  an 
absolute  elimination  of  competition.    On  the 
other  liand,  a  mere  restriction  of  competition 
does  not  gjve  control  of  the  market  and  is  not 
unlawful.    The  commercial  maxim,  'competi- 
tion is  the  life  of  trade,'  while  not  adopted 
as  a  maxim  of  Jurisprudence,  finds  a  place 
In  many  decisions,  and  the  language  of  the 
ootuts  is  often  broad  enough  to  Include,  as 
opposed  to  public  policy,  every  combination 
in  restraint  of  competition,  regardless  of  de- 
ene.    But  the  weight  of  authority— as  well 
as  sound  principle — supports  the  view  that 
ereiy  combination  restricting  competition  is 
not  invalid ;  that  restriction,  to  be  unlawful, 
while   not   necessarily    amounting   to   total 
suppression,  must  give  substantially  the  con- 
trol of  the  market    Just  where  the  line  is 


to  he  drawn  between  a  lawful  and  unlawful 
restriction  of  competition.  Just  what  restric- 
tion is  practical  suppression,  must  depend 
largely  upon  the  facta  and  drcnmstances  of 
each  case.  As  said  In  Hoffman  v.  Brooks,  a 
case  not  officially  reported:  Those  engaged 
in  any  trade  or  business  may,  to  such  limited 
extent  as  may  be  fairly  necessary  to  protect 
their  interests,  enter  Into  agreements  which 
will  result  in  diminishing  competition  and 
increasing  prices.  Just  the  extent  to  which 
this  may  be  done  the  courts  have  been  care- 
ful not  to  define.  Just  as  they  have  refused  to 
set  monuments  along  the  line  l>etween  fair- 
ness and  fraud.' "  Noyes,  Intercorporate  Re- 
lations, I  866.  Cooke,  Combinations,  Monop- 
olies &  Labor  Unions,  |  120.  As  exemplify- 
ing tliat  the  facts  In  each  case  must  deter- 
mine the  effect  of  the  contract,  and  that 
practical  control  of  the  market  or  any  ap- 
proximation to  monoi)oly  marks  the  line  be- 
tween valid  and  invalid  restrictions,  see  the 
following  decisions :  Herrimanv.  Menzles,  su- 
pra ;  Walsh  v.  Dwlght,  supra ;  Oakdale  Mfg. 
Co.  V.  Garst,  supra;  Phillips  v.  lola  Port- 
land Cement  Co.,  snpra;  Marsh  v.  Russell, 
66  N.  T.  288;  Export  Lumber  Co.  v.  South 
Brooklyn  SawmUl  Co.,  54  App.  Div.  518,  67 
N.  T.  Supp.  626 ;  U.  S.  v.  Nelson  (D.  0.)  62 
Fed.  646 ;  State  v.  Dnluth  Board  of  Trade, 
supra;  Meredith  v.  New  Jersey  Zink  ft 
Iron  Co.,  55  N.  J.  Eq.  211,  37  AtL  639. 

[I]  The  fact  that  the  drcumstances  of  each 
particular  case  and  the  situation  of  the 
parties,  in  addition  to  the  effect  on  the  public 
welfare,  mnst  be  considered,  and  that,  of  all 
drcumstances,  the  dominant  consideration  is 
the  welfare  of  the  public,  makes  it  difficult 
to  state  by  definition,  except  in  the  broadest 
way,  any  rule  for  determining  the  validity  of 
any  such  contract  as  that  here  involved. 
Perhaps  the  following  is  as  near  a  complete 
definition  as  we  can  formulate  from  the  ad- 
judicated cases:  Contracts  fixing  prices  as 
incidental  to  some  main  contract,  and  Involv- 
ing less  than  a  controlling  part  of  a  given 
commodity  in  a  given  market,  not  proceeding 
from,  nor  tending  to  create,  or  to  maintain, 
a  monopoly,  will  be  sustained  when  the  re- 
striction is,  under  the  drcumstances  of  the 
particular  case,  reasonable  in  reference  to 
the  interests  of  the  parties,  and  reasonable  in 
reference  to  the  interests  of  the  public;  that 
is  to  say,  when  the  price  fixed  Is  fairly  neces- 
sary to  the  protection  of  the  covenantee,  and 
fair  to  the  public  in  that  it  furnishes  only  a 
reasonable  profit  to  the  contracting  parties. 
Lacking  these  elements,  such  contracts  are 
invalid  as  contrary  to  public  policy.  As  sold 
by  Lord  Hacnaghten  in  Nordenfelt  v.  Mazlm- 
Nordenfelt  Company,  1894  App.  Cas.  p.  666: 
"The  true  view  at  the  present  time,  I  think, 
is  this :  The  public  have  an  interest  in  every 
person's  carrying  on  his  trade  freely;  so 
has  the  individual.  All  interference  with 
individual  liberty  of  action  In  trading,  and 
all  restraints  of  trade  of  themselveai,  U  there 
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Is  notbing  more,  an  contrary,  to  public  policy, 
and  therefore  Told.  That  Is  the  general  rule. 
But  there  are  exceptions :  Restraint  of  trade 
and  Interference  with  IndMdaal  liberty  of  ac- 
tion may  be  Justified  by  the  special  circum- 
stances of  a  particular  case.  It  is  a  sufildent 
justification,  and  Indeed  it  is  the  only  Justi- 
fication, if  the  restriction  is  reasonable — rea- 
sonable, that  is,  in  reference  to  the  interests 
of  the  parties  concerned  and  reasonable  in 
r^erence  to  the  interests  of  the  public,  so 
framed  and  so  guarded  as  to  afTord  adequate 
protection  to  the  party  in  whose  favor  It  is 
imposed,  while  at  the  same  time  It  is  in  no 
way  injurious  to  the  public."  And  again, 
as  said  by  Mr.  Justice  Hughes  in  Dr.  Miles 
Medical  Co.  t.  Parke  &  Sons  Co.,  220  U.  S. 
373,  406,  31  Sup.  Ct  376,  384  (65  U  Ed.  502): 
"To  sustain  the  restraint,  it  must  be  found 
to  be  reasonable  both  with  respect  to  the 
public  and  to  the  parties  and  that  it  is  limit- 
ed to  what  Is  fairly  necessary,  in  the  circum- 
stances of  the  particular  case,  for  the  pro- 
tection of  the  covenantee.  Otherwise  re- 
straints of  trade  are  void  as  against  public 
policy." 

Measured  by  our  definition,  which,  as  it 
seems  to  us,  is  as  stringent  as  any  fair  con- 
struction of  the  authorities  wUI  sustain,  the 
facts  and  circumstances  as  alleged  in  the 
complaint  disclose  no  sinister  purpose  in  the 
contract  pleaded,  nor  any  tendency  inimical 
to  the  public  interest  It  may  be  objected 
that,  since  protection  against  general  restric- 
tion Is  the  basis' of  the  rule  of  public  policy, 
then  if  a  general  restriction  is  brought  about 
by  all,  or  nearly  all,  of  the  dealers  in  a  given 
commodity  in  a  given  area  making  contracts 
of  the  same  character  with  all  retailers,  the 
public  Interest  Is  Injuriously  affected  Just  as 
if  there  were  an  actual  combination  or  con- 
tract creating  or  approximating  a  monopoly. 
The  possibility  of  such-  a  result  as  a  mere 
coincidence,  however,  is  too  remote  to  fur- 
nish a  reason  for  declaring  the  contracts  of  a 
single  manufacturer  who  has  no  monopoly 
or  approximation  thereto  void.  If  a  control- 
ling number  of  manufacturers  or  wholesale 
dealers  in  a  given  commodity  should  make 
idoitlcal  contracts  with  the  retailers  of  that 
locality,  it  would  doubtless  be  the  result  of 
an  agreement,  secret  or  otherwise,  between 
them,  and  all  such  contracts  would  be  Invalid 
as  in  aid  of  a  combination  In  restraint  of 
competition.  The  coincidence  would  be  al- 
most conclusive  evidence  of  the  Illegal  combi- 
nation, and  sufficient  basis  for  declaring  all 
of  the  contracts  void.  No  such  condition, 
however,  is  presented  by  the  record  before 
us. 

Such  a  contract  as  that  here  in  question  Is 
of  interest  to  the  public  only  where  the 
whole  of  a  given  commodity,  or  a  measurable 
approximation  to  the  whole  of  that  commod- 
ity, is  in  the  control  of  one  of  the  contracting 
parties,  or  of  some  combination  of  which  he 
is  a  member  or  which  dictates  his  policy. 
It  is  monopoly,  either  actual  or  approximate^ 


hepce  potential,  against  wbicb  the  public 
interest  is  arrayed,  not  a  fair  reward  to  indi- 
Tidual  effort  and  initiatlTe,  which  is  as  essen- 
tial to  competition  as  a  competitlTe  price. 
In  the  absence  of  a  monopoly,  either  actual 
or  potential,  as  above  defined,  a  contract  fix- 
ing retail  prices  to  the  consumer  cannot  have 
an  effect  appreciably  inimical  to  the  public 
interest  because  it  cannot  fix  prices  at  an 
unreasonably  high  figure  without  defeating 
its  own  puriKise  by  either  signally  falling  to 
maintain  the  fixed  price,  or  putting  the  indi- 
vidual manufacturer  out  of  business.  In 
either  case.  It  falls  to  restrict  competition. 
Either  the  consumers  will  not  buy  the  prod- 
uct at  the  price  fixed,  or,  if  they  do,  the 
high  price  will  stimulate  competition  in  pro- 
duction and  the  price  will  inevitably  fall. 
The  given  manufacturer  will  thus  be  com- 
pelled to  accept  one  or  the  other  alternative. 
He  must  either  fix  the  price  to  cover  only  a 
reasonable  profit,  or  be  must  retire  from 
business,  and  tills  for  the  simple  reason  that. 
In  the  absence  of  a  monopoly  either  actual  or 
potential,  of  the  entire  supply,  the  natural 
conditions  of  trade  will  defeat  any  attempted 
restriction  of  competition.  Under  our  pres- 
ent competitive  system,  the  public  is  as  vital- 
ly interested  in  the  maintenance  of  competi- 
tion in  the  excellence  of  the  product  as  it  la 
in  competition  in  prices.  The  one  is  as  es- 
sential to  value  received  at  any  price  as  the 
other  is  to  a  reasonable  price  for  any  valua 
Lacking  either,  the  public  will  eventually  be 
the  loser,  either  in  quality  of  product  or  in 
enhancement  of  price,  which  comes  to  the 
same  thing.  No  sotmd  public  policy  will  in- 
sist upon  the  complete  sacrifice  of  competi- 
tion in  one  of  these  elements  to  competition 
in  the  other.  A  monopoly,  however,  either 
complete  or  ai^roxlmate,  tends  to  the  de- 
struction of  both,  hence  is  on  all  scores, 
against  public  policy.  But  where  a  given 
product  is  not  In  the  liands  of  one  man  or 
a  combination  of  men,  there  is  no  monopoly, 
either  actual  or  proximate,  and  the  public 
has  no  interest  hostile  to  a  contract  by  a  sin- 
gle manufacturer  among  many,  intended  and 
reasonably  calculated  to  enable  him  to  main- 
tain an  unusual  standard  of  excellence  In 
that  part  of  the  aggregate  of  tlie  given 
product  which  he  puts  out  On  the  contrary, 
the  public  Interest  so  far  as  it  Is  touched  by 
the  contract  is  in  sympathy  with  it  because 
served  by  it 

[7]  Applying  the  principles  which  we  have 
developed  from  the  cases,  it  seems  clear  that 
this  contract  is  valid.  The  facts  alleged 
negative  the  idea  of  any  existing  monopoly  in 
the  appellant  and  the  contract  has  no  tend- 
ency to  create  one.  The  retail  selling  price 
was  fixed  merely  as  ancillary  to  the  con- 
tract  of  sale  to  the  respondent  The  fixing 
of  the  price  was  reasonably  necessary  to 
protect  the  appellant  and  reasonable  as  ap- 
plied to  the  public,  in  that  it  provides  only 
for  a  fair  profit  Fairly  considered,  the  con- 
tract while  slightly  r«^cting  competition. 
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ia  primatlly  intended  to  promote  oompetltioii 
by  enabling  the  appellant  to  compete  wltb 
other  bigh  grade  flours  wbUe  maintaining  tbe 
ezcellenee  of  its  product    Aa  aaid  by  tlie 
Sapreme  Court  of  California  In  a  case  dosely 
jtarallel  to  that  before  ns  (Orogan  r.  ChatTee, 
snpra):    "Under  these  dtcomstances,  we  see 
no  reason  why  the  contract  alleged  by  the 
plaintiir  ahoold  not,  as  between  the  parties  to 
It,  be  held  to  be  valid.    It  violates  no  canon 
of  public  policy.    By  its  terms  the  buyer  is 
not  precluded  from  engaging  in  any  lawful 
trade.    He  may  sell  other  olive  oil  at  any 
price  and  on  any  conditions  satisfactory  to 
him.    The  producer  was,  in  the  first  instance, 
under  no  obligation  to  sell  his  oil,  and  when 
he  did  sell  it  had  the  right  to  exact,  as  part 
of  the  consideration  tor  the  sale,  a  promise 
by  the  purchaser  that  he  would  not  sell  it  at 
leas  than  a  stipulated  price.    There  is  noth- 
ing either  unreasonable  or  unlawful  in  the 
effort  by   a   manufacturer   to    maintain   a 
standard  price  for  his  goods.    It  is  simply  a 
means  of  securing  the  legitimate  benefits  of 
the  reputation  which  his  product  may  have 
attained.    Contracts  g<mniir  to  the  one  under 
discussion  have  iteai  considered  in  a  number 
of  cases,  and  have  generally  been  upheld 
where,  as  here,  they  had  no  tendency  to  cre- 
ate a  monopoly."    After  citing  and  reviewing 
many    authorities,    the    opinion    continues: 
"The  necessary  result  of  what  we  have  said 
is  tbat  the  complaint  must  be  held  sufficient 
It  Is  alleged  tbat  tbe  defendant  bought  oil 
mider  an  express  agreement  that  be  would 
not  sell  it  at  less  than  given  prices  and  that 
he  had  sold  and  threatened  to  sell  it  at  less 
than  such  prices.     This  is  a  violation  of 
plaintiff's  rights  under  his  contract    Wheth- 
er tbis  contract  could  be  enforced  against 
persons  who  might  come  into  possession  of 
plaintiff's  oil,  with  notice  of  the  restriction 
imposed  by  him  on  its  sale,  but  without  hav- 
ing made  any  direct  agreement  to   respect 
such  restriction,  is  a  question  not  here  pre- 
sented.    See  Garst  v.  HaU  ft  Lyon  Co.,  179 
Mass.  588,  61  N.  E.  219,  55  L.  R.  A.  631." 

In  Walsh  v.  Dwight,  supra,  the  New  York 
Sapreme  Court,  touching  a  contract  closely 
analogous  to  that  here  involved,  said:  "It 
is  difficult  to  see  upon  what  ground  it  can  be 
dalmed  tliat  muA  a  contract  is  illegaL  That 
the  defendants  would  have  the  right  to  es- 
tablish agencies  for  the  sale  of  their  goods, 
or  to  employ  others  to  sell  them,  at  such 
prices  as  the  defendants  should  designate, 
cannot  be  disputed.  Nor  can  it  be  that  a 
manufacturer  of  merchandise  cannot  agree 
to  sell  to  others  upon  condition  that  the 
vendees,  in  selling  at  retail,  should  charge 
a  specified  price  for  tbe  goods  sold,  or  should 
sell  only  the  manufactured  product  of  tbe 
niannfactnrer.  If  a  dealer  in  articles  of  this 
Und,  for  his  own  advantage,  agrees  to  con- 
fine Us  business  to  a  particular  line  of 
K00&,  or  agrees  with  the  manufacturer  to 
charge  a  itarticnlar  price  for  the  articles 
which  he  sells  in  his  bastness,  such  an  agree- 


ment is  not  illegal,  as  in  restraint  of  trade 
or  as  tending  to  create  a  monopoly,  as  tUere 
is  nothing  in  the  agreement  to  prevent  oth- 
ers from  engaging  in  the  business,  or  the 
manufacturers  of  other  articles  from  selling 
their  products  to  any  one  who  is  willing  to 
buy." 

In  Commonweoilth  v.  Orinstead,  111  Ky. 
208,  63  &  W.  427,  56  It,  R.  A.  709,  notwith- 
standing the  existence  of  a  statute  expressly 
prohibiting  any  person,  firm,  or  corporation 
doing  business  in  Kentucky  from  entering 
into  any  pool,  trust  combine,  agreement 
confederation,  or  understanding  with  any 
other  person,  firm,  or  corporation  for  the 
purpose  of  regulating,  controlling,  or  fixing 
prices,  the  court  upheld  the  plan  of  fixing 
minimum  retail  prices  of  certain  brands  of 
goods  of  established  reputation  by  contracts 
between  the  manufacturer  and  retailer,  on 
the  ground  that  there  was  no  concerted  ac- 
tion among  the  manufacturers,  since  the 
price  was  fixed  by  each  manufacturer  on  his 
own  product  only. 

The  Ehigllsh  courts  maintain  the  same  doc- 
trine. ElUman  v.  Carrington,  supra;  Na- 
tional Phonograph  Co.  v.  Edison-Bell  Consol. 
Phonograph  Co.,  1908,  1  Ch.  Dlv.  335. 

That  the  tendency  to  monopoly,  complete  or 
substantial,  la  the  real  test  in  all  cases  in- 
volving the  restraint  of  competition.  Is  dem- 
onstrated by  cases  involving  labor  unions. 
Independent  of  statute,  the  test  of  legality 
as  to  contracts  or  combinations  in  restraint 
of  competition  is  the  same  for  sellers  of 
merchandise  as  for  sellers  of  labor.  This, 
so  far  as  we  are  advised,  has  never  been 
Judicially  challenged.  "On  principle,  it  is 
not  apparent  why  the  legality  of  combina- 
tions among  empIoy€s  as  such  should  be  sub- 
jected to  any  different  test  from  that  applied 
to  combinations  among  employers  as  such,  or 
among  tradesmen  as  such."  Cooke,  Combina- 
tions, Monopolies  &  Labor  Unions,  f  52; 
27  C^c.  904;  Herrlman  v.  Menzies,  supra; 
Milwaukee  Masons'  &  Builders'  Association 
V.  Niezerowskl,  95  Wis.  129,  70  N.  W.  166, 
37  L.  S.  A.  127,  60  Am.  St  Rep.  97;  Oat- 
zow  V.  Buenlng,  106  Wis.  1,  81  N.  W.  1003, 
49  L.  R.  A.  475,  80  Am.  St.  Rep.  1;  Froelich 
V.  Musicians'  Mutual  Benefit  Ass'n,  93  Mo. 
App.  383 ;  O'Brien  v.  Musical  Union,  64  N.  J. 
Eq.  525,  64  Att.  150;  Folsom  v.  Lewis,  208 
Mass.  336,  94  N.  E.  336,  35  L.  R.  A.  (N.  S.) 
787 ;  More  v.  Bennett,  140  111.  60,  29  N.  B. 
888,  891,  892,  15  L.  R.  A.  361,-33  Am.  St 
Rep.  216. 

It  would  seem  that  the  doctrine  whldi 
would  hold  the  contract  there  involved  a  con- 
tract or  combination  in  illegal  restraint  of 
competition,  carried  to  its  logical  extent, 
would  render  illegal  practically  every  trades 
union  or  labor  union  in  the  country.  Tbe 
courts  should  be  slow  to  adopt  a  rule  of 
such  far-reaching  results.  Such  unions  or 
associations  for  the  purpose  of  maintaining 
wages  are  now  universally  recognized  as 
legaL    24  Cyc.  819  a 
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Ibe  respondent  relies  solely  npon  the  fol- 
lowing decisions:  Park  ft  Sons  Go.  t.  Hart- 
man,  153  Fed.  24,  82  C.  C.  A.  IBS,  12  liL  B.  A. 
(N.  S.)  136,  Bobbs-MerriU  Co.  y.  Stl-ans,  210 
n.  S.  339,  28  Snp.  Gt  722,  B2  L.  Bd.  1066, 
and  Dr.  Miles  Medical  Co.  v.  Parke  &  Sons 
Co.,  220  U.  8.  373,  31  Snp.  Ct  376,  65  L.  Ed. 
602,  affirming  the  decision  of  the  Circuit 
Court  of  Appeals  in  164  Fed.  803,  90  G.  G. 
A.  679.  The  decision  in  Park  ft  Sons  Co. 
y.  Hartman  is  not  necessarily  in  antagonism 
to  the  yiews  here  expressed.  That  case  In- 
yolyed  a  monopoly.  It  holds  that  there  Is 
no  sncbi  analogy  between  the  statutory  mo- 
nopoly accorded  by  the  patent  laws  and  the 
monopoly  resulting  from  the  sole  possession 
of  a  trade  secret  as  to  make  it  lawfnl  to  pro- 
tect the  latter  by  contracts  or  notices  fixing 
the  retail  price,  as  is  permitted  in  the  case 
of  patented  articles.  The  opinion  is  deyoted 
largely  to  a  demonstration  of  the  proposi- 
tion, which  we  deem  unquestionably  sound, 
that  the  owner  of  a  secret  formula  for  the 
manufacture  of  a  proprietary  medicine, 
though  he  may  protect  the  secret  by  con- 
tract against  Its  disclosure,  cannot  protect 
the  profits  resulting  from  his  monopoly  in 
the  manufactured  article  (in  that  case,  Pe- 
runa)  by  contracts  or  notices  fixing  a  mini- 
mum price  at  which  the  Jobbers  and  retail- 
ers shall  sell  it.  That  the  effect  of  the 
contracts  there  inyolyed  was  an  absolute  pre- 
vention of  any  competition  in  prices,  a  com- 
plete or  general  restriction  as  to  Peruna,  be- 
cause of  their  application  to  the  whole  sup- 
ply of  that  article  on  the  market,  is  shown 
by  the  opinion,  where  it  is  said:  "  'Thus  all 
room  for  competition  between  retailers,  who 
supply  the  public,  is  made  impossible.  If 
these  contracts  leave  any  room  at  any  point 
of  the  line  for  the  usual  play  of  competition 
between  the  dealers  in  the  product  marketed 
by  complainant,  it  is  not  discoverable.  Thus 
a  combination  between  the  manufacturer, 
the  wholesalers  and  the  retailers  to  maintain 
prices  and  stifle  competition,  has  been  brought 
about'  •  *  •  It  is  true  that  the  com- 
plainant is  not  in  a  combination  with  other 
makers  of  'Peruna.'  There  are  no  others. 
If  there  were,  there  would  not  be  a  complete 
or  general  restraint;  for  it  might  then  hap- 
pen that  these  others,  not  being  bound  by 
any  covenants,  could  supply  the  public.  If 
the  supply  to  come  from  them  was  adequate 
for  the  public  demand,  the  public  might  be 
In  no  wise  affected."  That  the  learned  Judge 
who  wrote  the  opinion  recognized  the  validi- 
ty of  such  contracts  as  between  the  actual 
contracting  parties,  where  no  monopoly  \b 
involved,  and  when  merely  andllary  to  some 
main  contract,  and  reasonably  necessary  to 
the  protection  of  the  retained  business  of 
the  covenantee,  is  also  evident  from  the  fol- 
lowing language  which  further  distinguishes 
that  case  from  the  one  before  us:  "Looking 
to  the  averments  of  the  bUl  as  a  whole  and 
to  the  scheme  of  business  as  disclosed  by 


the  contracts  themselves,  we  cannot  escape 
the  conclusion  that  the  covenants  restricting 
sales  and  resales  have  as  th^r  prime  object 
the  suppression  of  competition  between  those 
who  buy  to  sell  again.  Any  benefit  to  the 
retained  business  to  result  from  them  is 
manifestly  but  an  incident  of  the  main  pur- 
pose, which  is  to  benefit  his  vendees  and  sub- 
vendees  by  breaking  down  their  competition 
with  each  other.  Restraints  which  might  be 
upheld  if  ancillary  to  some  principal  con- 
tract cannot  be  enforced  If,  when  unmasked, 
they  appear  to  be  the  main  purpose  of  the 
contract  and  not  subordinate.  The  cove- 
nants in  the  contracts  signed  by  the  re- 
tailers are  not  even  collateral  to  any  sales 
by  the  complainant,  but  to  sales  made  b; 
the  wholesalers.  Although  they  run  to  the 
complaint,  their  prime  purpose  is  neither  the 
protection  of  the  retained  business  of  the 
complainant  nor  of  the  wholesaler,  but  only 
to  prevent  competition  betweoi  retailers. 
Covenants  protecting  the  seller  of  property 
against  the  competition  of  the  buyer,  by  its 
use  against  the  business  retained  by  the 
seller,  which  are  upheld  if  not  wider  than 
necessary  for  that  purpose,  have  been  cove- 
nants where  the  main  purpose  has  been  to 
protect  the  seller  himself  against  comp^- 
tlon  directed  against  his  retained  business." 
The  opinion,  when  fuUy  considered,  falily 
recognizes  every  principle  hereinbefore  de- 
veloped from  the  authorities  as  sustaining 
the  contract  here  involved. 

In  Bobbs-Merrlll  Go.  v.  Straos,  it  was  held 
that  the  sole  right  to  vend  a  copyrighted 
book  secured  by  the  United  States  statute 
to  the  owner  of  the  copyright  does  not  in- 
clude the  right  to  impose,  by  a  mere  notice 
printed  on  the  same  page  with  the  notice  of 
copyright,  a  limitation  as  to  the  price  at 
which  the  book  shall  be  sold  at  retail  by 
future  purchasers  with  whom  there  is  no 
privity  of  contract  The  distinction  from  the 
case  in  hand  is  too  plain  to  require  further 
comment 

Nor  do  we  deem  the  decision  of  the  United 
States  Supreme  Court  in  Dr.  Miles  Medical 
Go.  y.  Parke  ft  Sons  Co.  controlling  on  the 
facts  here  presented.  In  that  case,  the  bill 
alleged  the  manufacture  of  certain  proprie- 
tary medicines  under  secret  formulte  and 
processes,  and  the  sale  thereof  under  trade- 
marks and  trade  dress;  that  to  prevent  In- 
Jury  to  its  business  by  the  sale  of  its  medi- 
cines at  cut  prices,  complainant  had  adopted 
a  dual  system  of  contracts  controlling  the 
sale  and  resale  of  its  product;  that  the  sys- 
tem contemplated  consignments  to  wholesale 
dealers,  permitting  them  to  sell  only  to  other 
contracting  wholesale  dealers  and  retail  deal- 
ers who  bad  also  contracted  with  the  com- 
plainant to  sell  its  goods  at  fixed  prices;  that 
the  defendant  refusing  to  enter  into  a  con- 
signment contract  had  induced  complainant's 
wholesale  and  retail  agents,  by  means  of 
fraudulent  representationB^  to  violate  their 
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oontracta  and   nQ  goods  ot  complainant's 
mannfactnre  to  tbe  defendant,  with  the  Inten- 
tion of  selling  anch  gooda  at  ent  rates  to  at- 
tract customers  for  other  merchandise.    An 
Injonctlon  against  this  practice  was  sought 
It  appeared  that  consignment  contracts  bad 
been  made  with  over  400  Jobbers  and  whole- 
salers, and' retail  agency  contracts  with  25,000 
retail  dealers  in  the  United  States.   Tbe  court 
refused  relief  on  the  ground  that,  by  its  sys- 
tem of  interlocking  restrictions,  complainant 
sought  to  contiDl  not  only  the  prices  at  which 
its  agents  might  sell  its  product,   bat  the 
prices  for  all  sales  by  all  dealers  at  whole- 
sale or  retail,  whether  purchasers  or  sub- 
purchasers,  and  thus  fix  the  amount  whl<di 
the  consumer  ahaU  pay,  eliminating  all  com- 
petition.   The  court  held  that  such  a  system 
amounts  to  a  restraint  of  trade,  and  is  in- 
valid both  at  common  law  and  under  tbe 
Sherman  Anti-Trust  Act    It  will  be  noted 
that  the  system  there  InrolTed  had  no  pur- 
pose save  to  create  and  perpetuate  a  monop- 
oly which,  under  any  view  of  the  authori- 
ties, is  invalid.    While  certain  expressions  in 
the  opinion  might   appear  contrary  to  the 
views  we  have  expressed,  the  opinion  express- 
ly states  that  the  mere  fact  that  some  re- 
straint results  does  not  necessarily  render 
the  contract  invalid,  and  clearly  recognizes 
the  principles  upon  which  the  contract  here 
Involved  must  be  held  valid.     Mr.  Justice 
Hughes,  speaking  for  the  court,  uses  the  fol- 
lowing language:     "With    respect   to  con- 
tracts in  restraint  of  trade,  the  earlier  doc- 
trine of  the  common  law  has  been  substan- 
tially modified  in  the  adaptation  to  modem 
conditlonsL    But  the  public  Interest  is  still 
the  first  consideration.    To  sustain  the  re- 
stndnt,  it  must  be  found  to  be  reasonable 
both  with  respect  to  the  public  and  to  the 
parties  and  that  it  Is  limited  to  what  is  fair- 
ly necessary,  in  the  circumstances  of  the 
partlcniar  case,  for  the  protection   of  the 
covenantee.     Otherwise  restraints  of  trade 
are  void  as  against  public  policy.     As  was 
said  by  this  court  in  Oibbs  v.  Baltimore  Gas 
Co,  130  U.  S.  409:1  The  decision  in  Mitch- 
el  V.  Reynolds,  1  P.  Wms.  181,  s.  c.  Smith's 
Leading  Oases,  407,  7th  Eng.  Ed.,  8th  Am. 
Ed.  756,  Is  the  foundation  of  the  rule  in  rela- 
tion to  the  invalidity  of  contracts  in  restraint 
of  trade;  but  as  it  was  made  under  a  condi- 
tion of  things,  and  a  state  of  society,  differ- 
ent from  those  which  now  prevail,  the  rule 
laid  down  is  not  r^nrded  as  inflexible,  and 
has  been  considerably  modified.    Public  wel- 
ttie  is  first  considered,  and  if  it  be  not  in- 
volved, and  the  restraint  upon  one  party  is 
not  greater  than  protection  to  the  other  par- 
ty requires,  the  contract  may  be  sustained. 
The  question  Is  whether,  under  the  particu- 
lar circumstances  ot  the  case  and  the  nature 
of  tbe  particular  contract  involved  in  it,  the 
eontract  is  or  Is  not  unreasonable.    Rousll- 
lon  V.  Bomdllon,  14  Ch.   D.  351;    Leather 
Cloth  Co.  V.  Lorsont,  L.  R.  9  £«.  84S.' " 
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Hie  cases  upon  which  the  respondent  relies 
are  all  reviewed  and  distinguished  from  a 
case  such  as  that  here  presented,  in  Ohirar- 
deUi  V.  Hunslcker,  164  OaL  866,  128  Pac 
1041. 

We  do  not  hold  that  a  mere  notice  printed 
on  the  packages  or  bill  of  lading  in  the  ab- 
sence of  express  contract  to  be  bound  by  such 
notice  would  be  snfllcient  to  create  a  valid 
restriction  ot  the  sale  price,  however  unob- 
jectionable. We  do  not  hold  that  a  manufac- 
turer would  have  the  right  by  any  such  no- 
tice to  pursue  tils  product  Into  the  hands  of 
third  parties  and  fix  their  selling  price.  The 
right,  where  it  can  be  exercised  at  all,  rests 
in  contract,  and  it  would  seem  that  tbe 
contract  should  only  be  held  binding  upon 
the  parties  to  it,  except  where  tbe  breaking 
of  tbe  contract  is  induced  by  the  fraud  of 
the  third  party.  As  observed  in  Dr.  Miles 
Medical  Go.  v.  Parke  ft  Sons  Co.,  supra-: 
"Whatever  right  the  manutkcturer  may  have 
to  project  his  control  beyond  his  own  sales 
must  depend,  not  upon  an  inherent  power  in- 
cident to  production  anu  original  ownership, 
but  upon  agreement"  See,  also,  Oarst  v. 
Hall  ft  Lyon  Co.,  179  Mass.  588,  61  N.  a 
219,  65  U  R.  A.  631,  and  Bobbs-MerriU  Co. 
V.  Straus,  supra. 

Finally;  it  seems  to  us  an  economic  fallacy 
to  assume  that  the  competition  which,  in  the 
absence  of  monopoly,  benefits  the  public,  is 
competition  between  rival  retailers.  Tbe  true 
competition  is  between  rival  articles,  a  com- 
petition in  excellence,  which  can  never  be 
maintained  if,  through  the  perfidy  of  the 
retailer  who  cuts  prices  for  his  own  ulterior 
purposes,  the  manufacturer  is  forced  to  com- 
pete in  prices  with  goods  of  his  own  produc- 
tion, while  the  retailer  recoups  his  losses 
on  the  cut  price  by  the  sale  ot  other  articles 
at,  or  above,  their  reasonable  price.  It  is  a 
fallacy  to  assume  that  the  price  cutter  pock- 
ets the  loss.  The  public  makes  It  up  on 
other  purchases.  The  manufacturer  alone 
is  injured,  except  as  tbe  public  is  also  in- 
jured through  the  manufacturer's  inability, 
in  the  face  of  cut  prices,  to  maintain  the  ex- 
cellence of  his  product  Fixing  tbe  price  on 
all  brands  of  high  grade  flour  is  a  very  dif- 
ferent thing  from  fixing  the  price  on  one 
brand  ot  high  grade  flour.  The  one  means 
destruction  of  all  competition  and  of  all  in- 
centive to  increased  excellence.  Tbe  other 
means  heightened  competition  and  Intensifled 
incentive  to  increased  excellence.  It  will  not 
do  to  say  that  the  manufacturer  has  no  in- 
terest to  protect  by  contract  in  the  goods  aft- 
er  he  has  sold  them.  They  are  personally 
identified  and  morally  guaranteed  by  his 
mark  and  his  advertisement  Mazetti  v.  Ar- 
mour ft  Co.,  135  Pac.  633.  His  reputation  as 
a  mantifticturer,  one  of  his  cliief  assets,  is 
bound  up  in  them.  The  attitude  of  the  re- 
spondent who  has  willfully  violated  his  con- 
tract, presents  no  equities  in  bis  favor.  The 
allegations  of  the  complaint  show  that  the 
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were  carrted  back  to  the  east  shore,  where 
tbey  intended  to  put  the  boat  In  the  leqnired 
position  to  be  carried  back  to  the  west  shore, 
to  permit  Nielaon  to  land  to  go  with  C.  On 
reaching  the  east  shore  the  boat  was  snubbed 
to  the  post  by  two  men  on  the  bank,  one  of 
them  the  deceased's  son. 

Up  to  this  point  the  evidence  is  without 
sabstantlal  c<Hiflict  But  from  here  there  is 
some  conflict  in  the  evidence.  Aa  testified  to 
by  some  of  the  plaintiff's  witnesses,  it  was 
more  dangerons  to  operate  the  boat  in  high 
water  than  in  low  water,  and  that  because 
of  the  high  water  Nielson  and  others,  several 
days  before  the  accident  expressed  apprehen- 
sions of  danger  in  operating  the  boat  until 
the  high  waters  of  the  stream  had  sabsided. 
But  the  only  inference  dednclble  on  the 
record  is  that  the  deceased  as  fully  compre- 
hended and  realized  that  danger  as  did  Niel- 
son. The  evidence  further  on  behalf  of  the 
plaintiff  shows  that  Nielson,  in  preparing  to 
leave  the  east  shore  to  return  to  the  west 
shore,  before  the  forward  end  of  the  boat 
(the  west  end)  was  drawn  to  the  proper  posi- 
tion and  the  rope  fastoied  to  the  railing, 
looking  in  the  direction  of  the  men  at  the 
snubbing  post,  called  out,  "Boys,  let  her  go," 
or,  "Let  it  go."  The  mea  on  the  bank,  seeing 
that  the  front  end  of  the  boat  was  not  in 
proper  position,  hesitated.  Nielson  again 
said,  rather  sharply  or  impatiently,  as  ex- 
pressed by  some  of  the  witnesses,  "Let  It  go^" 
or  "Boys,  let  her  go."  Thereupon  the  snub- 
bing rope  was  released,  the  deceased  and  two 
other  men  having  hold  of  the  forward  rope 
or  tackle  endeavoring  to  draw  the  forward 
end  to  the  cable  and  in  position.  The  boat 
moved  forward.  One  of  the  witnesses  tes- 
tified it  "shot  out";  others,  of  plaintiff's 
witnesses,  that  it  "moved  as  usuaL"  The 
deceased  and  the  men  at  the  forward  rope 
were  unable  to  draw  the  forward  end  of  the 
boat  to  the  proper  position.  Nielson  took 
hold  of  the  rope  and  assisted.  Some  of  the 
witnesses  on  the  bank  testified  that  as  the 
boat  was  moving  out  they  saw  the  slack  of 
the  forward  rope  over  the  south  rail ;  one  of 
them  titiat  Nielson  put  it  around  the  rail; 
another,  that  it  appeared  tied  to  that  rail. 
The  men  at  the  rope,  with  Nielsen's  assist- 
ance, were  unable  to  draw  the  forward  end 
of  the  boat  in  position.  The  boat  drifted 
out  in  the  stream  about  100  or  126  feet,  the 
current  driving  the  forward  end  downstream 
farther  from  the  cable,  causing  the  deceased 
and  the  other  men  holding  the  rope  to  be 
drawn  up  and  against  the  north  railing.  As 
some  of  the  witnesses  expressed  it,  the  boat 
swerved,  the  front  end  suddenly  cast  down- 
stream the  length  of  the  rope,  and  the  de- 
ceased, who  still  had  hold  of  the  rope,  was 
thrown  or  palled  overboard  and  drowned. 
After  the  front  or  west  end  of  the  boat  had 
been  driven  downstream  the  full  length  of 
the  rope  and  there  securely  held  by  It  and 
the  east  end  held  nearer  the  cable^  the  move- 


ment of  the  boat  was  reversed,  which  by  the 
force  of  the  current  against  it  was  then  safe- 
ly carried  ba<^  to  the  east  shore. 

According  to  the  defendants'  evidence,  as 
the  boat  was  about  to  leave  the  east  shore  to 
return  to  the  opposite  side,  two  men  were 
on  the  bank  at  the  snubbing  post,  one  man 
on  the  boat  at  the  east  end,  hold  of  the  rope 
at  the  backward  or  east  tackle,  the  deceased 
and  two  other  men  at  the  west  end  of  the 
boat,  hold  of  the  rope  at  the  forward  tackle, 
and  Nielson  near  them  at  the  west  end  of  the 
boat    Nielson,  addressing  and  looking  at  the 
man  at  the  east  or  rear  tackle,  said  to  blm, 
"Let  that  rope  go,"  or,  pertiaps,  "Let  her  go," 
meaning  to  let  the  rope  out  at  that  tac&le  so 
that  the  east  end  of  the  boat  would  more 
downstream  to  enable  the  men  at  the  for- 
ward tackle  to  pull  the  west  or  forward  end 
of  the  boat  to  the  required  position.    The 
men  on  the  bank,  mistaking  the  order,  and 
taking  it  as  addressed  to  them,  released  the 
snubbing  rope,  causing  the  boat  to  move  out 
before  the  front  end  was  in  position  and  the 
rope  tied  to  the  railing.    Nielson,  observing 
that  the  deceased  and  the  two  men  pulling 
on  the  rope  at  the  forward  tackle  were  unable 
to  draw  the  front  end  of  the  boat  in  position, 
Immediately  went   to  their  assistance  and 
hcilped  pull  on  the  rope.    He  testifled  that 
he  did  not  put  the  rope  around  the  south 
railing,  and  that  it  was  not  attoched  or  tied 
to   that   rail,    onie   deceased,   as   the  boat 
started  to   move  out,  several  times  called 
out  to  the  man  at  the  rear  tackle,  "Let  that 
rope  go,"  meaning  to  loosen  or  let  it  out  to 
permit  that  end  of  the  boat  to  move  down- 
stream and  thus  enable  the  men  to  pull  the 
forward  end  of  the  boat  up.    The  rope  at 
the  rear  tackle  was  not  released,  or  not  suf- 
ficiently let  out,  to  enable  the  men  at  the 
forward  rope  to  draw  the  front  end  of  the 
boat  up,  which  was  gradually  by  the  current 
driven  downstream,  and  the  men  at  the  for- 
ward rope  gradually  drawn  up  towards  the 
north   railing.    When   the   boat   had  moved 
out  about  100  feet  from  the  shore,  and  the 
front  end  had  been  driven  downstream  about 
the  full  length  of  the   rope,   and  the  men 
drawn  up  against  the  railing,  some  of  them 
let  loose.    The  deceased,  still  holding  to  the 
rope,  was  pulled  up   and  thrown  into  the 
stream.    The  boat  then  safely  returned  to 
the  east  shore,  as  heretofore  stated. 

The  alleged  acte  of  negligence  are:  (1) 
That  Nielson  negligently  ordered  the  boat 
released  at  the  snubbing  post  before  the  boat 
was  in  proper  position,  and  before  the  rope 
at  the  front  end  had  been  tied  to  the  railing; 
(2)  that  Nielson  negligently  tied  the  slack  of 
the  rope  at  the  front  tackle  to  the  south 
railing  of  the  boat,  causing  that  side  at  the 
front  end  to  be  raised  and  the  north  side 
lowered,  the  boat  to  tUt  or  dip;  (8)  that 
Nielson,  without  notice  or  warning,  untied 
and  released  the  rope  on  the  south  railing; 
causing  the  boat  to  be  suddenly  jerked  and 
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tbe  deceased   throwa   oTerboard;    (^  that 

Melson  negligently  required  and  commanded 
the  decease  to  stand  near  the  front  end  of 
tbe  boat  and  near  the  north  railing,  and 
there,  in  a  perllona  position,  to  take  hold  of 
and  pull  on  tbe  rop& 

At  the  conclusion  of  the  plaintUTs  erfdence 
the  defendants  severally  moved  tar  a  D<m- 
suit;  on  the  groonds  of  Insofflciency  of  the 
erldenoe  to  show  negligence,  and  that  npon 
the  evldaioe  it  was  shown  that  the  death 
was  caused  by  mere  accldait,or  by  the  de- 
ceased's negligence.  The  motton  was  grant- 
ed as  to  two  defendants,  and  denied  as  to 
two,  Nielsmi  and  the  Little  Valley  Irrigation 
Company.  Upon  the  same  grounds  the  last- 
named  defoidants,  at  tbe  conclusion  of  all 
the  evidence,  severally  moved  tbe  conrt  to 
direct  a  verdict  in  their  favor.  This  motion 
was  also  denied,  and  the  case  submitted  to 
tbe  Jnry,  who  rendered  a  verdict  against 
tbe  dtfoidant  Nielson  alone.  He  complains 
of  these  mllngs,  of  portions  of  the  charge, 
and  of  the  refusal  to  diarge  as  reqnested  by 
blm.  He  also  niges  that  the  verdict  is  in 
disobedloice  of  the  charge,  and  hence  is 
against  law. 

[1, 2]  I  think  there  is  suffldoit  evidence  to 
snpport  tbe  first  allegation  of  negligence,  bnt 
not  the  second,  third,  or  fourth.  As  to  tbe 
second  and  third,  there  is  evidence — ^the  testi- 
mony of  some  of  tbe  witnesses  on  the  bank, 
plaintiff's  witnesses — that  the  slack  of  the 
forward  rope  on  which  the  men  at  the  front 
end  of  the  boat  were  polling  was  over  the 
sooth  rail  of  the  boat,  one  of  them  testifying 
that  after  the  boat  bad  moved  out  Nielson 
pot  the  rope  "over  the  south  rail,"  bnt  did 
not  see  Mm  pull  on  it  nor  take  it  off.  An- 
otber  testified  tbat  Nielson  had  hold  of  the 
v>p^  that  tbe  other  three  men  were  pulling 
on  It,  and  tbat  be  "tried  to  put  the  rope 
around  the  lower  rail,"  but  tbat  It  was  not 
at  any  time  fastened  to  tbat  rail.  Another 
was  asked  by  plaintiff's  counsel:  "Now, 
what  is  the  fact  as  to  whether  or  not,  when 
the  boat  was  out  In  the  water,  the  rope  was 
attached  to  tbe  lower  rail?"  Tbe  witness  an- 
swered: "1  don't  know  whether  it  was 
fastened  or  not  Q.  Well,  how  did  It  look  to 
joul  Describe  its  appearance,  If  you  took 
any  particular  notice.  A.  WeU,  it  appeared 
to  me  as  though  It  was  tied."  But  he  further 
testified  that  he  thereafter  saw  the  rope 
"lying  on  the  deck  (not  attached)  as  the  front 
end  of  tbe  boat  started  downstream,"  and 
saw  tbe  four  men  pulling  on  the  rope  as  the 
current  drove  tbe  front  end  of  the  boat 
downstream,  drawing  tbe  men  up  to  the 
north  railing,  when  three  of  them  let  go  of 
the  tope,  but  could  not  say  whether  tbe  de- 
ceased held  on  or  let  go  at  the  time  be  went 
overboard.  It  was  shown  that  to  attach  the 
mpe  to  the  south  rail,  with  the  current 
moving  against  the  boat  on  the  north  side 
and  driving  tbe  front  end  downstream,  tend- 
ed to  tip  or  tilt  tbe  boat    But  this  witness  I 


waa  asked  by  plaintiff's  counsel:  "State 
whether  or  not  the  boat  was  tipped  In  any 
way."  He  answered:  "I  cannot  tell  yon  that 
Q.  How  did  it  appear  to  you?  Did  it  ap- 
pear to  be  tipped  in  any  way?  You  said  It 
looked  as  though  it  was  tied  on  tbe  south 
raU.  Describe  how  it  was.  A.  I  couldn't  see. 
Q.  Well,  I  say,  it  appeared  to  be  tied?  In 
what  kind  of  a  knot?  A.  I  couldn't  say 
whether  It  was  wrapped  around  tbe  rail 
or  whether  It  was  tied."  Other  witnesses  on 
the  bank  testified  that  before  the  deceased 
went  overboard  the  boat  swerved,  as  de- 
scribed by  them,  tbe  front  end  driven  down- 
stream by  the  current,  and  by  others  that 
the  front  end  or  north  side  dipped,  causing 
water  to  run.  on  the  boat  either  at  the  front 
end  or  over  the  north  side.  Now,  this  is 
some  evidence  tnnMng  to  show  that  Nielson 
put  the  rope  around  tbe  south  rail,  and  tbat 
the  boat  dipped  or  tilted.  But  It  does  not 
show  tbat  he  fastened  the  rope  to  that  rail, 
or  that  putting  tbe  rope  around  that  rail 
was  the  cause  of  the  boat's  dlwins  or  tilt- 
ing; nor  does  it  show  or  support  the  allega- 
tion tbat  he,  without  notice  or  warning,  sud- 
denly released  the  rope,  thereby  causing  tbe 
boat  to  be  Jerked  or  tilted  and  the  deceased 
thrown  overboard.  That  is,  the  evidence  does 
not  sufficiently,  but  only  vaguely,  show  that 
tbe  deceased,  from  any  such  cause,  was 
thrown  overboard.  And  a  vague  or  uncer- 
tain cause  is  not  a  reasonable  or  probable 
cause.  This  is  especially  so  when,  by  the 
testimony  of  all  the  witnesses  testifying 
upon  the  subject,  it  is  shown  that  Just  before 
tbe  deceased  went  overboard  tbe  four  men 
were  all  pulling  on  tbe  rope  the  end  of 
which  then  was  lying  on  the  deck,  and,  not- 
withstanding their  combined  efforts,  the  cur- 
rent drove  the  front  end  of  tbe  boat  farther 
downstream  the  full  length  of  the  rope, 
drawing  the  men  up  against  the  north  rail, 
and  as  some  of  them  let  loose,  the  deceased, 
still  dinging  to  the  rope,  went  overboard. 
I  do  not  find  evidence  to  Justify  any  other 
conclusion,  and  find  no  sufficient  evidence  to 
Justify  tbe  conclusion  that  Nielson,  by  at- 
taching the  rope  to  the  south  rail  and  sud- 
denly releasing  it.  Jerked  or  tilted  the  boat, 
and  that  the  deceased,  from  such  a  cause, 
was  thrown  overboard. 

[I]  Now,  as  to  the  fourth  allegation. 
There  is  no  evidence  whatever  that  Nielson, 
on  the  occasion  in  question,  at  any  time  or 
in  any  particular,  directed  or  commanded  the 
deceased,  or  said  anything  to  blm,  or  that 
the  deceased,  because  of  anything  that  Niel- 
son said  or  did,  took  hold  of  the  rope,  or 
pnlled  on  it,  or  did  anything.  He  was  at  the 
forward  rope  and  had  hold  of  it,  and  was 
pulling  on  it  before  the  snubbing  rope  was 
released,  and  before  tbe  boat  moved  out,  and 
there  be  remained,  without  anything  what- 
ever being  said  to  him  by  Nielson,  until  he 
went  overboard. 

[4,  IJ  I  think  there  is  sufficient  evidence  to 
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support  tlie  first  allegation  of  negligence  that 
Nielaon  directed  and  ordered  the  rope  at  the 
snubbing  post  released  before  the  front  «nd 
of  the  boat  was  in  position  and  the  rope  at 
the  forward  tackle  tied  to  the  rail.  Of  course 
the  defendants'  eyldence  shows  that  the  or- 
der or  direction  was  given  to  the  man  at 
the  rear  tackle,  to  let  out  that  rope.  But 
there  Is  leyldence  on  behalf  of  the  plaintiff 
to  show  that  the  order  was  given  to  the 
men  at  the  snubbing  post  to  release  that  rope, 
whidi,  In  obedience  to  the  order,  was  re- 
leased, and  that  it, was  dangerous  and  unsafe 
to  do  that  before  the  forward  end  of  the 
boat  had  been  drawn  to  the  proper  position 
and  the  forward  rope  tied  to  the  rail.  There 
is,  however,  the  further  question— that  of 
proximate  cause.  It  is  contended  by  the 
defendant  that  the  deceased's  going  over- 
board was  not  caused  by  the  premature  re- 
leasing of  the  snubbing  rope;  but  that  the 
direct  cause,  the  probable,  the  proximate 
cause  (If  his  going  overboard  was  not  acci- 
dental nor  due  to  contributory  negligence), 
was  the  failure  of  the  man  at  the  rear  tackle 
to  release  that  rope  which  did  not  permit 
that  end  of  the  boat  to  move  downstream  and 
prevented  the  front  end  from  being  drawn  np. 
The  current  moving  more  rapidly  towards 
the  middle  of  the  stream  than  at  the  shore, 
it  is  urged  that  bad  the  rope  at  the  rear 
tackle  been  released  the  front  end  of  tbe 
boat  would  have  been  drawn  In  position,  and 
the  forward  rope  tied  to  the  rail,  before  the 
boat  had  moved  far  and  encountered  the  cur- 
rent where  it  was  moving  rapidly.  There  Is 
evidence  to  show  that  the  rope  at  the  rear 
tackle  was  not  released  or  let  out,  or  at 
least  not  sufficiently  let  out,  to  permit  that 
end  of  the  boat  to  move  downstream,  though 
the  deceased  twice  commanded  the  man  at 
that  rope  to  let  it  out  What  testimony  there 
Is  to  dispute  It  comes  from  witnesses  who  but 
say  they  did  not  notice  or  see  any  one  at  the 
rear  tackls.  Still  that  does  not  tend  to 
disprove  the  fact  that  the  rope  at  the  rear 
tackle  was  not  sufficiently  let  out  to  permit 
that  end  of  the  boat  to  move  downstream. 
It  is  not  alleged  or  claimed  that  the  defend- 
ant was  responsible  for  that  The  case  Is  ar- 
gued and  submitted  on  the  theory  that  he 
was  not  Nevertheless,  that  the  front  end 
of  the  boat  could  or  would  have  been  drawn 
In  proper  position,  and  the  boat  safely  car- 
ried across  the  stream  had  the  rope  at  the 
rear  tackle  been  sufficiently  let  out.  Is  matter 
of  argument  and  Inference.  And  though  such 
inference  be  reasonable  and  probable,  still 
the  deduction  was  a  question  more  properly 
falling  within  the  province  of  the  Jury.  Then 
there  is  the  further  question  of  sole  cause, 
or  concurring  causes.  If  Nlelson's  act,  pre- 
maturely directing  the  snubbing  rope  to  be 
released,  was  a  contributing  cause  of  the  de- 
ceased's going  overboard,  then,  In  the  absence 
of  contributory  negligence,  must  he  be  held 
responsible,  though  his  act  was  not  the  sole, 
but  a  concurring  and  combined,  cause  with 


the  failure  of  the  man  to  release  the  rope  at 
the  rear  tackle.  Of  course,  it  is  argued  that 
the  failure  to  release  the  rope  at  the  rear 
tadcle  was  ah  Intervening  and  the  sole 
cause,  with  which  the  premature  direction  to 
release  the  snubbing  rope  did  not  concur  or 
coimbine.  But  again,  that  Is  matter  of  argu- 
ment and  inference.  I,  therefore,  think  the 
question  of  proximate  cause  was  one  of  fact 

[6,  7]  I  do  not  see  anything  in  the  evidence 
to  justify  a  holding  that  the  deceased,  as 
matter  of  law,  was  guilty  of  contributory 
negligence.  The  claim  is  made  that  he^  be- 
ing familiar  with  the  operation  of  the  boat, 
realizing  the  inability  of  all  of  the  men  to 
draw  the  front  end  up,  seeing  the  rope  slip 
through  their  hands  as  the  front  end  of  the 
boat  was  farther  and  farther  driven  down- 
stream by  the  current  and,  seeing  the  men 
releasing  their  hold  as  they  with  him  were 
drawn  up  against  the  railing,  negligently 
dung  to  the  rope  and  was  pulled  overboard. 
I  think  that  too,  was  for  the  jury.  I,  there- 
fore, am  of  the  opinion  that  the  plaintitC  was 
entitled  to  go  to  the  jury  on  the  first  allega- 
tion of  negligence,  and  hence  the  court  prop- 
erly overruled  the  motions  for  nonsuit  and 
direction  of  the  verdict  But  the  court  erred 
in  submitting  the  case  on  the  other  allega- 
tions of  negligence.  The  defendant  however, 
is  not  in  position  to  complain  of  such  sub- 
mission, except  as  to  the  issue  presented  by 
the  last  allegation.  He  cannot  complain  of 
the  rulings  refusing  the  motions  referred  to 
if  there,  was  sufiident  evidence  to  support 
any  of  the  allegations  of  negligence.  As  to 
the  last  the  fourth,  he  specifically  requested 
the  court  not  to  submit  to  the  jury  that  issue, 
on  the  ground  that  there  was  no  evidence 
to  support  that  allegation.  The  court  refused 
the  request  and  submitted  such  issue.  And, 
as  has  been  seen,  there  being  no  evidence 
whatever  to  support  that  allegation,  the  rul- 
ing clearly  was  erroneous.  As  to  the  second 
and  third  allegations  of  negligence,  no  such 
request  was  made,  except  as  was  embraced 
in  the  motltms  for  nonsuit  and  direction  of 
the  verdict — to  take  the  whole  case  from  the 
jury  upon  all  the  Issues  presented  by  the 
complaint 

Complaint  is  also  made  of  the  court's  re- 
fusal to  charge  on  contributory  negligence  as 
requested  by  defendant.  The  court  gave  the 
jury,  in  substance,  every  principle  embodied 
in  the  defendant's  request  and  snflJciently 
and  properly  charged  them  on  that  subject 

The  defendant  requested  a  submission  ot 
the  case  on  the  theory  that  be  was  not  re- 
sponsible for  the  premature  releasing  of  the 
snubbing  rope.  If  the  order  given  by  him 
was  directed  to  the  man  at  the.  rear  tackle 
but  was  misunderstood  by  the  men  at  1:he 
snubbing  rope,  and  that  rope  prematurely 
released  because  of  such  misunderstanding 
or  mistake,  as  did  the  plaintiff  on  the  theory 
that  the  defendant  was  responsible  If  the 
order  given  by  him  was  directed  and  given  to 
the  men  at  the  snubbing  post    The  court  sub- 
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mitted  the  case  on  Iwtb  sncb  tbeortes.  Tbe 
defendant,  In  addition,  alao  requested  the 
coart  to  submit  the  case  on  Qw  theoiy  that 
the  failure  of  the  man  to  release  the  rope  at 
the  rear  tackle,  and  who  had  been  command- 
ed to  release  it,  was  the  cause  of  the  acci- 
dent The  court  refused  that  request,  and 
did  not  submit  the  case  upon  such  theory. 
The  court  erred  in  that  The  defendant  was 
Just  as  much  entitled  to  go  to  the  Jury  upon 
that  theory  as  was  the  plaintiff  upon  her 
theory  that  the  proximate  cause  of  the  acci- 
dent was  the  premature  releasing  of  the 
SDnbblng  rope  at  the  direction  of  the  defend- 
tat  Hie  charge  shows  a  submission  of  the 
case  up<Hi  all  the  theories  of  the  plaintiff, 
some  of  which  are  not  eToi  supported  by  evi- 
dence, but  the  want  of  a  sabmission  on  tbe- 
orlea  of  tbe  defendant,  though  somiorted  by 
evidence. 

For  these  reasons  I  tliink  the  Judgment 
ahonld  be  reversed,  and  the  case  remanded. 
In  that  my  Associates  concur,  but  not  In  the 
oonduslon  that  there  is  sufficient  evidence  of 
negligence  to  carry  the  case  to  the  Jury.  The 
Jndgment  of  the  court  below  Is  therefore 
revecsed,  and  the  case  remanded  for  a  new 
tdaL    Oosts  to  the  appellant 

McCARTy,  O.  J.  II]  I  fully  concur  with 
Mr.  Justice  STRAUP  except  his  oonclnslon 
that  tbe  motions  for  a  nonsuit  and  a  directed 
verdict  were  properly  overruled.  I  think 
the  evidence,  considered  in  the  light  most  fav- 
orable to  plaintiff,  wholly  falls  to  show 
any  n^llgence  on  the  part  of  Nlelaon  in  his 
sapervlsloii  of  the  management  of  the  boat 
on  the  occasion  in  question.  The  evidence 
shows  that  the  current— flow  of  the  water- 
is  much  stronger  on  the  west  side  of  the 
river  than  it  is  on  the  east  Frank  Tucker, 
a  witness  for  plalntifl,  testified  regarding 
what  occurred  on  the  boat  at  the  time  of  and 
Immediately  prior  to  tlie  accident,  in  part, 
88  follows:  "I  think  Madsen  must  have 
stood  closest  to  Oie  rail.  •  •  *  After  tbe 
others  I^  go,  as  I  saw  it,  Madsen  was  draw- 
ed  up  until  Ills  feet  got  In  contact  with  the 
railing.  I  saw  his  foot  hit  the  top  of  the 
lalL  He  had  hold  of  the  rope  as  he  went 
op,  the  repe  pulling  him  up.  I  saw  his  hat 
go  off,  and  almost  immediately  he  went  over." 

Byron  Mower,  another  of  plaiDttfrs  wit- 
nesses, testified  r^ardlng  the  position  and 
movement  of  the  boat,  and  as  to  what  oc- 
curred thereon  on  that  occasion,  as  follows: 
"The  boat  was  in  position  so  that  the  pres- 
snre  of  the  water  forced  It  forward  in  tbe 
nsfoal  way,  with  the  hind  end  down  the  river 
lower  than  the  front  end.  The  boys  on  the 
tope  were  struggling  to  get  it  up,  but  had 
not  quite  got  it  tied  to  the  ralL  Madsen  was 
holding  onto  the  rope,  which  drew  him  up  on- 
to tlie  rail  with  his  hand  still  onto  tbe  rope, 
and  I  saw  his  feet,  or  one  foot,  on  the  rail 
in  this  (indicating)  position,  and  then  both 
feet  on  tbe  rail,  and  then  I  saw  him  go  over. 
At  this  time  tbe  rope  at  the  east  end  was 


not  slackened.  I  don't  tbink  It  was.  If  it 
had  been  it  would  not  Iiave  gone  down  tbe 
stream  and  there  would  have  been  no  trouble 
in  pulling  up  that  forward  tackle.  One  or 
two  men  coiM  have  ptMed  U  up."  WbUe 
this  witness  testified  that  he  did  not  think 
the  tackle  nearest  the  east  end  of  the  boat 
was  released  or  slackened  before  the  boat 
left  the  shore  on  the  occasion  in  question, 
on  being  further  Interrogated  by  plaintifTs 
counsel  he  teetifled  as  follows:  "Q.  Do  you 
mean  to  state  that  wtien  the  boat  came  Into 
tbls  shore  [referring  to  the  east  shore]  they 
didn't  release.  In  order  to  land,  the  tackle, 
which  would  be  the  east  taclde?  A.  I  don't 
know  whether  they  did  or  not  Q.  Well, 
could  they  land  without  releasing  it?  A. 
Not  square  up  against  the  bank.  Q.  And 
you  stated  that  they  did  land  square  against 
the  bank?  A.  I  tbink  they  did.  Q.  Was  it 
released?  A.  It  must  bave  been.  Q.  Did  you 
ever  see  them  land  without  releasing  it?  A. 
No,  sir.  *  *  *  Q.  If  tbe  tackle  were  re- 
leased as  it  came  in,  tbe  front  tackle  as  it 
came  up,  which  would  be  the  rear  tackle  as 
it  went  out  would  there  be  any  necessity  of 
releasing  it  before  the  snubbing  post  was 
released,  and  until  the  boat  had  gotten  out 
some  distance  into  the  water?  A.  I  don't 
tliink  so.  Q.  Was  tliere  anything  to  release 
until  the  boat  had  been  drawn  up  to  the 
cable  and  the  rope  tied  there  and  the  snub- 
bing rope  released?  A.  No,  there  was  noth- 
ing to  release  after  you  released  the  snub- 
bing rope.  Q.  Now,  was  there  anything  to 
be  released  before  that?    A.  No,  sir." 

The  foregoing,  as  well  as  much  other  evi- 
dence introduced  by  plaintllf,  shows  that  as 
the  boat  is  brought  to  a  landing  the  rope  of 
the  forward  tackle  is  loosened  and  the  forward 
end  of  tbe  boat  permitted  to  move  downstream 
until  tbe  boat  is  at  a  right  angle  with  the 
shore  or  landing,  the  rope  of  tbe  tackle  is  then 
fastened  to  the  railing  of  the  upper  side  of 
the  boat  The  boat  is  then  held  against  tbe 
landing  by  means  of  a  rope  attached  to  the 
snubbing  post.  Preparatory  to  taking  the 
boat  to  the  opposite  side  of  the  river,  tbe 
end  extending  into  tbe  river  is  drawn  up- 
stream toward  the  cable  until  the  position  of 
tbe  boat  is  reversed  from  what  It  was  when 
it  came  from  the  landing  on  tbe  opposite 
side  of  the  river;  that  when  the  boat  was 
thus  reversed  it  was  the  usual  and  customary 
practice  In  the  management  of  this  particu- 
lar t)oat  to  fasten  the  rope  by  which  tbe  end 
of  the  boat  had  been  moved  upstream  to  the 
upper  railing,  and  then  release  the  rope  from 
the  snubbing  post,  permitting  the  boat  to  be 
propelled  into  and  across  the  river  by  the 
force  of  the  currrent  On  tbe  occasion  in 
question  this  method  of  handling  the  boat 
was  followed,  except  that  the  rope  was  re- 
leased from  the  snubbing  post  before  the  rope 
of  the  forward  tackle  was  fastened  to  the 
railing.  In  other  words,  at  the  time  the  rope 
was  released  from  the  snubbing  post,  the  boat 
was  in  position  for  crossing  tbe  river,  and 
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the  only  tblng  renudnlns  to  be  done  to  make 
the  preparatlona  complete  was  the  fiustenlng 
of  the  forward  tackle  n^pe  to  the  railing. 
This,  I  think.  Is  made  plain  by  the  testimony 
of  all  of  the  witnesses  who  were  presoit  and 
saw  the  accident  Bach  of  these  witnesses, 
excepting  one,  testified  that  when  the  rope 
was  nntled  from  the  snnbblng  post  the  boat 
moved  forward  In  the  "nsnal  way."  Two 
witnesses  testified  that  it  "moved  at  the  nsnal 
rate  of  speed."  In  order  for  the  boat  to 
move  In  the  nsnal  way  and  at  the  nsnal  rate 
of  speed  it  necessarily  wonid  have  to  be  In 
the  "nsnal"  position.  The  only  evidence  In 
the  record  that  can  be  said  to  be  in  conflict 
with  the  foregoing  was  elicited  from  one  of 
plaintiff's  witnesses  by  her  counsel  as  fol- 
lows: "Q.  Were  they  [referring  to  Madsen 
and  his  assistants,  who  were  trying  to  swing 
the  west  end  of  the  boat  npstream]  still  pnll- 
Ing  when  the  boat  shot  ont  into  the  stream? 
A.  Yes,  sir.  They  were  holding  the  rope." 
The  conflict  between  this  and  the  testimony 
of  the  witnesses  mentioned  is  more  apparent 
than  real,  because  if  the  boat  on  being  re- 
leased "shot  ont  into  the  stream,"  It  wonld 
indicate  that  the  east  end  of  the  boat  was 
down  the  stream  a  sufficient  distance  to 
cause  the  current  to  force  the  boat  forward  at 
an  nnnsnal  rate  of  speed,  and  that  there  was 
no  necessity  for  loosening  the  rope  of  the 
east,  or  what  at  this  time  was  the  rear, 
tackle.  This  evidence,  therefore,  supports 
the  only  conclusion  which  I  think  is  permls- 
sible  under  the  evidence,  namely,  that  all 
that  remained  to  be  done  when  the  boat  was 
released  from  the  snubbing  post  was  the  ty- 
ing of  the  west  cable  rope  to  the  railing.  The 
evidence  shows  that  the  boat  had  proceeded 
anywhere  from  100  to  166  feet  before  the 
accident  occurred.  The  evidence  without  con- 
flict also  shows  that  ordinarily  one  or  two 
men  can  manipulate  the  forward  tackle  and 
move  the  front  end  of  the  boat  towards  the 
cable,  and  place  the  boat  in  proper  position 
for  crossing  the  river.  On  the  morning  of 
and  Just  prior  to  the  accident,  the  boat  was 
released  from  the  landing  on  the  west  side 
of  the  river  before  the  forward  end  of  the 
boat  had  been  moved  upstream  and  placed 
in  the  usual  position.  Four  men,  notwith- 
standing the  current  of  the  river  Is  much 
stronger  on  that  side  than  it  Is  on  the  east 
side  of  the  river,  succeeded  in  pulling  the 
east  end  of  the  boat  upstream  and  placing 
It  in  the  usual  position  for  crossing  the 
stream.  One  witness,  who  was  on  the  boat 
at  tbe  time  of  the  accident,  testified:  "I  was 
not  surprised  when  tbe  boat  started  before 
the  west  end  rope  was  tied.  I  had  seen  It 
done  before  when  the  water  was  Just  as  high 
as  it  was  on  that  day." 

Tbe  evidence  which  I  have  quoted  fairly 
reflects,  as  I  read  the  record,  the  circum- 
stances under  which  the  accident  occurred. 
I  think  the  only  inference  permissible  from 
the  undisputed  facts  Is  that  the  death  of 
Madsoi  waa  due  to  an  accident  for  which  no 


one  was  or  Is  responsible.  Assuming,  for 
the  sake  of  the  argument,  that  the  releasing 
of  the  rope  from  the  snubbing  post  befote 
the  west  end  of  the  boat  was  moved  np- 
stream, the  forward  tackle  adjusted,  and  the 
rope  tied,  was  negllgoice,  sudi  negligence 
was  not  the  proximate  cause  of  the  accident 
The  releasing  of  the  rope  from  the  snubbing 
post  and  permitting  the  boat  to  move  for- 
ward into  the  stream  created  no  element  of 
danger  on  the  boat  that  would  not  otherwise 
have  existed.  As  herein  pointed  ont,  tbe 
boat,  after  it  was  released  from  Its  moor- 
ings, moved  forward  Into  the  stream  in  tbe 
usual  way  and  at  the  usual  rate  of  speed  o( 
from  100  to  106  feet  before  the  accident  hap- 
pened, and  any  moment  after  It  was  discov- 
ered that  the  current  was  carrying  the  west 
end  of  the  boat  downstream,  if  Madsen  and 
the  other  parties  who  had  hold  of  tbe  rope 
with  him  had  ceased  pulling  and  let  go  of  tiie 
rope  and  permitted  the  boat  to  reverse  It- 
self and  float  back  to  the  landing  from  wbkb 
it  had  Just  been  released,  the  accident  in  all 
probability,  would  not  have  happened.  But 
instead  of  doing  this,  Madsen,  after  those 
who  were  pulling  on  the  rope  with  him  bad 
released  their  hold,  continued  to  hold  to  and 
pull  on  the  rope  until  he  was  dragged  or 
pulled  over  the  railing  of  the  boat  into  tbe 
river.  One  of  the  plalntlfl's  witnesses  teatl- 
fled  on  this  point  as  follows:  "I  saw  Mad- 
sen, Ostenson,  and  Tucker  pulling  on  tbe 
rope,  and  at  one  time  saw  Nlelson  pulling, 
and  as  th^  got  toward  the  rail  one  after 
the  other  had  to  let  go,  and  Madsen  didn't 
let  go.  Madsen  was  holding  onto  the  rope 
which  drew  him  up  onto  the  rail  with  bis 
hands  still  on  the  rope." 

Nielsen  testified  that  at  the  time  Madsen 
was  pnlled  or  thrown  into  the  river  the  boat 
had  reversed  its  course  and  was  moving  back 
to  the  landing  from  which  It  had  a  moment 
or  two  before  been  released.  While  no  other 
witnesses  testified  directly  on  this  point  yet 
some  of  plaintUTs  witnesses  testified  to  facta 
which  seem  to  corroborate  Nielsen's  testimo- 
ny. James  B.  Graham,  a  witness  for  plain- 
tiff, testlfled  that  Just  before  Madsen  was 
drawn  overboard  "the  rope  kept  getting  away 
from  (Madsen  and  the  ether  parties  wbo 
were  pulling  on  the  rope)  until  the  boat  got 
in  line  with  the  current  and  the  water  start- 
ed coming  over"  onto  the  boat  ^id  that  it 
was  after  the  water  came  onto  the  boat  that 
Madsen  was  pulled,  or,  as  stated  by  tbe  wit- 
ness, "thrown  Into  the  water."  It  necessari- 
ly follows,  in  fact  the  evidence  without  con- 
filet  shows,  that  immediately  after  the  boat 
was  drawn  or  forced  in  "line  with  tbe  ent- 
reat," Its  position  was  reversed,  and  It  start- 
ed to  move  back  to  the  east  landing.  I  do 
not  claim  that  Madsen  was  guilty  of  con- 
tributory negligence  in  holding  onto  the 
rope  until  he  was  pulled  overboard,  but  I  do 
say  his  acts  and  conduct  In  holding  onto  the 
rope  under  the  circumstances  approach  much 
nearer  the  border  line  of  negUgcnoa  than 
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anjtblng  tliat  Nldaon  did  on  that  occasion. 
For  these  reasons,  with  those  of  Mr.  Justice 
STRAUP,  I  concnr  In  the  reversal  of  the 
Judgment 

FRICK,  J.  If  it  be  tme,  as  stated  by  Mr. 
Justice  STRAUP,  that  there  Is  sufficient  evi- 
dence of  n^llgence  on  the  part  of  Mr.  Nlel- 
son  to  antborlze  the  submission  of  that  ques- 
tion to  the  Joiy,  and,  fnrtber,  that  there  Is 
snffldent  evidence  req>ectlng  the  question  of 
what  was  the  proximate  cause  of  the  acci- 
dent, then  I  concur  In  all  of  the  conclusions 
reached  b7  him.  I  cannot  yield  assent,  how- 
ever, to  the  propositions  that  there  Is  suffi- 
cient evidence  respecting  Mr.  Nlelson's  negli- 
gence, or.  If  there  be  any,  that  the  Jury  was 
authorized  upon  the  whole  evidence  to  say 
that  anything  that  Mr.  Nlelson  said  or  did 
caused  or  was  the  proximate  cause  of  the 
death  of  the  decedent 

From  a  careful  scrutiny  of  the  whole  rec- 
ord, the  whole  substance  of  which  Is  very 
clearly  stated  by  Mr.  Justice  STRAUP,  I  am 
forced  to  the  conclusion  that  to  say  Mr.  Nlel- 
son is  to  be  charged  with  the  unfortunate  ac- 
cident rather  than  the  deceased  or  any  one 
else  present  at  the  time  Is  mere  conjecture. 
In  my  Judgment  that  is  also  true  with  re- 
spect to  what  really  was  the  proximate  cause 
of  the  accident,  whether  it  was  Mr.  Nlelson's 
act  or  the  act  of  some  one  else.  Tme  It  Is 
tliat  the  forgoing  questions  are  ordinarily 
for  the  Jury.  It  Is,  however,  also  tme  that 
where,  as  In  this  case,  a  venUct  must  neces- 
sarily rest  tipon  mere  conjecture,  then  it 
cannot  stand ;  and,  If  It  cannot  be  permitted 
to  stand,  the  question  should  not  have  been 
submitted  to  the  Jury. 

In  my  Judgment  the  unfortunate  occur- 
rence was  one  of  those  unlooked  for  and  un- 
expected accidents  for  which  no  one  can  be 
beld    legally    liable.    The     record     clearly 
shows  that  If  It  required  any  knowledge  or 
skill  to  manage  the  boat,  all  who  took  part  In 
Its  management  at  the  time,  Including  the 
deceased,   knew  quite  as   much   about  the 
handling  of  It  and  the  danger,  tf  any,  Ind- 
doit  thereto  as  did  Mr.  Nlelson.    They  were 
therefore  all  upon  an  equal  footing.    The  al- 
leged negligence,  whether  of  acts  of  commis- 
sion or  of  omission,  all  occurred  at  the  time 
of    the  accident    The  witnesses  all    agree 
that  the  whole  thing  occurred  so  quickly  that 
they   hardly   appreciated   that   it  happened. 
There  was  no  time  for  thought  or  reflection. 
What  was  done,  therefore,  was  done,  or  had 
to  be  done,  upon  the  spur  of  the  moment 
Under  such  circumstances,  the  law  does  not 
characterize  mere  error  of  Judgment  as  neg- 
ligence; and.  If  this  be  so,  a  Jury  may  not 
do  so. 

If  the  decedent  had  not  been  thrown  over 
the  side  rail  of  the  boat,  then.  In  my  Judg- 
ment, no  one  would  have  thought  of  charg- 
ing Mr.  Nlelson  with  negligence,  although  his 
acts  and  conduct  would  have  been  precisely 


what  the  witncaacs  say  they  wen.  In  my 
Judgment  the  whole  matter  of  negligence  Is 
an  afterthought,  arising  out  of  the  sole  fact 
that  the  deceased  fell  overboard  and  lost  his 
life. 

In  view  of  the  foregoing,  while  I  concur  in 
the  reversal  of  the  Judgment,  yet  I  am  also 
of  the  opinion  that  under  the  evidence  as  it 
now  stands  the  court  should  have  granted 
the  motion  ftor  a  nonsuit  or  should  have  di- 
rected a  verdict  In  favor  of  Mr.  Nldson. 


ROWB  et  aL  V.   STEVENS,  District  Judge. 
(Supreme  Court  of  Idabo.    Nov.  29,  1918.) 

(BvUaiiu  to  Opimion  of  Bt«%oart,  J.) 

1.  JtrnioiAi.  PowEB. 

The  Constitution  (artide  6,  |  2),  provides: 
"The  Judicial  power  of  the  state  uiall  be  vested 
in  a  court  for  the  trial  of  impeachments,  a  sn- 
preme  court,  district  conrts,  probate  courts, 
courts  of  Justices  of  the  peace,  and  such  other 
conrts  inferior  to  the  Supreme  Court  as  may  be 
established  by  law  for  any  incorporated  dty  or 
town." 

2.  CoRFORATioifs  (I  684*)— Actions  aoainst 
—Right  to  bb  Sxjbo. 

Section  3830,  Rev.  Code^  prescribes  the 
powers  of  the  district  courts:  "The  district 
court  has  original  Jurisdiction:  1.  In  all  cases 
both  at  law  and  in  equity;  2.  In  all  spedal 
proceedings;  3.  In  the  issnance  of  writa  of 
mandamus,  certiorari,  prohibition,  habeas  cor- 
pus and  all  writs  necessary  to  the  exercise  of 
its  powers.    •    •    •" 

[Gd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  2666 ;   Dee.  Dig.  (  684.*] 

8.  cobfobatiors  ({  684*)— actions  against 
-Right  to  be  Subo. 

Section  2787,  Rev.  Codes,  has  not  been  re- 

?ealed  or  changed  by  the  act  of  January  30, 
912  (Laws  1912,  p.  13).  This  section  pro- 
vides :  "Unless  other  persons  are  appointed  by 
the  court  the  directors  or  managers  of  the  af- 
fairs of  such  corporation  at  the  time  of  its  dis- 
solution,  are  trustees  of  the  creditors  and  stock- 
holders, or  members,  of  the  corporation  dissolv- 
ed, and  have  full  power  to  settle  the  affairs  of 
the  corporation."  This  section  does  not  apply 
in  ttiis  case,  but  only  appUes  as  to'  the  right  to 
do  business  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2666;    Dec.  Dig.  %  684.*] 

4.  COBPOBATIONB  (|  684*)— FOBBION  COBPORA- 
TI0N8— REOXIVKBS— RiOHT  TO  APPOINT. 

Held,  that  there  are  no  provisions  in  the 
statutes  which  limit  the  jurisdiction  of  the 
court  in  appointing  trustees  and  receivers  of  a 
foreign  corporation,  which  owns  valuable  prop- 
erty in  the  state  and  is  making  contracts  and 
carrying  on  business,  where  stich  corporation 
becomes  insolvent  and  has  creditors  and  is  un- 
able to  pay  the  debts  of  the  corporation ;  and 
such  corporation  can  be  sued  in  the  courts  of 
the  state,  and  the  courts  acquire  jurisdiction 
of  such  corporation  by  reason  of  the  fact  that 
such  corporation  has  appointed  an  agent  and  a 
principal  place  of  business  in  the  state,  and 
the  district  court  and  the  judge  thereof  has 
power  to  make  such  appointment  Section 
4329,  Rev.  Codes. 

lEA.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  t  2666 ;  Dec.  Dig.  |  684.*] 
6.  COBPOBATIONS    (S    559*)  —  Receivekship — 

POWEBS   OF  COKPOBATION. 

E2xcept  SO  far  as  the  control  of  the  affairs 
of  a  domestic  or  foreign  corporation  is  placed 
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In  the  hands  of  the  Tceeiver,  its  officera  and  dl- 
rectora,  except  when  enjoined  by  the  court  ap- 
pointing the  receiver,  continue  to  exercise  their 
functions  as  if  no  receiver  had  been  appointed. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |{  2561,  2562 ;   Dec.  Dig.  §  559.»] 

«.  Oebtiobabi   (8    3S»)— Partiks— Bknkficial 

IRTBRBST— DiBEOTOBS  OF  FOBEION  COBFOBA- 
TION. 

Beld,  in  this  case,  that  the  application  and 
showing  Sled  show  no  beneficial  interest  of  the 
petitioners  whicb  would  justify  this  court  in  is- 
sning  a  writ  of  review  to  annul  the  order  made 
by  Judge  Stevens  at  chambers,  appointing  a 
trnstee  or  receiver  for  the  ranch  company. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  |  44;   Dw^  Dig.  f  S3.*] 

7.  CXBTIOBABI    (i    6*)  —  GB0TTND8  —  APPOIHT- 

lOiirr  or  Rbckiveb— Fobeion  Cobpobatioh. 
Held,  that  the  present  action,  if  broufht  by 
parties  interested,  might  have  been  sufficient, 
because  of  the  necessities  and  interests  of  the 
diiferent  parties,  and  that  it  would  be  more 
speedy  and  remedial  than  an  appeaL 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  K  6,  6 ;   Dec.  Dig.  {  6.*] 

(BvUabut  to  Opinion  of  AiUhie,  0.  J.f 

8.  cobpobations  (§  684»)— fobeion  cobpoba- 
tiows—Reckivebs— Right  to  Appoint. 

Where  a  foreign  corporation  has  complied 
with  the  laws  of  tliis  state  and  engaged  in  busi- 
ness and  acquired  property  in  the  state,  and 
thereafter  failed  to  pay  the  corporation  license 
tax  and  forfeited  the  right  to  continue  to  do 
business  in  the  state,  and  thereafter  a  mort- 
gagee commenced  as  action  against  the  corpo- 
ration to  foreclose  the  mortgage  without  Icnow- 
ing  that  such  corporation  had  forfeited  its  right 
to  do  business  in  the  state,  and  the  directors  of 
the  corporation,  resident  of  the  state  where  the 
corporation  was  organised,  not  knowing  of  the 
state  law  requiring  the  corporation  tax,  em- 
ployed an  attorney  and  directed  him  to  defend 
in  the  action,  and  an  answer  was  filed  and  the 
trial  of  the  case  was  actually  entered  upon,  and 
thereafter  the  attorney  for  the  corporation 
withdrew  on  the  ground  that  under  the  statute 
the  corporation  was  not  entitled  to  defend  in 
the  action,  Juid,  that  it  was  not  in  excess  of 
the  jurisdiction  of  the  trial  court  to  thereafter 
appoint  a  trustee  of  the  corporation  to  defend 
the  action,  and  that  the  power  to  do  so  is  con- 
ferred upon  the  court  both  by  the  provisions  of 
section  11,  c.  6,  p.  18.  of  the  Laws  of  the  Ex- 
traordinary Session  of  1912,  and  by  the  provi- 
sions of  subdivisions  6  and  6  of  section  4329 
of  the  Revised  Codes. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  |  2666 ;   Dec.  Dig.  |  684.*] 

9.  COBPOBATIOnB  (I  861*)— FOBEIQN  OOBPOBA- 

HON— Action  aoainbt— Right  to  Defend. 
A  foreign  corporation,  duly  organized  and 
existing  under  the  laws  of  a  foreign  state, 
which  has  complied  with  the  foreign  corpora- 
tion laws  of  this  state  so  as  to  entitle  it  to  do 
business,  and  thereafter  forfeited  such  right  by 
reason  of  its  failure  to  pay  the  corporation  tax, 
is  no  longer  entitled  to  prosecute  or  defend  ac- 
tions in  the  state,  but  it  is  not  in  all  respects 
in  the  same  condition  as  a  domestic  corpora- 
tion which  has  been  dissolved,  or  has  expired 
by  reason  of  the  expiration  of  its  charter. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |(  2674,  2675;    Dec.  Dig.  |  65L*] 

10.  CoRPOBATiONB  (J  667%*)  —  Acnow 
against  fobxior  cobposation— dutt  to 
Irtbbvene. 

Where  the  directors  of  a  foreign  corpora- 
tion have  entered  an  appearance  on  behalf  of 
the  corporation  and  filed  an  answer  and  enter-  { 


ed  upon  the  trial  of  the  ease,  and  thereupon 
discovered  that  the  corporation  had  forfeited  its 
right  to  do  business  in  the  state,  and  is  no 
longer  entitled  to  defend  in  an  action,  it  is  the 
duty  of  such  directors  to  intervene  in  such  ac- 
tion and  defend  the  same,  if  they  do  not  want  a 
trustee  appointed  by  the  court  for  the  purpose 
or  defending  such  action. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  (  2640;  Dea  Dig.  {  667%.»] 

11.  Abateicent  and  Rkvital  (I  35*)— FoBX- 
CLOSTIBX  or  MOBTOAGB— Fobbion  Cobpoba- 
TIONS. 

In  a  suit  in  equity  and  in  rem  to  foreclose 
a  mortgage,  an  abatement  of  the  action  does  not 
necessariW  work  a  dismissal  of  the  action,  or 
destroy  the  cause  of  action,  but  merely  oper- 
ates to  suspend  the  further  prosecution  thereof 
until  the  cause  which  resulted  in  the  abatement 
is  removed,  when  a  revival  may  be  had  and  the 
action  may  be  prosecuted  to  final  judgment 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  1 159;  Dec.  Dig.  8  35.*] 

12.  CoBPOBATIONa    (I   662*)— FOBEIOH    COBPO- 

BATiON— Action  against. 

Where  a  foreign  corporation  is  shown  to 
bave  complied  with  the  laws  of  this  state  and 
to  have  lawfully  entered  upon  business  in  this 
'state,  one  dealing  with  such  corporation  or  de- 
siring to  prosecute  an  action  against  it  may 
presume  that  it  has  paid  the  corporation  tax, 
and  is  still  entitled  to  do  business  in  this  state, 
and  he  is  not  chargeable  with  the  duty  of  mak- 
ing inquiry  and  examination  to  ascertain  if  it 
has  kept  in  good  standing  so  long  as  it  has  con- 
tinued to  do  business. 

[Ba.  Note.— For  other  cases,  see  Cprporations, 
Cent  Dig.  88  2544,  2568-2570;  Dec.  Dig.  {  662.*] 

Sullivan,  J.,  dissentinK. 

Original  petition  and  affidavit  for  writ  of 
rvrlew  by  James  H.  Rowe  and  others  against 
J.  H.  Stevens,  Judge,  etc.  Writ  quashed, 
and  action  dismissed. 

A.  C.  Cherry,  of  Salmon  City,  and  Jesse 
B.  Roote,  of  Butte,  Mont,  for  plalntlfls.  B3. 
W.  Whitoomb,  of  Salmon  City,  for  defend- 
ants. 


STEWART,  J.  TUs  is  a  petition  based 
upon  an  affidavit  for  a  writ  of  review.  The 
petition  and  affidavit  allege  that  the  Shenon 
Ranch  Company  was  at  all  times  mentioned 
a  corporation  ander  and  by  virtue  of  tite 
laws  of  tlie  state  of  Montana,  with  its  prin- 
cipal place  of  business  in  the  city  of  Butte, 
Silver  Bow  county,  Mont ;  that  on  October 
8,  1910,  the  Shenon  Ranch  Company  (here- 
after designated  in  this  opinion  as  the  ranch 
company),  filed  with  the  recorder  of  Lemhi 
county,  said  Lemhi  county  being  the  county 
within  the  state  of  Idaho  in  which  the  ranch 
company  designated  its  principal  place  of 
business,  a  copy  of  its  articles  of  incorpora- 
tion, duly  certified  by  the  Secretary  of  State 
of  Montana;  that  on  October  17,  1910,  the 
ranch  company  filed  with  the  Secretary  of 
State  of  the  state  of  Idaho  a  copy  of  the  ar- 
ticles of  incorporation  duly  certified  by  the 
county  recorder  of  Lemhi  county,  and  paid 
to  the  Secretary  of  State  at  the  time  the 
same  fees  as  are  provided  by  law;  tliat  on 
November  10,  1910,  and  within  three  months. 
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it  commenoed  to  do  bnedneai  in  the  state  of 
Idaho.    The  ranch  company  designated  W. 
H.  MoUcey,  a  resident  of  Lemlii  county,  in 
which  the  principal  place  of  Imainess  of  the 
nnclr  company  was  located,  on  wUch  its 
prindpel    bosineas   was    conducted,    aa   Its 
agent,  upon  whom  process  issued  by  author- 
ity of  or  under  any  law  of  the  state  might 
be  served,  and  witliiu  the  time  aforesaid,  or 
on  or  about  the  10th  of  November,  the  ranch 
company  filed  In  the  office  of  the  Secretary 
of  State  of  Idaho,  and  in  the  office  of  the 
clerk  of  the  district  court  of  Lemhi  county, 
such  designation  in  writing;  that  said  ranch 
company  did  not  pay  the  license  tax  for  the 
year  1912  required  by  chapter  6  of  the  Gener- 
al Laws  of  the  state  of  Idaho  passed  by  the 
extraordinary  session  of  the  state  Legisla- 
ture In  1912  and  approved  on  January  30, 
1912,  and  has  not  paSi  the  said  license  tax 
required  by  said  law  for  the  year  1913,  and 
has  not  iiald  the  penalty  prescribed  by  chap- 
ter 6  of  the  general  laws  on  account  of  its 
failure  to  pay  the  license  tax  for  the  years 
aforesaid;  tliat  on  October  1,  1912,  the  Sec- 
retary of  State  of  Idaho  made  a  r^wrt  to 
the  Governor,  giving  a  list  of  the  corpora- 
tions which  had  become  delinquent  in  the 
payment  of  the  license  tax  provided  in  sec- 
tion 3  of  the  act  above  described,  and  there- 
upon the  Governor  issued  his  proclamation, 
declaring  that  the   right  to  do  business  in 
tlie  state  woidd  be   forfeited   unless   pay- 
ment of  the  license  tax,  together  with  pen- 
alty by  law  for  such  delinquencies,  be  made 
to  the  Secretary  of  State  on  or  before  the 
bonr  of  4  o'clock  of  the  30th  day  of  No- 
Tember  then  next  following,  to  wit,  Novem- 
ber 30,  1912;  that  the  Secretary  of  State,  in 
his  report  to  the .  Governor,  described  the 
ranch  company  as  being  a  foreign  corpora- 
tion that  had  failed  to  pay  the  license  re- 
paired by  the  law  for  the  year  1912;   that 
the  ranch  company  has  not  at  any  time  paid 
the  license  for  the  year  1912  required  by  the 
act  above  mentioned,  and  that  the  Governor's 
proclamation  was  duly  published,  and  that 
at  the  hour  of  4  o'clock  on  November  30th, 
the  right  of  the  ranch  company  to  do  busi- 
ness in  the  state  of  Idaho  became  forfeited 
to  the  state^  and  that  the'  ranch  company 
lias  no  legal  right  to  do  business  in  the 
state  since  November  30,  1912,  and  has  no 
power  to  sue  or  be  sued  in  the  state  of 
Idaho;  that  the  plaintiffs  herein,  James  H. 
Rowe,  James  K.   Heslet,   Thomas  Tomlch, 
Cbarles  Copenharve,  and  J.  C.  Philips,  were 
tbe  sole  and  only  directors  and  managers  in 
office  of  the  affairs  of  tbe  ranch  company  at 
tile  hour  of  4  o'clock  p.  m.,  November  30, 
1912,  and  ever  since  have  been  and  now  are 
tbe  sole  directors  of   the  said   ranch   com- 
pany in  the  state  of  Montana,  and  that  said 
directors  by  operation  of  law  became  ipso 
facto  trustees  of  the  ranch  company  for  the 
benefit  of  its  creditors  and  stockholders  at 
the  hour  of  4  o'clock  on  November  30,  1912, 
and  ever  since  have  been  and  now  are  by 
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reason  of  the  provisiona  of  chapter  6  above 
mentioned;  tliat  on  Iflarch  17,  1918,  the 
Shenon  Land  Company  (hereafter  designated 
as  the  land  company),  a  corporation  then  and 
now  existing  under  and  by  virtue  of  the  state 
of  Idaho,  attempted  and  pretended  to  bring 
an  action  in  the  district  court  of  Lemhi 
county  against  the  ranch  company  by  filing 
in  the  district  court  of  Lemhi  county  a  com- 
plaint, which  is  made  a  part  of  the  petition, 
and  on  March  17,  1913,  a  summons  was  is- 
sued in  the  action  and  the  summons  was  di- 
rected to  said  ranch  company,  and  in  the 
month  of  March  the  summons  was  served 
by  the  dieriS  of  Lemhi  county  upon  W.  H. 
Mulkey  aa  the  agent  of  the  ranch  company; 
that  within  20  days  from  such  service  upon 
Mnlkey  the  plaintiffs,  aa  directors  of  tbe 
ranch  company  in  the  state  of  Montana, 
caused  an  appearance  of  the  ranch  company 
to  be  entered  in  the  action  and  a  demurrer 
to  the  complaint  to  be  filed  in  the  district 
court,  and  on  April  23,  1013,  the  plaintiffs 
as  such  directors  caused  an  answer  and 
cross-complaint  to  be  filed  in  the  said  pre- 
tended action,  a  true  copy  of  which  is  at- 
tached and  made  a  part  of  the  affidavit  and 
petition  for  review,  and  on  April  24th  the 
land  company  filed  in  the  action  an  answer 
to  the  cross-complaint  of  the  ranch  company; 
that  on  April  23d  the  action  commenced  by 
the  land  company  against  the  ranch  com- 
pany came  on  for  trial  before  Hon.  J.  M. 
Stevens  and  a  jury.  The  trial  continued 
from  day  to  day  over  Sunday  antil  April  28, 
1913.  On  said  day,  upon  opening  court, 
James  H.  Rowe  filed  in  tbe  court  and  pre- 
sented to  the  Jndge  a  suggestion  in  writing 
of  the  termination  of  the  existence  in  the 
state  of  Idaho  of  the  right  to  do  business  iu 
the  state  of  Idaho  of  the  ranch  company,  and 
a  copy  of  said  written  suggestion  is  attach- 
ed and  made  a  part  of  the  petition.  The 
court  discharged  the  Jury,  and  the  trial  ter- 
minated without  any  Judment  of  any  kind 
being  given  or  entered  therein.  Then  on 
the  foUowing  day,  April  29,  1918,  the  plain- 
tifFs  commenced  an  action  in  the  district 
court  of  Lemhi  county  against  the  land  com- 
pany by  filing  their  complaint  In  the  same 
court  and  having  summons  issued,  and  there- 
after, the  exact  time  being  to  this  petitioner 
unknown,  E.  W.  Whitcomb,  one  of  the  attor- 
neys for  the  land  company,  presented  to 
Hon.  J.  M.  Stevens,  judge,  at  his  chambers,  a 
motion,  and  on  September  3,  1913,  the 
judge,  acting  as  Judge  of  the  district  court, 
made  an  order  which  was  filed  in  the  action, 
and  thereafter,  on  September  8,  1913,  the 
land  company  filed  In  the  action  in  the  dis- 
trict court  an  amended  complaint;  it  is 
further  alleged  that  at  the  time  of  the  com- 
mencement of  the  action  by  the  land  com- 
pany on  March  17,  1913,  the  ranch  company 
had  no  legal  existence  in  the  state  of  Idaho, 
and  had  no  right  to  carry  on  business,  and 
that  there  was  in  fact  no  action  pending 
against  the  ranch  company,  and  that  the  or- 
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der  inade  by  tbe  judge  on  September  3d  was 
void  and  beyond  Ms  power  and  authority; 
that  the  plaintlffei  are  the  parties  beneficially 
interested  in  the  order  so  made  by  the  Jndge 
on  September  3d,  and  that  the  Judge  bad  no 
authority  or  Jurisdiction  or  power  as  Judge 
of  said  district  court  to  make  an  order  ap- 
pointing any  iwrson  trustee  to  defend  an 
action  against  the  ranch  company  that  was 
not  pending  at  the  hour  of  4  o'clock,  No- 
vember 30,  1912,  and  that  the  directors  and 
managers  In  office  of  the  affairs  of  the  ranch 
company  at  the  time  its  right  to  do  business 
in  tbe  state  of  Idaho  was  forfeited  are  the 
only  persons  capable  of  being  sued  with  re- 
spect to  or  upon  any  claim  or  demand  against 
tbe  ranch  company,  and  that  the  action  com- 
menced on  March  17,  1913,  by  the  land  com- 
pany was  not  instituted  or  commenced  until 
after  tbe  forfeiture  of  the  right  of  the  ranch 
company  to  do  business. 

To  this  petition  counsel  for  the  defendant 
filed  a  motion  to  quash  and  dismiss  the  peti- 
tion. We  will  consider  this  motion  in  the  or- 
der in  which  counsel  present  it  in  their  briefs 
upon  the  argument,  which  they  designate  as 
follows:  (1)  Did  the  lower  court  exceed  its 
authority  in  making  the  order  complained  of? 
(2)  If  so,  does  certiorari  lie  to  correct  the 
error?  (3)  Arc  the  plaintiffs  beneficially  in- 
terested so  as  to  entitle  tbem  to  invoke  this 
court's  power  to  issue  a  writ  of  review? 

As  to  tbe  question  of  the  court's  exceeding 
its  authority,  counsel  for  the  plaintiffs  call 
the  court's  attention  to  the  authority  con- 
ferred in  section  11,  chapter  6,  of  the  Laws  of 
1912,  and  claim  that  section  11  confers  no 
authority  upon  the  court  to  appoint  a  receiv- 
er or  trustee. 

Tbe  main  contention  of  tbe  petitioners  is 
that  the  district  court  had  no  authority  to 
appoint,  upon  the  petition  filed  in  tills  case, 
any  person  as  trustee  to  defend  an  action 
against  the  ranch  company  which  was  not 
pending  at  the  hour  of  4  o'clock  p.  m.  on 
November  30,  1912,  and  that  the  only  persons 
capable  of  t)elng  sued  since  November  30, 
1912,  with  respect  to  or  upon  any  claim  or 
demand  against  the  said  ranch  company  are 
the  persons  who  were  directors  or  managers 
in  office  of  the  affairs  of  the  said  ranch  com- 
pany at  the  time  its  right  to  do  business  in 
the  state  was  forfeited,  at  the  hour  of  4 
o'clock  p.  m.,  November  30,  1912,  under  the 
act  of  March  17,  1913,  and  tliat  no  action  or 
suit  so  commenced  on  March  17,  1913,  by  the 
land  company  was  instituted  or  commenced 
in  said  court  until  after  the  forfeiture  of  the 
right  of  said  company  to  do  business  in  tbe 
state  of  Idaho ;  that  it  could  not  and  cannot 
be  prosecuted  against  any  person  or  persons 
except  the  persons  who  were  directors  and 
managers  in  office  of  the  affairs  of  tbe  said 
company  at  the  time  its  right  to  do  business 
in  the  state  of  Idaho  was  forfeited,  to  wit, 
November  30,  1912. 

Tbe  petitioners  in  their  brief  refer  to  an 


act  (chapter  6,  Eixtraordinaiy  Session  Laws 
1912,  p.  13),  which  follows  tbe  general  laws 
of  the  state  passed  at  the  eleventh  session, 
^nd  dalm  that  the  order  of  the  trial  court 
should  be  reviewed  with  reference  to  liis  ac- 
tion in  appointing  a  trustee,  and  that  a  cor- 
poration organized  under  the  statutes  of  this 
state  and  doing  business  in  this  state  cannot 
sue  a  foreign  corporation  which  has  not  com- 
plied with  the  act  of  January  30, 1912,  above 
referred  to  herein,  sections  1,  2  and  10. 

[1]  It  is  true  from  tbe  record  in  ttiis  case 
that-  the  ranch  company  was  a  cbrporation 
organized  under  the  laws  of  the  state  of 
Montana,  and  the  record  does  not  show  tliat 
the  ranch  company  did  comply  with  the  laws 
of  the  state,  but  so  far  as  appointing  a  trus- 
tee or  receiver  for  the  foreign  corporation,  the 
ranch  company,  there  is  nothing  in  the  record 
to  show  that  the  court  rested  his  jurisdiction 
to  appoint  a  receiver  wholly  upon  the  act  of 
January  30,  1912,  except  there  was  presented 
to  the  court  the  fact  that  the  company  had 
not  complied  with  the  act  The  trial  court 
no  doubt  rested  upon  tbe  (yonstitntlon  and 
the  statutes  enacted  in  carrying  out  its  orig- 
inal Jurisdiction  in  all  cases  both  at  law  and 
in  equity,  and  such  appellate  Jurisdiction  as 
may  be  conferred  by  law.    Ck>nst  art  S,  {  20. 

[2,  S]  To  carry  out  and  give  effect  to  this 
constitutional  provision  tbe  Legislature  has 
provided  section  3830:  "The  district  court 
lias  original  Jurisdiction:  1.  In  all  cases 
both  at  law  and  in  equity;  2.  In  all  special 
proceedings;  3.  In  the  issuance  of  writs  of 
mandamus,  certiorari,  prohibition,  habeas 
corpus  and  all  writs  necessary  to  the  exercise 
of  its  powers.  •  •  *"  Also  section  2787 
of  the  Revised  Codes,  which  was  not  repealed 
or  changed  by  tbe  act  of  January  30,  1912. 
This  section  provides:  "Unless  other  persons 
are  appointed  by  the  court  the  directors  or 
managers  of  the  affairs  of  such  corporation 
at  the  time  of  its  dissolution,  are  trustees  of 
tbe  creditors  and  stockholders,  or  members, 
of  the  corporation  dissolved,  and  have  full 
power  to  settle  the  affairs  of  the  corpora- 
tion." This  section  does  not  apply  in  this 
case,  but  only  applies  to  tbe  right  to  do  busi- 
ness in  the  state. 

[4]  There  is  no  provision  in  the  act  wliich 
limits  the  jurisdiction  of  the  court  in  ap- 
pointing trustees  and  receivers  of  a  foreign 
corporation,  which  owns  valuable  property 
in  the  state  and  is  making  contracts  and 
carrying  on  business,  where  such  corpora- 
tion becomes  insolvent  and  has  creditors,  and 
is  unable  to  pay  the  debts  of  the  corporation, 
and  there  is  no  question  but  that  such  corpo- 
ration can  be  sued  in  the  courts  of  the  state, 
and  the  courts  acquire  jurisdiction  of  sucli 
foreign  corporation  by  reason  of  tlie  fact 
tliat  such  corporation  has  appointed  an  SLgeat 
and  a  principal  place  of  business  located  in 
tbe  state;  and  the  district  court  and  the 
Judge  thereof  lias  power  to  make  such  ap- 
pointmeat    Section  4329,  Rev.  Oode& 
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A  receiver  was  appointed  September  3, 
1913,  several  montlis  after  the  action  of  the 
land  company  against  the  ranch  company 
was  filed  for  the  foreclosure  of  ite  mortgage, 
secnrlng  a  promissory  note  Issned  by  the 
ranch  company  for  the  sum  of  $66,483.60,  se- 
cnrlng Ite  mortgage  deed,  bearing  date  the 
28th  of  May,  1910,  covering  certain  property 
located  In  the  stete  of  Idaho. 

In  the  case  of  fiall  v.  Nleuklrk,  12  Idaho, 
33,  85  Pac.  485,  U8  Am.  St.  B^.  188,  this 
court  held  that  nnder  subdivisions  6  and  6  of 
section  4328  of  the  Beyised  Codes' a  receiver 
will  be  appointed  where  it  is  shown  that  the 
corporation  is  insolvent  or  in  imminent  danger 
of  Insolvency,  and  in  all  cases  where  receivers 
have  heretofore  been  appointed  by  the  usages 
of  the  courts  of  equity.  The  record  In  this  case 
sufficiently  shows  that  this  rule  Is  applicable 
to  this  case.  In  the  former  case  the  court 
dtes  many  authorities  applicable  to  the  Urnta 
of  tills  case,  and  in  that  case  the  court  holds, 
under  onr  stetutes,  an  appointment  of  a  re- 
cover does  not  necessarily  cause  a  dissolu- 
tion of  the  corporation,  unless  the  court  so 
directs.  The  receiver  may  be  anointed  sim- 
ply to  manage  the  affairs  of  the  corporation 
daring  the  poidency  of  the  litigation. 

[S]  High  on  Receivers,  (  344b,  lays  down 
the  rule  announced  in  the  above  case,  and 
also  the  following  rule:  "Except  so  tar  as 
the  control  of  ite  affain  is  placed  In  the 
bands  of  the  receiver,  it  continues  to  exist 
for  all  purposes,  and  ite  officers,  except  as 
enjoined  by  the  court  appointing  the  receiver, 
continue  to  exercise  their  functlona  as  If  no 
receiver  had  been  apiwinted." 

The  question  of  the  right  of  a  foreign  cor- 
poration to  sue  without  complying  with  the 
statutes  has  been  under  consideration  a  great 
many  times  by  the  different  courte  of  the 
United  Stetes,  and  the  Jurisdiction  and  rule 
adopted  in  such  constructions  of  courte  have 
been  collected  in  Thompson  on  Corporations 
(2d  Ed.)  VOL  6,  U  6716  to  672G,  inclusive, 
wherein  the  rule  Is  steted  that  in  many  ju- 
risdictions the  failure  to  comply  with  the 
statatory  requiremente  for  doing  business 
does  not  affect  the  right  of  a  foreign  cor- 
poration to  mainteln  actions  in  the  local  tri- 
banals.  Webster  v.  Ore.  Short  Line  By.  Co., 
6  Idaho,  312,  55  Pac  661;  Vermont  L.  &  T. 
Co.  T.  McGregor,  5  Idaho,  820,  51  Pac  102; 
Valley  Lumber  Co.  v.  Mickeison,  13  Idaho, 
6S2,  93  Pac.  24.  In  section  6718  (Thompson 
on  Corporations,  supra),  many  cases  are  cit- 
ed where  it  is  held  that  a  foreign  corpora- 
tion cannot  maintain  an  action,  within  the 
courte  of  the  stete,  on  any  contract  executed 
within  the  stete,  without  complying  with  the 
required  provisions.  A  foreign  corporation 
is  not  permitted  to  sue  in  the  domestic  courts 
anm  it  has  placed  itself  in  a  position  to  be 
sued  according  to  local  stetutes.  This  lat- 
t^  rule,  we  think,  stetes  the  correct  rule  to 
be  applied,  with  certain  exceptions  found 
in  section  6717.   la  the  present  case  we  think 


the  rule  steted  in  section  6718  is  the  rule 
to  be  applied  to  the  f&cte  shown  in  this  case. 

[I]  On  November  30,  1912,  the  time  fixed 
by  the  Governor  under  the  act  approved  Jan- 
nary  30,  1912,  the  ranch  company,  ite  di- 
rectors and  officers,  forfeited  all  righte  as 
such  w  on  ite  behalf,  and  they  were  dis- 
qualified to  do  business  under  the  laws  of 
this  stete,  and  such  forfeiture  continued 
from  that  time  until  the  present,  and  by  rea- 
son of  that  fact  the  ranch  company  and  ite 
directors  on  ite  behalf  were  prohibited  to 
appear  in  the  courte  of  this  stete  affecting 
any  transaction  or  contract,  including  the 
contract  made  between  the  land  company 
and  the  ranch  company  at  the  time  the  same 
was  entered  into,  and  the  plaintiffs  in  this 
case  could  not  acquire  an  interest  in  the 
property  in  controversy  except  by  an  instru- 
ment in  writing,  subscribed  by  the  parties 
creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  the  lawful  agent 
thereunto,  authorized  by  writing.  Section 
6007,  Bev.  Codes.  Neither  could  the  mort- 
gage executed  by  the  ranch  company  to  the 
land  company  to  secure  the  balance  due  on 
the  purchase  price  of  said  land  be  renewed 
or  extended,  except  by  writing,  executed 
with  the  formalities  required  In  the  case  of 
a  grant  or  conveyance  of  real  property.  Sec- 
tion 3389,  Rev.  Codes.  Under  these  provi- 
sions of  the  stetute  It  Is  clear  that  the  plain- 
tiffs, when  this  application  was  filed  in  this 
court,  had  no  beneficial  interest  which  would 
Justtl^  this  court  in  issuing  a  writ  of  review 
to  annul  the  order  made  by  Judge  Stevens 
at  chambers,  appointing  a  trustee  or  receiv- 
er for  the  ranch  company,  under  the  allega- 
tions and  facte  presented  to  the  Judge  at 
the  time  he  made  the  order  appointing  the 
receiver  In  this  case. 

[7]  We  think,  also,  that  the  present  ac- 
tion, if  brought  by  parties  interested,  might 
be  sufficient,  because  of  the  necessities  and 
intereste  of  the  different  parties,  and  that 
it  would  be  more  speedy  and  remedial  than 
an  appeal. 

Other  reasons  than  those  we  have  dis- 
cussed and  decided  in  this  case  were  pre- 
sented, but  in  our  Judgment  they  are  not  ma- 
terial, and  do  not  control  the  questions  in- 
volved. 

We,  therefore,  hold  in  this  case  that  Judge 
Stevens,  judge  of  the  district  court  of  the 
Fifth  Judicial  district,  did  not  err  in  making 
the  order,  and  was  authorized  to  make  the 
same.  The  writ  is  quashed,  and  the  applica- 
tion dismissed.  Coste  awarded  to  defend- 
ants. 

AIIiSHIB,  C.  J.  (concurring  specially).  I 
have  been  somewhat  in  doubt  as  to  Just  why 
this  particular  proceeding  should  have  been 
deemed  necessary.  I  am  opposed  to  passing 
on  moot  questions,  and  especially  so  where  a 
court  is  overrun  with  real,  live  controversies 
and  litigation,  as  is  the  case  in  this  court 
This  observation  is  prompted  by  the  follow- 
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Ing  view  which  I  gather  from  the  record  In 
this  case:  The  foreign  corporation  as  such 
was  not  entitled  to  defend  in  the  foreclosure 
action  in  the  district  court,  for  the  reason 
that  it  liad  failed  to  comply  with  the  state 
statute  in  paying  its  license  tax  or  excise 
under  the  provisions  of  chapter  6  of  the  Laws 
of  the  Extraordinary  Session  of  1912.  The 
directors  of  the  corporation,  however,  being 
residents  of  the  state  of  Montana,  and  not 
helng  In  fact  aware  of  the  statute  and  of  the 
Inability  of  the  corporation  to  appear  and 
defend  in  the  action,  employed  attorneys  and 
made  a  formal  appearance  ,in  the  case,  filed 
their  answer  for  the  corporation,  and  went 
to  trial.  When  the  existence  of  the  statute 
and  fact  of  their  noncompliance  therewith 
were  called  to  the  attention  of  their  attor- 
neys, they  Immediately  withdrew  from  the 
case.  Apparently,  as  soon  as  the  counsel  for 
plaintiff  was  able  to  catch  his  breath  and 
get  his  bearings,  he  applied  to  the  district 
court  for  the  appointment  of  a  trustee  to  de- 
feud  this  action,  and  the  court  made  an  ap- 
pointment. Now  the  directors  of  this  non- 
complying  corporation  come  to  this  court,  not 
at  officers  of  the  corporation,  but  as  "trus- 
tees of  the  corporation  and  stockholders," 
and  seek  to  question  the  authority  of  the  re- 
ceiver to  defend  in  the  original  foreclosure 
action,  and  yet  it  appears  that  they  have 
never  sought  to  Intervene  in  that  action,  or  to 
make  any  appearance  whatever  as  trustees. 
While  under  the  statute  they  cannot  defend 
as  a  corporation,  still  they  are  clearly  en- 
titled to  intervene  and  defend  in  the  action 
and  orge  all  the  defenses  which  trustees  as 
such  could  urge  in  any  action,  whether  com> 
menced  directly  against  them  or  by  them. 
Their  right  to  appear  and  defend  In  this  ac- 
ti<Hi  has  never  been  denied  or  questioned,  and 
their  right  to  the  possession  of  the  property 
is  not  involved  in  tbli  proceeding,  and  for 
that  very  reason  I  fail  to  see  where  there  is 
any  real  live  issue  presented  to  this  court 
for  its  consideration  in  the  present  action. 
If  they  should  be  denied  the  right  to  inter- 
vene and  defend  in  the  foreclosure  action, 
then  they  would  have  a  real  grievance,  or  if 
any  question  arises  between  them  and  the  re- 
ceiver as  to  the  right  of  possession  of  the 
property,  then  there  may  t>e  a  real  live  ques- 
tion for  the  determination  of  the  court  In 
the  meanwhile,  I  see  nothing  but  moot  ques- 
tions. It  Is  clear  to  my  mind  that  when  these 
same  men  who  are  now  acting  as  trustees  of 
the  noncompljring  corporation  were  in  court 
as  the  officers  of  the  corporation,  and  then 
withdrew  and  neglected  or  refused  to  appear 
as  individuals  and  trustees,  they  could  not 
complain  of  the  action  of  the  court  in  ap- 
pointing some  one  to  represent  this  noncom- 
plying  corporation  for  the  purpose  of  defend- 
ing in  the  foreclosure  action. 

The  complaint  filed  in  this  court,  praying 
for  a  writ  of  review,  alleges  the  Incorporation 
and  corporate  existence  of  the  Shenon  Ranch 


Company  under  the  laws  of  the  state  of  Mon- 
tana, and  its  compliance  with  the  Constitn- 
tlon  and  laws  of  the  state  of  Idaho  so  as  to 
entitle  it  to  do  business  in  this  state,  and 
Its  acquisition  of  property  in  this  state,  and 
its  subsequent  failure  to  pay  the  annual  li- 
cense tax,  and  the  successive  acts  of  the  Sec- 
retary of  State  and  the  Governor  forfeiting 
its  right  to  do  business  in  this  state  subse- 
quent to  November  30,  1012.    It  alleges  that 
W.  H.  Mnlkey  was  duly  and  regularly  ap- 
pointed the  statutory  agent  of  the  corpora- 
tion,   with    his   residence  at   Salmon    City, 
Lemlil  county.   The  complaint  then  proceeds : 
"Thereafter,  and  within  20  days  from  the 
service  of  the  said  summons  upon  the  said 
W.  H.  Kulkey,  the  plaintiffs  herein,  as  direc- 
tors of  the  said  Shenon  Ranch  Company  in 
the  state  of  Montana,  caused  an  aptiearance 
of  the  said  Shenon   Ranch  Company   to  be 
entered  In  the  said  pretended  action,  and  a 
demurrer  to  the  said  complaint  to  be  filed  in 
the  said  district  court   Thereafter,  and  on  or 
about  the  23d  day  of  April,  1913,  the  plaintiffs 
herein,  as  such  directors,  caused  an  answer 
and  cross-complaint  to  be  filed  in  the  said 
pretended  action,  a  true  copy  of  which  said 
answer  and  cross-complaint  marked  'Exhibit 
2',  is  hereto  attached  and  made  a  part  of 
this  affidavit  and  petition  for  a  writ  of  re- 
view.   Thereafter,  and  on  or  about  the  24tb 
day  of  April,  1913,  the  said  Shenon  Land 
Company,  Limited,  by  its  attorneys,  E.  W. 
Whltcomb  and  F.  J.  Cowen,  filed  in  the  said 
pretended  action  in  the  said  district  court 
an  answer  to  the  said  cross-complaint  of  the 
said  Shenon  Ranch  Company,  a  true  copy  of 
which  said  answer  to  said  cross-complaint 
marked  'Elxhlbit  3,'  is  hereto  attached  and 
made  a  part  hereof.     On  or  about  the  23d 
day  of  April,  1913,  the  said  pretended  action, 
so  commenced  by  the  said  Shenon  I<and  Com- 
imny,  Limited,  against  the  said  Shenon  Ranch 
Company,  came  on  for  trial  in  the  said  dis- 
trict court  of  Lemhi  coimty,  Ifiaho,  l)efore 
Hon.  J.  M.  Stevens  and  a  jury.    I'he  trial  of 
said  pretended  action  continued  thereafter 
from  day  to  day  and  over  Sunday,  until  the 
28th  day  of  April,  1913,  on  which  last-named 
day,  upon  the  opening  of  said  district  court 
James  H.   Rowe  filed  in  the  said  district 
court  and  presented  to  the  said  Judge  there- 
of, a  suggestion  in  writing  of  the  termination 
of  the  existence  in  the  state  of  Idaho  of  tlie 
right  to  do  business  in  the  state  of  Idaho 
of  the  said  Shenon  Ranch  Company,  a  true 
copy  of  wliicb  said  written  suggestion,  mark- 
ed 'Exhibit  4,'  is  hereto  attached  and  made 
a  part  hereof." 

[It]  It  will  be  seen  from  the  foregoing  ex- 
tract from  the  complaint  that  the  directors 
of  this  corporation  are  residents  of  the  state 
of  Montana  and  that  they  Joined  in  the  em- 
ployment of  counsel  and  in  directing  the  fil- 
ing of  an  answer  and  prosecution  of  the  de- 
fense In  this  case,  and  that  the  trial  was  actu- 
ally entered  upon.    It  la  true  that  the  stat- 
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ote  prohibits  a  corporation  defending  In  an 
action    under    such    circumstances,    and    at- 
taches a  penalty  for  so  doing.    It  is  equally 
true  that  the  statute  (section  11,  chapter  6 
of  the  Laws  of  the  Extraordinary  Session  of 
the  Legislative  of  1912)  makes  It  the  duty  of 
the  directors  of  a  noncomplylng  corporation 
to  act  as  trustees  of  the  corporation  and  Its 
stockholders  In  both  the  prosecution  and  de^ 
fense  of  all  actions  then  pending  or  subse- 
quently   Instituted.     The   courts   must   look 
through  and  beyond  mere  technicalities  and 
forms  and  names,  and  reach.  If  possible,  the 
Justice  of  the  case  as  the  facts  disclose  It. 
It  would  be  a  clear  subversion  of  the  ends  of 
Justice  to  say  that  these  men,  organized  and 
doing  business  under  the  laws  of  Montana, 
and  subsequently  under  the  laws  of  Idaho, 
under  a  corporate  name,  can  respond  to  the 
serrice  of  process,  appear  and  answer,  and 
enter  upon  the  trial  of  a  case  In  their  cor- 
porate name,  and  then  in  the  midst  of  the 
trial  withdraw  In  their  corporate  name  and 
capacity  and  decline  to  appear  In  their  In- 
dividual capacity,  or  as  trustees  which  the 
law  designates  them,  and  then  complain  that 
the  court  is  proceeding  without  Jurisdiction 
when  It  appoints  a  receiver  or  trustee  pen- 
dente lite  to  appear  and  defend  the  action. 
A  court  of  Justice  ought  to  turn  a  deaf  ear 
to  such  a  complaint    If  that  kind  of  a  prac- 
tice were  to  be  recognized  and  adhered  to, 
it  would  place  a  premium  on  foreign  corpora- 
tions that  have  become  indebted  falling  to 
pay  their  license  tax  and  comply  with  the 
law,  and  thereby  increase  the  difficulties  and 
expense  of  a  citizen  of  this  state  prosecuting 
an  action  for  the  collection  of  a  debt  or  lia- 
bility incurred  by  such  foreign  corporation. 
It  would  thus  accomplish  what  the  statute 
Intended  to  prevent 

The  order  of  the  trial  court  appointing  a 
Rcelyer  or  trustee  herein  recites  that  the  di- 
rectors of  this  noncomplylng  corporation' 
are  nonresidents  of  the  state  and  beyond  the 
Jurisdiction  of  the  court,  and  that  fact  la 
not  denied.  The  fact  that  these  trustees 
filed  A  separate  and  independent  action  in 
the  court  by  no  means  subjects  them  to  the 
Jurisdiction  of  the  court  in  this  action,  unless 
tbey  see  fit  to  appear  in  the  action,  and 
oniy  a  constructive  service  could  be  had  if 
the  service  must  be  had  against  them  as  in- 
dividuals. It  is  true  the  order  of  the  court 
appointing  the  receiver,  in  the  closing  part 
thereof,  seems  to  be  general  in  form,  and 
clothes  the  receiver  with  full  power  and  au- 
thority ta  settle  the  business  and  affairs  of 
the  corporation  In  general. 

[J]  The  only  question,  however,  here  in- 
volved, and  the  only  one  of  which  I  shall 
treat,  is  the  appointment  of  this  receiver  for 
the  purpose  of  defending  tMs  action,  and  the 
necessary  and  incidental  authority  to  act 
during  the  collection  of  any  Judgment  that 
may  be  obtained  therein.  I  have  no  doubt 
of  the  right  of  the  court  to  make  the  appoint- 
ment nnder  the  provisions  of  section  11  of 


chapter  6  of  the  Laws  of  the  Extraordinary 
Session  of  1912,  as  well  as  the  provisions  of 
subdivisions  6  and  6  of  section  4329  of  the 
Revised  Codes.  This  court  has  previously 
held  in  two  cases  that  a  trial  court  possesses 
such  power  under  the  provisions  of  sulidivl- 
slons  5  and  6  of  section  4329.  ' 

In  Glbbs  V.  JTorgan,  9  Idaho,  100,  72  Pac. 
733,  this  court  said:  "As  far  as  possible, 
courts  of  equity  should  adapt  their  practice 
to  the  existing  conditions  of  the  business 
world  and  apply  their  Jurisdiction  to  the 
changed  conditions  and  cases  arising  there- 
under, and  should  not  too  strictly  adhere  to 
forms  and  rules  established  under  different 
circumstances,  and  decline  to  administer 
Justice  and  enforce  rights  for  which  there 
is  no  other  remedy." 

In  Hall  V.  Nlenklrk,  12  Idaho,  33,  85  Pac. 
4S5,  118  Am.  St  Rep.  188,  the  Gibbs-Morgan 
Case  was  approved,  and  in  the  syllabus  to 
the  case,  approved  by  the  court,  it  is  said: 
"Under  our  statute  an  appointment  of  a  re- 
ceiver does  not  necessarily  cause  a  dissolu- 
tion of  the  corporation,  unless  the  court  so 
directs;  the  receiver  may  be  appointed  sim- 
ply to  manage  the  affairs  of  the  company 
during  the  pendency  of  the  litigation." 

[I]  It  was  sought  throughout  the  presenta- 
tion of  this  case  to  apply  to  a  noncomplylng 
foreign  corporation  the  same  rule  applicable 
to  a  dead  domestic  corporation  or  Individual. 
Such  a  doctrine  Is  unsound  for  any  purpose 
except  as  a  theory.  It  is  a  palpable  fallacy. 
A  domestic  corporation  Is  the  creature  of  the 
laws  of  this  state,  and  when  its  term  of  exist- 
ence expires,  it  is  dead  and  cannot  have  any 
existence  here  any  longer  or  anywhere  else; 
so,  also,  when  Its  right  to  further  do  business 
has  been  forfeited  or  has  been  dissolved  by 
legal  procedure.  Not  so  with  a  foreign  cor- 
poration. Its  ceasing  to  comply  with  the 
laws  of  the  state  and  to  further  obey  them 
simply  results  in  excluding  it  from  this  juris- 
diction, but  it  still  lives  in  the  Jurisdiction  of 
its  creation  and  its  officers  and  stockholders 
are  still  Interested  and  continue  to  direct  its 
affairs.  While  theoretically  dead  in  this  state, 
the  actual  facts  show  that  It  was  very  much 
alive.  The  directors  who  sent  their  attor- 
ney to  this  state  to  file  an  answer  were  act- 
ing as  directors  of  the  corporation,  at  least 
until  their  attorney  reached  the  state  line. 
Thereafter  it  may  be  admitted  that  be  was 
merely  representing  these  directors  as  the 
trustees  of  the  corporation,  but  it  must  be 
apparent  at  once  that  any  rights  they  ac- 
quire as  trustees  under  the  laws  of  Idaho 
will  inure  to  the  benefit  of  the  corporation 
under  the  laws  of  Montana. 

Let  us  now  see  what  provision,  if  any, 
the  act  under  consideration  (section  11  of 
chapter  6,  Laws  Extraordinary  Session  1912) 
makes  for  the  appointment  of  a  trustee  or  re- 
ceiver. The  statute  says:  "In  all  cases  of 
forfeiture  under  the  provisions  of  this  act 
the  directors  or  managers  in  office  of  the  af- 
fairs  of   any   domestic    corporation   whose 
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charter  may  be  so  forfeited,  or  of  any  foreign 
corporation  wbose  right  to  do  business  In 
this  state  may  be  so  forfeited,  or  any  other 
petaon  or  persons  who  may  be  appointed  by 
any  court  of  competent  Jurisdiction  to  per- 
form that  duty,  are  deemed  to  be  trustees 
of  the  corporation  and  stockholders  or  mem- 
bers of  the  corporation  whose  power  or  right 
to  do  business  is  forfeited."  The  statute  has 
therefore  only  conditionally  appointed  the 
directors  of  the  dissolved  or  noncomplylng 
corporation  as  trustees,  and  It  has  left  it  to 
the  discretion  and  within  the  power  of  the 
court  to  appoint  some  competent  person  or 
persons  to  act  as  trustee  or  trustees  where 
the  directors  fall  to  act,  or  for  any  lawful 
reason  the  court  may  deem  them  disqualified 
or  Improper  persons  to  so  act 

Further  pursuing  the  provisions  of  the 
statute,  we  find  that  It  specially  provides 
that  no  abatement  shall  take  place  In  any 
action  pending  at  the  time  of  the  forfeiture, 
and  that  the  same  may  be  prosecuted  to  final 
Judgment  and  execution  may  Issue  thereon 
without  bringing  in  anybody  else,  or  substi- 
tuting a  receiver  or  trustee  for  the  purpose 
of  defending  the  action.  The  statute,  how- 
ever, Is  silent  as  to  any  action  instituted  Sf  ter 
the  forfeiture,  and  of  course  it  could  not  be 
foreseen  by  the  lawmaking  body  that  a  case 
of  this  kind  would  arise  where  the  action 
would  be  Instituted  after  the  forfeiture  had 
In  fact  been  declared,  and  still  the  forfeiture 
would  be  unknown,  both  to  the  creditor  and 
the  corporation,  and  the  corporation  would 
actually  appear  and  enter  upon  the  defense 
of  the  action.  If,  bowevePt  we  should  take 
this  statute  as  impliedly  indicating  that  au 
abatement  would  take  place  in  an  action 
instituted  after  the  forfeiture,  there  would 
still  be  no  Justification  for  the  Inference  that 
by  the  use  of  the  word  "abatement"  it  was 
intended  that  the  forfeiture  would  absolutely 
destroy  any  right  of  action  a  creditor  might 
have,  and  that  the  abatement  of  the  action 
would  be  permanent  and  result  in  a  dismissal 
thereof. 

[II]  The  present  case  was  a  suit  In  equity 
and  in  rem  to  foreclose  a  mortgage,  and  "in 
equity  an  abatement  means  merely  a  state  of 
suspended  animation,  from  which  the  suit 
may  be  revived."  1  Cyc.  21;  Zoellner  v. 
Zoellner,  46  Mich.  511,  9  N.  W.  831,  that 
Is,  the  suit  may  revive  when  the  reason  for 
the  abatement  ceases,  such,  for  example,  as 
the  appointment  of  a  receiver  pendente  lite, 
or  a  guardian,  pendente  lite,  or  a  special  ad- 
ministrator, or  a  special  representative  to  de- 
fend the  acdon.  In  the  case  at  bar,  the  ac- 
tion was  abated  nntll  a  trustee  was  appointed 
to  represent  the  stockholders  of  the  non- 
complying  corporation. 

[12]  There  is  another  principle  of  law 
everywhere  recognized,  the  application  of 
which  would  lead  one  to  believe  that  an  ac- 
tion commenced  against  a  foreign  corpora- 
tion, even  after  the  forfeiture  of  its  right 
to  do  business,  might  not  wholly  fail,  but 


wonid  only  abate  until  such  time  as  a  prop- 
er party  could  be  brought  in  to  defend  or  a 
trustee  might  be  appointed,  and  that  is  the 
presumption  which  arises  that  a  person  once 
In  existence  continues  to  live  until  the  con- 
trary is  shown.  In  other  words,  If  this 
foreign  corporation  had  come  into  the  state 
and  compiled  with  the  laws  thereof  so  as  to 
give  it  the  standing  of  a  domestic  corpora- 
tion and  entitle  it  to  do  business  In  this 
state,  so  long  as  it  continues  to  do  business, 
the  presumption  would  arise  that  it  Is  alive 
and  complying  with  the  laws  of  the  state.  No 
presumption  of  Its  death  would  arise,  and  It 
is  doubtful  if  a  party  who  has  a  cause  of 
action  against  such  corporailon  would  be 
chargeable  with  the  duty  of  investigating  to 
determine  before  commencing  his  action 
whether  or  not  It  had  terminated  its  exist- 
ence by  falling  to  comply  with  the  law.  It  is 
unnecessary,  however,  to  determine  that  ques- 
tion in  this  case,  for  the  reason  that  we  mast 
pass  upon  cases  in  the  light  of  the  facts  of 
each  particular  case,  and  In  the  present  ac- 
tion the  directors  of  the  corporation  respond- 
ed to  the  service  of  summons  on  the  statu- 
tory agent,  and  appeared  and  answered  and 
actually  entered  upon  the  trial  of  the  case. 
We  hold  that  in  such  case  the  action  should 
not  be  dismissed,  but  would  only  abate  nntll 
such  time  as  the  trustees  appeared  or  are 
brought  in  to  defend  or  a  proper  trustee  Is 
appointed  by  the  court  to  defend  the  action. 
Upon  a  full  view  of  this  case  as  the  pe- 
culiar facts  are  disclosed,  I  conclude  that  the 
action  of  the  trial  judge  in  appointing  a  re- 
ceiver to  defend  in  this  action  will  not  be 
vacated  and  set  aside  on  writ  of  review,  and 
that  the  directors  of  this  Montana  corpora- 
tion have  a  right  to  appear  in  their  individu- 
al capacities  as  trustees  and  defend  In  this 
action.  It,  therefore,  becomes  unnecessary 
to  consider  the  proposition  suggested  on  oral 
argument  that  the  trustee  appointed  by  the 
conrt  does  not  Intend  to  Inteipose  any  defense 
In  this  case.  The  writ  should  be  quashed: 
and  it  is  so  ordered. 

SULLIVAN,  J.  (dissenting).  I  dissent.  The 
majority  of  the  court  In  two  opinions  hold 
that  the  Shenon  Land  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
Idaho,  could  commence  and  maintain  an  ac- 
tion against  the  Shenon  Ranch  Company,'  a 
corporation  organized  under  the  laws  of 
Montana,  which  had  forfeited  all  of  its  rights 
to  do  business  in  this  state  because  of  its 
failure  to  comply  with  the  laws  of  Idaho  In 
regard  to  paying  Its  license  tax,  as  provided 
by  an  act  of  the  Legislature,  requiring  cor- 
porations to  pay  a  license  tax,  passed  at  the 
special  session  of  the  Legislature  held  in 
January,  1912,  which  act  was  approved  Jan- 
uary 30,  1912,  and  Is  found  in  said  Special 
Session  Acts,  at  page  13. 

The  facts  are  quite  fully  stated  in  Mr. 
Justice  STETWARTS  opinion,  which  shows 
that  under  the  provisions  of  said  act  said 
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Uontena  corporation  had  forfeited  all  rigbts 
to  do  bnsbieBa  in  ttals  stata    Section  10  of 
said  act  makes  It  nnlawfnl  for  any  corpora- 
tion, domestic  or  foreign,  which  becomes  de- 
linquent in  the  payment  of  its  license  tax, 
nnder  the  proTlslons  of  said  act,  to  exercise 
the  powers  of  such  corporation,  or  to  trans- 
act any  Imslness  In  the  state  after  the  30th 
day  of  November  n^xt  followinc  the  delin- 
quency, and  If  sneb  dellnqnent  corporation 
transacts  any  bosiness  after  the  forfeiture 
of  the  rights  of  soch  corporation.  It  is  made 
guilty  of  a  misdemeanor,  and  apon  convic- 
tion may  be  pnnlshed  by  line  of  not  less  than 
$100,   and  not  exceeding  |1,000,  or  by  im- 
prisonment In  the  oounty  jail  not  less  than 
50  days  and  not  more  than  500  days,  or 
by  both  sod)  fine  and  imprisonment.    Under 
the  facts  appearing  from  the  record,  it  was 
made  a  crime  for  said  Montana  corporation 
to  do  any  business  In  the  state  after  the  honr 
of  4  o'clock  p.   m.  on  November  30,  1912. 
Said  corporation    has   not  been  reinstated, 
under  the  provisions  of  said  act  and  has  no 
authority  whatever  to  do  any  business  or  to 
defend  any  salts  in  this  state  subsequent  to 
the  last-mentioned  date.    Its  corporate  rights 
were  all  forf^ted,  and,  so  far  as  this  state 
was  concerned,  it  was  a  dead  corporation. 
Had  it  been  a  domestic  corporation,  it  would 
bave  forfeited  Its  charter. 

Thereafter,  on  March  17,  1913,  the  IdAho 
corporation  attempted  to  bring  an  action  In 
the  district  coart  of  Lemhi  county  against 
the  Montana  corporation,  to  foreclose  a  cet- 
talu  mortgage  against  said  Montana  corpora- 
tion, by    filing  a   complaint  In   the   district 
court  of  Lemhl  county.    Service  of  summons 
In  said  action  was  made  npon  the  person  who 
bad  theretofore  been  designated  as  the  agent 
of  the  Montana  corporation,  bat  whose  agency 
terminated   when    the   Montana   corporation 
forfeited  all  Its  rights  to  do  business  In  this 
state    However,  the  officers  of  the  said  Mon- 
tana corporation  employed  attorneys  to  de- 
foad  said   corporation   in  said  action,   and 
caused  an  answer  and  cross-complaint  to  be 
filed  In  said  action.    Said  officers  and  direc- 
tors did  not  appear  in  said  action  any  far- 
ther than  to  employ  counsel  to  defend  on 
behalf  of   the  corporation.     Thereafter,   on 
April  24,  1913,  the  action  came  on  for  trial 
in  the  said  court,  and  a  Jury  was  Impaneled, 
and  the  trial  continued  from  the  23d  to  the 
28th  of  April,  when  the  attorneys  for  the  Mon- 
tana corporation  discovered  said  act  of  the 
L^lsUtture  undor  which  all  its  rights  to  trans- 
act business  In  this  state  had  been  forfeited, 
and  by  which  act  it  was  made  a  misdemeanor 
for  said  Montana  corporation  to  transact  any 
badness  whatever  In   this   state,   and  sug- 
gested to  the  court  the  discov^y  of  said  law, 
and  that  under  it  said  corporation  had  no 
right  to  defend  said  action.    Thereupon  said 
court  discharged  the  Jury,  and  the  trial  was 
terminated   without   any  jadgment   of  any 
kind  being  entered  in  said  matter.     On  the 
following  day,  Ainil  28th,  the  plainUOs  in 


this  proceeding,  who  are  the  duly  qualified 
and  acting  directors  of  said  Montana  cor- 
poration, brought  an  actlbn  against  the  Idaho 
corporation  In  said  conrt,  and  had  summons 
Issued  in  such  action,  and  said  directors  as 
plaintiffs  sought  to  have  said  mortgage  can- 
celed and  annulled.  Thereafter  (the  exact 
date  not  appearing  In  the  record)  counsel  for 
the  Idaho  oorporntlon  made  application  to 
said  court  for  the  appointment  of  a  "trustee" 
for  the  Montana  corporation,  its  stockholders 
and  members,  with  power  to  settle  the  affairs 
of  said  Montana  corporation  in  the  state  of 
Idaho,  and  with  full  power  to  maintain  and 
defend  any  action  or  proceeding  then  pending 
against  It,  and  to  take  such  legal  proceed- 
ings as  might  be  necessary  to  fully  settle  the 
affairs  of  said  corporation  In  this  state  "and 
to  do  all  acts  provided  to  be  done  In  section 
11,  chapter  6,  of  the  General  Laws  of  Idaho 
passed  by  the  extraordinary  session  of  the 
11th  session  of  the  Legislature,  1912"  (Sess. 
Laws  1912,  p.  18),  thus  recognizing  that  the 
plaintiff  was  proceeding  in  said  application 
for  the  appointment  of  a  trustee,  and  not  un- 
der the  general  laws  for  the  appointment  of 
a  receiver  of  an  insolvent  corporation.  The 
following  also  appears  in  said  application: 
"Also  that  such  trustee  may  be  made  a  party 
defendant  with  the  defendant  corporation  in 
the  above-entitled  action,  and  that  plaintiff 
may  be  permitted  to  file  an  amended  com- 
plaint and  to  have  summons  issue  thereon  to 
said  trustee."  On  September  3,  1913,  more 
than  four  months  after  the  discharge  of  said 
Jury,  the  court  granted  said  motion,  and  ap- 
pointed one  C.  O.  Matthewson  as  trustee  of 
the  MJontana  corporation,  its  stockholders  and 
members,  with  full  power  to  settle  the  af- 
fairs of  said  corporation  in  the  state  of 
Idaho.  The  question  directly  presented  is 
whether  the  court  had  Jarisdiction  to  ap- 
point said  trustee  under  the  provisions,  of 
said  act 

The  eleventh  section  of  said  act  provides, 
among  other  things,  as  follows:  "In  all  cases 
of  forfeiture  under  the  provisions  of  this  act, 
the  directors  or  managers  in  office  of  the  af- 
fairs of  any  domestic  corporation  whose  char- 
ter may  be  so  forfeited,  or  of  any  foreign 
corporation  whose  right  to  do  business  In  this 
state  may  be  so  forfeited,  or  any  other  person 
or  persons  who  may  be  appointed  by  any 
court  of  competent  Jurisdiction  to  perform 
that  duty,  are  deemed  to  be  trustees  of  the 
corporation  and  stockholders  or  members  of 
the  corporation  whose  power  or  right  to  do 
business  is  forfeited,  and  have  full  power  to 
settle  the  affairs  of  the  corporation,  and  to 
maintain  or  defend  any  action  or  proceeding 
then  pending  in  behalf  of  or  against  any  of 
said  corporations,  or  to  take  such  legal  pro- 
ceedings as  may  be  necessary  to  fully  settle 
the  affairs  of  said  corporation,  and  such  di- 
rectors or  managers,  as  such  trustees,  may  be 
sued  in  any  of  the  courts  of  this  state  after 
such  forfeiture  by  any  person  having  a  claim 
against  any  of  said  corporations:    Provided, 
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Always,  that  no  action  pending  against  any 
corporation,  at  the  time  of  such  forfeiture, 
shall  abate  thereby,  bnt  may  be  prosecuted 
to  final  Judgment,  and  the  same  may  be  en- 
forced by  execution  with  the  same  force  and 
etFect,  and  in  like  manner  as  though  no  for- 
feiture had  occurred."  It  will  be  observed 
from  the  provisions  of  said  section  that  the 
directors  or  managers  in  office  of  the  affairs 
of  any  domestic  corporation  whose  charter 
may  be  forfeited  under  said  act,  or  of  any 
foreign  corporation  whose  right  to  do  busi- 
ness in  this  state  may  be  forfeited,  are 
deemed  to  be  trustees  of  the  corporation,  or 
stockholders  or  members  of  the  corporation, 
and  have  fuU  power  to  settle  the  affairs  of 
the  corporation  and  to  maintain  or  defend 
any  action  or  proceeding  then  pending  in 
behalf  of  or  against  any  of  said  corporations, 
or  to  "take  such  legal  proceedings  as  may  be 
necessary  to  settle  the  affairs  of  such  corpo- 
ration." Said  section  provides  that  said 
managers,  directors,  or  trustees  may  be  sued 
In  any  of  the  courts  of  this  state  after  such 
forfeiture,  by  any  person  having  any  claim 
against  any  of  such  corporations.  It  also 
specifically  provides  that  no  action  pending 
against  any  corporation  at  the  time  of  such 
forfeiture  shall  abate  thereby,  and  does  not 
provide  that  any  action  can  be  maintained 
against  such  corporation  which  is  commenced 
after  the  forfeiture  of  Its  corporate  rights. 
Under  the  provisions  of  said  section,  a  do- 
mestic corporation  forfeits  its  charter  and  all 
its  rights  on  failure  to  comply  with  the  pro- 
visions of  said  act,  and  It  is  then  left  to  the 
directors  or  managers  to  settle  up  the  affairs 
of  the  corporation.  If  they  fall  or  neglect  to 
do  BO,  the  court  on  proper  application  may, 
appoint  a  trustee  to  wind  up  the  corpora- 
tion's affairs  under  the  direction  of  the  court 
No  showing  whatever  has  been  made  to  the 
effect  that  the  ofllcers  and  directors  of  said 
corporation  have  failed  and  refused  to  pro- 
ceed and  wind  up  the  affairs  of  said  corpora- 
tion in  this  state,  but  the  record  shows  exact- 
ly the  contrary.  It  shows  that  as  soon  as 
they  ascertained  that  the  Montana  corpora- 
tion could  not  defend  in  said  action,  and  that 
it  was  a  crime  for  it  to  defend,  they  brought 
an  action  in  the  name  of  the  directors,  in 
which  they  subjected  themselves  to  the  Juris- 
diction of  the  trial  court,  and  sought  to  bring 
to  issue  the  right  of  the  Idaho  corporation 
to  foreclose  told  mortgage.  The  record 
shows  that  such  directors  subjected  them- 
selves to  the  Jurisdiction  of  the  court,  and 
sought  to  take  charge  of  the  property  and 
affairs  of  said  corporation  and  wind  up  Its 
affairs  for  the  benefit  of  its  creditors  and 
stockholders,  as  clearly  contemplated  by  said 
act  Under  the  provisions  of  said  act  the 
court  ought  not  to  appoint  a  trustee  to  dis- 
place the  directors,  in  winding  up  the  affairs 
of  such  corporation,  only  In  case  of  neglect  of 
duty  or  abuse  of  power  by  the  directors,  and 
only  when  required  for  the  protection  of  the 
rlghta  of  creditora  or  stockholders.    No  neg- 


lect of  dut7  or  abnae  of  power  whatever  has 
been  shown  in  this  case,  as  the  directors,  im- 
mediately upon  discovering  that  said  corpora- 
tion had  forfeited  its  rights  to  do  business, 
submitted  themselves  to  the  Jurisdiction  of 
said  court 

This  action  was  brought  abont  four  months 
after  the  Montana  corporation  had  forfeited 
its  rights  to  do  any  business  whatever  in  this 
state.  The  summons  vfas  served  upon  the 
person  who  had  beea  designated  as  the  statu- 
tory agent  of  the  Montana  corporation  and 
was  its  statutory  agent  until  it  forfeited  its 
right  to  do  business  in  this  state.  After  that 
he  was  not  its  statutory  agent  for  any  pur- 
pose whatever,  and  there  was  no  authority 
whatever  for  service  of  summons  upon  him 
for  said  corporation.  Would  it  be  contended 
for  a  moment  that  a  corporation  which  had 
no  authority  whatever  to  do  business  in  the 
state  could  have  a  statutory  agent  upon 
whom  process  might  be  served?  I  think  not 
Then,  no  service  of  summons  has  been  made 
in  this  case,  and  the  only  appearance  made 
was  for  the  corporation,  which  appearance 
was  unlawful  under  said  act  It  is  not  quite 
fair  to  say  that  the  directors  appeared  In 
said  action.  Their  only  appearance  was  on 
behalf  of  the  corporation,  and  not  as  direc- 
tors and  officers  of  said  corporation.  Tbe 
only  thing  they  did  was  to  file  an  answer  for 
the  corporation.  No  answer  was  filed  by 
them  as  directors  and  trustees.  Then  there 
has  been  no  service  of  summons  in  this  case, 
and  upon  tbe  theory  of  the  majority,  the 
court  or  Judge,  may  appoint  a  trustee  upon 
whom  service  may  be  made,  or  who  may  ap- 
pear in  the  case  without  any  service  of  sum- 
mons, and  bind  the  corporation  by  his  ap- 
pearance. It  seems  to  me  that  the  statement 
of  this  proposition  is  sufficient  to  show  Its 
fallacy.  The  service  of  sunmions  has  not 
been  made  upon  the  corporation  in  this 
case  and  no  one  has  appeared  for  it  who  had 
any  authority  whatever  to  appear. 

The  CHIEF  JUSTICE  names  the  person 
appointed  by  the  court  a  "receiver,"  and  la 
his  opinion  says  that  said  "receiver"  ?ras  ap- 
pointed to  defend  in  this  action  and  to  repre- 
sent tbe  stockholders  of  said  corporation. 
The  court,  however,  in  bis  order  calls  him  a 
"trustee."  The  application  for  the  appoint- 
ment calls  him  a  "trustee,"  and  asks  that  a 
"trustee"  be  appointed,  and  that  plaintiff 
may  be  permitted  to  file  an  amended  com- 
plaint "nnd  to  have  summons  Issued  thereon 
to  said  trustee."  Counsel  for  plaintiff  thus 
concedes  that  tbe  service  of  summons  npon 
the  Montana  corporation  was  not  sufficient, 
but  -had  the  court  appoint  a  trustee  npon 
whom  the  summons  might  be  served.  It 
must  be  conceded  tbat  there  was  no  agent  or 
any  other  person  in  this  stale  at  the  time  of 
the  commencement  of  this  suit  upon  whom 
summons  could  be  legally  served,  and  the 
court  had  no  authority  to  appoint  a  trustee 
for  tbat  purpose.  This  is  an  action  to  fore- 
close a  mortgage^  and  the  statute  provides 
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bow  serrice  of  niiiiiiuHis  may  be  made  upon 
a  nonresident  defendant  Service  of  aum- 
mona  by  publication  could  bave  been  made 
under  the  law  of  tbla  state,  but  no  aucb 
service  has  been  made. 

The  CHIEF  JUSTICE  holds  that  "abate," 
as  used  In  section  U.  of  said  act,  means  "sus- 
pended animation"  from  which  the  suit  may 
be  revived,  but  Bouvler  in  his  Law  Diction- 
ary states  that  the  word  "abate,"  as  applied 
to  aa  action.  Is  to  cease,  terminate,  or  come 
to  an  end  prematurely,  and  says  that  the 
suit  may  be  revived  when  the  reason  for  the 
abatement  ceases.    Section  S48,  Ekjulty  PL  & 
Pr.,  by  Fletcher,  as  to  procedure  to  revive 
an  action.   The  word  "abate"  as  used  In  said 
section  11  of  said  act  refers  to  acdous  pend- 
ing at  the  time  of  the  forfeiture  and  to  none 
other.    If  this  action  had  been  pending  at 
the  time  of  the  forfeiture.  It  would  have 
come  under  that  provision  of  said  statute 
which  includes  the  word  "abate,"  and  is  as 
follows:   "Provided,  that  no  action  pending 
against  any  corporation  at  the  time  of  the 
forfeiture  shall  abate  thereby  but  may  be 
prosecuted  to   flnal  Judgment."     The  action 
to  foreclose  said  mortgage  was  brought  four 
months  after  the  forfeiture,  and  had  no  exist- 
ence at  the  time  of  the  forfeiture.    It  had  no 
animation   to  suspend.     After  a  forfeiture, 
salt  may  be  brought,  by  any  person  having 
a  cause  against  the  corporation,  against  the 
directors  as  trustees ;  and,  if  they  fall  or  re- . 
fnse  to  appear  and  defend,'  the  court  may  ap- 
point a  trustee  to  do  so.     Said  action  was 
brought  against  the   Montana   corporation, 
and  the  complaint  In  no  manner  makes  the 
directors  defendants  therein. 

The  CHIEF  JUSTICE  states  In  bis  opinion 
that  the  directors  of  said  Montana  corporation 
caused  an  appearance  of  that  corporation  to 
be  entered  in  said  action.  I  would  ask.  How 
could  the  directors  cause  a  legal  appearance 
to  be  entered  for  the  Montana  corporation 
when  under  the  law  that  corporation  was 
prohibited  from  appearing  or  defending  in 
any  action  or  doing  any  business  whatever  In 
tlito  state,  and  especially  when  it  was  made 
a  crime  for  them  to  appear  and  defend  In 
said  case?  Said  directors  could  not  appear 
for  the  Montana  corporation  under  the  pro- 
visions of  said  act 

The  CHIEF  JUSTICE  states  that  the  di- 
rectors responded  to  the  service  of  process, 
appeared  and  answered,  and  entered  upon 
the  trial  of  the  case,  and  then  in  the  midst 
of  the  trial,  withdrew.  The  record,  as  I 
understand  it  shows  that  the  only  appear- 
ance that  was  made  was  for  and  on  behalf 
of  the  Montana  corporation.  The  directors 
as  directors,  or  trustees  for  creditors  and 
stockholders,  made  no  appearance  whatever. 
The  CHIEF  JUSTICE  says  In  his  opinion 
that  the  order  of  the  trial  court  appointing 
the  trustee  recites  that  the  directors  of  this 
noDcomplylng  corporation  are  nonresidents  of 
the  state  and  beyond  the  jurisdiction  of  the 
court  "and  that  fact  is  not  denied."    The 


record  shows  that  that  atatemont  In  the  order 
of  the  district  court  is  not  true;  the  Judge 
was  there  mistaken.  The  record  shows  that 
the  directors  had  all  appeared  and  submitted 
themselves  to  the  Jurisdiction  of  the  court 
by  bringing  an  action  in  said  court  to  test  the 
validity  of  the  mortgage  sought  to  be  fore- 
dooed  in  the  original  case,  and  that  action 
wu  poidlng  In  that  court  from  the  29th  day 
of  April,  1013,  and  was  pending  at  the  time 
said  order  was  made,  and  a  resident  attorney 
of  this  state  was  one  of  the  attorneys  who  ap- 
peared for  said  directors. 

However,  if  the  commencement  of  said  ac- 
tion by  the  directors,  involving  the  question 
of  the  validity  of  the  mortgage  that  was 
sought  to  be  foreclosed,  did  not  give  the 
court  Jurisdiction  of  the  directors  in  the  fore- 
closure suit  if  the  court  holds  that  that  ac- 
tion was  still  pending,  and  that  service  of 
summons  had  been  properly  made  on  the  ndb- 
complylng  corporation,  and  tliat  attorneys 
had  appeared  for  It  the  law  would  require 
the  service  of  all  motions  and  papers  in  that 
action  to  l>e  made  upon  the  attorneys  appear- 
ing therein.  It  is  contended  that  said  action 
is  still  pending,  and.  If  so,  the  attorneys  who 
appeared  therein  for  the  defendant  ought  to 
have  been  served  with  a  notice  of  said  motion 
to  appoint  the  trustee.  Connsel  for  the  plain- 
tiffs ought  not  to  be  permitted  to  "play  ftist 
and  loose"  in  this  matter,  and  contend  that 
the  action  is  pending,  and  that  service  of 
summons  and  appearance  has  been  made  by 
counsel  for  the  defendant  corporation,  and 
then  refuse  or  decline  to  serve  all  papers  In 
such  action  npon  the  attorneys. 

The  CHIEF  JUSTICE  would  Indicate  by 
Ills  opinion  that  he  was  a  Uttie  doubtful 
whether  the  trial  court  or  judge  had  power 
to  appoint  a  "receiver"  and  clothe  him  with 
full  power  and  authority  to  settle  the  busi- 
ness and  affairs  of  the  Montana  corporation 
in  general,  but  holds  that  the  court  had 
jurisdiction  to  appoint  him  to  defend  in  said 
action,  and  in  support  of  that  proposition  re- 
fers to  two  cases  decided  by  this  court  un- 
der the  provisions  of  section  4329.  It  Is  suf- 
ficient to  say  that  the  application  for  the  ap- 
pointment of  said  receiver  was  not  made  un- 
der the  provisions  of  section  4329,  but  was 
made  under  the  provisions  of  the  act  of  1912, 
and  that  law  was  not  Intended  to  be  supple- 
mented by  the  provisions  of  section  4329  In 
regard  to  the  appointment  of  recovers  for 
corporations.  The  act  of  1912  was  passed 
for  the  purpose  of  winding  up  the  affairs  of 
a  corporation  in  this  state  that  had  forfeited 
its  rights  to  do  business  therein.  Under  the 
provisions  of' said  act  domestic  and  foreign 
corporations  are  placed  on  the  same  footing; 
neither  has  any  right  to  do  business  In  the 
state  after  the  forfeiture.  The  CHIEF  JUS- 
TICE says  that  a  domestic  corporation  Is 
"dead"  after  the  forfeiture,  and  I  undertake 
to  say  that  a  foreign  corporation  Is  just  as 
dead  in  this  state  as  a  domestic  corporation, 
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after  {he  forfeitnre,  so  ftir  as  its  doing  busi- 
ness In  this  state  Is  concerned. 

The  CHIEF  JUSTICE  states  In  his  opliilon 
that  It  is  left  in  the  discretion  and  within 
the  power  of  the  court  to  appoint  some  com- 
petent person  or  persons  to  act  as  trustee 
or  trustees  where  the  directors  fall  to  act,  or 
for  any  lawful  reason  the  court  may  deem 
them  improper  persons  so  to  act  The  facts 
of  this  case  show  that  the  directors  have 
not  failed  to  act,  and  it  is  not  shown  that 
they  were  disqualified  from  acting.  As  be- 
fore stated,  the  very  next  day  after  it  was 
ascertained  that  the  rights  of  the  Montana 
corporation  had  been  forfeited,  the  directors 
submitted  themselves  to  the  jurisdiction  of 
the  court,  and  employed  a  resident  attorney 
to  represent  them.  The  mere  fact  that  the  di- 
rectors of  a  noncomplylng  corporation  are 
residents  of  another  state  does  not  deprive 
them  of  the  right  to  represent  the  stockhold- 
ers and  creditors  and  authorize  the  court  to 
appoint  a  trustee  in  their  stead.  The  record 
clearly  shows  that  the  directors  were  de- 
sirous of  representing  the  creditors  and  stock- 
holders, and  no  fact  or  facts  appear  in  the 
record  that  would  indicate  that  they  were  in 
any  manner  disqualified  from  so  doing,  or 
that  would  Justify  the  court  in  appointing  a 
trustee  to  take  their  place. 

In  Havemeyer  v.  Superior  Court,  84  Cal. 
327,  24  Pac.  121,  10  L.  R.  A.  627,  18  Am. 
St.  Rep.  192,  the  court  held  that,  upon  the 
involuntary,  as  well  as  voluntary,  dissolu- 
tion of  a  corporation,  the  administration  and 
distribution  of  its  assets  is  left,  as  a  rule,  to 
the  directors  in  ofiSce  at  the  date  of  disso- 
lution, even  though  the  dissolution  be  upon 
Judgment  of  forfeiture,  and  that  the  appolntr 
ment  of  a  receiver  is  an  exception  to  be  made 
only  in  cases  of  neglect  of  duty  or  abuse 
of  power  by  the  directors,  when  required  for 
the  protection  of  the  rights  of  a  creditor  or 
stockholder.  That  is  a  very  instructive  case, 
and  construes  section  400  of  the  Civil  Code 
of  California,  which  is  identical  with  section 
2787,  Rev.  Codes  of  Idaho,  and  is  as  fol- 
lows: "Unless  other  persons  are  appointed 
by  the  court,  the  directors  or  managers  of 
the  affairs  of  such  corporation  at  the  time 
of  its  dissolution  are  trustees  of  the  creditors 
and  stockholders  or  members  of  the  corpora- 
tion dissolved,  and  have  power  to  settle  the 
affairs  of  the  corporation."  Section  11  of 
the  Idaho  act  contains,  among  other  things, 
substantially  the  same  provisions  as  does 
said  section  400  of  the  California  Coda  In 
commenting  on  that  section,  the  Supreme 
Court  In  the  Havemeyer  Case,  said:  "By 
its  own  unaided  force,  without- the  Interven- 
tion, or  any  necessity  for  the  Intervention, 
of  a  court,  it  makes  the  directors  managers 
of  the  affairs  of  the  corporation  and  trus- 
tees for  the  creditors  and  stockholders,  with 
full  power  of  settlement"  The  court  held 
that  said  directors  are  amenable  to  the  Ju- 
risdiction of  a  court  of  equity,  and  may  be 
called  to  account  if  they  neglect  their  du^  or 


I  abuse  their  power ;  but  It  holds  that  until 
they  are  so  called  to  an  account  in  an  in- 
dependent action  or  proceeding  by  a  party 
in  interest  no  court  has  any  excuse  for  in- 
terference. Commenting  on  the  decision  of 
the  superior  court  in  that  case,  the  coart 
said:  "Because  a  corporation  has  violated  its 
duty  to  the  public  it  does  not  follow  that 
its  members  cannot  I>e  trusted  to  look  ont 
for  their  own  interests,"  and  suggests  that 
creditors  will  l>e  more  quickly  and  certainly 
paid  without  a  receiver  than  with  one,  as  the 
expenses  of  a  receivership  may  greatly  re- 
duce the  assets  of  such  corporation.  When 
a  corporation  is  thus  dissolved,  Its  property 
vests  in  its  stockholders,  under  our  law,  sub- 
ject only  to  the  claims  of  the  creditors,  and 
after  the  dissolution  of  such  cori)oration,  the 
property  of  the  corporation  is  held  upon  the 
same  tenure,  subject  to  the  same  conditions 
as  similar  property  owned  by  natural  per- 
sons, and  whatever  others  may  do  with  their 
property  they  may  do  after  paying  the  debts 
of  the  dissolved  corporation. 

The  Montana  corporation  has  not  forfeited 
its  property  rights  by  its  failure  to  pay  said 
license  tax  and  comply  with  said  law;    it 
has  simply  forfeited  its   rights  to  do  busi- 
ness in  the  state,  but  said  act  preserved  to 
the  directors  the  right  to  become  the  trus- 
tees of  the  creditors  and  stockholders  of  such 
corporation.    Had  the  Idaho  corporation,  aft- 
'er   the   Montana   corporation   had  forfeited 
its  rights  to  do  business  in  this  state,  brought 
its  action  against  the  directors  of  said  cor- 
poration for  the  foreclosure  of  said  mort- 
gage, the  action  could  have  been  maintain- 
ed, and,  although  the  directors  were  resi- 
dents of  Montana,  plaintiff  could  have  pro- 
cured service  on  them  by  publication  of  sum- 
mons.   There  would  have  been  no  difficulty 
whatever  in   that  regard.     There   was   no 
Montana    corporation   in   existence    in    this 
state  at  the  time  said  action  was  brought, 
and  no  action  can  be  maintained  against  a 
nonexistent  corporation  any  more  than  one 
can  be  maintained  against  a  dead  man.    That 
corporation  was  dead  so  far  as  this  state 
was  concerned,  and  all  the  rights  of  the  Ida- 
ho corporation  could  have  been  fully  protect- 
ed by  complying  with  the  provisions  of  said 
act  of  our  Legislature  in  bringing  its  action, 
as  said  section  11  of  said  act  provides  that 
actions  may  be  brought   against   such    di- 
rectors, and  that  they  may  maintain  actions 
In  the  settlement  of  the  property  rights  of 
such  nonexistent  corporations. 

In  Crossman  v.  Vlvienda  Water  Co.,  150 
CaL  575,  88  Pac.  335,  it  was  held  as  follows: 
"It  is  settled  beyond  question  that  except  as 
otherwise  provided  by  statute,  the  effect  of 
the  dissolution  of  a  corporation  is  to  terminate 
its  existence  as  a  legal  entity,  and  render  It 
incapable  of  suing  or  being  sued  as  a  cor- 
porate body  or  in  its  corporate  name.  It 
is  dead,  and  can  no  more  l>e  proceeded 
against  as  an  existing  corporation  tbau 
could    a    natural   person   after    his    deatli. 
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•  •  •  Aa  to  this,  an  the  tez^wrtten 
agrees  and  their  statement  la  supported  hjr  an 
oTcrwhelmlng  weight  of  aathorlty." 

Many   authorities   hold    that   all   actions 
abate  upon  the  dissolution  of  a  corporation, 
voluntary  or   InToIuntary.     However,   said 
act  of  our  Legislature  provides  that  no  ac- 
tion pending  against  any  corxwration  at  the 
time  of  such  forfeiture  shall  abate  thereby, 
bat  may  be  prosecuted  to  final  Judgment 
This  provision  clearly  Indicates  that  the  Leg- 
islature did  not  Intend  that  any  action  could 
be  brought  and  maintained  against  a  cor- 
poration after  Its  rights  had  been  forfeited 
under  the  provisions  of  said  act    The  for- 
feiture of  the  rights  of  the  Montana  corpora- 
tion In  this  state  put  an  end  to  Its  existence, 
eo  far  as  this  state  Is  concerned,  for  all  pur- 
poses whatsoever  as  a  corporate  entity,  and 
destroyed  all  of  Its  powers  as  such.    In  oth- 
er words,  the  forfeiture  of  all  Its  rights  un- 
der the  laws  of  this  state  meant  Its  legal 
death,  and  there  remained  thereafter  noth- 
ing but  the  settlement  of  Its  estate,  and  said 
act  of  the  Legislature  provides   how   that 
most  be  done. 

It  is  stated  In  5  Thompson  on  Corpora- 
tions (2d  Ed.)  i  6SS0,  as  follows:  "And  while, 
u  will  further  appear,  statutes  may  pro- 
Tide  that  the  directors  and  trustees  at  the 
time  of  dissolution  shall  be  trustees  of  the 
creditors  and  stockholders,   with  power  to 
settle  the  affairs  of  the  corporation,  yet  even 
such  a  statute  does  not  have  the  effect  of 
continuing  the  corporate  existence  so  as  to 
enable  It  to  prosecute  or  defend  an  action 
In  its  corporate  name."    And  in  section  6565, 
the  author  quotes  from  Nelson  v.  Hubbard, 
96  Ala.  238,  11  South.  428,  17  L.  R.  A.  375, 
as  follows:    "The  dlssoluMon  of  a   corpora- 
tion Implies  Its  utter  extinction  and  oblitera- 
tion as  a  body  capable  of  suing  or  being 
sned." 

It  may  be  contended  that  the  Montana  cor- 
poration Is  not  dissolved.  As  I  view  It,  there 
is  nothing  left  of  that  corporation  as  a  cor- 
poration; It  Is  dissolved  and  dead  so  far 
as  this  state  is  concerned,  and  had  It  been 
a  domestic  corporation,  under  the  provisions 
of  said  act  of  our  Legislature,  It  would  have 
forfeited  Its  charter,  and  then  would  have 
been  dead  Indeed,  but  no  more  dead  than  the 
Montana  coriwration  now  Is,  so  far  as  this 
state  Is  concerned. 

It  was  held  In  Combes  v.  Keyes,  89  Wis. 
297,  62  N.  W.  89,  27  L.  R.  A.  369,  46  Am.  St. 
Rep.  839,  that  after  the  dissolution  of  a  cor- 
poration, the  power  to  proceed  Judicially 
against  It  Is  wholly  divested  except  as  spe- 
cially authorized  by  statute.  The  act  of  our 
Legislature  referred  to  especially  reserves 
the  right  to  creditors  and  others  to  sue  the 
directors  and  managers  of  the  dead  cori)ora- 
tion  in  order  to  enforce  any  claims  or  rights 
that  they  may  have  against  It  after  its  rights 
are  forfeited. 


In  Mr.  Justice  STEWART'S  opinion,  he 
quotes  from  section  4329,  Rev.  Codes,  as  sup- 
porting the  doctrine  that  the  court  had  Ju- 
risdiction to  appoint  a  receiver  In  the  case 
at  bar.  That  section,  as  I  view  It,  has  noth- 
ing to  do  with  the  appointment  of  a  trustee 
under  the  provisions  of  said  act.  of  1912. 
There  was  no  showing  made  by  the  Idaho 
corporation  for  the  appointment  of  a  trus- 
tee such  as  Is  required,  under  the  provisions 
of  said  section  4829,  for  the  appointment  of 
a  receiver.  The  law  of  1912  was  enacted 
for  cases  where  corporations  had  forfeited 
their  right  to  do  business  in  the  state  by 
reason  of  their  having  failed  to  pay  their 
license  fee,  and  not  for  the  appointment  of 
a  receiver  on  the  grounds  provided  In  said 
section  4329.  The  provisions  of  that  sec- 
tion have  no  application  whatever  to  this 
case,  and  none  of  the  grounds  authorising 
the  aiipolntment  of  a  receiver  under  section 
4329  were  attempted  to  be  shown  In  the  ap- 
plication to  appoint  said  trustee. 

I,  therefore,  conclude:  (1)  That  under  the 
proTisloDS  of  said  section  the  action  of  the 
Idaho  corporation  could  not  be  maintained 
against  the  Montana  corporation,  it  having 
been  commenced  subsequent  to  the  forfei- 
ture of  the  Montana  corporation  of  its  right 
to  do  business  in  this  state:  (2)  that  the 
trial  court  had  no  Jurisdiction  whatever  to 
appoint  a  trustee  to  defend  the  Montana 
corporation  In  said  action,  as  said  action 
could  not  be  maintained  under  the  law.  No 
creditor  or  stockholder  of  said  corporation 
can  lose  any  rights  whatever  by  following 
the  provisions  of  said  act  of  1912  in  wind- 
ing up  the  affairs  of  said  corporation  in  this 
state.  A  right  of  action  of  any  creditor 
would  In  no  manner  be  destroyed  or  Jeopar- 
dized by  following  Its  plain  provlsiona  A 
peremptory  writ  of  prohibition  ought  to  is- 
sue. 


TWIN  FALLS  COUNTY  v.  WEST  et  al. 
(Supreme  Court  of  Idabo.    Nov.  29,  1913.) 

1.  Records  ({  5*)— Fkks— Power  to  CnANOK 

— COUNTIBS. 

Where  a  statute  fixes  the  fees  to  be  charg- 
ed for  recording  written  instruments,  the  board 
of  county  commissioners  have  no  power  or  au- 
thority to  cbange  the  fee  and  to  direct  and  re- 
quire the  recorder  to  record  such  Instruments 
at  a  less  or  different  rate  than  that  prescribed 
by  statute. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec. 
Dig.  {  5.*] 

2.  Rkoistebs   or  Deeds  ({  7*)— Action  on 
Rxcordeb's  Bond— EtsTOPPBi.. 

Where  the  board  of  county  commissioners 
entered  into  an  agreement  or  arrangement  with 
the  representative  of  a  land  and  water  com- 
pany, whereby  it  was  agreed  that  a  certain 
class  of  instruments  should  be  recorded  at  a 
flat  rate  of  so  much  per  instrument,  irrespec- 
tive of  the  number  of  folios  contained  in  the  in- 
strument, and  the  amount  charged  was  not 
equal  to  the  amount  required  by  statute,  and 
the  county  recorder  followed  and  carried  out 
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the  terms  of  tbe  arrangement  and  agreement 
and  did  tbe  recording  for  tbe  amount  specified 
and  returned  the  fees  so  collected  to  the  county, 
and  made  his  reports  and  settled  with  the  coun- 
^,  and  the  board  of  commissioners  approved 
and  allowed  his  reports  and .  accounts,  and  it  is 
admitted  that  the  recorder  turned  over  to  the 
county  all  the  fees  actually  received  by  him, 
and  after  the  expiration  of  his  term  of  ofhce 
and  the  term  of  office  of  the  board  of  commis- 
sioners, who  made  and  entered  into  such  agree- 
ment, the  board  of  commissioners  commences  an 
action  against  the  recorder  for  the  collection  of 
the  sum  which  represents  the  difference  be- 
tween the  amount  actually  received  and  the 
amount  required  by  statute,  held,  that  it  would 
be  inequitable  and  unjust  to  allow  the  county 
to  maintain  such  action  against  the  officer  and 
his  bondsmen,  and  that  tbe  doctrine  of  estoppel 
ought  to  apply  against  the  county  in  such  case. 

lEd,  Note. — For  other  cases,  see  Registers  of 
Deeds,  Cent  Dig.  {{  15,  16 ;   Dec  Dig.  {  7.*] 

8.  Rkcobdb  (t  5*)— Feks— Right  to  Recover. 
Under  such  circumstances,  the  only  reme- 
dy left  to  the  county  is  to  pursue  the  person  or 
corporation  that  had  the  work  done  for  the  bal- 
ance due  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Records,  Dec. 
Dig.  {  6.*] 

Stewart,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Twin  Falls 
County;   C.  O.  Stockslager,  Judge. 

Action  by  Twin  Falls  County  against  H.  T. 
West  and  others  on  an  official  bond.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

S.  H.  Hays,  of  Boise  City,  and  Sweeley  A 
Sweeley  and  W.  P.  Gutbrle,  all  of  Twin  Falls, 
for  appellants.  A.  R.  Hicks,  Co.  Atty.,  of 
Twin  Falls,  for  respondent 

AIIiSHIB,  O.  J.  This  action  was  Insti- 
tuted against  H.  T.  West  and  the  U.  S.  Fidel- 
ity &  Guaranty  Company  to  recover  on  an 
official  bond  which  West  bad  given  for  the 
faithful  discbarge  of  the  duties  of  clerk  of 
the  district  court  and  ex  officio  county  re- 
corder of  Twin  Falls  county. 

Twin  Falls  county  was  formerly  a  part  of 
Cassia  county,  and  tbe  territory  now  com- 
prised In  Twin  Falls  county  was  organized 
by  act  of  the  Legislature  of  February,  1907, 
and  tbe  appellant  West  was  appointed  to  the 
office  of  clerk  of  the  district  court  and  ex 
officio  county  recorder.  Prior  to  the  creation 
of  Twin  Falls  county,  and  while  it  was  yet 
a  part  of  Cassia  county,  the  county  recorder 
and  board  of  commissioners  of  Cassia  county 
had  entered  into  some  kind  of  an  arrange- 
ment with  the  Twin  Falls  Land  &  Water 
Company,  whereby  the  county  was  to  give  the 
latter  corporation  a  straight  flat  rate  of  40 
cents  each  for  recording  what  were  common- 
ly designated  as  water  contracts,  whereby  tbe 
company  contracted  velth  purchasers  of  wa- 
ter rights  for  watering  lands  under  their 
canal  system  for  the  sale  of  such  right  to  the 
purchaser.  At  the  time  West  went  into  of- 
fice, the  representative  of  the  water  company 


appeared  before  the  board  of  county  oommis- 
sioners  of  Twin  Falls  county,  and  asked  the 
board  to  authorise  and  direct  the  recorder 
to  continue  the  same  arrangement  and  agree- 
ment in  the  latter  county  by  continuing  to 
record  all  water  right  contracts  issued  bt 
this  Lend  &  Water  Company  at  the  flat  rate 
of  40  cents  each.    The  appellant  West  there- 
upon advised  the  board  and  tbe  r^resenta- 
tive  of  the  company  that  the  new  county  was 
paying  sofasethlng  like  double  tbe  salaries 
that  had  been  paid  in  the  old  county  of  Cas- 
sia, and  that  it  would  consequentiy  cost  more 
to  have  the  instruments  recorded,  and  that 
they  should  charge  at  least  $1  per  instru- 
ment.   It  was  finally  understood  and  agreed 
that  these  instruments  should  be  recorded  at 
the  flat  rate  of  $1  each,  and  the  board  of 
commissioners  so  agreed  and  instructed  tbe 
recorder  to  charge  accordingly.     Thereafter 
and  during  West's  term  of  office,  he  recorded 
a  large  number  of  these  contracts,  both  for 
the  Twin  Falls  Land  &  Water  Company,  and 
later  on  for   the  Twin  Falls-Salmon   River 
iLand  &  Water  Company,  and  from  time  to 
time  made  a  report  of  his  fees  to  the  board 
of  commissioners,  and  his  reports  were  ap- 
proved, setUed,  and  allowed,  and,  after  the 
completion  of  bis  term,  he  went  out  of  of- 
fice with  his  accounts  all  audited,  allowed, 
and  approved.    Thereafter  and  on  the  29th 
day  of  April,  1911,  the  county,  acting  through 
a  new  and  dUFerent  board  of  commissioners, 
caused  an  action  to  be  Instituted   against 
West  and  the  Surety  Company  on  his  official 
bond,  for  the  recovery  of  the  sum  of  $8,791.41, 
togetiier  with  interest,  which  represented  tbe 
diffeoenoe  between  the  price  which  he  had 
charged  these  land  and  water  companies  for 
recording   contracts   and   the   amount    that 
the  recording  thereof  would  have  actually 
amounted  to  had  be  made  the  regular  charge 
prescribed  by  the  statute  for  recording  such 
instruments.    Defendant  West  and  the  Sure- 
ty Company  appeared  and  answered,  and  the 
case  went  to  trial  and  resulted  in  a  Judgment 
In  favor  of  the  plaintiff  and  against  tbe  de- 
fendants, from  which  this  appeal  has  been 
prosecuted.    The  material  facts  of  the  case 
are  substantially  as  above  set  out. 

[1]  The   appellant   contends    that,    under 
these  facts,  the  county  is  estopped  and  pre- 
cluded from  maintaining  its  action  against 
appellants  for  the  recovery  of  the  difference 
between  the  fees  actually  collected  and  that 
which  should  have  been  collected  under  the 
statute.    The  gist  of  this  argument  Is  that, 
since  tbe  board  of  commissioners    are   the 
chief  and  superior  officers  of  tbe  county,  who 
have  the  supervision  and  control  of  the  finan- 
cial affairs  of  the  county  and  the  settlements 
with  various  county  officers  and  the  auditing 
and  allowance  of  dalms  and  accounts,  they 
could  not  authorize  and  direct  the  recorder 
to  do  this  recording  for  a  fixed,  sum,   and 
then,  after  he  has  done  tbe  work  as  directed. 
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and  collected  only  the  amonnt  agreed  npon 
and  after  .he  has  settled  with  the  commis- 
sioners, maintain  an  action  against  him  for 
the  collection  of  the  deficiency. 

The  county,  <Hi  the  other  hand,  contends 
that,    under  the  decision  of  this  court  In 
Lincoln  County  t.  Twin  Falls  North  Side 
Land  &  Water  Co.,  23  Idaho,  433,  130  Pac. 
7^  the  board  of  eommlssioners  had  no  pow- 
er or  authority  to  glre  any  such  lustmctlons, 
or  to  enter  into  any  agreement,  whereby  the 
recorder  should  record  Instruments  for  any 
less  sum  than  that  prescribed  by  the  stat- 
ute (section  2124,  Rer.  Codes).    In  the  opinion 
in  that  case,  the  court.   In  ^scussing  the 
right  of  the  county  to  sue  the  company  that 
had   the  work   done,  and  holding   that   It 
might  maintain  the  action  directly  against 
the  comiMmy,  said:    "It  may  pursue  the  offi- 
cer and  his  bondsmen,  or  it  may  pursue -di- 
rectly the  party  who  had  the  senrlce  per- 
formed."   Tliat  language,  however,  was  osed 
In  connection  with  the  general  dlscnssion  of 
the  liability  of  the  officer  to  respond  to  the 
county  for  the  fuU  statutory  fees,  as  well  as 
the  liability  of  the  person  or  company  having 
the   recording   done,    and    accordingly,   the 
court  held  that  the  right  of  action  would  lie 
against  either  the  officer  or  the  Indirldnal  or 
corporation  having  the  work  done  and  direct- 
ly liable  for  the  i>ayment  of  the  fees.     No 
question  was  discussed  in  that  case  of  the 
liability  of  the  officer  directly  to  the  county, 
where  he  had  acted  under  lustmctlons  from 
the  board  of  commissioners,  and  had  turned 
over  to  the  county  all  the  fees  that  he  had 
actually  collected  under  those  instructions. 
It  is  also  true  that  the  recorder  was  not 
oUlged  to  follow  the  instructions  of  the  com- 
missioners or  any  one  else,  when  they  ran 
counter  to  the  statute.    He  might  have  never- 
theless Insisted  on  the  statutory  fees,  and 
have  required  the  payment  of  the  same  be- 
fore doing  the  work.    He  no  donbt  thought, 
bowever,  that  it  was  his  duty  to  follow  the 
lustmctlons  of  the  board  of  commissioners, 
and  accordingly  did  the  work  here  in  ques- 
tion at  the  uniform  flat  rate  of  $1  per  instm- 
ment  recorded.     It  is  admitted  that  the  ap- 
pellant accounted  for  and  turned  over  to  the 
coanty  all  the  fees  actually  received  by  him. 
It  Is  evident  at  a  glance  that  a  great  wrong 
and  injustice  would   be  done  appellant  if, 
acting  under  these  instructions  and  directions 
and  the  evident  t>ellef  that  he  had  a  right  to 
follow  the  advice  and  directions  of  the  board 
of  commissioners,  he  should  now  be  obliged 
to  pay  to  the  county  the  difference  between 
tbe  fees  actually  received  and  the  fees  which 
be  wonid  have  received  had  he  demanded  the 
amonnt  provided  by  statute.    Why  tbe  coun- 
ty should  prosecute   an  action  against   the 
officer,  who  did  not  receive  the  fees,  for  the 
collection  of  something  he  did  not  receive, 
rather,  than  prosecute  an  action  against  the 
real  debtor  at  whose  Instance  and  request 
the  work  was  done,  does  not  appear. 


[3]  It  is  nevertheless  dear  that,  under  the 
decision  of  this  court  in  the  Lincoln  connty 
case,  the  person  or  corporation  having  the 
work  done  is  liable  for  the  balance  wfilch 
should  have  been  paid  at  the  time  the  work 
was  done. 

[I]  The  question  arises  under  the  facts  of 
this  case  as  to  whether  the  doctrine  of  estop- 
pel, which  under  similar  circumstances  would 
unquestionably  be  applied  to  an  individual, 
should  not  be  applied  to  the  county  as  a 
municipal  corporation.  We  are  aware  that 
this  rale  Is  very  rarely  applied  to  the  state, 
county,  or  municipal  corporations.  It  has, 
however,  been  adopted  in  exceptional  and 
unusual  cases  against  municipal  corporations 
in  a  number  of  instances  and  was  so  apiAled 
by  this  court  In  Boise  City  v.  Wilkinson,  16 
Idaho,  177,  102  Pac.  157,  and  In  commenting 
npon  the  rale,  the  court  said:  "We  recognize 
that,  as  a  general  rale,  the  doctrine  of  estop- 
pel does  not  apply  to  municipal  corporations, 
and  we  are  not  unmindful  of  the  fact  that 
the  courts  of  many  states  have  absolutely  re- 
fused to  apply  it  to  such  corporations.  We 
are  not  prepared,  however,  to  announce  an 
unalterable  and  unexceptionable  rale  in  this 
state  wtilch  would  inevitably  result  in  per- 
petrating wrong  and  injustice  in  exception- 
al cases  like  this.  Courts  of  equity  are  es- 
tablished for  the  admlnistraUon  of  Justice  in 
those  peculiar  cases  where  substantial  Jus- 
tice cannot  be  administered  under  the  ex- 
press roles  of  law,  and  to  adopt  a  rigid  rale 
that  recognizes  no  exceptions  would  be  to  rob 
such  courts  of  much  of  their  efficacy  and 
p<}wer  for  administering  even-handed  Jus- 
tice. The  people  in  their  collective  and  sov- 
ereign capacity  ought  to  observe  the  same 
rales  and  standard  of  honesty  and  fair 
dealing  that  is  expected  of  a  private  citi- 
zen. In  their  collective  and  governmental 
capacity,  they  should  no  more  be  allowed  to 
lull  the  dticim  to  repose  and  confidence  In 
what  would  otherwise  be  a  false  and  errone- 
ous position  than  should  the  private  citizen." 

A  large  number  of  authorities  were  cited 
in  support  of  the  conclusion  there  reached. 
In  addition  to  the  authorities  died  in  that 
case,  the  following  are  also  in  point:  Jor- 
dan V.  aty  of  Ohenoa,  166  lU.  630,  47  N.  B. 
191;  aty  of  Los  Angeles  v.  Cohn,  101  CaL 
373,  36  Pac;  1002;  HubbeU  v.  City,  64  Kan. 
646,  68  Pac.  62;  Board  of  Commissioners  v. 
City  of  Denver,  30  Colo.  13,  68  Pac.  686; 
OUver  V.  Synhorst,  48  Or.  292,  86  Pae  876,  7 
L.  B.  A.  (N.  S.)  243 ;  and  City  of  Colorado 
Springs  v.  Colorado  City,  42  Colo.  76,  04  Pac. 
3ia 

It  strikes  us  that  it  would  shock  the  sense 
of  honesty  and  fair  dealing  of  the  average 
citizen  as  quickly  for  a  county  or  other  mu- 
nicipal corporation  to  recover  a  Judgment 
against  an  officer,  under  facts  and  circum- 
stances such  as  are  disclosed  here,  as  it 
would  for  one  individual  to  recover  against 
another,  under  a  like  state  of  facts  and  dr- 
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cumstances.  Elstoppel  is  an  equitable  doc- 
trine to  be  applied  in  a  court  of  conscience 
for  the  purposes  of  accomplishing  even-hand- 
ed Justice.  The  application  of  ttiat  doctrine 
to  the  present  case,  in  an  action  between  the 
county  of  Twin  Falls  and  this  api)ellant,  will 
certainly  accomplish  substantial  Justice  and 
equity  between  the  two  litigants.  The  fact 
that  Twin  Falls  county  had  lost  over  $8,000 
by  this  transaction,  and  that  it  ought  to  be 
able  to  recover  it  from  the  real  debtor  would 
not  justify  the  courts  in  allowing  the  coun- 
ty to  recover  that  sum  from  the  officer,  who 
acted  under  the  direction  of  the  board  of 
commissioners  of  the  county,  and  who  might 
be  obliged  to  lose  the  whole  sum  if  a  Judg- 
ment like  this  should  stand. 

From  what  has  been  said,  it  follows  that 
the  Judgment  in  this  case  .ought  to  be  re- 
versed, and  it  is  so  ordered,  and  the  cause  is 
remanded  to  the  trial  court,  with  direction  to 
dismiss  the  action.  Costs  awarded  in  favor 
of  appellant. 

SDIiLIVAN,  J.  (conearrlng  specially).  I 
concur  in  the  conclusion  reached  by  the  ma- 
jority of  the  court  to  the  effect  that  the 
plaintiCC  cannot  recover  in  this  action.  I  am 
also  of  the  opinion  that  the  county  cannot  re- 
cover from  any  one  on  the  claim  sued  on  here- 
in. In  my  dissenting  opinion  in  the  case  of 
Lincoln  County  v.  Twin  Falls,  etc.,  Co.,  23 
Idaho,  441,  130  Pac.  788,  my  views  are  ex- 
pressed as  to  the  right  of  the  county  to  re- 
cover such  fees  as  are  claimed  in  this  case. 

STEWART,  J.  I  concur  in  the  opinion  of 
Chief  Justice  AILSHIE  in  this  case,  except 
in  the  Chief  Justice's  language  in  approving 
the  language  used  by  the  same  Chief  Jus- 
tice In  the  opinion  of  Lincoln  County  v. 
Twin  Falls  North  Side  Land  &  Water  Co., 
23  Idaho,  433,  130  Pac.  788,  as  follows:  "It 
may  pursue  the  officer  and  his  bondsmen,  or 
it  may  pursue  directly  the  party  who  had  the 
service  performed."  The  reason  for  this  is 
that  in  the  present  case  we  hold  that  the  of- 
ficer is  not  liable,  by  reason  of  the  facts  shown 
In  the  case  (and  in  that  I  concur),  and  the 
same  reasoning,  in  my  Judgment,  should  also 
apply  to  both  the  bondsmen  of  the  officer  and 
the  party  who  had  the  service  performed.  I 
see  no  reason  for  distinguishing  the  party 
from  the  bondsmen,  who  only  guaranteed  the 
performance  of  the  duty  of  the  officer  ac- 
cording to  law,  and  the  party  who  had  the 
services  iierformed  paid  the  money  with  the 
understanding  that  the  charge  made  by  the 
officer  was  the  charge  agreed  to  and  approved 
by  the  county  commissioners.  While  the  lan- 
guage used  above  Is  perhaps  true  as  a  gener- 
al rule,  as  was  stated  In  that  case  and  In  the 
present  case,  the  distinction  I  hold  is  that 
such  rule  should  not  be  applied  to  the  facts 
in  this  case. 


BLOMQUIST  et  al.,  Idaho  Tax  Commiasion,  v. 
BOARD  OF  COM'RS  OF  BAN- 
NOCK   COUIW^Y. 
(Supreme  Court  of  Idaho.     Nov.  29,  1013.) 

1.  Taxation  (|  446%*)— Bquauzatxon— Tax 
CoHuzssiON— CoNsiBucnoN  or  Statotb. 

Held,  .that  the  L^slature  In  creating  the 
Idaho  Tax  Commission  (Sees.  Laws  191S,  p. 
167)  did  not  intend  to  deprive  any  of  the  con- 
Btltntional  officers  or  boards  of  duties  imposed 
upon  them  by  the  express  or  implied  provisioos 
of  the  Constitution,  and  that  it  was  not  intend- 
ed that  said  Tax  Commission  should  usurp  or' 
perform  the  duties  of  the  asseasors  or  county 
boards  of  equalization. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  788 ;   Dec.  Dig.  i  446%.*] 

2.  Taxatior  (§  446%*)— Equauzation— Tax 
Commission— VAuniTT  of  Stattttb. 

Held,  that  said  act  is  not  in  conflict  with 
the  provisions  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  788;    Dec.  Dig.  {  446%.*] 

3.  Taxation  (i  460*)  —  Equalization  —  Tax 
Commission— Powers. 

Held,  that  (aid  Tax  Commission  has  not 
the  power  or  authority  to  compel  a  county 
board  of  equalisation  to  adopt  its  views  or  judg- 
ment in  equalizing  the  value  of  certain  property 
for  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  II  800-804 ;    Dec.  Dig.  |  460.*] 

4.  Taxation  ({{  319,  449*)— Assessor- Boabd 
or  Equalization- Powers. 

The  words  "assessor"  and  county  "board  of 
equalization,"  as  used  in  the  state  Constitution, 
carry  with  them  the  powers  usually  conferred 
on  officers  or  boards  of  like  names. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  ;|  514,  527-629,  632-534,  790-799  ; 
Dec.  Dig.  {|  319,  449.*] 

5.  Taxation  (|  449*)  —  Assessment  and 
Equalization  —  Legislative  Power  to 
Change. 

Under  the  provisions  of  section  6,  art  18, 
of  the  Constitution,  it  is  essential  that  the  as- 
sessment of  property  located  wholly  within  a 
county  shall  be  made  by  the  assessor  elected  by 
the  voters  of  the  county,  and  after  such  assess- 
ment is  made,  the  county  board  of  equalization 
may  equalize  such  assessments. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  790-799 ;  Dec  Dig.  |  449.*] 

6.  Taxation  (J  317*)  —  Assessment  and 
Equalization  —  Legislative  Power  to 
Change. 

Under  the  provisions  of  the  state  Consti- 
tution, the  Legislature  cannot,  assess  property, 
nor  can  any  appointive  board  do  so. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent  Dig.  {{  625,  526;    Dec.  Dig.  i  317.*] 

7.  TAXAXioK  (I  449*)  —  Assessment  and 
Equalization  —  Legislative  Power  to 
Chanob. 

Since  the  Constitution  provides  a  method 
or  system  for  the  assessment  of  property,  with 
the  object  and  purpose  of  arriving  at  a  uniform- 
ity of  valuation,  and  has  designated  certain  offi- 
cers to  perform  the  duties  relative  thereto,  it  is 
beyond  the  power  of  the  Legislature  to  take 
from  such  officers  such  duties. 

[Bid.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |§  790-799;   Dec.  Dig.  i  449.*] 

8.  Taxation  (81  449,  497*)— Equalization- 
Powers  or  Tax  Commission- Manuamub. 

When  the  county  board  of  equalization  ex- 
ercises its  legal  discretion  in  regard  to  equaliz- 
ing the  valuation  of  property  for  assessment. 
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and  does  so  in  good  faith  and  withoat  timad, 
the  Tax  Commiaiioii  had  no  aathori^  to  set 
aside  such  action  and  anbatitnte  its  own  jadg- 
ment  therefor. 

rEId.  Note.— For  other  cases,  see  Taxation, 
Cent.  DiK.  H  790-799,  9U,  9U ;  D«l  Dig.  U 
449,  497.»1 

9.  TAZAnoir  (I  26*>— GHAifOK  or  Mjeihod— 

IjCOI8i.ativk  Powkbs. 

Since  the  Constitution  provides  a  scheme 
or  framework  for  the  administration  of  the  rsv^ 
enoe  lawa  of  the  state,  the  l<«(ialatnre  cannot 
sabstitnte  another  and  different  scheme  or 
method  therefor. 

[E^  Note.— For  other  casea,  aee  Taxation, 
Cent.  Dig.  |  69;   Dec.  Dig.  |  2S.*] 

1<K  TAXATioif  a  25*>— Chawo*  o»  Miihod— 

IjBgisi.atitb  Powns. 

Section  e,  art  18,  of  the  state  Constitntion 
proTides  for  the  biennial  election  of  count; 
coQimtasionera,  and  section  12  of  article  7  pro- 
vides that  the  boards  of  county  commissioners 
of  the  several  counties  of  the  state  shall  conati- 
tate  boards  of  equalisation  in  their  respective 
eoantiea,  whose  duty  It  ahall  be  to  equalize  the 
valuation  of  taxable  property  in  their  reapee- 
tive  counties: 

fBM.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  89;   Dec.  Die  i  2S.*] 

11.  Taxatiok  (I  276»)  — AaarasiMHT— SiTOB 
OF  Propkbtt. 

A  state  board  of  equalization  is  provided 
for  by  section  12,  trt.  7,  of  the  state  Gonstita- 
tion,  oonsisting  of  five  itate  officers.  Tliat 
board  bats  power  to  equalize  the  assessment  of 
property  between  different  counties  of  the  state, 
and  also  to  assess  the  property  of  railroads, 
telefrraph,  telephone,  and  transinission  lines  of 
the  state. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {f  453,  466-468:   Dec.  Dig.  |  27a •] 

12.  HAifDAirns  ({  72*>— Extent  of  Rkuef— 

DiSCBETIORABT  ACTS  OF  OrPlCERS. 

In  mandamus  proceedinga,  if  the  action  re- 
qahred  is  judicial  and  discretionary  in  its  na- 
tnre,  the  court  could  only  compel  the  officer  to 
act,  but  could  not  compel  him  to  decide  in  any 
particalar  manner. 

[Sd.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {  134 ;    Dec.  Dig.  I  72.*] 

13.  Taxation  (I  2S*)— Chahob  or  Mkihod— 

X«aT8I.ATIVB   POWEBB. 

The  Legislature  has  no  power  or  authority 
to  set  aside  the  revenue  system  of  the  state  for 
ssneTJng,  equalising,  and  tazlag  property  tm- 
tablished  by  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  58 ;   Dec.  Dig.  {  25.*] 

14.  Taxatioh  a  276*)- AssESsifflKT— SiTtrs 
Of  Propebtt. 

Where  the  situs  of  property  for  taxation  ia 
not  whoUy  within  any  one  county,  aucb  as  rail- 
roads, telegraph  lines,  etc.,  such  property  may 
be  assessed  as  a  whole  by  the  officers  having 
Jprisdiction  thereof,  snch  as  the  State  Board  of 
Equalisation  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  453,  46&-4e8;   Dec.  Dig.  {  276.*] 

15.  Taxation  (|  450*)— Boakds  or  E<)ualiza- 
nou — Decision- Appeal. 

The  Legislature  has  not  provided  an  ap- 
peal from  the  decision  of  Boards  of  E<qualisa- 


[Ed.    Note. — For  other  cases,   aee   Taxation, 
Cent  Dig.  {f  800-804 ;   Dec.  Dig.  i  450.»] 

16^  Taxation  (i|  449,  497*)— Equalization— 

PowEBS  OF  Tax  Cohkission— Mandamus. 

The   Idaho  Tax  Commission  is  not  given 

the  power,  under  the  provisions  of  said  act,  to 

compel  the  county  boaid  of  equalization,  where 


such  board  has  acted  vrithin  Its  legal  discre- 
tion, and  fairly  and  honeatiy,  to  change  snch 
action  and  make  it  conform  to  the  Judgment  of 
the  Commission  in  snch,  matter. 

(E<d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  790-799,  911,  9i^ ;  Dec  Dig.  ff 
449.  497.*]  ,    ".         , 

Origiiial  proceedinga  by  J.  A  BloinqniBt 
and  others,  as  the  Idaho  Tax  Commission, 
for  a  writ  of  mandate  to  compel  the  Coun- 
ty Commissioners  of  Bannock  County,  act- 
ing as  a  Board  of  Equalization,  to  cliange 
Its  equalisation  of  the  value  of  certain  prop- 
erty to  conform  to  the  views  of  the  Tax 
Commission  In  regard  thereto.  Alternative 
writ  quashed,  and  peremptory  writ  denied. 

D.  Worth  Clarlc,  of  Pocatello,  and  James 
E.  Babb,  of  Lewlston,  for  plalntlfla  J.  U. 
Peterson,  Atty.  Gen.,  J.  J.  Guheen  and  T.  C. 
Coflln,  Aast.  Attys.  Gen.,  and  McDougall  ft 
Jones,  of  Pocatello,  for  defendant 

SULIilVAN,  J.  This  is  an  application  by 
the  Tax  Commission  of  the  state  for  a  writ 
of  mandate  to  the  Board  of  Coonty  Cominls- 
stoners  of  Bannock  County,  sitting  as  a 
Board  of  Equalization  for  Bannock  County, 
to  compel  said  board  to  equalize  the  taxes 
of  Franklin  ft  Hays  in  the  amonnts  fixed 
by  an  order  made  by  said  Idaho  Tax  Com- 
mission, and  to  compel  them  to  comply  with 
said  order  in  all  respects.  DtMn  the  appli- 
cation of  said  Tax  Commission,  the  alterna- 
tive writ  of  mandate  was  Issued,  and  the  said 
board  made  due  return  thereto,  and  the 
cause  came  on  for  hearing  before  this  court 
upon  the  petition  and  aflldaTlt  and  motion  to 
quash  Interposed  by  the  defendants.  Briefly, 
the  facts  are  as  follows:  N.  O.  Franklin 
and  B.  J.  Hays  constitute  a  partnership  do- 
ing business  in  Pocatello,  Bannock  county. 
The  property  of  the  partbershlp  was  assessed 
by  the  assessor  of  said  county  for  taxes  for 
the  year  1913,  as  follows:  Improvements 
situated  upon  block  39,  $15,000;  machinery, 
|o,000.  Thereafter  application  was  made  to 
said  Board  of  Equalization  for  a  reduction  in 
this  valuation,  with  the  result  that  the  board 
refused  to  reduce  the  assessment  as  to  the 
improyements,  but  reduced  the  assessment 
on  machinery  to  $3,000,  making  the  total  as- 
sessment as  equalized  $18,000  on  said  im- 
provements and  machlnei?.  Said  partner- 
ship then  filed  their  complaint  with  the  Ida- 
bo  Tax  Commission,  the  plaintiffs  herein, 
after  which  a  hearing  was  bad,  where  all 
parties  Interested  appeared,  and  evidence 
was  taken  before  said  Commission  as  to  the 
actual  cash  value  of  said  property,  and  upon 
consideration  of  such  evidence  the  commis- 
sion entered  an  order,  which  was  duly  serv- 
ed upon  the  defendants,  a  iMirt  of  which 
order  is  as  follows :  "It  is  therefore  ordered 
that  the  order  of  the  said  Board  of  Equaliza- 
tion, reducing  the  valuation  of  said  machin- 
ery to  the  qum  of  $3,000,  and  their  refusal 


•Tor  otiiar  cases  see  same  topic  and  section  NITIIBBR  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Berioa  ft  Rep'r  Indezsa 


176 


187  PACIFIC  REPOBTBR 


(Idaho 


and  neglect  to  reduce  the  valuation  fixed  by 
the  assessor  upon  the  brewery  building  afore- 
said, be  and  the  saiqe  is  hereby  set  aside 
and  declared  erroneons  and  of  no  effect 
It  Is  further  ordered  that  the  said  Board 
of  Equalization,  consisting  of  Meyers  Cohn, 
George  Oittins,  and  W.  B.  Wright,  be  and 
they  are  hereby  directed  that  immediately 
upon  receiving  notice  of  this  order,  to  en- 
ter upon  the  assessment  roll  of  the  said 
Bannock  county,  state  of  Idaho,  or  canse  to 
be  entered  thereon  in  accordance  with  the 
statute  in  such  cases  provided,  the  valuation 
of  the  aforesaid  improvements  upon  said  lots 
at  the  sum  of  $10,000,  and  the  machinery 
above  referred  to  at  the  sum  of  $1,000,  and 
that  when  such  change  in  said  assessment 
shall  have  been  made  as  herein  directed,  the 
same  shall  become  the  equalized  assessment 
of  said  property,  upon  which  shall  be  com- 
puted the  taxes  to  be  paid  by  the  said  own- 
er of  said  property  for  the  year  1913."  The 
Board  of  EJqnallzation  of  Bannock  connty 
refused  to  comply  with  said  order  so  made, 
and  the  Idaho  Tax  Coitamlssion  now  seeks  in 
this  proceeding  to  compel  said  board  to  com- 
ply with  said  order. 

[1,2]  The  constitutionality  of  the  act  of 
the  Legislature  creating  the  Idaho  Tax  Com- 
mission, and  providing  for  its  organization 
and  defining  its  powers  and  duties,  ete. 
(Se&s.  Laws  1913,  p.  167),  is  raised  by  this 
proceeding,  and  if  it  be  determined  that  said 
act  Is  constitutional,  then  the  question  of  the 
duties  of  said  Tax  Commission  is  also 
raised. 

It  is  contended  by  counsel  for  the  Tax 
Commission  that  said  act  was  intended  to 
give  plenary  powers  to  said  Commission  as  set 
forth  In  section  8  of  the  act,  which  section  Is 
as  follows:  "The  Commission  shall  super- 
vise the  administration  of  all  laws  relating 
to  the  assessment  of  property,  and  the  levy, 
collection,  apportionment  and  distribution  of 
taxes,  and  shall  exercise  power  and  authority 
to  enforce  all  such  laws,  and  in  so  doing 
shall  oversee  all  boards  of  assessment,  boards 
of  equalization  and  all  ofBcers  upon  whom 
any  duties  devolve  under  the  revenue  laws 
of  this  state,  and  require  all  such  boards 
and  officers  to  perform  the  duties  Imposed 
upon  them  by  such  laws,  and  may  examine 
all  books,  records  and  accounts  of  such  boards 
and  officers,  and  require  such  boards  and  of- 
ficers to  furnish  the  Commission  such  rec- 
ords, data  and  information  as  may  be  had 
from  the  records  in  their  several  offices  and 
as  the  Commission  may  deem  necessary."  It 
will  be  observed  from  the  provisions  of  said 
section  that  It  does  not  confine  the  supervi- 
sion and  administrative  powers  of  the  Tax 
Commission  to  any  one  department  or  feature 
in  the  levy,  collection,  apportionment,  or  dis- 
tribution of  taxes,  but  makes  its  powers  in 
this  respect  general,  so  as  to  cover  all  fea- 
tures of  the  revenue  laws  of  the  state  pro- 
viding for  the  asseesment,  levy,  collection. 


apportionment,  and  dlstrlbntfon  of  tezeg.  It 
is  clear  that  if  the  provisions  of  said  sec- 
tion must  be  so  construed  as  to  run  counter 
to,  or  be  in  conflict  with,  any  of  the  provi- 
sions of  oar  Constitution  in  regard  to  the  as- 
sessment, collection,  etc.,  of  taxes,  then  said 
act  must  be  held  to  be  In  violation  of  the 
Constitution ;  but  if  the  duties  imposed  upon 
said  board  by  said  act  do  not  take  away  from 
or  impinge  upon  the  duties  of  the  constita- 
tional  officers  who  are  authorized  to  assess, 
equalize,  collect,  and  distribute  taxes,  then 
said  act  Is  not  in  conflict  with  the  Constlta- 
tion  and  is  valid. 

[3, 1]  The  direct  question  at  issue  in  this 
case  is.  Has  the  Tax  Commission  power  to 
compel  a  county  board  of  equalization  to 
adopt  its  views  in  equalizing  the  value  of  cer- 
tain property  for  taxation?    The  assessor  is 
required  to  assess  the  property  in  his  county 
at  Its  actual  cash  value,  according  to  his  hon- 
est opinion  and  best  Judgment,  and  it  the 
opinion  of  the  Tax  Commission  is  different 
from  that  of  the  assessor,  the  Tax  Commis- 
sion cannot  com^tel  the  assessor  to  change 
such  assessment  and  make  it  conform  to  the 
opinion  of  the  Tax  Commission.    And  so  with 
the  Board  of  Equalization.     It  has  certain 
discretion  in  the  equalization  of  the  values 
placed  upon  property  within  its  county  by 
the  assessor ;  and,  while  the  Tax  Commission 
has  full  i>ower  and  authority  to  consult  and 
advise  with  the  Board  of  Equalization  In  re- 
gard to  the  true  cash  value  of  the  property 
sought  to  be  equalized,  they  have  no  power 
or  authority  under  said  act  to  compel  the 
Board  of  Equalization  to  equalize  according 
to  the  Commission's  views  rather  than  its 
own,  BO  long  as  the  officer  or  board  performs 
the  duties  imposed  by  law,  and  acts  in  good 
faith  and  according  to  his  best  Jadgment  and 
discretion. 

[4-7]  The    words    "assessor"    and    county 
"board  of  equalization,"  as  used  in  the  Con- 
stitution, carry  with  them  the  powers  usual- 
ly conferred  upon  officers  or  boards  of  like 
names.    Under  section  6,  art  18,  of  the  Con- 
stitution, it  is  essential  that  the  assessment 
of  property  located  wholly  within  a  county 
shall  be  made  by  the  assessor  elected  by  the 
voters  of  the  county,  and  if  the  assessor  has 
no  discretion  in  placing  a  value  upon  the 
property  assessed,  he  is  nothing  more  than 
a  listing  officer,  without  any  power  to  assess 
property  at  Ita  cash  or  any  other  value,  ac- 
cording to  his  best  judgment  or  legal  discre- 
tion.   It  may  be  said  that  the  duties  devolv- 
ing upon  the  assessor  and  county  board  of 
equalization  can  still  be  performed,  but  such 
duties  are  no  more  than  empty  forms.  If  ap- 
pointive boards  and  officers  desire  to  act  and 
fix  values,  and  do  so  act.    The  fact  that  it  is 
left  entirely  to  the  Judgment  of   such    ap- 
pointive boards  and  officers  as  to  'whether  or 
not  they  will  act  Is  not  controlling. 

Before  taxes  can  be  levied  upon  any  prop- 
erty, the  property  must  be  assessed ;  that  la. 
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It  must  be  listed  and  valued  for  taxation. 
Und^  our  Constitution  this  duty  deTolves 
upon  the  offloen  whose  title  of  office  Indi- 
cates that  duty,  to  wit,  the  aasesaors.  The 
Liegislatnre  cannot  assess  property,  nor  can 
any  appolntlTe  board  assess  proper^,  for 
taxation  under  the  Constitution  of  the  state 
of  Idaho,  and  the  essential  duties  of  an  asses- 
sor and  a  county  board  of  equalization  must 
be  preserved  until  a  change  is  made  by 
proper  amendments  to  the  state  Constitution. 

It  is  stated  In  Cooley  on  Taxation  (3d  Ed.) 
p.  T78,  that  a  board  to  review  assessments, 
having  power  to  make  changes,  la  in  effect  a 
board  of  assessors,  and  if  by  the  law  assee- 
sors  mnst  be  elected  by  the  people,  the  mem- 
bers of  such  board  must  be  so  chosen. 

[t]  The  Constitution  provides  a  method  or 
system  for  the  assessment  of  property,  with 
the  object  of  arriving  at  a  uniformity  of  valu- 
ation, and  designates  certain  officers  to  per- 
form certain  duties  involving  the  exercise  of 
their  legal  discretion  or  individual  Judgment, 
certainly  as  to  the  value  of  property,  and  it 
Is  beyond  the  power  of  the  Legislature  to 
pass  any  law  that  would  take  from  the  as- 
sessor his  individual  Judgment  in  regard. to 
the  value  of  property,  or  controlling  the  exer- 
cise of  bis  Judgment,  in  the  first  instance, 
except  that  the  Board  of  Equalization  may 
equalize  such  assessments.  If  an  officer  exer- 
cises his  legal  discretion  in  good  faith  and 
without  fraud,  then  he  is  performing  his 
duty  under  the  law,  otherwise  not;  and,  if 
not,  then  he  fa.il8  to  perform  his  duty,  and  is 
liable  for  a  failure  to  faithfully  perform  his 
duties. 

It  is  stated  in  Cooley  on  Taxation  (3d  Ed.) 
pp.  43^-43S,  that  where  the  Constitution  pro- 
vides a  scheme  or  framework  for  the  me- 
chanical administration  of  the  revenue  laws 
of  the  state,  the  Legislature  cannot  substitute 
another  method  therefor.  When  the  Consti- 
tution devolves  a  duty  upon  a  particular  per- 
son, the  Legislature  may  not  substitute  any 
other  person  to  perform  that  duty. 

What  has  been  said  in  regard  to  the  asses- 
sor applies  equally  to  the  county  board  of 
equalization.  As  bearing  upon  this  question, 
see  State  v.  Tonella,  70  Miss.  701,  14  South. 
17,  22  L.  R.  A.  346;  People  v.  Raymond,  37 
N.  T.  431.  Those  decisions  are  along  the 
line  that  the  assessment  and  equalization  of 
property  should  be  made  and  done  by  the  of- 
ficer designated  and  elected  by  the  voters,  as 
provided  in  the  Constitution. 

[10, 11]  Section  6  of  article  18  of  the  state 
Constitution  provides  for  the  biennial  elec- 
tion of  county  commissioners,  and  section  10 
of  the  same  article  provides  that  the  board  of 
eoonty  commissioners  shall  consist  of  three 
members,  and  section  12  of  article  7  provides 
that  the  board  of  county  commissioners  of 
the  several  counties  of  the  state  shall  con- 
stitute boards  of  equalization  in  their  respec- 
floe  counties,  whose  duty  it  shall  be  to  equal- 
ise the  valuation  of  taxable  property  in  their 
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respective  counties,  under  snch  rules  and 
regulations  as  shall  be  prescribed  by  law. 
All  of  said  officers  are  elected  by  the  people. 

First  the  assessor  makes  the  assessment, 
and  then  the  county  board  of  equalization  re- 
views the  assessments  and  equalizes  them. 
The  third  step  provided  by  the  Constitution 
is  that  the  State  Board  of  Equalization  shall 
equalize  the  assessment  of  property  between 
the  different  counties  of  the  state,  and  also 
assess  the  property  of  all  railroads,  telegraph, 
telephone,  and  transmission  lines  of  the  state. 
The  State  Board  of  Equalization  is  provided 
for  by  section  12,  arL  7,  of  the  state  Consti- 
tution, which  board  shall  consist  of  the  Gov- 
ernor, Secretary  of  State,  Attorney  General, 
State  Auditor,  and  State  Treasurer,  whose 
duties  shall  be  prescribed  by  law.  The  duties 
of  the  State  Board  of  Equalization,  as  pre- 
scribed by  law,  are  of  two  kinds,  and  as  such 
were  clearly  considered  by  the  framers  of 
our  Constitution.  The  duties  of  the  State 
Board  will  be  referred  to  hereafter  in  this 
opinion. 

This  Board  of  Equalization  is  composed  of 
elective  offlcera  These  elective  boards  have 
been  provided  for  the  purpose  of  equalizing 
taxes,  and  each  has  particular  duties  to  be 
performed  which  are  prescribed  by  law.  The 
state  has  been  under  this  system  since  state- 
hood. 

The  case  of  State  ex  reL  Brown  County  v. 
Myers,  Judge,  52  Wis.  828,  0  N.  W.  777,  cited 
by  counsel  for  plaintiffs,  advances  a  startling 
doctrine,  as  we  understand  it,  suggested  in 
certain  dicta  in  that  case.  Referring  to  the 
assessment  and  collection  of  taxes,  the  state- 
ment is  as  follows:  "For  this  whole  matter 
Is  within  the  control  of  the  Legislature, 
which,  doubtless,  might  abolish  the  present 
system  and  create  a  state  board  for  the  as- 
sessment and  equalization  of  the  value  of  the 
taxable  property  of  the  state."  Is  it  possible 
that  In  Wisconsin  the  Legislature  Is  above 
the  Constitution  and  the  people,  and  may  In- 
augurate a  different  system  for  the  assess- 
ment and  equalization  of  the  value  of  taxa- 
ble property  in  that  state  than  that  provided 
by  the  Constitution?  This  court  is  not  will- 
ing to  adopt  the  rule  that  the  Legislature  is 
above  the  Constitution  adopted  by  the  people 
themselves.  The  people  in  adopting  the  state 
Constitution  have  provided  a  method  for  ita 
amendment,  and  under  that  provision  the 
Legislature  is  not  authorized  to  amend  It 
Sections  1  and  3,  art  20.  Under  said  section 
1  it  is  made  the  duty  of  the  Legislature  to 
submit  any  amendment  or  amendmenta  to  the 
electors  of  the  state,  and  by  said  section  3, 
whenever  two-thirds  of  the  members  elected 
to  each  branch  of  the  Legislature  shall  deem 
It  necessary  to  call  a  convention  to  revise  or 
amend  the  Constitution,  they  may  do  so,  as 
provided  in  said  section. 

The  doctrine  is  advanced  by  some  people 
that  even  the  Constitution  of  the  United 
States  is  old  and  antiquated,  and  that  Con- 
gress ought  not  to  pay  much  attention  to  it. 
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and  also  that  the  state  ConstltTitlona  may  be 
disregarded  by  the  Legislatures.  We  cannot 
concur  In  that  doctrine.  If  the  Constitution 
of  the  state  of  Idaho  la  not  satisfactory  to  a 
majority  of  the  people,  let  them  amend  It  in 
an  orderly  way,  and  as  has  been  provided  by 
the  Constitution  itself.  The  amendment  of 
the  Idaho  Constitution  is  not  a  difficult  mat- 
ter, but  the  people  themselves  have  provided 
In  their  Constitution  that  it  can  only  be 
amended  as  therein  provided. 

The  case  of  State  v.  Daniels,  148  Wis.  649, 
128  N.  W.  666,  is  reUed  upon  by  the  plaintiffs. 
It  appears  from  that  case  that  in  1905  the 
Wisconsin  Legislature  passed  an  act  provid- 
ing that  whenever  It  was  to  appear  to  the 
State  Tax  Commissioners  that  the  assessment 
of  property  in  any  assessment  district  was 
not  made  in  substantial  compliance  with  the 
law,  and  that  the  Interests  of  the  public 
would  be  promoted  by  a  reassessment,  such 
commissioners  should  have  authority  to  order 
a  reassessment  and  name  one  or  more  per- 
sons who  should  make  the  same,  and  also 
that  tihe  commlssiamers  might  appoint  a 
board  of  review  to  review  the  assessment 
made  by  its  appointees  for  that  purpose. 
This  law  was  passed  under  constitutional 
provisions  somewhat  similar  to  the  constitu- 
tional provisions  of  Idaho,  providing  for  the 
election  in  the  taxing  districts  of  local  asses- 
Dors.  It  is  stated  in  the  opinion  that  it  Is  con- 
ceded by  both  sides  in  that  case  that  the  law 
under  consideration  did  not  deprive,  nor  pur- 
port to  deprive  the  local  communities  of  the 
right  to  elect  their  own  assessors  and  boards 
of.  review,  and  that  the  appointees  were  select- 
ed merely  to  perform  a  specific  act,  and  that 
when  that  was  performed  their  powers  and 
functions  ceased.  Under  those  facts  the  fol- 
lowing question  was  suggested  by  the  court: 
"Does  the  act  unlawfully  deprive  the  local 
officers  of  the  right  to  exercise  their  func- 
tions and  the  electors  of  the  municipality  of 
the  right  to  choose  their  agents  to  do  the 
particular  work?"  The  opinion  then  proceeds 
more  upon  the  ground  of  supposed  public 
policy  than  of  law,  as  we  view  It,  to  the  effect 
that  the  legal  officers  are  not  interfered  vrith, 
and  that  their  functions  are  not  curtailed  so 
long  as  they  do  not  violate  the  law  which 
they  are  bound  to  obey.  We  are  unable  to 
understand  by  what  rule  of  logic  it  can  be 
said  that  the  Wisconsin  act  did  not  have  the 
effect  of  depriving  the  assessors  of  duties 
Imposed  upon  them  by  the  Constitution.  The 
Constitution  of  Wisconsin  provided  for  an 
original  assessment  by  a  particular  officer, 
and  a  review  thereof  by  a  particular  body, 
both  elected  by  the  persons  directly  affected 
by  the  action  of  such  officer  and  board.  We 
fail  to  understand  how  this  act  of  the  Leg- 
islature which  provided  for  reassessment 
and  review  of  such  assessment  by  officers  ap- 
pointed and  not  elected  can  have  any  other 
effect  than  to  deprive  the  local  officers  of  the 
right  to  perform  those  duties.  It  may  Ke 
said  that  the  officers  still  may  perform  those 


duties.  But  they  are  not  permitted  to  per- 
form them  as  contemplated  by  the  provisions 
of  the  Constitution.  Assessors  in  that  state 
are  charged  with  the  performance  of  certain 
duties,  and  to  act  in  a  particular  manner, 
and  have  the  right  to  the  exercise  of  their 
Judgment  in  assessing  property.  The  court 
has  the  power  to  compel  them  to  act  wherein 
they  have  failed  to  act,  but  the  limit  of  the 
court's  power  would  be  to  order  that  the  as- 
sessor exercise  his  honest  Judgment  in  con- 
formity with  the  law,  and  not  require  him  to 
place  a  value  upon  property  different  from 
what  his  good  Judgment  and  legal  discretion 
required  him  to  do.  If  that  be  true,  how 
can  a  Legislature  confer  upon  an  appointive 
board  the  right  to  say  whether  the  honest 
Judgment  exercised  by  an  equalizing  board 
or  officer  has  been  legally  exercised,  when 
the  only  fault  to  be  found  is  that  the  honest 
Judgment  of  the  assessor  or  the  equalizing 
board  differed  from  the  honest  judgment  of 
the  appointive  board? 

In  Pittsburg,  eta,  Co.  v.  Backus,  154  U.  S. 
421,  14  Sup.  Ct  1114,  38  L.  Ed.  103,  the  court 
states :  "Whenever  a  question  of  fact  Is  thus 
submitted  to  the  determination  of  a  special 
tribunal,  its  decision  creates  something  more 
than  a  mere  presumption  of  fact,  and  if  such 
determination  comes  into  inquiry  before  the 
courts,  it  cannot  be  overthrown,  by  evidence 
going  only  to  show  that  the  fact  was  other- 
wise than  as  so  found  and  determined." 

[12]  In  People  ex  reL  Oreen  v.  Board  of 
Com'rs,  176  m.  576,  52  N.  E.  334,  in  passing 
upon  the  power  of  courts  in  mandamus  pro- 
ceedings to  compel  boards  or  officers  to  per- 
form certain  acts,  the  court  held  that  if  the 
act  sought  to  be  enforced  by  mandamus  is 
Judicial  and  discretionary  in  its  character, 
the  court  will  only  compel  the  defendants  to 
act,  but  never  compel  them  to  decide  in  a 
particular  manner.  Those  are  the  limits  of 
powers  of  courts  in  matters  of  this  kind,  and 
the  principle  applies  equally  to  a  Legislature 
when  the  office  is  a  constitutional  one. 

[13]  Can  the  people  of  this  state  by  their 
Constitution  reserve  to  themselves  the  right 
to  select  officers  and  boards  who  shall  Judge 
as  to  whether  or  not  the  assessments  have 
been  properly  made?  They  certainly  can, 
and  in  this  case  have  done  so.  It  Is  not 
within  the  power  of  the  Legislature  to  pro- 
vide for  appointive  boards  to  usurp  this  par- 
ticular function  of  the  local  board.  We  are 
not  inclined  to  follow  any  decisions  whicb 
hold  that  the  Legislature  has  power  or  au- 
thority to  set  aside  the  system  or  scheme  for 
assessing,  equalizing,  and  taxing  property  es- 
tablished by  the  Constitution  and  enact  one 
of  its  own. 

Reliance  is  placed  by  the  plaintifls  upon 
the  case  of  Ames  v.  People^  26  Colo.  83,  56 
Pac.  656.  It  appears  from  that  case  that  ixi: 
1891  the  General  Assembly  of  Colorado  pass- 
ed an  act  for  the  better  assessment  and  col- 
lection of  revenue.  By  that  act  it  was  made 
the  duty  of  the  State  Board  of  Equallzatiozk 
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to  assess  all  the  property  In  th^  state  owned, 
used,  or  controlled  by  railroad,  telephone, 
tdegniph,  and  sleeping  and  other  palace  car 
oompanies.  The  Constltntion  of  Colorado  had 
a  provision  somewhat  similar  to  that  of  our 
own,  providing  for  the  election  biennially  in 
every  county  of  tbe  state  of  an  assessor.  The 
predse  question  raised  and  decided  in  that 
case  was  as  to  whether  or  not  the  connty  as- 
sessor was  the  only  officer  in  the  state  who 
could  assess  property,  and  the  court  there 
held  that  the  assessor  did  not  have  the  ex- 
clusive right  to  assess  a  class  of  property  the 
sltas  of  which  is  not  In  a  single  county  but 
in  several  coonties. 

[14]  The  fundamental  idea,  it  seems,  of  the 
framers  of  our  own  Constitution,  and  of  all 
Constitutions,  in  providing  systems  for  the 
useasment  and  collection  of  revenue  Is  to 
arrive  at  a  uniform  valuation  of  property 
throughout  the  state ;  and  one  of  the  funda- 
moital  ideas,  in  piactically  all  of  the  states 
for  tbe  accomplishment  of  this  purpose,  is 
by  providing  for  the  local  assessment  of  prop- 
erty.   By  local  assessment,  however,  is  not 
meant  that  property  shall  be  assessed  by  coun- 
ty officers,  but  rather  that  property  shall  be 
assessed  within  the  connty  in  which  the  prop- 
erty Is  located,  and  a  railroad  company,  hav- 
ing its  lines  in  many  counties  of  the  state, 
or  in  all  of  the  countiee,  would  hardly  ask 
tliat  its  property  be  assessed  in  different  units 
by  tbe  assessor  of  each  iiarticular  county,  act- 
ing Ind^Kudently  of  each  other.    The  situs 
of  sach  property  is  not  in  any  one  county, 
but  in  the  state,  in  a  number  of  counties, 
and  to  follow  out  the  spirit  of  the  constitu- 
tional provision  is  to  provide  some  means 
whereby  such  property  is  assessed  as  a  whole 
by  officers  having  jurisdiction  of  the  whole; 

The  case  of  Ames  v.  People,  supra.  Is  au- 
thority for  the  position  taken  by  tbe  defend- 
ants in  this  case.  Those  considemtions  con- 
trolled the  Colorado  court  in  upholding  tbe 
act  above  referred  to,  and  are  stated  as  fol- 
lows: "WhUe  it  may  be,  and  we  may,  for 
our  present  purposes,  concede  It  to  be  true, 
that  except  as  limited  by  statutes,  the  office 
of  assessor  provided  for  in  the  Constitution, 
without  specifying  the  duties  of  the  officer 
filling  It,  implies  the  usual  and  ordinary  in- 
cidents thereof,  tbe  proper  construction  of 
tlie  section  is  not  that  the  Legislature  is  pro- 
blUted  by  it  from  conferring  upon  some  oth- 
er tribunal  the  power  to  assess  a  class  of 
jaoveety  which  the  assessors  cannot,  tn  the 
very  nature  of  things,  so  assess  as  to  bring 
about  its  just  valuation  commanded  by  other 
constitntional  provisions."  Under  the  rea- 
floning  and  authority  of  that  case,  we  think 
It  dear  that  the  State  Board  of  Equalization 
has  power  and  authority,  under  rules  to  be 
established  by  the  legislature,  to  assess  rail- 
road, telegraph,  and  telephone  lines,  and  oth- 
er property  whose  situs  extoids  to  more 
flum  one  county.  As  we  understand  it,  the 
mle  established  by  the  Colorado  case  la  di- 


rectly against  the  contention  of  platntUTs 
here. 

In  the  case  of  People  ez  rel.  Crawford  v. 
Lothrop,  3  Colo.  428,  the  question  presented 
was  the  power  of  the  State  Board  of  Equali- 
zation to  raise  the  aggregate  value  of  the  as- 
sessable property  In  the  state  as  returned  to 
them  by  difTerent  counties.  In  speaking  of 
the  assessor  in  this  regard,  the  court  said: 
"The  Constitution  provides  (section  8,  art 
14)  for  the  election  In  each  county,  each  al- 
ternate year,  of  a  county  assessor.  He  Is  thus 
a  constitutional  officer,  and  though  his  duties 
are  left  unprescribed,  the  essential  duties  of 
an  assessor  must  be  presumed  to  have  been 
contemplated.  Is  there  not  here  a  plain  in- 
tention on  the  part  of  the  people  to  preserve 
local  control  over  the  valuation  of  property 
for  purposes  of  taxation?"  In  the  same 
opinion,  referring  to  the  power  claimed  to 
be  possessed  by  the  State  Board  of  Equaliza- 
tion, the  court  said:  "This  claim,  if  well 
founded,  makes  them  practically  a  board  of 
assessors,  with  power  to  fix  and  determine 
values,  as  well  as  adjust  and  equalize  valua- 
tions." See,  also.  Taxation  of  Mining  Claims, 
9  Colo.  635,  21  Pac.  476. 

In  Davles  v.  Board  of  Supervisors,  89 
Ilich.  29S,  60  N.  W.  862,  the  ground  of  the  de- 
cision Is  well  stated  by  the  court  at  page  863 
of  the  Northwestern  citation.  It  appears  in 
that  case  that  the  Legislature  had  sought  to 
deprive  certain  constitutional  officers  of  some 
of  the  functions  of  their  offices,  and  to  confer 
those  functions  upon  a  board  appointed  by  a 
power  removed  from  the  situs  of  the  proper- 
ey  to  be  assessed  and  not  responsible  to  local 
authority,  and  It  was  held  that  the  Legisla- 
ture had  no  more  power  to  deprive  such  offi- 
cers of  their  authority  and  confer  that  au- 
thority upon  officers  not  of  local  selection 
than  it  has  to  abolish  the  offices,  and  that  It 
was  just  as  essential  to  local  self-government 
that  the  functions  of  elective  officers  be  pre- 
served to  such  officers  as  that  the  right  of 
election  be  protected.  See,  also.  People  v. 
Highway  Commissioners,  15  Ilich.  347. 

The  cases  of  Sawyer  v.  Dooley,  21  Nev. 
390,  32  Pac.  437,  and  Nevada  Tax  Commis- 
sion V.  Campbell,  136  Paa  609,  do  not  seem 
to  be  in  point  In  this  case,  for  the  reason 
that  the  Nevada  Constitution  has  no  provl- 
sions  in  regard  to  revenue  ofllcers  even  re- 
motely similar  to  those  contained  tn  the  Con- 
stitution of  the  states  where  the  questions 
raised  in  this  proceeding  have  been  deter- 
mined. 

In  Kentucky  the  Legislature  provided  for 
the  election  of  a  state  board  of  equalization, 
with  power  to  equalize  the  different  classes 
of  property  between  the  dUferent  counties. 
The  Constitution  provided  for  local  assessors 
and  the  local  board  of  equalization,  but  did 
not  provide  for  a  state  board  of  equalization. 
The  constitutionality  of  the  act  providing 
for  tbe  State  Board  of  Equalization  was 
raised  in  the  case  of  Spalding  v.  EOll,  86  Ky. 
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662,  7  S.  W.  27,  and  the  act  was  upheld. 
The  reasons  for  upholding  said  act  are  appar- 
ent. The  state  board  was  not  given  power 
to  equalize  except  as  to  certain  classes  of 
properly  between  counties.  It  had  no  au- 
thority over  such  assessments,  and  hence 
was  not  a  reviewing  board  of  the  local  as- 
sessing officer  and  boards  of  equalization. 

In  New  York  state  the  court  had  under 
consideration  an  act  of  the  Legislature 
which  vested  the  appointment  in  the  Govern- 
or, with  the  consent  of  the  Senate,  of  a  com- 
missioner of  taxes  and  assessments  in  the 
city  and  county  of  New  York,  and  the  court 
held  that  under  the  provisions  of  that  act 
the  city  was  deprived  of  all  local  control  of 
the  assessment  of  the  property  of  the  people 
In  that  county  for  the  purposes  of  taxation, 
and  held:  "It  thus  deprives  the  people  of 
the  state  of  a  right  secured  to  them  by  the 
Constitution,  and  is  therefore  void." 

Some  reliance  has  been  placed  on  the  case 
of  Missouri  Rlv.  Power  Co.  v.  Steele,  32  Mont 
433,  80  Fac.  1003.  Section  3698  of  the  PoUt- 
ical  Code  of  Montana  provided,  in  substance, 
that  In  all  counties  of  Montana  having  an 
assessed  value  of  eight  millions  of  dollars 
or  more  the  district  Judge  should  appoint 
three  resident  taxpayers  to  constitute  a 
board  of  appraisers,  whose  duty  it  was  to 
fix  the  value  of  real  estate  in  the  county  for 
the  purpose  of  assessment  by  the  county  as- 
sessor, which  valuation  so  fixed  by  the  board 
should  constitute  the  true  value  of  the  real 
estate,  and  that  the  assessor  In  making  up 
his  assessment  list  should  not  assess  any 
real  estate  at  a  greater  or  less  valuation 
than  that  fixed  by  the  board.  It  was  the 
contention  of  the  plalntlfrs  in  that  case,  who 
attacked  the  law,  that  under  article  16,  t  6, 
of  the  Constitution  which  provided  for  the 
election  of  an  assessor  in  every  county,  no 
other  person  than  the  assessor  was  author- 
ized to  assess  property,  and  that  the  Legisla- 
ture had  no  authority  to  provide  for  the  as- 
sessment by  any  other  body  or  person  than 
the  assessor.  The  court  in  that  case  in  ef- 
fect held,  without,  however,  referring  to  any 
authority,  that  if  the  duties  of  assessor  are 
not  fixed  by  the  Constitution,  any  duties  in 
regard  to  the  assessment  of  property  might 
be  devolved  upon  appointive  or  other  oflJcers 
as  the  Legislature  saw  fit  Under  that  hold- 
ing the  law  was  held  constitutional.  That 
decision  was  based  on  the  premise  that  the 
Montana  Constitution  did  not  prescribe  the 
duties  of  the  assessor,  and  the  court  said: 
"Of  course,  in  so  far  as  the  Constitution  has 
defined  those  duties,  as  in  the  Instances  men- 
tioned— of  the  county  clerk,  treasurer,  the 
Board  of  Equalization — the  Legislature  may 
not  enact  any  law  in  conflict  therewith." 
The  earlier  cases  decided  by  the  Montana 
Supreme  Court  are  neither  expressly  modi- 
fied nor  overruled  in  that  decision. 

In  the  case  of  Life  In&  Co.  v.  Martien,  27 
Mont  437,  71  Pac  470,  the  court  held  that 


the  word  "assessor"  and  the  word  "coUectot" 
as  used  in  the  constitutional  provision,  con- 
strued in  the  Power  Company  Case,  con- 
ferred such  powers  upon  those  officers  as 
are  conferred  upon  officers  of  similar  names. 
See,  also,  State  v.  Equalization  Board,  18 
Mont  473,  46  Pac.  266,  which  follows  tbe 
rule  of  the  Colorado  case  in  People  v.  Loth- 
rop,  3  Colo.  428. 

[K]  There  Is  no  doubt  but  that  the  Legis- 
lature could  provide  an  appeal  from  the  ac- 
tion of  the  Board  of  Equalization,  but  this 
court  held  in  Feltham  v.  Board  of  Equaliza- 
tion, 10  Idaho,  182,  77  Paa  332,  that  the  Leg- 
islature had  not  provided  an  appeal  from  an 
order  of  the  Board  of  Equalization  equaliz- 
ing assessments.  See  Humblrd  Lumber  Co. 
V.  Morgan,  10  Idaho,  327,  77  Pac.  433,  and 
Fenton  v.  Board,  20  Idaho,  392,  119  Pac.  41. 
If  an  appeal  were  authorized,  it  would  not 
necessarily  follow  that  the  court  could  re- 
view and  modify  the  acts  of  such  officers 
when  exercising  discretion  in  i>asslng  upon 
the  facts  l>efore  them. 

[1 6]  We  conclude  that  the  act  in  question 
was  not  intended  to  and  does  not  confer  the 
power  on  the  Tax  Commission  contended  for 
by  the  plaintlflTs.  The  Tax  Commission  bas 
not  the  authority  or  power  to  equalize  as- 
sessments and  to  compel  the  Board  of  Equal- 
ization to  adopt  such  equalization.  If  we 
were  to  construe  the  intent  of  the  Legisla- 
ture in  passing  said  act  to  mean  that  said 
Tax  Commission  could  set  aside  assessments 
made  by  tbe  assessor  where  they  were  legal- 
ly made,  and  could  set  aside  the  equalizatloD 
made  by  the  Board  of  Equalization,  whether 
county  or  state^  it  would  necessitate  the 
holding  of  said  act  unconsUtutlonaL  Ibe 
Legidature  did  not  intend  to  create  an  ap- 
pointive board  composed  of  three  members, 
who  might  review  and  set  at  naught  all  ac- 
tions of  the  assessors  and  boards  of  egnall- 
zation  provided  by  the  Constitution.  No 
such  plenary  power  was  intended. 

The  powers  conferred  upon  said  Commis- 
sion are  referred  to  in  section  8  of  said  act, 
which  section  provides,  among  other  things, 
that  the  Commission  "shall  supervise  the  ad- 
ministration of  all  laws  relating  to  the  as- 
sessment of  property  and  the  levy,  collection, 
apportionment  and  distribution  of  taxes, 
and  shall  exercise  power  and  authority  to 
enforce  all  such  laws."  WhUe  the  taxpayers 
have  authority  to  institute  proceedings  to 
compel  revenue  officers  to  perform  their  do- 
ties  under  the  law,  this  Tax  Commission  is 
constituted  for  the  purpose  of  looking  after 
those  matters  which  the  taxpayers  neglect  or 
are  not  for  any  reason  able  to  do.  Tlie  tax- 
payer is  not  paid  for  doing  that  kind  of 
work,  but  the  Tax  Commission  is  paid  for 
doing  it  and  for  making  proper  investiga- 
tions and  advising  and  consulting  with  the 
revenue  offifcers,  and  If  such  officers  illegally 
or  fraudulentiy  neglect  to  perform  the  dntles 
Imposed  upon  them  by  law.  It  la  the  duty  of 
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tbe  Tax  Oommlsslon  to  bring  proper  proceed- 
ings In  the  courts  to  compel  audi  oflScers  to 
comply  with  the  law.    The  Intenlon  of  the 
L^lslature  In  passing  said  act  was  not  to 
supersede  the  rights  ot  the  revenue  officers 
of  this  state  In  the  exercise  of  their  Judg- 
ment and  discretion  In  the  performance  ot 
the  duties  lmi)oaed  on  them.    The  Tax  Com- 
mission is  giyen  power  to  oversee  assessors 
and  Boards  of  Equalization  and  all  officers 
upon   whom   any  duties  devolve  under  the 
revenue  laws  of  the  state,  and  "require  all 
such  boards  and  officers  to  perform  the  du- 
ties imposed  on  them  by  law,"  by  proper  pro- 
ceedings in  the  courts.    But  the  Le^slature 
evidently  couKldered  that  a  special  board  for 
tliat  purpose  would  be  more  efficient  in  stim- 
ulating such  officers  in  tlie  performance  of 
their  duties  than  if  it  were  left  to  the  tax- 
payers and  citizens  of  the  county  and  state, 
who  generally  have  private  afTairs  sufficient 
to  occupy  their  time.    If  such  boards  or  offi- 
cers act  illegally  or  fraudulently,  it  is  the 
duty  of  said  Tax  Commission  to  bring  proi>- 
er  proceedings  to  set  such  illegal  and  fraud- 
nlent  acts  aside. 

Plaintiffs  have  dted  the  Oreat  Northern 
By.  Co.  V.  Snohomish  County,  64  Wash.  23, 
102  Pac.  881,  and  other  Washington  cases  for 
the  purpose  of  showing  the  meaning  of  the 
expression  "general  supervision."     The  dis- 
tinction  between    the   Washington    commls- 
don  act  and  the  Idaho  act  will  api)ear  from 
tbe  following  language  used   in  the  Wash- 
ington act,  giving  the  commisaloners  power: 
"To  exercise  general  supervision  over  asses- 
sors and  county  boards  of  equalization,  and  to 
determine  an  assessment  of  the  taxable  prop- 
erty In  tbe  several  counties,  cities  and  towns 
of  tbe  state."    The  constitutionality  of  that 
act  was  not  raised  in  those  cases.    The  Ida- 
ho act,  however,  confers  no  general  supervi- 
stoB  on  the  Commission,  but  power  to  enpet- 
Tlse  the  administration  of  lawa    There  is  a 
difference  In  the  wording  of  the  powers  grant- 
ed by  the  Washington  act  and  the  Idaho  act 
It  was  clearly  the  manifest  intention  of  the 
L^lislature  of  Idaho  to  limit  the  Idaho  Tax 
Commission  to  a  certain  field.     They  were 
given  power  to  consult  and  advise  with  and 
oversee  revenne  officers  in  the  discharge  of 
their  duties,  and  power  to  enforce  a  com- 
pliance with  the  laws  of  this  state  upon  the 
part  of  aU  revenue  officers,  but  if  the  action 
required  of  revenne  officers  is  Judicial  and 
discretionary  in  its  nature,  and  the  officer 
refuses  or  neglects  to  act,  the  Commission 
can  compel  them  to  act,  but  cannot  compel 
them   to  aedde  in  any  particular  manner, 
nor  review  their  determination  of  any  par- 
ticnlar  act,  where  they  have  acted  legally  and 
without  any  fraad.    In  other  words,  where 
they  liave  acted  within  their  legal  discretion 
fairly  and  honestly,  the  Commission  cannot 
compel  them  to  change  such  action  and  make 
It  conform  to  the  judgment  of  tbe  Tax  Com- 
mission In  such  matter. 
There  Is  ample  field  for  the  legitimate  ev- 


erdse  of  all  the  powers  intended  to  be  given 
to  said  Tax  Commission  without  Infringing 
in  any  way  upon  the  duties  imposed  by  the 
Constitution  and  law  upon  other  officers  that 
have  to  do  with  the  revenue  of  the  state. 
Such  duties- are  so  varied  and  important  in 
connection  with  the  revenue  system  that 
there  la  ample  room  and  opportunity  for  it  in 
the  state,  without  In  any  manner  interfering 
with  the  legitimate  duties  of  the  taxing  of- 
ficers. 

Assessors  and  boards  of  equalization  and 
others -having  duties  under  the  revenue  laws 
of  the  state  ought  to  carefully  consider  the 
suggestions  and  opinions  of  the  Tax  Commis- 
sion in  regard  to  their  duties,  and  ought  to 
adopt  them  when  those  suggestions  and  opin- 
ions will  result  in  a  more  equitable  and  more 
just  equalization  of  the  taxes,  and  where 
they  will  make  such  assessment  and  equali- 
zation more  uniform  upon  the  same  class  of 
subjects  within  the  state,  and  thus  secure  a 
more  Just  valuation  for  taxation  of  all  prop- 
erty, both  real  and  personal,  within  the  stata 
It  is  a  matter  of  history  that  said  Tax  Com- 
mission has  already  discovered  considerable 
property  that  ought  to  have  been  assessed  by 
the  State  Board  of  Eiquallzation,  and  has  al- 
ready discovered  some  mistakes  and  inequal- 
ities in  the  equalization  made  by  said  board, 
and  upon  suggestion  to  the  state  board  by 
the  Tax  Commission,  the  6tate  board  at  once 
proceeded  to  adopt  the  view  of  the  Tax  Com- 
mission. So  assessors  and  county  boards  of 
equalization  should  give  careful  considera- 
tion to  the  opinions  and  suggestions  of  said 
Tax  Commission  and  conform  to  them  when- 
ever such  suggestions  will  make  the  tax  more 
uniform  upon  the  same  class  of  property. 

The  Issues  Involved  in  this  case  affect  every 
board  and  every  officer  upon  whom  devolve 
any  duties  under  our  revenne  laws.  It  af- 
fects the  judgment  and  discretion  of  the  as- 
sessors when  assessing  property;  county 
boards  when  equalizing  property  in  their 
several  counties ;  the  State  Board  of  Eiquall- 
zation when  equalizing  property  between  the 
counties  and  when  assessing  railroads  and 
telegraph  lines;  and  the  county  commission- 
ers when  fixing  the  levy  for  the  purposes  of 
taxation,  and  the  county  collectors  when  col- 
lecting taxes.  The  Tax  Commission  under 
the  provisions  of  said  act  has  certain  adviso- 
ry and  sapervlsory  power  over  such  officers 
and  boards. 

The  Legislature,  however.  In  enacting  that 
law  did  not  Intend  to  deprive  any  of  the  con- 
stitutional officers  or  boards  of  duties  im- 
posed upon  them  by  tbe  express  or  implied 
provisions  of  the  Constitution.  l?he  said  Tax 
Commission  was  established  for  the  purpose 
of  gathering  information  and  advising  with 
all  officers  connected  with  the  revenue  of  the 
state,  and  it  was  not  intended  that  the  Com- 
mission should  usurp  or  perform  the  duties 
of  the  assessors  or  boards  of  equalization  of 
the  state.  It  is  dear  that  said  act  Is  not  In 
conflict  with  the  provisions  of  the  Constltu- 
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tlon  when  constraed  according  to  the  Intent 
of  the  Legislatare.  The  Tax  Commission  is 
clearly  an  advisory  board. 

We,  therefore,  hold  under  the  proTlstons  of 
said  tax  commission  act  that  the  Tax  Com- 
mission Is  not  entitled  to  a  peremptory  writ 
of  mandate,  requiring  the  Board  of  Equaliza- 
tion of  Bannock  County  to  enter  or  cause  to 
be  entered  upon  the  assessment  roll  of  said 
county  the  valuation  of  said  property  of 
Franklin  &  Hays  in  the  amount  fixed  in  said 
order  of  said  Commission, 

The  alternative  writ  Is  quashed  and  the 
peremptory  writ  of  mandate  denied.  No 
costs  are  awarded  In  this  proceeding. 

STEWABT,  J.,  concurs. 

AILSHIB,  C.  J.  (concurring).  I  concur  In 
denying  the  writ  It  seems  to  me,  from  an 
examination  of  the  whole  act  creating  the 
Tax  Commission  and  the  simultaneous  act 
embodying  the  revenue  laws,  that  the  Legisla- 
ture had  no  Intention  of  conferring  any  such 
power  on  the  Commission  as  la  claimed  for 
it  The  revenue  law  was  passed  and  approv- 
ed the  same  day  as  the  tax  commission  act 
and  must  be  considered  and  construed  as  a 
simultaneous  act  under  the  same  rule  of  con- 
struction as  If  a  part  of  this  act  When  we 
80  consider  it  there  can  be  no  doubt  but  that 
the  Legislature  Intended  that  the  assessor 
and  the  county  board  of  equalization  and 
State  Board  of  ESqualizatlon  should  still  re- 
tain the  same  powers  and  exercise  the  same 
functions  that  have  heretofore  been  exercised 
by  them.  Indeed,  the  revenue  act  spedflcal- 
ly  80  provides. 

Again,  if  the  act  were  open  to  the  con- 
struction claimed  for  it  we  would  then  be 
met  by  a  well-established  rule  to  the  effect 
that  where  a  statute  is  open  to  two  constmc- 
tlona,  one  of  which  would  render  It  uncon- 
stitutional and  the  other  constitutional,  the 
court  should  adopt  the  construction  which 
will  hold  the  act  valid  and  give  It  force  and 
effect  Northern  Padflc  Ry.  Co.  v.  Glfford, 
136  Pac.  1131;  In  re  Gale,  14  Idaho,  761,  96 
Pac.  679. 


BLACKMAN   v.   PETTENGILL. 
(Supreme  Court  of  Idaho.     Dec.  3,  1913.) 

1.  Banks  and  Banking  (j  80*)— Insolvknot 
— Beceivekship— Patmknt  of  Dividends. 

TJnder  section  3005,  Rev.  Codes,  the  entire 
procedure  of  the  payment  of  dividends  by  the 
receiver  of  an  insolvent  bank  is  left  to  the 
order  of  the  court  bound  by  the  requirements 
of  law  as  generally  applied  and  administered  In 
such  cases. 

[EMI.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  184-106;  Dec.  Dig.  f 
80.»] 

2.  Banks  and  Banking  (|  80*)— Inbolvsnot 
— Rbceivemhip^Riohts  or  Dbpositobs. 

Section  6911,  Bev.  Codes,  relating  to  pro- 
ceedings in  insolvency,  should  be  read  with  the 
provisions  of  sections  65  and  66  of  the  bank- 


ing act  of  1911  (Seaa.  Laws  1911,  inp.  406,  406, 
c.  124)  in  considering  the  status  of  a  secured 
depositor  of  an  insolvent  bank,  as  compared 
with  unsecured  depositors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {$  184-196;    Dec.  Dig.  f 

3.  Banks  and  Banking  ({  80*)— Insolvenot 
— Distribution  of  Assets — Secured  Db- 
positobs, 

Under  sections  65  and  66  of  the  banking 
act  of  1911  (Sess.  Laws  1911,  pp.  405,  406,  c. 
124),  a  preference  is  given  to  depositors  of  an 
insolvent  bank  over  all  other  creditors,  and  such 
depositors  are  to  be  classed  on  an  equal  foot- 
ing. Under  this  statute  distribution  of  assets 
to  depositors  must  be  made  ratably,  and  no  de- 
positor can  be  given  any  advantage  by  reason 
of  collateral  or  other  security  which  be  may 
hold  from  the  bank  for  his  deposit 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  fj  184-196;  Dec.  Dig.  | 
80.*) 

4.  Banks  and  Banking  (|  80*)— Insolybnot 
-Distribution  of  Assets— Secured  Dk- 
positobs. 

Held,  that  the  receiver  of  the  Boise  State 
Bank,  Lunited,  an  Insolvent  bank  and  trust 
company,  has  no  authority  to  pay  a  dividend 
under  an  order  declared  by  the  district  court 
upon  a  claim  filed  by  B.,  a  depositor  holding 
real  estate  security  valued  at  about  $12,000, 
and  B.  cannot  collect  dividends  on  the  full 
amount  of  his  deposit,  $14,144.14,  and  the  re- 
ceiver should  treat  said  real  estate  as  not  em- 
braced in  the  general  assets.  B.  should  not  be 
allowed  to  enforce  his  claim  against  the  other 
assets.  Irrespective  of  the  value  of  the  specific 
security,  when  it  is  shown  that  B.  is  prosecut- 
ing the  foreclosure  of  a  mortgage  given  him  by 
the  bank  upon  said  real  property  to  secure  his 
deposit  and  the  receiver  Is  contesting  the  valid- 
ity of  the  mortgage,  until  that  matter  is  deter- 
mmed.  If  the  receiver  is  successful  in  that  ac- 
tion, then  B.  should  be  entitled  to  receive  the 
dividends  that  are. paid  to  the  other  depositors. 
On  the  other  hand,  in  case  B.  is  successful  in 
the  foreclosure  suit  bis  claim  should  be  held 
by  the  receiver  without  payment  of  dividends, 
and  the  net  proceeds  of  such  foreclosure  pro- 
ceedings should  be  applied  on  his  claim  agamat 
the  bank.  If  there  is  a  deficiency,  B.  eoould 
receive  the  same  dividends  on  such  deficiency 
that  have  been  and  will  be  paid  to  other  de- 
positors. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |{  184-196;  Dec.  Dig.  { 
80.*] 

Appeal  from  District  Conit,  Ada  County ; 
C!arl  A.  Davis,  Judge. 

Action  by  William  H.  Blackman  against 
Ben  Q.  Pettengill,  receiver,  to  determine  the 
authority  of  the  trial  court  to  make  an  order 
in  the  matter  of  the  receivership  of  the  Boise 
State  Bank,  limited.  From  a  Judgment  for 
plaintiff,  defendant  appetUa.  Beveraed,  wltli 
directions. 

liartln  ft  (Tameron,  of  Boise,  for  ap];>ellant 
Wyman  &  Wyman,  of  Bolae,  for  respondent 

STEWART,  J.  This  is  an  appeal  from  an 
order  made  In  the  matter  of  the  receivership 
of  the  Boise  State  Bank,  Limited,  an  in- 
solvent bank  and  trust  company.  An  afiidaTlt 
was  filed  in  the  district  court  showing  that 
the  Boise  State  Bank  was  a  banking  corpora- 
tion existing  under  the  laws  of  the  state  and 
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at  all  tlmea  menttoned  prior  to  December  Id, 
1911,  was  engaged  In  the  banking  boslnflea 
xmder  tbe  laws  of  tbe  state ;  that  on  Decem- 
ber 19,  IQU,  V.  W.  Piatt  was  the  duly  ap- 
pointed, qnallfied,  and  acting  bank  commis- 
sioner of  the  state  of  Idaho,  and  at  that  time 
took  charge  of  the  affairs  of  the  bank  and  its 
books  and  assets  to  wind  up  Its  business  and 
to  collect  all  debts  due  and  claims  owing  to 
said  bank;  and  that  on  the  same  day  the 
district  court  made  an  order  that  the  re- 
ceiver take  over  into  hla  possession  the  books, 
records,  and  assets  of  the  bank  and  proceed 
to  coUect  all  debts,  dues,  and  claims  and  to 
wind  up  the  affairs  of  the  bank,  and  that 
said  recelrer  duly  qualified  and  performed 
bis  daty  until  discharged  by  the  court  Feb- 
maiy  7,  1913.  On  said  date  Ben  Q.  Petten- 
glU  was  duly  appointed  si>ecial  deputy  state 
bank  commissioner  with  authority,  as  receiv- 
et  of  tbe  Boise  State  Bank,  for  the  purpose 
of  winding  up  the  affairs  of  the  bank  under 
the  Jurisdiction  of  the  court;  and  on  the 
same  day  V.  W.  Piatt  requested  that  he  be 
discharged  as  liquidating  officer  and  receiver 
of  the  bank,  and  upon  the  petition  duly  filed 
of  A.  S.  Reed,  the  duly  appointed,  qualified, 
and  acting  state  bank  commissioner  of  the 
state,  Piatt's  resignation  as  such  officer 
was  accq)ted  February  10,  1913,  and  Ben  Q. 
Pettenglll  was  duly  appointed  special  deputy 
state  bank  commissioner  of  Idaho  with  au- 
thority, as  receiver  of  the  said  bank,  to  take 
possession  of  the  books,  records,  and  assets 
of  the  bank,  and  on  the  8th  day  of  February 
be  qualified  as  such  receiver.  It  is  also  shown 
that  William  H.  Blackman,  the  petitioner,  on 
November  10,  1910,  deposited  to  his  own  ao- 
connt  In  the  bank  the  sum  of  $13,4S3.60  and 
received  a  certificate  of  deposit  for  tbe  same, 
and  tbe  bank  promised  and  agreed  to  pay  the 
said  sum  of  money  six  months  thereafter, 
with  interest  at  4  per  cent  i>er  annum  until 
paid;  that  on  November  3,  1911,  there  was 
due  thereon  from  said  bank  to  the  petitioner 
tbe  sum  of  $14,144.14  and  on  that  date  the 
plaintiff  agreed  with  the  bank  to  extend  the 
time  of  payment  of  said  certificate  for  the 
period  of  four  months,  and  the  bank  agreed 
to  pay  Interest  on  said  certificate  and  the 
money  due  thereon  at  the  rate  of  8  per  cent. 
per  annum ;  that  on  March  4,  1012,  the  peti- 
tioner presented  his  claim  growing  out  of 
tbe  matters  aforesaid  against  the  said 
bank  to  V.  W.  Piatt,  as  state  bank  commis- 
sioner and  receiver,  and  that  said  claim  was 
allowed  and  approved  for  the  sum  of 
$14,144.14,  with  interest  from  November  3, 
1911,  at  8  per  cent  per  annum  and  that  no 
part  tbereof  has  been  paid.  The  petitioner 
alleges  that  a  dividend  of  10  per  cent  upon 
all  of  the  approved  claims  has  been  declared 
and  ordered  paid  by  the  above-entitled  court 
in  the  aboveentltled  matter,  but  that  the  re- 
oelva  and  special  depaty  bank  commissioner, 
Ben  Q.  Pettenglll,  dedlnes  and  refnsea  and 
bas  not  paid  to  tbe  petitioner  any  sum  what- 
ever.   Tbe  petitioner  pnju  tbat  the  receiver 


be  required  to  pay  him  tbe  amount  dne  him, 
to  wit,  10  per  cent  of  said  dalm,  and  for  such 
other  relief  as  may  be  Just 

Pettenglll  filed  an  answer  and  in  the  an- 
swer denies  the  deposit  stated  in  the  petition 
as  having  been  made  on  November  10,  1910, 
and  that  said  bank  promised  and  agreed  to 
reiwiy  the  petitioner  the  sum  named  six 
months  thereafter,  with  interest  at  4  per 
cent  per  annum  until  paid,  except  as  further 
alleged,  and  also  denies  that  on  November 
3,  1911,  or  at  any  other  time  there  was  due 
upon  the  certificate  of  deposit  the  sum  of 
$14,144.14,  or  that  the  petitioner  agreed 
with  tbe  bank  to  extend  tbe  time  of  pay- 
ment four  months,  and  denies  that  the  bank 
agreed  to  pay  petitioner  interest  on  said 
certificate  and  the  money  due  thereon  at 
the  rate  of  8  per  cent,  except  as  further  al- 
leged, and  also  denies  that  the  claim  was  al- 
lowed and  approved  fbr  the  sum  of  $14,144.- 
14,  with  Interest  from  November  3, 1911.  at  8 
per  cent,  but  alleges  the  fact  to  be  concerning 
the  presentation  of  said  claim  as  set  forth 
hereafter.  It  Is  then  alleged  that  on  Feb- 
ruary 16,  1909,  Blackman,  the  petitioner, 
made  a  deposit  in  tbe  bank  in  the  sum  of 
$12,440.43,  payable  to  the  order  of  himself  as 
set  forth  in  a  oertlflcate  of  deposit  received 
by  him  on  that  date  on  return  of  said  cer- 
tificate properly  Indorsed  sis  months  after 
date,  with  interest  at  6  per  cent  per  annum, 
or,  if  paid  before  maturity,  with  interest  at 
4  per  cent  per  annum,  said  sum  to  draw  no 
Interest  after  maturity,  and  said  sum  to  be 
not  subject  to  check;  that  on  September  1, 
1909,  Blackman  surrendered  the  certificate 
and  rec^ved  in  Its  place  and  stead  a  certi- 
ficate of  deposit  bearing  date  September  1, 

1909,  certifying  that  Blackman  had  deposited 
In  the  Boise  State  Bank,  Limited,  $12,777.34, 
being  the  said  original  deposit  of  $12,440.43, 
with  Interest  at  6  per  cent  per  annum  from 
February  16  to  September  1,  1900,  or  $336.91 
added  thereto,  payable  to  the  order  of  Black- 
man  on  return  of  certificate  properly  in- 
dorsed six  months  after  date,  with  interest 
at  6  per  cent  per  annum  or.  If  paid  before 
maturity,  with  interest  at  4  per  cent  per  an- 
num; that  on  May  10,  1910,  Blackman  sur- 
rendered said  certiflcate  and  received  In  Its 
place  and  stead  the  certificate  of  May  10, 

1910,  which  certified  that  Blackman  had  de- 
posited with  the  bank  $13,219.22,  being  the 
original  deposit  of  $12,440.43,  with  interest 
at  6  per  cent,  per  annum  from  February  16 
to  September  1,  1909,  making  $12,777.34,  with 
Interest  at  6  per  cent  per  annum  from  S^>- 
tember  1,  1909,  to  May  10,  1910,  or  $441.88, 
payable  to  the  order  of  Blackman  on  return 
of  certificate  properly  indorsed  six  months 
after  date.  On  December  10,  1910,  petitioner 
surrendered  certificate  No.  1200  and  received 
in  Its  place  certiflcate  of  deposit  No.  1271, 
bearing  date  November  6,  1910,  for  the  sum 
of  $13,483.60,  belns  the  original  deposit  and 
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the  Interest  added  for  6  months  and  15  days, 
making  $12,777.34,  with  Interest  added  for  4 
months  and  24  days,  making  $13,483.60,  pay- 
able to  Blackman,  on  return  of  certlflcate 
No.  1271  properly  Indorsed,  six  months  after 
date  with  Interest  at  6  per  cent,  per  annum, 
or,  if  paid  before  maturity,  with  Interest  at 
4  per  cent,  and  that  on  March  4, 1912,  Black- 
man  filed  certificate  of  deposit  No.  1271  and 
presented  his  claim  against  the  abore-named 
bank  and  V.  W.  Piatt,  state  bank  commis- 
sioner, as  receiver  thereof,  upon  said  certif- 
icate of  deposit  No.  1271,  claiming  $14,144.14, 
the  same  being  $13,483.60,  with  interest  of 
$660.54  to  November  3,  1911,  at  5  per  cent, 
per  annum,  and  claiming  Interest  at  8  per 
cent,  per  annum  on  said  sum  of  $14,144.14 
from  November  3,  1911,  and  claiming  that 
said  earn  was  secured,  but  did  not  set  forth 
the  nature  of  said  security ;  and  alleges  that 
the  claim  was  filed,  but  that  no  further  ac- 
tion was  taken  thereon  by  the  recover  as 
to  its  being  allowed  or  disallowed  or  approv- 
ed or  disapproved;  that  said  receiver  has 
not  paid  dividends  on  any  amount  whatso- 
ever upon  any  claim  or  claims  except  the 
original  deposits  and  only  on  the  original  de- 
posits and  not  on  the  Interest  upon  said  prin- 
cipal sums.  It  is  also  alleged  that  Ben  Q. 
PettenglU  is  informed  and  believes  and  so  al- 
leges that  Blackman  claims  to  hold  security 
for  the  payment  of  the  sum  above  set  forth 
in  the  form  of  a  note  and  mortgage  on  real 
property  of  the  bank  as  follows:  Lots  1,2,3, 
4,  and  5,  block  13,  Blverslde  addition  to  Boise 
CSty,  Ada  county,  as  the  same  appears  on 
the  oflSclal  plat,  together  with  the  tienements, 
hereditaments,  etc. ;  that  said  property  is  of 
the  value  approximately  of  $18,000  and  is 
free  and  clear  of  all  liens  and  incumbrances 
except  the  taxes,  not  to  exceed  $400,  and  ex- 
cept lien,  if  any  lien  is  valid,  for  this  same 
debt  owing  to  Blackman.  Then  follows  the 
prayer  that  Blackman  be  ordered  to  produce 
and  set  forth  the  nature  of  his  claimed  se- 
curity and  claimed  Hen  before  PettenglU  is 
required  to  pay  any  sum  or  amount  on  the 
claim,  and  that,  in  the  event  that  Blackman 
is  adjudged  to  have  a  valid  and  subslBtlng 
lien  or  mortgage  upon  any  of  the  assets  of 
said  bank,  Blackman  be  compelled  first  to  ex- 
haust his  security;  or,  second,  that  he  be 
only  admitted  as  a  creditor  for  the  balance 
of  the  debt,  after  deducting  the  value  of  said 
mortgaged  property,  said  value  to  be  ascer- 
tained in  such  manner  as  the  court  may  di- 
rect, and  that,  in  any  event,  the  amount  of 
the  claim  of  Blackman  be  considered  as 
$12,440.43,  without  interest,  as  all  other 
claims  have  been  considered  by  the  receiver, 
and,  in  the  event  that  said  claim  of  Black- 
man  is  duly  adjndlcated  to  be  an  unsectired 
claim,  that  the  receiver  be  only  ordered  to 
pay  upon  the  sum  of  $12,440.43,  and  that 
It  be  ordered  that  unless  Blackman  set  forth 
his  claim  for  security  before  any  dividend 


is  ordered  paid,  or  before  be  accepts  any 
dividend  payment,  he  be  forever  debarred 
from  realizing  upon  or  claiming  any  security 
whatever  In  or  to  the  assets  of  said  bank. 

Upon  this  record  the  trial  court  issued  an 
order:  "That  the  said  Ben  Q.  Pettenglll,  as 
special  deputy  bank  commissioner  of  the 
state  of  Idaho,  and  as  receiver  in  the  matter 
of  winding  up  the  affairs  of  the  Boise  State 
Bank,  Limited,  an  insolvent  bank  and  trust 
company,  do  pay  to  the  said  William  H. 
Blackman  the  dividend  of  10  per  cent  here- 
tofore declared  by  this  court  upon  the  claim 
filed  by  the  said  Blackman."  This  is  the  or* 
der  from  which  this  appeal  has  been  taken. 

The  question  presented  by  this  record,  and 
which  has  been  presented  to  this  court  in  the 
brief  of  counsel  and  in  their  oral  argument, 
is  this:  Do  the  law  and  the  facts  present- 
ed warrant  the  petitioner,  a  depositor  hold- 
ing security  valued  at  about  $12,000,  In  col- 
lecting dividends  on  the  full  amount  of  his 
deposit,  $14,144.14,  or  should  the  receiver 
treat  the  $12,000  worth  of  real  estate  as  not 
embraced  In  the  general  assets,  and  this 
creditor  be  allowed  to  enforce  his  whole 
claim  against  the  other  assets  irrespective  of 
the  value  of  the  spedflc  security  acquired  by 
his  lien? 

[1]  On  March  6,  1905,  the  Legislature  of 
the  state  enacted  House  Bill  No.  167  (Sess. 
Laws  1905,  p.  176).  In  that  act  provision 
was  made  for  the  appointment  of  a  state 
bank  commissioner,  and  section  39  relates  to 
the  involuntary  liquidation  of  bankrupt 
banks,  and  that  the  bank  commissioner  "shall 
proceed  to  administer  the  assets  of  the  bank 
In  accordance  with  law."  The  entire  pro- 
cedure of  payment  of  dividends  is  left  to  the 
order  of  the  court  bound  by  the  require- 
ments of  law  as  generally  applied  and  admin- 
istered In  such  cases.  There  was  no  provi- 
sion in  the  statute  of  any  limitations  of  the 
procedure,  and  there  was  no  statutory  direc- 
tion or  limitation  whatever.  Section  47  of 
that  act  provides  that  "in  the  event  of  in- 
solvency or  bankruptcy  of  any  person,  firm, 
copartnership  or  coriioratlon  malntalniug, 
operating  or  conducting  a  bank  or  a  banking 
department  or  doing  business  within  the 
meaning  of  this  act,  depositors  of  such  bank 
or  banking  department  shall  have  a  first 
and  prior  lien  on  all  the  assets  of  such  bank 
or  banking  department  and  in  the  distribu- 
tion of  such  assets  or  the  proceeds  thereof, 
the  same  shall  first  be  applied  to  satlafy  the 
amount  due  such  depositors."  This  section 
also  makes  provision  that  "the  depositors  of 
any  such  bank  or  subordinate  bank  or  bank- 
ing department  shall  have  a  first  and  prior 
lien  upon  all  the  assets  of  such  bank, 
*  *  *  or  banking  department  where  such 
deposit  was  made  or  credit  extended,  and  in 
the  distribution  of  such  assets  or  the  pro- 
ceeds thereof,  the  same  shall  first  be  applied 
to  satisfy  the  amount  due  such  depositors." 
Section  47  of  the  act  of  1906  was  incorporat- 
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ed  In  the  Berlaed  Codea  aa  section  2990  aa 
a  part  of  the  article  relating  to  "tranaactioii  of 
banking  boatneaa"  WUle  aectlon  89,  wbldi 
proTldea  in  tf  ect  tbat  tlie  aaaets  aball  be  dla- 
trlbuted  according  to  law,  ia  incorporated  In 
the  Code  aa  section  3005  as  a  part  of  tbe 
article  of  the  banking  law  entitled  "Bnper- 
Tlslon  of  Banks  by  the  Conunissloner." 

When  the  banking  law  of  March  1,  1911 
(Sesa  Laws  1911.  p.  388),  was  enacted,  sec- 
tion 68  waa  placed  in  the  act,  which  pro- 
Tides:    "No  creditor  or  creditors  of  any  In- 
dlTldnal  banker  or  of  Indlvldnal   members 
of  any  copartnership  doing  a  banking  busi- 
ness in  this  state  shall  be  permitted  to  attach 
or  seize  under  writ  of  attachment  or  execu- 
tion or  to^  hold  liable  for  such  Individual  in- 
debtedneffi  any  of  the  assets  of  the  bank  un- 
til all  the  depositors  and  creditors  of  such 
bank  haye   been  fully  paid."     Under  this 
pioTlaion  counsel  for  respondent  contend  that 
the  Uw  of  1905  directs  that  the  assets  be 
administered  in   accordance  with  the  law, 
and  tbat  the  Legislature  has  not  changed  that 
law  up  to  the  time  covering  the  failure  of 
the  Boise  State  Bank,  and  that  the  bank's 
oertiflcates  of  deposit  were  surrendered  from 
time  to  time  as  they  feU  due,  and  new  ones 
Isgned,  the  last  bearing  date  November  6, 
1911,   and    that    the   certificates   Issued   to 
Blackman  continued  in  full  force  and  effect 
as  the  original  unsecured  debt,  and  that  the 
lenewals  of  certificates  of  deposit  and  the 
glTing  of  a  mortgage  to  secure  the  indebted- 
nees  of  the  bank  on  the  bank's  real  property 
did  not  change  and  remove  the  effect  of  the 
fint  certificate.     This  court  does  not  feel 
Inclined  to  follow  this  rule,  and  during  this 
opinion  we  will  further  discuss  this  question. 
[3, 4]  Beferrlng  now  to  sections  66  and  66, 
e  124,  Laws  of  19U,  pp.  405,  406,  section  66 
provides:     "In  the  event  of  insolvency  or 
tiankniptcy  of  any  person,  firm,  copartnership 
or  corporation  maintaining,  operating  or  con- 
ducting a  bank  or  trust  company  doing  a 
banking  business,  or  doing  business  within 
the  meaning  of  this  act,  depositors  of  such 
bank  or  trust  company  shall  have  the  first 
and  prior  lien  on  all  the  assets  of  such  bank 
or  trust  company,  and  in  the  distribution  of 
auch   aaaeta  or   the   proceeds   thereof,   the 
same  ahall  first  be  applied  to  satisfy  the 
amount  due  such  depositors." 

Section  66  provides:  "No  creditor  or  cred- 
itors of  any  individual  banker  or  of  Individ- 
ual members  of  any  copartnership  doing  a 
banking  business  in  this  state  shall  be  per- 
mitted to  attach  or  seize  under  writ  of  at- 
tadunent  or  execution  or  to  hold  liable  for 
sncfa  individual  Indebtedness  any  of  the  as- 
sets of  the  bank  until  all  the  depositors  and 
creditora  of  such  bank  have  been  fully  paid." 
By  these  two  provisions  above  referred  to, 
we  have  no  doubt  but  that  the  Legislature 
intoided  to  give  depositors  a  preference  over 
all  creditora  and  to  place  the  depositors  on  an 
equal  footing.  The  provisions  are  silent  as 
to  preferences  among  depositors  but  class  all 


dQK>siton  together;  prefaratoes  or  unequal 
advantages  among  depositors  are  not  sanc- 
tioned ;  and  the  only  eondualon  la,  and  w« 
think  this  court  is  fully  justified  in  holding, 
that  the  statute  placea  all  depositors  in  a 
class,  and  that  distribution  of  assets  under 
the  statute  to  depositors  is  to  be  made  rata- 
bly, and  that  it  was  not  intended  by  the  Leg- 
islature that  one  depositor  should  be  given 
any  advantage  or  benefit  by  reason  of  a 
security  he  may  hold  for  a  deposit,  and  there- 
by withdraw  from  the  general  assets  a  div- 
idend on  his  accumulated  claim  the  same  as 
depositors  who  have  no  security,  because  tbe 
result  would  be  an  advantage  over  the  gen- 
eral depositors,  and  he  would  receive  more 
than  his  ratable  share  of  the  assets.  6  Cyc. 
p.  670. 

Blackman  filed  certificate  of  deposit  No. 
1271  and  presented  his  claim  against  the 
above-named  bank  and  Piatt,  state  bank  com- 
missioner, as  receiver,  upon  said  certificate  of 
deposit  No.  1271,  claiming  114,144.14,  the 
same  being  |13,483.60,  with  interest  of 
$660JW  to  November  8,  1911,  at  6  per  cent, 
per  annum,  and  claiming  interest  at  8  per 
cent  per  annum  on  said  sum  of  $14444.14 
from  November  3,  1911,  and  claiming  that 
said  sum  was  secured.  The  trial  court  en- 
tered an  order  directing  Pettengill,  as  deputy 
bank  commissioner  and  receiver,  to  pay  to 
the  said  Blackman  the  dividend  of  10  per 
cent,  heretofore  declared  by  the  court  upon 
the  claim  filed  by  Blackman. 

It  will  thus  be  seen  that  the  trial  court 
classed  Blackman  as  a  depositor  of  the  bank 
without  any  security  and  thereby  allowed 
him  to  remove  and  set  aside  $12,000  worth 
of  property  from  the  general  assets  and  al- 
lowed him  to  set  up  that  same  $12,000  as  a 
part  of  his  claim  of  $14,144.14  against  the  re- 
maining assets  of  the  bank,  and  Blackman 
was  allowed  to  enforce  his  whole  claim 
against  the  other  assets,  irrespective  of  the 
value  of  the  special  security  acquired  by 
the  lien.  This  decree  of  the  trial  court  Is 
clearly  erroneous  and  in  violation  of  the 
provisions  of  chapter  124,  H  66,  66,  Laws  of 
1911.  These  provisions  above  quoted  state 
the  same  rule  that  the  courts  have  universal- 
ly followed,  where  there  were  no  statutes 
governing,  in  determining  that  dividends 
should  be  declared  out  of  the  general  assets 
after  the  secured  creditors  have  withdrawn 
tbe  amount  of  their  security. 

Chief  Justice  White,  In  his  dissenting  opin- 
ion in  Merrill  v.  Nat  Bank  of  Jacksonville, 
173  U.  S.  160,  19  Sup.  Ct  868,  43  L.  Ed.  647, 
in  dealing  with  this  question  says:  "Thus 
a  secured  creditor  who  takes  collaterals  ma- 
turing on  the  same  day  with  the  debt  owing 
to  himself,  which  collaterals  consist  of  nego- 
tiable notes,  the  makers  of  which  and  in- 
dorsers  upon  which  aie  pecuniarily  responsi- 
ble, finds  the  collaterals  promptly  paid  when 
deposited  for  collection,  and,  if  bi&  debtor 
should  become  Insolvent  the  day  after  pay- 
ment, the  creditor  could  only  claim  for  the 
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residue  of  the  debt  still  unpaid.  On  the 
other  hand,  a  creditor  of  the  same  debtor,  the 
debt  to  whom  matures  at  the  same  time  as 
that  owing  the  other  creditor  and  is  secured 
by  collaterals  also  due  contemporaneously, 
has  the  collaterals  protested  for  nonpayment, 
and  when  the  debtor  fails  the  collaterals  have 
not  been  realized.  While  the  first  debtor, 
who  had  received  first-class  collateral,  can 
collect  dividends  against  the  estate  of  his  in- 
solvent debtor  only  for  the  unpaid  portion 
of  the  claim,  losing  a  part  of  such  residue 
by  the  inability  of  the  estate  to  pay  in  full, 
the  debtor  who  received  poor  collateral  col- 
lects dividends  out  of  the  general  assets  on 
his  whole  claim  and,  if  he  eventually  realizes 
on  his  securities,  may  come  out  of  the  trans- 
action without  the  loss  of  one  cent  These 
illustrations,  to  my  mind,  adequately  portray 
the  Inequality  and  injustice  which  must  arise 
from  the  application  of  the  rules  of  distribu- 
tion now  sanctioned  by  the  court"  This 
opinion  of  Justice  White  was  concurred  in  by 
Justice  Harlan  and  Justice  McKenna. 
Judge  Gray,  a  member  of  the  court,  also  dis- 
sented, and  says:  "I  cannot  avoid  the  con- 
clusion that,  under  every  act- of  Congress  di- 
recting the  ratable  distribution  among  all 
creditors  of  the  estate  of  an  insolvent  person 
or  corporation,  and  making  no  special  provi- 
sion as  to  secured  creditors,  an  individual 
creditor,  holding  collateral  security  from  the 
d^tor  on  part  of  the  estate  In  course  of  ad- 
minlstratloD,  Is  not  entitled  to  a  dividend 
upon  the  whole  of  his  debt  without  releasing 
the  security  or  deducting  its  value;  and 
that  therefore  the  Judgment  of  the  Circuit 
Court  of  Appeals  should  be  reversed." 

This  rule  announced  by  Justice  Gray, 
which  is  the  correct  rule  where  the  condi- 
tions are  such  as  he  relates  In  his  conclusion. 
Is  applicable  to  the  facts  in  the  present  case, 
as  Blackman  is  attempting  to  collect  his  en- 
tire full  claim,  and  the  security  be  has  Is 
withdrawn  from  the  general  assets  of  the 
bank,  and  Blackman  Is  claiming  a  dividend 
on  his  entire  claim,  without  reference  to  the 
security  he  holds,  and  he  has  made  no  effort 
to  enforce  the  security  he  holds,  which  is 
a  mortgage  and  could  be  foreclosed  and  the 
property  sold  and  the  amount  that  would  be 
secured  from  the  sale,  less  the  expenses  and 
costs,  that  Blackman  would  receive,  could 
have  been  credited  upon  his  entire  claim,  and 
thereby  the  general  creditors  would  have  been 
benefited  to  the  extent  of  the  credit  of  Bla<^- 
man.  This  same  role  Is  also  considered  by 
the  House  of  Lords  In  the  case  of  Soa  Oen. 
de  Paris  t.  John  Geen,  Law  Beports,  App. 
Cases,  vol.  8,  p.  606:  "Under  ordinary  cir- 
cumstances each  creditor  is  at  liberty  to 
pursue  at  his  discretion  the  remedies  which 
the  law  gives  him ;  but  when  insolvency  In- 
tervenes, and  the  debtor  is  unable  to  pay  his 
debts,  the  position  of  all  parties  Is  altered; 
the  fund  has  become  inadequate,  and  the  pol- 
icy of  the  law  is  to  lead  to  equality.  In  pur- 
suing that  policy  the  bankrupt  law  endeavors 


to  enforce  an  equal  distribution,  whilst  It 
respects  the  rights  of  those  who  have  pre- 
viously, by  grant  or  otherwise,  acquired 
some  secnilty  or  some  preferable  right" 

Justice  Story  in  1845,  in  Be  City  Bank,  3 
How.  on  page  316,  11  L.  Ed.  603,  discussing 
the  same  question  involved  In  this  case,  says: 
"If  they  have  a  pledge  or  mortgage  therefor, 
they  may  apply  to  the  court  to  have  the  same 
sold  and  the  proceeds  thereof  applied  to^ 
wards  the  payment  of  their  debts  pro  tanto 
and  to  prove  for  the  lesldae." 

In  the  case  of  Merrill  v.  Nat  Bank,  supra. 
Justice  White  calls  attention  to  the  change 
that  has  taken  place  in  Great  Britain  with 
reference  to  the  distribution  of  the  assets  of 
an  insolvent  estate:  "  'The  same  rule  shall 
prevail  and  be  observed  as  to  the  respective 
rights  of  secured  and  unsecured  creditors  and 
as  to  debts  and  liabilities  provable  *  *  • 
as  may  be  In  force  for  the  time  being  under 
the  laws  of  bankruptcy,  with  respect  to  the 
estates  of  persons  adjudged  bankrupt'  So 
that  now,  in  Great  Britain,  in  all  proceedings 
Involving  the  distribution  of  an  Insolvent 
fund,  a  secured  creditor  can  only  prove  for 
the  balance  which  may  remain  after  deduc- 
tion of  the  proceeds  or  value  of  collateral 
security." 

Several  of  the  courts,  in  considering  the 
method  of  distribution  where  the  creditor 
holds  collateral  for  his  claim,  hold  that  he 
can  sell  his  collateral  or  take  into  account  its 
value  and  prove  for  the  residue.  5  Cyc.  p. 
571;  WurtB  v.  Hart,  13  Iowa,  515;  Security 
Invest  Co.  v.  Bicbmond  Nat  Bank,  58  Kan. 
414,  49  Pac.  621 ;  Rogers  v.  Citizens'  Nat 
Bank,  93  Md.  613,  49  Aa  843;  Merchants' 
Nat  Bank  v.  Eastern  R.  R.  Co.,  124  Mass. 
618;  Vanderveer  v.  Conover,  16  N.  J.  Law, 
487 ;  Searle  v.  Bmmback,  2  Ohio  Dec  663 ; 
Wlnton  V.  Eldridge,  3  Head  (Tenn.)  361;  In 
re  Frasch,  6  Wash.  344,  31  Pac.  755,  32  Pac. 
771. 

There  are  a  large  number  of  cases  in  each 
of  the  states,  from  which  we  have  cited  a 
single  case,  that  support  the  rule  stated  in 
this  opinion,  and  it  would  require  a  good  deal 
of  space  to  dte  all  the  cases  supporting  the 
rule. 

[2]  In  connection  with  the  rule  announced 
by  the  authorities  cited  above,  and  sections 
65  and  66  of  chapter  124,  Laws  of  1911,  sec- 
tion 5911,  Rev.  Codes,  which  is  a  part  of  title 
12  of  proceedings  In  Insolvency,  provides  as 
follows:  "When  a  creditor  has  a  mortgage 
or  pledge  of  real  or  personal  property  of  the 
debtor,  or  a  lien  thereon,  for  securing  the 
payment  of  a  debt  owing  to  him  from  the 
debtor,  he  must  be  admitted  as  a  creditor 
only  for  the  balance  of  the  debt,  after  de- 
ducting the  value  of  such  property,  to  be  as- 
certained by  agreement  between  him  and  the 
assignee,  or  by  a  sale  thereof,  to  be  made  in 
such  manner  as  the  court  or  Judge  may  di- 
rect; or  the  creditor  may  release  or  convey 
his  claim  to  the  assignee,  upon  such  proiwrty, 
and  be  admitted  to  prove  hla  whole  debt    If 
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tbe  Taloe  of  the  propertr  occeeds  Om  anm  tor 
whlcb  It  iB  BO  held  as  secarltT,  the  aaslKnee 
may  release  to  the  creditor  the  debtor's  right 
of  redemptioii  thereon  on  receiring  such  ex- 
cess; or  he  may  sell  the  property,  snbject  to 
the  daim  of  the  creditor  thereon,  and  in 
either  case  the  assignee  and  creditor  respec- 
tively most  execute  all  deeds  and  writings 
necessary  or  proper  to  consummate  the  trans- 
action. If  the  property  is  not  sold  or  re- 
leased, and  delivered  up,  the  creditor  must 
not  be  allowed  to  prove  any  part  of  his  debt" 
Under  this  latter  section,  when  read  with 
the  subsequent  act  (chapter  124,  Laws  of 
1911),  we  think  there  can  be  no  question 
whatever  but  that  the  plalntifT  in  this  case 
was  not  permitted  to  receive  the  dividend 
ordered  to  be  paid  by  the  district  court 

Counsel  for  respondent  has  cited  a  number 
of  cases  to  the  effect  that  the  rule  never  has 
been  otherwise  than  a  rule  peculiar  to  bank- 
ruptcy and  utterly  rejected  as  being  a  part 
ot  tbe  English  common  law.     Those  cases 
peibaps  state  the  correct  rule  governing  the 
tacts  under  the  common  law  and  in  equity, 
but  the  liCglslatnre  of  this  state  has  refused 
to  adopt  that  rule  and  has  by  proper  legisla- 
tion provided  for  the  distribution  of  the  as- 
sets of  an  Insolvent  bank,  and  this  rule  re- 
mits In  a  requirement  compelling  the  ratable 
distribution  of  Insolvent  assets  by  the  bank- 
ing law  enacted  and  considered  in  the  opin- 
ions, which  law  prefers  depositors  and  places 
them  In  the  same  class  in  a  ratable  distribu- 
tion and  should  apply  in  distributing  the  as- 
sets to  the  depositors,  whether  the  depositors 
are  secured  or  unsecured,  and  as  to  debts  and 
liabilities  provable  as  may  be  In  force  at  the 
ttffle  under  the  bankruptcy  statute,  with  re- 
tpeet  to  the  assets  of  persons  adjudged  bank- 
rupt; and.  In  all  proceedings  involving  the 
dlstrlbntlon  of  an  Insolvent  fund,  a  secured 
creditor  can  only  prove  for  the  balance  which 
may  remain  after  deduction  of  the  proceeds 
or  value  of  collateral  security;  and,  where  a 
creditor  holds  collateral  for  his  claim,  he 
can  sell  his  collateral  or  take  into  aoconnt 
its  value  and  prove  for  the  residue. 

It  follows  from  this  opinion  that  the  trial 
oonrt  erred  In  allowing  Blackman'a  dalm 
against  other  assets  and  not  against  tbe  se- 
eiulty.  TEe  mortgage  was  in  Blackman's 
poasessIoD  and  still  is  held  by  Blackman, 
as  against  an  asset  of  the  bank,  and  his  dalm 
la  against  the  general  assets,  and  he  has 
not  taken  steps  to  foreclose  the  same  at  the 
time  tl>e  bank  dosed,  or  thereafter,  or  before 
be  illed  the  claim.  There  was  not  a  ratable 
distribntlon  of  the  assets  of  the  bank.  He 
was  not  entitled  to  a  dividend  of  10  per  cent 
tbe  same  as  other  depositors  who  hdd  no 
aecnrtly. 

The  record  in  this  case  shows  that  a  divi- 
dend of  10  per  cent  upon  all  of  the  approved 
daims  has  been  declared  and  ordered  paid  by 
the  court  In  the  above-entitled  matter,  but 
that  the  receiver  and  apedal  depaty  oommia- 


sloner,  Ben  Q.  PettengUI,  dedines  and  r»- 
foses  to  pay  and  has  not  paid  to  the  peti- 
tioner any  sum  whatever,  and  this  action 
was  brought  for  the  purpose  of  securing  a 
Judgment  requiring  the  commissioner  to  pay 
said  dividend.  Blackman  should  be  required 
to  proceed  and  foredose  his  mortgage  and 
have  the  mortgaged  property  sold  as  pro- 
vided by  law,  and  apply  the  net  proceeds  of 
such  sale,  after  iiaylng  the  court  costs  of 
foreclosure,  etc.,  upon  his  daim  against  the 
insolvent  bank,  and,  if  there  is  any  defldency 
remaining,  the  deputy  bank  commissioner 
should  pay  him  the  same  dividends  on  said 
defldency  as  are  paid  to  all  other  depositors, 
and  this  applies  to  the  daim  involved  in  this 
case.  It  was  stated  on  oral  argument  that 
an  action  to  foreclose  has  already  been  begun, 
but  that  the  deputy  bank  commissioner  was 
contesting  the  validity  of  said  mortgage,  and, 
if  the  commissioner  is  successful  in  that  mat- 
ter, then  of  course  Blackman  shoald  be  en- 
titled to  recdve  the  dividends  that  are  paid 
to  other  depositors.  Blackman's  full  claim 
should  remain  filed  with  the  commissioner, 
and,  in  case  he  Is  successful  in  his  foredo- 
sure  suit,  the  net  proceeds  of  such  foreclosure 
proceedings  should  be  applied  on  his  claim 
against  the  bank,  as  above  stated.  If  there 
Is  a  deficiency,  he  should  receive  the  same 
dividends  on  such  defldency  that  have  been 
and  will  l<t  paid  to  other  depositors. 

The  Judgment  Is  reversed,  and  the  trial 
court  Is  directed  to  enter  Judgment  in  ac- 
cordance with  this  opinion.  Costs  awarded 
to  appellant 

SULLIVAN,  J.,  concurs.  AILSHIB,  0.  J., 
sat  at  the  hearing  but  did  not  participate  in 
the  consideration  or  dedslon  of  the  case. 


KASBK  V.  KASER. 
(Supreme  Court  of  Oregon.    Dec.  18,  1S18.) 

1.  Wills  (|  442*)— Constbuctiow— Intent  of 

IteTATOB. 

Under  L.  O.  L.  |  7347,  requiring  courts  and 
Others  to  have  due  regard  to  the  directions  of  a 
will,  and  the  true  interests  and  meaning  of  the 
testator  in  all  matters  brought  before  them,  the 
testator's  intent  is  controlling,  unless  it  cannot 
be  carried  into  effect  without  a  violation  of  the 
rules  of  law. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  I  959 ;   Dec.  Dig.  |  442!^ 

2.  Wills  (|  634*)— CoNsrsucnoN— Vestbd  ob 

CORTINGBRT  INTEBESTS. 

Though  generally  oo  interests  vest  under  a 
mere  direction  in  a  will  to  divide  tbe  property 
in  the  future,  yet  if  the  postponement  is  to  en- 
able an  intermediate  enjoyment  for  life,  the  pre- 
sumption is  rebutted  and  the  interest  of  the  re- 
hiainderman  vests,  either  absolutely  or  defeasi- 
bly,  on  the  death  of  tbe  testator.' 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  1488-1610;   Dec.  Dig.  |  634.*] 

3.  Wills  (|  547*>— Constbdctiow— Dmiona- 
TioN  OF  Beneficiabibs— Classes. 

A  testamentary  disposition  of  jpersonalty  to 
several  colegateea,  naming  them,  la  not  a  gift 
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to  a  class,  does  not  create  surriTorship,  and  the 
share  of  a  legatee  dying  before  the  time  of  dis- 
tribution will  not  go  to  the  surrivors  unless  sur- 
TiTorsliip  is  distinctly  expressed  or  clearly  im- 
plied. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  H  117&-U81,  1185;   Dec  Dig.  |  647.  *! 
4.  Wnxs  (I  481*)— CoNSTKUCnoN— TuDt  from 

Which  mix  Speaks. 

Though  a  will  may,  for  some  purposes, 
speak  from  the  date  of  execution,  as  a  general 
rule  it  expresses  the  testator's  intention  at  the 
time  of  his  death,  unless  a  fair  construction 
manifests  a  purpose  to  speak  as  of  a  different 
date. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1005-1007;  Dec.  Dig.  g  481.*] 

6.  Wills  (8  545*)— Construction  —  Contin- 
OENCiES — Death  ot  Beneficiaries. 

A  will  which  leaves  property,  after  the 
death  of  testator's  wife,  to  his  t^ildren,  and  pro- 
vides that,  in  the  event  any  of  his  children  "die 
leaving  lawful  issue,"  such  issue  shall  take  the 
share  left  to  tlieir  parent,  but,  if  any  of  the 
children  "should  marry  and  die  leaving  no  is- 
sue, the  surviving  husband  or  wife  should  take 
nothing,  by  the  will,  refers  to  death  at  some 
future  time. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  1171-1176,  1810-1318;  Dec.  Dig.  | 
545.*] 

6.  WnxB  (J  646*)  —  Oonstbuction— Dtino 
Without  Issue. 

A  will  providing  that  if  any  of  testator's 
children,  to  whom  he  leaves  property  after  the 
death  of  Us  widow^  should  marry  and  die  with- 
out issue,  the  surviving  husband  or  wife  should 
take  nothing  by  the  will,  refers  to  a  definite 
failure  of  issue,  or  dying  without  lineal  descend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  |{  1171-1176,  1310-1318;  Dec  big.  f 
546.*] 

7.  Wills  (J  865*)— Conbtbuotion  —  Partial 
Intestacy. 

A  will  gave  all  of  testator's  property  to  his 
wife  for  life,  directed  its  division  at  her  death 
among  his  seven  children,  and  provided  that  if 
any  of  the  children  should  die  and  leave  issue 
such  issue  should  take  the  share  left  to  the 
parent,  but  if  any  should  marry  and  die  leaving 
no  issue  the  surviving  husband  or  wife  should 
take  nothing  by  the  will.  Held  that,  as  to  the 
share  left  to  a  child  who  died  leaving  a  wife 
but  no  issue,  the  testator  died  intestate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  2188-2199;  Dec.  Dig.  §  865.*] 

8.  Wills  (|  800*)  —  Biohts  or  Lkoatexs  — 
Election. 

li.  O.  L.  I  7349,  subd.  4,  gives  to  the  widow 
out  of  decedent's  property  as  to  which  he  dies 
intestate  one-half  of  the  personalty  remaining 
after  an  allowance  to  the  widow  and  the  pay- 
ment of  debts.  Held,  that  her  acceptance  of  a 
provision  in  the  will  giving  her  the  use  of  all  of 
testator's  property  during  her  life  does  not 
waive  her  rights  under  this  section  to  a  portion 
of  the  remainder  as  to  which  testator  dies  intes- 
tate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  if  2074-2076;   Dec.  Dig.  S  800.*] 

9.  Wills  ({  865*)  —  Pbbsons  Entitlbd  akd 
Shares. 

Where  a  will  leaves  all  of  testator's  prop- 
erty to  his  wife  for  life,  and  then  to  his  seven 
children,  and  provides  that  if  any  of  the  chil- 
dren die  without  issue  the  surviving  husband  or 
wife  of  such  child  shall  take  nothing  by  the  will, 
where  a  child  dies  without  issue  during  the  life 
of  testator's  widow,  the  child's  widow  is  entitled 


to  one-seventh  of  one-seventh  of  one-half  of  the 
property  as  intestate  property. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dfg.  li  2188-2199;  Dec  Dig.  {  865.*] 

Department  1.  Api)eal  from  Circuit  Court, 
Multnomah  County;  Robert  O.  Morrow,  Judge. 

Suit  by  ESlzabeth  Kaser,  as  administratrix, 
against  Hannah  M.  Kaser.  From  a  decree  sus- 
taining a  demurrer  to  the  complaint  and  dis- 
missing the  suit,  plalntltt  appeals.  Reversed, 
demurrer  overruled,  and  decree  enteredi 

This  is  B  suit  to  establish  an  interest  in 
personal  property,  and  to  require  the  defend- 
ant to  execute  an  undertaking  with  sureties 
conditioned  that  such  propert:^  shall,  without 
waste  or  destruction,  be  delivered  to  plain- 
tiff upon  the  death  of  the  defendant  The 
complaint  charges  in  effect  that  on  June  11, 
1911,  J.  R.  K&aet  died  intestate  in  Multno- 
mah county.  A  copy  of  his  will  is  set  forth, 
from  which  the  following  excerpts  are  taken : 

"First  I  give,  devise  and  bequeath  all 
the  property  of  which  I  may  die  possessed, 
of  whatever  name  and  nature  and  wherever 
situated,  to  my  beloved  wife,  Hannah  Maria 
Kaser,  for  the  term  of  her  nataral  life. 

"Second.  Upon  the  death  of  my  wife,  Han- 
nah Maria  Kaser,  it  la  my  will  that  all  my 
said  property  be  divided  between  fi^y  said 
children,  Kyle  H.  Kaser,  Armintha  L.  Kaser, 
Mary  E^stber  Kaser,  Iioren  Hartwood  Ktleer, 
Welrose  Rudolph  Kaser,  ESmo  Hilly  Ka^tir, 
and  Clarence  Kaser,  share  and  share  alUoe. 

"Third.  In  the  event  that  any  of  my  chil- 
dren named  In  paragraph  two  hereof  die 
leaving  lawful  issue.  It  Is  my  will  that  said 
issue  take  the  share  thereby  left  to  their 
parent;  providing,  however,  that  if  any  of 
my  children  should  marry  and  die  leaving 
husband  of  (or)  wife  surviving  but  no  issne^ 
it  is  my  will  that  such  surviving  husband  or 
wife  of  my  child  or  children,  as  the  case  may 
be,  take  nothing  by  this  will." 

The  complaint  further  alleges,  in  sub- 
stance: That  on  July  2,  1911,  Clarence  Kaser, 
one  of  the  beneficiaries  above  named,  died 
In  that  county  Intestate,  without  issue,  but 
leaving  a  widow,  Elizabeth  Kaser,  the  plain- 
tlfl  herein.  That  the  will  of  J.  R.  Kaser  was 
admitted  to  probate  In  that  county.  That 
the  executors  named  by  the  testator,  having 
duly  qualified,  caused  to  be  filed  an  inven- 
tory, showing  the  value  of  that  estate  to 
have  been  appraised  as  follows:  Nonperish- 
able  personal  properly,  $4,472.67;  and  real 
estate,  $5,215.  That  on  March  22,  1912,  the 
remaining  devisees,  named  in  such  will,  exe- 
cuted to  their  mother,  the  defendant  herein, 
an  assignment  of  their  respective  interests  in 
and  to  all  money  and  personal  property  of 
their  father's  estate.  That  on  May  28,  1912, 
such  executors  having  filed  their  final  ac- 
count, and  due  notice  thereof  having  been 
given,  the  estate  of  J.  R.  Kaser  was  closed 
and  they  were  discharged.  That  on  October 
3,  1912,  the  plaintiff  was  duly  appointed  ad- 
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mlnlatntrlx  of  the  estate  of  Clarence  Kaser, 
deceased.  That  the  Interest  which  he  had  In 
the  nonperishahle  ijersonal  property  of  hla 
father's  estate  is  in  danger  of  being  lost,  and 
that  an  action  at  law  is  not  an  adequate  rem- 
edy for  the  protection  of  sach  interest  A 
demnrrer  to  the  complaint,  on  the  grounds 
that  It  did  not  state  facts  saffldent  to  con- 
Btitnte  a  cause  of  salt,  was  sustained,  and, 
the  plaintiff  declining  further  to  plead,  the 
gait  was  dismissed,  and  she  appeals. 

J.  F.  Sedgwick  and  Geo.  D.  Smith,  both  of 
Portland,  for  appeUant  Frank  Schlegel,  of 
Portland,  for  respondent. 

UOORE,  J.  (after  statins  the  facts  as 
above).  The  only  question  to  be  considered 
is  whether  or  not  the  plaintiff,  as  the  admin- 
istratrix of  the  estate  of  Clarance  Kaser,  de- 
ceased, has  any  interest  in  the  personal  prop- 
erty of  the  testator's  estate,  after  the  deter- 
mination of  the  defendant's  life  Interest  in 
tbe  property  the  use  of  which  did  not  result 
in  a  consumption  thereof. 

"Originally,  where  a  chattel  mortgage  or 
otber  personal  estate,"  says  Mr.  Justice  Mul- 
key,  In  Welsch  t.  Belleville  Savings  Bank, 
9i  IIL  191,  204,  "was  given  to  one  for  life 
with  a  limitation  over  to  another,  the  former 
took  the  absolute  title,  and  the  limitation 
orer  was  void,  both  at  law  and  in  equity. 
In  the  course  of  time,  however,  equity — which 
baa  ever  been  a  pioneer  in  the  Interests  of 
Justice  and  right — in  the  case  of  a  devise  of 
a  chattel  real  to  one  for  life  with  a  limita- 
tion over  to  another,  interposed  on  behalf  of 
the  remainderman,  holding  the  limitation 
oTer  good  as  an  executory  devise,  but  not 
as  a  remainder.  And  even  now  such  limita- 
tions over  are  not,  strictly  speaking,  remain- 
ders ;  for  It  Is  as  true  now,  as  then,  one  cannot, 
In  the  common-law  sense  of  the  term,  have  an 
estate  In  money  or  a  mere  chattel.  The  in- 
terest thus  conferred,  in  so  far  as  it  Is  ac- 
quired by  an  express  limitation  over,  and  is 
not  to  be  enjoyed  in  possession  until  a  future 
day,  Is  analogous  to  that  of  a  remainder,  and 
it  is  only  called  a  remainder  by  way  of  anal- 
ogy." 

By  the  early  rule,  prevailing  In  England, 
it  was  determined  at  law  that  an  Interest  In 
personal  property  could  not  be  created  by 
way  of  a  remainder;  but  In  equity  it  was 
ruled  that,  tf  a  chattel  personal  were  be- 
queathed to  A.  for  life  and  upon  his  death  to 
B.,  the  property  was  considered  as  belonging 
to  B.,  and  that  A  bad  only  the  use  thereof. 
Gray,  Perpet  (2d  Ed.)  }  84.  In  America, 
however,  a  future  limitation  by  will  of  a 
Chattel  personal  passes  a  legal  Interest  both 
at  law  and  in  equity.    Id.,  {  88 ;  40  Cyc.  1640. 

By  the  bequest  of  a  chattel  for  life  the 
legatee  under  the  rules  of  the  ancient  law 
took  the  property  absolutely,  and  every  limi- 
tation over  was  Ineffectual  for  any  purpose, 
tor  the  reason  that  an  estate  for  life  in  per- 
sonal property  was  treated  as  the  highest 


possible  Interest  whldi  could  be  acquired  in 
or  to  a  chattel,  and  hence  nothing  remained 
to  be  limited  over.  That  doctrine,  however, 
has  been  repudiated  in  the  United  States, 
where  the  role  la  quite  general  that,  though 
a  bequest  of  nonperishahle  personal  property, 
without  express  words  of  limitation,  evi- 
dences an  unconditional  gift,  yet  the  testator 
may,  by  the  employment  of  proper  words,  re- 
strict the  bequest  to  the  use  of  the  chattels 
for  life  by  the  legatee,  which  testamentary 
disposition  will  be  upheld. 

[1,2]  In  construing  the  clauses  of  a  will, 
the  purpose  sought  to  be  accomplished  is  to 
dlscovei,  if  possible,  the  testator's  intent  with 
respect  to  the  disposition  of  his  property 
after  death,  and  when  that  intention  Is  ascer- 
tained it  is  controlling  unless  such  purpose 
cannot  be  carried  into  effect  without  a  viola- 
tion of  the  rules  of  law.  ID.  O.  L.  f  7347; 
Shadden  v.  Hembree,  17  Or.  14,  18  Paa  672; 
Jasper  v.  Jasper,  17  Or.  690,  22  Pac.  152; 
Portland  Trust  Co.  v.  BeaUe,  32  Or.  306,  62 
Pac.  89;  Proprietors  of  the  Church  in  Brattle 
Square  v.  Grant,  3  Gray  (Mass.)  142,  158,  63 
Am.  Dec.  726.  An  examination  of  the  first 
and  second  clauses  of  the  will,  as  hereinbe- 
fore quoted,  shows  an  unmistakable  purpose 
on  the  part  of  the  testator  to  give  the  use  of 
all  the  real  and  the  nonperishahle  personal 
property  of  which  be  might  die  seised  or  pos- 
sessed to  the  defendant,  during  her  natural 
life,  upon  the  termination  of  which  all  such 
property  was  to  be  divided  equally  among  his 
seven  children,  naming  them.  It  will  be 
observed  that  there  are  no  words  of  gift  to 
the  children,  except  in  so  far  as  a  donation 
can  be  Implied  from  the  direction  to  divide 
all  the  testator's  property  upon  the  death  of 
the  widow.  In  such  case,  it  is  generally  held 
to  prevent  a  vesting  until  the  time  for  parti- 
tion; but,  if  the  postponment  was  to  enable 
an  intermediate  enjoyment  by  a  tenant  for 
life,  the  presumption  raised  by  such  expres- 
sion is  rebutted,  and  the  interest  of  the  re- 
mainderman vests,  either  absolutely  or  de- 
feaslbly,  on  the  death  of  the  testator.  Rood, 
Wills,  a  680,  681. 

In  Proprietors  of  the  Church  in  Brattle 
Square  v.  Grant,  3  Gray  (Mass.)  142,  148 
(63  Am.  Dec.  725),  in  speaking  of  a  condition 
marking  the  period  which  determines  an  es- 
tate, without  any  act  on  the  part  of  him  who 
has  the  next  expectant  interest,  Mr.  Justice 
Blgelow  says:  "The  limitation  over  being 
executory,  and  depending  on  a  condition,  or 
an  event  which  may  never  happen,  passes  no 
vested  interest  or  estate." 

[3]  The  third  clause  of  the  will  ia  the  para- 
graph the  meaning  of  which  Is  doubtful.  It 
is  there  stated:  "In  the  event  that  any  of 
my  children  •  ♦  •  die,  leaving  lawful 
issue,  It  is  my  will  that  said  issue  take  the 
share  left  to  their  parent"  The  time  of  the 
death  of  such  child  is  not  spedfled.  Whether 
such  death  was  contemplated  before  the 
death  of  the  testator,  upon  the  death  of  the 
defendant,  or  at  any  other  time,  is  not  spedf- 
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Icall7  Indicated.  That  clause  farther  provides 
that,  tf  any  of  the  testator's  children  should 
marry  and  die  leaving  a  spouse  but  no  Issue, 
such  surviving  husband  or  wife  was  to  take 
nothing  by  the  will.  In  that  case  what  was 
to  become  of  the  real  and  personal  property 
fso  devised  and  bequeathed  to  such  child  Is 
wholly  a  matter  of  speculation  for  the  will 
Is  silent  upon  the  subject  A  testamentary 
disposition  of  personal  property  to  several 
colegatees,  naming  them.  Is  not  a  gift  to  a 
class,  and  does  not  create  survivorship,  so 
that  the  share  of  a  legatee  dying  before  the 
time  of  distribution  will  go  to  those  that  Uve 
after  such  death,  unless  survivorship  is  dis- 
tinctly expressed  by  the.  terms  of  the  will, 
or  is  clearly  Implied  therefrom.  40  Cya 
1607. 

[4]  In  order,  therefore,  to  ascertain  the 
testator's  Intention  as  to  the  disposition  of 
his  property  after  his  death,  resort  must  be 
had  to  the  rules  adopted  for  the  constructloD 
of  wills  In  doubtful  cases.  Though  a  will, 
for  some  purposes,  may  be  construed  as 
speaking  from  the  date  of  execution,  as  a 
general  rule  Its  expressions  are  supposed  to 
give  utterance  to  the  testator's  Intention  at 
the  time  of  tils  death,  unless  by  a  fair  con- 
struction the  language  manifests  a  purpose 
to  speak  as  of  a  different  date.  40  Cyc.  1424; 
Rood,  Wills,  {  87.  The  will  under  considera- 
tion was  executed  December  14,  190S,  or 
nearly  five  and  a  half  years  before  the  tes- 
tator died. 

[6]  An  examination  of  paragraph  3  of  the 
will  would  seem  to  indicate  that  the  lan- 
guage there  used  was  Intended  to  apply  to 
the  future.  Thus  the  word  "die"  in  the  sen- 
tence, "In  the  event  that  any  of  my  children 
♦  ♦  •  die,"  etc.,  implies  death  at  any 
time.  So,  too,  the  word  "should"  as  subse- 
quently employed  in  the  sentence,  "If  any  of 
my  children  should  marry  and  die,"  etc., 
signifies  a  demise  at  some  future  time.  If 
the  will  had  bequeathed  to  the  testator's 
children,  naming  them,  "and  their  issue" 
each  child  so  named  would  have  taken  an 
absolute  title  to  the  personal  property. 
Rood,  Wills,  {  656.  The  qualification  "and 
their  issue"  is  not  used  anywhere  In  the  will. 

[6]  In  the  third  clause  the  testator  directs 
that  if  any  of  his  children  should  marry  and 
die  leaving  a  husband  of  (or)  wife  surviving 
"but  no  Issue,"  etc.  Here  the  term  "dying 
without  issue"  evidently  means  a  definite 
failure  of  issue;  that  Is,  dying  without  lineal 
descendants.  Buchanan  v.  Scbulderman,  11 
Or.  150,  1  Pac.  899.  A  gift  of  personalty 
over  on  a  definite  failure  of  Issue  is  valid 
as  an  executory  bequest,  thereby  divesting 
the  previous  Interest  on  the  happening  of 
the  condition.    Rood,  Wills,  {§  634,  638. 

Whether  there  were  any  Issue  in  being  of 
the  children  of  the  testator  when  he  died 
does  not  appear  from  the  averments  of  the 
complaint;  but,  however  this  may  be,  a 
bequest  to  the  Issue  of  his  children  who  were 
not  in  esse  at  the  time  of  his  death  Is  never- 


theless executory.  1  Jarman,  Wills  (6th  Ed.) 
*822.  Such  a  bequest,  when,  as  In  the  case  at 
bar,  It  does  not  violate  the  rule  against  per- 
petuities, is  regarded  as  a  valid  testamentary 
disposition  of  property.  Buchanan  v.  Scbul- 
derman, 11  Or.  160,  1  Pac.  899;  Shadden  v. 
Hembree,  17  Or.  14,  18  Pac.  672;  Love  v. 
Walker,  69  Or.  95,  115  Pac.  296.  "When  the 
disposition  of  an  aliquot  part  of  the  residue 
Itself,"  says  a  noted  author,  "falls  from  any 
cause,  that  part  will  not  go  in  augmentation 
of  the  remaining  parts,  as  a  residue  of  resi- 
due, but  will  devolve  as  undisposed  of."  1 
Jarman,  Wills  (6th  Ed.)   •719. 

[7]  Looking  at  the  entire  will  with  a  view 
of  {^vlng  effect  to  each  of  its  provisions,  so 
as  to  carry  out  the  testator's  intentions,  It 
is  believed  that  it  was  Us  purpose,  after 
bequeathing  ti>  his  wife  an  interest  for  Ufe 
in  the  nonperlshable  personal  property,  also 
to  give  to  each  child  an  Interest  for  life 
therein,  with  an  executory  bequest  over  to 
the  lawful  issue  of  such  child;  but,  if  any 
child  married  and  died  without  issue,  the 
Interest  which  such  child  took  by  division 
upon  the  death  of  the  defendant  thereupon 
failed  for  want  of  apt  words  in  the  wlU  as 
to  which  interest  J.  R.  Kaser  died  practically 
Intestata 

What  has  been  here  said  with  respect  to 
the  duration  of  the  estate  and  interest  which 
each  child  will  take  by  will  upon  the  death 
of  the  defendant  is  used  only  by  way  of  il- 
lustration, for  the  remark  can  have  no  blad- 
ing force  upon  the  testator's  surviving  chil- 
dren, since  they  are  not  parties  to  the  suit. 
The  conclusion  thus  reached  does  not  exclude 
the  plaintiff,  as  the  widow  of  Clarence  Kas- 
er, from  receiving  a  share  of  the  testator's 
nonperlshable  personal  property. 

[I,  I]  Assuming  that  J.  R.  Kaser  died  intes- 
tate with  respect  to  an  undivided  one-seventh 
of  such  property  the  possession  of  which 
would  have  gone  to  Clarence  Kaser  on  the 
death  of  his  mother  if  he  had  lived,  it  re- 
mains to  be  seen  what  Interest  the  plaintiff 
took  by  Inheritance  in  such  chattels.  The  de- 
fendant, uimn  the  death  of  her  husband, 
after  the  allowance  prescribed  by  law  had 
been  made,  was  entitled  to  receive  one-half 
of  the  remainder  of  all  the  personal  prop- 
erty in  her  own  right  L.  O.  L.  {  7349,  subd. 
4.  It  might  seem  that  since  by  the  provi- 
sion of  the  will  she  accepted  the  use  of  such 
entire  property  during  her  natural  life,  she 
thereby  waived  her  right  to  Insist  upon  the 
distribution  which  the  statute  thus  gave  her. 
Such  is  not  the  rule,  however,  and  she  must 
be  given  the  share  of  tlie  intestate  property, 
though  she  may  have  elected  to  take  under 
the  will.  Rood,  Wills,  i  497.  It  wlU  be  re- 
membered that  the  nonperlshable  personal 
property  was  appraised  at  $4,472.67,  one- 
seventh  of  which  is  $638.95.  The  defendant 
Is  entitled  to  one-half  Interest  thereof,  or 
$319.47.  The  plaintiff  as  the  widow  of  Clar- 
ence Kaser,  who  died  without  issue,  is  en- 
titled to  the  share  which  her  husband  would 
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bave  taken  hj  Inheritance  In  the  Intestate 
property.  U  O.  L.  {  7348,  mibd.  4.  That  la, 
she  la  entitled  to  one-seventh  of  the  remain- 
der, or  945.63,  upon  the  death  of  the  defend- 
ant 

The  decree  Is  therefore  reTcrsed,  the  de- 
murrer oyermled,  and  a  decree  will  be  en- 
tered, requiring  the  defendant  to  give  a  good 
and  sufficient  undertaking  whereby  the  sure- 
ties upon  her  death  will  pay  or  cause  to  be 
paid  to  the  plalntur  the  sum  of  $45.63. 

HcBRIDE,  C.  J.,  and  BUBNETT  and 
BAMSEY,  JJ.,  concur. 


REEiDER  et  al.  t.  REEDER  et  aL 
(Supreme  Court  of  Oiegon.    Dec.  23,  1913.) 

1.  Pabtition  (8  95*)— DisPoainoN  of  Oause 

— HoDmCATION   OW  DCCKKB. 

Where  a  decree  in  partition  recites  the  re- 
port of  the  refereea,  which  correctly  describes 
tile  tract  inToIved,  and  the  decree  farther  de- 
Kribes  the  tract,  omitting  one  line,  the  descrip- 
tion will  be  corrected  to  conform  to  the  report 
of  the  referees. 

[Bd.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  K  300-316 :   Dec.  Dig.  |  95.*] 

2.  PABTmoN  ({  114*)— AcnowB— CJosrs.     . 

Under  the  express  provision  of  L.  O.  L.  S 
483,  the  costs  of  partition,  including  the  fees 
of  referees  and  other  disbursements,  must  be 
paid  by  the  parties  in  proportion  to  their  re- 
spective interests  and  may  be  specified  in  the 
decree. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {{  440-449;    Dec  Dig.  {  114.*] 

On  petition  for  rehearing.   Petition  denied. 
For  former  opinion,  see  135  Pac.  17S. 

S.  B.  Huston  and  Robert  A.  Miller,  both 
of  Portland,  for  appellants.  S.  H.  Haines, 
Allan  R.  Joy,  and  A.  G.  Thompson,  all  of 
Portland,  for  respondents. 

BEAN,  J.  [1]  In  a  petition  for  rehearing, 
counsel  for  plaintiffs  first  call  attention  to 
a  mistake  In  the  dlscrlptlon  In  the  decree 
of  the  lower  court  of  one  of  the  tracts  of 
land  Involved  In  this  stdt  for  jmrtltion, 
known  as  the  "Old  Home  Place."  From  the 
record  It  appears  that  the  report  of  the  ref- 
erees correctly  describes  the  tract,  but  the 
decree,  after  reciting  the  report  of  the  ref- 
erees, further  describes  the  tract,  omitting  the 
north  Une  thereof.  This  description  should 
therefore  be  corrected  so  as  to  conform  to 
the  report  of  the  referees. 

[2]  As  to  the  costs,  section  483,  L.  O.  li. 
provides  in  part  that  the  costs  of  partition, 
Indnding  the  fees  of  referees  and  other  dis- 
bursements, shall  be  paid  by  the  parties  re- 
spectively entitled  to  share  In  the  lands 
divided,  In  proportion  to  their  respective 
Interests  therein,  and  may  be  included  and 
QKcifled  in  the  decree;  The  costs  in  the  low- 
er court  and  in  this  court  wUl  therefore, 
according  to  that  section,  be  api>ortIoned, 
oofrdghth  tbereof  to  the  defendants  and 
one-eighth  to  each  of  tbe  plalntUfs. 


With  the  exception  of  these  modlflcatlonB 
the  former  opinion  U  adhered  to.  The  re- 
hearing Is  denied. 

McBRIDE,  0.  J.,  and  BAEIN  and  Me- 
NARY,  JJ.,  concur. 


JOHNSON  et  al  v.  SEABORO  et  aLt 
(Supreme   Court   of  Oregon.     Dec.  23,  1913.) 

1.  Lai«oix>bd  and  Tenant  (|  112*)  —  Fob- 
FBiTUBB  or  Lease— Waitxb  of  Right. 

The  request  for,  and  acceptance  of,  par- 
tial payments  of  rent  before  they,  fell  due,  snch 
Gayments  being  voluntary,  does  not  waive  the 
indlord's  right  to  a  forfeiture  in  accordance 
with  the  terms  of  the  lease  for  subsequent  fail- 
ure to  pay  the  rent  within  the  time  required 
by  the  lease. 

[Bd.  Note. — For  other  cases,  see  Landlord 
and  Tenant.  Cent  Dig.  S{  343-349;  Dec.  Dig. 
I  112.*] 

2.  Landlobd  and  Tenant  (|  112*)— Fobri- 
TUBE  of  Lease— Waives  of  Right. 

Under  a  lease  providing  for  forfeiture 
without  notice  on  failure  to  pay  the  annual  rent 
within  30  days  after  it  became- due,  the  accept- 
ance of  rent  after  It  became  due  in  a  given 
year,  though  a  waiver  of  default  for  that  year, 
did  not  make  a  rule  for  the  next  year. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {8  343-3tt;  Dec.  Dig. 
I  112.*] 

3.  Landlobd  and  Tenant  (|  112*)— Patmiht 
or  Rent— Absence  or  Landlobd. 

That  neither  of  the  lessors  was  In  the 
state  when  rent  became  due  does  not  waive  a 
default,  when  their  agent  to  the  knowledge  of 
the  tenant  is  present  and  authorised  to  accept 
payment  of  the  rent 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  H.  343-849;    Dec.  Dig. 

4.  IaAndlobd  and  Tenant  (|  208*)— Rent— 
Assignment  of  Lease. 

By  accepting  the  assignment  of  a  lease  the 
assignee  becomes  liable  for  the  rental,  but  the 
assignor  is  not  thereby  released. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {{  737,  821-831;  Dec.  Dig. 
8  208.*] 

6.  Landlobd  and  TnfART  (|  213*)— Rzht— 

Flack  of  Patvent. 

Where  a  lease  provides  no  place  of  pay- 
ment of  rent  it  is  payable  in  the  city  where 
the  lease  was  executed  and  the  property  lo- 
cated, to  the  lessors  or  their  agents. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  IS  846-848,  850,  852, 
854,  866,  8o7-860;   Dec.  Dig.  8  213.*] 

6.  Landlobd  and  Tenant  (8  231*)— Rent— 
Actions— Bubden  of  Pboof. 

In  case  of  controversy  between  lessors  and 
assignees  of  the  lease  as  to  the  amount  of  rent 
due,  one  of  the  lessors,  contending  that  he 
had  credited  a  payment  on  a  balance  due  for 
a  previous  year,  had  the  burden  of  proving  that 
there  was  at  least  that  amount  due  on  the 
present  lease,  as  the  lessors  could  not  apply 
a  payment  by  the  assignees  on  rent  due  under 
a  prior  lease. 

[Ed.  Note. — ^For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  S§  926-034;  Dec.  Dig. 
8  231.*] 

7.  CobPOBATIONS  (8  656*)— POBEION  COBFORA- 

TIONS— Right  to  do  Business. 

A  foreign  corporation  which  has  not  com- 
plied  with   the    requirements    of   L.    O.  L.   | 
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6727,  aa  to  fiUng  a  dedarailon  of  intention  to 
engage  in  bnsineaa  within  the  atate  and  other 
docDmentB,  and  paying  a  filing  fee,  baa  no  right 
to  ta^e  an  aasignment  of  a  lease  of  an  island 
in  the  state  for  fishing  purposes. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions^ Cent  Dig.  |{  2578-2687;  Dec  Dig.  | 
656.  •] 

8.  COBPOBATIOHB  (§  879*)— FOEBIQN  COBPO- 

BATioNs— Ckbtifioatb— BrreoT. 

A  certificate  of  authority  to  do  bnsinesB  is- 
Bued  by  the  Secretary  of  State,  pursuant  to  U 
O.  L.  $  6728,  to  a  foreign  corporation  while 
it  is  insolvent  and  its  assets  in  the  bands  of 
a  receiver,  does  not  give  validity  to  the  busi- 
ness acts  of  the  corporation  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  2656-2658,  2660;  Dec.  Dig. 
$  670.*] 

Department  2.  Appeal  from  Circnit  Court, 
Clatsop  County;  Thomas  A.  McBride,  Judge. 

Action  by  T.  K.  Johnson  and  another 
against  B.  A.  Seaborg  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

The  plaintiffs  were  the  owners  of  a  certain 
Island  in  the  Columbia  rlyer,  near  Astoria, 
in  Clatsop  county.  Or.,  known  as  Tenas  Illi- 
hee,  where  the  tide  ebbs  and  flows.  It  bor- 
ders on  the  tide  lands  and  tide  flats  of  the 
river,  and  is  of  great  value  for  the  purpose 
of  operating  fish  traps  and  for  tiauUng  seines 
and  dragnets  thereon.  On  the  23d  day  of 
December,  1905,  they  leased  it  to  the  de- 
fendant Seaborg,  for  the  term  of  9  years, 
for  a  rental  of  $1,200  per  year,  payable  In 
advance  on  the  15th  day  of  April  of  each 
year,  conditioned  that  If  the  rent  should  not 
be  paid  within  30  days  after  the  same  should 
become  due,  "then  it  shall  and  may  be  lawful 
for  the  said  parties  of  the  first  part  (plain- 
tiffs), or  either  of  them,  •  *  •  to  re-enter 
said  premises  and  said  fishery  •  *  *  and 
to  declare  this  lease  and  all  of  said  rights 
and  privileges  hereinbefore  set  forth  termi- 
nated and  forfeited;  and  If  the  first  parties 
shall  so  determine  and  elect  the  said  second 
party  waive  all  notice  to  quit  or  intention 
to  declare  said  forfeiture  or  re-entry" — said 
lease  being  In  writing  and  signed  by  the  par- 
ties. On  the  29th  day  of  January,  1906,  the 
defendant  B.  A.  Seaborg  assigned  In  writing 
the  said  lease  to  the  defendant  Seaborg 
Packing  Ck)mpany,  In  which  assignment  the 
said  Seaborg  Packing  Company  assumed  to 
fulfill  all  the  conditions  and  stipulations  of 
the  lease  to  be  observed  by  Seaborg;  Sea- 
borg having  the  option  to  declare  the  assign- 
ment forfeited  and  to  re-enter  for  failure  of 
the  Seaborg  Packing  Company  to  perform 
the  terms  of  the  lease  assumed  by  It  Im- 
mediately after  the  assignment  of  the  lease 
the  Seaborg  Packing  Company  entered  upon 
the  possession  of  the  premises  and  used  the 
same  thereafter  until  plaintiff,  on  the  21st 
day  of  May,  1907,  forfeited  the  lease  for 
nonpayment  of  the  rent  The  Seaborg  Pack- 
ing Company  by  force  entered  upon  the  prem- 
ises  thereafter,    and   drove  location  stakes 


for  three  pound  set  flab  traps  in  (he  tide 
land  and  fishery  grounds,  and  refused  to 
permit  plaintiffs  to  operate  thdr  fishery,  and 
threatens  to  continue  and  will  continue  to 
prevent  plaintiffs'  use  thereof  unless  restrain- 
ed by  order  of  this  court  This  suit  was 
commenced  for  the  purpose  of  restraining  the 
defendants  from  so  obstmetliig  plaintiff^ 
use  of  the  property,  and  a  preliminary  in- 
junction was  issued  pending  the  trial.  The 
issues  were  tried  by  the  circuit  court,  and  a 
decree  was  rendered  In  favor  of.  plaintiffs; 
the  injunction  being  made  perpetuaL  The 
defendants  appeal 

John  H.  Smith,  of  Astoria  (Jobs  H.  &  A  H. 
Smith,  of  Astoria,  and  Frank  Oleson,  of  Se- 
attle, Wash.,  on  the  brief),  for  appellants. 
O.  O.  Fulton,  of  Astoria,  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  aa 
above).  [1]  It  is  contended  by  defendants 
that  plaintiffs  waived  their  right  to  declare  a 
forfeiture  of  the  lease  for  nonpayment  of 
the  rental,  without  notice  to  defendants  and 
on  opportunity  to  pay,  by  their  agreement  to 
a  departure  from  the  terms  of  the  lease 
whereby,  as  defendants  allege,  part  of  the 
rent  was  paid  to  plaintiff  Mrs.  Johnson  as 
she  needed  it  There  was  no  agreement  by 
which  the  payment  of  the  rent  for  the  year 
1907  might  be  delayed  or  postponed  beyond 
the  maturity  thereof,  nor  were  any  payments 
made  or  received  thereafter.  If  the  rent  had 
been  paid  on  May  16th,  the  day  after  the 
default,  when  called  for  by  the  plainUfl 
Johnson,  that  would  have  been  a  waiver  of 
the  default  for  that  year;  but  the  advance 
payments  of  Interest  and  taxes  on  the  order 
of  Mrs.  Johnson  and  the  |200  to  ber  were 
voluntary,  and  made  prior  to  the  default,  and 
the  requests  therefor  were  not  a  waiver  of 
prompt  payment  when  due.  Galling  for  or 
accepting  partial  payments  prior  to  the  de- 
fault in  payment  would  not  amount  to  an 
agreement  to  waive  prompt  payment 

[2]  The  acceptance  of  payment  of  rent 
for  the  year  1906,  after  maturity,  was  a 
waiver  of  def&ult  for  that  year,  but  did  not 
make  a  rule  for  the  next  year.  Time  was  of 
the  essence  of  the  contract,  and  It  was  de- 
fendants' duty  to  pay  on  the  day  it  vras  due, 
or  within  30  days  thereafter,  namely.  Hay 
15tb. 

[3]  There  la  a  suggestion  that  neither  of 
plaintiffs  was  In  Oregon  at  the  time  the 
rent  was  due,  but  O.  F.  Morton,  at  Astoria, 
was  the  agent  of  plaintiffs,  with  authority  to 
receive  and  receipt  for  the  rent,  and  de- 
fendants had  knowledge  of  that  fact 

[4]  By  accepting  the  assignment  of  the 
lease  the  defendant  Seaborg  Packing  Com- 
pany became  liable  for  the  payment  of  the 
rental;  yet  Seaborg  was  not  thereby  re- 
leased. 

[<]  There  was  no  place  of  payment  pro- 
vided In  the  lease.    Therefore  it  was  payable 
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to  the  itlalntlttB  or  to  their  agent  at  Astoria. 
[I]  Hiere  was  Mine  controversy  as  to  the 
amount  of  rent  doe  on  Hay  16th,  Johnson 
contending  that  he  had  credited  the  |200 
paid  May  7th  on  the  balance  doe  for  the 
year  1908;   bnt  the  burden  was  upon  plain- 
tiffs to  prove  that  there  was  that  amount 
dne  on  the  present  lease  before  they  would 
be  entitled  to  apply  the  payment  thereon, 
the  application  of  which  was  not  directed  by 
the   defendants.     The   exhibits   Introduced 
by  plaintiffs  show  the  payment  of  the  1906 
rent  In  full.     If  there  was   anything  due 
plaintiffs  upon  a  prior  lease,  they  could  not 
apply  money  paid  by  the  defendant  packing 
company  upon  It,  as  Its  liability  covered  only 
the  new  lease,  and  a  tendw  of  the  amount 
of  the  rent  for  the  year  1907  would  have 
been  sufDdent  to  prevent  a  forfeiture  of  the 
lease.     Defendants   contend   that  Johnson 
agreed  to  accept  the  rent  on  May  22d,  while 
Johnson  admfto  he  extended  the  time  of  pay- 
ment until  the  2lBt  of  May  only.    But,  with- 
ont  determining  the  date  to  which  the  time 
of  the  paymoit  was  extended,  no  tender  was 
made,  either  on  the  21st  or  on  the  22d.    A 
formal  tender  was  made  Thursday,  the  23d, 
bebig  beyond  the  time  to  which  payment 
vuotended. 

[7]  There  is  another  matter  that  has  a 
■tiong  bearing  upon  tills  question.    Defend- 
ant Is  a  foreign  corporation,  and  until  the 
eonunencement  of  this  suit  had  not  com- 
piled with  the  stotote  of  this  stote  entitling 
toch  corporations  to  do  business  In  this  state. 
Its  right  to  do  business  in  this  stote  is  con- 
ditioned upon  ito  filing  with  the  Secretary  of 
State  a  declaration  of  Ite  purpose  to  engage 
la  bnslneBs  within  the  state,  and  other  data 
required  by  section  6727,  L.  O.  U,  filing  a 
power  of  attorney,  app<dntlng  a  resident  at- 
torney with  authority  to  acknowledge  service 
of  summons  or  other  process,  and  paying  a 
filing  fee  of  160  and  the  amount  of  the  U- 
oense  fees  as  elsewhere  provided.     Without 
80  doing  the  defendant  Seaborg  Packing  Com- 
pany did  not  have  the  right  to  take  the  as- 
■igmnatt  of  the  lease  of  the  property  here 
Involved.    It  was  not  subject  to  the  Jurisdic- 
tion of  the  courta  of  this  state.    By  altering 
optm  said  property  and  ustog  the  same  in  ite 
business  of  fishing  It  must  necessarily  have 
employed  laborers  and  incurred  indebtedness 
in  Oregon,  and  was  liable  for  personal  in- 
juries, if  any  were  occasioned  by  ite  negli- 
gence, for  all  of  which  there  should  be  a 
remedy  in  the  courts  of  this  state;   and  ite 
case  was  Just  such  a  one  as  was  contemplated 
to  be  covered  by  this  statato  for  the  protec- 
tion of  the  state  and  ite  dtixena.    Therefdre 
the  assignment  of  the  lease  attonpted  to  be 
executed  to  the  paddng  company  by  Seaborg 
was  void,  and  it  oonld  not  transact  bustoess 
tbereunder.     Ite  attempt  to  make  tender  of 
tbe  rent  under  the  lease  was  ineffectual,  and 
It  acquired  no  rlgbte  against  the  plaintiffs  by 


reason  thereof  or  of  the  assignment  of  the 
lease. 

[I]  Oa  February  26,  1907,  on  the  appllca- 
tloa  of  creditors  of  the  defendant  packing 
oonqwny,  ito  affairs  were  placed  in  the  hands 
of  a  receiver  to  the  oourte  in  the  state  of 
Washington,  on  the  ground  that  it  was  un- 
able to  pay  Ito  debta,  which  are  alleged  to  be 
more  than  162,000,  with  asseta  amounting  to 
about  160,000,  showing  that  It  was  Insolvent 
On  July  3,  1907,  It  applied  to  the  Secretary 
of  State  for  a  certificate  showing  ite  au- 
thority to  do  business  wltbln  the  state  pro- 
vided for  by  section  6728,  L.  O.  L.,  while  it 
was  still  insolvent  and  Ite  assete  in  the  han3a 
of  a  receiver,  and  on  that  day  the  Secretary 
issued  to  it  the  certificate  provided  for  by 
said  section,  to  the  effect  that  it  had  com- 
plied with  the  statote  entitling  It  to  engage  In 
bustoess  to  Oregon.  The  said  section  further 
provides  that  said  certificate  shall  be  prima 
fade  evidence  of  the  legal  existence  of  the 
corjwration  and  of  ite  right  to  do  bustoess  in 
Oregon.  The  pleadings  and  record  to  the 
case  show  that  it  was  not  enUtled  to  the  cer- 
tificate or  to  do  business  to  Oregon.  It  to 
contemplated  by  the  statates  that  the  certifi- 
cate shall  issue  to  a  solvent  corporation  with 
capital  as  shown  by  the  application  and  as 
contemplated  by  the  certiflcate.  That  statote 
was  totended  to  be  a  protection  to  the  people 
of  the  state  having  occasion  to  do  bustoess 
with  the  packtog  company,  as  well  as  to  se- 
cure to  tbe  state  the  license  fees  and  power 
to  control  it  to  the  particulars  named.  Al- 
though it  has  produced  to  evidence  the  cer- 
tificate of  the  Secretary  of  State,  yet,  to  view 
of  the  facte  dlsdosed  by  this  record,  the  cer- 
tificate is  impeached,  and  the  court  cannot 
recognize  the  contract  entered  toto  to  violation 
of  the  statote,  or  ite  acta  to  relation  thereto. 
The  effect  of  such  a  contract  is  fully  dis- 
cussed in  Hlrschfeld  v.  McCullagh,  64  Or. 
602,  127  Pac.  641,  130  Pac.  1131;  Cyclone 
Mtolng  Co.  V.  Baker  Light  A  Power  Go.  (C. 
C.)  166  Fed.  096;  La  Molne  Lumber  k  Trad- 
tag  Co.  V.  Kesterson  et  aL  (tt  C.)  171  Fed. 
980.  Therefore  the  court  was  Justified  to  ap- 
provtog  a  forfeltore  of  the  lease  by  platotiffs 
and  thdr  re-entry  upon  the  premises,  and 
they  were  entitled  to  the  injunction  against 
the  defendante  to  prevent  torther  toterfer- 
ence  by  them. 

Tbe  decree  Is  affirmed. 


BEAN   and   McNART,   JJ„ 
BRIDB,  a  J.,  not  sitttog. 


concur.     Mc- 


THOMSON  V.  SWANK  et  aL 

(Supreme  Court  of  Oregon.    Dec.  28,  1913.) 

1.  MoBTOAOKS  a  270*)— AasiaNiixnT— Vaud- 

ITT— BVIDBKCC 

Ehridence  held  to  show  that  a  mortgagor, 
to  the  presence  of  the  mortgagee,  stated  to  one 
to  whom  the  mortgagee  afterward  assigned  the 
mortgage  that  tbe  property  covered  was  vuln- 
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able  for  coal,  timber,  and  frnit,  when  In  fact  it 
was  Talneleas  for  timber,  nearly  worthless  for 
fruit,  and  no  coal  had  been  found  on  the  land, 
and  its  worth  for  that  purpose  was  wholly 
problematical. 

lEA.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |§  608,  009 ;    Dec.  Dig.  |  270l] 

2.  MoBTGAOES  ({  239*)— AasiomcxNT— Vaud- 
ity— False  Repkesertationb. 

A  mortgagee  who  it  negotiating  for  the 
sale  of  the  mortgage  is  responsible  for  false 
representations  as  to  the  character  of  the  land 
by  the  mortgagor  in  his  presents  to  the  propos- 
ed purchaser. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  606,  607;   Dec  Dig.  t  239.»] 

Appeal  from  Circuit  Conrt,  Maltnomata 
County;   Henry  B.  McOlnn,  Judge. 

Suit  by  W.  G.  Thomson  against  Ette  L. 
Swanlc  and  another.  From  a  decree  for 
plaintiff,  defendants  appeaL    Affirmed. 

George  I.  BrooIcB  and  Fred  W.  Bronn,  both 
of  Portland,  for  appellants.  C.  B.  Lenon,  of 
Portland  (Jeffrey,  Lenon  &  Ambrose,  of  Port* 
land,  on  Uie  brledQ,  for  respondent 

M00RE7,  J.  This  is  a  suit  by  G.  W.  Thom- 
son against  Bwa  Im  Swank  and  J.  D.  Swanli, 
her  husband,  to  set  aside  a  conveyance  of 
real  property  alleged  to  have  been  induced 
by  fraudulent  representations,  and  also  to  re- 
cover the  sum  of  $115  paid  on  account  of  the 
transfer.  From  a  decree  granting  the  relief 
prayed  for  in  the  complaint,  the  defendants 
appeal. 

The  admitted  facts  are  that  on  April  2, 
1912,  the  plaintiff,  owning  at  No.  1137  Glen 
avenue,  Portland,  Or.,  a  house  and  lot,  pub- 
lished in  a  newspaper  of  that  city  a  notl<<e 
offering  to  sell  and  convey  the  premises  for 
$2,450,  one-half  thereof  to  be  paid  down,  and 
the  remainder  oii  time.  The  defendant 
Swanlc,  having  seen  the  advertisement,  tele- 
phoned the  plaintiff  to  call  upon  him  with  a 
view  of  effecting  a  sale  of  the  property. 
Pursuant  to  the  Invitation  Thomson  called 
niton  Swank,  who,  acting  for  his  wife,  offered 
for  the  lot  the  sum  so  demanded  by  assign- 
ing a  mortgage  of  40  acres  of  land  In  Coos 
county,  executed  to  Mrs.  Swank  September 
19, 1911,  by  C.  h.  Burton  and  his  wife,  to  se- 
cure the  payment  of  a  promissory  note  of  $2,- 
600  due  on  or  before  three  years,  with  inter- 
est at  the  rate  of  8  per  cent  per  annum,  pay- 
able at  maturity.  By  this  proposal  the  plain- 
tiff was  to  give,  in  addition  to  a  conveyance  of 
his  lot,  the  sum  of  $50,  one-half  of  which  was 
to  be  paid  when  he  accepted  the  offer,  and 
the  remainder  when,  upon  an  examination  of 
abstracts  of  title  to  the  mortgaged  land  and 
to  the  plalntlfTs  premises,  an  exchange  of  the 
deed  and  assignment  was  effected.  Thomson 
thereupon  visited  Burton  and  made  inquiry 
as  to  the  value  of  the  land  so  mortgaged, 
and,  being  satlsfled  from  the  representations 
made  by  the  mortgagor  that  the  security  was 
ample,  accepted  the  offer,  and  entered  into 
a  written  contract  wherein,  referring  to 
Swank  and  Thomson  respectively,  it  was  stat- 


ed in  respect  to  the  aocmed  interest  on  the 
note:  "And  it  is  fnrtlier  agreed  that  the 
party  of  the  first  part  is  to  collect  one  hun- 
dred dollars  from  the  party  of  the  second 
part  when  he  collects  the  Interest  on  said 
and  above  mortgage,  due  on  the  19tb  day  of 
Sept  1912."  Complying  with  the  terms  of 
such  writing,  the  plaintiff,  on  April  4,  1912, 
executed  to  Mrs.  Swank  a  promissory  note 
for  $100,  payable  in  six  months,  with  Interest 
from  the  date  at  the  rate  of  7  per  cent  per 
annum.  A  deed,  executed  by  the  plaintiff 
and  his  wife  to  Mrs.  Swank,  of  the  lot  was 
placed  in  escrow,  as  was  also  the  latter's  as- 
signment of  the  mortgage  to  Thomson.  An 
abstract  of  the  mortgaged  premises  having 
revealed  the  existence  of  a  prior  mortgage  of 
$1,000,  the  plaintiff  called  upon  a  Mr.  Ama- 
dou, who  at  one  time  liad  owned  the  land, 
and  also  visited  Burton,  the  second  mortga- 
gor, and  from  them  he  learned  that  the  prior 
mortgage  was  of  160  acres  of  land  which  in- 
cluded the  40  acres  described  in  the  second 
mortgage.  The  plaintiff  being  satlsfled  with 
the  value  of  the  security  offered,  his  deed 
and  the  assignment  of  the  mortgage  were  re- 
spectively delivered.  Thomson,  on  April  12, 
1912,  in  consideration  of  the  surrender  of  his 
note  of  $100,  maturing  October  4th  of  that 
year,  and  a  discharge  of  the  $50  which  he 
was  to  give  for  an  assignment  of  the  securi- 
ty, paid  Mrs.  Swank  $135,  in  full  of  such  de- 
mands. This  suit  was  instituted  May  2, 1912, 
and  prior  to  the  trial  of  the  cause  the  plain- 
tiff, for  the  expressed  consideration  of  a  ,con- 
veyance  to  him  of  the  lot  in  the  dty  of  Port- 
land, executed  to  the  defendants  a  reassign- 
ment of  the  mortgage. 

The  plaintiff  testified  that  Swank  repre- 
sented to  him  that  he  had  owned  in  Coos 
county  the  40  acres  of  land  which  he  had 
sold  to  Burton  for  $6,000,  receiving  on  ac- 
count thereof  $3,600,  and  taking  the  mort- 
gage referred  to  of  $2,500  as  security  for  the 
payment  of  the  remainder  of  the  purchase 
price ;  that,  in  negotiating  the  trade.  Swank 
took  the  witness  to  see  Burton,  who  said  the 
land  was  valuable  for  coal,  timber,  and  fruit; 
that,  after  an  exchange  of  the  deed  and  the 
assignment  of  the  mortgage,  the  witness  vis- 
ited and  examined  the  40-acre  tract  in  com- 
pany with  the  county  surveyor  of  that  coun- 
ty, and  found  about  five  or  stx  acres  of  bench 
land  that  was  fairly  level,  the  remainder  be- 
ing broken  and  cut  up  by  ravines;  that  about 
three  acres  had  at  one  time  been  under  cul- 
tivation, but  had  been  allowed  to  grow  over 
with  brush;  that  about  60  years  prior  there- 
to a  fire  had  consumed  most  of  the  timber  in 
that  vicinity,  and  only  a  second  growth  was 
then  standing  on  the  premises;  and  that  the 
value  of  the  land  did  not  exceed  $1,000. 

The  deposition  of  S.  B.  Cothcart,  the  coun- 
ty surveyor  of  Coos  county,  is  to  the  effect 
that  he  examined  the  40  acres  of  land  re- 
ferred  to   in   company    with   the   plaintiff. 
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whose  testimony  U  corroborated  with  re- 
q>ect  to  the  condition  and  the  character  of  the 
premises.  In  referring  to  the  cleared  land, 
Cotbcart  further  deposed  that  a  part  of  It 
consisted  of  an  orchard  containing  abont  100 
apitle  trees  that  had  been  neglected  and  were 
more  or  less  broken.  He  also  stated,  upon 
oath,  that  he  did  not  consider  the  timber  of 
any  valne;  that  be  fonnd  a  prospect  hole  on 
the  premises,  but  did  not  discover  any  eyl- 
dences  of  coal;  that  about  two  miles  from 
the  land  coal  had  been  discovered,  the  value 
of  which  was  donbtfnl;  and  that  from  his 
knowledge  of  the  40  acres  the  worth  thereof 
was  only  $1,000. 

His  sworn  declarations  are  corroborated 
by  the  deposition  of  Arthur  Demarest,  who 
farther  stated  that  he  had  cultivated  an  ad- 
joining tract.  In  referring  to  which  he  said  It 
was  very  poor  land. 

The  defendant  J.  D.  Swank,  as  a  witness, 
denied  that  he  represented  to  the  plaintiff 
that  the  Coos  county  land  was  of  the  value 
of  16,000,  but  that  he  asserted  such  sum  was 
the  price  he  asked  for  the  premises.  Refer- 
ring to  what  he  declares  he  detailed  to  Thom- 
son about  the  40-acre  tract.  Swank  stated, 
npon  oath:  "I  told  him  that  I  considered  the 
greatest  value  of  the  land  to  be  from  a  min- 
eral standpoint  and  from  a  coal  standpoint, 
and  that  it  was  good  timber  land.  •  •  • 
I  told  him  that  is  the  way  they  were  repre- 
sented to  me  by  a  fellow  who  had  seen  the 
property.  •  •  •  I  told  him  that  I  had 
not  seen  the  property." 

On  cross-examination  Swank  testified  that 
the  mortgage  note  was  transferred  to  plain- 
tiff "without  recourse"  because  he  Indorsed 
all  notes  in  that  manner,  and  that  he  knew 
the  mortgage  was  given  to  secure  a  part  of 
the  purchase  price. 

W.  W.  Sinclair,  as  defendants'  witness, 
testified  that  he  was  sitting  at  a  desk  a  few 
feet  away  from  Swank,  and  heard  the  latter 
tell  the  plaintiff  that  he  had  never  seen  the 
Coos  county  land,  but  that  this  defendant 
thought  It  was  chiefly  valuable  for  minerals; 
that  it  would  raise  fruit;  that  there  was  on 
the  premises  considerable  timber  which  when 
removed  would  render  the  land  good  for  agri- 
cultnre  and  for  fruit 

W.  W.  Groves,  as  defendants'  witness,  tes- 
tified that  he  had  seen  the  40-acre  tract,  and 
that  it  would  be  difficult  to  farm  tho  land  in 
any  condition. 

(1]  We  do  not  rest  our  decision  on  the  val- 
ue placed  by  the  witnesses  of  either  party  u-p- 
on  the  40-acre  tract  but  on  the  representa- 
tions made  by  Burton  to  Thomson  as  related 
by  the  latter,  who  stated,  upon  oath,  that 
the  mortgagor,  in  the  presence  of  Swank, 
told  the  plaintiff  that  the  Coos  county  land 
was  valuable  for  coal,  for  timber,  and  for 
fruit 

The  evidence  Indisputably  shows  that  the 
40-acre  tract  is  valueless  for  timber,  and 


nearly  worthless  for  agriculture  and  for 
fruit,  that  no  coal  had  ever  been  found  In 
the  land,  and  that  Its  worth  for  that  pur- 
pose was  wholly  problematicaL 

[2]  Burton  did  not  appear  as  a  witness  for 
either  party.  It  will  be  remembered  that 
Swank  stated,  upon  oath,  that  he  was  not 
present  when  Thomson  Interviewed  Burton 
respecting  the  character  of  the  Coos  county 
land.  It  is  believed',  however,  that  the  plain- 
tiff's declaration  in  this  respect  is  true.  This 
conclusion  is  deduced  from  the  written  con- 
tract entered  Into  April  2,  1912,  wherein  It 
is  asserted  that  the  sum  of  $100  as  accrued 
Interest  on  the  promissory  note  would  be- 
come due  September  19th  of  that  year,  when 
by  the  express  terms  of  the  negotiable  in- 
strument no  Interest  was  payable  until  two 
years  thereafter.  This  writing  confirms 
Thomson's  testimony  to  the  effect  that,  when 
the  offer  to  assign  the  mortgage  was  origi- 
nally made.  Swank  represented  to  him  that 
the  Interest  was  payable  annually.  When, 
however,  the  note  was  later  exhibited  to  the 
plaintiff,  he  discovered  that  the  interest  was 
not  payable  until  September  10,  1914.  As 
Burton's  representations  were  not  qualified 
by  the  statement  that  he  had  never  seen  the 
land,  they  amounted  to  an  assertion  that  he 
was  describing  the  character  of  the  premises 
as  they  appeared  to  him  from  a  personal  ex- 
amination thereof,  and,  such  declarations 
having  been  made  in  the  presence  of  Swank, 
be  Is  responsible  therefor,  and  hence  the  de- 
cree should  be  affirmed. 

McBRIDB,  C.  J,  and  BURNEITT  and 
RAMSBY,  33.,  concur. 


OBERSTOCKv.  UNITE©  RTS.  CO. 
(Supreme  Court  of  Oregon.    Dec.  23,  1913.) 

1.  Appbai.    and    Ebbob    (S    837*)— Review- 
Questions  OF  Fact— Denial  of  Nonsuit. 

The  denial  of  a  motion  for  nonsuit  will  not 
be  disturbed  if  plaindff'a  omission  to  produce 
sufficient  evidence  is  supplied  by  the  subsequent 
introduction  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3262-3272,  3274-3277, 
3280;   Dec.  Dig.  I  837.»] 

2.  Street    Raiuioads   (S    81*)— Opebatiow- 
Oabb  Rkquibbd. 

Where  a  railroad  runs  along  a  street  the 
rights  of  the  railroad  and  of  travelers  must  each 
be  exercised  with  due  regard  to  the  rights  of 
the  other,  in  a  reasonable  and  duly  careful 
manner,  depending  largely  upon  the  peculiar 
circumstances  of  each  case ;  greater  care  being 
required  of  a  railroad  in  such  a  case  than 
where  it  has  exclusive  use  of  the  track. 

[EM.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  172-177 ;   Dec.  Dig.  §  81.*] 

3.  Evidence    (J  492*)— Opinion   Evidence- 
Speed  OF  Cab. 

In  an  action  for  injuries  from  being  struck 
by  an  electric  car,  testimony  of  plaintiff  as  to 
the  speed  of  the  car  is  competent;  its  weight 
being  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  S  2270 ;   Dec.  Dig.  <  402.»] 
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4.  STKcrr  RAHJtoADa  (f  117*)— OnoLATioir— 
Actions    roB    Injubibs  —  QuEsnona    n>B 

JUBT. 

In  an  action  for  injuries  from  being  atmck 
by  an  electoic  car  while  croasipg  the  track  at  a 
point  other  than  a  street  crossing,  evidence  held 
to  present  a  question  for  the  jury  aa  to  the  con- 
dition of  the  street  at  that  point. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,   Cent   Dig.   {{   239-257 ;    Dec  Dig.    { 

6.   NEOUaENCB    (8   121*)-^AonOR8— EVIDEIfCB. 

Mere  proof  of  an  accident  does  not  per  se 
prove  negligence  but,  together  with  circnm- 
stances  from  whicli  the  jury  may  fairly  infer 
that  the  accident  happened  by  reason  of  a  neg- 
ligent act  or  omission,  is  sufficient 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  8{  217-220,  224-228,  271 ;  Dec.  Dig. 
8  121.  J 

6.  Strekt   RAiukOASs   (I   88*)— Opbbation— 
Cabk  Reqdibed. 

Where  a  motorman  has  a  clear  and  unob- 
structed view  of  a  traveler  on  the  track  and 
fails  to  give  warning,  he  is  nei^ligent,  though 
the  place  is  not  at  a  street  crossing;  employes 
being  bound  to  keep  a  lookout  along  the  tracks, 
where  persons  are  likely  to  be  found,  in  order 
to  give  proper  signals. 

FEd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |{  195-200;    Dec.  Dig.  |  93.*] 

7.  Stbeet  Raii,boads   (g   117*)— Operation— 
Actions  fob  Injuries— Question  fob  Jdby. 

In  an  action  for  injuries  from  being  struck 
by  an  electric  car,  evidence  held  to  present  a 
question  for  the  jury  whether  the  accident  hap- 
.pened  as  plaintiff  was  riding  between  thte  tracks 
and  trying  to  escape  or  plaintiff's  horse  backed 
upon  the  track  just  before  being  struck. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,   Cent   Dig.   |S   239-257;     Dec.   Dig.    S 

8.  WlTNBSSES    (I     252*>— BZAMIHATION— REF- 
EBENCE  TO  MAPS. 

When  a  witness  refers  to  a  map,  he  should 
be  required  to  designate  thereon,  or  by  lan- 
guage, to  what  reference  is  made  in  such  a  man- 
ner that  the  whole  testimony  can  be  considered 
from  the  record. 

[E!d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §{  866,  867 ;   Dec  Dig.  {  252.*] 

9.  Stbeet  Railboads  (|  118*)— Opebation— 
Actions  fob  Injueies— Insteuction. 

An  instruction  that  if  the  railroad  track 
where  the  accident  occurred  is  located  on  the 
public  highway  or  street  in  the  town  of  L,, 
plaintiff  would  have  the  right  to  pass  over  it, 
and  would  not  be  confined  to  any  regular  or 
particular  crossing,  is  not  objectionable  as  re- 
quiring the  railroad  to  exercise  the  same  care  at 
all  points  in  its  course,  being  confined  in  its 
application  to  a  street  in  the  town  of  L. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,   Cent   Dig.   If   258-269;     Dec.    Dig.   { 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  W.  N.  Gatens,  Judge. 

Action  by  Valende  Oberstock  against  the 
United  Railways  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  Is  a  personal  injury  action  which  was 
tried  before  a  Jury  and  a  verdict  rendered  In 
favor  of  plaintiff.  From  a  Judgment  thereon, 
defendant  appeals. 

The  United  Railways  Company  operates  a 
line  of  electric  railway  from  Portland  In  a 


northerly  dliectlon  along  the  Willamette 
river  to  and  through  the  town  of  Lhmton. 
For  a  considerable  distance  outside  the  town 
of  Llnnton  the  railway  is  constructed  on  one 
side  or  the  other  of  the  public  highway  known 
as  the  linnton  road.  This  road,  as  it  passes 
through  Llnnton,  becomes  the  principal  street 
of  the  town  for  a  distance  of  a  few  blocks 
upon  which  stores  and  other  buildings  front 
The  travel  spreads  out  and  occupies  practi- 
cally  the  entire  street,  including  the  space 
between  the  rails  of  the  defendant's  railway ; 
the  street  on  both  sides  of  the  railroad  being 
macadamized  for  about  160  feet  north  of  the 
most  northerly  store  building  in  the  town, 
known  as  Lemme's  store.  Proceeding  north 
the  railway  track  swings  gradually  to  the 
extreme  west  of  the  highway  where  the  part 
of  the  road  occupied  by  the  tracks  Is  given 
excluslTely  to  railway  use.  The  traveled 
part  of  the  highway  is  macadamized;  the 
macadam  extending  to  the  easterly  rail  of 
the  track.  Between  the  rails  the  ground  i» 
lower.  A  short  distance  north  of  Lemme's 
store  the  railway  coming  from  the  north 
curves  out  from  the  west  side  of  the  road  to 
the  middle  of  the  street,  and  at  this  point 
the  main  travel  swings  across  the  tracks. 

On  the  morning  of  June  14,  1912,  plaintiff 
started  south  from  Burlington  on  horseback. 
He  proceeded  on  the  macadamized  road  to- 
wards Llnnton  at  a  slow  gait  until  he  arrived 
at  the  outskirts  of  said  town,  where  he  met 
with  the  accident  .resulting  in  his  injury. 
Plaintiff  alleges  that  at  this  time  he  was  rid- 
ing on  horseback  along  the  public  highway 
and  the  main  street  in  the  town  of  Llnnton 
in  a  careful  and  prudent  manner  and  was 
passing  along,  over,  and  across  the  railway 
line  and  track  at  a  point  In  said  public  high- 
way and  the  main  street  in  the  town  of  Linn- 
ton  when  the  defendant  wrongfully,  careless- 
ly, and  negligently,  and  through  want  of  or- 
dinary care  and  prudence,  and  without  any 
or  sufficient  notice  of  warning  to  plaintiff, 
negligently  and  carelessly  ran  one  of  de- 
fendant's electric  cars  upon  and  against  the 
plaintiff  and  the  animal  upon  which  he  was 
riding  with  such  force  and  violence  as  to 
knock  the  animal  down  and  throw  plaintiff 
upon  the  ground  and  railway  track,  and  ran 
said  electric  car  over  and  upon  the  left  foot 
and  leg  of  plaintiff,  which  crushed  and  lacer- 
ated the  same  to  such  an  extent  as  to  necessi- 
tate amputation.  Defendant  denies  any  neg- 
ligence on  its  part  and  alleges  that  plaintiff's 
own  negligence  caused  or  contributed  to  the 
accident  resulting  In  the  Injury  In  that  he 
failed  to  use  reasonable,  ordinary  care  hi 
driving  his  horse  upon  the  highway  to  and 
upon  the  tracks  of  defendant's  railway  and 
did  not  take  preca«tiona  to  ascertain  wheth» 
a  car  was  approaching;  and  that  be  did  not 
take  ordinary  precautions  to  guide  his  horse 
away  from  the  defendant's  tracks  when  he 
became  aware  that  a  car  was  approaching. 


•For  other  cases  ■••  sam*  toplo  and  Mction  NUMBER  tn  Dec.  Dig.  A  Am.  Dig.  Kay-No.  Barlea  A  Bep'r  Iiulu« 
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We  note  excerpts  of  flie  teatlinonr  bearing 
upon  the  polnta  oonteated  upon  this  appeal 
as  follows: 

Mr.  B.  -w.  Taylor,  witness  ftnr  plaintiff, 
who  took  measnremoita  and  made  a  map  of 
the  premises  (PlaintUTs  Oxlilblt  A),  tesUfled 
in  part  that  the  railroad  runs  oomerwise 
across  the  street  coming  In  from  Burlington 
from  the  north ;  that  it  MKnes  along  the  edge 
of  the  street  next  to  the  high  bank ;  that,  as 
the  tmtk  approaches  the  middle  of  the  street, 
the  travel  Is  on  both  sides  of  the  street,  start- 
ing In  along  the  lower  (east)  side  of  the  track; 
that  the  street  for  at  least  160  feet  north  of 
Lemme's  store  Is  macadamized  so  that  travel 
would  be  practically  as  much  on  one  side  as 
the  other,  angling  across  the  track,  just  as 
people  took  a  notion;  that  there  is  a  cut 
about  SCO  feet  north  of  the  store ;  that  a  car 
would  disappear  1,200  feet  north  of  the  store ; 
that  the  bulk  of  travel  coming  frol&  Bar- 
Ungton  crosses  pretty  well  towards  Lemme's 
rtore  or  from  one  building  to  another. 

Plaintiff  testified  In  his  own  behalf  to  the 
effect  that  at  the  time  of  the  accident,  June 
14,  1912,  he  was  coming  up  to  linnton  from 
Bnrlingttm  on  horseback,  between  0  and  lu 
a'dodc  In  the  morning;  that  he  was  coming 
Into  the  town  on  the  east  side  of  the  track, 
and  when  about  five  feet  from  the  track,  as 
he  went  to  cross  the  railroad,  he  looked  for- 
ward and  backward  and  listened  for  a  car; 
that  he  did  not  see  nor  hear  any  car  back 
of  him;  that  his  horse  was  walking  slowly 
and  foUowtng  the  beaten  tracks  made  by  the 
wheels;   that   he    continued   along   angling 
across  the  track,  and  that  somewhere  be- 
tween the  two  rails  he  heard  something  oom- 
iitg  and  looked  around  quickly  and  saw  a  car 
coming  in  about  200  feet  back  of  him ;  that  he 
jerked  the  horse  and  made  an  efTort  to  get 
him  off  the  track,  but  that  the  horse  shied, 
and  before  he  could  get  over  the  track  the 
car  knocked  him  off  the  horse;  that  the  car 
fait  him  slightly  in  the  back  and  passed  over 
his  foot;  that  the  street  at  this  place  was 
traveled  upon  both  sides  of  the  railroad ;  that 
the  car  was  running  very  fast  and  came  so 
gnlckly  that  he  did  not  see  how  it  could  pos- 
sibly  stop;   that  they   sounded  no  bell  or 
wldatle  and  gave  no  warning;  that  be  esti- 
mated the  distance  from  Lemme's  store  to 
tbe  place  of  the  accident  to  be  about  150  feet 
Joe  Lemme,  Btoiekeeper,  witness  for  plaintiff, 
testified  that  at  the  time  of  the  accident  the 
car  stopped  dose  to  the  store;  that  they  went 
back  140  or  150  feet  and  found  blood  on  the 
rail  and  a  shoe  heel;  that  the  crossing  is 
level  there  and  wagon  tracks  cross  the  rail- 
road at  that  place. 

It  appears  from  the  record  that  the  Jury 
▼ladted  the  place  of  the  accident  for  the  por- 
IHtse  of  examination. .  Several  photographs  of 
tbe  locns  in  quo  were  Introduced  in  evidoice. 
A.  G.  Smith,  witness  for  defendant  and  mo- 
torman  on  tbe  car,  testified  In  substance  that 
on  Jane  14, 1912,  as  he  was  coming  into  the 


town  be  approadied  the  croMiaK  1,168  feet 
north  of  town  at  probably  20  miles  an  hour 
and  slowed  down;  that  after  he  passed  tbe 
crosalnc  he  whistled  for  the  town  at  the 
whistling  post  and  whistled  again  before 
getting  into  town;  that  he  rang  the  gong; 
that  when  he  came  near  the  horss  It  was  go- 
ing along  all  right  apparently,  on  the  road 
parallel  with  the  track ;  that  whoi  he  got  up 
within  100  feet  of  the  horse  the  msn  appar- 
ently heard  the  bell  or  something  and  looked 
around  and  palled  the  left  rein  as  though 
to  steer  for  the  road  and  the  horse  tamed 
around;  that  it  seemed  as  though  the  man 
became  excited  and  pulled  too  hard  and  kick- 
ed the  horse  with  his  heel,  and  the  horse 
backed  up  towards  the  track.  He  farther 
stated  that  he  applied  the  air  on  the  emer- 
gency; that  the  horse  kept  backing  and  the 
car  kept  going,  and  that  the  man  backed  the 
horse  in  Just  in  time  to  have  the  horse's  hips 
strike  tbe  back  of  tbe  car;  that  he  passed 
plaintiff  about  75  or  80  feet;  that  at  the  time 
of  the  accident  the  speed  of  his  car  was 
aboat  12  miles  per  hour ;  ^t  he  could  stop 
the  car  in  about  100  feet ;  that  there  is  an  old 
house  and  a  new  house  near  the  place  of  the 
accident;  and  that  people  cross  the  track 
there.  He  stated,  "You  can't  see  them  until 
you  get  close ;"  that  the  speed  capacity  of  the 
car  at  full  voltage  was  about  36  miles  per 
hour;  that  they  ran  about  80  feet  past  the 
plaintiff  after  the  car  struck  him. 

W.  J.  Miller,  witness  for  defendant,  testi- 
fied in  part  that  at  the  time  of  the  trial  the 
travel  was  30  feet  farther  up  towards  Lem- 
me's store  than  it  was  last  June. 

S.  E.  Wright,  witness  for  defendant,  testi- 
fied, in  describing  the  manner  of  crossing  the 
track,  that  the  people  cross  wherever  it  is 
necessary  to  cross ;  that  one  could  ride  across 
there  at  the  place  of  tbe  accident  if  one  want- 
ed to. 

W.  W.  Judson,  section  foreman,  witness  for 
defendant,  testified  in  part  that  he  was  on 
the  front  of  the  car  near  the  motorman  at 
the  time,  and  that  when  he  first  saw  the 
plaintiff  they  were  150  feet  from  him  and 
the  speed  of  the  car  was  from  10  to  15  miles 
per  hour;  that  at  the  crossing  1,158  feet 
north  of  Lemme's  store  the  speed  of  the  car 
was  16  to  20  miles  per  hour;  that  the  whistle 
for  Linnton  was  given,  but  that  he  did  not 
notice  whether  or  not  the  motorman  sound- 
ed the  gong;  that  the  plaintiff  was  struck 
about  138  feet  from  Lemme's  store 

Charles  Rhodes,  conductor  on  the  car  at 
the  time,  testified  that  the  place  of  the  ac- 
cident was  about  60  feet,  or  a  little  more, 
north  of  the  crossing  by  Lemme's  store;  that 
the  road  as  marked  on  the  map  (Defendant's 
Exhibit  2)  carves  too  sharp  across  the  track; 
that  the  car  was  on  time  and  stopped  sud- 
denly; that  the  speed  of  the  car  farther 
back  was  26  or  30  miles  per  hour;  that  the 
gong  rang. 

Chris  Suganthaler,  a  restaurant  man,  also 
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witness  for  defendant,  testified  that  be  came 
out  into  the  street  after  the  car  stoi>ped  and 
that  the  car  was  down  by  a  little  red  house; 
"that  there  was  a  crossing  down  there  too." 
Mr.  08l>erg,  section  man,  testified  that 
where  they  picked  the  plaintiff  up  it  was 
level  with  the  rail  on  the  street  side  and  on 
the  inside  of  the  rails  down  about  four  inches 
lower;  that  there  was  no  travel  across  there; 
that  one  could  cross  on  horseback. 

O.  A.  Hart,  of  Portland  (Carey  &  Kerr,  of 
(Portland,  on  the  brief),  for  appellant.  Leroy 
liomaz,  of  Portland,  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
After  the  close  of  plaintiff's  evidence  de- 
fendant interposed  a  motion  for  a  nonsuit, 
the  denial  of  which  is  the  first  error  assigned. 
There  is  a  dispute  as  to  the  condition  of  the 
street  where  the  accident  happened.  It  is 
the  contention  of  plaintiff,  and  there  was 
evidence  tending  to  show,  that  the  street 
through  the  town  of  Llnnton  upon  which 
the  railway  is  situated  la  used  upon  both 
sides  of  the  railway,  and  that  the  travel 
crosses  back  and  forUi  diagonally  from  one 
side  of  the  street  to  the  other;  that  this  con- 
dition extends  north,  of  Lemme's  store  for 
a  distance  of  about  150  feet;  and  that  the 
accident  occurred  along  the  street  where  the 
travel  crossed  in  the  manner  Indicated.  It 
is  the  contention  of  defendant  that  the  ac- 
cident did  not  happen  on  the  crossing  at  all; 
that  there  Is  a  regular  crossing  of  the  high- 
way over  the  railroad  immediately  north  of 
Lemme's  store,  and  that  in  traveling  south 
at  this  point  the  center  of  the  crossing  is 
opposite  the  door  of  Lemme's  store;  that 
the  plaintiff  and  his  horse  were  struck  at  a 
point  at  least  150  feet  farther  north  where 
there  is  no  crossing;  that  the  mishap  re- 
sulted from  the  backing  of  the  horse  across 
the  highway  and  against  the  car  as  the  latter 
was  coming  to  a  stop;  that  the  testimony 
of  plaintiff  does  not  show  negligence  on  the 
part  of  defendant 

[1]  Cpon  what  basis  shall  we  determine 
the  question  as  to  the  nonsuit?  It  is  a 
settled  rule  that  to  determine  this  we  should 
consider  all  the  evidence  in  the  case,  for  the 
reason  that  although  plaintiff  at  the  time 
of  resting  may  have  failed  to  offer  proof 
sufficient  to  entitle  the  cause  to  be  submitted 
to  the  Jury,  a  ruling  denying  such  motion 
will  not  he  disturbed  if  the  omission  is  sup- 
plied by  the  subsequent  Introduction  of  evi- 
dence. Trlckey  v.  Clark,  60  Or.  616,  619, 
93  Pac.  467 ;  Crosby  v.  Portland  Railway  Co., 
53  Or.  496,  100  Pac.  800,  101  Paa  204;  Hofer 
V.  Smith,  129  Pac.  761. 

[2]  Mr.  Elliott,  In  bis  work  on  Railroads, 
vol.  3  (2d  Ed.)  I  1093,  states:  "As  a  general 
rule  a  railroad  company  has  the  exclusive 
right  to  use  Its  own  track,  and  one  who  goes 
npon  It,  without  an  invitation  or  license  from 
the  company,  is  a  trespasser.  But  this  rule 
does  not  apply  at  highway  crossing^  nor. 


under  ordinary  drcnmstances,  where  the 
track  is  laid  longitudinally  upon  the  surface 
of  a  street  whether  it  be  that  of  a  commer- 
cial or  street  railroad  company.  The  pnbllc, 
exercising  dne  care,  still  have  a  right  to  use 
the  street  And  so  the  railroad  company, 
likewise  exercising  due  care,  lias  also  the 
right  to  use  that  portion  of  the  street  upon 
which  its  track  la  laid.  Their  rights  are  in 
most  respects  mutual,  reciprocal,  and  equal, 
neither  being  superior  or  paramount  to  the 
other,  exc^t  that  as  the  company  cannot 
so  readily  stop  its  trains  or  cars  and  is 
confined  to  its  track,  it  has  the  right  of  way 
of  passage  thereon,  and  persons  who  are  upon 
the  track  must  leave  it  and  give  way  until 
the  train  or  car  has  passed.  Where  the  track 
is  laid  along  a  street  a  traveler,  although  a 
pedestrian,  in  the  exercise  of  due  care,  may 
cross  U  at  any  point  and  is  not  confined  to 
the  regular  crossings." 

The  general  rule  in  all  cases  where  a  rail- 
road runs  along  the  surface  of  a  street  is 
that  the  rights  of  the  company  and  of  travel- 
ers must  each  be  exercised  with  a  due  re- 
gard to  the  rights  of  the  other,  in  a  reason- 
able and  duly  careful  manner.  This  usually 
depends  very  largely  upon  the  peculiar  cir- 
cumstance of  the  particular  case,  and.  In 
order  to  constitute  reasonable  care  under 
the  circumstances,  greater  care  would  be  re- 
quired of  a  railroad  company  where  its  cars 
run  along  a  street  which  is  continually  used  by 
travelers  than  where  It  has  the  exclusive  use 
of  its  track.  In  a  recent  case  a  commercial 
railroad  company  was  held  liable  to  one  who, 
in  walking  along  the  track  in  a  street  but  not 
at  a  crossing,  had  his  foot  fastened  between 
a  rail  of  the  track  and  a  plank  Inside  the 
track  and  was  run  over  by  a  train.  The 
court  held  that  he  was  not  a  trespasser,  and 
that  the  company  was  negligent  both  in  fail- 
ing to  properly  construct  and  maintain  the 
track  and  in  tfae  management  of  the  train. 
3  ElUott  on  RaUroads  (2d  Ed.)  {  1094. 

As  to  the  rate  of  speed,  Mr.  ElUott  says  In 
section  1160:  "In  the  absence  of  any  statute 
or  ordinance  upon  the  subject  no  rate  of 
speed  is  negligence  per  se.  But  when,  con- 
sidered in  connection  with  other  circum- 
stances, as  it  must  be  in  some  cases,  the 
court  may  sometimes  be  Justified  in  declaring 
that  the  company  was  guilty  of  negligence 
in  running  its  train  at  an  excessive  and 
dangerous  rate  of  speed  under  the  circmn- 
stances  of  the  particular  case.  Ordinarily, 
however,  the  question  is  one  of  fact  for  the 
Jury.  •  •  •  A  high  rate  of  speed  may  be 
perfectly  proper  at  country  crossings,  al- 
though it  might  be  considered  negligence  at 
a  crossing  in  a  populous  city." 

The  railroad  company  should  regulate  the 
rate  of  speed  of  its  cars  with  proper  r^ard 
for  the  safety  of  human  life  and  property, 
especially  when  running  through  towns  and 
dties,  even  at  places  where  there  are  no 
public  croB8ing&    2  Thomi>.  on  Neg.  |  1874. 
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[I]  It  la  oontendett  on  behalf  of  defendant 
tliat  the  testimony  of  the  plaintiff  describing 
the  drcomstanoes  of  the  accident  and  the 
eveed  of  the  train  was  inoomiietent  and  not 
snfficient  to  be  sabmltted  to  the  Jury.  In 
White  on  Personal  Injuries  on  Railroads,  | 
104,  we  find  it  stated  that,  when  properly  in 
issue  In  a  given  case,  it  is  generally  held 
competent  to  establish  the  siieed  of  trains  by 
any  one  familiar  therewith,  whether  experts 
or  not.  And  for  tills  purpose  also  the  sched- 
ule time  of  a  train  orer  its  entire  run  may 
be  shown,  the  distance  and  time  consumed  by 
a  round  trip  of  the  train,  or  the  time  made 
just  before  or  after  a  giren  place  was  passed, 
as  bearing  upon  the  rate  of  speed  made  at 
BDCh  place.  No  objection  was  made  to  the 
testimony  of  plaintiff  upon  this  subject,  and 
It  appears  that  he  described  the  drcum- 
stances  at  the  time  of  the  injury  fully.  The 
defendant  appeared  to  understand  this  and 
introdaced  evidence  tending  to  show  the  rate 
of  ipeed  at  the  crossing  some  distance  north 
of  where  the  accident  occurred,  and  also  at 
the  place.  The  case  differs  from  that  of 
Ilngst  T.  Lebanon  &  A.  St  Ry.  Co.,  187  Pa. 
438,  31  AtL  687,  relied  upon  by  defendant 

[4, 1]  The  complaint  made  is  as  to  the 
weight  of  plalntUTs  evidence  rather  than  its 
competency.  It  therefore  became  a  ques- 
tion for  the  Jury.  A  similar  statement  may 
be  made  as  to  the  condition  of  the  street  at 
the  place  where  the  ■  injury  was  received, 
which,  as  counsel  for  defendant  state  In  their 
brief,  was  vigorously  contested.  The  mere 
proof  of  an  accident  does  not  per  se  prove 
negligence,  but  proof  of  the  acdd^it,  to- 
gether with  facts  and  circumstances  from 
which  the  Jury  may  fairly  infer  that  the  ac- 
cident happened  by  reason  of  an  alleged  neg- 
ligent titt  or  omission  of  defendant  is  suf- 
ficient Becker  v.  Oregon  R.  Co.,  40  Or.  6, 10, 
06  Pac.  270 ;  Geldard  r.  MarahaU,  43  Or.  438, 
444,  73  Pac.  330 ;  Lillstrom  v.  Northern  Pac 
R.  Co.,  63  Minn.  464,  66  N.  W.  624,  20  L.  B. 
A.  589. 

The  Jury,  having  heard  all  the  evidence 
and  having  examined  the  premises,  were 
pecnliarly  qualified  to  pass  upon  this  dls- 
pnted  question.  We  have  nothing  to  do  with 
the  conflict  in  the  evidence.  The  record  con- 
tains about  250  pages  of  printed  evidence 
which  we  have  carefully  read.  There  is  a 
direct  conflict  in  the  testimony  as  to  whether 
or  not  any  signal  or  warning  was  given  to 
the  plaintiff  at  the  time  he  was  seen  by  the 
motorman.  There  is  not  so  much  difference 
in  regard  to  the  exact  place  where  the  ac- 
cident happened  as  to  the  condition  of  the 
street  at  that  point  The  Jury  could  reason- 
ably have  condnded  that  the  accident  was 
within  the  town  of  linnton  where  the  de- 
fendant dionld  use  reasonable  care  in  the 
operation  of  its  eua.  In  the  passage  of  cars 
Ouongh  towns,  dtlea,  and  vlllagea,  the  man- 
agonent  thereof  should  be  consistent  with  the 
safety  of  the  passengers  and  those  who  have 
occasion  to  croes  the  track  in  traveling  with 


due  cue  npon  the  highway.  S  Thomp.  on 
Neg.  1 1873. 

[I]  Where  a  motorman  of  a  car  has  a 
dear  and  unobstructed  view  of  a  traveler  on 
the  track  and  falls  to  give  warning  to  the 
traveler  of  the  car's  approach,  he  is  negligent 
though  the  i^ce  of  the  acddent  was  not  at 
a  street  crossing.  Elmployte  In  charge  of  a 
motor  car  are  bound  to  keep  a  lookout  along 
Its  tracks,  where  persons  are  likely  to  be 
found,  in  order  to  give  proper  signals  in  case 
of  danger.    Nellis  on  Street  Railways,  {  380. 

[7]  If  tlie  Jury  believed  the  statement  of 
the  plaintiff  that  at  the  time  of  the  casualty 
he  was  crossing  the  tca.c^  and  trying  to  get 
off,  this,  in  connection  vrlth  the  evidence  of 
the  motorman  that  he  saw  the  plaintiff  when 
the  car  was  about  100  feet  from  him,  may 
have  caused  the  Jury  to  believe  that  the 
motorman  had  time  to  stop  the  car  before 
striking  plaintiff's  horse,  as  the  motunnau 
says  he  could  stop  the  car  within  100  feet 
There  Is  a  conflict  in  the  evidence  In  this 
regard;  the  motorman  asserting  that  plain- 
tiff was  upon  the  highway  at  the  side  of  the 
railroad  and  backed  his  horse  against  the 
car.  This  question  was  for  the  Jury  to  solve. 
The  speed  of  the  car  was  not  the  only  matter 
for  the  Jnry  to  consider  in  order  to  de- 
termine whether  or  not  the  defendant  was 
negligent  Negligence  of  defendant  is 
predicated  upon  excessive  speed  and  lack  of 
warning  in  the  operation  of  the  car  at  a 
place  where  people  customarily  crossed  the 
railway  trades.  Even  the  maps  offered  in 
evidence  by  the  respective  parties  exhibit  the 
locus  in  quo  with  a  marked  difference.  As 
explained  they  appear  to  be  correct,  as  far  as 
they  show. 

[I]  For  the  guidance  of  trial  courts  and 
attorneys,  we  mention  that  much  of  the  evi- 
dence given  relates  to  the  maiM.  The  wit- 
nesses indicated  to  the  Jury;  the  reporter 
noting  the  word  "indicating,"  without  the 
record  showing  what  the  indications  were  or 
to  what  place  on'  the  map  they  referred. 
This  makes  the  record  extremely  difficult  for 
us  to  understand.  When  a  witness  refers  to 
a  map  or  exhibit  he  should  be  required  to 
designate  thereon,  or  by  language,  to  what 
reference  Is  made  and  in  such  a  manner  that 
the  whole  testimony  can  be  considered  from 
the  record. 

[i]  Defendant  asserts  tliat  the  trial  court 
erred  in  giving  the  following  instruction: 
"If  you  find  from  the  evidence  that  the  rail- 
road track  of  the  defendant  at  the  point 
where  the  acddent  occurred  is  laid  or  locat- 
ed npon  the  public  highway  or  street  in  the 
town  of  liinnton,  then  the  plaintiff  would 
have  the  right  to  pass  over  the  track,  in  the 
exercise  of  due  care,  and  would  not  be  con- 
fined to  any  regular  or  particular  crossing." 
Defendant  complains  that  this  Instruction 
would  require  the  company  to  operate  Its 
cars  along  this  highway  all  the  way  from 
Portland  to  Burlington  with  the  same  speed 
and  care  as  when  upon  the  streets  of  the  dty. 
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The  InBtructton,  however,  reten  to  the 
"street  In  the  town  of  Llnnton,"  and,  taken 
with  the  other  Inatractlona  to  the  jury,  we 
think  was  proper  aad  fair  under  the  evi- 
dence. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  Is  affirmed. 

ATcBRIDB,   G.   J.,   and    BAKIN   and  Mc- 
NARY,  JJ.,  concur. 


FIBIiDS   Y.   WESTERN   UNION  'TELO- 

GRAPH  CO. 

(Supreme  Court  of  Oregon.     Dec.  23,  1913.) 

1.  Appeai,  and  Ebbob  (I  lOlO*)  — Bevibw  — 
Findings  by  Cotjbt. 

The  trial  conrt'a  findings  of  fact  stand  as 
the  verdict  of  a  jary,  which,  under  Const,  art. 
7,  i  3,  can  be  set  aside  only  when  the  court  can 
say  affirmatively  that  there  is  no  evidence  to 
support  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3979-3982,  4024;  Dec 
Dig.  i  1010.*] 

2.  EviDBNOR  (i  697*)— Wkioht  and  Suffi- 

OIENCT. 

Evidence  to  support  the  verdict  or  the 
court's  findings  of  fact  must  cover  all  the  ma- 
terial issues  as  to  which  the  prevailing  party 
had  the  burden  of  proof. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f  2449 ;    Dec.  Dig.  {  597.*] 

3.  Teleqbaphs  and  Tixephones  (I  67*)  — 
Failubk  to  Dkuveb  MEasAQB— Dailaoks— 
Antioipatbd  Psoitts. 

The  amount  of  commissions  which  a  trav- 
eling salesman  would  have  earned  during  11 
days  he  was  kept  from  his  territory  through 
defendant's  failure  to  deliver  a  telegram,  as 
shown  by  evidence  of  the  amount  of  oia  sales 
in  the  corresponding  time  in  preceding  years, 
his  sales  before  and  after  the  time  m  ques- 
tion, and  his  sales  the  year  previous  on  his 
trip  into  the  territory  he  would  have  cimvass- 
ed  during  the  11  davs,  was  not  too  remote  to 
form  the  basis  for  the  assessment  of  damages. 
[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §|  M-QS;  Dec.  Dig. 
I  67.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  HcOlnn, 
Judge; 

Action  by  George  T.' Fields  against  the 
Western  Union  Telegraph  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Hall  S.  Lnsk,  of  Portland  Polph,  Mallory, 
Simon  &  Oearln,  of  Portland,  on  the  brief), 
for  apx>ellant  Lester  W.  Humphreys,  of 
Portland,  for  respondent. 

RAMSEY,  J.  This  Is  an  action  by  which 
the  plaintiff  seeks  to  recover  damages  re- 
sulting to  him  from  the  negligent  acts  of 
the  defendant  The  plaintifC  Is  a  traveling 
salesman  of  the  Edward  Thomiwon  Com- 
pany, of  Northport,  Long  Island,  N.  Y.  On 
the  27th  day  of  May,  1910,  the  plalntifr,  be- 
ing out  of  fluids  to  defray  his  traveling  ex- 
penses, and  being  in  Portland,  and  desiring 


to  go  to  Tillamook  and  the  GoIumUa  river 
country  next,  on  the  boslneBs  of  selling  books 
in  which  he  was  engaged,  wrote  the  follow- 
ing telegram  and  delivered  it  to  the  defend- 
ant, to  transmit  over  its  wires,  to  said  Ed- 
ward   Thompson    Company    at    Northport, 
Long   Island,   N.   Y.:    "Edward  Thompson 
Company,    Northport,    Long   Island,  N.   Y. 
Wire  me  $100.00.     Charge  same  to  weekly 
advance.    Will  make  Tillamook  and  Colum- 
bia river  country  next     [Signed]  George  T. 
Fields,   Hotel   Oalumet,    Portland,  Oregon." 
The  plaintiff  paid  to  the  defendant,  at  the 
time  he  delivered  said  message  to  said  com- 
pany, the  defendant's  charges.  In  full,  tor 
transmitting  said  message  by  wire  to  the 
Edward  Thompson  Company,  and  the  defend- 
ant received   said   message  and  agreed  to 
transmit  It    At  the  time  that  said  message 
was  delivered  to  the  defendant,  the  plaintiff 
was  staying  temporarily  at  said  Hotel  Calu- 
met,  Portland,   Or.     The   plaintiff   at  the 
time  he  delivered  said  message  to  the  de- 
fendant, registered   his   name  and   address 
with  the  defendant    When  said  message  was 
so  delivered  to  the  defendant,  the  receiving 
clerk  of  the  defendant  drew  a  pendl  line 
around  the  words  "Hotel  Calumet,  Portland, 
Oregon,"  without  the  knowledge  or  consent 
of  the  plaintiff,  and,  by  reason  of  said  pencil 
lines  being  so  drawn  around  said  words,  said 
words  were  not  sent  by  the  defendant  as  a 
part  of  said  message.     The  omitted  words 
showed  the  Portland  address  of  the  plain- 
tiff at  which  he  expected  to  receive  the  an- 
swer to  said  message,  but  the  defendant  fail- 
ed to  transmit  said  words.    The  plaintiff  fail- 
ed to  receive  any  answer  to  said  message, 
and  called  frequentiy  at  the  office  of  the  de- 
fendant, and  there  Inquired  of  the  defend- 
ant  whether  any  answer  to  his  said  mes- 
sage had  been  received  by  the  defendant,  and 
was  informed  by  the  defendant  that  no  an- 
swer had  been  received.    The  Edward  Thomp- 
son   Company    immediately    ansvrered    said 
message,  granting  the  plaintiff's  request  for 
a  remittance  of  $100;    but  the  defendant 
failed  to  deliver  said  message  to  tbe  plain- 
tiff.   The  plaintiff  called  several  times  and 
asked  the  defendant  for  said  message,  but 
the  defendant  failed  to  deliver  it  to  hlxa,  al- 
though the  defendant  had  received  said  an- 
swer.   The  complaint  charges  the  defendant 
with  negligence  in  not  delivering  said  mes- 
sage from  said  Edward  Thompson  Company 
to  the  plaintiff,  granting  his  request  for  $100 
for  expense  money,  etc.,  and  claims  damages 
in  the  sum  of  $250.    The  court  below  tried 
the  case,  without  a  jury,  and  made  findings 
and  entered  judgment  in  favor  of  the  plain- 
tiff for  $110  as  damages.    The  defendant  ap- 
peals, and  assigns  several  alleged  errors,  but, 
on  the  hearing,  argued  only  the  asslenments 
that  the  court  erred  in  its  findings  of  fact 
and  law.    We  will  regard  the  points  not  ar- 
gued as  waived. 
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[1  ]  I.  The  lint  qnestlon  for  determlnatloii 
Is  as  to  the  anffidencT  of  the  evidence  to 
Bopport  the  findings  of  fact  made  by  the 
trial  coart.  The  ooort's  findings  of  fact 
stand  as  the  verdict  of  a  Jary,  and  can  be 
set  aside  only  for  the  reasons  for  which  the 
verdict  of  a  lory  can  be  set  aside.  Since 
the  recent  amendment  of  our  ConstltotlOD, 
the  verdict  of  a  Jury  can  be  set  aside  only 
when  the  court  can  say  affirmatively  that 
there  is  no  evidence  to  support  It  See  ar- 
ticle 7,  i  3,  of  the  Constitution. 

[2]  Of  course,  evidence  to  support  a  ver- 
dict, or  the  trial  court's  findings  of  fact, 
must  cover  all  the  material  Issues  with  ref- 
erence to  which  the  party,  in  whose  favor 
the  verdict  or  findings  were  rendered,  bad 
the  burden  of  proof.  We  are  unable  to  say 
that  there  is  no  evidence  to  support  the 
court's  findings  of  fact,  and  hence  they  will 
be  Bostalned. 

[3]  2.  The  main  question  for  decision  Is 
whether  the  court's  conclusion  of  law,  that 
Ute  plaintiff  Is  entitled  to  a  Judgment  for 
$110  and  costs  and  disbursements,  is  Justified 
by  the  findings  of  fact    The  plaintiff  deliv- 
ered to  the  defendant  a  message  to  be  trans- 
mitted to  the  Edward  Thompson  Company 
In  Mew  York  asking  that  company  to  wire 
blm  flOO  for  traveling  expenses,  stating  that 
be  would  make  TUlamook  and  the  Columbia 
river  country  next  etc.    The  defendant  fail- 
ed to  transmit  a  portion  of  said  message, 
but  the  company  received  it,  and  immediate- 
ly answered  it  granting  the  request  for  the 
funds.    The  answer  was  received  by  the  de- 
teaiaat,  but  the  latter  negligently  failed  to 
deliver  It  to  the  plaintiff,  and  he  was  unable 
to  continue  his  business  as  a  traveling  sales- 
man for  the  period  of  11,  days.    The  trial 
court  found  that  by  the  defendant's  negli- 
gence, the  plaintiff  was  prevented  from  pur- 
suing his  usual  occupation  for  the  period  of 
11  days ;    that  the  reasonable  value  of  the 
plaintiff's  time  and  his  customary  earnings 
were  at  least  |10  per  day ;  and  that  he  was 
damaged  in  the  sum  of  |110  by  the  defend- 
ant's negligence. 

Counsel  for  the  defoidant  contends  that 
the  plaintiff's  claim  for  damages  for  the  11 
days'  loss  of  time  is  too  remote  and  nncer^ 
tain  to  be  allowed,  and  that  his  demand  for 
what  he  claims  that  he  could  have  made 
In  commissions  during  the  11  days^  time  that 
he  lost  through  the  negligence  of  the  de- 
fendant is  a  claim  to  recover  speculative 
profits,  and  cannot  be  sustained.  This  In- 
volves one  of  the  vexed  questions  of  the  law, 
upon  which  the  decisions  of  the  courts  are 
not  in  harmony. 

There  are  many  cases  that  hold  that  the 
loas  of  anticipated  profits  cannot  as  a  gener- 
al rule,  be  recovered  as  damages;  but  the 
later  decisions  are  more  favorable,  than  the 
older  ones,  to  the  recovery  for  the  loss  of 
expected  gains. 

In  8  Am.  &  Ehg.  Bncy.  Law  (2d  Ed.)  pp. 
<16-61fi^itlasaid:    "A  statement  of  frequent 


occurrence,  thenfbre,  la  that  prospective  or 
anticipated  profits  are  not  recoverable,  on  ac- 
count of  their  inherently  uncertain  and  con- 
Jeotnral  character.  It  lias  been  said  in  thia 
connection,  that  the  earlier  cases,  both  in 
England  and  America,  generally  concurred  in 
the  exclusion,  in  actions  of  tort  as  well  as  on 
contract  of  profits  which  merely  ml^t  have 
been  realized  had  the  injury  not  been  done 
or  the  contract  been  performed;  but  that 
this  eariy  policy  of  the  exclusion  of  profits 
has  been  considerably  modifled  with  refer- 
ence to  torts,  and  somewhat  thoughtless  so. 
In  actions  on  contract  However  this  may  be, 
there  is  certainly  much  confilct  in  the  deci- 
sions in  the  applications  of  the  principles, 
directly  opposite  results  being  observable  in 
many  cases  of  almost  exact  analogy  as  to 
facta.  One  thing  at  least  however,  may  be 
regarded  as  now  settled ;  there  is  no  ground 
for  excluding  recovery  of  profits  simply  be- 
cause profits.  It  Is  believed  that  In  the  main 
the  general  rules  controlling  other  elements 
of  damage  are  applicable  without  exception 
to  profits,  with  only,  perhaps,  a  greater  con- 
flict among  the  cases  than  in  other  branches 
of  the  subject" 

13  Cyc  pp.  40  and  60,  says :  "The  earlier 
cases,  both  English  and  American,  have  gen- 
erally concurred  in  excluding,  as  well  In  ac- 
tions of  tort  as  in  actions  on  contracts,  from 
the  damages  recoverable,  profits  which  might 
have  been  realized  if  the  injury  had  not  been 
done  or  the  contract  bad  been  performed. 
*  *  *  Under  ths  later  day  dedsions  re- 
covery of  profits  as  damages  is  not  excluded 
because  they  are  claimed  as  profits  per  se; 
but  they  must  be  the  natural  and  proximate 
cause  of  the  acts  complained  of,  and, 
when  this  can  be  ascertained,  without  un- 
certainty, the  principle  of  compensation  will 
be  adopted."  The  same  volume,  on  pages  40 
and  47,  states  the  law  thus  as  to  loss  of  time : 
"In  estimating  damages,  the  plaintiff  is  en- 
titled to  recover  for  the  reasonable  amount 
of  time  that  may  have  been  lost  by  him  in 
consequence  of  the  injury  complained  of. 
This  question,  when  connected  with  actions 
for  personal  injuries.  Is  more  specifically 
treated  under  the  action  on  Impairment  of 
earning  capacity;  but  in  all  actions  when 
loss  of  time  has  resulted,  as  a  direct  conse- 
quence of  the  injury  inflicted,  upon  proper 
evidence  thereof,  the  plaintiff  Is  entitled  to 
recover  therefor.  In  all  actions,  however,  in 
order  to  recover  for  loss  of  time,  the  plaintiff 
must  show  proof  of  business,  its  extent,  and 
the  particular  part  transacted  by  himself." 

In  Cranmer  v.  Kohn,  7  S.  D.  247,  64  N.  W. 
125,  the  facts  were  that  a  traveling  salesman 
of  goods  was  to  have  a  definite  salary  it  his 
sales  should  amount  to  a  stated  amount,  but 
if  they  should  fall  below  a  stated  amount  he 
was  to  receive  7%  per  cent  as  commissions 
on  his  sales,  and  it  was  shown  that  his  com- 
missions on  sales  would  ^ave  been  7%  per 
cent,  if  be  had  been  permitted  to  go  on 
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Belling  under  Ua  contract  His  employer  dis- 
charged him,  and  he  sned  for  damagea  In 
passing  on  this  case,  the  court  said,  inter 
alia:  "The  plaintiff  was  entitled,  therefore, 
to  the  amount  of  his  commissions,  at  the  rate 
of  7%  per  cent,  upon  the  amount  of  goods  that 
he  could  have  sold  during  the  remaining 
three  months  of  the  year.  *  •  •  But 
the  respondent  contends  that  there  Is  practi- 
cally no  method  of  determining  the  amount 
of  his  sales  for  the  three  months;  that  evi- 
dence upon  that  question  would  be  merely 
speculative  In  Its  character,  and  tend  to 
prove  uncertain  and  prospective  profits,  and 
would  consequently  be  Inadmissible.  But  this 
would  not  be  any  more  speculative  or  calcu- 
lated to  prove  prospective  profits  than  was 
the  evidence  that  plaintiff's  services  were  of 
the  value  of  $300  per  month.  Would  not  the 
value  of  his  services  depend  entirely  upon 
the  amount  of  goods  he  could  have  sold  dur- 
ing those  three  months  If  he  had  been  allow- 
ed to  continue  his  sales  for  defendant?  Most 
certainly  It  would.  We  see  no  great  difficulty 
in  proving  facts  that  would  enable  a  Jury  to 
determine  approximately  the  amount  of 
goods  the  plaintiff  would  have  sold  during 
the  three  months,  in  this  case.  He  had  been 
a  traveling  salesman  for  the  defendant  the 
two  preceding  years,  and  bis  sales  during 
the  months  of  October,  November,  and  De- 
cember of  those  years  could  have  been  shown, 
and  the  conditions  of  the  crops,  the  state 
of  the  markets,  the  number  of  his  regular 
customers,  and  his  average  sales  would  fur- 
nish a  Jury  facts  from  which  they  could  ap- 
proximately determine  the  amount  of  his 
sales  daring  the  three  months  in  contro- 
versy." 

In  Lund  V.  Tyler,  IIB  Iowa,  236,  88  N.  W. 
333,  the  facts  were  that  the  defendant  bad 
assaulted  and  beaten  the  plaintiff,  and  the 
plaintiff  sued  the  defendant  for  damages  for 
the  beating,  and  claimed  that,  by  reason  of 
the  injury  to  him,  he  was  unable  to  pursue 
his  occupation  for  a  tima  His  occupation 
was  fishing  for  a  living,  which  is  not  a  very 
certain  kind  of  buslnees,  and,  passing  on  the 
case,  the  court  says:  "Certainly  plaintiff 
might  recover  loss  of  earnings  during  the 
time.  The  business  was  one  involving,  £ot 
speculative  profits,  but  merely  the  personal 
efforts  of  the  plaintiff,  the  profits  in  which 
could  be  considered  as  earnings,  and  there- 
fore loss  of  time  therdn  might  be  shown  as 
resulting  in  loss  of  earnings.  *  *  *  It 
seems  to  us  that  the  question  properly  call- 
ed for  an  answer  as  to  what  plaintUfs  rea- 
sonable earnings  (In  fishing)  during  such  time 
would  have  been." 

In  the  case  of  .Schnmaker  t.  Helnemann, 
99  Wis.  261.  74  N.  W.  786,  the  facta  were  that 


the  plaintiff  was  ■  trarellng  salesman  for 
the  defendant,  and  the  plaintiff  was  to  re- 
ceive a  stated  per  cent  in  commission  on  the 
sales  made  by  him,  as  his  compensation.  He 
was  discharged  by  the  defendant  without 
cause,  before  the  expiration  of  the  period  of 
his  employment  He  sned  for  damages  for 
what  he  could  have  made  during  the  unexpir- 
ed term  of  his  contract  The  syllabus  of  the 
case  Is:  "When  a  contract  of  employment  has 
been  unjustly  terminated,  the  employs  Is  en- 
titled to  compensation  for  such  damages  as 
the  employer  might  reasonably  have  antici- 
pated would  result  to  his  employe  by  the  dis- 
charge. If  such  damage  consists  of  profits 
lost  and  the  evidence  furnishes  reasonable 
data  upon  which  to  compute  them,  such  lost 
profits  are  a  proper  measure  of  damages,  and 
are  recoverable." 

In  Blagan  v.  Thompson,  23  Or.  254,  31  Pac. 
662,  18  li.  B.  A.  316,  the  court  says:  "The 
rule  that  damages  which  are  uncertain  or 
contingent  cannot  be  recovered  does  not  em- 
brace an  uncertainty  as  to  the  value  of  the 
benefit  or  gain  to  be  derived  from  the  per- 
formance of  the  contract  but  an  uncertainty 
or  contingency  as  to  whether  such  gain  or 
benefit  would  be  derived  at  alL  It  only  ap- 
plies to  such  damages  as  are  not  the  certain 
result  of  the  breach,  and  .not  to  such  as  are 
the  certain  result  but  uncertain  in  amount" 

The  case  of  Altman  v.  Western  Union  Tel. 
Company  (Sup.)  84  N.  Y.  Supp.  54,  is  a  case 
much  like  this  case,  but  the  court  disposes 
of  the  point  involved  in  this  case  in  less  than 
two  lines  as  follows:  "Another  independent 
ground  for  reversal  Is  that  the  damages  prov- 
ed were  all  together  too  remote  and  specula- 
tive." 

The  plaintiff  In  this  case  bad  been  work- 
ing for  the  Edward  Thompson  Company  for 
four  years,  selling  books  on  a  commission, 
and  the  evidence  showed  what  his  commis- 
sions were  during  those  four  years,  and  also 
what  they  were  for  the  seven  days  prior  to 
May  27,  1910  (the  date  of  sending  the  tele- 
gram), and  what  they  were  for  the  month  of 
May,  1910,  and  what  they  were  on  the  Tilla- 
mook trip  which  he  made  in  June,  1810.  The 
above  facts  were  sufficient  as  a  basis  for 
finding  approximately  what  his  earnings 
would  have  been  during  the  11  days  that  he 
was  prevented  by  the  acts  of  the  defendant 
from  pursuing  bis  occupation. 

We  find  that  the  damages  allowed  by  the 
trial  court  were  sufficiently  certain,  and 
that  they  were  recoverable. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

McBBIDB,  C.  J.,  and  MOOBB  and  BUR- 
NETT. JJ.,  concur. 
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SI vAMAN  w.  CITY  OF  PORTLAND.! 

(S^upreme  Coort  of  Oregon.    Dec  23.  1913J 

Uunici^Ai.  CoBPOKATioNS  (f  654*)— Stbkrs 

— PnSCUPTION— BVIDBItOB. 

In  a  rait  to  quiet  title  to  land,  eTideBC* 
Md  to  abow  that  defendant  dt?  bad  been  in 
open,  notoriona,  continuous,  and  adverse  poa- 
Ksaion,  improving  the  propertr  aa  a  atreet,  for 
over  30  yeara. 

rEd.  Note.— For  other  caaea.  ae«  Mnnidpal 
Coiporationa,  Gent  Dig.  {  1428;  Dee.  Dig.  I 
654.*] 

Department  2.  Appeal  from  Circuit  Court, 
MoltDomah  Comit7;   J.  U.  Campbell,  Judge. 

Suit  by  Norma  Q.  Seaman  against  tbe  City 
of  Portland.  From  a  decree  for  defendant, 
plaintiff  appeals.    Affirmed. 

This  is  a  salt  to  quiet  title  to  a  triangular 
piece  of  land  situated  near  tbe  intersection  of 
Ankeny,  Sixth,  and  Pine  streets  in  the  dty  of 
Portland.  Tbe  diagram  inserted  In  appel- 
lant's brief  shows  tbe  relation  of  the  trlanga- 
lar  strip  to  tbe  streets  in  question.  It  is  ap- 
proilmately  14  feet  wide  at  tbe  large  end 
and  14  feet  long,  tapering  to  a  point  on  the 
north.  Tbe  original  plat  and  dedication  of 
the  streets  was  by  Benjamin  Stark,  through 
whom  plalntlir  claims  titles  Defendant  an- 
swered, fiaiming  title  Under  sales  of  the  prop- 
erty for  street  assessments  In  which  the  prop- 
erty was  bid  In  by  the  city ;  one  sale  of  all 
except  the  northeast  quarter  being  made 
February  10,  1872,  and  another  covering  the 
remainder  of  the  property  being  made  June 
19,  1877.  Upon  the  sale  of  the  first  parcel  a 
deed  was  issued  to  tbe  city  and  recorded. 
There  is  no  evidence  of  the  Issuance  of  a 
deed  upon  the  second  sale.  There  was  a  plea 
that  Stark  bad  made  an  implied  dedication 
of  tbe  property  to  public  use,  and  a  further 
plea  of  title  in  defendant  by  adverse  posses- 
sion and  use  of  the  property  as  a  public  street 
for  more  than  the  statutory  period. 

Newton  McCoy  and  H.  B.  Nicholas,  both 
of  Portland,  for  appellant  L.  E.  Latourette, 
ot  Portland  (Frank  S.  Grant,  of  Portland,  on 
the  brief),  for  respondent 

HcBRIDB,  O.  J.  (after  atating  the  facts  M 
atMve).  Waiving  all  tbe  other  propositions 
in  tbe  case,  we  are  satisfied  that  tbe  city  has 
been  in  open,  notorious,  continuous,  and  ad- 
verse possession  of  the  property  in  question, 
using  it  and  improving  It  as  a  street  since 
1878.  This  is  not  a  case  of  mere  permissive 
travel  over  vacant  ground.  On  the  contrary, 
the  dty  went  upon  the  premises  under  claim 
of  right  and  color  of  title,  filled  it  in,  and 
laid  pavement  upon  it  In  the  same  manner 
tbat  it  improTed  tbe  rest  of  its  streets,  and 
it  and  the  public  generally  have  used  it  as  a 
public  street  for  a  tblxd  of  a  century. 

Tbe  manner  and  extent  of  this  Improve- 
ment  and  use  is  stated  by  Hr.  D.  W.  Taylor, 
formerly  dty  sorveyor,  as  follows:  'Q.  What 
was  the  general  appearance  of  the  block  at  I 


that  timer  A.  Well,  to  some  extent  tbat 
fractional  block  was  a  hole  in  the  ground; 
it  was  below  the  grade  of  tbe  street;  kind  of 
a  hole  there.  Q.  A  low  place?  A.  Yes,  sir. 
Q.  Can  you  tell  what  was  done  by  the  dty  of 
Portland  relattre  to  improving  that  property 
along  about  the  year  TS?  A.  The  street  com- 
mittee decided  to  fiU  it  up  so  it  could  be  used 
for  street  purposes.  *  *  •  Q.  Wbat  did 
you  do  at  that  time?  A.  I  prepared  an  es- 
timate for  tbe  common  coundl.  *  *  *  Q. 
Was  the  work  completed  according  to  the  es- 
timates that  were  contained  In  Exhibit  1 
just  introduced  in  evidence?  *  *  *  A.  It 
was  completed  according  to  the  estimated. 
Q.  I  hand  you  a  document  marked  'Certifi- 
cate P.  O.  Baker,  fractional  block  between 
5th  and  6tb,  filed  June  19,  1878.  R.  U  Dur- 
ham, Auditor  and  Clerk.'  A.  One  side  is  tbe 
certificate  I  signed  stating  that  tbe  work  bad 
been  completed  according  to  Ordinance  No. 
214S.  It  is  practically  a  statement  that  the 
work  had  been  completed  and  practically  the 
estimates  of  the  cost  tbat  were  filed.  Q.  Is 
that  your  statement?  A.  Yes,  sir.  Q.  Is 
that  your  signature  [indicating]?  A.  Yes, 
sir.  •  •  •  Q.  Mr.  Taylor,  bow  long  did 
that  pavement  remain  on  tbat  block?  A. 
Well,  I  can't  tell  definitely  whether  it  was 
ever  raised  above  that  or  not ;  but  the  mac- 
adam Improvement  was  in  1894.  Q.  De- 
scribe what  kind  of  pavement  was  laid  under 
the  ordinance  introduced  here.  A.  It  was 
macadamized.  Q.  State  whether  or  not  it 
was  laid  all  over  tbe  blodt  A.  It  was  laid 
over  the  blodc  and  In  front  on  Sixth.  I  don't 
know  to  what  extent;  but  my  impression  is 
it  was — my  impression  or  recollection  Is  that 
Pine  street  had  already  been  Improved  prior 
to  tbat  time  on  the  south  side  of  the  block. 
Q.  If  I  understand  you  correctly,  this  pave- 
ment was  laid  all  over  this  block  and  on  all 
sides  but  Pine  street?  A.  Yes,  sir.  Q.  How 
was  tbat  street  used  thereafter?  A.  That 
block  was  to  all  intents  and  purposes  a  por- 
tion of  the  street;  they  crossed  it  and  re- 
crossed  it  in  every  direction.  Q.  Since 
when?  A.  1878.  Q.  When,  if  you  know,  was 
this  block  repaved?  A.  Well,  tbe  block  it- 
self—a portion  of  it  was  repaved  In  1893  un- 
dw  a  contract  for  asphalt  pavement  from 
Morrison  street  to  Hoyt  street  That  im- 
provement contemplated  improving  Sixth 
street;  but  Snell,  Heltshu  &  Woodward,  who 
put  up  tbe  Commonwealth  Building,  they  bad 
a  wide  door,  and  they  paid  partly  for  put- 
ting asphalt  on  a  portion  of  that  street  In 
order  to  get  travel  to  it  Then  In  1894  there 
was  an  ordinance  passed  Improving  Pine 
street  from  Sixth  street  to  Seventh,  and  also 
Ankeny  street  between  Sixth  and  Seventh, 
and  at  that  time  this  whole  block  was  paved 
over  with  an  asphalt  pavement  Q.  Has  that 
been  there  ever  since?  A.  Yes,  sir;  since 
•94.  •  •  ♦  Q.  Was  the  use  of  it  for  street 
purposes  open?    A.  Yes,  sir.    Q.  Was  it  visl- 
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ble?  A.  A  party  not  familiar  with  the  tract 
would  not  think  of  any  fractional  block  being 
in  there;  any  private  property.  Q.  State 
whether  or  not  the  nse  for  street  purposes 
was  open  and  notorious?  A.  Tes,  sir;  it 
was.  Q.  Was  It  excluslveT  A.  I  don't  know 
what  you  mean  by  ezcIuslTe ;  it  was  used  for 
no  other  purpose.  Mr.  McCoy:  Object  as 
calling  for  the  opinion  of  the  witness.  Q. 
Will  you  state  to  what  extent  travel  existed 
over  and  across  this  block  from  1878  on  down 
to  a  year  ago,  when  this  metal  booth  was  plac- 
ed on  It?  A.  Traffic  going  up  and  down  Anke- 
ny  street  would  Invariably  cross  this  block ; 
the  street  was  narrow  anyway,  anyway  on  the 
south  side;  and  any  one  traveling  down  Sixth 
street,  going  north,  would  cross  this  block. 
Q.  State  whether  or  not  this  block  was  Im- 
proved with  dltterent  kinds  of  pavement  in 
substantially  the  same  manner  as  the  adja- 
cent streets  since  1878.  A.  It  was  improved 
Just  the  same  as  the  rest  of  the  street  adja- 
cent to  it  Q.  State  whether  or  not  It  was 
used  Just  the  same  as  the  adjacent  street 
A.  Tes,  sir;  It  was.  Q.  Was  there  anything 
there,  any  curb  or  anything  else,  to  indicate 
a  line  of  demarcation  between  the  public 
highway  and  private  property?  A.  Not  since 
1878 ;  not  to  my  remembrance." 

D.  J.  Zan,  another  witness,  who  Uved  close 
to  the  premises,  testified  in  substance  that 
from  1878  to  1911  it  was  used  as  a  street,  "all 
the  time,  all  day  long  and  night  long,  as  far 
as  that  goes" ;  that  it  was  finished  and  im- 
proved in  the  same  manner  as  abutting 
streets;  and  that  he  was  surprised  to  hear 
that  It  was  anything  else  than  a  street 
Other  witnesses  testify  to  the  same  effect 

It  is  plain  that  neither  Stark  nor  his  heirs 
have  ever,  within  the  last  40  years,  laid  any 
claim  to  the  property,  and  none  was  made  un- 
til it  was  sold  upon  a  trumped  up  claim, 
which  Is  suspicious  In  its  Inception,  by  an 
administrator,  who  was  appointed  with  the 
evident  view  of  securing  this  property,  not  for 
the  estate  of  Stark,  but  for  his  own  private 
purposes. 

The  decree  of  the  circuit  court  is  affirmed. 

BEAN,  EAKIN,  and  McNAHT.  33.,  concur. 


Ez  parte  STEINER. 

(Supreme  Court  of  Oregon.    Dec.  23,  1013.) 

1.  CoNOTrnJTioNAi.  Law  ({f  205, 206,  238, 275*) 
— Masteb  and  Sebvant  (I  13*)— Due  Pro- 
cess OF  Law— Equal  Protection  or  the 
Law— Peivileges  or  Citizens— Labob  Law. 
Laws  1913,   p.   90,   declaring  eight  hours 
a  day's  labor  In  all  cases  of  labor  employed  by 
the  state  or  its  aaxiliarles,  either  directly  or 
through  the  agency  of  a  contractor,  is  not  vio- 
lative of  Const  art  1,  {  20,  prohibiting  laws 
granting    to  any   dticen  or   class    of   atlzens 
privUeges  which,  upon  the   same  terms,  shall 
not  equally  belong  to  all  dtizens,  nor  of  Const. 
U.    S.    amend.    14,    prohibiting    states    from 
abridging  the  privileges  and  immunities  of  citi- 


zens of  the  United  States,  or  denying  due  pro- 
cess of  law  or  equal  protection  of  ue  laws. 

[Ed.  Note.— For  other  cases,  see  CSonstitu- 
tional  Law,  Cent  Dig.  H  501-024,  825-648,  688, 
690.  695,  706-708.  830,  835,  839.  843-846 ;  Dec. 
Dig.  U  205,  206,  238,  275;*  Master  and  Serv- 
ant, Cent  Dig.  1 14;   Dec.  Dig.  g  13.*] 

2.  Masteb  and  Servant  (J  13*)— Regulation 
OF  HouBS  OF  Skbvicb— States— "Labob." 
In  Laws  1913,  p.  90,  declaring  eight  hours 
a  day's  labor  in  all  cases  where  labor  Iti  em- 
ployed by  the  state,  county,  etc.,  "labor"  is 
used  in  its  broadest  sense,  as  comprehending 
all  persons  employed  by  the  state  or  its  auxil- 
iaries, whether  skilled  or  unskilled,  and  in- 
cludes the  engineer  of  the  beating  plant  at  tb« 
State  Hospital. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  14 ;   Dec.  Dig.  |  IS.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  5,  pp.  3948-3961.] 

■8.  Masteb  and   Servant  (f  IS*)— Houbs  of 
Service— States— Criminal     Responsibil- 

ITT. 

Laws  1913,  p.  91,  i  6,  making  it  s.  misde- 
meanor for  any  contractor,  subcontractor,  or 
agent  or  persons  whatsoever  in  authority  or 
in  charge,  to  violate  the  provisions  of  the 
act,  which  fix  eight  hours  as  a  day's  labor  for 
the  state  or  its  auxiliaries,  indudes  the  super- 
intendent of  the  Oregon  State  Hospital  among 
those  criminally  responsible  for  violation  of  the 
act. 

[Ed.  Note. — For  other  cases,  see  Master  aiA 
Servant  Cent  Dig.  {  14;   Dec  Dig.  {  13.*] 

Burnett,  J.,  dissenting. 

En  Banc.  Original  application  by  B.  E. 
Lee  Steiner,  for  writ  of  habeas  corpus.  De- 
nied. 

Roy  F.  Shields,  of  Salem  (McNary,  Smith 
&  Shields,  of  Salem,  on  the  brief),  for  peti- 
tioner. James  W.  Crawford,  Asst  Atty. 
Gen.,  and  C.  B.  S.  Wood,  of  Portland  (A  M. 
Crawford,  Atty.  Gen.,  on  the  brief),  for  the 
State. 

McNARY,  J.  TUs  is  an  original  appllca* 
tlon  In  this  court  for  a  writ  of  habeas  cor- 
pus. On  October  31,  1913,  O.  P.  Hoff,  Labor 
Commissioner  of  Oregon,  filed  two  criminal 
complaints  in  the  Justice's  court  for  Salem 
district  Marion  county.  Or.,  charging  R.  E. 
Lee  Steiner,  superintendent  of  the  Oregon 
State  Hospital,  with  the  violation  of  the 
provisions  of  chapter  61  of  the  General  Laws 
of  Oregon  for  1913.  In  one  of  the  com- 
plaints the  superintendent  is  charged  with 
having  employed  and  required  one  W.  Ii. 
Davis  to  perform  labor  on  October  29,  1913, 
as  a  farm  hand  at  the  asylum  farm,  for  more 
than  eight  hours.  In  the  other  complaint, 
the  accused  is  alleged  to  have  employed  and 
required  one  Morton  Mortesen  to  perform 
labor  as  an  engineer  at  the  same  time  and 
place,  for  a  period  of  time  in  excess  of 
eight  hours.  Seasonably  following  the  ar- 
rest of  Mr.  Steiner,  he  applied  to  this  court 
for  a  writ  of  habeas  corpus,  assigning  as  rea- 
sons therefor  that:  "There  is  no  law  within 
the  state  making  the  acts  complained  of  Il- 
legal, and  that  chapter  61,  of  the  Laws  for 
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1913,  doea  not  aiq^ily  to  Imboran  employed  by 
tbe  Gftate,"  and  for  that  account  the  Jmtlce 
of  the  peace  had  no  Jailadlctlon  to  lame  the 
warranta  of  arrest 

The  material  provlslonB  of  the  statnte,  In- 
dndlng  the  title  of  the  act,  under  wUdi  the 
petltloDer  Is  prosecuted,  reads: 

"An  act  *  •  *  deflnlnf  the  duties  of 
state  officials  In  awarding  and  carrying 
out  contracts;  declaring  eight  hours  to 
be  a  day's  labor  In  all  cases  where  the 
state  or  any  county,  school  district,  mn- 
nldpality  or  division  Is  concerned,  and 
prescribing  a  penalty  for  violation  of  the 
law. 

"Section  1.  Every  contract  made  with  the 
itate,  county,  school  district,  municipality, 
mimlclpal  corporation  or  subdivision  shall 
contain  a  condition  that  ♦  ♦  •  no  person 
shall  be  employed  for  more  than  eight  hours 
In  any  one  day,  or  forty-eight  hours  In  any 
one  week,  unless  in  case  of  emergency  when 
no  other  competent  labor  is  available,  and 
in  such  cases  such  laborer  shall  be  paid  dou- 
ble wages  for  all  overtime." 

"Sec  4.  In  all  cases  where  labor  Is  on- 
ployed  by  the  state,  county,  school  district, 
municipality,  municipal  corporation,  or  sub- 
dlTlsion,  either  directly  or  through  anoth- 
er, as  .'a  contractor,  no  person  shall  be  re- 
quired or  i>ermltted  to  labor  more  than 
eight  honrs  in  any  one  day,  or  forty-eight 
taonts  in  any  one  week,  except  in  cases  of 
necessity,  emergency,  or  where  pubUc  policy 
absolutely  requires  it.  In  which  event  the 
person  or  persons  so  employed  for  excessive 
hours  shall  receive  double  pay  for  the  over- 
time so  employed ;  and  no  emergency,  neces- 
sity, or  pablid  policy  shall  be  presumed  to  ex- 
ist when  other  labor  or  like  skill  and  effi- 
ciency which  has  not  been  employed  fnll 
time  is  available. 

"Sea  5.  Kight  hours  shall  constitute  a  day's 
labor  in  all  cases  where  the  state^  county, 
school  district,  or  any  municipality,  munl<d- 
pal  corporation  or  subdivision  is  the  employ- 
er of  the  labor,  either  directly  or  indirectly, 
by  nmtract  with  another. 

"Sec  6l  All  contractors,  subcontractors,  or 
agents,  or  persons  whatsoever  in  authority  or 
in  charge,  who  shall  violate  the  provisions  of 
this  act  as  to  the  honrs  of  employment  of 
labor  as  herein  provided,  shall  be  deemed 
(nilty  of  a  misdemeanor  and  upon  conviction 
(hall  be  fined  in  a  sum  of  not  less  than  fifty 
dollars  nor  more  than  one  thousand  dollars, 
or  with  imprisonment  In  the  county  Jail  for 
a  period  of  not  less  than  five  days  nor  more 
than  one  year,  or  by  both  such  fine  and  Im- 
pcisonment.  In  the  discretion  of  the  court" 

[1]  The  first  and  by  far  the  most  serious 
Ve^on  loveented  by  conssel  for  petltl<»ar 
Involves  the  constitutionality  of  the  statnte 
wUch  attonpts  to  limit  the  boars  of  laborers 
onployed  by  tbe  state  or  Its  aoxlllarle«,  either 
directly  or  tbzoii^  the  agency  of  a  contract- 


or. The  Talldlty  of  the  statnte  Is  Challenged 
upon  the  ground  of  an  alleged  violation  of 
the  fonrteoith  amendment  of  the  Constltn- 
tion  of  the  United  States,  which  inhibits  a 
state  from  enactiLug  any  law  which  will 
abridge  the  privileges  and  Immunities  of  dt- 
isens  of  the  United  States,  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  or  deny  to  any  person  within 
its  Jurisdiction  the  equal  protection  of  the 
law.  Also,  the  statute  is  assailed  as  being 
in  contravention  of  section  20,  article  1,  of 
the  state  Constitution  which  provides:  "No 
law  shall  be  passed  granting  to  any  dtisen 
or  class  of  citizens,  privileges  *  *  • 
which,  upon  the  same  terms,  shall  not  egoal- 
ly  belong  to  all  dtlzena" 

An  examination  of  the  several  provisions 
of  the  statute,  and  of  the  record  on  appeal, 
discloses  that  no  question  can  here  arise  ccm- 
ceming  the  power  of  the  Legislature  to  pass 
a  law  limiting  the  hours  of  labor  in  pnrely 
private  work  in  which  the  public  has  no  con- 
cern. That  question  we  have  now  no  occa- 
sion to  consider.  Confessedly,  the  legisla- 
tive enactment  has  application  only  to  a  la- 
borer employed  directly  or  indirectly  by  the 
state,  or  by  one  of  its  political  agencies. 
The  Constitution  of  our  state  does  not  reveal 
any  express  or  implied  restriction  upon  the 
power  of  the  lawmaking  body  to  determine 
the  maximum  number  of  boun  an  employi 
may  either  be  required  or  permitted  to  labor 
for  the  state,  or  its  agencies  of  govemmoit 

The  state  has  imdoubted  power  to  pre- 
scribe for  itself  such  rules  of  conduct  as  it 
deems  best  suited  for  the  particular  work  in 
which  it  is  engaged.  It  may  dictate  rules 
for  its  own  guidance  which  would  be  intoler- 
able it  applied  to  private  persons  in  the  pros- 
ecution of  their  own  activities.  But  that  sit- 
nation  cannot  enter  into  a  legal  estimate  of 
the  statute,  or  be  considered  in  applying  the 
rules  by  which  its  constitutional  measure 
must  be  taken,  as  matters  of  that  nature 
only  prov<Ae  considerations  of  public  policy 
with  which  the  courts  have  no  concern.  By 
the  legislative  act  in  question  the  state  sim- 
ply declares  that  no  person  shall  be  permit- 
ted pr  required  to  perform  labor  for  it  or  for 
any  of  its  administrative  agencies,  more  than 
eigbt  honrs  in  a  calendar  day,  and  that  none 
need  apply  who  desire  longer  hours  of  em- 
ployment. To  the  contractor  of  state  worit 
It  says  no  one  can  work  for  yon  In  excess  of 
eight  hours  In  a  day.  No  barrier  is  placed 
about  a  laborer  preventing  him  from  seeking 
employment  elsewherew  His  liberty  of  selec- 
tion is  not  Interfered  with,  nor  his  right  to 
labor  frustrated.  Any  individual  may,  with 
propriety,  declare  a  policy  not  to  employ 
within  tiie  Une  of  his  undertaking  any  per- 
son for  a  longer  period  of  time  than  eight 
hours  in  a  day,  or  any  other  unit  of  time 
that  might  appeal  to  his  altruism,  and  direct 
his  agent  to  observe  that  regulation.  And 
by    parity   of   reason,   the  state,   veaUng 
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through  the  LegUIatare,  may,  with  equal  fit- 
ness, Inaugurate  a  rule  of  conduct  not  to 
work  its  employfe  more  than  eight  hours  a 
day,  and  legally  direct  Its  InstnimentalltleB 
of  govemment  fttithfully  to  obserre  such 
mandate.  The  terms  of  the  employment  are 
by  this  statute  pubUcly  proclaimed,  and  If  a 
person  insists  upon  working  more  than  the 
hours  limited  by  the  act,  he  must  seek  else- 
where the  engagement  of  his  labor. 

In  the  case  of  United  States  t.  Martin,  94 
U.  S.  400,  24  L.  Ed.  128,  In  passing  upon  an 
act  of  Congress  declaring  that  eight  hours 
shall  constitute  a  day's  work,  for  laborers, 
workmen,  or  mechanics  employed  by  or  on 
behalf  of  the  government,  the  court  said: 
"We  regard  the  statute  chiefly  as  In  the  na- 
ture of  a  direction  from  a  principal  to  his 
agent  that  eight  hours  Is  deemed  to  be  a 
proper  length  of  time  for  a  day's  labor,  and 
that  lila  contracts  shall  be  based  upon  that 
theory.  It  is  a  matter  between  the  principal 
and  his  agent.  In  which  a  third  party  has  no 
Interest" 

A  oarefnl  dissection  of  this  statute  war- 
rants the  conclusion  that  the  act  does  not 
transgress  upon  any  rights  Toucfhsafed,  either 
by  the  federal  or  state  Constitutions,  and 
that  the  objections  which  are  urged  against 
the  law  involve  matters  of  political  exi>edien- 
cy  with  which  the  lawmaking  bodies  of  the 
state  alone  are  concerned,  and  to  which  in- 
stitutions only  may  an  appeal  for  correction 
be  made.  Indeed,  we  think  the  law  applica- 
ble to  this  case  was  settled  by  the  Supreme 
Court  of  the  United  States  in  the  excellently 
considered  case  of  Atkin  v.  Kansas,  191  U.  S. 
207,  24  Sup.  Ct  124,  48  L.  Ed.  148,  wherein 
Justice  Harlan,  speaking  for  the  court,  in 
part  said:  "We  can  imagine  no  possible 
ground  to  dispute  the  power  of  the  state  to 
declare  that  no  one  undertaking  work  for  it, 
or  for  one  of  Its  municipal  agencies,  should 
permit  or  require  an  employ^  on  such  work 
to  labor  in  excess  of  eight  hours  each  day, 
and  to  inflict  punishment  upon  those  who  are 
embraced  by  such  regulations,  and  yet  disre- 
gard them.  It  cannot  be  deemed  a  part  of 
the  liberty  of  any  contractor  that  he  be  al- 
lowed to  do  public  work  In  any  mode  he.  may 
choose  to  adopt,  without  regard  to  the  wishes 
of  the  state.  On  the  contrary,  it  belongs  to 
the  state,  as  the  guardian  and  trustee  for  its 
people,  and  having  control  of  its  affairs,  to 
prescribe  the  conditions  upon  which  It  will 
permit  public  work  to  be  done  on  Its  behalf, 
or  on  behalf  of  Its  municipalities.  No  court 
has  authority  to  review  Its  action  In  that 
respect  Regulations  on  this  subject  suggest 
only  considerations  of  public  policy.  And 
witii  such  considerations  the  courts  have  no 
concern.  If  It  be  contended  to  be  the  right 
of  every  one  to  dispose  of  bis  labor  upon 
such  terms  as  he  deems  best — as  undoubtedly 
it  is — and  that  to  make  it  a  criminal  offense 
for  a  contractor  for  public  work  to  permit 
or  require  liia  employ6  to  perform  labor  upon 


that  work  in  excess  of  eight  hoon  each  day 
is  in  derogation  of  the  liberty  botb  of  em- 
ployes and  employer,  it  is  sufficient  to  answer 
that  no  employe  Is  entitled,  of  absolute  right 
and  as  part  of  his  liberty,  to  perform  labor 
for  the  state;  and  no  contractor  for  imblic 
work  can  excuse  a  violation  of  his  agreement 
with  the  state  by  doing  that  which  the  stat- 
ute under  which  he  proceeds  distinctly  and 
lawfully  forbids  him  to  do."  A  case  of  strik- 
ing analogy  to  the  one  In  mind  is  Re  T.  J. 
Dalton,  61  Kan.  257,  60  Pac.  336,  47  li.  R.  A. 
380. 

We  are  not  unmindful  of  an  Impressive 
number  of  cases,  the  leading  one  of  which  Is 
Lochner  v.  New  Tork,  198  C.  S.  45,  25  Sap. 
Ct  539,  49  L.  Ed.  937,  3  Ann.  Cas.  1133,  that 
hold  those  legislative  acts  unconstitutional 
which  attempt  to  regulate  the  right  of  free 
contract  upon  the  part  of  the  Individual, 
either  as  employer  or  employe.  But  in  our 
view  of  the  law,  that  situation  does  not  here 
present  itself.  We  conclude  on  tbls  phase  of 
the  case  that  chapter  61,  General  Laws  of 
Oregon  for  1913,  Is  a  mere  declaration  of 
policy  on  the  part  of  the  state  and  its  politi- 
cal subdivisions,  and  does  not  conflict  either 
with  the  Constitution  of  the  United  States  or 
of  this  8tat& 

[2]  The  other  proposition  suggested  by 
counsel  for  petitioner  is  whether  the  engineer 
of  the  heating  plant  at  the  State  Hosiiltal  is 
a  laborer  within  the  meaning  of  the  enact- 
ment The  statute  plainly  employs  the  term 
"labor"  in  Its  widest  sense,  as  reference  to 
section  4  of  the  act  will  denote:  "In  all  cases 
where  labor  employed  by  the  state,  county, 
school  district,  municipality,  municipal  corpo- 
ration or  subdivision  *  *  *  no  person 
shall  be  required  or  permitted  to  labor  more 
than  eight  houra  *  *.  •"  Section  5 
reads :  "Eight  hours  shall  constitute  a  day's 
labor  in  all  cases  where  the  state,  etc.,  is  the 
employer  of  the  labor."  H!ad  the  Legislature 
Intended  to  use  the  word  "labor"  in  a  re- 
sti'lcted  sense,  or  with  reference  to  a  special 
class  of  endeavor,  a  qualifying  word  or 
phrase  would  have  been  used  in  connection 
with  the  term.  The  language  of  the  statute 
Is  comprehensive,  and  Includes  all  persons 
who  perform  labor  for  the  state  or  its  auxil- 
iaries, whether  that  labor  Is  skilled  or  un- 
skilled, so  long  as  the  character  of  the  work 
comes  within  the  definition  of  the  term 
"labor."  Labor  is  defined  in  Bouvier's  Law 
Dictionary,  vol.  2,  p.  96  (Rawle's  Rev.)  as, 
"work  requiring  execution  or  effort,  ^ther 
physical  or  mental;  tolL" 

In  the  case  of  Stryker  v.  Cassldy.  76  N.  T. 
60,  82  Am.  Rep.  262,  the  question  arose 
whether  an  architect  employed  by  the  owner 
to  superintKid  the  erection  of  a  house  was 
entitled  to  lien  for  his  services.  As  an  act 
of  the  Legislature  authorised  a  lien  to  be  . 
created  in  favor  of  "any  person  who  shall 
perform  any  labor  •  •  *  by  virtue  of  a 
contract  with  the  owner,"  the  court  held 
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tbat  the  nrrlcM  of  the  ardiltect  were  en- 
compagaed  within  the  word  "lAbor,"  and  held 
the  lien  to  be  ralid.  Knl^t  t.  Norrla  et  aL, 
13  Iflnn.  473  (OU.  438);  Sleeper  t.  Qoodwln, 
67  Wto.  677,  81  N.  W.  335. 

Considered  In  the  glow  of  tbcM  precedents, 
we  find  no  other  altematlTe  than  to  declare 
OsAt  the  duties  of  the  mglneer  came  within 
file  embrace  of  the  word  "labor"  as  used  in 
thestatnte. 

[3]  As  a  final  r^ection.  It  will  be  obeerved 
that  the  statute  destgnatee  In  section  6  those 
IndlTlduala  who  may  be  punished  for  an  In- 
fracticm  of  the  law  as  "all  contractors,  anb- 
contnctora,  or  agents,  or  persona  whatso- 
ever In  authority,  or  In  charge."  The  lan- 
guage employed  Is  sufficiently  general  to  em- 
brace within  Its  fold  all  persons  In  charge 
of  a  public  undertaking,  whether  acting  in 
the  capacity  of  a  contractor,  subcontractor, 
or  tigaat,  or  in  the  position  of  one  having 
authority  over  or  in  charge  of  the  work. 

Indubitably  the  language  of  the  act,  as 
weU  as  its  aim  and  purpose.  Is  to  place  the 
responslbiuty  of  a  faithful  observance  of  the 
law  upon  those  individuals  who  have  charge 
of  the  labor  in  a  given  public  work,  tliereby 
reducing  to  a  minimum  the  wrong  which  the 
Legislature  deemed  the  statute  would  cor- 
rect By  the  record,  it  is  admitted  that  peti- 
tioner la  the  superintendent  of  the  Oregon 
State  Hospital,  and  as  sn<A  onploys  laborers 
on  behalf  of  and  as  agent  of  the  state,  and 
was  acting  In  that  capacity  at  the  time  of 
the  transgresslona  laid  in  the  criminal  com- 
plaints. Truly  the  petitioner  cornea  within 
the  statute,  and  Is  responsible  for  a  violation 
thereof. 

The  writ  will  be  denied,  and  the  petitioner 
remanded  to  the  custody  of  the  law. 

BURNETT,  J.,  dissenting,  and  MOORB,  J., 
not  sitting. 

BURMinT,  J.  (dlssraitlntd.    TTie  Leglsla- 
tire  Assembly  at  its  twenty-seventh  regular 
session  enacted  a  law  with  this  title:    "To 
protect    subcontractors^    materialmen,    and 
latMiers  performing  labor  for  the  state  or 
any  mnnidpality  or  subdivision;    requiring 
a  suffidoit  bond  to  protect  the  state  from 
liens;    defining  the  duties  of  state  officials 
in    awarding  and   carrying  out   contracts; 
dedarlng  eight  hours  to  be  a  day's  labor 
In  all  cases  where  the  state  or  any  county, 
adiool  district,  municipality,  or  division  is 
concerned,   and  prescribing  a    penalty    for 
▼lolatioa  of  the  law."   After  a  section  provid- 
ing that  every  contract  made  with  the  state, 
or  any  county,  school  district,  or  mnnldpid- 
ity  therein  shall  be  conditioned,  among  other 
tblngB,  that  no  person  shall  be  employed  for 
more  than  8  hours  in  any  one  day  or  48 
boors  In  any  one  week,  except  In  cases  of 
emergency  when  no  other  competent  labor 
Is  available,  etc.,  section  4  reads  thus:    "In 
all  cases  where  labor  Is  employed  by  the 
states   coon^,  school  district;  monlolpallty, 


mnnldpal  corporation,  or  subdivision,  either 
directly  or  through  another,  as  a  contractor, 
no  person  shall  be  required  or  permitted  to 
labor  more  than  eight  hours  in  any  one  day, 
or  forty-eight  hours-  In  any  one  week,  except 
In  cases  of  necessity,  emergency,  or  where 
public  policy  absolutely  requires  It,  In  which 
event  the  person  or  persons  so  employed  for 
excessive  hours  shall  receive  double  pay  for 
the  overtime  so  employed ;  and  no  emergency, 
necessity,  or  public  policy  shall  be  presumed 
to  exist  when  other  labor  of  like  skill  and  ef- 
fidency  which  has  not  been  employed  full 
time  is  available." 

Section  6  la  as  follows:  "All  contractors, 
subcontractors,  or  agents,  or  persons  whatso- 
ever in  authority  or  In  charge,  who  shall  vio- 
late the  provisions  of  this  act  as  to  the  hours 
of  employment  of  labor  as  herein  provided, 
shall  be  deemed  guil^  of  a  misdemeanor  and 
upon  conviction  shall  be  fined  In  a  sum  of  not 
leas  than  fifty  dollars  nor  more  than  one 
thousand  dollars,  or  with  imprisonment  In 
the  county  Jail  for  a  period  of  not  less  than 
five  days  nor  more  than  one  year,  or  by  both 
such  fine  and  Imprisonment,  in  the  discre- 
tion of  the  court." 

Operating  under  this  act,  one  O.  P.  Hoff, 
on  October  31,  1913,  filed  an  information  un- 
der oath  before  a  magistrate  of  Marion  coun- 
ty, charging  tliat  "R.  E.  Lee  Stelner,  defendant 
above  named,  was  at  all  times  herein  men- 
tioned, and  is  now  the  duly  appointed,  quali- 
fied, and  acting  agent  and  superintendent  of 
the  Oregon  State  Hospital  of  the  state  of 
Oregon,  and  as  such  employs  laborers  to  per- 
form labor  for  and  on  behalf  of  the  state  of 
Oregon.  That  said  R.  B.  Lee  Stelner  in 
Marion  county,  Or.,  on  the  29th  day  of 
October,  1913,  then  and  there  being,  did  then 
and  there,  as  agent  and  superintendent  of 
the  Oregon  State  Hospital  of  the  state  of 
Oregon,  have  in  his  employ  W.  L.  Davis,  and 
did  then  and  there  as  such  superintendent 
and  agent  require  and  permit  the  said  W.  L. 
Davis  to  then  and  there  perform  labor  for 
the  state  of  Oregon,  as  a  laborer  on  the 
asylum  farm,  more  than  8  hours  during  the 
24  which  constitute  the  said  day;  that  the 
said  W.  L.  Davis  was  not  then  and  there  em- 
ployed in  a  case  of  necessity  or  emergency,  or 
where  public  policy  absolutely  required  It, 
and  that  there  was  then  and  there  laborers 
of  like  skill  and  effldency  as  the  said  W..  L. 
Davis,  who  had  not  then  and  there  employ- 
ed their  fuU  available  tlma"  Upon  this  in- 
formation the  magistrate  Issued  a  warrant, 
under  which  the  constable  with  whom  it  was 
lodged  took  custody  of  the  petitioner  here. 
Like  proceedings  wore  had  upon  an  Informa- 
tion filed  by  the  same  party  with  respect  to  an 
oiglneer.  Thereupon  the  defendant  in  the 
information  applied  to  this  court  by  an  origi- 
nal petition  for  a  writ  of  habeas  corpus,  and 
the  constable  has  made  a  return  setting 
forth  the  information  and  warrant  under 
which  he  Is  acting.  The  question  arises  upon 
demurrer  to  the  retain. 
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It  maj  be  conceded  that  the  state  can  ex- 
ercise reasonable  legislative  power  In  declar- 
ing conditions  and  hours  of  labor  affecting 
Its  own  employes,  and  that  the  statute  in 
question  Is  effectlTe  for  the  purpose  of  In- 
corporating Into  every  contract  the  conditions 
named  In  the  statute.  That,  however,  is  not 
all  the  Issue  Involved.  The  direct  question 
to  be  determined  here  is  whether  the  statute 
Imposes  upon  the  petitioner  a  duty,  the  viola- 
tion of  which  will  constitute  a  crime.  In  Its 
supposed  aspect  as  a  criminal  statute  this 
law  is  subject  to  the  rule  declared  by  Mr. 
■  Justice  Prim  in  State  v.  Mann,  2  Or.  256: 
"A  crime  or  public  offense  is  some  act  for- 
bidden by  law ;  and  it  is  a  weU-settled  mle 
of  law  that  no  one  can  be  punished  for  do- 
ing an  act,  unless  it  clearly  appears  that  the 
act  sought  to  be  punished  comes  clearly  with- 
in both  the  spirit  and  letter  of  the  law  pro- 
hibiting it  The  act  constituting  the  of- 
fense should  be  clearly  and  specially  describ- 
ed in  the  statute,  and  with  saffldent  certain- 
ty, at  least,  to  enable  the  court  to  determine, 
from  the  words  used  in  the  statute,  whether 
the  act  charged  in  the  Indictment  comes  with- 
in the  prohibition  of  the  law." 

In  Cook  T.  State,  26  Ind.  App.  278,  281,  69 
N.  B.  489, 490,  the  doctrine  is  thus  laid  down : 
"The  language  of  a  criminal  statute  cannot 
be  extended  beyond  its  reasonable  meaning, 
and,  wherever  the  court  entertains  a  reason- 
able doubt  as  to  the  meaning,  the  doubt  must 
be  resolved  in  favor  of  the  accused.  The 
court  must  expound  what  it  finds  written, 
and  cannot  import  additional  meaning  with- 
out sufficient  indication  thereof  In  the  words 
of  the  statute,  with  such  aids  thereto  as  the 
established  rules  of  law  authorize." 

In  Bohlf  V.  Kasemeler,  140  Iowa,  182,  llSf 
N.  W.  276,  23  L.  B.  A.  (N.  S.)  1284,  132  Am. 
St  Rep.  261,  17  Ann.  Cas.  760,  the  court  says: 
"It  must  be  remembered  that  the  word  is 
found  in  a  criminal  statute,  and  that  In  Uie 
interpretation,  of  such  statutes  different  rules 
apply  from  those  which  obtain  in  dvil  mat- 
ters, or  where  contracts  are  involved.  Noth- 
ing is  to  be  added  to  such  statutes  by  in- 
tendment, and,  as  a  rule,  they  are  to  have  a 
strict  construction."  See,  also,  State  v. 
Daney,  76  Neb.  770, 107  N.  W.  1094;  Daggett 
V.  State,  4  Conn.  60, 10  Am.  Dec.  100;  Austin 
V.  State,  71  Ga.  595;  State  v.  Fisher,  63  Or. 
38,  98  Pac.  713. 

Referring  to  the  language  of  section  4, 
we  find  that  "no  person  shall  be  required  or 
permitted  to  labor  more  than  eight  hours  in 
any  one  day."  It  would  appear  from  this 
language  that  a  person  who  labored  more 
than  eight  honrs  without  permission  would 
thereby  violate  the  law.  No  one  besides  the 
employe  is  mentioned  in  the  inhibition  of  the 
section,  and  for  the  purposes  of  criminal 
prosecutions  we  cannot  Include  persons  not 
named  therein.  The  language  of  this  section, 
as  well  as  that  of  section  6,  is  purely  Imper- 
sonal. It  is  not  stated  In  the  law  who  shall 
havs  power  to  require  or  permit  any  om  to 


labor.  IB  other  words,  no  direct  Umltation'is 
placed  upon  any  one  having  authority  over 
labor,  the  violation  of  which  limitation  would 
constitute  a  crime.  What  constitutes  a  viola- 
tion of  the  statute  under  section  6  is  not 
defined.  No  act  constituting  a  crime  is  de- 
scribed in  the  statute  with  the  certainty  re- 
quired by  the  rule  established  in  State  v. 
Mann,  supia.  It  is  left  to  infermce  and 
speculation.  No  citizen  ought  to  be  adjudg- 
ed guilty  of  a  crime  or  deprived  of  his  lib- 
erty on  mere  implication  or  strained  construc- 
tion. As  a  criminal  statute,  the  enactment  is 
▼old  for  uncertainty. 

Moreover,  the  terms  of  that  section  are  di- 
rected against  "all  contractors,  subcontract- 
ors, or  agents,  or  persons  whatsoever  in  au- 
thority or  in  charge  who  shall  violate  the 
provisions  of  this  act"  Under  w^-known 
rules  of  statutory  construction,  these  terms, 
being  associated  together,  must  mean  sub- 
stantially the  same  thing,  so  that  constru- 
ing this  section  in  favor  of  a  defendant  liber- 
ally as  the  rule  requires,  it  is  fair  to  say 
that  it  refers  only  to  contractors  and  those 
standing  in  the  same  class.  Taking  the  whole 
act  together,  it  manifestly  applies  to  contracts 
made  with  the  state,  or  some  municipal  cor- 
poration therein,  and  at  best  provides  a  pen- 
alty only  for  the  violation  of  the  terms  of 
such  agreements. 

Again,  if  the  matter  Is  to  be  affected  by 
the  authority  of  some  one  to  require  or  per- 
mit an  employe  to  labor,  much  light   may 
be  thrown  upon  the  situation  by  consulting 
the  act  of  February  21,  1913  (Laws  1913,  pp. 
119,  121).    This  act  creates  what  is  known 
as  the  Oregon  State  Board  of  Control,  consist- 
ing of  the  Governor,  Secretary  of  State,  and 
State  Treasurer.    By  that  act  the  board  of 
control  is  vested  with  authority  over   the 
Oregon  State  Insane  Asylum,  thereafter  to 
be  known  as  the  Oregon  State  Hospital.    Sec- 
tion 3  confers  upon  the  board  "full  author^, 
Ity  and  exclusive  government  direction  and 
supervision  over  the  several  institutions  enu- 
merated in  section  2  of  the  act"     That 
section,  after  conferring  upon  the  board  au- 
thority to  appoint  superintendents,  provide 
by-laws,  prescribe  the  duties  of  the  executive 
heads  of  the  several  institutions,  and  to  sus- 
pend or  discharge  them  or  their  subordinates, 
fix  the  salaries  of  all  officers  and  employes, 
contract  for  supplies  and  betterments,  exer- 
cise the  power  of  eminent  domain,  take,  re- 
ceive, and  hold  property  of  all  kinds,  etc, 
closes  with  these  words:     "And  to  do  and 
perform  all  legal  and  peaceful  acts  requisite 
and  necessary  for  the  successful  management 
and  maintenance  of  said  institutlonB.''      It 
woQld  thus  appear  that  the  board  has  all  an- 
thority,  short  of  the  power  to  dedaxe  martial 
law,  in  the  management  of  the  Institntions 
and  the  employes;    for  we  find  that  it  la 
restricted  to  "all  legal  and   peaceful    acta 
requisite  and  necessary."    The  conclusion  la 
plain  that  so  far  as  the  statute  dlscloaea,  it 
is  the  boaid  alone  wbicb  baa  authority  to 
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regnlre  or  permit  labor  for  more  than  elgbt 

hoars  In  one  day.     The  defendant,  himself 

u  employi,  cannot  be  In  a  statutory  sltna- 

tion,  either  to  permit  or  require  extra  aerr- 

Ice  within  the  meaning  of  the  law,  and  ought 

not  to  be  made  the  scapegoat  of  those  who 

employ  Um. 

The  prisoner  should  be  discharged. 


LAFKT  T.  AliBBRT. 
(Snprene  Conrt  of  Oregon.     Dec  80,  1918.) 
IiTBKL   ARD    Slaitdeb    (|    87*)  — Acnoiw  — 

PLBADINO — Ck>l[PLAINT. 

Where  the  laneoage  alleged  in  a  complaint 
for  libel  is  not  Ubeloua  per  le,  and  there  la  no 
iimaendo,  a  demnner  is  proi)erly  aastained. 

[Ed.  Note.— For  other  canes,  see  Libel  and 
Slander,  Cent.' Dig.  H  234-236;  Dec.  Dig.  | 
»7.»] 

Department  1.  Appeal  from  Orcnlt  Court, 
Madon  C!ounty;  Percy  R.  Kelly,  Judge. 

Action  by  F.  J.  Lafky  against  J.  H.  Albert 
From  a  Judgment  for  defendant,  platntlff  ap- 
peals.   Afllrmed. 

Grant  Corby  and  George  Q.  Bingham,  both 
of  Salem,  for  appellant  C.  M.  Inman  and 
John  A.  Carson,  both  of  Salem  (Carson  & 
Brown,  of  Salem,  on  the  brief),  for  respond- 
mt 

McBRIDE,  0.  J.  This  Is  an  action  for 
HbeL  The  defendant  demurred  on  the 
gromid  that  the  complaint  did  not  state  flicts 
sufficient  to  constitute  a  cause  of  action.  We 
have  examined  the  record,  and  are  of  the 
opinion  that  the  language  used  la  not  libel- 
ous per  se;  and,  there  bdng  no  Innuendo, 
the  demurrer  was  properly  sustained.  As 
no  good  purpose  would  be  served  by  perpetu- 
ating In  the  Oregon  Reports  the  article  over 
which  the  action  arose,  we  omit  It  from  the 
(pinion. 

The  Judgment  is  affirmed. 

UOORi;  BCBNBTT,  and  RAMSBY,  JJ., 
concur. 


McTARLAND  r.  CARLSBAD  HOT  SPRINGS 

SAinTARItJH  CO.  et  aLt 
(Supreme  Court  of  Oregon.    Dec.  2S,  1918.) 

1.  FaAins  (I  41*)— AonoNB— Plbadino. 

In  an  action  for  damages  for  deceit,  the 
eomplaint  held  to  state  a  cause  of  action, 
thongb  containing  statements  which  did  not 
eoDstitnte  fraud  and  some  indefinite  allegations. 
FBI  Note.— For  other  cases,  see  Frand,  Cent 
Dfe.  H  36,  37;   Dec.  Dig.  i  41.*] 

2l  FsAtTD  (I  58*)— AcnoNB— EvinBNOT. 

Evidence  that  the  name  of  a  defendant  ap- 
peals on  the  outside  of  a  prospectus  which  ap- 
pears to  have  been  issned  by  a  corporation  as  a 
director  thereof  does  not  sustain  a  cause  of  ac- 
tioD  against  him  for  fraud  in  the  prospectus, 
when  there  is  nothing  to  connect  him  with  its 
ismance  or  dreulation. 

[Ed.  Note.— For  other  eases,  see  Fraud,  Cent 
Dig.  H  66-69 ;  Dec.  Dig.  I  M.*] 


3.  Fbaud  (f  64*)  —  AcnoiTB  —  QxncsnoNS  roa 

JUBT. 

Evidence  that  a  defendant  asristed  in  pre- 
paring a  prospectus  for  a  corporation  contain- 
ing fraudulent  representations  is  sufficient  to 
go  to  the  jury  as  against  such  defendant 

[Bd.  Note.— For  other  cases,  see  Fraud.  Cent 
Dig.  H  66%  67-71;  Dec.  Dig.  |  64.*] 

4.  FaATTO  (I  9*)— BLEinilTB  IN  OSNEBAI.. 

An  action  of  deceit  cannot  be  maintained, 
unless  the  representations  were  false,  and  ei- 
ther known  by  the  maiter  to  be  false  or  made 
recklessly  as  of  his  own  Imowledge,  with  the  in- 
tent that  they  should  be  acted  on  bv  the  party 
seeking  relief,  and  such  party  beUeved  them, 
acted  upon  them,  and  was  Injured. 

[Ed.  Note— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  8 ;  Dec.  Dig.  {  9.* 

For  other  definitions,  see  Words  and  Phrases, 
roL  8,  pp.  2943-2964 ;   voL  8,  p.  7666.] 

6.  CoBPoaATioNs    (II  306L    496*)  —  OmcKas 

AND    AOSNTS— LZAnuiT     WOM    .COBPOaATB 

Aera 

Where  a  corporation  and  one  or  more  of 

its  officers  or  agents  have  been  guUtT  of  fraud, 

I  both  the  corporation  and  such  officers  or  agents 

'  are  liable ;    out  a  director  or  other  officer  who 

had  no  iwrt  In  making  the  representations  is 

not  liable. 

r£:d.  Note.— For  other  cases,  see  Corporations, 
Cent  DiK.  11  1467,  1468,  1906;  Dee.  Dig.  {{ 
306,  496.*] 

Department  1.  Appeal  from  Circuit  Court 
MViltnomah  County;  Henry  E.  McGinn, 
Judge. 

Action  by  W.  R.  McFarland  against  the 
Carlsbad  Hot  Springs  Sanitarium  Company 
and  others.  From  a  Judgment  for  plalntUT, 
defendants,  except  F.  A.  Clark,  appeal.  Re- 
versed and  remanded,  with  directions. 

J.  B.  Magers  and  B.  A.  Lelter,  botli  of 
Portland  (Griffith,  Lelter  &  Allen,  of  Port- 

'  land,  on  the  brief),  tor  appellants.  Charles 
B.  Lenon,  of  Portland  (Jeffrey  &  Lenon,  of 

I  Portland,  on  the  brief),  for  respondent 

I 

RAMSBY,  J.  [1]  The  defendant  the  Carls- 
bad Hot  brings  Sanitarium  Company  Is  a 
corporation.  The  plaintiff,  about  March  22, 
1911,  purchased  of  the  defendant  company 
82,000  In  stock  of  said  company,  and  paid 
said  defendant  company  therefor  $2,000. 
This  company  was  incorporated  to  build, 
equip,  and  conduct  a  sanitarium  at  certain 
hot  springs  about  two  miles  east  of  North 
Powder  in  Baker  county.  Or. 

TbB  complaint  Charges  that  the  plaintiff 
was  Induced  to  buy  said  stock  by  false  and 
fraudulent  representations  made  by  the  de- 
fendants.   The  complaint  is  couched  In  turgid 
rhetoric,  rarely  equaled  in  Judicial  proceed- 
ings,  and  based.  In  part,  on  a  prospectus 
printed  and  Issued  by  the  defendant  com- 
pany.   On  the  back  of  said  prospectus  is  a 
statement  that  said  company  is  capitalized 
at  $500,000,  and  that  Its  stock  is  nonassess- 
1  able.     On  the  back  of  said  pamphlet  it  is 
I  stated  that  Edgar  H.  Thornton,  M.  D.,  Is 
I  president  F.  B.  Foster,  vice  president  and 
J.  F.  Monte  is  secretary  and  treasurer  of 
I  said  company,  and  that  the  directors   are 
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Edgar  H.  Tbornton,  S(.  D.,  3.  K.  Locke,  M. 
D.,  Ernest  A.  Sommers,  M.  J>.,  F.  A.  Clark, 
F.  E.  Foster,  Oliver  Gallup,  and  3.  F.  Mont& 

The  complaint  does  not  mention  this 
pamphlet  or  prospectus.  Divested  of  its 
tumid  rhetoric,  the  complaint  alleges,  in  sub- 
stance, that  the  defendants  falsely  and 
fraudulently  represented  to  the  plaintiff,  In 
order  to  Induce  him  to  buy  the  stock,  that  the 
defendant  company  was  the  owner  of  101 
acres  of  land  two  miles  east  of  North  Pow- 
der, Baker  county,  Or. ;  that  the  same  con- 
tained a  number  of  mineral  springs  whose 
healing  powers  had  been  tested  by  analysis; 
that  its  healing  powers  had  been  proved  by 
the  experience  of  numerous  invalids  who  had 
been  restored  to  health  by  the  use  of  the 
waters  of  said  springs;  that  said  lands  con- 
tained much  of  the  finest  building  granite  in 
the  world,  and  that  it  was'  easily  and  cheaply 
available  for  use  in  the  cities  of  the  north- 
west; that  the  curative  properties  of  said 
mineral  waters  were  already  proven  facts; 
that  a  stately,  beautiful,  flreproof  sanitarium 
and  hotel  was  already  designed  and  in  course 
of  construction  from  native  granite  ~bn  said 
property,  eta  The  complaint  alleges  that  the 
defendants,  when  they  made  said  allegations, 
knew  them  to  be  false. 

The  oi»t  of  the  complaint  is  that  the  de- 
fendants made  various  false  and  fraudulent 
representations  to  the  defendant  to  induce 
him  to  purchase  the  stock,  and  that  these 
representations  were  false,  and  that  the  de- 
fendants knew  them  to  be  false  when  they 
made  them,  and  that  he  believed  them  to  be 
true,  and  acted  upon  them,  and  bought  the 
stock,  and  was  damaged,  etc. 

Nearly  all  of  the  material  allegations  of 
the  complaint  were  denied  by  the  answer,  in 
which  all  of  the  defendants  joined,  excepting 
F.  A.  Clark.  The  new  matter  of  the  answer 
was  denied  by  the  reply. 

The  complaint  charges  that  all  of  the  de- 
fendants made  the  said  fraudulent  represen- 
tations, and  it  does  not  allege  that  either  of 
the  defendants  was  an  officer  or  agent  of 
the  defendant  company.  There  was  no  de- 
murrer to  the  complaint,  jior  was  any  mo- 
tion made  to  strike  out  any  part  thereof! 
While  the  complaint  contains  statements  that 
do  not  constitute  fraud,  and  others  of  its 
allegations  are  indefinite,  we  think  that  it 
states  facts  sufficient  to  constitute  a  cause 
of  action. 

After  the  plaintiff's  evidence  in  chief  was 
In,  counsel  for  defendants  made  a  moUon  for 
a  Judgment  of  nonsuit  as  to  the  defendant 
Ernest  Sommers,  and  as  to  all  of  the  de- 
fendants, on  the  ground  that  the  plaintiff  had 
not  produced  evidence  sufficient  to  be. submit- 
ted to  the  Jury.    These  motions  were  denied. 

The  defendants  assign  various  errors  com- 
mitted by  the  court,  including  the  refusal  of 
the  court  to  grant  the  Judgment  of  nonsuit 
and  its  refusal  to  instruct  the  Jury  to  find  a 
verdict  for  each  of  the  defendants. 

The  motions  for  judgment  of  nonsuit  and 


for   Instructed  verdicts  raise   tmbstantiaUy 
the  same  question. 

[2]  1.  In  this  case  there  was  no  evidence 
whatever  against  the  defendant  Dr.  Ernest 
Sommers.  The  plaintiff  testifies  tliat  he  does 
not  know  him,  and  that  Sommers  never  made 
any  representations  to  Urn.  A  prospectus 
that  appears  to  have  been  issued  and  circulat- 
ed by  the  defendant  company,  and  which  is 
relied  on,  in  part,  by  the  plaintiff,  has  on  the 
outside  thereof  the  name  of  Dr.  Sommers  as 
a  director  of  the  defendant  company;  but 
there  was  no  proof  that  he  was  a  director, 
and  there  is  nothing  in  evidence  to  connect 
him  with  the  issuance  or  circulation  of  the 
said  pamphlet  Then  on  the  stand,  as  a 
witness,  he  stated  he  had  nothing  to  do  with 
said  prospectus,  and  never  saw  a  copy  of  it 
until  it  was  shown  to  him  at  the  trial 

[3]  2.  As  to  the  defendant  company,  the 
defendants  Monte  and  Dr.  Thornton,  we 
think  there  was  evidence  sufficient  to  be  sub- 
mitted to  the  Jury,  although  the  evidence  as 
to  Dr.  Thornton  is  very  weak.  However, 
he  assisted  in  preparing  the  prospectus.  The 
evidence  is  not  strong  as  to  either  of  the 
defendants. 

3.  As  to  the  defendants  Dr.  Locke,  F.  E. 
Foster,  Oliver  Gallup,  J.  W.  Bruce,  F.  A. 
Clark,  and  George  Woodnorth,  we  find  that 
there  was  not  sufficient  evidence  to-  be  sub- 
mitted to  the  Jury,  or  to  support  a  verdict 
against  either  of  them.  It  does  not  appear 
that  either  of  them  made  any  representations 
of  a  false  or  fraudulent  character  to  the 
plaintiff. 

A  man  named  Campbell  wrote  the  pro- 
spectus referred  to,  and  it  is  not  shown  that 
either  of  these   defendants  participated   in 
the  Issuing  or  circulation  of  this  prosi)ectus, 
or  had  knowledge  of  its  contents  or  that  It 
was  being  circulated.     Mr.  Monte  seems  to 
have  circulated  it;    but  there  Is  little  evi- 
dence as  to  its  circulation.     A   copy   of  it 
was  given  to  the  plaintiff.    The  plaintiff  talk- 
ed with  some  of  these  defendants  concerning 
the  springs  and  property  belonging  to  the 
defendant  company;   but  he  fails, to  testify 
to  any  representations  made  by   ^tber   of 
them  that  would  form  the  basis  for  an  action 
for  deceit    Nor  is  there  any  evidence  that 
anything  said  by  either  of  these  defendants 
was  false,  or  that  either  of  them  knew  it  to 
be  false. 

[4]  In  this  state  the  rule  is  settled,  by  a 
long  line  of  decisions,  that  an  action  of  de- 
celt  based  on  fraudulent  representations, 
cannot  be  maintained,  unless  the  representa- 
tions were  false,  and 'either  known  by  the 
person  making  them  to  be  false  or  were 
made  by  him  recklessly  as  of  Ids  own  knowl- 
edge, without  knowing  whether  they  were 
true  or  not  with  the  intent  that  they  should 
be  acted  on  by  the  party  seeking  relief,  and 
such  party  believed  them  to  be  true,  and 
acted  upon  them,  and  was  injured.  Bailey 
V.  Frazler,  62  Or.  142,  124  Pac.  643;  An- 
derson Y.  Adams,  43  Or.  627,  74  Pac  215; 
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Uartlii  r.  Eagle  Development  Ga,  41  Or. 
US,  fi9  Pac.  216;  Wilde  v.  Or^on  T.  &  8. 
Bank,  59  Or.  C54,  117  Pac.  807:  Rolfee  t. 
SoBsel,  6  Or.  401,  402;  Smith  t.  Coz,  9 
Or.  327:  Britt  T.  Marks,  20  Or.  223,  26  Pac. 
636:  Otwston  ▼.  Stnrgla,  29  Or.  335,  48  Pac. 
65& 

In  R<dfe8  y.  Ruafsd,  sapra,  tbe  coart  says: 
"In  &ct  it  Is  the  old  action  on  the  case 
for  deedt  and  sounds  In  tort  The  giat  of 
this  class  of  actions  being  fraud,.  In  order 
to  mnintain  them  it  is  necessaiy  to  aver  and 
prove:  (1)  Tliat  the  representattons  made 
were  telse :  (2)  that  defendant  fcneio  them  to 
be  fUse;  (3)  that  they  were  made  with  In- 
tent to  defraud ;  and  (4)  that  plaintiff,  rely- 
taig  npon  the  representations  was  induced 
to  enter  into  tbe  contract." 

In  Bailey  t.  Frazier,  supra,  the  court  says: 
Tbe  plaintiff  endearors  to  avoid  the  effect 
of  the  quitclaim  deed  of  himself  and  wife 
*    *    •    to  the  defendant  by  averring  that 
tbe  same  was  induced  by  fraud.    It  has  often 
beoi  laid  down  as  a  rule  for  pleading  fraud 
In  this  state  tliat  the  represoitations  must 
liave  been  false ;  that  the  defendant  making 
them  knew  they  were  false ;  that  they  were 
made -with  the  intent  to  defraud;    that  the 
party  seeking  to  be  relieved  from  the  fraud 
most  have  relied  npon  such  representations." 
In  Wilde  T.  Oregon  T.  &  S.  Bank,  supra, 
the  receiver  of  the  bank  had  sold  some  bonds 
at  the  bank  to  the  plaintiff,  and  the  plain- 
tiff sought  relief  on  the  ground  of  fraud. 
Passing  on  the  case,  the  court  says:    "Nei- 
ther does  the  petition  state  facts  sufficient 
to  show  any  fraud  on  the  part  of  Wilde  or 
Devlin.    It  states  that  they  represented  to 
the  petitioner  tliat  certain  bonds  were  as 
good  as  money,  and  that  he  would  get  Ills 
money  sooner  by  entering  Into  the  contract 
to  take  a  part  of  It  in  bonds  than  by  wait- 
ing for  liquidation   of  the  Insolvent  bank. 
He  states  that  he  afterwards  discovered  these 
representations  to  be  false  or  untrue,  but 
does  not  state  that  WUde  or  Devlin  knew 
them  to  have  been  untnie  when  they  made 
them,  or  that  they  were  made  with  intent 
to  deceive  him." 

In  Anderson  t.  Adams,  supra,  tbe  court 
ays:  "In  an  action  of  deceit,  the  plaintiff 
mast  set  out  in  the  complaint  the  represen- 
tation, and  allege  tbe  falsity  thereof.  *  •  • 
To  constitute  a  fraud  by  false  representa- 
tions, so  as  to  entitle  the  plaintiff  to  relief, 
three  tilings  mast  concur:  (1)  There  must  be 
a  knowingly  false  representation;  (2)  the 
plalntlfl  must  bave  believed  it  to  be  true, 
KUed  thereon,  and  have  been  deceived  there- 
by; and  (3)  that  such  representation  was 
of  a  matter  relating  to  tlie  contract  about 
which  the  representation  was  made,  which, 
If  true,  would  have  been  to  the  plaintiff's 
advantage,  but,  being  false,  caused  him  dam- 
age." 

[f]  The  action  of  deceit  lies  only  against 
tlte  persons  guilty  of  the  fraud,  and,  where 
>  (orporation  and  one  or  more  of  Its  oflicers 


have  been  guilty  of  fraud,  a  director  or  other 
officer  of  the  company  who  had  no  part  in 
making  the  fraudulent  representations  is  not 
guilty  of  the  fraud  perpetrated  by  the  com- 
pany or  the  guilty  officers. 

Cook  on  Corporations  (6th  Ed.)  |  158, 
says:  "The  directors  are  not  liable  to  an  ac- 
tion of  deceit  by  reason  of  the  fraud  of  their 
agents,  nor  la  an  Innocent  director  liable 
for  the  frandnlent  representations  of  Us 
codlrectors,  not  even  though  the  evidence  of 
their  fraud  were  entered  on  the  corporation 
Imoks;  there  being  no  general  grounds  for 
suspicion  on  his  part  The  directors  of  a 
bank  are  not  personally  liable  in  a  common- 
law  action  of  deceit  for  false  statements 
as  to  the  condition  of  the  bank,  imless  it 
is  shown  that  they  knew  the  statements  to 
be  false." 

Prof.  Pomeroy,  in  section  881  of  volume 
2  of  his  Equity  Jurisprudence  (3d  Ed.)  says, 
inter  alia:  "Relief  against  the  directors  per- 
sonally requires  a  much  stronger  case  of 
fraud  than  relief  against  the  company.  The 
purchase  of  shares  may  be  set  aside,  and  the 
purchaser  relieved  from  his  liability  as  a 
contributory,  without  any  knowledge  of  the 
untruth  on  the  part  of  those  who  issued  the 
document  Recovery  from  the  iirectors  per- 
towMy  requiret  hncnoledge  of  the  untruth 
on  th«lr  part,  or  else  that  the  statement 
should  be  made  under  such  drcumstancee 
that  knowledge  will  be  imputed  to  them." 

DlBcuasing  the  liability  of  directors,  Clark 
&  Marshall,  in  volume  3  of  their  work  on 
(Corporations,  page  2264,  says:  "It  it  necet- 
tory,  of  course,  in  order  that  a  particular 
director  or  other  officer  may  be  held  liable 
in  these  and  timiloir  oate»,  that  he  ihall  have 
participated  in  the  fraud.  The  fraud  mutt 
be  brought  home  to  him  individually.  Di- 
rectors of  a  corporation  are  not  personally 
liable  for  false  representations  made  by 
brokers  employed  on  behalf  of  the  corpora- 
tion, not  authorized  or  participated  in  by 
them." 

The  syllabus  of  the  case  of  Mason  v. 
Moore,  73  Ohio  St  275,  76  N.  E.  032,  4  L. 
R.  A.  (N.  S.)  607,* 4  Ann.  Cas.  240,  is:  "In 
an  action  against  the  directors  of  a  nation- 
al banlc  by  one  who  purchases  some  of  its 
stock,  relying  on  the  statements  contained  in 
its  report  to  the  comptroller  of  the  currency 
as  to  its  resources  and  liabilltieB,  which  re- 
port wot  attested  by  the  director*  and  pub- 
lished as  tbe  statute  directs,  some  of  which 
statements  are  false,  whereby  the  purchaser 
fs  damaged,  it  is  not  error  for  the  court  to 
charge  the  Jury  that:  'It  must  appear  by  a 
preponderance  of  the  evidence  that  at  the 
time  of  the  attesting  and  publication  of  said 
report,  the  directors  so  attesting  this  report 
or  who  assented  to  and  directed  the  publica- 
tion of  the  same,  did  so  knowing  said  re- 
port to  be  false,  or  under  such  circumstances 
as  will  warrant  the  jury  in  finding,  by  a 
preponderance  of  the  evidence,  that  such  di- 
rector, or  directors,  by  the  exercise  of  or- 
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dlaary  care  and  pmdence,  would  have  known 
that  said  report  was  false  In  some  one  or 
more  particulars  set  forth  In  the  i>etltlon.' " 

In  Arthur  y.  Grlswold,  66  N.  T.  406,  the 
court  says:  "The  mere  fact  of  being  a  di- 
rector and  stockholder  [of  a  corporation] 
is  not  per  se  sufficient  to  hold  a  party  lia- 
ble for  the  frauds  and  misrepresentations  of 
the  active  managers  of  a  coirporatlon.  Some 
knowledge  of  and  participation  in  the  act 
claimed  to  be  fraudulent  must  be  brought 
home  to  the  person  charged.  ♦  ♦  •  The 
pamphlet  or  prospectus  was,  in  fact,  printed 
before  the  organization  of  the  company,  and 
was  mainly  prepared  by  one  Remington,  who 
was  the  active  promoter  and  manager  of  the 
company;  but  that  Mr.  Corning  had  any 
connection  with  it  or  knoiwledge  of  its  ex- 
istence is  not  shown.  Again,  there  is  no  evi- 
dence that  he  knew  that  any  of  the  state- 
ments contained  in  the  pamphlet  were  false." 

In  Movlus  V.  Lee  (C.  C.)  80  Fed.  306,  307, 
the  cotirt  says:  "That  a  director  is  not  lia- 
ble for  the  faults  or  frauds  of  a  codlrector 
appears  to  be  well  recognized  in  New  Tork. 
*  *  *  There  is  no  case  which  has  been 
cited  or  observed  In  which  it  has  been  de- 
cided that  a  director  of  a  corporation  was 
liable  to  make  good  a  loss  occasioned  by  the 
fraud  or  misconduct  of  a  director,  in  which 
he  had  no  part,  and  which  was  perpetrated 
without  his  connivance  or  knowledge." 

In  Perry's  Case,  34  Law  J.  (N.  S.)  716, 
Bacon,  v.  C,  says:  "It  is  no  part  of  the 
duties  of  a  director  to  take  part  in  every 
transaction  which  is  conducted  at  a  board 
meeting.  His  business  or  pleasure  may  call 
him  elsewhere^  and  it  would  be  a  most  un- 
heard-of thing  to  say  that,  if  anything  wrong 
was  done  at  a  board  meeting,  he  being  nam- 
ed among  the  directors,  but  not  present,  he 
is  liable  for  what  was  done  in  his  absence." 

Directors  of  corporations  may  be  liable 
to  the  corporation  or  to  persons  interested 
therein  for  negligence;  but  the  gravamen 
of  this  case  is  actual  fraud,  and  hence  no 
question  of  negligence  is  involved. 

If  a  lawful  agent  of  a  corporation,  acting 
within  the  scope  of  his  authority,  makes 
fraudulent  representations  orally  or  by  print- 
ed pamphlets,  by  which  another  Is  Injured, 
both  the  company  and  the  agent  may  be 
liable  in  an  action  for  deceit;  but,  in  order 
to  maintain  an  action  for  deceit  against  an 
.  officer  or  agent  of  a  corporation,  it  is  neces- 
sary to  allege  and  prove  that  such  officer 
or  agent  in  some  manner  participated  In  the 
fraudulent  representations. 

In  this  case  there  is  a  failure  to  produce 
any  legal  evidence  tending  to  prove  that  the 
defendants  J.  E.  Locke,  Ernest  Sommers,  F. 
B.  Foster,  Oliver  Gallup,  J.  W.  Bruce,  F.  A. 
Clark,  or  George  Woodnorth  participated  In 
any  fraudulent  representations  alleged  in 
the  complaint,  and  hence  the  motions  for 
nonsuit  and  for  Instructed  verdicts  should 
have  been  sustained,  and  the  court  below 


erred  in  not  allowing  them.  The  motion  for 
a  nonsuit  and  for  an  Instructed  verdict  for 
the  defendant  company  and  the  defendants 
Monte  and  Thornton  were  properly  overrul- 
ed. The  judgment  in  this  case  is  a  Joint 
one  against  all  of  the  defendants,  and  it  will 
have  to  be  reversed. 

The  Judgment  of  the  court  below  is  re- 
versed, and  a  new  trial  Is  ordered  as  to  the 
defendant  company  and  the  defendants 
Monte  and  Thornton ;  but  as  to  all  the  oth- 
er defendants  this  action  should  be  dis- 
missed by  the  court  below,  and  this  cause  la 
remanded  to  the  court  below  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

McBBIDB,  C.  J.,  and  MOOBHl  and  BDB- 
NETT,  JJ.,  concur. 


OBENCHAIN  t.  DAGGETT,   County  Treas- 
urer. 

(Supreme  Court  of  Oregon.     Dec.  80.  1913.) 

1.  Counties  (|  190*)— County  Court— Pow- 

KBS. 

The  county  court  in  the  exercise  of  its  tax- 
ing power  is  one  of  special  and  limited  jnria- 
diction,  and  its  power  must  be  conferred  by 
law  either  in  direct  terms  or  by  necessary  im- 
plication. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  SI  303,  304;    Dec.  Dig.  {  ISO.*] 

2.  COUNTIKS     (I     192*)— POWKK     OF     COUHTT 
COUBT— '  'PBOVinB. ' ' 

In  L.  O.  li.  I  937,  subd.  1,  giving  the  coun- 
ty court  power  to  provide  for  the  erection  of 
courthouses,  etc.,  the  term  "provide"  is  one  of 
comprehensive  signification,  and  implies  power 
of  the  county  court  to  raise  a  fund  for  the  pur- 
pose named  by  taxation. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  U  800-302;    Dec.  Dig.  |  192.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  6747-6749^ 

8.   COURTIES     (I     190*)- POWEB     OF     CODNTT 

CouBT— Cbkation  or  Spkcial  Fund. 

Ia  O.  L.  {  937,  subd.  1,  gives  the  county 
court  power  to  provide  for  the  erection  of  a 
courthouse.  Section  3662  provides  that,  for 
raising  revenues  for  county  purposes,  the  coun- 
ty court  shall,  in  its  January  term,  levy  a  tax 
sufficient  to  defray  the  expenses  of  the  county. 
Secti(»i  3663  provides  ttiat  the  county  court 
shall,  at  its  January  term,  levy  any  other  tax- 
es it  is  required  or  permitted  to  levy.  Section 
3676  provides  that  when  any  moneys  shall  have 
been  collected  for  a  specified  object,  no  portion 
shall  be  applied  to  any  other  object  without  due 
authority.  Held,  that  a  county  court  has  power 
to  create  by  taxation  a  special  fund  for  the  erec- 
tion of  a  courthouse,  though  the  general  fund 
of  the  county  is  in  debt  in  excess  of  the  consti- 
tutional limit 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §{  303,  304;  Dec.  Dig.  |  190.*] 

4.  Counties  (|  191»)— Poweb  to  Tax— "Coow- 
tt  pubpose." 

The  building  of  a  courthouse  ia  not  a 
"county  purpose"^  within  L.  O.  L.  f  3662,  pro- 
viding that  for  raising  revenues  for  county  pur- 
poses, the  county  court  shall,  at  its  January 
term,  levy  a  tax  sufficient  to  defray  the  ex- 
penses of  the  county;    the  Quoted  term  apply- 
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ing  only  to  tbe  oonatantlr  recurring  ezpendi- 
tnrea,  each  aa  salarie*  of  ooanty  officers. 

[Ed.  Note. — For  other  cases,  see  Connties, 
Cent  Dig.  H  300.  306;    Dec.  Dig.  |  191.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  2,  pp.  1686,  1667.] 

Department  2.  Appeal  from  Circuit  Conrt, 
Klamath  County;    Henry  L.  Benson,  Judge. 

AppUcatlon  by  M.  M.  Obenchain  for  man- 
damus to  Claude  H.  Daggett,  Treasurer  of 
Klamath  County.  From  a  decree  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

This  was  a  proceeding  in  mandamus  to  com- 
pel the  county  treasurer  of  Klamath  county 
to  pay  a  warrant  issued  upon  the  general  fund 
and  held  by  plaintiff.  The  circumstances  out 
of  which  it  arose  are  as  follows:  The  general 
fond  of  Klamath  county  being  in  debt  in  ex- 
cess of  the  constitutional  limit,  the  county 
court  of  tbat  county,  wishing  to  construct  ■ 
conrthonse  with  cash,  levied  a  special  tax  for 
that  purpose,  the  proceeds  to  go  into  a  ape- 
dal  cash  fund  to  be  used  for  that  purpose 
alone.  The  plaintiff,  being  a  holder  of  one 
of  the  outstanding  general  fund  warrants, 
sought  to  hare  the  warrant  paid  from  any 
money  belonging  to  the  county,  whether  in 
tlie  courthouse  special  fund  or  general  fund, 
claiming  tliat  the  special  fund  arrangement 
Impaired  his  warrant  and  preferred  other 
creditors  of  later  date  to  himself,  in  viola- 
tion of  the  law  that  connty  orders  should 
be  ptdd  in  the  order  of  registry.  Upon  the 
trial  the  court  rendered  a  decree  in  fbvor  of 
defendant,  and  plalntlfT  appeals. 

D.  y.  Knykendall,  of  Klamath  Falls  (Kuy- 
keodall  ft  Ferguson,  of  Klamath  Falls,  on  the 
biieO,  for  appellant  John  Irwin,  of  Kla- 
math Falls,  for  respondent 

McBRIDE,  O.  J.  (after  stating  the  fkcts 
as  above).  [1]  The  following  provislona  of 
our  Constitution  and  statutes  bear  upon  th« 
matter  now  under  consideration:  Section  S, 
art  9,  thereof  is  as  follows:  "No  tax  shall 
be  levied,  except  in  pursuance  of  law."  Un- 
der this  provleion  of  the  Constitution  the 
Legislature  of  our  state,  in  section  937,  U  O. 
Ia,  declares  that  the  county  conrt  has  the  au- 
thority and  powers  pertaining  to  county  com- 
missioners to  transact  county  business,  and, 
among  other  things,  provides:  "1.  To  provide 
for  the  erection  and  repairing  of  court  bous- 
es, jails,  and  other  necessary  public  build- 
ings for  the  use  of  the  county.  •  •  •  7. 
To  estimate  and  determine  the  amount  of 
revenue  to  be  raised  for  county  purposes,  and 
to  levy  the  rate  necessary  therefor,  together 
with  the  rate  required  by  law  for  any  other 
pnrpose,  and  cause  the  same  to  be  placed  in 
the  bands  of  a  proper  officer  for  collection." 
Section  36C1,  L.  O.  L.,  provides  as  follows: 
"Phe  county  court  of  each  county  shall,  at 
its  term  in  January  in  each  year,  estimate 
the  amonnt  of  money  to  be  raised  in  its 
county  for  county  purposes,  and  apportion 


sucb  amount,  together  with  the  amount  of 
state  and  school  tax,  and  other  taxes  requir- 
ed by  law  to  be  raised  in  Ita  county,  and  such 
other  taxes  as  it  may  in  its  dlscretton  as  au- 
thorised by  law  determine  shall  be  raised,  ac- 
cording to  the  valuation  of  the  taxable  prop- 
erty in  the  county  for  the  year,  and  sucB  de- 
termination shall  be  entered  in  its  recorda" 
Section  8662,  L.  O.  U,  provides:  "For  the 
purpose  of  raising  revenues  for  county  pur- 
poses, the  county  court  for  each  county  in 
the  state  shall,  in  its  January  term  in  each 
year,  levy  a  tax  upon  all  taxable  property  in 
its  coun^,  which  tax  will  be  sufficient  in  its 
amount  to  defray  the  expenses  of  the  coun- 
ty." Section  8663,  L.  O.  L.,  provides  as  fol- 
lows: "The  connty  court  shall,  at  ita  Janu- 
ary term  In  each  year,  levy  any  other  taxes 
which  by  law  the  county  or  county  court  or 
board  of  county  commissioners  is  required 
to  levy,  and  any  other  taxes  which  it  may 
determine  to  levy  and  which  by  law  it  is 
permitted  to  levy."  Section  8675  reads: 
"When  any  moneys  shall  have  been  collected 
or  received  by  any  officer  for  any  distinct  and 
specified  object,  no  portion  of  them  shall  be 
paid  or  applied  to  any  other  object  or  pur- 
pose without  due  authority,  but  shall  be  kept 
a  separate  fund  for  such  specified  object; 
and  any  officer  failing  to  comply  with  the 
provisions  of  this  section  shall  be  liable  to  a 
fine  not  exceedng  |500,  or  to  imprisonment 
in  the  county  Jail  not  exceeding  six  months." 
It  is  well  settled  in  this  state  that  in  its  ex- 
ercise of  the  taxing  power  the  county  court 
is  a  court  of  special  and  limited  jnrisdictiou, 
and  that  such  power  must  be  conferred  by 
law  either  in  direct  terms  or  by  necessary 
implication.  2  Dillon,  Munidpai  Corp.  (4th 
Ed.)  !  763 ;  Corbett  v.  City  of  PorUand,  81 
Or.  407,  48  Pac.  428. 

[2, 3]  We  will  now  consider  the  sections  of 
the  statute  above  quoted  in  order  to  deter- 
mine whether  by  necessary  implication  they 
confer  upon  the  connty  court  the  power  to 
levy  a  special  tax  for  the  purpose  of  creating 
a  courthouse.  The  first  subdivision  of  sec- 
tion 937,  L.  O.  Ix,  gives  the  courts  the  power 
to  provide  for  the  erection  of  courthouses. 
The  word  "provide"  is  one  of  comprehensive 
signification.  It  is  variously  defined  as  fol- 
lows: "To  make  ready  for  future  use." 
Ware  v.  Gay,  28  Mass.  (11  Pick.)  106.  "To 
provide  is  to  procure  beforehand ;  get,  col- 
lect, or  make  ready  for  future  use."  City  of 
Savanna  v.  Robinson,  81  111.  App.  471.  "To 
procure  as  suitable  or  necessary;  to  prepare; 
to  make  ready  for  future  use ;  to  finish ;  to 
furnish  or  supply."  Webster's  International 
Dictionary.  The  authority  thus  being  given, 
it  would  seem  to  follow  as  a  matter  of  nec- 
essary and  unmistakable  implication  that  the 
means  by  which  this  authority  may  be  ex- 
ercised are  also  given.  Thus  in  Swartz  v. 
Board  of  Com'rs  of  Lake  County,  158  Ind. 
141,  63  N.  E.  31,  it  was  held  that,  where  a 
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statute  prescribed  that  the  board  of  county 
commissioners  "shall  provide  a  suitable  and 
convenient  place  for  the  holding  of  the  su- 
perior courts  for  certain  counties,"  the  word 
"provide"  was  to  be  construed  as  assigning  a 
legislative  intent  to  leave  the  question  as  to 
how  the  duty  Imposed  should  be  performed 
to  the  wisdom  and  sound  discretion  of  the 
board,  and  that  therefore  the  board  might 
purchase  a  suitable  building.  Now,  as  the 
county  courts  are  not  provided  with  Alad- 
din's lamp,  by  the  rubbing  of  which  they  can 
provide  for  the  erection  of  courthouses,  they 
must  follow  the  usual  mode  of  procedui«, 
and  tliat  is  by  taxation,  and  we  do  not  under- 
stand counsel  for  the  plaintiff  to  question 
seriously  the  authority  of  the  court  to  exer- 
cise that  power  under  certain  condltlona 
and  restrictions.  The  main  contention  Is 
that  it  has  no  power  to  make  a  special  levy 
to  create  a  special  fund  for  that  purpose. 
They  base  their  argument  upon  section  3682 
heretofore  quoted,  and  argue  with  much 
plausibility  and  force  that  the  building  of  a 
courthouse  is  a  county  purpose,  and  that  as  a 
necessary  result  there  can  be  but  one  fund 
out  of  which  all  orders  must  be  paid,  and 
that  the  orders  issued  by  the  county  must 
be  paid  in  the  order  of  their  registration. 
The  logical  result  of  this  argument  is  that, 
if  the  present  courthouse  of  Elaoiath  coun- 
ty, if  it  has  one,  should  be  destroyed  by  fire, 
and  the  county  should  be  in  debt  several 
hundred  thousand  dollars,  as  it  confessedly 
is,  the  county  court  would  have  no  authority 
to  build,  buy,  or  rent  a  courthouse  until  such 
indebtedness  was  reduced  to  a  sum  within 
the  constitutional  limit.  In  the  meantime  the 
court  would  have  to  be  held  and  public  busi- 
ness transacted  in  the  open  air.  Justice  Wol- 
verton,  with  his  usual  keen  foresight  and 
good  business  judgment,  realized  the  dilem- 
ma into  which  t^e  counsel's  present  conten- 
tion might  plunge  a  county  when  he  made 
use  of  the  following  language:  "We  do  not 
mean  to  say  that  there  might  not  be  a  spe- 
cial levy  to  meet  special  liablUties  about  to 
be  Incurred,  or  a  setting  aside  of  particular 
or  surplus  funds  to  meet  such  intended  lia- 
bilities, which  might  not  be  obnoxious  to  the 
constitutional  inhibition."  To  the  same  ef- 
fect is  the  statement  of  Mr.  Justice  Bean  in 
Eaton  V.  Mimnaugh,  43  Or.  466,  T3  Pac.  754; 
also  in  Briz  v.  Clatsop  County,  46  Or.  223,  80 
Pac.  650;  Bowers  v.  Neil,  64  Or.  104,  128 
Pac.  433.  The  principal  question  seems  to 
be  as  to  the  authority  of  the  county  to  create 
a  special  fund  for  the  particular  purpose  of 
building  a  courthouse.  As  already  intimated, 
we  think  this  authority  can  be  found  in  sub- 
divlslou  1,  i  037,  L.  O.  L.  A  man  is  said  to 
"provide  for  a  rainy  day"  when  he  lays  by  a 
fund  for  his  maintenance  in  case  of  adversi- 
ty. He  provides  for  meeting  an  Indebtedness 
when  he  accumulates  a  fund  to  pay  it  when 
due.  It  will  be  observed  that,  while  many 
of  the  ordinary  expenses  of  the  county  are 


not  spedfled  in  section  937,  supra,  there  are 
five  deemed  so  important  that  they  are 
singled  out  and  given  prominence.  The  first 
of  these  is  the  authority  to  provide  for  the 
erection  of  courthouses,  jails,  and  necessary 
public  buildings ;  the  second,  the  authority  to 
provide  offices,  furniture,  books,  etc.,  for  the 
county  officers;  the  third,  to  establish,  va- 
cate, and  alter  county  roads;  the  fourth,  to 
provide  for  the  construction  and  repair  of 
public  bridges ;  and,  the  fifth,  to  provide  for 
the  maintenance  of  paupers.  The  reason  for 
expressly  selecting  these  matters  and  making 
them  prominent  is  evident.  They  are  all 
urgent  public  necessities.  As  well  remarked 
by  the  trial  judge  in  passing  upon  the  case 
at  bar:  "It  seems  perfectly  plain  that,  if  the 
county  court  has  power  to  provide  for  the 
erection  of  a  courthouse,  there  is  complete 
and  ample  warranty  of  law  expressed  there- 
in for  taking  any  necessary  steps  for  raising 
revenue  to  carry  out  their  purpose." 

[4]  WhUe  the  building  of  a  courthouse  Is 
a  county  expense,  and  raising  money  for  its 
construction  is  a  county  purpose,  we  are  of 
the  opinion  that  It  Is  not  such  vrithln  the 
meaning  and  Intent  of  section  3662,  supra,  but 
that  this  section  rather  refers  to  the  com- 
mon and  constantly  recurring  expenditures 
which  go  to  make  up  the  usual  county  budg- 
et, such  as  the  salaries  of  county  officers 
and  the  like ;  that  it  is  in  the  nature  of  an 
extraordinary  expense  occurring  only  once 
perhaps  in  a  generation,  and  which  from  its 
magnitude  It  would  often  be  impractical  and 
even  oppressive  upon  the  taxpayer  to  col- 
lect at  one  levy;  and  that  it  may  well  be 
embraced  in  the  terms  of  section  3663,  L.  O. 
L.,  which  provides  that  the  county  court 
shall,  at  its  January  term  in  each  year,  levy 
any  other  taxes  which  by  law  It  is  required 
to  levy  and  any  other  taxes  which  It  may  de- 
termine to  levy  and  which  it  is  permitted  to 
levy.  The  provisions  of  section  3662,  wlien 
read  together,  requiring  the  county,  at  its 
January  term,  to  levy  a  tax  sufficient  to  de- 
fray its  expenses,  when  read  in  connection 
with  section  3663,  evidently  mean  that  the 
county  court  shall,  at  Its  January  term,  levy, 
first,  a  tax  sufficient  to  pay  the  ordinary  ex- 
penses of  the  county,  and,  second,  such  other 
extraordinary  levies  as  may  be  deemed  nec- 
essary to  meet  particular  and  unusual  exi- 
gencies. Section  3675,  L.  O.  Ii.,  apparently 
contemplates  the  creation  of  particular  funds 
to  meet  such  exigencies.  It  was  evidently 
passed  with  the  intention  that  a  county  coort 
could  not,  under  the  pretext  of  providing  a 
fund  for  a  specific  puriwse,  such  as  improve- 
ment of  county  roads,  erection  of  a  court- 
house or  a  Jail,  accumulate  an  amount  of 
money  in  the  treasury,  and  thereafter  break 
faith  with  the  taxpayers  by  applying  it  to 
some  other  purpose.  Many  authorities  from 
other  states  have  been  dted  bearing  more 
or  less  remotely  upon  the  question  under  dis- 
cussion; but,  as  they  arise  upon  statutes  and 
Constitutions  different  from  ours,  we  prefer 
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to  pat  oar  dedslon  upon  what  we  deem  s 
fair  construction  of  oar  own  statatee. 
The  decree  of  the  drcolt  court  is  affirmed. 

BEAN,  EAKIN,  and  McNARY,  JJ,  concur. 


SAYBE  T.  MOIR  et  ox. 
(Snprenie  Court  of  Oregon.     Dec.  SO,   1913.) 

1.  BSFOBMATION    or   Ihstbumznts    (t    45*)  — 
EnDENC»— Weioht  and  Sufficiency. 

Evidence,  in  a  suit  to  reform  a  deed  on 
the  ground  of  mistake  aa  to  the  location  of  the 
comer  from  which  the  description  in  the  deed 
commenced,  held  inanfficient  to  sustain  a  judg- 
ment for  plaintiS. 

[£!d.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  U  157-183;  Dec. 
Dig.  S  45.*] 

2.  RxroBMATioif   or   Instbuhehtb   (|  46*)  — 
Etidencb— WnoBT  and  Suitioibnot. 

Belief  will  be  granted  in  cases  of  written 
instmments  only  where  there  is  a  plain  mis- 
take clearly  made  out  by  satisfactory  proof, 
and  not  when  the  evidence  is  loose  or  contra- 
dictoiy. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  U  157-193;  Dec. 
Dig.  I  46.*] 

3.  Befobmation   or   iNsntinfERTS   (|  43*)  — 
Evidence— BtJBDBN  or  Psoor. 

In  a  suit  to  reform  a  deed,  the  harden 
is  on  plaintiS  to  show  that  the  mistake  was 
mntnal  or  shared  in  by  both  parties. 

[Ed.  Note.— For  other  cases,  see  Reformation 
ot  Instramenta  Cent  Dig.  f  154;  Dec.  Dig. 
143.*] 

4.  BBPOBMATIOlf    or    iHSTBUlBinB    (|    16*)  — 

Gbounds— Mistake. 
To  reform  a  deed  on  the  ground  of  mistake, 
it  shonid  be  shown  tliat  the  mistake  did  not 
arise  from  the  gross  negligence  of  plaintiff,  and 
that  an  unfair  advantage  has  been  gained  by 
the  defendant  through  the  mistake,  and  that 
it  is  against  good  conscience  to  allow  the  mis- 
take to  stand. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  i  68;  Dec.  Dig. 
I16.*] 

Dqwrtment  No.  2.  Appeal  from  Circait 
Court,  Marion  County;  William  Galloway, 
Judge. 

Suit  by  Rath  E.  Sayre  against  John  Moir 
and  wlf&  From  a  decree  for  plalntUf,  de- 
fendants appeaL  Reversed,  and  complaint 
dismissed. 

This  is  a  suit  broaght  to  reform  a  deed 
made  by  plaintiff  to  conform  to  the  descrlp- 
tlon  of  the  property  sold  to  defendants.  The 
land  in  dispute  ia  a  strip  about  18  Inches  in 
width  along  the  west  side  of  the  defendants' 
property  which  plaintifl  alleges  was  not  in- 
tended to  be  conveyed.  The  circuit  court 
rendered  a  decree  in  favor  of  plaintiff,  and 
defendants  appeal. 

It  is  alleged  In  the  complaint  that  on  or 
about  the  9th  day  of  December,  1910,  the 
plaintiff  ezecnted  and  delivered  to  the  de- 
fendants a  deed ;  that  the  description  therein 
was  erroneoas,  in  that  it  commenced  at  the 
southeast  comer  of  block  No.  5  in  Roberts' 
addition  to  the  dty  of  Salem,  Or.,  in  Marlon 


county,  instead  of  the  soatfaeast  comer  of 
the  property  then  owned  and  actually  inclos- 
ed by  the  plaintiff;  that  the  measurement 
of  74  feet  on  Ghemeketa  street  was  made 
from  the  southeast  comer  of  the  land  so  ac- 
tually inclosed  by  the  plaintiff  to  an  iron 
stake  in  the  boondary  line  of  Chemeketa 
street;  that  it  was  not  the  intention  in  the 
sale  of  the  land  to  the  defendaata  that  the 
measurement  should  run  farther  west  than 
said  iron  stake,  and  that  the  description  was 
not  to  include  any  of  the  plaintiff's  property 
lying  west  from  two  iron  stakes,  one  planted 
in  the  southerly  boundary  of  the  block,  and 
the  other  planted  northerly  therefrom  at  a 
distance  of  82%  feet  from  the  said  souther- 
ly boundary ;  that,  at  the  time  the  property 
was  sold,  it  was  the  intention  to  convey  to 
the  defendants  only  such  property  of  the 
plaintiff  as  was  lying  east  of  the  iron  stakes. 

Plaintiff  owned  a  tract  of  land  In  the 
southeast  comer  of  block  No.  6,  Roberts'  ad- 
dition to  the  city  of  Salem,  Or.,  127  feet  and 
3  Inches  east  and  west  on  Chemeketa  street 
by  82^  feet  north  and  south  on  Fourteenth 
street  On  the  9th  day  of  December,  1910, 
in  consideration  of  (2,850,  plaintiff,  Mrs. 
Sayre,  executed  a  deed  of  the  following  de- 
scribed premises,  to  wit:  "Beginning  at  the 
southeast  corner  of  block  No.  5,  in  Roberts' 
addition  to  the  city  of  Salem,  in  Marion 
county,  Oregon,  and  running  thence  westerly 
along  the  northerly  limit  of  Chemeketa 
street,  74  feet;  thence  northerly  at  right 
angles  to  Chemeketa  street  aforesaid,  82^ 
feet ;  thience  easterly  parallel  with  Chemeke- 
ta street  aforesaid  74  feet  to  the  westerly 
limit  of  Fourteenth  street;  thence  southerly 
along  said  westerly  limit  of  Fourteenth 
street,  82^  feet,  to  the  place  of  beginning. " 

The  trial  court  decreed  that  the  deed  be 
reformed  so  as  to  describe  the  lot  as  follows: 
"Beginning  at  the  southeast  comer  of  block 
No.  6,  in  Roberts'  addition  to  the  city  of 
Salem,  in  Marlon  county,  Oregon,  and  run- 
ning thence  westerly  along  the  northerly 
limit  of  Chemeketa  street,  72^  feet  more  or 
less,  to  an  iron  pin;  thence  northerly  at 
rlglii  angles  to  Chemeketa  street  aforesaid, 
82%  feet,  to  an  iron  pin;  thence  easterly 
parallel  with  Chemeketa  street  aforesaid, 
72%  feet,  more  or  less,  to  the  westerly  limit 
of  Fourteenth  street ;  thence  southerly  along 
said  westerly  limit  of  Fourteenth  street, 
82%  feet,  more  or  less,  to  the  place  of  be- 
ginning." 

After  the  execution  and  delivery  of  the 
deed,  Mr.  Molr  employed  a  surveyor  to  meas- 
ure the  ground  for  the  purpose  of  construct- 
ing a  line  fence  between  his  land  and  that  of 
plaintiff.  This  survey  disclosed  that  the  74 
feet  from  the  southeast  corner  of  block  No. 
5  along  the  north  side  of  Chemeketa  street 
would  make  Mr.  Moir's  west  line  about  18 
Inches  farther  west  than  plaintiff  claims  she 
had  sold.     Plaintiff  maintains  that  the  east 
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line  of  the  premises  which  she  formerly  own- 
ed on  Fourteenth  street  was  that  distance 
farther  east  than  the  true  street  line,  and 
that  she  had  had  possession  of  such  small 
strip  over  20  years.  Defendant  Molr  refused 
to  recognize  this  contention,  as  the  result  of 
which  this  suit  was  instituted. 

A.  O.  Condlt  and  Geo.  Q.  Bingham,  both 
of  Salem,  for  appellants.  John  A.  Carson, 
of  Salem  (Carson  &  Brown,  of  Salem,  on  the 
brief),  for  respondent 

BBAN,  J.  (after  stating  the  facts  as  above). 
[1]  From  the  evidence  It  appears  that  in 
June,  1910,  plaintiff  and  defendant  John 
Molr  commenced  negotiations  for  the  pur- 
chase of  the  real  estate  in  controversy;  that 
on  the  east  side  of  the  property  there  was  a 
hedge  which  had  been  planted  about  two 
years  previous;  that  during  the  time  of  the 
negotiations  plaintiff  measured  off  74  feet 
with  a  tapellne  from  an  old  post  near  the 
sidewalk,  whereas  the  surveyor  fixed  the 
true  corner  at  about  the  center  of  the  hedge 
and  about  18  Inches  farther  west.  Some  de- 
lay being  caused  in  the  completion  of  the 
abstract  of  title  to  the  property,  on  August 
9,  1910,  Mrs.  Sayre  executed  to  Mr.  Molr  a 
contract  for  the  sale  of  the  tract,  describ- 
ing the  same  as  74  feet  on  Chemeketa  street 
by  82^  feet  on  Fourteenth  street  The  sur- 
vey was  made  in  April,  1911,  by  W.  J.  Cul- 
ver, deputy  county  surveyor,  according  to 
^ttiblished  monuments  in  that  part  of  the 
city,  measuring  74  feet  from  the  southeast 
comer  of  the  block.  Plalntifl  contends  that 
she  sold  to  defendants  a  tract  extending 
west  to  a  row  of  rose  bushes,  while  that  de- 
scribed in  the  deed  would  Include  one-half 
of  the  rose  bushes.  Early  In  the  negotia- 
tions Mr.  Molr  asked  Mrs.  Sayre  how  much 
land  she  would  sell  with  the  house,  and  she 
answered,  "Up  to  the  rose  bush."  He  then 
inquired,  "How  much  ground  is  there?"  She 
stated  that  she  did  not  know,  that  they 
would  have  to  measure  it  Mrs.  Sayre  states: 
That  a  short  time  afterwards,  when  they 
measured  the  lot,  she  designated  a  peg  or 
part  of  an  old  post  just  outside  the  hedge 
as  her  (S.  E.)  corner,  and  said:  "This  Is  our 
comer,  supposed  to  be  our  corner;  It  has 
been  ever  since  we  lived  here,  because  the 
fence  was  here  when  we  came."  And  that 
they  measured  from  there  to  the  rose  bush, 
where  they  drove  an  iron  peg.  That  the  north 
line  was  measured  and  marked  in  a  similar 
way.  This  was  before  the  contract  was 
signed.  Each  party  cultivated  to  the  line 
as  measured  until  the  survey.  Mr.  Molr  says: 
That,  when  Mrs.  Sayre  gave  him  a  price  on 
the  lot  she  said  that  the  size  of  the  lot 
was  "75  feet  on  Chemeketa  by  82%  feet  on 
North  Fourteenth  street";  that  he  made  a 
deposit  of  $50  on  the  lot  June  14, 1910.  That 
after  they  moved  into  the  house,  the  first 
part  of  July,  a  controversy  arose  as  to  the 
number  of  feet  on  Chemeketa  street  that  be 


was  to  get,  and  tbat  Ifts.  Sayre  dalmed  it 
was  73  feet  That  they  compromised  on  74 
feet,  the  number  which  was  afterwards  in- 
serted in  the  contract.  That  they  first 
measured  with  a  3-foot  measure,  and  about 
a  week  later  measured  with  a  tapellne; 
plaintiff  placing  the  end  of  the  line  on  the 
cement  sidewalk  which  defendant  had  con- 
structed on  Fourteenth  street  and  measur- 
ing therefrom  and  setting  the  pegs.  That 
he  then  said:  "This  may  be  your  measure- 
ment ;  as  soon  as  we  get  your  deed  and  your 
abstract,  we  will  have  it  oflSclally  surveyed." 
That  as  soon  as  he  got  the  deed  he  employ- 
ed Mr.  Culver  to  do  the  surveying. 

The  fact  that  Mrs.  Sayre  assisted  In  meaa- 
orlng  the  lot  74  feet  from  Fourteenth  street, 
or  from  what  she  deemed  to  be  the  line  on 
Fourteenth  street  would  indicate  that  she 
intended  to  seU  74  feet  frontage  on  Cheme- 
keta street  Whatever  her  understanding 
may  have  been,  it  appears  from  the  record 
that  Mr.  Molr  understood  that  he  was  par- 
chasing  the  size  of  lot  mentioned  in  the 
deed.  The  contract  was  made  and  earnest 
money  paid  June  14,  1910.  The  written  mem- 
orandum was  not  signed  until  August  9th  of 
that  year,  giving  ample  time  to  ascertain  a 
definite  description.  The  lot  was  given  the 
same  dimensions  in  the  preliminary  contract 
of  that  date  as  in  the  deed. 

[2]  Belief  will  be  granted  In  cases  of  writ- 
ten Instruments  only  where  there  is  a  plain 
mistake  clearly  made  out  by  satisfactory 
proof,  and  not  when  the  evidence  Is  loose 
or  contradictory.  1  Story's  Equity  Juris. 
(13th  Ed.)  I  157.  Mr.  Pomeroy,  in  his  work 
on  Equity  Jurisprudence  (3d  Ed.  vol.  4, 
{  1376),  says:  ';^qulty  has  jurisdiction  to 
reform  written  instruments  in  but  two  well- 
defined  cases:  (1)  Where  there  is  a  mntaal 
mistake — that  is,  where  there  has  been  a 
meeting  of  minds — an  agreement  actually 
entered  Into,  bat  the  contract  deed,  settle- 
ment or  other  instrument  in  its  written 
form,  does  not  express  what  was  really  In- 
tended by  the  parties  thereto;  and  (2)  where 
there  has  been  a  mistake  of  one  party  ac- 
companied by  fraud  or  other  inequitable 
conduct  of  the  remaining  parties."  The 
plaintiff  has  failed  to  prove  a  cause  coming 
within  either  of  these  cases. 

[3]  It  is  not  shown  that  the  mistake,  If 
any,  was  mutual  or  shared  in  by  both  iiar- 
ties.  Upon  this  issue  the  burden  of  proof 
Is  upon  the  plaintiff.  Stein  v.  Phillips,  47 
Or.  546,  549,  84  Pac.  793 ;  King  v.  Holbrook, 
38  Or.  452,  461,  63  Pac.  651.  It  is  not  an 
uncommon  occurrence  for  one  to  purchase 
a  city  lot  by  the  front  foot  Equity  does 
not  seem  to  require  tbat  the  defendant 
should  take,  or  attempt  to  take,  a  portion 
of  the  74  feet  wbich  be  purchased.  In  the 
street;  or  that  the  deed  should  describe  any- 
less  land  than  he  purchased.  The  real 
cause  of  the  controversy  was  a  misunder- 
standing on  the  part  of  plaintiS  as  to  the 
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trne  location  of  the  east  line  of  tbe  block. 
This  can  be  definitely  located  from  the  plat. 
[4]  In   order   to   reform  a   deed   on  the 
ground  of  mistake,  It  shonld  be  shown  that 
the  mistake  did  not  arise  from  the  Kroas 
negligence  of  plaintiff,  and  that  the  circum- 
stances are  such  that  an  unfair  advantage 
has  been  gained  by  the  defendant  through 
the  mistake,  and  that  it  Is  against  good  con- 
science  to    allow   such    mistake    to   stand. 
Ijewls  T.  Lewis,  6  Or.  169.    It  Is  not  attempt- 
ed to  be  proved  that  the  price  paid  for  the 
part  of  the  lot  conveyed  Is  inadequate.    It 
is  not  shown  by  a  preponderance  of  the  evi- 
dence tliat  the  defendants  obtained  any  more 
land  by  the  deed  than  they  expected  to  ob- 
tain by  the  terms  of  the  original  contract 
About  the  first  question  asked  of  plaintiff 
was  in  regard  to  the  size  of  the  lot    The 
evidence  In  tills  suit  does  not  present  a  case 
like  Johnson  v.  Taber,  10  N.  Y.  319,  where 
land  not  owned  by  the  grantor,  and  which 
neltber  of  the  parties  intended  to  include  in 
the  conveyance,  was  by   mistake  embraced 
In  the  description  therein.    In  the  case  at  bar 
the  proof  does  not  require  the  interposition 
of  a  court  of  equity  to  prevent  an  injustice. 
It  follows  that  the  decree  of  the  lower 
eoort  must   be   reversed,  and   one  entered 
here  dismissing  plaintiff's  complaint 

McBRTDE,   C.  J.,  and   BAKIN   and   Mc- 
NAST,  JJ.,  concnr. 


CRAWFORD      y.      DISTRICT     SCHOOL 
BOARD  FOR  SCHOOL  DIST.  NO.  7,  IN 
KLAMATH  COUNTY,  et  al. 
(Sopreffle  Court  of  Oregon.     Dec.   80,   1913.) 

1.  Apfkaraitck  (I   19*)  — Oerbbal  Afpbab- 

ANCE— DKKTrSBEK  TO  PlSADIRO. 

The  circuit  court  beiop  one  of  general  }n- 
liadiction,  and  being  given  jurisdiction  to  grant 
writs  of  mandamus  by  L.  O.  L.  {  614,  where  de- 
fendants appeared  and  filed  demurrers  to  the 
alternative  writ  of  mandamus,  the  court  had 
inrisdiction  of  tbe  peraons  of  defendants  and 
of  the  rabject-matter  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  U  79-82,  84-90 ;   Dec.  Dig.  S  19.*] 

2.  MAROAinrs  (f  148*)— Pxbsorb  Eittitlkd  to 

SUK. 

A  father,  being  the  natural  guardian  of 
hii  children  and  chargeable  with  their  support 
and  education,  and  being  frnilty  of  a  misde- 
meanor, under  L.  O.  L.  {  4120,  and  Laws  1911, 
p.  428,  if  be  fails  to  send  them  to  tbe  public 
■cfaools  according  to  law,  baa  tbe  right  to  main- 
tain mandamus  to  compel  a  school  board  to 
permit  his  minor  children  to  attend  the  public 
schools  and  be  instructed  therein. 

fEd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  (  289 ;   Dec.  Dig.  $  14a*] 

&  PaSTIKS     (f     75*>— "DBFECT"— DinSNDAllTS. 

"Defect"  means  too  few.  not  too  many,  and 
tliere  is  a  defect  of  parties  defendant  only 
when  one  or  more  parties  that  should  have  been 
made  defendants  have  not  been  made  parties. 

[Bd.  Note.— For  other  cases,  aee  Parties,  Cent 
Dig.  {f  118,  116,  167;    Dec.  Dig.  |  76.* 

For  other  definitions;  see  'Words  and  Phrases, 
»ol.  2,  pp.  1933.  1934 ;   voL  8,  p.  7631.] 


4.  PabTIES  (I  75*)— DErECTS— SUFTICWHOT  OF 

Demurbzb. 

When  one  demurs  to  a  complaint  for  defect 
of  parties,  it  is  necessary  to  state  in  the  demur- 
rer who  the  omitted  party  is,  to  enable  the 
plaintiff  to  amend  his  pleaaing  by  including  all 
the  necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  If  115,  116,  167;    Dec.  Dig.  |  76.*] 

6.  Mandakus  (t  187*)  — Appeal— Rbcobd  — 

Mattebs  Oonsidebed. 

Under  L.  O.  L.  |  616,  requiring  the  materi- 
al facta  atated  in  a  petition  for  mandamus  to  be 
recited  in  tbe  alternative  writ  and  sections 
618-620,  limiting  the  pleadings  In  mandamus  to 
the  alternative  writ,  answer,  reply,  and  demur- 
rers to  these  pleadings,  and  providing  that  the 
pleadings  may  be  amended,  and  issues  made  up 
and  tried,  as  In  an  action,  wbMi  the  alternative 
writ  is  amended,  the  petition  and  original  writ 
cannot  be  considered  for  any  purpose,  on  an 
appeal  from  a  judgment  sustaining  demurrers 
to  tbe  amended  writ. 

[Ed.  Note.— For  other  cases,  aee  Mandamua, 
Cent  Dig.  If  427-437;   Dec  Dig.  |  187.*] 

6.  Mandamus  (|  163*)— Plbadino— Deuubbeb 
— AoMissiona 

Demurrers  to  an  amended  alternative  writ 
of  mandamus  admit  all  the  material  allegations 
thereof  to  be  true. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |!  341-343 ;  Dec.  Dig.  |  168.*] 

7.  Schools  and  School  Distbicts  ({  161*)— 
Public  Schoot.s— Right  to  Adhibsion — 
Half  Indian  Blood. 

Where  children  of  half  Indian  and  half 
white  blood  and  their  parents  are  citizens  of  the 
United  States  and  of  the  state,  are  not  members 
of  any  Indian  tribe,  and  conform  to  the  cus- 
toma  and  habits  of  dvilisation,  the  children  are 
prima  facie  entitled  to  be  admitted  as  pupils  in 
tbe  public  school  of  the  district  in  which  they 
live. 

[Ed.  Note.— For  other  caaea,  see  Schoola  and 
School  Districts,  Cent  Dig.  {  322 ;  Dec.  Dig.  | 
161.*] 

8.  Schools  and  School  Distbictb  (|  13*)— 
PoBLio  Sohoolb  —  Sepabatb  Schools  for 

GOLOBKD  CHILDBEN. 

While  the  state  may  enact  laws  for  sepa- 
rate schools  for  colored  children,  black  or  nA, 
school  boards  cannot,  under  L.  O.  L.  {  4052, 
subsec.  18,  requiring  them  to  admit  free  of 
charge  to  the  achoola  of  their  districts  all  per- 
sons between  the  ages  of  6  and  21  resiain^ 
therein,  and  in  the  absence  of  atatutory  provi- 
sion permitting  it,  establish  separate  schools 
for  Indian  children  and  compel  them  to  attend 
such  schools. 

[Ed.  Note.— For  other  cases,  see  Schools  sod 
School  DUtricts,  Cent  Dig.  |  16;   Dec.  Dig.  g 

9.  Schools  and  School  Distbictb  (t  55*)— 
Public     Schools  —  Powebb     of     School 

BOABDa 

School  boards  have  no  powers  except  thoae 
expressly  granted,  and  those  necessarily  implied 
from  those  that  are  granted. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |f  137,  138;  Dec. 
Dig.  {  56.*] 

Department  1.  Appeal  from  Circuit  Court, 
Klamath  County;  Henry  L.  Benson,  Judge. 

Application  by  William  Crawford  for  writ 
of  mandamus  to  the  District  School  Board  for 
School  District  No.  7,  In  Klamath  County, 
and  others.  From  a  judgment  sustaining 
demurrers  to  the  amended  alternative  writ 
and  dismissing  tbe  proceeding,  tbe  petitioner 
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appeals.     Reversed  and  remanded,  with  In- 
structionB. 

This  Is  an  application  by  William  Craw- 
ford for  a  writ  of  mandamus  to  compel  tbe 
School  Board  of  District  No.  7,  of  Klamath 
County,  to  permit  liis  two  children,  namely, 
Juanlta  and  Naoma  Crawford,  to  attend  the 
public  school  held  In  said  district,  and  to 
receive  instructions  as  pupils  therein.  De- 
murrers to  the  amended  alternative  writ  of 
mandamus  issued  in  said  proceeding  were  sus- 
tained, and  said  proceeding  was  dismi&sed  by 
the  court  below.  The  petitioner  appeals. 
Reversed. 

C.  M.  Oneill,  of  Klamath  Falls,  for  appel- 
lant D.  y.  Kuykendall,  of  Klamath  Falls 
(Thomas  Drake  and  Kuykendall  &  Ferguson, 
all  of  Klamath  Falls,  on  the  brief),  for  re- 
spondents. 

RAMSEY,  J.  The  petitioner  and  his  wife 
are  of  half  Indian  blood,  and  their  children 
are  half  Indians  also.  The  petitioner  is  a 
^native  of  Yreka,  CaL,  and  his  wife  is  a 
native  of  Klamath  Falls,  in  this  state,  and 
both  the  petitioner  and  his  wife,  and  also 
their  children,  are  citizens  of  the  United 
States  and  of  this  state,  and  residents  of 
Klamath  county.  The  fathers  of  the  peti- 
tioner and  of  his  wife  were  white  men  and 
their  mothers  were  Indian  women.  The 
petitioner  and  his  wife  and  th^  children 
are,  and  for  some  time  prior  to  the  com- 
mencement of  this  proceeding  were,  residents 
and  inhabitants  of  school  district  No.  7,  of 
Klamath  county,  and  the  petitioner  was  and 
is  a  taxpayer  In  said  school  district  The 
petitioner  and  his  wife  and  their  children 
live  separate  from  any  Indian  tribe.  The 
petitioner  and  bis  wife  have  five  children, 
and  two  of  these  children  are  Juanita  Craw- 
ford, aged  nine  years,  and  Naoma  Crawford, 
aged  eight  years.  The  petitioner  and  his 
wife  and  each  of  their  children  hold  com- 
pleted allotments  of  and  patents  for  land  on 
the  Klamath  Indian  Reservation,  but  they 
do  not  live  on  said  reservation.  The  peti- 
tioner, his  wife,  and  his  children,  have  vol- 
untarily adopted  the  customs,  usages,  and 
habits  of  dyllized  life.  The  petitioner's  said 
two  children  attended  the  public  schools  of 
said  school  district  for  two  years  prior  to 
September  27,  1912,  and  recdved  instructions 
therein  the  same  as  other  children  did.  The 
amended  alternative  writ  of  mandamus  sets 
forth  facts  showing  that  the  petitioner's  two 
said  children  were  in  all  respects  entitied  to 
be  admitted  to  attend  the  public  schools  of 
said  school  district  and  to  receive  instructions 
therein  free  of  charge,  under  subsection  18 
of  section  4052,  L.  O.  L.,  unless  their  being 
of  halt  Indian  blood  disqualifled  them  to  at- 
tend the  public  schools  and  receive  instruc- 
tions therein.  It  appears  from  said  writ  that 
the  teacher,  who  taught  the  public  school  in 
said  school  district  No.  7,  by  orders  of  the 
school  board  of  said  school  distiict  excluded 


said  Juanita  Crawford  and  Naoma  Crawford 
from  the  public  school  taught  iik  said  di»> 
trict,  and  from  receiving  Instructions  therein. 
The  defendants  filed  demurrers  to  said 
amended  alternative  writ  of  mandamus,  al- 
leging the  following  grounds  thereof:  (1) 
That  the  court  has  no  jurisdiction  of  the 
persons  of  the  defendants,  or  of  the  subject 
of  this  action;  (2)  that  the  plalntitt  has  not 
capacity  to  sue;  &)  that  there  Is  a  defect  of 
parties  defendant;  (4)  that  the  said  writ 
does  not  state  facts  sufficient  to  entitte  the 
petitioner  to  the  relief  demanded.  Their 
demurrers  were  sustained,  and  said  proceed- 
ing was  dismissed  by  the  court  below.  The 
petitioner  assigns  as  error  the  sustaining  of 
said  demurrers  and  the  dlflmlsaal  of  said 
proceeding. 

[1]  1.  The  court  below  acquired  Jurisdic- 
tion of  the  persons  of  the  defendants  by  serv- 
ice of  process  and  by  their  appearance& 
They  appeared  and  filed  demurrers  to  the 
writ  This  would  have  conferred  Jurisdiction 
of  their  persons,  if  they  bad  not  been  duly 
served  with  process. 

The  court  below  is  a  court  of  general  juris- 
diction, and  the  statute  expressly  confers 
Jurisdiction  upon  circuit  courts  to  grant  writs 
of  mandamu&  Section  614,  L.  O.  h.  The 
court  below  had  jurisdiction  of  the  persons 
of  the  defendants  and  of  the  subject-matter  of 
the  proceeding. 

[2]  2.  A  father  is  the  natural  guardian  ot 
his  minor  children,  and  is  charged  by  law 
with  the  duty  of  attending  to  their  support 
and  education.  Under  our  statute  he  la  guil- 
ty of  a  misdemeanor  if  he  falls  to  send  his 
children  to  the  public  schools  according  to 
law.  Section  4120,  L.  O.  L.,  and  page  428  of 
Laws  for  1911. 

The  petitioner,  as  father  of  his  children, 
has  the  right  to  maintain  this  proceeding  to 
compel  the  school  board  to  permit  his  minor 
children  to  attend  the  public  schools  and  to 
be  Instructed  therein,  according  to  law. 
High  on  Extraordinary  Legal  Remedies  (3d 
Ed.)  {  438. 

[3]  3.  The  third  point  made  by  the  demur- 
rers is  that  there  is  a  defect  of  parties  de- 
fendant Defect  means  too  few — not  too 
many.  There  is  a  defect  of  parties  defend- 
ant only  when  one  or  more  parties  that 
should  have  been  made  defendants  have  not 
been  made  parties  to  the  suit  or  proceeding. 

In  Sutherland  on  Pleading,  section  273, 
the  author  says:  'This  phrase  means  too 
few — not  too  many.  When  it  appears  upon 
the  face  of  the  complaint  that  the  presence 
of  other  parties  is  necessary  to  a  complete 
determination  of  the  controversy,  a  demurrer 
will  lie  for  a  defect  of  parties,  plaintUF  or 
defendant" 

[4]  It  Is  also  a  rule  of  pleading  that  when 
one  demurs  to  a  complaint  for  a  defect  of 
parties  plalntitt  or  defendant  it  is  necessary 
for  the  demurrant  to  state,  In  the  demurrer, 
who  the  omitted  party,  plaintiff  or  defendant, 
as  the  case  may  be,  Is,  in  order  to  enable 
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plaintiff  to  amend  bis  pleading  by  indnding 
an  the  necessary  parties. 

SpeaUng  upon  this  sabject,  Bntherland,  In 
section  276,  voL  1,  of  his  work  on  Pleading, 
says:  "A  demurrer  nnder  thla  snbdlvlslon, 
following  the  words  of  the  Code,  that  there 
Is  a  defect  of  parties  defendant  la  insuffl- 
cient  for  not  spedt^lng  the  particular  de- 
fect It  mnst  show  who  are  the  proper  par- 
ties from  the  facts  stated  in  tbe  bill,  not  in- 
deed by  name,  for  tliat  might  l>e  impossible, 
bat  in  such  a  manner  as  to  point  out  to  the 
plaintur  the  objection  to  Itis  bill,  and  to  en- 
able him  to  amrad  by  making  proper  par- 
ties." 

Bliss,  in  his  work  on  Code  Pleading  (3d 
Ed.)  {  4U,  inter  alia,  says:  "The  defect  of 
parties  for  wliich  a  demurrer  is  allowed  is  a 
deficiency,  not  an  excess  of  parties.  •  •  • 
A  demurrer  for  this  cause  will  not  lie  unless 
It  afBnnatlTely  appears  by  the  pleading  de- 
murred to  that  the  person  who  should  have 
been  made  a  party  is  living  at  the  time  the 
action  is  commenced;  If  it  does  not  so  ap- 
pear, the  objection  moat  be  taken  by  answer, 
and,  in  either  case,  the  names  of  the  omitted 
parties  most  be  given." 

Tbe  demurrers  do  not  point  oat  any  person 
who  should  have  been  made  a  defendant,  and 
hence  they  raise  no  question  for  determina- 
tion on  that  point. 

[1]  4.  The  principal  point  made,  by  the  de- 
murrers is  that  the  amended  alternative 
writ  does  not  state  facta  sufflcient  to  entitle 
the  petitioner  to  the  relief  demanded.  It 
was  claimed,  on  the  argument,  tliat  school 
district  No.  7,  had  established  a  school  for 
Indian  children  and  children  that  are  part 
Indian,  separate  from  the  school  attended 
by  white  pupils,  and  that  the  petitioner's 
children  were  excluded  from  tbe  school  which 
they  desired  to  attend,  and  that  they  were 
directed  to  attend  tbe  school  established  for 
them  and  other  children  who  were  part  In- 
dian; but  the  amended  alternative  writ  does 
not  show  such  a  state  of  facts.  It  is  claim- 
ed by  the  defendants  that  the  petition  for 
tlie  writ  and  the  original  writ  set  out  these 
facts.  The  defendanto  bad  copies  of  the  peti- 
tion and  the  original  writ  sent  up  for  the 
purpose  of  showing  those  facts.  The  peti- 
tion for  a  writ  of  mandamus  is  presented  to 
tlie  court  for  the  purpose  of  obtaining  tbe 
issuance  of  a  writ,  and,  as  soon  as  a  proper 
writ  lias  been  issued,  the  petition  becomes 
functus  ofSdo,  and  the  writ  cannot  t>e  aided 
by  reference  to  the  petition.  An  alternative 
writ  of  mandamus,  properly  drawn,  is  re- 
quired to  state  concisely  tbe  facts,  as  stated 
in  the  petition,  sbowlng  the  obligation  of  the 
defendant  to  perform  the  act  desired,  and 
Us  omission  to  perform  It,  etc.  In  other 
words,  the  material  facta  steted  in  the  peti- 
tion should  be  recited  in  the  alternative  writ 
Section  616,  L.  O.  I*  The  defendant  on  the 
return  day  may  show  cause,  eittier  by  de- 
marrer  or  by  answer  (section  618,  L.  O.  L.), 
and  tbe  demurrer  or  answer  la  to  be  made 


to  the  writ,  in  the  same  manner  as  to  a  com- 
plaint The  only  pleadings  in  a  mandamus 
proceeding  are  the  alternative  writ,  the 
demurrer  or  tbe  answer  to  tbe  writ,  and 
the  demuner  or  the  reply  to  the  answer. 
Sections  61S-619,  620,  h.  O.  U  Pleadings 
may  be  amended,  and  issues  made  up  and 
tried,  in  like  manner  and  effect,  as  in  an  ac- 
tion. Section  620,  h.  O.  L.  When  tbe  writ 
was  amended,  the  amended  wilt  took  tbe 
place  of  the  original,  and  the  latter  ceased 
to  be  of  any  force  in  the  proceedings.  We 
cannot  consider  either  the  petition  or  the 
original  writ  for  any  purpose  on  the  appeal. 

In  ElUott  V.  OUver,  22  Or.  45,  46,  29  Pac. 
2,  the  court  says:  "The  facts  steted  in  the 
writ  should  be  the  same  facta  steted  in  the 
petition  for  tbe  writ,  as  no  resort  or  refer- 
ence can  be  Iiad  to  the  petition  in  aid  of  the 
writ" 

In  McLeod  T.  Scott,  21  Or.  Ill,  112,  29 
Paa  1,  the  court  says:  "The  petition  la  no 
part  of  the  pleadings.  •  •  •  This  being 
so,  the  writ  mnst  be  sufflcient  In  Itself  to 
show  what  is  claimed  and  the  facta  upon 
wtilch  the  claim  la  made.  It  stends  for  the 
complaint  and  may  be  demurred  to  or  an- 
swered in  tbe  same  manner  as  a  complaint 
in  an  action.  •  •  *  That  the  writ  is 
wanting  in  material  allegations  to  support 
the  proceeding  is  not  questioned ;  and,  upon 
reconsideration,  we  do  not  think  It  can  be 
aided  by  reference  to  tbe  facts  In  the  peti- 
Uon." 

In  Shively  v.  Pennoyer,  27  Or.  84,  39  Pac. 
397,  the  court  says:  "The  alternative  writ 
Is  deemed  the  complaint  In  mandamus  pro- 
ceedings; and  by  it  their  sufficiency  must  be 
tested,  and  not  by  tbe  petition." 

[I]  The  demurrers  to  tbe  amended  writ  ad- 
mit all  the  material  allegationa  thereof  to  be 
true 

[7]  The  facte  steted  in  the  amended  writ 
show  prima  facie  that  the  petitioner's  chil- 
dren were  entitled  to  be  admitted  as  pupils 
of  said  school  district  No.  7,  and  to  receive 
InstructlonB  therein  in  all  respecte  as  the 
white  children.  They  and  their  parente  are 
dtlzens  of  tbe  United  Stetes  and  of  the  stete 
of  Oregon,  and  reside  in  said  school  district 
They  are  not  members  of  any  Indian  tribe, 
and  they  conform  to  the  customs  and  habite 
of  civilization.  These  children  are  half 
white,  and  their  righte  are  the  same  as  they 
would  be  if  they  were  wholly. white. 

[I]  5.  The  question,  whether  school  dls- 
tricte  in  tills  stete  can  esteblish  separate 
schools  for  Indian  children  and  compel  them 
to  attend  such  schools  la  not  necessarily  in- 
volved in  this  appeal,  for  the  reason  that  the 
amended  writ  fails  to  show  that  school  dis- 
trict No.  7  bad  provided  a  separate  school 
for  Indian  cliildren.  However,  this  question 
waa  argued  at  the  hearing,  and,  if  the  de- 
fendanto should  answer  the  writ,  setting  up 
the  supposed  fact  that  the  school  board  had 
provided  a  separate  school  for  Indian  cltll- 
dren  and  those  that  are  partly  of  Indian 
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blood,  this  question  will  then  be  directly  In- 
Tolved.  For  this  reason,  and  to  obviate  the 
necessity  for  another  appeal,  we  will  ex- 
press an  opinion  on  this  subject 

In  1849  the  Supreme  Court  of  Massachu- 
setts, In  the  case  of  Roberts  v.  City  of  Bos- 
ton, 69  Mass.  (5  Cush.)  198,  held  that  the 
general  school  committee  of  Boston  had  pow- 
er, under  the  Constitution  and  laws  of  the 
commonwealth,  to  make  provision  for  the 
instruction  of  colored  children,  in  separate 
schools,  established  expressly  for  them,  and 
to  prohibit  their  attendance  upon  tiie  other 
schools,  without  there  being  any  express  au- 
thority for  doing  so  In  the  statutes  of  Massa- 
chusetts at  that  time.  Our  attention  has 
not  been  called  to  any  other  case  holding 
that  school  boards  can  establish  separate 
schools  for  colored  children  and  exclude  them 
from  schools  Intended  for  white  children 
when  not  expressly  authorized  by  statute  to 
do  so. 

In  1868,  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States  took  eftect 
This  section  of  the  amendment  Is  as  follows: 
"All  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  Jurisdiction 
thereof,  are  citizens  of  the  United  States 
and  of  the  state,  wherein  they  reside.  No 
state  shall  make  or  enforce  any  law  which 
shaU  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor 
deny  to  any  person  within  Its  Jurisdiction 
the  equal  protection  of  the  laws."  Comment- 
ing on  said  amendment,  the  Supfeme  Court 
of  the  United  States  in  Strauder  v.  West 
Virginia,  100  U.  8.  807,  26  L.  Ed.  664,  says 
Inter  alia:  "It  [the  fourteenth  amendment] 
ordains  that  no  state  shall  make  or  enforce 
any  laws  which  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States. 
*  *  *  It  ordains  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  or  deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws.  What  is  this  but  de- 
claring that  the  law  in  the  states  shall  be 
the  same  for  the  black  as  for  the  white; 
that  all  persons,  whether  colored  or  white, 
shall  stand  equal  before  the  laws  of  the 
states,  and,  In  regard  to  the  colored  race,  for 
whose  protection  the  amendment  was  prima- 
rily designed,  that  no  discrimination  shall  be 
made  against  them  by  law  because  of  their 
color.  The  words  of  the  amendment,  it  is 
true,  are  prohibitory,  but  they  contain  a 
necessary  implication  of  a  positive  immun- 
ity, or  right,  most  valuable  to  the  colored 
race — the  right  to  exemption  from  unfriendly 
legislation  against  them  distinctively  as  col- 
ored, exemption  from  legal  discriminatlonB, 
Implying  Inferiority  in  dvU  society,  lessening 
the  security  of  their  enjoyment  of  the  rights 
which  others  enjoy,  and  discriminations 
which  are  steps  toward  reducing  them  to  a 
subject  race." 


The  states  may  enact  laws  provliUng  for 
the  establishment  of  separate  schools  for 
colored  children,  whether  black  or  red,  but 
such  schools  must  be  equal  in  equipment  and 
efficiency  to  the  schools  provided  for  white 
children;  but  in  this  state  we  have  no  statute 
expressly  providing  for  the  establishment  of 
separate  schools  for  colored  children. 

Subsection  18  of  section  4052,  L.  O.  L., 
specifying  the  duties  of  school  boards,  says: 
"They  shall  admit  free  of  charge  to  the 
schools  of  their  districts  all  persons  between 
the  ages  of  six  and  twenty-one  residing  there- 
in, and  aU  other  persons  may  be  admitted 
on  such  terms  as  the  district  may  direct" 
It  is  the  imperative  duty  of  all  school  boards 
of  our  public  school  system  to  admit  to  the 
schools  within  their  districts  all  children  re- 
siding therein,  between  the  ages  of  6  and 
21,  without  discrimination  as  to  color  or 
race.  When  the  state  Legislature  has  not 
passed  an  act  expressly  authorizing  them  to 
do  so,  school  boards,  created  for  carrying  on 
the  public  schools  of  the  state,  have  no  law- 
ful jwwer  to  provide  separate  schools  for 
the  education  of  white  and  colored  children. 

In  the  case  of  Board  of  Education  v.  Tin- 
non,  26  Kan.  18,  the  Supreme  Court  holds 
that  the  board  of  educatitm  had  no  power  to 
establish  separate  schools  for  colored  chil- 
dren, and  inter  alia,  says:  "Has  the  L^is- 
lature  of  .  Kansas  given,  or  attempted  to 
give,  to  boards  of  education  in  cities  of  the 
second  class,  the  power  to  establish  separate 
schools  for  the  education  of  wliite  and  color- 
ed children,  and  to  exclude  from  the  schools 
established  for  white  children  all  colored  chil- 
dren, for  no  other  reason  than  that  they  are 
colored  children?  Prima  fade,  the  question 
should  be  answered  in  the  negative.  The 
tendency  of  the  times  is,  and  has  been  for 
several  years,  to  abolish  all  distinctions  on 
account  of  race,  or  color,  or  previous  condi- 
tion of  servitude,  and  to  make  all  persons  ab- 
solutely equal  before  the  law.  Therefore, 
unleM  it  appears  clear  beyond  all  quettUm 
that  the  LegitUiture  intended  to  authorise 
»ueh  dUtinotiont  to  he  made,  we  thould  not 
hold  that  any  tuoh  authority  ha»  been  (fiv- 
en." 

In  Clark  v.  Board  of  Directors,  24  Iowa, 
276,  277,  the  court  says:  "Our  statute  has 
expressed  the  sovereign  wUl,  that  all  the 
youths  of  the  state  between  the  ages  of  6 
and  21  years  shall  be  entitled  to  the  prlT- 
Ueges  and  benefits  of  our  common  schools, 
and  It  is  not  competent  for  the  board  of  di- 
rectors to  resist  that  sovereign  will  and  de- 
clare that  since  'public  sentiment  in  their 
district  is  opposed  to  intermingling  of  white 
and  colored  children  in  the  same  school,'  they 
will  deny  equal  privileges  to  some  of  these 
youths.  In  other  words,  all  the  youths  are 
equal  before  the  law,  and  there  is  no  dis- 
cretion vested  in  the  board  of  directors,  or 
elsewhere,  to  interfere  with  or  disturb  that 
equality.  The  board  of  directors  may  exer- 
cise a  uniform  discretion  equally  oiieratlve- 
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npon  all,  as  to  the  residence,  or  qnaliflcatloii, 
or  freedom  •from  contagions  disease,  or  the 
like,  of  children,  to  entitle  them  to  admission 
to  each  particular  school;  bat  the  board  can- 
not. In  their  discretion  or  otherwise,  deny  a 
youth  admission  to  any  partlcniar  school  be- 
cause of  bis  or  ber  nationality,  religion, 
color,  clothing;  or  the  like."  The  court  held 
in  that  case  that  the  board  could  not  estab- 
lish a  separate  school  and  compel  colored 
diUdren  to  attend  It 

In  the  later  case  of  DoTe  v.  Independent 
School  District,  41  Iowa,  689,  the  court  ap- 
proved the  last  preceding  case,  and  the  sylla- 
bns  of  the  case  is  as  follows:  "A  pupil  can- 
not l^ally  be  excluded  from  the  public 
schools  on  account  of  color  *or  descent,  nor 
can  he  be  compelled,  if  colored,  to  attend  a 
separate  school  for  colored  children." 

At  one  time  California  had  a  statute  re- 
quiring the  establishment  of  separate  schools 
for  children  of  African  descent  and  for  In- 
dian children,  and  this  law  was  sustained  In 
"Ward  V.  Flood,  48  Cal.  37,  17  Am.  Hep.  408. 
Later  the  L^slature  revised  its  school  laws 
and  omitted  the  provision  requiring  separate 
schools  for  colored  children,  and  the  case  of 
Wysinger  v.  Crookshank,  82  Cal.  688,  23  Pac 
64,  arose  under  the  latter  law.  The  syllabus 
of  the  hitter  case  is  as  follows:  "Subsequent 
to  the  act  of  April  7, 1880,  repealing  sections 
1(16^1671  of  the  Political  Code,  and  under 
the  ^TiaHng  laws  touching  the  education  of 
children  in  the  public  schools,  it  has  not 
been,  and  is  not  now,  within  the  power  of 
tMnrds  of  education  or  school  trustees  to  es- 
tablish public  schools  exduaively  for  chil- 
dren of  African  descent,  or  to  exclude  them 
from  the  public  schools  established  for  white 
children." 

In  the  case  of  People  v.  Board  of  Educa- 
tion, 101  111.  308,  40  Am.  Rep.  196,  the  facts 
were  that  the  school  board  of  Quincy  had 
established  separate  schools  for  colored  chil- 
dren and  excluded  them  from  the  schools  in- 
tended for  white  children,  and  the  Supreme 
Ornrt  held  that  they  could  not  legally  do  so, 
saylns  inter  alia:    "Whether  the  fourteenth 
amendment  would  prohibit  school  directors 
or  boards  of  education  from  excluding  color- 
ed cbildren  from  public  schools  by  the  adop- 
tion and  enforcement  of  such  rules  as  have 
t>een   adopted  in  this  case  (separate  schools 
t>dns  provided  for  the  colored  children)  is  a 
4iaestion  which  we  do  not  deem  it  necessary 
to  determine  here.    We  base  our  decision  on 
tlie     ConsUtntion    and    laws  of    the  state. 

•  *  *  Under  our  law,  aside  from  the  fonr- 
teentfa  amendment,  directors  of  schools  and 
boards  of  education,  like  defendants  in  er- 
ror, Iiave  no  discretion  to  deny  a  pupil  of  the 
proper  age  admission  to  the  public  schools 
on  aoconnt  of  nationality,  color  or  religion. 

•  •  •  Whether  onr  Gonstlttttlon  and  the 
acts  of  the  Iieglslatnre  passed  in  pursuance 
of  1^  which  place  all  children,  regardless  of 
color,  npon  a  perfect  equality  so  far  as  ad- 
adaBlon  lata  the  public  schools  is  concerned. 


are  to  be  regarded  as  wise  or  unwise  legisla- 
tion is  a  matter  with  which  the  courts  have 
no  concern.  We  are  bound  to  declare  the  law 
as  we  find  it  written,  and  if  it  is  not  satis- 
fiictory  to  any  section  of  the  state,  the  rem- 
edy is  in  the  legislative  department  of  the 
government  and  there  alone." 

In  the  case  of  Knox  v.  Board  of  Education, 
46  Kan.  162,  26  Pac.  616,  11  L.  R.  A.  830,  the 
syllabus  of  the  case  is  as  follows:  "Until  the 
Legislature  clearly  confers  power  upon  boards 
of  education  of  dtles  of  the  second  class  to  es- 
tablish separate  schools  for  the  education  of 
white  and  colored  children,  no  such  power 
exlsU." 

In  Board  of  Education  t.  State,  45  Ohio 
St  666,  16  N.  E.  S73,  the  court  says:  "The 
power  to  establish  and  maintain  separate 
schools  for  colored  children  was  conferred 
on  boards  of  education  by  section  4008,  and 
not  by  section  4013  of  the  Revised  Statutes, 
•  •  •  and  section  4008  having  been  re- 
peeled  by  the  act  of  the  General  Assembly 
passed  February  22,  1887,  •  •  •  sep- 
arate schools  for  colored  children  have  been 
abolished,  and  no  regulation  can  be  made 
under  section  4013  that  does  not  apply  to  all 
children  irresi>ective  of  race  or  color." 

In  People  v.  Board  of  Education,  18  iflch. 
409,  Chief  Justice  Cooley  says:  "Such  be- 
ing the  division  of  the  state  Into  school  dis- 
tricts, the  Legislature  of  1867  passed  an  act 
amendatory  of  the  primary  school  law,  one 
section  of  which  is  as  follows:  'All  residents 
of  any  school  district  shall  have  an  equal 
right  to  attend  any  school  therein:  Provided 
that  this  shall  not  prevent  the  grading  of 
sdiools  according  to  the  intellectual  progress 
of  the  pupils,  to  be  taught  in  separate  places, 
when  deemed  expedient  *  *  *'  It  cannot 
be  seriously  urged  that  with  this  provision 
in  force,  the  school  board  of  any  district  which 
is  subject  to  it  may  make  regulations  which 
would  exclude  any  resident  of  the  district 
from  any  of  its  schools,  because  of  race  or 
color,  or  religious  belief,  or  personal  pecul- 
iarities. It  is  too  plain  for  argument  that  an 
equal  right  to  all  the  schools,  irrespective  of 
all  such  distinctions,  was  meant" 

[I]  Sdiool  boards  have  no  powers  except- 
ing those  expressly  granted,  and  those  neces- 
sarily implied  from  those  that  are  granted. 
Baxter  v.  Davis,  68  Or.  109,  112  Pac.  410, 
113  Pac.  438;  School  Directors  v.  Wright. 
43  m.  App.  270 ;  35  Cyc.  pp.  899,  i901.  There 
is  no  statute  in  this  state  expressly  granting 
authority  to  school  boards  to  establish  sepa- 
rate schools  for  bla<&  or  red  children,  and  to 
exclude  the  colored  children  from  the  schools 
intended  for  white  cbildren;  nor  can  this 
power  be  impUed  from  any  power  that  has 
been  granted  to  school  boards.  We  are  satis- 
fled  that  school  boards  have  no  such  power  in 
this  state  under  existing  laws. 

We  find  that  the  demurrers  to  the  amended 
alternative  writ  should  have  been  overruled, 
and  that  the  trial  court  erred  in  sustaining 
them. 
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The  Judgment  of  tbe  court  below  Is  re- 
versed, and  this  proceeding  is  remanded  to  the 
court  below,  with  Instructions  to  overrule 
said  demurrers,  and  for  further  proceedings 
In  accordance  with  the  terms  of  this  opinion. 

McBRIDB,  G.  J.,  and  MOORE  and  BUB- 
NETT,  JJ.,  concur. 


TOCOM  et  ai  v.  CTTT  OF  SHERIDAN  et  al. 
(Supreme  Court  of  Oregon.     Dec.  23,  1913.) 

1.  Bbidoes  (I  2*)— Definition— Appboacheb. 

The  word  "bridge"  has  generally  been  con- 
Btrued  to  mean  the  structure  spanning  a  hol- 
low, which  waa  erected  as  a  means  of  crossing 
a  deep  gap,  and  includes  the  approaches  where- 
by a  passageway  to,  from,  and  across  the 
bridge  is  acquired  (citing  1  Words  and  Phras- 
es, STl). 

[Ed.  Note. — For  other  cases,  see  Bridges, 
Cent  Dig.  I  2;   Dec.  Dig.  {  2.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  869-874.] 

2.  Bbidoes   (i   7*)— Maintkrarob— Dnrr   or 
State. 

The  obligation  to  build  and  maintain  ade- 
quate public  highways,  including  bridges,  de- 
volves primarily  upon  the  state,  which,  unless 
prohibited  by  the  fundamental  law,  may  itself 
discbarge  the  trust,  or  delegate  it  to  a  munic- 
ipal or  quasi  municipal  corporation. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  fl  9-18,  15,  16;    Dec  Dig.  t  7.*] 

3.  Highways  (8  105*)  — tJsE  job  Travel  — 
Rights  of  Puboo. 

A  highway,  whether  laid  oat  as  a  rural 
road,  under  the  Jurisdiction  of  a  county  court, 
or  as  a  city  street,  subject  to  the  control  of 
a  common  council,  so  far  as  It  subserves  the 
easement  of  passage  and  its  incidents,  is  free 
and  at  all  times  controlled  by  legislatiTe  au- 
thority. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {§  823-530;    Dec  Dig.  §  105.*] 

4.  Bbidoes  (8  21*) — ^Legislative  Authobitt. 

The  legislative  assembly,  in  the  absence 
of  constitnttonal  restriction,  may  grant  the  su- 
pervision and  control  of  city  streets,  including 
bridges  thereon,  to  some  other  governmental 
agency  than  the  city,  so  long  as  the  way  is  not 
diverted  to  a  use  inconsistent  with,  or  substan- 
tially different  from,  that  originally  designed, 
and  the  change  imposes  on  the  municipali^  no 
debt  incurred  by  another. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  88  48-55 ;   Dec.  Dig.  |  21.»1 

6.  Bbidoes  (8  21*)- Ptjbijo  Impbovements— 

Authobitt  to  Make. 

Under  the  charter  of  the  town  of  Sheri- 
dan (Laws  1880,  jf.  l46)  8  6,  providing  it  shall 
not  be  liable  to  biuld  or  replace  with  a  new  one 
any  bridge  across  the  Yamhill  river,  and  the 
charter  of  the  city  of  Sheridan  (Laws  1891,  p. 
386)  8  133,  as  amended  by  Laws  1895,  p.  247, 
giving  the  dty  control  of  all  streets,  bridges, 
and  roads  within  the  corporate  limits  except 
the  bridge  over  the  Yamhill  river  at  Bridge 
street,  which  bridge  shall  be  the  property  of 
the  county,  the  county  is  obliged  to  maintain 
the  bridge  excepted,  and  the  common  council 
of  the  city  has  no  authority  to  assess  property 
holders  for  the  expense  of  rebuilding  the  ap- 
proaches. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  88  48-S5;  Dec.  Dig.  8  21.*] 


6.  Bbidoes  (8  21*)— Stbeets— Supebvision— 
Legislative  Adthobity. 

Whether  or  not  a  county  road  ceases  and 
becomes  a  street  when  a  city  is  incorporated, 
the  legislative  assembly,  treating  the  way  as 
public,  may  impose  the  burden  of  maintaining 
a  bridge  thereon  on  the  county. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  88  48-55 ;   Dec.  Dig.  8  21.*] 

7.  Bbidges  (8  21*)— Maintenance— LiABrurf 
OF  Countt. 

The  city  charter  of  Sheridan  (Laws  1891, 
p.  386)  8  133,  as  amended  by  Laws  1896,  p. 
247,  gives  the  city  control  of  all  streets,  bridg- 
es, and  roads  within  the  corporate  limits,  ex- 
cept the  bridge  over  the  Yamhill  river,  and 
?iveB  the  dty  authority  to  collect  road  taxes 
rom  its  inhabitants  and  on  the  property  sit- 
uate therein.  L.  O.  L.  8  937,  subd.  4,  gives 
the  county  cou^t  of  each  county  authority  tj> 
provide  for  the  erection  and  repairing  of  pub- 
Uc  bridges  on  any  highway  established  by  pub- 
lic authority.  Section  6366  provides  that  the 
expense  of  building  or  repairing  bridges  is  to 
be  liquidated  from  any  money  in  the  county 
treasury  not  otherwise  appropriated.  Section 
6326,  prior  to  its  repeal  by  Laws  1913,  p.  105, 
provided  for  the  collection  of  ordinary  road  or 
poll  taxes  by  counties.  Held,  that  the  provision 
of  the  dty  charter  authorizing  the  city  of  Sher- 
idan to  collect  road  taxes  did  not  reheve  the 
coun^  of  its  duty  to  maintain  the  bridge  across 
the  Yamhill  and  its  approaches. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Ceot  Dig.  88  48-55;    Dec.  Dig.  8  21.*] 

8.  Bbidoes  (S  21*)— Maintenance— Liabili- 
TT  OF  Coontt. 

A  provision  in  the  dty  charter  of  Sheri- 
dan (Laws  1891,  p.  373)  8  B7,  as  amended  by 

Sp.  Laws  1901,  p.  209,  exempting  the  dty  from 
liability  for  an  injury  from  any  defect  in  any 
bridge  unless  the  dty  had  actual  notice  there- 
of and  a  reasonable  time  to  repair  it  does  not 
absolve  the  county  from  the  duty  of  maintain- 
ing the  approaches  to  a  bridge  which  the  char- 
ter expressly  excepts  from  the  control  of  the 
common  council  and  places  under  the  control 
of  the  county  court 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  8§  48-55;    Dec.  Dig.  8  21.*] 

Department  1.  Appeal  from  Clrcnlt  Court, 
Yamhill  County;   Wm.  Galloway,  Judge. 

Suit  by  Allyn  Yocom  and  others  against 
the  C!lt7  of  Sheridan  and  others.  From  a 
decree  dismissing  the  suit,  plaintUTs  appeal. 
Reversed  and  rendered. 

This  is  a  suit  to  enjoin  the  sale  of  real 
property  for  an  alleged  delinquent  street  as- 
sessment The  facts  are  that  in  the  year 
1910,  the  county  court  of  Yamhill  county 
caused  to  be  rebuilt  the  main  span  of  a 
bridge  across  the  Yamhill  river  at  Bridge 
street  in  the  City  of  Sheridan.  Thereafter 
the  entrances  of  the  bridge  becoming  out  of 
repair  and  the  county  court  refusing  to  put 
them  in  condition,  tbe  common  council  of 
Sheridan,  in  the  manner  prescribed  for  mak- 
ing street  Improvements,  caused  the  ap- 
proaches to  be  rebuilt  at  an  expense  of 
$2,326.58,  and  assessed  the  cost  thereof  upon 
the  abutting  property  of  the  plaintiffs.  The 
sums  so  charged  were  entered  In  the  docket 
of  the  city  liens,  but,  not  having  been  liqui- 
dated, the  defendant  Joseph  F.  Scott,  as 
dty  marshal,  was  proceeding  to  collect  the 
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same  by  aale  of  the  lands,  whereupon  this 
8Dlt  wu  Inatltnted.  The  case  being  at  la- 
sne  wu  tried,  resulting  in  a  decree  dimlss- 
iDg  the  salt,  and  the  platntUTs  appeal. 

James  ISeCaln  and  W.  T.  Vinton,  both  of 
tfcMlnnTllle  (McCain,  Vinton  &  Galloway,  of 
McMlnnvllle,  and  Simpson  A  Lewis,  of  Sheri- 
dan, on  the  brief),  fo»  appellants.  W.  O. 
81ms,  of  Sheridan,  for  respondents. 

MOORE,  3.  (after  stating  the  facta  as 
abore).  It  is  maintained  by  plalntHfs'  conn- 
gel  that  the  approaches  to  the  bridge  are  a 
part  of  that  stmcture,  the  erection  and  maln- 
tenaoce  of  which  are  enjoined  by  law  npon 
TamblU  coonty;  that  the  dty  of  Sheridan 
baa  no  authority  to  assess  abutting  property 
for  any  part  of  the  expense  of  constructing 
the  approaches,  and,  such  being  the  case, 
errors  were  committed  tn  dismissing  the  suit 
and  in  failing  to  grant  the  relief  sought. 

Section  133  of  the  present  charter  of  Sheri- 
dan (Laws  1891,  p.  386),  as  amended  by  an 
act  of  the  leglsIatlTe  assembly  approved  Feb- 
mary  12,  18&5,   reads:    "The  said  dty  of 
Sheridan  to  have  control  of  all  the  streets 
and  bridges  and  roads  within  the  corporate 
limits  of  said  dty,  except  the  bridge  (over) 
tbe  Yamhill   river  at  Bridge  street  in  the 
(^ty  of  Sheridan,  said  bridge  to  be  the  prop- 
erty of  the  county  of  Yamhill,  state  of  Ore- 
gon, and  the  Inhabitants  of  said  dty  within 
said  limits,  and  all  property  therein  shall  be 
exempt  from  the  payment  of  road  taxes  of 
any  and  every  kind  to  the  county  of  Yamhill, 
!<tate  of  Oregon,  and  the  dty  marshal,  under 
the  direction  of  the  dty  coundl,  is  hereby 
Invested  with  the  sole  power  of  collecting 
annually  from  each  male  inhabitant  of  said 
dty  within  said  limits  between  twenty-one 
and  fifty  years  of  age,  except  a  public  charge 
or  active  or  exempt  fireman  and  persons  who 
are  too  infirm  to  perform  labor,  the  sum  of 
three  dollars  as  a  poll  tax;   provided,  that 
any  person  In  lieu  of  paying  three  dollars 
may  do  two  days'  work  on  the  streets  of  the 
said  dty,  at  such  a  time  and  place  as  the 
marshal  may  direct.     All  taxable  property 
within  said  limits  shall  be  liable  to  assess- 
ment for  the  road  or  street  work  in  the  ra- 
tio of  one  day's  work  for  each  and  every 
thousand  dollars;  provided,  that  any  person 
may  in  lien  of  each  day's  work  pay  to  the 
city  marshal  the  sum  of  one  dollar  and  fifty 
cents.    The  marshal  in  said  dty  is  hereby 
authorized  to  collect  said  road  tax  and  as- 
sessment for  road  and  street  work,  and  for 
that  purpose  shall  possess  the  same  power 
and  authority  and  have  the  remedy  granted 
by  the  general  laws  of  the  state  to  road  su- 
pervisors for  collection  of  road  taxes.    The 
common  oonncfl   shall  by  ordinance  fix  the 
time  within  which  the  said  tax  and  assess- 
ment shall  be  collected."    Laws  Or.  1895,  p. 
247. 

Section  57  of  tbe  charter  as  amended  Feb- 
TUBry  11,  1901,  anthorlaes  the  coundl  to  lay 


out,  establish,  vacate,  widen,  extend,  and 
open  streets  or  parts  of  streets,  but  the  dty 
shall  uot  be  liable  to  damage  to  any  person 
for  an  injury  which  he  may  sustain  by  rea- 
son of  a  defect  in  any  bridge,  unless  tbe  dty 
shall  have  had  actual  notice  of  such  defect 
and  a  reasonable  time  to .  repair  the  same, 
^tedal  Laws  ISOl,  p.  209. 

It  is  maintained  by  defendant's  counsel 
that  these  clauses  of  Uie  charter  evidence  an 
Intention  on  the  i>art  of  the  legislative  as- 
sembly to  place  upou  the  dty  the  obligation 
to  build  and  maintain  the  approaches,  for 
which  purpose  tbe  power  to  levy  and  collect 
road  taxes  from  persons  residing  in  and  from 
property  situate  within  the  municipality,  la 
given  to  it,  and  that  when  the  span  of  the 
bridge  was  built  across  the  channel  of  the 
river  by  the  county  it  had  discharged  tbe 
whole  duty  devolving  upon  It 

[1]  The  word  "bridge"  has  generally  been 
construed  to  mean  the  strudure  spanning  a 
hollow  which  was  erected  as  a  means  of 
crossing  a  deep  gap,  and  Indudes  tbe  ap- 
proaches whereby  a  passageway  to,  from, 
and  across  the  bridge  Is  acquired.  1  Words 
and  Phrases,  871,  and  cases  dted;  4  Am.  ft 
Eng.  Ency.  Law  (2d  Ed.)  919;  5  Cyc.  10S2; 
Savannah  Florida  ft  W.  R.  Co.  v.  Daniels,  90 
Ga.  608,  17  S.  B.  647,  20  L.  R.  A  41& 

[2]  The  obligation  to  build  and  maintain 
adequate  public  highways,  including  bridges 
to  be  erected  thereon  over  ravines  or  other 
obstructions  to  travel,  devolves  primarily  up- 
on tbe  state,  which  sovereignty,  unless  pro- 
hibited by  the  fundamental  law,  may  itsdf 
discharge  tbe  trust,  or  delegate  the  duty  to  a 
munldpal  or  a  quasi  munldpal  corporation. 
Cooley,  Con.  Law  (eth  Ed.)  725;  Bank  of 
Idaho  V.  Malheur  Co.,  30  Or.  420,  45  Pac. 
781,  85  L.  R.  A.  141. 

[S]  Whether  the  laying  out  or  opening  of 
a  rural  road  is  under  the  Jurisdiction  of  a 
county  court,  or  tbe  establishing  or  main- 
taining of  a  dty  street  is  subject  to  the  con- 
trol of  a  common  coundl,   such   highways, 
so  far  as  they  subserve  the  easement  of  paS' 
sage  and  Its  Inddents,  are  free  and  at  all 
times   controlled    by    legislative   authori^^y, 
Elliott,  Roads  ft  Streets  (3d  Ed.)  fS  25,  611 
East  Portland  v.  Multnomah  Co.,  6  Or.  62 
Multnomah   County   v.    Sllker,   10   Or.    6B 
Little  Nestucca  T.  R.  Co.  v.  TUlamook  Coun 
ty,  31  Or.  1,  48  Pac.  465,  66  Am.  St  Rep.  802, 

[4]  The  streets  of  a  dty  are  not  its  private 
property,  but  they  are  for  the  use  of  the  pub- 
lic, whose  general  agent  is  the  legislative 
assembly,  which,  in  the  absence  of  any  con- 
stitutional restriction,  has  paramount  au- 
thority over  such  highways,  including  bridges 
thereon,  and  may  gprant  the  supervision  and 
control  thereof  to  some  other  governmental 
agency,  so  long  as  the  way  Is  not  diverted  to 
a  use  inconsistent  with  or  substantially  dif- 
ferent from  that  which  was  originally  de- 
signed, provided,  however,  that  the  change 
is  not  intended  to  Impose  upon  one  munici- 
pality a  debt  incurred  by  another.    Portland. 
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«tc.,  Ry.  Co.  T.  Portland,  14  Or.  188,  12  Pac. 
265,  58  Am.  Bep.  299;  Simon  v.  Nortbap,  27 
Or.  487,  40  Pac.  660,  80  L.  a  A.  171.  In  con- 
Btmlng  the  provisions  of  organic  acts  of 
Ifedford,  Mr.  Justice  Bean  In  Bowers  t. 
Neil,  64  Or.  104,  109,  128  Pac.  433,  435,  says: 
"A  county  government  Is  an  arm  of  the  state, 
80  also  Is  a  dty,  acting  In  its  pnblic  govern- 
mental capacity;  and  at  the  time  of  the  enact- 
ment of  the  several  charters  referred  to  the 
Legislature  had  power  to  impose  upon  a 
county  the  duty  of  building,  maintaining, 
and  repairing  a  bridge,  on  a  county  road 
v^thln  the  limits  of  a  dty  of  the  county." 

[(]  The  town  of  Sheridan  was  originally 
Incorporated  October  25,  1880.  Section  5 
of  that  charter  contained  a  clause  as  foU 
lows:  "Provided  that  said  town  shall  not 
At  any  time  be  liable  to  build  or  replace  with 
a  new  one,  any  bridge  across  the  Yamhill 
river  within  the  limits  of  said  town."  Laws 
Or.  1880,  p.  146.  The  section  referred  to  was 
amended  October  17,  1882,  but  no  material 
change  was  made  in  the  language  last  Quot- 
ed. Laws  Or.  1882,  p.  96.  The  charter  was 
again  amended  February  18,  1891 ;  section 
133  thereof  being  as  follows:  "The  said 
city  of  Sheridan  to  have  control  of  all 
streets  and  bridges  and  roads  within  the 
corpiorate  limits  of  said  dty  except  the 
bridge  across  the  Yamhill  river  at  Bridge 
street  in  liie  dty  of  Sheridan,  said  bridge 
to  be  the  property  of  the  county  of  Yamhill, 
fitate  of  Oregon."    Lews  Or.  1891,  p.  361. 

[I]  The  next  amendments  of  the  diarter 
were  made  February  12,  1895,  and  February 
11,  1901,  as  first  hereinbefore  Quoted  and 
the  substance  thereof  stated.  From  the  pro- 
visions of  the  fundamental  law  of  that  dty 
It  is  f^lr  to  presume  that  when  Sheridan 
was  originally  Incorporated  there  then  was 
within  the  boundaries  of  the  munidpality 
a  bridge  that  had  been  constructed  by  Yam- 
hill county  on  a  county  road  crossing  the 
river,  which  bridge  has  subsequently  been 
maintained  by  the  quasi  corporation  that 
built  it  Whether  or  not  sndi  county  road 
ceased  and  thereupon  became  a  street  when 
Sheridan  was  incorporated  ia  unimportant, 
for  the  legislative  assembly,  treating  the  way 
as  public,  had  the  right  to  impose  the  burden 
«t  maintaining  ttaa  bridge  upon  the  county. 

[7]  Nor  Is  that  quasi  corporation  relieved 


of  the  duty  in  this  respect  because  the  dty  ' 
of  Sheridan  is  authorized  to  collect  road  tax- 
es from  persons  residing  within  the  munid- 
pality, and  from  property  situate  therein. 
The  county  court  of  each  county  has  au- 
thority to  provide  for  the  erection  and  re- 
pairing, within  the  county,  of  public  bridges 
upon  any  road  or  highway  established  by 
public  authority.  H  O.  L.  |  937,  subd.  4. 
The  expense  incurred  In  building  or  repair- 
ing bridges  is  to  be  liquidated  from  any  mon- 
ey in  the  county  treasury  not  otherwise  ap- 
propriated. L.  O.  L.  f  6366.  The  money 
thus  paid  out  is  not  obtained  by  the  collec- 
tion of  ordinary  road  or  poll  taxes,  author- 
ized by  section  6326,  L.  O.  L.,  prior  to  the  re- 
peal thereof,  February  19,  1913,  and  which 
section  was  in  force  when  the  approaches 
were  built  Laws  Or.  1913,  p.  105.  YamhiU 
county  was  therefore  obliged  to  build  and 
maintain  the  bridge  and  the  approaches  at 
the  place  indicated,  notwithstanding  the 
structure  may  have  been  rebuilt  on  a  dty 
street  that  had  once  been  a  conn^  road. 
Heiplei  V.  East  Portland,  13  Or.  97,  8  Pac 
907 ;  Simon  v.  Northup,  27  Or.  487,  40  Pac. 
560,  30  L.  R.  A.  171;  Bowers  v.  NeU,  64 
Or.  104,  128  Pac.  433. 

[I]  The  amendment  of  the  charter  approv- 
ed February  11,  1901,  exempting  Sheridan 
from  liability  for  an  injury  sustained  by  rea- 
son of  a  defect  in  any  bridge,  unless  the  dty 
had  actual  notice  thereof  and  a  reasonable 
time  to  repair  the  same,  does  not  in  express 
terms  relate  to  the  bridge  in  question.  It 
Is  reasonable  to  suppose  that  there  are  other 
bridges  within  the  limits  of  the  dty,  and  this 
clause  of  the  dtarter  does  not  absolve  the 
county  from  a  performance  of  the  duty  im- 
posed by  the  legislative  assembly  upon  it 
The  bridge  approaches  being  thus  taken  out 
of  the  Jurisdiction  of  the  dty  of  Sheridan, 
the  common  council  thereof  had  no  authority 
to  impose  upon  the  property  of  plaintiffs  an 
assessment  for  any  part  of  the  improvements 
involved  herein. 

It  follows  from  these  considerations  that 
the  decree  should  be  reversed,  and  one  enter- 
ed granting  the  relief  prayed  for  in  the  com- 
plaint; and  it  ia  BO  ordered. 

McBBIDB,  a  J.,  and  BUBNEITT  and 
RAMSEY,  JJ..  concur. 
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(Supreme  Coart  of  Oregon.     Jan.  6,  1914.) 

Akuuls  a  92*)  —  TBZSFASa  —  FAXUJWt  10 
FlKCB. 

L.  O.  L.  SI  5762,  6763,  require  all  fields 
and  mdosores  to  be  indosed  ^th  a  lawful 
fence,  and  prescribe  the  requisites  of  sach  a 
fence.  Section  6575  provides  that,  on  vote  by 
t  comity  and  notice  published  by  the  county 
derk,  it  shall  be  unlawful  for  stock  to  run  at 
Urge,  under  penalty  collectible  in  a  civil  ac- 
tion in  the  name  of  the  state.  Section  6765 
defines  the  liability  of  the  owner  of  any  horse, 
cattle,  or  stock  breaking  into  an  inclosure  in- 
closed by  a  lawful  fence.  Held,  that  the  owner 
of  premises  not  inclosed  by  a  lawful  fence  is 
not  entitled  to  recover  for  trespass  thereon  by 
Mock  of  another,  though  the  county  has  voted 
ud  given  the  notice  as  prescribed  by  section 
6575. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  H  33^-333;    Dec.  Dig.  I  92.*] 

Department  1.  Appeal  from  Circuit 
Court,  Marion  Coanty;  Percy  R.  Kelly, 
Judge. 

Action  by  ^miiam  Ball  and  another 
against  EL  M.  Groisan.  From  a  Judgment 
for  plalntlffB,  defendant  appeals.  Reversed 
and  remanded  for  new  trial. 

The  plalntUfs  allege  in  substance  that 
tbey  are  the  owners  of  certain  lands  in  Marl- 
en  county.  Or.,  whereon  is  a  growing  peach 
orchard  indosed  by  a  sufficient  fence;  that, 
notwithstanding  the  electors  of  that  county, 
tt  the  geDeral  election  of  1910,  had  voted 
against  stock  running  at  large  therein,  and 
the  connty  clerk  had  given  notice  of  that 
dedaion  of  the  electorate,  the  defendant 
liad  subsequently  allowed  his  goats  to  escape 
from  his  adjacent  premises;  and  that  they 
had  destroyed  many  peach  trees  belonging 
to  plalntUTs  to  their  damage  In  the  sum  of 
11,000.  The  answer  admits  the  tltte  of  the 
plaintiffs  to  tbe  lands  and  orchard,  but  de- 
nies that  It  was  Inclosed  by  a  sufficient,  or 
any,  fence.  The  defendant  also  confesses  to 
tbe  ownership  of  tbe  goats,  but  denies  that 
they  escaped  trom  bis  premises,  or  injured 
the  plaintifrs'  orcAiard.  The  complaint  is 
otherwise  wholly  traversed.  From  a  verdict 
and  Judgment  for  plalntUCs,  tbe  defendant 
ajipeals. 

John  H.  McNary  and  W.  T.  Slater,  both 
of  Salem,  for  appellant  John  A.  Carson  and 
Geo.  o.  Bingham,  both  of  Salem  (Carson  & 
Brown,  of  Salem,  on  the  brief),  for  respond- 
ents. 

BITRNBIT,  J.  (after  stating  tbe  facts  as 
above).  As  the  sole  gpxtnnd  for  reversing  the 
judgment  against  Urn,  the  defendant  con- 
tends that  the  coart  erred  In  giving  to  tbe 
hty  the  following  instruction:  "It  Is  also  a 
proposition  of  law  by  which  yon  shonld  be 
gtilded  •  •  •  tbat,  where  live  stock  Is 
tre^aasing  upon  premises.  If  it  goes  over 
%ch  premises,  or  such  property,  whereon  It 
1$  originally  trespassing,  and  does  damage  to 


other  property  wMdi  it  goes  upon,  it  Is  not 
a  defense  to  say  such  other  property  was 
not  inclosed  by  a  lawful  fence,  for  the  per- 
son who  permits  his  stock  to  trespass  where 
it  does  not  rightfully  belong  cannot  be  heard 
to  say  that  the  damage  caused  by  such 
stock  was  caused  by  reason  of  the  failure  to 
Indose  the  premises  upon  which  it  goes  from 
the  place  of  Its  original  trespass,  or  by  rea- 
son of  a  defective  Inclosure  of  the  premises." 

There  was  testimony  tending  to  show  that 
tbe  fence  Inclosing  the  orchard  was  defective 
to  snch  an  extent  that  the  goats  could  go 
through  it,  and  that  It  was  not  what  is  de- 
fined to  be  a  lawful  fence  within  the  mean- 
ing of  sections  6762  and  5763,  L.  O.  L.  Tbe 
first  of  these  sections  provides  that  "all  flehls 
and  indosures  shall  be  inclosed  with  a  fence 
sufficiently  dose,  composed  of  posts  and  rails, 
posts  and  palings,  posts  and  poles,  posts  and 
planks,  palisades,  or  rails  alone,  laid  up  in 
the  nuinner  commonly  called  a  'woven'  fence 
or  turf;  with  a  ditch  on  tlOxer  side,  or  wall 
of  .rock  or  stone  four  and  a  half  feet  high." 
And  the  latter  states  that  "all  such  fences 
composed  of  poste  and  rails,  posta  and  palings, 
posta  and  poles,  posta  and  planks,  or  pali- 
sades, shall  be  at  least  fonr  and  a  half  feet 
high;  those  composed  of  turf  shall  be  at 
least  four  feet  high,  with  trenches  on  either 
side  at  least  three  feet  wide  at  the  top  and 
three  feet  deep;  and  what  is  commonly 
called  a  'woven'  fence  shall  be  at  least  five 
feet  high  to  the  top  of  the  ilder;  if  not 
rldered,  shall  be  five  feet  to  the  top  rail,  and 
the  comers  shall  be  locked  with  strong  rails, 
poles,  or  stakes." 

As  amended  by  the  act  of  February  21, 
1911  (L.  19U,  p.  210),  section  5575,  L.  O.  L., 
declares  in  substance  that  if,  at  an  election 
held  for  that  purpose,  a  majority  of  all  the 
votes  is  cast  against  stock  running  at  large, 
tbe  county  derk  shall  give  notice  by  publica- 
tion In  some  newspaper  to  the  effect  that  in 
60  days  from  the  date  of  the  notice  It  shall 
be  unlawful  for  stock  to  run  at  large  under 
penalty  of  |10  for  the  first  offense,  and  |20 
for  each  subsequent  offense,  to  be  recovered 
from  the  owner  of  the  stock  In  a  dvll  action 
in  the  name  of  the  state,  for  the  benefit  of 
the  common  school  fund.  Constables  and 
road  supervisors  are  spedaUy  charged  with 
the  enforcement  of  this  law.  The  contention 
of  the  plaintiffs,  grounded  upon  this  statute, 
is  that  it  is  a  substantial  readoption  of  the 
common-law  rule  whereby  the  owner  of  ani- 
mals Is  liable  in  any  event  for  damages  sus- 
tained by  reason  of  trespassing  on  lands  of 
another.  Section  5765,  L.  O.  L.,  provides  in 
substance  that,  if  any  horse,  cattle,  or  stock 
break  into  any  indosure,  tbe  fence  being  of 
the  height  and  suffldency  defined  by  the  sec- 
tions of  the  statute  already  quoted,  the  own- 
er of  such  animal  shall  b»  responsible  for  the 
first  trespass  In  the  true  value  of  the  dam- 
ages, and  for  subsequent  trespasses  in  double 


*>«  other  ease*  see 
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damage&  Constrnlng  tMs  section,  this  court 
decided,  in  the  case  of  Campbell  t.  Brledwell, 
5  Or.  311,  that,  in  an  action  for  trespass  by 
the  animals  of  another,  the  complaint  must 
set  forth  facts  showing  an  inclosure  built  in 
substantial  compliance  with  the  statute.  The 
effect  of  that  decision  in  the  portion  of  the 
state  to  which  the  statute  is  applicable,  in- 
cladlng  Marlon  county,  la  to  reverse  the  com- 
mon-law role,  and  compel  the  landowner  to 
fence  against  stock,  instead  of  requiring  the 
owner  of  the  stock  to  keep  it  within  his  own 
inclosure.  The  section  mentioned  was  part 
of  the  act  of  1870  (L.  1870,  p.  21).  The  sub- 
Beqnent  statute  of  1907  of  which  section  5575, 
L.  O.  li.,  is  a  part  contains  nothing  necessari- 
ly conflicting  with  the  former  legislation. 
It  provides  a  penalty  In  favor  of  the  state 
for  the  use  of  the  school  fund  for  a  violation 
of  the  rule  to  be  established  by  a  majority  of 
the  votes  against  stock  running  at  large.  As 
road  supervisors  are  specially  charged  to  see 
that  the  law  is  obeyed,  It  seems  that  the 
legislative  intent  was  that,  whereas  stock 
was  formerly  allowed  to  run  on  any  unin- 
closed  lands,  including  highways,  now  by 
vote  of  the  people  such  animals  may  be  ex- 
cluded from  public  roads  and  other  open 
places,  but  that  the  rule  is  to  be  enforced 
by  a  penalty,  and  has  nothing  to  do  with 
damages  to  Individuals.  It  does  not  affect 
private  causes  of  action.  Adverting  to  the 
well-known  rule  that  all  statutes  are  to  be 
considered  to  stand,  unless  the  conflict 
among  them  is  irreconcilable,  and  that  re- 
peals by  implication  are  not  favored,  we  find 
that  these  enactments  are  not  incompatible 
with  each  other,  but  that  the  later  one  mere- 
ly furnishes  a  cumulative  remedy  against 
stock  running  at  large.  The  new  law  creates 
a  cause  of  action  in  favor  of  the  state,  and 
does  not  in  any  sense  trench  upon  or  modify 
the  cause  of  action  provided  by  the  former 
for  an  individual  sufferer  from  the  tres- 
passing of  stock. 

In  other  words,  the  former  statute  has  lim- 
ited the  rights  of  the  landowner,  and  defined 
his  duties  upon  which  depend  his  recovery  of 
damages  caused  by  trespassing  stock.  The 
mandatory  language  of  the  statute  applica- 
ble to  that  part  of  the  state  in  which  Marion 
county  lies  is  that  "all  fields  and  indosnres 
shall  be  Inclosed  with  a  fence  sufiSdently 
close,"  eta  The  landowner  must  bring  him- 
self within  the  conditions  Imposed  by  the 
statute,  else  he  cannot  prevail,  for  the  for- 
mer law  is  quite  as  obligatory  upon  him  as 
the  later  statute  is  upon  the  stockowner. 
The  tenant  of  the  dose,  being  the  moving 
party,  must  recover  on  the  strength  of  his 
own  cause  of  action,  and  can  take  nothing 
by  the  weakness  of  his  adversary's  situation. 
Besides  this,  the  statute  forbidding  stock  to 
run  at  large,  after  an  adverse  vote,  is  penal 
in  its  nature,  and  is  to  be  construed  strictly, 
so   that  it  cannot   be   held   to  confer  new  | 


rights  or  impose  consequences  not  directly 
defined  by  its  terms.  A  statute  designed 
mainly  to  obviate  the  evil  of  the  obstruction 
of  highways  by  roaming  stock,  and  impos- 
ing a  penalty,  ought  not  to  be  construed  so 
as  to  enlarge  a  remedy  for  private  parties 
which  is  already  defined  and  limited  by  an- 
other law  to  which  no  reference  is  made  by 
the  later  enactment.  The  court  was  there- 
fore in  error  in  stating  to  the  Jury  that  the 
defendant  could  not  be  heard  to  say  that  the- 
premises  of  plaintiffs  were  not  Inclosed  by  a 
suffldent  fence. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

McBRIDE,  C.  3.,  and  MOORS  and  RAM- 
SET,  JJ„  concur. 


GRIFFITH  ▼.  KLAMATH  WATER  USERS* 

ASS'N. 
(Supreme  Ooort  of  Oregon.     Dec  80,  1913.> 

1.  Watebs  and   Wateb   Cottxses   (I  238*)— 
Ibbigation— Wateb  Usbbs'  Association. 

A  by-law  of  an  aasociation  of  water  nsera 
under  an  irrigation  project,  not  organized  for 
profit,  providing  that  revenues  shall  be  raised 
by  assessment  against  shares  of  stock  appurte- 
nant to  land  for  which  water  is  available  from 
the  canals  of  the  project,  is  valid,  and  the 
directors  of  the  assodation  cannot  levy  an  as- 
sessment against  shares  appurtenant  to  land 
for  which  water  is  not  available. 

W"Bd.  Note.— For  other  cases,  see  Waters  and 
ater  Conises,  Dee.  Dig.  §  238.*] 

2.  Corporations  (S  54*)  —  "Bz-Laws"  —  Va- 
lidity. 

A  "by-law"  of.  a  private  corporation  ia  a 
permanent  rule  of  action  adopted  by  the  stock- 
holders, in  accordance  with  which  the  corpo- 
rate affairs  are  to  be  conducted,  and  it  should 
not  conflict  with  the  statute  or  charter  nor 
with  the  vested  rights  of  stockholders,  and  it 
must  operate  equally  on  all  persons  of  the  das* 
it  is  intended  to  govern. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  {{  151,  153-156 ;   Dec.  Dig.  |  54.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  939-938;    vol.  8,  p.  759C] 

Department  2.  Appeal  from  Circuit  Court, 
Klamath  County;    Henry  L.  Benson,  Judge. 

Suit  by  S.  H.  Orifflth  against  the  Klamatb 
Water  Users'  Association.  From  a  decree 
for  plaintiff  defendant  appeals.    Affirmed. 

This  is  a  suit  to  restrain  the  collection  of 
a  certain  assessment  levied  by  the  Klamath 
Water  'Users'  Association  against  certain 
lands  of  the  plaintiff  which  are  included  In 
his  stock  subscription  and  contract  It  Is 
shown  by  the  complaint  that  the  plaintiff  Is 
the  owner  of  certain  lands  within  the  Kla- 
math irrigation  project;  that  on  June  14, 
1905,  he  executed  a  certain  stock  subscrlp- 
tiou  and  contract  (a  copy  of  which  is  annex- 
ed to  the  complaint),  which  was  accepted  by 
the  defendant,  which  shares  of  stock  are  ap- 
purtenant to  plalntilTs  lands;    that  section 
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1  ot  arUde  4  of  tbe  by-laws  of  th«  corpora- 
tion reads  as  follows:  "Revenues  necessary 
for  the  accomplishment  of  the  purposes  ot 
(bis  association  shall  be  raised  by  an  assess- 
ment from  time  to  time  against  the  shares 
of  8tock  thereof  appurtenant  to  land  for 
whldi  water  Is  available  from  the  canals  of 
the  Klamath  project"  The  complaint  far- 
ther alleges:  "That  the  real  estate  herein  de- 
scribed and  owned  by  this  plalntlS  and  to 
which  said  shares  of  stock  are  appurtenant 
Is  not  land  for  which  water  Is  or  has  at  any 
time  set  forth  herein  been  available  from  the 
canals  of  tbe  Klamath  project"  That  on 
the  17th  day  of  February,  1912,  the  directors 
ot  defendant  Imposed  an  assessment  of  ten 
cents  per  share  on  plalntUTs  shares  of  stock. 
Ignoring  said  by-law,  and  that  said  shares  of 
stock  were  not  assessable  under  said  by-law. 
Defendant  demurred  to  the  complaint  The 
trial  court  overruled  the  demurrer  and,  the 
defendant  falling  to  farther  plead,  entered  a 
decree  in  favor  of  plaintiff  as  prayed  for  in 
the  complaint  From  this  decree  deftodant 
appeals. 

John  Irwin,  of  EQamath  Falls,  for  appel- 
lant D.  y.  KuykendaU,  of  Klamath  FaUs 
(Eoykendall  &  Ferguson,  of  Klamath  Falls, 
on  the  brief),  for  respondent 

BBAM,    J.    (after    stating   the   facts    as 
abore).      [1]  It    appears    that    the    United 
States  reqoirea  that  the  landowners  of  the 
different    reclamation    projects   form    some 
sort  of  organization  with  "which  the  govern- 
ment can  deal  conveniently,  instead  of  hav- 
ing to  deal  with  each  individual  landowner. 
The  association  is  not  organized  for  profit, 
nor  does  It  follow  any  coaimerclal  pursuit& 
The  assessment  in  question  was  for  the  ex- 
penses  of   tbe  association.     The  defendant 
questions  tbe  validity  of  the  by-law  quoted 
above  upon   the  ground  that  the  burden  of 
the  corporation  must  faU  on  each  sharehold- 
er alike. 

The  stock  subscription  contract  of  plain- 
tur  stlpnlates  that  no  payment  of  shares  of 
capital  stock  of  the  association  shall  be  re- 
quired except  tbe  amount  paid  to  the  United 
States  for  a  water  right;  and  that  when 
all  imyments  requisite  for  such  right  shall 
have  been  made,  and  proper  evidence  of  the 
perfection  ot  such  water  right  has  been  is- 
sued, the  subscriber's  stock  shall  be  deemed 
to  have  been  fully  paid  up,  and,  until  fully 
paid,  tbe  paymexitB  due  thereon  shall  be  a 
lien  on  tbe  land  and  shares.  The  contract 
farther  provides  tbat  assessments  shall  be- 
come, from  time  to  time  as  they  are  made 
and  levied  a  lien  on  the  land  and  the  shares 
of  stock,  and  tbat  the  manner  of  enforcing 
said  lien  shaU  be  by  foreclosure.  It  is  claim- 
ed by  counsel  for  defendant  that  the  by-law 
In  question  Is  In  conflict  with  the  provision 
in  the  contract  relating  to  assessments,  but 
it  does  not  api>ear  from  the  face  of  the  com- 


plaint that  there  is  any  such  conflict  The 
contract  does  not  provide  a  definite  time 
when  a  shareholder  shall  become  liable  for 
assessments  for  expenses,  and  it  is  very  ap- 
propriate that  ft  time  should  be  fixed  by  tbe 
by-law  which  In  effect  designates  that  such 
time  shall  be  when  water  for  the  land  is 
available  from  the  project  It  provides  for 
two  classes  of  stockholders,  one  class  for 
whose  land  water  Is  available,  and  the  other 
for  whose  land  water  is  not  available.  It 
was  proper  for  the  association  to  provide  in 
Its  by-laws  what  portion  of  the  burden  of 
expenses  each  class  should  bear.  In  so  far 
as  the  record  shows,  this  by-law  meets  with 
tbe  approval  of  the  Department  of  the  In- 
terior of  the  United  States  and  Is  not  In- 
equitable nor  unreasonable. 

[2]  A  by-law  of  a  private  corporation  Is 
a  permanent  rule  of  action  adopted  by  the 
stockholders,  In  accordance  with  which  the 
corporate  affairs  are  to  be  conducted,  iiy- 
laws  should  not  conflict  with  the  statute  or 
charter.  They  must  not  Interfere  with  the 
vested  and  substantial  rights  of  the  stock- 
holders and  must  operate  equally  upon  aU 
persons  of  the  class  which  they  are  intended 
to  govern.  1  Ckiok  on  Cor.  (6th  Ed.)  t  4a ; 
10  Cyc.  355,  856.  The  by-law  In  question  di> 
rects  the  internal  affairs  of  the  association. 
No  outside  party  appears  to  be  Interested 
therein,  and  the  association  has  no  capital 
to  be  impaired.  The  case  at  bar  differs  from 
that  of  Wills  V.  Nehalem  Coal  C!o.,  62  Or.  70, 
06  Pac.  628,  and  other  cases  dted  by  de- 
fendant's counsel.  The  proper  mode  of  pro- 
cedure, as  far  as  suggested  by  tbe  record, 
there  being  no  answer,  would  be  to  amend 
tbe  by-law  if  it  is  not  satisfactory.  By  its 
terms  the  stockholders  have  agreed  among 
themselves  as  to  the  manner  of  rulsing  the 
revenues  of  the  association.  No  reason  is 
shown  why  the  same  should  be  ignored  by 
the  directors.  Under  the  plain  provision  of 
this  by-law  of  the  association,  the  directors 
were  not  authorized  to  levy  the  assessment 
of  which  complaint  Is  made. 

GThe  demurrer  to  the  complaint  was  prop- 
erly overruled.  The  judgment  of  the  lower 
court  is  therefore  affirmed. 

McBRIDE,  C.  J.,  and  BAKIN  and  Mc- 
NARY,  JJ.,  concur. 


BARNARD  &  BUNKER  v.  HOUSER. 
(Supreme  Court  of  Oregon.     Dec.  28,  1913.) 

L  Customs  and  Usaqes  ({  12*)— Evidenob— 

Sdfficiency. 

In  proving  a  custom  it  is  necessary  to 
show,  not  only  that  it  is  universal  in  the  local- 
ity where  it  obtains,  but  also  that  it  was  known 
to  tbe  parties  contracting  with  reference  there- 
to, or  is  of  such  general  acceptance  tbat  knowl- 
edge thereof  is  neceasarily  implied. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  §i  23,  24;  Dec.  Dig.  { 
12.*] 
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2.  GlTSTOUB  AND  USAGBB  (§!  16,  16*)— EFIXCT 
— ^INTEBFBXTATION  OF  CONTBACT. 

Custom  is  used  in  evidence  only  aa  a 
means  of  interpretation  of  a  contract,  and  not 
to  import  into  it  new  terms. 

[Ed.  Note.— For  other  cases,  gee  Castoms  and 
Usages,  Cent  Dig.  JS  27,  28,  30-33;  Dec.  Dig. 
SI  16,- la*] 

8.   SaUS  (I  82*)— CONSTBUCTION  or  CORTBACT 

— TiMB  FOB  Payment  of  Pbicb. 

A  contract  to  sell  a  quantity  of  barley  and 
to  deliver  it  f.  o.  b.  steamer  between  certain 
dates,  being  merely  executory,  denotes  that 
tender  of  payment  must  be  made  contempora- 
neously with  delivery  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  229-233;    Dec.  Dig.  §  82.*] 

4.  CiTSTOMS  AND   USAGES    (§  17*)— COHSTBUO- 

TiON  OF  Contbaot— Effect. 

Under  a  contract  to  sell  a  quantity  of  No. 
1  barley,  Portland  Standard,  and  to  deliver  it 
f.  o.  b.  steamer,  custom  cannot  be  relied  on 
to  show  a  further  agreement  that  the  seller 
must  furnish  a  certificate  that  the  barley  is 
of  the  quality  provided  in  the  contract;  such 
an  agreement  being  in  contradiction  of  the  con- 
tract making  payment  of  price  and  delivery  de- 
pendent covenants. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {  34;   Dec.  Dig.  f  17.*] 

5.  Pleading  (|  8*)  —  BIattebs  of  Fact  ob 
Conclusions. 

An  allegation  in  the  complaint  that  defend- 
ant has  failed  to  deliver  barley  sold  to  plain- 
tiff in  accordance  with  the  terms  of  the  con- 
tract, without  showing  wherein  the  delivery 
failed  to  comply  with  the  contract,  does  not 
state  facts,  bat  merely  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §{  12-28%l  68;   Dec.  Dig.  §  8.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomali  Connty ;   W.  N.  Gatens,  Judge. 

Action  by  Barnard  &  Bunker,  a  corpora- 
tloa,  against  M.  Houser.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

The  plaintiff,  a  California  corporation, 
brings  this  action  against  a  grain  dealer  re- 
siding in  this  state.  The  complaint  alleges : 
"That  on  or  about  November  7,  1911,  plain- 
tiff contracted  and  agreed  with  defendant  to 
buy  of  him,  and  the  defendant  contracted  to 
sell  to  the  plaintiff,  150  tons  of  No.  1  feed 
barley,  Portland  Standard,  at  the  price  of 
$1.65  per  hundred  pounds,  and  at  said  time 
defendant  further  contracted  and  agreed  to 
deliver  said  barley  1  o.  b.  steamer  at  the 
dty  of  Portland,  Or.,  for  shipment  between 
November  15,  1911,  and  December  15,  1911." 
The  complaint  also  alleges,  in  substance,  that 
the  term  "No.  1  feed  barley,  Portland  Stand- 
ard," was  understood  by  plaintiff  and  de- 
fendant to  mean  a  quality  equal  to  samples 
of  No.  1  feed  barley  approved  by  the  Cham- 
ber of  Commerce,  Portland,  Or.  There  is  In 
the  Initial  pleading  this  allegation :  "That  at 
the  time  said  contract  was  made  it  was  and 
Is  now  the  custom  and  usage  of  trade  and 
commerce  carried  on  In  said  dty  of  Portland 
and  the  state  of  Oregon,  and  particularly 
among  those  engaged  in  the  business  of  buy- 
ing and  selling  grain  thereat  and  with  oth- 
ers, that  upon  delivery  of  barley  sold  upon 


contract  calling  for  "No.  1  feed  barley,  Port- 
land Standard,'  the  seller  is  required  to  fur- 
nish the  buyer  with  a  certificate  issued  by 
the  ofi9cial  inspector  of  the  said  Chamber  of 
Commerce  or  other  disinterested  and  compe- 
tent i)er8on  to  the  effect  that  the  barley  de- 
livered is  of  the  quality  provided  in  the  con- 
tract before  the  buyer  Is  required  to  pay  for 
same,  and  said  custom  and  usage  was  at  all 
times  well  understood  between  the  plaintiff 
and  defendant  herein."  It  Is  agreed  that 
the  contract  was  modified  by  mutual  consent 
so  that  delivery  should  be  made  free  on 
board  dock  at  Portland,  Or.,  instead  of  on  the 
steamer.  The  complaint  further  alleges.  In 
substance,  that  the  contract  was  further 
modified  so  that  the  defendant  had  the  option 
either  to  furnish  the  certificate  already  men- 
tioned, or  a  sample  of  the  barley  showing  the 
same  to  be  as  provided  in  the  contract;  but 
this  modification  Is  denied.  The  complaint 
closes  with  this  averment:  "That  defendant 
has  failed,  neglected,  and  refused  to  deliver 
said  barley  to  plaintiff  In  accordance  with 
the  terms  of  said  contract  and  defendant 
wholly  failed,  neglected,  and  refused  to  fur- 
nish plaintiff  with  either  the  said  certificate 
or  sample  mentioned  in  paragraph  6  of  this 
complaint,  and  plaintiff  has  thereby  lost 
profits  and  has  sustained  damage  in  the  sum 
of  $450."  The  making  of  the  contract  Is  ad- 
mitted, except  that  it  Is  denied  that  the  bar- 
ley was  to  be  Portland  Standard.  The  al- 
leged custom  Is  also  denied,  as  well  as  the 
failure  to  deliver.  The  court  heard  the  same 
without  a  Jury  and  made  findings  of  fact 
and  conclusions  of  law  which  are  identical 
with  the  complaint  From  a  Judgment  In  fa- 
vor of  the  plaintiff  in  the  sum  of  $300,  the 
defendant  appeals. 

S.  B.  Huston,  of  Portland,  for  appellant. 
W.  W.  Banks,  of  Portland,  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  In  proving  a  custom  It  Is  neces- 
sary to  show  not  only  that  it  was  universal 
in  the  locality  where  It  obtains,  but  also  that 
it  was  known  to  the  parties  contracting  in 
reference  thereto,  or  that  It  was  of  such  gen- 
eral acceptance  that  knowledge  of  the  same 
would  be  necessarily  implied.  There  Is  no 
testimony  In  the  record  showing  that  the  cus- 
tom was  imiveisal.  On  the  contrary,  every 
witness  speaking  on  the  subject  says  that  by- 
far  the  greater  part  of  the  grain  handled 
at  the  port  of  Portland  was  marketed  with- 
out any  certificate  whatever,  and  the  testi- 
mony further  falls  to  show  that  the  defend- 
ant knew  of  the  alleged  custom.  The  utmost 
that  is  shown  by  the  testimony  concerning 
plaintiff's  knowledge  is  that  on  two  occasiona 
a  certificate  of  the  quality  of  the  grain  sold 
was  furnished. 

[2]  Custom  Is  used  In  evidence  only  as  a 
means  of  interpretation  of  a  contract,  and 
not  for  the  purpose  of  Importing  into  It  new 
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terms.  Holmes  y.  Whltafcer,  23  Or.  319,  31 
Pac.  706;  Savage  t.  Salem  Mills  Co.,  48  Or. 
I,  85  Pac.  09,  10  Ann.  Cas.  1066. 

[S]  The  contract  pleaded  waa  merely  an 
execntory  one  for  tbe  sale  of  the  commodity 
named.  It  denotes  that  the  tender  of  pay- 
ment most  be  made  contemporaneously  with 
the  dellTery  of  the  goods.  Payment  and  de- 
livery in  such  contracts  are  dependent  oove- 
nants. 

[4]  It  does  not  imply  that  the  seller  shall 
do  tiw  farther  act  of  furnishing  a  certlflcate 
of  the  quality  of  the  goods.  Having  alleged 
that  the  plalntUI  agreed  to  buy  and  the  de- 
fendant agreed  to  sell  tbe  grain  In  question, 
it  would  be  a  contradiction  of  that  express 
contract  if  custom  could  be  relied  upon  to 
(Uspnte  its  plain  terms  of  payment  and  say 
that,  although  one  has  agreed  to  buy  and  the 
other  to  sell,  yet  custom  will  eliminate  tbe 
feature  of  mutual  dependent  covenants  and 
make  them  successive. 

[S]  Still  farther,  the  allegation  of  tbe  com- 
plaint,  reiterated  as  a  finding  of  tact,  is 
"that  defendant  has  failed,  neglected,   and 
refused  to  deliver  said  barley  to  plaintiff  in 
accordance  with  the  terms  of  said  contract" 
This  does  not  state  facts,  but  merely  a  con- 
dnslon.     If  the  plaintifT  would  recover,  he 
shonld  allege  facts  showing  wherein  the  de- 
livery did  not  comply  with  the  terms  of  the 
contract,  so  tliat  the  court  could  judge  wheth- 
er comipliance  had  been  accomplished  or  not 
In  this  sense  the  findings  of  fact  do  not  Jus- 
tify the  Judgment 

For  these  reasons,  the  Judgment  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 


McBBIDE.  C.  J. 
SEY,  JJ.,  concur. 


and  MOOBB  and  RAM- 


HILLS  T.  SHAW. 

(Supreme    Court  of  Oregon.     Dec.  80,  1913.) 

1.  PusADiwo     (I    367*)  — Monows  — Making 
MOBK  Dkfiwxxb  akd  Cbbtaiw, 

In  an  action  against  a  surgeon  for  mal- 
practice, there  was  no  error  in  refusing  to  re- 
quire plaintiff  to  make  more  definite  and  certain 
a  complaint  -which  alleged  that  defendant's  neg- 
ligence consiated  of  not  bringing  and  keeping 
the  broken  parts  of  plaintiff's  Done  into  ap- 
position, and  while  the  broken  parts  overlap- 
ped in  placing  tbem  in  a  wire  splint  and  after- 
wards m  a  plaster  cast,  and  permitting  them 
to  remain  in  that  condition  for  16  weeks. 

FEd.  Kote. — For  other  cases,  see  Pleading, 
Cent  iwlg.  H  «*»  1173-1193;  Dec.  Dig.  f 
367.»] 

2  Phtsiciaws  awd  Subomns  (I  18*)  — Ac- 
tions FOK   adUl^KACTICB-EVIDBHOB. 

In  an  action  for  malpractice,  an  allegation 
of  the  complaint  that  defendant  was  a  practic- 
ine^wdcian  and  Btirgeon  practicing  his  profM- 
iijfn^  •  ritv  in  the  state,  m  connectioD  with 
?h.  l.«  ^SaUtinS    the  practice  of  medicine 
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facie,  tbe  requisite  sUn  and  ablUty  to  practice 
his  profession  in  tbe  state. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §|  34-11,  43-46,  48; 
Dec.  Dig.  {  li«] 

3.  Phtsioians  and  SxTaoKONS  (S  16*)— Lia- 
BiuTT  FOB  Malpbactick— Cask  and  Skill 
RxqtnBED. 

If  a  regularly  licensed  physician  with  rea- 
sonable diligence  employs  tbe  skill  of  which  be 
is  ixwsessed  in  treating  a  surgical  case,  be  is 
not  liable  for  an  error  of  Judgment,  and  the 
mere  fact  that  an  untoward  tesult  ensues  is  not 
evidence  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  f  32 ;  Dec.  Dig.  {  15.*] 

4.  Phtsioians  and  Subobons  (i  18*)— Ac- 
tions FOB  MAI.FBACTICB— Evidence. 

In  an  action  against  a  surgeon  for  mal- 
practice, evidence  held  insnfBcient  to  sustain 
a  verdict  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {{  34-41,  43-46,  48 ; 
Dec.  Dig.  f  la*] 

Departm«it  1.  Appeal  from  Circuit  Court, 
Josephine  County;  F.  M.  Calkins,  Judge. 

Action  by  Thomas  Curtis  Hills  against  H. 
M.  Shaw.  From  a  Judgment  for  plaintlfC  for 
^,000,  defendant  appeals.  Reversed  and  re- 
manded, with  directions  to  enter  a  Judgment 
of  nonsuit 

H.  D.  Norton,  of  Grants  Pass,  for  appel- 
lant C.  L.  Reames,  of  Portland  (R.  O. 
Smith,  of  Grants  Pass,  on  the  brief),  for  re- 
spondent 

BURNETT,  3.  It  appears  In  tbe  record 
that  the  plaintiff's  leg  was  broken  on  June 
4,  1910;  that  the  defendant  was  called  to 
treat  the  same  and  undertook  to  reduce  the 
fracture.  It  is  admitted  that  at  all  the  times 
mentioned  in  the  pleadings  he  was  a  physi- 
cian and  surgeon  practicing  his  profession  in 
Ashland,  Or.  The  complaint  specifies  the 
negligence  imputed  to  the  defendant  in  these 
words:  "That  the  negligence,  unskillfulness, 
and  carelessness  of  the  defendant  of  which 
the  plaintiff  complains  herein  consisted  of 
the  defendant's  not  bringing  and  keeping 
said  broken  parts  of  said  bone  into  apposi- 
tion together ;  in  placing  said  bone  and  said 
leg,  while  said  broken  parts  were  not  in  ap- 
position together,  and  while  said  broken 
parts  of  said  bone  overlapped  each  other  In 
a  wire  splint  or  mesh  and  afterwards  in  a 
plaster  cast,  and  in  permitting  and  suffering 
said  leg  and  said  bones  to  remain  in  that  po- 
sition and  condition  for  16  weeks,  thus  ren- 
dering it  impossible  for  said  broken  bones  to 
either  unite,  heal,  or  to  grov  together." 
The  court  overruled  a  motion  made  by  tbe 
defendant  to  require  the  plaintiff  to  make 
the  complaint  more  definite  and  certain  so 
as  to  show  with  greater  particularity  what 
act  or  duty  the  defendant  failed  to  perform 
in  attempting  to  bring  the  parts  of  the  frac- 
tured bone  into  apposition.  The  answer  ad- 
mitted the  breaking  of  the  bone,  and  that 
the  defendant  attended  the  plaintiff  for  the 


topic  and  Motion  NUMBER  In  Dec  Die  A  Am.  Dls.  Kejr-No.  Serlea  *  Rep'r  Indexw 


230 


187  PACIFIC  BEPOBTBB 


«)r. 


pnrpose  of  treating  Mm  on  that  accoimt  It 
alleges  that  the  defendant  reduced  the  frac- 
ture by  the  application  of  treatment  and 
methods  generally  used  and  applied  in  such 
cases,  and  by  an  approved  and  recognized 
system  of  surgery;  that  he  attended  the 
plaintiff  up  to  July  23,  1910,  when  the  de- 
fendant removed  to  Coos  county,  Or.,  and 
thereupon  terminated  his  attendance  upon 
■the  plaintiff  with  the  latter's  consent,  and 
that  thereafter  he  never  treated  the  plaintiff 
In  any  manner.  It  is  admitted  in  the  reply 
that  on  July  23,  1910,  the  defendant  was 
about  to  remove  from  Ashland  to  Coos  coun- 
ty, and  left  the  plaintiff  in  care  of  another 
physician  of  Ashland,  who  continued  to  treat 
the  plaintiff  for  about  a  period  of  one  montli 
afterwards;  but  the  reply  further  alleges 
that  the  second  physician  was  acting  solely 
for  the  defendant  At  the  close  of  plalntlfTs 
case  the  defendant  moved  for  judgment  of 
nonsuit  on  the  ground  that  the  plaintiff  had 
failed  to  prove  a  cause  sufficient  to  be  sub- 
mitted to  the  Jury.  This  motion  was  over- 
ruled, and  at  the  close  of  the  whole  case  on 
the  testimony  the  defendant  moved  the  court 
to  direct  a  verdict  in  his  favor  on  the  ground 
that  the  plaintiff  had  proved  no  cause  of  ac- 
tion against  the  defendant  The  court  also 
refused  the  motion  of  the  defendant  to  set 
aside  the  verdict  against  him.  The  rulings 
of  the  court  upon  these  several  motions  con- 
stitute the  assignments  of  error  relied  upon 
by  the  defendant  on  this  appeal. 

[1]  We  will  consider  only  the  ruling  of  the 
court  upon  the  motion  to  make  the  complaint 
more  definite  and  certain,  and  the  decision 
on  the  motion  for  nonsuit  It  Is  safer  and 
better  pleading,  in  cases  like  the  one  in  hand, 
for  the  plaintiff  to  set  out  with  particularity 
the  acts  or  omisslQns  counted  upon  to  estab- 
lish the  negligence  Imputed  to  the  defendant. 
We  are  not  prepared  to  say,  however,  that 
the  court  was  in  error  in  refusing  the  motion 
to  make  the  complaint  more  definite. 

In  Cederson  v.  Navigation  Co.,  38  Or.  343, 
62  Pac.  637,  63  Pac.  763,  one  of  the  defend- 
ant's trains  left  the  rails  on  which  it  was 
running,  and  killed  plaintiff's  decedent,  who 
was  walking  near  the  track.  Negligence  was 
Imputed  to  the  defendant  in  general  terms  In 
connection  with  the  death  of  the  decedent 
The  court  declared  in  that  case  that  "it  can- 
not be  supposed  that  strangers  should  be  in- 
timately cognizant  of  the  Immediate  condi- 
tion of  the  appliances  and  the  exact  manner 
of  the  management  and  operation  of  a  rail- 
road and  its  engines  and  cars.  These  are 
matters  peculiarly  within  the  specific  knowl- 
edge of  the  persons  or  company  having  the 
road  in  charge.  •  •  •  Under  such  condi- 
tions, it  was  not  error  to  deny  the  motion : 
Chicago  City  Ky.  Co.  v.  Jennings,  157  111. 
274,  41  N.  B.  629;  Young  v.  Lynch,  66  Wis. 
614,  29  N.  W.  224;  Atchison,  etc.,  R.  B.  Co. 
V.  O'NeUl,  49  Kan.  367,  30  Pac.  470;  San 
Antonio,  A.  &  P.  By.  Co.  v.  Adams,  6  Tex. 
Civ.  App.  102,  24  S.  W.  838;   Eltto  v.  Wal- 


deck,  61  Wis..  567,  8  N.  W.  863."  In  ap- 
proving this  case,  Mr.  Justice  Slater,  in  Ken- 
nedy V.  Hawkins,  54  Or.  164,  168,  102  Pac. 
733,  734  (26  li.  B.  A.  [N.  S.]  606),  said:  "It  Is 
always  necessary  In  pleading  negligence  to 
allege  that  some  act  was  negligently  done,  or 
that  something  that  ought  to  have  been  done 
waB  omitted,  but  It  Is  not  necessary  to  set 
forth  the  particular  facts  that  show  the  act 
or  omission  to  have  been  negligent  •  *  * 
This,  however,  does  not  relieve  the  plaintiff 
from  proving  a  particular  act  of  negligence 

upon  wUch  she  bases  her  right  to  recover. 
*    *    •» 

The  court  was  not  wrong  in  denying  the 
motion  to  make  the  complaint  more  definite. 

The  testimony  for  the  plaintiff  shows  this 
state  of  facts :  The  defendant  waa  called  to 
treat  the  broken  leg  on  June  4,  1910,  as- 
sisted by  Dr.  Brower,  who  administered  the 
anaesthetic.  After  adjusting  the  broken 
parts  of  the  bone,  the  defendant  first  ap- 
plied wire  splints,  surrounding  the  thigh,  and 
attached  a  weight  hung  over  a  puUey  so  as  to 
keep  the  leg  in  extension  and  prevent  lapping 
of  the  bones,  with  consequent  shortening  of 
the  limb.  A  few  days  later,  when  the  swell- 
ing Iiad  subsided  somewhat,  the  dressing  was 
changed,  and  a  plaster  cast  was  put  around 
the  limb  with  the  extension  weights  still  ap- 
plied. Tlie  cast  was  changed  from  time  to 
time  as  the  swelling  decreased  further,  and 
on  July  23d  of  that  year  the  defendant  no- 
tlfled  the  plaintiff  of  his  intention  to  remove 
to  Coos  county.  Or.,  and  left  the  case  in 
charge  of  Dr.  Brower.  To  all  appearances, 
so  far  as  the  testimony  discloses,  the  leg  was 
treated  by  the  usual  methods  known  and  ap- 
proved by  reputable  surgeons.  About  a 
week  after  the  defendant  had  gone.  Dr.  Brow- 
er removed  the  cast,  installed  another  one, 
and  removed  the  extension  weights.  About 
this  time  the  plaintiff  began  to  sit  up  in  bed, 
and  later  got  up,  moved  about  the  hospital 
on  crutches,  and  sat  up  almost  dally  on  the 
porch.  Some  time  during  the  month  of  Au- 
gust, Dr.  Brower  took  the  plaintiff  in  hla 
automobile  into  the  town  of  Asliland,  assisted 
him  out  upon  the  street,  and  left  him  to 
himself  for  possibly  an  hour.  The  plaintUt 
testlfles  that  during  the  time  he  was  moving 
about  the  town  he  began  to  suffer  excruciat- 
ing pain  In  his  leg,  and  was  compelled  to  go 
into  a  store  and  sit  down  with  the  leg 
propped  up.  Dr.  Brower  took  him  back  to 
the  hospital,  and,  as  he  testifies,  began  to 
suspect  soon  afterwards  that  a  union  of  the 
bone  had  not  been  achieved.  He  then  called 
other  surgeons,  who  confirmed  his  suspi- 
cion that  the  bone  had  not  united,  and  on 
September  19tb  they  operated  upon  the  leg 
by  cutting  into  it  at  the  point  of  fracture. 
It  was  then  discovered  for  certain  that  the 
bone  had  not  united,  that  the  ends  had  slip- 
ped past  each  other  about  two  inches,  and 
that  in  so  doing  the  lower  fragment  had 
turned  halfway  round  upon  its  axis,  so  that 
the  two  ends  of  the  oblique  fracture  were,  as 
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one  witness  pnts  It,  "back  to  bade"  In  tbe 
operation  which  ensued  it  became  necessary 
to  remoTe  part  of  the  bone,  so  that  when  the 
fiactare  finally  healed  the  plaintUTs  right 
leg  was  about  three  inches  shorter  than  the 
other.  The  question  to  be  determined  is 
whether  there  is  proof  of  negligence  on  the 
part  of  the  defendant  sufficient  to  be  sub- 
mitted to  the  Jury. 

[14]  It  is  not  urged  that  the  defendant 
was  not  possessed  of  the  requisite  skill  and 
ability  to  practice  his  profession  in  this  state. 
On  the  contrary,  it  is  alleged  and  admitted 
that  "the  defendant  has  been  and  now  is  a 
practicing  physician  and  surgeon  practicing 
said  profession  in  Ashland,  Jackson  county, 
Or."  In  connection  with  the  laws  regulating 
the  practice  of  medicine  and  surgery,  this 
necessarily  implies  that  prima  fade,  at  least, 
he  had  the  requisite  skill  and  abUlty.  The 
essence  of  the  charge  la  that  he  did  not  ex- 
ercise tlie  sklU  of  which  he  was  possessed. 
In  the  weU-consldered  case  of  McGraw  t. 
Kerr,  23  Colo.  App.  163,  128  Paa  870,  in 
speaking  of  a  surgeon,  among  others,  certain 
roles  are  thns  laid  down :  "He  does  not  un- 
dertake to  warrant  a  cure,  and  is  not  re- 
sponslhle  for  want  of  success,  unless  that 
want  results  from  failure  to  exercise  ordi- 
nary care,  or  from  his  want  of  ordinary 
skiU.  •  •  •  If  he  possesses  ordinary 
skill,  and  exercises  ordinary  care  in  apply- 
ing It,  he  Is  not  responsible  for  mistake  of 
Judgment  •  •  •  The  fact  that  an  in- 
jured limb  Is  defective  after  treatment  is 
not  eTldence  of  negligence  on  the  part  of  the 
phfsidan  treating  it"  That  was  a  case 
where  negligence  was  Imjmted  to  the  de- 
fendant, a  surgeon,  in  the  treatment  of  a 
fractured  arm.  The  court  further  said: 
"Defendant  requested  an  instruction  to  the 
effect  that  tbe  ftict  that  perfect  or  even  good 
results  were  not  obtained  is  not  of  itself  any 
evidence  tliat  the  physician  was  negligent, 
and  that,  in  determining  the  question  of 
whether  tbe  defendant,  upon  the  facts  in 
evidence,  was  negligent  or  not  negligent,  tbe 
condition  of  plalntlfTs  arm  at  the  time  of 
trial,  or  when  defendant's  treatment  ceased, 
was  not  to  be  considered  as  evidence  bearlAg 
upon  that  question.  Tbe  instruction  was  re- 
fused, and  Its  equivalent  or  substance  was 
not  given.  Both  from  reason  and  authority 
it  is  clear  that  the  result  obtained  from  an 
operation,  or  treatment,  in  a  case  of  medi- 
cine or  surgery,  is  ordinarily  neither  prima 
fiide,  nor  any  evidence  of  negligence.'  ♦  ♦  • 
A  surgeon  may  be  assiduous,  painstaking, 
and  careful  to  the  last  degree,  using  all  the 
recognized  means  at  his  command,  both  or- 
dinary and  extraordinary,  and  still  falL  In 
such  cbse  it  is  manifest  that  failure  Is  nei- 
ther the  result  nor  evidence  of  neglect  Neg- 
ligence on  the  part  of  a  physician  consists  in 
Us  doing  something  which  he  should  not 
liave  done,  or  In  omitting  to  do  something 
ffWcft  be  shonld  have  done.  By  allowing 
Oiejary  to  consider  any  Imperfect  position 


of  the  fragments  of  tb»  bone  wUeh  had  been 
broken,  as  evidence  of  negligence,  appellant 
was  not  tried  for  what  he  did  or  omitted  to 
do,  but  by  the  criterion  of  results.  If  the 
Jury  could  regard  an  imperfect  position  of 
the  bone  as  evidence  on  the  question  of  ap-. 
pellant's  exercise  of  care,  then  the  doctrine 
of  res  ipsa  loquitur  applies.  *  •  •  The 
maxim  res  Ipsa  loquitur  has  no  place  nor  ap- 
plication in  a  case  like  this,  and  the  Jury 
should  have  been  so  advised." 

In  Ewlng  V.  Goode  (C.  C.)  78  Fed.  442,  the 
court  said :  "A  physician  is  not  a  warrantor 
of  cures.  If  the  maxim,  res  ipsa  loquitur, 
were  applicable  to  a  case  like  this,  and  a 
failure  to-  cure  were  held  to  be  evidence, 
however  slight  of  negligence  on  the  part  of 
the  physician  or  surgeon  causing  the  bad 
result,  few  would  be  courageous  enough  to 
practice  the  healing  art  for  they  would  have 
to  assume  financial  liability  for  nearly  all 
the  'Uls  that  flesh  Is  heir  to.' " 

The  following  precedents  are  instructive: 
Langford  v.  Jones,  18  Or.  307,  22  Fac.  1064; 
Williams  V.  Poppleton,  3  Or.  139;  Jackson 
V.  Bumham,  20  Colo.  532,  39  Pac.  677 ;  Wells 
▼.  Ferry-Baker  Lbr.  Co.,  67  Wash.  658,  107 
Pac.  869,  29  L.  B.  A.  (N.  S.)  426;  SUloch  v. 
Holm,  100  Minn.  276,  111  N.  W.  264,  9  L.  B. 
A.  (N.  S.)  712 ;  Haire  v.  Beese,  7  Phila.  (Pa.) 
138;  Wood  v.  Barker,  49  Mich.  295,  13  N. 
W.  507 ;  Wurdemann  v,  Barnes,  92  Wis.  206, 
66  N.  W.  Ill;  Dye  v.  Corbln,  59  W.  Va.  266, 
63  S.  E.  147 ;  Sweeney  t.  Ervlng,  35  App.  D. 
C.  57.  The  substance  of  the  doctrine  taught 
by  these  cases  is  that  if  a  regulariy  licensed 
physician  with  reasonable  diligence  employs 
the  skill  of  which  he  is  possessed  in  treating 
a  surgical  case,  he  is  not  liable  for  an  er- 
ror of  Judgment  and  that  tbe  mere  fact  that 
an  untoward  result  ensues  is  not  in  any  sense 
evidence  of  negligence.  There  are  so  many 
elements  combating  the  surgeon  in  his  ef- 
forts to  restore  a  patient  to  bodily  soundness 
that  he  can  do  no  more  than  exercise  his  best 
skill  and  Judgment  to  accomplish  the  desired 
result  It  has  been  said:  "The  distinction 
between  an  error  of  Judgment  and  negli- 
gence is  not  easily  determined.  It  would 
seem,  however,  that  if  one,  assuming  a  re- 
sponsibility as  an  expert,  possesses  a  knowl- 
edge of  the  facts  and  circumstances  connect- 
ed with  the  duty  he  Is  about  to  perform,  and, 
bringing  to  bear  all  his  professed  experience 
and  skill,  weighs  those  facts  and  circum- 
stances, and  decides  upon  a  course  of  action 
which  be  faithfully  attempts  to  carry  out 
then  want  of  success,  if  due  to  such  course 
of  action,  would  be  due  to  error  of  Judgment 
and  not  to  negligence.  But  if  he  omits  to 
inform  himself  as  to  the  texts  and  circum- 
stances, or  does  not  possess  the  knowledge, 
experience,  or  skill  which  he  professes,  then 
a  failure,  if  caused  thereby,  would  be  negli- 
g^ica  'No  one  can  be  charged  with  careless- 
ness, when  he  does  that  which  his  judgment 
approves,  or  where  be  omits  to  do  that  of 
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which  he  has  no  time  to  Judge.  Such  act  or 
omission,  If  faulty,  may  be  called  a  mistake, 
but  not  carelessnesa'"  The  Tom  Lysle  (D. 
C.)  48  Fed.  690,  693. 

The  Ideal  to  achieve  which  the  surgeon 
strives  In  cases  of  this  kind  Is  to  establish 
coaptation  of  the  broken  parts  of  a  bone  with 
the  surfaces  of  the  fresh  fracture  touching 
each  other  so  that  the  bone  Is  restored  to  its 
original  situation,  and  then  by  bandages  or 
other  appliances  to  keep  It  in  position  until 
healing  ensues.  This  is  the  utmost  that  the 
highest  degree  of  surgical  skill  can  accom- 
plish. Nature  must  do  the  rest  What,  then. 
Is  proven  here  showing  that  the  defendant 
was  remiss  in  his  duty?  It  is  admitted  that 
he  properly  diagnosed  the  case  as  a  fracture 
of  the  right  femur.  Did  he  endeavor  to  as- 
certain by  palpation  whether  the  parts  of 
the  bone  were  in  apposition?  The  testimony 
shows  that  he  did  make  such  an  efFort  Did 
he  apply  proper  dressings  to  maintain  that 
situation?  The  record  of  the  trial  affirms 
this.  Did  he  install  extension  weights  to 
overcome  the  natural  muscular  contraction 
tending  to  displace  the  bone?  It  is  admitted 
by  .the  testimony  of  the  plaintiff  himself. 
The  treatment  was  not  done  In  a  comer.  It 
was  performed  in  a  public  hospital,  in  the 
presence  of  another  physician  and  the  attend- 
ant nurses.  The  testimony  gives  no  history 
of  any  shortening  of  the  leg  or  sldewlse 
displacement  of  the  foot  during  the  defend- 
ant's connection  with  the  case,  both  of  which 
would  have  been  apparent  to  any  layman  if 
during  that  time  the  broken  bone  had  got  in- 
to the  unnatural  position  discovered  at  the 
final  operation  performed  by  the  other  sur- 
geons. It  was  not  until  after  the  plaintiff 
had  begun  to  sit  up  and  move  around  on 
crutches  and  had  gone  into  town  in  the  auto- 
mobile that  a  misplacement  or  nonunion  was 
suspected.  Dr.  Brower,  testifying  as  plain- 
tiff's witness,  states  that  it  was  not  nntU 
after  the  automobile  excursion  that  he  even 
feared  that  anything  was  wrong  about  the 
broken  bone.  No  lacik  of  application  of 
the  ordinary  remedies  is  shown.  Reduced  to 
its  lowest  terms,  the  case  is  one  where  the 
surgeon  has  treated  a  case  in  which  the  re- 
sult was  a  failure.  There  la  nothing  to 
show  that  he  did  not  do  his  best  with  what 
skill  he  possessed.  The  error  of  plalntifTs 
contention  consists  in  relying  upon  the  abor- 
tive result  of  the  treatment  as  an  evidence 
of  negligence  on  the  part  of  the  defendant, 
without  showing  further  that  some  careless 
act  or  omission  of  his  produced  that  unde- 
sirable consequence.  To  hold  the  defendant 
liable  under  such  circumstances  would  be  to 
make  him  an  absolute  insurer  of  success  in 
every  operation  which  he  undertook.  Such  a 
rule  would  be  too  drastic  to  be  applied  to 
the  medical  and  surgical  profession,  and  is 
not  borne  out  by  the  authorities.  However 
deplorable  the  condition  of  the  plaintiff,  there 


is  a  hiatus  in  the  testimony  on  his  behalf  be- 
tween the  time  the  defendant  ceased  to  treat 
him  and  the  subsequent  discovery  of  the  non- 
union of  the  bone  which  breaks  the  connec- 
tion of  the  defendant  with  the  untoward  re- 
sult so  far  as  negligoice  is  concerned. 

The  cause  is  remanded,  with  direction^  to 
enter  a  Judgment  of  nonsuit 

McBRIDi:,  C.  J.,  and  MOORB  and  RAH- 
SBZ,  JJ.,  concur. 


ROSEBBRRT  v.  EDWARD  F.  NIBHAUS  ft 
CO.    (S.  F.  6,18L) 

(Supreme  Court  of  California.     Dec.  6,  1913.) 

1.  Negligencb     (§     136*)  —  AonoRS  —  Jubt 
Question. 

In  an  action  for  damages  for  personal  ia- 
juries  to  plaintiff,  while  upon  defendants'  prem- 
ises on  a  Dusineas  errand,  the  question  of  plain- 
tiff's contributory  negligence  in  going  near  a  de- 
fectively placed  lumber  pile  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent.  Dig.  {§  277-353 ;    Dec.  Dig.  {  136.»] 

2.  NeqLIGKNOK  (8  66*)— INJUBIBS— CONTBIBIT- 
TOBT  NeQUOENCE. 

Where  plaintiff  visited  defendants'  premises 
to  see  to  the  removal  of  a  boiler  purchased  by 
plaintiff's  master  from  defendant  plaintiff  hs 
not  chargeable  with  knowledge  of  the  effect  of 
the  vibration,  caused  by  the  truck  on  which  the 
boiler  was  loaded,  upon  a  lumber  pile,  because 
not  knowing  upon  what  substance  the  lumber 
was  laid. 

[Ed.  Note.— For  other  cases,  see  Negligenoe» 
Cent  Dig.  §§  S6-89;   Dec.  Dig.  {  66.*] 

3.  NeQUQENCE    (8   69*)— CONTBIBUTOBT    Neo* 
UOENCE — FoBOETrnLNESB. 

Forgetfulness  of  a  known  danger  will  not 
always  defeat  a  recovery  by  one  injured;  to 
forget  not  being  negligence,  unless  it  showa 
want  of  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §  96;   Dec.  Dig.  |  69.*] 

4.  Negligence  (S  136*)— Licenses. 

While  one  who  unnecessarily  remains  up- 
on the  premises  of  another  after  finishing  his 
business  may  become  a  licensee  or  a  trespasser, 
Ijlaintiff  did  not  as  a  matter  of  law,  become  a 
licensee  or  trespasser  where  he  was  an  invitee 
on  defendants'  premises,  and  after  finishing  his 
business  remained  a  short  time  to  tell  the  rep- 
resentative of  defendant  good-bye. 
'[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  88  277-353;    Dec.  Dig.  {  136.*] 

5.  Negligence  (8  136*)— Contbibutoby  Nco- 

UOENCE. 

That  plaintiff,  who  was  upon  defendants' 
premises  to  see  to  the  removal  of  a  boiler  pur- 
chased by  his  master,  attempted  to  walk  out  the 
wagon  gate  behind  the  wagon  loaded  with  the 
boiler,  that  fact  will  not  render  him  guilty  of 
contributory  negligence  as  a  matter  of  law, 
even  though  he  could  have  stepped  tiirough  de- 
fendants' office  in  absolute  safety. 

[Ed.  Note. — For  other  cases,  see  Negligence. 
Cent  Dig.  88  277-353 ;   Dec  Dig.  {  136.*]    ^^ 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Frank  J.  Murasky,  Judge. 

Action  by  Robert  B.  Roseberry  against 
Edward  F.  Nlehaus  tc  Co.  From  a  Judgment 
for  plaintiff  and  an  order  denying  the  mo- 
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ttm  Atr  new  trial,  defendant  appeals.    Af- 
flimed 

James  Bf.  Eoford,  of  Berkeley,  for  appel- 
lant J.  E.  Johnson,  of  San  Francisco,  for 
respondent 

MBLVIN,  J.  Plaintiff  was  Injured  by  the 
blllng  of  lumber  wblch  bad  been  piled  on 
the  premises  of  defendant  He  was  award- 
ed damages  In  tbe  sum  of  $2,000.  The  de- 
fendant appeals  from  this  Judgment,  and 
from  an  order  denying  Its  motion  for  a  new 
trial. 

ofte  plaintiff  was  employed  as  a  stationary 
engineer  by  Messrs.  Poetsch  and  Peterson, 
tanners.    About  the  llth  of  April,  1909,  he 
went  with  Mr.  Poetsch  to  examine  a  boiler 
which  the  corporation  now  defendant  herein 
had  for  sale  at  Its  premises    They  met  Mr. 
Klehans,  one  of  the  officers  of  the  corpora- 
tion, and  after  some  talk  Mr.  Poetsch  pnr- 
cliased  the  boiler,  together  with  certain  flt- 
tlDgs.    On  April  21,  1909,  workmen  were  sent 
with  a  truck  to  the  premises  of  the  defendant 
to  detach  the  boiler  from  Its  place  and  to 
remoTe  it  to  the  factory  of  the  new  owners. 
Plaintifr  was  sent  by  his  employers  to  see  that 
everything  properly  appertaining  to  the  boiler 
and  purchased  by   them  should  be  brought 
away  from  the  place  of  business  of  EJdward 
F.  Niehaus  &  Ck>.    The  work  of  dismantling 
the  boUer  was  not  to  be  done  by  plalntUf, 
but  by  one  Odermatt,  who  had  been  hired  for 
that  purpose  by  Poetsch  &  Peterson.    Plaln- 
tUf went  to  defendant's  place  of  bosiness,  met 
Kr.  Niehaus,  and  together  they  indicated  to 
Odermatt  and  his  helpers  the  pipe  and  fittings 
wtdch  were  to  go  with  the  boiler.    The  boUer 
was   loaded  upon  a  truck  at  the  rear  of  a 
gangway  opening  on  Brannan  street     Mr. 
Niehaus  had  left  plaintiff,  and  later  plaintiff 
started  to   depart  from   the   premises,   but 
stopped  to  converse  with  a  friend.    He  then 
went   to  the  office  to  say  good-bye  to  Mr. 
Xietiaus,  but,  not  finding  him,  turned  In  the 
door  to  leave,  when  he  saw  the  loaded  truck 
starting   out   by    the   gangway   leading   to 
Brannan  street    He  waited  for  the  truck  to 
pass,  and  then  walked  behind  the  men  who 
were   following  It     Before  he  reached  the 
open  gate  the  lumber  fell  upon  him,  broke  his 
I^;,  and  inflicted  other  serious  Injuries. 

[1]  Appellant's  counsel  make  numerous 
contentions,  the  principal  ones  being  that 
plaintiff  knew  of  the  dangerous  condition  of 
tbe  pile  of  lumber,  and  was  guilty  of  con- 
trlbntory  negligence  in  going  near  it,  and 
that,  having  finished  his  business,  and  hav- 
ing t>een  allowed  ample  time  to  leave  the 
premises,  he  became  a  trespasser,  or  at  most 
a  mere  licensee,  to  whom  defendant  owed  no 
dnty  of  furnishing  a  safe  passageway  along 
the  gangway  to  the  street 

Tbe  first  of  these  contentions  is  based  part- 
ly upon  the  fact  that.  Just  after  entering  the 
premises.  In  passing  near  the  place  where 
tbls  lumber  was  being  piled,  he  noticed  de- 
fendant's workiaea  placing  the  boards  par- 


allel with  the  gangway  instead  of  piling  it 
with  the  ends  toward  the  gangway.  He  said, 
in  testifying:  "I  saw  this  defect  •  ♦  • 
I  certainly  say  from  my  experience  that  I 
know  that  was  not  a  safe  way  to  do  It" 
Appellant's  counsel  Insists  that  in  going  near 
a  known  danger  he  was  guilty  of  negligence, 
and  that  the  facts  of  this  case  bring  It  with- 
in the  rule  announced  in  such  cases  as  Rey- 
nolds V.  Los  Angeles  Gas  ft  Electric  Co.,  162 
Cal.  327, 122  Pac  962,  39  U  B.  A.  (H.  S.)  896; 
Davis  V.  California  Street  Cable  By.  Co.,  105 
Cal.  131, 38  Pac  647;  Brett  v.  Frank  ft  Co.,  153 
Cal.  274,  94  Pac.  1051;  a.  C,  162  CaL  736,  124 
Pac.  437 ;  and  McOraw  y.  Friend,  etc.,  Lumber 
Co.,120Cal.B74,62Pac.l004.  But  respondent 
asserts  that  the  difference  between  those  cases 
and  this  one  lies  In  the  drcamstance  that  in 
each  of  those  cases  the  court  was  discussing 
an  obvious  danger,  which  was  encountered 
by  a  person  who  bad  knowledge  of  Its  ex- 
istence, but  had  carelessly  forgotten  It,  while 
here  the  plaintiff  was  menaced  by  a  hidden 
peril.  We  think  the  distinction  is  legitimate. 
While  the  plaintiff  did  consider  that  the 
lumber  was  not  being  plied  In  a  manner  that 
wduld  satisfy  a  man  of  his  experience,  he 
subsequently  saw  the  defendant,  through  its 
agents,  permitting  and  inviting  his  fellow 
servants  to  pass  near  it  with  a  heavily  loaded 
truck.  It  was  for  the  Jury  to  say,  under  all 
of  (be  drcnmstances,  whether  the  conduct  of 
the  plaintiff  amounted  to  contributory  neg- 
ligence. The  court  instructed  the  Jurors  that 
if  they  found  the  existence  of  danger  from 
the  m'anner  of  piling  the  lumber  was  as  much 
open  to  tbe  observation  of  the  plaintiff  as  to 
that  of  the  defendant,  their  verdict  should  be 
in  favor  of  the  defendant  The  Instructions 
upon  this  phase  of  the  case  were  very  full. 
The  Jurors  might  well  have  thought  that 
plalntlfTs  opinion  of  the  piling  of  the  lumber 
merely  amounted  to  a  criticism  of  the  meth- 
od, of  placing  the  boards  parallel  with  the 
gangway,  Instead  of  haying  the  ends  toward 
that  passageway. 

[2,  3]  Tliere  was  some  testimony  that  the 
vibration  caused  by  the  truck  was  largely 
responsible  for  the  falling  of  the  lumber,  and 
of  course  plaintiff  was  not  charged  with  full 
knowledge  of  the  substance  upon  which  the 
boards  were  piled,  and  its  liability  to  sway 
when  a  loaded  vehicle  should  be  driven  along 
the  gangway.  He  testified  that  he  did  not 
think  of  the  lumber  pile  when  he  returned 
from  the  office  and  started  to  follow  his  fel- 
low servants  to  the  street  Forgetfulness  of 
a  known  danger  will  not  always  operate  to 
prevent  recovery  of  damages  by  a  person  who 
is  injured.  To  forget  is  not  negUgence,  un- 
less It  shows  a  want  of  ordinary  care.  Gir- 
audl  V.  Elec  Imp.  Co.,  107  Cal.  125,  40  Pac. 
108,  28  L.  B.  A.  596,  48  Am.  St  Rep.  114: 
Jacobson  v.  Oakland  Meat  etc.,  Co.,  161 
Cal.  430,  119  Pac.  663,  Ann.  Gas.  1913B,  1194. 
Generally  the  question  is  one  for  the  Jury. 

[4,  S]  Numerous  authorities  are  <dted  by 
aKiellant'a  counsel  to  fortify  tbe  rule  that 
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one  who  nnnecessarlly  remains  npon  tbe 
premises  of  another  may  become  a  mere 
licensee  or  a  trespasser,  and  also  the  rule  that 
under  certain  drcumstances  one  having  busi- 
ness upon  another's  property  must  seek  a  safe 
rather  than  a  dangerous  passage  to  the  street. 
There  is  no  doubt  regarding  the  rules  an- 
nounced, but  we  cannot  say  that  in  the  pres- 
ent case  the  evidence  showed,  either  that 
the  plaintiff  was  a  trespasser,  or  that  he 
was  negligent  in  trying  to  reach  the  street 
through  the  passageway  that  had  just  been 
used  by  Odermatt  and  the  other  workmen, 
instead  of  through  the  door  opening  from  the 
office  directly  upon  the  street.  All  of  these 
matters  were  presented  to  the  Jury  yery  fully, 
and  were  determined  in  favor  of  the  plaintiff. 

No  other  alleged  errors  require  attention. 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:   HENSHAW,  J.;  LORIGAN,  J. 


IMPERIAL  LAND  CO.  et  aL  v.  IMPERIAL 

IRR.  DIST.  et  aL     (S.  F,  6.800.) 
(Supreme  Court  of  California.     Dec.  8,  1913.) 

Courts  (8  207*)— Mandamus. 

An  application  for  mandamus  to  compel  the 
board  of  directors  of  an  irrigation  district  to 
call  an  election  upon  the  question  of  an  asaeaa- 
ment  upon  property  in  tbe  district,  under  sec- 
tion 69  of  the  "Bridgford  Act"  (St  1897,  p. 
274),  as  amended  by  St.  1911,  p.  1111,  involv- 
ing the  hearing  of  evidence  and  a  determination 
as  to  the  genuineness  of  the  681  signatures  to 
the  election  petition,  which  would  require  more 
time  than  the  court  could  give  to  such  matters, 
would  not  be  taken  up  where  the  superior  court, 
or  some  other  court,  had  concurrent  jurisdic- 
tion; the  fact  that  the  judge  of  the  superior 
court  of  the  county  was  disqualified  to  act  in 
the  case  not  ousting  that  court  of  jurisdiction, 
since  another  judge  might  be  called  in  or  be 
designated  by  the  Governor  to  sit  in  such  case. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  512 ;   Dec  Dig.  {  207.*] 

In  Bank.  Application  for  mandamus  by  ttke 
Imi)erial  Land  Company  and  others  against 
the  Imperial  Irrigation  District  and  other& 
Dismissed  without  prejudice. 

Valentine  &  Newby,  of  Los  Angeles  (Mc- 
Cutchen,  Olney  &  WlUard,  of  San  Francisco, 
of  counsel),  for  petitioners. 

PER  CURIAM.  This  is  an  application  in 
mandamus  to  compel  the  board  of  directors 
of  Imperial  Irrigation  District  to  call  an 
election  upon  the  question  of  a  2  per  cent  as- 
sessment upon  the  property  in  the  district, 
made  under  tbe  provisions  of  section  59  of 
the  so-called  "Bridgford  Act"  (St  1897,  p. 
274),  as  amended  in  1911  (St  1911,  p.  1111). 
It  is  claimed  that  a  petition  for  such  elec- 
tion, signed  by  the  required  number  of  elec- 
tors of  tbe  district,  has  been  filed  with 
the  board,  and  that  thereby  an  election  is 
made  mandatory,  under  the  provisions  of 
said  section.  This  court  Is  asked  to  hear 
evidence  and  decide  as  to  the  genuineness  of 


the  681  signatures  to  fhe  election  petition,  a 
question  which  will  necessarily  require  much 
more  time  than  we  have  at  our  disposal  for 
such  matters.  The  cases  which  most  be  de- 
cided by  this  court  because  no  other  court 
has  Jurisdiction  are  bo  numerous  that  we  are 
unable  to  take  up  original  proceedings  of 
which  there  is  concurrent  jurisdiction,  where 
it  is  possible  to  present  them  to  some  other 
competent  court.  The  fact  that  the  Judge  of 
the  superior  court  of  Imperial  county  Is  dis- 
qualified to  act  upon  this  particular  assess- 
ment does  not  oust  tbat  court  of  Jurisdiction. 
It  is  easily  possible  by  calling  in  a  judge  to 
hold  an  extra  session,  or  by  securing  from  the 
Governor  a  designation  of  some  other  judge 
to  sit  in  that  county  for  this  case,  to  obtain 
a  trial  there  by  a  qualified  judge.  The  inter- 
ested parties  may  by  this  means  pursue  in 
tbat  court  any  remedy  they  may  have, 
whether  by  mandamus  or  other  form  of  pro- 
ceeding or  action. 

For  these  reasons  tbe  application  is  dis- 
missed, without  prejudice  to  an  application 
or  action  in  any  other  court 


SHARP  V.  PITMAN  et  al.    (L.  A.  3,190.) 
(Supreme  Court  of  California.     Dec.  9,  1913.) 

1.  Pi^ADiNO  (I  237*)— Amendimnt— -Mathki- 

AI,  VABIANCB— CONFOBMrrT   TO   Pboof. 

Where  the  original  complaint,  in  an  action 
to  enforce  a  contract  for  the  payment  of  money 
and  a  note  and  mortgage  given  as  security 
therefor,  alleged  that  the  consideration  for  the 
promisor's  undertaking  was  the  release  of  an 
attachment  previously  levied  against  certain 
property  belon^ng  to  another  of  the  defend- 
ants in  an  action  brought  on  plaintiff's  claim, 
the  allowance  of  a  trial  amendment,  alleging 
that  tbe  consideration  was  the  payment  of 
plaintiff's  claim  against  such  other  defendant  for 
services  rendered,  to  conform  to  the  proof  as 
found  by  the  trial  court,  was  justified  under 
Code  Civ.  Proc.  S§  469,  470,  declaring  that  no 
variance  shall  be  deemed  material  unless  it  has 
actually  misled  the  adverse  party  to  his  prej- 
udice in  maintaining  his  defense  upon  tbe  mer- 
its, and  providing  that  where  the  variance  is 
not  material,  the  court  may  order  an  immediate 
amendment 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  §§  603-819 ;   Dec.  Dig.  {  237.*] 

2.  OoNTBACTS  (S  322*)— SumciBNOT  o*  Evi- 
dence— CONSIDEKATION. 

In  an  action  upon  a  written  contract  tor 
tbe  payment  of  money,  secured  by  the  pledge  of 
a  note  and  mortgage  of  another  defendant,  evi- 
dence held  to  sustain  a  finding  that  the  serv- 
ices rendered  by  plaintiff  to  such  other  defend- 
ant were  not  wholly  without  value  to  him,  and 
that  he  had  agreed  to  pay  plaintiff  therefor  the 
sum  of  $1,650. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i|  1306,  1307,  1339,  1347,  1348, 
1465,  1492,  1634-1542,  1754.  1768,  1772,  1801. 
1802, 1804-1808, 1816, 1816;  Dec.  Dig.  S  £^.*] 

3.  Tbiai,  ({  397*)— FiNDiNoa— "Matebiai.  Is- 
sue." 

The  rule  that  a  decision  la  against  law 
where  the  trial  court  fails  to  find  upon  numer- 
ous issues  tendered  by  a  special  defense  applies 
only  where  tbe  issues,  upon  which  there  are  no 
findings,  are  material  in  the  sense  of  being  such 
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as  would  eoanterrmfl  «r  deatroy  tk«  effect  of  the 
other  findJngi. 

[Bd.  Note.— For  other  caaea,  see  Trial.  Cent 
Dig.  H  940-M5;    Dec.  Dig.  1  397.* 

For  other  definitiona,  see  Woida  and  Phraaea, 
ToL  6,  p.  4407.] 

Department  1.  Appeal  from  Superior 
Court,  Loe  Angeles  Goonty;  Ghas.  Monroe, 
Judge. 

Action  by  Edgar  Sbarp  against  Susie  B. 
Pitman  and  others.  Judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendants appeal.     Order  affirmed. 

Anderson  &  Anderson,  of  Iios  Angeles,  for 
appellants.  Leonard  B.  Slosson,  of  Los 
Angeles,  for  respondent 

ANGBLLOm,  J.  This  Is  an  appeal  by 
defendants  from  an  order  denying  their  mo- 
tion for  a  new  trial.  On  June  6,  1910,  plain- 
tiff and  defendant  Susie  B.  Pitman  entered 
into  a  written  contract  wherein  the  latter 
agreed  to  pay  plaintiff  $1,200  in  Installments 
of  $400  each,  and  pledged  to  him  as  security 
for  the  payment  thereof  a  note  of  defendant 
W.  H.  Pitman  of  even  date  for  $l,e:S0  and 
Interest,  and  a  mortgage  given  her  by  said 
W.  H.  Pitman  on  the  same  date  to  secure 
the  payment  of  said  note ;  the  same  covering 
certain  land  in  Los  Angeles  and  Riverside 
conntles.  This  note  was  given  by  defendant 
W.  H.  Pitman  to  defendant  Susie  B.  Pitman 
to  repay  her  for  $450  which  she  then  paid 
from  h»  own  funds  to  plaintiff,  and  for 
the  $1,200  additional,  which  she  had  agreed 
to  pay  htm.  In  payment  and  satisfaction  of 
a  claim  of  plaintiff  against  said  W.  H.  Pit- 
man for  certain  services  rendered  by  him 
as  an  attorney.  Plaintiff  had  then  com- 
menced a  suit  against  said  W.  H.  Pitman 
therefor,  and  procured  the  levy  of  an  at- 
tachment therein,  and  upon  the  execution  of 
said  agreement  plaintiff  caused  the  dismissal 
of  such  suit  and  the  release  of  such  attach- 
ment On  August  24,  1910,  said  defendant 
Susie  B.  Pitman,  without  the  knowledge  or 
consent  of  plaintiff,  entered  on  the  margin 
of  the  record  of  said  mortgage  a  satisfaction 
thereof,  and  defendant  W.  H.  Pitman  on  the 
same  day  made  a  conveyance  of  the  mortgag- 
ed property  to  his  wife,  defendant  Helen  A 
Pitman.  No  part  of  said  $1,200  has  ever 
beoi  paid  to  plaintiff.  All  three  of  said  de- 
fendants knew,  at  the  time  of  said  attempted 
satisfaction  and  conveyance,  that  the  mort- 
gage and  note  had  been  pledged  by  said 
Susie  B.  Pitman  to  plaintiff,  and  that  the 
same  bad  not  been  paid,  and  such  satisfac- 
tion of  mortgage  and  conveyance  were  made 
for  the  purpose  of  defrauding  and  defeating 
plaintiff's  rights  as  pledgee.  This  action  was 
brought  to  enforce  plainHfTB  right  under  the 
agreement  and  pledge  by  having  said  satis- 
faction of  mortgage  vacated  and  set  aside, 
the  conveyance  of  W.  H.  Pitman  to  Helen  A. 
Pitman  decreed  to  be  subject  to  said  mort- 
gage, and    the  note  and  mortgage  sold  to 


satisfy  tbe  dalm  of  plaintiff  against  8ual« 
B.  Pitman  under  said  agreement  and  to  ob- 
tain a  personal  judgment  against  her  for 
any  deficiency  remaining  due  after  the  appli- 
cation of  the  proceeds  of  such  sale. 

The  facts  we  have  recited  are  all  establisb- 
ed  either  by  undisputed  allegations  of  the 
complaint  or  flndlngs  of  the  trial  court 
which  are  amply  supported  by  the  evidence. 

[1]  In  the  original  complaint  It  was  alleg- 
ed that  the  consideration  for  the  undertak- 
ing of  Susie  B.  Pitman  upon  which  this 
action  Is  based  waq  the  release  of  an  attach- 
ment theretofore  levied  against  certain  prop- 
erty belonging  to  W.  H.  Pitman  In  an  action 
brought  on  plalntUTs  claim,  and  the  dismis- 
sal of  said  action,  tbe  same  being  brought  by 
one  Colbnm,  as  the  assignee  of  plaintiff,  to 
collect  the  amount  thereof  for  plaintiff.  At 
the  dose  of  the  trial,  the  court  allowed 
plaintiff,  over  the  objection  of  defendants,  to 
file  an  amended  complaint  the  only  amend- 
ment being  In  the  matter  of  the  considera- 
tion for  the  undertaking  of  Susie  B.  Pitman. 
By  the  amendment  It  was  alleged  that  the 
consideration  was  the  payment  and  discharge 
of  a  claim  and  demand  on  the  part  of  tbe 
plaintiff  against  the  defendant  W.  H.  Pit- 
man, for  services  theretofore  rendered  by  the 
said  plaintiff  to  said  defendant  The  trial 
court  as  we  have  seen,  found  In  accord  with 
this  amendment  Defendants  were  never 
given  any  opportunity  to  answer  the  com- 
plaint as  amended,  and  assign  as  error  the 
action  of  the  court  In  thus  permitting  the 
amendment  Tbe  amendment  was  one  made 
to  make  the  complaint  conform  to  tbe 
proofs,  which  sufficiently  showed  that  the 
undertaking  was  given  not  merely  In  con- 
sideration of  the  dismissal  of  an  action  and 
the  release  of  an  attachment  Issued  therein, 
but  In  full  discharge  of  the  claim  upon  which 
such  action  was  based.  The  variance  was 
of  such  a  nature  that  It  could  not  possibly 
have  misled  defendants  to  their  prejudice  In 
maintaining  their  defense  on  the  merits,  and 
the  court  was  fully  justified  in  allowing  the 
amendment  to  be  thus  made.  Sections  469 
and  470,  Code  Civ.  Proc.  The  defendants  in 
their  answer  had  denied  that  there  was  any 
consideration  whatever  for  said  undertaking 
of  Susie  B.  Pitman,  and  there  was  no  neces- 
sity for  any  amendment  of  the  answer  In 
that  regard. 

[2]  The  trial  court  found  that  the  services 
rendered  by  plaintiff  to  said  W.  H.  Pitman, 
on  which  his  claim  against  the  latter  was 
based  were  not  wholly  without  any  value  to 
said  defendant  and  that  said  defendant 
agreed  to  pay  plaintiff  therefor  the  sum  of 
$1,650.  We  are  absolutely  unable  to  see  any 
good  warrant  for  a  claim  that  this  finding  Is 
without  sufficient  support  In  the  evidence. 
Extended  discussion  of  tbe  evidence  bearing 
upon  this  matter  would  serve  no  useful  pur- 
pose.   It  suffices  to  say  that  there  was  suffl- 
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dent  evidence  to  snotain  the  following  con- 
dasions,  viz.:  That  defendant  W.  H.  Pit- 
man's wife  had  departed  from  his  home,  and 
that  her  whereabouts  were  unknown  to  him ; 
that  aU  of  the  real  property  In  Loa  Angeles 
and  Riverside  counties  In  which  he  and  his 
wife  had  any  interest  had  been  put  in  the 
name  of  the  wife ;  that  all  of  the  same  was 
community  property;  that  W.  H.  Pitman 
was  exceedingly  anxious  to  learn  as  to  the 
whereabouts  of  his  wUe,  and  to  obtain  from 
her  deeds  of  such  realty;  that  plalntlflCs 
services  were  rendered  In  connection  with 
this  matter,  with  the  result  that  the  deeds 
were  obtained;  that  the  deeds  were  not  ob- 
tained under  such  drcumstances  as  to  render 
them  worthless,  or  as  would  warrant  the  set- 
ting aside  of  the  same  on  the  ground  of  un- 
due Influence  or  coerdon  or  fraud,  or  want 
of  understanding  on  the  part  of  the  grantor ; 
and  that  defendant  W.  H.  Pitman  freely 
and  voluntarily  agreed  to  pay  plalntlfT  $1,- 
650  for  his  services  In  the  matter.  The  evi- 
dence as  to  the  drcumstances  under  which 
the  deeds  were  obtained  was  of  such  a  nature 
as  to  present  a  question  of  fact  as  to  thdr 
validity,  for  the  determination  of  the  trial 
court,  and  Its  determination  that  they  were 
valid  cannot  fairly  be  held  to  be  without  suf- 
fldent  support  in  the  evidence.  It  is  to  be 
borne  in  mind  that  under  the  findings  of  the 
court  as  to  the  character  of  this  property, 
as  being  separate  or  community  property,  the 
only  effect  of  the  deeds  was  to  put  communi- 
ty property  of  the  spouses  In  the  name  of 
the  husband.  There  was  suffldent  evidence 
to  support  the  condnsion  that  the  real  prop- 
erty was  wholly  community  property,  not- 
withstanding that  the  legal  title  was  in  the 
name  of  the  wife.  There  was  evidence  of  W. 
H.  Pitman  himself  that  he  bought  the  prop- 
erty with  money  which  he  made  out  of  his 
olive  and  oil  business,  and  there  was  other 
evidence  to  the  effect  that  he  had  said  that 
they  had  accumulated  the  real  property  sub- 
sequent to  marriage,  and  that  be  carried  It 
in  his  wife's  name  to  avoid  payment  of  a 
debt  Although  both  W.  H.  Pitman  and  his 
wife  were  witnesses,  neither  made  any  claim 
that  it  bad  ever  been  given  by  the  husband 
to  the  wife.  What  we  liave  said  sufladently 
disposes  of  the  claim  made  in  the  brief  of 
learned  counsel  for  respondents  as  to  certain 
findings  of  fact  being  without  suffldent  sup- 
port in  the  evidenca  One  or  two  other  find- 
ings, complained  of  in  the  brief,  we  regard 
as  immaterial,  as,  for  Instance,  the  finding 
that  plaintiff  did  not  state  to  Helen  A.  Pit- 
man that  he  was  taking  an  assignment  of 
certain  jewelry  for  the  purpose  of  recovering 
it  for  her. 

[3]  It  Is  urged  in  the  brief  of  defendants 
that  the  dedsion  is  against  law,  in  that  the 
trial  court  failed  to  find  upon  a  large  num- 
ber of  the  Issues  tendered  by  defendants' 
spedal  defense.    We  have  carefully  examin- 


ed the  Issues  referred  to,  and  an  satisfied 
that  In  so  far  as  the  subject-matter  of  the 
same  is  not  suffldently  covered  by  findings 
made,  they  were  immaterial  It  was  sub- 
stantially said  in  Brison  v.  Brlson,  00  CaL 
328,  27  Paa  187,  that  the  rule  contended  for 
by  defendants  is  applicable  only  where  the 
issues  upon  whldi  there  is  no  finding  are 
"material,"  and  a  material  finding  in  this 
connection  was  there  defined  as  bdng  one 
which  "would  have  the  effect  to  countervail 
or  destroy  the  effect  of  the  other  findings.". 
It  was  further  said :  "If  a  finding  upon  such 
issues  would  not  have  this  effect,  the  Issues 
cannot  be  disregarded  as  material,  and  the 
failure  to  make  a  finding  thereon  would  not 
be  prejudicial.  •  •  •  If  the  findings 
which  are  made  are  of  such  a  character  as 
to  dispose  of  issues  which  are  sufficient  to 
uphold  the  judgment.  It  Is  not  a  mistrial 
or  against  law  to  fall  or  omit  to  make  find- 
ings upon  other  Issues  which,  if  made,  would 
not  invalidate  the  judgment  If  the  issue 
presented  by  the  answer  is  such  that  a  find- 
ing upon  it  in  favor  of  the  defendant  would 
not  defeat  the  plaintiff's  right  of  action,  a 
failure  to  make  such  finding  is  Immaterial." 

This  being  an  appeal  only  from  the  order 
denying  a  motion  for  a  new  trial,  we  are 
limited  to  the  matters  that  may  be  consider- 
ed on  such  an  appeal,  which  in  this  case,  in 
view  of  the  grounds  spedfied  in  the  notice  of 
Intention  to  move  for  a  new  trial,  are  the 
alleged  insuffidency  of  the  evidence  to  Justi- 
fy the  dedsion ;  that  the  decision  is  against 
law  for  failure  to  find  on  certain  Issues, 
and  errors  in  law  occurring  at  the  trial.  W^e 
see  no  good  warrant  tor  a  new  trial  on  any 
of  these  grounds. 

The  order  denying  a  new  trial  is  affirmed. 

We  concur:  SLOSS,  J.;  SHAW,  J. 


NATIONAL  LTJMBEE  CO.  v.  BIPPLE  et  aL 

(li.  A.  3,235.) 
(Supreme  Court  of  California.     Dec.  9,  1913.) 

1.  Appeai.  and  Erbob  (f  1011*)— Revisw. 

The  decision  of  the  trial  court  on  a  sub- 
stantial conflict  of  evidence  Is  condusive  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3983-3889:  Dec.  Dig.  { 
1011.*] 

2.  PuEADiNQ  ({  377*)— AmassioNa  BT  Faii.- 
UBE  TO  Deny. 

A  fact  alleged  in  the  complaint,  not  being 
denied  by  the  answer,  is  admitted,  and  there- 
fore need  not  be  supported  by  testimony. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1228-1231;    Dec.  Dig.  {  377.*] 

3.  Mechanics'  Liens  ({  281*)— Enfobceiceitt 
or  Lien — Sufficienct  of  Evidence. 

Testimony  merely,  in  a  materialman's  lien 
suit,  that  when  the  building  was  completed 
there  was  near  by  qoite  a  large  pile  of  rough 
lumber,  without  any  proof  as  to  its  value,  or 
that  it  was  part  of  the  lumber  induded  in  the 
claims  sued  on,  does  not  warrant  reversal  of 
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the  Older  deiiTliiff  defendant's  motion  for  new 
tria],  Mked  for  on  the  unround  of  insufficiency 
of  the  eridence  to  soatain  the  finding  that  the 
materialB  allowed  for  were  used  in  the  build- 
ing. 

[Ed.  Note.— For  other  eaaes,  see  Mechaidcs' 
liena,  Cent   DUc  H  56&-S72;     Dec    Dif.   I 

4.  PixADino  (I  887*)— Vamahce. 

The  allegation  of  the  complaint  as  to 
terms  of  sale  being  admitted  by  failnre  of  the 
nnswer  to  deny,  any  evidence  as  to  the  terms 
b^g  otherwise  cannot  be  considered  on  the 
question  of  variance. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1300-1304;   Dec  Dig.  |  387.*] 

Department  1.  Appeal  from  Superior 
Court,  San  Bernardino  County;  Benjamin 
F.  Bledsoe,  Judge. 

Action  by  the  National  Lumber  Company 
against  Betty  A.  Ripple  and  another.  From 
a  Judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  new  trial,  defendant 
Blpple  aK>eal8.    Affirmed. 

E.  H.  JoUUTe,  of  Ontario,  CaL,  tor  appel- 
lant R.  L.  Horton,  of  Los  Angeles,  for  re- 
qwndent 

SHAW,  J.  The  transcript  embraces  two 
actions  to  foreclose  Hens  for  materials  al- 
leged to  have  been  famished  for  and  used  in 
two  buildings  erected  by  the  defendant  Mil- 
ler, as  contractor,  for  the  defendant  Ripple, 
the  owner.  The  two  actions  were  consoli- 
dated and  tried  together.  Miller  made  de- 
fault Findings  and  Jndgment  went  for  the 
plaintiff.  The  defendant  Ripple  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing a  new  triaL 

The  appellant  urges  three  propositions  as 
ground  for  reversal.  They  are:  First,  that 
the  evidence  does  not  show  that  the  amount 
allowed  by  the  court  below  to  plalntlfC  was 
the  reasonable  value  of  the  materials  fur- 
nished and  used  or  that  they  were  sold  at 
the  current  market  prices ;  second,  that  there 
was  no  proof  that  all  the  materials  Included 
In  the  claims  allowed  were  used  in  the  build- 
ings; third,  that  there  was  a  fatal  variance 
between  the  pleadings,  the  claims  of  lien, 
and  the  proof. 

[1, 2]  Where  there  is  a  substantial  conflict 
in  the  evidence,  the  decision  of  the  trial  court 
as  to  the  fltct  is  conclusive  on  appeal.  It  is 
useless,  therefore,  to  discuss  In  detail  the 
discrepancies  in  the  evidence  of  the  various 
witnesses.  The  allegation  of  the  complaint 
in  each  case  is  that  the  materials  were  sold 
by  the  plaintiff  to  the  contractor  at  the  cur- 
rent market  prices  In  Ontario,  Gal.,  and  that 
said  prices  were  the  reasonable  value  there- 
ol  "The  findings  of  the  court  on  this  subject 
are  In  the  language  of  the  complaint  The 
allegations  that  the  materials  were  sold  at 
the  current  market  prices  and  that  said  pric^ 
es  were  the  reasonable  value  thereof  were 
not  dolled.  Consequently  they  were  admit- 
ted as  tacts,  and  It  Is  unnecessary  to  deter- 
»>h>e  whether  the  evidence  supported   the 


facts  or  not,  so  far  as  the  contract  of  sale  is 
concerned.  The  testimony  of  the  salesmen 
of  the  plaintiff  was  to  the  effect  that  the 
prices  charged  for  the  goods  embraced  In  the 
claims  sued  on  were  the  reasonable  market 
value  of  the  goods  at  that  time  In  Ontario,  CaL 
Miller,  the  contractor,  testified  substantially 
to  the  same  effect  There  was  other  evi- 
dence of  similar  character.  This  sufficient- 
ly sustains  the  allegation  that  the  goods  sold 
were  of  the  value  claimed  for  theoL 

[3]  At  the  trial  the  appellant  admitted 
that  the  materials  were  sold  to  the  contrac- 
tor to  be  used  in  the  buildings,  and  that  they 
were  actually  delivered  to  hUn  on  the  prem- 
ises. The  men  who  erected  the  two  build- 
ings testified  that  the  materials  so  delivered 
were  all  used  in  the  buildings.  On  cross- 
examination  one  of  them  said,  regarding  the 
rough  lumber,  that  there  was  not  much  of  it 
left  over  when  the  rough  work  was  finished. 
The  other,  referring  to  the  finishing  material, 
said  that  he  did  not  remember  that  any  of  it 
was  left  over.  Two  witnesses  for  the  de> 
fendant  testified  that,  when  the  buildings 
were  completed  except  the  painting,  there 
was  a  pile  of  rough  lumber  near  by  large 
enough  to  make  three-quarters  of  a  two- 
horse  wagonload  and  that  It  afterwards  dis- 
appeared. Its  value  was  not  shown,  and  no 
attempt  was  made  to  prove  that  It  was  a 
part  of  the  lumber  included  In  the  claims 
sued  upon.  This  evidence  might  create  some 
uncertainty  or  suspicion  that  some  of  the 
material  may  not  have  been  used  in  the  build- 
ings, but  it  is  clearly  not  sufficient  to  Justify 
this  court  in  reversing  the  order  denying  a 
new  trial  because  of  the  insufficiency  of  the 
evidence  to  sustain  the  finding  that  the  ma- 
terials allowed  for  were  used  In  the  build- 
ings. It  is  further  claimed  that  two  doors 
included  in  the  bills  were  not  put  Into  the 
buildings.  We  cannot  say  from  the  evidence 
In  the  record  that  this  discrepancy  actually 
existed.  The  witness  Miller  testified  that  a 
bill  of  i>artlcular8  exhibited  to  him  enumei^ 
ated  16  doors  as  among  the  materials  fur- 
nished and  that  the  plan  of  the  building 
showed  only  14  doors.  It  Is  not  clear  that 
the  bill  of  particulars  shown  him  was  the 
one  upon  which  the  charge  was  made.  The 
order  denying  the  motion  for  a  new  trial  was 
made  on  the  condition  that  the  plaintiff  re- 
mit $13.70  from  the  Judgment,  which  It  ac- 
cordingly did.  This  may  have  been  ordered 
because  of  this  discrepancy  in  regard  to  these 
two  doors.  The  reason  therefor  is  not  shown. 
In  the  condition  of  the  record  we  do  not  feel 
Justified  In  reversing  the  order  for  this  small 
discrepancy,  supposing  It  to  have  existed. 

[4]  The  claim  that  there  Is  a  variance  be- 
tween the  pleadings  and  the  proof  is  based 
upon  the  theory  that  the  evidence  shows  that 
the  goods  were  sold  for  an  agreed  price,  as  a 
lump  sum,  and  not  for  the  reasonable  value 
or  for  the  current  prices.    So  far  as  the  snp- 
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posed  variance  between  the  pleadings  and 
proof  is  concerned,  the  point  Is  entirely  dis- 
posed of  by  the  fact,  above  noted,  that  the 
allegation  as  to  the  terms  of  the  contract  Is 
not  denied.  By  this  admission  It  became  an 
established  fact,  and  evidence  to  the  con- 
trary cannot  be  considered.  Being  a  fact 
established  in  the  case  which  could  not  be 
controverted  by  the  evidence,  It  Is  obvious 
that  the  statement  in  the  claim  of  Hen  as  to 
the  terms  of  sale  was  also  established  as  a 
fact  by  this  admission  of  the  pleadings.  It 
may  be  added,  however,  that  the  evidence 
does  not  conclusively  show  the  variance 
claimed.  It  appears  that  the  contractor  pre- 
sented to  plaintiff's  salesman  an  Itemized 
statement  of  the  materials  be  desired  for 
each  building  separately ;  that  the  salesman 
then  extended  opposite  each  item  the  cur- 
rent market  price  thereof  at  Ontario;  and 
that  these  sums  for  building  No.  1  amounted 
to  $880.72  and  for  building  No.  2  to  $666.92. 
Thereupon  the  salesman  marked  the  price 
for  building  No.  1  at  $860  and  for  building 
No.  2  at  $650.  It  was  shown  that  this  was  the 
customary  method  of  fixing  reduced  prices 
for  bills  for  materials  in  those  quantities. 
This  could  hardly  be  considered  a  substantial 
variance  from  the  allegation  that  the  sale 
was  made  at  the  current  market  prices.  We 
find  no  substantial  ground  for  a  reversal. 
The  judgment  and  order  are  affirmed. 

We  concur:  ANGBLIX)TTI,  J.;  SLOSS,  J. 


CELLULOSE  PACKAGE  MFG.  CO.  v.  CAL- 
HOUN.    (L.  A.  No.  3,199.) 

(Supreme  Court  of  California.    Dec.  9,  1913.) 

1.  JuDOHKNT  (S  238*)  — Pabtiis  — Joint  Db- 

FENDANTS. 

Under  Code  Qv.  Proc  S|  414,  678,  au- 
thorizing judgment  against  one  or  more  joint 
defendants,  a  joint  judgment  against  two  par- 
ties to  a  joint  contract  is  not  invalid  as  to  one 
of  the  parties  simply  because  it  is  void  as  to 
the  other,  who  was  not  served  with  process. 

[Ed.   Note. — For  other  case,   see  Judgment, 
Cent  Dig.  H  415,  416;  Dec.  Dig.  S  238.*] 

2.  EviDEwcK    (5    80*)— Pbksumptiohs— Laws 
OF  Other  States. 

In  the  absence  of  evidence  to  the  contrary, 
the  law  of  Illinois,  with  reference  to  the  va- 
Hdity,  as  to  one  defendant,  of  a  joint  judgment 
which  is  void  as  to  the  other  defendant,  will  be 
presumed  to  be  the  same  as  that  of  Ctilifornia. 
[Ed.  Note. — For  other  case,  see  Evidence, 
Cent.  Dig.  {  101 ;  Dec.  Dig.  {  80.*] 

8.  judouent  (s  501*)— goixatebai,  attack— 

Gbounds— Ekbobs. 

Under  Code  Civ.  Proc.  {  1908,  declaring 
that  the  judgment  of  a  court  having  jurisdic- 
tion shall  be  conclusive,  where  a  court  has  ju- 
risdiction of  the  parties  and  of  the  subject-mat- 
ter, its  judgment  cannot  be  impeached  collat- 
erally, though  it  may  appear  on  the  face  of  the 
record  that  error  was  committed  in  determin- 
ing the  rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  941 ;    Dec.  Dig.  i  501.*] 


4.  Judgment  (5  504*)— Coi-tATEBAi.  Attack— 
Gbounds — Defects  as  to  Pasties. 

Under  the  Illinois  decisions,  holding  that, 
in  an  action  on  a  joint  contract,  it  is  reversible 
error  to  give  judgment  against  one  joint  defend- 
ant alone,  the  rendition  of  judgment  by  an  Ill- 
inois court  against  two  of  three  joint  contrac- 
tors was  a  mere  error  of  law  and  did  not  af- 
fect the  court's  jurisdiction  of  the  controversy, 
BO  as  to  open  the  judgment  to  collateral  at- 
tack. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  §§  944-947;   Dec.  Dig.  {  604.*] 

6.  Corporations  (|  32*)- Foreign  Cobpoba- 

TioNS— Evidence  of  Cobpobate  Existence. 

Evidence  ield  to  support  a  finding  that  the 

plaintiff  was  a  corporation  existing  under  the 

laws  of  Illinois. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §§  106-118,  2086,  2087;  Dec. 
Dig.  S  32.*] 

6.  Cobpobations  (S  32*)— Cobporate  Exist- 
ence—Evidence. 

That  the  contract  forming  the  basis  of  an 
Illinois  judgment  sued  on  recited  that  plaintiff 
was  a  corporation  under  the  name  in  which  it 
now  sues,  and  the  judgment  thereon  was  re- 
covered in  that  name,  was  sufficient  proof  of 
plaintiff's  corporate  capacity  and  that  it  was 
operating  under  that  name. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §{  106-118,  2086,  2087;  Dec. 
Dig.  {  32.*] 

7.  Cobpobations  (8  47*)— Cobpobate  Naub 
—Change  of  Name— "Change  of  Organi- 
zation." 

A  change  in  the  name  of  a  corporation  was 
not  a  "change  of  or^anleation,"  within  the  Ill- 
inois statute  requirmg  the  publication  of  no- 
tice of  "changes  of  organization." 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  11  134,  135;   Dec  Dig.  S  47. *J 

8.  Appeal  and  Error  (|  1170*)  —  Review  — 
Harmless  Erbob— Unimfobtant  Matters. 

That  no  proof  was  offered  of  publication  of 
a  change  In  the  name  of  the  plaintiff,  a  corpo- 
ration organized  under  the  laws  of  Illinois,  was 
not  of  sufficient  importance  to  justify  reversal 
of  a  judgment  for  plaintiff,  even  though  such 
publication  be  required  by  the  Illinois  statute. 
[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4032,  4066,  4075,  4098, 
4101,  4454,  4545-4545;    Dec  Dig.  {  1170.*] 

Department  1.  Appeal  from  Superior 
Court,  Kern  County;  Paul  W.  Bennett, 
Judga 

Action  by  the  Cellulose  Package  Manufac- 
turing ComiMiny  against  George  Calhoun  and 
another.  From  an  order  denying  his  motion 
for  a  new  trial,  defendant  named  appeals. 
Affirmed. 

James  Donovan,  of  Los  Angeles,  for  appel- 
lant. C.  E.  Arnold  and  Rowrai  Irwin,  both 
of  Bakersfield,  for  respondent 

SHAW,  J.  The  defendant  appeals  from 
an  order  denying  his  motion  for  a  new  trial. 

The  action  Is  based  upon  a  Judgment  re- 
covered by  the  plaintiff  In  the  superior 
court  of  Cook  county.  111.,  against  George  Cal- 
houn and  J.  W.  McGrath.  In  the  Illinois 
court  both  of  said  defendants  appeared  by 
attorneys  and  demurred  to  the  declaration; 
the  demurrer  was  overruled ;  they  were  ruled 
to  plead,  but  failed  to  do  so,  whereupon  the- 
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Jndgmoit  was  rendered  against  them.  Tbe 
mart  below  made  findings  that  McOrath  was 
serer  senred  with  process  In  the  Illinois  ac- 
tion lod  that  the  attorneys  who  entered  an 
appctnmoe  for  him  in  that  action  had  no  an- 
(botUj  to  do  so;  that  the  contract  there 
sued  on  was  the  Joint  contract  of  Galhonn, 
McGratb,  and  one  Kindt ;  that  under  the  law 
of  lUinols  a  separate  Judgment  could  be 
entered  against  either  of  tbe  parties  to  such 
a  Joint  contract  without  entering  Judgment 
against  all;  and  that  under  that  law  the 
Judgment  sued  on  was  valid  as  against  Cal- 
boon  bat  void  as  against  McGrath.  Upon 
this  finding  Judgment  was  given  against  Cal- 
boon  alone. 

[1]  The  ai>pellant  claims  that  under  tbe 
antborltles,  if  a  Joint  Judgment  is  rendered 
against  two  or  more,  and  it  appears  from 
tbe  record,  or  is  shown  aliunde,  that  such 
Jndgnient  is  invalid  as  to  one  of  them  for 
mut  of  Jurisdiction  over  him,  tbe  Joint  Judg- 
ment is  void  as  to  alL  This  theory  is  based 
upon  a  rule  prevailing  in  some  Jurisdictions 
to  the  effect  that,  if  It  is  shown  that  the 
Judgment  rendered  upon  a  Joint  contract  is 
TOid  as  to  one  Joint  contractor,  it  is  a  nullity 
and  void  as  to  all.  No  proof  was  made  that 
tbls  is  the  law  of  Illinois,  where  the  Judg- 
ment was  rendered,  nor  is  any  decision  of 
the  courts  of  that  state  dted  which  so  holds. 
Tbe  extent  of  tbelr  decisions  is  that  It  is  er- 
ror to  give  Judgment,  in  such  an  action, 
against  one  such  Joint  defendant  alone,  and 
that  a  Judgment  so  given  will  be  reversed 
DO  an)cal  because  of  such  error.  None  of 
them  holds  that  such  Judgment  would  be 
Toid  on  collateral  attack  against  the  person 
terred.  This  alleged  rule  that  a  Joint  Judg- 
ment on  a  Joint  contract  is  invalid  entirely, 
11  abown  to  be  invalid  as  to  one  of  the  Joint 
defendants,  is  discussed  by  Mr.  Freeman  in 
an  elaborate  note  to  tbe  case  of  St  John  v. 
Holmes,  20  Wend.  (N.  T.)  60d,  32  Am.  Dec. 
601  He  there  shows  that  the  original  an- 
aoancement  of  the  rule  in  Hall  v.  Williams, 
6  Pick.  (Mas&)  246,  17  Am.  Dec.  356,  in  1828, 
waa  made  without  any  discussion,  upon  the 
authority  of  a  case  which  does  not  support 
It,  and  tliat  it  is  against  the  weight  of  more 
recent  authority.  It  Is  condemned  in  the 
textbooks  on  the  subject  Van  Fleet  on  Col- 
lateral Attack,  {  744;  1  Black  on  Judg.  t 
211;  1  Freeman  on  Judg.  {  136.  It  is  not 
tbe  law  of  this  state.  Seaver  v.  Fitzgerald, 
23  CaL  92;  Tay  v.  Hawley,  39  Oal.  94; 
Levis  V.  Clarkin,  18  Cal.  400 ;  Bailey  Loan 
Ca  T.  HaU,  UO  CaL  490,  42  Pac.  062;  Code 
ClT.  Proc.  S{  414,  678. 

[t]  There  being  no  evidence  to  tbe  contrary 
tbe  law  of  Illinois  is  presumed  to  be  the  same 
aa  that  of  Caltfomia.  Marsters  v.  Lash,  61 
Cal.  622;  Estate  of  Rldiards,  133  Cal.  526, 
K>  Pac.  1034;  Estate  of  Harrington,  140  Cal. 
247,73  Paa  1000.  98  Am.  St  Rep.  61;  O'Sul- 
UTan  V.  Grlffitb,  153  CaL  607,  95  Pac.  873,  96 
Pac  323. 

[1]  Sndt  a  rale  la  obviously  contrary  to 


the  fundamental  prindple  everywhere  pre- 
vailing that,  where  a  court  has  Jurisdiction 
of  the  person  of  the  parties  and  the  subject- 
matter  of  the  controversy  submitted  to  it  by 
them,  its  Judgment  thereon  cannot  be  im- 
peached collaterally  or  otherwise  than  by 
some  form  of  direct  attadc,  although  It  may 
appear  on  the  face  of  the  record  that  an  er- 
ror was  committed  by  the  court  in  determin- 
ing the  rights  of  the  parties  involved  in  the 
case.  Crew  v.  Pratt,  119  CaL  161,  61  Pac. 
38 ;  Code  Civ.  Proc.  S  1908. 

[4]  The  conclusion  of  the  Illinois  court 
that  the  Judgment  should  be  rendered  against 
two  of  the  Joint  contractors,  although  the 
other  one  had  not  been  served,  was  a  mere 
error  of  law  and  did  not  go  to  the  Jurisdic- 
tion of  the  court  over  the  controversy.  Un- 
der the  California  authorities  above  dted,  the 
fact  that  such  Judgment  was  not  valid 
against  McGrath  would  have  no  effect  what- 
ever upon  its  validity  against  Calhoun.  The 
finding  that  it  was  valid  against  him  is  there- 
fore sustained  by  the  evidence.  If  It  is  con- 
sidered as  a  conclusion  of  law.  It  was  cor- 
rect 

[C,  6]  The  court  further  found  that  the  Cel- 
lulose Package  Manufacturing  Company  Is 
and  was  at  all  the  times  Involved  in  the  ac- 
tion a  corporation  existing  under  the  laws 
of  Illinois.  There  is  a  claim  that  this  finding 
Is  contrary  to  the  evidence.  It  api>ears 
that  the  company  was  originally  incorporat- 
ed under  the  name  of  "B.  W.  Ward  Cellulose 
Package  Manufacturing  Company,"  and  that 
afterwards  the  name  was  changed,  under  the 
Illinois  law,  by  strilj^  "B.  W.  Ward"  there- 
from. The  certificate  showing  regular  pro- 
ceedings whereby  such  change  was  effected 
was  duly  filed  with  the  secretary  of  state  of 
Illinois  as  the  statute  required.  This  statute 
provided  for  divers  other  changes  in  corpo- 
rate affairs,  such  as  a  change  of  place  of 
business,  of  the  objects  for  which  the  corpo- 
ration was  formed,  of  the  amount  of  the 
capital  stock,  of  the  par  value  thereof,  of  the 
number  of  directors,  and  a  change  to  con- 
solidate with  other  corporations.  It  also 
provided  that  upon  the  filing  of  such  certifi- 
cate, the  corporation  should  cause  to  be  pub- 
lished "a  notice  of  such  changes  of  organiza- 
tion" for  three  successive  weeka  No  evi- 
dence was  given  that  this  notice  had  been 
published.  For  this  reason  it  is  claimed 
that  the  finding  that  the  plaintiff  was  a  cor- 
poration is  not  sustained  by  the  evidence. 
We  find,  however,  that  the  contract  sued  on, 
which  was  executed  by  Calhoun  and  the 
other  parties  thereto,  recites  the  fact  that 
the  plaintiff  was  a  corporation  under  the 
name  of  Cellulose  Package  Manufacturing 
Company.  The  Illinois  Judgment  was  recov- 
ered by  it  under  that  name.  This  is  suffi- 
cient proof  of  its  corporate  capacity  and  of 
the  fact  that  it  was  operating  under  that 
nama 

[7, 1]  Furthermore,  it  can  scarcely  be  said 
that  a  change  of  same  is  tbe  same  thing  as  a 
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cbange  of  organization.  Inasmnch  as  the 
statute  of  UUnols  required  notice  only  of 
a  change  of  organization,  we  do  not  think 
that  it  can  be  held  that  a  failure  to  pub- 
lish a  notice  of  a  change  of  name  would  in- 
validate a  proceeding  for  a  change  of  name. 
The  statute  does  not  require  notice  of  such 
change.  We  have  discussed  this  question 
on  Its  merits,  but  we  are  of  the  opinion  that 
it  would  not  be  of  sufficient  importance  to 
Justify  a  reversal  of  the  judgment  even  if 
we  were  mistaken  as  to  the  effect  of  the 
Illinois  law. 

These  are  all  the  iwlnts  presented  in  sup- 
port of  the  appeaL  We  think  that  they 
are  devoid  of  merit,  and  that  the  order 
should  be  sustained. 

The  order  is  affirmed. 

We  concur:  ANOELLOTTI,  J. ;  8L0SS,  J. 


MAXON-NOWLIN   CO.   v.   NORSWING. 
(li.  A.  8194.) 

(Supreme  Court  of  California.     Dec  9,  1913.) 

1.  FSAtJD   (§  20*)— Dkceptiow   Oonstitdtino 
Pbaud— Reuanck  on  Repbesbntations. 

To  entitle  a  person  to  relief  because  of  a 
false  representation,  it  is  not  enough  to  show 
that  it  was  material,  known  by  the  maker  to  be 
false,  and  made  with  the  intent  to  deceive,  bat 
it  must  be  shown  tliat  it  actually  misled  and  de- 
ceived the  party  complaining. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent. 
Dig.  i§  17,  18;   Dec.  Dig.  {  20.»] 

2.  FBAtJD    (§     68*)  —  Actions  —  Evidence — 
Weight  and  Sufficienct. 

Evidence,  in  an  action  to  recover  damages 
for  fraudulent  misrepresentations  as  to  the  size 
of  a  parcel  of  land  made  in  connection  with  a 
transfer  thereof,  held  to  sustain  findings  that 
the  plaintiS  did  not  believe  and  did  not  rely  on 
the  alleged  representations. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i$  55-«9 ;   Dec.  Dig.  $  58.*] 

S.  Fbaud  (g  21*)- Deception  CoNSTrrtrnNa 
Frattd — Reliance  on  Repbesentations, 
A  party  who  relies  upon  and  is  deceived  by 
misrepresentation  may  claim  relief,  even  though 
he  had  an  opportunity  to  learn  the  truth  by 
prosecuting  inquiries  or  otherwise;  but  a  par- 
ty who  had  actual  knowledge  of  the  truth  can- 
not recover. 

[E!d.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  fi  9,  10,  23;  Dec.  Dig.  |  21,*] 

4.  Appeal  and  Ebbob  (g  1071*)- Review— 
Haruless  Brbob— Findings  by  Cottbt. 
Any  errors  in  findings  as  to  the  maldng  of 
alleged  misrepresentations  to  plaintiff  were 
harmless,  where  the  court  further  found  that 
plaintiff  did  not  rely  on  the  representations. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S|  4234-4239;  Dec.  Dig.  8 
1071.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Gavin  W.  Craig, 
Judge. 

Action  by  the  Maxon-NowUn  Company 
against  K.  B.  Norswing.  From  a  judgment 
for  defendant,  and  an  order  denying  a  new 
trial,  the  plaintiff  appeals.    Affirmed. 


B.  W.  Freemui,  of  Los  Angeles,  for  appel- 
lant E.  B.  Drake,  of  Los  Angelea,  for  re- 
spondent. 

SLOSS,  J.  This  action  waa  brought  to  re- 
cover damages  for  alleged  fraudulent  mis- 
representations in  connection  with  a  trans- 
fer of  real  property. 

The  complaint  alleges  that  on  May  29, 
1911,  the  plaintiff  was  the  owner  of  a  tract 
of  land  in  Orange  county,  and  the  defendant 
was  the  owner  of  a  parcel  of  land,  fronting 
on  Main  street  and  Slauson  avenue,  in  the 
dty  of  Los  Angeles.  On  said  day,  it  is  al- 
leged, and  prior  thereto,  the  defendant  rep- 
resented to  plaintiff  that  the  said  parcel 
had  a  frontage  on  Main  street  of  398  feet, 
and  a  depth  on  Slauson  avenue  of  661  feet. 
The  plaintiff  fully  believed  said  representa- 
tions, and  acted  wholly  upon  them.  Rely* 
Ing  on  their  truth,  the  plalntlfl,  on  the  29th 
day  of  May,  1911,  entered  Into  an  agreement 
with  the  defendant  for  the  exchange  of  said 
properties,  and  such  exchange  was  oonaom- 
mated  by  the  delivery  of  deeds  from  and  to 
the  parties  respectively.  The  complaint  al- 
leges, furtiier,  that  the  said  representations 
were  false,  in  that  the  frontage  of  the  prop- 
erty conveyed  by  defendant  was  only  378 
feet  on  Main  street,  and  its  depth  on  Slau- 
son avenue  was  no  more  than  691.76  feet. 
The  defendant  at  all  times  knew  of  the  fals- 
ity of  his  representations;  but  plaintiff  did 
not  discover  the  facts  in  this  regard  until 
long  after  the  deeds  had  passed  between  the 
parties.  The  area  of  the  parcel  conveyed 
was  .904  acres  less  than  that  of  a  parcel  hav- 
ing the  dimensions  represented,  and  its  value 
was  and  is  $7,468.68  less  than  the  valoe  the 
parcel  would  have  had  if  It  had  been  of  the 
size  represented.  The  defendant  refusing 
to  convey  the  deficiency,  the  plaintiff  asks 
judgment  that  he  be  compelled  to  so  convey, 
or,  in  default  thereof,  that  plalntlfl  have 
Judgment  for  $7,468.68. 

The  answer  denies  making  the  alleged  rep- 
resentations, and  denies  that  plaintiff  believ- 
ed them  to  be  true,  or  acted  or  reUed  upon 
them.  There  are  other  Issues  raised;  but 
there  will  be  no  occasion  to  refer  to  any  ex- 
cept those  which  we  have  just  mentioned. 

The  court  made  findings,  upon  which  It 
entered  judgment  in  favor  of  the  defendant 
The  plaintiff  appeals  from  the  judgment,  and 
from  an  order  denying  its  motion  for  a  new 
trlaL 

Among  other  things,  the  court  found  tiiat 
plaintiff  did  not  believe  the  alleged  repre- 
sentations, that  it  did  not  enter  into  the  con- 
tract relying  upon  their  truth,  and  far^ 
ther,  that  it  is  not  true  that  plaintiff  did 
not  luiow,  until  long  after  the  delivery  of 
the  deeds,  that  the  lands  conveyed  by  defend- 
ant to  plaintiff  were  of  the  dimensions  lees 
than  those  represented.  "On  the  contrary," 
it  was  found  "that,  before  any  contract  was 
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eDtered  into  or  deeds  made,  the  defenduit 

dellrered  to  plaintiff,  or  Its  TepreeentatlTea, 

I  map  showing  the  correct  meaaorementa  of 

add  property." 

[t]  These  findings.  If  supported  by  the  evi- 
denee^  aie  concloslTe  In  favor  of  the  Jndg- 
mcot  as  rendered,  regardless  of  the  disposi- 
tion of  other  issues  in  the  case.  "To  entitle 
a  person  to  relief  or  redress  because  of  a 
false  representation.  It  Is  well  settled  tliat 
It  is  not  enough  to  show  merely  tliat  it  was 
material,  that  It  was  known  to  be  false,  and 
tliat  it  was  made  with  intent  to  deoelTe,  but 
it  most  also  be  shown  that  it  actually  did 
mislead  and  deceive;  or,  in  other  worda,  It 
was  relied  upon  by  the  party  complaining." 
14  A.  &  B.  Enc.  L.  (2d  Ed.)  p.  106;  20  Oyc. 
39;  Estep  t.  Armstrong,  69  CaL  536,  U  Pac. 
132;  Nounnan  t.  Sutter  Co.  L.  Co.,  SI  OaL 
1,  22  Pac.  nig,  6  L.  R.  A.  2id;  Colton  r.  Stan- 
ford. 82  CaL  351,  383,  23  Pac.  16. 16  Am.  Bt 
BCD.  137. 

[2]  Tlie  evidence  in  tills  case  Is  clearly 
Bofficient  to  sustain  the  findings  that  plaintiff 
did  not  believe  the  representationa  regard- 
ing the  dimensions  of  the  land,  and  that  it 
did  not  rely  upon  sudi  representations  in  en- 
tering Into  the  contract  Two  witnesses  tes- 
tified that,  before  any  agreement  was  made^ 
the  manager  of  the  plaintiff  corporation  look- 
ed at  the  property,  and  that  the  defendant 
then  handed  him  a  map  which  showed  In 
plain  figures  the  actual  frontages,  on  Main 
street  and  Slauson  avenue,  of  the  tract  sub- 
sequently conveyed  to  plaintiff.  This  testi- 
mony was  contradicted ;  but  the  trial  court 
was,  of  course,  authorized  to  resolve  the 
conflict  either  way.  Accepting  the  state- 
ments of  defendant's  witnesses.  It  was  Justi- 
fied in  drawing  the  Inference  that  plaintiff's 
agent  examined  the  map  which  was  thus 
placed  In  his  hands,  and  that  he  learned 
trom  the  map  what  the  frontages  in  fact  were. 

[t]  The  appellant  dtes  a  number  of  cases, 
ot  which  Elchelberger  v.  Mills  Land,  etc., 
Co,  9  CaL  App.  628,  100  Pac.  117,  is  a  fair 
example,  to  support  the  contention  that  the 
bet  that  plaintiff  had  an  opportunity  to 
learn  the  truth  regarding  the  area  of  the 
land  does  not  necessarily  deprive  him  of  the 
tight  to  relief.  The  doctrine  thus  asserted 
is  weU  setUed.  Pom.  Eq.  Jar.  t  895.  But 
the  anthorities  referred  to  go  no  farther 
than  to  hold  that  a  party  who  has  actoally 
relied  upon  a  misrepresentation  and  been  de- 
cdved  by  It  may  claim  relief,  even  though, 
by  prasecating  InQolries  on  his  own  behalf, 
be  might  liave  learned  the  truth.  They  do 
not  aatliorize  a  recovery  by  a  party  who 
lias  actually  learned  the  truth,  and  has  not 
relied  opon  the  misrepresentation.  This  Is 
the  dtoatlon  disclosed  by  the  findings  here. 

[4]  me  claims  are  made  by  appellant  that 
tliere  are  conflicting  findings  on  the  question 
vtether  the  representations  were  made  as 
alleged,  and  that  such  findings  on  this  is- 


sue as  are  In  favor  of  tbe  defendant  are 
contrary  to  the  evidence.  Bat,  in  view  of 
what  we  have  said  on  the  question  heretofore 
discussed,  these  points  become  immaterial. 
If  the  court  liad  found  according  to  tbe  al- 
legations of  tlie  complaint  on  the  issue  re- 
garding the  making  of  representations,  the 
further  finding  that  plalntifl  did  not  rely  on 
the  representations  would  still  have  required 
the  giving  of  the  Judgment  here  made.  The 
errors  last  mentioned,  if  errors  were  com- 
mitted, were  therefore  harmless,  and  furnish 
no  ground  for  reversaL  Duryea  v.  Boucher, 
67  CaL  141.  7  Pac  421;  Wheat  v.  Bank  of 
CaL,  119  CaL  4,  60  Pac.  842,  61  Pac.  47; 
Sussman  v.  Co.  of  San  Luis  Obispo,  126  CaL 
636,  69  Faa  24;  BuUer  v.  Delafield,  1  CaL 
App.  367.  82  Pac.  260. 

The  api>ellant  makes  no  points  other  than 
those    hereint>efore   mentioned. 

The  Judgment  and  the  order  denying  a  mew 
trial  are  afllrmed. 

We  concur:  SHAW,  J.;  ANGEIiLOTTI,  J. 


SCHOLLE  V.  riNNEm  Jr.,  et  aL 

(Sac  1916.) 

(Supreme  Court  of  California.    Dec.  12,  1913. 

On  Rehearing,  Jan.  10.  1914.) 

1.  LnoTATioN  OF  Actions  (|  37*)  —  Suit  to 
Skt  Abidx  Fbattdulent  Convktances. 

An  action  by  a  judgment  creditor,  purchas- 
ing under  execution  property  conveyed  by  his 
debtor  in  fraud  of  creditors,  to  have  the  con-i 
veyance  declared  void  is  an  action  to  remove  a 
cloud  on  his  title,  and  though  fraud  may  be  in- 
cidental, the  three  and  four  year  statutes  of 
Umitations  (Code  Qv.  Froc  (S  838,  843).  do 
not  apply. 

[Ed.  Note. — For  other  cases,  see  Lamitation 
of  Actions.  Cent  Dig.  U  182-186,  477;  Dec. 
Dig.  i  37.*] 

2.  Limitation  or  Aotions  (S  87*) — Scit  to 
Snr  AsiDB  Fbaudulbnt  Oonv^tanokb. 

An  action  by  a  judgment  creditor  to  set 
aside  as  fraudulent  a  conveyance  made  by  the 
debtor,  and  to  adjudge  that  the  property  is  sub- 
ject to  a  lien  and  for  an  equitable  execution 
to  satisfy  the  judgment,  is  in  effect  an  action 
to  remove  a  cloud  on  the  equitable  lien  of  the 
judgment  and  is  not  within  the  three  and  four 
years  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ({  182-186,  477;  Dec.  Dig. 
i  37.*]  «  -^         . 

3.  Fbauduunt  Convktancss  (S  221*)— Judo- 
UBNT  Cbeditob  —  Aj.ia>wanck  or  Claim 
aoainst   Decedent's   Estate — Effect. 

Tbe  allowance  of  a  claim  a^inst  a  dece- 
dent's estate  has  the  effect  of  a  judgment  and 
the  claimant  may,  by  reason  thereof,  maintain 
an  action  to  set  aside  fraudulent  transfers  by 
decedent,  and  to  subject  the  property  to  the 
satisfaction  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,   Dec.   Dig.   §  221.*] 

4.  LnoTATioN  OF  Actions  (8  44*)— Sun  to 
Set  Aside  Fsaudulent  Ooxvetanoes  — 
Death  of  Debtob. 

A  creditor  of  a  debtor  executing  fraudulent 
conveyance  may,  though  he  has  actual  knowl- 
edge of  the  conveyance,  wait  until  the  last  day 
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of  the  period  for  the  brloglnc  of  an  action  on 
bis  debt,  and  on  procarin^  a  judgment,  he  may 
wait  until  about  the  expiration  of  the  period 
within  which  an  execution  must  Issae,  and  then 
have  execution  issued  and  a  sale  made  as  the 
property  of  the  debtor  standing  in  the  name 
of  the  fraudulent  grantees,  and  where  the  cred- 
itor becomes  the  purchaser,  he  may  wait  almost 
five  years  before  suing  to  set  aside  the  convey- 
ance as  a  cloud  on  his  title,  and  this  rule  ap- 
glies,  notwithstanding  the  death  of  die  debtor 
efore  judgment,  where  the  claim  was  allowed 
against  his  estate. 

[Kd.  Note,— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |(  220-230,  232;  Dec.  Dig. 
I  44.*] 

Department  2.  Appeal  from  Superior 
Court,  Tehama  County;  John  F.  Ellison, 
Judge. 

Action  by  Albert  W.  SchoUe  against  John 
E^neU,  Junior,  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  separately  ap- 
peaL    AflBrmed. 

Charles  W.  Slack,  of  San  Francisco,  and 
W.  P.  Johnson,  of  Red  Bluff,  for  appellants. 
Morrison,  Cope  &  Brobeck  and  Morrison  & 
Brobeck,  all  of  San  Francisco,  John  J.  Wells, 
of  Red  Bluff,  and  Morrison,  Dunne  &  Bro- 
beck, of  San  Francisco,  tor  respondent. 

LORIGAN,  J.  This  action  was  brought  In 
Tehama  county  by  the  plaintiff  as  a  creditor 
of  John  Flnnell,  deceased,  to  have  set  aside 
several  separate  conveyances  of  real  property 
made  by  him  to  the  four  appellants,  his  sons, 
all  of  which.  It  Is  claimed,  were  made  by 
him  when  Insolvent  and  In  fraud  of  his  cred- 
itors, particularly  the  plaintiff;  that  he  be 
adjudged  to  have  a  lien  on  said  proi)erty, 
and  tor  an  equitable  execution  to  satisfy  It. 
The  plaintiff  had  judgment,  setting  aside 
three  of  the  conveyances  as  fraudulent  and 
void  and  granting  the  reUef  prayed  for,  and 
each  of  the  defendants  appeals  from  that 
portion  of  the  judgment  which  affects  the 
conveyance  to  him..  Separate  motions  for  a 
new  trial  were  made  and  denied,  and  each 
defendant  appeals  from  the  order  denying 
Ills  motion.  These  several  appeals,  while 
separately  taken,  are  presented  on  the  same 
transcript  and  argued  in  the  same  briefs. 
The  same  points  for  a  reversal  of  the  judg- 
ment and  orders  are  urged,  and  all  of  these 
appeals  are  considered  and  disposed  of  in 
this  opinion. 

The  complaint,  filed  March  21,  1907,  al- 
leged that  the  plaintiff  loaned  to  John  Fln- 
nell at  various  times  between  July  5,  1893, 
and  February  10,  1807,  divers  sums  of  mon- 
ey, aggregating  $iS6,163.75,  Flnnell  delivering 
promissory  notes  therefor  which,  from  time 
to  time,  were  renewed;  that  Flnnell  died  in 
October,  1906;  that  the  defendant,  John 
Flnnell,  Jr.,  qualified  as  administrator  of 
bis  estate,  and  thereaifter  plaintiff  presented 
to  snch  administrator  his  claim  against  the 
estate  of  deceased  for  the  amount  then  owing 
to  him— $62,178.28— which  said  claim  was 
allowed  January  17, 1900,  by  the  administra- 


tor and  acproved  by  the  Judge  of  the  su- 
perior conrt,  but  no  payments  have  been 
made  thereon;  that  said  John  Flnnell,  de- 
ceased, was  insolvent  from  the  time  of  the 
first  loan  to  him  by  plaintiff  until  the  time  of 
his  death,  and  that  his  estate  was  indebted 
in  excess  of  $162,000,  and  insolvent,  that 
daring  his  lifetime  and  subsequent  to  said 
year  1893,  while  insolvent  and  in  contem- 
plation of  insolvency,  said  John  Flnnell, 
without  consideration  tlierefor,  and  with  in- 
tent to  defraud  his  creditors,  particularly 
plaintiff,  made  certain  deeds  to  the  defend- 
ants, his  sons,  conveying  certain  lands  in 
Tehama  county  and  other  counties  (the  com- 
plaint setting  forth  particularly  six  convey- 
ances with  the  descriptions  of  the  property 
therein) ;  that  John  Flnnell  up  to  bis  death 
represented  to  plaintiff  that  he  was  solvent, 
and  relying  upon  said  representation,  plain- 
tiff did  not  bring  an  action  to  recover  the 
amount  owed  him,  but  from  time  to  time  ac- 
cepted renewals  of  the  notes;  that  at  most 
of  the  times  mentioned  plaintiff  was  absent 
from  the  state,  and  during  all  the  time  ab- 
sent from  Tehama  county,  and  had  no  knowl- 
edge of  the  conveyances  or  the  Insolvency  ot 
said  Flnnell,  or  of  his  estate  or  of  his  Intent 
to  defraud  his  creditors  or  plaintiff  until 
after  tils  death;  that  defendants  refused  to 
pay  this  indebtedness  to  plaintiff,  and  the 
administrator  refused  to  bring  an  action  to 
have  said  conveyances  set  aside  or  to  sub- 
ject the  property  so  fraudulently  conveyed  to 
the  claims  of  the  creditors  of  the  estate,  and 
denied  that  the  said  estate  had  any  title  or 
interest  In  said  real  pr<9erty;  that  all  the 
defendants  had  full  knowledge'  when  said 
conveyances  were  made  to  them  respectively 
that  they  were  made  without  consideration 
and  with  Intent  to  defraud  the  creditors  of 
said  John  Flnnell,  particularly  plaintiff.  The 
defendants  each  answered,  denying  all  the 
allegations  of  the  complaint  and  all  set  up 
as  a  bar  to  recovery  by  plaintiff  the  statute 
of  limltationa — section  338,  subdivision  4, 
and  section  343  of  the  Code  of  Civil  Pro- 
cedure— and  the  further  defense  of  laches. 

The  court  made  findings  in  accordance  with 
all  the  allegations  of  the  complaint,  except  It 
found  that  only  three  of  said  conveyance.<i 
were  fraudulent  It  found  adversely  to  the 
defendants  on  their  defenses  of  the  statute 
of  limitations  and  laches.  The  decree  de- 
clared a  lien  upon  the  lands  so  found  to  have 
been  fraudulently  conveyed  for  the  amount 
of  the  Indebtedness  to  plaintiff,  and  directed 
their  sale  to  satisfy  such  Uen. 

The  only  evidence  in  the  case  necessary  to 
refer  to  is  that  respecting  the  dates  of  the 
recordation  of  these  conveyances  declared 
fraudulent  The  complaint  alleged  that  they 
were  executed  by  John  Flnnell,  September 
30, 1900.  The  evidence  shows  that  they  were 
also  recorded  in  the  recorder's  ofiloe  of  Te- 
hama connty  on  that  date. 
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On  this  appeal  appellants  nige  a  reveraal 
on  two  grounds  <mly.  They  attadc  both  the 
sufficiency  of  the  complaint  and  the  findings 
of  the  court  against  their  defense  of  the 
statute  of  limitations  and  of  laches. 

No  demorrer  was  Interposed  to  the  oom- 
plalst  In  the  court  below.  It  Is,  howerer, 
nrged  now  by  appellants  that  the  complaint 
states  no  canse  of  action.  Their  claim  Is 
tbat  this  action  Is  for  relief  on  the  ground 
of  fiaad,  and  was  barred  by  the  sections  of 
the  C!ode  pleaded  If  not  brought  within  three 
yean  after  the  fraud  was  committed  or 
within  that  period  after  Its  discovery ;  that 
It  appears  from  the  complaint  that  the  fraud 
alleged  was  peri)etrated  in  S^tember,  1900, 
and  the  statute  therefore  ran  in  September, 
1908,  and  was  a  bar  to  the  present  action, 
unless  Its  effect  be  avoided  by  a  statement  of 
facts  In  the  complaint  showing  that  plaintiff 
bad  no  knowledge  of  the  fraud,  and  did  not 
discover  It  until  later  and  within  three  years 
of  the  commencement  of  the  action,  and  In 
the  ezerdse  of  due  diligence  could  not  have 
discovered  It  sooner;  that  the  complaint  is 
entirely  barren  of  any  statement  of  facts 
showing  why  In  the  exercise  of  due  diligence 
the  discovery  was  not  or  could  not  have  been 
made  earUer. 

We  do  not  think  It  necessary  to  consider 
specially  this  attack,  on  the  sufficiency  of 
the  complaint,  because  how  far,  if  at  all, 
a  creditor  proceeding  by  action  to  have  set 
aside  a  fraudulent  conveyance  Is  affected  by 
any  knowledge  or  notice  of  the  fraud  prior 
to  that  time,  or  whether  the  statute  of  limita- 
tions respecting  actions  based  on  fraud  has 
any  application  in  such  a  case,  is  the  point 
to  be  determined  by  us  under  the  attack  of 
the  appellants  upon  the  findings  of  the  court 
against  their  defenses  of  the  statute  of  lim- 
itations and  laches.  Their  attack  on  these 
findings  Is  based  on  the  facts  that  this  ac- 
tion was  brought  March  21,  1907,  and  that 
the  deeds  which  were  held  by  the  trial  court 
to  be  fraudulent  and  void  were  recorded  on 
September  30, 1900.  From  these  facts  appel- 
lants contead  (and  this  is  the  only  point  they 
make)  that  the  recordation  of  the  deeds  was 
notice  to  the  plaintiff  of  the  making  of 
them,  of  their  contents,  and  of  the  alleged 
fraud,  and  that  the  plaintiff  thus  being  no- 
tified, the  statute  commenced  to  run  from 
such  recordation,  and  had  created  a  complete 
bar  twice  over  when  this  action  was  com- 
menced. 

[1]  Whether  we  would  sustain  the  position 
of  appellants  as  to  the  effect  of  such  recorda- 
tion in  a  case  where  the  question  was  prop- 
erly involved  we  need  not  determine,  as  we 
are  satisfled  that  in  an  action  of  this  kind 
notice  or  knowledge  by  the  creditor  that  the 
conveyances  were  In  fraud  of  creditors  Is  a 
false  quantity;  in  other  words,  that  the 
statute  of  limitations  relied  on,  applying 
to  actions  on  the  ground  of  fraud,  has  no  ap- 
plication whatever  to  am  action  of  this  cliar^ 


acter.  This  we  tliliik  follows  from  a  consid- 
eration of  a  uniform  line  of  dedslons  In  this 
state,  in  which,  while  exactly  the  same  relief 
in  a  court  of  equity  was  not  sought  as  here, 
yet  In  principle  It  was  the  same,  and  in  our 
Judgment,  as  far  as  the  availability  of  the 
statute  of  limitations  by  fraudulent  grantees 
is  concerned.  Is  controlled  by  the  rule  laid 
down  in  those  cases. 

This  principle  was  early  announced  in  Ua- 
ger  T.  Shlndler  et  al.,  29  Cal.  47.  The  de- 
fendant Shlndler,  on  March  21,  186S,  made 
a  conveyance  in  fraud  of  his  creditors.  Un- 
der a  Judgment  against  him  the  land  was 
sold  on  execution;  the  plaintiff  acquiring  the 
title  on  October  S,  1857.  On  January  6, 
1860,  he  brought  suit  to  have  the  deeds  made 
by  Shlndler  declared  fraudulent  and  void. 
It  will  be  observed  that  the  action  was 
brought  by  plaintiff  nearly  five  years  after 
the  conveyance.  The  statute  of  limitations 
stood  then  as  it  does  now,  requiring  an  action 
based  upon  fraud  to  be  commenced  within 
three  years  after  the  commission  of  the  fraud 
or  Its  discovery.  In  the  case  cited  there  was 
no  pretense  that  the  plaintiff  did  not  know 
the  facts  as  to  the  fraudulent  transfer  when 
it  was  made^  and  the  claim  was  that  the 
cause  of  action  accrued  at  the  date  of  the 
deed — March  21,  1865 — and  was  barred 
three  years  thereafter.  Notwithstanding  the 
knowledge  of  the  fraud,  this  court  held  that 
delay  in  commmcing  the  action  was  of  no 
moment;  that  the  statute  of  limitations  re- 
lied on  did  not  apply.  It  was  said:  "The 
cause  of  action  does  not  consist  in  the  de- 
tached or  isolated  fact  that  the  deeds  in  ques- 
tion were  given  with  the  intent  charged. 
The  gravamen  of  the  complaint  is  that  the 
plaintiff,  as  owner  of  the  land,  is  liable  to 
be  injured  by  the  deeds  If  they  are  allowed 
to  remain  uncanceled.  The  particular  danger 
which  the  plaintiff  seeks  to  avert  neither  is 
nor  can  be  older  than  the  title  which  It 
threatens.  True,  the  deeds  were  given  more 
than  three  years  prior  to  the  commencement 
of  the  action,  but  they  foreboded  no  injury  to 
the  plalnttfTs  title  when  they  were  given,  for 
at  that  time  be  had  no  title.  In  short,  the 
plaintiff's  right  to  bring  this  action  does  not 
antedate  the  facts  in  which  it  has  its  origin. 
The  plaintiff  became  the  owner  of  the  land 
on  the  3d  day  of  October,  1857,  when'  he  re- 
ceived the  sheriff's  deed;  and  he  had  then, 
for  the  first  time,  a  title  to  be  clouded.  The 
action  was  brought  within  three  years  there- 
after." 

In  Stewart  v.  Thompson,  82  CaL  280,  one 
Blake  recovered  Judgment  on  March  19, 1858, 
on  a  promissory  note  of  Brown,  falling  due 
June  1,  1856.  In  September,  1857,  Brown 
conveyed  the  land  In  fraud  of  his  creditors, 
the  deed  being  recorded  about  the  time  it 
was  given.  Blake  caused  the  property  to  be 
levied  on  and  sold  in  April,  1859,  as  Brown's, 
purchasing  it  at  such  sale.  He  conveyed  to 
the  plaintiff  Stewart  in  September,  1862,  who. 
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In  April,  1868,  commenced  an  action  claiming 
tbat  the  deed  by  Brown  was  a  cloud  on  Us 
title.  Defendant,  as  here,  relied  on  the  stat- 
ute of  limitations.  The  court  said  (Sander- 
son, J.):  "We  consider  tbat  the  limitation 
of  three  years  does  not  apply  to  an  action 
of  this  character.  *  *  •  We  so  held  In  ef- 
fect In  Hager  v.  Shlndler,  2»  Cal.  60.  The 
gravamen  of  the  action  la  that  the  convey- 
ances of  which  complaint  la  made  are  clouds 
upon  the  title,  and  for  that  reason,  and  that 
only,  their  cancellation  Is  asked.  The  right 
of  the  plalntlfF  to  his  relief  does  not  depend 
altogether  upon  the  question  whether  they 
are  tainted  with  fraud,  hut  upon  the  fact 
that  they  are  clouds.  •  •  •  Hence  fraud 
is  a  false  quantity  when  we  come  to  assign 
an  action  of  this  character  to  its  proper  class 
under  the  statute  of  llmltatiODS.  If  fraud 
exists,  It  does  so  merely  as  a  feature  In  the 
case,  and  not  as  a  test  of  the  true  nature  of 
the  cause  of  action  within  the  meaning  of  the 
statute" — and  as  Is  said  In  the  concurring 
opinion  of  Sawyer,  J.,  "I  was  at  first  inclin- 
ed to  the  opinion  that  this  case  fell  under  the 
fourth  clause  of  the  seventeenth  section  of 
the  statute  of  limitations,  under  which  'an 
action  for  relief  on  the  ground  of  fraud'  is 
barred  In  three  years;  but  upon  further  re- 
flection I  think  It  does  not.  The  deeds  in 
question,  It  is  true,  had  their  origin  In  fraud. 
The  first  In  order  was  made  with  intent  to 
defraud  a  creditor.  The  creditor  proceeded 
to  obtain  his  Judgment,  sell  the  land,  and 
obtain  a  sheriff's  deed,  regardless  of  the 
deed  made  for  the  purpose  of  defrauding  him. 
The  fraudulent  deed  was  void  as  to  him — 
an  absolute  nullity — and  for  this  reason  was 
not  in  his  way.  After  obtaining  his  sheriff's 
deed,  he  was  in  a  position  to  recover  posses- 
sion of  the  land,  notwithstanding  the  fraudu- 
lent conveyance,  without  first  procuring  its 
cancellation  in  equity.  •  •  •  The  credi- 
tor could  protect  himself  agaidst  It  at  law, 
and  there  was  no  necessity  for  going  into 
equity  for  a  remedy.  The  only  substantial 
r^nedy  to  him,  requiring  relief  in  Equity, 
therefore  is  that,  being  upon  the  record,  the 
void  deed  Is  a  cloud  upon  the  title  of  the 
creditor  and  those  claiming  under  him,  and 
this  is  the  real  ground  of  the  relief  sought 
In  this  action.  G?he  object  sought  is  only 
to  remove  the  cloud  which  casts  its  shadow 
upon  the  tltl&  For  these  reasons,  I  think 
the  case  not  within  the  bar  of  three  years." 
See,  also,  Chalmers  v.  Sheehy,  132  Cal.  469, 
64  Pac.  709,  84  Am.  St  Hep.  62. 

The  principle  laid  down  In  all  these  cases 
is  that  an  action  by  a  Judgment  creditor, 
after  he  has  purchased  under  execution  prop- 
erty conveyed  by  his  debtor  in  fraud  of  his 
creditors,  to  have  such  conveyance  declared 
void  is  an  action  to  remove  a  cloud  from  his 
title;  that  while  the  question  of  fraud  may 
be  incidental  to  the  action,  still  the  relief 
asked  is  not  based  upon  the  fraud  but  upon 
the  fact  that  fraudulent  deeds  constitute  a 


cloud  upon  title,  and  tiie  relief  asked  is  that 
this  cloud  be  removed,  and  in  such  an  action 
the  statute  of  limitations  has  no  application. 

[2]  We  think  that  the  present  action 
brought  by  the  plaintiff  Is  in  effect  an  action 
to  remove  a  cloud  on  title.  Not  as  in  the 
cases  dted,  from  the  legal  title  acquired  un- 
der sale  made  upon  a  Judgment  secured  by 
the  creditor  against  the  fraudulent  debtor, 
but  as  a  clond  upon  the  equitable  lien  of  the 
Judgment  of  plaintiff,  to  the  satisfaction  of 
which  he  had  the  right  to  liave  subjected  the 
property  fraudulently  conveyed. 

[3]  The  allowance  of  the  claim  in  the  es- 
tate of  Finnell  had  the  same  force  and  effect 
as  a  Judgment,  and  on  it  the  plaintiff  had  a 
right  to  maintain  an  action  to  set  aside  the 
fraudulent  transfers  made  by  the  debtor,  and 
to  subject  the  property  to  the  satisfaction 
of  his  Judgment  Ohm  v.  Superior  Court,  85 
Cal.  645,  26  Pac.  244,  20  Am.  St  Hep.  245. 
And  while  the  relief  asked  in  the  cases  we 
have  cited  was  different  to  some  extent  from 
the  relief  prayed  for  and  awarded  the  plain- 
tiff In  the  present  action,  we  do  not  itercdve 
that  it  was  of  such  substantial  difference  as 
to  affect  the  principle  announced  in  those 
cases  or  render  it  inapplicable  here. 

[4]  The  only  fact  which  put  plaintiff  in  a 
position  whereby  appellants  would  be  enti- 
tled to  rely  upon  the  bar  of  the  statute 
which  they  pleaded  was  the  death  of  Fin- 
nell. Had  the  latter  lived,  as  the  indebted- 
ness he  owed  plaintiff  was  a  valid  and  sub- 
sisting one,  the  plaintiff,  even  had  he  actually 
known  at  the  time  these  conveyances  were 
made  by  Finnell  to  appellants  that  they  were 
fraudulent  as  to  him,  might  have  waited 
until  the  very  last  day  of  the  period  during 
which  he  might  bring  an  action  upon  these 
notes,  before  doing  so.  After  procuring  a 
Judgment  against  Finnell  he  might  likewise 
have  waited  until  about  the  expiration  of 
the  period  within  which  an  execution  on  his 
Judgment  might  issue,  could  then  have  had  it 
issued,  and  a  sale  made  of  the  property  as 
the  property  of  Finnell  standing  in  the  name 
of  these  appellants.  As  the  conveyances  to 
the  appellants  were  fraudulent,  they  were 
not  merely  voidable,  but  absolutely  void  as 
to  the  creditors  of  Finnell  (Civ.  Code,  §  3442 ; 
Hager  v.  Shlndler,  snpra ;  Stewart  v.  Thomp- 
son, supra;  Chalmers  v.  Sheehy,  supra;  Jud- 
son  V.  Lyford,  84  Cal.  505,  24  Pac.  286),  and 
under  the  sale  plaintiff  would  acquire  full 
legal  and  equitable  title  to  the  property. 
Plaintiff  after  securing  his  deed  might  then 
have  waited  almost  five  years  before  bring- 
ing an  action  against  appellants  to  set  aside 
and  cancel  the  deeds  made  to  them  as  a 
cloud  upon  his  title;  and,  while  It  would  ap- 
pear that  the  plaintiff  had  In  fact  knowledge 
of  the  fraud  for  a  period  during  which,  if 
applicable,  the  statute  of  limitations  had  ran 
time  and  time  again,  still,  under  such  a 
situation  of  marked  delay,  it  Is  settled  by  the 
anthorities   we  have   referred  to  tbat  tha 
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statute  of  IlmltatlonB  respectiog  acUona  on 
tbe  gronnd  of  traad  relied  on  by  appellants 
would  bave  no  place,  and  woold  not  be  arall- 
able  to  the  gntnteea  nnder  the  frandulent 
eonveyanceB. 

As  this  protection  would  have  been  afford- 
ed plaintiff  against)  the  assertion  of  the  bar 
of  tbe  statute  of  limitations  had  Flnnell 
lived  and  the  plaintiff  had  obtained  execu- 
tion and  sale  of  the  property,  the  fact  that 
FinoeU  died  and  the  law  compelled  idalntlff 
to  prove  his  claim  In  probate  ought  not  to 
deprive  blm  of  the  relief  he  asks  In  tbe  pres- 
ent action.  If  It  Is  but  the  equivalent  of  what 
he  might  have  had  If  Flnnell  had  not  died. 
Tbe  death  of  Flnnell  did  not  make  his  fraud- 
ulent conveyances  any  more  effective  than 
they  were  when  he  was  alive.  They  were 
wholly  void  as  against  his  creditors  when 
they  were  made,  and  his  death  did  not  Im- 
part any  vitality  to  them.  There  are  no 
equitable  considerations  disclosed  here  which 
wonld  require  the  court  to  deny  the  applica- 
tion of  the  principles  laid  down  In  Hager  v. 
Shlndler  and  the  other  authorities  to  the  case 
at  bar.  The  trial  court  found  that  when 
these  conveyances  were  made  Flnnell  was  In- 
aolrent;  that  they  were  made  without  con- 
eideratlon ;  that  appellants  knew  of  such  in- 
Bolvency  at  the  time,  and  that  they  were 
frandulent  and  void  as  to  creditors.  Appel- 
lants do  not  question  the  sufficiency  of  the 
evidence  to  sustain  these  findings ;  they  rely 
^mpiy  on  the  claim  that  their  technical  de- 
fenses of  the  statute  of  limitations  and  laches 
ghonld  have  been  sustained ;  defenses  they 
wonld  have  no  right  to  assert  had  plaintiff 
proceeded  against  Flnnell  In  his  lifetime,  and 
which  they  rely  on  by  reason  of  his  death. 
As  suggested,  If  this  may  be  done,  then  the 
Incongruous  result  follows  that  while  a  cred- 
itor may  treat  these  deeds  as  void  during  the 
lifetime  of  his  debtor,  he  Is  deprived  of  the 
right  of  having  their  nullity  declared  after 
the  debtor's  death.  Such  a  result  should  not 
be  permitted  unless  there  are  existing  prin- 
dples  marking  such  a  radical  distinction  be- 
tween the  relief  sought  In  the  dted  cases  and 
that  sought  here  that  the  rule  laid  down  In 
the  former  may  not  be  Invoked.  While  of 
conrae  statutes  of  limitation  may  be  success- 
folly  Interposed,  still  courts  of  equity  are 
not  dlsiwsed  to  insist  upon  particular  forms 
of  procedure,  or  to  draw  nice  distinctions  be- 
tween tbe  nature  of  tbe  reUef  which  should 
be  sought  by  creditors  in  order  to  support 
grantees  in  the  retention  of  property  fraudu- 
lently obtained. 

Certainly  tbe  plaintiff,  after  tbe  allowance 
<tf  bis  claim  in  probatle — which  as  pointed 
ODt  had  the  force  and  effect  of  a  Judgment — 
was  required  in  some  form  of  action  to  pro- 
ceed to  have  these  deeds  Judicially  declared 
nnlUties,  as  they  were  in  fact,  and  to  subject 
tile  property  to  tbe  equitable  lien  of  his  Judg- 
ment, and  it  is  not  suggested  that  be  could 
iutve  proceeded  in  any  different  way  than  he 


has  don&  Nor  do  we  perceive  that  in  doing 
so  he  is  asking  for  relief  either  radically  or 
substantially  different  from  what  he  might 
have  been  entitled  to  had  Flnnell  lived  and, 
after  resorting  to  liis  right  at  law,  liad 
sought  a  court  of  equity  to  hare  the  cloud 
of  these  fraudulent  deeds  removed  from  his 
legal  title 

Whether  a  creditor  proceeds  in  equity  af- 
ter Judgment,  execution,  and  sale  to  set  aside 
fraudulent  deeds  of  his  debtor,  or  proceeds 
upon  bis  allowed  claim  in  probate  as  a  Judg- 
ment to  set  aside  similar  conveyances,  there 
Is  no  substantial  difference  in  the  relief 
sought  In  the  one'  case  he  seeks  to  have  the 
fraudulent  deeds  set  aside  as  a  cloud  upon 
the  title  which,  by  virtue  of  his  Judgment 
and  sale  thereunder,  he  acquired.  In  the 
other  by  virtue  of  his  Judgment  (because  an 
execution  and  sale  is  denied  him  through  the 
circumstance  of  his  debtor's  death)  he  seeks 
to  have  the  fraudulent  deeds  declared  void 
and  tbe  property  subjected  to  the  equitable 
lien  under  his  Judgment  In  either  case  the 
actions  are  substantially  to  obtain  tbe  same 
relief,  tto  have  the  conveyances  declared  void 
as  clouds  upon  title.  In  tbe  one  case  as  a 
cloud  upon  the  legal  title;  In  the  other  as 
a  cloud  upon  the  lien  of  the  Judgment  of 
plaintiff.  Though  fraud  may  be  Involved  in 
either  case,  it  is  not  the  gist  of  tbe  action. 
To  apply  the  language  of  the  court  in  Hager 
V.  Shlndler  to  this  case,  the  "cause  of  action 
does  not  exist  in  the  detached  or  isolated 
facts  that  the  deeds  in  question  were  given 
with  the  intent  charged" — ^in  fraud  of  credi- 
tors— but  of  the  fact  that  tbe  conv^ances 
were  a  cloud  upon  title.  The  right  of  the 
plaintiff  to  bring  bis  action  in  the  case  dted 
it  is  there  said  did  "not  antedate  the  facts  in 
which  it  had  Ite  origin."  Neither  did  tbe 
right  ot  tbe  plaintiff  here.  His  right  orig- 
inated with  the  allowance  of  tils  claim  in 
probate.  Wben  he  secured  this  Judgment 
for  the  first  time,  these  fraudulent  deeds  con- 
stituted a  cloud  upon  the  equitable  lien 
which,  under  it,  he  was  entitled  to  enforce 
against  them.  This  was  the  character  of  tbe 
relief  that  the  court  granted  to  plaintiff.  It 
declared  the  conveyances  void,  Impressed  the 
property  with  a  lien  in  favor  of  plaintiff  un- 
der his  Judgment,  and  directed  its  sale  for 
the  purpose  of  satisfying  it  In  this  view 
the  present  action  must  be  governed  by  the 
principle  announced  in  Hager  ▼.  Shlndler, 
and  the  bar  of  the  section  of  the  statute  of 
limitations  relied  on  by  appellants  has  no  ap- 
plication. It  equally  follows  that  the  other 
defense  of  laches  is  governed  by  the  same 
principle. 

We  do  not  discuss  the  further  point  made 
by  the  appellants  that  the  statute  of  limita- 
tions and  tbe  bar  of  laches  could  not,  in  any 
event,  commence  to  run  until  a  Judgment  at 
law  has  been  obtained  by  the  creditor,  or 
what  was  equivalent  to  such  a  Judgment,  the 
allowance  of  his  claim  in  inx>bate  proceed- 
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ings,  and  that  aa  the  action  waa  brought  Im- 
mediately after  the  allowance  of  the  claim 
of  plalntlfF,  no  bar  could  occur,  respondent 
citing  Forde  t.  Exempt  Fire  Co.,  50  Cal.  299 ; 
Brown  t.  Campbell,  100  CaL  635,  35  Pac.  433, 
38  Am.  St  Eep.  314.  We  are  aaUsQed  to  dla- 
pose  of  the  case  upon  the  broader  principle 
laid  down  in  Hager  t.  Shindler,  and  the  cases 
following  it,  which  in  our  Judgment  efTectual- 
ly  dispose  of  the  defenses  relied  on  by  the 
appellants,  and  under  which  the  findings  at- 
tacked must  be  sustained. 

The  Judgment  and  orders  appealed  from 
are  affirmed. 

We  concur:  HENSHAW,  X;   MELVIN,  X 

On  Rehearing. 
PER  CURIAM.  The  statement  in  the  opin- 
ion that  "It  equally  follows  that  the  other  de- 
fense of  laches  is  governed  by  the  same  prin- 
ciple" Is  not  to  be  taken  as  holding  that 
laches  is  to  be  governed  by  the  same  rule  as 
applies  to  limitations,  but  only  that,  under 
the  record  in  this  case,  no  laches  is  shown. 


In  re  LAND'S  ESTATE.    (Sac.  2,167.) 

(Supreme  Court  of  California.    Dec.  11,  1913. 
Rehearing  Denied  Jan.  10,  1914.) 

1.  Wills    (|    322*)  —  Cojitksts  —  Obdkb    or 

PSOOF. 

Under  Code  Civ.  Proc.  J  1307,  providing, 
relative  to  the  probate  of  a  will,  that  any  per- 
son interested  may  appear  and  contest  the  wilL 
and  section  1327,  providing  that  when  a  will 
has  been  admitted  to  probate  any  person  in- 
terested may,  within  one  year  after  such  pro- 
bate, contest  the  will  or  its  validity,  the  trial 
court  may  require  the  contestant  to  establish 
his  interest  before  proceeding  with  the  trial  of 
the  issues  involving  the  validity  of  the  will, 
and,  if  the  question  of  interest  is  determined 
against  the  contestant,  should  dismiss  the  con- 
test. 

[Bid.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  SI  762-765;  Dec.  Dig.  $  322.*] 

2.  JtJBT  (S  19*)— BiOHT  TO  Tmal  bt  Jubt— 
Pbobatb  Pboceedings. 

The  constitutional  right  to  a  trial  by  jury 
does  not  apply  to  proceedings  in  probate. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  SS  104r-133;    Dec  Dig.  f  19.*] 

3.  Jubt  (J  19*)— Right  to  Tbiai.  by  Jdbt— 
Pbobatb  Pboceedinos. 

tinder  Code  Civ.  Proc.  f  1330,  providing 
that  in  all  cases  of  petitions  to  revoke  the  pro- 
bate of  a  will,  wberem  the  original  probate  waa 
granted  without  a  contest,  on  written  demand 
of  either  party  a  trial  by  jury  must  be  had, 
as  in  cases  of  the  contest  of  an  original  peti- 
tion to  admit  a  will  to  probate,  and  section 
1312,  providing,  relative  to  the  probate  of  a 
will,  that  any  issue  of  fact  involving  the  com- 
petency of  the  testator,  bis  freedom  from  du- 
ress, etc.,  the  due  execution  and  attestation  of 
the  will,  or  any  other  questions  substantially 
affecting  its  validity  must,  on  request  of  either 
party,  be  tried  by  a  jury,  in  a  proceeding  to 
contest  a  will  alter  Its  probate,  there  is  no 
right  to  a  trial  by  jury  except  as  to  the  issues 
mentioned  in  section  1312;    and  hence,  where 


contestant's  interest  was  put  in  issue  he  waa 
not  entitled  to  a  jury  trial  of  that  qnestion. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  |(  104-133;    Dec.  Dig.  ^  19.*] 

4.  Wiixa  (I  221^-hContb8T8— Pkbsors  Who 
May  Contest  Win.— "Pkbson  Intebebt- 

KD." 

Under  Code  Civ.  Proc.  {  1307,  providing, 
relative  to  the  probate  of  a  will,  that  any  per- 
son interested  may  appear  and  contest  the  will, 
and  section  1327,  providing  that  when  a  will 
has  been  admitted  to  probate  any  person  in- 
terested may,  at  any  time  within  one  year,  con- 
test the  will  or  its  validity,  a  person  given  a 
legacv  of  $5,000  by  a  will  which  was  revoked  by 
a  subsequent  will,  which  gave  him  a  legacy 
of  the  same  amount,  had  no  interest  entitling 
him  to  contest  the  subsequent  wiU,  where  there 
was  nothing  to  indicate  that  there  was  any 
possibility  that  he  would  not  receive  payment 
of  the  legacy  in  full,  or  that  there  was  any 
such  difference  in  the  terms  of  the  wills  as  to 
make  his  situation  as  a  legatee  more  precarions 
under  the  subsequent  will  than  under  the  earli* 
er  will,  since  a  ''person  interested"  is  a  person 
having  such  a  pecuniary  interest  in  the  devolu- 
tion of  the  testator's  estate  as  may  be  impaired 
or  defeated  by  the  probate  of  the  wiU  or  ben- 
efited by  settmg  it  aside. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  IS  639-541;   Dec.  Dig.  |  221.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  6,  p.  5336.] 

5.  WixLfl  (f  288*)  —  Contests  —  BuBDEN  of 
Pboof. 

In  a  proceeding  to  contest  a  will,  where 
contestant's  interest  is  put  in  issue  by  the 
pleadings,  the  burden  is  on  him  to  show  his 
interest 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  651,  652,  662,  664;    Dec.  Dig.  f  288.*] 

6.  Wills  (§  384*)— Habkless  Ebbob— Ebbobs 
Affeoiino  Pabiy  Not  Entitlkd  to  Suc- 
ceed. 

In  a  will  contest,  the  refusal  of  Qie  trial 
court  to  issue  a  citation  for  service  on  legatees 
and  devisees  residing  without  the  state,  if  er- 
roneous, was  not  prejudicial  to  contestant, 
where  the  trial  court  properly  held  that  he 
had  no  such  interest  as  entitled  him  to  main- 
tain the  contest 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.   §S  856-858;    Dec.   Dig.  $  384.*] 

7.  Wills  (|  263*)— Contbstb— Jubibdiction — 
Sebvice  of  Citation. 

In  a  will  contest,  the  refusal  of  the  trial 
court  to  issue  a  citation  for  service  on  legatees 
and  devisees  residing  without  the  state  did 
not  deprive  the  court  of  jurisdiction  to  proceed 
with  the  trial  as  to  contestant  and  such  defend- 
ants as  had  been  served  with  <itation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  608-612,  614;    Dec.  Dig.  {  263.*] 

Department  1.  Appeal  from  Superior  Court, 
Sacramento  County;  O.  N.  Post,  Judge. 

Proceeding  by  Alexander  W.  Slorrison  to 
contest  an  alleged  will  of  William  Lend,  de- 
ceased. From  a  Judgment  dismissing  the 
contest  and  an  order  denying  a  new  trial, 
contestant  appeals.     Affirmed. 

W.  A.  Gett,  of  Sacramento,  for  appellant 
William  H.  Ashby,  Dunn,  Cowan  &  Brand, 
R.  T.  McKlslck,  and  White,  Miller,  Needham 
&  Harber,  all  of  Sacramento,  for  respondent. 

ANGELLOTTI,  J.  Within  a  year  after  a 
paper  dated  October  81,  1911,  purporting  to 


*For  other  cases  sae  ume  topic  and  section  NUMBER  In  D«c.  Uig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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be  the  last  will  of  deoesMd,  William  Land, 
was  admitted  to  probate  as  the  last  will  of 
said  deceased,  one  Alexander  W.  Morrison 
contested  tlie  same  upon  some  of  the  grounds 
siJedfled  in  sectton  1312,  Code  of  CirU  Pro- 
cedure^ filing  a  petition  In  writing  contain- 
ing his  allegations  against  the  validity  of  the 
wlU,  and  praying  that  the  probate  thereof 
be  revoked.  Answers  were  filed  by  persons 
Interested  in  maintaining  the  will.  Including 
the  executor  and  executrix.  The  superior 
court,  on  motion  of  these  persons,  determined 
that  Morrison  must  first  establish  his  inter- 
est before  it  would  proceed  with  the  trial  of 
the  Issues  of  fact  relating  to  the  ralidlty  of 
the  will.  A  trial  on  the  question  of  interest 
of  Morrison  was  had  before  the  court,  witb- 
oat  a  jury,  and  the  court  found  and  adjudged 
that  Mbrrlson  Iiad  no  such  Interest  as  au- 
thorized him  to  contest  the  will,  and  gave 
Judgment  of  dismissal  of  his  contest  We 
have  here  an  appeal  by  Morrison  from  this 
Judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

[1]  L  Only  a  person  "Interested"  may 
maintain  a  contest  to  an  alleged  will,  either 
before  or  after  probate.  Code  Civ.  Proc.,  H 
1307, 1327.  It  is  clear  that  where  the  inter- 
est of  a  person  seeking  to  contest  an  alleged 
will  is  not  established  by  the  pleadings,  the 
trial  court  has  the  power  to  require  the  con- 
testant to  establish  his  interest  before  pro- 
ceeding with  the  trial  of  the  Issues  involv- 
ing the  validity  of  the  asserted  will.  See 
Estate  of  Edelman,  148  Cal.  233,  236,  82  Pac. 
962, 113  Am.  St.  Rep.  231;  Estate  of  Wicker- 
sham,  153  Cat  603,  612,  90  Pac.  311;  In  re 
Garcelon,  104  Cal.  570.  38  Pae  414,  32  L.  R. 
A.  S95,  43  Am.  St  Rep.  134.  As  said  In  the 
Wli^ersham  Case,  "it  is  within  the  discre- 
tion of  the  court  to  control  the  order  of  proof 
and  require  the  contestant  first  to  establish 
bis  interest"  It  is  sometimes  to  the  interest 
ot  all  parties  that  this  question  should  t>e 
determined  before  proceeding  with  the  trial 
of  the  other  Issues.  If  the  question  of  inter- 
est is  determined  against  the  contestant,  no 
further  proceedings  nnder  the  contest  are 
necessary  or  proper,  and,  as  said  in  In  re 
Oarcelon,  supra,  the  orderly  course  of  proce- 
dure requires  that  the  court  should  dismiss 
the  contest. 

(1,3]  2.  Contestant  was  not  entitled  to 
lure  the  qnestlon  of  his  Interest  determined 
by  a  Jury.  It  was  definitely  decided  in  Es- 
tate of  Dolbeer,  153  CaL  662,  657,  96  Pac. 
266, 15  Ann.  Cas.  207,  that  the  right  to  a  trial 
by  Jury  secured  by  the  Constitution  has  no 
reference  to  or  l>earlng  upon  proceedings  in 
probate,  and  that  the  right  to  a  trial  by 
jnry  in  probate  proceedings  exists  only  where 
the  statute  expressly  confers  such  right  No 
sndi  right  in  so  far  as  the  question  of  In- 
tnest  of  the  contestant  is  concerned,  is  con- 
ferred by  any  statute  of  this  state,  unless  it 
is  conferred  by  section  1330,  Code  of  Civil 
Procedure.  That  section  provides  that  "in 
all  cases  of  petitions  to  revoke  the  probate 


of  a  will,  wherein  the  original  probate  was 
granted  without  a  contest,  on  written  de- 
mand of  either  party,  filed  three  days  prior 
to  the  hearing,  a  trial  by  jury  mutt  be  had 
at  in  catet  of  the  contett  of  an  orif/inal  peti- 
tioH  to  admit  a  will  to  probate.  •  •  •" 
(The  italics  are  onrs.)  We  are  thus  referred 
to  the  statutory  provision  as  to  a  trial  by 
Jury  in  contests  before  probate,  wUch  is  sec- 
tion 1312,  Code  of  Civil  Procedure.  That 
section  in  terms  limits  the  issues  of  fact  that 
may  be  tried  by  a  Jnry  upon  the  request  of 
either  party  to  those  substantially  aCTecting 
the  validity  of  the  will,  specifying,  in  four 
suImU visions,  the  competency  of  thej^ecedent 
to  make  a  will,  his  freedom  from  duress, 
fraud,  etc.,  the  due  execution  of  the  will,  and 
"any  other  questions  substantially  affecting 
the  validity  of  the  wllL"  We  are  satisfied 
that  section  1330,  Code  of  Civil  Procedure, 
must  be  construed  as  giving  only  such  right 
to  a  trial  by  Jury  as  is  given  by  section  1312, 
Code  of  Civil  Procedure,  in  so  far  as  the  is- 
sues to  be  determined  by  the  Jury  are  con- 
cerned, and  that  consequently  the  lower 
court  did  not  err  In  disallowing  appellant's 
demand  fpr  a  jury  trial  upon  the  question  of 
Ills  interest 

[4, 1]  3.  It  Is  contended  that  appellant's  in- 
terest was  established  by  the  pleadings,  and 
by  the  evidence  Introduced  by  respondents  on 
the  bearlDg,  appellant  having  refused  to  in- 
troduce any  evidence  on  the  question  in  the 
absence  of  a  Jury.  Appellant  is  not  an  heir 
at  law  of  the  deceased.  His  alleged  interest, 
as  shown  by  his  petition  for  a  revocation  of 
the  probate  of  the  will,  is  that  by  a  will  exe- 
cuted by  deceased  prior  to  that  of  October 
31st,  deceased  gave  and  bequeathed  to  him 
the  sum  of  |50,000,  and  that,  in  view  of  the 
alleged  invalidity  of  the  will  of  October  31, 
1911,  such  will  had  never  been  revoked  or 
modified,  and  still  remains  In  full  force  as 
the  last  will  of  deceased.  The  answer  denied 
that  any  prior  will  gave  appellant  any  sum 
exceeding  $5,000,  and  the  answer  of  numer- 
ous parties,  including  the  executor  and  execu- 
trix of  the  last  will,  alleged  that  the  same 
sum  of  $5,000  is  given  and  bequeathed  to 
appellant  by  the  later  will  of  October  31, 
1011,  which  is  the  will  here  contested  by  him. 
They  further  deny  that  the  prior  will  was 
not  revoked,  and  expressly  allege  its  revoca- 
tion on  October  31,  1911,  and  that  it  is  no 
longer  of  any  force  or  effect 

As  we  have  said,  at  the  trial  on  the  ques- 
tion of  Interest,  contestant  expressly  refused 
to  introduce  any  evidence,  learned  counsel 
relying  upon  his  demand  for  a  Jury,  saying 
to  the  court,  "we  decline,  your  honor,  in  the 
absence  of  the  Jury  to  offer  any  testimony." 
It  cannot  be  disputed  that,  If  there  was  any 
issue  on  the  subject  the  burden  was  on  con- 
testant to  show  his  interest  Notwithstand- 
ing his  refusal  to  offer  any  evidence,  respond- 
ents called  as  a  witness  Mr.  C.  H.  Dunn,  an 
attorney  at  law,  and  examined  lilm  upon  the 
matter.     He  testified  substantially  that  he 
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bad  been  attorney  for  deceased  for  many 
years  next  preceding  his  death,  drew  the  will 
of  October  31,  1911,  and  that  he  had  In 
March,  1909,  prepared  a  prior  will  which  was 
executed  about  April  2,  1909,  and  also  a 
codldl  thereto  In  no  wise  affecting  the  will 
so  far  as  was  material  to  any  qaestlon  here. 
He  had  a  letter  press  copy  of  the  prior  will, 
except  for  dates  and  signatures,  whldi  he 
produced,  and  which  was  received  in  evi- 
dence. In  It  was  the  following  provision  as 
to  contestant,  viz.:  "Twelfth.  I  give  and  be- 
qneath  to  Alex.  W.  Morrison,  of  Sacramento 
City,  California,  the  sum  of  Five  Thousand 
DoUarar"  and  this  was  the  only  provision  In 
his  favor.  The  trial  court  found  that  con- 
testant was  given  a  legacy  of  $5,000  by  the 
later  will  of  October  31,  1911,  and  that  this 
was  so  is  admitted  in  the  brief  of  learned 
counsel  for  appellant  It  also  found  that  the 
only  provision  in  favor  of  Alexander  W. 
Morrison  in  the  prior  will  was  the  legacy  of 
$5,000  to  which  we  have  already  referred. 
There  is  absolutely  nothing  to  Indicate  that 
the  circumstances  of  the  estate  are  such  that 
there  is  any  possibility  that  contestant  will 
not  receive  payment  in  full  of  his  legacy  of 
$S,000  under  the  later  will,  or  that  there  is 
any  such  difference  In  the  terms  of  the  wills 
as  to  make  his  situation  as  a  legatee  more 
precarious  under  the  latter  will  than  it 
would  have  been  under  the  former. 

We  are  thus  brought  to  the  question  of 
what  is  meant  by  the  words  "any  person  In- 
terested," as  used  In  section  1327,  Code  of 
Civil  Procedure,  conferring  the  right  upon 
any  person  interested  to  contest  the  validity 
of  a  will  within  one  year  after  It  has  been 
admitted  to  probate.  It  may  freely  be  con- 
ceded that  if  it  is  made  to  appear  that  a 
person  tuks  such  an  Interest  as  may  be  Im- 
paired or  defeated  by  the  probate  of  the 
will,  or  benefited  by  setting  it  aside,  he  is  a 
person  interested.  This  would  appear  to  be 
the  common  sense  meaning  of  the  term,  and 
no  good  reason  can  be  made  to  appear  for 
giving  it  a  broader  or  different  meaning. 
Surely  one  whose  only  Interest  is  a  legacy 
under  a  prior  will  giving  him  |5,000  from  the 
estate  of  the  deceased  person  cannot  be  prej- 
ndldally  affected  by  a  later  will  which  in- 
sures him  the  same  amount,  payable  at  the 
same  time.  Our  examination  of  the  author- 
ities leads  us  to  the  conclusion  that  this  is 
the  meaning  generally  attributed  to  such 
words  by  the  courts.  In  Illinois  it  has  been 
held  that  the  term  "any  person  interested" 
means  "those  having  a  direct  pecuniary  in- 
terest affected  by  the  probate  of  the  wilL" 
See  Selden  v.  Illinois  Trust  &  Sav.  Bank, 
239  111.  87,  87  N.  E.  860,  130  Am.  St  Rep. 
180.  In  a  note  to  the  case  last  cited  In  the 
American  State  Reports,  this  question  is 
exhaustively  considered,  and  many  author- 
ities are  dted.  In  one  or  two  cases  in  other 
states  it  appears  to  l>e  intimated  that  heirs 
at  law  of  a  deceased  are  always  "persons  in- 


terested," within  the  meaning  of  the  term 
as  used  in  such  statutes.    While  as  a  rule, 
the  hdrs  at  law  have  such  an  Interest  as 
would  entitle  them  to  contest  a  will,  as  Is 
said  in  the  note  referred  to,  "but  as  the 
statute  contemplates   a   legal.  Interest   and 
not  merely  a  grievance  to  the  feelings  of 
propriety  or  sense  of  justice,  It  is  not  in 
every  case  that  even  an  heir  at  law  can  con- 
test the  will  of  his  ancestor."    As  illustra- 
tions of  cases  where  he  may  not  so  contest, 
we  have  In  this  state  such  cases  as  Estate  of 
Edelman,  supra,  and  Estate  of  Wlckersham, 
supra.    We  have  found  no  better  statement 
as  to  who  come  within  the  term  than  that 
contained  in  Bloor  v.  Piatt,  78  Ohio  St  46, 
84  N.  E.  604,  14  Ann.  CaS.  332,  viz.:    A  per- 
son having  such  a  "pecuniary  interest  In  the 
devolution  of  the  testator's  estate  aer  would 
be  impaired  or  defeated  by  the  probate  of  a 
will  or   be  benefited  by  setting  aside  the 
wilL"     Estate  of  Benton,  131  Cal.  472,  63 
Pac.  775,  hardly  goes  to  the  extent  claimed 
for  it  by  appellant    The  contestant  was  the 
widow  of  deceased.    It  was  claimed  by  the 
appellant  therein  that  the  petition  of   the 
contestant  was  substantially  insufficient  in 
not  showing  that  she  was  beneficially  inter- 
ested in  defeating  the  probate  of  the  wllL 
The  court  disposed  of  this  claim  very  briefly 
saying:     "It  is  only  necessary  to  say  that 
she  shows  herself  to  be  an  hdr  at  law  of 
decedent  and  that  tact  gives  her  the  right 
of  contest     As  bearing  upon  this  right,   it 
Is  immaterial  that  the  will  attacked  poasiblv 
gives  her  a  larger  share  of  the  estate  than 
she  could  take  as  an  heir  at  law."     (The 
italics  are  ours.)     We  have  no  doubt  upon 
the  proposition   that  ordinarily   a  petition 
showing  that  the  contestant  Is  an  heir   at 
law  of  the  deceased  suflSdently  shows  tbe 
requisite  Interest  to  contest  a  wllL    As  we 
have  seen,  however,  the  heir  at  law  may  be 
without  such  right  by  reason  of  other  facts. 
Estate  of  Edelman,  supra;  Estate  of  Wlcker- 
sham, supra.    So  tliat  the  statement  In  tbe 
optalon  referred  to  that  the  mere  fact  that 
one  Is  an  heir  at  law  "gives  her  the  right  of 
contest"  may  not  be  taken  as  being  true  un- 
der all  circumstances.    And  surely  an  helx 
at  law  could  not  be  held  to  be  without. tbe 
requisite  interest  to  contest  merely  because 
the  will  attacked,  if  sustained,  may  "possi- 
bly" result  in  giving  him  a  larger  share  ttxan 
he  would  obtain  as  heir  at  law.  If  there  were 
no  wllL    If  the  Interest  is  one  that  mav  be 
impaired  or  defeated  by  the  will  assailed.  It 
is  suffldent    We  do  not  think  the  case  dted 
is  controlling.     The  other  California  cases 
dted  by  appellant  are  not  in  point 

We  are  of  the  opinion,  therefore,  tbat 
the  pleadings  did  not  establish  it  as  an 
admitted  fact  that  appellant  was  "a  per- 
son interested,"  within  the  meaning  of  our 
statute  on  contests  of  wills,  and  that  tbe 
answers  suffidently  set  up  the  facts  shoivlng 
a  want  of  necessary  interest  to  maintain  tbe 
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contest  We  are  farther  of  tbe  opinion  tb&t 
the  eridence  Introdnced  by  respondento,  con- 
testant having  refused  to  Introduce  any  evi- 
dence, sufficiently  showed  want  of  such  In- 
terest, and  that  the  finding  of  the  trial  court 
on  that  aobject  most  be  accepted  as  8u£a- 
ciently  supported  by  evidence  actually  Intro- 
dnced. 

[1,7]  Appellant  earnestly  claims  that  the 
trial  conrt  erred  in  refusing  to  issue  asupple- 
meotal  dtadon  for  service  on  legatees  and 
devisees  residing  without  the  state.  In  view 
of  tfie  conclusion  as  to  contestant's  lack  of 
Interest,  we  deem  this  matter  of  no  conse- 
qDax!e  here.  As  Is  said  In  Estate  of  Dol- 
Iwer,  163  CaL  662,  661,  96  Pac.  266,  270  (15 
Ann.  Cas.  207):  "Since  contestant  has  failed 
in  bis  petition  for  revocation,  It  could  not 
advantage  him  if  they  (nonresident  legatees 
and  devisees)  bad  been  served.  He  has  suf- 
fered no  Injury."  It  la  not,  as  we  under- 
stand It;  and  cannot  be  successfully  claimed 
that  the  trial  court  was  without  jurisdic- 
tion to  proceed  with  the  trial  as  to  contest- 
ant and  such  defendants  as  had  been  served 
with  citation.  If  any  error  was  committed 
hf  tbe  trial  court  in  the  matter  of  tbe  re- 
vested supplemental  citation,  which  we  do 
sot  concede,  It  was  error  without  prejudice 
to  appellant. 

4.  A  motion  to  dismiss  the  appeal  on  the 
{ronnd  of  appellant's  laclc  of  Interest  was 
made  We  have  not  considered  the  merits 
ot  this  motion,  as  we  are  satisfied  that  re- 
qwndents  can  in  no  wise  be  prejudiced  by 
an  affirmance  of  the  Judgment  instead  of  a 
dismissal  of  the  appeaL 

5.  We  are  not  satisfied  that  damages 
sboold  be  imposed  upon  appellant  upon  tbe 
troond  that  his  appeal  Is  frivoloua 

No  other  matter  suggested  in  the  briefs 
leqaiies  notice. 

The  Judgment  and  order  appealed  from 
are  afBnned. 

We  concur :    SLOSS,  X:  SHAW,  J. 


8HEEMAN  v.   LEWIS.     (L.  A.  3,210.) 
(Supreme  Cionrt  of  CalKomia.    Dec.  10.  1013.) 
Appeal  amd   Ebbob   (i   118*)— Obdbbs   Ap- 

FKALABLB. 

Uoder  Code  Cly.  Proc.  I  963,  enumerating 
tw  orders  which  are  appealable,  an  order  deny- 
iw  t  motion  to  vacate  a  default  is  not  appeal- 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
W    Cent.   Dig.  H  768-785;    Dec.  Dig.   S 

Dwirtment  1.  Appeal  from  Superior 
Court,  Los  Angeles  Oonnty;  Curtis  D.  WU- 
••r,  Judge. 

Action  by  W.  B.  A.  Sherman  against  O.  H. 
Unrta.  From  an  order  denying  a  motion  to 
neate  a  defiinlt,  defendant  appeals.  Dls- 
miMd. 


Will  H.  Holcomb  and  Chester  C.  Kempley, 
both  of  Los  Angeles,  for  appellant  Stuts- 
man &  Stutsman,  of  Los  Angeles,  for  re- 
spondent 

SHAW,'  J.  In  the  lower  court  the  defend- 
ant Lewis  moved  the  court  for  an  order  set- 
ting aside  and  vacating  a  default  thereinbe- 
fore entered  against  him  by  the  clerk  be- 
cause of  his  failure  to  answer  the  complaint 
within  the  time  allowed  by  a  special  order 
of  the  court  Upon  the  bearing  this  motion 
was  denied.  No  further  proceedings  have 
been  taken  In  the  case  against  Lewis.  No 
Judgment  has  been  given  as  to  him.  There- 
upon he  filed  a  notice,  stating  therein  that 
he  "hereby  appeals  to  the  Supreme  Court" 
from  the  order  denying  his  motion  to  vacate 
said  default  Upon  this  notice,  treating  it 
as  an  appeal,  he  has  filed  in  this  court  a 
printed  transcript  of  the  complaint  in  the 
action  and  a  blU  of  exceptions  containing 
bis  notice  of  motion,  the  affidavits  filed  In 
support  thereof,  and  a  redtal  that  the  mo- 
tion was  denied. 

The  plaintiff  makes  the  objection  that  the 
order  denying  the  motion  to  vacate  the  de- 
fault Is  not  appealable.  The  objection  Is 
well  taken.  Bauer's,  eta,  C!o.  v.  Standly,  3 
CaL  App.  44,  84  Pac.  214.  Section  963  of 
the  Code  of  Civil  Procedure  enumerates  the 
orders  and  decisions  of  the  superior  court 
from  which  an  appeal  will  lie,  and  an  order 
of  this  character  Is  not  among  those  men- 
tioned. It  is  proper  to  say  that  the  com- 
plaint shows  that  the  action  was  begun 
against  a  large  number  of  persons,  and  that 
so  far  as  appears  it  Is  still  pending  in  tbe 
lower  court  for  further  proceedings  and  has 
not  yet  reached  final  Judgment  An  attempt 
to  appeal  from  a  nonappealable  order  does 
not  give  this  court  Jurisdiction  or  authority 
to  review  It 

It  is  ordered  that  the  proceedings  in  this 
court  be  dismissed. 

We  concur:   ANGELLOTTI,  J.;  SLOSS,  J. 


WILLS  V.  WILLS  et  aL     (L.  A.  8,099.) 

(Supreme  Court  of  California.     Dec.  10,  1918. 
Rehearing   Denied   Jan.   0,   1914.) 

1.  EXSCUTOBS  AND  Aduinistratobs  ({  315*)— 
Decbee  of  Distbibution— Oonclusivenkss. 
A  decree  of  distribution,  adjudging  that  the 
estate  of  testator  belongs  to  his  widow  in  fee, 
rendered  on  tbe  petition  of  the  executors,  pray- 
ing that  the  estate  may  be  distributed  to  the 
widow,  Is  a  conclusive  adjudication  that  the 
widow  takes  the  fee  free  from  an;  trust  in 
favor  of  an  executor,  claimed  to  have  been 
created  by  the  will,  since  the  decree  supersedes 
the  will  and  involves  a  judicial  construction  of 
the  will. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  1298-1314; 
Dec.  Dig.  §  315.*] 
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2.  EZSCTTTOBS  Aim  ADiamSTKATOBS  (I  315*)— 
DECBEK  of  DIBTBIBDTION— CoRSTBUOnON. 

It  is  only  when,  by  apt  language,  a  wiU  is 
incorporated  in  a  decree  of  distribution  that 
resort  ma^  be  had  to  the  will  to  determine  the 
distributees  and  their  rights,  and  in  all  other 
cases  the  decree  alone  determines  the  rights  of 
the  parties. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ({  1298-1814; 
Dec.  Dig.  f  316.»] 

3.  Evidence  (§  80*)— Pbebumptions— Laws  of 
Otheb  States. 

It  is  presumed  that  the  law  of  a  sister 
state  governing  the  distribution  of  the  property 
of  deceased  persons  is  the  same  aa  the  law  of 
California  on  that  subject. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Die.  §  101;   Dea  Dig.  f  80.*] 

4.  Appeal  and  Ebbob  (i  1011*)— FiNDiNoa— 

CONCJLDSIVENESS. 

A  finding  on  conflicting  evidence  will  not  be 
disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {|  3983^989;  Dec.  Dig.  { 
1011.*] 

5.  Tbustb  (S  44*)  —  Ebtabusrment  —  Evi- 
dence—Sufficiency. 

In  a  suit  to  eatabliah  a  parol  trust  in  fa- 
vor of  plaintiff  in  property,  the  legal  title  to 
which  is  in  defendant,  evidence  held  to  support 
a  finding  that  there  was  no  trust 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  fi  66-68;    Dec.  Dig.  i  44.*] 

6.  TBUSTS  (f  283*)— COHVEYAUCK  TO  Tbustee 

— Fbaud. 

An  owner  conveyed  his  land  to  a  sister  in 
trust  for  bis  use.  With  his  consent  she  con- 
veyed it  to  a  third  person  on  the  same  trust. 
Subsequently  the  third  person  agreed  to  pur^ 
chase  the  property  for  $50,000,  in  part  by  as- 
suming the  owner's  indebtedness,  estimated  at 
not  over  $30,000,  and  the  balance  in  money,  of 
which  the  third  person  paid  $1,000  in  cash  and 
gave  a  note  for  $19,000.  The  uird  person  paid 
a  further  cash  consideration  of  over  $15,000, 
and  relieved  the  owner  of  debts  aggregating 
over  $25,000.  Held,  that  the  owner  was  not 
defrauded  of  his  property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  a  403,  404 ;    Dec.  Dig.  |  283.*] 

7.  Tbustb    ({    44*)  —  EsTABUsHVENT  —  Evi- 
dence. 

A  widow  to  whom  the  estate  of  testator 
was  decreed  in  fee,  disclosed  by  sundry  wills 
a  design  to  treat  the  son  and  daughter  of  the 
marriago  equally,  and  thereby  carry  out  testa- 
tor's desires.  Subsequently,  by  her  last  will, 
which  was  admitted  to  probate,  she  left  all  the 
estate  to  the  daughter.  The  widow  had  also 
declared  to  the  son  her  intention  to  treat  the 
children  equally.  Held  that  the  daughter  bad 
the  legal  title  freed  from  any  trust  in  favor  of 
the  son. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  a  66-68;  Dec.  Dig.  {  44.*] 

8.  Appeal  and  Ebrob  ({  1160*)— Disposition 
OF  Case  on  Appeal— Settlement  of  Pab- 

TIE8. 

Where,  in  a  suit  against  two  defendants  to 
establish  a  trust  in  real  estate,  the  complaint 
alleged  that  a  defendant  was  a  half  owner  of 
the  land  in  controversy,  and  she  answered,  ad- 
mitting ownership,  and  the  issue  was  only  on 
the  question  of  the  trust  the  court  on  appeal 
from  a  judgment  against  plaintiff  will  not  re- 
verse the  case  merely  because  of  the  statement 
on  oral  argument  that,  pending  the  appeal,  a 
settlement  had  bepn  made  between  plaintiff  and 


codefendant,  disposing  of  the  qnestion  affecting 
the  property. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4519 ;    Dec.  Dig.  f  U60.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Curtis  D.  Wil- 
bur, Jndga 

Action  by  W.  U.  Wills  against  If.  F.  Wills 
and  another.  From  a  judgment  for  defend- 
ants, and  from  orders  denying  motions  for 
new  trial  and  for  a  vacation  of  the  jadg- 
ment,  plaintiff  appeals.    Affirmed. 

George  H.  Smith,  and  McNntt  &  Haimon, 
all  of  Los  Angeles  (O'Melveny,  Stephens  & 
Millikln,  of  Los  Angeles,  of  counsel),  for  ap- 
pellant J.  W.  McKinley,  John  D.  Pope,  and 
Flint,  Gray  &  Barker,  all  of  Los  Angeles, 
for  respondents. 

HENSHAW,  J.  Plaintiff  sued  his  sister, 
the  defendant  Madeline  F.  Wills,  and  Louise 
E.  M.  Brainerd,  personally  and  as  executrix 
of  the  last  will  of  his  mother,  Charlotte  L. 
Wills',  deceased,  seeking  to  establish  a  trust 
In  certain  properties,  ttOe  to  which  Is  ad- 
mittedly in  these  defendants.  The  court  gave 
Judgment  against  him,  which  judgment  he 
moved  to  vacate.  He  also  moved  for  a  new 
trial.  Both  motions  were  denied,  and  he  has 
appealed  from  the  judgment  and  from  the 
orders  so  denying  his  motions. 

The  complaint  charged  in  several  counts. 
The  first  set  up  the  will  of  John  A.  Wills, 
father  of  plaintiff  and  defendant  M.  F.  Wills, 
and  alleged  that  by  the  terms  of  this  will 
an  express  trust  was  created  in  favor  of 
plaintiff  in  and  to  one-half  of  the  property 
left  by  the  father.  So  far  as  affects  the  mat- 
ters here  in  controversy,  it  Is  snflSdent  to  say 
that  John  A.  Wills  left  as  heirs  at  law  his 
widow,  Charlotte,  and  the  two  children, 
plaintiff  and  defendant  herein.  After  certain 
legacies,  he  gave  and  devised  to  his  wife  "all 
the  rest  and  residue  of  my  estate,  both  real 
and  personal  and  mixed,  in  whatever  It  may 
consist,  and  Wherever  situated  at  the  time  of 
my  decease."  By  succeeding  paragraphs  he 
voiced  his  "desire  and  request"  that  his  wife 
"make  liberal  provision  out  of  the  said  prop- 
erty during  her  lifetime  for  our  son  William 
and  our  daughter  Madeline,"  and  further  "de- 
sired and  requested"  her  to  leave  "so  mncli 
of  the  property  as  shall  remain  in  her  hands 
unexpended  to  our  said  son  and  daughter." 
He  also  "desired  and  requested"  his  wife 
"not  to  dispose  of  the  undeveloped  and  un- 
productive property  in  Duluth,  in  the  state  of 
Minnesota,  so  long  as  there  shall  be  a  rea- 
sonable prospect  of  additional  increase  in 
the  value  thereof."  And  finally,  in  para- 
graph 12  he  declares  as  follows:  "In  making 
the  above  requests  of  my  said  wife,  I  desire 
it  to  be  fully  understood  that  she  shaU  have 
full  power  to  dispose  of  the  property  above 
bequeathed  and  devised  to  her;  either  for 
the  purposes  aforesaid,  or  for  any  of  them. 
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or  ftr  my  other  ptuiMMe,  and  for  her  tue 
ud  benefit,  or  otberwlae,  as  die  may  think 
proper,  It  being  my  Intention  to  rest  In  her 
tlie  title  and  use  of  the  property  deTlaed  and 
beqoeathed  to  her,  anbject  to  no  condition, 
except  that  she  shall,  by  will  or  otherwise, 
leare  whatever  may  remain  of  said  property 
in  her  bands,  at  the  time  of  her  death,  to 
our  aald  cblldren,  or  their  Issue.    And  also, 
tiiat  8be  shall  during  her  lifetime  make  a 
reasonable  provision  for  our  said  children  or 
their  Issue,  as  aforesaid."     Upon   this  lan- 
guage appellant  contends  that  there  was  cre- 
ated not  a  mere  precatory  trost,  but  an  ^- 
press  and  definite  testamentary  trost     Bnt 
we  are  believed  from  the  necessity  of  and. 
Indeed,  denied  the  power  to  consider  this 
question  by  force  of  the  following  facts:  Tes- 
tamentary proceedings  were  had  In  the  mat- 
ter of  the  will  and  estate  of  John  A.  Wills, 
deceased.    His  son,  plaintiff  herein,  was  an 
execQtor  of  that  wilL 

[1,2]  Under  these  proceedings  decrees  of 
distribution  were  entered  in  the  probate  courts 
both  of  California  and  Minnesota.  These 
decrees  covered  all  of  the  property  of  John 
A.  Wills,  deceased.  The  attorneys  represent- 
ing plaintiff,  executor  in  these  proceedings, 
were  the  same  attorneys  who  drew  the  will. 
The  plaintiff  executor  and  his  coexecutor  in 
their  petition  for  distribution  prayed  that 
"the  estate  remaining  in  the  hands  of  your 
petitioners  as  aforesaid  may  be  distributed 
to  the  said  party  entitled  thereto  as  afore- 
said, to  wit,  the  whole  thereof,  to  the  said 
Charlotte  U  Wills."  The  decree  of  dis- 
tribntlon  "adjndged  and  decreed  that  the 
residue  of  the  said  estate  hereinafter  par- 
tlcnlarly  described,  and  other  property  not 
DOW  known  or  discovered,  which  may  belong 
to  the  said  estate  or  in  which  the  said  estate 
may  have  an  interest,  be  and  the  same  is 
hereby  distributed  as  follows:  The  whole 
thereof  to  Charlotte  L.  WlUs."  In  the  pro- 
bate court  of  the  county  of  St.  Lonls,  state 
of  Minnesota,  the  decree  of  distribution  there 
found  and  declared:  "That  said  John  A. 
Wais  left  a  last  wUl  and  testament,  by  the 
terms  of  which  said  wUl  all  of  said  real  es- 
tate is  devised  to  Charlotte  L.  Wills,  widow 
Of  said  deceased,  in  fee.  .Wherefore  it  Is 
ordered  and  adjudged  that  the  real  estate 
aforesaid  be  and  the  same  is  hereby  assigned 
to  said  Charlotte  L.  Wills,  widow  of  said 
deceased.  In  fee  simple."  These  decrees 
stand  unassalled,  and  they  are  conclusive 
determinations  against  the  existence  of  any 
trust  In  favor  of  plaintiff  under  the  will  of 
his  fatber.  William  BiU  Co.  v.  Lawler,  116 
Cat  359,  48  Pac.  323 ;  Goad  v.  Montgomery, 
119  CaL  552,  51  Pac.  681,  63  Aul  St  Rep. 
145;  Estate  of  Trescony,  119  Cnl.  668,  51 
Pac  961 ;  Williams  v.  Marx,  124  Cal.  22,  56 
Pac.  603 ;  More  t.  More,  133  Cal.  494,  65  Pac. 
lOH;  66  Paa  76;  Martlnovich  v.  Marsicano, 
137  CaL  354,  70  Pac  458;  Keating  t.  Smith, 
154  CaL  180,  97  Paa  SOa 


It  will  not  do  to  argue,  a>  Is  here  done, 
that  becanse  the  property  must  have  been  dis- 
trlbnted  to  the  widow  in  any  and  In  all  events, 
resort  may  be  had  to  the  will,  from  which  it 
will  be  discovered  that  It  was  distributed  to 
her  as  trustee  under  a  trust  Only  where  by 
apt  language  the  will  Is  Incorporated  into  the 
■decree,  as  in  Ooldtree  r.  Thompson,  79  Cal. 
613,  22  Pac  50,  may  this  be  done.  Goad  v. 
Montgomery,  supra.  In  all  other  cases  the 
decree  speaks  for  itself  alone,  and  without 
the  aid  of  the  evidence  upon  which  it  was 
based,  and  the  will  itself  is  only  such  evi- 
dence. "The  decree  supersedes  the  will  and 
prevaila  over  any  provision  therein  which 
may  be  thought  inconsistent  with  the  decree." 
Goad  V.  Montgomery,  supra.  "Where  a  trust 
has  been  created  by  will,  the  validity  of  the 
trust  Is  necessarily  involved  in  the  question 
of  distribution;  for  if  invalid,  the  bequest 
falls.  Estate  of  Walkerly,  108  Cal.  660  [41 
Pac.  772,  49  Am.  St  Rep.  97].  Hence,  as 
necessary  to  distribution.  It  Is  within  the 
province  of  the  probate  court  to  define  the 
rights  of  all  who  have  legally  or  equitably 
any  interest  In  the  property  of  the  estate, 
derived  from  the  will.' "  More  v.  More,  su- 
pra. "The  decree  was  necessarily  a  Judicial 
construction  of  the  will  and  of  the  several 
Interests  of  the  distributees,  and  cannot  be 
assailed  collaterally.  There  is  no  doubt  or 
uncertainty  in  the  decree  Itself  as  to  plain- 
tiff's title,  and  to  that  alone  we  are  permit- 
ted to  look."    Williams  v.  Marx,  supra. 

[8]  It  Is,  of  course,  a  legal  presumption 
that  the  law  of  Minnesota  in  this  respect  is 
the  same  as  our  own.  But  It  Is  not  neces- 
sary even  to  rest  upon  this  legal  presump- 
tion, for  in  fact  such  is  the  Minnesota  law. 
Greenwood  v.  Murray,  26  Minn.  259,  2  N. 
W.  945 ;  Bengtsson  v.  Johnson,  75  Minn.  321, 
78  N.  W.  3;  Ladd  v.  Welskopf,  62  Minn.  29, 
64  N.  W.  99,  69  li.  R.  A.  785. 

[4]  The  next  contention  of  appellant  em- 
braced in  the  second  count  of  his  complaint 
amounts  to  a  twofold  charge  against  the  de- 
fendant, his  sister.  The  charge  is  this:  That 
the  sister  played  npon  the  mother's  fears, 
inducing  her  to  believe  that  through  business 
incompetence  and  extravagance  the  son  would 
wreck  the  family  fortune,  and,  by  force  of 
these  fears  and  the  exertion  of  undue  in- 
fluence, induced  the  mother  to  deed  to  the 
daughter  different  parcels  of  real  estate  of 
great  value.  But  the  daughter  represented 
that  she  would  hold  these  lands  under  a 
trust  to  devote  one-half  of  the  Income  and  in- 
time  convey  one-half  of  the  fee  to  the  son 
and  brother:  that  under  these  representa- 
tions and  with  this  understanding  the  moth- 
er so  conveyed  the  property  and  the  daugh- 
ter since  the  death  of  the  mother  has  re- 
pudiated the  trust 

[f]  These  conveyances  were  made  by  the 
mother  to  the  daughter  at  different  times  and 
nnder  differing  circumstances.  But  before 
taking  up  the  consideration  of  the  titles  to 
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the  separate  parcels,  a  word  may  be  said  of 
tbe  family  relationship.  John  A.  Wills  died 
In  November,  1891.  The  son  and  the  daugh- 
ter continued  to  live  with  their  mother  for 
some  13  years,  when  the  son  married  and 
left  the  maternal  home.  During  that  time  he 
engaged  In  certain  business  ventures  which 
were  not  prosperous,  and  because  of  which 
the  women  of  the  household  feared  action 
upon  the  part  of  his  creditors  which  might 
prove  disastrous  to  their  financial  Interests. 
The  first  of  these  parcels  was  known  as  the' 
Spring  street  lot  In  1895  Mrs.  Wills  con- 
veyed the  lot  to  her  daughter.  Miss  Wills 
held  possession  of  the  property,  paid  all 
taxes  upon  It  continuously  ever  since,  and 
the  court  found  that  she  had  a  good  pre- 
scriptive title  to  it  The  notary  who  toolt 
Mrs.  Wills'  acknowledgment  to  the  deed  tes- 
tified that  at  the  time  of  executing  it  she 
declared  that  she  was  conveying  the  proper- 
ty to  her  daughter  for  the  purpose  of  insur- 
ing the  daughter  an  income.  Mrs.  Wade, 
sister  of  Mrs.  ^^lls,  testified  in  reference  to 
one  of  the  wills  Mrs.  Wills  had  made  (she 
made  a  number  during  the  years  of  her 
widowhood,  which  were  admitted  In  evi- 
dence) that  she  said  to  her  sister,  "Yon  don't 
say  anything  at  all  about  the  Spring  street 
property  In  your  will,"  to  which  the  sister 
replied,  "No,  because  I  have  had  nothing  to 
do  with  it  for  a  number  of  years.  It  be- 
longs to  Fannie"  (Fannie  b^ng  Madeline 
F.  Wills,  defendant  herein).  In  February, 
1904,  plaintiff,  wrote  to  his  mother  that 
"fully  realizing  that  the  Spring  street  lot 
was  your  own  property  and  that  you  had  a 
right  to  deed  It  to  my  sister,  I  hereby  re- 
linquish all  right  in  that  property  and  free- 
ly unite  with  yon  in  the  gift  so  that  she 
may  always  be  provided  for."  The  finding 
of  title  in  Miss  Wills  without  any  trust  Is 
thus  fully  supported. 

The  second  parcel  consists  of  what  Is 
known  as  the  home  place,  which  was  con- 
veyed by  Mrs.  Wills  to  her  daughter  on  April 
30,  1895,  "to  be  held  in  trust  by  the  said 
Madeline  Frances  Wills  for  my  cblldrm, 
William  Le  Moyne  Wills  and  said  Madeline 
Frances  Wills,  in  equal  undivided  ownership 
and  Interest."  In  1903  the  son  and  daughter 
united  In  conveying  the  property  back  to 
Mrs.  Wills,  and  on  the  same  day  Mrs.  Wills 
again  conveyed  the  property,  to  her  daughter. 
Tills  reconveyance  seems  to  have  been  made 
in  view  of  the  financial  difficulties  in  which 
plaintiff  had  ttecome  involved,  plaintiff  tes- 
tifying that  there  was  "some  talk  about  my 
t>eing  sued  for  a  deficiency  Judgment  and  my 
mother  wanted  to  put  the  house  out  of  the 
way,  my  interest  in  the  house  out  of  the  way 
of  a  suit  against  me  so  that  my  sister  and  I, 
on  Mr.  Winder's  advice,  conveyed  the  home 
place '  back  to  my  motlier."  There  was  a 
sharp  conflict  In  evidence  about  the  continua- 
tion of  the  trust  under  the  reconveyance 
bade  to  the  sister,  the  sister  denying  that 


the  home  place  was  redeeded  to  h^  npon 
any  trust  the  plaintiff  asserting  that  it  was 
upon  the  same  trust,  resting  in  paroL  Under 
tills  conflict  tlie  court  found  tliat  the  mother 
"gave  said  property  absolutely  and  in  fee 
simple  to  defendant  Madeline  F.  WlUs,  and 
said  Madeline  F.  Wills  is  the  owner  thereof 
in  her  own  right  tree  from  any  trust  in  favor 
of  plaintiff."  This  flnding,  under  the  evi- 
dence, cannot  here  be  disturbed. 

The  third  parcel  of  land  is  real  estate  in 
the  dty  of  Los  Angeles,  title  to  wlilch  is  in 
defendant  Miss  Wills  and  defendant  Mrs. 
Bralnerd,  as  tenants  In  common.  Previous 
to  the  acquisition  by  Miss  WlUs  of  this  Los 
Angeles  property  her  mother  had  conveyed 
to  her  certain  real  estate  in  Duluth,  Minn. 
Some  of  tills  Duluth  property  consisted  of 
lots,  titie  to  which  was  derived  by  Mrs.  Wills 
through  the  decree  of  distribution  in  her 
husband's  estate,  but  far  the  more  valuable 
portion  of  which  she  had  herself  owned  since 
1875.  Miss  Wills  sold  all  of  this  property, 
receiving  therefrom  the  sum  of  $47,000,  $20,- 
000  of  which  she  invested  with  Mrs.  Bralnerd 
in  the  Los  Angeles  property ;  their  Interests" 
being  equal.  Plaintiff's  contention  is.  that 
all  of  the  Duluth  property  belonged  to  Ills 
father's  estate,  came  to  his  mother  charged 
with  the  testamentary  trust  wlilch  we  have 
betore  considered,  and  was  conveyed  by  his 
mother  to  Ills  sister  upon  a  like  trust  in  bis 
favor.  Miss  Wills'  testimony  is  In  direct 
opposition  to  this,  and  one  of  the  wills  of  Mrs. 
Wills,  dated  shortly  after  the  sale  of  the 
Duluth  property  and  the  acquisition  by  her 
daughter  of  the  Los  Angeles  property,  de- 
clares as  to  the  latter  "the  one-half  of  said 
property,  held  in  the  name  of  my  said  daugh- 
ter is  her  sole  and  separate  property,  and  I 
hereby  confirm  the  title  thereto  in  her." 
The  court  found  that  no  trust  in  favor  of  the 
plaintiff  attached  to  this  property,  and  again 
it  is  to  be  repeated  that  under  the  condition 
of  the  evidence  tills  finding  may  not  here  tie 
disturbed. 

[8]  The  fourth  parcel  of  real  estate  con- 
sists of  a  number  of  lots  in  the  city  of  Los 
Angeles,  which  for  convenience  may  be  call- 
ed the  "Montana  tract"  These  lots  w^re 
owned  by  the  .plaintiff  in  January,  1904. 
when  he  conveyed  them  to  tiis  sister,  to  tie 
held  in  trust  for  tils  use  and  benefit  In 
March,  1904,  with  his  consent  she  conveyed 
the  property  to  the  defendant  Bralnerd  "to 
lie  held  upon  the  same  uses  and  trust"  Mrs. 
Bralnerd  held  the  property,  paying  street 
assessments  and  taxes  upon  it  until  Decem- 
ber, 1905,  at  which  time  she  agreed  to  pur- 
chase the  lots  from  plaintiff  "for  the  sum  of 
$50,000,  to  lie  paid  in  part  by  her  satisfyins 
or  assuming  the  Indebtedness  of  the  plaintiff, 
estimated  not  to  exceed  $30,000,  and  the  bal- 
ance in  moneyv  of  wUch  she  paid  $1,000  to 
plaintiff  in  cash,  and  executed  her  note  to 
him  for  the  sum  of  $19,000,  to  be  paid  with- 
out interest  in  monthly  Installments  of  $300." 
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Plaintiff  allesed    that   this    deed   to    Mn. 
Bndoerd  was  made  without  any  consldera- 
tioo,  and  he  alleges  that  It  was  taken  by 
Mrs.  Braineid,  though  without  his  knowl- 
edge^ as  "partner  of  the  Ann  of  Bralnerd  ft 
WUls"  (Wills  being  his  sister).    Elsewhere, 
howerer,  he  makes  the  inconsistent  allega- 
tion tbat  "to  Induce  the  acceptance  of  this 
proposition  the   defendant   Bralnerd  repre- 
aented  to  plaintiff  that  she  proposed  to  as- 
sociate defendant  Wills  with  her  in  the  own- 
ership of  the  property,  so  that  the  same 
would  then  become  the  property  of  the  Wllls- 
Brainerd      partnership.     *    •    *    In      this 
transaction  the  dealings  of  the  plaintiff  were 
with  the  defendant  Bralnerd,  but  In  fkct  the 
plaintiff  ia  Informed  and  believes,  and  upon 
sach  Information  and  belief  alleges,  that  de- 
fendant Bralnerd  acted  in  the  transaction 
for  herself  and  the  defendant  Wills,  partners 
as  aforesaid,  and  that  defendant  Wills  au- 
thorized her  action  in  said  transaction  and 
the  representations  made  by  her,  and  induce- 
saents  held  out  by  her  to  enter  into  the 
aame."    To  this  the  Joint  answer  of  defend- 
ant WUls  and  Bralnerd  asserted  that  the  de- 
fendant Wills,  at  the  request  of  defendant 
Bralnerd,  agreed  wtlh  her,  "when  she  imr- 
cfaased  said  property  that  she  would  on  re- 
quest of  defendant  Bralnerd  take  a  half  In- 
terest therein,  and  she  has  since  been  re- 
quested by  d^endanl  Bralnerd  to  take  such 
interest,  and  has  done  so."    Plaintiff  farther 
alleges  as  the  foundation  for  bis  grievance 
in  this  transaction  that  the  estimate  of  the 
indebtedneas  was  largely  in  excess  of  the 
fact;    that  no  more  than  |6,000  or  $7,000 
of  his  indebtedness  has  in  fact  been  paid  by 
the    defendants,    and    that    the    defendant 
Bralnerd   farther  represented   to  him  that 
Us  sister,  in  taking  the  one-half  Interest  in 
the  property,  would  bold  a  moiety  of  that  in- 
terest in  trust   for  him.     And  while  these 
representatioiis    were    made    by    defendant 
Bralnerd  and  not  by  his  sister,  be  alleges, 
open  information  and  belief,  that  they  were 
authorized  by  bis  sister  so  to  be  made. 

The  evidence  discloses  that  the  list  of 
debts  was  famished  to  Mrs.  Bralnerd  by  the 
plaintiff,  and  tlie  debts  so  declared  by  plain- 
tiff aggregated  $26,760.  Plaintiff  was  paid 
fl,000  in  cash,  and  received  Mrs.  Brainerd's 
note  for  $19,000.  and  he  has  received  still 
further  of  the  cash  consideration  over  $16,- 
000,  and  up  to  the  time  of  the  Judgment  he 
had  demanded  and  received  20  monthly  in- 
atallments  of  tbe  purchase  money  under  his 
contract,  and  be  bas  been  rdleved  of  bis 
debts.  It  is  not  readily  to  be  perceived  the 
grounds  upon  wblcb,  ander  this  state  of  facts 
ao  found  by  the  court,  the  plaintiff  can  con- 
tend, as  he  does,  tbat  he  was  defrauded,  or 
tbat  a  trust  in  bis  favor  arose  from  his  sis- 
ter's acquisition  of  one-half  of  the  title.  The 
contention  of  fraud  is  discredited  by  the  flnd- 
faigs,  as  is  also  the  trust.  It  would  appear, 
however,  that  tbe  trust  contended  for  la  tbat 


which  rnns  tfaroui^oat  the  cue  as  appelant 
argues  it,  namely,  that  all  of  the  property 
which  the  mother  conveyed  to  the  daughter 
was  under  the  trust,  and  that  the  daughter 
in  paying  some  of  his  debts,  as  she  did,  was 
but  giving  him  what  was  his  own,  and  that 
in  buying  an  interest  in  this  property,  as  she 
did,  she  was  buying  equally  for  bis  use  and 
benefit  But  the  court  finds  against  the  ex- 
istence of  such  a  trust,  and  without  this 
foundation  all  of  the  superstructure  of  ap- 
pellant's argument  falls  to  tbe  ground. 

[7]  It  would  be  vain  to  follow  in  detail  ap- 
pellant's argument  and  analysis  of  the  evi- 
doice  bearing  upon  this  trust  Eliminating, 
as  must  be  eliminated,  the  asserted  trust  in 
the  will  of  the  husband,  it  amounts  to  this: 
That  MrsL  Wills  was  a  kind  and  loving  moth- 
er, equally  devoted  to  the  welfare  of  both 
children;  that  she  was  greatly  and  properly 
impressed  by  the  charges  and  injunctions  in 
her  husband's  will;  that  it  Is  certain  that 
such  a  mother  would  treat  both  children 
equally;  that  in  the  earlier  wills  which  she 
made  were  dispositions  of  her  property,  show- 
ing that  she  designed  to  treat  them  equally. 
There  are  the  declarations  of  the  plaintiff 
that  his  mother  so  told  him,  and  from  these 
and  like  facts  and  drcumstances  it  is  declar- 
ed that  an  "irresistible  presumption  arises 
that  the  daughter  took  and  held  all  these 
properties  upon  this  trust"  The  answering 
evidence  and  the  findings  of  the  court  have 
been  mentioned.  It  would  seem  plain  that 
whatever  was  the  original  intention  of  the 
mother,  she  had  changed  her  mind  about  an 
equal  division  of  the  property,  and  in  view 
perhaps  of  the  fact  her  son  was  a  physi- 
cian in  good  practice,  or  for  some  other  rea- 
son to  her  mind  sufficient,  she  made  these 
gifts  and  conveyances  to  her  daughter,  as  she 
had  the  legal  right  to  do.  Mrs.  Wills  died  in 
1908.  By  her  last  will,  which  was  admitted 
to  probate,  which  will  was  dated  in  1904,  she 
left  the  property  of  her  estate  to  her  daugh- 
ter, requiring  her  to  pay  to  the  plaintiff  the 
monthly  sum  of  $100  during  his  lifetime,  pro- 
vided )ie  did  not  contest  the  will.  It  appears 
in  evidence  that  plaintiff's  business  ventures 
were  unwise,  extravagant,  and  unprofltablo. 
While  he  testifies  tbat  he  always  had  a  good 
practice  and  a  fair  income,  he  apparently  did 
not  confine  his  activities  to  his  profession  of 
medidna  Without  means  other  than  such 
as  he  could  secure  from  hla  mother,  he  was 
constantly  in  debt,  and  she  and  his  sister  con- 
stantly were  called  upon  to  pay  his  debts. 
During  all  his  business  career  the  mother 
had  witnessed  a  succession  of  business  ex- 
travagances and  failures.  She  so  writes  to 
him  in  1902.  His  debts  at  that  time,  or  his 
liabilities,  apparently  amounted  to  at  least 
$50,000.  The  conduct  of  the  mother,  there- 
fore, under  the  circumstances,  was  not  un- 
natural, and  certainly  was  within  her  legal 
right. 

[I]  It  was  stated  upon  oral  argument  that 
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sabsequent  to  tbe  taking  of  this  appeal  a  set- 
tlement  had  been  made  between  the  plaintiff 
and  the  defendant  Bralnerd  disposing  of  all 
questions  affecting  the  Montana  tract,  and 
upon  this  statement  this  court  was  asked  to 
reverse  the  case  so  far  as  the  findings  and 
Judgment  affected  the  Montana  tract  This 
motion,  thus  Informally  made,  was  based  up- 
on the  statement  of  a  settlement  tbe  nature 
of  which  was  not  disclosed  to  tne  court,  and 
upon  the  assertion  that  the  defendant  Wills 
was  not  a  party  Interested  In  or  affected  by 
the  findings  and  Judgment  relating  to  the 
Montana  tract  But  the  allegation  of  plain- 
tiff's complaint  charged  her  with  being  a  half 
owner  in  the  tract;  the  answer  of  defendant 
Wills  admitted  this  ownership;  there  was 
no  Issue  over  that  phase  of  the  case,  the  is- 
sues therein  being  that  she  held  this  owner- 
ship is  trust,  and  we  can  perceive  no  rea- 
son why  the  motion,  thus  made  at  oral  argu- 
ment, should  be  g^ranted,  and  it  is  therefore 
denied. 

What  has  heretofore  been  said  concerning 
tbe  asserted  trust  applies  with  equal  force 
to  other  minor  gifts  made  by  the  mother  to 
the  daughter.  It  would  be  unprofitable  to 
pursue  the  discus^on  further. 

For  the  foregoing  reasons  the  Judgment 
and  orders  appealed  from  are  affirmed. 

We  concur:  SLOSS,  J.;  ANGBLLOTTI,  J. 


JAUMAN  V.  McCUSICK.     (L.  A.  3,23T.) 
(Supreme  Court  of  California.     Dec.  0,  1913.) 

1.  Bbokebs  (I  60*)— RiaHT  to  Comuission— 
Pebfobmance  or  Contbact. 

Under  a  contract  providing  that  real  estate 
brokers  sboold  be  paid  a  commission  for  their 
services  in  securing  an  agreement  for  the  ex- 
change of  property,  they  were  entitled  to  their 
commission  when  the  particular  agreement,  aft- 
er being  secured  by  them,  was  entered  into,  al- 
though it  was  subsequently  abandoned  by  the 
parties  without  the  brokers'  fault 

[Ed.    Note. — For    other    cases,    see    Brokers, 
Cent  Dig.  §  91;  Dec.  Dig.  {  60.*] 

2.  Bbokebs  (f  49*)— Right  to  Commission— 
Pebfobmance  of  Contbact. 

A  broker  anthorized  to  sell  real  estate  is 
not  ordinarily  entitled  to  tbe  agreed  commis- 
sion unless  he  has,  pursuant  to  bis  contract  and 
within  the  time  limit  therein,  found  a  purchaser 
ready  and  willing  to  purchase  on  the  terms  spec- 
ified. 

[Ed.    Note. — For    other    cases,    see    Broken, 
Cent  Dig.  SS  70-72 ;    Dec.  Dig.  {  49.*] 

3.  Assignments  (§  32*)— Validitt- Pabthkb- 
SBiP  Claim— Bbokebs'  Commission. 

Where  two  partners  assigned  to  a  third 
the  contract  under  which  the  three  were  enti- 
tled to  a  commission  as  brokers,  tbe  assignment 
was  valid  and  vested  ownership  of  the  entire 
claim  in  tbe  tliird  partner,  though  it  did  not 
purport  to  l>e  made  m  the  partnership  name. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  |S  62,  63 ;   Dec.  Dig.  f  32.*] 

4.  ASSIGNMKNTS  (J  41*)— DeSCBIPTION  0»  SUB- 
JECT- MATTEB— SOFFICIENCT. 

An  assignment  of  "the  within  contract" 
when  indorsed  on  the  contract  assigned,  was 


sufficient  in  its  description  of  the  subject-mat- 
ter to  transfer  to  the  assignee  all  rights  of  the 
assignors  under  the  contract. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  if  76,  77 ;    Dec  Dig.  i  41.»] 

6.  Bbokebs  (|67*)— Employment  Contraoi— 

Validity- Dual  Capacity. 

An  agreement  to  pay  a  commission  to  a 
firm  of  real  estate  brokers  was  not  invalid  be- 
cause they  were  also  to  be  paid  a  commission 
by  the  other  parties  to  the  transaction,  where 
such  fact  and  tbe  dual  capacity  in  which  the 
brokers  were  acting  appeared  on  tbe  face  of 
the  agreement 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {§  52-54;    Dec.  Dig.  §  67.*] 

Department  1.  Appeal  from  Supeiloi 
Court,  Los  Angela  County;  N.  P.  Conrey, 
Judgfe 

Action  by  R.  B.  Jauman  against  Flora  Mc- 
Cusick.  From  a  Judgment  for  plaintiff,  de- 
fendant  appeals.     Affirmed. 

J.  Wiseman  Macdonald,  of  Los  Angeles,  for 
appellant  Haas  &  Dtumigan,  of  Los  An^es, 
for  respondent 

SLOBS,  J.  The  plaintiff  saed,  as  asdgnee 
of  a  firm  of  real  estate  brokers,  to  recover 
$1360,  claimed  to  be  due  said  firm  for  serv- 
ices Id  securing  an  agreement  for  the  ex- 
cliange  of  certain  property  In  Imperial  coun- 
ty, owned  by  defendant  for  other  property 
situated  in  Los  Angeles  county.  The  Judg- 
ment went  in  favor  of  the  plaintiff  for  the 
amount  demanded.  Tbe  defendant  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing her  motion  for  a  new  trial. 

W.  B.  StockweU,  V.  B  Stockwell,  and  R.  B. 
Jauman,  the  plaintiff,  were  partners  in  tbe 
business  of  real  estate  brokers  under  the  firm 
name  of  V.  E.  Stockwell  &  Co.     PoUowing 
certain  negotiations  between  said  firm,  Mrs. 
McCusick,  and  the  owners  of  tlie  Los  Angeles 
property,  the  latter,  George  C.    Miller  and 
Thomas  M.  Dicken,  on  the  7th  day  of  April, 
1908,  signed  and  delivered  to  V.  E.  Stockwell 
&  Co.,  a  paper  reading,  in  its  material  parts, 
as  follows: 

"Agreement  for  Exchange. 
"This  agreement  witnesseth:     That  I  have 
placed  with   V.    E.   Stockwell    &    Company 
•    *     •    the    following    described    property 
belonging  to  me,  situate,  lying  and  being  la 
the  dty  of  Los  Angeles,  county  of  Los  An- 
geles, and  state  of  California,   and  particu- 
larly described  as  follows:     One  house  and 
lot,  situate  at  No.  1668  Lenox  Ave.,  taken  at 
consideration  of  $6,500,  said   property  being 
subject  to  an  incumbrance  of  $3,:200.    •    •    • 
Insurance  on  said  property  to  be  assigned  to 
said  party  of  the  second  part,  together  ■with 
$4,000  cash  to  be  paid  on  the  date  of  transfer 
of  papers,  $3,000  on  June  15th,  1908,  $3,000 
April  1st,  1909,  $4,000  April  1st,  1910.  $16,700 
April  Ist  1911,  with  interest   at  seven  per 
cent  per  annum,  on  all  deferred  payments. 
All  bills  on  both  properties  to  be  adjusted  on 
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date  of  transfer  of  papera,  whUh  I  desire  to 
eictuuige  for  property  sltnate  in  county  of 
Imperial,  atate  of  OaUfomla,  deacribed  as 
follows,  to  wit:    [Here  follows  a  description 
of  real  and  personal  property,  tlie  ownership 
of  wbldi  was  claimed  by  the  defendant] 
^e  above-described  property  and  stock  are 
Ate  and  clear  of  all  incnmbranoes.    *    *    * 
■/lad  I  hereby  anthorize  said  V.  E.  Stockwell 
Jk  Company  to  act  as  my  agents  In  negotiat- 
ing such  exchange,  and  agree  that  if  they 
shall  secure  an  acceptance  of  the  proposition 
to  exchange  the  above-described  property  on 
the  above  terms,  that  I  will  within  thirty 
days  famish  a  oertlflcate  of  title  or  abstract 
from  a  reputable  and  reliable  abstract  com- 
pany and  to  famish  bargain  and  sale  deed 
conveying  a  good  and  suffldent  title  to  the 
property  first  above  described.     And  I  far- 
ther agree  with  said  V.  &  Stockwell  &  Com- 
pany that  I  have  examined  the  above-describ' 
ed  property  to  my  entire  satisfaction,  and 
that  when  they  have  secored  an  acceptance  of 
the  proposition  to  exchange  the  above-describ- 
ed property  on  the  above  terms  I  will  then 
pay  the  sum  of  regular  commission  dollars  as 
commission  for  such  services.    And  I  will  al- 
low a  reasonable  time  for  the  furnishing  of 
an  assignment  conveying  the  second  of  the 
above-described  properties.    [Signed]  Geo.  G. 
Miller.     Thos.   M.    Dlcken.     Dated  at   Los 
Angeles  this  7th  day  of  AprU,  1908." 

Two  days  later,  on  the  0th  day  of  April, 
1908,  the  defendant.  Flora  McCusick,  execut- 
ed the  following  agreement,  written  upon  the 
same  piece  of  paper  that  contained  the  fore- 
going writing  signed  by  Miller  and  Dlcken: 
"This  agreement  wltnessetb:  That  1, 
Flora  McCusick,  of  Heber,  Imperial  County 
CaL,  owner  of  the  second  piece  of  property 
described  within,  hereby  certify  that  I  have 
examined  the  above  first  described  piece 
of  property  to  my  entire  satisfaction  and  ac- 
cQit  the  proposition  of  exchange  made  there- 
in, and  upon  the  terms  therein  stated  and 
agree  to  furnish  an  assignment  within  thirty 
days,  showing  said  property  vested  in  me, 
and  to  then  furnish  an  assignment  conveying 
title  to  said  property  to  parties  of  the  first 
part  or  their  assigns  or  representatives.  And 
I  further  agree  to  pay  V.  B.  Stockwell  4; 
Company  $1,850  commission  for  their  services 
in  securing  the  agreement  for  said  exchange. 
Dated  at  Heber,  CaL,  this  9th  day  of  AprU, 
1908.     [Signed]  Flora  McCusick." 

It  appears  that  some  two  or  three  weeks 
after  the  signing  of  said  paper  by  the  defend- 
ant ahe.  Miller,  and  W.  S.  Stockwell  met  at 
the  office  of  a  bank  in  El  Centro,  Imperial 
ootmty,  for  the  purpose  of  completing  the 
transaction  by  making  the  first  payment  and 
depositing  in  escrow  the  necessary  papers. 
On  this  occasion  a  controversy  arose  with  re- 
gard to  the  payment  of  taxes  for  the  fiscal 
year  1908-09.  Mrs.  McCusick's  property  was 
goremment  land  for  which  a  patent  had  not 
yet  Issued.  Her  possessory  right  was  assess- 
ed la  personalty,  and  the  tax,  not  being  se- 


cnred  by  a  lien  upon  real  estate,  was,  under 
the  revenue  system  of  thla  state,  payable  at 
once,  in  advance  of  a  levy,  on  the  basis  of  the 
rate  for  the  preceding  year.  PoL  Code,  | 
3820  et  seq.  On  the  other  hand,  the  taxes 
upon  the  real  property  in  Los  Angeles,  to  be 
conveyed  by  Miller  and  Dlcken,  were  not  yet 
payable.  In  this  state  of  affairs.  Miller  in- 
sisted that  under  the  agreement,  Mrs.  Mc- 
Cusick was  reauired  to  pay  the  taxes  for 
190iM)9  upon  her  said  property,  while  he  and 
Dlcken  were  not  as  he  contended,  called  up- 
on to  pay  taxes  upon  their  teal  estate  for 
that  year.  Mrs.  McCusick  dedmed  to  accede 
to  this  view,  taking  the  position  that  she  was 
bound  to  pay  the  taxes  for  the  ensuing  year 
on  only  one  of  the  properties  to  be  exchanged. 
The  parties  being  unable  to  come  to  any 
agreement  on  thla  point  the  *negoUations 
were  broken  off  and  the  agreement  for  ex- 
change was  never  carried  into  effect  There- 
after this  action  was  brought  to  recover  the 
commission  of  $1,850  agreed  to  be  paid  by 
the  defendant 

[1]  Hie  principal  contention  of  the  appel- 
lant is  .that  the  brokers  were  not  entitled  to 
recover  a  commission  for  the  reason  that 
they  had  not  procured  a  purchaser  "ready 
and  willing  to  purchase  the  property  on  the 
terms  specified  In  the  authorization."  It  may 
be  conceded  that  the  position  taken  by  Miller 
with  reference  to  the  payment  of  taxes  was 
untenable  and  that  he  was  not  Justified  in 
declining  to  consummate  the  transactiou  up- 
on the  terms  demanded  by  Mrs.  McCusick. 
But  we  are  unable  to  see  that  this  concession 
affords  any  answer  to  the  demand  of  the 
brokers  for  the  payment  of  their  commission. 

[2]  It  Is  no  doubt  the  general  rule  that  a 
broker  authorized  to  sell  real  estate  Is  not 
entitled  to  recover  the  agreed  commission  un- 
less he  shows  that  he  has,  in  pursuance  of 
his  employment  and  within  the  time  llmified 
therein,  found  a  purchaser  ready  and  willing 
to  purchase  the  property  on  the  terms  spec- 
ified. Phelan  v.  Gardner,  43  CaL  306 ;  Duf- 
fy V.  Hobson,  40  Cal.  241,  6  Am.  Rep.  617; 
Armstrong  v.  Lowe,  76  CaL  616,  18  Paa  758 ; 
Phelps  V.  Prusch,  83  CaL  626,  23  Paa  1111; 
Martin  v.  Ede,  103  CaL  157,  37  Pac.  199. 

Here,  however,  the  defendant's  agreement 
was  not  simply  to  pay  a  commission  to  the 
brokers  upon  their  making  a  sale  or  exchange 
of  the  property.  Her  agreement  was  to  pay 
$1,850  for  their  services  in  securing  the  par- 
ticular agreement  which  was  secured.  There 
can  be  no  doubt  that  the  paper  signed  by 
Miller  and  Dlcken,  when  accepted  by  Mrs. 
McCusick,  constituted  a  binding  agreement 
between  said  parties,  requiring  them  to  con- 
vey the  respective  parcels  upon  the  terms 
stated  in  the  writing.  When  Mrs.  McCusick 
affixed  her  signature  on  the  9th  day  of  April, 
1908,  she  as  weU  as  Miller  and  Dlcken,  had 
entered  into  a  complete  and  valid  agreement 
for  the  contemplated  exchange.  As  a  part 
of  the  transaction,  she  agreed  specifically  "to 
pay  y.  B.  Stockwell  *  Company  $1,850  com- 
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mission  tor  their  servtces  tn  teeurinff  the 
agreemetU  for  a<M  eaehtmge."  Tbey  bad 
then  secured  such  ag^reement  and  bad  per- 
formed the  exact  service  tor  which  the  de- 
fendant undertook  to  pay  them  a  commission. 
The  performance  of  tSielr  obligation  was 
complete  and  their  rights  could  not  be  affect- 
ed by  the  subsequent  failure  of  either  of  the 
parties  to  carry  out  the  agreement  She  did 
not,  as  did  the  owner  in  the  cases  dted  by 
her,  agree  to  pay  a  commission  for  the  secur- 
ing of  a  purchaser  ready  and  willing  to  pur- 
chase the  land.  She  agreed  to  pay  a  com- 
mission for  securing  a  specific  agreement 
Such  agreement  having  been  secured,  she  was 
liable  under  the  precise  terms  of  her  con- 
tract 

But,  beyond  all  this.  If  the  brokers  had 
been  employed  by  a  writing  In  the  ordinary 
f(u:m,  agreeing  to  pay  them  a  commission  for 
negotiating  a  sale  or  exchange  of  defendant's 
property  upon  certain  terms,  their  obligation 
would  have  been  fully  performed  by  procur- 
ing "a  valid  contract  to  purchase,  which 
could  be  enforced  by  the  vendor  If  his  title 
were  perfect."  Gunn  v.  Bank  of  Cal./  90  Cal. 
349,  353,  33  Pac.  1105,  and  cases  dted.  Such 
contract  was  procured  here.  The  payment 
of  commissions  Is  not  "contingent  upon  the 
consummation  of  the  sale"  (Smith  v.  Schlele, 
93  Cal.  144.  28  Paci  857),  and  the  right  of  the 
brokers,  even  In  the  case  supposed,  would 
not  have  been  defeated  by  the  refusal  of  Mil- 
ler and  Dlcken  to  carry  out  their  valid  and 
enforceable  agreement.  In  her  answer  the 
defendant  made  allegations  designed  to  throw 
upon  the  brokers  accountability  for  the  fail- 
ure of  Miller  and  Dlcken  to  consummate  the 
exchange.  The  findings  on  this  point  are, 
however.  In  favor  of  the  plaintiff,  and  they 
are  fully  sustained  by  the  evidence. 

[3]  The  appellant  makes  the  contention 
that  the  evidence  Is  Insuf&dent  to  sustain 
the  finding  that  V.  B.  Stockwell  &  Co.  sold, 
assigned,  and  transferred  Its  claim  for  the 
said  sum  of  $1,850  to  the  plaintiff,  and  that 
the  plaintiff  is  now  the  holder  and  owner 
thereof. 

The  plaintiff  Introduced  in  evidence  the  fol- 
lowing writing.  Indorsed  on  the  foregoing 
agreement  for  exchange:  "Los  Angeles,  Cal., 
September  12,  190&  For  a  valuable  consid- 
eration we  hereby  sell,  assign  and  transfer 
the  within  contract  to  R.  B.  Jauman. 
[Signed]    V.  B.  StockwelL    W.  B.  StockweU." 

It  Is  claimed  that  this  does  not  purport  to 
be  an  assignment  by  the  partnership  and  that 
It  does  not  therefore  support  the  finding  that 
the  partnership  assigned  Its  demand  to  the 
plaintiff.  It  appears,  however,  that  the  part- 
nership was  composed  of  V.  B.  StockweU,  W. 
B.  Stockwell,  and  the  plaintiff.  Bach  part- 
ner had  the  right  to  transfer  his  Interest  In 
the  agreement  or  In  any  other  partnership 
property,  subject,  of  course,  to  the  rights  of 
creditors  of  the  firm.    Parsons  on  Part  (4th 


Ed.)  f  255.  No  anestion  of  crediton'  rigbti 
is  here  Involved.  When  two  of  the  partners 
thus  assigned  the  contract  to  the  tblrd,  the 
Interest  of  all  of  the  partners  became  merged 
and  vested  Ut  such  assignee.  Retaining  bis 
own  Interest  and  taking  under  the  assign- 
ment the  Interests  of  his  copartners,  he  be- 
came the  owner  of  every  right  of  the  three 
partners  In  the  contract.  The  legal  effect  of 
such  transfer  was  predsely  the  same  as  that 
of  an  assignment  purporting  to  transfer  the 
claim  in  the  partnership  name. 

[4]  There  is  no  force  In  the  objection  that 
the  description  of  the  subject  of  the  assign- 
ment was  Insuffldent  What  was  transferted 
was  "the  within  contract"  This  language 
was  operative  to  transfer  to  the  assignee 
every  right  of  the  assignors  under  the  con- 
tract 

[6]  Plaintiff's  rights  are  not  affected  by  the 
fact  that  under  the  agreement  commlMions 
were  to  be  paid  by  both  parties  to  the  pro- 
posed exchange.  The  agreement  of  Miller 
and  Dlcken  to  pay  a  commission  appeared 
upon  the  face  of  the  writing  before  Mrs.  Mc- 
Cusick  signed,  and  was  presumably  known 
to  her.  Having  agreed  to  pay  a  commission 
with  knowledge  of  the  facts,  she  Is  not  In  a 
position  to  complain,  whatever  the  situation 
might  be.  If  she  had  been  Ignorant  of  the 
broker's  relations  to  Miller  and  Dlcken. 

The  Judgment  and  the  order  appealed  from 
are  aflSrmed. 

We  concur:   ANGBLLOTTI,  J.;  SHAW,  J. 


BRNST  T.  OANAHIi.    (L.  A.  8233.) 
(Supreme  Conrt  of  California.     Dec.  d,  1913.) 

1.  Appeal   and    Erbob   (|   994*) — Rbvikw— 
Cbedibilitt'  of  Witrksses. 

The   amoont  of   credence   to    be   given  to 

witneBses  la  exclusively  one  for  the  trial  court 

[Ei.  Note.— For  other  cases,  see  Appeal  and 

Brror,  Cent  Dig.  §S  3901-3906;    Dec.  Dig.  t 

994.*] 

2.  Appeal   and   Bbbob  (i   031*) — ^Rkvibw— 

Consideration  of  Bvidkncb. 

In  view  of  findings  in  favor  of  ope  far 
whom  judgment  was  rendered,  the  evidence 
must,  on  appeal,  be  considered  in  the  light  moat 
favorable  to  him. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3728,  3762-3771;  Dec  Dig. 
§  931. »] 

3.  BBOKEBS  n  9*)— TEBlONATINa    A.OKNCT. 

A  broker  8  agency,  not  specifying  its  dura- 
tion, may  be  terminated  at  will,  subject  only  to 
the  ordinary  requirements  of  good  &ith. 

[Ed.    Note.— For    other    cases,     see    BroVeis, 
Cent.  Dig.  {  10 ;   Dec  Dig.  f  9.*] 

4.  Bbokbbs  (I  44*)— Right  to  CoiaczasioKa— 
TsBuiNATion  of  Aoenot. 

A  broker  having,  without  any  fault  of  the 
owner,  failed  to  produce  any  satisfactory  offer 
from  his  customer,  and  the  agency  baving  in 
good  faith,  and  with  the  acquiescence  of  the 
broker,  been  terminated,  the  broker  is  not  enti- 
tled to  commissions,  t>ecauBe  on  ne-w  and  inde- 
pendent negotiations,  through  other  parties,  an 
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«xdia]ige  ma  attumtdM  affected  with  sneh 
customer. 

[E^  Note;— For  other  cases,  see  Brokers, 
Cent  Dig.  i  4S ;    Dec.  Dig.  8  44.*] 

5.  EviDENCK  (IS  119, 130*)— Res  Ge8t.»-Oth- 
KB  Tbansactions— Tebms  of  Aoenct. 
For  the  purpose  of  showing  the  terms  of 
the  contract  of  agency  given  by  defendant  to 
plaintiff  a  broker,  a  contract  of  agency  given  to 
plaintiff  by  another,  between  whom  and  defend- 
ant plaintiff  attempted  to  negotiate  a  sale,  is 
inadmissible,  there  being  no  connection  between 
them,  except  that  both  were  prepared  by  plain- 
tiff aboat  the  same  time,  and  it,  therefore,  be- 
ing no  part  of  of  the  res  gestxe  of  any  transac- 
tion between  '  plaintiff  and  defendant. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  303-306,  403 ;  Dec.  Dig.  SI  US. 
130.*] 

%.  WiTNESSsa  (I  2S7*)— Rkfbeshiro  Mehobt 
— Adsiibsibiutt  of  Wbitino  as  Evidence. 
That  plaintiff  is  entitled,  as  a  witness,  to 
nse  a  contract  with  another  to  refresh  his  mem- 
ory as  to  the  contents  of  his  contract  with  de- 
fendant does  make  it  admissible  in  evidence, 
over  the  objection  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  892;    Dec.  Dig;  {  267.*] 

Department  1.  Appeal  from  Suiwilor 
Court,  Los  Angeles  County;  Frank  O.  Fln- 
layson,  Jndge. 

Action  by  H.  P.  Ernst  against  Fidel  Oan- 
ahL  From  a  Judgment  for  defendant,  and 
ttom  an  order  denying  a  motion  for  new 
trial,  plaintiff  appeals.    Affirmed. 

Tanner,  Taft  &  Odell  and  Tanner,  Odell, 
Odell  &  Taft,  all  of  Ixm  Angeles,  for  appel- 
lant Seward  A.  Simons,  ot  Ix>s  Angeles,  for 
Rspondent 


AK6ELL0m,J.  This  Is  an  action  bronght 
bj  plaintiff  to  recover  |2,000,  alleged  to  be 
doe  Mm  from  defendant  for  services  alleged 
to  have  been  rendered  by  Mm  In  connection 
witb  an  exchange  of  certain  real  properties 
by  defendant  and  one  C.  C.  KoMmeler.  The 
complaint  alleged  a  written  contract  on  the 
part  of  defendant,  given  on  or  about  June 
18,  1908,  authorizing  plaintiff  to  sell  certain 
of  Ills  real  property  for  $1SO,000,  "or  to  ez- 
<:baiige  the  same  for  other  property  wMch 
would  be  accepted  by  defendant,"  and  in 
wUcb  defendant  agreed  that  if  the  property 
was  sold  by  or  through  the  efforts  of  plain - 
tilT,  or  to  any  one  whom  plaintiff  should 
prodnce  who  should  purchase  the  same  or 
sboald  make  an  exchange  therefor  he  would 
pay  plaintiff  a  commission  of  |2,000.  It  was 
fnrtber  alleged  that  plaintiff  produced  said 
KcAlmeier,  and  negotiated  an  exchange  of 
properties  between  tlie  latter  and  defendant, 
which  was  consummated  on  or  about  Sep- 
tember 10,  1908.  By  Ms  answer  defendant 
denied  the  contract  alleged ;  alleged  that  the 
agreement  between  them  was  one  by  which  he 
agreed  to  pay  plaintiff  $2,000  commission  in 
case  he  furnished  Mm  a  customer  for  the 
premises  referred  to  for  the  sum  of  $160,000, 
tlie  agmicy  not  being  an  exclusive  one;  de- 
niod  that  plaintiff  produced  Kohlmeier  as  a 


purcbaser,  or  one  who  would  exdiange,  and 
denied  that  plaintiff  negotiated  an  exchange 
with  Kohlmder.  He  further  alleged  that 
plaintiff  failed  to  procure  any  purcbaser  for 
his  premises,  or  to  effect  any  exchange  there- 
of, and  that  on  or  about  August  29,  1908,  he 
notified  defendant  of  his  inability  to  so  do, 
and  that  by  mutual  consent  the  agency  was 
terminated.  The  trial  court  found  tliat  the 
agreement  between  plaintiff  and  defendant 
was  one  executed  July  6,  1908,  and  that  the 
same  was  as  follows:  "Los  Angeles,  Cat, 
July  6,  1906.  I  hereby  agree  to  pay  H.  P. 
KroBt  two  thousand  (2,000)  dollars  commis- 
sion In  case  he  furnishes  me  a  customer  for 
my  property  number  936  and  940  So.  Hill 
St  being  75zliSS  for  the  sum  of  one  hundred 
and  fifty  thousand  dollars.  It  Is  understood 
that  this  is  not  an  exclusive  agency.  F. 
OanaM."  It  further  found  that  on  August 
26,  1908,  defendant  revoked  and  withdrew 
the  authority  conferred  by  said  contract, 
and,  at  said  time,  on  the  demand  of  the  oe- 
fendant,  plaintiff  surrendered  and  returned 
said  contract  to  defendant,  and  plaintiff 
abandoned  the  same.  It  further  found  that 
plaintiff  never  furnished  defendant  a  cus- 
tomer for  the  property,  and  never  negotiated 
an  exchange  with  KoUmeier,  and  that  while 
defendant  on  or  about  September  10,  1908, 
did  make  an  exchange  of  his  said  property 
with  Kohlmeier,  said  exchange  was  not  ne- 
gotiated or  effected  by  plaintiff.  Dpon  these 
findings  Judgment  was  given  that  plaintiff 
take  nothing.  This  is  an  appeal  by  plaintiff 
from  such  Judgment,  and  from  an  order 
denying  Ms  motion  for  a  new  trial. 

The  suggestion  that  the  findings  do  not 
support  the  judgment  is  not  well  based.  It  is 
distinctly  found  that  plaintiff  never  furnish- 
ed defendant  a  customer  for  his  premises, 
and  never  negotiated  an  exchange  of  the 
property  with  KoMmeler.  The  contract 
found  was  one  to  furnish  a  customer,  wMch 
the  court  found  was  never  done  by  plaintiff. 
The  findings  further  complete  negatived 
the  allegation  of  the  complaint  In  so  far  as 
any  services  In  connection  with  an  exchange 
with  said  properties  are  concerned.  They 
further  show  a  termination  of  the  authority 
of  plaintiff,  and  a  surrender  and  abandon- 
ment of  the  contract  by  Mm.  We  do  not  see 
how  the  effect  of  these  findings  is  at  ail  im- 
paired by  the  finding  that  plaintiff  did  not 
conduct  any  negotiations  with  Kohlmeier  for 
an  exchange  after  August  26,  1908.  Even  if 
we  assume  that  It  must  be  implied  from  thi& 
that  he  did  conduct  negotiations  with  KoM- 
meler prior  to  August  26,  1908,  that  fact 
alone  would  not  Impair  the  effect  of  the  oth- 
er findings.  And  the  same  is  true  of  the 
fact  found  tliat  an  exchange  was  effected 
l)etween  defendant  and  Kohlmeier  on  or 
about  September  10,  1908,  which  exchange 
was  not  negotiated  or  effected  by  plaintiff. 

[1]  Upon  the  question  as  to  the  contract  in 
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fact  entered  Into,  plaintiff  contended  tbat  It 
was  one  made  and  dated  June  20,  1908,  by 
which  defendant  appointed  plaintiff  his  agent 
to  sell  his  HUl  street  property  In  Los  Angeles 
for  $150,000,  and  that  such  contract  contain- 
ed the  following  provision,  viz. :  "And  in  case 
said  Ernst  produces  a  buyer  for  cash  or  ex- 
change, that  I  may  accept  a  sale  of,  I  agree 
to  pay  him  a  commission  of  |2,000.00."  Ac- 
cording to  plaintiff,  there  was  no  provision 
in  this  contract  to  the  effect  that  the  agency 
was  not  an  exclusive  one.  Defendant's  claim 
was  that  the  contract  was  the  one  found  by 
the  trial  court.  It  cannot  be  doubted  that 
there  was  suflBclent  evidence  to  support  the 
conclusion  of  the  trial  court  in  this  regard. 
It  is,  of  course,  needless  to  say  that  the 
amount  of  credence  to  be  given  to  witnesses 
Is  exclusively  a  question  for  the  trial  court 

It  cannot  be  claimed,  in  view  of  the  evi- 
dence, that  plaintiff  ever  furnished  a  custom- 
er for  defendant's  property  who  offered  the 
sum  of  $160,000  therefor,  or  any  other  sum 
of  money.  The  agreement  found  by  the  court 
was  on  its  face,  of  course,  one  contemplating 
simply  a  sale  of  the  property  for  $160,000; 
nothing  being  stated  therein  looking  to  a  pos- 
sible exchange.  Nor  can  it  be  questioned  that 
there  was  evidence  sufficient  to  support  a  con- 
clusion that  on  August  26,  1908,  no  arrange- 
ment for  a  sale  or  exchange  having  been  ne- 
gotiated or  agreed  upon,  plaintiff  and  defend- 
ant had  an  interview  In  which  defendant  de- 
clared their  relations  in  the  matter  at  an  end, 
and  demanded  the  return  of  his  authoriza- 
tions, two  In  number,  the  second  being  an 
authorization  for  an  exchange  with  Kohl- 
meler  upon  certain  spedfled  conditions,  given 
subsequent  to  July  6,  1908,  for  a  specified 
term,  which  had  expired.  Plaintiff  then  gave 
defendant  an  envelope,  which  he  subsequent- 
ly found  contained  only  the  authorization  for 
the  exchange.  On  August  29,  1908,  according 
to  his  testimony,  defendant  again  saw  plain- 
tiff and  insisted  upon  the  return  of  the  au- 
thorization of  July  6, 1908,  and  the  same  was 
delivered  to  him.  Plaintiff  did  nothing  in 
the  way  of  attempting  to  dispose  of  defend- 
ant's property  after  August  26,  1908,  ap- 
parently entirely  acquiescing  in  defendant's 
revocation  of  authority.  The  finding  of  the 
trial  court  as  to  revocation  of  authority  by 
defendant  and  abandonment  of  the  matter 
by  the  plaintiff  is  sufficiently  supported  by 
evidence. 

[2]  Unless,  then,  by  reason  of  the  facts  In 
relation  to  the  Kohlmeier  exchange,  plaintiff 
was  entitled  to  a  commission  under  his  con- 
tract, it  is  clear  that  all  the  findings  essen- 
tial to  support  the  Judgment  In  favor  of  de- 
fendant are  sufficiently  sustained  by  the  evi- 
dence. In  view  of  the  findings  the  evidence 
niust  be  considered  in  the  light  most  favor- 
able to  defendant  The  evidence  being  so 
considered,  It  must  be  concluded  that  there 
was  no  proposition  on  the  part  of  defendant 
for  negotiations  looking  for  an  exchange  of 
his  property  for  Kohlmeier's,  until  after  July 


6,  1908.     Kohlmeier's  property  consisted  of 
a  ranch  in  Orange  county,  with  certain  per- 
sonal property  which  he  was  willing  to  Bell 
for  $100,000.    Defendant's  Hill  street  prop- 
erty in  Los  Angeles  was  valued  at  $150,000 
by  defendant,   and  was  subject  to  a  mort- 
gage for  $35,000.    According  to  the  evidence 
of  defendant,  nothing  was  said  about  a  pos- 
sible exchange  with  Kohlmeier  until  after 
July  6,  1908.    On  July  7,  1908,  plaintiff  in- 
troduced Kohlmeier  to  defendant    A  possi- 
ble exchange  of  properties  was  suggested, 
and  defendant  examined  the  Kohlmeier  prop- 
erty.   Certain  propositions  for  an  exchange 
were  made  by  defendant  through  plalntlfl. 
The  first  proposition  was  that  an  exchange 
be  made  upon  a  basis  of  $150,000  for  defend- 
ant's property,  and  $100,000  for  Kohlmeier's 
property,  Kohlmeier  to  convey  his  property 
to  defendant  and  to  pay  defendant  $15,000, 
and  to  receive  in  return  a  deed  of  defendant's 
property   subject  to   the  $35,000  mortgage. 
Kohlmeier  absolutely  declined  to  consider  the 
proposition.    Another  profiosltion  was  made 
by  defendant  under  which  he  was  to  receive 
from  Kohlmeier  only  $5,000  in  cash,  and  the 
Kohlmeier  property,  in  return  for  his  prop- 
erty,   subject  to   the  mortgage.    A    written 
agreement  was  given  to  plaintiff  by  defend- 
ant authorizing  such  an  exchange;    a  time 
Umit  of  five  days   being  spedfled  therein. 
This  was  subsequently  extended  at  plaintiff's 
request  for  three  days,  expiring  Angust  25, 
1908.    This  proposition  was  also  declined  by 
Kohlmeier,  and  on  August  26th  plaintiff  so 
informed    defendant    He   further  Informed 
him   that  Kohlmeier  would   not  make   the 
trade,  and  that  he  found  the  mortgage  "too 
big."    Thereupon  followed  the  termination  of 
all  relations  between  plaintiff  and  defendant 
in  the  matter,  to  which  we  have  already  re- 
ferred.   Defendant   acted   in  good   faith    in 
this  regard,  believing  tbat  no  exchange  satis- 
factory to  him  could  be  made  with  Kohlmei- 
er.   There  was  evidence  to  the  effect  that 
Kohlmeier  never  made   any  proposition   to 
accept  for  his  ranch  defendant's  property  sub- 
ject to  the  $35,000  mortgage.     Subsequent  to 
August  26th,  the  firm  of  Meyer  &  Johnson, 
which  had  had  business  transactions  with  de- 
fendant sought  authority  from  him  to  take 
up  the  matter  of  a  proposed  exchange  with 
Kohlmeier,  and  they  were  authorized  to  see 
what  they  could  do  In  the  matter.    They  en- 
listed the  aid  of  one  Waterman,  a  friend  of 
Mr.  and  Mrs.  Kohlmeier.    The  proposition  of 
a  trade  of  the  Hill  street  property,  subject  to 
the  $35,000  mortgage,  for  Kohlmeier's  prop- 
erty and  $5,000  cash  was  again  made  through 
Waterman,   and   declined;    Kohlmeier  espe- 
cially objecting  on  account  of  the  mortgage 
which  was  to  soon  fall  due,  which  he  feared 
he  might  not  be  able  to  take  care  of.    After 
this  Waterman  induced  Kohlmeier  to  accept 
a  proposition  for  an  even  exchange  of  tbe 
HOI  street  property  subject  to  the  $35,000 
mortgage,  for  the  Kohlmeier  property,  witlx 
the  understanding  expressed  In  the  agre^- 
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ment  that  If  KoUmeler  was  unable  to  renew 
the  mortgage  for  the  whole  $35,000  when  it 
fell  due,  defendant  would  loan  him  $16,000 
thereof  to  assist  him  In  taking  care  of  It 
Upon  this  basis  the  exchange  was  effected, 
and  such  exchange  was  wholly  due  to  the 
efforts  of  Meyer  ft  Johnson  and  Waterman. 
There  was  no  bad  faith  on  the  part  of  de- 
fendant   Of  course,  there  was  evidence  op- 
posed to  the  statements  we  have  made.    We 
repeat  that  we  must  take  the  evidence  In  the 
light  most  favorable  to  defendant    So  tak- 
ing It,  we  must  assume  the  facts  as  to  the 
K<AImeler  matter  to  be  as  above  stated,  for 
there  Is  substantial  evidence  to  that  effect 
[1,4]  Upon  these  facts  we  can  see  no  war- 
lant  for  the  claim  that  plaintiff  was  entitled 
to  a  commission  under  his  contract,  on  the 
theory  that  he  furnished  a  customer,  even  if 
we  assume  that  the  contract  would  include 
the  case  of  an  exchange  of  properties.    The 
contract  not  specifying  its  duration,  either 
party  was  at  liberty  to  terminate  it  at  will, 
subject  only  to  the  ordinary  requirements  of 
good  faith.    See  Sibbald  v.  Bethlehem,  etc., 
Co.,  83  N.  Y.  8T8.  384,  385,  88  Am.  Bep.  441. 
We  have  seen  that  there  was  enough  in  the 
eTldence  to  support  a  conclusion  that  there 
was  no  bad  faith  in  the  matter.    It  was  essen- 
tial to  plaintiff's  success,  under  his  contract 
and  hla  right  to  any  commission  thereunder, 
that  he  shonld  furnish,  during  the  life  of  the 
coDtract,  a  customer  ready,  able,  and  willing 
to  take  defendant's  property  upon  terms  sat- 
isfactory to  the  latter.    We  do  not  understand 
that  there  is  any  dissent  in  the  authorities  In 
this  state  on  this  proposition,  where  the  con- 
tract Is  substantially  like  the  one  here  in- 
volved.   This  question  Is  fully  discussed  and 
the  authorities  reviewed  in  the  opinion  of 
Mr.  Justice  Ifelvin  in  Brown  v.  Mason,  156 
CaL  155,  99  Pac.  887,  12  L.  B.  A.  (N.  S.)  828. 
See,  also,  Boper  t.  Bosenfeld,  145  CaL  877, 
678,  79  Pac.  854;  Sibbald  t.  Bethlehem,  etc, 
Co.,    supra.    What   we    have   already   said 
shows  that  it  cannot  be  held  by  an  appellate 
conrt,  in  the  face  of  the  findings  in  the  trial 
court,  that  plaintiff  fulfilled  these  require- 
ments.   We  must  take  the  case  as  one  where 
the  broker,  without  any  fault  on  the  part  of 
the  owner,  failed  to  produce  any  satisfactory 
proposition,  or  even   any  proposition,   from 
another  during  the  life  of  the  contract,  and 
where  the  owner  acting  in  entire  good  faith 
terminated  all  relations  between  himself  and 
the  broker;    the  broker  acquiescing  therein. 
That  subsequently,  upon  new  and  independ- 
ent negotiations  through  other  parties,  an  ex- 
change between  the  same  parties  was  effect- 
ed cannot  affect  the  question.    See  Brown  v. 
Mason,   supra;    Sibbald  v.  Bethlehem,  etc., 
Co.,  supra.    Plaintiff's  contention  in  this  be- 
half l8  necessarily  baaed  upon  an  assumption 


of  bad  faith  on  the  part  of  defendant  in  the 
matter  of  the  termination  of  the  relations  be- 
tween himself  and  plaintiff,  an  assumption 
that,  as  we  have  seen,  we  cannot  make,  in 
view  of  the  evidence  and  findings. 

[S,  I]  Complaint  is  made  that  the  trial 
court  erred  in  refusing  to  admit  In  evidence 
a  written  authorization  from  Kohlmeler  to 
plaintiff  dated  June  20,  1908,  for  the  sale  of 
his  ranch  property  for  $100,000,  and  provid- 
ing that  in  case  that  plaintiff  furnished  him 
a  buyer,  "either  for  cash  or  for  exchange, 
that  I  may  accept  a  sale  of,"  Kohlmeler 
would  pay  a  specified  commission  to  plaintiff. 
Plaintiff  claimed  on  the  trial  that  this  au- 
thorization was  substantially  similar  in  terms 
to  the  one  testified  to  have  been  given  him  by 
defendant  on  or  about  June  20,  1908,  which 
had  been  returned  to  defendant  in  August 
1908.  He  further  claimed  that  the  two  forms 
were  prepared  by  him  at  the  same  time,  for 
the  purpose  of  obtaining  the  necessary  au- 
thorizations from  both  defendant  and  Kohl- 
meler for  negotiations  for  an  exchange.  The 
real  effort  of  plaintiff  in  this  connection  was 
to  show  that  the  authorization  in  fact  given 
to  plaintiff  was  the  one  testified  by  him 
to  have  been  given,  rather  tlian  the  one 
testified  to  by  defendant  as  having  been 
given.  We  are  of  the  opinion  that  it  was  not 
admissible  for  any  such  purpose.  According 
to  plaintilTs  testimony,  it  was  a  separate  and 
a  distinct  matter  from  the  alleged  contract 
of  defendant,  having  no  connection  there- 
with except  that  plaintiff  prepared  the  two 
at  about  the  same  time,  with  a  view  in  hla 
own  mind  of  obtaining  authorizations  from 
both  defendant  and  Kohlmeler.  They  were 
not  signed  at  the  same  time,  and  there  was 
nothing  to  indicate  that  defendant  had  any 
knowledge  of  the  Kohlmeler  authorization. 
In  no  proper  sense  of  the  term  can  it  be  said 
to  be  a  part  of  the  res  gestte  in  so  far  as  any 
transaction  between  plaintiff  and  defendant 
is  concerned.  It  was  simply  another  dis- 
tinct paper  prepared  by  plaintiff  himself,  in 
what  was  really  another  distinct  matter,  and 
was  entirely  collateral  and  extrinsic  to  the 
matter  under  investigation.  It  was  correct- 
ly conceded  by  the  learned  trial  judge  that 
the  paper  might  be  used  by  plaintiff  if  nec- 
essary to  refresh  bis  memory  as  to  the  con- 
tents of  the  Ganahl  contract  But  this  would 
not  entitle  him  to  put  it  in  evidence  over  the 
objection  of  the  adverse  party.  Plaintiff  did 
testify  positively  and  absolutely  as  to  the 
contents  of  the  contract  between  himself  and 
defendant 

No  other  matter  suggested  in  the  briefs  re- 
quires notice. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

W«  concur:  8LOSS,  J.;  SHAW,  J. 
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MYERS  T.  BERVBN.     (S.  P.  8,190.) 
(Supreme  Court  of  California.     Dec.  8,  1913.) 

1.  Vkndob  and  Pdbchaseb  (8  231*)— NoTiCB 
—Bona  Fide  Purchasebs— Easements. 

Where  plaintiff's  predecessor  in  title  reserv- 
ed a  right  of  way  across  plaintiff's  land,  plain- 
tiff is  charged  with  knowledge  of  the  reserva- 
tion, even  though  his  deed,  which  was  not 
directly  from  the  original  source  of  title,  con- 
tained no  mention  of  the  reservation;  the  res- 
ervation being  in  an  instrument  in  plaintiff's 
chain  of  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §i  43,  55,  487,  513-639 ; 
Dec.  Dig.  I  231.»] 

2.  Easements  (§  3*)- Resebvation  of  Ease- 
ments— Easements  in  Gbobs. 

Where  plaintiff's  predecessor  in  title  agreed 
with  defendant  that  the  latter  should  have  a 
right  of  way  over  his  land,  and,  upon  convey- 
ing the  property,  reserved  the  right  of  way 
agreed  upon,  the  reservation  was  not  merely 
the  reservation  of  an  easement  in  gross,  but 
was  the  reservation  of  an  easement  appurtenant 
to  defendant's  land,  and  a  conveyance  to  de- 
fendant passes  title,  even  though  plaintiff's 
predecessor  reserved  no  interest  in  the  land  he 
conveyed,  except  a  right  of  way. 

[Ki.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  {{  8-12;  Dec  Dig.  i  3.*] 

8.  Easemkntb  (t  61*)— BioHTB  ov  Wat— Rxs- 

xbvation. 

A  private  way  granted  or  reserved  to  one 
person,  for  use  in  connection  with,  and  as  ap- 
purtenant to,  specified  land,  cannot  be  used  as 
of  right  for  the  benefit  of  another  parcel. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  {f  109-112;    Dec.  Dig.  {  61.*] 

4.  Easkmkntb   (8   17*)  — Rights   or  Wat  — 

EquiTABLB  Title. 

Where  defendant  and  others  purchased  a 
tract  of  land,  and  defendant  paid  more  than  his 
share  because  he  desired  a  right  of  way  over! 
the  land  of  the  other  purchasers,  defendant  hasj 
an  equitable  title  to  the  right  of  way,  where  he 
used  it  without  objection  by  the  other  owners, 
and  it  was  generally  recognized  as  his. 

VEi.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  Sf  46-49;   Dec.  Dig.  {  17.*] 

6.  Vendob   and   PxTBCHAaxB   (i  239*)— Bona 

FiDC  Pubcbaseb. 

A  bona  fide  purchaser  without  notice  takes 
the  property  free  from  the  equities  of  others, 
and  his  land  is  not  burdened  by  an  easement  or 
which  be  had  no  notice,  and  of  which  the  owner 
had  only  an  equitable  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  683-600;  Dec.  Dig. 
i  239.*] 

6.  Easeuentb  (S  6*)— Adtebbk  Possession— 
What  Constitutes. 

Where  defendant  paid  a  valuable  considera- 
tion for  a  way,  his  use,  pursuant  to  the  agree- 
ment between  himself  and  other  landowners, 
under  claim  of  right  and  adverse  to  the  owners 
of  the  land  over  which  it  extended,  and  for  the 
prescriptive  period,  ripened  into  an  easement 
by  prescription. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  |§  13,  20-22,  26;    Dec,  Dig.  §  5.*] 

7.  Easements  (S  7*)— Pbescbiption— Contin- 
Dous  Possession. 

The  adverse  use  of  a  right  of  way  must  be 
uninterrupted  to  constitute  the  basis  of  title  by 
prescription,  but  it  is  not  necessary  that  the 
right  of  way  be  used  every  day;  it  being  suf- 
ficient if  the  adverse  occupant  use  it  whenever 


it  Is  needed,  and  Ua  uae  be  not  bosdlely  ob- 
structed. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.   8§  16-10,  27,  33 ;   Dec.  Dig.  8  7.*] 

8.  Easements  (8  61*)— Plkaoino— Answkb- 

SUFnCIENCT. 

In  view  of  Civ.  Code,  1 1007,  declarins  that 
occupancy,  for  the  period  prescribed  as  a  bar 
to  action  for  recovery  of  the  property,  confers 
title  thereto^  which  is  sufficient  against  all,  a 
cross-complaint,  in  an  action  to  enjoin  trespass 
on  plaintiff's  land,  which  alleged  that  defend- 
ant was  the  owner  of  a  ripht  of  way  over  the 
land,  is  sufficient  to  authorize  proof  of  an  ease- 
ment by  prescription,  though  not  averring  that 
the  title  was  prescriptive. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  88  102.  130-144,  148;  Dec.  Dig.  1 
61.*] 

9.  Easkubnts  (I  61*)— Adtbbsx  Possbssion 

— B  VIOBNCB— AoMISSIBIUTT. 

In  an  action  where  the  existence  of  a  way 
over  plaintilTs  property  was  in  issue,  evidence 
of  defendant's  agreement  with  plaintiff's  prede- 
cessors in  title  as  to  the  way  and  his  use  under 
the  agreement  is  admissible  to  establish  an  ad- 
verse title. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  88  102,  130-144.  148;  Dec  Dig.  8 
61.*] 

Department  1.  Appeal  from  Superior 
Court,  Sonoma  County;  Emmet  Sea  well. 
Judge. 

Action  by  Jonah  Myers  against  John  Ber- 
ren.  From  a  Judgment  for  defendant  on  his 
cross-complaint,  plalntUt  appeals.    AfiSnned. 

T.  J.  Butts,  of  Santa,  Rosa,  for  appellant 
Ll  O.  Scott,  of  Sebastapol,  for  respondent 

SHAW,  J.    The  controversy  In  this  case 

'elates  to  the  existence  of  an  easement  for  a 

rlvate   roadway  leading  from   defendant's 

nd,  over  the  land  of  plaintiff,  to  a  public 

>ad.    The  plaintiff  appeals  from  the  Juds;- 

ment  In  favor  of  the  defendant  upon   hta 

cross-complaint 

The  tract  of  land  belon^g  to  Myers,  over 
which  the  easement  is  claimed,  contains   a 
little  over  five  acres.    It  is  14.67  chains  long 
from  north  to  south  and  3.62  chains  in  width. 
The  complaint  of  Myers  alleges  that  he  is 
the  owner  of  the  tract;  that  Berren  threat- 
ens to  and  wlU,  unless  enjoined,  enter  there- 
on and  pass  over  the  same  on  foot  and  In 
vehicles,  and  prays  for  an  injunction  to  pre- 
vent the  same.    Berven,  by  cross-complaiut, 
alleges  that  he  is  the  ovraer  of  an  easement 
over  said  land,  consisting  of  a  private  road- 
way 12  feet  in  width  extending  from  the 
southwest  comer  of  the  tract  along  the  west 
line  northerly  about  160  feet,  thence  easterly 
across  the  tract  to  the  east  line,  and  thence 
north  along  the  east  line  to  a  connection  ^tli 
the  public  road  at  the  northeast  comer.    Tlie 
main  question  is.  Does  the  evidence  support 
the  finding  that  Berven  is  the  owner  of  tlie 
roadway  as  described  in  his  cross-complaint  ? 
The  land  of  both  parties  is  embraced  in  a. 
tract  of  20  acres  known  as  lot  3  of  Thompson's 
subdivision.    Prior  to  June  11,  1904,  this  lot 
was  owned  by  one  George  P.  Baxter,  except 
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a  strip  extending  from  the  Bontheastarly  cor- 
ner diagonally  tlirongh  the  lot  and  intersect- 
ing the  west  line  about  300  feet  south  of  the 
northwest  comer,   which   strip   Baxter   had 
conveyed  to  the  Petaloma  and  Santa  Rosa 
Kailway  Ck>mpany  for  its  railroad,  and  also 
excepting  an  acre  in  the  sontheast  comer 
easterly  of  the  strip  conveyed  to  the  railroad. 
Tills  one-acre  tract  Baxter  had  conveyed  to 
one  George  W.  Johnson  on  April  13, 1904,  al- 
so granting  to  Johnson  a  12-foot  private  road- 
way  along  the  east  line  of  the  lot  from  the  said 
acre  to  the  pablic  road  aforesaid   at  the  north- 
east corner  of  the  20-acre  lot,  being  a  part  of 
tlie  Une  of  the  roadway  here  In  controversy. 
Across  the  strip  given  to  the  railroad,  Baxter 
bad  reserved  a  right  of  way  for  a  crossing 
from  the  land  now  owned  by  Berven  to  connect 
■xrltix  the  roadway   herein   claimed   by   him. 
lioais  Johnson,  John  Froynes,  and  John  Ber- 
-ven,   the  defendant,  agreed  with  Baxter  to 
bay  of  him  the  said  lot,  except  the  strip 
granted  to  the  railroad  and  the  1-acre  tract 
conveyed  to  George  W.  Johnson.    After  the 
agreement  to  purchase  had  been  made,  and 
before    Baxter    executed    a    deed    pursuant 
thereto,  the  parties  agreed  upon  a  partition  of 
the  lot  between  them,  and  that  the  partition 
shoald  be  effected  by  having  Baxter  makp 
separate  deeds  conveying  to  each  the  part 
allotted  to  him.    Berven  was  to  have  the  tri- 
angular part  lying  westerly  of  the  railroad, 
containing  7.42  acres,  Froynes  was  to  have 
the  westerly  part  of  the  remainder,  about  six 
chains  In  width,  and  containing  6.50  acres, 
situated  in  the  northwest  comer  of  the  20- 
acre  tract    Johnson  was  to  have  the  eastern 
part  of  this  remainder  containing  6.03  acres. 
It  was  a  part  of  this  agreement  that  Berven 
should  have  a  private  roadway  along  the 
west  side  of  the  Froynes'  allotment  to  the 
pablic  road,  a  way  not  In  issue  here,  and  that 
be  should  also  have  a  roadway  across  and 
over  the  part  allotted  to  Johnson,  upon  the 
line  which  he  now  claims  and  leading  to  the 
pnbllc  road  at  the  northeast  corner.     This 
way  was  laid  out  along  this  line  before  the 
deeds  were  executed.     In  consideration  of 
these  ways,  Berven  paid  a  larger  price  per 
acre  for  his  allotment  than  the  others  paid 
for  thelra    The  purchase  money  was  then 
paid  In  a  lump  sum  to  Baxter,  and,  at  their 
request,  be  conveyed  to  each  the  part  so  al- 
lotted to  him  by  the  agreement  of  partition. 
The  deeds  were  executed  on  June  11,  1904. 
In  conveying  to  Berven  he  granted  to  him 
also  the  right  of  way  agreed  on  along  the 
west  line  of  the  Froynes'  tract,  and  in  con- 
veying to  Froynes  this  way  was  reserved. 
The  deed  to  Berven,  however,  did  not  men- 
tion the  way  agreed  on  over  the  Louis  John- 
son tract.    In  the  deed  to  Johnson  a  way  15 
feet  wide  along  the  east  line,  and  extending 
from  the  one  acre  sold  to  George  W.  Johnson 
I  north  to  the  public  road,  was  reserved,  but  no 

mention  was  made  of  tbe  way  from  the  rail- 
road crossing  across  the  IauIb  Johnson  tract 
to  tbe  east  Une  thereof,  nor  waa  any  way 


whatever  reserved  for  tiie  benefit  of  Berven 
in  either  of  the  deeds  from  Baxter,  except 
that  across  the  Froynes'  tract 

Louis  Johnson  recognized  the  right  of  Ber- 
ven to  a  way  across  and  over  bis  land  to  the 
public  road  by  the  route  here  claimed,  and 
Berven  freely  used  such  way,  while  Johnson 
held  the  title,  wlthoot  objection  or  interrup- 
tion by  Johnson.  On  May  10,  1905,  Louis 
Johnson  sold  his  tract  to  B.  F.  Emery.  The 
deed  contained  tbe  following  reservation: 
"Reserving  and  excepting  also  a  right  of  way 
not  to  exceed  12  feet  In  width  described  as 
follows" — and  then  giving  a  description  of 
that  part  of  tbe  way  In  question  extending 
from  the  railroad  crossing  to  the  east  line  of 
the  Johnson  lot,  where  It  connected  with  tbe 
way  aforesaid  granted  to  George  W.  Johnson. 
The  remainder  of  tbe  way  In  controversy 
leading  from  the  said  connection  north  to 
the  public  road  was  not  referred  to.  The 
clause  closed  with  the  words:  "The  said  pri- 
vate way  to  be  of  the  width  not  to  exceed  12 
feet,  only  the  right  of  private  way  and  not 
the  soil  is  hereby  reserved  and  excepted." 
On  September  27,  1907,  Emery  conveyed  the 
Louis  Johnson  tract  to  one  Sanborn  who.  In 
September  6,  1910,  conveyed  It  to  one  lind- 
ley.  Llndley  on  November  7,  1910,  conveyed 
It  to  plaintiff  Myera  None  of  the  deeds  after 
tbe  one  made  to  Emery  by  Johnson  contained 
any  reference  to  the  way  In  question.  Emery 
and  Sanborn,  however,  both  knew  of  and 
recognized  Berven's  rlj^t  to  the  entire  way 
extending  from  his  land  to  the  pnbllc  road, 
and  Berven  continued  to  use  it  at  will  and 
as  often  as  he  desired  without  objection  from 
either  of  them  during  the  entire  time  of  their 
respective  ownerships.  No  objection  was 
made  to  such  use  by  Berven  until  Llndley 
obtained  his  title  In  September,  1910.  The 
railroad  company  bad  fenced  its  land,  and 
bad  put  in  a  gate  across  this  way  at  the 
point  where  It  crossed  the  railroad  from  the 
Johnson  tract  A  gate  was  also  put  In  at  the 
north  end  of  the  way  where  It  led  into  the 
public  road.  These  gates  and  another  one 
called  the  "middle  gate,"  the  location  of 
which  Is  not  definitely  shown,  were  in  posi- 
tion before  and  at  the  time  Llndley  and  My- 
ers bought  the  land.  There  were  at  that 
time  no  marks  of  travel  along  tbe  route  of 
the  way  to  indicate  that  It  had  been  used, 
nor  anything  to  show  its  existence  except 
the  gates.  On  November  5,  1910,  Louis  John- 
son executed  a  deed  purporting  to  convey  to 
Berven  the  entire  way  in  controversy.  This 
was  on  the  same  day  upon  which  Llndley 
conveyed  to  Myers. 

Tbe  court  found  that  from  June  11,  1904, 
until  September  6,  1910,  Berven  had  used 
and  occupied  the  way  in  question  as  a  road,  ' 
continuously  and  as  a  matter  of  right.  It 
also  found  that  he  was  the  owner  of  the  way, 
describing  it  In  detail. 

[1,2]  The  legal  title  to  that  part  of  the 
way  leading  from  the  railroad  crossing 
through  the  Louis  Johnson  tract  aa  far  as  the 


262 


137  PACIFIC  REPORTER 


(Cal. 


east  line  thereof  was  conveyed  to  Berven  by 
the  deed  of  Louis  Johnson  to  him  executed 
on  November  5,  1910.  Johnson  had  reserved 
this  part  of  the  way  in  his  conveyance  to 
Emery,  hence  he  had  not  parted  with  the 
title  to  the  easement,  and  his  conveyance  to 
Berven  transferred  that  title  to  the  latter. 
Myers   is   charged   with    knowledge   of  the 

iTreservation  in  the  deed  to  Emery,  it  being 

i|one  of  the  deeds  in  his  own  chain  of  title. 

1  Consequently,  with  respect  to  this  part  of 
the  way,  the  evidence  shows  that  Berven  bad 

I  acquired  title  thereto  by  this  conveyance  and 

I  the  finding  of  ownership  Is  fully  sustained 

I  thereby. 

'  It  Is  claimed  that  the  reservation  In  the 
deed  from  Johnson  to  Emmery  was  not  a  reser- 
vation of  a  right  of  way  appurtenant  to  any 
land,  bnt  merely  of  an  easement  in  gross, 
personal  to  Johnson,  and  that  it  was  not 
capable  of  assignment  nor  transfer  to  Ber- 
ven. We  do  not  think  this  can  be  maintained. 
The  reservation  was  distinctly  of  an  ease- 
ment over  the  soil  upon  a  defined  route.  It 
withheld  from  the  conveyance  that  much  of 
the  estate  otherwise  conveyed.  Johnson  re- 
tained no  other  Interest  in  the  land,  and 
Emery  did  not  receive  title  to  the  portion  of 
the  estate  reserved.  As  we  shall  presently 
see,  however,  Berven  had  also  acquired  title 
to  this  easement  by  prescription. 

[3]  The  title  to  the  part  of  the  roadway 
leading  along  the  east  line  of  the  tract  passed 
to  Emery  by  virtue  of  the  deed  from  John- 
son to  him,  and  through  Emery  to  Sanborn 
and  Llndley  and  Myers,  subject  to  any  equi- 
table right  vested  In  Berven  and  to  any  claim 
of  Berven  to  title  by  prescription.  The  par- 
ties seem  to  have  acted  upon  the  belief  that 
the  reservation  in  the  deed  to  George  W. 
Johnson  of  a  right  of  way  along  the  east 
line  of  the  tract  would  Inure  to  the  use  of 
Berven,  or  to  any  person  who  desired  to  use 
it  If  so,  it  was  an  erroneous  belief.  A 
private  way  granted  or  reserved  to  one  per- 
son for  use  in  connection,  and  as  an  appur- 
tenance to  specified  land,  cannot  be  used  as 
of  right  for  the  benefit  of  another  parcel. 

[4-7]  That  Berven  had  full  equitable  title 
to  the  entire  way,  including  this  part,  up 
to  the  time  Llndley  purchased  Is  cleiir.  He 
had  fully  paid  for  the  easement,  had  used 
it' at  his  pleasure,  and  the  previous  owners 
were  aware  of  his  right  Myers,  however, 
was  a  purchaser  for  value.  He  had  notice 
of  the  right  of  way  along  the  east  line  ap- 
purtenant to  George  W.  Johnson's  land  and 
vof  Johnson's  right  thereto,  but  he  had  no 
actual  noticei  so  far  as  appears,  of  the  right 
over  this  way  in  favor  of  'the  Berven  land. 
There  being  no  record  evidence  of  Berven's 
right  over  this  part,  and  no  visible  signs  of 
use  thereof  by  Berven  suflldent  to  charge 
Myers  with  notice,  the  equitable  title  of 
Berven  to  the  bse  of  the  way  on  the  east 
line  was  not  good  as  against  Myers.  As  to 
this  part,  Berven's  case  rests  solely  on  the 
claim  that,  prior  to  the  sale  to  Myers  or 


Llndley,  he  had  acquired  a  legal  title  by  pre- 
scription, as  the  court,  in  eftect,  found.  As 
Berven  had  paid  a  valuable  consideration  for 
the  entire  way  and  his  use  thereof  was  in 
pursuance  of  the  agreement  between  himself 
and  the  other  parties  at  the  time  of  the  pur- 
chase from  Baxter,  It  is  obvious  that  the 
use  by  Berven  was  under  claim  of  right  and 
adverse  to  the  owner  of  the  land  over  which 
the  way  extended.  It  was  used  by  Berven 
openly,  without  leave  from  the  owners,  and 
this  use  was  known  to  them,  as  was  also  the 
right  by  which  he  claimed  it  It  continued 
for  more  than  five  years  before  Llndley  or 
Jlyers  bought  the  land.  There  was  no  inter- 
ruption of  this  use  within  the  meaning  of  the 
rule  that  an  adverse  use  must  be  nnlnter- 
rupted  In  order  to  constitute  the  basis  of  a 
title  by  prescription. 

"If  a  right  of  way  over  another's  land  has 
been  used  for  more  than  five  years,  it  Is  not 
necessary,  to  make  good  such  use,  that  the 
claimant  has  nsed  it  every  day.    He  uses  It 
every  day,  or  once  In  every  week,  or  twice  a 
month,  as  his  needs  require.    He  Is  not  re- 
quired to  go  over  it  when  he  does  not  need 
it  to  make  his  use  of  the  way  continuous. 
*    •    •    If,  whenever  the  claimant  needs  it 
from  time  to  time,  he  makes  use  of  It,  this 
is  a  continuous  use.    An  omission  to  use  It 
when  not  needed  does  not  disprove  a  continu- 
ity of  use,  shown  by  using  it  when  needed. 
Neither     such     intermission     nor     omission 
breaks  the  continuity."    Hesperia  v.  Rogers, 
83  Cal.  11,  23  Pac.  196,  17  Am.  St  Rep.  200. 
^  'Continuous  use'  does  not  necessarily  mean 
^constant  use.'    •    •    •    How  frequently  Is 
immaterial,  provided  it  occurred  as  often  as 
the  claimant  had  occasion  or  chose  to  pass." 
Bodflsh  V.  Bodfish,  lOS  Mass.  319.    See,  also. 
Webber  v.  Clarke,  74  Cal.  17,  15  Pac  431; 
Montgomery   v.  Qulmby,  164  CaL  263,   128    - 
Pac.  402.    There  was  no  hostile  Interruption 
or  obstruction  on  the  part  of  the  ovmers  of 
the  servient  tenement    This  is  the  charac- 
ter of  the  interruption  referred  to  In  the  rule 
as  suflldent  to  destroy    the    continuity    of 
adverse  possession.    The  first  Interruption  of 
that  kind  occurred  when  Llndley  purchased 
the  land  in  September,  1910,  after  five  years' 
use  was  completed.    The  finding  of  a  title  In 
defendant  is  therefore  sustained  by  his  proof 
of  title  by  prescription. 

[8]  Appellant  insists  that  the  cross-com- 
plaint does  not  allege  title  by  prescription, 
and  hence  that  it  is  not  in  issue.  Such  par- 
ticularity of  pleading  is  not  required  in  ac- 
tions of  this  character.  The  allegation  Is 
that  Berven  is  the  owner  of  the  way  de- 
scribed. This  Is  sufficient.  Heeser  v.  Miller. 
77  CaL  193,  19  Pac.  375.  This  allegation  may 
be  sustained  by  proof  of  title  acquired  In  liny 
legal  mode.  A  title  by  prescription  is  a  legal 
title,  av.  Code,  I  1007 ;  Wutchumna  W.  Co. 
V.  Ragle,  148  CaL  764,  84  Pac.  162. 

[I]  The  objections  to  the  evidence  of  -ttie 
agreement  between  Johnson,  Berven,  and 
Froynes  that  Berven  should  have  the  road- 
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way  In  question  were  not  well  taken.  Tbe 
evidence  was  competent  to  show  the  origin 
and  natore  of  Berren's  title,  and  to  prove 
tliat  hia  sabseqaent  nae  was  under  dalm  of 
light,  and  adversely  to  the  others,  and  not 
by  mere  permission. 

No  other  points  are  made  that  requiie  no- 
tice. 

The  Judgment  is  af&imed. 

We  concur:  ANOBLLOTTI,  X;  8L0SS,  X 


BEHKR  T.   EEED.     (L.  A.  8,225.) 

(Sapieme  Con^  of  California.     Dec.  10^  1818. 

Rehearing   Denied  Jan.   9,  1914.) 

1.  JCDOltXRT  ({  168*)— Srtiro  AaiDX  Db- 
FAULT— Affidavit  or  Mkbits— Necksbitt. 

On  an  application  to  set  aside  a  default 
and  the  judgment  entered  thereon,  no  affidavit 
of  merits  was  necessary  where  a  duly  verified 
answer,  stating  a  good  defeaae,  was  on  file. 

[Ed.  Note.— For   other  cases,  see   Jadgment, 
Cent  Dig.  {  311 ;    Dec.  Dig.  |  108.*] 

2.  JaDOMENT  (i  155*)— SxTTino  Asidb  De- 
fault—Norwat  OF  Motion— SPECincATioir 
or  Ebbors. 

Where  cross-defendants'  time  to  answer  the 
cross-complaint  expired  on  October  21st,  they 
filed  their  answer  on  October  31st,  and  there- 
after, on  cross-complainanfs  application,  tbe 
clerk  enteM  the  default  of  the  croes-defendanti 
and  a  judgment  thereon,  a  notice  of  a  motion 
to  set  aside  such  judgment,  stating  that  it  woold 
be  based  upon  the  records  and  papers  on  file 
in  tbe  county  clerk's  office,  which  recoida  show- 
ed that*  the  default  and  judgment  were  entered 
after  the  answer  had  been  served  and  filed,  and 
upon  affidavits,  copies  of  which  were  attached 
to  the  notice,  and  which  affidavits  showed  that 
tbe  delay  in  filing  tbe  answer  was  due  to  the 
mistaken  belief  that  the  time  did  not  expire  un- 
til October  31st,  sufficiently  showed  the  grounds 
of  tbe  motion,  even  if  treated  as  an  application 
under  Code  Civ.  Proc  i  473,  which  provides 
tbat  the  court  may  relieve  a  party  from  a  jndg- 
Bieot,  order,  or  other  proceeding  taken  against 
him  through  bis  mistake,  inadvertence,  surprise, 
or  excusable  neglect 

[Ed.  Note.— For  other  cases,  see  Judgment, 
CmL  Dig.  IS  306,  807;   Dec.  Dig.  |  165.*] 

3.  JroouENT  (I  106*) — Default— Waiveb  o» 
Defacxt. 

Under  Code  Civ.  Proc.  (  585,  providim;  that 
in  actions  on  contract  for  the  recovery  oi  mon- 
e;  or  damages  only,  if  no  answer  has  been  filed 
with  the  clerk  within  the  time  specified  in  the 
Simmons  or  such  further  time  as  may  have 
been  granted,  the  clerk,  upon  application  of 
plaintiff,  must  enter  defendant's  default  and 
nnmediately  thereafter  enter  judgment,  where 
cross-defendants  did  not  answer  the  cross-com- 
pbiot  within  the  time  allowed  by  a  stipulation 
of  the  parties  extending  the  time  to  answer, 
bnt  thereafter  filed  their  answer  before  the 
cn>ss-comi>lainant  applied  for  the  entry  of  de- 
fiDlt  and  jadgment,  the  cros»«omplainant  there- 
by granted  the  additional  time  to  answer,  the 
cross-defendants  were  not  in  default,  and  the 
clerk  had  no  authority  to  enter  their  deJFault  or 
the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  160,  162,  180-197 ;    Dec.  Dig.  | 

4.  JuooMKNT   (I  1S5*)— Snmia  Asidb  De- 
fault-Notice or  Motion— SPKcmcATiow 
or  Erbobs. 
Where    cross-defendants'    default    and    a 

judgment  for  cross-confplainant  were  entered  by 


the  clerk  without  authority,  whidi  want  Of  au- 
thority appeared  on  the  face  of  the  record,  the 
court  might  set  the  judgment  aside  of  its  own 
motion  at  any  time,  and  it  was  immaterial  how 
the  invalidl^  of  the  Judgment  was  called  to 
its  sttention;  and  hence  whether  the  notice  of 
the  motion  to  set  aside  the  default  sufficiently 
specified  the  grounds  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {§  306,  807 ;    Dec.  Dig.  t  105.*] 

Department  L  Appeal  from  Superior 
Court,  Imperial  County;  Franklin  J.  Cole, 
Judge. 

Action  by  O.  O.  Rdier  against  George  H. 
Reed,  in  which  defendant  filed  a  cross-com- 
plaint against  the  plaintiff  and  others. 
From  an  order  setting  aside  the  default  of 
the  cross-defendants  and  a  Judgment  tor  de- 
fendant on  bis  cross-complaint  entered  there- 
on, defendant  appeals.    Affirmed. 

Shaw,  Ron  &  Dyke,  of  El  Centre,  for  ap- 
pelant H.  W.  Brewer  and  F.  C.  Farr,  both 
of  Imperial,  for  respondent 

SHAW,  J.  This  Is  an  appeal  from  an  or- 
der setting  aside  a  Judgment  and  default 
entered  by  the  clerk.  The  defendant  filed  a 
crosB-compIalnt  against  the  plaintiff  and  also 
against  George  C.  Beher  and  C.  M.  Reber, 
irtio  were  not  parties  to  the  action,  asking 
that  they  be  brought  In,  and  for  Judgment 
against  them  for  ^,286.  A  summons  on  the 
cross-complaint  was  served  on  said  parties 
defendant  thereto  in  May,  1911,  and  by  a 
stipulation  filed  in  the  cause  thdr  time  to 
plead  to  the  cross-complaint  was  extended 
to  October  21,  1911.  No  answer  or  demurrer 
was  filed  within  that  time.  On  October  31, 
1911,  no  default  having  been  entered  or  de- 
manded, the  said  cross-defendants  duly  served 
and  filed  their  answer  to  the  cross-complaint. 
Thereafter,  on  November  8,  1911,  upon  ap- 
plication of  said  Reed,  an  entry  was  made 
by  the  county  derk  declaring  the  default 
of  said  cross-defbndants  for  failure  to  anr 
swer  the  cross-complaint  within  the  time 
stipulated,  and  upon  said  supposed  default 
the  clerk  then  entered  Judgment  against 
them  for  the  sum  demanded  In  the  cross- 
complaint 

On  December  13,  1911,  the  said  parties 
gave  a  written  notice  that  they  would  move 
the  court  to  set  aside  said  Judgment,  stat- 
ing therein  "that  said  motion  will  be  based 
upon  the  records  and  papers  on  file  In  th«> 
office  of  the  county  clerk  and  upon  the  affi- 
davits of  H.  W.  Brewer  and  F.  C.  Farr, 
copies  of  which  are  hereto  attached,"  but 
not  otherwise  stating  tbe  grounds  upon  which 
the  motion  would  be  made.  Objection  to  tbe 
bearing  of  tbe  motion  was  made  by  the  ap- 
pellant, Reed,  because  the  notice  did  not  set 
forth  the  grounds  of  the  motion  and  because 
no  affidavit  of  merits  was  filed  or  presented. 
The  court  overruled  the  objections,  granted 
the  motion,  and  ordered  that  the  Judgment 
be  set  aside.    In  support  of  this  appeal  the 
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appellant  renews  the  objection  made  at  the 
hearing. 

[1]  The  objection  that  there  Is  no  affidavit 
of  merits  is  fully  met  by  the  fact  that  the 
answer  was  already  on  file ;  that  it  was  duly 
verified;  and  that  it  states  a  good  defense 
to  the  cause  of  action  set  forth  in  the  cross- 
complaint  Fulweller  v.  Hog's  Baclc,  etc., 
Co.,  83  CaL  129,  23  Pac.  65;  Merchants'  Co., 
T.  Los  Angeles,  etc.,  Co.,  128  Cal.  622,  61  Paa 
277;  Melde  v.  Reynolds,  120  Cal.  314,  61  Pae. 
932.  The  filing  of  a  verified  answer  is  a 
practice  to  be  preferred  to  that  of  filing  the 
ordinary  so-called  "afildavit  of  merits." 
Bailey  ▼.  Taaffe,  29  Cal.  426. 

[2]  The  notice  of  motion  stated  that  it 
would  be  made  upon  the  records  and  papers 
on  file  and  upon  the  affidavits  served  with 
the  notice.  The  records  referred  to  showed 
that  the  entry  of  the  default  and  judgment 
was  made  by  the  <derk  after  the  answer 
had  been  served  and  filed.  The  affidavits 
stated  facts  tending  to  show  that  the  delay 
of  ten  days  in  filing  the  answer  was  because, 
by  a  mistake  on  the  part  of  the  attorneys 
for  said  parties,  they  believed  the  time  fixed 
was  October  31st  Instead  of  October  21st 
If  we  consider  this  motion  as  an  application 
under  section  473  of  the  Code  of  Civil  Pro- 
cedure, it  seems  obvious  that  these  defects 
in  the  proceedings  were  called  to  the  atten- 
tion of  the  cross-complainant  with  sufficient 
clearness  to  enable  him  to  know  the  grounds 
upon  which  the  application  would  be  made. 

[3,4]  But  it  was  not  necessary  to  resort 
to  section  473  or  to  determine  whether  or 
not,  as  an  application  under  that  section, 
the  grounds  were  well  stated.  The  clerk  is 
not  authorized  to  enter  a  default,  unless 
no  answer  has  been  filed  "within  tbe  time 
specified  in  the  summons  or  such  further 
time  as  may  have  been  granted."  Code 
Civ.  Proc.  i  586.  When  a  party,  after  the 
time  expressly  granted  for  filing  a  pleading 
against  him  has  expired,  suflfers  further  time 
to  elapse  without  taking  any  action  thereon, 
and  in  the  meantime  the  pleading  Is  served 
and  filed,  he,  by  such  conduct.  In  effect 
grants  the  additional  time  and  the  party  la 
not  strictly  in  default  The  clerk  Is  not  au- 
thorized to  enter  a  default  for  failure  to 
file  an  answer  when  such  answer  Is  on  file 
at  the  time  such  default  is  attempted  to  be 
entered.  This  was  expressly  decided  in 
Tregambo  v.  Comanche  Co.,  57  CaL  SOL 
There  the  time  to  answer  expired  on  April 
21,  1879.  A  demurrer  was  mailed  to  the 
clerk  on  April  20th  but  did  not  reach  him 
until  April  29th.  The  default  was  entered 
by  the  clerk  on  May  2d.  It  was  held  that 
the  default  was  not  authorized  and  should 
have  been  set  aside  by  the  lower  court 
There  is  abundance  of  authority  to  the  same 
effect  in  the  decisions  of  other  states.  6 
Bncy.  of  Plead.  &  Prac  85;  Rhodes  t. 
McFarland,  43  Ala.  101;  Hurlock  v.  Bein- 
hardt,  41  Tex.  580;    Pett  ▼.  Clark,  6  Wis. 


198;  Castle  ▼.  Hudson,  17  m.  384;  Oook  r. 
Forest,  18  IlL  581 ;  Walker  v.  Tiffin,  etc.,  Ca, 
2  Colo.  92;  Redfleld  v.  MiUer,  60  Iowa,  393, 
13  N.  W.  884.  It  foUows  that  on  the  face 
of  the  record  it  appeared  that  the  clerk  wag 
without  antliorlty  to  enter  the  default,  and 
consequently  without  authority  to  enter  the 
judgment  In  such  a  case  the  court  nuy  set 
aside  the  judgment  of  its  own  motion  at  any 
time,  and  It  is  immaterial  how  the  invalidity 
Is  called  to  its  attention.  Wharton  v.  Harlan, 
68  CaL  422,  425,  9  Pac  727 ;  Kelly  v.  Van 
Austin,  17  CaL  564;  People  v.  Greene,  74 
Cal.  404,  16  Pac.  197,  6  Am.  Bt  Rep.  448. 
The  order  appealed  from  Is  affirmed. 

We  concur:    SLOSS,  J.;  ANGELIiOTTI,  J. 


JACOBY  ▼.  PECK  et  aL    («▼.  U8L) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Nov.  7,  1918.) 

Lanolobd  AW0  Tenant  (|  192*)— Liabiutt 
FOB  Rent— Destbuotion  of  Pbemises. 
Plaintiff,  who  was  the  owner  of  an  unex- 
pired term  of  years,  agreed  with  defendant  and 
bis  sureties  that,  in  consideration  of   monthly 
payments  during  the  unexpired  term,  he  should 
assign  his  term  to  the  lessors,  who  would  trans- 
fer and  assign  the  lease  to  defendant     Before 
the  expiration  of  the  term  of  years  the  property 
was   destroyed    by    fire.      Held    that,    notwith- 
standing the  fact  that  plaintiff  did  not  directly 
assign  bis  lease  to  defendants,  but  it  was  as- 
signed  by   the  lessors,   the  destruction  of   the 
premises     relieved     defendants     from     further 
monthly   payments  to  plaintiff;     Civ.   Code,  I 
1933,  declaring  that  the  hiring  of  a  thing  ter- 
minates upon  its  destruction,  applying  to  plain- 
tiff. 

[Ed.  Note. — For  other  cases,  see  Lcuidlord  and 
Tenant,  Cent  Dig.  SS  777,  778,  781,  784-786; 
Dec.  Dig.  {  192.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandaco;  J.  M.  Seawell, 
Judge. 

Action  by  O.  D.  Jacoby  agatnst  W.  8.  Peck 
and  others.  From  the  judgment,  plaintiff  ap- 
peals.   Affirmed. 

Chickering  &  Gregory,  of  San  Francisco, 
for  appellant  Henry  G.  W.  Dinkelspiel,  o£ 
San  Francisco,  for  respondent  Peck.  Daniel 
A.  Ryan,  of  San  Francisco,  for  respondent 

Pritchard. 

BURNETT,  J.  The  appeal  la  upon  the 
judgment  roll  from  a  judgment  of  tlie  supe- 
rior court  of  the  dty  and  county  of  San 
Francisco,  in  favor  of  plaintiff,  for  the  sum 
of  $1,200,  with  interest,  and  costs.  The  con- 
tention of  appellant  is  that  the  conclasion  of 
law  from  the  findings  of  fact  should  be  for  a 
larger  sum  in  his  favor.  The  following  facts 
are  found  by  the  court: 

On  and  prior  to  July  13,  1904,  plalntlfTa 
assignor,  M.  J.  Keller  Company,  a  corpora- 
tion, was  in  the  occupation  of  the  premises 
known  as  1028-1030  Matket  street,  San  Fran- 
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daco.  nndw  a  leaw  tram  Meun.  Q>ok  & 
Bmntch,  the  owners  of  tbe  property;    tbe 
lease  providing  for  a  monthly  rental  of  $!,• 
130,  and  to  expire  on  December  31,  1907.    On 
said  July  13,  190i.  tbe  M.  J.  Keller  Com- 
pany and  James  J.  Glldea  entered  Into  a  writ- 
ten agreement  re<itlng:   "That  whereas,  said 
party  of  the  first  part  occnples  the  premises 
known  as  1028-1030  Market  street,  San  Fran- 
cisco, California,  under  a  lease  made  by  E.  E. 
Cook  and  C.  M.  E.  Bnmtch  to  the  said  party 
of  the  first  part,  said  lease  calling  for  the  pay- 
ment of  a  monttily  rental  of  eleven  hundred 
and  fifty  (1460)  dollars,  and  said  lease  ex- 
piring on  the  first  day  of  January,  1008 ;  and 
whereas,  the  said  party  of  the  second  part 
desires  to  secure  the  said  leasehold  Interest 
for  the  unexpired  term  thereof  from  and  aft- 
er the  IQth  day  of  September,  1904 ;    *    *    * 
and  whereas,  the  lessors  of  said  property 
have  agreed  to  transfer  and  assign  the  said 
lease  to  said  party  of  tbe  second  part  In  con- 
sideration of  an  additional  monthly  payment 
to  them  of  one  hundred  dollars  for  the  un- 
expired term  of  said  lease:  Now,  therefore.  It 
Is  hereby  agreed  by  the  parties  hereto  as  fol- 
lows, to  wit:  That  said  party  of  tbe  second 

port  shall,  on  or  before  tbe day  of 

,  1904,  organize  a  corporation  under 

tbe  laws  of  the  state  of  CaUfomla  which 
sball  assume  and  agree  to  perform  the  fol- 
lowing things:   (1)  Said  party  of  the  second 
part  and  said  corporation,  so  to  be  formed, 
sliall  assume  tbe  lease  of  said  property  for 
the  Tinezplred  term  thereof,  from  and  after 
tbe  fifteenth  day  of  September,  1904,  that  Is, 
from  the  fifteenth  day  of  September,  1904,  to 
and  including  the  31st  day  of  December,  1907, 
and  s&all  pay  the  owners  of  said  property  a 
monthly  rental  thereof  at  the  rate  of  twelve 
hundred  and  fifty  dollars  per  month,  payable 
In  advance,  for  the  use  of  said  building,  and 
shall  execute  a  lease  containing  the  ordinary 
covenants    (2)  Said  party  of  the  second  part 
and  said  corporation,  so  as  aforesaid  to  be 
formed,  shall  pay  to  the  said  M.  J.  Keller 
Co.,  its  successors  and  assigns,  the  sum  of 
seventy-five  dollars  on  said  15th  day  of  Sep- 
tember, 1904,  and  thereafter  the  sum  of  one 
handred  and  fifty  dollars  upon  the  first  day 
of  each  and  every  month  to  and  Including  tbe 
first  day  of  December,  1907,  as  a  bonus  to 
■aid  M.  J.  Keller  Co.  for  causing  said  lease  to 
be  transferred  to  said  party  of  the  second 
part.    Said  party  of  the  second  part  further 
agrees  that  said  party  of  the  first  part,  its 
raccessors  or  assigns,  shall  have  the  right, 
whenever  any  payment  of  said  sum  of  one 
bnndred  and   fifty  dollars  remains   unpaid 
tblrty  days  after  the  same  shall  become  due, 
to  demand  the  same  of  tbe  sureties  herein- 
after agreed  to  be  furnished  by  said  party  of 
the  second  part,  and.  If  the  same  is  not  paid 
within  thirty  days  after  such  demand,  then, 
at  its  option,  said  party  of  the  first  part  may 
declare  the  full  amount  of  bonus  remaining 
unpaid  due  and  payable  at  once,  and  proceed 
to  4»llect  all  tbe  unpaid  bonus  that  at  the 


time  sball  remain  unpaid  as  remtal  for  tbe 
full  term  of  said  lease." 

Tbe  said  Glldea  furnished  an  undertaking 
for  the  faithful  performance  of  bis  agree- 
ment, and  he  also  formed  a  corporation 
known  as  the  J.  J.  Glldea  Company.  Tbe 
said  M.  J.  Keller  Company  released  Its  said 
leasehold  Interest  In  said  property  to  the 
owners  of  said  property,  and  secured  for  the 
said  J.  J.  Glldea  Company  from  said  owners 
a  lease  of  the  leasehold  interest  In  and  to 
said  premises  for  the  term  beginning  Sep- 
tember 16,  1904,  and  ending  December  81, 
1007.  On  the  18th  day  of  April.  1906.  said 
premises  were  totally  destroyed  by  fire. 

The  court  concluded:  "That  in  and  by  said 
destruction  of  said  premises  by  fire  said  lease 
terminated,  and  said  defendant  J.  J.  Gilden 
Company  became  and  was  released  and  dis- 
charged from  any  liability  to  said  plalntlfl  or 
his  assignors,  or  either  or  any  of  them,  for 
any  and  all  amounts  that  would  otherwise 
thereafter  become  due  as  and  by  way  of  bo- 
nus unpaid  as  rentaL"  The  correctness  of 
this  conclusion  is  tbe  question  Involved  on 
thlsappeaL 

It  Is  not  disputed  that  by  the  destruction 
of  the  buildings  the  lease  was  terminated, 
and  the  tenant  thereby  relieved  of  the  obliga- 
tion to  pay  any  further  rent  to  the  owners.. 
Section  1933,  Civ.  Code.  The  application  of 
this  rule,  however,  to  appellant  here  is  denied 
by  him,  and  It  is  Insisted  that  the  contract 
with  the  Keller  Company  contained  no  qual- 
ification of  the  promise  to  pay  $150  per  month 
up  to  and  including  December  31, 1907. 

It  is  the  contention  of  respondents  that  the 
contract  should  be  construed  as  manifesting 
the  Intention  of  the  parties  that  "Glldea  be 
substituted  in  place  of  the  former  lessee  in 
the  payment  of  an  increased  rental  to  the 
former  lessor  for  the  enjoyment  of  the  prem- 
ises." In  support  of  this  construction,  atten- 
tion Is  called  to  tbe  fact  that,  in  one  part  of 
the  said  contract  with  the  Keller  Company, 
the  monthly  payment  of  $150  is  called  a  rent- 
al; that  said  contract  provided  that  "GUdea 
was  to  secure  the  leasehold  interest  of  Keller 
Company  for  the  unexpired  term  thereor'; 
that  Glldea  was  to  pay  therefor  a  certain 
sum  monthly  to  both  Keller  Company  and 
the  lessor;  "the  monthly  payments  by  Gll- 
dea to  the  lessor  and  former  lessee  are  to 
keep  pace  and  be  paid  on  the  same  day  and 
for  tbe  same  term  of  years,  to  wit,  on  the 
1st  day  of  each  and  every  month  to  and  In- 
cluding the  1st  day  of  December,  1907;" 
and  "the  payment  by  Glldea  to  Keller  was 
not  a  fixed  sum  in  monthly  Installments  as  In 
the  case  of  the  fixtures,  but  the  payment  of 
a  monthly  sum  to  keep  pace  with  Gildea's 
enjoyment  of  the  premises  given  by  Keller 
Company  to  Glldea."  Therefore  It  Is  argued 
that  we  have  a  case  for  the  application  of 
the  principle  of  construction  embodied  In 
section  1650  of  the  Civil  Code  that  "particu- 
lar clauses  of  a  contract  are  subordinate  to 
its  general  intent" 


266 


1S7  PAGiriC  REPORTEB 


(GaL 


We  tblnk  this  view  does  no  violence  to  the 
expressed  will  of  the  parties,  and  that  It  is 
more  just  and  equitable  than  the  harsh  con- 
struction Insisted  upon  by  appellant 

It  appears  plain  enough,  at  least,  that  the 
consideration  moving  GUdea  to  enter  into  the 
contract  with  the  Keller  Ckimpany  was  the 
enjojonent  of  the  possession  of  the  premises 
for  the  period  of  time  agreed  upon.  To  se- 
cure thla  right,  the  promise  was  made  to  pay, 
as  we  have  seen,  a  certain  sum  monthly  to 
the  owner  of  the  property  and  another  sum 
to  the  Keller  Company.  Thereupon  the  Kel- 
ler C!ompany  yielded  its  right  to  the  posses- 
sion, and  the  owner  executed  the  lease  to  the 
Olldea  Company.  It  was  therefore  by  the 
voluntary  act  of  both  the  owners  and  the 
Keller  Company  that  respondents  secured  the 
privilege  of  occupying  and  using  the  premis- 
es. Unless  the  Keller  Company  had  divested 
itself  of  Its  leasehold  interest,  manifestly  re- 
spondents could  not  have  taken  possession. 
Respondents,  therefore,  virtually  hired  the 
property  of  the  owners  and  of  Keller  Compa- 
ny, but  more  directly  of  the  latter,  for  a  term 
ending  December  31,  1907.  It  can  make  no 
dUCerence  in  the  substantial  effect  of  the 
transaction  that  the  Keller  Company  transfer- 
red or  surrendered  its  rights  to  the  owners, 
and  then  the  owners  conveyed  to  respondents. 
The  result  would  have  been  the  same  if,  with 
the  consent  of  the  owners,  there  had  been  a 
direct  assignment  to  the  second  lessees  by 
the  Keller  Company  of  the  leasehold  right 
In  either  event,  the  right  of  possession  for 
the  term  would  be  acquired  at  least  partly 
through  the  act  of  the  Keller  Company.  The 
same  statutory  provision,  therefore,  for  the 
determination  of  the  hiring  from  the  owners 
applies  to  the  hiring  from  the  Keller  Company. 
The  obligation  to  pay  further  rent  to  either 
was  at  an  end  when  the  property,  for  the  use 
of  which  the  consideration  was  paid,  was  en- 
tirely destroyed. 

We  can  see  no  Bi)ecial  slgniflcance  in  the 
fact  that,  technically  speaking,  respondents 
became  the  tenants  of  the  owners,  and  not  of 
the  Keller  Company,  since  it  was  by  the  act 
of  the  latter  that  the  tenancy  was  made  pos- 
sible and  available. 

Neither  do  we  perceive  any  reason  for 
holding  that  this  construction  would  destroy 
the  consideration  for  the  contract  The  fact 
still  remains  that  the  Keller  Company,  at  the 
time  the  contract  was  entered  into,  was  oc- 
cupying the  buildings  under  a  lease,  and  the 
surrender  of  the  exclusive  right  to  the  pos- 
session, secured  by  said  lease  for  the  term 
ending  December  31,  1907,  was  an  essential 
prerequisite  to  the  acquisition  by  the  Glldea 
Company  of  said  right  of  possession. 

Indeed,  we  think,  appellant  has  rather  fell- 
ed to  appreciate  the  significance  of  the  real 
consideration  that  moved  GUdea  in  the  trans- 
action. We  repeat — what  he  was  attempting 
to  secure  and  promised  to  pay  for  was  the 


iwssesslon  of  the  bnildlngs  for  the  term  end- 
ing December  31,  1907.  It  was  sufficient  to 
support  the  promise ;  but  it  was  an  executo- 
ry and  continuing  consideration,  and  liable 
to  fUl  or  to  be  defeated  before  the  end  of  the 
term.  For  this  reason,  it  may  be  asnined, 
the  payments  were  to  be  made  monthly.  As 
a  matter  of  fact,  the  consideration  did  fall 
before  the  end  of  the  term  by  reason  of  the 
destruction  of  the  subject-matter  of  the  con- 
tract We  think  it  follows  that  appeUant 
should  be  paid  only  for  the  time  that  thU 
consideration  was  rendered  to  the  said  GU- 
dea Company— that  is,  until  AprQ  18,  1906. 

If  the  Keller  Company  had  sublet  the 
buildings  to  the  Glides  Company,  or  had  di- 
rectly assigned  the  lease  to  the  latter,  on  the 
consideration  that  the  entire  rental  be  paid 
to  the  former.  It  would  hardly  be  contended, 
we  think,  that  the  Glldea  Company  would  be 
required  to  continue  the  payment  of  the  rent 
to  the  Keller  Company,  although  the  latter 
was  relieved  of  its  obligation  to  pay  anything 
further  to  the  owners  by  reason  of  the 
destruction  of  the  buildings.  But  we  think 
the  logic  of  appellant's  position  would  lead 
to  such  an  injustice. 

We  are  persuaded  that  the  lower  court  al- 
lowed appellant  all  that  he  was  entitled  to, 
and  the  Judgment  is  therefore  affirmed. 

We  concur:  CHIPMAN,  P.  J. ;   HART,  J. 


CRAYCROPT  et  aL  ▼.  SUPERIOR  COURT 
IN  AND  FOR  KERN  COUNTY 
et  al.    (Cav.  1,394.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Nov.  6,  1913.) 

CouBTB  (i  89*)— Pbecedknts— Stake  Decisis. 
Where  a  writ  of  prohibition  had  been 
granted  in  a  previous  proceeding  in  which  the 
facts,  except  as  to  some  of  the  parties,  were 
identical  with  those  of  the  present  application, 
the  writ  will  be  granted  upon  the  authority  of 
that  decidon. 

(Eid.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §S  311,  812;   Dec  Dig.  |  89.«] 

Application  by  Frank  Craycroft,  Jr.,  and 
another,  for  a  writ  of  prohibition  to  be  di- 
rected to  the  Superior  Court  of  Kem  County 
and  the  Judges  thereof.    Writ  granted. 

L.  L.  Cory  and  Miles  Wallace,  both  of  Fres- 
no, and  Lloyd,  Cheney  &  Geibel,  of  Los  An- 
geles, for  petitioners. 

SHAW,  J.  This  is  an  application  for  a 
writ  of  prohibition  to  be  directed  to  the  su- 
perior court  of  Kem  county  and  the  Judges 
thereof,  prohibiting  the  said  court  from  pro- 
ceeding with  the  trial  of  a  certain  action 
pending  therein,  wherein  Charles  Smlthwick 
is  plaintiff  and  petitioners  and  others  are  de- 
fendants. The  subject  of  the  action  is  the 
conflicting  claims  of  the  respective  parties  to 
the  right  to  purchase  from  the  state  certain 
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school  lands  described  In  the  petition  over 
which  a  contest  arose  In  the  office  of  the 
state  snrveyor  general  and  register  of  the 
state  land  office,  which  contest  was  by  order 
duly  made  referred  for  adjudication  to  said 
court 

The  facts  upon  which  this  proceeding  is 
based  are,  except  as  to  some  of  the  parties 
and  the  particular  description  of  the  land, 
identical  with  those  involved  in  the  case  of 
Frank  Craycroft,  Jr.,  v.  Superior  Court  of 
Kem  County,  decided  by  this  court  and  re- 
ported In  18  Cal.  App.  781,  124  Pac.  1042, 
wherein  a  writ  of  prohibition  was  ordered. 
Upon  the  authori^  of  that  case  and  for  the 
Teasons  set  forth  in  the  opinion  ffied  therein, 
It  is  clear  that  a  peremptory  writ  of  pro- 
hibition should  issue  In  accordance  with  the 
prayer  of  the  petition ;  and  It  is  so  ordered. 

We  concur:   CONBIIT,  P.  X;  JAMES,  J. 


IfDRDOUGH  T.  MURDOUGH.     (Ot.  1292.) 

(Diftriet  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Not.  6,  181S.) 

L  Appeal  anh  Ebbob  d  917*)  —  Ebcobd — 

PBEStTMPTIONS. 

Where  the  record  does  not  show  that  the 
trial  court  did  not  rale  upon  a  demurrer  to  the 
tomplaint.  the  appellate  court  will  presume,  to 
sustain  tne  Judgment  for  plaintiff,  that  the 
court  did  rule  thereon. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  3706-3709;    Dec  Dig.  i 

9n*i 

2.  Husband  and  Wife  (J  297*>— Action  for 

MaINTENANCX— SUFFICIBHOT    OY    EviDENCK. 

Evidence,  in  an  action  for  separate  main- 
tenance, held  to  show  that  defendant  after 
learning  that  his  wife  had  consumption,  resolv- 
ed not  to  longer  live  with  her  and  abandoned 
her. 

TKd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  1090;   Dec.  Dig.  |  297.*] 

3.  Husband  and  Witb  (S  298*)— Sifabate 
Mairtenanck. 

Wtiere  it  appeared  that  a  husband  willfolly 
deserted  his  wile,  who  was  willing  to  live  with 
him,  and  willfully  neglected  to  support  her,  and 
tliat  his  Income  was  $200  a-  month,  with  board 
and  lodging  free,  and  his  expenses  did  not  ex- 
ceed $100  a  month,  an  award  of  $40  a  month 
to  his  wife  for  separate  maintenance  was  proper. 
PE^.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1093;   Dec.  Dig.  |  298.*] 

4.  Affbai.  and  Ebbob  ({  T58*}-^BnxEra. 

Alleged  error  in  rulings  on  evidence  will  not 
l>e  reviewed  where  appellant's  brief  merely 
states  that  an  examination  of  the  record  will 
satisfy  the  court  of  bis  position  without  point- 
ing out  any  particular  ruling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Emr,  Cent  Dig.  {  3093;   Dec.  Dig.  {  758.*] 

Appeal  from  Superior  Court,  Humboldt 
County ;  Clifton  H.  Gonnick,  Judge. 

Action  by  Mary  M.  Murdough  against 
James  W.  Mardongh.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 


Henry  L.  Ford,  of  Eureka,  7.  A.  Prentice, 
of  San  Francisco,  and  Otto  O.  Gregor,  of 
Eureka,  for  appellant  Pierce  H.  Byan,  of 
Ehireka,  for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  in  favor  of  the 
plaintiff  In  an  action  for  maintenance  taken 
within  60  days  after  Its  entry. 

The  complaint  sets  forth  in  two  counts 
the  willful  desertion  and  willful  neglect  of 
the  plaintiff  by  the  defendant  To  the  com- 
plaint defendant  filed  a  demurrer,  and  sub- 
sequently an  answer  and  cross-complaint 
After  trial  the  court  found,  among  other 
tilings,  that  defendant's  Income  is  $200  per 
month,  with  board  and  lodging  free,  and 
that  his  expenses  do  not  exceed  $100  per 
month;  that  the  plaintiff  Is  without  funds 
or  property;  that  defendant  willfully  desert- 
ed plaintiff;  that  be  willfully  neglected  to 
support  her;  that  plaintiff  never  deserted  de- 
fendant; that  she  has  been  at  all  times  will- 
ing to  live  with  defendant  and  that  $40 
per  month  is  a  reasonable  and  necessary  sum 
to  be  awarded  plalntlfl  for  her  support  and 
maintenance.  Judgment  was  entered  accord- 
ingly. 

The  defendant  In  support  of  his  appeal 
urges  that  his  special  demurrer  to  the  com- 
plaint should  have  been  sustained;  that 
the  court  so  far  from  sustaining  it  never 
even  ruled  upon  it,  and  he  predicates  error 
upon  such  omission. 

The  defendant  filed  his  answer  and  cross- 
complaint  and  went  to  trial  without  seeking 
to  have  the  court  rule  upon  the  demurrer, 
and  for  tills  reason,  i)erhapB,  the  special  de- 
murrer should  be  regarded  as  waived  by 
the  defendant.  Reynolds  v.  Hosmer,  46  Cal. 
616;  Ward  v.  Qay,  82  Cal.  502,  23  Pac.  50, 
227;  Harney  v.  McLeran,  66  Cal.  34,  4  Pac. 
884;  Colton  v.  Onderdonk,  69  CaL  155,  10 
Pac.  305,  58  Am.  Rep.  556 ;  Elrsch  v.  Derby, 
96  Cal.  602,  31  Pac.  667;  De  Martin  v.  Al- 
bert 68  CaL  277,  9  Pac.  157;  Rose  v.  Rose, 
112  Cal.  341,  44  Pac.  65& 

[1]  But  in  any  event  it  is  sufficient  to  say 
that,  the  record  failing,  as  it  does,  to  show 
that  the  court  did  not  rule  upon  the  demur- 
rer, we  will,  as  we  are  bound  to  do,  presume, 
in  favor  of  the  Judgment  that  the  court  did 
rule  thereon.  Moreover,  an  examination  of 
the  record  shows  that  the  complaint  la  not 
demurrable  in  the  particulars  set  up. 

The  record  is  quite  voluminous,  conslBting 
of  approximately  600  pages  of  typewritten 
matter,  and  any  extended  discussion  of  the 
evidence  would  make  tills  opinion  needlessly 
long  and  would  serve  no  useful  purpose.  An 
examination  of  the  record  shows,  contrary 
to  defendant's  contention,  that  the  findings 
of  the  court  find  ample  support  in  the  evi- 
dence. The  facts  may  be  briefiy  summarized, 
in  so  far  as  they  bear  upon  this  question,  as 
follows:    The  parties  were  married  In  the 
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state  of  minola  In  tbe  year  1899,  and  for 
the  reason  prlndpaUy  that  the  defendant 
was  nnable  to  obtain  steady  employment  they 
did  not  live  together  much  after  their  mar- 
riage until  the  beginning  of  the  year  1909. 
There  was,  however,  during  that  time  no  fric- 
tion between  them  worthy  of  mention,  and 
when  the  plaintiff  was  not  with  her  husband 
or  at  some  place  for  her  health  she  lived 
with  her  family  in  Chicago.  In  1908  defend- 
ant was  employed  to  manage  a  hotel  in  Eure- 
ka, Cal.,  and  in  April,  1909,  he  sent  for 
the  plaintiff,  and  she  came  and  resided  with 
him  aa  his  wife  until  the  following  June, 
when,  her  health  failing,  she,  with  the  con- 
sent of  her  husband,  went  to  a  health  resort 
Later  her  ailment  was  diagnosed  as  consump- 
tion, and  she  did  not  return  to  Eureka  until 
August,  1910.  Apparently  from  the  time  de- 
fendant learned  that  his  wife  was  consump- 
tive he  did  not  want  her  to  return  to  Eureka. 
She  did,  however,  return  and  lived  there 
abont  a  month,  when,  at  his  earnest  solicita- 
tion, she  reluctantly  went  to  her  brother  and 
sister  in  Chicago.  The  plaintiff  paid  her 
transportation  and  later  paid  on  her  account 
for  board  and  lodging  the  sum  of  $75.  In 
March,  1911,  he  wrote  her  a  letter  saying, 
in  part:  "My  affection  for  you  has  faded 
away  and  is  dead.  You  are  nothing  to  me 
and  never  will  be.  I  am  like  a  prisoner  in 
captivity  and  confinement  *  *  *  I  am 
determined  on  a  separation  and  nothing  will 
ever  tempt  me  to  live  with  you  again.  •  •  • 
Your  whole  system  Is  permeated  with  dis- 
ease that  has  sapped  your  blood  and  vitality 
from  your  body."  In  April  following  he 
wrote  her  another  letter,  reiterating  his  de- 
tetmlnation  never  again  to  live  with  her. 
He  wrote  her  brother  a  letter  in  which  he 
stated  that  he  had  concluded  to  separate 
from  the  plaintiff,  giving  her  ill  health  as 
his  reason.  In  the  same  month  he  also 
wrote  a  letter  to  plaintiff's  sister,  in  which 
he  said  that  he  had  received  a  letter  from 
his  wife  suggesting  that  she  return  to  him. 
Commenting  on  this  he  said  in  effect  that  it 
was  impossible.  He  was  brutally  frank  in 
detailing  his  reasons  for  this  conclusion.  He 
stated  in  his  testimony  on  cross-examination 
that  it  was  his  unalterable  conclusion  never 
to  live  again  with  plaintiff. 

[2,  S]  It  is  clear  from  the  testimony  Intro- 
dnced  by  the  plaintiff  that  shortly  after  de- 
fendant had  been  informed  that  his  wife 
was  suffering  from  consumption,  he  resolved 
to  live  with  her  no  more.  Accordingly  he 
persuaded  her  to  return  to  her  folks  in  the 
East  and  shortly  afterwards  he  wrote  her 
to  the  effect  as  just  detailed.  He  Is  financial- 
ly able  to  pay  her  $40  per  month,  and  we 
have  not  the  slightest  hesitation  In  saying 
that  the  evidence  abundantly  supports  the 
Undlngs,  and  the  findings  in  turn  sustain  the 
Judgment 

[4]  The  defendant  also  asserts  in  his  brief 


that  the  trial  court  committed  numerooa  er- 
rors prejudicial  to  him  in  the  admission  or 
rejection  of  evidence.  He  depends  upon  no 
particular  ruling  of  the  court  and  contents 
himself  with  stating  that  an  examination  of 
the  record  will  satisfy  the  court  of  the  cor- 
rectness of  his  position.  The  record,  as  be- 
fore stated,  is  over  500  pages  long.  Such  an 
assignment  of  errors  is  fair  neither  to  oppos- 
ing counsel  nor  to  the  court;  and  the  appel- 
late courts  in  this  state  have  r^ieatedly  held, 
as  we  do  now,  that  points  made  in  tlilfl  man- 
ner will  be  Ignored. 
The  Judgment  is  affirmed. 

We    concur:    LENNON,    P.    J.;   BICH- 
ARDS,  J, 


MOORE  V.  OIIiSON.    (Civ.  1,280.) 

(District  Ooort  of  Appeal,  First  District,  Cal' 

ifomia.    Nov.  6,  1913.) 

1.  Affkai.  and  Ebbob  (S  1002*)— RBvnw— 
Findings. 

A  finding  of  the  Jury  on  conflicting  evidence 
will  not  be  disturbed  on  appeal. 

tEi.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3936-^937;  Dec  Dig.  | 
1002.*] 

2.  Appeal  and  Ebbob  ({  699*)— Rxcobd— 
Questions  Pbesenteo  vob  Review. 

Where  the  transcript  disclosed  that  the  in- 
structions were  not  embodied  in  the  statement 
of  the  case,  errors  assigned  upon  the  Instruc- 
tions cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C^ent  Dig.  ||  2928-2930;  Dee.  Dig.  | 
399.*I 

3.  Appeai.  and   Ebbob  (|  499*)— Siaiekbht 
OF  Case. 

Where  the  transcript  showed  that  no  spec- 
ification of  error  for  the  giving  of  any  instruc- 
tions was  made  in  the  statement  of  the  case,  er- 
rors assigned  upon  the  instructions  cannot  ba 
reviewed  on  appeal. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  229&-2298;  Dec.  Dig.  { 
499.*] 

Appeal  from  Superior  Court,  Santa  Crux 
County ;  Lucas  F.  Smith,  Judge. 

Action  by  Sarah  B.  Moore  against  Maiy  E7. 
Gilson,  individually  and  as  ezecutrtz  of  the 
last  will  and  testament  of  Ruf  us  K.  Gilson. 
From  a  Judgment  fOr  plaintiff,  defendant  ap- 
peals.   Affirmed. 

David  C.  Clark,  of  Santa  Cruz,  and  Carl  H. 
Lindsay,  of  San  Francisco,  for  appellant. 
BenJ.  K.  Knight,  of  Santa  <}ruz,  for  respond- 
ent 

RICHARDS,  J.    This  Is  an  action  to  quiet 

title  to  a  lot  in  the  city  of  Santa  Cruz.  The 
complaint  is  in  the  usual  form.  The  defend- 
ants appeared  by  answer,  denying  title  in  the 
plaintiff,  and  also  by  cross-complaint  setting; 
up  title  in  decedent  Rufus  K.  Oilson  at  the 
time  of  his  death. 

[1]  Upon  the  trial  the  plaintiff  presented  a 
deed  of  the  lot  in  question  from  said  Oilson 
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to  her,  execnted  and  claimed  by  her  to  hare 
been  deUvered  prior  to  his  death.    With  re- 
spect to  the  execution  of  this  deed  there  is 
no  dispute ;  bat  with  respect  to  its  delivery, 
and  the  intention  of  the  defendant,  Ollson, 
at  the  time  he  handed  it  to  the  plalntlfF,  aa 
to  whether  it  was  to  pass  from  his  control, 
or  as  to  whether  it  was  Intended  to  l>e  mere- 
ly a  mortgage  for  money  due  by  him  to  the 
plalDtUr,  the  evidence  Is  clearly  conflicting. 
The  Jnry  resolved  these  substantial  conflicts 
in  the  evidence  in  favor  of  the  plaintiff,  and 
with  its  discretion  in  that  respect  It  is  not 
our  province  to  interfere. 

[t,t]  The  appellants  farther  contend  that 
certain  Instructions  said  to  have  been  given 
by  the  court  to  the  Jury  are  erroneous  in  the 
respects  pointed  out  in  the  briefs  of  their 
counsel.  The  transcript  discloses  that  the 
Instmctions  of  the  court  were  not  embodied 
hi  the  statement  of  the  case,  and  further  dis- 
closes that  no  specification  of  error  on  the 
part  of  the  court  in  giving  any  of  its  instruc- 
tlooa  was  therein  made.  For  each  of  these 
reasons  the  argument  of  counsel  for  the  ap- 
pellants as  to  said  erroneous  instructions 
cannot  be  considered  npon  this  appeal.  Paris 
v.  Eaynor,  76  Cal.  647,  18  Pac.  788;  Mat- 
thews V.  Jones,  92  Cal.  563,  28  Pac.  597; 
Braverman  v.  Fresno  C.  A  I.  Co.,  101  Cal. 
W4,  36  Pac.  386;  Southern  Pacific  Co.  ▼. 
Superior  Court,  105  CaL  84,  38  Pat  627; 
Kelly  V.  Nlng  Yung  Ben.  Ass'n,  2  CaL  App. 
490,  84  Pac.  321. 

No  error  appearing  in  the  record,  the  Judg- 
ment and  order  denying  the  defendants'  mo- 
tion for  a  new  trial  are  affirmed. 

We  concur:    LENNON,  P.   J.;    KBRRI- 
<3AN,  J. 


DTAB  T.  STONE.    (Civ.  1,800.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Oct  30,  lOlS.) 
1-  Bbokxbs  (J  54*)  ~  CoifFxiTSATioN  —  Right 

TO. 

A  real  estate  broker  employed  to  effect  an 
exchange  of  property  is  not  entitled  to  hia  com- 
mission when  be  has  produced  a  person  who 
was  notable  to  comply  with  the  principal's  of- 
fer witliln  the  time  limited  for  performance. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  76-81 ;    Dec.  Dig.  |  54.*] 

2.    BBOKSBS    (I    84*)— COKFEIISATION— BUBDKN 

ow  Pboof. 

When  no  ezchange  is  effected,  tlie  bnrden 
«f  proof  is  npon  the  broker  seeking  compensa- 
tion to  show  that  he  produced  a  person  ready, 
able,  and  willing  to  effect  the  exchange  upon  the 
terms  proposed. 

[Ed.  Note.— For  other  cases,  see  Brokers. 
Cent  Dig.  U  104, 106;  Dec.  Dig.  {  84.*] 

Appeal  from  Superior  Court,  Freano  Conn- 
tr;  George  E.  Church,  Judge. 

Action  by  Guy  B.  Dyar  against  James 
B.  Stona  From  a  Judgment  for  defendant 
and  an  order  denying  his  motion  for  new 
-trial,  plaintiff  appeala.    Affirmed. 


Guy  Bb  Dyar  of  Fresno,  in  pro.  per.  Wal- 
ter J.  Desmond,  of  Los  Angeles,  and  Frank 
Kauke,  of  Fresno,  for  req>ondent 

RICHARDS.  J.  Tills  Is  an  action  by  a 
real  estate  broker  to  recover  a  commission 
alleged  to  be  due  upon  an  exchange  of  a 
ranch  of  the  respondent,  situated  in  Fresno 
county,  for  an  apartment  house  of  one  Win- 
ifred M.  Whitney  located  in  Los  Angeles. 
The  transaction  was  never  completed  by  an 
actual  Interchange  of  these  propertiea 

The  facts  as  developed  at  the  trial  were 
substantially  these:  The  plaintiff  In  the  year 
1911  was  a  real  estate  broker  in  Fresno. 
The  defendant,  also  residing'  in  Fresno,  was 
tlie  owner  of  a  large  ranch  near  Raisin  City, 
with  respect  to  which  said  plaintiff  undertook 
to  negotiate  an  exchange  for  the  Whitney 
apartment  house  in  Los  Angeles.  After  ap- 
parently proceeding  some  length  with  this 
effort  he  obtained  from  Stone  a  writing  In 
the  following  words:  "Fresno,  CaL,  August 
17th,  1911.  In  the  event  that  an  exchange 
of  my  ranch  of  647  acres  near  Raisin  City 
for  the  Whitney  spartment  house  In  Los 
Angeles,  Cal.,  is  consummated  by  me,  I  agree 
to  pay  Ouy  E.  Dyar,  as  agent,  a  commission 
of  3%  upon  the  value  of  my  land  in  the 
trade  (namely,  $25,000),  It  being  understood 
that  this  commission  is  the  total  and  only 
commtesion  to  be  paid  by  me  on  said  ex- 
change of  properties.  J.  B.  Stone."  There- 
after, and  on  or  atioat  August  29,  1911,  Stone 
went  to  Los  Angeles,  and  was  taken  by  a 
Mr.  Boynton,  the  agent  of  Mrs.  Whitney,  to 
see  her  property.  On  Septembw  26th  Mrs. 
Wliitney  went  with  Boynton  to  Fresno  to 
inspect  the  Stone  ranch.  On  the  same  day 
Stone  made  and  signed  a  proposition  for  the 
exchange  of  properties,  wlilch  propsltlon  con- 
tained a  number  of  conditions  to  be  complied 
with  by  Mrs.  WUtney,  among  which  was 
the  requirement  that  the  proposition  should 
be  accepted  within  three  days,  and  that  with- 
in 15  days  thereafter  the  other  spedfled  con- 
ditions contained  In  the  proposal  should  be 
oomplied  with  by  her.  On  September  28th 
Mrs.  Whitney  indorsed  her  acceptance  of  the 
proposition  upon  It;  and  on  the  following  day 
Stone  placed  In  escrow  with  the  Title  In- 
surance Se  Trust  Company  of  Los  Angeles  the 
money  and  documents  required  for  the  carry- 
ing into  effect  of  said  proposition  on  his  part, 
expressly  directing  that  his  money  and  docu- 
ments were  to  be  returned  to  liim  if  the 
escrow  was  not  complied  with  and  the  trans- 
action completed  wltldn  15  days.  The  undis- 
puted evidence  In  the  case  shows  that  the 
full  15  days'  time  elapsed  without  any  effort 
being  made  on  the  part  of  Mrs.  Whitney  to 
comply  with  the  escrow  or  conform  to  the 
conditions  of  the  proposition  of  Stone  to  be 
by  her  performed,  and  that  thereupon  Stone 
withdrew  from  the  transaction,  and  refused 
to  go  ahead  with  the  deal.  Dyar  then  de- 
manded pajrment  in  full  of  his  commission, 
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which  bring  refused,  he  brought  this  action. 
The  foregoing  facta  were  all  presented  by 
the  plaintiff  at  the  trial  as  the  basis  and 
foundation  of  his  claim.  The  defendant 
offered  no  evidence  on  his  part  The  court 
gave  judgment  for  the  defendant  upon  the 
foregoing  admitted  facts.  The  plaintiff  mov- 
ed for  a  new  trial,  which  being  denied,  he 
now  appeals  from  the  Judgment  and  order 
denying  Ms  motion  for  a  new  trial. 

From  the  foregoing  facts  it  will  clearly  ap- 
pear that  the  Judgment  of  the  lower  court 
must  be  affirmed. 

[1]  Conceding  it  to  be  the  law  that  a  real 
estate  broker  has  earned  hla  commission 
under  the  ordinary  agency  contract  when 
he  had  produced  a  person  ready  and  able 
and  willing  to  make  the  purchase  or  ex- 
change of  the  property  mentioned  in  his  con- 
tract in  accordance  with  its  terms,  and  who 
enters  into  a  valid  and  binding  agreement  for 
such  purchase  or  exchange,  the  undisputed 
evidence  in  this  case  shows  that  the  plain- 
tiff did  not  produce  such  a  person.  The 
evidence  nowhere  shows,  either  expressly  or 
by  any  reasonable  adequate  implication,  ei- 
ther that  Mrs.  Whitney  had  such  title  to  the 
property  offered  in  this  exchange  as  would 
enable  her  to  make  It,  or  that,  even  if  she 
had  such  title,  she  was  able  otherwise  to 
comply  with  the  requirements  of  Stone's  prop- 
osition. On  the  contrary,  It  affirmatively 
appears  from  the  testimony  given  by  her  own 
agent  Boynton  that  "We  offered  part  perform- 
ance and  made  an  effort  to  give  complete  per- 
formance. We  did  not  tender  all  we  were 
obliged  to  tender  within  the  time  limited,  and 
were  unable  to  comply  with  it  within  that 
time."  This  testimony  is  not  only  uncontra- 
dicted, but  the  record  also  shows  that  no  offer 
of  fall  performance  of  the  terms  of  respond- 
ent's proposition  was  ever  made,  or  that  Mrs. 
Whitney  was  able  or  ready  at  any  time  to 
make  the  same  It  further  appears  that  the 
principals  to  the  proposed  exchange  of  prop- 
erty never  met 

[2]  This  statement  of  the  facts  of  this  case 
brings  it  clearly  within  the  rule  announced 
in  the  case  of  Shepherd-Teague  Co.  v.  Her- 
mann, 12  Cal.  App.  384,  107  Pac.  622,  that 
where  no  exchange  is  effected,  the  burden  of 
proof  Is  upon  the  broker  to  show  that  he 
found  one  who  was  ready  and  willing  and 
able  to  effect  the  exchange  upon  the  terms 
proposed.  In  that  case  the  court  held  that 
the  broker  had  not  measured  up  to  this  re- 
quirement In  his  proof,  and  reversed  the 
judgment  upon  that  ground.  Shepherd- 
Teague  Co.  ▼.  Hermann,  12  Cal.  App.  394, 
107  Pac.  622.  There  was  softie  discussion  in 
the  main  opinion  in  the  above  case  as  to  the 
meaning  to  be  given  to  the  word  "consummat- 
ed" in  a  broker's  agreement;  but  since  the 
meaning  to  be  given  to  that  term  was  not 
essoitial  to  a  determination  of  that  case,  and 
is  not  essential  to  a  determination  of  the 
present  case,  and  since  also  the  judges  in 


that  case  were  not  agreed  as  to  what  the 
meaning  of  that  term  should  be,  the  views 
upon  that  subject  expressed  in  the  main 
opinion  therein  are  of  no  aid  to  appellant  In 
the  case  at  bar 
The  Judgment  and  order  are  affirmed. 


We  concur: 
GAN.  J 


LENNON,    P.    J.;     KEBRI- 


WIIJ.IAM  NICOL  CO.  v.  CAMERON. 

(Civ.  1,302.) 
(District  Court  of  Appeal,  First  District  Cal- 
ifornia.    Oct  29,  1913.) 

PUBADING  (I  433*)— Objections  Raised  aft- 
EB  Judgment— Complaint— Sufficiency. 
A  complaint  on  a  claim  presented  to  an 
executrix,  based  on  a  note  executed  by  testa- 
tor, which  averred  that  the  note  bad  not  been 
paid  and  that  the  executrix  had  neglected  and 
refused,  and  still  neglected  and  refused,  to  ap- 
prove the  claim,  sufficiently  charged  that  it  had 
not  been  paid,  when  first  attacked  after  judg- 
ment for  the  claimant  on  a  trial  on  the  merita 
on  the  issue  raised  by  general  denial,  without 
attacking  the  sufficiency  of  the  complaint 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  $|  1451-1477;    Dec   Dig.   {  433.»1 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  A.  Sturte- 
vant.  Judge. 

Action  by  the  William  Nicol  Company 
against  Dorothea  Cameron,  as  executrix  of 
William  Ladd,  deceased.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    AfQrmed. 

D.  I.  Mahoney,  of  San  Francisco,  for  appel- 
lant A.  O.  Lyon,  of  San  Frandsoo,  for  re- 
spondent 

RICHARDS,  J.  This  is  an  action  upon  a 
claim  presented  to  the  appellant,  as  executrix 
of  the  last  will  of  William  Ladd,  deceased, 
based  upon  a  promissory  note  for  the  sum  of 
$300,  executed  by  said  decedent  to  plaintiff 
in  his  lifetime  and  unpaid  at  the  time  of 
his  decease. 

In  its  second  amended  complaint  the  plain- 
tiff sets  forth  the  note  in  full,  with  the  usual 
averments  of  the  due  execution  and  delivery 
of  the  same,  and  then  avers  the  death  of  the 
decedent,  the  due  appointment  of  appellant 
as  the  executrix  of  his  estate,   the  proper 
presentation  of  the  claim,  and  the  avermeilt 
that  the  executrix  "had  neglected  and  refus- 
ed, and  still  neglects  and  refuses,  to  approve- 
said  claim."    To  this  complaint  the  executrix 
answered  in  the  form  of  a  general  denial,  and 
thereafter  and  at  the  time  of  the  trial  the 
plaintiff  was  allowed  to  amend  his  said  com- 
plaint by   adding  the  averment    "that   said 
note  has  not  been  paid."    The  case  was  tried 
upon  the  issues  thus  presented;    and,  plain- 
tiff   having    recovered    judgment     for     the 
amount  of  its  claim  and  for  its  payment  in 
due  coarse  of  administration,  the  executrix 
prosecutes  this  appeal  upon  the    Jadgment 
roll. 
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It  la  the  contention  of  the  appelluit  that 
the  complaint  does  not  state  facta  BofBdent 
to  constltnte  a  cause  of  action  for  the  reason 
that  It  Is  not  arened  therein  that  "the  dalm 
has    not   been   paid."     This    contention   la 
wlthoQt  merit.    The  complaint  averred  that 
the  note  had  not  been  paid,  and  that  the 
executrix  had  neglected  and  refused,  and  still 
neglects  and  refuses,  to  approve  the  claim. 
The  defendant  did  not  demur  to  the  com- 
plaint  but  answered  to  the  merits,  and  went 
to  trial  and  Judgment  without,  so  far  as 
the  record  shows,  making  any  point  as  to  the 
saffidency  of  the  complaint  in  the  lower 
court   At  worst  we  think  the  complaint  was 
only  subject  to  a  special  demurrer  upon  the 
ground  of  uncertainty,  which  not  having  been 
presented,  the  iwlnt  was  waived.   Aside  from 
this  suggestion,  however,  it  may  be  said  that. 
In  an  early  and  well-considered  case  differing 
In  no  material  respect  team  the  case  at  bar, 
It  was  held  that  a  complaint,  alleging  the 
nonpayment  of  the  original  obligation  and 
its  due  presentation  to  and  rejection  by  the 
adminlstiator,  sufficiently  stated  a  cause  of 
action,  and  that  It  was  not  necessary  to  fur- 
ther aver  that  the  administrator  had  not 
paid  the  claim.    Wise  v.  Hogan,  77  CaL  184, 
188, 19  Pac.  278. 

The  appellant  also  contends  that  the  find- 
ings are  Insufficient  to  support  the  Judgment ; 
bat,  since  thia  objection  is  wholly  based  upon 
the  flist  contention  of  the  appellant  as  to  the 
sufficiency  of  the  complaint,  it  must  neces- 
sailly  taM  with  that  contentioa 
The  Judgment  is  affirmed. 

We  concur:    LENNON,   P.   J.;    B^ERRI- 
GAM,  J. 


PEOPLE  V.   OTEIN.     (Cr,  230.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Oct.  28,   1913.) 

1.  C^ionifAL  LdiW  ({  231*)  —  Abkaiqnmsnt — 
Infoemation  bt  Haoistkate. 

Where  accused  appeared  before  the  magis- 
trate with  counsel  the  magistrate  was  not  re- 
quired to  advise  aim  of  nis  right  to  aid  of 
counsel,  as  reanired  by  Pen.  Code,  {  858 ;  sec- 
tion 860  providing  that  the  magistrate  most, 
after  appearance  of  counsel,  proceed  to  examine 
the  case. 

[E^   Note.— For   other  cases,    see   Criminal 
T^w^  Cent  Dig.  H  412,  479-181;    Dec.  Dig.  | 

2.  Cbivinai.  Liaw  (I  231*)  — AKBAiomonT  — 
IirroBMnra  Accdskd  or  Chabok. 

Under  Pen.  Code,  |  868,  requiring  the  mag- 
iatnte  to  "inform"  an  accused  of  Oxt  charge 
against  him,  a  mere  statement  in  a  general 
way,  by  the  magistrate,  of  the  nature  of  the 
charge  is  sufficient 

[Ed.  Note.— For   other   cases,    see    Criminal 
^w.  Cent.  Dig.  H  412,  479-481 ;    Dec.  Dig.  | 

3.  Ckdciral  Law  (|  1166*)— AffkaIt-Habx- 

XCSS   EBBOB— PkBUHINABT   EXAKIRATIOIT. 

Failure  of  the  magistrate  to  inform  ac- 
cused of  the  charge  against  him  and  of  bis 
Tight  to  counsel,  as  required  by  Pen.  Code,  { 


858,  wss  not  reversible  U,  because  accused  knew 
the  nature  of  the  charge  and  already  had  ouun- 
sel.  he  was  not  injured  thereby,  so  that  the  rec- 
ord affirmatively  shows  that  there  was  no  mis- 
carriage of  justice,  as  contemplated  by  Const 
art.  6,  i  4Vi,  to  autborlBe  reversal. 

[Ed.  Note.'  —For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  810O-3102,  3107-3118; 
l>e&  Dig.   S  1166.*] 

4.  Homicide  •(!  13*)— Iufubd  BIauce. 

Malice  will  be  implied  when  one  deliber- 
Mely  and  unnecessarilv  discharges  a  gun  into 
a  crowd  of  people  witn  utter  disretrai^  of  tlie 
consequences,  though  he  bad  no  malice  against 
the  particular  person  shot  or  any  one  else  in 
the  crowd. 

[E<d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  18;  Dec.  Dig.  {  13.*] 

5.  Homicide  (g  340*)— Habmucss  Ebbob— In- 
STBUuTioNs — Intent. 

The  court  instructed  that,  though  accused 
when  he  committed  the  homicide  was  partially 
insane,  if  he  still  understood  the  nature  of  his 
act  and  Imew  that  it  was  wrong,  and  had  suffi- 
cient mental  power  to  apply  such  knowledge, 
and  knew  that  If  he  committed  the  act  he  wuuld 
be  doing  wrong  and  would  lie  punished,  and  pos- 
sessed a  will  sufficient  to  restrain  any  impulse 
to  kill  arising  from  his  diseased  mlod,  then 
such  partial  insanity  would  not  exempt  him 
from  responsibility  if  the  killing  were  without 
legal  justification  or  excuse.  HM,  that  the 
instruction  was  not  erroneous,  except  that  it 
may  have  l>een  too  favorable  to  accused  in  im- 
plying that  even  if  capable  of  appreciating  the 
nature  and  wrongfulness  of  his  act,  be  could 
not  be  convicted  if  be  was  at  the  time  without 
sufficient  will  power  to  restrain  his  homicidal 
impulse. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  II  71E^-717,  720;   Dec.  Dig.  {  340.*] 

8.  Homicide  (|  294*)— Ihbtbuctions— Appli- 

CABiLiTT  to  Issues. 

Where  the  sole  defense  was  accused's  in- 
sanity when  he  committed  the  homicide,  partly 
causeid  by  intoxication,  and  the  state  claimecl 
that  he  was  not  insane,  but  merely  intoxicated, 
instructions  that  an  act  committed  by  one  in 
a  state  of  voluntary  intoxication  was  not  less 
criminal  for  that  reason,  but  where  a  particu- 
lar intent  was  a  necessary  element  evidence  of 
accused's  intoxicated  condition  at  the  time  may 
be  considered  in  determining  intent  and  motive, 
were  applicable. 

[Kd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |  605;    Dec  Dig.  |  294.*] 

7.  Cbimistal  Law  (i  773*)  —  Irsibuotions — 
Comments  on  Evidence.  ' 

An  instruction  in  a  homicide  case,  defend- 
ed on  the  ground  of  insanity,  that  such  defense 
should  be  carefully  examined,  "lest  an  ingen- 
ious counterfeit  of  the  malady  furnished  pro- 
tection to  the  guilty,"  is  subject  to  criticism, 
but  not  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Crimina? 
Law^  Cent  Dig.  ||  1821-1828;    Dec.  Dig.   | 

8.  Cbivinai.  I/aw  (|  1130*)  — Appkai.— Bub- 
den  OF  Showing  Ebbob. 

To  have  reviewed  rulings  on  Instructions, 
appellant  must  point  out  the  particular  rulings 
relied  on,  the  appellate  court  not  being  re- 
quired to  search  the  record  for  prejudicial  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ivaw,  Cent.  Dig.  |S  2956,  2966-2970,  3205; 
Dec   Dig.  S   1130.*] 

9.  Cbiminal  Law  (%  782*>— O'BiAir— Impbopeb 
Aboumbnt. 

A  statement  by  the  district  attorney  in 
argument  that  if  there  was  ever  a  case  in  his 
whole  experience  in  which  there  was  shown  an 
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abandoned  and  malignant  h«art  by  one  charged 

with  murder,  it  was  this  case  was  proper,  where 
the  evidence  showed  that  accused  deliberately' 
shot  into  a  crowd  while  partially  intoxicated. 
[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1674;   Dec.  Dig.  |  722.*] 

10.  OKniiWAi,  Law  (J  1037*)— Appeal-Pbm- 
ENTATioN    Below  —  Objbctiok    to    Abou- 

MENT. 

To  review  improper  argnmeflt  by  the  dis- 
trict attorney,  an  objection  must  haye  been 
taken  thereto  in  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1G91,  2645;  Dec.  Dig.  | 
1037.*] 

11.  Cbduiial    Law    (|    798%*)  —  Vebdiot — 

FOBM. 

A  form  of  verdict  in  a  homicide  case,  which 
designated  the  particular  state's  prison  in  which 
accused  should  be  incarcerated  upon  sentencing 
him  to  life  imprisonment  was  improper;  Pen. 
Code,  i  190,  not  authorizing  the  jury  to  desig- 
nate the  special  penitentiary  in  which  accused 
was  to  be  imprisoned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1801.  1938;  Dec.  Dig.  | 
798%.*] 

12.  Cbiminai.  I,aw  (1 1172*)— Appbai.— Harm- 
less Ebbob. 

The  quoted  part  of  a  verdict  in  a  homicide 
case,  which  stated  that  accused  should  be  im- 
prisoned for  life  in  the  state  prison  "at  Fol- 
som,"  could  be  rejected  as  surplusage,  so  that 
the  submission  of  a  form  of  verdict  to  the  jury, 
which  contained  the  name  of  that  particular 
penitentiary,  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IJ  3128,  3154-3167,  816&- 
3163,  3169;    Dec.  Dig.  |  1172.*] 

Appeal  from  Superior  Court,  Solano  Coun- 
ty; A.  J.  Buckles,  Judge. 

Andrew  Stein  was  convicted  of  murder  in 
the  first  degree,  and  appeals.    Affirmed. 

John  B.  Cronln,  of  Benlda,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
Deputy  At^.  Oen.,  for  the  People. 

HART,  J.  The  defendant  was  convicted  of 
murder  of  the  first  degree;  the  Jury  fixing 
the  penalty  at  imprisonment  In  the  state  pris- 
on for  life.  Section  190,  Pen.  Code.  This  ap- 
peal is  bx  the  defendant  from  the  Judgment 

The  homicide,  resulting  in  the  death  of 
one  EX  6.  Plercy  from  a  gunshot  wound  in- 
flicted by  the  defendant,  occurred  at  the 
Hotel  Bird,  in  the  town  of  Benlda,  Solano 
-county,  on  the  night  of  the  20th  day  of  Feb- 
ruary, 1913.  The  defendant  was,  at  that 
time  and  had  been  for  some  months  previous- 
ly, employed  by  the  San  Francisco  Bridge 
Company,  which  was  then  operating  in  said 
town  of  Benlda.  The  defendant  was  the 
foreman  of  the  drillers  who  were  employed 
by  said  company.  The  deceased  was  a  tem- 
porary guest  at  the  hotel,  having  registered 
thereat  only  a  few  days  prior  to  his  death. 
It  is  not  denied  that  the  defendant  fired  the 
shot  which  produced  the  death  of  Ptercy.  He 
interposed  the  defense  of  insanity,  claiming 
that,  when  he  fired  the  fatal  shot,  he  was 
mentally  deranged  to  such  an  extent  that  he 
could  not  and  did  not  know  the  nature  and 


quality  and  wrongfolnefls  of  Ua  act  It  ap- 
pears that  a  number  of  the  guests  of  the  ho- 
tel, including  the  wife  of  the  proprietor  and 
her  sister,  after  the  dinner  hour  on  the  day 
of  the  homicide,  for  the  purpose  of  engaging 
In  a  social  danoe,  repaired  to  a  room  in  the 
hotel  customarily  used  by  traveling  drum- 
mers in  which  to  display  samples  of  their 
goods  and  wares.  This  room  is  on  the  first 
floor  of  the  hotel,  and  adjoins  the  barroom. 
The  defendant's  sleeping  room  was  situated 
in  the  second  story  of  the  hotel,  and  imme- 
diately over  the  sample  room.  In  which  the 
dancing  was  going  on.  The  defendant  had 
been  indulging  heavily  in  intoxicating  liq- 
uors during  the  early  evening  of  the  night  of 
the  homldde,  and  at  the  time  he  fired  the 
fatal  shot  was  considerably  under  the  influ- 
ence of  liquor.  He  appeared  to  be  generally 
in  a  disgruntled  mood  and,  during  the  even- 
ing and  while  the  dancing  was  in  progress, 
complained  in  the  presence  of  several  per- 
sons that  the  music  produced  by  the  electric 
piano  annoyed  him.  At  about  11  o'clock,  be 
entered  the  sample  room  and,  as  one  Camp 
was  about  to  engage  In  a  dance  with  Mrs. 
Bird,  wife  of  the  landlord,  he  (defendant)  ob- 
jected, but  for  what  reason  no  one  seemed 
to  know.  Camp  said  that  the  defendant  ap- 
peared to  object  to  his  dandng  with  Mrs. 
Bird,  but  that  he  "mumbled"  so  that  he  could 
not  understand  what  he  was  saying.  Camp 
then  took  the  defendant  out  of  the  room 
into  the  barroom.  Camp  then  returned  to  the 
sample  room.  The  defendant  shortly  there- 
after went  to  his  own  room,  procured  a  re- 
volver, stepped  to  the  door  leading  into  the 
sample  room,  and  from  that  point,  and  with 
the  exclamation,  "Stop  it!  stop  it!  stop  it !" 
or  words  of  similar  import,  fired  five  shots  in 
rapid  succession  into  the  party,  one  of  them 
striking  and  wounding  one  Chester  C.  Hoyt ; 
one  of  the  partidpants  in  the  dandng  festlvl- 
ties,  and  another  striking  Plercy.  The  wound 
received  by  Hoyt  was  in  the  right  thigh,  and 
was  not  fatal.  The  point  of  entrance  of  tbe 
shot  that  struck  Plercy  was  through  the 
fleshy  tissue  of  the  right  thigh,  and  about 
two  and  a  half  Inches  below  the  crest  of  the 
hip  bone.  The  deceased  complained  of  i>aln 
in  the  bowels,  and  an  operation  by  the  sur- 
geons disclosed  that  the  bullet  had  penetrat- 
ed the  bowels,  causing  four  distinct  perfora- 
tions thereof.  The  bullet  was  found  lying 
loose  in  the  abdominal  cavity,  in  the  region 
of  the  left  kidney.  Plercy  died  the  night  fol- 
lowing that  of  the  shooting  at  about  11:30 
o'dock.  The  attending  surgeon  tesUfled  that 
the  wound  was  necessarily  mortal. 

[1]  The  first  point  made  by  the  defendant 
is  that  the  court  erred  by  refusing  to  grant 
bis  motion  to  set  aside  the  information  upoa 
which  he  vraa  tried  and  convicted  upon  the 
alleged  groond  that  he  "had  not  been  legally 
committed  by  a  magistrate."  Section  995, 
Pen.  Code.  The  spedflc  contention  in  this 
respect  is  that  the  magistrate  before  wbou 
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tbe  defendant  was  exandned  failed  or  omit- 
ted, before  tbe  examination  was  proceeded 
with,  or  at  any  time  daring  tbe  progresa  of 
the  proceedings,  to  "Inform  blm  of  tbe  cbarge 
agabist  him,  and  of  bis  rigbt  to  tbe  aid  of 
coonael  in  any   stage  of  tbe  proceedings." 
Pen.  Code,  {  868.     It  appears  from  testi- 
mony taken  on  tbe  motion  to  set  aside  tbe 
iBtonnatlon  tbat  tbe  accosed,  accompanied 
by  Us  attorney,  J.  R.  Gronin,  appeared  be- 
fore the  magistrate  at  tbe  time  fixed  for  the 
preliminary   bearing,    and    tliat,   before   tbe 
taking  of  testimony  was  begun,  tbe  district 
ittoney,  addressing  tbe  defendant,  "asked 
Mm  if  be  was  familiar  wltb  bis  rigbts,  and 
he  said,  Te&' "    Tbereopon  tbe  district  at- 
torney, addressing  Attorney  Cronln,  wbo  was 
then  engaged  in  conversation  wltb  tbe  de- 
fendant, asked  "If  be  would  waive  tbe  read- 
ing of  tbe    complaint,"   to   wbicb    question 
counsel  answered  in  tbe  aSirmatlTe.    Tbere- 
ifter  tbe  preliminary  bearing  of  tbe  charge 
against  tbe  accused  was  proceeded  with ;  Mr. 
Cionin  representing  the  defendant  through- 
oat  tbe  entire   hearing  and   nntll   its  con- 
clQslon.    Section  860  of  tbe  Penal  Code  pro- 
Tides  tliat  "if  tbe  defendant  requires  the  aid 
of  counsel,  the  magistrate  must,  immediately 
after  the  appearance  of  counsel,  or  if,  after 
waiting    a    reasonable    time   therefor,    none 
appears,  proceed  to  examine  tbe  case."    In 
this  case   connsel    did    appear  for  the    de- 
fendant before  the  ma^trate,  and  the  mag- 
istrate was  therefore  authorized  to  proceed 
vith  the  bearing.    It  was  clearly  unnecessary 
for  the  magistrate  to  go  through  the  formali- 
ty of  advising  tbe  defendant  of  bis  right  to 
the  aid  of  counsel  when  it  appeared  that  tbe 
latter  had  already  exercised  that  right  by 
employing  an  attorney  to  represent  him  at 
the  hearing ;   the  attorney  so  retained  being 
present  with  tbe  accused  in  the  magistrate's 
court  when  tbe  case  was  called  for  examina- 
tion. 

Nor  does  the  fact  that  tbe  complaint  was 
Dot  read  to  tbe  defendant  coustltute,  under 
tbe  drcomstances  attending  the  omission  to 
do  so,  a  gronnd  upon  which  it  may  justly 
te  held  that  the  accused  had  not  been  legally 
committed  by  the  magistrate.  Of  course,  a 
person  who  is  brought  before  a  magistrate 
on  a  criminal  cbarge — tbat  is,  for  a  felony 
or  other  crime  wbidi  Is  required  to  be 
preliminarily  examined  as  a  prerequisite  to 
the  filing  of  an  information  in  tbe  snperioir 
court — ^is  entitled  to  be  Informed  of  tbe  na- 
tnre  of  tbe  offense  with  which  be  is  charged 
before  tbe  magistrate  may  proceed  to  take 
testimony  or  depositions  in  support  of  tbe 
charge.  This  information  be  is  entitled  to 
be  provided  with  in  order  to  enable  him  to 
pr^iare  fo  meet  the  cbarge  against  blm. 

[2]  The  statute  does  not  in  terms  declare 
that  tbe  complaint  shall  be  read  to  the  de- 
fendant, tmt  the  magistrate  must  inform  him 
of  tbe  diaige,  and  we  apprehend  tbat  tbe 
mere  statement  by  tbat  official  in  a  general 
way  of  tbe  natota  of  tbe  cbarge  would  sat- 
137  P.-18 


Isfy  the  requirement  in  that  ngaid.  How- 
ever, that  the  defendant  In  this  case  had 
■mowledge  of  tbe  contents  of  the  complaint  or 
of  the  natnie  of  tbe  cbarge  therein  preferred 
against  him  is  Implied  from  the  tact  that 
the  attorney  representing  him  at  the  heating 
waived  tbe  reading  of  the  complaint  in  hla 
presence,  and  from  the  further  fact  that, 
through  bis  attorney,  he  announced  himnnif 
ready  to  proceed  wltb  the  examination.  Un- 
der such  drcomstances  It  would  be  carrying 
technicality  to  the  extreme  limit  to  hold  tbat 
the  case  should  be  re-examined  before  a  valid 
information  could  be  based  upon  the  commit- 
ment therein  issued,  merely  because  tbe  for- 
mal reading  of  tbe  complaint  had  been  omitted 
by  the  examining  magistrate,  assnming  that 
the  statute  contemplates  tliat  tbe  complaint 
must  always  t>e  read  In  such  cases. 

[3]  At  any  rate,  the  defendant  certainly 
cannot  claim  timt  he  suffered  actual  damage, 
either  at  the  examination  or  at  the  trial,  by 
such  omission,  and,  assuming  tbat  tbe  court 
below,  in  denying  the  motion  to  set  aside  the 
information,  committed  error.  It  is  a  mere 
technical  error  Innocuous  in  its  effect  upon 
tbe  rights  of  the  accused,  and  of  which  it 
cannot  consequently  be  said,  after  an  exami- 
nation of  the  entire  record,  including  the 
evidence,  that  it  "has  resulted  in  a  miscar- 
riage of  justice."  Artide  8.  I  4%,  Const; 
People  V.  Tomsky,  3.30  Pac.  184. 

Tbe  point  is  made  with  apparent  serious- 
ness that  the  evidence  does  not  justify  the 
verdict  because  it  fails  to  disclose  tbat  tbe 
act  of  tbe  defendant  in  shooting  into  the 
crowd  of  dancers  was  accompanied  by  mat- 
ic&  "Murder  Is  tbe  unlawful  killing  of  a  hu- 
man being,  with  malice  aforethought"  Sec- 
tion 187,  Pen.  Code.  "Such  malice  may 
be  express  or  implied.  It  is  express  when 
there  is  manifested  a  deliberate  intention  un- 
lawfully to  take  away  the  life  of  a  fellow 
creature.  It  is  implied,  when  no  consid- 
erable provocation  appears,  or  when  tbe  dr- 
cumstances  attending  tbe  killing  show  an 
abandoned  or  malignant  heart"  Section  188, 
Id.  The  evidence,  as  we  have  shown,  dis- 
closes that  the  defendant  seriously  resented 
the  noise  produced  by  the  electric  piano  In 
the  room  in  wtiich  the  dancing  was  going  on, 
and  expressed  himself  as  being  greatly  an- 
noyed thereby.  He  was  in  a  quarrelsome 
frame  of  mind  during  tbe  entire  evening, 
up  to  the  time  he  fired  the  shots  into  the 
dandng  party.  He  stepped  to  the  door  lead- 
ing to  the  dancing  room,  and  making  tbe 
exclamation  above  referred  to,  evidently 
thus  referring  to  tbe  music,  deliberately 
fired  into  tbe  party,  with  the  result  as  al- 
ready described.  Even  if  it  may  in  strict- 
ness be  said  tbat  this  evidence  does  not 
show  express  malice.  It  is  certainly  suffl- 
dent  to  warrant  tbe  Implication  of  malice. 
There  was  no  provocation  for  tbe  shooting, 
and  the  drcumstances  dearly  disclose,  in 
our  judgment,  "an  abandoned  and  malignant 
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beart"  It  does  not  follow,  mei^  because 
the  defendant  might  not  perhaps  have  en- 
tertained any  personal  111  will  toward  the 
deceased,  that  the  shooting  and  killing  of 
the  latter  was  not  with  the  malice  essen- 
tial to  the  consummation  of  the  crime  of 
murder.  The  deliberate  and  unnecessary 
discharging  of  a  gun  into  a  multitnde  of 
people,  with  an  ntter  disregard  of  the  con- 
sequences of  the  act,  whereby  human  life 
Is  destroyed,  is  murder,  and  malice  will  be 
Implied,  although  the  perpetrator  of  the 
act  had  no  malice  against  any  particular 
person  of  the  multitude  into  which  he  so 
fired.  Bishop's  New  Criminal  Law,  i  314, 
vol.  1,  and  section  688,  vol.  2. 

[4,6]  It  is  next  objected  that  the  court 
erred  to  the  serious  prejudice  of  the  rights 
of  the  accused  in  reading  to  the  Jury  the 
instruction  that,  although  the  defendant,  at 
the  time  he  committed  the  act,  was  laboring 
under  partial  insanity,  "If  he  still  ntader- 
stood  the  nature  and  character  of  his  act 
and  its  consequences,  and  had  a  knowledge 
that  it  was  wrong  and  criminal,  and  he  had 
mental  iK>wer  at  the  time  sufficient  to  apply 
that  knowledge,  and  to  know  if  he  com- 
mitted the  act  he  would  be  doing  wrong,  and 
recdve  punishment,  and  that  he  possessed 
a  will  sufficient  to  restrain  the  impluse  he 
may  have  had  to  kill,  arising  from  his  dis- 
eased mind,  then  such  partial  Insanity  will 
not  exempt  him  from  resiMnslbllity,  under 
the  law,  for  such  act,  and  you  should  find 
him  guilty,  in  the  degree  shown  by  the  evi- 
dence," provided  the  jury  were  convinced  by 
the  evidence  beyond  a  reasonable  doubt  that 
the  killing  of  the  deceased  by  the  defendant 
was  without  legal  justification  or  legal  ex- 
cuse. We  i)erceive  nothing  erroneous  in  the 
general  purport  of  the  foregoing  instruction. 
It  has  never  been  doubted  in  this  state 
that  a  person  may  be  held  for  a  criminal 
act  if,  at  the  time  of  committing  such  act, 
he  fully  knew  the  wrongfulness  and  crimi- 
nality thereof,  notwithstanding  that  he  may 
at  the  time  be  partly  insane  or  a  monomaniac 
upon  some  subject  other  than  that  to  which 
his  criminal  act  related.  But  the  language 
of  the  instruction  appears  to  go  so  far  as 
to  imply  that,  even  if  the  defendant  was, 
at  the  time  of  the  killing,  fully  capable  of 
appreciating  and  knowing  the  nature  and 
quality  and  wrongfulness  of  his  act,  he 
would  be  Immune  from  responsihiUty  if  it 
was  made  to  appear  that  he  was,  at  the  time, 
without  sufficient  volitional  power  to  ire- 
strain  himself  from  committing  the  act.  If 
this  be  the  true  construction  of  the  lan- 
guage of  the  instruction,  it  is  to  that  extent 
erroneous.  People  v.  Holn,  62  Cal.  120,  4B 
Am.  Rep.  651.  Of  course,  a  person  having 
the  mental  capacity  to  know  the  wrong^ful- 
ness  and  criminality  of  a  certain  act  has 
the  capacity  equal  with  such  knowledge  to 
restrain  himself  from  committing  it,  and 
where^  under  sach  drcomstanoes,  he  does 


not  BO  restrain  hlnwBlf,  tnit  oommibi  flie  act, 
hla 'conduct  in  that  regard  will  be  ascribed 
by  the  law  to  a  deliberate  purpose  or  intent 
to  do  the  wrong.  That  part  of  the  Ingtroc- 
tlon  as  so  construed,  however,  was  favorable 
to  the  defendant,  and  he  cannot  therefon 
justly  claim  that  he  suffered  any  damage 
therefrom. 

[8]  The  court  read  to  the  Jury  aensH 
instructions,  based  upon  and  in  the  language 
of  section  22  of  the  Penal  Code,  dedaring 
that  "no  act  committed  by  a  person  wbile 
in  a  state  of  volnntaiy  intoxication  is  less 
criminal  by  reason  of  his  having  been  in 
such  condition,"  bat  that  where  the  actoal 
existence  of  any  particular  purpose,  motive, 
or  intent  is  a  necessary  element  to  constltnte 
any  particular  species  or  degree  of  crime, 
evidence  of  the  Intoxicated  condition  of  tbe 
accused  at  tbe  time  of  committing  the  act 
is  admissible  and  may  be  considered  by  tbe 
Jury  In  determining  the  purpose,  motive,  or 
intent  with  which  he  committed  snch  act 
It  is  here  argued  that  said  instructions  were 
without  i)ertlnency  to  any  Issue  in  the  case, 
and  that  thus  a  factor  was  improperly  In- 
jected into  the  case  which  "tended  to  con- 
fuse, and  did  confuse,  the  Jury  in  arriving 
at  its  verdict."  The  instructions  were  peca- 
Ilarly  appropriate  to  the  case  as  made  by 
the  evidence,  and  therefore  properly  given. 
As  seen,  the  sole  defense  was  the  claimed 
mental  irresponsibility  of  the  defendant  at 
the  time  he  committed  the  act,  and  his  con- 
tention at  the  trial  was  that  his  insanity 
had  been  partly  superinduced  by  an  excessive 
use  of  intoxicating  liquors  prior  to  the  time 
of  the  homicide.  The  claim  of'  the  district 
attorney  was  that  he  was  not  insane  wben 
he  fired  tbe  fatal  shot,  but  that  he  was 
merely  in  a  state  of  intoxication,  in  wbicb 
condition  he  had  voluntarily  placed  himself. 
Considerable  testimony  was  addressed  to  this 
feature  of  the  case,  and  the  people  were  en- 
titled, of  course,  to  have  the  law  upon  tbat 
subject  explained  to  the  Jury.  This  tbe 
court  did  fully,  clearly,  correctly,  and,  as 
stated,  most  pertinently. 

[7 J  The  instruction  in  which  the  court  cau- 
tioned the  jury  to  examine  with  care  the  de- 
fense of  insanity  interposed  by  the  defend- 
ant, "lest  an  ingenious  counterfeit  of  tbe 
malady  furnish  protection  to  the  guilty,"  Is, 
to  some  extent,  justly  critldsed,  but  we  tbinli 
its  effect  cannot  be  held  sufficient  to  Justify  a 
reversal  of  the  case.  The  same  instruction 
has  often  been  given  in  criminal  cases  In 
which  the  insanity  of  the  accused  has  been 
set  up  aa  a  defense,  and  has  received  tbe 
approval  of  the  Supreme  Court  See  People 
v.  Dennis,  89  Cal.  625,  People  v.  Bamberger, 
46  CaL  660;  People 'v.  Pico,  62  Cal.  50,  and 
People  V.  Larrabee,  115  CaL  158,  46  Pac.  822. 
In  the  case  of  the  People  v.  McCarthy,  115 
CaL  256,  264,  265,  46  Pac.  1073,  however,  the 
Supreme  Court  took  occasion  to  criticise  the 
Instruction,  and  to  suggest  tbat  It  were  bet- 
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ter  never  to  read  It  to  tbe  Juiy,  and  with 
that  suggestion  we  are  in  accord,  as  we  re- 
gard such  a  statement  bj  the  oonrt  In  its 
charge  aa  verging  too  closely  upon  the  do- 
main of  qnestions  of  f&ct — ^that  la,  as  ap- 
proaching an  instmction  niwn  the  effect  of 
tlw  evidence.  However,  the  court  In  that 
cue  bdd  that,  the  instmction  having  been 
Oeietofore  approved  in  several  cases,  a  re- 
renal  could  not  be  Justly  predicated  thereon. 
See  People  v.  Metbever,  132  GaL  326,  330,  64 
Paa  481. 

The  defendant  makes  a  general  objection 
to  the  action  of  the  conrt  in  giving  other  in- 
stmctions,  and  in  refusing  to  read  to  the 
jury  a  iarge  number  of  Instructions  proposed 
by  him.  In  his  brief,  the  defendant  does  not 
IMdnt  oat  the  alleged  errors  thua  referred  to, 
but  In  effect  suggesta  that  this  court  will  dis- 
cover such  errors  by  reviewing  "all  the  In- 
structions, given  and  refused  by  the  trial 
court,  80  that  more  ezteniled  remarks  in  this 
brief  on  that  subject  are  imneoessary."  But 
this  court  Is  not  required  to  discharge  a  duty 
wUdi  cests  entirely  upon  an  appellant  in  a 
criminal  case  or  his  counseL 

[t]  Where  error  is  claimed  in  the  rulings 
or  Instractlona  of  the  trial  court,  it  is  the 
duty  of  the  party  complaining  on  appeal  to 
point  out  the  error,  otherwise  it  will  not  be 
reviewed,  as  it  is  not  incumbent  on  a  re- 
viewing court  to  search  through  the  record 
for  the  purpose  of  discovering  for  Itself 
wherdn  the  action  of  the  oonrt  in  the  re- 
spect complained  of  Involved  error  prejudi- 
cial to  the  defendant  People  v.  Chutnacnt, 
141  Gal  686,  75  Paci  340;  People  v.  Pem- 
broke, 6  CaL  App.  503,  02  Pac.  668;  People 
V.  Balmaln,  16  CaL  App.  83,  116  Pac.  308. 
We  have,  however,  carefully  read  the  full 
charge  of  the  court,  and,  furthermore,  have 
taken  the  pains  to  examine  those  instruc- 
tions submitted  by  the  defendant  bot  reject 
ed  by  the  court,  and  thus  we  have  found  that 
the  oonrf  8  charge  clearly  and  correctly  cov- 
ered every  essential  phase  of  the  case,  and 
that  the  rejected  instructions  referred  to 
amounted  only  to  a  repetition  of  a  statement 
of  the  principles  which  were  declared  to  the 
Jury  in  the  general  charge  of  the  oonrt 

[I]  It  is  urged  that  the  district  attorney, 
in  his  address  to  the  Jury,  was  guilty  of  mis- 
conduct which  seriously  militated  against 
the  defendant  by  declaring  that  If  there  ever 
was  a  case  arising  in  bis  experience  of  six 
years  as  district  attorney,  in  which  there 
was  disclosed  on  the  part  of  any  man  ac- 
cused of  murder  "^n  abandoned  and  ma- 
lignant heart —  *  *  *  an  utter  abandon- 
ment *  *  •  to  regard  human  life  as  sa- 
cred—  •  •  •  it  Is  the  case  of  this  defend- 
ant Andrew  Stein,  on  trial  here  to-day  for 
his  life."  Hie  floregoing  language  was,  In 
onr  opinion,  perfectly  Justified  by  the  evi- 
dence: We  have  said  as  much  in  another 
JMrt  of  this  opinion.  We  can  conceive  of  no 
stronger  evidoice  ot  "an  abandoned  and  ma- 


lignant heart"  than  that  whldi  discloses  the 
act  of  deliberately  and  recklessly  discharg- 
ing a  gun  into  a  crowd  of  people  with  a 
total  disregard  of  tbe  consequences  thereof. 
But  if  it  were  to  be  said  that  the  language 
was  wholly  unwarranted  by  the  record  and 
Imported  into  the  case  matters  wholly -foreign 
to  the  issues,  it  is  to  be  remarked  that  the 
defendant  is  hardly  in  a  position  Justly  to 
complain  of  any  damage  which  might  have 
followed  therefrom,  since  it  does  not  appear 
in  the  record  that  he  objected  to  the  remarks 
complained  of  when  made,  or  called  the  at- 
tention of  tbe  court  thereto  at  the  time,  so 
that  they  could  have  been  ordered  stricken 
out  and  the  Jury  instrncted  not  to  pay  heed 
to  them. 

[II]  Over  and  over  again,  tbe  appellate 
courts  of  this  state  have  held  that  objection- 
able remarks  by  the  district  attorney  in  a 
criminal  case  will  not  be  reviewed  or  con- 
sidered unless  they  have  been  objected  to  at 
the  time  they  were  made,  so  that  the  trial 
court  may  be  accorded  an  opportunity  to 
counteract,  if  it  can  thus  be  done,  their 
effect  upon  the  Jury.  People  v.  Kramer,  117 
CaL  647,  661,  49  Pac.  842;  People  v.  Brit 
tan,  118  Cal.  409,  412,  60  Paa  664;  People 
V.  Shears,  133  CaL  164,  169,  66  Pac.  295; 
People  V.  Ruef;  14  CaL  App.  676,  619,  114 
Pac.  48,  54;  People  t.  Amer,  8  CaL  App. 
137,  143,  96  Pac.  401;  People  t.  Shem  Ah 
Fook,  64  CaL  380,  383,  1  Pac.  347;  People 
V.  Ye  Foo,  4  CaL  App.  730,  740,  89  Pac.  400; 
People  V.  Owens,  3  CaL  App.  750,  752.  86 
Pac.  980;  People  v.  Beaver,  83  CaL  420, 
23  Paa  321;  People  v.  Frlgerio,  107  CaL 
163,  40  Pac.  107 ;  People  v.  Owens,  132  CaL 
460,  471,  64  Pac  770;  People  v.  Salas,  2 
CaL  App.  637,  S40,  84  Pac.  295;  Horn  t. 
State,  12  Wyo.  162,  73  Pac.  705. 

[11,12]  Among  the  several  forms  of  ver- 
dict wliich  the  conrt  delivered  to  the  Jtuy 
upon  tbe  submission  of  tbe  case  was  the  fol- 
lowing: "We,  the  Jury  in  this  case,  find  the 
defendant  Andrew  Stein,  guilty  of  murder 
of  the  first  degree,  and  further  find  that  as  a 
punishment  for  the  same  that  the  said  An- 
drew Stein  be  imprisoned  in  the  state's  pris- 
on, at  Folsom,  for  his  natural  life."  Hav- 
ing, in  the  exercise  of  the  discretion  commit- 
ted to  them  in  that  particular,  decided  to 
fix  the  penalty  at  imprisonment  for  life  (Pen. 
Code,  i  100),  tbe  Jury  returned  their  verdict 
in  the  foregoing  form.  It  is  now  contended 
by  the  defendant  that  Inasmuch  as  the  form 
of  the  verdict  so  delivered  to  the  Jury  ex- 
pressly named  the  particular  prison  In  which 
tbe  defendant  should  be  confined,  if  the  Jury 
concluded  to  fix  the  penalty,  the  action  of 
tbe  court  in  that  respect  was  erroneous  and 
preJudldaL  It  is  argued  that  tbe  form  of 
the  verdict  as  thus  handed  to  the  Jury  was 
"suggestive,"  and  that  the  fact  that  the  Jury 
returned  a  verdict  to  which  that  form  was 
appropriate  shows  that  tbe  submission  to 
them  of  a  verdict  in  that  form  had  a  prejudl- 
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cial  effect.  Obrlonsly,  while  it  is  within  fhe 
discretion  of  the  jury,  In  cases  where  they 
find  that  a  homicide  constltntes  murder  of 
the  first  degree,  to  fix  the  penalty  at  impris- 
onment for  life,  it  is  not  within  their  legal 
province  to  name  or  fix  the  particular  prison 
of  the  two  in  this  state  in  which  the  defend- 
ant shall  be  oonflned,  since  the  statnte  con- 
fers upon  them  no  such  anthorlty.  The 
Legislature  evidently  intended  that  that  duty 
should  be  a  function  of  the  court,  and  it  was 
improper,  of  course,  to  have  expressly  men- 
tioned in  the  form  of  verdict  the  prison  in 
which  the  accused  should  be  incarcerated  in 
case  the  jury,  npon  finding  him  guilty  of 
murder  of  the  first  degree,  fixed  the  penalty 
at  life  imprisonment  Bat  the  words  "at 
Polsom,"  as  used  In  the  form  of  verdict, 
were  mere  surplusage,  and  could  have  exert- 
ed no  Influence  on  the  minds  of  the  jury  in 
the  determination  of  their  verdict  We  must 
presume  that  the  members  of  the  jury  were 
possessed  of  sufficient  Intelligence  to  fully 
comprehend  and  understand  the  instructions 
of  the  court  that  they  were  to  be  governed 
entirely,  in  reaching  a  conclusion,  upon  the 
facts,  by  the  evidence,  and  that  thus  they 
were  guided  in  determining  what  their  ver- 
dict should  be,  and  not  by  the  trivial  sug- 
gestion that  a  particular  prison  might  be  his 
place  of  confinement  in  the  event  of  his  con- 
viction of  first  degree  murder  and  his  pun- 
ishment fixed  by  the  jury  In  the  exercise  of 
the  discretion  confided  to  them  by  section 
190  of  the  Penal  Code  as  to  the  penalty  in 
such  cases. 

We  have  now  considered  all  the  points 
pressed  upon  us  for  a  reversal,  and  our  con- 
clusion is  that  the  defendant  was  accorded  a 
fair  trial,  that  his  conviction  appears  to  be 
just  and  that  the  punishment  meted  ont  to 
him  is  merited. 

Accordingly  the  judgment  Is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


HOLLAND  V.  CANTY  et  al    (Civ.  1,261.) 

(District  Court  of  Appeal,  First  District  Cal- 
ifornia.   Oct  28,  1913.) 

Apfeal  ANn  Ebbob  ({  302*)— New  Tbial  (| 
128*)— Recobd— Questions  Pbesented  fob 
Review— Statement  of  Case. 

Where  defendants  moved  for  a  new  trial 
on  agreed  statement  of  the  case  which  did  not 
specify  in  what  way  the  eTidence  was  insuffi- 
cient to  support  the  findings  and  decision,  the 
lower  court  could  not  resort  to  the  statement 
to  determine  the  <;^uestion  of  the  sufficiency  of 
the  evidence,  and  it  cannot  be  used  on  appeal 
to  establish  such  insufficiency  of  the  eviaence 
on  appeal  from  the  judgment  or  the  order  de- 
nying a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Di«.  »  1744-1752:  Dec.  Die.  § 
302;*   New  Trid,  Cent  Dig.  §§  257-262;   Dec. 
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Appeal  from  Superior  Camt,  Fresno  Coun- 
ty;   Geo.  E.  Church,  Judge. 

Action  by  W.  O.  Holland  against  D.  3.  CJan- 
ty  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Boyle  A.  Carter,  E.  A.  Williams,  and  C.  E. 
Beaumont,  all  of  Fresno,  for  appeUanta. 
Frank  Kauke  and  Geo.  Cosgrave,  botb  at 
Fresno,  for  respondent 

LENNON,  P.  3.  In  this  action  to  quiet 
title  plaintiff  was  awarded  judgment  in  keep- 
ing with  the  allegations  and  prayer  of  his 
complaint  The  defendants  have  appealed 
from  the  judgment  and  from  an  order  denying 
a  new  trial  upon  a  statement  of  the  case. 

The  alleged  insufficiency  of  the  evidence  to 
justify  the  trial  court's  findings  of  fact  is  ttie 
only  point  made  in  support  of  the  appeal 
The  point  cannot  be  considered.  The  state- 
ment of  the  case  before  us  contains  no  speci- 
fication nor  attempted  specification  of  the 
particulars  in  which  it  is  claimed  that  the 
evidence  is  insufficient  to  justify  the  find- 
lugs  and  decision.  This  being  so,  the  settled 
statement  of  the  case  could  not  be  rightfnlly 
resorted  to  in  the  court  below  upon  the  hear- 
ing of  the  motion  for  a  new  trial  in  so  far  aa 
the  insufficiency  of  the  evidence  to  sapport 
the  findings  Is  concerned ;  nor  can  this  conrt 
resort  to  such  statement,  either  npon  the  ap- 
peal from  the  judgment  or  the  order  denying 
a  new  trial,  for  the  purpose  of  determining 
the  sufficiency  of  the  evidence  to  support  the 
findings.  Winterbum  v.  Chambers,  91  (^1. 
170-185,  27  Pac.  658;  Matter  of  Baker,  153 
Cal.  537,  642,  96  Pac.  13. 

The  findings,  assuming  them  to  be  correct, 
as  we  must,  fully  support  the  judgment 

The  judgment  and  order  appealed  from  are 
affirmed. 


We    concur: 
ARDS,  3. 


KERRIGAN,     X;     BIOH- 


PEOPLE  V.  FRASER.    (Cr.  462.) 

(District  Court  of  Appeal,  First  District  CaO- 
foroia.    Oct  25,  1913.) 

1.  FoBOEBT    (I    15*)  — SiATtrTEa  — "iKsnra- 

ME  NT." 

Pen.  Code,  |  115,  providing  that  ever; 
person  who  knowingly  procures  or  offers  nn.v 
false  or  forged  instrument  to  be  filed,  register- 
ed, or  recorded  which,  if  genuine,  might  be  filed 
la  guilty  of  a  felony,  shows  no  intention  to 
change  the  accepted  meaning  of  the  word  "in- 
strument;" and  hence  it  must  be  presumed 
that  the  word  "instrument"  as  used  is  limited  in 
its  meaning  and  application  to  that  class  of 
documents  invariably  denoted  in  the  statutes 
by  that  term. 

[Ed.    Note.— For  other   cases,   see  Forgery, 
Cent  Dig.  {  60;   Dec.  Dig.  1 15.*] 

2.  FOBOEBT  (I  15*)  —  Falsification  or  In- 
struments—Statdtb— "Instrument." 

Under  Pen.  Code,  {  115,  providing  that  any 
person  who  procures  or  offers  a  false  or  forged 
instrument  to  be  recorded,  which  is  entitled  to 
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idmission  to  the  pabHc  records,  is  guilty  of  a 
felony,  the  word  "instrnmen^'  imports  a  writ- 
ten agreenaent  signed  and  delivered  by  one  per- 
son to  anotlier,  transferring  a  title  to  or  creat- 
ing a  lien  on  real  property,  or  eiviug  a  right 
to  a  debt  or  dnty,  and  hence  the  ming  of  a  false 
and  frandnlent  birth  certificate  does  not  come 
within  the  purviev  of  the  statate. 

(Ed.  Note.— For  other  cases,  see  ForgeiTi 
Cent  Dig.  t  50;    Dec  Dig.  i  15.* 

For  other  definitions,  see  Words  and  Phras- 
es, Tol.  4.  pp.  36^-^668.] 

Appeal  from  Superior  Court,  City  and 
Connty  of  San  Francisco ;  Frank  H.  Dunne, 
Judge. 

W.  W.  Fraser  was  indicted  for  violating 
Pen.  Code,  §  115,  providing  that  every  per- 
son who  procures  or  offers  any  false  or  forged 
instrument  to  be  filed,  registered,  or  recorded 
which,  if  genuine,  mlglit  be  filed,  registered, 
or  recorded  Is  guilty  of  a  felony.  From  a 
judgment  sustaining  a  demurrer  to  the  In- 
fonnation,  the  People  appeaL    Affirmed. 

Attorney  General  Webb  and  C  M.  Flckert, 
Dist  Atty.,  and  Maxwell  McNutt  and  T.«uls 
Ferrari,  Asst  Dlst  Attys.,  all  of  San  Fran- 
cisco, for  the  People.  D.  J.  Hall  and  G.  A. 
ODdl,  both  of  Richmond,  for  respondent 

LENNON,  P.  J.  The  defendant  In  this  case 
was  charged  In  an  Information  filed  In  the 
dty  and  county  of  San  Francisco,  with 
baring  violated  section  115  of  the  Penal 
Code,  which  reads  as  follows:  "Every  person 
who  knowingly  procures  or  offers  any  false 
or  forged  instrument  to  be  filed,  registered, 
or  recorded  In  any  public  office  within  this 
state,  which  Instrument,  If  genuine,  might 
tie  filed,  or  registered,  or  recorded  under 
any  law  of  this  state,  or  of  the  United 
States,  is  guilty  of  a  felony."  The  Instru- 
ment referred  to  In  the  charging  part  of  the 
Information  was  set  out  In  full,  and  purports 
to  be  a  duplicate  certificate  of  birth  signed 
by  the  defendant,  wherein  he,  as  the  attend- 
ing physician,  certified  that  on  September 
10, 1910,  he  attended  the  birth  of  a  male  ctilld 
in  the  dty  and  county  of  San  Francisco, 
named  Charles  Eugene  Sllngsby;  that  the 
name  of  the  father  of  said  child  was  Charles 
Benry  Beynard  Sllngsby,  and  that  the  maiden 
name  of  the  mother  of  said  child  was  Dorothy 
Morgan  Gutler.  The  Information  further 
alleged  that  the  defendant  unlawfully,  will- 
fully, feloniously,  and  knowingly  procured 
said  certificate  to  be  filed,  registered,  and 
recorded  in  the  office  of  the  state  board  of 
bealtb.  In  which  office  said  certificate,  if 
genuine,  might  have  been  filed,  registered, 
and  recorded  nnder  the  laws  of  the  state 
of  California.  It  was  spedflcally  charged  In 
the  information  that  said  certificate  was 
talse  in  the  particulars  that  neither  of  the 
parties  mentioned  therein  was  respectively 
the  fathw  or  mother  of  the  said  child ;  that 
tbe  real  father  and  mother  of  the  said  child 
were  respectively  one  Peter  Colvln  and  one 
lilllan  Anderson,  all  of  which  the  Informa- 


tion alleged,  the  defendant  well  knew  at  the 
time  he  procured  said  certificate  to  be  filed, 
registered,  and  recorded.  The  defendant's  de- 
murrer to  the  Information  was  allowed  by  the 
court,  and  the  People  have  appealed. 

[1]  It  appears  from  the  record  before  ns 
that  the  demurrer  was  allowed  solely  upon 
the  ground  that  the  Information  did  not  state 
facts  sufficient  to  constitute  a  public  offense. 
In  our  opinion  the  demurrer  upon  the  ground 
stated  was  well  taken  and  rightfully  allowed. 
A  birth  certificate  Is  not  an  Instrument  with- 
in the  meaning  of  the  term  as  used  in  section 
115  of  the  Penal  Code.  The  context  of  that 
section  does  not  indicate  that  the  term  "in- 
strument" as  employed  therein  was  Intended 
to  mean  an^hlng  different  In  form  and  effect 
from  the  "Instrument"  repeatedly  referred 
to  In  numerous  and  various  other  sections 
of  our  code  system.  Nothing  to  the  contrary 
appearing  (eltther  expressly  or  Impliedly) 
from  the  language  of  the  code  section  under 
discussion,  it  is  Inconceivable  that  the  Legis- 
lature intended  that  the  word  "instrument" 
as  used  In  that  section  should  have  any  dif- 
ferent or  broader  meaning  than  that  uni- 
formly contemplated  by  every  other  code 
section  wherein  the  word  is  to  be  found.  It 
must  therefore  be  presumed  that  the  word 
"instrument,"  as  used  In  section  116  of  the 
Penal  Code,  Is  limited  In  its  meaning  and  ap- 
plication to  that  class  of  Instruments  In- 
variably referred  to  throughout  our  statutes. 
Hoag  V.  Howard,  55  Gal.  564;  MlUer  v. 
Dunn,  72  Cal.  402,  14  Pac.  27, 1  Am.  St  Rep. 
67. 

[2]  Generally  the  term  "Instrument"  as 
applied  to  documents  necessarily  Imports  a 
paper  writing;  but  every  paper  writing  is 
not  necessarily  an  instrument  within  the 
settled  statutory  meaning  of  the  term.  With 
reference  to  writings  the  term  "instrument" 
as  employed  in  our  statutes  has  been  defined 
to  mean  an  agreement  expressed  In  wilting, 
signed  and  delivered  by  one  person  to  another, 
transferring  the  title  to  or  creating  a  lieu 
on  real  property,  or  giving  a  right  to  a  debt 
or  duty.  Hoag  v.  Howard,  supra;  Foorman 
V.  WalUce,  75  Gal.  552,  17  Pac.  «80.  This 
definition  of  the  term  as  applied  to  writings 
contemplated,  created,  and  controlled  by  va- 
rious code  provisiona  has  been  repeatedly 
followed  and  applied  in  a  variety  of  cases. 
Thus,  for  example,  it  has  been  held  that  a 
notice  of  lis  pendens  is  not  an  Instrument  In 
the  sense  contemplated  by  our  statutes  (War- 
nock  V.  Harlow,  96  Gal.  298,  31  Pac.  IB6, 
31  Am.  St  Rep.  200);  that  a  map  is 
not  an  Instrument  within  the  meaning 
of  the  recording  act  (Goiton  L.  &  W.  Co. 
V.  Swartz,  09  Cal.  278,  83  Pac.  878);  that 
neither  an  attachment  nor  a  Judgment  is  an 
Instrument  within  the  meaning  of  section 
1107  of  the  Civil  Code  (Wolfe  v.  Langford, 
14  GaL  App.  359,  112  Pac.  203),  and  that  A 
notice  of  a  claim  of  water  rights,  although 
required  to  be  recorded  by  section  1415  of 
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the  CItU  Code,  is  not  an  InBtnunent  wltbln 
the  accepted  definition  of  statutory  Instm- 
mentB.  De  Wolfsklll  t.  Smith,  5  Cal.  App. 
175,  89  Pac.  1001. 

An  unbroken  line  of  authorities  from 
other  Jurisdictions  uniformly  concur  In  the 
definition  of  a  statutory  Instrument  adopted 
and  accepted  In  this  state.  Particularly  in 
point  Is  the  case  of  the  State  t.  Kelsey,  44  N. 
J.  Law,  pp.  1,  S2.  In  that  case  the  Secretary 
of  State  sought  to  recover  certain  fees  for 
filing  In  his  office  every  certificate  of  birth, 
marriage,  and  death;  and  the  court  was 
called  upon  to  construe  a  statute  which  gave 
to  the  Secretary  of  State,  among  other  fees, 
12  cents  for  "filing  every  bond  or  other  In- 
strument of  writing  of  a  pubUc  nature."  The 
court  in  effect  held  that  the  phrase  "Instru- 
ment of  writing,"  In  its  tnstrlnslc  significa- 
tion and  standing  alone,  did  not  embrace 
every  possible  paper  writing,  but  only  paper 
writings  of  a  particular  class,  which  did  not 
indnde  certificates  of  birth.  The  conclusion 
arrived  at  In  the  case  last  dted  was  based 
upon  substantially  the  same  reasoning  which 
Is  the  foundation  for  the  definition  of  "in- 
strument" adopted  by  the  courts  of  this  state. 

For  the  reasons  stated  we  are  forced  to 
the  conclusion  that  the  birth  certificate  al- 
leged to  have  been  prepared  and  procured  to 
be  filed  by  the  defendant  in  the  present  case 
contains  noae  of  the  essentials  of  a  statuto- 
ry Instrument;  and  therefore  the  conduct 
charged  against  the  defendant  In  the  Infor- 
mation, however  reprehensible  it  may  be  from 
a  moral  and  ethical  point  of  view,  is  not 
punishable  under  the  provisions  of  section 
115  of  the  Penal  Code. 

The  order  appealed  from  is  affirmed. 


We  concur: 
GAN,  J. 


BICHABDS,    J.;     KBBRI- 


PEOPLB  V.  MANCD80.    (Cr.  449.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Oct.  31,  19ia) 

1.  Cbimtnai.  Law  (§  678*)— Tbiai/— Election 
Between  Acts— Necessitt. 

Where  a  single  act  of  intercourse  is  charg- 
ed and  a  series  is  proven  in  a  prosecution  for 
rape,  the  prosecution  must  make  an  election. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i§  1580-1583;  Dec.  Dig.  i 
678.*] 

2.  Cbiuinal  Law  (|  1036*)— AffkaI/— Objec- 
tion Below— Necessitt. 

In  a  prosecution  for  statutory  rape,  where 
a  specific  act  of  intercourse  was  alleged  in  the 
information,  and  proof  of  that  act  and  a  great 
many  others  was  made  without  objection,  ac- 
cused, who  made  no  complaint  that  he  was  in 
doubt  as  to  which  act  was  relied  on,  cannot  ob- 
ject on  appeal  that  the  state  made  no  election. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §g  1631-1640,  2639-2641 ;  Dec. 
Dig.  i  1036.*] 

3.  Ckiuinal  Law  (|  1171*)— Appeal— Habu- 
LESS  Ebbob. 

In  a  criminal  prosecution,  improper  argu- 
ment by  the  district  attorney  that  accused  had 


served  a  term  of  imprisonment  la  Iiarmless, 
where  a  statement  to  tiie  same  effect  had  inad- 
vertently crept  into  the  case  before  the  aiga-    ~ 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3126,  3127;  Dec.  Dig.  % 
1171.*] 

4.  CBiunrAL  lAW  (I  1037*)— Appeal— Pres- 
entation or  Obounds  or  Bevikw  in 
CoTTBT  Below. 

Improper  argument  of  the  prosecutor  can- 
not be  taken  advantage  of  on  appeal,  where  the 
trial  court  was  not  requested  to  instruct  the 
Jury  to  disregard  it,  and  no  assignment  of  mis- 
conduct was  made  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  1691,  2645;  Dec.  Dig.  § 
1037.*] 

5.  Criminal  Law  (S  730*)— Tbial— Impbopbb 
Abouicent. 

In  a  criminal  prosecution,  improper  argu- 
ment by  the  prosecutor,  to  the  effect  that  he 
could  not  go  fully  into  defendant's  story  of  the 
case  because  of  his  very  meager  direct  exami- 
nation, is  rendered  harmless,  where  the  jury 
were  admonished  to  disregard  it :  it  being  pre- 
sumed that  they  obeyed  the  court  s  instructions. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1693 ;  Dec.  Dig.  S  730.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Fiancisco;  William  P.  Law- 
lor.  Judge. 

Antone  Mancoso  was  convicted  at  tape, 
and  he  appeals.    Affirmed. 

James  F.  Johnson,  of  Sacramento,  and 
George  S.  Barkley,  of  San  Francisco,  for  ap- 
pellant    U.  S.  Webb,  Atty.  Oen.,  for  the 

People. 

KERBIGAN,  J.  The  defendant  was  con- 
victed upon  a  charge  of  rape  upon  the  person 
of  a  child  under  the  age  of  consent  The  ap- 
peal is  from  the  Judgment  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

[1 ,2]  It  is  true,  as  asserted  by  the  defend- 
ant, that  in  prosecutions  for 'rape,   where  a 
single  act  is  charged  and  a  series  of  acts  of 
sexual  intercourse  are  proved,  the  prosecu- 
tion must  select  the  particular  act  relied  up- 
on.    People  V.  Castro,  133  CaL  11,  65  Pac. 
13.    But  In  the  present  case  a  spedflc  act 
was   alleged  in   the   information,    and   that 
act  with  a  great  many  others  was  proved. 
No  objection  was  made  to  any  of  this  testi- 
mony,  nor  did  the  defendant  complain  at 
any  time  during  the  trial  that   he   was  In 
doubt  as  to  which  act  of  sexual  intercourse 
was  the  basis  of  the  prosecution.    Apparent- 
ly the  district   attorney  relied    particularly 
on  the  act  alleged;  but  in  any  event  the  de- 
fendant, in  view   of  the   condition    of  the 
record,  must  be  deemed  to  hare  waived  any 
right  he  may  have  bad  to  a  more  definite 
selection  of  the  principal  act 

[3, 4]  Complaint  Is  also  made  that  the  dis- 
trict attorney  was  guilty  of  misconduct  in 
two  instances.  The  first  arose  when  the  dis- 
trict attorney  brought  out  on  the  cross- 
examination  of  the  defendant's  wife  that  the 
defendant  had  served  a  term  of  Imprison- 
ment in  the  county  Jail.    That  error  on  the 
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part  of  the  (Ustrlct  attorney  could  not  hare 
injured  the  defendant  for  tbe  reason  that  a 
statement  to  the  same  effect  had  Inadvertent- 
ly cr^t  into  the  case  prior  to  the  time  when 
ttte  qnestlon  now  complained  about  was  ask- 
ed. Moreover,  no  assignment  of  misconduct 
was  made  at  the  time,  nor  was  the  court  re- 
quested to  Instruct  the  jury  to  disregard  the 
objectionable  question.  Therefore  the  i>08si- 
billty  of  injury  resulting  to  the  defendant  in 
consequence  of  that  question  cannot  now  be 
considered.  People  t.  Walker,  IS  Cal.  App. 
400,  U4  Pac.  1009. 

[S]  The  second  act  of  misconduct  to  which 
objection  Is  made  occurred  during  the  ar- 
gument to  the  Jury  by  the  district  attorney, 
when  he  observed  in  effect  that  he  could  not 
go  fully  into  defendant's  story  of  the  case 
on  cross-examination  because  of  his  very 
meager  direct  examination.  Assuming  that 
the  representative  of  the  people  in  this  con- 
nection overstenped  the  strict  legal  rights  of 
the  defendant,  the  court  Immediately,  upon 
objection,  directed  the  Jury  to  disregard  the 
conunent,  which  admonition  we  will  presume 
the  Jury  obeyed  (People  v.  Overacker,  15 
CaL  App.  620,  115  Pac.  756),  and  that  no  In- 
jury resulted  to  the  defendant 

The  defendant  finally  asserts  that  the 
conrt  committed  prejudicial  error  by  modify- 
ing a  certain  instruction  to  the  Jury  offered 
by  hluL  Tile  same  instructicKi  with  the  iden- 
tical modification  was  given  in  the  case  of 
People  T.  Von  Perhacs,  20  CaL  App.  48,  127 
Pac.  1048  (decided  October  4,  1912);  and 
tbete  it  was  held,  as  we  hold  again  in  this 
case,  tliat  the  action  of  the  court  is  not  sub- 
ject to  any  Just  criticism. 

This  disposes  of  all  the  points  raised  by 
tlie  defendant. 
The  Judgment  and  order  are  affirmed. 

Weooncnr:  LBNNON,  P.  J.;  RICHARDS,  3. 


PEOPLE  V.  GUARAGNA-     (Cr.  462.) 
(District  (3onrt  of  Appeal,  First  District,  Cal- 
ifornia.   Oct  29,  1913.)   - 
X  iNDionoirr  ahd   iRFoaicATioir   d   71*)— 

CnTAlRTT— ABOBTION. 

An  information  chai^ng  that  the  abortion 
mi  committed  by  the  use  of  "instmmenta  in 
and  about  and  within  the  body"  of  proaecnting 
witneaa,  without  naming  the  instrument  used, 
was  not  demurrable  for  uncertainty. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Infonnation,  Cent.  Dig.  n  144,  174,  193, 
194;  Dec  Dig.  4  71.*] 

2.  Abobtion    (I  6*)  —  Stjfficiekct   o»   Bvi- 

DKICE— ChaBACTXB  or  IRSTBUKEHT. 

An  information  charging  abortion,  which 
alleged  that  the  character  of  the  inatrument 
used  was  unknown,  was  sufficient 

[Ed.  Note.— For  other  cases,  aee  Abortion, 
Cent  Dig.  §§  8-14;    Dec.  mTi  B.*] 

3.  Abobtion  (!  5*) — SirmciENCT  of  Aixxoa- 
noNs— (Thabactkb  of  Instbuvent. 

An  allegation  of  the  information  that  the 
inatroments  employed  were  used  "in  and  about 


and  within  the  body"  of  prosecutrix  snffidently 
indicated  the  manner  in  which  the  offense  was 
committed. 

[£>L  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  H  &-14 :  Dec.  Dig.  |  5.*] 

4.  CuiaNAi.   Law   ^   720*)  —  ABOUUKfT  of 

DlSTBICT  ATTOBirXT. 

The  fact  that  certain  evidence  was  de- 
veloped on  cross-examination  of  the  people's 
witneasea  did  not  preclude  the  district  attorney 
from  commenting  thereon  in  argument.  If  such 
comments  were  otherwise  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Gent  Dig.  H  1670,  1671;    Dec.  Dig.  f 

5.  CannNAX  Law  (|  829*)— Triai/— Reqtjsst- 
CD  Instbuotions. 

Requested  instructions  were  properly  re- 
fused, the  subject-matter  of  which  was  fully 
covered  by  instructions  given. 

[Ed.  Note. — For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  |  20U;    Dec.  IMg.  |  829.*] 

0.  Gbikinal  Law  (|  1130*)— APFiAir-BBiir 

— StTTFIOMNCT. 

Where  appellant's  brief  does  not  discuss 
any  particular  point  concerning  some  18  rulings 
on  evidence  aaaigned  as  error  but  merely  re- 
fers to  the  pages  and  folios  of  the  tranacript 
where  the  rulings  and  objections  are  found,  the 
appellate  court  will  not  review  such  alleged 
error. 

(E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2956,  2965-2970,  3205: 
Dec.  Dig.  {  1130.*] 

Appeal  from  Superior  Court,  Alameda 
County;    William  H.  Donahue,  Judge. 

Rosy  Ouaragna  was  convicted  of  aborti<m, 
and  appeals  from  the  Judgment  and  an  or- 
der denying  a  motion  for  a  new  triaL  Af- 
firmed. 

H.  D.  Gill  and  W.  H.  O'Brien,  both  of  Oak- 
land, and  Frank  Sprague,  of  Sonoma,  for  ap- 
pellant Attorney  General  U.  S.  Webb,  for 
the  People. 

LBNNON,  P.  J.  The  defendant  was  con- 
victed of  the  crime  commonly  called  abor- 
tion, and  which  is  defined  by  section  274  of 
the  Penal  Code.  She  has  appealed  from  the 
Judgment  and  from  an  order  denying  her  mo- 
tion for  a  new  triaL 

[1]  The  charging  part  of  the  information 
was  not  demurrable  upon  the  ground  of  un- 
certainty. Primarily  the  purpose  of  precision 
in  pleading  the  particulars  of  a  crime  is  to 
preclude  the  possibility  of  a  second  prose- 
cution for  the  same  act  and  at  the  same 
time  to  inform  the  defendant  with  reasonable 
certainty  of  that  which  he  will  be  called  up- 
on to  meet  and  defend  against  npon  the  trial. 

The  information  in  the  present  case  alleged 
in  the  language  of  the  statute  the  doing  of 
every  act  essential  to  the  commission  of  the 
crime  as  defined  by  section  274  of  the  Penal 
Code,  and  8];>eciflcally  charged  that  such 
crime  was  committed  by  the  use  of  "instru- 
ments in  and  about  and  within  the  body"  of 
the  person  named  as  the  victim  of  the  alleged 
abortion.  This  being  so,  it  is  obvious  that 
the  judgment  of  conviction  in  the  present 
case  could  be  readily  and  successfully  plead- 
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ed  as  a  bar  to  a  second  prosecutton  of  the 
defendant  for  the  acts  charged  In  the. pres- 
ent Information.  True,  the  Information  did 
not  by  name  or  description  Indicate  the  char- 
acter of  the  instruments  alleged  to  have  been 
employed  In  the  commission  of  the  offense, 
nor  did  It  specify  the  manner  in  which  such 
Instruments  were  used  Nevertheless,  In  Its 
entirety  It  fairly  and  with  sufficient  certainty 
Informed  the  defendant  of  all  that  was  rea- 
sonably necessary  for  her  to  know  In  order 
to  prepare  and  present  an  Intelligent  and 
honest  defense.  It  was  not  absolutely  neces- 
sary to  allege  the  name  of  the  Instrument 
used  to  produce  the  abortion.  State  t.  Reed, 
45  Ark.  333;  Commonwealth  v.  Noble,  165 
Masa  13,  42  N.  E.  328;  Commonwealth  v. 
Thompson,  159  Mass.  66,  33  N.  E.  1111 ;  Com- 
monwealth V.  Corkln,  136  Mass.  429;  Com- 
monwealth T.  Jackson,  16  Gray  (Mass.)  187; 
People  v.  Lehman,  2  Barb.  (N.  Y.)  216,  220. 

[2]  The  Information  would  have  been  good 
beyond  cavil  If  It  had  alleged  that  the  char- 
acter of  the  Instrument  employed  to  produce 
the  abortion  was  unknown.  Baker  v.  Peo- 
ple, 105  IlL  452.  This  must  be  so;  otherwise 
crimes  of  the  character  under  discussion 
would  frequently  go  unpunished.  Obviously 
an  allegation  that  the  Instruments  used  were 
unknown  would  not  have  rendered  the  Infor- 
mation more  certain  or  efficacious  than  it 
is  in  its  present  form ;  and  therefore  we  can- 
not conceive  of  any  sound  reason  why  the  in- 
formation would  not  be  equally  good  with- 
out such  allegation. 

[3]  The  allegation  that  the  instruments  em- 
ployed to  produce  the  abortion  were  used  "In 
and  about  and  within  the  body"  of  the  per- 
son who  submitted  to  the  operation  sufficient- 
ly indicated  the  manner  in  which  the  offense 
was  committed.  The  meaning  of  this  alle- 
gation should  be  clear  to  every  person  of  or- 
dinary intelligence;  and  the  contention  tliat 
it  might  be  construed  to  mean  that  the  in- 
struments were  inserted  in  the  nose  or  the 
ear  cannot  be  taken  seriously. 

[4]  The  district  attorney  did  not  trans- 
gress the  limits  of  legitimate  argument  In 
his  presentation  of  the  people's  case  to  the 
Jnry.  He  was  well  within  the  record  when 
he  declared  that  the  evidence  upon  the  whole 
case  disclosed  that  the  defendant  was  gen- 
erally reputed  to  be  a  professional  abortion- 
ist. This  declaration  was  not  the  result  of  a 
mere  deduction  from  the  evidence  but  was 
based  upon  positive  testimony  developed  by 
counsel  for  the  defendant  upon  cross-exami- 
nation of  two  of  the  people's  witnesses,  to  the 
effect  that  the  defendant  was  generally  re- 
puted to  be  engaged  In  the  business  of  pro- 
ducing abortions.    The  fact  that  this  testi- 


mony was  developed  upon  cross-examination 
did  not  detract  from  Ite  value  as  evidence 
nor  preclude  the  district  attorney  from  com- 
menting upon  It 

[5]  The  trial  court  did  not  err  in  refusing 
to  give  certain  requested  Instructions,  which 
were  to  the  effect  that  the  Jury  should  ac- 
quit the  defendant  If  it  found  that  the  abor- 
tion charged  was  produced  by  means  of  drugs 
and  not,  as  alleged  In  the  Information,  by  the 
use  of  Instruments.  The  subject-matter  of 
these  Instructions  was  clearly,  completely, 
and  correctly  covered  in  the  charge  ot  the 
court. 

The  evidence  is  sufficient  to  support  the 
verdict  and  Judgment  The  testimony  pro- 
.dnced  upon  the  trial  Is  too  voluminous  to  be 
even  summarized  In  this  opinion;  and  there- 
fore it  must  suffice  for  us  to  say  that  upon 
a  careful  reading  of  the  record  we  are  sat- 
isfied that  the  evidence  upon  the  whole  case, 
direct  circumstantial,  and  opinion,  was  am- 
ply sufficient  to  Justify  the  finding  ot  the 
Jury  implied  from  the  verdict  that  the  de- 
fendant, by  means  of  instruments  of  some 
kind,  committed  the  crime  charged  In  the  in- 
formation, with  the  knowledge,  Intent  and 
purpose  therein  alleged. 

It  was  objected  at  the  trial  that  the  hy- 
pothetical question  put  to  the  prosecution's 
expert  witnesses  was  not  based  upon  the  evi- 
dence in  the  case.  When  directed  by  the  trial 
court  to  point  out  wherein  the  question  was 
deficient  in  ite  statement  of  the  evidence, 
counsel  for  the  defendant  designated  only  one 
particular  in  support  of  his  objection.  The 
record  shows  that  the  question  objected  to 
conformed  to  the  evidence  in  the  particular 
pointed  out  and  in  Ite  entirety  fully  and  fair- 
ly Eteted  the  evidence  adduced  upon  the 
whole  case.  The  objection,  therefore,  was 
not  well  taken  and  was  rightfully  overruled. 

[I]  Some  18  rulings  of  the  trial  court  made 
upon  the  admission  or  rejection  of  evidence 
are  generally  assigned  as  error.  No  particu- 
lar point  concerning  any  one  of  these  rulings 
is  discussed  in  the  brief  of  cotinael  for  the 
defendant  We  are  merely  referred  to  the 
pages  and  folios  of  the  transcript  where  the 
objections  and  rulings  are  to  be  found.  This 
court  is  not  required  to  examine  and  pass 
upon  pointe  thus  presented.  Peoide  v.  Woon 
Tuck,  120  CaL  294,  52  Pac.  833;  People  v. 
McLean,  135  Cal.  306,  67  Pac.  694;  People 
T.  Cebulla,  137  CaL  814,  70  Pac  181;  Peo- 
ple V.  Chutnacut  141  CaL  682,  76  Pac  340. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We    concur:      KERRIGAN,     J.;      RICH- 
ARDS, J. 
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COT  A^rD  COUNTY  OF  SAN  FRANCISCO 
T.  MAIN  et  al.    (Civ.  486.) 

(Disbiet  Cooit  of  Appeal,  First  District,  Cali- 
fornia.    Oet  2S,  1913.) 

L  VAYIQAXLK  WATKB  a   16*)— TKSMIIf  ATION 

or  Navioabiutt  —  KioHn  or  ABurnna 

OWIIKBS. 

Where  a  creek  ceased  to  be  a  navigable 
■tream  prior  to  December  27,  1867,  while  com- 
plainant was  atiH  the  owner  of  land  which  de- 
fendant now  owns,  no  rights  of  way  as  a  navi- 
gable stream  ever  passed  to  defendant  or  to 
her  predecessors  in  interest 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  IMg.  |i  43-49,  51-63;  Dec  Dig. 
I16.*] 

2.  Natigabuc  Watus  (f  1*)— Navioabiutx 

— DEIBRHIIIATIOR— ' '  N  AVIQ  ABIX. '  ' 

Whether  or  not  a  stream  is  "navigable"  is 
a  question  of  fact,  at  least  in  the  absence  of 
a  legialative  declaration  as  to  its  navigability, 
and  is  determinable  b^  its  practical  utility  for 
navigation  during  ordinary_8taxe8  of  water  at 
any  particular  timer 

ffid.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  |§  5-16;    Dec  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  5,  pp.  4675-46S4:   voL  8,  p.  7728.] 

3.  Easekkktb  (1 30*)— NoirnsEB— BXTIROUISH- 

HE.fT— ADVEBSB  P088K88I0H. 

While  mere  nonuser  of  an  easement  ac- 
quired by  srant  for  any  period  of  time  will  not 
of  itself  extingnish  it,  yet  such  nonnser,  coupled 
with  an  actnal  and  physical  interference  with 
its  exercise  and  with  an  adverse  possession  of 
the  servient  tenement  for  the  statutory  period, 
vill  exting:msh  the  easement  by  limitations. 

[Ed.  Note.— For  other  cases,  see  Easementa, 
Cent  Dig.  H  77-79;   Dec  Dig.  {  30.*] 

4.  HuNZCIFAI.   ObBPOBATIOIlS    (I   668*)— PlTB- 

uo  Stbkktb— Vaoaiion. 

A  municipal  corporation  has  power  to  dose 
public  streets  in  the  method  provided  by  gen- 
eral laws  or  by  their  charters,  and  by  so  do- 
'mg  to  extinguish  the  public  right  of  way  over 
the  lands  thereof;  but  under  the  constitution- 
al  provision  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  com- 
pensation, the  exercise  of  the  statutory  meth- 
od for  closing  streets  does  not  of  itself  ex- 
tingnisb  the  right  of  abutting  property  owners. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.   H   1438-1440;    Dec 
IHg.  I  663.*] 
8.  LiioTATioN  OT  Actions  (|  68*)— Stbekts— 

Vacatioii— RioHTs  o»  Abtjttiiio  Ownebs— 

Loss  bt  Ijiiitatioiib. 

San  Francisco  in  1876  both  formally  and 
physically  closed  a  certain  street  and  maintain- 
ed adverse  possesion  of  the  lands  formerly  oc- 
cupied by  the  street  to  the  exdnrion  of  de- 
fendant an  abutting  property  owner,  and  her 
predecessors  in  interest  from  the  exercise  of 
any  right  or  easement  therein,  which  exda- 
rion  continued  for  at  least  ten  years,  during 
an  of  wUcfa  time  defendant  took  no  action  to 
assert  her  easement  over  the  property.  Dar- 
ing this  period  the  dty  erected  pnbUc  buildings 
thereon  and  constructed  valuable  and  perma- 
nent improvements  on  the  land,  the  destmction 
or  removal  of  which  wonld  be  required  to  af- 
ford defendant  a  right  of  way  over  the  land. 
Held,  that  defendanrs  right  either  to  an  ease- 
ment over  the  land  or  to  recorer  damages  for 
the  taking  of  such  easement  was  barred  by  Um- 
itations. 

[Ed.  Note.— For  other  cases,  see  Iiimitation 
of  Actions,  Cent  Dig.  {|  324-328,  346,  347 ; 
Dec  Dig.  i  5&*] 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco:  J.  M.  Seawell, 
Judge. 

Action  by  the  City  and  County  of  San 
Francisco  against  Charles  Main  and  others. 
Judgment  for  plaintiff,  and  defendant  Flora 
B.  MacDermot  appeals.    Affirmed. 

Prtngle  tt  PriBgle,  of  San  Frandsoo,  for 
awellant  Percy  V.  Long,  City  Atty.,  and 
Harry  O.  McKannay,  Asst  City  Atty.,  both 
of  San  Francisco,  for  respondent 

RICHARDS,  J.  This  is  an  action  brought 
by  the  city  and  county  of  San  Frandsco 
to  quiet  title  to  a  tract  of  land  lying  in  what 
was  formerly  the  bed  of  Mission  creek,  be- 
tween Tenth  and  Eleventh  streets,  and  form- 
ing a  part  of  the  southern  boundary  of  the 
lands  of  the  appellant  herein.  The  defend- 
ant Charles  Main  permitted  judgment  to  go 
against  him  by  default;  but  the  defendant 
Flora  B.  MacDermot  appeared,  and  filed  her 
answer  and  cross-complaint,  wherein  she 
averred  that  she  was  entitled  to  an  easement 
over  the  lands  in  question  based  upon  two 
distinct  claims  of  right  the  first  being  that 
Mission  creek  was  and  continued  to  be  a 
navigable  stream  Antil  a  time  after  the  date 
when  her  predecessors  acquired  title  to  the 
lands  she  now  owns  from  the  plaintiff  here- 
in; and  the  other  claim  being  that  after 
Mission  creek  ceased  to  be  navigable  it  be- 
came, and  for  some  years  continued  to  be,  a 
public  street  known  as  Channel  street;  that 
while  thus  open  as  a  public  street  the  prede- 
cessors in  Interest  of  the  appellant  had  the 
right  of  Ingress  and  egress  to  and  from  the 
land  she  now  owns  along  and  upon  it;  and 
that  the  said  street  having  been  closed  with- 
out her  consent  and  without  payment  of 
the  compensation  which  the  Constitution 
provides  shall  be  prepaid  when  private  prop- 
erty is  taken  for  public  use,  she  Is  still  en- 
titled to  her  right  of  way  over  said  property. 
The  plalntUTs  answer  to  the  cross-complaint 
of  said  defendant  consists  of  specific  denials 
of  its  averments,  and  also  of  a  plea  of  the 
statute  of  limitations. 

[1]  In  so  far  as  the  dain)  of  the  appellant 
to  an  existing  right  of  way  over  the  lands  in 
question  is  based  upon  the  fact  that  Mis- 
sion creek  was  once  a  navigable  stream,  we 
think  it  Is  fairly  dedudble  from  the  evi- 
dence that  Mission  creek  had  ceased  to  be 
a  navigable  stream  prior  to  December  27, 
1867,  the  date  when  the  lands  now  owned  by 
the  appellant  first  passed  from  the  owner- 
ship of  the  city  of  San  Frandsco  to  James 
Dows,  the  original  grantee  thereof. 

[2]  Whether  or  not  a  stream  Is  a  navigable 
stream  is  a  question  of  fact,  at  least  In  the 
absence  of  a  legislative  declaration  as  to 
its  navigability,  and  Is  determinable  by  Its 
practical  utility  for  navigation  during  ordi- 
nary stages  of  water  at  any  particular  time. 
Card  well  v.  Sacramento  County,  79  Cal.  347- 
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349,  21  Pa&  763.  It  appears  from  the  tran- 
script that  Mission  creek  waa  finally  and  ef- 
fbctnally  closed  to  navigation  at  least  as  ear- 
ly as  1864,  when  the  railroad  was  bnilt  across 
It  This  waa  while  the  city  of  San  Francisco 
was  stiU  the  owner  of  the  land  which  the  ai>- 
pellant  now  own&  It  necessarily  follows 
that  no  rights  of  way  over  Mission  creek  as  a 
navigable  stream  ever  passed  to  the  predeces- 
sors In  Interest  of  appellant 

As  to  the  second  contention  of  appellant, 
the  record  discloses  the  undisputed  fact  to 
be  that  on  or  about  the  16th  day  of  October, 
1876,  the  dty  and  county  of  San  Francisco 
physically  closed  to  public  use  that  portion 
of  Channel  street  which  occupied  the  bed  of 
Mission  creek  and  bounded  on  the  south  the 
lands  now  owned  by  the  appellant,  and  there- 
by obstructed  and  prevented  all  use  of  the 
same  by  the  predecessors  In  interest  of  the 
appellant  for  Ingress  to  and  egress  from  the 
property  now  owned  by  her ;  and  that  by  so 
doing  whatever  right  or  rights  of  way  ap- 
pellant or  her  predecessors  In  interest  may 
have  had  in  or  over  the  lands  In  question 
were  and  ever  since  have  been  obstructed, 
interfered  with  and  physically  taken  away. 

It  la  conceded  that  this  continued  Inter- 
ference with  appellant's  right  or  rights  of 
way  was  without  her  consent;  but  the  fact 
also  appears  that  for  a  period  of  more  than 
ten  years  from  and  after  the  date  of  the 
closing  of  Channel  street  and  obstruction 
and  denial  of  appellant's  right  or  rights  of 
way  therein,  no  legal  or  other  action  of  any 
kind  was  ever  taken  by  appellant  In  the  way 
of  Insisting  upon  her  rights  in  the  premises. 
During  all  of  this  time  the  dty  and  county 
of  San  Francisco  put  the  property  in  ques- 
tion to  uses  entirely  inconsistent  with  the 
recognition,  existence,  or  ezerdae  of  appel- 
lant's right  of  way  over  the  same.  The  re- 
spondent now  contends  that  the  claim  wliich 
the  appellant  here  asserts  to  an  existing 
right  or  rights  of  way  over  said  property  ia 
barred  by  the  statute  of  limitations. 

In  response  to  this  contention,  the  appel- 
lant insists  that  the  act  of  the  dty  and 
county  of  San  Francisco  in  dosing  Channel 
street,  and  thus 'destroying  appellant's  use 
of  the  same  amounted  to  the  taking  of  her 
property  for  a  public  use;  and  that  since 
the  Constitution  of  the  state  forbids  the  tak- 
ing of  private  property  for  public  use  with- 
out compensation  first  being  made  for  the 
property  thus  sought  to  be  taken,  and  since 
no  compensation  has  ever  been  offered  or 
made  in  the  manner  provided  by  law  for 
her  right  or  rights  of  way  thus  obstructed 
and  attempted  to  be  destroyed,  she  still  re- 
tains and  may  now  assert  the  same  under 
the  protection  of  this  constitutional  guar- 
antee. In  support  of  this  view  appellant 
dtes  the  case  of  Blgelow  v.  Ballerlno,  111 
CaL  B59,  44  Pac.  307.  An  ezamlnation  of 
that  case,  however,  will  show  that  no  ques- 
tion of  the  application  of  the  statute  of  11m- 
itations  waa  presented  by  either  the  plead- 


ings or  proofs,  and  that  the  court  was  not 
called  upon  to  decide  the  question  presented 
in  this  case.  The  question  here  presented  is 
whether,  notwithstanding  the  constitutional 
right  of  an  owner  of  private  property  to  in- 
sist that  his  property  sliall  not  be  taken  or 
damaged  for  public  use  without  compensa- 
tion first  having  been  made  and  paid  there- 
for in  the  manner  provided  by  law,  he  may 
not  lose  this  right  of  property  by  permitting 
the  period  prescribed  by  the  statute  of  limi- 
tations to  run  after  and  during  the  actual 
taking  of  the  property  and  destruction  of  the 
easement  by  physical  interference  with  its 
exercise,  without  any  efllort  on  liis  part  to 
assert  his  right  of  property  or  object  to  its 
spoliation. 

[3]  It  would  seem  to  be  well-settled  law 
that,  while  the  mere  nouuser  of  an  ease- 
ment acquired  by  grant  for  any  period  of 
time  will  not  of  Itself  operate  to  extinguish 
it  yet,  when  such  nonuser  is  coupled  with  an 
actual  and  physical  interference  with  its 
exercise  and  with  an  adverse  possession  of 
the  servient  tenement  for  the  period  prescril>- 
ed  by  law,  the  easemmt  will  be  extinguished 
by  the  bar  of  the  statute  of  limitations. 
Washburn  on  Easements  (4th  Ed.)  717,  719; 
Jones  on  Easements,  |  865,  6;  Currier  v. 
Howes,  103  CaL  431,  37  Pac.  S21.  That  this 
is  the  role  between  the  private  owners  of 
dominant  and  servient  tenements  there  can 
be  no  qaestion.  Does  this  rule  apply  in 
favor  of  a  munldpal  corporation  in  cases 
like  the  one  at  bar? 

[4]  The  right  of  munldpal  corporations  to 
dose  public  streets  in  the  method  provided 
by  general  laws  or  by  their  charters,  and  by 
so  doing  to  extinguish  the  public  right  of 
way  over  the  lands  thereof,  is  no  longer  open 
to  qnestlon ;  and  there  are  some  authorities 
wlilch  go  BO  tar  as  to  hold  that,  when  the 
statutory  method  for  dosing  streets  lias 
been  followed,  the  right  of  abutting  property 
owners  is  also  extinguished,  except  in  cases 
where  the  easement  is  shown  to  be  essential 
as  a  means  of  using  and  enjoying  the  abut- 
ting property.  Jones  on  Easements,  |  642. 
In  view  of  the  express  requirement  of  our 
Constitution,  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
compensation  first  being  made,  the  rule  in 
this  state  may  not  go  so  far — and  the  facta 
of  this  case  do  not  require  it 

[C]  The  evidence  herein  dearly  shows  that 
In  the  year  1876  the  munldpal  authorities 
not  only  formally,  but  actually  and  physical- 
ly closed  Channel  street,  and  have  ever  since 
maintained  the  adverse  possession  of  the 
lands  formerly  occupied  by  such  street  to 
the  exdusion  of  appellant  and  her  predeces- 
sors In  Interest  from  the  exercise  of  any 
right  or  easement  therein;  and  that  this  ex- 
clusion and  adverse  possession  on  the  part 
of  respondent  continued  for  at  least  ten 
years,  during  all  of  which  time  appellant 
took  no  action  of  any  kind  in  the  way  of 
an  assertion  of  her  easement    During  tlil^ 
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period  also  the  respondent  oected  public 
bnlldln^  and  constmcted  valuable  and  penna- 
seat  ImproTementB  upon  the  propertj,  tbe 
destncUon  or  removal  of  wblcb  would  be 
icqnlied  it  tbe  preaent  tardy  assertion  of 
appellant's  alleged  easement  were  to  be  up- 
bdd.  Dnder  these  drcnmstancea,  tbe  ease- 
ment of  appellant  in  and  over  said  lands 
must  be  beld  to  have'  been  long  since  barred 
bj  the  statute  of  limitations.  Tbls  is  tbe 
rale  as  between  private  owners  of  dominant 
aod  servient  tenementa  That  It  is  also  tbe 
role  as  between  the  private  owner  of  a  dom- 
biant  tenement  claiming  an  easement  in  pub- 
lic property,  with  respect  to  whicb  its  own- 
er, a  municipal  corporation,  bas  done  all  of 
the  acts,  and  claimed  and  ezerdsed  all  of 
the  il^ts  essential  to  establish  adverse 
possession  against  the  assertion  of  the 
easement,  during  the  statutory  period  re- 
quired in  order  to  support  a  plea  of  the 
Etatnte  of  limitations,  is  amply  sui^orted  by 
anthorlty.  Dillon  on  Municipal  Corporations 
(5th  Ed.)  i  978  (note),  1125,  1188,  1262,  and 
cases  dted. 

It  follows  that  the  Judgment  most  be  af- 
firmed, and  It  is  so  ordered. 

We  concnr:    L>E2NN0N,  P.   J.i    KE2BBI- 
GAN,  J. 


PEOPLB  T.  ONG  GIT.     (Or,  432.) 

(Kstiict  Court  of  Appeal,  First  District.  Oal- 
ifomia.     Nov.  3,   1018.) 

1.  CananAi.  Law  (J  942*)— Nkw  TbiaIt-Nxw- 

LT  DiSCOVKBBD  KVIDENCX. 

Newly  discovered  evidence,  which  tends 
only  to  contradict  and  impeach  the  testimony 
of  witnesses  for  the  prosecntion,  neither  war- 
ranto nor  requires  the  grantinx  of  a  new  trial. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Urn.  Cent  Dig.  ||  2316,  2331,  2332 ;  Dec  Dig. 
{942.*] 

2.  CBmniAi.  Law  (|  669*)— Tbiai— Bxoiu- 
siOM  ov  Pkbsons. 

In  a  criminal  prosecntion  it  is  not  ground 
for  tbe  exclusion  of  one,  whom  tbe  defense 
claimed  had  been  coaching  and  tampering  with 
witnesses,  that  he  was  guilty  of  improper  con- 
duct at  the  preliminary  examination  before  a 
magistrate. 

[Ed.    Note. — ^For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  i  1460;    Dec.  Dig.  |  659.»] 

3.  CRDaiiAL  Law  (|  659*)  — Tbiai,— Bxolu- 

BIOR  OF  PKBSOIIS. 

Bare  assertion  by  accused's  counsel  that  a 
certain  Chinaman  had  intimidated  other  Chinese 
witnesses  who  would  be  called  upon  to  identify 
accnsed,  and  that  his  mere  presence  would 
tend  to  coerce  them  into  giving  false  testimony, 
when  vehemently  denied  by  the  state  is  not 
SQch  a  showing  as  to  make  the  court's  refusal 
to  exclude  that  person  an  abuse  of  discretion. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Urn.  Cent  Dig.  |  1460 ;   Dec.  Dig.  i  659.*] 

4.  CannwAi.  Law  (f  665*)— TriaI/— Witnmbib 
— Statctb. 

While  Code  CSv.  Proc.  |  2043,  providing  for 
potting  witnesses  under  the  rule,  strictly  ap- 
plies only  to  a  witness  of  the  party  adverse  to 
tbe  oup  making  the  request,  it  may  be  liberally 


construed  so  as  to  apply  to  a  hostils  witness 
who  in  good  faith  has  been  subpoenaed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1649-1666^ ;  Dec.  Dig.  | 
666.*] 

B.   OUIOHAI.  Law   (I  665*)— TBIAI/— WlTNESS- 

Bs— Discretion  or  Coubt. 

A  request  to  put  witnesses  under  tbe  rule 
is  sddressed  to  the  discretion  of  the  trial  judge, 
and  it  is  not  sn  abuse  of  discretion  to  refuse  to 
put  a  witness  under  the  rule  where  he  hsd  appa- 
rently been  subpoenaed  by  accused  only  to  bring 
him  within  the  scops  of  the  exclusion  rule. 

[Ed.  Note. — For  other  cases '  see  CriminsI 
Lsw,  Cent  Dig.  U  1549-1566^ ;  Dec.  Dig.  | 
665.*] 

6.  WiTRTSSBS    (I   230*)— TBIAI/— EVIDBRCB. 

Where  sccused  was  a  Chinaman,  and  there 
were  many  Chinese  witnesses,  the  question  of 
the  socuracy  of  the  interpreter's  translation, 
who  was  testifying  as  to  their  evidence  at  the 
preliminanr  examination  for  the  purpose  of  im- 
peaching Chinese  writoesses,  is  one  of  fact  for 
the  jury,  and  evidence  of  his  skill  may  be  elicit- 
ed, but  it  is  proper  for  the  court  to  deny  an  of- 
fer of  sccused's  counsel  that  the  interpreter 
carry  on,  in  the  presence  of  the  jurv,  conversa- 
tion with  the  Chinese  witnesses  so  that  his  skill 
might  be  determined. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i{  811,  812 ;   Dec  Dig.  |  230.*] 

7.  Cbiminal  Law  (§  547*)- Tbiai/— Evidbncb. 

A  transcript  of  the  testimony  of  a  Chinese 
witness,  taken  at  the  coroner's  inquest,  is  in- 
admissible as  hearsay,  unless  the  interpreter 
or  some  other  witaess  familiar  with  the  lan- 
guage, who  heard  tbe  testimony,  testified  as  to 
the  sccnracy  of  the  transcript. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1237-1246;  Dec  Dig.  S 
647.*] 

8.  HoMioiDB  (f  309*)— Tbiai/— Inbtbi;ction8. 

Where  the  evidence  was  such  that  accused 
could  only  have  been  found  guilty  of  murder  or 
acquitted,  and  the  sole  defense  wss  mistaken 
identity,  the  refusal  of  requested  charges  on 
manslaughter  was  proper. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i|  649,  650,  662-655 ;  Dec  Dig.  1 
309.*] 

9.  CsninTAi.  Law  (|  829*)— Tbiai^Instbuo- 

TIORS. 

The  refusal  of  requested  Instructions  cov- 
ered by  the  charge  given  Is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;  Dec  Dig.  |  829.*] 

10.  HoiaciDB    ({  228*)  — CoBPUS   Dblicti  — 
Proof. 

Evidence  that  deceased  was  killed  by  a 
gunshot  wound  is  sufficient  to  establish  the 
corpus  delicti;  an  autopsy  upon  the  body  not 
being   necessary. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  471-476;   Dec.  Dig.  i  228.*] 

11.  CBnnnAi.  Law  (|  1144*)  — Trial- In- 

8TBUCTI0NB. 

Where  the  court  admonished  tbe  jury  to 
disregard  improper  argument  it  will  be  pre- 
sumed that  the  instruction  was  followed  and 
that  the  argument  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lsw,  Cent  Dig.  812736-2764,  2766-2771,  2774- 
2781,  2001,  3016-3037;   Dec  Dig.  {  1144.*] 

12.  Criminal  Law  (I  730*)— Trial— Iupbop- 
eb  Aboument  of  CotrNSEL. 

Ordinarily  it  is  the  better  practice  to  cor- 
rect an  abuse  In  argument  at  the  moment  the 
incident  occurs,  but  where  the  court  directed 
accused's  counsel  to  note  and  assign  as  miscon- 
duct any  remark  which  they  deemed  objection- 
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able  at  the  close  of  the  trgumenL  and  then  gave 
an  instruction  which  cured  the  errors,  the 
change  in  the  ordinary  practice  was  not  error. 
[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1693;  Dec.  Dig.  {  730.*] 
18.  Criuinal  Law  ({  730*)— Afpeai<— Habv- 

LE88   EBKOB. 

Where  the  coart  charged  the  jnry  that  ar- 
guments of  counsel  were  of  no  valae  except  in  so 
far  as  they  were  based  on  the  testimony,  and 
that  any  outside  matters  brought  into  the  case 
by  counsel  should  have  no  bearing,  erroneous 
argument  by  the  prosecutor,  not  hased  on  the  ev- 
idence, was  cured. 

[E<d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1693 ;  Dec  Dig.  t  730. 'J 

14.  WiTNEaeBB  (f  414*)— Photoqbaphb— Ad- 

MISSIBIIJTT. 

Where  the  defense  was  mistaken  identity, 
two  group  photographs,  including  defendant, 
were  properly  admitted  in  corroboration  of  a 
witness  whose  testimony  as  to  identity  was 
attacked  on  cross-examination,  where  the  wit- 
ness on  redirect  examination  testified  that  short- 
ly after  the  homicide  he  was  shown  the  photo- 
graphs and  identified  accused  as  one  of  tlie 
persons  who  had  participated  in  the  killing. 

fEU.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  1287,  1288;   Dec.  Dig.  i  414.*] 

Appeal  from  Superior  Coart,  Monterey 
County;  B.  V.  Sargent,  Judge. 

Ong  Git  was  convicted  of  mnrder  In  the 
first  degree,  and  from  that  Judgment  and  an 
order  denying  his  motion  for  a  new  trial,  he 
appeals.    Affirmed. 

Dangberty  &  Lacey,  of  Salinas,  for  appel- 
lant   U.  S.  Webb,  Atty.  Gen.,  for  the  People. 

LBNNON,  P.  J.  The  defendant,  Ong  Git, 
and  three  otber  Chinamen  were  Jointly  charg- 
ed with  the  murder  of  one  Lee  Lung  Mai. 
Upon  a  separate  trial  of  the  defendant,  Ong 
Git,  he  was  found  guilty  of  murder  in  the 
first  degree,  and  his  punishment  was  fixed  at 
life  imprisonment  This  appeal  is  from  the 
Judgment  and  an  order  denying  a  new  triaL 

[1]  The  motion  for  a  new  trial  was  ground- 
ed, among  other  things,  upon  alleged  newly 
discovered  evidence  which,  as  shown  by  af- 
fidavits and  the  testimony  of  witnesses  of- 
fered and  received  in  support  of  the  motion, 
tended  to  contradict  and  impeach  the  evi- 
dence of  one  McKeever,  a  witness  for  the 
people,  who  testified  upon  the  trial  that  he 
had  heard  the  shots  which  it  was  claimed  re- 
sulted in  the  death  of  the  deceased,  and  that 
shortly  thereafter  he  had  seen  the  defendant 
with  a  pistol  in  his  hand  running  away  from 
the  scene  of  the  homldde.  In  short  the  new- 
ly discovered  evidence  consisted,  as  stated  in 
the  opening  brief  of  counsel  for  the  defend- 
ant "in  part  of  contradictions  of  statements 
by  McKeever  as  to  what  he  had  done  and  in 
part  of  direct  and  affirmative  evidence  that 
the  witness  McKeever  was  in  another  place 
In  Salinas  at  the  time  when,  according  to  his 
testimony,  he  was  in  Chinatown  and  saw  the 
defendant" 

Aside  from  the  question  aa'  to  whether  or 
not  the  affidavits  filed  in  support  of  the  mo- 


tion show  that  tbe  evidence  relied  upon  for 
a  new  trial  could  not  with  due  diligence  hare 
been  discovered  and  produced  in  the  first  In- 
stance, we  are  satisfied  that  tbe  showing  as 
made  was  Insufficient  to  warrant  the  grant- 
ing of  a  new  trial  upon  tbe  ground  of  newly 
discovered  evidence.  Admittedly  the  only 
tendency  of  the  newly  discovered  evidence 
was  to  contradict  and  impeach  tbe  testi- 
mony of  the  witness  McKeever;  and  it  Is 
well  settled  that  such  evidence  neither  war- 
rants nop  requires  the  granting  of  a  new 
trial.  People  v.  Anthony,  66  Cal.  397:  People 
v.  McCurdy,  68  CaL  676, 10  Pac.  207;  People 
T.  Goldenson,  76  Cal.  328,  19  Pac.  161;  Peo- 
ple V.  Loul  Tung,  90  Cal.  377,  27  Paa  293; 
People  V.  Freeman,  92  Cal.  359,  28  Pac  261; 
People  V.  Holmes,  126  Cal.  462,  58  Paa  917. 
[2, 3}  We  are  nnable  to  perceive  how  de- 
fendant was  prejudiced  by  the  refusal  of  the 
lower  court  to  grant  the  request  of  counsel 
for  tbe  defendant  tbat  a  Chinaman  named 
Wong  Duck  be  excluded  from  the  courtroom. 
The  district  attorney  in  effect  declared  that 
tbe  assistance  of  this  particular  Chinaman 
was  needed  for  the  proper  presMitation  of 
tbe  prosecution's  case.  On  tbe  other  hand,  it 
appears  that  tbe  defense  desired  his  exda- 
sion  from  tbe  courtroom,  not  upon  tbe  groond 
that  be  was  to  be  a  witness  in  tbe  case,  but 
because,  as  it  was  claimed,  he  bad  coached 
some  of  the  witnesses  for  tbe  prosecution  and 
was  caught  openly  signaling  to  them  during 
tbe  preliminary  examination  in  tbe  Justices' 
court  It .  was  further  claimed  by  counsel 
for  the  defendant  tbat  the  mere  presence  of 
this  Chinaman  in  the  courtroom  would  oper- 
ate to  intimidate  certain  Chinese  witnesses 
who  would  be  called  to  identify  the  defend- 
ant as  one  of  tbe  persons  who  participated  in 
the  homicide  and  tend  to  coerce  them  Into 
giving  false  testimony.  These  contentions 
were  supported  in  the  lower  court  only  by 
the  vehement  assertions  of  counsel  for  the  de- 
fendant and  were  as  vehemently  disputed  by 
the  district  attorney.  Conceding,  however, 
that  the  Chinaman  in  question  bad  been 
guilty  of  tbe  misconduct  ascribed  to  him  at 
the  preliminary  examination  of  tbe  defend- 
ant this  in  itself  would  not  have  oonstitnted 
a  valid  ground  for  bis  exclusion  from  tbe 
trial  of  the  defendant  in  tbe  superior  court 
Tbat  was  a  matter  which  should  have  been 
called  to  the  attention  of  and  remedied  by  tbe 
Justice  of  the  peace  who  presided  at  the  pre- 
liminary examination.  If  It  were  true,  as 
counsel  for  tbe  defendant  claimed,  that  cer- 
tain of  tbe  witnesses  for  tbe  prosecution  had 
been  coached  by  tbe  Chinaman  in  question  to 
give  false  testimony,  tbat  was  a  fact  which 
might  have  been  developed  to  the  advantage 
of  tbe  defendant  upon  cross-examination  of 
tbe  suspected  witnesses,  or  by  Independent 
proof  with  such  cross-exaniination  as  a  foun- 
dation therefor,  but  such  fact  even  if  it  were 
established,  would  not  in  and  of  itself  be  suf- 
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fldent  to  compel  the  making  of  the  order  of 
eiclnsloa  If  coansel  for  the  defendant  real- 
ly believed  that  the  presence  In  the  courtroom 
of  the  Chinaman  in  question  would  result  In 
tbe  Intimidation  of  certain  witnesses,  then  a 
showing  to  that  effect  should  hare  been  made 
b;  more  effective  means  than  mere  assertion. 
Doabtless  if  a  proper  and  snffldent  showing  of 
tbe  likelihood  of  such  intimidation  had  been 
made,  the  trial  court,  in  the  exercise  of  its 
discretion,  would  have  made  and  enforced 
an  order  which  would  have  covered  the  sit- 
uation. 

[4,  i]  But,  apart  from  all  of  this,  the  pnr- 
pose  of  the  rule  permitting  the  exclusion  of 
witnesses  from  the  courtroom  upon  the  re- 
quest of  either  party  to  an  action,  civil  or 
criminal.  Is  to  prevent  such  persons  from 
hearing  the  testimony  of  a  witness  under  ex- 
amination. Strictly  construed,  the  rule  has 
application  only  to  a  witness  of  the  party  ad- 
verse to  the  party  making  tbe  request  Code 
CIt.  Proc.  2043.  Liberally  construed,  it 
doubtless  can  and  should  be  applied  to  a  hos- 
tile witness  who,  In  good  faith,  has  been  sub- 
poenaed to  testify  for  either  party  to  the  ac- 
tion. The  exclusion  of  a  witness,  however,  is 
not  a  matter  of  absolute  right  In  every  case. 
A  request  for  such  exclusion  la  addressed  to 
tbe  discretion  of  the  trial  judge,  the  exercise 
of  which  must  be  controlled  largely  by  the 
droimstances  of  the  Individual  case.  Peo- 
ple V.  Garnett,  29  Cal.  622;  People  v.  Sam 
Lung,  70  Cal.  515,  11  Pac.  673.  In  the  pres- 
ent case  tbe  Chinaman  in  question  was  nei- 
ther subpoenaed  nor  called  as  a  witness  for 
the  people;  and  all  of  the  circumstances  sur- 
rounding tbe  request  for  his  exclusion  justify 
the  inference  that  such  exclusion  was  not 
desired  upon  the  ground  that  he  was  to  be  a 
witness  in  the  case  on  either  side  but  rather 
because  be  might  be  of  some  assistance  to 
tbe  prosecution  in  the  presentation  of  its 
case.  In  other  words,  we  are  satisfied  that 
the  trial  court  was  justified  in  assuming,  as 
evidently  it  did,  from  the  statements  and  tac- 
it admissions  of  counsel  for  the  defense  that, 
although  the  Chinaman  In  question  was  sub- 
pcenaed  ostensibly  as  a  witness  for  the  de- 
fense, he  was  In  fact  placed  under  the  pro- 
cess of  tbe  court  merely  for  the  purpose  of 
laying  the  foundation  for  the  request  that  he 
be  excluded  from  the  courtroom.  Obviously, 
therefore,  the  mere  fact  that  he  had  been 
formally  subpoenaed  as  a  witness  for  tbe  de- 
foise  was  not  conclusive  nor  even  a  matter 
of  any  moment  In  tbe  consideration  and  de- 
termination of  the  request. 

The  record  before  us  does  not  support 
counsel  for  the  defendant  In  the  claim  that 
they  were  denied  the  right  to  cross-examine 
I<ee  Hlng,  a  witness  for  the  people,  as  to  his 
intimacy  and  conversations  with  Wong  Duck, 
the  Chinaman  whose  exclusion  from  the 
courtroom  was  requested.  To  the  contrary, 
the  record  shows  that  counsel  for  the  de- 
fense, despite  repeated  objections  and  ad- 


verse rnllngs  relating  to  tbe  form  and  repeti- 
tion of  various  questions,  persisted  in  the 
cross-examination  of  this  vvltness  and  eventu- 
ally succeeded  In  aecnrlng  negative  answers 
to  every  material  and  relevant  question  that 
was  asked  him. 

(•]  Robert  L.  Jones,  a  Chinese  Interpreter, 
was  called  and  sworn  as  a  witness  for  the 
defense  and  teeUfled  that  he  had  correcUy 
translated  the  testimony  given  by  tbe  several 
wltnessee  at  the  preliminary  examination 
from  the  Chinese  into  tbe  English  language. 
The  purpose  of  this  testimony  was  not  defi- 
nitely disclosed  in  the  lower  court;  but  ap- 
parentiy  it  was  intended  as  a  foundation  for 
the  subsequent  introduction  in  evidence  by 
way  of  impeachment  of  contradictory  state- 
ments appearing  in  tbe  transcript  of  the  tes- 
timony taken  at  the  preliminary  examlna- 
tioa.  Efowever  that  may  be,  upon  cross-ex- 
amination of  Jones,  the  Interpreter,  counsel 
for  the  people  endeavored  to  show  that  the 
witness  did  not  understand  the  different  dia- 
lects of  the  several  Chinese  wltnessee  who 
had  testified  at  the  preliminary  examination ; 
and,  vdth  the  purpose  of  offsetting  any  unfa- 
vorable inference  which  may  have  resulted 
from  such  cross-examination,  ooimsel  for  tbe 
defendant  requested  that  two  of  the  Chines^ 
witnesses  who  had  been  previously  sworn  in 
the  case  be  permitted,  in  the  presence  of  the 
jury,  to  converse  in  Chinese  with  tbe  witness 
under  examination  and  thereby  enable  the  lat- 
ter to  demonstrate  his  qualifications  as  au 
Interpreter  of  the  Chinese  language.  The 
trial  court  promptiy  and  properly  denied  the 
request 

It  may  be  conceded  that  the  accuracy  of  an 
Interpreter's  translation  of  testimony  is  a 
question  of  fact  which  must  ultimately  be  de- 
termined by  the  jury.  Skaggs  v.  State,  108 
Ind.  53,  8  N.  B.  685;  Schnier  v.  People,  23 
UL  17;  U.  S.  V.  Glbert,  26  Fed.  Cas.  Na 
16,204 ;  Thon  v.  Rochester  R.  R.  Co.,  83  Hun, 
443,  30  N.  Y.  Supp.  621;  Wharton's  Crlm. 
Ev.  I  4497.  It  follows  that  if  tbe  competency 
of  the  witness  to  Interpret  the  Chinese  lan- 
guage was  assailed,  or  doubt  thrown  upon 
the  accuracy  of  his  translation,  by  cross- 
examination  or  otherwise,  tbe  defendant  un- 
doubtedly had  the  right  to  show,  if  he  could, 
either  upon  redirect  examination  or  by  com- 
petent Independent  evidence  that  the  inter- 
preter was  not  only  not  lacking  in  ability  to 
translate  from  tbe  Chinese  into  tbe  English 
language  but  that  his  translation  of  the  tes- 
timony given  at  the  preliminary  examlnatioq 
was  correct  This  must  be  so,  because  the 
interpreter  was  nothing  more  nor  less  than 
a  witness  to  the  claimed  contradictory  state- 
ments sought  to  be  Introduced  in  evidence  by 
way  of  impeachment  (People  v.  Lem  Deo, 
132  CaL  199,  64  Pac  265) ;  and  obviously  tbe 
truth  of  his  testimony  might  have  been  Im- 
paired or  wholly  Impeached  by  the  methods 
usually  employed  and  sanctioned  to  discredit 
tbe  testimony  of  an  ordinary  witness.  Man- 
ifestly  the  situation  could  not  be  -  met  by 
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the  obTlong  afasordlty  whldi  would  be  certain 
to  result  from  the  Jabbering  Jargon  of  an 
unbridled  oriental  tongue  endeavoring  to 
demonstrate  to  an  American  Jury  a  Cauca- 
sian's knowledge  of  the  Chinese  language. 

[7]  The  defendant  offered  In  evidence  a 
transcript  of  the  testimony  taken  at  ttie  cor- 
oner's Inquest,  for  the  purpose  of  Impeaching 
two  of  the  witnesses  for  the  prosecution.  It 
was  claimed  that  such  transcript  would  show 
that  the  assailed  witnesses  had  made  previ- 
ous statements  which  were  contradictory  of 
and  wholly  irreconcilable  with  their  testi- 
mony on  Qie  trial,  which  was  to  the  effect 
that  they  were  present  at  the  homldde  and 
Identified  the  defendant  as  one  of  four  China- 
men who  participated  In  the  perpetration  of 
the  crime.  It  appears  that  the  testimony 
taken  at  the  coroner's  inquest  was  given 
through  the  medium  of  an  interpreter;  and 
for  that  reason  the  prosecution  objected  to 
the  transcript  as  containing  incompetent  evi- 
dence, unless  It  first  were  shown  by  the  tes- 
timony of  the  Interpreter  who  officiated  at 
the  Inquest  that  the  statements  attributed  to 
the  witnesses  referred  to  were  correct. 
Counsel  for  the  defendant  were  either  un- 
willing or  unable  to  produce  the  Interpreter 
as  a  witness ;  at  any  rate  the  interpreter  im- 
mediately In  question  was  not  produced  as  a 
witness,  and  accordingly  the  objection  was 
sustained  upon  the  ground  stated.  We  see  no 
error  In  the  ruling.  In  order  to  lay  the 
foundation  for  the  impeachment  of  the  as- 
sailed witnesses  it  was  first  necesBar7  to 
prove  that  they  had  made  the  contradictory 
statements  attributed  to  them ;  and  this  could 
be  done  only  by  "the  interpreter  or  some 
other  witness  who  had  heard  and  understood 
the  language  in  which  the  statemeinta 
•  *  •  were  made."  People  v.  Ah  Yute, 
66  Cal.  119.  Without  such  proof  the  recep- 
tion in  evidence  of  the  statements  attributed 
to  the  witness  and  alleged  to  have  been  made 
at  the  coroner's  Inquest  would  have  been 
a  transgression  of  the  rule  of  evidence  which 
excludes  hearsay  testimony.  People  v.  Lee 
Fat,  64  Cal.  627 ;  People  v.  Ah  Yute,  supra ; 
People  V.  Jan  John,  137  Cal.  220,  68  Pac. 
1063 ;  People  v.  Lowandowskl,  143  Cal.  674, 
77  Pac.  467;  People  v.  Jan  John,  144  CaL 
285,  77  Pac.  960. 

[t]  The  defendant's  requested  instructions 
dealing  with  the  definition  of  manslaughter, 
and  in  efTect  calling  for  a  conviction  of  such 
offense  If  the  killing  was  shown  to  have  been 
"committed  without  malice  and  in  a  sadden 
quarrel  or  heat  of  passion,"  were  rightftilly 
refused  by  the  trial  court  because  they  had 
no  xwssible  application  to  the  facts  of  the 
case  as  developed  upon  the  trial.  The  un- 
contradicted evidence  adduced  upon  behalf 
of  the  people  not  only  tended  to  but  did  show 
the  commission  of  a  willful,  deliberate,  and 
malicious  murder.  On  the  other  hand,  the 
defense  interx>osed  by  the  defendant  rested 
entirely  upon  the  theory  that  the  defendant 
was  not  the  person  who  fired  the  fatal  shots ; 


and  In  support  of  this  tlieory  connsel  for  the 
defendant  endeavored  to  show,  by  cross-ex- 
amination and  otherwise,  merely  that  certain 
witnesses  for  the  people  were  either  mistak- 
en or  wlllfally  false  In  their  identification  of 
the  defendant  as  one  of  the  perpetrators  of 
the  crime.  It  was  not  claimed  by  the  defend- 
ant In  the  oonrt  below,  nor  Is  it  pretended 
here,  that  the  dicnmstances  attending  the 
killing  as  revealed  by  the  evidence  upon  the 
whole  case  contained  the  slightest  sugges- 
tion of  a  sadden  quarrel  or  embodied  any 
of  the  essentials  of  manslaughter. 

We  are  satisfied  from  a  careful  fernsal  of 
the  record  before  as  that  the  evidence  on  the 
whole  case  compelled  the  Jury  either  to  find 
the  defendant  guilty  of  an  offense  of  greater 
magnitude  than  manslaughter  or  else  acquit 
him.  This  being  so,  the  trial  court  was  not 
required  to  charge  the  Jury  upon  the  subject 
of  manslaughter.  People  v.  Madden,  76  Cal. 
521,  18  Pac.  402;  People  v.  Barry,  90  Cal. 
41,  27  Pac.  62 ;  People  v.  Scott,  93  CaL  516, 
29  Pac.  123 ;  People  v.  McNutt,  93  OaL  6S8, 
29  Pac.  243;  People  v.  Lopez,  135  CaL  23, 
66  Pac.  965;  People  v.  Swist,  136  CaL  620. 
69  Pac.  223;  People  v.  Keith,  141  GaL  686, 
76  Paa  304 ;  Courteney  v.  Standard  Box  Co., 
16  CaL  App.  600,  117  Pac.  778. 

[I]  Complaint  Is  made  of  the  trial  court's 
refusal  to  give  certain  other  Instructions  re- 
quested by  the  defendant ;  bat  we  find  upon 
an  ln8i>ection  of  the  record  that  in  each 
instance  the  subject-matter  of  the  requested 
instruction,  in  so  far  as  it  correctly  stated 
the  law  was  sufficiently  and  clearly  covered 
in  the  charge  of  the  court  which  in  Its  en- 
tirety and  without  conflict  stated  to  the  Jury 
the  law  applicable  to  the  facts  of  the  case. 

[10]  There  is  no  merit  in  the  contention 
that  the  corpus  delicti  was  not  established 
at  the  trial  In  the  court  below.  We  have  nei- 
ther the  time  nor  the  Inclination  to  discuss 
the  hypercritical  analysis  made  of  the  evi- 
dence upon  this  phase  of  the  case  by  counsel 
for  the  defendant  It  will  suffice  to  say  that 
the  record  reveals  competent,  complete,  and 
uncontroverted  evidence  that  the  victim  of 
the  crime  was  dead,  and  that  he  died  aa  the 
Immediate  result  of  a  gunshot  wound  in- 
flicted by  the  defendant  An  autopsy  upon 
the  body  of  the  deceased  was  not  necessary 
to  the  establishment  of  the  corpus  delicti. 
People  V.  Wood,  146  CaL  659,  79  Pac.  367. 

[II]  Counsel  for  defendant  took  exception 
to  several  remarks  made  daring  the  argu- 
ment to  the  Jury  by  special  counsel  who  was 
employed  to  assist  the  district  attorney,  and 
assigns  such  remarks  as  prejudicial  miscon- 
duct We  fail  to  see  how,  in  any  specified  In- 
stance, the  rights  of  the  defendant  were  im- 
paired by  the  remarks  complained  of.  In 
any  event  the  trial  court  In  each  Instance 
admonished  the  Jury  to  pay  no  heed  to  sacb 
remarks;  and  presumably  the  admonitioQ 
was  observed. 

[12,13]  Finally,  during  the  course  of  the 
argument  the  trial  court  of  its  own  motion 
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ruled  that  no  further  exoeptlona  woold  be 
entertained  while  tbe  argument  was  In  prog- 
ress, and  directed  connsel  for  the  defendant 
to  note  and-  assign  aa  misconduct  any  remark 
whlcli  they  deemed  objectionable  and  preju- 
dicial at  the  close  of  the  argument. 

Ordinarily  it  la  better  practice,  no  doubt, 
to  correct  an  abuse  occurring  in  argument 
to  the  jury  at  the  moment  the  incident  oc- 
CDis.  In  the  present  case,  however,  the  pro- 
cednre  followed  apparently  became  necessary 
became  of  frequent  and,  in  many  cases,  un- 
warranted interruptions  of  the  argument; 
and  sach  ruling,  wliile  expediting  the  prog- 
ie«s  of  the  trial,  neither  hampered  nor 
banned  the  defendant  Counsel  for  the  de- 
fendant complied  with  the  ruling  of  the 
court,  and  at  the  close  of  the  argument  speci- 
fied seTeral  instances  in  wliich  it  was  claim- 
ed that  the  prosecuting  officers  had  misstat- 
ed the  evidence;  but  the  trial  court  in  its 
cbarge  to  the  Jury  covered  the  situation,  we 
tblnk,  by  admonishing  the  jury  that:  "The 
argoments  of  counsel  are  of  value  to  you  in 
four  deliberationa  only  in  so  far  aa  they  are 
baaed  upon  the  testimony  that  has  been 
given  to  you  by  the  witnesses  upon  the  stand. 
•  •  *  Any  outside  matters  ttiat  may  have 
been  brought  Imto  the  caae  by  *  *  * 
connsel  or  any  of  them  •  •  •  have  no 
bearing,  and  should  have  no  weight  with 
yon." 

[14]  Certain  exhibits,  ccmsisting  of  two 
photographs  of  a  group  of  Chinamen,  which 
indnded  the  defendant,  were  properly  ad- 
mitted in  evidence  for  the  purpose  stated  by 
the  district  attorney.  The  occasion  for  the 
offer  and  admission  in  evidence  of  these  ex- 
hibits arose  after  counsel  for  the  defendant 
had  endeavored  to  show  upon  cross-examina- 
tion that  Shortly  after  the  commission  of  the 
homicide  Iiee  Hing,  a  witness  for  the  people, 
was  uncertain  in  his  identiflcatlon  of  the  de- 
fendant as  one  of  the  guilty  parties.  Upon 
redirect  examination  the  witness  testified 
that  shortly  after  the  commission  of  the 
homicide  he  was  shown  the  exhibits  in  ques- 
tion by  the  district  attorney  and  thereupon 
recognized  and  identified  the  defendant  as 
one  of  tbe  persons  who  had  participated  in 
the  UUing  of  the  deceased.  The  purpose  of 
this  testimony  and  of  the  exhibits  accom- 
panying It  was,  as  in  efTect  stated  by  the  dis- 
trict attorney,  to  rebut  any  unfavorable  in- 
ference which  might  have  resulted  from  the 
cross-examination  by  showing  that  the  wit- 
ness, with  the  aid  of  such  exhibits,  could  and 
did  with  certainty  implicate  and  identify  the 
defendant  shortly  after  the  commission  of 
the  crime.  With  that  purpose  in  view,  and 
for  that  purpose  alone,  the  exliibits  in  ques- 
tion were  properly  admitted  in  evidence. 
People  ▼.  Ferrara,  18  Cal.  App.  271,  122  Paa 
1089. 

There  was  no  prejudicial  error  in  permit- 
ting the  witness   Shaimon  to  testify  to   all 


that  was  said  by  the  aereral  partlea  present 
upon  the  occasion  when  the  defendant,  Ong 
Git,  and  his  oodefendants  were  arrested. 
True,  Shannon  could  not  testiCf  positively 
that  the  defendant  in  the  case  at  t>ar  was 
present  on  the  occasion  referred  to ;  but  tliis 
fact  was  subsequently  established  by  compe- 
tent evidence. 

Having  discussed  and  disposed  of  all  the 
points  presented  upon  this  appeal  which  are 
worthy  of  mention,  and  it  appearing  that 
the  defendant  was  fairly  tried  and  justly 
convicted,  the  judgment  and  order  appealed 
from  are  affirmed. 


We    concur: 
ABDS.  J. 


KETRRIOAN,    J.;     RICH- 


LENNON,  P.  J.  It  Is  ordered  that  the  fol- 
lowing paragraph  be  added  to  the  opinion  of 
this  court  heretofore  filed : 

"It  is  but  fair  to  add  that  at  the  trial  the 
defendant  was  represented  by  counsel  other 
than  those  appearing  for  tiim  upon  the  ap- 
peal." 


PEOPLE  T.  KAWASAKI.     (Cr.  223.) 

(Diatrict  Court  of  Appeal,  Third  District.  Cal- 
ifornia. Oct.  28,  1913.  Behearing  Denied 
by  Supreme  Court  Dec.  26,  1913.) 

L  Criminal  Law  (I  572*)— TmaI/— Evidence 

— SumciBNCT. 

In  a  prosecution  for  homicide,  a  findinK 
against  accused's  claim  of  alibi  held  warranted 
under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f 1 1268,  1289-1291 ;  Dec  Dig. 
I  672.»] 

2.  Gbihinai.  Law  (J  829*)— TbiaIt-Instbuc- 

TIONS. 

Where  the  court  fully  charged  on  the  de- 
fense of  alibi,  tbe  refusal  of  a  requested  instruc- 
tion, which  added  nothing  to  the  one  given,  was 
proper. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Cent  Dig.  i  2011 ;   Dec.  Dig.  |  829.*] 

3.  Ceiminai.  Law  (i|  807,  811*)— Teial— IN- 

STKUCnONS. 

An  instruction  to  view  with  care  the  testi- 
mony of  those  testifying  to  defendant's  identity 
was  properly  refused,  being  argumentative  in 
form  and  directing  special  attention  to  one  par- 
ticular feature  of  the  testimony,  thus  conveyinjt 
the  implication  that  the  judge  was  distrustful 
of  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1787,  1805,  1959,  1960, 
1969-1972 ;   Dec.  Dig.  §§  807,  811.*] 

4.  CanaiiAi.  Law  (f  829*)— TaxAir-lNSTBuc- 

TIONa 

Where  tbe  court  charged  the  Jury  over  and 
over  again  that  they  should  acquit  if  they  had 
a  reasonable  doubt  of  defendant's  guilt,  and 
that  it  was  the  policy  of  the  law  tnat  many 
guilty  persons  should  escape  rather  than  one  in- 
nocent person  be  convicted,  the  refusal  of  a 
special  instruction  cautioning  the  jury  against 
evidence  of  identity  was  proper. 

[£}d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2011 ;   Dec.  Dig.  i  829.*] 
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B.  CBiunTAi.  Law  (|  670*)— Bvidbitob— Ad- 

laeaiBrLirr. 

Where  a  witness  testified  that  he  was  with 
accnsed  at  the  theater  on  the  night  of  the  kill- 
ing, the  exclusion  of  questions  as  to  when  the 
witness  heard  of  the  affray  and  whether  it  was 
before  going  to  the  theater  was  proper,  vhere 
it  was  not  stated  that  snch  evidence  was  sought 
to  be  introduced  to  show  that  the  homicide  was 
committed  while  accused  was  at  the  theater 
with  the  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  767,  1598^06;  Dec  Dig. 
{  670.*] 

6.  Witnesses  (i  288*)— Exaionatioh  of  Wit- 

NESSKS. 

Under  Code  CSv.  Proc.  |  2045,  providing 
that  the  direct  examination  must  be  completed 
before  the  cross-examination  begins,  unless  the 
court  shall  otherwise  direct,  it  u  not  improper, 
where  accused's  counsel,  though  surprised  by  a 
witness,  did  not  take  advantage  of  the  court's 
permission  to  examine  him  as  to  statements 
made  before  trial,  but  turned  the  witness  over 
for  cross-examination,  to  exclude  such  questions 
on  redirect  examination. 

[Ed.  Note.— For  other  cases,  see  Witnesaes, 
Cent.  Dig.  I  1003 :  Dec.  DigTl  288.*] 

T.  Cbiuinal  Law  (§  698*)— Receptiow  of  Ev- 

IDENCB— CBOSB-EzamINATION— FAII.17BE       TO 

Object. 

Where  accused's  counsel,  being  surprised 
by  a  witness,  did  not  examine  him  as  to  state- 
ments made  out  of  court,  accused  is  bound,  the 
state  having  been  allowed  without  objection  to 
cross-question  the  witness  as  to  such  state- 
ments, by  the  witness'  answers. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1651-1054;  Dec.  Dig.  I 
698.*] 

8.  WiTNEfiSXS     (I    880*)     —    EXAiniTATION     — 

Sttbpbise. 

Where  the  testimony  of  a  witness  called  by 
accused  was  not  unfavorable  but  simply  failed 
to  come  DP  to  accused's  expectations,  accused 
is  not  entitled  to  prove  that  the  witness  made 
contrary  statements  out  of  court 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  M  1210-1219;    Dec.  Dig.  §  380.*] 

9.  Criminal  Law  (HI  938, 1156*)— New  Trial 

— DlSCKETION    OF  TBIAL   COTJBT. 

Applications  for  new  trial  for  newly  dis- 
covered evidence  are  addressed  to  the  discretion 
of  the  trial  court,  and  it  will  be  presumed  on 
appeal  that  such  discretion  was  properly  exer- 
cised; the  presumption  controlling  where  the 
affidavits  are  conflicting. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §8  2306-2315,  2317,  3067- 
3071 ;   Dec.  Dig.  g{  938,  1156.*] 

Appeal  from  Superior  Court,  Sacramento 
County;  J.  W.  Hughes,  Judge. 

J.  Kawasald  was  convicted  of  murder  in 
'the  first  degree,  and,' from  the  Judgment  and 
an  order  denying  his  motion  for  new  trial, 
be  appeals.    Affirmed. 

Arthur  H.  McCurdy,  of  Sacramento,  and 
G.  F.  Jones,  of  Orovllle,  for  appellant  U. 
S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

BITSNETT,  J.  Defendant,  haying  been 
convicted  of  murder  In  the  first  degree  with 
life  imprisonment  as  the  penalty  Imposed, 
appealed  from  the  Judgment  and  the  order 
denying  his  motion  for  a  new  trial. 


On  the  SOtb  day  of  August,  1912,  In  the 
evening  about  half  past  7  or  8  o'clock,  a 
boy  13  years  of  age,  named  Earl  M.  Cue, 
was  playing  at  "shadow  boxing"  on  Fourth 
street,  between  L  and  H  streets,  of  Sacra- 
mento dty,  in  what  Is  known  as  the  Japanese 
quarter.     While  doing  so  he  stepped  back- 
ward  and  accidentally  "bnmxjed"  Into  a  Jap- 
anese who  was  passing,  and  the  latter  grab- 
bed the  boy  about  the  neck.    Two  older  lads, 
the  deceased,   Henry  Oordano,  and  Ernest 
Capra,  who  were  sitting  on  a  barrel  a  little 
distance  away,  came  up  and  demanded  of 
tbe  Japanese  that  he  release  Earl.    A  fight 
then  ensued  between  tbe  two  older  boys  and 
several  Japanese  who  had  come  upon  the 
scene.     While  this  was  In  progress  one  of 
the  Japanese  stabbed  Heni?  Oordano  from 
behind;    the  knife  entering  near  the  base 
of  the  skull  and  severing  the  spinal  cord,  pro- 
ducing a  wound  from  which  death  was  Inr 
evltable    We  need  not  dwell  upon  the  Inci- 
dents preceding  the  homicide  as  it  is  not 
disputed  that  the  crime  was  murder  In  the 
first  degree.     It  Is,  however,  earnestly  con- 
tended that  the  offense  was  not  committed 
by  tbe  defendant  and  that  therefore  we  have 
a  case  of  mistaken  Identity. 

[1]  The  fntility,  however,  of  urging  an  ap- 
pellate court  to  hold  as  a  matter  of  law  that 
the  Jury  was  not  Justified  In  finding  against 
defendant  on  his  claim  of  alibi  and  In  reach- 
ing tbe  conclusion  that  he  was  the  identical 
person  who  killed  Cordano  must  be  apparent 
from  the  following  recital  of  some  of  the 
evidence: 

Ernest  Capra  testified  that  he  saw  the  de- 
fendant there  that  night     "He  was  there. 
He  had  the  knife  In  his  hand  when  be  left 
Henry.     He  had  his  band  up   towards  his 
neck.    He  was  Just  leaving  him."     He  also 
testified  that  he  watched  defendant  as  he 
ran  across  the  street  with  a   knife  in  his 
hand;   furthermore  that  two  or  three  hours 
afterward  be  saw  the  defendant  again  stand- 
ing near  the  scene  of  tbe  crime  and  he  rec- 
ognized him.    After  the  arrest   the  witness 
observed  tbe  defendant  at  the  police  station 
and  identified  bim  as  the  man  he  saw  with 
the  knife.    To  tbe  question  of  the  district 
attorney,  "Now,  Mt.  Capra,  are  you  ijosltlve 
that  this  defendant  Is  the  same  man  that  you 
saw  with  a  knife  In  his  hand  standing  over 
the  form  of  Henry  Cordano  when  Cordano 
was  stabbed?"    He  answered,  "Yes,  sir." 

If  the  foregoing  constituted  all  the  evidence 
as  to  Identification,  it  is  clear  that,  under  tbe 
familiar  rule,  we  should  not  disturb  the  ver- 
dict of  tbe  Jury  as  unsupported.  But  other 
witnesaes  added  positive  corroboration. 

One  George  W.  Davenport  testified  that  he 
saw  the  defendant  come  "from  the  scene  of 
the  stabbing  and  go  down  the  aUey  toward 
Third  street" 

C.  M.  Hoffman  was  In  an  automobile  at 
the  time,  near  where  deceased  was  killed, 
and  In  bis  testimony  declared  that  his  atten- 
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tlon  was  attracted  by  *%  Irandi  of  JTapaneae 
croasiiig  the  street,"  and  "when  they  got  on 
the  other  side  of  the  street  I  could  see  they 
were  fluting  and  I  ran  across  there  towards 
them.    •    •    •    I  could  see  they  were  fight- 
ing; one  Jap  on  one  side  of  the  boy  and  one 
behind  him.     The  one  behind  him  was — it 
appeared  to  me  at  the  time  that  he  was 
hitting  him  with  his  hand,  but  when  the  boy 
dropped  and  he  started  to  ran,  why  I  saw 
him  then  going  through  the  motions  of  put- 
ting up  a  knife.    •    •    •    Then  he  ran  down 
the  alley,  right  by  me,  six  or  eight  feet  of  me 
anyway."    He  testified  further  that  he  saw 
the  running  man  plainly  and  that  he  was 
positive    that    it    was    the    defendant.     Of 
coarse  it  is  needless  for  us  to  go  any  further 
witli  this  branch  of  the  case.    Our  responsi- 
bility as  to  the  identity  of  the  slayer  is  at  an 
Old  when  we  have  found  in  the  record  such 
ample  support  for  the  verdict  of  the  Jury. 
[2]  There  ia  no  merit  in  appellant's  con- 
tention that  the  court  erred  in  refusing  a 
certain  proposed  instruction  on  the  question 
of  alibi.    It  is  apparent  that  full  and  correct 
Isstmctlons   were  given   upon   the   subject 
Indeed,  the  one  refused  added  nothing  to  the 
following  which  was  given  at  defendant's  re- 
quest: "An  alibi  means  that  the  defendant, 
at  the  time  of  the  homicide,  was  absent  from 
tlie  place  where  the  crime  was  committed.    If 
it  be  established  in  this  case  that  at  the  time 
of  the  homldde  the  defendant  was  in  another 
locality  other  than  where  the  homldde  was 
committed,  then  he  is  entitled  to  an  acquit- 
tal; and  although  the  testimony  Introduced 
by  defendant  on  this  point  should  not  clearly 
show  that  he  was  not  there  at  the  time  of  the 
homldde,  but  if  it  raises  a  reasonable  doubt 
In  your  minds  as  to  whether  or  not  the  de- 
fendant was  then  in  another  place,  tills  is 
adequate  under  the  law,  and  you  should  ren- 
der a  verdict  of  not  guilty." 

[IJ  The  court  was  dearly  right  in  refusing 
to  give  an  instruction  containing  the  ad- 
monition "I  instruct  yon,  therefore,  to  view 
with  care  mose  earnestly  the  testimony  of 
those  who  testis  to  defendant's  identity.'' 
It  was  open  to  the  two  objections  pointed 
out  In  Healy  ▼.  People,  177  111.  323,  52  N.  E. 
426.  It  was  argumentative  In  form  and  it 
directed  special  attention  to  one  particular 
feature  of  the  testimony,  thereby  conveying 
the  implication  tliat  the  Judge  was  distrust- 
ful of  it 

[4]  Besides,  if  it  may  be  assumed  that  the 
Jury  needed  to  be  reminded  of  thdr  duty  to 
exercise  the  greatest  care  in  wdghing  the 
erldenoe,  we  find  suffldent  exhortation  to 
tliat  effect  in  several  of  the  instructions  of 
the  court  No  intelligent  Juror  could  have 
failed  to  be  Impressed  thereby  with  a  sense 
of  bis  deep  responsibiUty  in  determining  the 
guilt  or  innocence  of  the  defendant  The 
Jurors  were  expressly  directed  to  "carefully 
weigh  all  the  evidence,"  and  they  were  told 
over  and  over  again  that  if  they  had  a  rea- 
sonable doubt  of  the  defendant's  guilt  they 
137P.-19 


I  must  find  him  not  guilty.  In  Oie  following 
Instruction  the  court  even  cautioned  the  Jury 
as  to  the  danger  of  convicting  an  innocent 
person:  "The  policy  of  the  law  deems  It 
better  that  many  guilty  i)er8ons  should  es- 
cape rather  tlian  tliat  one  Innocent  person 
should  be  convicted  and  punished,  so  that 
unless  the  Jury,  after  a  careful  and  thorough 
consideration  of  all  the  evidence  in  the  case, 
can  say  and  feel  that  every  material  allega- 
tion in  the  information  is  proved,  beyond  a 
reasonable  doubt,  the  Jury  should  find  the 
defendant  not  guilty."  In  fart,  appellant 
can  find  no  ground  whatever  for  Justly  crlti- 
dsing  the  action  of  tlie  court  in  the  matter 
of  the  instructions. 

[I]  M.  Shlmada,  a  witness  for  defendant, 
was  asked  these  questions:  "When  did  you 
first  hear  of  the  dlfllculty  in  which  the  boy 
was  cut  that  night?"  "Had  you  heard  any- 
tlilng  about  any  cutting  before  you  went  to 
the  theaterr*  The  court  sustained  an  objec- 
tion of  the  distrirt  attorney  that  the  ques- 
tions called  for  immaterial  and  hearsay  evi- 
dence. The  witness  had  testified  that  he 
went  to  the  Pantages  theater  with  defendant 
and  two  companions  on  the  evening  of  August 
30,  1912,  and  waa  with  him  from  7:30  p.  m. 
to  9:30  p.  m.  If  true,  this  would  establish  a 
complete  alibi.  It  Is  dalmed  by  appellant  that 
the  said  questions  were  asked  for  the  purpose 
of  showing  "tliat  the  homldde  was  committed 
while  they  were  at  the  theater  and  that  they 
first  learned  of  its  commission  on  their  re- 
turn as  more  definitely  to  fix  the  time."  In 
the  absence  of  any  explanation  on  the  part 
of  defendant  as  to  the  limited  purpose  for 
which  he  sought  the  evidence,  it  is  apparent 
that  the  ruling  of  the  court  was  Justifiable. 
To  show  their  materiality  he  should  have 
stated  that  the  purpose  of  the  questions  was 
to  fix  the  particular  time  in  the  mind  of  the 
witness.  Moreover,  It  is  quite  manifest  that 
the  answers  would  have  added  nothing  to  the 
certainty  or  potency  of  the  testimony  of  the 
witness.  The  evidence  without  conflict  shows 
that  the  boy  was  killed  in  the  evening  of  Au- 
gust 80th.  Besides,  he  had  already  fixed  the 
date  with  reference  to  the  night  when  the 
boy  was  killed  as  follows:  "Q.  Did  you  see 
him  (the  defmdant)  on  the  night  that  that 
boy  was  killed  on  Fourth  street  between  L 
and  M,  August  80,  1912?  Did  you  see  Ka- 
wasald  that  night?  A.  Yea ;  August  80th  I 
saw  lilm  In  the  morning,  and  in  the  evening 
about  half  past  7  he  come  to  my  dgar  stand 
and  we  went  to  the  theater  together."  He 
also  stated  that  the  visit  to  the  theater  was 
Friday  evening  three  or  four  days  before  de- 
fendant was  arrested,  and  it  appears  from 
other  testimony  that  this  Friday  was  the  fa- 
tal 30th  of  August  It  is  thus  apparent  that 
there  was  no  uncertainty  in  the  mind  of  the 
witness  as  to  the  synchronism  of  tlie  two 
events,  and  his .  credibility  would  not  have 
been  aflfected  by  hlB  reply  to  said  questions. 

[1, 1}  One  H.  Klahi  was  examined  as  a  wit- 
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ness  for  defendant.  He  testified  that  at  the 
time  of  the  homicide  he  was  In  a  Jewelry 
store  near  where  the  boy  was  killed,  and  In 
answer  to  the  question,  "Did  you  see  any 
portion  of  the  fight?"  he  said,  "No,  I  never 
saw  any  portion  of  the  fight"  After  several 
further  questions  and  answers  the  following 
is  shown  by  the  record:  "Q.  You  say  you 
did  not  see  any  portion  of  that  fight?  A. 
No,  I  never  saw  it  Q.  You  understand  what 
I  am  asking  you,  Mr.  Kishl?  A.  Tes.  Q. 
There  is  no  doubt  but  what  you  understand 
me?  Mr.  Wachhorst:  We  object  to  that 
The  Court:  Mr.  Jones  Is  evidently  taken  by 
surprise  by  the  answer  of  the  witness.  You 
understand  the  question,  do  you,  Mr.  Kisbi? 
A.  Yes,  sir.  Mr.  Jones:  Q.  Mr.  Kishl,  you 
were  at  my  ofilce,  were  you  not?  A.  Yes,  sir. 
Mr.  Wachhorst:  I  object  to  that  There  is 
no  evidence  of  any  surprise.  Mr.  Jones:  I 
say  I  am  taken  by  surprise.  The  Court:  Ob- 
jection overruled."  The  witness,  however, 
without  being  asked  anything  further  along 
that  line,  was  turned  over  for  cross-examina- 
tion when  he  was  permitted  without  objection 
to  state  that  be  had  related  to  Mr.  Jones  the 
same  story  be  had  told  on  the  witness  stand 
and  nothing  more.  On  redirect  examination 
he  was  asked:  "And  you  told  me  that  you 
did  not  say  to  me  that  you  saw  that  fight  and 
that  Kawasaki  had  nothing  to  do  with  It?" 
An  objection  was  made,  and,  after  argument, 
the  court  sustained  the  objection,  stating: 
"I  saw  by  the  answer  of  the  witness  that  you 
were  taken  by  surprise,  and  I  overruled  the 
objection  of  the  district  attorney  to  the  ques- 
tion which  you  asked  him  about  being  In 
your  oflJce ;  but  you  stopped  there,  and  you  did 
not  go  on  and  cross-examine  him  as  to  wheth- 
er or  not  he  at  that  time  made  statements 
to  you  different  from  what  he  has  made  here. 
You  stopped  and  turned  him  over  to  the  oth- 
er side."  Whereupon  counsel  for  defendant 
moved  "to  strike  out  all  the  answers  of  this 
witness  in  answer  to  the  district  attorney  on 
cross-examination.  He  had  no  right  to  ask 
those  questions  unless  I  at  first  had  gone 
Into  the  matter."    The  motion  was  denied. 

There  was  no  error  in  either  ruling.  On 
direct-examination  appellant  was  accorded 
the  privilege  of  questioning  the  witness  as 
to  what  he  had  stated  to  counsel,  but  advan- 
tage was  not  taken  of  the  opportunity.  The 
rule  is  that  "the  direct  examination  must  be 
completed  before  the  cross-examination  be- 
gins, unless  the  court  otherwise  direct"  Sec- 
tion 2045,  Code  Civ.  Proc.  After  having  al- 
lowed the  questions  on  cross-examination  to 
be  answered  without  objection,  appellant's 
dissatisfaction  with  these  answers  could  not, 
under  the  familiar  rule,  avail  him  anything. 

[•]  Furthermore,  the  testimony  of  the  wit- 
ness was  not  unfavorable  to  defendant  but 
simply  failed  to  come  up  to  the  latter's  ex- 
pectations. In  People  v.  Cook,  148  Oal.  345, 
83  Pac.  48,  It  is  said,  through  Chief  Justice 


Beatty :  "This  court  has  in  a  number  of  cases 
held,  and  I  have  no  doubt  correctly  held,  that 
the  mere  failure  of  a  witness  to  give  favora- 
ble testimony  for  the  party  producing  him 
does  not  entitle  such  party  to  prove  that  he 
has  made  contrary  statements  elsewhere." 
See,  also,  Zlpperlen  v.  Southern  Pacific  Co., 
7  Cal.  App.  215,  93  Pac.  1049.  Again,  the 
question  proposed  by  appellant  was  no  more 
in  effect  than  the  inquiry  made  of  the  wit- 
ness by  the  district  attorney.  The  witness 
already  having  been  Interrogated  fully  as  to 
what  he  had  stated  to  counsel,  it  would  seem 
that  nothing  could  be  accomplished  by  a  rep- 
etition of  the  examination. 

Indeed,  the  "surprise"  of  the  appellant 
must  have  been  made  quite  apparent  to  the 
jury  by  the  testimony  and  manner  of  the  wit- 
ness, counsel's  own  declaration,  and  the  state- 
ment of  the  court  that  he  was  "taken  by  sur- 
prise." If  anything  more  were  needed  and 
appellant's  theory  be  correct,  he  should  have 
offered  to  contradict  the  witness  as  to  what 
he  stated  to  counsel.  This,  however,  was  not 
attempted.  A  motion  for  a  new  trial  was 
made  upon  the  ground  of  newly  discovered 
evidence  and  denied  by  the  court. 

[I]  Waiving  the  question  whether  the  affi- 
davits used  on  said  motion  are  sufficiently 
authenticated  to  entitle  them  to  considera- 
tion, it  Is  sufficient  to  say  that  they  were 
fully  answered  by  counter  affidavits,  and  the 
court  was  amply  warranted  in  resolving  the 
conflict  in  favor   of  respondent     "Applica- 
tions of  tills  kind  are  addressed  to  tbe  discre- 
tion of  the  court  below,  and  the  presumption 
is  that  the  discretion  was  properly  exercised. 
There  are  many  affidavits  in  the  record,  some 
in  direct  conflict  with  others.     The  trial  court 
was  In  a  far  better  iwsition  than  this  court 
to  pass  upon  the  truth  of  the  matters  con- 
tained therein."     People  v.  Rushing,  130  Cat 
449,  62  Pac.  742,  80  Am.  St  Rep.  141. 

Appellant's  counsel  seems  fully  persuaded 
that  his  client  has  been  the  unfortunate  vic- 
tim of  racial  prejudice,  but  we  can  find  noth- 
ing in  tbe  record  to  support  the  contention. 
All  of  defendant's  legal  rights  were  carefully 
safeguarded,  and  there  is  ample  evidence  of 
bis  guilt 

No  error  has  been  discovered,  and  nothing 
remains  for  us  but  to  affirm  the  judgment 
and  order  denying  the  motion  for  a  new  trial, 
and  it  Is  so  ordered. 

We  concur :  CHIPMAN,  P.  J.  ;    HART,  J. 


PEa^ALUMA  ROCK  CO.  v.  SMITH  et  aL 
(Civ.  1177.) 
(District  Court  of  Aj)peal,  Third  District,  Cal- 
ifornia.   Oct  28,  1913.) 

MUNICIPAI,    COBPOBATIONS    (§      568*)  —  LoCAt. 
lUFROVEUENTS   —   ASBEBSMSNT    IDKNXIFI- 

CATioN— Signature. 

Under  St  1889,  pp.  166-168,   §§  8,   0,  12, 
providing  that  the  street  superintendent   shall 
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make  an  aasessment  to  cover  the  snin  dne  for 
work  performed ;  that  to  the  aaseasment  shall 
be  attached  a  warrant  signed  by  the  superin- 
tendent and  countersigned  by  the  mayor,  which 
warrant,  assessment,  and  diagram  of  the  worlc 
(ball  be  recorded,  and  on  suit  to  enforce  the 
lien  of  the  assessment,  the  warrant,  assessment 
certificate,  and  diagram,  with  affidavit  of  de- 
mand and  nonpayment,  shall  be  prima  facie 
evidence  of  the  correctness  of  the  assessment — 
an  assessment  not  signed  by  the  superintendent 
of  streets,  bat  reciting  that  the  superintendent 
as  such  assessed  and  apportioned  the  expense  of 
an  improvement,  is  admissible  in  evidence,  and, 
together  with  the  warrant,  which  was  duly 
signed  makes  out  a  prima  facie  case  to  estab- 
lish the  lien  of  the  contractor;  the  declaration 
contained  in  the  assessment  being  sufficient  to 
identify  it  as  the  act  of  the  street  superinten- 
dent 

[Ea.  Note. — For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  {  I28i;  Dec.  Dig.  | 
56a»l 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Emmet  Sea  well,  Judge. 

Action  by  the  Petaluma  Rock  Company 
against  A.  M.  Smith  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Kerersed. 

lippitt  &  Lippltt,  of  Petalnma,  for  appel- 
lant Wm.  B.  Haskell  and  F.  A.  Cromwell, 
both  of  Petaluma,  for  respondents. 


CHIPMAN,  P.  J.  This  la  an  action  to  en- 
force several  separate  liens  for  street  work 
done,  under  the  so-called  Vrooman  Act,  In  the 
city  of  Petaluma.  The  sectiona  of  the  Act 
brotight  under  examination  are  found  In  the 
amendatory  act  of  1889.    Stats.  1889,  p.  157. 

The  sole  question  arose  upon  the  testimony 
of  B.  S.  Shaver,  the  superintendent  of  streets 
of  said  city.    The  record  is  as  follows: 

"'I  am  superintendent  of  streets  of  the 
dty  of  Petaluma,  and  was  such  on  the  7tb 
day  of  November,  1907.'  A  document  is 
shown  to  witness,  and  he  Is  asked  if  that  Is 
his  signature  appended  thereto  and  he  an- 
swers that  it  Is.  Plaintiff  thereupon  offered 
in  evidence  a  warrant,  assessment,  certlfl- 
cate,  diagram,  affidavit  of  demand  and  non- 
payment showing  that  said  warrant  assess- 
ment certificate,  and  diagram  were  recorded 
on  the  7th  day  of  November,  1907,  by  H  S. 
Shaver,  superintendent  of  streets  of  the  city 
of  Petalnma,  in  the  matter  of  the  assessment 
for  the  Improvement  of  Walnut  street  from 
the  northerly  line  of  Prospect  street  to  the 
sontherly  line  of  Qalland  street  street  as- 
sessment No.  83.  Defendants  objected  to  the 
introduction  of  this  paper,  for  the  reason 
that  the  assessment  was  not  signed  by  the 
sapertntendent  of  streets,  and  there  was 
nothing  to  show  that  the  same  was  an  au- 
thentic or  official  docnment  The  assessment 
is  an  official  action,  and  it  must  be  authenti- 
cated by  his  signature  as  superintendent  of 
streets  in  order  to  authorize  the  assessment 

"The  witness  thereupon  testified:  This 
paper  is  the  original  assessment,  return,  dla- 
eram,  and  warrant  In  this  case,  and  was  re- 


corded In  my  office  on  the  day  which  it  la 
marked  recorded,  and  while  I  was  superin- 
tendent of  streets  of  the  dty  of  Petaluma. 
It  is  the  assessment,  warrant,  and  diagram 
under  which  the  improvement  of  Walnut 
street.  Involved  to  this  case,  waa  done,' " 
The  assessment  is  in  due  form,  and  reads: 

"Assessment 

"Pursuant  to  statute,  I,  E.  S.  Shaver,  as 
superintendent  of  streets  of  the  dty  of  Peta- 
luma, county  of  Sonoma,  state  of  California, 
do  hereby  assess  and  apportion,  as  shown 
hereinafter  and  In  the  diagram  attached 
hereto,  upon  certain  lots,"  etc. 

Then  follows: 

"Diagram. 

"Exhibiting  Walnut  street  *  *  •  aa 
which  work  has  been  done  under  my  official 
contract  aa  superintendent  of  streets,"  etc. 

Next  follows: 

"Warrant 

"By  virtue  hereof,  I,  B.  8.  Shaver,  of  the 
city  of  Petaluma,  county  of  Sonoma,  and 
state  of  California,  by  virtue  of  the  authority 
vested  in  me  as  said  superintendent  of 
streets,  do  authorize,"  etc. 

"At  the  dty  of  Petaluma  this  8th  day  of 
October,  A  D.  1907.  E.  S.  Shaver,  Superin- 
tendent of  Streets  of  the  City  of  Petaluma. 

"Countersigned  by  H.  P.  Bralnerd,  Presi- 
dent of  the  Board  of  Trustees  of  the  City  of 
Petaluma. 

"Recorded  this  8th  day  of  October,  A.  D. 
1907.  B.  S.  Shaver,  Superintendent  of 
Streets." 

These  documents  were  identified  by  wit- 
ness Shaver  as: 

"No.  88.  aty  of  Petaluma.  Recorded  the 
8th  day  of  October,  1907,  Vol.  1,  page  472  to 
477.  Delivered  this  8th  day  of  Oct,  1907. 
Returned  this  7th  day  of  November,  1007." 

There  was  some  evidence  upon  other  mat- 
ters which  we  understand  are  not  now  in 
question.  Upon  objection  of  counsel  for  de- 
fendants to  the  Introduction  of  these  papers 
in  evidence,  the  court  reserved  Its  ruling  and, 
upon  motion  for  a  nonsuit  sustained  the  ob- 
jection, and  granted  the  motion  "on  the 
ground  that  the  assessment  was  defective 
and  omitted  the  signature  of  the  street  super- 
intendent and  was  therefore  irregular,  Ille- 
gal as  an  assessment  and  rendered  the  whole 
proceeding  void."  Judgment  passed  for  de- 
fendants, from  which  plaintiff  appeals.  The 
contractor's  return  was  duly  recorded,  and 
the  record  signed  by  the  superintendent  on 
November  7,  1907. 

Section  8  of  the  statute  of  1889  provides: 

"After  the  contractor  of  any  street  work 
has  fulfilled  his  contract  to  the  satisfaction 
of  the  street  superintendent  •  *  *  the 
street  superintendent  shall  make  an  assess- 
ment to  cover  the  sum  due  for  the  work  per- 
formed and  spedfied  in  said  contract  [then 


*Por  rther  cases  we  asm*  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Isdexsa 


Digitized  by  LjOOQIC 


292 


137  PACIFIC  BEPORTBB 


(Oal. 


follow  directions  as  to  what  facts  shall  ai>- 
pear  In  the  assessment]  and  shall  attach 
thereto  a  diagram  exhibiting  each  street 
crossing,"  etc. 

Section  9  provides: 

"To  said  assessment  shall  be  attached  a 
warrant,  which  shall  be  signed  by  the  super- 
intendent of  streets  and  countersigned  by  the 
mayor  of  said  city.  The  said  warrant  shall 
be  substantially  in  the  following  form: 

"Form  of  Warrant 

"By  virtue  hereof,  I  (name  of  superintend- 
ent of,  etc.)  by  virtue  of  the  authority  In  me 
as  superintendent  of  streets  (name  of  contrac- 
tor) (his  or  their)  agents  or  assigns  to  de- 
mand and  receive  the  several  assessments 
upon  the  assessment  and  diagram  hereto  at- 
tached, and  this  shall  be  (bis  or  their)  war- 
rant for  the  same. 

"(Date.)    

"(Name  of  superintendent  of  streets). 

"Countersigned  by  (name  of  mayor). 

"Said  warrant,  assessment  and  diagram, 
together  with  the  certificate  of  the  dty  en- 
gineer, shall  be  recorded  in  the  office  of  said 
superintendent  of  streets.  Wben  so  recorded 
the  several  amounts  assessed  shall  be  a  lien 
upon  the  lands,  lots  or  portions  of  lots  assess- 
ed, respectively,  for  the  period  of  two  years 
from  the  date  of  said  recording,  unless  sooner 
discharged;  and  from  and  after  the  date  of 
said  recording,  of  any  warrant,  assessment, 
diagram,  and  certificate,  all  persons  mention- 
ed in  section  eleven  of  this  act  shall  be  deem- 
ed to  have  notice  of  the  contents  of  the  rec- 
ord thereof." 

After  these  documents  "are  recorded  the 
same  shall  be  delivered  to  the  contractor  or 
his  agent  or  assigns  on  demand  *  *  * 
and  by  virtue  of  said  warrant  said  contractor 
•  •  *  shall  be  authorized  to  demand  and 
receive  the  amount  of  the  several  assess- 
ments," etc. 

Section  12  provides  that  when  suit  is 
brought  to  enforce  the  lien,  "the  said  war- 
rant, assessment,  certificate,  and  diagram, 
with  the  aflldavlt  of  demand  and  nonpay- 
ment, shall  be  held  prima  fade  evidence  of 
the  regularity  and  correctness  of  the  assess- 
ment and  of  the  prior  proceedings  and  acts 
of  the  superintendent  of  streets  and  dty 
coundl  upon  which  said  warrant,  assess- 
ment, and  diagram  are  based  and  like  evi- 
dence of  the  right  of  the  plaintiff  to  recover 
in  the  action." 

Respondents  rely  upon  the  case  of  Dough- 
erty V.  Hitchcock,  35  CaL  512,  which  was  de- 
dded  in  1868  under  the  act  of  1862  (Stats. 
1862,  p.  391),  and  upon  Hlmmelman  v.  Danos, 
35  Cal.  441.  In  the  particulars  here  involv- 
ed the  statutes  of  1862  (Stats.  1862,  p.  391) 
and  of  1863  (Stats.  1863,  p.  525)  do  not  differ 
materially  from  the  act  of  1889.  The  pro- 
visions relating  to  the  assessment,  the  dia- 
gram and  warrant;  the  recording  of  the 
same;   the  provision  that  the  lien  attaches 


upon  the  recordation;   that  thereafter  they 
are  made  prima  fade  evidence  of  the  regu- 
larity and  correctness  of  the  assessment  and 
acts  of  the  superintendent,  and  of  the  right 
of  the  plaintiff  to  recover  in  the  action— «ie 
the  same  ig  all  these  acta    The  earlier  stat- 
utes did  not,  nor  does  the  act  of  1889,  In 
terms   require   the  superintendent   to  sign 
the  several  papers  constituting  the  record, 
except  the  warrant.    In  Hlmmelman  v.  Dan- 
os these  documents  were  recorded  in  a  book 
kept  by  the  superintendent  for  the  purpose 
Indicated,  and  under  the  copy  appeared  the 
words,  "Recorded  this  9th  day  of  October, 
A.  D.  1866."    This  certificate  was  not  signed 
by  the  superintendent  or  by  any  one  for  him. 
In  the  present  case  the  superintendent  did 
sign  the  certificate  of  the  record.    It  was 
held  that  the  copy  of  the  record,  failing  to 
show  that  it  was  authenticated,  could  not  be 
considered  as  a  record.    Its  insufficiency  was 
also  pointed  out  In  other  respects.    "But," 
said  the  court,   "Independent  of  the  fore- 
going considerations,  we   think   the  copies 
found  In  the  book  cannot  be  received  as  a 
'record,'  for  the  reason  that  they  were  not 
signed  by  the  proper  officer.    It  Is  true  that 
it  is  not,  In  terms,  provided  that  the  record 
of  the  assessment,  diagram,  and  warrant, 
whldi,  according  to  the  plan  of  the  statute, 
preceded  by  several  days  the  record  of  the 
return  or  affidavit  of  demand  and  nonpay- 
ment, shall  be  separately  signed  by  the  su- 
perintendent, but  it  Is,  in  terms,  provided 
that  the  record,  when  completed  by  the  addi- 
tion of  the  contract  and  the  return,  shall  be 
signed  by  that  officer.   But  If  there  was  no  ex- 
press provision  to  that  effect,  the  official  sig- 
nature of  the  superintendent  would  be  none 
the  less  material."    What  follows  seems  to 
be  an  argument  to  show  that  the  record 
when  made  up  should  be  authenticated — that 
la,     signed     by     the     superintendent— that 
though  not  essential  to  the  validity  of  the 
record,  these  papers  "should  be  recorded  in 
the  order  of  their  coming.    Like  the  sommons, 
complaint,  and  answer  in  a  judgment  roll, 
they  constitute  different  parts  of  the  same 
record;    and,  as  In  the  case  of  the  former, 
each  separate  part  should  bear  tlie  date  of 
Its  making,  and  the  whole,  when  completed, 
should  bear  the  offidal  signature  of  the  prop- 
er officer.    The  question  whether  the  record 
of  the  assessment  should  be  aeitarately  sign- 
ed is  reserved."    We  do  not  diaoover  In  this 
case  that  the  predse  question  was  dedded. 
The  court  did  not  have  occasion  to  comment 
on  the  lack  of  the  superintendent's  signature 
to  the  assessment     The  point   emphasised 
was  that  the  record  was  not  authenticated. 
But  in  Dougherty  v.  Hitchcock  the  question 
was  distinctly  passed  upon.     It  was  there 
claimed  by  respondent   as   Is    here   claim- 
ed by  appellant  that  the  assessnaent   dia- 
gram, and  warrant  were  attached  together.- 
that  the  assessment  referred  to  the  diagram, 
which  latter  was  without  fault;  and  the  war- 
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rant  referred  to  ttae  assessment  and  diagram, 
and  was  duly  signed  and  countersigned ;  that 
the  three  papers  constituted   together  one 
document,  and  the  signature  of  one  was  the 
dgnatare  of  all;    that  the  statute  requires 
only  that  the  warrant  shall  be  signed,  and 
the  specification  of  that  one  Is  the  exclu- 
sion of  the  others  from  the  requirement    The 
plalotlff  here  supplements  these  i)olnts  by 
the  further  fact  that  the  statute  expressly 
makes  the  record  of  these  documents  the  sole 
sonrce  of  the  lieu,  and  that  the  assessment, 
as  a  separate  official  act,  derives  its  force 
from  its  recordation.     In  certain  respects, 
hereinafter  iMlnted  out,  the  assessment  in 
the  present  case  contains  certain  statements 
not  fonnd  In  Dougherty  ▼.  Hitchcock.    The 
opinion  is  by  Mr.   Justice  Rhodes.     Judge 
Sprague  concurred   specially  upon  the  last 
point  discussed,  wUch  related  to  a  question 
entirely  apart  from  the  one  here.    Likewise 
Chief  Justice  Sawyer  concurred  specially  on 
other  grounds,  stating:   "I  am  compelled  to 
dissent  as  to  the  other  points  discussed  In 
the  opinion  of  my  associates."     Neither  of 
these  Judges  expressed  any  opinion  in  the 
Hlmmelman  Case.     Speaking  of  the  assess- 
ment, Judge  Rhodes  said:    "This  is  au  ofB- 
dal  act  on  the  part  of  the  superintendent, 
and  its  character  and  authenticity  can  be 
attested  in  only  one  manner,  and  that  Is  the 
official  signature  of  the  superintendent    Its 
official  character  must  be  made  to  appear 
on  its  face."    Reference  Is  made  to  Hlmmel- 
man V.  Danos  where  It  was  held  that  the 
record  was  Inadmissible  because  not  signed. 
Bat,  as  was  already  shown,  the  record  in 
the  present  case  was  signed,  and  it  was  not 
decided  in  the  Hlmmelman  Case  that  such  a 
record  as  we  have  here  would  not  he  admis- 
sible.   Judge  Rhodes,  in  his  opinion,  pro- 
ceeds:  "But  It  Is  contended  that  it  [the  as- 
sessment]  was  helped  out  by  the  warrant, 
which  was  signed  by  the  superintendent,  and 
conntersigned  by  the  auditor,  and  was  at- 
tached   to    the    assessment    This    position 
might  be  maintained  if  the  tVo  papers  con- 
stituted only  one  official  document;  bat  they 
are  distinct,  and  each  must  be  in  truth  what 
it  purports  to  be  before  they  can  be  attach- 
ed together  for  the  purposes  spedfled  In  the 
act     The    position    contended    for    would 
make  a  summons  without  the  signature  of 
the  clerk  valid.  If  it  was  attached  to  the 
other  papers  constituting  the  Judgment  roU." 
Answering  the  point  that  the  statute  requires 
only  that  the  warrant  shall  be  signed,  the 
opiDlon  continues:    "There  would  be  great 
merit  In  the  argument  if  either  of  these  docu- 
ments could  be  regarded  as  official,  in  the 
absence  of  an  official  signature" — and  the 
reasoning  is  that  the  requirement  as  to  the 
warrant  was  unnecessary,  "for  the  issuing 
of  the  warrant  as  necessarily  imports  and 
includes  Its  signature  as  the  averment  that 
a  summons  was  Issued  by  the  clerk  Imports 
that  It  recdved  his  official  signature."    There 


can  be  no  doubt  of  the  meaning  of  this  deci- 
sion, namely:  that  an  assessment  is  invalid 
unless  it  shows  on  its  face  that  the  superin- 
tendent made  It  There  can  be,  however, 
some  doubt  as  to  whether  the  case  demanded 
the  decision. 
The  document  read : 

"Assessment 

"Assessment  for  grading  Clay  street,  from 
Jones  to  Leavenworth  street,  as  jier  contract 
made  with  M.  W.  OrUBn  on  the  third  day 
of  July.  1868." 

Then  follows  a  statement  of  work  and  its 
cost,  rate  of  assessment,  description  of  lots, 
and  names  of  owners,  and  nothing  more. 

The  warrant  is  a  declaration  by  the  su- 
perintendent: "By  virtue  of  the  authority 
vested  in  me  as  superintendent,  do  authorize 
and  empower  M.  W.  Orlffin,  his  agents  or 
assigns,  to  demand  and  receive  the  several 
assessments  upon  the  assessment  and  dia- 
gram hereto  attached." 

There  is  nothing  on  the  face  of  the  assess- 
ment to  show  who  made  it,  and  there  is  noth- 
ing In  the  warrant  to  show  that  the  assess- 
ment was  made  by  the  superintendent  The 
diagram  was  omitted  from  the  statement  of 
facts,  and  we  do  not  know  what  it  contained. 

In  the  present  case  the  assessment  does 
show  that  it  was  made  by  the  superintendent, 
unless  we  must  wholly  disregard  what  it  de- 
clares, namely:  "Pursuant  to  statute,  I,  B.  S. 
Shaver,  as  superintendent  of  streets  •  *  * 
do  hereby  assess  and  appraise  as  shown  here- 
inafter and  in  the  diagram  attached  hereto." 
The  warrant  refers  to  the  assessment  and 
diagram  as  made  by  the  superintendent  and 
as  attached  thereto.  No  such  relationship 
of  the  three  documents  appeared  in  the  cas- 
es dted.  In  the  Hlmmelman  Case  the  only 
papers  before  the  court  were  what  purported 
to  be  copies  of  a  record,  which  latter  was 
not  authenticated  In  any  way.  In  the 
Dougherty  Case  the  assessment  f&lled  to 
show  either  by  signature  or  by  anything  on 
its  face  indicating  by  whom  it  was  made, 
and  the  absence  of  such  evidence  or  any  evi- 
dence of  its  authenticity,  it  seems  to  us,  pre- 
sents a  dUTerent  question  from  the  one  here. 
We  have  In  this  case  a  group  of  documents 
which,  attached  together  and  duly  recorded, 
becomes  the  basis  of  the  liens.  The  statute 
requires  that  but  one  of  these  three  papers 
(the  warrant)  shaU  be  signed  by  the  super- 
intendent It  Is  quite  true  that  the  super- 
intendent cannot  make  up  a  record  having 
validity  from  papers  which  do  not  In  some 
way  show  their  authenticity ;  L  e.,  that  they 
were  his  work  or  that  of  some  one  authorized 
to  do  it  But  here  not  only  the  face  of  the 
assessment  so  shows,  but  the  superintendent 
testified,  apparently  without  objection,  tliat 
he  made  the  assessment  offered  in  evidence ; 
that  the  papers  offered  in  evidence  were  the 
original  assessment,  return,  diagram,  and 
warrant  which  were  recorded  in  his  office. 
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and  under  wblch  tbe  Improvement  of  Walnut 
street  was  done. 

In  Williams  v.  McDonald,  68  Cal.  527,  In 
the  resolution  M  Intention  the  signature  was 
printed,  whereas  the  act  required  that  It 
should  be  "signed  by  the  clerk."  He  testified 
that  he  used  a  printed  form,  and  the  court 
held  that  there  was  no  objection  to  his  adopt- 
ing the  prluted  slg^nature. 

In  Auzerais  v.  Naglee,  74  Cal.  60,  69,  15 
Pac.  371,  374,  the  court,  in  speaking  of  the 
acknowledgment  necessary  to  take  a  con- 
tract out  of  the  operation  of  section  360  of 
the  Code  of  Civil  Procedure,  said:  "The 
statute  does  not  require  the  party  to  sub- 
scribe his  name,  and  it  is  sufBcient  if  it  be 
evident  from  any  part  of  the  instrument  of 
acknowledgment  that  the  debtor  named  in  It 
has  given  to  it  his  assent,  and  as  was  said 
in  Bowe  v.  Thompson,  15  Abb.  Prac.  [N.  T.] 
377,  as  the  legal  deflnition  of  the  word  'sign- 
ed' is  tbe  act  whereby  a  person  gives  or  de- 
clares assent  by  name,  sign,  or  mark,  it  fol- 
lows that  it  is  enough  if  it  appears  in  the 
body  or  upon  the  margin,  or  elsewhere  of 
the  instrument,  that  such  assent  has  been 
given.  If  the  attestation  appears  anywhere 
upon  the  face  of  the  writing,  it  is  sufficient, 
and  the  party  thus  attesting  is  bound  as 
effectually  as  If  he  had  subscribed  his  name 
at  the  foot." 

In  a  holographic  will  the  following  was 
held  sufficient  without  being  subscribed  by 
the  testator:  "I,  George  W.  Johnson,  do 
make,"  etc.  In  re  Johnson  Estate,  Myr. 
Prob.  6. 

The  statute  requires  that  the  summons  is- 
sued in  an  action  shall  be  signed  by  the 
clerk.  In  Ligare  v.  California  S.  R.  B.  Co., 
76  Cal.  610,  18  Pac.  777,  it  was  held  that 
the  printed  name  of  the  clerk  was  sufficient 
where  the  seal  was  affixed.  The  lithographic 
signature  of  the  secretary  of  an  irrigation 
district  was  held  sufficient,  when  adopted  by 
him,  In  Hewel  v.  Hogln,  3  Cal.  App.  248,  84 
Pac.  1002.    Pennington  v.  Baehr,  48  Cal.  565. 

Respondents  cite  Ede  v.  Cuneo,  126  Cal. 
167,  171,  58  Pac.  538,  540,  where  the  court, 
speaking  of  the  assessment,  diagram,  and 
warrant,  said:  "Each  of  those  documents 
essential  to  the  creation  of  a  lien  is  sep- 
arate and  distinct,  and  is  to  be  complete  in 
itself."  This  ia  undoubtedly  true,  but  the 
question  remains:  When — 1.  e.,  in  what  con- 
dition— must  tbe  assessment  be  to  entitle  it 
to  be  treated  as  "complete"?  Here  the  only 
objection  made  was  that  it  was  not  signed 
by  the  superintendent.  We  think  it  suffi- 
ciently appears  on  the  face  of  it  that  it  was 
his  official  act.  He  treated  it  as  such,  at- 
tached it  to  the  other  documents,  and  re- 
corded it  and  certified  to  the  record. 

Under  tbe  more  liberal  rules  in  recent  cas- 
es given  to  the  requirements  of  the  statute, 
we  think  we  are  authorized  in  holding  that 
the  objection  now  made  is  not  such  as  to 


deprive  the  contractor  of  the  lien  to  which 
it  would  otherwise  be  entitled.  O'Dea  v. 
Mitchell,  144  Cal.  374,  77  Pac.  1020;  Haugh- 
awout  V.  Raymond,  148  CaL  311,  83  Pac  63; 
Burns  v.  Casey,  13  Cal.  App.  154, 100  Pac  94. 
Tbe  Judgment  Is  reversed. 

We  concur:  HART,  J. ;  BURNETT,  3. 


REED  V.  WITCHER  et  aL    (Civ.  1170.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Oct  30,  1913.  Rehearing  Denied 
by  Supreme  Court  Dec  29,  1913.) 

1.  Vendob  and  Pubchaseb  (i  339(*)— Right 
TO  Recoveb  Deposit— Tendeb  of  Balance. 

The  contract  for  sale  and  purchase  of  land 
providing  that,  if  title  was  found  imperfect, 
and  could  not  be  perfected  within  90  days,  tbe 
contract  should  be  terminated,  and  the  deposit 
returned,  the  purchaser,  to  recover  his  deposit, 
need  not  make  tender  of  the  balance;  the  ven- 
dor being  unable  to  make  good  title,  if  at  all, 
till  long  after  such  time,  and  after  the  purchas- 
er had  declared  the  contract  at  end,  and  de- 
manded return  of  the  deposit 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  994-1002 ;  Dec  Dig. 
i  339.*] 

2.  Vendob  and  Pubchaseb  (§  339*)— Right 
TO  Recoveb  Deposit— Pointing  out  De- 
fects IN  TlXXE. 

To  entitle  the  purchaser  to  declare  the  con- 
tract at  an  end,  and  recover  hia  deposit  for 
failure  to  make  good  title  in  the  specified  time, 
it  was  not  necessary  for  him,  in  pointing  oat 
defects,  to  point  out  those  well  known  by  the 
vendors,  and  of  snch  a  character  as  to  make  it 
impossible,  till  removed,  to  pass  a  good  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §S  904-1002;  Dec  Dig. 
I  339.*] 

3.  VeSdoe  and  Pubchaseb  (8  119*)— Right 
TO  Recoveb  Deposit — Time  fob  Demand. 

Under  a  contract  for  purchase  and  sale  of 
land  providing,  if  title  was  found  imperfect,  and 
could  not  be  perfected  within  90  days,  the  con- 
tract should  be  terminated,  and  the  deposit  re- 
turned, right  to  recover  the  deposit  was  not 
lost  by  the  purchaser  not  declaring  the  contract 
at  an  end,  and  demanding  the  return  till  a  few 
days  after  the  expiration  of  the  90  days. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  212-214;    Dec.  Dig.  S 

Appeal  from  Superior  Court,  Alameda 
County;   Henry  C.  Gesford,  Judge. 

Action  by  W.  I.  Reed  against  W.  V.  Witcher 
and  others.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  .trial,  defend- 
ants appeal.    Affirmed. 

Mastlck  &  Partridge  and  J.  M.  Mannon,  Jr., 
all  of  San  Francisco,  for  appellants.  F.  E. 
Whitney  and  a  L.  Colvln,  both  of  Oakland, 
for  respondent 

CHIPMAN,  P.  J.  Plalntlfr  commenced 
this  action  to  recover  a  deposit  of  $2,500 
paid  on  account  of  tbe  purchase  price  of  cer- 
tain real  property  situated  in  the  city  ot 
Oakland.  Plaintiff  had  judgment;  and  de- 
fendants' motion  for  a  new  trial  was  denied. 
Appeals  have  been  taken  from  the  Judgment, 


•For  other  cases  Me  same  topic  and  section  NUMBER  In  Deo.  Dig.  t  Am.  Dlj.  Kay-No.  Series  ft  Rep'r  Indexes 
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and  from  the  order  denying  the  motion  for 
a  new  triaL 

The  nature  of  the  contract  and  the  Issues 
presented  In  the  pleadings  sufficiently  ap- 
pear from  flie  findings  of  the  trial  court 

After  the  contract  was  executed,  which  is 
dated  November  14,  1906,  defendant  AUce  S. 
Blake  died,  and  defendant  WiUlam  Vincent 
Wltcher,  Jr.^  was  appointed  executor  of  her 
will  and  estate.  Plaintiff  presented  a  claim 
to  said  executor  for  the  amount)  in  this  ac- 
doa  mentioned  which  was  rejected.  No 
point  arises  as  to  the  sufficiency  of  the  steps 
thns  taken  by  plaintiff.  At  tbe  close  of  the 
evidence  plaintiff,  by  leave  of  the  court, 
made  certain  amendments  to  bis  complaint 
to  conform  to  the  evidence. 

The  court  found : 

(1)  That  the  foregoing  coutracll  was  en- 
tered into  by  plaintiff  and  the  other  signers 
of  the  contract,  "wherein  and  whereby  plain- 
tiff agreed  to  buy,  and  said  defendants 
agreed  to  sell  to  plaintiff,  an  undivided  one- 
lialf  interest  in  and  to  the  land  in  said  con- 
tract described." 

(2)  That  at  the  time  of  the  execution  of 
said  contract  an  undivided  two  twenty- 
fourths  interest  in  said  property  was  vested 
in  Beach  Carter  Soule,  Jr.,  and  Everett 
Pomeroy  Soule,  both  minors,  and  at  said 
time  and  prior  thereto  an  action  was  pending 
in  the  superior  court  of  Alameda  county  to 
determine  what  interest  said  minors  had  in 
said  property,  and  defendanfis  Alice  S.  Blake, 
trustee,  and  Alice  S.  Blake,  as  an  individual, 
and  said  Helen  T.  Wltcher,  were  parties  to 
said  action.  That  at  said  time  "the  undivided 
oue-half  of  said  proi)erty  owned  by  defend- 
ants Wltcher  and  Alice  S.  Blake  was  subject 
to  a  deed  of  trust  to  secure  a  loan  of  $40,000." 
That  at  the  same  time  there  were  four  leases 
of  record  covering  portions  of  the  property, 
which  had  not  expired,  "and  were  purported 
to  have  been  signed  by  defendants  through 
their  agent,  and  the  lessees  named  in  said 
leases  were  In  possession,  •  •  •  and  the 
said  defendants  were  then,  and  have  been 
since  the  execution  of  said  leases,  collecting 
and  receiving  rent  from  said  tenants."  That 
said  defendants,  at  the  time  said  contract  was 
executed,  "denied  that  the  said  minors  afore- 
said had  any  interest  in  the  property,"  and 
the  action  was  "to  determine  whether  or  not 
the  said  minors  had  acquired  any  interest 
therein  under  tlie  will 'of  Francis  M.  Blake, 
deceased."  That  "all  the  foregoing  facts 
were  well  known  to  said  defendants,  and  to 
each  of  them,  at 'the  time  of  the  execution  of 
the  contract  aforesaid."  That  by  the  terms 
of  the  contract  it  was  agreed  tliat  plaintiff 
shonld  have  30  days  from  its  date  in  which 
to  examine  the  title,  and,  if  found  imperfect, 
"and  could  not  be  perfected  within  90  days 
from  and  after  the  date  thereof,  the  said 
agreement  should  be  terminated,  and  said  de- 
posit of  $2,500  returned  to  plaintiff." 

(3)  That    plaintiff    paid     to    defendants 


Blake,  'Wltcher,  and  Wltcher,  a  deposit  of 
$2,500  on  the  purchase  price  of  said  property. 

(4)  That  plaintiff,  within  the  said  80  days, 
examined  the  title  to  said  property,  "part- 
ly from  abstracts  furnished  him  by  the  de- 
fendants above  named,"  and  found  the  title 
thereto  Imperfect  in  the  particulars  herein- 
above mentioned,  and  on  the  11th  day  of 
December,  1906,  made  and  served  upon  tbe 
said  defendants,  and  on  the  owners  of  the 
other  undivided  one-half  of  said  property,  a 
notice  that  within  the  30  days  specified  In 
the  contract  he  "will  have  completed  the  ex- 
amination of  the  title  to  said  property,  and 
will  be  prepared  to  consummate  by  paying 
for  said  property  the  remainder  of  tbe  pur- 
chase price  *  *  *  on  the  execution  and 
delivery  to  me  of  a  good  and  sufficient  grant, 
bargain,  and  sale  deed  conveying  the  said 
property  with  good  and  sufficient  title  free 
and  clear  of  all  Incumbrances.  iOndly  ad- 
vise me  as  soon  as  practicable  when  and 
where  we  can  meet  to  consummate  said  con- 
tract and  arrange  for  transfer  of  tbe  afore- 
said property."  That  "said  notice  was  given 
by  plaintiff  to  said  defendants  and  each  of 
them  by  mail,  and  the  said  plaintiff  received 
no  reply  whatever  thereto."  That  thereaft- 
er, to  wit,  on  February  13,  1907,  plaintiff 
served  upon  defendants  and  the  owners  of 
tbe  other  undivided  one-half  of  said  property 
a  notice  in  writing  that  tbe  title  to  said 
property  Is  defective  in  the  following  partic- 
ulars: "(1)  I  find  that  the  conveyance  from 
the  executor  of  the  last  will  of  James  Mof- 
fltt,  deceased,  taken  in  connection  with  the 
deeds  of  Alice  S.  Blake,  as  an  Individual  and 
as  trustee,  W.  V.  Wltcher,  and  Helen  F. 
Wltcher,  would  not  convey  the  whole  title 
to  the  property.  There  would  still  be  an  in- 
terest outstanding,  and,  as  far  as  I  have 
been  able  to  ascertain,  no  steps  have  been 
taken  to  secure  a  conveyance  of  this  interest 
(2)  The  property  is  Incumbered  by  leases 
which  have  not  been  released.  This  latter 
objection  I  think  may  be  adjusted,  providing 
the  other  outstanding  Interest  can  be  ob- 
tained." Attention  is  called  to  the  contract 
giving  defendants  90  days  in  which  to  per- 
fect the  title,  if  it  can  be  done  within  that 
time.  That  their  attention  has  been  called 
to  it  before,  and  they  have  done  nothing  "to 
straighten  tbe  matter  out  so  that  full  owner- 
ship of  the  property  may  be  conveyed  to  me 
as  contemplated  by  my  contract"  "As 
soon,"  the  letter  continues,  "as  the  whole 
title  can  be  passed  I  am  ready  to  comply 
with  the  agreement  on  my  part  Kindly 
give  this  matter  your  attention,  and  notify 
me  promptly  when  you  are  ready."  A  de- 
scription of  the  property  Is  then  set  out  in 
the  letter.  Still  quoting  from  the  findings, 
the  court  found  "that  said  last-mentioned  no- 
tice was  served  by  plaintiff  on  said  defend- 
ants and  each  of  them  by  mail,  and  said 
plaintiff  received  no  reply  whatever  thereto." 

"(5)  That  80  days  elapsed  from  and  after 
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the  date  of  said  agreement  without  the  title 
to  said  property  being  perfected,  and  the 
said  defendants  were  not  able  during  that 
time,  or  otherwise,  or  at  all,  to  perfect  the 
title  to  said  property,  or  to  deliver  to  plain- 
tiff a  good  and  sufficient  deed  to  said  prop- 
erty conveying  the  same  to  him  free  and 
clear  of  all  Incumbrances,  and  never  at  any 
time  proffered  or  tendered  to  plalntUT  a  good 
and  sufficient  deed  conveying  to  him  the  said 
described  property  free  and  dear  of  Incum- 
brances. That  during  all  of  said  times  none 
of  the  leases  above  referred  to  was  released, 
and  the  Interest  and  property  covered  by  the 
deed  of  trust  above  referred  to  was  not  re- 
conveyed."  That  during  all  said  time  the 
action  to  determine  the  Interest  of  said 
Soule  minors  was  pending  in  the  superior 
court,  and  was  not  finally  determined  untU 
the  decision  of  the  Supreme  Court  on  March 
28,  1910.  That  during  all  the  time  from  No- 
vember 14,  1906,  up  to  March  28,  1910,  the 
said  defendants  "could  not  convey  to  said 
plaintiff  an  undivided  one-half  interest  in 
and  to  said  property  described  In  said  writ- 
ten agreement  free  and  clear  of  Incumbranc- 
es, and  that  all  of  said  facts  mentioned  In 
this  paragraph  were  well  known  to  the  said 
defendants  during  all  of  said  time." 

(6)  That  on  May  31,  1907,  plaintiff  deUv- 
ered  to  defendants  a  notice  in  writing  stat- 
ing that,  as  they  had  failed  to  comply  with 
the  said  agreement  "within  the  time  specified 
or  at  all,  said  agreement  Is  ended  and  termi- 
nated, and  demand  Is  hereby  made  upon  you 
and  each  of  you  for  the  return  of  the  money 
deposited  by  me  with  yon  on  account  of  said 
agreement,  to  wit,  the  sum  of  twenty-five 
hundred  dollars."  That  "said  plaintiff  did 
not,  prior  to  the  service  of  said  notice,  or 
otherwise,  or  at  all,  tender  to  defendants  the 
balance  of  the  purchase  price  •  •  •  ex- 
cept as  shown  by  the  notice  made  and  served 
by  him  on  the  11th  day  of  December,  1906, 
as  hereinafter  set  forth."  That  at  no  time 
between  the  date  of  said  contract  and  the 
serving  of  the  notice  on  May  31,  1007,  "did 
plaintiff  have  cash  on  band,  or  subject  to 
his  call  In  any  bank  *  *  *  a  sum  in  ex- 
cess of  the  som  of  $100,000,  but  had  other 
property  sufficient  in  value  to  enable  him  to 
raise  the  balance  on  said  contract,  and  dur^ 
lug  all  said  times  plaintiff  was  able,  ready, 
and  willing  to  x>crform  the  terms  and  condi- 
tions of  the  contract  to  be  performed  by 
him.  That  plaintiff  duly  performed  all 
the  terms  *  *  *  to  be  performed  by 
him." 

(7)  That  "defendants  failed,  refused,  and 
neglected  to  comply  with  said  demand,  and 
have  ever  since  failed,  refused,  and  neglect- 
ed to  comply  therewith,  or  to  return  to 
plaintiff  the  said  deposit  of  $2,600,  or  any 
part  thereof,  and  neither  the  whole  nor  any 
part  of  said  sum  of  $2,600  has  been  paid  or 
returned  to  plaintiff." 

As  conclusions  of  law  the  court  found  that 


plaintiff  Is  entitled  to  recover  from  defend- 
ants the  sum  of  $2,600,  with  interest  from 
May  81,  1007,  and  costs. 

Plaintiff  alleges  two  canses  of  action— one 
on  the  contract,  and  the  other  for  money  re- 
ceived by  defendants  to  the  nse  of  plaintiff, 
which  they  agreed  to  pay  plaintiff  on  de- 
mand. The  court,  in  addition  to  the  fore- 
going findings,  found  the  averments  In  the 
second  cause  of  action  to  be  true. 

The  sufficiency  of  the  evidence  to  support 
the  findings  Is  not  challenged,  nor  Is  any 
question  raised  in  the  briefs  on  the  rulings 
of  the  court  In  admitting  or  rejecting  evi- 
dence. 

[1-3]  Appellants  make  but  two  points — 
first,  that  "one  who  has  contracted  to  pur- 
chase realty,  and  has  paid  a  deposit  thereon, 
cannot  recover  his  deposit  without  tendering 
payment  of  the  balance  of  the  purchase  mon- 
ey; second,  that  defendants'  defective  title 
did  not  excuse  plaintiff's  failure  to  tender 
the  purchase  money." 

Upon  the  first  proposition,  appellants  rely 
on  Englander  v.  Rodgers,  41  CaL  420,  422. 
The  principle  there  enunciated  Is  that,  "to 
entitle  the  plaintiff  to  maintain  the  action 
on  the  contract  set  out  In  the  complaint,  be 
should  have  averred  tender  of  the  unpaid 
portion  of  the  purchase  mon^,  or  some 
sufficient  excuse  for  the  omission  to  tender 
it"  The  case  went  off  on  demurrer  to  the 
complaint,  and,  as  the  complaint  failed  to  al- 
lege either  tender  or  any  excuse  for  the  omls- 
slou,  the  demurrer  was  sustained.  In  Merrill 
V.  Merrill,  95  Cal.  334,  30  Pac.  642,  the  court 
Is  careful  to  point  out  by  the  use  of  ItaUcs 
the  qualification  which  certain  facts  may 
Impose  upon  the  rule  In  the  Englander  Case 
— ^for  example — "neither  could  put  the  other 
in  default,  except  by  tendering  a  perform- 
ance on  his  own  part,  *  *  *  or  &tf  hia 
conduct  rendered  it  unneoettaryf  and, 
again,  "he  should  have  averred  a  tender  ot 
the  nnpald  portion  of  the  purchase  money, 
or  gome  excuse  for  the  omission  to  tender 
It"  In  the  Merrill  Case  the  court  was  ot 
the  opinion  that  sufficient  facts  were  alleged 
to  "show  that  a  tender  of  the  balance  of  the 
purchase  money  and  a  demand  for  the  deed 
would  have  been  of  no  avail."  Wood  v.  Mo- 
Donald,  66  Cal.  647,  6  Pac.  458,  Is  dted. 
where  the  court  said:  "Proof  of  any  circnm- 
stance  which  would  satisfy  a  jury  that  a 
demand  would  be  unavailing  •  •  •  wlU 
be  sufficient  to  excuse  proof  of  a  demand." 
Crlm  V.  Umbsen,  165  CaL  607,  103  Pac  178. 
132  Am.  St  Rep.  127,  was  a  case  where  the 
great  fire  in  San  Francisco  occurred  shortly 
after  the  contract  of  purchase  and  sale  waa 
made,  thus  rendering  It  Impossible,  within 
the  time  designated  In  the  contract,  to  ex- 
hibit a  good  uae.  It  was  held  that  the 
purchaser  was  entitled  to  rescind  the  con- 
tract, and  recover  back  part  of  the  purchase 
money  paid  previous  to  the  fire.  Allen  v. 
aiobe  Mining  *  Milling  Co.,  166  OaL  286, 104 
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Fae.  306;  Cabrera  t.  Payne,  10  CaL  App.  6TS, 
108  Pac.  176 ;  Carter  v.  Fox,  11  Cal.  Aw>-  W, 
103  Pac.  010.  See,  also,  Phelpe  y.  Brown,  96 
CaL  672,  30  Pac.  774.  where  the  cases  are 
lerieved.  It  Is  unnecessary  to  pursoe  the 
cases  further  to  show  that  the  rule  stated 
Is  EDglander  t.  Rodgeis,  snpra,  la  applicable 
only  where  neither  the  pleadings  nor  the 
eTldenee  preaoit  an  excuse  for  not  mating 
taaei  of  the  fall  pnrehase  price. 

Tbe  contract  expressly  provided  that,  "it 
tbe  title  la  fonnd  Imperfect,  and  cannot  be 
perfected  within  00  days  from  this  date, 
this  agreement  ahaU  be  terminated,  and  the 
deposit  on  it  hereinafter  mentioned  re- 
torned."  Defendants'  right  to  retain  the 
deposit  was  made  to  depend  upon  the  ven- 
dee's MUng  to  make  payment  "npon  the 
execntliHi  and  delivery  to  him  of  a  good'  and 
gnffident  grant,  bargain,  and  sale  deed  con- 
reying  the  nndlTlded  one-half  of  said  prop- 
erty, with  a  good  title  tree  and  clear  of  all 
incumbrances." 

Hie  nndlsimted  evidence  was,  and  the 
court  so  fonnd,  that  defendants  were  not 
oily  nnable  within  the  00  days  to  make 
aocb  title  bnt  were  not  able  to  do  so,  if  at 
all,  until  long  after  plaintiff  had  declared 
the  contract  at  an  end,  and  had  demand- 
ed payment  of  his  deposit.  And  the 
court  fonnd  that  defendants  could  not,  at 
any  time  between  November  14,  1900,  and 
Mardi  28,  1910,  convey  a  good  title  for  rea- 
lons  shown  In  the  findings,  and  that  defend- 
ants knew  all  the  facts  relating  to  the  de- 
fects in  the  title.  It  Is  true  that,  in  his 
letter  of  Febmary  13,  1007.  idaintlff  did  not 
point  ont  all  of  these  defects;  bat  the  de- 
fects not  pointed  out  were  well  known  by 
defendants  to  edst,  and  to  be  of  a  character 
making  It  imiiossible  until  ronovM  to  pass 
a  good  title  Under  these  circumstances  it 
would  have  been  an  Idle  act  to  notify  de- 
fendants of  these  Imown  defects.  fixiBtlng 
when  the  contract  was  made,  and  which 
they  undertook  to  remove  within  00  days  or 
retain  the  deposit  We  do  not  think  tliat 
plaintiff  lost  bis  rl^t  to  recover  by  not  de- 
manding the  return  of  his  money,  and  de- 
darlng  the  contract  at  end  until  a  few  days 
after  the  expiration  of  the  00  days.  Dnder 
tbe  circnmstanoes  he  would  have  been  Justi- 
fied in  so  declaring  even  within  that  period, 
since  it  was  impossible  to  have  made  a  good 
title  within  that  time.  Cabrera  v.  Payne,  10 
OaL  App.  075,  108  Pac.  178. 

BespoDdent  contends  that  his  letter  of 
Tebruary  IS,  1907,  was  a  sufficient  tender. 
Citing  sectfam  2074,  Code  of  Olvll  Procedure, 
hi  Peckham  v.  Stewart.  07  CaL  147,  81  Faa 
928,  the  court  pointed  ont  the  change  made 
by  the  Civil  Code,  section  1400,  in  the  com- 
mon-law role  as  stated  in  Bnglander  v. 
Bodgen,  anpra.  whidi  required  tbe  produc- 
tUm  and  offer  of  the  money. 

We  do  not  think  any  toider  other  than 


was  made  was  necessary,  and  whether  it 
was  in  fact  sufficient  need  not  be  decided. 

From  any  just  view  we  can  take  of  the 
case,  the  Judgment  and  order  should  be  af- 
firmed, and  it  is  so  ordered. 

We  concur:  HABT,  J.;  BUBNSm.  J. 


HASTABAN  et  sL  v.  MABCHAND. 
(Civ.  1,107.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Oct  30,  1013.) 

1.  Appkai.  ano  Bbbob  (I  004*)— STATuairr 
okGasb— Spbcuioation  ov  Bbboba— iNsur- 
nciBNOT  of  Evidknck. 

Code  Civ.  Proc.  }  660,  provides  that,  when 
the  notice  of  motion  for  new  trial  designates  as 
a  ground  the  insufficiency  of  tlie  evidence  to 
justifr  tbe  dedaion.  the  statement  shall  specify 
the  particulars  of  the  insufficiency  and,  if  no 
specifications  be  made,  the  statement  shall  be 
disregarded  on  tbe  hearing.  Section  960  re- 
quires one  appealing  from  a  final  judgment  to 
furnish  the  court  with  a  copy  of  any  bill  of 
exceptions  or  statement  of  tne  case  on  which 
he  Klies,  and  section  648  provides  that,  when 
tbe  exception  is  upon  ttie  ground  of  tbe  insuffi- 
ciency of  tlie  evidence,  the  objection  most  specify 
the  particulars  of  the  insufficiency.  HeU  titat 
where  a  statement  of  the  case  did  not  specif 
the  particulars  in  wliich  tlie  evidence  was  claim- 
ed to  be  insufficient  to  support  the  findings,  such 
insufficiency  cannot  be  considered  either  on  ap- 
peal from  the  judgment  or  from  the  order  deny- 
ing a  new  trial. 

[I<d.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  {|  2910,  2915;  Dec.  Dig.  | 
e94.*l 

2.  BxoEPTioHa,  Bnx  or  (S  20*)— Foaic  and 
SumoixNOT. 

Documents  entided  "Bill  of  Exceptions" 
which  contain  several  specifications  of  the  insuf- 
ficiency of  the  evidence,  intermingled  with  argu- 
ment, and  authoritieB,  and  certain  errors  of 
law,  bnt  not  settine  out  the  evidence,  and  not 
authenticated  by  the  trial  judge,  or  referred 
to  in  the  authenticated  statement  of  the  case, 
cannot  be  considered  as  a  bill  of  exceptions. 
[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Cent  IMg.  {(  21-28;   Dec.  Dig.  |  20.»1 

3.  Appeal  and  Ebbob  ({  694*)— Statemknt 
or  Casb— SPKomoATioNB  or  E^ob— Inbuf- 
noizNCT  or  Bvidbnox. 

Specifieations  of  the  insufficiency  of  the 
evidence  in  a  statement  of  the  case  or  bill  of 
exceptions  are  intended  primarily  for  the  infor- 
mation of  the  adverse  party  and  trial  court  so 
as  to  advise  them  upon  settlement  of  the  state- 
ment or  bill  as  to  what  matters  of  evidence 
should  be  included  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  2910,  2916;  Dec.  Dig.  | 
604.*] 

4.  Appeai.  and  Ebbob  (|  634*)  —  Rkcobd — 

DBSiaNATION. 

As  a  rule  the  legal  effect  of  a  document 
which  is  a  part  of  the  record  must  be  determined 
from  its  subject-matter  rather  than  the  name 
by  which  it  is  designated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2775,  2829;  Dee.  Dig.  i 
634.*] 

5.  Appkai,  and  Ebbob  (|  663*)— Statbiibnt 
op  Casx. 

A  statement  of  the  case  on  motion  for  a 
new  trial  and  bill  of  exceptions  may  be  incor- 


*Far  ottisr  mms  sm  sum  t^vio  and  MctlOB  NUMBER  in  Dee.  Dig.  4  Am,  Dig.  K«r-No.  Seriu  *  R«p'r  Iad«z«s 


Digitized  by  LjOOQIC 


298 


187  PACIFIC  RBPORTBB 


(Oal. 


porated  In  one  paper  wltboat  invalidating  ei- 
tlier. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2500 ;   Dec.  Dig.  f  563.*] 

e.  Appeal  and  Ebrob  (S  758*)— Brieib— Dis- 

CD.ssioN  OF  Points. 

The  appellate  court  will  not  consider  points 
merely  referred  to  in  appellant's  brief  by  stat- 
ing that  it  is  for  the  appellate  court  to  deter- 
mine wliether  the  testimony  was  properly  ex- 
cluded, or  other  testimony  was  properly  admit- 
ted, and  referring  to  unautbenticated  documents, 
designated  a  bill  of  exceptions,  for  the  errors  of 
law  and  authority  supporting  the  points. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3093;   Dec.  Dig.  §  758.*] 

7.  Appeal  and  Ebbob  (|  864*)— Appeal  from 
Judgment— Ebbobs  Reviewable. 

Errors  of  law  appearing  in  a  proper  state- 
ment of  the  case  on  bill  of  exceptions  may  be 
reviewed  upon  appeal  from  Uie  judgment, 
though  there  is  no  appeal  from  the  order  deny- 
ing a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {(  1765-1767,  345&-3461: 
Dec.  big.  t  864.*] 

*8.  Appeal  and  Ehrob  (|  558*)— Statement 
OF  Case — Ebbobs  Reviewable. 

A  statement  of  the  case  which  is  not  also 
a  bill  of  exceptions  cannot  be  resorted  to  for 
the  purpose  of  reviewing  alleged  errors  of  law, 
under  Code  Civ.  Proc.  §  659,  subd.  3,  providing 
that,  when  the  notice  designates  as  ground  for  a 
new  trial  errors  in  law  occurring  at  trial,  the 
statements  shall  specify  the  particular  errom 
relied  on. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H' 2461,  2462,  2465-2471; 
Dec.  Dig.  §  553.*] 

9.  Appeal  and  Ebbob  ({  553*)— Statehbnt 
OF  Case— Bill  of  Exceptions. 

It  a  statement  of  the  case  be  considered  as 
a  hill  of  exceptions,  whicli  may  be  done,  specifi- 
cations of  error  would  not  be  necessary  to  re- 
view alleged  errors  of  law  appearing  therein,  un- 
der Code  Civ.  Proc.  §  050,  relating  to  the  set- 
tling of  bills  of  exception. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2461,  2462,  2465-2471; 
Dec.  big.  (  553.*] 

10.  AppiEAL  AND  Erbob  (§  204*)— Objection 
Below— Necessity— Rulings  on  Evidence. 

Where  evidence  was  offered  and  received 
wholly  without  objection,  no  error  therein  is 
available  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «§  1149,  1258-1272,  1274- 
1278,  1280,  1669;    Dec.  Dig.  §  204.*] 

11.  Appeal   and  Ebbob   (§  907*)— Pbesuicp- 

TION— SumCIBNCY   OF  EVIDENCE. 

In  the  absence  of  a  sufficient  statement  of 
facts  or  bill  of  exceptions,  it  will  be  presumed  on 
appeal  that  the  evidence  fully  supported  the 
findings,  and  justified  tiie  refusal  of  a  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  2899,  2911-2915.  2916, 
3673,  3674,  3676,  3678;    Dec.  Dig.  {  907.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Smith, 
Judge. 

Action  by  John  Hastaran  and  another 
against  Carrie  B.  Marchand.  From  a  Judg- 
ment for  plaintiffs,  and  an  order  denying  a 
motion  for  new  trial,  defendant  appeals.  Af- 
firmed. 


A.  Heynemann  and  O.  F.  Adams,  both  of 
San  Francisco,  for  appellant  J.  K.  Eoss,  of 
San  Francisco,  for  respondents. 

LENNON,  P.  J.  This  Is  an  appeal  from  a 
Judgment  rendered  in  favor  of  the  plaiDtifls, 
and  also  from  an  order  denying  the  defend- 
ant a  new  trial.  The  action  was  one  to  re- 
scind a  contract  of  purchase  and  sale  of  per- 
sonal property,  and  for  the  recovery  of  the 
purchase  price  thereof,  upon  the  ground  of 
fraud.  The  case  was  tried  by  the  court, 
without  a  Jury,  and  findings  were  made  in 
favor  of  the  plalntUFs  in  substantial  accord 
vrith  the  allegations  of  the  complaint  Judg- 
ment was  entered  upon  the  findings  on  Sep- 
tember 7,  1911,  and  on  the  following  day  de- 
fendant served  and  filed  her  notice  of  Inten- 
tion '  to  move  for  a  new  trial,  upon  the 
grounds  of  errors  of  law  occurring  during  the 
trial,  and  the  insufflciency  of  the  evidence  to 
Justify  the  findings.  The  notice  of  intention 
stated  that  the  motion  would  be  made  upon 
afildavits  to  be  thereafter  filed,  a  statement 
of  the  case,  and  also  a  bill  of  exceptions  to 
be  thereafter  prepared.  On  March  25,  1912, 
an  engrossed  "statement  of  the  case  on  mo- 
tion for  a  new  trial"  was  allowed  and  aa- 
thenticated  by  the  certificate  of  the  trial 
Judge.  The  motion  for  a  new  trial  was  heard 
and  denied  on  April  8,  1912. 

In  support  of  the  appeal  It  is  urged  that  in 
certain  particulars  the  evidence  Is  insufficient 
to  support  the  findings  of  fact  as  made  b; 
the  trial  court 

[1]  This  point  cannot  be  considered,  either 
upon  the  appeal  from  the  Judgment  or  from 
the  order  denying  the  new  trial,  for  the  rea- 
son that  the  statement  of  the  case  appear- 
ing in  the  record  before  us  does  not  specify 
nor  attempt  to  specify  the  particulars  in 
which  the  evidence  is  claimed  to  be  insaffl- 
dent  to  Justify  the  findings.  Sather  Bank- 
ing Co.  V.  Briggs,  138  Cal.  724,  72  Pac.  852. 
Section  659,  Code  of  Civil  Procedure,  pro- 
vides that:  "When  the  notice  of  the  motion 
designates,  as  the  ground  of  the  motion,  the 
Insufficiency  of  the  evidence  to  Justify  the 
verdict  or  other  decision,  the  statement  shall 
specify  the  particulars  in  which  such  evi- 
dence is  alleged  to  be  insufficient.  *  *  • 
If  no  such  specification  be  made,  the  state- 
ment shall  be  disregarded  on  the  hearing  of 
the  motion."  Inasmuch  as  the  statement  of 
the  case  before  us  does  not  even  attempt  to 
specify  the  particulars  in  which  it  is  claimed 
that  the  evidence  is  insufficient  to  support 
the  findings,  it  must  be  assumed  in  support 
of  the  order  appealed  from  that  the  lower 
court,  in  passing  upon  the  motion  for  a  new 
trial,  ignored,  as  was  its  duty,  the  state- 
ment of  the  case  prepared  and  presented  by 
the  defendant  This  being  so,  it  follows  that 
the  motion  for  a  new  trial,  in  so  for  as  it 
was  grounded  upon  the  insufficiency  of  the 
evidence,  was  in  effect  made  without  a  sta te- 
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ment  of  tbe  case  to  stipport  It,  and,  tbe  de- 
fendant having  elected  to  move  upon  such  a 
statement,  his  failure  to  prepare  and  perfect 
it  In  tbe  parUcalars  required  by  tbe  Ck>de 
prednded  the  lower  court  from  passing  upon 
the  saffldency  of  the  evidence,  and  therefore, 
hi  so  far  as  that  question  was  concerned, 
the  nwtlon  for  a  new  trial  was  properly  de- 
nied. 

The  reasoning  which  requires  us  to  reject 
the  defendaht's  statement  of  the  case  when 
considering  the  appeal  from  the  order  deny- 
ing a  new  trial  likewise  precludes  us  from 
constderlng  that  statement  upon  the  appeal 
from  tbe  judgment  in  so  far  as  the  sufflden- 
cf  of  tbe  evidence  to  support  tbe  findings  is 
concerned.  Section  950,  Code  of  CItU  Pro- 
cedure, provides  that  on  an  appeal  from  a 
final  judgment  the  appellant  must  furnish 
the  court  with  (1)  a  copy  of  the  notice  of  ap- 
peal, (2)  the  judgment  roll,  and  (3)  of  any 
bill  of  exceptions  or  (4)  statement  of  the  case 
on  which  the  appellant  relies.  For  the  pur- 
pose of  an  appeal  from  the  judgment,  there 
is  little  difference  between  a  bill  of  excep- 
tions and  a  statement  of  the  case.  "Their 
fonn  Is  the  same,  the  proceeding  to  settle 
them  Is  the  same,  they  perform  the  same 
office,  and  may  be  used  Interchangeably."  2 
Spelling's  New  Trial,  §  629.  Accordingly  any 
statement  of  the  case  which  has  been  settled 
and  autbttitlcated  as  required  by  law,  and 
which  was  used  or  which  was  prepared,  set- 
tled, and  authenticated  for  use  upon  a  mo- 
tion for  a  new  trial,  may  be  resorted  to  by 
this  court  upon  an  appeal  from  a  judgment 
which  Involves  errors  of  law  claimed  to  have 
been  committed  upon  the  trial,  or  the  al- 
leged lusufiiclency  of  the  evidence  to  support 
the  findings.  2  Hayne  on  New  Trial  (Re- 
vised Ed.)  i  230. 

This,  however,  presupposes  that  upon  an 
appeal  from  the  judgment  grounded  upon  the 
insuffidency  of  the  evidence  the  "blU  of  ex- 
ceptions" or  "statement  of  tbe  case"  accom- 
panying the  judgment  roU  was  prepared  and 
perfected  in  accordance  with  tbe  provisions 
of  section  648,  Code  of  Civil  Procedure,  which 
requires  that:  "When  the  exception  is  to  the 
verdict  or  decision,  upon  the  ground  of  the 
•nsnffldency  of  the  evidence  to  justify  it,  tbe 
objection  must  specify  the  particulars  in 
which  such  evidence  is  alleged  to  be  InsufS- 
cient"  The  purpose  of  this  requirement  Is 
practically  tbe  same  as  that  of  section  659 
of  the  same  Code,  relating  to  the  necessity 
of  spedQcations  of  insufficiency  In  a  state- 
ment of  the  case  on  a  motion  for  a  new 
trial  Therefore  upon  the  appeal  from  the 
judgment  In  the  present  case  the  sufficiency 
of  tbe  evidence  to  support  the  findings  can- 
not be  reviewed  upon  the  statement  of  tbe 
case  before  us.    2  Hayne  on  New  Trial,  {  259. 

[2]  Tbe  defendant  Insists  that  the  neglect 
of  the  statement  to  specify  the  particulars 
in  which  it  Is  claimed  the  evidence  was  in- 
suffident  was  covered,  and  therefore  cured. 


in  two  separate  documents  entitled  "Bill  of 
Kxceptlons,"  which  are  printed  elsewhere  in 
the  transcript,  and  purport  to  have  been  filed 
in  the  action  some  five  months  previous  to 
tbe  allowance  and  authentication  of  the  de- 
fendant's "Engrossed  Statement  of  the  Case 
oh  Motion  for  a  New  Trial." 

The  first  of  these  documents  contains  sev- 
eral spedflcatlons  of  the  insufficiency  of  the 
evidence,  Intermingled  with  argument  and 
the  dtation  of  authorities.  The  second  Is 
made  up  of  specifications  of  errors  in  law  al- 
leged to  have  occurred  during  the  trial.  Nei- 
ther document,  however,  purports  to  set  out 
in  narrative  form  or  otherwise  the  evidence 
and.ruling8  had  and  made  at  the  trial.  More- 
over, neither  document  was  authenticated  by 
the  Judge  of  tbe  trial  court,  and  therefore 
neither  can  be  said  to  be  a  bill  of  exceptions 
in  form  or  in  fact  Nether  document  was 
Included  in  nor  referred  to  in  the  authenti- 
cated statement  of  the  case  which  was  finally- 
settled  and  allowed  by  the  trial  court.  Ob- 
viously tbey  cannot  be  considered  for  'any 
purpose  upon  this  appeal. 

This  case  was  heard  once  before  by  this 
court,  and  npon  tbe  point  Jnst  stated  was  de- 
cided adversely  to  appellant  In  the  peti- 
tion for  a  rehearing  our  attention  was  called 
to  the  fact  that  prior  to  the  filing  of  briefs, 
and  before  the  oral  argument  upon  the  first 
hearing,  a  diminution  of  the  record  npon  mo- 
tion of  the  appellant  was  ordered,  so  as  to 
show  that  the  trial  judge  had  Indorsed  upon 
each  of  the  two  unsettled  and  unauthentlcat- 
ed  documents  entitled  "BUI  of  ESxceptions"  the 
following  certificate:  "I  hereby  certify  that 
the  foregoing  specifications  were  used  be- 
fore me  on  the  argumeut  on  motion  for  a 
new  trial.  Frank  H.  Smith,  Judge.  Septem- 
ber 20,  1912."  Although  permission  was 
granted  counsel  for  the  appellant  at  the  time 
the  diminution  was  suggested  and  ordered  to 
amend  tbe  record  before  us  by  inscribing 
thereon  with  pen  and  ink  the  above-mention- 
ed certificate,  such  amendment  was  not  made 
until  after  our  opinion  In  the  first  instance 
affirming  the  judgment  had  been  filed,  and, 
although  permission  had  been  granted  previ- 
ous to  tbe  filing  of  appellant's  brief  to  amend 
the  record  in  the  particulars  and  manner 
stated,  no  mention  or  point  was  made,  either 
in  the  briefs  of  counsel  for  the  appellant  or 
upon  the  oral  argument,  of  the  fact  that  the 
trial  judge  had  used  the  disputed  documents 
upon  the  hearing  of  the  motion  for  a  new 
trial.  We  were  justified,  therefore.  In  as- 
suming, as  we  did,  upon  the  first  hearing  that 
the  suggested  diminution  of  the  record  was 
not  considered  by  counsel  for  the  appellant  as 
a  matter  of  sufficient  moment  to  be  consid- 
ered by  us  upon  the  determination  of  the  ap- 
peal. A  rehearing,  however,  was  granted 
largely  because  of  the  earnest  insistence  of 
counsel  for  the  appellant  that  such  certificate 
I  obviated  the  objections  which  resulted  in  the 
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affirmance  of  tbe  ]iidg:meut  In  the  first  in- 
stance. 

Upon  farther  consideration,  we  are  satis- 
fied that  even  as  finally  amended  the  record 
before  ua  wUl  not  sustain  the  appeal  upon  the 
ground  of  the  insufficiency  of  the  evidence  to 
support  the  findings. 

The  case  of  Dawson  t.  Schloas,  93  CaL  195, 
201,  29  Pac.  31,  32,  hurts  rather  than  helps 
appellant,  for  there  it  is  declared  that  the 
primary  purpose  of  the  rule  requiring  sped- 
flcations  of  evidence  "in  statements  on  mo- 
tion for  a  new  trial  and  In  bills  of  exceptions 
is  to  abbreviate  the  statement  of  evidence  by 
restricting  it  to  such  as  is  relevant  or  mate- 
rial to  prove  or  disprove  the  specified  fact. 
By  the  specifications  required,  the  opposing 
party  and  the  Judge  are  notified  of  the  ex- 
act points  of  contest,  and  thereby  enabled  to 
determine  what  evidence  should  be  brought 
into  the  statement,  and  what  should  be  ex- 
cluded therefrom.  Without  such  spedflcationB, 
the  Judge  could  not  perform  the  duty  enjoin- 
ed upon  him  'to  strike  out  of  it  [the  state- 
ment or  bill  of  exceptions]  all  redundant  and 
useless  matter,'  and  to  make  the  statement 
truly  represent  the  case  (Code  Civ.  Proc.  U 
650,  659),  nor  would  the  opposing  party  have 
any  means  of  distinguishing  what  portions  of 
the  evidence  would  be  redundant  from  that 
which  tends  to  prove  the  issue  on  his  part,  and 
the  consequence  would  generally  be  that  all 
tbe  evidence  would  be  brought  into  the  state- 
ment or  bill  of  exceptions,  though  nine-tenths 
of  it  were  irrelevant  and  useless.  So  Impor- 
tant were  the  required  specifications  in  a 
statement  on  a  motion  for  a  new  trial  re- 
garded by  tbe  Legislature  that  it  enacted: 
'If  no  such  spedflcations  be  made,  the  state- 
ment shaU  be  disregarded  on  the  hearing  of 
the  motion.'  Code  Civ.  Proc.  {  659.  And 
this  penalty  has  been  enforced  by  this  court 
in  so  many  cases  that  there  seems  to  be  no 
excuse  for  failure  to  comply  with  the  Code 
rule.    •    •    •" 

[3]  It  wUX  thus  be  seen  that  the  specifica- 
tions of  the  insufficiency  of  the  evidence  in  a 
statement  of  the  case  or  bill  of  exceptions 
are  not  required  merely  for  use  upon  the 
bearing  of  the  motion  for  a  new  trial,  but 
are  intended  primarily,  if  not  entirely,  for 
the  information  of  the  adverse  party  and  the 
trial  court,  to  the  end  that  they  may  be  ful- 
ly advised  upon  the  settlement  of  the  state- 
ment or  bill  of  exceptions  as  to  what  mat- 
ters of  evidence  covering  the  points  in  con- 
troversy should  be  included  therein.  Oortel- 
you  V.  Imperial  Land  Co.  (Sup.)  134  Faa  981. 

In  the  present  case  the  statement,  which 
was  settled  for  use  and  subsequently  used 
upon  the  motion  for  a  new  trial,  is,  as  has 
t>een  previously  pointed  out,  utterly  devoid  of 
spedflcations  or  attempted  specifications  of 
the  insuffldency  of  the  evidence  to  sustain 
the  findings  made  by  the  trial  court,  and 
therefore  neither  the  trial  court  nor  the  ad- 
verse party  was  zequired  upon  the  settiO' 


ment  of  the  statonent  to  ascertain  whether 
or  not  all  of  the  evidence  adduced  upon  the 
trial,  and  upon  which  the  findings  were  made, 
was  Incorporated  in  the  statement  as  origi- 
nally prepared  and  presented  for  settiement: 
Perchance,  if  the  insuffldency  of  the  evidence 
to  sustain  all  or  any  one  of  the  findings  made 
by  the  trial  court  had  been  specified  in  the 
statement  as  submitted  for  settiement,  amend- 
ments would  have  been  proposed  and  allowed 
which  would  have  covered  the  points  in  con- 
troversy. 

It  is  contended,  however,  upon  bdiaU  of 
the  appellant  that  tbe  certificate  of  the  trial 
Judge  which  has  been  added  to  the  record 
shows  that  he  had  before  him  at  the  time  of 
the  settiement  of  the  statement  the  spedfl- 
cations of  insuffldency  contained  in  one  of 
the  two  unsettied  and  unauthenticated  docu- 
ments entiUed  "Bill  of  Exceptions,"  and  we 
are  therefore  requested  to  consider  those 
specifications  as  part  and  parcel  of  the  set- 
tled and  authenticated  statement  of  the  case 
which  was  used  upon  the  motion  for  a  new 
trial. 

[4]  This  contention  is  not  supported  by  the 
record  before  us,  and  the  request  following 
it  must  be  Ignored.  It  may  be  conceded  that 
generally  the  legal  effect  of  a  document  must 
be  determined  by  a  consideration  of  Its  sub- 
ject-matter rather  than  by  the  name  given  to 
it,  and,  when  its  real  character  Is  thus  ascer- 
tained, its  scope  and  effect  cannot  be  Ignored 
because  of  a  mere  misnomer. 

[6]  It  may  also  be  conceded  that  a  state- 
ment on  motion  for  a  new  trial  and  a  bill  of 
exceptions  may  be  incorporated  In  one  paper 
without  invalidating  dther  (Spottiswood  v. 
Wdr,  66   Oal.   525.  6  Pac  381;     Martin  v. 
Southern  Padfic  Co.,  160  Cal.  124,  88  Pac 
701),  and  we  have  no  doubt  that.  If  In  tbe 
present  case  the  two  unsettied  and  unauthen- 
ticated documents  entitied  "Bill   of  Excep- 
tions"— one  of  which   si)edfied    tbe   insuffl- 
dency of  the  evidence,  and  the  other  the  er- 
rors of  law — had  been,  by  reference  or  other- 
wise, made  a  part  of  tbe  proposed  statement 
on  motion  for  a  new  trial,  they  would  have 
constituted  suffident  spedflcations  of  tbe  in- 
suffldency of  the  evidence  and  the  errors  of 
law  relied  upon  for  a  new  trial. 

No  Budi  situation,  however,  confronts  us 
here.  In  the  first  place,  both  of  tbe  docu- 
ments in  the  present  case  entitled  "Bill  of 
Exceptions"  plainly  purported  only  to  set 
forth  disconnected  fragments  of  tbe  evidence 
adduced  upon  the  trial  of  the  case,  and  nd- 
tber  of  such  documents  was,  directly  or  by 
reference,  authenticated  by  the  certificate  of 
the  trial  Judge.  Clearly,  therefore,  they 
lack  the  essentials  of  an  effldent  bill  of  ex- 
ceptions. In  the  second  place,  tbe  record 
before  us,  as  originally  prepared,  and  as 
subsequently  amended,  shows  anequlvocally 
that  the  two  documents  in  qnestlou  were 
neither  diredly  nor  by  reference  made  a 
part  of  the  proposed  statement   on  motion 
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for  a  new  triiL  nie  record  bIiowb  farther 
tlmt  the  "EngTosaed  Statement  on  Motion 
for  a  New  Trial"  was  filed,  settled,  and  an- 
UienUcated  some  fire  montbs  subsequent 
to  the  filing  of  the  two  unsettled  and  unau- 
Oeotlcated  documents  entitled  "Bill  of  Ez- 
cepdons,"  and  it  does  not  show  that  either 
ot  wch  documents  was  called  to  the  atten- 
tion of  the  trial  Judge  nor  considered  by 
bim  before  the  time  of  the  hearing  of  the 
motion  for  a  new  trial,  which,  of  course, 
most  have  been  subsequoit  to  the  settlement 
and  anthentlcation  of  the  statement  of  the 
case  npon  which  the  motion  for  a  new  trial 
waa  made  and  determined. 

This  being  so,  there  Is  no  escape  from  the 
conclnsion  that  the  two  unsettled  and  un- 
anthenticated  documents  entitled  "Bill  of 
Exceptions"  were  not  a  part  of  the  proposed 
statement  on  motion  for  a  new  trial,  nor 
considered  by  the  trial  court  upon  the  settle- 
ment of  Budi  statement  Standing  alone, 
as  it  must,  the  settled  and  authenticated 
itatement  did  not  contain  the  required 
spedflcations  of  insufficiency,  and  therefore 
It  most  be  held,  in  compliance  with  the 
mle  annunciated  in  the  authorities  herein- 
before dted  and  quoted,  that  such  statement 
could  not  be  used  npon  the  hearing  of  the 
motion  for  a  new  trial,  nor  resorted  to  upon 
this  appeal,  in  so  far  as  the  sufficiency  of 
the  evidence  to  support  the  findings  is  con- 
cerned. 

[I]  The  opoilng  brief  of  counsel  for  the 
aiVdlant  consisted  solely  of  a  discussion  of 
the  sufficiency  of  the  evidence  to  support 
the  findings;  but  In  the  closing  brief  alleged 
errors  of  law  relating  to  the  reception  and 
rejection  of  testimony  are  adverted  to  In  a 
general  way.  For  Instance,  without  pointing 
out  the  particular  errors  relied  upon  for  a 
reversal,  we  are  advised  and  admonished 
that  '^t  is  for  the  appellate  court  to  deter^ 
mine  whether  or  not  this  testimony  was 
properly  excluded,  or  whether  the  testimony 
given  was  properly  admitted,"  and  we  are 
then  referred  to  the  two  unsettled  and  unau- 
tbentlcated  documents  already  described, 
where,  we  are  told,  will  be  found  "the  er- 
rors of  law  •  *  •  and  the  authorities 
sapportlng  the  points.    •    •    * » 

Nether  this  court  nor  connsd  for  the  re- 
spondent is  required  to  examine  and  answer 
points  and  authorities  presented  In  such 
manner.  People  v.  Woon  Tuck  Wo,  120  Cal. 
294,  52  Pac.  833:  People  v.  McLean,  135 
CaL  306,  67  Paa  770;  People  v.  Cebulla, 
137  CaL  314,  70  Pac.  181;  People  v.  Ohn^ 
nacut,  141  CaL  682,  75  Paa  340;  Dun- 
tan  V.  Ramlsh,  142  CaL  686,  76  Pa&  661; 
Bell  V.  Southern  Pacific  Co.,  144  CaL  560, 
77  Pac.  1124;  Pigeon  v.  FuUer,  156  CaL  691, 
105  Paa  976;  Perry  v.  Ayers,  159  CaL  414, 
114  Pac.  46.  In  fairness  to  this  court  and 
to  counsel  for  respondents,  every  point  re- 
lied upon  tor  a  reversal  should  have  been 
stated  and  argued  In  the  opening  brief  of 


counsel  for  the  appellant,  and  therefore 
points  not  so  stated  and  argued  may  be 
deemed  to  be  waived.  Hlhn  v.  Courtis,  81 
CaL  309;  Webber  v.  Clarke,  74  Cal.  11,  15 
Pac  431;  Wheelock  v.  Godfrey.  100  CaL  678. 
85  Paa  817;  OdeU  r.  Battridc,  126  CaL  651, 
159  Paa  138. 

[7-11]  It  Is  tme  that  one  ot  the  documents 
referred  to  consists  mainly  of  argument 
and  the  citation  of  authorities  directed  to 
alleged  errors  of  law  spedfled  therein;  but 
we  do  not  understand,  nor  can  it  be  suc- 
cessfully contended,  that  the  Irregular  in- 
terpolation of  points  and  authorities  in  a  bill 
of  exceptions,  or  a  document  purporting  to 
be  such,  will  suffice  as  an  opening  brief  npon 
appeal,  and  thereby  require  this  court  and 
counsel  for  the  respondent  to  Investigate 
and  answer  the  points  so  made.  However, 
having  in  mind  the  rule  that  errors  of  law 
appearing  either  in  a.  proper  statement  of 
the  case  or  bill  of  exceptions  may  be  re- 
viewed upon  an  appeal  from  the  Judgment, 
regardless  of  whether  or  not  an  appeal  has 
betti  perfected  from  an  order  denying  a  new 
trial,  we  have  out  of  an  abundance  of  cau- 
tion, not  unmingled  with  some  curiosity,  ex- 
amined the  authenticated  statement  of  the 
case  which  was  used  upon  the  motion  for 
a  new  trial,  and  find  that  it  does  not,  either 
by  reference  to  the  notice  of  intention,  or 
otherwise,  or  at  all,  specify  any  error  of 
law  occurring  at  the  triaL  Such  statement, 
therefore,  considered  merely  as  a  statement, 
and  not  as  a  bill  of  exceptions,  cannot  be  re- 
sorted to  for  the  purpose  of  disposing  of 
alleged  errors  of  law.  Code  Civ.  Proa  |  659, 
subd.  3;  Shadburne  v.  Daly,  76  CaL  355, 
18  Pac.  403.  Of  course,  if  such  statement  be 
considered  a  bill  of  exceptions  (as  may  be 
done),  spedficatlond  of  error  would  not  be 
necessary  to  review  any  alleged  errors  of 
law  appearing  therein.  Code  Civ.  Proa  { 
650:  Martin  v.  S.  P.  Co.,  160  Cal.  125,  88 
Paa  701.  But,  treating  the  statement  as  a 
bill  of  exceptions,  we  find  upon  a  careful 
review  thereof  that  all  of  the  evidence  set 
forth  therein  was  offered  and  received  with- 
out the  interposition  'of  a  single  objection. 
This  being  so,  it  Is  obvious  that  the  errors  of 
law,  if  any,  occurring  at  the  trial  are  not 
in  any  event  available  to  appellant  upon  this 
appeaL 

[11]  Upon  the  first  hearing  of  this  case 
appellant,  in  an  endeavor  to  have  us  con- 
sider everything  which  is  to  be  found  be- 
tween the  covers  of  the  transcript,  asserted 
that  the  appeal  was  taken  under  the  new  or 
alternative  method  provided  by  sections  941a 
et  seq.  of  the  Code  of  Civil  Procedure. 
This  position,  however,  was  finally  and  ex- 
pressly abandoned  upon  rehearing,  and 
therefore  need  not  be  farther  discussed.  No 
error  appears  on  the  face  of  the  record  be- 
fore us,  and,  in  the  absence  of  an  efficient 
statement  of  the  case  or  bill  of  exceptions, 
we  must  assume  that  the  evidence  adduced 
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at  the  trial  fully  supports  the  findings,  and 
Justified  the  denial  of  a  new  trial. 

The  judgment  and  order  appealed  from 
are  affirmed. 


We    concur: 
GAN,  J, 


RICHARDS,    X;     KERBI- 


STATB  ex  rel.  PACIFIC  POWER  ft  LIGHT 
CO.  V.  PUBLIC  SERVICE  COM- 
MISSION. 
(Supreme  Court  of  Washington.    Dec.  18, 1913.) 
Cebtiorabi  (I  70*)— QnESTioNB  Revikwabu 

— JUBISDICTION  OF  Ini-EBIOB  COUBT. 

An  appeal  from  an  order  of  the  superior 
court  of  a  county,  affirming  orders  of  the  Public 
Service  Commission  rendered  on  a  writ  of  re- 
view to  the, superior  court  of  the  county,  will 
not  be  dismissed  on  the  motion  of  the  commis- 
sion, on  the  ground  that  the  superior  court  of 
another  county  had  the  exclusive  jurisdiction 
to  review  the  orders  of  the  commission,  but 
the  question  of  jurisdiction  is  reviewable  on 
appeal  on  the  merits  only. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §{  195-208;   Dec.  Dig.  {  70.»] 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County ;  E.  B.  Preble,  Judge. 

Writ  of  review  by  the  State  of  Washing- 
ton, on  the  relation  of  the  Pacific  Power  & 
Light  Company,  against  the  Public  Service 
Commission,  to  review  orders  of  the  com- 
mission. From  an  order  affirming  the  or- 
ders, the  relator  appealed,  and  the  com- 
mission moved  to  dismiss  the  appeal  for 
want  of  Jurisdiction  of  the  superior  court 
Denied. 

Englehart  &  RIgg,  of  No.  Takima,  and 
John  A.  Lalng,  of  Portland,  Or.,  for  appel- 
lant W.  V.  Tanner  and  Stephen  V.  Cbrey. 
both  of  Olympla,  and  Guy  O.  Shumate,  of 
No.  Yakima,  for  respondent 

PARKER,  J.  This  cause  is  before  us  up- 
on the  motion  of  the  Public  Service  Com- 
mission to  dismiss  the  appeal  taken  by  the 
Pacific  Power  &  Light  Company,  the  relat- 
or, from  a  decision  of  the  superior  court  for 
Yakima  county,  affirming  certain  orders 
made  by  the  Public  Service  Commission 
touching  certain  things  to  be  done  by  the 
relator  as  a  public  service  corporation.  Up- 
on the  making  of  the  orders  by  the  commis- 
sion, following  a  hearing  in  Yakima  county, 
the  relator  caused  the  proceedings  had  be- 
fore the  commission  to  be  removed,  by  writ 
of  review,  to  the  superior  court  of  that 
county.  A  bearing  had  therein  upon  the  re- 
turn of  the  writ  resulted  in  a  decision  af- 
firming the  orders  of  the  commission,  from 


which  decision  the  relator  has  appealed  to 
this  court 

The  Public  Service  Commission  now  moves 
this  court  to  dismiss  the  appeal,  insisting 
that  the  superior  court  for  Yakima  county 
did  not  have  jurisdiction  to  review  the  orders 
of  the  Public  Service  Commission ;  that  Its 
decision  upon  the  reviewing  of  such  orders 
is  a  nullity  because  of  want  of  jurisdiction, 
and  that  therefore  there  is  nothing  to  appeal 
from  to  this  court. 

Attention  is  called  to  our  recent  decision  in 
State  ex  rel.^  Russell  v.  Public  Service  Com- 
mission, 135  Pac.  244,  and  section  86,  p.  596, 
Laws  of  1911,  relating  to  review  in  the  sn- 
perior  court  of  orders  made  by  the  Public 
Service  Commission.  Upon  this  decision  and 
this  law  Is  rested  respondent's  contention 
that  the  superior  court  for  Yakima  county 
did  not  have  jurisdiction,  and  that  the  su- 
perior court  for  Thurston  county  only  had 
jurisdiction  to  review  the  orders  made  by 
the  commission.  This  presents  an  interest- 
ing and  important  question;  but  we  are 
of  the  opinion  that  it  cannot  be  considered 
here  upon  a  motion  to  dismiss  the  relator's 
appeal.  Whether  or  not  the  superior  court 
for  Yakima  county  had  jurisdiction  Is  a 
question  which  is  reviewable  upon  appeal. 
It  seems  clear  to  us  that  this  court,  by  virtue 
of  the  appeal,  has  Jurisdiction  of  the  qaes- 
tlon  of  the  jurisdiction  of  the  superior  court 
for  Yakima  county  in  this  particular  contro- 
versy. A  motion  to  dismiss  an  appeal  In 
this  court  may,  of  course,  be  rested  upon 
the  ground  that  this  court  has  no  jurisdic- 
tion ;  but  we  cannot  agree  with  tbe  view 
that  the  jurisdiction  of  this  court  is  depend- 
ent upon  the  view  it  finally  takes  as  to  the 
jurisdiction  of  the  superior  court  The  Ju- 
risdiction of  a  superior  court  upon  appeal 
therefrom  is  always  a  pertinent  question  In 
this  court  No  decision  has  come  to  our  no- 
tice holding  that  such  a  question  is  proper 
to  be  considered  upon  a  motion  to  dismiss 
an  appeal.  Cases,  probably  by  the  hundreds, 
may  be  found  where  appellate  courts  have 
reversed  decisions  of  lower  courts  because  of 
want  of  jurisdiction  in  such  courts;  but  It 
seems  to  us  that  the  very  deciding  of  such 
a  question  Is  the  assuming  of  jurisdiction  by 
the  appellate  court  so  deciding  It  The  fa<% 
that  the  question  of  the  superior  court's  ju- 
risdiction is  involved,  and  we  are  called  upon 
to  decide  that  question,  is  sufficient,  we  think, 
to  Invoke  the  jurisdiction  of  this  court 

The  motion  to  dismiss  la  denied. 

CROW,  C.  J.,  and  MOUNT,  FULLERTON, 
and  MORRIS,  JJ.,  concur. 


•For  other  eaaaa  m»  nme  toplo  aad  moUoo  NUUBBB  Is  Dm.  Die  *  Am.  Dig.  Key-No.  SerlM  *  Rep'r  IndexM 
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In  i«  WEST  WHEELER  ST.  IN  CITY  OP 

SEATTLE. 

(Sapreme  Coart  of  Washington.    Dec.  19, 1913.) 

MnNlCIPAL     COBFORATIONS     ({     437*)— ESTAB- 
USUUSNT   AND    IllFBOVEUENT    OF    STBEETB— 

Absessueitt  of  Benkiits. 
An  ordinance  for  the  acquisition  of  prop- 
crt;  for  an  elevated  road  and  for  the  construc- 
tion of  the  road  and  for  the  establishment  of  a 
street  on  the  surface  provides  for  two  separate 
improTements,  where  tne  elevated  road  and  street 
luiTe  nothing  in  common  except  they  adjoin  each 
other  at  toeir  connection  with  an  existing 
street,  and  the  cost  of  one  improvement  can- 
not be  assessed  against  property  not  benefited 
thereby  bat  benefited  only  by  the  other  improve- 
menL 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent  Die.  {  1051;  Dec.  Dig.  S 
437.*] 

Department  2.  Appeal  from  Superior 
Court,  King  Coonty;  J.  T.  Bonald,  Judge. 

In  the  matter  of  the  petition  of  the  City  of 
Seattle  to  acquire  property  for  laying  oIF, 
widening,  extending,  and  establishing  streets 
and  changing  and  establishing  their  grades. 
From  an  order  approving  a  special  assess- 
ment roll  as  prepared  and  filed  by  the 
eminent  domain  commission  of  the  dty,  land- 
owners appeal.  Beversed  and  remanded, 
with  directions. 

Geo.  B.  de  Stelguer,  B.  E.  Thompson,  Jr., 
Baymond  D.  Ogden,  and  Peters  &  Powell,  all 
of  Seattle,  for  appellant.  Jas.  EX  Bradford 
and  C  B.  White,  both  of  Seattle,  for  respond- 
ent 

MOUNT,  J.  This  i>  an  appeal  from  an  or- 
der of  the  superior  court  of  King  county  ap- 
proving a  special  assessment  roll  as  pre- 
pared and  filed  by  the  eminent  domain  com- 
mission of  the  city  of  Seattle,  to  which  ob- 
jections have  been  filed  by  various  property 
owners.  The  property  owners  lutve  ap- 
pealed. 

It  appears  that  In  the  year  1911  the  dty  of 
Seattle,  by  ordinance,  authorized  the  condem- 
nation of  certain  real  property  for  the  pur- 
pose of  constructing  certain  overhead  bridges 
and  connecting  what  is  commonly  known  as 
Magnolia  Bluff  with  Queen  Anne  Hill,  in  the 
dty  of  Seattle.  Magnolia  Bluff  is  a  head- 
land lying  In  the  northwestern  part  of  the  city 
of  Seattle,'  immediately  west  of  what  Is  com- 
monly known  as  Smith's  Cove.  This  bluff 
rises  abmptly  to  a  maxlmam  elevation  of 
about  300  feet  To  the  eastward  from  Mag- 
nolia Bluff  lies  Queen  Anne  Hill,  which  rises 
abruptly  to  a  maximum  height  of  about  300 
feet  Between  these  two  hills  is  a  valley 
from  a  half  to  three-quarters  of  a  mile  wide. 
In  this  valley  la  Smith's  Cove  waterway. 
Numerous  raUroads  extend  north  and  south 
lengthwise  of  this  valley.  Fifteenth  avenue 
west  runs  In  a  northerly  and  southerly  direc- 
tion along  the  western  slope  of  Queen  Anne 
BUL  This  is  the  only  avenue  for  traffic  be- 
tween Magnolia  Blnff  and  the  lowlands  lying 


between  Magnolia  Blnff  and  Queen  Anne  HiU 
to  the  business  iwrtlon  of  the  city  of  Seattle.- 
The  object  of  this  improvement  was  to  build 
overhead  roadways,  extending  from  Fifteenth 
avenue  west,  westward,  across  the  valley  be- 
tween Magnolia  Bluff  and  Queen  Anne  Bill, 
so  that  the  residents  of  Magnolia  Bluff  might 
reach  the  dty  of  Seattle  in  a  more  direct  and 
available  route  than  theretofore  existed.  The 
roadway  leading  to  Magnolia  Bluff,  or  Twen- 
tieth avenue  west,  and  Thomdyke  avenue, 
which  is  on  the  eastern  slope  of  Magnolia 
Blnff,  is  proposed  to  be  an  overhead  roadway 
from  20  to  70  feet  liigh,  extending  from 
Fifteenth  avenue  west  on  Queen  Anne  HIU 
to  Twentieth  avenue  west  and  Thomdyke 
avenue  on  Magnolia  Bluff.  As  a  part  of  the 
plan  it  became  necessary  to  condemn  a  road- 
way across  the  lowlands  heretofore  mention- 
ed.  This  roadway  is  75  feet  in  width.  In 
order  to  accommodate  the  residents  living  in 
the  lowlands,  it  was  proposed  to  condemn  a 
roadway  from  Fifteenth  avenue  west,  150 
feet  wide,  down  the  side  of  the  hill  a  distance 
of  about  two  blocks,  to  Seventeenth  avenue 
west,  lying  in  the  lowlands.  The  roadways 
were  thus  condemned.  Seventy-flve  feet  of  the 
roadway  from  Fifteenth  avenue  west  to  Sev- 
enteenth avenue  west  was  designed  for  the 
overhead  roadway  extending  to  Magnolia 
Bluff,  while  the  northeasterly  half  of  the 
roadway,  76  feet  in  width,  was  to  be  con- 
structed upon  the  ground  for  the  purpose  of 
serving  the  people  living  in  the  valley  or  low- 
lands. It  is  apparently  conceded  in  the  rec- 
ord that  this  strip  of  roadway  150  feet  wide 
from  Fifteenth  avenue  west  to  Seventeenth 
avenne  west  was  condemned  at  a  cost  of 
$69,123.  That  $3,588.75  of  this  cost  was 
assessed  to  the  lowlands,  while  the  balance 
thereof  was  assessed  to  the  highlands  lying 
upon  Magnolia  Bluff. 

The  evidence  shows  conclusively  that  the 
roadway  75  feet  wide  leading  from  Fifteenth 
avenue  west  to  Seventeenth  avenue  west,  lo- 
cated in  the  lowlands,  will  be  of  no  use  or 
benefit  to  the  property  lying  upon  Magnolia 
Bluff  or  to  the  west  of  the  waterway.  And 
that  the  overhead  roadway  extending  from 
Fifteenth  avenue  west,  northwesterly  across 
the  lowlands,  will  be  of  no  possible  use  or 
benefit  to  the  property  lying  In  the  lowlands. 
The  testimony  was  all  to  this  effect,  and  the 
trial  court  so  found.  But,  by  reason  of  the 
fact  that  the  improvement  was  provided  for 
by  one  ordinance,  the  trial  court  was  of  the 
opinion  that  the  improvement  was  one  unified 
improvement  not  capable  of  separation,  and 
that,  because  the  evidence  showed  that  all 
of  the  property  assessed  within  the  whole 
district  comprising  Magnolia  Bluff  and  the 
lowlands  would  receive  the  benefit  for  which 
it  was  assessed,  the  trial  court  approved  the 
assessment  roll. 

It  seems  clear  to  us,  in  fact  there  is  no 
dispute  upon  the  record,  that,  while  these 
improvements    were    provided    for    by   one 
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ordinance,  they  are  In  fact  two  separate  and 
■distinct  Improvements.  There  is  nothing  in 
common  between  the  two.  There  is  no  com- 
mon use,  by  the  people  living  in  the  lowlands, 
of  the  overhead  stmcture  leading  to  the  high- 
lands. There  is  nothing  In  common  between 
the  Improvement  of  the  way  to  the  lowlands 
and  the  overhead  way  to  the  highlands,  ex- 
cept the  mere  fact  that  these  two  streets,  one 
75  feet  in  width  on  an  elevated  roadway  and 
the  other  a  street  constmcted  upon  the 
ground,  of  the  same  width,  adjoin  each  other 
at  their  connection  with  Fifteenth  avenue 
west  Otherwise  there  la  no  connection  be- 
tween the  Improvements. 

The  testimony  shows  that  the  improvement 
of  the  street  75  feet  In  width  leading  from 
Fifteenth  avenue  west  to  Seventeenth  avenue 
west  in  the  lowlands  Is  of  no  benefit  to  the 
property  of  the  highlands  any  more  than  it  is 
to  any  distant  part  of  the  dly  of  Seattle. 
It  Is  plain,  therefore,  that  while  the  two  im- 
provements were  passed  by  one  ordinance, 
they  are  in  fact  separate  and  independent  of 
each  other. 

In  the  case  of  Oerlach  v.  Spokane,  68 
Wash.  588,  124  Pac.  121,  where  this  question 
was  raised,  we  said:  "The  question  is  put: 
'Can  it  be  said,  for  Instance,  that  the  lots  on 
Tenth  avenue  in  said  assessment  district  are 
benefited  by  the  paving  and  curbing  and  side- 
walking  of  Fifth  avenue'  (a  parallel  avenue 
five  blocks  away)?  If  a  correct  decision  rests 
upon  this  premise,  we  would  feel  bound  to 
hold  with  appellants,  but  it  is  shown  that.  In 
the  interest  of  economy,  the  city  can,  by 
creating  a  district  including  several  streets, 
make  more  favorable  contracts  and  thus  re- 
duce the  cost  to  the  property  owner ;  and  that 
neither  the  cost  nor  benefit  to  a  lot  on  Fifth 
avenue  is  considered  when  estimating  the 
cost  or  benefit  to  a  lot  on  Tenth  avenue.  By 
a  system  of  bookkeeping,  the  cost  to  each  lot 
or  parcel  of  land  and  of  each  street  Is  kept 
separate,  so  that  no  Injury  comes  to  the  prop- 
erty owner;  but,  on  the  contrary,  there  is, 
theoretlcaUy  if  not  actually,  a  positive  bene- 
fit." 

But  that  cannot  be  said  in  this  case,  for 
here  it  is  conceded  that  about  $30,000,  being 
the  cost  of  the  roadway  leading  from  VU- 
teenth  avenue  west  to  Seventeenth  avenue 
west,  entirely  for  the  benefit  of  the  lowlands, 
is  assessed  to  the  highlands  on  Magnolia 
Bluff,  which  are  not  benefited  in  any  way, 
either  theoretically  or  otherwise.  And  It  is 
not  shown,  nor  Is  there  any  contention  in  the 
case,  that  a  more  favorable  contract  or  price 
for  the  condemnation  of  this  160-foot  strip 
was  made  by  reason  of  the  fact  that  it  was 
condemned  as  a  part  of  the  same  improve- 
ment We  are  dear,  therefore,  that  it  was 
the  duty  of  the  board  of  eminent  domain  com- 
missioners to  assess  to  the  lands  benefited 
thereby  the  cost  of  the  roadway  75  feet  in 
width  from  Fifteenth  avenue  west  to  Seven- 
teenth avenue  west,  leading  to  the  lowlands, 


and  not  to  assess  sudi  cost,  as  was  done  in 
this  case,  to  the  lands  concededly  not  benefit- 
ed thereby.. 

The  Judgment  of  the  lower  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
instruction  to  revise  the  assessment  so  that 
the  cost  of  the  street,  which  is  solely  for  the 
benefit  of  the  lowlands,  shall  be  assessed 
thereto  and  deducted  from  the  assessment 
upon  the  highlands  and  lands  not  benefited 
thereby. 

CROW,  a  X,  and  PARKER,  FULLE&- 
TON,  and  MORRIS,  JJ.,  concur. 


FORTSON   SHINOLB   CO.   ▼.   SKAOLAND 

et  uz. 

(Supreme  Court  of  WaBhington.     Dec.  19, 
1913.) 

1.  VBNxne  (J  61*)— Ghanok  o»  Venih— Time 
or  Motion. 

A  motion  and  affidavit  for  a  change  of 
Jodgea  comes  too  late  where  it  was  not  made 
until  after  the  court  bad  granted  a  rule  le- 
qniring  defendants  to  show  cause  why  an  in- 
junction should  not  be  granted  and  had  issued 
a  temporary  restraining  order. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  H  94-99;    Dec.  Dig.  {  61.*] 

2.  Judges  (t  39*)— DisQUAixncAtioH— Coun- 

BBI.. 

A  judge  is  not  disqualified  to  sit  because 
some  years  previously  bu  firm  had  represented 
plaintiff  in  other  litigation;  Rem.  &  Bal.  Code, 
I  209,  disqualifyins  a  jndge  only  if  he  bad 
been  of  counsel  in  tne  instant  proceeding. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  ti  184,  186;    Dec.  Dig.  {  89.*] 

8.  Navioablk    Waters   (f   1*)  —  Naviqablb 

Stbeamb— What  CoNSTrTuras— "Fi-oatablb 

Stbeau." 

Where  a  creek  baa,  during  recurring  fresh- 
ets, sufficient  water  to  float  shingles  and  other 
forest  products,  it  is  a  floatable  stream  and 
may  be  used  as  such ;  the  fact  that  artificial  ob- 
structions had  to  be  removed  not  affecting  its 
navigability. 

[B^  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  g{  6-16;    Dec  Dig.  |  L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2850.] 

4.  Appeal  and  Ebbob  (g  265*)— Pbkbrntatioii 
OF  Gbounds  or  Review  in  Coubt  Bbiaw— 
Necessitt. 

Where   no  exceptions   were    taken   to   the 

findings  of  act,  an  assignment  complaining  that 

the  findings  and  Judgment  are  contrary  to  the 

evidence  cannot  be  reviewed. 
[Eld.  Note.— For  other  cases,  see  Appeal  and 

Error.   Cent   Dig.   {{   1461.  153&-165i;     Dec 

Dig.  I  266.*] 

Department  1.  Appeal  from  Superior  Ooort, 
Snohomish  Coan^;  W.  P.  Bell,  Judge. 

Action  by  the  Fortson  Shingle  Ck)mpany 
against  Daniel  Skagland  and  wife.  From  a 
Judgment  for  plaintiff,  defendants  Bi^)eaL 
Affirmed. 

A.  11  Wendall  and  B.  O.  Dalley,  both  of 
Everett,  for  appellants.  Coleman,  Fogarty  & 
Anderson,  of  Everett,  for  re^wndent. 
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GOSB,  J.  This  Id  an  action  to  enjoin  the 
defendants  from  Interfering  with  the  plain- 
tiff In  floating  shingle  bolts  and  other  forest 
prodncts  In  Segelson  creek,  a  tributary  of  the 
StUlagoamlsh  river.  Segelson  creek  flows 
tbiongh  land  owned  by  the  defendants.  The 
complaint  alleges  that  It  Is  a  floatable  and 
navigable  stream  for  shingle  bolts  and  other 
forest  products,  and  that  the  defendants  had 
forbidden  plalntUf  to  use  the  stream  for  float- 
ing its  shingle  bolts  and  other  forest  products 
in  tliat  part  of  the  stream  which  flowed  over 
their  land.  A  decree  was  entered  In  harmony 
witli  the  prayer  of  the  bill.  The  defendants 
lure  appealed. 

The  appeal  presents  two  questions:  (1)  A 
denial  of  two  challenges  to  the  qualification 
of  the  trial  judge;  and  (2)  do  the  findings  of 
fact  support  the  decree? 

[1,2]  When  the  case  was  called  for  trial, 
the  appellants  filed  a  motion  and  affidavit  for 
a  change  of  judges  In  pursuance  of  Laws 
1911,  p.  en.  Prior  to  this  application  a  show 
cause  order  had  been  Issued  against  the  ap- 
pellants. Thereafter  a  hearing  was  had  up- 
on the  respondent's  application  for  a  tempo- 
rary injunction.  The  appellants  apt>eared 
and  resisted  the  application.  After  the  hear- 
ing, and  prior  to  the  filing  of  the  motion  and 
affidavit  in  question,  the  court  granted  a  tem- 
porary injunction.  Upon  this  state  of  the 
record  the  motion  was  not  timely.  State  ex 
rel.  Le  Febvre  v.  Clifford,  66  Wash.  313,  118 
Pac.  40. 

After  the  respondent  had  rested  its  case, 
appellants  called  the  president  of  the  re- 
spondent, who  testified  that  the  law  firm,  of 
which  Judge  Bell,  the  trial  judge,  was  a 
member,  had  represented  the  respondent  in 
two  lawsuits.  He  further  testified  that  Judge 
Bell  had  not  represented  the  respondent  pro- 
fessionally subsequent  to  his  election  as  At- 
torney General  in  1908,  about  four  years  be- 
fore the  triaL  There  was  no  attempt  to  show 
that  Judg:e  Bell's  services  even  remotely 
tonched  the  subject-matter  of  the  litigation, 
or  that  be  or  the  firm  of  which  he  was  a 
member  had  been  under  a  general  retainer. 
The  case  then  proceeded.  On  the  following 
day  counsel  for  the  appellants  formally  chal- 
lenged Jndge  Bell  because  be  had  former- 
ly represented  the  respondent  professionally. 
The  trial  judge,  in  denying  the  challenge, 
ttid  that,  had  ttie  challoige  been  made  at  or 
before  the  commencement  of  the  trial  upon 
that  ground,  he  would  have  decUned  to  try 
the  case  He  also  said  that  the  public  had 
an  interest  in  the  trial  of  lawsuits;  that  he 
bad  practiced  law  in  Snohomish  county  for  28 
years;  and  that  since  going  upon  the  bench 
be  had  beard  many  cases  where  he  or  the 
firm  of  which  he  was  formerly  a  member  had 
represented  some  one  of  the  parties  to  the 
action  professionally  prior  to  the  time  he  en- 
tered upon  the  performance  of  his  judicial 
dntlea  This  ruling  la  assigned  as  error. 
137P^20 


Judge  Bell  had  not  "been  counsel  for  either 
party  in  the  action  or  proceeding,"  hence  was 
not  disqualified.  Rem.  &  Bal.  Code,  {  209; 
40  Cyc.  132.  The  challenge,  while  embarrass- 
ing to  the  jndge,  was  utterly  wanting  in  mer- 
it The  respondent  had  rested  its  case  when 
the  challenge  was  made.  The  judge  very 
properly  said  that  the  public  bad  an  interest 
in  the  dispatch  of  litigation.  The  respondent 
also  bad  a  right  to  demand  that  the  trial  pro- 
ceed, in  the  absence  of  some  statutory  dis- 
qualification of  the  judge.  Orderly  proce- 
dure, the  rights  of  the  respondent,  and  the 
public  interest  alike  demanded  that  the  chal- 
lenge be  denied. 

[S]  Upon  the  merits  of  the  case,  the  court 
found: 

"(6)  That  said  Segelson  creek  is  a  floatable 
and  navigable  stream  for  shingle  bolts  and 
other  forest  products  during  freshets  regu- 
larly recurring  for  a  period  of  between  S 
and  4  months  In  the  spring  and  summer,  and 
during  a  period  of  from  2  to  3  months  dur- 
ing the  fall  of  each  year;  that  during  said 
recurring  freshets  said  Segelson  creek  for 
periods  of  several  days  together  contains  wa- 
ter varying  from  18  Inches  deep  to  3  or  4 
feet;  that  said  quantity  of  water  is  ample 
and  suflBcient  to  float  shingle  bolts  and  other 
forest  products  through  said  creek  into  the 
Stlllagaamisb  river;  and  that  said  shingle 
bolts  and  other  forest  products  can  be  so 
floated  in  said  Segelson  creek  to  the  Stllla- 
guamlsh  river  without  using  the  banks  of 
said  stream. 

"(6)  That  all  the  timber  has  been  logged 
off  from  said  premises  of  defendants,  and 
that,  when  said  premises  were  logged,  cer- 
tain windfalls,  brush,  treetops,  and  some  logs 
were  left  In  said  Segelson  creek ;  that  both 
the  plaintiff  and  the  defendant  have  removed 
said  brush,  logs,  and  windfalls  from  said 
stream ;  that  said  stream  would  float  shingle 
bolts  before  the  removal  of  said  brush,  logs, 
windfalls,  and  other  forest  debris  from  said 
stream,  but  the  same  could  riot  be  driven  to 
the  Stillaguamlsh  river  without  the  removal 
of  said  forest  debris." 

The  findings  support  the  decree.  The  test 
of  the  navigability  of  a  stream  is:  Was  it 
navigable  in  its  natural  state?  If  it  was, 
neither  accidental  nor  intentional  obstruc- 
tions which  were  not  there  in  its  natural 
state  will  Impair  or  destroy  Its  legal  navig- 
ability. Monroe  Mill  Co.  v.  Menzel,  35  Wash. 
487,  77  Pac.  813,  70  L.  R.  A.  272,  102  Am. 
St  Rep.  905 ;  State  ex  reL  United,  etc.,  Tim- 
ber Co.  V.  Superior  Court,  60  Wash.  193,  110 
Paa  1017;  Olson  v.  Merrill,  42  Wis.  203; 
Treat  v.  Lord,  42  Me.  552,  66  Am.  Dec.  298 ; 
25  Cyc.  1566.  The  windfalls  and  other  ob- 
structions referred  to  in  the  findings  created 
an  arttfldal  condition.  The  removal  of  these 
obstructions  merely  restored  the  stream  to  its 
natural  state. 

[4]  There  is  a  further  assignment  that  the 
findings  and  judgment  are  contrary  "to  the 
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law  and  the  evidence."    No  exceptions  were 
taken  to  tbe  findings  of  fact,  and  this  pre- 
cludes a  review  of  the  evidence.    Berens  v. 
Cox,  70  Wash.  627,  127  Pac.  189. 
The  decree  Is  afiSrmed. 

CROW,   C.  3.,   and    ELLIS.  MAIN,  and 
CHADWICK,  JJ.,  concur. 


NORTHERN  PAC.  RT.  CO.  t.  UNION  LUM- 
BER CO. 

(Supreme  Court  of  Washington.    Dec.  6,  1818.) 

1.  Eminkrt  Domain  ({  220*)— PnocEEniNOS 
TO  Assess  Compensation— View. 

Where,  in  a  condemnation  proceeding,  aft- 
er the  jur7  by  consent  of  the  court  and  counsel 
was  permitted  to  examine  the  premises,  one  of 
the  jurors  by  consent  was  excused  and  another 
juror  selected,  the  court  did  not  err  in  refusing 
to  permit  the  new  juror  to  view  the  premises, 
especially  where  the  evidence  seemed  plain  and 
it  did  not  appear  that  he  did  not  understand 
the  evidence,  since  it  is  within,  the  discretion 
of  the  court  whether  a  view  shall  be  permitted, 
and  the  jury  is  not  permitted  to  view  the  prem- 
ises for  the  purpose  of  gathering  evidence  but 
for  the  purpose  of  better  understanding  the  evi- 
dence produced  before  it 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  658,  569;  Dec.  Dig.  i 
220.*] 

2.  Eminent  Domain  (|  205*)— FBOOEEDinas 
TO  Assess  Compensation- StmnciENCT  ot 
Evidence. 

Where,  in  a  proceeding  to  condemn  an  ease- 
ment for  a  railway  across  a  logging  road,  though 
no  witness  for  the  petitioner  testified  what  the 
amount  of  damages  would  be,  the  whole  plan 
of  the  improvement  was  stated  to  the  jury,  maps 
and  drawings  were  introduced  in  evidence  and 
explained  by  the  witnesses,  showing  exactly 
what  the  petitioner  desired  to  take,  the  jury 
were  authorized  to  determine  the  amount  of 
damages,  and  the  court,  properly  refused  to  dis- 
miss uie  proceeding  for  lack  of  evidence  to  show 
the  amount  of  the  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  644;   Dec.  Dig.  |  205.*] 

3.  Eminent  Domain  ({  219*)— Pboceedinqb 
TO  Assess  Compensation— Evidence. 

Where,  in  a  proceeding  to  condemn  an  ease- 
ment for  a  railway  across  a  logging  railroad, 
though  a  plan  of  the  contemplated  improvement 
was  admitted  in  evidence  without  being  reduced 
to  the  form  of  a  stipulation  and  offer  showing 
what  the  petitioner  desired  to  do,  a  stipulation 
conforming  to  such  plan  was  subseqnentJ^  made, 
the  admission  of  the  plan  was  not  error,  since 
error  could  not  be  based  upon  the  order  of  proof. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main,  Cent   Dig.   {§   556,   657;    Dec   Dig.   | 

4.  Eminent  Domain  (8  203*)— Compensation 
—Remote  and  Speculative  Damages. 

In  a  proceeding  to  condemn  an  easement 
for  a  railwav  across  a  logging  railroad  which 
was  a  part  of  a  sawmill  plant,  evidence  that  the 
fair  market  value  of  the  sawmill  and  plant 
would  be  decreased  on  account  of  the  hazard 
of  the  operation  of  the  logging  road  across  the 
railway  was  properly  excluded  as  such  damages 
were  too  remote  and  speculative. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  542;   Dec.  Dig.  {  203.*] 


5.  Eminent  Domain  (|  128*)— CoiffENSATiON 
— ^Railroad  CnossiNoa. 

Where  a  railroad  company  appropriates  the 
right  of  way_  of  another  railroad,  the  measure 
of  damages  is  the  loss  and  inconvenience  nec- 
essarily incidental  to  the  reconstruction  and 
keeping  in  repair  of  that  part  of  the  first  road 
occupied  by  the  second,  excluding  the  loss  re- 
sulting from  mere  competition,  and  the  first 
company  is  entitled  to  damages  for  aU  actual 
or  direct  injuries  resulting  from  the  new  and 
additional  use  of  its  right  of  way  but  not  for 
inconvenience  to  or  interruption  of  its  busi- 
ness, such  as  the  stopping  of  trains  at  the  croai- 
ing,  nor  for  the  increased  liability  to  accident 
by  reason  of  tlie  crossing,  though  it  is  entitled 
to  the  cost  of  erecting  signals  and  maintaining 
a  crossing  signal,  as  well  as  the  cost  of  a  watch- 
man. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  348-361 ;  Dec.  Dig.  f  128.*] 

6.  Eminent   Domain   (§   222*)— Pboceedings 
to  Assess  Compensation— Instbcctions. 

In  a  proceeding  to  condemn  an  easement 
for  a  railroad  across  a  logging  road,  it  was  de- 
creed that  the  railroad  company  might  have  such 
easement    by   constructing  an  overhead   cross- 
ing for  the  use  of  the  logging  company  so  long 
as  it  should  see  fit  to  operate  its  logging  road. 
On  the  assessment  of  damages  the  court  charg- 
ed that  if  the  property  was  depreciated  in  value 
by  rendering  it  less  useful  for  the  purpose  to 
which  it  was  devoted,  or  if  its  capacity  to  trans- 
act its  business  was  reduced,  or  if  the  expense 
of  transacting  its  business  was  incmised,  the 
owners  of  the  road  were  entitled  to  compensation 
therefor;    that  if   the  logging  road   would  be 
diminished  in  value,  taking  into  consideration 
its   purpose   and   connection  with    the  owner's 
sawmill  plant  and  property,  to  allow  such  sum 
as  would  be  a  fair  and  just  compensation,  to 
take  into  consideration  any  additional  exi>en8e 
the  owner  would  be  put  to,  to  insure  safety  in 
the  operation  of  its   logging  road   and   trains, 
having  reference  to  the  lives  and   property  of 
its  own  and  any  other  factor  that  it  must  rea- 
sonably take  notice  of  in  operating  its  trains, 
just  as  the  situation  would  be,  including  any 
change  in  structural  conditions  or  distance,  not 
as  an  element  of  specific  damages  but  as  a  bur- 
den cast  upon  the  property  affecting  its  market 
value,   but  not  to  take  into  consideration  any 
damages  or   liability   on  account   of    accidents 
that  might  happen  at  the  crossing;     that  the 
measure  of  damages  was  to  be  determined  as 
of  the  present  time  and  was  the  difference  in 
the  fair  eaah  market  value  of  the  property,  con- 
sisting of  the  sawmiU,  shingle  mill  plants,  land 
and   timber   holdings    and    rights,    the    logging 
railroad  and  the  right  of  way  as  they  were  used, 
needed,  and  operated,  together  with  the  changes 
proposed,  including  a  temporary  track  proposed 
and  to  be  nsed  while  permanent  changes  were  in 
course  of  construction,  and  its  present  fair  cash 
market  value  as  it  was  without  such  chanfes; 
and  that  such  amount  was   to  be   ascertained 
without  regard  to  any   benefit   resulting  from 
the  construction  of  the   railroad.      Held,   that 
the   instructions  covered   the   law    of   the  case 
fully  and  fairly  and  were  as  favorable   to  the 
landowner  as  it  could  reasonably  ask. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  562-567;  Dec.  Dig.  I 
222.*] 

Department  2.  Appeal  from  Superior 
Court,  Tbarston  County;  John  R.  Mitchell, 
Judge. 

Condemnation  proceeding  by  the  Northern 
Pacific  Railway  Company  against  the  Union 
Lumber  Company.    From  a  Judgment  award- 


•For  othar 
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lug  an  Insofficlent  amount  of  damages,  de- 
tendunt  appeals.     Affirmed. 
S«e,  also,  70  Wash.  640.  127  Paa  109. 

Hios.  M.  Vance  and  Harry  L.  Parr,  both 
of  Olympia  (John  M.  Cleary,  of  Olympla,  of 
coanael),  for  appellant  Geo.  T.  R^d,  L.  B. 
da  PoDte,  and  J.  W.  Quick,  all  of  Tacoma  (P. 
M.  Troy,  of  Olympla,  of  counsel),  for  respond- 
ent 

MOUNT,  J.  This  appeal  Is  from  an  award 
o(  damages  in  a  condemnation  proceeding. 

The  Northern  Pacific  Railway  Company 
brought  the  action  to  condemn  a  portion  of 
an  easement  for  its  line  of  railway  across 
the  logging  road  of  the  Union  Lumber  Com- 
pany, In  Thurston  county.  After  the  action 
iras  brought,  the  trial  court  upon  a  hearing 
adjudged  the  public  use  and  necessity  for 
the  taking  of  a  portion  of  the  easement  by 
the  railway  company.  The  Union  Lumber 
Company  thereupon  by  certiorari  in  this 
court  reviewed  the  decree  of  necessity  and 
pnbUc  use,  and  we  held  that  the  Northern 
Pacific  Railway  Company  might,  by  condem- 
nation, proceed  to  take  a  portion  of  the  ease- 
ment of  the  lumber  company  by  constructing 
an  o?erhead  crossing  for  the  use  of  the  lum- 
ber company  so  long  as  the  latter  company 
should  see  fit  to  operate  Its  logging  road. 
Thereafter  the  question  of  the  amount  of 
damages  to  the  lumber  company  was  tried  to 
the  court  and  a  jury.  A  verdict  was  return- 
ed in  favor  of  the  lumber  company  for  $8,000, 
and  that  company  prosecutes  this  appeal. 

A  large  number  of  errors  are  assigned  in 
the  ai^iellant's  brief,  several  of  which  it  will 
not  be  necessary  to  notice  by  reason  of  the 
conclusion  reached  in  the  certiorari  proceed- 
ing, which  is  found  reported  In  70  Wash.  540, 
127  Pac.  109.  We  shall  notice  the  alleged  er- 
rors which  were  not  therein  considered. 

[1]  After  th^  jury  bad  been  selected  to 
determine  the  award  in  damages,  by  con- 
sent of  the  court  and  counsel  for  the  respec- 
tlye  parties,  the  Jury  was  permitted  to  exam- 
ine the  premises.  Thereafter,  by  consent  of 
the  court  and  counsel  for  the  respective  par- 
ties, one  of  the  Jurors  was  excused  from 
farther  consideration  of  the  case.  Another 
Joror  was  thereupon  selected.  The  appellant 
requested  that  this  juror  be  permitted  to 
view  the  premises  also.  The  court  denied 
this  request.  It  is  now  alleged  that  the  court 
erred  in  not  permitting  this  juror  to  view  the 
premises.  There  is  no  prejudldal  error  in 
this  ruling.  It  is  within  the  discretion  of 
the  court  whether  a  view  of  the  premises 
shall  be  permitted.  Belllngham  B.  &  B.  C. 
R.  Co.  V.  Strand,  4  Wash.  311,  30  Pac.  144. 

In  Re  East  Spring  Street,  41  Wash.  366, 
83  Pac.  242,  we  said :  "The  Jury  is  not  per- 
mitted to  view  the  premises  for  the  purpose 
of  gathering  evidence,  but  for  the  purpose  of 
better  understanding  the  evidence  which  has 
been  adduced  before  It  regarding  said  piem- 
iseat" 


The  fact  that  one  Juror  was  not  allowed  to 
view  the  premises  cannot  be  held  to  be  preju- 
dicial error  in  view  of  the  rule  that  it  is  dis- 
cretionary with  the  trial  court  to  grant  a 
view,  and  also  in  view  of  the  rule  that  a 
view  of  the  premises  is  merely  for  the  pur- 
pose of  understanding  the  evidence.  It  may 
be  true  that  this  Juror  might  have  under- 
stood the  evidence  more  perfectly  had  he 
been  conversant  with  the  premises.  But  it 
certainly  cannot  be  held  reversible  error  be- 
cause he  was  not  permitted  to  do  so.  The 
evidence  seems  plain  upon  its  face,  and  we 
are  not  satisfied  that  this  Juror  did  not  un- 
derstand the  evidence  as  well  as  those  who 
actually  viewed  the  premises. 

[2]  The  appellant  next  contends  that  the 
ooott  erred  in  denying  a  motion  for  dismissal 
of  the  action  at  the  close  of  petitioner's  case, 
and  also  at  the  close  of  all  the  evidence,  for 
the  reason  that  it  is  claimed  by  the  appel- 
lant that  no  evidence  was  introduced  upon 
the  question  of  damages  to  the  property  tak- 
en or  damaged  by  the  railway  company.  It 
may  be  true  that  no  specific  items  of  damages 
were  enumerated  by  the  witnesses  for  the 
condemning  party ;  but  it  is  plain  from  the 
record  that  the  whole  plan  of  the  improve- 
ment was  stated  to  the  Jury.  Maps  and 
drawings  were  Introduced  in  evidence  and 
explained  by  the  witnesses,  which  showed 
exactly  what  the  petitioning  railway  compa- 
ny desired  to  take.  It  seems  too  plain  for 
argument  that  the  jury  was  authorized  upon 
these  facts  to  determine  what  the  amount  of 
damages  was,  if  any,  ev&a.  though  no  witness 
testified  what  the  damages  would  amount  toi 

[8]  It  is  also  urged  by  the  appellant  that 
the  court  erred  in  receiving  in  evidence  a 
plan  of  the  contemplated  improvement  with- 
out the  same  being  reduced  to  the  form  of  a 
stipulation  and  offer  showing  what  the  con- 
demning party  desired  to  do.  Even  if  this 
might  be  considered  as  error,  a  stipulation 
was  subsequently  made  in  the  case  which 
conformed  to  the  plan  as  shown  by  the  ex- 
hibit referred  to.  There  was  therefore  no  er- 
ror committed,  because  it  is  plain  upon  the 
face  of  the  record  that  the  exhibit,  whether 
Introduced  before  the  stipulation  or  after- 
wards, became  a  part  of  it  and  explained  the 
stipulation.  Mo  error  can  be  based  upon  the 
order  of  proof. 

[4,  S]  The  appellant  argues  that  the  court 
erred  in  refusing  to  permit  the  respondent  to 
show  that  the  operation  of  the  logging  road 
over  the  four-track  system  of  the  Northern 
Pacific  Railway  Company  would  decrease  the 
fair  market  value  of  the  appellant's  saw- 
mill and  plant  on  account  of  the  hazard  of 
the  operation  of  the  logging  road  across  the 
Northern  Pacific  Railway  Company's  system. 
It  is  apparent,  we  think,  that  this  item  of 
damage  is  remote  and  speculative.  While  it 
is  true  that  the  logging  railway  was  a  part 
of  the  sawmill  plant,  which  was  operated  at 
a  distance  of  a  mile  or  so  from  the  crossing 
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and  was  a  plant  facility  merely,  It  does  not 
necessarily  follow  that  the  sawmill  plant  itself 
was  affected  by  the  taking  of  a  part  of  the 
easement  of  the  lagging  road.  If,  after  the 
part  of  the  easement  was  taken  by  the  North- 
cm  Pacific  Railway  Company,  the  operation 
of  the  logging  road  or  plant  facility  was  as 
convCTlent,  economical,  and  efficient  as  it  was 
before  the  taking,  there  could  be  no  possible 
injury  to  the  plant  as  such.  The  rule  is 
stated  in  15  Cyc.  698,  as  follows:  "Where 
one  railroad  company  appropriates  the  right 
of  way  of  another  railroad,  the  measure  of 
damages  is  the  loss  and  inconvenience  nec- 
essarily incidental  to  the  reconstruction  and 
keeping  in  repair  of  that  part  of  the  first 
road  which  Is  occupied  by  the  second,  ex- 
cluding the  loss  resulting  from  mere  com- 
petition. The  first  company  is  likewise  en- 
titled to  damages  for  all  actual  or  direct  in- 
juries resulting  from  a  new  and  additional 
use  to  be  made  of  its  right  of  way.  How- 
ever, the  inconvenience  to  or  interruption  of 
a  company's  business,  such  as  the  stopping 
of  trains  at  the  crossing,  is  not  an  element 
to  be  considered  in  estimating  damages;  nor 
is  the  Increased  liability  to  accident  by  rea- 
son of  the  crossing  a  proper  element  of  dam- 
age. However,  the  cost  of  erecting  signals 
and  maintaining  a  crossing  system,  as  well 
as  the  cost  of  a  watchman,  is  a  proper  ele- 
ment to  be  considered  in  awarding  damages 
to  the  company,  whose  right  of  way  is  sought 
to  be  crossed  by  another  railroad."  This 
was  the  rule  adopted  by  this  court  in  State 
ex  rel.  North  Coast  R.  Co.  v.  Northern  Pa- 
cific Railway  Co.,  49  Wash.  78,  94  Pac.  907. 
The  mere  fact  that  this  logging  railroad  was 
a  plant  f&cillty  did  not  change  the  measure 
of  damages  in  the  respect  stated.  We  are 
satisfied  that  the  damages  which  were  at- 
tempted to  be  proved  with  relation  to  the  mill 
and  manufacturing  plant  of  the  Union  Lum- 
ber Company  were  too  remote  and  specula- 
tive to  be  considered  by  the  Jury,  and  that  the 
court  therefore  properly  excluded  such  tes- 
timony. 

[6]  The  appellant  argues  at  length  that 
the  court  erred  in  refusing  to  give  certain 
requested  Instructions  and  in  giving  certain 
instructions.  The  instructions  that  were  giv- 
en, we  think,  fully  covered  the  law  of  the 
case  and  were  as  favorable  to  the  appellant 
as  it  could  reasonably  demand. 

The  court  instructed  the  Jury:  "If  the 
property  is  depreciated  in  value  by  rendering 
the  same  less  useful  for  the  purpose  to  which 
it  is  devoted,  or  if  its  capacity  to  transact 
Its  business  is  reduced,  or  if  the  expense 
of  transacting  its  business  is  increased  by 
the  crossing,  the  owners  of  such  road  are 
entitled  to  compensation  therefor.  Therefore, 
if  the  Jury  finds  from  the  evidence  that  the 
respondent's  logging  road  will  be  diminished 
in   value,   as   above   explained,   taking  into 


conBideratlon  the  purpose  of  the  I(«ging  road 
and  its  connection  with  respondent's  plant 
and  property,  you  will  allow  the  respondents 
such  sum  as  will  be  fair  and  Just  compensa- 
tion." And  again:  "You  have  the  right,  and 
It  is  your  duty,  to  take  into  consideration 
whatever.  If  any,  additional  expense  respond- 
ent will  be  put  to  in  order  to  reasonably  In- 
sure safety  in  the  operation  of  its  logging 
road  and  trains,  having  reference  to  the  lives 
and  property  of  its  own  and  any  other  factor 
that  it  must  reasonably  take  notice  of  In 
operating  its  trains  Just  as  the  situation  will 
be,  including  whatever  change  there  may  be 
in  structural  conditions  or  distance,  not  as  an 
element  of  specific  damages,  but  as  a  burden 
cast  upon  respondent's  property  affecting  tbe 
market  value  thereof.  You  may  not,  however, 
take  into  consideration  any  damages  or  lia- 
bility therefor  on  account  of  accidents  that 
may  or  may  not  happen  at  the  crossing." 
And  again  the  court  instructed  the  Jory: 
"You  are  instructed  that  the  measure  of  dam- 
ages in  such  case  as  this  is  to  be  determined 
as  of  the  present  time  and  is  the  difference, 
if  any,  in  the  fair,  cash,  market  value  of 
respondent's  property  (consisting  of  its  saw- 
mill and  shingle  mill  plants,  its  land  and 
timber  holdings  and  rights,  its  logging  rail- 
road and  right  of  way  as  they  are  used, 
needed,  and  operated  together),  with  tbe 
changes  proposed  and  as  proposed  by  tbe 
petitioner.  Including  the  temporary  track  pro- 
posed and  to  be  used  by  respondent  while  per- 
manent changes  are  in  course  of  construc- 
tion, and  its  present  fair  cash  market  value 
as  it  is  now  and  without  any  changes,  which 
amount  is  to  be  ascertained  and  determined 
without  regard  to  any  benefit  that  may  result 
from  the  construction  of  petitioner's  rail- 
road." These  instructions  were  as  favorable 
to  the  appellant  as  it  could  reasonably  ask. 
They  covered  the  law  of  the  case  fully  and 
fiilrly. 

A  reading  of  the  evidence  in  tbe  case  con- 
vinces us  that  the  award  of  $8,000  damages 
given  by  the  Jury  to  the  appellant  was  ample 
to  cover  all  character  of  damages  tliat  have 
been'  or  will  be  sustained.  The  cause,  we 
think,  upon  \he  whole  was  fbirly  tried.  No 
good  reason  for  reversal  is  shown. 

The  Judgment  Is  therefore  affirmed. 

CROW,  O.  J.,  and  MORRIS,  J.,  concur. 

PARKER,  X  I  concur  in  the  foregoing 
opinion  but,  so  far  as  the  court  denying  view 
of  the  premises  by  the  new  Juror  is  concerned, 
I  desire  to  be  understood  as  concurring  upon 
the  sole  ground  that  he  was  brought  into  tbe 
case  by  consent  of  all  parties  after  the  Jnty 
had  viewed  the  premises.  I  doubt  tbe  right 
of  the  court  to  let  the  Jurors  view  the  prem- 
ises other  than  In  a  body  though  this  may  be 
waived,  as  It  was  In  effect  here. 
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INGAIX8  T.  ANQIDLL  et  aL 

(Sapreme  Conrt  of  Washington.    Dec.  18,  1913.) 

1.  LiraTATiow  OF  Actions  (|  28*)— Contbactb 
— Wbittkn  and  Paboi.  CoKTmACTfl. 

An  action  for  breach  of  warrantr  in  the 
lale  of  goods  evidenced  by  a  written  order,  cilent 
u  to  de  price,  fixed  b^  parol,  ia  an  action  on 
a  contract  parti;  in  writing  and  partly  in  parol 
Md  it  within  Rem.  ft  Bal.  Code,  |  158,  limit- 
ing actions  on  contracts  not  in  writing  to  three 
jttn,  and  not  within  section  157,  limiting  ac- 
tions on  a  contract  in  writing  to  six  yean. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  134,  135.  142;  Dec.  Dig. 

2.  LiMTATiow  o»  Actions  (|  47*)— Accbtjai 
or  Cause   or  Action— Bbxaoh  of  Wab- 

UNTX. 

A  warrant  as  to  the  kind  or  qoality  of 
goods  sold,  if  breached  at  all,  ia  generally 
breached  when  made,  and  limitationa  ran  from 
the  date  of  sale. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Gent.  Dig.  H  254-258;    Dec  Dig. 

3.  LiMiTATioH  of  Actions  (f  47*)— Accbtjai. 
or  Causk   of    Action— Breach   of   Wab- 

RARTT. 

Where  a  warranty  of  goods  sold  relates 
to  a  fntore  event  by  which  it  will  be  ascertained 
whether  the  warranty  will  be  breached  or  not, 
the  warranty  is  not  breached  until  the  happen- 
ing of  the  future  event,  and  limitations  run 
only  from  that  time. 

[Ed.  Note.— For  other  cases,  aee  Limitation 
of  Actions,  Cent  Dig.  H  254-258;    Dec.  Dig. 

4.  LnoTATiON  of  Actions  (|  47*)— Accscal 
OF  Cause  of  Action— Bbxacb   of  Wab- 

BANTT. 

A  contract  of  sale  of  fruit  trees  warrant- 
ed to  contain  Carman  peach  trees,  made  by  the 
seller  with  knowledge  that  the  buyer  bought  for 
resale,  provides  for  a  sale  of  trees  which  will 
produce  Carman  peaches,  and  the  warranty  is 
breached  when  it  is  demonstrated  that  the  trees 
do  not  bear  such  peaches,  and  limitations  run 
from  that  time. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  H  264-258;   Dec.  Dig.  | 

Department  2.  Appeal  from  Superior 
Court,  Taklma  County;  Thos.  B3.  Grady, 
Judge. 

Action  by  W.  D.  Ingalls  against  H.  XL  An- 
gell  and  aoottaer.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and 
remanded,  with  directiona. 

Thos.  H.  Wilson,  of  North  Yakima,  fi>r  ap- 
pellant Englehart  ft  Bigg,  of  Nortli  TaUma, 
for  respondents. 

BIAIN,  3.  '  Tbe  purpose  of  this  action  was 
to  recover  damages  for  breach  of  warranty 
in  the  sale  of  fmit  trees. 

The  allegations  of  the  third  amended  com- 
plaint. So  far  as  material  upon  this  appeal, 
are  in  sobstance  as  follows:  That  at  all  the 
times  mentioned  in  the  complaint  the  plain- 
tiff was  engaged  as  a  nnrseryman  in  the  sale 
of  fruit  trees  in  Yakima  county,  Wash.  That 
at  the  time  of  the  sale  hereinafter  mentioned 
tlie  defendants  knew  that  the  plaintiff  was 
baying  trees  for  the  purpose  of  selling  them 


again.  That  on  or  about  April  7,  1S08,  tbe 
defendants  sold  and  delivered  to  the  plaintiff 
more  than  500  peach  trees,  the  contract  for 
the  sale  -and  delivery  of  which  was  as  fol- 
lows: The  plaintiff  sent  W.  A.  Berg  to  the  de- 
fendants with  a  written  order,  signed  by  the 
plaintiff,  requesting  them  to  sell  to  plaintiff 
and  deliver  to  Berg  certain  fmit  trees,  among 
wliich  were  more  than  500  Carman  peach 
trees.  That,  in  compliance  with  the  written 
order  which  Berg  delivered  to  them,  the  de- 
fendants delivered  to  Berg,  as  the  agent  of 
the  plaintiff,  500  peach  trees,  tied  up  in  bund- 
les, each  containing  25  trees.  That  fastened 
to  each  bundle  was  a  tag  labeled  "Car- 
man," the  defendants  thereby  representing  to 
the  plaintiff  in  writing  that  the  trees  were 
Carman  peach  trees.  That  the  written  order 
was  the  whole  and  only  contract,  and  tbe 
defendant!  accepted  the  order  by  deliver- 
ing the  trees  to  Berg  as  tbe  agent  of  the 
plaintiff.  That  on  April  8, 1008,  the  plaintiff, 
relying  upon  the  representations  of  the  de- 
fendants that  Carman  peach  trees  had  been 
delivered,  resold  and  delivered  to  one  Bert 
Fletcher  for  planting  420  of  the  trees,  repre- 
senting them  to  be  Carman  peach  trees. 
That  on  October  8,  1011,  Fletcher  and  wife 
commenced  an  action  In  the  superior  conrt 
for  Yakima  county  against  the  plaintiff  and 
wife  to  recover  damages  In  tbe  sum  of  $6,000, 
alleging  that  the  trees  which  had  been  sold 
to  them  were  not  Carman  peach  trees,  as  rep- 
resented, but  were  worthless  and  of  no  val- 
ue. That  when  the  trees  were  sold  and  dellT- 
ered  to  the  plaintiff  he  had  no  way  of  know- 
ing whether  or  nqt  they  were  Carman  peach 
trees  and  bad  no  knowledge  or  notice  that 
they  were  not  such  until  the  commencement 
of  the  action  by  Fletcher.  That  when  that 
action  was  begun  this  plaintiff  immediately 
notified  the  defendants  herein  in  writing  of 
the  nature  and  purpose  thereof  and  to  defend 
the  same  and  to  furnish  evidence  on  the  trial 
thereof  that  the  trees  so  sold  and  delivered 
were  Carman  peach  trees,  failing  in  which, 
and  in  event  of  judgment  t>eing  recovered 
against  the  plaintiffs  for  the  reason  that  tbe 
trees  were  not  Carman  peach  trees,  that  then 
this  plaintiff  would  hold  the  defendants  re- 
sponsible for  any  damages  for  which  judg- 
ment might  be  recovered.  That  the  defeud- 
ants  not  only  failed  to  defend  and  to  furnish 
evidence  in  accordance  with  the  notice  given, 
but  the  defendant  H.  B.  Angell  testified  as  a 
witness  for  Bletcher  that  the  trees  were  not 
Carman  peach  trees.  That  the  plaintiff  de- 
fended the  action  in  the  best  manner  possi- 
ble, but  judgment  was  entered  therein  In  fa- 
vor of  Fletcher  and  wife  against  tbe  plaintiff 
and  wife  for  the  sum  of  $1,880,  and  costs 
amounting  to  $93.25.  That  the  plaintiff  ex- 
pended, in  defending  the  action,  for  clerk's 
fees,  ^,  for  witness  fees,  $66.20,  for  ste- 
nographer's fees  In  taking  the  testimony, 
$15 ;  and  for  attorney's  fees  $250,  all  of 
which  expenditures  were  necessary  and  rea- 
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sonable.  That  tbe  plaintiff  has  paid  ont  the 
total  sum  of  $2,306.45  on  account  of  the  judg- 
ment, costs,  and  other  expenditures  in  the 
Fletcher  Case,  all  accruing  on  account  of  the 
420  trees  sold  to  him  as  aforesaid  not  bdng 
Carman  peach  trees  as  represented.  That 
the  defendants  at  the  time  they  sold  the  trees 
to  the  plaintiff  knew  that  they  did  not  know 
that  they  were  Carman  peach  trees.  That 
there  is  due  and  owing  to  the  plaintiff  the 
sum  of  $2,306.45,  which  the  defendants  haye 
failed  and  refused  to  pay,  and  for  which  the 
plaintiff  prays  judgment,  together  with  In- 
terest from  April  1, 1912,  and  costs. 

To  this  amended  complaint  the  defendants 
interposed  a  demurrer  upon  the  grounds: 
First,  that  it  does  not  state  facta  sufSdent 
to  constitute  a  cause  of  action  against  the 
defendants,  or  either  of  them;  and,  second, 
that  the  action  was  not  commenced  within 
the  time  limited  by  law.  Thereafter  the  de- 
murrer was  argued,  and  the  court  sustained 
the  same.  The  plaintiff,  electing  to  stand 
upon  his  complaint,  refused  to  plead  farther, 
and  on  January  20,  1913,  the  court  entered 
a  judgment  dismissing  the  action  and  for 
costs  in  favor  of  the  defendants.  The  plain- 
tiff has  appealed. 

[1]  The  first  question  to  be  determined  is 
whether  the  six-year  or  the  three-year  stat- 
ute of  limitation  applies  to  the  contract  as 
pleaded.  An  action  upon  a  contract  in  writ- 
ing, or  liability,  express  or  Implied,  arising 
out  of  a  written  contract,  may  be  begun  with- 
in a  period  of  six  years  after  the  cause  of 
action  accrued.  Rem.  ft  Bal.  Code,  t  1S7. 
An  action  upon  a  contract,  express  or  Implied, 
which  Is  not  in  writing,  and  does  not  arise 
out  of  a  written  instrument,  may  be  begun 
within  a  period  of  three  years.  Rem.  ft  BaL 
Code,  S  159. 

The  written  order  upon  which  an  attempt 
was  made  to  state  a  cause  of  action  did  not 
contain  anything  as  to  the  price  of  the  trees. 
This  was  an  essential  element  of  the  con- 
tract It  would  appear,  then,  that  one  of  the 
necessary  terms  not  being  set  out  in  the  writ- 
ing, in  order  to  establish  the  price,  resort 
must  be  had  to  oral  testimony.  The  contract 
would  be  in  part  oral  and  in  part  written. 
The  rule  Is  that  a  contract  partly  In  writ- 
ing and  partly  oral  is  an  oral  contract. 

In  Bishop  on  Contracts,  g  164,  it  is  said: 
"A  contract  partly  In  wrlthig  and  partly 
oral  is,  in  legal  effect,  an  oral  contract.  It 
occurs  where  an  incomplete  writing,  or  one 
expressing  only  a  part  of  what  is  meant,  is 
by  oral  words  rounded  into  the  full  contract, 
or  where  there  is  first  a  written  contract, 
and  afterward  it  is  changed  orally." 

In  Board  of  Commissioners,  etc.,  t.  Ship- 
ley, 77  Ind.  553,  It  Is  said:  "A  contract  can- 
not be  said  to  be  in  writing  within  the  mean- 
ing of  section  211,  above  noticed,  so  as  to 
run  20  years,  unless  the  parties  thereto,  as 
well  as  Its  entire  terms  and  stipulations,  can 
be  gathered  from  the  instrument  itself,  or 
from  some  other  written  instrument  referred 


to  therein,  without  the  aid  of  parol  evidence 
to  ascertain  either.  If  parol  evidence  has  to 
be  resorted  to  in  order  to  ascertain  the  par- 
ties to  a  contract  or  its  terms,  the  reason  for 
extending  the  period  of  limitation  to  20 
years  fails;  and,  though  the  contract  may 
be  partly  in  writing,  yet,  as  it  rests  parUy  in 
parol,  the  six-year  period  of  limitation  ap- 
plies as  well  as  If  the  contract  had  rested 
entirely  In  paroL" 

The  conclusion  must  be  that.  In  order  to 
maintain  an  action  upon  the  contract  in  qnes- 
tlon.  It  was  necessary  that  the  same  be  in- 
stituted within  three  years  after  the  cause 
of  action  accrued.  From  the  facts  stated  it 
appears  that  the  order  for  the  trees  was  giv- 
en on  or  about  April  7,  1908.  The  present 
action  was  Instituted  on  the  27th  day  of  Au- 
gust, 1912.  If,  therefore,  the  cause  of  action 
arose  at  the  time  the  order  for  the  trees  was 
given,  the  suit  was  not  commenced  in  tiiD«. 

[2-4]  The  next  question  is:  When  did  the 
cause  of  action  accrue?  If  the  warrantj- 
pleaded  was  Intended  only  to  warrant  that 
the  trees  sold  were  Carman,  the  action  was 
not  Instituted  within  the  three-year  period. 
On  the  other  hand.  If  it  were  intended  to 
warrant  that  the  trees  sold  would  produce 
Carman  peaches,  then  the  action  was  be- 
gun in  time.  In  the  latter  case  the  warranty 
would  relate  to  a  future  event  by  which  ir 
could  be  determined  from  the  fruit  grown  the 
character  thereof.  The  general  role  is  that 
a  warranty  as  to  kind  or  quality  Is  broken 
when  made,  and  the  statutory  period  is  com- 
puted from  the  date  of  the  sale.  But  if  the 
warranty  related  to  a  future  event  by  which 
its  truth  could  be  ascertained,  the  warranty 
would  not  be  broken  until  the  happening  of 
such  future  event  In  26  Cyc.  pp.  1091, 1092. 
after  stating  the  general  rule  that  a  war- 
ranty as  to  kind  or  quality  Is  broken  at  the 
date  of  the  sale.  It  Is  said:  "It  seems  to  be 
conceded,  however,  that  the  rule  would  be 
otherwise  if  the  warranty  related  to  a  future 
event  by  which  its  truth  could  be  ascertain- 
ed, as  that  fruit  trees  would  bear  a  certain 
kind  of  fruit,  or  that  a  carpet  when  laid 
would  not  develop  grease  spots.  Thus,  where 
machinery  is  sold  with  warranty  and  accept- 
ed on  condition  that  it  complies  therewith,  a 
cause  of  action  for  breach  of  the  warranty 
does  not  accrue,  and  the  statute  does  not 
begin  to  run  until  a  reasonable  time  bns 
elapsed  for  making  the  necessary  tests;  and 
the  time  taken  by  the  parties  in  trying  to 
make  the  machinery  fulfill  the  stipulated  con- 
ditions is  the  proper  criterion  of  what  is  rea-  ' 
sonable." 

It  must,  then,  be  determined  whether  by 
the  warranty  here  pleaded,  which  is  that  the 
trees  sold  were  Carman  peach  trees,  it  was 
intended  to  warrant  that  if  they  should  pro- 
duce peaches  they  would  be  of  that  variety. 
The  purpose  of  the  purchaser,  unqnestionabl;, 
was  to  buy  trees  which  would  produce  Car- 
man peaches.  A  construction  of  the  language  j 
to  the  effect  that  the  trees  were  to  be  Car- 
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man,  and  yet  that  there  was  no  warranty  that 
if  they  produced  fruit  it  would  be  of  that 
particular  variety,  would  be  to  mugiiify  form 
and  minimize  substance.  The  modem  trend 
of  antborlty  la  to  look  to  the  substance  rath- 
er than  to  the  fonn.  When  thla  la  done  It 
wonld  seem  plain  that  the  purpose  Intended 
was  that  the  peaches.  If  any,  which  grew  up- 
on the  trees  which  were  the  subject  of  the 
sale  would  be  of  the  Oarman  variety.  It 
mnst  be  admitted  that  this  view  is  not  in  har- 
mony with  the  case  of  Allen  ▼.  Todd,  6  Lans. 
(X.  Y.)  223,  and  the  concluslcm  reached  by  a 
majority  of  the  court  In  Battley  v.  Faulkner, 
3  Bam  &  Aid.  28a  We  think,  however,  that. 
In  so  ter  as  these  cases  are  out  of  harmony 
with  the  views  herein  expressed,  they  are 
Dosonnd,  and  we  decline  to  adopt  them. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  sniie- 
rior  court  to  overrule  the  demurrer  to  the 
third  amended  complaint 

CROW,  O.  J.,  and  ELLIS,  PULLBBTON, 
and  MORRIS,  3 J.,  concur. 


STATE  ex  rel.  DE  SOUCT  et  al.  t.  SUPERI- 
OR COURT  OF  SNOHOmSH 
COUNTY  et  al. 
STATE  ex  reL  LEE  et  nx.  t.  SAME. 
(Snpreme  Court  of  Washington.    Dec.  19,  1918.) 
EuNKNT  Domain  ({  56*)  —  Dklxoatior  of 

POWXB  TO  PBIVATB  COBPORATIONB  —  TXLI- 

PHom  AHD  Telxobaph  CoMFairiKS. 
Const  art.  12,  {  19,  providea  that  corpora- 
tions oKsniced  for  the  purpose  may  oonstrnct 
telegniph  and  tdephone  lines;  that  railroad  cor- 
poiatioDS  shall  allow  such  corporations  to  main- 
tain their  lines  on  and  along  the  railroad  right 
of  way ;  that  the  right  of  eminent  domain  is  ex- 
tended to  aoch  companies;  and  that  the  Legis- 
latore  shall  by  general  law  provide  reasonable 
T^ulations  for  that  purpose.  Rem.  &  Bal. 
Code,  H  0300,  9302,  contain  similar  provisions, 
and  section  9304  provides  such  companies  may 
appropriate  land  actually  necessary  for  their 
llnea,  and  may  enter  upon  and  appropriate  such 
portion  of  the  right  of  way  of  any  railroad  com- 
pany as  may  be  necessary  therefor,  provided 
that  snch  appropriation  shall  not  obstruct  the 
tailroad  or  interfere  with  its  operation.  Held, 
that  a  telephone  and  telegraph  company  could 
condemn  a  right  of  way  for  a  telephone  line, 
tbongb  the  lands  sought  to  be  appropriated  were 
adjacent  to  a  railroad  light  of  way,  and  thouj^ 
there  was  space  available  witliin  audi  right  of 
way  sufficient  for  the  use  of  the  telephone  com- 
pany without  substantial  injury  to  the  opera- 
tion, either  of  the  railroad  or  the  telephone  sys- 
tem, since  the  Constitntion  and  statutes  give 
the  right  generally  to  appropriate  lands  necee- 
<ary  for  telegraph  and  telephone  lines,  and  in 
addition  the  specific  r^;ht  subject  to  certain  con- 
ditions of  naing  portions  of  railroad  rights  of 
way. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  147-160:   Dec  Dig.  {  66.*] 

Department  1.  Two  condemnation  pro- 
ceedings by  the  Padflc  Telephone  &  Tele- 
graph Company  against  Petrine  De  Sou(7 
and  husband  and  John  Lee  and  wife,  re- 
spectively.   To  review  adjudications  of  pub- 


lic use  and  necessity  and  orders  for  the  as- 
sessment of  damages;  the  State  in  the  names 
of  defendants  in  eadi  case  brings  certiorari 
against  the  Bapetior  Court  of  Snohomish 
County  and  Gny  0.  Alston,  Judge  thereof. 
AfOnaed. 

Vince  H.  Faben,  of  Seattle,  for  relators. 
Hughes,  McMicken,  Dovell  &  Ramsey  and 
Otto  B.  Bnpp,  all  of  Seattle,  for  respondents. 

MAIN,  X  The  purpose  of  these  actions 
was  to  condemn  a  right  of  way  through  pri- 
Tate  property  'to  be  used  for  the  erection  of 
a  telephone  line.  The  Padflc  Telephone  & 
Telegraph  Company  instituted  proceedings 
for  the  purpose  of  condemning  a  strip  of  land 
ten  feet  wide  through  the  lands  of  the  re- 
lators John  Lee  and  Lillian  Lee,  bis  wife, 
in  the  one  case,  and  a  strip  of  the  same 
width  ttanmi^  the  lands  of  the  reUtors  Pe- 
trine De  Soucy  and  J.  A  De  Boucy,  her  hus- 
band, in  the  other  case.  The  strips  sought  to 
be  otmdemned  are,  in  each  case,  adjacent  to 
the  right  of  way  of  the  Great  Northern  Rail- 
way Company.  To  the  petitions  filed  by  the 
tel^bone  company  in  the  superior  court  de- 
murrers were  interposed  upon  the  ground 
that  the  petitions  did  not  state  facta  suffi- 
cient to  constitute  a  cause  of  action.  These 
demurrers  were  overruled.  Tliereafter  hear- 
ings were  had  and  adjudications  of  public 
use  and  necessity  altered  in  both  cases.  And 
in  eadi  case  it  was  ordered  that  a  jury 
■hoold  be  impaneled  to  assess  the  damages 
accruing  to  the  owners  and  to  all  others  In- 
terested in  the  lands  described  for  the  taking 
or  Injuriously  affecting  the  same.  For  the 
purpose  of  reviewing  these  adjudlcationB  and 
orders,  the  causae  were  brought  to  this  court 
by  writs  of  certiorari  and  were  here  heard 
together.  The  relators  claim  that  the  tele- 
phone company  has  no  right  to  condemn  a 
right  of  way  for  a  telephone  line  through 
private  property  alongside  of  a  railroad  right 
of  way  where  there  is  space  available  with- 
in the  right  of  way  of  the  railroad  sufficient 
for  the  use  of  the  telephone  company  without 
substantial  injury  to  the  operation  of  either 
the  railroad  or  the  telephone  system.  In 
support  of  this  contention,  reliance  is  placed 
upon  section  19  of  article  12  of  tlie  Constitu- 
tion o'f  the  state  of  Washington,  and  sections 
9302,  9304,  and  9314  of  Rem.  &  Bal.  Code. 

Section  19  of  article  12  of  the  Constitution 
provides:  "Any  association  or  corporation, 
or  the  lessees  or  managers  thereof,  organized 
for  the  purpose,  or  any  individual,  sliall  liave 
the  ri^t  to  construct  and  maintain  lines  of 
telegraph  and  telephone  within  tltia  state, 
and  said  companies  shall  receive  and  trans- 
mit each  other's  messages  without  delay  or 
discrimination,  and  all  of  such  companies 
are  hereby  declared  to  be  common  carriers 
and  subject  to  legislative  control.  Railroad 
corporations  organized  or  doing  business  in 
this  state  shall  allow   telegraph  and  tele- 
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pbone  corporations  and  companies  to  con- 
stmct  and  maintain  telegraph  lines  on  and 
along  the  rights  of  way  of  such  railroads 
and  railroad  companies,  and  no  railroad  cor- 
poration organized  or  doing  business  In  this 
state  shall  allow  any  telegraph  corporation 
or  company  any  facilities,  privileges,  or  rates 
for  transportation  of  men  or  material  or  for 
repairing  their  lines  not  allowed  to  all  tele- 
graph companies.  The  right  of  eminent 
'  domain  Is  hereby  extended  to  all  telegraph 
and  telephone  companies.  The  Legislature 
shall,  by  general  law  of  uniform  operation, 
provide  reasonable  regulations  to  give  effect 
to  this  section."  By  this  section  of  the  Con- 
stitution telegraph  and  telephone  companies 
are  given  the  right  to  construct  and  maintain 
telegraph  and  telephone  lines  within  this 
state;  they  are  also  given  the  privilege  of 
constrnctlng  and  maintaining  telegraph  lines 
upon  the  rights  of  way  of  railroad  coriiora- 
tlons  organized  or  doing  business  in  this 
state;  and  the  right  of  eminent  domain  is  ex- 
tended to  them. 

For  the  purpose  of  maUng  effective  this 
section  of  the  Ck>nstltution,  the  Legislature 
enacted,  among  others,  the  sections  of  the 
statute  above  mentioned.  With  respect  to 
the  exercise  of  the  right  of  eminent  domain 
by  telegraph  and  telephone  companies,  the 
statutes  (Rem.  &  Hal.  Code,  §  9300)  provide: 
"The  right  of  eminent  domain  is  hereby  ex- 
tended to  all  telegraph  and  telephone  corpo- 
rations and  companies  organized  or  doing 
business  in  the  state."  The  section  of  the 
statutes  which  requires  railroad  companies 
to  allow  telephone  and  telegraph  companies 
to  construct  and  maintain  telegraph  and  tele- 
phone lines  upon  their  rights  of  way  (Rem.  ft 
Bal.  Code,  g  9302)  Is  in  the  following  lan- 
guage: "Every  railroad  operated  In  this 
state,  and  carrying  freight  and  passengers  for 
hire,  or  doing  business  in  this  state,  is  and 
shall  be  designated  a  'postroad,'  and  the  cor- 
poration or  company  owning  the  same  shall 
allow  telegraph  and  telephone  companies  to 
construct  and  maintain  telegraph  and  tele- 
phone lines  on  and  along  the  right  of  way  of 
such  railroad."  The  extent  of  the  right  of 
telegraph  and  telephone  companies  to  ap- 
propriate lands  and  property  for  the  purpose 
of  constructing  telephone  and  telegraph  lines 
Is  provided  for  by  section  9304,  which  is  as 
follows:  "Such  tel^raph  or  telephone  com- 
pany may  appropriate  so  much  land  as  may 
be  actually  necessary  for  Its  line  of  tele- 
graph or  telephone,  with  the  right  to  enter 
npon  lands  immediately  adjacent  thereto,  for 
the  purpose  of  constructing,  maintaining,  and 
operating  its  line  and  making  all  necessary 
repair.  Such  telegraph  or  telephone  company 
may  also,  for  the  purpose  aforesaid,  enter 
upon  and  appropriate  such  portion  of  the 
right  of  way  of  any  railroad  company  as  may 
be  necessary  for  the  construction,  mainte- 
nance, and  operation  of  its  telegraph  or  tele- 


phone line:  Provided,  however,  that  such 
appropriation  shall  not  obstruct  such  railroad 
or  the  travel  thereupon,  nor  Interfere  with 
the  operation  of  such  railroad." 

It  wUl  be  noted  that  the  section  last  quoted 
gives  to  telephone  and  telegraph  companies 
the  right  to  appropriate  so  much  land  as  may 
be  actually  necessary  for  its  telegraph  or 
telephone  lines.     Th^  are  not  limited  to 
any  particular  lands,  nor  to  lands  In  any 
particular  locality.    In  addltlou  to  the  right 
to  appropriate  lands  generally  that  are  actu- 
ally   necessary    for    the    construction    and 
maintenance  of  their  lines,  they  are  given 
the  additional   privilege.   If  they   shall  not 
obstruct  or  interfere  with  the  operation  of 
railroads  or  the  travel  thereon,  of  entering 
upon  and  appropriating  a  portion  of  the  right 
of  way  of  any  railroad  company  for  sach 
uses.    It  seems  plain  that  it  was  not  the  in- 
tention,  either  by  the  Constitution  or  the 
statutes,  to  limit   telegraph   and  telephone 
companies  to  the  use  of  rights  of  way  of 
railroad  companies  for  these  purposes,  dther 
absolutely    or   if  it   should   be    reasonably 
convenient  for  them  to  do  so,  bat  rather  It 
was  the  intention  to  make  absolute  the  right 
to  so  use  the  rights  of  way  of  railroads 
should    they    desire    to    avail    themselves 
of  it    In  other  words,  they  are  given  the 
right    generally   to   appropriate   any   lands 
actually  necessary  for  their  lines,  and,  in 
addition,  the  specific  right,  subject  to  cer- 
tain  conditions,   of   using   portions   of  the 
rights  of  way  of  railroad  companies  for  such 
uses.     This  being  true,  the  respondent  had 
the  right  to  condemn  lands  actually  neces- 
sary for  a  right  of  way  for  its  proposed  tele> 
phone  line,  even  though  the  lands  sought  to 
be  appropriated  lie  adjacent  to  the  right  of 
way  of  a  railroad  company. 

The  judgments  and  orders  of  the  superior 
court  in  both  causes  are  therefore  affirmed. 

CROW,   a   X,  and  ELLIS,    QOSB^   and 
CHADWICK.  33^  concur. 


OBHLEN  et  aL  t.  OEHLEN. 
(Supreme  Court  of  Washington.    Dec  19, 1913.) 

Wills  (§  635*)— Cohstbuotioit  —  Pbetkbioi- 

txd  cuildben. 

Rem.  ft  Bal.  Code,  i  1326,  providing  that  if 
any  person  shall  make  his  last  will  and  die 
leaving  a  child  or  children  or  descendants  not 
named  or  provided  for  in  the  will,  although 
born  after  the  making  of  the  will  or  the  death 
of  the  testator,  every  such  child  or  descendant 
shall  be  entitled  to  take  such  proportion  of  the 
estate  as  if  the  testator  had  died  intestate,  is  in- 
tended merely  to  prevent  pretermission  and  not 
to  compel  a  testamentary  provision  for  any 
child ;  and  hence  the  mentttw  of  the  children  of 
the  testator  as  a  class,  when  coupled  with  words 
showing  that  the  class  in  the  testator's  mind  in- 
cluded not  only  all  children  in  esse  but  children 
thereafter  to  be  born,  is  a  sufficient  naming  of 
the  chUdren  for  the  purpose  of  disinheritance. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {i  1157-1160;   Dec  Dig.  f  535.  •] 
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Department  1.  Appeal  from  Saperlor 
Court,  Klttttas  Goimty;  Balph  Kaoflman, 
Judge. 

Action  by  Joseph  Gehlen  and  others  against 
Uaiy  P.  Gtiilai.  From  a  jndgment  dismiss- 
ing the  complaint,  plalntUts  appeaL  Af- 
flrnwd. 

John  H.  McDanlelB,  of  EUenshnrg,  for 
appellants.  J.  N.  Btreff,  Of  Ellensburg,  for 
respondent. 

ELLIS,  X    This  Is  an  action  for  partition 

of  real  estate.  In  which  the  plaintiffs  claim 
title  to  an  undivided  one-half  as  children  and 
heirs  at  law  of  Nicholas  W.  Gehlen,  deceased, 
and  the  defendant,  who  Is  the  widow  of  the 
decedent  and  mother  of  the  plaintiffs,  claims 
tlie  full  ownership  as  sole  devisee  under  the 
will  of  the  decedent.  Nicholas  W.  Oehlen 
died  February  6,  1909,  leaving  a  will  dated 
August  28,  1903,  the  material  part  of  which 
is  as  follows : 

"(1)  Subject  to  the  payment  of  all  my  just 
debts  and  funeral  expenses,  I  will,  devise 
and  bequeath  to  my  beloved  wife,  Mary  P. 
Gehlen,  all  the  estate  of  which  I  may  die 
seised  and  possessed,  both  real  and  personal, 
absolutely,  to  do  and  dispose  of  as  she  may 
deem  fit;  and  I  make  no  provision  for  my 
children  after  my  death,  or  any  child  which 
may  hereafter  be  bom,  knowing  that  my 
said  wife,  who  Is  their  mother,  will  deal  Just- 
1;  with  them. 

"(2)  I  hereby  appoint  my  said  wife  execn- 
trix  of  this  my  last  will  and  testament,  and 
exonerate  ber  from  giving  bonds,  and  author- 
ize ber,  without  an  order  of  court,  to  sell  and 
dispose  of  such  property  as  she  may  deem 
fit,  and  to  execute  conveyance  thereof." 

The  youngest  child,  Walter  Gehlen,  was 
bom  in  the  year  1905,  subsequent  to  the  date 
of  the  wllL  G?he  realty  in  question  was  the 
community  property  of  the  decedent  and  the 
defendant.  The  plaintiffs,  each  asserting 
title  to  an  undivided  one-twelfth  of  the 
property,  prayed  for  partition.  The  defend- 
ant, denying  any  title  in  the  plaintiffs,  set 
oot  the  will  and  prayed  that  her  title  there- 
under be  quieted.  The  plaintiffs  moved  for 
judgment  on  the  pleadings.  That  motion  be- 
ing denied,  they  declined  to  plead  further. 
Judgment  was  entered  dismissing  the  com- 
plaint and  quieting  title  in  the  defendant 
The  plaintiffs  appeaL 

[1]  The  sole  question  presented  by  tbla  ap- 
peal is  this :  Can  the  children  of  a  testator 
be  disinherited  by  naming  them  as  a  class, 
or  must  they  be  named  specifically  by  each 
of  their  individual  names,  or  by  terms  of  in- 
diridual  identlflcation?  Oar  statute  (Rem. 
&  BaL  Code,  i  1326)  reads  as  foUows :  "If 
any  person  make  his  last  will  and  die,  leaving 
a  child  or  children,  or  descendants  of  such 
child  or  ctiildren,  in  case  of  their  death,  not 
named  or  provided  for  in  such  will,  although 
bom  after  the  making  of  such  will,  or  the 
death  of  the  testator,  merj  such  testator,  ao 


far  as  he  shall  regard  snch  diild  or  cbildien, 
or  their  descendants,  not  provided  for,  shall 
be  deemed  to  die  Intestate,  and  snch  child 
or  children,  or  their  descendants,  shall  be 
entitled  to  snch  proportion  of  the  estate  of 
the  testator,  real  and  personal,  as  If  he  had 
died  intestate,  and  the  samd  shall  be  assigned 
to  them,  and  all  the  other  heirs,  devisees,  and 
legatees  shall  refund  their  proportional 
part"  The  appellants  contend  that  under 
this  statute  there  can  be  no  BufiBcient  nam- 
ing of  children  by  designation  as  a  class  un- 
less that  designation  be  accompanied  by  some 
substantial  provision  for  each  of  the  class, 
and  of  which  each  can  legally  avail  himself, 
and  that  failing  such  provision,  the  will,  to- 
be  valid,  must  tell  off  the  children  by  ac- 
tual name  or  by  words  of  individual  identi- 
fication. It  is  claimed  that  each  of  the  fol- 
lowing decisions  of  this  court  sustains  that 
contention:  Bower  v.  Bower,  6  Wash.  225, 
31  Pac.  588 ;  Barnes  v.  Ba^er,  6  Wash.  390,. 
31  Pac.  976;  HiU  v.  EUll,  7  Wash.  409,  35 
Pac.  360;  Pnrdy  t.  Davis,  13  Wash.  164,  42 
Pac.  520. 

An  examination  of  the  first  three  of  these 
cases,  however,  discloses  the  fact  that  in 
none  of  them  was  there  any  mention  of  the 
children  of  the  testator  either  by  name  as 
individuals  or  by  designation  as  a  class.  In 
Bower  v.  Bower  It  Is  said  of  the  will :  "By 
the  terms  thereof  all  of  the  property  of  the 
testator  was  devised  to  his  wife,  and  to  her 
heirs  forever,  and  she  was  named  as  sole 
executrix."  In  Barnes  v.  Barker  it  Is  said : 
"By  the  terms  of  said  will  the  testator  gave 
and  bequeathed  all  her  property  to  her  well- 
beloved  husband,  to  the  exclusion  of  every 
one  else  who  may  or  might  be  entitled  to  the 
same,  and  to  him  and  his  heirs  and  assigns 
forever."  In  HlU  v.  Hill  It  is  said:  "The 
deceased  left  a  will  in  which  all  of  his  prop- 
erty was  devised  to  the  appellant;  no  men- 
tion being  made  therein  of  any  of  his  chil- 
dren." Whatever  was  said,  therefore^  in 
either  of  the  three  cases  first  above  men- 
tioned must  be  construed  as  applying  to  a 
will  In  which  there  was  no  mention  what- 
ever of  the  children.  The  language  of  these 
cases  relied  upon  by  the  appellants  is  that 
found  in  Barnes  v.  Barker  as  follows:  "This 
court  has  lately  considered  this  question 
and  has  come  to  the  conclusion  that  under 
our  statute  (|  1465,  Gen.  Stat)  there  must  be 
some  substantial  provision  for  the  children  of 
which  they  can  legally  avaU  themselves,  or 
else  there  must  be  an  actual  naming  of  such 
children  In  the  will,  or  the  same  will  be  in- 
effectual as  against  such  children.  See  Bow- 
er T.  Bower,  ante,  6  Wash.  p.  225  [31  Pac 
598]."  This  language  Is  not  adopted  in  HiU 
V.  Hill,  though  the  decision  Is  cited  with  ap- 
proval. The  language,  however,  is  quoted  in 
the  still  later  case  of  Purdy  v.  Davis,  supra, 
with  apparent  approval.  While  the  language 
quoted  is  broad  enough  to  sustain  the  appel- 
lants' contention  in  the  case  before  us.  It 
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was,  as  we  have  seen,  unnecessarily  broad 
as  applied  to  the  lauguage  of  the  wills  under 
consideration  In  the  first  three  cases  men- 
tioned. An  examination  of  the  decision  In 
Purdy  y.  Davis  also  shows  that  the  language 
quoted  was  unnecessarily  broad  as  applied 
to  the  language  of  the  will  there  under  con- 
sideration. In  that  case  the  testatrix  de- 
vised and  bequeathed  all  of  her  property  to 
her  husband,  subject  to  the  following  pro- 
viso: "If  the  said  Perclval  A.  Purdy  (appel- 
lant) should  marry  again  after  my  demise 
all  my  property,  both  real  and  personal  Is 
to  belong  to  any  one  or  more  children  that 
may  be  bom  to  me  before  my  demise."  It 
Is  manifest  that  this  proviso  makes  no  men- 
tion of  children  by  name,  nor  of  children  as 
a  class,  but  the  class  mentioned  was  only 
fnture-bom  children,  which  would  not  in- 
clude the  child  already  bom,  who,  as  there 
held,  was  not  disinherited  by  the  language 
used.  That  holding  was,  In  any  view  of  the 
statute,  clearly  correct,  since  that  child  was 
not  mentioned  either  by  name  or  by  inclu- 
sion in  any  class.  Matter  onnecessary  to  a 
decision  should  never  be  held  to  establish  a 
rule  as  stare  decisis. 

As  pointed  out  In  Bower  v.  Bower,  supra, 
the  purpose  of  this  and  similar  statutes  is 
not  to  declare  as  a  policy  of  law  that  a  tes- 
tator shall  not  disinherit  any  of  his  children, 
nor  to  compel  him  to  make  some  provision, 
whether  substantial  or  otherwise,  for  any  of 
them.  Its  purpose  was  merely  to  provide 
against  any  child  being  disinherited  through 
inadvertence  of  the  testator  when  making 
bis  wlU.  Any  construction  of  the  statute 
which  would  have  the  necessary  effect  of 
compelling  such  a  provision  for  any  possible 
child  would  seem  to  be  unwarranted  as 
broader  than  the  purpose  of  the  statute  and 
should  not  be  adopted  unless  the  real  pur- 
pose of  the  statute,  namely,  to  prevent  pre- 
termission of  any  child,  can  only  be  accom- 
plished by  such  a  construction.  The  con- 
straction  contended  for,  and  which  would  be 
sustained  by  the  language  above  qnoted 
from  Barnes  v.  Barker,  had  that  language 
been  necessary  to  the  decision  in  that  case, 
would  lead  to  the  very  result  which  we 
have  pointed  out  It  would  compel  the  testa- 
tor to  either  make  some  substantial  provision 
for  any  child  bom  after  the  will  was  made 
or  pronounce  him  Intestate  as  to  such  child. 
In  the  nature  of  the  case,  he  conid  not  name 
by  name  an  after-bom  diild.  He  could,  of 
course,  describe  it  as  an  after-bom  child,  but 
that  would  only  be  a  naming  by  class.  Just  as 
the  designation  of  living  children  as  "my 
children"  would  be  a  naming  by  class.  If, 
therefore,  It  be  held  that  the  designation  of 
an  after-bom  child  merely  in  those  terms  is 
sufficient  to  disinherit  that  child  where  no 
provision  Is  made  for  such  a  child,  which  is 
the  only  alternative  to  a  compulsory  pro- 
vision for  such  child,  then,  with  equal  reason, 
the  designation  of  living  children  by  the] 


terms  "my  ddldren"  must  be  hdd  a  suffi- 
cient naming  for  disinheritance  when  coupled 
with  language  showing  that  intention.  Since 
the  purpose  of  the  statute  was  merely  to 
prevent  pretermission  and  not  to  compel  a 
testamentary  provision  for  any  child,  we  are 
forced  to  the  conclusion  that  the  mention  of 
the  children  of  the  testator  as  a  class,  when 
coupled  with  words  sufiScient  to  show  that 
the  class  then  In  the  testator's  mind  in- 
cluded not  only  all  children  in  esse  but  chil- 
dren thereafter  to  be  bom,  Is  a  sufficient 
naming  of  the  children  for  the  purpose  ot 
disinheritance  vrithin  the  meaning  of  the 
statute.  To  adopt  the  contrary  view  would 
force  US  back  to  what  Blackstone  character- 
izes as  "that  groundless,  vulgar  error  of  the 
necessity  of  leaving  the  heir  a  shilling  or 
some  other  express  legacy  in  order  to  disin- 
herit him  effectually."  1  Gooley's  Black- 
stone  (4th  Ed.)  p.  829. 

The  statutes  of  Missouri  and  Oregon  are. 
In  all  material  particulars,  identical  with 
our  own.  Hill  v.  Hill,  supra ;  Boman  v.  Bo- 
man,  49  Fed.  329,  1  C.  C.  A.  274.  The  Su- 
preme Court  of  Oregon,  in  applying  this 
statute,  has  held  that  the  provision  of  a  will 
which,  by  reference  to  another  will  and 
adopting  Its  terms,  devised  and  bequeathed 
"all  that  may  remain  of  my  real  and  per- 
sonal property  to  each  of  my  living  children 
and  the  children  of  my  deceased  daughter 
alike,  to  be  divided  as  a  majority  of  them 
shall  gay,  by  sale  or  otherwise,"  was  a  suffi- 
cient naming  of  the  children  to  meet  the 
statute.  Gerrish  t.  Gerrlsh,  8  Or.  351,  34 
Am.  Rep.  585. 

The  Supreme  Court  of  Missouri,  touching 
a  will  which  provided:   "Also,  I  give  and  be- 
queath   to    my    beloved    wife,    Bridget,    the 
sole  and  entire  possession  and  disposal  and 
management  of  all  my  real  and  personal  es- 
tate,  also  the  sole  and  entire   management 
and  education  of  my  children ;    and  that  she 
shall  have  the  management,  distribution  and 
disposal    of   everything    as    completely,    ac- 
cording to  law,  as  I  myself  now  have,  dur- 
ing her  widowhood.    But  In  case  she  should 
change  her  mind  and  marry,  my  will  is  that 
the  estate  In  her  possession  at  the  time  shall 
be  disposed  of  according  to  law  among  my 
surviving   helra"     The    children    were   not 
otherwise  mentioned  in  the  will.    The  widow 
never  married.    A  daughter  brought  an  ac- 
tion to  recover  a  part  of  the  estate,  claiming 
Intestacy  as  to  her.    The  court  said:   "It  Is 
plain  that  she  must  have  been  In  his  mind. 
There  are  two  allusions  by  the  testator  to 
his  children,  one  in  giving  to  his  widow  their 
management  and  education,  and  one  In  giving 
a  remainder  to  his  heirs,  contingent  upon  her 
marriage.     They  were   all   remembered   or 
were  all  forgotten;  and,  while  he  remember- 
ed them  collectively,  can  it  be  said  that  he 
had  forgotten  them  all  individually?     The 
object  of  the  statute  was  to  guard  the  testa- 
tor against  the  effect  of  a  mistake  in  pro- 
viding for  some  of  bis  children  to  the  exclu- 
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don  of  others,  throngb  forgetfolness  of  tbelr 
existence,  or  in  otherwise  dlsposiiig  of  his 
property  in  snch  forgetfulness,  and  the  fidl- 
ure  to  allnde  to  them  Is  made  evidence  that 
they  were  so  forgotten.  In  q>eaking  of  his 
children  or  heirs,  had  the  testator  named 
some  of  them,  with  no  allusion  to  the 
plaintiff,  we  might  then  assume  that  she  was 
forgotten;  bnt  where  all  were  remembered 
coUectiveUr  and  equally  provided  for,  with 
notblng  to  indicate  that  one  was  more  in  Bis 
memory  than  another,  we  most  assume  that 
each  one  was  remembered  and  provided  for." 
McGourtney  v.  Mathes,  47  Mo.  633. 

The  same  court,  construing  a  will  devising 
property  to  the  testator's  wife,  Mary  C,  for 
tier  life,  with  remainder  to  her  children 
b^otten  by  him,  after  quoting  the  will,  said: 
"The  children  of  the  testator  by  his  wife, 
Haiy  C  though  not  expressly  mentioned, 
were  named  and  provided  for,  within  the 
meaning  of  this  section,  for  the  naming  of 
diildren  as  a  class,  without  further  descrip- 
tion. Includes  all  who  answer  that  de8crli>- 
tlon  at  the  time  the  will  took  effect"  Thom- 
as T.  BUck,  U3  Mo.  66,  20  S.  W.  667. 

And  again  the  same  court,  construing  the 
same  statute  in  another  case,  said:  "This 
provision  of  the  statute  has  been  several 
times  before  this  court  for  Judicial  construc- 
tion, and  it  may  now  be  considered  as  settled 
that  the  object  of  it  ia  to  produce  an  intes- 
tacy only  when  the  child  or  the  descendant 
of  such  child  is  unknown  or  forgotten,  and 
thus  unintentionally  omitted;  and  the  pre- 
sumption that  the  omission  is  unintentional 
may  be  rebutted  when  the  tenor  of  the  will 
or  any  part  of  it  indicates  that  the  child  or 
grandchild  was  not  forgotten."  Hockensmith 
T.  Slnsher,  26  Mo.  237,  240. 

In  Beck  v.  Metz,  25  Mo.  70,  the  testator 
devised  and  bequeathed  all  of  his  property 
to  his  wife  "free  from  all  claims  and  to  the 
exclusion  of  all  persons  whatsoever."  The 
fourth  clause  of  the  will  provided:  "In  every 
other  respect  I  leave  It  entirely  to  the  will 
and  Judgment  of  my  said  wife,  Catherine, 
liow  and  in  what  manner  she  thinks  proper 
to  dispose  of  the  estate,  as  well  with  refer- 
ence to  our  own  child,  or  children,  as  with 
reference  to  the  said  Joseph  Frederick  Beck." 
The  court  said:  "We  think  here  the  fourth 
danse  mentions  his  child  in  sufficient  manner 
to  take  this  will  without  the  eleventh  sec- 
tion of  our  statute  of  wills.  R.  C.  1845. 
The  testator  e:xpressly  mentions  his  child, 
'as  weU  with  reference  to  our  child.'  They 
liad  bnt  one,  the  daughter.  The  wife  bad  one 
by  a  former  husband;  even  he  is  named. 
Now  this  mentioning  his  child,  and  the  glv- 
Ins  the  power  to  his  wife  to  provide  for  this 
<*Ud  by  disposing  of  the  estate  according  to 
itet  own  Judgment,  must  be  considered,  with- 
in the  spirit  of  our  statute,  as  a  naming  or 
providing  for  his  chUd." 

After  all,  in  applying  this  statute  as  in 
other  connections,  the  intention  of  the  testa- 


or,  when  made  clearly  apparent  on  the  fftoe 
of  the  will,  must  prevail.  For  example:  In 
Qultar  V.  Oordon,  17  Mo.  408,  the  testator 
named  his  daughter,  who  was  then  dead,  but 
did  not  name  her  children.  The  provision 
for  the  daughter  was  held  to  have  been  in- 
tended as  a  gift  for  her  children  as  a  class. 
In  Hockensmith  v.  Slusher,  supra,  a  bequest 
was  made  to  a  son-in-law  without  naming 
his  relation.  It  was  held  that,  though  his 
wife,  the  testator's  daughter,  was  not  named 
or  provided  for,  she  could  not  have  been  for- 
gotten. See,  also.  Woods  v.  Drake,  135  Mo. 
383,  87  S.  W.  109. 

The  Supreme  Court  of  Arkansas,  under  a 
statute  somewhat  similar  to  ours,  has  adopt- 
ed the  view  contended  for  by  the  appellants 
here.  Bloom  v.  Strauss,  70  Ark.  483,  69  S. 
W.  648,  72  S.  W.  563 ;  Brown  v.  Nelms,  86 
Ark.  368,  112  S.  W.  373.  We  have  been  dted 
to  no  dedsions  of  any  other  court  so  hold- 
ing, and,  in  view  of  the  foregoing  considera- 
tions, we  caimot  adopt  that  view. 

It  seems  to  us  more  consonant  with  the  ob- 
vious purpose  of  the  statute  to  hold  that  the 
naming  of  the  children  as  a  class,  whether 
for  the  purpose  of  providing  for  them  or  for 
the  purpose  of  dlsluheritance,  when  coupled 
with  language  conveying  either  Intention,  is 
such  naming  as  to  show  that  no  child  has 
been  unintentionally  overlooked,  to  avoid 
which  contingency  was  the  sole  purpose  of 
the  statute.  So  far  as  any  of  our  former  de- . 
cisions  may  be  constmed  as  holding  the  con- 
trary, they  are  hereby  overruled. 

A  vrlU,  in  the  absence  of  an  expressed  con- 
trary intention,  reads  as  of  the  date  of  the 
death  of  the  testator;  hence  what  is  said  in 
this  opinion  has  no  application  to  posthu- 
mous children. 

The  Judgment  is  affirmed. 

CROW,  O.  J.,  and  MAIN,  OOSE,  and 
CHADWICK,  JJ.,  concur. 


DAHTi  V.  PIJGET  SOUND  IRON  &  STEEL 
WORKS. 

(Supreme  Court  of  Washington.    Dec.  27,  1913.) 

1.  Mastxb   and   Ssbvant  ((  204*)— Assump- 
tion OF  Risk. 

Defendant  could  rely  upon  the  defense  of  as- 
sumed risk  in  an  employe's  action  brought  un- 
der the  general  statutes  and  not  under  the  fac- 
tory act 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g§  544-646;  Dec.  Dig.  | 
204.*] 

2.  Masteb  and  Sebvart  (f  217*)  —  Assmcp- 
TiQN  OF  Risk. 

Where  an  employ^  used  a  ladder  daily  for 
more  than  a  year  and  a  half  before  the  accideni 
so  that  he  was  acquainted  with  all  of  the  de- 
fects therein,  he  would  assume  any  risk  of  in- 
jury from  a  rung  in  the  ladder  being  out. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  574-600;  Dec  Dig.  g 
217.*] 
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3.  Master  and  Sebtaitt  (|  278*)— Injubixs— 
SuFFiciENCT  OF  Evidence. 

In  an  action  for  injuries  to  an  employ^ 
while  climbing  a  ladder  leading  to  a  traTeling 
srane  by  falling  from  the  ladder,  the  evidence 
held  not  to  show  that  a  rung  in  the  ladder  was 
removed  between  the  time  plaintiff  had  last 
climbed  it  and  the  time  he  was  injured. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  054,  956-9S8,  960-960, 
971,  972,  977 ;  Dec.  Dig.  {  27&*] 

4.  Mabtbb  and   Servant  (§  217*)— Assumed 
Risk— Knowledge  or  Danger. 

If  an  employ^  injured  by  falling  from  a  lad- 
der discovered'  that  a  step  was  absent,  or  by 
ordinary  observation  could  have  done  so,  and 
used  it  without  informing  his  employer  that  the 
step  was  missing,  he  assumed  the  risk  of  injury 
therefrom. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  574-600;  Dec.  Dig.  | 
217.*] 

5.  Master  and  Servant  (S  124*)— NEOuasircB 
—Knowledge  of  Danger. 

An  employ^  was  not  required  in  the  exercise 
of  ordinary  care  to  have  discovered  the  absence 
of  a  rung  in  a  ladder,  if  it  was  removed  between 
the  time  the  employ^  last  safely  climbed  the  lad- 
der on  the  day  of  the  accident  and  the  time 
when  he  fell  therefrom. 

[Ed.  Note— For  other  cases,  see  Master  and 
Servant,  Cent  Dig,  {{  235-242;    Dec.  Dig.   { 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  B.  M.  Card,  Judge. 

Action  by  Oscar  F.  Dahl  against  the  Puget 
Sound  Iron  &  Steel  Works.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded,  witb  directions  to 
enter  Judgment  for  defendant 

Peters  &  Powell,  of  Seattle,  for  appellant 
Dovell  &  Dovell,  of  Tacoma,  for  respondent 

FULLERTON,  3.  The  appeUant  owns  and 
operates  an  iron  foundry,  located  at  the  city 
of  Tacoma.  The  respondent  was  employed 
by  the  appeUant  to  oi)erate  a  traveling  crane 
running  lengthwise  through  the  foundry 
building,  used  to  carry  heavy  material  from 
one  part  of  the  building  to  another.  The 
crane  was  operated  by  electricity,  and  ran 
upon  tracks  constructed  some  distance  above 
the  fotmdry  floor.  To  enable  the  operator 
to  get  upon  the  crane, .  a  ladder  was  con- 
structed at  one  end  of  the  building  by  nail- 
ing crosspleces  on  the  studding  of  the  frame- 
work of  the  building,  at  suitable  distances 
apart  to  make  proper  steps.  The  respond- 
ent began  working  for  the  appellant  on  Jan- 
uary 10,  1910,  and  worked  until  2:15  p.  m. 
August  24,  1911,  when  he  fell  from  the  lad- 
der while  mounting  It  for  the  purpose  of 
getting  upon  the  crane.  He  received  Injnrles 
from  the  fall  which  Incapacitated  him  for 
work  for  the  time  being,  and  he  laid  oft  un- 
til November  6,  1911.  On  that  day  he  re- 
sumed the  work  of  operating  the  crane,  and 
worked  contlnnonsly  thereat  until  the  Ist 
of  Jnne,  1912.  He  began  the  present  action 
on  Jtme  19,  1912,  to  recover  damages  for 
Injuries  received  from  the  fall  from  the  ladder 
on  August  24,  1911.    In  his  complaint,  after 


alleging  certain  preliminary  matters,  and  the 
fact  that  he  was  obligated  to  ascend  and  de- 
scend the  ladder  in  the  performance  of  the 
duties  for  which  he  was  employed,  he  stated 
his  cause  of  action   In  the  following  lan- 
gnags:    "(4)  That  on  the  24th  day  of  Au- 
gust, 1911,  while  plaintiff  was  engaged  in 
the  usual  course  of  his  employment  and  was 
climbing  said  ladder,  without  any  knowledge 
of  or  the  reasonable  means  of  ascertaining 
any  defect  therein,  and  believing  that  said 
ladder  was  safe  for  the  use  to  which  it  was 
applied,  and  because  of  the  n^ligent  man- 
ner in  which  said  defendant  had  constructed 
and  was   maintaining  said    ladder,    which 
facts  were  well   known  to  the  defendant, 
plaintiff  fell  from  the  twenty-third  step  of 
said  ladder  to  the  groond  with  great  force 
and  violence,  and  was  thereby  severely  in- 
jured, as  is  hereinafter  more  fully  set  out 
(6)  That  the  defendant  was  knowingly  neg- 
ligent In  that  it  failed  to  provide  and  main- 
tain a  reasonably  safe  place  for  plaintiff  to 
work ;  that  defendant  was  further  negligent, 
and  knowingly  so.  In  that  it  had  negligently 
constructed  said  ladder  by  nailing  crossplec- 
es, as  steps,  onto  two  of  the  adjacent  stud- 
ding of  said  foundry,  at  spaces  of  about  15 
inches  apart,  and  had  so  constructed  said 
ladder  in  a  corner  of  said  foundry  where  no 
light  reflected  thereon  from  any  window  or 
door;  that  It  had  built  said  ladder  perpen- 
dicular to  the  ground,  thereby  throwing  great 
weight  on  the  bands  in  climbing  same ;  that 
It  had  knowingly  and  negligently  removed 
the  twenty-third  step  of  said  ladder,  and 
had  allowed  same  to  continue  so  defective, 
and  had  so  constructed  said  ladder  that  plain- 
tiff after  climbing  same  had  to  turn  com- 
pletely  around    from   his   position   on   said 
ladder  before  he  could  step  onto  the  plat- 
form  at  which  said  crane   was   stationed; 
that  defendant  was  further  knowingly  neg- 
ligent in  that  It  allowed  a  portion  of  the 
framework  of  said  foundry  to  remain  In  the 
position  on  the  said  ladder  at  which  the  said 
twenty-third  step  bad  been  nailed,  and  which 
said  piece,  or  portion  of  the  framework,  was 
by  this  plaintiff  believed  to  be  a  step  of  said 
ladder,  but  was  in  fact  not  said  step  and 
was  much  too  large  and  thick  to  be  grasped 
by  the  hands  In  climbing  said  ladder — all  of 
which  said  facts  were  well  known  to  the  de- 
fendant, and   were  unknown  to   this  plain- 
tiff, and  beyond  his  means  of  ascertaining, 
and  which  said  negligent  acts  on  the  part 
of  the  defendant  caused  the  injury  to  this 
plaintiff  as  aforesaid."     An  answer  to   the 
complaint  was  filed,  denying  Its  material  al- 
legations,  and    pleading    affirmatively    con- 
tributory negligence  and  assumption  of  risk. 
On  the  Issues  made,  a  trial  was  had  result- 
ing in  a  verdict  and  Judgment  for  the  re- 
spondent in  the  sum  of  $1,000.    The  assign- 
ments of  error  made  by  the  appellant  sug- 
gest but  a  single  question,  namely,  the  su£B- 
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eiencr  of  the  evidence  to  Justify  tbe  verdict 
and  Judgment 

[1,2]  Tbe  evidence  of  the  respondent,  save 
In  tiie  particular  hereafter  commented  upon, 
in  the  main  reflected  the  allegations  of  the 
complaint  It  Is  at  once  apparent,  however, 
that  he  has  no  canse  of  action  based  upon 
the  allegations  to  the  effect  that  the  ladder 
was  improperly  constructed,  that  there  was 
a  want  of  sufficient  light,  or  that  the  ladder 
was  perpendicular,  "thereby  throwing  great 
wdght  on  the  hands  In  climbing  the  same." 
His  action  was  bronght  under  the  general 
statates,  not  under  the  factory  act,  and  the 
defense  of  assumption  of  risk  was  open  to 
the  appellant  Clearly,  the  dally  use  of  the 
ladder  by  the  respondent  for  the  more  than 
a  year  and  a  half  preceding  the  accident 
made  him  aoqoalnted  with  all  of  the  defects 
of  which  he  here  complains,  and  he  must  be 
held  to  have  assumed  all  risk  of  injury  aris- 
ing therefrom. 

The  only  allegations  of  negligence  In  the 
complaint  upon  which  a  recovery  can  rest, 
therefore,  are  the  allegations  to  the  effect 
that  the  appellant  had  knowingly  and  neg- 
ligently removed,  or  suffered  to  be  removed, 
the  twenty-third  step  or  rung  of  tlie  ladder, 
and  had  allowed  the  same  to  remain  in  its 
thus  defective  condition,  and  knowingly  and 
negligently  allowed  a  portion  of  the  frame- 
work of  the  building  to  remain  in  a  "posi- 
tion on  the  said  ladder  at  which  the  said 
twenty-third  step  had  been  nailed,"  which 
piece  was  believed  by  the  respondent  to  be 
a  stqt  In  the  ladder,  and  wlilch  was  too 
large  to  grasp  by  the  hands  In  Climbing  the 
Udder. 

[3]  Tbe  evidence,  however,  falls  far  short 
of  establishing  these  allegations.  Bearing 
opou  tbe  question,  the  respondent  testlfled 
that  the  ladder  was  in  perfect  oonditlon 
when  he  began  work  on  January  10,  1910, 
and  that  be  did  not  discover  the  absence  of 
tile  rung  nntll  after  he  fell  from  the  ladder 
on  tlie  afternoon  of  August  24,  1012,  when 
be  "naturally  looked  up"  and  saw  tliat  it 
wag  missing,  although  he  climbed  up  and 
down  tbe  ladder  many  times  each  day  he 
worked  thereon,  sometimes  as  many  as  IS 
or  16  times,  and  on  the  day  of  the  accident 
ag  many  as  6  or  7  times.  He  saw  no  one 
go  Dp  the  ladder  on  the  day  of  the  acci- 
dent, nor  did  he  see  any  one  working  at  that 
part  of  tbe  building  during  that  day  who 
would  be  likely  to  remove  the  step,  although 
he  was  at  his  place  of  work  during  all  of 
the  working  hours  preceding  his  injnry. 
Nor  is  there  elsewhere  in  the  record  any- 
thing from  which  it  could  be  inferred  that 
tbe  rung  or  step  of  the  ladder  was  removed 
hetweoi  the  times  the  reqxmdent  bad  last 
^Umbed  it  and  the  time  he  received  his  in- 
Joiy.  The  positive  evidence  in  the  record 
is  to  the  contrary ;  the  evidence  of  the  ap- 
pelant being  to  the  effect  that  it  had  not 


been  removed,  but  was  tiMte  ftt  tbe  ttme 
the  respondent  fell. 

[4,  t]  There  Is  therefore  no  ground  upon 
which  the  Judgment  can  rest  If  it  be  a  fact 
that  the  respondent  discovered  the  absence 
of  the  step,  or  by  ordinary  observation  could 
have  discovered  its  absence,  and  used  the 
ladder  without  making  the  fact  known  to 
his  employer,  be  is  estopped  from  claiming 
damages  for  any  injury  arising  therefrom  on 
the  doctrine  of  assumption  of  risic  Or  if 
the  absence  of  the  rung  was  of  such  minor 
importance  that  the  respondent  could  not 
have  reasonably  discovered  It  after  climb- 
ing over  it  from  6  to  16  times  each  work- 
ing day,  it  is  not  to  be  supposed  that  any 
reasonable  inspection  on  the  part  of  the  ap- 
pellant would  have  discovered  it  If,  on  the 
other  hand.  It  is  to  be  supposed  that  the 
rung  was  removed  between  the  time  the 
respondent  last  safely  climbed  the  ladder 
on  the  day  of  the  accident  and  the  time  he 
attempted  to  climb  it  and  fell  therefrom,  the 
time  is  too  short  to  warrant  the  Jury  in 
finding,  in  the  at>8ence  of  evidence  of  special 
circumstances,  that  the  appellant  by  the  ex- 
ercise of  reasonable  diligence  ought  to  have 
discovered  its  absence. 

It  is  unnecessary  to  pursue  the  inquiry. 
The  Judgment  must  be  reversed  and  remand- 
ed, with  instructions  to  enter  a  Judgment  to 
the  effect  that  the  respondent,  plaintiff  be- 
low, take  nothing  by  his  action.  It  is  so 
ordered. 

CROW,  C.  J.,  and  MOUNT,  PARKER,  and 
MORRIS,  JJ.,  concur. 


SCHWARTZ  V.  NORTHERN  PAO.  RT.  CO. 
et  al. 

(Supreme  Court  of  Washington.    Dec.  20, 1013.) 

1.  Railboads  (I  350*)— CsosBiNO  Accident— 

CONTMBUTOKT    NEOUQERCX— QUESTION    FOE 
JUKY. 

Whether  one,  who,  at  a  double-track  cross- 
ing, just  after  a  train  going  south  had  passed 
on  the  track  nearest  to  him,  started  to  drive 
over  and  was  struck,  after  the  horses  bad  got 
over,  by  a  train  coming  on  the  other  track  from 
the  south  at  a  speed  of  at  least  ten  miles  an 
hour,  when  an  ordinance  limited  it  to  six  miles 
an  hour,  was  guilty  of  contributory  negligence, 
is  a  qnestion  for  the  jury,  tbe  gong  at  the  cross- 
ing being  to  his  knowledge  out  of  order,  so  that 
it  rang  all  the  time,  he  from  where  he  was  wait- 
ing for  the  first  train  to  pass  having  a  view 
along  the  tracks  to  the  south  for  700  feet,  ex- 
cept as  olwtructGd  by  such  train  and  a  water 
tank,  322  feet  distant,  and,  though  looking  and 
listening,  not  having  seen  or  heard  the  second 
train. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  U  1152-1192;   Dea  Dig.  {  350.*] 

2.  DaMAOBS  (I  132*)— PSBSONAt  INJUBT— Ex- 
OXSSIVB  Vbbdict. 

A  verdict  for  |3,000  is  not  so  excessive  as 
to  warrant  reduction ;  plaintiff's  wrist  faavinK 
been  broken  and  the  bones  thereof  crushed,  and 
his  shoulder  badly  injured,  and  there  being  ev- 
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idence  that  the  injuiy  to  the  wrist  will  be  per- 
manent. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  K  372-385,  896;   Dec.  Dig.  f  132.*] 

Department  2.  Appeal  from  Superior 
Court,  Lewis  Coanty;  A.  B.  Rice,  Judge. 

Action  by  G.  L.  Schwartz  against  the 
Northern  Padflc  Hallway  Company  and  an- 
other. Judgment  for  plalntUT,  and  defend- 
ants appeal.    Affirmed. 

J.  W.  Quick,  Geo.  T.  Reld,  and  I»  B.  Da 
Ponte,  all  of  Tacoma,  for  appellants.  C.  A. 
Studebaker  and  Forney  ft  Ponder,  aU  of 
Chehalis,  for  respondent. 

MOUNT,  J.  The  plalntur  recovered  a  Judg- 
ment of  $3,000  for  personal  Injuries  received 
by  him  on  the  14th  day  of  March,  1012,  when 
he  was  struck  by  a  passenger  train  of  the 
defendant  Northern  Padflc  Railway  Com- 
pany at  the  Prlndle  street  crossing  in  Cheha- 
lis, Wash.  The  defendants  have  appealed 
from  that  Judgment 

[1]  The  assignments  of  error  are  that  the 
court  refused  to  instruct  the  Jury  to  return 
a  verdict  in  favor  of  the  ap];>ellants,  in  over- 
ruling the  motion  of  the  appellants  for  Judg- 
ment notwithstanding  the  verdict,  and  in 
oremiling  the  appellants'  motion  for  a  new 
trial.  These  assignments  of  error  are  all 
based  upon  the  same  ground,  namely,  that 
the  evidence  was  insuffldent  to  sustain  the 
verdict,  and  that  it  shows  that  the  respond- 
ent was  guilty  of  contributory  negligence. 

The  facts  are.  In  substance,  as  follows: 
The  appellant  Northern  Padflc  Railway  Com- 
pany maintains  and  operates  a  double-track 
railroad  through  the  dty  of  Chehalis.  These 
tracks  as  they  pass  through  the  dty  of 
Chehalis  run  nearly  north  and  south.  Trains 
going  south  use  the  west  track;  those  going 
north  use  the  east  track.  These  tracks  are 
crossed  at  right  angles  by  certain  streets; 
the  one  where  the  acddent  occurred  being 
called  Prlndle  street,  which  is  two  blocks 
south  of  the  depot  This  street  is  one  of  the 
prlndpal  streets  of  the  dty  whidi  crosses 
the  railway  tracks.  To  the  south  of  Prlndle 
street  a  distance  of  about  322  feet,  a  water 
tank  is  located  on  the  right  of  way  of  the 
railway  company.  At  the  Prlndle  street 
crossing  the  railway  company  maintained  an 
electric  bell  whidi,  when  in  repair,  would  be 
set  ringing  by  a  north-bound  train  when  it 
was  2,734  feet  south  of  the  crossing.  The 
respondent  at  the  time  of  the  accident  and 
for  more  than  two  years  prior  thereto  had 
lived  on  the  comer  of  State  and  Prlndle 
streets,  which  is  about  a  block  west  of  the 
railroad  tracks.  He  had  crossed  the  tracks 
at  this  crossing  two  or  three  times  daily,  and 
sometimes  more.  On  the  day  of  the  acddent 
and  for  a  period  of  about  two  weeks  prior 
to  that  time,  this  crossing  bell  was  out  of 
repair  and  it  rang  constantly.  The  respond- 
ent had  observed  this  fact 


On  the  day  of  the  acddent,  the  reqiondent, 
who  was  a  teamster  by  occupation,  hitched 
his  team  to  his  wagon  about  half  pest  1 
o'dock  and  started  to  drive  up  town  to  baol 
a  load  of  coaL  As  he  approached  the  cross- 
ing on  Prlndle  street  from  the  west,  a 
freight  train  consisting  entirely  of  box  cars 
was  moving  south  across  Prlndle  street  lie 
stopped  his  team  about  40  or  SO  feet  from  the 
track  upon  which  the  freight  train  was  noT- 
ing  and  about  on  the  west  line  of  the  right 
of  way  of  the  railway  company.  He  testified 
that  the  engine  of  the  freight  train  was 
about  to  the  water  tank.  There  were  three 
or  four  cars  yet  to  cross  the  street  He  no- 
ticed that  the  gong  or  crossing  bell  was  ring- 
ing, and  he  looked  down  the  track  toward 
the  south  to  see  if  there  was  any  trafai  on 
the  east  track.  He  testifled  that  he  could 
see  beyond  the  water  tank  down  to  Main 
street,  a  distance  of  about  688  feet;  bat 
there  was  no  train  in  sight.  The  frelglit 
train  obstructed  his  view  of  any  other  train 
tliat  would  t>e  coming  north  behind  the 
freight  train.  He  also  testifled  that  at  the 
point  where  he  looked  he  had  a  better  view 
than  at  any  other  point  About  the  time  the 
last  car  of  the  frdght  train  was  crossing 
Prlndle  street,  he  started  hla  team  to  drive 
over  the  crossing  of  the  railway.  As  he 
emerged  from  behind  the  freight  train  and  as 
his  team  was  upon  the  east  track,  he  loolied 
south  and  saw  a  passenger  train  coming.  It 
was  then  too  late  for  him  to  back  his  team 
off  the  trade  He  urged  it  forward  and  was 
struck  by  the  engine  of  the  passenger  train 
and  severely  injured.  The  horses  escaped 
injury.  The  wagon  was  demolished.  Be 
himself  was  rendered  unconscious. 


An  ordinance  of  the  dty  of  Chehalis  makes 
it  unlawful  for  a  railway  train  to  pass  orer 
this  street  at  a  faster  rate  of  speed  than  6 
miles  per  hour.  It  is  apparently  conceded 
that  the  train  at  that  point  was  running  at 
least  10  mUes  per  hour.  There  is  evidence 
to  the  effect  that  it  was  running  between 
25  and  40  miles  per  hour  at  the  time  It 
struck  the  respondent  It  was  a  regular  pas- 
senger train  and  was  due  at  the  station  at  1 
o'clock  and  32  minutes.  It  was  about  8  mhi- 
ntes  late  upon  this  occasion.  There  was  also 
evidence  to  the  effect  that  the  whistle  was 
not  blown  nor  the  bell  rung  upon  the  engine 
of  the  passenger  train.  At  any  rate,  the  re- 
spondent testifled  tttat  he  did  not  hear  the 
hell  or  the  whistle. 

The  appellants  strenuously  argue  that  the 
respondent  was  guilty  of  contributory  negli- 
gence in  attempting  to  make  the  crossing 
over  Prlndle  street  immediately  after  the 
frdght  train  had  passed.  A  number  of  cases 
are  dted  to  the  effect  that  "where  a  highway 
crosses  a  double-track  railway,  over  which 
trains  are  liable  to  run  frequently  in  opposite 
directions,  it  is  contributory  negUgence  for 
a  traveler  thereon,  whose  view  of  the  scc- 
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ond  track  Is  obstructed  by  the  presence  of  a 
passiiig  train  on  the  track  nearest  to  him, 
to  pass  Immediately  upon  the  crossing  as 
soon  as  the  way  Is  clear,  without  waiting  to 
look  or  listen  for  the  approach  of  a  train  in 
the  opposite  direction  on  the  second  track." 
Marty  t.  Chicago,  St  P.,  M.  ft  O.  Ry.  Co., 
38  Minn.  108,  3S  N.  W.  670,  and.  other  cases 
to  the  same  effect.  The  appellants  seek  to 
dlsttngolsh  this  case  from  the  case  of  Mer- 
win  T.  Northern  Pacific  Railway  Company, 
68  Wash.  617,  123  Pac  1019,  by  reason  of 
the  &ct  that  In  the  case  Just  dted  Merwln, 
at  the  time  he  reached  the  crossing,  saw 
the  Carbonado  train  approaching,  which  In 
no  manner  obstructed  his  view  toward  the 
north,  the  direction  from  which  the  train 
came  which  struck  him,  and  when  Merwln 
gbaDpei,  Just  before  the  Carbonado  train 
passed  over  the  crossing,  he  looked  to  the  east 
along  the  track  and  could  see  for  a  dlstanc* 
c^  from  1,600  to  2,000  feet,  and  would  have 
been  able  to  see  a  train  approaching  from  the 
east  upon  any  of  the  tracks  If  a  train  had 
been  within  that  distance  of  Mm.  While  In 
this  case  the  freight  train  obstructed  the 
respondent's  view  of  the  train  upon  the 
north-bound  track  which  might  have  come 
from  behind  the  freight  train  at  any  time  be< 
fore  he  went  upon  the  tracks.  But  as  we 
read  the  evidence  of  the  respondent  and  of 
saaie  ot  the  other  witnesses,  it  is  to  the 
effect  that  at  the  place  where  the  respondent 
stopped  he  had  a  view  of  the  approach  of 
the  north-bound  train  for  a  distance  of 
nearly  700  feet;  that  he  looked  to  see  if  any 
train  was  approadilng  from  that  direction 
while  he  had  stopped,  and  Immediately  prior 
to  passing  upon  the  tracks,  and  saw  and 
beard  no  train. 

It  la  true  that  the  gong  was  ringing  which, 
if  it  had  been  in  repair,  would  have  notified 
the  respondent  that  a  train  was  approaching 
npoD  that  track.  But  this  gong,  according 
to  the  evidence,  had  been  out  of  repair  for 
two  weeks,  and  upon  the  day  of  the  accident 
and  for  two  weeks  prior  thereto  had  been 
constantly  ringing,  and  the  respondent  knew 
of  this  fAct  This  bell  therefore  meant  noth- 
ing to  the  respondent,  because  it  Is  conceded 
that  mhea  the  bell  was  out  of  repair  it  rang 
constantly,  for,  as  appellants  say,  it  erred 
on  the  side  of  safety.  This  no  doubt  would 
have  been  true  if  the  teqwndent  had  not 
known  that  the  bell  was  out  of  repair  and 
continued  to  ring  whether  a  train  was  ap- 
proaching or  not  Before  he  started  to  cross 
tile  tracks,  he  stopped,  looked,  and  listened, 
at  a  point  which  the  evidence  shows  was  the 
most  advantageous  point  at  which  be  might 
do  K).  He  saw  and  heard  no  train  approach- 
ing, though  he  had  a  view  of  about  700  feet 
to  the  south.  It  is  true  this  vl6w  was  ob- 
structed somewhat  by  a  water  tank  and  by 
the  frdght  train  which  had  Just  passed 
Motli.    We  axe  satisfied  that  nnder  these 


facts  the  question  of  contributory  negligence 
was  one  for  the  Jury  and  sot  a  question  of 
law  for  the  court  This  case,  we  thluk,  falls 
within  the  mle  of  the  Merwln  Case,  supra, 
and  is  controlled  by  it  It  was  therefore  not 
error  for  the  trial  court  to  submit  to  the 
Jury  the  question  whether  or  not  the  re- 
spondent was  guilty  of  contributory  negli- 
geuc& 

[2]  The  appellants  contend  that  the  verdict 
Is  excessive.  The  respondent  was  badly  in- 
jured. He  was  rendered  unconscious  at  the 
time  of  the  accident;  his  wrist  was  broken 
and  the  bones  of  his  wrist  were  crushed; 
his  shoulder  was  badly  injured.  Evidence 
was  Introduced  at  the  trial  to  show  that  the 
injury  to  the  wrist  would  be  permanent 
We  think,  under  the  drcomstances,  that  a 
verdict  for  |3,000  ia  not  so  excessive  as  to 
warrant  a  reduction  thereof. 

The  Judgment  is  tlierefore  affirmed. 

CROW,  a  X,  and  PARKER  and  FUIXER- 
TON,  J  J.,  concur. 


CRANDALL  v.  PUGBT  SOUND  TRACTION, 
LIGHT  &  POWER  CO.  et  al. 

(Supreme  Court  of  Washington.    Dec  20,  1913.) 

1.  JUBT   (f  135*)— PXBUCPTOBT  CHAIXENQES— 

Statutobt  Right. 

The  right  of  peremptory  challenge  of  jurors 
Is  wholly  statutory,  and  ue  Legislature  may 
witlihold  the  right  entirely,  or  it  may  grant  it 
with  restrictions, 

[EM.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  li  699-606;    Dec.  Dig.  {  136.*] 

2.  JUBT  (S  136*)— PkbEMFTOBT  GHAIXEKaXS— 

Statutobt  Right. 

Under  Bem.  &  BaL  Code,  {  324,  authoris- 
ing either  party  to  challenge  jurors,  but,  when 
there  are  several  parties  on  either  side,  they 
shall  join  in  a  challenge  before  it  can  be  made, 
defendants  in  tort,  who  not  only  resist  the  right 
of  plaintiff  to  recover,  but  who  seek  to  shift  any 
recovery  from  one  to  the  other,  are  not  entitled 
to  separate  peremptory  challenges,  though  they 
are  unable  to  agree  on  a  peremptory  challenge. 

[Ed.  Note.^For  other  cases,  see  Jury,  Cent 
Dig.  K  607-618;  Dec.  Dig.  {  136.*] 

8.    APPKAL  AlfD  EBBOB  (I  882*)— iHSTBUCTIONa 

-Rkpbtitioms— Bight  to  Cokflain. 

A  party  may  not  complain  of  instructions 
on  the  ground  that  they  unnecessarily  repeat  the 
legal  proposition  involved  where  his  requested 
instructions  are  to  a  conidderable  extent  subject 
to  the  same  criticism. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8591-^610;  Dec  Dig.  S 
882.*] 

4.  Appeai.  and  Bbbob  (I  1064*)  —  Inbtbuc- 

TIONS— MeABUBI  of  DAMAGES. 

The  error  in  fixing  the  limit  of  the  recovery 
of  plaintiff  suing  for  a  personal  injury  in  excess 
of  the  amount  recoverable  in  any  event  necessi- 
tates a  new  trial,  unless  plaintiff  remits  f^m 
the  award  the  amount  of  the  excess,  though  the 
verdict  is  for  less  than  half  of  what  might  have 
been  awarded,  since  the  jury  may  have  allowed 
the  improper  item  allowed  by  the  instruction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219,  4221-4224;  Dec.  Dig. 
1 1064.*] 
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Department  2.  Appeal  from  Superior 
Court,  King  County;  John  E.  Humphries, 
Judge. 

Action  by  W.  W.  Crandall  against  the 
Puget  Sound  Traction,  Light  &  Power  Com- 
pany and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Conditionally  af- 
firmed. 

Trefethen  &  Orlnstead,  Jas.  B.  Howe,  and 
A.  J.  Falknor,  all  of  Seattle,  for  appellants. 
Vanderveer  &  Gummhugs  and  H.  McC.  BlI- 
Ungsley,  all  of  Seattle^  for  respondent 

PABKEB,  J.  This  Is  an  action  to  recover 
-damages  which  the  plaintiff  claims  resulted 
to  him  from  the  concurring  negligence  of  the 
-defendants.  A  trial  before  the  court  and  a 
Jury  resulted  In  a  verdict  and  Judgment  In 
favor  of  the  plaintiff  against  the  defendants, 
from  which  they  have  appealed  separately. 

The  appellant  Puget  Sound  Traction,  Light 
■Sc  Power  Company,  hereinafter  called  "the 
company,"  owns  and  operates  a  cable  street 
railway  on  James  street  In  Seattle.  Appel- 
lant Scott  P.  Woodln  Is  a  physician  practic- 
ing his  profession  In  Seattle,  concededly  for 
the  benefit  of  the  community  composed  of 
liimself  and  wife,  and.  In  aid  of  his  practice, 
be  drives  an  automobile  belonging  to  the 
community.  On  September  23,  1912,  Dr. 
AVoodln  was  driving  southerly  along  Fourth 
■avenue  In  Seattle,  approaching  the  Intersec- 
tion of  that  avenue  and  James  street  As  he 
neared  James  street,  one  of  the  defendant 
-company's  cable  street  cars  was  proceeding 
easterly  along  James  street,  nearlng  Fourth 
.avenue.  A  collision  occurred  between  the 
.automobile  and  the  car  at  the  Intersection  of 
•the  avenue  and  street.  The  forward  right 
-wheel  of  the  automobile  first  came  in  con- 
tact with  the  left  running  board  of  the  cable 
car  near  Its  forward  end,  while  both  were  In 
motion.  At  the  time,  respondent  was  a  pas- 
senger on  the  cable  car,  standing  on  the  left 
running  board  Just  back  of  the  point  of  first 
contact  The  car  was  crowded,  so  that  re- 
spondent was  compelled  to  ride  in  this  po- 
sition. The  momentum  of  the  auto  and  cable 
.car  was  such  that  the  right  side  of  the  auto 
■was  thrown  with  great  force  around  against 
the  left  side  of  the  cable  car,  where  respond- 
'eot  was  standing,  resulting  in  serious  Injury 
to  him,  for  wliich  he  seeks  recovery,  claim- 
ing that  the  injuries  thus  received  were  the 
result  of  the  concurring  negligence  of  both  ap- 
pellants. Bespondent  sought  recovery  from 
them  jointly,  alleging  damages  in  the  sum  of 
$7,639.20.  The  Jury  found  in  his  favor  by  a 
general  verdict  In  the  sum  of  $3,000. 

[1,  J]  During  the  impaneling  of  the  Jury, 
after  the  appellants  had  agreed  Jointly  upon, 
and  exercised,  two  peremptory  challenges, 
they  were  unable  to  agree  upon  the  exercise 
of  a  third  peremptory  challenge,  and  each 
then  claimed  the  right  to  an  additional  per- 
emptory challenge  to  be  exercised  separately. 
This  the  court  denied,  and  the  ruling  thereon 


is  assigned  as  error  calling  for  a  new  trial. 
The  court  rested  Its  ruling  upon  section  324, 
Bem.  &  BaL  Code,  providing  as  follows :  "Ei- 
ther  party  may  challenge  the  Jurors,  but 
when  they  are  several  parties  on  either  side, 
they  shall  Join  in  a  challenge  before  It  can 
be  mada    The  challenge  shall  be  to  hidlvidu- 
al  Jurors,  and  be  peremptory  or  for  cause. 
Each  party  shall  be  entitled  to  three  per- 
emptory challenges."    The  effect  of  this  lim- 
itation upon  the  right  of  peremptory  chal- 
lenge was  80  thoroughly  reviewed  by  Justice 
Budkln,  speaking  for  this  court  In  Colfax 
National  Bank  v.  Davis,  50  Wash.  92,  96  Pac. 
823,  16  Ann.  Cas.  264,  as  to  leave  UtUe  to  be 
said   In    answer   to  appellants'    contention, 
whldi,  in  this  case^  as  evld^itly  in  that  was 
rested  upon  the  fact  that  the  interests  of 
the  defendants  in  the  result  of  the  trial  are, 
in  substance,  antagonistic  to  each  other,  and 
that  therefore  they  should  be  regarded  as 
separate  parties  for  the  purpose  of  exercis- 
ing peremptory  challenge.     It  seems  plain 
to  us,  as  pointed  out  In  the  Colfax  National 
Bank  Case,  that  the  answer  to  this  conten- 
tion is  that  the  right  of  peremptory  chal- 
lenge is  wholly  a  creature  of  statute,  and  not 
of  common  law.    This  being  true,  we  are  un- 
able to  see  that  this  restriction  whidi  the 
Legislature  may  place  upon  such  right.  In 
the  granting  of  It  is  any  more  an  infringe- 
ment of  the  rights  of  a  party  than  if  the  Leg- 
islature had    withheld    the    right    entirely, 
which,  of  coarse,  could  be  don&    Some  con- 
tention seems  to  be  made  that  the  interests 
of  the  defendants  in  this  case  are  of  a  more 
pronounced  antagonistic  nature  than  in  the 
Colfax  National  Bank  Case.     The  only  dif- 
ference we  can  see  between  the  two  cases  is 
that  the  right  to  recover  in  this  case  is  rest- 
ed upon  tort  while  In  that  it  was  rested  up- 
on contract     We  fall  to  recognize  this  as  a 
difference  in  the  principle  involved.    It  seems 
plain  to  us  that  in  this  case,  as  in  that  each 
defendant  while,   of  coarse,    resisting  the 
right  of  the  plaintiff  to  recover  in  any  event 
was  seeking  to  shift  whatever  recovery  might 
be  had  upon  the  other  defendant     In  this 
way  only  were  their  interests  antagonistic. 
We  think  it  was  not  error  to  deny  the  right 
of  a  separate  peremptory  challenge  to  the 
defendants.    The  extent  of  the  right  of  exer- 
cising, separately,  challenge  for  cause  by  sev- 
eral defendants,  we  express  no  opinion  upon. 
That  question  is  not  here,  nor  was  it  in  the 
Colfax  National  Bank  Case.     We  are  deal- 
ing only  with  a  right  existing  solely  because 
given  by  statuta     Manhattan  Building   Co. 
V.  Seattle,  52  Wash.  226-231,  100  Pac.  330. 

[3]  Counsel  for  appelant  company  request- 
ed three  separate  instructions  to  be  given  by 
the  court  to  the  Jury  touching  the  relative 
rights  and  duties  of  a  street  car  and  an  auto- 
mobile upon  a  street  Intersection ;  both  arriv- 
ing there  at  nearly  the  same  time.  The  sub- 
stance of  all  these  instructions  ia  found  in 
one  reading  as  follows:   "I  further  instract 
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jm  tbat,  it  a  driver  of  an  automobile  and  a 
street  car  both  desire  to  pass  a  given  point 
at  tbe  same  time,  It  Is  the  duty  of  the  driver 
of  tbe  automobile  to  yield  the  right  of  way 
to  the  street  car,  since  in  the  very  nature 
of  the  case  it  is  impossible  for  the  street  car 
to  pass  over  other  portions  of  the  street, 
while  It  is  possible  for  the  automobile  -to  do 
80."  Tbe  court  gave  each  of  these  three  in- 
structions as  requested,  adding,  however,- at 
the  conclusion  of  each,  the  following,  or 
words  of  similar  import :  "Providing  ttiat  at 
all  times  the  defendant  company  used  the 
highest  degree  of  care  for  the  protection  of 
Its  passengers  that  was  practically  conslsteat 
with  the  reasonable  operation  of  Ita  car." 

We  do  not  gather  from  tbe  briefs  of  ap- 
pellants that  any  contention  is  made  against 
these  Instructions  as  correct  statements  of 
tbe  law ;  but  tlte  contention  seems  to  be  tliat 
the  court  unnecessarily  repeated  to  the  jury 
the  concluding  portion  of  each  instruction 
touching  the  high  degree  of  care  required  of 
tbe  company  in  the  protection  of  respondent 
as  one  of  its  passengers.  In  one  or  two  plac- 
es In  the  Instructions  given  by  the  court  this 
same  thought  is  repeated.  The  rule  of  the 
high  d^ree  of  care  required  of  the  company 
was  unnecessarily  repeated  by  the  court; 
bnt  the  same  critldsm,  at  least  In  a  consider- 
able measure,  may  be  made  against  the  three 
instructions  requested  to  be  given  by  coun- 
sel for  appellant  company.  It  seems  to  us 
tbat  in  both  respects  there  was  unnecessary 
repetition.  Hie  repetitions,  we  think,  were 
snbstantiaily  as  favorable  to  one  side  as  to 
the  other,  and  do  not  call  for  a  new  triaL 

[4]  Tbe  instruction  of  the  court  touching 
the  question  of  the  highest  amount  which  the 
jnry  might  find  in  the  respondent's  favor,  in 
tbe  event  they  concluded  be  was  entitled  to 
damages,  was  as  follows:  "I  Instruct  you 
that,  if  yon  find  for  the  plaintiff  in  this 
case,  yon  will  award  him  damages  In  such 
amount  as  will  compensate  him  for  all  pain 
and  suffering,  if  any,  which  be  has  under- 
gone In  the  past,  or  wUl  probably  undergo 
in  the  futnre,  and  for  any  impairment.  If 
any,  of  his  physical  health  or  functions  not 
exceeding  together  the  sum  of  |7,500,  and  for 
any  expense  which  he  may  have  incurred  or 
onst  incur  In  the  future,  for  medicine  or 
medical  attendance,  not  exceeding  tbe  fur- 
ther sum  of  $189.20,  making  a  total  of  $7,- 
689.20,  which  is  the  Umit  of  your  verdict" 

This  instruction,  it  is  claimed,  was  er- 
roneous, in  tbat  it  permitted  the  Jury  to 
find  in  respondent's  favor  at  least  $100 
more  than  the  highest  amount  he  would  have 
been  entitled  to  under  any  circumstances. 
I/>ol(ing  to  tbe  allegations  of  the  items  of 
damages  in  the  complaint,  we  find  that  re- 
spondent there  claimed  $7,500  for  pain,  and 
safferlng,  and  disability  incurred,  $39.20  for 
hospital  fees,  drugs,  and  medicine,  $50  for 
doctors'  VUls  incurred  before  tbe  suit  was 
commenced,  and  $50  for  prospective  doctors' 
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bills,  wbldi  lie  woold  be  required  to  incur  in 
the  future  'because  of  his  injuries.  This,  it 
will  be  noticed,  totals  only  $7,639.20.  It  is 
thus  manifest  that  the  instructions  of  tbe 
court  fixed  the  limit  of  respondent's  recov- 
ery at  $50  more  than  tbe  amount  alleged  in 
tbe  complaint.  Besides  this  excess,  there 
was  no  evidence  whatever  touching  the 
amount  of  doctors'  bills  incurred,  or  to  be 
incurred,  except  it  was  stipulated  by  coun- 
sel upon  the  trial  that  respondent  had  in- 
curred $50  for  doctors'  bills.  It  is  apparent, 
therefore,  that  the  total  amount  which  the 
Jury  could  have  awarded  respondent  in  any 
event  was  $100  less  than  that  which  the 
court  fixed  as  the  Umit  of  liis  recovery. 
We  think  that  this  was  error,  which  wUi 
entitle  appellants  to  a  new  trial,  unless  re- 
spondent remits  from  the  award  made  to  him 
by  the  verdict  and  Judgment  tbe  sum  of 
$100.  This  case,  in  this  regard,  is  exactly 
like  that  of  Olson  v.  Erickson,  63  Wash.  458. 
Some  contention  is  made  that,  because  the 
Jury  found  in  tbe  snm  of  $3,000  only,  which 
is  less  than  one-half  of  what  they  might 
have  found  under  the  allegations  of  the 
complaint,  no  prejudice  resulted  from  this 
instruction.  Tbe  same  situation  appeared 
in  tbe  Olson  Case.  In  that  case  respond- 
ent recovered  only  $2,000  when  the  allega- 
tions of  the  complaint  would  have  supported 
a  recovery  of  $10,000,  and  $194  additional 
for  medical  attendance  and  hospital  fees.  In 
that  case,  there  being  no  proof  as  to  tbe 
latter  items,  the  court  held  it  was  error  for 
tlie  court  to  Instruct  fixing  the  limit  of  the 
recovery  so  as  to  include  those  items.  Mani- 
festly, we  have  no  way  to  determine  what 
■influence  this  instruction  had  upon  the  Jnry 
as  to  tbe  item  of  doctors'  fees.  The  Jury 
may  or  may  not  have  allowed  such  items  in 
their  verdict  of  $3,000.  Therefore  we  cannot 
say  that  the  instruction  was  without  preju- 
dio& 

Contentions  are  made  against  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict 
and  Judgment  in  addition  to  the  contention 
last  above  noticed.  This  question  was  raised 
by  motion  for  nonsuit,  motion  for  directed 
verdict,  and  motion  for  Judgment  notwith- 
standing the  verdict,  and  involves  the  ques- 
tion of  negligence  of  the  respective  appel- 
lants and  the  contributory  negligence  of  re- 
spondent We  have  read  all  of  the  evidence 
set  forth  in  the  abstract,  and  deem  it  suffi- 
cient to  say  tbat  we  are  convinced  that  there 
is  ample  room  for  difference  of  opinion  up- 
on these  questions.  The  same  may  be  said 
as  to  the  contention  made  against  the  ver- 
dict as  being  excessive.  We  are  quite  clear 
that  we  would  not  be  Justified  in  disturbing 
tbe  verdict  for  want  of  support  in  the  evi- 
dence, except  in  so  far  as  doctors'  fees  may 
be  included  therein. 

Because  of  error  of  the  trial  court  in  in- 
structing the  Jury  as  to  tbe  limit  of  tbe  re- 
spondent's recovery,  we  are  of  tbe  opinion 
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that  appellants  nrast  be  granted  a  sew  trial, 
unless  respondent  will  remit  from  the  Judg- 
ment the  sum  of  $100  within  20  days  after 
the  case  Is  remanded  to  the  trial  court  In 
the  event  respondent  does  so  remit,  the  Judg- 
ment will  be  affirmed;  otherwise,  the  trial 
court  Is  directed  to  grant  appellants  a  ,new 
trial. 

In  view  of  this  disposition  of  the  cause, 
we  conclude  that  costs  Incurred  by  appel- 
lants In  presenting  the  question  here  decid- 
ed In  their  favor  are  fairly  offset  by  costs 
Incurred  by  the  respondent  In  resisting  con- 
tentions made  by  appellants  and  decided  In 
respondent's  favor.  Therefore  neither  par- 
ty win  recover  costs  In  this  court  . 

CROW,  a  J.,  and  FULLERTON  and 
MOUNT,  JJ.,  concur.  MORRIS,  J.,  takes 
no  part 


HUNT  T.  ALLISON. 
(Supreme  Goart  of  Washington.    Dec.  23, 1913.) 

1.  Fbaud  (S  69*)— Mkasubx  or  Dauages. 

The  measure  of  damages,  in  an  action  by  a 

ftorchaser  of  realty  for  damages  from  fraudu- 
ent  representations  as  to  the  thickness  of  the 
walls,  etc.,  is  the  difference  between  the  valne  of 
the  property  at  the  time  of  sale  and  its  value 
had  it  been  as  represented. 

[Ed.  Note.— For  other  cases,  see  B^ud,  Cent 
Dig.  §S  60-62,  64 ;  Dec.  Dig.  \  59.*] 

2.  Appeai.  and  Ebbob  ({  231*)— Reception  of 
Evidence— Genebal  Objections. 

If  evidence  offered  on  the  question  of  dam- 
ages did  not  tend  to  prove  damages  which  conld 
be  recovered  nnder  the  measure  of  damages  ap- 
plicable, a  general  objection  that  the  evidence 
was  incompetent,  irrelevant,  and  immaterial  was 
sufficient  to  raise  for  review  the  admissibility  of 
such  evidence  and  the  right  to  recover  such 
damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1299,  1352;    Dec.  Dig.  | 

Department  2.  Appeal  from  Superior 
Court  Spokane  County;  Henry  L.  Keenan, 
Judge. 

Action  by  Laura  S.  Hunt  against  O.  S. 
Allison.  From  a  Judgment  for  defendant 
plaintiff  appeals.     Affirmed. 

Graves,  Kizer  &  Graves,  of  Spokane,  for 
appellant  Danson,  Williams  &  Danson  and 
Cannon,  Ferris  &  Swan,  all  of  Spokane,  for 
respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  alleged  to  be  due  on  ac- 
count of  fraudulent  representations. 

On  July  24,  1907,  the  Spokane  Internation- 
al Railway  Company  leased  to  the  defend- 
ant lot  15,  situated  In  Its  terminal  grounds 
in  the  dty  of  Spokane.  The  lease  provided 
that  the  defendant  was  to  erect  a  building 
upon  the  premises  to  be  used  as  a  ware- 
house, salesroom,  and  for  cold  storage  and 
mercantile  purposes.  Shortly  thereafter  the 
defendant    caused    to    be    organized    under 


tbe  laws  of  the  state  of  Washington  a  cor- 
poration, bearing  the  name  of  the  Interna- 
tional Storage  Company.  After  the  organ- 
ization of  this  company,  the  lease  was  as- 
signed to  It  with  the  consent  of  the  lessor. 
The  corporation  erected  upon  the  premises 
a  two-story  brick  building  equipped  as  a  cold 
storage  plant  In  accordance  with  the  terms 
of  the  lease.  On  or  about  the  1st  day  of 
July,  1911,  the  plalntUf  contracted  to  pur- 
chase the  lease  and  buUdlng  for  the  sum 
of  $18,000.  The  railway  company  refused 
to  consent  to  an  assignment  of  the  lease  by 
the  corporation  to  the  plaintiff.  The  cor- 
poration owned  no  other  property,  and  its 
capital  stock  was  all  owned  by  the  defend- 
ant When  the  railway  company  refused 
to  consent  to  the  assignment  of  the  lease, 
the  defendant  sold  and  transferred  to  the 
plaintiff  the  entire  capital  stock  of  the  cor- 
poration, thereby  Investing  her  with  the 
ownership  of  the  buUdlng  and   the  lease. 

The  plaintiff  claims  that  she  was  Induced 
to  make  this  purchase  by  the  representation 
of  the  defendant  that  the  walls  of  the  buUd- 
lng were  of  sufficient  strength  to  sustain 
two  additional  stories,  If  at  any  time  It 
were  thought  advisable  to  so  erect  them. 
The  charge  of  fraud  Is  the  misrepresenta- 
tion as  to  the  strength  of  the  existing  walls ; 
they  not  having  sufficient  strength  to  sustain 
the  additional  stories.    ■  • 

There  are  other  allegations  of  damages 
sustained  by  reason  of  mlsrepresentatloim  of 
the  defendant  with  regard  to  the  cold  stor- 
age equipment  and  machinery.  It  is  un- 
necessary however,  to  further  mention  these, 
as  the  only  error  assigned  Is  predicated  upon 
the  court's  action  In  granting  the  defendant's 
motion  for  a  new-  trial  upon  the  ground  that 
error  had  been  committed.  In  that  the  Jury 
were  tocorrectly  Instructed  as  to  the  measure 
of  damages. 

During  the  trial  the  plaintiff  offered  evi- 
dence tending  to  show  what  it  would  cost 
to  reconstruct  the  walls  and  make  them 
of  the  strength  which  she  claimed  tbey 
were  represented  to  be.  This  evidence  was 
objected  to  by  the  defendant  on  the  ground 
that  It  was  Incompetent,  Irrelevant,  and  Im- 
materlaL  The  defendant  offered  no  evidence 
on  the  question  of  damages.  At  the  con- 
clusion of  the  plaintiff's  evidence,  and  also 
at  the  conclusion  of  the  case,  the  defend- 
ant moved  the  court  to  withdraw  the  case 
from  the  Jury  on  the  ground,  among  others, 
that  there  was  a  failure  and  absence  of  proof. 
These  motions  were  denied.  The  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  up- 
on the  two  causes  of  action.  Motion  for  new 
trial  being  made,  the  court  sustained  It  as 
to  the  first  cause  of  action,  because,  as  it 
believed.  It  had  Improperly  Instructed  the 
Jury  as  to  the  measure  of  damages,  and. 
overruled  the  motion  as  to  the  second  cause 
of  action.    The  plaintiff  appeals. 

The  trial  court  In  submitting  the  cause  to 
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tlie  Jury,  gave  the  following  Inatrnctlon  iqh 
oo  tbe  measure  of  damages  relatlre  to 
the  walls  of  the  building  not  being  aa  It 
was  claimed  they  had  been  represented:  "1 
charge  you  that.  If  the  defendant  or  his 
agent,  George  W.  Paine,  stated  to  the  plain- 
tiff as  a  fact,  and  the  plaintiff  relied  upon 
it,  that  the  walls  of  the  building  in  question 
were  bnUt  so  as  to  carry  two  additional 
stories,  and  that  said  statement  was  untrue, 
and  that  plaintiff  did  not  know  the  same 
was  nntme,  then  I  charge  you  that  the  plain- 
tiff is  entitled  to  recover  such  sum  as  was 
necessary  to  be  ezitended  at  the  time  of  the 
Mle  In  order  to  make  said  walls  carry  said 
two  additional  stories,  together  with  Interest 
thereon  from  the  date  of  the  purchase  of  said 
atock  at  the  rate  of  6  per  cent,  per  annum." 

This  Instruction,  in  substance,  tells  the 
Jury  that  the  measure  of  damages  Is  the  sum 
irtiich  It  would  have  been  necessary  to  ex- 
pend at  the  time  of  the  sale  In  order  to  make 
the  walls  suffldently  strong  to  carry  two  ad- 
dltloDal  stories. 

Tbe  respondent,  on  the  same  question,  re- 
qnested  an  Instruction  as  follows:  "The  jury 
are  Instructed  that  on  the  measure  of  recoT- 
ery.  If  any,  for  the  alleged  misrepresenta- 
tion as  to  the  strength  or  thickness  of  the 
walls  of  the  building  If  you  find  that  such 
misrepresentations  were  made,  that  the 
pUintur  Is  entitled  to  recover  tbe  difference 
between  what  the  building  was  actually 
worth  at  the  time  of  such  sale  and  what  It 
would  hare  been  worth  if  the  walls  had  been 
of  the  strength  and  thickness  as  represent- 
ed." 

[1]  Tbe  substance  of  this  instruction  Is 
that  the  correct  measure  of  damages  was  the 
dlfferrace  between  what  the  building  was 
actually  worth  at  the  time  of  the  sale  and 
what  It  would  have  been  worth  If  the  walls 
had  been  of  the  strength  represented.  The 
Instruction  given  does  not  contain  a  correct 
statement  of  tbe  law.  The  instruction  re- 
qaested  and  refused  states  the  rule  correctly. 
Where  property  is  sold,  and  the  purchaser 
subsequently  brings  an  action  charging  f  raud- 
nloit  representations,  the  measure  of  damag- 
es Is  the  difference  between  the  value  of 
the  property  transferred  at  the  time  of  the 
sale  and  what  its  value  would  have  been  if 
It  bad  been  as  represented.  West  v.  Carter, 
54  Wash.  236,  103  Pac.  21 ;  Walsh  v.  Meyer, 
40  Wash.  650,  82  Pac.  938;  WllUams  v.  Hew- 
itt, 57  Wash.  62,  106  Pac.  406,  135  Am.  St. 
Rep.  971 ;  4  Sutherland  on  Damages  (3d  Ed.) 
5  1171;  Hannah-Brecklnrldge  Co.  v.  Holley- 
Matthews  Bdfg.  Co.,  160  Mo.  App.  437,  140 
8.  W.  923 ;  MaiT  v.  Williams,  29  S.  D.  322, 
136  N.  W.  1086. 

It  Is  claimed,  however,  that  the  respondent 
acqidesced  In  the  rule  of  damages  as  stated 
in  the  Instruction  given,  and  therefore  the 
court  was  In  error  In  granting  tbe  motion  for 
new  triaL  We  find  no  merit  in  this  conten- 
tion. 


[t]  When  the  appellant's  evidence  as  to  the 
measure  of  damages  was  offered,  the  re- 
spondent objected,  it  is  true,  only  on  the 
grounds  that  it  was  irrelevent,  incompetent, 
and  immaterial.  If  tbe  evidence  offered  did 
not  tiend  to  prove  damages  which  could  be 
recovered,  obviously  it  would  be  immaterial, 
and  would  have  no  ,place  in  the  case. 
Though  the  objection  made  did  not  as  fully 
advise  the  court  of  the  reasons  for  it  as  might 
have  been  done,  it  shows  at  least  that  the  re- 
spondent did  not  acquiesce  in  the  introduc- 
tion of  the  evidence.  In  addition  to  this,  the 
respondent  seasonably  Interposed  a  motion 
that  the  case  be  taken  from  tbe  Jury,  and  sub- 
sequently requested  an  instruction  which  cor- 
rectly defined  the  measure  of  damages. 

The  lodgment  will  be  affirmed. 

GROW,  O.  J.,  and  ELLIS,  MORRIS,  and 
FULLERTON,  JJ.,  concur. 


LAUTENSCHLAOER  et  aL  v.  CITY  OF 
SEATTLE  et  al. 

(Supreme  Court  of  Washington.    Dee.  19, 1918.) 

1.  JuDOMENT  (I  199*)  —  iNJUBiES  nou  Dk- 
iscTS  IN  Stkers— Actions— Questions  fob 

JUBT. 

In  an  action  for  injuries  to  a  person  who 
fell  in  stepping  from  a  cement  sidewalk  to  a 
plank  walk  six  inches  lower  on  a  street  which 
was  l>eing  paved,  where  there  was  evidence  that 
the  public  wer^  traveling  tbe  plank  walk  with 
the  knowledge  and  approval  of  the  city,  that  an 
offset  of  six  inches  at  sidewalk  connections  is 
onasaal,  that  tbe  offset  was  obscured  in  con- 
sequence of  the  location  and  strength  of  the 
street  light,  and  that  plaintiff  was  exercising 
reasonable  care,  the  court  erred  in  entering  judg- 
ment for  the  city  non  obstante  veredicto,  since 
the  city's  negligence  and  plaintiff's  contribu- 
tory negligence  were  for  tbe  jury. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  fl  367-376;  Dec  Dig.  i  199.»] 

2.  MUNICIPAI.  COBPOBATIONS  (|  763»)— INJU- 
RIES FKOM  Defects  in  Stbeets— Liabiutt 
OF  City. 

Where  the  public  use  a  street  upon  the  in- 
vitation of  the  city,  either  express  or  clearly 
implied,  it  is  the  city's  duty  to  use  reasonable 
care  to  keep  it  in  a  reasonably  safe  condition  for 
travel 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gf  1612-1615:  Dec 
Dig.  i  763.»] 

8.   MUNICIPAI.  COBPOBATIONS  (I  807*)  —  INJO- 

BiEs  FBOM  Defects  in  Stbeets— Contbibu- 

TOBT   NEQLIGENCE. 

A  traveler  may  use  any  street  which  the 
dty  leaves  open  for  travel,  and  is  not  required 
to  avoid  a  particular  street  because  there  is  an- 
other and  safer  one  that  he  may  take. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §i  1679-1681;  Dec. 
Dig.  i  807.*] 

4.  MU:*1CIPAL  COBPOBATIONS  (g  709*)  —  Inju- 

BiBS  FBOM  Defects  in  Stbeets— Liability 

OF  City. 

A  city,  undertaking  to  Improve  a  street,  is 
required  to  use  reasonable  precautions  to  guard 
the  public  from  injury,  and  in  doing  so  may,  if 
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necessary,  tonporarlly  dose  the  street  from  pub- 
lic travel. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1650;  Dec  Dig.  ji 
799.»] 

5.  Municipal  Cobfobationb  (J  798*)  —  Ihjtj- 

BIEB   FBOU   DBFEOTS  II?    SXBEKTS— LlA^ILITT 

OK  City. 

Where  a  plank  sidewalk  in  common  use,  at 
its  connection  with  a  cement  sidewalk,  was  dan- 
gerous, because  it  was  six  inches  lower  than 
the  cement  walk,  and  was  insufficiently  liglited, 
the  city,  which  knew  or  in  the  exercise  of  rea- 
sonable care  could  have  known  its  condition, 
was  bound  to  provide  signals  or  warnings. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  1657,  1658;  Dec. 
Dig.  {  79a»] 

6.  MuNiciPAi.  Cobfobationb  (|  809*)  —  Inju- 
BiEs  FBOM  Defects  in  Stbeets— Liabiutt 
OF  Contbactob. 

One  who  contracted  with  a  city  to  do  the 
concrete  work  in  a  street  which  was  being  pay- 
ed, but  who,  though  he  had  worked  at  other 
places  had  neither  touched  nor  taken  control  of 
the  sidewalk  space  at  the  point  where  a  person 
fell  in  stepping  from  a  cement  walk  to  a  plank 
walk  six  inches  lower,  and  who  was  not 
shown  to  have  laid  such  plank  walk,  was  not  lia- 
ble for  the  injury. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1688-1694;  Dec 
Dig.  i  809.*I 

Department  1.  Appeal  from  Superior  Cour^ 
King  County;  Everett  Smith,  Judge. 

Action  by  Mary  E.  Lautenschlager  and  has- 
band  against  the  City  of  Seattle  and  others. 
From  a  judgment  for  defendants,  notwith- 
standing a  verdict  for  plaintiffs,  plaintiffs 
appeal.  Reversed  as  to  the  city,  and  affirmed 
as  to  the  other  defendants. 

WiUett  &  Oleson,  of  Seattle,  for  appellants. 
Jas.  E.  Bradford,  Howard  M.  Findley,  John 
W.  Roberts,  and  Peters  &  Powell,  all  of  Seat- 
tle, for  respondents. 

GOSE,  3.  QMiis  is  an  action  to  recover  for 
personal  injuries  sustained  by  the  plaintiff 
in  consequence  of  the  alleged  negligence  of 
the  defendants. 

The  facts  In  brief  are  these:  On  the  eve- 
ning of  the  28th  day  of  February,  1912,  the 
plaintiff,  in  attempting  to  step  from  the 
cement  walk  to  a  temporary  sidewalk  at  the 
southeast  corner  of  Fifth  avenue  and  Cherry 
street,  fell  and  was  injured.  Her  testimony 
shows  that  a  two-plank  walk  bad  been  laid 
on  the  east  side  of  Fifth  avenue  in  the  side- 
walk area  from  Cherry  street  south  one  block 
to  James  street.  One  of  her  witnesses  said 
that  It  extended  south  two  blocks  to  Jeffer- 
son street  There  was  a  cement  sidewalk 
on  the  south  side  of  Cherry  street,  which 
extended  east  at  least  one  block.  There  was 
an  abrupt  drop  of  about  six  inches  from 
the  cement  walk  to  the  planks.  The  plain- 
tiff lived  on  Fifth  avenue  some  distance  north 
of  Cherry  street.  On  the  evening  In  ques- 
tion she  left  her  home  with  a  view  to  at- 
tending church  at  Fifth  avenue  and  Jefferson 
street     She  traveled  south  along  a  planked 


roadway  about  18  feet  In  width  in  the  cen- 
ter of  the  avenue  to  the  south  side  of  Cherry 
street,  thence  east  over  a  single  plank  con- 
necting the  roadway  with  the  cement  walk 
at  the  southeast  comer  of  Fifth  avenue  and 
Cherry  street  She  then  started  south,  fall- 
ing at  the  offset  at  the  connection  between 
the  cement  walk  and  the  two  planks.  She 
testified  that  she  had  theretofore  continued 
south  on  the  planked  way  in  the  center  of 
the  street;  that  she  had  seen  the  plankway 
on  the  east  side  of  Fifth  avenue,  but  that 
she  did  not  know  of  the  existence  of  the 
offset.  Her  testimony  shows  that  the  street 
light  was  so  situated  that  it  cast  a  shadow 
over  the  offset.  Her  testimony  also  tends  to 
show  that  the  two-plank  walk  had  been  In 
common  use  by  the  public  for  two  or  three 
months  preceding  the  date  of  her  injury. 
At  and  for  a  considerable  pwiod  of  time  be- 
fore the  plaintiff  sustained  her  Injury,  the 
city  was  engaged  in  paving  Fifth  avenue 
from  Madison  street  south  to  Jefferson  street 
The  avenues  run  approximately  north  and 
south.  The  streets  run  approximately  east 
and  west  At  the  time  of  the  accident  a  ce- 
ment walk  had  been  laid  on  the  west  side  of 
Fifth  avenue.  There  was  a  barrier  at  Mad- 
ison and  Jefferson  streets  on  the  east  side 
of  EHfth  avenue,  to  prevent  travel  over  the 
unpaved  portion  of  the  street,  but  there  was 
no  barrier,  signal  light,  or  other  warning, 
over  any  part  of  the  sidewalk  area  except 
as  hereafter  noticed.  The  record  shows  that 
there  were  tar  cookers,  a  steam  roller,  and 
other  paving  equipment  at  or  upon  the  south- 
west comer  of  Fifth  avenue  and  Cherry 
street,  upon  which  red  lanterns  were  placed 
in  the  nighttime.  The  cement  walk  on  the 
west  side  of  Fifth  avenue  between  Cherry 
and  James  streets  bad  a  further  obstruct 
tion  caused  by  a  slide.  Some  of  the  witness- 
es say  that  the  earth  from  this  slide  occupied 
only  a  small  part  of  the  sidewalk  area,  leav- 
ing an  opening  of  sufficient  width  to  accom- 
modate travel.  The  charge  of  negligence  is 
twofold:  (a)  The  offset  without  a  light  or 
barrier  to  indicate  its  presence;  and  (b)  that 
the  street  lights  were  so  located  as  to 
throw  a  shadow  on  the  offset  The  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff. 
All  the  parties  to  the  action  filed  motions  for 
a  new  trial,  and  each  of  the  defendants  filed 
a  motion  for  a  judgment  non  obstante  vere- 
dicto. The  plaindfTs  motion  for  a  new  trial 
was  denied.  The  motion  of  the  defendants 
for  a  Judgment  non  obstante  was  granted, 
and  a  Judgment  was  entered  in  their  favor. 
From  this  judgment  the  plaintiff  appeals. 

Both  respondents  contend  that  the  appel- 
lant was  guilty  of  contributory  negligence 
which,  as  a  matter  of  law,  precludes  a  re- 
covery in  her  behalf.  The  respondent  McLel- 
lan  also  contends  that  there  is  no  evidence 
tending  to  show  any  negligence  on  his  part. 

[1]  We  think  the  court  erred  in  entering  a 
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judgment  non  obstante  In  favor  of  tbe  dty. 
Whether  the  appellant  was  guilty  of  contribu- 
tory negligence  la  a  question  of  mixed  law 
and  fact.     Tbere  is   abundant   evidence   in 
the  record  wbich  justified  tbe  jury  in  finding 
that  tbe  pubUc  were  traveling  the  two-plank 
vay,   where    tbe    appellant    fell,    with    the 
knowledge  and  approval  of  tbe  city.    An  off- 
set of  six  inches  at  sidewalk  connections  Is 
abown   by    the    testimony    to    be    unusual. 
Whether  the  offset  was  obscured  In  conse- 
qoence  of  the  location  and  strength  of  the 
street  light,  and  whether  the  appellant  was 
exerdslng  reasonable  care  at  tbe  time  she 
met  her  Injury,  were  questions  for  the  jury. 
[I]  Interlocked  with   the   latter   question 
was  another,  viz.,  whether  the  walk  on  tbe 
opposite  side  of  tbe  street  was  a  safer  one, 
and  whether  a   reasonably   prudent   i)er8on 
voQld  have  taken  it  rather  than   tbe  one 
whicb  the  appellant  chose  to  follow.    These 
are  bat  side  lights  to  the  principal  question; 
L  e..  Was  tbe  appellant  exercising  reasonable 
care  in  view   of  all   the  attending   circum- 
stances?  The  Jury  upon  competent  testimony 
resolved  this  question  in  her  favor.     Where 
the  public  use  a  street  upon  the  invitation 
of  the  dty,  either  express  or  clearly  Implied, 
the  duty  devolves  upon  the  city  to  use  rea- 
sonable care  to  keep  it  in  a  reasonably  safe 
condition  for  travel.     Taake  v.  Seattle,  16 
Wash.  90,  47  Pac.  220;    Cady  v.  SeatUe,  42 
Wash.  402,  85  Pac  19. 

[1]  A  traveler  is  not  required  to  avoid  a 
particular  street  because  tbere  is  another 
and  safer  one  that  he  may  take.  He  lias  a 
right  to  travel  upon  any  street  whicb  tbe 
city  leaves  open  for  travel.  Cady  v.  Seattle, 
anpra. 

[4]  Wbere  a  city  undertakes  to  Improve  a 
street  it  is  required  to  use  reasonable  pre- 
cantlons  to  guard  tbe  public  from  injury,  and 
in  doing  so  may,  if  necessary,  temporarily 
close  the  street  from  public  travel.  Peterson 
V.  SeatUe,  40  Wash.  33,  82  Pac.  141,  5  Ann. 
Cas.  735. 

IS]  It  was  Incumbent  upon  the  dty  to  pro- 
vide signals  or  warnings  if  tbe  walk  was  in 
common  use  and  dangerous,  and  it  knew,  or 
in  tbe  exerdse  of  reasonable  care  ought  to 
have  known,  its  condition.  Sutton  v.  Sno- 
homish, 11  Wash.  24,  39  Pac.  273,  48  Am. 
St  Rep.  847.  If  tbe  light  was  so  placed  as 
to  throw  a  shadow  over  the  offset,  the  ques- 
tions of  tbe  negligence  of  tbe  city  and  tbe 
contributory  negligence  of  tbe  appellant  were 
for  the  Jury.  Stone  v.  Seattle,  30  Wash. 
65,  70  Pac.  249,  67  L.  B.  A.  283;  Drake  v. 
Seattle,  30  Wash.  81,  70  Pac.  231,  94  Am. 
St.  Rq>.  844. 

The  respondents  have  dted  Hunter  v.  Mon- 
tesano,  60  Wash.  489,  HI  Pae  571,  Ann.  Cas. 
1912B,  955,  and  Shannon  ▼.  Tacoma,  41 
Wash.  220,  83  Pac.  186.  In  tbe  Hunter  Case 
the  plaintiff  was  injured  while  crossing  a 
rtreet  wbich  he  knew  to  be  dangerous  and 


closed  to  travel,  upon  a  dark,  rainy  night. 
In  the  Shannon  Case  the  rale  was  recognised 
that  in  most  cases  it  is  a  question  of  mixed 
law  and  fact  whether  tbe  injured  party  used 
care  commensurate  with  tbe  conditions  sur- 
rounding him. 

[I]  This  brings  us  to  tbe  second  question, 
viz..  Is  there  any  evidence  tending  to  con- 
nect the  respondent  KcLellan  with  the  neg- 
ligence charged?  We  find  none.  He  had  a 
contract  with  the  dty  to  do  the  concrete 
work.  Other  contractors  had  graded  tbe 
avenue,  including  the  sidewalk  area.  Prepar- 
atory to  laying  tbe  sidewalks,  the  respond- 
ent was  required  to  make  a  subsurface  grade 
of  about  four  inches.  He  bad  neither  touch- 
ed nor  taken  control  of  tbe  sidewalk  area 
wbere  the  appellant  fell.  He  had  worked  at 
other  places.  The  Jury,  in  response  to  an 
Interrogatory,  answered  that  tbe  evidence 
did  not  show  who  laid  the  plank  walk  where 
the  appellant  fell. 

The  appellant  has  in  this  court  expressly 
waived  her  claim  of  error  in  the  denial  of 
her  motion  for  a  new  trial. 

Tbe  Judgment  is  reversed  as  to  the  re- 
spondent the  City  of  Seattle,  and  affirmed  as 
to  the  respondent  McLellan. 

CROW,  C.  J.,  and  EX<LIS,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


SGHOENNACER  v.  SCHOBNNAITER. 
(Supreme  Court  of  Washington.    Dec.  29, 1913.) 

1.  DiVOBCB    (I   323*)— COWOLUMVEHMS— MaT- 

TKBS  Concluded. 

Under  Rem.  &  Ral.  Code,  i  989,  providing 
that,  in  granting  a  divorce,  the  coart  shall  also 
make  such  disposition  of  the  property  as  ahall 
l>e  eqoitable,  havmg  regard  to  the  burdens  im- 
posed upon  it  for  the  benefit  of  the  children,  and 
shall  make  provision  for  the  guardianship,  cus- 
tody, support,  and  education  of  the  minor  chil- 
dren of  such  marriage,  a  decree  of  divorce  ol>- 
tained  upon  constructive  service  by  publication, 
where  the  wife,  who  had  been  left  by  defendant 
in  a  foreign  state  when  he  removed  to  the  state 
of  the  forum,  did  not  appear  and  defend,  is  not 
a  conclusive  adjudication  as  to  the  nonliability 
of  defendant  to  contribute  to  tbe  support  of  his 
minor  child,  for,  while  the  court  might  have  ad- 
judicated the  question  of  the  custody  and  sup- 
port of  a  minor  child,  ite  jurisdiction  as  to  that 
matter  was  not  drawn  in  question ;  the  com- 
plaint not  mentioning  tbe  child,  and  neither  tbe 
wife  nor  the  child  being  within  its  jurisdiction- 
al limits. 

[Bd.    Note.— For    other   cases,    see   Divorce, 
Cent  Dig.  {  826 ;  Dec  Dig.  f  323.*] 

2.  DivOBCE   (8   323»)— EFracT— LiABii.iTr  of 
Pahent  to  Suppobt  Ohildbxr. 

Tbe  natural  duty  of  a  father  imposes  upon 
him  tbe  legal  obligation  of  supporting  his  minor 
children,  and  he  cannot  escape  such  duty-  b^ 
obtaining  a  decree  of  divorce  from  his  nonresi- 
dent and  absent  wife,  upon  constructive  serv- 
ice, where  he  in  effect  has  abandoned  her  and 
the  child. 

[Ed.    Note.— For   other    cases,    see    Divorce, 
Cent.  Dig.  I  826;  Dec.  Dig.  §  323.*] 
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Department  2.  Appeal  from  Superior  Court, 
Kiag  County;  King  Dykeman,  Judge. 

Action  by  Fanny  Schoennauer  against 
Arthur  C.  3.  Schoennauer.  From  a  judgment 
for  plaintlfr,  defendant  appeals.    Affirmed. 

M.  J.  McGulnness,  of  Snohomish,  and  Bobt 
MeMurchle,  of  Everett,  for  appellant  Mo- 
Clnre  &  McClure  and  Howard  Waterman, 
all  of  Seattle,  for  respondent 

CROW,  C.  J.  Plalntlft  and  defendant  were 
formerly  husband  and  wife,  and  are  the 
parents  of  a  minor  son  now  about  ten  years 
of  age.  Q?bey  lived  In  Chicago,  111.,  until 
December  17,  1006,  at  which  time  the  hus- 
band moved  to  Seattle;  his  wife  and  child 
remaining  in  Chicago.  On  January  30,  1908, 
the  husband  commenced  an  action  for  a  di- 
vorce in  the  superior  court  of  Snohomish 
county.  Service  was  made  by  .publication. 
The  wife  defaulted,  and  on  April  20,  1908, 
a  decree  was  entered  granting  a  divorce  on 
the  ground  of  abandonment  The  complaint 
made  no  mention  of  the  minor  child  or  of  any 
property  rights,  nor  did  the  final  decree  con- 
tain any  reference  thereto.  The  child  re- 
mained with,  and  has  since  been  supported 
by,  the  mother,  who,  on  March  4,  1911,  com- 
menced this  action  in  the  superior  court  of 
King  county  against  her  former  husband, 
the  defendant  herein,  to  recover  $1,200  ex- 
pended by  her  in  supporting  the  child,  and  to 
obtain  an  order  requiring  defendant  to  make 
monthly  payments  for  future  support  of  the 
child.  From  a  Judgment  in  plainttCTs  favor 
for  $400,  and  for  the  further  bxud  of  $10 
pet  month  to  be  hereafter  paid,  defendant 
has  appealed. 

Appellant  contends  that  the  decree,  which 
is  not  assailed,  constitutes  an  adjudication 
to  the  effect  that  he  was  in  fact  abandoned 
by  his  former  wife,  and  that  she  was  in  the 
wrong.  He  alleges  that  after  he  came  to 
tills  state  he  requested  his  wife  to  Join  him ; 
that  he  provided  her  with  means  for  so  doing 
but  that  she  at  all  times  refused.  Respond- 
ent alleges  that  she  did  not  abandon  appel- 
lant, but  that  he  abandoned  her;  that  she 
Iiad  no  actual  knowledge  of  the  divorce  ac- 
tion until  long  after  the  final  decree  had  been 
entered;  and  that  the  appellant  has  remar- 
ried, for  which  reason  she  has  refrained  from 
attacking  the  validity  of  the  decree.  At  the 
trial  the  record  in  the  action  for  divorce  was, 
upon  stipulation,  admitted  in  evidence.  The 
trial  Judge  thereafter  refused  to  admit  any 
other  evidence  further  than  such  as  would 
show  what  disbursements  respondent  had 
made  in  supporting  the  child,  and  what  snch 
support  would  hereafter  cost  Respondent 
offered  to  show  that  about  three  years  after 
her  marriage  to  appellant  she  instituted  an 
action  for  divorce  in  the  courts  of  Illinois; 
that  her  action  was  prosecuted  to  a  final 
Judgment  for  separate  maintenance,  which 
Judgment  also  awarded  her  custody  of  the 
child  and   alimony   payable  monthly;  that 


shortly  thereafter,  learning  that  appellant 
had  sold  his  real  estate  and  was  about  to 
leave  for  Seattle,  she  caused  his  arrest;  tliat, 
by  reason  of  his  persuasion,  she  and  appel- 
lant then  resumed  their  relations  as  husband 
and  wife;  that  immediately  thereafter  he, 
without  warning,  abandoned  her  and  came 
to  Seattle;  that  she  wrote  him  repeatedly 
during  the  succeeding  year;  tliat  he  sent 
her  railroad  transportation  to  bring  her  to 
Seattle,  but  that  she  was  too  ill  to  travd; 
that  her  illness  continued  for  several  months ; 
that  she  wrote  appellant  advising  him  that 
she  would  come  to  Seattle  as  soon  as  she  was 
able  to  undertake  the  Journey ;  that  she  did 
not  bear  from  him  thereafter ;  that  she  wrote 
him  repeatedly ;  and  that  she  had  no  knowl- 
^ge  of  the  divorce  proceedings  until  after 
entry  of  the  decree.  This  and  other  offers 
made  by  re^ondent  were  excluded  upon  ap- 
pellant's objection.  Evidence  was  admitted 
showing  that  the  appellant  bad  remarried, 
and  disclosing  Ids  present  income. 

[1]  The  record  before  us  is  devoid  of  any 
suggestion  that  in  the  action  for  divorce,  at 
any  time  sut>sequent  thereto,  or  in  this  pro- 
ceeding, after  respondent  bad  subjected  her- 
self to  the  Jurisdiction  of  the  courts  of  this 
state,  appellant  attempted  to  obtain  the  cus- 
tody of  the  diiid,  offered  to  provide  the  child 
with  a  home,  or  contributed  to  its  support 
Appellant's  sole  contention  is  that,  because 
the  decree  of  divorce,  which  has  not  been 
assailed,  was  r«idered  on  the  ground  that  be 
had  been  abandoned  by  liis  wife,  she  was  in 
fault ;  that  she  must  l>e  so  considered  for  all 
purposes;  that  she  has  wrongfully  retained 
the  custody  of  the  child ;  and  that  she  is  not 
entitled  to  any  recovery  herein.  This  conten- 
tion is  without  merit  and  cannot  be  sus- 
tained. Whether  it  be  assumed  that  appel- 
lant abandoned  his  wife,  or  that  she  aban- 
doned him,  the  rights  of  their  child  would 
not  be  affected,  nor  would  the  appellant  be 
relieved  of  the  duties  or  obligations  imposed 
upon  him  to  contribute  to  its  support  Con- 
ceding that  the  abandonment  of  appellant  by 
respondent  has  been  adjudicated  by  the  su- 
perior court  of  Snohomish  county,  it  would 
not  follow  that  the  minor  child  could  not 
have  been  awarded  to  respondent  nor  that 
suitable  provision  for  its  support  at  appel- 
lant's expense  could  not  have  been  made  had 
the  superior  court  of  Snohomish  county  ob- 
tained the  necessary  Jurisdiction  to  make 
proper  orders  for  snch  custody  and  support 
In  ills  complaint  for  the  divorce,  appellant 
made  no  allegation  whatever  with  reference 
to  the  chUd.  He  now  insists  that  it  was  not 
necessary  to  do  so,  for  the  reason  that  re- 
spondent could  only  be  served  by  publication, 
and  tbat  the  courts  of  this  state  would  not 
have  personal  Jurisdiction  of  respondent  but 
would  only  have  jurisdiction  of  the  marriage 
status.  The  purpose  of  service  by  publica- 
tion is  to  give  notice  to  a  defendant  and  it 
must  be  assumed  that  a  defendant,  upon  re- 
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celrlng  snch  sodoe,  may  Tolantarlly  appear 
and  defend.  Appellant  conid  not  a«snme, 
wben  preparing  his  complaint,  that  the  re- 
spondent might  not  appear  and  subject  her- 
self and  child  to  the  jurisdiction  of  the  court. 
The  omission  of  any  reference  to  the  child  lo 
his  complaint  was  not  respondent's  fault. 
We  fall  to  understand  any  principle  upon 
which  it  can  tie  held  that  respondent's  right 
to  obtain  compensation  for  supporting  the 
diild,  or  to  obtain  a  decree  for  Its  future 
support,  has  been  foreclosed  by  the  decree 
of  divorce  upon  which  appellant  now  relies. 
Section  988,  Rem.  &  BaL  Code,  provides  that : 
"In  granting  a  divorce,  the  court  shall  also 
siake  such  disposition  of  the  property  of  the 
parties  as  shall  appear  just  and  equitable, 
having  regard  to  the  respective  merits  of  the 
parties,  and  to  the  condition  in  which  they 
will  be  left  by  such  divorce,  and  to  the  party 
through  whom  the  property  was  acquired, 
and  to  the  burdens  imposed  upon  it  for  the 
benefit  of  the  children,  and  shall  make  pro- 
vision for  the  guardianship,  custody,  and 
support  and  education  of  the  minor  children 
of  such  marriage." 

Where  a  divorce  has  been  granted  upon 
constmctive  service  In  a  foreign  jurisdiction, 
and  without  any  adjudication  of  property 
tights,  the  courts  of  this  state,  upon  ot>- 
talnlng  Jurisdiction  of  the  subject-matter 
and  the  parties,  may  grant  relief  relative 
to  proper^  rights.  In  Adams  v.  Abbott,  21 
Wash.  29,  66  Pac.  031,  it  appeared  that  the 
defendant  had  deserted  his  wife  in  the  state 
of  Wyoming,  that  she  obtained  a  decree  of 
divorce  In  that  state  upon  constructive  serv- 
ice, and  that  the  decree  made  no  disposition 
of  their  property  rights.  The  parties  owned 
real  estate  in  this  state,  and  thereafter  the 
former  wife  brought  an  action  in  the  courts 
of  this  state  for  a  division  of  the  property 
and  for  alimony.  In  passing  upon  the  issues 
thus  raised,  we  said :  "The  question  of  im- 
portance discussed  here  is  whether  the  plain- 
tiff can  maintain  this  action.  It  Is  apparent 
that  the  district  court  of  Wyoming  only  had 
iiuisdictlon  to  decree  a  divorce,  and  there 
was  no  adjudication  of  the  property  rights 
of  the  plaintiff  and  defendant  In  the  case  be- 
fore that  court  The  disposition  of  the  prop- 
erty between  plaintiff  and  defendant  In  this 
state  must  depend  upon  the  law  here.  It  is 
trne,  as  stated  by  counsel  for  defendant,  that 
a  decree  of  divorce  between  the  parties  here 
Pats  the  property  matters  at  rest,  as  deter- 
mined In  King  t.  Miller,  10  Wash.  274,  38 
Pac  1020;  but  in  that  case  the  property 
rights  were  In  issue,  and  the  court  ttad  ju- 
risdiction to  determine  the  same.  The  par- 
ties and  the  subject-matter  of  the  litigation 
were  before  the  court.  In  the  decree  made 
by  the  Wyoming  court,  neither  the  defendant 
nor  the  property  was  wltUn  the  jurlsdictlou 
of  the  court.  The  Wyoming  court  had  Ju- 
risdiction over  the  status  of  the  plaintiff 
only,  the  defendant   not   being   personally 


■erred  with  process,  and  not  having  sub- 
mitted to  the  Jurisdiction  of  the  court;  and 
it  seems  that  in  sndi  cases  tlie  wife  may 
afterward  obtain  from  the  court  of  the  dom- 
icile of  the  husband  further  relief  as  to  the 
property  and  allmonfy."  Oommenting  on 
section  5723,  Ballinger's  Code  (sectton  989, 
supra),  we  further  said:  "It  is  true  a  de- 
cree for  the  disposition  of  the  property  of 
the  parties,  upon  the  dissolution  of  the  mar- 
riage, such  as  shall  appear  just  and  equita- 
ble, and  having  regard  to  the  respective 
merits  of  the  parties  and  to  the  condition  in 
which  they  will  be  left,  provided  for  In  sec- 
tion S723,  BaL  Code,  is  incidental  to  divorce; 
but  it  is  not  identical  with  It,  or  a  necessary 
part  of  it,  and  there  should  be  sufficient  rea- 
son shown  why  such  disposition  of  the  prot)- 
erty  was  not  made  pending  the  action  wben 
the  divorce  was  granted.  The  cause  for 
such  disposition  of  the  property  of  married 
persons,  and  the  authority  of  the  court  to 
make  such  decree  upon  the  respective  prop- 
erty rights,  arise  from  the  divorce — the  dijs- 
solution  of  the  marriage  status— and  we 
think  It  was  appropriately  done  here,  and 
that  the  court  had  jurisdiction  to  try  the 
cause." 

While  the  case  dted  adjudicates  property 
rights  only,  it  will  be  noted  that  section  989, 
to  which  It  refers,  also  provides  that  the 
court  shall  make  provision  for  the  guardian- 
ship, custody,  and  support,  and  education  of 
minor  children.  There  seems  to  be  no  sound 
reason  why  the  principle  aimounced  by  this 
court  relative  to  property  rights  should  not 
be  applied  in  tills  case. 

In  Gibson  v.  Gibson,  18  Wash.  489,  51  Pac. 
1041,  40  L.  R.  A  587,  tills  court  said:  "The 
pertinent  question  and  the  one  question  that 
really  affects  appellant  is  the  right  of  the 
court  to  enter  a  Judgment  against  him  for 
the  support  of  the  minor  child,  and  the  ques- 
tion resolves  itself  Into  tills:  Can  a  divorced 
wife  bring  an  action  against  her  former  hus- 
band for  maintenance  for  a  minor  child 
whose  custody  has  been  awarded  to  her? 
•  *  •  It  is  a  well-established  rule  of  law, 
and,  we  think,  uncontradicted,  that  the  main- 
tenance of  children  is  a  matter  which  the 
court  can  adjudicate  at  different  times  dur- 
ing the  minority  of  the  child." 

Again,  in  Ditmar  v.  Dltmar,  27  Wash.  13, 
67  Pac.  353,  91  Am.  St  Rep.  817,  where  it 
appeared  that  a  divorced  wife  had  sued  her 
former  husband  for  expenses  incurred  by  her 
In  the  support  of  their  minor  children,  and 
also  for  their  future  maintenance  and  edu- 
cation, we  sustained  a  Judgment  against  the 
father  for  one-half  the  amount  expended  by 
the  mother,  and  for  the  payment  of  a  month- 
ly sum  in  the  future,  saying:  "Clearly,  the 
wife  has  every  right  moral  and  equitable,  to 
be  reimbursed  to  the  amount  of  a  Just  pro- 
portion of  the  expense  she  has  been  put  to  In 
the  performance  of  a  duty  which  equally  be- 
longed to  both,  and  the  technical  legal  reason 
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on  wblch  the  contrary  doctrine  l8  based 
ought  not  to  be  permitted  to  outweigh  the 
evident  Justice  of  her  claim.  On  principle 
we  believe  the  doctrine  of  the  case  from  this 
court  (Gibson  t.  Gibson,  supra)  to  be  right, 
and,  though  strongly  urged  so  to  do,  we 
must  decline  to  either  overrule  or  modify  it" 

[2]  Appellant  insists  that  neither  the  Gib- 
son nor  the  Ditmar  Case  is  pertinent,  as  in 
each  of  these  legal  custody  of  the  children 
had  been  awarded  to  the  wife  in  a  previous 
divorce  decree.  That  circumstance  does  not 
preclude  an  application  of  the  principle  of 
those  cases  to  the  facts  here  shown.  It  is 
elementary  law  that  the  natural  duty  of  a 
father  imposes  upon  him  a  legal  obligation  to 
provide  support  for  his  minor  children,  and 
he  cannot  escape  such  duty  by  obtaining  a 
decree  of  divorce  from  his  nonresident  and 
absent  wife,  upon  constructive  service,  in  an 
action  in  which  he  ignores  the  existence  of 
bis  children,  for  whom  he  has  made  no  pro- 
vision, and  whom  he  in  effect  abandons.  The 
contention  of  appellant,  if  followed  to  its  le- 
gitimate conclusion,  would  require  us  to  hold 
that  respondent  is  without  remedy,  although 
appellant  has  permitted  her  to  retain  the 
custody  of  the  child,  has  not  contributed  to 
its  support,  and  has  Ignored  all  parental  ob- 
ligation which  the  law  has  Imposed  upon 
him.    This  we  cannot  do. 

The  judgment  Is  affirmed. 


PARKER,      GOSB, 
MOUNT,  JJ.,  concur. 


OHADWICK,     and 


MATSUDA  T.  HAMMOND  et  al. 

(Supreme  Court  of  Washington.    Dec.  27,  1918.) 

1.  EvinBNCS  (I  123*)— Res  Gkstje. 

In  an  action  for  assault  and  battery,  the 
exclusion  of  evidence  that  after  the  assault,  and 
after  defendant  had  started  away,  plaintiff  pick- 
ed up  a  paper  rack,  when  he  was  seized  by 
some  one  standing  near,  was  not  error,  since 
matters  pertaining  to  admission  of  the  res  ^s- 
tse,  where  not  closely  related  to  the  principal 
fact,  are  within  the  court's  discretion,  and  their 
exclusion  is  not  error  unless  it  operates  to  the 
prejudice  of  the  complaining  party. 

[Ed.   Note.— For    other   cases,    see    Evidence, 
Cent.  Dig.  SI  351-368;   Dec.  Dig.  {  123.»] 

2.  Nbw  Tbial  (I  162*)— RmtissiOH  ob  Reduo- 
TioN  or  Excessive  Recovebt. 

While  a  trial  court  might  have  set  aside  a 
verdict  which  it  believed  to  be  the  result  of  pas- 
sion and  prejudice  and  granted  a  new  trial, 
where  such  belief  was  based  on  the  size  of  the 
verdict  and  the  court  found  no  fault  with  the 
jury's  conclusion  that  defendants  were  liable,  it 
was  not  error  to  refuse  a  new  trial  on  condi- 
tion that  plaintiff  accept  a  judgment  in  such 
sum  as  the  court  believed  the  jury  were  war- 
ranted in  awarding. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §f  324-329;    Dec.  Dig.  |  162.»] 

3.  Masteb  and  Servant  (i  302*)- Liabiutt 
roB  Sbbvant's  Tobts— Scope  or  Emplot- 

MBNT. 

The  manager  of  defendant's  place  of  busi- 
B,   believing   that   a    customer    had    carried 


away  goods  for  which  he  had  not  paid,  went  to  ' 

the  customer's  place  of  business,  demanded  pay-  3 

ment,  threatening  to  arrest  him  for  larceny,  on-  -j 

less  he  paid  therefor,  became  abusive,  and,  upon 
being  told  to  go  away  by  the  customer,  assault-  ' ' 

ed  tbe  customer.     Held,  that  the  assault  was  9 

not  within  the  scope  of  his  authority,  and  de-  ^ 

fendant  was  not  liable,  since  an  employer  is  Ua-  ', 

ble  for  the  unlawful  and  criminal  acts  of  his 
employe  only  when  he  directly  authorizes  them,  ' 

or  ratifies  uem  when  committed,  or,  perhaps, 
continues  the  employ^  in  his  employment  with  : 

knowledge  that  he  has  committed,  or  is  liable 
to  commit,  unlawful  acts  in  the  pursuit  of  hii 
business. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  1217-1221,  1225,  1229; 
Dec  Dig.  S  302.*] 

Department  2.  Appeal  from  Superior  Court 
Pierce  County;  C.  M.  Easterday,  Judge. 

Action  by  Manza  Matsnda  against  Jennie 
H.  Hammond,  doing  business  as  Hammond 
&  Company,  and  another.  From  a  judgment 
for  plaintlfF,  defendants  appeal.  Affirmed  in 
part,  and  reversed  and  remanded  In  part 
with  Instructions. 

Frank  H.  Kelley  and  Ralph  Woods,  both 
of  Tacoma,  for  appellants.  Edwin  F.  Mas- 
terson  and  John  E.  Owen,  both  of  Tacoma, 
for  respondent 

FTTLLERTON,  J.    This  action  was  brought 
by  the  respondent  against  the  appellants  to 
recover   damages   for   personal    Injuries   re- 
ceived In  an  assault  and  battery  committed 
upon  the  respondent's  person  by  the  appellant 
John  BeU.  For  some  time  prior  to  the  assault, 
the  appellant  Hammond  conducted  a  produce 
commission  business  in  the  city  of  Tacoma. 
The  appellant  Bell  was  her  manager,  and  at 
the  time  of  the  assault  had  full  charge  of 
her   business;     Mrs.    Hammond    then    being 
away  from  Tacoma  on  a  visit  to  the  eastern 
states.     Tbe  respondent  conducted   a  fruit 
and  vegetable  stall  in   the  Tacooia   public 
market.    He  traded  somewhat  extensively  at 
Mrs.  Hammond's  place  of  business,  always 
paying  cash  for  the  produce,  purchased.     He 
was  at  her  place  of  business  on  the  evening 
preceding  the  day  of  the  assault  making  cer- 
tain purchases,  and  when  be  left  the  appel- 
lant BeU  conceived  the  Idea  that  he  had  car- 
ried away  a  crate  of  strawberries  for  which 
he  had  not  paid.     Bell  told  one  of  the  delivery- 
men  to  call  upon  the  respondent  on  his  return 
that  evening  and  demand  payment  for  the 
crate.     The  dellveryman  on  bis  return   re- 
ported that  he  was  not  able  to  collect  tlie 
amount  demanded,  as  the  respondent  denied 
taking  the  berries.    The  appellant  Bell  on  the 
next  day  went  himself  to  the  respondent's 
place  of  business  and  demanded  that  the  re- 
spondent pay  for  the  berries,  telling  lilm  that 
if  be  did  not  pay  for  them  at  once  he  would 
have  him  arrested  for  larceny.    The  respond- 
ent again  denied  taking  the  berries,  and  dur- 
ing the  altercation  which  followed   Bell    be- 
came  abusive,    wherempon    the   respondent 
told  him  to  go  away.    Bell  then  struck  him  in 


•For  otbsr  cases  see  same  topic  and  sactlon  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Imdexea 
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tbe  ftce  with  hla  fist,  breaking  his  nose,  and 
(ADglng  It  to  bleed  somewhat  freely.  After 
striking  the  blow.  Bell  Immediately  left  tbe 
place,  going  back  to  his  employer's  place  of 
bnsiiiegs.  The  Injury  caused  the  respondent 
gome  suffering,  kept  him  away  from  hla  place 
of  business  for  some  three  weeks,  and  left 
his  nose  deformed.  On  .the  trial  of  the  ac- 
ttoD  the  Jury  returned  a  verdict  In  the  re- 
spondent's favor  for  the  sum  of  $556.  A  mo- 
tion for  a  new  trial  was  filed,  on  the  hear- 
ing of  which  the  court  held  the  verdict  ex- 
cesslTe,  and  gave  the  respondent  an  option 
to  take  a  Judgmoit  for  $400  or  submit  to  a 
new  trial,  ledting  in  its  order  that  the  ver- 
dict "appeared  to  have  been  given  under  the 
InBnence  of  passion  and  prejudice."  The  re- 
spondent accepted  the  first  alternative,  and 
lodgment  was  entered  in  hla  favor  for  $400 
against  both  appellants. 

[1]  The  appellants  first  assign  that  the 
conrt  erred  In  the  exclusion  of  evidence.  A 
witness  on  l>ehalf  of  the  appellants  testified 
that,  after  Bell  had  struck  the  respondent, 
tbe  respondent  picked  up  a  paper  rack  on 
which  there  was  a  small  roll  of  wrapping 
paper,  when  he  was  seised  by  some  one 
standing  near.  On  motion  of  the  respondent, 
this  evidence  was  withdrawn  from  the  Jury 
on  the  ground  of  immateriality.  The  appel- 
lants argue  that  It  was  a  part  of  the  res 
gestee,  and  hence  its  exclusion  is  error  under 
all  drcnmstances.  But  the  rule  is  not  thus 
broad.  W2ille  matters  pertaining  to  the  res 
gests  are  usually  admissible,  they  must  bear 
some  material  relation  to  the  principal  fact 
in  question  before  it  is  error  to  exclude  them. 
When  they  are  not  closely  related,  the  court 
may  exercise  a  discretion  In  their  admission 
or  exclusion,  and  its  ruling  will  I>e  reviewed 
for  error  only  when  it  is  evident  that  its  rul- 
ing has  operated  to  tbe  prejudice  of  the  com- 
plaining party.  Under  the  facts  disclosed 
by  the  record,  we  are  unable  to  say  that  the 
cooTt  did  not  properly  exercise  its  discretion 
in  this  instance.  Prior  to  the  commission  of 
the  act  attempted  to  be  shown,  the  assault 
and  battery  had  been  completed,  and  the  ap- 
pellant had  started  away  from  the  scene. 
Tbe  respondent's  subsequent  conduct  could 
hardly  be  so  closely  related  to  the  principal 
question  in  issue  as  to  make  Its  exclusion 
reversible  error. 

[2]  It  is  next  assigned  that  the  court  erred 
in  refusing  to  set  aside  the  verdict  after  It 
foond  that  the  verdict  appeared  to  have  been 
entered  under  tbe  Influence  of  passion  and 
prejndlce.  Unquestionably,  the  court  could 
without  committing  rever^ble  error  have  set 
the  verdict  aside  and  granted  a  new  trial  for 
the  reason  assigned,  but  under  our  practice 
It  was  not  compulsory  upon  it  to  do  so. 
From  the  order  as  a  whole  it  is  evident  that 
the  Jndge  was  led  to  the  belief  expressed  in 
the  order  solely  because  of  the  elze  of  the 
verdict,  as  he  found  no  fault  with  the  con- 
dnsion  of  tlie  Jury  tliat  the  respondent  was 
entitled  under  the  «videnoe  to  some  recovery. 


It  was  therefore  wltbln  Us  iirovlnce  either 
to  grant  a  new  trial  unconditionally,  or  to 
grant  It  on  tke  condition  tiiat  the  respondent 
refused  to  accept  a  Judgment  in  such  sum  as 
he  conceived  the  Jury  were  warranted  In  find- 
ing as  compensation  for  the  Injnry.  In  so 
far  therefore  as  the  Judgment  affects  the 
appellant  Bell,  we  find  no  reversible  error 
in  tbe  record. 

[S]  On  behalf  of  the  appellant  Hammond, 
the  additional  contention  Is  made  that  the 
appellant  Bell,  when  he  assaulted  and  beat 
the  respondent,  was  not  acting  within  tbe 
scope  of  his  authority.  This  contention  we 
think  is  well  founded.  The  authority  of 
Bell  as  shown  in  the  record  was  to  act  as 
general  manager  of  Mrs.  Hammond's  bosl- 
ness.  This  grant  of  authority  would  un- 
questionably authorize  Bell  to  make  collec- 
tions for  goods  sold  from  her  place  of  busi- 
nees,  and  to  exact  settlements  for  goods 
wrongfully  taken  therefrom,  bnt  it  would 
not,  without  something  more,  render  her  lia- 
ble for  unlawful  acts  of  Bell  committed 
while  making  such  collections  or  settlements. 
An  employer  is  liable  for  the  unlawful  and 
criminal  acts  of  his  employ^  only  when  he  di- 
rectly authorizefl  them,  or  ratifies  them  when 
committed,  or,  perhaps,  continaes  an  em- 
ployft  in  his  employment  after  he  has  knowl- 
edge that  the  employe  has  committed,  or  is 
liable  to  commit,  unlawful  acts  while  In  the 
pursuit  of  his  employer's  business.  The  lia- 
bility does  not  arise  from  a  mere  contract  of 
employment  to  do  a  legitimate  and  lawful  act 

In  Johanson  v.  Pioneer  Fuel  Co.,  72  Minn. 
405,  76  N.  W.  719,  the  corporation  owned  a 
coal  dock  in  the  city  of  Duluth,  where  it 
stored,  cared  for,  and  handled  coal,  which, 
in  the  course  of  its  business,  it  sold  to  Its 
customers.  It  employed  a  person  to  attend 
to  its  business  at  the  dock,  and  the  employ^ 
sold  a  ton  of  coal  to  a  purchaser,  who  took  a 
part  of  it  away  at  two  different  times. 
When  the  purchaser  returned  for  the  re- 
mainder, the  employ^  charged  him  with  hav- 
ing procured  larger  sacks  than  he  had  at 
first  used,  and  of  wrongfully  attempting 
thereby  to  obtain  more  coal  than  he  was  en- 
titled to.  This  the  purchaser  denied,  where- 
upon tbe  employe  became  enraged  and  as- 
saulted and  beat  the  purchaser.  The  as- 
sault and  beating  was  held  to  be  an  inde- 
pendent tort  on  the  part  of  the  employ^,  not 
within  the  scope  of  his  employment,  and  one 
for  which  the  employer  was  not  liable.  In 
the  course  of  the  opinion  the  court  said : 
"The  time  and  place  of  the  transaction  in 
this  case  do  not  constitute  the  test  of  the 
master's  liability.  In  order  to  hold  the  mas- 
ter liable,  the  act  causing  the  injury  must 
pertain  to  the  duties  which  the  servant  was 
employed  to  perform.  When  the  relation  of 
master  and  servant  ceases,  all  liability  for 
the  act  of  the.  persons  employed  ceases  also. 
Wood,  Mast  &  Serv.  638.  And  the  test  of 
liability  of  the  master  depends  upon  the 
question  whether  the  Injoiy  was  committed 
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by  the  anfhorlty  at  the  master,  expraesly  con- 
ferred or  fairly  implied  from  tbe  nature  of 
the  employment  and  the  duties  Incident  to  it. 
Id.  535.  We  hold  that  the  assault  by  McKee 
upon  plalntur  was  an  independent  tort,  for 
which  the  Pioneer  Fuel  Company  was  in  no 
way  liable ;  that  the  bald  statement  in  the 
complaint  that  it  was  done  by  the  servant 
while  in  the  course  of  his  employment  Is  not, 
taken  In  connection  with  the  other  facts 
stated  in  tbe  complaint,  snfflcient  to  charge 
the  master.  Campbell  t.  Northern  Pac.  B. 
Co.,  61  Minn.  488,  63  N.  W.  768." 

In  CoUette  v.  Eebori,  107  Mo.  App.  711,  82 
S.  W.  562,  Rebori  employed  one  Sansone  as 
his  ag^t  for  collecting  bills.  An  account 
against  CoUette  which  Collette  disputed  was 
given  him  to  collect  In  endeavoring  to  make 
the  collection,  the  agent  got  into  an  alter- 
cation with  the  debtor,  during  the  course  of 
which  he  assaulted  and  beat  him.  It  was 
held  that  the  employer  was  not  liable;  the 
court  saying:  "Tbe  best  considered  cases 
hold  that  the  master  is  liable  to  third  per- 
sons for  the  negligent,  fraudulent,  or  tor- 
tious acts  of  his  agent  or  servant  when  it  is 
shown  that  the  agent  or  servant  was  acting 
within  the  scope  of  his  employment  and  that 
the  act  complained  of  was  done  as  a  means 
or  for  the  purpose  of  doing  the  work  assigned 
him  by  the  master.  To  assault  and  beat  a 
creditor  is  not  a  recognized  or  usual  means 
resorted  to  for  the  collection  of  a  debt,  nor 
is  It  one  likely  to  bring  about  a  settlement  of 
a  disputed  account  Tbe  evidence  shows 
that,  when  the  plaintiff  returned  to  the  store 
for  the  purpose  (as  he  says)  of  amicably  set- 
tling the  disputed  account  and  made  known 
to  Sansone  his  purpose,  Sansone  did  not  take 
up  the  settlement  of  tiie  account  with  him, 
but  without  the  least  provocation  assaulted 
and  beat  him,  not  for  the  purpose  of  set- 
tling or  collecting  the  account,  but  to  gratify 
his  private  malice  against  the  plaintiff.  He 
was  not  therefore  about  bis  master's  busi- 
ness nor  acting  within  the  scope  of  any  au- 
thority delegated  to  him  by  defendant  For 
these  reasons  the  rule  of  respondeat  superior 
does  not  apply.*'  To  the  same  effect  are  the 
cases  of  Meehan  v.  Morewood,  62  Hun,  566, 
6  N.  Y.  Supp.  710;  Lytle  v.  Crescent  News 
&  Hotel  Co.,  27  Tex.  Qv.  App.  530,  66  S.  W. 
240;  Murphy  v.  Buckley  Newhall  Co.,  161 
App.  DIv.  520,  136  N.  Y.  Supp.  309;  Brown 
V.  Boston  Ice  Co.,  178  Mass.  108,  59  N.  E. 
644,  86  Am.  St  Rep.  469.  See,  also,  from 
this  court  Thorbum  v.  Smith,  10  Wash. 
482,  39  Pac.  124;  Llnck  v.  Matheson,  63 
Wash.  593,  116  Pac.  282. 

Cases  dted  from  this  and  other  courts 
holding  common  carriers  liable  for  assaults 
committed  upon  the  persons  of  passengers 
by  the  carrier's  employ^  while  in  the  course 
of  transportation  rest  on  a  different  principle 
and  are  not  in  point.  Carriers  owe  to  their 
passengers  the  nondelegable  duty  of  protect- 
ing them  not  only  from  assaults  by  their  own 


employte,  but  from  tbe  assaults  of  persons 
generally.  The  rule  rests  npon  principles  of 
public  policy,  not  on  the  relation  of  employer 
and  employe.  On  the  same  principle,  oar 
own  case  of  Chase  v.  Knabel,  46  Wash.  488, 
90  Pac.  642,  12  L.  B.  A.  (N.  S.)  1155,  is  dis- 
tinguished from  the  case  at  bar. 

The  cases  dted  holding  an  ^nployer  liable 
for  the  acts  of  an  agent  employed  to  retake 
articles  sold  on  conditional  UUs  of  sale, 
which  have  not  been  paid  for  according  to 
the  contract  of  sale,  are  not  so  easUy  dis- 
tinguished on  principle.  The  liability  seems 
to  be  made  to  rest  on  the  peculiar  characta 
of  the  employment,  which  from  Its  natnre  is 
liable  to  create  disputes  and  consequent 
breaches  of  the  peace.  But  without  specially 
reviewing  the  cases,  we  think  they  may  be 
regarded  as  exceptions  to  the  general  rule 
announced,  rather  than  as  establishing  a 
contrary  rule. 

The  Judgment  Is  affirmed  as  to  the  appel- 
lant Bell,  and  reversed  and  remanded,  with 
instructions  to  dismiss  as  to  the  appellant 
Hammond. 

CROW,  0.  X,  and  MOUNT,  PABKEB,  and 
MORRIS,  JJ.,  concur. 


THORP  V.  METZGER,  Sheriff,  et  al 
(Supreme  Court  of  Washmgton.    Dec  26,  1913.) 

1.  ExTEAnmoN  (|  32*)— Intkbstatb— CoRsn- 

TUTIONAL  AND  StATUTOBT  PBOVISIONS. 

Under  Const.  D.  S.  art  4,  (  2,  and  Rev. 
St  TJ.  S.  I  5278  (U.  S.  Comp.  St  1901,  p.  3597), 
providing  for  the  retnrn  of  fugitives  frfm  jus- 
tice, the  fugitive  mast  be  demanded  as  such 
by  tbe  executive  of  the  state  from  which  he 
fled,  and  the  demand  must  be  accompanied  by 
a  cop;  of  the  indictment,  or  affidavit  made  be- 
fore a  magistrate,  chargmg  such  fugitive  with 
committing  a  crime  in  the  demanding  state,  and 
a  copy  of  the  indictment  or  affidavit  must  be 
certified  to  by  the  executive  of  the  demanding 
state. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent.  Dig.  {{  36-38;    Dec.  Dig.   {  32.*] 

2.  Habeas  Cobfus  ({  56*)— Retubw— Deitob- 

BKB— Effect. 

A  petitioner  for  a  writ  of  habeas  corpus, 
who  electa  to  stand  on  his  demurrer  to  the 
return,  thereby  admits  all  the  allegations  there- 
of. 

[EM.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  50;    Dec.  Dig.  i  56.*] 

3.  Extradition  (|  36*)  —  Intebstatb  —  Wab- 
bani^-Sdfficienct. 

An  extradition  warrant  which  aUeges  that 
accused  was  charged  in  the  demanding  state 
with  the  crime  of  buying  and  receiving  stolen 
goods;  that  he  was  a  fugitive  from  the  jus- 
tice of  such  state;  that  a  demand  bad  been 
made  by  the  Governor  thereof  that  accused  be 
arrested  and  delivered  to  an  agent  authorized 
to  receive  him ;  that  the  demand  of  the  de- 
manding state  was  accompanied  by  a  copy  of  the 
complaint,  information,  or  indictment  whereby 
accused  was  charged  with  the  crime  stated,  and 
that  the  indictment,  complaint,  or  taformation 
was  certified  by  tbe  Governor  of  the  demanding! 
state  to  be  authentic,  was  sufficient  as  against 
the  objection  that  it  did  not  redte  that  accused 
was  charged  with  the  crime  of  receiving  stolen 
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propeit;  knowliuriT,  and  he  ooold  not  obtain 
nis  release  on  habeaa  corpus. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  ff  40-43;    Dec.   IMs.   |  S6.*l 

Department  1.  Appeal  from  Superior 
Conrt,  Yakima  Coonty;  Tbo&  B.  Grady, 
Judge. 

Hiibeas  eorpin  by  WlUte  O.  Thorp  agalnat 
Josepb  Metzger,  Sheriff  of  Takima  Connty, 
and  another.  From  a  Judgment  dismissing 
tbe  petition,  and  remanding  petitioner  to 
tbe  cnstody  of  respondents,  petitioner  ap- 
peals.   Affirmed. 

H.  3.  Snively,  of  North  Takima,  for  appel- 
lant W.  V.  Tanner  and  John  M.  Wilson, 
both  of  Olympia.  for  respondents. 

3fAIN,  3.  The  appellant,  William  0. 
Thorp,  was  arrested  in  Yakima  county,  this 
state,  by  virtue  of  an  executlTe  warrant  is- 
sued by  the  Governor  of  the  state  of  Wash- 
ington npon  a  requisition  from  the  Governor 
of  tbe  state  of  Oregon.  Omitting  the  formal 
parts,  this  warrant  was  as  follows:  "Where- 
as, It  has  been  represented  to  me  by  His 
Excellency,  Oswald  West,  Governor  of  the 
state  of  Oregon,  that  Coleman  Calhoun  and 
^Ulam  Thorp  stand  charged  in  said  state 
with  the  crime  of  buying  and  receiving  stol- 
en property  committed  in  the  connty  of 
Crook,  in  said  state  and  have  taken  refuge 
In  the  state  of  Washington;  and  whereas, 
'the  said  Governor  of  the  state  of  Oregon 
hag,  pursuant  to  tbe  Constitution  and  laws  of 
the  United  States,  demanded  of  me  that  I 
canse  the  said  Coleman  Calhoun  and  WO- 
Uam  Thorp  to  be  arrested  and  delivered  to 
W.  E.  Van  Allen,  agent  authorized  to  re- 
ceive them  Into  his  custody  and  convey  them 
back  to  said  state  of  Oregou;  and  whereas, 
said  representation  and  demand  are  accom- 
panied by  a£9davlts,  complaint,  information, 
indictment  and  warrant  whereby  the  said 
Coleman  Calhoun  and  WUllam  Thorp  are 
diarged  with  the  said  crime,  and  being  a 
fngitive  from  the  justice  of  said  state,  and 
baring  taken  refuge  in  the  state  of  Wash- 
ington, which  are  certified  by  said  Governor 
of  Oregon  to  be  duly  authenticated:  Now 
therefore,  I,  Ernest  Lister,  Governor  of  the 
atate  of  Washington,  do  hereby  authorize 
and  empower  W.  E.  Van  Allen,  the  agent 
named  in  said  demand,  to  take  the  said 
Coleman  Calhoun  and  William  Thorp  where- 
ever  they  may  be  found  in  this  state,  and 
transfer  them  to  the  line  thereof  at  the  ex- 
pense of  the  state  of  Oregon,  and  I  hereby 
command  all  dvll  officers  within  the  said 
state  of  Washington  to  afford  all  needful 
assistance  for  the  execution  of  tills  warrant 
In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  caused  the  seal  of  said  state  to 
be  affixed  at  Olympia,  this  seventh  day  of 
May,  A  D.  1913."  After  the  appellant  was 
taken  into  cnstody,  he  petitioned  the  superi- 
or conrt  for  a  writ  of  habeas  corpus.    The 


writ  was  issued,  reqniilns  the  reqwndents 
to  produce  the  body  of  the  appellant  in 
court  at  a  time  stated,  and  make  return  to 
the  writ  The  return  set  out  a  copy  of  tbe 
executive  warrant,  by  virtue  of  wMch  the 
appellant  had  been  arrested.  To  this  return 
a  demurrer  was  interposed,  which  was  over- 
ruled. The  appellant  elected  to  stand  on  tbe 
demurrer,  and  refused  to  plead  further. 
The  court  thereupon  entered  a  judgment 
dismissing  the  petition  and  remanding  the 
appellant  to  the  cnstody  of  the  respondents. 
From  this  Judgment  the  appeal  is  prose- 
cuted. 

Tbe  only  question  here  presented  Is  wheth- 
er the  return  of  the  respondents  is  suffi- 
cient to  Justify  the  extradition  of  the  ap- 
pellant 

[1]  The  power  and  authority  to  extradite 
is  found  in  section  2  of  article  4  of  the 
Constitution  of  the  United  States,  which 
provides:  "A  person  charged  in  any  state 
vrith  treason,  felony  or  other  crime,  who 
shall  flee  from  Justice,  and  be  found  in  an- 
other state,  shall,  on  demand  of  tbe  execu- 
tive authority  of  the  state  from  which  he 
Oed,  be  delivered  up,  to  be  removed  to  the 
state  having  jurisdiction  of  tbe  crimei." 
The  procedure  necessary  to  exercise  the 
power  conferred  by  tbe  Constitution  is  found 
in  section  6278  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St  1901,  p.  3597), 
which  provides:  "Whenever  the  executive 
authority  of  any  state  or  territory  demands 
any  person  as  a  fugitive  from  Justice,  of  the 
executive  authority  of  any  state  or  territory 
to  which  such  person  has  fled,  and  produces 
a  copy  of  an  Indictment  found  or  an  affi- 
davit made  before  a  magistrate  of  any  state 
or  territory,  charging  the  person  demanded 
with  having  committed  treason,  felony,  or 
other  crime,  certified  as  authentic  by  the 
Governor  or  chief  magistrate  of  the  state  or 
territory  from  whence  the  person  so  charged 
has  fled,  it  shall  be  the  duty  of  the  executive 
authority  of  the  state  or  territory,  to  which 
such  person  has  fled  to  cause  him  to  be  ar- 
rested and  secured,  and  to  cause  notice  of 
the  arrest  to  be  given  to  the  executive  au- 
thority making  such  demand,  or  to  the  agent 
of  such  authority  appointed  to  receive  the 
fugitive,  and  to  cause  the  fugitive  to  be  de- 
livered to  such  agent  when  he  shall  appear. 
If  no  such  agent  appears  within  six  months 
from  tbe  time  of  the  arrest,  the  prisoner 
may  be  discharged.  All  coste  or  expenses 
Incurred  in  the  apprehending,  securing,  and 
transmitting  such  fugitive  to  the  sitate  or 
territory  making  such  demand,  shall  be  paid 
by  such  state  or  territory."  By  this  consti- 
tutional provision  and  congressional  enact- 
ment, three  things  are  necessary  in  order  to 
authorize  tbe  executive  of  one  state  to  order 
the  return  of  a  fugitive  from  Justice  to  the 
state  in  which  the  crime  was  committed: 
First,  the  accused  must  be  demanded  as  a 
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fagitlTe  from  Justice  by  the  executive  of  the 
state  from  which  he  fled;  second,  the  de- 
mand mnst  be  accompanied  by  a  copy  of  the 
indictment,  or  an  aflBdavit  made  before  a 
magistrate,  charging  the  fngltive  with 
having  committed  a  crime  In  the  demanding 
state;  and,  third,  a  copy  of  the  indictment 
or  affidavit  must  be  certified  to  by  the  execu- 
tive of  the  demanding  state. 

In  Re  Foye,  21  Wash.  250,  57  Pac.  825, 
speaking  of  the  above-mentioned  constitu- 
tional provision  and  the  act  of  Congress,  It 
was  said:  "It  wUl  be  observed  that  there 
are  three  things  requisite  in  order  to  author- 
ize the  executive  authority  of  a  state  to 
extradite  a  fugitive  from  Justice,  and  they 
are  these:  First,  the  accused  must  be  de- 
manded as  a  fugitive  from  Justice  by  the 
executive  of  the  state  from  which  he  fled; 
second,  such  demand  must  be  accompanied 
by  a  copy  of  an  Indictment  found,  or  an  af- 
fldavlt  made,  before  a  magistrate  charging 
the  fugitive  with  having  committed  a  crime 
In  the  demanding  state;  and,  third,  such 
copy  of  the  indictment  or  aflidavlt  must  be 
certified  by  the  executive  of  the  demanding 
state  to  be  authentic.  An  extradition  war- 
rant, in  order  to  be  valid,  should  show  upon 
its  face  a  compliance  with  these  requisites 
and  necessary  conditions." 

[2, 3]  In  the  present  case  the  executive 
warrant,  whi<^  was  made  a  part  of  the 
return,  recited:  First,  that  the  appellant 
was  charged  in  the  state  of  Oregon  with  the 
crime  of  buying  and  receiving  stolen  prop- 
erty; second,  that  he  was  a  fugitive  from 
Justice  from  the  state  in  which  the  crime  is 
alleged  to  have  been  committed ;  third,  that 
a  demand  had  been  made  by  the  Governor  of 
the  state  of  Oregon  that  the  appellant  be  ar- 
rested and  delivered  to  one  W.  E.  Van  Allen, 
the  agent  authorized  to  receive  him;  fourth, 
that  the  representation  and  demand  of  the 
state  of  Oregon  was  accompanied  by  a  copy 
of  the  complaint,  information,  or  indictment 
whereby  the  appellant  was  charged  with  the 
crime  stated;  and,  fifth,  that  the  Indictment, 
complaint,  or  information  accompanying  the 
demand  were  certified  by  the  Governor  of 
Oregon  to  be  authentic.  The  appellant,  by 
electing  to  stand  on  bis  demurrer  to  the  re- 
turn, thereby  admitted  all  the  allegations 
thereof. 

It  is  argued  that  since  the  warrant  only 
recites  that  the  appellant  is  charged  with 
the  crime  of  receiving  stolen  property,  and 
not  with  "knowingly"  receiving  such  proper- 
ty, the  superior  court  erroneously  dismissed 
the  proceeding.  This  argument  is  based  on 
the  assumption  that,  a  copy  of  the  indict- 
ment or  information  not  being  made  a  part 
of  the  return,  it  was  necessary  that  the 
executive  warrant  define  the  crime  with 
which  the  appellant  was  charged.  With  this 
contention  we  cannot  agree.  No  such  re- 
quirement can  be  found  in  either  the  section 


of  the  Constitution  or  the  act  of  Congress 
above  quoted.  The  warrant  recited  that  the 
appellant  was  charged  with  a  crime.  The 
demurrer  admitted  this  fact  The  warrant 
is  sufficient  when  it  recites  the  require- 
ments of  the  law.  In  People  ex  reL  Jour- 
dan  y.  Donohue,  84  N.  X.  438,  speaking  of 
the  requirements  of  an  executive  warrant  in 
an  extradition  proceeding,  it  was  said:  "It 
is  enough  that  the  warrant  recites  what  the 
law  requires.  We  cannot  add  to  it  new  con- 
ditions. The  argument  founded  upon  the 
characteristics  of  ordinary  criminal  warrants 
for  the  apprehension  of  persons  accused,  and 
of  indictments  for  specific  crimes,  has  no  ap- 
plication to  the  executive  warrant  in  cases 
of  extradition.  •  *  •  Nothing  in  Its  in- 
herent nature  or  the  purpose  which  it  sub- 
serves requires  that  it  should  do  more  than 
show  by  an  explicit  statement  that  the  per- 
son arrested  is  charged  with  a  crime  com- 
mitted in  the  demanding  state." 
The  Judgment  will  be  affirmed. 

CROW,  C.  J.,  and  ELLIS,   CHADWICK, 
and  GOSE,  33.,  concur. 


CALHOUN  V.  MBTZGER,  Sheriff,  et  al. 
(Supreme  Court  of  Washington.    Dec.  28, 1913.) 

Department  1.  Appeal  from  Superior  Court, 
Yakima  County;    Thos.  B.  Grady,  Judge. 

Habeas  corpus  by  W.  C.  Calhoun  against 
Joseph  Metzger,  Sheriff  of  Yakima  County,  and 
another.  From  a  judgment  dismissing  the  peti-' 
tlon,  and  remanding  accused  to  the  custody  of 
respondents,   he  appeals.     Afflrmed. 

H.  J.  Snively,  of  North  Yakima,  for  appellant 
W.  v.  Tanner  and  John  M.  WUson,  both  of 
Olympia,  for  respondents. 

PER  CURIAM.  This  case  is  controlled  by 
the  decision  in  the  case  of  Thorp  v.  Metzger, 
137  Pac.  330,  just  decided.  In  fact,  the  ezecn- 
tive  warrant  which  was  there  considered  pro- 
vided for  the  arrest  and  extradition  of  the  ap- 
pellant herein  as  well  as  the  appellant  in  that 
case. 

The  judgment  will  be  affirmed. 


MIOHAELSON  v.  OVERMBYER. 
(Supreme  Court  of  Washington.    Dec.  27,  1913.) 

1.  Appeai  awd  Erbob  (fj  345,  664*)— Staw- 
MENT  OF  Facts— TiMK  fob  Fiung. 

The  time  within  which  to  take  an  appeal 
and  to  file  a  statement  of  facts  begins  to  run 
from  the  date  of  the  denial  of  the  motion  for 
a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  f§  1895,  1896,  2501-2506, 
2555-25B0;   Dec.  Dig.  §g  345,  564.*] 

2.  Appeal  and  Ebrob  (|  564*)— Statkicbttt  or 
Facts— E)xTKNBiow  of  Timb  fob  Fiuno. 

Under  Rem.  &  Bal.  Code,  {  393,  providing 
that  the  statement  of  facts  must  be  filed  and 
served  within  30  days  after  the  time  begins  to 
run  within  which  an  appeal  may  be  taken,  and 
that  the  time  may  be  extended  for  60  days  on 
notice  to  the  adverse  party,  a  statement  of  facta 
not  filed  until  September  4th  must  be  stricken. 
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where  the  motion  for  new  trial  wma  denied 
jnlj  11th,  and  an  order  extendiuK  the  time  waa 
made  without  notice  to  the  appellee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  2501-2506,  2665-2569; 
D«c.  Dig.  i  664.»] 

3.  Apfeal  and   Erbor  (I  564*)— Statemkri 
or  Pacts— DirtT  of  Appellant. 

Though  the  court  stenographer  obtained  an 
order  extending  the  time  for  filing  a  statement 
of  facta,  that  does  not  relieve  the  appellant 
from  complying  with  the  statute  by  giving  no- 
tice and  showing  canse  for  the  extension. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
firor.  Cent  Dig.  H  2501-2506,  2655-2559; 
Dec.  Dig.  i  564.*] 

4.  Apfkal  and  Ebbob  (I   564*) — Statkhknt 
Qt  Facts— DiLiGBNca. 

A  failure  to  file  a  statement  of  facts  with- 
in the  time  fixed  hy  statute  will  not  be  excused 
because  of  the  appellant's  diligence  in  otherwise 
perfecting  his  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  2501-2506,  2565-2569; 
Dec.  Dig.  S  564.*] 

5.  Appeal  and   Ebbob  (|  557*)— Statsmknt 
w  Facts— Nkcessitt. 

Acts  1913,  c.  116,  I  2,  relating  to  abstracts 
of  statements  of  facts,  does  not  obviate  the  ne- 
eeasity  for  a  statement  of  facts;  section  2  ex- 
preas^r  declaring  that  nothing  therein  contained 
shall  alter  the  present  manner  of  settling  state- 
ments of  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  il  2480-2482;  Dec.  Dig.  | 
557.»J 

6.  Appeal  and   Ebbob  (|  227*)— Statembwt 
OF  Facts — Objections— Time  of  Making. 

Where  the  time  for  filing  a  statement  of 
facts  was  extended  by  a  void  order,  the  validity 
of  the  order  and  the  statement  of  facts  filed 
PDrsaant  thereto  may  be  attacked  for  the  first 
time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  227.*] 

Department  2.  Appeal  from  Superior 
Conrt,  Pacific  Comity;  Edward  H.  Wrigbt, 
lodge. 

Action  by  Alexander  Micbaelson  against 
George  W.  Overmeyer.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  On  motion 
to  strike  the  statement  of  facts  and  affirm 
the  judgment    Motion  granted. 

John  W.  Roberts,  of  Seattle,  for  appellant 
John  T.  Welsh  and  Robert  G.  Chambers,  both 
of  Baymond,  for  respondent. 

MOUNT,  J.  The  re^wndent  moves  to 
strike  the  statement  of  facts  In  this  case  up- 
on the  ground  that  it  was  not  filed  and  serv- 
ed within  time,  and  to  affirm  the  Judgment, 
upon  the  ground  that  without  the  statement 
of  facts  tbere  are  no  questions  which  can  be 
passed  upon  by  this  court.  The  cause  was 
originally  tried  In  the  superior  court  to  a 
Jury.  A  verdict  was  returned  on  June  25, 
1913.  On  June  27th  motions  for  new  trial 
and  for  Judgment  non  obstante  veredicto  were 
Bled  by  tbe  appellant  On  the  same  day  a 
Jndgment  was  entered  in  favor  of  the  plain- 
tiff. The  motions  for  new  trial  and  for  Judg- 
■noit  non  obstante  veredicto  were  denied  by 
the  court  on  July  11, 1913.    On  July  28,  1913, 


the  court,  upon  an  ex  parte  application  and 
without  notice  to  the  respondent  entered  an 
order  extending  the  time  for  serving  and  fil- 
ing a  statement  of  facts  until  September 
10th.  On  September  4, 1913,  the  statement  of 
facts  was  served  and  filed.  Thereafter,  no 
amendments  being  proposed,  it  was  certified 
by  the  court 

[1,2]  The  time  within  which  to  take  an 
appeal  and  to  file  a  statement  of  facts  begins 
to  run  from  the  date  of  the  denial  of  tbe  mo- 
tion for  a  new  trial.  Chilcott  v.  Globe  Navi- 
gation Co.,  49  Wash.  302,  95  Pac.  264. 

Tbe  statute  at  section  393,  Rem.  &  BaL 
Code,  provides  that  the  "statement  of  facts 
must  be  filed  and  served  either  before  or 
within  thirty  days  after  the  time  begins  to 
ran  within  which  an  appeal  may  be  taken 
from    the    final    Judgment    In    the    cause. 

*  *  *  Provided,  that  the  time  herein  pre- 
scribed may  be  enlarged'  either  bet<^re  or 
after  Its  expiration,  once  or  more,  but  not 
for  more  than  sixty  days  additional  in  all, 

*  *  •  by  an  order  of  the  court  or  Judge 
wherein  or  before  whom  the  cause  is  pend- 
ing or  was  tried,  made  on  notice  to  the  ad- 
verse party.    *    •    • " 

No  notice  was  given  to  the  adverse  party, 
bat  an  ex  parte  application  was  made,  and 
tbe  court,  without  notice  having  been  given 
to  the  adverse  party,  made  an  order  extend- 
ing the  time.  This  order  was  clearly  void 
under  numerous  dedslons  of  this  court. 

In  McQuesten  v.  Morrill,  12  Wash.  336,  at 
page  339,  41  Pac.  56,  at  page  58,  we  said: 
"The  intention  of  the  law  Is  evidently,  un- 
der this  statute,  that  parties  shall  diligently 
prosecute  their  appeals,  and  there  should  be 
no  extension  of  the  time  for  a  settlement  of 
the  facts  upon  which  the  appeal  is  to  be  bas- 
ed, in  whole  or  In  part,  unless  good  cause  is 
shown  therefor;  and  this  shovring  should 
not  be  made  upon  an  ex  parte  application  or 
hearing  if  notice  can  reasonably  be  given." 
See,  also,  Wollin  v.  Smith,  27  Wash.  349,  67 
Pac.  661;  Harpel  v.  Harpel,  31  Wash.  295, 
71  Pac.  1010;  State  v.  Aschenbrenner,  45 
Wash.  125,  87  Paa  1118;  WUUams  v.  Spo- 
kane, 67  Wash.  368,  121  Pac.  836 ;  Russell  v. 
Mitchell,  61  Wash.  178,  112  Pac.  250.  Under 
tbe  rule  announced  in  these  cases  it  Is  plain 
that  the  motion  to  strike  tbe  statement  of 
facts  must  be  sustained. 

[3-S]  The  appellant  resists  the  motion  up- 
on the  ground  that  the  order  for  the  exten- 
sion of  time  was  obtained  by  the  official 
stenographer  of  the  court;  that  the  appeal 
has  been  diligently  prosecuted ;  that  the  act 
of  1913  relating  to  abstracts  of  the  state- 
ment of  facts  obviates  the  necessity  for  a 
statement  of  facts ;  and  also  upon  the  ground 
that  the  order  extending  the  time  should 
have  been  attacked  in  the  superior  court 
The  fact  that  the  stenographer  obtained  tbe 
order  did  not  relieve  the  appellant  from  com- 
plying with  the  statute  and  giving  notice  and 
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showing  canae  before  tbe  court  was  antborlz- 
ed  to  make  tbe  order.  It  Is  true  tbat  the  ap- 
pellant has  been  diligent  In  prosecuting  the 
appeal  except  in  the  matter  of  filing  and 
serving  the  statement  of  facts.  The  act  of 
1913,  p.  350,  {  2,  expressly  provides  that  noth- 
ing therein  contained  shall  alter  the  present 
manner  of  settling  statements  of  facts. 

[I]  It  has  not  heretofore  been  the  practice 
to  reqnlre  these  void  orders  to  be  attacked 
in  the  superior  court.  We  have  in  the  cases 
above  cited,  where  such  orders  have  been 
made,  treated  them  as  void,  which  they  no 
doubt  are.  The  statement  of  facts  most 
therefore  be  stricken. 

Inasmuch  as  no  questions  are  raised  upon 
the  pleadings,  or  can  be  considered  by  the 
court  without  the  statement  of  facts,  the 
judgment  must  be  affirmed. 

CROW,  O.  J.,  and  PARKER.  MORRIS,  and 
FUIXBRTON,  JJ.,  concur. 


BEST  v.  FBLGER  et  aL 

(Supreme  Court  of  Washington.    Dec.  27,  1913.) 

1.  Chattel  Mobtoagks  (§  164*)  —  Rkoobda- 
TiON— Kdbchase  in  Oood  Faith. 

A  Bubsequent  purchaser  or  mortgagee  who 
takes  for  value  is  one  in  good  faith  within 
Rem.  &  Bal.  Code,  |  8662,  declaring  that  every 
mortgage  filed  shall  be  considered  sufficient  no- 
tice but  shall  cea«e  to  be  notice,  as  against 
creditors  and  subsequent  purchasers  and  mort- 
gagees in  good  faith,  after  tbe  expiration  of  the 
time  such  mortgage  becomes  dne,  unless  before 
the  expiration  of  two  years  the  mortgagee,  his 
agent  or  attorney,  shall  file  an  affidavit  setting 
forth  the  amount  due. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  H  263,  269;  Dec.  Dig.  { 
164.*] 

2.  Chattel   Mobtgaoes    (§   164*)— RECoanA- 
TioN— NoTioB— ArnDAvrr. 

Under  Rem.  &  Bal.  Code,  |  3662,  providing 
that  mortgages  filed  shall  cease  to  be  notice,  as 
against  creditors  of  the  mortgagor  and  subse- 
quent purchasers  and  mortgagees  in  good  faith, 
after  uie  expiration  of  tbe  time  the  mortgage 
becomes  due,  unless  the  mortgagee,  his  agent 
or  attorney,  shall  make  and  file  within  two 
years  thereafter  an  affidavit  setting  forth  the 
amount  due  on  the  mortgage,  a  subsequent  chat- 
tel mortgagee,  who  purchased  in  good  faith,  will 
take  in  priority  over  the  original  mortgagee, 
where  no  such  affidavit  was  filed  within  the 
two  years  provided,  even  though  the  second 
mortgagee  took  within  the  period  in  which  the 
constructive  notice  might  have  been  extended  by 
the  filing  of  the  affidavit. 

[Ed.  Note.— For  other  cases,  see  CSiattel  Mort- 
gages,  Cent.   Dig.   U  263,  20);    Dec.  Dig.   | 

Department  2.  Appeal  from  Superior  Court, 
King  County;   Thos.  E.  Grady,  Judge. 

Action  by  C.  S.  Best,  as  executor  of  Caro- 
line Mterryman,  deceased,  against  W.  W. 
Felger  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Van  Dyke  &  Thomas,  of  Seattle,  for  appel- 
lant Reynolds,  Balllnger  &  Hutson,  of  Seat- 
tle, for  respondents. 


PARKER,  X    The  plaintiff,  as  execntor, 
seeks  foreclosure  of  a  chattel  mortgage  giv- 
en to  Caroline  Merryman  during  her  lifetime 
as  against  the  claims  of  the  defendant  W.  W, 
Felger,  who  is  the  holder  of  a  chattel  mort- 
gage upon  the  same  property  subsequently 
executed  by  the  same  grantor.   A  trial  In  the 
superior  court  resulted  in  a  decree  denying 
a  foreclosure  as  against  the  defendant  Felger 
upon  the  ground  tbat  no  affidavit  setting 
forth  tbe  amount  due  upon  the  Meriyman 
mortgage  was  fUed  In  tbe  office  of  the  county 
auditor  within  two  years  after  the  maturity 
of  the  debt  secured  thereby,  nor  at  any  time, 
as  required  by  section  3662,  'Rem.  &  BaL 
Code.     From  this  disposition  of  the  cause 
touching  the  rights  of  the  defendant  Felger, 
the  plaintiff  has  appealed  to  this  court    In 
so  far  as  tbe  decree  and   judgment  deals 
with  rights  of  the  plaintiff  as  against  other 
defendants,  it  is  not  drawn  in  question  upon 
this  appeal. 

The  controlling  facts  are  not  in  dispute. 
On  July  1,  1909,  Andrew  J.  Reed,  the  owner 
of  tbe  property  here  involved,  executed  and 
delivered   to  Caroline  Merryman  a  chattel 
mortgage  to  secure  an  Indebtedness  evidenced 
by  three  promissory  notes  maturing  on  and 
prior  to  May  1,  1910;  the  indebtedness  and 
tbe  dates  of  its  maturity  being  plainly  so 
shown  upon  the  face  of  the  mortgage.    On 
August  15,  1910,  after  the  maturity  of  the 
whole  of  the  indebtedness  secured  by  tbe 
Merryman  mortgage,  Andrew  J.   Reed  exe- 
cuted and  delivered  to  respondent  Felger  an- 
other mortgage  upon  the  same  property  to 
secure  an  Indebtedness  evidenced  by  a  prom- 
issory note  for  the  sum  of  |1,100  then  loaned 
by  respondent  Felger  to  Reed.    Both  of  these 
mortgages  were  duly  and  timely  filed  tor 
record  In  the  office  of  the  county  auditor. 
On  May  27th,    more  than  two    years  after 
the  maturity  of  all  of  the  indebtedness  se- 
cured  by   the   mortgage   given    to    Caroline 
Merryman,  she  having  died  in  the  meantime, 
appellant  as  her  executor,  commenced  this 
action  to  foreclose  the  same  as  against  re- 
spondent Felger,  as  well  as  others  claiming 
interest  in  the  property. 

[1, 2]  There  has  never  been   filed  In  the 
office  of  the  county  auditor   any    affidavit 
setting  forth  the  amount  due  upon  that  mort- 
gage, as  provided  in  section  3662,  Rem.  & 
Bal.  Code,  which  reads  as  follows:    "Every 
mortgage  filed  and  Indexed  in  pursuance  of 
this  act  shall  be  held  and  considered  to  be 
full  and  sufficient  notice  to  aU  the  world,  of 
existence  and  conditions  thereof,  but   shall 
cease  to  be  notice,  as  against   creditors  of 
the  mortgagors  and  subsequent   purchasers 
and  mortgagees  In  good  faith,  after  tbe  ex- 
piration of  the  time  such  mortgage  becomes 
due,   unless   before  the  expiration    of    two 
years  after  the  time  such  mortgage  becomes 
due,  the  mortgagee,  his  agent  or  att»mey, 
shall  make  and  file  as  aforesaid  an  aflOdaTit 
setting  forth  the  amount  due  upon  the  mort- 
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gage,  whldb  affldaTlt  shall  be  annexed  to  the 
Instrument  to  which  It  relates  and  the  andi- 
tor  shall  Indorse  on  aald  affidavit  the  time  It 
was  filed." 

Connsel  for  appellant  contend  In  substance 
that,  since  Reed's  Indebtedness  to  respondent 
vraa  Incurred,  and  the  mortgaf^  securing  the 
Bame  given,  before  the  expiration  of  two 
fears  following  the  maturity  of  the  Merry- 
man  mortgage,  respondent  does  not  belong 
to  the  class  of  persons  specified  In  section 
3682  above  quoted,  who  may  claim  rights 
superior  to  the  Merryman  mortgage,  not- 
withstanding the  Merryman  mortgage  has 
not  been  renewed  by  affidavit  as  required 
by  that  section.  Connsel  invoke  the  general 
mle  as  stated  In  the  text  of  6  Cyc.  p.  1095, 
as  follows:  "It  Is  usually  held  that  a  person 
who  purchases  mortgaged  property  within 
the  period  when  the  mortgage  Is  valid  with- 
out refiling  cannot  later  object  that  the  in- 
stniment  was  not  properly  filed  at  the  time 
when  renewal  should  have  been  made,  for 
the  term  'subsequent  purchaser'  in  a  renewal 
statute  means  purchasers  subsequent  to  the 
time  of  the  refiling  of  the  mortgage."  A 
nnmber  of  dedslons  of  the  courts  are  dted 
and  relied  upon  by  counsel,  from  which  this 
general  rale  Is  deduced.  They  all,  however, 
deal  with  the  rights  of  parties  under  stat- 
utes in  words  or  in  substance  as  follows: 
"Every  mortgage  so  filed  shall  be  void  as 
against  the  creditors  of  the  person  making 
the  same,  or  against  subsequent  ptirchasers 
or  mortgagees  in  good  ftiith,  after  the  explra- 
tlon  of  one  year  after  the  filing  thereof,  un- 
less, within  30  days  next  preceding  the  ex- 
piration of  the  term  of  one  year  from  such 
filing,  and  each  year  thereafter,  the  mort- 
gagee, his  agent  or  attorney,  shall  make  an 
affidavit,"  etc.  This  language  is  quoted  from 
the  opinion  In  Howard  v.  National  Bank,  44 
Kan.  549,  662,  24  Pac.  983,  984  (10  U  R.  A. 
537).  The  substance  of  the  holding  in  that 
decision  Is  stated  In  the  syllabus  as  follows: 
""The  words  'subsequent  purchaser^  and 
'subsequent  mortgagees  in  good  faith,'  in 
section  3906,  mean  only  purchasers  and  mort' 
gagees  who  purchased  or  to<dc  their  mort- 
gages after  the  expiration  of  the  year  from 
the  filing  of  the  mortgage." 

The  holding  of  all  the  othor  decisions  to 
which  our  attention  has  been  called  are  In 
harmony  with  this  view,  but  all  of  them 
deal  with  statutes  either  Identical  or  in  sub- 
stance the  same  as  the  Kansas  statute.  No 
dedaion  has  come  to  our  notice  dealing  with 
the  rights  of  parties  arising  subsequent  to  a 
first  mortgage  under  a  statute  like  ours. 
Tinder  the  ECansas  statute,  the  mortgage  ex- 
pired as  to  those  subsequently  acquiring 
rights,  upon  the  "expiration  of  one  year 
after  the  filing  thereof,"  in  the  absence  of 
the  flUng  of  the  renewal  affidavit  30  days 
preceding  such  expiration,  while  under  our 
statute  the  mortgage  expires  as  to  those  sub- 
sequently   acquiring    rights   upon    the   "ex- 


piration of  the  time  each  mortgage  becomes 
due,"  in  the  absence  of  the  filing  of  the  re- 
newal affidavit  within  two  years  thereafter. 
In  the  case  before  us,  respondent  Felger  ac- 
qnired  his  rights  under  the  second  mortgage, 
when  he  made  the  loan  to  Reed,  several 
months  after  the  expiration  of  the  time  the 
first  mortgage  became  due,  which  mortgage, 
we  have  noticed,  has  never  been  renewed  by 
affidavit  as  required  by  statute,  though  over 
two  years  elapsed  after  its  maturity  before 
it  was  sought  to  be  foreclosed  by  this  ac- 
tion. This  situation,  it  seems  to  us,  answers 
the  question  of  the  superiority  of  the  rights 
of  the  respective  mortgagees  in  favor  of  re- 
spondent, unless  the  fact  that  the  Merry- 
man mortgage  was  of  record  and  subject  to 
renewal  at  the  time  the  second  one  was  given 
to  respondent  continued  the  Merryman  mort- 
gage in  force  as  against  him.  But  here  we  are 
met  with  this  distinction  between  the  Kansas 
statute  and  our  own:  By  the  provisions  of 
the  Kansas  statute,  under  no  circumstances 
can  a  subsequent  mortgagee's  rights  Intervene 
or  supersede  the  rights  of  the  first  mortgagee 
before  the  time  spedfled  as  the  limit  of  the 
first  mortgagee's  rights,  because  the  renewal 
affidavit,  under  that  statute,  must  be  filed  30 
days  before  the  expiration  of  the  mortgage, 
which,  as  we  have  noticed,  is  one  year  after 
Its  filing.  While  under  our  statute  the  mort- 
gagee has  two  years  after  its  maturity  dur- 
ing which  i)erlod  bis  mortgage  will  remain  in 
force  If  renewed  by  filing  the  affidavit  within 
that  period,  our  statute  recognizes  the  possi- 
ble good  faith  of  those  acquiring  rights  after 
maturity  of  the  prior  mortgage  and  before 
the  expiration  of  two  years  thereafter.  It 
seems  to  us  that,  In  view  of  these  provisions, 
a  subsequent  purchaser  or  mortgagee  for 
value,  and  that,  we  think,  is  as  far  as  his 
good  faith  need  extend,  may  acquire  rights 
subsequent  to  the  maturity  of  a  prior  mort- 
gage, subject  only  to  the  possibility  of  such 
prior  mortgage  being  thereafter  renewed  by 
affidavit  within  two  years  after  its  maturity. 
We  are  of  the  opinion  that  our  statute  Is  in 
substance  a  statute  of  limitation  in  so  far  as 
the  rights  of  purchasers  and  mortgagees 
who  acquire  rights  in  the  property  after  the 
maturity  of  the  first  mortgage  Is  concerned, 
and  that  as  to  such  there  can  be  no  renewal 
of  the  prior  mortgage  after  the  expiration  of 
two  years  following  its  maturity. 
The  Judgment  is  affirmed. 

CROW,  C  J.,  and  FUIiLE»TON,  MOUNT, 
and  MORRIS,  JJ.,  concur. 


STATE  V.  PETTIT  et  al. 
(Supreme  Court  of  Washington.    Dec.  26, 1913.) 
1.  Criuinai.  IjAW  (I  364*)— Rkb  Gbbta— Lar- 

CENY. 

In  a  prosecution  for  larceny,  evidence  that, 
after  the  prosecuting  witness  had  deposited 
money   with  accused,  accused   made   purchases 


•For  otbar  casM  see  hum  toplo  aod  aacUon  NUMBER  In  Dec.  Dls.  *  Am.  Die.  K«7-No.  SerlM  *  Rep'r  ladexes 


Digitized  by  LjOOQIC 


336 


187  PAOIFIO  KBPOBTEB 


(Wash. 


of  valuable  personal  property  la  admissible  as  ( 
part  of  the  res  gestffi  ;   the  actions,  conduct,  and 
conversation    of   accused    being    competent    to 
show  her  motives  and  intent. 

[EM.   Note.— For    other    cases,    see   Criminal 
Law,  Cent.  Dig.  S§  805,  808-810,  813,  816-818; 
Dec.  Dig.  S  364.*] 
2.  Cbihinal  Law  ({  423*)— Conbpibatobs. 

One  who  enters  into  a  conspiracy  to  com- 
mit larceny  is  deemed  a  party  to  every  act  done 
by  the  others  in  the  furtherance  of  the  common 
design,  whether  before  or  after  the  property  is 
actually  asported. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  989-1001;  Dec.  Dig.  { 
423.*] 

•3.  Cbiminai.     Law     (§     351*)  —  Evidencb — 

Fliqht. 

The  attempt  of  a  party  immediately  follow- 
ing the  commission  of  a  crime  to  leave  the  ju- 
risdiction is  competent  to  show  a  guilty  knowl- 
edge, and  is  received  as  a  qualified  admission  of 
gnilt ;    its  weight  being  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |$  776,  778-785,  930-«32; 
Dec  Dig.  i  351.*] 

4.  Cbikinai,   Law    (|    351*)- Flight— What 
CoNSTiTtrrES. 

A  departure  from  the  place  of  a  crime,  in- 
duced by  fear  of  arrest,  is  a  flight,  and  may 
be  shown  as  an  implied  admission,  there  being 
no  nice  distinctions  as  to  manner  or  method  of 
flight;  hence  an  instruction  on  fligbt  need  not 
require  the  jury  to  find  the  idea  of  escape  and 
concealment  for  the  purpose  of  avoiding  arrest 
[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  776,  778-785,  930-032; 
Dec.  Dig.  I  S61.»] 

5.  Cbiminal  Law  ({  829*)— iNSTRtrcTions. 

The  refusal  of  a  special  requested  instruc- 
tion covered  by  the  instructions  given  is  not 
error. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011 ;  Dec.  Dig.  §  829.*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  John  A.  Kellogg, 
Judge. 

C.  M.  Pettit  and  Florence  Pettit  were  In- 
dicted for  larceny,  and  the  last-named  de- 
fendant, after  a  separate  trial,  was  convict- 
ed, and  she  appeals.    Affirmed. 

Morris  &  Shipley,  of  Seattle,  and  Hnlbert 
&  Husted,  of  Everett,  for  appellant  R.  J. 
Faussett  and  Joseph  H.  Smith,  both  of  Ever- 
ett, for  the  State. 

CHADWICK,  J.  Appellant  was  Jolntiy  In- 
dicted with  her  husband  upon  a  charge  of 
grand  larceny.  After  a  separate  trial  and 
a  judgment  of  conviction,  she  has  appealed 
to  this  court 

The  evidence  is  substantially  the  same  as 
that  given  at  the  trial  of  her  husband,  and 
we  will  not  undertake  to  restate  the  facts, 
but  content  ourselves  by  referring  to  the 
case  of  State  v.  Petttt,  133  Pac.  1014.  All 
of  the  questions  raised  in  this  case  were  set- 
tled in  our  former  opinion  except  the  fol- 
lowing: 

[1]  Tbe  sum  of  money  originally  possessed 
by  Mrs.  Martin,  the  prosecuting  witness,  was 
$3,197.  The  amount  deposited  and  first  ac- 
counted for  by  Mrs.  Pettit  was  $3,000.    The 


court  allowed  the  prosecuting  witness  to  tes- 
tify that  after  the  time  of  the  deposit  and 
the  time  when  the  note  was  given,  Mrs.  Pet- 
tit had  made  purchases  of  valuable  personal' 
property.  We  think  that  this  evidence  was 
properly  received  as  a  part  of  Qie  res  gests. 
The  actions  and  conduct  and  conversation  of 
the  parties  from  tbe  time  tbe  money  first 
came  into  the  possession  of  the  appellant 
was  competent  to  show  the  motive  and  intent 
of  appellant,  and  no  error  can  be  predicated 
on  the  ruling  of  the  court 

[2]  It  is  also  contended  that  the  court  erred 
in  admitting  the  acts  and  conduct  of  C.  M. 
Pettit,  the  codefendant,  after  the  time  of  the 
larceny.  We  think  this  evidence  was  prop- 
erly admitted.  The  evidence  Is  ample  to  sus- 
tain the  theory  of  conspiracy,  and  under  the 
authority  of  the  husband's  case,  supra,  it 
may  be  laid  down  as  a  rule  that  wheie  there 
is  a  concert  of  action  and  a  common  criminal 
design,  every  act  done  in  furtherance  there- 
of, whether  before  or  after  the  time  the  prop- 
erty was  actually  asported.  Is  competent  and 
relevant 

[3,4]  It  is  contended  that  the  court  mis- 
directed the  jury  in  that  it  submitted  the 
question  of  the  flight  of  the  appellant  after 
the  crime  is  alleged  to  have  been  committed. 
Counsel  Insists  that  the  instruction  tells  tbe 
jury  that  flight  is  no  more  than  a  departure 
from  the  locality  of  the  commission  of  tbe 
crime  and  from  the  place  of  residence  of  the 
accused,  when  induced  or  caused  in  any  de- 
gree by  fear  of  arrest  or  consciousness  of 
guilt;  that  this  deflnitlon  leaves  out  of  con- 
sideration the  idea  of  escape  and  concealment 
for  the  purpose  of  avoiding  the  arrest,  which 
is  the  essential  characteristic  of  the  term 
"flight"  aa  used  in  criminal  law.     We  had 
not    hitherto    understood    that     the    word 
"flight"    had   any  such   restricted    meaning, 
but,  if  so,  we  think  a  departure  from  the 
place  of  the  crime  induced  by  fear  of  arrest 
is  sufficient  to  satisfy  the  law.     So  far  as 
we  have  been  able  to  flnd,  the  books  make  no 
nice  or  refined  distinction  as  to  the  manner 
or  method  of  a  flight    It  may  be  open,  or 
it  may  be  a  hurried  or  concealed  departure, 
or  it  may  be  a  concealment  within  the  Juris- 
diction.   The  conduct  of  the  party  charged 
immediately  following  the  commission  of  a 
crime  is  competent  to  show  a  guilty  knowl- 
edge, and  is  received  as  a  qualified  admis- 
sion  of  guilt     Its  evidentiary   weight  is  a 
question  for  the  Jury.     Jones  on   Kvidence 
(2d  Ed.)  §  287;  12  Cyc.  395.    The  court's  defl- 
nitlon is  broad  enough  to  cover   the  objec- 
tions made  by  counsel.     In  snch   cases  the 
verdict  cannot  be  measured  by  what  any  one 
witness  says.    Nor  is  the  jury  bound  to  ac- 
cept a   defendant's   explanation    as    to    his 
motive,  but  they  may  consider  all  the  facts 
and    circumstances,    and    from    tliem    draw 
their  own  conclusions.    When  so  considered, 
we  have  no  doubt  of  the  fact  that  appellant 
did  flee  the  Jurisdiction  of  the  courts  of  this 


•7or  othsr  cases  see  same  topic  and  section  NtJMBBR  in  Deo.  Dig.  *  Am.  Dig.  Key-No.  Sariw  *  R«p'r  Indexes 


Digitized  by  LjOOQIC 


WastL)      REVHiliA  FISH  PRODUCTS  CO.  r.  AMERICAK-HAWAIIAN  S.  S.  OO.      337 


gtate,  and  tbat  her  parpose  was  to  avoid  ar- 
rest It  would  be  carrying  the  law  too  far 
to  say  that  in  such  cases  a  Jnry  wonld  have 
to  go  farther  and  find  that  there  was  an 
added  purpose  of  escape  and  concealment  for 
tbe  purpose  of  avoiding  arrest 

Objections  are  also  made  to  certain  In- 
Btndlons  given  by  the  conrt  We  have  read 
the  instractions  with  care,  and  are  satisfied 
that,  when  considered  as  a  whole,  they  fair- 
ly state  the  law  of  the  case,  and  that  appel- 
lant has  not  been  prejudiced  thereby. 

[i]  Error  is  predicated  on  the  refusal  of 
tbe  court  to  give  an  instruction  requested  by 
the  appellant  and  designed  to  present  to  the 
]ni7  the  theory  of  contract ;  that  is,  that  if 
the  Jury  should  find  from  the  evidence  that 
the  money  was  borrowed,  that  appellant 
should  be  acquitted.  While  the  court  re- 
tnaed  the  instruction  requested  by  the  ap- 
pellant, an  instractlon  fully  covering  de- 
fendant's theory  of  the  case  was  given  by 
the  court  The  trial  court  is  not  bound  to 
give  Instractions  in  tbe  form  requested.  Its 
dnty  Is  to  state  the  law  of  the  case,  and 
this  It  did. 

Finding  no  error,  the  Judgment  is  affirmed. 

CROW,  a  Jn  and  BLUS,  MAIN,  and 
GOSE,  JJ.,  concur. 


EETILLA  nSH  PRODUCTS  00.  v.  AMER- 
ICAN-HAWAIIAN S.  S.  CO. 

(Snpreme  Court  of  Washington.    Dec.  20,  1913.) 

L  Cabbikbs   (H  120,   121*>-CoirtKACT8— Ao- 

noN   FOB   BBEACH— DmNSBB— CONTBIBDTO- 
BT  NeOLIOKNCE. 

A  shipper  suing  a  carrier  for  breach  of  con- 
tract of  carriage,  resulting  in  a  loss  of  tbe 
freight,  cannot  recover  where  the  loss  was  oc- 
caaioDed  by  reason  of  shipping  tbe  freight  in 
improper  packages,  or  because  of  the  Inherent 
qualities  or  defects  in  the  freight,  not  on  the 
theory  of  contributory  negligence,  bat  because 
tb«K  exceptions  abrogate  the  common-law  lia- 
bilit;  of  the  carrier. 

[Ikl.    Note. — For    other    cases,   see    Carriers, 
Cent  Dig.  {{  486,  631-S36 ;   Dec.  Dig.  ||  120, 

2.  Trial   Q    242*)— Ikbtbuctiohs— Misixad- 
ma  ^D  CoirroBino  Ihstbuctionb. 

Instmetions,  in  an  action  for  breach  of 
contract  of  carriage  of  freight,  \etd  confusing 
and  misleading  because  contradictory,  and  be- 
cause the  conrt  withdrew  an  instruction,  and 
refused  to  state  with  respect  to  another  instruc- 
tion that  it  was  the  law,  or  that  it  was  not  the 
law. 

^[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  If  668-576 ;    Dec.  Dig.  J  242.*] 

3.  TSUL   a    263*)-^lN8TBUCn0NB— Rkqukbtb. 

It  is  l>&d  practice  for  the  court  to  read  to 
the  jury  requested  instructions,  and  not  deter- 
mine until  thereafter  whether  they  should  be 
fiven  or  not,  for,  when  such  course  is  followed, 
It  is  difficult  for  the  jury  to  determine  what  in- 
•tmctions  are  given  and  what  rejected. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  662,  663;    Dec.  Dig.  |  263.*] 


4.  Cabbikbs  (|  121*)— Loss  or  Fbbight— I/i- 

ABIUTT— HVIDKKCB. 

A  shipper  is  entitled  to  recover  for  loss  of 
freight  during  transportation  where  he  estab- 
lishes tbe  loss,  unless  the  carrier  is  excused 
from  liabHitr  by  reason  tbat  the  freight  was 
not  shipped  in  proper  containers,  which  csused 
tbe  loss,  or  unless  uie  bill  of  lading  exempted  it 
from  UabiUty. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  631-S36 ;   Dec.  Diig.  |  121.*] 

6.  Cabkiebs  (I  187*)— Loss  or  Fbmoht— Bvi- 

DKNOB— IirsTBUcnoiis. 

Where  freight  was  placed  on  board  a  ves- 
sel for  transportation  before  the  bill  of  lading 
was  issued,  but  there  wss  evidence  justifying 
the  inference  that  the  contract  of  shipment  was 
made  prior  thereto  by  correspondence  between 
the  parties,  an  Instruction,  in  an  action  for  loss 
of  tbe  freight  during  transportation,  tbat  to  de- 
feat a  recovery,  the  jury  must  find  that  the  bill 
of  lading  was  received  by  the  shipper  st  the 
time  of  the  delivery  of  the  freight,  unless  it 
was  to  be  sent  to  him,  was  erroneous,  for  tbe 
jury  must  determine  whether  under  the  facts 
the  shipper's  request  for  s  bill  of  Isding  and  his 
general  knowledge  of  the  stipulations  contained 
therein  made  the  bill  evidence  of  tbe  contract 
or  whether  the  prior  correspondence  between 
the  parties  evidenced  the  contract  in  which 
case  the  stipulations  in  the  bill  of  lading,  not 
in  conformity  with  the  prior  contract  could  not 
be  relied  on  by  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §1  594,  B95;    Dec  Dig.  |  137.*] 

6.  Cabbixbb  (§  53*)— CoHTBAOis  or  Cabbiaox 

— MoDincATioirs. 

A  contract  of  carriage  made  before  the 
freight  was  loaded  may  be  modified  by  tbe  par- 
ties as  evidenced  by  a  bill  of  lading  issued  there- 
after; but  the  bill  of  lading,  to  have  tbat  effect 
must  have  been  assented  to  by  tbe  shipper  as 
the  contract  under  which  the  freight  was  to  be 
carried. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig. 'Si  ISl,  166-167;    Dec.  Dig.  {  63.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  E.  Humphries, 
Judge. 

Action  by  the  Revilla  Fish  Products  Com- 
pany against  the  American-Qawaiian  Steam- 
ship Company.  From  a  judgment  for  de- 
fendant plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Arctander,  Halls  &  Jacobsen,  of  Seattle, 
for  appellant  Hughes,  McMicken,  Dovell  & 
Ramsey  and  Otto  B.  Rupp,  all  of  Seattle, 
for  respondent 

MORRIS,  J.  Appeal  from  a  Judgment  en- 
tered upon  verdict  in  an  action  brought  to  re- 
cover damages  for  breach  of  contract  of 
earriage  of  155  barrels  of  fish  oil  from  Seat- 
tle to  New  Yorh.  The  respondent  was  locat- 
ed at  Ketchikan,  Alaska,  and  between  Oc- 
tober 21,  1911,  and  November  16,  1911,  sev- 
eral cablegrams  and  letters  passed  between 
the  parties  relative  to  the  terms  and  condi- 
tions of  the  shipment  between  Seattle  and 
New  York,  in  which  the  amount  of  the  ship- 
ment the  size,  weight  and  measurement  of 
the  barrels  in  which  it  was  to  be  contained, 
and  the  rate  to  be  charged  were  arranged. 
These  matters  being  determined,  the  oil  was 
shipped  on  the  steamer  Bertha  at  Ketchikan, 
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and  arrived  at  Seattle  on  November  15th. 
On  arrival  at  Seattle  some  of  the  barrels 
were  found  to  be  leaking.  These  were  re- 
coopered,  and  the  oil  was  then  loaded  on  the 
steamer  Virginian,  which  sailed  on  Novem- 
ber 30th.  On  December  2d  respondent  mail- 
ed a  bill  of  lading  to  appellant  at  Ketchikan, 
which  was  received  on  December  11th.  The 
shipment  was  in  a  bad  condition  on  Its  ar- 
rival at  New  York,  and  this  action  was 
brought  seeking  to  Charge  respondent  with 
the  loss.  Respondent  sought  to  show  In  de- 
feube  (1)  that  the  loss  was  due  to  Improper 
and  insufficient  containers,  and  (2)  that  it 
was  exempt  from  liability  by  reason  of  the 
exceptions  contained  In  the  bill  of  lading.  To 
these  defenses,  appellant  replied,  and  the 
cause  went  to  trial,  resulting  In  a  verdict  for 
respondent 

[1-3]  A  great  many  errors  are  charged 
against  the  lower  court.  We  will,  however, 
in  view  of  the  conclusions  we  have  reached, 
consider  only  a  few  of  them.  The  record  dis- 
closes the  following  as  a  part  of  and  occur- 
ring during  the  reading  of  the  instructions: 

"If  yon  find  from  the  evidence  that  plain- 
tiff was  guilty  of  negligence  in  shipping  the 
oil  in  containers  such  as  the  evidence  shows 
were  used,  this  does  not  prevent  plalntiCTs 
recovery  in  this  case,  if  you  also  find  from 
the  evidence  that  defendant's  way  of  stowing 
and  carrying  the  barrels  on  end,  provided  you 
find  that  to  be  .the  case,  contributed  In  a 
material  degree  to  the  loss.  I  will  read  that 
over:  If  you  find  from  the  evidence  that 
plalntUt  was  guilty  of  negligence  ih  shipping 
the  oil  in  containers  such  as  the  evidence 
shows  were  used,  this  does  prevent  plaintiffs 
recovery  In  this  case,  if  yon  also  find  from 
the  evidence  that  defendant's  way  of  stowing 
and  carrying  the  barrels  on  end,  provided 
you  find  that  to  be  the  case,  contributed  in 
a  material  degree  to  the  loss. 

"Mr.  Arctander:  I  suppose  your  honor 
means  there,  if  you  change  it  in  that  way, 
that  it  should  be  that — 

"The  Court  (Interrupting);  That,  if  you 
are  guilty  of  negligence,  and  they  are  guilty 
of  negligence,  and  you  both  contributed  to  it, 
and  by  that  means  the  oil  was  lost,  you  can- 
not recover. 

"Mr.  Arctander:  But  yonr  honor  means  to 
read  instead  of  'if  the  word  'unless' — In  this 
case,  unless  you  also  find  from  the  evidence 
that  defendant's  way  of — don't  you? 

"The  Court:    Where? 

"Mr.  Arctander:  In  the  fourth  line;  In 
this  case  unless  you  also  find  from  the  evi- 
dence'— ^you  say  that  it  does  prevent  plain- 
tiffs recovery  unless — 

"The  Court  (Interrupting):  *If  you  find 
from  the  evidence  that  plaintiff  was  guilty  of 
negligence  in  shipping  the  oil  in  containers 
such  as  the  evidence  shows  were  used,  this 
does  prevent  plaintlfiTs  recovery  in  this  case, 
if  you  also  find  from  the  evidence  that  de- 
fendant's way  of  stowing  and  carrying  the 


barrels  on  end,  provided  you  find  that  to  be 
the  case,  contributed  in  a  material  degree  to 
the  loss.' 

"Mr.  Arctander:  Well,  that  should  be  "un- 
less' Instead  of  'if  then;  otherwise  there  is 
no  sense  in  it. 

"The  Court:  How  is  that?  Where  Is  the 
If  do  you  think? 

"Mr.  Arctander:  In  the  fourth  line,  your 
honor — 'it  does  prevent  his  recovery,  unless 
the  defendant,  by  stowing  them  on  end, 
materially  contributed  to  the  loss.'  That  is 
the  way  it  should  read,  shouldn't  it? 

"Ttie  Court:  No;  I  guess  that  reads  all 
right 

"Mr.  Arctander:    All  right 

"The  Court  (continuing):  "This  does  pre- 
vent plaintiff's  recovery  in  this  case,  if  you 
also  find  from  the  evidence  that  defendant's 
way  of  stowing  and  carrying  the  barrels  on 
end,  provided  you  And  that  to  be  the  case, 
contributed  in  a  material  degree  to  the  loss.' 
That  is  what  I  wanted  to  say.  If  yon  are 
both  guilty  of  negligence  in  the  manner  of 
handling  tills  cargo,  you  cannot  recover.  If 
you  find  from  the  evidence  that  the  oil  was 
delivered  to  defendant  in  Seattle  in  good 
order  and  condition,  that  on  its  arrival  In 
New  York  City  there  was  a  loss  of  2,694  gal- 
lons of  oil,  then  and  in  that  case  the  presump- 
tion arises  that  the  loss  was  caused  by  the 
negligence  of  the  defendant  I  denied  that 
instruction,  and  give  you  an  exception. 

"Mr.  Rupp:  In  other  words,  that  the  Jury 
may  understand  it,  you  say  that  is  not  the 
law. 

"The  Court:  Well,  I  refuse  that  Instruc- 
tion. 

"Mr.  Rupp:  Yes;  but  you  read  It  to  them, 
and  they  might  get  it — 

"The  Court  (interrupting):  I  withdraw 
that  from  the  jury.  I  wUl  read  it  so  that  you 
can  see  what  I  have  withdrawn:  'If  you  find 
from  the  evidence  that  the  oil  was  d^vered 
to  defendant  in  Seattle  in  good  order  and  con- 
dition, that  on  its  arrival  In  New  York  City 
there  was  a  loss  of  2,694  gallons  of  oil,  then 
and  In  that  case  the  presumption  arises  that 
the  loss  was  caused  by  the  negligence  of  the 
defendant'  Now,  I  have  withdrawn  that  in- 
struction from  the  Jury.  ' 

"Mr.  Rupp:    They  understand  that  that  is 
not  given  by  you  as  the  law? 

"The  Court:  It  is  marked  'denied,'  not 
given  by  me  as  the  law.  If  yon  find  from  the 
evidence  that  the  165  barrels  of  oil  were 
delivered  to  defendant  in  Seattle  in  good 
order  and  condition,  and  that  ou  arrival  in 
New  York  one  barrel  was  missing  entirely, 
one  was  broken  to  pieces,  a  great  number  of 
barrels  entirely  or  partially  empty,  while  a 
considerable  number  of  them  was  In  the  ex- 
act condition  as  to  weight  as  when  received 
in  Seattle,  provided  that,  in  your  Judgment, 
such  facts  are  established  by  the  evidenct>, 
then  and  in  that  case  such  facts,'  If  they  be 
facts,  raise  the  presumption  that  the  loss  of 
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the  1^  was  caused  by  the  negligence  of  the 
defendant  I  don't  think  so;  I  will  deny 
tbat  also. 

"Ur.  Bnpp:  Id  other  words,  If  I  may  In- 
terrupt yoD,  you  want  to  Instruct  the  Jury 
Out  that  Is  not  the  law? 

Tbe  Court:  I  do  not  Instruct  them  that 
tbat  Is  the  law.  You  can  argue  that  when 
jon  come  to  argue  the  case. 

"Ur.  Hupp:  Well,  I  wanted  to  make  it 
plain  to  the  Jury  that  you  did  not  tell  them 
that  was  the  law. 

"The  Court:    Tea;   I  do  not  tell  the  Jury 
that  Is  the  law.    I  am  not  permitted  to  com- 
ment on  these  matters. 
"Ur.  Rupp:    I  recognize  that. 
"The  Court:    I  can't  stop  to  explain  why." 
[t]  This,  It  seems  to  us,  was  so  confusing 
and  misleading  to  the  Jury  that  it  may  safe- 
ly be  assumed  that  the  average  Juror  would, 
at  the  conclusion  of  the  court's  charge,  have 
at  best  a  very  rague  conception  and  under- 
standing of  the  law  that  was  to  govern  him 
io  his  determination.     The  trial  Judge  first 
says,  If  the  evidence  discloses  that  appellant 
was  negligent  in  shipping  the  oil  in  the  con- 
tainers used,   "this   does  not  prevent"   re- 
covery, If  it  is  also  found  that  respondent 
improperly  stowed  and  carried  the  barrels, 
and  thus  contributed  to  the  loss.     This  In- 
struction  is   then   re-read,   leaving  but   the 
word  "not,"  thus  giving  a  contrary  meaning 
to  the  instmctlon  from  that  first  read,  and 
leering  it  confusing  and  unintelligible,  unless 
the  Jury  could  comprehend  that  the  court  was 
endeavoring  to  oharge  them  upon  the  law  of 
contributory  negligence,  which  rule,  as  this 
was  an  action  upon  a  contract,  and  not  upon 
tort,  had  no  place  in  the  case  except  in  so  far 
as  it  is  the  law  that,  in  cases  of  tills  kind, 
the  shipper  cannot  recover  where  the  loss 
is  occasioned  by  reason  of  shipping  goods  in 
improper  containers  or  packages   or  of  in- 
herent qualities  or  defects  in  the  goods  them- 
selves, not  because  of  any  theory  of  contribu- 
tory negligence,  but  because  these  exceptions 
abrogate   the   common-law    liability   of   the 
carrier.    The  court  then  proceeds  to  read  In- 
iitructions,  and  enters  into  a  colloquy  with 
ronnsel  as  to  whether  such  instrucUon  as 
''ead  is  a  correct  statement  of  the  law.    The 
first  of  these  instructions  Is  then  withdrawn ; 
the  court  evidently  concluding  that  it  is  not 
the  law.    The  second,  however,  is  not  with- 
drawn;   the  court  contenting  himself  with 
»ylng  that  he  does  not  teU  the  Jury  it  is 
the  law,  neither  does  he  tell  them  it  Is  not  the 
law.    It  is  bad  practice — sufficient,  it  seems 
to  OS,  to  endanger  any  verdict — for   the  trial 
Judge  to  read  instructions  to  the  Jury,  and 
not  determine    until    after   they   are   read 
whether  they  should  be  given  or  not,  and, 
when  this  course  is  followed  throughout  the 
<4art!e.  it  must  be  difficult  for  the  Jury  to 
sa>  what  must  be  accepted  and  what  must  I>e 
rejected,  eepecially  In  view  of  what  was  said 
to  the  Jury  in  other  instmctions,  in  wliich 


they  were  told  that,  in  the  absence  of  ex- 
empting stipulations,  the  respondent  would 
be  liable  for  the  loss,  unless  the  loss  was  due 
tolclv  to  the  negligence  of  the  shipper. 
Again,  an  Instruction  Is'  given  that,  in  order 
to  defeat  recovery,  it  must  appear  that  the  oil 
was  shipped  in  Improper  containers,  and  that 
this  alone  was  the  cause  of  the  loss,  which 
must  be  shown  by  a  preponderance  of  the  evi- 
dence. In  another  instance  the  Jury  is  told 
that,  if  the  containers  were  unsuitable  or  in- 
sufficient by  reason  of  the  route  or  changes 
of  climate,  the  appellant  could  not  recover. 
Under  this  instruction  the  mere  fact  is  suf- 
ficient to  defeat  recovery.  Under  another 
this  would  not  defeat  recovery,  unless  it  was 
the  aole  cause  of  the  loss.  Under  a  third  in- 
struction It  would  defeat  recovery  if  It  con- 
tributed to,  or  was  one  of,  the  facts  occasion- 
ing the  loss.  It  seems  to  us  that  nothing 
more  need  be  said  to  establish  the  confusing 
and  contradictory  features  of  these  instruc- 
tions. The  Issues  in  this  case  were  simple, 
and  a  few  well  chosen  instructions  could 
liave  submitted  to  the  Jury  all  that  they 
were  called  upon  to  decide.  The  appellant 
was  entitled  to  recover,  having  established 
its  loss,  unless  the  respondent  was  excused 
from  liability  by  reason  of  the  fact  that  the 
oil  was  not  shipped  in  proper  containers, 
which  caused  the  loss,  or  it  had,  by  reason  of 
the  bill  of  lading,  exempted  itself  from  the 
cause  of  the  damage. 

[6, 1]  And  this  brings  us  to  another  ques- 
tion necessary  to  be  discussed.  It  is  claimed 
that  the  court  erred  in  admitting  the  bill  of 
lading  in  evidence;  it  being  appellant's  con- 
tention that  the  bill  of  lading  was  no  part  of 
the  contract  nor  any  evidence  thereof.  This 
claim  is  based  upon  the  fact  that  the  bill  of 
lading  was  not  Issued  until  after  the  oil  was 
loaded  upon  the  Virginian,  and  the  voyage 
begun.  We  think,  however,  because  of  what 
will  hereafter  be  referred  to,  this  fact  is  not 
alone  determinative  of  the  question,  and  that 
issue  has  presented  a  question  of  fact  which 
must  determine  the  effect  to  be  given  the  bill 
of  lading.  The  appellant,  in  one  of  its  let- 
ters, requested:  "Please  have  bill  of  lading 
made  out,  sending  us  cue  original  and  two 
first  copies."  In  another  it  said:  "We  are 
as  yet  without  bills  of  lading  from  you  which 
we  requested  you  to  send  us."  The  presi- 
dent and  manager  of  appellant  testified  that 
he  received  the  bill  of  lading,  and  that  he 
requested  the  same  because,  the  oil  having 
been  sold  "cash  against  document,"  it  was 
necessary  to  attach  a  bill  of  lading  to  the 
draft  in  order  to  obtain  the  purchase  price  of 
the  oil ;  that  he  did  not  read  the  stipulations 
on  the  back  of  the  bill  of  lading,  but  that  he 
had  been  in  the  habit  of  shipping  goods  un-  - 
der  bills  of  lading,  and  in  a  general  way  was 
familiar  with  the  stipulations  made  use  of  by 
shipping  companies  in  the  effort  to  exempt  or 
lessen  their  liability.  This  evidence,  it  seems 
to  us,  presents  some  questions  of  fact  as  well 
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as  law,  and  that  ttie  conrt  could  not  under 
tbe  circumstances  determine  the  effect  to  be 
given  this  bill  of  lading.  The  court  charged 
the  Jury  that,  in  giving  effect  to  tbe  bUl  of 
lading,  they  were  to  be  governed  by  tour  con- 
siderations, three  of  which  are  Immaterial  to 
this  feature  of  our  discussion.  The  fourth 
was  that.  In  order  to  defeat  appellant's  re- 
covery, the  Jury  must  be  satisfied  that  the 
bill  of  lading  was  received  by  appellant  at 
tbe  time  of  the  delivery  of  the  oil  to  the  re- 
spondent, and  not  after  the  control  had  pass- 
ed from  appellant  to  respondent,  nor  after 
the  transportation  had  begun,  "unless  the 
bill  of  lading  was  to  be  sent  to  plaintiff." 
This  last  clause,  we  think,  made  this  instruc- 
tion bad.  It  is  clear  that  the  oil  was  shipped 
and  on  board  the  Virginian  before  tbe  bill  of 
lading  was  sent  to  appellant  From  this  it 
can  be  argued  that  both  parties  understood 
and  agreed  that  the  terms  of  the  shipment 
were  aa  determined  by  the  correspondence 
between  the  parties,  and  that,  when  appel- 
lant requested  a  bill  of  lading,  it  bad  a  right 
to  assume  that  no  stipulations  other  than 
those  agreed  upon  should  be  incorporated  in 
it,  and  that  no  attempt  would  be  made  by  re- 
spondent to  change  the  terms  of  the  con- 
tract from  those  mentioned  in  the  corre- 
spondence, and  that,  with  this  understanding, 
and  for  the  purpose  indicated  by  the  testi- 
mony of  its  president,  it  requested  the  bUl  of 
lading.  If  this  should  be  found  to  be  the 
fact,  then  it  was  error  to  charge  the  Jury 
that,  if  the  bill  of  lading  was  to  be  sent  to 
the  appellant,  it  was  bound  by  its  terms,  as 
this  would  make  the  mere  mailing  of  the 
bill  of  lading  su£aclent  to  bind  appellant  to 
all  its  stipulations.  We  do  not  think  this  is 
the  law.  On  the  other  band,  conceding  ttiat 
the  terms  of  shipment  had  been  agreed  upon, 
it  was  nevertheless  competent  for  the  parties 
to  modify  those  terms  by  additional  ones  or 
by  a  substitution  of  the  contract  as  contained 
in  the  bill  of  lading.  It  was  therefore,  under 
this  phase  of  the  case,  a  question  of  fact  for 
the  Jury  to  determine  whether,  under  all  the 
circumstances  as  testified  to  by  the  president 
of  appellant,  his  request  for  a  bill  of  lading, 
his  general  knowledge  of  the  stipulations 
contained  therein,  it  was  his  understanding 
that  the  contract,  in  so  far  as  it  had  been  de- 
termined by  the  cablegrams  and  letters,  was 
to  be  merged  in  and  the  oil  carried  subject 
to  conditions  and  exceptions  named  in  the 
bill  of  lading.  We  think  something  more 
than  the  sending  of  the  bill  of  lading  or  its 
receipt  was  necessary  to  subject  appellant  to 
its  terms,  and  that  It  must  be  found  that 
there  was  an  actual  assent  to  the  conditions 
in  the  bill  of  lading,  and  that,  in  addition  to 
its  receipt,  the  bill  of  lading  was  received 
and  accepted  by  the  appellant  as  a  contract 
under  which  the  oil  was  to  be  shipped. 
Scrutton,  Charter  Parties  and  Bills  of  Lad- 
ing, pp.  9,  40;  Carver's  Carriage  by  Sea,  §{ 


68t  67,  68;  4  Oyc.  407;  4  Am.  ft  Eng.  Ency. 
Law,  517. 

The  case  of  The  Arctic  Bird  (D.  0.)  109 
Fed.  167,  is  very  similar  to  that  before  us, 
and  in  it  will  be  found  a  clear  exposition  of 
tbe  law  as  we  have  attempted  to  declare  it 
This  rule  is  also  recognized  in  The  Cale- 
donia (C.  C.)  43  Fed.  681.  The  error  of  this 
instruction  is  clear  by  reference  to  our  own 
holding  in  Allen  &  Gllbert-Ramaker  Co.  v. 
Canadian  Padflc  Ry.  Co.,  42  Wash.  64,  84 
Pac.  620,  7  Ann.  Cas.  468,  where,  in  dis- 
cussing the  effect  of  a  bill  of  lading  handed 
the  shipper  after  the  shipment  of  the  goods, 
it  was  said,  citing  6  Am.  &  Eng.  Ency.  Law, 
642 :  "It  is  therefore  of  no  effect  where  it  is 
brought  to  the  knowledge  of  the  shipper  aft- 
er the  goods  have  been  shipped,  and  it  la  too 
late  for  him  to  recede." 

We  therefore  conclude  that  the  Judgment 
ought  not  to  stand,  and  it  is  reversed,  and  a 
new  trial  ordered. 

CROW,  0.  J.,  and  PARKER,  FULLER- 
TON,  and  SiODNT,  JX,  concur. 


In  re  MARTENSON. 

MARTENSON  v.  GARDNER  et  aL 

(Supreme  Court  of  WasUngton.    De&  20, 
1913.) 

Insane  Persons  (|  34*)— Guabmans  — Ap- 
pointment—Discretion. 

There  is  no  abuse  of  discretion  in  appoint- 
ing, as  guardian  of  an  insane  person,  a  stran- 
ger, rather  than  a  brother;  the  evidence  show- 
mg  a  probable  miBappropriation  of  his  estate, 
and  that  it  was  not  likely  the  property  would 
be  returned  if  the  brother  was  appointed. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {  49;   Dec  Dig.  g  34.»] 

Department  2.  Appeal  from  Superior 
Court  Pierce  County;  W.  O.  Chapman, 
Judge. 

In  the  matter  of  tbe  guardianship  of  Nels 
Martenson,  an  Insane  person.  Petition  of 
Everel  R.  Vaughn  for  appointment  of  George 
R.  Gardner  as  guardian  was  granted  over 
the  contest  and  counter  petition  of  Andrew 
Martenson,  and  contestant  appeala  Af- 
firmed. 

H.  W.  Lueders,  of  Tacoma,  for  a[^>ellant 
Everel  R.  Vaughn  and  F.  W.  Greenman,  botli 
of  Tacoma,  for  respondent 

FULLERTON,  J.  On  September  23,  1912, 
one  Everel  R.  Vaughn  petitioned  the  superi- 
or court  of  Pierce  county  to  appoint  a  guard- 
ian for  the  estate  of  Nels  Martenson,  alleg- 
ing in  the  petition  that  Martenson  was  an  In- 
sane person,  incarcerated  in  the  state  Insane 
asylum  at  Stellacoom,  Wash.;  that  he  had 
personal  and  real  property  situated  in  Pierce 
county  which  needed  the  care  and  attention, 
of  some  proper  person  as  guardian.  Tho 
petition  further  alleged  that  one  George  K. 
Gardner  was  a  suitable  and  proper  person  to 
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be  appointed  as  radi  gnardiut.  On  tbe  ffl- 
Ing  of  the  petition  tbe  court  fixed  a  time  and 
place  for  hearing  tlie  same  of  whlcb  dae  no- 
tice was  given  aa  required  by  statute.  At 
the  time  fixed  for  tbe  bearing  Andrew  Mar- 
tenson,  a  brother  of  the  insane  person,  ap- 
peared and  contested  tbe  proceeding,  aver- 
risg  In  his  pleadings  that  no  necessity  ex- 
isted for  appointing  a  guardian  aver  his 
brother's  estate,  but  that,  if  tbe  court  deem- 
ed such  an  appointment  necessary,  he  him- 
self was  a  suitable  and  proper  person  to  be 
appointed  such  guardian,  and  prayed  for  his 
own  appointment  A  hearing  was  bad  on 
the  Issues  thus  made,  resulting  in  tbe  ap- 
pointment of  tbe  person  named  In  the  origi- 
nal petition.  From  tbe  order  of  appointment 
made,  the  contestant  appeals. 

The  evidence  Introduced  at  the  hearing 
was  brief,  but,  brief  as  It  is.  It  does  not  re- 
qoire  a  special  review.  Enough  appears  to 
show  that  there  had  t>een  a  probable  mlsap- 
propriation  of  the  Insane  person's  estate,  and 
that  It  was  not  likely  that  tbe  property  mis- 
appropriated would  be  returned  if  the  con- 
testant was  appointed  guardian.  Conceding 
that,  nnder  normal  conditions,  a  brother  has 
a  preference  right,  over  a  person  not  so  re- 
lated, to  be  appointed  guardian  of  bis  Insane 
brother's  estate,  we  find  in  the  appointment 
here  made  no  abuse  of  discretion  on  the  part 
of  tbe  court 

The  order  appealed  from  Is  affirmed. 

CBOW,  0.  J.,  and  MOUNT,  MORRIS,  and 
PARKER,  JJ„  concur. 


LEWIS  ▼.  DEAN. 

(Supreme  Oonrt  of  Washington.    Dec.  12, 1913.) 

JOIWT  ADVmmJBES    (I    6*)— CONTBACTS— Bvi- 
DKRCS. 

Evidence  held  not  to  show  that  defendant 
agreed  to  assume  half  the  losses  occurring  in 
tbe  specnlation,  for  which  plaintiff  advanced 
tbe  funds. 

[Ed.  Note.— For  other  eases,  see  Joint  Ad- 
Tentures,  Cent  Dig.  17;  Dec.  Dig.  i  6.*] 

Department  1.  Appeal  from  Superior 
Court.  King  County;  X  T.  Ronald,  Judge. 

Action  by  C.  D.  liewls  against  W.  S.  Dean. 
From  the  Judgment  rendered,  both  parties 
appeal.  Reversed  and  remanded,  with  in- 
atmctlons  to  dirnntsB. 

Peters  &  Powell,  of  Seattle,  for  plaintiff. 
Ira  Bronson  and  J.  S.  Robinson,  both  of 
Seattle,  for  defendant 

60SB,  J.  This  Is  a  suit  upon  an  alleged 
oral  contract  Tbe  case  was  tried  to  the 
court,  and  both  parties  have  appealed. 

The  statute  (Kern.  &  Bal.  Code,  |  1736) 
puts  the  Irarden  upon  us  of  trying  tbe  case 
opon  tbe  facts  de  nora  It  provides  that: 
"*  *  •  In  actions  legal  or  equitable, 
tried  by  the  conrt  below  without  a  jury. 


wherein  a  statement  of  facts  or  bill  of  excep- 
tions shall  have  been  certlfled,  tbe  evidence 
of  facts  shown  by  such  bill  of  exceptions  or 
statement  of  facts  shall  be  examined  by  the 
Supreme  Court  de  novo,  •  •  •  and  the 
cause  shall  be  determined  by  the  record  on 
appeaL  •  •  ••*  The  burden  of  proof  is 
upon  the  plalntUt  to  establish  his  case  by  a 
preponderance  of  tbe  evidence.  This  we 
think  he  has  failed  to  do.  In  most  respects 
there  Is  a  direct  conflict  in  the  testimony. 
Tbe  material  facts,  which  are  few  and 
simple,  are  these:  Tbe  plaintiff  was  a  man 
of  business  experience,  engaged  in  buying 
and  selling  timber  lands.  Tbe  defendant, 
while  not  a  broker,  bought  and  sold  stocks 
on  margin.  Tbe  two  were  intimate  acquaint- 
ances, occupying  tbe  same  office  room.  Tbe 
plaintiff  became  Interested  in  tbe  defendant's 
speculations,  and.  In  November,  1908,  gave 
him  $250  to  "use  as  he  did  his  own."  Plain- 
tiff says  they  agreed  to  share  the  profits,  and 
"my  understanding  was  he  was  to  assume 
one-half  of  the  losses."  This  the  defendant 
denies.  His  testimony  is  that.  If  losses 
should  occur,  there  would  be  no  division  of 
tbe  profits  until  tbe  losses  were  recouped. 
From  tbe  |250  large  profits  were  reaped,  and 
in  June  tbe  plaintiff  advanced  $1,600,  and  in 
August  $250  more,  whlcb  tbe  defendant  plac- 
ed in  stocks  upon  margin.  Some  small  prof- 
its were  realized  from  these  sums.  In  De- 
cember, 1900,  tbe  price  of  stocks  declined, 
and  serious  losses  were  threatened.  The 
plaintiff  says  that  be  then  asked  defendant 
if  he  was  going  to  bear  any  losses,  and  that 
the  defendant  said  be  was  not ;  that  be — tbe 
plaintiff— then  "repeatedly"  told  the  defend- 
ant that.  If  he  was  not  going  to  share  the 
losses,  "I  would  have  him  immediately  dis- 
pose of  the  stock,  and  save  what  I  could  out 
of  the  investment"  But  be  later  says,  "I 
don't  know  that  I  did"  tell  him  that  The 
defendant  says  the  plaintiff  neither  asked 
blm  to  close  the  account  nor  complained  be- 
cause he  declined  to  bear  a  part  of  tbe  losses. 
Plaintiff  further  says  that  defendant  then 
promised  blm  that,  if  be  would  leave  blm 
alone,  he  thought  stocks  bad  reached  tbe 
bottom,  and  he  would  return  tbe  money, 
with  Interest  This  tbe  defendant  flatly  de- 
nies. He  says,  however,  that  he  told  tbe 
plaintiff  that  from  past  experience  he  believ- 
ed that  stocks  had  reached  the .  bottom  and 
would  advance,  and  that  they  would  "get 
out  all  right,"  and  that  be  did  not  make  a 
guaranty  or  promise.  This  constitutes  the 
agreement  upon  which  tbe  plaintiff  relies. 
The  testimony  taken  as  a  whole  fairly 
shows  that,  at  tbe  time  the  plaintiff  claims 
the  defendant  made  this  promise,  stocks  bad 
materially  declined.  Tbe  plaintiff  says  that 
the  defendant  represented  that  they  bad  then 
dropped  about  five  points,  which  would  be 
$1,000.  Following  tbe  conversation  the  de- 
fendant   continued    to    handle    the    stocks. 
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They  failed  to  advance,  and  by  June,  1910, 
the  defendant  testifies  that  the  money  was 
lost,  and  that  he  had  advanced  about  $160 
to  protect  the  plaintiff's  margins.  The  de- 
fendant asserts  that  In  January,  1910,  he 
advised  the  plaintiff  that  his  account  was 
about  exhausted.  This  the  plaintiff  denies. 
The  plaintiff  made  no  demand  for  a  re- 
turn of  his  money  until  December,  1910, 
when  he  brought  suit  for  $2,000.  The  court 
gave  Judgment  for  this  amount,  less  $357.75, 
profits  which  bad  theretofore  been  paid  to 
the  plaintiff. 

The  defendant  at  all  times  Icept  plalntlfTs 
accounts  separate  from  his  own,  and  the 
books  were  In  the  office,  and  at  all  times  ac- 
cessible to  the  plaintiff.  The  plaintiff  ad- 
mits that,  after  the  alleged  agreement  to 
purchase  the  stock,  the  defendant  frequently 
reported  to  Mm  the  condition  of  the  stock 
market,  and  says  that  he  on  several  occa- 
sions asked  him  to  advance  more  money  to 
protect  the  account  The  defendant  admits 
that  he  continued  to  report  the  condition  of 
the  stock  market  to  the  plaintiff,  but  denies 
that  he  ever  asked  him  to  advance  money. 
The  plaintiff  says  that,  after  the  stock  de- 
clined In  December,  1909,  the  defendant  call- 
ed upon  him  three  times  to  advance  addi- 
tional money;  that  he  answered  that  he 
would  not  put  up  any  more;  that  "I  was 
content  to  let  the  money  be  returned  to  me." 
He  was  then  asked,  "What  did  yon  say  to 
him?"  and  answered,  "I  refused.  I  simply 
refused  to  put  up  any  more  money."  "Q. 
What  reason  did  you  give?  A.  I  don't  know 
that  I  expressed  any  reason.  Q.  You  never 
referred  to  the  fact,  then,  did  you,  that  yon 
didn't  have  to  because  he  was  to  pay  you 
back  the  money?  A.  I  don't  recall  referring 
to  that ;  no,  sir.  Q.  Why  would  he  ask  you 
to  put  up  money  if  he  had  made  that  agree- 
ment with  you  that  you  Just  referred  to? 
A.  I  don't  luiow,  unless  the  stock  market 
went  down,  kept  going  down,  and  I  didn't 
know  his  object  In  doing  that,  but  he  ask- 
ed me  on  two  or  three  occasions  to  put  up 
additional  money."  From  what  has  preceded 
it  will  be  observed  that  the  plaintiff  first 
says  that  he  repeatedly  told  the  defendant 
that.  If  he  did  not  take  his  stock,  he  would 
require  It  to  be  sold,  and  later  says  that  he 
did  not  tell  him.  He  first  asserts  that,  when 
called  upon  to  advance  money  after  the  al- 
leged sale,  he  told  the  defendant  that  he 
was  content  to  let  the  money  be  returned  to 
Um,  and  again  he  says  that  he  did  not  teU 
him  anything  about  It.  As  opposed  to  these 
inconsistencies  the  defendant's  testimony 
seems  to  ring  true.  A  careful  reading  of  the 
record  has  convinced  us  that  the  defendant, 
in  December,  1909,  when  the  alleged  promise 
was  made,  while  realizing  that  stocks  had 
materially  declined,  was  optimistic  as  to  the 
future,  and  that  he  merely  said  to  the  plain- 
tiff that  be  believed  stoclts  had  reached  the 


bottom,  and  that  they  wonld  recover,  without 
any  promise  to  return  the  plaintiff's  money. 
The  query  is.  If  stocks  had  materially  de- 
clined, and  the  stock  market  was  In  bad 
condition,  why  should  the  defendant  hare 
promised  the  plaintiff  to  return  his  mooey, 
which  would  be  In  effect  to  take  his  stock 
at  a  price  materially  in  excess  of  its  value? 

We  have  not  overlooked  the  fact  that  the 
trial  court  found  that,  at  the  time  of  the  al- 
leged sale,  the  price  of  the  stocks  had  not  de- 
clined. We  are  persuaded  that  the  trial 
court  attached  too  much  Importance  to  the 
paper  value  of  the  stocks  as  shown  upon  the 
defendant's  books.  They  were  carried  on  hla 
books  at  their  purchase  price,  and  do  not 
show  the  dally  market  fluctuations.  We 
think  the  plaintiff  has  failed  to  sustain  the 
burden  which  the  law  puts  upon  him;  that 
is,  that  he  has  failed  to  prove  the  contract 
which  he  alleged,  by  a  preponderance  of  the 
evidence. 

The  Judgment  la  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss. 

CROW,  O.  J.,  and  ELLIS,  CHADWICK, 
and  MAIN,  J  J.,  concur. 


BAKER  et  aL  t.  XAKIMA  VALLEY  CANAL 
CO. 

(Supreme  Court  of  Washington.    Dec.  26, 1913.) 

1.  Mechanics'    Liens    (|    72*) —  Statutes - 
oonstbuction. 

Under  Rem.  &  Bal.  Code,  §  1129,  declarin!: 
that  every  person  making  or  furnishing  material 
to  be  used  in  the  construction  or  repairing  of 
any  ditch  or  flume  has  a  lien  for  the  labor  per- 
formed or  the  material  famished,  whether  per- 
formed at  the  instance  of  the  owner  or  his  agent, 
and  that  every  contractor,  subcontractor,  agent 
builder,  or  person  having  charge  of  the  work 
shall  be  held  an  agent  of  the  owner,  a  material- 
man, who  engaged  plaintiffs  to  prepare  the  ma- 
terial, cannot  be  held  an  agent  of  the  owner  for 
the  purpose  of  giving  them  a  Hen. 

[Ed.  Note. — For  other  cages,  see  Mechanics' 
Liena,  Cent.  Dig.  |  86;   Dec.  Dig.  g  72.*] 

2.  Mechanics'    Liens    (§    72*)  — Statotes- 

CONSTBDCTION — "SUBCONTBACTOB"  —  "MA- 
lEBIALlLAN." 

Where  a  contractor  engaged  in  reconstruct- 
ing a  canal  ehtered  into  a  contract  with  plain- 
tiffs' employer  for  the  latter  to  furnish  sand 
and' gravel  to  be  used  in  constructing  the  canal. 
plaintiffs'  employer  was  a  "materialman,"  and 
not  a  contractor,  "subcontractor,"  architect, 
builder,  or  a  person  in  charge  of  the  construc- 
tion of  the  work,  within  Rem.  k  BaL  Code,  I 
1129,  declaring  that  every  conl/actor,  subcon- 
tractor, architect,  builder  or  person  having 
charge  shall  be  held  to  be  the  a^ent  of  the  ovrner 
for  the  purposes  of  the  establishment  of  a  lien 
in  favor  of  a  person  performing  labor  at  the  in- 
stance of  the  owner's  agent,  and  hence  such 
laborers  are  not  entitled  to  a  lien,  even  tbongh 
the  sand  and  gravel  prepared  by  them  went  in- 
to the  construction  of  the  canal. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  g  86 ;    Dec.  Dig.  f  72.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7.  pp.  6704,  6705;  vol.  8,  p.  7806;  vol.  5, 
p.  4409 ;   vol.  8,  p.  7718.] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Ker-No.  Series  A  Rep'r  Indexes 
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i.  ilMCBAsica'  Lnsns  (|  99*>— Rioht  to  Lnif 

-SUBIOOATIOIT. 

Where  a  mAterUlman  did  not,  within  five 
days  after  the  first  delivery  of  the  materiaU. 
Dotifr  the  owner  in  writing  in  accordance  with 
Laws  1911,  c.  77,  p.  376,  that  he  was  famish- 
ing Uie  materials,  laborers  engaged  by  him,  even 
if  entitled  to  subrogation  to  his  lien  because 
tlie  products  of  their  labor  went  into  the  niate- 
riala,  are  not  entitled  to  a  lien  on  the  structure. 
[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uena,  Gent  Dig.  H  131,  132 ;  Dec.  Dig.  |  99.*] 

1  Affial  and  Brbob  (I  842*)— QuKsnoNB 
Rkv]ewabi«— QussnoRB  of  Law. 
Where  the  facts  were  undisputed,  the  ques- 
tion whether  plaintiffs  were  entitled  to  a  me- 
chanic'i  lien  is  one  of  law,  and  hence  the  de- 
tensinstion  of  the  trial  court  on  that  issue  may 
be  reviewed  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Apiteal  and 
Error,  Cent 'Dig.  H  3316-3330;  Dec  Dig.  | 
842.*/ 

5.  Appeal  ahd   Esbob   (J   1009*)— Rivi*w— 

FlHDINOS. 

In  an  equity  case  the  finding  of  the  trial 
conrt,  though  entitled  to  weight,  is  not  binding 
on  the  Supreme  Court;  the  case  being  trisble 
de  novo  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3870-^978;  Dec.  Dig.  | 
1009.*] 

6.  MicHAinoa'  LuRS  (i  6*)— Statctxs— Con- 

BTRUCnON. 

While  mechsnics'  lien  laws  should  receive 
liberal  construction,  the  construction  may  not 
be  DDfair,  even  in  ue  interests  of  laborers  and 
materialmen. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  3,  5;  Dec.  Dig.  |  5.*] 

Department  1.  Appeal  from  Superior 
Court,  Takima  County;  ThoB.  E.  Grady, 
Judge. 

Action  by  George  Baker  and  others  against 
the  Yakima  Valley  Canal  Company,  a  cor- 
poration, and  another.  From  a  judgment  for 
plaintifFs,  the  defendant  named  appeals.  Re- 
versed and  remanded  for  dismissal. 

Ent^ehart  &  Rlgg  and  H.  J.  Snlvely,  all  of 
North  Yakima,  for  appellant  Roberta  & 
Uddl,  of  North  Yakima,  tor  respomdenta. 

ELLIS,  J.  The  plaintilfB  in  this  action 
seek  to  establish  liens  upon  the  irrigating 
canal  of  the  defendant  Taklma  Valley  Canal 
Company  for  labor  performed  by  them  for 
the  defendant  Betts  in  screening  sand  and 
gravel  used  by  defendant  Powell  in  recon- 
structing the  canaL  The  ftocts  are  simple 
and  practically  nndisputed.  The  defendant 
W.  F.  Powell  entered  into  a  written  contract 
with  the  defendant  canal  company  to  recon- 
struct approximately  11,000  feet  of  its  canal, 
according  to  certain  plans  and  spedflcations, 
and  at  its  own  cost  and  expense  to  perform 
all  the  work  and  fnmish  all  the  materials 
called  for  In  the  spedflcationB,  excepting  the 
reinforcing  steel.  The  work  called  for  In  the 
spedflcations  was  the  excavation  and  grad- 
ing of  the  foundations  for  the  flume  and  the 
construction  of  a  reinforced  concrete  flume 
thereon,  and,  at  one  point,  a  concrete  siphon. 
The  defendant  canal  company  owned  the 
ri{At  of  way  upon  which  the  canal  was  re- 


constructed. The  work  was  done,  and  mate- 
rials used  were  cement,,  sand,  gravel,  and 
steel.  The  sand,  gravel,  and  cement  were 
mixed  together,  and,  with  the  reinfordng 
steel,  constituted  the  fiitfshed  structure.  The 
evidence  is  too  plain  for  controversy  that  the 
defendant  W.  C.  Betts  made  an  oral  agree- 
ment with  Powell  to  furnish  sand  and  gravel 
at  an  agreed  price  of  65  cents  a  yard.  Betts 
had  his  own  screening  machinery  and  sand 
and  gravel  bins,  and  was  to  deliver  the'  ma- 
terials in  his  own  bins,  from  which  Powell 
was  to  haul  them  to  the  place  of  construc- 
tion. Betts  set  up  his  machinery  at  a  certain 
sand  bar  in  the  Natchez  river,  at  a  point 
about  200  yards  from  the  nearest  point  of 
the  canal  right  of  way,  and  about  one-fourth 
of  a  mile  from  the  place  where  the  work  of 
reconstruction  was  in  progress.  The  plain- 
tUts  were  employed  by  Betts  in  scraping  up,' 
screening,  and  separating  the  sand  and  grav- 
el, storing  these  materials  In  the  bins,  and  in 
running  machinery  for  that  purpose.  As  to 
the  agreement  with  Betts,  Powell  testified: 
"He  was  to  furnish  me  the  sand  and  gravel 
for  so  much  a  yard  in  the  bins  at  his  ma- 
chine." The  witness  Hillls  Betts,  son  of  the 
defendant  W.  C.  Betts,  testified  that  be  did 
not  know  the  particulars  of  the  agreement, 
but  that,  as  be  understood  it,  his  father  was 
to  furnish  gravel  for  the  work  from  the  Natch- 
ez river,  and  that  the  plaintiffs  were  em- 
ployed to  scrape  the  gravel  up  into  the  ele- 
vator with  slip  scrapers;  that  the  elevator 
carried  it  to  a  rotary  screen,  and  the  screen 
dropped  it  Into  the  bins  and  bunkers,  from 
which  Powell's  teams  took  it  away.  The  de- 
fendant W.  C.  Betts,  testifying  to  what  his 
agreement  was,  said:  "I  was  to  deliver  the 
gravel  in  the  bunkers  at  the  screen,"  and 
that  he  was  to  receive  for  it  "65  cents  per 
yard  in  the  bias  at  the  machine."  He  also 
testified  that  he  employed  all  of  the  plalntifTs 
in  preparing  the  sand  and  gravel.  There  was 
evidence  to  the  effect  that  the  screening  plant 
belonged  to  W.  C.  Betts.  There  was  no  evi- 
dence that  either  Powell  or  the  canal  compa- 
ny furnished  it  or  had  any  Interest  In  it 
Betts  testified  that  be  had  operated  the  same 
plant  at  other  places,  and  that  some  of  the 
plaintiffs  had  worked  for  him  in  connection 
therewith  before.  Judgments  by  default 
were  entered  against  the  defendant  W.  C. 
Betts  for  the  amounts  due  to  the  plaintiffs, 
the  action  was  dismissed  as  to  the  defend- 
ant Powell,  and  a  decree  was  entered  estab- 
lishing and  foreclosing  liens  in  favor  of  all 
of  the  plaintiffs  save  one  Burnett  upon  the 
irrigating  canal  of  the  defendant  canal  com- 
pany. From  that  decree  the  defendant  canal 
company  prosecutes  this  appeal. 

[1]  The  respondents  contend  that  W.  C. 
Betts  was  a  subcontractor,  and,  as  such,  the 
statutory  agent  of  the  canal  company  in  em- 
ploying the  laborers  who  screened  the  sand 
and  gravel.    The  appellant  insists  that  Betts 


*For  otliar  cases  lae  same  topic  and  ncUon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Serlea  *  Rep'r  IndezM 


Digitized  by  LjOOQIC 


344 


137  PACIFIO  BBPOBTBB 


(Wash, 


was  a  materialman,  and  had  no  part  In  the 
actual  construction  of  the  canal,  and  hence 
there  was  no  basis  in  the  facts  for  a  statu- 
tory agency.  The  statute  under  which  these 
liens  were  claimed,  Bern.  &  Bal.  Code,  i  1129, 
80  far  as  pertinent,  reads  as  follows:  "Eirery 
person  performing  labor  upon  or  furnishing 
material  to  be  used  in  the  construction,  al- 
teration or  repair  of  any  •  •  •  ditch, 
dyke,  flume,  •  •  •  or  any  other  struc- 
ture •  •  •  has  a  lien  upon  the  same  for 
the  labor  i)erformed  or  material  furnished 
by  each,  respectively,  whether  performed  or 
furnished  at  the  Instance  of  the  owner  of  the 
property  subject  to  the  lien  or  his  agent; 
and  every  contractor,  subcontractor,  archi- 
tect, builder  or  person  having  charge,  of  the 
construction,  alteration  or  repair  of  any 
property  subject  to  the  lien  as  aforesaid, 
shall  be  held  to  be  the  agent  of  the  owner 
tor  the  purposes  of  the  establishment  of  the 
lien  created  by  this  chapter."  An  analysis 
of  this  section,  as  it  seems  to  us,  clearly  sus- 
tains the  appellant's  contention.  The  lien 
for  labor  is  accorded  for  work  performed  up- 
on the  ditch  or  flume,  and  at  the  Instance  of 
the  owner  or  his  agent  No  lien  is  accorded 
tor  labor  performed  in  the  preparation  of 
materials  being  furnished  by  the  material- 
man, and  at  the  Instance  of  the  materialman. 
This  seems  plain  from  the  language  of  the 
first  clause  of  the  section.  All  doubt,  if 
there  could  be  any,  is  removed  by  the  next 
qlause  of  the  same  section,  which  makes  only 
the  contractor,  subcontractor,  architect, 
builder,  or  person  having  charge  of  the  con- 
struction the  agent  of  the  owner  for  the  pur- 
pose of  establishing  the  lien.  The  statutory 
agency  Is  confined  to  the  persons  named.  A 
materialman  is  not  one  of  them. 

[2]  Betts  employed  all  of  the  respondents. 
According  to  their  own  testimony,  they  per- 
formed labor  for  him  alone.  There  was  not 
a  glimmer  of  evidence  that  the  respondents 
did  any  work  at  the  request  of  any  one  else. 
Neither  of  the  respondents  testified  that  he 
was  employed  by,  or  looked  to,  either  the 
canal  company  or  to  Powell  for  his  pay. 
Neither  Betts  nor  any  of  his  employes  had 
any  part  in  the  actual  work  of  constructing 
the  canaL  Betts  was  clearly  a  matedalman^ 
Flnlay  v.  Tagholm,  62  Wash.  341,  113  Pac. 
1083.  He  was  not  the  contractor,  nor  a  sub- 
contractor, architect,  or  builder,  nor  did  be 
have  charge  of  the  construction  of  the  canal 
or  any  part  of  it  "A  subcontractor  is  one 
who  takes  from  the  principal  contractor  a 
specific  part  of  the  work,  and  the  term  does 
not  include  laborers  or  materialmen.  £\irm- 
ers*  Loan  ft  Trust  Co.  v.  Canada  &  St  Liouis 
B.  Co.,  127  Ind.  280,  26  N.  B.  784,  11  li.  E.  A. 
740."  Young  Men's  Christian  Association  v. 
Gibson,  58  Wash.  307,  314,  108  Pac.  766,  769. 
Betts  merely  furnished  the  sand  and  gravel 
used  in  the  work.  Just  as  some  one  else  fur- 
nished the  cement,  and  still  another  the 
steeL  If  he  was  a  subcontractor,  then  every 
materialman  would  fall  within  that  class, 


and  the  distinction  manifestly  Intended  by 
the  statute  would  be  obliterated.  He  was 
not  a  statutory  agent  of  the  owner  by  any 
construction  of  the  statute,  however  liberal. 
To  bold  that  he  was  would  be  to  legislate, 
not  to  construe.  "If  one  who  furnishes  the 
sashes,  doors,  and  glass  for  a  building  is  a 
subcontractor,  every  materialman  would  fall 
in  that  class,  and  such  construction  would 
nullify  the  plain  terms  of  th6  statute.  The 
argument  that  the  contract  to  furnish  the 
material  is  an  entirety,  and  tb&t  it  is  difficult 
to  comply  with  the  statute,  is  one  that  should 
be  addressed  to  another  department  of  the 
state  government  We  are  not  responsible 
for  the  wisdom  or  the  expediency  of  the 
law."  Finley  v.  Tagholm,  62  Wash.  341,  344, 
345,  113  Pac.  1083,  1084.  See,  also,  Mnnroe 
v.  Clark  (Me.)  77  Aa  696,  80  L.  B.  A 
(N.  S.)  82. 

[3]  The    statute    makes,    and    preserves 
throughout,  a  distinction  between  material- 
man and  subcontractora    It  accords  a  lien 
to  both,  but  upon  different  conditlona    The 
materialman  must   within   five   days  after 
the  first  delivery  o^  materials,   deliver  or 
mail  to  the  owner  of  the  property  a  notice 
in  writing  that  he  is  furnishing  the  mate- 
rials,   liaws  of  1911,  p.  376.    It  was  testified 
and  tacitly  admitted  that  no  such  notice  was 
delivered  or  mailed  in  this  instance.    Even 
if  it  could  be  held  that  the  laborers  employed 
by  Betts  might  be  subrogated  to  his  right  of 
lien  as  a  materialman  because  their  labor 
had  gone  into  the  materials  (a  thing  not  de- 
cided because  not  before  us),  still   such  a 
holding  would  not  avail  them  here,  since  the 
specific  condition  for  a  lien  in  Betts'  favor 
for  the  materials  furnished  Vas  never  per- 
formed.    Culbert  v.  Lindvall,  73  Wash.  643, 
132  Pac.  729.    Conceding  that  the  X/egislature 
intended  to  provide  a  lien  for  all  laborers, 
it  would  still  be  manifest  that  if  these  labor- 
ers could  have  had  a  Uen  it  cotild  only  be  as 
against  Betts  and  on  his  plant  under  section 
1149,  Bem.  &  BaL  Code,  which  gives  a  Uen  to 
laborers  employed  by  a  manufacturer  on  the 
manufacturing  plant  in  which  they  are  em- 
ployed.    Whether  Betts'  plant  was   such  a 
plant  as  would  properly  fall  wltbln  that  sec- 
tion we  do  not  here  decide^  since  tlie  lien 
here  claimed  is  not  asserted  under  tbat  sec- 
tion.   It  is,  however,  the  only  section  of  all 
the  Uen  statutes  to  which  a  planslble  argu- 
ment for  a  Uen  on  anything  In   favor  ot 
these  respondents  could  be  addressed. 

The  respondents  assert  that  the  screen- 
ing apparatus  was  placed,  at  PoweU's  direc- 
tion, where  it  was  most  serviceable,  relative 
to  the  balance  of  the  work.  No  citation  to 
tbe  record  in  support  of  this  statement  Is 
made,  and  a  careful  reading  o£  tlie  record 
fails  to  disclose  any  such  testimony.  In  any 
event  that  circumstance  would  be  ImmateriaL 
The  apparatus  was  doubtless  located,  with  a 
view  to  the  convenience  of  aU  of  tlie  parties 
concerned. 

[4,C]  The  respondents  further  contend  that 
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the  trial  court,  baTlng  found  tbat  Betts  was 
a  sabcontractor,  and  the  qaestlon  InTolved 
being  not  one  of  law  bat  of  fact,  this  court  is 
not  at  liberty  to  disturb  that  .finding.  This 
contention  la  errpneoos  for  two  reasons:  In 
the  first  place,  on  nndlspnted  evidence  as  to 
the  facts,  whether  the  lien  arose  or  not  was 
a  question  of  law.  In  the  second  place,  this 
l8  a  trial  de  novo,  In  which  the  findings  of  the 
trial  conrt,  though  entitled  to  weight,  have 
no  binding  force  upon  ns.  Johns  t.  Arizona 
Fire  Insurance  Oa,  136  Pac.  120,  and  cases 
there  dted;  Bord  t.  Klngsley,  136  Pac.  1172; 
Lewis  T.  Dean,  137  Pac.  341 ;  Dougherty  t. 
Sou,  70  Wash.  407,  126  Pac.  924.  These  ded- 
dons  clearly  recognize  the  correct  rule  that 
findings  of  the  trial  court  In  a  case  triable 
de  noTO  will  be  sustained  only  when  sup- 
ported by  a  fair  preponderance  of  the  evi- 
dence. It  is  our  duty  In  such  a  case  to 
weigh  the  evidence.  That  Is  what  a  trial  de 
noTo  means. 

Bespondents  dte  decisions  from  other 
Jorlsdlctiona  to  the  effect  that.  In  order  to 
hare  a  lien  for  labor,  it  Is  not  necessary  that 
the  labor  be  performed  on  the  premises 
where  the  Improvements  are  actually  made, 
nils  is,  of  course,  true  If  the  labor  was  per- 
formed directly  for  the  owner,  or  for  the 
prlndpal  contractor,  or  for  his  sabcontrac- 
tor, who  has  undertaken  to  perform  some 
spedflc  part  of  the  work  of  actual  construc- 
tion. The  cases  dted  go  no  further.  In  E]vans 
Marble  Co.  v.  International  Trust  Co.,  101 
Hd.  210,  60  AtL  667,  10»  Am.  St  Rep.  668, 
4  Ann.  Cas.  831,  a  subcontractor,  by  contract 
with  the  prlndpal  contractor,  agreed  t& 
carve,  erect,  place,  and  fiinlsh  all  the  erterlor 
marble  work  on  a  certain  structure.  The 
statute  there  under  discnsaion  gave  a  lien 
for  labor  only.  The  sabcontractor  who  di- 
rected all  of  the  work  of  preparing  and  plac- 
ing the  marble  In  the  structure  was  accord- 
ed a  lien  for  his  labor.  The  right  to  a  lien 
in  favor  of  laborers  employed  by  him  was  not 
involved  nor  discussed.  In  S<9UineU  v.  Hub 
Brewing  Co.,  178  Mass.  288,  69  N.  B.  628,  It 
was  merely  held  tbat  a  lien  could  be  main- 
tained for  labor  performed  under  an  agree- 
ment with  the  property  owner  to  furnish  and 
erect  brewery  boilen  set  up  in  brickwork, 
with  all  pli>e  connections,  and  also  certain 
tankwork.  Part  of  the  work  was  done  at 
the  petitioner's  works  in  preparing  the  mate- 
lial.  The  lien  was  dalmed  by,  and  allowed 
to,  tlie  original  oontracton  for  preparing 
and  setting  up  tlie  hoUeta.  As  in  the  last 
case  dted,  no  rl^t  of  Uen  as  in  fkvor  of 
tbe  dalmanf  8  employes  was  dther  Involved 
or  discussed.  In  Daley  v.  Legate,  109  Ittua. 
267, 47  N.  E.  1013,  It  was  held  that  woriunen 
were  entitled  to  a  lien  for  labor  on  materials 
whldi  they  knew  were  intended  for  use  on 
a  building  whldi  thdr  employer  had  con- 
tracted to  bolld,  and  which  were,  in  fkct, 
■0  used,  though  the  work  was  done  in  the 
contractor's  own  yard.    In  Webster  t.  Beal 


Estate  Imp.  Co.,  140  Mass.  S26,  6  N.  B.  71, 
it  was  held  that  a  mechanic's  lien  for  labor 
In  hauling  sand  to  be  used  In  work  upon  a 
building  could  not  be  maintained.  The  stat- 
ute apparently  gave  no  lien  to  a  materialman 
as  such;  hence,  there  could  be  no  Uen  for 
hauling  the  sand,  since  the  work  was  not  con- 
nected with  the  actual  building  of  the  struc- 
ture. This  case,  like  the  last  one  dted,  so 
far  as  it  has  any  bearing  upon  the  question 
here  presented,  is  contrary  to  the  respond- 
ents^ contention.  In  Wilson  t.  Sle^ter,  131 
Mass.  177,  the  laborer  was  employed  by,  and 
the  labor  was  performed  directly  for,  the 
principal  contractor,  and  consisted  in  prepar- 
ing finish  for  certain  houses.  Had  the  dalm- 
ants  in  the  case  here  involved  been  employed 
by  the  original  contractor,  Powell,  the  case 
dted  would  be  apposite.  On  the  facts  here 
it  is'  not  These  dedslons  dearly  sustain  the 
position  that,  in  order  to  maintain  a  Uen  for 
labor  against  the  structure  itself,  the  labor 
must  dther  be  performed  directly  for  the 
owner,  or  for  the  original  contractor,  or  for 
a  subcontractor  who  has  contraded  to  build 
some  part  of  the  actual  structure. 

[I]  Finally,  we  say  that  since  the  statute 
clearly  contemplates  a  distinction  between 
subcontractors  and  materialmen,  the  Une  of 
distinction  contemplated  by  the  statute  be- 
tween these  two  must  be  definitely  drawn 
somewhere;  otherwise  the  owner  of  prop- 
erty would  never  know  how  to  protect^  him- 
self. He  would  never  know  when  or  where 
even  to  seek  the  Information  necessary  to 
protect  himself.  He  can  reasonably  be  ex- 
pected to  know  of  a  subcontract,  and  the 
work  performed  in  carrying  it  out  because 
the  work  of  the  subcontractor,  or  some  part 
of  it,  is  performed  upon  the  property,  and  in 
the  actual  construction  of  the  improvement 
It  would  be  wholly  unreasonable  to  expect 
him  to  go  afield  and  investigate  as  to  aU 
labor  performed  by  employes  of  materialmen 
furnishing  the  various  materials  oaed  in  the 
work;  none  of  such  labor  being  connected 
with  the  actual  work  of  construction,  nor  per- 
formed upon  his  premises.  The  statute  must 
be  UberaUy  construed,  but  a  Uberal  con- 
struction does  not  mean  an  unfair  construc- 
tion, even  In  the  interest  of  a  favored  dass. 

The  decree  foredoslng  the  aUeged  Uens  Is 
reversed,  and  the  cause  is  remanded  for  dis- 
missal as  to  the  appeUant  canal  company. 

.  OBOW,  a  J.,  and  MAIM,  OHADWICK, 
and  OOSB,  JJ.,  concur. 


ALTIER  V.  HAINSWORTH. 
(Sopreme  Court  of  Wasliingtoii.    Dec.  27, 1913.) 
Dakaoss  (I  ISO*)— Febsohal  Iitjubibb— Ex- 

CK8SIVBNE88. 

An  award  of  $3,000  in  favor  of  plaintitT,  a 
switchman  30  years  of  age,  who  waa  earning 
$125  per  month  at  the  time  of  the  injury  and 
who  was  incapacitated  by  reason  of  the  breaking 


•Far  othar  i 


I  ■••  uiM  topie  and  (action  NXJMBBR  In  Dm.  Dig.  4  Am.  Dig.  Key-No.  BcrlM  *  Rap'r  IndaxM 


Digitized  by  LjOOQIC 


346 


1S7  PACIFIC  REPORTEB 


(Okl 


of  hia  leg  and  dislocation  of  bia  ankle  for  over 
five  months,  and  whose  injuries  were  not  com- 
pletely healed  at  the  trial  seven  months  after 
the  accident,  is  not  excessive. 

TEd.  Note.— For  other  cases,  see  Damn;es, 
Cent  Dig.  $f  357-367,  370;   Dec.  Dig.  {  130.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  GllUam,  Judge. 

Action  by  John  W.  Altler  against  J.  Wal- 
ter Hainswortb.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Hughes,  McMlcken,  Dovell  &  Ramsey,  of 
Seattle,  for  appellant.  Geo.  L.  Palmer,  of 
Spokane,  and  Chas.  D.  Fuller,  of  Seattle,  for 
respondent 

PARKER,  J.  The  plaintiff  seeks  recovery 
-of  damages  for  personal  injuries  which  lie 
claims  resulted  to  him  from  the  negligence  of 
the  defendant  in  the  driving  of  an  automo- 
bile. A  trial  before  the  court  and  a  jury  re- 
sulted in  a  verdict  in  favor  of  the  plaintiff 
for  $5,000.  After  hearing  argument  upon  the 
-defendant's  motion  for  a  new  trial,  rested 
upon  the  ground  of  excessive  verdict,  among 
others,  the  court  was  of  the  opinion  that  the 
defendant  would  be  entitled  to  a  new  trial 
upon  that  ground  unless  the  plaintiff  would 
remit  from  the  verdict  the  sum  of  $2,000  and 
permit  judgment  to  be  entered  in  his  favor 
for  $3,000  only.  This  the  plaintiff  did,  and 
Judgment  was  accordingly  rendered  in  his 
favor  against  the  defendant  for  $3,000,  from 
whlcli  the  defendant  has  appealed  to  this 
-court  No  question  is  here  presented  other 
than  that  of  the  alleged  excessiveness  of  the 
verdict 

There  was  ample  evidence  tending  to  show, 
And  which  would  warrant  the  jury  in  believ- 
ing, the  following :  The  plaintiff,  at  the  time 
of  the  injury,  was  30  years  old,  was  then  in 
good  health,  and  was  earning  $125  per  month 
as  a  switchman  for  the  Northern  Pacific  Rail- 
way Company,  with  which  company  he  had 
permanent  employment  as  such.  The  injuries 
for  which  he  here  seeks  recovery  consisted 
of  the  breaking  of  the  fibula  bone  of  his  right 
-leg  and  the  dislocation  of  his  right  ankle. 
As  a  result  of  these  injuries,  his  ankle  and 
leg  were  required  to  be  kept  in  a  cast  for 
eight  weeks,  he  walked  on  crutches  for  four 
months,  and  was  required  to  refrain  from  his 
usual  vocation  for  five  months,  causing  blm 
a  loss  In  wages  of  some  $600  to  $700.  He 
has  also  been  required  to  refrain  from  wotk. 
to  some  extent  since  then.  At  the  time  of  the 
trial  in  the  superior  court  which  occurred 
approximately  seven  months  after  he  was 
Injured,  he  had  not  recovered.  His  ankle  at 
times  becomes  swollen  and  painful,  and  he 
is  not  able  to  perform  his  work  with  the  ease 
and  efficiency  he  had  been  able  to  do  prior 
to  receiving  the  Injuriea  To  what  extent  he 
will  be  BO  afflicted  in  the  future  Is  problem- 
atlcaL  The  decisions  of  the  courts  do  not 
famish  any  rule  for  the  measuremnt  of  dam- 


ages whldi  can  be  applied  with  any  d^ree  of 
exactness.    This  is  necessarily  so  by  reason 
of  the  varying  conditions  and  circumstances 
attending  different  injuries.    In  view  of  the 
facts  disclosed  by  the  evidence  in  this  case, 
which  we  have  summarized  in  so  far  as  the 
nature  and  extent  of  respondent's  injuries 
are  concerned,  we  are  quite  clear  that  we 
cannot  say  that  the  awarding  him  of  $3,000 
by  the  Judgment  of  the  trial  court  was  ex- 
cessive.    Our  views  expressed  In  Payne  v. 
Whatcom  County  R.  &  L.  Co.,  47  Wash.  342, 
91  Pac.  1084,  and  Keane  v.  SeatUe,  55  Wash. 
622,  104  Pac.  819,  are  in  harmony  with  the 
conclusion  here  reached,  though  those  deci- 
sions, like  all  others  upon  such  questions,  are 
only  of  aid  here  by  way  of  an  analogy  which 
seldom,  if  ever,  is  capable  of  exact  applica- 
tion. 
The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  MOUNT,  MORRIS,  and 
FULLERTON,  JJ.,  concur. 


LEONARD  v.  SHOWALTER 
(Supreme  Court  of  Oklahoma.     Dec.  20,  1913.) 

(Syllaiut  iy  the  Court.) 

1.  Appeal  and  Ebbob  (S  1015*)— Qbantino 
New  Tbial. 

The  ruling  of  the  trial  court  in  setting 
aside  the  verdict  of  the  jury  and  granting  a  new 
trial  will  not  be  disturbed  on  appeal,  unless  it 
clearly  appears  from  the  record  that  the  trial 
court  erred  in  a  pure,  simple,  and  unmixed  ques- 
tion of  law  and  but  for  such  error  would  not 
have  so  ruled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  \  1016.*] 

2.  Appeal  and  Ehbob  («  1097,  1195*)— Law 
or  Case — Subsequent  Pbocekdinos. 

The  opinion  in  a  cause  appealed  to  ttiis 
court  and  remanded  for  further  proceedings  is 
the  law  of  that  case  in  the  trial  court  as  well  as 
in  this  court  on  any  subsequent  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4358-1368,  4^7,  4661- 
4665 ;   Dec.  Dig.  §{  1097,  1195.*] 

Commissioners'  Opinion,  Division  Mo.  2. 
Error  from  District  Court,  Muskogee  Coun- 
ty; R.  P.  De  Graffenried,  Judge. 

Action  by  H.  P.  Showalter  against  B.  V. 
Leonard,  administrator  of  the  estate  of  Gran- 
ville Ryles,  deceased.  Judgment  for  defend- 
ant and,  from  an  order  granting  a  new  trial, 
he  brings  error.     Affirmed. 

Benjamin  Martin,  Jr.,  of  Musliogee,  for 
plaintiff  in  error.  S.  B.  Dawes,  of  Muskogee, 
for  defendant  in  error. 

GAL6RAITH,  O.  [1]  This  Is  the  second 
time  this  cause  has  been  before  this  court. 
An  opinion  was  handed  down  on  the  first  ap- 
peal September  25,  1908,  and  ia  reported  in 
22  Okl.  329,  97  Pac  669.  An  examination  of 
that  opinion  will  show  that  the  question  pre- 
sented on  that  appeal  was  whether  or  not 
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the  assignee  of  an  agricultural  lease  conid 
maintain  an  action  of  forcible  detainer  against 
the  tenant  of  tbe  lessor,  holding  over  after 
the  expiration  of  his  term  under  the  statutes 
of  Arkansas  In  force  In  the  Indian  Territory. 
Altbongh  Mr.  Justice  Kane,  speaking  for  the 
court  In  rendering  the  opinion,  said:    "The 
complaint  In  the  case  at  bar  not  only  alleges 
a  purchase  of  the  lease  under  which  the  ap- 
pellee went  Into  possession  by  the  appellant 
bot  also  the  purchase  of  the  land  itself." 
The  two  decisions  of  the  Supreme  Court  of 
Arkansas  cited  as  authority  for  that  decision 
were  Johnson  et  al.  t.  West,  41  Ark.  535,  and 
Ish  r.  Morgan,  McRea  Co.,  48  Ark.  413,  3 
S.  W.  440.    In  the  Johnson  Case  tbe  Supreme 
Corrt  of  Arkansas  held  that  "the  tenant  can 
no  more  resist  the  title  of  the  lessor  when  as- 
serted by  or  lu  the  hands  of  the  assignee 
than,  when  It  is  held  by  the  lessor  himselT'; 
and  Is  the  Ish  Case  the  court  held  that  the 
mortgagee  of  the  leased  premises,  who  pur- 
chased the  lands  at  a  foreclosure  sale,  may 
maintain  forcible  detainer  against  tbe  tenant 
of  the  mortgagor  holding  oyer  after  the  ex- 
piration of  his  term.    From  the  holdlugs  of 
the  Supreme  Court  of  Arkansas  in  these  two 
cases,  relied  upon  by  this  court,  in  deciding 
the  former  appeal,  it  is  clear  that  the  law  of 
the  case,  as  declared  by  this  court,  Is  that 
Showalter,  as  tbe  assignee  of  the  lease,  could 
maintain    tbe    action    of   forcible    detainer 
against  Ryles  by  reason  of  the  purchase  and 
assignment  of  the  lease.    This  being  the  case, 
as  declared  on  that  appeal,  it  is  the  law  of 
the  case  In  all  Its  subsequent  stages,  both  in 
the  trial  court  and  in  this  court  on  any  sub- 
sequent appeal.     Harper  t.  Kelly  et  al.,  29 
OkL  809,  120  Pac.  293.    This  being  true,  and 
the  law  of  this  case  being  thus  declared,  it  Is 
not  important  that  tbe  pleading  under  con- 
sideration in  the  first  appeal  based  the  plain- 
tiff's right  to  maintain  the  action  on  tbe  as- 
signment of  the  lease   and   tbe  subsequent 
purchase  of  the  premises,  and  that  on  the 
second  trial  in  the  district  court  the  plain- 
tiff abandoned  his  claim  under  the  purchase 
and  based  bis  right  altogether  upon  the  pur- 
chase and  assignment  of  the  lease,  since  the 
court,  In  declaring  the  law  In  the  case,  held 
that  the  claim  under  the  assignment  of  the 
lease  was  sufficient  to  entitle  blm  to  main- 
tain the  action. 

In  the  trial  of  tbe  cause,  after  tbe  plain- 
tiff had  Introduced  bis  evidence,  tbe  defend- 
ant demurred  to  it  and  this  demurrer  was 
orermled.  He  then  moved  the  court  for  an 
Instructed  verdict  in  bis  favor,  and  this  was 
overruled,  and  the  cause  was  then  submitted 
upon  tbe  plaintiff's  evidence  and  a  verdict  re- 
turned for  the  defendant.  The  plaintiff  then 
filed  a  motion  for  new  trial,  which  motion 
was  by  tbe  court  sustained.  The  defendant 
appealed  and  assigned  as  error  the  ruling  of 
the  court  In  refusing  an  instructed  verdict, 
and  tbe  oTermllng  of  the  demurrer  to  the 


plalntiirs  evidence,  and  the  order  granting 
a  new  trial,  and  the  ruling  of  tbe  court  in 
admitting  certain  evidence.  It  Is  clear  from 
an  examination  of  the  record  that  the  ruling 
of  tbe  trial  court  in  overruling  tbe  demurrer 
to  the  plaintiff's  evidence  and  refusing  to  in- 
struct a  verdict  for  the  defendant  was  right, 
since  there  was  introduced  competent  evi- 
dence to  show  that  the  plalntltC  in  February, 
1803,  purchased  tbe  lease  from  tbe  defend- 
ant's landlord,  having  some  two  years  to  run, 
and  that  the  defendant  was  notified  of  this 
purchase.  There  was  evidence,  as  shown  by 
the  record,  sufficient  to  make  out  a  prima  fa- 
de case  for  the  plaintiff — evidence  sufficient, 
if  not  contradicted,  to  entitle  him  to  a  ver- 
dict and  ample  to  support  a  verdict  if  return- 
ed for  blm.  Tbe  court  did  not  err  in  overrul- 
ing tbe  demurrer  to  tbe  evidence  and  in  re- 
fusing to  instruct  the  Jury  to  return  a  ver- 
dict for  the  defendant 

Under  tbe  assignments  of  error  relative  to 
the  admission  of  the  evidence,  but  one  In- 
stance is  referred  to;  that  is  tbe  admission 
of  a  copy  of  the  lease  without  the  proper 
certificate  attached  thereto.  The  copy  was 
not  properly  certified  in  order  to  entitle  it  to 
be  admitted  In  evidence;  still  this  error  was 
immaterial.  The  defendant  was  not  injured 
by  it,  as  the  verdict  of  the  Jury  clearly  dem- 
onstrates. Then  the  contents  of  the  lease 
were  not  material  anyway.  Tbe  only  mate- 
rial point  about  tbe  lease  was  whether  or 
not  it  had  been  assigned  to  the  plaintiff  and 
tbe  length  of  time  it  bad  to  run,  and  these 
fiicts  were  established  by  other  testimony 
aside  from  this  copy. 

[2]  As  to  the  as.signment8  challenging  tbe 
action  of  the  court  In  vacating  and  setting 
aside  the  verdict  of  the  Jury  and  granting  a 
new  trial,  the  rule  is  well  established  in  this 
Jurisdiction  that  such  rulings  will  not  be 
disturbed  unless  it  Is  made  clear  that  the 
trial  court  "manifestly  and  materially  erred 
wltb  respect  to  some  pure,  simple,  and  un- 
mixed question  of  law,"  and  but  for  such  er- 
rors would  not  have  so  ruled.  See  Ardmore 
Lodge  No.  9  I.  O.  O.  F  v.  Dawson  et  al.,  33 
Okl.  37,  124  Pac.  66,  and  cases  therein  cited; 
Hughes  V.  C,  R.  I.  &  P.  R.  Co.,  35  Okl.  482, 
130  Paa  691. 

Four  separate  grounds  are  set  out  in  the 
motion  for  new  trial.  It  does  not  appear 
whether  tbe  court  granted  tbe  motion  for 
new  trial  on  one  or  all  of  them.  We  are  un- 
able to  say  that  the  court  in  vacating  the 
verdict  and  granting  a  new  trial  erred  in  a 
simple,  pure,  and  unmixed  question  of  law, 
and  but  for  that 'error  would  not  have  so  rul- 
ed. We  are  rather  Inclined  to  the  opinion 
that  the  trial  court  exercised  wisely  the  dis- 
cretion vested  in  it  in  this  Instance. 

It  therefore  follows  that  the  Judgment  ap- 
I>ealed  from  should  be  affirmed. 

PDR  CURIAM.    Adopted  in  whole. 


Digitized  by  LjOOQIC 


348 


137  PAOIFIO  REPOBTEB 


(OkL 


SIMPSON  TP.  T.  HILL-t 
(Snpi«me  Coart  of  Oklahoma.    Nor.  11,  1913.) 

(Bylldbu*  by  th«  Oimrt.) 
TBIAI,  (I  405*)— FAItTJlM  TO  1£akx  FiRDiNas 

— Waivib  of  Objxotions. 

Where  the  conit  makes  a  general  finding 
apon  the  facts  in  favor  of  plaintiff  and  makes 
special  findings  upon  some  of  the  issnea,  but 
fails  to  coyer  by  special  finding  all  the  iasnes 
involved,  and  its  attention  was  not  called  to  the 
omission  to  find  specially  upon  one  of  the  de- 
fenses, and  further  findings  are  not  requested 
by  defendant  upon  snch  issne,  it  will  be  held 
that  defendant  has  waived  the  right  to.  com- 
plain becanse  of  the  court's  failure  to  find  spe- 
cially upon  one  of  the  issues  of  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  is  96a-9e5,  967;    Dec  Dig.  f  406.*] 

Brror  from  District  Coart,  Mcintosh  Coun- 
ty; Preslle  B.  Cole,  Judge. 

Action  by  Y.  B.  Hill  against  Simpson 
Township.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Afllrmed. 

Van  Court  ft  Reubelt,  of  Cheootah,  for 
plaintiff  In  error.  Brook  ft  Brook,  of  Musko- 
gee, for  defendant  In  error. 

HAYES,  C.  J.  Defendant  in  error  brought 
this  action  in  the  court  below  to  recover 
judgment  on  certain  warrants  issued  by 
plaintiff  in  error,  a  municipal  township  of 
Mcintosh  oonnty.  Defendant  In  error,  here- 
inafter referred  to  as  "plaintiff,"  alleges  In 
bis  petition  In  the  lower  court  that  the  war- 
rants sued  upon  were  legally  and  properly 
Issued  npon  accounts  legally  presented,  audit- 
ed, and  allowed  by  the  board  of  directors  of 
said  Simpson  township,  and  that  all  the 
claims  so  audited  and  allowed  by  the  board 
were  legal  and  Just  claims  against  the  town- 
ship. Said  warrants  were  issued  during  the 
years  1909  and  1910.  Plaintiff  In  error,  here- 
inafter referred  to  as  "defendant,"  denied  by 
Its  answer,  both  by  general  denial  and  specif- 
ic allegations,  that  said  warrants  were  legal- 
ly and  properly  issued  by  it,  and  alleged  that 
ttie  same  were  issued  without  any  claim  hav- 
ing been  presented  therefor,  or  audited  and 
allowed  by  the  officers  of  the  township,  as 
required  by  the  statute.  As  a  second  de- 
fense, defendant  further  alleges  that,  when 
all  said  warrants  were  Issued,  the  township 
was  then  Indebted  for  the  respective  years  In 
which  said  warrants  were  Issued  In  an 
amount  exceeding  the  Income  and  revenue 
provided  for  such  years,  and  that  the  war- 
rants were  therefore  Issued  in  violation  of 
the  statute. 

The  trial  was  to  the  court  without  a  Jury, 
who,  upon  request  of  defendant,  made  and 
filed  findings  of  fact  and  conclusions  of  law. 
As  to  certain  of  the  warrants  sued  upon,  the 
court  found  that  at  the  time  they  were  Is- 
sued the  township  was  then  indebted  In  an 
amount  In  excess  of  the  amount  allowed  by 
the  statute,  and  for  this  reason  denied  re- 
covery upon  such  warrants.    This  action  of 


the  court  Is  not  objected  to  by  either  pirty, 
and  those  warrants  are  ^Iminated  from  this 
proceeding.  As  to  the  remaining  warrants 
sued  upon,  the  court  found  that  at  the  time 
they  were  Issued  they  were  not  In  excess  of 
the  funds  and  revenne  coming  to  said  town- 
ship out  of  the  levy  provided  for  the  respec- 
tive years  in  which  said  warrants  were  Is- 
sued. The  court  made  no  special  finding  of 
fact  upon  the  other  Issue  made  by  plaintitrs 
petition  and  defendant's  answer,  to  wit,  tbat 
the  warrants  sued  upon  were  issued  upon 
claims  properly  verified  by  the  claimant, 
audited  and  allowed  by  the  board,  as  requir- 
ed by  section  8728,  Comp.  Laws  1909. 

Defendant  urges  for  reversal  of  the  canse 
only  that  the  findings  of  fact  made  by  tho 
court  are  not  sufficient  to  support  a  Judg- 
ment on  said  warrants  rendered  by  the  court 
in  favor  of  plaintiff,  because  no  special  find- 
ing was  made  on  the  foregoing  Issue.  Objec- 
tions and  exceptions  were  taken  by  defend- 
ant to  the  finding  of  fact  made  by  the  court 
upon  the  ground  that  such  findings  of  fact 
did  not  state  "all  the  necessary  findings  of 
fact  and  conclusions  of  law."  There  was  no 
request  by  defendant  for  a  special  finding 
npon  his  defense  that  the  warrants  had  been 
issued  without  verified  claims  having  been 
filed,  audited,  and  allowed  therefor.  Nor  did 
he,  by  his  objection  and  exception  to  the 
findings  of  fact  made  by  the  trial  court,  point 
out  that  no  special  finding  had  been  made 
upon  this  issue.  The  finding  of  the  trial 
court  includes  a  general  finding  in  favor  of 
plaintiff  upon  all  the  warrants  upon  which 
Judgment  was  rendered,  which  general  find- 
ing Is  sufficient  to  constitute  a  finding  against 
defendant  upon  his  second  issue  of  defense. 
If  It  desired  a  special  finding  upon  this  issue, 
It  should  have  requested  the  court  to  make 
such  finding;  at  least,  it  should  have  specific- 
ally excepted  to  the  finding  of  the  trial  court 
because  It  failed  to  make  a  special  finding 
upon  this  Issue,  and  requested  a  further  find- 
ing thereon.  Else  et  al.  v.  Freeman  et  al., 
72  Kan.  666,  83  Paa  409 ;  Allen  v.  VHIdman, 
134  Pac.  1102.  The  ground,  therefore,  upon 
which  defendant  seeks  t»  reverse  this  causey 
Is  not  presented  by  the  record. 

The  Judgment  of  the  trial  court  Is  afltam- 
ed.    All  the  Justices  concur. 


DODD   V.   COOK. 
(Supreme  Court  of  Oklahoma.    Dec  20,  1913.) 

(ByUalui  by  tlie  Ctmrt.)    ° 

iRDIARa  (I  IB*)    —  CONVETANOM  0»  AlXOT- 
KXNI— MASBIEn   Fekalb  Minob. 

The  marriage  of  a  female  member  of  the 
Choctaw  Tribe  of  Indians,  under  the  age  of 
18  years,  does  not  affect  the  restrictions  im- 
posed by  the  act  of  Congress  against  the  sale 
of  her  allotments  dnring  minority,  and  a  con- 
veyance by  such  minor  of  her  allotments  with- 
out  the   supervimon   of   the   probate   court  ib 


*For  other  oases  see  same  topic  acd  section  NUMBER  In  Dae.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Rep'r  Induai 

tBebaarlng  denied. 


Digitized  by  LjOOQ  IC 


OU.) 


ACKERMAN  r.  a  0.  OHAPELIi  HARDWABE  Oa 


849 


Toid,  notwithatandlnc   her   marriage   prior   to 
the  ezeeatlon  of  men  conveyance. 

[Bd.  Note.— For  other  caaee,  aee  Indiana, 
Coit  Dig.  U  17,  29.  34,  87-M:    Dec.  Dig.  | 

15.«] 

CommlaBloners'  Optnlon,  Divlalon  No.  2. 
Error  from  District  Gonrt  Oboctaw  Ooon- 
tr;  Tom  D.  McEeown,  Judge. 

Action  by  O.  W.  Dodd  against  R.  L.  Cook. 
Jndgment  for  .defendant,  and  plaintiff  brings 
eiTor.    Affirmed. 

B.  A.  Ledbetter,  of  Ardmore,  and  Cocke 
k  WllIU,  of  Hngo,  for  plaintiff  In  error. 
Eowe  &  Stanley,  of  Hugo,  for  defendant  in 
trror. 

HARRISON,  C  This  was  an  action  In 
ejectment  by  O.  W.  Dodd  against  R.  L.  Cook 
for  possession  of  a  certain  tract  of  land  situ- 
ated in  Choctaw  coonty.  The  plaintiff  al- 
leged that  be  had  the  legal  estate  In  fee 
simple  and  equitable  estate  In  and  to  the 
land  in  question  and  was  entitled  to  Im- 
mediate possession  of  same.  That  defendant 
had  unlawfully  kept  him  out  of  possession 
to  his  detriment  in  the  sum  of  $200.  De- 
fendant answered  by  general  denial,  and  the 
cause  was  tried  by  a  Jury,  resulting  in  a 
judgment  for  defendant,  and  plaintiff  ap- 
peals. 

The  dedstre  facts  InrolTed  are:  That  one 
John  Gore,  a  half-blood  Choctaw  Indian,  died 
prior  to  November,  1904;  that  he  left  survlT- 
ing  him  only  one  belr  at  law,  Minnie  Core, 
a  quarter  blood,  who  inherited  her  father's 
allotment  In  November,  1904,  Minnie  Core 
executed  a  deed  to  the  land  In  question  to 
6.  W.  Dodd.  At  the  time  of  the  execution 
of  the  deed,  however,  she  was  a  minor  but 
was  married  to  one  Oaskell  and  executed  the 
deed  In  the  name  of  Minnie  Gaskell,  nfe 
Gore.  The  question,  then,  is  whether  this 
deed,  conveying  the  land  in  question  to  G. 
W.  Dodd,  while  she  was  a  minor,  although 
she  was  a  married  woman,  was  a  valid  con- 
veyance. If  not,  then  the  plaintiff,  G.  W. 
Dodd,  had  no  title  or  estate  In  the  land  in 
question  and  no  right  of  possession. 

The  question  of  the  validity  of  a  deed  ex- 
ecuted by  a  minor  of  any  one  of  the  Five 
Civilized  Tribes  was  before  this  court  in 
the  case  of  Jefferson  v.  Winkler,  26  Okl.  653, 
110  Pac.  756,  where,  in  an  opinion  by  Justice 
Hayes,  after  a  careful  review  of  the  treaty 
and  statutory  provisions  relating  to  such 
question,  the  court  held:  "A  minor  within 
the  meaning  of  said  section  Includes  males 
under  the  age  of  21  years  and  females  under 
the  age  of  18  years,  and  the  marriage  of 
such  a  minor  does  not  confer  upon  him  or 
her  the  authority  to  sell  his  or  her  allotted 
lands  independent  of  the  Jurisdiction  and 
enperrlsion  of  the  probate  courts  of  the 
■tate." 

Also  In  the  case  of  Gill .  r.  Haggerty,  32 
OkL  407,  122  Pac.  641,  the  same  question 


was  before  this  court,  and  In  an  opinion 
by  Brewer,  C,  the  court  held:  "The  mar- 
riage of  a  Creek  freedman  under  the  age  of 
21  years  does  not  affect  the  restrictions  im- 
posed by  the  acts  of  Congress  and  treaty 
provisions  against  the  sale  of  bis  allotment 
during  minority;  and  a  conveyance  by  such 
minor  of  bis  allotment  is  void,  notwithstand- 
ing his  marriage  prior  to  the  execution  of 
such  a  conveyance." 

In  both  the  foregoing  cases  the  various 
treaty  provisions  and  acts  of  Congress  per- 
taining to  the  rights  of  minors  to  convey 
their  allotments  without  the  supervision  of 
the  probate  courts,  notwithstanding  such 
minor  may  have  been  married  at  the  time 
of  the  conveyance,  are  exhaustively  discussed 
and  a  conclusion  reached  that  a  conveyance 
of  this  character,  by  a  minor,  although  eadk 
minor  may  have  been  married  at  the  time, 
conveys  no  title  to  the  land  in  question  and 
gives  no  right  or  interest  to  the  grantee  of 
such  land. 

It  follows,  therefore,  that  the  deed  execut- 
ed by  Minnie  Gaskell,  nte  Gore,  to  O.  W. 
Dodd,  while  she  was  yet  a  minor,  although 
married,  conveyed  no  title  to  the  land  and 
gave  the  grantee  no  Interest  in  or  to  same. 

The  remaining  questions  presented  by 
plaintiff  in  error,  being  based  upon  the  con- 
tention that  the  deed  to  Dodd  was  valid,  be- 
come unnecessary  to  determine.  For,  If 
Dodd  had  no  title  or  interest  in  the  land,  be 
had  no  right  of  action. 

The  judgment,  therefore,  is  affirmed. 

PER  CURIAM.   Ad<vted  in  whole. 


ACKBRMAN   v.    0.    C.    CHAPBLL   HARD- 
WARE CO. 
(Supreme  Court  of  Oklahoma.    Dec.  2S,  1913.) 

(BgUdlm*  by  th«  OowrtJ 

1.  JUBTIOXS  OF  TBI  PBAOB  (f  150*)— AFPBAI/— 
BlIX  or  PASTI0UI.AB8  —  NBOSaSITT  —  Rk- 
FUBVIN. 

Where,  In  an  action  in  replevin  in  a  jus- 
tice's court,  the  affidavit  for  replevin  contains 
everything  that  is  necessary  to  be  stated  in  a 
bill  of  particulars,  and  no  objection  is  there 
urged,  a  subsequent  objection  that  no  bill  of 
particulars  had  been  filed,  made  on  appeal  to 
the  county  court,  will  not  be  deemed  sufficient 
cause  for  reversal,  though  the  court  on  appeal 
might  properly  have  required  the  filing  of  new 
or  amended  pleadings. 

[Eld.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  608-615;  Dec.  Dig. 
t  150.*1 

2.  jubticbb  of  thb  peace  (|  174*)— appeal— 
Plxadino. 

The  right  to  file  new  pleadings  in  the  cotm- 
ty  court,  on  appeal  from  a  justice  of  the  peace 
court,  depends  upon  whether  it  is  in  further- 
ance of  justice  to  permit  buch  pleadings  to  be 
ffled,  which  is  to  be  determined  by  the  county 
court  in  the  exercise  of  a  sound  judicial  dis- 
cretion. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |§  665^^693 ;  Dec.  Dig.  S 
174.*] 
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3.  Tbial  (I  89*)  -^  O&bEB  oi  Pboof  —  Discbb- 

TION. 

The  order  In  which  evidence  shall  be  re- 
-ceived  must  to  a  great  deeree  be  left  to  the 
Bonnd  discretion  of  the  trial  court,  and,_  unless 
it  is  made  to  appear  that  such  discretion  has 
been  abused,  no  reversal  will  be  had. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  a  138-140,  142,  143,  146;  Dec  Dig.  | 
59.*] 

4.  Chattel  Mobtoaqes  (|  247*) — Phiobitt  of 
Liens— Payment  of  Priob  Mobtoaoe. 

Upon  the  voluntary  payment  of  a  chattel 
mortgage  indebtedness  by  the  mortgagor,  a  sec- 
ond mortgage  on  the  property  included  in  the 
original  mortgage,  eo  mstanti,  becomes  a  first 
and  prior  lien  thereon,  and  the  holder  of  such 
mortgage  is  entitled  to  recover  possession  of 
the  mortgaged  property  according  to  the  terms 
of  his  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §§  508,  613%,  614;  Dec. 
Dig.  S  247.«] 

5.  Chattel  Mobtoaoes  (J  26*)— Stipttlatior 
Against  Second  Mobtgaqe— Effect. 

A  provision  in  a  chattel  mortgage  that  the 
mortgagor  shall  not  make  a  second  mortgage 
or  lien  upon  the  mortgaged  property,  without 
the  written  consent  of  the  mortgagee,  and 
which  is  neither  asked  or  given,  does  not  there- 
by make  void,  as  against  one  claiming  under  a 
second  mortgace,  a  mortgage  given  in  viola- 
tion of  said  provision. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {g  72,  73;    Dec.  Dig.  {  26.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Pottawatomie 
County;    Boss  P.  Lockrldge,  Jndge. 

Action  by  the  C.  C.  Chapell  Hardware 
Company  against  J.  N.  Ackerman.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

A.  M.  Baldwin,  of  Tecumseh,  W.  W.  Pryor, 
of  Wewoka,  and  C.  O.  Pitman  and  A.  J.  Carl- 
ton, both  of  Tecumseh,  for  plaintiff  in  error. 
Mark  Ooode,  of  Shawnee,  and  Boscoe  C. 
Arrington,  of  Tecumseh,  for  defendant  in 
error. 


SHABP,  C.  This  is  an  action  In  replevin 
begun  in  a  justice  of  the  peace  court  In  Pot- 
tawatomie county  on  March  7,  1910,  by  de- 
fendant in  error,  against  plaintiff  in  error,  to 
secure  the  possession  of  a  span  of  mules  at 
the  time  in  the  possession  of  the  latter.  No 
bill  of  particulars  was  filed ;  the  affidavit  in 
replevin  being  considered  and  treated  as  a 
bill  of  particulars.  In  said  affidavit  it  was 
set  out  that  the  plaintiff  was  the  holder  of 
a  mortgage  on  said  mules  and  claimed  a  spe- 
cial interest  In  them  by  reason  of  the  fact 
that  an  Indebtedness  of  $172.45,  secured  by 
said  mortgage,  remained  due  and  unpaid ; 
that  defendant  had,  subsequent  to  the  exe- 
cution of  said  mortgage,  acquired  possession 
of  said  mules,  and,  although  requested  to  de- 
liver them  to  plaintiff,  wrongfully  refused  so 
to  do.  The  affidavit  in  replevin  compiles 
fully  with  the  requirements  of  the  statute 
(section  5399,  Bev.  Laws  1910)  as  to  what 
such   affidavit  shall  contain,  and  no  objec- 


tion on  that  account  la  made.  Trial  being 
had  in  the  Justice  court,  plaintiff  was  award- 
ed possession  of  the  mules,  and  defendant 
appealed  to  the  county  court,  where  trial 
was  had  before  a  jury,  resulting  in  a  Judg- 
ment for  the  plaintiff  for  the  mules,  or  for 
the  value  of  plaintiff's  interest  therein. 
From  this  Judgment  the  defendant  below  has 
appealed  to  this  court 

[1]  The  first  assignment  of  error  urged  is 
that  the  court  erred  in  overruling  defend- 
ant's objection  to  the  introduction  of  evi- 
dence by  the  plaintiff  for  the  reason  tbfit  no 
bill  of  particulars  had  been  filed.  Is  it  nec- 
essary therefore  that  a  bill  of  particulars 
be  filed  in  a  Justice  of  the  peace  court  in  an 
action  of  replerln,  or  will  an  affidavit  in  re- 
plevin, containing  all  the  elements  necessary 
to  constitute  a  good  bill  of  particulars,  suf- 
fice? Section  5414,  Rev.  Laws  1910,  provides: 
"In  all  cases  before  a  Justice,  the  plaintiff, 
his  agent  or  attorney,  shall  file  with  such 
justice  a  bill  of  particulars  of  his  demand, 
and  the  defendant.  If  required  by  the  plain- 
tiff, his  agent  or  attorney,  shall  file  a  like 
bill  of  particulars  if  he  claim  a  set-off,  and 
the  evidence  on  the  trial  shall  be  confined  to 
the  items  set  forth  In  said  bilL"  Section 
5309,  supra,  provides  what  an  affidavit  in 
replevin  shall  contain.  It  does  not  appear 
that  any  objection  was  made  to  plaintiff's 
failure  to  file  a  bill  of  particulars  in  the 
justice  court ;  the  question  for  the  first  time 
being  raised  on  appeal  in  the  county  court. 
Both  statutes  mentioned  were  adopted  from 
Kansas,  the  Supreme  Court  of  which  state 
has  twice  determined  the  identical  question 
here  presented.  In  Starr  t.  Hlnshaw,  23 
Kan.  532,  the  court  said:  "This  was  an  ac- 
tion of  replevin  brought  by  Andrew  Hln- 
shaw against  William  T.  Starr  before  a  Jus- 
tice of  the  peace,  to  recover  28  head  of  sheep 
and  lambs.  The  action  was  regularly  brought 
and  tried,  except  that  the  plaintiff  did  not 
file  any  formal  bill  of  particulars.  The 
plaintiff,  however,  and  the  justice,  treated 
the  plaintiff's  affidavit,  upon'which  the  sum- 
mons and  order  of  delivery  was  issued,  as  a 
bill  of  particulars.  We  perceive  no  error  In 
this.  The  affidavit  contains  everything  that 
is  necessary  to  be  stated  in  a  bill  of  particu- 
lars; and,  while  a  plaintiff  in  a  replevin  suit 
in  a  justice's  court  might  very  properly  file 
an  additional  paper  as  a  bill  of  particulars, 
yet  if  he  chooses  to  use  his  affidavit  as  such, 
and  the  court  permits  him  to  do  so,  we  do 
not  think  that  any  material  error  is  commit- 
ted. The  statutes  do  not  require  that  any 
additional  paper  be  filed  as  a  bill  of  particu- 
lars in  a  Justice's  court"  In  CasterUne  t. 
Day,  26  Kan.  306,  the  same  conclusion  was 
reached;  the  court  expressing  its  views  as 
follows:  "It  has  been  decided  that  an  affi- 
davit in  replevin  constitutes  a  sufficient  bill 
of  particulars,  if  unchallenged.  Starr  v.  Hln- 
shaw, 23  Kan.  532.    True,  the  statute  pre- 
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scribes  that,  In  all  cases  before  a  justice  of 
tlie  peace  the  plaintiff  shall  file  a  bill  of 
particnlars,  bnt  an  affidavit  in  replevin  states 
all  the  facts  required  to  be  stated  in  a  bill 
of  particulars,  and  hence  in  such  cases  a  bill 
of  particulars  is  necessary  simply  because  of 
soch  technical  provision  of  the  statute.  A 
trial  and  Judgment  upon  simply  the  affidavit 
In  the  replevin  action  is,  if  not  objected  to, 
saffldent  and  valid,  not  only  when  attacked, 
bnt  aUo  when  cliallenged  by  proceedings  in 
error.  23  Kan.  supra.  Doubtless  the  district 
court  on  appeal  may  require  new  or  amended 
pleadings.  Justices'  Act,  {  122.  But  this 
only  in  furtherance  of  justice." 

[2]  Section  5467,  Rev.  Laws  1910,  requires 
that  a  case  on  appeal  from  a  justice  of  the 
peace  court  shall  be  tried  de  novo  upon  the 
original '  papera  on  which  the  cause  was 
tried  by  the  Justice,  unless  the  appellate 
court  in  furtherance  of  justice  allow  amend- 
ed pleadings  to  be  made  or  new  pleadings  to 
be  filed.  St.  Louis  &  S.  F.  Ry.  Co.  v.  Steele,^ 
133  Pac  209;  Horton  v.  Early,  134  Pac.  436.' 
We  are  satisfied  with  the  rule  announced  by 
the  Supreme  Court  of  Kansas  in  the  cases 
qnoted,  and  conclude  that  no  error  was  com- 
mitted by  the  trial  court  in  overruling  de- 
fendant's objection  to  the  introduction  of 
plaintiS's  evidence. 

[3]  The  second  assignment  of  error,  that 
the  court  erred  In  admitting  incompetent, 
irrelevant,  and  prejudicial  evidence  offered 
by  the  plaintiff,  and  objected  to  by  the  de- 
fendant, is  evidently  based  largely  upon  the 
same  argument  as  the  first,  namely,  that  all 
evidence  was  admitted  Improperly,  there  be- 
ing no  bill  of  particulars  filed,  and  is  de- 
cided adversely  to  plaintiff  in  error's  con- 
tentlona  for  the  reasons  already  stated.  It 
is  further  said,  however,  under  ttiis  assign- 
ment, that  all  evidence  as  to  the  mortgage 
held  by  the  plaintiff  (a  second  mortgage)  was 
improperly  admitted  for  the  reason  that  at 
the  dme  no  evidence  had  been  introduced  to 
show  the  first  mortgage  had  been  discharged. 
This  contention  does  not  demand  further 
coDdderatlon  than  to  say  that  the  order  of 
evidence  is  a  matter  of  administrative  con- 
trol, and  is  nsnally  said  to  be  within  the 
court's  discretion.  Standlfer  v.  Sullivan  et 
»1,  30  Okl.  365,  120  Pac.  624;  McBride  v. 
Stein weden  et  aL,  72  Kan.  508,  83  Pac.  822; 
1  Chamberlayne  on  Evidence,  i  367. 

[4]  Dnder  the  fourth  assignment  of  error, 
connsel  in  tbelr  brief  say:  "The  principal 
contention,  however,  is  that  the  court  erred 
In  overmllng  the  demurrer  to  the  defendant 
in  error's  evidence."  Apparently  the  theory 
of  the  plaintlfrs  case  in  the  trial  was  that, 
although  its  mortgage  when  taken  was  a 
Kcond  mortgage,  the  first  mortgage  having 
sabseqnently  been  paid,  thereby  automatic- 
ally its  mortgage  became  a  first  lien;  that, 
whea  Schlffman  sold  the  mules  to  Lampe, 
they  were  sold  subject  to  said  mortgage,  and 
likewise  when  the  mulea  were  sold  by  Lampe 


to  defendant  Defendant  in  the  county  court 
sought  to  prove  that  under  the  provisions  of 
the  first  mortgage  the  mules  had  been  pur- 
chased by  the  mortgagee,  Holman,  for  the 
bank  of  which  he  was  cashier,  and  that  a 
bill  of  sale  bad  been  given  by  Schlffman  to 
the  bank,  and  the  bank  had  sold  the  mules 
to  Lampe,  who  in  turn  sold  them  to  defend- 
ant This  testimony,  however,  was  squarely 
met  by  that  of  Holman  and  Schlffman.  The 
former  testified  that  he  had  never  had  the 
mules  in  his  possession,  nor  had  he  sold  them 
or  contracted  to  sell  them  to  anyone ;  that 
neithec  he  nor  the  bank  bad  taken  the  mules 
under  the  mortgage;  and  that  the  note  given 
him  by  Schlffman,  secured  by  the  first  mort- 
gage, had  been  fuUy  paid  off  and  discharged. 
Schlffman,  the  mortgagor,  testified  that  he 
sold  the  mules  to  Lampe,  and  made  out  a  bill 
of  sale  to  him,  and  not  to  the  bank ;  and  that 
there  was  no  foreclosure  of  the  mortgage,  but 
that  instead,  as  already  stated,  a  sale  by- 
Mm  to  Lampe,  and  on  account  of  which 
transaction  t^e  mortgage  note  was  paid. 
True,  the  purchaser,  Lampe,  testified  that  he- 
obtained  a  bill  of  sale  from  the  bank,  but 
upon  this  confiicting  testimony  we  are  con- 
cluded by  the  jury's  verdict.  The  manner, 
source,  time,  or  means  of  payment,  or  by 
whom  paid,  are  questions  not  presented  for 
our  consideration.  Nor  is  the  question  of 
subrogation  involved.  No  objection  is  made 
to  the  court's  charge,  nor  is  any  objection 
urged  in  Uiis  court  as  to  the  testimony  in- 
troduced or  offered.  We  confine  our  decision 
on  this  question  to  the  single  issue  that,  by 
the  payment  of  the  note  secured  by  the  first 
mortgage,  that  mortgage  was  thereby  satis- 
fied. 

[S]  Attention  is  called  to  a  provision  in  the 
first  mortgage  which  reads:  "The  first  party 
shall  not  make  a  second  mortgage  or  lien 
upon  said  property,  or  remove  the  same  from 
its  location  herein  named,  without  the  writ- 
ten consent  of  said  second  party."  We  need 
only  to  say  that  this  clause  in  the  first  mort- 
gage having  becoi  violated  by  the  mortgagor, 
neither  he  nor  those  claiming  through  him 
can  take  advantage  of  it  to  the  prejudice  of 
the  holder  of  the  second  mortgage.  In  New 
Hampshire,  a  statute  forbade  the  making  of' 
a  second  mortgage  of  personal  property  with- 
out reference  in  it  to  the  first,  and  it  was. 
held  that  a  second  mortgage  executed  in  vio- 
lation of  the  statute  was  not  void ;  that  the 
object  of  the  statute  was  to  secure  the  rights 
of  the  second  mortgagee,  and  this  would  be 
defeated  by  holding  the  mortgage  void ;  that, 
while  the  mortgagee  might  avoid  the  mort- 
gage if  he  was  to  suffer,  it  could  not  be  avoid- 
ed by  the  mortgagor.  licach  v.  Kimball,  34 
N.  H.  568 ;  Jones  on  Chattel  Mortgages,  i  39. 
See,  also,  Tootle  et  al.  v.  Taylor  et  al.,  64 
Iowa,  629,  21  N.  W.  115. 

The  fifth  assignment  of  error  is  based  upon 
the  action  of  the  court  in  overruling  defend- 
ant's motion  to  direct  a  verdict  in  his  favor.. 


Digitized  by  LjOOQIC 


352 


187  PACIFIC  BEPOBTBB 


(OkL 


It  does  not  api>ear  from  the  record  that  such 
motion  was  ever  filed,  and  the  alleged  error 
therefore  cannot  be  considered. 

The  judgment  of  the  trial  conrt  should  be 
affirmed. 

PBB  CURIAM.    Adopted  in  whola 


EIBBT  ▼.  CUBIB,  HBIMANN  &  00. 
(Supreme  Conrt  of  Oklahoma.    Dec.  20,  1918.) 

(ByUalut  ly  the  Court.) 

1.  COMMEBCK  (§  46*)— COBPOBATIOKS  (!  642*)— 

FoBEioN  CORPOHATioNB— Right  to  StnE. 
A  foreign  corporation,  engaged  in  inter- 
state commerce,  is  not  barred  by  aectiona  1838 
and  1341,  Rev.  Laws  1910,  from  maintaining 
an  action  on  a  contract  of  employment  entered 
into  with  a  citizen  of  the  state  of  Oklahoma, 
although  it  has  not  filed  a  copy  of  its  artides 
of  incorporation,  etc.,  with  the  Secretary  of 
State  of  the  state  of  Oklahoma,  and  haa  not 
appointed  a  service  agent  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {{  100,  113.  126;  Dec.  Dig.  {  46;* 
Corporations,  Cent  Dig.  |i  2520-2527;  Dec. 
Dig.  {  642.*] 

2.  CORPOBATIORS  (S  672*)— FOBElQK  COBPOBA- 

iioNB— Right  to  Sitk. 

Where  a  defendant  in  such  action,  .after 
having  answered  to  the  merits,  by  permission 
of  the  court  files  a  supplemental  answer  set- 
ting up  these  statutes  in  bar  of  the  action, 
hela,  that  a  demurrer  to  such  supplemental  an- 
swer was  properly  sustained. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  %%  2645-2649 ;  Dec.  Dig.  |  672.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Action  by  Cubie,  Heimann  &  Co.,  a  foreign 
corporation,  against  C.  F.  Elbby,  fbr  debt 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  V.  Cabell  and  Everest  &  Smith  &  Camp- 
bell, all  of  Oklahoma  City,  fon  plaintiff  in  er- 
ror. Embry  &  Hastings,  of  Oklahoma  City, 
for  defendant  in  error. 

GALBRAITH,  O.  Cubie,  Heimann  &  Co., 
a  New  Tork  corporation,  engaged  in  the  busi- 
ness of  selling  embroideries  by  samples,  on 
orders,  taken  by  traveling  salesmen,  which 
orders  were  sent  to  the  plaintiff's  place  of 
business  in  New  York  City,  and  if  approved 
by  them  the  goods  were  shipped  from  there 
to  the  purchasers  in  the  various  states.  The 
action  was  based  upon  a  written  contract  of 
employment  entered  into  by  Cubie,  Heimann 
&  Co.  and  C.  F.  Kibby,  in  the  dty  of  St  Lou- 
is, Mo.,  on  the  17th  day  of  April,  1909,  where- 
by Kibby  was  employed  as  a  traveling  sales- 
man for  the  company,  for  the  sale  of  its  mer- 
chandise in  a  designated  territory,  embracing 
the  states  of  Missouri,  Kansas,  and  Oklaho- 
ma, for  a  term  of  one  year,  beginning  on  the 
1st  day  of  July,  1909,  and  ending  on  the  30th 
day  of  June,  1910.  The  contract  provided 
that  Klbby's  compensation  should  be  a  speci- 
fied percentage  of  the  net  amount  of  goods 


sold,  and  also  that  during  the  term  of  the 
contract  he  should  have  a  drawing  accomit 
of  f250  per  month,  and  In  addition  to  this 
that  he  should  be  paid  not  to  exceed  |75  per 
week  for  traveling  expenses  when  out  on  the 
road,  and  other  minor  expenses  were  provid- 
ed for  In  the  contract    The  contract  also 
stipulated  that  it  the  amount  paid  Kibby  on 
his  drawing  account  and  traveling  expenses 
should  exceed  the  total  sum  of  the  commis- 
sions due  him  on  the  sale  of  goods,  Kibby 
should  repay  such  excess  to  the  company  at 
the  termination  or  discontinuance  of  the  con- 
tract   It  was  alleged  in  the  petition  that  the 
sum  of  $4,238.30  bad  been  advanced  to  Kibby 
during  the  term  of  bis  employment,  and  that 
the  total  amount  of  the  commissions  due  him 
on  sales  as  provided  in  the  contract  amount- 
ed to  $1,140.62,  leaving  a  balance  due  from 
iUbby  of  the  sum  of  $3,092.68,  and  judgment 
was  prayed  tor  the  last  sum  named.    Kibby 
answered  the  petition  by  a  general  denial, 
and  in  the  second  count,  in  the  nature  of  a 
Xiross-petition,    alleged  certain    damages  by 
reason  of  the  fraud  and  deceit  practiced  up- 
on him,  being  the  inducing  cause  for  his  en- 
tering into  the  contract,  and  alleged  damages 
in  the  sum  of  $3,800,  and  prayed  for  judg- 
ment for  the  difference  between  the  damages 
alleged  in  his  cross-petition  and  the  amount 
claimed  in  plaintiff's  petition.    A  reply  was 
filed  to  the  cross-petition  by  way  of  a  general 
denial,  and  the  trial  commenced  on  the  12th 
day  of  April,  1911.    On  the  following  day, 
and  before  the  trial  had  closed,  Kibby  asked 
and  obtained  permission  of  the  court  to  file 
a  supplemental  answer  which  was  in  words 
and  figures  following:   "Comes  now  the  de- 
fendant herein,  C.  F.  Kibby,  and  for  answer 
to  the  petition  oil  plaintiff  herein  files  this 
amendment  to  bis  original  answer  and  coun- 
terclaim herein,  leave  of  the  court  havlDg 
been  first  bad  and  obtained,  and  states  that 
the  plaintiff  herein  should  not  be  allowed  to 
maintain  this  cause  against  defendant,  and 
that  said  case  should  be  by  said  court  dis- 
missed for  the  reason  that  the  petition  shows 
upon  its  face  that  the  plaintiff  is  a  foreign 
corporation,  and  that  the  contract  for  the  ex- 
ploitation and  sale  of  plaintiff's  goods  in  the 
state  of  Oklahoma  with  reference  to  foreign 
corporations  as  provided  by  Snyder's  Stat- 
utes of  Oklahoma,  being  sections  1641,  1S42, 
and  1543.   Further,  that  defendant  avers  and 
alleges  that  said  corporation  has  not  complied 
in  manner  or  form  with  the  sections  of  Sny- 
der's Statutes  of  the  Compiled  Laws  of  the 
state  of  Oklahoma,  as  above  set  out"    Coun- 
sel for  the  company  objected  to  the  filing  of 
this  supplemental  answer,  and  excepted  to 
the  ruling  of  the  conrt  permitting  it  to  be 
filed,  and  after  it  was  filed  demurred  to  the 
same  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the  ac- 
tion or  to  bar  the  right  of  the  plaintiff  to 
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maintain  tbe  action.  This  demurrer  was  ans- 
tained  by  the  conrt,  and  exceptions  taken  by 
coonsel  for  Klbby.  At  tbe  close  of  the  testi- 
mony connsel  for  Klbby  obtained  permission 
of  the  court  to  dismiss  his  cross-petition  and 
claim  fi>r  damages,  leaving  the  cause  stand- 
ing upon  the  issues  formed  by  the  petition 
and  general  denial  thereof.  Then  counsel 
for  the  company  moved  the  court  to  Instruct 
tbe  jury  to  return  a  verdict  for  the  plaintiff. 
Hits  motion  was  granted,  and  the  verdict  ren- 
dered accordingly.  After  the  overruling  of 
tbe  motion  for  a  new  trial  presented  by  coun- 
sel for  Klbby,  judgment  was  entered  on  the 
Terdict  of  the  Jury  In  favor  of  the  company 
for  ¥3,064.28.  From  this  Judgment  Klbby  ap- 
pealed. 

[1,2]  The  one  assignment  of  error  argued 
challenges  the  ruUng  of  the  court  in  sustain- 
ing the  demurrer  to  the  supplemental  answer 
as  hereinbefore  set  out 

It  Is  clear  from  the  record  that  the  ruling 
of  the  court  In  sustaining  the  dumerrer  to 
tUa  Buiqplemental  answer  was  coirect,  and 
nay  be  sustained  on  any  one  of  a  number  of 
grounds. 

First  The  supplemental  answer  was  not 
filed  until  after  the  defendant  had  answered 
to  the  merits,  and  thereby  admitted  tbe  ca- 
pacity of  the  plaintiff  to  maintain  the  action. 
As  was  said  by  Mr.  Justice  Hayes,  In  render- 
ing the  opinion  of  the  court  In  Jantzen  v. 
Church,  27  OkL  473,  at  page  475,  112  Pac 
1127,  at  page  1128  (Ann.  Gas.  1912C,  659): 
"By  pleading  to  the  merits,  and  without  rais- 
ing the  question  of  plaintiff's  capacity,  he  ad- 
mitted its  capacity  to  maintain  the  action." 
See,  also.  White  Sewing  Machine  Co.  v.  Pe- 
terson, 23  OkL  361,  100  Pac.  613;  Engle  v. 
Legg,  135  Pac.  1058. 

Second.  Even  If  this  supplemental  answer 
had  been  filed  in  proper  time,  it  did  not  state 
facts  snffldent  to  constitute  a  defense  to  the 
cause  of  action  set  out  by  the  plaintiff,  or  to 
deny  the  right  of  the  plaintiff  to  maintain 
the  action.  These  sections  are  reproduced  as 
sections  1338,  1339,  and  1341,  Rev.  L.  1910, 
and  they  did  not  become  effective  until  June 
10, 1909,  and  since  the  statutes  were  evident- 
ly not  intended  to  be  retroactive  in  effect, 
they  could  not  possibly  affect  the  rights  of 
the  parties  accruing  under  a  contract  execut- 
ed on  the  17th  day  of  April,  1909,  prior  to 
tbe  taking  effect  of  the  statutes. 

Third.  Again,  tbe  facts  set  out  in  this  sup- 
plemental answer  are  not  sufficient  to  show 
that  the  plaintiff  was  within  tbe  terms  of  tbe 
statute,  or  that  it  was  such  a  corporation  as 
was  intended  by  the  statute  to  deny  the  right 
to  maintain  an  action  In  the  courts  in  this 
state.  Freeman-Sipes  Co.  v.  CortlcelU  Silk 
Co,  34  OkL  229. 124  Pac.  972 ;  Chicago  Cray- 
on Co.  V.  Sogers  et  al.,  30  OkL  299,  119  Pac. 
630. 

Fourth.  Again  this  action  was  based  upon 
>  contract  of  employment  entered  into  by  a 
foreign  corporation  and  its  agent    In  any 
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event  tbe  making  of  this  contract  at  St  Lou- 
is with  one  who  was  referred  to  as  a  citizen 
of  "the  city  of  St  Louis"  could  not  be  said  to 
be  doing  business  in  the  state  of  Oklahoma, 
within  the  contemplation  of  the  statutes  of 
Oklahoma  denying  a  foreign  corporation  a 
right  to  sue  in  its  courts  who  had  not  com- 
plied with  the  provisions  of  tbe  statute  re- 
quiring that  a  copy  of  its  charter  be  filed 
with  the  Secretary  of  State  of  Oklahoma  and 
appointing  a  service  agent  in  Oklahoma.  It 
seems  that  tbe  case  of  Verdigris  River  Land 
Co.  V.  Stanfleld  et  aL,  25  Okl.  265,  at  page 
271,  105  Pac.  337,  at  page  339,  is  a  controUlng 
decision  on  the  question  Involved  in  this  case. 
In  that  case  an  Indiana  corporation  entered 
Into  a  contract  with  Stanfleld,  a  citizen  of 
the  state  of  Oklahoma,  for  the  purchase  of 
lands  In  Oklahoma,  and  his  compensation,  as 
provided  by  the  terms  of  the  contract,  was  to 
be  oil  and  gas  mining  leases  covering  the 
lands  purchased.  The  action  in  that  case 
was  based  upon  this  written  contract,  and  a 
similar  defense  to  that  attempted  to  be  set 
up  in  this  supplemental  answer  was  made 
therein.  Mr.  Justice  Kane,  in  the  course  of 
the  opinion,  said:  "The  transaction  thus 
necessary  to  Inquire  Into  In  order  to  compel 
the  agents  of  the  corporation  to  account  to 
them  would  be  tbe  contracts  between  the  cor- 
poration and  tbe  citizens  and  residents  of 
the  Indian  Territory  that  were  made  in  re- 
lation to  tb6  lands  and  money  in  controversy. 
These  transactions  were  not  void  except  at 
the  option  of  the  citizens  and  residents  of 
the  Indian  Territory  with  whom  they  were 
made,  and,  as  far  as  the  record  shows  In  this 
case,  they  are  not  complaining.  The  defend- 
ants purchased  certain  lands  from  these  citi- 
zens and  residents  of  the  Jndlan  Territory 
with  money  l)eIonglng  to  the  corporation, 
taking  the  deeds  in  the  name  of  the  defend- 
ant Stanfleld,  who  thereafter  conveyed  an 
undivided  one-half  interest  In  them  to  Henry. 
The  fiduciary  relation  of  the  defendants  to 
the  corporation  is  admitted;  one  Henry  be- 
ing the  president,  and  Stanfleld,  an  agent 
employed  for  the  purpose  of  making  the  pur- 
chases. The  contract  of  the  corporation 
with  Its  agent  Stanfleld,  which  they  claim 
to  be  void  and  under  which  they  seek  to 
avoid  an  accounting,  is  a  contract  of  employ- 
ment between  Stanfleld  and  the  corporation, 
executed  in  the  state  of  Indiana.  We  are  of 
the  opinion  that  the  part  of  the  provision 
pertaining  to  foreign  corporations  which  pro- 
vides that  tmless  they  comply  with  the  pro- 
visions of  the  law  in  relation  to  filing  their 
certificate,  etc.,  all  Its  contracts  with  citizens 
and  residents  of  the  Indian  Territory  shall  be 
void  as  to  the  corporation  does  not  have  ref- 
erence to  contracts  entered  into  between  the 
corporation  and  its  fiduciary  agents;  the 
purpose  of  the  statute  obviously  being  to  pro- 
tect citizens  of  the  territory  in  transacting 
business  with  foreign  corporations,  and  not 
to  offer  opportunity  to  the  fiduciary  agents  of 
foreign    corporations   to  neglect    to   comply 
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witb  the  law,  and  then  exploit  the  corpora- 
tion. The  corporation  must  act  through  its 
agents,  and  would  be  a  helpless  entity,  In- 
deed, if  its  chief  executive  officer  could,  by 
his  neglect  to  comply  with  a  provision  of  the 
law,  enrich  himself,  and  then  find  protection 
behind  the  statute." 

Fifth.  Again,  the  business  in  which  Cuble, 
Ileimann  &  Co.  were  engaged  was  interstate 
commerce.  Of  tills  there  Is  no  doubt  Free- 
man-Slpes  Co.  v.  Cortlcelli  Silk  Co.,  S4  Okl. 
229, 124  Pac.  872 ;  White  Sevring  Machine  Co. 
V.  Peterson,  23  Okl.  361,  100  Pac.  513 ;  Chi- 
cago Crayon  Co.  v.  Rogers,  30  OkL  299,  119 
Pac.  630;  Harrell  ▼.  Peters  Cartridge  Co.,  36 
Okl.  684,  129  Pac.  872,  44  L.  R.  A.  (N.  S.) 
1094;  Western  Union  TeL  Co.  v.  Kansas, 
216  U.  S.  28,  30  Sup.  Ct  190,  54  L.  Ed.  366; 
International  Text-Book  Co.  ▼.  Plgg,  217  U. 
S.  91,  30  Sup.  Ct.  481,  64  L.  Ed.  678,  24  L.  R. 
A.  (N.  S.)  493,  18  Ann.  Cas.  1103;  Lehigh 
Portland  Cement  Co.  v.  McLean,  245  lU.  236, 
92  N.  E.  248, 137  Am.  St  Rep.  322. 

The  Legislatnte  of  Oklahoma  was  without 
power  to  deny  a  foreign  corporation  engaged 
In  interestate  commerce  the  right  to  main- 
tain suits  in  the  courts  of  this  state.  It  can- 
not be  contended  that  such  was  the  purpose 
of  the  statutes  under  consideration,  for  the 
Legislature  clearly  recognized  the  limitation 
upon  Its  power  in  this  respect  in  section  1340, 
Rev.  L.  1910,  as  follows :  "This  article  shall 
not  be  effective  in  cases  where  its  enforce- 
ment will  conflict  witb  the  powers  of  Con- 
gress or  the  federal  laws  to  regulate  com- 
merce between  the  states."  It  appears  from 
the  record  that  Mr.  ELlbby  sought  the  employ- 
ment with  Cubie,  Heimann  &  Co.  repeatedly 
before  the  contract  in  suit  was  entered  into ; 
that  he  entered  into  this  contract  voluntarily 
for  the  term  of  one  year,  and  refused  to  avail 
himself  of  the  opportunity  given  him  to  re- 
scind the  contract  prior  to  that  time.  Then, 
when  the  result  was  not  as  he  expected,  or  as 
satisfactory  as  he  had  contemplated,  he  can- 
not escape  the  burdens  of  the  contract  in  the 
manner  he  has  attempted  to  do,  after  having 
enjoyed  its  benefits.  He  can  find  no  protec- 
tion behind  this  statute,  even  if  he  had  prop- 
erly pleaded  its  provisions. 

It  follows  that  the  assignment  urged  is  not 
well  taken,  and  that  the  Judgment  appealed 
from  should  be  afilrmed. 

PER  CURIAM.  Adopted  In  whole. 


CROSSAN  V.  COOPER. 
(Supreme  Court  of  Oklahoma.    Dec.  23,  1913.) 

(SvHalut  hi)  the  Court.) 

1.  jTTDGiniNT    ({    107*)— DeTAULT— PiXADIICO, 
There    can    be    no    Judgment    by    default 
where    there   is   on  file   an   answen  or  otheV 
pleading  raising  an  issue  of  law  or  fact 

[Ed.  Note. — For  other  casea,  see  Judgment 
Cent  Dig.  if  198-200;    Dec.  Dig.  |  107.*] 


2,  JuDOUKNT  ({  107*)— Default— PiSADiNOS 
BT  Defendant. 

Before  a  default  judi;ment  can  be  proper- 
ly  entered,  the  answer  or  other  plea  must  be 
disposed  of  in  an  orderly  way  by  motion,  de- 
murrer, or  in  some  other  manner. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  Sg  198-200;   Dec.  Wg.  {  107. •] 

3.  Jttdouent    (S   107*) —Default- LnnTA- 
noNB. 

A  petition,  to  recover  on  a  foreign  judg- 
ment on  its  face,  dearly  showed  that  the 
cause  of  action  therein  set  out  was  barred  by 
the  statute  of  limitations;  an  answer  was  filed 
specifically  setting  up  the  bar  of  the  statute, 
which  answer  was  not  attacked  by  demurrer  or 
motion;  the  court,  on  motion  of  plaintiff,  in 
the  absence  of  defendant  and  his  coussel,  en- 
tered a  purported  defanlt  judgment  and  trial 
without  a  jury  was  had  on  the  petition  and  an- 
swer; the  only  evidence  introduced  was  cer- 
tified copies  of  the  petition,  answer,  reply,  and 
judgment  of  the  original  trial  court  Held, 
the  defense  of  the  statute  of  limitations,  being 
well  pleaded,  and  properly  before  the  court, 
should  have  been  by  tne  court  sustained,  and 
there  being  no  competent  evidence  before  the 
court  sustaining  the  purported  cause  of  action, 
and  the  defense  pleaded  being  full  and  suffi- 
cient the  court  committed  reversible  error  in 
entering  Judgment  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  II  198-200;    Dec.  Dig.  i  107.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court  Pottawatomie 
County;   Geo,  C.  Abemathy,  Judge. 

Action  by  William  Cooper  against  W.  B. 
Crossan.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

P.  O.  Cassldy,  of  Shawnee,  for  plaintiff  in 
error.  B.  E.  Hood  and  Lydick  &  Eggerman. 
all  of  Shawnee,  for  defendant  in  error. 

ROBERTSON,  a  This  was  an  action  on 
a  foreign  Judgment  rendered  against  W.  B. 
Crossan  in  the  district  court  of  Miami  coun- 
ty, Kan.,  on  June  8,  1908,  in  the  sum  of  $1,- 
000  and  interest,  in  favor  of  Wm.  Cooper, 
who  on  September  24,  1910,  filed  his  petition 
in  the  superior  court  of  Pottawatomie  coun- 
ty and  sought  thereby  to  recover  on,  and 
keep  alive,  the  said  Judgment  in  this  state. 
The  petition  is  in  the  usual  form  and  has 
attached  thereto  and  made  a  part  thereof  the 
petition,  answer,  reply,  and  judgment  of  the 
district  court,  the  opinion  and  Judgment  of 
the  Supreme  Court  of  Kansas  affirming  the 
decision  of  the  district  court  together  with 
an  opinion  and  Judgment  of  the  Supreme 
Court  of  Kansas  denying  a  rehearing,  to- 
gether with  the  mandate  of  the  said  Su- 
preme Court  of  Kansas,  all  of  which  were 
attached  to  said  petition  as  exhibits  and 
certified  to  by  the  clerk  of  the  district  court 
of  Miami  county,  Kan.  Crossan  answered 
first  by  general  denial;  second,  by  a  plea 
of  the  statute  of  limitations  In  the  followins 
language:  "As  a  second  and  further  defense 
to  the  cause  of  action  of  plaintiff,  the  de- 
fendant alleges:  That  he  has  been  an  actual 
and  bona  fide  resident  of  Pottawatomie  coub- 
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tf,  state  of  Oklahoma,  for  more  than  eight 
years  last  past,  and  Is  now  a  resident  In 
good  faith  of  said  county  and  state,  and  that 
said  residence  has  been  actual  and  contlnu- 
OQs.  That  the  said  cause  of  action  as  set 
out  and  alleged  In  the  petition  of  plalntlfT 
dltf  not  accrue  to  said  plaintiff  at  any  time 
within  one  year  before  the  commencement  of 
this  salt,  and  that  said  cause  of  action  la 
barred  by  the  statute  of  limitations  In  such 
cases  made  and  prorlded."  This  answer  was 
filed  January  21,  1911.  On  April  19.  1011, 
the  case  b^ng  reached  for  trial,  and  neither 
the  defendant  nor  his  attorney  appearing,  it 
was  ordered  that  the  defendant  be  adjudged 
in  default,  and,  the  plaintiff  waiving  a  jury, 
trial  was  had  to  the  court ;  evidence  was  In- 
troduced, and  a  judgment  In  favor  of  plain- 
tiff and  against  the  defendant  was  mtered  In 
the  gam  of  $1,324.20.  On  the  same  day  the 
defendant  filed  his  motion  to  set  aside  the 
judgment,  alleging  that  default  should  not 
have  been  adjudged  for  the  reason  that  de- 
fendant liad  answered  In  due  time,  and  the 
said  answer  alleged  that  the  cause  of  action 
stated  in  the  petition  was  barred  by  the  stat- 
ute of  limitations,  which  allegations  were 
not  denied  by  reply,  or  in  any  other  manner, 
by  the  plaintiff,  and  that  the  petition  shows 
on  its  face  that  the  suit  was  on  a  foreign 
Judgment  obtained  June  8,  1008,  and  that 
tbis  action  was  not  filed  until  December  24, 

1910.  The  affidavit  supporting  the  motion  to 
get  aside  the  defanlt  was  made  by  P.  O.  Cas- 
sidy,  who  was  attorney  for  defendant,  and 
alleges  that  he  had  full  and  sole  charge  of 
the  suit;  that  he  filed  the  answer  in  due 
time;  that  no  reply  had  ever  been  filed  by 
plaintiff  thereto ;  that  the  trial  of  the  cause 
bad  bem  regularly  set  by  the  court  for  April 
17.  1911;  that  he  had  been  in  court  on  the 
morning  of  April  17,  1911,  and  was  informed 
by  the  court  that  the  assignment  was  be- 
hind and  that  the  cause  would  not  likely  be 
reached  before  the  last  of  the  week;  the  said 
attorney  was  in  court  on  the  morning  of  the 
18th  of  April  and  was  again  Informed  that 
the  assignment  was  still  tiehlnd;  that  he 
went  again  on  the  19th  and  was  Informed  by 
some  attorney  who  was  then  trying  a  case 
that  the  trial  then  before  the  court  would 
ta&e  most  of  the  day ;  and  that  said  P.  O. 
Cassldy  caused  the  defendant  Crossan  to  go 
to  the  courtroom  about  3  o'clock  p.  m.  on 
the  19th  to  ascertain  the  probability  of  the 
cause  coming  to  trial  on  that  day ;  and  that 
said  Crossan  retnmed  and  reported  that 
jadgment  by  default  had  Just  been  taken. 
A.  copy  of  the  motion  to  set  aside  the  de- 
fault, together  with  the  affidavit  In  support 
thereof,  was   served   on   plaintiff   April   19, 

1911,  at  5  o'clock  p.  m.  A  motion  for  a  new 
trial  was  filed  in  due  time  and  alleged, 
among  other  things:  (1)  That  the  court  erred 
in  adjudging  the  defendant  in  default,  his 
answer  being  on  file.  (2)  Defendant  and 
Ills  coonsel  were  absent  from  the  courtroom', 
at  the  time  the  Judgment  was  taken,  by  acci- 


dent and  excusable  neglect  (3)  Irregulari- 
ties in  the  proceedings  of  the  court  by 
which  defendant  was  prevented  from  having 
a  fair  trial:  (a)  Adjudging  defendant  in 
default  when  he  had  an  answer  on  file  which 
pleaded  an  affirmative  defense;  no  reply 
having  been  filed  thereto,  (b)  The  petition  is 
fatally  defective  and  will  not  support  a  Judg- 
ment; it  shows  on  its  face  the  cause  was 
barred  by  the  statute  of  limitations,  (c) 
Judgment  is  not  supported  or  proved  by 
competent  evidence,  (d)  Defendant  had  a 
valid  and  legal  defense  stated  in  his  an' 
Bwer,  which  was  not  controverted  by  plain- 
tiff, (e)  The  cause  could  not  be  tried  with- 
out a  Jury;  the  same  not  being  waived  by 
defendant  (4)  The  judgment  is  not  sup- 
ported by  competent  evidence.  dS)  The  jadg- 
ment is  contrary  to  law. 

This  motion,  as  well  as  a  motion  for  new 
trial,  was,  after  due  consideration  by  the 
court,  overruled,  and  the  defendant  brings 
this  cause  to  reverse  said  order.  At  the 
threshold,  we  are  met  with  a  motion  to  strike 
the  case-made  and  brief  from  the  files  of 
this  court  and  to  dismiss  the  appeal,  there 
b^ng  many  reasons  assigned  for  such  action, 
the  first  being  that  the  said  case-made  was 
not  made  and  served  In  the  time  provided  by 
law.  In  support  of  this  reason.  It  is  urged 
that  the  defendant  was  not  glvm  00  days  la 
which  to  make  and  serve  the  case-made,  but 
that  the  language  of  the  court  found  on  page 
26  of  the  case-made  is  that  the  defendant 
serve  his  case-made  within  60  days,  and 
that  it  does  not  spedflcally  give  the  defend- 
ant 60  days  in  which  to  prepare  it,  it  merely 
provides  that  it  shall  be  served  at  some  time 
within  the  60  days ;  that  it  does  not  under- 
take to  extend  the  time  for  malting  the  caae- 
made  for  any  definite  period;  and  that 
therefore  the  case-made  should  have  been 
made  and  served  within  three  days  from  the 
rendition  of  the  final  order.  This  is  not  a 
fair  interpretation  of  the  language  of  the 
court  Even  a  casual  reading  of  the  record 
shows  that  It  was  the  intent  of  the  court, 
fully  understood  by  the  parties,  that  the  de- 
fendant was  given  60  days  in  which  to  make 
and  serve  a  case-made  on  the  plaintiff  for 
api)eal  to  the  Supreme  Court  and  the  rule 
laid  down  in  Springfield  Fire  &  Marine  Ins. 
Co.  V.  Gish,  23  Okl.  824,  102  Pac.  708,  does 
not  apply  or  govern  under  the  facts  of  this 
case. 

The  second  and  third  ground  for  dismissal 
is  that  the  defendant  has  failed  to  comply 
with  rules  20  and  25  of  this  court  (95  Pac. 
vli),  in  that  defendant  has  failed  to  separate- 
ly set  forth  and  number  the  argument  and 
authoritiefi  in  support  of  the  point  in  his  as- 
signment of  error,  etc  There  la  some  merit 
to  this  objection,  but  the  discrepancy  and 
shortcoming  of  the  brief  of  the  defendant  is 
not  of  such  magnitude  or  degree  as  would 
warrant  us  In  dismissing  the  appeal  under 
this  ground  of  the  motion. 

The  fourth  reason  la  that  the  case-made 
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affirmatively  shows  on  Ita  flace  that  It  does 
DOt  contain  all  the  evidence.  In  this,  coun- 
sel for  plaintiff  are  evidently  mistaken,  and 
undoubtedly  have  overlooked  the  averment 
of  the  case-made  by  way  of  recital,  found  on 
page  26,  that  "the  foregoing  contains  a  tme 
and  correct  statement  of  the  pleadings,  mo- 
tions, orders,  evidence,  findings  and  proceed- 
ings, upon  which  judgment  was  rendered." 
While  this  certificate  might  have  been  more 
full  and  complete,  yet  to  our  mind  It  is  suffi- 
cient under  the  statute  and  holdings  of  this 
court. 

The  last  ground  urged  is  for  failure  to 
comply  with  rule  25,  wherein  it  is  provided 
that  the  brief  of  the  plaintift  in  error  shall 
contain  a  statement  of  facts.  There  is  no 
merit  In  this  allegation.  The  brief  of  de- 
fendant, on  pages  2,  3,  4,  5,  6,  7,  and  8,  con- 
tains a  full  and  correct  abstract  and  state- 
ment of  the  facts  of  this  case,  and,  while  it 
is  not  labeled  "Statement  of  Facts,"  yet  it 
is  a  statement  as  fully  and  completely  aa 
though  it  wer«  so  labeled. 

[1,2]  This  brings  us  to  the  consideration 
of  the  case  on  Its  merits.  The  judgment  by 
default  was  erroneously  entered.  There  can 
be  no  judgment  by  default  where  there  is  on 
file  an  answer  or  other  pleading  of  defend- 
ant raising  an  issue  of  law  or  fact  Before 
a  default  judgment  can  be  properly  entered, 
the  answer  or  other  plea  must  be  disposed  of 
in  en  orderly  way  by  motion,  demurrer,  or 
in  some  other'  manner.  23  Oyc.  750.  In  this 
case  there  was  an  answer,  filed  in  due  time, 
consisting  of  a  general  denial,  and  In  addi- 
tion specifically  challenging  the  sufficiency 
of  the  allegations  of  the  petition  by  show- 
'  ing  that  the  statute  of  limitations  had 
run  against  the  alleged  cause  of  action  prior 
to  the  time  the  action  was  instituted.  Such 
pleas  are  in  no  wise  inconsistent,  and  the 
judgment  by  default  was  Improvldently  en- 
tered, and  no  possible  advantage  could  ac- 
crue thereunder  to  the  plaintiff,  nor  could 
any  detriment  result  therefrom  to  defendant. 

But,  without  doubt,  under  the  showing 
made  in  the  record  before  us,  plaintiff  was 
entitled  to  proceed  with  the  trial,  even  in 
the  absence  of  defendant  or  his  attorney. 
There  is  nothing  In  the  record  that  war- 
rants any  other  conclusion,  and  the  entering 
of  the  purported  default  against  defendant 
was  of  no  consequence  ona  way  or  the  other. 

[3]  This  brings  us  to  the  consideration  of 
the  grounds  laid  in  the  motion  for  a  new 
trial.  We  will  consider  them  altogether. 
The  petition  on  its  face  shows  that  the  judg- 
ment sued  on  was  rendered  in  the  district 
court  of  Miami  county,  Kan.,  on  June  8, 
1908;  that  suit  thereon  was  filed  in  the  su- 
perior court  of  Pottawatomie  county,  Okl., 
on  December  28, 1910,  two  years,  six  months, 
and  twenty  days  subsequent  to  the  rendition 
of  the  judgment  In  the  Kansas  court.  The 
judgment  was  not  stayed  by  supersedeas  or 
otherwise,  so  far  as  this  record  shows.  Even 
though  a  valid  default  judgment  had  been 
entered  against  defendant,  the  Judgment  can- 


not be  sustained  unless  the  petition,  upon 
which  It  is  based,  states  a  cause  of  action 
end  contains  all  those  averments  necessary 
to  show  plaintiff's  right  of  recovery.  If  the 
petition  shows  on  Its  face  that  the  right  to 
sue  on  the  judgment  was  barred  by  the  stat- 
ute of  limitations,  a  general  demurrer  would 
be  sufficient  to  call  the  attention  of  the  court 
thereto.  In  M.,  K.  &  T.  Ry.  Oo.  v.  Wilcox,  32 
Okl.  51,  121  Pac.  656,  it  was  said:  "The  peti- 
tion clearly  shows  on  its  flace  that  more 
than  two  years  had  elapsed  from  the  date  the 
horses  were  killed  until  the  filing  of  the  salt 
There  is  no  allegation  in  the  petition  which 
takes,  or  attempts  to  take,  the  cause  out  of 
the  operation  of  the  statute  of  limitations, 
and  when  the  petition  shows  clearly  on  Its 
face,  as  tliis  one  does,  that  the  statute  of 
limitations  had  run  against  the  cause  of  ac- 
tion, it  was  the  duty  of  the  conrt  to  sustain 
the  demurrer,  especially  when  no  objection 
to  the  sufficiency  of  the  plea  was  made  by 
plaintiff  in  the  court  below."  See,  also. 
Young  T.  Whittenhall,  15  Kan.  580;  School 
Dist  No.  1,  Hamilton  Co.,  v.  Berr,  6  Kau. 
App.  861,  60  Pac.  101. 

In  City  of  PhilUpsburg  y.  Kincaid,  6  Kan. 
App.  377,  50  Pac.  1093,  it  was  said:  "The 
only  question  in  the  case  is:  Does  the  peti- 
tion state  facts  sufficient  to  constitute  a 
cause  of  action  against  said  defendant  below, 
the  plaintiff  in  error?  The  action  was 
brought  to  recover  damages  for  taking  and 
detaining  personal  property.  The  petition  al- 
leges that  the  property  was  taken  November 
15,  1801.  This  action  was  commenced  in  the 
court  below  July  5,  1895.  Thero  it  nothing 
ttated  i»  the  petition  tufflcient  to  take  the 
eause  out  of  the  operation  of  the  atatute  of 
limitations  (Italics  ours),  and,  under  the  pro- 
visions of  paragraph  4095,  Oen.  St  1895,  the 
demurrer  thereto  should  Iiave  been  sus- 
tained." 

While  there  was  no  demurrer  filed  against 
the  petition  yet  under  the  circumstances  of 
the  case  the  answer,  specifically  setting  up 
the  plea  of  the  statute  of  llmltatlons,  was  the 
equivalent  thereof  and  should  have  been  so 
treated  by  the  court  The  answer  being  on 
file  and  no  motion  made  to  strike  it  or  prop- 
erly dispose  of  It  In  any  other  manner.  It 
became  and  was  the  duty  of  the  court  to 
scrutinize  the  allegations  of  the  petition 
dosely,  and  if  the  same  were  insufficient  to 
entitle  the  plaintiff  to  the  relief  sought,  or  to 
sustain  a  Judgment,  it  should  have  been  so 
found  by  the  court,  and  the  relief  sought 
denied,  and,  even  though  the  court  failed  to 
so  scrutinize  the  petition,  it  became  and  was 
its  duty  to  weigh  the  evidence  introduced 
under  and  In  support  of  it,  and,  if  there  was 
no  competent  evidence  reasonably  tending  to 
warrant  the  relief  sought,  the  same  shoulcl 
be  denied.  Counsel  for  plaintiff  ingeniously 
urge  that  there  is  nothing  In  the  answer  to 
show  that  defendant  was  ever  present  in  the 
state  of  Oklahoma,  and  that  therefore  the 
plea  of  the  statute  of  limitations  Is  not  open 
to  him.    The  answer  alleges  that  "be  bea 
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been  ao  actual  and  bona  fide  resident  of 
Pottawatomie  county,  state  of  Oklahoma,  for 
more  tban  eight  years  last  past  and  la  now 
I  resident  in  good  faith  of  said  county  and 
state,  and  that  said  residence  has  been  ac- 
taal  and  continued."  This,  giving  It  the 
meaning  ordinarily  given  to  language,  is  a 
sufficient  allegation  of  residence  to  sustain 
tbe  pica  as  offered,  and,  in  the  absence  of 
motion  to  make  more  definite  and  certain  or 
1  denial  of  any  sort  by  plaintiff,  it  is  sufil- 
dent  Indeed,  under  the  ordinary  rules  of 
pleading.  It  stands  admitted  in  this  case. 

The  only  evidence  introduced  in  support 
of  tbe  petition  was  copies  of  the  record  from 
tbe  Kansas  court  Without  considering  the 
competency  of  these  copies,  which  Is  prop- 
erly challoiged  by  defendant  In  his  brief 
(and  which  to  na  appears  to  be  well  taken), 
it  Is  sDfndent  to  say  that,  in  view  of  the  an- 
swer and  its  plea  of  the  statute  of  llmltatlonB 
on  file  and  property  before  the  court,  and 
also  in  view  of  the  fact  that  the  petition  la 
barren  of  any  plea  of  exception  to  the  stat- 
ute of  limitations,  the  Judgment  la  absolutely 
Told  for  want  of  any  competent  testimony  to 
support  the  same. 

Therefore  the  court  erred  In  overruling 
defendant's  motion  for  a  new  trial,  and  the 
Jndgnient  should  be  reversed,  and  the  cause 
remanded  for  further  proceeding  not  incon- 
sistent with  the  views  herein  expressed. 

PER  CURIAM.    Adopted  In  whole. 


ST.  LOUIS  ft  S.   F.  R.   CO.  v.   SMITH. 
(Supreme  Court  of  Oklahoma.     Dec.  23,  1913.) 

(SyUahtu  by  the  Court.) 

L  Bailboads  ({  441*)— Killing  Tbespassino 
Aniicais— Pkbscmption  or  Neolioence. 
In  an  action  against  a  railway  company  for 
kiDing  trespassing  animnls,  negligence  will  not 
be  presumed,  in  the  absence  of  statute,  from 
the  mere  fact  of  accident,  which  is  as  consis- 
tent with  the  presumption  that  it  is  nnavoidable 
as  it  is  with  negligence. 

[Kd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ff  J575-15U5;    Dec  Dig.  |  441.*] 

2.  Railroads   (§  411*)  —  Killxno   or  Tbes- 

PAssiNo  Anihals— Liabiutt. 

in  the  absence  of  negligence,  a  railway 
company  is  not  liable  for  animals  injured  or 
killed,  when  they  come  apon  the  track  at  a 
place  where  it  is  not  required  by  law  to  be 
fenced,   such   as  station  grounds. 

[Bd.   Note. — For  other  coses,   see  Railroads, 
Cent  Dig.  |{  14<»-1450;    Dec.  Dig.  {  411.*] 

8.  TaiAL  (§  139*)  —  DiBECTioM  or  Verdict  — 
Evidb:«ce— Neolioence. 

In  an  action  against  a  railway  company 
for_  the  negligent  killing  of  stock,  where  the 
plalntifTs  right  of  recovery  depends  upon  de- 
fendant's negligence,  and  where  there  is  no  evi- 
dence tending  to  prove  negligence,  and  no  cir- 
cumstance from  which  negligence  might  be  rea- 
sonably inferred,  it  is  the  duty  of  the  court  to 
direct  a  verdict  in  fiivor  of  defendant 
^[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
1^.^11  332,  333,  33&-341,  365;    Dec.  Dig.  { 


Commissioners'  Opinion,  Division  No.  1. 
Error  from  McCnrtain  County  Court;  T.  J. 
Barnes,  Judge. 

Action  by  T.  W.  Smith  against  the  St 
Louis  ft  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  R.  A.  Kleiu- 
schmldt  and  E.  H.  Foster,  both  of  Oklahoma 
City,  and  Stephenson  ft  Shaffer,  of  Hugo, 
for  plaintiff  in  error. 

SHARP,  C.  Of  the  several  assignments  of 
error  urged,  it  will  be  necessary  to  consider 
only  the  action  of  the  court  in  overruling  de- 
fendant's motion  for  a  peremptory  instruc- 
tion. At  the  time  of  the  accident  which  re- 
sulted in  the  death  of  plaintiff's  mule,  the 
owner  was  living  in  the  little  town  of  Duval, 
about  75  yards  distant  from  the  railroad  sta- 
tion platform,  and  had  turned  the  mule  out 
to  permit  it  to  graze  in  the  adjoining  woods 
pasture.  On  the  same  afternoon  the  mule 
was  struck  by  an  east-bound  passenger  train, 
and,  as  a  result  of  the  injury  sustained,  died 
a  short  time  thereafter.  The  undisputed  evi- 
dence shows  that  the  animal  was  struck  by 
the  engine  at  the  station  platform.  Plain- 
tiff's amended  petition  charges  that  the  ani- 
mal's death  was  due  to  the  negligence  of 
the  defendant  in  the  operation  of  its  train, 
and  further  charged  tlutt  no  fence  liad  been 
erected  by  the  railroad  company  where  the 
injury  occurred.  The  latter  allegation,  if  In- 
deed as  alleged  it  could  be  charged  as  an  act 
of  negligence,  was  eliminated  by  the  court's 
charge  to  the  Jury,  so  that  the  only  ground 
upon  which  the  verdict  was  permitted  to 
stand  was  that  the  train  at  the  time  of  the 
injury  was  being  negligently  operated,  as  the 
trial  court  was  clearly  correct  in  its  instruc- 
tion that  the  railway  company  was  not  re- 
quired by  law  to  fence  its  right  of  way  at 
station  grounds.  Section  1389,  Comp.  Laws 
1909 ;  St  Louis  ft  S.  F.  Ry.  Go.  v.  Brown,  32 
Okl.  483, 122  Paa  130. 

We  have  read  the  testimony  very  carefully, 
and  fail  to  find  any  evidence  tending  to  show 
any  negligence  on  the  part  of  the  employes 
of  the  railway  company.  Four  eyewitnesses 
testified  concerning  the  accident,  two  on  the 
part  of  the  plaintiff,  and  two  on  the  part  of 
the  defendant  C.  B.  Gardner,  for  plaintiff, 
testified  that  he  saw  the  mule  on  the  track  at 
the  dirt  road  crossing  a  short  ways,  probably 
30  or  40  yards,  west  of  the  platform,  at  which 
time  the  animal  was  running  down  the  track, 
and  was  but  four  or  five  feet  In  front  of  the 
engine,  when  the  witness  turned  his  atten- 
tion elsewhere.  When  he-next  saw  the  male, 
she  was  walking  away  from  the  track,  limp- 
ing as  if  injured.  Bertha  Davlin,  a  daughter 
of  plaintiff,  testified  that  she  did  not  see  the 
mule  when  it  went  on  the  track,  but  saw  It 
running  away  from  the  train  as  it  approach- 
ed;   that  it  ran  probably  30  yards  before 
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being  bit;  that  the  train^was  running  pretty 
fast,  but  whistled,  she  thought,  for  the  sta- 
tion; that  the  dirt  road  crossing  was  about 
35  or  40  yards  west  of  the  platform ;  that 
she  could  not  say  how  fast  the  train  was 
running;  that  she  saw  the  train  hit  the 
mule.  On  behalf  of  defendant,  J.  W.  Bate- 
man  testified  that  at  the  time  of  the  acci- 
dent he  was  at  the  commissary  store  near  by, 
and  saw  the  mule  walking  down  the  track, 
and  that  when  the  train  struck  her  it  pushed 
her  down,  and  that  she  afterwards  got  up 
and  walked  towards  the  store ;  that  it  seem- 
ed that  the  mule  was  "Just  shoved  along  on 
her  four  feet"  Joe  Goodman,  for  the  de- 
fendant, testified  that  he  was  standing  about 
200  yards  south  of  the  railroad  when  he  saw 
the  mule  on  the  railroad  track;  that  the 
train  ran  against  the  mule  and  "pushed  her 
along  a  little  bit  and  then  stopped";  that 
the  mule  got  up  and  "fed  on  ofC" ;  that  the 
mule  was  east  of  the  dirt  crossing  when  she 
was  struck.  We  do  not  consider  this  testi- 
mony sufficient  proof  of  negligence.  It  proves 
that  the  animal  was  struck  and  injured  by 
the  railway  company's  engine  and  nothing 
more.  From  all  the  evidence,  it  is  clear  that 
the  mule  which  had  that  day  been  negligent- 
ly turned  loose  by  its  owner,  adjacent  to  the 
unfenced  station  grounds,  had  wandered  on 
the  track  and  was  struck  and  injured ;  that 
It  got  on  the  track  at  a  point  not  to  exceed 
35  or  40  yards  from  where  the  train  stopped 
near  the  station  platform. 

[1]  Negligence  is  not  to  be  presumed  from 
the  mere  fact  of  injury,  which  is  as  consist- 
ent with  the  presumption  that  it  was  un- 
avoidable as  it  is  with  negligence,  and  there 
must  be  some  evidence  tliat  the  accident 
could  have  been  avoided  with  proper  dili- 
gence and  precaution.  Stem  et  aL  v.  Mlclii- 
gah  Central  RaUroad  Co.,  76  Mich.  591,  43  N. 
W.  5S7. 

[2]  Plaintitrs  mule  was  unlawfully  at 
large,  and  was  a  trespasser  upon  the  tracks 
of  the  defendant  company,  and  in  such  case, 
as  was  said  in  St  Louis  &  S.  F.  R.  Co.  v. 
Brown,  supra,  the  correct  rule  is  that  the 
railway  company  is  required  to  exercise  only 
ordinary  care  to  avoid  injuring  trespassing 
animals  after  they  are  discovered  on  or  in 
dangerous  proximity  to  the  track.  Atchison, 
T.  &  S.  F.  Ry,  Co.  V.  Davis  &  Young,  28  OkL 
359,  109  Pac.  551;  Missouri,  K.  &  T.  Ry.  Co. 
V.  Savage,  32  Okl.  376,  122  Paa  656;  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Ward,  32  Okl.  187, 
120  Paa  982 ;  St  Louis  &  S.  F.  Ry.  Co.  v. 
LitUe,  84  Okl.  298,  125  Pac.  459 ;  St  Louis  & 
S.  F.  Ry.  Co.  V.  Hardesty,  36  Okl.  682,  129 
Paa  789 ;  Memphis  &  Little  Rock  R.  Co.  v. 
Kerr,  52  Ark.  162,  12  S.  W.  329,  5  L.  R.  A. 
429,  20  Am.  St  Rep.  159.  In  the  absence  of 
negligence,  a  railway  company  is  not  liable 
for  animals  injured  or  killed,  when  they 
come  upon  the  track  at  a  place  where  it  is 
not  required  by  law  to  be  fenced,  such  as  de- 


pot or  station  grounds.  International  & 
Great  Northern  R.  Co.  v.  Dunham,  68  Tex.  231, 
4  S.  W.  472,  2  Am.  St  Rep.  484;  Moser  v. 
St  Paul  &  D.  R.  Co.,  42  Minn.  480,  44  N.  W. 
530 ;  Bechdoldt  v.  Grand  Rapids  &  I.  R.  Co., 
113  Ind.  343,  15  N.  E.  686. 
,  [3]  That  the  mule  was  struck  within  30  or 
40  yards  of  where  it  got  on  the  track ;  that 
the  whistle  was  sounded  and  the  train  quick- 
ly brought  to  a  stop  at  or  near  the  platform ; 
together  with  the  manner  in  which  the  ani- 
mal was  struck — all  tended  to  negative,  rath- 
er than  prove,  negligence.  In  the  absence  of 
any  evidence  tending  to  prove  negligence,  or 
where  from  the  evidence  negligence  may  not 
be  reasonably  inferred,  it  is  the  plain  duty 
of  the  court  to  direct  a  verdict  in  fiivor  of 
the  defendant  Baker  v.  Nicliols  &  Co.,  10 
Okl.  685,  65  Pac.  100;  Rlcttardson  t.  Fellner, 
9  Okl.  513,  60  Paa  270 ;  Edmisson  v.  Dmmm- 
Flato  Co.,  13  Okl.  440,  73  Pac.  958;  Cooper 
V.  Flesner,  24  Okl.  47, 103  Pac.  1016,  23  L.  R. 
A.  (N.  S.)  1180,  20  Ann.  Cas.  29;  Atchison. 
T.  &  S.  F.  Ry.  Go.  v.  Henderson,  27  OkL  660, 
112  Pac.  986 ;  St  Louis  &  S.  F.  Ry.  Co.  v. 
Webb,  36  Okl.  235,  128  Pac.  252 ;  St  Louis  & 
S.  F.  R.  Co.  V.  McClelland,  36  OkL  573,  128 
Paa  1081. 

No  brief  has  been  filed  in  tids  court  on  the 
part  of  the  defendant  in  error.  In  our  opin- 
ion the  plaintifT  wholly  failed  to  make  out  a 
case  involving  the  legal  liability  of  the  com- 
pany, and  the  judgment  of  the  trial  court 
should  be  reversed. 

PER  CURIAM.    Adopted  In  whole. 


In  re  THEIMER  et  alt 
(Supreme  Court  of^Oklahoma.    Sept.  22,  1913.) 

(Byllaiut  ly  (k«  Court.) 
Courts  (|  202*)— I^obatr  Codbts— Appkai> — 

jubisdiotion. 

Under  the  provisions  of  section  1820,  art. 
1,  Revised  Laws  of  Oklahoma  1910,  and  sec- 
tion 6,  c.  27,  Laws  of  1907-08  an  appeal  lies 
to  the  district  court  from  the  county  court  iu 
probate  matters. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  11  48(M86;    Dec.  Dig.  {  202.*] 

Error  from  County  Court,  Oklahoma  Coun- 
ty; John  W.  Hayson,  Judge. 

Action  between  H.  C.  Rice  and  Louis  M. 
Theimer  and  others.  From  the  Judgment,  H. 
C.  Rice  brings  error.    Appeal  dismissed. 

Stephen  C.  Treadwdl,  of  Oklahoma  City, 
for  plalntift  in  error.  Geo.  J.  Eacock  and  W. 
J.  Davidson,  both  of  Oklahoma  City,  for  de- 
fendants iu  error. 

LOOFBOURROW,  J.  On  September  30. 
1912,  Elizabeth  B.  Theimer,  as  guardian  of 
Louis  M.  Theimer  et  al.,  minors,  obtained  a» 
order  from  the  county  court  of  Oklahoma 
county  to  sell  certain  real  estate  belonging 
to  such  minors  on  and  after  October  26,  1912. 
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Pnrsaant  to  sach  order  sale  was  made,  the 
report  thereof  filed  with  the  county  court, 
and  on  the  6th  day  of  November,  1912,  the 
same  waa  confirmed.     On  January  2,  1013, 
plalntur  In  error,  H.  C.  Rice,  filed  in  the 
count;  court  of  Oklahoma  county  a  petition 
to  set  aside  the  order  confirming  the  sale  of 
said  real  estate.     Thereafter  Elizabeth  B. 
Tbeimer,  guardian,  filed  in  the  county  court 
a  motion  to   strike   said  petition  from  the 
files,  which  motion  was,  by  the  judge  of  the 
coanty  court,  sustained,  to  which  ruling,  or- 
der, and  judgment  the  plaintiff  in  error,  H. 
C  Bice,  duly  excepted  and  appealed  to  this 
conrt  for  relief  from  the  alleged  errors  in 
sQch  proceeding,  and  the  defendants  in  error 
hare  filed  a  motion  to  dismiss  said  appeal. 
Section  6,  art  1,  c.  27,  Session  Laws  of 
1907-06,  with   minor  changes  in  language, 
fonnd  at  section  1820,  Revised  Laws  of  Okla- 
homa 1910,  is  as  follows:  "In  all  cases  aris- 
ing tmder  the  probate  jurisdiction   of  the 
connty  conrt,  appeals  may  be  taken  from  the 
jadgmmts  of  the  county  courts  to  the  dis- 
trict conrt  of  the  county,  in  the  manner  pro- 
Tlded  by  law,  and   in   all  cases   appealed 
from  county  court  to  the  district  court,  the 
canse  shall  be  tried  de  novo  in  the  district 
conrt  upon  questions  of  both  law  and  tact" 
The  appeal,  under  the  foregoing  statute,  lies 
to  the  district  court,  and  not  to  the  Supreme 
Conrt     Apache  State  Bank  v.   Daniels,   32 
OB.  121,  121  Pac.  237,  40  L.  R.  A.  (N.  S.) 
901;  Bamett,  Onardian,  et  al.  ▼.  Blackstone 
Coal  &  MUUng  Co.,  35  OkL  724,  181  Pac.  641. 
The  motion  to  dismiss  is  sustained.     All 
the  Justices  concur. 


OKLAHOMA  CITT  et  al.  t.  COI/F. 

(Sopreme  Court  of  Oklahoma.    Dec.  16,  1913.) 

(SylUbva  by  <k«  Comrt.i 

WnOHTS    AHD    MEASTIBBS    (|    8*)— M0IfICIFAL 

Scales. 
A  mnnidpality  with  a  population  of  more 
than  2,000  inhabitants,  existing  under  a  char- 
ter framed  for  its  own  government  nnder  sec- 
tions 3a  and  3b,  art  18  (sections  32»  and  330, 
ITilliams'  Annotated  Edition),  of  the  Constitu- 
tion of  this  state,  may  install  municipal  scales, 
appoint  a  municipal  weighmaster  therefor,  and 
place  Um  in  charge  thereof,  for  the  purpose  of 
weighing  cotton,  grsin,  live  stock,  cotton  seed, 
bar,  coal,  wood,  broom  com,  and  such  other 
commodities  as  may  be  offered  for  sale  and 
delivenr  in  such  city. 

(a)  Snch  mimicipal  weighmaster  has  a  right 
to  wei^  on  sndi  municipal  scales  without  in- 
terference from  the  county  or  public  weigher. 

(b)  The  right  of  the  municipal  weighmaster 
to  weigh  snch  products  in  said  municipality 
do«a  not  exclude  the  right  of  the  public  or 
connty  weigher  to  weigh  products  in  said  city 
when  offered  to  Urn  for  snch  purpose. 

[Ed.  Note.— For  other  cases,  see  Wei^ts 
and  Measures,  Cent  Dig.  §  10;  Dec.  Dig. 
!&•] 

Error  from  Superior  Court,  Oklahoma 
County;  B.  D.  Oldfleld,  Judge. 


Action  by  L.  O.  Colt  against  the  dty  of 
Oklahoma  City  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded,  with  directions. 

J.  W.  Johnson  and  V.  V.  Hardcastle.  both 
of  Oklahoma  City,  for  plaintiffs  in  error. 
Reardon  &  Hereford,  of  Oklahoma  City,  for 
defendant  In  error. 

WILLIAMS,  J.  The  defendant  iu  error  is 
the  regular  elected  public  weigher  of  Okla- 
homa county  and  was  acting  as  such  on  Feb- 
ruary 4,  1013,  at  which  time  the  plaintiff  in 
error,  the  dty  of  Oklahoma,  was  a  municipal 
corporation  existing  under  a  charter  or  com- 
mission form  of  government  On  said  date 
one  of  the  plaintiffs  in  error,  Don  Sanford,  as 
city  weighmaster,  was  claiming  to  operate  the 
dty  scales  under  and  by  virtue  of  the  laws 
of  said  munidpality.  An  action  was  com- 
menced by  the  defendant  in  error  as  plaintiff 
to  enjoin  the  plaintiffs  in  error  as  defendants 
from  operating  said  scales.  Upon  a  hearing 
injunction  was  granted  and  made  permanent 
against  them.  This  proceeding  in  error  is 
to  review  the  action  of  the  lower  court  The 
defendant  in  error,  to  wit,  L.  0.  Colt,  will 
hereinafter  be  referred  to  as  the  county 
weigher. 

The  duty  of  the  county  weigher  within  his 
county  is  "to  receive,  inspect  and  weigh,  ac- 
cording to  the  standard  weights  of  the  Unit- 
ed States,  all  cotton,  grain  of  every  kind, 
live  stock,  hay,  cotton  seed,  coal,  wood,  broom 
com  and  all  other  farm  products  sold  by 
weight,  and  such  articles  shall  be  weighed 
by  such  weigher  in  the  order  in  which  they 
are  received,  and  he  sliall,  at  the  time  of 
such  weighing,  make  a  record  in  duplicate 
form,  either  upon  a  stub  attached,  or  by  a 
carbon  duplicate  sheet,  such  records  to  be  in 
a  binding  and  kept  for  future  reference. 
Such  record  shall  contain  a  statement  as  to 
the  article,  its  gross  and  net  weight,  its  con- 
dition and  the  date  of  its  weighing,  together 
with  the  description  of  any  marks,  brands 
or  other  peculiarity  essential  to  the  complete 
description  thereof.  A  copy  of  such  entry 
shaU  be  furnished  the  person  applying  for 
such  wdghts.  Said  statement  of  the  record 
of  each  weight  shall  be  signed  by  the  oflScial 
weigher,  and  all  such  weights,  when  sq  made 
by  the  public  weigher,  shall  be  taken  as  the 
legal  weight  of  any  commodity  mentioned  in 
this  section."  Section  1743,  Revised  Laws  of 
Oklahoma  1910. 

"The  purchaser  of  an  article,  weighed  up- 
on the  oSlcial  scales  of  any  public  weigher 
or  deputy  weigher,  shall  receive  and  accept 
such  weights  as  official  and  correct,  and  no 
person,  not  a  public  weigher  or  deputy,  shall 
hold  himself  out  as  such."  Section  1745,  Re- 
vised Laws  of  Oklahoma  1010. 

The  charter  of  Oklahoma  City  was  framed 
and  adopted  by  virtue  of  sections  3a  and  3b, 
art  18  (secUons  329  and  330,  WUllams'  Ed.), 
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of  the  Constitution  of  this  state.  Section  7 
of  article  1  of  said  charter  provides :  "Gen- 
eral Grant  of  Powers  Not  Limited.— The  leg- 
islative, executive  and  judicial  powers  of  the 
dty  shall  extend  to  all  matters  of  local  and 
municipal  government,  It  being  the  Intent 
hereof  that  the  specification  of  particular 
powers  by  any  other  provision  of  this  char- 
ter shall  never  be  construed  as  limiting  or 
impairing  the  effect  of  the  general  grant  of 
powers  hereby  made." 

Under  the  powers  of  such  charter  an  ordi- 
nance was  passed  by  said  municipality  en- 
titled :  "An  ordinance  relating  to  the  inspec- 
tion of  scales,  weights  and  measures,  regulat- 
ing the  methods  thereof,  defining  duties  of 
certain  officers,  prolilbitiug  the  use  of  false 
scales  and  measures,  forbidding  the  offering 
for  sale  of  merchandise  under  a  misrepresen- 
tation as  to  weights  or  measures,  providing 
a  penalty,  and  declaring  an  emergency." 

Section  7  of  said  ordinance  is  as  follows: 
"The  Board  of  Commissioners  shall  appoint, 
in  manner  provided  by  law,  public  welghmas- 
ters  for  the  city  scales,  who  shall  give  bond 
to  faithfully  perform  their  duties,  In  the  sum 
of  one  thousand  dollars,  with  sureties  to  be 
approved  by  said  board,  and  take  the  oath  of 
office  prescribed  by  law.  They  shall  be  paid 
such  compensation  as  the  board  of  commis- 
sioners may  from  time  to  time  by  ordinance 
prescribe,  and  shall  account  weekly  for  all 
fees  collected  by  them.  The  dty  scales  shall 
be  in  their  charge,  and  they  shall  keep  the 
same  in  good  order  and  repair.  They  shall 
weigh  all  deliveries  offered  for  that  purpose 
and  shall  issue  certificates  Identical  with 
that  Issued  by  other  weighmasters  except 
they  shall  be  printed  on  white  paper,  with 
the  words  'Public  City  Scales'  printed  there- 
upon, and  shall  make  such  charges  therefor 
as  shall  be  ordered  by  said  board  of  commis- 
sioners qf  said  city." 

The  queetion  essential  for  determination  Is 
whether  the  said  dty  had  authority  to  pro- 
vide for  a  municipal  weighmaster. 

Section  591  of  article  11,  c.  10,  Revised 
Laws  of  Oklahoma  1010,  as  to  defining  the 
powers  and  duties  of  the  council  of  cities.  Is 
as  follows :  "The  coundl  may  prescribe  rules 
for  the  weighing  and  measuring  of  every 
commodity  sold  in  the  dty.  In  all  cases  not 
otherwise  provided  for  by  law,  and  may  pro- 
vide for  the  Inspection  and  weighing  of  hay, 
grain  and  coal,  the  measuring  of  wood  and 
fuel,  and  determine  the  place  or  places  of 
the  same,  and  regulate  and  prescribe  the 
place  or  places  of  exposing  for  sale  hay,  coal 


and  wood,  and  fix  the  fees  and  duties  of  the 
persons  authorized  to  perform  the  dudes 
named  In  this  section" — dearly  recognizing 
such  regulation  as  a  munldpal  matter. 

Section  970,  vol.  3,  of  McQuUlin  on  Munici- 
pal Corporations  (1912)  is  as  follows:  "Ordi- 
nances regulating  the  character  of  weights 
and  measures  to  be  used  for  coal,  hay,  lum- 
ber, cordwood,  and  other  bulky  artides,  and 
meat,  bread,  and  other  spedfled  market  and 
food  products  sold  and  delivered  within  the 
corporate  limits,  are  strictly  an  exercise  of 
the  police  power  and  are  common  In  all  cities 
and  towns." 

The  Constitution  of  Missouri  contains  a 
grant  of  power  for  the  organization  of 
municipal  charters  or  commission  forms  of 
government  very  similar  to  that  contained  in 
sections  3a  and  3b,  art  18,  supra.  See  sec- 
tion 16,  art.  9,  Const  of  Missouri  1876. 

In  Sylvester  Coal  Co.  et  aL  v.  City  of  St 
Louis  et  al.,  130  Mo.  323,  32  S.  W.  649,  51 
Am.  St  Rep.  666,  it  was  held  that  an  ordi- 
nance of  the  dty  of  St  Louis,  which  existed 
under  a  charter  or  commission  form  of  gov- 
ernment by  section  16,  art  9,  Constitution  of 
said  state,  requiring  coal  dealers  to  furnish 
official  certificates  to  consumers,  to  be  valid. 
See,  also.  State  v.  Tyson,  lU  N.  a  687,  16 
S.  E.  238.  See,  also,  authorities  dted  in 
footnotes  42  and  43  at  pages  2155  and  2156, 
vol.  3,  McQuUlin  on  Munlc.  Corp.  1912; 
Lamar  v.  Weldman,  57  Mo.  App.  607 ;  Lehigh 
Coal  &  Iron  Go.  v.  Capeheart  49  Minn.  539, 
52  N.  W.  142 ;  Stokes  v.  New  York,  14  W«aaa. 
(N.  Y.)  87;  Raleigh  v.  SorreU,  46  N.  C.  49. 

We  condude  that  the  dty  of  Oklahoma 
City,  existing  by  virtue  of  a  special  charter, 
may  maintain  munldpal  scales  In  charge  of 
a  municipal  weigher.  Ex  parte  Simmons,  5 
Okl.  Cr.  399,  116  Pac.  380;  Lackey  v.  State 
ex  reL  Grant  29  Okl.  255, 116  Paa  913 ;  Mit- 
chell V.  Carter,  31  Okl.  592,  122  Pac.  691; 
Cotteral  et  al.  v.  Barker  et  al.,  34  Okl.  533, 
126  Pac.  211.  We  do  not  hold,  however,  that 
the  municipal  weighmaster  supersedes  .the 
county  weigher  in  said  municipality,  but 
that,  acting  under  authority  of  the  dty,  he 
has  a  right  to  weigh  on  munldpal  scales,  for 
the  ordinance  la  in  harmony  with  the  state 
statute.  As  to  how  condustve  his  certificate 
is  as  to  weights  may  be  a  matter  of  proof 
that  is  not  essential  here  to  determine. 

The  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded,  with  In- 
structions that  a  new  trial  be  granted,  and 
the  plaintiff's  petition  be  dismissed.  All 
the  Justices  concur. 
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ROGERS  et  aL  ▼.  QTTABNER  et  aL 
(Supreme  Coort  of  OUahoma.    Dec.  20,  1913.) 

(BvUaltut  by  the  Oomrt.) 
L  New  Tbiai.  (|  1S2*) —Motion— Ambrd- 

IISNT. 

A  motioii  (or  a  new  trial  ma;  be  amended, 
after  tbe  three  dars  allowed  by  toe  statute  for 
SHng  the  motion,  by  a  dearer,  more  appropri- 
ate statement  or  elaboration  of  tbe  grounda 
originally  set  up;  but  such  an  amendment,  filed 
after  tbe  statutory  time  has  expired,  cannot 
•et  DP  new  and  independent  grounds  therefor. 
[Ed.  Note. — For  other  eases,  see  New  Trial, 
Cent  Dig.  |  282;   Dec.  Dig.  |  152.*] 

2.  Appbai.  and  Ebbor  (|  1016*)  —  Dibcbb- 
noNABT  Ruuna — Granting  Nbw  Tbial. 
The  Ascretion  of  the  trial  coort  in  grant- 
ing a  new  trial,  is  so  broad  that  its  action  in 
(0  doing  will  not  be  disturbed  on  appeal  unless 
tbe  record  shows  deariy  that  the  court  has 
erred  in  the  decision  of  some  pure  and  unmix- 
ed question  of  law,  and  that  the  order  grant- 
ing the  new  trial  is  based  upon  such  errone- 
ous view  of  the  law. 

[i;d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3860-3870;  Dec  Dig.  { 
1015.*] 

Ckimmlasioners'  Opinion,  Division  No.  2. 
Error  from  District  Coort,  Mclntoab  Goanty ; 
Presli«  B.  Cole,  Judge. 

Action  by  Maria  Rogers  against  James 
Quabner  and  others.  From  the  Judgment, 
plaintiff  and  defendant  Edwin  A.  Welty 
bring  error.    Affirmed. 

Robert  J.  Bone,  of  Tolaa,  for  plaintlfFs  in 
error.  John  F.  Vaughan  and  J.  O.  Sdiofleld, 
both  of  Checotali,  for  defendants  in  error. 

BREWER,  G.  Tbls  is  an  action  brought 
by  Maria  Rogers,  plaintUf  below,  for  posses- 
sion of  certain  lands,  damages  for  their  de- 
tention, tbat  a  deed  be  dedaied  to  be  a 
mortgage,  for  the  cancellation  of  a  mortgage, 
and  to  quiet  ttUe.  Edwin  A.  Welty  was 
made  a  defendant  in  the  court  below  as  the 
holder  and  owner  of  an  admitted  mortgage. 
James  Quabner,  tbe  principal  defendant  be- 
low, answered  that  be  was  the  owner  and 
original  allottee  of  tbe  lands;  tbat  he  bad 
never  sold  same  to  plaintiff;  that  deeds 
under  which  she  claims  to  hold  were  for- 
geries, etc.  Harlln,  Wiley,  and  Hill  were 
merely  tenants  of  Quabner.  Bnell  answered, 
asserting  title,  and  denied  that  his  deed  from 
plaintiff  was  intended  as  a  mortgage.  Wel- 
ty, as  defendant  below,  set  out  bis  mort- 
gage, averred  a  breach  of  its  conditions,  and 
prayed  for  Judgment  and  foreclosure  against 
plaintiff. 

The  case  was  tried  by  agreement  of  the 
parties  by  the  court  and  without  tbe  inter- 
vention of  a  Jury.  Much  evidence  was  intro- 
duced, and,  after  wbat  seems  to  have  been 
a  somewhat  prolonged  and  stormy  trial,  the 
court  found  in  favor  of  tbe  plaintiff  Maria 
Sogers  as  to  the  ownership  and  right  to  tbe 
possession  of  tbe  land;  that  the  deeds  from 
Qnabner  to  her,   under  which  she  claimed. 


were  not  forgeries  but  were  valid  and  sub- 
sisting :  tbat  tbe  deed  to  Buell  was  in  fact  a 
mortgage;  that  Welty's  mortgage  was  a  val- 
id and  subsisting  lien  and  should  be  fore- 
closed and  the  property  sold  to  satisfy  the 
same,  etc.  This  finding  and  Judgment  was 
rendered  on  the  4th  day  of  January,  1911. 
All  of  tbe  defendants  in  the  court  below  er- 
cept  Welty,  who  was  satisfied  with  the  de- 
cree, filed  on  January  6,  1011,  their  Joint 
motion  for  a  new  trial,  stating  tbe  follow- 
ing grounds  therefor:  "(1)  Irregularities  in 
tbe  proceedings  of  the  court  by  which  tbe 
parties  were  prevented  from  having  a  fair 
trial.  (2)  Misconduct  of  tbe  prevailing  par- 
ty. (3)  Accident  and  surprise  which  pru- 
dence could  not  guard  against  (4)  That  tbe 
decision  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law.  (5)  Error  of 
law  occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application."  This  mo- 
tion for  a  new  trial  came  up  for  hearing  on 
April  6,  1911,  and  tbe  consideration  thereof 
was  passed,  on  the  court's  own  motion,  until 
April  10,  1911. 

On  April  10,  1911,  the  defendants  filed  an 
amended  motion  for  a  new  trial,  setting  up. 
In  addition  to  some  of  the  grounds  in  the 
former  motion,  that  of  newly  discovered  evi- 
dence, alleged  to  be  material  in  the  case, 
and  which  It  Is  alleged  could  not  have  been 
produced  with  reasonable  diligence  at  the 
trial  Also  the  ground  that  the  court  had 
wred  in  the  admission  of  certain  evidence 
specifically  set  out  Tbls  amended  motion 
was  supported  by  the  affidavit  of  James 
Quabner,  the  principal  defendant,  and  also 
affidavits  of  John  King  and  Wesley  Thomp- 
son, setting  out  the  newly  discovered  evi- 
dence. The  filing  of  tbls  amended  motion 
was  objected  to  by  the  present  plaintiffs  in 
error,  who  also  filed  a  motion  to  strike  it 
from  the  files.  The  objection  and  the  motion 
to  strike  were  both  overruled  by  the  court, 
and  the  plaintiffs  in  error  requested  tbat 
the  hearing  thereof  be  continued  to  the  end 
tbat  they  have  an  opi>ortunity  to  examine 
the  motion  and  affidavits  and  investigate  the 
matters  therein  contained.  The  hearing  on 
the  motion  was  continued  until  the  next  day, 
but  a  further  continuance  thereof  was  de- 
nied by  the  court,  and  on  the  11th  day  of 
April,  1911,  the  court  sustained  the  motion 
for  a  new  trial,  and  set  aside  and  vacated 
the  Judgment  as  to  all  its  parts,  and  granted 
a  new  trial  of  the  cause.  From  this  order 
granting  a  new  trial  the  plalntilfe  in  error 
have  appealed  to  this  court  on  properly  cer- 
tified case-made. 

Tbe  plaintiffs  in  error  in  their  brief  cor- 
rectly apprehend,  and  as  a  matter  of  fact 
concede,  tbat  the  only  question  involved  in 
tbls  appeal  Is  as  to  whether  or  not  tbe  trial 
court  abused  the  discretion,  admittedly  a 
large  one,  reposed  In  it  by  law. 

[1]  It  is  true  some  point  is  made  that  the 
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amended  motion  for  a  new  trial  should  not 
hare  been  permitted.  As  to  all  of  the  new 
matter  brought  into  the  amended  motion, 
except  that  of  newly  discovered  evidence, 
the  point  Is  well  taken.  Of  course  as  to 
this  exception  It  Is  not;  as  a  motion  for  a 
new  trial,  upon  the  ground  of  newly  discov- 
ered evidence,  may  be  filed  at  any  time  with- 
in one  year.  Section  C037,  Revised  Stat- 
utes IdlO.  On  the  question  of  amendments 
to  a  motion  for  a  new  trial,  in  the  case  of 
Rice  et  aL  v.  Folsom,  32  OkL  496,  122  Pac. 
236,  this  court  has  announced  the  following 
i^ile:  "A  motion  for  a  new  trial  may  be 
amended  after  the  three  days  allowed  by 
statute  for  filing  the  same  by  a  clearer,  more 
appropriate  statement  or  elaboration  of  the 
grounds  contained  therein;  but  such  an 
amendment,  filed  after  the  statutory  time 
has  passed,  cannot  set  up  new  and  Independ- 
ent grounds  therefor." 

[2]  However,  after  eliminating  from  con- 
sideration the  Improper  matter  alleged  In  the 
amended  motion,  there  still  remains  a  num- 
ber of  grounds  for  a  new  trial  in  addition  to 
that  of  newly  discovered  evidence,  properly 
before  the  court  for  consideration;  and  as 
the  court  has  given  no  Indication  as  to  why 
he  sustained  the  motion  or  of  the  reasons 
Impelling  him  so  to  du,  and  as  we  have  no 
means  of  determining  the  same,  how  can  we 
say.  In  justice  to  the  court  who  heard  this 
Involved  and  complicated  case,  some  of  the 
parties  to  which  were  Ignorant  and  illiterate 
negroes,  that  he  has  abused  the  very  wide 
and  extensive  discretion  vested  in  the  court, 
under  the  rules  announced  In  more  than  a 
score  of  cases  decided  by  this  court?  How 
can  we  say  that  no  fatal  errors  of  law  had 
crept  Into  this  case.  In  Its  lengthy  and  tortu- 
ous passage,  which  the  court  may  have  be- 
come convinced  of,  and  yet  which  we  cannot 
easily  perceive?  This  was  not  a  Jury  trial; 
the  court  heard  all  the  evidence,  necessarily 
with  attention,  saw  the  parties,  heard  them 
testify,  in  fact  was  surrounded  by  what 
Is  sometimes  termed  "the  atmosphere  of  the 
case";  and  thereafter,  when  maturely  con- 
sidering the  entire  record  and  proceedings, 
something  convinces  the  court  that  the  ends 
of  justice  would  be  best  subserved  by  giving 
the  defendants  another  chance.  We  cannot 
therefore  say,  on  this  record,  that  the  court 
has  committed  error  regarding  some  clear 
and  unmixed  question  of  law;  nor  can  we 
say  that  an  abuse  of  discretion  has  been 
shown  justifying  a  reversal  of  this  case. 
The  following,  and  many  other  decisions, 
might  be  referred  to  as  sustaining  the  views 
herein  expressed.  St  L.  &  S.  F.  Ry.  Co.  v. 
Wooten,  132  Pac  479 ;  St  Bank  of  Lawton 
V.  Chattanooga  St  Band,  23  Okl.  767,  101 
Pac.  1118;  Davis  v.  StUwell,  82  Okl.  757,  124 
Pac.  74 ;  Jamleson  v.  Classen  Co.,  S3  OkL  77, 
124  Pac.  67;  Ardmore  Lodge  v.  Dawson,  33 
Okl.  37,  124  Pac.  66 ;   Stapleton  v.  O'Hara,  33 


OkL  79,  124  Pac.  55;  Chapman  v.  Mason,  30 
Okl.  500,  120  Pac.  260;  National  R.  &  B. 
Sup.  Ca  T.  ElBlng,  29  OkL  334,  116  Faa  790; 
Jacobs  V.  City  of  Perry,  29  Okl.  743, 119  Pac. 
243 ;  Exchange  Bank  v.  Bailey,  29  OU.  248, 
116  Paa  812,  39  L.  R.  A.  (N.  S.)  1032; 
Hobbs  V.  Smith,  27  OkL  830,  115  Paa  347, 
34  L.  R.  A.  (N.  S.)  697;  Dnncan  T.  M.  C. 
Coal  Co.,  27  Okl.  427,  112  Pac.  982. 
The  cause  should  be  affirmed. 

PER  CURL&.M.    Adopted  In  whol& 


STATE  V.  McDONAU). 

(Criminal  Court  of  Appeals  of  Oklahoma.   Jam. 

8,  1914.) 

(Svllahut  by  the  Court.) 

1.  CBuaNAi.  Law  (|  1081*)— Apfkai/— Nona. 

(a)  Where  the  notices  of  appeal  requited  bj 
statute  were  served  upon  the  county  attorney 
and  clerk  of  the  court  in  which  the  judgment 
was  rendered,  an  appeal  will  not  be  diamiaaed 
because  a  summons  in  error  was  not  serred  or 
waived. 

(b)  Where  the  notices  of  appeal  required  by 
statute  have  not  been  served,  this  daect  m&y 
be  cured  by  the  service  of  a  summons  in  error 
upon  the  attorney  general,  or  by  securing  a 
waiver  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2722-2724,  2962 ;  Dec  Dig. 
i  10§1.*] 

2.  Ckiminai.  Law  ({f  273,  980*)— Rxghi  to 
Modify  Accusation— Juby  Tbiai. 

(a)  The  trial  court  has  the  power  and  lawful 
right,  without  the  consent  of  the  county  attor- 
ney, where  a  defendant  is  charged  with  murder, 
to  order  the  dismissal  of  said  charge,  and  per- 
mit the  defendant  to  plead  guilty  to  manslaugh- 
ter in  either  degree,  and  assess  his  punishment 
therefor  without  the  intervention  of  a  jury. 

(b)  Both  the  state  and  defendant  have  the 
right  to  demand  a  trial  by  jury  as  to  all  con- 
troverted questions  of  fact,  but  where  a  defend- 
ant pleads  guilty  it  is  not  necessary  for  the 
court  to  submit  the  question  of  punishment  to 
a  jury  unless  the  defendant  so  demands. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  631,  632,  634,  2493-2496: 
Dec  Dig.  U  273,  980.*] 

Appeal  from  District  Court,  Canadian 
County;   John  J.  Carney,  Judge. 

A  charge  against  A.  L.  McDonald  for  mur- 
der was  dismissed  without  consent  of  the 
county  attorney,  and  he  was  permitted  to 
plead  guUty  to  manslaughter  In  the  second 
degree,  and  bla  punishment  assessed  with- 
out the  Intervention  of  a  jury,  and  the  State 
appeals.    Affirmed. 

0.  J.  Davenport,  Asst  Atty.  Gen.,  and  S.  T. 
Roberson,  Co.  Atty.,  of  El  Reno,  for  the  State. 
J.  G.  Ralls,  of  Atoka,  tor  appellee. 

FURMAN,  J.  [1]  First  A  motion  was 
made  to  dismiss  this  appeal  because  a  sum- 
mons in  error  had  not  been  Issued  or  waived 
This  motion  Is  based  upon  section  6997,  Re- 
vised Statutes,  which  reads  as  follows:  "In- 
stead of  the  appeal  hereinbefore  provided 
for  any  party  desiring  to  appeal  to  the  crimi- 
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nal  coDrt  Of  appeals  In  any  criminal  case 
ma;  proceed  by  case-made  and  petition  In 
error  In  all  respects  and  with  all  the  rights, 
as  provided  In  'Procedure,  Clril,'  and  the 
summons  In  error  shall  be  served  upon  the 
attorney  general,  unless  the  same  Is  waived 
as  In  other  cases.  Instead  of  the  case-made 
plaintiff  in  error  may  attach  to  bis  petition 
In  error  a  transcript  of  the  proceedings  of 
record  In  the  trial  court"  This  section  should 
be  construed  In  connection  with  section  5992, 
Revised  Statutes,  which  reads  as  follows: 
''An  apiieal  Is  taken  by  the  service  of  a  no- 
tice npon  the  clerk  of  the  court  where  the 
judgment  was  entered,  stating  that  the  ap- 
pellant appeals  from  the  judgment  If  tak- 
en by  the  defendant  a  similar  notice  must  be 
served  upon  the  prosecuting  attorney.  If 
taken  by  the  state,  a  similar  notice  must  be 
served  upon  the  defendant  If  he  can  be 
fDmid  in  the  county :  If  not  there,  by  posting 
op  a  notice  three  weeks  in  the  office  of  the 
clerk  of  the  district  court" 

We  are  of  opinion  that  section  5907  U  an 
enlargement  npon,  and  is  not  an  abridgment 
of,  the  right  of  appeal.  That  Is  to  say,  if 
a  notice  of  appeal  has  not  been  served  upon 
the  county  attorney  and  ui)on  the  derk  of  the 
court  where  the  judgment  was  entered,  that 
an  appeal  should  not  be  dismissed  ^or  want 
of  such  notice,  if  a  summons  in  error  is  is- 
sued as  provided  for  in  section  5997.  In  this 
case  proper  notices  of  appeal  were  served. 
It  was  therefore  not  necessary  to  issue  or 
waive  summons  In  error.  The  motion  to 
dismiss  the  appeal  is  therefore  overruled. 

[2]  Second.  As  this  was  a  pro^cution  In 
which  the  defendant  was  charged  with  the 
crime  of  murder,  it  la  earnestly  Insisted  by 
the  attorney  general  that  the  trial  court  did 
not  have  the  power  to  dismiss  the  charge  of 
murder,  except  upon  the  motion  of  the  coun- 
ty attorney,  and  to  permit  the  defendant  to 
plead  gnllty  to  manslaughter  In  the  second 
degree  against  the  objections  of  the  county 
attorney.  In  some  jurisdictions  this  Is  the 
law,  but  we  think  that  the  statnte  of  Oklaho- 
ma settles  this  question  adversely  to  the  con- 
tention of  the  attorney  general.  Section  6099 
of  the  Revised  Statutes  is  as  follows:  "The 
court  may  dther  of  Its  own  motion  or  npon 
the  application  of  the  county  attorn^,  and 
the  furtherance  of  justice^  order  an  action 
or  indictment  to  be  dismissed ;  bnt  in  that 
case  the  reasons  of  the  dismissal  must  be 
set  forth  In  the  order,  which  must  be  entered 
upon  the  minutes." 

The  effect  of  this  statnte  Is  to  abolish  the 
common-law  right  of  the  prosecuting  attorney 
to  nolle  prosequi  an  Indictment  or  informa- 
tion, except  with  the  consent  of  the  court 
It  goes  further,  and,  under  certain  conditions, 
vtets  the  trial  judge  with  the  power,  when- 
ever In  his  judgment  the  interest  of  justice 
may  require  it,  to  order  the  dismissal  of  an 
indictment  or  Information,  with  or  without 
the  consent  of  the  county  attorn^.  This  is 
the  law  of  Oklahoma,  and  by  it  we  are  bound. 


Independently  of  this  statute,  we  are  of  the 
opinion  that  the  trial  court  could  rightfully 
exercise  this  power.  It  cannot  be  disputed 
that  If,  upon  a  trial  for  murder,  there  is  no 
evidence  tending  to  prove  that  the  defendant 
is  guilty  of  murder,  and  if  all  of  the  testi- 
mony In  the  case  for  the  state  simply  tends 
to  prove  manslaughter,  the  trial  court  would 
be  justified  In  submitting  the  issue  of  man- 
slaughter alone  to  the  jury.  In  fact  in  such 
a  case  the  court  should  In  Its  instructions 
confine  the  consideration  of  the  jury  entirely 
to  the  question  of  manslaughter,  in  connec- 
tion with  any  defense  which  the  evidence 
might  present  It  is  error  for  the  court  to 
submit  an  issue  to  the  jury  when  there  is  no 
evidence  to  support  it  There  is  a  difference 
between  insufficient  evidence  and  no  evidence 
as  to  the  guilt  of  a  defendant  If,  in  the 
opinion  of  the  court  the  testimony  as  to  the 
guilt  of  a  defendant  is  Insufficient  to  war- 
rant a  conviction,  the  court  may  advise  the 
jury  to  acquit  the  defendant  (Pilgrim  v. 
State,  3  Okl.  Cr.  49, 104  Pa&  383),  but  Where 
there  Is  absolutely  no  evidence  as  to  his 
guilt  It  is  the  duty  of  the  court  to  In- 
struct the  jury  to  find  the  defendant  not 
guUty.  In  such  a  case  it  would  be  folly  to 
submit  the  case  to  the  jury.  Now,  If  the 
court  may  order  an  acquittal  where  there  Is 
absolutdy  no  evidence  of  the  guilt  of  a  de- 
fendant with  what  show  of  reason  could  it 
be  said  that  the  court  caimot  order  the  dis- 
missal of  a  case  under  similar  circumstances? 
Why  the  necessity  of  putting  the  state  and 
the.  defendant  to  a  trial,  when  the  court  is 
fully  advised  tliat  an  offoise  cannot  be  made 
out?  Section  6099  goes  further  than  this.  It 
authorizes  the  court  to  dismiss  a  case  when- 
ever In  Its  judgment  the  furtherance  of  jus- 
tice may  be  subserved  thereby.  It  may  be 
that  the  evidence  would  warrant  a  convic- 
tion, but  If  the  court  la  of  the  opinion  that 
such  conviction  would  be  unjust  and  that 
the  best  Interest  of  society  would  be  sub- 
served by  the  dismissal  of  a  case,  the  statute 
above  quoted  authorises  such  action.  It  must 
never  be  forgotten  that  the  enforcement  of 
justice  is  the  sole  object  of  the  law. 

The  discretion  conferred  by  the  statute 
herein  quoted  Is  not  an  arbitrary  discretion 
and  is  subject  to  review,  and  the  state  has 
the  right  to  bring  It  to  tills  court  upon  a  re- 
served question,  but  this  court  will  not  as- 
sume that  the  trial  court  has  abused  its  dis- 
cretion in  the  absence  of  a  shoMrlng  to  that 
effect  If  the  court  refused  to  consider  legal 
evidence  which  was  offered  by  the  prose- 
cuting attorney,  then  such  evidence  should- 
be  Incorporated  in  the  record  either  by 
bill  of  exceptions  or  case-made.  Nothing 
of  the  sort  appears  in  this  record.  In  the 
absence  of  such  showing,  this  court  will 
not  revise  the  action  of  the  trial  court 
It  is  claimed  that  the  trial  court  was  without 
authority  to  dispense  with  the  verdict  of  a 
jury  In  this  case.  It  Is  true  that  our  Con- 
stitution provides  that  the  right  of  a  trial 
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by  Jury  shall  be  Inviolate,  and  we  are  of  the 
opinion  that  the  state  as  well  as  the  defend- 
ant has  the  right  to  a  trial  by  Jury  as  to  all 
controverted  questions  of  fact,  and  that  the 
court  cannot  proceed  with  such  a  trial  with- 
out the  consent  of  both  parties.  Dalton  v. 
State,  6  Okl.  Or.  85,  116  Pac.  954.  But  where 
a  defendant  pleads  guilty,  there  is  nothing 
to  try.  It  is  true  that  where  a  defendant 
requests  it,  the  question  of  punishment  must 
be  submitted  to  the  Jury,  but  where  no  such 
request  is  made  by  the  defendant,  or  where 
the  Jury  do  not  assess  the  punishment,  this  is 
a  question  for  the  court  alone.  The  statute 
does  not  point  out  what  course  must  be  pur- 
sued by  the  court  before  it  can  order  the  dis- 
missal of  a  case,'  or  by  what  means  it  must 
inform  itself  as  to  what  punishment  should 
be  inflicted.  This  is  a  question  for  the  Judge 
to  decide.  These  matters  are  within  the  dis- 
cretion of  the  court,  and  an  abuse  of  this 
discretion  must  be  shown  before  his  action 
will  be  reversed.  Under  the  record  in  this 
case  we  fall  to  find  that  the  trial  court  abus- 
ed his  discretion  in  ordering  the  dismissal  of 
the  charge  of  murder  against  the  defendant, 
and  in  permitting  him  to  plead  guilty  to  man- 
slaughter in  the  second  degree,  and  assess- 
ing his  punishment. 

Judgment  of  the  lower  court  is  therefore 
in  all  things  afllrmed. 

ARMSTRONG,  P.  J.,  and  DOYLE,  J.,  con- 
cur. 


EILGORE  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  10, 1914.) 

(ByUahut  by  the  Court.) 

1.  Cmminal  Law  (|  605*)— Pbocbdure— Ex- 
clusion or  Witnesses. 

Where  the  court  orders  witneeses  to  be 
sworn  and  excluded  from  the  courtroom  during 
the  taking  of  testimony,  and  when  the  order  of 
the  court  is  willfully  violated,  it  is  a  matter 
within  the  digcretion  of  the  court  to  allow  or  ex- 
clude the  testimony  of  such  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  U  1649-1566>4 ',    Dec.  Dig.  { 

2.  Cbiminal  Law  (§  1184*)— Affeai^Modi- 

FICATION  or   JUDOUENT. 

Under  section  6003,  Rev.  Laws  1910,  this 
court  has  the  power,  in  the  furtherance  of  jus- 
tice, to  modify  any  judgment  appealed  from  by 
reducing  the  sentence. 

[Ed.  Note.— For  othe^  cases,  see  Criminal 
Law,  Cent  Dig.  H  3199,  3200;  Dec.  Dig.  { 
1184.*] 

Appeal  from  District  Court,  McCurtain 
County;  A.  H.  Ferguson,  Judge. 

J.  P.  Kilgore  was  convicted  of  aggravated 
assault,  and  appeals.    Modified  and  affirmed. 

N.  W.  Gore,  of  Idabel,  for  plaintiff  in  er- 
ror. Chas.  West,  Atty.  Gen.,  and  Smith  C. 
Matson,  Asst  Atty.  Gen.,  for  the  State. 


DOTLB,  J.  This  appeal  is  prosecuted  from 
a  Judgment  of  conviction  rendered  on  the 
27th  day  of  February,  1912,  in  which  the 
defendant  was  found  guilty  of  aggravated 
assault,  and  his  punishment  assessed  at  im- 
prisonment in  the  penitentiary  for  a  period 
of  one  year. 

The  evidence  shows  that  the  defendant,  J. 
P.  Kilgore,  and  the  prosecuting  witness,  John 
BuUard,  were  both  tenants  of  one  Dr.  De- 
berry,  on  land  near  Shawneetown,  in  McCur- 
tain county.  It  appears  that  during  the  crop 
season  of  1911,  both  of  these  tenants  had 
raised  some  cane,  and  Bullard  was  a  manu- 
facturer of  a  sorghum  molasses  which  he  put 
up  in  one-gallon  buckets,  branded,  "BuUnrd's 
Famous  Ribbon-Cane  Syrup."  The  demand 
for  his  syrup  was  such  that  he  could  not 
supply  it,  and  he  arranged  with  Dr.  Deberry 
to  purchase  a  quantity  of  molasses  that  was 
due  as  rent  from  the  defendant  The  deliv- 
ery of  this  molasses  was  made  on  the  day  of 
this  difficulty.  Dr.  Deberry  went  to  the  de- 
fendant's house  and  agreed  with  the  defend- 
ant as  to  the  amount  of  sorghum  due  to 
him.  Bnllard  went  to  the  defendant's  house 
to  get  the  sorghum,  which  was  on  the  porch 
of  the  defendant's  house;  he  drove  his  wag- 
on alont^  the  side  of  the  porcli,  and  while 
they  were  loading  the  sorghum  cans  into  his 
wagon,  he  asserted  that  the  defendant  was 
defrauding  Dr.  Deberry  out  of  part  of  his 
rent  Dr.  Deberry  has  settled  on  65  cans 
for  his  share.  Bullard  claimed  that  he 
should  receive  71  cans.  The  prosecuting  wit- 
ness testifled  that  the  defendant  then  said, 
"You  have  been  meddling  with  me  and  my 
business  all  the  year,"  and  struck  him  with 
a  knife,  and  that  the  defendant's  wife  and 
daughter  cried  out:  "Don't  do  that!  Don't 
do  that,  pa  1" 

The  defendant  as  a  witness  In  his  own 
behalf  testifled  that  he  was  71  years  of  age ; 
that  he  "growed"  a  patch  of  cane  on  a  piece 
of  Johnson  grass  land,  and  hauled  the  cane 
to  "Bullards  to  make  it  up,  and  asked  him  to 
allow  Dr.  Deberry's  share  to  remain  at  the 
sorghum  mill,"  but  Bullard  would  not  permit 
it,  so  he  hauled  the  sorghum  home,  and  set 
it  on  the  porch  of  his  house,  and  he  told  Dr. 
Deberry  that  it  was  there  for  him ;  that  on 
the  day  of  the  difficulty  he  hitched  up  his 
team  and  was  ready  to  go  to  the  gin  with 
cotton,  and  Bullard  came  along  and  said  he 
wanted  Dr.  Deberry's  sorghum,  and  he  told 
him  it  was  on  the  porch,  to  go  and  get  It, 
and  Bullard  said  he  was  not  going  to  haye 
anything  to  do  with  it  unless  he  went  with 
him ;  that  when  they  had  loaded  65  buckets, 
Bullard  claimed  that  the  rent  was  71  buck- 
ets, and  said,  "Where  Is  that  15  buckets  of 
molasses  that  I  let  you  have?'  and  he  told 
htm,  "You  gave  me  that  15  buckets  for  a 
piece  of  cane;"  that  his  wife  and  daughter 
were  present,  and  Bullard  called  him  a  liar, 
and  that,  "He  got  me  in  a  little  bit  of  a  rage. 
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and  I  goesB  I  done  what  I  onght  not  to  have 
doDe." 

Malinda  Kllgore.  daughter  of  the  defend- 
ant, called  as  a  witness  for  him,  was  not  per- 
mitted to  testify  In  his  behalf.  The  county 
attorney  objected,  because  she  was  present 
in  the  courtroom  and  heard  the  testimony  of 
tbe  witnesses  on  the  part  of  the  state,  in 
violation  of  the  order  of  the  court 

Several  assignments  of  error  are  made 
beie,  and  felled  upon  for  a  reversal  of  tbe 
judgment  However,  in  view  of  the  fact 
that  the  defendant  by  his  testimony  admit- 
ted the  facts  necessary  to  a  conviction,  we 
are  not  prepared  to  say  that  tbe  rulings  of 
the  court  upon  which  the  errors  assigned 
are  made  constitute  reversible  error. 

[1]  It  is  the  practice  of  courts,  whenever 
requested,  to  have  all  the  witnesses,  both  for 
the  state  and  the  defendant  called  and 
sworn,  and  then  Instructed  to  retire  beyond 
the  limits  of  the  courtroom,  and  there  re- 
iiiain,  without  communication  with  any  one 
as  to  what  may  have  been  testified  to  in  the 
trial,  until  they  are  called  to  testify.  And 
where  the  order  of  the  court  is  willfully  vio- 
lated, it  Is  a  matter  within  the  discretion 
of  the  court  to  allow  or  exclude  the  testi- 
mony of  such  witness. 

The  court  instructed  tbe  Jury  In  part  as 
follows:  "That  no  opprobrious  epithets  or 
abusive  words  would  Justify  an  assault  by 
one  person  upon  another."  And,  further, 
that:  "Tbe  fact  that  the  defendant  was  in 
a  state  of  anger  at  the  time  would  be  no 
justification."  But  the  court  did  not  instruct 
the  Jury  that  abusive  language,  used  in  the 
defendant's  own  house  in  the  presence  of  his 
family,  constituted  a  trespass,  and  that  the 
defendant  had  a  legal  right  to  expel  the 
prosecuting  witness  from  his  premises  as  a 
trespasser,  if  necessary,  by  the  use  of  any 
reasonable  force  short  of  endangering  life 
or  bodily  harm. 

[2]  No  exceptions  were  taken  to  the  in- 
structions given  and  no  instructions  were  re- 
quested by  the  defendant  However,  In  view 
of  the  fact  that  the  question  of  punishment 
was  submitted  to  the  Jury,  we  thinli  the 
coart  should  have  Instructed  the  jury  as  to 
the  defendant's  rights  in  the  premises  under 
Us  theory  of  the  case.  The  testimony  In 
the  case  shows  that  tbe  defendant  was  an 
old  man,  having  passed  the  allotted  three 
score  and  ten,  and  had  lived  an  exemplary 
life;  that  he  was  an  old  Confederate  sol- 
dier, having  served  four  years  in  tbe  Con- 
federate Army,  in  the  Eighth  Texas  Regi- 
ment, Morgan's  Division,  and  was  a  man 
who  doted  upon  his  honor  and  was  pecul- 
iarly sensitive  in  respect  of  the  use  by  an- 
other of  language  reflecting  on  bis  honor 
and  Integrity.  It  Is  apparent  that  the  as- 
sault was  made  In  sudden  anger  and  pas- 
aton,  but  the  provocation  was  not  sufficient 
to  Jnstlfy  the  defendant's   assault  with  a 


dangerous  or  deadly  weapon.  However,  our 
examination  of  the 'record  In  this  case  con- 
vinces us  that  the  sentence  pronounced 
against  the*  defendant  Is  too  severe,  and  we 
do  not  think  the  vindication  of  public  Justice 
requires  that  this  old  man  be  Imprisoned  In 
the  penitentiary.  This  court  Is  not  confined 
to  the  mere  alternative  of  affirming  or  re- 
versing' a  Judgment  of  conviction.  Under 
section  6003,  Rev.  Laws,  this  court  has  the 
power  In  furtherance  of  Justice  to  modify 
any  Judgment  appealed  from  by  reducing 
the  sentence.  For  the  reasons  stated,  we 
have  concluded  to  modify  the  sentence  to 
the  extent  of  reducing  it  to  confinement  in 
the  county  Jail  of  McCurtaln  county,  for 
the  period  of  30  days,  and,  as  thus  modi- 
fled,  the  Judgment  will  be  affirmed. 

ARMSTRONG,   P.  J,  and  FUKMAN,  J., 
concur. 


HARRIS  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Jan.  6,  1014.) 

(Syllahiti  by  the  Court.) 

1.  Cbiuinai.  Law  ({|  763,  764,  784,  1122, 1163, 
1172*)— Instbuctions— Appeal  —  Fbesknta- 
noN  fob-Kbvixw— Habkless  Ebbob. 

(a)  Tbe  jury  mast  t>e  left  free  to  determine  for 
themselves  whether  the  evidence  is  suflicient  to 
satisfy  the  law,  and  an  instmction  which  ad- 
vises them  on  that  subject  invades  the  province 
of  tbe  jury  to  determine  the  weight  and  suffi- 
ciency of  the  evidence.  See  opinion  for  instruc- 
tion held  to  be  on  the  weight  of  circumstantial 
evidence. 

(b)  It  would  be  error  for  the  court  to  instruct 
the  jury  upon  the  chain  and  link  theory  with 
respect  to  circumstantial  evidence. 

(c)  If  attorneys  desire  to  secure  reversals  on 
account  of  erroneous  instructions  to  the  Jury, 
they  must  show  that  the  defendant  was  injured 
thereby.  The  evidence  produced  on  the  trial 
should  be  incorporated  in  tlie  record. 

(d)  Where  the  evidence  of  the  guiit  of  a  de- 
fendant is  conclusive,  and  where  the  jury  could 
not  have  arrived  at  any  other  conclusion,  an  in- 
struction upon  the  weight  of  the  evidence  will  be 
harmless. 

(e)  Where  the  testimony  is  not  incorporated 
in  the  record  on  appeal,  instructions  which  were 
erroneous  will  not  be  ground  for  reversal,  it,  un- 
der any  conceivable  state  of  facts,  the  defendant 
could  not  have  been  injured  thereby. 

[£d.  Note. — For  other  cases,  see  Criminal 
r-aw.  Cent  Dig.  if  1731-1748,  1752,  1768,  1770, 
1883-1888,  19^,  1960,  2940-2945,  3090-3099. 
3128,  3154-3157,  3169-3163,  3169;  Dec.  Dig.  {§ 
763,  764,  784,  11^,  1163,  1172.*] 

2.  CaiiiiNAL  Law  (|  789*)— Instbuotionb— 
"Rbasonabix  Doubt." 

It  is  error  for  the  trial  court  to  instruct 
the  jury  that  a  reasonable  doubt  is  one  for  which 
there  exists  a  reason  which  an  ordinarily  intel- 
ligent man  could  readily  give.  Such  an  instruc- 
tion deprives  a  defendant  of  the  presumption  of 
innocence,  and  shifts  the  burden  of  proof  from 
the  state  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  184&-1849, 1851,  1880, 1904- 
1922,  1960,  1967 ;    Dec.  Dig.  i  789.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5958-5972;   vol.  8,  p.  7779.] 
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3.  CBnnNAi.  Law  (§  1077*)— Appkai<— Pbepa- 

SATioN  or  Case-Made. 

Where  a  defendant  is  able  to  employ  coun- 
sel to  represent  him,  and  the  trflil  court  re- 
fused to  enter  an  order  requiring  the  testimony 
to  be  extended  without  expense  to  the  defendant, 
such  refusal  will  not  constitute  ground  for  re- 
versal, unless  it  afflnnatiTely  appears  from  the 
record  that  the  defendant  waa  a  pauper,  and 
that  such  counsel  so  employed  could  not  have 
made  up  a  statement  of  the  evidence  from 
memory,  and  that  thereby  the  trial  court  had 
abused  its  discretion.  For  circumstances  which 
clearly  sustain  the  ruling  of  the  trial  court  in 
refusing  to  make  such  an  order,  see  opinion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
liaw,  Cent.  Di«.  {|  2718,  2719;  Dec.  Dig.  | 
1077'.»] 

Appeal  from  District  Court,  Greer  County ; 
O.  A.  Brown,  Judge. 

M.  L.  Harris  was  convicted  of  grand  lar- 
ceny, and  appeals.    Affirmed. 

H.  D.  Henry,  of  Mangum,  for  appellant 
C.  H.  Davenport,  Asst  Atty.  Gen.,  and  A.  R. 
Garrett,  Co.  Atty.  of  Greer  County,  for  the 
State. 

FURMAN,  J.  [1]  First  Counsel  for  ap- 
pellant objected  and  excepted  to  the  Instruc- 
tions of  the  court  on  the  law  of  drcumstan- 
tlal  evidence,  which  Instructions  are  as  fol- 
lows: 

"(3)  In  this  case  the  state  r^Ues  for  a 
conviction  upon  drcumstantlal  evidence,  and 
you  are  instructed  that  to  warrant  a  con- 
viction upon  such  evidence  each  facU  neces- 
sary to  establish  the  guilt  of  the  defendant 
must  be  established  by  the  evidence  beyond 
a  reasonable  doubt;  all  the  facts  relied  on 
must  be  consistent  with  each  other,  and  tak- 
en together  must  be  of  a  conclusive  nature, 
leading  on  the  whole  to  a  satisfactory  con- 
clusion, and  producing  in  effect  a  reason- 
able and  moral  certainty  tliat  the  accused 
committed  the  ofTense  charged.  The  mere 
union  of  any  number  of  circumstances,  each 
of  an  imperfect  and  Inclusive  character,  will 
not  Justify  conviction.  They  must  be  such 
that,  when  taken  together,  generate  and 
Justify  belief  beyond  a  reasonable  doubt  of 
the  guilt  of  the  defendant  on  trial.  It  Is 
not  enough  tliatf  they  coincide  with  each 
other  and  render  probable  his  guilt;  but 
they  must  exclude  every  other  reasonabI6 
hypothesis.  No  other  conclusion  but  that  of 
the  guilt  of  the  accused  must  fairly  and  rea- 
sonably grow  out  of  the  evidence,  and  i3ie 
facts  and  circumstances  relied  on  must 
be  incompatible  with  the  Innocence  of  the 
defendant  and  Incapable  of  explanation  up- 
on any  other  reasonable  hypothesis  than 
that  of  his  gnllt;  otherwise  the  defendant 
must  be  acquitted. 

"(4)  It  Is  not  necessary,  however,  that  ev- 
ery circumstance  Introduced  and  reUed  on  by 
the  state  In  and  of  itself  be  sufficient  to  es- 
tablish the  guilt  of  the  accused,  and  in  this 
case,  if  each 'fact  and  circumstance  relied 
on,  Iiavlng  relation  thereto  In  some  degree. 


tends  to  prove  the  defendant  guilty  of  the 
offense  charged  against  him,  and  are  consist- 
ent with  each  other  and  with  the  defendant's 
guilt  and,  when  taken  and  considered  to- 
gether and  as  a  whole,  they  are  incompati- 
ble with  his  Innocence,  and  inconsistent  with 
any  other  reasonable  hypothesis  or  conclu- 
sion than  that  of  his  guilt  of  the  offense 
charged  against  him,  and  satisfy  your  minds 
to  a  moral  certainty  and  beyond  a  reasonable 
doubt  that  the  defendant,  M.  L.  Harris,  on 
or  about  tbe  29th  day  of  January,  1913,  in 
Greer  county.  In  the  state  of  Oklahoma,  did 
fraudulently  take,  steal,  and  carry  away 
from  the  town  of  Willow,  In  said  county,  the 
two  bales  of  cotton  described  in  the  informa- 
tion herein,  or  either  of  them,  with  the  in- 
tent of  the  said  M.  I<.  Harris  to  deprive  the 
owner  of  said  cotton  thereof,  and  of  the  val- 
ue of  same,  and  you  further  believe  from  the 
evidence  beyond  a  reasonable  doubt  that 
the  cotton  so  taken,  if  any,  was  of  value  ex- 
ceeding $20  at  the  time  and  place  of  the  tak- 
ing thereof,  and  were  then  and  there  the 
property  of  the  Harris-Irby  Cotton  Com- 
pany, and  were  taken  without  the  consent 
of  the  said  Harris-Irby  Cotton  Gompanj', 
then  the  requirements  of  the  laio  a*  to  the 
lufflcienoy  of  circumstantial  evidence  voiU  te 
satisfied,  and  in  that  event  you  shovld  find 
the  defendant  guiltu  of  grand  larceny  as 
charged  In  the  Information,  and  so  say  by 
your  verdict.  If  you  are  not  so  satisfied, 
and  do  not  so  believe,  after  a  careful  consider- 
ation of  all  the  evidence  In  the  case,  yon 
must  acquit  the  defendant" 

After  stating  the  law  of  circomstanttal 
evidence  more  fully  and  favorably  to  appel- 
lant than  the  law  requires,  the  court  said: 
"Then  the  requlrments  of  the  law  as  to  the 
sufficiency  of  circumstantial  evidence  will  be 
satisfied,  and  In  that  event  you  should  find 
the  defendant  guilty." 

In  considering  a  similar  Instruction  In  the 
case  of  Rose  Smith  v.  State,  133  Pac.  1136, 
decided  June  term,  1913,  this  court  said: 
"The  wdght  of  circumstantial  evidence  is 
not  for  the  consideration  of  die  court  In  its 
charge  to  the  Jury,  but  for  the  exclusive 
consideration  of  the  Jury  In  rendering  their 
verdict,  and  the  statement  'then  the  re- 
quirements of  the  law  as  to  the  sufficiency 
of  circumstantial  evidence  will  be  satisfied.' 
Is  erroneous  as  invading  the  province  of  the 
Jury,  who  are  the  exclusive  Judges  of  the 
weight  and  sufficiency  of  the  evidence.  It 
is  our  opinion  that  the  exception  to  this  in- 
struction, as  a  comment  ui)on  the  weight 
and  sufficiency  of  the  evidence,  was  well  tak- 
en, and  that  the  defendant  was  thereby  prej- 
udiced." 

We  still  adhere  to  the  ruling  made  In  the 
Smith  Case,  and  think  the  Instruction  above 
quoted  was  a  charge  upon  t&e  weight  of  evi- 
dence, and  should  not  have  l>een  given.  It 
is  an  unnecessary  and  dangerous  thing  for 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Kej-No.  Series  A  Rep'r  Indezst 
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conrts.  In  charging  upon  the  law  of  drcam- 
stantlal  evldeuce,  to  give  lengthy  and  pro- 
lix Instractlons  attempting  to  explain  the 
law  applicable  to  tbis  character  of  evidence. 
It  is  sufficient  if  they  Instruct  the  Jury  in 
sacb  cases  that  the  drcumstances  proven 
mnst  not  only  be  consistent  with  the  guilt 
of  tbe  defendant,  but  mnst  also  be  inconsist- 
ent with  his  innocence,  and  incapable  of 
any  other  reasonable  explanation  except 
open  the  ground  that  the  defendant  is  guil- 
ty. The  Jurors  must  be  presumed  to  be  men 
of  ordinary  intelligence,  and  capable  of  un- 
derstanding the  English  language,  and  there 
is  no  danger  that  such  men  could  be  mis- 
led by  the  instruction  suggested.  See  Star 
r.  Stiate,  9  Okl.  Cr.  210.  131  Pac.  SiSL  The 
eonrt  should  not  have  instructed  the  Jury 
opon  the  dialn  and  link  theory  with  refer- 
ence to  drcomstantial  evidence  as  requested 
by  counsel  for  appellant  See  Ex  parte 
Hayes,  6  OU.  Cr.  321,  118  Pac.  600;  Ex 
parte  Harkins,  7  OkL  Cr.  464,  124  Pac.  031; 
Ex  parte  Jefferies,  7  Okl.  Cr.  644,  124  Pac. 
921,  41  U  B.  A.  (N.  &)  740. 

In  (be  case  at  bar  tihe  testimony  given 
opon  tbe  trial  was  not  Incorporated  in  the 
record;  we  are  therefore  unable  to  deter- 
mine as  to  whether  or  not  the  defendant  was 
Injured  by  tbe  In8tructl6n  given.  If  attor- 
neys desire  to  secure  a  reversal  for  errone- 
ous instructions,  they  must  show  that  the 
defendant  was  injured  thereby,  and  it  is  a 
tare  thing  indeed  that  tihis  can  be  done  un- 
less the  evidence  in  the  case  is  incorporated 
in  the  record.  The  instructions  must  always 
be  considered  in  connection  with  the  testi- 
mony. In  the  case  of  Eillough  v.  State,  6 
OkL  Or.  311,  118  Pac  620,  Judge  Doyle, 
qieaking  for  the  court,  said:  "Error  must 
affirmatively  appear  firom  tbe  record.  It  is 
neTer  presumed.  Every  presumption  Is  in 
favor  of  regularity  of  the  proceedings  had 
open  the  trial.  The  general  rule  often  an- 
noTuiced  by  this  court  is  that  the  plaintiff 
In  error  mnst  afBrmatlvely  show  prejudicial 
error;  otherwise  tihe  judgment  of  the  lower 
conrt  wUI  be  affirmed.  In  the  absence  of  a 
transcript  of  the  evidence  or  any  part  there- 
of In  the  case  at  bar,  the  presumption  is 
tbat  the  evidence  was  amply  sufilclent  as  to 
tbe  gnUe  of  the  defendant  of  the  offense 
charged.  The  position  assumed  by  counsel 
to  the  defendant  is  tliat,  if  error  is  found 
In  the  instructions,  tbe  Judgment  of  convic- 
tion must  then  be  reversed,  whether  such 
error  operates  to  the  prejudice  of  tlie  defend- 
ant or  not.  Snch  is  not  the  law  in  this  juris- 
diction. In  many  cases  determined  by  this 
eonrt,  the  contrary  doctrine  is  announced. 
This  court  lias  often  held  thati  when  the  In- 
itmctlons  as  a  whole,  taken  and  considered 
togetlier,  embrace  the  law  of  the  case, 
tboogh  one  of  them  may  be  erroneous,  still, 
for  sndi  error,  a  Judgment  of  conviction 
"ill  not  be  reversed,  unless  it  shall  appear 
tnm  the  whole  record  tbat  it  was  prejudi- 


cial to  the  substantial  rights  of  tne  defend- 
ant, or  by  reason  thereof  it  seems  probable 
that  injustice  may  have  been  done.  The  in- 
structions here,  taken  as  a  whole,  substan- 
tially and  fairly  present  the  law  of  the  case. 
That  Is  sufficient,  and,  for  the  reasons 
stated,  we  shall  not  attempt  to  decide  wheth- 
er or  not  the  instructions  complained  of 
were  erroneous." 

This  opinion  was  followed  and  approved 
in  the  case  of  Thomsberry  v.  State,  8  Okl. 
Cr.  88,  126  Pac.  590.  In  the  case  of  Brown 
V.  State,  0  Okl.  Cr.  382,  132  Pac.  359,  this 
court  held  that,  where  the  evidence  of  guilt 
is  conclusive,  an  instruction  upon  the  weight 
of  evidence  would  be  harmless.  Following 
these  decisions,  section  6005,  Revised  Laws, 
was  enacted,  which  in  express  terms  de- 
clares that  no  Judgment  shall  be  reversed  on 
the  ground  of  misdirection  to  the  Jury,  im- 
less  upon  investigation  of  the  entire  record 
it  affirmatively  appears  ttiat  the  error  com- 
plained of  has  probably  resulted  in  a  mis- 
carriage of  Justice,  or  constitutes  a  sub- 
stantial violation  of  a  constitutional  or  stat- 
utory right.  The  testimony  in  this  case  might 
have  been  of  such  a  character  as  to  render 
the  instruction  given  harmless.  Suppose, 
for  instance,  that  appellant  took  the  witness 
stand  in  bis  own  behalf,  and  tbat  his  testi- 
mony practically  amounted  to  a  plea  of  guil- 
ty; it  would  clearly  be  a  miscarriage  of 
Justice  to  grant  a  new  trial  on  account  of  the 
error  complained  of.  In  the  case  of  Thorns- 
berry  V.  State,  supra,  this  court  In  express 
terms  declared  that,  where  the  testimony  is 
not  brought  up  in  the  record  on  appeal,  in- 
structions, though  erroneous,  will  not  be 
ground  for  reversal  where,  under  any  con- 
ceivable state  of  facts  which  may  have  been 
proven,  defendant  was  not  injured  thereby. 
The  testimony  in  ttiis  case  not  being  incor- 
porated in  the  record,  we  are  unable  to  say 
that  appellant  was  injured  by  the  instruc- 
tion complained  of,  and  therefore  the  case 
of  Smith  V.  State  is  not  In  point ;  but  It  may 
be  claimed  that  the  testimony  in  the  Smith 
Case  was  not  incorporated  in  the  record,  but 
this  was  satisfactorily  explained  in  tbat 
case,  because  the  record  affirmatively  shows 
that  the  defendant  was  a  pauper,  and  was 
unable  to  employ  counsel  to  defend  her,  and 
the  trial  court  refused  to  allow  the  record 
to  be  made  up  without  expense  to  the  defend- 
ant Defendant  was  therefore  in  no  way  to 
blame  because  the  testimony  was  not  in  the 
record,  and  the  case  should  have  been  re- 
versed on  this  question  also.  See  Jeffries 
V.  State,  9  Okl.  Cr.  573,  132  Pac.  823.  In 
the  case  at  bar  an  entirely  different  state  of 
facts  is  made  to  appear.  Appellant  was  rep- 
resented by  an  attorney  of  ability  and  ex- 
perience. No  abuse  of  the  discretion  of  the 
court  appears  In  the  record  in  refusing  to 
direct  the  evidence  to  be  made  up  without 
expense  to  the  defendant 

[2]  Second.  Upon  an  lamination  of  the 
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entire'  Instructions  of  the  coart  we  find  no 
other  material  error  therein  save  and  except 
instruction  No.  6%,  which  Is  as  follows: 

"(5%)  The  Jury  are  Instructed  that  a  rea- 
sonable doubt  is  one  for  which  there  exists 
A  reason  in  the  minds  of  the  Jurors,  founded 
upon  the  facts  and  circumstances  In  proof  In 
the  case,  and  Is  a  state  of  mind  of  which  an 
ordinarily  Intelligent  man  could  readily  give 
an  explanation,  consistent  with  the  facts  dis- 
closed by  the  evidence,  and  the  law,  as  given 
to  the  Ju^  by  the  court." 

But  we  also  find  that  counsel  for  appellant 
did  not  except  to  this  instruction.  From, 
this  we  infer  that  this  Instruction  was  given 
by  request  of  counsel  for  appellant  The 
failure  to  except  to  this  instruction  was 
equivalent  to  an  agreement  by  counsel  for 
appellant  that  it  might  be  given.  We  are 
decidedly  of  the  opinion  that  instructloD  No. 
51^  is  not  the  law,  and  should  not  have  been 
given;  but,  as  it  was  not  excepted  to,  we 
would  not  consider  it  now  were  it  not  for 
the  fact  that  it  Is  a  verbatim  copy  of  sec- 
tion 6876,  Revised  Laws,  and  therefore  it 
may  be  repeated  by  other  judges.  We  there- 
fore think  it  our  duty  to  pass  upon  this 
question  now,  and  thereby  prevent  the  un- 
necessary reversal  of  other  convictions  In 
the  future. 

Section  5876,  Revised  Iiaws,  la  as  follows: 
"A  reasonable  doubt  is  a  doubt  for  which 
there  exists  a  reason  in  the  minds  of  the 
jurors,  founded  upon  the  facts  and  circum- 
stances in  proof  in  the  case,  and  Is  a  state 
of  mind  of  which  an  ordinarily  intelligent 
man  could  readily  give  an  explanation,  con- 
sistent with  the  facts  disclosed  by  the  evi- 
dence, and  the  law,  as  given  to  the  Jury  by 
the  court" 

Immediately  below  this  section  we  find  the 
following:  "History.  New  section,  defining 
''reasonable  doubt'  in  accordance  'with  the 
reason  and  the  weight  of  authority  in  order 
to  settle  the  uncertainty  thereon  in  this 
state."  We  suppose  this  was  inserted  for 
the  purpose  of  explaining  the  section  to 
which  it  relates.  If  so,  the  statement  is 
based  upon  a  misconception  both  of  fact  and 
of  law. 

Prior  to  statehood  the  people  of  what  is 
now  the  state  of  Oklahoma  were  governed 
by  two  diflferent  and  in  many  respects  con- 
flicting systems  of  criminal  jurisprudence, 
namely,  that  In  force  in  the  western  part  of 
the  state,  which  was  formerly  Oklahoma 
Territory,  and  that  in  force  in  the  eastern 
part  of  the  state,  which  was  formerly  Indian 
Territory.  Since  statehood  the  precedents 
established  in  these  two  territories  have  not 
been  recognized  as  authorities  by  the  courts 
of  the  state  of  Oklahoma  except  in  so  far  as 
they  construed  statutes  which  remained  In 
force  in  the  state  of  Oklahoma.  The  cilm- 
inal  Jurisprudence  of  the  state  of  Oklahoma 
had  its  birth  and  origin  at  the  incoming  of 
statehood,  and  is  based   ujton  the  coucei>- 


tion  that  only  those  principles  and  precedents 
should  be  established  and  followed  which 
were  founded  upon  reason  and  justice.  Con- 
sequently a  great  deal  that  was  done  by  the 
courts  in  Indian  Territory  and  Oklahoma 
Territory  has  been  eliminated.  It  is  a  mis- 
statement of  fact  to  assert  that  there  is  any 
uncertainty  as  to  the  definition  of  "reason- 
able doubt"  in  the  state  of  Oklahoma,  and 
that  the  position  assumed  by  the  courts  of 
Oklahoma  on  this  question  is  not  in  ac- 
cordance with  reason  and  the  weight  of  au- 
thority. This  question  was  passed  upon  first 
by  the  Supreme  Court  of  Oklahoma,  before 
the  organization  of  the  Criminal  Court  of 
Appeals,  in  the  case  of  Abbott  v.  Territory, 
1  Okl.  Cr.  1,  94  Pac.  179,  16  L.  R.  A.  (N.  S.) 
260,  129  Am.  St  Rep.  818,  and  again  in  the 
case  of  Gibbons  v.  Territory,  1  OkL  Cr.  198, 
96  Pac.  466.  The  first  opinion  is  by  Chief 
Justice  Williams;  the  second  opinion  is  by 
Mr.  Justice  Turner.  With  -unanswerable 
logic,  and  supported  by  the  great  weight  ot 
authority,  these  two  opinions  show  that  the 
instruction  which  we  are  now  discussing 
amounts  to  the  repeal  of  the  presumption  of 
innocence,  and  shifts  the  burden  of  the  proof 
from  the  state  to  the  defendant  and  Is  il- 
logical, and  a  violation  of  the  fundamental 
prindpleB  of  law.  These  opinions  by  the 
Supreme  Court  of  Oklahoma  were  adopted 
and  approved  by  the  court  and  no  opinion 
can  be  found  dissenting  therefrom. 

Section  6  of  the  Bill  of  Rights  declares 
that  Justice  sliall  be  administered  without 
sale,  denial,  delay,  or  prejudice.  Section  7 
of  the  Bill  of  Rights  declares  that  no  per^ 
son  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  -The  doc- 
trines of  the  presumption  of  innocence,  rea- 
sonable doubt,  and  that  the  burden  of  proof 
in  on  the  state  to  establish  by.  legal  evidence 
the  guilt  of  every  person  charged  with  crime, 
are  fundamental  principles  of  Justice  which 
constitute  the  very  life  and  soul  of  our 
criminal  Jurisprudence.  -  They  should  be 
written  over  the  portals  of  every  court  and 
are  among  the  inalienable  rights  of  every 
citizen  of  this  free  country.  To  place  a  man 
upon  trial,  and  prohibit  the  Jury  from  ac- 
quitting him,  unless  they  entertain  a  reason- 
able doubt  of  his  guilt  founded  upon  the 
facts  and  circumstances  in  proof,  and  for 
which  they  can  readily  give  an  intelligent  ex- 
planation consistent  with  the  facts  disclosed 
by  the  evidence,  would  amount  to  a  denial 
of  Justice,  because  a  reasonable  doubt  may 
exist  on  account  of  the  lack  of  proof  on  the 
part  of  the  state,  as  well  as  on  account  of 
the  facts  proven  by  the  defendant  It  is 
often  true  that  the  wisest  and  best  men  en- 
tertain reasonable  and  serious  doubts  as  to 
some  proi>ositions  for  which  they  could  not 
give  an  intelligent  explanation.  The  doc- 
trines of  reasonable  doubt  the  presumptions 
of  Innocence,  and  the  duty  of  the  state  to 
prove  the  guilt  of  a  person  charged  with 
crime  constitute  a  part  of  the  due  process  of 
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practloed  law  many  yean  In  Texas  before 
court  stenographers  were  known  In  that 
state,  and  when,  under  the  law,  the  evldeuce 
had  to  be  written  ont  as  a  matter  of  mem- 
017  bj  the  attorneys  and  filed  in  court  with- 
in ten  dayg  from  the  adjournment  of  the 
term  of  court.  The  writer  never  had  the 
least  difficulty  in  preparing  his  statements  of 
the  evidence  in  his  cases,  and  he  knows  from 
pertMnal  experience  that  it  can  easily  be 
done.  In  fact  he  seriously  doubts  if  the  em- 
ployment of  court  stenographers  is  at  all 
necessary  either  in  the  administration  of 
Justice  or  to  the  development  of  lawyera  It 
has  a  tendency  to  breed  carelessness  on  their 
part;  but,  be  this  as  it  may,  the  trial  court 
has  a  large  discretion  as  to  when  to  order  the 
stenographer's  notes  to  be  extended  without 
expense  to  a  defendant,  and  this  discretion 
will  not  be  reviewed,  unless  it  clearly  ap- 
pears from  the  record  that  it  was  arbitrarily 
used  or  abused. 

There  are  a  number  of  other  propositions 
submitted  by  counsel  for  appellant,  none  of 
which  have  been  overlooked,  and  all  of 
which  have  been  considered,  and  we  are  of 
the  opinion  that  they  did  not  affect  the  sub- 
stantial rights  of  appellant  to  his  injury. 

Judgment  of  the  lower  court  is  therefore 
affirmed. 

ARMSTRONG,    P.    J.,    and    DOTLD,    J., 

concur. 


REED  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Jan.  10,  1914.) 

(Btttabut  by  tha  OomrtJ 
Cbihirai.  Law  (||  1083, 1192*)— Apfkai^^u- 

BISDICTIOD— PROCEEDINOS  AITKB  REUAND. 

(a)  When  a  defendant  has  been  convicted  in 
a  tnal  coart,  and  an  appeal  is  taken  to  the 
Criminal  Court  of  Appeals,  the  juiisdiction  of 
the  said  trial  court  over  said  case  is  lost,  and 
said  court  baa  no  right  to  make  any  order  or 
render  any  judgment  in  each  case  except  as 
directed  by  the  Criminal  Court  of  Appeals, 
and  any  such  order  or  judgment  or  action  tak- 
en would  be  a  nullity. 

(b)  After  a  case  hag  been  affirmed  on  appeal 
to  the  Criminal  Court  of  Appeals,  and  is  sent 
back  to  the  trial  court,  the  trial  court  has  no 
power  to  set  aside  said  judgment,  but  it  must 
be  carried  into  execution  as  directed  by  this 
court;  otherwise  the  enforcement  of  criminal 
law  in  Oklahoma  would  be  involved  in  endless 
confusion. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  2732,  3231,  3240,  3243; 
Dec.  Dig.  H  1083,  1192.*] 

Appeal  from  County  Court,  Canadian 
County;   W.  A.  Maurier,  Judge. 

William  Reed  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.    Dismissed. 

On  the  20th  day  of  November,  1911,  appel- 
lant was  convicted  in  the  county  court  of 
Canadian  county  for  having  violated  the  pro- 
hibitory liquor  law,  and  his  punishment  as- 
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Uw,  and  the  Legislature  cannot  in  any 
manner  deny  or  abridge  theee  rights  without 
violating  the  seventh  section  of  the  Bill  of 
Eights.  For  these  reasons,  we  hold  that  the 
lostmctlon  given  is  in  direct  conflict  with 
the  law,  and  that  the  statute  upon  which  it 
Is  based  is  In  violation  of  sections  6  and  7 
of  the  Bill  of  Rights.-  Courts  in  Oklahoma 
are  admonished  not  to  give  this  Instruction 
in  the  future,  unless  they  desire  to  invite  re- 
versals of  their  Judgments.  In  this  case,  as 
no  exception  was  reserved  to  the  instruction, 
and  as  a  defendant  may  waive  his  constitn- 
tlonal  lights,  we  cannot  do  otherwise  than 
hold  that  the  instruction  was  harmless  error. 

[3]  Third.  In  this  case  counsel  for  appel- 
lant contend  the  trial  court  erred  in  not  en- 
tering an  order  requiring  the  court  stenogra- 
pher to  extend  into  longhand,  at  the  expense 
of  Greer  county,  his  notes  of  the  testimony 
and  proceedings  in  the  trial  of  this  cause, 
npon  the  ground  that  appellant  was  a  pau- 
per, and  was  unable  to  pay  for  the  same. 
1%e  appellant  did  file  an  affidavit  to  the  ef- 
f^t  that  he  was  a  pauper,  and  had  no 
means  to  pay  for  the  extension  of  the  evi- 
dence and  transcript  of  the  casa  Thereupon 
the  trial  court  Investigated  the  question, 
and  entered  the  following  order:  "On  this 
the  5th  day  of  August,  1913,  came  on  to  be 
heard  in  open  court  the  defendant's  motion 
for  an  order  requiring  the  stenographer  and 
clerk  of  this  court  to  make  and  furnish  the 
defendant  with  a  case-made,  including  a  com- 
plete extension  of  all  the  evidence  and  pro- 
ceedings In  the  trial  of  this  case  into  long- 
hand, at  the  expense  of  Greer  county,  and,  it 
appearing  to  the  court  that  the  defendant 
had  employed,  at  bis  own  expenses,  the  Hon. 
Harry  D.  Henry  to  represent  him  in  said 
trial,  and  the  court  having  Judicial  knowl- 
edge of  the  fact  that  the  Hon.  Harry  D. 
Henry  had  so  represented  the  defendant 
npon  his  trial  in  this  cause,  and  there  being 
nothing  before  the  court  to  show  that  the 
■aid  Hon.  Harry  D.  Henry  could  not  make  a 
case-made,  including  all  the  proceedings  and 
evidence  introduced  upon  said  trial,  without 
the  assistance  of  said  the  court  stenographer 
and  derk  of  this  court,  the  said  motion  Is  in 
all  things  overruled,  to  which  ruling  of  the 
conrt,  the  defendant  exeats,  and  exception 
is  by  the  court  allowed." 

Dpon  the  authority  of  Jeffries  v.  State,  9 
Okl.  Cr.  573,  132  Paa  823,  the  action  of  the 
trial  court  must  be  sustained.  For  in  the 
Ji'tTrles  Case  it  was  expressly  stated  that, 
where  a  defendant  had  been  able  to  employ 
lawyers  to  defend  him,  if  for  any  reason  the 
etenographer's  notes  could  not  be  obtained, 
that  then  It  waa  the  duty  of  such  lawyers 
to  use  their  best  exertion  to  make  up  a  case- 
made  from  memory,  and.  If  they  failed  to  do 
*o,  the  defendant  would  be  held  responsible 
for  this  neglect  of  duty  on  their  part  Also, 
see  Dobbs  v.  State,  6  OkL  Cr.  475,  114  Pac. 
358, 115  Pac.  370.    The  writer  of  this  opinion 
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sesaed  at  a  fine  of  $600  and  six  montha'  im- 
prisonment In  the  county  Jail.  From  this 
Judgment  of  conviction  he  prosecuted  an  ap- 
peal to  the  Criminal  Court  of  Appeals.  On 
the  13th  day  of  January,  1913,  Judgment  of 
the  lower  court  was  afiSrmed  on  said  appeal. 
See  Reed  v.  State,  8  OkL  Cr.  738,  128  Pac. 
911.  On  the  24th  day  of  March,  1913,  the 
mandate  of  the  Criminal  Court  of  Appeals 
was  received  by  the  county  court  of  Cana- 
dian county  with  directions  to  said  court  to 
proceed  with  the  execution  of  the  Judgment 
Thereafter  on  the  16th  day  of  April,  1913, 
appellant  filed  in  the  county  court  of  Cana- 
dian county  what  is  styled  a  motion  for  new 
trial,  based  upon  alleged  newly  discovered 
evidence,  fraud,  accident,  and  mistake.  On 
the  20th  day  of  April,  1913,  the  county  court 
of  Canadian  county  sustained  a  motion  filed 
by  the  county  attorney  to  strike  ont  said  mo- 
tion for  a  new  trial.  To  which  the  appellant 
excepted,  and  the  county  Judge  fixed  the  time 
in  wliich  an  appeal  might  be  taken  to  this 
court  from  said  order.    Appeal  dismissed. 

Giddings  &  Glddings,  of  Oklahoma  City, 
for  appellant.  C.  J.  Davenport,  Asst  Atty. 
Gen.,  for  the  State. 

FURMAX,  J.  (after  stating  the  facts  as 
above).  When  the  appeal  was  taken,  the 
Criminal  Court  of  Appeals  acquired  Jurisdic- 
tion of  the  cause,  and  the  county  court  lost 
Jurisdiction  and  all  control  over  the  case, 
and  had  no  right  to  make  any  order  or  enter 
any  Judgment  in  said  case,  and  any  such  or- 
der or  action  if  taken  would  have  been  a  nul- 
lity. It  would  be  an  absurdity  to  say  that 
the  cause  could  be  legally  i>ending  in  two 
courts  at  the  same  time.  The  Jurisdiction 
of  one  must  yield  to  the  other.  When  the 
case  was  affirmed.  It  was  returned  to  the 
county  court,  but  only  for  the  purpose  of  car- 
rying out  the  final  Judgment  of  this  court 
As  was  well  said  in  the  case  of  State  v.  Tur^ 
ner,  39  8.  C.  420,  17  S.  E.  885 :  "A  different 
ruling,  in  the  language  of  Chancellor  Gall- 
lard  In  Perkins  v.  Lang,  1  McCord,  Eq.  [S. 
C]  31,  note,  cited  in  Bx  parte  Knox,  17  S. 
C.  214,  involves  the  inconsistency :  'That  aft- 
er a  case  has  been  solemnly  determined  by 
this  court  in  the  last  resort,  a  single  Judge 
in  the  circuit  court  might  cause  the  decision 
to  be  again  brought  into  question.  This  can- 
not be.  It  would  utterly  destroy  the  sym- 
metry of  the  law,  tend  to  prolong  litigation 
and  to  produce  endless  confusion.' "  This 
is  not  only  the  law  upon  reason  and  author- 
ity but  is  absolutely  settled  by  our  statute. 
Section  6007,  Revised  Laws,  is  as  follows: 
"Od  a  Judgment  of  affirmance  against  the 
defendant  the  original  Judgment  must  be  car- 
ried into  execution,  as  the  appellate  court  may 
direct"  Both  upon  authority  and  upon  the 
statute  the  county  court  should  have  paid  no 
attention  whatever  to  the  pretended  motion 
for  a  new  trial,  but  should  have  proceeded  at 


onoe  with  the  ezecntton  of  the  Judgment 
Under  these  conditions  no  court  has  the 
right  to  Interfere  by  habeas  corpus  proceed- 
ings, injunction,  motion  for  new  trial,  or  In 
any  manner,  with  the  execution  of  the  man- 
date of  this  court  There  must  be  an  end  to 
litigation. 

The  pretended  appeal  Is  therefore  dismigg- 
ed,  and  the  county  court  is  directed  to  pro- 
ceed at  once  with  the  execution  of  the  lodg- 
ment   Mandate  will  issue  Instanter. 

ARMSTRONG,  P.  J.,  and  DOYLD,  J,  con- 
car. 


BEMILLARD  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Jan.  10,  1914.) 

(Syllabut  ly  the  Court.) 

1.  Cbiminal  Law  ({  1168*}— Appbal— Qms- 
TioNs  OF  Fact. 

Where  there  is  a  direct  contradiction  be- 
tween the  testimony  of  the  complaining  witness 
and  that  of  the  defendant,  it  is  for  the  jury  to 
determine  which  is  worthy  of  belief,  and  their 
determination  ordinarily  will  be  Buatained. 

[Ed.  Note. — For  other  cases,  see  Criminiil 
Law,  Cent  Dig.  i|  3074-3083;    Dec.  Dig.  { 

2.  Cbiuinai.  Law   (S   778«)— Ikstbttotions- 
Presumption  ov  Innocence. 

The  court  instructed  the  Jury  in  part  as 
follows:  "But,  if  you  find  from  the  evidence 
that  be  did  not  sell,  or  assist  in  the  sale,  or  give 
or  otherwise  furnish,  or  assist  in  giving  or  oth- 
erwise furnishing  the  said  liquor  to  the  said 
Glen  Hall,  then  you  should  acquit  him."  Held 
error,  because  it  in  effect  required  the  jury,  be- 
fore finding  for  acquittal,  to  believe  from  the 
evidence  adduced  that  the  defendant  was  inno- 
cent, and  substantially  instructs  against  the 
presumption  of  innocence  until  his  guUt  has 
been  established  beyond  a  reasonable  doubt 

[£2d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1846-1852,  1864-1857, 1960, 
1967 ;   Dea  Dig.^  77a*] 

On  rehearing.    Reversed. 

For  former  opinion,  see  133  Pac.  1132. 

DOYLE,  J.  A  petlUon  for  rehearing  has 
been  filed.  In  which  it  is  averred:  "That 
this  court,  in  rendering  its  decision  in  this 
cause,  overlooked  the  dedsive  question  up- 
on which  this  case  was  appealed,  and  the 
important  question  submitted  in  the  motion 
for  a  new  trial,  and  in  the  petition  in  error, 
to.  wit :  That  the  court  materially  and  mani- 
festly erred  in  giving  that  part  ot  instruc- 
tion No.  4  which  reads  as  follows:  'But,  if 
you  find  from  the  evidence  that  he  did  not 
sell,  or  assist  in  the  sale,  or  give  or  otherwise 
furnish,  or  assist  in  giving  or  otherwise  fur- 
nishing the  said  liquor  to  tlie  said  Glen  Hall, 
then  yon  should  acquit  him' " — dtlng  the 
case  of  Weber  v.  State,  2  OkL  Or.  829,  101 
Pac.  355. 

[2]  It  is  our  opinion  that  ibis  paragraph 
of  said  instruction  Is  clearly  erroneous,  and 
In  giving  it  the  court  misdirected  the  Jury  to 
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the  prajodice  of  the  aabstantlal  rlghta  of  tbe 
defendant  This  paragraph  In  effect  depilvea 
the  defendant  of  the  benefit  of  the  presomp- 
tion  of  Innocence.  It  reqnlred  the  Jury  to  be- 
lieve from  the  evidence  that  he  was  Innocent 
before  they  conld  find  him  not  guilty,  and 
imposed  apon  him  the  burden  of  itroying  Ua 
innocence. 

A  defendant  is  presumed  to  be  Innocent  nn- 
til  the  contrary  is  proved,  and  the  Jniy  must 
presume  his  Innocence  until  his  guilt  has 
been  established  beyond  a  reasonable  doubt, 
and  in  case  of  a  reasonable  doubt  it  was 
their  duty  to  acquit  him,  although  they 
might  not  find  from  the  evldmce  that  he 
did  not  sell,  or  assist  in  tbe  aale^  or  other- 
wise famish  the  said  liquor  to  Qlen  Hall  as 
charged  In  the  Information. 

For  the  giving  of  said  Instruction,  the  Judg- 
ment is  reversed,  and  a  new  trial  awarded. 

ABHSTRONO.   P.  J,  and  FUBMAN,  J, 

omcar. 


STATE   V.    QRIGO. 
(Supreme  Court  of  Idaho.    Jan.  S,  1914.) 

1.  Ebbob  of  Law. 

Meld,  that  the  trial  court  did  not  err  In 
questions  of  law  arising  on  tbe  trial  of  this 
cue. 

2.  CBmiwAi,  Law  ({  683*)  —  Tbial  —  Exolu- 

BION   or  EVIDKNCK— RSBnTTAI. 

held,  that  the  court  did  not  err  in  reject- 
ing certain  evidence  offered  in  rebuttal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.   H   1616-1617;    Dec  Dig.  { 

3.  Cbiminal  Law  (i  838*)— New  Tbial— Evi- 
dence. .     , 

Heldf  that  the  court  did  not  err  in  deny- 
ing appellant's  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2306-2315,  2317 ;  Dec  Dig. 
1938.*] 

4.  Cbimikai.  Law  (|  1163*)— Habmless  Eb- 
bob—I  NSTBircTions. 

Held,  that  the  court  did  not  err  in  giving 
certain  instructions,  or  in  the  refusal  to  give 
certain  other  instructions  requested  by  tbe  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i{  3090-3099;  Dec  Dig.  i 
1163.*] 

5.  Cbihinai.  Law  fl  868*)— Tbial— Deubeba- 

TIONS   or  JUBT. 

Under  tlie  provisions  of  section  7902,  Rev. 
Codes,  the  Jury  may  talce  with  them  to  the  jury 
room  tiie  written  instructions  given  by  the 
court ;   but  tiiey  are  not  obliged  to  do  so. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  {$  2066-2059,  2062;  Dec  Dig. 
1858.*] 

Ailsbie,  O.  J.,  dissenting. 

Appeal  from  District  Court,  Bonner  Coun- 
ty; John  M.  Flynn,  Judge. 

Joseph  Grlgg  was  convicted  of  assault  with 
taitent  to  murder,  and  appeals.    Affirmed. 

Davis  &  Asher,  of  Sandpolnt,  for  appellant 
J.  H.  Peterson,  Atty.  Gen.,  and  Wm.  J.  Cos- 
tello,  of  Sandpolnt;  for  the  State. 


SUXjLiyAN,  X  Tbe  appellant  was  con- 
victed of  the  crime  of  assault  with  Intent  to 
commit  murder  on  one  Clarence  Franklin, 
and  sentenced  to  Imprisonment  at  hard  labor 
In  the  penitentiary  for  not  less  than  8  years 
nor  more  than  14  years.  A  motion  for  a  new 
trial  was  denied,  and  the  appeal  is  from  the 
judgment  and  said  order. 

[1]  1.  The  first  error  assigned  is  that  the 
judgment  of  conviction  Is  against  the  law. 
There  is  no  merit  In  that  contention,  as  It 
does  not  appear  from  the  record  tliat  the 
judgment  is  against  law,  or  that  the  court 
made  any  reversible  error  In  questions  of 
law  arising  during  the  trial. 

[2]  2.  The  refusal  of  the  court  to  allow 
appellant  to  give  testimony  in  rebuttal  of  tbe 
testimony  of  one  of  the  state's  witnesses  Is 
assigned  as  error.  This  assignment  arises 
over  the  question  of  the  knife  with  which  tbe 
cutting  was  done.  The  defendant  admitted 
that  he  cut  said  Franklin,  and  claimed  that 
he  did  It  in  self-defense,  and  whether  or  not 
he  did  it  with  a  particular  knife  whldi  was 
not  admitted  in  evidence  was  Immaterial. 
The  defendant  claimed  that  he  had  lost  the 
luilfe  with  which  he  did  the  cutting  shortly 
after  the  cutting  was  done.  There  Is  no  mer- 
it in  this  assignment 

[3]  3.  The  next  error  assigned  Is  that  the 
court  erred  In  denying  appellant's  motion  for 
a  new  trial  A  number  of  affidavits  on  tbe 
motion  for  a  new  trial  were  filed,  setting 
forth  wbat  counsel  claims  to  be  newly  dis- 
covered evidence.  Some  of  those  affidavits 
are  in  regard  to  whether  defendant  started 
the  quarrel  in  which  the  cutting  was  done. 
On  an  examination  of  all  of  those  affidavits, 
we  are  fully  satisfied  that  the  court  did  not 
err  in  denying  a  new  trial  because  of  any- 
thing contained  In  said  affidavits.  It  appears 
that,  if  any  of  said  testimony  was  material, 
no  effort  was  made  by  the  defendant  to  pro- 
cure such  evidence  on  the  trial.  The  most 
of  such  evidence  is  merely  cumulative  and 
Impeaclilng,  and  much  of  it  not  materiaL 

[4]  4.  The  giving  and  refusal  to  give  cer- 
tain Instructions  is  assigned  as  error.  We 
have  examined  said  Instructions  given  by 
the  court,  and  find  that  they  correctly  state 
the  law  applied  to  the  facts  of  this  case,  and 
that  there  was  no  error  in  refusal  to  give  the 
Instructions  refused  by  the  court 

It  appears  that,  after  this  appeal  was  tak- 
en, counsel  for  defendant  discovered  that  on 
the  last  instruction,  given  by  the  court  (No. 
22)  the  judge,  through  some  Inadvertence, 
wrote  at  the  bottom  thereof  "guilty"  instead 
of  "given,"  and  signed  his  name.  That  In- 
struction is  as  follows:  "In  this  case,  In  or- 
der to  reach  a  verdict  of  guilty  or  not  guilty, 
all  of  your  numt>er  must  agree  thereon,  and 
If  yon  so  agree,  the  verdict  must  be  assigned 
by  the  foreman  selected  by  you" — ^which  in- 
struction is  In  typewriting,  and  at  the  bot- 
tom thereof,  in  the  handwriting  of  the  judge, 
is  the  following:  "Guilty"  instead  of  "given" 
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as  was  clearly  intended.  The  word  "guilty" 
being  written  there  certainly  could  not  hare 
misled  any  one,  and  It  does  not  appear  that 
the  jury  ever  saw  said  Instruction,  or  that  any 
prejudicial  error  resulted  therefrom,  or  that 
the  Jury  ever  knew  that  the  judge  had  made  a 
mistake  in  writing  the  word  "guilty"  instead 
of  "given." 

[J]  Under  the  provisions  of  section  7902, 
Rev.  Codes,  the  Jury  "may"  take  with  them 
to  the  Jury  room  the  written  instructions 
given;  but  there  is  nothing  in  the  record  to 
show  that  said  Instructions  were  taken  by  the 
Jury  when  they  retired  to  deliberate  on  their 
verdict.  That  statute  is  a  permissive  and 
not  a  mandatory  one,  and  it  does  not  require 
the  Jury  to  take  the  instructions  of  the  court 
to  the  Jury  room,  but  permits  them  to  do  so. 
Had  it  been  a  mandatory  statute,  and  com- 
manded them  to  take  the  instructions  to  the 
Jury  room,  then  the  presumption  would  be 
that  they  did  take  it;  but,  as  the  statute 
leaves  it  optional  with  the  jury.  It  will  not 
be  presumed  that  they  did  take  the  instruc- 
tions with  them,  unless  the  record  shows  that 
they  did  do  so.  Had  the  Jury  taken  the  instruc- 
tions to  their  room,  it  would  have  been  an 
easy  matter  to  have  shown  that  fact  by  afB- 
davit  or  otherwise,  and  it  would  be  very 
technical  to  reverse  this  case  on  the  presump- 
tion that  the  jury  did  take  said  instructions 
to  their  Consultation  room  under  that  per- 
missive statute.  That  contention  Is  without 
merit 

The  Judgment  of  the  district  court,  there- 
fore, must  be  affirmed,  and  it  la  so  ordered. 

STEWART,  J.,  concurs. 

AILSHIE,  C.  J.  (dissenting).  I  am  unable 
to  understand  the  reasoning  of  the  majority 
in  holding  that  there  was  no  error  in  the  giv- 
ing of  instruction  Mo.  22  in  the  condition  in 
which  we  find  it  The  majority  hold,  and 
I  think  correctly,  that  under  the  statute  of 
this  state,  the  Jury  in  a  criminal  case  may 
take  to  the  Jury  room  with  them  the  written 
Instructions  given  by  the  court  If  that  is 
the  law,  and  I  agree  that  it  is,  why  should 
this  court  presume  that  the  Jury  did  not  have 
the  written  Instructions?  The  record  fails  to 
show  whether  they  did  or  did  not  have  them, 
and  indeed  a  record  would  not  show  one  way 
or  the  other,  unless  something  special  or  out 
of  the  usual  had  occurred  to  cause  the  re- 
porter to  make  a  record  of  each  action.  In 
other  words,  the  reporter  would  have  no 
occasion  to  enter  in  his  notes  that  the  Jury 
either  did  or  did  not  take  the  instructions  to 
the  Jury  room.  This  court  has  uniformly 
held  that  where  the  statute  authorizes  or 
directs  the  doing  of  a  thing  in  the  trial  of 
a  case  in  the  lower  court  that  iu  the  ab- 
sence of  a  showing  to  the  contrary,  the  pre- 
sumption will  be  Indulged  in  this  court  that 
the  law  was  complied  with  and  the  thing 
was  done.  Under  that  rule,  there  ought  to  be 
no  question  in  this  court  but  that  the  in- 


structions in  the  case  at  bar  were  taken  to 
the  Jury  room  by  the  Jury.  Tlie  typewritten 
part  of  the  instruction  No.  22  was  in  no 
way    objectionable.     It  reads    as    follows: 

"Instruction  No.  22.  In  this  case  In  order 
to  reach  a  verdict  of  guilty  or  not  guilty  all 
of  your  number  must  agree  thereon,  and  if 
you  so  agree  the  verdict  must  be  signed  by 
the  foreman  selected  by  yon. 

"Guilty— 
"John   M.   Flynn,   Judge." 

At  the  end  of  this  sentence  the  word  "Guil- 
ty" is  written  in  the  handwriting  of  the 
trial  Judge,  and  immediately  under  the  word 
"Guilty"  he  has  his  name  signed  as  foUows: 
"John  M.  Flynn,  Judge."  No  question  arises 
here  as  to  what  the  trial  court  Intended. 
That  is  ImmateriaL  I  should  venture  the 
guess  myself,  if  guessing  on  the  subject,  that 
the  trial  Judge  made  a  mistake  and  intended 
to  write  the  word  "Given,"  but  we  are  not 
here  dealing  with  the  secret  intentions  of 
any  on&  We  are  dealing  with  what  actually 
occurred.  There  attached  to  this  injst  ruction 
was  the  unmistakable  '^ord  "Guilty,"  and 
that  word  immediately  following  this  pecu- 
liar Instruction  and  over  the  signature  of  the 
Judge,  would  certainly  be  significant  to  a 
Jury.  They  would  at  once  say  that  this  in- 
dicated, whether  placed  there  by  mistake  or 
not,  that  the  Judge  had  In  his  mind  that  the 
defendant  was  guilty,  and  that  they  should 
return  their  verdict  accordingly.  The  fact 
that  this  was  not  called  to  the  attention  of 
the  trial  court  could  make  no  difference,  for 
the  reason  it  is  one  of  those  things  that 
would  not  likely  have  come  to  the  knowledge 
of  the  defendant  or  his  counsel  until  he  came 
to  make  up  a  record  on  appeal.  This  word 
was  evidently  not  read  to  the  Jury  when  the 
instruction  was  read,  but  it  was  written  on 
the  instruction  when  the  court  signed  his 
name  to  the  instruction,  and  so  there  was  no 
way  that  the  defendant  had  of  knowing  of 
this  until  after  be  examined  the  written  In- 
structions on  file  with  the  clerk. 

I  do  not  think  a  court  can  escape  the  duty 
of  reversing  a  case  under  such  conditions  by 
saying  that  the  evidence  was  sufficient  to 
convict  the  defendant  anyway.  That  was  a 
matter  for  the  Juiy,  and  I  think  this  case 
ought  to  be  submitted  to  a  Jury  free  from  the 
error  here  complained  of.  This  court  cannot 
get  away  from  the  legal  presumption  which 
arises  from  the  record  that  this  instruction 
was  submitted  to  the  Jury  and  was  examined 
and  considered  by  them  in  the  condition  In 
which  it  comes  here. 


TROUSDALE  v.  WINONA  WAGON  CO.  et  al. 

(Supreme  Court  of  Idaho.     Nov.  12,  19ia 

Rehearing  Denied  Dec.  31,  1913.) 

1.  Pleadinq      (S      237*)  — AlCENMntNT  — R«- 

PLEVIN. 

Where,  in  an  action  in  replevin,  the  com- 
plaint alleges   that  the    property   claimed   was 
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"one  2%-inch  Winona  wagon,  complete  with 
long  or  gmia  box  or  bed,"  and  the  proof  showed 
that  it  waa  a  3-incb  wagon  of  the  lame  make, 
held,  that  there  waa  no  error  in  the  trial  court 
pcnnittiiig  the  plaintiff  to  amend  the  complaint 
to  conform  to  the  proofs,  and  that  the  defendant 
was  not  injued  or  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  603-619;   Dec.  Dig.  t  237.*] 

2.  Sales  (f  472*)— Goitditionai.  Conibaot— 
CoKSTBrcnon. 

Where  a  manufaetarer  of  wagons  delivers 
wagons  to  a  retail  dealer  upon  a  conditional 
•ale  contract  providing  that  the  title  shall  re- 
main in  the  vendor  until  tlie  property  is  paid 
for,  and  it  is  stipulated  therein  that,  "if  sales 
are  made  before  payment,  they  shall  be  made 
only  in  tiie  regular  course  of  business,  and  their 
proceeds,  whether  in  cash,  book  accounts,  or 
notes,  are  to  be  held  as  the  property  of  the  Wi- 
nona Wagon  Company,  in  trust  as  collateral 
Kcnilty,  for  their  benefit,  and  subject  to  their 
order,  etc,"  held,  that  it  was  contemplated  by 
inch  contract  that  the  retailer  would  sell  the 
property  in  the  due  course  of  business,  and  that 
a  sale  by  the  retailer  should  carry  with  it  the 
title  to  the  property. 

[Gd.  Note. — For  otlter  cases,  see  Sales,  Cent 
Dig.  if  1366-1376;  Dec.  Dig.  |  472.*] 

3.  Salcs  (S  473*)— GoNDmoRAL  Contkaot— 
ConaTBDcnoN. 

Courts  will  so  construe  conditional  sale  con- 
ttacti  made  between  manufacturers  or  whole- 
■ale  dealers  and  retail  dealers  as  to  protect  the 
purchaser  and  consumer  who  deals  with  the  re- 
tailer, and  who  has  no  notice  or  knowledge  of 
the  terms  of  the  agreement  or  contract  between 
the  manufacturer  or  wholesaler  and  retailer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1377-1890;   Dec  Dig.  {  473.*] 

4.  E^UDULENT       CORTETANCKS       ($       147*)— 

Change  or  PossEasioN— SumciEircT. 

Where  a  retail  dealer  sells  a  wagon  to  a 
parcbaser  and  receives  the  purchase  price,  and 
thereupon  writes  a  card  containing  the  words, 
"Sold  to  C.  H.  Trousdale,"  and  places  this  notice 
on  the  wagon,  and  thereupon  the  wagon  is  left 
in  the  possession  of  the  retailer,  and,  before  it  is 
taken  away  by  the  purchaser,  a  receiver  takes 
charge  of  tlie  proper^  of  the  retailer,  held,  that 
in  an  action  between  the  original  vendor  of  the 
property  on  conditional  sale  contract  and  the 
parchaaer  from  the  retailer,  that  there  has  been 
auffident  change  of  possession  to  meet  the  re- 
qnirements  of  section  3170,  Bev.  Codes. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent  Dig.  {{  457,  468,  473-478, 
481;    Dec  Dig.  f  uf.*" 

5.  Frattditunt     Convbtancm     (|     213*)— 
Cbaxok  or  Possession- "Cbbditob." 

Held,  farther,  that,  under  the  facts  of  this 
case,  the  manufacturer  is  not  a  creditor  within 
the  meaning  and  purview  of  section  3170  of  the 
Bevised  Codes. 

[EM.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  635,  636,  638 ;  Dec 

For  other  definitions,  see  Words  and  Phrases, 
»oL  2,  pp.  1713-1726;  vol.  8,  pp.  7622,  7623.] 

Appeal  from  District  Conrt,  WasUn^on 
Oonnty;  Ed.  L.  Bryan,  Judge. 

Action  by  C^  H.  Trotisdale  against  Winona 
Wagon  Company  and  others  to  recover 
possession  of  personal  property.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Berersed. 

Bd.  B.  Coulter,  of  Weiser,  for  appellant 
Lot  !•.  Feltham,  of  Weiser,  for  respondenta 


I  AILSHIE,  C.  J.  This  Is  an  appeal  from  a 
Judgment  of  nonsuit   against   the   plaintlfF. 

'  The  action  was  commenced  In  claim  and  de- 
livery for  the  recovery  of  a  farm  wagon. 
After  plaintiff  Introduced  his  evidence,  de- 
fendant moved  for  a  nonsuit,  which  was 
granted  by  the  court  Judgment  was  there- 
upon entered  dismissing  the  action. 

The  contention  of  appellant  Is  that  suffi- 
cient evidence  was  introduced  to  entitle  his 
case  to  be  submitted  to  the  jury.  The  re- 
spondent, in  reply  thereto,  and  In  support 
of  the  action  of  the  trial  court.  Insists  that 
the  Judgment  should  be  sustained  for  two 
reasons:  First,  on  account  of  a  material 
variance  between  the  pleadings  and  proofs; 
and  second.  Insufficiency  of  the  proofs  to 
make  a  prima  fade  case. 

[1]  Ttie  contention  made  under  the  first 
ground  Is  that  the  complaint  alleged  that 
the  wagon  which  was  sought  to^be  recovered 
was  a  "one  2%-lnch  Winona  wagon  complete 
with  long  or  grain  box  or  bed,"  while  the 
proof  showed  that  It  was  a  3-lnch  Winona 
wagon.  It  is  true  that  the  evidence  descrll)- 
ed  a  different  wagon  from  the  one  described 
In  the  pleading,  but  this  was  not  such  a  vari- 
ance as  to  mislead  and  prejudice  the  defend- 
ant The  court  properly  allowed  the  plain- 
tiff to  amend  his  complaint  to  conform  with 
the  proofs.  Sections  4225  and  4226,  Rev. 
Codes;  Pennsylvania,  etc.,  Mln.  Co.  v.  Galla- 
gher, 19  Idaho,  106,  112  Pac.  1044;  Maw  v. 
Coast  Lumber  Co.,  19  Idaho,  407,  114  Pac.  9. 
Had  the  defendants  requested  It,  and  shown 

I  the  necessity  therefor,  the  court  would  un- 

;  donbtedly  have  granted  such  a  continuance 
as  might  have  been  necessary  to  enable  them 

I  to  secure  any  other  or  different  proofs  avail- 
able for  their  defense  that  they  did  not  have 
to  meet  the  original  description.  Section 
4226,  Bev.  Codes.  This  would  not  have  af- 
forded any  ground  for  a  nonsuit 

[2]  As  a  matter  of  fact,  it  appears  from 
the  record  that  the  trial  court  granted  the 
nonsuit  on  account  of  Insufficiency  of  the 
evidence.  The  material  facts  shown  are 
briefly  as  follows :  The  Roy  White  Co-Opera- 
tlve  Mercantile  Company  was  engaged  In 
business  at  Weiser,  and  purchased  from  the 
Winona  Wagon  Company  of  Winona,  Minn., 
a  sliipment  of  wagons  under  what  Is  com- 
monly designated  a  conditional  sale  contract 
These  wagons  were  not  paid  for.  On  about 
January  23,  1912,  the  appellant  hauled  to 
the  town  of  Weiser  a  Quantity  of  alfalfa 
seed,  and  after  considerable  negotiation  sold 
the  same  to  the  Roy  White  Company  for  the 
sum  of  $420,  and  took  in  payment  therefor 
the  wagon  in  controversy,  at  the  price  of 
$135;  and  the  comi>any  agreed  to  send  ap- 
pellant on  the  following  week  a  check  for 
the  sum  of  f265,  and  to  give  him  credit  on 
their  books  of  $20,  which  was  to  be  traded 
out  In  their  store.  The  appellant  was  not 
going  directly  home  from  Weiser,  and  was 
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not  prepared  to  take  the  wagon  with  blm; 
so  Roy  White,  manager  of  the  Roy  White 
Company,  "went  to  the  office  and  got  a  tag 
and  marked  on  It,  'Sold  to  O.  H.  Trousdale,' 
and  fastened  It  to  the  wagon."  He  testifles 
that  he  marked  it  In  "big  letters"  and  put 
it  on  the  wagon.  Appellant  asked  White 
if  he  could  not  leave  the  wagon  there  some- 
where until  he  could  attend  to  some  business 
he  bad  to  see  about,  and  return  with  his 
team  to  take  the  wagon  home.  It  was  ac- 
cordingly agreed  to,  and  the  wagon  was  left, 
labeled  as  above  indicated.  Soon  after  tills 
transaction  the  Roy  White  Company  failed, 
and  a  receiver  was  appointed  to  take  charge 
of  the  business  and  property  of  the  company. 
Immediately  thereafter  the  Kerr  Hardware 
&  Implement  Company  of  Boise,  which  was 
the  Idaho  representative  of  the  Winona  Wag- 
on Company,  sent  an  agent  to  Welser  and 
demanded  possession  of  this  wagon,  and 
were  informed  that  the  wagon  belonged  to 
Trousdale,  but  they  Insisted  on  taking  the 
wagon,  and  did  take  it  from  the  possession 
of  the  receiver,  claiming  it  as  the  property 
of  the  Winona  Wagon  Company.  Appellant 
thereupon  commenced  this  action.  The 
proofs  show  substantially  the  foregoing  facta. 

The  clause  of  the  contract  under  which 
the  Winona  Wagon  Company  claims  this 
wagon,  and  over  which  the  chief  controversy 
arises  is  clause  No.  8  of  the  contract,  which 
reads  as  follows:  "The  title  to  and  owner- 
ship of  aU  goods  shipped  under  this  con- 
tract shall  remain  vested  in  the  Winona 
Wagon  Co.,  unless  at  their  option  it  shall  be 
expressly  waived  in  writing,  and  the  goods 
are  to  be  held  at  all  times  subject  to  their 
order  until  paid  for;  and  if  sales  are  made 
before  payment,  they  shall  be  made  only  in 
the  regular  course  of  business,  and  their 
proceeds,  whether  in  cash,  book  accounts  or 
notes,  aie  to  be  held  as  the  property  of  the 
Winona  Wagon  Co.,  In  trust  as  collateral  se- 
curity, for  their  benefit  and  subject  to  their 
order,  until  all  the  obligations  arising  under 
or  provided  for  in  this  contract  are  fully 
paid  in  money,  or  until  full  settlement  is 
made  at  the  net.  prices  herein  specified.  It 
is  further  agreed  that  notes  taken  by  the 
Winona  Wagon  Co.  are  not  accepted  as  pay- 
ment." 

It  is  apparent  from  this  contract  that  it 
was  the  intention  of  both  the  Winona  Wagon 
Company,  as  vendor,  and  the  Roy  White 
Company,  as  vendee,  that  the  title  to  this 
property  should  remain  in  the  vendor  until 
the  purchase  price  should  be  fully  paid.  On 
the  other  hand,  it  is  equally  dear  that  both 
parties  understood  that  the  Roy  White  Com- 
pany was  purchasing  these  wagons  for  sale 
in  a  retail  business,  and  that  the  purchaser 
of  a  wagon  would  take  title  to  the  same.  We 
must  assume  that  the  parties  to  this  contract 
were  dealing  in  good  faith,  and  that  they  did 
not  Intend  to  cheat  or  defraud  any  one  who 
might  buy  a  wagon  from  the  Roy  White  Com- 


pany. It  would  follow,  therefore,  that  it  was 
the  intention  that  the  local  dealer  might  sell 
the  property  in  due  course  of  business  and 
give  a  good  titie  to  it,  and  it  must  have  been 
for  that  very  reason  that  it  was  stipulated  in 
the  contract  of  sale  as  follows:  "And  If  sales 
are  made  before  payment,  they  shall  be  made 
only  in  the  regular  course  of  business,  and 
the  proceeds,  whether  In  cash,  book  accounts 
or  notes,  are  to  be  held  as  the  property  of  the 
Winona  Wagon  Co.,  in  trust  as  collateral 
security,  for  their  benefit  and  subject  to  their 
order,"  etc.  In  other  words,  it  was  stipu- 
lated and  agreed  that  when  the  Roy  White 
Company  should  sell  any  wagon,  that  the 
proceeds  realized  from  the  sale  should  be 
held  by  them  as  the  property  of  the  Winona 
Wagon  Company  and  in  trust  for  that  com- 
pany. It  was  certainly  not  Intended  that  the 
Winona  Wagon  Company  should  retain  title 
to  a  wagon  which  the  Roy  White  Company 
might  sell  at  retail,  and  also  take  title  to  the 
purchase  price  for  the  wagon.  It  was  rather 
the  Intention  to  substitute  the  purchase  price 
for  the  wagon  Itself,  and  that  the  Roy  White 
Company  should  hold  that  In  trust  for  the 
Winona  Wagon  Company,  and  that,  in  the 
meanwhile,  the  titie  to  the  wagon  should 
have  passed  from  the  Winona  Wagon  Com- 
pany through  the  Roy  White  Company  as  Its 
agent  for  such  purpose  to  the  purchaser  at 
retaiL  This  is  the  view  taken  by  this  court 
in  Peasley  v.  Noble,  17  Idaho,  686,  107  Pac. 
402,  27  L.  R.  A.  (N.  S.)  216,  134  Am.  St  Rep. 
270.  In  that  case  this  court  said:  "Where 
the  vendee  of  property  under  conditional 
sale  is  vested  with  the  power  to  seU  such 
property  and  deliver  the  proceeds  to  the  ven- 
dor, a  purchaser  in  good  faith  is  under  no 
obligatton  to  follow  the  purchase  price  and 
see  that  it  is  delivered  by  the  agent  to  the 
original  vendor." 

[3]  Courts  wlU  not  place  such  a  constmc- 
tton  on  these  conditional  sale  contracts,  made 
between  manufacturers  or  wholesale  dealers 
and  local  retail  dealers,  as  to  enable  either 
the  wholesaler  or  retailer  to  perpetrate  a 
fraud  on  purchasers  who  deal  with  such  re- 
tailers in  the  due  and  regular  course  of  busi- 
ness. These  companies  cannot  hold  the  tiUe 
for  the  purposes  of  protecting  themselves, 
and  at  the  same  time  place  it  in  the  power 
of  the  retailer  to  deal  with  the  property  In 
such  a  manner  as  to  deceive  a  purchaser,  and 
thereby  cheat  and  defraud  the  local  consum- 
ers for  the  purpose  of  enabling  manufac- 
turers or  wholesale  dealers  to  load  up  the  re- 
tailers with  a  lot  of  these  goods  on  condi- 
tional sale  contracts. 

[4]  It  appears  that  the  trial  court  consider- 
ed that  there  had  been  no  change  of  posses- 
sion of  this  wagon  sufficient  to  meet  the  re- 
quirements of  section  3170,  Rev.  Codes.  That 
section  provides  as  follows:  "Every  trans- 
fer of  personal  property  other  than  a  thing 
in  action,  and  every  lien  thereon,  other  than 
a  mortgage  when  allowed  by  law,  is  con- 
clusively presumed,  if  made  by  a  person  hav- 
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ing  at  ttie  Uhm  the  poaaession  or  control  of 
the  iffoperty,  and  not  accompanied  by  an  Im- 
mediate delivery  and  followed  by  an  actual 
and  oonUnned  change  of  possession  of  the 
tbings  transferred,  to  be  fraudulent,  and 
therefore  Told,  against  those  who  are  his 
credlton  while  he  remains  In  possession,  and 
tlie  snccessors  In  interest  of  such  creditors, 
and  against  any  persons  on  whom  his  estate 
derolves  in  trust  for  the  benefit  of  others 
than  himself,  and  against  purchasers  or  in- 
cnmbrancers  In  good  faith  subsequent  to  the 
transfer." 

[{]  It  would  be  sufficient  for  our  present 
parposes  to  observe  that  this  question  Is  not 
raised  by  a  creditor,  within  the  meaning  of 
the  foregoing  section  of  the  statute.  The 
WlDona  Wagon  Company  does  not  fall  within 
the  purview  of  a  creditor  as  designated  In 
that  statute,  but  rather  claims  to  be  the 
owner  of  the  property  Itself,  In  which  case 
this  statute  does  not  apply.  It  should  be 
remembered,  however,  that  the  appellant  did 
everything  toward  taking  actual  possession 
of  this  wagon  that  could  be  done,  except  to 
actnally  remove  it  from  the  premises  and 
place  of  business  of  the  Boy  White  Ck>mpany. 
The.prlce  was  agreed  upon  and  paid,  and  the 
wagon  was  labeled,  "Sold  to  G.  H.  Trous- 
dale." In  other  words,  It  was  there  marked 
or  branded  as  the  property  of  the  appellant 
If  a  man  goes  to  a  store  and  buys  a  pair  of 
shoes  and  has  them  wrapped  up  and  his  name 
written  upon  the  package  and  pays  the  pur- 
chase price,  and  then  leaves  them  In  the  store 
while  he  goes  somewhere  else  to  do  an  er- 
rand, he  certainly  has  not  thereby  lost  the 
right  to  the  title  and  possession  of  the  shoes. 
There  has  been  a  sale  and  transfer  and 
change  of  possession,  and  the  firm  from  whlefa 
the  purchase  has  been  made  is  thereafter 
only  a  bailee  of  the  goods  so  purchased.  Sec- 
tion 3331,  Rev.  Codes;  Strong  t.  Morgan,  8 
Idaho,  269.  67  Fac.  1123. 

The  appellant  made  at  least  a  prima  fade 
case,  and  was  entitled  to  have  It  submitted  to 
the  jury.  (Later  t.  Haywood,  12  Idaho^  78,  85 
Pae.494. 

The  lodgment  should  be  rerersed,  and  It 
is  so  ordered,  and  the  cause  is  remanded  for 
a  new  trlaL     Costs  awarded  to  appellant 

SUULIYAN  and  STETWABT,  JJ.,  concnr. 


LOHMAN  et  aL  T.  BBTMOND. 

(Snpreme  Court  of  New  Mexico.    Oct  14, 1918. 

Behearing  Denied  Dec  17,  1918.) 

L  PUEADINO       (I      308*)— CBOSS-OOHPLAIirr— 

Whttxn  iKerauiDtUT— Fiuno — NicKsarrr. 
Where,  in  a  suit  to  compel  an  acccuntinf;  by 
trnsteea,  eroes-oomplainant  at  the  time  of  filing 
his  CTost-oomplaint  for  appointment  of  a  re- 
ceiver was  Jastified  from  toe  record  in  believinf; 
that  be  would  only  be  required  to  present  and 
prove  his  title  to  claims  transferred  to  him  in  the 
Tcceiversbip  proceeding,  and  for  that  reason 
only  set  op  the  asdgnment  of  socb  claims  to 


■bow  Ills  capadtr  to  Join  in  the  niit  to  compel 
the  trustees  to  account,  bis  cross-complaint  was 
not  baaed  on  the  instrument  of  assignment ;  and 
hence  the  assignment,  when  otFered  in  evidence, 
was  not  objectionable  because  such  instrument 
or  a  copy  thereof  was  not  filed  in  conmliance 
with  Code  Civ.  Proc  subscc.  307  (Laws  1907,  c. 
107),  providing  that  when  any  instrument  of 
writing  on  which  the  action  or  defense  is  founded 
is  referred  to  in  the  pleadings,  the  original  or  a 
copy  shall  be  filed  with  the  pleading,  if  within 
the  power  or  control  of  the  party  wishing  to  use 
the  same,  and  if  the  original  or  a  copy  be  not 
filed  or  a  suificient  reason  given  for  failure  to  file 
it  the  instrument  may  not  be  admitted  in  evi- 
dence. 

[Ed.  Note. — For  other  casea  see  Pleading, 
Cent  Dig.  Jtl  64.  98&-041;  Dec.  Dig.  |  308.*] 

2.  Appeal  and  Ebbob  (|  1009*)— Findinos— 

Beview. 

Where,  in  a  suit  to  compel  trustees  to  ac- 
count the  trial  court  did  not  hear  all  of  the 
witnesses  testify,  an  assignment  that  the  court 
erred  in  finding  that  certain  claims  bad  been  as- 
signed to  cross-complainant  L.  required  a  review 
on  appeal  of  all  the  evidence  in  the  case. 

TEd.  Note. — For  other  casea  see  Aooeal  and 
Error,  Cent  Dig.  H  3970-3978;  Dec  Dig.  | 
1009.*] 

8.  AssnoNiairrs  (|  41*)^Fobv— Bblease. 

An  instrument  in  the  form  of  a  release  of 
claims  of  three  creditors  of  an  insolvent  against 
the  insolvent's  trust  estate  to  L.,  together  with 
oral  testimony  explaining  the  same,  might  be 
properly  held  to  amount  to  an  assignment  of 
such  claimB  to  L. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  fS  78,  77;  Dec.  Dig.  I  41.*] 

4.  Alteration  of  Instbtticiints  (i  11*) — IN- 
TEBLiNEATioK— Effect. 

Alteration  of  an  instrument  by  interlinea- 
tion by  one  who  was  acting  as  a  friend  of  both 
parties,  and  who  drew  the  original  instrument 
at  a  time  prior  to  his  becoming  interested  In  be- 
half of  either  party,  was  not  a  fatal  alteration. 
[EM.  Note. — For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  U  67-76;   Dec  Dig.  { 

5.  Pleadino  (I  168*)— New  Matteb— Bsplt— 
Necessitt. 

Where  cross-complainant  alleged  that  a  cer- 
tain release  of  claims  against  an  insolvent's  es- 
tate was  made  only  on  one  condition,  while  de- 
fendant charged  that  the  release  was  made  on 
the  same  and  also  on  another  condition,  such  al- 
legations presented  a  complete  issue,  and  no  re- 
ply wais  necessary. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  330;   Dec.  Dig.  i  168.*] 

6.  PUBADINO     (I     412*)— RlQHT     TO     BeFLT— 

Waiveb. 

By  going  to  trial  on  the  merits,  and  not 
objecting  to  evidence,  defendant  waived  any 
right  he  may  have  had  consequent  on  cross-com- 
plainanfs  failure  to  reply  to  defendant's  a)i- 
swer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |i  1387-1S94 ;  Dec  Dig.  {  412.*] 

Appeal  from  District  Court,  Dona  Ana 
County ;  Parker,  Judge. 

Action  by  Martin  Lohman,  as  trustee, 
against  Numa  Beymond  and  others,  in  which 
George  Lynch  and  another  filed  a  cross-com- 
plaint Judgment  for  cross-coibplalnants  and 
defendant  named  appeals.    Affirmed. 

On  December  6,  1892,  the  cross-complain- 
ant George  Lynch  and  his  two  brothers,  since 
deceased,  executed  their  deed  of  trust  for 


*I^>r  other  casa  see  aama  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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the  benefit  of  creditors  to  the  plaintiff,  Mar- 
tin Lohman,  and  to  the  defendant  Numa 
Reymond,  as  trustees.  Numa  Reymond  hav- 
ing left  the  country,  Martin  Lehman,  trustee, 
had  Instituted  this  suit  against  Numa  Rey- 
mond, trustee,  and  the  creditors  as  defend- 
ants, including  George  Lynch  and  William 
Lynch,  surrlvlng  members  of  the  firm  of 
Lynch  Bros.,  to  remove  Numa  Reymond  as 
such  trustee.  Numa  C.  Frenger  was  ap- 
pointed by  order  of  the  court  trustee  In 
place  of  Numa  Reymond.  Thereafter,  and 
during  the  year  1900,  George  Lynch  filed  his 
cross-complaint  In  the  nature  of  a  bill  In 
equity  praying  for  an  accounting  by  the 
trustees  and  the  appointment  of  a  receiver 
for  the  trust  estate  to  take  possession  and 
dispose  of  the  same  under  provisions  of  said 
trust  deed,  and  under  the  direction  and  or- 
der of  the  court 

George  Lynch  alleged  in  his  cross-com- 
plaint that  he  is  also  interested  as  a  creditor 
of  the  estate  by  assignments  from  other  cred- 
itors. In  addition  to  his  Interest  as  a  residu- 
ary beneficiary.  Lohman  and  Reymond  are 
sued  only  in  their  capacity  as  trustees. 
Martin  Lohman  and  Numa  Reymond,  being 
in  court  only  as  trustees,  undertook,  never^ 
theless,  to  answer  the  cross-complainant  in 
their  individual  and  personal  capacity,  and 
to  litigate  their  indlvldpal  controversies  with 
Lynch  in  this  suit  The  suit  was  tried  upon 
the  Issues  made  by  the  cross-complaint  of 
(Jeorge  Lynch,  the  answer  of  plaintiff,  Mar- 
tin Lohman,  the  reply  of  defendant  George 
Lynch,  and  the  answer  of  defendant  Numa 
Reymond.  It  is  also  stipulated  in  the  case 
that  the  reply  of  George  Lynch  to  the  an- 
swer of  Martin  Lohman  shall  be  treated  as  a 
reply  of  Edward  C.  Wade,  as  co-cross-com- 
plainant,  with  George  Lynch,  to  the  answer 
of  Numa  Reymond.  The  vital  question  upon 
the  appeal  is  whether  Numa  Reymond  as- 
signed to  George  Lynch  his  claim  as  a  cred- 
itor against  the  estate  in  question. 

On  or  about  December  13, 1906,  Numa  Rey- 
mond, John  H.  Riley,  and  Martin  Lohman, 
for  the  consideration  of  their  mutual  prom- 
ises, and  for  the  express  consideration  of 
$1  in  hand  paid,  agreed  together  orally  to  re- 
lease (or  assign)  and  did  release  (or  assign) 
to  George  Lynch  their  claims  against  the 
trust  estate  of  Lynch  Bro&  In  pursuance  of 
this  oral  agreement  (or  assignment),  they 
executed  and  delivered  to  George  Lynch  a 
written  Instrument,  appearing  on  its  face  to 
be  a  release  to  George  Lynch,  of  all  their 
claims  against  George  Lynch.  The  trial 
court  found  as  a  fact  that  the  said  Lohman, 
Riley,  and  Reymond  did,  in  fact,  assign  to 
George  Lynch  their  claims  against  Lynch 
Bros.,  and  upon  conflicting  evidence,  the 
trial  court  found  that  this  assignment  was 
made  unconditionally.  The  typewritten  in- 
strument in  evidence  contained  a  condition 
written  with  a  pen  below,  after  the  signa- 
ture of  the  parties. 


N.  C.  Frenger,  of  Las  Cruces,  tot  appel- 
lant J.  H.  Paxton,  of  Las  Cruces,  for  ap- 
pellees. 

ABBOTT,  District  Judge  (after  stating 
the  facts  as  above).  The  vital  question  for 
decision  in  this  case  is  raised  by  the  first  as- 
signment of  error,  which  is :  "l%at  the  dis- 
trict court  erred  In  admitting  in  evidence 
the  release  submitted  by  appellees  George 
Lynch  and  Edward  C.  Wade  and  marked 
Exhibit  A  under  their  evidence,  upon  the 
ground  that  the  same  was  referred  to  in  ap- 
pellee's cross-complaint  and  the  same,  or  a 
copy  thereof,  was  not  filed  with  said  cross- 
complaint  the  same  having  been  within  their 
power  and  control,  and  no  sufficient  reason 
having  been  given  for  failure  so  to  do,  and 
which  said  cross-complaint  and  their  action 
thereby  was  founded,  as  to  their  rights 
claimed  against  appellant  upon  said  release, 
it  being  an  Instrument  in  writing."  ■' 

[t]  The  argument  of  appellant  is  that  In 
so  far  as  appellee  George  Lynch  claims  to 
be  the  owner  of  the  credits  of  appellant  un- 
der said  estate  of  Lynch  Bros,  this  action 
was  founded  upon  the  writing  appearing  in 
evidence  as  Exhibit  A.  It  la  referred  to  in 
the  cross-complaint  The  same^  or  a  copy 
thereof,  was  not  filed  with  said  cross-com- 
plaint though  within  the  power  and  control 
of  said  George  Lynch,  and  no  sufficient  rea- 
son was  given  for  failure  to  do  so.  The  said 
writing  was  therefore  not  entitled  to  be  ad- 
mitted in  evidence,  under  subsec^on  307  of 
the  CJode  of  Civil  Procedure  (Laws  1907,  C. 
107),  which  is  as  follows:  "When  any  in- 
strument of  writing  upon  which  the  action  or 
defense  is  founded  is  referred  to  in  the  plead- 
ings, the  c  I  iglnal  or  a  copy  thereof  shall  be 
filed  with  the  pleading,  if  within  the  power 
or  control  of  the  party  wishing  to  use  the 
same,  and  If  such  original  or  a  copy  thereof 
be  not  filed  as  herein  required,  or  a  sufficient 
reason  given  for  a  failure  to  do  so,  such  in- 
strument of  writing  shall  not  be  admitted  in 
evidence  upon  the  trial." 

It  Is  evident  upon  the  face  of  the  record 
that  George  Lynch  filed  his  cross-complaint 
against  Numa  Reymond  only  in  Reymond'a 
capacity  as  trustee.  He  prayed  for  an  ac- 
counting by  the  trustee,  and  the  appointment 
of  a  receiver  for  the  trust  estate.  Unless 
George  Lynch  had  something  more  than  a 
mere  Interest  as  residuary  beuefidary  of  the 
trust  estate,  it  Is  questionable  whether  he 
would  have  an  Interest  sufficient  to  entitle 
him  to  maintain  his  action ;  and  it  was  there- 
fore proper  to  allege  that  certain  creditors 
had  assigned  their  claims  against  the  trust 
estate  to  Lynch,  so  as  to  show  Lynch's  inter- 
est and  right  to  sue.  The  written  instrument 
from  Reymond,  Riley,  and  Lohman  to  Lynch 
was  not  pleaded  as  a  basis  of  the  action,  nor 
was  any  recovery  sought  upon  It  Lynch 
did  not  sue  as  assignor  individually  or  per- 
sonally.   There  was  no  occasion  to  do  so; 
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nor  conld  he  know  that  there  ever  would  be 
snch  action.  He  waa  Jnstlfled  in  taking  the 
position  that  he  would  only  hare  to  present 
Ills  title  in  the  recelyershlp  proceedings.  In 
Us  croas-complalnt  he  waa  not  seeking  to 
confirm  his  title  to  the  claims  of  Lohman, 
Beymond,  and  Riley  against  the  trust  estate. 
The  record  shows  that  up  to  the  time  of 
tbe  filing  of  the  answer  of  Lohman  and  Rey- 
mond  to  the  cross-complaint,  that  Lohman 
and  Raymond  were  only  sued  in  the  action 
in  tbelr  capacity  is  trustees.  So  far  as  the 
record  shows.  Lynch  could  not  then  know 
tliat  there  would  be  any  occasion  for  person- 
■1  suit  against  any  of  the  creditors  who  had 
released  (or  assigned)  their  claims  to  him. 
The  trustees,  Lohman  and  Reymond,  how- 
ever, being  in  court  only  as  trustees,  under- 
took to  answer  the  cross-complaint  in  their 
hidlTldual  and  personal  capacity,  and  to 
litigate  their  individual  controversies  with 
Iiysch  in  this  suit  under  his  cross-complaint 
At  the  time  of  flllug  his  cross-complaint,  he 
was,  from  the  record.  Justified  in  thinking 


he  would  only  have  to  present  his  title  in 
the  receivership  proceedings.  To  question 
bis  right  and  title  to  the  claims  of  Lohman, 
Beymond,  and  Riley  against  the  trust  estate 
In  his  cross-complaint,  "in'  which  he  was  su- 
ing for  an  accounting  and  receivership,  would 
hare  been  improper  pleading.  It  is  a  copy 
of  the  instrument  on  which  the  suit  is  found- 
ed which  is  to  be  attached  to  plaintlfTs  com- 
plaint, and  not  the  evidence  required  to  sns- 
tain  bis  case.  In  this  case,  the  release  from 
Beymond,  Lohman,  and  Riley  was  not  the 
Instrument  upon  which  the  action  of  ap- 
pellee was  founded,  but  nothing  more  than 
a  part  of  the  evidence  upon  which  he  had  a 
right  to  rely  in  case  his  title  to  the  claims  of 
Lohman,  Reymond,  and  Riley  was  question- 
ed. It  was  proper  for  appellee  to  set  forth 
ail  of  his  Interest  in  the  trust  estate,  so  that 
bis  right  to  maintain  his  action  might  be 
nnquestioned.  Suppose  it  was  shown  upon 
Uie  face  of  hla  cross-complaint  that  the  claims 
of  creditors  were  in  so  large  amount  that  ap- 
pellee would  certainly  have  no  interest  as 
residuary  beneficiary.  The  record  shows  in 
this  case  that  the  appeUee  did  not  base  his 
title  wholly  upon  the  so-called  release,  but 
tbat  an  oral  agreement  previous  to  the  writ- 
ten instnunent  was  also  relied  upon.  He  had 
no  reason  to  believe  that  his  title  to  the 
claims  of  Reymond,  Lohman,  and  Riley  would 
be  questioned  in  this  action ;  and  his  cross- 
complaint  was  not  based  upon  such  instru- 
ment, and  it  therefore  becomes  not  only  un- 
necessary but  improper  for  the  same  to  have 
been  set  forth  in  his  cross-complaint,  and,  his 
action  not  being  founded  thereon,  the  same 
was  not  inadmissible  In  evidence.  Latterett 
V.  Cook,  1  Iowa,  1,  63  Am.  Dec.  428;  risher 
V.  Patton,  134  Mo.  32,  33  S.  W.  451,  34  S. 
W.  1006;  Home  r.  MuUis,  119  Ga.  534,  46 
S.  E.  663 ;  Diggs  v.  WSy,  22  Ind.  App.  617,  51 
M.  &  429,  54  N.  B.  412;   Tannlce  v.  Green, 


14  Iowa,  262 ;  Biy son  t.  Kelley,  OS  Ind.  486 ; 
Duffy  V.  Carman,  8  Ind.  App.  207,  29  N.  B. 
454;  Williams  v.  Frybarger,  9  Ind.  App. 
568.  37  N.  E.  302;  Lester  v.  People,  150  IlL 
408.  23  N.  E.  387,  87  N.  E.  1004,  41  Am.  St 
Rep.  876;  State  v.  Wenzel,  77  Ind.  428; 
Woriey  v.  Moore,  77  Ind.  667;  Shetterly  v. 
Axt,  87  Ind.  App.  687.  76  N.  B.  901,  77  N. 
EL  866;  Oonn  v.  State,  125  Ind.  614,  26  N. 
B.  44a 

The  written  instrument  having  been  prop- 
erly admitted  in  evidence,  it  remains  to  be 
determined  what  is  the  legal  effect  of  said 
Instrument,  and  tills  question  is  directly  rais- 
ed by  the  eighth  assignment  of  error,  which 
is:  "That  said  court  erred  in  finding  that, 
in  law,  the  appellant  has  assigned  over  to 
the  appellee  George  Lynch  his  claims  in  and 
to  the  Lynch  Brothers  estate." 

[2]  Appellee  claims  that  it  la  established 
by  the  evidence  of  the  written  Instrument 
held  to  have  been  an  assignment  from  Nnma 
Reymond  to  George  Lynch,  and  by  evidence 
aliunde,  that  Numa  Reymond  assigned  to 
George  L^nch  all  his  claims  against  the  es- 
tate of  I^ch  Bros.  Appellant  argues  that 
there  is  no  evidence  that  a  verbal  contract 
or  agreement  to  assign  to  Gteorge  Lynch  was 
made.  The  decision  of  tills  question  brings 
us  to  an  examination  of  the  whole  of  the 
evidence  In  the  case^  under  the  rule  an- 
nounced in  the  case  of  Gallup  Ellectric  Light 
Ck).  V.  Pacific  Improvement  Co.,  16  N.  M.  86, 
113  Pac.  848,  as  the  trial  Judge  did  not  hear 
all  of  tbe  witnesses  testify.  The  flndtug  of 
the  trial  court  that  an  assignment  of  the 
claims  of  appellants  Reymond,  Lohman,  and 
Riley  against  the  trust  estate  to  George 
Lynch  was  made  was  based  not  only  upon 
the  written  instrument  heretofore  referred  to, 
but  upon  the  oral  testimony  as  weU. 

[3]  We  have  carefully  examined  the  entire 
record  in  this  case,  and  are  of  the  opinion 
that  the  finding  of  the  trial  court  in  this  re- 
gard la  BUst^ed  by  a  fair  preponderance  of 
the  evidence.  The  instrument  admitted  tn 
evidence  in  this  case  in  the  form  of  a  release 
of  the  claims  of  Reymond,  Lohman,  and  Ri- 
ley, against  the  trust  estate  to  George  Lynch, 
together  with  the  oral  testimony  explaining 
the  same,  was  properly  held  by  the  trial  court 
to  be,  in  legal  effect,  an  assignment  of  such 
claims  to  George  Lynch.  Moore  v.  Lowrey. 
25  Iowa.  336,  95  Am.  Dec.  790;  Metcalf  v. 
Kincaid,  87  Iowa.  443,  54  N.  W.  867,  43  Am. 
St.  Rep.  391;  Drake  on  Attachments,  §  562; 
McDaniel  v.  Maxwell,  21  Or.  202,  27  Pac.  952, 
28  Am.  St  Rep.  740;  HuU  v.  Smith,  8  How. 
Prac.  (N.  y.)  281;  Noble  v.  Hunter,  2  Kan. 
App.  538,  43  Paa  994;  ElUs  v.  Secor,  31  Mich. 
185,  18  Am.  Rep.  178;  Crone  v.  Braun,  23 
Minn.  239;  People  v.  Tioga  Common  Pleas, 
19  Wend.  (N.  T.)  78;  Buchanan  v.  Taylor. 
Add.  (Pa.)  164;  G.  C.  &  S.  F.  Ry.  Co.  v.  Cu- 
senberry.  5  Ter.  Civ.  App.  114,  23  S.  W.  851; 
Hinkle  v.  Wanzer,  17  How.  353,  16  L.  Ed. 
173;  Hooker  v.  Eagle  Bank,  30  N.  T.  83,  86 
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Am.  Dea  S61;  Macklln  t.  Kinealy,  141  Mo. 
113,  41  S.  W.  893;  Tatam  ▼.  Ballard,  94  Va. 
370,  26  8.  B.  871. 

[4]  The  alterations  appearing  In  the  Instm- 
ment  held  to  evidence  an  assignment  from 
Numa  Reymond  to  George  Lornch  are  not 
sncb  as  to  affect  Its  validity  or  admissibility 
In  evidence,  the  same  not  having  been  done 
by  the  parties  to  alter  Its  meaning,  but  only 
by  Interlineation  by  the  person  who  was  act- 
ing as  the  friend  of  both  parties,  and  who 
drew  the  original  Instmment  at  a  time  prior 
to  his  becoming  Interested  In  behalf  of  either 
party.  Ames  v.  Brown,  22  Minn.  257;  Yea- 
ger  V.  Musgrave,  28  W.  Va.  90 ;  White  Sew- 
ing Mcb.  Co.  V.  Dakln,  86  Mich.  681,  49  N. 
W.  683,  13  L.  K.  A.  316 ;  Barlow  v.  Bucking- 
ham, 68  Iowa,  169,  26  N.  W.  68;  Sharpe  v. 
Orme,  61  Ala.  263;  Sill  v.  Reese,  47  CaL  294; 
Andrews  v.  Bnrdick,  62  Iowa,  714,  16  N.  W. 
275;  Hervey  v.  Harvey,  15  Me.  357;  Ames  v. 
Colbnrn,  77  Mass.  (11  Gray)  300,  71  Am.  Dec. 
723;  McRaven  v.  Crlsler,  63  Miss.  642;  Foote 
v.  Hambrlck,  70  Miss.  167,  11  South.  667,  36 
Am.  St  Rep.  631;  Lee  v.  Butler,  167  Mass. 
426.  46  N.  E.  62,  57  Am.  St  Rep.  466;  Eq- 
uitable Mfg.  Go.  V.  Allen,  76  Vt  22,  56  Ail. 
87,  104  Am.  St  Rep.  915;  Lee  v.  Alexander, 
9  B.  Men.  (Ey.)  25,  48  Am.  Dea  412;  Plersol 
V.  Grimes,  30  Ind.  129,  95  Am.  Dec.  673; 
Wallace  v.  Tlce,  32  Or.  283,  51  Pac.  733; 
Brooks  V.  AUen,  62  Ind.  401;  Murray  v. -Pe- 
terson, 6  Wash.  418,  33  Pac.  969;  Goodfellow 
V.  Inslee,  12  N.  J.  Eq.  355 ;  Condict  v.  Flower, 
106  111.  105 ;  Deering  Harvester  Co.  v.  White, 
110  Tenn.  132,  72  S.  W.  962;  Mathlas  v. 
Leathers,  90  Iowa,  18,  68  K  W.  449;  Forbes 
V.  Taylor,  139  Ala.  286,  35  South.  855. 

[5]  There  was  no  admission,  by  Lynch's 
failure  to  reply  to  Reymond's  answer,  of  Rey- 
mond's  all^atlon  that  his  agreement  was 
conditioned  upon  the  Joinder  of  all  other 
creditors.  The  allegation  of  the  cross-com- 
plaint was  to  the  effect  that  Reymond  (to- 
gether with  other  creditors),  by  his  writing, 
released  directly  to  Lynch  his  claim  against 
the  trust  estate;  "subject  only  that  the  claim 
so  released  should  not  Incur  to  the  use  and 
benefit  of  any  other  creditors  of  said  Lynch 
Bros." 

The  denial  In  Reymond's  answer  is  as  fol- 
lows: "Said  Reymond  denies  all  of  the  alle- 
gations of  paragraphs  five  and  six  of  said 
cross-complaint,  but,  on  the  contrary,  avers 
that  he  agreed  to  release  all  his  rlghte  as 
creditor  in  and  to  the  said  Lyndi  estate  In 
favor  of  the  said  George  Lynch,  upon  the 
condition  however  that  all  the  other  creditors 
of  the  said  estate  likewise  relinquish  their 
dalms,  and  upon  the  further  condition  that 
the  said  relinqntshmente  should  inure  to  the 
sole  benefit  of  the  said  George  Lynch." 

The  issue  Is  therefore  formed  by  contrary 
avermente.  Lynch  averring  that  the  release 
was  made  only  upon  one  condiaon,  and  Rey- 
mond averring  that  tne  release  was  made  up- 


on the  same  condition  and  an  additional  con- 
dition. The  allegation  of  the  cross-complaint 
and  the  denial  in  the  answer,  when  taken  to- 
gether, make  a  definite  and  clear^mt  issue. 
Watklnds  v.  So.  Pac  R.  Co.  (D.  C.)  38  Fed. 
711,  4  L.  R.  A.  241.  Affirmative  allegations 
In  an  answer  are  not  necessarily  new  matter, 
so  that  a  replication  becomes  necessary.  If 
they  In  fact  only  show  that  some  essential  alle- 
gation of  the  complaint  is  not  true,  then  they 
are  only  a  traverse.  Goddard  v.  Fulton,  21 
Cal.  430;  Luther  v.  Brown,  66  Mo.  App.  227; 
Jordan  v.  Buschmeyer,  97  Mo.  94,  10  S.  W. 
616;  King  v.  Bumham,  93  Minn.  288,  101  N. 
W.  302;  Johnson  v.  Andrews,  34  Mlsa  Rep. 
89,  68  N.  Y.  Supp.  764;  Union  Ins.  Co.  T. 
Murphy  (Pa.)  4  AtL  352;  Smith  v.  L.  4  M.  N. 
R  Co.,  95  Ky.  U,  23  S.  W.  652,  22  L.  R.  A. 
72. 

[t]  By  going  to  trial  on  the  merite,  and 
not  objecting  to  evidence,  Reymond  waived 
any  right  he  may  have  had,  consequent  upon 
Lech's  failure  to  reply  to  his  answer.  Go- 
ler  V.  Board  of  Co.  Comrs.,  6  N.  M.  117,  27 
Pac  619;  Faucette  v.  Ludden,  117  N.  C.  170, 
23  S.  B.  173;  Looney  v.  Llnney  (Tex.  Civ. 
App.)  21  S.  W.  409;  Sawtelle  v.  Muncy,  116 
Cal.  435,  48  Pac  387;  Sigafus  v.  Porter,  179 
U.  S.  116,  21  Sup.  Ct,  34,  45  L.  Ed.  113;  Un- 
ion P.  R.  Co.  V.  Snyder,  162  U.  S.  684, 14  Sap. 
Ct  756,  38  L.  Ed.  597. 

All  of  the  assignments  of  error  being  dis- 
posed of,  the  Judgment  of  the  lower  court  will . 
be  affirmed,  for  the  reasons  given. 

ROBERTS,  C.  J.,  and  HANNA,  J.,  concur. 
PARKER,  J.,  being  disqualified,  did  not  par- 
ticipate in  tills  opinion. 


OILMORB  et  tH  v.  OSTRONICH. 

(Supreme  Court  of  Montana.    Dec  9,  1913.) 

1.  Appbai,  and  Ebbob  (f  515*)— Tbanbckipt 

OR    APFEAIr— InCOBFOBATION   OF  EVIDENCK— 
RlTLES  OF  COTTBT. 

Under  Supreme  Court  rule  7,  subd.  8  (123 
Pac  zi),  providing  that  in  equity  cases  where 
any  questions  of  fact  arising  on  the  evidence 
are  to  be  submitted  for  review  by  the  Supreme 
Court,  the  testimony  shall  be  presented  by 
question  and  answer,  the  court  on  appeal  in  an 
equity  case  need  not  review  the  samdency  of 
the  evidence  to  justify  the  findings,  where  the 
evidence  is  incorporated  in  the  transcript  in 
narrative  form. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2322-2325:  Dec  Dig.  f 
615.*] 

2.  BviDBROK  (I  687*)— SumomiOT— ClBOOlI- 

BIANTIAI.    BVIDBRCB. 

Circumstantial  evidence  In  a  civil  case  need 
only  produce,  as  provided  by  Rev.  Codes,  ( 
785iS,  moral  certainty  in  an  unprejudiced  mind, 
and  circumstantial  evidence  which  furnishes 
support  for  plaintifiTs  theory  of  the  case,  and 
thereby  tends  to  exclude  any  other  theory,  is 
sufficient  to  support  a  verdict  for  him. 

[E!d.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  I  2436;   Dec  Dig.  |  587.*] 
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Appeal  from  District  Court,  Silver  Bow 
Conntr;   Jeremiah  J.  Lynch,  Jndge. 

Action  by  Martin  Qllmore  and  othos 
against  M.  R.  Ostronich.  From  a  Judgment 
for  plainttSs,  defendant  appeala     Affirmed. 

Chaa.  A.  Wallace,  of  Butte,  for  appellant 
James  B.  Murray  and  Joseph  H.  GrUBn,  both 
of  Butte,  for  respondents. 

BRANTLT,  O.  J.  This  action  was  brought 
by  the  plalntiffB  to  obtain  a  decree  dlaaolv- 
tag  a  mining  copartnership  composed  of  the 
plaintiffs  and  the  defendant,  and  to  compel 
the  defendant  to  account  to  the  plalntUts  for 
the  value  of  certain  ore  alleged  to  have  been 
extracted  by  him  from  the  common  property 
and  converted  to  his  own  use.  Tba  plaln- 
tlffB  reside  in  Butte,  Silver  Bow  county,  and 
are  the  owners  of  the  Nellie  Bly  quarts  lode 
mining  claim,  situate  in  Madison  county.  On 
or  about  October  16, 1910,  the  defendant,  hav- 
ing acquired  from  the  plaintiff  Wm.  J.  Jen- 
nings an  option  to  purchase  an  undivided 
one-tenth  Interest  In  the  dalm,  entered  into 
an  agreement  with  the  plaintiffs  to  go  to 
Madison  county  and  take  charge  of  the  prop- 
erty, to  extract  ore  therefrom,  and  to  ship 
the  same  to  a  smelter  for  reduction.  In  the 
name  of  the  NeQle  Bly  mine,  the  net  proceeds 
to  be  paid  by  the  smelter  company  to  the 
tdaintlffs.  Out  of  the  proceeds  were  to  be 
paid  to  the  defendant  all  the  costs  and  charg- 
es for  the  work  done  by  him,  Including  his 
vrages  fixed  at  $3.50  per  day.  .tuiy  balance 
remaining  was  then  to  be  divided  among  the 
plaintiffs  and  the  defendant,  in  shares  pro- 
pordonate  to  their  respective  Interests,  the 
defmdanfs  share  to  be  one-tenth.  In  the 
event  the  enterprise  resulted  in  a  loss,  each 
of  the  parties  was  to  contribute  his  propor- 
tionate share.  It  is  alleged  that  while  the  de- 
fendant was  engaged  in  working  the  claim  he 
entered  into  a  conspiracy  with  Thomas  Lero, 
Robert  Angelich,  and  Splro  Yndnlcb  to  cheat 
and  defraud  the  plaintiffs,  by  representing 
that  certain  of  the  ore  shipped  had  not  come 
from  the  common  property,  but  from  a  'pre- 
teided,  fictitious  location  designated  as  the 
Grotto  quartz  lode  claim;  that  thoreafter 
the  defendant  caused  to  be  shipped  from  the 
Nellie  Bly  claim  to  the  Washoe  Sampling 
Works  at  Butte,  belonging  to  the  Anaconda 
Copper  Mining  Company,  but  in  the  name  of 
Bobert  Angelich,  about  16  tons  of  ore  of  the 
value  of  $900  per  ton,  representing  that  the 
shipment  had  been  made  from  th6  Orotto 
dalm,  whereas  In  truth  the  ore  was  from  the 
Nellie  Bly  claim;  that  thereafter  Angelich 
and  Yudnlch  procured  the  proceeds  of  the 
ore,  amounting  to  $13,250.24,  to  be  paid  over 
to  them;  that  AngeUch,  Vncinlch,  Lero,  and 
the  defendant  thereupon  converted  the  money 
to  their  own  use,  and  that  the  defendant 
failed  to  account  to  the  plaintiffs  for  any 
portion  of  it  Ihe  answer  denies  all  the  al- 
legations charging  wrongdoing  on  the  part  of 
the  defendant,  and  alleges  that  there  Is  due 


him,  for  wages  during  the  time  ha  was  at 
work,  a  balance  of  $288.84.  The  court  found 
that  the  defendant  bad  converted  to  his  own 
use  ore  to  the  amount  and  of  the  value  alleg- 
ed in  the  complaint  and  rendered  and  caused 
a  decree  to  be  entered  dissolving  the  copart- 
nership, and  requiring  the  defendant  to  ac- 
count to  the  plaintiffs  for  the  full  amount 
thereof,  less  the  sum  of  $1325.02,  the  one- 
tenth  to  which  he  is  entitled  under  the  agree- 
ment The  defendant  has  appealed  from  the 
decree  and  the  order  denying  his  motion  for 
a  new  trial,  and  has  submitted  the  question 
whether  the  evidence  is  sufficient  to  Justify 
the  findings. 

[1]  The  rule  of  this  court  relating  to  the 
form  In  which  evidence  shall  be  presented  on 
appeal  requires  "that  in  equity  cases  and  In 
matters  and  proceedings  of  an  equitable  na- 
ture, wherein  questions  of  fact  arising  upon 
the  evidence  presented  In  the  record  are  to 
be  submitted  for  review  by  this  court,  the 
testimony  relating  to  such  questions  shall 
be  presented  by  question  and  answer."  Rule 
7,  Bubdiv.  8  (123  Pac.  xl).  In  the  prepara- 
tion of  his  bill  of  exceptions,  counsel  for  the 
defendant  failed  entirely  to  observe  the  re- 
quirement of  this  rule.  The  evidence  is  in- 
corporated In  the  transcript  in  narrative 
form.  The  defendant  is  therefore  not  enti- 
tled to  have  the  appeals  determined  on  the 
merits.  Nevertheless,  upon  the  merits  so  far 
as  we  have  been  able  to  ascertain  them  from 
the  record  as  presented,  we  think  the  decree 
and  order  should  be  affirmed. 

[2]  The  vital  issue  in  the  evidence  Is 
whether  the  ore  in  controversy  was  extracted 
from  the  common  property,  or  was  obtained 
from  some  other  source.  The  evidence  intro- 
duced by  the  plaintiffs  Is  wholly  clrcumstan- 
tlaL  Counsel  for  defendant  conceding  that 
the  law  makes  no  distinction  as  to  probative 
value  between  direct  and  circumstantial  evi- 
dence. Insists  that  when,  as  in  this  case,  the 
plaintiff  relies  upon  evidence  of  the  latter 
kind  alone,  he  must  establish  his  claim  be- 
yond a  reasonable  doubt  by  proof  of  circum- 
stances consistent  with  each  other  and  at  the 
same  time  pointing  so  strongly  to  its  va- 
lidity as  to  exclude  every  other  rational  hy- 
pothesis, and  that  plaintiffs'  evidence  will 
not  bear  this  test  The  rule  Invoked  by  coun- 
sel is  applicable  to  criminal  cases,  but  has 
no  application  to  civil  cases.  1  Greenleaf  on 
Evidence  (16tb  Ed.)  81d.  In  the  former  the 
guUt  of  the  defendant  must  be  established  be- 
yond a  reasonable  doubt;  in  the  latter  the 
plaintiff  will  prevail  if  the  preponderance  of 
the  evidence  is  in  his  favor.  The  solution  of 
any  issue  in  a  civil  case  may  rest  entirely 
upon  circnmBtantial  evidence.  Culbertson  v. 
Hill,  87  Mo.  553.  All  that  is  required  is  that 
the  evidence  shall  produce  moral  certainty  in 
an  unprejudiced  mind.  Rev.  Codes,  |  7856. 
In  other  words,  when  it  fumishes  support 
for  the  plaintiff's  theory  of  the  case,  and 
thus  tends  to  exclude  any  other  theory,  it 
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is  suffldoit  to  sustain  a  verdict  or  decision. 
Shaw  T.  New  Year  Gold  Mines  Co.,  31  Mont 
138,  77  Pae.  516 ;  Monaon  v.  La  France  Cop- 
per Co.,  39  Mont  60, 101  Pac.  243, 133  Am.  St 
Rep.  649. 

We  shall  not  undertake  to  analyze  the  evi- 
dence. As  we  view  it,  It  famishes  ample 
support  for  the  findings  and  decision  of  the 
district  coort,  even  under  the  rule  invoked  by 
counsel.  Accordingly,  the  Judgment  and  or- 
der are  affirmed. 

Affirmed. 

HOLLOW  AT  and  BANNER,  JJ.,  concur. 


ANACONDA  COPPER  MINING  CO.  t. 

THOMAS. 

(Supreme  Court  of  Montana.    Nov.  7,  1913.) 

1.  PUSADINO  (I  845*)  —  PaILTJBB  TO  REPLY  — 

Judgment  on  Pleadings. 

Under  Rev.  Codes,  f  6502,  providing  that 
if  the  answer  contains  new  matter,  and  plain- 
tiff fails  to  reply  or  demur  thereto,  defendant 
may  move  for  such  judgment  as  he  may  be  en- 
titled to  upon  such  statement,  and  where,  in 
an  action  to  quiet  title,  the  answer  contamed 
a  further  and  separate  answer  and  defense  al- 
leging that  defendant  since  1901  had  been  and 
then  was  in  the  actual,  adverse  possession  of 
"the  lands  described  in  the  complaint,"  claiming 
to  own  them  by  reason  of  such  possession,  as 
against  the  world,  to  which  plaintiS  neither 
replied  nor  demurred,  defendant  was  entitled 
to  such  judgment  on  the  pleadings  as  his  state- 
ment of  new  matter  justified,  since  the  new 
matter  required  a  reply,  and  the  reference  to 
the  land  as  that  described  in  the  complaint  in- 
stead of  by  legal  description  could  not  have 
misled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  1055-1060;   Dec.  Dig.  |  346.»] 

'2.  Judgment  (f  262*) — Pleadings  to  Sufpobt 
— ^Relief  to  Defendant— Pbayeb. 
'  In  an  action  to  quiet  title,  an  answer  show- 
ing title  by  adverse  possession,  when  Its  alle- 
gations were  admitted  by  failure  to  reply,  war- 
ranted a  judgment  establishing  and  quieting 
defendant's  title,  though  it  contained  no  prayer 
for  such  relief,  since  in  equity  the  pleader  is 
not  concluded  by  his  prayer,  but  the  court,  hav- 
ing before  it  all  the  parties  and  having  obtain- 
ed complete  jurisdiction  of  the  whole  subject, 
will  finally  settle   the  whole  controversy. 

TEd.  Note. — For  other  cases,  see  Judgment 
Ont.  Dig.  li  441,  442;   Dec.  Dig.  {  252.*] 

3.  Advebse  Possession  (S  110*)— Pleading— 

Failcbe  to  Reply— Effect. 

Where,  in  an  action  to  quiet  title,  defend- 
ant's allegations  that  for  over  ten  years  he  had 
been  in  adverse,  etc.,  possession  of  the  lands 
in  question  were  admitted  by  plaintiff's  fail- 
ure to  reply,  it  was  thereb;^  admitted  that  the 
lands  were  such  as  to  permit  possession  of  the 
character  alleged  daring  the  entire  period  men- 
tioned, and  plaintiff  could  not  ask  the  court  to 
take  judicial  notice  that  the  lands  were  unsur- 
veyed  and  not  subject  to  adverse  possession 
within  the  period  of  ten  years. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  630-645;  Dec  Dig. 
I  110.*] 

Appeal    from    District    Court,    Missoula 
County;  F.  C.  Webster,  Judge. 
Action  by  the  Anaconda  Copper  Mining 


company  against  Charles  Thomas.  From  a 
Judgment  for  defendant  on  the  pleadings, 
[dalntiff  appeals.    Affirmed. 

Elmer  E.  Hershey,  of  Missoula,  for  ap 
pellant  Tolan  ft  Oaises,  of  Missoula,  for 
respondent 

SANNER,  J.     Suit  by  appellant  to  quiet 
title  to  the  south  half  of  the  southwest  quar- 
ter of  section  26,  township  12  north,  range 
16  west  Missoula  county,  Mont    The  com- 
plaint  alleges   that  plaintiff  is   the  owner 
of  the  land;   that  defendant  without  right 
dalme  some  estate  or  interest  therein;  and 
that  such  claim  casts  a  cloud  upon  the  title 
of  plaintiff.    The  prayer  Is  that  the  defend- 
ant be  required  to  set  forth  the  nature  of 
his  claim;   that  the  same  may  be  adjudged 
null  and  void;    that  the  defendant  be  en- 
joined from  asserting  such  daim;  and  that 
plaintiff  have  its  costs  and  such  other  relief 
as  may  be   meet  and  equitable.     The  de- 
fendant's answer,  after  admitting  that  he 
claims  some  title,  right  and  Interest  in  the 
land  ,and  denying  the  other  allegations  of 
the  complaint  contains  the  following  "fur- 
ther   and    separate   answer   and    defense": 
"This  defendant  avers  that  ever  since  the 
20th  day  of  March,  1901,  this  defendant  has 
been  and  yet  is  in  the  actual,  open,  peace- 
able,  uninterrupted,   exclusive,  undisturbed, 
adverse,  and  hostile  iwssesslon  of  the  lands 
described  In  the  complaint  herein,  holding 
Rid  claiming  to  own  the  same  by  reason  of 
said  possession  of  land,  exclusive  of  any  oth- 
er right  as  against  the  world."    The  prayer 
of  the  answer  is  that  the  plaintiff  take  noth- 
ing, and  that  the  defendant  have  his  costs. 
No  demurrer,  reply,  or  other  pleading  to  the 
answer  was  ever  filed,  and  the   defendant 
after  the  time  for  filing  reply  expired,  caus- 
ed the  default  of  plaintiff  to  be  entered. 
Thereafter,    on    motion   duly    noticed,    the 
court  entered  Judgment  for  the   defendant 
upon  the  pleadings.     In  this  Judgment  It  is 
ordered,    adjudged,    and    decreed    th&t  the 
plaintiff  take  nothing  by  its  action;   that  de- 
fendant have  his  costs ;  and  that  the  claim 
of  defendant  to  the  premises  "shall  be  and  is 
hereby    declared    to    be    established,    and 
*    *    *    that  the  title  to  and  the  right  of 
possession  of  said  above-described  premises 
shall   be  and  the  same   is  hereby   forever 
quieted  in  and   to   the  defendant  Charles 
Thomas  as  against  the  claims  of  plaintiff," 
etc.    After  the  entry  of  Judgment  the  plain- 
tiff filed  a  motion  to  vacate  and  set  It  aside, 
which   was   denied.     This   appeal    U  from 
the  order  denying  that  motion. 

The  contentions  of  appellant  are:  (1)  That 
the  so-called  "further  and  separate  answer 
and  defense"  does  not  contain  any  matter 
requiring  a  reply;  (2)  that  it  is  Ineffective 
to  support  the  Judgment  as  rendered;  and 
(3)  that  it  is  ineffective  to  support  any  Judg- 
ment at  all. 
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[1]  1.  As  a  matter  of  pleading,  tbe  alle- 
gations of  defendant's  "fnrther  and  separate 
answer  and  defense"  were  sncti  as  to  require 
a  reply,  and,  since  none  was  filed,  he  was  en- 
titled to  bare  judgment  entered  without 
other  proof  than  the  pleadings.  Rey.  Codes, 
{  6562;  State  y.  Quantlc,  37  Mont.  32,  94 
Pac.  491 ;  State  ez  rel.  Montana  C.  Ry.  Ca  t. 
District  Court,  32  Mont  37,  79  Pac  646. 
lUs  conclusion  Is  not  aCTected  hy  the  refer- 
ence to  the  lands  In  question  as  "the  lands 
described  In  the  complaint  herein,"  Instead 
of  by  legal  description,  since  it  not  only 
could  not  mislead  but  served  every  substan- 
tial purpose  attainable  by  a  repetition  of  tbe 
description. 

[2]  2.  The  plalntlft,  asserting  that  tbe  de- 
fendant claimed  some  right  to  the  land 
which  operated  to  cloud  its  tltle^  brought  him 
Into  court  demanding  that  he  set  forth  tbe 
nature  of  his  claim.  He  did  so,  and.  It  tbe 
statement  of  new  matter  contained  In  tbe 
answer  and  admitted  by  failure  to  reply 
was  such  as  to  entitle  him  to  any  relief,  it 
was  the  duty  of  the^  court  to  grant  whatever 
relief  be  was  entitled  to  upon  such  state- 
ment Rev.  Codes,  §  6562;  State  v.  Quan- 
tlc, supra.  Disregarding  questions  of  form, 
tbe  new  matter  alleged  in  the  answer  is  con- 
fessedly sufficient  to  support  the  affirmative 
relief  awarded;  but  the  contention  Is  that 
such  relief  was  not  warranted  here  because 
there  was  no  formal  plea  for  It  If  the  ac- 
tion were  at  law,  the  want  of  a  counterclaim 
complete  within  itself  wonid  be  fatal;  but 
the  action  is  In  equity,  and  the  pleader  is 
not  concluded  by  his  prayer  (Glllett  v.  Clark, 
6  Mont  190,  9  Pac.  823 ;  Leopold  v.  Silver- 
man, 7  Mont  266,  16  Pac.  580;  Davis  v. 
Davis,  9  Mont  267,  23  Pac.  715;  Klelnschmidt 
T.  Steele,  15  Mont  181,  38  Pac.  827)  nor  by 
the  form  of  his  pleading  (Davis  v.  Davis, 
Eopra).  "It  is  a  settled  rule  of  equity  prac- 
tice that  when  tbe  court  has  before  it  all 
the  parties  to  any  difference,  and  when  It 
has  obtained  complete  Jnrisdlctlon  of  tbe 
whole  subject-matter.  It  will  finally  settle 
the  whole  controversy."  Davis  v.  Davis, 
snpra.  Under  this  rule,  the  new  matter  set 
ap  in  the  answer  was  sufficient  to  support 
tbe  decree.  Davis  v.  Davis,  supra ;  Walker 
T.  Burks,  48  Tex.  206;  Chicago,  eta.  Land 
Co.  v.  Peck,  112  IlL  408;  McCormlck  r. 
District  of  Columbia,  18  D.  C.  (7  Mackey) 
534;  Sale  t.  Gmtchfield,  8  Bush.  (Ey.)  636. 

[}]  3.  The  contention  that  the  answer  Is 
insofficient  to  sustain  any  judgment  is  based 
opon  the  assumption  that  judicial  notice 
innst  be  taken  that  the  lands  In  question 
were  unsnrveyed  and  therefore  not  subject 
to  adverse  possession  within  the  period  of 
ten  years  nert  preceding  the  commencement 
of  this  action.  As  we  view  the  case,  deter- 
mination of  this  question  and  others  involv- 
ed in  It  Is  unnecessary.  The  defendant  al- 
leged that  be  had  since  March  20,  1901,  been 
"in  the  actual,  open,  peaceable,  uninterrupt- 


ed, exclusive,  undisturbed,  adverw  and  hos- 
tile possession"  of  the  lands  in  question,  and 
all  this,  precisely  as  pleaded,  the  plaintiff 
admitted  by  failure  to  reply.  This  admis- 
sion was  as  complete  and  effective  as  if  it 
had  been  made  in  set  terms,  and  it  neces- 
sarily admitted  that  the  lands  were  such  as 
to  permit  possession  of  the  character  alleg- 
ed by  the  defendant,  during  the  entire  pe- 
riod mentioned.  The  plaintiff  cannot  now 
say,  under  the  shield  of  judicial  notice  or 
otherwise,  that  such  was  not  the  fact 

The  decree  of  tbe  district  court  Is  not  vul- 
nerable to  any  of  the  objections  urged  by 
tbe  appellant    Accordingly  it  Is  affirmed. 

Affirmed. 


BRANTLT,   a   J, 
concur. 


and  HOLLOWAY,  J., 


In    re    BLACKBURN'S    ESTATE. 

BLACKBURN  v.  BLACKBURN  et  al. 

(Supreme  Court  of  Montana.    Nov.  1, 1913.) 

1.  EXKOOTOBS  AND  ADUINISTBATORS  (I  19*)— 

Appointment  of  Adiiinibtbatob— Nomina- 
tion or  Widow— RENnNCiATioN  or  Right 
— BrrECT. 

Rev.  Codes,  I  7432,  requires  administra- 
tion to  be  granted  m  the  following  order,  name- 
ly, to  the  surviving  husband  or  wife,  or  some 
competent  person  whom  he  or  she  may  request 
to  have  appointed;  the  children,  etc.  Section 
7444  provides  that  administration  must  be 
granted  to  any  appUcant,  though  there  are  oth- 
ers having  better  rights  thereto  when  such 
persons  fail  to  claim  letters.  Section  7447 
provides  that  when  letters  have  been  granted 
to  any  other  person  than  the  surviving  spouse, 
child,  etc.,  any  one  of  them  who  is  competent, 
or  any  competent  person  at  the  written  re- 
quest of  any  one  of  them,  may  obtain  the  revo- 
cation of  the  letters,  and  be  entitled  to  admin- 
istration, and  section  7460  provides  that  the 
surviving  husband  or  wife,  when  administra- 
tion has  been  granted  to  a  child,  father,  broth- 
er, or  sister,  *  *  *  or  any  of  such  relatives, 
when  letters  have  been  granted  to  any  other 
of  them,  may  assert  his  prior  right  and  obtain 
letters  of  administration,  and  have  letters  pre- 
viously granted  revoked  as  prescribed  in  the 
three  preceding  sections."  Held,  that  a  wid- 
ow's right  of  administration  might  be  waived 
under  section  6181,  providing  that  any  one 
may  waive  the  advantage  of  a  law  intended 
solely  for  his  benefit,  and  if  such  waiver  or 
renunciation  is  freely  made,  the  right  cannot 
be  subsequently  asserted. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  $f  78-82;  Dec. 
Dig.  I  19.*] 

2.  EXECUTOBS  AND  Administbatobs  (I  17*)— 
Right  to  Appointment. 

It  is  the  policy  of  the  law  that  intestate's 
widow  shall  control  in  limine  the  administra- 
tion of  his  estate,  and  she  may  either  adminis- 
ter it  herself,  or  nominate  a  competent  per- 
son to  do  so. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  43-59;  Dec. 
Dig.  I  17.*] 

3.  Executobs  and  Administbatobs  (§  17*)- 
Right  or  Widow— Incompetency. 

Tbe  fact  that  the  widow  claims  property 
which  the  other  heirs  claim  belongs  to  the  es- 
tate does  not  make  her  or  her  nominee  incom- 
petent to  administer  the  estate;    that  not  be- 
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ing  made  a  ground  of  Incompetency  by  Ber. 
Codes,  I  7436. 

[Ed. '  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent  Die.  H  43-59;  Dec 
Dig.  f  17.*] 

4.   EXECUTOBS  AND   AdUINISTBATOBS   (i  19*)— 

Appointment  —  Nomination  by   widow  — 

Renunciation  of  Rioht. 

If  a  widow's  nominee  for  administrator 
pending  her  assent  to  his  appointment  inten- 
tionally lulled  her  into  believing  that  he  was 
not  hostile  to  her  claims,  and  thereby  caused 
her  to  consent  to  his  appointment,  her  waiver 
of  her  right  to  administration  cannot  be  said 
to  have  been  fairly  procured,  or  freely  given, 
so  as  to  prevent  her  from  reasserting  such 
right 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  IS  78-82;  Dec. 
Dig.  i  19.*] 

6.   EXECUTOBS   AND   AOMINiaTBATOBS   (|  36*)— 

Action  to  Remove  Administbatob— Suin- 

ciENCT  OF  Evidence. 

Evidence,  in  a  petition  by  intestate's  wid- 
ow for  the  removal  of  an  administrator  ap- 
pointed at  her  instance.  Acid  to  show  that  his 
appointment  was  not  fairly  procured,  in  that 
his  hostile  attitude  toward  her  claims  was  in- 
tentionally concealed  until  after  his  appoint- 
ment 

[Ed.  Note. — For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig;  iS  227-262; 
Dec.  Dig.  i  85.*) 

6.  ExscuTOBS  and  Administbatobs  (I  17*)— 
Nomination  bt  Widow  —  Duty  of  Nom- 
inee. 

One  who  was  appointed  administrator  as 
the  widow's  nominee  should  have  candidly  in- 
formed her,  pending  his  appointment,  that  her 
claims  to  the  estate  might  be  questioned,  and 
should  not  have  concealed  his  hostile  attitude 
toward  such  claims  until  after  his  appointment 
[Ed.  Note.— For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig.  {§  43-69;  Dec. 
Dig.  I  17.*] 

7.  exectttobs  and  administbatobs  (§  36*)— 
Removai,  of  Adminibtbatob— Fboceedinos 
—Pleading. 

In  proceedings  such  as  one  by  a  widow 
for  the  removal  of  an  admlnistrtaor  nominat- 
ed by  her,  a  party  should  not  be  required  to 
observe  the  technical  rules  of  pleading;  it  be- 
ing sufficient  if  the  complaint  inform  the  ad- 
ministrator of  its  nature  and  proper  scope. 

[Ed.  Note. — For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig.  §g  227-262; 
Dec.  Dig.  i  36.*) 

8.  Executobs  and  Administbatobs  {|  17*)— 
Nomination  by  Widow. 

Though  intestate's  widow  was  herself  in- 
competent to  be  appointed  administratrix,  she 
yet  had  a  right  to  nominate  the  administrator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {S  43-59 ;  Dec 
Dig.  S  17.*] 

Appeal  from  District  Court,  Silver  Bow 
County;   Jeremiah  J.  Lynch,  Judge. 

In  the  matter  of  the  estate  of  Gideon  E. 
Blackburn,  deceased.  Petition  by  Hannah  A. 
Blackburn  against  Charles  A.  Blackburn,  as 
administrator,  and  others,  for  the  removal 
of  defendant  administrator,  etc.  From  an 
order  dismissing  the  proceeding,  petitioner 
appeals.    Reversed  and  remanded. 

Nolan  &  Donovan,  of  Butte,  for  appellant 
Bfaury,  Templeman  &  Davles,  of  Butte,  and 
Wm.  Wallace,  Jr.,  John  O.  Brown,  and  T.  B. 
Weir,  all  of  Helena,  for  respondents. 


SAMNER,  J.  Dr.  Gideon  E.  Blackburn,  of 
Butte,  died  Intestate  on  March  24, 1912,  leav- 
ing some  estate,  and  surviving  heirs  as  fol- 
lows: Hannah  A.  Blackburn,  his  wife, 
Charles  A.  Blackburn,  a  son,  and  two  daugh- 
ters. On  Uarcb  29,  1912,  Charles  A.  Black- 
bum  filed  in  the  district  court  of  Silver  Bow 
county  a  petition  for  letters  of  administra- 
tion of  the  estate,  and  also  filed  a  writing 
signed  by  the  widow,  wberdn  she  formally 
waived  ber  right  to  such  letters,  and  request- 
ed bis  appointment  In  the  petition  It  Is  re- 
cited that  the  estate  and  effects  In  respect  of 
which  letters  of  administration  are  asked 
do  not  exceed  the  value  of  $5,000,  and  that 
It  consists  of  office  and  household  furniture, 
libraries,  book  accounts,  and  miscellaneous 
stocks  and  bonds  of  unknown  value.  The 
petition  came  on  for  bearing  In  due  course, 
and  at  tbe  bearing  the  petitioner  testified 
that,  so  far  as  be  then  knew,  the  value  of 
the  estate  was  not  to  exceed  $5,000 ;  of  this, 
$2,900  was  cash,  the  remainder  being  stocks, 
bonds,  and  other  Interests.  The  petition  was 
granted,  and  Charles  A.  Blackburn  has  since 
acted  as  administrator.  On  June  5,  1912,  he 
filed  an  inventory  and  appraisement,  wherein 
he  failed  to  list  a  gold  watch  and  a  pair  of 
field  glasses  as  part  of  the  estate,  but  did 
Ust  as  the  property  of  said  estate  a  large 
number  of  securities  and  various  parcels  of 
realty  claimed  by  tbe  widow  as  ber  Individ- 
ual property.  By  this  Inventory  it  was  made 
to  appear  that  tbe  estate  was  of  tbe  value 
of  $34,996.07.  On  June  7,  1912,  the  widow 
filed  her  petition,  alleging,  in  substance,  tbat 
tbe  administrator  had  willfully  and  fraudu- 
lently failed  and  refused  to  list  the  watcb 
and  field  glasses  above  mentioned,  and  bad 
converted  the  same  to  bis  own  use,  and 
that,  with  tbe  Intent  to  Involve  tbe  estate 
In  useless  and  unnecessary  litigation,  be  had 
listed  tbe  securities  and  realty  above  re- 
ferred to,  belonging  exclusively  to  her.  On 
tbe  following  day  the  administrator  filed  a 
supplemental  Inventory,  listing  the  watcb, 
tbe  glasses,  a  revolver,  and  an  additional 
piece  of  real  estate;  so  that,  as  finally  pre- 
sented by  tbe  two  Inventories,  tbe  appraised 
value  of  tbe  estate  Is  made  to  appear  at 
$35,558.07.  To  the  petition  of  tbe  widow 
two  answers  were  filed:  One  by  tbe  admin- 
istrator, and  tbe  otber  by  H.  L.  Maury  on 
behalf  of  Daisy  I.  O'Neill  and  Sister  M. 
Florentla,  the  daughters  of  deceased;  the  an- 
swer of  the  daughters,  praying  "tbat  no  re- 
lief be  granted  to  Mrs.  Hannah  A.  Black- 
bum,"  denies  generally  the  allegations  of 
ber  petition.  Including  her  widowhood;  de- 
nies tbat  tbe  watch  and  glasses  are  of  any 
value;  alleges  that  she  Is  not  related  to 
them,  and  tbat  tbelr  mother  ia  still  alive. 
Tbe  answer  of  the  administrator  puts  In  la- 
sue  tbe  widowhood  of  tbe  petitioner;  ex- 
plains tbe  omission  of  the  watcb  and  glasses 
from  the  first  Inventory ;  denies  the  charges 


*For  otbar  esM*  ne  same  topie  and  Mctlon  NUMBER  In  Deo.  Die.  *  Am.  Die.  Kay-No.  Serial  *  Rep'r  Indazoa 


Digitized  by  LjOOQIC 


Mont) 


IK  BE  BliAGEBUBirS  B8TATB 


383 


of  frand,  waste,  or  Intent  to  InTolTe  the  es- 
tate In  nnneceesary  litigation,  or  that  any 
litigation  he  will  bilng  will  be  In  had  faith ; 
and  alleges  that  any  claim  he  may  assert 
or  attempt  to  enforce  will  be  nnder  the  per- 
mission of  the  court,  for  the  sole  use  and 
benefit  of  the  estate.  By  way  of  farther  an- 
swer the  administrator  pleads  the  walyer 
and  request  executed  by  the  widow,  and  al- 
leges that  in  consequence  thereof,  and  of 
expenditures  by  him  of  money  In  the  care  of 
tbe  estate,  "she  is  not  entitled  to  now  assert 
any  rights  which  she  may  have  or  claim,  as 
widow,  to  have  letters  of  administration  la- 
med to  her."  In  reply  to  the  answer  of 
tlie  administrator,  the  widow  admits  the  ex- 
ecnUon  of  the  walyer  and  request  filed 
March  29.  1912,  and  alleges  that  the  same 
was  made  by  her  "upon  the  solicitations  of 
Charles  A.  Blackburn  and  tbe  advices  of 
John  O.  Brown,  his  attorney,  and  the  repre- 
sentations of  friendliness  on  the  part  of  tbe 
said  Charles  A.  Blackburn"  towards  her, 
and  that  sinoe  tbe  issnance  of  letters  of  ad- 
ministration to  him,  he  has  become  and  now 
is  hostile  to  her  and  the  best  Interests  of 
tbe  estate  "and  dishonest  and  untrustworthy, 
as  more  fully  appears  from  the  petition  here- 
hi  on  f&e."  Tbe  matter  was  heard  before  the 
district  court  of  Silver  Bow  county,  the  Hon- 
orable Jeremiah  J.  Lynch,  Judge  presiding; 
and,  upon  the  proceedings  had.  Including  the 
testimony  taken,  an  order  was  made  by  which 
tlie  petition  of  the  widow  was  denied  and 
tile  proceeding  dismissed.  From  tliat  order 
this  appeal  Is  taken.   ' 

The  appellant  contends  that  the  petition 
should  have  been  granted,  l)ecause  the  widow 
is  Tested  by  the  statute  with  a  prior  right  to 
administer  her  late  husband's  estate,  which 
cannot  be  affected  by  her  renunciation;  be- 
cause the  circumstances  imder  which  the 
administrator  secured  her  renunciation  were 
SQCh  that  it  ought  not  to  be  held  effectlTe 
in  Tlew  of  his  present  attitude  towards  her 
interests,  and  because  the  evidence  establish- 
es that  he  is  not  a  fit  and  proper  person  to 
bare  control  of  the  estate. 

[1]  1.  The  position  that  the  widow  Is  en- 
titled, notwithstanding  her  renunciation  and 
tlw  appointment  of  her  nominee,  to  have  him 
removed  and  letters  Issued  to  her  whenever 
she  so  elects  Is  grounded  in  the  assumption 
that  such  is  tbe  unmistakable  meaning  of 
section  7450,  Hevlsed  Codes.  Notwithstand- 
ing the  contention  of  appellant  that  this  sec- 
tion is  so  clear  as  to  be  self-Interpreting,  Its 
meaning  cannot  be  ascertained  from  Its 
language  alone.  Taken  by  itself— all  col- 
latoal  light  excluded — we  are  without  any 
hiformation  as  to  what  right  is  recognized, 
what  tbe  character  of  that  right  is,  or  how 
tbat  right  may  be  asserted ;  all  we  can  know 
is  that  whatever  the  ri^t  and  however 
dalmed,  it  wonld  be  unavailing  where  letters 
bave  been  Issued  to  the  mother,  since  she 
is  not  mentioned  among  those  as  against 


whom  it  may  be  asserted.  Sndi  a  condv- 
slon,  so  manifestly  contrary  to  tbe  general 
plan  and  purpose  of  the  statute.  Is  of  course 
untenable;  but  it  serves  to  show  that,  to 
give  the  statute  any  Intelligible  meaning,  we 
are  required  to  construe  It  in  connection 
with  other  provisions  to  which  It  stands  In 
obvious  relation.  When  this  Is  done,  a  re- 
sult is  reached  different  from  that  npon 
which  the  appellant  insists. 

"Administration  of  estate  of  all  persons 
dying  Intestate,  must  be  granted  to  some  one 
or  more  of  the  persons  hereinafter  mention- 
ed, *  *  *  In  tbe  following  order:  1.  The 
BurvlTlng  hnsbend  or  wife,  or  some  compe- 
tent person  whom  he  or  she  may  request  to 
have  appointed.  2.  Tbe  children.  &  The  fa- 
ther or  mother.  4.  The  brothers.  6.  The 
sisters.    •    •    » "    Section  7432,  Rev.  Codes. 

"Letters  of  administration  must  be  granted 
to  any  applicant,  though  It  appears  that  there 
are  other  persons  having  better  rights  to  the 
administration,  when  such  persons  fall  to  ap- 
pear and  claim  the  issuance-  of  letters  to 
themselves"  (section  7444);  bnt  when  letters 
have  been  granted  to  any  other  person  than 
the  surviving  spouse,  child,  parent,  brother, 
or  sister,  "and  one  of  them  who  is  competent, 
or  any  competent  person  at  the  written  re- 
quest of  any  one  of  them,  may  obtain  the 
revocation  of  the  letters,  and  be  entitled  to 
the  administration"  by  presenting  to  the 
court  an  appropriate  petition  (section  7447), 
on  which  a  citation  to  the  administrator  shall 
issue  (section  7448),  and  a  bearing  be  had 
(section  7449). 

"The  surviving  husband  or  wife,  when  let- 
ters of  administration  have  been  granted  to 
a  child,  father,  brother  or  sister  of  the  in- 
testate; or  any  of  such  relatives,  when  let- 
ters have  been  granted  to  any  other  of  them, 
may  assert' his  prior  right  and  obtain  letters 
of  administration,  and  have  letters  before 
granted  revoked  In  the  same  manner  pre- 
scribed In  the  three  preceding  sections."  Sec- 
tion 7450. 

The  primary  purpose  of  these  provisions 
Is,  of  coarse^  to  confer  a  prior  right  of  ad- 
ministration upon  those  most  Interested  in 
tbe  estate,  to  signify  the  legislative  will  con- 
cerning the  order  of  priority,  to  provide  a 
method  by  which  It  may  be  once  asserted  in 
every  case,  and  to  authorize  Its  assertion  by 
nomination  in  certain  instances.  There  is  no 
warrant  for  the  Inference  that  the  Legisla- 
ture Intended  the  right  to  continue  after  It 
had  been  once  freely  exercised;  for,  valuable 
though  It  Is,  the  advantage  conferred  is  sole- 
ly for  the  benefit  of  the  persons  named,  and 
Involves  no  public  purpose.  It  may  therefore 
be  waived  (section  6181,  Rev.  Codes),  and  the 
effect  of  Its  waiver  cannot  be  different  from 
the  effect  of  a  waiver  In  other  cases.  This 
result,  derived  from  onr  statutory  provisions 
alone,  is  supported  by  an  abundance  of  an- 
thority,  and  compels  us  to  hold  that  If  the  re- 
nnndatlon  and  request  of  appellant,  because 
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of  whldi  the  administrator  was  appointed, 
was  fairly  procured  and  freely  given,  she  has 
exercised  her  prior  right,  and  no  longer  has 
any  to  assert  In  re  Estate  of  Moore,  68  Cal. 
281,  9  Pae.  164;  Slay  v.  Beck,  107  Md.  357, 
68  AtL  673;  Estate  of  Keane,  56  Cal.  407; 
In  re  Evans'  Estate,  117  Mo.  App.  629,  93  S. 
W.  922;  Estate  of  Wooten,  56  Cal.  322; 
Stocksdale  v.  Conaway,  14  Md.  99,  74  Am. 
Dea  615;  In  re  Bedell's  Estate,  97  Cal.  339, 
32  Pac.  323;  Estate  of  Klrtlan,  16  Cal.  162. 
[2-4]  2.  It  Is,  however,  the  policy  of  our 
law  that  the  widow  shall  control  in  limine 
the  administration  of  her  late  husband's  es- 
tate. Shiels'  Estate,  120  Cal.  347,  52  Pac. 
808;  Dorrls'  Estate,  93  CaL  611,  29  Pac.  244. 
To  that  end  she  Is  authorized  to  either  ad- 
minister It  herself,  or  to  nominate  some  per- 
son in  whom  she  places  trust  and  confidence 
to  administer  it  for  her.  In  re  Watson's  Es- 
tate, 31  Mont  438,  78  Pac.  702.  No  condi- 
tion or  limitation  is  imposed  upon  her  choice 
save  that  she  or  the  person  she  nominates  be 
competent;  nor  does  the  fact  that  she  as- 
serts claim  to  property  whidi  the  other  heirs 
contend  belongs  to  the  estate  render  her  or 
her  nominee  incompetent  Rev.  Codes,  i 
7436;  Bice  v.  TUton,  13  Wyo.  420,  80  Pac. 
828;  Brundage'B  Estate,  141  CaL  638,  75  Pac. 
175;  Estate  of  Bauquler,  88  Cal.  302,  26  Paa 
178,  532.  In  the  Instant  case,  condderatlons 
touching  the  burden  of  proof  In  any  action 
affecting  the  title  to  the  disputed  property 
might  easily  render  the  attitude  of  the  ad- 
ministrator a  matter  of  grave  importance  to 
the  widow;  and  she  was  entitled  to  retain, 
until  lost  by  her  voluntary  act  such  legiti- 
mate advantage  as  might  arise  from  her 
right  to  control  the  administration.  There- 
fore her  due  was  absolute  frankness  on  the 
part  of  the  person  seeking  her  nomination; 
and  If  be,  pending  her  assent  to 'his  appoint- 
ment so  demeaned  himself  as  to  deceive  or 
lull  her  Into  a  false  security  concerning  his 
attitude,  and  she,  believing  him  friendly  to 
her  and  not  hostile  to  her  claims,  waived  her 
right  and  assented  to  his  appointment  to  her 
disadvantage,  it  cannot  be  said  that  her  waiv- 
er was  fairly  procured  or  freely  given. 

The  voluminous  record  before  us  tends  to 
show  that  the  claim  asserted  by  the  widow 
to  certain  stocks,  bonds,  and  real  estate 
which  were  not  mentioned  In  the  petition 
for  letters,  but  which  have  been  listed  In  the 
inventory,  is  not  wholly  baseless.  The  evi- 
dence bearing  upon  the  attitude  of  the  admin- 
istrator towards  her  and  her  claims  comes 
entirely  from  her  and  from  him.  Prior  to 
his  appointment  she  says,  be  bad  been 
kind  and  affectionate  to  her,  and  she  was 
depending  upon  him.  On  the  day  after  the 
funeral  of  Dr.  Blackburn  she  and  the  ad- 
ministrator bad  gone  throngh  the  boxes  at 
the  bank  and  he  had  seen  her  remove  some 
deeds,  and  had  at  her  request  erased  the 
name  of  Dr.  Blackburn  from  one  of  the  box- 
es, and  bad  put  hers  In  its  place.    He  claim- 


ed be  knew  that  the  stocks  and  bonds  in 
the  Miners'  Savings  Bank  belonged  to  her, 
and  he  gave  her  to  understand  that  there 
was  no  question  about  it  When  they  were 
going  up  the  steps  to  court  the  morning  he 
was  appointed  administrator,  she  said,  "Now, 
Charley,  there  Is  no  question  about  my  bonds 
and  stocks  at  the  Miners'  Bank,  and  I  can 
have  them?"  and  be  said,  "Tes,  Mrs.  Black- 
bum,  I'll  see  to  It  right  away ;"  "but  be  talk- 
ed very  different  after  he  was  appointed. 
Prior  to  his  appointment  be  had  shown  no 
disposition  to  sue  me  or  bring  my  property 
In  question  at  all;  none  whatever."  Again, 
touching  the  real  estate:  "Charles  Black- 
bum  has  talked  to  me  and  discussed  with  me 
my  title  to  the  property.  He  saw  all  the 
papers  before  he  was  appointed  administra- 
tor, and  after  he  was  appointed  he  said,  In 
the  presence  of  my  sister,  that  there  was  no 
question  of  my  ownership  of  the  real  estate. 

•  •  •  I  cannot  say  how  many  times  he 
made  that  statement  but  he  talked  that  way 
right  along.  He  stated  that  more  than  once. 
I  could  tell  you  specifically  the  conversation 
we  had  about  the  Gallatin  addition,  and  It 
was  this:  I  owed  $2,000  on  the  Gallatin  ad- 
dition, and  the  Interest  was  10  per  cent,  and 
I  wanted  to  stop  the  Interest;  so  I  paid  my 
$2,000.  Charley  was  up  in  the  room  one  day, 
and  I  said,  'Now,  Charley,  I  am  going  to  pay 
my  $2,000;  as  administrator  you  are  not  go- 
ing to  present  any  claim  whatever  to  my 
Gallatin  addition  7*  and  he  said,  'No,  Mrs. 
Blackburn,  that  is  absolutely  yours.'  *  •  * 
Charles  Blackburn  testified  to  the  value  and 
nature  of  the  property  belonging  to  the  es- 
tate at  the  time  he  obtained  his  letters  of 
administration.  He  at  that  time,  as  I  re- 
member, said  there  was  no  real  estate  In  tlie 
estate,  and  that  the  property  consisted  of 
mining  stock,  office  furniture,  and  book  ac- 
counts, and  I  do  not  remember  any  more. 

*  *  *  He  did  not  mention  the  Tnolamne 
stock  at  the  Miners'  Bank  as  belonging  to 
the  estate,  nor  the  South  Park  Mining  ^ 
Realty  Company  stock  as  belonging  to  the 
estate,  nor  the  Independent  Telephone  bonds 
as  belonging  to  the  estate.  As  I  remember 
it  he  stated  the  value  of  the  estate  ^s  front 
$5,000  to  $7,000,  or  words  to  that  effect — 
that  the  estate  was  not  over  $7,000.  He 
said  there  was  no  real  estate.  Before  be 
made  these  declarations  under  oath  he  bad 
not  only  examined  the  papers  of  the  estate, 
but  he  had  seen  my  papers  also.  *  •  • 
As  we  came  down  from  Judge  Donlan's  court 
I  said  something  about  'Now,  Charley,  I  ■wi.u 
go  and  get  my  things,'  and  you  [Mr.  Brown] 
said,  'Oh,  Mrs.  Blackburn,  Charley  ia  under 
bond  now,'  and  I  said,  'Mr.  Brown,  tboae 
things  don't  belong  to  the  estate;  they  be- 
long to  me.'  •  •  •  What  I  wanted  \va.a 
my  Tuolumne  stock.  Charley  had  promised 
to  go  over  there  to  the  bank  as  soon  as  be 
was  appointed.  •  •  •  And  this  conversa- 
tion waa  right  aftw  the  hearing  at  whlcb 
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he  testUed  In  Hr.  Brown's  preaence  that  the 
e^te  was  worth  something  Uke  $5,000." 
Tbe  deeds  which  she  had  removed  from  the 
bank  boxes  In  the  presence  of  the  administra- 
tor ran  from  her  to  Dr.  Blackbnm;  these  she 
destroyed,  claiming  that  they  had  been  exr 
ecnted  to  aroid  administration  In  case  o( 
her  death,  but  never  delivered.  In  regard  to 
that  she  testlfled  that  Charles  Blackburn 
ksew  of  her  Intention  to  destroy  them,  be- 
fore it  was  done,  and  both  be  and  Mr.  Brown 
faiew  of  their  destruction  after  It  was  done, 
aod  before  the  apimlntment  of  the  adminis- 
tiator.  The  waiver  was  signed  on  March 
29, 1912.  At  that  time  she  did  not  have,  and 
bad  not  had,  any  oounseL  Concerning  this, 
in  recgtonse  to  Inquiries  by  Mr.  Brown,  she 
testlfled:  "Ton  offered  your  assistance  as  at- 
temey;  otherwise  I  would  have  had  an  at- 
torney to  protect  me.  But  Charley  brought 
yon  to  my  house,  and  yon  offered  your  serv- 
ices, and  I,  as  a  professional  man's  wife, 
did  not  consult  any  other  attorney  untU 
Charles  Blackburn  was  appointed  administra- 
tor, and  then  I  said  to  you,  'Are  yon  my  at- 
torney?' and  you  did  not  know  about  It" 

Tbe  testimony  of  the  administrator  is  as 
remarkable  for  what  It  does  not  contain  as 
for  what  It  does  contain.  On  direct  exami- 
nation he  gave  no  testimony  In  denial  of  the 
foregoiog  or  concerning  Ms  attitude  before 
and  after  administration,  touching  her  and 
ber  claims,  except  that  he  had  consulted 
coansel  regarding  the  stocks,  bonds,  and  real 
estate,  and  had  listed  them  as  the  property 
of  the  estate  on  the  advice  of  counseL  He 
also  said :  "I  first  knew  the  deeds  had  been 
destroyed  when  tbe  matter  was  testified  to 
here  In  conrt  •  •  *  I  can't  recall  wheth- 
er Mrs.  Blackburn  told  me  she  was  going  to 
destroy  them;  my  recollection  Is  that  she 
did  teU  me  that  her  intention  was  to  destroy 
them."  On  cross-examination  he  said  he 
could  not  tell  when  he  first  consulted  counsel 
about  the  real  estate,  except  that  it  was  after 
his  appointment  "I  did  not  tell  him  about 
those  deeds  In  the  bank  and  their  removal 
by  Mrs.  Blackburn  before  I  petitioned  for 
letters  of  administration.  I  knew  about 
those  deeds  before  I  petitioned  for  letters 
of  administration,  but  did  not  disclose  the 
tact  to  my  counseL  I  don't  know  why  I 
didn't,  but  It  protmbly  escaped  me.  I  don't 
know  whether  I  disclosed  that  fact  to  him 
More  I  secured  letters  of  administration  or 
not  *  •  •  I  testlfled  at  the  hearing  of 
the  application  for  letters  of  administration 

*  *  *  that  the  estate  did  not,  to  tbe  best 
of  my   knowledge,    own    any    real    estate. 

*  *  *  At  that  time  I  knew  of  those  deeds 
which  Mrs.  Blackburn  had  removed,  and 
had  known  «f  them  some  10  days  before, 
Imt  began  to  see  the  light  In  regard  to  this 
Kal  estate  as  soon  as  I  had  put  the  facts  up 
to  my  oonns^  I  cannot  say  what  date  that 
was,  but  I  am  quite  sure  it  was  after  my 
appointment  •  •  •  I  first  learned  of 
tboie  bonds  being  down  In  the  Miners'  SaT- 
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inga  Bank  before  Dr.  Blackbnm  was  burled. 
*  *  *  I  took  this  matter  up  with  my 
connsel,  and  got  advice  from  him  shortly  be- 
fore I  was  appointed,  I  think.  I  am  not  sure 
that  I  talked  that  matter  over  with  him 
about  it  before  my  appointment  I  am  not 
positive  whether  I  did  or  not  •  •  • 
Uix>n  the  advice  of  my  counsel.  It  was  true 
of  my  own  knowledge  that  this  was  the  prop- 
erty of  the  estate.  It  was  my  own  knowl- 
edge that  that  was  proi)erty  of  the  estate, 
and  Mrs.  Blackburn  was  endeavoring  to  get 
it  for  her  own  use.  *  *  •  I  remember 
Mr.  Brown  in  my  presence;  and  within  a 
few  minutes  after  I  was  appointed  adminis- 
trator, telling  Mrs.  Blackburn  that  those 
securities  had  to  be  turned  into  the  estate. 
He  told  Mrs.  Blackburn  that  standing  in 
front  of  Judge  Lynch's  courtroom  on  Granite 
street  That  was  a  few  minutes  after  I  was 
appointed.  At  that  time  Mrs.  Blackburn  said, 
'Well,  now,  you  can  go  right  down  and  get 
my  stocks  and  give  them  to  me,  can't  you?' 
or  'Get  my  bonds  and  stuff  at  the  Miners' 
Savings  Bank,'  and  Mr.  Brown  said,  'Why, 
that  stuff  must  undoubtedly  go  through  the 
estate."  *  •  •  I  presume  Mrs.  Blackburn 
addressed  the  remark,  'Go  down  and  get  my 
bonds  or  stocks,'  to  me.  All  three  of  us 
were  there.  I  had  not  previously  agreed  to 
do  that  In  a  general  way  the  ownership  of 
the  securities  at  the  Miners'  Savings  Bank 
had  been  discussed  between  myself  and  Klrs. 
Blackburn.  I  did  not  tell  her  as  late  as  the 
morning  of  my  appointment  that  I  would 
go  down  and  get  those  things  for  her  as  soon 
as  I  was  appointed.  In  this  general  conver- 
sation that  I  had  about  the  ownership,  I 
did  not  agree  with  her,  that  she  was  the 
owner.  I  did  not  say  she  was  not  I  took 
the  position  that  until  I  had  been  more  fully 
advised  In  tbe  premises  and  had  seen  the 
securities,  and  had  had  an  opportunity  to 
investigate  the  conditions  under  which  they 
had  been  left  there,  and  the  physical  appear- 
ance of  them,  that  It  was  not  up  to  me  to 
decide  as  to  whose  they  were.  I  don't  know 
whether  I  told  her  that  at  any  time  Cefore 
I  was  appointed  administrator  or  not  As 
to  telling  the  court  that  when  I  was  under 
oath,  I  wasn't  asked  about  It  *  *  *  I 
consulted  with  Mr.  Maury  In  regard  to  this 
proceeding.  He  is  not  my  attorney  in  this 
case.  I  have  not  consulted  with  him  quite 
as  frequenUy  as  I  have  with  Mr.  BrowiL  I 
retained  him  on  behalf  of  Sister  M.  Florentia 
and  Daisy  I.  O'NeUl.  I  do  not  feel  that  I 
am  controlling  their  case.  I  do  not  feel  that 
I  am  their  representative.  They  have  not 
communicated  directly  with  Mr.  Maury  or 
Mr.  Templeman,  to  my  knowledge.  As  fU 
as  I  know,  they  have  communicated  with 
me" 

[I,  6]  Counad  insist  that  the  zeal  of  the 
administrator  In  getting  together  all  the 
property  of  the  estate  is  no  fault  or  ground 
for  removal.  Assuredly  not,  but  that  is  be- 
side the  mark.    Tbe  question  Is  whether  the 
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waiver  of  tbe  widow  and  ber  request  for  bis 
appointment  was  fairly  procured  and  freely 
given.  We  tblnk  her  testimony  sbows  tbat  It 
was  not,  and  bis  serves  only  to  confirm  tbat 
Impression.  He  received  ber  consent  to  tbe 
administration  by  blm  of  an  estate  of  a  cer- 
tain character,  estimated  at  not  -to  exceed 
|5,000  In  value,  and  wblob  did  not  claim  any 
of  tbe  property  in  dispute;  sbe  never  did 
consent  tbat  be  should  administer  an  estate 
of  a  dllferent  character,  valued  at  $35,558.07, 
tbree-fourtbs  of  which  consists  of  property 
claimed  by  ber  as  her  own.  Befow  his  ap- 
pointment she  undoubtedly  believed,  and  bad 
reason  to  believe,  that  bis  attitude  toward 
her  claims  was  not  adverse;  whether  this 
arose  from  what  be  said  or  failed  to  say  Is 
of  no  Importance.  Power  ft  Bro.  v.  Turner, 
87  Mont  521,  97  Paa  950.  His  duty  under 
the  circumstances  was  candor  toward  ber  and 
toward  the  court;  be  should  have  told  her 
that  her  claims  might  bave  to  be  questioned, 
and  he  should  have  given  the  court,  in  his 
petition  for  letters  and  in  bis  testimony  at 
tbe  hearing  thereof,  all  the  information  he 
then  had  in  regard  to  the  matter ;  instead  of 
this,  he  evaded  to  the  point  of  deception,  If 
be  did  not  expressly-  deceive.  Deception  can- 
not be  countenanced  In  matters  of  this  kind. 
Lntz  et  aL  v.  Mahan  et  aL,  80  Md.  233,  30 
AtL  645 ;  In  re  Famham's  Bstate,  41  Wash. 
570,  84  Pac.  602.  At  the  time  he  filed  the 
Inventories,  at  the  time  he  filed  his  objection 
to  her  petition,  and  at  the  time  be  testified 
on  this  hearing,  no  material  facts  had  come 
to  his  knowledge  which  were  unknown  to 
him  at  and  before  the  time  he  received  his 
appointment  as  administrator;  yet  he  now 
questions  her  widowhood,  is  certain  that  none 
of  the  property  is  hers,  charges  ber  with  en- 
deavoring to  convert  the  property  of  the 
estate  to  her  own  use,  and  causes  counsel  to 
appear  and  Join  in  his  attack  on  bebaU  of 
the  other  heirs.  His  offense  is  not  In  listing 
tbe  property  in  question,  but  In  the  exhibi- 
tion of  an  attitude  so  generally  hostile  to  the 
widolf  as  to  warrant  the  inference  that  be 
had  held  it  before  his  appolntmoat,  but  care- 
fully screened  It  from  ber  until  his  position 
should  be  assured. 

[7]  It  la  urged,  however,  that  there  was  no 
sufficient  allegation  In  tbe  appellant's  "plead- 
ing" In  the  way  of  excuse  or  avoidance  of  ber 
waiver  and  request  We  do  not  tblnk  that  in 
a  proceeding  of  this  kind  the  parties  should 
be  held  to  a  strict  and  technical  observance 
of  the  rules  of  pleading.  It  is  suUlcient  If  tbe 
administrator  was  Informed,  by  the  allega- 
tions of  the  widow,  of  tbe  nature  and  prob- 
able scope  of  her  complaint  and  that  be  was 
so  Informed  Is  evident  from  the  fact  tbat  no 
surprise  was  claimed,  that  he  testified  con- 
cerning the  matter  so  far  as  Interrogated,  and 
tbat  tbe  subject  was  canvassed  without  any 
objection  touching  the  sufficiency  of  tbe 
"pleading."     Some  remarks  are  also  made 


about  the  discretion  of  the  district  court  and 
tbe  willingness  of  tbe  administrator  to  have 
tbe  disputed  questions  of  title  settled  by  an 
agreed  statement  of  facts:  Discretion  in  the 
trial  court  arises  only  when  there  is  room 
tor  it  From  tbe  testimony,  which  presents 
00  substantial  conflict  it  appears  that  tbe 
widow's  renunciation  of  ber  right  to  ad- 
minister was  not  fairly  procured  nor  freely 
given ;  ber  prior  right  has  therefore  not  been 
exercised.  It  is  not  within  tbe  power  of  any 
court  to  deny  ber  tbe  exercise  of  tbat  ligbt 
As  to  tbe  agreed  statement  of  facts,  the  rec- 
ord does  not  show  what  tbe  administrator 
proposed  to  agree  to ;  hence  we  cannot  tell 
whether  bis  willingness  to  agree  la  a  drcom- 
stance  in  his  favor  or  not 

8.  An  examination  of  the  record  and  of  tiie 
authorities  convinces  us  that  tbe  fallnte  of 
tbe  administrator  to  include  the  watch  and 
glasses  in  his  first  inventory  constltnted  no 
ground  for  bis  removal.  As  an  Impeachment 
of  his  integrity  It  was  frivolous;  but  it  il- 
lustrates the  state  of  feeling  and  the  lade 
of  confidence  on  tbe  part  of  tbe  widow  to- 
wards her  nominee. 

[I]  We  bave  said  above  tiiat  tbe  widow  la 
not  incompetent  merely  because  of  her  daima 
to  tbe  property  In  dispute ;  wbetber  ber  con- 
duct was  suCh  as  to  establish  a  want  of  on- 
derstandlng  or  integrity  so  as  to  render  ber 
incompetoit  we  do  not  dedde.  But  compe- 
tent or  not  she  still  has  ber  right  of  nomi- 
nation. licLean  v.  Roller,  83  Wash.  168, 73 
Pac.  1123 ;  Stevenson's  Estate.  72  CaL  164,  U 
Pac.  404;   Bedell's  Elstate,  supra. 

The  order  appealed  from  la  reversed,  wltb 
directions  to  the  district  court  of  Silver  Bow 
coimty  to  revoke  tbe  letters  of  administra- 
tion heretofore  issued  to  Charles  A.  Black- 
bum,  and  to  grant  the  petition  for  the  ap- 
pointment of  tbe  appellant  unless  the  court 
shaU  find,  from  tbe  evidence  taken  or  which 
may  be  taken  at  a  further  bearing,  that  she 
is  incompetent  for  want  of  propa  unde> 
standing  or  Integrity,  In  which  event  to  ap- 
point such  competent  person  as  she  may  nom- 
inate. 

Reversed  and  remanded. 

BRANTLY,  a  J^  and  HOUX>WAT,  J, 
concur. 


NORTHERN  PAC.  RT.  CO.  t.  MJELDE, 

County  Treasurer. 

(Supreme  Court  of  Montana.     Dec.  6,  1913.) 

1.  Taxation    (I    288*)— Peopbrtt    Bxmipt- 

"MlNB"  —  "MlNINO    OlJOM"  —  "RXAI.   Bs- 

tatb'  •— '  'Pbopbbtt,  " 

Rev.  Codes  §  2501,  provides  that  the  term 
"real  estate"  includes  the  possession  of,  or 
claim  to,  tbe  possession  of  land,  and  Conit 
art  12,  §  17,  provides  that  the  word  "proper- 
ty" includes  all  matters  and  thin^,  real,  per- 
sonal, and  mixed,  capable  of  pnvate  owner- 
ship.     Section    2499    exempts    from    taxation 
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property  of  tiie  United  State*,  of  manidpa] 
eorporatioiis,  and  property  naed  exdoaiTdy  for 
edacttional.  religioaB  purposes,  etc.,  and  Const. 
art  12,  {  3,  provides  that  "all  mines  and  min- 
ing  claims"  containing  coal  or  other  yalnable 
mineral  deposits,  after  purehaae  thereof  from 
the  United  States,  shall  be  taxed  at  the  price 
paid  the  United  States  therefor,  unless  the 
■nrfaee  sronnd  is  used  for  other  than  mining 
porposes  and  has  an  independent  value  for  such 
other  purposes,  when  said  surface  shall  be 
taxed  at  its  value  for  such  purpose.  l%e 
Northern  Pacific  Railway  Company  conveyed 
land  acquired  by  grant  ^om  the  federal  gov- 
ernment, reserving  to  itaelf  forever  <dl  mineral, 
including  coal,  with  the  use  of  necessary  sur- 
face ground  for  exploring  it  No  ezploratlons 
were  ever  made  under  such  reservations,  by 
the  railroad  company,  though  coal  was  beUeved 
to  underlie  part  of  the  land.  Beld,  that  the 
reservation  by  the  railroad  company  was  not  a 
"mine"  within  article  12,  |  8,  so  as  to  be  ex- 
empt from  taxation,  but  was  taxable  as  an  in- 
terest in  real  estate;  a  "mining  claim,"  with- 
in such  section,  being  a  tract  to  which  the  right 
of  title  or  possesion  is  acquired  under  acts  of 
Congress  relating  to  the  disposition  of  mineral 
lands,  including  coal  lands,  and  a  "mine,"  as 
osed  therein,  being  a  mineral  deposit,  metallic 
or  nonmetalle,  developed  so  as  to  produce  and 
actnally  be  capable  of  yielding  proceeds. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  380;    Dec.  Dig.  f  238.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  5,  pp.  4511,  4612,  4617-4619;  voL  7, 
P;_M37;  vol  8,  pp.  7778,  7779;  v<^  6,  pp. 
5683-5728;   voL  8,  pp.  7768-7770.] 

i.  CostrrTTVTiojiAL  Law  <i  26*)— Natuxb  or 

CORHlrlUTION. 

The  state  Constitution  is  a  limitation  upon 
legislative  action,  and  not  a  grant  of  power. 

[Bd.  Note.— For  other  cases,  see  Constitu- 
tional  Law,  Cent  Dig.  {  80;   Dec.  Dig.  |  26.*] 

3.  TaxAHOW  d  87*)— COKSTBUCTIOH  OT  Stat- 
VTK. 

If  the  conatraction  of  a  term  in  a  provl- 

aion  of  the  Constitution  relating  to  revenue 
and  taxation  be  doubtful,  the  doubt  should  be 
resolved  in  favor  of  the  definition  under  which 
the  public  revenues  will  be  raised,  rather  than 
one  which  win  defeat  the  parpoae  of  the  con- 
stitutional  provision. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  64-66, 133;  Dec.  Dig.  i  87.*] 

4.  CORBTTTDTIOIfAI.    LiAW    (|    20*)— COIfSIBUO- 
TION    OF    CONBTITUnOn— LcalBLATIVK    CON- 

siBncnoit. 
The  construction  of  a  word  used  In  the 
Constitution  which  baa  been  accepted  and  act- 
ed on  by  the  Lenslature  for  24  years  in  enact- 
ing statutes  shomd  have  considerable  weight  in 
determining  the  meaning  of  such  term. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional lAw,  Cent  Dig.  H  H  U;  Dte.  Dig.  | 
20.*) 

6.  Coinffi'xuTiowAi.  Law  9  18*)— CoRsrauo- 

TION   or    CORBTITtrnON— INCTNI. 

The  intention  of  the  framers  of  the  Conr 
■titotion,  as  disclosed  by  the  language  employ- 
ed in  the  particular  provision  when  considered 
with  the  context  and  the  history  of  tiie  sub- 
ject, should  be  considered. 

[Ed.  Note.— For  ether  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  9>  10;  De&  Dig.  § 
13.*) 

&  Taxatiok  (i  62*)— Ebtatks  in  Land— Sbt- 

EKAI,  ESTATKS. 

Several  estates  in  the  same  land  may  be 
owned  by  different  persons  for  the  purpose  of 


taxation,  as  the  surface,  tiie  growing  timber, 
and  the  mineral  rights. 

[Ed.  Note.— For  other  caaes,  see  Taxation, 
Cent  Dig.  i  146:   Dec.  Dig.  |  62.*] 

7.  TAXAnoN  (i  261*)— ExxupnoNS. 

The  burden  is  upon  one  claiming  an  ex- 
emption from  taxation  to  show  that  his  prop- 
erty comes  witliin  the  exempted  class. 

[Bid.  Note.— For  other  cases,  aee  Taxation, 
Cent  Dig.  H  343-346;    Dec.  Dig.  i  26L*] 

Appeal  from  District  Court;  Park  County ; 
Albert  P.  Stark,  Judge. 

Actton  by  the  Northern  Padflc  Hallway 
Company  against  Fred  J.  HJelde,  Treasurer 
of  Park  County.  From  a  Judgment  for  de- 
taidant,  plalntlfl  appeals.    Affirmed. 

O.  M.  Harrey,  of  Livingston,  and  Qunn 
ft  Rasch,  of  Helena,  for  appellant  D.  M. 
Kelly,  Atty.  Gen.,  and  W.  H.  Poorman,  Asat 
Atty.  Gen.,  for  respondent 

HOLLOWAY,  J.  Under  the  grant  of  July 
2,  1864,  section  28,  township  8  south,  range 
8  east,  and  section  31,  township  4  north, 
range  10  east,  in  Park  oonnty,  were  trans- 
ferred by  the  govermnent  to  the  Northern 
Padflc  Railroad  Company.  The  Nortbem 
Padflc  Railway  Company  succeeded  to  the 
ownership  of  these  lands,  and  some  time 
prior  to  the  first  Monday  of  ICarch  of  this 
year  it  conveyed  section  23  to  Bembard 
Blome,  and  section  81  to  another  purchaser. 
Each  deed  contained  this  provision:  "Ex- 
cepting and  reserving  unto  the  grantors  its 
successors  and  assigns,  forever,  all  mineral 
of  any  nature  whatsoever  upon  or  in  said 
land  induding  coal  and  iron,  and  also  the 
use  of  such  surface  ground  as  may  be  neces- 
sary for  exploring  for  and  mining  or  other- 
wise extracting  and  carrying  away  the 
same."  These  reservations  were  listed  for 
taxation,  and,  to  forestall  action  by  the 
county  treasurer,  the  railway  company  com- 
menced this  suit  to  caned  the  assessments 
and  to  restrain  the  collection  of  the  tax.  It 
is  alleged  that  no  exploration  has  been  made 
upon  section  23  for  minerals  or  coal  and  It 
Is  unknown  whether  the  land  contains  d- 
ther.  With  reference  to  section  81,  the  com- 
plaint alleges :  "That  no  coal.  Iron,  or  other 
mineral  has  ever  been  extracted  from  said 
land,  but  as  plaintiff  is  Informed  and  be- 
lieves and  alleges  said  land  contains  coaL" 
The  trial  court  sustained  a  general  demurrer 
to  the  complaint,  and  the  railway  company, 
decting  to  stand  upon  its  pleading,  suffered 
judgment  to  be  entered  against  It  and  ap- 
pealed. 

[1]  We  are  called  upon  to  determine 
whether  that  which  the  company  reserved 
to  Itaelf  in  each  of  these  parcels  of  land 
constitutes  property  which  Is  subject  to  taxa- 
tion under  the  Constitution  and  laws  of  this 
state. 

That  ndther  deed  conveys  the  entire  es- 
tate to  the  land  described  Is  apparent  That 
each  carves   out   some   Interest  whldi   the 
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grantor  retains  la  not  open  to  question,  and 
that  this  interest  la  an  estate  in  land  mast 
be  conceded.  The  coal  deposits  which  nn- 
derlle  section  31  form  a  part  of  the  real  es- 
tate within  the  definition  glren  In  section 
2901,  Revised  Codes,  and  the  reservation  of 
those  deposits,  with  the  right  to  mine,  con- 
stitutes an  Interest  In  real  estate.  While 
subsequent  development  may  demonstrate 
that  there  are  not  any  minerals  or  coal  In  sec- 
tion 23,  still  the  right  to  explore  for  minerals, 
which  Inclades  the  right  to  the  possession  of 
any  iwrtion,  or  all,  of  the  surface  if  necessary, 
is  an  interest  in  the  land  as  a  whole.  Section 
2501,  above,  provides  that  "the  term  'real  es- 
tate' Includes:  The  possession  of,  claim  to, 
ownership  of,  or  right  to,  the  possession  of 
land."  And  this  would  be  the  rule  Independ- 
ently of  statute.  "The  word  'property*  In- 
cludes moneys,  credits,  bonds,  stocks,  fran- 
chises and  all  matters  and  things  real,  per- 
sonal and  mixed,  capable  of  private  owner- 
ship." Section  17,  art  12,  Constitution  of 
Montana;  Buck  v.  Walker,  115  Minn.  239, 
132  N.  W.  205,  Ann.  Cas.  1912D,  882,  and 
note;  Benavldes  ▼.  Hunt,  79  Tex.  389,  15 
S.  W.  396 ;  Gordon  v.  Million,  248  Mo.  155, 
154  S.  W.  99;  Board  v.  Lattas  Creek  Coal 
Co.  <Ind.)  100  N.  B.  561.  But  the  particular 
character  of  these  property  rights  Is  not  of 
consequence  now.  Each  reservation  is  prop- 
erty, and  all  property  In  this  state  Is  sub- 
ject to  taxation,  except  such  as  is  exempt 
Section  2498,  Rev.  Codes.  The  only  property 
specifically  exempted  Is  enumerated  in  sec- 
tion 2499,  Revised  Codes,  as  follows:  "The 
property  of  the  United  States,  the  state, 
counties,  cities,  towns,  school  districts,  mu- 
nicipal corporations,  public  libraries,  such 
other  property  as  Is  used  exclusively  for 
agricultural  and  horticultural  societies,  for 
educational  purposes,  places  of  actual  reli- 
gions worship,  hospitals,  and  places  of  burial 
not  Used  or  held  for  private  or  corporate 
profit,  and  Institutions  of  purely  public  char- 
ity are  exempt  from  taxation,  but  no  more 
land  than  is  necessary  for  such  purpose  is 
exempt"  Since  these  reserved  rights  do  not 
fall  within  any  of  the  classes  of  exempt 
property,  they  are  subject  to  assessment  for 
taxation,  unless  by  some  provision  of  the 
state  Constitution  they  are  relieved  from  the 
burden.  The  contention  of  appellant  is  that 
they  are  exempt 'by  virtue  of  section  8,  art 
12,  which  provides:  "All  mines  and  mining 
claims,  both  placer  and  rock  in  place,  con- 
taining or  bearing  gold,  silver,  copper,  lead, 
coal  or  other  valuable  mineral  deposits,  aft- 
er purchase  thereof  from  the  United  States, 
shall  be  taxed  at  the  price  paid  the  United 
States  therefor,  unless  the  surface  ground, 
or  some  part  thereof,  of  such  mine  or  claim. 
Is  used  for  other  than  mining  purposes,  and 
has  a  separate  and  Independent  value  for 
snch  other  purposes,  in  which  case  said  sur- 
face gronnd,  or  any  part  thereof,  so  used 
for   other  than  mining  purposes,   shall   be 


taxed  at  its  value  for  saCh  other  purpose, 
as  provided  by  law;  and  all  machinery  used 
In  mining,  and  all  property  and  surface  im- 
provements upon  or  appurtenant  to  mines 
and  mining  claims  which  have  a  value  sep- 
arate and  independent  of  such  mines  or 
mining  claims,  and  the  annual  net  proceeds 
of  all  mines  and  mining  claims  shall  be  taxed 
as  provided  by  law." 

[2]  Our  Constitution  Is  not  a  giant  of 
power,  but  a  limitation — ^particularly  a  lim- 
itation upon  legislative  action.  In  section  2 
of  article  12  the  framers  declared  what  prop- 
erty shall  be,  and  what  other  property  may 
be,  exempted  from  the  burden  of  taxation. 
Generally  speaking,  the  public  property  of 
the  United  States  and  of  the  state  and  its 
subdivisions  constitutes  the  first,  class,  and 
the  property  of  eleemosynary  and  education- 
al institutions  and  places  of  burial  not  used 
for  profit  comprise  the  second.  Having  thns 
determined  what  property  should  or  might 
be  relieved  from  the  necessity  of  contribut- 
ing to  the  expense  of  government  the  prob- 
lem before  the  constitutional  convention  was, 
not  how  to  exempt  mining  property  from 
taxation,  but  rather  how  to  compel  it  to  re- 
spond to  the  reasonable  demands  of  the  state 
for  revenue,  and  at  the  same  time  protect  it 
against  such  exactions  bs  would  or  might 
discourage  prospecting  or  development  The 
debates  of  the  convention,  so  far  as  they  are 
available  in  their  unpublished  form,  disclose 
this  fact  and  the  history  of  our  mining  legis- 
lation furnishes  added  evidence  of  the  cor- 
rectness of  this  conclusion.  The  first  revenue 
measure  adopted  in  1864  specifically  exempt- 
ed mining  claims  from  taxation.  Bannack, 
Statutes,  p.  411.  The  next  statute  in  terms 
exempted  mines  and  mining  claims.  Fifth 
Session,  p.  41.  The  succeeding  act  exempted 
"mines  and  mining  claims  except  those  held 
under  a  patent  from  the  United  States." 
Laws  7th  Session,  p.  600.  By  an  act  approv- 
ed February  21,  1879,  the  net  proceeds  of 
mines  were  made  subject  to  taxation,  and  It 
was  further  provided :  "That  from  and  after 
the  passage  of  this  act  no  direct  tax  shall 
be  levied  upon  any  placer  claim,  quartz  lead, 
or  lode,  except  to  the  extent  of  the  price 
paid  for  any  mining  claim  in  obtaining  pat- 
ent therefor  from  the  government  of  the 
United  States,  and  the  only  taxation  of  the 
proceeds  thereof  shall  be  that  provided  in 
this  act"  Laws  11th  Session,  p.  65.  This 
was  succeeded  by  the  Act  of  March  10,  1887, 
frhich  specifically  exempted  from  taxation 
"mines,  except  on  the  net  proceeds  thereof, 
and  mining  claims,  except  those  held  under 
a  patent  from  the  United  States,  the  surface 
of  which  shall  be  taxed  as  other  real  estate." 
Compiled  Statutes,  Fifth  Div.,  p.  lioa  This 
was  the  status  of  mining  property  before  the 
revenue  law,  at  the  time  the  constitutional 
convention  met  in  1889. 

During  the  life  of  the  territory,  public 
property  was  always  exempt;  but  in  addition 
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certain  private  property  as  well  shared  the 
privilege  of  being  relieved  from  the  bnrden 
of  maintaining  the  government  Donbtleas, 
83  an  aid  to  the  encouragement  of  the  mining 
industiT,  mines  and  mining  claims  were  plac- 
ed In  the  exempt  class,  exc^t  for  the  period 
tiom  1872  to  1879,  dnrlng  which  time  patent- 
ed mining  claims  were  anbject  to  taxation 
as  other  property;  bnt  this  was  corrected 
by  the  act  of  the  Eleventh  Session  above, 
and,  at  the  time  section  3  of  article  12  was 
nnder  consideration,  mines  and  mining 
dalms,  as  snch,  were  exempt  from  taxation. 
The  net  proceeds  of  mines  were  taxed  as 
other  taxable  personal  property,  and  the  snr- 
face  of  a  patented  mining  claim  was  subject 
to  taxation  as  other  taxable  real  estate. 
When,  then,  the  frameis  of  the  Omstltntlon 
removed  this  species  of  piopertjr  from  the 
exempt  to  the  taxable  class,  they  most  be 
held  to  have  acted  deliberately  with  the  par- 
pose,  as  disclosed  by  their  ddiates,  of  sab- 
jectlng  mines  and  tniti<ng  claims  to  what  In 
tbeir  Judgment  was  the  equitable  proportion 
of  the  bnrden  of  governmental  expense. 

Instead  of  section  3,  art  12,  b^Lng  a  pro- 
Tlsion  exempting  property  from  taxation.  It 
is  in  fact  a  leveuae  measure.  It  fixes  an 
arbitrary  valuation  upon  the  surface  of  pat- 
ented mining  claims,  as  such,  and  provides 
the  method  by  which  the  value  of  a  mine 
Biiall  be  determined,  viz.,  by  the  net  value  of 
its  proceeds;  but  neither  Is  relieved  from 
producing  its  proportion  of  the  revenue  upon 
the  basis  thus  established.  WhUe  this  pro- 
vision does  not  exempt  the  nonprodudng 
mine,  by  Implicatlou  at  least  It  determines 
that  snch  a  mine,  independently  of  its  sur- 
face, does  not  have  any  value  for  the  purpose 
of  taxation,  whatever  value  It  may  have  as  a 
q)eculatlve  or  commercial  enterprise,  and 
likewise  that  minerals,  while  In  a  mine  or 
mining  claim,  have  no  taxable  value. 

Counsel  for  appellant  apparently  concede 
that  most  of  what  has  been  said  Is  correct, 
bnt  Insist  that  since  the  surface  of  each  of 
tbese  parcels  of  land  has  been  assessed  to 
tbe  purchaser,  and  since  neither  parcel  has 
ever  yielded  any  net  proceeds  from  mining 
operations,  there  Is  not  anything  upon  which 
to  fix  a  valuation  for  the  purpose  of  assess- 
ment, and  consequently  nothing  to  tax.  The 
Indispensable  premise  to  this  condtislon, 
however.  Is  that  the  thing  which  Is  reserved 
in  each  instance  Is  a  mine  or  It  Is  something 
without  value.  That  definitions  of  the  word 
"mine"  sufficiently  comprehensive  to  Include 
the  reservation  In  section  81,  and  possibly 
that  In  section  28,  may  be  found,  most  be 
conceded  at  once.  To  Indicate  their  scope, 
a  few  lllastratlons  will  suffice:  A  mine  to: 
"An  opening  or  excavation  In  the  earth  for 
the  purpose  of  extracting  minerals."  An- 
derson's liaw  Dictionary.  "An  excavation 
In  the  earth  for  the  purpose  of  obtaining  mln- 
eials."  Bouvler's  Law  Dictionary.  "A  pit 
or  excavation  in  the  earth  from  which  metal- 


lie  ores  or  other  mineral  substances  are  tak- 
en  by  digging."  Black's  Iaw  Dictionary. 
"An  excavation  in  the  earth  from  which  some 
useful  product  Is  extracted.  A  deposit  of 
useful  material."  EnglUh's  Law  Dictionary. 
"An  opening  In  the  earth  made  for  the  pur- 
pose  of  taking  out  minerals,  and  in  case  of 
coal  mines,  commonly  a  worked  vein."  Kin- 
ney's Law  Dictionary  ft  Glossary.  "A  work 
for  the  extraction  of  minerals  by  means  of 
pits,  shafts,  levels,  tunnels,"  etc.  Rapalje  ft 
Lawrence's  Law  Dictionary.  "An  under- 
groand  excavation  made  for  the  purpose  of 
getting  minerals."  Stroud's  Judicial  Dic- 
tionary. "Quarries  or  places  where  anything 
Is  din«d."  Jacob's  Law  Dictionary.  "An 
excavation  properly  underground  for  digging 
out  some  useful  product  as  ore,  metal  or  coal. 
Any  deposit  of  such  material  suitable  for 
excavation  and  working,  as  a  placer  mine." 
Standard  Dictionary.  "An  excavation  In 
the  earth  made  for  the  purpose  of  getting 
metals,  ores  or  coal,  '^hen  the  term  *mlne' 
is  used  It  is  generally  understood  that  the 
excavation  so  named  Is  In  actual  course  of 
exploitation,  otherwise  some  qualifying  term 
is  required."  Century  Dictionary.  "The  un- 
derground passage  and  workings  by  which 
the  minerals  are  gotten,  together  with  these 
minerals  themselves."  Balnbrldge  on  Iflnes, 
p.  2.  "A  mine  is  not  properly  so  called  until 
it  Is  opened ;  It  to  bnt  a  vein  of  coal  before." 
Astry  V.  Ballard,  2  Mod.  183,  8  Morrison, 
316.  "It  may  be  conceded  that  the  term 
'mine'  when  applied  to  coal  is  generally 
equivalent  to  a  worked  vein,  for  by  working 
the  vein  It  becomes  a  mine."  Westmoreland 
Coal  Co.'s  Appeal,  86  Pa.  344.  "Coal  Mine : 
A  mine  or  pit  from  which  coal  Is  obtained." 
7  Gyc.  266.  "The  mode  of  obtaining  the  ma- 
terial and  not  the  nature  of  the  material 
itself  is  to  be  considered  in  order  to  come  to 
a  decision  whether  it  constitutes  a  mine." 
Denman,  C.  J.,  in  Bex  v.  Dunsford,  2  A. 
ft  E.  668,  4  L.  J.  M.  C.  69.  In  speaking  of 
the  terms  "known  mine"  as  used  in  the  pre- 
emption statute,  the  Supreme  Court  said:  "It 
will  thus  be  seen  that,  so  far  as  the  deci- 
sions of  this  court  have  heretofore  gone,  no 
lands  have  been  held  to  be  known  mines  tm- 
less  at  the  time  the  rights  of  tbe  purchaser 
accrued  there  was  upon  the  ground  an  actu- 
al and  opened  mine  which  had  been  worked 
or  was  capable  of  being  worked."  Colo- 
rado Coal  Co.  V.  United  States,  123  U.  S. 
807,  8  Sup.  Ct  131,  31  L.  Ed.  182.  In  Davis 
V.  Wlebbold,  139  D.  S.  507,  11  Sup.  Ct  628, 
35  U  Ed.  238— a  case  involving  the  town  site 
of  Butte — the  court  speaks  of  mines  which 
lay  buried,  onknown  in  the  depths  of  the 
earth.  These  definitions  serve  no  other  pur- 
pose than  to  disclose  the  vilde  range  covered 
by  lexicographers,  courts,  and  text-writers 
in  their  attempt  to  define  what  would  appear 
at  first  blush  to  be  a  very  simple  term,  and 
to  confirm  Mr.  Ross  Stewart,  tbe  learned 
Scotch  law  writer.  In  his  assertion  that  "the 
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terms  'mine'  and  'mineral'  are  not  definite 
terms ;  tbey  are  snsceptlble  of  limitation  ac- 
cording t*  tbe  Intention  with  whlcli  they  are 
used;  and  in  constmlng  them,  regard  must 
be  had  not  only  to  the  deed  or  statute  in 
which  they  occur,  but  also  to  the  relative 
position  of  the  parties  interested  and  the 
substance  of  the  transaction  or  arrangement 
which  the  deed  or  statute  embodies.  Conse- 
quently, in  themselres,  these  terms  are  in- 
capable of  a  definition  which  would  be  uni- 
versally applicable."  Stewart  on  Mines,  p.  1. 
[3]  The  determination  of  this  controversy 
depends  upon  the  meaning  attached  to  the 
term  "mine."  Of  necessity  any  definition 
adopted  must  be  formulated  more  or  less  ar^ 
bitrarily — grounded,  as  it  will  be,  upon  the 
intention  of  the  framers  of  the  Constitution 
as  that  Intention  is  gathered  from  the  Con- 
stitutton  itself  and  from  contemporaneous 
history.  Starting  our  investigation  with  the 
premise  that  in  formulating  section  S  the 
constitutional  convention  had  under  consider- 
ation the  subject  "revenue,"  and  was  con- 
cerned with  the  question  of  producing  suffi- 
cient funds  to  support  the  government,  the 
elementary  rules  of  construction,  as  well  as 
the  dictates  of  reason,  require  that,  if  there 
is  a  doubt  as  to  the  sense  in  which  the  term 
"mine"  is  used  in  that  section,  the  doubt 
should  be  resolved  in  favor  of  a  definition 
under  which  public  revenue  wlU  be  raised, 
rather  than  one  which  will  defeat  the  obvi- 
ous purpose  of  the  convention.  Conscious  of 
tbe  fact  that  the  meaning  of  this  term  will 
be  varied  largely  by  the  context  or  by  the 
character  of  the  instrument  in  wlilch  it  Is 
found,  it  devolves  upon  us  to  determine,  if 
possible,  the  particular  significance  which 
the  framers  of  the  Constitution  attached  to 
the  word  "mine,"  independently  of  the  sur- 
face ground,  when  they  employed  It  In  sec- 
tion 3  of  article  12.  The  Idea  of  taxing  the 
net  proceeds  of  a  mine  was  not  new  to  them. 
For  more  than  ten  years  tbe  plan  had  pre- 
vailed In  the  revenue  laws  of  the  territory. 
Its  operations  bad  been  tested,  and  Its  re- 
sults were  matters  of  history.  There  was 
not  any  room  for  doubt  as  to  the  meaning  of 
the  word  "mine^'  in  those  statutes.  They 
spoke  from  the  standpoint  of  raising  revenue. 
The  act  of  1879  is  entitled  "An  act  to  pro- 
vide for  tbe  taxation  of  the  proceeds  of 
mines,"  and  section  1  provided  that  every 
person,  corporation,  or  association  engaged 
in  mining  upon  any  quartz  vein  or  lode  or 
placer  mining  claim  should  furnish  to  the 
assessor  annually  a  verified  statement  of  the 
gross  yield  and  necessary  expenses  of  his 
or  its  mining  operations,  and  that  a  tax 
should  be  levied  upon  the  net  proceeds.  That 
legislative  assembly  in  effect  declared  that 
the  developed  but  dormant  mine  was  with- 
out any  value  for  the  purpose  of  taxation, 
while  the  diminutive  products  of  mining 
claims  doubtless  furnished  sufficient  excuse 
for  the  failure  to  mention  them.    The  one 


predominant  idea  running  tbiough  tbe  legis- 
lation was  that  consideration  was  given  out; 
to  the  active,  open,  and  working  mining 
property  whose  development  had  proceeded 
past  that  point  which  marks  the  boundar; 
between  a  mining  claim  and  a  mine.  To  the 
members  of  the  eleventh  territorial  legisla- 
tive assembly  'the  word  "mine"  meant  a  de- 
veloped mining  property,  yielding  or  in  a 
condition  of  development  capable  of  yielding 
revenue  upon  the  basis  of  the  value  of  ite 
gross  output,  less  the  necessary  cost  of  min- 
ing operations  and  expense  of  reduction. 
The  very  subjectrmatt^  under  consideratlan, 
the  plan  adopted  for  carrying  their  ideas  to 
practical  results,  the  language  employed  to 
give  expression  to  thdr  views,  and  their 
knowledge  of  existing  exemption  statntes, 
preclude  the  possibility  that  any  hidden,  un- 
known, or  undeveloped  deposit  of  ore  or  coal 
was  ever  contemplated  as  within  the  mean- 
ing of  the  term  "mine." 

When  the  framers  of  the  Constitution  for- 
mulated their  ideas  into  article  12,  they  cans- 
ed  all  private  property,  except  that  enuma- 
ated  in  section  2,  to  be  transferred  from  the 
exempt  to  the  taxable  class.  In  their  ceal 
to  compel  every  species  of  property  to  con- 
tribute to  public  expense,  they  included,  as 
subject  to  taxation,  the  net  'returns  from  de- 
velopment or  representation  work  on  mining 
claims,  however  insignificant  they  might  be. 
They  also  Impliedly  declared  that  a  nonpro- 
duclng  mine  has  no  taxable  valne,  and  there 
is  not  the  slightest  evidence  that  they  used 
the  term  "mine"  in  any  different  sense  from 
Uiat  employed  in  the  act  of  1879.  On  the 
contrary,  aside  from  the  persuasive  fact  that 
they  were  dealing  with  the  subject  revenue 
and  must  liave  contemplated  something  in  a 
condition  which  would  or  might  produce 
revenue,  we  have  the  added  force  and  «tt«A 
of  a  l^slative  consl^ction  of  section  3, 
from  the  time  of  its  adoption  in  1889,  to  tbe 
present  time. 

[4,  S]  There  has  been  no  period  in  the  his- 
tory of  the  state  when  the  provisions  of  tbe 
act  of  1879,  in  every  substantial  particular, 
have  not  been  in  full  force  and  effect.  The; 
were  reproduced  in  the  first  revenue  measure 
enacted  after  statehood  (Laws  1891,  p.  93,  f 
60  et  seq.),  carried  into  the  Political  Code  of 
1895  (sections  3760-3768),  and  are  now  found 
as  the  existing  law  upon  tbe  subject,  in  sec- 
tions 2563-2571,  Revised  Codes.  The  Identity 
of  expression,  the  harmony  of  plan,  and  tbe 
unity  of  purpose  pervading  these  several 
measures,  forbid  the  imposition  of  a  differ- 
ent definition  for  the  term  "mine"  in  our 
state  statutes,  from  that  which  was  attadied 
by  the  legislative  assembly  of  1879.  For  24 
years  that  definition  has  been  accepted  and 
acted  upon  by  the  legislative  branch  of  oar 
state  government,  and  we  thus  have  a  con- 
struction of  section  S — a  construction  mani- 
festly in  harmony  with  the  views  of  the 
framers    of    that    aectlon    themselves— but 
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whether  so  or  not,  la  the  abaenoe  of  anythlns 
to  indicate  a  contrary  pnrpoae,  that  oonstmc- 
tlon  la  entitled  to  most  respectfol  consldera- 
tloD.  State  ez  rel.  Haire  t.  Bice,  83  Mont 
36S,  83  Pac.  874;  Johnson  T.  Clt7  of  Great 
Falls,  88  Mont  360,  99  Paa  1089,  16  Ann. 
Cas.  974.  It  will  not  do  for  ns  to  adopt  a 
particolar  definition  of  the  word  "mine," 
nerelr  becanse  some  other  conrt  has  diosen 
the  same  definition.  For  example:  In  Forbes 
T.  Gracey,  94  U.  S.  762,  24  L.  Ed.  813,  the 
Sopreme  Court  of  the  United  States  held 
that  the  term  "mining  claim,"  as  nsed  in  the 
Nevada  statute,  referred  only  to  an  unpat- 
ented claim  held  under  the  mineral  laws; 
bat  such  a  definition  never  could  have  pre- 
vailed In  Montana,  for,  from  oar  first  terri- 
torial legislation  to  the  present  time,  a  min- 
ing claim  Included  one  held  under  patent  as 
weD  as  one  held  merely  by  location  before 
patent  The  most  elementary  rules  of  con- 
stmctlon  require  that  we  ascertain  the  In- 
tention of  the  framers  of  the  Constitution, 
and  tbis  we  may  do  only  so  far  as  that  in- 
tention is  disclosed  in  the  language  employed 
when  considered  with  the  context  in  the 
llllit  of  our  history,  the  surrounding  drcum- 
stances,  the  subject-matter  under  considera- 
tion, and  the  object  sought  to  be  attained. 
While  it  is  impossible  for  any  one  to  know 
with  certainty  what  meaning  tiie  ftamers  of 
onr  Constitution  attached  to  the  terms 
"^ines"  and  "mining  claims"  in  section  8, 
the  application  of  these  testa,  denominated 
rales  of  construction,  adopted  and  acted  up- 
on by  courts  throughout  the  dvlllzed  world, 
leads  ns  to  the  coDClusion  that  a  mining 
claim,  as  therein  nsed,  indicates  a  tract  of 
land  to  which  the  right  of  possession  or 
the  title  has  been  acquired  pursuant  to  the 
acts  of  the  Congress  relating  to  the  disposi- 
tion of  mineral  lands,  including  coal  lands, 
and  that  a  mine.  Independently  of  the  surface, 
in  the  revenue  sense  as  therein  employed.  Is 
a  mineral  dqx>sit  whether  metallic  or  non- 
metallic,  developed  to  the  point  of  production 
and  actually  yielding,  or  capable  of  yielding, 
twoceeds.  The  character  of  legislation,  under 
which  tlUe  or  right  of  possession  Is  acquired, 
is  not  a  controlling  factor  at  all.  A  mine 
npon  a  patented  homestead  la  not  less  a  mine 
because  title  frc»n  the  government  was  ac- 
qnlred  under  laws  providing  for  the  disposi- 
tion of  agrlcnltnial  lands  only ;  and  an  un- 
derdoped  body  of  ore  is  not  a  mine  thoogh 
title  to  It  was  secured  under  the  mineral 
bws,  but  It  la  merely  a  part  of  the  real  es- 
tate itself.  In  providing  a  fundamental  law 
for  the  new  state,  the  framers  of  our  Constl- 
tatlon  spoke  In  oomprehenidve  terms;  but 
we  decline  to  believe  that  they  used  the  word 
"mine"  in  section  3,  in  a  sense  which  wonld 
bdnde  hidden,  unknown,  or  undeveloped  de- 
posits of  ore  or  coaL  In  that  section  they 
spoke  with  reference  to  revenue  and  refer- 
red to  something  which  woold  or  might  pro- 
doce  revenue  In  Its  present  state  of  develop- 


ment It  was  not  neoeasary  tat  them  to  con- 
sider rich  deposits  developed  to  the  point  of 
production  but  not  operated.  They  were  men 
of  broad  experience  in  this  Western  country. 
They  knew  something  of  human  nature^ 
something  of  the  prospector's  daydreams  of 
wealth,  something  of  humanity's  greed  for 
gold.  The  avarlcie  of  man  waa  doubtless 
deemed  a  sufficient  dynamic  force  to  subject 
all  paying  properties  to  constant  employment 
and  Justified  their  implied  declaration  that 
an  unworked  mine  la  not  of  sufficient  value 
to  Justify  the  expense  of  taxation.  Our  conr 
duaion  is  that  nether  reservation  involved 
in  thla  oontroveny  oonstltntee  a  mine  with- 
in the  meaning  of  that  term  as  employed  in 
section  3,  art  12,  of  the  Conatttutlon,  but 
each  Is  an  interest  in  real  estate.  Land  may 
be  divided  horlaontally  aa  well  as  vertically. 

[6]  That  several  estates  in  the  same  land 
may  be  owned  by  different  parties  la  recog- 
nized generally.  One  may  own  the  surface, 
another  the  growing  timber,  and  a  third  the 
minerals  underground,  and  ea(^  estate  be 
subject  to  taxation.  Smith  v.  Mayor,  68  N. 
T.  662. 

[7]  It  will  not  do  to  say  that  because  nei- 
ther of  these  reservations  produces  revenue, 
it  la  not  of  any  value.  From  the  very  act  of 
making  the  reservation,  the  preeumptloa 
arises  that  each  Interest  baa  some  appreci- 
able value,  or  the  reservation  would  not  have 
been  made;  Taxation  la  the  rule,  exemption 
is  the  exception;  and,  U  either  of  these 
rights  in  fact  la  valueless,  the  burden  Is  npon 
the  party,  claiming  to  come  within  the  excep. 
tlon,  to  allege  and  prove  the  tacts  necessary, 
to  bring  his  property  within  the  favored 
class.  State  v.  Dowhman  (Tex.  Civ.  App.) 
134  S.  W.  787. 

The  asserted  right  to  tax  these  reserva- 
tions rests  entirely  upon  the  fact  that  each 
constitutes  an  interest  In  real  estate,  and 
that  ndther  is  a  mine  or  a  mining  claim 
within  the  meaning  of  section  3,  art  12,  of 
onr  Constitution. 

Section  1  of  article  12  imposes  upon  the 
legislative  assembly  the  duty  to  "prescribe 
such  regulations  as  shall  secure  a  Just  valua- 
tion for  taxation  of  all  property,  except  that 
specifically  provided  for  in  this  article."  But 
this  Is  only  one  of  several  injunctions  laid 
upon  the  lawmakers  by  the  Constitution. 
Of  course,  the  legislative  assemblies  should 
give  heed  to  these  commands,  but  if  they 
fall  there  is  not  any  remedy.  They  cannot 
be  coerced  except  by  public  opinion.  We 
doubt  however,  that  anything  more  was  con- 
templated by  this  provision  of  the  Constitn- 
tlon  than  has  been  provided  by  law.  Section 
2502  declares  that  "all  taxable  property  must 
be  assessed  at  its  full  cash  value."  The  du- 
ties of  the  county  assessor  are  prescribed.  A 
tribunal  is  created  to  review  his  acts,  and 
every  opportunity  la  afforded  a  dissatisfied 
taxpayer  to  present  hla  grievances  and  have 
them  determined  or   hia  assessnent   duly 
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equalized.  The  difflcnlty  irblcb  may  confront 
the  assessor  in  determining  the  fnll  cash 
TElue  of  a  property  interest  of  this  char- 
acter cannot  operate  as  a  factor  in  charactn^ 
izlng  the  Interest  Itself. 

In  the  absence  of  any  allegation  bringing 
either  of  these  rights  within  the  definition 
of  a  mine,  or  disclosing  that  they  are,  or  ei- 
ther of  them  is,  valueless,  the  complaint  fails 
to  state  a  cause  of  action.  If  this  conclusion 
In  its  ultimate  analyslB  iuTolves  a  classifica- 
tion of  property,  which  wlU  result  in  denying 
to  any  person  within  this  jurisdiction  the 
equal  protection  of  the  laws — and  we  do  not 
think  that  it  does — the  responsibility  must 
rest  upon  the  framers  of  our  Constitution, 
who,  in  their  zeal  to  promote  the  mining  in- 
dustry, arbitrarily  gave  to  mines  and  mining 
claims  a  status  before  the  law  not  enjoyed  by 
other  species  of  property. 

The  Judgment  Is  affirmed. 

BRANTLY,  a  J.,  and  SANNEB,  J.,  con- 
cur. 


STATE  ex  rel  HILUS  v.  SULUVAN, 

County  Treasurer. 

(Supreme  Court  of  Montana.    Dec.  13,  1913.) 

1.  CoNSTITUnONAI.  LAW  (|  16*)  —  BUI.XS  OF 

CON8TK0CTION. 

The  intention  of  the  framers  of  a  Consti- 
tution is  to  be  ascertained  not  merely  from 
the  language  used,  but  in  the  light  of  history, 
the  surrounding  drcumstanceB,  the  subject- 
matter  under  consideration,  and  the  object 
sought  to  be  attained,  and  in  connection  with 
the  rale  that  Constitutions  assume  dhe  exist- 
ence of  a  well-understood  system  of  law,  which 
is  still  to  remain  in  force  and  be  administered 
under  such  limitation  and  restrictions  as  that 
instrument  imposes,  especially  in  view  of 
Const.  Schedule,  !  1,  providing  that  all  laws 
of  the  territorial  legislative  assembly  in  force 
at  the  time  of  the  state's  admission  into  the 
Union,  not  inconsistent  with  such  Constitution 
or  the  Constitution  or  laws  of  the  United 
States,  shall  remain  in  force  until  altered  or 
repealed. 

[Ed.   Note.— For   other  cases,   see  Constitu- 
tional Law,  Gent  Dig.  §{  12,  10;    Dec.  Dig.  S 

2.  cowstittttionai.  law  (s  56*)— coubtb  (j 
58*)— Oboanization— Attkndants. 

Kev.  Codes,  |  2894,  charges  the  board  of 
county  commissioners  with  the  care  of  the 
property  and  disbursement  of  the  funds  of  the 
county.  Section  6302  provides  that,  if  suita- 
ble rooms  for  holding  the  district  court  and 
chambers  of  the  judge  thereof  be  not  provided 
by  the  board  of  county  commissioners  together 
with  the  attendants,  etc.,  sufficient  for  the 
transaction  of  business,  the  court  or  judge  may 
direct  the  sheriff  to  provide  such  rooms,  at- 
tendants, etc.,  and  that  the  expenses  incurred 
certified  by  the  judge  are  a  charge  against  the 
comity  treasury  and  must  be  paid  out  of  the 
general  fund.  Section  8010  requires  the  sher- 
iff to  attend  all  courts  at  their  respective 
terms  or  sessions  and  obey  their  lawful  orders 
and  directions.  Section  3026  provides  that 
the  sheriff  in  attendance  upon  the  court  must 
act  as  the  crier  thereof,  calling  the  parties  and 
witnesses  and  other  persons  bound  to  appear 
before  the  court  and  make  proclamation  of  the 


opening  and  adjournment  of  the  court  and  of 
any  other  matter  under  its  direction.  fieU, 
that  the  district  court  has  no  power  to  appoiot 
its  own  attendants,  fix  their  compensatioa,  ud 
compel  payment  out  of  the  public  fuidi,  unless 
the  sheriff  and  county  commisrioners  fail  to 
provide  attendants,  and  hence,  where  the  sher- 
iff was  ready  and  willing  to  perform  the  dsties 
of  court  bailiff,  the  court  had  no  power  to 
appoint  an  attendant,  since  the  sections  mes- 
tioned  merely  dedare  the  law  as  it  existed 
when  the  Constitution  was  adopted,  and  do  not 
invade  the  inherent  powers  of  the  courts  as  t 
distinct  department  of  the  government 

[Ed.  Note. — ^For  other  cases,  see  Constitn- 
tional  Law,  Cent  Dig.  U  62-65:  Dec.  Dig.  | 
S6;*  Courts,  Cent  Dig.  H  201-208;  Dee.  IKg. 

8.  CoNSTrrunoNAi,  Law  (|  26*)— Cohbtrco- 

TioN  or  Constitution. 

The   Constitution  is   not  a  grant,  but  a 
limitation,  of  power. 

[Ed.  Note.— For  other  cases,  see  Coaifito- 
tional  Law,  Cent  Dig.  i  30;    Dec  Dig.  i  26.*] 

Appeal  from  Dlstilct  Court,  Lewis  and 
Claris  County ;  Roy  E.  Ayers,  Judge. 

Proceeding  by  the  State,  on  relation  of  W. 
W.  mills  against  Stephen  Sullivan,  as  Treas- 
urer of  Lewis  and  Clark  County.  From  a 
Judgment  directing  the  issuance  of  a  per- 
emptory writ  of  mandate  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Beveis- 
ed  and  remanded,  with  directions. 

Andrew  H.  McConnell,  Co.  Atty.,  and  Jo- 
seph P.  Donnelly,  Asst  Co.  Atty.,  both  of 
Helena,  for  appellant  Chaa,  H.  Cooper,  of 
Helena,  for  respondent 

SANNER,  J.  This  cause  was  presented  to 
the  district  court  upon  an  agreed  statement 
of  facts,  and  Judgment  was  entered  directing 
that  a  peremptory  writ  of  mandate  Issue  to 
the  appellant,  as  county  treasurer  of  Lewis 
and  Clark  county,  requiring  him  to  pay  to 
the  respondent  the  sum  of  $100  for  services 
rendered  as  court  attendant  for  the  month  of 
June,  1913.  Prom  that  Judgment  and  from 
an  order  denying  him  a  new  trial,  the  treas- 
urer has  appealed.  The  following  are  the 
material  facts:  The  Honorable  J.  Miller 
Smith  is,  and  since  January  6,  1909,  has  been, 
one  of  the  Judges  of  the  ilrst  Judicial  dis- 
trict of  this  state,  presiding  over  departmoit 
No.  2.  On  January  6,  1909,  the  respondent 
was  appointed  by  Judge  Smith  as  court  at- 
tendant in  said  department  No.  2,  and  ever 
since  that  time  he  has  performed  the  duties 
required  of  him,  devoting  "all  the  working 
hours  of  every  judicial  day  to  the  care  and 
custody  of  the  courtroom,  the  JtOge's  cham- 
bers, and  all  the  books,  papers  and  other 
property  connected  with  the  said  court  and 
the  Judge  thereof."  He  also  acts  as  crier 
of  said  court,  opening  and  adjourning  court, 
and  "when  the  court  Is  engaged  in  the  trial 
of  cases,  with  a  panel  of  Jurors  in  attend- 
ance, takes  care  of  Jurors,  under  the  osnal 
oath,  and  performs  all  the  duties  required  of 
bailiffs  and  court  attendants"  in  the  district 
court.  For  these  services  he  was,  up  to 
and  including  the  month  of  Ifay,  1913,  paid 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indezsi 
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tbe  sam  of  |100  per  month,  bnt  on  May  1, 
1913,  be  leceiTed  a  notloe  from  the  board 
of  coonty  commlssloneTS  of  Lewis -and  Clark 
oonnty,  to  the  effect  that  from  and  after 
Jane  1,  1913,  balUfls  or  court  attendants 
would  be  alloved  the  som  of  $3  per  day  "for 
those  days  niwn  which  the  jury  was  In  at- 
teidance  at  their  respective  courts."  On 
June  30,  1913,  he  made  out  his  receipt  In 
tbe  sum  of  9100  for  salary  as  court  attend- 
ant for  the  month  of  June,  1913,  and,  after 
indoraement  of  approval  by  the  county  audi- 
tor, presented  the  same  to  the  board  of  coun- 
ty commissioners;  but  tbe  board  decUned 
to  allow  or  authorize  payment  of  such  sum 
for  the  reason  that  under  Its  above-mention- 
ed order  there  was  not  due  to  the  relator 
to  exceed  $24  for  the  eight  days  of  June 
npon  which  a  Jury  was  present  in  department 
No.  2.  Thereupon  the  relator  cast  his  de- 
mand into  tbe  form  of  a  verified  claim,  in 
wbich  he  recited  that  his  services  had  been 
rendered  "at  the  special  instance  and  re- 
qnest  of  the  Judge  presiding,"  presented  the 
same  to  Judge  Smith  who,  on  July  3, 1913,  in- 
dorsed it  as  follows:  "It  la  hereby  certified 
that  the  foregoing  claim  and  account  is  cor- 
rect, and  a  proper  charge  against  the  coun- 
ty treasury  of  Lewis  and  Clark  county,  and 
most  be  paid  out  of  the  general  fund  there- 
of; and  the  treasurer  of  Lewis  and  Clark 
connty  Is  hereby  authorized  and  directed  to 
pay  the  same."  A  similar  order  was  on  the 
tame  day  entered  on  the  minutes  of  the 
court,  preceded  by  the  following  recitals: 
"The  board  of  county  commissioners  of  Lewis 
and  Clark  county  not  having  provided  a 
court  attendant  for  department  No.  2  of 
this  court,  and  a  court  attendant  being  nec- 
eaaary  In  said  department  of  this  court 
for  the  proper  and  exi)editioua  transaction  of 
the  business  of  this  court,  and  the  Judge  of 
department  No.  2  of  this  court  having  hereto- 
fore requested  and  appointed  W.  W.  H1I116 
to  act  as  court  attendant  of  department  No. 
2  of  this  court,  and  the  said  W.  W.  HUUs 
having  presented  his  claim  and  account  for 
services,  •  •  ♦  it  is  hereby  certified," 
etc.  Notwithstanding  the  above  indorsement 
and  order,  the  county  treasurer  refused  and 
Mlil  refuses  to  pay  the  respondent's  claim. 
In  the  agreed  statement  of  facts  there  ap- 
pears this  further  tedtal:  "That  Immediate- 
ly npoa  the  qoallflcatlon  of  the  sheriff  of 
liCwls  and  Clark  county,  Mont,  he  offered  to 
perform  the  duties  of  court  bailiff  as  re- 
quired of  him  under  the  statute,  and  has 
erer  since  been  willing,  and  is  now  willing, 
to  perform  such  duties  specified  in  the  atat- 
nte;  bnt  the  court  objected,  as  the  relator 
herein  had  been  and  Is  now  performing  such 
•ervlces." 

Briefly  stated,  the  position  of  the  appel- 
lant is  that  by  the  statute  it  is  made  the 
duty  of  the  sheriff  to  attend  upon  the  dis- 
trict court,  act  as  crier  thereof,  call  the 
parties,  witnesses,  and  all  other  persons 
tumid  to  appear,  and  make  proclamation  of 


tbe  opening  and  adjournment  of  court,  and 
of  any  other  matter  under  its  direction 
(Rev.  Codes,  H  3010,  3026);  that  by  the  stat- 
ute the  board  of  county  commissioners  is 
charged  primarily  with  the  care  of  the  prop- 
erty and  the  disbursement  of  the  funds  of 
the  county,  and  upon  them.  In  the  first  In- 
stance, is  imposed  the  duty  of  furnishing 
suitable  rooms,  attendants,  etc.,  for  the  dis- 
trict court  (Bev.  Codes,  §{  2894,  6302) ;  that 
if  the  board  shall  faU  to  furnish-  suitable 
rooms,  attendants,  etc.,  the  court  may  direct 
the  sheriff  to  procure  them,  and,  when  so  pro- 
cured, the  expense  thereof,  certified  by  the 
Judge,  is  a  proper  charge  upon  the  connty 
(Rev.  Codes,  |  6302) ;  and  that  if  the  court 
has  any  power  to  appoint  an  attendant  to 
perform  the  service  required  of  the  respond- 
ent, to  fix  his  compensation,  and  make  it 
a  county  charge  payable  without  the  assent 
of  the  board,  such  power  can  only  be  exer- 
cised upon  and  during  necessity,  and  after 
the  failure  or  refusal  of  the  sheriff  to  per- 
form such  service,  or  that  of  the  hoard  to 
furnish  the  same. 

On  behalf  of  respondent  we  are  favored 
with  an  elaborate  and  able  brief,  devoted  to 
the  demonstration  of  the  following  proposi- 
tions: That  by  the  Constitution  of  this  state 
the  powers  of  government  are  divided  into 
three  distinct  departments:  The  legislative, 
the  executive,  and  the  judicial.  That  no 
person  or  collection  of  persons  charged  with 
the  exercise  of  powers  properly  belonging  to 
one  of  these  departments  can  lawfully  exer- 
cise any  powers  properly  belonging  to  either 
of  tbe  others,  save  as  expressly  authorized 
by  the  Constitution.  That  the  whole  Judicial 
power  of  the  state  is  vested  by  the  Constitu- 
tion In  the  Judicial  department,  of  which  the 
district  court  is  an  Integral  part  That  the 
district  court  is  a  court  of  record  and,  as 
the  one  court  of  general  original  Jurisdiction 
in  this  state,  is  vested  with  all  the  powers 
necessarily  Incident  to  the  fuU  and  free  ex- 
erdse  of  all  its  functions,  save  as  limited  by 
the  Constitution.  That  included  in  these 
powers  is  the  right  to  appoint  its  own  attend- 
ants whenever  necessary,  and  to  Itself  de- 
termine the  necessity  in  every  case.  That  in- 
cluded in  the  right  to  appoint  is  the  right  and 
power  to  fix  their  compensation.  As  a  con- 
clusion from  these  postulates,  it  is  contend- 
ed that  the  district  Judge  was  authorized  to 
appoint  the  respondent,  to  lmi)ose  uppn  him 
the  duties  which  he  has  performed,  to  fix 
his  compensation,  and  to  make  it  a  liquidated 
cliarge  upon  the  county,  without  regard  to 
the  neglect  or  default  of  either  the  board  or 
the  sheriff  in  the  premlsea  We  should  be 
loath  indeed  to  question  any  of  the  above 
propositions;  but  we  tldnk  that,  properly 
understood,  they  make  for  a  conclusion  quite 
different  from  that  for  which  the  respondent 
contends. 

[1]  "It  is  an  elementary  rule,"  said  this 
court  in  State  ex  rel.  McGowan  v.  Sedgwick, 
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46  Mont  187, 127  Pac.  94,  "that  C<niBtltatioii8 
aie  to  be  construed  In  the  light  of  previons 
history  and  the  surroandlng  clrcnmstancea." 
The  framers  of  onr  Constltntlon  spoke  in 
general  terms,  and  their  Intention  la  to  be 
ascertained  not  merely  from  the  language 
used,  but  "In  the  light  of  our  history,  the 
surrounding  drcxtmstances,  the  subject-mat- 
ter under  consideration,  and  the  object  sought 
to  be  attained."  Northern  Pac.  Ry.  Co.  y. 
MJelde,  48  Mont ,  137  Pac  386.  Our  Con- 
stitution uses  many  terms  that  it  does  not  de- 
fine, provides  for  many  offices  the  duties  of 
which  it  does  not  prescribe.  "In  Judging 
what  it  means,  we  are  to  keep  In  mind  that 
It  Is  not  the  beginning  of  law  for  the  state,  but 
that  It  assumes  the  existence  of  a  well-under- 
stood system  which  is  still  to  remain  in  force 
and  be  administered,  but  under  such  limita- 
tions and  restrictions  as  that  Instrument 
imposes."  Cooley's  Const  Limitations  (7th 
Ed.)  p.  94 ;  Constitution  of  Montana,  Sched- 
dule  1 ;  Wastl  t.  Montana  Union  By.  Co.,  24 
Mont  159,  61  Pac.  9. 

[2, )]  When  the  Constitution  was  adopted, 
"the  previons  history"  of  this  community, 
"the  well-understood  system"  then  in  use, 
included  a  political  organization  of  more  than 
20  years'  standing,  which  was  republican  In 
form,  constitutional  In  character,  and  broad- 
ly resembled  In  all  but  complete  autonomy 
the  scheme  of  government  with  which  we  are 
familiar.  Then,  as  now,  the  common  law  was 
"the  law  and  rule  of  decision,"  save  as  af- 
fected by  legislation.  There  was  also  an  ex- 
tensive body  of  statute  law,  all  of  which  was 
continued  in  force  except  where  Inconsistent 
with  the  Constitution.  Schedule,  f  1.  And 
there  were  such  instrumentalities  of  govern- 
ment as  district  courts,  sherlfTs,  and  county 
commissioners.  These  instrumentalities  were 
continued  by  the  Constitution— the  district 
court  with  an  expression  of  Its  general  Jur- 
isdiction only,  the  sheritf  and  connty  commis- 
sioners without  any  definition  whatever.  The 
Constitution  Is  not  a  grant  but  a  limitation, 
of  power  (Northern  Pac  Ry.  Co.  v.  MJelde, 
supra;  In  re  Beck's  Estate,  44  Mont  561,  121 
Pac.  784,  1057),  and  it  is  manifest  from  its 
text  that  as  to  all  unexpressed  duties  and 
powers— whether  of  the  district  court,  the 
sheriff,  or  the  connty  commissioners — ^the 
convention  that  framed  and  the  people  who 
adopted  it  liad  in  view  these  offices,  as  they 
were  cpmmonly  known,  as  possessing  the  at- 
tributes and  authority  which  had  theretofore 
been  declared  by  the  written  and  the  unwrit- 
ten law,  and  which  "were  shadowed  forth 
and  symbolized  by  tbeii  names."  French  v. 
State,  62  Miss.  769;  King  v.  Hunter,  65  N. 
C.  609,  6  Am.  Rep.  764 ;  Warner  t.  People,  2 
Denio  (N.  Y.)  272,  43  Am.  Dec  740;  Kennedy 
T.  Brunst,  26  Wis.  412,  7  Am.  Bep.  84. 

Under  the  Organic  Act,  the  district  court 
was  a  tribunal  of  grave  dignity ;  In  It  and  the 
Supreme  Court  of  the  territory  were  vested 
all  the  Jurisdiction  formerly  possessed  by  the  I 


superior  common-law  courts  of  England  (Ter- 
ritory V.  Flowers,  2  Mont.  531),  together  with 
that  of  chancery  (Zimmerman  v.  Zimmerman, 
7  Mont  114,  14  Pac  665) ;  and  doubUeas  It 
was  clothed  with  all  the  power  and  aDthority 
necessary  to  render  its  Joriadlctlon  effective 
It  is  by  no  means  clear,  however,  that  the 
superior  common-law  courts  of  England  were 
wont  to  assert  or  claim  the  right  in  limine  to 
select,  and  fix  the  compensation  of,  thdr  own 
attendants,  without  reference  to  other  agen- 
cies of  government  Certainly  this  was  not 
the  case  when  the  Judges  of  these  courts  were 
holding  the  assizes,  for  we  read  that  of  old 
It  was  Incumbent  upon  the  sheriff  "to  meet 
the  Judges  on  their  progress  through  their 
circuits,  usually  upon  the  borders  of  the  coun- 
ty, escort  them  to  the  assize  town  with  much 
display  and  antique  ceremonial,  procure  tor 
them  suitable  quarters,  attend  them  with  bis 
undersheriff  and  a  sufficient  corps  of  deputies 
and  bailiffs  during  their  settings,  and  at  the 
close  of  the  term  speed  the  parting  guests 
with  the  like  demonstrations  of  respect  with 
which  they  were  welcomed."  Murfree  on 
Sheriffs,  |  427.  This,  doubtless  with  some 
abatement  of  the  fanfare,  it  is  still  his  duty 
in  England  to  do  (26  Halsbuzy  Laws  of  Eng- 
land, p.  805,  S  1391):  but  these  attendants 
were  always  servants  of  the  sheriff,  and  for 
their  conduct  and  compensation  he  was  an- 
swerable. 1  Blackstone,  pp.  339,  347.  In 
general,  the  common-law  relations  of  the 
courts  to  the  sheriff  have  been  preserved  in 
the  United  States.  In  the  absence  of  statute 
to  the  contrary,  the  office  of  sheriff  Imports, 
and  always  has  Imported,  that  be  la  the 
executive  arm  of  the  district  court,  that  it  Is 
both  his  duty  and  his  privilege  to  attend  up- 
on Its  sessions,  either  In  person  or  by  deputy, 
to  act  as  the  crier  of  the  conrt  to  execute  the 
lawful  orders  of  the  court,  and  to  tumlab  the 
court  when  no  other  provision  has  been 
made,  snch  apartments,  appliances,  and  at- 
tendants as  the  conrt  may  require  for  the 
transaction  of  its  business.  Murfree  on 
Sheriffs,  c  10;  In  re  Court  Officers,  3  Fa. 
Dist  B.  196 ;  Commissioners  v.  Patterson,  2 
Bawle  (Pa.)  106.  , 

An  examination  of  tlie  varions  statutes 
of  the  territory  which  are  pertinent  to  this 
controversy  unmistakably  evinces  that  such 
was  the  relation  of  the  district  court  to 
the  sheriff  for  the  entire  period  from  the 
Organic  Act  to  the  Constitution.  "The 
sheriff,  in  person  or  by  his  undershoiff  or 
deputy,  shall  •  •  •  attend  upon  the  sev- 
eral courts  of  record  in  Iiia  county."  Ban- 
nack,  Statutes,  p.  5U,  |  7;  Codified  Ettat- 
ates  1872,  p.  445,  |  68;  Revised  Statutes 
1879,  p.  402,  i  404;  Complied  Statutes  1887, 
General  Laws,  {  856.  "If  a  room  for  holding 
the  court  be  not  provided  by  the  county, 
together  with  attendante,  etc.,  suitable  and 
sufficient  for  the  transaction  of  business, 
the  court  may  direct  the  sheriff  to  pro- 
vide such  room,  attendants,  etc,  and  the  ex- 
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pense  shall  be  a  oouity  dtarge."  Bannadc, 
StatQtes,  Ik  1S7,  |  476;  Codified  Btatatea 
1872,  p.  ISl,  I  023;  ReylBed  Statutes  1879, 
p.  168,  i  083;  GompUed  Statutee  1887,  p. 
243,  {703. 

So,  too,  the  fonctloiis  of  the  'County  com- 
mlssioneTS  were  well  known  when  our  Con- 
gtltntion  was  adopted.  Then  and  during 
the  whole  territorial  regime  the  county 
commissioners  were  three  in  number  in  each 
county;  they  constituted  a  board;  as  a 
board  they  represented  the  county,  were  the 
custodians  of  its  property,  and  the  mana- 
gers of  its  bnsineBs  and  concerns;  they 
were  diarged  with  the  exercise  of  its  powers. 
Including  the  making  of  contracts  and 
the  incurring  of  exi)enBe.  It  was  their  sjie- 
dal  duty  to  examine,  settle,  and  allow  all 
accounts  chargeable  against  the  county,  and 
they  were  th«  only  agency  through  which 
the  county  oonld  porform  the  duties  im- 
posed upon  it  Bannack,  Statutes,  pp.  499, 
500,  501;  Codified  Statutes  1872,  pp.  434, 
435;  Berised  Statutes  1879,  pp.  479, 480, 481 ; 
Compiled   SUtotes  1887,   pp.  842,  848,  844. 

With  these  relations,  then,  the  district 
courts,  the  sherlGTs,  and  the  county  oom- 
miasloners  passed  from  territorial  to  con- 
sUtntlonal  agencies  of  government;  the  dis- 
trict courts  having  no  more  power  to  se- 
cnre  attendants  than  they  had  to  secure 
rooms.  Could  the  district  judge  Bave' hired 
a  courtroom  at  the  expense  of  the  county 
without  r^ard  to  whether  suitable  pro- 
vlBlon  had  already  been  made?  The  Code 
proTlslons  now  in  force  and  relied  on  by 
appellant  (sections  2894.  3010,  3026.  6302, 
Ber.  Codes)  merely  declare  relations  which 
have  always  existed.  These  statutes  can- 
not be  efFectlvely  assailed  aa  invasions  of 
the  Inherent  power  of  the  conrt.  because 
the  power  of  the  court,  as  organized  by  the 
Constitution,  did  not  include  the  right  to 
appoint  attendants  without  prior  recourse  to 
the  sheriff  and  to  the  county.  The  very  con- 
ception of  Inherent  power  carries  with  it 
the  implication  tliat  its  use  la  for  occasions 
not  provided  for  by  established  methods. 
When  we  say  that  it 'is  primarily  the  duty 
and  right  of  the  sheriff,  either  in  person  or 
by  deputy,  to  i)erform  all  the  duties  for 
which  an  attendant  upon  the  district  court 
may  be  had  at  public  expense,  Uiat  if  ad- 
ditional attendants  are  required  the  county 
through  its  board  of  commissioners  sliall 
furnish  them,  that  if  the  county  fall  in 
that  regard  the  conrt  may  procure  them 
throng  the  sheriff,  we  express  the  nonnal 
altnation,  the  orderly  method  wUCh  most 
be  observed  so  long  as  it  is  adequate  in  re- 
mits. When,  however,  these  methods  fail 
and  the  court  sliall  determine  that  by  ob- 
wrving  them  the  assistance  necessary  for 
the  due  and  effective  exercise  of  its  own 
fonctions  cannot  be  had,  or  when  an  emer- 
gency arises  which  the  established  methods 
cannot  or  do  not  instantly  meet,  then  and 
not  until  then  doa»  oecasion  arise  -for  the 


exercise  of  the  inherent  power.  Los  Angeles 
V.  Superior  Court,  93  CaL  380,  28  Pac.  1062 : 
County  of  San  Joaquin  v.  Budd  et  aL,  96 
CaL  47,  30  Pac.  967. 

Neither,  in  our  opinion,  is  it  necessary 
for  the  preservation  of  judicial  independ- 
ence that  the  district  court  should  have  the 
iwwer  to  appoint  its  own  attendants,  fix 
their  compensation,  and  compel  payment 
out  of  the  public  funds,  without  recourse 
to  tlie  sheriff,  who  is  paid  for  that  service, 
or  to  the  county  commissioners,  who  are 
diarged  with  the  supervision  of  county  ex- 
penditures. The  court  is  entitled  to  trust- 
worttiy  and  competent  attendants  as  needed; 
it  is  not  obliged  to  accept  any  other;  it 
may  procure  such  service  if  the  sheriff  does 
not,  or  the  board  will  not,  supply  it.  How. 
theit,  can  its  independence  be  endangered 
when  the  remedy  is  in  its  own  bands?  The 
most  important  of  all  its  ministerial  ofllcers 
is  the  clerk,  with  whose  selection  it  has 
nothing  to  do;  if  a  vacancy  occurs  in  that 
ofllce  it  is  filled  by  appointment,  not  of  the 
judge  but  of  the  county  commissioners.  The 
separation  of  the  government  into  three  great 
departments  does  not  mean  tliat  there  shall 
be  "no  common  link  of  connection  or  de- 
pendence, the  one  upon  the  other  in  the 
slightest  degree"  (1  Story's  Com.  on  the 
Constitution,  |  526) ;  it  means  tliat  the 
powers  properly  belonging  to  one  department 
shall  not  be  exercised  by  dther  of  the  oth- 
ers (Constitution,  art.  4,  |  1).  There  is 
no  such  thing  as  absolute  independence. 
The  Governor  may  recommend  or  veto 
legislation,  and  he  may  fill  vacancies  occur- 
ring on  the  bench  of  this  court  or  of  the 
district  court.  The  Legislature  may  in- 
crease the  number  of  judges  in  any  district, 
it  may  prescribe,  as  it  has  prescribed,  the  en- 
tire scheme  of  pleading  and  practice  by 
which  rights  are  asserted  and  wrongs  re- 
dressed in  the  courts,  and  it  may  impose 
additional  duties  upon  certain  executive 
officers.  The  judiciary  may  set  aside  acts 
of  the  Legislature  tliat  are  clearly  nncon- 
stitutlonal,  and  it  may  coerce  the  executive 
into  the  performance  of  ministerial  duties. 
The  protection  of  the  judicial  department 
from  encroachment  is  not  to  be  sought  in 
extravagant  pretentions  to  power,  but  rath- 
er In  a  firm  maintenance  of  its  own  clear 
authority  coupled  with  "a  frank  and  cheer- 
ful concession  of  the  rights  of  the  co-ordinate 
departments."     Smith  v.  Judge,  17  CaL  547. 

But  it  is  insisted  that  under  the  decision 
of  this  court  in  State  ex  rel.  Schneider  v. 
CJnnningbam,  39  Mont  165,  101  Pac.  962, 
this  appeal  must  be  determined  in  favor  of 
the  respondent.  Mr.  Schneider  was  the  ap- 
pointee of  this  court  to  an  office,  that  of 
stenographer,  which  had  not  been  formally 
created  by  legislative  act  but  had  arisen  out 
of  the  necessities  of  this  court ;  the  Legisla- 
ture had  from  session  to  session,  however, 
made  appropriations  to  pay  for  the  services 
rendered   therein;    tlie  question  presented 
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was  whetber,  after  the  Leglslatnre  had  made 
an  appropriation  of  $200  per  month  In  that 
behalf,  the  state  board  of  examiners  were 
vested  with  the  authority  to  say  that  the  ap- 
pointee of  this  court  was  not  entitled  to 
the  compensation  thus  provided.  The  right 
claimed  by  the  board  of  examiners  was  ab- 
solute and  oncondltional ;  but  we  held  that 
the  i)ower  vested  by  the  Constitution  In  that 
board  "to  examine  all  claims  against  the 
state,  except  salaries  or  compensation  of 
officers  fixed  by  law,"  did  not  authorise  It 
to  deny  to  the  stenographer  of  this  court  the 
compensation  for  which  the  Legislature  had 
provided;  nor  was  It  authorized  by  section 
262,  Revised  Codes,  to  grant  this  court  per- 
mission to  employ  a  stenographer,  since  that 
Implied  the  right  to  withhold  such  permis- 
sion and  thus  disable  the  court  or  seriously 
hamper  it  in  the  discharge  of  its  duties.  We 
said:  "The  Legislature,  recognizing  the  fact 
that  the  court  has  the  power  by  which  It 
may  supply  Its  own  necessities,  enacted  sec- 
tion 6248  of  the  Revised  Codes.  *  *  *  In 
case  no  provision  had  been  made  for  a  ste- 
nographer, there  would  have  been  furnished 
by  this  section  a  mode  by  which  one  could 
have  been  secured,  as  well  as  the  power  to 
fix  and  order  his  compensation  i>ald.  This 
provision  indicates  recognition  on  the  part 
of  the  Legislature  of  the  necessity  that  this 
court  should'  be  free  from  any  control  in 
the  selection  of  its  assistants  in  case  the 
Legislature  should  itself  have  failed  to  make 
suitable  provision  for  them."  There  is  noth- 
ing in  the  Schneider  Case  to  conclude  us  up- 
on any  of  the  questions  now  presented,  for 
the  power  of  the  district  court  to  appoint  its 
own  assistants  In  any  event  is  not  assailed. 
It  is  the  exercise  of  that  power  without  the 
uecesslty  therefor  appearing.  The  relator 
at  bar  was  appointed  by  the  district  court 
to  render  a  service  which  by  statute  and  by 
the  common  law  It  was  the  right  and  duty 
of  the  sheriff  to  render,  or  of  the  county  to 
supply.  He  was  appointed  ex  gratia,  with- 
out recourse  to  the  mode  prescribed  by  law 
and  without  anything  to  indicate  that  such 
recourse  would  be  unavailing.  He  has  been 
kept,  not  out  of  the  necessities  of  the  court 
so  far  as  the  record  discloses,  but  in  spite  of 
the  sheriff's  offer  to  render  all  the  attend- 
ance for  which  public  moneys  may  be  paid. 
His  comi)ensation  has  been  fixed  by  the  dis- 
trict Judge  without  reference  to  legislation, 
and  has  been  ordered  paid  out  of  funds  for 
the  expenditure  of  which  the  board  of  county 
commissioners  is  primarily  responsible.  To 
state  the  instant  case  is  to  state  its  necessa- 
ry conclusion,  vis.,  that  the  service  of  the 
respondent  covered  by  his  claim  was  with- 
out authoritative  warrant  Therefore  his 
claim,  though  audited  by  the  Judge,  is  not 
a  liquidated  charge  against  the  county,  and 
therefore  the  appellant  cannot  be  compelled 
to  pay  it. 


The  judgment  below  is  reversed,  and  the 
cause  remanded,  with  directions  to  dismisg 
the  proceeding. 

Reversed  and  remanded. 

BRANTLY,  a  J.,  and  HOIiLOWAT,  J, 
concui; 


THOMAS  V.  BLYTHEL 
(Supreme  Court  of  Utah.     Dec.  18.  UlSj 

1.  AonoR  ((  46*)— MiBJoiKDKs. 

A  complaint  could  j«n  a  cause  of  action 
for  damages  for  willfully  driving  defendanfi 
sheep  on  plaintiff's  grazing  land,  and  feediii{ 
the  pasturage  therefrom  against  plaintiff'i  pro- 
teat  with  another  cause  of  action,  alleging  spe- 
cial damages  by  plaintiff**  sheep  beoominc  la- 
fected  with  a  contagious  disease  with  wU^  de- 
fendant's sheep  were  affected,  and  allying  th« 
dates  of  toe  trespasses  somewhat  diTOrently; 
Comp.  Laws  liMT,  1  2961,  permitting  the  odiod 
of  special  causes  of  action  arising  out  of  inju- 
ries with  or  without  force  to  the  person  or  prop- 
erty of  another. 

[Bd.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  878-388,  885-448;  Dec.  Dig.  {  45.*] 

2.  Pleadino   (H   18,   19*)— Ajcbioottt— Dh- 

OEBTAIITTr. 

The  complaint  alleged  tliat  plaintiff  owned 
certain  uninclosed  arid  lands,  and  that  defend- 
ant owned  a  large  number  of  sheep,  and  that 
there  was  much  grass,  etc.,  on  the  land  valnable 
for  pasturing,  and  that  defendant  knew  the 
boundaries  of  plaintiff's  land  which  were  well 
marked,  and  willfully  and  wrongfully  tiesparaed 
on  the  land  by  driving  a  large  number  of  sheep 
thereon,  and  maintaining  camps  thereon,  aod 
by  such  trespasses  the  grass  and  nnderbrosh, 
etc.,  was  destroyed  to  plaintiff's  damage,  and 
that  defendant  willfully  permitted  his  sheep  to 
remain  on  the  land,  and  refused  to  remove  them 
therefrom,  as  a  result  of  which  the  vegetation 
was  destroyed,  etc.  EM,  that  the  complaint 
was  not  demurrable  on  the  ground  that  it  wai 
ambiguous,  imintelligible,  and  uncertain. 

[E!d.    Note. — For   other   cases,    see   Pleading, 
Cent  Dig.  K  30,  40,  64;   Dec.  Dig.  H  18,  la*] 

8.  AimiAIiS   (I  92*)— IlTJITBIBS    BT  Tbksfasb- 

INO  Anihals— Uninolobxd  Land. 

One  who  willfully  and  against  the  owner's 
protest  brings  sheep  on  uninclosed  arid  land  for 
grazing  is  liable  for  resulting  damages.t 

[Ed.   Note.— For    other   cases,    see   Animals, 
Cent  Dig.  ||  330-333;    Dec  Dig.  i  92.*] 
4.  PuADiiro     (I      214*)— Dkuusbxb— Adiob- 

SIOHB. 

Material  allegations  in  the  complaint  ut 
admitted  for  the  purposes  of  a  general  dema^ 
rer. 

[Ed.   Note.— For   other  cases,    see  Pleading, 
Cent  Dig.  {!  626-S34 ;  Dec.  Dig.  I  214.*] 

6.  Anikals  (I  02*)— TaKSPABB— I^ROK  Laws 

— Unirtkntiorai.  Tbxbfabs. 

Under  Comp.  Laws  1007,  I  20,  providing 
that  if  sheep  tresi>ass  on  premisea  except  those 
not  inclosed  by  a  lawful  fence  where  required, 
the  party  a^i^eved  may  recover  damages,  a 
sheep  owner  is  not  liable  for  damages  resulting 
from  an  unintentional  trespass  on  uninclosed 
land  in  a  county  in  which  the  fence  law  is  in 
force. 

[Ed.   Note.— For   other  casest   see  Anhnab. 
Cent  Dig.  K  330-833;   Dec.  Dig.  >  92.*] 
a.  Appeal  Airn  Sbbob  (i  714*)— Bnx  or  Ex- 

CEPnONB. 

Exceptions  to  instructions  and  to  the  re- 
fusals to  charge  cannot  be  reviewed  upon  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am,  Dig.  Key-No.  Series  *  Rep'r  Indusi 
t  Butord  V.  Houts.  t  Ctab.  691.  U  Pac.  8»;   Jonei  v.  Blytlie,  n  Utah.  MS;  »  Faa  HI 


Digitized  by  LjOOQ  IC 


Uta^ 


THOMAS  T.  BLTTHX 


897 


court  itenognpbw'a  eertUlcftto  that  certain  ex- 
ceptions were  taken,  if  *nch  exceptions  are  not 
contained  In  a  bill  of  exceptions  properly  al- 
lowed; inch  certificate  not  beins  a  part  of  the 
judgment  roILf 

[Ed.  Note.— For  otlier  cases,  see  Appeal  and 
Error,  Cent  Die  li  2958-2963;  Btc  Dif.  | 
n4.»J 

7.  ApptAL  AND  Bbbob  (|  497*)— Bnx  or  Bz- 

CEFTIONS. 

Appellant  need  only  indnde  in  his  bill  of 
tzoeptions  that  part  of  the  proceedings  at  trial 
and  exceptions  thereto  which  he  desires  to  have 
rtTiewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor,  Cent  Dig.  |  2964;  Dec.  Dig.  |  497.*] 

Appeal  from  District  Court,  Box  Elder 
County ;  W.  W.  Maugban,  Judge. 

Action  by  Thomas  Thomas  against  John 
BIytbe.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Stewart,  Bowman  &  Morris,  of  Salt  Lake 
City,  for  appellant.  Edward  McOnrrin  and 
W.  E.  Bydalch,  Iwtli  of  Salt  Lake  aty,  for 
texpondent 

FRICK,  J.  The  plaintiff,  respondent  In 
this  court,  brought  this  action  against  the 
defendant,  app^ant  here,  to  recover  dam- 
ages for  allied  willful  trespasses  by  appel- 
lant's sheep  on  respondent's  lands  and  for 
eating  and  destroying  the  herbage  and  grass- 
es growing  thereon.  In  the  complaint  re- 
spondent, for  a  first  cause  of  action,  in  sub- 
stance, alleged  that  during  all  of  the  time 
when  the  wrongs  complained  of  were  commit- 
ted he  was  the  owner  and  In  possession  of 
certain  arid,  nnlnclosed,  and  uncultivated 
lands  located  In  Box  Elder  county,  Utah, 
which  lands  he  particularly  described;  that 
the  appellant,  during  all  of  said  time,  was 
the  owner  and  in  possession  of  about  10,000 
head  of  sheep,  all  of  which  were  kept  in  said 
Box  Elder  county;  that  on  respondent's 
lands  "there  are  growing  a  large  quantity  of 
timber  of  the  quaking  asp  variety,  together 
with  much  underbrush;  that  the  said  land 
is  covered  with  and  has  growing  thereon 
native  grasses  of  various  kinds,  *  *  • 
and  that  said  land  Is  valuable  for  grazing 
and  pasturing  purposea"  It  is  then  further 
alleged  as  follows:  "(4)  That  the  defendant 
and  his  agents  and  servants  well  knew  the 
bonndaries  of  said  land,  which  said  bounda- 
ties  were  marked  by  well-defined  marks  and 
comers,  consisting  of  large  posts  set  In  the 
ground  at  stated  Intervals,  and  that  the  same 
was  claimed,  occupied,  and  owned  by  this 
phdntiff.  (6)  That  the  plaintiff  is  the  own- 
er and  lias  the  care  of  a  large  number  of 
*heep^  which  sheep  require  the  grass  from 
>  large  scope  of  country  for  their  support, 
•nd  the  said  land  herein  described  and  the 
Srass  thereon,  together  with  other  grass  own- 
ed by  the  plaintiff,  was  b^ng  reserved  for 
his  said  Sheep  during  the  months  of  August 
and  September,  and  which  grass  so  reserved 
was  only  sufficient  to  maintain  said  sheep, 


all  of  wlilch  facts  the  defendant  well  knew. 
(6)  That  at  divers  times,  and  upon  each  and 
every  day  between  abont  the  1st  day  of  July, 
1911,  and  the  29th  day  of  July,  1911,  the  de- 
fendant and  his  agents  and  servants  will- 
fully and  wrongfully  trespassed  on  and  upon 
said  laud  by  driving  thereon  a  large  number 
of  sheep,  to  wit,  about  2,600  head,  and  during 
all  of  said  time  maintained  camps  and  sheep 
beds  and  herded  and  kept  said  sheep  In  and 
upon  said  land.  (7)  That  by  reason  of  the 
defendant's  wiUfttl  trespass  thereon  In  driv- 
ing and  keeping  and  maintaining  bis  said 
sheep  upon  said  land  as  herein  alleged,  the 
grass  and  verdure,  roots,  and  underbrush, 
have  been  destroyed,  to  the  damage  of  this 
plaintiff  as  hereinafter  alleged.  *  *  * 
(9)  That  the  defendant  negligently  and  will- 
fully permitted  his  sheep  to  remain  and  be 
upon  said  land  In  the  same  place  for  a  great 
length  of  time,  and  some  portions  thereof 
have  been  reduced  to  an  ash  bed  and  all  the 
vegetation,  roots,  and  grasses  have  been  com- 
pletely destroyed  and  killed.  (10)  That  the 
said  sheep  were  on  said  land  as  herein  alleg- 
ed by  reason  of  their  being  driven  and  held 
thereon  by  the  defendant  and  his  agents  and 
servants,  and  were  there  against  the  protests 
of  this  plaintiff,  who  demanded  of  the  de- 
fendant that  he  remove  the  same.  Tliat  the 
said  defendant  refused  to  take  said  sheep 
therefrom,  and  was  prepared  to  and  would 
resist  any  attempt  on  the  part  of  the  plain- 
tiff to  remove  them  therefrom,  and  did  de- 
clare that  they  should  depasture  said  land 
and  the  whole  thereof."  Then  follows  a 
statement  of  the  amount  of  damages.  The 
allegations  in  the  second  cause  of  action  are 
substantially  the  same  as  In  the  first,  except 
that  different  lands  are  described  and  that 
the  alleged  wrongs  were  committed  "between . 
about  the  1st  day  of  April,  1911,  and  the  29th 
day  of  July,  1911,"  and  that  the  respondent 
suffered  damages  because  a  large  number  of 
appellant's  sheep  were  affected  with  an  in- 
fectious and  contagious  disease  whereby  re- 
spondent's lands  had  become  infected,  where- 
as in  the  first  cause  of  action  the  wrongs 
complained  of  are  alleged  to  have  occurred 
"between  about  the  1st  day  of  July,  1911, 
and  the  29th  day  of  July,  1911,"  and  upon 
different  lands.  Nothing  is  said  about  the 
disease  in  the  first  cause  of  action.  There 
was  also  a  third  cause  of  action,  in  which 
respondent  sought  to  quiet  the  title  to  all  of 
said  lands  in  himself,  but  this  cause  of  ac- 
tion was  eliminated  from  the  complaint  after 
appellant  had  interposed  a  demurrer  to  it, 
and  therefore  needs  no  further  considera- 
tion. After  the  complaint  had  been  amended 
by  eliminating  therefrom  the  third  cause  of 
action,  appellant  again,  both  generally  and 
si>ecifically,  demurred  to  it.  The  special 
demurrer  was  based  upon  the  grounds  that 
the  two  causes  of  action  remaining  in  the 
complaint  were  Improperly  Joined,  and  that 
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tbe  complaint  was  ambiguous,  etc.  The 
court  overruled  both  demurrers,  and  the  ap- 
pellant filed  an  answer  to  the  complaint  In 
which  he,  in  substance,  denied  the  wrongs 
set  forth  In  the  complaint  A  trial  to  a  Jury 
resulted  in  a  rerdict  and  judgment  In  favor 
of  respondent,  and  the  appellant  appeals  up- 
on the  Judgment  roll  without  a  bill  of  ezcep- 
tlon& 

[1]  The  overruling  of  that  ground  of  the 
special  demurrer  relating  to  the  joining  of 
the  two  causes  of  action  is  assigned  as  error. 
Comp.  Laws,  1907,  $  2961,  so  far  as  material 
here,  provides:  "The  plaintiff  may  unite  In 
the  same  complaint  several  causes  of  action, 
legal  or  equitable,  or  both,  where  they  all 
arise  out  of:  •  *  •  Injuries,  with  or 
without  force,  to  person  and  property,  or  ei- 
ther." Here  we  have  a  plain,  unambiguous 
statement  of  what  causes  of  action  may  be 
Joined  in  one  complaint  Can  any  one  suc- 
cessfully contend  that  the  injuries  set  forth 
In  the  foregoing  complaint  do  not  squarely 
come  within  that  portion  of  the  section  we 
bare  quoted  above?  We  think  not  We 
think  the  statute  Is  so  clear  that  neither  ar- 
gument nor  authorities  can  be  required  to 
show  that  the  two  causes  of  action  were 
properly  Joined  in  the  complaint  In  giving 
the  rie^t.  to  Join  different  causes  of  action 
our  statute  differs  from  those  of  some  of  the 
other  states.  We  are  clearly  of  the  opinion 
that  upon  the  ground  that  two  causes  of  ac- 
tion were  Improperly  joined  the  trial  court 
committed  no  error  in  overruling  the  special 
demurrer. 

[2]  Nor  do  we  think  the  court  erred  In 
holding  that  the  complaint  was  not  vulner- 
able to  a  special  demurrer  upon  the  ground 
that  It  was  ambiguous,  unintelligible,  and 
uncertain.  True  it  is  that  there  are  portions 
of  the  complaint  that  are  inartlficlally  drawn 
and  the  language  is  not  as  clear  and  precise 
as  it  could  have  been.  Yet,  taking  the  com- 
plaint as  a  whole^  it  Is  no  more  faulty  in 
that  regard  tlian,  in  the  nature  of  things, 
pleadings  of  that  character  frequently  are. 
It  would  be  quite  as  Impracticable  to  at- 
tempt as  it  is  imi)08sible  to  force  attorneys 
into  preparing  what  may  be  called  perfect 
pleadings.  While  no  doubt  the  ordinary 
rules  of  pleading  should  be  enforced,  yet 
courts  could  easily  create  much  more  harm 
than  they  could  prevent  by  insisting  upon 
too  strict  a  rule  with  respect  to  the  precision 
of  statement  that  should  be  used  in  plead- 
ings. In  that  regard  it  is  safe  to  say  that 
we  had  "rather  bear  those  ills  we  have  than 
flee  to  those  we  know  not  of."  We  remark 
tliat  the  complaint  already  contained  some 
statements  of  evidentiary  facts;  and  wliat 
counsel's  criticism  really  amounts  to.  If  it 
were  allowed,  is  that  the  respondent  should 
be  required  to  plead  stUl  further  evidentiary 
facta  The  complaint  was  sufficiently  clear 
and  specific  to  advise  appellant  of  the  wrongs 
be  was  «>harged  with  and  of  tbe  rdief  de- 


manded, and  we  cannot  see  how  he  could 
Iiave  been  prejudiced  in  any  way  by  the  over- 
ruling of  tbe  latter'  ground  of  bia  special 
demurrer. 

[3]  This  brings  ns  to  the  general  demurrer. 
Counsel  for  appellant  strenuously  insist  that 
this  case  comes  within  the  rule  laid  down  In 
the  case  of  Buford  v.  Boutz,  6  Utah,  591,  18 
Pac.  633,  affirmed  in  133  U.  S.  320,  10  Sap. 
Ot  305,  33  L.  Ed.  618.    In  that  case  It  was 
in  effect  held  tiiat  the  uninclosed  uncultivat- 
ed lands  of  the  West  wlilch  practically  form 
a  part  of  the  public  domain  although  owned 
by  private  owners,  are  nevertheless  not  gov- 
erned by  the  same  rules  respecting  trespasses 
committed  on  them  by  cattle  or  other  ani- 
mals going  thereon  and  eating  the  grasses 
and  herbage  therefrom  as  are  the  inclosed 
or  cultivated  lands.    It  Is  held  that  merely 
to  permit  cattle  to  graze  on  uninclosed  and 
uncultivated  lands  does  not  constltate  a  tres- 
pass upon  real  estate  as  that  term  was  gen- 
erally understood  and  applied  at  common  law 
or  some  general  statute.    In  view  of  that  de- 
cision counsel  contend  ttiat  their  client  liad  a 
right  to  turn  his  sheep  out  on  the  pablic 
domain,  and  that  if  they  went  upon  respond- 
ent's uninclosed  and  uncultivated  lands   to 
eat  the  grasses  that  were  growing  thereon, 
respondent  had  no  legal  cause  for  complaint. 
While  the  rule  laid  down  in  the  Buford  Case, 
supra,  has  in  effect  been  reaffirmed  by  this 
court  in  a  much  later  case,  yet  In  tbe  latter 
case  tbe  conditions  under  which  the  owner 
of  uninclosed  and  uncultivated  lands  can  re- 
cover   damages    for    trespasses    committed 
thereon  are  clearly  and  fuHy  stated.      See 
Jones  V.  Blytbe,  33  Utah,  362,  93  Pac.  994. 
The  ruling  in  that  case  is  clearly  reflected 
in  the  first  headnote,  which  is  as  follcws : 
"Though  under  Rev.  Stat  1898,  i  20,  provid- 
ing that  if  sheep,  etc,  shall  trespass  on  the 
premises  of  any  person,  except  where  such 
premises  are  not  inclosed  by  a  lawful  fence 
in  counties  in  which  a  fence  is  required   by 
law,  the  party  aggrieved  may  recover  dam- 
ages by  action  or  by  distraining,  as  therein 
provided,  an  owner  of  sheep  is  not  liable  for 
damages    resulting    from    an    unintentional 
trespass  on  uninclosed  lands  in  a  county  In 
vtrhich  a  fence  law  is  in  force,  yet  he  is  liable 
where  he  Intentionally  drives  his  sheep   on 
such  land." 

[4]  If  in  the  case  at  bar  appellant's  sheep, 
without  his  knowledge,  had  casually  strayed 
upon  respondent's  lands  in  question,  and  had 
eaten  the  grasses  and  herbage  growing  there- 
on, then  the  case  would  come  within  the  rule 
laid  down  in  the  Buford  Case.  According  to 
tbe  allegations  of  the  complaint  however, 
which,  for  the  purposes  of  the  general  de- 
murrer, are  admitted,  appellant  willfully  and 
Intentionally  drove  his  sheep  onto  resiiond- 
ent's  lands  and  kept  them  there  against  the 
protests  of  respondent  for  the  express  pur- 
pose of  liavlng  them  eat  the  grasses  and 
herbage  growing  thereon.    It  certainly  musfc 
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be  conceded  that  under  the  allegations  of  the 
complaint  In  this  case  respondent  conld  hare 
proved  the  very  facts  which  this  court  held 
were  Bu£Sclent  to  entitle  the  owner  of  lands 
to  recover  In  Jones  ▼.  Blythe,  snpra.  These 
facts  are  stated  In  the  second  headnote  of 
that  case  as  follows:  "Evidence  In  an  action 
for  damages  caused  by  sheep  trespassing  on 
premises  held  to  show  that  the  owner  of  the 
sheep,  after  being  notified  to  keep  them  off 
the  premises,  willfully  drove  them  thereon 
and  kept  them  there  till  they  had  eaten  and 
destroyed  much  of  the  grass."  In  our  opinion 
the  allegations  of  the  complaint  brings  this 
case  sqnaiely  within  the  rule  laid  down  In 
the  last  case  referred  to.    . 

[I]  Respondent's  counsel,  however,  contend 
that  the  demurrer  was  properly  overruled 
because  appellant's  sheep  were  trespassing 
b7  merely  going  onto  respondent's  lands  In 
question,  and  that  such  was  the  case  al- 
though appellant  did  not  know  such  to  be  the 
fact,  and  did  not  know  the  bonndaries  of  re- 
spondent's lands.  In  other  words,  they  con- 
tend that  the  same  rule  applies  to  the  lands 
In  question  that  would  apply  to  cultivated 
farm  lands  In  this  state  as  provided  In  Oomp. 
iLaws  1907,  i  20,  to  which  reference  Is  made 
In  Jones  v.  Blythe,  supra.  We  have  already 
pointed  out  that  this  court  la  committed  to 
a  contrary  doctrine.  Section  20  aforesaid 
should  be  given  a  reasonable  oonstmctlon  and 
application,  and  we  are  still  of  the  opinion 
that  the  construction  and  application  given 
it  In  Jones  v.  Blythe,  supra,  is  both  Just  and 
practlcaL  To  hold  that  the  Legislature  in- 
tended the  provisions  of  section  20  to  have 
any  application  to  the  arid  unlnclosed  and 
uncultivated  lands  of  this  state  Is  tanta- 
mount to  holding  that  the  Legislature  In- 
tended to  i>ass  unjust  and  oppressive  laws. 
There  are,  perhaps,  no  less  than  50,000  to 
75,000  square  miles  of  arid  unlnclosed  and 
uncultivated  lands  in  this  state,  most  of 
which  Is  still  held  by  the  general  government, 
and  on  which  animals  have,  from  time  im- 
memorial, gone  at  will  for  the  purpose  of 
eating  the  small  amount  of  grass  and  herbage 
growing  thereon.  'Respondent's  lands  come 
within  the  vast  area  of  arid  lands  aforesaid, 
and  the  mere  fact  that  he  may  be  the  own- 
er of  the  lands  described  in  the  complaint 
does  not  change  their  character  in  the  least 
degree.  Nor  does  that  fact,  standing  alone, 
give  him  any  special  rights  as  against  ani- 
mals that  are  not  Intentionally  driven  or 
kept  thereon  against  his  wilL  It  la  only 
when  animals  are  driven  onto  or  kept  on  his 
lands  against  his  consent  that  he  has  any 
legal  cause  for  complaint  It  is  his  protest 
or  refusal  to  consent  that  makes  the  owner 
of  mdi  animals  a  wrongdoer  and  liable  for 
damages.  The  rights  and  duties  aforesaid 
ulae  out  of  the  nature  of  things  in  this  arid 
country.  However,  when  one  is  warned  to 
keqt  Us  animals  off  certain  lands  whldi  are 
owned  by  another,  and  whldi  are  pointed  out 
by  the  latter  to  the  former,  tb»  former  can- 


not complain  if  he  Is  held  liable  for  the 
damages  he  may  canse  to  such  other  by  in- 
tentionally having  his  animals  eat  and  de- 
stroy the  grass  and  herbage  growing  upon 
such  land.  It  would  be  cause  for  complaint, 
however,  if  it  were  held  that  he  must  keep 
his  animals  off  arid  unlnclosed  and  unculti- 
vated lands  at  his  peril  the  moment  such 
lands  passed  into  private  ownership.  Such 
a  rule,  under  the  conditions  prevailing  In 
this  state,  would  be  unreasonable  and  oppres- 
sive. For  the  reasons,  therefore,  that  under 
the  allegations  of  the  complaint  the  appellant 
was  charged  with  willfully  and  Intentionally 
driving  and  keeping  his  sheep  on  respond- 
ent's lands  in  question  against  the  latter'a 
will  and  consent,  the  general  demurrer  was 
properly  overruled. 

[I]  Appellant  also  contends  that  the  dis- 
trict court  committed  numerous  errors  in 
its  charge  to  the  Jury,  and  in  refusing  ap- 
pellant's requests  to  charge.  As  already 
stated,  this  appeal  is  upon  the  Judgment  roll 
without  a  bill  of  exceptions.  Appellant  asks 
na  to  review  bis  exceptions  to  the  charge 
and  to  the  refusals  to  charge  as  requested 
upon  the  certificate  of  the  court's  stenog- 
rapher who  certifles  that  certain  exceptions 
were  taken  to  the  instructions  given  by  the 
court,  and  also  to  the  refusal  of  the  court 
to  give  certain  requests  offered  by  appellant, 
which  certificate  Is  included  in  the  Judgment 
roll.  Such  a  certificate  cannot  legally  be 
made  a  part  of  the  Judgment  roll.  Excep- 
tions to  instructions  given  or  to  the  refusal 
of  requests,  like  all  other  exceptions  which 
are  not  preserved  by  force  of  the  statute, 
must,  in  order  to  be  available  for  review 
in  this  court,  be  served  on  the  adverse  party, 
and  settled  and  allowed  as  a  bill  of  excep- 
tions, and  certified  by  the  trial  Judge  within 
the  time  and  in  the  manner  provided  by  the 
statute.  The  court's  stenographer  cannot 
settle  a  bill  of  exceptions.  The  precise  ques- 
tion here  presented  was  passed  on  by  this 
court  in  Snow  r.  Tarpey,  25  Utah,  126,  09 
Fac.  718,  where  it  was  held  that  exceptions 
inserted  in  the  Judgment  roll,  as  was  done  in 
this  case,  cannot  be  considered  by  this  conrt 
on  appeal.  While  it  is  true  that  both  the 
instructions  given  by  the  court  and  the  re- 
quests offered  by  the  parties,  if  filed,  are 
a  part  of  the  Judgment  roll,  yet  this  is  not 
true  of  the  exceptions  to  either.  The  excep- 
tions mnst  be  settled  and  allowed  by  the 
trial  Judge  as  before  stated.  For  the  rea- 
son that  such  was  not  done  in  this  case,  we 
cannot  review  the  exceptions  to  the  instruc- 
tions, nor  those  to  the  refusal  of  the  requests. 

[7]  By  what  we  have  said  we  do  not  mean 
to  convey  the  idea  that,  in  order  to  have  a 
bill  of  exceptions  settled  and  allowed,  a 
party  is  required  to  include  in  it  aU  or  any 
particular  part  of  thS  evidence  given  or 
proceedings  had  at  the  triaL  All  that  he  is 
required  to  do  is  to  Include  such  exceptions, 
and  the  evidence  bearing  thereon,  if  any, 
as  he  desires  this  court  to  review,  whether 
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few  or  many,  and  prepare,  serre,  and  have 
his  bill  allowed  and  certified  within  the  time 
and  In  the  manner  provided  by  onr  statute. 

While  from  a  mere  cursory  examination  of 
some  of  the  Instructions  we  are  Impressed 
that  the  district  Judge  misconceived  and  mis- 
stated the  law,  yet  we  are  powerless  to  cor- 
rect the  errors  for  the  reasons  before  stated. 

It  follows,  therefore,  that  the  Judgment 
should  be,  and  It  accordingly  Is,  affirmed, 
with  costs  to  respondent 

McOABT;,  a  J.,  and  STRAUP,  J^  concur. 


STATE  ex  rel.   SPARKS   et  al.  v.   STATE 

BANK  &  TRUST  CO.  et  aL 

ESMERALDA  COUNTT  v.   WILDES. 

(No.  2,083.) 

(Supreme  Conrt   of  Nevada.     Dec.  22,  1913.) 

1.  Afpeai.  and  Ebrob  (I  I*)— BlOHT  TO  Ap- 
FEAi/— Basis  of  Rioht. 

The  right  of  appeal  to  the  Supreme  Court 
is  based  entirely  on  statute,  and  that  court  is 
prohibited  from  taking  jurisdiction  onlesa  the 
appellant  has  the  statutory  right  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f$  1-A;  Dec.  Dig.  S  1.*] 

2.  Appeai  and  Ebbob  (8  151»)— Pebson  Aa- 
OBIEVKD — Receives. 

Under  Rev.  Laws,  {  6327,  providing  that 
any  party  aggrieved  may  appeal,  a  receiver  ap- 
pomted  to  take  over,  administer,  and  wind  up 
the  affairs  of  a  bank  could  not  appeal  trom  an 
order  directing  the  preferential  payment  of  a 
claim  on  the  ground  that  the  claimant's  de- 
posit in  the  bank  was  special  and  not  a  general 
deposit,  since,  while  the  receiver  may  appeal 
where  his  commissions  or  other  allowances  are 
affected,  where  he  is  interested  in  the  fund  to 
be  distributed  as  a  creditor,  or  where  the  in- 
crease or  diminution  of  the  whole  fund  in  his. 
hands  is  involved  and  such  increase  or  diminu- 
tion would  inure  to  the  benefit  or  loss  of  all 
the  crieditors,  he  is  not  interested  in  the  adjust- 
ment of  the  equities  of  the  various  claimants,  as 
be  represents  all  of  the  creditors,  and  not  any 
one  or  any  class. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  947-952;  Dec  Dig.  | 
151.*1 

8.  RsoEivEBa  (g  81*)— Dtrnsa  ot  Becbivsb. 

It  is  the  duty  of  a  receiver  appointed  to 
take  over  the  affairs  of  an  insolvent  Institution 
to  carefully  and  faithfully  collect,  protect,  and 
enhance  tbe  assets  of  the  institution^  and  to  ad- 
minister its  affairs  to  the  end  that  its  creditors 
may  receive  what  is  justly  due  them,  and  that 
its  stockholders  If  any  there  be  may  receive  tbe 
residue. 

[Ed.  Note.— For  other  cases,  see  Beceivets, 
Cent  Dig.  I  150;   Dec.  Dig.  {  81.» 

For  other  definitions,  see  Words  and  Phraaea, 
vol.  7,  pp.  5993-5997;   vol.  8,  pp.  7780,  7781.] 

4.  BeOEIVEBS      (J     196*)— COMPEWSATIOH     TOB 

Sebvicgs  and  Expenses. 

A  receiver  appointed  to  take  over  the  af- 
fairs of  an  insolvent  institution  is  entitled  to 
proper  compensation  for  his  services  and  to  an 
equitable  allowance  for  administrative  expenses. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  {{  387,  389-391;   Dec  Dig.  {  196.*] 

6.  Afpeai.  and  Ebbob  ({  151*)— Biosn  to  Af - 

PEAI^"AOGBn:VED"— 'Ghievanok.  " 

Tbe  word  "aggrieved"  in  Rev.  Laws,  |  S327, 
authorizing  any  party  aggrieved  to  appeal,  re- 


fers to  a  substantial  grievance,  a&h  tbe  imposi- 
tion of  some  injustice,  illegal  obligation,  or  bar- 
den,  or  the  denial  of  some  equitable  or  legal  right, 
constitutes  a  "grievance"  within  the  contempla- 
tion of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.    {f   947-«52;    Dec.   Dig.   f 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  271-273;   voL  8,  p.  7569;   vol  4,  p. 
31653 
6.  Affbai.  and  Ebbob  (|  1*)— JuBisoionoir 

or  AppkIaLatk  Coubt. 

Where  no  right  of  appeal  is  given  by  stat- 
ute, the  Supreme  Court  cannot  invest  itself  with 
jurisdiction,  however  anxious  it  may  be  to  do 
BO,  or  however  urgent  the  matter  may  be,  and 
the  lower  court  by  granting  permission  to  ap- 
I>eal,  cannot  authorize  the  Supreme  Court  to 
take  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1-4;   Dec  Dig.  |  1.*] 

Appeal  from  District  Court,  Ormsby  Comi- 
ty ;   Frank  P.  Langan,  Judge. 

Proceedings  by  the  State,  on  relation  of 
John  Sparks  and  others,  against  tbe  State 
Bank  &  Trust  Company  and  o]:her8.  In  which 
the  defendant  bank  was  adjudged  Insolvent 
and  a  receiver  appointed,  and  In  which  Es- 
meralda county  filed  an  Intervening  petition. 
From  an  order  directing  the  preferential 
payment  of  the  Intervening  petitioner's 
claim,  Frank  L.  Wildes  as  receiver,  appeals. 
Appeal  dismissed. 

History  of  the  Case. 

On  October  23,  1907,  the  State  Bank  ft 
Trust  Compan;?^,  a  corporation,  which  had 
theretofore  been  engaged  In  the  general 
banking  business  with  its  i^lnctpal  place 
of  business  at  Carson  City,  Ormsby  county, 
Nev.,  was  adjudged  insolvent  by  the  dis- 
trict court  of  the  first  Judicial  district.  In 
and  for  Ormsby  county.  The  State  Bank  & 
Trust  Company,  as  a  corporation,  had,  prior 
to  tbe  date  mentioned,  conducted  and  main- 
tained branches  in  several  parts  of  the  state, 
one  of  which  was  located  in  Ooldfleld,  Es- 
meralda county.  Subsequent  to  the  action 
of  the  district  court  In  adjudging  the  institu- 
tion Insolvent,  and  on  the  18th  day  of  May, 
1908,  the  court  appointed  Frank  L.  Wildes 
receiver  of  the  Insolvent  instltutloD.  There- 
after tbe  said  Wildes  duly  qualified  as  re- 
ceiver and  entered  npon  the  discharge  of 
his  duties. 

On  October  19,  1911,  the  petitioner,  Esmer- 
alda county,  filed  Its  original  petition  In  the 
district  court  of  the  first  Judicial  district, 
by  which  said  petition  the  county  prayed 
the  court  to  decree  that  a  certain  sum  of 
money,  to  wit,  the  sum  of  ^870.03,  alleged 
to  have  been  deposited  by  the  county  treas- 
urer of  Esmeralda  county  In  tibe  Ooldfleld 
branch  of  tbe  State  Bank  &  Trust  Company, 
be  held  to  be  a  special  deposit,  and  that  tbe 
court  make  an  order  directing  the  receiver 
of  the  State  Bank  &  Trust  Company  to  pay 
Esmeralda  county  the  sum  of  $4,870.03,  with 
costs.    To  an  amended  petition  filed  by  E^ 


•For  othar  cases  see  same  topic  and  section  NUUBES  la  Dec  Dig.  *  Am,  Dig.  Key-No.  Series  *  Bep'r  Indi 
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neralda  oounty  u  petitioner,  tbe  reoelTer, 
Wildes,  answered,  denying  that  tbe  money 
placed  by  the  county  treaaorer  of  Ebmeralda 
county  in  tbe  Goldfleld  branch  of  tbe  State 
Bank  St  Tnut  Company  was  placed  on  spe- 
cial deposit,  or  for  safe-keeping;  or  that  tbe 
tune  was  recelTed  or  accepted  by  tbe  State 
Bank  ft  Tmst  Company  as  a  spedal  deposit, 
or  for  safe-keeping.  In  his  answer,  tbe  re- 
ceiTer  admitted  that  tbe  som  qoedfled  had 
been  deposited  with  the  State  Bank  ft  Tmst 
Company  at  its  Qoldfleld  branch  by  B. 
Hardy,  the  county  treasurer,  but  doiied  that 
the  same  was  deposited  for  tbe  use  and  bene- 
fit of  the  county. 

A  hearing  on  the  petition  was  conducted 
before  the  court,  at  tbe  conclnsion  of  which 
the  court  rendered  Judgment  In  favor  of 
petitioner  county,  and  entered  its  decree 
that  the  sum  of  $4,870.03  was  received  by 
the  Goldfleld  branch  of  the  State  Bank  ft 
Tmst  Company  from  SL  Hardy,  county  treas- 
arer  of  Esmeralda  county,  as  a  special  de- 
posit; that  the  same  was  a  preferred  claim 
hi  favor  of  Esmeqilda  county  and  against 
the  assets  of  the  State  Bank  ft  Trust  Com- 
pany, which  came  into  the  bands  of  the  re- 
ceiver, Wildes;  tbat  the  sum  of  $874  had 
been  paid  by  said  recelTer  on  said  cljiim  by 
way  of  dividends;  tbat  there  remained  a 
balance  due  Bsmoralda  county  on  said  pre- 
ferred daim  of  $8,886.08.  Whereupon  an 
order  was  made  by  the  said  court  directing 
the  said  Frank  L  Wildes,  receiver  of  the 
State  Bank  ft  Trust  Company,  to  pay  to 
Esmeralda  county  the  sum  of  $3,896.03  out 
of  any  funds  on  deposit  in  his  hands  as  re- 
cover and  to  reimburse  said  county  for  its 
costs  expended  in  the  proceeding.  Following 
the  service  of  this  order  upon  the  receiver,  the 
court  made  an  order  that  the  said  Frank  L. 
Wildes,  as  receiver  of  the  State  Bank  ft 
Trust  Company,  be  permitted  to  appeal  to 
this  court  from  the  decision  and  Judgment 
theretofore  entered. 

Following  the  perfecting  of  the  api>eal  on 
the  part  of  the  receiver,  Esmeralda  county, 
the  petitioner  and  respondent  herein,  filed 
Its  motion  to  dismiss  the  appeal  upon  the 
ground  that  the  appellant  Frank  L.  Wildes, 
u  receiver,  Iiad  no  interest  in  the  proceed- 
ings; that  he  was  not  an  aggrieved  party 
within  the  meaning  of  section  6327,  Revised 
Laws;  that  neither  the  order  of  the  district 
court  directing  tbe  receiver  to  pay  Esmer- 
alda county  the  sum  of  money  stated,  nor 
the  order  adjudging  the  said  sum  a  special 
deposit,  or  preferred  claim,  were  orders 
from  which  an  appeal  could  be  prosecuted 
under  the  laws  of  Nevada. 

Mack,  Green  ft  Heer,  of  Reno,  for  an>el- 
>UL  U.  A.  DUUn,  Dlst  Atty.,  of  Goldfleld, 
for  reqwndent 

UcCARRAN,  J.     til  The  right  of  appeal 
to  this  eoart  is  one  based  oitlrely  on  stat- 
ute, and  this  court  Is  iwohlbited  from  taking 
I87P^28 


Jniladictlon  nnleas  the  party  appealing  baa, 
in  the  first  instance,  the  statutory  right  of 
api>eal. 

[2]  Section  6327  Revised  Laws  of  Nevada 
prescribes:  "Any  party  aggrieved  may  ap- 
peal In  the  caaee  pcesctlbed  in  this  title. 
The  party  appealing  shall  be  known  as  tbe 
appellant,  and  the  adverse  party  as  the  re- 
qiondenL" 

In  the  case  of  Kapp  v.  Kapit,  81  Nev.  70, 
80  Pac.  1077, 21  Ann.  GasL  089,  this  court  dted 
approvingly  its  former  decision  rendered  in 
the  case  of  the  State  v.  Langan,  29  Nev. 
468,  81  Pac.  737,  wberdn  It  said:  "An  ap- 
peal to  this  tribunal  is  a  matter  purely  of 
statutory  right,  and,  nnleas  authorized  by 
statute,  any  attempted  appeal  taken  from  an 
order  not  appealable  la  void,  and  therefore 
ooold  not  confer  any  Jurisdiction  upon  this 
court  to  act" 

The  right  of  recetveis  to  appeal  fiom  or- 
ders of  the  court  by  which  they  were  ap- 
pointed has  been  variously  dealt  with  by 
the  several  Jurisdictions.  Ttie  Supreme 
Court  of  California,  in  the  light  of  a  ipedal 
provMon  of  the  Code  of  CItU  Procedure  in 
tbat  state  (section  868,  Code  of  Civil  Pro- 
oednre),  held  that  an  order  directing  a  pay- 
ment of  a  preferred  claim  Is  appealable.  In 
re  Sndth,  117  Cal.  606,  48  Paa  466.  It  was 
a  rule  under  tbe  old  chancery  practice,  and 
this  rule  is  adhered  to  in  states  where  that 
practice  is  unchanged  by  statute,  tbat  a  re- 
ceiver may  appeal  from  any  order  where 
such  order  might  affect  bis  proper  duties. 
It  is  almost  universally  held  tbat  a  receiver 
may  appeal  from  any  order  which  affects  bis 
personal  rights,  such  as  passing  upon  bis  ac- 
counts, or  fixing  his  fees  or  compensation. 
In  the  case  of  People  v.  St  Nicholas  Bank, 
77  Hun,  168,  28  N.  Y.  Snpp.  407,  the  court 
held  that  a  receiver,  having  a  right  to  apply 
to  the  court  for  instruction,  was  entitled  to 
instmction  by  the  entire  court,  and  therefore 
might  appeal  from  a  special  to  a  general 
term.  This  decision,  however,  was  rendered 
in  the  light  of  a  system  of  procedure  peculiar 
to  the  statutes  of  New  York.  In  an  in- 
stance where  the  estate  as  a  whole  is  inter- 
ested, the  receiver  thereof  may  appeal  from 
a  Judgment  against  him  officially.  In  a  case 
where  an  action  is  commenced  by  a  party  not 
interested  in  the  estate,  tbe  receiver  may 
appeal  from  an  order  establishing  the  party's 
claim  against  the  estate.  In  a  contest  be- 
tween two  sets  of  creditors  as  to  the  distri- 
bution of  the  funds,  the  receiver  has  no  In- 
terest and  is  not  entitled  to  the  right  of  ap- 
peal. Alderson  on  Receivers,  S  246;  Bat- 
tery Park  Bank  v.  Western  Carolina  Bank, 
127  N.  C.  432,  37  S.  B.  461. 

Speaking  upon  this  subject  the  Supreme 
Court  of  North  Carolina  in  tbe  Battery 
Bank  Case,  supra,  a  case  somewhat  analo- 
gous to  the  one  at  bar,  said:  "The  receiver 
is  tbe  agent  of  tbe  court  Its  Judgment  is 
full  protection  to  him,  and  it  is  a  rare  case 
tbat  he  can  be  Justified  to  appealing,  and 
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certainly  he  la  not  when,  as  In  this  Instance, 
the  question  la  merely  between  two  sets  of 
creditors  as  to  the  distribution  of  the  fond." 

In  the  case  at  bar  the  petitioner  county 
sought  to  have  itself  placed  In  that  set  of 
creditors  who,  by  reason  of  the  nature  of 
their  deposits  with  the  defunct  Institution, 
were  entitled  to  have  their  claims  adjudged 
to  be  preferred  and  thereby  segregated  from 
that  other  set  of  creditors  who,  by  reason 
of  the  nature  of  their  deposits  with  the  in- 
stitution, were  general  creditors  and  only 
entitled  in  law  to  share  pro  rata  the  accumu- 
lation or  residue  of  the  estate.  As  we  have 
already  stated,  a  recelTer  in  an  Instance  of 
this  character  has  the  right  of  appeal  when 
the  court,  of  which  he  is  the  representatiye, 
charges,  or  refuses  to  allow,  items,  by  wblcb 
action  the  court  does  him  wrong  personally. 
His  right  of  appeal,  however,  is  limited  to 
that  peculiar  class  of  orders  or  decisions  in 
wliich,  or  by  reason  of  which,  he  is  the  per- 
son interested,  or  may  be  personally  affected, 
or,  by  which  the  estate  as  a  whole  is  af- 
fected. 

A  receiver  appointed  by  a  court  to  col- 
lect the  assets  of  an  Insolvent  institution 
and  to  administer  its  affairs  cannot  be  said 
to  be  personally  interested  in  the  segregation 
or  distribution  of  the  funds  that  may,  by 
reason  of  his  activities,  or  the  performance 
of  his  duties,  come  into  his  hands,  unless  he 
occupies  the  dual  capacity  of  both  creditor 
and  receiver,  in  which  Instance  his  right  of 
appeal,  as  a  creditor,  from  an  order  or  de- 
cree of  the  lower  court  might  be  sustained 
upon  the  theory  that,  being  personaHy  in- 
terested in  the  prorating  or  distribution  of 
the  estate,  he  could  invoke  by  appeal  or  re- 
view a  mandate  of  the  higher  court  to  en- 
force a  right  of  which  he  might  have  been 
deprived  by  the  lower  court,  or  to  relieve 
him  of  a  wrong  inflicted  upon  liim.  As  re- 
ceiver, acting  in  his  official  capacity,  and 
without  personal  interest,  he  is  bound  by 
the  orders  of  the  court  of  which  he  is  the 
appointed  representative  when  those  orders 
affect  only  those  parties  who,  by  reason  of 
their  relationship  as  creditors,  are  interested 
in  the  equitable  distribution  of  the  estate, 
and  in  no  wise  affect  him  personally. 

If  a  receiver  in  a  case  of  this  kind  may 
apiteal  from  one  order,  the  result  of  which 
would  not  affect  him  personally,  may  he  not 
with  equal  propriety  appeal  from  every  or^ 
der,  and  thereby  Increase  his  expenses  and 
multiply  his  attorneys'  fees  to  the  injury  of 
the  legitimate  creditors  and  the  unnecessary 
depletion  of  the  estate?  In  the  case  of  Chi- 
cago Title  Sc  Trust  Company,  Receiver  of  the 
Jas.  H.  Walker  Co.,  v.  Jos.  Caldwell,  58  111. 
App.  219,  the  appellate  court  of  Illinois  in 
passing  upon  tlilB  identical  question  said: 
"We  cannot  sanctiou,  even  by  silence,  the 
idea  that  a  receiver  may  set  up  in  opposi- 
tion to  the  court,  bis  theories  of  bow  the 
assets  shall  be  disposed  of.  Next  we  will 
have  derks  appealing  from  directions  of  the 


courts  to  enter  orders,  unwise  In  the  opin- 
ion of  the  clerks." 

[S,  4]  Where^  as  in  tliis  instance,  a  re- 
ceiver is  appointed  to  take  over  the  affairs 
of  an  Insolvent  institution,  he  is  not  appoint- 
ed for  the  purpose  of  representing  any  one 
individual  or  class  of  individuals  as  against 
the  others.  It  is  tils  duty  under  his  ap- 
pointment as  receiver  to  carefully  and  faith- 
fully collect,  protect,  and  enhance  the  as- 
sets of  the  institution,  and  to  administer 
its  affairs  to  the  end  tliat  its  creditors  may 
receive  wliat  is  Justly  due  them,  and  that 
its  stockholders,  if  any  there  l>e,  may  receive 
the  residue.  He  is  entitled  to  proper  compdn- 
sation  for  his  services  as  he  is  also  entitled 
to  an  equitable  allowance  for  administra- 
tive expenses,  and,  where  an  order  of  court 
Is  entered  with  reference  to  either  of  these, 
they  being  matters  in  which  he  is  personally 
interested,  he  lias  the  right  of  appeal  from 
such  orders,  if  be  believes  himself  aggrieved. 
As  is  stated  by  Mr.  Alderson  in  his  work  on 
Receivers,  the  receiver  has  the  right  of  ap- 
peal with  respect  to  any  claim  asserted  by  or 
against  the  estate,  from  any  decree  which 
affects  his  personal  rights,  but  not  from  any 
order  or  decree  declaring  the  respective  equi- 
ties of  the  parties  to  the  suit  Alderson  on 
Receivers,  p.  315. 

In  the  case  of  the  First  National  Bank  of 
Pocatello  V.  C.  Bunting  et  al.,  7  Idaho,  27,  68 
Pac.  929,  1106,  the  Supreme  Court  of  Idaho, 
passing  upon  this  question  in  a  case  very 
much  analogous  to  the  one  at  bar,  and  in 
which  an  appeal  was  taken  by  a  receiver 
from  orders  made  by  the  lower  court  direct- 
ing ttiat  moneys  deposited  in  the  insolvent 
institution  by  county  treasurers  and  which 
had  come  into  the  hands  of  the  receiver  be 
turned  over  to  the  several  counties,  said:  "It 
should  be  borne  in  mind  that  this  is  not  an 
action  against  the  receiver  but  that  in  this 
action  the  receiver  was  appointed.  Then 
the  receiver  has  no  personal  interest  in  the 
Judgments  from  which  he  appeals.  It  is  of 
no  personal  Interest  to  the  receiver  whether 
he  pays  the  money  mentioned  in  the  several 
Judgments  to  the  respondent  counties,  or 
whether  be  pays  them  to  the  general  credi- 
tors. It  was  his  duty  to  obey  the  orders  of 
the  court  appointing  him,  of  which  he  is  only 
an  agent  He  had  no  right  to  appeal  from 
said  orders." 

[I]  It  must  be  observed  that  our  statute 
prescribes  that  parties  aggrieved  may  appeal. 
The  word  "aggrieved"  refers  to  a  substantial 
grievance.  The  imposition  of  some  injustice, 
or  Illegal  obligation  or  burden,  by  a  court, 
upon  a  party,  or  the  denial  to  bim  of  some 
equitable  or  legal  right  would  constitute  a 
grievance  in  the  contemplation  of  this  stat- 
ute. Wilson  V.  Board  of  Regents,  etc,  46 
Colo.  100,  102  Pac.  1088. 

The  segregation  of  creditors  into  classes 
with  reference  to  the  priority  or  preferment 
of  their  claims,  or  an  order  directing  the  pay- 
ment of  a  certain  claim  in  preference  to  oth- 
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era,  or  an  order  adjudicating  a  certain  claim 
to  be  preferred  as  against  othetB  that  ma^ 
|je  merely  general,  are  not  snch  orders  as 
affect  a  recelTer  in  an  instance  -of  this  char- 
acter, to  tbe  extent  of  denying  him  person- 
ally some  claim  of  right  ^ther  to  property 
or  person,  or  of  imposing  upon  him  peiBonal- 
If  some  burden  or  obligation. 

Tbe  Supreme  Court  of  Colorado  In  the  case 
ot  Wilson  ▼.  Board  of  Regents,  supra,  passing 
upon  the  right  of  an  executor  to  aiq;)eal  from 
an  order  directing  partial  distribution  of  an 
estate  said:   "It  is  not  apiiarent  that  ajwel- 
lant  is  thus  affected  by  the  order  complained 
of.    He  is  not  concerned  in  the  slightest 
degree,  in  any  legal  sense,  with  the  question 
of  the  proposed  partial  distribution  of  the 
residnnm  of  said  estate.    *    *    *    He  has  no 
personal  Interest  in  It;    he  acts  purely  In  a 
representative  and  official  capacity.    •    *    * 
If  the  contention  of  the  appellant  is  correct 
mi  to  be  upheld,  the  power  is  placed  in  the 
hands  of  such  a   representative  official   to 
indefinitely  tie  up  and  postpone  the  settle- 
ment and  distribution  of  any  estate,  where 
no  dispute  of  substance  wliatever  exists,  and 
upon  fflmsy  and  trifling  pretexts,  in  the  in- 
terest only  of  one  seeking  in  his  official  ca- 
pacity to  retain  possession  of  the  property 
involved.    The  law  does  not  contemplate  or 
approve  such  action,  and  courts  should  nei- 
ther allow   nor   sanction  it   when  properly 
called  to  their  attention.    •    •    •    The  order 
of  the  court  below  is  a  full  and  complete 
protection  to  the  executor  for  whatever  he 
may  do,  by  way  of  disposition  of  the  proper- 
ty, within  its  terms.    This  being  true,  what 
possible  Interest  has  he  in  the  further  prose- 
cution of  the  action?" 

As  we  have  already  stated,  there  are  in- 
stances in  which  the  recover  may  rl^tfully 
appeal  from  an  order  of  the  court  of  which 
be  is  the  appointee,  as  for  Instance,  where 
Us  commissions  or  other  allowances  as  trus- 
tee are  affected  by  the  order,  or  where  he  la 
interested  in  the  fund  to  be  distributed  as 
a  creditor,  or  where  the  question  of  the  in- 
crease or  diminution  of  the  whole  fund  in 
bis  bands  as  trustee  is  involved,  and  such  in- 
crease or  diminution  wonld  inure  to  the  bene- 
fit or  loss  of  all  the  creditors. 

The  order  made  by  the  lower  court  in  this 
instance  does  not  affect  the  receiver  for  any 
of  the  reasons  stated  above.  His  commisaionB 
are  not  affected ;  he  is  not  a  creditor,  and  the 
order  does  not  involve  an  Increase  or  diminu- 
tion of  the  estate;  hot,  on  the  other  hand, 
tlie  matter  resolves  itself  into  a  contest  be- 
tween creditors  of  the  Insolvent  Institution, 
vbereln  one  creditor  seeks  to  Iiave  its  claim 
preferred  for  payment  as  against  all  the 
others.  "In  such  a  case,"  says  the  Supreme 
Oonrt  of  Maryland,  "the  trustee  has  no  right 
to  intervene,  and  It  is  not  Ills  duty  to  pro- 
long the  lltlgatlotn.  The  creditors  whose 
lights  are  affected  are  the  proper  persons 
to  appeaL"  Frey,  Trustee,  v.  Shrewsboiy 
Savinga  loatitDtion.  68  Md.  161. 


It  was  held  by  the  Supreme  Court  of  Mary- 
land in  the  case  of  Knabe  v.  Jolmson,  107 
Md.  618,  08  AU.  421,  in  passing  upon  an  ap- 
peal taken  in  a  proceeding  similar  to  the 
one  at  bar,  tliat  snch  an  order  was  one  sim- 
ply affecting  the  distribution  of  the  funds 
in  tbe  hands  ot  the  receiver  among  two  class- 
es of  persons  entitled  thereto  and,  as  such 
an  order  in  no  wise  affected  the  compensa- 
tion of  the  receiver,  or  any  personal  right 
that  he  might  have,  or  his  duty  in  serving 
the  whole  estate,  he  was  not  entitled  to  prose- 
cute an  appeal.  In  this  respect  the  court 
said:  "Bis  holding  is  the  holding  of  tbe 
court  from  whom  the  possession  was  taken. 
*  *  *  His  appointment  is  not  to  oust  any 
iwrty  of  Ilia  right  to  possession  of  the  prop- 
erty, but  merely  to  retain  it  for  the  benefit 
of  tbe  part7  who  may  ultimately  appear  to 
be  entitled  to  it;  and  when  that  is  as- 
certained, tbe  receiver  will  be  considered  as 
his  receiver." 

A  petition  in  a  case  of  this  character  is 
merely  an  appeal  to  the  lower  court  to  de- 
termine and  adjudicate  the  respective  equi- 
ties of  the  parties  who  may  be  creditors  of 
the  insolvent  institution,  and,  when  such  ad- 
judication and  determinatiou  has  been  made, 
to  require  its  servant,  the  receiver,  to  carry 
out  the  orders  of  the  court  made  pursuant 
to  such  determination.  When  the  determina- 
tion has  been  made  and  the  order  issued,  it 
constitntee  the  investiture  by  reason  of 
which  and  under  authority  of  which  the  acts 
of  the  receiver  cannot  he  questioned.  It  is 
true  that  one  or  more  of  thel  creditors,  the 
party  or  parties  really  interested  in  the  pro- 
ceedings and  affected  by  the  order,  might  ap- 
peal from  the  order  but  the  receiver  not 
being  a  party  affected  should  stand  indiffer- 
ent and  not  a  partisan.  His  duty  is  to  all 
the  parties  in  common;  he  should  not  be- 
come an  advocate  of  one  creditor  against 
another  or  ot  one  class  of  creditors  against 
another. 

[I]  The  api>ellant  contends  here  that  as  the 
court  made  an  order  allowing  the  receiver  to 
appeal,  and  as  such  appeal  is  taken  pursuant 
to  the  authority  and  order  of  the  lower  court, 
therefore  the  appeal  should  be  heard  and 
determined.  We  see  no  merit  In  this  conten- 
tion. The  power  of  this  court  to  hear  and 
determine  matters  on  appeal  is  prescribed  by 
statute.  It  is  a  question  of  Jurisdiction,  and 
tills  Jurisdiction  is  one  with  which  this  court 
cannot  invest  itself,  however  anxious  the 
court  might  be  so  to  do  or  however  urgent 
the  matter  might  be.  No  order  of  the  lower 
court,  no  sanction,  or  permit,  can  authorize 
tills  court  to  take  cognizance  of  a  matter  on 
appeal,  unless  the  right  of  appeal  clearly  ap- 
pears as  a  matter  of  law. 

While  it  is  true  that  in  this  case  the  re- 
cover, appointed  by  the  court  to  take  over 
and  administer  and  wind  up  the  affairs  of 
the  defunct  institution,  was  invested  with 
general  powers  to  perform  his  duties  to  the 
end  that  all  the  estate  and  assets  might  be 
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collected,  conserved,  and  thereafter  properly 
distrlbnted,  nevertheleBB,  this  conference  of 
power  conveyed  no  beneficial  title  upon,  or 
interest  In,  the  receiver.  There  was  no  duty 
Imposed  upon  him  to  assert  the  rights  of  one 
creditor  or  class  of  creditors  over  those  of 
another  in  respect  to  the  common  fnnd,  nor 
In  respect  to  their  partlcnlar  claim  or  pref- 
erence. Knabe  v.  Johnson  et  aL,  107  Md. 
616,  69  AQ.  420;  State  ex  rel.  Miller,  Attor- 
ney General  v.  People's  State  Bank,  22  N.  D. 
583,  135  N.  W.  196. 

In  the  case  of  State  ex  r^  Miller  t. 
People's  Bank,  supra,  the  Supreme  C!onrt  of 
North  Dakota,  in  considering  a  matter  iden- 
tical with  the  one  at  bar,  and  In  a  case  where 
the  conditions  and  circumstances  were  almost 
analogous,  sustained  their  former  decision  In 
the  case  of  Hoffman  v.  Bank  of  BUnot,  4  N. 
D.  473,  61  N.  W.  1031,  wherein  they  de- 
clared that  a  recover,  being  an  oflScer  of 
the  court,  in  matters  of  this  character  must 
assume  an  indifferent  attitude  as  between 
creditors  of  the  estate;  and  where  one  cred- 
itor seeks  to  have  his  claim  preferred  as 
against  another,  or  as  against  all  the  others, 
and  the  court  determines  and  decides  In  fa- 
vor of  his  dalm  and  orders  the  receiver 
to  pay  the  claim,  the  effect  of  the  order 
neither  enhances  nor  diminishes  the  assets 
of  the  Insolvent  institution  as  a  whole.  The 
relative  rights  of  the  respective  claimants 
with  reference  to  the  distribution  of  the  as- 
sets are  the  only  things  that  are  determined 
by  the  order,  and,  on  this  subject,  the  re- 
ceiver is  without  interest,  and,  being  a  dis- 
interested party,  as  between  the  claims  of 
the  creditors  of  the  estate,  he  is  not  a  party 
aggrieved  and  hence  cannot  maintain  an  ap- 
peal from  the  order  of  the  court  appointing 
him. 

The  doctrine  as  laid  down  in  tlie  case  of 
State  ex  rel.  Miller  v.  People's  State  Bank, 
supra,  and  which  is  especially  applicable  in 
the  case  at  l>ar  by  reason  of  the  fact  that 
the  conditions  are  analogous  Is  a  doctrine 
that  has  been  generally  Indorsed  to  a  degree 
of  considerable  uniformity  by  the  courts  of 
last  resort  to  which  the  matter  lias  been  pre- 
sented. Milton  J.  Foreman,  Receiver,  et  al. 
V.  Defrees,  Brace  &  Rltter,  120  III.  App. 
486;  Jno.  W.  Sutton,  Receiver,  v.  Louis  Wel)- 
er,  100  IlL  App.  360;  First  Nat  Bank,  etc., 
V.  O.  Bunting,  7  Idaho,  27,  69  Pac.  029,  1106 ; 
Bates  V.  Ryberg  it  al.,  40  Cal.  463;  Frey, 
Trustee,  v.  Shrewsbury,  eta,  58  Md.  151 ;  Wil- 
son V.  Board  of  Regents,  46  Oolo.  100, 102  Pac. 
1088;  Battery  Pari  Bank  v.  Western  Caro- 
lina Bank,  127  N.  C.  432,  87  S.  B.  461; 
Dorsey  v.  Slbert,  93  Ala.  812,  0  South.  288; 
Bosworth  V.  Terminal  Rd.  Ass'n,  80  Fed.  969, 
26  C.  C.  A.  279. 

In  the  case  of  Bosworth  v.  Terminal  Rd. 
Ass'n,  supra,  the  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit,  having 
under  consideration  the  question  of  the  right 
of  a  receiver  to  appeal,  where  the  court  be- 
low made  an  order  similar  to  the  one  ap- 


pealed from  in  this  oise-at  bar,  said:  "While 
it  is  true  that  a  receiver  is  the  instramoit 
of  the  court  for  the  conservation  of  the  es- 
tate which  the  court  lias  taken  into  its  pos- 
session fbr  admlnlstratioii,  it  is  also  true 
that  in  a  sense  he  represoits  all  the  paitiee 
in  Interest  His  duty  is  to  defend  the  estate 
against  all  claims  wlilch  he  deems  to  be  un- 
just His  duty  is  to  conserve  the  estate  u 
a  whole  for  its  distribution  by  the  court 
among  those  who  shall  be  adjudged  to  be  en- 
titled. He  represents  the  estate,  with  right 
to  sue  to  recover  demands  due  to  it,  \rith 
right  to  defend  it  against  claims  asserted. 
In  this  respect  we  concur  with  the  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit,  that 
this  duty  carries  with  It  the  right  and  the 
duty.  In  case  of  doubtful  claim,  to  take  the 
Judgment  of  the  court  of  last  resort  •  •  • 
This  right  and  duty  should,  however,  be 
limited  in  its  exercise  to  those  cases  in  wfaldi 
the  estate,  as  a  whole,  is  interested  to  enforce 
a  right  or  to  defend  against  a  claim  asserted. 
In  respect  to  many  matters  the  receiver  has 
no  right  of  appeal,  while  in  respect  to  others 
his  right   of  appeal   may  not  be  gainsaid. 

•  •  •  The  true  line  of  demarcation  we 
think  to  be  this:  He  has  the  right  of  appeal 
with  respect  to  any  claim  asserted  by  or 
against  the  estate,  for  therein  he  is  the  repre- 
sentative of  the  entire  estate.  He  lias  the 
right  of  appeal  from  any  decree  which  affects 
his  personal  right  for  therein  he  has  an  in- 
terest But  he  has  not  the  right  of  appeal 
from  a  decree  declaring  the  respective  eqni- 
ties  of  parties  to  the  suit  He  should  therehi 
be  indifferent  and  not  a  partisan.  His  duty 
is  to  all  parties  in  common.  He  should  not 
become  an  advocate  of  one  against  another." 
This  case,  decided  by  the  Circuit  Court  of 
Appeals  for  the  Seventh  Clrcalt  was  by  writ 
of  certiorari  carried  to  the  Supreme  Conrt  of 
the  United  States;  and  that  court  speaking 
through  Mr.  Justice  Brewer,  declared  that 
in  that  particular  action,  It  being  one  in 
which  a  receiver  was  appointed  on  the  fore- 
closure of  a  mortgage  to  take  charge  of  the 
mortgaged  property,  the  proper  entry  shonld 
have  been  an  afflrmance  of  the  decree  ratha 
than  a  dismissal.  In  speaking  of  the  right  of 
the  receiver  generally  to  appeal  the  court 
said:  "He  may  likewise  defend  the  estate 
against  all  claims  whldi  are  antagonistic  to 
the  rights  of  either  party  to  the  suit  w'*' 
Ject  to  the  limitation  that  he  may  not  in  such 
defense,  question  any  order  or  decree  of  the 
court  distributing  burdens  or  apportioning 
rights  between  the  parties  to  the  suit  ot  any 
order  or  decree  resting  upon  the  discretion 
of  the  court  appointing  him.  •  •  •  Nei- 
ther can  he  question  any  sut)sequent  order  or 
decree  of  the  court  distributing  the  estate  in 
his  hands  between  the  parties  to  the  salt 

•  •_  *  He  is  to  stand  indifferent  between 
the  parties,  and  may  not  be  heard,  either  in 
the  court  which  appointed  liim  or  in  the  ap- 
pellate court,  as  to  the  rightfulness  of  any 
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order  whldi  k  a  wmn  order  of  dlatribotlon 
between  the  parttes."  Boeworth  ▼.  Terminal 
R(L  A^'n.  174  U.  S.  182,  10  Snp.  Ct  626,  48 
L.  Ed.  011. 

BaTlng  conclnded  that  the  rectfvw  In  an 
action  of  thU  kind  Is  not  a  party  aggrieved 
is  tlie  contemplation  of  the  statute,  and  can- 
not, therefore,  proaecate  an  appeal  to  this 
eoort  from  an  order  of  this  Character,  we 
bare  determined  to  dismiss  the  appeal.  Any 
creditor  or  aiyr  set  of  creditors  of  the  In- 
Mdrent  bank  might  have  appeared  in  the  low- 
er conrt  imisoant  to  the  notice  given  at  the 
time  of  the  hwiring  of  this  matter  and  resist- 
ed the  making  of  the  order,  and  It  was  within 
their  power  to  prosecnte  an  appeal  to  thla 
court  from  anch  order,  they  being  properly 
the  parties  aggrieved. 

While  it  is  our  opinion,  without  determin- 
ing the  matter,  that  on  the  record  as  It  is 
disclosed,  the  Judgment  of  the  lower  court 
abonld  have  been  afllrmed  in  tills  Instance, 
yet  the  seriousness  and  Importance  of  the  re- 
sult of  dismissing  an  appeal  in  cases  of  this 
goieral  diaracter  causes  as  rather  to  reflect 
on  the  absence  of  a  law  which  would  provide 
for  a  better  protection  for  the  creditors  and 
thdr  respective  interests.    The  receiver  bdng 
by  rule  prohibited  from  taking  sides  with 
one  creditor  or  set  of  creditors  against  anoth- 
er, and  being  required  to  remain  neutral  in 
an  adloD  of  this  character,  and  therefore 
being  deprived  of  the  prlvll^e  of  appeal,  it 
appears  to  us  regrettable  that  some  power  is 
not  vested  in  the  court  appointing  a  recover, 
in  a  case  of  this  kind,  whereby,  at  the  very 
time  of  the  appointment  of  the  recover,  or 
ou  occasions  when  the  court  might  deem  it 
essential,  it  might  appoint  some  agent,  either 
selected  by  the  creditors  or  by  the  court, 
irhoae  fta^  it  would  be  solely  to  represent 
the  creditors  sQwrate  and  apart  from  the  re- 
ceiver, and  who  might  be  empowered,  by  rea- 
son of  his  representative  capacity,  to  prose- 
cote  an  appeal  so  that  the  sanction  or  guid- 
ance of  the  court  of  last  resort  might  be  af- 
forded not  only  to  the  recover,  as  the  repre- 
ientattve  of  the  estate,  bat  also  to  the  court 
appointing  him. 

It  is  manifest  from  the  order  made  by  the 
lower  court  In  this  case  that  It  was  the  desire 
of  that  Goort,  if  the  statute  permitted  It,  that 


this  court  aboold  pass  npon  Ua  flmdlngs  and 
conclaslons  in  this  matter,  bat,  however  boie- 
fldal  such  a  review  might  be,  the  Jurisdiction 
of  this  court  is  fixed  by  the  Constitution  and 
the  statute.  It  therefore  follows  that  the  up- 
peal  In  this  case  must  be  dismissed.' 
It  is  so  ordered. 

NOBCROSS,  J,  ooncan. 

TALBOT,  C.  J.    I  concur  in  the  order. 


STATE  ex  rel.   SPARKS  et  aL    v.   STATB 

BANK  &  TRUST  CX).  et  aL 

INGALLS  v.  WILDE& 

(No.  2,0e2.) 

(Supreme  Court  of  Nevada.    Dec.  22,  1018.) 

Appeal  from  District  Ooart,  Ormsby  Coun- 
ty;   Frank  P.  lAugan,  Judge. 

Proceedings  by  the  State,  on  relation  of 
John  Sparks  and  others,  against  the  State 
Bank  ft  Trust  Company  and  others,  in  which 
the  defendant  bank  was  adjudged  insolvent 
and  a  receiver  appointed,  and  In  which  W. 
A.  Ingalls  filed  an  Intervening  petition. 
From  an  order  granting  the  relief  asked  for 
In  the  intervening  petition,  Frank  L.  Wildes, 
as  receiver,  appeals.    Api>eal  dismissed. 

Mack,  Green  ft  Heer,  of  Reno,  for  appel- 
lant Sweeney  ft  Morehouse,  of  Reno,  for 
re^tondent. 

McOARRAN,J.  The  question  of  the  right 
of  the  receiver  to  appeal  In  this  case  having 
been  raised  by  the  respondent,  and  the  mat- 
ter Involved  being  analogous  to  that  deter- 
mined by  this  court  In  the  case  of  the  State 
of  Nevada  ex  rel.  John  Sparks  et  aL  v. 
State  Bank  ft  Trust  Company  et  aL  (bring  No. 
208S)  187  Pac.  400,  and  the  decision  therrin  be- 
ing determinative  of  the  question  of  appeal  as 
involved  in  tills  case,  it  follows  from  the  rea- 
soning as  laid  down  therein  that  the  appeal 
should  be  dismissed. 

It  is  so  ordered. 


TAIiBOT,  a  J., 

cur. 


and  NORCBOSS,  J.,  con- 
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STATB  T.  PATCHBN  et  aL     (No.  2,079.) 
(Snpreme  Court  of  Nevada.     Dec.  22,  1913.) 

1.  BUBOI.ABT     (J     41»)  — EVIDBNCB  — WEXOHT 
AND   SUrFTCIENCT. 

On  a  trial  for  burglary,  evidence  AeM  suf- 
ficient to  support  a  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  H  94-103,  109;    Dec  Dig.  {  4l.»l 

2.  BUSGLABT    (5    41*)  —  SUFFXCIENOT   OV    BfVI- 
DENCE — NONCONSENT  OW  OWNEB. 

On  a  trial  for  breaking  and  entering  a  ci- 
gar store  with  intent  to  steal,  evidence  held 
sufScient  to  show  that  tlie  owners  of  the  store 
did  not  consent  to  the  larceny,  although  one 
of  them  testified  as  a  witness  and  did  not  di- 
rectly testify  that  he  did  not  consent,  especial- 
ly where  he  testified  that  he  did  not  know  who 
broke  into  the  store. 

[Bd.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  {!  94r-103,  109;   Dec.  Dig.  i  41.*] 

8.   BUBQLABT     (i    46*)  —  IHBTBUOTIOHS  —  BLE- 

HENTB  OF  Offense. 

Rev.  Laws,  i  6634,  provides  that  every 
person  who  enters  any  house,  etc.,  or  other 
building  with  intent  to  commit  larceny  or  any 
felony  Is  guilty  of  burglary.  Section  ©835  pro- 
vides that  every  person  so  unlawftilly  entering 
or  breaking  and  entering  any  such  building 
shall  be  deemed  to  have  done  so  with  intent 
to  commit  larceny  or  a  felony,  unless  such  en- 
try is  explained  by  satisfactory  testimony  to 
have  been  made  tnthout  criminal  intent  On 
a  trial  for  burglary,  an  instruction  that,  to 
constitute  burglary,  it  was  not  necessary  to 
prove  that  defendants  or  either  of  them  actu- 
ally stole  any  goods  contained  in  the  store  al- 
leged to  have  been  burglarized,  and  that  the 
gist  of  the  crime  was  the  entering  of  the  store 
with  intent  to  steal  the  goods  contained  there- 
in, "regardless  of  the  fact  whether  or  not  there 
was  an  actual  stealing  of  the  said  goods,"  was 
modified  hj  drawing  a  line  through  the  quoted 
words.  Held,  that  the  instruction  as  modified 
was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Burglaty, 
Cent  Dig.  §S  111-120;   Dec.  Dig.  J  46.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  pp.  908-911;   voL  8,  p.  7503.] 

4.  Cbiminai.  Law   (J  834*)  —  Wbixten   In- 

8TBDC!TI0NS— FOBM. 

The  manner  in  which  the  conrt  modified 
an  instruction  by  drawing  a  line  through  the 
stricken  words  instead  of  erasing  or  totally 
obliterating  them  was  not  error,  where  had 
such  words  not  been  stricken,  the  instruction 
would  have  been  correct,  and  it  was  manifest 
that  it  was  the  court's  intention  to  eliminate 
them. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^  Cent  Dig.  U  2013,  2014;    Dec.  Dig.  { 

6.  Cbiminal  Law   (1   834*)  —  WBrrrEN  Ih- 

8TRUCTI0.NB— FOBM. 

The  practice  of  modifying  instructions  by 
striking  out  portions  thereof  in  such  manner 
as  to  leave  the  words  stricken  ont  legible 
should  not  be  followed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2013,  2014;  Dec.  Dig.  § 
834.*] 

6.  Cbiminal  Law  (|  666*)— Wbioht  o»  Evi- 
dence— Stateuents  of  Defendants. 

On  a  trial  for  burglary,  an  officer  testified 
that,  between  2  and  3  o'clock  in  the  morning, 
he  was  attracted  by  the  sound  of  breaking 
glass,  and  saw  two  men  at  a  cigar  store;  that 
he  and  another  officer  went  up  the  street  and 
found  defendants  standing  at  the  dfar  store; 
that  some  merchandise  was  on  the  window  sill, 


commonly  used  as  a  counter,  and  some  on  the 
sidewalk;  that  gum  of  the  kind  and  character 
contained  in  a  showcase  which  was  broken  was 
found  on  the  person  of  one  defendant;  that 
one  of  the  defendants  had  a  fresh  bleeding 
wound  on  one  of  his  fingers;  that  one  of  them 
said  he  was  going  to  buy  some  tobacco  and 
the  other  said  be  and  his  partner  found  the 
stuff  on  the  sidewalk.  Held  that,  though  these 
explanations  by  defendants  were  proved  by 
the  state,  the  state  was  not  bound  thereby  and 
their  weight  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  918,  1258;  Dec  Dig.  { 
556.*] 

Talbot,  C.  J.,  dissenting  in  part 

Appeal  from  District  Court,  Washoe  Coun- 
ty;  Thomas  F.  Moran,  Judge. 

Charles  Patcben  and  another  were  convict- 
ed of  burglary  In  the  first  degree,  and  they 
appeal.    AJSnned. 

Thomas  E.  Kepner,  of  Reno,  for  appel- 
lants. George  B.  Thatcher,  Atty.  Oen.,  for 
the  State. 

McCARRAN,  J.  This  Is  an  appeal  from 
the  judgment  of  the  second  judicial  district 
court  and  from  the  order  of  that  conrt  deny- 
ing appellants'  motion  for  a  new  trial.  Ap- 
pellants were  convicted  of  burglary  In  the 
first  degree,  after  having  been  tried  on  an  in- 
dictment, the  charging  part  of  which  reads 
as  follows:  "That  said  defendants  on  the 
10th  day  of  March,  A.  D.  1913,  or  thereabouts, 
and  before  the  finding  of  this  Indictment,  at 
and  wltliln  said  county  of  Washoe,  state  of 
Nevada,  did  then  and  there,  willfully,  unlavv-- 
fnlly,  feloniously,  and  burglariously  enter 
that  certain  store  situate  at  the  southeast 
comer  of  Commercial  row  and  Virginia 
street.  In  the  city  of  Reno,  county  of  Washoe, 
state  of  Nevada,  with  the  intent,  then  and 
there,  to  steal,  take,  and  carry  away  the 
goods  and  chattels  of  Joseph  Caton  and  A.  J. 
Caton,  copartners  doing  business  under  the 
firm  name  and  style  of  Joseph  Caton  &  Son, 
in  the  said  store  contained;  the  aforesaid 
store  being  then  and  there  owned  by  and  in 
the  use,  possession,  and  occupancy  of  tne 
said  Joseph  Caton  &  Son." 

The  appellants,  in  this  case,  after  verdict 
and  before  judgment,  moved  the  court  for  a 
new  trial  upon  several  grounds,  one  of  which 
was  that  the  verdict  of  the  jury  was  con- 
trary to  the  evidence,  and  was  not  sustained 
by  the  evidence  introduced  In  the  case,  for 
the  following  reasons :  "Tben  Is  no  evidence 
In  this  cause,  and  was  no  evidence  before 
said  jury,  to  show  nonconsent  of  the  owners, 
or  alleged  owners,  of  said  goods  and  chattels, 
to  the  alleged  larceny,  and  it  Is  a  well-estab- 
llBhed  rule  of  law  that,  where  the  owner  Is 
called  as  a  witness.  In  a  case  where  the  In- 
dictment diarges  a  burglarious  entry  with 
Intent  to  commit  larceny,  circumstances  tend- 
ing to  show  nonconsent  will  not  suflSce,  and 
the  failure  of  the  owner  to  testify  as  to  non- 
consent  is  fatal." 


*7or  other  cases  see  sama  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serlea  &  Rep'r  Indexes 
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(1, 2]  As  appears  from  the  transcript  and 
proceedings  of  tbe  trial  Joseph  Caton,  the 
senior  member  of  the  firm  of  Jos.  Caton  & 
Son,  and  one  of  the  owners  of  the  dgar  store 
alleged  to  have  been  burglarized,  was  called 
as  a  witness  In  behalf  of  the  state,  and  testi- 
fied at  length  as  to  the  location  of  the  dgar 
stoie,  the  time  at  which  he  left  the  place  on 
tbe  evening  of  the  9th  of  March  (the  night 
before  the  burglary),  as  to  having  locked  the 
place  with  a  padlock  at  the  time  of  leaving ; 
and  he  farther  testified  to  having  been  called 
OD  the  tdei^one  by  a  member  of  the  police 
force  at  abont  2:30  on  the  morning  of  tbe 
10th,  and  as  to  having  Immediately  gone  to 
the  dgar  store  and  having  found  the  outside 
window  broken.  The  last  question  propound- 
ed to  the  witness  Oaton  by  the  state  was  as 
follows:  "Q.  Do  yon  know  of  your  own 
knowledge  who  broke  into  It?  A.  No,  I  do 
not" 

The  testimony  of  Capt  Chas.  Tremblay, 
one  of  the  arresting  oSBcers  In  this  case.  Is 
to  the  effect  that  between  2  and  3  o'clock  on 
the  morning  of  the  10th  of  March,  be  was  In 
front  of  the  Arcade  Saloon,  a  distance  of  140 
or  iSO  feet  from  the  dgar  store  alleged  to 
have  been  burglarized.  His  attention  was 
directed  by  the  sound  of  breaking  glass. 
He  looked  up  the  street  and  saw  two  men 
at  the  dgar  store,  and  he  then  called  his 
fdlow  officer  and  wemt  up  tbe  street  and 
foond  the  defendants  standing  at  tbe  dgar 
Ktand.  Some  of  the  merchandise  was  on  the 
window  sill,  commonly  used  as  a  counter, 
and  some  was  on  the  sidewalk.  On  the  per- 
son of  defendant  Burke  he  found  two  pack- 
ages of  gum  of  the  same  kind  and  character 
as  that  contained  In  the  showcase  In  the  dgar 
store,  which  showcase  he  also  found  broken. 
At  the  time  of  the  arrest,  the  defendant 
Patchen  had  a  fresh  bleeding  wound  on  one 
of  his  fingers,  and,  as  dlsdosed  by  the  testi- 
mony at  the  preliminary  examination,  the 
officer  discovered  blood  on  some  of  the  arti- 
cles spread  abont  the  window  dlL  At  the 
time  of  making  the  arrest,  the  defendant 
Borke  said  that  he  was  going  to  buy  some 
tobacco.  The  defendant  Patchen,  at  or  about 
tbe  same  time,  said  that  be  and  his  partner 
came  along  and  found  the  stuff  on  the  side- 
walk. 

Counsel  for  appelUints  contends  that  the 
state  failed  to  make  out  its  case  In  that  It 
did  not  show  by  the  witness  Caton  upon  the 
stand  that  the  breaking  and  ratry  were  with- 
out his  consent,  and  In  support  of  their  con- 
tention, after  paying  a  high  tribute  to  the 
Sapreme  Coart  of  Criminal  Appeals  of  the 
state  of  Texas,  dte  the  case  of  Bidge  v. 
State,  66  S.  W.  774,  and  Young  v.  State,  42 
"Cez.  Cr.  B.  301,  69  S.  W.  890. 

It  win  be  observed  from  a  careful  oonsld- 
eratfam  of  the  decisions  rendered  by  the 
Court  of  Criminal  Appeals  of  the  state  of  Tex- 
as tha^  in  dealing  with  the  subject  of  non- 
consoit  in  burglary  cases,  that  court  baa  tak- 


en many  different  potf tlona,  and,  in  fact,  in  a 
very  recent  case  (Brown  v.  State,  58  Tex.  Or. 
R.  336,  125  S.  W.  916)  the  court  hdd  that,  In 
a  trial  for  burglary,  where  the  Indictment 
charges  that  the  burglary  was  with  Intent 
to  steal.  It  is  essential  to  both  allege  and 
prove  the  want  of  consent  of  the  owner  or 
person  In  possession,  but  even  In  that  case 
the  court  held  that  proof  of  nonconsent  might 
be  established  by  drcnmstantlal  evidence 
which  wonld  absolutely  exdude  every  rea- 
sonable presumption  that  the  owner  gave  his 
consent  It  will  be  observed  In  this  recent 
decision  the  court  held  that  In  a  case  where 
the  prosecution  relied  upon  drcnmstantlal 
evidence  to  prove  nonconsent  having  the 
owner  or  party  in  possession  on  the  stand  as 
a  witness.  It  was  necessary,  If  the  defendant 
objected  to  the  proving  of  nonconsent  by  dr- 
cnmstantlal evldmce,  that  he  Interpose  his 
objections  in  the  coart  below,  and  bring  the 
matter  to  the  attention  of  that  court  at  the 
proper  time.  In  this  respect  the  court  said : 
"Thera  Is  no  doubt  of  the  correctness  of  this 
proposition,  and  had  objections  been  made 
in  the  court  below,  and  a  proper  bill  of  ex- 
ceptions reserved,  showing  that  such  drcum- 
stantlal  evidence  was  objected  to  when  ten- 
dered on  the  trial,  this  court  would  have  been 
compelled  to  have  said  that  the  testimony 
was  not  suffident"  It  is  our  Judgment  that 
in  a  case  of  this  kind  the  trial  coart  should 
have  been  apprised  of  the  position  taken  by 
defendants  at  the  proper  time.  As  has  al- 
ready been  stated,  tbe  Court  of  Criminal  Ap- 
peals of  Texas  has  announced  contrary  rules 
on  several  occasions  on  this  subject. 

In  the  case  of  McMahon  v.  State,  1  Tex. 
App.  106,  that  court  said:  "But  it  is  con- 
tended that  the  evidence  does  not  show,  in  a 
satisfactory  manner,  that  the  taking  was 
without  tbe  consent  of  the  owner  of  the  prop- 
erty. Whilst  it  is  conceded  that  the  want  of 
consent  of  the  owner  to  the  taking,  in  a 
charge  of  theft.  Is  a  necessary  Ingredient  to 
the  crime,  yet  it  is  bdieved  that  this  want  of 
consent  may  be  established  by  circumstantial, 
as  well  as  direct,  testimony.  This  we  regard 
as  a  settled  proposition  laid  down  by  the 
elementary  writers,  and  acted  on  by  our  own 
Supreme  Court,  without  variation,  from  the 
decision  In  Henderson  v.  State,  14  Tex.  503, 
down  to  the  present  time." 

In  the  case  of  Ersklne  v.  State,  1  Tex.  App., 
at  page  406,  the  same  court  said :  "It  is  held, 
'when  nonconsent  is  an  essential  ingredient 
In  the  offense,  as  it  Is  here,  direct  proof  alone 
trova  the  i>er8on  whose  nonconsent  is  neces- 
sary can  satisfy  the  rule.  You  ara  put  to 
prove  a  negative,  and  the  very  person  who 
can  swear  directly  to  the  necessary  negative 
mast.  If  possible,  always  be  produced.  Other 
and  inferior  proof  cannot  be  resorted  to  until 
It  Is  impossible  to  procure  the  best  evidence.* 
1  PhUlips  on  Ev.  635.  •  •  •  These  rules 
have  been  so  far  modified,  it  seems,  as  that  the 
want  of  consent  may  be  proved  by  drcum- 
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stanUal  erldence.  •  •  •  But  thla  modl- 
flcation  would  not  do  away  with  the  neces- 
sity of  proving  the  want  of  consent  to  the 
taking,  by  the  person  whose  consent  was 
necessary,  by  either  direct  or  drcnmstantlal 
evidence.  His  consent  being  necessary  to 
authorize  the  taking,  so  as  to  relieve  the  par- 
ty from  the  consequences  of  taking  without 
consent,  his  want  of  consent  might  be  proved 
by  circumstantial  evidence." 

It  must  be  observed  in  the  case  at  bar  that 
appellants  are  charged  with  the  crime  of 
breaking  and  entering  with  intent  to  commit 
larceny.  The  actual  asportation  is  not  charg- 
ed. In  the  case  of  Ridge  v.  State,  relied 
upon  by  appellants,  the  Court  of  Criminal 
Appeals  of  the  state  of  Texas,  In  decid- 
ing that  case,  cited  as  authority  the  case  of 
Wisdom  V.  State,  42  Tex.  Cr.  R.  679,  61  S. 
W.  926,  and  in  the  latter  case  It  appears 
that,  passing  upon  a  similar  question,  they 
decided  that  proof  of  nonconsent  to  the  en- 
try was  not  necessary.  In  the  case  of  Wil- 
lis V.  State,  33  Tex.  Cr.  R.  168,  25  8.  W,  1119, 
the  Court  of  Criminal  Appeals  of  the  state 
of  Texas  held  that  it  was  not  error  on  the 
part  of  the  trial  court  to  refuse  to  charge  the 
Jury  that  the  state  must  prove  the  want  of 
consent  of  the  owners  or  parties  In  posses- 
sion. 

In  the  case  at  bar  It  is  our  judgment  that 
the  circumstances  proven  establish  the  want 
of  consent  almost  conclusively.  The  entry 
was  accompanied  by  the  breaking  of  the 
glass  vrindow.  It  was  accomplished  at  an 
hour  and  time  and  in  a  manner  that  ab- 
solutely precluded  the  idea  of  consent  of  the 
owner  or  party  In  possession.  It  is  manifest 
from  the  record  that  the  entry  was  made 
with  the  Intent  to  do  more  than  merely  en- 
ter, for  it  is  disclosed  that  the  small  show- 
case in  the  Interior  of  ttie  cigar  store  was 
broken  into,  and  on  the  person  of  one  of 
the  defendants  was  found  lockages  of  mer- 
diandise  similar  to  those  contained  In  the 
showcase.  Moreover,  the  testimony  of  wit- 
ness Caton,  who  from  all  the  record  ap- 
pears to  have  been  the  party  In  possession, 
discloses  that  he  had  no  knowledge  as  to 
who  broke  Into  the  dgar  store.  His  answer 
In  this  respect  excludes  all  idea  of  consent 

[S,4]  The  statute  under  which  the  defend- 
ants were  convicted  Is  as  follows: 

Section  6634,  Rev.  Laws:  "Every  person 
who  enters  any  house,  room,  apartment,  ten- 
ement, shop,  warehouse,  store,  mill,  bam, 
stable,  onthonse,  or  other  building,  tent,  ves- 
sel, or  railroad  car,  with  Intent  to  commit 
grand  or  petit  larceny,  or  any  felony,  is 
guilty  of  burglary.  Every  burglary  commit- 
ted in  the  nighttime  Is  burglary  of  the  first 
degree,  and  every  bnrglary  committed  in  the 
daytime  la  burglary  of  the  second  degree," 
etc. 

Section  6635  of  the  Revised  Laws  pro- 
vides: "Every  person  who  shall  onlawfolly 
break  and  enter  or  unlawfully  enter  any 


building  or  structure  enumerated  In  the  last 
preceding  section  shall  be  deemed  to  have 
broken  and  entered  or  entered  the  same  with 
intent  to  commit  grand  or  petit  larceny  or  a 
felony  therein,  unless  such  unlawful  break- 
ing and  entering  or  unlawful  entry  shall  be 
explained  by  testimony  satisfactory  to  the 
jury  to  have  been  made  without  criminal  in- 
tent" 

By  the  last  section,  the  unlawful  breaking 
and  entering  or  the  unlawful  entering  car- 
ries with  It  a  presumption  of  intent  to  com- 
mit larceny.  Circumstances  may  be  present- 
ed by  the  evidence  during  the  course  of  a 
trial  for  such  an  offense,  which  would  elimi- 
nate the  idea  of  criminal  Intent 

Appellants  assign  error  In  the  giving  of 
instruction  No.  9,  principally  upon  the  ground 
that  the  court,  in  modlQrlng  the  instruction. 
Instead  of  erasing  the  portion  which  It  In- 
tended to  eliminate,  struck  the  same  out  by 
drawing  a  line  through  it  The  Instruction 
reads  as  follows:  "You  are  further  instruct- 
ed that  in  order  to  constitute  the  crime  of 
burglary.  It  is  not  necessary  to  prove  that 
the  defendants,  or  either  of  them,  actually 
stole,  took,  or  carried  away  any  of  the 
goods  and  chattels  of  Jos.  Oaton  &  Son,  con- 
tained in  the  store  alleged  In  the  indictment 
to  have  been  burglarized.  The  gist  of  the 
crime  of  burglary  Is  the  entering  of  a  store 
with  the  Intent  to  steal  the  goods  contained 
In  the  said  store,  regardless  of  the  fact 
whether  or  not  there  was  an  actual  stealing 
of  the  said  goods."  Through  the  words  "re- 
gardless of  the  fact  whether  or  not  there 
was  an  actual  stealing  of  the  said  goods"  the 
court  drew  a  line,  and  indorsed  the  instruc- 
tion "Olven  as  modified."  We  can  see  no 
merit  in  appellants'  objection  to  this  In-  , 
Btruction  as  modified,  or  the  manner  in  which 
It  was  modified,  for,  had  the  court  seen  fit 
to  give  the  entire  instruction  without  mod- 
ification or  without  an  attempt  to  eliminate 
the  words  through  which  a  pen  line  was 
drawn.  It  would  have  correctly  stated  the 
law. 

This  court  held  In  the  case  of  State 
V.  Simpson,  32  Nev.  143,  104  Pac.  244,  Ann. 
Cas.  1912C,  115,  that  tiie  offense  of  bnrglary 
is  completed  when  the  house  or  other  boUd- 
Ing  Is  entered  with  the  spedflc  intent  destg- 
nated  in  the  statute.  The  actual  stealing  or 
attempt  to  steal  property  therein  is  only  evi- 
dentiary to  the  criminal  Intent  Hence,  as 
we  have  already  stated,  had  the  court  seen 
fit  to  give  the  entire  Instruction  without 
striking  any  portion  of  it,  no  error  wonid 
have  been  committed,  bat  as  the  court  saw 
fit  to  strike  the  latter  portion  of  the  Instmc- 
tion  by  drawing  a  pen  line  thioogh  tbe 
words.  It  was  thereby  manifest  that  It  was 
the  intention  of  the  court  to  eliminate  those 
words,  and  any  intelligent  person  must  nee* 
essarily  have  so  regarded  it 

[S]  This  manner  of  amending  Instructions 
by  striking  out  ao  as  to  leave  the  words 
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stzl<^en  oat  legible  is  not  to  be  Bubacilbed 
to.  TUa  ia^  practice  that  In  our  Judgment 
gbould  not  be  followed  by  trial  courts.  It  Is 
a  sarlng  of  time  at  the  hazard  of  Injury  and 
perhaps  error. 

[I]  It  Is  the  contention  of  appellants  that 
tb»  prosecution  In  this  case  having  Introduced 
evidence  as  to  statemients  made  by  the  de- 
fendants at  the  time  of  the  arrest,  the  state 
la  bound  by  the  credit  given  to  the  state- 
ments or  admissions  of  appellants  by  offering 
the  atatements  or  admisslona  in  evidence, 
and  cannot  now  insist  upon  the  conviction 
of  anpellants  upon  that  portion  of  the  evi- 
dence which  tends  to  ahow  burglaijr.  If  the 
atatemoits  of  the  defendants,  made  at  the 
time  of  the  arrest,  constituted  the  only  evi- 
dentiary fact  or  circumstance  against  thera, 
tlie  contention  of  appellants  in  this  respect 
might  admit  of  more  serious  consideration. 
Under  the  tlMOiy  of  appellants,  the  state 
wonld  have  been  prednded  from  disproving 
exculpatory  statements  or  admissions  of  the 
parties  at  the  time  of  anest  or  during  the 
actual  perpetration  of  the  crime,  notwith- 
atanding  the  fact  that  such  statements  or  ad- 
missions, even  if  not  introduced  by  the  state, 
could  be  introduced  and  relied  upon  by  the 
accnaed  as  part  of  the  res  gestae.  This  con- 
tention we  think  is  not  well  founded. 

In  the  case  of  Oldham  v.  State,  the  Court 
of  Criminal  Appeals  of  the  state  of  Texas 
in  passing  upon  Uiis  question  said:  "The 
state  la  not  necessarily  bound  by  every  state- 
ment made  by  a  witness  Introduced  by  it, 
but  the  jury  has  a  right  to  consider  «J1  the 
anrronnding  drcumstances."  Oldham  v. 
State,  62  Tex.  Cr.  R.  616,  108  S.  W.  067. 

Where,  in  a  case  of  this  kind,  the  prosecu- 
tion Introduced  statements  made  by  the  ac- 
cnaed as  a  part  of  the  state's  case  in  chief, 
the  weight  to  be  given  to  such  statements  is 
a  qnestiou  for  the  Jury,  and  the  prosecution 
is  not  bound  by  them,  even  though  they  be 
not  shown  to  be  untrue.  Oankyo  Mltsunaga 
T.  People,  54  Colo.  102, 129  Pac.  241.  State- 
ments or  explanations  made  by  the  accused 
at  the  time  of  the  arrest  may  be  introduced 
as  part  of  the  state's  case  in  diief,  but  the 
Improbability  of  the  statements  or  explana- 
tions may  be  so  apparent  that  the  Jury  will 
not  believe  them,  even  though  they  be  not 
contradicted.  Their  reasonableness  is  a  mat- 
ter entirely  for  the  Jury.  State  v.  Mandlch, 
24  Nev.  336,  54  Pac.  516. 

In  a  criminal  case,  the  question  of  the 
guilt  of  the  accused  is  always  with  the  Jury, 
and,  even  if  a  reasonable  explanation  is  giv- 
en, the  defendant  is  not  entitled  to  an  in- 
strnction  that  the  prosecution  must  show 
the  explanation  to  be  false.  Wilson  v.  State 
(Tex.  Cr.  App.)  84  S.  W.  284;  Wheeler  v. 
State,  34  Tex.  Cr.  R.  3S0,  30  S.  W.  913. 

Considering  all  the  drcnmstances  in  tills 
aae  as  they  are  disclosed  by  the  record.  It 
is  our  Judgment  that  the  verdict  of  the  Jury 
In  this  case  was  sapportad  by  tlie  evidence. 


and  we  find  no  error  committed  by  the  trial 
court,  the  nature  of  which  would  be  prejudi- 
cial to  appellants.  It  therefore  follows  that 
the  Judgment  of  the  trial  court  and  the  or- 
der denying  appellants'  motion  for  a  new 
trial  should  be  afflrmed.    It  is  so  ordered. 

TAIiBOT,  C  J.  I  coDcnr  in  tlie  foregoing 
(pinion,  except  as  indicated  herein.  From  a 
conviction  of  burglary  and  an  order  denying 
a  motion  for  a  new  trial  the  defendants  have 
appealed.  On  the  trial  Joseph  Caton,  senior 
member  of  the  firm  of  Caton  *  Son,  and  one 
of  the  owners  of  the  store  bnrglarixed,  tes- 
tlfled  on  belialf  of  the  state  as  to  the  location 
of  the  store  at  the  southeast  comer  of  Com- 
mercial row  and  Virginia  street,  in  the  dty 
of  Reno;  that  he  closed  and  locked  and  left 
the  place  about  11  o'clock  the  night  of  the 
burglary,  and  was  called  up  by  telephone 
by  a  member  of  the  police  force  about  half 
past  2  o'clock  that  night,  and  went  immedi- 
ately to  the  dgar  store,  and  found  that  the 
outside  window  had  been  broken. 

One  of  the  grounds  upon  which  defendants 
moved  for  a  new  trial  was  that  there  was 
no  evidence  to  show  nonconaent  of  the  owners 
of  the  goods  and  chattels,  and  that  "it  is  a 
well-estabUshed  rule  of  the  law  that,  where 
the  owner  is  called  as  a  witness  in  cases 
where  the  indictment  charges  a  burglarious 
entry  with  intent  to  commit  larceny,  cir- 
cumstances tending  to  show  nonconsent  will 
not  suffice,  and  the  failure  of  the  owner  to 
testify  as  to  nonconsent  is  fatal."  In  support 
of  this  contention  we  are  referred  more 
especially  to  Texas  cases,  holding  that,  If 
obtainable,  the  testimony  of  the  owner  that 
he  did  not  consent  must  be  supplied.  These 
opinions  are  not  in  harmony  with  others  in 
that  state,  and  are  contrary  to  the  common 
law  and  the  practice  prevailing  in  most  of 
the  other  states.  It  is  somewhat  unusual 
to  find  conflicting  opinions  of  the  same  court, 
written  by  the  same  Judge,  published  in  the 
same  report  In  McMahon  v.  State,  1  Tex. 
App.  105,  and  in  Rains  v.  States  T  Tex.  App. 
588,  it  was  held  that  the  owner  need  not  be 
called  to  prove  nonconsMit;  and  in  Brsklne 
V.  State,  1  Tex.  App.  406,  and  Ja^son  y. 
State,  7  Tex.  Appi  368,  it  was  held  that  he 
must  be  called.  In  Wilson  v.  State,  12  Tex. 
App.  487,  it  was  held  that  both  the  owner 
and  possessor  mnst  be  called,  if  available, 
t>efore  resorting  to  drcumstantlal  evidence. 
Among  the  other  cases  in  that  state  which 
are  not  in  harmony  are  Wisdom  v.  State,  42 
Tex.  Cr.  R.  578,  61  S.  W.  926;  Bowling  v. 
SUte,  13  Tex.  App.  338;  Henderson  v.  State. 
14  Tex.  504;  Dresch  v.  State,  14  Tex.  App. 
176;  and  Williamson  v.  State,  13  Tex.  App. 
514.  The  cases  in  Texas  holding  that  there 
must  be  direct  evidence  of  the  nonconsent  of 
the  owner,  and  the  one  in  Nebraska  so  hold- 
ing, which  has  been  overruled,  apparently 
resulted  from  Phillips  on  Evidence,  635, 
which  followed  an  early  case  in  England 
which  was  afterwards  repudiated  and  never 
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became  the  law  generally  In  that  country. 
In  the  English  case,  R.  t.  Rogers,  2  Camp. 
654,  under  an  Indictment  for  coursing  a  deer 
without  the  consent  of  the  owner,  It  was 
held,  in  the  year  1811,  that  the  owner  must 
be  called  to  negative  the  consent;  but  in 
cases  15  years  later,  R.  v.  Hazy,  2  O.  &  P. 
468,  for  cutting  timber  without  the  owner's 
consent,  and  in  R.  t.  Allen,  1  Moo.  C.  R.  O. 
164,  for  killing  deer  without  the  owner's 
consent,  it  was  held  that  direct  evidence 
of  nonconsent  of  the  owner  or  landlord  was 
not  required.  In  Nebraska,  following  Phil- 
lips on  Evidence  and  the  early  English  case^ 
it  was  held  that  the  owner  must  be  called  to 
prove  that  he  did  not  consent  Rema  t. 
State,  62  Neb.  876,  72  N.  W.  474;  Perry  v. 
State,  44  Neb.  415,  63  N.  W.  26.  later  the 
Supreme  Court  of  that  state  declined  to 
adhere  to  that  rule,  and  in  Wlegrefe  v. 
State,  66  Neb.  23,  92  N.  W.  161,  and  Yon 
Syoc  V.  State,  69  Neb.  622,  96  N.  W.  267, 
said:  "All  the  circumstances  surrounding 
the  alleged  larceny  were  Inconsistent  with 
a  taking  with  the  consent  of  the  owners; 
and  want  of  consent  may  be  inferred  from 
circumstances  shown  in  evidence,  as  well 
as  by  direct  testimony  that  none  was  given." 

In  Hurst  v.  Territory,  16  OkL  600,  86  Pac. 
280,  it  was  held  that,  under  an  Indictment 
for  larceny  of  an  animal,  it  was  not  neces- 
sary to  allege  or  prove  the  nonconsent  of  the 
owner  of  the  stolen  property.  See,  also.  State 
V.  Booth,  46  Mont  334,  127  Pac.  1017.  In 
People  V.  Davis,  97  Cal.  194,  31  Pac.  1109, 
after  citing  People  v.  Nelson,  66  CaL  82,  the 
court  said:  "  The  money  was  in  the  posses- 
sion of  Ah  Chung,  and  was  taken  from  his 
person  by  the  defendants.  Therefore  it  was 
presumptively  his  property,  and  that  was 
sutficlent  proof  of  ownership.'  Under  the  Pe- 
nal Code  of  this  state,  it  is  not  necessary  to 
allege  in  the  indictment  or  information  that 
the  property  was  taken  against  the  will  of 
the  owner.  There  is  notiiing  found  in  the 
definition  of  larceny  to  that  effect" 

The  question  Is  considered  by  Prof.  Wig- 
more  at  section  2089,  vol.  3,  of  his  work  on 
Evidence,  in  which  he  says:  "At  the  sugges- 
tion of  two  eminent  American  writers  and 
judges,  based  upon  a  single  English  ruling 
afterwards  repudiated,  a  rule  came  near  to 
be  built  np  that,  on  a  charge  of  larceny,  the 
evidence  that  the  taking  was  done  against 
the  owner's  consent  must  include  the  owner's 
testimony  as  an  Indispensable  element 
•  •  •  This  proposed  rule — which  might 
perhaps  be  more  correctly  classed  as  a  rule 
of  preference — ^had  but  a  slight  foundation. 
Premised  by  certain  unimportant  English  ^rul- 
ings as  to  the  burden  of  proof  in  showing  a 
negative,  there  came  a  single  tentative  rul- 
ing requiring,  in  proof  of  nonconsent,  the  tes- 
timony of  the  person  whose  nonconsent  was 
affirmed.  This  was  afterwards  wholly  re- 
pudiated in  England.  Nevertheless  the  ap- 
proval of  the  eminent  wrlten  above  quoted 


gave  the  question  a  vogue  in  this  conntry, 
and  left  it  a  living  one  long  after  the  sug- 
gestion had  been  negatived  in  England.  In 
at  least  three  Jurisdictions  the  suggestion 
seems  to  have  become  the  law,  and  perhaps 
in  one  or  two  others.  In  the  remainder,  no 
notice  of  the  suggestion  has  in  general  been 
taken.  So  far  as  the  policy  of  it  is  concern- 
ed, there  is  nothing  to  be  said  In  its  favor. 
The  accused  is  amply  protected  by  the  rule 
of  reasonable  doubt,  and  the  proposed  role 
merely  adds  an  unnecessary  complication  and 
an  opportunity  for  contriving  a  verbal  trap 
for  the  Judge  in  his  instructions  to  the  Jury." 

At  section  762a,  Bishop's  New  Criminal 
Procedure,  it  is  said:  "At  common  law,  ex- 
cept under  such  special  circumstances  as  will 
vary  the  rule  only  to  outward  appearance,  If 
the  owner  of  a  chattel  consento  to  another's 
taking  it  such  taking  cannot  be  larceny.  If 
the  consent  was  given  it  is  matter  simply  of 
defense.  Hence  nonconsent  is  not  averred  in 
the  indictment,  and  it  need  not  be  proved.  But 
in  a  few  of  our  states  there  are,  aa  in  Texas, 
statutory  larc^iles  whereof  nonconsmt  is  an 
affirmative  element;  thus,  'wlthont  tiie  eon- 
sent  of  the  owner.'  Then  nonconsent  must  be 
alleged  by  the  prosecutor  and  proved.  In 
such  a  case,  while  we  have  seeming  rulings 
that  the  agent  or  his  owner  must  be  called  to 
the  nonconsent,  the  better  doctrine  accepts, 
as  adequate  In  law,  circumstantial  evidence 
and  the  testimony  of  other  wltnesaea." 

In  order  that  the  righta  of  accused  per- 
sons may  be  properly  safeguarded,  there  is 
no  necessity,  under  a  statute  like  ours,  which 
does  not  require  it  for  the  enforcement  of  so 
strict  a  rule  as  one  requiring  the  owners  and 
possessors  of  property  stolen  or  burglarised 
to  take  the  stand  and  testily  directly  that 
they  did  not  consent    In  this  day  and  gen- 
eration,   when    an    accused    person    in   this 
country  is  allowed  counsel  and  to  take  the 
stand  and  have  witnesses  produced  in  his  be- 
half, and  when  the  state  is  required  to  sat- 
isfy every  one  of  12  disinterested  Jurors  be- 
yond a  reasonable  doubt  that  be  Is  guilty  be- 
fore conviction  can  be  secured,  there  la  no 
good  reason  why  in  burglary  and  larceny  the 
nonconsent  of  tjie  owner  must  be  proved  by 
his  direct  testimony,  nor  why  It  may  not  be 
shown  by  circumstances,  the  same  as  any  oth- 
er fact,  If  the  circumstantial  evidence  indi- 
cates it  and  the  other  essential  elementa  of 
the  crime  beyond  a  reasonable  doubt    To  ex- 
act the  direct  testimony  of  the  owner  that 
he  did  not  consent,  when  this  Is  shown  by 
the  drcnmstances,  Is  not  only  to  require  a 
vain  thing,  but  would  in  many  cases  where 
the  owner  is  ill  or  absent  or  is  a  coriwratlon, 
tend  to  delay  or  obstruct  the  administration 
of  Justice  without  bringing  any   necessary 
safeguard  to   Innocent  i)ersons   accused    of 
crime.    The  failure  to  have  the  owner  testify 
that  he  did  not  consent  to  any  breaking  or 
burglary  was  not  sufficient  ground  for  a  non- 
suit nor  for  the  granting  of  a  new  trial,  l>e- 
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canse  the  drcatnstantial  evidence  Indicated 
that  he  did  not  consent. 

The  testimony  of  one  of  tbe  owners  of  the 
cigar  store  alleged  to  hare  been  burglarized 
that  he  closed  the  store  about  11  o'clock  that 
evening  and  went  home,  and  was  called  on 
the  tdephone  by  the  police  at  about  half 
past  2  o'clock  that  night,  and,  upon  going  Im- 
mediately to  the  cigar  store,  found  the  out- 
side window  broken.  Is  satisfactory  drcum- 
Btantlal  evidence  that  there  was  an  attempt 
to  commit  burglary  and  that  the  window  was 
broken  without  his  consent. 

When  the  clrcamstances  proren  will  lead 
to  the  condnslon,  as  in  this  case,  that  tbe 
owner  did  not  consent.  If  the  accused  wishes 
to  avail  himself  of  the 'consent  of  the  owner, 
he  ooght  to  be  required  to  prove  It  and  to 
oreroome  the  case  made  for  the  state  by  the 
drcnmstantlal  evidence.  Whatever  doubt  may 
exist  as  to  whethor  tbe  defendants  brolce  the 
window  or  committed  a  burglary  does  not 
pertain  to  the  evident  fkct  that  the  owners 
did  not  consent  to  tbe  breaking.  The  state 
shonld  not  be  required  to  show  tbe  tacts  by 
direct  testimony,  even  when  obtainable,  if 
there  is  condnsive  drcnmstantlal  evidence 
iodlcattng  tbe  commission  of  the  crlnte  be- 
yond a  reasonable  doubt. 

If  the  accused  wished  to  rely  upon  tbe 
consent  of  the  owner  as  a  defense,  or  desired 
to  have  bis  testimony  in  this  regard,  they 
were  at  liberty  to  use  him  as  a  witness  and 
ask  him  whether  he  had  given  his  consent, 
or  take  the  stand  and  show  by  their  own  tes- 
timony that  he  had  given  his  consent  No 
snggestlon  was  made  nor  exception  taken  on 
the  trial  which  called  this  objection  to  the 
attention  of  the  court  so  that  direct  evidence 
wonld  have  been  supplied  If  desired.  If,  In 
the  nighttime,  at  the  point  of  a  gun,  a  man 
is  relieved  of  his  money,  there  would  be  as 
macb  necessity  for  his  testimony  that  be  did 
not  consent  as  In  this  case.  The  rule  is  well 
settled  that,  when  the  ground  of  tbe  objec- 
tion Is  not  spedfled  and  the  exception  prompt- 
ly taken  on  the  trial,  the  objection  is  waived. 
McGum  V.  Mclnnla,  24  Nev.  370,  55  Pac.  304, 
56  Paa  94;  Flnnegan  v.  Vlmer,  81  Nev.  523, 
104  Pac.  17;  State  v.  Williams,  81  Nev.  360, 
102  Pac.  974;  State  v.  Jones,  7  Nev.  408; 
State  V.  Mangana,  33  Nev.  511,  112  Pac.  693; 
State  V,  Foster,  136  Mo.  653,  38  S.  W.  721 ; 
State  V.  Clark,  36  Nev.  — ,  136  Pa&  1083; 
Wigmore  on  Evidence,  f  20.  It  la  also  well 
settled  by  numerous  cases  In  this  court  that 
any  technical  error  whldi  does  not  prejudice 
tbe  sabstantlal  rights  of  tbe  accused  Is  not 
groimd  for  tbe  reversal  of  a  verdict  of  the 
Jury.  State  v.  BJlrcovlch,  35  Nev.  485,  130 
Pac.  766;  State  v.  Clark,  36  Nev.  — ,  135 
Pac  1083.  As  the  drcumstances  Indicated 
the  nonconaent  of  the  owner,  his  failure  to 
testify  that  he  did  not  consent  did  not  preju- 
dice the  defendanta. 

As  offered  to  the  court.  Instruction  No.  9, 
to  which  exception  la  taken,  leads:    "Sou 


are  further  instructed  tbat.  In  order  to  con- 
stitute the  crime  of  burglary,  It  is  not  neces- 
sary to  prove  tbat  the  defendants,  or  either 
of  tbem,  actually  stole,  took,  or  carried  away 
any  of  the  goods  and  chattels  of  Joseph  Ca- 
ton  ft  Son,  contained  In  the  store  alleged  in 
the  indictment  to  have  been  burglarized. 
The  gist  of  the  crime  of  burglary  is  tbe  en- 
tering of  tbe  store  with  the  Intent  to  steal 
tbe  goods  contained  in  said  store,  regardless 
of  the  fact  whether  or  not  there  was  an  ac- 
tual stealing  of  tbe  said  goods."  The  in- 
struction was  given  as  modified  by  drawing 
a  pen  tbrougb  the  clause  "regardless  of  the 
tact  whether  or  not  there  was  an  actual 
stealing  of  the  said  goods."  It  would  have 
been  suffldent  to  have  eliminated  the  words 
"the  fact"  There  is  no  i>artlcular  barm  in 
crossing  over  part  of  tbe  words  in  an  in- 
struction and  leaving  tbem  legible,  unless 
they  state  some  matter  wblcb  Is  not  the  law 
or  which  Is  prejudicial,  in  which  case  they 
should  be  obliterated  so  as  not  to  be  dis- 
cernible, or  the  instruction  should  be  re- 
written before  given  to  the  jury.  This  in- 
struction is  attacked  as  leaving  to  one  side 
the  entire  question  of  burden  of  proof,  pre- 
sumption of  Innocence,  reasonable  doubt  and 
as  being  biased,  one-aided,  and  misleading. 
It  properly  told  the  Jury  tbat  it  Is  not  neces- 
sary tbat  there  be  an  actual  stealing  or  tak- 
ing of  goods  in  order  to  constitute  the  crime 
of  burglary.  Under  the  statute,  entering 
with  Intent  to  steal  oonstltntee  the  crime.  It 
was  not  necessary  to  have  every  legal  propo- 
sition covering  tbe  case  stated  in  tbe  instruc- 
tion ;  and  if  the  defendanta  desired  instruc- 
tions on  other  prindples  of  law  applicable,  it 
was  their  privilege  to  have  them  drawn,  and 
to  request  that  they  be  given  to  the  Jury. 
State  V.  Hlng,  16  Nev.  307 ;  State  v.  St  Clair, 
16  Nev.  207;  State  v.  Davis,  14  Nev.  407; 
State  V.  Prltchard,  16  Nev.  74;  State  v.  Ray- 
mond, 11  Nev.  98. 

It  is  also  cTalmed  that  the  verdict  is  con- 
trary to  tbe  evidence  and  the  law.  It  is 
urged  in  the  brief  that  the  "officer  testified 
that  the  defendant  Patchen  said  when  ar- 
rested that  the  window  was  broken  and  the 
goods  scattered  on  the  pavement  when  de- 
fendanta arrived  at  the  cigar  stand;  that 
they  picked  the  things  up  and  placed  them  on 
the  window  sill  or  counter,  and  that  the  de- 
fendant Burke  said,  when  asked  what  he 
■9&B  doing,  that  'they  wanted  to  buy  some  to- 
bacco.' Was  there  anjrthing  criminal  about 
Budi  conduct?  The  place  was  ablaze  with 
light  the  window  wide  open."  It  Is  said 
that  the  testimony  Introduced  by  the  state  Is 
Inconsistent  with  the  crime  of  burglary,  and 
that  the  state  la  bound  by  its  evidence,  in- 
cluding proof  of  the  statement  made  by  the 
defendanta.  As  they  were  found  at  the  coun- 
ter by  the  broken  window  of  the  dgar  store 
between  2  and  8  o'clock  In  the  morning,  when 
tbe  street  was  usually  deserted,  and  the  of- 
ficer testified  that  while  he  was  on  the  side- 
walk a  few  doors  away  he  beard  the  break- 
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Ing  of  the  glass,  and  the  interval  from  that 
time  until  the  arrest  of  the  defendants  at 
the  cigar  stand  being  so  brief,  and  consider- 
ing the  proximity  of  the  officers  and  the  de- 
fendants, it  seems  improbable'  that  any  other 
person  could  have  broken  into  the  cigar  store 
wlthont  having  been  observed  by  the  defend- 
ants and  the  officers. 

There  was  evidence  for  the  Jury  to  consid- 
er, sufficient  to  sustain  the  conviction.  Mor 
should  the  state  be  bound  by  the  self-serving 
declarations  of  defendants,  not  under  oath, 
made  at  the  time  they  were  arrested,  that 
they  wanted  to  buy  tobacco,  when  other  cir- 
cumstances were  proved  by  the  state  from 
which  the  Jury  may  have  inferred  that  they 
had  broken  through  the  window  and  com- 
mitted burglary. 


LENOKD  V.  STATE. 
(Supreme  Court  of  Arizona.     Dec.  80,  1913.) 

1.  CBimnfAi.  Law  (f  406*)— Evidencb— Adios- 

SIONB. 

On  a  trial  for  rape  on  a  female  under  the 
age  of  17  yeara,  an  instrument  executed  by  ac- 
cused, wherein  he  admitted  that  he  was  the 
father  of  the  unborn  child  of  prosecutrix,  and 
made  provision  for  the  support  of  her  and  the 
child,  was  admissible  to  corroborate  her  as  to 
the  prindpai  fact  of  her  having  had  intercourse 
with  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  786,  894-917,  920-927 ;  Dea 
Dig.  I  406.*] 

2.  Cbiuikai.  Law  (t  696*)— Recxption  or  Ev- 
iDKNCB— Motion  to  Strikx— Failttu  to 
Move. 

Where,  after  an  instrument  executed  by  ac- 
cused on  trial  for  rape,  wherein  he  admitted  that 
he  was  the  father  of  the  unborn  child  of  pros- 
ecutrix, had  been  received  in  evidence,  he  offered 
evidence  of  the  circumstances  under  which  the 
instrument  was  signed,  indicating  that  it  was 
signed  under  duress,  but  made  no  motion  to  ex- 
clude It  because  so  executed,  the  evidence  of 
the  circumstances  bore  only  on  the  weight  the 
jury  would  give  to  the  instrument  as  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.   {{  1639-1644;    Dec.  Dig.    { 


8.  CanaNAi.    lAw    a    1170V6*)  — Appeal  — 

HABMT.EBB     BRBOB--EZAItINATION    OV    WlT- 

msB. 

Where  a  prosecution  for  rape  was  not  insti- 
tuted by  prosecutrix,  or  by  any  member  of  her 
bunily,  hut  by  one  interested  in  the  case  for  ac- 
cused, and  prosecutrix  admitted  tiiat  she  had  re- 
?  nested  money  from  accused,  and  had  been  re- 
used, the  exclusion  of  a  question  on  her  cross- 
examination  as  to  whether  she  had  threatened 
to  prosecute  accused  if  he  did  not  pay  her  a  speo- 
ified  sum  was  not  prejudicial  to  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3129-8135;  Dec.  Dig.  | 
1170%.*] 

4.  Rapk  (S  86*)— BuaoENTB  or  Oitekse. 

To  support  a  conviction  for  rape,  the  state 
must  show  by  competent  evidence  every  mate- 
rial allegation  in  the  information,  and  every 
fact  essential  to  the  crime,  including  the  fact 
that  prosecutrix  was  not  the  wife  of  accused  at 
the  date  of  the  ofFense  alleged  in  the  informa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  H  42-46;   Dec.  Dig.  I  35.*] 


6.  Rape  (|  69*)— IwwBPonowfl— MTwrjArawo 

iNSTBTTCnONS. 

Where,  on  a  trial  for  rape,  the  eoort  in  its 
instruction  gave  the  statutory  definition  of  the 
crime,  and  chaned  that  the  presumption  of  in- 
nocence attached  to  every  fact  essential  to  a  con- 
viction, an  instruction  that,  if  accused  raped 
prosecntrix,  and  she  was  under  the  age  of  17 
years,  the  jury  must  find  accused  guilty  was  not 
objectionable,  as  permitting  a  conviction  with- 
out finding  that  prosecutrix  was  not  the  wife  of 
accused. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  1188-100;  Dec.  Dig.  f  69.*] 

6.  Criminal   Law    (|   822*)— iNSTRtrcnows — 
CoRSTBncnoN. 

The  instructions  must  be  considered  as  a 
whole  in  determining  their  correctness,  and  if, 
when  so  construed,  the  law  applicable  to  the 
facta  Is  correctly  stated,  an  error  In  an  instruc- 
tion standing  alone  is  not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1990, 1991, 1994, 1996.  3158; 
Dec  Dig.  I  822.*] 

7.  CanaiiAi.  Law   (|  7S2*)— IiraTBUOiioii»— 
GoHiaNT  on  Facts. 

Pen.  Code  1901,  g  921,  snbd.  6,  providing 
that  the  judge  may,  when  the  evidence  is  closed, 
charge  tlie  jury,  and  must  do  so  on  any  points 
pertinent  to  the  issues,  it  requested  by  either 
party,  but  must  not  state  the  testimony,  does  not 
conflict  with  Const,  art  6,  |  12,  declaring  that 
judges  shall  not  chaise  with  respect  to  matters 
of  &ct,  nor  comment  thereon,  but  shall  declare 
the  law. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  |  1696;  Dec  Dig.  i  732.*] 

8.  Gbikikai.   Law    (|   826*)— Iiibtbucxioit&— 
Requests- Necessitt. 

Where  the  trial  court  declares  in  its  in* 
stnictions  the  general  principles  of  law  to  be  ap- 
plied by  the  jnr^  in  reaching  a  verdict  accused, 
if  dissatisfied  with  them,  most  request  others, 
and,  where  no  such  request  is  made,  an  omission 
to  give  particular  instructions  is  not  reversible 
error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2006;  Dec.  Dig.  |  825.*] 

9.  CBiiaRAi.  Law  ({  1172*)— Review- Habic- 

IJES8  ErbOB— iNBTBUOnORS. 

Where,  on  a  trial  for  rape  on  a  female  under 
17  years,  all  the  evidence  on  the  age  of  prosecu- 
trix fixed  her  age  as  under  17,  and  the  court  spe- 
cifically charged  tliat,  to  render  a  verdict  of 
guilty,  the  Jury  most  be  satisfied  tliat  prosecn- 
trix was  under  tliat  age,  an  instruction  that, 
if  tile  Jury  were  convinced  beyond  a  reasonable 
doubt  that  she  was  17  or  older,  the  verdict 
should  be  not  guilty  was  not  prejudicial  aa 
placing  on  accused  the  Imiden  of  establishing  her 
age  at  17  or  above  before  entitling  him  to  an  ac- 
quittal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  8128,  8164-3167,  816&-3ie3,. 
3160;   Dec  Dfe.  f  1172.*] 

10.  Rape  (|  61*)— Evidbrcb— StTFnciBNor. 
On  a  trial  for  rape  on  a  female  under  Uia- 

age  of  17  years,  evidence  held  to  show  that  pros- 
ecutrix was  not  the  wife  of  accused. 

[Ed.  Note. — For  other  cases,  see  Rape,  CSent. 
Dig.  IS  71-77;   Dec  Dig.  |  61.*] 

11.  Rape  (i  61*)— BTIDBnO-OlBOUXBTAIfTXAI,. 

EVIDEKCE. 

On  a  trial  for  rape,  the  fact  of  nonmar- 
riage  of  accused  and  prosecutrix  may  be  estab- 
lished by  eircnmstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent. 
Dig.  H  71-77;  Dec.  Dig.  |  61.*] 
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12,  CmanxL  Law  d  1184*)— Appbait-Quks- 

noMB  Bkviewabu. 
The  lefasal  of  the  trial  coart  to  grant  a 
certificate  of  probable  cause  for  appeal  raises  no 
question  on  appeal 

[Ed.  Note.— For  other  caiea,  see  CMminal 
Law,  Cent.  Dig.  »  2587,  2663,  2686-2998,  3066, 
3067-3071;   Dec.  Dig.  |  1134.*] 

Appeal  trom  Snpeilor  Conrt,  Cochise  Coon- 
ty;  Fred  Sutta,  Jndge. 

George  L.  Lenord  wu  ccmvlcted  of  rape  on 
a  female  nnder  the  age  of  17  years,  and  he 
appeals.    Affirmed. 

Doan  &  Doan,  of  Donglas,  and  John  Wilson 
Boss,  of  Bisbee,  for  appellant  Q.  P.  Bnllard, 
Attr.  Gen.,  and  LesUe  O.  Hardy,  Asst.  Atty. 
Gen.,  for  the  State. 

CUNNINGHAM,  J.  The  appellant  com- 
plains of  errors  committed  on  the  trial  In  ad- 
mitting evidence,  in  rejecting  evidence,  in  in- 
gtmctlons  to  the  Jnry,  in  refusing  a  new  trial 
becanse  of  the  failure  of  the  evidence  to  es- 
tablish a  material  allegation  of  the  informa- 
tion, and  in  refusing  to  issue  a  certificate  of 
probable  cause  for  appeal. 

The  appellant  was  charged  in  the  informa- 
Uon  with  having  on  or  atwnt  the  10th  day 
of  November,  1911,  committed  the  crime  of 
rape  upon  one,  Fannie  L.  Aronwald,  a  fe- 
male nnder  the  age  of  17  years,  she  not  being 
tbe  wife  of  him  (the  said  George  L.  Lenord). 

The  prosecution  offered  a  number  of  wit- 
nesses, who  gave  evidence  tending  to  establish, 
among  other  things,  the  act  of  criminal  Inter- 
course and  a  state  of  pregnancy  of  the  pros- 
ecutrix resulting  therefrom,  and  the  birth 
of  tbe  child  on  Febmary  6,  1913.  The  prose- 
CQtion  then  offered  a  written  document  in  the 
form  of  a  contract  purporting  to  liave  been 
made  between  George  L.  Lenord,  the  party  of 
the  first  part,  Brandla  Aronwald,  the  mother, 
Wolf  Aronwald,  the  father,  and  Aaron  Aron- 
wald, tlie  brother  of  Fannie  L.  Aronwald,  tbe 
parties  of  the  second  part,  and  Fannie  L. 
Aronwald,  the  party  of  the  third  part  The 
doctmient  beers  the  date  of  November  22, 
1912,  and  recites:  "That  whereas,  the  said 
Fannie  L.  Aronwald,  now  in  Los  Angeles,  in 
the  state  of  California,  is  in  a  state  of  preg- 
nancy, and  accnses  the  said  party  of  the  first 
part  wltb  being  the  father  of  her  nnbom 
child,  and  the  said  party  of  the  first  part  ad- 
mitting the  fact  that  he  is  the  father  of  such 
diild,  and  aU  tbe  parties  hereto  desiring  to 
do  what  Is  best  nnder  the  drcnmstances  for 
the  party  of  the  third  part,  agree  among 
themselves  as  follows;  •  ♦  •"  The  docu- 
ment purports  to  be  an  agreement  by  which 
the  ai>pellant  undertook  to  pay  certain  sums 
of  money  for  the  use  and  benefit  of  the  prose- 
cntrlx,  and  for  the  care  and  education  of  the 
ddld.  On  its  face  la  recited  that  the  con- 
tract Is  to  be  kept  secret  and  that  it  is  made 
as  a  compromise  of  any  and  all  future  civil 
actions  that  may  arise  between  the  parties 
th»eto  on  account  of  the  connections  of  the 


appellant  with  the  prosecntrlx.  We  deem  It 
nnnecessary  to  farther  set  out  tbe  document. 
The  paper  at  the  foot  bears  tbe  signatures  of 
"6.  U  Lenord"  and  "Fannie  L.  Aronwald." 

[1]  Tbe  prosecution  proved  tbe  signature 
upon  tbe  docnment  and  a  copy  thereof  as 
that  of  tbe  accused,  and  proved  that  he 
signed  both  the  paper  and  tbe  copy,  and 
proved  that  tbey  were  duplicates,  and  offered 
them  in  evidence.  Defendant  objected  for 
the  reason  that  the  offer  was  a  confession, 
and  was  not  shown  to  have  been  voluntarily 
made.  The  objection  was  sustained.  Then 
the  document  was  offered  aa  an  admission 
against  Interest,  and  admitted  as  such  over 
the  objection  of  defendant;  to  which  ruling 
defendant  reserved  an  exception.  These  are 
tbe  grounds  for  the  first  assignment  of  error ; 
but  the  allegation  of  error  Is  in  these  words: 
"The  court  erred  in  admitting  In  evidence  tbe 
agreement  dated  November  22, 1812,  as  It  was 
proven  to  have  been  executed  nnder  duress, 
and  was  not  a  voluntary  confession,  and 
hence  inadmissible."  The  record  does  not 
bear  out  this  allegation  that  It  was  proven  to 
have  been  executed  under  dnress.  At  tbe  time 
It  was  admitted  In  evidence,  it  was  shown  to 
have  been  executed  by  the  defendant  and  up- 
on its  face  tended  to  corroborate  the  evidence 
of  tbe  ultimate  fact  sought  to  be  established, 
that  is,  tbe  act  of  sexual  intercourse,  as 
charged  in  tbe  information.  Woodmif  v. 
State,  72  Neb.  816,  101  N.  W.  1114. 

That  this  evidence  was  introduced  solely 
for  tbe  purpose  of  corroborating  tbe  prosecu- 
trix as  to  tbe  principal  fact  of  her  having 
had  sexnal  intercourse  wltb  the  defendant 
on  November  10,  1911,  was  well  understood, 
and  it  as  wtiil  as  other  acts  of  tbe  same 
kind,  which  took  place  subsequently  to  tbe 
one  spedfically  charged  In  the  information, 
was  admissible  for  that  purpose.  Leedem 
V.  SUte,  81  Neb.  685,  690,  110  N.  W.  496; 
People  V.  Mathews,  138  Cal.  527,  73  Pac. 
416;  Smith  v.  Conunonwealtb,  108  Ky.  686, 
60  S.  W.  531;  State  v.  Robertson,  121  N.  O. 
661,  28  S.  B.  60;  Sykes  v.  State,  112  Tenn. 
572,  82  S.  W.  186,  106  Am.  St  Rep.  972; 
State  V.  Bordiert  68  Kan.  360,  74  Pac.  1108. 

[2]  After  the  evidence  had  been  admitted, 
the  appellant  offered  the  circumstances  un- 
der which  tbe  contract  was  made  and  sign- 
ed. Such  evidence  was  not  offered  in  sup- 
port of  a  motion  to  exclude  tbe  evidence, 
and  cannot  be  considered  to  have  that  ef- 
fect in  the  absence  of  such  motion,  tbe  evi- 
dence having  been  previously  admitted.  If 
the  circumstances  surrounding  tbe  execution 
of  the  document  were  such  as  would  satisfy 
the  trial  court  that  the  so-called  contract 
was  executed  nnder  duress,  or  from  any  cause 
it  appeared  that  it  was  not  the  voluntary 
act  of  the  appellant,  and  such  evidence  was 
submitted  to  the  court  or  an  opportunity 
was  asked  to  submit  such  evidence  to  the 
court  before  the  docnment  was  admitted,  or 
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having  admitted  the  document.  If  such  evi- 
dence was  ofleied  to  the  court  in  support  of 
a  motion  to  exclude  such  evidence,  the  evi- 
dence of  the  circumstances  would  then  bear 
upon  the  admissibility  of  the  document  as 
evidence,  and  would  be  addressed  to  the 
consideration  of  the  court  in  admitting  or  In 
excluding  the  same  as  evidence.  The  record 
discloses  that  the  circumstances  were  not  so 
offered  for  the  consideration  of  the  court, 
but  were  offered  as  other  evidence,  for  the 
consideration  of  the  jury,  and,  as  such,  had 
a  bearing  not  upon  the  admissibility  of  the 
document  attacked  thereby,  but  upon  the 
weight  the  Jury  would  give  to  such  document 
as  evidence.  The  evidence  of  the  drcum- 
Btances  of  the  execution  of  the  document  was 
addressed  to  the  weight  and  not  to  the  ad- 
missibility of  the  evidence. 

[3]  The  appellant  contends  that  error  was 
committed  by  the  court  in  sustaining  the  ob- 
jection to  a  question,  propounded  to  the  pros- 
ecutrix on  cross-examination,  as  to  whether 
she  had  threatened  to  prosecute  the  defend- 
ant herein  if  he  did  not  pay  her  the  sum  of 
$2,000,  and  offered  that,  If  he  did  pay  her 
that  sum,  she  would  not  have  him  prosecuted. 

The  record  discloses  that  counsel  had  the 
prosecutrix  under  cross-examination,  and  had 
developed  the  fact  that,  while  she  was  In 
California,  she  wrote  the  accused,  asking 
him  to  send  her  some  money.  He  said  he 
would  send  her  money,  but  failed  to  do  sa 
She  was  asked  why  she  came  back,  which 
was  met  by  an  objection,  and  then  she  was 
asked:  "Did  yon  or  did  yon  not  state  to 
Lenord  that,  if  he  would  not  pay  you  $2,600, 
that  yon  would  come  back  here  and  have  him 
prosecuted,  and  that  if  he  would  pay  you 
that  you  would  drop  it,  and  it  would  be  all 
right?"  An  objection  was  sustained  to  the 
question.  Counsel  stated,  before  the  court 
ruled  upon  the  objection,  that  the  evidence 
was  material  to  show  motive  of  the  entire 
case,  and  that  he  expected  to  follow  it  up 
with  a  little  more  Just  Uke  it,  and  Intimated 
that  the  statements  were  put  in  for  impeach- 
ing purposes.  This  is  the  state  of  the  record 
upon  which  the  error  complained  of  is  as- 
signed. Clearly  the  circumstances  under 
which  the  question  was  asked  compel  the 
candid  mind  to  conclude  that  the  question 
called  for  an  answer  giving  the  contents  of 
letters  written  by  the  prosecutrix  to  the  ac- 
cused. If  so,  the  accused  would  be  presumed 
to  have  the  possession  of  those  letters,  or  to 
be  able  to  account  for  their  absence,  and  they 
would  be  the  best  evidence  of  their  contents. 
The  question  called  for  secondary  evidence, 
and  not  the  best  evidence.  This  was  a  suffi- 
cient objection  to  the  offer  as  made.  In  the 
absence  of  any  evidence  that  the  prosecutrix 
Instituted  the  prosecution,  her  motive  In  the 
case  was  Immaterial.  She  had  admitted  that 
she  requested  money,  and  It  was  in  evidence 
that  she  did  not  receive  the  money.  Appel- 
lant contends  that  becanae  It  was  In  evidence 


over  his  objection  that  the  accused  had  made 
an  agreement  providing  for  the  payment  of 
$2,500,  that  it  was  eminently  proper  to  ask 
this  witness  the  question  as  to  whether  or 
not  she  had  not  offered  to  withhold  the  prose- 
cution If  money  was  paid  her.  It  would  be 
eminently  proper  to  offer  such  testimony  In 
connection  with  testimony  that  the  prose- 
cutrix Instituted  the  action,  and  commenced 
the  prosecution  after  a  refusal;  but  the 
Judgment  roll  in  this  cause  discloses  tbat  tbla 
action  was  commenced  by  one  presumably  In 
no  manner  connected  with  the  prosecutrix 
or  any  member  of  her  family,  ^ther  as  a 
blood  relation,  business  relation,  or  other- 
wise. In  fact,  by  one  who  at  subsequent  stages 
of  the  proceeding,  appears  conclusively 
to  be  Interested  in  the  case  In  opposition  to 
the  success  of  the  prosecution.  Such  being 
the  state  of  the  record,  any  propositions  to 
withhold  a  prosecution  would  appear  to  have 
no  reference  whatever  to  prosecutrix's  mo- 
tives In  that  respect  The  answer  would  be 
immaterial,  and  the  court  committed  no  er- 
ror in  rejecting  the  offer. 

[4]  The  complaint  is  made  that  the  court 
erred  In  instructing  the  Jury  to  find  the  de- 
fendant guilty,  without  proof  or  evidence 
that  the  prosecuting  witness  was  not  the 
wife  of  the  defendant  The  appellant  has 
not  pointed  out  wherein  the  court  gave  any 
instruction  to  the  Jury  to  find  the  defendant 
guilty,  without  proof  or  evidence  that  pros- 
ecuting witness  was  not  the  wife  of  the  de- 
fendant. In  order  to  Justly  a  conviction  un- 
der the  information,  it  was  necessary  for  the 
state  to  establish  from  competent  evidence,  to 
the  satisfaction  of  the  Jury,  beyond  a  rea- 
sonable doubt,  every  material  allegation  con- 
tained In  the  information,  and  every  fact 
essential  to  the  crime  charged.  That  the 
prosecutrix  was  not  the  wife  of  the  accused 
at  the  date  of  the  act  was  an  allegation  in 
the  information,  and  such  allegation  was  ma- 
terial, and  the  establishment  of  the  fact 
from  the  evidence  beyond  a  reasonable  doabt 
was  essential  to  a  conviction. 

[I,  6]  A  complete  seardi  of  the  instructions 
given  falls  to  dlscloee  such  instruction  com- 
plained of.  In  his  argument  appellant  par- 
ticularly designates  the  following  paragraph 
of  the  instructions  as  containing  the  charge 
alleged  in  the  assignment:  "You  are  Instruct- 
ed, however,  that  If  you  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant,  on  or  about  the  10th  day  of  No- 
vember, 1911,  did  have  sexual  Intercourse 
with  the  said  Fannie  L.  Aronwald,  and  you 
further  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  at  the  time  of  the  com- 
mission of  said  alleged  offense,  the  prosecut- 
ing witness,  Fannie  L.  Aronwald,  was  un- 
der the  age  of  17  years,  you  should  find  the 
defendant  guilty  as  charged." 

Standing  alone,  such  an  instruction  is 
open  to  severe  criticism  In  falling  to  add 
thereto  "^mless  the  prosecuting  witness  was. 
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it  tlie  time  the  alleged  offense  was  commit- 
ted, the  wife  of  the  accused,  and,  if  the  Jorj 
entertain  a  reasonable  donbt  from  the  evi- 
dence  or  from  the  absmoe  of  any  evidence 
upon  that  question,  then  yon  should  give  the 
dtfendant  the  benefit  of  the  donbt,  and  ac- 
quit him."  Cktnrts  have  generally  consider- 
ed the  practice  of  charging  Jailes  to  enn- 
mente  a  part  of  the  essential  facts  neces- 
sary to  a  conviction,  and  to  omit  from  the 
enameratlon  one  or  more  such  fftcts,  as  more 
or  less  Tidoos.  The  effect  to  be  given  to 
sQch  charge  when  it  arises  depending  npon 
wbetber  the  omitted  condition  was  closely 
contested  or  otherwise,  and  whether  the  con- 
dition was  elsewhere  sufficiently  covered  in 
tlie  instructions,  and  In  a  measure  the  ex- 
toit  to  which  the  law  leqniiea  the  trial 
conrt  to  go  in  covering  the  law  in  the  light 
of  tbe  facts  in  the  case.  The  InstmctionB 
nrast  be  construed  as  a  whole,  and,  in  so 
constniing  them,  we  find  that  the  court  read 
to  the  jury  the  dttarge  laid  in  the  informa- 
tion. In  the  language  of  the  statute,  the 
court  gave  the  jury  the  definition  of  rape, 
and  also,  in  the  language  of  the  statute,  in- 
formed the  Jury  in  what  the  essential  guilt 
of  rape  consists.  Then  the  court  instructed 
in  ord«  to  c«mylct  of  any  criminal  offense 
there  must  exist  a  union  or  Joint  operation 
of  act  and  intent  or  criminal  negligence. 
Also,  that  the  law  presumes  that  every  one 
charged  with  crime  is  innocent  of  the  offense 
charged  until  his  guilt  has  been  established 
by  competent  evidence,  beyond  a  reasonable 
donbt,  and  that  this  presumption  attaches 
at  every  stage  of  the  case,  and  to  every  fact 
essential  to  a  conviction.  The  Jury  was 
then  Instructed  as  to  what  Is  meant  by  a 
reaaonable  doubt,  and  as  to  their  duty  and 
powers  while  considering  the  evidence  in 
airMng  at  the  truth  and  facts  of  the  case. 
Tb^  were  Instructed  as  to  thdr  duty  in 
case  Uiey  found  from  the  evldraice,  beyond 
a  reasonable  doubt,  that  the  criminal  act 
was  accomplished,  and  that  Fannie  L.  Aron- 
wald  was  under  the  age  of  17  years,  and 
that  she  made  no  complaint  of  the  commis- 
sion of  the  offense,  if  such  fact  existed,  and 
that  her  failure  to  so  complain  could  not 
be  considered  by  the  Jury  because  that  fact 
Is  not  material;  that,  if  the  Jury  found  from 
the  evidence,  beyond  a  reaaonable  doubt, 
that  the  accused  did  have  sexual  Intercourse 
with  the  prosecutrix  on  or  about  the  date 
alleged,  and  they  are  further  convinced  be- 
yond a  reasonable  doubt  that  the  prosecu- 
trix at  such  date  was  17  years  of  age  or  old- 
er, then  It  was  their  duty  to  acquit  the  de- 
fendant; that,  if  they  found  from  the  evi- 
dence beyond  a  reasonable  doubt  that  on 
the  date  charged  the  defendant  did  have 
Kxnal  intercourse  with  the  prosecutrix,  and, 
li  Qiey  found  from  the  evidence  beyond  a 
reasonable  doubt  that  at  such  time  the  pros- 
ecattng  witnen  was  under  the  age  of  17 
yeais,  then  they  should  find  the  defendant 


guilty,  and  It  made  no  differmoe  whether 
the  prosecuting  witness,  at  the  time,  con- 
sented to  the  act  of  sexual  intercourse  or 
not.  "The  law  Is  that  a  girl  under  the  age 
of  17  years  cannot  legally  consent  to  the  act 
of  sexual  intercourse  with  any  person  other 
than  her  husband."  The  Jury  was  then  in- 
structed as  to  the  form  of  their  verdict,  and 
how  it  should  be  signed  and  returned.  The 
Jury  was  told  two  different  times  that  the 
charge  on  trial  included  the  fact  that  the 
female  violated  must  not  have  been  the  wife 
of  the  accused,  once  In  the  definition  of  the 
offense,  and  once  in  the  closing  part  of  the 
charge  last  quoted.  The  Jury  was  instruct- 
ed that  the  presumption  of  Innocence  attach- 
es at  every  stage  of  the  case,  and  to  every 
fact  essential  to  a-  conviction.  The  Jury 
could  not  have  oitertalned  any  doubt  that 
it  was  necessary  for  them  to  believe  from 
the  evidence  that  the  prosecutrix  was  not 
the  wife  of  the  defendant  before  they  could 
convict  him,  from  these  instructions  taken 
as  a  whole. 

[7, 1]  The  state  Oonstltntlon  requires  that 
the  "Judges  shall  not  charge  Juries  with  reQ>ect 
to  matters  of  tact  nor  comment  thereon,  but 
shall  declare  the  law."  Section  12,  art  6. 
The  statute  (sabdivision  6,  |  921,  Pen.  Code 
Ariz.  1901)  In  no  way  conflicts  with  this  con- 
stitutional provision,  wherein  it  provides  that 
the  "Judge  may  then  (when  the  evidence  on 
both  sides  is  dosed)  charge  the  jury,  and 
must  do  so  on  any  points  pertinent  to  the 
Issue  If  requested  by  either  party;  and  he 
must  not  state  the  testimony,  but  shall  de- 
clare the  law."  The  expression  in  the  Con- 
stitution and  the  statue  means  that  the 
judge  shall  instruct  the  Jury  as  to  the  general 
principles  of  the  law  which  of  necessity  must 
be  applied  by  them  in  reaching  a  correct  con- 
clusion upon  the  questions  submitted  for  their 
consideration.  That  duty  was  performed  by 
the  Judge  in  this  case  waringly,  it  Is  true, 
but  sufficiently,  imder  the  law,  and  appellant 
must  be  deemed  to  have  been  satisfied  with 
the  iustructlons  as  delivered  at  the  time  they 
were  delivered  to  the  Jury,  otherwise  he 
could  and  we  presume  he  would  have  re- 
quested more  spedflc  instructions  npon  the 
points  of  law  pertinent  to  the  issue.  No 
such  request  appears  In  the  record,  and  no 
such  request  was  made.  The  general  rule 
seems  to  be  that,  If  the  defendant  la  not 
satisfied  with  the  charge  as  delivered  by  the 
court,  he  should  submit  such  instructions  as 
he  desires,  with  a  request  that  they  be  given, 
and,  if  no  request  is  made,  the  omission  to 
give  particular  instructions  is  not  reversible 
error,  particularly  when  the  charge  given 
covers  the  facts  in  the  case,  and  states  the 
law  applicable  thereto,  and  presents  the  case 
fairly,  and  guards  the  substantial  rights  of 
defendant.    12  Cyc.  658,  659. 

[I]  Appellant  complains  of  the  following 
paragraph  of  the  instructions:  "If  you  find 
from  the  evidence  tn  this  case  beyond  a  rea- 
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sonable  doubt  that  on  or  about  the  10th  day 
'Of  Noyember,  19U,  defendant  had  aexnal 
Intercoorae  with  the  complaining  witness, 
•  •  •  and  yon  are  further  convinced  be- 
yond a  reasonable  donbt  that  the  said  Fan- 
nie L.  Aronwald,  at  the  time  said  alleged 
-crime  was  committed,  was  17  years  old  or 
older,  yon  are  then  Instructed  that,  not- 
withstanding the  fact  that  yon  find  that 
the  defendant  did  have  snch  sexual  inter- 
course with  the  prosecuting  witness,  your 
verdict  should  be  not  guilty."  Appellant  con- 
tends that  this  instmctlon  places  upon  de- 
fendant the  bnrden  of  establishing  beyond 
a  reasonable  doubt  the  age  of  the  prosecu- 
trix before  be  is  entitled  to  an  acquittal; 
whereas  the  law  only  requires  a  reasonable 
-doubt  as  to  her  age  to-  exist  to  entitle  him 
to  an  acqulttaL  The  instruction  as  given  la 
-open  to  a  great  extent  to  the  criticism  ad- 
vanced. However,  all  the  evidence  in  the 
record  bearing  upon  the  question  of  the  age 
■ot  the  prosecutrix  at  the  date  of  the  act 
-of  intercourse  fixes  her  age  as  under  17 
years.  An  effort  was  made  to  discredit  the 
testimony  of  the  prosecutrix  and  her  father 
by  proving  ttiat  they  had  each  made  state- 
ments of  her  age  that  conflict  with  their 
testimony  given  on  the  trial  touching  that 
-question.  The  record  discloses  no  evidence 
tending  in  any  manner  to  fix  the  age  of 
prosecutrix  at  17  yeajs  or  older  at  the 
■date  of  the  alleged  criminal  act.  The  Jury 
was,  during  the  course  of  the  instructions, 
specifically  instructed  by  the  court  three 
-different  times  that  they  must  be  satisfied 
Xrom  the  evidence,  beyond  a  reasonable 
-doubt,  that  the  prosecutrix  was  under  the 
age  of  17  years  at  the  time  of  the  commis- 
sion of  the  alleged  criminal  act,  befoite  they 
•could  convict  him  of  the  charge;  and,  in 
view  of  the  positive  evidence  fixing  her  age 
4W  under  17  years,  and  in  view  of  the  ab- 
flence  of  any  testimony  tending  to  fix  her 
age  as  17  years  or  over,  if  the  instmctlon 
-complained  of  had  been  omitted,  the  result 
must  have  been  the  same;  and,  though  er- 
roneous, it  could  not  have  been  prejudicial. 
The  whole  case  considered,  the  Jury  could 
not  have  been  misled  to  the  prejudice  of 
the  accused  by  the  instruction  in  this  case, 
in  the  absence  of  any  evidence  tending  to 
show  the  age  of  the  prosecutrix  was  17 
years  old  or  older. 

[10]  The  appellant  contends  that  there  is 
no  evidence  in  the  case  proving  or  tending 
to  prove  that  the  prosecutrix  was  not  the 
wife  of  the  defendant  This  question  was 
raised  upon  a  motion  for  a  new  trial  and 
otherwise,  and  It  is  sufficiently  assigned  as 
error  on  this  appeal.  This  la  the  principal 
-error  relied  upon  by  appellant  for  a  reversal 
of  the  Judgment  of  conviction.  A  careful 
examination  of  the  evidence  in  the  case  dis- 
closes that  no  direct  proof  was  offered  by 
the  prosecution,  or  by  the  defendant,  upon 
the  question  whether  the  prosecutrix  was 


or  was  not  his  wife  at  the  time  the  act  was 
acoompUsbed.  The  cause  was  tried  by  all 
the  parties  and  by  the  court  upon  the  the- 
ory that  the  accused  and  the  prosecutrix 
were  not  husband  and  wife. 

We  find  abundant  circumstantial  evidence 
in  the  record  bearing  upon  the  qnestton  of 
the  relation  of  the  parties.  The  evidence 
presents  ttiese  drcnmstances:  That  the  pros- 
ecutrix in  1896  was  a  nursing  child,  in  the 
family  of  Wolf  Aronwald  at  Warsaw,  Rus- 
sia; that  she  came  to  Douglas  in  1907  as 
a  part  of  the  family,  and  entered  the  public 
schools  there;  that  she  worked  In  Kline's 
store  in  Douglas,  and,  after  she  quit  working 
there  in  1911,  she  worked  for  her  father; 
that  about  the  10th  of  November,  1911,  she 
applied  to  George  L.  Lienord  for  a  positloo, 
but  was  not  employed  by  him ;  subsequent 
to  that  date  she  made  frequmt  applicaUons 
to  him  for  a  position ;  that  she  came  to  hit 
store  with  her  little  sisters  and  other  rela- 
tives many  evenings  and  waited  for  the 
picture  shows  to  open;  that  she  left  with 
the  defendant  for  safe-keeping  small  somB 
ot  money,  which  he  returned  to  her  when 
she  was  about  to  leave  Doaglas  for  liOs 
Angeles;  that,  when  she  learned  that  she 
was  pregnant,  and  informed  defendant  of 
that  fact,  he  advised  her  to  consult  a  doc- 
tor, and  he  recommended  a  remedy  to  pro- 
duce an  abortion,  and  advised  her  to  take 
the  drug  which  he  believed  would  have  that 
effect;  he  consulted  a  doctor  about  her  con- 
dition, or  told  her  he  had  so  consulted  a 
doctor  on  that  subject;  during  the  trial  she 
gave  her  name  as  Miss  S^nnie  £■.  Aronwald, 
and  she  was  referred  to  as  "Miss"  a  number 
of  times  during  the  course  of  the  trial. 

The  appellant  denied  ever  Iiaving  bad 
sexual  intercourse  with  the  prosecutrix.  In 
reference  to  a  contract  he  had  signed,  in 
which  he  admitted  the  tBCt  that  he  was  the 
father  ot  her  unborn  child,  under  date  of 
November  22,  1912,  when  asked  by  his  coun- 
sel why  he  signed  the  document,  answered: 
"Why,  I  had  another  Jew  girl  to  make  an  al- 
legation against  me  that  I  was  under  bond 
for,  and  I  liad  Just  recently  nuurrled.  Just  a 
short  time  before  that,  and  Mr.  Frendi  call- 
ed me  np.  *  *  *"  He  did  not  sign  the 
contract  then,  but  several  days  after  he  was 
called  and  told  that  the  Jews  were  getting 
impatient  (by  the  Jews  meaning  tlie  family 
of  the  prosecutrix),  and  that  be  had  better 
do  something,  in  answer  to  which  informa- 
tion, appellant  said :  "Well,  I  will  send  my 
wife  home  and  you  bring  them  down  to  my 
stores  *  *  *  I  signed  it  and  dug  up  $42.- 
60  to  pay  their  transportation  to  Iioa  Angeles. 
They  wanted  to  visit  the  girl."  Witness 
Miss  Rogers  testified  that  Lenord  was  mar- 
ried to  her  sister  at  the  time  of  the  trial. 

These  facts  are  certainly  inconsistent  with 
the  fact  that  the  prosecutrix  was  the  wife 
of  the  accused  on  the  10th  day  of  November, 
1911.    In  April,  1913,  be  was  the  husband  ot 
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Ulss  RogeiB'  Bteter.  On  November  22,  1912, 
be  had  recently  married,  Recording  to  his  own 
testimony.  On  NoTember  10,  1911,  the  pros- 
ecntilz  first  applied  to  him  for  a  position, 
when  he  accomplished  the  act  If  the  law 
permits  the  proof  of  the  allegation  that  the 
piosecntrlz  was  not  the  wife  of  the  accused 
to  be  made  by  drcnmstantial  evidence,  there 
Is  snch  evidence  In  abundance  in  this  record. 
If  the  law  requires  direct  proof  of  such  fact, 
the  prosecution  has  failed,  and  the  verdict  is 
oontiary  to  the  law  and  evidence. 

[11]  Appellant  contends  that  direct  and  not 
dicomstantlal  proof  must  be  made  of  that 
fict  of  nonmarriage,  before  a  conviction  can 
stand,  and  cites,  among  other  cases,  People 
T.  Gonzalez,  6  Cal.  App.  256,  91  Paa  1013. 
The  question  considered  by  the  court  in  the 
Gonzalez  Case  was  whether  the  evidence  in 
the  case  was  sufficient  to  sustain  the  verdict 
of  guilty  of  statutory  rape.  The  court  de- 
cides that  there  was  some  testimony  from 
which  the  Inference  might  be  drawn  that 
the  parties  were  not  married,  yet,  such  testi- 
mony being  true,  it  was  not  inconsistent  with 
the  fact  that  they  were  married;  and  for 
that  reason  the  testimony  was  not  sufficient 
to  Bostain  a  conviction.  The  court  was 
not  considering  the  question  whether  dr- 
enmstantlal  evidence  Is  Incompetent  to  prove 
that  the  prosecutrix  was  not  the  wife  of  the 
accused  at  the  time  of  the  alleged  criminal 
act,  and  any  language  used  by  the  court 
seeming  to  decide  that  question  must  be  con- 
sidered in  connection  with  the  sufficiency  of 
the  evidence  in  that  case  t>efore  the  court, 
otherwise  the  remarks  of  the  court  are  dic- 
tum, and  not  binding  as  authority.  If  the 
Gonzalez  Case  is  to  be  considered  as  holding 
that  direct  evidence  alone  Is  necessary  from 
which  to  establish  the  fact  that  the  prouecu- 
trlx  was  not  the  wife  of  the  accused,  upon  a 
trial  of  a  charge  of  statutory  rape,  then 
that  case  stands  alone  in  the  courts  of  the 
country  that  are  unaffected  by  statute  so 
requiring  such  evidence. 

Beyond  question,  under  our  statute  it  la 
necessaiy  to  allege  and  prove  that  the  proe- 
ecatrlt  was  not  the  wife  of  the  accused  at 
the  date  of  the  alleged  criminal  act,  as  that 
tact  is  an  essential  ingredient  of  the  crime ; 
atUl  it  is  not  absolutely  necessary  to  prove 
that  fiict  by  direct  and  positive  testimony, 
bat,  like  every  other  essential  fact,  it  may 
be  proven  by  facts  and  drcumstances  from 
which  the  conclusion  may  be  drawn.  State  v. 
Hay,  SO  Wash.  414,  109  Pac.  1026,  Ann.  Cas. 
1912B,  113;  State  v.  Pipkin,  221  Mo.  453,  120 
8.  W.  17;  SUte  y.  Beed,  153  Mo.  451,  65 
8.  W.  74;  Brenton  v.  Territory,  16  Okl.  6, 
T8  Pac  83,  6  Ann.  Cas.  769;  Munger  v.  State, 
57  Tex.  Or.  R.  384,  387,  122  S.  W.  874.  The 
fact  may  be  established  by  circumstantial 
evidence,  and  we  think  It  was  sufficiently  so 
estabUstied  in  this  case.  The  facts  and  dr- 
cnmstances  bearing  upon  the  question  could 


not  be  true,  and  yet  the  fitct  exist  that  the 
prosecutrix  was  the  wife  of  the  accused. 
Even  the  Qonzalez  Case  makes  that  the  rule 
for  dedalon. 

[12]  The  ai)i)ellant  complains  of  error  com- 
mitted by  the  Judge  of  the  trial  court  In  re- 
fusing to  grant  a  certificate  of  probable 
cause  for  appeal.  This  assignment  raises  no 
question  for  consideration  upon  this  appeal 

No  reversible  error  appearing,  the  Judf- 
ment  Is  affirmed. 

FRANKLIN,  a  J.,  and  ROSS,  J.,  concsr. 


ARIZONA  COPPER  CO.,  Limited,  v.  STATE 

ez  reL  and  to  Use  of  WEBSTER, 

County  Treasurer. 

(Supreme  Court  of  Arizona.     Sept  26,  1913. 
Rehearing  Denied  Dec.  30,  1913.) 

1.  Taxation  (i  587*)— Couxction— DKnifsi 
— Waivkb— Unjust  Abskssmknt. 

Where  a  taxpayer  faUs  to  apply  for  a  re- 
duction of  his  asgessment  to  the  coimty  board 
of  equalization  at  its  July  meeting,  as  required 
by  Civ.  Code  1001,  pars.  3867,  3868,  he  cannot 
set  up  that  the  asBesament  waa  unjust  as  a 
defense  in  an  action  to  collect  the  taxes  thus 
assessed,  even  though  he  applied  for  a  reduc- 
tion to  the  board  at  its  August  meeting,  and 
though  the  assessor  were  gtull?  of  fraudulent 
and  corrupt  conduct 

[Ed.   Note.— For   other   cases,  see  Taxation, 
Cent  Dig.  |i  1196-1200;   Dec.  Dig.  }  687.*] 

2.  Taxation  (|  602*)— GoiXBonoir— Aotior— 
Answeb— Ai/UeoATioH  or  Fraud. 

In  an  action  for  taxes  due  the  state,  an 
allegation  of  the  answer  merely  that  the  coun- 
ty board  of  equalization,  actuated  by  personal 
hostility  and  acting  with  the  unlawful  and  mali- 
cious purpose  of  injuring  defendant  reused  to 
reduce  the  valuation  of  his  property  waa  not 
a  sufficient  allegation  of  fraud  as  against  the 
board,  in  the  absence  of  any  statement  that 
defendant  in  due  time  appeared  before  the 
board  and  was  refused  a  hearing,  or  tiiat  the 
board  allowed  a  bearing  and  arbitrarily  disre- 
garded condusive  evidence  of  overvaluation. 

[Bid.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  fS  1205-1218;  De&  Dig.  |  602.*] 

8.  Taxation    (f    468*)— Equalization- Bn- 

DSNOE. 

While  the  action  of  the  county  board  of 
equalization  is  necessarily  informal,  it  cannot 
reduce  a  valuation  in  the  absence  of  any  evi- 
dence that  it  was  erroneous. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  |  837;   Dec.  Dig.  §  468.*] 

4.  Taxation  ({  493*)— Bquauzaxior— RiaHT 

or  Apfrai.. 

A  taxpMer  may  appeal,  under  Civ.  Code 
1901,  par.  8875,  from  tne  action  of  the  county 
board  of  equalization,  though  the  board  mere^ 
approves  and  neither  raises  nor  lowers  the 
valuation  made  by  the  assessor. 

[Ed.   Note.-^For  other  cases,   see  Taxation, 
Cent  Dig.  H  876-883;    Dec  Dig.  |  493.*] 

6.  Taxation  (|  587*)— Coixection— Action— 
Defense  —  Adequact  of  Rembdt  bt  Ap- 
peal. 

Where  a  taxpayer,  by  failing  to  apply  to 
the  county  board  of  equalization  in  due  time 
for  a  reduction  of  his  assessment,  loses  his 
right  to  appeal  from  an  order  of  the  board  ap- 
proving the  valuation  by  the  assessor,  he  can- 
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not  be  heard  to  complain,  in  a  aubseqnent  ac- 
tion against  Mm  for  the  taxes  thus  assessed, 
that  the  remedy  of  appeal  provided  by  Civ. 
Code    1901,  par.  3875,  is  inadequate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {§  1196-1200;    Dec.  Dig.  {  587.*] 

6.  Taxation    (S    490*)— Equauzatiok— Cot- 
iJkTEBAL  Attack. 

An  order  of  the  coupty  board  of  equaliza- 
tion, approving  the  valuation  of  a  taxpayer's 
property  as  made  by  the  assessor,  cannot  be 
collaterally  attacked  in  an  action  under  Laws 
1903.  No.  92,  against  the  taxpayer  for  the  tax- 
es  thus   assessed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §1  872,  873;  Dec.  Dig.  {  490.*] 

7.  Taxation  (§  592*)— Collkction— Acnow— 

JUDOMERT  ON  Pl^EADINOB. 

Where  the  complaint,  in  an  action  for  tax- 
es, complies  with  requirements  of  Laws  1903, 
No.  92,  §  87,  prescribing  the  essentials  of  such 
complaint,  a  mere  general  denial  is  insufficient 
to  overcome  its  probative  force  and  prevent 
the  rendition  of  a  judgment  on  the  pleadings, 
where  the  answer  admits  defendants  owner- 
ship, the  value,  assessment  by  the  proper  offi- 
cer, its  equalization,  and  tenders  Uie  amount 
admitted  to  be  due. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {f  1205-1213;  Dec  Dig.  |  592.*] 

8.  Taxation  (J  598*)— Collection— Action— 
C08t&— Allowancb  of  Attobnet  Fees. 

In  view  of  Civ.  Code  1901,  pars.  1557, 
1558,  providing  that  the  prevailing  party  shall 
file  and  serve  a  statement  of  his  costs,  to  which 
the  opposing  party  may  file  exceptions,  it  was 
not  error  to  allow  attorney  fees  to  the  amount 
of  25  per  cent,  of  the  judgment  rendered 
against  defendant  in  an  action  for  taxes,  pur- 
suant to  Laws  1903,  No.  92,  f  86,  providing 
that  snch  fees  shall  be  taxed  as  costs,  though 
a  general  denial  was  filed  and  the  attorney's 
contract  vnth  the  collector  was  not  introduced 
in  evidence,  where  defendant  did  not  move  to 
retax  the  costs;  tlie  presumption  in  such  case 
being  that  the  amount  charged  was  authorized 
by  the  attorney's  contract  and  was  properly  in- 
cluded in  the  judgment 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1220;   Dec.  Dig.  {  598.'] 

Appeal  from  Superior  Court,  Oreenlee 
County;  F.  B.  Lalne,  Judge. 

Action  by  the  State,  on  the  relation  and 
to  the  use  of  John  M.  Webster,  Treasurer 
and  ex  officio  Tax  Collector  of  Greenlee  Coun- 
ty, against  the  Arizona  Copper  Company, 
Ldxnlted,  a  foreign  corporation.  From  Judg- 
ment for  plalntitr,  defendant  appeals.  Af- 
firmed. 

This  is  an  action  at  law  to  collect  taxes  for 
the  year  1911  alleged  to  be  due  the  state. 
The  action  is  authorized  by  the  provlsionB 
of  Act  92,  Laws  of  1903,  which  provides  for 
the  collection  of  delinquent  taxes.  The  ap- 
I>ellant's  answer  to  the  complaint  consists  of 
(1)  a  general  demurrer,  (2)  special  demurrer, 
(3)  general  denial,  and  (4)  fraud  on  the  part 
of  assessing  and  equalizing  officers.  The 
fraud  is  alleged  as  follows: 

"For  further  answer  to  the  said  complaint 
defendant  says:  That  It  Is,  and  was  at  all 
the  tiines  mentioned  in  the  complaint  herein, 
the  owner  and  in  the  possession  and  control 
of  the  property  described  therein.  That,  for 
the  purposes  of  taxation,  property  In  the  ter- 


ritory of  Arizona  for  the  year  1911,  behig  the 
year  for  whl<di  the  plalntUf  seeks  by  this  ac- 
tion to  enforce  the  collection  of  taxes  al- 
leged to  hare  been  levied  upon  and  against 
the  defendant's  property   described  in  said 
complaint,  the  rarlons  officers  of  the  terri- 
tory of  Arizona  charged  with  the  valuation 
of  the  property  in  said  territory  for  taxatloo 
determined  upon  and  fixed  as  a  basis  there- 
for (except  as  to  the  products  of  produdng 
mines)  a  valuation  of  not  to  exceed  40  per 
centum  of  the  full  cash  value  thereof.   That, 
In  pursuance  of  such  determination,  the  offi- 
cers in  the  various  counties  in  said  territory, 
and  the  territorial  board  of  equalization,  as 
well  as  the  boards  of  equalization  of  the 
several  counties  of  said  territory,  charged 
with  the  valuation  of  the  property  in  said 
territory  for  the  purpose  of  taxation  for  said 
year  1911  and  with  the  duty  of  the  equaliza- 
tion of  such  valuations,  valued,  and  equal- 
ized the  valuations  of,  all  the  property  in 
said   territory  and  in  the  several  counties 
thereof,  subject  to  texation,  except  that  of 
this  defendant,  as  hereinafter  set  forth  (and 
excepting  the  products  of  producing  mines), 
at  not  to  exceed  the  said  40  per  centum  of 
Its   full   cash  value.     That  the  assessor  of 
said  Greenlee  county,  acting  in  that  respect 
in  accordance  with  the  general  rule  of  valu- 
ation  of   property   adopted,   practiced,   and 
under  which   property   was   valued  for  the 
purpose  of  taxation  in  said  territory  and  in 
the   several  counties   thereof  as   aforesaid, 
did  In  fact  value  all  other  property  in  said 
Greenlee  county  (except  the  products  of  pro- 
ducing mines  and  excepting  that  of  the  de- 
fendants   as    hereinafter    set   out),    for  the 
purposes  of  taxation  for  said  year  1911,  at  a 
valuation  not  exceeding  40  per  centum  of  its 
full  cash  value.     That  the  assessor  of  said 
Greenlee  county  was  by  law  charged  with  the 
valuation  of  property  in  said  Greenlee  county 
In  said  territory  for  the  purposes  of  taxation 
for  said  year  1911,  and  In  ta.ct  did  fix  the 
valuation  thereof,  including  that  of  the  de- 
fendant,   as   hereinafter    mentioned,    it   all 
being  then  located  and  situated  in  said  coun- 
ty of  Greenlee,  upon  which  the   taxes,  the 
collection  of  which  is  sought  by  this  action 
to  be  enforced,  were  actually  levied.     That 
the  said  assessor  was  at  all  said  times  per- 
sonally hostile  toward  this  defendant  and  its 
corporate  officers,  agents,  and  managers,  and 
entertained  personal  animosity  toward  it  and 
toward  them,  and  was  during  all  said  times 
in  such  a  state  of  mind  toward  this  defend- 
ant and  Ite  corporate  officers,  agents,  and 
managers  as  would  and  did  preclude  him  from 
acting  fairly,  impartially,  and  justly  In  the 
matter  of  the  valuation  of  defendant's  said 
property  for  the  purposes  of  taxation.    That 
said  assessor  «s  aforesaid,  intending  there- 
by to  harass,  embarrass,  and  oppress.  Injure, 
and  damage  this  defendant,  valued  the  prop- 
erty of  this  defendant,  described  In  the  com- 
plaint, for  the  purposes  of  taxation  for  said 
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fear  ISll,  and  each  and  every  part  thereof, 
at  a  snm  greatly  In  ezceaa  of  40  per  centum 
of  Its  value,  to  wit,  at  more  than  60  per 
centum  thereof  In  the  aggregate.  That  40 
per  centum  of  the  tme  cash  value  of  all 
said  property  of  the  defendant  described  as 
aforesaid  in  the  complaint  Is  and  was  not 
to  exceed  the  sum  of  $l,170,3e&95.  That  the 
said  assessor,  acting  as  aforesaid  with  a 
malldons  and  unlawful  intent  to  harass,  em- 
barrass, annoy,  oppress,  injure,  and  damage 
this  defoidant,  valued  the  said  property  of 
the  defendant  for  the  purposes  of  taxation  at 
the  sum  of  $1,899,458.50,  being  in  excess  of 
1729.489.55  over  and  above  the  trne  and  Just 
ralnatlon  thereof  as  aforesaid. 

"Defendant  further  says:  That  the  dis- 
trict attorn^  of  said  county  of  Greenlee, 
and  each  of  the  members  of  the  board  of 
supervisors  of  said  county,  were,  during  all 
of  said  year  1911  and  during  all  the  times 
while  said  property  was  being  listed  for  tax- 
ation and  valued,  and  the  valuation  thereof 
equalized,  and  each  of  them  was  personally 
limtlle  toward  this  defendant  and  its  oflBcera, 
agents^  and  managers  and  bore  personal 
animosity  against  It  and  them,  and  that  there 
existed  in  each  of  them  such  a  state  of  mind 
as  would  preclude  them  severally  and  collec- 
tively, and  which  did  in  fact  preclude  them 
severally  and  collectively,  from  acting  in  the 
matter  of  the  valuation  of  defendant's  said 
property,  and  in  the  equalization  of  the  val- 
uation thereof,  proportionately  to  that  of  oth- 
er property  in  said  county,  with  fairness.  Just- 
ness, and  impartiality.    And  on  or  about  the 

day  of  August,  1911,  and  while  the 

board  of  sui)ervl8or8  of  said  Greenlee  coonty 
was  in  session  and  acting  as  a  county  board 
of  equalization,  and  while  the  said  assessor 
or  said  county  and  the  district  attorney  of 
said  county  were  present  aiding,  advising, 
and  assisting  said  board  of  equalization,  this 
defendant  appeared  before  said  board  of 
equalization  and  then  and  there  asked  that 
the  valuation  of  its  property  fixed  as  afore- 
said by  said  assessor  might  be  reduced  by 
the  sum  of  1729,489.55,  being  the  excessive 
valuation  thereof  as  aforesaid,  to  the  sum 
of  $1,170368.96,  so  that  such  valuation  of 
defendant's  property  aforesaid  might  accord 
with  and  be  valued  by  the  rule  aforesaid  ap- 
plied to  the  valuation  of  all  other  property 
for  the  purpose  of  taxation  in  said  coun^ 
and  In  said  territory  for  said  year  1911. 
Xhat  said  board  of  equalization,  aided  and 
assisted  therein  by  the  county  assessor  and 
said  district  attorney  as  aforesaid,  and  all 
acting  In  the  premises  with  the  unlawful  and 
malldons  pnrpose  of  harassing,  embarrass- 
ing, oppressing,  injuring,  and  damaging  this 
defendant,  refused  to  reduce  said  valuation 
of  nld  property  or  any  part  -thereof,  and 
ordered  that  the  valuation  thereof  as  made 
by  the  assessor  as  aforesaid  sbonld  be,  re- 
main, and  stand  as  the  assessed  valuation  of 
defendant's  said  property  for  the  purpose  of 


taxation  for  said  year  1911.  That  thereafter, 
as  defendant  is  informed  and  lielleves,  the 
board  of  supervisors  of  said  Greenlee  county 
did  levy  and  assess  against  said  property, 
and  all  thereof,  taxes  based  at  and  propor- 
tioned upon  said  grossly  excessive  valua- 
tion thereof,  all  substantially  as  stated  in 
the  complaint,  to  wit,  In  the  aggregate  a  sum 
of  $38,458.29,  being  the  amount  of  taxes  for 
the  enforcement  and  collection  of  which 
plaintiflr  brings  this  suit" 

To  the  answer  of  fraud,  appellee  inter- 
posed: (1)  A  plea  to  the  Jurisdiction  of  the 
oonrt  to  hear  tlie  issue,  alleging  that  the 
court's  powers  were  limited  by  paragraph 
3875,  tit  «2,  c.  8,  Revised  Statutes  of  1901. 
(2)  Specially  demurred  (a)  that  the  answer 
showed  that  appellant's  property  was  as- 
sessed for  only  60  per  cent  of  its  cash  value; 
(b)  that  answer  is  a  collateral  attack  on 
Judgment  of  board  of  equalization;  (c)  that 
tender  is  insufficiently  pleaded;  (d)  that  in- 
sufficient facts  to  show  legal  fraud  are  plead- 
ed. (3)  Plea  in  bar  (a)  In  that  answer  admits 
Jurisdiction  of  assessing  and  equalizing  offi- 
cers; (b)  that  tender  pleaded  is  an  estoppel 
to  deny  Jurisdiction;  (c)  a  failure  to  appeal 
from  action  of  board  of  equalization  after 
appearing  at  the  August  meeting  and  asking 
for  a  reduction.  ♦  •  •  (4)  A  general  and 
special  denial  of  all  the  allegatlona  of  appel- 
lant's affirmative  answer. 

The  spedal  demurrer  was  sustained,  and, 
appellant  refusing  to  amend,  Judgment  was 
entered  for  appellee  for  taxes,  penalties,  in- 
terest, and  costs.  From  this  Judgment  this 
appeal  is  taken. 

Klbbey,  Bennett  &  Bennett,  of  Phoenix,  for 
appellant  Stoneman  &  Ling,  of  Phoenix,  for 
appellee. 

ROSS,  J.  (after  stating  the  fiicts  as  above). 
The  demurrers  to  appellant's  answer  alleging 
fraud  upon  the  part  of  the  assessing  and 
equalizing  officers  present  two  questions: 
First  As  to  whether  the  equitable  defense 
of  fraud  may  be  interposed  in  an  action  at 
law  to  collect  delinquent  taxes  under  the 
provisions  of  Act  92,  Laws  of  1903.  Sec- 
ond. Granting  that  such  a  defense  is  allow- 
able, are  the  facts  alleged  in  answer  suffi- 
cient to  constitute  fraud?  We  will  consider 
these  two  propositions  In  the  inverse  order 
stated  above. 

[1]  The  county  assessor,  under  our  revenue 
law,  must  take  the  initial  step  in  ascertain- 
ing and  valuing  the  assessable  property  of 
his  county.  Indeed,  this  duty  is  solely  his. 
Having  listed  and  valued  the  property  of 
his  county,  his  assessment  roll  is  given  over 
to  the  board  of  supervisors  as  a  board  of 
equalization  whose  duty  It  is  to  equalize 
the  values  of  the  property  within  their  coun- 
^.  It  is  in  connection  with  these  duties 
enjoined  by  law  upon  the  assessor  to  list 
and  value,  and  the  board  of  equalization 
to  equalize,  the  proiterty  of  their  county  that 
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the  appellant  bases  Its  claim  of  fraud.  It 
Is  charged  that  tbe  assessor  was  hostile 
towards  appellant,  Its  officers,  agents,  and 
managers,  and  entertained  personal  animos- 
ity toward  it  and  them,  and,  because  of 
this  state  of  mind,  he  wonld  not  and  could 
not  act  fairly,  Impartially,  and  Justly  In 
the  valuation  of  appellant's  property,  but 
that,  Intending  thereby  to  harass,  embarrass, 
and  oppress.  Injure,  and  damage  appellant, 
he  valued  Its  property  at  more  than  60  per 
cent  of  its  true  value  in  the  aggregate,  while 
all  other  property  in  Greenlee  county  was 
placed  at  a  valuation  not  exceeding  40  per 
cent,  of  its  full  cash  value.  It  requires  no 
argument  to  discover  in  these  facts  a  clear 
case  of  discrimination  and  Inequality.  The 
taxpayer  is  entitled  to  tbe  fair  and  honest 
Judgment  of  the  assessing  officer  in  fixing 
valuations.  To  say  the  least,  it  is  apparent 
from  the  facts  as  alleged  (and  they  must 
be  taken  as  true  on  demurrer)  that  the  as- 
sessor acted  arbitrarily,  partially,  and  un- 
justly towards  appellant  There  was  not  only 
discrimination  as  between  taxpayers  but  the 
fundamental  principle  of  uniformity  was  vio- 
lated. The  appellant  was  entitled  to  have 
the  wrong  done  it  corrected.  Its  property, 
being  proportionately  overvalued  or  exces- 
sively valued  when  compared  with  the  valu- 
ation of  other  property  In  Greenlee  county, 
was  entitled  to  a  reduction  so  as  to  equalize 
it  with  other  values.  A  taxpayer  in  such  a 
situation,  under  the  laws  of  Arizona,  must 
first  take  his  case  before  the  county  board 
of  equalization.  This  board,  which  meets  to 
July  of  each  year,  has  power  to  determine 
whether  the  assessed  value  of  any  property  Is 
too  small  or  too  large,  and  it  may  change  or 
correct  any  valuation  by  adding  thereto  or 
deducting  therefrom.  Reduction  may  be 
made  on  its  own  motion  or  upon  application 
of  the  taxpayer.  Paragraphs  3867,  3868,  Re- 
vised Statutes  of  1901. 

In  those  Jurisdictions  where  an  aggrieved 
taxpayer  la  permitted  under  the  law  to  make 
his  objections  to  an  assessment,  as  made  by 
the  assessing  officer,  to  a  reviewing  or  equal- 
izing body,  It  is  uniformly  held,  so  far  as  we 
have  seen,  that  he  must  first  exhaust  that 
remedy  before  be  may  Invoke  the  aid  of  the 
courts  to  relieve  him.  In  87  Cyc.  1079,  the 
law  is  so  well  stated  that  we  quote:  "When 
the  statutes  provide  a  remedy  against  an  ex- 
cessive, erroneous,  or  Improper  assessment  of 
property  of  an  individual,  by  proceedings  be- 
fore a  board  of  equalization  or  review,  the 
taxpayer  must  at  his  peril  avail  himself  of  | 
this  remedy  and  cannot  resort  to  the  courts 
in  the  first  instance;  and,  If  he  neglects  prop- 
erly to  bring  his  complaint  before  the  board 
of  review,  he  cannot  assail  the  assessment  in 
any  .collateral  manner  nor  Invoke  the  com- 
mon-law or  equitable  powers  of  the  courts 
for  the  redress  of  his  grievance." 

The  appellant  made  no  application  to  the 
county  board  of  equalization  for  a  reduction 
of  the  valuation  of  its  property  at  its  July 


meetings.  It  was  decided  by  this  court  In 
State  V.  Supervisors,  127  Pac.  727,  that  the 
board  of  equalization  had  power  at  Its  July 
meetings,  on  its  own  motion  or  on  applica- 
tion, to  reduce  valuations  when  In  its  judg- 
ment the  value  was  fixed  too  high,  and  it  was 
also  held  that  the  board  had  no  power  or  Ju- 
risdiction to  make  a  reduction  at  its  August 
meeting.  The  application  to  the  board  at  its 
August  meeting  for  a  reduction  of  valuation 
was  a  futile  thing.  If  the  request  had  been 
granted  and  values  lowered  by  the  board,  the 
order  would  have  been  of  no  effect  as  with- 
out and  beyond  the  jurisdiction  of  the  board. 
State  V.  Supervisors,  supra.  The  appellant, 
therefore,  did  not  avail  Itself  of  the  ranedy  of 
applying  to  the  board  of  equalization,  as  pro- 
vided by  our  statutes,  to  have  Its  excessive 
valuation  corrected. 

It  is  Insisted,  however,  that  the  fraudulent 
and  corrupt  conduct  and  action  of  the  assess- 
or vitiated  the  assessment;  that  fraud  viti- 
ates all  transactions;  and  that  the  assessor's 
acts  were  void,  resulting  In  no  assessnaent 
whatever.  The  board  of  equalization's  po^er 
to  correct  an  overvaluation  ia  the  same 
whether  the  excess  is  the  result  of  defective 
judgment  honestly  exercised  or  good  Judg- 
ment corruptly  and  fraudulently  exercised. 
The  damage  or  injury  to  the  taxpayer  Is  the 
same  whatever  the  motive  of  the  assessor  or 
even  In  the  absence  of  a  motiv&  The  lan- 
guage of  the  statute  is:  "Said  board  shall 
have  power  to  determine  whether  the  assess- 
ed value  of  any  property  is  too  small  or  too 
large,  and  it  may  change  and  correct  any  -val' 
nation,  either  by  adding  thereto  or  by  de- 
ducting therefrom.  •  •  •"  Paragraph 
3868,  Revised  Statutes  of  Arizona  1901. 

The  reasoning  of  tbe  court  in  Crawford  t. 
Polk  County,  112  Iowa,  118,  83  N.  W.  826, 
wherein  the  taxpayer  was  complaining  ot  an 
arbitrary  and  fraudulent  and  excessive  assess- 
ment, applies  with  force  to  the  facts  of  this 
case.  The  court  In  that  case  said:  "An  error 
in  overvaluation  is  always  subject  to  cor- 
rection and,  If  fraudulent,  differs  from  others 
only  with  respect  to  the  motive  of  the  assess- 
or. The  same  remedy  is  available,  and  Oiere 
appears  no  good  reason  for  not  followiag  it. 
But  it  Is  said  fraud  vitiates  everything,  and 
for  this  reason  resort  may  be  had  directly  to 
the  courts.  That  may  be  true  as  between 
private  parties,  but  the  state  and  its  agen- 
cies ought  not  to  be  deprived  of  the  revenues 
nor  the  citizen  relieved  of  his  just  portion  of 
the  burden  of  taxation  because  of  the  evil 
motive  of  the  officer." 

In  Los  Angeles  Gas  &  Electric  Co.  r.  Coun- 
ty of  Los  Angeles,  162  Cal.  164,  121  Pac.  384, 
the  court  said:  "Where  the  only  alleged  ef- 
fect of  the  fraud  of  the  assessor  is  excesslTe 
valuation  of 'the  property  of  the  taxpayer  for 
assessment  purposes,  the  conclusion  of  the 
board  of  equalization  that  the  fair  value  for 
such  purposes  Is  the  amount  fixed  by  the  as- 
sessor would  apiiear  to  render  the  fraud  of 
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Oat  offloer  Immaterial,  for  it  la  in  no  way  in- 
Jarlons.  According  to  the  conclusion  of  the 
iward,  the  property  is  asaeased  at  the  aame 
Talne  proportionately  as  all  the  other  prop- 
ert;  in  the  county.  Unleea  that  determina- 
tion can  be  avoided,  it  is  conclusive  on  the 
question  of  fairness  of  the  valuation,  hence 
on  the  qaestion  of  injury.  Under  the  author- 
Ittes  it  cannot  be  avoided  unleea  the  board 
liu  proceeded  'arbitrarily  and  in  willful  dis- 
regard of  the  law  intended  for  their  guidance 
and  control,  with  the  evident  purpose  of  im- 
posing unequal  burdens  upon  certain  of  the 
taxpayers'  (Oregon,  etc.,  R.  R.  Co.  v.  Jack- 
son Co.,  38  Or.  S89,  699,  64  Pac.  307,  65  Pac. 
369),  or  unless  there  be  something  equivalent 
to  fnod  in  the  action  of  the  board.  Mere  er- 
rors in  lionest  Judgment  as  to  the  value  of 
tlie  property  will  not  obviate  the  binding  ef- 
fect of  the  conclusion  of  the  board.  Such  a 
board  is,  'In  the  absence  of  fraud  or  mall- 
dons  abuse  of  its  powers,  •  *  *  the  sole 
Jndge  of  qnestiona  of  fact  and  of  the  values 
of  property' "  (La  Orange,  etc.,  Co.  v.  Carter, 
142  Cal.  565,  76  Pac.  243). 

[Z]  There  Is  an  attempt  in  the  appellant's 
answer  to  impeach  the  honesty,  fairness,  and 
impartiality  of  the  board  of  equalization. 
They  are  charged  with  having  the  same  prej- 
odioes  and  motives  as  the  assessor.  They, 
bowever,  did  not  originally  fix  the  value  of 
which  complaint  is  made.  It  is  not  shown 
tbat  they  even  knew  that  appellant's  prop- 
erty was  proportionately  overvalued.  When 
the  mitlmely  application  at  the  August  meet- 
ing of  the  board  was  made,  the  extent  of 
appellant's  etForta,  using  Its  own  language, 
was  that  it  "appeared  before  the  board  of 
equalization  and  then  and  there  asked  that 
the  valuation  of  its  property  fixed  as  afore- 
said by  said  assessor  might  be  reduced  by 
the  sum  of-  $729,489.55,  being  the  excessive 
ralnation  thereof.  •  •  •»  xhe  matter  of 
raising  or  lowering  valuations  of  property 
by  the  board  of  equalisation  is  not  so  trivial 
or  unimiwrtant  as  that  it  may  ordinarily  be 
done  upon  the  mere  "asking"  of  the  taxpayer. 
There  should  be  submitted  to  the  board  real 
and  substantial  reasons  before  expecting  its 
members  to  change  or  modify  the  official 
finding  of  another  officer  of  the  county. 

[t]  While  the  procedure  of  necessity  is  in- 
torxnal  and  tbere  Is  an  absence  of  technical 
leguirements,  the  Jndlclal  action  of  the  board 
in  lowering  valuations  should  be  founded  in 
reason  and  upon  facts.  To  lower  a  valoa- 
ti(H>  upon  a  request  and  without  evidence 
would  be  as  arbitrary  as  it  would  be  to 
raise  a  valuation  without  notice  or  proof. 
In  the  absence  of  an  allegation  that  there 
was  a  tender  of  proof  that  appellant's  prop- 
erty was  proportionately  overvalued,  and 
there  being  nothing  alleged  to  indicate  or 
(bow  tliat  the  board  knew  of  the  discrimina- 
tion or  proportionate  overvaluation,  the 
diarge  of  fraud  and  oppression  on  the  part 
of  the  board  falls  to  the  ground.    To  the  al- 


legations of  fraud  and  oppression  In  appel- 
lant's answer,  the  language  of  the  court  in 
County  of  Cochise  v.  Copper  Queen  Co.,  8 
Ariz.  221,  232,  71  Pac.  946,  949,  seems  particu- 
larly applicable  The  court  there  said:  "It 
is  a  general  rule  of  pleading  that.  In  alleg- 
ing fraud,  the  facts  which  constitute  such 
fraud  must  be  stated.  To  characterize  an 
act  as  'fraudulent'  does  not.  In  legal  elfect, 
charge  it  as  fraudulent,  unless  some  circum- 
stances or  fact  be  charged  which  shows  in 
what  the  fraud  consists  and  how  it  has  been 
effected."  The  general  charge  tbat  the 
board,  being  actuated  by  motives  of  personal 
hostility,  and  "acting  in  the  premises  with 
the  unlawful  and  malicious  purpose  of 
harassing,  embarassing,  oppressing,  injuring, 
and  damaging"  the  appellant,  "refused  to 
reduce"  the  valuation  of  property,  and  "or- 
dered the  valuation  thereof  as  made  by  the 
assessor  should  be,  remain,  and  stand  as 
the  assessed  valuation"  of  appellanf  ■  prop- 
erty, is  not  a  sufficient  allegation  of  flaud 
as  against  the  board  and,  standing  alone, 
amounts  to  nothing.  Had  such  allegation 
been  aided  and  supported  by  a  showing  that 
appellant,  at  a  time  allowed  by  law,  appear- 
ed before  the  board  and  demanded  a  hearing 
and  a  hearing  was  refused,  or,  if  allowed, 
the  evidence  of  overvaluation,  although  con- 
clusive, was  arbitrarily  disregarded,  the  court 
would  have  something  by  way  of  spedflc 
acts  to  test  the  truth  of  the  general  alle^- 
tion  of  wrong  conduct  The  board  of  equal- 
ization when  legally  assembled  with  Juris- 
diction to  act  In  the  premises,  upon  a  proper 
and  soifident  showing,  should  have  been  ap- 
pealed to  to  rectify  the  wrong  here  complain- 
ed of.  From  appellant's  own  showing  no 
such  opportunity  was  ever  presented.  It  is 
not  even  shown  that  the  board  knew  of  the 
alleged  overvaluation. 

[4]  The  appellant  has  devoted  mnch  of  its 
brief  to  an  effort  to  show  that  the  remedy 
by  appeal,  as  provided  in  paragraph  3876, 
Revised  Statutes  of  1901,  could  in  no  event 
be  availed  of  by  it,  and  that,  unless  It  is 
sustained  in  Its  contention  In  its  present 
form,  it  is  without  remedy.  One  of  the  rea- 
sons assigned  against  the  remedy  of  appeal, 
as  granted  by  paragraph  3876,  supra,  as  not 
being  open  to  appellant,  is  that  the  terms 
of  the  statute  limit  the  right  to  those  only, 
the  value  of  whose  property  was  "fixed  by 
the  board  of  equalization."  The  valuation 
as  returned  by  the  assessor  is  the  valuation 
of  which  complaint  is  made.  It  was  neither 
raised  nor  lowered  by  the  board,  and  there- 
fore it  is  argued  the  board  had  nothing  to  do 
in  fixing  the  value.  If  tbat  be  true,  the 
appellant  has  argued  Itself  out  of  court  For 
if  the  board,  as  such,  did  not  fix  the  valua- 
tion, the  charge  that  they  equalized  the'aih" 
pellant's  property  and  ordered  the  valuation 
to  remain  and  stand  as  fixed  by  the  assessor 
with  the  unlawful  and  malicious  purpose  of 
oppressing  and  damaging  appellant  falls  to 
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the  gronnd.  In  other  words,  If  the  board  of 
equalization  In  their  official  capacity  were 
not  called  upon  to  act  and  did  not  act  on  the 
valuation  of  property  as  returned  by  the 
assessor,  neither  fraud  nor  malice  in  fixing 
the  value  could  be  charged  to  the  board.  The 
process  of  equalizing  the  values  of  property, 
whether  raised,  lowered,  or  approved  as  re- 
turned by  the  assessor,  requires  the  exercise 
of  discretion  and  Judgment,  and  as  much  so 
in  one  case  as  the  other.  We  do  not  agree 
with  appellant  in  its  contention  that  he  only 
may  appeal  the  value  of  whose  property  has 
been  raised.  Indeed,  its  argument  along  that 
line  is  in  direct  conflict  with  the  allegations 
of  its  answer,  for  in  the  answer  it  Is 
charged  that  the  board  "equalized"  its  prop- 
erty and  "ordered"  that  the  valuation  fixed 
by  the  assessor  remain  and  stand  as  the  true 
valuation  of  its  property.  The  appellant 
was  entitled  to  an  appeal  from  the  order  of 
the  board  of  equalization. 

[S]  But  appellant  complains  with  great 
energy  and  ability  of  the  Inadequacy  of  the 
remedy  of  appeal,  as  provided  in  paragraph 
3875,  supra ;  but  inasmuch  as  it  has  failed 
to  avail  itself  of  the  other  legal  remedies 
open  to  It,  and  in  so  doing  lost  Its  right 
of  appeal,  as  therein  provided,  we  do  not  feel 
called  upon  to  pass  upon  that  very  interest- 
ing question. 

It  would  seem  that  the  demurrers 'were 
properly  sustained  for  the  following  reasons: 
(1)  Granting  that  the  overvaluation  of  ap- 
pellant's property  by  the  assessor  was  fraud- 
ulent and  arbitrary,  the  appellant's  remedy 
for  correcting  the  error  was  by  a  timely  ap- 
plication to  the  county  board  of  equalization 
for  a  reduction.  (2)  No  such  application  was 
made.  (3)  The  judgment  of  the  board  that 
the  value  fixed  by  the  assessor  was  the  cor- 
rect value  renders  the  fraud  of  that  officer 
immaterial.  (4)  The  determination  of  the 
board  that  the  valuation  of  appellant's  prop- 
erty was  proportionately  assessed  with  other 
property  in  Greenlee  county  was  final,  in 
the  absence  of  a  showing  that  the  board  act- 
ed arbitrarily  and  in  willful  disregard  of 
the  law.  (5)  Treating  the  application  made 
to  the  board  In  August  as  timely,  it  fails  to 
show  fraud  on  the  part  of  the  board,  falls 
to  show  that  the  board  refused  to  hear  ap- 
pellant's application,  fails  to  show  that  ap- 
pellant gave  or  offered  proof  of  overvalua- 
tion, and  falls  to  show  that  the  board  had 
any  information  or  knowledge  of  an  over- 
valuation of  appellant's  property  by  the 
assessor. 

[6]  The  Judgment  of  the  board  on  the  val- 
uation of  appellant's  property  is  conclusive 
and  may  not  be  collaterally  attacked,  as  is 
attempted  in  this  proceeding. 

Act  92,  Laws  of  1903,  provides  for  the  col- 
lection of  delinquent  taxes  and  Is  the  law 
under  which  this  proceeding  is  being  pros- 
ecuted. This  act  is  copied  almost  bodily 
from  the  Missouri  law  covering  the  same 


subject-matter.  State  ez  rel.  t.  Western 
Uslon  Telegraph  Co.,  16S  Mo.  602,  66  S. 
W.  775,  was  an  action  at  law  to  collect  back 
taxes  for  the  year  1899.  In  that  case  it  is 
said:  "The  answer  contains  two  defenses: 
First,  that  the  State  Board  of  Equalization 
intentionally  discriminated  against  defend- 
ant In  assessing  its  property  at  its  full  val- 
ue, whUe  other  property  in  the  state  is  only 
assessed  at  from  35  to  40  per  cent  of  its 
value.  •  ♦  • "  After  dtlng  and  discuss- 
ing a  number  of  cases  bearing  on  the  con- 
tention of  the  defendant,  the  court  said: 
"The  defendant  cannot  avail  itself  of  these 
cases  for  the  reasons:  First,  that  it  seeks 
to  raise  the  question  of  discrimination  by  a 
defense  to  an  action  at  law  to  collect  the 
taxes,  and  thereby  collaterally  attacks  the 
Judgment  of  the  board  of  equalization." 
This  case  was  affirmed  by  the  Supreme 
Court  of  the  United  States  in  190  U.  S.  412, 
at  page  427,  23  Sup.  Ct  730,  at  page  734 
(47  L.  Ed.  1116),  the  language  of  the  court 
being :  "We  think  overvaluation  of  property 
cannot  be  a  ground  of  defense  at  law.  In 
other  words,  the  action  of  the'  tax  officers, 
being  in  the  nature  of  a  Judgment,  must  be 
yielded  to  until  set  aside.  This  can  only 
be  done  In  a  direct  proceeding." 

The  assessment  here  contested  was  made 
for  the  year  1911,  while  Arizona  was  a  ter- 
ritory, and  the  decision  of  the  Supreme  Court 
of  the  United  States  would  be  binding  and 
conclusive  if  Arizona  were  still  a  territory. 
It  certainly  is  entitled  to  more  than  ordi- 
nary weight  with  the  state  court  for  that 
reason  and  the  additional  Teason  tliat  the 
decision  is  upon  a  case  of  discriminatory 
overvaluation  in  a  suit  at  law  based  upon 
the  same  statute  from  which  ours  is  copied. 

[7]  Judgment  was  rendered  on  the  plead- 
ings. It  is  contended  by  appellant  that  evi- 
dence should  have  been  submitted  to  over- 
come its  general  denial.  It  is  said  that 
all  the  facts  in  the  complaint  were  denied 
and  that  the  denial  had  the  effect  of  re- 
quiring evidence  of  a  valid  assessment  and 
levy.  Section  87,  Act  92,  Laws  of  1903,  pro- 
vides that  the  petition  or  complaint  in  this 
kind  of  action  shall  show  "the  different 
years  for  which  taxes  are  due  as  well  as 
the  several  kinds  of  taxes  or  funds  to  which 
they  are  due,  with  the  respective  amounts 
due  to  each  fund,  all  of  which  shall  be  set 
forth  In  a  tax  bill  of  said  back  taxes,  duly 
authenticated  by  certificate  of  the  tax  col- 
lector and  filed  with  the  petition,  and  said 
tax  bill  or  bills,  so  certified  shall  be  prima 
fade  evidence  that  the  amount  claimed  in 
said  suit  is  Just  and  correct  •  •  •  "  The 
complaint  conforms  with  this  requirement  of 
the  statutes,  and  a  mere  denial  is  not  suffi- 
cient to  overcome  its  probative  force.  Be- 
sides, construing  the  answer  as  a  whole,  it 
admits  the  ownership  of  the  property  to  be 
in  appellant,  admits  the  value,  admits  the 
assessment  as  made  by  the  proper  officer,  ad- 
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nits  Oie  eqnallxatlon  of  the  aasessment,  and 
makea  r  tender  of  what  It  conceives  to  be 
doei  The  denial,  when  viewed  In  connection 
vrlth  these  admissions,  traverseB  no  material 
lUegation  of  the  complaint  The  only  issue, 
iodeed,  was  the  lasne  of  fraud,  and,  having 
decided  that  against  appellant,  it  was  the 
duty  of  the  coort  to  render  Judgment  in 
ftTor  of  the  appellee. 

[t]  There  was  taxed  as  costs  and  indud- 
ed  in  the  Judgment  attorney's  fees  in  amount 
25  per  cent  of  the  Judgment  for  taxes.  It 
U  complained  that  this  was  error  in  the 
tace  of  the  general  denlaL  Section  86,  Act 
92,  Uws  of  1803,  provides:  "  ♦  •  •  To 
enforce  the  lien  of  the  territory  and  for  the 
purpose  of  prosecuting  suit  for  taxes  under 
tbis  chapter  the  collector  shall  have  power, 
with  the  approval  of  the  county  lioard  of 
supenrisors  to  employ  such  counsel  as  he 
may  deem  necessary  who  shall  receive,  as 
fees  in  any  suit  such  sum,  not  to  exceed 
twenty-flve  per  cent  of  the  amount  of  the 
tax  actually  collected  and  paid  into  the 
treasury,  as  may  be  agreed  upon  in  writing 
and  approved  by  the  county  board  of  snpei^ 
Tlsors  before  such  services  are  rendered, 
wUch  sum  shall  be  taxed  as  costs  in  the 
suit  and  collected  as  other  costs.    •     •     •" 

Appellant  insists  that  the  attorney's  con- 
tract with  the  collector  should  have  been  In- 
troduced in  evidence  before  the  court  was 
anthorized  to  give  Judgment  for  the  attor- 
ney fees.  It  will  be  observed  that  the  at- 
torney's fees  are  to  be  "taxed  as  coats  in 
the  suit  and  collected  as  other  costs."  The 
provisions  of  the  above  Act  92,  concerning 
attorney's  fees,  are  in  substance  the  same 
as  the  Missouri  law  on  the  same  subject  and 
In  State  ex  rel.  v.  Edwards,  144  Mo.  467, 
46  8.  W.  160,  the  Missouri  Supreme  Court 
construed  th^  statute  holding  that  the  at- 
torney's fees  are  properly  taxed  as  costs  in 
the  snlt  It  appears  that  they  were  so  taxed 
In  this  case  and  included  in  the  Judgment 
as  the  other  costs.  Paragraph  1657.  Re- 
vised Statutes  of  1901,  is  as  follows:  "The 
party  in  whose  favor  Judgment  is  rendered 
and  who  claims  his  costs,  shall  file  a  state- 
ment of  his  costs,  and  shall  serve  a  copy 
thereof  on  the  opposing  attorney.  In  bis 
statement  he  may  include  therein  the  fees 
of  officers,  of  witnesses,  cost  of  taking  depo- 
sitions, compensation  of  referees,  and  such 
other  disbursements  as  may  have  been  made 
or  incurred  pursuant  to  any  order  of  court 
or  agreement  of  the  iMutles.  The  statement 
must  be  filed  within  ten  days  next  after 
lodgment  unless,  for  good  cause  shown,  the 
time  sball  be  extended  by  the  court"  Par- 
agraph 1558  provides  that  the  opposing  party 
may  file  exceptions  to  the  cost  bill  within 
fire  days  after  the  receipt  of  a  statement  of 
the  costs,  whereupon  the  court  shall  imss 
apon  the  same  and  correct  it  if  it  requires 
correction. 


If  the  trial  conrt  oommltted  error  In  giv- 
ing Judgment  for  attorney's  fees,  the  appel- 
lant was  afforded  ample  remedy  to  have  the 
same  corrected  by  a  motion  to  retax  the 
coats.  The  main  question,  as  to  whether 
the  appellant  owed  the  taxes  claimed,  hav- 
ing been  decided  adversely  to  appellant  and 
Judgment  ordered  therein,  the  costs.  Includ- 
ing attorney's  fees,  followed  the  Judgment 
Their  amount  and  legality,  when  properly 
questioned  by  the  appellant,  was  subject  to 
adjudication  and  correction  by  the  trial 
conrt  No  motion  to  retax  the  costs  having 
beat  made,  we  must  assume  that  the  amount 
charged  was  authorized  by  the  attorney's 
contract  with  the  tax  collector  and  was  prop- 
erly included  In  the  Judgment 

The  Judgment  of  the  trial  court  is  af- 
firmed. 

FRANKLIN,  C  J.,  and  CUNNINOHAM, 
J.,  concur. 


In  re  HAIGLER. 
(Supreme  Court  of  Ariiona.     Dec.  80,  1818.) 

1.  Bail  (|  43*)— Admissios  to  Bail. 

Under  Const,  art  2,  |  22,  providing  that 
all  persons  charged  with  crime  shall  be  baila- 
ble by  sufficient  snretiea,  except  for  capital  of- 
fenses, when  the  proof  is  evident  or  the  pre- 
sumption great,  and  McNeill  Book,  p.  469, 
I  1171,  which  is  declarative  of  the  Constitution 
a  person  charged  with  crime  may,  in  all  cases, 
clidm  admission  to  bail  as  a  strict  legal  right 
except  where  he  is  charKed  with  a  capital  of- 
fense, and  the  proof  of  his  guilt  is  evident  or 
the  presumption  great 

[Ed.  Note.— For  other  cases,  see  BaQ,  Cent 
Dig.  H  163-164;    Dec.  Dig.  f  43.*] 

2.  Habeas  Cobpus  (S§  33,  54*)— AninssiON  to 
Bail— Pbociedings. 

Any  one  who  is  In  custody  on  a  criminal 
chsrge  for  want  of  bail  is  entitled  to  a  writ  of 
habeas  corpus  admission  to  bail,  and  the  peti- 
tioner need  only  allege  that  he  Is  confined  for 
want  of  bail,  this  being  in  accordance  with 
House  Bill  1,  entitled  "An  act  to  establish  a 
Penal  Code,"  not  yet  published. 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus.  Cent  Dig.  U  18>  31,  61;  Dec.  Dig.  ft 
33,  54.*) 

3.  Habkas  Corpus  (i  107*)  —  Adiossioit  to 
Bail— Pbockbdinos. 

In  capital  offenses,  where  the  accused  de- 
sires admission  to  bail,  the  court  should  hear 
such  testimony  as  may  be  offered  respecting 
the  commission  of  the  offense,  for  the  purpose 
of  determining  what  crime  has  been  committed, 
and  the  probable  guilt  of  the  accused,  and  ac- 
cused should  be  admitted  to  bail,  unless  the 
whole  evidence  satisfies  the  court  that  the  of- 
fense is  a  capital  one  and  that  there  is  a 
strong  presumption  of  guilt  the  general  rule 
being  to  grant  bail. 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  |  96;  Dec.  Dig.  {  107.*] 

4.  Bail   (J  49*)— Admissiow  to  Bail— Evi- 
dence—Pbesumptions. 

The  presumption  of  innocence  which  at- 
tends the  accused  throughout  the  entire  trial 
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ii  with  him  upon  an  appUcation  for  admission 
to  bail. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  f§  196-208,  241,  244;    Dec.  Dig.  $  49.*] 

6k  Bah.  (§  49*>— ADiaaeioN  to   Bail— Btjb- 
DEN  OF  Pboof. 

In  a  proceeding  for  admission  to  bail, 
where  the  state  objects  on  the  ground  that  the 
offense  is  capital,  and  that  the  presumption  of 
guilt  is  great,  the  burden  of  establishing  those 
facts  is  upon  the  state. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  IS  195-208,  241,  244 ;    Dec.  Dig.  {  49.*] 

Cunningham,  J.,  dissenting. 

Appeal  from  Snperlor  Oonrt,  Cochise  Coun- 
ty;  A.  O.  Lockwood,  Judge. 

In  the  matter  of  the  appUcation  of  Roy 
Halgler  for  admission  to  bail.  From  an  or- 
der denying  ball,  he  appeals.  Reyersed  and 
remanded. 

Wm.  B.  Cleary,  of  Blsbee,  for  appellant 
Wm.  G.  Gllmore,  County  Atty.,  of  Tombstone, 
opposed 

FRANKLIN,  0.  J.  This  Is  an  appeal  from 
an  order  In  habeas  corpus  refusing  the  pe- 
titioner admission  to  ball.  After  a  prelimi- 
nary examination  before  a  magistrate,  the  pe- 
titioner was  held  without  ball  to  answer  In 
the  superior  court  of  Cochise  county  upon  a 
charge  of  murder  In  the  first  degree,  alleged 
to  have  been  committed  upon  the  body  of 
one  John  Wall.  Upon  the  hearing  of  a  writ 
of  habeas  corpus  in  the  superior  court  that 
court  denied  the  petitioner  admission  to  ball, 
hence  this  aiqpeaL 

[1]  The  Constitution  of  this  state  secures 
to  all  persons  charged  with  crime  the  right  to 
ball,  except  for  capital  offenses,  and  in  that 
case  also  when  the  proof  Is  not  evident  or 
the  presumption  great.  It  Is  provided:  "All 
persons  charged  with  crime  shall  be  bailable 
by  sufficient  sureties,  except  for  capital  of- 
fenses when  the  proof  is  evident  or  the  pre- 
sumption great"  Article  2,  g  22,  Const  Ariz. 
This  Identical  provision  of  the  Constitution 
was  before  the  Supreme  Court  of  California 
In  the  case  of  People  v.  Tinder,  19  Cal.  539, 
81  Am.  Dec.  77.  The  court,  speaking  through 
Mr.  Justice  Field,  said:  "The  admission  to 
baO  in  capital  cases,  where  the  proof  is  evi- 
dent or  the  presumption  great,  may  be  a  mat- 
ter of  discretion,  and  may  be  forbidden  by 
legislation,  but  In  no  other  cases.  In  all  other 
cases  the  admission  to  ball  Is  a  matter  of 
right  which  the  accused  can  claim,  and  which 
no  Judge  or  court  can  properly  refuse." 

Our  statute  provides:  "A  defendant  charged 
with  an  offense  punishable  with  death  cannot 
be  admitted  to  ball  where  the  proof  is  evi- 
dent or  the  presumption  thereof  Is  great 
The  finding  of  an  indictment  or  filing  the  in- 
formation does  not  add  to  the  strength  of 
the  proof  or  the  presumption  to  be  drawn 
therefrom."  See  House  Bill  No.  1,  Title  Ball, 
"An  act  to  establish  a  Penal  Code,"  not  offi- 
cially  published.     A   person   charged   with 


crime  may  In  all  cases  claim  his  admlssloii  to 
ball  as  a  strict  legal  right,  with  but  one  ex- 
ception, and  that  Is  where  he  is  charged  with 
a  capital  offense,  and  the  proof  of  his  guilt  is 
evident  or  the  presumption  thereof  is  great 
If  the  case  comes  within  this  exception,  the 
granting  of  bail  is  not  even  discretionary,  bat 
the  right  of  the  person  thereto  is  forbidden 
by  the  law. 

[2]  If  a  person  Is  In  custody  on  a  crimi- 
nal charge  for  want  of  bail,  such  person  Is 
entitled  to  a  writ  of  habeas  corpus  for  the 
purpose  of  giving  bail,  upon  averring  that 
fact  The  petitioner  need  not  otherwise  al- 
lege that  he  is  illegally  confined.  It  is  so 
provided  by  law.  See  House  Bill  1  (chapter 
67),  "An  act  to  establish  a  Penal  Code,"  not 
yet  officially  published. 

[3,  i]  What  rule  should  govern  magistrates 
and  courts  In  the  matter  of  allowing  ball 
has  been  the  subject  of  much  Judicial 
discussion  and  contrariety  of  opinion.  The 
phrase  "except  for  capital  offenses  when  the 
proof  is  evident  or  the  presumption  grear 
Is  very  difficult  to  define  with  such  pre- 
cision that)  it  may  serve  as  a  guide  In  de- 
termining the  facts  of  any  particular  case. 
We  think,  however  that  a  very  terse  and 
satisfactory  summary  has  been  made  by 
Mr.  Bailey.  He  says:  "The  Judicial  officer 
should  hear  such  testimony  as  may  be  offered 
respecting  the  commission  of  the  homicide, 
for  the  purpose  of  determining  what  crime 
has  been  committed,  and  the  probable  guilt  of 
the  accused,  and  if  he  is  satisfied  therefrom 
that  the  offense  is  one  not  capital  he  should 
admit  him  to  bail.  If  the  evidence  is  of  such 
character  and  weight  as  to  create  a  strong 
presumption  of  guilt,  ball  should  be  denied" 
Bailey  on  Habeas  Corpus,  vol.  1,  p.  471. 

A  defendant,  by  express  provision  of  the 
law,  is  presumed  to  be  innocent  untU  the 
contrary  Is  proved,  and  the  presumption  in 
his  favor  attends  him  at  all  stages  of  the 
prosecution.  The  law  in  its  mercy  so  com- 
mands. The  very  theory  of  an  accused  per- 
son's right  to  bail  Is  based  largely  on  this 
presumption,  and  that  one  charged  with  the 
commission  of  a  public  offense  with  but  one 
exception  should  not  be  punished  by  impris- 
onment previous  to  Ms  conviction  in  the 
mode  prescribed  by  law — ^provided  be  is  able 
to  give  reasonable  security  for  bis  presence 
when  required  to  answer. 

Looking  at  all  of  the  evidence  offered  and 
viewing  It  in  the  light  of  the  presumption  of 
innocence,  and  remembering  that  to  grant 
ball  is  the  rule  and  the  refusal  of  it  Is 
the  exception.  Does  such  evidence  place  the 
case  within  the  exception?  Does  It  clearly 
impress  the  mind  of  the  magistrate  or  court 
that  the  offense  committed  is  murder  in 
the  first  degree  and  is  there  a  strong  pre- 
sumption arising  from  a  fair  consideration  of 
such  evidence  that  the  accused  Is  guilty 
thereof?  If  all  of  the  evidence  offered  when 
so  considered  makes  it  clear  to  the  under- 
standing and  satisfactory  to  the  judgment 
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tbat  tbe  crime  committed  la  moider  In  the 
first  degree  and  the  presamptlmi  la  great 
tbat  the  accnaed  la  gnllty  thereof,  the  case 
then  fnlfllla  the  leqnlrementa  of  the  law  in 
tUs  reepect,  and  ball  mast  be  denied,  for 
tbe  botden  Imposed  npon  the  state  to  show 
tbat  the  caae  of  the  accnaed  oomes  within  the 
exception  inobibittog  the  allowance  of  ball 
has  l)een  discharged,  otherwise  bail  sbonld  be 
granted  in  such  sum  as  nnder  all  the  dicmn- 
stances  of  the  caae  may  be  Juat  and  reason- 
able. See  In  re  Hammock  78  Ala.  414; 
State  ▼.  Kanfltnan.  20  B.  D.  620,  108  N.  W. 
246;  Bx  parte  Newman,  88  Tex.  Cr.  R.  164, 
41  S.  W.  628,  70  Am.  St  Rep.  740;  Bz  parte 
Wia7,  30  Mias.  673. 

Id  annoandng  our  conclusion  in  this  case, 
we  malntatn  tbe  attitude  of  appellate  courts, 
generally.  In  discussing  neither  the  facts  nor 
tbe  law,  leet  it  prejudice  either  the  case  of 
the  prosecution  or  tlie  rights  of  defendant 
on  the  final  trial  of  the  cause.  The  duty 
of  passing  upon  the  right  of  an  accused  per- 
son to  bail  must  not  be  confounded  with  that 
ot  the  trial  court  on  the  final  trial  of  the 
accnaed,  as  the  granting  or  the  refusal  of 
ball  Is  goremed  by  different  considerations 
than  those  which  confront  the  trial  court, 
and  must  have  no  bearing  or  influence  tliere- 
upon. 

Sitting  as  a  court  of  revision  we  are  con- 
fined to  an  examination  of  the  evidence  con- 
tained in  the  record,  and,  in  arriving  at  our 
determination,  we  have  not  been  unmindful 
of  that  consldeTation  which  should  be  given 
the  judgment  of  an  inferior  officer  who  has 
had  an  opportunity  to  see  the  witnesses,  hear 
them  testify,  and  determine  their  credibility. 
When  the  record  presents  perplexities  by  rea- 
son of  serious  conflicts  in  the  testimony,  the 
judgment  of  such  officer  is  at  least  very 
persuasive,  and  such  record  will  be  examined 
with  regard  for  a  presumption  that  the  of- 
ficer who  liad  an  opportunity  that  we  have 
not  is  correct  in  his  judgment 

We  have  carefully  examined  the  evidence 
upon  which  the  accused  claims  his  right  to 
be  admitted  to  bail,  and  in  our  opinion,  the 
case  presented  by  the  record  does  not  come 
witliln  the  exception  denying  him  the  right 
The  order  of  the  superior  court  is  therefore 
reversed,  with  directions  to  admit  the  de- 
fendant to  ball  with  sufficient  sureties  in 
such  snm  as  may  be  reasonable  and  just  in 
vlerw  ot  all  the  circumstances  of  the  case. 
Beveraed  and  remanded. 

R088,  ].,  concurs. 


GUNNINOHAU,  h  I  ooncmr  In  ttie  nde 
AitopteA  from  1  Bailey,  Ebibeaa  Oorpna,  471. 

Upon  a  petition  for  a  release  on  ball,  the 
gttieral  rule  is  that  the  petitioner  moat  bring 
himself  within  the  law  nnder  wlilch  he  elalms 
the  right  to  ball,  and  the  rule  obviously 
caats  upon  him  the  burden  of  proof  in  capital 
cases  of  showing  that  the  proof  is  not  evident 
and  the  presumption  not  great  Ex  parte 
Hammock,  78  Ala.  414;  E2x  parte  Troia,  64 
CaL  152,  28  Pac.  231;  Bigdon  v.  State,  41 
^BTa.  308,  26  South.  711;  Brown  v.  State,  147 
Ind.  28.  46  N.  B.  34;  Bz  parte  Flnlen,  20 
Nev.  141,  18  Pac.  827;  Bx  parte  Springer,  1 
Utah,  214;  State  v.  Crocker,  5  Wyo.  386,  40 
Pac.  681;  Bz  parte  Nathan  (FU.)  BO  Bo.  88; 
State  V.  Hedges,  177  Ind.  689,  08  N.  B.  417; 
State  V.  Dist  Court,  88  Mont  604,  80  Pac. 
513  ;  State  v.  KauICman,  20  8.  D.  620,  108  N. 
W.  246.  The  rule  is  simply  one  of  procedure, 
and  liaa  no  relation  to  the  rule  of  the  pre- 
sumption of  innocence,  which  must  accom- 
pany the  accused  at  every  stage  of  the  case. 
Tlie  matter  of  bail  has  reference  to  the  ques- 
tion of  prooedure  insuring  the  presence  of 
the  accused  at  the  trial  of  the  issues  of  guilt 
or  innocence.  The  order  of  the  conmiltting 
magistrate  is  presumed  correct  until  over- 
come, and  the  state  may  rest  upon  such  pre- 
sumption, thereby  maintaining  the  burden 
cast  upon  it  until  the  accused  lias  by  the 
evidence  overcome  such  presumption.  The 
presumption  of  correctness  following  the  or- 
der denying  ball  has  no  reference  whatever 
to  the  guilt  or  innocence  of  the  accused  of 
the  charge,  and  like  the  filing  of  an  indict- 
ment or  information,  it,  as  they,  does  not 
add  to  the  strength  of  the  proof  or  the  pre- 
sumption to  be  drawn  therefrom.  Such 
order  denying  bail  is  no  evidence  of  guilt 
at  any  stage  of  the  case,  and  no  inference  of 
guilt  can  be  drawn  therefrom,  but  when  it 
has  been  made  by  an  officer  authorized  by 
law  to  make  tbe  same,  it  must  be  considered 
properly  and  regularly  made  by  such  authori- 
ty until  the  contrary  is  made  to  appear,  and 
the  burden  is  upon  one  denying  Ita  correctness 
to  show  wherein  it  is  Incorrect  In  so  far  as 
the  majority  opinion  confiicta  with  these 
views,  I  dissent 

I  am  of  opinion  the  accused  has  failed  to 
overcome  the  presumption  accompanying  the 
order  denying  him  bail ;  that  the  evidence 
respecting  the  commission  of  the  homicide  is 
insufficient  in  character  and  weight  to  over- 
come the  presumption  of  the  correctness  of 
the  order  denying  ball.  I  do  not  concur  in 
the  order  admitting  the  appellant  to  ball. 
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LA  TOURETTE  et  al.  v.  liA  TOUKETTB 

et  al. 
(Supreme  Court  of  Arizona.    Jan.  2,  1914.) 

1.  Husband  and  Wife  (|  273*)— Commttwitt 
Pbopebty— RioHTS  or  Pabtibs. 

Civ.  Code  1001,  pars.  2124,  2125,  8102. 
3104,  310&-3110,  defining  separate  property  or 
husband  and  wife  and  community  property,  and 
providing  that  community  property  passes  to 
the  survivor,  if  decedent  leaves  no  children, 
while,  if  he  leaves  children,  the  surviving  wife 
shall  be  entitled  to  one-half  of  the  community 
property,  charged  with  debts,  recognize  a  mari- 
tal community  wherein  both  husband  and  wife 
are  equal,  and  though,  during  the  marriage,  the 
personal  property  of  the  community  may  be  dis- 
posed of  by  the  husband,  a  sale  or  incumbrance 
of  the  real  estate  may  not  be  made  without  the 
wife  joining,  and  the  Interest  of  the  wife  in 
community  property  during  marriage  is  not  a 
mere  possibility  or  an  expectancy,  and,  on  the 
death  of  the  husband,  she  acquires  the  right  to 
control  and  dispose  of  her  share. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  Si  1008-1024 ;  Dec.  Dig.  i 
273.*] 

2.  Wlixa    (i    439*)— CONSTBUOTION  — Intkh- 
TION  Oy  "ftlSTATOB. 

The  court  must  construA  a  will  according 
to  the  intmtion  of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SS  852,  955,  957 ;   Dec.  Dig.  i  439.*] 

3.  Wills  (S  487*>— Constbtjotion— Pabol  Ev- 
idence. 

Parol  evidence  is  admissible  to  aid  in  con- 
struing a  will  by  showing  the  surrounding  cir- 
cumstances, thereby  placing  the  court  in  the 
position  of  the  testator,  but  the  intent  of  testa- 
tor to  dispose  of  his  property  must  appear  from 
the  will  itself,  and  cannot  be  proved  by  parol. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §!  1023,  102e-1032 ;   Dec.  Dig.  §  487.*] 

4.  Wills  (§  782*)— Conbtbuotion— Pbofkbty 
Devised. 

Where  a  testator,  owning  only  an  undivid- 
ed interest  in  real  estate,  disposes  by  his  will 
of  his  property  only,  -and  by  same  words  gives 
benefits  to  his  wife,  who  is  bis  co-owner,  the 
wife  need  not  elect  between  the  benefits  confer- 
red by  the  will  and  her  own  share  in  the  prop- 
erty, but  she  may  take  the  benefits  and  her 
own  share. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §§  2018-2033;   Dec.  Dig.  |  782.*] 

6.  Wills  (|  490*)— Constbuotion- Pbopebtt 

Devised. 

A  testator  must  be  presumed  not  to  intend 
to  devise  any  property  over  which  he  bad  no 
power  of  testamentary  disposition,  and  bis  will 
must  be  read  as  appljin^  only  to  the  property 
within  the  power  of  his  disposition. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  1047-1057 ;   Dec.  Dig.  S  490.*] 

6.  Wills  ($  677*)— Constbucti on— Pbopebty 
Devised. 

Where  a  will  executed  by,  a  husband,  who, 
with  his  wife,  was  in  possession  of  community 
property,  gave  to  his  wife  for  life  ail  of  the 
property  of  which  be  might  die  possessed,  with 
a  gift  over  of  what  she  was  possessed  at  her 
death,  the  wife  was  not  required  to  elect  be- 
tween the  benefits  conferred  by  the  will  and  her 
own  share,  but  she  could  talce  her  share  and  a 
life  estate  in  the  other  share. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
D'g.  I  1257;   Dec.  Dig.  S  577.*] 

7.  Wills  (S  799*)—Election— Effect. 

Where  a  widow  makes  an  election  between 
the  interest  devised  by  her  husband's  will  and 


her  own  Interest  in  the  property  on  the  snppori- 
tion  that  a  duty  of  election  devolved  on  her, 
when  no  necessi|^  for  an  election  existed,  the 
election  was  ineoectuaL 

[Bd.  Note.— For  other  cases,  see  Willi,  Cent 
Dig.  SI  2071-2073;   Dec.  Dig.  S  789.*™ 

8.  Life  Estates  (S  6*)— Distbibtition  Undsb 
Wills— Secttbity  fbom  Life  Tenant. 

Where  testator  gave  all  the  property  of 
which  he  died  seised  to  his  wife  for  life,  with 
gift  over  of  what  remained  at  her  death,  and 
empowered  his  executors  to  sell,  with  the  ap- 
proval of  the  wife,  to  provide  for  her,  the  court 
distributing  the  personal  estate  to  her  for  life 
was  not  required  to  exact  from  her  securi^  for 
the  management  of  the  personalty. 

[pd.  Note. — For  other  cases,  see  Life  Estates, 
Cent  Dig.  M  18,  23 ;   Dec.  Dig.  S  6.*] 

9.  Husband  and  Wira  (|  276*)— Cotoiunity 
Pbopebty  —  Admihibibation  —  Jubisdio- 
tion  of  coubt. 

The  court,  in  administerins  community 
property  disposed  of  by  the  will  of  the  deceased 
husband,  may  assume  jurisdiction  of  the  whole 
of  the  community  estate  to  determine  the  debts 
chargeable  against  it  and  to  direct  their  pay- 
ment out  of  the  community  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |S  1032-1646 ;  Dec.  Dig.  | 
276.*J 

Appeal  from  Superior  Court,  Maricopa 
County;  J.  C.  Phillips,  Judge. 

Action  between  Lyman  D.  La  Tourette  and 
others  against  Peter  La  Tourette^  executor 
of  Jolin  La  Tourette,  deceased,  and  others 
for  the  construction  of  the  will  of  the  de- 
ceased. From  a  Judgment  construing  the 
will,  the  former  appeal.    Affirmed. 

Armstrong  &  Lewis,  of  Phoenix,  for  appel- 
lants. O'Neill  &  McKean,  of  Phoenix,  for 
appellees. 

FRANKLIN,  O.  J.  John  La  Tourette,  the 
deceased,  left  surrlying  him  a  widow  and 
children.  The  will  of  deceased  was  duly  ad- 
mitted to  pjrobate.  Omitting  the  formal 
parts,  it  is  as  follows: 

"I,  John  La  Tourette,  of  Phoenix,  county 
of  Maricopa,  Arizona  territory,  of  the  age  of 
seventy  (70)  years,  and  being  of  sound  dispos- 
ing mind  and  memory,  and  not  acting  under 
duress,  menace,  fraud,  or  under  the  influence 
of  any  person  whatever,  do  make,  publish 
and  declare  this  my  last  will  and  testament 
In  the  manner  following,  that  is  to  say: 

"First,  I  direct  that  my  body  be  decently 
burled  and  In  a  Christian  manner,  without 
undue  ceremonies,  and  that  the  expenses  of 
my  last  sickness  and  funeral  be  first  paid  by 
my  executor  hereinafter  named,  from  my 
estate. 

"Secondly,  I  give,  devise  and  bequeath  unto 
my  beloved  wife  Rose  Ann  La  Tourette,  of 
Pbcenlx,  Arizona,  all  of  the  property  of  which 
I  may  die  possessed,  of  any  and  every  nature, 
and  wheresoever  situate,  whether  the  same 
be  real,  personal  or  mixed,  to  have,  hold,  use 
and  enjoy  the  same,  for  the  purpose  of  yield- 
ing to  her  a  good,  comfortable  and  certain  and 
satisfactory  living  during  her  natural  life, 
and  I  desire  and  direct,  that  after  her  deatli 
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all  of  mid  propertjr  of  which  she  Is  then 
possessed  shall  go  to  our  surviving  children, 
and  to  the  iasne  of  those  who  may  be  dead, 
to  tbe  extent  oi  the  share  which  would  have 
gone  to  the  deceased  iMrent,  U  alive,  share 
and  dliare  alike. 

"The  names  of  our  now  surviving  dilldren 
are:  Peter  La  Tonrette,  80  years  old,  of 
Pbomlx,  Arizona,  James  T.  La  Tonrette,  84 
;eai8  old,  of  Phoenix,  Aricona,  Oomella  Ann 
Moods,  31  years  old,  of  Phcenlz,  Arizona, 
Boae  Olive  Sheridan,  28  years  old,  of  Phcenlz, 
Arizona,  Viola  Wells,  24  years  old,  of  Phoe- 
nix, Arizona,  and  they  are  to  be  the  partic- 
ipants in  said  distribution,  above  mentioned, 
or  In  tbe  event  that  any  of  them  Is  dead  leav- 
ing Issue  the  issue  shall  receive  the  share 
tbat  would  have  gone  to  the  dead  parent,  if 
alive;  and  in  the  event  of  tbe  death  of  any 
of  the  above  named  five  children,  before  snch 
distribution,  without  issue,  the  share  of  such 
one  aball  be  divided  share  and  ahaze  alike 
among  the  surviving  ones,  as  above  arranged. 

"I  hereby  direct,  authorize  and  empower, 
my  said  ezecotws  to  sell  and  dispose  of  any 
or  all  of  tbe  property  whether  personal  or 
real,  at  any  time,  when  they  deem  it  necett- 
sary,  upon  the  consent  and  approval  of  my 
beloved  wife,  and  without  the  necessity  of 
baring  or  obtaining  the  consent  or  approval 
of  any  court,  and  with  or  without  notice. 

"It  being  my  wish,  desire  and  intention  to 
provide,  beyond  doubt,  and  to  her  satlsfac- 
tioD,  a  living  and  money  to  satlofy  the  de- 
sires of  my  beloved  wife  during  her  natural 
life,  I  hereby  direct  and  order  that  my  said 
executors  shall  at  all  times  first  see  and  at- 
tend to  that,  and  If  necessary,  to  sell  and 
dispose  of  anx  of  the  said  property  tor  the 
said  purpose. 

"Lastly:  I  hereby  nominate  and  appoint 
my  sons  Peter  £a  Tourette  and  James  T.  La 
Tonrette  the  executors  of  this  my  last  will 
and  testament,  without  bonds  of  any  kind 
and  hereby  revoke  all  former  wllla  by  me 
made." 

By  a  codicil  to  this  will,  the  testator  men- 
tioned one  of  his  daughters,  who  was  in- 
debted to  him,  and  directed  that  such  In- 
debtedness spedflcally  named  in  character 
and  amount  be  deducted  from  the  share  that 
wonid  go  to  her  or,  in  the  event  of  her  death, 
to  ber  children. 

All  of  tbe  estate  Involved  was  the  commu- 
nity property  of  the  deceased  and  his  sutvIt- 
Ing  wife.  Rose  Ann  La  Tourette.  After  ad- 
mlnistratlcni  had  on  this  community  estate, 
and  upon  the  final  settlement  of  the  accounts 
of  the  executor,  there  was  a  decree  of  dis- 
tribotion.  In  this  decree  the  court  distribut- 
ed "An  undivided  one-half  (^)  of  said  res- 
idae  to  Boee  Ann  lA  Tonrette,  to  have,  hold, 
use,  and  enjoy  the  same  for  the  purpose  of 
yleldiiig  her  a  good,  comfortable,  certain,  and 
satistactoiy  living,  and  money  to  satisfy  the 
desbres  of  said  Rose  Ann  La  Tourette  daring 
ber  natural  life,  and  after  her  death,  ail  of 
said  property  of  which  she  Is  then  possessed 


shall  go  to  Peter  La  Tourette,  the  Issue  of 
James  T.  La  Tonrette  (deceased),  Cornelia 
Ann  De  Mund,  Rose  Olive  Sheridan,  subject 
to  the  payment  of  certain  notes  and  sums 
as  set  forth  in  the  codicil  of  the  last  will 
and  testament  of  said  John  La  Tourette, 
and  Viola  Wells,  and  In  the  event  of  the 
death'  of  any  of  the  above-n^med  children 
leaving  Issue,  the  issue  shall  receive  tbe 
share  that  would  have  gone  to  tbe  dead 
parent,  if  alive,  and  in  the  event  of  tbe 
death  of  any  of  the  above-named  legatees  and 
devisees  before  distribution  and  vrithout  Is- 
sue, tbe  share  of  such  one  shall  be  divided 
share  and  share  alike  among  the  surviving 
ones  as  above  arranged;  tbe  remaining  one- 
half  (^)  of  said  residue  to  Rose  Ann  La 
Tourette,  surviving  widow  of  deceased,  ab- 
solutely and  in  fee." 

This  appeal  Involves  tbe  validity  of  the  de- 
cree. It  is  claimed  that  the  decree  of  dis- 
tribution is  contrary  to  the  terms  of  tbe  will 
of  the  deceased,  and  erroneous  because  tbe 
surviving  widow  has  never  renounced  or  in 
any  wise  excepted  to  the  terms  of  the  will. 
The  necessity  for  an  election  by  tbe  widow 
is  pressed,  because  by  the  terms  of  tbe  will 
It  is  claimed  that  there  was  an  Intent  upon 
the  part  of  the  testator  to  give  to  the  wife 
a  life  estate  In  the  whole  of  the  community 
property  in  lieu  of  her  own  proprietary  right 
therein;  that  thereby  tbe  widow  was  put  to 
an  election  either  to  take  her  share  In  tbe 
community  property,  as  provided  by  law,  or 
to  take  the  right  and  interest  therein  given 
her  by  the  will;  that  she  may  not  take  botb, 
and  having  failed  to  make  an  election,  she 
will  be  deemed  to  have  accepted  and  taken 
only  tbe  interest  given  her  by  the  wilL  It 
is  also  urged  that  the  decree  of  distribution 
is  wrong  in  not  safeguarding  the  interest  of 
the  remaindermen  by  requiring  the  widow, 
as  a  trustee  of  such  remaindermen,  to  give 
security  for  the  proper  holding  and  distribu- 
tion of  the  personal  property  coming  into  her 
hands  under  tbe  wlU. 

We  are  asked  to  construe  this  will,  and, 
as  a  necessary  background  to  consider  its 
effect,  let  us  examine  somewhat  into  the 
rights  of  married  persons  with  respect  to 
their  property  interests.  These  rights  are 
defined  in  the  law,  and  we  shall  quote  the 
following  provisions  of  the  Revised  Statutes 
of  1901,  as  pertinent  to  the  question  pre- 
sented. 

"Par.  8102.  (Sec.  16.)  All  property,  botb  real 
and  personal,  of  the  husband,  owned  or 
claimed  by  him  before  marriage  and  that  ac- 
quired afterward,  by  gift,  devise  or  descent 
as  also  the  increase,  rents,  Issues  and  profits 
of  the  same,  shall  be  his  separate  property, 
and  all  property  botb  real  and  personal  of 
the  wife,  owned  or  claimed  by  her  before 
marriage,  and  tbat  acquired  afterward  by 
gift,  devise  or  descent,  as  also  tbe  increase, 
rents,  issues  and  profits  of  the  same,  shall 
be  her  separate  property." 

"3104.  (Sec.  180  AU  property  acquired  by 
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either  husband  or  wife  daring  the  marriage, 
except  that  which  Is  acqnlred  by  gift,  de- 
vise or  descent,  or  earned  by  the  wife  and 
her  minor  children,  while  she  has  llred  or 
may  live  separate  and  apart  from  her  hns- 
band,  shall  be  deemed  the  common  property 
of  the  husband  and  wife,  and  during  the 
coverture  personal  property  may  be  disposed 
of  by  the  husband  only;  but  the  wife  must 
Join  In  all  deeds  and  mortgages  affecting  real 
estate  except  unpatented  mining  claims." 

"3108.  (Sec.  22.)  The  community  property  of 
the  husband  and  wife  shall  be  liable  for  the 
community  debts  contracted  by  the  husband 
during  marriage,  except  in  such  cases  as  are 
spedally  excepted  by  law. 

"3109.  (Sec.  23.)  The  wife  may  contract 
debts  for  necessaries  for  herself  and  children 
upon  the  credit  of  her  husband,  In  which 
case  she  and  her  hnsband  must  be  sued 
Jointly. 

"3110.  (Sec.  24.)  Upon  the  trial  of  any  suit 
as  provided  for  in  the  preceding  section  the 
court  shall  decree  that  the  execution  be 
levied,  first  upon  the  common  property,  sec- 
ond upon  the  separate  property  of  the  hns^ 
band,  third  npon  the  separate  property  of 
the  wife." 

"2124.  (Sec.  0.)  Upon  the  dissolution  of  the 
marriage  relation  by  death,  all  the  common 
property  belonging  to  the  community  estate 
of  the  husband  and  wife  shall  go  to  the 
survivor  If  the  deceased  have  no  child  or  chil- 
dren; but  if  the  deceased  have  a  child  or 
children,  his  survivor  shall  be  entitled  to 
one-balf  of  said  property  and  the  other  half 
shall  pass  to  the  child  or  children  of  the  de- 
ceased. 

"2126.  (Sea  10.)  In  every  case  the  com- 
munity estate  passes  charged  with  the  debts 
against  it" 

By  the  provisions  of  the  law  married  per- 
sons have  two  distinct  and  well-deflned  prop- 
erty rights.  The  first  is  the  separate  prop- 
erty of  each  of  the  spouses,  and  the  second 
Is  the  community  property  belonging  to  both. 
In  construing  the  will  we  shall  be  aided  ma- 
terially In  determining  its  consequence  by 
some  reflection  upon  the  nature  and  charac- 
ter of  this  estate  known  as  community  prop- 
erty. And  the  observations  we  shall  indulge 
wiU,  of  course,  be  Umited  in  their  applica- 
tion to  the  point  under  consideration  and 
the  facts  before  us,  except,  as  in  cases  by 
analogy,  they  may  elsewhere  be  applicable. 

[1]  The  law  makes  no  distinction  between 
the  husband  and  wife  in  respect  to  the  right 
each  has  In  the  community  property.  It 
gives  the  hnsband  no  higher  or  better  title 
than  it  gives  the  wifa  It  recognizes  a  mari- 
tal community  wherein  both  are  equal.  Its 
policy  plainly  expressed  is  to  give  the  wife  in 
this  marital  community  an  equal  dignity,  and 
make  her  an  equal  factor  in  the  matrimonial 
gains.  It  recognizes  that  property  acquired 
during  marriage  by  community  funds  or  the 
labor  and  industry  of  either  spouse,  except 
what  la  earned  by  the  wife  and  her  minor 


children  while  she  has  lived  or  may  live  sepa- 
rate and  apart  from  the  husband,  la  the  com- 
mon property  of  the  husband  and  wife.  All 
that  either  the  husband  or  wife  or  both  may 
acquire  during  the  existence  of  the  marriage, 
otherwise  than  is  specifically  excepted,  is  an 
acquest  of  the  community,  and  the  presump- 
tion in  all  doubtful  cases  is  strongly  in  favor 
of  treating  that  which  either  spouse  may 
own  as  community  property.  It  recognizes 
that  the  wife  in  her  station  Is  as  much  an 
agency  in  the  acquisition  as  the  husband, 
and  is  entitled  to  Just  as  great  an  interest 
It  is  altogether  fitting  and  proper  that  wo- 
man should  be  thus  esteemed  by  the  law  la 
fixing  her  status  if  she  is  to  be  considered  la 
fact  as  well  as  In  theory  an  essential  factor 
in  the  economy  of  the  marital  community. 
It  Is  true  that  during  the  coverture  the  per- 
sonal property  belonging  to  the  community 
may  be  disposed  of  by  the  husband  only;  but 
it  is  equally  true  that  no  sale  or  incumbrance 
of  the  real  estate  may  be  made  by  the  hus- 
band without  the  consent  of  the  wile.  She 
must  Join  in  all  deeds  and  mortgages  affect- 
ing real  estate,  except  unpatented  mining 
claims.  ^ 

The  law,  in  giving  tills  power  to  the  hus" 
band  during  coverture  to  dispose  of  the  per- 
sonal property,  does  not  do  this  in  recogni- 
tion of  any  higher  or  superior  right  that  he 
has  therein,  but  because  the  law  considers 
it  expedient  and  necessary  in  business  trans- 
actions affecting  the  personalty  to  have  an 
agent  of  the  community  with  power  to  actj 
So  It  lias  clothed  the  husband  with  this 
agency,  deeming  him  the  best  qualified  for 
the  purpose,  but  limiting  snch  agency  to  the 
personalty  and  during  the  period  of  cover- 
ture. And  this  agency  to  dispose  of  the  com- 
munity personalty  may  not  be- exercised  by 
the  hnsband  to  defraud  his  wife,  for  in  one 
way  or  another  she  would  have  a  remedy  for 
a  disposition  by  the  husband  in  fraud  of  her 
rights,  or  made  with  the  Intent  and  purpose 
of  defeating  her  interest  And  further,  this 
power  of  the  husband  to  dispose  of  the  per- 
sonal property  of  the  community  is  limited  to 
the  period  of  coverture,  and  does  not  extend 
to  his  disposal  thereof  by  will,  but  he  Is  re- 
stricted in  the  disposal  by  will  to  his  one- 
half  thereof. 

ACr.  Reeves  in  his  most  excellent  and  schol- 
arly work  attributes  this  species  of  owner- 
ship of  property  by  husband  and  wife  as  hav- 
ing its  origin  In  the  French  and  Spanish  con- 
trol of  some  of  the  southern  and  western 
states  of  this  country.  Designated  as  the 
"community  system  of  matrimonial  gains," 
founded  chiefly  on  common-law  principles,  it 
has  been  moulded  to  some  extent  by  statutes 
and  common-law  rules,  having,  as  its  basal 
idea,  the  united  ownership  of  husband  and 
wife,  and  the  benefit  to  them  of  property 
acquired  by  either  or  both  of  them  daring  the 
coverture.    Reeves,  Real  Property,  I  691. 

From  its  nature  and  origin  this  particular 
estate  arising  during  the  existence  of  the 
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marriage  relatton  may  not  be  defined  with 
8QCb  predsloii  as  will  comprehend  all  of  Ita 
jthases,  bat  In  Its  devolution  and  descent 
Oils  species  of  ownership  bears  a  striking 
resemblance  to  two  kinds  of  estates,  that  of 
an  estate  or  tenancy  by  the  entirety,  and  a 
tenancy  In  common.  Upon  a  dissolution  of 
tlie  marriage  relation  by  death,  if  there  be 
DO  child  or  children  of  the  deceased,  all  of 
the  property  belonging  to  the  community  es- 
tate of  the  husband  and  wife  goes  to  the  sur- 
rlror.  In  this  aspect  of  the  oommnnity 
relaUonship,  the  husband  and  wife  may  be 
considered  as  one,  owning  the  property  dur^ 
lug  the  existence  of  the  marriage  with  the 
nnlttes  of  time,  title,  and  interest  and  pos- 
session present,  and  at  the  death  of  one  the 
eurrlTor  takes  all. 

So,  in  tenancy  by  the  entirety,  each  one 
DuiT  be  regarded  as  owning  all  the  property 
with  the  unities  of  person,  time,  title,  inter- 
est, and  possession  with  a  survivorship.  A 
oooreyance  of  real  and  personal  property  to 
a  husband  and  his  wife  makes  them  owners 
by  the  entirety  at  common  law.  They  are 
not  seised  as  Joint  tenants  per  toot  et  per  my, 
bot  by  the  entirety  per  tout  et  non  per  my. 
Bat  under  the  statute  also.  If  the  deceased 
have  a  cliild  or  children,  the  survivor  is  en- 
tiUed  to  his  or  her  one  half  of  the  property, 
and  the  other  half  passes  to  the  child  or 
children  of  the  deceased.  In  this  latter  fea- 
ture of  the  statute  there  is  no  right  of  sur- 
TlTorship,  and,  except  that  of  possession,  the 
unities  are  lacking,  thus  resembling  a  ten- 
ancy in  common. 

"If  a  terse  summary  of  the  aims  and  re- 
snlts  of  community  ownership  be  attempted, 
it  may  be  said  that  the  object  of  the  system 
Is  to  make  a  beneficial  cotenancy  between 
husband  and  wife,  of  such  property  as  either 
or  both  may  aoqulre,  otherwise  than  by  gift 
or  exchange  for  'separate  property,'  during 
the  coverture,  and  that  such  ownersliip,  prac- 
tkaUy  Indlssoluable  during  the  ezlatence  of 
the  marriage,  generally  involves  the  right  of 
(artivorship  when  the  first  owner  who  dies 
leaves  no  descendant,  but  otherwise  resem- 
bles a  tenancy  In  common."  Reeves,  Real 
Property,  |  691,  p.  982. 

That  the  interest  of  the  wife  in  the  oom- 
mnnity property  during  the  coverture  is  not 
a  mere  possibility — not  the  exi)ectancy  of  an 
belr— is  quite  apparent  The  old  saying  is 
not  true  that  community  is  a  partnership 
which  begins  only  at  its  end.  Upon  the  dis- 
Bolntion  of  the  community  by  death,  the  wife 
does  not  inherit  her  share  of  the  common 
property,  but  with  the  death  of  the  husband 
tbe  management  and  control  of  the  statutory 
*%wt  or  trustee  ceases.  The  wife  acquires 
not  her  share  for  ttiat  was  already  hers,  but 
In  addition  to  her  share  she  acquires  the 
Tight  of  management,  control,  and  disposi- 
tion of  that  share.  Her  status  being  thereby 
fixed  as  that  of  a  feme  sole.  If  there  be 
no  cbUd  or  children  of  tbe  deceased  husband, 
all  of  the  common  property  goes  to  the  sur- 


viving wife  She  has  her  share  in  the  prop- 
erty, and  in  addition,  by  right  of  survivor- 
ship and  not  as  an  b^,  she  acquires  the 
share  that  belonged  to  the  husband,  and  she 
takes  aU  of  the  property  in  her  own  right, 
and  with  respect  to  the  management,  con- 
trol, and  disposition  of  sudi  property  la  n- 
duoed  to  the  status  of  a  feme  sole  and 
must  thenceforward  with  respect  to  it  act 
for  herself.  That  the  interest  of  the  wife 
in  the  community  property  during  the  cov- 
erture is  more  substantial  than  that  of  an 
heir's  expectancy,  see  Warburton  v.  White, 
176  n.  a  484,  aO  sup.  Ct  404,  44  U  Ed.  S6S; 
Amett  V.  Reade,  220  U.  S.  Sll,  31  Sup.  Ot 
426,  6S  L.  Ed.  477,  36  L.  a  A.  (N.  8.)  1040: 
Kohny  V.  Dunbar,  21  Idaho,  268,  121  Paa 
644,  38  L.  B.  A.  (N.  S.)  U07,  Ann.  Oas.  191BD, 
492. 

[2]  Passing  to  the  will,  no  citation  to  au- 
thorities is  necessary  to  show  that  it  is  to  be 
construed  according  to  the  intention  of  the 
testator.  Such  a  canon  of  construction  is 
elementary.  It  is  "rock-ribbed  and  ancient 
as  the  sun."  We  shall  look  at  some  of  the 
rules  of  interpretation  governing  the  con- 
struction of  a  wiU  when  the  doctrine  of  elec- 
tion is  contended  for  because  the  widow  re- 
ceives benefits  by  her  husband's  will.  There 
are  some  particular  rules  belonging  to  this 
branch  of  the  subject  which  we  shall  notice. 

[3]  "While  parol  evidence  is  admissible,  to 
the  same  extent  as  in  other  cases,  in  aid  of 
the  construction  of  written  Instruments — ^ttiat 
is,  to  show  the  condition  of  the  subject-mat- 
ter, and  the  surrounding  drcnmstances,  so 
far  as  to  place  the  court  In  the  position  of 
the  testator — ^yet  the  intent  of  the  testator 
to  dispose  of  that  which  was  not  his  must 
apiiear  from  the  words  of  the  will  itself, 
and  cannot  be  proved  by  evidence  dehors  the 
Instrument"  Herrlck  v.  Miller,  69  Wash. 
466,  125  Paa  974.  Such  extrinsic  evidence  is 
admissible  for  the  purpose  of  placing  the 
court  in  the  shoes  of  the  donor,  but  such  evi- 
dence can  go  no  further.  Pom.  Bq.  Juris. 
8  473. 

[4]  "If  a  testator  owning  an  undivided 
share  uses  language  of  description  and  dona- 
tion which  may  apply  to  and  include  the 
whole  property,  and  by  the  same  words  gives 
benefits  to  his  co-owner,  the  question  arises 
whether  such  co-owner  is  bound  to  elect  be- 
tween the  benefits  conferred  by  the  will  and 
his  own  share  of  the  property.  Prima  fttde 
a  testator  is  presumed  to  have  intended  to 
bequeath  that  alone  which  he  owned — that 
only  over  which  his  power  of  disposal  ex- 
tended, wherever,  therefore,  the  testator  does 
not  give  the  property  specifleally,  but  em- 
ploys general  loordt  ot  description  and  dona- 
tion, such  as  'all  my  lands,'  and  the  like,  it 
is  well  settled  that  no  case  for  an  election 
arises,  because  there  is  an  Interest  belonging 
to  the  testator  to  which  the  disposing  lan- 
guage can  apply,  and  the  prima  fkde  pre- 
sumption as  to  his  interest  will  controL" 
Pom.  Equity  Juris.  |  489  (3d  Ed.). 
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"•  •  •  Where  the  testator  has  a  par- 
tial Interest  In  the  property  devised  or  be- 
queathed by  hia  will,  the  necessity  of  an 
election  Is  always  mncb  less  apparent  than 
where  he  pniporte  to  bestow  property  In 
which  he  has  no  Interest  whatever.  In 
such  cases  It  Is  a  settled  mle  that  cotirts 
will  lean  as  far  as  possible  In  favor  of  an 
Interpretation  which  shows  an  Intention  of 
the  testator  to  give  only  the  Interest,  es- 
tate, or  share  which  he  Is  enabled,  by  Tlr- 
tne  of  his  own  right  to  deal  with,  or  to 
give  the  property  In  Its  present  condition, 
subject  to  all  existing  Incumbrances  and 
charges  upon  it  It  requires  a  strong  and 
onequlvocal  expression  or  Indication  of  an 
intent  on  the  part  of  the  testator  to  be- 
stow the  entire  property,  and  not  simply 
his  own  interest  In  It,  or  to  bestow  the 
property  freed  from  Its  incumbrances  and 
charges,  in  order  to  raise  the  necessity  of 
an  election."    Pom.  Eq.  Juris.  S  488. 

"  *  •  •  The  doctrine  of  election  is  not 
applicable  to  cases  where  the  testator,  er- 
roneously thinking  certain  property  is  his 
ovra,  gives  it  to  a  donee  to  whom  In  fact 
it  belongs,  and  also  gives  him  other  prop- 
erty which  is  really  the  testator's  own;  for 
in  such  case  the  testator  Intends  that  the 
devisee  shall  have  both,  though  he  is  mis- 
.  taken  as  to  bis  own  title  to  one.  *  *  *  " 
Pom.  Eq.  Juris.  {  476. 

Again,  at  section  605,  Mr.  Pomeroy  clear- 
ly states  the  rule  which  should  govern  in 
such  cases.  He  says:  "It  cannot  be  said 
that  the  courts  have  settled  any  special 
rules  applicable  to  particular  forms  of  de- 
vise or  bequest  by  the  husband,  but  the 
general  rule  for  the  determination  of  all 
cases  they  have  established  In  a  yery  clear 
and  certain  manner.  Whenever  a  husband 
has  made  some  testamentary  provision  for 
his  wife,  and  has  also  assumed  to  dispose 
of  more  than  his  own  half  of  the  com- 
munity property,  in  order  that  she  shall 
be  put  to  her  election  the  testamentary 
provision  in  her  behalf  must  either  be  de- 
clared In  express  terms  to  be  given  to  her 
in  lieu  of  her  own  proprietary  right  and 
interest  in  the  community  property,  or  else 
an  intention  on  his  part  that  it  shall  be 
in  lieu  of  such  proprietary  right  must  be 
deduced  by  clear  and  manifest  implication 
from  the  will,  founded  upon  the  fact  that 
the  claim  to  her  share  of  the  communi- 
ty property  would  be  Inconsistent  with  the 
will,  or  so  repugnant  to  its  dispositions  as 
to  disturb  and  defeat  them.  An  intent  of 
the  husband  to  dispose  of  his  wife's  share 
of  the  community  property  by  his  will,  and 
thus  to  put  her  to  an  election,  will  not  be 
readily  Inferred  where  the  words  of  the 
gift  may  have  their  fair  and  natural  im- 
port by  applying  them  only  to  the  one  half 
of  the  community  property  which  he  has  the 
power  to  dispose  of  by  will." 

Chancellor  Kent,  in  Adsit  v.  Adslt,  2 
John.   Cb.    (N.   T.)   448,    7   Am.   Dec.   639, 


reviews  the  cases  dealing  with  the  widow's 
right  of  dower,  and  says  that,  to  enable 
the  court  to  deduce  an  intention  that  a  tes- 
tamentary gift  to  the  widow  should  be  In 
lieu  of  dower,  "the  claim  of  the  dower  must 
be  inconsistent  with  the  wlU  and  repagnant 
to  its  dispositions  or  some  of  them,  it  must 
in  fact,  disturb  or  disappoint  the  will"  See, 
also.  Beard  v.  Knox,  6  Cal.  252,  63  Am.  Dec. 
125;  Payne  v.  Payne,  IS  CaL  292;  SUvey's 
Estate,  42  Cal.  210;  King  v.  Lagrange, 
50  Cal.  328;    Frey's  Estate,  62  Cal.  658. 

More  recent  California  cases  folly  sustain 
the  earlier  decisions  to  the  eCFect  that  a  de- 
vise or  bequest  of  "all  the  property  of  which 
I  may  die  possessed,"  or  of  "all  my  prop- 
erty," will  not  create  the  necessity  for  an 
election.  Estate  of  Gwln,  77  Cal.  319,  19 
Pac.  627;  Estate  of  Gllmore,  81  Cal.  240, 
22  Paa  656. 

[S]  The  testator  must  be  presumed  not  to 
have  intended  to  devise  any  property  over 
which  he  had  no  power  of  testamentary 
disposition,  and  his  will  should  be  read 
as  applying  only  to  his  property  within  such 
power.  King  v.  Lagrange,  50  Cal.  332.  In 
the  Estate  of  Silvey,  42  Cal.  212,  the  court 
announce  this  rule:  "The  devise  must  be 
read  as  applying  only  to  that  moiety  which 
was  within  his  testamentary  power.  A  pur- 
pose to  attempt  the  disposition,  by  will,  of 
property,  which  by  statute,  would  pass  to 
the  wife,  as  survivor  of  the  matrimonial 
community  immediately  upon  his  death,  in 
not  to  be  readily  Inferred,  especially  where, 
as  here,  the  words  employed  by  the  testator 
may  have  their  fair  and  natural  import,  by 
applying  than  only  to  that  moiety  of  which 
he  had  by  law  the  testamentary  disposi- 
tion." See,  also,  Herrick  v.  Miller,  supra,  a 
well-considered  case  in  which  many  of  the 
authorities  are  reviewed. 

[8]  Applying  to  the  will  of  the  deceased 
the  rules  of  construction  which  we  have  no- 
ticed, it  is  not  difficult  to  discover  that  the 
language  used  by  the  testator  does  not  pre- 
sent a  case  where  an  election  is  necessary. 
Regarding  the  aptitude  of  the  testamentary 
limltatious  to  the  testator's  interest,  the  lan- 
guage used  manifests  no  intention  upon  the 
part  of  the  testator  to  dispose  of  his  wife's 
community  interest,  and  make  a  testamen- 
tary provision  for  her  in  lieu  of  such  in- 
terest In  view  of  the  wife's  proprietary  in- 
terest in  the  property  being  a  vested  right 
and  imputing  to  the  testator  a  knowledge 
of  the  law  with  respect  to  such  interest,  with 
an  indulgence  also  in  the  presumption  that 
the  testator  had  in  mind  and  was  dealing 
with  his  own  interest  over  which  he  had 
the  power  of  disposition  by  will,  we  see 
that  by  the  language  of  his  wUl  the  testator 
does  not  give  the  whole  of  the  community 
property  specifically.  He  does  not  describe 
and  define  the  whole  corpus  of  the  thing  in 
which  his  partial  Interest  exists  as  a  distinct 
and  identlfled  piece  of  property,  but,  his 
proprietary  right  or  share  being  limited  to 
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an  undivided  one-half  thereof;  he  employs 
tbe  moat  general  words  of  description  and 
donation.  ±ie  says:  "I  glre,  devise  and  be- 
queath nnto  my  beloTed  wife  Bose  Ann  La 
Tooiette,  of  Phoenix,  Arizona,  all  of  the 
property  of  which  I  may  die  possessed,  of 
toy  and  every  nature,  and  wheresoever  sltn- 
tte,  whether  the  same  be  real,  personal  or 
mixed,  to  hare,  hold,  use  and  enjoy  the  same, 
for  the  puTiXjse  of  yielding  to  her  a  good, 
comfortable  and  certain  and  satisfactory  liv- 
ing dnring  her  natural  life,  and  I  desire  and 
direct,  that  after  her  death  aU  of  »aid  prop- 
erty of  lohieh  the  i*  then  pottetted  shall  go 
to  oar  surviving  children,  and  to  the  Issue 
of  those  who  may  be  dead,  to  the  extent  of 
the  share  which  would  have  gone  to  the 
deceased  parent,  if  alive,  share  and  share 
aUke." 

When  the  will  was  executed  the  husband 
and  wife  were  both  In  possession  of  the 
commimlty  property  with  an  equal  interest 
therein,  though,  as  the  statutory  agent  or 
tmstee  of  the  community,  the  husband  had 
power  of  disposition  over  the  personalty. 
He  does  not  express  any  intention  to  make 
the  donation  in  lieu  of  the  wife's  proprietary 
right  Her  claim  to  this  proprietary  right 
In  the  community  property  is  in  no  wise  In- 
consistent with  the  provisions  of  the  will  or 
repugnant  to  its  dispositions.  So  no  neces- 
sary autagonlsm  arises.  The  enjoyment  of 
her  proprietary  right  is  entirely  compatible 
with  the  enjoyment  by  her  of  her  husband's 
donation,  and  hence  no  necessity  for  an  elec- 
^  Hon  on  the  part  of  the  widow  Is  created. 

Appellants  contend  that  there  was  not  only 
a  necessity  for  an  election,  but  that  the  wid- 
ow by  her  conduct  has  made  an  election  to 
take  under  the  will  by  her  long  acquiescence 
in  its  provisions,  and  by  not  declaring  her 
election  to  retain  her  proprietary  right  in 
the  community  proi)erty,  and  so  is  estopped 
from  urging  that  her  title  to  the  interest 
In  the  community  property  was  not  devised 
by  the  wilL  But  we  have  seen  that  a  re- 
tention of  her  interest  in  the  property,  un- 
der the  law  is  not  Inconsistent  with  her 
acceptance  of  the  benefits  conferred  by  the 
wHL  She  could  take  her  share  in  the  com- 
mnnlty  property,  and  could  also  take  her 
life  estate,  under  the  testator's  will,  without 
disturbing  in  the  least  the  testator's  dispo- 
sition. As  between  the  widow  and  the  bene- 
ficiaries under  the  wlU,  it  is  quite  clear  that 
abe  is  not  concluded  by  reason  of  an  equi- 
table estoppeL 

[7]  Even  if  the  widow  bad  formally  made 
an  election  under  the  supposition  that  such 
a  duty  devolved  upon  her  by  the  law,  when 
no  necessity  tor  an  election  by  her  had  been 
created,  tbe  supposed  election  Is  IneffectuaL 
Estate  of  Wickersham,  138  CaL  365,  70  Pac. 
1076,  71  Pat  437;  Pratt  v.  Douglas,  38  N. 
J.  Eq.  616;  In  re  Smith,  108  CaL  115,  40  Pac. 
1087;  King  v.  Lagrange,  60  Cal.  328.  In 
the  last  case  dted  the  testator  owning  land. 


all  of  which  was  community  property,  de- 
vised :t  all  to  his  wife,  with  a  power  of  sale, 
however,  given  to  the  executor,  which,  in 
its  legal  effect,  was  confined  to  the  one- 
half  of  the  real  estate  capable  of  being  dis- 
posed of  by  the  testator.  The  executor,  in 
ignorance  of  the  law  concerning  community 
property,  sold  all  the  land  devised,  by  virtue 
of  his  power;  the  purchaser,  In  like  igno- 
rance,- supposed  he  was  buying  the  entire 
estate,  and  the  widow,  in  like  ignorance,  re- 
ceived the  purchase  money  for  the  whole. 
Held,  that  the  widow  was  not  thereby  pre- 
cluded from  setting  up  and  enforcing  a  claim 
to  the  half  of  the  land  which,  as  community 
property,  belonged  to  her  of  her  own  right, 
and  that  the  will  did  not  present  a  case  for 
an  election. 

Comparing  the  provisions  of  the  will  before 
us  with  those  found  in  the  cases  dted  by  ap- 
pellants, a  very  marked  difference  is  at 
once  discerned.  As  for  instance  in  the  Es- 
tate of  Vogt,  164  CaL  608,  98  Pac.  265,  the 
testator  dealt  with  his  separate  property  and 
the  whole  of  the  community  property.  He 
gave  certain  real  property  to  the  widow,  spe- 
cifically describing  it,  and  which  was  the 
separate  property  of  the  testator;  the  wid- 
ow being  his  second  wife  by  whom  he  bad 
no  children.  AU  the  residue  of  his  estate 
and  the  whole  thereof  he  bequeathed  to  his 
wife  and  children  in  equal  parts,  to  each  an 
undivided  one-fifth  share  thereof.  Be  de- 
scribed the  property  as  "the  rest  and  residue 
of  my  estate,  real,  itersonal  and  mixed, 
wheresoever  situated,"  and  he  gave  "the 
whole  thereof"  to  his  wife  and  children  in 
equal  sharea  He  declared  "all  of  my  estate 
i»  my  separate  property  except  a  portion 
thereof  equal  to  a  value  of  eight  thousand 
dollars  •  *  •  only  eight  thousand  dol- 
lars of  my  estate  Is  community  property." 
And  otherwise,  by  the  language  used,  made 
it  appear  that  his  estate  embraced  both  his 
separate  property  and  the  entire  interest  in 
the  community  property,  evincing  a  clear  in- 
tent to  dispose  of  the  whole  and  not  of  a 
moiety  thereof.  The  court  said  that  under 
such  a  will  the  widow  could  not  take  the 
moiety  given  her  by  the  law  without  defeat- 
ing the  dispositions  made  by  the  testator,  and 
therefore  an  election  was  necessary. 

[I]  Finally,  it  is  urged  that  the  court  be- 
low should  have  required  the  widow  to  give 
security  for  the  proper  holding  and  dis- 
tribution of  the  personal  property  coming 
into  her  hands  under  the  will.  No  testa- 
mentary trust  was  attempted  to  be  created 
by  the  will.  The  testator  gives  all  of  the 
property  of  which  "/  may  die  possessed"  to 
the  widow  "to  have,  hold,  use  and  enjoy  the 
same,  for  the  purpose  of  yielding  to  her  a 
-good,  comfortable,  and  certain  and  satisfac- 
tory living  during  her  natural  life,"  and  then 
directs  that  after  her  death  "aU  of  said  prop- 
erty of  which  she  is  then  possessed^'  shall  go 
to  their  children  and  to  the  issue  of  those 
who  may  be  dead.    Be  empowers  his  execu- 
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tors  to  sell  and  dispose  of  any  or  all  of  tbe 
pioiterty  npon  the  consent  and  approval  of 
bis  wife,  without  notice,  and  without  the 
consent  or  approval  of  any  court  The  testa- 
tor says:  "It  being  my  wish,  desire  and  In- 
tention to  provide,  beyond  doubt,  and  to  her 
satisfaction,  a  Uving  and  monev  to  $aUsfv 
the  desires  of  my  beloved  wife  during  her 
natural  life,  I  hereby  direct  and  order  that 
my  said  executors  shall  at  all  times  first  see 
and  attend  to  that,  and  if  necessary,  to  sell 
and  dlnpose  of  any  of  the  said  property  for 
the  said  purposa"  Beyond  aU  else,  the  com- 
fort of  his  life's  companion,  and  the  gratifi- 
cation of  his  wife's  desires  in  her  declining 
yean  was  the  thought  uppermost  In  his 
mind.  It  is  the  clear  distinct  chord  sounded 
in  the  will.  Manifestly  It  was  his  Intention 
that  she  should  have  the  use  of  the  proiterty, 
and,  if  her  comforts  or  desires  dictated  it, 
the  right  to  consume  the  corpus  of  the  prop- 
erty. The  testator's  wishes  must  be  re- 
spected. Appellants  urge  that,  wlille  there 
Ig  a  conflict  in  the  authorities  upon  the  ques- 
tion, the  better  line  of  authority  is  that  It  is 
within  the  discretion  of  the  court  to  require 
or  not  to  require  the  giving  of  such  security. 
Conceding  that  it  was  discretionary,  we  find 
In  the  refusal  of  the  court  to  require  se- 
curity no  abuse  of  such  discretion. 


[I]  The  lower  oonrt  took  Jurisdiction  of  tbe 
whole  of  the  community  estate,  and,  after 
paying  the  debts  against  It  and  the  expenses 
of  administration,  distributed  the  residue; 
In  every  case  the  community  estate  passes 
with  the  debte  against  It  It  was  not  im- 
proper for  the  court  to  assume  such  Jnrls- 
diction  of  the  community  estate  in  order  to 
determine  the  amount  of  the  charges  or 
debte  thereon  and  direct  their  payment  out  of 
the  property.  Bven  If  the  decree  of  distribu- 
tion added  notliing  to  the  strength  of  the 
widow's  title  to  an  undivided  one-half  of  the 
property  vested  In  her  by  law.  It  did  defi- 
nitely and  finally  determine  the  amount  or 
extent  of  such  Interest  freed  from  commonlty 
obligations  or  debts.  And  It  is  Immaterial 
whether  It  be  denominated  a  decree  of  dis- 
tribution or  a  Judgment  or  order  fixing  the 
amount  or  extent  of  her  Interest  in  the 
community  estate  free  of  community  charges 
or  debts,  and  which  she  is  entitled  to  demand 
and  receive  from  the  executor,  the  desired 
end  is  accomplished. 

Putting  into  the  melting  {tot  what  we  have 
said,  Ite  refinement  Is  this  and  nothing  more, 
no  reversible  error,  and  the  decree  or  order 
appealed  from  stands  affirmed. 

OUNNINOHAM  and  ROSS,  JJ.,  concur. 
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N0BTHEBI7  PAO.  BT.  GO.  t.  PIEBOB 
COUNTY  et  iL 

(Supreme  Conrt  of  Washington.    Jan.  S,  1914.) 
Taxuxoh  (I  380*)— Valuatior  or  RAiT.HOtn 

LAHD— BIXCKBSIVKNE88. 

A  atrip  of  land  approximately  100  feet  wide 
and  21  milea  long,  procured  by  a  railway  com- 
sany  for  the  relocation  of  its  rMd,  was  valaed  at 
(137,980,  being  an  average  Taloation  of  $1,000 
per  acre  on  land  within  dtT  limits  and  at  $500 
per  acre  on  land  outside  the  city  limits.  The 
average  Tsluation  of  other  land  within  the  city 
was  leas  than  $160  per  acre  and  on  other  land 
ontaide  the  city  less  than  $40  per  acre,  and  no 
ahore  lands  similarly  situated  to  the  railroad 
land  was  valued  to  exceed  one-third  of  the  value 

£  laced  upon  the  railroad  land.  The  railroad 
ind  extended  along  the  shore,  but  the  company 
bad  no  monopoly  of  shore  lands,  since  not  only 
were  there  other  lands  on  the  shore  suitable  for 
right  of  way  purposes  but,  under  the  Defile  Act 
(Laws  1890,  p.  301),  any  other  railroad  com- 
pany could,  in  case  of  necessity,  require  surren- 
der of  a  portion  of  sncfa  railroad  land.  The 
atate  tax  commissioner  valued  all  railroad  grades 
upon  which  ties  were  not  laid  at  $1^20  per  mile, 
and  an  extension  of  the  strip  of  land  in  ques- 
tion into  another  county  was  there  valued  at 
this  rate,  and  this  strip  in  the  preceding  year 
was  valued  at  only  about  one-fourth  of  the 
present  valuation,  though  lands  generally  were 
worth  more  then  than  now.  Held,  that  the  dis- 
crepancy in  the  valuation  of  the  lands  was  so 
gross  as  to  amount  to  constructive  fraud,  and 
tliat  no  valuation  of  such  strip  of  railroad  land 
in  excess  of  $45,993.34  could  stand. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ff  6B2-665,  6B8,  659;  Dec.  Dig.  I 
390.*] 

Department  2.  Appeal  from  Saperior 
Court,  Pierce  County;  C.  M.  Easterday, 
Jodge. 

Action  by  tbe  Northern  Pacific  Railway 
Company  against  Pierce  County  and  another. 
From  a  Judgment  dismissing  the  action,  plain- 
tiff appeals.    Reversed,  with  directlona 

Geo.  T.  Beid,  J.  W.  Quick,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  for  appellant  I/orenso 
Dow  and  W.  W.  Keys,  both  of  Tacoma,  for 
respondents. 

FIILLEBTON,  3.  In  the  years  1911  and 
1912  the  appellant,  Northern  Pacific  Railway 
Company,  owned  a  tract  of  land  approximate- 
ly 100  feet  in  width  and  21  mUes  In  length, 
extending  from  a  certain  point  in  tbe  city  of 
Tacoma,  called  In  the  record  the  west  portal 
of  the  Point  Defiance  tunnel  southerly,  fol- 
lowing near  the  shores  of  Pnget  Sound  to  the 
boimdaiy  line  between  the  ooonties  of  Pierce 
and  Thnrsttm.  The  land  was  procured  by 
tbe  railway  company  for  railway  imrposes; 
It  being  Intended  for  use  as  a  part  of  its  right 
of  way  for  tbe  relocation  of  its  railroad  be- 
tween the  cll7  of  Tacoma,  in  Pierce  coonty, 
and  tbe  town  of  Tenlno,  In  Thurston  coun- 
ty, which  tbe  comiiany  contemplated  making. 
The  land  lies  wholly  within  the  coimty  of 
Pierce  and  for  approximately  one-tbird  of 
the  way  within  tbe  boundary  lines  of  tbe  dty 
of  Taconuu  For  tbe  purposes  of  taxation  for 
the  year  1912,  tbe  assessor  and  board  of 


equalization  of  tbe  county  of  Pierce  Talued 
the  land  lying  within  the  boundaries  of  the 
city  of  Tacoma  at  an  average  of  $1,000  pev 
acre  and  that  lying  without  bu<A  limits  at  an 
average  of  $500  per  acre.  Tbe  land  at  that 
time  contained  no  Improvements  whatever 
but  lay  in  a  state  of  nature  and  was  undls- 
tlnguisbable  from  the  abutting  and  adjacent 
lands  save  only  as  it  may  have  been  marked 
off  by  stakes  driven  to  mark  Its  general  course. 
On  tbe  assesonoit  roll  the  land  was  de- 
scribed as  parts  of  the  several  tracts  from 
whldi  it  was  originally  taken  and  separate- 
ly assessed  as  such,  although,  as  we  say,  at 
a  uniform  rate  per  acre.  The  assessed  valu- 
ation aggregated  $137,080,  on  which  a  levy 
was  made  of  $3,272.58. 

The  appellant  railway  company  conceived 
that  the  property  had  been  grossly  overval- 
ued, and,  estimating  that  Its  actual  value  was 
not  to  exceed  $31,380  and  that  a  proper  levy 
thereon  would  not  exceed  $737.21,  tendered 
this  sum  In  Uen  of  the  assessment  actually 
levied.  The  taxing  officers  refused  to  receive 
the  amount  tendered  In  satisfaction  of  the 
levy,  whereupon  the  railway  company  paid 
the  entire  sum  under  protest,  and  thereuiwn 
instituted  tbe  present  action  to  recover  back 
from  the  county  the  difference  betwe^i  the 
amount  the  tax  it  concedes  to  be  due  and 
the  amount  actually  paid.  The  lower  court, 
after  a  trial,  dismissed  the  action.  This  ap- 
peal followed. 

If  we  are  to  consider  the  land  in  question 
as  mer^  a  part  and  parcel  of  the  general 
territory  of  which  It  forms  a  part,  the  evi- 
dence discloses  that  it  is  palpably  and  gross- 
ly overvalued  by  the  assessor.  It  was  shown 
Uiat,  whereas  the  lands  of  the  appellant  in 
the  dty  limits  of  the  dty  of  Tacoma  were 
valued  at  the  rate  of  $1,000  per  acre,  the 
abutting  and  adjoining  lands,  in  many  In- 
stances the  tracts  from  which  the  right  of 
way  was  taken,  were  assessed  at  from  $40 
to  $300  per  acre,  the  average  valuation  being 
less  than  $160  per  acre;  that  outside  of  tbe 
city  limits,  while  the  right  of  way  was  as- 
sessed at  an  average  valuation  of  $600,  the 
adjoining  and  abutting  lands  were  assessed 
at  from  $5  to  $165  per  acre,  the  average  val- 
uation bdng  less  than  $40  per  acre.  Since  It 
was  shown  that  these  adjoining  and  abutting 
lands  were  assessed  at  their  fair  value,  It  re- 
quires no  argument  to  demonstrate  that.  If 
these  several  tracts  of  land  forming  this  right 
of  way  were  still  in  the  hands  of  the  owners 
from  whom  the  appellant  purchased  them, 
they  are  grossly  overvalued,  so  much  so  In- 
deed as  to  requite  rdlef. 

Is  the  land  of  greater  value  than  the  ad- 
joining and  abutting  lands  because  of  its  sin- 
gle ownership  or  peculiar  situation?  The  re- 
spondent argues  that  It  is.  It  does  not  claim, 
of  course,  that  the  land  has  any  peculiar  or 
any  greater  value  than  the  surrounding  lands 
because  it  is  owned  by  a  railroad  company. 
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or  because  It  will  be  used  for  railroad  par- 
poses,  but  It  contends  that  It  occupies  the  wa- 
ter front  of  Puget  Sound  for  the  greater  part 
of  the  way  and  Is  the  only  feasible  and  prac- 
ticable means  of  approach  with  proper  grades 
and  curves  for  a  railroad  Into  the  city  of 
Tacoma  from  the  south,  and  as  such  has  a 
special  and  peculiar  value  not  possessed  by 
the  adjoining  and  abutting  lands.  It  con- 
tends further,  also,  that  there  Is  no  evidence 
in  the  record  that  the  land,  when  considered 
with  reference  to  these  particular  features, 
la  grossly  or  excessively  overvalued.  • 

But  it  seems  to  us  that  these  contentions 
are  not  wholly  Justified  by  the  record.  The 
strip  of  land  in  question,  it  is  true,  follows 
the  general  contour  of  the  shores  of  Puget 
Sound  for  its  greater  distance,  but  the  plats 
introduced  in  evidence  show  that  it  is  talceu 
for  the  greater  part  from  the  uplands.  The 
tracts  left  between  the  strip  and  the  shore 
line  are,  In  many  instances,  narrow,  but  they 
are  of  sufficient  width  for  use,  and  no  mo- 
nopoly of  the  shore  lands  was  acquired  by 
the  acquisition  of  the  right  of  way.  In  thte 
connection  It  may  be  noticed  also  that  the 
valuations  placed  upon  the  shore  or  tide 
lands  by  the  assessor,  which  were  not  taken 
by  the  railway  company,  did  not  in  any  In- 
stance to  which  our  attention  has  been  call- 
ed exceed  one-third  of  the  value  placed  oa 
the  lands  of  the  railway  compauy.  As  to  this 
being  the  only  feasible  and  practicable  pass 
for  a  railway  into  Tacoma  from  the  south, 
the  only  witness  who  was  seemingly  compe- 
tent to  give  evidence  on  the  question,  a  civil 
engineer,  testified  that  another  railroad  could 
be  built  paralleling  one  built  upon  this  tract 
of  land  at  practically  the  same  cost  More- 
over, if  the  contention  of  the  respondent  that 
this  was  the  only  feasible  route  for  a  rail- 
way were  true,  the  railway  company  first 
acquiring  it  could  have  no  monopoly  of  Its 
usei  Under  the  act  of  the  Legislature  of 
this  state,  Icnown  as  the  Defile  Act,  any  oth- 
er railway  company  finding  it  necessary  to 
build  over  the  same  route  can  compel  the 
present  owners  to  surrender  to  it  a  part  of 
the  right  of  way  at  all  places  where  the  ne- 
cessities of  the  case  required  it  Laws  1890,. 
p.  301;  North  Coast  R.  v.  Northern  Pac.  R. 
Co.,  48  Wash.  529,  94  Pac  112. 

Since,  therefore,  the  tract  at  the  time  the 
valuation  was  made  was  in  a  state  of  nature, 
unimproved  In  any  particular,  and  undls- 
tlngulshable  from  the  adjoining  and  sur- 
rounding lands  to  the  ordinary  observer,  Its 
only  claim  to  an  enhanced  value  is  that  it 
formed  a  continuous  strip  in  the  hands  of  a 
single  owner.  But  conceding  that  this  gives 
It  a  value  In  excess  of  the  surrounding  lands, 
the  title  to  which  is  in  the  hands  of  a  num- 
ber of  owners,  we  cannot  think  the  added 
value  anywhere  near  equals  the  added  value 
the  assessor  chose  to  put  upon  It  Indeed, 
It  appears  to  us  that  discrepancy  Is  so  gross 


as  to  amount  to  constructive  fraud.  Its  ac- 
tual assessable  value  is,  however,  not  easily 
determinable  from  the  record,  but  we  tbink 
there  was  evidence  from  which  a  proper  val- 
ue could  be  ascertained.  In  addition  to  sbow- 
ing  of  the  excess  of  valuation  over  the  abut- 
ting and  surrounding  lands,  it  was  shown 
that  the  State  Tax  Commission  on  lands  com- 
ing within  their  Jurisdiction  situated  similar- 
ly to  these  lands  (that  is  to  say,  "all  railroad 
grades,  and  rights  of  way,  upon  which  the 
ties  have  not  l>een  laid")  had  placed  a  uni- 
form valuation  of  $1,320  per  mile,  or  25  cents 
per  lineal  foot,  and  that  the  assessor  ol 
Thurston  county  bad  placed  a  value  on  this 
same  right  of  way  where  it  extended  into 
Thurston  county  at  this  rate.  It  was  shown 
also  that  the  assessor  of  Pierce  county  for 
the  year  preceding  the  year  of  this  assess- 
ment had  placed  a  value  thereon  of  abont 
one-fourth  of  the  present  valuation,  and  that 
lands  generally  in  this  vicinity  had  rather 
decreased  than  increased  In  value  dnrlng  the 
interim.  Taking  these  figures  as  a  basis,  we 
are  satisfied  that  no  assessment  in  excess  of 
$45,993.34  should  be  permitted  to  stand. 

The  Judgment  of  the  court  below  is  then- 
tore  reversed,  with  directions  to  allow  a  re- 
covery of  the  taxes  paid  in  excess  of  a  tax 
based  on  an  assessed  valuation  of  $45,993.34. 

CROW,  C.  J.,  and  MOUNT,  MOBBIS,  and 
PABKBR,  JJ.,  concur. 


COLUMBUS   VARNISH    CO.   ▼.   SEATTLE 

PAINT  CO. 
(Supreme  Court  of  Washington.    Jan.  2, 1911) 

APPKAI.     and     EBBOB     a     1010*)— E^IfDIROS- 

CONCLUSIVENESS. 

A  finding  sustained  by  evidence,  and  not 
contrary  to  the  weight  of  the  evidence,  will  not 
be  disturbed  on  appeal. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3979-3982,  4084;  Dec. 
Dig.  i  lOlO.'l 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  TaUman, 
Judge. 

Action  by  the  Golumbos  Varnish  CV>mpan7 
against  the  Seattle  Paint  Company.  From  a 
Judgment  granting  insufficient  reli^  plaintiff 
appeals.    Affirmed. 

Douglas,  Lane  &  Douglas,  of  Seattle,  for 
appellant  John  W.  Roberts  and  Gea  Ii^ 
Splrk,  both  of  Seattle,  for  respondent 

MORRIS,  J.  Appellant  brought  this  a^ 
tlon  seeking  to  recover  npon  account  of 
goods  sold  and  delivered.  Respondent  filed 
a  complicated  answer,  in  which  reference 
seems  to  be  made  to  several  defenses  not  al- 
together consistent  but  in  the  main  the  an- 
swer is  a  plea  that  no  liability  should  be  en- 
forced against  defendant  because  of  the  fail- 
ure of  appellant  to  comply  with  the  con- 
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tnet  of  nle  in  aeTeral  particulars.     This 
answer  was  not  moved  against  in  any  way, 
appellant  filing  a  reply  to  It,  and  the  case 
proceeded  to  trial  without  a  Jnry.    The  diffi- 
culty of  making  a  clear  statement  of  what 
tlie  real  lasne  was  between  the  parties  Is  best 
lllnstrated  by  the  fact  that  the  first  10  pages 
of  tbe  record  are  taken  np  with  a  dlscns- 
ston  between  the  trial  Judge  and  respective 
counsel  In  the  endeavor  to  understand  clear- 
ly Just  What  Issues  were  to  be  submitted  to 
Uie  court  for  determination.    The  issues  seem 
to  have  finally  narrowed  down  to  one,  wheth- 
er or  not  respondent  had  complied  with  the 
agreementB   and   the  representations  enter- 
ing into  and  forming  the  basis  of  the  dealing 
between  the  parties.     At  the  conclusion  of 
tbe  evidence,  the  trial  Judge  announced  that 
he  was  satisfied  that  respondent  had,  by  a 
great  preponderance  of  the  evidence,   sus- 
tained its  defense  that  appellant  had  not 
complied  with  its  contract,  that  the  goods 
were  not  as  represented,  and  that  api)eUant 
should  accept  a  return  of  fill  goods  then  un- 
sold.   Judgment,  however,  was  given  appel- 
lant for  a  smaU  sum  representing  the  result 
reached  after  the  allowance  of  proper  credits 
for  the  value  of  the  goods  sold,  the  value  of 
tbe  goods  returned,  and  an  Item  of  freight 
paid  by  respondent 

We  find  no  question  of  law  Involved  in  this 
case  that  requires  any  special  reference  or 
statement.  Tbe  first  thing  is  to  determine 
what  the  contract  was,  and  then  whether  or 
not  it  had  been  complied  with.  Like  most 
cases  where  oral  contracts  are  sought  to  be 
enforced,  there  is  quite  a  conflict  as  to  what 
agreements  were  made  touching  the  sale  of 
tbe  goods,  and  the  conflict  is  as  broad  upon 
the  question  of  the  quality  of  the  goods.  The 
record,  however.  Is  ample  to  sustain  the 
findings  of  the  lower  court  in  these  particu- 
lars, and,  not  being  able  to  say,  after  a  full 
reading  of  the  record,  that  the  weight  of  the 
evidence  demands  dlfl^erent  findings,  we  will 
not  disturb  those  made  by  the  lower  court; 
and  the  Judgment  is  affirmed. 

CROW,  a  J.,  and  PARKER,  MOUNT,  and 
PDLLERTON,  JJ.,  concur. 


In  re  QUEEN  ANNE  BOULEVARD. 
(Supreme  Oourt  of  Washington.    Dec.  26,  1913.) 

1  Eminiirt  Domain  (|  145*>— Spkciai-  Benb- 

nxB— DBDUcmoH . 

Under  Rem.  &  BaL  Code,  |  7782,  providing 
that  when  an  ordinance  providing  lor  an  im- 
prorement  does  not  authorize  an;  assessment  on 
property  specially  benefited,  the  compensation 
foond  lor  land  or  property  taken  or  damaged 
shall  be  ascertained  over  and  above  any  special 
benefits,  special  benefits  for  the  public  improve- 
ment  may  be  offset  against  the  compensation 
for  taking  land. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  il  378-389;  Dec.  Dig.  ( 
145.*] 


2.  Emiitent  Domain  (|  204*)— Compensation 

—Assessments. 

In  proceedings  by  a  municipality  to  con- 
demn land  for  a  pdblic  improvement,  evidence 
of  the  resolution  of  the  board  of  park  commis- 
sioners and  other  ordinances  reLating  to  the 
general  scheme  of  the  improvement  is  admis- 
sible to  show  special  benefits,  even  though  the 
condemnation  ordinance  did  not  In  terms,  re- 
fer to  such  ordinance  and  resolution. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  643 ;   Dec  Dig.  §  204.*] 

3.  Eminent   Domain    (|    167*)— Public    Im- 
pbovementb — special  assessments. 

Where  a  municipal  corporation  condemned 
land  for  a  boulevard,  compensation  therefor  be- 
ing made  by  special  assessments,  the  municipal- 
ity could  thereafter  proceed  with  the  physical 
improvement  of  the  boulevard  upon  the  local 
improvement  and  assessment  plan. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i|  401-156;  Dec.  Dig.  | 
167.*] 

4.  Eminent  Domain   (|  248*)— Conclusive- 
ness—Mattebs  Concluded. 

Where  a  municipality  condemned  land  for 
a  boulevard,  compensation  being  paid  out  of  spe- 
cial assessments,  the  judgment  is  not  a  bar,  in  a 
subsequent  proceeding  to  condemn  additional 
land,  to  the  setting  off  of  special  benefits  for 
tbe  land  so  taken. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  {{  651,  627-629,  700;  Dec 
Dig.  i  243.*! 

5.  Eminent  Domain  (|  146*)— Condemnation 
—Special  Benefits. 

Where  an  existing  boulevard  was  improved 
and  land  necessary  to  the  improvement  was  tak- 
en by  condemnation,  special  benefits  to  the 
property  taken  or  damaged  may  be  set  oS  re- 
gardless of  any  equalization  of  benefits  fiowing 
to  other  property  abutting  on  the  improvement : 
tbe  analogy  between  the  setting  off  of  special 
benefits  in  a  condemnation  suit  and  the  appor- 
tionment of  the  charge  for  such  benefits  t>etween 
separate  properties  going  only  so  far  as  requir- 
ing the  offset  to  be  limited  to  special  benefits. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  a  378-389;  Dec.  Dig.  f 
146.*] 

6.  Eminent  Domain  (i  204*)— Condemnation 
-Evidence. 

In  condemnation  proceedings,  where  spe- 
cial benefits  were  to  be  offset,  the  expenses  of 
the  improvement  being  paid  for  by  the  munic- 
ipality, evidence,  tending  to  show  the  amounts 
which  would  have  been  chargeable  against  the 
property  taken  as  special  assessments  if  tbe  im- 
provements were  being  constructed  upon  the  lo- 
cal improvement  and  assessment  plan,  is  ad- 
missible. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  643 ;   Dec.  Dig.  |  204.*] 

7.  Appeal  and  Ebbob   (}  1002*)— Bjcvnw— 
Verdict. 

A  verdict  on  confiicting  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note. — For  other  case&  see  Appeal  and 
Error,  Cent  Dig.  S§  3935-3937;  Dec  Dig.  | 
1002.*] 

8.  Eminent  Domain  (|  145*)— Compensation 
— Special  Benefits. 

The  benefit  resulting  to  one  lot  or  tract 
from  an  improvement  cannot  be  set  off  in  deter- 
mining the  compensation  or  damages  due  to  the 
same  owner  for  the  taking  or  injuring  of  a  sep- 
arate, although  contiguous,  tract 

[Eld.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |S  878-389;  Dec  Dig.  f 
145.*] 
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0.  Biamirr  Dovain  ({  221*)— CoNDsimATioir 

— Sepabate  Tracts. 

In  a  proceeding  to  condemn  land  for  a  pub- 
lic improTement,  it  waa  improper  for  the  court 
to  treat  defendant's  two  adjoining  lots  as  one 
tract  of  land,  ao  fhat  benefits  to  the  larger 
tract,  which  was  not  injured  by  the  condemna- 
tion, might  be  offset  against  the  damages  to 
the  smaller  one,  where  the  two  Iota  were  va- 
cant and  were  not  put  to  any  common  use,  even 
though  one  of  the  lots  was  small  and  it  might 
be  beneficial  to  the  owner  to  use  them  to- 
gether. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |g  660,  661;  Dec.  Dig.  { 
221.*] 

10.  EmmsNT   Domaiit    Q   221*)— Condekita- 

TioN— Jtjbt  Question. 

Whether  two  adjoining  tracts  shall  be 
treated  as  one  tract  or  as  two,  in  a  condemna- 
tion proceeding  for  a  public  improvement,  is  a 
question  of  fact,  unless  the  undisputed  evidence 
as  to  their  use  and  situation  leaves  no  room  for 
different  views  on  the  question. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main,  C6nt.   Dig.   a   660,   561;    Dec.   Dig.   ( 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Eennetli  Mackintosh, 
Judge. 

Condemnation  proceedings  by  the  City  of 
Seattle  against  F.  W.  Wald  and  wife,  W.  B. 
Hopkins  and  wife,  L.  H.  Wheeler  and  wife, 
and  I.  M.  Rushton  and  wife,  (or  Queen 
Anne  Boulevard,  In  which  Judgment  was 
rendered  for  the  complainant  city,  and  de- 
fendants appeal;  their  appeals  being  consoli- 
dated. Affirmed  except  as  to  the  appeal  of 
F.  W.  Wald  and  wife,  and  reversed  and  re- 
manded as  to  them. 

Moore,  Wardall,  Wardall  &  Martin,  Ij.  H. 
Wheeler,  and  N.  S.  Peterson,  all  of  Seattle, 
for  appellants.  Jas.  E.  Bradford,  Howard  A. 
Hanson,  and  Geo.  A.  Meagher,  all  of  Seattle, 
for  respondent 

PARKER,  J.  These  are  eminent  domain 
proceedings  instituted  by  the  city  of  Seattle 
as  a  single  proceeding  in  the  superior  court 
for  King  county,  whereby  the  city  seeks  to 
acquire,  as  against  numerous  owners  of  prop- 
erty abutting  upon  Queen  Anne  Boulevard, 
certain  rights  necessary  for  the  dty  to  pos- 
sess in  order  to  improve  that  boulevard  in 
accordance  with  the  recent  officially  estab- 
lished and  re-established  grades  thereof  along 
several  miles  of  its  course,  and  to  change  the 
use  of  the  boulevard  from  ordinary  street  to 
park,  drive  and  boulevard  uses.  The  defend- 
ants Walds,  Hopkinses,  Wheelers,  and  Rush- 
tons,  separate  owners  of  lots  and  tracts  abut- 
ting upon  the  boulevard,  were  awarded  dam- 
ages by  Terdicts  and  Judgments  rendered 
thereon,  and,  deeming  themselves  aggrieved 
thereby,  have  appealed  to  this  court 

Separate  trials  were  bad  in  the  superior 
court,  but  before  the  same  Jury,  to  determine 
the  amount  of  damages  to  be  awarded  to 
appellants  because  of  injury  resulting  to 
their  respective  properties.  Wliile  the  rights 
of  these  appellants  are  before  us  for  deter- 


mination upon  four  separate  apiteala,  eadi 
upon  its  own  record  and  statement  of  facts, 
except  as  to  a  number  of  exhibits  introduced 
in  evidence  which  are  common  to  all,  the  ap- 
peals have  so  much  in  common,  both  as  to  the 
controlling  facts  as  well  as  in  the  contentloDg 
made  thereon,  tliat  we  Ljve  concluded  to  dis- 
pose of  all  of  them  in  this  one  opinion,  and 
thereby  save  much  useless  repetition,  both  in 
statement  of  the  somewliat  involved  facts 
and  discussion  of  contentions  made  by  coun- 
sel for  the  respective  appellants. 

Queen  Anne  Boulevard  is  several  miles  In 
length,  running  for  the  most  part  through  one 
of  the  best  residence  districts  of  the  city  of 
Seattle,   on   and   around  Queen  Anne  Hill. 
The  boulevard  was  laid  out,  and,  so  far  as 
was  then  necessary,  the  land  therefor  was 
acquired    by    lemlnent    domain    proceedings 
prosecuted   in   pursuance  of   ordinance  No. 
16790,  mentioned  In  ordinance  No.  26253,  In 
pursuance  of  which  these  eminent  domain 
proceedings  are  prosecuted.     The  boulevard 
follows,   in   the  larger   part  of   its  course, 
streets  which  had  theretofore  been  platted 
and  dedicated.    Eminent  domain  proceedings 
were  resorted  to  In  Its  laying  out  for  the 
purpose  of  acquiring  land  in  addition  to  the 
dedicated   streets   which   it  followed.     The 
matter  of  the  change  of  the  established  grade 
of  those  streets,  the  establishment  of  original 
grades  where  necessary,  and  the  physical  im- 
provement of  the  boulevard,  which  Is  the  pur- 
pose to  which  these  eminent  domain  proceed- 
ings look,  were  not  then  involved.    Ordinance 
No.  16790  provided  only  for  the  acquisition  of 
additional  land  for  the  laying  out  of  the 
boulevard,  and  not  for  Its  physical  improve- 
ment   There  are  some  recitals  in  that  ordi- 
nance which  suggest  an  Intention  on  the  part 
of  the  city  to  acquire  rights  other  than  the 
mere  acquisition  of  the  necessary  additional 
land  therein  described  for  laying  out  the 
boulevard  as  contemplated,  but  such  rights 
are  not  described  in  that  ordinance  with  cer- 
tainty.   Evidently,  in  view  of  this  fact,  the 
dty  officers  considered  the  ordinance  as  only 
authorizing  the  condemnation  of  the  neces- 
sary additional  land,  and  proceeded  accord- 
ingly.   The  Judgments  rendered  In  those  emi- 
nent domain  proceedings,  which  are  before 
us,  make  it  plain  that  nothing  more  than  this 
additional  land  was  then  acquired  by  the 
city.    The  expense  incidental  to  the  acquiring 
of  the  additional  land  for  the  laying  out  of 
the  boulevard  as  contemplated  by  ordinance 
No.  16790  was  paid  by  special  assessments 
made    by    eminent    domain    conunissionera 
against  the  property  specially  benefited  there- 
by.   In  tills  manner.  Queen  Anne  Boulevard 
came  into  existence,  so  far  only  as  its  mere 
laying  out  and  the  acquisition  of  the  land 
therefor  is  concerned,  in  the  year  1909. 

In  January,  1910,  the  board  of  park  com- 
missioners of  the  city  of  Seattle  passed  a 
resolution  looking  to  the  acquiring  of  Juris- 
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diction  over  Qnecn  Anne  Boulevard  as  a 
park  driveway,  providing,  ao  far  as  we  need 
here  notice  its  contents  as  follows: 

"Be  It  resolved  by  the  board  of  park  oom- 
mlssionera  as  follows: 

"Section  1.  That  In  case  the  city  council  oX 
tbe  dty  of  Seattle  shall  by  proper  ordinance 
tnnsfer,  set  aside  and  place  under  the  Juris- 
diction of  the  board  of  park  conunissloners, 
tbe  property  described  and  mentioned  herein 
for  parkway  and  boulevard  purposes,  it  is 
tbe  Inteation  of  the  board  of  park  commls- 
Bioners,  and  said  board  of  park  commission- 
ers of  tbe  dty  of  Seattle,  does  hereby  bind 
and  pledge  itself  to  improve  the  same  by 
grad^  parking  and  macadamising  and  in 
DO  other  way  Improving  the  same,  from 
moneys  under  Its  control  and  jurisdiction 
and  n'lthout  any  cost  or  expense  for  such  im- 
prorement  being  assessed  against  any  prop- 
erty abutting  upon,  contignons  or  adjacent 
to  the  property  herein  described.  [Here  fol- 
lows a  description  of  the  land  covered  by  the 
boulevard.]" 

Thereafter,  in  January,  1911,  looking  to  tbe 
permanent  physical  improvement  of  the  bon- 
lerard,  there  was  passed  and  approved  by  the 
city  council  and  mayor  ordinance  No.  26263, 
providing  tor  the  acquisition  of  tbe  rights 
aongbt  to  be  acquired  by  these  eminent  do- 
main proceedings,  which  ordinance,  so  far  as 
we  need  here  notice  Its  provisioIU^  reads  as 
follows : 

"^'hereas,  public  necessity  and  convenience 
demand  that  said  Queen  Anne  Boulevard  be 
graded  and  regraded  in  conformity  with  the 
grades  established  herein,  and  that  the  use 
of  said  boulevard  be  changed  from  commer- 
cial to  park,  drive  and  boulevard  uses:  now, 
therefor^ 

"Be  it  ordaineA  by  the  dtr  of  Seattle,  as 
follows: 

"Section  1.  That  the  curb  grades  of  Queen 
Anne  Boulevard,  as  established  by  ordinance 
No.  16T90  of  the  dty  of  Seattle,  be  and  the 
tame  are  hereby  changed  and  established  at 
tbe  following  elevations  above  dty  datum,  to 
wit:  [Here  follow  spedfled  grades  of  the 
boQlevard  along  its  entire  course  to  be  im- 
proved.] 

"That  In  tbe  constmctloh  of  the  slopes  for 
cats  and  fills  upon  the  property  abutting 
npon  said  boulevard  and  approaches  thereto, 
In  conformity  with  such  established  gnades, 
each  cut  shall  be  carried  back  into  and  ex- 
tended npon  the  abutting  real  property  one 
(1)  foot  for  each  foot  In  depth  of  cut,  and 
eadi  flU  shall  be  carried  back  and  extended 
npon  the  abutting  real  property  one  and  one- 
balf  (1^  feet  for  ead>  foot  of  elevation  of 
fill 

"Sec  2.  That  the  use  of  Queen  Anne  Bou- 
levard, as  established  by  ordinance  No.  16790 
of  the  dty  of  Seattle,  be  and  the  Hune  is 
hereby  changed  from  commercial  to  park, 
drive  and  boulevard  uses. 
"Sea  3.  That  aU  lands,  rights,  privileges 


and  other  property  necessary  to  be  taken, 
used  or  damaged  in  the  grading  and  regrad- 
ing  of  said  Queen  Anne  Boulevard,  as  estab- 
lished by  ordinance  No.  16790,  and  approach- 
es thereto,  all  in  the  dty  of  Seattle,  in  con- 
formity with  the  grades  established  in  sec- 
tion one  hereof,  and  in  tbe  construction  of 
the  necessary  slopes  for  cuts  and  fills  upon 
the  real  property  abutting  upon  said  boule- 
vard and  approaches  thereto,  are  hereby  con- 
demned to  the  public  use  for  such  purposes; 
and  all  lands,  rights,  privileges  and  other 
property  necessary  to  be  taken,  used  or  dam- 
aged by  the  change  from  commerdal  to  park, 
drive  and  boulevard  uses,  are  hereby  con- 
demned to  the  pubUc  use  for  such  purpose. 
Said  lands,  right,  privileges  and  other  prop- 
erty are  to  be  taken,  used  and  damaged  only 
after  Just  compensation  has  been  made  or 
paid  into  court  for  the  owner  in  the  maimer 
provided  by  law. 

"Sec.  4.  That  the  cost  of  the  property  and 
property  rights  necessary  to  be  condemned, 
appropriated,  taken  and  damaged  In  order 
to  carry  out  the  provisions  of  this  ordinance, 
together  with  the  cost  of  the  necessary  con- 
demnation proceedings,  shall  be  paid  from  the 
general  fund." 

Thereafter,  in  February,  1911,  there  was 
passed  and  approved  by  the  city  council  and 
mayor  ordinance  No.  26340,  manifestly  In  re- 
sponse to  the  request  and  action  taken  by 
the  board  of  i>ark  commissioners  as  evi- 
denced by  its  resolution  above  quoted,  which 
ordinance,  so  far  as  we  need  here  notice  its 
provlslonB,  reads  as  follows: 

"Whereas,  heretofore^  tbe  board  of  park 
commissioners  have  in  writing  designated 
Queen  Anne  Boulevard  as  laid  out,  widened, 
extended  and  established  under  ordinance 
No.  16790,  of  the  dty  of  Seattle,  as  property 
to  be  set  aside  and  transferred  to  the  board 
of  park  commissioners,  for  park,  parkway 
and  boulevard  purposes;  now,  therefore, 

"Be  it  ordained  by  the  dty  of  Seattle  as 
follows: 

"Section  1.  That  all  of  Queen  Anne  Boule- 
vard, as  widened,  extended,  laid  out  and  es- 
tablished by  ordinance  No.  16700  of  the  dty 
of  Seattle,  Including  street  Intersections 
*  *  *  be,  and  the  same  is  hereby  set  aside 
for  park,  parkway  and  boulevard  purposes, 
and  the  control  and  Jurisdiction  thereof 
transferred  to  the  board  of  park  commission- 
ers subject  to  the  provisions  of  section  2 
hereof. 

"Sec.  2.  That  nothing  herein  contained 
shall  be  deemed  or  construed  to  divest  the 
dty  council  of  Jurisdiction  and  control,  and 
the  dty  council  hereby  expressly  reserves  un- 
to itself  full  and  complete  Jurisdiction  and 
control  of  aU  streets,  avenues  and  highways 
herein  transferred  for  the  purpose  of  making 
any  and  all  local  improvement  upon,  on  or 
under  the  same,  except  for  grading,  regrad- 
ing,  paving  and  imrklng  and  for  creating 
local  improvement  district  therefor.". 
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The  estabUshment  of  the  grades  specified 
In  ordinance  No.  26253  authorizing  these 
eminent  domain  proceedings,  meant  the 
change  of  previously  established  grades  upon 
portions  of  Queen  Anne  Boulevard,  and  the 
establishment  of  original  grades  upon  other 
portions  thereof.  Whether  that  ordinance 
constituted  the  changing  of  a  previously  es- 
tablished grade  en  the  portion  of  the  boule- 
vard in  front  of  appellants  Hopklnses'  and 
Rushtons'  properties  is  one  of  the  questions 
to  be  noticed,  later.  After  the  passage  of 
these  ordinances  and  the  adoption  of  the 
resolution  of  the  board  of  park  commission- 
ers, the  physical  improvement  of  the  boule- 
vard, which  was  commenced  and  carried  on 
by  the  board  of  park  commissioners  in  pur- 
suance of  the  scheme  contemplated  by  these 
ordinances  and  this  resolution,  had  proceed- 
ed to  the  extent  that  the  boulevard  was 
graded  In  front  of  appellants'  properties, 
and  the  Improvement  upon  some  other  por- 
tions of  the  boulevard  had  proceeded  to  the 
extent  that  its  surface  was  paved,  at  the 
time  the  trials  occurred  In  these  eminent 
domain  proceedings,  which  was  in  December, 
1911,  resulting  in  verdicts  and  Judgments 
from  which  these  appeals  are  taken.  Other 
facts  will  be  noticed  as  may  become  neces- 
_  sary  In  our  discussion  of  the  several  con- 
tentions made  by  counsel. 

[1]  Counsel  for  the  dty  Introduced  evi- 
dence at  the  trials  upon  the  theory  that  since 
the  expenses  Incurred  by  the  dty  In  acquir- 
ing the  rights  here  sought  as  against  appel- 
lants were  not  to  be  paid  for  by  special  as- 
sessments against  benefited  property,  but 
were  to  be  assumed  and  paid  by  the  city 
from  Its  general  fund,  there  should  be  ofTset 
against  appellants'  damages  any  special  bene- 
fits resulting  to  their  property  from  the  pro- 
posed Improvement  Counsel  for  appellants 
apparently  do  not  seriously  contend  against 
the  right  of  the  city,  in  eminent  domain  pro- 
ceedings of  this  nature,  speaking  generally, 
to  offset  benefits  against  damages  when  such 
damages  are  not  to  be  paid  for  by  special 
assessments.  Indeed,  there  would  seem  to 
be  no  room  for  such  a  contention  in  the 
light  of  the  express  provisions  of  section 
7782,  Rem.  &  BaL  Code,  reading  as  follows: 
"When  such  ordinance  does  not  provide  for 
any  assessment  in  whole  or  in  part  on  prop- 
er^ specially  benefited,  the  compensation 
found  for  land  or  property  taken  or  damaged 
shall  be  ascertained  over  and  above  any  local 
or  special  benefits  from  the  proposed  im- 
provement." Our  former  decisions  also  ren- 
der it  plain  that  tills  may  be  done  in  an 
eminent  domain  proceeding,  prosecuted  by  a 
municipal  corporation,  without  violating  any 
constitutional  right  of  the  property  owner. 
Lewis  v.  Seattle,  5  Wash.  741,  82  Pac  794; 
lincoln  County  t.  Brock,  37  Wash.  14,  79 
Pac.  477 ;  Spokane  Traction  Co.  ▼.  Oranath, 
42  Wash.  606,  85  Pac.  261;  Spokane  v. 
Thompson,  69  Wash.  660,  126  Pac.  47. 


[2]  Counsel  for  appellants  do  insist,  how- 
ever, that  the  trial  court  erred  in  permitting 
certain  evidence  to  be  introduced  by  the  city, 
bearing  upon  the  question  of  benefits.  The 
claimed  objectionable  evidence  introduced  on 
behalf  of  the  city  consisted  of  the  resolution 
of  the  board  of  park  commissioners  and  ordi- 
nance No.  26340,  above  quoted  from,  pledg- 
ing the  construction  of  the  physical  improve- 
ment of  the  boulevard  without  the  levying  of 
any  special  assessment  upon  the  property 
benefited  to  pay  therefor,  evidence  of  the 
nature,  extent,  and  value  of  the  proposed 
improvement,  evidence  of  the  present  prog- 
ress made  in  the  construction  of  the  proposed 
improvement,  evidence  of  the  amount  of 
special  benefits  flowing  therefrom  to  appel- 
lants' property,  and  evidence  of  the  amounts 
which  would  be  chargeable  against  their  re- 
spective properties  as  special  assessments, 
to  pay  for  the  proposed  Improvement  if  the 
same  were  constructed  upon  the  local  im- 
provement and  assessment  plan. 

It  is  contended  that  this  evidence  was 
erroneously  admitted  because  the  proposed 
Improvement  was  not  specifically  provided 
for  and  described  in  ordinance  No.  26253, 
authorizing  the  prosecution  of  these  eminent 
domain  proceedings.  We  do  not  think  that 
the  exact  nature  and  extent  of  the  improve- 
ment which  the  dty  and  board  of  park  com- 
missioners contemplated  was  to  follow  the 
acquisition  by  the  dty  of  the  rights  here 
sought  was  necessary  to  be  made  in  that 
ordinance  in  order  to  entitle  the  dty  to  have 
the  special  benefits  fiowlng  therefrom  to 
abutting  property  offset  against  damages 
resulting  to  such  property  from  slopes,  fills, 
change  of  grade,  and  change  of  use  of  the 
boulevard.  If,  upon  the  trial  of  the  question 
of  damages  resulting  from  these  causes  to 
abutting  property,  the  dty,  by  competent 
evidence,  made  the  nature  and  extent  of  the 
proposed  Improvement  when  completed  to  ap- 
pear with  reasonable  certainty,  and  that 
such  improvement  would  be  completed  with- 
in a  reasonable  time  following  the  acquisi- 
tion of  the  rights  here  sought,  all  of  which 
we  think  the  dty  did  make  appear  with 
reasonable  certainty  by  competent  evidence, 
it  seems  to  us  that  special  benefits  flowing 
from  such  Improvement  to  the  abutting  prop- 
erty may  be  offset  against  the  damages  re- 
sulting, thereto  from  these  causes.  Not  only 
did  the  city's  evidence  show  with  reasonable 
certainty  the  extent,  nature,  and  value  of 
the  proposed  improvement,  and  that  it  would 
be  completed  within  a  reasonable  time  fol- 
lowing the  acquisition  of  the  rights  here 
sought,  but  It  also  showed  by  competoit  evi- 
dence, we  think,  that  these  eminent  domain 
proceedings,  together  with  the  proposed 
physical  improvement  of  the  boulevard  by 
grading  and  paving,  ia  accordance  with  the 
grades  established  by  ordinance  No.  26253, 
constituted  one  united  project,  so  that  it  may 
be  said  that  the  benefits  flowing  to  the  dam- 
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aged  property  resulted  from  tbe  very  Im- 
proTements  contemplated  by  the  city  to  fol- 
low tbe  acqalsltlon  of  the  rights  here  sought 
[1,  4]  Some  contention  Is  made  by  counsel 
for  appellants  that  special  benefits  cannot  be 
lawfaUy  offset  against  damages  in  these  pro- 
ceedings because  In  the  prior  eminent  do- 
main proceedings  under  ordinance  No.  17690, 
bf  wMch  additional  land  was  acquired  for 
tbe  laying   out  of  the  boulevard,   benefits 
were  diarged  against  abutting  property,  in- 
elndisg  property  of  appellants,  by  special  as- 
eessments  to  pay  for  the  land  so  acquired. 
We  have  already  noticed  that  nothing  was 
then  acquired  by  the  dty  save  the  necessary 
additional  land  to  lay  out  the  boulevard.    Of 
coarse,  no  benefits  were  offset  against  dam- 
ages in  those  proceedings,  since  compensa- 
don  for  the  land  taken  was  there  paid  for 
\>y  special  assessments;  and  it  Is  plain  that 
tbese  special  assessments  were  levied  upon 
specially  benefited  property  to  pay  for  noth- 
ing but  the   additional   land   so   acquired. 
Manifestly,  no  special  benefits  were  consider- 
ed in  making  those  assessments   save  the 
benefits  flowing  from  tbe  mere  acquisition  of 
tbe  additional  land  and  the  laying  out  of  the 
bonlevard.    The  physical  improvement  of  the 
boulevard  then  remained  a  matter  to  be  pro- 
Tided  for  In  the  fatnre.    The  city  could  have 
thereafter  lawfully  proceeded  with  the  phys- 
ical Improvement  of  the  boulevard  upon  the 
local    Improvement    and    assessment    plan, 
without  its  power  in  that  regard  being  in  the 
least  impaired  by  the  previous   assessment 
levied  to  pay  for  the  mere  acquisition  of  the  - 
additional    land.      Martenis    v.    Tacoma,    66 
Wash.  92,  95.  118  Pac.  882.    This  being  the 
law,  we  think  It  follows  that  the  right  of 
the  city  Is  not  curtailed  in  having  such  bene- 
fits offset  In  condemnation  proceedings  neces- 
sary to  the  acquisition  of  additional  rights 
incident  to  the  physical  improvement  of  tbe 
boolerard.     Another  thought  worthy  of  note 
in  this  connection  Is  that  the  city  is  prose- 
cnting  these  condemnation  proceedings  and 
appellants  are  resisting  them  upon  the  the- 
ory ttiat  the  dty  has  not  heretofore  acquired 
the  rights  which  It  here  seeks.    That  being 
true,  It  la  difficult  to  see  how  there  has  ever 
been  a  previous  adjudication,  upon  either  the 
qaestlon  of  these  damages  or  of  the  boiefita 
which  will  flow  from  the  improvement  being 
made,  without  expense  to  appellants  as  a  re- 
sult of  the  acquisition  of  tbese  rights.     If 
this  contention  of  appellants  be  regarded  as 
sound.  It  would  seem  to  necessarily  follow 
that  neither  tbe  question  of  damages  or  bene- 
fits need  be  tried  In  these  proceedings.    We 
conclude  that  the  former  assessment  of  bene- 
fits to  pay  for  the  mere  acquisition  of  the 
land  is  no  bar  to  tbe  offsetting  of  benefits  In 
these  proceedings. 

[t]  Some  contention  Is  made  by  counsel  for 
appellants,  rested  npon  what  they  conceive 
to  be  an  analogy  existing  between  the  off- 
lettlng  of  boiefits  against  damages  as  In 


these  proceedings  and  the  charging  of  the  ex- 
pense of  the  improvement  against  specially 
benefited  property  by  special  assessment 
The  argument  la.  In  sntwtance,  that  in  tbe 
offsetting  of  benefits — that  is,  the  considering 
of  the  damages  and  the  benefits  as  to  each 
particular  tract  or  parcel  of  land  aside  from 
all  others — there  is  a  failure  to  equalize  the 
benefits  flowing  to  abutting  property  from 
the  proposed  improvement,  and  thus  there 
is  a  failure  to  comply  with  one  of  the  prin- 
ciples upon  which  special  assessments  are 
chargeable.  It  Is  true  that  tbe  authorities 
do  seem  to  recognize,  in  a  measure,  an  anal- 
ogy existing  between  the  offsetting  of  bene- 
fits in  an  eminent  domain  proceeding  and 
special  assessments.  1  Page  &  Jones,  Taxa- 
tion by  Assessment,  |  62.  It  seems  to  us, 
however,  that  as  the  qaestlon  is  here  in- 
volved, this  bdng  a  pore  eminent  domain 
proceeding,  the  purpose  of  which  is  the  ulti- 
mate ascertaining  of  the  net  damages  result- 
ing to  the  property  of  appellants  and  others 
separately,  It  not  being  sought  to  Impose  any 
charge  whatsoever  upon  appellants'  property, 
the  analogy  Invoked  goes  no  further  tium  to 
require  the  offsetting  of  benefits  to  be  limited 
to  spedal  benefits,  and  that  there  is  not 
thereby  drawn  into  tbe  case  any  question  of 
apportionment  of  charge  for  such  benefits 
between  separate  properties. 

In  Lewis  V.  Seattle,  6  Wash.  741,  7S8,  82 
Pa&  794,  799,  Justice  Scott,  speaking  for  tbe 
court,  observed:  "It  is  generally  held  that 
only  such  l>enefits  as  are  special  and  peculiar 
to  tbe  particular  property  can  be  taken  Into 
consideration.  But  the  laying  out  or  widen- 
ing of  a  street  may  be  a  special  benefit  to  the 
property  abutting  thereon,  and  this  benefit 
may  be  offset  against  the  damages  to  tbe 
owner  whose  land  is  taken  therefor,  although 
parties  upon  tbe  opposite  side  of  the  street 
are  similarly  benefited  and  are  not  charge- 
able therewith,  for  the  reason  that  none  of 
their  lands  were  appropriated  and  no  dam- 
ages were  claimed  by  them.  Hllboume  v. 
Suffolk,  120  Mass.  393-  [21  Am.  Rep.  522]; 
Donovan  v.  Springfield,  125  Mass.  371 ;  Cross 
V.  Plymouth  County,  125  Mass.  557;  Abbott 
V.  Cottage  City,  143  Mass.  521,  10  N.  a  325 
[58  Am.  Rep.  143] ;  Trosper  v.  Commission- 
ers, 27  Kan.  391 ;  Allegheny  v.  Black,  99  Pa. 
152."  This  view  is  reaffirmed  in  Spokane 
Traction  Co.  v.  Oranath,  42  Wash.  600,  611, 
85  Pac.  261,  where  it  is  also  pointed  out  that 
benefits  are  not  rendered  general  so  as  to 
prevent  their  deduction  from  damages,  as 
counsel  seems  to  contend,  merely  because 
other  property  in  the  neighborhood  of  the 
improvement  may  also  receive  l>enefltB  of  like 
nature.  We  are  of  the  opinion  that  there  is 
not  here  Involved  any  question  of  apportion- 
ing benefits  between  different  properties,  and 
that  the  city  may  have  all  the  special  bene- 
fits resulting  from  the  proposed  improvement 
to  any  particular  lot  or  parcel  offset  against 
the  damages  resulting  to  such  lot  or  parcel. 
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wltbout  any  consideration  of  the  question  of 
apportioning  benefits  between  different  par- 
cels. Our  attention  bas  not  been  called  to 
any  decisions  which,  when  critically  read, 
we  regard  as  holding  to  the  contrary. 

[6]  Contention  la  directed  particularly 
against  the  admission  of  evidence  which 
tended  to  show  the  amounts  which  would 
have  been  chargeable  against  the  property  of 
appellants  as  special  assessments  If  the  city 
were  constructing  this  improvement  upon 
the  local  improvement  and  assessment  plan. 
That  the  evidence  presented  for  the  purpose 
of  showing  the  amount  such  assessment 
would  be  was  competent  and  suflSclent  for 
that  purpose  we  think  there  Is  but  little  room 
for  controversy.  Indeed,  we  do  not  under- 
stand that  it  is  seriously  contended  others 
wise ;  but  it  is  contended  that  the  amount  of 
such  assessments  that  appellants'  property 
would  be  subject  to  If  the  city  were  proceed- 
ing upon  that  plan  in  making  the  Improve- 
ment Is  immaterial  to  the  question  of  benefits 
as  here  Involved.  It  seems  to  us,  however, 
in  view  of  the  fact  that  appellants'  property 
is  going  to  receive  special  benefits  from  this 
improvement  without  being  copipelled  to  pay 
therefor  by  special  assessment,  that  this  evi- 
dence has  a  direct  and  material  bearing 
upon  the  value  of  the  special  benefits  so 
received.  We  are  not  able  to  see  any  prej- 
udicial effect  of  this  evidence  upon  appel- 
lants' rights,  since  the  amounts  which  would 
be  assessable  against  their  property  would, 
in  no  event,  be  more  than  the  special  bene- 
fits, and  might  be  materially  less  than  such 
benefits,  since  assessments  for  special  bene- 
fits are  not  only  limited  by  the  amount  of 
such  benefits,  but  also  by  the  amount  of  the 
cost  of  the  proposed  Improvement,  which 
may  be  materially  less  than  the  actual  bene- 
fits received  therefrom.  We  think  there  was 
no  error  in  receiving  this  evidence,  and  that 
It  was  material  as  tending  to  show  the 
amount  of  special  benefits  the  dty  was  en- 
titled to  have  offset  against  appellants'  dam- 
ages. 

[7]  Contention  is  made  In  behalf  of  ap- 
pellants Hopklnses  and  Rushtons  that  the  es- 
tablishment of  the  grade  in  front  of  their 
property  by  ordinance  No.  26253,  under  which 
these  eminent  domain  proceedings  are  prose- 
cuted, constituted  the  change  of  a  previously 
established  grade  in  front  of  their  property, 
and  that  they  were  entitled  to  damages  upon 
that  theory.  The  evidence  upon  the  question 
of  there  being  a  previously  established  grade 
in  front  of  their  property,  we  tUnk,  is  such 
as  would  warrant  the  conclusion  that  there 
was  no  previously  established  grade,  and 
that  this  was  the  establishment  of  an  origi- 
nal grade  upon  that  portion  of  the  boulevard. 
However,  the  trial  court  did  not  so  decide  as 
a  matter  of  law,  but  submitted  that  question 
to  the  jury  upon  evidence  which  was  quite 
volainlnous,  and  which  we  think  might  lead 
reasonable  minds  to  different  conclusions, 
with  appropriate  Instructions  as  to  what 
constituted  the  establishment  of  a  gradei 


pointing  out  how  a  grade  might  be  estab- 
lished by  -actual  physical  improvement,  as 
well  as  by  ordinanca  Upon  the  question  go 
submitted,  the  jury  made  a  special  finding 
against  appellants,  finding  that  there  never 
had  been  a  previously  established  grade  in 
front  of  their  property.  It  Is  apiMirent,  there- 
fore, that  counsel's  contention  upon  this 
question  presents  only  a  question  of  fact, 
which  was  found  against  them  by  the  jury 
upon  evidence  which  we  think  was  suffi- 
cient to  support  such  finding. 

[8,  (]  It  is  contended  In  behalf  of  appd- 
lants  Wald  and  wife  that  the  trial  court 
erred  in  deciding,  as  a  matter  of  law,  that 
the  two  platted,  unoccupied  lots  owned  by 
them,  and  described  by  the  city  in  Its  emi- 
nent domain  proceedings  as  being  In  some  de- 
gree damaged  by  the  proposed  improvement, 
constituted  a  single  tract  for  the  purpose  of 
determining  both  damages  and  benefits,  and 
in  submitting  to  the  jury  the  question  of 
their  damage  and  benefits  upon  that  theory, 
which,  it  is  conceded,  was  the  result  of  the 
court's  rulings.  It  will  be  conducive  to  a 
clearer  understanding  of  appellants  Walds' 
contention  to  have  before  us  the  plat  of 
their  lots  as  introduced  in  evidence  and  con- 
ceded to  show  the  location  of  the  lots  relative 
to  each  other  and  to  the  bouleratd  as  fol- 
lows: 

Lee   sS/reef 


i2d/..-^ J 


.0' 


K^ 


These  lots  had  been  platted  as  a  part  of 
Nob  Hill  addition  many  years  before  the  lay- 
ing out  of  Queen  Anne  Boulevard.  As  origi- 
nally platted,  they  were  each  63  by  116  feet 
in  area,  manifestly  of  such  size  as  to  be 
separately  suitable  for  ordinary  city  resi- 
dence lots.  By  the  first  condemnation  pro- 
ceedings, there  was  taken  from  these  lots 
a  considerable  portion  off  the  southeasterly 
comers  thereof,  reducing  the  size  of  lot  3  but 
a  small  amount,  and  taking  approximately 
one-half  of  lot  4 ;  leaving  lot  4,  however,  of 
sufficient  size  for  use  as  a  small  residence 
lot,  as  the  evidence  tended  to  show.  It  is 
conceded  that  tlie  lots  have  never  been  im- 
proved, and  are  unoccupied.    The  evidence 
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does  not  Indicate  that  tbey  are  held  by  their 
ownen  with  any    view  to  a  common  use. 
There  is  some  evidence  which  may  be  re- 
garded as  indicating  that  they  might  be  used 
in  common  to  Bome  advantage,  but,  if  so,  it  is 
only  because  of  the  manner  in  which  they 
bare  been  cat  by  the  laying  out  of  Queen 
Anne  Boulevard  and  not  because  of  anything 
Tolontarily  done  by  their  owners.     Daring 
the  trial  appellants  disclaimed  any  damages 
to  lot  3,  claiming  damages  to  lot  4  only.    The 
evidence  introduced   over  appellants'   objec- 
tions renders  it  highly  probable  that  the  net 
damage  awarded  by  the  Jury  for  injury  to 
lot  4  was  materially  reduced  by  benefits  flow- 
ing to  lot  3.    These  rulings  of  the  trial  court 
were  erroneous  if  the  two  lots  were,  in  fact, 
separate  tracts.    In  the  text  of  15  Cyc.  p.  768, 
It  is  said :   "The  benefit  resulting  to  one  lot 
or  tract  from  an  improvement  cannot  be  set 
off  In  determining  the  compensation  or  dam- 
ages due  to  the  same  owner  for  the  taking  or 
injuring  of  a  separate  and  distinct,  although 
contiguous,  tract"    This,  we  think,  is  so  ele- 
mentary that  citation  of  further  authority 
is  unnecessary.    It  is,  in  principle,  the  same 
as  where  resulting  damages  are  sought  to  a 
tract  of  land  not  a  part  of  the  tract  from 
which  appropriated  land  is  taken.    That  is, 
In  each  case.  It  is  only  the  tract  of  land  phys- 
ically invaded  that  is  to  be  considered  in 
assessing  either  damages  or  benefits.     Tlie 
real  question,  then,  is:    Do  these  lots  con- 
stitute seiMurate  tracts,  or  are  they  one  tract 
for  the  purpose  of  this  case?    Such  questions 
arise  in  the  levying  of  general  taxes,  q)eclal 
assessments,    and    in   the   determination    of 
damages  and  benefits  in  eminent  domain  pro- 
ceedings.   The  problem  has  been  dealt  with 
more  frequently  where  the  qnestlon  tarns  up- 
on the  actual  use  and  occupancy  of  the  land 
than  where  unoccupied  and  unused  land  is 
involved.     This  court  has  had  occasion  to 
deal  with  the  question  of  what  Gonstitutea  a 
single  tract  in  the  following  cases:    Lock- 
wood  V.  Roys,  11  Wash.  687,  40  Pac.  346; 
Ulllion  T.  Welts,  29  Wash.  106,  68  Pac.  633 ; 
Soltan  W.  &  P.  Co.  v.  Weyerhaoser  Timber 
Co,  31  Wash.  658,  72  Pac.  114;  In  re  West- 
lake  Avenue,   40   Wash.   144,  82  Pac.   279; 
Beattie  v.  Atwood,  59  Wash.  112, 108  Pac  326; 
Idaho  &  Western  R.  C!o.  v.  Coey,  73  Wash. 
291,  131  Pac.  810.    In  the  Lockwood  Case, 
the  views  of  the  court  would  seem  to  lend 
support  to  appellants'  contention,  while  the 
Saltan  W.  ft  P.  Co.  Case,  viewed  superficial- 
ly, may  be  considered  as  lending  support  to 
the  city's  contention.     However,  when  that 
decision  la   read  critically,  there  is  reason 
for  assuming  tliat  the  court  there  regarded 
the  fractional  parts  of  the  section  as  one 
tract  because  they  were  used  in  common. 
The  other  decisions  of  this  court  do  not  aid 
OS  here. 

There  appear  to  be  but  few  decisions  of  the 
courts  dealing  with  the  question  where  un- 
occupied, officially  platted  town  or  city  lots 


are  involved.  The  most  sattsfactor^  solution 
of  the  problem  when  so  presented  is,  we 
think,  found  in  WUcox  v.  8t  Paul  ft  North- 
em  Pacific  Railway  Co.,  35  Minn.  439,  28  N. 
W.  148,  where  the  court  observed :  "One  of 
the  questions  presented  on  this  appeal  from 
the  Judgment  is  as  to  the  propriety  of  allow- 
ing damages  in  respect  to  lots  from  2  to  9, 
none  of  which  were  touched  by  the  railroad. 
It  may  be  deemed  to  have  been  settled  by  the 
decisions  of  this  and  other  courts  that  a 
landowner,  a  part  of  whose  projperty  is  taken 
under  the  law  of  eminent  domain,  is  not  en- 
titled to  compensation  for  consequential  in- 
juries resulting  therefrom  to  his  entire  es- 
tate, however  extensive  that  may  be,  and 
without  regard  to  the  purposes  to  wnlch  it 
has  been  appropriated,  but  that  such  right  of 
compensation  exists  only  in  respect  to  the 
tract  or  parcel  of  land  a  part  of  which  is 
taken.  And  even  though  the  lands  injurious- 
ly affected  are  contiguous  to  the  lands  tak- 
en, 80  that  the  whole  may  be  said  to  be  one 
body  of  land,  yet  the  right  to  compensation 
may  not  e^t  in  respect  to  the  whole.  If  one 
own  distinct,  although  contiguous,  farms, 
from  one  only  of  which  land  is  taken,  he  is 
not  entitled  to  compensation  for  resulting  In- 
Jury  to  the  other.  Minnesota  Valley  R.  Go. 
V.  Doran,  15  Minn.  230  (Oil.  179) ;  St  Paal 
ft  Sioux  City  R.  Go.  v.  Murphy,  10  Minn.  600 
(OIL  438).  And  in  numerous  cases,  involving 
contests  of  this  kind,  the  use  to  which  the 
proi>erty  has  been  devoted  has  been  deemed 
an  important  consideration  in  determining 
whether  lands,  being  in  one  body,  should  be 
deemed  one  tract,  or  several  distinct  tracts, 
for  the  purposes  of  the  assessment  of  com- 
pensation. Winona  ft  St  Peter  B.  Go.  v. 
Denman,  10  Minn.  267  (OU.  208) ;  Minn.  Val- 
ley R.  Co.  v.  Doran,  supra ;  St  Paul  &  Sioux 
City  R.  Co.  V.  Murphy,  supra;  Sherwood  v. 
St  Paul  &  Chicago  Ry.  Go.,  21  Minn.  122; 
Sherwood  v.  St  Paul  &  Chicago  Ry.  Co.,  21 
Minn.  127;  Wllmes  v.  Minneapolis  ft  N.  W. 
Ry.  Co.,  28  Minn.  242,  13  N.  W.  39.  In  these, 
and  in  other  like  cases,  such  use,  sometimes 
disputed,  as  in  the  cases  of  Doran  and  Mur- 
phy, supra,  would  have  been  unimportant,  if 
the  mere  contiguity  of  the  lands  had  been 
deemed  enough  to  «itltle  the  owner  to  com- 
pensation in  respect  to  the  whola  If  the 
several  lots  of  which  this  block  consists  bad 
been  actually  appropriated  to  distinct  uses, 
the  owner  would  not  have  been  entitled  to 
compensation  in  respect  to  lots  no  part  of 
which  was  taken.  Minn.  Valley  R.  Go.  v. 
Doran,  supra.  It  is  more  doubtful  whether, 
the  lands  being  unoccupied,  he  may  recover 
compensation  for  the  whole  as  one  tract  It 
is  perhaps  impossible  to  establish  any  rule 
applicable  to  such  cases  which  will  not  be 
subject  to  criticism.  But  in  respect  to  dty 
property,  in  fact  unoccupied,  but  which  ap- 
pears to  have  been  platted  or  divided  into 
blocks  and  lots,  nothing  more  being  shown, 
the  property  should  be  treated  as  lots  or 
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blocks,  Intended  for  use  as  sncta,  and  not  as 
one  entire  tract.  Prima  fade  that  character 
has  been  given  to  It  by  the  proprietor.  Pre- 
sumably the  division  or  platting  was  with  a 
view  to  the  use  of  the  property,  or  to  Its  dis- 
posal and  ultimate  use,  In  such  subdivisions 
as  have  been  made ;  and  If  any  facts  exist 
which  might  be  considered  sufficient  to  rebut 
this  presumption,  they  should  be  disclosed. 
We  therefore,  are  of  the  opinion  that  the 
court  below  erred  _  in  allowing  damages  in 
respect  to  lots  other  than  lots  1  and  10."  It 
is  true.  In  that  case,  that  there  was  not  in- 
volved a  question  of  benefits.  But  the  ques- 
tion of  damages  to  a  tract  not  physically 
Invaded  is,  we  think,  determinable  upon  the 
same  principle.  This  view  also  finds  sup- 
port in  Koerper  v.  St  P.  &  N.  P.  Ry.  Co.,  42 
Minn.  340,  44  N.  W.  195,  and  EvansvIUe  ft 
Richmond  Ry.  Co.  v.  Charlton,  6  Ind.  App. 
56,  33  N.  E.  129.  An  exhaustive  note  review- 
ing the  decisions  touching  the  question  of 
what  lands  are  deemed  part  of  one  tract  In 
eminent  domain  proceedings  Is  appended  to 
Sharpe  v.  U.  S.,  57  L.  R.  A.  932,  the  effect  of 
plat  lines  In  separating  tracts  being  there 
noticed  on  page  938.  Apparently  the  weight 
of  authority  supports  the  Minnesota  view, 
which  seems  to  be,  in  substance,  that  regular- 
ly platted,  unoccupied  lots  are  presumed  to 
be,  until  shown  to  the  contrary,  separate 
tracts,  and  must  be  dealt  with  as  such  In 
eminent  domain  proceedings.  We  are  of  tbe 
opinion  that  the  trial  court  erred  In  deciding, 
as  a  matter  of  law,  that  being  the  efCect  of 
Its  rulings,  that  lots  3  and  4  are  one  tract 
for  the  purpose  of  determining  damages  and 
benefits.  Indeed,  as  the  record  now  stands. 
It  might  well  be  argued  that  the  court  should 
have  decided,  as  a  matter  of  law,  that  they 
are  separate  tracts.  This  question,  however, 
we  need  not  now  decide,  since  a  new  trial 
must  be  granted  appellants  Walds  because  of 
these  rulings  of  the  trial  court. 

[10]  The  question  of  when  two  adjoining 
lots  or  tracts  shall  be  treated  as  one  tract 
or  as  two  tracts  would  become  a  question  of 
fact,  unless  the  conceded  facts  as  to  their 
use  and  situation  were  such  as  to  leave  no 
room  for  different  views  upon  that  question. 
What  the  proof  may  be  touching  such  ques- 
tion upon  a  new  trial  we  cannot  now  antici- 
pate. We  only  decide  that  the  learned  trial 
court  erred  In  deciding  the  question  as  a 
matter  of  law  against  the  appellants'  conten- 
tion. It  may,  or  may  not,  upon  a  new  trial, 
become  a  question  for  the  jury.  That  such 
question  becomes  one  of  fact  ordinarily,  to  be 
submitted  to  a  jury  under  proper  instruc- 
tions, Is  pointed  out  in  the  following  deci- 
sions: Charleston  &  Southern  Bridge  Co.  v. 
Comstock,  86  W.  Va.  263,  15  S.  £.  69;  Koss- 
ler  V.  Railway  Co.,  208  Pa.  50,  67  Atl.  66; 
St  Paul  &  Sioux  City  Ry.  Co.  v.  Murphy,  19 
Minn.  500  (GU.  433) ;  PhUlips  v.  St  Clair  In- 
cline Plane  Co.,  166  Pa.  21,  31  AtL  69,  71. 


There  was  submitted  to  the  Jury  Interroga- 
tories calling  for  special  findings  as  to  the 
amounts  of  both  benefits  and  damages  re- 
sulting to  the  several  appellants.  These  the 
jury  answered,  and  rendered  a' general  ver- 
dict in  conformity  therewith  by  deducting  the 
benefits  so  found  by  them  from  the  damages 
so  found  by  them.  Appellants  ask  a  ruling 
from  this  court  which,  in  effect  would  amount 
to  the  direction  of  entry  of  judgment  by  the 
trial  court  notwithstanding  the  verdict  in  their 
favor,  by  eliminating  the  amounts  found  as 
special  benefits,  and  directing  judgment  for 
the  total  gross  damages  found.  Aside  from 
the  observations  we  have  already  made,  we 
may  say  that  these  contentions  Involve  ques- 
tions of  fact  only,  and  a  careful  review  of 
all  those  portions  of  the  evidence  to  which 
our  attention  has  been  directed  convinces  us 
that  we  would  not  be  warranted  In  Interfer- 
ing with  the  verdicts  so  far  as  the  sufficiency 
of  the  evidence  is  concerned. 

Several  other  errors  are  assigned,  bnt  they 
are  presented  to  us  practically  without  argu- 
ment We  feel  justified  in  disposing  of  them 
in  an  equally  summary  manner  by  simply 
saying  that  an  examination  of  the  record 
convinces  us  that  they  are  without  merit 

The  judgment  awarding  damages  to  Wald 
and  wife  Is  reversed,  and  they  are  granted  a 
new  trial  because  of  the  rulings  of  the  trial 
court,  holding,  as  a  matter  of  law,  that  their 
lots  8  and  4  should  be  treated  as  one  single 
tract    The  other  judgments  are  affirmed. 

CROW,  C.  J,  and  MOUNT,  MORRIS, 
and  FUIiLERTON,  JJ.,  concur. 


WBJTTBBNACH  et  nx.  v.  JONES-THOMP- 
SON INV.  CO. 

(Supreme  Court  of  Washington.    Dee.  81, 
1913.) 

VBNDOB  and  PCBCHASXB  (|  114*)^BliEACH  OF 

Covenants— AonoN   to   Rescind— Discbk- 

TION. 

Where,  in  a  purchaser's  action  to  rescind 
a  contract  of  sale  of  real  estate  on  the  ground 
tliat  the  title  to  the  property  sold  was  not  in 
the  vendor,  it  appeared  that  plaintiSs  tendered 
a  deed  of  the  property  before  suit,  and  demand- 
ed a  return  of  the  price,  with  interest,  and  also 
the  cost  of  improvemeats  made  by  them  while 
in  possession  after  diacovery  of  the  want  of 
title,  that  the  defendant  vendor  had  acted  in 
good  faith  under  a  mistake,  and  that  during  the 
trial  it  made  good  title  to  the  property,  it  was 
not  an  abuse  of  discretion  to  refuse  a  rescis- 
sion, and  dismiss  the  action,  taxing  costs 
against  defendant 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  202-204;  Dea  Dig.  i 
114.»] 

Department  2.  Appeal  from  Superior 
Court,  King  County;    Everett  Smith,  Judge. 

Action  by  Theodore  F.  Wettemach  and 
wife  against  the  Jones-Thompson  Invest- 
ment Company,  a  corporation.  From  Judg- 
ment for  defendant,  plalnturs  appeaL  Af- 
firmed. 


•For  other  cases  see  same  topic  and  aectlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Serte*  &  Rep'r  Indexee 
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UilUon  &  Honser  and  Geo.  Friend,  all 
of  Seattle,  for  appellants.  Douglas,  Lane  4s 
Donglaa,  of  Seattle,  for  r^pondent 

MOUNT,  J.    The  plalntlfTs   brongbt   this 
action  to  rescind  a  contract  of  sale  of  real 
estate  upon  the  ground  that  title  to  the  prop- 
eft;  sold  was  not  in  the  defendant    On  the 
trial  of  the  case  the  court  permitted  the  de- 
fendant to  show  that  during  the  trial  it  had 
made  good  the  title  to  the  property  which 
lud  been  conveyed   to   the   plaintiffs.    The 
court  thereupon   dismissed  the  action,  but 
taxed  the  costs  against  the  defendant    The 
plaintiffs  have  appealed  from  that  Judgment 
There  is  no  serious  dispute  In  the  facts, 
wUcb  are  as  follows :  On  December  19, 1907, 
the  appellants  purchased  from  the  respond- 
ent lot  3  in  block  27,  and  lot  8  In  block  28, 
In  Earllngton  Acre  Tracts  In  King  county, 
and  agreed  to  pay  therefor  $1,600 ;   $300  was 
paid  In  cash,  and  the  remainder  was  paid  in 
qnarterly  payments  of  $60  each.    These  pay- 
ments were  all  completed  on  the  20th  day  of 
October,  1909,  when  the  respondent  executed 
and  delivered  to  the  appellants  a  warranty 
deed  to  said  lots,  with  the  usual  covenants. 
At  the  time  the  original  contract  was  entered 
into  the  appellants  were  shown  by  the  re- 
spondent a  map,  or  plat,  showing  the  size  of 
tbe  lots.    This  plat  had  been  made  by  the  re- 
spondent upon  the  supposition  that  it  owned 
all  of  the  land  included  therein.    Lot  3  in 
block  27  was  shown  upon  said  plat  as  being 
on  one  side  of  Fourth  street,  and  lot  8  in 
block  28  was  shown  as  being  on  the  other 
side  of  Fourth  street    This  street  was  shown 
npon  the  plat  as  a  street  60  feet  In  width. 
Tbe  appellants  purchased  the  property  be- 
lieving the  plat  to  be  correct,  and  that  the 
respondent  owned  all  the  land  Included  with- 
in the  plat    After  the  execution  of  the  deed 
In  October,  1909,  the  appellants  discovered 
tbat  the  strip  of  land  between  the  two  lots 
was  owned   by   the   Seattle-Tacoma   Power 
Company,  and  that  this  company  also  owned 
a  gmall  fraction  in  the  comer  of  lot  8  in 
block  28,  which  fraction  amounted  to  about 
one-thirtieth    of    an    acre.    The    appellants 
thereupon  called  the  attention  of  the  respond- 
ent to  these   facts,  and  the  respondent  set 
about  obtaining  a  deed  from  the  owner  of  the 
land  upon  which  the  street  was  located,  and 
of  the  small  tract  at  the  comer  of  lot  8.    The 
ai^llants,  after  this  time,  improved  the  lots 
by  fencing   them.    They  have  been   in  the 
continnous  possession  of  the  lots  since  the 
date  of  the  contract    They  have  cleared  the 
lots  of  stumps  and  brush.    Fourth  street  has 
for  20  years  past  been  used  as  a  public  high- 
way.  Tlie  appellants,  before  the  action  was 
betnn,  tendered  a  deed  to  tbe  respondent, 
and  demanded  the  return  of  the  purchase 
price,  with  interest,  and  also  the  cost  of  the 
Improvements  whictb  they  had  placed  npon 
tbe    property.    These    Improvements    were 
claimed  to  be  worth  $400.    The  reep<Hident 


declined  to  rescind  the  contract,  and  this  ac- 
tion was  brought 

The  appellants  claim  that  their  rights  be- 
came fixed  when  they  tendered  a  deed  of  the 
property  back  to  the  respondent  and  that 
they  are  entitled  to  rescind,  and  to  recover 
back  the  money  paid  and  the  value  of  the  im- 
provements upon  the  lots.  But  we  think  this 
does  not  necessarily  follow.  In  the  case  of 
Thomas  v.  McGue,  19  Wash.  287,  292,  63  Pac. 
161,  163,  this  court  said:  "Rescission  is  a 
remedy  which  is  not  to  be  invoked,  as  a  mat> 
ter  of  course  or  of  absolute  right ;  but,  like 
specific  performance,  its  exercise  rests  in  the 
sound  discretion  of  the  court  2  Warvelle, 
Vendors,  p.  833.  A  court  of  equity,  in  re- 
scinding a  contract,  proceeds  upon  the  as- 
sumption that  it  can  result  In  no  injustice  to 
place  both  parties  in  tbe  position  in  whldi 
they  were  prior  to  the  making  of  the  con- 
tract, and  this  can  only  be  fairly  done,  in 
cases  of  contracts  In  relation  to  land  whose 
value  Is  largely  speculative  and  subject  to 
sudden  changes,  soon  after  the  contract  is 
entered  into.  Before  a  party  can  Justly 
claim  a  rescission,  he  must  not  only  show 
that  the  opposite  party  is  derelict,  but  that 
he  himself  is  without  fault,  for  the  law  per- 
mits no  one  to  take  advantage  of  his  own 
wrong  to  terminate  a  contract  which  he  has 
knowingly  and  voluntarily  made.  There  is 
another  principle  adopted  by  the  courts,  and 
which  is  often  a  controlling  one  in  cases  like 
the  present,  and  that  is  that,  where  one  par- 
ty to  a  contract  inliends  to  rescind  it  on  ac- 
count of  a  breach  of  it  by  the  other,  he  must 
elect  to  do  so  speedily  on  the  discovery  of 
such  breach.  Delay  in  rescission  Is  evidence 
of  a  waiver  of  the  misconduct  of  the  other 
party,  and  is  Itself  deemed  an  election  to 
treat  the  contract  as  valid  and  binding."  A 
number  of  authorities  are  cited  to  support 
this  rule. 

The  only  complaint  made  by  the  appel- 
lants in  this  case  is  tbat  they  purchased  the 
lots  supposing  that  a  street  was  between  the 
lots,  and  that  the  lots  were  of  the  size  repre- 
sented on  the  plat  The  trial  court  found 
that  the  plat  was  made  in  good  faith,  and 
that  the  respondent  believed  at  the  time  it 
was  made  that  it  was  the  owner  of  all  the 
property  Included  within  the  plat  snd  that 
the  street  between  these  two  lots  was  proper- 
ly dedicated.  Although  the  street  had  been 
occupied  as  a  street  for  a  period  of  20  years, 
It  was  discovered  that  it  had  never  been  dedi- 
cated to  public  use.  Upon  learning  this,  the 
respondent  set  about  obtaining  a  dedication 
of  the  street  This  was  concluded  before  » 
Judgment  was  entered  in  the  case.  The  re- 
spondent also  obtained  a  deed  to  the  small 
fraction  in  the  comer  of  lot  8,  and  tendered 
it  to  the  appellants.  In  short  the  appellants 
have  obtained  now  all  that  their  contract 
called  for.  We  think  it  was  within  the  dis- 
cretion of  the  trial  court  to  refuse  a  rescis- 
sion under  these  circumstances,  because  re- 
scission, as  was  said  in  Thomas  t.  McCue,  is 
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not  to  be  invoked  as  a  matter  of  conrse  or  of 
absolute  right,  btit  rests  in  the  sound  dis- 
cretion of  the  trial  court  If  the  appellants 
intetfded  to  rescind,  they  should  have  done 
so  at  the  time  they  discovered  that  the  street 
had  not  been  dedicated.  They  did  not  do  so 
at  that  time,  but  afterwards  placed  Improve- 
ments upon  the  property  by  constmctlnjr  a 
fence  thereon,  and  permitted  the  respondent 
to  negotiate  with  the  owner  of  the  land  upon 
which  the  street  was  located  for  the  dedica- 
tion of  the  street,  and  for  a  deed  to  the  frac- 
tional comer.  We  think  under  these  circum- 
stances that  it  was  no  abuse  of  discretion  on 
the  part  of  the  trial  court  to  refuse  a  rescis- 
sion. 
The  Judgment  Is  therefore  affirmed. 

CROW,   O.   J.,  and  PARKER,  FULLER- 
TON,  and  MORRIS,  JJ.,  concur. 


HBNDRICKSON    v.    SIMPSON    I.000INO 

CO. 
(Supreme  Court  of  Washington.    Jan.  B,  1914.) 

Appeai.  and  Ebbob  (I  1099*)— Law  or  ths 

Case. 

Where  ths  Supreme  Court,  on  appeal  from 
a  judf^ment  of  nonsuit,  rendered  at  the  dose  of 
plaintilfB  evidence,  decided  that  the  evidence 
was  euffident  to  cariy  the  case  to  the  jury,  a 
verdict  for  plaintiff  on  a  subsequent  trial  will 
not  be  disturbed  where  it  was  not  materially 
different  from  the  evidence  on  the  former  trial, 
and  where  the  evidence  of  defendant  did  not 
call  for  any  different  dedsion  as  a  matter  of 
law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |}  4370-4379;  Dec.  Dig.  | 
1099.*] 

Department  2.  Appeal  from  Superior 
Court  King  County ;  Mitchell  Oilliam,  Judge. 

Action  by  Emil  Hendrickson  against  the 
Simpson  Logging  Company.  From  a  judg- 
ment for  plalntUF,  defendant  appeals.  Af- 
firmed. 

Balllnger,  BatUe^  Holbert  &  Shorts  and 
Chas.  F.  Munday,  all  of  Seattle,  for  appel- 
lant Frank  E.  Green  and  Brady  &  Rum- 
mens,  all  of  Seattle,  for  respondent 

PARKER,  J.  The  plaintiff  seeks  recovery 
of  damages  for  personal  injuries  which  he 
alleges  resulted  to  blm  from  the  negligence 
of  the  defendant  The  cause  was  before  us 
upon  a  former  appeal  from  a  Judgment  of 
nonsuit  In  favor  of  the  defendant  rendered 
by  the  superior  court  upon  a  former  trial 
at  the  close  of  the  evidence  Introduced  by 
the  plaintiff.  That  Judgment  was  reversed 
by  this  coTirt  and  the  cause  remanded  for 
new  trial.  69  Wash.  72,  124  Pac.  395.  A 
new  trial  In  the  superior  court  resulted  In 
verdict  and  Judgment  in  favor  of  the  plain- 
tiff, from  which  the  defendant  appeals  to  this 
court 

The  only  question  presented  to  us  by  coun- 
sel for  appellant  Is  as  to  the  sufficiency  of 


the  evidence  to  support  the  verdict  and  Judg- 
ment raised  in  the  superior  court  by  mo- 
tion for  instructed  verdict  at  the  dose  of 
the  evidence,  and  by  motions  made  there- 
after for  Judgment  notwithstanding  the  ver- 
dict, and,  in  the  alternative,  for  new  trial. 
Discussion  of  this  question  would  be  little 
else  than  a  repetition  of  the  views  expressed 
and  conclusion  reached  by  us  upon  the  for- 
mer appeal.  We  are  unable  to  see  that  the 
facts  are  materially  different  ao  far  as  the 
evidence  produced  in  behalf  of  respondent  is 
concerned,  from  those  shown  upon  the  former 
trial,  which  we  held  were  sufficient  to  carry 
the  case  to  the  Jury;  and  the  evidence  pro- 
duced in  behalf  of  appellant  upon  the  second 
trial  does  not  call  for  any  different  dedsion 
as  a  matter  of  law. 
The  Judgment  Is  affirmed. 

CROW,  C.  J.,  and  MORRIS  and  BmLLBB- 
TON,  JJ.,  concur. 


KBLLT  V.  NAVY  TARD  BODTB. 

(Supreme  CJonrt  of  Washington.     Dec.  81, 
1913.) 

1.  Cabrikbs  (S  280*)— Dutt  to  Pboteot  Pas- 
BSNQKB— Assault  bt  Feij.ow  Pabsenobb. 

It  is  a  carrier's  duty  to  exercise  the  higli- 
est  degree  of  care  demanded  by  the  drcum- 
stances  in  protecting  a  passenger  from  assaalt 
by  a  fellow  passenger. 

[£!d.  Note.— For  other  cases,  see  CSarriers, 
Cent  Dig.  H  1085-1092,  1098-1103,  U05, 
1106,  UOS,  1117;  Dec.  Dig.  |  280.*1 

2.  Oasbubs  (i  320*)— IirJTTBT  to  Passenqeb 

— AS&AUI.T    BT    FKIXOW    PASSKNGXB— QUES- 
TION POB  Jttbt. 

Where  the  evidence,  in  a  passenger's  ac- 
tion for  injuries  from  a  second  assault  by  a 
fellow  passenger  on  a  boat  showed  that  the  as- 
sailant was  a  brutal  man  of  unusual  strength, 
under  the  influence  of  liquor,  and  that  the 
steward  stopped  the  first  assault  with  difficulty, 
and  then  went  on  about  his  work,  after  telling 
a  fireman  to  watch  all  concerned,  the  question 
whether  defendant  exerdsed  that  degree  of 
diugence  demanded  under  the  circumstances, 
and  whether  it  had  reasonable  ground  to  an- 
ticipate a  recurrence  of  the  assault  and  should 
have  guarded  against  the  same,  was  for  the 
jury. 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig..  If  1118,  1126,  1149,  1153,  1160, 
1167,  IITO,  1190,  1217.  1233,  1244,  1248,  1315- 
1325 ;  Dec.  Dig.  |  320.*] 
8.  Tbial  (I  296*)— iNBTsncrnows— Cube  or 
Erbob. 

In  a  passenger's  action  for  injuries  from 
a  second  assault  by  a  fdlow  passenger  on  a 
boat  an  erroneous  instruction  that  u  the  as- 
sault occurred,  defendant  was  liable  was  harm- 
less, where  tne  court  also  spedflcally  stated 
that  plaintiff  could  not  recover  unless  defend- 
ant had  notice  of  the  assailant's  character,  and 
reason  to  believe  that  he  would  renew  the  as- 
sault 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  706-718,  718,  TieTriS;  Dec  Dig.  I 
296.*] 

4.  Caxbixbs  (I  819*)— Absattm  bt   Feijx)W 
Pabsenobb— -Excessive  Recovxet. 

A  recovery  of  |1,000  for  injuries  from  an 
assanlt  by  a  fellow  passenger,  resulting  in  se- 
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veie  temporaiT  injories,  hnmOUtion,  and  Ion 
of  time,  uough  large,  waa  not  ezceastve. 

[Ed.  Note. — For  other  cases,  aee  Carriers, 
Cent  Dig.  H  1338-1U6 ;  Dec.  Dig.  i  319.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  B.  K.  Pendergast, 
Jadge. 

Action  by  William  Kelly  against  the  Navy 
lard  Bonte,  a  corporation.  From  Judgment 
for  plalntlfl,  defoidant  appeals.    Affirmed. 

Ira  Bronson,  of  Seattle,  for  appellant  Ma- 
rlon A.  Butler  and  Robt  H.  Lindsay,  both  of 
Seattle,  for  respondent 

CHADWICK,  J.  On  the  nl^t  of  March 
30,  1912,  plaintiff  took  passage  upon  a  boat 
bdoDgiug  to  the  defendant  en  route  to  bis 
home  In  the  dty  of  Bremerton.  On  the  way 
be  was  assaulted  and  beaten  by  a  fellow 
passenger  named  Moore.  Another  joined  In 
tbe  assault  The  assault  was  without  provo- 
cation or  excuse;.  It  was  the  act  of  a  brutal 
and  Tldous  man  somewhat  under  the  Influ- 
ence of  liquor.  As  soon  as  it  became  known 
the  ateward  of  the  boat  having  in  charge  the 
lower  deck — the  assault  occurred  in  the  smok- 
ing room,  a  compartment  about  40  feet  long 
—rushed  to  the  assistance  of  the  plaintiff. 
The  steward  was  himself  knocked  down  by 
Moor&  Finally  he  Induced  Moore  to  go  back 
into  a  cardroom,  and  plaintiff  to  go  to  anoth- 
er seat  in  the  forward  part  of  the  compart- 
ment Believing  he  had  the  aggressor  quiet- 
ed, and  after  telling  one  of  the  firemen  to 
Jceep  an  eye  on  those  concerned,  the  steward 
went  on  about  his  work.  In  about  ten  min- 
utes Moore  came  out  of  the  smoking  room,  and 
walked  rapidly  forward  to  the  place  where 
plaintiff  was  sitting,  and  again,  and  without 
provocation  or  excuse,  struck  and  beat  plain- 
tiff in  a  most  inhuman  manner.  Moore  was 
a  man  of  unusual  size  and  strength,  with  the 
reputation  among  some  of  the  passengers  of 
being  a  dangerous  man,  and  he  seems  to  have 
so  terrorized  those  present  that  no  protection 
was  given  plaintiff  by  the  imssengers.  The 
steward  was  called  after  the  second  assault 
and  again  stopped  Moore,  and  rendered  plain- 
tiff such  assistance  as  seemed  needful  at  the 
time.  Plaintiff  brought  this  action  to  re- 
cover compensation  for  his  injuries,  and, 
from  a  verdict  and  judgment  for  $1,000,  de- 
fendant has  appealed. 

The  right  to  recover  Is  based  upon  the  sec- 
ond assault  It  Is  contended  that  the  evidence 
does  act  sustain  the  verdict  that  it  is  af- 
firmatively shown  that  defendant  did  all 
that  It  might  have  done  to  protect  plaintiff, 
and  that  it  had  no  reason  to  anticipate  the 
second  assault 

[1]  A  carrier  Is  bound  to  exercise  the  high- 
est degree  of  care  demanded  by  the  surround- 
ing drcnmstances  in  protecting  its  passen- 
sera,  and  la  answerable  for  the  unlawful  con- 
tact of  a  fellow  passenger,  if,  upon  consid- 
eration of  all  the  facts  and  circumstances,  it 


could,  or  might  by  the  exercise  of  such  dili- 
gence as  the  occasion  demanded,  have  pre- 
vented an  assault  or  Injury  at  the  hands  of 
a  fellow  passenger.  A  passenger  from  the 
time  he  enters  hia  rdilcle  has  the  right  to 
claim  the  protection  of  the  carrier  from  the 
insults  and  violence  of  others,  and  it  Is  a 
duty  the  carrier  owes  to  the  passenger,  whoi 
the  circumstances  known  to  it  are  such  as  to 
create  a  reasonable  apprehension  of  disorder- 
ly conduct,  to  be  vigilant  and  prompt  to  sup- 
press it  when  it  occurs,  and  to  prevent  its 
repetition.  Hutchinson  on  Carriers  (3d  Ed.) 
ii  980,  981. 

[2]  Whether  defendant  exercised  that  de- 
gree of  diligence  demanded  under  the  cir- 
cumstances, and  whether  It  had  reasonable 
grounds  to  anticipate  a  recurrence  of  the 
assault  and  whether  It  should  have  taken 
effective  means  to  guard  against  it  are  de- 
ductions from  the  facts  proper  to  be  left  to 
the  jury. 

[S]  The  following  Instruction  Is  complained 
of:  "The  master  has  his  duties  and  obliga- 
tions to  perform,  for  a  breach  of  which  he 
Is  resi>onslble.  Among  his  duties  la  that  of 
enforcing  his  authority  to  protect  both  pas- 
sengers and  seamen  from  maltreatment  while 
on  board  his  ship.  He  Is  armed  with  ab- 
solute authority  and  corresponding  responsi- 
bility. He  has  such  authority  and  a  like 
duty  to  protect  the  crew  from  the  brutality 
of  the  officers.  What  he  permits  he  justly  is 
considered  to  commit,  and  he  permits  that 
which  he  does  not  by  prompt  exercise  of  his 
authority  prevent" 

Standing  alone,  this  Instruction  would  un- 
doubtedly be  called  erroneous,  for  It  practi- 
cally tells  the  Jury  that  if  the  assault  occur- 
red, the  defendant  is  liable,  whereas,  the  rule 
is  as  hereinbefore  stated ;  but  the  court  called 
the  particular  attrition  of  the  jury  to  the 
real  fact  in  issue,  that  is,  that  in  order  to 
warrant  a  recovery,  the  jury  must  find  that 
defendant  had  notice  of  the  character  of 
Moore,  and  reason  to  believe  that  he  would 
renew  the  assault.  The  Instruction,  when 
considered  with  the  Instructions  taken  as  a 
whole,  will  not  be  held  to  be  prejudicial. 

Other  Instructions  are  complained  of.  It 
Is  asserted  that  they  have  no  relevancy  to 
the  issue,  and  are  prejudicial.  That  they 
have  no  relevancy  to  the  issue  may  be  ad- 
mitted ;  but  they  are  not  so  glaringly  in- 
applicable to  the  facts  of  the  case  and  to  the 
theory  of  dther  side  that  we  are  unwUllng 
to  say  that  the  jury  either  considered  them 
or  might  have  been  misled  by  them. 

[4]  Finally,  it  Is  contended  that  the  rer- 
dlct  is  excessive.  The  jury  awarded  the 
sum  of  $1,000.  Plaintiff  was  pretty  badly 
beaten  up.  It  is  insisted  that  one  of  the 
elements  of  his  claimed  damages,  namely, 
partial  loss  of  hearing,  is  not  in  any  degree 
sustained.  Plaintiff  was  before  the  court 
and  jury,  and  we  feel  that  he  would  be  un- 
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warranted  In  disturbing  the  verdict  and  the 
judgment  of  the  trial  judge  who  passed  on 
the  extent  of  his  Injuries  upon  the  motion 
for  a  new  trial.  The  Terdlct  is  substantial. 
It  may  be  larger  than  any  of  us  would  have 
been  willing  to  return,  if  we  had  been  jurors. 
Passion  and  prejudice  are  not  to  be  Inferred 
from  the  mere  size  of  the  verdict  Where  the 
injury  is  such  that  it  affects  only  the  earning 
capacity  of  the  party,  so  that  compensation 
can  be  in  some  degree  measured,  this  court 
has  sometimes  made  conditional  reduction  of 
judgments.  Plaintiff  suffered  injuries  which 
were  severe  at  the  time,  and  we  are  not  pre- 
pared to  say  that  the  amount  of  compensa- 
tion allowed  for  his  injuries,  when  coupled 
with  damages  for  bumillation  and  loss  of 
time,  is  excessive. 
Alfirmed. 

CROW,    C.   3.,   and   MAIN,    ELLIS,   and 
GOSB,  JJ.,  concur. 


LOT  v.  NORTHERN  PAC.  RT.  CO.  et  al. 

(Supreme  Court  of  Washington.    Dec.  19,  1913.) 

1.  Appbal  and  Ebbob  (I  1005*)— FiNDinoa— 

CONCLUSIVENKSS. 

If  there  is  substantial  evidence  to  sustain 
the  verdict,  though  conflicting,  and  the  trial 
court  has  refused  to  set  it  aside,  the  Supreme 
Court  will  not  grant  a  new  trial  because  it 
ma;  believe  that  the  weight  of  the  evidence  is 
against  the  verdict 

[BJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3860-3876,  3948-3960 ; 
Dec  IMg.  I  1005.*] 

2.  Appeai.  and  Ebbob  (|  671*)— Statbueht 
OF  Facts. 

Where  alleged  improper  remarks  of  counsel 
were  made  in  the  presence  of  the  court,  they 
should  have  been  certified  by  the  court  and 
made  a  pert  of  the  statement  of  facts,  and  the 
impropriety  of  such  remarks  cannot  be  reviewed 
if  they  were  not  so  preserved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2867-2OT2;  Dec  Dig.  | 
671.*] 

8.  Tbiai.  (i   349*)— Spboiai  Fikmnob— Dis- 

OBKTION   OF  CoUBT. 

Whether  interrogatories  or  special  findings 
shall  be  submitted  to  the  jury  is  entirely  for 
the  trial  court's  discretion. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  n  823-827;    Dec  Dig.  i  349.*] 

4.  Tbial  (I  315*)— Vkbdiot— Vebdict  bt  Lot. 
If  the  jurors  did  not  agree  in  advance  to 
abide  by  the  result  arrived  at  by  adding  the 
amounts  each  ^uror  thought  plaintiff  snould 
receive  and  dividing  the  result  by  the  number 
of  jurors,  a  verdict  so  arrived  at  is  not  objec- 
tionable as  l)eing  obtained  by  lot  or  chance. 

[F<d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  740-742;   Dec  Dig.  S  315.*] 

Department  2.  Appeal  from  Superior  Court, 
Lewis  County;  A.  E  Rice,  Judge. 

Action  by  Michael  Loy  against  the  North- 
em  Pacific  RaUway  Company  and  others. 
From  a  judgment  for  plaintiff,  defendants  ap- 
peaL     Affirmed. 


Geo.  T.  Reia,  J.  W.  Quick,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  for  appellants.  Forney 
&  Ponder,  of  Chehalis,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  alleged  to  have  been 
sustained  by  the  plaintiff  while  being  wrong- 
fully ejected  from  a  train  of  the  defendant 
company.  The  cause  was  formerly  before 
this  court,  and  the  decision  is  reported  in  68 
Wash.  33,  122  Pac.  372.  The  facts  will  not 
here  be  stated  except  in  so  far  as  may  be 
necessary  to  an  understanding  of  the  points 
to  be  considered.  The  cause  was  tried  before 
the  court  and  a  jury.  A  verdict  was  re- 
turned in  favor  of  the  plaintiff  in  the  sum 
of  $6,640.90.  Thereafter  a  motion  for  new 
trial  was  made  which  was  supported  and 
opposed  by  affidavits.  The  motion  was  de- 
nied. Judgment  was  entered  upon  the  ver- 
dict    The  defendants  have  appealed. 

The  trial  court  submitted  to  the  jury  ce^ 
tain  special  interrogatories  and  refused  to 
submit  others.  This  ruling  is  complained  of 
by  the  defendants  as  prejudicial.  Error  is 
also  sought  to  be  predicated  upon  the  argu- 
ment of  plaintifTs  counsel  to  the  jury.  It  is 
claimed  that  this  argument  brought  before 
the  jury  matters  which  the  record  did  not 
justify,  and  that  it  was  highly  Inflammatory 
and  improper.  The  objectionable  remarks 
were  not  taken  dovm  by  the  court  reporter. 
They  are  sought  to  be  shown  by  an  affidavit 
by  the  attorney  for  the  defendants  in  support 
of  the  motion  for  new  trial.  This  affidavit 
is  met  by  a  counter  affidavit  on  the  part  of 
counsel  for  the  plaintiff.  Both  affidavits  are 
embodied  in  the  statement  of  facts.  The 
court,  however,  does  not  certlJS^  as  to  the  re- 
marks actually  made.  The  affidavits  are  in 
conflict 

It  appears  that  the  Jury  arrived  at  their 
verdict  in  the  following  manner:  Eleven 
jurors  voted  favorably  to  the  plaintiff,  each 
specifying  the  amount  that  he  considered  the 
plaintiff  should  receive.  W.  S.  Blanchard, 
the  foreman,  voted  that  the  plaintiff  was  en- 
titled to  nothing.  Thereupon  the  amounts 
were  added  together  and  divided  by  11;  the 
result  being  $6,640.92.  Thereupon  the  fore- 
man stated:  "All  who  are  in  favor  of  allow- 
ing the  plahitlff  the  sum  of  $6,640.92  will 
please  say  'Yes,'"  or  words  to  that  effect 
and  all  of  the  jurors  except  the  foreman  an- 
swered, "Tes."  The  jury  then  returned  into 
court  and  were  asked  by  the  court  if  they 
had  agreed  upon  a  verdict  The  foreman 
answered  that  they  had.  The  verdict  was 
then  handed  to  the  clerk  and  by  him  read, 
and,  when  asked  by  the  court  tt  that  was 
their  verdict,  11  jurors  answered  that  It  was. 
The  defendants  contend  that  the  verdict  was 
arrived  at  by  lot  or  chance  and  therefore  is 
not  legal. 

The  questions  presented  are:  BHrst,  Is  the 
verdict  sustained  by  the  evidence;  second, 
misconduct  of  counsel;    third,  did  the  trial 
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court  err  either  In  refusing  or  In  submitting 
interrogatories;  fonrtli,  did  the  Jury  arrive 
at  their  verdict  by  lot  or  chance ;  and,  fifth, 
lathe  verdict  excessive? 

[1]  I.  From  the  statement  of  facts  it  ap- 
pears that  the  evidence  on  the  part  of  the 
plaintiff  and  the  defendants,  respectively,  is 
in  conflict  in  many  material  particulars.  If, 
however,  there  is  substantial  evidence  to 
gnstaln  the  verdict,  and  the  trial  court  upon 
motion  has  refused  to  set  it  aside,  this  court 
cannot  grant  a  new  trial  because  it  may  be- 
lieve that  the  weight  of  the  evidence  was 
against  the  verdict  Warwick  v.  Hitchlngs, 
SO  Wash.  140,  96  Pac.  960;  Bennett  v.  Seattle 
Elec.  Co.,  56  Wash.  407,  105  Pac.  826;  Kln- 
cald  V.  Walla  Walla  Valley  Tr.  Co.,  67  Wash. 
334,  106  Pac.  918,  135  Am.  St  Rep.  082; 
Jleador  v.  Northwestern  Gas  &  Elec.  Co.,  65 
Wash.  47,  103  Paa  1107.  In  the  case  last 
dted  it  was  said:  "The  weight  and  suffi- 
ciency of  evidence  is  for  the  consideration  of 
the  Jury;  and  their  verdict  must  be  sustained 
in  the  appellate  court  when  supported  by 
substantial  evidence,  even  though  the  court 
should  be  of  the  opinion  that  the  weight  of 
tlie  evidence  is  against  the  verdict"  We  are 
unable  to  find  that  there  was  not  substantial 
evidence  whldt  would  support  the  verdict, 
and  therefore,  under  the  rule  stated,  the  ver- 
dict cannot  now  be  disturbed. 

m  II.  On  the  question  of  the  misconduct 
of  counsel,  it  appears  that  the  objectionable 
ranarks  were  made  In  the  presence  of  the 
court  during  the  trial  and  might  have  been 
preserved,  either  by  the  stenographer  or  upon 
request  the  court  itself  might  have  reduced 
them  to  writing.  This,  however,  was  not 
done.  Upon  motion  for  new  trial  the  defend- 
ant's counsel  by  affidavit  set  forth  his  ver- 
sion of  the  objectionable  remarks.  The 
phtintiff's  counsel  answered  denying,  and  set- 
ting forth  their  version  of  the  same.  The 
trial  judge  has  included  both  affidavits  in 
the  statement  of  facts  but  does  not  certify  as 
to  which,  if  either,  correctly  contains  the  sub- 
stance of  the  language  used.  The  language 
having  been  used  in  the  presence  of  the 
court,  it  should  have  been  certified  to  by  the 
court  and  made  a  part  of  the  statement  of 
facts.  To  permit  such  facts  to  be  presented 
by  afildavlts  gives  rise  to  an  unseemly  con- 
test between  counsel  upon  matters  that  oc- 
curred In  open  court  during  the  progress  of 
the  txial,  and  In  the  interest  of  orderly  pro- 
cedure ^ould  not  be  tolerated.  The  objec- 
tionable language  not  having  been  preserved 
in  the  statement  of  facts.  It  cannot  here  be 
reviewed. 

In  Maryland  Casualty  Company  t.  Seattle 
Electric  Company,  134  Pac.  IC^,  It  was 
said:  "It  will  be  noted  that  some  of  the 
sttnations  contemplated  by  the  first  three  of 
the  grounds  for  a  new  trial  might  arise  upon 
matters  occurring  in  open  court  during  the 
progress  of  the  trial  and  the  facts  would  then 
appear  as  a  part  of  the  record.  In  such  a 
case  It  iB  atovlaxia  that  affidavits  presenting 


such  facts  would  be  unnecessary  and  Im- 
proper. Other  situations  contemplated  by 
any  one  of  these  four  subdivisions  might 
arise  out  of  matter  not  occurring  in  open 
court  during  the  progress  of  the  trial  and 
hence  not  appearing  in  the  record.  In  such  a 
case  evidence  aliunde  the  record  would  be 
not  only  proper  but  necessary  to  any  dis- 
closure of  the  facts  relied  upon  for  a  new 
trial." 

In  Raybnm  v.  Central  Iowa  Ry.  Co.,  74 
Iowa,  637,  35  N.  W.  606,  the  court,  speaking 
upon  this  question,  used  this  language:  "It 
is  urged  that  the  court  below  erred  in  not 
setting  aside  the  verdict  on  account  of  the 
misconduct  of  plaintifTs  counsel  in  present- 
ing, in  their  arguments  to  the  jury,  inflam- 
matory appeals  and  considerations  which 
should  not  have  been  urged  to  influence  the 
finding  of  the  verdict  The  substance  and 
language  of  that  part  of  counsel's  argument 
to  which  the  objection  is  made  are  set  out  In 
affidavits  of  defendant's  counsel  at  the  trial, 
and  of  others.  Counter  affidavits  were  filed 
by  counsel  on  the  other  side.  This  contest  of 
affidavits  between  members  of  the  profession 
is  unseemly  and  ought  not  to  be  tolerated. 
The  law  provides  for  perpetuating  of  record 
such  matters  by  bills  of  exceptions  by  which 
the  court  below  can  show  the  facts,  thus 
avoiding  the  necessity  of  resorting  to  affida- 
vits. In  view  of  the  fact  that  usually  a 
shorthand  writer  is  in  attendance  upon  the 
trial  courts,  his  aid  can  be  secured  to  take 
down  the  improper  words  of  counsel,  or  the 
court,  when  objection  is  made  thereto,  can 
at  the  time  reduce  them  to  writing.  In  ei- 
ther case,  they  may  be  then  or  afterwards 
embodied  in  a  bill  of  exceptions.  This  prac- 
tice will  Involve  no  inconvenience  and  will 
secure  greater  accuracy  in  preserving  the 
objectionable  words  of  counsel  than  can  be 
attained  by  resorting  to  affidavits  and  coun- 
ter affidavits.  We  conclude  that  matters  of 
this  kind  ought  not  to  be  made  of  record  and 
brought  here,  except  upon  bills  of  exceptions. 
We  have  heretofore  reviewed  objections  bas- 
ed upon  like  conduct  of  counsel  which  were 
shown  by  affidavits,  but  no  objections  were 
made  on  the  ground  that  the  facts  and  lan- 
guage brought  in  question  were  not  pre- 
served and  embodied  In  the  records  by  bills 
of  exceptions.  We  doubt  not  that,  had  the 
objections  been  made,  we  would  have  refused 
to  review  the  question  of  misbehavior  of 
counsel;  but,  at  all  events,  we  are  now  satis- 
fied that  correct  practice  requires  that  the 
court  below  shall  certify  the  facts  and  lan- 
guage complained  of  as  amounting  to  mis- 
behavior on  the  part  of  counsel."  See,  also. 
Ford  V.  Easley,  88  Iowa,  603,  65  N.  W.  336; 
Everett  v.  C.  I.  Ry.,  73  Iowa,  442,  35  N,  W. 
609;  Smith  v.  Wilson,  36  Minn.  334,  31  N. 
W.  176,  1  Am.  St  Rep.  669. 

[3]  III.  Whether  interrogatories  or  special 
findings  shall  be  submitted  to  the  jury  is  a 
matter  entirely  within  the  discretion  of  the 
trial  court   Pencil  v.  Home  Ins.  Co.,  8  Wash. 


Digitized  by  LjOOQIC 


148 


187  PACIFIC  BBFOBTSB 


(Wasb. 


485, 28  Pac.  1031 ;  Ball^  ▼.  Tacoma  Traction 
Co.,  16  Wasli.  48,  47  Pac.  241;  Walker  v.  Me- 
NeUl,  17  Wash.  582,  50  Paa  518;  Hart  liam- 
ber  Co.  r.  Rncker,  20  Wash.  883,  55  Pac.  320; 
Matthews  v.  Spokane,  50  Wash.  107,  96  Pac. 
827.  In  the  case  last  above  cited  It  was 
said:  "The  refusal  of  the  court  to  submit 
special  findings  or  a  spedal  verdict  to  the 
Jury  Is  next  assigned  as  error.  Such  mat- 
ters rest  entirely  within  the  discretion  of 
the  trial  court,  and  its  rulings  ere  not  sub- 
ject to  review  on  appeal." 

[4]  ly.  On  the  matter  of  the  method  by 
which  the  Jury  arrived  at  its  verdict,  it  ap- 
pears that  11  Jurors  voted  favorably  to  the 
plaintiff;  each  specifying  on  a  slip  of  paper 
the  amount  that  he  considered  proper. 
Thereupon  the  amounts  were  added  together 
and  divided  by  11;  the  result  being  $6,640.92. 
The  foreman  then  stated,  "All  who  are  in 
favor  of  allowing  the  plaintiff  the  sum  of 
$6,640.92  will  please  say  'Yea,' "  or  words  to 
that  effect,  and  all  the  Jurors,  except  the 
foreman,  answered  "Yes."'  It  does  not  ap- 
pear that  the  Jurors  had  agreed  in  advance 
to  abide  by  the  result  Where  the  Jurors 
have  not  in  advance  agreed  to  abide  by  the 
result,  and  after  a  quotient  has  been  arriv- 
ed at  by  adding  and  dividing,  the  requisite 
number  of  Jurors  vote  for  a  verdict  in  this 
sum,  it  Is  not  subject  to  the  objection  that 
it  was  arrived  at  by  lot  or  chance.  Watson 
v.  Reed,  15  Wash.  440,  46  Pac.  647,  55  Am. 
St  Eep.  899;  Stanley  v.  Stanley,  32  Wash. 
493,  73  Pac.  696;  Bell  v.  Butler,  34  Wash. 
131,  75  Pac.  130 ;  Conover  v.  Neber,  88  Wash. 
172,  80  Pac.  281, 107  Am.  St  Kep.  841;  WUes 
v.  N.  P.  By.  Co..  66  Wash.  343,  119  Paa 
810. 

In  Wiles  v.  N.  P.  By.  Co.,  supra,  it  was 
said:  "There  was  no  statement  that  the  Ju- 
rors had  agreed  in  advance  to  abide  by  the 
result  Such  an  agreement  Is  the  very  es- 
sence of  the  misconduct  charged.  The  bur- 
den of  showing  all  the  essential  elements  Of 
the  misconduct  charged  was  upon  the  appel- 
lant This  court  has  often  held  that  the  tak- 
ing of  a  quotient  Is  not  in  Itself  misconduct 
unless  it  appears  that  the  Jury  had  agreed 
in  advance  to  be  bound  by  it,  even  though  the 
verdict  returned  be  exactly  or  nearly  the 
amount  of  the  quotient" 

y.  It  is  claimed  that  in  any  event  the  ver- 
dict was  excessive.  If  the  evidence  introduc- 
ed on  behalf  of  the  plaintiff  is  to  be  believed, 
there  was  substantial  evidence  to  sustain  the 
amount  of  the  verdict  On  the  other  hand, 
if  the  facts  are  as  claimed  by  the  defend- 
ants, the  verdict  would  seem  to  be  exces- 
sive. This  presents  a  question  for  the  Jury 
to  determine.  We  are  unable  to  say  that 
passion  or  prejudice  actuated  the  Jury  in  ar- 
riving at  its  verdict 

The  Judgment  will  therefore  be  affirmed. 

CROW,  a  J.,  and  ELLIS,  TULLERTON, 
and  MORRIS,  JJ.,  concur. 


STATU  T.  TAEUBOW^KL 

(Supreme  Gonrt  of  Washington.    Dee:  26, 1613.) 

1.  InDICTXKNT   AHD    IirrOKl[A.TION    (I   110*)- 

SuFriciENOT— Lanouaos  of  Statuts. 
An  Information  charging  the  offense  of  \a- 
cen7  by  a  bailee  is  sufficient  where  it  makes  the 
charge  in  the  words  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Indictmeat 
and  Information,  Cent  Dig.  f{  289-294;  Dec 
Dig.  i  110.*] 

2.  EUBEZZLEMXKT  (g  16*)  —  OFimsB  —  WSM 

Constitutes. 

Under  Rem.  ft  Bal.  Code,  i  2601,  subd.  3, 
providing  that  every  person,  who  with  intent 
to  deprive  or  defraud  the  owner,  having  any 
property  in  bis  possession  as  bailee  or  pledgee, 
shall  secrete,  witiihold,  or  appropriate  the  same 
to  his   own   use,   steals  such   property  and  ia 

?uilty  of  larceny,  accused,  who  accepted  money 
rom  the  complaining  witness  under  an  agree- 
ment that  he  should  redeliver  it  upon  a  lelease 
of  bonds  executed  by  accused,  is  guilt;  of  la^ 
ceny,  where  he  failed  and  refused  to  deliver  the 
money  upon  the  release  of  the  bonds. 

[EJd.  Note.— For  other  cases,  see  Embcsde- 
ment,  Cent  Dig.  H  17,  18,  21 ;  Dec.  Dig.  J 
16.*] 

3.  Embezzlemkwt  ({  47*)— Psoskctjtioh— Bv- 

IDENCE. 

In  a  prosecution  for  larceny  hj  a  pledgee, 
evidence  of  accused's  guilt  held  sufficient  to  go 
to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Embetile- 
ment,  Dec.  Dig.  |  47.*] 

4.  Cbiuinal  Law  (|  1159*J  —  Appeal  -  Bi- 

VIEW. 

Where  the  evidence  was  sufficient  to  go  to 
the  jury,  a  conviction  cannot  be  reversed  be- 
cause of  a  sharp  conflict  between  the  state's  evi- 
dence and  that  introduced  by  accused  in  his  own 
behalf,  for  the  weight  and  credibiUty  of  audi 
evidence  is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  3074-3083;  Dec.  Dig.  { 
1159.*] 

6.  Embezzlement     (|     5*)  — PBosKoimon- 

GUILT. 

In  a  prosecution  for  larceny  by  a  pledgee, 
who  failed  to  redeliver  money  which  had  been 
deposited  with  him  as  security  for  bonds  he 
gave  for  the  benefit  of  the  complaining  witneR 
the  question  of  his  guilt  depended  upon  his  good 
faith  in  appropriating  the  money  to  bis  own 
use. 

[Ed.  Note.— For  other  cases,  see  Embenle- 
ment.  Cent  Dig.  |  S;   Dec.  Dig.  |  5.*] 

6.  Cbiminai,  Law  (|  1088*)— AppeaI/-Becobd 
—Questions  Pbbsented  fob  Review. 

In  a  criminal  prosecution,  where  the  rec- 
ord did  not  contain  alleged  objectionable  argu- 
ment by  the  prosecutor,  but  merely  set  ont  an 
exception  by  accused,  which  was  allowed.  UK 
certification  of  the  record  by  the  trial  judge 
merely  showed  that  the  exception  had  been  made 
and  does  not  establish  the  objectionable  nature 
of  the  argument. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gj  2676,  2746-2751, 2757,  2766, 
2782-2802,  2^ ;    Dec.  Dig.  (  1088.*] 

7.  Cbiminal  Law  (8  1088*)— Recobd-Q'TO- 
TioNs  Pbksented— AFFiDAvrra. 

The  recital  of  matters  occurring  In  the  pM; 
ence  of  the  court,  such  as  Improper  argnment 
of  counsel,  in  the  affidavit  submitted  on  motion 
for  a  new  trial,  is  an  insufficient  preservation 
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of  the  record  for  the  porpoM  of  renewing  the 
error. 

rEd.    Note.— For   other    caaea,   see    Criminal 
Law,  Cent  Dig.  ff  2676,  2746-2751,  2767,  2766, 
2TS2-2802,  2899;    Dec.  DU.  |  lOSa*] 
&  CBiinwAi.  Law  (|  713*)— TbiaI/— Impbofeb 

AXOimRT  OF  COURBEI.. 

In  a  proaecution  for  larceny  by  a  pledgee 
to  vhom  money  had  been  delivered  to  secure 
bim  on  bonds,  argument  by  the  prosecutor  that 
the  complaining  witness  bad  taken  all  steps  to 
|tt  the  money  bom  bim,  but  that  it  bad  been 
unaTailing,  is  not  erroneous  of  itself  and  can- 
not be  so  neld  in  the  absence  of  a  record  show- 
ing the  context. 

[Ed.  Note.— For  other  caaes.  see  Criminal 
Uw.  Cent  Dig.  ff  1863.  1678;  Dec.  Dig.  f 
713.«] 

D^artnient  1.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  Gilliam,  Judge. 

Adam  Jakubowskl  was  eonvicted  of  grand 
larceny,  and  appeals.     Affirmed. 

Jay  C.  Allen,  of  Seattle,  for  appellant 
John  F.  Murphy,  Crawford  E.  White,  and 
Reah  M.  Whitehead,  all  of  Seattle,  for  te- 
Epondent 

ELLIS,  J.  The  defendant  was  charged 
with  the  crime  of  grand  larceny.  The  infor- 
mation was  based  upon  the  provisions  of  sec- 
tion 2601,  Bern.  &  BaL  Code,  and  alleged  in 
sQbstance  that  on  June  15,  1912,  the  defend- 
ant being  authorized  by  agreement  to  hold 
1300  belonging  to  one  Jan  Majeiuki,  as  bailee 
and  trustee,  "did  then  and  there  willfully,  un- 
lawfully, fraudulently,  and  feloniously  with- 
hold and  appropriate  the  same  to  his  own 
use  with  intent  to  deprive  and  defraud  the 
said  Jan  Majeuski  thereof."  The  substantial 
facts,  as  developed  in  the  state's  evidence, 
were  as  follows:  The  prosecuting  witness, 
Majeuski,  in  December,  1910,  claimed  to  have 
lost  three  certificates  of  deposit  for  $100  each, 
one  Issued  to  him  by  the  Seattle  National 
Bank  of  Seattle  and  two  by  the  Ii'irst  Nation- 
al Bank  of  Seattle.  The  banks  refused  to 
pay  bim  the  $300  represoited  by  these  certifi- 
cates nntil  he  bad  furnished  them  indemnity 
bonds  in  double  the  amount  deposited,  exe- 
cuted by  Mm  and  another  acceptable  bonds- 
man. Majeuski  was  a  Pole  and  had  lived  In 
this  country  only  a  few  years.  He  was  di- 
rected to  the  defendant,  a  fellow  countryman, 
as  one  who  might  be  willing  to  sign  the  bonds. 
The  defendant  finally  agreed  to  sign  the  bonds 
and  went  to  the  banks  with  Majeuski,  where 
his  financial  standing  was  investigated  and 
fonnd  satisfactory,  and  on  December  16  and 
17, 1910,  the  bonds  were  executed  by  Majeu- 
ikl  and  the  defendant  and  delivered  to  the 
banks.  The  money  represented  by  the  lost 
certificates  was  paid  by  the  banks  to  Majeu- 
Ai,  who  tamed  it  over  to  the  defendant  The 
defendant,  accompanied  by  Majeuski,  took 
the  money  to  another  bank  and  deposited  It 
In  the  defendant's  name.  Majeuski  testified 
that,  at  the  defendant's  direction,  be  remain- 
ed outside  of  the  latter  bank  when  the  de- 


posit was  made  and  supposed  that  the  de- 
fendant was  depositing  the  money  to  hla  (Ma- 
Jeaskl's)  credit  He  further  testified  that  be 
paid  the  defendant  $5  for  signing  the  bonds, 
and  that  the  defendant  told  bim  that  he  (the 
defendant)  would  return  the  money  in  two 
or  three  months.  On  December  19th  the  two 
men  went  to  the  office  of  an  attorney,  Bobert 
Welch,  for  the  purpose  of  having  some  writ- 
ing drawn  up  showing  the  terms  upon  which 
the  defendant  was  to  hold  the  money.  Ma- 
jeuski, who  claimed  to  have  little  understand- 
ing of  Ehiglish,  testified  through  an  Interpre- 
ter. He  claimed  that  the  attorney  first  pre- 
pared one  paper,  which  was  destroyed,  and 
then  prepared  another  in  duplicate,  which 
was  executed  by  Majeuski  and  the  defend- 
ant ;  one  of  the  duplicates  being  delivered  to 
each  of  them.  The  latter  paper  was  intro- 
duced in  evidence  and  reads  as  follows: 
"SeatQe,  Washington,  December  19,  1910. 
Whereas  John  Majeuski  has  lost  one  certifi- 
cate of  deposit  for  the  sum  of  two  hundred 
dollars  on  the  First  National  Bank  of  Seattle 
and  a  certificate  for  the  sum  of  one  hundred 
dollars  on  the  Seattle  National  Bank  of  Seat- 
tle, and  whereas  Adam  Jakubowskl  has  this 
day  given  to  the  said  banks  his  bond  for  the 
payment  of  the  said  sums  of  money :  Now 
therefore  the  said  Adam  Jakubowskl  is  to 
have  and  to  hold  the  said  sum  of  money,  to 
wit,  three  hundred  dollars,  until  such  a  time 
when  the  said  banks  release  the  said  Adam 
Jakubowskl  on  said  bonds  and  when  said 
bonds  are  so  released  then  the  said  money, 
to  wit,  the  sum  of  three  hundred  dollars,  is 
to  be  delivered  over  and  unto  the  said  John 
Majeuski.  Jan  MaJciUskL  Adam  Jakubow- 
skl.   Witness:    Robert  Welch." 

In  Jantiary,  1911,  Majeuski  asked  the  de- 
fendant for  some  of  the  money,  and  the  de- 
fendant refused  to  give  it  to  him,  threaten- 
ing violence  If  he  persisted  in  demanding  It 
On  January  25, 1911,  Majeuski  brought  a  dr- 
U  action  against  the  defendant,  demanding 
the  $300  and  costs.  The  complaint  alleged 
fraud  on  the  part  of  the  defendant  and,  in 
addition  to  the  money  demand,  asked  for  a 
cancellation  of  the  above  agreement.  In  this 
civil  action  an  amended  complaint  was  filed 
on  September  30,  1911,  alleging  that  the  bonds 
given  to  the  banks  had  been  canceled,  and 
again  asked  for  Judgment  for  the  $300  and 
costs.  At  this  time  one  of  the  bonds  had 
not  been  canceled  and  it  was  admitted  on  the 
present  trial  that  one  of  the  bonds  was  not 
canceled  until  the  day  before  the  trial  of 
the  civil  action.  The  attorney  for  Majeuski 
in  the  civil  action  testified  that  this  was 
through  an  oversight,  due  to  the  fact  that 
two  bonds  were  given  to  one  bank  and  the 
third  to  another,  and  that  be,  supposing  that 
there  were  only  two  bonds,  overlooked  the 
fact  that  one  of  the  two  bonds  given  to  one 
of  the  banks  was  not  released,  but  that  on 
the  release  of  the  one  bond  it  was  the  inten- 
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Uon  to  release  tbe  defendant  on  both  the 
bonds  and  on  all  liability  to  the  bank.  Tbe 
dm  action  was  tried  in  Ifay,  1912,  and  re- 
sulted In  a  verdict  and  Jndgment  for  the 
plaintiff  for  $288,  being  the  $300  less  the 
costs,  which  were  awarded  to  the  defendant 
because  one  of  the  bonds  had  not  been  re- 
leased when  the  action  was  Institated.  The 
attorney  for  Majeuski  in  the  dvll  action  tes- 
tified that  the  defendant  at  first  absolntely 
refused  to  pay  this  Judgment,  stating  that 
he  would  never  pay  it;  that  afterwards, 
when  execution  was  issued,  he  offered  to 
pay  tbe  Judgment  in  installments  of  $S0  each 
at  intervals  of  60  days,  which  arrangement 
the  attorney  refused  to  consider,  and  that  no 
part  of  the  Judgment  has  been  paid.  Short- 
ly after  this  tbe  information  in  the  present 
case  was  filed. 

The  evidence  on  behalf  of  (he  defendant 
was  directed  to  the  support  of  his  contention 
that  he  received  nothing  for  going  on  the 
bonds  with  the  bank,  but  that  he  agreed  to  go 
on  these  bonds  in  consideration  that  he  re- 
ceive the  money  as  a  loan  for  a  period  of 
six  years  at  6  per  cent  Interefst;  that  bdng 
the  period  for  which  he  would  be  liable  on 
the  bonds.  The  defendant  testified  that  he 
met  the  prosecuting  witness  in  a  certain  sa- 
loon ;  that  tbe  prosecuting  witness  Informed 
blm  of  his  predicament  and  requested  the 
defendant  to  go  upon  his  bonds  in  order  to 
secure  the  money  from  the  banka  As  to 
what  was  verbally  agreed  to,  he  testified: 
"I  says  I  am  going  to  see  a  lawyer  and  fix  a 
paper.  Of  course  I  don't  want  to  sign  your 
bond  for  $600  at  the  l^ank  If  I  have  got  no 
security.  I  says,  'I  will  tell  you  the  bank 
will  never  release  my  bond  for  six  years; 
you  hear  that?'  He  says,  Tes.'  I  says,  'If 
I  sign  your  surety  bond  they  will  give  it  to 
yon,  but  I  am  the  security.'  He  says,  Tou 
give  me  that  money  Just  the  same  as  the 
bank.  If  the  bank  after  six  years  releases 
you,  yon  pay  my  money  back,  and  at  any 
time  if  I  want  some  $5  or  $10,  will  you  give 
it  to  mer  I  says,  'Yes,  I  will  do  that'  I 
says,  'I  will  tell  you,  Majeuski,  if  I  take 
that  money  for  six  years  I  will  use  it  and 
pay  you  6  per  cent  interest'  He  says,  'All 
right,  you  give  me  that;  It  is  better  than  for 
the  bank  because  the  bank  will  never  pay  me 
that  money.'  I  says,  'All  right  I  will  do 
that'  And  I  went  with  him  to  the  bank  and 
to  the  lawyer  and  fixed  that  agreement."  He 
testified  that  on  going  to  the  attorney's  office 
be  first  saw  the  attorney's  stenographer  and 
asked  him  to  make  a  promissory  note;  that 
shortly  afterward  Mr.  Welch,  the  attorney, 
came  in  and  made  out  a  promissory  note  for 
six  years,  but  afterward  explained  that  if 
the  defendant  signed  the  promissory  note  and 
Majeuski  should  transfer  it  to  some  third 
party,  the  defendant  would  be  subject  to  a 
doable  liability  by  reason  of  his  note  and  his 
bonds  with  the  bank ;  that  the  note  was  then 
torn  up  and  the  attorney  drew  up  tbe  fore- 


going agreement  which  w^s  CKecuted  by  the 
prosecuting  witness  and  the  defendant  In  da- 
plicate,  one  of  the  agreemente  being  delivered 
to  each.  He  further  testified  that  MaJeosU 
was  present  when  the  defendant  deposited  the 
money  in  the  bank  in  his  own  name,  and  that 
the  agreement  was  drawn  up  and  signed  in 
the  attorney's  office  before  the  bonds  were 
signed  and  the  money  secured  from  the 
banks.  In  this  he  is  contradicted  both  by  the 
testimony  of  the  prosecuting  witness  and  by 
the  dates  of  the  papers  themselves.  He  also 
testified  that  Majeuski  paid  him  nothing  for 
signing  the  bonds.  He  admitted  that  he  has 
paid  no  part  of  the  money,  stating  that  he  U 
unable  to  do  so,  but  that  he  has  made  many 
unavailing  efforts,  which  he  related  In  detail, 
to  secure  a  loan  with  which  to  pay  the 
money. 

One  Kallnowski  testified  that  in  December, 
1910,  in  a  conversation  in  a  saloon,  he  heard 
the  prosecuting  witness  tell  the  defendant 
he  could  use  the  money  for  six  years  until 
the  banks  released  the  bonds;  tbe  defendant 
to  pay  6  per  cent  a  year  for  ite  use.  As  to 
what  occurred  in  the  attorney's  office^  the 
stenographer  testifled  that  some  time  In  De- 
cember, 1910,  Majeuski  and  the  defendant 
came  into  Mr.  Welch's  office;  that  MaJeosU 
conversed  in  English,  which  he  could  speak, 
and  seemed  to  understand  very  well;  that 
the  defendant  told  the  witness  that  liajeos- 
ki  had  agreed  to  let  him  have  the  money  for 
five  or  six  years,  and  that  Majenski  explain- 
ed that  he  was  willing  to  do  so  because  the 
defendant  had  gone  on  his  bonds;  that  Mr. 
Welch  came  in  and  explained  to  tbe  defend- 
ant the  danger  of  a  double  liability  in  case 
he  gave  a  note  while  the  bonds  were  still  in 
the  hands  of  the  bank,  and  that  the  agree- 
ment above  mentioned  was  then  drawn  up 
in  duplicate. 

Robert  Welch,  tbe  attorney,  testifled  that 
when  he  came  to  bis  office  one  morning,  Ma- 
jeuski and  the  defendant  were  there  with  the 
stenographer;  that  he  took  them  into  his 
private  room  where  Majeuski  explained  that 
he  had  lost  the  certificates;  that  he  was  go- 
ing to  leave  town  and  wanted  the  defmdant 
to  have  the  money  and  teke  care  of  it  for 
him;  that  the  witness  made  out  a  promis- 
sory note  for  $300,  running  for  six  years,  ex- 
plaining to  the  parties  that  under  the  stat- 
ute of  limitations,  the  defendant  would  be 
liable  on  the  bonds  for  six  years;  that  be 
then  advised  the  defendant  not  to  sign  the 
note  and  explained  to  him  the  dangers  of  a 
double  liability  In  case  the  certificates  were 
presented  to  the  bank  and  the  note  indorsed 
to  Bonae  third  person;  that  the  note  was  then 
torn  up  and  that  the  witness  dictated  the 
agreement  as  above  quoted.  He  further  tes- 
tified that  Majeuski  stated  that  he  wanted 
the  defendant  to  take  care  of  the  money  for 
him,  as  he  was  afraid  to  leare  it  in  the 
bank,  and  that  Jakubowski  could  use  the 
money  for  his  own  personal  use,  as  he  had 
loaned  the  money  and  wanted  the  defend- 
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ant  to  have  1^  Irat  that  be  could  not  recall 
vbether  anything  was  said  about  Interest  or 
not;  tbat  be  dictated  the  agreement  accord- 
ing to  hla  understanding  from  their  conrer- 
aatlon.  In  which  they  both  said  the  defend- 
ant was  to  keep  the  money,  and  tbat  be 
thon^t  It  would  suit  their  purposes. 

There  was  also  Introduced  on  behalf  of 
the  defendant  an  answer  prepared  for  filing 
In  the  cItU  action,  in  which  the  matters  as 
now  claimed  by  the  defendant  were  set  up 
as  a  defoise  in  the  dvU  action;  that  answer 
bsTlng  been  prepared  before  the  filing  of  the 
information  in  this  action.  Hie  answer, 
tbongh  prepared,  was  never  filed.  At  the 
dose  of  the  evidence  on  behalf  of  the  state, 
the  defendant  challenged  its  sufficiency  and 
moved  for  a  dismissal,  which  was  denied. 
The  Jury  found  the  defendant  guilty.  Ifo- 
tloDs  for  a  new  trial  and  in  arrest  of  Judg- 
ment were  overruled.  Judgment  and  sen- 
tence were  pronounced,  and  the  d^endant 
appealed. 

The  appellant  assigns  as  error  the  over^ 
mllng  of  the  demurrer  to  the  Information, 
the  overruling  of  the  defendant's  challenge 
to  the  sufficiency  of  the  evidence,  the  giving 
of  a  certain  instruction  to  the  Jury,  the 
oTerrullng  of  the  motion  in  arrest  of  Judg- 
ment, and  the  denial  of  a  new  trial.  Under 
these  assignments,  the  appellant  presents  and 
argues  three  questiona:  (1)  Assuming  the 
facts  as  claimed  by  the  state  to  l>e  true,  did 
they  constitute  larceny  under  the  statute, 
and  did  the  court  err  in  so  Instructing  the 
Jury?  (2)  Waa  the  evidence  sufficient  to 
withstand  the  motion  challenging  the  suffi- 
ciency of  the  evidence,'  the  motion  in  arrest 
of  Judgment,  and  the  motion  for  a  new  trial? 
(3)  Should  a  new  trial  have  been  granted  be- 
cause of  misconduct  of  counsel  for  the  state? 
[1, 1]  1.  If  the  written  agreement  spoke  the 
intention  of  the  parties,  it  clearly  constitut- 
ed a  contract  of  bailment  by  pledge  and  made 
the  appellant  a  pledgee  and  trustee  tor  the 
prosecuting  witness.  As  to  whether  it  did,  in 
fact,  speak  the  intention  of  the  parties,  the 
evidence  was,  as  we  have  seen,  sharply  con- 
flicting, but  this  phase  of  the  argument  pro- 
ceeds upon  the  assumption  that  the  facts,  as' 
dalmed  by  the  state,  were  true.  The  stat- 
ute (Rem.  &  Bal.  Code,  S  2601,  subd.  3)  reads 
as  follows:  "Every  person  who,  with  Intent 
to  deprive  or  defraud  the  owner  thereof, 
•  •  •  (3)  Having  any  property  In  his  pos- 
session, custody  or  control,  as  bailee,  factor, 
pledgee,  servant,  attorney,  agent,  employe, 
trustee,  executor,  administrator,  guardian  or 
officer  of  any  person,  estate,  association  or 
-corporation,  or  as  a  public  officer,  or  a  per- 
son authorised  by  agreement  or  by  compe- 
tent authority  to  take  or  hold  such  posses- 
sion, custody  or  control,  or  as  a  finder  there- 
of, shall  secrete,  withhold  or  appropriate  the 
same  to  his  own  use  or  to  the  use  of  any  per- 
son other  than  the  true  owner  or  person  en- 
titled thereto,  *  *  •  steals  such  property 
and  aball  be  guilty  of  larceny." 


The  information  diarged  that  the  defend- 
ant was  authorlied  by  agreement  to  take  and 
hold  posseasion  of  the  money  as  servant, 
agent,  bailee^  and  trustee  for  Majeuski  and 
wlllfolly,  unlawfully,  fraudulently,  and  fe- 
loniously withheld  and  appropriated  it  to  his 
own  use  with  Intent  to  deprive  and  defraud 
Majenskl  thereof.  No  demurrer  to  the  in- 
formation appears  In  the  record,  but.  In  any 
event,  the  information,  which  charged  the 
crime  practically  in  the  language  of  the  stat- 
ute, was  sufficient  State  v.  Turner,  10  Wash. 
94,  88  Paa  864;  State  v.  Whiteman,  »  Wash. 
402,  87  Paa  600;  State  v.  Whitworth,  SO 
Wash.  47,  70  Fa&  2S4;  State  ▼.  Bogardns.  36 
Waah.  287,  78  Pac  942. 

The  court  Instructed  the  Jury:  "If,  how- 
ever, you  should  find  that  the  understanding 
and  agreement  between  the  defendant  and 
the  complaining  witness  was  that  the  defend- 
ant should  receive  the  said  sum  of  (300  and 
hold  it  to  be  redelivered  to  the  complaining 
witness,  Jan  Majeuski,  upon  the  release  of 
the  defendant  from  said  bonds,  and  that 
there  'was  no  agreement  or  understanding  be- 
tween the  said  defendant  and  the  said  Jan 
Majeuski  that  the  defendant  should  have 
the  use  of  said  mon^,  then  it  would  be  the 
duty  of  the  defendant  to  redeliver  said  mon- 
ey to  the  said  complaining  witness  'within  a 
reasonable  time  after  being  Informed  that  the 
defendant  was  released  from  said  bonds,  If 
you  do  find  that  he  was  so  released,  and  fail- 
ure so  to  do,  if  you  should  find  against  the 
defendant  upon  the  other  issues  in  the  case, 
would  constitute  the  ofTense  of  larceny."  We 
find  no  error  in  this  Instruction.  If,  as  as- 
sumed, the  facts  as  to  the  agreement  and  In- 
tention of  the  parties  were  as  claimed  by  the 
state,  the  instruction  clearly  stated  the  law 
applicable  thereto. 

[1, 4]  2.  At  the  close  of  the  state's  case  In 
chief,  there  was  no  evidence  tending  to  show 
that  the  written  agreement  did  not  speak  the 
Intention  of  the  parties.  The  testimony  of 
the  prosecuting  witness  that  he  paid  the  ap- 
pellant $6  for  going  on  his  bonds  with  the 
banks  tended  In  some  degree  to  prove  that 
It  did  speak  that  Intention.  The  institution 
of  the  civil  action  before  the  bonds  had  all 
been  released,  if  unexplained,  might  have 
tended  to  show  the  contrary,  but  the  at- 
torney who  represented  the  plaintiff  In  the 
civil  action  had  explained  that  this  was 
through  a  mere  oversight  There  was  clear 
evidence  that  the  appellant,  after  the  bonds 
were  all  released  and  the  claim  reduced  to 
Judgment,  refused  to  return  the  money. 
There  was  then  no  evidence  that  he  claimed 
that  the  transaction  constituted  a  loan.  His 
reception  of  the  money,  the  written  agree- 
ment to  return  it  on  his  release  from  the 
bonds,  and  his  refusal  to  do  so  constituted 
competent  evidence  tending  to  establish 
every  element  of  the  crime  charged.  Its 
weight  was  for  the  Jury,  as  was  its  credibil- 
ity.    The  testimony  that  the  defendant  at 
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first  said  he  wonld  never  pay  the  money  bnt 
afterwards  endeavored  to  make  an  arrange- 
ment to  pay  It  tn  Installments  did  not  nega- 
tive the  criminal  intent  raised  by  the  failure 
to  pay  it.  On  the  contrary,  it  tended  to 
prove  that  the  appellant  had  appropriated 
the  money  to  his  own  nse,  which,  If  he  held 
the  money  as  pledgee  or  bailee,  was  of  the 
very  essence  of  the  crime.  OThe  motion  chal- 
lenging the  sufficiency  of  the  evidence  at  the 
close  of  the  state's  case  was  properly  over- 
ruled. 

At  the  close  of  all  of  the  evidence  the  sit- 
uation remained  unchanged,  except  that  a 
sharp  conflict  had  been  raised  as  to  whether 
the  written  agreement  spoke  the  actual  in- 
tention of  the  iwrties.  In  our  statement  of  the 
case  we  have  detailed  every  salient  feature  of 
the  evidence,  and,  while  it  appears  to  this 
court  as  persuasively  negativing  a  criminal 
intention  on  the  appellant'^  part,  its  weight 
and  the  credibility  of  the  appellant  and  his 
witnesses  were  for  the  Jury.  As  we  have 
seen,  there  was  adduced  by  the  state  com- 
petent evidence  tending  to  prove  every  ele- 
ment of  the  crime  as  charged.  The  trial 
court  denied  the  appellant's  motion  in  ar- 
rest of  judgment  and  refused  to  grant  a  new 
trial  upon  contlicting  evidence.  In  such  a 
case,  whatever  our  own  opinion  as  to  the 
weight  or  preponderance  of  the  evidence,  we 
cannot  reverse  the  action  of  both  the  trial 
court  and  the  Jury.  To  do  so  would  be  to 
Invade  the  province  of  both.  It  would  be  to 
substitute  our  Judgment  for  that  of  the  jury 
as  to  a  question  of  fact  upon  conflicting  evi- 
dence and  our  discretion  for  that  reposed  by 
statute  in  the  trial  court 

"This  court  has  heretofore  announced  that 
it  will  not  disturb  verdicts  of  this  character, 
on  the  ground  of  alleged  Insuffldency  of  evi- 
dence, where  there  is  evidence  to  support 
the  verdict,  although  it  may  not  be  of  the 
most  convincing  kind.  Both  the  Jury  and 
the  trial  court  have  the  opportunity  to  hear 
and  see  the  several  witnesses,  to  note  their 
manner  as  to  apparent  candor  and  truthful- 
ness, and  are  therefore  better  prepared  to 
pass  upon  the  credibility  of  their  testimony 
than  is  this  court  with  only  a  bare  record  of 
the  words  spoken  by  the  witnesses.  The 
weight  of  the  evidence  having  been  first 
passed  upon  by  the  jury,  and  next  by  the 
trial  Judge  in  denying  the  motion  for  new 
trial,  we  shall  not  undertake  to  say  that 
they  were  wrong."  State  v.  Ripley,  32  Wash. 
182,  184,  185,  72  Pac.  1036;  State  v.  Pacific 
American  Fisheries,  73  Wash.  37,  181  Pac. 
452 ;  State  v.  Bailey,  67  Wash.  336,  121  Pac. 
821 ;  State  v.  Murphy,  15  Wash.  98,  45  Pac. 
729;  State  v.  Kroenert,  13  Wash.  644,  43 
Pac.  876;  SUte  v.  Coates,  22  Wash.  601, 
61  Pac.  726;  State  v.  Bailey,  31  Wash.  89, 
71  Paa  715.  The  same  general  rule  prevails 
tn  other  Jurisdictions.  12  Cyc.  pp.  906,  907, 
aOS ;  Miller  v.  Territory,  9  Ariz.  123,  80  Pac. 
321;    People  t.  Fitzgerald,  138  Gal.  39,  70 


Pac.  1014;  Mow  r.  People,  31  Colo.  351,  72 
Pac.  1069;  People  v.  Williams,  133  Cal. 
165,  66  Pac.  823. 

[I]  The  crucial  question  upon  the  evidence 
was  tliat  of  the  good  or  bad  faith  of  the  ap- 
pellant in  appropriating  the  money  to  bh 
own  use.  This  was  clearly  a  question  for  the 
Jury.  State  v.  Buchanan,  43  Wash.  400,  S6 
Pac.  650;  State  v.  Lewis,  31  Wash.  75,  71 
Pac.  778;  State  v.  Maines,  26  Wash.  160,  66 
Pac.  43L 

[I,  7]  3.  It  is  earnestly  claimed  that  a  new 
trial  should  have  been  granted  because  of  al- 
leged improper  statements  of  counsel  for  the 
state  in  his  closing  argument  No  part  of 
this  argument  Is  presented  in  the  record. 
The  only  reference  to  It  in  the  record  of  the 
trial  Is  found  in  the  following  objection  In- 
terposed by  counsel  for  the  appellant  at  the 
close  of  the  argument:  "Mr.  Allen:  If  yont 
honor  please,  counsel  for  the  st^te  has  just 
stated  to  the  jury  in  his  closing  remarks  that 
the  fact  that  this  defendant  is  now  before 
them  is  evidence  to  them  that  every  step  has 
been  taken  to  get  this  money  from  him,  and 
for  that  reason  they  should  determine  that 
the  defendant  would  not  pay  this  money. 
I  except  to  this  statement,  and  I  ask  the 
Judge  to  charge  the  Jury  now  in  response  to 
this  statement,  that  the  fact  that  the  defend- 
ant is  here  is  no  evidence  at  all  whether  be 
is  guilty  or  innocent  He  is  presumed  to  be 
innocent  until  proven  guilty,  and  I  ask  the 
judge  to  so  charge  the  Jury.  The  Court: 
The  stenographer  will  take  down  the  excep- 
tion." The  same  thing  is  in  substance  re- 
peated in  an  affidavit  of  counsel  for  the  ap- 
pellant in  support  of  the  motion  for  a  new 
trial.  This  objection  is  unavailing  for  two 
reasons.  In  the  first  place,  the  alleged  ob- 
jectionable remarks  were  made  in  the  pres- 
ence of  the  court  They  could  have  been,  and 
should  have  been,  preserved  in  the  record  In 
context  and  certified  by  the  trial  court  as 
actually  having  been  made.  As  the  record 
stands,  the  trial  Judge  merely  certified  that 
counsel  for  appellant  claimed  that  they  were 
made  and  objected  thereto.  The  recital  of 
matters  occurring  in  the  presence  of  tbe 
court  in  the  affidavit  submitted  on  motion 
for  a  new  trial  was,  as  we  have  repeatedly 
held,  an  insufficient  preservation  of  the  rec- 
ord for  the  purposes  of  review. 

"As  to  the  objection  raised  by  the  appel- 
lant to  the  remarks  alleged  to  have  been 
made  by  the  counsel  of  the  prosecuting  wit- 
ness in  bis  closing  argument  to  the  Jury, 
this  court  is  unable  to  determine  from  the 
record  that  such  remarks  were  made.  It  is 
true  there  is  an  affidavit  on  file  to  that  ef- 
fect, and  this  affidavit  la  made  a  part  of  tbe 
statement  of  facts,  but  the  certificate  of  tbe 
court  of  the  statement  of  facts  shows  notb- 
ing  more  than  that  the  affidavit  was  made: 
it  does  not  attempt  to  settle  the  truthfulness 
or  untruthfulness  of  the  matters  set  forth  w 
the  affidavit"    State  t.  McOonlgle,  14  Wasb. 
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594,  603,  45  Pac.  20,  23;  Maryland  Casualty 
Co.  V.  Seattle  Electric  Co.,  134  Pac.  1097;  Loy 
V.  Northern  Pacific  Ry.  Co.,  137  Pac.  446. 
Tbe  same  le  true  of  counsel's  objection  at 
the  dose  of  the  argument  In  a  case  close- 
ly analogous  we  said:  "EUrror  is  assigned  on 
a  statement  made  by  the  irrosecuting  at- 
torney In  his  argument  to  the  jury,  but  the 
only  reference  to  such  statement  in  tbe  rec- 
ord is  found  in  the  following  objection,  in- 
terposed by  counsel  for  appellant,  at  the 
dose  of  tbe  testimony:  *I  wish  to  object  to 
tlie  statement  by  the  prosecutor  that  tbe  very 
ftct  that  this  case  must  go  to  the  Jury  Is  a 
guaranty  of  the  legal  sufficiency  of  the  evi- 
dence to  convict  this  man.'  The  record  does 
not  show  that  any  such  statement  was  made 
by  the  prosecutor,  or  that  the  court's  atten- 
tion was  otherwise  directed  to  it  If  made. 
There  is  therefore  no  ruling  of  the  court 
before  us  for  review."  State  v.  Poyner,  57 
Wash.  489,  492,  107  Pac.  181,  183.  See,  also, 
I/ine  V.  State,  59  Tex.  Or.  B.  695,  129  S.  W. 
333,  360;  State  v.  Qruber,  19  Idaho,  692,  115 
Pacl,  7;  Holland  v.  State,  61  Tex.  Cr.  E. 
201,  134  S.  W.  693,  694;  State  v.  Duncan, 
U6  Mo.  288,  22  S.  W.  699;  State  v.  Levy, 
126  JIo.  554,  29  S.  W.  703. 

[t]  In  the  second  place,  the  language  at- 
tribnted  to  counsel  for  the  respondent  was 
not  objectionable  per  se.  The  context,  if 
we  had  it  before  us,  might  show  that  the 
argument  was  entirely  legitimate.  If  tbe 
Jury  believed  that  the  written  agreement  was 
the  agreement  upon  which  the  minds  of  the 
parties  met  when  tbe  money  was  turned  over 
to  the  defendant,  then  the  Jury  was  at  liberty 
to  find  that  the  contract  was  one  of  bail- 
ment It  was  therefore  legitimate  argument 
to  state  that,  if  he,  knowing  that  he  had  no 
right  to  use  the  money,  had  so  disabled  him- 
self from  returning  it  that  be  could  not  pay 
It  and  did  not  pay  the  Judgment  rendered 
for  the  money  in  the  civil  action,  that  would 
be  strong  evidence  that  he  bad,  with  fraudu- 
lent intent,  approprfated  the  money  to  his 
ovn  nae. 

Upon  the  whole  record  we  find  nothing 
which  would  warrant  a  reversal.  The  Judg- 
ment la  affirmed. 

CROW,  C.  J^  and  MAIN,  OHADWICK, 
and  60SB,  3 J.,  concur. 


ELLIS  V.  ELLIS. 

(Supieine  Court  of  Washington.    Jan.  2,  1914.) 

DiVOlCE  (I  130*)— GbOTTHDB— BVIDKNCB— Sttf- 
nCIBRCT. 

Where  a  husband  seeks  a  divorce  on  tbe 
poond  of  cruelty,  and  the  wife  files  a  cross- 
complaint  but  neither  produces  evidence  suffl- 
cwnt  to  Mistain  tbe  charge,  but  merely  shows 
petty  qnarrels  and  bickerings  over  property 
matters,  and  that  neither  has  any  regard  fbr  tbe 
other,  the  court  cannot  grant  a  divorce  to  ei- 


ther,  on   the  theory  that  the  interests  of  tbe 
state  or  the  objects  of  society  demand  a  divorce. 
[Eld.    Note. — For   other    cases,    see    Divorce, 
Cent  Dig.  §|  442-446;   Dec.  Dig.  |  130.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  King  Dykeman,  Judge. 

Action  by  Thomas  R.  Ellis  against  Clara 
B.  Ellis.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

Buck,  Benson  tc  Knutson,  of  Seattle,  for 
appellant  Edwin  H.  Flick  and  C.  E.  Hughes, 
both  of  Seattle,  for  respondent 

MORRIS,  J.  Tbe  only  error  assigned  is 
insufficiency  of  the  evidence  to  support  the 
judgment  We  sliall  make  no  attempt  to  set 
forth  the  evidence^  It  can  be  summed  up  in 
a  remark  made  by  the  trial  court  just  before 
Its  conclusion:  "There  is  nothing  in  tbis 
case  but  a  property  row."  Tbe  lower  court 
however,  concluded  that  It  was  best  for  tbe 
parties  to  separate,  and  that  there  was  no 
possibility  of  their  again  living  together. 
But  while  so  believing,  the  evidence  did 
not  impress  tbe  court  with  an  opinion  that 
the  fault  was  with  either  party  sufBciehtly 
to  entitle  tbe  other  to  a  decree,  for  each 
party  is  denied  relief,  and  the  decree  Is 
granted  upon  the  conviction  of  tbe  court 
"that  the  ends  and  objects  of  society  and 
tbe  state  can  best  be  subserved  by  dissolving 
the  bonds  of  matrimony  existing  between 
said  litigants." 

The  state  is  undoubtedly  interested  in  any 
attempt  to  dissolve  the  marriage  relation ; 
but  we  belieye  that  interest  is  because  of  a 
desire  to  preserve  and  not  destroy,  and  we 
cannot  agree  with  the  trial  court  that  the 
interests  of  the  state  or  the  "ends  and  ob- 
jects of  society"  demand  a  dissolution  of  the 
marriage  relation  of  a  husband  and  wife 
who  have  lived  together  harmoniously  for 
20  years  when  tbey  liad  practically  nothing, 
but  when  prosperity  came,  and  the  wife  had 
received  a  small  inheritance,  petty  quarrels 
and  bickerings  over  financial  and  property 
matters  occasionally  arose.  Each  party 
sought  a  decree  against  the  other  on  the 
ground  of  cruelty.  Neither  party  produced 
sufficient  evidence  to  sustain  such  a  charge, 
and  the  only  result  th&t  should  follow  is  a 
dismissal.  Whatever  may  be  the  opinion  of 
the  individual  judge  as  to  the  desirability  of 
parties  continuing  in  the  marriage  relation 
when  they  have  lost  that  mutual  respect  and 
affection  which  Is  the  basis  of  tbe  relation, 
that  relation  can  only  be  legally  severed 
when  one  of  the  parties  to  it  is  guilty  of 
such  conduct  toward  the  other  as  in  law 
constitutes  a  ground  for  divorce.  It  is  not 
enough  that  neither  party  has  any  regard 
for  the  other.  Luce  v.  Luce,  15  Wasb.  608, 
47  Pac.  21.  Nor  can  irascibility  of  temper 
nor  a  disposition  to  quarrel  over  trifles  be 
regarded  as  cruelty  within  the  meaning  of 
that  expression  in  divorce  statutes.     Bran- 
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8«>hei(l  T.  Branscbeid,  27  Wash.  368,  67  Pac. 
812.  Nor  Is  It  anfladent  that  the  parties  will 
no  longer  live  together  in  peace  and  har- 
mony. McDongall  y.  McDongall,  5  Wash. 
802,  32  Pac.  749;  Colvln  ▼.  Colvln,  15  Wash. 
490,  46  Pac.  1029;  Stanley  v.  Stanley,  24 
Wash.  460,  64  Pac.  732;  Wheeler  t.  Wheeler, 
38  Wash.  491,  80  Pac.  762 ;  Bickf  ord  v.  Blck- 
ford,  67  Wash.  639,  107  Pac.  837;  Pierce  T. 
Pierce,  68  Wash.  415,  123  Pac.  598. 

Unhappiness  between  husband  and  wife  is 
to  be  deplored;  but,  when  such  a  condition 
arises  between  them  because  of  mutual  neg- 
lect, the  remedy  is  not  the  courts  but  refor- 
mation of  Individual  conduct  The  case  be- 
ing triable  here  de  novo,  this  record  has  been 
read  in  the  light  of  the  complaints,  and  we 
cannot  find  evidence  supporting  the  claims 
of  either  party  to  Justify  us  in  holding  that 
a  divorce  should  be  granted  against  the  oth- 
er. Neither  can  we  say  that  one  party  or 
the  other  is  the  canse  of  the  situation  in 
which  we  find  them.  The  hnsband  holds  the 
wife  blamable,  and  the  wife  accuses  the  hus- 
band. Neither  produces  any  corroboration 
worth  mentioning.  We  are  therefore  driven 
to  hold,  as  the  lower  court,  that  neither  has 
sustained  a  cause  of  divorce  against  the 
other.  We  differ  with  the  lower  court  only 
In  its  announcement  that  under  such  cir- 
cumstances the  best  Interests  of  society  and 
the  state  demand  the  annulment  of  this  mar- 
riage. 

The  judgment  Is  therefore  reversed. 

CROW,  C.  J.,  and  PARKER,  MOUNT,  and 
FULLERTON,  JJ.,  concur. 


SCHRBIBER    v.    ADVANCE    THRESHER 

CO. 
(Supreme  Court  of  Washington.    Jan.  6,  1914.) 

APFBAI.     and     EBBOB     a     1011*)— I*INDINO»— 
C0NCI,TJ8IVERE88. 

A  finding  for  defendant  sustained  by  the 
preponderance  of  the  evidence  will  not  be  dis- 
turbed on  the  appeal  of  plaintiff  having  the  bur- 
den of  proof. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3983-3989;  Dec.  Dig.  S 
1011.*1 

Department  1.  Appeal  from  Superior 
(3ourt  Spokane  County;  John  B.  Yakey, 
Judge. 

Action  by  F.  H.  S(direiber  against  the  Ad- 
vance Thresher  Company.  From  a  judgment 
for  defendant  plaintiff  api>eals.    Affirmed. 

Cornelius  &  Hooper,  of  Spokane,  for  ap- 
pellant Herbert  L.  Kimball,  of  Spokane, 
for  respondent 

PER  CURIAM.  The  Advance  Thresher 
Company  sold  through  the  Schrelber  Imple- 
ment Company  a  threshing  machine  and  en- 
gine to  one  Lee  Corum.  The  Schrelber  Im- 
plement Company  was  entitled  to  a  com- 
mission of  $366.27,  which  was  evidenced  by 


commission   certlfleate&     These  oertUcates 
provided  that  they  should  be  paid  out  of  the 
moneys  to  be  collected  from  Corum.    Comm 
held  a  piece  of  land  under  an  executory  con- 
tract of  sale.    He  afterwards  became  insol- 
vent and  assigned  his  interest,  in  the  con- 
tract to  the  land  to  the  Advance  Thresher 
Company    to    secure    the    payment   of  the 
amount  due  it  and  the  Schrelber  Implement 
Company.    The  contract  was  afterwards  for- 
feited   for    nonjwyment    of    interest     The 
Schrelber  Implement  Company  assigned  Its 
claim  to  the  plaintiff^  who  brings  this  action 
alleging  that  it  was  agreed  by  the  Advance 
Thresher  Company,  acting  through  its  gen- 
eral  agent   one  Humphrey,   that  it  woold 
look  after  the  Interest  of  both  parties,  care 
for  the  land,  and  meet  the  payments  of  prin- 
cipal and  interest  as  they  matured.    The  au- 
thority of  the  agent  Humphrey  Is  defined  b; 
a  power  of  attorney  which  is  in  evidence. 
The  court  found  that  if  such  promise  were 
made,  it  was  not  binding  upon  the  company 
for  the  reason  that  the  agent  had  no  power 
to  guarantee  any  engagements  that  were  col- 
lateral to   the  business  carried   on  by  the 
company,  and  further  that  plaintiff  had  not 
proven  by  a  preponderance  of  the  evidence 
that  the  Advance  Thresher  Company  had 
engaged  itself  to  look  after  the  land  and  the 
payments  upon  the  contract  but  on  the  con- 
trary, subsequent  dealings  with  Corum  and 
with  another  to  whom  the  land  was  rented 
after  Corum  had  absconded  were  carried  on 
principally  by  the  plaintiff  in  this  action, 

We  deem  it  unnecessary  to  detail  the  evi- 
dence. It  is  sufficient  to  say  that  we  have 
read  the  record  and  believe  with  the  trial 
Judge  that  the  plaintifl  has  not  sustained 
the  burden  of  proof,  but  on  the  contrary, 
the  evidence  preponderates  upon  the  main  Is- 
sue in  favor  of  the  defendant 

Affirmed. 


LB  VETTE   V.  HARDMAN  ESTATE  et  al. 
(Supreme  Court  of  Washington.    Jan.  8,  1914.) 

1.   liAlKDJjOiV  AHD  TENANT  (S  166*)— InJUBIES 

TBoic  Defective  ob  Danqebotts  Conditions 

— Liability. 

Plaintiff  rented  a  part  of  the  first  floor  of 
a  bnilding,  the  upper  stories  of  which  were 
used  as  a  hotel.  The  lessee  of  the  hotel  vacated 
the  premises  before  the  expiration  of  the  lease, 
and  the  water  was  turned  oS  from  that  por- 
tion of  the  bnilding.  A  dwelling  on  the  rear  of 
the  lot  was  sappUed  with  the  same  pipe  as  the 
hotel,  and,  this  dwelling  having  been  rented^he 
city  was  directed  to  turn  on  the  water.  When 
the  water  was  turned  on  it  flowed  through  the 
ceiling  onto  plaintiff's  goods,  and  upon  exam- 
ination it  was  found  that  a  washstand  in  the  ho- 
tel had  been  torn  from  the  wall  and  the  pipes 
broken.  A  window  had  been  broken,  makmg 
an  opening  large  enough  for  a  person  to  enter 
the  bnilding,  and  it  appeared  that  during  the 
vacancy  of  the  hotel  the  windows  had  been  brok- 
en on  prior  occasions  supposedly  by  boys  going 
into  the  building.  Held,  that  a  provision  of 
plaintiffs  lease  that  he  should  hold  the  lessor 
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harmless  from  any  dama(e  done  or  occasioned 
bj  plambing,  gas,  water,  steam,  or  other  pipes 
or  67  tiie  burstinK,  leaking,  or  running  of  any 
wadiatand  or  waateiupe  in  or  upon  the  bnilding 
or  premises  did  not  relieve  the  lessor  of  lia- 
bility, since  sudi  stipulations  cannot  be  en- 
laised  so  as  to  include  damage  not  expressly 
waived,  and  the  cause  of  the  damage  in  ques- 
tion was  not  an  ordinary  leak  due  to  defective 
|)lambing  or  usual  wear,  such  as  might  be  an- 
ticipated and  thus  be  within  the  contempla- 
tion of  the  jMirties. 

[Ed.  Note. — For  other  eases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  047-666,  667-660;  Dee. 
Dig.fl66.»] 

2.  LARDI.ORO  AND  TBNAirr  (1 166*)— iRJUBna 
noM  DExxcnxt  ob  Dahobboub  CktHomoNs 

— T.lABUJTT. 

The  lessor  was  liable  to  plaintlfr  for  sndi 
damage,  even  conceding  that  it  was  tinder  no 
legal  obligation  to  repair,  since  it  had  posses- 
sion and  control  of  the  vacant  stories  and  was 
bound  to  keep  tbem  in  a  condition  of  reasonable 
safety  so  far  as  sodi  a  condition  affected  plain- 
tiff, and  therefore,  being  diarged  with  notice 
that  persona  had  broken  in  on  prior  occasions, 
it  should  have  guarded  against  any  recurrence  of 
the  breaking  and  the  natural  consequences  there> 
of  b;r  protecting  the  premises  or  making  an  In- 
vestigation. 

[Ed.  Note.— Far  other  cases,  sse  Landlord  and 
Tenant.  Cent.  Die.  H  647-666.  667-660;  Dec. 
Dig.  1 166.*] 

3.  Pbincipai.  and  Agent  tf  1S6*>— Biohx  ot 

AcnON  AGAINST  AOKNT. 

A  lessee  who  dealt  with  a  known  owner 
and  sought  to  enforce  her  canae  of  action  for 
daoiages  caused  by  the  flooding  of  her  premises 
against  such  owner  couM  not  bold  the  owner's 
rental  agent  also  liable  for  the  damages. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  AcenL  Cent  Dig.  fi  447-460,  476^91; 
Dec.  SSg.  f  136.»] 

Department  2.  Appeal  from  Superior 
Court,  King  Coonty;    Boyd  Tallman,  Judge. 

Action  by  Mabel  Le  Yette  against  the 
Hardman  Estate  and  another.  From  an  or- 
der of  nonsuit  and  dismissal,  plalntUt  ap- 
peals.   AfDrmed  In  part,  and  reversed  In  part 

McCafferty,  Robinson  ft  Godfrey,  of  Seat- 
tle, for  appellant  Bead  ft  Hardman  and 
B^bt.  F.  Bootb,  all  of  Seattle^  for  respond- 
entai 

MOBBIS,  J.  [1,t]  Appeal  from  an  order 
of  nonsuit  and  dismissal.  In  an  action  brought 
by  a  tenant  to  recover  damages  for  injuries 
to  her  goods  caused  by  leakage  of  water  from 
an  upper  story.  The  facta,  so  far  as  they  are 
pertin«it  to  our  Inquiry,  are  about  these: 
The  Hardman  Estate  la  tbe  owner  of  a  build- 
ing on  Tester  Way  In  Seattle,  tbe  lower  por- 
tion of  wldcli  is  divided  Into  storerooms,  and 
the  npper  Is  used  as  a  hoteL  Appellant,  who 
was  engaged  in  the  millinery  business,  00- 
oipled  one  of  the  storerooms  imder  a  writ- 
ten lease.  Some  time  In  August,  1911,  the 
lessee  of  the  hotel  portion,  althou^  his 
lease  bad  not  expired,  vacated  the  upper 
stories,  and  they  continued  vacant  until  aft- 
er tbe  damage  complained  of.  This  lessee 
not  having  paid  his  water  rent,  the  dty  turn- 
ed off  the  water  from  the  hotel  portion  of 


the  building  some  time  In  September.  This 
water  service  so  turned  off,  it  appears,  did 
not  affect  the  storeroom  occupied  by  appel- 
lant There  was,  however,  a  dwelling  on  the 
rear  of  the  lot  which  was  sopplled  with  the 
same  service  pipe  as  the  hotel  and  which  had 
been  vacated  for  some  time.  This  vacant 
dwelling  In  the  rear  was  rented  on  November 
16th  and  orders  given  the  dty  to  turn  on  the 
water,  which  was  done  on  November  16tb. 
Soon  after  the  water  was  turned  on.  It  be- 
gan to  flow  through  the  ceiling  and  into  the 
room  occupied  by  appellant,  causing  the  dam- 
age complained  of.  An  examination  of  the 
premises  disclosed  the  fact  that,  In  one  of 
the  rooms  over  the  storeroom  occupied  by 
appellant,  a  washstand  had  been  torn  from 
the  wall  and  the  water  pipes  broken,  making 
Quite  a  hole  through  which  the  water  was 
escaping.  It  was  also  discovered  that  a  large 
rear  window  opening  on  the  alley  had  been 
brokoi,  making  an  opening  large  enough  for 
a  person  to  enter  the  btdldlng.  It  was  also 
shown  that,  on  three  other  occasions  during 
the  vacancy  of  the  hotel  portion,  the  win- 
dows on  the  alley  had  been  broken,  supposed- 
ly by  boys  getting  into  the  building.  The 
lease  contained  the  following  clause :  "That 
the  said  lessee  shall  hold  harmless  the  said 
lessor  and  the  said  lessor's  agents  from  all 
damages  of  every  kind  or  nature  whatsoever 
that  may  occur  by  reason  of  any  accident  on 
said  premises,  and  from  any  damage  done  or 
occasioned  by  or  from  plumbing,  gas,  water, 
steam,  or  other  pipes  or  sewerage;  or  the 
bursting,  leaking  or  running  of  any  dstem, 
tank,  washstand,  or  wastepipe  in,  above,  upon 
or  about  said  building  or  premises;  and  from 
any  damage  occasioned  by  water,  snow,  or 
Ice  being  upon  or  coming  through  the  roof, 
skylight,  wall,  trapdoor,  or  otherwise,  and 
from  damages  arising  from  acts  of  neglect 
of  ootenants  or  other  occupants  of  the  same 
building;  or  of  any  owners  or  occupants  of 
the  adjacent  or  contiguous  property."  This 
stipulation,  in  the  judgment  of  the  lower 
court,  exempted  the  respondents  from  any 
responsibility  in  the  matter  and  was  the  ba- 
sis of  the  ruling  complained  of.  Stipulations 
of  this  character  cannot  be  enlarged  ui)on 
to  Include  any  damage  not  expressly  waived, 
and  It  is  generally  held  that  such  a  stipula- 
tion will  not  excuse  an  Injury  occasioned  by 
the  negligence  of  the  landlord  In  the  manage- 
ment and  use  of  any  part  of  the  premises 
remaining  under  his  controL  Levin  v.  Ha- 
blcht,  46  Mlsa  Rep.  381,  90  N.  Y.  Snpp.  349; 
1  Thompson  on  Negligence,  i  1143.  It  has 
also  been  held  that  such  stipulations  cover 
only  ordinary  wear  and  tear,  or  sudden  ac- 
tion of  the  elements  which  could  not  be 
guarded  against,  or  negligent  acts  of  other 
tenanta  Bandolph  v.  Feist,  23  Misc.  Rep. 
650,  62  N.  T.  Supp.  109;  Worthlngton  v.  Par- 
ker, 11  Daly  (N.  Y.)  645. 
It  is  clear  from  the  facts  that  the  damage 
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to  appellant  was  not  caused  by  any  breaking 
of  water  pipes  on  the  premises  leased  to  her, 
nor  was  it  due  to  any  negligence  of  cotenants 
nor  of  owners  or  occupants  of  adjacent  prop- 
erty, but  was  due  to  the  bursting  or  breaking 
of  water  pipes  on  premises  not  covered  by 
the  lease  but  within  the  building,  and  falls 
within  that  clause  of  the  wairer  exempting 
damage  occasioned  by  bursting  or  leaking  of 
washstands  in,  abore,  upon,  or  about  the 
building,  or  by  water  coming  through  the 
walls.  We  think  it  also  is  clear  that  the# 
cause  of  the  damage  ,was  not  an  ordinary 
leak  due  to  defective  plumbing  or  usual  wear, 
such  as  might  be  anticipated  in  any  building 
and  thus  be  within  the  contemplation  of  the 
parties  when  entering  into  a  stipulation  of 
this  character,  but  was  an  unusual  and  unex- 
pected happening,  due  to  other  than  natural 
and  anticipated  defects  or  lack  of  repair  in 
any  fixture  forming  part  of  the  water  system 
of  the  building.  There  was  no  eridence  that 
the  proximate  cause  of  this  damage  was  any 
act  of  the  landlord,  and,  if  appellant's  cause 
must  rest  upon  some  positive  act  of  the  land- 
lord, it  must  fall.  Negligence^  however,  may 
be  predicated  upon  the  failure  to  act  where 
the  law  imposes  a  duty,  and  as  between  the 
appellant  and  the  landlord  the  occupancy 
and  possession  of  the  upper  stories,  with  all 
the  duties  flowing  from  such  a  relation,  were 
with  the  landlord.  The  landlord  could  not 
excuse  itself  from  this  duty  to  appellant  be- 
cause of  the  fact  that,  as  between  it  and  the 
lessee  of  the  upper  stories,  the  possession 
and  occupancy  was  that  of  the  latter.  And 
this,  we  think,  is  so  notwithstanding  the  ten- 
ant of  the  upper  story  had  vacated  within 
the  term  covered  bx  the  lease,  and  the  legal 
right  of  possession  still  remained  in  him. 
This  might  be  and  doubtless  was  true  as  be- 
tween the  landlord  and  the  upper  tenant  and 
as  between  them  the  upper  tenant  was  still 
bonnd  under  his  lease.  But,  whatever  may 
have  been  the  legal  fiction,  the  facts  were 
the  upper  tenant  had  vacated  the  premises 
and  thus  occasioned  an  actual,  if  not  a  legal, 
vacancy.  Possession  and  control  must  rest 
somewhere,  and  as  between  the  landlord  and 
appellant,  who  was  no  party  to  the  lease  held 
by  the  upper  tenant  and  not  bound  by  any 
contract  between  this  tenant  and  the  land- 
lord, this  possession  and  control  was,  we 
think,  with  the  landlord.  It  therefore  seems 
to  ns,  conceding  the  rule  to  be  that  the  land- 
lord is  under  no  legal  obligation  to  repair  the 
demised  premises,  that  it  was  the  duty  of  the 
landlord  to  so  control  and  preserve  the  upper 
stories  as  to  keep  them  in  a  condition  of  rea- 
sonable safety  in  so  far  as  such  a  condition 
affected  the  tenant  of  the  lower  story;  that, 
if  it  negligently  suffered  the  upper  story  to 
be  out  of  repair  to  such  an  extent  as  to  dam- 
age the  tenant  of  tne  lower  story,  it  must 
respond  in  damages;  and  that  the  ordinary 
rule  we  have  Just  referred  to  does  not  fover 


such  condition  as  the  facts  here  present 
Priest  V.  Nichols,  U6  Mass.  401. 

So  far  as  we  can  gather  from  the  tacta, 
the  injury  was  caused  by  evilly  disposed  per- 
sons breaking  into  the  building  through  the 
windows  in  the  alley  and  outside  of  the 
premises  covered  by  the  lease  to  appellant 
But  the  duty  to  guard  the  premises,  so  that 
such  persons  could  not  break  into  the  build- 
ing and  injure  the  fixtures  in  the  upper  story, 
rested  with  the  landlord  and  not  with  the 
appellant;  and  as  it  also  appeared  that  these 
rear  windows  had  been  broken  on  three  pre- 
vious occasions,  thus  affording  entrance  to 
the  upper  stories,  the  landlord  is  chargeable 
with  knowledge  of  the  fact,  and  having 
knowledge  It  was  its  duty  to  guard  against 
any  recurrence  and  the  natural  consequences 
of  such  a  trespass  by  either  protecting  the 
premises  from  such  a  breaking  or  investigat- 
ing as  to  any  harm  that  might  have  been 
occasioned  thereby.  The  landlord  also  knew 
that  the  hotel  section  and  the  house  in  the 
rear  were  connected  with  the  same  water 
service  pipe  and,  before  the  water  was  turn- 
ed on,  should  have  made  an  investigation  of 
the  upper  floors  to  ascertain  whether  or  not 
such  an  act  could  be  done  with  safety  to 
the  premises  occupied  by  appellant.  Such 
failure  to  properly  exercise  superintendence 
over  the  upper  story  might,  it  seems  to  us, 
within  the  facts  of  this  case,  be  held  negli- 
gence. RosenQeld  v.  Newman,  59  Minn.  156, 
60  N.  W.  1085.  At  least  we  are  not  so  clear 
it  was  not  negligence  as  to  say  the  question 
should  not  have  been  submitted  to  the  Jury. 
This  disposes  of  the  dismissal  as  to  the 
Hardman    Estate. 

[3]  John  Davis  ft  Qo.  was  only  the  rental 
agent  of  the  owner.  Appellant,  having  dealt 
with  a  known  owner  and  ^ving  sought  to 
enforce  her  cause  of  action  against  the  prin- 
cipal, cannot  hold  the  agent,  and  as  to  this 
respondent  the  dismissal  is  sustained. 

The  Judgment  is  affirmed  as  to  John  Davis 
&  Co.,  and  reversed  as  to  the  Hardman  Es- 
tate. 

CROW,  a  J.,  and  PARKER,  FULLERTON, 
and  MOUNT,  JJ.,  concur. 


VIERECK  V.  SULLIVAN  et  ux. 

SAME  y.  NICHOLS  et  az. 

(Supreme  Court  of  Washington.    Jan.  8,  1914.) 

Habeas  Corpus  (S  99*>— Cusionx  of  Child— 

DXTEBiaNATION  OV  BIGHT. 

In  determining  the  right  to  the  custody  of 
a  child  as  between  one  parent  and  a  third 
person  who  has  adopted  it  with  the  consent 
of  the  other  parent,  wiiich  adoption  has  been 
approved  by.  the  court  in  a  divorce  decree  sul>- 
sequently  rendered,  the  wishes  of  the  parent 
will  be  subordinated  to  the  moral,  intellectual, 
and  material  welfare  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
put.  Cent.  Dig.  {  84 ;   Dec.  Dig.  i  99.*] 
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Department  1.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  Fiater,  Judge. 

Applications  by  EUsabetb  Minnie  Viereck 
for  writs  of  habeas  corpos,  one  against  C.  J. 
Snlllvan  and  wife,  the  other  against  A.  F. 
Nichols  and  wife,  for  the  possession  of  a 
minor  child.  From  Judgments  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Jas.  K.  Chambers,  of  Seattle,  for  appel- 
lant James  Kiefer  and  Hastings  &  Sted- 
man,  all  of  Seattle,  for  respondents. 

FBR  CURIAM.  On  the  23d  day  of  June, 
1906,  one  Joseph  W.  Spangler,  by  an  Instm- 
aient  In  writing,  relinquished  tils  right  and 
claim  to  the  custody  and  services  of  his  two 
minor  daughters,  then  of  the  ages  of  six 
years  and  five  years,  respectively,  to  the 
Washington  Children's  Home  Society,  a  do- 
mestic corporation,  and  authorized  it  to  se- 
cDie  their  legal  adoption.  A  sliort  time 
thereafter,  upon  petition  and  with  the  con- 
tent of  the  society,  orders  were  entered  in 
the  superior  court  of  King  county,  whereby 
the  respondents  Sullivan  adopted  one  of  said 
children  and  tlie  respondents  Nldiola  adopted 
the  otlier.  In  January,  1908,  in  a  decree  of 
divorce  entered  in  the  superior  court  of 
Whatcom  county  upon  personal  service, 
wherein  Joseph  W.  Spangler  was  tlie  plaln- 
tur  and  the  appellant  was  the  defendant,  the 
court  approved  and  confirmed  the  relinquish- 
ment of  the  children  theretofore  made  by  the 
father.  The  respondents  respectively  have 
bad  the  exclusive  custody  and  control  of  the 
children  since  the  summer  of  1906.  In  April, 
1913,  the  plaintiff,  the  natural  mother  of  the 
children,  sued  out  a  writ  of  habeas  corpus  for 
the  purpose  of  having  the  custody  of  the  two 
girls,  then  of  the  ages  of  13  and  12  years, 
respectively,  restored  to  her.  After  a  full 
bearing  the  court,  among  other  things,  deter- 
mined that  the  welfare  of  the  ctilldren  re- 
quired that  they  be  left  with  their  foster 
parents,  and  quashed  the  writ  The  plaintiff 
has  appealed. 

The  appellant  assails:  (1)  The  validity  of 
the  adoption  proceedings;  (2)  that  part  of 
tbe  decree  in  the  divorce  case  confirming  tlie 
surrender  made  by  the  father;  and  (3)  the 
several  findings  of  the  court  As  we  view 
the  case  the  first  two  questions  need  not  be 
considered. 

The  appellant  and  Joseph  W.  Spangler,  the 
mother  and  father  of  the  children,  separated 
in  April,  1906.  In  January,  1908,  they  were 
divorced  at  bis  suit.  In  June,  1906,  he,  by  an 
lnstrum«it  in  writing,  surrendered  the  chil- 
dren to  the  Cbildien'8  Home  Society.  Short- 
ly thereafter  they  were  placed,  and  have 
since  remained,  in  tlie  custody  of  the  re- 
(pondents,  in  obedience  to  the  adoption  pro- 
ceedings. So  far  as  the  record  discloses,  the 
appellant  has  not  seen  the  children  since 
June,  1906. 


Id  this,  as  in  all  other  cases  of  the  kind, 
the  dominant  question  is  the  moral.  Intel- 
lectual, and  material  welfare  of  the  (diUdren. 
The  wishes  of  the  parent  are  subordinated  to 
these  considerations  which,  by  all  the  courts, 
are  deemed  paramount  State  ex  rel.  Collier 
V.  Bell,  58  Wash.  575,  109  Pac.  51;  In  le 
Fields,  56  Wash.  259,  105  Paa  466;  Pierce  T. 
Pierce,  62  Wash.  679,  101  Pac.  358. 

The  character  of  the  evidence  is  such  that 
a  discussion  of  it  would  serve  no  useful  pur- 
pose. It  sufllces  to  say  that,  after  reading  it 
carefully,  we  are  convinced  that  the  Judg- 
ment entered  is  promotive  of  the  welfare  of 
the  children. 

The  Judgment  is  therefore  affirmed. 


WELLS  V.  TIMES  PBINTINa  CO. 

(Supreme  Court  of  Washington.     Dec.  31. 
1913.) 

1.  LiBEi,  Ann  Slandeb  ({  6*)— Mattbb  "Li- 
belous Pkb  Se"— What  CoNSTirxriES. 

Matter  "libelous  per  se"  is  any  publica- 
tion which  falsely  and  malidonsly  tends  to 
bring  an  individual  into  public  hatred,  con- 
tempt, or  ridicule,  or  charges  an  act  odious 
and  disgraceful  in  society. 

[Ed.  Note.— For  other  cases,  see  libd  and 
Slaifder,  Cent  Dig.  H  S-10;   Dee.  Dig.  |  e.*l 

2.  Libki.  AifD  Slardeb  (I  6*)  —  AonoRABiA 
WoBDB— What  CoNSTrruTi. 

A  publication  chargiog  plaintiff  with  be- 
ing a  "man  who  reviled  U.  S.  flag,"  "who  de- 
nounced Old  Glory  as  a  dirty  rag,"  a  "red- 
tinted  agitator,"  voicing  "conitructive  sedition 
and  treason,"  leaping  "beyond  the  last  bor- 
der of  unloyalty  and  indecency,"  and  charging 
that  he  was  so  regarded  to  tbe  extent  of  a  pub- 
lic demand  that  tbe  criminal  laws  be  invoked 
against  him,  was  libelous  per  se  without  alle- 
gation or  proof  of  special  damage. 

[EJ.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  J§  3-16;    Dec  Dig.  {  6.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Everett  Smith,  Judge. 

Action  by  Hulet  M.  Wells  against  the 
Times  Printing  Company.  From  Judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

Roney  ft  Loveless,  of  Seattie,  for  appellant 
Bausman  ft  Kelldier,  of  Seattie^  tor  reepond- 
ent. 

MORRIS,  3.  Appellant  brought  an  action 
against  respondent,  charging  it  with  libel  in 
publishing  certain  articles  of  and  concerning 
him.  In  the  second  amended  complaint  three 
causes  of  action,  based  upon  three  publlca- 
ttons,  wne  set  forth.  These  articles  were 
set  forth  in  full  as  published,  to  which  was 
added  an  allegation  that  they  were  wholly 
false  and  maliciously  published  for  the  pur- 
pose of  injuring  appellant  in  his  reputation, 
and  to  expose  him  to  public  hatred,  con- 
tempt, ridicule,  and  disgrace.  A  demurrer 
was  interposed  to  this  complaint,  which  was 
sustained  upon  the  ground  that  the  articles 
complained  of  were  not  libelous  per  se ;  ap- 
pellant having  failed  to  charge  any  special 
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damage.     Appellant  electing  to  stand  upon 
his  second  amended  complaint,  Judgmuit  of 
dismissal  was  entered,  and  he  appeals. 
These  articles  were  as  follows: 

(1)  "Denouncing  Flag  as  Dirty  Rag  Ifay 
Cost  Wells  Citizenship. 

"Chief  Bizamlner  of  Naturalization  Bureau 

Takes  up  Alleged  Statements 

of  Socialist  Mayoralty 

Candidate. 

"Having  beard  that  Hulet  M.  Wells,  can- 
didate for  the  mayoralty  of  the  Socialist 
tldcet  at  the  last  municipal  election,  and  at 
present  a  drll  service  employee  of  the  dty 
In  the  lighting  plant,  had  been  reported  to 
say  this  morning  that  the  Stars  and  Stripes 
was  a  dirty  rag,  and  that  his  sympathies 
were  all  with  the  paraders  of  last  evening, 
proceedings  were  begun  today  by  Chief  Bz- 
amlner  John  Speed  Smith,  of  the  govern- 
ment naturalization  bnreau,  to  revoke  bis 
rights  of  citizenship,  if  it  can  be  shown  hie  Is 
not  a  naUve-bom  citizen. 

"Following  close  upon  the  declaration  of 
fellow  employees  that  he  had  made  life 
almost  unbearable  at  the  lighting  plant  dur- 
ing the  recent  agitation  over  the  red  flag 
and  that  today,  particularly,  he  had  mhde 
numerous  vicious  statements  concerning  gov<- 
ernment  and  respect  for  law,  formal  com- 
plaint was  registered  with  the  naturalization 
bureau  and  investigation  into  his  record  be- 
gun. 

"Complaints  were  restored  both  with  the 
naturalization  bureau  and  with  the  oflice  of 
the  United  States  marshal.  After  the  evi- 
dence had  been  transferred  to  a  special  agent 
of  the  department  of  Justice,  he  laid  it  before 
Chief  Examiner  Smith,  with  recommenda- 
tion that  Wells  be  prosecuted  if  it  be  found 
that  the  statements  actually  had  been  made 
by  him. 

"It  Is  feared  by  the  government  that  It  will 
be  impossible  to  reach  him  through  the  fed- 
eral courts,  inasmuch  as  it  is  believed  that 
he  is  a  native-bom  citizen.  In  that  case  it 
will  be  necessary  to  take  the  case  into  the 
state  courts.  * 

"Naturalization  can  only  be  revoked  when 
an  alien  has  been  found  guilty  of  sedition  at 
the  time  he  took  his  oath  of  allegiance,  and 
no  American-bom  citizen  can  be  attacked  In 
this  way  for  expounding  treasonable  views. 

"In  case  It  is  found  that  he  Is  native-born, 
the  evidence  will  be  referred  to  Prosecuting 
Attomey  John  F.  Murphy,  with  request  on 
the  part  of  the  government  that  he  be  piosO' 
cuted  by  the  state.  Such  action  could  be 
taken  under  the  statute  prohibiting  Insults  to 
the  Stars  and  Stripes. 

"Wells  at  one  time  was  a  dvil  service 
employee  of  the  United  States  in  the  postof- 
flce.  He  is  also  known  to  have  been  at  one 
time  a  student  of  the  State  University.  At 
present  he  is  under  dvll  service  working  for 
the  dl7:    aud  U  necessary  to  readi  him. 


formal  complaint  against  him  will  be  made 
to  the  Civil  Service  Commlsdon  by  the  gov- 
ernment" 

(2)  "Needed  Evidence  Supplied  Muipby. 

"Hulet  M.  Wells,  one-time  candidate  for 
the  mayoralty  on  the  Socialist  tidcet,  for- 
mer student  at  the  State  University  and  later 
employed  for  a  time  in  the  Seattle  postofflce, 
will  be  the  first  to  be  prosecuted  by  the  state 
for  public 'disrespect  of  the  American  flag,  if 
Prosecuting  Attorney  John  Murpliy  ftilfllls 
his  pledge  to  the  people  of  Seattle,  made  Fri- 
day afternoon. 

"Names  of  two  witnesses,  fellow-employees 
of  Wells  at  the  municipal  lighting  plant,  who 
informed  government  officials  Thursday  of 
last  week  that  his  insults  towards  the  flag 
had  become  unbearable,  were  obtained  yes- 
terday by  Secretary  Robert  McCormlck  of 
the  Spanish  War  Veterans  in  this  dty,  and 
will  be  turned  over  to  the  prosecuting  at- 
tomey tomorrow. 

"This  will  be  done  in  accordance  with  the 
request  of  Mr.  Murphy  to  the  veterans  that 
all  tangible  evidence  as  to  public  acts  against 
the  American  Flag  be  given  to  him  for  ex- 
amination and  prosecution.  This  request 
was  conveyed  in  an  interview  between  Mur- 
phy and  McCormlck  Friday  afternoon. 

"At  the  time  the  matter  was  reported  to 
United  States  Marshal  J.  R.  H.  Jacoby,  and 
later  to  the  department  of  Justice  and  the 
government  naturalization  bureau,  the  em- 
ployees stated  that  WeOs  had  called  the  flag 
a  'dirty  rag,'  and  that  his  taunts  had  be- 
come more  than  they  could  endure  peaceably. 

"The  matter  was  Immediately  taken  up  by 
Chief  Bixamlner  John  Speed  Smith  of  the 
naturalization  bureau,  in  order  to  deprive 
Wells,  if  possible,  of  his  dtlsenshlp;  but 
it  was  found  that  he  had  been  bom  In 
Skagit  county,  and,  being  native-born  is 
therefore  beyond  the  reach  of  the  United 
States  officers  so  far  as  revocation  of  dtlzen- 
shlp  is  concerned. 

"The  statute  under  which  prosecution  may 
be  carried  forward  defines  the  public  des- 
ecration or  disrespect  of  the  Stars  and 
Stripes  as  a  misdemeanor.  'Out  law  was  put 
into  effect  in  1909,  and  so  far  as  is  known 
has  never  been  made  the  basis  of  prosecu- 
tion in  Bang  county  before." 

(3)  "flO,000  Suit  Brought  Against  Times  by 
Man  Who  Reviled  U.  S.  Flag 

"Hulet  M.  Wells,  Who  Denounced  Old  Qlory 

as  'Dirty  Rag,'  Peeved  by  News 

Artides  In  this  Paper. 

"In  an  effort  to  capitalize  notoriety  achiev- 
ed through  revllement  of  the  American  flag, 
Hulet  M.  Wells,  redtinted  agitator  and  whi- 
lom sodallst,  yesterday  brought  suit  against 
the  Times  Publislilng  Company  for  $10,000, 
in  which  amount,  he  represents,  he  was  dam- 
aged by  news  stories  published  in  this  news- 
paper.   One  of  these  pubiiahed  Hay  2  of  tills 
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jear  Is  headed  'Denonndng  the  Flag  aa  Dirty 
Bag  May  C!ost  Wells  Gltiaenahlp.'  The  other. 
pnbUahed  May  6,  headed:  'Wella  May  Be 
Flnt  to  Face  Local  Jnry  for  InsoltiBg  Flag.' 
Both  tiMse  artldea  Wells  cbarges  constltate 
ilbd. 

■me  Incident  reqponslble  for  the  salt  came 
np  at  the  time  The  Times  expressing  the 
sentiment  of  an  outraged  American  citizen- 
ship against  I.  W.  W.  ontrages,  and  constrac- 
ttve  sedition  and  treason,  voiced  In  the  rantr 
Ingg  of  characters  of  the  Wella  stripe,  turn- 
ed a  drenching  stream  of  pablldty  upon  the 
fire  of  Incipient  revolntlon.  This  newspaper 
vigoroiisly  attached  the  sonrces  req;K)nBible 
for  the  menace  to  the  city's  and  oonntry'a 
well  being,  and  by  confining  the  flames  to 
the  narrow  eonflnea  of  their  origin  and  main- 
taining a  relentless  warfare  upon  them, 
stamped  oat  the  whole  movement. 

"The  L  W.  W.  element  was  vlrtaally  kitt- 
ed ont  of  town  through  dieer  force  of  public 
sentlmrat  A  few  of  the  Wells  ilk  and  other 
opportnniBts  seeing  reputations  as  ladlcal 
agltatois  took  advantage  of  the  opportunity 
to  obtain  some  of  the  yellow  publicity  so  im- 
portant to  the  success  of  efTorts  to  win  lead- 
ership In  the  rag-tag  forces  they  lead.  They 
lumped  into  the  fray  and  elbowed  the  L  W. 
W.'a  aside  so  that  some  of  the  newspaper 
flaying  ml|^t  descend  upon  their  own  shoul- 
ders. 

'^ella,  in  particular,  made  a  spectacular 
show  of  himself.  He  outranted  the  I.  W. 
W.'s  and  leaped  beyond  the  last  border  of 
nnloyalty  and  indecency  they  had  established 
bj  denouncing  Old  Glory  as  a  'dirty  rag.' 

'fThls  deqiicable  act  brought  a  cry  of  pro- 
test from  all  quarters,  and  citizens  urged  fed- 
eral and  county  authorities  to  Invoke  the 
orlminaLl  laws  against  him. 

"The  Times  printed  the  truth  about  the 
whole  nasty  aifalr,  handling  Wells  without 
gloves. 

"In  the  complaint  of  his  suit.  Wells  de- 
dares  the  publications  were  "malidoua  and 
with  the  purpose  of  Injuring  plalntHF,  expos- 
ing him  to  the  hatred  and  contempt  of  the 
pec^le,  and  deriving  him  of  the  benefit  of 
public  oonfidenoe  and  sodal  intercourse  and 
bringing  him  into  diarepnte  among  his  friends 
and  ndghboTS  and  with  others  of  the  social 
organization  and  party  and  the  people  at 
large  of  the  dty  of  Seattle  and  the  state  of 
Washington.' 

"Some  Points  Missing. 

""Cite  people'  to  whom  Wells  refers  in  his 
eomplaint,  wlfb  inconsiderable  exception,  are 
Amoicans,  every  one  of  whom  loves,  honors, 
and  raspectB  the  Stars  and  Stripes.  How 
Wdls  possibly  could  figure  that  he  possessed 
any  *pubUc  confidence'  of  these  people  which 
lie  ndgbt  be  deprived  of,  after  he  had  wan- 
tonly tnanlted  the  symbol  of  a  patriotic  al- 
legiance tbey  treasured  above  all  else,  is  not 
set  forth. 


"Among  interesting  observations  of  the 
complaint'a  preamble— Interesting  when  the 
truth  about  the  crooks  and  turns  of  the  Wells 
character  is  known — are  his  declarations 
that  he  'holds  a  prominent  and  influential 
place  in  the  Socialist  party.'  As  a  matter  of 
fact,  the  most  active  agenta  in  the  discredit- 
ing and  denunciation  of  Wells  at  the  present 
time  are  members  of  the  Socialist  party. 
They  claim  that  he  has  been  kicked  ont  of 
the  regular  ranks  of  their  organization. 

"The  two  articles  that  Wells  is  using  as 
the  basis  of  his  suit  are  republished  In  full 
herewith.  The  first  publication  in  the  Times 
of  May  2, 1012,  under  the  heading,  'DenouBc- 
Ing  Flag  as  Dirty  Rag  May  Cost  Wells  Oiti- 
zenshlpL' " 

(Here  follow  the  first  and  second  articles 
as  above  quoted.) 

[1]  The  respondent,  by  its  demurrer,  ad- 
mitting the  false  and  malldous  character  of 
the  publications,  it  only  remains  for  us  to 
dedde  whether  or  not,  in  the  absence  of  a 
plea  of  spedal  damage,  the  words  so  imb- 
lished  are  actionable  as  libelous  per  se.  In 
Qulnn  V.  Review  PubUshlng  Co.,  66  Wash. 
fl9,  104  Pac.  181,  133  Am.  St  Rep.  1016, 
10  Ann.  Cas.  1077,  matter  libelous  per  ae  Is 
defined  as  any  publication  whldi  falsely  and 
maUdously  tends  to  bring  an  individual  in- 
to public  hatred,  contempt,  or  ridicule,  or 
charges  an  act  odious  and  disgraceful  in 
Bodety,  including  whatever  tends  to  injure  ' 
the  character  of  an  individual,  or  blacken 
his  reputation,  or  imputes  fraud,  dishonesty, 
or  other  moral  turpitude,  or  reflects  shame, 
or  tends  to  pat  him  without  the  pale  of 
sodal  Intercourse.  In  Latfarop  v.  Bnndberg, 
66  Wash.  144,  104  Pac.  176,  26  L.  R.  A.  (N.  S.) 
381,  in  deflnlng  matter  libelous  per  se.  It  is 
said  it  is  enough  If  the  words  are  of  such 
a  nature  that  the  court  can  presume  as  a 
matter  of  law  that  they  will  tend  to  disgrace 
the  party  of  whom  tbey  are  jmblisbed,  or 
hold  him  up  to  public  ridicule  or  contempt, 
or  cause  him  to  be  shunned  or  avoided.  In 
Trlggs  V.  Sun,  179  N.  T.  144,  71  N.  Bi  780, 
66  I/.  R.  A.  612,  103  Am.  St  Rep.  841,  1 
Ann.  Cas.  326,  it  is  said  any  publication 
which  exposes  another  to  public  hatred,  con- 
tempt, acorn,  obloquy,  or  shame  is  libelous 
per  se.  In  Riley  v.  Lee,  88  Ky.  603,  11  8. 
W.  713,  21  Am.  St  Rep.  358,  matter  libelous 
per  se  Is  said  to  be  that  wblch  tends  to  ren- 
der an  Individual  odious,  ridiculous,  or  con- 
temptible in  the  estimatiou  of  the  public, 
or  brings  him  Into  public  disgrace.  Other 
citations  wlU  not  be  necessary  to  establish 
the  correctness  of  these  definitions.  They 
are  too  weU  established  in  the  law  and  have 
been  recognized  too  long  to  be  now  doubted 
or  questioned. 

[2]  We  come,  therefore,  to  the  main  ques- 
tion submitted  by  this  appeal.  Do  these  sev- 
eral publications  as  set  forth  in  this  sec- 
ond amended  complaint  fall  within  the  rule 
stated?    And  In  answering  this  queetioa  In 
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the  afflrmatlTe,  we  confess  onr  Inability  to 
understand  the  reasoning  which  holds  they 
do  not,  for  it  seems  to  us  these  publications 
are  so  plainly  llbelons  per  se  as  to  admit  of 
no  question.  Bespondent  supports  the  ruling 
of  the  demurrer  by  contending  that  in  none 
of  the  articles  is  there  any  direct  accusation 
against  appellant,  that  they  merely  purport 
to  be  the  theories  and  proceedings  of  agents 
of  the  federal  government  In  stating  that 
certain  things  had  been  reported,  and  that 
an  investigation  was  to  be  made,  and  if, 
upon  such  investigation,  these  reports  were 
found  to  be  true,  certain  proceedings  might 
be  had;  and  it  is  also  contended  that  (1) 
there  is  no  attack  upon  appellant  in  bis  busi- 
ness or  profession,  and  (2)  no  charge  against 
blm  of  having  committed  an  infamous  crime. 
No  case  is  cited,  and  we  are  confident  none 
can  be  fonnd,  restricting  matter  Ubelons  per 
se  within  these  two  last  limitations.  It 
might  be  that,  if  there  was  no  allegation  of 
express  malice,  the  language  of  the  first 
two  articles  might  be  construed  as  the  pub- 
lication of  a  news  item,  as  what  was  con- 
templated by  the  public  officials  and  the 
ground  for  their  proposed  action,  and  thus 
bring  the  case  within  the  rule  of  McClure  v. 
Review  Publishing  Co.,  38  Wash.  160,  80 
Pac  803,  in  which  the  article  there  pub- 
lished was  held  to  be  not  libelous  per  se  be- 
cause of  its  lack  of  statement  of  whether  or 
not  the  plalntlfl  was  guilty  of  the  crime  with 
which  She  was  charged,  and  punrarted  only 
to  be  a  statement  of  the  acts  and  representa- 
tions of  the  peace  oflScers  in  relation  to  the 
pursuit,  arrest,  trial,  and  acquittal  of  the 
plaintiff;  it  being  there  said  that,  while 
certain  of  the  expressions  there  used,  if  con- 
strued without  reference  to  the  whole  publi- 
cation, might  be  held  to  be  libelous  per  se, 
yet,  when  read -as  a  whole,  there  being  no 
charge  of  malice  nor  anything  in  the  articles 
themselves  or  in  the  circumstances  surround- 
ing the  publication  to  indicate  malice,  the 
libelous  character  of  the  publication  could 
not  be  established.  It  will  not  be  necessary 
to  here  determine  whether,  as  applied  to 
these  first  two  publications,  if  standing  alone, 
this  rule  could  be  invoked  to  sustain  the  de- 
murrer, for  the  publication  of  the  third  arti- 
cle with  the  reproduction  of  the  first  two, 
and  its  evident  purpose  and  intent  as  plain- 
ly indicated  as  it  is  possible  for  language  to 
express,  robs  the  McClure  Case  of  any  ap- 
plication to  the  question  before  us.  For  In 
this  third  publication,  as  distinguished  from 
the  McClure  Case,  is  found  a  direct  charge  of 
guilt  of  the  offense  referred  to  in  the  second 
publication.  Not  only  referred  to,  but  the 
second  publication  goes  further,  in  giving  the 
names  of  the  witnesses  by  whom  the  offense 
can  be  established,  and  making  special  refer- 
ence to  the  statute  which  defines  it  to  be  a 
crime.  Whatever,  then,  may  have  been  the 
purpose  of  the  first  two  articles,  the  third 
la  a  direct  personal  charge  against  appellant 


as  a  "man  who-  reviled  U.  S.  flag,"  "who 
denounced  Old  Glory  as  a  dirty  rag,"  a 
"redtlnted  agitator,"  voicing  "constructive 
sedition  and  treason,"  leaping  "beyond  the 
last  border  of  unloyalty  and  Indecency"  by 
"denouncing  Old  Glory  as  a  dirty  rag,"  and 
"wantonly  insulted  the  symbol  of  a  patriotic 
allegiance."  Such  language  requires  no  in- 
nuendo to  construe  its  meaning  as  intending 
to  bring  the  individual  of  whom  it  is  writ- 
ten into  public  hatred,  contempt,  and  ridi- 
cule, eicpose  him  to  public  obloquy,  scorn,  and 
shame,  and  cause  him  to  be  shunned  and 
avoided  by  his  fellows.  The  third  article 
leaves  no  room  for  any  doubt  as  to  its  pur- 
pose to  so  characterize  the  appellant  and  his 
acts  and  the  effect  produced  upon  the  public 
mind,  for  it  says,  "This  despicable  act 
brought  a  cry  of  protest  from  all  quarters, 
and  citizens  urged  federal  and  county  au- 
thorities to  invoke  the  criminal  laws  against 
him."  What  else  need  be  said  as  to  the 
effect  upon  the  public  mind  of  the  publica- 
tions complained  of,  when  the  publication  it- 
self refers  to  the  public  as  so  inflamed 
against  appellant  that  citizens  from  all 
quarters  urged  the  pubUe  authorities  to  in- 
voke the  criminal  laws  against  him?  thus 
not  leaving  to  inference  or  presumption  that 
the  ordinary  effect  of  the  language  used  in 
the  publications  would  hold  appellant  up  to 
public  hatred,  contempt,  scorn,  and  shame, 
but  expressly  charging  that  appellant  was  so 
regarded  to  the  extent  of  a  public  demand 
that  criminal  laws  be  invoked  against  him. 
Respondent  Justifies  the  Judgment  further 
by  referring  to  Urban  v.  Helmick,  15  Wash. 
165,  45  Pac.  747,  where  it  was  said  that  to 
call  one  a  hog  is  not  libelous  per  se,  as  such 
language  does  not  expose  the  one  of  whom 
it  was  spoken  "to  public  hatred  or  contempt 
in  the  sense  or  to  the  degree  required  by  the 
law  of  libel."  There  is  no  comparison  be- 
tween the  language  used  in  the  Urban  Case 
and  that  used  in  the  articles  under  discus- 
sion, and,  conceding  that  that  case  binds  us 
to  the  rule  there  announced  as  applicable  to 
the  language  there  used,  we  cannot  extend 
such  immunity  to  the  language  here  used. 
Nor  is  Vellkanje  v.  Mlllichamp,  67  Wash. 
138, 120  Pac.  876,  also  relied  upon  by  respond- 
ent, an  authority  for  its  contention.  The 
language  there  used  was:  "Tou  will  kindly 
excuse  delay,  caused  by  one  Vellkanje  pre- 
senting us  with  forged  receipts  purporting  to 
be  from  our  agent  at  your  city,  and  trying  to 
collect  your  money  on  them."  It  was  held 
that  this  language  did  not  charge  the  crime 
of  forgery,  or  of  uttering  a  forged  instru- 
ment, because  it  imputed  neither  criminal  in- 
tent nor  gniilty  knowledge.  It  is  evident  that 
the  meaning  of  the  language  there  used  is 
that  one  can  Innocently  make  use  of  a  forged 
instrument,  and  the  mere  fact  of  use  does 
not  Imply  that  the  use  was  made  with  a 
guilty  knowledge  of  the  character  of  the  pa- 
per, nor  with  the  intent  to  commit  a  crime. 


Digitized  by  LjOOQIC 


WtdL)      OERHAK-AMERIOAK  STATE  BA^K  ▼.  SOAP  LAKE  SALTS  B.  OO. 


461 


nor  would  the  law  presnme  gallty  knowledge 
or  criminal  Intent  In  the  absence  of  any 
language  from  which  It  conld  be  legally  In- 
/erred.  As  applied  to  the  case  before  na, 
that  rule  would  mean  that  we  will  not  pre- 
snme the  language  used  In  these  aitlclea  com- 
plained of  has  a  tendency  to  so  expose  plain- 
tiff to  pubUc  ridicule,  contempt,  hatred,  scorn, 
lod  sbame  as  to  make  them  libelous  per  se 
in  tbe  absence  of  language  plainly  indicat- 
ing such  tendency,  or  when  the  words  used 
conld  be  so  used  without  any  such  effect  It 
is  possible  to  pass  a  forged  instrument  with- 
ont  criminal  intent  or  guilty  knowledge;  but 
It  is  not  possible  to  use  the  language  here 
complained  of  without  subjecting  the  one  of 
nbom  it  is  written  to  public  hatred,  con- 
tempt, and  scorn,  or  avoiding  the  belief  that 
sucli  was  the  very  purpose  of  the  publication. 
And  herein  lies  the  manifest  distinction  be- 
tween the  two  cases. 

If  we  are  to  decide  the  question  before  ns 
with  reference  alone  to  our  own  decisions, 
witbout  any  reliance  upon  the  legal  princi- 
ples inrolTed,  reference  might  be  made  to 
Byrne  v.  Funk,  38  Wash.  507,  80  Pac.  772, 
3  Ann.  Cas.  647,  where  it  was  held  that  a 
publication  calltaig  a  county  comuiissloner 
"a  liar  and  poltroon"  was  libelous  per  se.  Al- 
so Qulnn  y.  Review  Publishing  Co.,  66  Wash. 
69.  104  Pac.  181,  133  Am.  St  Rep.  1016,  10 
Ann.  Cas.  1077,  where  an  article  charging 
one  with  being  party  to  a  system  of  munici- 
pal jobbery  and  graft  was  held  libelous  per 
se;  and  Lathrop  v.  Sundberg,  where  a  let- 
ter insinuating  that  a  physician  was  not  a 
reputable  physician,  and  classing  him  with 
criminal  practitioners,  patent  medicine  fakirs, 
and  quacks,  was  held  actionable  without  any 
charge  of  special  damage.  True,  in  each  of 
those  cases  it  might  be  said  the  charge  was 
made  concerning  an  individual  in  his  official 
or  professional  capacity,  and  that  words  so 
used  might  be  held  to  be  libelous  per  se 
when  they  would  not  be  so  held  if  written  of 
one  In  his  Individual  capacity.  Conceding 
such  a  rule,  those  cases  more  than  support 
onr  view  that  the  language  here  used  Is  ac- 
tionable without  allegation  or  proof  of  spe- 
cial damages.  We  cannot  escape  the  convic- 
tion that  the  respondent's  demurrer  should 
have  been  overruled. 
The  Judgment  is  reversed. 

CROW,  C.  J.,  and  FDLLERTON,  MOUNT, 
and  PARB3!R,  JJ.,  concur. 


GERMAN-AMERICAN    STATE    BANK    v. 

SOAP  LAKE  SALTS  REMEOT  CO. 

et  aL 

(Supreme  Conrt  of  Washington.    Jan.  8,  1014.) 

1.  CoBPOBAnORB      (I      228*)  —  LlABIUTT      OF 

•Stockholders  —  Unpaid  Stock  Subscbip- 

TION. 

Where  snbscribers  to  the  capital  stock  of 
a  corporation  acquired  it  for  a  nominal  con- 


sideration, on  its  insolvency  they  were  liable  to 
its  creditors  on  their  unpaid  subscriptions. 

[Ed.  Note.— For  other  cases,  gee  Corporations, 
Cent  Di«.  »  874,  878;    Dec.  Dig.  f  228.»] 

2.  Barks  and  Banking  H  116*)— Knowl- 
EDQB  OF  Officers  —  Action  on  Unpaid 
Stock  Subscription  of  Debtor  Corpora- 
tion. 

Where  the  president  and  cashier  of  a  bank 
were  stockholders  of  a  corporation  when  tbe 
bank  permitted  tbe  corporation  to  overdraw, 
the  bank  was  not  chargeable  with  tbe  knowl- 
edge of  such  oflicerg  that  corporate  stock  in  the 
hands  of  stockholders  liad  not  been  paid  for, 
80  as  to  deprive  it  of  its  right  to  enforce  the 
statutory    liability    of   such    stockholders. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  282-287;  Dec.  Dig.  i 
116.*] 

Department  1.  Appeal  from  Superior 
Court,  Grant  County;   R.  S.  Steiner,  Judge. 

Action  by  the  Qerman-American  State 
Bank,  a  corporation,  against  the  Soap  Laka 
Salts  Remedy  Company,  a  corporation,  and 
others.  From  a  Judgment  for  defendants, 
plalntUT  apijeals.     Reversed  and  remanded. 

Voorheee  A  Canfleld,  of  Spokane,  for  appel- 
lant Vauderveer  ft  Cummings  and  H. 
McC.  BilUngsley,  aU  of  SeatUe,  for  re- 
spondents. 

CROW,  C.  J.  Action  by  the  German-Ameri- 
can State  Bank,  a  corporation,  upon  two 
pronUssoiy  notes  executed  by  the  Soap  Lake 
Salts  Remedy  Company,  a  corporation,  and  to 
recover  from  C.  H.  Clodius,  A.  O.  Kuck,  J.  W. 
McBumey,  and  H.  £.  Christensen  their  un- 
paid subscription  to  tbe  capital  stock  of  the 
defendant  corporation.  The  defendant  cor- 
poration tpteiposed  a  demurrer  to  the  com- 
plaint, which  was  overruled,  and,  after  its 
failure  to  farther  plead,  plalntifT  claimed  a 
default  The  remaining  defendants  answer- 
ed separately.  At  the  close  of  plaintUTs  evi- 
dence a  nonsuit  was  entered  as  to  each  and 
all  of  the  defendants.  Tbe  plaintiff  has  ap- 
pealed. 

Pending  tbe  appeal,  H.  B.  Christensen  died 
testate,  and  J.  W.  McBumey,  his  executor, 
has  been  substituted  as  respondent  As  Mc- 
Bumey is  a  respondent  In  his  personal  ca- 
pacity, we  will  refer  to  Christensen  as  a  re- 
spondent in  all  matters  which  prior  to  his 
decease  affected  him. 

[1]  About  June,  1907,  a  corporation  known 
as  the  Soap  Lake  Salts  ft  Oil  Company, 
hereafter  called  the  oil  company,  was  organ- 
ized with  a  capital  stock  of  $50,000;  respond- 
ents J.  W.  McBurney,  C.  H.  Clodius,  A.  O. 
Kuck,  and  H.  EX  Christensen  being  a  portion 
of  the  stockholders.  After  continuing  for 
about  a  year,  it  proved  an  unprofitable  con- 
cern, doing  a  business  of  about  $500  a  mouth, 
with  operating  expenses  largely  in  excess 
thereof.  It  incurred  a  number  of  liabilities 
wlilch  it  could  not  pay,  including  an  indebt- 
edness of  about  $1,500  to  the  appellant  bank 
in  the  form  of  an  overdraft.  The  stockhold- 
ers and  trustees  thereupon  determined  to  or- 


*For  other  casea  lee  same  topic  sad  section  NUMBER  In  Dee.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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ganlze  a  new  cotporatlon,  to  be  known  aa 
the  Soap  Lake  Salta  Remedy  Company,  here- 
after called  the  remedy  company,  one  of  the 
respondents  herein.  The  remedy  company 
was  Incorporated  for  $200,000,  and  one  Miss 
M.  E.  Wagner,  a  stenographer  and  employ^ 
of  one  of  the  respondents,  subscribed  for  Its 
entire  capital  stock,  with  the  exception  of 
about  six  shares,  which  were  subscribed  by 
the  incorporators.  All  assets  of  the  oil  com- 
pany were  conveyed  to  Miss  Wagner,  who 
forthwith  conveyed  the  same  to  the  remedy 
company  in  fnll  payment  of  her  stock  sub- 
scription. Stockholders  in  the  oil  company 
thereupon  surrendered  their  stock  in  that 
company  to  Miss  Wagner  and  received  in  ex- 
change a  proportionate  amount  of  stock  in 
the  remedy  company.  Respondents  Clodius 
and  Christensen,  president  and  cashier  of  the 
appellant  bank,  as  such  extended  credit  to 
the  oil  company  by  permitting  the  overdraft 
above  mentioned.  This  overdraft  seems  to 
have  been  assumed  by  the  remedy  company, 
which  Increased  it  until  it  reached  $2,104.08. 
On  November  24,  1908^  the  remedy  company, 
to  decrease  this  overdraft,  executed  and  de- 
livered to  the  appellant  bank  its  promissory 
note  for  $2,000;  the  same  being  one  of  the 
notes  upon  which  this  action  is  based. 
Thereafter  the  remedy  company  again  over- 
drew its  account  with  the  appellant  bank, 
and  on  December  10,  1909,  in  settlement,  ex- 
ecuted and  delivered  to  the  appellant  its 
second  promissory  note  for  $1,840.55;  the 
same  being  the  second  note  upon  which  this 
action  is  based.  The  assets  which  the  oil 
company  eonveyed  to  Miss  Wafuer,  and 
which  she  in  turn  conveyed  to  the  remedy 
company,  included  153  acres  of  land  in  Grant 
county  of  the  value  of  about  $6,000,  subject 
to  an  unpaid  purchase-money  mortgage  for 
$5,000,  and  further  consisted  of  certain  per- 
sonal property  of  a  total  value  not  exceed- 
ing $500.  It  is  conceded  that  the  remedy 
company  has  ceased  dofng  business;  that  it 
has  lost  the  real  estate  in  a  foreclosure  pro- 
ceeding ;  that  its  other  assets  are  practically 
valueless ;  that  it  is  insolvent;  and  that  ap- 
pellant cannot  recover  on  its  notes,  unless  it 
can  recover  from  the  respondent  stockholders, 
on  their  unpaid  stock  subscriptions.  It  is  not 
necessary  to  enter  upon  a  minute  statement 
of  the  facts  or  detail  the  number  of  shares 
of  stock  held  by  each  respondent  in  the  reme- 
dy company.  It  may  be  mentioned  that  stock 
of  the  face  value  of  about  $76,000  was  turned 
Into  the  treasury  of  the  remedy  company  to 
be  held  and  sold  as  treasury  stock.  We  are 
satisfied  the  evidence  was  sufficient  to  show 
that  respondents  were  subscribers  to  their 
stock;  that  they  acquired  the  same  with  full 
knowledge  of  all  the  transactions  and  deal- 
ings involved  in  the  organization  of  the  reme- 
dy company;  and  that  nothing  more  than  a 
nominal  consideration  was  paid  by  them  for 
the  stock  which  they  now  hold.  Their  liabil- 
ity to  creditors  of  the  Insolvent  corporation. 


upon  their  unpaid  stock  subscriptions,  is  well 
established  by  former  rulings  of  this  court 
Adamant  Mfg.  Co.  v.  Wallace,  16  Wash.  614, 
48  Pac.  415;  Dunlap  v.  Rauch,  24  Wash.  620, 
64  Pac.  807;  Davies  v.  Rail,  64  Wash.  282, 
116  Paa  833;  Grady  t.  Graham,  64  Wash. 
436,  lie  Pac  1098,  36  U  R.  A.  (N.  S.)  177; 
Lantz  V.  Moeller,  136  Pac.  687. 

The  evidence  in  this  case  convinces  us  that 
the  subscribed  capital  stock  now  held  by  re- 
spondents bas  never  bem  paid  either  in  cash 
or  in  property  of  an  equivalent  value. 

In  the  Adamant  Manufacturing  Co.  Case, 
supra,  the  late  Chief  Justice  Dunbar  said: 
"It  must  necessarily  follow,  for  the  protec- 
tion of  creditors  who  dealt  with  these  corpo- 
rations, that  the  stock  subscribed  for  must 
be  paid  in  cash  or  in  property  of  an  equivalent 
value.    In  other  words,  the  corporation  must 
be  in  the  actual  condition  which  It  represents 
itself  to  be  in  financially.    It  it  were  allowed 
to  hold  itself  out  as  having  a  capital  stock 
of  $100,000,  when  in  reality  the  capital  stock, 
which  is  and  must  be,  under  the  theory  of 
the  law,  assets  in  the  hands  of  the  corpora- 
tion, is  worth  only  one-half  that  amount,  the 
corporation  is  to  that  extent  doing  business 
under  false  colors  and  is  obtaining  credit  up- 
on the  faith  of  an  asserted  estate  which  Is 
purely  fictitious.    And  where,  by  any  arrange- 
ment between  the  shareholders  and  the  cor- 
poration, the  stock  is  issued  as  fuUy  paid  up 
when  in  fact  it  has  not  been  paid  to  the 
full  amount  of  its  face  value,  but  has  been 
paid  in  property  of  a  fictitious  or  inflated  val- 
ue^ a  court  of  equity  will  compel  a  payment 
by  the  stockholder  for  the  benefit  of  the  cred- 
itor who  has  dealt  with  the  corporation  rely- 
ing upon  the  asserted  value  of  Its  assets  to 
the  full  amount  or  face  value  of  the  stock. 
Such  Is  almost  the  universal  holding  of  the 
courts  of  the  present  day.    See  First  Nation- 
al Bank  v.  Gustln,  etc.  Mining  Co.,  42  Minn. 
327,  44  N.  W.  198,  6  L.  R.  A.  676,  18  Am.  St. 
Rep.  610;    Taylor,  Private  Corporations,  { 
702.    The  latter  authority  lays  down  the  rule 
as  follows:  'To  issue  shares  as  fully  paid  up 
for  property  known  to  the  corporation  and 
the  shareholder  receiving  them    to    be   ma- 
terially below  their  par  value  Is  a  fraud  on 
creditors,  for  whose  benefit  the  shareholder,  to 
whom  the  shares  are  Issued,  'inay  be  compel- 
led to  make  up  the  difference.' " 

In  view  of  the  respondents'  statements,  we 
find  it  unnecessary  to  discuss  their  liability 
under  the  facts  shown.  In  their  answering 
brief  they  say:  "Now  it  is  not  contended 
here,  nor  has  it  ever  been  contended,  that 
Miss  Wagner  paid  the  full  face  value  of  her 
stock.  It  Is  not  contended  here,  nor  has  It 
ever  been  contended,  that  the  assets  of  the 
old  company  were  worth  $200,000,  or  any- 
thing like  such  sum.  The  tradb-marks,  the 
patents,  and  the  good  will  had  a  purely  spec- 
ulative value,  and  it  was  the  hope  of  the 
stockholders  in  the  old  company  that  the  sale 
of  the  76,000  shares  of  treasury  atock  would 
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glre  tbe  new  company  a  working  capital  to 
cuTj  Its  enteiprlae  to  snccess.  It  U  not  con- 
tended here,  nor  has  It  ever  been  contoided, 
tbat  the  property  transferred  to  the  new  com- 
pany had  a  present  worth  of  $200,000;  but 
It  is  contended  that  no  fraud  was  Intended 
or  acoompllsbed  npon  any  of  tbe  creditors 
of  Uie  Soap  Lake  Salts  Remedy  Comitany, 
and  partlcnlarly  the  appellant  bank." 

[2]  It  Is  conceded   that  the  reqwndents 
Clodlns  and  ChrUtenaen   were  respectively 
president  and  cashier  of  the  ai^>ellant  bank. 
As  they  were  also  stockholders  In  the  rem- 
edy company,  the  respondents  contend  that 
tbey  had  full  knowledge  of  Its  organization, 
lii8t(H7,    and    assets    and    condition;     that 
through  than  the  appellant  bank  had  such 
knowledge,  as  thdr  knowledge  was  that  of 
tbe  bank;  that  tbe  bank  did  not  rely  npon 
the  stock  sabscrlptltmB  In  extending  credit; 
that  It  has  not  been  defrauded;  and  that  it 
cannot  recover  In  this  action.    In  their  brief 
respondents  say:    "The  respondents'  answer 
frankly  stated  that  tbe  old  company  could 
not  meet  Its  obligations,  and  that  the  sole 
object  of  the  new  organization  was  to  obtain 
funds  from  the  sale  of  stock  to  pay  off  the 
debts  of  tbe  old  company  and  continue  the 
business.     The  entire  metbod,  tbe  objects, 
and  imrposes  of  the  new  organtsatlon  were 
given  in  detail.    Tbe  sole  defense  urged,  was 
that  the  ai^iellant  In  extending  credit  to  tbe 
new  company  bad  full  knowledge  of  all  the 
facts  and  had  not  only  consented  to  tbe  re- 
organization and  consented  to  look  to  the 
new  company   for  the  Indebtedness  of  tbe 
old,  but  that  In  extending  credit  to  tbe  new 
company  It  had  agreed  to  rely  'entirely  upon 
tbe  real  and  existing  assets,  and  upon  tbe 
prospects  of  tbe  Soap  Lake  Salts  Bemedy 
Company,  and  not  upon  any  contingent  lia- 
bility, real  or  supposed   of  the  stockhold- 
ers of  the  Soap  Lake  Salts  &  Oil  Company, 
who  had  accepted  the  stock  of  tbe  Soap  Lake 
Salts  Bemedy  Company  under  the  dream- 
stances  hereinbefore  mentioned  and  descril)- 
ed.'"    Bespondents  rely  on  the  rule  that  If 
a  person,  In  dealing  with  a  corporation,  ex- 
tends credit  to  It,  knowing  that  Its  capital 
stock  has  been  issued  in  exchange  for  prop- 
erty of  less  than  its  par  value,  he  cannot 
thereafter  recover  from  the  Individual  stock- 
holders. 

Appellant,  while  conceding  tbe  rule  that 
whatever  la  known  to  the  managing  officers 
of  the  corporation  is  known  to  the  corpora- 
tion Itself,  Insists  upon  an  exception,  which 
it  now  Invokes  to  the  effect  that  when  an  of- 
ficer of  a  corporation  Is  engaged  In  perpe- 
trating a  fraud  on  his  corporation,  or  is 
dealing  with  it  for  his  own  personal  profit  or 
interest,  the  knowledge  which  he  possesses 
win  not  be  Imputed  to  the  corporation. 
There  was  evidence  sufficient  to  show  that 
Clodlns  and  Chrlstensen  were  active  partici- 
pants in  the  organization  of  the  remedy  com- 
pany; that  they  knew  all  transactions  by 
which  Its  stock  was  Issued  In  exchange  for 


the  comparatively  worthless  assets  of  the  old 
corporation;  that  having  thus  participated, 
and  having  such  knowledge,  tbey  became 
stockholdere  In  the  remedy  company  and  con- 
tinued at  all  times  to  bold  their  stock ;  that 
they  were  stockholders  In  the  old  company ; 
and  that  they,  as  president  and  cashier  of 
the  appellant  bank,  permitted  the  overdrafts. 
There  was  also  evidence  that  the  bank  had 
seven  other  trustees;  two  of  whom  testified 
that  tbey  had  no  knowledge  of  the  overdraft 
or  the  notes  of  tbe  remedy  company.  No 
showing  was  made  as  to  what  knowledge.  If 
any,  tbe  other  trustees  had,  nor  Is  there  any 
evidence  that  any  of  tbe  trustees  other  than 
Clodlus  and  Chrlstensen  knew  whether  the 
stock  BubscrlptionB  of  the  remedy  company 
were  paid  or  unpaid.  It  Is  difficult  to  con- 
ceive tbat  any  board  of  trustees  would  have 
approved  or  ratified  the  overdraft  had  tbey 
been  familiar  with  the  financial  condition 
of  tbe  remedy  company.  Clodlns  and  Chrls- 
tensen were  Interested  In  securing  funds  for 
tbe  remedy  comi>any  to  Insure  its  continu- 
ance In  business.  Being  thus  Interested, 
tbeiT  conduct  as  president  and  cashier  of  the 
bank.  In  permitting  tbe  overdraft,  cannot 
now  be  taken  advantage  of  by  themselves  or 
other  stockholders  of  the  remedy  company 
without  further  pnot  of  knowledge  on  the 
part  of  tbe  bank  than  Is  disclosed  by  the  rec- 
ord. Upon  the  facts  shown,  their  knowledge, 
which  tbey  obtained  as  Interested  parties 
and  stockholders  In  the  remedy  company, 
will  not  be  Imputed  to  tbe  appellant  bank  or 
deprive  It  of  tbe  right  to  seek  relief  by  en- 
forcing the  statutory  liability  of  the  sub- 
scribing stocl^olders  of  the  remedy  com- 
pany. 

Although  the  facts  involved  are  not  en- 
tirely similar,  we  regard  the  announcement 
of  this  court  In  Mooney  v.  Mooney  Co., 
71  Wash.  258,  128  Fac  225,  as  applicable 
to  this  case.  We  there  said:  "The  respond- 
ent will  be  presumed  to  Imow  that  an  officer 
In  a  corporation,  however  extensive  his  ap- 
parent authority  may  be,  may  not  bind  his 
principal  In  a  matter  In  which  he  is  adverse- 
ly Interested.  Mooney  could  not  at  the  same 
time  act  for  himself  and  for  his  principal 
without  the  full  knowledge  and  free  consent 
of  the  principal.  O'Conner  MIn.,  etc.,  Co.  v. 
Coosa  Furnace  Co.,  05  Ala.  614,  19  South. 
290,  36  Am.  St  Bep.  251;  GaUery  v.  Nation- 
al Ex.  Bank,  41  Mich.  168,  2  N.  W.  193,  32 
Am.  Bep.  149.  An  officer  who  receives  the 
note  or  other  obligation  of  a  corporation  in 
payment  of  the  personal  debt  of  an  officer 
with  whom  he  deals  does  so  at  his  peril. 
The  reason  Is  that  such  a  transaction  Is  not 
In  the  regular  course  but  is  presumptively 
ultra  vires." 

We  are  not  unmlndhil  of  the  fact  that  the 
overdrafts  continuously  appeared  on  tbe 
bank  books,  that  the  trustees  had  access  to 
these  books,  that  all  of  the  trustees  did  not 
testify,  and  that  only  two  did  testify,  deny- 
ing knowledge  of  tbe  affairs  of  the  remedy 
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company;  yet  there  Is  no  evidence  that  Clod- 
lus  and  Cbristensen  communicated  to  the 
bank,  or  any  of  Its  officers,  the  knowledge 
which  they  possessed.  On  the  contrary,  the 
indications  seem  to  be,  and  the  natural  pre- 
sumption under  the  circumstances  would  be, 
that  they  did  not  do  so,  and  that  the  other 
officers  of  the  bank,  if  they  had  notice  of  the 
OTerdrafts,  were  relying  on  the  $200,000  sub- 
scribed capital  stock  of  the  remedy  company 
as  a  trust  fund  to  secure  all  of  its  llablUties. 

Upon  the  record,  we  hold  there  was  suffi- 
cient evidence  to  sustain  a  recovery  against 
the  respondent  stockholders,  in  the  absence 
of  any  defense  or  evidence  to  the  contrary. 

The  motion  for  a  nonsuit  should  have  been 
denied  as  to  each  and  all  of  the  defendants. 
The  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

MOUNT,  CHADWICK,  GOSB,  and  PAKK- 
BB,  JJ.,  concur. 


DAVIS  V.  NORTHERN  PAO.  RT.  CO. 

(Supreme  Court  of  Washington.     Jan.  2, 
1914.) 

1.  Cabbixbs   (§    155*)— LiMiTKn    LtABiLirr— 
CoNXBACTS— Validity. 

A  shipper  who  signs  a  contract  limiting 
the  carrier's  liability,  after  seeing  that  the 
goods  were  properly  described  therein,  but 
without  reading  the  entire  contract,  is  bound 
thereby  in  the  absence  of  any  fraud  practic- 
ed by  the  carrier's  agent. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  677,  679,  682-685,  691-696; 
Dec  Dig.  S  166.»] 

2.  Cabriebs   (|    154*)— Limited    Liability— 
contbacts — validity. 

A  shipper  who  is  bound  by  a  limited  lia- 
bility clause  in  a  contract  of  shipment,  made  in 
consequence  of  a  lower  rate,  is  chargeable 
with  notice  that  the  limited  liability  clause  was 
executed  in  consideration  of  the  diarge  of  the 
lower  rate. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  641-646,  667;  Dec.  Dig.  §  154.*] 

8.   CABBIEBd    (S    161*)— CABBIAOE    OF   FBEIQHT 

— Contbaots. 

Where  a  shipper  of  freight  under  a  limit- 
ed liability  contract,  made,  while  the  freight 
was  in.  the  possesBion  of  a  carrier,  a  contract 
for  the  transportation  of  the  freight  from  one 
destination  to  another,  the  new  contract  was 
only  ancillary  to  the  original  contract,  and  did 
not  affect  the  limited  liability  therein  provid- 
ed for. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  672,  673,  674-676,  680,  681,  687- 
690;    Dec.  Dig.  g  151.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County ;   King  Dykeman,  Judge. 

Action  by  F.  L.  Davis  against  the  Northern 
Pacific  Railway  Company.  From  a  judgment 
for  defendant,  plaintifF  appeals.    Affirmed. 

O.  E.  Sauter  and  Edward  Judd,  both  of 
Seattle,  for  appellant.  C.  H.  Winders,  of 
Seattle,  tor  respondent 

CHADWICK,  J,  On  June  18,  1909,  plain- 
tiff tendered  some  Irazes  and  one  bundle  of 


goods  to  the  agent  of  tbe  defendant  at  Mc- 
Murray,  WaslL,  for  shipment  to  Willow  City, 
N.  D.,  a  place  on  the  line  of  the  Great  North- 
em  Railway  Company ;  it  being  a  connecting 
carrier.     The    agent    could    not    give   the 
through  rate  on  the  goods.    These  he  had  to 
obtain  by  wire  from  headquarters.    Some  de- 
lay followed,  and,  pending  notice  of  the  rate, 
plaintiff  signed  a  limited  liability  contract, 
releasing  the  goods  to  a  valuation  of  fa  per 
100  pounds'  weight     He  then  went  on  his 
way,  leaving  the  goods  to  follow.    The  goods 
were  shipped  in  a  few  days  to  Everett,  but 
were  not  received   by  the  Great  Northern 
Railway  Company  for  the  reason  that  the 
freight  had  not  been  prepaid.    Plaintiff  after- 
wards ordered  the  goods  held  pending  his  de- 
cision as  to  forwarding  the  goods  to  another 
place.    Thereafter  he  went  to  St  Paul,  and 
through  the  proper  agents  of  the  defendant 
prepaid  the  freight  charges,  and  ordered  the 
goods  forwarded  to  Greensburg,  Ind.    Plain- 
tiff was  given  the  following  receipt:    "St 
Paul,  Minn.,  Oct  20th,  1909.    $53.72.    Receiv- 
ed of  F.  L.  Davis  flfty-three  72/100  doUars 
to  cover  charges  now  against  shipment  H.  H. 
Gds  held  at  Everett,  Wash. — also  prepayment 
for  forwarding  to  Greensburg,  Ind.  and  orig- 
inal shipping  receipt  with  order  to  forward  to 
Greensburg,  Ind.    Shipment  as  per  receipt  con- 
sists of  4  Bzs  H.  H.  Gds,  1  Tool  Chest  Ctd, 
and  1  Bdl.  Matreeses  Wpd.    J.  F.  Horrigan, 
Freight  Claim  Agent"    One  box  failed  to  ar- 
rive at  its  destination,  and  this  action  was 
brought  to  recover  tbe  alleged  value  of  its 
contents.     The  court  found   that   the  lost 
package  did  not  weigh  to  exceed  300  pounds, 
and  entered  judgment  in  the  sum  of  $15,  as 
provided  in  the  release  contract.     Plaintiff 
has  appealed. 

It  Is  insisted  that  plaintiff  Is  entltted  to 
recover  upon  two  grounds:  First,  that  the 
contract  was  not  "fairly  made"  or  "fairly 
agreed  upon,"  in  that  appellant  did  not  know 
that  he  was  releasing  the  value  of  his  goods 
when  he  signed  the  contract,  and  that  the 
contract  is  wanting  in  mutuality;  and,  sec- 
ond, that  appellant  did  not  know  that  there 
were  two  rates,  and  that  he  might  have  ship- 
ped at  a  higher  rate  without  releasing  the 
value  of  tbe  goods. 

[1]  1.  Appellant  relies  upon  the  case  of 
Hill  v.  Northern  Pacific  RaUway  Co,  33 
Wash.  697,  74  Pac  1054.  He  insists  that  he 
has  brought  the  case  within  tbe  exception 
recognized  in  that  case.  The  court  there  said 
that  the  contract  must  be  "fairly  made"  or 
"fairly  agreed  upon."  Appellant  admits  that 
he  made  himself  sufficiently  familiar  with 
the  shipping  bill  and  the  release  to  know 
that  they  accurately  described  his  goods,  and 
he  then  signed  them.  The  evidence  shows 
that  he  did  not  lack  for  time  to  read  and 
understand  the  papers.  No  fraud  or  decdt 
was  practiced  by  the  agent  "Q.  Now,  at 
the  time  you  delivered  those  goods  at  the 
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depot  at  iicliumj,  teU  the  coort,  in  yonr 
own  way,  what  ocCTrred  between  you  and 
the  station  agent  If  there  was  more  than 
one  Interview,  tell  what  It  was,  and  what 
was  said   at   each   interrlew.      (Objection) 

•  •  *  Now,  go  on  and  state  to  the  court 
what  occurred  between  you  and  the  agent, 
and  if  there  was  more  than  one  Interview, 
state  how  many,  and  what  occurred  at  each 
one.  A  I  had  decided  to  ship  the  goods  to 
Willow  Oty,  N.  D.  I  went  down  to  the  de- 
pot and  told  the  agent,  and  I  asked  him,  the 
agent,  what  the  rate  was,  and  he  told  me  he 
didn't  have  it,  but  he  would  get  it  within  a 
few  bonrs.  All  he  had  to  do  was  to  wire  to 
Tacoma.  That  afternoon  or  evening  I  went 
down,  and  he  says :  'I  haven't  got  the  rate, 
bat  I  wlU  surely  have  It  in  the  morning.'  I 
went  home  and  boxed  up  my  goods  and  took 
them  to  the  depot  the  next  morning.  He  had 
not  yet  received  the  rate,  but  thought  he 
guiely  would,  and  he  did  some  growling  at 
that  time,  and  afterwards,  because  they  had 
not  paid  any  attention  to  his  correspondence. 
It  ran  along  that  day,  and  I  went  down  the 
next  morning,  and  he  had  not  yet  received 
the  rate,  holding  me  there  two  or  three  daya 
That  evening  after  supper  I  and  my  son,  who 
worked  with  me,  before  I  turned  the  job  over 
to  him,  who  went  down  and  went  into  the 
depot,  and  he  says:  'I  haven't  got  those 
rates,  but  I  won't  keep  you  any  longer,  I  will 
give  you  a  rate  tor  the  goods,  and  let  you 
go.'  He  wrote  out  the  receipt  and  everything 
was  blank  with  the  exception  of  the  stipu- 
lation (description)  on  the  goods.  I  saw 
that  he  had  the  goods  described  right,  and 
I  went  home  and  left  the  next  morning.  '  Q. 
Was  there  any  conversation  between  you  and 
him  at  that  time  as  to  the  contents  of  the 
agreement?  A.  Not  a  word.  •  •  •  Q. 
Did  you,  at  that  time,  read  the  upper  por- 
tions  of    that    receipt,    or    bill    of    lading? 

•  »  •  A.  No,  I  did  not."  Appellant's  son 
testified  substantially  as  follows:  "I  and 
father  went  down  to  the  depot  to  see  about 
the  rates,  and  the  agent  said  he  didn't  have 
any  rates  for  the  goods ;  told  him  he  would 
give  him  a  release,  not  hold  them  any  longer, 
so  he  could  take  up  his  journey  and  leave, 
and  ship  them;  said  he  would  get  the  rates 
later  on.  •  •  •  Q.  Was  that  all  that  was 
discussed  between  your  father  and  him  about 
what  the  rate  would  be?    A.  Tes,  sir." 

To  permit  plaintiff  to  say  now  that  he  was 
misled  into  signing  a  release,  or  that  he  was 
induced  to  do  so  by  the  agent,  would  be  to 
fly  in  the  teeth  of  the  case  of  Herson  v. 
Northern  Pacific  Railway  Co.,  61  Wash.  450, 
U2  Fac.  609.  In  that  case  we  said:  "The 
fact  that  the  contract  was  not  read  or  ex- 
plained to  the  shipper,  or  that  he  was  asked 
no  questions,  or  that  the  contract  was  signed 
hurriedly,  cannot  be  permitted  to  relieve  the 
respondents  from  its  obligations.  Written 
contracts  will  prove  of  little  avail  if  parties 
can  avoid  the  burdens  imposed  by  signing  in 
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haste  and  dosing  their  eyes  to  tta^  con- 
teuts."  (Courts  must  rely  upon  men  to  make 
their  own  contracts,  and  when  It  is  insisted 
that  a  writing  has  not  been  fairly  made  or 
agreed  upon,  the  testimony  to  overcome  it 
should  be  cogent  and  convincing.  We  find 
nothing  in  the  record  snggeating  that  plaintiff 
did  not  know,  or,  having  the  opportunity, 
might  not  have  known,  all  the  terms  and 
conditions  of  the  contract  signed  by  him.  We 
are  satisfied  with  the  rule  declared  in  the 
Pierson  Case  and  adhere  to  it 

[2]  2.  It  would  seem  that  our  holding  on 
the  first  proposition  disposes  of  the  second 
one  also,  for  if  appellant  had  notice  of  the 
release  clause,  be  was  bound  to  know  that 
there  was  more  than  one  rate,  for  the  re- 
lease  Is  executed  in   consideration   of  the 
charge  of  the  lower  rate.    This  phase  of  the 
case  is  also  covered  by  authority.    The  Su- 
preme Court  of  the  United  States,  in  the 
case  of  Kansas  Southern  Ry.  Co.  v.  Carl,  227 
n.  S.  639,  33  Sup.  Ct  391,  67  L>.  Ed.  683,  has 
passed  squarely  upon  every  question  raised 
by  appellant    In  the  Carl  Case  the  plaintiff 
testified  that  though  he  could  read  and  write 
and  had  signed  the  release  and  had  received 
the  bill  of  lading,  he  had  not  read  or  asked 
any  question  about  them,  and  had  not  been 
given  any  information  as  to  the  contents  of 
either  document,  and  had  no  knowledge  of 
the  existence  of  the  two  rates,  and  if  he  had 
known  of  such  difference  and  the  effect  of 
accepting  the  lower,  he  would  have  paid  the 
higher  rate.    There  was  no  evidence  tending 
to  show  any  misrepresentation,  fraud,  or  de- 
celt,  unless  It  can  be  inferred  from  the  fact 
that  the  company   made  no  explanation  of 
the  rates  or  the  contents  of  either  the  bill  of 
lading  or  the  release.    The  shipper,  as  in 
this  case,  said  that  the  bill  of  lading  was 
handed  to  him  with  the  release,  which  he  was 
asked  to  sign.    The  court  speaking  through 
Justice  Iiurton,   reviewed   the  former  deci- 
sions of  the  court  and  held  that  such  con- 
tracts were  not  contracts  exempting  the  ship- 
per from  damages  resulting  by  reason  of  its 
own  negligence,  and  further:    "The  valua- 
tion declared  or  agreed  upon,  as  evidenced 
by  the  contract  of  shipment,  upon  which  the 
published  tariff  rate  Is  applied,  must  be  con- 
clusive in  an  action  to  recover,  for  loss  or 
damage,  a  greater  sum.    In  saying  this  we 
lay  on  one  side,  as  not  here  involved,  every 
question  which  might  arise  when  it  is  shown 
that  the  carrier  intentionally  connived  with 
the  shipper  to  give  him  an  illegal  rate,  there- 
by  causing  a   discrimination   or   preference 
forbidden  by  the  positive  terms  of  the  act  of 
Congress  and  made  punishable  as  a  crime. 
To  permit  such  a  declared  valuation  to  be 
overthrown  by  evidence  aliunde  the  contract 
for  the  purpose  of  enabling  the  shipper  to 
obtain  a  recovery  in  a  suit  for  loss  or  damage 
In  excess  of  the   maximum  valuation   thus 
fixed,  would  both  encourage  and  reward  un- 
dervaluations, and  bring  about  preferences 
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tmid '  ffiscrlmtnatlons  forbidden  by  tbe  law. 
Such  a  result  would  neither  be  Just  nor  con- 
ducive to  sound  morals  or  wise  policies.  The 
valuation  the  shipper  declares  determines  the 
legal  rate  where  there  are  two  rates  based 
upon  valuation.  He  must  take  nttice  of  the 
rate  applicable,  and  actual  want  of  luiowl- 
edge  is  no  excuse.  The  rate,  when  made  out 
and  filed,  is  notice,  and  its  effect  is  not  lost, 
although  it  is  not  actually  posted  In  the  sta- 
tion. Texas  &  Pacific  Hallway  v.  Mugg,  202 
U.  S.  242  [26  Sup.  Ct  628,  50  L.  Ed.  1011]; 
Caiicago  &  A.  Railway  v.  Kirby,  225  U.  S. 
155  [32  Sup.  Ct.  648,  56  L.  Ed.  1033]." 

[3]  These  authorities  are  decisive  of  this 
case  unless  we  are  to  hold  that  the  payment 
of  the  freight  at  St  Paul  and  the  receipt  here- 
inbefore set  out  are  to  'be  held  as  a  new  or 
an  original  contract  We  are  satisfied  that 
a  new  contract  was  not  within  the  contem- 
plation of  the  parties.  The  goods  had  been 
shipped  and  were  in  legal  effect  In  transit 
The  receipt  was  not  a  new  contract,  but  was 
ancillary  to  and  made  in  an  acknowledg- 
ment of  the  old  contract  The  goods  were 
held  because  the  freight  had  not  been  pre- 
paid, and  because  plaintiff  ordered  them  held 
for  a  time.  The  legal  effect  of  the  St  Paul 
incident  was  a  diversion  of  the  goods  from 
one  destination  to  another.  It  would  be 
highly  technical  to  hold  otherwise,  especial- 
ly so  when  appellant  might,  had  the  goods  all 
arrived  at  Greensburg,  have  resisted  any 
claim  for  an  Increased  freight  charge  by  re- 
ferring to  his  original  contract  No  court 
would  have  denied  him  relief  under  the  facts 
disclosed  in  this  case,  nor  do  we  think  that 
any  court  would  grant  him  relief  if  the  con- 
ditions were  reversed  as  they  are  in  this  case. 

Affirmed. 

CROW,  C,  J.,  and  MAIN,  ELLIS,  and 
GOSE,  JJ.,  concur. 


PORTER  V.  YAKIMA  COUNTY  et  al. 
(Supreme  Court  of  Washington.    Jan.  7,1914.) 

1.  Taxation  (|  607*)— Lien. 

Under  Rem.  &  Bal.  Code,  {  9235,  provid- 
ing that  taxes  from  personal  property  shall  be 
a  lien  upon  all  of  the  property  of  the  person 
assessed,  and  section  9223  providing  that  on 
default  the  county  treasurer  shall  distrain  suf- 
ficient goods  and  chattels  of  the  person  assess- 
ed to  pay  the  taxes,  taxes  for  personal  proper- 
ty are  a  lien  on  all  of  the  property  of  the  tax- 
payer, regardless  of  the  property  for  which 
they  were  assessed. 

[Ed.   Note. — For   other  cases,  see  Taxation, 
Cent  IMg.  {§  937-941;   Dec.  Dig.  §  507.*] 

2.  Taxation  (§  261*)— Asskssment— "Farm." 

Where  the  owner  resided  in  a  different 
county  from  that  in  which  he  leased  land  to 
graze  his  sheep,  the  taxes  upon  the  sheep 
should  be  assessed  in  the  county  in  which  the 
land  on  which  they  were  grazed  was  located, 
under  Rem.  &  Bal.  Code,  |  9125,  providing 
that,  when  the  owner  of  live  stock  does  not 
reside  on  his  farm,  the  property  shall  be  as- 
sessed in  the  county  in  which  the  farm  is  sit- 


uated; the  expression  "farm"  being  ased  in 
its  generic  sense  and  being  as  appUcable  to  a. 
stock  farm  as  to  one  where  grain  is  raised. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  435;   Dec.  Dig.  §  261.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  3,  pp.  2695-2698.] 

Department  1.  Appeal  from  Superior 
Court  Yakima  County;  E.  B.  Preble,  Judge. 

Bill  by  Charles  Porter  against  the  County 
of  Yakima  and  others.  From  a  decree  for 
complainant,  defendants  appeal.    Affirmed. 

Englehart  &  Rigg,  of  North  Yakima,  for 
appellants.  Harold  B.  Gilbert  and  Sydney 
Llvesay,  both  of  North  Yakima,  for  respond- 
ent 


GOSE;  J.  This  Is  a  bill  in  equit?  to  en- 
Join  the  sale  of  certain  sheep  distrained  by 
the  defendants  for  the  purpose  of  enforcing 
the  collection  of  taxes.  The  defendants 
Jointly  demurred  to  the  bill  on  the  ground 
that  it  does  not  state  facts  sufilcient  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
overruled,  and,  the  defendants  having  elected 
to  rest  their  case  upon  tbe  record,  decree 
was  entered  permanently  enjoining  the  sale 
and  directing  tbe  cancellation  of  the  taxes 
upon  tbe  treasurer's  tax  toUa.  The  defend- 
ants have  appealed. 

[1]  The  complaint  alleges  that  the  sheep 
distrained  are  not  the  sheep,  nor  any  part  of 
the  band  of  sheep,  upon  which  the  taxes 
sought  to  be  collected  were  assessed.  Tbe 
statute  (Rem.  &  Bal.  Code,  {  9235)  provides 
that:  "The  taxes  assessed  upon  personal 
property  shall  be  a  lien  upon  all  the  real 
and  personal  property  of  the  person  assess- 
ed, from  and  after  the  date  upon  which  such 
assessment  is  made,  and  no  sale  or  trans- 
fer of  either  real  or  personal  property  shall 
in  any  way  affect  the  lien  for  sucli  taxes 
upon  such  property."  Section  9223  provides 
that  if  personal  property  taxes  are  not  paid 
within  the  time  therein  provided,  after  the 
requisite  notice  has  been  given,  the  county 
treasurer  "shall  distrain  sufficient  goods  and 
chattels  belonging  to  the  person  charged 
with  such  taxes,  if  found  within  the  comity, 
to  pay  the  same,"  together  with  costs  and 
interest  The  first  section  extends  the  lien 
to  all  real  and  personal  property  owned  by 
the  person  assessed  at  the  date  of  the  assess- 
ment Whether  it  expands  or  extends  the 
lien  to  personal  property  not  assessed,  bat 
acquired  subsequent  to  the  assessment  Is 
not  presented  by  the  bill.  The  two  sections, 
when  read  together,  make  It  clear  that  taxes 
upon  personal  property  are  treated  as  tbe 
debt  of  the  person  assessed.  Section  9223 
empowers  the  county  treasurer  to  distrain 
any  of  the  goods  and  chattels  belon^ng  to 
the  person  "charged"  with  the  taxes,  suffi- 
cient in  quantity  to  pay  the  8{ime.  In  mak- 
ing the  distraint  the  treasurer  is  not  limited 
to  the  property  assessed  but  may   distrain 
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any  personal  property  beloogins  to  the  tax 
debtor  within  the  county,  Buffldent  in 
amount  to  meet  the  taxes,  together  with 
costs  and  interest. 

[2]  The  complaint  farther  alleges  that, 
daring  all  the  year  1911,  the  respondent,  a 
married  man,  with  his  family,  resided  at 
North  Yakima  in  Yakima  county ;  that  ho 
and  his  famUy  had  no  other  residence  or 
domicile  during  that  year;  that  during  that 
year  he  had  leased  in  Benton  county,  this 
state,  certain  farm  and  grazing  lands,  to  the 
extent  of  20,000  acres,  which  he  occupied 
and  used  dving  all  of  that  year  as  a  stock 
farm;  that  he  ran  thereon  and  in  connec- 
tion therewith  a  band  of  2,300  head  of  ewes; 
tbat  the  sheep  were  there  fed,  lambed,  and 
sheared;  that  the  farm  was  devoted  ex- 
closirely  to  raising  and  caring  for  the  sheep ; 
tbat  they  were  kept  upon  said  lands  during 
all  the  year  1911,  except  during  the  summer, 
when  they  were  ranged  in  the  high  moun- 
tains for  abont  120  days;  that  the  farm 
was  the  headquarters  for  the  sheep  and 
packing  outfits  .used  in  connection  therewith ; 
and  that  the  sheep  were  not  connected  with 
any  other  farm.  It  is  further  alleged  that, 
daring  the  year  1911,  the  assessor  of  Benton 
connty  duly  assessed  the  sheep;  that  the 
tax  so  assessed  was  $142.08,  wlilch  the  re- 
spondent paid  to  the  coun^  treasurer  of 
Benton  connty;  that  during  the  same  year 
the  assessor  of  Yakima  county  assessed  the 
sheep  in  Yakima  connty;  that  thereafter  a 
tax  was  levied  against  the  sheep  in  that 
cotmty  for  1911,  amounting  to  $168.02;  and 
that  the  respondent  did  not  know  of  the 
assessment  or  levy  of  the  tax  until  after 
the  tax  had  become  delinquent  The  com- 
plaint fnrther  shows  that  the  officers  of  Ya- 
kima county  distrained  100  sheep  in  that 
county,  belonging  to  the  respondent,  and 
that  they  were  proceeding  to  sell  them  to 
satisfy  the  1911  assessment  made  in  Yakima 
connty  upon  the  sheep  which  were  running 
and  assessed  in  Benton  county. 

The  applicable  provisions  of  our  statute 
are  sections  9121  and  9125.  The  former  sec- 
tion provides  that  personal  property,  "except 
such  as  is  required  in  this  chapter  to  be  Hat- 
ed and  assessed  otherwise,  shall '  be  listed 
and  assessed  in  the  county  where  the  owner 
or  agent  resides."  The  latter  section  pro- 
vides: "When  the  ovnier  of  live  stock  or 
other  personal  property  connected  with  a 
farm  does  not  reside  thereon,  the  property 
shall  be  listed  and  assessed  in  the  county 
or  place  where  the  farm  is  situated ;  if  not 
listed  in  sach  county,  then  to  be  taxed  where 
found." 

The  respondent  did  not  reside  on  the  Ben- 
ton county  farm  in  1911.  The  question  to  be 
determined  Is:  What  did  the  Legislature 
mean  by  "farm"?  Clearly  it  was  used  In 
a  generic  rather  than  a  restricted  sense. 
The  meaning  to  be  ascribed  to  this  word  is 
that,  wbere  lire  stock  has  a  home  at  a  farm 


and  the  owner  does  not  reside  there,  it  shall 
be  assessed  in  its  home  county.  Where  a 
tract  of  land,  whether  large  or  small,  lying 
wholly  within  a  single  connty,  is  used  ag  a 
unit  for  the  breeding,  rearing,  and  feeding 
of  stock,  and  the  stock  are  there  kept  during 
the  larger  part  of  the  year,  as  these  sheep 
were  kept  in  Benton  county,  the  tract  is  a 
farm  and  the  stock  is  "connected"" with  a 
fiirm,"  within  the  meaning  of  the  statute. 
A  tract  of  land  devoted  to  the  breeding, 
grazing,  shearing,  and  lambing  of  sheep  is 
a  farm  as  much  as  a  tract  that  is  devoted 
to  the  growing  of  grain  or  to  diversified 
farming.  In  short,  a  tract  may  be  a  farm 
without  the  aid  of  a  plow.  In  common  par- 
lance the  words  "farm"  and  "ranch"  are 
used  Interchangeably.  In  Webster's  New 
International  Dictionary  a  farm  is  defined 
as  a  "plot  or  tract  of  land  devoted  to  the 
raising  of  domestic  or  other  animals;  as,  a 
chicken  farm;  a  fox  farm."  In  Rogers  v. 
Caldwell,  142  IlL  434,  32  N.  E.  691,  the  word 
"farm"  in  a  like  statute  is  defined  as  "a 
body  of  land,  usually  under  one  ownership, 
devoted  to  agriculture,  either  to  raising  of 
crops  or  pasturage,  or  both."  See,  also,  Mur- 
dock  V.  Mnrdock,  38  Utah,  373,  113  Pac.  330; 
Morse  T.  Stanley  County,  26  B.  D.  813,  128 
N.  W.  153;  People  v.  Scheifley,  262  111.  486, 
96  N.  E.  891.  The  obvious  intention  of  the 
lawmakers  was  that  live  stock  should  be. tax- 
ed at  the  home  of  the  stock,  thus  recognbdng 
the  equity  of  the  home  county  to  have  the 
tax. 

The  appellant  cites  In  re  Drake  (D.  O.)  114 
Fed.  229,  and  Commonwealth  v.  Carmalt,  2 
Bin.  (Pa.)  23S.  In  the  Drake  Case  the  ques- 
tion before  the  court  was  whether  Drake 
was  a  person  "engaged  chlefiy  in  farming," 
within  the  meaning  of  the  exemption  clause 
in  the  bankruptcy  statute.  The  court  de- 
fined a  farm  as  "a  tract  devoted  to  cultiva- 
tion under  a  single  control,  whether  it  be 
large  or  small,  Isolated,  or  mnde  up  of  many 
parcels."  In  the  Carmalt  Case  the  court 
said:  "By  a  farm  we  mean  an  indefinite 
quantity  of  land,  some  of  which  is  cultlvat-. 
ed.  Most  farms  contain  parcels  of  land  ar 
plied  to  different  purposes.  Some  are  used 
for  the  cultivation  of  grass,  some  of  grain, 
and  some  remain  in  wood." 

These  definitions  we  apprehend  were  in- 
tended to  be  illustrative  rather  than  com- 
prehensive. The  word  "farm,"  when  con- 
strued with  reference  to  its  context  in  our 
statute  and  so  as  to  effectuate  the  manifest 
Intention  of  the  lawmakers,  must  be  held  to 
embrace  a  t&rm  devoted  exclusively  to  the 
breeding  of  stock.  This  view  makes  it  un- 
necessary and,  in  the  opinion  of  the  majority 
of  the  court,  improper  to  consider  the  other 
questions  suggested. 

The  judgment  is  affirmed. 

CROW,  C.  J.,  and  CHADWICK,  ELLIS, 
and  MAIN,  JJ.,  concur. 
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8CHANEN-BLAIR  CO.  MARBLE  ft  GRAN- 
ITB  WORKS  ▼.  SISTERS  OF  CHARITY 
OF  HOUSE  OF  PROVIDENCE  «t  aL 
(HEINTZ  et  A,  Interreners). 

(Supreme  Court  of  Washington.    Jan.  2, 1914.) 

1.  Pbincipal  and  Agent  (S  101*)— Aiwhob- 
iiT    OF    Agent  —  Architect   Supbbtisiho 

BUILDINQ    CONBTBUCTION. 

An  architect  who  draws  plans  for  a  build- 
ing and  superviaes  its  construction  for  the 
owner  has  no  authority,  express  or  implied,  to 
make  contracts  with  a  subcontractor  binding 
the  owner,  unless  the  owner  has  conferred  on 
him  such  authority. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  |§  255,  256,  330,  346; 
Dec.  Dig.  {  101.*] 

2.  Principal  and  Agent  (§  101*)— Authob- 

ITT. 

Where  a  subcontractor,  with  knowledge  of 
the  default  of  the  principal  contractor,  sup- 
plied materials  and  rendered  services  on  the 
reliance  of  the  statement  of  the  architect  who 
supervised  the  work  for  the  owner  that  no 
legal  remedy  would  be  lost  if  the  subcontrac- 
tor performed  his  contract  with  the  principal 
contractor,  the  subcontractor,  performing  his 
contract,  could  not  rely  thereon  as  a  new 
contract  with  the  owner  made  vrith  the  archi- 
tect as  agent  of  the  owner;  the  latter  having 
no  notice  of  any  alleged  new  contract. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  {{  255,  256,  330,  346; 
Dec  Dig.  I  101.*] 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County;  Donald  McMaster, 
Judge. 

Action  by  the  Schanen-BIalr  Company 
Marble  &  Granite  Works  against  the  Sisters 
of  Charity  of  the  House  of  Providence  In 
the  Territory,  now  State,  of  Washington 
and  others,  in  which  O.  E.  Helntz  and  others 
Interrene.  From  a  Judgment  denying  relief 
to  intervener  O.  B.  Hdntz,  he  appeals.  Af- 
firmed. 

B.  v.  LIttlefleld  and  Huntington  ft  Wllaon, 
all  of  Portland,  Or.,  for  appellant  Connor 
ft  Aiken  and  Miller,  Crass  &  Wilkinson,  all 
of  Vancouver,  for  respondent 

CHADWICK,  J.  Th^  appellant  O.  B. 
Heintz  brought  an  action  to  foreclose  a  sab- 
contractor's  lien  upon  a  certain  building  con- 
structed at  Vancouver,  Wash.,  by  the  re- 
spondent Sisters  of  Charity  of  the  House  of 
Providence,  a  corporation.  The  principal 
contractors,  Moore  ft  Hardin,  defaulted  while 
the  work  was  going  on.  Appellant  performed 
his  contract  and  filed  a  lien  for  the  balance 
of  the  amount  due  him  under  the  contract 
It  appeared  upon  the  trial  that  plalntlfC  had 
not  given  the  notice  required  by  statute,  and 
for  that  reason  his  Hen  failed  under  the  au- 
thority of  the  following  cases:  Hallett  t. 
PhllUps,  73  Wash.  457, 132  Pac.  51;  Flnley  t. 
Tagholm,  62  Wash.  341,  113  Pac.  1083.  Ap- 
pellant has  not  appealed  from  this  ruling  of 
the  court  but  does  insist  that  he  is  entitled  to 
a  personal  Judgment  against  the  corporation 
Sisters  of  Charity  of  the  House  of  Provi- 


denoe  under  section  1141,  Bem.  ft  BaL  Code, 
and  the  following  cases:  Peterson  v.  Dillon, 
27  Wash.  78,  67  Pac.  897;  Padflc  Iron  ft 
Steel  Works  v.  Goerlng,  65  Wash.  149,  104 
Paa  161;  Dolan  ▼.  Cain,  69  Wash.  261,  109 
Paa  1009;  Architectural  Decorating  Co.  v. 
Nlcklason,  66  Wash.  198,  119  Pac.  177. 

[1]  The  right  to  recover  Is  based  upon  the 
testimony  of  appellant,  who  says:  "I  got  one 
payment  from  Moore  &  Hardin  In  Miay,  1910, 
and  we  didn't  receive  any  more,  so  that  in 
the  fall  of  that  same  year  the  architect  call- 
ed me  up  and  asked  me  why  we  didn't  de- 
liver the  balance  of  the  Iron  work.    I  remem- 
ber particularly  what  he  referred   to,   the 
window    gratings    and    the    area    gratings 
around  the  building,  and  I  told  him  I  bad 
heard  Moore  ft  Hardin  were  in  financial  dis- 
tress and  I  didn't  know  whether  to  go  ahead, 
and  he  said,  'I  am  holding  back  enough  mon- 
ey to  protect  the  subcontractors;'    he  said 
$20,000  he  was  holding  back ;  that  was  along 
In  December,  the  last  part,  I  think,  or  some 
time  during  the  month  of  December.    Q.  He 
said  he  was  holding  back  $20,000  to  protect 
the  subcontractors?    A.  Yes,  he  said  he  was 
holding  back  $20,000  to  protect  the  subcon- 
tractors.    Q.  State   whether   or  not  he    re- 
quested yon  to  go  ahead.    A.  Yes,  he  said, 
'Go  ahead  and  finish  the  work;*  and  he  was 
holding  back  that  amount  of  money  to  pro- 
tect us.     Q.  And  did  yoo  go  ahead  on  the 
strength  of  that?    A.  Yes,  we  went  ahead  on 
the  strength  of  that"    And  the  testimony  of 
two   other   subcontractors    who    testified    to 
the  same  circumstance ;  one  of  them  saying: 
"Q.  Did  you  ever  have  any  contract  with  tbe 
architects,  or  either  of  them,  or  with  Sister 
John,   with  regard  to  your  continuing   the 
work?    •    ♦    •    A.  I  don't  know  what  you 
would  call  a  contract    I  had  a  conversation 
with  them  in  regard  to  continuing  work; 
in  fact,  I  Intended  to  quit  work  because   I 
couldn't  get  any  money  to  carry  It  on  and  I 
spoke  to  the  Sisters  and  to  the  architect  In 
regard  to  It,  to  carrying  on  the  work,  and 
they  told  me  to  go  ahead;  that  all  contracts 
and  subcontracts  would  be  paid  in  full." 

A  Judgment  of  nonsuit  was  entered  npon 
the  motion  of  the  defendant  the  Sisters  of 
Charity  of  the  House  of  Provldenoe.  The 
court  below  held,  and  we  believe  properly, 
that  the  showing  was  wholly  InsuflSdent  to 
hold  the  respondent  to  an  original  promise. 
It  had  contracted  for  all  the  work,  and  ap- 
pellant had  become  a  subcontractor,  having 
within  his  power  and  within  his  means  reme- 
dies to  protect  himself  and  secure  the  pay- 
ment of  his  demand.  He  had  notice  of  the 
default  of  the  principal  contractors,  and.  If 
he  had  Intended  to  rely  upon  a  contract  with 
the  respondent.  It  would  seem  that  he  would 
have  contracted  with  it  direct  rather  than 
continue  and  rely  upon  his  lien  as  he  did 
even  up  to  the  time  of  trial. 
The  authority  of  an  ardiitect  Is  not  abso- 
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Inte.  He  Is  bound  by  tbe  general  rules  of 
agency.  It  Is  nowhere  made  to  appear  In  the 
lecord  that  the  architect  had  any  authority 
to  bind  the  respondent  beyond  the  terms  of 
Its  contract  with  the  principal  contractors. 
"Tbe  mere  fact  that  a  person  is  employed  as 
an  architect  does  not  constitute  such  per- 
son a  general  agent  of  his  employer;  his 
powers  as  agent  being  limited  by  the  con- 
tract entered  into  between  them.  Thus,  un- 
less specially  authorized,  he  is  not  entitled 
to  cliange,  alter,  or  modify  the  contract  en- 
tered into  by  the  builder  and  his  employer; 
nor  has  he  any  authority  to  bind  the  owner 
by  contracts  for  any  worlc  done  upon  or  ma- 
terials furnished  for  the  structures  concern- 
ing which  he  is  employed;  nor  is  he  en- 
titled to  receive  notice  of  an  assignment  of 
payments  accmlng  on  tbe  contract  so  as  to 
cbarge  the  owner  with  notice  thereof."  6 
Cyc.  29:  4  BlUott  on  Contracts,  g  S614; 
Lloyd,  Law  of  Building  (2d  Ed.)  H  11.  12. 

In  tbe  absence  of  an  express  contract  or 
compelling  facts.  It  is  never  held  as  a  mat- 
ter of  law  that  an  architect  has  any  implied 
power  to  purchase  materials  or  to  enter  Into 
a  contract  for  or  on  behalf  of  tbe  owner, 
ffis  duties  are  weU  defined  and  well  nnder- 
stood,  and  there  is  nothing  pertaining  to  his 
engagement  that  Is  calcolated  to  mislead  any 
one  dealing  with  him. 

In  Campbell  r.  Day.  90  III.  363,  one  Day 
entered  into  a  contract  to  furnish  material 
for  erecting  and  finishing  a  certain  building. 
The  plans  had  been  prei>ared  by  an  arcliltect 
Tbe  woric  was  to  be  paid  for  from  time  to 
time  as  the  work  progressed.  Tbe  principal 
contractor  let  a  subcontract  to  do  all  the  cut 
(tone  work.  The  subcontractors  did  certain 
work  that  was  not  within  the  terms  of  their 
contract  It  was  contended  that  the  archi- 
tect had  directed  the  work  to  be  done;  that 
the  owner  knew  of  the  change  and  made  no 
objection  thereto.  It  was  held  that  a  con- 
tract having  been  let  to  complete  the  build- 
ing, the  arcUtect  had  no  authority  to  bind 
the  owner  by  any  promise  express  or  im- 
plied. His  duty  was  limited  to  supervision 
and  direction  of  the  work  to  be  done  by  the 
contractor  or  those  acting  nnder  him. 

[2]  It  la  not  shown  that  appellant  ever 
took  the  matter  up  with  the  respondent, 
vhlch.  It  will  be  remembered,  is  a  private 
corporation,  and  it  is  not  shown  that  it  had 
a  manager  or  overseer  about  the  work,  or 
that  notice  of  tbe  alleged  new  contract  came 
directly  or  Indirectly  to  those  in  authority, 
nor  is  appellant  in  a  position  to  claim  that  he 
was  without  notice  of  the  fact  that  the  work 
be  was  doing  had  been  contracted  to  another, 
and  that  until  notice  was  brought  to  the  re- 
vondent  it  bad  a  lawful  right  to  rest  upon 
Its  original  contract 

Ringel  V.  Newman,  69  Wash.  583,  12S  Pac. 
943,  and  Aichltectural  Decorating  Co.  v. 
Nkddason,  supra,  are  not  In  dlsbarmony  with 
the  rule  laid  down  in  this  case.    In  the  Rin- 


gel Case  tbe  agency  could  not  be  disputed. 
The  son  of  tbe  defendant  had  the  construc- 
tion of  a  building  in  charge  for  his  mother, 
who  was  the  owner.  He  was  acting  for  her 
with  full  power.  In  the  Nlcklason  Case  tbe 
court  held  that,  where  tbe  owner  contracts 
directly  for  material,  he  cannot  set  up  as  a 
defense,  tbe  fact  that  duplicate  statements 
of  all  the  materials  furnished  for  the  build- 
ing were  not  sent  or  delivered  to  bim.  Tbe 
authority  of  an  architect  and  the  scope  of  his 
agency  were  not  discussed  in  either  case. 

In  the  case  at  bar,  although  the  architect 
may  have  said  all  that  the  witnesses  say  he 
said,  it  could  not  be  tortured  into  a  personal 
promise  on  the  part  of  the  respondent  Tbe 
architect  went  no  further  than  to  say.  In 
terms  or  by  fair  implication,  that  no  legal 
remedy  would  be  lost  if  appellant  performed 
bis  contract  with  the  principal  contractors. 
He  did  not  make  a  new  contract  for  the  pay- 
ment of  money  or  promise  a  way  to  readi  the 
money  due  on  the  main  contract  that  was 
not  already  possessed  by  appellant.  So  far 
as  tbe  present  record  goes,  respondent  Is  still 
bound  under  Its  contract  to  pay  Moore  ft 
Hardin. 

There  being  no  lien  and  no  personal  prom- 
ise, express  or  implied,  it  follows  that  the 
Judgment  of  tbe  lower  court  Is  affirmed. 

CROW,  0.  J.,  and  OOSE,  ELLIS,  and 
ilAXH,  JJ.,  concur. 


OLDPIBLD  V.  ANGELES  BREWING  ft 
MALTING  CO. 

(Supreme  Court  of  Waabington.    Dec  31, 
1913.) 

1.  Acnoir  (i  38*)— Lardlobo  and  Tenant  (S 
49*)— GONTBACT  TO  Lbasb— Bbkach— Meas- 
UBE  or  Damages. 

Where  defendant  contracted  to  lease  a 
building,  which  plaintiff  "was  to  erect,  for  a 
term  of  five  years  from  the  date  of  its  com- 
pletion, at  a  specified  rental,  and  on  comple- 
tion thereof  defendant  refuBed  to  accept  the 
lease,  there  was  a  single  breach  of  contract, 
for  which  plaintiff  was  entitled  to  recover  in 
a  single  action  the  difference  between  the  ren- 
tal fixed  in  the  contract  and  the  rental  value 
of  the  premises  for  the  term. 

FBd.  Note.— For  other  cases,  see  Action, 
Cent  Dig.Jg  549,  565 ;  Dec.  Dig.  I  38  ;*  Land- 
lord and  Tenant.  Cent  Dig.  g§  117-119;  Dec. 
Dig.  g  49.*] 

2.  LaRDLOBD  and  TiiNANT  (g  49*)— CONTBACI 

TO  Lease  —  Bbeach  —  Rbntai.  Value  ow 

Pbeiusbs. 

In  an  action  for  breach  of  a  contract  to 
accept  a  lease  of  a  bnilding  for  a  certain  term, 
the  value  of  the  lease  for  the  term  at  tbe  time 
of  the  breach  must  be  measured  by  limita- 
tions imposed  that  the  lessee  should  not  use 
or  permit  the  premises  to  be  used  for  any  ille- 
gal or  immoral  purpose,  and  Laws  1909,  c 
134,  S  62,  declaring  that  no  municipal  corpora- 
tion shaU  grant  or  renew  a  license  to  sell 
intoxicating  liquors  within  300  feet  of  any 
armoT7,  etc. 

[Ed.  Note.— For  other  cases,  see  Lanfflord 
and  Tenant  Cent  Dig.  H  117-119:  Dec  Dig. 
g  49.*]  
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3'.  IiANDLORD  AKD  Tenant  (S  49*)— Comteact 
TO  Lease— Bbeach—Vaiub  of  Teem— Evi- 
dence. 

In  an  action  for  breach  of  a  contract  to 
accept  a  lease  of  plaintiff's  building  for  five 
years,  plaintift,  in  order  to  show  the  rental 
value  of  the  premises,  was  not  entitled  to  offer 
testimony  of  such  value  from  period  to  period 
daring  the  term,  e.  g.  from  April,  1909,  to 
April,  1910,  indicating  that  the  rental  value 
had  depreciated  from  year  to  year. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §§  117-119;  Dec.  Dig. 
I  49.*] 

4.  COBPORATIONS  (§  455*)  —  Weitten  Con- 
TBACTS— Execution— AiraHOBiTY    of    Offi- 

CEKS. 

Where  the  authority  of  a  corporation's 
president  and  secretary  to  execute  a  lease  on 
its  behalf  was  denied,  and  the  instrument  was 
not  attested  by  the  corporate  seal,  it  was  not 
admissible  without  evidence  that  such  officers 
had  such  authority,  or  that  their  act  had 
been  ratified  by  the  corporation's  trustee,  or 
that  they  were  estopped  to  deny  such  author- 
ity. 

[Ed,  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  If  1801-1803;  Dec.  Dig.  i 
465.*] 

6.  CoNSTiTDnoNAi,  Law  (j  310*)  —  Com- 
plaint—Amendment— Dub    Pbooess    of 

LiAW. 

Where,  on  breach  of  a  contract  to  accept 
a  lease,  plaintiff  erroneously  sued  for  rent  up 
to  the  commencement  of  the  action,  but  it  was 
held  that  he  could  only  recover  damages  for 
the  breach,  an  amendment  of  the  complaint, 
after  reversal  on  appeal,  so  as  to  allege  a 
cause  of  action  for  such  breach,  was  not  ob- 
jectionable as  depriving  defendant  of  its  prop- 
erty without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Consti- 
tutional Law,  Cent  Dig.  {  931;    Dec  Dig.  { 

6.  Appeal  and  Erbob  (J  1195*)— Decision 
ON  Pbiob  Appeal — Law  of  Case. 

A  decision  on  a  prior  appeal,  in  an  action 
for  breach  of  contract  to  accept  a  lease,  that 
plaintiff  had  but  one  cause  of  action— to  re- 
cover the  difference  between  the  rent  reserv- 
ed and  the  rental  value  of  the  premises  for  the 
term— constituted  the  law  of  the  case  on  re- 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4661^665;  Dec.  IMg.  § 
1195.*] 

Department  1.  Appeal  from  Snperior 
Court  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  James  Oldfleld  against  the  An- 
geles Brewing  &  Malting  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  wltli  directions  to  grant  a  new 
trial. 

Wlliett  &  Oleson,  of  Seattle,  for  appellant 
Charles  P.  Munday,  Walter  S.  Fulton,  and  K. 
L.  Blewett,  all  of  Seattle,  for  respondent 

GOSE,  J.  [1]  This  is  an  action  for  dam- 
ages flowing  from  an  alleged  breach  of  a 
lease.  There  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff.  The  defendant  has 
appealed.  This  Is  the  third  appeal.  See  Old 
field  V.  Angeles  Brewing  &  Malting  Co.,  62 
Wash.  260,  118  Pac  630,  35  L.  R.  A.  (N.  S.) 
426,  Ann.  Cas.  1912C,  1050,  and  Id.,  72  Wash. 


168, 129  Pac.  1098.  A  Iilstory  of  the  litigation 
may  be  found  in  these  cases.  On  September 
24,  1908,  the  respondent  agreed  to  erect  a 
building  npon  certain  described  property  in 
the  city  of  Seattle,  and  to  lease  it  to  the 
appellant  for  the  term  of  five  years,  com- 
mencing upon  the  day  of  the  completion  of 
the  building,  at  a  monthly  rental  of  5350, 
payable  in  advance.  The  appellant  refuged 
to  accept  the  lease.  In  the  first  suit  the  re- 
spondent sought  to  recover  the  rental  stipo- 
lated  in  the  lease  np  to  the  time  of  com- 
mencing his  action.  Upon  the  first  appeal 
we  held  that  the  measure  of  damages  flowing 
from  the  appellant's  repudiation  of  the  lease 
was  the  difference  between  the  rent  reserved 
for  the  term  and  the  reasonable  rental  value 
of  the  premises  during  the  same  period,  say- 
ing, "There  is  but  one  breach,  and  there 
should  be  but  one  recovery  for  that  breach." 
and  that  when  the  appellant  refused  to  take 
possession  of  the  building  and  pay  rent,  a 
cause  of  action  "immediately  arose,  and  the 
measure  of  damages  was  not  the  rent  re- 
served In  the  contract  as  held  by  the  trial 
court  but  the  difference  between  that  sum 
and  the  rental  value  of  the  premises  for  the 
five  years  fixed  in  the  agreement"  On  the 
second  appeal  we  again  said  that  there  was 
"but  one  breach,  and  that  was  complete  and 
final,  going  to  the  whole  contract  It  was 
made  by  the  refusal  to  accept  the  bnlldlng. 
In  such  a  case  the  cause  of  action  Is  entire, 
and  the  measure  of  damages  is  the  loss  suf- 
fered, viz.,  the  difference  between  the  entire 
rent  reserved  and  the  entire  rental  value  for 
the  term." 

In  keeping  with  these  views  the  qnestlon  to 
be  tried  was  this,  was  the  rental  value  of  the 
premises  for  the  term — ^that  is  for  five 
years — ^In  April,  1909,  of  greater  or  less  value 
than  the  rent  reserved  In  the  lease?  If 
the  former,  the  respondent  was  not  dam- 
aged; if  the  latter,  his  damage  was  the  dif- 
ference between  the  two  amounts  to  be  fixed 
at  the  time  the  breach  occurred.  That  this 
is  the  true  measure  of  damages  is  the  logic 
of  I>oth  of  these  cases.  It  is  also  the  rule 
supported  by  the  great  weight  of  authority. 
Greene  v.  WllUams,  46  111.  207;  Snodgrass, 
etc.,  V.  Reynolds,  79  Ala.  452,  58  Am.  Bep. 
601;  Tyson  v.  Chestnut  118  Ala.  387,  24 
South.  73;  Minneapolis  Base  Ball  Club  v. 
City  Bank,  74  Minn.  98,  76  N.  W.  1024; 
James  v.  Eibler's  Adm'r,  94  Va.  165,  28  S. 
E.  417.  In  Greene  v.  Williams  and  Snodgrass, 
etc,  V.  Reynolds,  this  rule  was  announced  In 
a  suit  by  the  lessee  against  the  lessor  for 
the  refusal  of  the  latter  to  put  the  former 
in  possession.  In  Tyson  v.  Chestnut  the  same 
rule  was  announced,  where  the  lessee  had 
been  evicted  by  the  bolder  of  the  paramount 
title.  In  Minneapolis,  etc.,  v.  City  Bank 
and  James  v.  Kibler's  Adm'r,  the  same  rule 
was  declared  In  a  suit  by  the  lessor  for  the 
breach  of  the  lease  by  the  lessee.  In  the 
leading    case    of    Masterton    v.    Mayor    of 
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Brooklyn,  7  HIU  (N.  Y.)  61.  42  Am.  Dec. 
38,  a  salt  to  recover  damages  for  a  breach  of 
contract  to  receive  and  pay  for  an  article  of 
personal  property,  the  rule  was  tbns  stated: 
"Where  the  contract,  as  in  this  case,  is  bro- 
ken before  the  arrival  of  the  time  for  fall 
performaDce,  and  the  opposite  party  electa  to 
consider  it  in  that  Ugbt,  the  market  price  on 
the  day  of  the  breach  is  to  govern  in  the 
ossessmott  of  damages.  In  other  words,  the 
damages  are  to  be  settled  and  ascertained 
according  to  the  existing  state  of  the  market 
at  tbe  time  the  cause  of  action  arose,  and  not 
at  the  time  fixed  for  full  performance."  In 
Hopkins  V.  Lee,  6  Wheat  100,  6  L.  Ed.  218, 
a  suit  by  the  vendee  for  damages  for  the  re- 
fusal of  the  vendor  to  carry  out  his  execu- 
tory contract  for  the  sale  of  land,  the  same 
inle  was  announced  in  the  following  lan- 
guage: "The  rule  is  settled  in  this  court  that, 
in  an  action  by  the  vendee  for  a  breach  of 
contract  on  the  part  of  the  vendor,  for  not 
delivering  the  article,  the  measure  of  dam- 
ages is  its  price  at  the  time  of  the  breach." 
The  same  principle  was  announced  in  the 
following  cases:  Kempner  v.  Cohn,  47  Ark. 
619, 1  S.  W.  869,  58  Am.  Rep.  775;  Flummer 
V.  BIgdon.  78  III.  222,  20  Am.  R^.  261 ;  Pu- 
terbaugh  v.  Puterbaugh,  7  Ind.  App.  280,  33 
-N.  E.  808,  34  N.  B.  611;  Doherty  v.  Dolan,  65 
Ma  87,  20  Am.  Rep.  677 ;  Hawk  v.  Pine  Lum- 
ber Co.,  149  N.  C.  10,  62  S.  B.  752. 

This  doctrine  is  in  harmony  with  the  ex- 
pressions of  this  court  upon  kindred  ques- 
tions. In  trover  we  have  held  that  the  meas- 
nre  of  damages  is  the  market  value  of  the 
article  at  the  time  and  place  of  conversion, 
with  legal  interest  McSorley  v.  Bullock,  62 
Wash.  140,  113  Pac.  279;  Hetrick  v.  Smith, 
67  Wash.  664,  122  Paa  363;  Hofreiter  v. 
Schwabland,  72  Wash.  814,  130  Pac.  364. 

[2]  It  seems  proper  to  observe  that  the 
lease  provides  that  "the  lessee  shall  not  con- 
dnc^  or  carry  on  on  said  premises  or  suffer 
or  permit  to  be  carried  on  thereon  any  il- 
legal or  Immoral  business,  or  suffer  or  permit 
said  premises  to  be  used  for  any  illegal  or 
immoral  purposes."  Section  62,  p.  467,  Laws 
of  1909,  provides  that  no  municipal  corpora- 
tion shall  grant  or  renew  a  license  to  any  one 
for  the  sale  of  intoxicating  or  spirituous 
liquors  or  beverages  within  a  distance  of 
300  feet  from  any  armory,  etc  If  tills 
property  Is  vrtthin  800  feet  from  an  armory, 
the  limitation  applies,  and  that  fact  may  be 
shown.  In  short  tlie  question  Is  the  value 
of  the  lease  for  the  term  at  the  time  of 
the  alleged  breach,  measured  by  these  limita- 
tiona 

[3]  The  respondent,  over  the  objection  of 
the  ai>pellant  was  permitted  to  offer  testi- 
mony as  to  the  rental  value  of  the  premises 
from  period  to  period  daring  the  term — that 
is,  from  April,  1900,  to  April,  1910,  and  so  on 
during  the  continuance  of  the  leasebold 
term — wbich  tended  to  show  that  such  value 
had  depredated  from  year  to  year.  This  was 
error.    . 


[4]  The  lease  was-  admitted  in  evidence 
over  the  objection  of  the  appellant.  It  was 
stipulated  that  it  was  executed  in  the  name 
of  the  appellant  by  its  president  and  secre- 
tary,^ but  the  appellant  denied  their  author- 
ity to  execute  it  The  corporate  ieal  loai 
not  attached.  There  is  no  evidence  tending 
to  show  either  that  these  officers  had  been 
given  express  authority  to  execute. the  con- 
tract, or  that  they  had  been  clothed  with 
apparent  authority,  or  that  they  had  there- 
tofore executed  such  instruments,  or  that 
they  had  been  held  out  by  the  appellant  as 
having  such  authority,  or  that  their  acts 
had  been  ratified.  In  short  u  the  record 
now  stands,  the  contract  was  executed  in  the 
name  of  the  appellant  by  its  president  and 
secretary,  without  authority,  express  or  im- 
plied, toithout  the  attestation  of  the  corpo- 
rate teal,  and  without  any  evidence  tending 
to  show  ratification  or  estoppel  This  did 
not  make  a  prima  fade  case.  Clarke  dc  Mar- 
sliall  on  Corporations,  p.  2132  et  seq. ;  A.  S. 
ft  L.  A.  T.  Smith,  122  Ala.  602,  27  South. 
919;  City  Elec.  St  Ry.  Co.  v.  First  NaO. 
Bank,  62  Ark.  33,  34  S.  W.  80,  31  L.  R. 
A.  635,  64  Am.  St  Rep.  282;  Cushman  v. 
C.  0.  ft  M.  Co.,  170  Ind.  402,  84  N.  E.  750, 
16  L.  R.  A.  (N.  S.)  1078,  127  Am.  St  Rep. 
301.  Our  statute.  Rem.  ft  BaL  Code,  !  3086, 
provides  that  the  corporate  powers  of  a  cor- 
poration shall  be  exercised  by  a  board  of 
trustees.  In  the  light  of  tills  provision,  and 
in  the  ttbaenoe  of  the  corporate  teal,  some 
evidence  was  required  of  the  authority  of 
the  president  and  secretary,  express  or  im- 
plied, other  than  the  fact  of  the  execution 
of  the  instrument.  The  respondent  contends 
that  the  lease  was  admissible  as  evidence, 
and  cites  McKinley  v.  Mineral,  etc,  Min.  Co., 
46  Wash.  162,  80  Pac.  405;  Rowland  v.  Car- 
roll Loan,  etc,  Co..  44  Wash.  413,  87  Pac. 
482 ;  Harvey  v.  Sparks  Bros.,  4S  Wash.  578, 
88  Pac.  1108;  Carrigan  v.  Inv.  Co.,  6  Wash. 
500,  84  Pac.  148,  and  kindred  cases.  In  the 
case  first  cited  it  was  said  that  the  evidence 
showed  that  the  note  in  suit  was  executed  by 
the  president  and  general  manager  of  the 
corporation  "in  the  presence  of  the  secretary 
and  other  officers  of  the  company,  •  •  • 
that  the  corporation  had  received  the  bene- 
fits by  way  of  money  loaned  or  advanced 
by  respondent  and  by  way  of  his  labor  and 
services,"  and  it  was  held  tliat  where  a  cor- 
XK>ration  "allows  a  person  in  a  large  meas- 
ure to  control  its  business  transactions,"  it 
must  be  held  to  be  responsible  for  ills  acta 
in  the  name  of  the  corporation.  In  the  sec- 
ond case  cited  the  corporation  had  by  its 
acts  and  acquiescence  clothed  the  president 
with  authority  to  act  for  it  and  had  receiv- 
ed the  benefit  of  the  services  for  which  com- 
pensation was  allowed.  In  the  third  case 
dted  the  corporation  had  held  out  the  party 
whose  authority  was  denied  as  its  managing 
agent,  and  the  corporation  had  received  the 
l>eneflt8  of  the  contract  In  the  fourth  case 
cited  it  was  held  that  where  a  corporation 
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named  some  person  as  Its  manager,  and  as 
>}ucb  allows  blm  In  a  large  measure  to  con- 
trol all  Ita  business  transactions,  "it  is  re- 
sponsible for  his  acts  performed  as  manager 
In  the  name  of  the  company."  In  thevotber 
cases  cited  from  this  court  there  were  ele- 
ments of  estoppel,  such  as  knowledge  and 
acquiescence,  or  the  acceptance  and  retention 
of  benefits  flowing  from  the  contract  of  the 
officer  who  assumed  to  act  for  the  corpora- 
tion. None  of  these  elements  was  present  in 
this  case. 

On  the  last  appeal  we  said  that  there  was 
no  merit  In  the  claim  that  the  evidence  was 
not  sufficient  to  establish  the  execution  of 
the  contract  of  leasa  In  both  of  the  former 
appeals  sufficient  evidence  had  been  ofTered 
of  the  execution  of  the  lease,  but  that  evi- 
dence was  not  presented  in  this  case. 

The  appellant  also  contends  that  the  in- 
strument sued  on  Is  void  on  its  face.  We 
held  otherwise  on  the  first  appeal,  where  we 
said  that;  whether  called  a  lease  or  a  con- 
tract for  a  lease,  or  by  whatever  name  the 
instrument  was  called,  it  is  the  "bounden 
contract"  of  the  appellant,  and  that  an  ac- 
tion would  lie  for  its  breach.  We  still  ad- 
here to  that  view. 

[(]  As  we  have  suggested,  the  first  suit 
was  brought  to  recover  the  rent  stipulated 
in  the  lease  up  to  the  time  the  action  was 
commenced.  On  the  second  trial  there  was 
no  change  of  pleadings,  and  for  this  reason 
the  judgment  was  again  reversed.  We  there 
said:  "The  cause  of  action  being  the  same 
breach  of  contract  declared  upon  in  the  orig- 
inal complaint,  there  can  be  no  question  as 
to  the  right  to  amend  so  as  to  present  is- 
suable facts  showing  damage."  In  harmony 
with  this  expression  an  amended  complaint 
was  filed,  seeking  to  recover  damages  for 
the  breach  of  the  contract  The  appellant 
contends  that  the  amended  complaint  so 
changes  the  cause  of  action  as  to  deprive 
it  of  its  property  without  due  process  of  law, 
in  contravention  of  the  fourteenth  amend- 
ment of  the  federal  Constitution.  The  con- 
tention seems  to  us  too  wanting  in  merit  to 
require  discussion. 

[6]  The  respondent  contends  that  he  had 
a  right  to  stand  upon  his  contract  and  hold 
the  appellant  for  the  full  amount  of  the 
rent,  and  that  the  rule  for  measuring  dam- 
ages was  incorrectly  announced  on  the  first 
appeal.  The  appellant  Insists  that  in  certain 
respects  it  is  not  bound  by  the  law  of  the 
case  as  announced  on  the  first  appeal.  These 
two  contentions  may  be  met  together.  In 
passing  upon  a  similar  situation  In  Seattle 
T.  Northern  Pacific  Ry.  Co.,  63  Wash.  129, 
114  Pac.  1038,  we  said:  "It  is  urged  with 
great  earnestness  that  the  law  of  the  case 
_  was  not  correctly  announced  upon  the  for- 
mer hearing.  *  •  «  We  are  disposed, 
however,  to  treat  the  condnsion  reached  on 
the  former  hearing  as  the  law  of  the  case. 
We  are  aware  that  this  rule  is  not  an  inflex- 


ible one.  •  •  •  It  Is,  bowevet,  fair  to 
the  litigants  and  the  trial  court,  condadre 
to  orderly  procedure,  and  withal  sound  judi- 
cial policy.  We  have  so  ruled  in  many  cas- 
es" (dtlng  them).  The  motions  for  a  non- 
suit and  directed  verdict  and  for  a  judgment 
non  obstante  were  properly  denied.  The  re- 
spondent's counsel  asked  one  of  His  witnesses 
whether  the  rental  value  of  the  property  "at 
any  time  since  this  lease  was  entered  into" 
was  equal  to  $150  a  month,  and  the  witness 
answered  that  it  never  exceeded  that  sum. 

To  summarize:  The  law  of  the  case  is 
that  the  contract,  if  properly  executed,  is 
the  "bounden  contract"  of  the  appellant; 
that  the  measure  of  damages  is  the  differ- 
ence between  the  rental  value  of  the  proper- 
ty at  the  time  of  the  alleged  breach  in  April, 
1909,  for  the  term,  measured  by  the  limita- 
tions in  the  lease,  and  the  reht  reserved  for 
the  entire  term.  That  is,  the  rent  reserved 
for  the  term  was  ^1,000 ;  if  the  rental  value 
of  the  property  at  the  time  of  the  breach  In 
AprU,  1909,  measured  by  the  UmitaUons  in 
the  lease,  was  less  than  $21,000,  the  respond- 
ent may  recover  the  difference ;  but  the  ren- 
tal value  for  the  full  term  must  be  fixed 
as  of  the  time  of  the  breach  of  the  contract 

The  motion  for  a  new  trial,  however, 
should  have  been  granted.  The  error  In 
measuring  damages  from  period  to  period 
pervades  the  entire  record.  The  judgment  is 
reversed,  with  directions  to  grant  a  new 
trial. 

CROW,  O.  X.  and  BIXIS,  CHADWICK, 
and  MAIN,  JJ.,  concur. 


BOUGAS  V.  ESCHBACH-BRUGB  CO. 

(Supreme  Court  of  Washington.    Jan.  8,  1914.) 

Masteb  and  Servant  ({  219*) — ^Injubies  to 
Sbbvanx— Dkekotivx  Apfuakob— AesmiED 
Bjsk. 

Plaintiff  was  injured  while  In  defendant's 
employ  as  a  pitman  connected  with  the  opera- 
tion of  defendant's  steam  shovel.  It  was  hia 
particular  duty  to  attach  an  iron  or  steel  clamp 
to  the  steel  rail  of  the  track  on  wliich  the  car 
containing  the  steam  shovel  was  operated,  and 
to  remove  it  when  the  car  was  moved.  The 
clamp  was  similar  to  an  ordinary  clevis,  and 
was  held  in  place  by  a  key  inserted  through  iti 
eyes,  beneath  the  rail.  Defendant's  smith  in  le- 
painng  the  key  had  welded  a  piece  of  hard, 
brittle  steel  into  the  small  end  without  plain- 
tiff's knowledge,  and  while  plaintiff  was  driving 
the  key  into  place,  a  part  of  the  hard  steel  flew 
into  his  eye  and  Injured  him.  Held,  that  the 
clamp  was  but  an  ordinary  tool,  concerning  the 
safety  of  which  plaintiff  had  equal  knowledge 
with  defendant  and  plaintiff,  being  an  adult 
employ^  of  ordinary  capacity,  assumed  the 
ordinary  risk  incident  to  using  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  610-624;  Dec.  Dig.  { 
219.*] 

Department  1.  Appeal  from  Superior 
Court  Yakima  County;  Thos.  a  Grady, 
Judge. 


•For  othar  casea  lee  sams  topic  and  section  NUMBER  In  Dae  Dig.  *  Am.  Dig.  Kaj-Ho.  Serlss  &  Rep'r  Indszas 


Digitized  by  LjOOQIC 


Wash.) 


BOUCIA8  T.  BSCHBACH-BKX7CE  00. 


473 


AcUon  by  Spiroe  Bongu  against  the  Esdi- 
bB(4i-Brace  Company.     Judgment  for  plain- 
tiff, and  detoidant  appeals.    Beveraed  and 
I         remanded. 

I  Wm.  B.  Clark,  of  North  Yakima,  for  ap- 

j         pellanL   Thoe.  H.  \<ni8on,  of  North  Yakima, 
for  respondent 

OOSE,  J.  This  action  is  founded  on  the 
tlleged  negligence  of  the  defendant  in  falling 
to  use  leaaonable  care  in  repairing  a  clamp 
key.  Verdict  and  judgment  for  plaintiff. 
The  defendant  has  appealed. 

The  appellant  was  operating  a  steam  shov- 
el in  Umatilla  county,  In  the  state  of  Ore- 
gon, at  the  time  respondent  sustained  the  in- 
Jary  comidalned  of.  The  reaiiondent  was  In 
its  employ  as  one  of  the  pitmen.  His  par- 
ttcolar  duties  were  to  attach  an  iron  or 
steel  damp  to  the  steel  rail  of  the  trade  up- 
on which  the  car  containing  the  steam  shoy- 
el  was  operated,  and  to  remove  it  when  the 
car  eased  oft  for  the  purpose  of  moving. 
When  the  car  was  at  the  desired  place,  its 
wbeds  were  blocked  by  a  railroad  tie  placed 
•gainst  the  clamp.  The  damp,  while  larg- 
er, was  similar  to  on  ordinary  devls.  It 
rested  upon  the  rail,  and  was  held  in  place 
by  a  key  inserted  through  Its  eyes  beneath 
the  raU.  The  clamp  was  attached  when  the 
car  was  stationary,  and  removed  when  the 
<ar  eased  off,  preparatory  to  moving,  and 
was  reattached  when  the  car  again  became 
stationary.  The  key  was  driven  In  and  out 
by  means  of  a  small  sledge  hammer.  The 
damp  and  key  were  made  by  a  smith  employ- 
ed by  the  appellant  Reqwndent  was  27 
years  of  age,  and  had  been  engaged  In  the 
particular  work  about  68  days,  when.  In  driv- 
ing out  the  key,  a  small  piece  of  metal  broke 
from  the  key  and  penetrated  and  destroyed 
bis  eye.  The  complaint  alleges  that  the  key 
was  originally  made  of  soft  steel,  that  it 
spread  at  the  end  from  constant  hammering, 
and  that  a  blacksmith  in  the  employ  of  the 
appellant  In  reshaping  it  and  without  the 
knowledge  of  the  respondent  welded  a  piece 
of  hard,  brittle  steel  into  the  small  end. 
The  respondent  used  the  key  In  the  usual 
way  for  two  or  three  days  after  the  last  re- 
pair before  he  met  his  injury. 

The  only  negligence  charged  or  sought  to 
be  prov«i  Is  in  the  repair  of  the  key.  There 
Is  no  charge  that  the  smith  was  incompetent 
The  witnesses  agree  that  such  a  key  should 
be  made  of  mild  or  soft  steeL  The  respondent 
testified  that  from  time  to  time  as  the  key 
became  blunt  from  nse^  he  reported  the  fact 
to  the  engineer,  who  in  turn  directed  him  to 
take  it  to  the  smith  for  repair.  He  said  he 
had  it  r^Mlied  many  times.  He  also  said 
that  he  always  used  the  same  devls  and  key. 
He  furthetr  testified  that  after  the  injury,  he 
noticed  that  the  small  end  of  the  key  had  a 
blue  color,  and  that  he  then  observed  that 
in  repairing  it  the  last  time,  hard  steel  had 


been  wdded  in  the  small  end.  The  key  was 
not  produced  at  the  trial. 

The  respondoit  Invokes  the  rule  that  it  is 
the  duty  of  the  master  to  use  reasonable 
care  to  ke^  the  Instrumentalities  used  in  the 
work  in  a  reasonably  safe  condition.  He 
argues  that  this  duty  Is  nondelegable,  and 
that  the  fbcts  stated  support  the  verdict 
On  the  other  hand,  the  appellant  while  con- 
ceding the  rule  in  proper  cases,  insists  that 
In  cases  of  simple  tools,  the  master  is  exempt 
from  the  duty  to  inspect  for  the  purpose  of 
ascertaining  the  development  of  defects  or  dis- 
repair In  the  course  of  their  use,  because  such 
conditions  are  as  much  within  the  observa- 
tion of  the  employe  as  the  master.  Hence 
it  is  said  that  no  liability  rested  on  the 
master  for  the  ordinary  perils  resulting  from 
latent  and  unusual  defects  which,  from  the 
simple  nature  of  the  appliance,  are  known 
to  aU  men  alike. 

In  keeping  with  these  views,  the  appellant 
seasonably  moved  for  a  nonsuit  and  direct- 
ed verdict  and  a  Judgment  non  obstante.  As 
applied  to  experienced  adults,  where  the 
tool  is  simple  and  in  the  ezduslve  use  of 
the  employ^,  the  courts  are  practically  a  unit 
in  holding  that  the  employe  assumes  the  usu- 
al and  ordinary  risks  incident  to  their  use. 
Cole  V.  Spokane  Qas  dc  Fuel  Co.,  66  Wash. 
393,  119  Pac.  831;  Stork  v.  Cooperage  Co., 
127  Wis.  318,  106  N.  W.  841,  7  Ann.  Cas. 
339;  Borden  v.  Dausy  BoUer  Mill  Co.,  98 
Wis.  407,  74  N.  W.  91,  67  Am.  St  Bep.  816; 
Gamett  v.  Ph<enlx  Bridge  Co.  (O.  a)  98  Fed. 
192;  Louisville,  etc.,  v.  Allen,  47  111.  App. 
465;  Martin  v.  Highland  Paric  Mfg.  Co.,  128 
N.  C.  264,  38  S.  B.  876,  83  Am.  St  Bep.  671; 
Vanderpool  v.  Partridge,  79  Neb.  165,  112  N. 
W.  318, 13  L.  B.  A.  (N.  S.)  668,  and  footnote; 
Lynn  v.  Glucose,  etc,  Co.,  128  Iowa,  601,  104 
N.  W.  577.  In  the  Cole  Case  the  plaintiff 
was  carrying  coke  in  an  Iron  pan  with  two 
handles  projecting  lengthwise  from  the  ends, 
so  that  a  man  could  walk  between  them. 
One  of  the  handles  slipped  in  his  hand  and 
fell,  causing  the  injury  complained  of.  In 
holding  that  there  was  no  negligence,  the 
court  said:  "The  rule  seems  well  establish- 
ed that  an  Instrument  of  simple  structure, 
presenting  no  complicated  question  of  power, 
motion,  or  construction,  and  intelligible  In 
all  of  its  parts  to  the  dullest  intellect  does 
not  come  within  the  rule  of  safe  instrumen- 
talities, for  there  is  no  reason  known  to  the 
law  why  a  person  handling  such  instrument 
and  brought  In  daily  contact  with  it  should 
not  be  chargeable,  equally  with  the  master, 
with  a  knowledge  of  its  defects"  (dtlng  nu- 
merous cases).  In  the  Vanderpool  Case  the 
plaintiff,  while  cutting  holes  in  a  brick  wall 
with  a  two-pound  hammer  and  a  chisel  made 
from  an  old  rasp^  was  struck  In  the  eye  with 
a  chip  or  sliver  from  the  end  of  the  rasp, 
causing  the  loss  of  the  eye.  He  had  been 
using  a  cold  chisel  and  took  the  rasp  at  the 
Instance  of  tlie  foreman.     After  reviewing 
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the  anthorldes,  the  court  aald:  "From  these 
cases,  and  the  many  citations  therein  con- 
tained it  is  apparent  that  the  master  U  not 
liable  for  injuries  resulting  from  latent  de- 
fects in  simple  tools  or  appliances,  such  as 
a  hammer,  saw,  chisel,  and  the  like.  The 
reason  for  the  rule  is  that  any  defect  in  such 
simple  tools  or  appliances  would  be  as  obvi- 
ous to  the  servant  as  to  the  master,  and  the 
underlying  reason  in  all  the  cases  for  hold- 
ing the  master  accountable  for  injuries  re- 
sulting from  imperfect  or  defective  tools  and 
appliances  Is  that  the  servant  is  ordinarily 
presumed  to  have  no  knowledge  of  the  dan- 
gers Incident  to  their  use.  But,  as  we  have 
seen,  the  mle  has  no  application  to  the  sim- 
pler tools  and  appliances." 

The  following  have  been  held  to  be  sim- 
ple tools  within  the  rule  stated:  A  backing 
hammer,  a  buffer,  chisels,  claw  bars,  crow- 
bars, drlftplns,  dolly  bars,  a  fork  used  in  a 
dyehouse,  a  hook  with  a  short  handle,  nsed 
for  moving  timbers  in  a  sawmill,  lifting  jacks, 
machine  hammers,  mauls,  monkey-wrenches, 
pinch  bars,  prize  iioles,  imnches,  rivet  ham- 
mers, snap  hammers,  soft  heads,  and  wrench- 
es. 13  L.  R.  A.  (N.  S.)  footnote,  670.  The 
clamp  and  key  do  not  differ  from  the  ordi- 
nary tools  and  Implements  used  upon  the 
farm,  snch  as  lines,  tugs,  neck  yokes,  double- 
trees, lead  bars,  lead  chains,  clevises,  ham- 
mers, nails,  axes,  wire  stretchers,  brake  rods, 
find 'many  other  simple  tools  In  daily  use 
upon  the  farm.  In  the  use  of  snch  simple 
tools  the  employer  has  a  right  to  assume  that 
the  experienced  adult  employ^  who  is  con- 
stantly handling  them  will  observe  and  re- 
port any  disrepair  that  may  occur  in  their 
use;  and.  If  repair  becomes  necessary,  the 
master  has  discharged  his  fuU  duty  when  he 
has  had  them  repaired  by  a  competent  work- 
man. 

The  respondent  cites  Oraaf  v.  Vulcan  Iron 
Works,  59  Wash.  325, 109  Pac.  1016.  In  that 
case  a  wheel  dropped  from  a  heavily  loaded 
truck  which  the  plaintiff  and  another  were 
wheeling.  Using  the  truck  was  only  an  in- 
cident to  the  plaintiff's  general  work  as  a 
mechanic.  There  were  five  or  six  tracks 
furnished  and  used  indiscriminately  by  the 
«mploy6B,  each  employ^  nsing  the  one  that 
hapi>ened  to  be  convenient  Upon  these  facts 
it  was  held  that  the  Jury  were  Justified  in 
finding  that  the  duty  of  inspection  was  not 
cast  upon  the  plaintiff.  The  respondent  al- 
so cites  Johnson  v.  Missouri  Pacific  By.  Co., 
96  Mo.  340,  9  S.  W.  790,  9  Am.  St  Rep.  351. 
In  that  case  the  injured  party  testified  that 
he  examined  the  tool  after  its  repair,  iand 
that  it  appeared  well  dressed  and  in  good 
shape.  In  the  case  at  bar  the  resiiondent  tes- 
tified that  he  examined  the  key  after  he 
met  his  injury;  that  he  then  observed  that 
the  color  of  the  small  end  was  different  from 
the  color  of  the  other  part  of  the  key,  and 
that  he  tlimi  discovered  that  a  piece  of  steel 


had  been  welded  into  the  small  end.  He 
does  not  testify  that  he  made  any  examiiia- 
tion  before  he  was  injured.  However,  the 
Missouri  case  as  applied  to  the  facts  at  bar 
stands  practically  alone.  Cases  may  be  found 
where  the  rule  we  are  announcing  has  not 
been  extended  to  infants,  inexperienced  young 
men,  and  employes  who  were  using  the  tool 
for  the  first  time  in  obedience  to  the  direc- 
tion of  the  master.  This  court  has  been  ex- 
ceedingly liberal  in  holding  to  the  rule  that 
ordinarily  the  duty  of  the  master  to  f  nmlsb 
a  safe  place  and  safe  tools  for  its  employ^ 
is  a  nondelegable  duty.  The  mle,  however, 
is  rested  upon  the  ground  that  the  knowl- 
edge of  the  master  is  superior  to  that  of  the 
employ^,  and  when  the  reason,  for  the  role 
falls,  the  rule  Itself  must  ftiil. 
.  We  think  upon  the  evidence  the  court 
should  have  directed  a  judgment  for  the  ap- 
pellant The  Judgment  is  reversed,  with  di- 
rections to  dismiss. 

CROW,  C.  J.,  and  CHADWICK,  ELUS. 
and  MAIN,  JJ.,  concur. 


HAT  V.  BOGGS  et  «L 

(Supreme  Court  of  Washington.    Jan.  8,  1914.) 

1.  DivoKCK  (I  321%*)— PaoPKBTr  Riobts  — 
Extent  of  Relief. 

Plaintiff  obtained  a  divorce  September  2, 
1911;  the  decree  granting  to  her  all  property 
then  owned  or  possessed,  both  real  and  person- 
al, by  her  husband.  In  August,  1904,  during  the 
marriage,  the  husband  purchased  a  40-acre  tract 
from  a  railroad  company  and  in  1907  assigned 
the  contract  for  the  same  to  hia  aunt,  represent- 
ing himself  as  unmarried.  In  July,  1908,  all 
payments  having  been  made,  the  railroad  com- 
pany deeded  the  land  to  the  aunt,  and  thereafter 
plaintiff  sued  the  aunt  to  recover  it  on  the 
ground  that  the  assignment  was  fraudulent,  and 
that  she  held  the  land  in  trust  for  plaintiff's 
former  husband.  During  the  trial  it  appeared 
for  the  first  time  that  25  acres  of  the  land  bad 
been  exchanged  by  the  aunt  with  an  innocent 
third  person  for  certain  other  property.  Urid 
that,  although  there  was  no  issue  made  in  the 
pleadings  as  to  such  part  of  the  land,  but  only 
as  to  the  rights  of  the  parties  in  the  entire  tract, 
the  whole  controversy  was  properly  submitted 
to  the  court,  and  hence  it  was  error  to  award 

f)laintiff  judgment  only  for  the  15  acres  remain- 
ng  on  finding  that  the  assignment  was  fraudu- 
lent ;  she  being  entitled  in  addition  to  Judgment 
against  the  aunt  for  the  reasonable  value  of  the 
land  conveyed. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {  808;   Dec.  Dig.  f  321^^.*] 

2.  Evidence  ({  113*)  —  Reai.  Propebtt  — 

VAtBE. 

On  an  issue  as  to  the  value  of  certain  real 
property  exchanged,  evidence  that  the  land  was 
valued  in  such  exchange  at  $4,450  was  insuffi- 
cient to  warrant  a  finding  that  that  was  its  rea- 
sonable value. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  259-296;   Dec  Dig.  {  113.*] 

Department  2.  Appeal  from  Saperlor 
Conrt,  Clarke  County;  Donald  McMaster, 
Judge. 

Action  by  Laura  F.  Hay  against  E<stber  C 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rsp'r  Indexes 
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Boggs  and  others.  Judgment  ftfr  plaintiff  for 
lea  than  the  relief  demanded,  and  she  ai>- 
peals.  Judgment  set  aside  and  cause  re- 
manded, with  directions. 

Charles  R.  Crouch,  of  Seattle,  for  appel- 
lant W.  W.  Sparks  and  Miller,  Crass  & 
Wilkinson,  all  of  VancouTor,  for  respondotta. 

MORRIS,   J.     [1]  Prior  to   September  2, 
1911,  appellant  and  Aaron  Hay  were  husband 
and  wife.    On  that  day  a  decree  of  divorce 
was  granted  appellant,  in  which  all  of  the 
property,  both  real  and  personal,  then  own- 
ed or  possessed  by  Aaron  Hay,  was  awarded 
to  appellant    So  far  as  this  record  goes,  the 
only  pn^terty  affected  by  this  decree  was  40 
acres  of  land  In  Clarke  county,   for  which 
Aaron  Hay  had  obtained  a  contract  of  pur- 
chase  from   the   Northern    Pacific   Railway 
Company,  on  August  6,  1904,  and  while  be 
and  appellant  were  husband  and  wife.    This 
tract  was  on  August  24,  1907,  assigned  by 
Hay,  representing  himself  as  an  unmarried 
man,  to  Esther  C.  Boggs,  his  aunt    On  July 
2,  1908,  all  payments  having  been  made,  the 
land  was  deeded  by  the  railway  company  to 
Mrs.  Boggs.     In  1912  appellant  commenced 
this  action  in  which,  alleging  that  the  as- 
signment and    deed   to   Mrs.    Boggs    were 
frandalent  as  to  her  and  were  for  the  use 
and  benefit  of  Aaron  Hay,  she  prayed  that 
the  land  be  conveyed  to  her,  and  her  title 
quieted   as   against   Aaron   Hay  and    Mrs. 
Boggs.      Aaron    Hay   defaulted,    and    Mrs. 
Boggs    answered,    denying    the    fraudulent 
character  of  the  transfer,  and  alleging  she 
was  a  purchaser  for  value    On  the  trial  It 
appeared  for  the  first  time  that  26  acres  of 
the  land  had  been  exchanged  by  Mrs.  Boggs 
for  18  lots  at  Klamath  Falls,  Or. ;  the  person 
with  whom  such  exchange  was  made  and 
who  now  holds  title  to  the  25  acres  being,  so 
far  as  la  here  shown,  an  innocent  purchaser. 
The  lower  court  In  deciding  the  issues  gave 
it  as  his   opinion  that  the  assignment  and 
deed  to  Mrs.  Bo^rgs  were  collusive  and  in 
frand  of  appellant's  rights,  and   that  she 
should  be  awarded  the  property,  holding  that 
Mrs.  Boggs  was  a  trustee  for  the  Hays  for 
the  40  acres,  and  that  appellant  was  entitled 
to  a  conveyance  of  the  16  acres,  and  ordered 
the  same  to  be  made  within  SO  days,  but 
made  mo  reference  to  the  40  acrea  further 
than  to  find  it  had  been  sold  by  Mrs.  Boggs. 
Appellant  asked  the  lower  court  to  award 
her  a  judgment  against  Mrs.  Boggs  for  the 
sum  of  ^450,  as  the  value  of  the  25  acres, 
which  being  refused,  she  appeals. 

[2 1  The  lower  court  should  have  made  and 
entered  •  decree  affecting  the  entire  40  acres,  ] 


for  it  is  manifest  from  13ie  findings,  which 
are  supported  by  the  evidence,  that  appel- 
lant obtained  the  came  rights  to  the  25  acres 
as  she  did  to  the  15  acres.  The  fact  that 
the  25  acres  was  in  the  ownership  of  an  in- 
nocent purchaser  might  have  affected  appel- 
lant's remedy  so  far  as  the  land  itself  was 
concerned,  but.  If  the  court  believed  it  had 
been  sold  to  an  Innocent  purchaser,  appellant 
should  have  been  awarded  its  value.  The 
record  before  us  is  not  sufficient  for  us  to 
make  a  finding  as  to  the  value  of  this  25 
acres.  The  only  reference  to  value  is  found 
in  the  testimony  of  the  purchaser,  who  says 
he  exchanged  lands  which  he  valued  at  $4,- 
450,  and  in  the  exchange  the  25  acres  was 
valued  at  the  same  sum.  This  is  not  suffi- 
cient evidence  of  value  for  us  to  find  what 
the  real  value  was,  which  is  what  appellant 
is  entitled  to,  not  a  fictitious  value  fixed  by 
the  parties  upon  their  respective  lands  in  ef- 
fecting an  exchange.  We  think  we  may 
rightfully  assume  that  such  a  value  is  oft- 
times  far  from  the  real  value.  Counsel  for 
appellant  should  have  Introduced  some  evi- 
dence of  the  value  of  this  25  acres,  if  he 
Intended  requesting  the  court  to  make  such 
a  finding.  Notwithstanding  the  evidence  is 
In  such  an  incomplete  condition,  it  being  the 
duty  of  the  court  after  reaching  the  con- 
clusion it  announced  to  have  disposed  of  the 
whole  issue,  it  should  have  requested  evi- 
dence upon  which  to  base  a  value  and  com- 
plete the  decree,  and  not  leave  the  case  dis- 
posed of  as  to  the  15  acres  but  undisposed 
of  as  to  the  25  acres.  Respondents  contend 
that  no  issue  was  made  as  to  the  25  acres, 
and  no  reference  to  its  sale  was  made  in  any 
pleadings.  That  is  ImmateriaL  Issue  was 
raised  as  to  the  rights  of  the  parties  in  ami 
to  the  entire  tract,  and  each  party  prayed 
for  a  decree  adjudging  such  issue,  thus  8ul>- 
mlttlng  the  whole  controversy  to  the  court; 
and,  when  the  court  found  with  appellant 
upon  the  facts  and  law,  its  decree  should 
have  given  her  all  the  relief  to  which  it  had 
found  her  entitled. 

The  decree  Is  correct  so  far  as  it  goes,  but 
it  does  not  go  far  enough.  It  is  therefore 
set  aside,  and  the  cause  remanded,  with  in- 
structions to  the  lower  court  to  take  evi- 
dence as  to  the  value  of  the  25  acres  at  the 
time  of  its  sale  or  exchange,  and  then  enter 
a  decree  directing  conveyance  of  the  15  acres 
to  appellant  and  awarding  her  Judgment 
in  the  sum  found  as  the  value  of  the  25 
acres  at  the  time  Indicated. 

CROW,  C.  J.,  and  PARKER,  FULLER- 
TON,  and  MOUNT,  JJ.,  concur. 
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MORGAN  T.  wnXIAMS  et  aL 
<Supreme  Court  of  Washington.    Jan.  8,  1914.) 

1.  JuDouKNT  (I  864*)— Opening  ob  Vaoat- 
INQ— Ebbobs  or  loAW. 

A  judgment  which  was  not  void  but  mete- 
Ij  erroneous  in  that  the  court  failed  to  cor- 
rectly apply  the  law  to  the  facts  could  not  be 
yacated  by  the  trial  court  on  motion,  aa  the 

Sower  to  vacate  judgments  on  motion  la  con- 
ned to  cases  in  which  the  ground  alleged  is 
something  extraneous  to  the  action  of  the 
court  or  goes  only  to  the  regularity  of  the 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  gS  691,  703,  704;  Dec.  Dig.  f  354.*] 

2.  Afpbai.  and  Ebbob  (|  1180*)— Effect  of 
Rbvebsai.  in  Pabt— "Nkoessitt  of  Case." 

Under  Rem.  &  BaL  Code,  i  1720,  provid- 
ing that  any  party  who  does  not  join  in  an  ap- 
peal shall  not  derive  any  benefit  from  the  ap- 
peal unless  from  the  necessity  of  the  case,  in 
an  action  for  damages  against  a  sheriff  and  his 
snrety  In  which  plaintiff 'recovered  a  judgment 
against  both  defendants,  the  reversal  of  the 
judgment  on  an  appeal  by  the  snrety  alone  did 
not  entitle  the  sheriff  to  have  the  judgment 
against  him  vacated,  since  the  necessity  of 
the  case  contemplated  by  the  statute  is  an  ab- 
solute necessity  arising  from  the  inherent  na- 
ture of  the  case  in  that  no  jndj^ent  rendered 
could,  under  an^  drcumstances,  be  valid  as  to 
one  of  the  parties  and  not  as  to  the  others. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4626-1631,  4658,  4659; 
Dec.  Dig.  1 1180.*] 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  County;  Wm.  H.  Pember- 
ton,  Judge. 

Action  by  Mary  E.  Morgan  against  Andrew 
WUUams,  as  sheriff,  and  another.  From  an 
order  overruling  a  motion  to  vacate  a  judg- 
ment for  plaintiff,  the  defendant  named  ap- 
peals.   Affirmed. 

0.  A.  Swartz,  of  Belllngbam,  for  appellant 


ELLIS,  J.  [1]  This  Is  an  appeal  from  an 
order  overruling  a  motion  to  vacate  a  judg- 
ment The  action  was  brought  by  Mary  E. 
Morgan,  as  plaintiff,  against  Andrew  Wil- 
liams, aa  sheriff  of  Whatcom  county,  and  the 
Fidelity  &  Deposit  Company  of  Maryland,  as 
surety  on  his  official  l>ond,  to  recover  dam- 
ages for  an  alleged  false  return  of  service 
upon  Mary  B.  Morgan  of  a  summons  and 
complaint  in  an  action  for  divorce  brought 
by  her  former  husband.  The  defendant  Wil- 
liams demurred  generally  to  the  complaint, 
and  the  demurrer  was  overruled.  Sei)arate 
answers  were  filed  by  the  defendants,  and, 
on  issue  joined,  the  jury  returned  a  verdict 
against  both  defendants  for  the  sum  of 
f  1,700.  Judgment  was  entered  thereon  on  the 
24th  day  of  March,  1911.  The  defendant 
Williams  moved  to  set  aside  the  verdict  and 
for  a  new  trial.  Both  motions  were  over- 
ruled. The  defendant  Fidelity  ft  Deposit 
Company  of  Maryland  appealed  to  this  court, 
but  the  defendant  Williams  neither  appealed 
separately  nor  joined  in  the  api>eal  of  his  co- 


defendant  On  that  appeal  this  court,  in  an 
opinion  filed  January  19,  1912,  and  reported 
in  66  Wash,  at  page  649,  120  Paa  106,  36  L. 
B.  A.  (N.  S.)  292,  reversed  the  judgment 
against  the  deposit  company  and  remanded 
the  cause,  with  direction  to  enter  a  judgment 
in  favor  of  that  company. 

The  defendant  Williams  on  March  23, 1912, 
moved  to  vacate  and  set  aside  the  judgment 
against  him  on  the  grounds:  (1)  That  the 
judgment  was  irregularly  obtained  and  with- 
out warrant  of  law;  (2)  that  the  judgment 
was  obtained  through  fraud,  misrepresenta- 
tion, and  wrong  of  the  plaintiff;  (3)  that  the 
complaint  did  not  state  a  cause  of  action. 
From  the  order  of  the  trial  court  overruling 
this  motion,  the  defendant  WUUams  now  ap- 
peals. 

On  the  former  appeal  we  held  that  the  de- 
murrer of  the  Fidelity  ft  Deposit  Company  of 
Maryland  to  the  complaint  on  the  ground 
that  it  did  not  state  a  cause  of  action,  aided 
by  the  evidence,  which  established  an  estop- 
p^  as  against  the  plaintiff  to  question  the 
validity  of  the  decree  of  divorce,  demonstrat- 
ed that  the  plaintiff  had  mistaken  her  rem- 
edy; and  that  her  proper  remedy,  under  the 
allegations  of  her  complaint,  as  aided  by  her 
own  evidence,  was  to  be  found  in  an  action 
against  her  former  husband  on  his  agreement 
to  pay  a  greater  amount  than  that  fixed  for 
the  family  allowance  In  the  decree  of  divorce. 

It  is  manifest,  therefore,  that  the  judgment 
against  the  surety  company  was  reversed  for 
error  of  law  on  the  part  of  the  trial  court; 
that  is,  error  in  applying  the  law  to  the  facts 
as  pleaded  and  established.  The  judgment 
was  not  held  void  but  was  reversed  for  error 
of  law.  It  is  this  same  error  of  law  which 
is  now  urged  as  a  ground  for  vacating  the 
judgment  as  to  the  defendant  Williams,  ap- 
pellant here.  This  is  manifest  from  the  fact 
that  our  decision  on  the  appeal  of  the  surety 
company  is  urged  as  the  real  ground  for  the 
vacation  of  the  judgment  as  against  this  ap- 
pellant Williams.  The  case  thus  falls 
squarely  within  the  rule  announced  in  Dick- 
son y.  Matheson,  12  Wash.  196,  40  Pnc.  725, 
and  Kuhn  v.  Mason, -24  Wash.  94,  64  Pac.  182. 
In*  the  first  of  those  cases  it  is  said:  "The 
final  judgment  pronounced  upon  a  hearing 
upon  the  merits  cannot  be  set  aside  by  the 
petition  tmder  the  statute  for  mere  error  Into 
which  the  court  may  have  fallen."  In  Kuhn 
V.  Mason  It  is  said :  "The  right  to  a  vacation 
of  judgments,  while  it  existed  at  common 
law  for  certain  specific  reasons,  viz.,  fraud 
and  collusion,  is  in  this  state  statutory;  and, 
if  appellant  brings  himself  within  the  statute 
at  all,  it  Is  within  the  provisions  of  subdivi- 
sion 3  of  section  1,  c.  17,  tit  28,  BaL  Code 
(Rem.  ft  BaL  Code,  1 464,  subd.  3),  which  pro- 
vides for  the  vacation  of  a  judgment  for 
mistakes,  neglect,  or  omission  of  the  clerk  or 
irregularity  in  obtaining  the  judgment  or 
order.    There  is  no  mistake,  neglect,  or  omls- 
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gian  of  the  derk  alleged,  but  it  ia  alleged 
tbat  the  judgment  was  Inegalarly  obtained. 
But  tbe  irregularity  provided  for  by  the  stat- 
ute doee  not  mean  an  irregularity  such  as  la 
shown  by  the  petition  In  this  case,  viz.,  that 
the  court  misconstrued  the  law.  Irregulari- 
ties  which  are  generally  invoked  for  the  pur- 
pose of  Tacatlng  a  judgment,  and  which  will 
Justify  a  vacation  of  the  Judgment  after  term 
time,  are  where  a  Judgment  was  entered  in 
favor  of  the  plaintiff  before  the  time  for 
asswering  had  expired,  or  where  the  Judg- 
ment was  entered  while  there  was  an  answer 
or  demurrer  on  file  and  not  yet  disposed  of, 
and  other  irregularities  of  this  character." 
This  same  rule  is  reannounced,  and  the  fore- 
going language  from  Kuhn  v.  Mason  Is  quot- 
ed with  approval,  in  Warren  v.  Hershherg,  62 
Wash.  38,  100  Pac.  149. 

"So  hold  that  the  trial  court  should  have 
entertained  this  motion  and  vacated  this 
Judgment  would  be  in  effect  to  permit  the 
trial  court  to  entertain  upon  motion  an 
appeal  from  its  own  Judgment,  review  the 
law  of  the  case,  and  reverse  itsdf  for  error 
of  law.  The  statute  under  which  the  motion 
was  made  was  never  intended  to  have  tbat 
effect  "The  power  to  vacate  Judgments,  on 
motion,  is  confined  to  cases  In  which  the 
ground  alleged  is  something  extraneous  to 
the  action  of  the  court  or  goes  only  to  the 
question  of  the  regularity  of  its  proceedings. 
It  is  not  Intended  to  be  used  as  a  means 
for  the  court  to  review  or  revise  its  own 
final  Judgments,  or  to  correct  any  errors  of 
law  into  which  it  may  have  fallen.  That  a 
Jodgment  is  erroneous  as  a  matter  of  law  is 
ground  for  an  appeal,  writ  of  error,  or  certi- 
orari, according  to  the  case,  but  it  Is  no 
ground  for  setting  aside  the  Judgment  on 
motion."  1  Black  on  Judgments  (2d  Bd.)  f 
329. 

The  appellant,  Williams,  having  failed  to 
appeal  from  a  Judgment  neither  void  upon  its 
face  nor  void  in  fact,  but  merely  erroneous, 
has  lost  his  right  to  have  that  Judgment  re- 
versed or  set  aside,  either  in  this  court  or 
In  the  trial  court 

[I]  We  are  not  impressed  with  the  appel- 
lant's contention  that  he  must  "from  the 
necessity  of  the  case"  profit  by  the  successful 
appeal  of  his  codefendant  in  which  he  did 
not  Join,  under  the  p^vlslons  of  Ron.  &  Bal. 
Code,  i  1720.  That  section  provides  in  effect 
that  any  party  who  does  not  Join  in  the  ap- 
peal nor  prosecute  an  Independent  appeal 
from  a  final  Judgment  shall  not  derive  any 
benefit  from  the  appeal  unless  from  the 
necessity  of  the  case.  The  necessity  of  the 
case  contemplated  by  that  statute  Is  an  abso- 
lute necessity;  that  is  to  say,  one  arising 
from  the  inherent  nature  of  the  case  in  that 
no  Judgment  rendered  could,  under  any  dr- 
cumstances,  be  valid  as  to  one  of  the  parties 
and  not  as.  to  the  others.  Obviously  this  Is 
not  sadi  a  case.     We  find  no  error  in  the 


refusal  of  the  trial  court  to  vacate  the  Judg- 
ment 
The  order  Is  affirmed. 

CROW,   0.   J.,  and   MAIN,  CHADWICK, 
and  GOSB,  JJ.,  concur. 


WOHLrORTH  V.  KDPPLBR. 
(Supreme  Cionrt  of  Washington.    Jan.  8,  1914.) 

1.  Contracts  (|  808*)  —  Publio  Iicpbove- 

MKNTS  —  SOBOONTBACrP  —  VAUDrTT  —  PBO- 
VI8I0RS    AQAIN8T    ASSIOmiENT. 

Where  defendant  employed  plaintiff  to  do 
the  plastering  in  the  construction  of  a  school 
building,  and  afterwards  refused  to  permit 
plaintiff  to  perform  bis  contract  it  was  no  an- 
swer to  an  action  for  breach  that  defendant's 
contract  for  the  construction  of  the  building 
provided  that  the  contractor  should  not  as- 
sign or  snblet  the  whole  or  any  part  of  the 
contract  without  the  written  consent  of  the  ar- 
chitects. In  the  absence  of  any  showing  tbat 
defendant  bad  applied  for  pennission  to  malce 
the  contract  with  plaintiff,  and  had  been  refasr 
ed,  or  that  consent  would  have  been  refused 
had  an  application  been  made  therefor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  if  1409-1443;    Dec.  Dig.  i  303.*] 

2.  Witnesses  (S  29*)— Milbaob— Residence. 

Where  the  bnsiness  interests  of  a  witness 
were  located  In  another  state  and  be  was  com- 
pelled to  come  therefrom  to  testify,  he  was  en- 
titled to  mileage  from  the  state  line,  though  his 
residence  was  within  the  state. 

[E3d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  67-69;  Dec.  Dig.  f  29.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County;   Kenneth  Macintosh,  Judge. 

Action  by  W.  D.  Wohlforth  against  Christ 
Kuppler.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Van  Nuys  &  Hunter,  of  Seattle,  for  appel- 
lant John  W.  Roberts  and  Oeorge  L.  Splrk, 
both  of  Seattle^  for  respondent 

PARKBR,  J.'  The  plaintiff  seeks  recovery 
of  damages  which  he  alleges  resulted  to  him 
from  the  failure  of  the  defendant  to  permit 
him  to  do  the  plastering  in  the  construc- 
tion of  a  school  building  at  Port  Angeleff,  in 
pursuance  of  a  contract  entered  into  between 
them.  The  plaintiff  claims  damages,  meas- 
ured by  the  loss  of  profit  he  would  have 
made  had  he  been  permitted  to  proceed  with 
his  contract  for  the  plastering.  The  def end> 
ant  had  the  contract  for  the  construction  of 
the  entire  building.  A  trial  before  the  court 
and  a  Jury  resulted  in  verdict  and  Judgment 
in  favor  of  the  plaintiff  for  $400,  from  which 
the  defendant  has  appealed. 

[1]  It  is  first  contended  by  counsel  for  ap- 
pellant that  the  trial  court  erred  in  denying 
their  motion  for  Judgment  upon  the  plead- 
ings made  at  the  commencement  of  the  trial. 
This  motion  was  rested  principally  upon  the 
alleged  insufficiency  of  resiwndent's  reply  to 
the  new  matter  set  up  in  appellant's  an- 
swer. In  answer  to  this  contention,  we 
think  it  is  sufficient  to  say  that  we  regard 


*For  otiur  caaa  m*  lame  topic  and  cectlon  NUHBBB  Is  Dec  Dls.  ft  Am.  Die.  Key-No.  Series  &  Rep'r  Indezei 


Digitized  by  LjOOQIC 


478 


137  PACIFIC  BEPORTBB 


(Wash. 


the  new  matter  alleged  In  appellant's  an- 
swer as  amounting  to  little  more,  In  legal 
effect,  than  a  denial  of  the  facts  alleged  in 
respondent's  comiilalnt.  It  does  little  else 
than  set  up  appellant's  version  of  the  deal- 
ings between  him  and  respondent,  which  on- 
ly negatives  the  allegations  of  the  complaint 
Under  such  circumstances,  the  reply  is  of  but 
little  consequence.  It  may  t>e  well  doubted 
that  a  reply  was  necessary  at  all  in  this 
case.  In  any  event,  it  denied  all.  new  mat- 
ter in  the  answer  which  called  for  denial  by 
reply.  Davidson  E^ult  Co.  v.  Produce  Dis- 
tributors Co.,  74  Wash.  551,  134  Pac.  510; 
Smith  Sand  &  Gravel  Co.  v.  Corbin,  75  Wash. 
— ,  135  Pac.  472.  We  think  there  was  clear- 
ly no  error  in  denying  the  motion  for  Judg- 
ment on  the  pleadings. 

The  specifications  for  the  constrnctlon  of 
the  building,  which  were  a  part  of  the  con- 
tract between  appellant  and  the  school 
^oard,  provided  that  "the  contractor  shall 
not  assign  or  sublet  the  whole  or  any  part 
of  his  contract  work  without  the  written 
consent  of  the  architects."  Counsel  upon 
both  sides  assume  that  no  such  written  con- 
sent was  ever  given  as  to  the  contract  be- 
tween the  parties  here.  The  record  Is  ab- 
solutely silent  as  to  whether  such  consent 
was  ever  asked  for,  or  whether  it  would 
have  been  denied  if  asked  for.  It  seems, 
from  the  record,  that  it  is  fair  to  assume 
that  there  was  no  occasion  to  ask  for  such 
consent,  since  it  is  plain  that  respondent  was 
prevented  by  appellant  from  proceeding  with 
the  plastering  of  the  building.  It  is  con- 
tended on  behalf  of  appellant  that  the  con- 
tract was  illegal,  and  therefore  no  contract, 
because  made,  if  at  all.  In  violation  of  Oils 
provision  of  the  8X>ectflcatlons  In  the  origi- 
nal contract.  If  It  affirmatively  appeared 
that  the  consent  of  the  architects  to  this 
contract  had  been  refused,  or  that  it  could, 
in  no  event,  have  been  procured,  there  would 
be  some  merit  in  the  contention  of  counsel 
for  appellant.  In  view  of  the  fact  that  re- 
spondent knew  of  this  provision  in  the  orig- 
inal specifications,  upon  which  he  figured. 
But  it  Is  not  claimed,  nor  even  hinted  in  this 
record,  that  appellant  could  not  have  pro- 
cured the  consent  of  the  architects  to  re- 
spondent's plastering  the  building.  It  seems 
to  us  that  appellant  cannot  be  heard  to  deny 
the  binding  force  of  the  contract.  In  the  ab- 
sence of  any  showing  whatever  on  the  ques- 
tion of  the  architects'  consent  It  was  at 
least  appellant's  duty  to  request  such  con- 
sent He  was  the  one  who  was  dealing  di- 
rectly with  the  architects  and  the  school 
authorities;  and,  while  it  might  not  be  said 
that  he  guaranteed  the  consent  of  the  archi- 
tects when  he  entered  into  the  contract  with 
respondent  he  at  least  should  have  made 
some  effort  looking  to  the  procuring  of  the 
architects'   consent    Counsel   for   appellant 


rely  principally  upon  Trlbon  ▼.  School  Dis- 
trict, 66  Wash.  703,  119  Pac.  838,  in  support 
of  thdr  contention  that  the  contract  is  il- 
legal and  unenforceable.  In  that  case,  how- 
ever, the  question  of  the  validity  and  bind- 
ing force  of  the  snbcontract  was  Involved  in 
a  controversy  as  to  the  rights  of  the  school 
district  which  knew  nothing  of  the  subcon- 
tract. We  are  of  the  opinion  that,  tbls  be- 
ing a  controversy  between  the  contractor 
and  the  subcontractor,  that  case  is  in  no  ' 
wise  controlling.  There  is  nothing  before  ns 
to  indicate  that  the  contract  here  involved 
was  illegal  or  unenforceable  aa  between 
these  parties.  That  it  may  have  tieen  ren- 
dered so  for  want  of  consent  of  the  archi- 
tects does  not  argue  against  its  validity  and 
binding  force,  in  the  absence  of  any  showing 
whatever  touching  the  procuring  of  the  ar- 
chitects' consent 

[2]  It  Is  contended  that  the  trial  court 
erred  In  denying  appellant's  motion  to  re- 
tax  costs  by  striking  therefrom  an  Item  of 
$32  for  mileage  of  a  witness,  coming  from 
Oregon  to  attend  the  trial  to  testify  in  be- 
half of  respondent  This  contention  is  rest- 
ed upon  the  theory  that,  because  the  wit- 
ness was  a  resident  of  Seattle,  he  was  not 
entitled  to  mileage  from  the  state  line,  in 
coming  to  attend  the  triaL  The  record 
shows  that  while  this  witness  had  his  home 
in  Seattle,  he  had,  for  the  previous  several 
months,  been  In  Portland,  in  the  state  of 
Oregon,  where  his  entire  business  interests 
are  located.  We  think,  under  such  circum- 
stances, he  was  entitled  to  mileage  the  same 
as  if  he  were  a  permanent  resident  of  the 
state  of  Oregon.  We  think  the  spirit  of  the 
law  does  not  require  a  witness  to  come  from 
a  distance,  where  his  business  is  permanent- 
ly located,  to  attend  a  trial,  without  the 
usual  mileage  fees,  any  more  than  as  If  his 
residence  were  at  such  place.  Had  his  home 
been  there,  he  would,  of  course,  have  been 
entitled  to  mileage  as  a  witness.  Carlson 
Bros.  &  Co.  V.  Van  De  Vanter,  19  Wash.  32, 
52  Pac.  323. 

It  Is  strenuously  argued  that  the  trial  court 
erred  in  declining  to  take  the  case  from  the 
Jury  and  decide  it  In  favor  of  appellant  as 
a  matter  of  law  upon  the  concfosion  of  the 
evidence,  when  the  snfilclency  of  the  evi- 
dence was  challenged  by  respondent  This 
contention  Involves  only  questions  of  fact 
touching  the  question  of  the  making  of  the 
contract  here  involved.  We  deem  it  suffi- 
cient to  say  that  we  have  read  all  the  evi- 
dence brought  here,  and  conclude  that  It  Is 
ample  to  support  the  verdict  which  Included 
the  finding  by  the  Jury  that  the  contract 
was  actually  entered  into. 

The  Judgment  is  aflBrmed. 

CROW,  C.  J.,  and  MOUNT,  MORRIS,  and 
FULLERTON,  JJ.,  concur. 
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McCLANAHAN  v.  McCLANAHAN  et  al. 
(Supreme  Court  of  Washington.    Dec  31.  1918.) 

1.  Wills  (!  64*)  —  Obal  Contbact  to  Be- 
queath—Right TO  Enfobce. 
Where  a  husband  and  wife  verbally  con- 
tracted each  to  bequeath  his  or  her  property  to 
the  other,  and  executed  wills  pursuant  thereto, 
the  execution  of  a  new  will  by  the  husband  in- 
validated the  oral  contract,  and  precluded  its 
ipeciic  enforcement  by  the  wife. 

[Ed.  Note.— For  other  cases,  see  WilU,  Cent 
Dig.  il  169,  170 ;    Dec  Dig.  |  64.*] 

Z  Frauds,  Statttte  o»  (|  129*)— Obal  Con- 
HAOT  TO  BxqnKATB— Execution  of  Will. 
The  execution  of  a  will  is  not  such  part 
petformance  of  an  oral  contract  to  bequeath 
property  as  wUI  take  the  contract  out  of  the 
■tatnte  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute ot  Cent  Die.  M  287-292,  303,  30ft-308,  311, 
314,  318-320,  322.  326,  820;  Dec  Dig.  |  m*] 

Department  2.  Appeal  trom  Superior 
Court,  King  Cotinty ;  B.  B.  Albertson,  Judge. 

Acdon  by  Viola  McGlanahan  against  Pearl 
Eunice  McClaiiahan  and  others.  F«Mn  Judg- 
ment f6r  defendants,  plaintiff  appeals.  At- 
firmed. 

Tncker  &  Hyland,  of  Seattle,  for  appel- 
lant Beynolds,  Balllnger  &  Hutson,  of  Seat- 
tle, for  respondents. 

• 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  speciflcally  enforce  an  al- 
leged oral  contract  entered  into  between 
the  plaintiff  and  her  husband  during  his  life- 
time. The  complaint  alleged,  in  substance, 
that  on  the  14th  day  of  March,  1891,  the 
plaintiff  and  Enoch  G.  MeClanahan  inter- 
married and  remained  husband  and  wife  un- 
til the  death  of  Enoch  G.  MeClanahan  on  the 
15th  day  of  May,  1912;  that  up  to  the  time 
of  Us  death  the  plaintiff  resided  with  the 
deceased  as  his  wife;  that  the  plaintiff  at 
the  time  of  her  marriage  to  the  deceased  was 
possessed  of  separate  estate  consisting  of 
approximately  $6,000 ;  that  the  deceased  did 
not  possess  any  estate  excepting  an  expect- 
ancy from  the  estate  of  one  Jane  Harmon, 
deceased;  that  on  the  11th  day  of  Septem- 
tier,  1891,  six  months  after  the  marriage,  as 
above  stated,  a  verbal  contract  was  entered 
Into  between  the  plaintiff  and  the  deceased, 
b;  which  each  of  them  agreed  to  make,  exe- 
CDte^  and  deliver  to  the  other  a  last  will  and 
testament,  devising  to  each  other  any  and 
all  property  that  either  should  have  at  the 
Ume  of  his  or  her  death,  and  providing  fur- 
ther that  all  the  separate  property  of  the 
parties  should  be  used  for  the  benefit  of  the 
community;  that  Enoch  C.  MeClanahan  at 
that  time  had  three  children  by  a  former 
marriage;  that  wills  were  duly  made  which 
were  exact  duplicates,  with  the  exception  of 
Uie  names,  and  that  in  the  will  of  Enoch  Gl 
MeClanahan  his  children  were  mentioued, 
and  $10  given  to  each  of  them;  that  the  wills 
were  witnessed  by  the  same  persons,  and 
provided  for  the  appointment  of  the  other  as 


sole  executor  without  bonda,  and  deVised  all 
of  the  property  to  the  survivor;  that  while 
the  plaintiff  and  Enoch  C.  MeClanahan  were 
living  together,  on  or  about  September  1, 
1894,  the  plaintUI  received  the  sum  of  $800 
from  her  separate  estate,  and  delivered  the 
same  to  her  husband,  which  money  was  used 
by  him  in  the  payment  of  debts  against  his 
separate  estate;  that  the  contract  was  lived 
up  to  by  both  parties  until  four  days  prior 
to  his  death,  when  he  made,  executed,  and 
published  a  will  devising  to  the  plaintiff  only 
a  life  estate  in  the  real  estate,  leaving  the 
fee-simple  tlUe  thereof  to  his  children.  Cop- 
ies of  these  wills  are  attached  to  the  com- 
plaint After  this  complaint  was  served 
upon  the  defendants,  who  are  the  children  of 
Enoch  C.  MeClanahan  by  a  former  wife,  two 
of  these  children  appeared  by  their  attorneys 
and  filed  an  answer,  denying  the  material 
allegations  of  the  complaint  and  allegiug  as 
an  afflrmative  defense  the  fact  of  the  death 
of  Bnodi  G.  MeClanahan,  and  setting  forth 
that  he  executed  a  last  will  on  the  8th  day 
of  May,  1912,  and  that  the  same  was  made 
and  published  with  the  knowledge  of  the 
plaintiff,  which  fact  was  admitted  by  the 
reply.  Thereupon  the  defendants  filed  a  mo- 
tion for  judgment  upon  the  pleadings  and  for 
a  dismissal  of  the  action.  The  court  granted 
this  motion,  on  the  ground  that  the  plaintiff 
has  a  complete  remedy  in  the  probate  court 
to  determine  the  validity  of  the  will  of 
Enoch  C.  McGlanahan  dated  September  11, 
1891,  and  the  will  dated  May  8,  1912 ;  and 
for  that  reason  dismissed  the  complaint 
without  prejudice  to  the  rights  of  the  par- 
ties to  have  determined  the  validity  of  either 
of  the  wills.  The  plaintiff  has  appealed 
from  that  order. 

[1,2]  The  appellant  states  that  "the  sole 
question  to  be  determined  upon  the  appeal  is 
whether  the  contract  that  was  made  by  the 
appellant  and  the  decedent  Is  such  a  contract 
as  equity  will  specifically  enforce,  and 
whether  or  not  the  execution  of  a  new  will 
by  the  decedent  prior  to  his  death  effectually 
invalidated  the  contract  of  the  parties."  No 
other  question  Is  presented  or  discussed  in 
either  the  brief  of  the  appellant  or  the  re- 
spondents. We  shall  therefore  proceed  at 
once  to  a  determination  of  this  question. 

Two  cases  almost  Identical  with  this  case 
have  been  presented  to  this  court,  which  we 
think  are  determinative  of  the  question  now 
presented. 

The  case  of  Swash  v.  Sharpsteln,  14  Wash. 
426,  44  Pac.  862,  32  L.  R.  A.  79G,  was  a  case 
where  Orley  Hull  made  a  parol  agreement  to 
the  effect  that  in  consideration  that  Eva 
Swash  and  her  sister  would  waive  the  right 
of  an  appeal  In  litigation  which  was  then 
pending  between  Orley  Hull  and  his  daugh- 
ters, the  said  Orley  Hull  would  devise  to 
Eva  Swash  one-fourth  of  his  estate  at  the 
time  of  his  death.    Eva  Swash  consented  to 


•For  other 
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this  and  waived  the  right  of  appeaL  After- 
wards her  father  died,  leaving  a  will  in 
which  he  bequeathed  to  her  the  sum  of  f  500. 
The  value  of  the  estate  at  that  time  was  $40,- 
000  or  more.  In  that  case,  after  reviewing 
numerous  authorities,  this  court  said :  "The 
cases  cited  that  do  support  the  plalntlfTs 
contention  are  overborne  by  the  weight  of 
authority,  and  the  rule  seems  to  be  well  set- 
tled that  to  enforce  a  parol  contract  to  make 
a  will,  there  must  have  been  at  least  some 
substantial  thing  done  by  the  testator  in  his 
lifetime  in  pursuance  of  that  contract  This 
seems  to  be  required  for  the  purpose  of  plac- 
ing the  proof  of  the  contract  beyond  all  le- 
gitimate controversy,  and  bears  directly  upon 
the  question  of  the  proof.  The  fraud  to  be 
prevented  Is  the  danger  of  the  fraudulent  es- 
tablishment of  such  contracts,  and  this  is 
the  purpose  of  the  provision  of  the  statute; 
and  the  cases  which  hold  that  a  performance 
upon  the  part  of  one  party  alone  is  suffi- 
cient seem  to  lose  sight  of  tliis  fact,  and  as- 
sume that  the  contract  can  as  well  be  estab- 
lished by  the  acts  of  one  party  alone,  against 
the  statute."  Further  along  in  the  case  (14 
Wash,  at  page  437,  44  Pac.  at  page  866,  32 
h.  B.  A.  796),  this  court  said:  "If  the  mak- 
ing of  8  previous  will  in  pursuance  of  the 
contract  would  not  have  been  a  sufficient 
part  performance  by  Hull,  then  the  nature 
of  this  contract  was  such  that  It  would  not 
admit  of  a  sufficient  part  performance  to 
make  it  valid,  for  there  was  nothing  else  for 
him  to  do  in  the  premises.  Conceding  all 
that  the  plaintiff  clnims  with  reference  to 
the  proof;  we  are  stUI  forced  to  the  conclu- 
sion, under  the  authoritlee,  that  she  Is  not 
entitled  to  a  decree  for  a  specific  perform- 
ance, for  we  are  not  disposed  to  add  to  or  ex- 
tend the  exceptions  to  the  rule  established 
by  the  statute  to  meet  the  seeming  hardships 
of  a  particular  case.  The  fault  rests  with 
the  parties  in  not  putting  their  contracts  in 
writing.  The  rule  should  not  be  infringed  as 
freely  after  the  death  of  one  of  the  parties  as 
In  cases  where  the  contract  was  to  be  per- 
formed during  his  lifetime.  If  a  period  of 
years  had  been  fixed  by  the  contract  for  the 
conveyance  of  this  property  by  Hull  to  the 
plaintiff,  instead  of  a  devise,  and  the  parties 
were  all  living,  under  the  overwhelming 
weight  of  authority  there  was  not  a  suffi- 
cient part  performance  to  authorize  its  spe- 
cific enforcement"  This  case,  it  seems  to  us, 
Is  a  complete  answer  to  the  question  present- 
ed upon  this  appeaL 

The  case  of  Edwall  t.  Jesseph,  184  Pac. 
1041,  was,  "in  substance,  an  action  to  enforce 
specific  performance  of  an  alleged  contract 
entered  into  between  Ida  Edwall  and  her  de- 
ceased husband,  by  which  they  agreed  to 
make  mutual  wills,  and  in  pursuance  of 
which  contract  they  each  executed  wills  on 
July  3,  1909."  Thereafter  on  July  9,  1910, 
Peter  ESdwall  executed  another  will,  wherein 
he  expressly  revoked  all  former  wills  by  him 
executed,  and  devised  his  estate  to  Ward  Jes- 


seph  in  trust,  so  that  his  wife  would  i^cdre 
during  her  llfettme  the  larger  portion  of  the 
income  therefrom,  upon  her  death  his  estate 
to  be  distributed  among  certain  of  his  rela- 
tives, naming  them.     In  that  case  we  held 
that  the  oral  agreement  was  within  the  stat- 
ute of  frauds,  and  was  void,  and  that  there 
was  no  part  performance,  and  therefore  af- 
firmed the  judgment  of  the  lower  court  Tb« 
wills  executed  in  the  Edwall  Case  are  in  all 
respects  similar  to  the  wills  executed  in  this 
case,  and  the  question  presented  in  the  Ed- 
wall Case  is  the  same  as  is  presented  in  this 
case.    After  reviewing  many  authorities  dted 
in  the  appellant's  brief,  and  others  not  dted, 
we  said :    "We  are  of  the  opinion  that  these 
wills  do  not  of  themselves,  prove  the  making 
of  any  contract  of  mutuality  on  the  part  of 
the  testators,  nor  that  one  was  made  in  con- 
sideration of  the  other,  though  upon  thelt 
face  they  appear  to  have  been  simultaneous- 
ly executed  before  the  same  witnesses,  and 
were,  as  the  evidence  shows,  placed  for  safe- 
keeping together  in  the  hands  of  a  third  per- 
son.    So  far  as  any  written  evidence  such 
as  is  required  by  the  statute  of  frauds  shows, 
these  are  individual  wills  of  the  simplest  pos- 
sible character,  and  there  is  no  competent 
written  evidence  in  this  j«cord  tending  to 
show  that  they  were  made  in  pursuance  of 
any  contract  between  the  respective  testators 
which  would,  in  the  least,  Impair  their  power 
of  revocation.     It  follows  that  the  making 
of  the  wlU  of  July  9,  1910,  by  Peter  EdwaU 
constituted  an   effectual   revocation   of  his 
will  of  July  S,  1909,  unless  the  effect  of  the 
statute  of  frauds  was  avoided  by  part  per- 
formance of  the  alleged  contract"     In  that 
case  we  quoted  from  Edson  v.  Parsons,  155 
N.  Y.  665,  60  N.  E.  266,  as  follows :    "A  gen- 
eral maxim,  which  equity  recognizes,  is  that 
a   testator's   will   Is  ambulatory    until   his 
death.    It  is  a  dlsfpositlon  of  property  which 
neither  can,  nor  is  supposed  to,  take  effect 
until  after  death.    I  think  it  needs  no  further 
argument  to  show  that  to  attribute  to  a  will 
the  quality  of  Irrevocability   demands  the 
most  indisputable  evidence  of  the  agreement 
which  is  relied  upon  to  change  its  ambula- 
tory nature,  and  that  the  presninptions  wiU 
not  and  should  not,  take  the  place  of  proof." 
Then,  in  the  Edwall  Case,  after  considering 
the  claim  of  the  appellant  that  tliere  had 
been  a  part  performance  of  the  contract  re- 
lied upon,  we  held  that  the  making  of  a  will, 
in  pursuance  of  a  contract  required  by  the 
statute  of  frauds  to  be  evidenced  by  a  writ- 
ing, did  not  constitute  a  part  performance 
of  such  contract  so  as  to  render  the  same  en- 
forceable, and  concluded  by  saying:    "We  are 
unable  to  find  in  this  record  any  evidence  in 
writing  of  the  existence  of  a   contract  be- 
tween appellant  and  the  deceased,  in  pursu 
ance  of  which  the  wills  of  July  3,  1909,  were 
made  by  them,  and  we  are  not  permitted  by 
law  to  look  to  parol  proof  of  the  existence 
of  such  a  contract,  any  more  than  we  are 
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permitted  to  look  to  parol  proof  of  the  con- 1 
vejanee  of  land.  It  follows  that  each  of 
those  wUls  was  revocable  at  the  pleasure  of 
Its  maker,  without  notice  to  the  other,  and 
that  the  one  executed  by  Peter  Edwall  was 
effectlTely  revoked  by  his  will  of  July  9, 
1910." 

These  cases  seem  to  us  to  be  directly  in 
point  upon  the  question  presented  here  and 
dedsive  of  it. 

The  judgment  appealed  from  Is  therefore 
affirmed. 

CBOW,  C.  J.,  and  PAHKER,  MORBIS,  and 
FULLERTON,  JJ.,  concur. 


CRAIB  T.  PETERSON. 

(Snpreme  Court  of  Washington.    Jan.  8,  1914.) 
L  Contracts  (J  229*)— Constbtjction— Pbof- 

ns. 

Plaintiff.  havinK  secured  judgment  against 
K.,  who  was  a  member  of  a  6rm,  was  endeavor- 
ing to  collect  the  same,  when  it  appeared  that 
the  firm  had  a  number  of  teams  which  P.  had 
contTacted  to  use  in  the  nerformance  of  a  city 
employment  contract,  ana,  the  firm  being  in- 
debted to  a  bank  which  held  a  mortgage  on  the 
team^  it  was  agreed  that  plaintiff  should  de- 
laj  enforcement  of  his  claim  for  five  months, 
and  that  P.  should  work  about  26  of  the  teams 
at  13.50  a  day,  and,  after  deducting  $40  a 
month  per  team  and  Interest  on  the  amount  due 
the  bank,  P.  should  pay  to  plaintiff  one-half  the 
set  piofits  of  the  teams,  less  $75  per  month, 
to  be  paid  to  K.,  and  K.  agreed,  in  consideration 
of  the  extension  of  time,  that  one-half  the  net 
profits  earned  by  the  teams,  less  the  sums  so 
specified,  to  the  extent  of  $1,350  should  be  paid 
to  plaintiff.  Held,  that  the  word  "profits,"  as 
osed  in  the  contract,  meant  the  balance  remain- 
ing after  deducting  the  expenses  of  the  teams 
at  $40  per  month  per  team,  the  $75  per  month 
for  K.,  and  the  interest  on  the  bank's  debt. 

ISA.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1045-1067, 1069-1066, 1070, 1077 ; 
Dec  Dig.  I  229.*] 

2.  Action    (I   82*)— Oatjsk   o»  Actiow— Sus- 

MS8I0K— Tntt. 

Where,  in  consideration  of  plaintiff's  sus- 
pending proceedings  to  collect  a  Judgment 
against  E.  for  five  months,  defendant  P.  and  K. 
agreed  to  pay  one-half  the  net  profits  of  the 
use  of  certtin  teams  by  P.  in  the  performance 
of  a  city  contract  to  iriaintiff  until  his  debt  was 
paid,  plaintiff's  suit  for  an  accounting  under 
the  contract,  not  brought  until  after  the  five 
months  had  expired,  was  not  premature  because 
It  that  time  the  contract  with  the  city  had  not 
been  completed. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  fi  71S-721,  723;   Dec.  Dig.  |  62.*] 

Departoient  2.  Appeal  from  Superior 
Ooart.  King  Goonty;   Everett  Smith,  Judge. 

ActioD  by  John  L.  Craib  against  Andrew 
Peterson.  Judgment  for  plaintiff,  and  de- 
fendant appeala    Afflnned. 

Ballinger,  Battle,  Hnlbert  A  Shorts  and  R. 
W.  Capps,  all  of  Seattle,  for  appellant  Byers 
tt  Byers,  of  Seattle,  for  respondent 

MOUNT,  J.  The  plaintiff  brought  this  ac- 
tion for  an  acconntlng  under  a  contract  en- 
tered into  between  the  plaintiff  and  the  de- 


fendant and  John  Kalberg.  It  was  alleged  in 
the  complaint  that  there  was  a  sum  of  money 
due  the  plaintiff  imder  the  contract  and  that 
the  defendant  had  failed  to  account  therefor. 
The  defendant  admitted  the  execution  of  the 
contract  but  denied  that  there  was  any  mon- 
ey due  thereunder,  and  alleged  another  con- 
tract executed  on  the  same  day  between  the 
defendant  and  a  copartnership,  known  as 
Kalberg  &  Brandon,  which  was  part  of  the 
same  transaction;  that  the  plaintiff  had  no- 
tice and  knowledge  of  the  latter  contract  and 
was  bound  thereby.  Upon  the  trial  of  the 
case  the  lower  conrt  found  In  favor  of  the 
plaintiff,  and  ordered  an  acconntlng.  The 
defendant  has  appealed  from  that  Judgment. 
The  contract  under  which  the  plaintiff 
claims  an  accounting  is  admitted.  It  is  as 
follows:  "M'emorandum  of  agreement,  be- 
tween John  L.  Cralb,  party  of  the  first  part, 
John  Kalberg,  party  of  the  second  part,  and 
Andrew  Peterson,  party  of  the  third  part, 
wltnesseth:  That  whereas  the  said  party  of 
the  first  part  has  a  claim  against  the  party 
of  the  second  part  for  $1,350  besides  interest 
and  the  said  party  of  the  second  part  and  his 
partner  Brandon  are  owners  of  certain  teams 
and  outfit  and  operate  under  the  name  of 
Kalberg  &  Brandon,  and  the  said  party  of  the 
third  part  has  a  contract  from  the  city  of 
Seattle  for  grading  and  curbing  26th  avenue, 
south,  In  the  dty  of  Seattle  under  ordinance 
No.  26830,  district  2480,  and  it  has  been 
agreed  by  the  parties  hereto  that  said  first 
party  shall  waive  his  right  to  enforce  the 
collection  of  his  claim  at  the  present  time 
and  to  extend  the  time  for  payment  to  on  or 
before  five  months  from  date  hereof,  and  said 
party  of  the  third  part  shall  work  the  teams 
and  outfit  of  Kalberg  &  Brandon  on  his  said 
job,  working  as  many  of  the  teams  and  as 
much  of  the  time  as  it  is  practicable  to  work, 
at  the  daily  wage  of  $3.50  per  team  and  after 
deducting  the  keep  of  said  teams  not  ex- 
ceeding, however,  the  sum  of  $40  per  month 
per  team,  and  interest  on  amount  due  the 
State  Bank  of  Seattle,  said  third  party  shall 
pay  to  the  said  first  party  one-half  the  net 
profits  of  said  teams  and  outfit  less  the  sum 
of  $75  per  month  to  be  paid  to  the  said  Kal- 
berg: Therefore,  in  consideration  thereof  and 
In  payment  of  the  portion  of  the  profits  and 
moneys  the  said  first  party  hereby  agrees 
and  hereby  does  extend  the  time  of  Uie  pay- 
ment of  his  daim  against  the  said  second 
party,  John  Kalberg,  to  on  or  about  five 
months  from  date  hereof,  said  claim  to  bear 
interest  from  date  to  the  maturity  thereof  at 
the  legal  rata  Said  second  party,  hereby  au- 
thorizes and  directs  the  said  third  party  to 
pay  to  the  said  John  Lk  Cralb,  one-half  the 
net  profits  earned  on  the  said  26th  avenue, 
south,  job  by  the  teams  and  outfit  of  Kal- 
berg A  Brandon  less  the  sum  of  $75  per 
month  to  be  paid  to  the  said  party  of  the  sec- 
ond part  and  said  second  party  hereby  sells. 
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assigns  and  transfers  to  the  said  first  party 
one-half  the  net  profits  earned  on  the  said 
26tb  avenue,  south,  Job  by  the  teams  and  out- 
fit of  Kalberg  &  Brandon  less  the  sum  of  $75 
per  month  to  be  paid  by  the  said  second 
party,  bat  the  amount  to  be  paid  out  of  said 
net  profits  to  said  first  party  shall  not  exceed 
the  sum  of  $1,350  and  Interest  at  the  legal 
rate  from  the  time  the  claim  against  said  sec- 
ond party  in  favor  of  said  first  party  ma- 
tured. Said  third  party  hereby  agrees  that 
he  will  work  the  teams  and  outfit  of  Kal- 
berg &  Brandon  on  said  Job  whenever  work 
is  practicable  and  shall  woi^  as  many  teams 
as  It  is  practicable  to  work  and  that  he  will 
pay  one-half  the  net  amount  that  is  earned 
on  said  Job  by  said  teams  and  outfit  less  the 
sum  of  $75  per  month,  to  the  said  first  party 
not  exceeding  the  sum  of  $1,350  and  Interest 
from  the  date  of  maturity  of  the  claim 
against  said  second  party  and  further  agrees 
that  the  amounts  to  be  deducted  from  the 
earnings  of  said  team  and  outfit  at  the  rate 
of  $3.50  per  day  per  team  shall  be  the  keep 
of  said  teams,  not  to  exceed,  however,  $40 
per  month  per  team  and  interest  on  the  loan 
of  the  State  Bank  of  Seattle,  which  loan  shall 
not  exceed  the  sum  of  $18,000;  and  further 
agrees  that  one-half  the  net  profits  on  said 
teams  and  outfit  less  the  sum  of  $76  per 
month  and  not  exceeding  the  sum  of  $1,350 
and  Interest  shall  be  held  by  said  third  party 
until  the  completion  of  said  contract,  but  the 
date  of  such  completion  shall  not  extend  be- 
yond the  period  of  five  months  from  the  date 
hereof,  and  that  at  the  completion  of  said 
contract  the  said  portion  of  said  profits  shall 
be  paid  to  said  first  party,  but  the  sum  so 
paid  to  said  first  party  shall  not  exceed  the 
sum  of  $1,350  and  interest  Dated  at  Seattle, 
Washington,  February  2eth,  1912." 

It  is  argued  by  the  appellant  that  the  ac- 
tion was  prematurely  brought;  that  the  re- 
spondent was  not  entitled  by  virtue  of  his 
contract  and  his  knowledge  of  the  contract 
between  the  appellant  and  Kalberg  &  Bran- 
don, to  an  accounting,  except  out  of  the  net 
profits  of  the  work  which  was  to  be  done 
under  the  latter  contract  Upon  the  trial  of 
the  case  the  court  was  of  the  opinion  that 
the  contract  sued  upon  was  ambignons,  and 
therefore  admitted  oral  evidence  of  the  cir- 
cumstances which  gave  rise  to  the  contracts 
at  the  time  they  were  entered  into,  for  the 
purpose  of  determining  the  meaning  of  the 
contract  sned  upon. 

It  will  be  noticed  that  the  contract  above 
set  out  Is  between  three  independent  pai^ 
ties.  It  appears  from  the  evidence  that  at 
the  time  these  contracts  were  entered  into, 
the  respondent  had  secured  a  Judgment 
against  John  Kalberg  of  the  partnership  of 
Kalberg  &  Brandon,  and  was  endeavoring  to 
enforce  collection  thereof.  All  the  property 
of  Kalberg  was  held  under  a  mortgage  by  the 
State  Bank  of  Seattle.  This  property  was 
of  the  value  of  about  $40,000,  and  the  bank's 
mortgage  amounted  to  about  $18,000.    There 


were  other  creditors,  and  it  was  agreed  be- 
tween the  parties  to  the  contract  that  if  the 
respondent  would  cease  endeavoring  to  force 
collection  of  the  Judgment  against  Kalberg, 
the  appellant  Peterson  would  assume  the  ob- 
ligation.     Consequently    this    contract  was 
entered  into.    The  responde&t  was  named  as 
pa'rty  of  the  first  part,  Kalberg  as  party  of 
the  second  part  tuad  Peterson,  the  appellant, 
party  of  the  third  part    By  the  terms  of  the  ' 
contract  the  respondent  In  consideration  of 
waiving  his  right  to  enforce  the  collection  of 
his  claim  and  extending  the  time  for  pay- 
ment five  months  from  the  date  of  the  con- 
tract agreed  that  Peterson  should  work  cer- 
tain teams,  about  26  in  number,  belonging  to 
the  copartnership  of  Kalberg  &  Brandon,  at 
$3.50  per  day  per  team,  and,  after  deducting 
the  sum  of  $40  per  month  per  team  and  inter- 
est on  the  amount  due  the  State  Bank,  that 
Peterson  should  pay  to  the  respondent  "one 
half  the  net  profits  of  said  teams  and  outfit 
less  the  sum  of  $75  per  month  to  be  paid  to 
the  said  Kalberg."     Second  party,  Kalberg, 
agreed.  In  consideration  of  the  extension  of 
the  time,  that  "one-half  the  net  profits"  earn- 
ed by  the  teams,  less  the  sums  above  men- 
tioned, to  the  extent  of  $1,350,  should  be 
paid  to  the  respondent     The  appellant  in 
this  case  under  the  terms  of  the  contract 
agreed  that  he  would  work  the  teams,  and 
would  pay  "one-half  the  net  amount  that  is 
earned  on  said  Job  by  said  teams  and  outfit 
less  the  sum  of  $75  per  month,  to  the  said 
first  party  not  exceeding  the  sum  of  $1,350 
and  Interest  from  the  date  of  maturity  of 
the  claim  against  said  second  party  and  fur- 
ther agrees  that  the  amonnte  to.  be  deducted 
from  the  earnings  of  said  teams  and  outfit  at 
the  rate  of  $3.60  per  day  per  team  shall  be  the 
keep  of  said  teams,  not  to  exceed,  however, 
$40  i>er  month  per  team  and  interest  on  the 
loan  of  the  State  Bank  of  Seattle,  which  loan 
shall  not  exceed  the  sum  of  $18,000;   and 
further  agrees  that  one-half  the  net  profits 
on  said  teams  and  outfit  less  the  sum  of  $75 
per  month  and  not  exceeding  the  sum  of 
$1,350  and  interest  shall  be  held  by  said  third 
party  until  the  completion  of  said  contract, 
but  the  date  of  such  completion  shall  not 
extend  beyond  the  period  of  flv«  months  from 
the  date  hereof.    •    •    *" 

[1]  Because  of  the  use  of  the  word  "prof- 
its" In  this  contract  the  trial  court  was  evi- 
dently of  the  opinion  that  the  contract  was 
ambiguous,  and  therefore  heard  oral  evidence 
to  determine  the  real  intention  of  the  parties. 
The  court  concluded  after  hearing  the  evi- 
dence that  the  appellant  by  the  terms  of 
this  contract  had  agreed  to  pay  to  the  re- 
spondent one-half  of  the  net  profits  on  said 
teams  which  was  earned  by  them,  less  the 
expenses  thereof,  not  exceeding  the  sum  of 
$1350  and  Interest  and  that  this  was  pay- 
able, in  any  event,  at  the  expiration  of  five 
months  from  the  date  of  the  contract  We 
are  satisfied  that  the  trial  court  decided 
correctly  upon  that  question,  whether  we  take 
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the  contract  as  It  appears  upon  Its  face,  or 
whether  It  Is  considered  in  connection  witb 
the  erldence  in  the  case.    WbUe  the  contract 
uses  the  words,  "one-half  the  neb  profits,"  it 
is  plain  we  tlilnk  tliat  the  net  profits  there 
referred  to  is  the  balance  left  after  deducting 
the  expenses  of  the  teams  at  $40  per  month 
per  team  and  the  |75  per  month  for  Kalberg 
and  the  interest  on  Hie  debt  due  to  the 
State  Bank.    There  is  no  reference  in  this 
contract  to  any  other  contract,  and  it  Is  not 
dalmed  that  the  respondent  signed  any  other 
contract    It  Is  true  tliat  on  the  same  day 
aooth«  amtract  was  entered  Into  between 
Kalberg  A  Brandon  and  the  appellant    That 
contract  was  one  wherein  Peterson  took  over 
a  contract  which  had  theretofore  been  en- 
tered into  between  tlie  dty  of  Seattle  and 
Kalbeig  A  Brandon,  as  copartners,  wherein 
It  was  agreed  that  the  appellant  should  use 
the  teama  of  Kalberg  &  Brandon  in  perform- 
ing work  under  the  contract  for  the  city. 
And  it  was  agreed  in  that  contract  that  $3.60 
per  day  should  be  allowed  for  each  team  for 
each  day's  work,  and  that  there  should  be 
dednctions  of  $75  per  month  for  Kalberg  and 
interest  on  the  money  due  the  bank,  and  that 
the  proceeds  of  the  work  of  these  teams 
ihould  be  held  by  the  appellant  until  the  con- 
tract was  finally  completed.     And  it  was 
"farther  agreed  and  understood  that  If  said 
contract  does  not  make  sufficient  money  to 
pay  the  parties  for  the  teamwork  as  herein 
mentioned,  that  then  neither  of  the  parties 
hereto  shall  receive  any   compensation  for 
sach  team  hire  except  such  compensation  as 
they  may  receive  out  of  the  profits  of  said 
contract  after  the  payment  of  all  other  ex- 
penses."   But  the  respondoit  testified  that  he 
did  not  know  the  terms  of  that  contract 
and  was   not  Interested   therein;    that  he 
agreed  to  attend  the  time  of  payment  of  the 
debt  owing   to   lilm  by    Kalberg   for   five 
months,  in  consideration  ttiat  Peterson  would 
pay  one-half  of  the  net  profits  of  the  use  of 
the  teams  upon  his   contract  .during   that 
tima    In  other  words,  the  respondent  made 
It  possible  for  the  appellant  to  use  the  teams 
upon  the  work  for  that  period  of  time,  in 
consideration  that  the  appellant  would  pay 
the  amount  of  his  '•<"<"', 

[2]  It  is  argued  by  the  appellant  that  be- 
cause the  work  under  the  contract  with  the 
city  has  not  yet  been  completed,  therefore 
the  action  was  prematurely  brought.  But 
the  contract  sued  upon,  by  which  Peterson 
agrees  to  pay,  provides  that  the  date  of  such 
completion  of  the  contract  shall  not  extend 
beyond  the  period  of  five  months  from  the 
date  thereof,  which  can  mean  nothing  less 
than  that  Peterson  agreed  to  pay  whatever 
the  net  profits  of  the  teams  were  at  that 
date,  notwithstanding  the  contract  with  the 
city  had  not  been  completed.  The  five- 
month  period  had  expired  before  the  action 
was  begun. 


We  ore  of  the  opinion  that  the  contract  it- 
self is  sufficient  to  sustain  the  order  of  the 
trial  court  If  the  contract  is  ambiguous, 
the  evidence  in  the  case  leads  to  the  same 
conclusion.  The  cause  therefore  was  not 
prematurely  brought 

The  judgment  is  affirmed. 

CHOW,  C.  J.,  and  PARKER,  FUI.LBR- 
TON,  and  MORRIS,  JJ.,  concur. 


PAOIPIO  COAST  BISCUIT  CO.  ▼.  OSWAU) 

(PERRT,   GamlBhee). 
(Supreme  Court  of  WaaliingtoD.    Jan.  8,  1914.) 

1.  CHATTKI.   MoBTOAGXS   (i   196*)— BXCOBDIRO 

— Ckeditobs. 

WUIe  an  unrecorded  mortgage,  under  the 
express  provisiona  of  Hem.  &  BaL  Code,  |  3660, 
is  void  as  to  creditora  between  the  date  of  its 
execution  and  the  time  of  recording,  upon  be- 
ing recorded  it  immediately  becomes  etEective 
the  same  as  though  executed  on  that  date,  and 
creates  a  lien  superior  to  the  claimB  of  credi- 
tors having  no  specific  liens. 

[Ed.  Note.— For  other  cases,  see  Chattel  Hort- 
mg^  Cent.  Dig.  ||  429,  438-141;    Dec.  Dig. 

2.  Fbauduurt     Convxtarcu     (|     116*)  — 
RiOHT  TO  Pbbixb  CBKorroB. 

A  debtor  may  prefer  a  creditor  except  in 
cases  of  insolvency. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent  Dig.  U  370,  376-377 ;  Dec. 
Dig.  I  llfi.*) 

Department  2.  Appeal  from  Superior 
Court,  King  Connty;   King  Dykeman,  Judge. 

Action  by  the  Pacific  Coast  Biscuit  Com- 
pany, a  corporation,  against  William  Oswald, 
defendant,  and  L  D.  Perry,  garnishee.  From 
a  Judgment  for  plaintilf,  the  garnishee  ap- 
peal&  Reversed,  and  garnishment  proceed- 
ings ordered  dismissed. 

Jas.  O.  McKnight  of  Seattle,  for  appellant 

MOUNT,  3.  The  appellant  Is  a  garnishee 
defendant  in  the  case  of  Pacific  Coast  Bis- 
cuit Company  v.  William  Oswald.  Tlila  ap- 
peal is  prosecuted  from  a  Judgment  of  the 
superior  court  for  King  county,  finding  that 
certain  property  in  the  possession  of  the  ap- 
pellant was  the  property  of  William  Oswald. 

The  respondent  appeared  in  tills  court  and 
moved  to  dismiss  the  appeaL  This  motion 
was  denied.  The  respondent  has  filed  no 
brief  on  the  merits,  so  that  we  are  not  advis- 
ed of  Ills  position  except  as  stated  by  the 
appellant 

The  facts  In  the  case  were  stipulated. 
There  Is  no  dispute  upon  the  facts.  It  ap- 
pears from  the  stipulation  that  in  April,  1011, 
William  Oswald  was  Indebted  to  the  appel- 
lant I.  D.  Perry,  in  the  sum  of  $450.  On 
that  date  Mr.  Oswald,  in  order  to  secure  the 
payment  of  this  indebtedness,  executed  a 
chattel  mortgage  upon  a  certain  stock  of 
goods  and  fixtures  belonging  to  him.  The 
mortgage  was  made  in  good  faith  and  with- 
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out  any  desire  to  hinder  or  delay  creditors. 
Tlie  mortgage  was  properly  acknowledged 
and  verified  and  delivered  to  the  mortgagee, 
Mr.  Perry.  It  was  not  filed  for  record  until 
September  7,  1911.  Between  the  date  of 
the  execution  of  the  mortgage  and  the  date 
It  was  filed,  several  persons  became  credi- 
tors of  Mr.  Oswald.  On  the  day  the  mort- 
gage was  filed,  viz.,  September  7,  1911,  IVIr. 
Perry  proceeded  to  foreclose  the  same  by 
notice  and  sale  under  the  statute.  The  sher- 
iff took  possession  of  the  stock  of  goods  and 
fixtures,  and  thereafter  regularly  sold  the 
same.  At  the  sheriff's  sale  Mr.  Perry  became 
the  purchaser  for  the  sum  of  $362.92,  which 
It  is  agreed  was  the  reasonable  value  there- 
of. Mr.  Periy  has  ever  since  been  in  pos- 
session of  the  goods,  selling  and  replacing 
the  same  with  other  goods.  Thereafter,  on 
the  6th  day  of  November,  1911,  the  Pacific 
Coast  Biscuit  Company  secured  a  Judgment 
against  Mr.  Oswald  upon  debts  that  were 
contracted  between  the  month  of  April  and 
the  month  of  September,  1911.  After  this 
Judgment  was  obtained,  a  writ  of  garnish- 
ment was  served  upon  Mr.  Perry.  This  writ 
was  based  upon  an  aflldavit  that  Mr.  Perry 
was  indebted  to  Mr.  Oswald,  or  had  proper- 
ty In  his  possession  belonging  to  Mr.  Oswald. 
Mr.  Perry  thereupon  denied  that  he  was 
indebted  to  Mr.  Oswald,  or  that  he  had  any 
property  in  his  possession  belonging  to  Mr. 
Oswald.  Upon  these  facts  the  trial  court 
concluded  that  the  chattel  mortgage  execut- 
ed In  April  and  filed  In  September,  1911,  was 
void  as  to  creditors  between  those  dates,  and 
therefore  the  mortgage  foreclosure  was  void 
and  the  property  obtained  by  Mr.  Perry  un- 
der the  foreclosure  was  the  property  of  Mr. 
Oswald,  and  a  Judgment  was  thereupon  en- 
tered ordering  th?  property  in  the  possession 
of  Mr.  Perry  to  he  turned  over  to  the  sheriff 
to  satisfy  the  Judgment  obtained  by  the 
Pacific  Coast  Biscuit  Company  against  Mr. 
Oswald. 

Apparently  the  respondent  and  the  trial 
court  reply  upon  the  case  of  Willamette  Cas- 
ket Co.  V.  Cross  Undertaking  Co.,  12  Wash. 
190,  40  Pac.  729.  That  was  a  case  where  a 
chattel  mortgage  had  been  given  on  Decem- 
ber 22,  1893,  and  was  not  recorded  until  May 
4,  1894.  In  the  meantime  an  action  was  in- 
instituted  by  other  creditors  of  the  mort- 
gagor, and  on  May  7th  a  receiver  was  ap- 
pointed and  took  possession  of  the  property 
of  the  mortgagor.  The  court  in  that  case 
construed  the  provisions  of  section  3660,  Rem. 
&  Bal.  Code,  and  held  that  an  unrecorded 
chattel  mortgage  was  void  as  to  creditors 
between  the  date  of  its  execution  and  the 
time  of  recording,  whether  the  creditors  ac- 
quired a  specific  lien  against  the  property  or 
not  The  logic  of  that  case  undoubtedly  sup- 
ports the  Judgment  apppealed  from  in  this 
case.  But  the  court  in  that  case  appears  not 
to  have  carefully  considered  the  question 
whether  such  mortgage,  after  being  filed  for 


record,  became  valid  as  of  the  time  it  wag 
filed. 

[1]  There  can  be  no  doubt  under  the  stat- 
ute that  a  mortgage  of  personal  property  Is 
void  as  against  creditors  unless  it  is  recorded 
in  the  same  manner  as  is  required  by  law 
for  conveyances  of  real  property,  because  the 
statute  BO  states.  But  we  are  satisfied  that 
this  statute  does  not  mean  that  an  unrecord- 
ed mortgage  may  not  thereafter  be  recorded 
in  compliance  with  the  statute,  and  become 
effective  after  the  date  of  such  recording  as 
to  all  creditors,  both  prior  and  subsequent 

[2]  There  is  no  doubt  that  a  debtor  in  this 
state  has  a  right  to  prefer  a  creditor,  except 
in  cases  of  insolvency.    If  this  mortgage  had 
been  recorded  imniediately  after  it  was  given, 
it  would   have  been  a   valid   mortgage  as 
against  all  persons  not  having  a  prior  lien. 
But  not  liavlng  been  recorded,  the  mortgage 
t>ecame  void  as  to  creditors  and  as  to  sub- 
sequent Incumbrancers  for  value  and  in  good 
faith.    It  was  clearly  witliln  the  power  of 
the  debtor  to  make  a  new  mortgage  on  Sep- 
tember 7,  1911,  which  mortgage  would  have 
been  valid  as  against  creditors  from  the  time 
of  making  and  filing  for  record.     Instead  of 
making  a  new  mortgage,  the  appellant  filed 
his'  old  mortgage  for  record.     There  were 
at  that  time  other  creditors,  but  they  were 
simply  general  creditors.    They  had  no  lien 
upon  any  specific  property.    When  the  mort- 
gage was  filed  for  record  it  t>ecame  immedi- 
ately effective  as  of  the  date,it  was  filed,  the 
same  as  a  mortgage  made  on  that  date.    It 
seems  to  us  that  there  can  be  no  escape  from 
this   conclusion.     In   Heal   v.   Evans   Creek 
Coal  &  Coke  Co.,  71  Wash.  225,  128  Pac.  211, 
we  said:    "Whether  properly  recorded  or  not 
the  mortgage  was  valid  as  between  the  mort- 
gagor and  mortgagee,  and  it  is  only  creditors 
who  have'  acquired  some  form  of  lien  upon 
the   mortgaged   property  ttiat  can   question 
the    right    of    the    mortgagee    to    foreclose 
against  such  mortgaged  property."     This  Is 
the  general  rule. 

The  conceded  facts  in  this  case  show  that 
the  Pacific  Coast  Biscuit  Company  had  no 
specific  lien  upon  any  property  of  the  mort- 
gagor at  the  time  the  mortgage  was  filed  for 
record  on  September  7,  1911.  Up  to  that 
time,  under  many  decisions  of  this  court  the 
mortgage  was  void  as  to  creditors.  But 
when  it  was  filed  for  record,  and  when  the 
mortgagee  took  possession  of  the  property,  as 
he  did  in  tills  case,  his  lien  I>ecame  perfect 
and  superior  to  the  claim  of  the  other  credi- 
tors having  no  specific  lien.  We  think  there 
can  be  no  doubt  of  the  correctness  of  tills 
position  under  the  statute. 

In  so  far  as  the  case  of  Willamette  Cas- 
ket Co.  V.  Cross  Undertaking  Co.,  supra,  may 
be  said  to  hold  that  an  unrecorded  mortgage 
is  absolutely  void,  and  may  not  become  vali" 
when  properly  filed,  that  case  must  be  over- 
ruled. Under  the  conceded  Cacts  In  this 
case,  we  think  it  is  clear  that  the  api>ellant 
by  reason  of  recording  tils  mortgage  prior  to 
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the  jndgment  of  the  Padflc  Coast  Biscuit 
Company,  obtained  a  first  lien  upon  the  prop- 
erty coTcred  by  the  mortgage,  and  the  sale 
tbereof  under  his  mortgage,  being  regnlar, 
passed  title  to  the  appellant,  and  that 
Oswald  had  no  farther  Interest  in  the  prop- 
erty. 

The  Jndgment  Is  therefore  reversed,  and 
the  garnishment   proceedings   ordered    dis- 


CBOW.   C.   J.,   and  PARKER.   FULLBR- 
TON,  and  MORRIS,  JJ.,  concur. 


MAONUSON  ▼.  MacADAM  at  aL 

^npreme  Coort  of  Washington.    Jan.  7,  1914.) 

1  Apfkal  AMD  Ebbob  (|  767*)  —  Rkcobds  — 
Motion  to  Stbikb  Answebino  Bbicf. 
ThoDgh  the  answering  brief  was  not  served 
and  filed  until  59  days  after  the  service  of  ap- 
pellanf  a  brief,  instead  of  in  30  days  as  required, 
bnt  it  was  served  and  filed  before  the  motion  to 
itiike  was  interposed,  and  no  delay  in  lAacing 
the  cause  on  the  calendar  resulted,  and  appel- 
lants luid  ample  time  to  prepare  and  file  their 
reply  brief  prior  to  the  hearlnc  of  argument  on 
appeal,  the  motion  to  strike  for  failure  to  file 
in  time  would  be  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BRor,  Cent.  Dig.  {  3102;   Dec.  Dig.  |  767.*] 

2.  Maoteb  awd  Skbvant  (|  222*)— Assump- 
noR  ov  BiBK— Rbuanob  vpok  Cabb  of 
Fqbeuan. 

A  servant  of  a  contractor,  who  had  no 
knowledge  as  to  a  heavy  machine  known  as  a 
concrete  mixer  and  did  not  know  the  danger 
of  attempting  to  hold  the  tongue  in  front  when 
steam  was  applied,  had  a  right  to  rely  upon 
the  superior  knowledge  and  upon  the  direction 
of  the  foreman  whose  duty  it  was  to  look  after 
his  safety,  and  hence  did  not  assume  the  risk 
of  injury  fn»n  the  tongne's  violent  swing. 

[£^  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  64&-6ei;  Dec.  Dig.  { 
222.*] 

8.   liASTKB    AND     SXBVAHT     ({    289*)— AOTIOHB 

FOB  iNJUBiES  —  Question  roB  Jubt  —  CoR- 

TBIBCTOBT    NEOUaBNCB. 

On  evidence  in  a  servant's  action  for  in- 
jury from  the  violent  swing  of  the  tongue  of 
a  heavy  concrete  mixer  operated  by  steam  which 
his  foreman  had  directed  him  to  hold  when 
steam  was  applied,  held,  that  his  contributory 
negligence  was  for  the  jury. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1089,  1090,  1092-1132; 
Dec  Dig.  I  289.»r    "  '  ' 

4.  Apfxai.  aud  Bbbob  ff  1060*)— Habklhs 
EiBBoB— Admissiok  or  Bzpbbt  Tbstiuont. 
In  a  servant's  action  for  injury  from  the 
violent  swing  of  the  tongue  of  a  heavy  concrete 
mixer  operated  by  steam,  the  admission  of  ex- 
pert evidence  to  show  the  force  with  which  the 
tongue  would  swing  so  as  to  show  whether  it 
was  possible  for  plaintiff  to  hold  the  tongue 
and  gnide  the  machine  as  directed  by  the  fore- 
man, where  the  amount  of  steam  applied  was 
not  shown,  if  erroneous,  was  not  prejudicial,  as 
the  expert  undoubtedly  took  all  conditions  into 
consideration. 

[E^  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1068,  1069,  4153-4157, 
4166;    Dec  Dig.  |  1050.*] 


6.  Damages  (|  1S2*)— Excessive  Davagks— 

PEBSONAI.   IlUmtlEB— IllJtTBT  TO    FOOT. 

A  verdict  of  f4JKI0  for  a  severe  sprain  in 
a  servant's  left  ankle  and  a  breaking  down  of 
the  instep,  causing  what  ia  ordinarily  known 
as  flat  foot,  at  times  swelling  so  as  to  prevent 
work  at  bard  labor,  was  excessive,  so  as  to  re- 
quire a  reduction  to  $2,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  372-385.  396;   Dec  Dig.  {  132.*] 

Department  1.  Apiieal  from  Superior 
Court,  King  County;  J.  X.  Ronald,  Judge. 

Action  by  Martin  Magnuson  against  J.  V. 
MacAdam  and  another,  copartners.  From  a 
Judgmebt  for  plaintifC  for  $4,500,  defendants 
appeal.  Affirmed  on  condition  that  plaintiff 
accept  a  reduction  to  the  sum  of  $2,500,  with 
interest  from  the  date  of  triaL 

Alez.  Dickinson  of  Seattle,  for  appellants. 
Martin  J.  Lund,  of  Seattle,  for  respondent. 

GROW,  O.  J.  Action  by  Martin  Magnuson 
against  J.  V.  MacAdam  and  Vincent  L.  Mac- 
Adam,  copartneiB,  to  recover  damages  for 
personal  injuries.  From  a  verdict  and  Jndg- 
ment In  plalntlfTs  favor,  defendants  have 
appealed. 

[1]  Appellanta  liave  moved  this  court  to 
strike  respondent's  answering  brief  for  the 
reason  that  It  was  not  served  and  filed  within 
SO  days  after  the  service  of  appellants'  open- 
ing brief.  WhUe  It  la  true  that  the  answer- 
ing brief  was  served  and  filed  about  59  days 
after  service  of  appellants'  oiiening  brief,  the 
record  shows  tliat  It  was  served  and  filed  be- 
fore the  motion  to  strike  vras  interposed; 
tliat  no  delay  In  placing  the  cause  on  the  cal- 
endar resulted;  and  that  appellants  had 
ample  time  wittiin  which  to  prepare,  serve, 
and  file  their  r^ly  brief  prior  to  the  hearing 
of  the  argument  on  appeal.  Under  these  cir- 
cumstances the  motion  to  strike  will  be  de- 
nied. 

Appellants'  principal  assignment  is  that  the 
trial  court  erred  in  denying  their  motions  for 
a  nonsuit,  for  a  directed  verdict,  and  for 
Judgment  notwithstanding  the  verdict  Re- 
spondent was  a  common  laborer  employed  by 
appellants,  who,  as  contractors,  were  en- 
gaged In  grading  and'  paving  certain  streets 
In  the  dty  of  Seattle.  Appellants  brought 
to  the  work,  for  use  thereon,  a  machine 
known  as  a  concrete  mixer,  which  weighed 
several  tons,  was  operated  by  steam,  and 
was  supposed  to  have  been  so  constructed 
that  it  might  be  propelled  by  its  own  motive 
power,  although  it  was  not  equipped  with 
any  steering  apparatus  or  appliances.  The 
machine  was  mounted  on  wheels;  the  two 
hind  wheels  being  on  a  stationary  axle,  while 
the  front  wheels  were  on  an  axle  which 
worked  upon  a  pivot.  A  tongue,  to  which 
horses  might  be  hitched,  was  attached  to  the 
front  axle  in  such  a  manner  that  it  wonld 
move  sideways  only  as  the  front  axle  was 
turned  or  moved.  Respondent's  evidence  and 
that  of  his  witnesses  shows  that  on  the 
day  of  the  accident  appellants'  foreman  de- 


*For  other  cum  see  aame  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by  LjOOQIC 


486 


187  PACIFIC  BEPOBTBB 


(Wash. 


sired  to  have  the  concrete  mixer  moved  by  its 
own  power;  that  it  was  located  on  a  con- 
crete base  of  the  unfinished  street,  which  was 
somewhat  rough  or  uneven;  that  the  foreman 
ordered  respondent  and  one  other  employ^ 
to  take  hold  of  the  tongue  and  guide  the  ma- 
chine while  It  was  being  moved;  that  re- 
spondent, who  was  unaware  of  the  danger 
which  he  would  thus  Incur,  obeyed  the  order ; 
that,  when  the  steam  power  was  applied,  the 
machine  refused  to  move  forward;  that  It 
went  backward  for  a  few  Inches,  striking  a 
peM)le  or'  some  other  obstruction,  which 
caused  the  tongue  to  swing  around  and  strike 
respondent  with  great  violence,  throwing  him 
down  and  Inflicting  the  injurtes  of  which  he 
complains ;  and  that  the  force  with  which  he 
was  struck  was  greater  than  he  could  resist. 

Respondent  insists  that  appellant  was  neg- 
ligent In  falling  to  provide  him  with  safe 
appliances  and  a  sdf  e  place  In  which  to  work, 
while  appellants.  In  support  of  their  mo- 
tions, contend  that  all  dangers  incident  to  re- 
spondent's employment  were  open  and  ob- 
vious, or  by  the  exercise  of  ordinary  care  and 
prudence  could  have  been  known  to  him,  and 
that  he  assumed  the  risk  of  such  dangers. 

There  was  evidence  that  respondent  had  no 
knowledge  of  machinery,  and  that  he  did  not 
know  or  appreciate  the  danger  of  the  work 
In  which  he  was  engaged.  Appellants  were 
of  the  opinion  that  the  mixer  could  be  moved 
by  its  own  power,  but  were  mistaken.  It  was 
their  duty  to  know  the  functions  and  fitness 
of  the  machine  and  to  appreciate  the  dangers 
to  which  Its  ordinary  operation  and  use 
might  subject  their  «mploye8.  The  evidence, 
without  contradiction,  shows  that  the  ma- 
chine could  only  be  moved  by  using  a  team 
of  horses,  and  that  the  force  applied  to  the 
tongue  when  the  front  wheels  turned  would 
be  so  great  as  to  render  It  impossible  for  the 
respondent  and  his  fellow  servant  to  hold, 
control,  or  guide  It 

[2, 3]  Respondent  had  a  right  to  rely  upon 
the  orders  and  superior  knowledge  of  the 
foreman,  who  represented  appellants.  In 
Knudsen  v.  Moe  Bros.,  66  Wash.  118, 119  Pac. 
27,  we  said:  "As  an  employe,  It  was  appel- 
lant's duty  to  obey  the  foreman's  orders,  un- 
less they  were  so  manifestly  dangerous  that  a 
prudent  man  in  the  exercise  of  due  caution 
would  refuse  to  obey.  A  servant's  obedience 
to  the  master's  orders  is  an  absolute  neces- 
sity to  the  snccessful  conduct  of  any  indus- 
trial occupation.  His  refusal  might  deprive 
him  of  employment  and  means  of  livelihood. 
Ordinarily  a  servant  yields  his  Judgment  to 
the  superior  Judgment  and  discretion  of  the 
master.  If  be  does,  and  is  injured  by  rea- 
son of  his  obedience  to  the  master's  orders, 
It  will  ordinarily  become  a  question  for  de- 
termination by  the  Jury,  in  such  an  action 
as  this,  whether  the  danger  of  obeying  the 
order  was  so  imminent  and  hazardous  as  to 
charge  the  servant  with  contributory  negli- 
gence and  preclude  him  from  recovering  dam- 
ages.** 


The  evidence  shows  that  the  attempt  to 
move  the  machine  by  Its  own  motive  power 
was  imder  the  Immediate  supervision  of  ap- 
pellants' foreman,  and  that  respondent  acted 
In  obedience  to  his  spedflc  orders.  It  was 
the  foreman's  duty  to  look  after  respondent's 
safety.  This  being  true,  respondent  did  not 
assume  the  risk,  nor  can  he  be  held  guilty 
of  contributory  negligence  as  a  matter  of 
law.  Etherldge  v.  Gordon  Construction  Co.. 
62  Wash.  266,  113  Pac.  639;  Nelson  v.  Bal- 
lard Lumber  Co.,  60  Wash.  690,  lU  Paa  882; 
Wlthlam  V.  Tenino  Stone  Quarries,  48  Wash. 
127,  92  Pac.  900.  The  trial  court  committed 
no  error  in  denying  appellants'  motions  for 
a  nonsuit,  an  Instructed  verdict,  or  JudgOKOt 
notwithstanding  the  verdict 

[4]  Appellants  further  contend  that  tiie 
trial  court  erred  in  admitting  the  expert  evi- 
dence of  a  mechanical  engineer,  for  the  pur- 
pose of  showing  the  force  with  which  tbe 
tongue  of  the  machine  would  move  from  side 
to  side.  The  purpose  of  this  evidence  was  to 
show  whether  it  would  be  possible  for  re- 
spondent to  hold  the  tongue  and  guide  tbe 
machine  as  directed  by  the  foreman.  No 
question  was  raised  as  to  the  competency 
of  the  witness.  Appellants  now  insist  that 
the  amount  of  steam  applied  to  the  engine 
was  not  shown,  and  that  the  expert  should 
not  have  been  permitted  to  testify  to  tbe 
force  which  would  be  exerted  without  con- 
sidering the  amount  of  steam  involved.  This 
objection  was  not  raised  at  the  trial  but  is 
presented  for  the  first  time  in  this  court 
The  expert  undoubtedly  took  all  oontiolling 
conditions  into  consideration.  We  conclude 
that  no  prejudicial  error  was  committed  in 
admitting  his  testimony.  Some  objections 
are  raised  to  instructions  given  and  refused, 
which  we  find  to  be  without  merit.  The  in- 
structions given  fully  and  accurately  stated 
the  law  applicable  to  the  issues  and  evidence. 

[f]  By  their  remaining  assignment  of  e^ 
ror,  appellants  contend  that  the  verdict  is 
excessive.  This  contention  must  be  sustain- 
ed. Respondent  contended  that,  when  he  was 
thrown  down,  he  received  a  severe  sprain  in 
his  left  ankle,  and  that  the  arch  or  instep 
of  his  left  foot  was  also  injured.  There  was 
evidence  showing  tliat  he  continued  work  for 
some  days.  He  insists  that  the  work  he  then 
did  was  of  a  very  light  character.  There  was 
also  evidence  to  the  effect  that  he  now  suffers 
with  what  is  ordinarily  known  as  a  flat  foot 
In  other  words,  that  the  Instep  of  his  left 
foot  is  broken  down,  and  much  weakened, 
and  that  at  times  it  becomes  swollen  so  as 
to  prevent  respondent  from  working  at  hard 
labor.  Although  the  evidence  as  to  the  ex- 
tent of  his  Injury  and  his  chances  for  a 
recovery  was  conflicting,  we  are  nevertheless 
of  tbe  opinion  that  the  verdict  was  excessive. 
At  the  time  of  passing  upon  appellants'  mo- 
tions for  a  new  trial  and  for  Judgment  non 
obstante,  the  trial  judge  veas  Informed  by  ap- 
pellants that  they  wotild  appe^  this  case  in 
any   event,   if  their   motions   were  denied. 
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Tberenpon  the  trial  jndge  In  substance  stated 
that  be  wonld  not  pass  upon  the  amount  of 
the  verdict  to  determine  whether  It  was  ex- 
cessive but  would  permit  that  question  to 
come  before  this  court  In  connection  with 
other  Questions  that  might  be  raised  on  an 
appeal.  It  was  the  duty  of  the  trial  Judge 
to  pass  upon  appellants'  contention  that  the 
rerdlct  was  excessive.  His  position  indicates 
an  impression  or  belief  on  his  part  that  the 
verdict  was  excessive  We  are  convinced 
that  It  was,  and  conclude  that  the  respondent 
must  either  consent  to  a  reduction  or  sub- 
mit to  a  new  trial. 

It  is  ordered  that  If,  within  90  days  after 
the  flllng  of  the  remittitur  herein,  the  re- 
spondent shall  ffle  his  written  consent  'to 
accept  a  Judgment  in  the  sum  of  $2,600,  with 
Interest  from  the  date  of  trial,  that  jndg- 
ment  fbr  that  amount  be  entered  in  bis  favor 
against  appellants  and  the  rarety  in  the  snper- 
sedeaa  bond.  It  is  farther  ordered  that,  in 
tbe  event  of  his  failure  to  make  such  an 
election  within  the  time  named,  a  new  trial 
be  granted.  Appellants  will  recover  their 
wsts  in  this  court 

60SB,  MOUNT,  PARKBB,  and  OHAD- 
(FICK,  JJ.,  concur. 


CHII.BEBO  et  al.  v.  BOTD  et  aL 
^Supreme  Court  of  Washington.    Jan.  2, 1914.) 
L  Deeds  (i  70*)— Feaud— Aois  Oohbiitut- 

INO. 

Where  a  defendant,  who  obtained  a  deed 
from  plaintiff,  knew  of  the  existence  of  a  dis- 
crepanqr  between  two  snrvers,  and  believed 
tbat  plaintiff  had  title  to  an  acre  by  reason  of 
tbe  discrepancyt  and  knew  that  plaintiff  was 
not  aware  of  tiiat  fact,  and  plaintiff  made  tbe 
conveyance  for  a  nominal  consideration,  while 
tbe  property  conveyed  was  worth  from  (2,000 
to  $5,000,  defendant  was  gmlty  of  fraud  jua- 
tlMne  the  setting  aside  of  the  deed,  though 
defendant  waa  purchaainK  and  plaintiff  was 
conveying  a  contincent  claim. 

[Ed.  Note.— For  other  («se%  see  Deeds, 
Cent  Dig.  Si  16B-182;   Dec.  Dig.  {  70. •] 

2l  Caitckixatioit  ov  Inbtbumshts  (i  34*)  — 

FKAUD—ESTOPFEir— Laches. 

Where  a  grantee  fraudulently  obtained  a 
deed  from  the  grantor  bv  representing  that 
he  desired  the  deed  to  settle  a  dispute  and  pre- 
vent litigation  involving  a  boundary,  while 
be  obtained  tbe  deed  to  promote  litigation,  and 
the  grantor  did  not  learn  of  the  frand  nntil  a 
■nit  oetween  the  grantee  and  a  third  person, 
involving  the  dispnted  boundary,  was  in  prog- 
ress, the  right  of  the  grantor  to  a  decree  set- 
ting aside  the  deed  on  the  ground  of  the  fraud 
was  not  defeated  by  laches  based  on  his  failure 
to  assert  his  daim  before  the  grantee  estab- 
lished the  grantor's  title  in  tbe  litigation. 

[Ed.  Note.— For  other  cases,  see  Cancella- 
tion of  Instruments,  Cent.  Dig.  f|  48-04;  Dec. 
Dig.  I  84.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;    Everett  Smith,  Judge. 

Action  by  Nelson  Chllberg  and  another 
against  William  F.  Boyd  and  others.    From 


a  Judgment  for  plaintiffB,  defendants  George 
W.  Aiken  and  his  wife  appeal.    Affirmed. 

Peters  ft  Powdl.  of  SeatUe,  for  appellants. 
T.  V.  Bevington,  of  Seattle,  for  respondents. 

ELLIS,  J.  This  action  was  brought  in 
July,  1910,  by  the  plaintiffs  Chllberg  to  pro- 
cure the  cancellation  of  a  quitclaim  deed  ex- 
ecuted by  them  to  the  defendant  George  W. 
Aiken,  alleging  fraud  in  its  procurement^  and 
to  quiet  title  against  the  defendant  Boyd  to 
the  lands  described  In  the  deed.  This  case 
grewB  out  of  the  same  general  transaction  in- 
volved in  the  case  of  Aiken  v.  Boyd,  55 
Wash.  686,  104  Pac.  1101,  tbe  transcript  of 
tile  evidence  in  which  case  was,  by  stipula- 
tion, made  evidence  in  tills.  A  brief  review 
of  that  case  will  facilitate  tbe  statement  of 
the  issues  in  this. 

That  case  arose  from  a  dispute  between 
Aiken  and  Boyd  as  to  the  true  location  of 
the  south  boundary  line  of  a  flve-acre  tract 
of  land  which  Aiken  had  purchased  from 
Boyd.  That  boundary  admittedly  coincided 
with  the  east  and  west  center  Une  of  section 
15,  township  24  N.,  range  8  B.  W.  M.;  the< 
dispute  being  as  to  the  true  location  of  that 
center  line.  Lying  to  the  south  of  this  five- 
acre  tract,  was  a  tract  of  land  which  had 
been  platted  as  Chllberg's  addition  by  Nelson 
Chllberg  and  wife,  the  plalntlfls  in  the  pres- 
ent action.  Along  the  north  side,  and  as  a 
part  of  this  addition,  was  platfsd  a  street 
known  as  Smith  street,  or  West  Andover 
street  The  dividing  line  between  Chllberg's 
land  and  Boyd's  was  the  above-mentioned 
east  and  west  center  Une  of  section  15.  Ow- 
ing to  a  mistake  in  tiie  survey  upon  which 
it  was  based,  Chllberg's  addition  as  platted 
did  not  extoid  to  this  line,  bat  left  a  strip 
or  gore  between  the  north  boundary  of  Chll- 
berg's addition  (the  north  marginal  line  of 
West  Andover  street)  and  the  east  and  west 
center  line  of  section  16.  This  strip  or  gore 
belonged  to  Chllberg,  but  was  not  included 
In  his  plat  Tbe  defendant  Boyd  claimed,  in 
the  former  action,  and  also  by  his  cross-com- 
plaint in  this  action,  that  this  strip  or  gore 
belonged  to  him,  claiming,  among  other 
things,  that  as  between  him  and  Chllberg, 
the  east  and  west  center  line  of  the  section 
Is  the  north  marginal  line  of  West  Andover 
street  and  coincides  with  the  north  marginal 
Une  of  Chllberg's  addition,  because  It  had 
been  so  determined  by  a  survey  of  one  An- 
derson, upon  which  both  had  subsequently 
relied  and  acted.  In  Aiken  v.  Boyd,  supra, 
we  held  tbat  the  south  boimdary  line  of  the 
tract  which  Aiken  bought  of  Boyd  was  the 
east  and  west  center  Une  of  the  section  as 
established  by  the  survey  of  one  Gardner. 
The  strip  left  between  tiiat  line  and  Chll- 
berg's addition  is  approximately  89  feet  in 
width  at  one  end  and  18  feet  at  the  other. 
That  decision,  in  effect  fixed  Aiken's  north 
line  an   equal  distance  further  north  than 
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Boyd  claimed  tt  was.  Aiken,  acting  npon  the 
Gardner  surrey,  had  insisted  that  the  north 
fence  of  his  fire-acre  tract  should  remain 
that  distance  north  of  where  Boyd  claimed 
the  fence  should  be;  Aiken  asserting  that 
his  five  acres  extend  only  to  the  center  sec- 
tion line  as  fixed  by  the  Gardner  survey, 
Boyd  that  it  extended  to  the  line  as  fixed  by 
the  Anderson  survey.  It  was  to  enjoin  Boyd 
from  interfering  with  this  fence  that  Aiken 
brought  the  former  action.  Before  the  com- 
mencement of  that  action,  and  while  Aiken 
and  Boyd  were  in  dispute  as  to  the  true 
south  boundary  line,  and,  in  consequence, 
also  as  to  the  true  north  boundary  line  of 
Aiken's  five-acre  tract,  each  of  them  ap- 
proached Chllberg,  endeavoring  to  procure 
from  him  a  quitclaim  deed  of  whatever  land 
lay  between  Chilberg's  addition  and  the  east 
and  west  center  line  of  the  section.  If 
Boyd's  contention  were  correct,  there  would, 
of  course,  be  no  such  strip.  If  Aiken's  con- 
tention were  correct,  there  would  be  a  strip 
varying  from  over  18  feet  at  one  end  to  over 
39  feet  at  the  other.  The  evidence  in  both 
cases  we  think  convincing  that  both  Boyd 
and  Aiken  knew  that,  if  there  was  in  fact 
any  strip  owned  by  Chllberg,  these  were  its 
dimensions,  and  that  they  knew  that  Chll- 
berg did  not  know  that  fact  That  both 
Boyd  and  Aiken  knew  the  extent  of  the 
mooted  discrepancy  was  conclusively  shown 
by  the  fact  that  Aiken  claimed  his  north 
fence  must  remain  that  distance  further 
north  than  it  otherwise  should  have  been, 
and  that  they  were  oh  the  verge  of  a  lawsuit 
about  it.  Chllberg,  up  to  this  time,  had  no 
Idea  that  he  owned  any  land  lying  north  of 
Chilberg's  addition.  Boyd  first  approached 
Chllberg,  stating  that  he  wanted  the  quit- 
claim deed  merely  to  settle  a  dispute  between 
him  and  Aiken,  and  that  it  made  no  differ- 
ence to  which  he  gave  the  deed.  Chllberg 
testified  positively  that  Boyd  told  him  the 
strip  in  dispute  was  only  about  3  feet  wide. 
Afterwards  Aiken,  through  his  father-in-law, 
one  Warmouth,  approached  Chllberg  for  a 
deed,  also  stating,  as  Chllberg  testified,  that 
it  was  desired  merely  to  settle  a  dispute  be- 
tween Boyd  and  Aiken,  and  Chllberg  further 
testified  that  he  had  sketched  on  a  piece  of 
paper,  which  he  showed  to  Chllberg,  a  dia- 
gram of  this  strip,  and  said  that  at  one  end 
it  was  3  feet  wide,  and  ran  almost  to  a  point 
at  the  other;  that  Chllberg  then  told  War- 
mouth  that,  if  it  was  only  3  feet,  it  did  not 
amount  to  much,  and  that  he  would  give  the 
deed,  but  would  not  do  so  If  it  would  make 
any  trouble  between  Aiken  and  Boyd.  Be- 
ing assured  that  it  was  to  settle  the  dispute, 
Chllberg,  for  $20,  gave  Aiken  the  deed  pre- 
pared by  Aiken,  describing  the  strip  as  fol- 
lows :  "Commencing  at  Geo.  W.  Aiken's  S.  E. 
comer  and  N.  R  corner  of  N.  W.  %  of  S.  E. 
^  of  section  16,  township  24  N.,  R.  3  east; 
thence  south  3  feet  more  or  less  to  Smith 
street  as  platted  and  of  record  of  Chilberg's 


addition  to  West  Seattle  (now  known  as 
West  Andover  street  of  the  dty  of  Seattle); 
thence  west  to  the  meander  line  of  Puget 
Sound ;  thence  northwesterly  with  the  mean- 
der line  of  Puget  Sound  to  a  point  due  west 
of  the  place  of  beginning ;  thence  east  to  the 
place  of  beginning.  All  land  lying  between 
Geo.  W.  Aiken,  south  line,  and  north  line  of 
Smith  street  or  West  Andover  St" 

Thereafter  Aiken,  refusing  to  treat  this 
deed  as  a  settlement  of  his  difference  with 
Boyd,  litigated  with  Boyd  the  question  as  to 
the  true  division  line  between  Boyd's  and 
Chilberg's  land,  as  determinative  of  the  cor- 
rect location  of  Aiken's  north  line,  with  the 
result  above  noted.  Aiken  thus  secured  for 
$20  a  strip  of  land  over  18  feet  wide  at  one 
end  and  nearly  40  feet  at  the  other,  contain- 
ing about  one  acre,  and  estimated  by  the  wit- 
nesses at  from  $2,000  to  $5,000  in  valnft. 
Boyd  admitted  that  he  told  ChUberg  that  the 
quitclaim  deed  was  desired  to  settle  the  dis- 
pute, but  claimed  that  be  told  Chllberg  that 
the  disputed  strip  was  33  feet  wide.  War- 
mouth  claimed  that  he  went  to  Chllberg  in 
response  to  a.  request  from  him  by  telephone, 
but  admitted,  in  effect  that  Chllberg  told 
him  Boyd  had  been  bothering  him  for  a  deed, 
and  that  he  (Chllberg)  wanted  to  know  the 
facts,  and  that  Warmouth  then  told  him  that 
one  White,  who,  it  seems,  at  one  time  made 
some  sort  of  a  survey,  sold  that  there  was 
a  fraction  there,  he  thought  about  9  feet 
wide  on  the  hill,  and  3  feet  at  the  bay.  War- 
mouth also  claimed  that  be  knew  nothing 
definite  about  the  larger  tract  shown  by  the 
Gardner  survey,  upon  which  Aiken  was  rely- 
ing, though  he  admitted  that  he  knew  of  the 
Gardner  survey,  and  that  before  closing  the 
transaction,  he  went  back  to  Aiken,  told  him 
what  arrangements  he  had  made  wiUi  Chll- 
berg, and  that  Alkoi  then,  in  his  own  hand- 
writing, prepared  the  deed,  describing  the 
land  as  3  feet  wide  "more  or  less."  It  is 
clear  that  Aiken  knew,  when  he  prepared 
this  deed,  that  <)hilberg  was  acting  under  a 
decided  misapprehension.  It  is  worthy  of  no- 
tice that  Aiken  so  drew  the  description,  with 
a  final  blanket  clause  that  would  convey  the 
larger  tract  and  yet  not  undeceive  Chllberg. 
Aiken  reluctantly  admitted  that  at  that  time 
he  knew  Just  where  the  Gardner  survey  plac- 
ed the  true  Une,  and  that  if  there  was  any 
strip  owned  by  Chllberg,  it  was  over  18  feet 
wide  at  one  end  and  over  39  feet  at  the  oth- 
er. Chllberg  testified  that  had  he  known  the 
extent  of  the  discrepancy,  or  that  the  deed 
was  not  Intended  to  settle  the  dispute  be- 
tween Boyd  and  Aiken,  he  never  would  have 
signed  the  deed. 

Chllberg  was  a  witness  in  the  other  suit 
and  it  may  fairly  be  inferred  that  during 
the  progress  of  that  suit  he  discovered  the 
extent  of  the  strip  or  gore  which  he  had  quit- 
claimed to  Aiken  for  the  small  considera- 
tion of  $20,  and  that  be,  about  that  time,  tax- 
ed both  Boyd  and  Waimouth  with  having  de- 
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celved  him.  It  Is  admitted  that,  before  bring- 
ing the  present  anlt,  Chllberg  tendered  to  Alk- 
ea  the  $20  and  the  amount  of  taxes  paid  by 
AlkeD  on  the  land,  and  demanded  a  recon- 
reyance,  which  was  refnsed.  The  trial  conrt 
found  that  Alkoi  procured  the  deed  by  fraud, 
ts  that  It  was  falsely  represented  on  bis  be- 
half, and  with  his  knowledge,  and  for  his 
benefit,  that  the  land  in  controversy  was 
only  a  strip  3  feet  wide,  and  that  the  deed 
was  desired  merely  for  the  purpose  of  set- 
tling a  dispute  between  Boyd  and  Aiken.  De- 
cree was  entered  accordingly.  ■  Tbe  defoid- 
anta  Aiken  have  appealed. 

[1]  This  seems  to  us  one  of  those  cases  In 
which  the  facts  speak  the  law.  A  careful 
reading  of  the  record  leads  us  to  a  clear  con- 
Ticdon  that  the  findings  of  the  trial  court 
are  supported  by  a  decided  preponderance  of 
the  evidence.  It  is  true,  as  appellant  con- 
tends, that  Aiken  was  buying  and  Chllberg 
was  selling  a  contingent  claim ;  but  it  Is  just 
as  true  that  Aiken  knew  the  magnitude  of 
that  contingency,  and  knew  that  Chilberg  did 
not  know  it.  The  evidence  makes  it  too 
plain  for  cftvU  that  Chilberg  never  intended 
to  sell  even  a  contingent  claim  to  an  acre 
of  ground,  and  that  Aiken  knew  that  he  had 
no  such  intention.  When  Warmouth  report- 
ed to  Aiken  the  result  of  his  first  interview 
with  Chilberg,  Aiken  knew  that  Warmouth, 
his  father-in-law  and  agent,  had  either  wit- 
tingly or  unwittingly  deceived  Chilberg  as  to 
the  true  extent  of  the  disputed  strip.  We 
know  of  no  rule  of  law  or  principle  of  equity 
which  would  countenance  misrepresentation 
or  deceit  as  to  the  extent  of  the  subject-mat- 
ter where  the  title  to  that  subject-matter  Is 
contingent  any  more  than  where  the  title  Is 
certain.  In  either  event,  if  the  deception  Is 
intended  to  and  does  result  in  the  giving  of 
an  unconscionable  advantage,  and  In  the  mak- 
ing of  a  conveyance  which  otherwise  would 
not  be  made,  the  culpability  is  the  same. 
Aiken,  knowing  the  extent  of  the  discrepancy 
between  the  two  surveys,  and  believing  that 
Chilberg  had  title  to  an  acre  of  ground,  and 
knowing  that  Chilberg  was  not  aware  of  that 
(act,  took  an  unfair  advantage  of  his  igno- 
rance of  the  true  situation,  and  secured  a 
conveyance  which  he  could  not  have  secured 
by  speaking  the  truth.  To  permit  him  to  re- 
tain the  fmlts  of  his  duplicity  would  be  a 
reproach  to  onr  jurisprudence. 

[2]  We  find  no  merit  in  the  appellants' 
claim  of  an  estoppel  by  laches  In  that  the  re- 
QUndents  did  not  assert  their  claim  until  the 
appellants  had  established  the  title  by  litiga- 
tion. It  is  undisputed  that  the  litigation  was 
in  progress  before  the  respondents  learned 
of  the  fraud.  Moreover,  the  court  found,  on 
what  we  deem  sufficient  evidence,  that  the 
appellant  Aiken,  through  his  agent,  War- 
mouth, represented  that  the  quitclaim  deed 
was  desired  for  the  very  purpose  of  settling 
the   dispute   and    preventing   litigation.     It 


seems  clear  that,  if  the  respondents  bad 
known  that  it  would  not  be  used  for  that 
purpose,  but  to  promote  litigation,  they  would 
never  have  given  the  deed.  That  representa- 
tion was  thus  one  of  the  moving  considera- 
tions for  the  deed.  The  consideration  to  that 
extent  has  failed.  The  Intended  litigation  on 
Aiken's  part  was  therefore  but  an  element  In, 
and  its  prosecution  a  furtherance  of,  his 
original  fraud.  Under  the  circumstances, 
Aiken  himself  should  not  be  heard  to  assert 
that  litigation  is  a  reason  for  condoning  his 
fraud. 

No  authority  has  beat  cited  In  either  brief, 
and  we  deem  none  necessary  to  this  opinion. 
The  questions  of  fact  having  been  correctly 
solved  by  the  court,  the  rights  of  the  parties 
here  are  soluble  on  principles  of  elementary 
good  faith. 

The  judgment  is  affirmed. 

CROW.  0.  J.,  and  MAIN,  GOSB,  and 
CUADWICK,  JJ.,  concur. 


AUDITORIUM  THBATRB  CO.  et  aL  ▼. 

OREGON-WASHINGTON  B.  * 

NAVIGATION  CO. 

(Supreme  Court  of  Washington.    Jan.  9,  1914.> 

1.  CaBBIKBS    (I    47*)— CONTBAOTfl    TO*    TSANS- 
POBTATTON— VaUDITT. 

Though  a  carrier  contracting  to  move 
freight  by  its  scheduled  trains  is  not  liable  for 
delay  not  attributable  to  its  negligence,  the 
agent  of  a  carrier  may  make  a  special  contract 
for  carriage  by  special  train,  where  it  ia  doubt- 
ful whether  the  regular  train  will  arrive  in  time 
for  the  Clipper's  demands. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  107, 108,  184-141,  204;  Dec.  Dig. 
I  47.*] 

2.  Cabbibbs  (1 106*)— Cabbiagb  of  Fbkioht— 

CoNTKAOm— (^DBSTION    rOB    JmT. 

Where  a  shipper  inquired  of  an  agent  about 
the  movement  of  the  regular  trains  and  the  pos- 
sibility of  their  arriving  late,  and  impressed 
on  the  agent  the  neceasity  of  transportation  on 
schedule  time  and  the  liability  of  loss  in  the 
event  of  a  delay,  and  that  if  it  were  likely  that 
a  delay  would  occur,  be  would  pay  the  expense 
of  running  a  special  train  carrying  freight,  but 
the  agent  assured  the  shipper  that  the  train 
would  not  be  late,  whereupon  the  shipper  paid 
the  charge  for  moving  the  freight  by  the  regular 
scheduled  trains,  the  question  whether  there 
was  a  contract  Innding  the  carrier  to  move  the 
freight  on  schedule  time  was  ror  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  |i  448-450 ;    Dec.  Dig.  S  106.»] 

3.  Evidence  (|  471*)— Opinion  Evidence. 

Where  the  advance  agent  for  a  theatrical 
show  made  an  arrangement  with  the  railroad 
agent  at  Spokane  for  the  transportation  of  the 
scenery  on  schedule  time  from  Wallace,  Idaho, 
to  Spokane,  and  subsequently  the  traveling 
manager  of  the  show  called  on  the  agent  at 
Wallace  and  discussed  the  advisability  of  ship- 
ping the  scPiK^ry  by  special  train  instead  of 
by  the  scheduled  trains,  which  might  run  late 
and  cause  loss,  the  statement  of  the  traveling 
manager  that  the  advance  agent's  work  was 
subject  to  the  change  of  the  manager,  and  that 
the  arrangement  made  by  the  carrier  with  the 
advance  agent  was  merged  in  the  contract  made 
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with  the  manager,  waa  objec^onable  aa  calling 
for  a  conclusion  of  the  manager  on  a  question 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ${  2149-2185 ;   Dec.  Dig.  f  471.*] 

4.  KVIDKNCE     (§     244*)  —  Dkclabations     ot 
AGENTB— ADiaSSIBIUTT. 

The  testimony  of  a  shipper  of  freight  that 
the  agent  of  the  railroad  company  admitted 
that  a  delay  in  transportation  was  due  to  the 
carrier's  fault  was  inadmissible  as  hearsay  as 
against  the  carrier,  in  the  absence  of  proof  of 
the  authority  of  the  agent  to  spealc  for  the 
carrier. 

[E2d.  Note. — For  other  cases,  see  Evidence, 
Gent  Dig.  §§  016-936;   Dec  Dig.  |  244.*] 

Department  1.  Appeal  from  Superior 
Conrt,  Spokane  County ;   Bruce  Blake,  Judge. 

Action  by  the  Auditorium  Theatre  Compa- 
ny and  others  against  the  Oregon-Washing- 
ton Railroad  &  Navigation  Company.  From 
a  judgment  for  plaintiffs,  defendant  appeala 
Reversed,  and  remanded  for  new  trial. 

Hamblen  &  Gilbert,  of  Spokane,  and  A.  0. 
Spencer,  of  Portland,  Or.,  for  appellant 
Cohn,  Rosenhanpt  ft  Grant,  of  Spokane,  for 
respondents. 


CHADWICE,  J.  Plaintiffs  brought  tbla 
action  against  the  defendant  to  recover  dam- 
ages for  a  breach  of  a  contract  of  carrlag& 
Plaintiffs  Maxon  and  De  Milt  are  raigaged  In 
the  theatrical  business,  and  In  November, 
1911,  were  putting  on  a  road  show  called 
"Checkers."  The  troupe  carried  its  own 
scenery  and  the  show  could  not  be  glvoi 
without  It  About  November  1st  Mazoo,  who 
was  advance  agent  for  the  show,  made  ar- 
rangements with  the  agent  of  the  defendant 
at  Spokane  to  transport  the  car  of  scenery 
which  the  show  carried,  from  Wallace,  Idaho, 
to  Spokane,  Wash.  It  was  understood  that 
the  car  would  be  moved  on  the  regular 
scheduled  trains,  and  would  arrive  In  Spo- 
kane on  the  evening  of  the  12th.  The  show 
was  put  on  at  Wallace  on  the  evening  of  the 
11th.  At  that  time  De  Milt,  who  was  the 
traveling  manager  of  the  show,  called  on  the 
local  agent  of  defendant  at  Wallace.  He  says 
that  he  made  inquiry  about  the  movement  of 
the  trains  and  discussed  the  possibility  of 
the  train  ruimlng  late;  that  he  Impressed 
the  fact  upon  the  mind  of  the  agent  that  If 
the  train  were  to  run  late  it  might  Inter- 
rupt or  prevent  the  evening  performance  and 
entail  considerable  loss;  that  If  it  were  at 
all  likely,  he  would  prefer  to  and  was  pre- 
pared to  pay  the  extra  expense  of  running  a 
special  train-  in  from  Tekoa ;  that  upon  the 
agent's  assurance  that  the  connecting  train 
was  a  local  train  made  up  at  Pendleton  and 
could  not  be  late,  he  paid  the  charge  for  mov- 
ing the  car  by  the  regular  scheduled  trains. 
He  was  given  the  following  receipt:  "Wal- 
lace, Idaho.  11/11/11.  Recrived  from  man- 
ager, GheckeiB  Company,  $20.00  for  move- 
ment baggage  car  Harrison,  Idaho,  to  Spo- 


kane, Washington,  trains  seventeen  and  eight 
November  12th,  1911.  $20.00.  H.  A.  Bard, 
Agent,  O.-W.  R.  &  N.  Co."  The  agent  of  de- 
fendant at  Wallace  does  not  seriously  con- 
tradict the  testimony  of  the  manager.  The 
train  arrived  late,  and  the  performance  ad- 
vertised for  November  12th  was  abandoned. 
The  case  was  tried,  and  from  a  verdict  and 
Judgment  In  favor  of  plaintiffs,  defendant 
has  appealed. 

[1,2]  Appellant  insists  that  its  contract 
was  to  move  the  car  by  Its  scheduled  trains, 
and  for  any  delay  not  attributable  to  its  neg- 
ligence, and  none  Is  shown  in  this  case.  It  is 
not  liable.  This  we  understand  to  be  the  law, 
but  we  still  think  that  It  is  within  the  power 
of  the  manager  of  the  company  to  make  a 
new  contract  for  carriage  by  special  train 
if,  upon  further  inquiry.  It  seemed  doubtful 
or  uncertain  whether  the  regular  train  would 
arrive-  in  season.  He  says  he  did  not  do  so 
because  of  the  assurance  of  the  agent  This 
makes  a  question  for  the  Jury.  We  are  not 
unmindful  of  the  contention  of  counsd  that 
an  assurance  on  the  part  of  the  agent  that 
the  train  would  not  be  late  was  a  mere  guess 
upon  a  question  which  the  manager  could 
hazard  an  opinion  as  well  as  the  local  ageat 
This  may  be  true,  but  It  is  nevertheless  a 
circumstance  to  be  considered  by  a  Jury,  and 
cannot,  upon  this  record,  be  accepted  as  con- 
trolling by  the  court  Whether  a  new  contract 
was  made  at  Wallace  under  drcomstances 
which  would  warrant  a  Jnry  In  UnMng  that 
there  was  a  promise  to  move  the  scheduled 
trains  on  time  was  for  the  jury,  and  the 
motion  for  a  nonsuit  and  directed  verdict 
were  properly  overruled. 

[3]  When  De  Milt  was  upon  the  witness 
stand  he  was  questioned  and  answered  as 
follows : 

"Q.  An  advance  agent's  work  Is  general- 
ly 'known  to  be  always  subject  to  the  revi- 
sion or  change'  of  the  manager  of  the  show? 
A.  Yes.  Q.  That  Is  a  universal  proposition, 
isn't  It?  A.  Yes.  Q.  And  whatever  arrange- 
ments had  been  made  prior  to  that  with  the 
defendant,  if  any  had  been  made,  it  was 
merged  into  the  contract  that  yon  made  with 
the  raUroad  company's  agent  at  Wallace  and 
here  in  Spokane? 

"Your  Honor,  I  objected  to  that  on  the 
ground  that  It  was  calling  for  a  conclusion  of 
the  witness. 

"The  Court:  I  do  not  think  eo.  The  ob- 
jection will  be  overruled."     (Exertion.) 

"A.  Yes." 

This  was  error.  Whether  the  contract 
which  was  made  at  Spokane  by  the  advance 
agent  was  merged  into  the  one  made  at  Wal- 
lace, if  one  was  made,  was  clearly  a  ques- 
tion to  be  resolved  by  the  Jury.  Tbe  conclu- 
sion of  the  witness,  who  assumed  to  speak  as 
one  having  an  expert  knowledge  of  the  ways 
of  theatrical  agents,  most  necessarily  have 
tended  to  deprive  the  defendant  of  the  pro- 
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bttive  force  of  the  first  contract  wbldi  was 
admitted  by  plalnturs. 

[4]  De  Mllt  was  asked  on  croas-examina- 
tioD  If  he  had  had  a  conversation  with  a  Mr. 
Huoson,  an  agent  of  the  defendant,  on  the 
13tli  of  Novembw.  He  answered  that  he  had, 
and  fixed  the  place.  On  redirect  examina- 
tion he  was  asked  and  allowed  to  answer 
over  the  objection  of  the  defendant  that  Mr. 
Monaon  Toluntarlly  agreed  with  him  that 
Uie  company  was  to  blame  for  the  car  not  be- 
ing on  time,  and  that  If  the  manager  wanted 
to  nm  a  special  it  was  ap  to  the  railroad 
company  to  bring  the  car  in  on  a  spedaL 
This  is  assigned  as  error.  Counsel  say  that 
a  motion  to  strike  the  testimony  was  made. 
That  it  was  prejadldal  and  should  have 
bera  strlclcen  seems  clear,  but  as  we  read  the 
record  no  motion  to  strike  the  objection- 
able testimony  was  made.  The  testimony  as 
givoi  was  improperly  received,  bnt  the  rec- 
ord is  not  soffidently  dear  to  warrant  us  In 
holding  its  admission  to  be  error.  It  would 
have  been  proper  to  have  asked  De  Mllt  these 
qnestions  upon  direct  examination,  provided, 
of  course,  that  a  showing  of  the  authority  of 
the  agent  Munson  to  sjpeak  for  the  company 
had  been  mad&  Otherwise  the  testimony 
would  be  hearsay.  Counsel  say  in  their  brief 
that  an  amoidment  was  stipulated,  to  the 
effect  that  Munson  was  the  general  agent  of 
the  railroad  company  at  Spokane.  It  is  not 
in  the  pleadings  as  certified  to  this  court,  nor 
do  we  find  anything  In  the  statement  of  fact 
with  reference  to  It  Assuming  that  the 
pleadings  wa«  so  amended,  there  Is  no  evi- 
dence to  sustain  the  allegation. 

For  the  error  found,  the  case  will  be  re- 
versed and  remanded  for  a  new  trial. 

Reversed. 

CROW,  O.  X,  and  tSLLIS,  MAIN,  and 
GOSB,  JJ.,  concur. 


MILLER  flt  ox.  T.  MOUI/TON  «t  aL 
(Bnpreme  Court  of  Washington.    Jan.  8,  1814.) 
L  AsraamoBiras    (|    88*)— CoRTRAn»— Ooir- 

tflVUCTlOH. 

Plaintiffs  and  defendants  contracted  for 
tlK  sale  and  purchase  of  80  acres  of  land,  pay- 
ments to  be  made  in  inatallmentB.  The  contract 
provided  tiiat,  in  case  of  the  purchasers'  default, 
tliey  should  forfeit  all  payments,  and  further 
provided  that  as  part  of  the  consideration,  and 
as  security  for  the  performance,  the  purchasers 
did  assign  to  the  vendors  a  -contract  for  the  pur- 
cliase  of  other  lands.  The  purchasers  made  de- 
halt,  and  the  vendors  forfeited  the  contract 
Etia,  that  tlie  contract  for  the  purchase  of  oth- 
er land  was  assigned  merely  as  security,  and 
tlie  vendors  were  not  entitled  to  take  it  having 
elected  to  rescind  the  contract. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  U  135,  136;   Dec.  Dig.  {  8a*] 

Z  DaKAOES     (I     81*>— CORTKACTS— CONSTBTTO- 
TIOW— LiQtriDATBD  DAMAGES  OB  PkWALTT. 

Where  the  purchasers  of  land  on  install- 
menta  who  were  required  to  maintain  the  prem- 
iaes  tod  orchard  and  pay  taxes,  assigned  and 


set  over  to  tlie  vendor  Quit  rlxhts  under  another 
contract  for-  the  purchase  of  land,  agreeing  that 
in  case  they  became  entitled  to  a  deed  it  should 
be  made  out  in  favor  of  tiie  vendors,  and  that 
in  case  of  default  ail  their  rights  under  the  con- 
tract might  be  forfeited,  the  assignment  of  the 
second  contract  will  be  considered  as  a  penalty 
and  not  as  liquidated  damages,  for  if  the  ^rin- 
dpal  agreement  contains  provisions  for  the  per- 
formance of  several  acta  of  different  degrees  of 
importance,  and  the  stipulated  sum  to  be  paid 
will  in  some  instances  be  too  late,  the  stipula- 
tion will  be  considered  as  a  penalty. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {  177;   D«!.  Dig.  i  81.*] 

Department  2.  Appeal  from  Superior 
Court  GheUm  County;  Wm.  A.  Orlmshaw, 
Jndge. 

Action  by  J.  H.  Miller  and  wife  against 
Noyes  Monlton  and  wife.  From  the  Judg- 
ment plaintUts  appeaL    Affirmed. 

Renean,  Thomas  &  Hannan,  of  Wenatcbee, 
for  an>ellants.  John  B.  Porter  and  Reeves, 
Crollard  ft  Reeves,  all  of  Wenatchee,  for  re- 
spondenta 

MORRIS,  J.  In  July,  1910,  J.  H.  Miller 
and  Noyes  Moulton,  with  their  respective 
wives,  entered  into  a  contract  for  the  sale 
and  purchase  of  80  acres  of  land  In  Chelan 
county  for  $10,000,  $1  of  which  was  paid  on 
the  day  the  contract  bears  date,  and  the  bal- 
ance was  iwyable  on  or  before  three  years, 
with  semiannual  Interest  on  deferred  pay- 
ments at  8  i>er  cent  Time  was  made  of  the 
essence  of  the  contract  It  was  provided  that, 
in  case  of  the  vendees'  default  they  should 
forfeit  all  payments  made  under  the  con- 
tract The  Moultons  were  on  this  date  the 
holders  of  a  contract  for  the  purchase  of  160 
acres  of  land  in  Douglas  county,  known  In 
the  record  as  the  Underwood  contract  tutd 
the  contract  for  the  Chelan  county  lands  pro- 
vided that  the  Moultons,  "as  part  of  the  con- 
sideration of  this  contract  and  as  security  for 
the  performance  of  the  same,  hereby  assign, 
sell  and  set  over  to  said  parties  of  the 
first  part  [appellants]  that  certain  contract 
from  Julia  A.  Underwood,"  etc.  Respondents 
made  default  In  the  fourth  interest  Install- 
ment, and  appellants,  electing  to  forfeit  the 
Chelan  county  contract  served  notice  of 
such  forfeiture  and  began  this  action  to  ol>- 
taln  a  decree  of  forfdture.  Respondents  an- 
swered, admitting  the  default  in  the  payment 
of  Interest  and  receipt  of  the  notice  of  for- 
feiture, and  alleged  the  Underwood  contract 
was  pledged  only  as  security  for  the  per- 
formance of  the  Chelan  county  contract  and 
that  appellants,  having  elected  to  forfeit 
the  Chelan  county  contract  had  rescind- 
ed the  same  and  thus  lost  their  right  and 
interest  in  the  Underwood  contract  and 
prayed  for  a  decree  returning  the  same  to 
them.  The  cause  coming  on  to  be  heard, 
both  parties  announced  they  had  no  evidence 
to  offer  bnt  relied  for  Judgment  on  the  ad- 
missions in  the  pleadings.  The  court  after 
hearing  respective  counsel,  then  entered  Its 


'For  otliar  CM«s  *••  lam*  favlo  sod  section  NUUBSR  In  Dw.  Die.  A  Am.  Dig.  Kejr-No.  S«rtw  *  Rep'r  Indexei 


Digitized  by  LjOOQIC 


492 


137  PACIFIC  REPOETKR 


(Wash. 


decree,  granting  to  appellants  full  relief  as  to 
the  Cbelan  county  lands  but  denying  them 
any  relief  as  to  the  Underwood  contract, 
and  decreed  a  return  thereof  to  respondents. 
This  appeal  followed. 

[i\  The  land  described  in  the  Underwood 
contract  was  valued  by  the  parties  at  $7,500, 
and  it  was  one  of  the  stipulations  in  the 
Chelan  county  contract  that  the  Moultons 
might  at  any  time  sell  the  land  covered  by 
the  Underwood  contract  at  not  less  than 
$7,500,  in  which  case  the  proceeds  of  such 
sale  were  to  be  applied  as  payment  upon  the 
Chelan  county  contract  It  was  also  pro- 
vided that,  in  case  respondents  should  be- 
come entitled  to  a  deed  to  the  land  described 
in  the  Underwood  contract  prior  to  the  full 
performance  of  the  Chelan  county  contract, 
such  deed  should  issue  to  appellants.  It  is 
clear  to  us  that  it  was  the  intent  of  both 
parties  that  the  Underwood  contract  was 
turned  over  merely  as  security  for  the  full 
performance  of  the  Chelan  county  contract, 
for,  had  it  been  intended  otherwise,  we  fail 
to  see  bow  appellants  could  claim  a  default 
in  the  payment  of  interest  upon  $9,999  as 
then  being  due  upon  the  Chelan  county  con- 
tract The  Chelan  county  contract  would,  in 
this  view,  have  also  recited  a  receipt  for 
more  than  the  $1  at  the  time  of  Its  execu- 
tion, for,  whether  $7,500  was  or  was  not  the 
true  value  of  the  Underwood  contract,  it  had 
some  value,  and,  had  it  been  given  and  re- 
ceived as  part  payment,  such  value  would 
have  been  expressed  In  the  consideration  paid 
at  the  time  of  entering  into  the  Chelan  coun- 
ty contract  It  is  also  clear  that  if,  as  pro- 
vided in  the  Chelan  county  contract,  the  re- 
spondents had  become  entitled  to  a  deed  un- 
der the  Underwood  contract  and  said  deed 
had  Issued  to  appellants  as  stipulated  in  such 
case^  appellants  would  have  been  entitled  to 
receive  $17,500  for  the  Chelan  county  land 
instead  of  $10,000,  the  price  fixed.  This  pro- 
vision alone  is  a  clear  Indication  that  the 
parties  regarded  the  Underwood  contract  as 
security  only,  since  no  provision  Is  made  for 
applying  it  in  any  way  to  the  amount  due 
upon  the  Chelan  county  land.  Appellants, 
having  elected  to  rescind  the  Chelan  county 
contract  for  a  failure  of  part  performance, 
cannot  retain  that  which  was  given  to  th«n 
as  security  for  full  performance.  Appellants 
cannot  repudiate  the  contract  and  at  the 
same  time  profit  by  insisting  upon  the  per- 
formance of  conditions  which  were  not  fully 
matured.  Nor  can  they  be  permitted  to  re- 
tain the  security  for  the  performance  of  the 
contract  while  insisting  upon  its  rescission, 
since  by  so  doing  they  would  demand  an  en- 
forcement of  all  rights  given  them  under  the 
contract  while  denying  any  rights  to  the  ven- 
dee. 

[2]  It  Is  equally  clear  that,  if  the  Under- 
wood contract  be  not  regarded  as  security, 
the  stipulations  from  which  it  is  to  be  de- 
termined,  whether  it  Is  to   be   treated  as 


liquidated  damages  or  a  penalty,  are  uncer- 
tain and  ambiguous.    Under  the  contract  the 
respondents  are  required  to  do  many  things, 
such  as  to  keep  up  and  care  for  the  prem- 
ises, to  maintain  the  fruit  orchard,  pay  all 
taxes  and  assessments  that  may  be  levied 
both  upon  the  Chelan  and  Douglas  county 
lands,  and  pay  interest  semiannually,  thas 
bringing  the  case  within  the  rule  announced 
in  Madler  v.  Sllveratone,  56  Wash.  159,  101 
Paa  165,  34  L.  R.  A.  (N.  S.)  1,  where  it  is 
said:   "If  the  principal  agreement  contains 
provisions  for  the  performance  or  nonper- 
formance of  several  acts  of  different  degrees 
of  importance,  and  the  stipulated  sum  is  to 
be  paid  on  the  violation  of  any  or  all  of 
them,  and  the  sum  will  in  some  instances  be 
too  large,  or  If,  from  an  examination  of  the 
written  agreement,  it  is  uncertain  whether 
it  was  the  intent  of  the  parties  that  the  stip- 
ulation was  Intended  as  liquidated  damages 
or  as  a  penalty,  it  should  be  treated  as  a 
penalty."    Applying  this  rule,  we  must  treat 
the  Underwood  contract  as  a  penalty,  and 
the  same  result  would  be  reached  as  if  we 
regarded  it  as  security  only. 
For  these  reasons  the  Judgment  Is  affirmed. 

CROW,   a   J.,  and   PABKEE,    FULLER- 
TON,  and  MOUNT,  JJ.,  concur. 


NICHOLSON  V.  NBABT. 

(Supreme  Court  of  Washington.     Jan.  7, 
1914.) 

1.  COMTEAOTS     (i     72*)  —  "CoHBIDBBATIOH" — 

"Leqai.  RiaHT." 

"Consideration"  means  not  so  much  that 
one  party  is  profiting  as  that  the  other  aban- 
dons some  legal  right  in  the  present;  the 
term  "legal  right"  in  such  case  meaning  a  nght 
that  may  be  enforced  in  a  civil  action  (citing 
Words  and  Phrases,  vol.  6,  p.  4080.  See,  also, 
voL  8,  p.  7704;  voL  2,  pp.  1444-1449;  vol. 
8,  p.  7612). 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  325;   Dec.  Dig.  i  72.*] 

2.  CoNTaACTs    (§   71*)  — "Conbidkratioh"- 

FOBBSABANCE. 

Forbearance  of  a  legal  right  which  one 
may  legally  exercise  at  the  instance  of  a  prom- 
isor is  a  valuable  consideration,  and  in  general 
the  waiver  of  any  legal  or  equitable  nght  at 
the  request  of  another  is  a  sufficient  consider- 
ation for  promise. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §f  295,  206,  298,  81fr-324:  Dec.  Dig. 
I71.»] 

3.  CONTBACTS     (I     72*)— CONSIDEBATION— FOB- 
BEABANCB— "WELL-FOUNDED      CLAIM." 

Forbearance  to  sue  upon  a  claim  not  en- 
forceable in  law  or  in  equity  for  want  of  a 
consideration  does  not  constitute  a  valid  con- 
sideration for  a  new  promise;  the  term  "well- 
founded  claim,"  in  reference  to  a  claim  of  for- 
bearance which  wiU  support  a  promise,  mean- 
ing that  the  forbearance  must  pertain  to  a 
claim  upon  which  a  recovery  might  certainly 
be  had,  or  where  a  recovery  is  at  least  doubt- 
ful. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  325 ;   Dec.  Dig.  g  72.*] 
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4.  Bills  and  Notes  (J  92*)— Consideration 

— FOBBEABANCE— EnFORCKABLK    OlAIM.  _ 

Where  an  accommodation  note  waa  given, 
the  giving  up  of  a  right  to  begin  a  preaent  ac- 
tion at  law  thereon  was  not  such  a  forbear- 
ance as  would  afford  a  consideratidn  for  the 
maker's  new  note  for  the  amount  of  the  first 
oote. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  »  166-173,  176-205,  20&- 
212;    Dec  Dig.  1  92.*] 

5.  Biixs  AND  Notes  (J  493*)— Action— Pre- 
snupnON  AND  Burden  of  Proof. 

Under  Rem.  &  BaL  Code,  |  8415,  dedar- 
ing  that  every  negotiable  instrument  is  prima 
facie  issued  for  a  valuable  consideration,  the 
bnrden  of  proof  is  upon  one  who  pleads  a  want 
of  consideration  for  a  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §1  1652-1662 ;  Dec.  Dig.  i 
493.*^ 

6.  Appeal  and  £rbob  (|  1012*)— Rivntw— 
Finding. 

In  an  action  apon  a  note,  tried  without  a 
jury,  the  weight  of  the  evidence  was  a  matter 
peculiarly  for  the  trial  judge,  whose  finding 
ihat  the  presumption  of  consideration  was 
overcome  was  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Gent  Dig.  ||  3990-3992;  Dec.  Dig.  i 
1012.*] 

7.  Evidence  (|  94*)— Prestjmptioh  or  Fact- 
Operation   AND   EFFECT. 

A  presumption  of  fact  is  not  evidence,  but 
a  rule  of  law  fixing  the  order  of  proof;  and, 
where  proof  is  offered  to  rebut  the  presump- 
tion, the  burden  shifts,  ^nd  it  is  incumbent  up- 
on the  opposing  party  to  sustain  bis  case. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  11«,  117;   Dec.  Dig.  i  94.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Stanley  Webster, 
Jndge. 

Action  by  E.  Nicholson  against  W.  Ml 
Xeary.  Judgment  for  defendant,  and  plain- 
tift  appeals.   Affirmed. 

Belden  &  Losey,  of  Spokane,  tot  appellant 
E.  O.  Macdonald  and  Oscar  Gain,  botb  of 
Spokane,  for  respondent. 

CHADWICK,  3.  Respondent  gave  a  note 
payable  to  the  order  of  appellant  and  for 
his  accommodatloB.  Later  appellant  sent 
the  note  to  his  attorneys  at  Spokane  for  col- 
lection. Respondent  was  unable  to  pay,  and 
upon  request  of  the  attorneys,  and  to  pre- 
vent a  present  action,  he  gave  a  new  note 
for  the  amount  due  on  the  first  note.  This 
action  was  brought  on  the  second  not&  Re- 
spondent answered,  denying  consideration. 
After  hearing  the  testimony.  Judgment  was 
rendered  in  favor  of  respondent  Appel- 
lant was  not  present  at  the  trial,  nor  was 
he  a  witness  In  his  behalf,  although  the 
court  offered  to  adjourn  the  hearing  until  his 
deposition  could  be  taken. 

The  fact  that  the  original  note  was  given 
for  the  accommodation  of  the  appellant,  and 
that  there  was  no  consideration  therefor,  is 
not  denied  in  the  record  before  us.  Appel- 
lant relies  solely  upon  the  legal  propositions: 
First,  tiiat  forbearance  to  sue  upon  the  first 
note  is  a  sufficient  consideration  to  support 


the  promise  of  the  note  sued  on;  and,  second, 
that  the  proof  is  insufficient  to  show  a  want 
of  consideration  for  the  first  note. 

[1-3]  Appellant  quotes  the  rule  as  laid 
down  in  6  Am.  ft  Eng.  Encyc.  of  "Law  (2d  Ed.) 
p.  744,  where  this  principle  is  extracted  from 
the  authorities:  "it  a  person  be  possessed 
of  a  right  which  he  may  legally  exercise,  his 
forbearance  at  the  instance  of  the  promisor 
to  exercise  it  is  a  valuable  consideration  for 
the  promise" — and  from  Pollock  on  Con- 
tracts, p.  166:  "Consideration  means  not  so 
much  that  one  party  is  profiting  as  that  the 
other  abandons  some  legal  right  in  the 
present"  These  definitions  are  comprehen- 
sive and  well  sustained.  The  question  recurs. 
Is  the  acceptance  of  a  new  obligation  for 
an  overdue  promise,  made  without  consider- 
ation, and  the  giving  up  of  a  right  to  begin 
a  present  action  at  law,  such  a  forbearance 
as  will  create  a  consideration  for  the  new 
promise?  We  have  not  found  a  case  which 
in  its  facta  is  exactly  parallel  with  the  one 
at  bar,  nor  has  any  been  cited.  The  words 
"well-founded  claim"  occur  frequently  in  the 
books;  that  is,  that  the  forbearance  must 
pertain  to  a  claim  upon  which  a  recovery 
might  certainly  be  bad,  or  where  a  recovery 
is  at  least  doubtfuL  If  the  claim  could  not 
be  enforced  in  law  or  equity  for  the  want 
of  a  consideration  for  the  promise,  forbear- 
ance to  sue  wUl  not  constitute  a  valid  con- 
sideration for  a  new  promise.  It  is  not  the 
right  to  maintain  an  action  which,  when 
given  up,  furnishes  a  consideration.  It  is 
only  when  a  recovery,  if  suit  were  maintained, 
would  be  certain,  or,  -at  least,  doubtful.  In 
general  the  waiver  of  any  legal  or  equitable 
right  at  the  request  of  another  is  a  suffi- 
cient consideration  for  a  promise,  but  the 
mere  privilege  of  filing  a  complaint  is  not 
a  right  tliat  can  properly  be  called  either  a 
legal  or  an  equitable  right  The  words  "le- 
gal right"  evidently  mean  a  right  that  may 
be  enforced  In  .a  civil  action.  5  Words  and 
Phrases,  p.  4080  (citing  Colson  t.  Common- 
wealth, 110  Ky.  233,  61  8.  W.  46). 

"The  compromise  of  doubtful  rights  is  a 
sufficient  consideration  for  a  promise  to  pay 
money,  but  compromise  implies  mutual  con- 
cession. Here  there  was  none  on  the  part 
of  the  payee  of  the  note.  His  forbearance  to 
sue  for  what  he  could  not  recover  at  law  or 
in  equity  was  not  a  sufficient  consideration 
for  the  note."  Foster  v.  Metts,  66  Miss.  80- 
82,  30  Am.  Rep.  504. 

"If  the  right  is  not  doubtful,  there  is  no 
consideration ;  for  there  Is  neither  benefit  to 
the  promissor  nor  detriment  to  the  promisee, 
and  therefore  forbearance,  or  a  promise  to 
forbear,  to  insist  on  a  claim  clearly  unen- 
forceable cannot  be  a  consideration."  9  Oyc. 
341,  342. 

A  father  while  In  a  state  of  Intoxication 
was  Induced  to  execute  a  note  for  the  indebt- 
edness of  an  adult  son.  After  the  maturity 
of  the  note,  and  while  In  a  state  of  sobriety. 
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lie  promised  the  holder  to  pay  the  note  if  he 
would  wait  until  fall.  It  was  held  that  the 
note,  having  been  given  while  in  a  state  of 
Intoxication,  was  without  consideration,  and 
could  not  be  rendered  valid  by  a  subsequent 
promise  and  forbearance.  -  The  holder  of  the 
note  could  have  made  no  previous  demand 
on  which  a  recovery  could  have  been  had. 
Conseauently  a  forbearance  to  sue  was  not  a 
legal  consideration.  Newell  t.  Fisher,  11 
Smedes  &  M.  (Miss.)  431,  49  Am.  Dec.  66. 

"It  is  a  very  ancient  rule  of  law  that  a 
promise  to  pay  money,  in  consideration  of 
forbearance  to  sue,  when  there  is  no  legal 
cause  of  action,  Is  without  consideration  and 
void."  Palfrey  v.  Portland,  etc.,  4  Allen 
(Mass.)  65. 

A  promise  to  pay,  in  settlement  of  a  con- 
troversy which  has  not  assumed  the  form  of 
a  pending  suit,  is  without  consideration  un> 
less  it  is  made  to  appear  that  there  was 
some  reasonable  ground  for  the  existoice  of 
the  contrbversy,  and  at  least  a  possibility  of 
recovery.    Allen  v.  Prater,  35  Ala.  169. 

In  Sanford  t.  Royal  Ins.  Co.,  11  Wash. 
653,  40  Pa&  609,  the  court  held  that  a  wrong- 
ful assertioa  of  a  claim  is  no  ground  for 
compromise.  That  holding  rests  upon  the 
principle  that  a  wrongful  claim  will  not  fur- 
nish a  consideration  for  the  promise. 

Plaintiff  relies  upon  certain  of  our  own  de- 
cisions, namely,  Hutchinson  v,  Mt  Vernon 
Water  &  Power  Co.,  49  Wash.  471,  95  Paa 
1023,  and  Snohomish  River  Boom  Co.  v. 
Great  Northern  R.  Co.,  67  Wash.  693-697, 
107  Pac  848.  These  cases  are  not  contrary 
to  but  are  in  line  with  our  present  holding. 
In  each  of  them  the  original  claim  was  dis- 
puted or  doubtfuL 

[4]  Here  It  is  not  disputed  that  the  note 
was  given  without  consideration ;  that  being 
so,  the  Issue  of  an  action  If  it  had  been  be- 
gun, would  not  be  clouded  by  any  doubt 
whatsoever.  If  counsel  had  availed  them- 
selves of  the  opportunity  offered  by  the  court 
to  dispute  the  testimony  of  defendant  that 
the  note  was  given  without  consideration, 
another  question  might  arise,  but,  as  here- 
inbefore stated,  this  was  not  done,  and  the 
case  comes  to  us  upon  an  admitted  showing 
that  there  was  no  consideration  to  support 
the  original  promise.  When  controversies  of 
this  character  arise  between  the  parties  to 
the  instrument  sued  on,  there  is  a  growing 
disposition  on  the  part  of  the  courts  to  look 
into  and  through  the  entire  transaction  and 
to  hold  that  a  recovery  cannot  be  had  when 
it  is  sought  on. the  sole  ground  that  it  was 
given  in  lieu  of  an  unenforceable  demand. 

[S,  6]  Finally,  plaintiff  insists  that,  howev- 
er the  rule  may  be,  defendant  has  not  sus- 
tained the  burden  of  proof;  that  under  the 
statute  (section  3415,  Rem.  &  BaL  Code)  ev- 
ery negotiable  Instrument  is  deemed  prima 
fade  to  have  been  Issued  for  a  valuable  con- 
sideration, and  we  are  referred  to  McKenzie 


V.  Oregon  Improvement  Co.,  6  Wash.  409,  31 
Pac.  748;  Shaw  v.  Woodland  Shingle  Co.,  61 
Wash,  ei.  111  Pac.  1070;  Palmer  v.  Huston, 
67  Wash.  210,  121  Paa  452. 

It  is  true,  as  suggested  in  these  cases,  that 
the  burden  of  proof  is  upon  one  who  pleads 
a  want  or  failure  of  consideration;  but  it 
does  not  follow  that  the  presumption  of  a 
consideration  cannot  be  overcome  by  the  tes- 
timony of  one  witness.  It  is  within  the  pe- 
culiar province  of  the  trial  Judge  to  measure 
and  weigh  the  evidence.  If  he  Is  satisfied, 
as  he  was  in  this  case,  that  the  note  wa» 
without  consideration,  and  this  upon  the 
faith  and  credit  of  the  testimony  of  the  de- 
fendant. It  would  be  a  usurpation  on  tb6 
part  of  this  court  to  interfere  with  his  find- 
ings and  judgment 

[7]  A  presumption  of  fact  Is  not  evidence, 
but  a  rule  of  law  fixing  the  order  of  proof. 
When  proof  is  offered  to  rebut  the  presump- 
tion, the  burden  shifts,  and  it  is  Incumbent 
upon  the  opposing  party  to  sustain  his  case 
by  competent  evidence.  Scarpelli  v.  Wash- 
ington Water  Power  Co.,  63  Wash.  18,  114 
Pac.  870;  Elliott  on  Evidence,  H  91-93; 
Wlgmore  on  Evidence,  {  2491;  Peters  v. 
Lohr  et  al.,  24  S.  D.  605,  124  N.  W.  853. 

There  being  no  consideration  for  the  orig- 
inal promise,  and  hence  no  demand  enforce- 
able at  law  or  in  equity,  a  forbearance  to  sue 
would  not  create  a  consideration  for  the  sec- 
ond promise;  and,  defendant  having  sus- 
tained the  burden  of  proof,  it  follows  that 
the  Judgment  of  the  lower  court  should  be 
affirmed. 

Affirmed. 

CROW,  a  J.,  and  OOSB,  ELLIS,  and 
MAIN,  JJ.,  concur. 


SARTORI  et  ui.  v.  DBNNT-RENTON  CLAT 
&  COAL  CO. 

(Supreme  Court  of  Waahington.    Dec.  31,  1913.) 

1.  Waters  awd  Watbb  Coxntaxs  (J  89*)— 
Stbbaus  as  Boundabiks— Meandeb  Lines. 

Ordinarily  meander  lines  are  not  intended 
or  recognized  as  boundary  lines,  but  only  as 
lines  intended  to  Indicate  the  sinuosities  of  the 
stream. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  91,  92,  107;  Dec. 
Dig.  f  80.»] 

2.  Watebs  and  Watkb  Coitbsks  (i  08*)  — 
BouNOABnts  —  Thbead  of  Rivxk  —  Sum- 
ciENOY  OF  Evidence. 

Evidence,  in  an  action  to  establish  the 
boundary  line  between  lands  located  on  the  oppo- 
site shores  of  a  river,  the  witnesses  testifying  by 
reference  to  maps  and  plats  and  the  trial  court 
having  verified  their  testimony  by  a  special 
examination  of  the  location  in  question,  lietd 
to  sustain  a  decree  definitely  fixing  the  location 
of  the  thread  of  the  river  as  the  true  boundary 
line. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  i  104 ;   Dec  Dig.  f 
98.*] 
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a  Action  rt  46*)—Joinde«— Action  to  Eb- 

TABLIBH    BOTINDABT    IjINK— DaKAOBS    ISOM 

Obstbdcthtq  Stbkak. 

In  tn  action  to  Mtabliah  the  bonndaiy  line 

'  between  land*  located  on  the  opposite  ahoies  of 

t  riTer,  it  vaa  permiasible  for  plaintiff  to  join 

t  claim  for  dama^tea  caoaed  from  the  depoaiting 

oi  dAria  in  the  nver  ao  aa  to  deflect  the  course 

of  the  itream  to  the  injury  of  plaintilTa  lands. 

[Ed.  Note.— For  other  cases,  aee  Action.  Cent. 

Dig.  H  378-383.  385-448;   Dec.  Dig.  f  45.*] 

Depaxtmeat  2.  Appeal  from  Superior  Court, 
King  County;   King  Dykeman,  Judge. 

Action  b7  Ignacio  Sartori  and  wife  against 
the  Denny-Renton  Clay  &  Coal  Company. 
From  Judgment  for  plaintiffs,  defendant  ap- 
peals. AfDnned. 

Balllnger,  Battle,  Hnlbert  &  Shorts,  of 
Seattle,  for  appellant  Peters  &  Powell,  of 
Seattle,  for  reegpondents. 

UORBIS,  X  TUB  ia  an  action  to  establish 
tbe  boondaiy  line  between  the  lands  of  the 
parties  hereto,  located  upon  opposite  shores 
of  Cedar  river  not  fbr  from  Benton,  the  re- 
^xmieutif  lands  being  upon  the  north  side, 
tod  the  appellant's  npon  tlie  soutii  side,  of 
tbe  liver.  The  contention  of  respondents 
was  that  tbe  center  line  or  thread  of  Cedar 
liver  as  it  existed  Jannary  1,  1908,  should 
be  held  to  be  the  tnie  boundajry  line,  while 
appellant  contended  that  the  true  boundary 
line  Bhoold  be  fixed  as  tbe  thread  of  Cedar 
liver  as  It  existed  long  prior  to  1908  and  as 
tu  back  as  186S  when  Cedar  river  was  mean- 
dered, and  that  the  thread  of  the  stream  as 
shown  by  these  meander  lines,  except  as 
modified  by  adverse  possession,  estoppel,  and 
accretion,  should  now  be  held  to  be  the  true 
line.  In  addition  to  praying  for  the  estab- 
lishment of  tbe  boundary  line,  respondents 
allied  that  appellant  was  engaged  in  the 
manufacture  of  bri^  and  day  products,  and 
that  for  some  years  past  it  had  deposited 
large  quantities  of  earth  and  stone  In  the  river 
and  along  the  south  bank,  until  It  had  filled 
bi  the  natural  channel  of  the  river  opposite 
respondents'  lands  to  such  an  extent  as  to 
impede  the  natural  flow  of  the  river  and  de- 
Sect  the  force  of  the  stream  upon  and  against 
the  lands  of  respondents  upon  the  north 
bank,  and  as  a  consequence  thereof,  during  a 
period  of  high  water  in  November,  1911,  the 
waters  of  the  river  cut  into  and  washed  away 
the  fertile  surface  boU  of  respondents'  lands 
to  the  extent  of  11  acres,  causing  damage  in 
tbe'snm  of  116,500.  Issue  was  framed  upon 
these  contentions,  and  the  case  went  to  trial, 
resnlting  in  a  decree  establishing  the  bounda- 
ry line  between  the  lands  of  appellant  and 
respondents  as  the  thread  of  Cedar  river  as 
fonnd  by  a  survey  made  In  December,  1906, 
and  as  it  was  also  found  to  exist  for  many 
years  prior  thereto.  The  decree  also  award- 
ed respondents  damages  because  of  the  acts 
of  appellant  in  extending  the  south  bank  of 
the  river,  to  the  consequent  injury  of  re- 
spondentB'  lands  In  the  Bum  of  |1,200.     The 


decree  fixed  the  course  of  the  north  and 
south  banks  of  the  river  and  tbe  course  of 
the  thread  of  the  stream,  and  further  enjoin- 
ed appellant  from  depositing  earth,  stone,  or 
other  material  In  the  channel  of  the  river  as 
defined  by  the  courses  fixed  In  the  decree. 
From  this  decree  appeal  has  been  taken. 

[1,  2]  There  can  be  no  dispute  but  that  the 
thread  of  Cedar  river  was  fixed  as  the  true 
boundary  line  between  the  lands  of  appellant 
and  respondents.  The  difficulty  is  in  now 
determining,  where  was  Cedar  river,  and 
where  was  the  thread  of  the  river  at  the 
time  it  was  so  fixed.  In  determining  this 
question  one  might  as  well  look  for  the  pro- 
verbial needle  in  the  haystack  as  to  now  at- 
tempt to  fix  this  original  boundary  with  any 
degree  of  certainty,  due  to  the  fact  that  Ce- 
dar river  is  a  rapidly  fiowing  mountain 
stream  having  an  average  fall  where  it  passes 
through  these  lands  of  27  feet  to  a  mile,  and 
has  a  bad  habit  of  changing  its  location  and 
flow  and  establishing  a  new  channel  every 
few  years.  A  number  of  maps  are  in  evi- 
dence showing  the  location  of  tbe  stream  In 
various  years,  from  which  it  is  apparent  that 
the  river  has  not  followed  the  same  courses 
for  many  successive  years,  and  in  a  very  few 
instances  only  do  these  maps  show  tbe  course 
of  the  river  wltliin  the  meander  lines  of  1866. 
While,  therefore,  we  must  admit  that  the 
thread  of  the  stream  as  originally  established 
is  the  true  boundary  line  between  these  lands, 
the  difficulty,  as  before  Indicated,  is  In  de- 
termining where  that  line  now  Is ;  and,  aft- ' 
er  reading  this  record  and  studying  the  plats 
and  exhibits,  we  confess  a  difficulty  In  ar- 
riving at  a  satisfactory  conclusion.  The 
meander  lines  shown  in  the  survey  of  1866 
are  from  180  to  250  feet  apart.  The  normal 
flow  of  the  river  is  shown  as  from  40  to  90 
feet  In  width,  ao  that,  if  it  be  assumed  that 
the  river  was  wholly  within  these  meander 
lines  In  1866,  we  are  still  in  the  dark  as  to 
where  within  these  lines  the  thread  of  the 
stream  would  be.  Ordinarily  meander  lines 
are  not  Intended  nor  recognized  as  boundary 
lines,  but  only  as  lines  intended  to  indicate 
the  sinuosities  of  the  stream.  It  is,  therefore, 
not  unusual  to  find  streams  at  places  entirely 
without  meander  lines.  As  illustrating  the 
difficulty  of  fixing  the  meander  lines  as 
bounding  the  stream.  It  is  shown  in  this  rec- 
ord that,  In  places  within  these  meander 
lines,  trees  are  growing  to  which  witnesses 
ascribe  a  growth  of  from  10  to  60  years. 
Many  witnesses  gave  tbeir  opinion  as  to  the 
location  of  the  river  In  past  years,  but  as 
these  opinions  were  all  based  upon  what 
each  witness  recalled  as  to  the  existence  and 
location  of  certain  landmarks  which  are  now 
obliterated,  due  in  some  instances  to  fioods 
apd  high  water,  and  in  others  to  changes 
occasioned  by  the  dumping  of  its  waste  mate- 
rial by  appellant,  the  best  the  witnesses  could 
do  was  to  indicate  where,  in  their  Judgment, 
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the  channel  was  at  the  time  covered  by  their 
testimony.  Necessarily  there  Is  a  great  con- 
flict where  witnesses  attempt  to  point  out 
or  to  Indicate  the  location  of  a  stream  and 
its  banks,  when  by  reason  of  changes,  natural 
or  otherwise,  It  Is  impossible  to  Indicate  the 
location  upon  the  ground,  and  such  testimony 
cannot  be  otherwise  than  unsatisfactory  and 
unreliable.  The  trial  judge,  realizing  this, 
attempted  to  satisfy  himself  as  to  the  loca- 
tion of  this  boundary  line  by  making,  in  com- 
pany with  respective  counsel,  a  personal  ex- 
amination of  the  location  in  question,  and 
endeavored  to  trace  and  follow  the  different 
channels  of  the  river  as  existing  in  various 
years,  by  means  of  soundings  with  a  steel 
rod,  and,  having  done  so,  became  convinced 
that  the  channel,  as  shown  by  the  survey 
taken  In  1906,  was  the  channel  which  should 
be  adopted  as  the  true  course  of  the  river 
between  the  lands  of  appellant  and  respond- 
'Onts.  There  is  abundant  evidence  in  this 
record  to  establish  this  channel,  which  was 
surveyed  before  the  fill  complained  of,  and 
before  the  obliteration  of  the  south  bank  of 
the  liver,  and  at  a  time  when  there  was 
at  least  some  indicating  evidence  upon  the 
ground  as  to  the  existence  and  course  of  the 
true  channel.  That  this  channel  as  shown 
by  this  survey  existed  In  1006  and  for  an 
indefinite  period  before  that  time  is,  we 
think,  well  established  by  the  evidence,  and 
It  conforms  in  many  respects  to  a  survey 
made  by  a  grantor  of  appellant  some  time 
prior,  in  which  it  was  sought  to  determine 
the  area  included  in  the  then  ownership. 
This  area  as  then  found  is  approximately  the 
same  as  found  by  the  court  in  its  decree,  and 
the  evidence  is  susceptible  of  a  finding  that 
It  was  conceded  to  be  the  true  area  as  far 
back  at  least  as  1898;  and,  while  such 
fact  is  not  conclusive,  it  is  strong  evidence, 
and  entitled  to  great  weight  in  cases  of  this 
kind,  when  a  line  can  be  found  that  has  for 
some  time  been  acquiesced  in  as  the  true  line. 

We  shall  not  attempt  to  answer  all  of  ap- 
pellant's attacks  upon  the  decree.  We  have 
gone  over  the  record  and  attempted  to  follow 
the  testimony  as  closely  as  it  is  possible  to  do 
when  witnesses  testify  by  reference  to  maps 
and  plats,  and,  having  done  so,  we  are  satis- 
fied that  the  lower  court  determined  this 
boundary  as  accurately  as  it  is  now  possible 
to  determine  it;  and,  not  finding  any  prepon- 
derating evidence  from  which  we  can  say  the 
lower  court  was  in  error,  we  affirm  the  con- 
clusion it  has  reached. 

[3]  Upon  the  question  of  damages  appel- 
lant contends  that.  In  actions  of  this  char- 
acter, it  is  not  permissible  to  join  a  claim 
for  damages.  Appellant  did  not  suggest  this 
question  until  it  made  its  argument  to  the 
court  after  the  close  of  the  evidence.  It  is 
clear  that  this  is  a  suit  in  equity,  and,  hav- 
ing obtained  full  jurisdiction,  we  think  a 
court  of  equity  can  try  out  the  whole  contro- 


versy between  the  parties,  and  afford  such  re- 
lief as  it  deems  proper.  The  respondents 
stated  their  cause  of  action  In  their  com- 
plaint, and  appellant  answered  thereto.  Tbe  . 
court  was  therefore  authorized  by  both  par- 
ties to  try  the  issues  thns  made,  and  to 
grant  any  relief  embraced  within  these  issnes. 
We  have  frequently  said  that  in  tills  state 
the  form  of  action  Is  Immaterial,  and  that  In 
any  action  the  court  has  power  to  try  any 
question  fairly  within  the  issues  submitted, 
and  to  grant  any  relief  warranted  by  the 
facts. 
The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  PARKER,  FULLBRTON, 
and  MOUNT,  JJ.,  concur. 


MALBTTE  v.  CITY  OF  SPOKANB. 

(Supreme  Court  of  Washington.     Dec.  31, 
1013.) 

1.  HnNiciFAi.  Corporations  (|  339*)— Obdi- 
WANCEs— Wages— Minimum  Rate— Atjthob- 
JTT  TO  Pro VI  ok. 

Const  art  11,  §  10,  confers  on  cities  of 
the  first  class  the  largest  measure  of  seU-gov- 
ernment  compatible  with  the  general  autborit7 
of  the  state,  and  section  11  authorizes  tbem 
to  make  and  enforce  within  their  limits  all 
such  local,  police^  sanitary,  and  other  regula- 
tions as  are  not  in  conflict  with  general  laws. 
Rem.  &  Bal.  Code,  |  7507,  subd.  36,  and  section 
7518,  authorise  such  cities  to  make  all  regu- 
lations necessary  for  the  preservation  of  pub- 
lic morality,  health,  peace,  and  good  order 
within  their  limits,  and  confers  all  powers 
which  are  or  may  be  conferred  on  incorporated 
towns  and  cities  by  the  laws  of  the  state  and 
all  such  powers  as  are  usually  exercised  by 
municipal  corporations  of  like  character  and 
degree,  whether  specificany  enumerated  or  not 
Held,  that  a  city  of  tile  first  class  had  power  to 
pass  an  ordinance  fixing  a  minimum  wage  for 
common  labor  employed  on  public  work  within 
the  city,  whether  done  by  the  city  itself  or  by 
a  private  contractor,  to  be  paid  for  by  special 
assessment,  though  the  wage  so  fixed  was  high- 
er than  the  going  rate  of  wages  for  similar  la- 
bor paid  by  private  persons  witliin  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  868,  870-873;  Dec. 
Dig.  f  339.»] 

2.  CoNSTiTunoKAi,  Law  (i  70*)— Pownis  or 

Courts. 

The  Supreme  Court  has  no  jurisdiction  to 
declare  a  matter  of  state  pubUc  policy. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  129-132.  137;  Dec. 
Dig.  S  70.»1 

3.  Municipal  Corporations  (5  339*)— Pnn- 
Lic  Improvements— Ordiwahcics— Minimum 
Wage  Rate. 

Spokane  City  Ordinance  No.  A4422,  pass- 
ed August  24,  10()0,  prescribing  a  minimum 
rate  of  $2.75  for  a  calendar  day's  labor  of  eight 
hours  on  ail  city  work,  was  not  in  violation  of 
any  public  policy  of  the  state,  though  the  rate 
prescribed  was  higher  than  the  prevailing  wage 
rate,  on  the  ground  that  it  tended  to  increase 
the  cost  of  public  work  to  be  paid  for  by  as- 
sessments on  property  benefited. 

[Ed.  Note. — For  other  cases,  see  Mmddpal 
Corporations,  Cent  Dig.  If  868,  870-873;  Dec 
Dig.  f  339.»] 
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4.  MOmCIFAL  OOBFORATIONB  ({  406*)— STBBIT 
IVPB0VKMENT8— CaPACTTT  OF  CiTT. 

A  dty,  in  constmcting  mnnicipal  improve- 
menta  to  be  paid  for  by  spedal  asseaaments  on 
property  apecially  benefited,  doea  not  act  as 
i  mere  agent  of  ue  property  owners  so  assess- 
ed, bat  rather  in  the  exercise  of  its  goTem- 
mental  aathority  to  levy  special  taxes. 

[Ed.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Cent.  Dig.  if  1001,  1002;    Dec. 
Dig.  I  406.»] 
6.  MUNICIPAI.    COBPOKATIOKS    ({   28S*)— Pdb- 

uc  IicpBovMiENTS—CoNSTBUcnoN— Method. 
In  the  absence  of  statute  directing  that  the 
work  of  constructiBg  a  pablic  improTement  in 
t  dty  sbaU  be  done  by  contract,  the  dty  may 
do  it  dther  by  contract  or  through  its  own  of- 
ficers, and  assess  the  cost  against  the  abut- 
ting property  in  proportion  to  benefits. 

[Ed.  Note.— For  other  eases,  see  Munidpal 
Con«ratioiiB,  Cent  Dig.  fi  753,  756;  Dec.  Dig. 

6.  MUNIdPAI.  GORPOBATIONB  (|i  283,  330*)— 

Stbeet  IMPB0VEMENT8— Method  or  Wobk— 

Chasteb  Pbovisions. 

Spokane  City  Charter,  if  97,  98,  99,  pro- 
viding for  the  construction  of  public  jmprove- 
ments  under  the  control  of  the  board  of  public 
works,  does  not  require  that  such  improve- 
ments  shall  be  accomplished  by  contract,  but 
Tests  in  the  dty_  conndl  or  the  board  of  public 
works  a  discretion  to  have  the  work  done  by 
contract  or  by  the  dty  itself,  and,  if  done  by 
contract  after  the  reception  of  bids,  does  not 
require  that  the  contract  ahall  be  let  to  the 
lowest  bidder. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dii;.  {|  763,  755,  854,  856; 
Dec  Dig.  H  283,  330.*] 

7.  HuinOEPAI.    COBPOBATIONS    (J    339*)— PXJB- 
UC    IlfPSOVElCBNTB— MlNIUDV    WAOB   ObDI- 

ka:«ob— Reasonablsnkbs. 

Spokane  City  Ordinance  Aug.  24,  1909,  No. 
A4422,  providing  a  minimum  wage  rate  of  $2.75 
a  day  for  common  labor  on  all  works  of  public 
improvement  in  the  dty,  and  prohibiting  em- 
ployment for  longer  than  eight  hours  in  a  cal- 
endar period  of  24,  though  providing  a  rate 
higher  than  the  ordinary  rate  of  wages  in  the 
dty,  was  not  void  for  nnreasonableness. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  H  868,  870-873 ;  Dec. 
Dig.  I  339.*] 

Cose,  Mount  and  Chadwick,  JJ.,  dissenting. 

En  Bana  On  rehearing.  Rehearing  grant- 
ed.  Jndgment  affirmed. 

For  former  opinion,  see  68  Wash.  578,  123 
Paa  1006. 

Ales  Winston,  of  Spokane,  amicus  curlK. 

ELLIS,  J.  The  facts  oat  of  which  this 
controversy  arose  are  stated  in  the  opinion  on 
the  first  bearing  (68  Wash.  578,  123  Pac. 
1005);  but.  In  order  to  present  a  single,  com- 
prehensive review  of  the  case,  we  deem  it 
not  amiss  to  restate  them. 

The  Legislature,  in  1899,  passed  an  act 
declaring  that  "hereafter,  eight  hours  in  any 
calendar  day  shall  constitute  a  day's  work  on 
any  work  done  for  the  state  or  any  county 
or  mnnidpality  within  the  state"  (Rem.  & 
BaL  Code,  |  6572),  and  provided  that:  "All 
work  done  by  contract  or  subcontract  on  any 
building  or  Improvements  or  works  on  roads, 
bridges,  streets,  alleys,  or  buildings  for  the 


state,  or  any  county  or  munidpallty  within 
the  state^  shall  be  done  under  the  provisions 
of  this  act:  Provided,  that  in  cases  of  extraor- 
dinary emergency  such  as  danger  to  life 
or  property,  the  hours  for  work  may  be  ex- 
tended, but  in  such  case  the  rate  of  pay  for 
time  employed  in  excess  of  eight  hours  of 
each  calendar  day,  shall  be  one  and  one-half 
times  the  rate  of  pay  allowed  for  the  same 
amount  of  time  during  eight  hours'  service. 
And  for  this  purpose,  this  act  is  made  a  part 
of  all  contracts,  subcontracts  or  agreements 
for  work  done  for  the  state  or  any  county  or 
municipality  within  the  state."  Rem.  &  BaL 
Code,  {  6573.  The  act  further  declared  any 
one  violating  its  provisions  guilty  of  a  mis- 
demeanor and,  upon  conviction,  subject  to  a 
prescribed  punishment  Rem.  ft  Bal  Code^ 
f  6574. 

In  1903,  another  act  was  passed,  declaring 
that  "It  is  a  part  of  the  public  policy  of  the 
state  of  Washington  that  all  work  'by  con- 
tract or  day  labor  done'  for  it,  or  any  politi- 
cal subdivision  created  by  its  laws,  shall  be 
performed  in  work  days  of  not  more  than 
eight  hours  each,  except  in  cases  of  extraordi- 
nary emergency"  (Rem.  &  BaL  Code,  {  6575), 
and  that  all  contracts  for  such  work  should 
provide  that  they  might  be  canceled  by  the 
officers  of  the  state,  county,  or  city  having 
supervision  of  the  work,  in  case  of  a  viola- 
tion of  the  statute  (Rem.  &  BaL  Code,  i  6576), 
and  making  it  the  duty  of  such  officers  to 
incorporate  in  all  such  contracts  stipulations 
"as  provided  for  in  this  act"  and  "to  declare 
any  contract  canceled,  the  execution  of  which 
is  not  in  accordance  with  the  public  policy  of 
this  state  as  herein  declared."  Rem.  &  BaL 
Code,  f  6577. 

In  pursuance  of  the  public  policy  of  the 
state  so  declared,  the  city  of  Spokane,  on 
August  24,  1909,  by  Ordinance  No.  A4422, 
so  far  as  here  material,  provided  that: 

"Section  1.  Hereafter  eight  (8)  hours  in 
any  calendar  day  shall  constitute  a  day's 
work  on  any  work  done  for  the  dt?  of 
Spokane,  subject  to  the  conditions  hereinafter 
provided. 

"Sec.  2.  Hereafter  all  laborers  employed 
by  the  day  on  munidpal  work,  either  directly 
by  the  dty  or  by  contractors,  subcontractors, 
individuals,  partnerships,  assodations  or  cor- 
porations, on  all  work  for  the  dty,  shall 
receive  and  be  paid  not  less  than  $2.75  for  a 
calendar  day's  work  of  eight  (8)  hours.  The 
provisions  of  this  section  shall  apply  to,  and 
govern  all  work  done  for  the  dty  of  Spokane 
and  all  work  for  any  IddividuaL  Arm,  part- 
nership, association  or  corporation  which  is 
done  under  the  direction  or  under  the  super- 
vision of,  or  which  is  to  be  accepted  by  the 
dty  of  Spokane  or  any  officer  or  agent  there- 
of." 

The  ordinance  further  provided  that,  in 
cases  of  emergency,  the  hours  for  work  might 
be  extended,  but  that  the  rate  of  pay  for 
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excess  time  should  be  1^  times  the  rate  al- 
lowed for  the  same  amount  of  time  during 
the  eight  hoars'  service  and  that  the  ordi- 
nance be  made  a  part  of  all  contracts  there- 
after made.  By  express  stipulation  and  ref- 
erence thereto,  this  ordinance  was  made 
a  part  of  the  contract  for  the  public  work 
the  assessment  for  whldi  is  contested  in  this 
action. 

On  March  10,  1910,  the  city  passed  another 
ordinance.  No.  A5016,  providing  "that  here- 
after all  work  done  by  common  laborers  for 
the  city  of  Spokane  or  for  any  contractor, 
subcontractor  or  other  person  doing  work  by 
contract  or  otherwise  for  the  city  of  Spo- 
kane, shall  receive  the  sum  of  three  dollars 
($3.00)  per  day  for  eight  hours  labor,"  and 
that  the  ordinance  should  be  in  force  from 
and  after  April  1, 1910. 

On  March  25, 1910,  the  dty  coondl,  by  ordi- 
nance, provided  for  the  Improvement  of  Six- 
teenth avenue  by  constructing  therein  a 
sewer,  to  be  paid  for  by  special  assessments 
against  the  property  benefited,  and  created 
an  assessment  district  The  contract  for  the 
work  was  thereafter  let  to  one  Broad,  and, 
when  he  had  completed  the  work  thereunder, 
an  assessment  roll  was  prepared,  and  notice 
of  the  time  and  place  for  hearing  objections 
was  given.  The  appellant  an  owner  of  prop- 
erty in  the  district,  appeared  and  objected  to 
the  confirmation  of  the  roll.  His  objections 
were  overruled,  and  he  appealed  to-  the  supe- 
rior court  From  an  adverse  decision  of  that 
court  he  prosecutes  this  appeal. 

The  evidence  showed  that  the  contractor, 
in  the  performance  of  his  contract  paid 
12.75  a  day  for  each  common  laborer  em- 
ployed in  the  work,  as  required  by  the  ordi- 
nance first  above  mentioned  and  by  his  con- 
tract The  court  refused  to  hear  testimony 
as  to  whether  he  paid  $3  a  day  as  required  by 
the  second  ordinance  above  mentioned.  The 
evidence  showed  that  the  prevailing  wage  for 
common  laborers  in  the  city  of  Spokane  and 
vicinity,  at  the  time  of  the  performance  of 
the  contract  in  August  1910,  was  $2.25  a  day, 
whether  for  a  ten-hour,  nine-hour,  or  an 
eight-hour  day,  and  that  in  March,  when  the 
improvement  ordinance  was  passed,  the  pre- 
vailing wage  was  $1.85  for  a  ten,  nine,  or 
eight  hour  day.  There  was  no  evidence  what- 
ever as  to  any  distinction  in  pay  by  reason 
of  shorter  hours,  nor  any  evidence  whatever 
that  compensation  for  employment  was  ever 
computed  by  the  hour.  The  contractor  testi- 
fied that  59  per  cent  of  the  cost  of  the  work 
WHS  paid  out  for  common  labor,  and  that, 
but  for  the  ordinance,  his  bid  would  have 
been  materially  less. 

The  position  taken  by  the  appellant,  as 
stated  in  the  original  opinion,  and  as  adhered 
to  in  the  briefs  and  argument  on  rehearing, 
is  admirably  summarized  as  follows:  "That 
the  Legislature  may  fix  the  hours  of  labor 
upon  all  public  works  and  for  public  work 
even  In  dtles  is  now  well  settled,  and  no 


allusion  to  sustaining  authority  will  be  made. 
Indeed,  that  feature  of  the  case  Is  not  chal- 
lenged by  appellant;  bat  It  is  oontraided  that 
where  the  dty  Is  acting  merely  as  an  agent 
of  the  property  owner,  it  la  bound  to  do  its 
work  to  his  best  advantage,  and  cannot  em- 
pirically fix  a  wage  and  compel  its  payment 
by  an  independent  contractor.    Appellant  bas- 
es his  argument  on  two   propositions:    (1) 
That  the  ordinance  is  unreasonable,  contrary 
to  public  policy,  and  oppressive;  (2)  that  the 
assessment  is  in  contravention  of  the  Con- 
stltntlon  of  this  state  and  of  the  Constltntion 
of  the  United  States,  In  that  it  takes  the  prop- 
erty of  this  appellant  without  compensation 
and  without  due  process  of  law.    Abandoning 
legal  phraseology,  the  concrete  question,  pat  in 
plain  English,  is  whether  a  dty  can  improve 
the  property  of  a  dtizen,  either  upon  his  peti- 
tion or  against  his  will,  and  tax  an  arbitrary 
sum  therefor  that  puts  the  cost  unreasonably 
above  the  cost  of  Uke  work  If  done  throngh 
the   Instrumentality  of  a  private  agency." 
Malette  v.  Spokane,  68  Wash.  578,  580,  123 
Pac.  1005,  1008.     The  last  sentence  quoted 
seems  to  beg,  rather  than  state,  the  real 
questions.    Of  course.  If  the  minimum  wage 
is  assumed  to  be  unreasonably  high,  it  would 
be  indefensible  on  any  theory,  whether  fixed 
by   general   statute   or   by   ordinance   and 
whether  paid  out  of  a  fond  raised  by  general 
taxation  or  by  special  assessment    The  real 
questions  are:    (1)  Is  it  within  the  power  of 
any  legislative  body,  whether  of  the  state 
or  city,  to  fix  a  minimum  wage  for  common 
labor  as  applied  to  public  work  paid  for  by 
special  assessment?    In  other  words,  is  such 
l^slation  void  as  in  contravention  of  the 
state  and  federal  Constitutions,  In  that  it 
takes   property   without   compensation   and 
without  due  process  of  law?    (2)  Is  the  ordi- 
nance in  question  contrary  to  any  public  pol- 
icy of  the  state,  either  expressed  in,  or  im- 
plied from,  state  legislation?    (3)  Is  the  ordi- 
nance an  unreasonable  exercise  of  the  right 
to  prescribe  the  terms  of  contract  by  one  of 
the  parties,  or  is  the  amount  prescribed  an 
unreasonable  wage?     We  will  endeavor  to 
discuss  these  questions,  so  far  as  ntay  be, 
separately. 

[1]  1.  Is  it  within  the  legislative  power, 
dther  of  state  or  dty,  to  prescribe  a 
higher  rate  of  wages  than  the  prevailing  rate 
as  a  minimum  of  wages  to  be  paid  for  com- 
mon labor  in  the  doing  of  a  public  work  to  be 
paid  for  by  special  assessments  against  the 
property  spedally  benefited  thereby?  The 
prlndpal  argument  directed  against  such 
laws,  when  enacted  by  the  state  Itself,  is 
the  dalm  that  they  necessarily  increase  the 
cost  of  the  work.  If,  therefore,  laws  having 
exactly  the  same  tendency  have  been  upheld, 
such  dedslons  furnish  direct  authority  for  up- 
holding a  frank  and  undisguised  mlnlmam 
wage  law.  As  stated  in  the  original  opinion  it 
is  now  too  well  settled  to  require  dtatlon  of 
anthorlty  that  the  Legislatore  may  fix  the 
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boon  of  labor  upon  all  public  work  and  for 
pabUc  voric,  even  In  dtlea.    It  Is  also  true,  as 
tbere  stated,  that  "laws  fixing  the  honrs  of  la- 
bor, and  providing  tbat  no  lesa  than  the  going 
rate  of  wages  shall  be  paid  under  contracts 
SDch  as  we  have  before  ns,  have  been  gener- 
ill;  Dpheld."    To  pnt  the  matter  more  ez- 
acU;,  we  add  that  laws  fixing  the  honrs  of 
labor  bave   been   generally   npheld   by   the 
conrts,  even  when  coapled  with  the  provision 
that  the  laborer  shall  recedve  for  the  shorter 
da;  prescribed  a  minimum  of  wages  "not  less 
than  the  current  rate  of  per  diem  wages  in 
the  locality  where  the  work  is  performed." 
ObrloDSly  this  is  a  provision  for  pay  above 
the  "going   rate   of  wages"   for  the   same 
amomit  of  time.    In  re  Dalton,  61  Kan.  257, 
59  Pae.  336,  47  L.  R.  A.  380 ;  State  t.  Atkin, 
64  Kan.  174,  67  Pac.  619,  97  Am.  St  Rep.  S43 ; 
Atkin  V.  Kansas,  191  U.  S.  207.  24  Sap.  Ct 
124,  48  L.  Ed.  148;   Byars  T.  State,  2  OkL 
Cr.  481,  102  Paa  804,  Ann.  Cas.  1912A,  765. 
As  said  in  Atkln  v.  Kansas,  supra,  quoting 
from  In  re  Ashby,  60  Kan.  101,  55  Pac.  336: 
"When  the  eight-hour  law  was  passed,  the 
Legislature  had  under  consideration  the  gen- 
eral subject  of  the  length  of  a  day's  labor, 
for  Chose  engaged  on  pnblic  works  at  manual 
labor,  without  special  reference  to  the  pur- 
pose or  occasion  of  their  employment.    The 
leading  idea  clearly  was  to  limit  the  hours 
of  toil  of  laborers,  workmen,  mechanics,  and 
other  persons  in  Uke  employments,  to  eight 
hours,  without  reduction  of  compensation  for 
the  day's  services."    The  case  so  quoted  by 
the  United  States  Supreme  C!ourt,  In  re  Ash- 
by,  is  in  itself  a  clear  demonstration  that  the 
muriniTUTi  hours  law  there  under  considera- 
tion had  the  necessary  effect  of  fixing  a  mini- 
mom  daily  wage  above  the  current  rate  for 
the  same  class  of  work.    Moreover,  it  seems 
to  have  been  overlooked  that  the  eight-hour 
law  of  this  state,  so  far  as  overtime  is  con- 
cerned, expressly  provides  a  minimum  wage 
which  would  necessarily  be  above  the  going 
rate  for  the  same  amount  of  time.    In  section 
6o73,  above  quoted,  it  is  provided  that  in 
cases  of  emergency  the  hours  of  work  may 
be  extended,  "but  in  such  case  the  rate  of 
pay  for  time  employed  in  excess  of  eight 
hours  of  each  calendar  day,  shall  be  one  and 
one-half  times  the  rate  of  pay  allowed  for  the 
same  amount  of  time  during  eight  hours' 
service."     A  similar  provision  is  found  in 
the  ^ght-honr  law  of  Kansas,  and  it  was  for 
the  violation  of  that  provision,  as  well  as  the 
eight-hour  provision,  that  the  defendant  In 
Atkin  V.  Kansas,  was  convicted  (see  stipulated 
facts,  191 U.  S.  page  210,  24  Sup.  Ot  124, 48  U 
Ed.  148.    The  same  provision  is  also  found  in 
as  eight-hour  law  contained  in  a  legislative 
charter  of  the  city  of  BnCtalo  and  was  upheld 
as  constitutional  and  valid,  and  a  contractor 
was  held  criminally  liable  for  its  violation. 
People  V.  Warren,  77  Hun,  120,  28  N.  T. 
Snpp.  SOS;  People  v.  Beck,  10  Misc.  Rep.  77, 
ao  N.  Y.  Snpp.  473. 
Assnming,  as  seems  to  be  assumed  both  In 


argument  and  in  the  original  opinion  in  the 
case  before  us,  that  any  minimum  of  wages 
fixed  above  the  current  rate  necessarily  in- 
creases the  cost  of  the  work  (a  thing  by  no 
means  certain),  then  It  cannot  be  denied  tbat 
a  provision  such  as  above  quoted  from  tho 
Kansas  law  would  have  precisely  the  same 
effect  If  the  one  would  Increase  the  cost  of 
the  work,  so,  also,  would  the  other,  as  a  sim- 
ple example  will  demonstrate.  Assuming  the 
current  rate  of  per  diem  wages  to  be  $2  for 
a  ten-hour  day,  and  assuming,  also,  a  uni- 
form efiBciency  in  the  work  of  a  given  labor- 
er, then  it  follows  that  the  minimum  wage 
of  |2  a  day  for,  let  us  say,  an  eight-hour  day 
is  Just  exactly  40  cents  more  for  the  same 
work  than  it  would  cost  but  for  the  minimum 
wage  provision.  As  another  illnstratlon,  the 
evidence  in  the  case  before  us  shows  that  the 
observance  of  our  own  eight-hour  law  alone 
would  have  had  precisely  the  same  effect  on 
the  contract  here  In  question.  The  contractor 
himself  testified  in  effect  that,  but  for  the 
minimum  wage  ordinance,  the  labor  on  this 
work  would  have  cost  him  $2.25  a  day  for  an 
eight-hour  day,  while  the  number  of  hours 
constituting  a  day's  work  customary  at  the 
time  and  place  was  ten  hours.  It  is  too  plain 
for  argument  that  every  maximum  hours 
law  prescribing  less  than  the  number  of 
houra  usually  constituting  a  day's  labor, 
when  coupled  with  a  provision  for  minimum 
pay  not  leas  than  the  current  rate  for  a  day's 
labor,  is  a  Tninimnm  wage  law  pure  and  sim- 
ple, prescribing  a  wage  above  the  current 
rate  for  the  same  class  of  labor.  Every  ob- 
jection, therefore,  which  can  be  logically  or 
legally  raised  against  an  undisguised  minl- 
«num  wage  law,  can  be  advanced.  Just  as  log- 
ically and  Just  as  legally,  against  the  usual 
eight-hour  law.  The  appellant  seems  to  rec- 
ognize this  fact,  since  he  argues  that  there 
are  only  two  grounds  upon  which  courts  have 
held  valid  laws  limiting  the  honrs  of  labor; 
that  one  applies  to  work  hazardous  to  the 
health  of  the  employes,  as  working  In  mines, 
mills,  and  the  like  (which,  of  course,  rests 
upon  the  police  power  of  the  state;  Holden  v. 
Hardy,  160  U.  S.  866,  18  Sup.  Ct.  383,  42  L. 
Ed.  780),  or  where  the  employe  is  a  child  or 
woman  (which  also  rests  upon  the  same  pow- 
er; State  V.  Buchanan,  29  Wash.  602,  70  Pac. 
62,  69  U  R.  A.  342,  92  Am.  St  Rep.  930; 
State  V.  Somerville,  67  Wash.  638,  122  Pac. 
324),  and  that  the  other  exception  is  based 
upon  the  principle  that,  when  the  state  or 
any  of  Its  municipalities  performs  public 
work,  it  then,  as  an  employer,  has  the  right 
to  fix  the  terms  upon  which  It  will  permit 
labor  to  be  done  for  it 

As  examples  of  the  last-mentioned  class  of 
decisions,  appellant  cites  Atkin  v.  Kansas, 
supra;  Curtice  v.  Schmidt,  202  Mo.  703,  101 
S.  W.  61,  66,  10  Ann.  Cas.  702 ;  and  our  own 
decisions.  In  re  Broad,  36  Wash.  449,  78 
Pac.  1004,  70  L.  R.  A.  1011,  2  Ann.  Cas.  212, 
and  Gies  v.  Broad,  41  Wash.  448,  83  Pac 
1025.   It  is  true  that  the  cases  dted  and  also 
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the  Oklahoma  case,  Byara  T.  State,  snpra, 
were  based  upon  the  latter  ground,  which 
is  clearly  and  logically  expressed  in  Atkin  t. 
Kansas,  supra,  by  the  late  Justice  Harlan, 
speaking  for  the  federal  Supreme  Court,  as 
follows:  "The  improvement  of  the  boulevard 
In  question  was  a  work  of  which  the  state, 
if  it  had  deemed  it  proper  to  do  so,  could 
have  taken  immediate  charge  by  Its  own 
agents;  for  it  is  one  of  the  functions  of 
government  to  provide  public  highways  for 
the  convenience  and  comfort  of  the  people. 
Instead  of  undertaking  that  work  directly, 
the  state  invested  one  of  its  governmental 
agencies  with  power  to  care  for  it  Whether 
done  by  the  state  directly  or  by  one  of-  its 
instrumentalities,  the  work  was  of  a  public, 
not  private,  character.  If,  then,  the  work 
upon  which  the  defendant  employed  Reese 
was  of  a  public  character,  it  necessarily  fol- 
lows that  the  statute  in  question,  in  Its  ap- 
plication to  those  undertaking  work  for  or 
on  behalf  of  a  municipal  corporation  of  the 
state,  does  not  Infringe  the  personal  liberty 
of  any  on&  It  may  be  that  the  state,  in 
enacting  the  statute,  intended  to  give  its 
sanction  to  the  view  held  by  many  that,  all 
things  considered,  the  general  welfare  of 
employ^,  mechanics,  and  workmen,  upon 
whom  rest  a  portion  of  the  burdens  of  gov- 
ernment, will  be  subserved  if  labor  perform- 
ed for  eight  continuous  hours  was  taken  to 
be  a  full  day's  work;  tliat  the  restriction 
of  a  day's  work  to  that  number  of  hours 
would  promote  morality,  improve  the  physi- 
cal and  intellectual  condition  of  laborers  and 
workmen,  and  enable  them  the  better  to  dis- 
charge the  duties  appertaining  to  citizenship. 
We  have  no  occasion  here  to  consider  these 
questions,  or  to  determine  upon  which  sid^ 
is  the  sounder  reason;  for,  whatever  may 
have  been  the  motives  controlling  the  enact- 
ment of  the  statute  in  question,  we  can  imag- 
ine no  possible  ground  to  dispute  the  power 
of  the  state  to  declare  that  no  one  undertak- 
ing work  for  it  or  for  one  of  its  municipal 
agencies  shonld  permit  or  require  an  employ^ 
on  such  work  to  labor  in  excess  of  eight 
hours  each  day,  and  to  Inflict  punishment 
upon  those  who  are  embraced  by  such  regu- 
lations and  yet  disregard  them.  It  cannot  be 
deemed  a  part  of  the  liberty  of  any  contrac- 
tor that  he  be  allowed  to  do  public  work  in 
any  mode  he  may  choose  to  adopt,  without 
regard  to  the  wishes  of  the  state;  On  the 
contrary,  it  belongs  to  the  state,  as  the  guard- 
ian and  trustee  for  its  people,  and  having 
control  of  its  affairs,  to  prescribe  the  condi- 
tions upon  which  It  will  permit  public  work 
to  be  done  on  its  behalf,  or  on  behalf  of  its 
municipalities.  No  court  has  authority  to 
review  its  action  in  that  respect  Regula- 
tions on  this  subject  suggest  only  considera- 
tions of  public  policy.  And  with  such  con- 
siderations the  courts  have  no  concern." 
While,  as  shown  by  this  quotation,  the  Su- 
preme Court  did  not  deem  it  necessary  to 
place  the  decision  on  any  other  ground  than 
the  power  of  the  state  to  prescribe  the  terms 


upon  which  contracts  with  It  or  its  agent, 
the  municipality,  might  be  made,  it  Is  signif- 
icant that  It  also  suggests  another  gronnd, 
namely,  the  promotion  of  the  "general  wd- 
fare  of  employes,  mechanics,  and  workmen, 
upon  whom  rests  a  portion  of  the  burdens  S)t 
government,"  and  as  tending  to  the  prodnc- 
tion  of  better  citizenship,  thus  unmistakably 
intimating  that  the  act  might  also  be  sonnd- 
ly  sustained  as  an  exercise  of  the  police 
power.  , 

The  appellant  argues,  and  seems  to  have 
impressed  the  members  of  Department  1  of 
this  court,  save  the  late  Chief  Justice  Duo- 
bar,  with  the  view  that  though  this  court 
and  other  courts  have  held  the  eight-hour 
law  sufiadently  valid  and  constitutional  to 
sustain  a  criminal  prosecution,  and  though 
an  exactly  parallel  ordinance  to  the  one 
here  in  question  was  held  by  this  court  suffi- 
ciently valid  to  sustain  an  action  by  a  la- 
borer for  the  collection  of  a  part  of  the  mini- 
mum wage  above  the  current  rate  for  over- 
time, which  was  withheld  by  the  contractor 
(Gles  V.  Broad.  41  Wash.  448,  83  Pac  lOK), 
still  those  cases  do  not  sustain,  as  consti- 
tutional, either  the  eight-hour  law  or  the 
minimum  wage  ordinance  as  applied  to  con- 
tracts for  public  work  to  be  paid  for  by 
special  assessment,  nor  the  minimum  wage 
ordinance  as  to  any  work,  since  in  the  orig- 
inal opinion  It  is  said:  "So  fa.r  as  we  have 
been  able  to  find,  laws  fixing  a  minimum  of 
wages  for  unskilled  labor  have  been  uni- 
formly condemned." 

The  case  of  Clark  t.  State,  142  N.  T.  101, 
36  N.  E.  817,  was  not  dted  on  the  first  hear- 
ing, and  was  hence  excusably  overlooked.  In 
that  case  a  statute  of  the  state  of  New  York 
fixing  minimum  wages  for  day  laborers  on 
public  works  of  the  state  was  upheld  by  the 
court  of  last  resort  of  that  state,  using  the 
following  language:  "It  must  be  assumed 
that  the  Iieglslature,  and  all  other  public 
bodies  Intrusted  with  the  functions  of  gov- 
ernment, general  or  local,  will  use  the  power 
conferred  by  the  Constitution  or  the  law 
fairly,  and  in  the  public  interests.  There  is 
no  express  or  implied  restriction  to  be  found 
in  the  Constitution  upon  the  power  of  the 
Legislature  to  fix  and  declare  the  rate  of 
compensation  to  be  paid  for  labor  or  services 
performed  upon  the  public  works  of  the 
state,  That  legislation  Is  doubtless  open  to 
criticism,  from  the  standpoint  of  sound  policy 
and  expediency ;  but  the  courts  have  nothing 
to  do  with  these  questions,  so  long  as  It  l9 
not  In  conflict  with  the  Constitution;  and  we 
think  that  a  general  law  regulating  the  com- 
pensation of  laborers  employed  by  the  state, 
or  by  officers  under  its  authority,  which 
disturbs  no  vested  right  or  contract  was 
within  the  power  of  the  Legislature  to  enact, 
whatever  may  be  said  as  to  Its  wisdom  or 
policy." 

We  are  persuaded  that  the  view  expressed 
in  the  original  opinion  that  in  Gles  v.  Broad, 
supra,  this  court  did  not  In  fact  hold  the 
minimum  wage  ordinanoo  of  Spokane  thoe 
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iDToIved  constitntlonal,   and  the  statement 
that  "the  earn  of  the  court's  holding"  In  that 
case  was  "that  the  contractor  could  not  take 
a  vage  from  a  property  owner  and  convert 
It,  or  any  part  of  It,  to  his  own  use,"  must 
be  modlfled.    As  a  matter  of  fact,  that  was 
one  result  of  the  holding  in  that  case,  but 
was  far  from  its  sum.     As  shown  by   the 
opinion  itself,  the  court  could  not  have  held 
that,  nor.  anything  else  touching  the  merits 
of  the  case  until  it  first  decided  that  the 
ordinance  was  constitutional  and  valid.    The 
amonnt  involved  was  only  $16.91,  and  the 
only  thing  which  gave  the  court  Jurisdiction 
of  the  appeal  for  any  purpose  was  the  ques- 
tion of  the  constitutionality  of  the  ordinance. 
As  pointed  out  by  the  court:     "The  appeal 
is  bronght   within   the  Jurisdlcticm   of  this 
coart  by  reason  of  the  fact  that  the  action 
inTolves  the  validity  of  the  ordinance  above 
mentioned;     the  appellant   contending   that 
th.it  part  of  the  ordinance  which  fixes  the 
minimum  sum  to  be  paid  as  wages  for  a  day's 
labor   on    any    public    improvement    under- 
taken by  the  city  of  Spokane  is  unconstitu- 
tional and  void."    The  court  then  held  that, 
under  the  rule  announced  in  Henry  v.  Thurs- 
ton County,  31  Wash,  638,  72  Pac.  488,  no 
other  qnestion  save  that  of  the  validity  of  the 
ordinance  could  be  reviewed,  adding:    "If  we 
find  the  ordinance  valid,  the  inquiry  is  end- 
ed;  if  Invalid,  the  Judgment  fails  because 
founded  on  the  ordinance."    The  following 
language  used  by  Department  1,  touching  the 
opinion  in  Gies  v.  Broad,  seems,  therefore, 
hardly  Justified:    "In  this  opinion  there  Is  an 
expression  which,  although  not  necessary  to 
the  decision,  may,  if  taken  without  qualifica- 
tion, seem  to  support  the  contention  of  the 
respondent.     It  follows:    The  principle  in- 
volved In  that  case  (Atkln  v.  Kansas,  191  IT. 
S.  207  [24  Sup.  Ct  124,  48  L.  Ed.  148])  Is 
not  distinguishable  from  the  principle  involv- 
ed in  the  case  now  before  us.    For,  surely,  if 
It  be  within  the  power  of  the  state  to  limit 
the  number  of  hours  a  laborer  may  be  permit- 
ted to  labor  In  one  calendar  day  on  any  pub- 
lic work  undertaken  by  it,  it  can  fix  the  mihi- 
mum  sum  that  shall  be  paid  him  as  wages  for 
such  labor.    The  power  to  do  either  must 
rest  on  the  principle  that  It  belongs  to  the 
state,  as  the  guardian  and  trustee  for  its 
people,  and  having  control  of  its  affairs,  to 
prescribe  the  conditions  upon  which  it  will 
permit  public  work  to  be  done  on  its  behalf, 
or  on   behalf  of  its  municipalities.'"     The 
language  was  not  only  "necessary  to  the  de- 
dsion,"  but  must  be  "taken  without  qualifica- 
tion," since  it  decided  the  only  question  in 
the  case  of  which  this  court  had  Jurisdiction. 
The  matter  of  estoppel  as  against  the  con- 
tractor to  dispute  a  $15  debt  could  not  give 
this  oDort  Jurisdiction  in  the  absence  of  the 
constitntlonal  question.    Since  no  member  «f 
this  court  has  yet  expressed  a  readiness  to 
frankly  overmle   the   decision   in    Gies    v. 
Broad,  the  oondnaion  iwomn  ineslstible  that 


the  ordinance  here  In  question  must  be  held 
valid. 

Bat  it  is  argued  that  Gies  v.  Board  and  At- 
kln V.  Kansas,  and,  by  parity  of  reason, 
SUte  V.  Atkln,  64  Kan.  174,  67  Pac  619,  97 
Am.  St  Rep.  343  (which  was  affirmed  by  the 
last-mentioned  case),  and  Byars  v.  State,  2 
OkL  Cr.  481,  102  Paa  804,  Ann.  Cas.  igi2A, 
765,  do  not  determine  the  constitutional  ques- 
tion because  they  did  not  arise  at  the  instance 
of  a  taxpayer  or  of  a  protesting  property 
owner.  To  the  writer  of  this  opinion,  how- 
ever, it  seems  hardly  probable  that  the  Su- 
preme Courts  of  three  states  and  the  Su- 
preme Court  of  the  United  States  would  have 
overlooked  a  phase  of  the  question  which,  if 
counsel's  contention  be  correct,  must  have 
made  the  decision  of  each  of  those  courts 
different,  since  no  court  will  be  presumed 
to  hold  a  man  liable  criminally,  or  even 
financially,  for  violating  a  void  law.  As 
pointed  out  in  Re  Broad,  36  Wash.  440, 
78  Pac.  1004,  70  L.  R.  A.  1011,  2  Ann.  Cas. 
212,  the  unconscionable  conduct  of  the  con- 
tractor would  not  be  a  pertinent  argument 
in  such  a  case.  As  a  matter  of  fact,  the  very 
contention  now  made  appears  to  have  been 
made  in  State  v.  Atkln,  supra,  which  arose 
out  of  a  contract  for  work  paid  for  by  spe- 
cial assessments.  At  any  rate,  the  point  was 
considered.  The  Supreme  Court  of  Kansas 
said  (see  opinion  64  Kan.  page  175,  67  Paa 
520,  97  Am.  St  Bep.  343):  "The  law  which 
appellant  violated  must  have  its  applica- 
tion in  the  light  of  the  fact  that  municipal 
corporations  are  the  creatures  of  the  state. 
The  Legislature  gives  them  being.  They  let 
contracts  for  the  improvement  of  streets  un- 
der express  authorization  of  the  Legislature, 
and  cannot  do  so  in  the  absence  of  such  au- 
thority. In  this  instance  the  lawmaking 
power  provided  that  the  cost  of  the  paving 
which  the  appellant  was  constructing  should 
be  paid  by  assessment  against  the  abutting 
property.  It  might  have  provided  a  different 
method  of  payment  or  withheld  entirely  from 
the  dty  the  right  to  Improve  Its  streets." 
And  again  (see  opinion  64  Kan.  page  179,  67 
I'ac.  521,  97  Am.  St  Rep.  343):  "The  fact 
that  the  abutting  property  owners  are  charg- 
ed more  for  the  improvement  by  application 
of  the  restrictive  provisions  of  the  law  reduc- 
ing the  hours  of  labor  may  be  admitted;  yet 
if  the  work  had  been  done  by  the  state  itself, 
which,  as  we  have  shown,  has  supreme  au- 
thority in  snch  matters,  the  property  owners 
could  not  complain  that  It  employed  and  paid 
its  servants  conformably  to  the  statute  In 
question.  There  can  be  no  distinguishing  dif- 
ference between  the  acts  of  the  contractor  in 
the  employ  of  the  county,  passed  upon  In  the 
case  of  In  re  Dalton,  supra,  and  those  of  the 
appellant  here.  Both  were  proceeding  under 
contracts  made  with  them  by  the  agents  of 
the  state,  and  the  principal  had  power  to 
direct  that  eight  hours  should  constitute  a 
day's  work  for  all  persons  laboring  In  its 
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behalf."  With  these  facts  and  this  holding 
before  It,  the  Supreme  Court  of  the  United 
States  affirmed  the  judgment  of  the  Supreme 
Court  of  Kansas  without  reservation,  on 
the  ground  that  the  work  was  of  a  public 
character,  saying  of  the  act,  "Indeed,  Its 
constitutionality  la  beyond  all  question." 
This,  notwithstanding  the  fact  that  the  con- 
tractor's conduct,  as  shown  by  the  agreed 
facts  aSl  U.  S.  page  210,  24  Sup.  Ct  124,  48 
L.  Ed.  148),  was  attempted  to  be  excused  by 
the  fact  that  his  contract  with  the  laborer 
was  for  pay  by  the  hoar  at  the  current  hour 
rate,  apparently  In  order  to  evade  the  mini- 
mum wage  provision  of  the  Kansas  eight- 
hour  law  to  which  we  have  referred.  More- 
over, the  brief  for  the  plaintiff  In  error  print- 
ed In  the  report  of  the  case  shows  that  the 
fact  that  the  work  was  paid  for  by  special 
assessments  was  called  to  the  attention  of 
the  United  States  Supreme  Court.  It  seems 
plain  therefore,  when  the  actual  facts  In- 
volved and  the  opinion  of  the  Kansas  court, 
affirmed  by  the  Supreme  Court  of  the  United 
States,  are  considered,  that  It  does  sustain 
the  decision  In  Gies  v.  Broad,  supra,  and  that 
when  Department  1  of  this  court.  In  the  first 
opinion  In  this  case,  reaffirmed  allegiance  to 
the  doctrine  laid  down  In  Atkln  v.  Kansas,  It 
was  mistaken  either.  In  Its  view  of  the 
actual  bearing  of  that  case  or  In  Its  reaf- 
firmation of  allegiance. 

The  case  of  Byars  y.  State,  supra,  a  well- 
considered  case,  arose  out  of  the  violation  of 
the  Oklahoma  eight-hour  law  also  in  connec- 
tion with  a  contract  for  public  work  to  be 
paid  for  by  special  assessments  against  the 
property  benefited,  and  the  same  contention 
was  made  against  the  constitutionality  of  the 
law  as  is  made  In  this  case.  That  the  court 
acted  advisedly  and  did  not  overlook  that 
point  is  shown  by  the  following  language: 
"Counsel  for  the  defendant  contend:  That 
under  the  terms  of  this  statute,  under  the 
guise  of  a  police  regulation  when  It  Is  not 
so  In  fact,  the  right  of  the  employer  and  em- 
ploy6  to  contract  Is  abridged  in  such  a  man- 
ner as  to  be  an  Infringement  upon  the  con- 
stitutional rights  of  both  parties.  That  said 
statute  is  Invalid  because  It  contravenes  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States,  and  that  the  contract  for 
paving  Is  not  'entered  into  by  and  on  behalf 
of  the  dty  of  Guthrie.'  The  city  of  Guthrie 
as  a  municipality  is  acting  simply  as  an 
agent  of  the  property  owner,  whose  property 
abuts  on  the  streets  along  the  proposed  Im- 
provement. While  the  city  has  supervisory 
power  over  the  streets,  the  Improvement,  as 
shown  by  the  statement  of  fact,  is  to  be 
paid  for  solely  by  the  property  owners. 
Work  of  the  kind  mentioned  therein  does  not 
come  within  the  purview  of  the  statute. 
Work  In  behalf  of  the  city  would  be  work  for 
which  the  dty  was  liable,  and  which  was  to 
be  paid  for  by  the  city,  and  not  abutting 
property  owners.    We  believe  the  contention 


of  the  counsel  for  defendant  Is  without  merit, 
and  is  unsupported  by  reason  or  authority. 
We  see  In  this  law  no  infringement  of  con- 
stitutional rights."  The  opinion  discusses, 
approves,  and  follows  the  decision  of  the 
United  States,  Supreme  Court  in  the  Atkhi 
Case,  construes  the  Oklahoma  statute  as 
similar  to  that  of  Kansas,  and  closes  as  fol- 
lows: "The  opening,  construction,  and  main- 
tenance of  public  highways  Is  j;>nrely  a 
governmental  function,  whether  done  by  the 
state  directly  or  by  one  of  its  municipalities, 
for  which  the  state  Is  primarily  responsible. 
And  it  is  immaterial  whether  such  public 
work  is  paid  for  by  the  state,  the  county,  the 
city,  or  by  the  benefited  property  owners.  It 
is  a  work  of  a  public,  not  private,  character. 
The  manner  of  payment  does  not  change  the 
character  of  the  work." 

In  Curtice  y.  Smith,  202  Ifo.  703, 101  S.  W. 
61,  66,  10  Ann.  Ca&  702,  the  Supreme  Court 
of  Missooii  held  valid  an  eight-hour  labor 
ordinance  of  Kansas  City  incorporated  in  a 
contract  where  the  work  was  to  be  paid  for 
by  special  assessment  and  where  the  objec- 
tion was  raised  by  the  property  owner  in  con- 
testing the  assessment.  The  court  expressly 
refused  to  base  its  holding  upon  the  ground 
that  such  work  was  always  done  at  so  much 
an  hour,  but  placed  It  on  the  ground  that  the 
ordinance  was,  in  any  event,  constitutional, 
dttng  among  others  the  cases  of  State  v.  At- 
kln, supra,  and  Atkln  v.  Kansas,  supra. 

It  is  thus  plain  that  there  is  ample  au- 
thority to  be  found,  both  in  state  and  federal 
decisions,  to  sustain  the  power  of  the  legis- 
lative body,  either  of  the  state  or  of  the  dty, 
to  prescribe  a  reasonable  minimum  of  wages 
even  above  the  going  rate  for  common  labor 
performed  on  public  work,  and  even  when  the 
work  Is  to  be  paid  for  by  spedal  assessments 
against  the  property  benefited  thereby,  and 
the  courts  have  no  power  to  pass  ui>on  the 
wisdom  of  the  measure.     We  quote  again 
from  Atkln  v.  Kansas:    'Tio  evils  arising 
from   sudi   legislation  could   be   more  far- 
reaching  than  those  that  might  come  to  our 
system  of  government  if  the  Judiciary,  aban- 
doning the  sphere  assigned  to  it  by  the  fun- 
damental law,  should  enter  the  domain  of 
legislation,  and  upon  grounds  merely  of  Jus- 
tice or  reason  or  wisdom  annul  statutes  that 
had   recdved   the   sanction   of   the   people's 
representatives.    We  are  reminded  by  counsel 
that  it  is  the  solemn  duty  of  the  courts  In 
cases  before  them  to  guard  the  constitutional 
rights  of  the  dtlzen  against  merely  arbitrary 
power.    That  Is  unquestionably  true.    But  it 
is  equally  true — Indeed,  the  public  interests 
imperatively  demand — that  legislative  enact- 
ments should  be  recognized  and  enforced  by 
the  courts  as  embodying  the  will  of  the  peo- 
ple, unless  they  are  plainly  and  palpably,  be- 
yond all  question,  in  violation  of  the  funda- 
mental law  of  the  Constitution.     It  cannot 
be  affirmed  of  the  statute  of  Kansas  that  it 
is  plainly  inconsistent  with  that  instrument; 
indeed,  its  constitutionality  la  beyond   all 
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qnesUon."  The  tme  frienda  of  oonstltatlonal 
goTemmoit  sbonld  be  the  last  to  cotmsel  a 
departure  from  this  mle,  since  Its  strict  ob- 
serranoe  seems  the  only  antidote  for  a  grow- 
ing sentiment  In  favor  of  pure  parliamentary 
government.  Since  the  qnestlon  is  one  In- 
Tolring  the  federal  Constltntlon,  it  wonld 
seem  that  the  Atkln  decision  ought  to  hare 
more  weight  than  that  of  the  Supreme  Court 
of  Indiana  In  Street  v.  Vamey  Elea  Sap. 
Co.,  160  Ind.  338,  66  N.  £.  896,  61  U  R.  A. 
164,  98  Am.  St  Rep.  325,  announoed  only  a 
few  months  earlier  than  that  In  the  Atkin 
Case.  The  two  cases  present  precisely  the 
same  constitutional  questions,  and  the  deci- 
sion of  the  United  States  Supreme  Court  Is 
diametrically  opposed  to  that  of  the  Indiana 
coart,  as  quoted  from  at  lengtJi  In  the  former 
decision  in  this  case. 

The  foregoing  authorities  make  it  clear 
that,  if  street  Inprovement  work  paid  for  by 
spedal  assessments  is  public  work  performed 
ander  authority  conferred  by  the  sovereign 
power  of  the  state,  no  ccmstitutlonal  guar- 
anty Is  impaired  by  the  ordinance  In  ques- 
tion.   That  such  work  is  public  work  cannot 
be  questioned.    The  power  of  the  dty  to  levy 
special  assessments  to  pay  for  public  work 
is  referable  solely  to  the  sovereign  power  of 
taxation  delegated  to  it  by  the  state  under 
direction  of  the   Constitution,   art   7,  i  9; 
Rem.  &  Bal.  Code,  i  7507,  subd.s.  10  and  13; 
Hamilton  on  Law  of  Special  Assessments,  i 
47.    "It  Is  axiomatic  that  private  property 
may  be  taken  for  public  use  under  the  right 
of  taxation,  the  irawer  of  police,  or  that  of 
eminent  domain.    In  the  latter  case,  compeu- 
satlon  most  be  made  to  the  owner,  while 
under  the  police  power  it  is  principally  a 
matter  of  legislative  discretion.     Under  the 
power  of  taxation  for  general  governmental 
purposes,  private  property  may  in  effect  be 
conSscated,  but,  under  the  power  of  special 
assessment,  the  limitation  is  the  extent  of 
the  benefit  conferred,  as  we  shall  see  later. 
However,  it  is   now  settled  in  the  federal 
courts,  and  in  the  courts  of  last  resort  of 
practically  every  state  of  the  Union  which 
recognizes  the  power  of  special  assessment, 
except  Colorado,  that  all  such  assessments 
are  laid  under  the  taxing  power."    Hamilton 
on  Law  of  Special  Assessments,  |  49.    It  is 
neither  an  exercise  of  the  power  of  eminent 
domain  nor  of  the  police  iwwer.    Hamilton, 
Law  of  Special  Assessments,  {{  39,  40,  44. 
We  must  not  confuse  the  mode  of  payment 
for  public  work  with  the  character  of  the 
work.    We  must  not  confound  the  mode  of 
payment  with  an  ownership  or  property  In- 
terest in  the  subject-matter  to  which   the 
work  Is  applied.    We  must  not  confound  the 
mode  of  taxation  with  the  purpose  of  taxa- 
tion.   The  work  of  improving  a  public  street 
is  public  work  and  the  street  is  a  public  street 
The  special  tax  is  to  pay  for  public  work. 
The  right  to  levy  a  special  tax  to  pay  for 
public  work  rests  not  In  the  citizen's  property 
interest  in  the  wortc  itself,  but  only  in  the 


special  benefit  of  the  work  to  his  property. 
The  work  is  none  the  leas  public  work  done 
by  the  dty  as  an  agency  of  the  state,  though 
done  also  in  a  quasi  corporate  or  administra- 
tive capacity,  as  distingidshed  from  its  pure- 
ly governmental  functions.  The  property 
owner  cannot  be  assessed  beyond  his  benefit, 
no  matter  what  elonents  enter  into  the  cost 
of  the  work.  The  language  above  quoted 
from  the  Supreme  Courts  of  Oklahoma  and 
Kansas  and  from  the  United  States  Supreme 
Court  thus  becomes  directly  pertinaat  and 
determinative  of  the  question  here  presented. 

While  cogent  reasons  might  be  advanced 
for  sustaining  legislation  of  this  character  as 
a  proper  exercise  of  the  police  power  of  the 
state  delegated  by  our  Constitution  to  cities 
of  the  state,  we  find  it  unnecessary  to  place 
the  decision  on  that  ground  or  to  discuss  that 
question,  since  the  state  courts  to  which  we 
have  referred  and  the  Supremie  Court  of  the 
United  States  have  sustained  legislation, 
which  cannot  be  distinguished  either  in  prin- 
ciple or  in  effect  from  the  ordinance  here  in 
question,  upon  the  simple  ground  that  "it  be- 
longs to  the  state  as  the  guardian  and  trus- 
tee for  its  people,  and  having  control  of  its 
affairs,  to  prescribe  the  conditions  upon 
which  it  wUl  permit  public  work  to  be  done 
on  its  behalf,  or  on  behalf  of  its  municipal- 
ities." Atkln  V.  Kansas,  supra;  Gies  v. 
Broad,  supra. 

2.  It  1b  contended  that,  even  conceding  the 
power  of  the  state  to  adopt  a  minimum  of 
wages  to  be  paid  to  laborers  on  public  works 
carried  on  through  the  agency  of  its  munici- 
palities, still  the  city  has  no  such  power.  It 
is  argued  that  the  ordinance  is  void  because 
it  seeks  to  declare  a  matter  of  public  policy, 
and  it  is  asserted  that  neither  this  court  nor 
the  city  council  has  any  power  to  define  a 
question  of  policy. 

[2]  As  far  as  this  court  Is  concerned,  the 
truth  of  the  claim  is  so  elementary  that  it 
may  be  passed  with  a  simple  admission.  As 
to  the  power  of  the  council,  the  question  can 
hardly  be  so  summarily  dismissed.  It  Is  the 
clear  intention  of  the  Constitution  to  give  to 
cities  of  the  first  class,  of  which  the  dty  of 
Spokane  Is  one,  the  largest  measure  of  local 
self-government  compatible  with  the  general 
authority  of  the  state.  Constitution,  art  11, 
I  10.  It  can  "make  and  enforce  within  its 
limits  all  such  local,  police,  sanitary  and  oth- 
er regulations  as  are  not  in  conflict  with 
general  laws."  Constitution,  art.  11,  %  11. 
By  virtue  of  the  general  law,  it  has  "all  the 
powers  which  are  now  or  may  hereafter  be 
conferred  upon  incorporated  towns  and  cities 
by  the  laws  of  this  state,  and  all  such  pow- 
ers as  are  usually  exerdsed  by  munldpal  cor- 
porations of  like  character  and  degree  wheth- 
er the  same  shall  be  spedfically  enumerated 
in  this  act  or  not"  Rem.  &  Bal.  Code,  { 
7518.  It  can  make  "all  regulations  neces- 
sary for  the  preservation  of  public  morality, 
health,  peace  and  good  order  within  Its  lim- 
its."   Rem.  *  BaL  Code,  i  7507,  subd.  86. 
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All  of  these  powers  It  assumed  in  its  charter 
adopted  pursuant  to  the  general  law.  As  to 
matters  of  local  concern,  wider  powers  than 
those  conferred  upon  cities  of  the  first  class 
by  the  Constitution  and  laws  of  this  state 
can  hardly  be  conceived.  It  seems  plain, 
therefore  that,  unless  the  ordinance  In  ques- 
tion is  contrary  to  some  public  policy  of  the 
state  either  expressed  by  statute  or  Implied 
therefrom,  it  must  be  held  valid. 

[3]  It  is  not  claimed  that  It  contravenes 
the  policy  of  the  state  aa  declared  In  any 
express  statutory  enactment,  but  it  is  urged 
that  it  is  contrary  to  public  policy  in  that  It 
Increases  the  cost  of  public  work.  As  we 
have  seen,  the  state  eight-hour  law  contains 
In  itself  a  minimum  wage  provision  as  to 
emergency  overtime,  which  is  in  excess  of  the 
prevailing  wage.  Bem.  &  Bal.  Code,  i  6572. 
Even  exclusive  of  this  provision,  it  has  the 
effect  of  a  minimum  wage  law.  The  prevail- 
ing dally  wage  in  Spokane  was  shown  to  be 
the  same  for  an  eight,  a  nine,  or  a  ten  hour 
day.  Hence,  assuming  no  increased  efficiency 
by  reason  of  fewer  hours  of  work,  the  law 
would  either  increase  the  number  of  men  si- 
multaneously employed  at  the  same  rate  of 
pay  as  for  ten-hour  days,  or  would  Increase 
the  number  of  days  of  employment  for  the 
same  number  at  the  same  rate.  It  follows 
that  it  tends  to  increase  the  cost  of  work  in 
exact  proportion  to  the  fewer  hours  in  the 
working  day.  The  eight-hour  law  manifests 
a  public  policy  on  the  part  of  the  state  to 
better  the  condition  of  laborers  employed 
upon  public  work.  The  purpose  of  the  mini- 
mum wage  ordinance  Is  precisely  the  same, 
and  the  policy  which  sustains  the  one  war- 
rants the  other.  We  fail  to  find  wherein  the 
ordinance  in  question  is  contrary  to  any  pub- 
lic policy  of  the  state,  either  as  declared  or 
implied  in  any  atatatory  enactment  On  the 
contrary,  it  is  in  accord  with  the  policy 
which  underlies  the  eight-hour  law. 

But  it  may  be  remarked,  in  passing,  that 
it  Is  by  no  means  the  general  consensus  of 
informed  opinion  that  either  maximum  time 
or  minimum  wage  laws,  not  exceeding  a  rea- 
sonable living  wage,  when  fairly  tried  out, 
will  have  the  necessary  efTect  of  increasing 
the  cost  of  work  to  any  material  extent,  es- 
pecially when  applied  only  to  public  work. 
The  evidence  shows  that  there  is  no  scarcity 
of  laborers  in  Spokane,  and  it  would  seem 
that  the  shorter  hours  of  labor  and  higher 
daily  pay  would  necessarily  attract  many  of 
them.  The  dty  and  those  doing  its  work  by 
contract  would  thus  have  the  choice,  and 
could  select  the  more  efficient  laborers.  This 
would  anquestionably  tend  to  counteract  in 
efficiency  the  added  cost  caused  by  shorter 
hours  and  higher  pay.  Contractors  would, 
in  time,  learn  this  fact  and  make  their  calcu- 
lations and  bids  accordingly.  For  a  thought- 
ful discussion  of  this  phase  of  the  law,  see 
an  article  in  Atlantic  Monthly  for  Septem- 
ber, 1013,  by  James  Bates  Clark,  professor 


of  economics  In  Columbia  University,  by  no 
means  an  appreciation,  also  an  article  by  Sid- 
ney Webb  in  the  Journal  of  Political  Econ- 
omy for  December,  1912,  page  970. 

[4]  It  is  also  urged  that,  in  its  control  and 
improvement  of  streets,  "the  dty  acts  in  Its 
proprietary  capadty,"  and  that,  where  the 
work  is  paid  for  by  spedal  assessment,  "its 
coundl  is  the  agent  of  the  property  owner"; 
the  argument  apparently  being  that  the  pow- 
er of  the  coundl  is  limited  by  the  strict  rules 
of  a  private  agency.  It  is  true  that  the  ex- 
pressions to  the  effect  of  the  first  above  qno- 
tation  are  found  in  many  of  the  adjudicated 
cases,  some  of  them  our  own;  Irat  these  ex- 
pressions are  always  stated  in  a  qualified 
way.  No  weU-considered  case  goes  farther 
than  to  say  that  the  dtjr's  power  to  improve 
streets  Is  not  a  purely  governmental  function 
"In  the  strict  sense."  The  cases  usually  re- 
lated to  the  liability  of  the  city  for  injuries 
by  reason  of  defective  streets  and  the  like, 
and  the  liability  is  the  same  whether  the  Im- 
provement of  the  streets  was  paid  for  out 
of  the  general  fund  or  by  special  assessment 
against  the  property  benefited.  Sutton  v.  Sno- 
homish, 11  Wash.  24,  39  Pac.  273,  48  Am.  St 
Bep.  847.  It  is  obvious  that  the  mode  of 
payment  does  not  Impress  a  character  upon 
the  work  as  public  or  private.  No  distinction 
has  ever  been  made  between  the  two  classes 
of  streets  so  far  as  their  public  character  is 
concerned,  or  so'  far  as  the  quality  of  the 
dty's  ownership  is  concerned.  In  neither  Is 
the  dty's  ownership  of  that  purely  private 
quality  which  is  found  in  its  ownership  of 
public  ntilities  built  and'  operated  by  it  for 
Mre  or  profit,  such  as  waterworks  or  mu- 
nldpal  lighting  planta  It  is  only  where  the 
work  Is  "of  private  advantage  and  emolu- 
ment" to  the  corporation  that  the  dty  "quo- 
ad hoc  is  to  be  regarded  as  a  private  com- 
pany" in  the  strict  sense.  Bailey  v.  Mayor, 
etc.,  of  New  York,  8  HiU  (N.  Y.)  531,  38  Am. 
Dec.  669;  28  Cyc.  p.  125.  On  the  other 
hand,  "public  duties  are,  tn  general,  those 
which  are  exerdsed  by  the  state  as  a  part  of 
its  soverdgnty,  for  the  benefit  of  the  whole 
public,  and  the  discharge  of  which  la  delegat- 
ed or  Imposed  by  the  state  upon  the  munld- 
pal  corporation.  They  are  not  exerdsed 
either  by  the  state  or  the  corporation  for  its 
own  emolument  or  benefit,  but  for  the  bene- 
fit and  protection  of  the  entire  population. 
Familiar  examples  of  such  governmental  du- 
ties are  the  duty  of  preserving  the  peace, 
and  the  protection  of  property  from  wrong- 
doers, the  construction  of  highways,  the  pro- 
tection of  health  and  the  prevention  of  nui- 
sances." Hart  V.  Bridgeport  13  Blatchf.  289, 
203,  Fed.  Cas.  No.  6,149.  These  authorities 
are  dted  with  apparent  approval  in  SeatUe 
V.  Sttrrat  55  Wash.  560,  104  Pac.  834,  24 
Ij.  B.  A.  (N.  S.)  1275.  That  case  can  there- 
fore hardly  be  considered  as  authority  for 
the  dalm  that  street  work,  however  paid  for, 
is  not  public  work.    It  would  oeem  that  as 
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to  the  control  and  tmproyement  of  its  streets, 
the  functions  of  the  dty  partake  of  both 
the  goTenunental  and  corporate  qnalitleB; 
goremmental  In  that  the  power  and  dnt7  to 
open  and  improve  the  highways  rests  ptl- 
marily  In  the  state  as  an  attribute  of  sover- 
eignty, and  is  delegated  by  It  to  the  dty  as 
a  governmental  agency  of  the  state;  corpo- 
rate in  that  the  streets  of  the  dty,  in  addi- 
tion to  being  a  matter  of  public  concern  to 
the  people  of  the  whole  state,  like  other 
highways,  are  also  of  more  intimate  concern 
to  the  corporate  community  as  such.  But 
the  discussion  of  this  phase  of  the  question 
would  seem  to  be  largely  academic,  since, 
even  if  the  work  be  considered  purely  a  mat- 
ter of  private  concern  to  the  city.  It,  like  any 
other  person,  can  prescribe  the  terms  upon 
which  It  will  contract 

It  Is  true,  also,  that  it  la  sometimes  stated 
fbat  the  dty,  in  making  Improvements  and 
levying  spedal  assessments  to  pay  therefor, 
la  the  agent  of  the  property  owner.  "These 
statements  are,  however,  mere  dicta,  repre- 
senting an  analogy  but  not  a  prludple.  The 
municipality  is  the  superior  Imposing  a  tax, 
not  an  agent  binding  a  prindpal  by  contract 
Wherever  the  question  becomes  a  pradlcal 
one,  it  Is  held  that  the  public  corporation  or 
quasi  corporation  is  not  the  agent"  1  Page 
&  Jones,  Taxation  by  Assessment,  i  16,  p. 
32.  It  is  obvious  that  the  agency  is  merely 
conventional  and  lacks  nearly  all  of  the  ele- 
ments fsi  an  ordinary  agency.  The  authority 
does  not  emanate  from  the  supposed  prind- 
paL  The  work  is  not  that  of  the  supposed 
prindpaL  He  caimot  discharge  the  suppos- 
ed agent,  nor  direct  the  agent  in  the  perform- 
ance of  the  work.  He  pays  tor  the  work  by 
an  enforced,  involuntary  charge  as  he  pays 
other  taxes.  "While  the  general  theory  of 
assessments  for  benefits  presents  some 
points  of  resemblance  to  quasi  contract  as- 
sessment is  not  a  form  of  quasi  contract 
other  than  as  taxes  generally  are."  1  Page 
t  Jones,  Taxation  by  Assessments,  I  18.  It 
seems  more  exact  to  say  that  the  council  is 
the  agent  of  the  law,  both  in  letting  the  con- 
tract and  in  levying  the  assessment  Hamil- 
ton, Law  of  Spedal  Assessments,  p.  400;  1 
Page  &  Jones,  Taxation  by  Assessment,  1 19. 
As  we  have  seen,  the  power  to  levy  the  spe- 
cial assessment  is  traceable  solely  to  the 
Aaxing  i)ower  of  the  state.  In  the  absence 
of  constitutional  or  statutory  restraint  this 
power  is  subject  to  no  other  fundamental  lim- 
itations than  these:  "It  must  be  for  a  pub- 
lic purpose,  as  taxation  can  be  exerdsed  for 
none  other;  the  property  upon  which  the 
diarge  is  laid  must  be  peculiarly  and  spedal- 
ly  benefited  by  the  work;  and  the  charge 
must  be  apportioned  according  to  the  benefits 
by  some  reasonable  rule,  and  must  not  exceed 
such  benefits."  Hamilton,  Law  of  Spedal 
Assessments,  {  54.  In  the  absence  of  some 
vedal  provision  that  the  work  must  be  let 
to  the  lowest  bidder,  it  would  seem  that  the 


property  owner  whose  property  is  assessed 
for  a  special  improvemoit  but  only  to  the 
amount  in  which  it  is  benefited  thereby, 
would  have  no  more  right  to  complain  of  the 
effect  of  a  maximum  hours  law  or  a  mini- 
mum wage  law,  as  increasing  the  cost  of  the 
work,  than  would  a  general  taxpayer  where 
the  work  is  to  be  paid  for  out  of  the  general 
fund.  Indeed,  it  would  seem  that  be  has  less 
reason  to  complain,  since,  in  theory  at  least, 
he  gets  a  direct  quid  pro  quo  for  the  ex- 
penditure, while  the  general  taxpayer  does 
not  It  will  be  noted  that  the  quotation  from 
Hamilton  in  the  original  opinion  is  guarded 
in  this  respect  We  quote  again  the  part 
stating  the  condition  upon  which  such  provi- 
sions have  been  held  to  Invalidate  the  assess- 
ment: "Where  contracts  for  local  improve- 
ments are  required  by  law  to  be  awarded  to 
the  responsible  bidder  offering  to  do  the 
work  for  the  lowest  sum,  any  provision  In 
the  spedflcatlons  tending  to  increase  the  cost 
and  make  the  bids  less  favorable  to  the  prop- 
erty owners  is  Ulegal  and  void.  Such  provi- 
sions are  commonly  restrictive  of  the  hours 
of  daily  labor  that  men  employed  by  the  con- 
tractor may  work,  or  forbidding  the  employ- 
ment of  Chinese  or  aUen  labor,  or  fixing  the 
miolmum  rate  of  wages.  Whatever  form 
this  restriction  assumes  will  be  disregarded 
by  the  courts,  if  the  conditions  Increase  the 
cost  of  the  work  to  the  taxpayers."  Hamil- 
ton, Law  of  Spedal  Assessments,  |  4S2.  Ob- 
viously, if  It  is  left  to  the  discretion  of  the 
council  to  determine  what  dements  of  cost 
shall  enter  into  the  work,  and  whether  the 
work  shall  be  done  by  contract  at  all,  or 
whether  by  the  dty  Itself  and  the  cost  assess- 
ed to  the  property  benefited,  and,  if  done  by 
contract  there  is  no  requirement  that  it  be 
let  to  the  lowest  bidder,  then  the  rule  stated 
by  Hamilton  would  have  no  application.  So 
long  as  the  council  acted  in  good  faith,  a  gen- 
eral law  or  a  general  ordinance  not  unreason- 
ably increasing  the  cost  of  the  work  would 
not  invalidate  the  assessment 

[t]  But  it  la  daimed  that:  "The  charter 
of  the  city  of  Spokane  provides  that  contracts 
for  work  of  the  kind  here  undertaken  shall 
be  let  upon  competitive  bids.  It  is  also  the 
policy  of  the  state,  as  declared  by  the  Legis- 
lature, that  all  contracts  for  local  improve- 
ments shall  be  done  by  contract  upon  like 
bids."  Malette  v.  Spokane,  68  Wash.  578, 
123  Pac.  1005.  As  to  the  second  statement 
above  quoted,  we  have  been  dted  to  no  stat- 
ute of  this  state  or  legislative  declaration 
of  any  kind  requiring  work  by  dtles  of  the 
first  class  on  local  improvements  such  as 
here  undertaken  to  be  done  by  contract  up- 
on competitive  bids,  or  dlrectlug  that  it  must 
be  done  by  contract  at  all;  and  diligent 
search  has  failed  to  reveal  any  such  statute. 
On  the  contrary,  the  statutes  (Rem.  &  BaL 
Code,  i  7507,  subds.  10  and  13)  declare:  "Any 
such  city  shall  have  power  •  •  (10)  To  pro- 
vide for  making  local  improvements,  and  to 
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levy  and  collect  special  assessments  on  prop- 
erty benefited  thereby,  and  for  paying  for 
the  same  or  any  portion  thereof.  •  •  (18) 
To  determine  what  work  shall  be  done  or 
improvements  made  at  the  ezi)ense,  in  whole 
or  in  part,  of  the  owners  of  the  adjoining, 
contiguous,  or  proximate  property,  or  others 
specially  benefited  thereby,  and  to  provide 
for  the  manner  of  making  and  collecting  as- 
sessments therefor."  And  that  (Rem.  &  Bal. 
Code,  S  7560):  "Any  city  of  the  first  class 
having  authority  to  provide  for  making  local 
improvements  and  to  levy  and  collect  special 
assessments  on  property  benefited  thereby, 
and  for  paying  for  the  same  or  any  portion 
thereof;  and  to  determine  what  work  shall 
be  done  or  Improvements  made  at  the  ex- 
pense, in  whole  or  in  part,  of  the  owners  of 
the  adjoining,  contiguous  or  proximate  prop- 
erty, or  others  specially  benefited  thereby, 
and  to  provide  for  the  manner  of  making  and 
collecting  assessments  therefor,  may  exercise 
such  authority  by  general  or  special  ordi- 
nance or  by  general  and  special  ordinance 
jointly."  And  that  (Rem.  &  Bal.  Code,  I 
7567):  "Cities  of  the  first  class  shall  by  or- 
dinance prescribe  the  method  by  which  this 
act  shall  be  put  into  operation,  and  any  pro- 
visions herein  which  may  be  made  applicable 
to  existing  delinquent  assessments  may  be 
extended  by  ordinance  to  them."  See,  also, 
the  following  sections  of  the  statute:  5802, 
7518,  7529,  7530,  7531,  7570,  7572,  7578,  and 
7894.  These  statutory  provisions  all  Indi- 
cate a  clear  intention  to  leave  the  whole  mat- 
ter of  making  such  improvements  in  cities  of 
the  first  class  to  the  discretion  of  the  dty, 
subject  to  its  charter  provisions.  In  the  ab- 
sence of  some  statute  directing  that  the  work 
shall  be  done  by  contract,  any  city  may  do 
it  either  by  contract  or  through  its  own  offi- 
cers, and  assess  the  cost  against  the  abutting 
property  In  proportion  to  the  benefits.  "It 
was  not  essential  that  the  tovm  should  let  any 
contract  at  all  for  doing  the  work.  We  see 
no  reason  why  it  could  not  have  made  the  en- 
tire improvement  through  its  own  ofilcers 
and  assessed  the  cost  thereof  on  the  prop- 
erty fronting  upon  the  street  in  propor- 
tion to  benefits.  We  find  nothing  in  the  stat- 
ute wliich  forbids  It"  Tumwater  v.  Plx,  18 
Wash.  156,  51  Pac.  364.  The  right  of  a  dty 
to  Include  in  assessments  items  not  fixed  by 
competition  has  been  sustained  by  this  court. 
For  example,  interest  in  case  of  reassess- 
ment (Northwestern,  etc.,  Bank  t.  Spokane, 
18  Wash.  456,  51  Pac.  1070;  Philadelphia 
Co.  V.  New  Whatcom,  19  Wash.  225,  52  Pac. 
1063;  Young  v.  Tacoma,  81  Wash.  153,  164, 
71  Pac.  742);  engineering  expenses  and  the 
Uke  (In  re  Jackson  Street,  62  Wash.  432,  435, 
113  Pac.  1112 ;  In  re  South  Shilshole  Place, 
61  Wash.  246,  251,  112  Pac.  228).  It  would 
seem  that  the  discretion  of  the  city,  in  so 
far  as  not  controlled  by  its  charter,  and,  so 
long  as  it  is  exercised  in  good  faith,  and 
not  in  BOdi  manner  aa  unreasonably  to  in- 


crease the  cost  of  the  work,  will  not  be  in- 
terfered with. 

[I]  As  to  the  second  daim,  we  ftiO  to  find 
any  provision  in  the  charter  of  Spokane  pro- 
viding that  such  work  must  be  done  by  con- 
tract That  matter  is  left  to  the  discretion 
of  the  dty  council  or  board  of  public  works, 
and,  when  it  Is  dedded  to  do  the  work  by 
contract,  there  is  no  provision  that  It  sball 
be  let  to  the  lowest  bidder.  The  provisions 
applicable  are  as  follows: 

"Sec.  97.  The  board  of  public  works  shall 
have  exclusive  charge  of  the  improvement 
and  extension  of  all  streets  and  alleys.  Tliey 
shall  have  charge  of  improving  or  alterhig 
all  sewers.  They  shall  have  charge  of  the 
waterworks  and  all  Improvements  and 
changes  in  the  same.  They  shall  have  charge 
of  laying  all  water  pipes  and  doing  every- 
thing that  peitalus  to  the  conduct  of  the 
waterworks  and  the  water  supply  system  of 
the  dty.  They  shall  also  have  charge  of 
all  things  pertaining  to  the  drainage  of  tbe 
dty.  They  shall  have  charge  of  all  bridges 
and  the  erection  and  improvement  of  tlie 
same.  They  shall  have  charge  of  the  em- 
ploying of  all  persons  in  discharge  of  the  du- 
ties herein  mentioned.  They  shall  have 
charge  of  the  erection  and  improvement  of 
public  buildings  and  the  inspection  of  pri- 
vate buiidlngs. 

"Sec.  98.  When  it  shall  be  dedded  to  do 
work  by  contract,  they  shall  advertise  at 
least  ten  days  in  two  dally  newspapers  of 
the  dty  for  bids,  accompanied  by  a  certified 
check  to  an  amount  to  be  fixed  by  the  board 
and  named  in  said  advertisement,  not  exceed- 
ing 10  per  cent  of  the  estimated  cost  of  the 
work,  reserving  the  right  to  reject  any  and 
all  bids;  provided,  that  in  all  contracts 
awarded,  in  whldi  the  probable  amount  of 
expenditure  would  exceed  $1,000,  tbe  pub- 
lication shall  be  made  for  a  period  not  less 
than  twenty  days.  If  the  mayor  and  dty 
council  shall  by  resolution  declare  an  emer- 
gency to  exist  the  publication  herein  provided 
for  may  be  dispensed  with. 

"Sec.  99.  The  board  shall  have  charge  of 
all  public  works  of  every  kind,  where  not 
otherwise  provided  for  in  this  charter,  and 
charge  of  furnishing  all  material  and  sup- 
plies for  such  work,  and  shall  rei>ort  to  the 
dty  coundl  such  work,  as  it  shall  deem  nec- 
essary and  proper  to  be  performed  for  the 
dty,  and  if  the  coundl  shall  concur  with  the 
board,  the  board  shall  have  power  to  enter 
into  contracts  therefor  and  for  the  perform- 
ance of  such  other  public  works,  as  may  be 
authorized  or  directed  by  the  diy  council. 

"Whenever  proposals  for  supplies  for  work 
shall  be  advertised  to  be  let  to  the  lowest 
bidder,  a  spedfled  day  and  bonr  shall  be 
named,  when  such  bids  shall  be  opened. 
Such  bids  shall  be  made  in  duplicate,  one 
to  be  famished  to  the  mayor  and  one  to  the 
clerk  of  the  dty  commissionerB,  and  sadi 
bids  shall  be  accompanied  by  an  alBdavit  of 
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tbe  bidder,  that  tbe  sama  Is  made  In  good 
faith,  and  there  la  no  collusion  or  nnder- 
Btandlng  between  him  and  any  other  bidder 
on  saeh  work.  Snch  bids  may  be  banded  in 
any  time  before  the  honr  designated  for  open- 
ing the  same;  and  all  bids,  original  and  du- 
plicate, shall  be  opened  at  the  hour  named,  In 
pabllc  and  in  the  presence  of  snch  persons 
aa  may  see  fit  to  attend  such  opening  of  bids. 
Aa  soon  aa  the  bids  are  opened,  tbe  cleric  or 
other  officer  with  whom  the  same  are  filed, 
shall,  In  the  presence  of  the  board  or  offi- 
cer opening  them,  record  the  same  In  a  book 
kept  for  that  purpose;  provided,  nothing 
herein  shall  be  construed  to  prevent  the  re- 
jection of  any  or  all.  bids  tendered  when  so 
deemed  to  be  proper." 

It  will  be  noted  that  the  board  has  the 
power  to  reject  any  and  all  bids,  and  that  It 
is  only  in  connection  with  proposals  for  sup- 
plies that  the  lowest  bidder  is  mentioned  at 
all  There  la  ai^arently  a  discretion  even 
in  that  case  as  to  whether  the  advertisement 
shall  be  for  letting  to  the  lowest  bidder  or 
not  These  charter  provisions  are  far  from 
betaig  of  that  mandatory  character  which 
would  orenlde  the  general  statutes  of  tbe 
state  or  general  ordlnancea  of  the  city,  ai»- 
plicable  alike  to  all  work  whether  done  by 
contract  or  not  Since  the  work  might  be 
done  without  letting  a  contract  at  all,  it  is 
plain  that  the  competitive  principle  would 
have  no  sudi  drastic  application  as  to  pre- 
vent the  city  from  providing  reasonable  con- 
ditions under  wbich  the  work  might  be  done, 
even  thongh  snch  conditions  tended  tn  some 
degree  to  modify  competition  In  some  par- 
ticular. 

[7]  S.  Finally,  it  Is  urged  that  the  ordi- 
nance is  unreasonable,  and,  in  its  last  analy- 
sia,  the  opinion  on  the  first  hearing  rests  up- 
on the  Initial  assumption  tbat  any  minimum 
of  wages  materially  above  tbe  prevailing  rate 
Is  unreasonable  per  ae.  With  this  we  can- 
not agree;  The  reasonableness  of  an  ordi- 
nance is  always  open  to  review  by  tbe  court 
where  it  is  passed  under  the  general  powers 
of  the  dty  and  not  in  direct  response  to  a 
statutory  direction;  but,  even  in  such  cases, 
the  ordinance  is  entitled  to  a  presumption  of 
reasonableness  until  the  contrary  is  made  to 
appear  to  the  court  in  some  manner.  Judge 
Dillon  lays  down  tbe  following  rule:  "But 
tlie  power  of  the  court  to  declare  an  ordi- 
nance void  because  It  Is  unreasonable  Is  one 
which  mdst  be  carefully  exercised.  When 
the  ordinance  is  wltbln  the  grant  of  power 
conferred  upon  tbe  munldpallty,  the  pre- 
somptlon  is  that  It  is  reasonable,  unless  Its 
nnreasonable  character  appears  upon  Its  face. 
But  the  courts  wll^  declare  an  ordinance  to 
be  void  because  unreasonable  upon  a  state 
of  facts  being  shown  which  makes  It  unrea- 
sonable. If  the  ordinance  Is  not  Inherently 
onfalr,  nnreasonable,  or  oppressive,  the  per- 
son attacking  it  must  assume  tbe  burden  of 
affirmatively  showing  that  as  applied  to  him 
it  is  unreasonable^  unfair,  and  oppresslre." 


2  Dillon  on  Municipal  Oorporationa  (5th  Bd.) 
I S91.  The  court,  in  such  cases,  wlU  take  no- 
tice of  existing  conditionB  and  circumstance 
es  and,  if  It  cannot  say  that  the  ordinance 
is,  on  Its  face,  unreasonable  in  view  of  all  of 
the  conditions.  It  will  not  declare  the  ordi- 
nance void  for  that  reason.  1  Dillon,  Mu- 
nicipal Corporatlona  (4th  Ed.)  i  327.  "Courts, 
in  passing  upon  the  reasonableness  or  unrea- 
sonableness of  a  statute,  and  deciding  wheth- 
er the  Legislature  has  exceeded  its  powers  to 
such  an  extent  as  to  render  the  act  invalid, 
must  look  at  the  terms  of  the  act  Itself,  and 
bring  to  their  assistance  such  scientific,  ece- 
nomic,  physical,  and  other  pertinent  facts 
as  are  common  knowledge  and  of  wlilch  they 
can  take  Judicial  notice."  State  v.  Somer- 
vlUe,  67  Wash.  688,  641,  122  Pac.  324,  326; 
MuUer  T.  State  of  Oregon,  208  n.  S.  412,  28 
Sup.  Ot  824,  62  L.  Ed.  B51,  13  Ann.  Cas.  957. 
We  will  take  notice  of  the  fact  that  the 
cost  ot  living,  even  aa  contributed  to  by  the 
actual  necessities  of  life,  has  greatly  Increas- 
ed within  the  past  few  years,  and  that  this 
increase  has  been  out  of  proportion  to  the 
Increase  in  the  prevailing  wages  of  common 
laborera  It  Is  adndtted  that,  if  the  ordi- 
nance was  reasonable,  It  is  valid ;  but  coun- 
sel insists  tliat,  as  there  exists  no  direct  stat- 
utory enactment  authorizing  its  passage,  the 
ordinance  must  be  shown  to  be  "reasonable 
within  the  meaning  of  that  term  as  applied 
to  the  Judicial  mind."  It  would  be  more  ex- 
act to  say  that  the  burden  is  even  then  upon 
those  attacking  the  ordinance  to  show  that 
It  is  unreasonable.  Aside  from  Its  recogni- 
tions of  constitutional  and  statutory  inhibi- 
tions, the  Judicial  mind  Is  not  different  from 
any  other  mind.  It  must  consider  the  cir- 
cumstances, the  purposes,  and  tbe  reasonable 
tendency  of  the  ordinance  to  meet  such  pur- 
poses. If  the  purpose  is  lawful,  and  the 
means  reasonable,  the  ordinance  cannot  be 
declared  invalid.  Tbe  seventh  biennial  re- 
port of  the  commissioner  of  labor  of  this 
state,  for  1909-10,  presents  a  table  bearing  on 
the  cost  of  Uvlng.  The  commissioner,  on 
pages  39  and  40,  referring  to  this  table,  says : 
"Prices  for  1900  are  given  as  a  base  and  in- 
creases or  decreases  in  the  cost  of  the  differ- 
ent commodities  considered  are  shown  for  a 
period  of  years  terminating  with  1910.  For 
tbe  latter  year,  a  final  comparison  Is  pre- 
sented with  prices  quoted  In  1900.  An  analy- 
sis of  tbe  tabulations  supplies  abundant  e^- 
dence  in  support  of  the  common  conviction 
that  the  cost  of  living  is  advancing  out  of 
proportion  to  increases  in  compensation  paid 
to  wage-eamer&  Moreover,  It  Is  Important 
to  note  that  in  the  list  of  commodities  which 
have  advanced  most  rapidly  are  Included 
such  staples  as  rye,  graham  and  wheat  flour, 
rice,  eggs,  lard,  beans,  ham,  bacon  and  fresh 
meats;  the  average  Increase  in  cost  of  the 
above  commodities  for  the  period  mentioned 
being  72  pet  cent"  Tbe  commissioner  also 
states  (biennial  report  for  1909-10,  p.  6)  that 
from  all  of  the  assembled  facta^  and  as  a 
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result  of  the  tnyestlgatlons  of  the  buiean.  It 
is  evident  that  wages  have  failed  to  keep 
pace  with  the  advance  In  living  expenses. 
QUa  Is  also  a  matter  of  common  knowledge. 
In  view  of  these  conditions,  can  any  one 
say  that  a  wage  of  $2.75  a  day  is,  as  a  mat- 
ter of  law,  more  than  a  reasonable  living 
wage?  The  unit,  as  applied  to  the  problem 
of  living.  Is  the  family,  not  the  individual, 
and  $2.75,  or  even  $3.00,  a  day  can  hardly  be 
complacently  pronounced  as  an  unreasonable 
sum  for  supporting  such  a  unit.  (It  may  be 
remarked  in  passing,  however,  that  a  com- 
parison of  the  later  with  the  earlier  ordi- 
nance, which  it  does  not  repeal,  indicates 
that  It  was  probably  never  Intended  to  ap- 
ply to  work  done  on  the  local  Improvement 
plan.)  To  hold  that  the  payment  of  any  sum 
which  we  cannot  say  is  above  a  reasonable 
Uvlng  wage,  though  It  may  be  above  the  pre- 
vailing rate  of  wages,  is  a  mere  gratuity, 
would  be  to  sacrifice  the  fact  to  a  mere 
term.  Such  a  holding  would  be  an  indictment 
of  our  civilization. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

It  Is  but  fair  to  the  members  of  Depart- 
ment 1  to  say  that  the  controlling  ques- 
tions In  this  case  were  much  more  thorough- 
ly briefed  and  discussed  on  the  rehearing 
than  on  the  first  presentation. 

MAIN,  MORRIS,  and  FULLERTON,  JJ., 
concur. 

PARKER,  J.  Upon  more  mature  consid- 
eration, I  am  constrained  to  concur  In  the 
foregoing  opinion,  though  it  overrules  the 
decision  rendered  by  Department  No.  1,  in 
which  I  concurred.  I  was  led  to  entertain  the 
views  expressed  In  the  former  decision  be- 
cause it  then  seemed  to  me  that  there  was  a 
distinction  to  be  drawn  between  work  done 
by  the  dty  to  be  paid  for  out  of  its  general 
funds  and  work  done  under  the  supervision 
of  the  dty  officers  to  be  paid  for  by  special 
assessment  against  the  benefited  property; 
in  that,  the  former  constituted  an  act  of  the 
city  in  Its  own  behalf  without  any  element  of 
agency  being  Involved,  while  the  latter  con- 
stituted an  act  of  the  dty  officers  as  agents 
of  the  property  owners  who  were  to  pay 
for  the  Improvement  by  spedal  assessment 
against  their  property.  However,  a  review 
of  the  authorities  dted  in  Judge  EILLIS' 
opinion  convinces  me  that  no  such  distinction 
can  be  rested  upon  sound  legal  grounds.  The 
notion  of  agency  on  the  part  of  municipal 
officers  for  the  property  owners  in  the  mak- 
ing of  local  improvements,  somewhat  loosely 
expressed  in  the  dedsions  of  the  courts,  I 
apprehend,  for  the  most  part,  arose  from  the 
fact  that.  In  the  early  history  of  local  im- 
provements and  assessments,  they  were  not 
made  save  by  consent  of  the  property  owners 
or  some  considerable  majority  of  them.  This, 
not  for  want  of  legislative  power  to  provide 
otherwise,  but  because  of  legislative  restric- 


tions against  f ordng  such  Improvements  and 
assessments  upon  property  owners  except  by 
consent  of  some  specified  majority  of  the 
owners  of  the  property  within  the  particular 
district  Involved.  Under  existing  laws  In 
this  state,  such  Improvements  and  assess- 
ments can  be  lawfully  made  even  against  the 
will  of  all  of  the  property  owners  of  the  dis- 
trict involved.  This  being  true,  I  am  now 
of  the  opinion  that  the  officers  of  the  city,  so 
far  as  their  powers  are  concerned,  do  not 
represent  the  owners  of  property  to  be  as- 
sessed for  local  Improvements  in  any  dUfer- 
ent  capadty  than  they  represent  the  general 
taxpayer  when  carrying  on  a  public  work 
for  the  dty  to  be  paid  for  by  general  taxa- 
tion, and  that  the  former  is  as  purely  public 
work  as  the  latter. 

The  review  of  the  statutory  and  charter 
powers  of  Spokane  relative  to  the  making 
of  local  Improvements  and  assessments,  made 
by  Judge  ELLIS,  seems  to  render  it, plain 
that  such  improvements  are  not  required  to 
be  done  by  contract,  nor  to  be  awarded  to 
the  lowest  bidder  when  done  by  contract,  so 
far,  at  least,  as  labor  is  concerned ;  so  that 
the  element  of  competition  in  that  regard  is 
not,  by  law  or  charter,  required  in  the  mak- 
ing of  such  improvements  any  more  than 
when  the  city  employs  a  servant  in  any  ca- 
padty. This  problem,  it  seems  to  me,  in  Its 
last  analysis,  is  simply  a  question  of  the 
power  of  the  dty,  through  its  duly  constitut- 
ed officers,  to  contract  for  public  work  involv- 
ing the  discretion  of  such  officers  to  pay  or 
cause  to  be  paid  reasonable  compensation  for 
such  work.  Viewed  In  this  light,  I  am  of 
the  opinion  that  It  was  not  an  abuse  of 
discretion  on  the  part  of  the  dty  authorities 
to  fix  the  minimum  compensation  of  laborers 
employed  upon  public  work  of  the  dty  at  the 
amount  they  did  by  the  ordinance  here  in- 
volved. 

At  the  former  bearing,  having  In  Tlew  a 
distinction  between  work  done  by  the  dty 
at  the  expense  of  the  general  taxpayers  and 
work  done  by  the  dty  officers  at  the  ex- 
pense of  spedal  assessment  payers,  and  that 
the  latter  partook  of  the  nature  of  private 
work  between  employer  and  employe,  which 
I  now  concede  to  be  erroneous,  and  the  argu- 
ment of  counsel  being  then  directed  largely 
to  the  dty's  police  power,  I  was  convinced 
that  the  city  possessed  no  such  police  power 
as  would  enable  it  to  fix  a  minimum  wage  as 
betwe«i  private  employer  and'  employfi. 
Whether  the  state,  by  legislative  enactment, 
may  not  fix  a  minimum  wage  as  between 
private  employer  and  employe,  is  quite  a 
different  question,  as  to  which  I  refrain  from 
expressing  an  opinion  at  this  time.  But  I 
do  not  think  the  question  of  police  power  is 
involved  in  this  case  at  all — ^no  more  than  it 
is  when  the  dty  employs  a  servant  and  fixes 
his  compensation.  Should  the  compensation 
so  fixed  be  clearly  excessive,  a  taxpayer  may 
have  the  right  to  interfere  by  proper  proceed- 
ings in  court  Just  as  be  would  have  the  right 
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to  BO  complain  were  the  dty  buying  supplies 
and  paying  a  clearly  excesalTe  and  unwar- 
KDted  price  therefor.  I  am  not  able  to  see 
tliat  the  property  owner  paying  a  local  aa- 
tesstDent  would  bare  any  different  or  higher 
right  to  complain.  I  apprehend,  however, 
that  gnch  onwarranted  nse  of  public  funds 
by  the  dty  authorities  would  have  to  be  of 
Rich  a  flagrant  character  that  reasonable 
minds  could  not  differ  relative  thereto,  be- 
fore the  courts  could  be  induced  to  interfere. 
We  have  no  such  case  here. 

I  am  free  to  say  that  upon  tbe  former 
hearing  I  was  as  fully  convinced  of  the  cor- 
rectness of  the  views  expressed  by  the  writer 
of  the  opinion  as  he  was  himself,  but  more 
mature  consideration  of  the  real  question  In- 
Tolred  has  led  me  to  the  views  I  here  ex- 
press, and  I  therefore  concur  in  the  foregoing 
opinion. 

CROW,  C.  J.  I  concur  v»lth  Judge  PAR- 
KER. Although  I  signed  the  former  opin- 
ion, I  am  now  convinced  that  the  Judgment 
of  the  trial  court  should  be  afiSrmed. 

GOSE,  J.  I  still  adhere  to  the  conclusion 
reached  by  tbe  court  at  the  first  bearing. 
68  Wash.  578,  123  Pac.  1006.  The  concrete 
question  presented  is:  Can  a  city  arbitra- 
rily fix  a  minimum  wage,  approximately  25 
per  cent  in  excess  of  tbe  current  wage,  and 
assess  the  same  against  the  property  bene- 
fited by  the  improvement  upon  which  tbe 
labor  has  been  performed.  In  the  absence  of 
express  or  clearly  implied  authority  from 
the  state?  In  my  opinion  It  cannot  do  so. 
"Conrts  will  review  the  question  as  to  rea- 
sonableness of  ordinances  passed  under  a 
grant  of  power  general  in  its  nature  or  under 
incidental  or  implied  municipal  powers,  and 
U  any  given  ordinance  is  found  unreason- 
able frill  declare  it  void  as  a  matter  of  law." 
McQulllin,  Mun.  Or.  i  182.  The  power  of 
the  state  itself  to  fix  a  minimum  wage  Is 
not  before  us,  for  it  has  not  as  yet  legislated 
npou  that  subject,  nor  has  it  expressly  dele- 
gated tbe  power  to  cities  to  do  so.  The 
needs  of  the  laborer  resulting  from  the  high- 
er cost  of  living  are  beside  the  question. 
I'pon  that  subject  I  raise  no  issue.  The 
question  is:  Shall  the  reasonaMeness  of  the 
ordinance  be  measured  by  the  current 
vage,  or  by  what  the  court  conceives  the 
current  wage  ought  to  be?  I  think  the  for- 
mer must  be  the  test  until  the  state  itself 
has  definitely  spoken.  Up  to  the  present 
It  has  never  been  held  to  my  knowledge  that 
a  dty  may  make  a  donation  to  a  citizen  un- 
der color  of  law,  and  assess  the  bounty 
against  the  property  of  an  objecting  owner.  I 
cumot  escape  the  conclusion  that  a  payment 
for  a  public  work,  25  per  cent  in  excess  of 
tbe  price  at  which  other  citizens  stand  ready 
to  do  the  work,  where  the  work  is  done  by 
the  dty  upon  the  assessment  plan,  la,  in  the 
absence  of  clear  statutory  warrant,  in  the 


nature  of  a  bounty.  If  the  dty  nay  fix  a 
minimum  wage  largely  in  excess  of  the  cur- 
rent wage,  it  may  with  a  like  consistency  fix 
a  minimum  price  for  all  material  that  ot- 
ters into  a  public  work,  for  the  larger  part 
of  the  cost  of  most  material  is  human  labor ; 
and  the  man  behind  the  brick  and  cement — 
that  la,  the  man  who  furnishes  the  labor  to 
put  In  Into  usable  form — ^la  as  worthy  of 
legislatlTe  protection  as  the  man  who  puts 
it  down.  Whether  the  council  Is  the  agent 
of  the  property  owner,  as  Judge  CHAD- 
WICK  concluded,  or  the  "agent  of  the  law," 
as  Judge  ELI/IS  concludes,  where  it  acts  un- 
der a  general  grant  of  power,  its  acts  must 
be  subjected  to  the  test  of  reasonableness. 
Until  the  state  has  definitely  declared  a 
policy  fixing  a  minimum  wage  upon  all  work 
done  for  it  and  its  members,  whether  ptM 
for  by  general  taxation  or  by  assessment  up- 
on the  property  benefited,  I  feel  constrained 
to  take  the  view  that  an  ordinance  like  the 
one  In  question  Is  unreasonable. 

I  have  contented  myself  with  a  brief 
statement  of  my  view  because  the  subject 
was  fully  treated  by  Judge  CHADWICK  fol- 
lowing the  first  hearing.  I  therefore  dis- 
sent 

MOUNT,  J.  I  concur  In  the  view  ex- 
pressed by  Judge  GOSE. 

CHADWICK,  J.  I  concur  in  what  Is  said 
by  Judge  OOSE.  The  result  of  the  court's 
decision  is  that  a  dty  council  can,  in  order 
to  meet  what  it  conceives  to  be  the  living 
exi>enses  of  a  citizen,  arbitrarily  take  from 
the  substance  of  one  man  and  give  it  as  a 
bounty  to  another,  and  that  without  measur- 
ing or  even  considering  the  ability  of  the 
subject  of  Its  Impressment  to  pay  tbe  tax. 
The  opinion  of  tbe  court  has  taken  a  wide 
range,  but  it  should  be  borne  in  mind  that 
we  did  not  in  our  former  opinion  hold  the 
ordinance  to  be  unconstltutionaL 

We  did  not  hold  that  the  Legislature 
might  not  by  general  law  authorize  a  dty 
to  pass  the  ordinance  in  question. 

We  did  not  hold  that  a  city  could  not  by 
charter  amendment  provide  for  the  payment 
of  a  mlnumum  wage  higher  than  or  even  un- 
reasonably higher  than  the  current  or  going 
wages. 

We  did  not  hold  that  a  dty  could  not  fix 
a  wage  scale  to  be  paid  its  employes  out  of 
the  general  fund  or  that  it  could  not  fix  the 
hours  of  labor.  Our  holding  was  In  Its  es- 
sence no  more  than  this:  That  an  agent  is 
bound  to  do  for  his  prindpal  when  pursuing 
the  trust  relation  as  well  as  he  could  have 
done  for  himself.  Until  the  dedsion  in  this 
case  was  pronounced,  this  prindple  had  been 
regarded  as  fundamental. 

It  may  be  Inferred  from  what  is  said 
in  the  majority  opinion  that  we  held  the  or- 
dinances of  tbe  dty  of  Spokane  fixing  a  min- 
imum wage  to  be  unconstitutional.    In  the 
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former  opinion  the  constitatlonallty  of  the 
ordinances  was  not  questioned.  The  Judges 
who  participated  in  tliat  decision,  with  one 
exception,  had  no  donbt  tliat  such  ordinanc- 
es. If  properly  passed,  would  do  no  violence 
to  any  constitutional  guaranty  of  personal  or 
property  rights. 

There  is  and  there  can  be  but  one  ques- 
tion for  solution ;  that  is,  whether  an  ordi- 
nance passed  without  the  sanction  of  a  gen- 
eral law  passed  by  the  Legislature  and  ap- 
proved by  the  Governor,  which  fixes  a  wage 
from  25  to  40  per  cent  higher  than  the  cur- 
rent wages  for  like  labor  In  the  same  place, 
can  be  taxed  against  an  unwilling  citizen 
without  violating  that  fundamental  principle 
of  the  law  that  municipal  ordinances  must 
be  reasonable.  We  held  under  the  facts  of 
the  case  before  us  that  the  difference  was  so 
great  that  the  ordinance  was  in  its  opera- 
tion unreasonable.  We  did  not  hold  or  pre- 
clude ourselves  from  holding  under  a  differ- 
ent state  of  facts  that  the  wages  fixed  by 
the  ordinance  might  not  be  reasonable.  The 
majority  opinion  seems  to  me  to  be  an  en- 
deavor to  meet  a  sociological  problem  with 
which  this  court  can  have  nothing  to  do, 
for  It  is  a  legislative  and  political  question, 
and  the  argument  of  the  majority  does  not 
touch  the  premise  of  the  question  before  us. 
If  approached  at  all,  it  is  lost  sight  of  in  the 
assertion  of  those  beneficent  prindplea 
which  are  at  the  present  time  engaging  the 
attention  of  thoughtful  persons  all  over  the 
world  and  which  will  be  In  tlm^  taken  care 
of  by  appropriate  legislation.  In  the  ab- 
sence of  the  authority  to  which  Judge  60SB 
has  adverted,  courts  cannot  and  should  not 
be  influenced  by  the  opinions  of  political 
propagandists,  however  engaging  and  how- 
ever reasonable  they  may  seem  to  be.  Hu- 
manitarian impulses  are  the  wellsprlngs  of 
social  progress,  but  to  define  them  and  to 
put  them  into  the  forms  of  law  is  not  the 
work  of  the  courts.  Their  work  is  limited 
by  narrower  bounds,  and  wisely  so,  for  peo- 
ple of  this  and  all  English  speaking  coun- 
tries have  undertaken  by  express  limitation 
and  by  the  strongest  implications  to  keep  the 
lawmaking  powers  in  the  people  themselves. 
The  duty  of  a  court  Is  to  follow  the  law  as 
made  by  the  i>eople,  and  not  to  create  a 
rule  to  meet  a  situation  however  urgent,  for 
the  power  to  frame  a  humanitarian  impulse 
into  law  (Judge-made)  implies  a  power  to 
frame  a  law  that  will  usurp  and  cripple  the 
rights  of  the  people. 

We  have  the  law  before  us ;  Judge  GOSB 
has  said  in  his  dissenting  opinion  what  it  is ; 
that  is,  that  the  power  to  do  these  things 
is  in  the  Legislature  and,  until  it  has  spoken, 
it  is  the  duty  of  the  court  to  follow  the  law 
as  it  finds  it.  In  this  case  the  court  has 
followed  a  humanitarian  Impulse,  and  to 
that  extent  its  action  Is  to  be  applauded, 
but  in  doing  so  it  has  violated  principles 
and  commands  that  may  invite  those  whose 


petitions  should  be  more  properly  addressed 
to  the  lawmaking  powers,  to  go  to  the  courts 
and  invoke  the  sympathy  of  the  Judges  to  tbe 
end  that  it  will  meet  conditions  not  thereto- 
fore fixed  by  the  people  or  by  their  repre- 
sentatives. This  means  but  one  thing— ju- 
dicial legislation,  which  is  Judicial  tyranny. 
This  is  especially  so  in  this  case.  After  the 
original  decision  was  pronounced,  the  Legis- 
lature convened  in  regular  session.  Bills 
were  introduced  in  both  the  House  and  Sen- 
ate, and  an  attempt  was  made  to  pass  a  law 
legalizing  that  which  this  court  had  held 
to  be  invalid.  The  bills  were  killed.  The 
idea -of  taking  from  one  and  giving  to  anoth- 
er found  no  favor  with  the  Legislature^ 
This  fact,  coupled  with  the  decision  previ- 
ously rendered,  would  in  itself  be  suffident 
under  the  hitherto  accepted  canons  of  stat- 
utory construction  to  warrant  a  reaffirma- 
tion of  our  previous  decision.  To  hold  oth- 
erwise makes  this  case  sui  generia 

I  want  to  take  exception  to  the  concluding 
clause  of  the  majority  opinion:  "It  is  but 
fair  to  the  members  of  Department  1  to  say 
that  the  controlling  questions  in  this  case 
were  much  more  thoroughly  briefed  and  dis- 
cussed on  the  rehearing  than  on  the  first 
presentation."  I  deny  that  the  real  ques- 
tion before  the  court  was  more  thoroughly 
briefed  and  discussed  on  the  rehearing. 
Every  question  that  was  properly  before  the 
court  was  briefed  and  orally  argued.  The 
former  (pinion  of  the  court  was  given  the 
mature  consideration  of  every  member  of  the 
court  and  was  sanctioned  by  all  with  two  ex- 
ertions, one  dissented  and  the  other  was  un- 
certain at  the  time.  The  brl^B  submitted  on 
rehearing  were  longer.  They  quoted  from 
the  words  and  works  of  political  economistB 
and  humanitarians,  but  they  nowhere  touch- 
ed the  law  any  closer  than  did  the  original 
briefs.  In  fact  they  went  beyond  the  law 
and  in  some  particulars,  as  it  seems  to  me, 
are  open  to  the  criticism  that  they  are  co- 
ercive, or,  at  least,  an  invitation  to  the 
court  to  subscribe  to  the  political  side  of  the 
controversy.  In  this  sense  they  were  of- 
fensive and  should  have  been  stricken.  Per- 
sonally, I  would  be  glad  to  see  every  man 
who  labors  paid  a  fair  wage,  more  than  a 
going  wage,  for  I  know  that  wages  are  too 
often  hammered  down  to  meet  the  bare  ne- 
cessities of  the  wage-earner;  but  I  have  not 
the  means  to  pay  those  who  should  be  paid 
more,  nor  have  I  the  right,  when  sitting  in 
Judgment  on  the  afTalrs  of  my  fellow  men,  to 
say  that  my  nelgjibor  shall  pay  more,  and 
that  by  Judicial  mandate. 

The  humanitarian  or  economic  phase  of 
the  question  is  not  properly  before  the  court, 
as  I  have  undertaken  to  demonstrate;  but, 
since  it  has  been  discussed,  I  have  this  to 
say: 

In  considering  the  necessity  of  the  man 
who  works  upon  a  paving  Job,  it  is  possible 
that  the  court  has  overlooked  the  rights  and 
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necessittea  of  tbe  small  home  owner  whose 
property  la  Improved  againat  his  will  and 
who  la  ieall7  nnable  to  meet  an  arbitrarily 
added  cost.  Be  may  he  no  less  a  laboring 
man  tban  the  man  who  works  upon  a  street 
coDtnct  The  fact  that  a  man  works  for  a 
PATlng  contractor  has  not  hitherto,  either  in 
law,  equity,  or  morals,  glrea  him  a  right  to 
be  considered  over  the  man  who  Is  working 
In  some  shop  or  factory,  or  In  some  store  or 
printing  office,  and  who  Is  undertaking  to 
baild  for  himself  and  his  family  a  comfort- 
able home.  To  this  man  who  labors  the  rule 
of  the  majority  may  mean  loss  and  confisca- 
tion. A  question  of  ethics  might  arise  if  the 
coDit  had  looked  at  both  sides  of  the  ques- 
tion and  had  been  willing  to  see  the  neces- 
gitles,  the  struggles,  of  the  wage-earner  who 
l8  also  the  small  home  owner,  and  who  la,  in 
Tlrtoe  of  a  court-made  law,  made  to  bear 
a  bnrden  he  had  no  reason  to  expect,  and 
which  he  must  have  assumed  to  be  beyond 
the  power  of  the  court  to  declare. 

B;  what  right  .the  majority  assumes  to 
disregard  the  testimony  In  this  case  and 
npon  the  report  of  the  commlsstouer  of  labor 
say  what  la  a  reasonable  wage,  I  am  at  a 
loss  to  know;  courts  hare  hitherto  based 
th«ir  conclusions  upon  testimony,  but  assum- 
ing that  th^  court  la  right,  I  could,  if  it 
were  proper  to  do  so,  furnish  documents  and 
opinions  of  equal  merit  and  of  equal  force 
to  sustain  the  proposition  that  the  modem 
tendaicy  of  our  municipalitleB  to  create  as- 
sessment districts,  to  issue  IxMids,  to  put 
charges  upon  property,  to  buy  prosperity  on 
credit,  must  In  the  end  IneTltably  force  the 
one  who  now  owns  a  home  to  give  it  up,  and 
at  the  same  time  deter  the  one  who  desires 
to  put  into  realization  the  home  Instinct 
which  is  dominant  in  the  heart  of  every  nor- 
mal man.  Let  It  be  remembered  that  in  com- 
pelling the  borne  owner  to  pay  from  25  to  40 
per  cent,  more  for  the  workman  the  city  fur- 
nishes him  than  he  would  have  to  pay  If  he 
bad  employed  the  same  man,  and  this  to  meet 
the  Increased  cost  of  Uvlng,  the  money  col- 
lected for  that  purpose  comes  In  the  main 
from  those  who  are  equally  deserving  and 
whose  necessltlea  are  equally  as  great  The 
conrt  has  oaade  the  necessities  of  the  one  his 
fortune.  It  has  made  the  helplessness  of  the 
other  his  misfortune. 


CHAVELLB  v.  ISLAND  GUN  CLUB  et  al. 
(Supreme  Cioart  of  Washington.    Jan.  7,  1914.) 

L  MsCHAinCS'  LBRB  (I  94*)— RiOHT  TO  LUCN 
— SOBCONTBACTOB— "CONTBACTOR. " 

Rem.  &  BaL  Code,  {  1129,  provides  that 
CTery  person  performing  labor  or  furnishing 
material  In  the  construction  of  any  dyke  has 
a  lien  upon  it  for  labor  and  material ;  section 
1139  entitles  the  contractor  to  recover  the 
amoont  due  according  to  his  contract,  after  de- 
ducting all  claims  for  labor  and  material;  sec- 
tion 1141  gives  priority  of  lien  to  persons  per- 
formiug  labor,   then   to  materialmen,   next   to 


subcontractors,  and  last  to  the  original  con- 
tractor; and  section  1147  requires  a  liberal 
construction  of  the  law.  A  construction  company 
orally  agreed  with  the  principal  contractor  to 
do  the  dredging  work  in  the  construction  of  a 
dyke,  furnishing  its  own  dredger  and  crew, 
and  to  supervise  the  construction  for  $40  per 
day,  which  agreement  It  performed,  leaving  a 
balance  due  It  of  $2,07&  Held,  that  the  word 
"contractor"  was  used  to  include  both  tbe  prin- 
cipal contractor  and  the  subcontractor,  that 
the  subcontractor  as  such  was  entitled  to  a 
lien  for  labor  and  materials  as  distinguished 
from  the  hen  given  to  laborers  and  material- 
men as  SQch,  that  the  fact  that  compensation 
was  computed  by  the  day  did  not  change  its 
status  as  a  subcontractor,  and  that  it  was  enti- 
tled to  a  lien  for  any  balance  in  the  order  pre- 
scribed by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  126:  Dec.  Dig.  |  94.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1534-1537;   vol.  8,  p.  7616.] 

2.  Mechanics'   Liknb   (|   193*)  —  Propbbtt 
Subject  —  EiqurrABUC   Iktebkbt  or  Pua- 

CHA8EB. 

Where  the  owners  of  property  had  con- 
tracted to  sell  It,  and  were  not  parties  to  a 
contract  to  contract  a  dyke  thereon,  only  tbe 
interest  of  the  purchasers  was  subject  to  a 
subcontractor's  lien. 

lEi,  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  335;  Dec.  Dig.  i  193.*] 

3.  Mechanics'  Lbns  <|  137*)— Noncn— 8uf- 

ncixNCT. 

A  subcontractor's  lien  notice  designating 
an  unincorporated  club  as  a  party,  and  not  the 
individual  members  composing  it,  but  alleging 
that  tbe  dub  was  a  voluntary  association  com- 
posed of  those  persons,  was  sufficient. 

[Bd.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  225-^;  Dec.  Dig.  { 
137.*] 

Department  1.  Appeal  from  Superior 
Court,  Skagit  County ;  Geo.  A.  Joiner,  Judge. 

Action  by  Edward  H.  Chavelle,  substitut- 
ed plaintiff  for  L  O.  Hall,  doing  business 
under  the  name  of  L  O.  Hall  &  Co.,  against 
the  Island  Gun  Club  and  others,  in  whidi 
the  defendant  Everett  Construction  Company 
filed  an  answer  and  cross-complaint  From 
an  order  dismissing  its  cross-complaint,  de- 
fendant Everett  Construction  Company  ap- 
peals.   Reversed  and  remanded. 

Coleman,  Fogarty  &  Anderson,  of  Everett, 
for  appellant  E.  H.  Kohlhase,  of  Seattle, 
for  respondent 

ELLIS,  J.  This  action  was  instituted  by 
one  L  C.  Hall  for  the  purpose  of  fore- 
closing a  lien  upon  certain  premises  In 
Skagit  county  owned  by  the  defendants  Ba- 
con. The  Island  Gun  Club,  Suess  and  wife, 
Campbell  and  wife,  and  Storm  feltz  and  wife 
were  made  defendants  as  holders  of  a  con- 
tract for  the  purchase  of  tbe  premises  from 
the  Bacons.  The  Everett  Construction  Com- 
pany, a  corporation,  was  made  a  defendant 
because  of  its  having  previously  filed  a  notice 
of  claim  of  lieu  against  tbe  same  premises. 
It  filed  an  answer  and  cross-complaint,  to 
which  a  demurrer  was  sustained.  In  the 
meantime.  Hall  had  been  adjudged  a  bank- 
rupt, and  Edward  H.  Chavelle,  as  trustee  in 


•For  other  cases  see  suns  topic  and  sacUon  NUUBBR  In  Dec  Dig.  *  Am.  Dig.  Kejr-No.  Series  *  Rep'r  Indexes 
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bankmptcy,  was  anbatituted  as  plaintiff. 
From  an  order  dismissing  its  cross-complaint, 
the  defendant  Everett  Construction  Company 
appeals. 

[1]  The  facts  admitted  by  the  demurrer 
to  the  cross-complaint  are  as  follows:  On 
May  9,  1910,  Hall,  under  a  written  contract 
with  the  defendants  Suess,  Campbell,  and 
Stormfeltz,  and  the  Island  Gun  Club,  entered 
upon  the  work  of  constructing  a  dyke  around 
the  property  in  question.  The  Island  Gun 
Club  la  an  unincorporated  association  com- 
posed of  the  defendants  Suess,  Campbell,  and 
Stormfeltz.  In  carrying  out  bis  contract,  the 
principal  contractor.  Hall,  entered  into  an 
oral  agreement  with  the  appellant,  Everett 
Construction  Company,  whereby  ijiat  com- 
pany was  to  do  the  work  of  dredging,  fur- 
nish its  own  dredger  and  operating  crew,  and 
supervise  the  building  of  the  dyke  for  the 
sum  of  $40  a  day  of  nine  working  hours. 
Hall  completed  the  dyke,  performing  work  al- 
leged to  be  of  the  value  of  $8,016.87,  of 
which  he  received  |4,750,  leaving  a  balance 
unpaid  of  $3,266.87.  The  appeUant,  under  its 
oral  agreement  with  Hall,  furnished  the 
dredger  and  crew  for  a  period  of  time  suffi- 
cient to  entitle  it  to  $2,478.46,  of  which  $400 
has  been  paid,  leaving  a  balance  owing  to  It 
of  $2,078.46,  with  Interest  On  October  24, 
1910,  It  filed  Its  notice  of  lien  against  the 
premises,  and  on  November  9, 1910,  Hall  filed 
his  notice  of  lien.  Subsequently,  the  present 
action  was  begun  in  the  lower  court,  with 
the  result  above  noted.  The  sole  question 
presented  for  onr  consideration  is  whether 
or  not  the  oral  agreement  entered  into  be- 
tween Hall  and  the  appellant  here,  and  the 
work  performed  thereunder,  was  such  as  to 
entitle  the  appellant  to  a  lien  on  the  prem- 
ises. 

The  statute  under  which  the  appellant 
claims  the  right  of  lien  contulus  the  follow- 
ing provisions  material  to  this  inquiry  (ref- 
erences are  to  the  section  numbers  of  Rem. 
&  Bal.  Code): 

"Sec.  1129.  Every  person  performing  labor 
upon  or  furnishing  material  to  be  used  in 
the  construction,  alteration  or  repair  of  any 
•  •  •  dyke  •  •  •  has  a  lien  upon  the 
same,  for  the  labor  performed  or  material 
furnished  by  each,  respectively,  whether  per- 
formed or  furnished  at  'the  Instance  of  the 
owner  of  the  property  subject  to  the  lien  or 
his  agent;  and  every  contractor,  •  •  • 
or  person  having  charge,  of  the  construction, 
alteration  or  repair  of  any  property  subject 
to  the  lien  as  aforesaid,  shall  be  held  to  be 
the  agent  of  the  owner  for  the  purposes  of 
the  establishment  of  the  lien  created  by  this 
chapter." 

"Sec.  1139.  The  contractor  shall  be  entitled 
to  recover  upon  the  claim  filed  by  him  only 
such  amount  as  may  be  due  him  according 
to  the  terms  of  his  contract,  after  deducting 
all  claims  of  other  parties  for  labor  per- 
formed and  materials  furnished.    •    •     • " 

"Sec.  1141.  In  every  case  in  which  dlfterent 


Uens  are  claimed  against  the  same  property, 
the  court,  in  the  Judgment,  must  dedare  the 
rank  of  such  lien  or  class  of  liens,  whicb 
shall  be  in  the  following  order: 

"1.  All  persons  performing  labor; 

"2.  All  persons  furnishing  materials 

"3.  The  subcontractors; 

"4.  The  original  contractor." 

"Sec.  1147.  The  provisions  of  law  relating 
to  liens  created  by  this  chapter,  and  all 
proceedings  thereunder,  shall  be  liberally  con- 
strued with  a  view  to  effect  their  objects." 

A  reading  of  these  sections  and  an  applica- 
tion of  the  liberal  rule  of  constmction  pre- 
scribed by  the  section  last  quoted  induces  the 
view  that  it  was  the  Intention  of  the  law- 
makers to  provide  a  Uen  for  every  person 
furnishing  materials  going  directly  into  the 
given  structure,  or  i>erformlng  labor  directly 
upon  It.  The  provision  first  quoted  (section 
1129)  accords  a  lien  to  every  person  perform- 
ing labor  or  furnishing  materials,  and  sec- 
tion 1141  classifies  all  persons  doing  Atbet, 
and  prescribes  the  rank  of  their  liens.  Sec- 
tion 1139,  taken  In  connection  with  section 
1141,  must  be  construed  as  using  the  word 
"contractor"  in  its  generic  sense,  and  includ- 
ing both  the  principal  contractor  and  sub- 
contractors, ^se  there  would  be  no  Uen  for 
a  subcontractor  as  such,  and  lio  lien  what- 
ever for  a  subcontractor  except  as  he  ndght 
also  be  a  laborer  or  a  materialman.  The 
latter  cannot  be  the  Intention,  because  in 
section  1141  the  subcontractor's  lien  is  sub- 
ordinated to  that  of  laborers  and  material- 
men, which  would  be  wholly  senseless  unless 
there  were  a  distinction  between  the  lien  of  a 
subcontractor  and  that  of  a  laborer  or  ma- 
terialman. Construing  these  three  sections 
together,  and  giving  a  meaning  to  each,  it  Is 
clear  that  a  subcontractor  as  such  is  entitled 
to  a  Uen  for  labor  or  materials  or  both,  fur- 
nished and  paid  for  by  him  in  the  perform- 
ance of  some  specific  part  of  the  work  under 
contract  with  the  principal  contractor,  as  dis- 
tinguished from  the  lien  prescribed  for  la- 
borers and  materialmen  as  such.  The  re- 
covery on  a  subcontractor's  lien  Is  therefore 
like  that  of  any  other  contractor  given  un- 
der section  1139  "according  to  his  contract" ; 
otherwise  it  has  no  Independent  existence, 
though  expressly  subordinated  to,  and  hence 
distinguished  from,  the  Hens  of  laborers  and 
materialmen  under  section  1141.  It  follows 
that  the  only  sensible  distinction  between  the 
Uen  accorded  to  the  principal  contractor  and 
the  subcontractor  is  found  in  the  fact  that,  in 
marshaling  Hens,  the  latter  ranks  the  former, 
and  receives  a  preference  In  the  distribution 
of  the  proceeds  of  the  sale  of  property  sub- 
ject to  the  Uens  on  foreclosure,  Just  as  the 
latter  Is  subordinated  to  the  Uens  of  laborers 
and  materialmen  as  such.  There  Is,  and 
can  be,  no  distinction  as  to  the  character 
of  the  Items  going  to  make  up  the  Uen  claim 
of  the  principal  contractor  and  that  of  a 
subcontractor  without  destroying  the  Uen  of 
the  latter  as  a  distinct  Uen.     Each  Is  en- 
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titled  to  recover  npon  his  lien  claim  the 
amount  due  according  to  bis  contract  "after 
dedQCting  all   claims  of  other  parties  for 
labor  performed   or    materlalB    furnished." 
{Joquestionably,  the  principal  contractor  who 
undertakes  a  given  work,  and  contracts  to 
furnish  labor,  materials,  tools,  and  Instra- 
mentalitles  for  the  purpose,  Is  entitled  to  a 
lien  for  all  labor  performed  and  materials 
furnished  and  paid  for  by  him  In  the  per- 
formance of  his  contract,  and  the  amount  of 
his  lien  la  determined  by  the  amount  due  him 
according  to  the  terms  of  his  contract,  and 
neitlier  this  amount  nor  the  llenablllty  of  his 
claim  Is  affected  by  the  fact  that  he  also 
agrees  to  famish,  as  part  of  the  considera- 
tion for  bis  contract  on  the  given  terms,  the 
instmmentalltiea  and  tools  used  In  the  work, 
and  by  which  the  labor  Is  made  effective,  and 
the  materials  handled,  molded,  fitted,  and  ad- 
Jiisted  to  the  work.     In  this  regard  there 
can  be,  as  we  have  seen,  no  distinction  be- 
tween the  principal  contractor  and  a  subcon- 
tractor without  destroying  the  subcontrac- 
tor's lien.    This  construction  Is  the  only  one 
which  accords  a  meaning  and  gives  an  ef- 
fect to  every  part  of  the  statute.    As  said  In 
Powell  V.  Nolan,  27  Wash.  318,  341,  67  Pac. 
712,  720:    "The  other  sections  of  the  st&tr 
ate  which  we  have  cited  clearly  Indicate  that 
a  subcontractor  or  contractor  Is  to  be   re- 
garded as  performing  labor  upon  the  build- 
ing, and  is  oitltled  to  file  lien  claims  therefor 
the  same  as  laborers  and  materialmen,  but 
subordinate  to  such  liens.     Construing  the 
act,  as  we  must,  so  as  to  give  effect  to  every 
part  thereof,  we  must  hold  that  the  con- 
tractor has  a  Hen  for  the  contract  price,  Ir- 
respective of  the  fact  that  he  performed  no 
service  further  than  overseeing  the  construc- 
tion of  the  building  according  to  his  con- 
tract" 

Under  the  statute  so  analyzed  and  con- 
strued, we  think  It  plain  that  the  appellant 
here  was  a  subcontractor,  and  as  such  was  em- 
ployed, under  contract  with  the  principal  con- 
tractor, to  furnish  the  labor  and  the  appli- 
ances necessary  to  make  that  labor  effective 
in  doing  the  dredging,  and  to  supervise  the 
work.  It  follows  that  it  was  entitled  to  a 
lim  fbr  the  contract  price,  namely,  $40  for 
each  day  of  nine  hours,  after  deducting  all 
claims  of  other  parties  for  lal>or  performed 
or  materials  furnished  (section  1139,  supra), 
and  that  its  lien  should  rank  third  (section 
1141,  supra)  In  participating  In  the  proceeds 
of  the  sale  of  the  property,  subject  to  all 
liens  of  laborers  and  materialmen  employed 
in  ctmstmctlug  the  dyke. 

The  mere  fact  that  the  compensation  was 
computed  by  the  day  cannot  have  the  effect 
of  changing  the  appellant's  status  as  a  sub- 
contractor. Under  the  facts  as  pleaded  and 
set  up  In  tbe  lien,  it  contracted  to  perform  a 
spedflc  part  of  the  work,  namely,  the  dredg- 
ing. The  mode  of  computing  the  payment  on 
the  contract  cannot  reasonably  be  held  to 
affect  the  character  of  the  contract.  While 
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the  complaint  and  lien  notice  do  not  desig- 
nate the  appellant  as  a  subcontractor  eo 
nomine,  they  do  set  up  the  facts  which  make 
the  appellant  a  subcontractor,  and  entitle 
him  to  a  Hen  as  such.  This,  under  the  liber- 
al rule  of  construction  required  by  section 
1147  alwve  quoted,  must  be  held  sufficient 

It  may  be  objected  that.  If  the  contract 
amount  be  held  to  fix  the  amount  of  tbe  sub- 
contractor's lien,  as  in  the  case  of  the  prin- 
cipal contractor,  there  might  be  danger  that, 
by  collusion  with  the  principal  contractor,  a 
subcontract  or  a  number  of  subcontracts 
could  be  let  for  an  amount  in  excess  of  the 
contract  price  for  which  the  principal  con- 
tractor had  agreed  to  perform  the  work,  and 
the  owner's  property  thus  charged  with  an 
amount  In  excess  of  what  he  contracted  to 
pay.  Such  a  danger  Is  more  apparent  than 
real,  since  such  subcontracts  would  be  fraud- 
ulent on  their  face,  and,  If  such  a  situation 
should  develop,  it  would  present  such  con- 
clusive evidence  of  fraud  as  to  defeat  all 
of  the  Uens.  No  court  would  sustain  sut>con- 
tract  liens  In  excess  of  the  principal  con- 
tract price. 

Our  construction  of  the  statute  Is  Infer- 
entlally  sustained  by  the  decision  In  Smyth 
V.  Lance  &  Peters,  52  Wash.  600,  100  Pac. 
995.  While  In  that  case  the  opinion  refers 
to  the  lien  as  a  laborer's  lien,  the  facts  set 
out  clearly  show  that  Smyth,  the  lien  claim- 
ant was  a  snl>contractor.  He  took  a  con- 
tract to  perform  a  distinct  and  divisible  part 
of  the  work  of  constructing  a  building,  name- 
ly, to  do  the  plastering.  He  agreed  to  fur- 
nish the  men  and  presumably  the  tools  also, 
and  do  the  work,  and  was  to  receive  as  pay 
therefor  the  amount  he  paid  his  men,  plus 
$7  a  day  for  himself,  and  10  per  cent  of  the 
amount  be  paid  the  men.  He  was  allowed 
a  lien,  not  only  for  his  own  compensation, 
but  for  the  money  which  he  had  paid  to  the 
men  who  assisted  him  In  the  work.  His 
recovery  was  according  to  his  contract. 

The  cases  relied  upon  by  respondents 
(Hall  V.  Cowen,  61  Wash.  295,  98  Pac.  670, 
and  Gilbert  Hunt  Co.  v.  Parry,  69  Wash. 
646,  110  Paa  541,  Ann.  Cas.  1912B,  225)  are 
not  apposite.  In  the  first  case^  the  lien 
claimant  furnished  no  materials,  and  per- 
formed no  labor.  He  merely  rented  scrap- 
ers to  the  original  contractor  as  tools  for 
doing  tbe  work.  He  was  neither  a  laborer, 
a  materialman,  nor  a  subcontractor,  within 
the  terms  of  the  statute.  In  the  second  case, 
Gilbert  Hunt  Co.  v.  Parry,  the  same  situa- 
tion was  presented.  Practically  every  Item 
In  the  lien  claim  was  for  tools,  and  appli- 
ances, and  supplies  for  running  machinery. 
The  things  furnished  were  not  materials  go- 
ing Into  the  work,  hence  did  not  fall  within 
the  terms  of  the  statute. 

[2,  3]  According  to  the  allegations  of  the 
complaint  and  the  appellant's  answer  and 
cross-complaint  the  Bacons  were  not  parties 
to  the  contract  with  Hall  to  construct  the 
dyke,  hence  only  snch  Interest  In  the  land 
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as  the  Island  Gun  Club,  Suess  and  wife, 
Campbell  and  wife,  and  Stormfeltz  and  wife 
bad  under  their  contract  of  purchase  from 
the  Bacons  can  be  subjected  to  the  appel- 
lant's lien.  The  claim  that  the  lien  notice 
was  fatally  defective,  in  that  it  designated 
only  the  Island  Gan  Club  as  a  party,  and  not 
Suess,  Campbell,  and  Stormfeltz,  individual- 
ly, is  without  merit,  since  it  is  alleged  that 
the  Island  Qun  Club  is  a  voluntary  associa- 
tion composed  of  these  persons.  Doubtless, 
if  the  decision  of  the  trial  court  had  been 
ba^ed  upon  that  ground,  an  amendment 
would  have  been  made  to  include  the  par- 
ties interested  by  name.  We  take  it,  how- 
ever, from  the  argument  and  from  the  rec- 
ord, that  the  trial  court  held  the  lien  in- 
valid because  of  the  fact  that  the  appellant, 
by  its  contract,  was  obligated  to  furnish  not 
only  the  labor,  and  superintend  the  work,  bat 
also  the  instrumentality,  namely,  the  dredg- 
er by  which  that  labor  was  made  effective. 
In  this,  as  we  liave  seen,  the  trial  court 
was  in  error. 

The  Judgment  ia  reversed,  and  the  cause 
is  remanded  for  reinstatement  and  further 
proceedings  in  accordance  with  the  views 
here  expressed. 

CROW,  C.  J.,  and  MAIN,  QOSE.  and 
CHADWICK,  JJ.,  concur. 


GANDER  V.  SIMPSON  et  ai    (No.  1,964.) 
(Supreme  C!oart  of  Nevada.    Jan.  9,  1914.) 

Advebsb  Possession  (|  16*)— Acquibitioit  of 

TlTUE— Pboof. 

Proof  that  plaintiff  bad  fenced  and  partial- 
ly improved  a  tract  of  land  established  a  suffl- 
cient  poasesaion  and  occupancy  to  support  ti- 
tle by  adverse  possession  under  Rev.  Laws,  | 
4957,  when  supported  by  proof  of  the  other  es- 
sentials necessary  to  the  acquisition  of  such 
title,  and  entitled  him  to  judgment  quieting  his 
title  in  the  land  against  a  defendant  who  estab- 
lished no  title  thereto. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  82-89;   Dec.  Dig.  J  16.*] 

Appeal  from  District  Court,  Lyon  County ; 
Frank  P.  Langan,  Judge. 

Action  by  Arnold  W.  Gander  against  Dan- 
iel C.  Simpson  and  others.  From  Judgment 
for  plaintiff,  the  defendant  named  appeals. 
Reversed  and  remanded,  with  directions. 

James  R.  Judge,  of  Carson  City,  for  appel- 
lant   Mack  &  Green,  of  Reno,  for  respondent 

NORCROSS,  J.  Arnold  W.  Gander,  re- 
spondent, brought  this  action  against  Daniel 
C.  Simpson,  appellant  and  a  number  of 
others  to  quiet  title  to  an  undivided  one-half 
interest  in  the  following  described  land:  The 
S.  E.  %  of  section  36,  township  11  N.,  range 
23  B.,  lot  1,  and  the  S.  B.  ^  of  the  S.  W.  % 
of  section  1,  and  the  N.  E.  %  of  the  N.  W.  % 
of  section  12,  township  10  N.,  range  28  E., 
less  a  certain  tract  in  the  complaint  describ- 


ed. All  the  defendants,  other  tikan  the  ap- 
pellant Simpson,  disclaimed  ownership  hi 
the  land.  Appellant,  Simpson,  by  his  an- 
swer, admitted  title  in  the  plaintiff  to  tlw 
extent  of  an  undivided  one-fourtfa,  but  denied 
that  defendant  had  any  greater  interest 
therein.  Simpson  also  set  up  title  in  hhuself 
to  an  undivided  one-half  interest  In  the  laud 
described,  and  prayed  Judgment  ia  his  favor 
that  such  interest  tie  quieted. 

Neither  the  plaintiff  nor  the  defendant 
traced  title  in  themselves  from  the  govern- 
ment Plaintiff  offered  in  evidence  a  deed 
from  Isador  Cohn  to  Fannie  Nudelman,  dated 
June  22,  1901;  from  J.  and  Fannie  Nudel- 
man, hia  wife,  to  Jotm  W.  O'Banion  and  Zad- 
oc  Pierce,  dated  November  12,  1901;  from 
Zadoc  Pierce  to  plaintiff,  dated  May  18. 1903. 

Defendant  Simpson  offered  in  evidence 
deeds  from  the  Occidental  Colony  Ck)mpaji.r 
to  J.  Nudelman  and  EPhram  EMedman,  dated 
December  14,  1898 ;  from  Ephram  Friedman 
and  wife  to  A.  M.  Spiegel,  dated  October  10. 
1899;  from  A.  M.  Spiegel  to  Jacob  E.  Cohn, 
dated  September  3,  1902;  from  Jacob  E. 
Coha  and  wife  to  defendant  Simpson,  dated 
August  13,  1906.  All  the  foregoing  deeds. 
whether  offered  by  plaintiff  or  defendant,  de- 
scribe and  purport  to  convey  the  property  hi 
controversy. 

There  is  nothing  in  the  evidence  to  show 
from  what  source  either  Isador  Colm,  plain- 
tiSCa  predecessor  in  interest,  or  the  Occiden- 
tal Company,  defendant's  predecessor  in  hi- 
terest,  obtained  title.  If  any  such  either  pos- 
sessed, to  the  land  in  controversy. 

As  neither  plaintiff  nor  defendant  estal)- 
lished  a  clear  legal  title  to  the  land  in  con- 
troversy, plaintiff's  right  to  the  disputed  one- 
fourth  interest  mdst  depend  upon  adreise 
possession  for  the  statutory  period  of  five 
years. 

The  court  lielow  found,  among  other  facts, 
the  following:  "That  on  the  said  ISth  ity 
of  May,  1903,  said  plaintiff,  Arnold  W.  Gan- 
der, entered  into  the  quiet  and  peaceable 
possession  of  said  undivided  one-half  inter- 
est in  and  to  the  property  set  out  in  his 
complaint,  and  thereafter  paid  the  taxes 
thereon,  and  cultivated  and  raised  crops  on 
said  lands  ever  since  said  date;  and  from 
the  22d  day  of  June,  1901,  said  Arnold  W. 
Gander,  and  his  grantors  and  predecessors 
in  interest  under  claim  and  color  of  title. 
held  the  quiet  and  peaceable  possession  of 
said  undivided  one-half  interest  in  said  prop- 
erty. That  said  possession  and  occupation  of 
said  lands  and  water  rights  was  actual,  open, 
notorious,  and  hostile  to  defendants,  and 
each  of  them,  and  has  been  continuous  and 
uninterrupted  ever  since  the  said  22d  day  of 
June,  1901.  That  by  reason  of  said  convey- 
ances of  said  land  and  water  rights  to  said 
Arnold  W.  Gander,  and  by  reason  of  the  fur- 
ther fact  of  his  open,  notorious,  continuous, 
uninterrupted,  hostile,   and  adverse  posse^i- 


•For  other  casM  im  lame  topic  and  section  NUMBER  In  Dae.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rap'r  ladtu* 


Digitized  by  LjOOQ  IC 


Ner.) 


HEY  WOOD  T.  NTE  COUNTY 


515 


don,  under  title  and  claim  of  title  of  said 
lands  and  water  rights,  from  and  after  Ute 
22d  day  of  Jane,  1901,  said  plaintiff  is  en- 
titled to  have  his  title  to  an  undivided  one- 
lialf  Interest  in  and  to  said  lands  and  water 
rtgbts  quieted,  settled,  and  confirmed  to  him, 
as  prayed  for  in  his  complaint,  against  said 
defendants,  and  each  of  them." 

The  land  in  controversy  Is  in  two  non- 
contlguoos  tracts,  and  are  separated  from 
each  other  by  a  distance  of  more  than  half 
a  inll& 

There  Is  evidence  showing  that  80  acres  of 
the  land  deecrtbed  is  fenced,  and,  of  this  80 
acres,  some  36  or  40  acres  had  been  and  was 
being  coltlyated  by  the  plaintiff  and  his  pred- 
ecessors in  interest  for  more  than  fire  years 
prior  to  the  institution  of  the  suit  It  is  not 
entirely  clear  whether  this  80  acres  under 
fence  comprises  the  S.  E.  ^  of  the  S.  W.  % 
of  section  1,  and  the-N.  B.  ^  of  the  N.  W. 
%  of  section  12,  township  10,  or  is  a  part  of 
the  200-acre  tract  to  the  north;  but  from  the 
evidence  it  would  appear  more  probable  that 
It  constitates  all  of  the  former  tract 

It  is  clear  that  as  to  the  80  acres  descrit)- 
ed  as  inclosed  by  fence  and  partially  Im- 
proved, the  plaintiff  has  established  a  supe- 
rior title,  and  is  entitled  to  judgment  quiet- 
ing title  thereto.    Rev.  Laws,  {  4937. 

As  to  the  unlnclosed  land,  it  is  impossible 
to  say,  from  the  evidence  in  the  record,  in 
whom  Ues  the  superior  title.  Both  parties 
have  a  deed  to  the  undivided  portion  of  the 
land  in  controversy;  but  it  is  impossible  to 
tell  which  deed  conveys  the  legal  title.  Both 
parties  have  paid  taxes  on  the  land,  and  both 
parties  have  used  the  land  for  grazing  pur- 
poses. Neither  has  established  title  by  ad- 
verse possession.  If  the  title  to  the  land 
could  be  traced  from  the  original  or  from  a 
common  source,  that  would  doubtless  settle 
the  controversy  as  to  the  unindosed  and  un- 
improved land. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  be- 
low to  enter  Judgment  in  favor  of  the  plain- 
tiff for  the  80  acres  of  inclosed  land,  partlc- 
nlarly  describing  the  same,  and  dismissing 
the  action,  without  prejudice,  as  to  the  other 
land  In  controversy,  or  to  grant  a  new  trial. 

TALBOT,  C.  J.,  concurs. 


HEYWOOD  V.  NTE  COUNTY.     (No.  2,067.) 
(Sapreme  CSoart  of  Nevada.     Jan.  8,  1914.) 

1.  OFncESS  ($  99*)  —  Compensation  —  Stat- 

ura. 

A  provision  in  a  statute  that  an  officer 
shall  receive  a  salary  not  exceeding  a  specified 
amount  does  not  authorize  the  payment  of  the 
maximam  amount  unless  his  compensatioD 
has  been  so  fixed. 

[Ed.    Note. — For   other  cases,    see    Officers, 
Cent  Dig.  {§  142-147;    Dec.  Dig.  f  99.*] 


2.  STATITTBS    (I    20S*)— CONSTBUCTION. 

A  statute  should  be  construed  so  as  to 
give  effect  to  all  of  the  language  of  the  Legis- 
lature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  283;   Dec  Dig.  |  20&*] 

3.  JUSTICIS  or  THX  PSACB  (I  16*)— Salabt— 
Statute. 

Under  Act  of  March  24,  1909  (Laws  1908- 
09,  c  177),  relating  to  the  compensation  of 
county  and  township  officers  in  Nye  county, 
section  10  of  which  provides  that,  in  townships 
polling  more  than  200  and  less  than  1,000 
votes,  the  justice  of  the  peace  shall  receive 
as  his  full  compensation  for  all  services  ren- 
dered a  salary  not  to  exceed  |1,800  per  year, 
a  justice  in  such  a  township  is  entitled  only 
to  such  compensation  as  is  fixed  by  the  board 
of  county  commissioners,  which  cannot  exceed 
the  maximum. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  24;  Dec.  Dig.  f  16.*] 

Appeal  from  District  Court  Nye  County; 
L.  N.  French,  Judge. 

Action  by  H.  D.  Heywood  against  Nye 
County.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

J.  A.  Sanders,  of  Tonopah,  for  appellant. 
T.  K.  (Chambers,  J.  K.  Chambers,  and  F. 
K.  Plttman,  all  of  Tonopah,  for  respond- 
ent 

TALBOT,  C.  J.  Respondent  brought  this 
action  to  recover  $675,  claimed  to  be  due 
him  as  a  balance  of  salary  as  Justice  of  the 
peace  of  Manhattan  township.  He  was  elect- 
ed in  1908,  and  held  that  office  during  the 
years  1909  and  1910.  At  the  general  elec- 
tion in  1908  more  than  200  and  less  than 
1,000  votes  were  cast  in  that  township.  Sec- 
tion 10  of  "An  act  fixing  the  compensation 
of  county  and  township  officers  in  Nye  coun- 
ty, state  of  Nevada,  and  matters  pertaining 
to  the  collection  and  disi)osltion  of  fees  aris- 
ing from  such  offices,  and  regulating  the  con- 
duct thereof,  and  to  repeal  all  acts  or  parts 
of  acts  conflicting  therewith,"  approved 
March  24,  1909,  which  did  not  Uke  effect  un- 
til January  1,  1910,  provides  that  in  "town- 
ships polling  more  than  200  and  less  than 
1,000  votes  at  the  last  general  election,  the 
Justice  of  the  peace  shall  receive  as  full  com- 
pensation for  all  services  rendered  as  such 
Justice  of  the  peace  a  salary  not  to  exceed 
$1,800  per  year."  Laws  1908-00,  c  177. 
The  same  section  provided  that  the  Justice 
of  the  peace,  in  townships  polling  less  than 
200  votes  at  the  last  general  election,  should 
receive  as  full  compensation  the  fees  provid- 
ed by  the  act  of  February  27,  1893,  and  that 
In  townships  polling  more  than  1,000  votes, 
the  Justice  of  the  peace  shall  receive  as  full 
compensation  "a  salary  not  to  exceed  $2,400 
per  year." 

It  is  alleged  in  the  complaint  tliat  under 
the  act  of  1909,  heretofore  mentioned,  the 
plaintiff  w^s  entitled  to  a  compensation  of 
$150  per  month  for  services  rendered  as  Jus- 
tice of  the  peace  of  Manhattan  township 
during  the  year  1910.     On  the  7th  day  of 
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Febmaiy  of  that  year  the  board  of  county 
commissioners  of  Nye  county,  by  a  motion 
unanimously  passed,  entered  an  order  relat- 
ing to  tbe  salaries  of  Justices  of  the  peace 
and  constables  In  diCTerent  precincts,  which 
specified  that  the  salary  of  the  Justice  of  the 
peace  at  Manhattan  should  be  $100  per 
month,  and  on  the  7th  day  of  October,  1910, 
it  was  further  ordered  by  the  board  "that 
the  compensation  of  the  Justices  of  the  peace 
of  Rhyolite,  Round  Mountain  and  Manhat- 
tan be  reduced  to  $75  per  month  on  and  aft- 
er October  1,  1910."  Following  the  entry  of 
these  orders,  the  plaintlfC  collected  from  the 
county  for  the  remainder  of  the  year  1910 
the  reduced  amounts  designated  by  the  or- 
ders. On  February  8,  1911,  he  commenced 
this  action  to  recover  the  difference  between 
$160  per  month  and  the  amount  he  liad  col- 
lected as  specified  in  these  orders  of  the 
board.  The  appeal  la  from  an  order  over- 
ruling the  demurrer  to  the  amended  com- 
plaint, and  from  the  Judgment  entered  upon 
the  failure  of  the  county  to  file  an  answer. 

It  is  urged,  among  other  things,  that  the 
act  did  not  authorize  the  board  of  county 
commissioners  to  make  the  orders  reducing 
the  respondent's  salary.  We  are  referred 
to  dicta  in  former  decisions  of  this  court 
pronouncing  that  boards  of  county  commis- 
sioners have  no  iMwer  except  sudi  as  Is  ex- 
pressly conferred  upon  them  by  law,  in 
which  cases  no  question  was  involved  as  to 
whether  the  general  rule  that  the  courts  will 
give  effect  to  the  evident  intention  of  the 
Legislature  when  the  language  is  not  clear 
would  not  apply  to  an  act  relating  to  the 
powers  of  the  board  of  county  commissioners 
the  same  as  to  any  other  statute. 

We  need  not  determine  whether  the  word 
"expressly,"  used  by  this  court  in  such  cases 
as  Waltz  V.  Ormsby  County,  1  Nev.  370,  and 
Lyon  County  v.  Ross,  24  Nev.  102,  50  Pac. 
1,  means  more  than  that  it  must  clearly  ap- 
pear that  it  was  the  intention  of  the  Legis- 
lature to  confer  the  power  upon  the  board. 

Of  the  numerous  propositions  presented 
and  argued,  it  is  necessary  to  consider  only 
one.  Such  dosely  allied  questions  as  wheth- 
er, under  the  rule  that  the  whole  act  may  be 
considered  in  order  to  determine  the  inten- 
tion of  the  Legislature,  and  whether.  In  view 
of  the  various  provisions  of  the  statute  au- 
thorizing the  board  to  allow  the  appointment 
of  different  deputy  county  officers  and  fix 
their  salaries,  it  is  not  apparent  that  it  was 
the  intention  of  the  act  that  the  board  of 
county  commissioners  should  fix  the  salaries 
of  Justices  of  the  peace  as  well  as  of  the 
deputies,  and  consequently  that  this  power  is 
conferred  upon  the  board  by  the  act,  we  need 
not  determine. 

[1-3]  If  respondent's  contention  that  the 
bbard  has  no  power  except  such  as  Is  ex- 
pressly conferred  upon  it  by  statute,  and 
was  not  authorized  to  make  the  orders  in  re- 
iaUon  to  respondent's  salary,  be  conceded,  it 
would  stlU  Oe  necessary  to  have  some  clear 


provision  of  law  authorizing  the  payment  by 
the  county  to  the  respondent  of  $1,800  per 
year,  or  $150  per  month,  before  the  county 
officers  would  be  authorized  to  allow  or  pay 
the  claim  for  salary  at  that  rate,  and  before 
the  plaintiff  can  recover.  As  we  held  recent- 
ly, the  provision  in  the  statute  that  an  officer 
shaU  receive  a  salary  not  exceeding  a  speci- 
fied maximum  amount  does  not  authorize 
the  payment  of  the  maximum  amount  to  him, 
unless  his  compensation  has  been  fixed. 
State  ex  rel.  MIghels  v.  Eggers,  36  Nev.  — » 
136  Pac.  104. 

The  words  in  the  act  of  the  Legislature 
upon  which  respondent  relies,  that  the  "jus- 
tice of  the  peace  shall  receive  as  full  compen- 
sation for  all  services  rendered  •  •  *  a 
salary  not  to  exceed  $1,800  per  year,"  do  not 
say  or  mean  that  he  shall  receive  $1,800  per 
year,  unless  the  amount  has  been  fixed  by 
some  duly  authorized  board  or  power.  To 
hold  that  this  language  authorized  the  pay- 
ment of  a  salary  of  $1,800  per  year  would  be 
equivalent  to  a  judicial  amendment  of  the 
statute  by  the  elimination  of  the  words  "not 
to  exceed"  and  the  substitution  of  the  word 
"of  therefor,  so  that  the  statute  would  read 
that  he  shaU  receive  as  full  compensatioa 
for  all  services  rendered  a  salary  of  $1,800 
per  year,  instead  of  one  not  to  exceed  that 
amount. 

If  the  Legislature  had  intended  to  fix  the 
salary  at  $1,800  per  year,  they  would  have 
omitted  the  words  "not  to  exceed."  The 
court  has  no  authority  to  eliminate  them,  or 
to  change  their  obvious  meaning.  The  rule 
is  well  settled  that  effect  should  be  given  to 
all  the  language  of  a  legislative  act.  Torrey- 
son  V.  Board  of  Examiners,  7  Nev.  19 ;  Roney 
V.  Buckland,  4  Nev.  45 ;  Corbett  t.  Bradley, 
7  Nev.  106. 

The  statute  must  be  understood  to  mean 
what  it  has  explicitly  expressed.  Odd  Fel- 
lows Bank  T.  Quillen,  11  Nev.  109. 

It  Is  an  elementary  rule  of  construction 
that,  if  it  is  possible,  ^ect  must  l>e  given  to 
every  word  of  an  act  State  v.  Ruhe,  24  Nev. 
251,  52  Paa  274 ;  Ex  parte  Presole^  32  Nev. 
378,  108  Pac.  630. 

Courts  construe  the  language  of  a  statute 
so  as  to  give  it  effect  rather  than  to  nullify 
it  State  V.  Martin,  31  Nev.  483,  103  Pac. 
840. 

The  words  "not  to  exceed  $1,800  per  year" 
In  the  statute  have  no  different  meaning  or 
force  in  regard  to  plalntUTs  salary  than  they 
would  have  if  they  were  preceded  by  the 
words  "not  less  than  $50  per  month,"  and 
were  followed  by  the  words  "to  be  fixed  by 
the  board  of  county  commissioners."  With 
such  additional  words,  the  language  "not  to 
exceed  $1,800  per  year"  would  clearly  in- 
dicate that  the  salary  should  be  fixed  by  the 
board  at  any  amount  not  to  exceed  $1,800 
per  year,  with  the  further  condition  that  it 
should  not  be  less  than  $50  per  month. 

If  the  act  bad  specified  that  the  Justice 
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of  the  peace  should  receive  a  salary  of  not 
less  than  $100  i>er  year,  and  not  to  exceed  $1,- 
800  per  year,  it  could  be  argued  with  as 
much  force  on  behalf  of  the  county  that  the 
salary  was  fixed  at  the  mlnimiiin  of  |100 
per  year  as  it  can  be  now  on  the  part  of  the 
respondent  that  it  is  fixed  at  |1,800  per  year. 

As  the  Legislature  did  not  fix  the  amount 
of  the  salary  in  the  act  Itself,  it  was  not 
fixed  so  that  the  req^ondent  was  entitled  to 
draw  or  recover  any  salary,  unless  it  is  ap- 
parent from  the  consideration  of  the  whole 
act  that  the  board  of  county  oonmilsslonera 
were  authorized  to  fix  it  If  the  board  were 
BO  authorized,  the  respondent  has  received 
from  the  county  all  they  allowed  and  all  to 
vMch  he  is  entitled.  If  the  board  were  not 
empowered  to  fix  the  salary  within  the  maxi- 
mtim  named,  then  respondent  was  not  au- 
thorized to  draw  any  amount  before  the  fix- 
ing of  his  salary  under  some  subseQuent 
remedial  act  of  the  Legislature. 

The  order  and  Jndgment  of  the  district 
court  are  reversed. 

NOBCROSS  and  McOARRAN,  JJ.,  concur. 


STATE  ex  rel.  GUTTBEY  v.  LANQAN, 
District  Judge.    (No.  2,052.) 

(Supreme  Court  of  Nevada.    Jan.  8,  1914.) 

1.  JnsncBs  or  the  Pkacs  (|  91*) — Plkadiro 
— OoMPLAiNr— SirrncisNCY. 

A  complaint  before  a  justice  by  the  assignee 
of  a  miner^s  lien  against  petitioner,  the  attor- 
ney who  collected  the  same,  alleging  that  peti- 
tioner  undertook  the  collection  on  behalf  of  the 
assignor  of  a  lien  against  the  B.  Gold  Mining 
Company  for  $408,  and  on  or  aboat  July  12, 
1910,  petitioner,  aa  snch  attorney,  received 
$357.05  and,  after  deducting  all  claims  for  fees 
and  expenses,  was  accountable  to  the  owner  for 
$154.60,  that  on  or  about  June  7,  1910,  plaintiff, 
for  a  valuable  consideration,  purchased  the  lien 
claim  of  the  owner  and  ever  sinoe  had  been  the 
owner  of  the  lien  and  entitled  to  an  accounting 
from  defendant  of  the  amount  realized,  and  that 
defendant,  though  importuned,  refused  and  fail- 
ed to  pay  the  amount  and  therefore  owed  $154.55 
to  plaintiff,  was  sufficient,  though  the  allega- 
tions that  petitioner  "was  accountable  to  ue 
owner,"  "and  ever  since  June  7,  1910,  plaintiff 
bad  been  the  owner  of  the  Hen"  "and  entitled 
to  an  accounting  from  defendant  of  the  amount 
realized,"  were  conclusions  of  law. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace.  Cent.  Dig.  {i  307-323;   Dec.    Dig. 

2.  JusncEB  or  the  Peace  (f  90*)— Pixad- 

IRO. 

Pleadings  other  than  the  complaint  in  a 
justice's  court  may  be  oral  and  need  not  be  in 
any  particular  form;  it  being  sufficient  if  they 
state  the  cause  of  action  or  defense  in  ordinary 
and  concise  language  without  complying  with 
any  definite  theory  of  the  law. 

(Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  306 ;    Dec.  Dig.  {  90.*] 

8.  ExxruTOKs  AiTD  Aduimstkatobs  ({  489*>— 
Action — PAimBS — RIineb's  Lien — Absion- 
HENT— Bights  or  Absiqree. 

On  assignment  of  a  claim  by  a  miner,  to  se- 
cure which  he  was  entitled  to  a  lien,  the  right 


to  the  lien  passed  to  the  assignee  and  was  en- 
forceable by  him  In  a  suit  in  bis  own  name, 
without  reference  to  whether  his  assignor  lived 
or  died;  and  hence,  on  the  assignor's  death,  the 
assignee  was  entitled  to  collect  the  claim  with- 
out making  the  assignor's  administrator  a 
party. 


[Ed.    Note.— For  other  cases. 


Executors 


and  Administrators,  Cent  Dig.  |f  1765,  1766, 
1770,  1771.  1174.  1788;  Dec.  Dig.  f  439.*] 

4.  Attobnet  and  Client  (t  26*)— Attobnev's 
Liability  to  Thibd  Pbbson— Mineb's  Likn 

— AsaiOKKXNI^ACCOUNTINO. 

Where,  pending  suit  to  enforce  a  miner's 
lien,  the  miner  assigned  the  claim  and  died,  the 
record  of  the  assignment  was  constructive  no- 
tice to  the  miner's  attorney  and  to  the  defendant 
in  the  suit  that  the  claim  was  the  property  of 
the  assignee,  and  hence,  there  being  no  statute 
anthorizug  a  payment  of  the  proceeds  of  the 
claim  by  the  attorney  to  the  clerk  of  the  dis- 
trict court,  such  payment  was  voluntary  and  did 
not  relieve  the  attorney  from  liability  to  ac- 
count for  such  proceeds  to  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Gent  Dig.  H  88,  39;   Dec  DJ^.  f  26.*] 

.Certiorari  by  the  State,  on  relation  of  J. 
Andrew  Outtery,  against  Frank  P.  Langan, 
Judge  of  the  District  Conrt  of  Lyon  County. 
Application  for  writ  denied. 

J.  A.  Gntteiy,  of  Terlngton,  pro  se.    George 

5.  Green,  of  Reno,  C.  H.  Miller,  of  Mason, 
and  H.  PllUngton,  of  Terlngton,  for  respond- 
ent 


TALBOT,  a  J.  Petitioner  applies  for  a 
wilt  of  certioiari  to  review  the  action  of  the 
district  court  which  he  claims  was  without 
Jurisdiction  to  try  and  to  render  Judgment 
against  him  under  the  following  conditions: 

On  the  16th  day  of  February,  1009,  peti- 
tioner, as  an  attorney  at  law,  brought  an  ac- 
tion in  the  district  court  of  Douglas  county 
for  one  Harry  Simpson,  plaintiff,  against  the 
Buckskin  Gold  Nugget  Mining  Company,  a 
corporation,  defendant  to  foreclose  a  me- 
chanic's lien  amounting  to  $374  for  wages  on 
mining  claims  situated  In  Douglas  county. 
Pending  this  action,  Simpson  became  afflicted 
with  a  fatal  illness,  and,  being  apprehensive 
of  death,  had  the  bills  against  him  presented, 
including  bills  mentioned  in  the  petition,  and 
one  for  $150  owing  petitioner  for  legal  serv- 
ices, and  signed  an  Indorsement  acknowledg- 
ing that  he  owed  them,  and  requesting  that 
they  be  paid  out  of  any  property  which  he 
possessed,  which  indorsement  was  witnessed 
by  Theodore  H.  Trankle.  Simpson  authorized 
the  petitioner  to  retain  the  $150  out  of  any 
moneys  that  he  might  recover  in  the  suit 
pending  against  the  Bucksliin  Gold  Nugget 
Mining  Company.  While  the  action  was 
pending,  and  on  the  17th  day  of  June,  1910, 
before  Judgment  was  obtained,  Simpson  made 
an  assignment  of  his  claim  and  lieu  for  the 
wages  hereinbefore  mentioned  to  Trankle, 
who  filed  this  assignment  for  record  with  the 
county  recorder  at  Genoa  on  June  9,  1910, 
but  did  not  otherwise  notify  the  company 


•for  othwr  eases  see  same  topic  and  swsUon  NUMBER  in  Dec.  Dig.  A  Am.  Die.  Key-No.  SerlM  t  Bep'r  Indeze* 
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that  he  was  the  assignee  of  the  claim 
and  Hen.  Trankle  was  not  substituted  and 
did  not  request  to  be  substituted  In  the  ac- 
tion. 

Simpson  died  on  July  9,  1910,  and  on  the 
14th  of  that  month,  after  publication  of  no- 
tice to  lien  claimants,  petitioner,  purporting 
to  act  as  attorney  for  Simpson,  obtained  a 
decree  of  the  district  court  in  the  name  of 
Harry  Simpson  against  the  Buckskin  Gold 
Nugget  Mining  Company  for  the  sum  of  $350 
and  costs.  Trankle  did  not  appear  in  court 
or  under  his  assignment  or  otherwise  except 
to  these  proceedings. 

After  publication  of  notice  of  sale,  and 
on  the  29th  day  of  July,  1910,  the  sheriff, 
on  the  advice  of  petitioner,  purporting  to  act 
for  Simpson,  accepted  from  J.  A.  Knox  $425 
for  release  and  satisfaction  of  the  judgment 
or  decree  for  foreclosing  the  lien  a^nst  the 
Buckskin  Gold  Nugget  Mining  Company.  On 
August  '5th  following,  a  purported  satisfac- 
tion and  discharge  of  the  lien  and  Judgment 
was  entered.  From  the  amount  so  collected, 
and  after  making  deductions  for  fees  of  the 
sheriff  and  clerk  and  for  publication  of  no- 
tice, the  sheriff  sent  the  petitioner  $357.05. 
After  deducting  costs,  including  fee  of  $150 
for  petitioner,  he  sent  to  the  clerk,  with  di- 
rection to  credit  to  Harry  Simpson,  deceased, 
subject  to  the  order  of  the  district  court  of 
Douglas  county,  the  balance  of  $154.55,  which 
was  deposited  with  the  clerk  on  the  26th 
day  of  August,  1910,  and  has  since  remained 
with  him,  and  which  has  been  the  bone  of 
contention. 

It  is  alleged  that  Trankle  did  not  make 
known  to  petitioner  the  assignment  of  Simp- 
son's claim  or  Uen  until  after  the  Judgment 
and  decree  had  been  obtained,  and  that,  be- 
fore bringing  suit  against  petitioner,  Trankle 
knew  that  the  $154.55  had  been  so  deposited 
with  the  clerk,  subject  to  the  order  of  the  dis- 
trict court  of  Douglas  county,  on  the  26th 
day  of  August  On  December  1,  1910, 
Trankle  commenced  an  action  in  the  Justice's 
court  in  Mason  Valley  township,  Lyon  coun- 
ty, against  petitioner  to  recover  that  sum, 
and  in  the  complaint  alleged  that  petitioner 
"undertook  the  collection,  on  behalf  of  one 
certain  Harry  Simpson,  of  a  mining  lien 
against  the  Buckskin  Gold  Nugget  Mining 
Company  for  $408,  and  on  or  about  the  12th 
day  of  July,  1910,  defendant,  as  attorney,  for 
said  lien  received  into  his  hands  the  sum  of 
$357.05,  and,  after  deducting  from  said 
amount  all  his  claims  for  fees  and  expenses, 
he  was  accountable  to  the  owner  thereof  for 
$154.55.  That  on  or  about  the  7th  day  of 
June,  1910,  plaintiff  for  a  good  and  valuable 
consideration  purchased  of  Harry  Simpson 
the  said  lien  of  $408  against  the  Buckskin 
Gold  Nugget  Mining  Company,  and  ever  since 
the  said  7th  day  of  June,  1910,  plaintiff  has 
been  the  owner  of  said  lien  and  entitled  to  an 
accounting  from  said  defendant  of  the 
amount    realized.    *    *    *    and    defendant. 


though  often  importuned,  refuses  and  falli 
to  pay  said  amount,  and  defendant  owe« 
$154.55  at  this  day  to  plaintiff." 

After  trial,  and  on  December  22,  1910, 
Judgment  was  rendered  in  the  Justice's  conrt 
in  favor  of  Trankle  and  against  the  petition- 
er for  $154.55  and  attorney's  fees  and  coBts, 
and,  after  appeal  and  trial  in  the  district 
court,  tills  Judgment  of  the  Justice's  coait 
was  affirmed  on  the  18th  day  of  November, 
1912. 

Petitioner  contends  that  in  entering  Jadg- 
ment  against  him,  the  Justice's  court  and  the 
district  court  on  appeal  had  "no  Jurisdiction 
over  the  money  and  property  of  a  deceased 
person,  in  that  the  matters  stated  in  such 
complaint  are  not  such  allegations  as  to  es- 
tablish a  contract  between  the  said  plaintlfl, 
Theodore  H.  Trankle,  and  the  defendant,  J. 
Andrew  Guttery,  for  the  payment  of  money, 
in  that  said  complaint  contains  no  allegation 
establishing  any  contract  between  the  said 
plaintiff  and  the  said  defendant,  and  in  that 
the  complaint,  even  if  it  establishes  a  trost 
relation  between  the  said  plaintiff  and  the 
said  defendant,  said  Justice's  court  had  no 
Jurisdiction  over  trust  relations."  It  is  nrg- 
ed  that  the  justice  of  the  peace  cannot 
adjudicate  claims  against  the  estates  of  de- 
ceased persons ;  that  such  claims  cannot  be 
reached  by  attachment  or  execution  before 
distribution;  tliat  sufficient  facts  did  not 
exist  on  which  an  action  against  the  peti- 
tioner could  be  predicated;  that  petitioner 
did  not  have  in  his  possession  or  control  the 
$154.55  at  the  time  the  suit  was  brought, 
and  that  he  never  promised  to  pay  that  sum 
to  Trankle;  that  by  failure  to  give  notice 
of  his  assignment  to  petitioner  and  to  the 
Buckskin  Gold  Nugget  Mining  Company, 
Trankle  lost  any  right  under  the  assignment; 
that,  if  the  Simpson  judgment  was  void  be- 
cause obtained  after  his  death,  the  Justice's 
court  had  no  Jurisdiction  over  moneys  obtain- 
ed under  a  void  Judgment,  and  that  for  these 
reasons  the  district  court  had  no  Jurisdiction 
on  appeaL  It  is  further  claimed  that  the 
Justice's  court  by  assuming  jurisdiction  in 
the  first  instance,  and  the  district  court  as- 
suming Jurisdiction  on  the  appeal,  have  sub- 
jected the  petitioner  to  an  expensive  suit 
which  is  wholly  unwarranted  in  law  and 
forced  him  to  defend  the  action  and  resist 
the  execution  of  Judgment,  or  accept  the 
alternative  of  being  liable  In  double  the 
amount  In  controversy  to  the  estate  of  Har- 
ry Simpson,  deceased,  under  section  96  of 
the  Probate  Act    Rev.  Lews,  S  6952. 

Petitioner  alleges  that  he  has  exhausted 
his  right  of  appeal,  and  that  the  judgment 
will  be  carried  into  effect  unless  reviewed 
by  this  court 

[1]  In  reference  to  the  contention  that  the 
complaint  in  the  Justice's  court  does  not  state 
facts  sufficient  to  oonstltnte  a  cause  of 
action,  it  Is  said  that  certain  statements  in 
that  complaint,  such  as  that  "he  was  ac- 
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countable  to  the  owners,"  "^nd  ever  since 
the  Tth  day  of  Jnne,  1910,  plaintiff  has  been 
tbe  owner  of  said  lien"  "and  entitled  to  an 
accoantinK  from  defendant  of  the  amount  re- 
leased," are  conclnsions  of  law.  This  may  be 
conceded,  and  still  the  complaint  taken  as  a 
whole  Is  Boffldent  The  allegation  that  the 
defendant  in  that  action,  who  la  the  petition- 
er here,  undertook  the  collection  of  the  mln- 
tDg  lien  of  Harry  Simpson  against  the  Buck- 
skin Gold  Nngget  Mining  Company  for  fiOS, 
and  that  on  this  lien  petitioner  recdved  In- 
to his  own  hands  the  sum  of  $3S7,  and  that 
after  deducting  fees  and  expenses  he  was 
accountable  to  the  owner  thereof  for  ^154, 
and  that  Trankle,  the  plaintiff  in  the  acttoo 
Id  the  Justice's  court,  for  a  Taluable  con- 
sideration purchased  of  Harry  Simpson  the 
lien  of  $408  against  that  company,  cttates 
snffident  facta  to  support  the  conclusion  of 
the  Jnstlce  and  district  court  that  Trankle, 
as  the  plaintiff  in  that  action,  has  ever  since 
been  the  owner  of  the  lien  and  that  $154Ji5 
is  due  him  from  the  petitioner. 

The  same  technical  pleadings  are  not  re- 
qnlred  in  a  civil  action  In  the  Justice's  court 
that  are  necessary  In  a  criminal  proceeding 
which  may  deprive  one  of  his  liberty  or  In 
a  case  originating  in  the  district  court  In 
either  court  meager  allegations  showing  the 
issue  may  support  a  pleading  attacked  after 
Judgment  which  might  be  deemed  insufficient 
before.  Allegations  In  the  nature  of  con- 
clusions of  law  are  generally  sufficient  in 
some  forms  of  action,  such  as  statements 
merely  asserting  ownership  or  possession  of 
property  in  ejectment  and  replevin,  or  that 
a  specified  sum  is  owing  upon  an  account 
for  articles  sold  and  delivered.  It  is  not 
intended  that  the  pleadings  in  dvU  actions 
in  Justices'  courts,  la  whidi  any  person  un- 
slcilled  in  the  law  may  appear  as  attorney, 
shall  be  difficult  They  may  be  direct  and 
simple.  Our  former  civil  practice  act  pro- 
vided for  the  commencement  of  actions  In 
Justices'  courts  "by  filing  a  copy  of  the  ac- 
count, note,  bill,  or  instrument  upon  which 
the  action  was  brought,  or  a  concise  state- 
ment In  writing  of  the  cause  of  action,  and 
the  issuance  of  a  summons  thereon,  or  by 
the  voluntary  appearance  and  pleadings  of 
the  parties." 

[2]  The  new  Code  provides  that  "pleadings 
in  Justices'  courts  are  not  required  to  be  in 
any  particular  form  but  must  be  such  as 
enable  a  person  of  common  understanding 
to  know  what  is  intended.  With  the  excep- 
tion of  the  complaint,  they  may  be  oral  or  In 
writing.  The  purpose  of  the  Revised  Code  Is 
not  to  make  the  requirements  for  the  ad- 
ministration of  Justice  more  stringent  or 
difficult  but  more  certain,  definite,  and  sim- 
ple. We  have  been  referred  to  cases  in 
courts  of  record  In  which  statements  In  com- 
plaints In  the  nature  of  conclusions  of  law, 
attacked  before  Judgment  was  rendered,  were 
held  insufficient  to  state  facts  constituting  a 


cause  of  action.  Differently  from  provisions 
relating  to  Justices'  courts,  both  the  new  and 
the  old  Codes  provide  that,  in  an  action  com- 
menced In  the  district  court,  the  complaint 
shall  contain  "a  statement  of  the  facta  con- 
stituting the  cause  of  action  In  ordinary  and 
concise  language." 

The  complaint  filed  In  the  Justice's  court 
against  the  petitioner  contains  statements 
which  would  indicate  to  persons  of  ordinary 
understanding  that  It  was  sought  to  recover, 
after,  payment  of  costs,  the  balance  of  the 
money  paid  by  the  Buckskin  Gold  Nugget 
Mining  Company  to  the  petitioner  on  the 
claim  of  lien  of  Harry  Simpson  against  the 
company  which  had  been  assigned  to  him  by 
Trankle. 

Under  the  Constitution  and  statute,  the 
Justice's  court  is  the  only  one  having  Juris- 
diction to  try  and  the  power  to  hear  and  de- 
termine demands  or  controversies  regarding 
simply  the  recovery  of  money  where  the 
amount  involved  does  not  exceed  $300,  and 
the  district  court  is  the  only  one  having  ai>- 
pellate  Jurisdiction  of  such  controversies. 
Th^  action  of  Trankle  against  petitioner  be- 
ing simply  for  the  recovery  of  money  in  an 
amount  less  than  $300,  it  could  be  brought 
only  In  the  Justice's  court 

[3]  Evidently  the  petitioner  made  a  mis- 
take by  treating  the  lien  as  a  claim  belong- 
ing to  the  estate  of  a  deceased  person.  Un- 
der the  assignment  made  by  Simpson,  the 
hea  passed  to  Trankle  Instead  of  remaining 
the  property  of  Simpson  or  becoming  a  part 
of  his  estate.  Whether  Simpson  lived  or  died, 
Trankle  could  collect  the  claim  secured  by 
the  llm  without  making  Simpson  or  his  ad- 
ministrator a  party.  As  assignee,  the  same 
as  the  Indorsee  of  ordinary  commercial  pa- 
per, Trankle  had  the  right  to  be  substituted 
as  plalntlfl  and  maintain  In  his  own  name  the 
suit  against  the  Buckskin  Gold  Nugget  Min- 
ing Company  to  foreclose  the  lien  or  recov- 
er the  money,  the  same  as  the  Indorsee  of  a 
note  or  the  transferee  of  a  mortgage  or  oth- 
er Instrument  If  the  owner  of  property  ex- 
ecutes a  mortgage  and  later  sells  the  proper- 
ty, the  bolder  of  the  mortgage,  if  willing  to 
rely  on  the  property  for  the  satisfaction  of 
the  debt,  may  bring  an  action  against  the 
grantee  to  foreclose  and  have  the  property 
sold  in  satisfaction  of  the  mortgage  without 
making  the  original  owner  a  party. 

[4]  If  It  be  conceded  that,  at  the  time  the 
Buckskin  Gold  Nugget  Mining  Company  paid 
the  money  to  petitioner,  both  were  unaware 
that  Simpson  bad  made  an  assignment  of  the 
lien,  that  the  money  was  paid  with  the  ex- 
pectation that  petitioner  would  pay  it  to 
Simpson,  that  there  was  no  agreement  for 
paying  It  otherwise,  and  that  petitioner  paid 
It  to  the  county  clerk  as  ex  officio  derk  of 
the  district  court  under  the  belief  that  the 
money  belonged  to  the  estate  of  Harry  Simp- 
son, deceased,  nevertheless  from  the  undis- 
puted facts  as  they  appear  in  this  proceeding. 
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and  from  the  complaint  in  the  Justice's  court, 
Simpson  had  made  the  assignment  transfer- 
ring the  claim  and  lien  to  Trankle,  and  the 
record  of  the  assignment  was  constructive  no- 
tice to  petitioner  and  the  company  at  the 
time  the  money  was  paid  by  the  company, 
and  the  money,  being  paid  on  the  claim  and 
lien,  in  law  belonged  to  Trankle  as  the  as- 
signee of  the  claim,  and  as  such  assignee  he 
was  entitled  to  recover  it  If  petitioner  had 
paid  the  money  to  Simpson,  or  to  any  one 
who  had  been  entitled  to  receive  it,  before 
there  was  notice  of  the  assignment,  the  law 
would  not  require  him  to  pay  it  a  second 
time.  .The  act  relating  to  conveyances  pro- 
vides that  "every  Instrument  in  writing  set- 
ting forth  an  agreement  to  convey  any  real 
estate,  or  whereby  any  real  estate  may  be 
alFected,  •  *  •  acknowledged,  certified 
and  recorded,  shall  from  the  time  of  fUing 
with  the  recorder  for  record  impart  notice  to 
all  persons  of  the  contents." 

It  does  not  appear  that  any  special  or  gen- 
eral administrator  or  executor  was  appoint- 
ed, nor  that  any  application  for  administra- 
tion on  the  estate  of  Harry  Simpson,  de- 
ceased, was  made.  There  being  no  statute 
providing  for  the  payment  of  the  money  to 
the  clerk,  and  no  court  order  regarding  it, 
any  payment  to  him  by  the  petitioner  under 
the  mistaken  belief  that  the  money  belonged 
to  the  estate  of  Harry  Simpson,  deceased,  was 
not  authorized  by  law,  and  the  amount  re- 
mains subject  to  the  control  of  the  petitioner, 
because  he  is  responsible  for  its  payment  to 
Trankle  under  the  Judgment  which  the  Jus- 
tice's court  had  Jurisdiction  to  render. 

If,  under. any  contention  In  the  case.  It 
could  be  held  that  the  assignment  did  not 
transfer  the  lien  and  right  of  action  to  Tran- 
kle, and  that  the  claim  continued  to  belong  to 
Simpson,  differently  than  in  the  case  of  an 
action  upon  a  claim  against  an  estate,  which 
cannot  be  maintained  until  after  presentation 
to  and  rejection  by  an  admlnistratoi'  or  dis- 
trict Judge,  the  Justice's  court  would  have 
bad  Jurisdiction  if  an  action  had  been 
brought  by  him  or  his  administrator  to  re- 
cover the  sum  mentioned,  to  which  Trankle 
became  entitled  under  the  assignment. 

The  question  of  the  invalidity  of  the  Judg- 
ment or  the  lien  rendered  after  Simpson's 
death  is  immaterial,  for  none  of  the  cost  in- 
cident to  the  action  is  involved  In  the  case  in 
the  Justice's  court  The  expense  of  the  suit 
to  foreclose  the  lien  was  collected  from  the 
company  and  paid.  Notwithstanding  Trankle 
did  not  become  a  party  to  that  action,  he  Is 
entitled  to  the  money  paid  for  the  satisfac- 
tion of  the  claim  and  the  lien  which  had 
been  assigned  to  him,  and  Jurisdiction  of  the 
action  for  the  recovery  thereof  was  vested 
in  the  Justice's  court  and  In  the  district 
court  on  appeaL 

The  application  for  the  writ  is  denied. 

NORCROSS  and  McCARBAN,  JJ.,  concur. 


VBITH  V.  NEVADA  REDUCTION  CO.  et  aL 

(TONOPAH  LUMBER  CO.  et  aL, 

Interveners).    (No.  2,027.) 

(Supreme  Court  of  Nevada.    Jan.  S,  1914.) 

Pbocess   ({   96*)— Pdbucaiior— AmoAvn— 

SUFTIOIENCT. 

An  affidavit  to  obtain  an  order  of  publi- 
cation of  aummons,  which,  in  addition  to  atat- 
ing  that  S.  was  a  necessary  defendant,  and 
that  a  cause  of  action  -exiBted  against  him, 
stated  that  plaintiff  was  a  lien  claimant,  and 
assignee  of  other  lien  claimants,  against  ttie 
property  of  another  defendant,  and  that  S. 
claimed  some  interest  therein,  and  that  the  init 
was  to  have  such  interest,  if  any,  declared  anb- 
ject  to  plaintiff's  claims,  was  samdent  to  com- 
ply with  Comp.  Laws,  {  3125  (Rev.  Laws,  { 
6026),  which  prescribes  the  essentials  of  indi 
affidavits;  an  allegation,  in  the  nature  of  a 
conclusion  of  law,  which  would  be  sufficient 
in  pleading,  being  sufficient  in  an  affidavit,  and 
there  not  being  the  same  necessi^  for  itate- 
ment  of  facts  constituting  the  cause  of  action 
where  the  defendant  to  be  served  by  publica- 
tion is  merely  incidentally  a  necessary  or  prop- 
er party,  as  when  a  direct  recovery  against 
him  is  sought. 

[Ed.  Note.— For  other  cases,  see  Process 
Cent.  Dig.  Si  108-120:  Dec.  Dig.  |  96.*] 

Appeal  from  District  Court,  Njre  County; 
H.  R.  Averill,  Judge. 

Action  by  W.  M.  Velth  against  the  Nevada 
Reduction  Company  and  others.  From  a  re- 
fusal to  quash  service,  defendant  William  H. 
Stokes,  trustee,  api)eals.    Affirmed. 

P.  E.  Keelet,  of  Long  Beach,  Gal.,  for  ap- 
pellant Bartlett  &  Thatcher,  of  Tonopah, 
for  respondents  Yelth,  Tonopah  Lumber  Ck>. 
and  others.  H.  H.  Atkinson,  of  Tonopah,  for 
respondents  Nevada  Reduction  Co.  and 
others.  Key  Plttman,  of  Tonopah,  for  re- 
spondent Mustang  Extension  Mining  (}o.  V. 
S.  Thomas,  of  Wilmington,  for  respondent 
OUver.  Hatton  &  Hatton,  o£  Goldfleld,  for 
respondent  Peck. 

TALBOT,  C.  J.  This  Is  an  appeal  from  a 
final  Judgment  and  presents  the  sole  ques- 
tion of  alleged  error  in  the  denial  of  ap- 
pellant's motion  to  quash  and  set  aside  the 
service  of  summons  made  upon  the  appel- 
lant out  of  the  state,  under  an  order  of 
publication  based  upon  an  affidavit  which 
in  part  is  as  follows:  "That  said  W.  M. 
Stokes,  trustee,  is  a  necessary  party  defend- 
ant In  this  cause  of  action,  and  that  a 
cause  of  action  exists  against  him,  the  said 
W.  M.  Stokes,  trustee,  by  the  plaintiff,  and 
the  cause  of  action  is  that  plainticr  is  a  liot 
claimant  and  assignee  of  other  lien  claimants 
against  the  property  of  the  Nevada  Reduction 
Company,  a  corporation,  and  that  the  defend- 
ant ^-  ^-  Stokes,  trustee,  claims  to  have 
some  right  titles  or  interest  in  said  property, 
and  this  suit  Is  brought  to  have  whatever 
interest  if  any,  the  said  Stokes  may  have  in 
and  to  the  property  of  the  Nevada  Reduction 
Company  to  be  declared  subject  to  the  claims 
of  plaintiff."     It  is  urged  that  this  affidavit 
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did  not  state  sufficient  facta  to  autborUe  the 
making  of  tbe  order  that  aervlee  of  anm- 
mons  be  made  br  publication.   Tbe  Code  pro- 
vides that  when  the  person  upon  whom  the 
service  is  to  be  made  resides  out  of  the 
state,  "and  the  fact  shall  appear  by  affldsTlt, 
to  the  satisfaction  of  the  court  or  judge 
Uiereof,  and  It  shall  appear,  dther  by  affida- 
vit or  by  a  verified  complaint  on  file,  that  a 
cause  of  action  exists  against  the  defendant 
in  respect  to  whom  the  service  Is  to  be  made 
or  tliat  be  la  a  necessary  or  proper  party  to 
tlie  action,  such  court  or  Judge  may  grant  an 
order  that  the  service  be  made  by  the  publi- 
cation of  summons."     Comp.  Laws,  {  3126; 
Bev.  Laws,  |  5026.    It  has  been  held  that  the 
facts  must  be  stated  In  the  affidavit;  and  that 
tbere  must  be  a  strict  compliance  with  the 
Etatnte.    Coffin  t.  Kinney,  22  Not.  169,  37 
Pac.  240,  58  Am.  St  Bep.  738;  Victor  MUl 
Co.  V.  Justice  CSoort.  18  Nev.  22,  1  Pac.  831; 
Roy  ▼.  Whltf ord,  9  Nev.  370.    However,  we 
do  not  think  the  language  quoted  demands 
the  same  detailed  statement  of  the  cause  of 
action  as  required  In  a  complaint  under  sec- 
tion 5038,  which  provides  that  the  complaint 
sball  contain  a  "statement  of  the  facts  con- 
Etitntlng  the  cause  of  action  In  ordinary  and 
roiidse   language."     Hie   line  between   the 
statement  of  ultimate  facts  and  conclusions 
of  law  In  an  affidavit  or  pleading  Is  often  a 
narrow  one.     Conclusions  of  law  are  often 
heia  sufficient,  as  In  actions  on  account,  and 
the  common  allegation  of  ownership  in  rela* 
tlon  to  real  property.    As  the  allegations  or- 
dinarily required  in  a  complaint,   or  even 
less,  may  be  sufficient  for  the  affidavit,  state- 
ments well-nigh    being   conclusions   of  law, 
may,  In  some  Instances,  suffice  for  the  af- 
fidavit    A    more   meager   allegation   In    a 
complaint  will  support  a  cause  of  action  after 
Jndgment  or  if  no  objection  is  made  before 
judgment,   than   if  attacked   by    demurrer 
Tbe  former  decisions  of  this  court  should 
not  be  construed  as  requiring  more  to  be  stat- 
ed in  the  affidavit  than  is  necessary  for  a 
caose  of  action  in  a  complaint,  and  an  al- 
legation in  the  nature  of  a  conclusion  of  law, 
which  Is   generally  deemed  sufficient  in  a 
pleading,  should  be  so  in  the  affidavit 

As  under  the  language  of  the  statute  the 
provision  is  in  the  alternative  that  It  shall 
appear  by  the  affidavit  or  a  verified  com- 
plaint "that  a  cause  of  action  exists  against 
the  defendant  in  respect  to  whom  the  serv- 
ice Is  to  be  made,  or  that  he  la  a  necessary 
or  VTOpex  party  to  the  action,"  there  Is  not 
the  same  necessity  for  stating  the  facts  con- 
stituting the  cause  of  action,  when  nothing  is 
sooght  to  be  recovered  specifically  against  the 
defendant,  as  in  this  case,  and  It  Is  shown 
that  he  is  Incidentally  a  necessary  or  proper 
party  in  an  Hction  between  others,  as  there 
would  be  if  It  were  sought  to  recover  directly 
from  tbe  defendant  on  •  whom  oonstructlTe 
service  is  made,  instead  of  to  have  him  In- 
doded  as  a  necessary  or  proper  party  be- 


he  has  in  the  property  some  snbseqneBt 
Interest  or  claim  whidi  It  is  Incumbent  on 
him  to  assert  Robinson  v.  Kind,  23  Nev. 
.'130,  47  Pac.  1,  977 ;  32  Cyc.  477.  Where  the 
complaint  sets  forth  a  cause  of  action  relat- 
ing to  real  etsate.  It  Is  generally  held  suf- 
ficient to  allege  that  the  other  defendants 
have  an  interest  or  claim  therein  which  Is 
subsequent  to  the  mortjiage,  lien,  or  right  of 
tbe  plaintur. 

In  Farmers'  &  Millers'  Bank  of  Milwaukee 
V.  Eldred,  20  Wis.  199,  the  court  said:  "The 
affidavit  for  publication  is  sufficient  It 
states  that  the  action  is  brought  to  foreclose 
a  mortgage,  and  that  the  defendants  [naming 
them]  in  respect  to  whom  service  Is  to  be 
made  'are  proper  parties  to  said  action,  and 
have  or  claim  a  lien  or  interest  in  the  afore- 
said property  by  virtue  of  judgments  which 
are  subsequent  to  the  mortgage  set  forth  in 
the  complaint ;  that  the  relief  demanded  by 
the  said  complaint  against  them  consists  In 
wholly  excluding  them,  the  defendants,  from 
any  Interest  or  lien  In  the  aforesaid  proper- 
ty; that  said  defendants  cannot  after  due 
diligence,  be  found  within  this  state.'  This 
shows  that  the  action  Is  brought  to  foreclose 
a  mortgage,  and  that  the  defendants  in 
respect  to  whom  service  by  publication  was 
sought  to  be  made  were  subsequent  incum- 
brancers." 

If  the  statement  In  the  affidavit  in  the  pres- 
ent case  that  W.  M.  Stokes,  trustee,  is  a  nec- 
essary party  defendant  in  this  cause  of  ac- 
tion, and  that  a  cause  of  action  exists  against 
him,  be  considered  as  conclusions  of  law, 
the  other  language  in  the  affidavit  and  more 
particularly  that  quoted,  indicating  that  the 
plaintiff  is  a  lien  claimant  and  assignee  of 
other  lien  claimants  against  the  property 
of  the  Nevada  Reduction  Company,  and  that 
the  appellant  claims  to  have  some  right  title 
or  Intwest  in  that  property,  and  that  this 
suit  is  brought  to  have  his  Interest  if  any. 
In  the  property  declared  subject  to  the  claims 
uf  the  plaintiff,  is  deemed  sufficient  to  support 
the  order  that  the  service  of  summons  be 
made  by  publication. 

In  Hamilton  v.  Barrlcklow,  96  Ind.  401,  an 
affidavit  was  held  stufficlent  which  stated 
"that  the  defendants  Charles  Hamilton  and 
Elizabeth  Hamilton  were  nonresidents  of 
the  state  of  Indiana ;  that  a  cause  of  action 
existed  against  them ;  that  they  were  neces- 
sary irartles  to  the  action ;  and  tliat  the  ac- 
tion was  in  relation  to  real  estate." 

In  Pratt  v.  Stone,  28  Nev.  370,  60  Pac.  514, 
we  held  that  an  affidavit  stating  that  a  com- 
plaint had  been  ffled  to  recover  a  sum  of 
money,  which  cause  of  action  was  fully  set 
forth  therein,  was  sufficient  to  authorize  the 
order  for  service  of  summons  by  publication, 
although  the  complaint  was  only  the  copy  of 
an  account  for  goods  sold  and  delivered. 

The  appellant  was  served  personally  out 
of  the  state  with  a  copy  of  the  summons  and 
unverified  complaint  alleging  the  cause  of 
action  more  in  detail,  and  had  an  opportunl- 
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ty  to  defend  upon  the  trial.  It  does  not  ap- 
pear that  he  was  prejudiced  by  the  order, 
as  he  might  have  been  If  the  service  of  sum- 
mons had  been  made  by  publication,  and  he 
had  been  without  notice  of  the  action  until 
after  the  trial  and  entry  of  Judgment 

We  think  the  district  court  was  correct  in 
the  conclusion  that  the  facts  stated  In  the 
afladavlt  for  publication  of  summons  were 
sufficient;  and,  as  the  only  objection  is  In 
that  regard,  the  judgment  and  the  ord*r  re- 
fusing to  quash  service  is  affirmed. 

NORCROSS  and  McOARBAN,  JJ.,  concur. 


BYRAN  V.  CITY  OF  SPARKS.    (No.  2,0180 
(Supreme  Court  of  Nevada.    Jan.  3,  1914.) 

1.  LiCENSBS  (I  15*)— Travkuno  Satbsmkn— 
Statutes. 

Rev.  Laws,  {  3879,  providing  that  after 
April  1,  1907,  no  city  should  impose  or  collect 
any  license  or  tax  upon  any  traveling  salesman 
selling  goods  of  a  manufacturer  or  dealer  hav- 
ing a  factory  or  store  in  this  state,  was  enacted 
to  give  the  same  exemption  to  traveling  sales- 
men of  manufacturers  or  jobbers  in  the  state 
as  is  enjoyed  by  similar  employes  of  principals 
in  other  states  who  cannot  be  taxed  by  reason 
of  the  conunerce  clause  of  the  federal  Constitu- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Licenses, 
Cent  Dig.  §§  30-36;    Dec.  Dig.  {  16.*] 

2.  Licenses   (i  15*)— Occupation  ob  Busi- 
ness—' 'Retail'  '— "Retaileb." 

Rev.  Laws,  {  3879,  provides  that  no  city 
shall  impose  or  collect  any  license  from  any 
traveling  salesman  employed  by  any  manufac- 
turer, wholesaler,  or  jobber,  whose  factory  or 
store  is  located  in  the  state.  An  ordinance  im- 
posed a  quarterly  license  of  $15  per  quarter 
upon  one  engaged  in  retailing  ^oods  other  than 
from  a  fixed  place  of  business  in  the  city.  De- 
fendant, whose  place  of  business  in  the  state, 
was  outside  the  city,  manufactured  and  com- 
pounded spices,  extracts,  vinegar,  and  solicited 
orders,  and  sold  to  restaurants,  hotels,  etc., 
in  the  city  other  kinds  of  groceries,  such 
as  coffee,  sugar,  etc.,  in  small  and  large 
quantities,  in  broken  and  unbroken  packages. 
Held  that,  although  exempt  from  paying  the 
license  pertaining  to  the  salesmen  of  resident 
manufacturers,  defendant  was  a  retailer,  and 
as  Buch  was  required  to  pay  the  license ;  the 
word  "retail"  meaning  to  sell  in  small  parcels, 
and  not  in  gross,  to  sell  in  broken  parts,  and 
in  small  lots  or  parcels,  rather  than  in  bulk, 
and  the  word  "retailer"  meaning  one  who  re- 
tails or  sells  goods  in  small  quantities  or  par- 
cels. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  H  30-35 ;    Dec.  Dig.  {  15.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6103,  6194;  vol.  8,  p.  7780;  vol.  7, 
pp.  6195^  6196.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;  CChomas  F.  Moran,  Judge. 

Action  by  F.  R.  Byran  against  the  City  of 
Sparks.  Judgment  for  plaintifr,  and  defend- 
ant appeals.    Reversed. 

Lewers  &  Henderson  and  W.  L.  Hacker,  all 
of  Reno,  for  appellant.  James  Glynn,  of  Re- 
no, for  respondent. 


TALBOT,  C.  J.  Respondent  brought  this 
action  to  recover  nine  quarterly  license  pay- 
ments made  by  him  to  the  dty  of  Spatta, 
which  he  alleges  were  made  under  protest 
He  obtained  judgment  In  the  district  court 
and,  from  an  order  denying  a  motion  for  a 
new  trial,  the  dty  has  appealed. 

Respondent  owned  a  place  of  business  just 
outside  the  dty  of  Sparks,  and  there  manu- 
factured and  compounded  spices,  extracts, 
vinegar,  and  other  articles  used  in  the  gro- 
cery trade.  Also,  acting  as  his  own  sales- 
man, he  soUdted  orders  In  Sparks,  and 
bought  and  sold  to  restaurants,  hotels,  bak- 
eries, and  confectioners  other  Idnds  of  gro- 
ceries, such  as  coffee,  tea,  rice,  sugar,  cheese, 
bacon,  eggs,  and  olive  oil.  These  sales  were 
made  in  small  or  large  quantities,  and  in 
broken  and  unbroken  packages,  and  it  does 
not  appear  to  be  disputed  that  he  fiUed  any 
order  given  him  by  these  customers,  no  mat- 
ter how  small  the  quantity. 

During  the  time  that  he  carried  on  the 
business  and  paid  the  license,  the  following 
ordinance  was  In  force  in  the  dty  of  Sparks: 
"Every  person,  firm,  association  or  corpora- 
tion (other  than  Itinerant  vendors),  engaged 
in  the  business  or  occupation  of  selling  or 
disposing  of  at  retail,  for  a  commission  or 
otherwise,  or  in  any  manner  other  than  at  a 
fixed  place  of  business  in  the  dty  of  Sparks, 
any  goods,  wares,  merchandise,  Jewelry,  diy 
goods,  meats,  cigars,  tobacco,  fruit  vegeta- 
bles, or  any  products  of  the  farm  (except  as 
hereinafter  provided),  shall  first  obtain  a 
quarterly  license  from  said  dty  to  carry  on 
such  business  or  occupation,  and  shall  pay 
therefor  fifteen  dollars  per  quarter." 

[1]  Before  he  began  paying  a  license,  he 
appeared  before  the  dty  council  and  protest- 
ed against  being  required  to  pay,  claiming 
that  he  was  exempt  under  the  following  pro- 
visions of  the  act  of  March  29,  1907: 

"Section  1.  On  and  after  the  first  day  of 
April,  1007,  it  shall  be  unlawful  for  any  coun- 
ty, city  or  town  to  impose  or  collect  any  license 
or  tax  upon  or  from  any  drummer  or  travel- 
ing salesman  employed  by,  and  selling  the 
goods  of,  any  manufacturer,  compounder, 
wholesaler  or  jobber  whose  factory  or  store 
is  located  in  Nevada. 

"Sec,  2.  The  provisions  of  section  one  of 
this  act  shall  not  apply  to  peddlers  or  huck- 
sters." 

Rev.  Laws,  IS  3879,  3880. 

It  was  the  contention  of  respondent  that 
he  was  the  traveling  salesman  for  himself,  a 
"manufacturer,  compounder,  wholesaler  and 
jobber."  The  dty  claimed  that  he  was  also 
a  retailer,  because  he  sold  his  goods  direct 
to  consumers.  In  broken  packages,  and  that 
consequently  he  must  pay  the  license. 

Evidently  the  statute,  quoted  was  passed 
for  the  purpose  of  exempting  from  the  pay- 
ment of  license  traveling  salesmen  employed 
by  and  selling  the  goods  of  manufacturers. 
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compooiiders,  wholesalers,  or  jobbers  haTlng 
factories  or  stores  in  this  state,  so  that  they 
might  be  exempted  tn  common  with  the 
traTellng  salesmen  of  manufacturers  and 
wholesalers  in  other  states  who,  as  held  at 
different  times  by  this  court  and  the  Supreme 
Court  of  the  United  States,  cannot  be  taxed 
by  the  state,  owing  to  the  provision  of  the 
federal  Constitution  conferring  upon  Con- 
gress the  regulation  of  interstate  commerce. 
Ei  parte  Rosenblatt,  19  Nev.  439,  14  Pac. 
208,  3  Am.  St  Rep.  901;  Ex  parte  Stoddard, 
85  Nev.  504,  181  Pac.  133;  Norfolk  Ry.  Co. 
T.  Sims,  191  U.  8.  441,  24  Sup.  Ct.  161,  48 
L.  Ed.  254;  State  t.  Bayer,  34  Utah,  257, 
97  Pac.  129,  19  L.  R.  A.  (N.  S.)  297. 

[2]  Conceding  that  respondent  was  entitled 
to  tile  exemption  from  the  payment  of  the 
license  which  pertains  to  resident  and  non- 
resident manufacturers,  compounders,  whole- 
salers, and  Jobbers,  It  is  apparent  that,  in 
addition  to  these  lines  of  business,  by  pur- 
chasing groceries,  and  selling  them  In  small 
quantities  and  broken  packages,  differently 
from  wholesalers,  he  acted  as  a  retailer,  and 
as  such  was  required  to  pay  the  license,  the 
same  as  other  retailers. 

In  McArthur  t.  State,  69  Ga.  446,  the 
court  said:  "BouTler  defines  the  meaning  of 
the  word  'retail'  to  be  to  sell  in  small  par- 
cels, and  not  in  gross.  And  it  is  so  defined 
by  Worcester,  Webster,  and  others  who 
have  given  their  time  and  study  to  the  mean- 
ing of  words.  Under  our  law,  words  are  to 
be  given  their  usual  and  ordinary  significa- 
tion ;  to  retail,  then,  is  to  sell  in  small  quan- 
tities or  parcels."  Other  decisions  adhere 
to  this  definition.  Bridges  t.  State,  37  Ark. 
226;  Harris  T.  Council,  28  Ala.  579;  Koenlg 
V.  State,  33  Tex.  Cr.  R.  367,  26  S.  W.  835, 
47  Am.  St  Rep.  35. 

In  Campbell  v.  aty,  40  Kan.  654,  20  Paa 
493,  the  court  said :  "A  'merchant'  ia  defined 
to  be  'one  who  traffics  or  carries  on  trade; 
one  who  buys  goods  to  sell  again;  one 
who  la  engaged  in  the  purchase  and  sale  of 
goods.'  A  'retailer'  is  defined  to  be  'one 
who  sells  goods  by  small  quantities  or  par- 
cels.' 'Goods,'  as  used  tn  this  definition,  in- 
dnde  wares,  commodities,  and  chattels.  We 
have  no  doubt  but  that  a  lumber  dealer  is 
included  in  the  ordinary  sigDlflcation  of 
both  a  merchant  and  retailer." 

In  Markle  t.  Akron,  14  Ohio,  691,  it  Is 
said:  "But  to  retail  Is  to  dispose  of  In 
small  quantitlea.  *  *  *  It  may  be  a  dis- 
tribution of  a  whole  into  parcels." 

34  Gyc.  p.  1685,  defines  "retailer"  as: 
"One  who  sells  goods  by  small  quantities  or 
parcels;  one  who  deals  in  merchandise  in 
smaller  quantities  than  he  buys,  generally 
with  a  rlew  to  profit" 

In  State  v.  Lowenhaught,  11  Lea  (Tenn.) 
15,  the  court  said:  "We  take  it  what  is 
meant  by  retailing  is  selling  by  small  quan- 
tities, to  suit  customers,  articles  which  are 


bought  in  larger  amounts  generally.  Now 
one  who  sells  in  this  way,  or  whose  business 
is  so  to  sell,  is  a  retail  dealer ;  one  who  sells 
by  the  nature  of  his  business  in  gross,  and 
not  by  the  small  quantity  or  parcel,  to  con- 
sumers is  a  wholesale  dealer.  While  these 
definitions  may  not  include  all  the  elementa 
In  detail  of  either  character  of  dealer,  they 
go  far  enough  for  the  decision  of  this  case." 

In  State  V.  Hawkins,  91  N.  C.  626,  the 
court  said:  "To  'retail'  means,  generally,  to 
sell  by  small  quantities,  In  broken  parte,  in 
small  lota  or  parcels,  not  in  bulk.  There  is 
nothing  in  the  statute  that  goes  to  show  this 
term  is  used  in  any  restricted  or  limited 
sense,  or  that  it  does  not  Imply  any  retail- 
ing, either  rightful  or  wrongful." 

In  Osborn  t.  Holmes,  9  Pa.  333,  defendant, 
was  engaged  in  the  manufacture  and  sale  of 
hate  and  caps,  and  also  sold  articles  of  do- 
mestic manufacture  in  an  amount  less  than 
11,000  per  year.  He  was  held  to  W  liable 
for  the  payment  of  the  Ucense  required  for 
selling  articles  in  an  amount  less  than  that 
sum. 

As  it  would  make  no  difference  in  the  re- 
sult of  the  action,  it  is  unnecessary  to  deter- 
mine whether,  under  the  facts  shown,  the  li- 
cense was  in  law  paid  under  protest,  a  ques- 
tion regarding  which  extended  consideration 
has  been  given  In  the  briefs. 

The  Judgment  of  the  district  court  is  re- 
versed. 

NORCROSS  and  McCARRAN,  JJ.,  concur. 


HENRY  GOLD  MINING  CO.  t.  HENRT. 
(Supreme  Court  of  Idaho.    Dec.  18,  1913.) 

1.  COSFOKATIONS      (f      29»)— Oboawization— 
Right  to  Attack. 

Individuals  cannot  in  collatteral  suits  avail 
themselves  of  any  defects  in  the  organization 
of  a  corporation.  This  may  be  done  only  by  the 
power  creating  them  in  a  direct  proceeding  In- 
stituted for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §i  77-79,  250i;    Dec.  Dig.  {  29.*) 

2.  CoBPOoATioNs    ({   29*)  —  OaaANizAnoK — 
Right  to  Attack. 

A  person  who  has  been  Instrumental  in 
the  formation  of  a  corporation  and  who  has  con- 
tracted with  the  corporation  with  full  knowledge 
of  its  transactions  is  not  in  a  position  to  contest 
the  legality  of  its  formation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  77-79,  2504;    Dec.  Dig.  {  29.*] 

3.  COBFOKATIOlf S    (J    30*)    —   CONTBAOT    WITH 

Pbomotbbs— SPECino  Pkbfobmanoe. 

Where  four  promoters  made  an  agreement 
to  form  a  corporation,  and  after  the  corpora- 
tion was  formed  became  its  sole  stockholders,  of- 
ficers, and  directors,  and  made  contracts  and 
transacted  business  on  behalf  of  the  corpora- 
tion relating  to  a  contract  previously  entered 
into  between  the  promoters,  and  had  knowledge 
of  the  transactions  which  preceded  the  forma- 
tion of  the  corporation  and  the  contract  that 
the  promoters  made  prior  to  the  organization 
of  the  corporation,  and  this  knowledge  was  im- 
putable  to  the  corporation  when   they  became 
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stockholders,  officen,  and  directors,  and  the  ev- 
idence shows  that  the  corporation  by  its  acts 
and  conduct  has  adopted  and  ratified  the  agree- 
ment made  bj  the  promoters  before  the  corpo- 
ration was  oreanized,  and  the  corporation 
brings  suit  against  one  of  the  promoters  who 
has  not  fully  complied  with  his  contract  entered 
into  as  a  part  of  the  promoters'  arrangement, 
the  plaintiff,  the  corporation,  has  a  legal  cause 
of  action  and  may  sue  for  specific  performance 
of  the  contract 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  |i  97-100;    Dec.  Dig.  |  80.*] 

4.  Apfkai.  AMD  Bbbob  d  1010*)— Vbbdiot— 

Etidkncb. 

Where  it  is  shown  by  the  record  that  the 
evidence  in  the  ease  is  conflicting,  and  the  opin- 
ion of  this  court  Is  that  there  is  substantial  ev- 
idence supporting  the  findings  of  the  trial  court, 
this  court  will  not  reverse  the  judgment  on  the 
ground  that  the  evidence  does  not  support  the 
findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cfent  Dig.  |g  3979-3982,  4024;  Dec.  Dig. 
S  1010.*] 

Appeal  from  District  Court,  Bonner  Coun- 
ty; Jolm  If.  Flynn,  Judge. 

Action  by  the  Henry  Gold  Mining  Com- 
pany, 8  corporation,  againat  S.  E.  Henry, 
for  specific  performance  of  the  contract 
From  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Herman  H.  Taylor,  of  Sandpolnt,  for  ap- 
pellant G.  H.  Hartin  and  Peter  Johnson, 
both  of  Sandpolnt  for  respondent 


STEWART,  J.  This  is  an  action  for  tbe 
specific  performance  of  a  contract  to  convey 
to  plaintiff  an  undivided  one-fourth  inter- 
est In  and  to  tbe  Boston,  Chicago,  and  Minne- 
apolis mining  claims  located  in  the  Pend 
d'OrelUe  mining  district,  Bonner  coonty, 
Idaho,  and  to  compel  the  defendant  to  make 
conveyance  to  the  plaintiff  of  such  Interest 
Tbe  facts  are  as  follows:  That  on  January 
15,  1909,  tbe  defendant  Henry  Biser,  B.  E. 
Fry,  and  Frank  Zimmerman  entered  into  an 
agreement  for  the  formation  of  a  corporation 
under  the  laws  of  Idaho  for  tbe  purpose  of 
taking  title  to  said  one-fourth  Interest  in 
said  three  mining  claims  and  seven  other 
mining  claims,  for  the  purpose  of  procuring 
money  with  which  to  develop  the  same.  That 
It  was  agreed  by  each  of  said  parties  that 
be  would,  and  be  did,  subscribe  for  10,000 
shares  of  the  capital  stock  of  the  corporation. 
That  it  was  agreed  between  defendant  and 
Riser,  who  owned  jointly  the  seven  claims 
known  as  the  Washington,  Oregon,  Idaho, 
Iowa,  Colorado,  California,  and  Arizona  that 
they  would  convey  to  the  corporation,  when 
formed,  all  their  interest  In  the  seven  claims 
last  mentioned,  and  that  It  was  agreed  by  the 
defendant  that  he  would  convey  to  the  corpo- 
ration when  formed  his  undivided  one-fourth 
Interest  in  the  Boston,  Chicago,  and  Minne- 
apolis mining  claims,  and  it  was  agreed  that 
the  corporation  when  formed  should  issue  to 
Riser  300,000  shares  of  the  capital  stock  of 


said  corporation  and  to  defendant  300,000 
shares  of  the  capital  stock  of  tbe  corpora- 
tion in  payment  for  the  conveyance  to  the 
corporation  of  the  mining  claims  aforesaid 
and  the  interest  of  the  said  parties  therein. 
Thereafter  a  corporation  was  formed  by 
the  execution  of  articles  of  IncorporatloD 
January  30,  1009,  by  tbe  filing  thereof  Feb- 
ruary 8,  1909,  and  tbe  Issuance  of  a  certifi- 
cate of  Incorporation  by  tbe  state  of  Idaho 
February  26,  1909.  That  said  oorjmratlon 
was  organized  with  a  capital  stock  of 
1,000,000  shares  of  the  par  value  of  ten  cents 
each.  That  upon  the  completion  of  the  or- 
ganization of  the  corporation  and  the  mak- 
ing of  the  agreement  referred  to  in  this  opin- 
ion. Fry,  Zimmerman,  and  Riser  transferred 
and  released  to  the  corporation  all  their 
rights  which  they  had  acquired  under  the 
agreement  heretofore  referred  to,  and  the 
corporation  ratified  and  adopted  the  same. 
That  Fry,  Henry,  Zimmerman,  and  Riser 
suWirlbed  to  the  capital  stock.  That  the 
corporation  Issued  to  Riser  300,000  shares  for 
bis  Interest  in  the  seven  mining  claims  above 
mentioned,  and  to  the  defendant  300,000 
shares  of  its  capital  stock  In  payment  for  bis 
interest  in  the  ten  mining  claims  above  men- 
tioned, and  that  by  compliance  by  the  plain- 
tiff with  tbe  agreement  the  plaintiff  became 
the  owner  of  tbe  undivided  one-fourth  inter- 
est in  the  Boston,  Chicago,  and  Minneapolis 
mining  claims.  That  Riser  and  Henry  con- 
veyed to  tbe  corporation  their  Interest  in  the 
Washington,  Oregon,  Idaho,  Iowa,  Colorado, 
California,  and  Arizona  mining  claims  by 
deeds,  executed  Mar<ih  4,  1909,  and  August 
25,  1909. 

Tbe  complaint  filed  in  the  case  sets  forth 
practically  tbe  facts  above  mentioned,  but 
the  same  was  not  verified.  The  defendant 
filed  a  general  denlaL  The  case  was  tried  to 
the  court  upon  tbe  evidence.  Findings  of 
fact  and  conclusions  of  law  were  made,  and 
a  decree  entered  in  favor  of  tbe  plaintiff, 
that  the  plaintiff  is  tbe  owner  in  fee  simple 
of  an  undivided  one-fourth  interest  in  and 
to  tbe  mining  claims  situated  in  the  Pend 
d'Oreille  mining  district  in  Bonner  county, 
Idaho,  to  wit  the  Boston,  Chicago  and  Min- 
neapolis, located  about  3^  miles  north  of 
the  town  of  Hope,  in  Bonner  county,  Idaho; 
the  adjoining  claims  being  the  Colorado  and 
Iowa  on  the  north,  and  the  Washington  and 
Oregon  on  the  south.  It  was  also  command- 
ed that  tbe  defendant  convey  to  the  plain- 
tiff such  undivided  one-fourth  interest  In 
and  to  said  mining  claims  by  a  deed  sofli- 
cient  in  law  to  transfer  to  tbe  plaintiff  tbe 
defendant's  title  thereto,  and  such  title  as  be 
had  on  the  30tb  day  of  January,  1009,  within 
30  days  from  the  date  of  the  decree;  and 
it  was  ordered  ttiat,  it  the  defendant  failed 
to  execute  and  deliver  such  conveyance  with- 
in the  time  limited,  then  the  derk  of  the 
court  Robert  S.  McCrea,  was  authorized  and 
empowered  to  execute  and  deliver  such  con- 
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Teyance  in  the  name  and  tor  and  on  behalf 
of  the  defendant  Then  follows  a  proTlalon 
that  the  title  Is  establlahed  and  qoleted  In 
the  plaintiff,  and  that  the  defendant  and 
all  persons  claiming  by,  throngh,  or  nnder 
him  are  debarred  and  estopped  from  claim- 
ing any  right,  title,  or  interest  thereto.  It 
la  also  ordered  that  plaintiff  recover  costa 
[1]  The  first  error  assigned  and  nrged  as 
ground  for  reversing  this  case  Is  that  the  cor- 
poration, the  Henry  Gold  Mining  Company, 
was  not  organized  according  to  the  laws  of 
the  state.  The  record  shows  that  the  law 
was  compiled  with  and  that  a  certificate 
from  the  Secretary  of  State  was  Issued  to 
ae  respondent  showing  that  the  Henry 
Gold  Mining  Company  had  filed  its  articles 
of  Incorporation  in  due  form.  It  also  ai>- 
peara  from  the  record  that  Henry,  after  the 
organization  of  the  company,  purchased 
stock  and  executed  deeds  to  it,  and  acted  as 
a  stockholder,  member  of  the  board  of  direc- 
tors, and  secretary  of  the  company,  and  was 
Its  legal  advisor  and  contracted  with  the 
corporation. 

This  court,  in  the  case  of  Boise  City  Canal 
Co.  V.  Plnkham,  1  Idaho,  790,  held  that  in- 
diriduals  cannot  In  collateral  suits  avail, 
themselves  of  any  defects  in  the  organisation 
of  a  corporation;  that  this  may  be  done 
only  by  the  powers  creating  the  corporation 
In  a  direct  proceedtng  Instituted  for  that 
purpose.  This  rule  Is  considered  In  10  Cyc. 
259,  where  the  authorities  are  cited  upon 
both  sides.  In  onr  judgment,  the  better  rea- 
soning is  the  rule  above  stated.  See  dark 
ft  Marshall  on  Corporations,  voL  1,  H  8&-256. 
[2]  In  the  case  of  Pittsburg  Mining  Co.  ▼. 
Spooner,  74  Wis.  807,  42  N.  W.  269,.  17  Am. 
St  Rep.  149,  It  was  held  that  a  person 
who  had  been  Instmmental  in  the  formation 
of  a  corporation  and  who  has  contracted 
with  the  corporation  with  full  knowledge  of 
Its  transactions  Is  not  in  a  position  to  contest 
the  legality  of  its  formation. 

[4]  The  next  objection  relied  upon  by  the 
appellant  is  that  the  evidence  does  not  sns- 
tain  the  finding  wherein  the  court  found  that 
the  defendant  entered  into  an  oral  or  any 
agreement  with  Fry,  Riser,  and  Zimmerman 
to  convey  his  undivided  one-fourth  interest 
in  the  Boston,  Chicago,  and  Minneapolis 
mining  claims  to  the  corporation. 

The  evidence  in  this  case  Is  voluminous, 
and  from  a  consideration  of  the  same  it  is 
perfectly  clear  that  the  evidence  is  confiict- 
ing;  but  our  opinion  is  that  it  could  serve 
no  purpose  to  analyze  this  evidence  and  state 
the  particular  facts  upon  which  it  is  in  con- 
flict Inasmuch  as  we  are  of  the  opinion  that 
there  is  substantial  evidence  supporting  the 
contention  of  the  respondent  The  trial 
court  made  findings  upon  the  questions  con- 
tended for  in  this  alleged  error,  and  such 
findings  are  In  favor  of  the  respondent,  and 
^e  are  satisfied  tliat  the  court  committed 
no  error  in  so  finding.  Salisbury  v.  Spof- 
(ord.  22  Idaho,  393,  126  Pac.  400;  Wheeler 


V.  Ollmore,  etc.,  Ry.  Co.,  23  Idaho,  479,  130 
Pac.  801. 

[3]  The  third  assignment  of  error  is  that 
the  evidence  is  insufficient  to  sustain  the 
finding  of  the  court  that  the  coipo];atlon  did 
organize  or  was  duly  or  In  any  manner  In- 
formed of  the  terms,  conditions,  or  provisions 
of  any  agreement  or  adopted  the  same  for 
the  conveyance  to  the  corporation  of  the  one- 
fourth  Interest  in  the  Boston,  Chicago,  and 
Minneapolis  mining  claims,  or  that  the  de- 
fendant received  or  accepted  300,000  shares 
of  the  capital  stock  in  payment  for  said  in- 
terest or  that  the  plaintiff  has  paid  the  de- 
fendant any  compensation  for  said  interest 
or  has  become  the  owner  of  the  same  at  all. 

In  answer  to  this  alleged  error,  we  have 
heretofore  considered  the  validity  of  the  or- 
ganization of  the  respondent  The  remain- 
der of  the  assignment  of  error  deals  with  the 
question  of  the  right  of  the  corporation  to 
ratify  or  adopt  the  acts  of  the  promoters 
made  in  its  behalf  prior  to  its  formation,  and 
whether  or  not  the  plaintiff  is  entitled  to 
maintain  tills  action  against  the  defendant 
The  four  promoters  entered  Into  the  prelimi- 
nary agreement  for  the  formation  of  the  cor- 
poration, and  after  the  corporation  was  form- 
ed because  its  sole  stockholders  and  its  of- 
ficers and  directors,  and  we  are  of  the  opin- 
ion that  after  the  corporation  was  formed 
these  four  promoters  and  stockholders  and 
officers,  when  they  acted  and  made  contracts 
and  transacted  business  on  behalf  of  the 
corporation  relating  to  the  contract  previous- 
ly entered  into  between  the  promoters,  had 
fall  knowledge  of  all  of  the  transactions 
which  preceded  the  formation  of  the  corpora- 
tion and  the  contract  that  the  promoters 
made  prior  to  the  organization  of  the  cor- 
poration, and  tliat  this  knowledge  was  im- 
putable to  the  corporation  when  they  be- 
came Its  stockholders,  ofitcers,  and  directors. 
The  record  clearly  shows  tlils  to  be  a  case 
where  a  corporation  itself,  by  its  acts  and 
conduct  after  adopting  and  ratifying  the 
agreement  made  by  the  promoters,  is  seeking 
to  enforce  that  contract  in  court  against 
one  of  the  promoters  who  has  not  fully  com- 
piled with  his  contract  entered  into  as  a  part 
of  the  promoters'  arrangement 

The  articles  of  incorporation  clearly  pro- 
vide that  "the  purpose  for  which  it  Is  form- 
ed are  to  carry  on  the  business  of  mining 
for  gold,  sliver,  copper,  lead,  and  other  min- 
erals, buying  and  selling  mining  properties, 
and  doing  a  general  mining  business."  The 
articles  of  Incorporation  place  no  limitation 
upon  the  right  of  the  corporation  to  contract, 
and  there  is  nothing  In  such  articles  which 
limits  the  corporation  to  any  particular 
method  of  entering  into  contracts. 

It  is  a  general  rule  announced  by  the  au- 
thorities dealing  with  corporations,  relating 
to  the  laws  of  various  states,  that  a  corpora- 
tion may,  in  most  states,  ratify  or  adopt  a 
contract  made  by  its  promoters  before  Incor- 


Digitized  byLjOOQlC 


526 


137  PACIFIC  BBPOETEB 


(Idaho 


poratloo,  and  thus  become  liable  thereon; 
it  may  also  acquire  the  right  to  enforce  the 
same.  By  such  ratification  or  adoption  it 
makes  the  contract  its  own,  and  may  sue 
thereon  in  its  own  name.  Where  a  contract 
by  the  promoters  of  a  corporation  with  the 
owner  of  land,  under  which  the  latter  agrees 
to  sell  the  land  to  the  corporation  when  or- 
ganized, is  adopted  by  the  corporation,  it 
may  sue  for  specific  performance.  Clark  & 
Marshall  on  Corporations,  vol.  1,  p.  315.  See, 
also.  Cook  on  Corporations  (dtb  Ed.)  i  707, 
p.  2406. 

We  also  dte  in  support  of  the  general  rule 
announced  above  the  following  cases:  Pax- 
ton  CatUe  Co.  v.  First  Nat  Bank,  21  Neb. 
621,  33  N.  W.  271,  69  Am.  Bep.  852;  Low  v. 
BaUroad  Co.,  45  N.  H.  370;  Whitney  t. 
Wyman,  101  C.  S.  392,  26  L.  Ed.  1050. 

A  case  rery  similar  to  the  case  now  being 
considered  is  the  case  of  Scadden  Oold  Min. 
Co.  ▼.  Scadden,  121  CaL  33,  53  Pac.  440.  In 
the  latter  case  the  court  quotes  from  Battelle 
V.  Pavement  Co.,  87  Minn.  89,  33  N.  W.  327, 
the  following:  'There  can  be  no  difCerence 
between  its  making  a  contract  by  adopting 
an  agreement  originally  made  in  advance  for 
it  by  promoters,  and  its  making  an  entirely 
new  contract"  Cbater  v.  Befinlng  Co.,  19 
Cal.  219. 

In  this  contention,  as  to  the  right  to  main- 
tain the  action,  we  call  attention  to  the  fol- 
lowing cases:  Shorb  v.  Beaudr}',  56  Cal. 
450;  Hunt  V.  Davis,  186  Cal.  31,  66  Pac. 
957;  Wall  v.  Niagara  Mln.  &  Smelt  Co.,  20 
Utah,  474,  69  Pac.  399.  This  latter  case  is 
very  lengthy,  but  it  clearly  states  the  rule 
of  law  relating  to  ratiflcatton  and  adoption 
of  contracts  of  promoters. 

In  the  case  of  Valley  Lumber  Co.  v.  Mc- 
Gilvery,  16  Idaho,  338,  at  page  367,  101  Paa 
94,  at  page  104,  this  court  had  under  con- 
sideration a  transaction  between  the  vice 
president  of  the  plalntift  and  the  defend- 
ant, fuU  knowledge  of  which  was  shown 
by  the  president  and  general  manager  and 
secretary,  who  were  all  members  of  the  board 
of  directors,  and  the  court  in  the  opinion 
says:  "The  record  shows  that  appellant  did 
ratify  it  [the  transaction]  by  remaining  silent 
about  the  matter  for  several  months  after 
it  had  full  knowledge  of  all  the  facts.  It 
was  then  too  late  to  repudiate  it  Appellant 
seeks  now  to  ratify  the  contract  so  far  as 
it  favors  them  and  repudiate  it  so  far  as  it 
does  not  accord  with  its  interests.  Thia  ap- 
pellant will  not  be  permitted  to  do.  Honesty 
and  fair  dealing  require  the  corporation  to 
stand  by  the  contract  *  *  *  or  repudiate 
it  in  toto." 

This  court  also,  in  the  case  of  Mantle  v. 
Jack  Walte  Mining  Co.,  135  Pac.  863,  lays 
down  the  rule  that  a  promoters'  agreement 
may  be  ratified  by  the  acts  and  conduct  of 
the  corporation  after  it  comes  into  existence. 

Other  errors  are  assigned  wherein  counsel 


for  appelant  objected  to  certain  testimooy, 
but  we  find  no  merit  in  the  contention.  We 
find  no  error  in  the  trial  court's  findings 
or  the  judgment. 

The  Judgment  is  affirmed.    Costs  awardea 
to  respondent 

SULLIVAN,  J.,  concurs.    AILSHIB3,  C  3., 
concurs  in  conclusion. 


PETEBSON  V.  MEBBirr  et  al. 
(Supreme  Court  of  Idaho.    Dec.  17,  1913.) 

1.  Falsi  Iicpbisonubnt  ({  12*)— ExKcmon 

— COMICITMENT— JUBTinCATION    BY   OfRCKB. 

Under  the  provisions  of  section  2035,  Rev. 
Codes,  a  sberifC  or  other  ministerial  officer  ii 
justified  in  the  execution  of  all  process  and  or- 
ders regular  on  their  face  and  iasaed  by  a  court 
of  competent  jurisdiction,  notwithstanding  any 
defects  which  may  have  occurred  in  the  pro- 
ceedings upon  which  they  were  issued. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Dec  Dig.  {  12.*] 

2.  Fai^se  Ikpbisoniiknt  ({   12*)— BSxKccrtiON 
—  CoMKiiKXNT  —  Justification    by    Owi- 

OEB. 

Where  a  court  of  competent  criminal  jnris- 
diction  arraigned  a  prisoner  on  an  information 
charging  violation  of  the  prohibitory  liqnor 
laws  of  the  state,  and  the  defendant  pleaded 
guilty  thereto,  and  the  court  announced  a  judg- 
ment of  fine  and  imprisonment  against  the  pris- 
oner and  made  and  entered  a  judgment  and 
caused  a  remittitur  to  issue,  and  thereafter, 
and  before  the  delivery  of  the  remittitur  to  the 
officer  and  upon  payment  by  the  defendant  of 
the  fine  and  costs,  suspended  the  sentence  of 
imprisonment  and  ordered  the  prisoner  dis- 
charged, and  thereafter  directed  the  clerk  to  ia- 
Bue  the  remittitur  to  the  sheriJE.  and  the  sheriff 
received  the  same  and  served  it  upon  the  de- 
fendant and  arrested  him  and  imprisoned  him 
in  the  county  jail  under  such  commitment,  and 
the  prisoner  was  thereafter  discharged  on  writ 
of  habeas  corpus  and  sued  the  officer  for  false 
imprisonment,  held,  that  the  commitment  being 
regular  on  its  face  and  having  issued  irom  a 
court  of  competent  jurisdiction,  was  a  protec- 
tion and  justification  to  the  officer,  and  that 
such  officer  is  not  liable  in  damages  for  false 
imprisonment 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment Dec.  Dig.  {  12.*] 

3.  False  Imprisonment— ExKCunoN  oi  Pbo- 

CISS— JUBIinOATION    BT    OFFICES. 

Where  a  sheriff  acts  under  process  fair  and 
regular  on  its  face,  which  is  issued  from  a  tri- 
bunal having  jurisdiction  of  the  person  and 
subject-matter,  and  arrests  the  person  against 
whom  such  process  has  issued  and  obeys  the 
directions  and  mandates  thereof,  he  is  not  lia- 
ble for  false  imprisonment  even  though  irregu- 
larities were  committed  or  the  process  was  ob- 
tained or  sued  out  in  the  first  place  wrongfully, 
fraudulently,  or  unlawfully. 

Appeal  from  District  Court  Bonner  (boun- 
ty;  John  IC  Flynn,  Judge. 

Action  by  Chris  Peterson  against  Andrew 
Merritt  and  others,  for  damages  for  false 
imprisonment  From  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

F.  Mi.  Molyneux,  of  Sandpoint,  for  appel- 
lant E.  W.  Wheelan,  of  Sandpoint  for  re- 
spondents. 


•For  other  cases  see  same  topic  and  section  NUUBER  in  Dec  Dig.  *  Am.  Dig.  Kejr-No.  Series  *  Rep'r  lodezei 
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AILSHIE,  C.  J.   Tbls  action  was  institated 
to  recover  damages  for  false  Imprisonment. 
Respondent  Merrltt  was  sberiff  of  Bonner 
county,  and  the  Fidelity  &  Deposit  Company 
was  surety  on  bis  official  bond.    The  appel- 
lant was  taken  Into  custody  under  process 
Issned  out  of  the  district  court  In  and  for 
Bonner  county,  and  was  held  in  custody  by 
the  respondent  as  sherlfT  of  the  county.    The 
appellant   was   subsequently   released  on  a 
vrlt  of  habeas  corpus  sued  out  In  this  court. 
Id  re  Peterson,  19  Idaho,  433, 113  Pac.  729,  33 
1.  R.  A.  (N.  S.)  1067.     Appellant  was  dis- 
charged by  the  Judgment  ot  this  court  on 
the  ground  that  he  was  being  unlawfully  de- 
tained. In  that  the  trial  court  had  exceeded 
its  Jnrlsdlction  in  ordering  the  appellant  im- 
prisoned after  he  had  complied  witb  a  for- 
mer order  and  Judgment  of  the  trial  court. 
It  appears,  as  will  be  seen  from  an  exam- 
ination of  the  statement   contained  in  the 
Peterson  Case  (19  Idaho,  433, 113  Pac.  729,  33 
L.  B.  A.  [N.  8.]  1067),  that  Peterson  pleaded 
gollty  to  the  charges  contained  in  two  Infor- 
mations filed  against  him  In  the  district  court 
of  Bonner  county,  wherein  he  was  accused 
of  rlolations  of  the  local  option  law  which 
was  then  In  force  in  Bonner  county.     The 
court  bad  pronounced  sentence  against  the 
defendant  in  each  of  those  cases;    in  one 
that  be  be  Imprisoned  In  the  ooun^  Jail  of 
Bonner  county  for  six  mouths  and  pay  a  flue 
of  $300  and  the  costs  of  the  prosecution ;  in 
the  second  case,  the  sentence  directed  an  im- 
prisonment for  six  months  and  a  flue  of  $200 
and  costs.    The  trial  court,  however,  made 
an  order  that  in  the  event  the  defendant  paid 
the  fines  and  costs  the  sentence  of  imprison- 
ment should  be  suspended  until  the  further 
order  of  the  court  or  judge  thereof.    The  de- 
fendant thereupon  x>ald  the  fines  and  costs  in 
both  cases  and  was  released  and  discharged 
from  custody.    Thereafter  and  without  fur- 
ther notice  or  proceeding  the  clerk  of  the 
court,  upon  the  direction  of  the  court,  de- 
livered to  the  sherlir  of  the  county  the  com- 
mitments, and  the  sheriff  thereupon  appre- 
haided  the  defendant  therein  named,  who  is 
appellant  here,  and  held  him  as  a  prisoner 
In  the  county  jail  In  accordance  and  conform- 
ity with  the  directions  of  the  judgment  and 
commitment    He  thereupon  sued  out  his  writ 
from  this  court,  and  was  discliarged  thereon. 
He  salisequently  commenced  the  present  ac- 
tion to  recover  damages  from  the  sheriff  and 
his  bondsmen  for  false  imprisonment,  alleg- 
ing that  be  was  detained  and  imprisoned 
without  authority  of  law. 

[1]  The  only  question  presented  for  our 
consideration  in  this  case  is  whether  or  not 
the  process  which  was  delivered  to  the  sheriff 
and  under  which  he  apprehended  and  im- 
prisoned the  appellant  constitutes  a  legal  pro- 
tection and  Justification  for  Ills  action.  Sec- 
tion 2085  of  the  Rev.  Codes  provides  as  fol- 
lows: "A  sheriff,  or  other  ministerial  officer, 
is  Justified  tn  the  execution  of,  and  must  exe- 
cute, all  process  and  orders  regular  on  their 


face  and  issued  by  competent  authority, 
whatever  may  be  the  defect  In  the  proceed- 
ings upon  which  they  were  issued."  In  Both 
T.  Duvall,  1  Idaho,  149,  the  territorial  Su- 
preme Court,  in  considering  the  duty  of  tlie 
sheriff  to  execute  process  and  his  protection 
thereunder,  said:  "It  is  well  settled  tliat  the 
sheriff  cannot  refuse  to  serve  process  regu- 
larly Issued  to  him  because  in  his  opinion  It 
is  defective  or  irregular.  Drake  on  Attach- 
ment, {  185;  also  Walker  ▼.  Woods,  15  Cal. 
66.  We  think,  therefore,  that  so  much  of  the 
defendant's  answer  as  undertakes  to  defend 
this  action  by  impeaching  the  regularity  of 
the  Judgment  and  execution  In  the  suit  of 
Roth  V.  Smith  is  without  merit,  and  should 
be  disregarded.  It  sets  up  no  fact  which  con- 
stitutes any  defense.  If  the  defendant  in 
that  suit.  Smith,  did  not  choose  to  attack 
those  proceedings,  the  sheriff  cannot  be  per- 
mitted to  do  it  for  lilm,  and,  however  defec- 
tive they  may  have  been,  the  latter  Imd  noth- 
ing to  do  with  the  case  except  to  execute  the 
process  in  the  usual  way." 

[2,  8]  The  decisive  question  to  be  determin- 
ed in  the  present  case  is  whether  the  process 
under  wlilch  appellant  was  arrested  and  de- 
tained was  regular  on  its  face  and  issued 
by  a  court  of  competent  Jurisdiction.  The 
commitment  which  was  delivered  to  the  offi- 
cer, and  which  it  was  agreed  was  executed  by 
him,  and  under  wlilch  he  held  tills  appellant, 
reads  as  follows: 

"At  this  day  the  defendant  appeared  In 
open  court  with  his  counsel,  E.  W.  Wheelan, 
Esq.,  the  state  being  represented  by  Peter 
Jolinson,  prosecuting  attorney,  and  John  A. 
Steinlein,  Esq.  Thereupon  the  defendant  was 
Informed  by  the  court  that  an  information 
had  been  filed  against  him  charging  lilm  with 
selling  Intoxicating  liquor  contrary  to  law, 
namely,  whisky,  and  of  his  plea  of  guilty  as 
charged;  and  was  then  asked  by  the  court  if 
he  Iiad  any  legal  cause  to  show  why  Judg- 
ment should  not  lie  pronounced  against  him,  ° 
and  no  suffliclent  cause  appearing  or  being  al- 
leged, the  court  rendered  the  following  Judg- 
ment: 

"It  is  the  Judgment  of  the  law  and  the 
sentence  of  this  court  that  yon,  Chris  Peter- 
son, be  imprisoned  In  the  county  jail  of  Bon- 
ner county,  state  of  Idaho,  for  six  months, 
and  that  said  term  of  Imprisonment  begin 
on  the  date  of  your  admission  into  said  jail, 
and  that  you  pay  a  fine  of  $300,  and  that 
you  pay  the  costs  of  this  prosecution  amount- 
ing to  $44.30,  and  that  In  case  said  fine  and 
costs  are  not  paid,  you  be  Imprisoned  in  the 
county  Jail  of  said  county,  until  said  fine  and 
costs  are  paid,  at  the  rate  of  one  day  of  im- 
prisonment for  each  two  dollars  of  said  fine 

and  costs,  not  exceeding  days  In  all 

for  such  nonpayment  of  fine  and  costs. 

"Done  In  open  court  this  10th  day  of  De- 
ceml>er,  A.  D.  1910. 

"B.  N.  Dunn,  District  Judge." 

It  will  therefore  be  seen  from  an  examina- 
tion of  the  commitment  that  appellant  had 
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been  informed  «gatnst  apon  the  charge  of 
selling  liqnor  contrary  to  law,  and  that  he 
had  pleaded  guilty  to  the  charge,  and  that 
sentence  had  been  regularly  pronounced 
against  him.  The  question  then  arises:  Was 
the  process  regular  upon  its  face,  and  did  It 
emanate  from  a  competent  authority?  In 
the  first  place,  selling  liquor  under  certain 
drcomstances  Is  a  violation  of  the  penal 
laws  of  this  state.  It  appears  from  this 
process  that  appellant  had  violated  those 
laws  and  that  he  pleaded  guilty  to  the 
charge.  In  the  next  place,  the  district  court 
had  jurisdiction  to  try  such  offenses  and  pro- 
nounce judgment  therein.  This  process  ap- 
pears to  have  emanated  from  the  district 
court  in  and  for  Bonner  county.  It  did  not 
appear  npon  the  face  of  the  process  that  the 
appellant  had  complied  with  any  of  the 
terms  or  provisions  of  the  judgment,  or  that 
the  process  bad  been  executed  either  in  part 
or  whole.  It  seems  clear  to  us  that  the  offi- 
cer was  justified  in  proceeding  to  the  execu- 
tion of  the  process.  It  is  insisted,  however, 
that  it  was  his  duty  to  know  and  that  he  did 
know  that  appellant  had  previously  paid  the 
fine  and  costs  and  that  he  had  been  dis- 
charged, and  that  consequently  the  district 
Judge  had  lost  jurisdiction  to  again  order 
his  arrest  and  imprisonment  under  the  judg- 
ment that  had  been  previously  entered.  It 
would  seem  a  violent  presumption  to  hold 
that  the  sheriff,  who  is  a  mere  ministerial  of- 
ficer, must  know  the  law  better  than  the 
judge  who  heard  the  case  and  entered  the 
judgment  The  trial  judge  was  of  the  opinion 
that  he  had  the  authority  and  jurisdiction  to 
cause  the  rearrest  of  appellant  and  his  im- 
prisonment for  the  fall  term  of  six  months, 
notwithstanding  the  previous  order,  and  the 
trial  judge  was  not  without  a  fair  appear- 
ance of  legal  authority  so  to  do. 

Appellant  relies  chiefly  upon  the  case  of 
Tellefsen  y.  Fee,  168  Mass.  188,  46  N.  E.  662, 
46  liw  R.  A.  481,  60  Am.  St  Rep.  379.  In  that 
case  a  seaman  and  member  of  the  crew  of  a 
vessel  sailing  the  Norwegian  flag  caused  the 
captain  of  the  vessel  to  be  arrested  In  aid  of 
the  collection  of  a  debt  for  wages.  This  was 
contrary  to  the  treaty  between  the  United 
States  and  Sweden  and  Norway,  and  it  was 
held  that  the  magistrate  who  issued  the  writ 
bad  no  jurisdiction  so  to  do,  and  that  the 
constable  was  not  justifiable  in  serving  the 
writ  In  that  case  it  was  held  that  knowl- 
edge by  the  officer  of  extrinsic  facts  and  dr- 
cnmstances  may  be  sufficient  to  charge  the 
-officer  with  false  Imprisonment  even  though 
the  writ  be  fair  on  its  face.  A  careful  exam- 
ination of  that  case  discloses  quite  clearly 
that  it  turned  npon  the  peculiar  facts  and 
circumstances  of  the  case,  and  the  fact  that 
the  vessel  upon  which  the  captain  was  ar- 
rested was  a  foreign  vessel  sailing  under  the 
protection  of  a  foreign  nation,  and  that  the 
constable  had  notice  thereof,  was  the  con- 
trolling consideration  with  the  majority  of 


the  court  One  of  the  judges,  however,  dis- 
sented, and  called  attention  to  the  dangers 
of  requiring  an  officer  to  take  notice  of  oral 
statements  and  extrinsic  fbcts  at  his  perU. 
Mr.  Freeman,  in  bis  note  to  tlie  Telletsen 
Case  on  page  387  of  voL  60  of  the  Am.  St 
Hep.,  says:  "There  Is  some  conflict  In  the  de- 
cisions as  to  whether  or  not  an  officer  will  be 
protected  by  process  regular  on  its  face.  If 
be  has  personal  knowledge  of  a  defect  in  the 
previous  process  which  renders  such  process 
void  or  voidable,"  and  cites  the  monographic 
note  to  Savacool  v.  Boughton,  21  Am.  Dec. 
201.  The  note  to  the  latter  case  is  a  most 
exhaustive  one  and  deals  with  the  various 
shades  and  phases  of  this  question  in  great 
detalL  That  note  was  written  by  Judge 
Freeman,  and  at  page  190  of  21  Am.  Dec.  he 
says:  "The  speedy  administration  of  justice 
requires  that  the  mandates  of  aU  courts,  and 
other  tribunals  and  persons  possessing  judi- 
cial irawers,  should  be  executed  promptly  and 
without  hesitation  by  those  to  whom  they 
are  directed.  To  secure  this,  it  is  necessary 
that  the  law  should  throw  its  protecting 
mantle  around  those  executing  such  man- 
dates, and  hold  them  harmless,  so  long  as 
they  do  only  what  they  are  commanded  to 
do,  without  requiring  them  to  determine 
whether  it  is  rightly  and  properly  command- 
ed or  not  Hence  arises  the  principle  that  a 
ministerial  officer,  acting  under  process  fair 
upon  Its  face,  and  Issuing  from  a  tribunal  or 
person  having  judicial  powers,  with  apparent 
jurisdiction  to  issue  such  process,  is  justi- 
fied in  obeying  It  against  all  Irregularities 
and  illegalities,  except  his  own." 

In  support  of  the  foregoing  comment  by 
Judge  Freeman,  a  large  array  of  authorities 
is  cited.  Later  on.  In  discussing  the  "requi- 
sites of  process  which  wUl  protect  officer," 
he  says:  "The  rule,  as  to  what  Is  necessary  to 
constitute  such  process  as  will  afford  a  suffi- 
cient justification  to  the  officer  who  executes 
It  is  by  some  authorities  stated  to  be  that 
if  the  process  Is  void,  it  famishes  no  protec- 
tion, but  if  It  is  regular  and  perfect  or  mere- 
ly voidable  and  erroneous,  the  officer  who 
performs  its  command  may  josttfy  under  It" 

The  Savacool  Case  Is  a  leading  authority 
in  this  country  on  the  subject  of  justifica- 
tion by  a  ministerial  officer  under  a  writ  or 
process.  The  court  there  holds  that:  "A 
ministerial  officer  may  justll^  under  a  writ  . 
legviSLi  on  its  face,  whether  issued  from  a 
court  of  general  or  of  limited  jurisdiction,  if 
the  subject-matter  of  the  suit  is  within  the 
jurisdiction  of  the  court  and  nothing  ap- 
pears In  the  process  to  apprise  the  officer  of 
any  want  of  jurisdiction  over  the  person  af-  ' 
fected  by  the  process."  For  cases  holding  to 
and  following  the  doctrine  of  the  Savacool 
Case,  see  State  v.  Weed,  21  N.  H.  262,  63  Am. 
Dec.  188;  Marks  v.  SnlUvan,  0  Utah,  12,  33 
Pac.  224;  Trammell  v.  Town  of  BusseUvlIle,  i 
34  Ark.  105,  36  Am.  Bep.  1;  Hofscholte  t. 
Doe  (C.  C.)  78  Fed.  48& 
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Stress  has  been  placed  upon  tlie  fact  that 
this  court  lias  held  In  Re  Peterson,  supra, 
that  appellant  was  improperly  and  nnlawful- 
Ir  held  In  custody.    The  fact,  however,  that 
a  prisoner  may  be  wrongfully  or  unlawfully 
held  does  not  per  se  render  the  officer  de- 
taining blm  liable  for  false  imprisonment    It 
Is  for  this    purpose    that    the    Liegislature 
adopted  section  2036,   supra.     Process   may 
have  been  procured  through  fraud  or  per- 
jury, or  a  court  which  has  ordered  it  may 
hare  committed  the  most  serious  errors  or 
hare  exceeded   its   jurisdiction    after   once 
having  exercised  that  Jurisdiction,   but,   if 
these  facts  do  not  appear  on  the  face  of  the 
process,  or,  in  other  words,  if  the  process  is 
regular  on  its  face  and  comes  from  a  lawful 
authority,  the  officer  may  execute  it  and  le- 
gally justify  his  action.    It  would  be  a  most 
dangerous  thing  if  every  peace  officer  should 
be  obliged  to  examine  into  the  merits  of  the 
case  and  every  step  taken  by  the  officers  who 
issue  process  before  going  about  his  duty  to 
serve  and  execute  such  process.    When  an  of- 
ficer gets  a  warrant  of  arrest  or  a  commit- 
ment, he  most  know  whether  there  is  any 
such  crime    under   the  laws   as   that  with 
which  the    party  Is   charged,   and  he  must 
know  whetlier  the  court  who  issues  the  pro- 
cess has  jurisdiction  over  the  offense  named 
In  the  process  and  authority  to  deal  there- 
with and  Issue  warrants  and  commitments 
and  process  thereunder. 

In  the  case  under  consideration,  the  trial 
court  proi>erly  directed  the  jury  to  return  a 
verdict  in  favor  of  the  defendant,  and  the 
judgment  entered  thereon  should  be  affirmed, 
and  it  is  so  ordered.  Costs  awarded  In  favor 
•f  respondent 

SULLIYAN  and  STEWART.  JJ.,  concur. 


JENSEN  V.  BUMGARNBR  et  aL 
(Supreme  Court  of  Idaho.    Dec.  23,  1913.) 

1  Mechanics'  Ijeks  ({  245*)— FOBBCLoaiTiac 

— Natubk  of  Acnow. 

An  action  to  foreclose  a  mechanic's  lien 
is  an  action  in  equity. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
lien^s.    Cent   Dig.    {f   427-430;     Dec.    Dig.    J 

2.  MecHARICS'  LBKS    ({  290*)— FOBBCLOSURK 
— PiNDINOS— NKCESBTTT. 

A  judgment  will  t>e  reversed  and  the  cause 
remanded  when  the  trial  court  fails  to  make 
findings  of  fact  and  conclusions  of  law  in  an  ac- 
tion to  foreclose  a  mechanic's  lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  H  691-S97;  Dec.  Dig.  g 
280,*J 

3.  Appeai.  and  Ebbob  (§  1169*)— Gbouwd  fob 
Revebsai^-Want  of  Findings. 

Tbe.-e  must  be  a  finding  of  fact  upon  each 
and  every  material  iMnie  made  by  the  pleadings, 
and  the  failure  to  so  find  upon  eac^  and  every 
material  issue  is  gromid  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  4531-4539;  Dec.  Dig.  f 
1169.*] 


4.  MXCUANICS'  LiKNS  (I  290*)— Fobxclobube 

— FlNDlNOB  OF  JUBT. 

Special  findings  of  fact  upon  proper  inter- 
rogatories may  be  found  by  a  jury  in  an  action 
to  foreclose  a  mechanic's  lien.  Such  findings, 
however,  are  merely  advisory  to  the  court  and 
may  be  adopted,  either  in  whole  or  in  part  or 
rejected,  and  the  court  may  make  its  own  find- 
ings of  fact  and  condoaions  of  law. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.    Cent    Dig.    {{   691-597;     Dec    Dig.    { 

5.  MXCRANICS'   lilBNS   (t  290*)— FOBKCU>BUBE 

—Judgment— Vaxjditt. 

When  a  jury  is  instructed  by  the  court  to 
return  a  general  verdict  of  indebtedness  only  in 
an  action  to  foreclose  a  mechanic's  lien,  and 
there  are  no  proper  interrogatories  submitted  to 
the  jnry  from  which  special  findings  of  fact  are 
found  by  the  jury  and  adopted  by  the  court,  and 
where  the  court  makes  no  findings  of  fact  based 
upon  the  Issnea  made  by  the  pleadings,  and 
there  are  no  conclusions  of  law  made  by  the 
court  the  judgment  is  void,  as  well  as  errone- 
ous, and  the  failure  of  the  court  to  make  find- 
ings of  fact  and  conclusions  of  law  is  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,   Cent    Dig.   H  691-697;    Dec.   Dig.    | 

Appeal  from  District  Court,  Canyon  Coun- 
ty;  Ed.  L.  Bryan,  Judge. 

Action  by  L.  Jensen  against  George  E. 
Bnmgarner  and  another,  to  foreclose  a  me- 
chanic's lien.  From  judgment  for  plaintiflT, 
defendants  appeal.    Reversed. 

J.  F.  Colvln  and  J.  G.  Johnston,  both  of 
Boise,  for  appeUants.  O.  W.  Lamson,  of 
Nampa,  for  respondent 

BUDGE,  District  Judge.  This  action  was 
instituted  by  the  respondent  to  recover  from 
the  appellants  $30.90  upon  a  contract  alleged 
to  have  been  entered  into  by  the  respondent 
and  the  agents  of  the  appellants  for  work  and 
labor  performed  and  material  furnished  in 
painting  and  tinting  certain  rooms  in  a 
building  owned  by  the  appellants,  situated  in 
the  dty  of  Nampa,  Canyon  county,  and  for 
the  foreclosure  of  a  mechanic's  lien.  Judg- 
ment was  awarded  the  respondent  for  the 
amount  prayed  for  in  respondent's  complaint, 
together  with  court  costs  and  attorney's  fees, 
amounting  in  all  to  1120.35.  This  appeal  is 
from  the  judgment,  and  also  from  the  order 
denying  and  overruling  the  appellant's  mo- 
tion for  a  new  trial. 

The  complaint  Is  in  the  usual  form,  alleg- 
ing the  contract  and  indebtedness,  the  filing 
and  recording  of  the  mechanic's  lien,  the 
costs  incident  thereto,  and  further  alleging 
that  $50  is  a  reasonable  attorney's  fee  for 
bringing  and  maintaining  the  action,  and 
prays  judgment  for  the  amount  claimed  to 
be  due,  together  with  costs,  including  attor- 
ney's fees,  and  that  a  decree  of  foreclosure  be 
Issued,  and  thereunder  the  property  be  sold 
to  satisfy  said  Indebtedness,  attorney's  fees, 
and  costs.  To  this  complaint  the  appellants 
filed  an  answer,  denying  spedflcally  the  ma- 
terial  allegations  of  the   respondent's  com- 
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plaint,  and  by  way  of  affirmatlTe  relief  ally- 
ing a  tender,  whlcb  offer  and  tender  was  so 
made  by  tbe  appellants  in  order  to  avoid  tbe 
costs  and  expenses  necessary  to  be  incurred 
in  defending  this  action. 

The  errors  relied  upon  by  the  appellants, 
and  upon  which  they  base  their  grounds  for 
a  reversal  of  the  Judgment  entered  in  this 
case,  are  not  separately  set  out  in  the  appel- 
lants' brief,  and  in  order  to  determine  tbe 
questions  raised  by  the  appellants,  it  becomes 
necessary  to  segregate  the  grounds  or  er- 
rors relied  upon. 

In  passing  we  would  suggest  that  it  seems 
to  us  that  the  better  practice  would  be  to 
assign  and  discuss  each  error  relied  upon 
separately  under  separate  heads,  and  support 
these  assignments  of  error  by  citation  of 
authorities,  in  order  that  it  might  be  clear- 
ly ascertained  from  the  brief  the  errors  as- 
signed and  relied  upon  by  counsel. 

We  gather,  however,  from  the  appellants' 
brief  that  there  are  four  errors  urged  by 
counsel  for  the  appellants  upon  which  they 
seek  to  have  the  Judgment  in  this  case  re- 
versed and  the  case  remanded,  to  wit:  First, 
the  insufficiency  of  the  evidence  to  support 
the  verdict  of  tbe  Jury ;  second,  that  the  ver- 
dict of  the  Jury  is  contrary  to  instructions 
Nos.  2  and  4  glvoi  by  the  court  of  its  own 
motion;  third,  that  instructions  Nos.  8  and 
5,  also  given  by  the  court  of  its  own  mo- 
tion, were  erroneous,  and  did  not  state  the 
law  applicable  to  the  testimony  in  this  case; 
fourth,  that  the  Judgment  of  the  court  was 
void,  as  well  as  erroneous,  for  the  reason 
that  the  said  Judgment  was  based  solely  up- 
on the  general  verdict  of  the  Jury,  that  there 
were  no  special  findings  of  fact  found  by  the 
iary,  and  that  there  were  no  findings  of  fact 
or  conclusions  of  law  by  the  court. 

[1-4]  The  fourth  assignment  of  error,  in 
our  Judgment,  is  decisive  of  this  case.  We 
wlU  therefore  refrain  from  discussing  the 
first  three  assignments  of  error  as  herein 
enumerated.  This  is  an  action  in  equity, 
wherein  the  respondent  seeks  to  subject  the 
property  of  the  appellants  to  the  payment  of 
the  indebtedness  alleged  to  be  due  by  fore- 
closure and  sale.  That  being  true,  it  was 
necessary  for  the  court  to  make  findings  of 
fact  and  conclusions  of  law  as  a  basis  for 
the  Judgment  entered  herein.  While  it  was 
discretionary  with  the  court  to  submit  to 
the  Jury  proper  interrogatories  from  which 
the  jury  might  make  special  findings  of  fact 
in  this  case,  such  findings  of  fact  by  the  Jury 
would  be  advisory  only  to  the  court,  whlcb 
special  findings  the  court  could  adopt  or  re- 
ject, either  in  whole  or  in  part;  and,  if  the 
Jury  failed  to  find  upon  each  and  every  ma- 
terial issue  raised  in  the  pleadings,  it  never- 
theless became  the  duty  of  the  court  to  make 
findings  of  fact  covering  each  and  every 
material  issue  raised  by  the  pleadings,  and 
thereafter  to  make  conclusions  of  law  sup- 
ported by  tbe  findings  of  tact,  upon  which 


findings  of  fact  and  conclusions  of  law  the 
Judgment  of  the  court  should  be  based.  Sec- 
tion 4407,  Rev.  Codes;  Sandstrom  v.  Smith, 
12  Idaho,  446,  86  Pac.  4ia 

In  this  case  the  Judgment  is  based  eolAj 
upon  the  general  verdict  of  the  Jury.  The 
verdict  of  .the  Jury  is  nothing  more  than  a 
general  finding  of  indebtedness,  and  was  not 
a  finding  of  fact  upon  all  of  the  material  is- 
sues raised  by  the  pleadings.  There  were  no 
findings  of  fact  or  concluslonB  of  law  by  the 
court 

"Where  the  court  omits  to  find  on  all  of 
the  material  issues,  the  Judgment  must  be 
reversed."  Standley  v.  Flint,  10  Idabo,  029, 
79  Faa  815. 

"If  the  findings  of  fact  do  not  support  the 
Judgment,  tbe  Judgment  must  be  reversed." 
Pouting  y.  Isaman,  7  Idaho,  681,  66  Pa?.  434. 

"Findings  of  fact  must  be  responsive  to  all 
the  material  Issues  raised  by  the  pleadings," 
and  conclusions  of  law  that  are  not  baaed 
upon  the  findings  of  fact  as  made  by  the 
pleadings  will  not  support  a  Judgment  Car- 
son V.  Thews,  2  Idabo  (Hash.)  176,  9  Pac. 
605. 

[S]  We  are  not  unmindful  of  the  rule  that, 
in  the  absence  of  a  showing  to  the  contrary, 
it  will  be  presumed  that  the  court  made  all 
necessary  findings  of  fact,  or  that  such  find- 
ings were  waived,  but  in  this  case  exception 
was  taken  by  the  appellant  to  the  instruc- 
tions of  the  court  directing  the  Jury  to  find 
a  general  verdict  It  further  affirmatively 
appears  that  the  court  directed  the  Jury  to 
find  a  general  verdict  only,  and  that  tbe  Jury, 
in  pursuance  of  the  court's  instructions,  so 
found,  upon  which  general  verdict  the  Judg- 
ment of  the  court  is  based,  and  upon  that 
alone.  This  was  reversible  error.  Penninger 
Lateral  Go.  v.  Clark,  22  Idaho,  397,  126  Pac. 
624. 

Counsel  for  respondent  calls  our  attention 
to  the  case  of  Jenkins  v.  Commercial  Nat 
Bank,  19  Idaho,  290,  118  Paa  463,  as  a  case 
in  point  where  findings  of  fact  and  conclu* 
sions  of  law  were  made  by  the  court  and 
held  by  this  court  to  have  been  unnecessary. 
That  case,  however,  is  in  no  way  <rim»wi-  to 
the  one  now  under  consideration.  Counsel 
evidently  failed  to  note  the  distinction  be- 
tween that  case  and  the  one  at  bar.  That 
was  not  an  action  in  equity,  but  an  action 
at  law  for  damages  for  the  wrongful  foreclo- 
sure of  a  chattel  mortgage,  while  this  is  a 
suit  in  equity  to  foreclose  a  mechanic's  lien. 
The  findings  of  fact  made  by  the  court  In 
the  case  of  Jenkins  v.  Commercial  Nat  Bank, 
supra,  were  in  accordance  with  the  general 
verdict  of  the  Jury,  and  the  judgment  of  the 
codrt  was  based  upon  the  verdict  of  the  jury. 
That  being  true,  the  judgment  rendered  was 
not  invalid. 

We  feel  that  it  would  not  be  out  of  place 
at  this  time  to  call  attention  to  tbe  trivial 
amount  involved  in  this  appeaL  It  is  true, 
in  the  abstract,  the  right  of  appeal  under  our 
Constitution  lies  to  the  superior  court,   no 
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matter  how  small  the  amount  may  be,  bnt 
when  there  are  no  constitutional  questions 
iDTOlTed.  or  the  right  of  personal  liberty, 
and  the  tmotuit,  as  In  this  case,  is  so  small, 
the  cost  to  the  litigants,  the  time  consumed 
by  the  court  in  determining  this  character  of 
litigation,  not  only  imposes  financial  hard- 
ship upon  the  parties  to  the  action,  but  also 
upon  the  taxpayers,  and  should  be  taken  into 
consideration  by  the  parties  interested,  and. 
If  possible,  an  agreement  reached  that  this 
diaracter  of  litigation  might  be  avoided. 

The  evidence  offered  in  support  of  the  con- 
tract sued  upon  in  this  action,  viewed  in  the 
Ught  of  creating  a  lien  upon  the  premises 
of  the  appellants  that  would  Justify  a  Judg- 
ment decreeing  the  foreclosure  and  sale  of 
the  same,  la  unsatlafactory.  While,  upon  the 
other  hand,  it  la  admitted  that  the  labor  was 
performed  and  the  material  furnished,  for 
whldi  the  verdict  of  the  Jury  as  given  would 
seem  to  be  reasonable,  however,  as  above 
stated,  this  action  must  be  remanded,  and  it 
therefbre  l>ecome8  unnecessary  for  us  to 
pass  at  this  time  upon  the  sufficiency  of  the 
evidence,  or  to  determine  the  errors  of  law. 
If  any  there  are,  in  the  instructions  of  tbe 
court 

The  Judgment  is  reversed,  and  the  action 
remanded,  with  directions  to  the  court  to 
take  further  proceedings  in  accordance  with 
the  views  herein  expressed.  Costs  awarded 
to  the  appellants. 

AILSHIB,  a  J,  and  SULLIVAN,  J,  con- 
cur. 


CONSTANTINB  et  al.  v.  McDONALD. 
(Supreme  Cbnrt  of  Idaho.    Dec.  20,  191S.) 

1.  ComsAcn  (|  03*)— Creation— Ighobarcx 
OF  CoNTBifTB—EiSTOPFn/— Fraud. 

Where  a  party  enters  into  a  written  con- 
tnct  in  a  languge  that  he  cannot  read,  it  is  as 
much  his  duty  to  procnre  some  person  to  read 
and  explain  ft  to  him  before  he  signs  it  as  it 
would  be  for  him  to  read  it  before  he  signed  It 
if  he  were  able  to  read  It,  and  hla  failure  to 
obtain  a  reading  and  explanation  of  it  before 
signing  is  such  gross  negligence  as  will  es- 
top him  from  avoiding  it  on  the  ground  that  he 
was  ignorant  of  its  contents. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ft  415-419 ;  Dec.  Dig.  i  98.*] 

2.  CoimACTB  ((  93*) — Creation— loNORAjfCK 
Of  Contents— E^OFFKi/— Fraud. 

Held,  that  the  evidence  does  not  show  that 
there  was  any  fraud  practiced  upon  plaintiffs 
m  the  making  of  said  contract 

[Ed.  Note.— Ftor  other  cases,  see  Contracts, 
Cent  Dig.  11410-419;  Dec.  Dig.  i  9a*] 

3.  OoNTBAcra    (I    231*)— BzoATAXioH    Con- 
isAcr— Oohstruciion. 

Held,  tiiat  the  evidence  is  not  snffldeat  to 
iustaln  the  verdict  (Mt  the  Jury. 

[Sd.  Note.— For  other  cases,  see  Contracts, 
Orat  Dig.  H  lOM.  1047, 1061, 1062;  Dec.  Dig. 
|281.*1 

Appeal  from  District  Court,  Shoshone 
County ;  W.  W.  Woods,  Judge. 


Action  by  Clemento  Constantine  and  oth- 
ers against  H.  M.  McDonald  to  recover  for 
excavated  earth  and  rock.  From  a  Judgment 
for  plaintUTs,  defendant  appeals.    Beversed. 

Geo.  W.  Korte,  of  Seattle,  Wash.,  and 
Therrett  Towles,  of  Wallace,  for  appellant 
A.  O.  Kerns,  of  Wallace,  for  respondents. 

SULLIVAN,  J.  This  action  was  brought 
to  recover  a  balance  due  upon  an  alleged 
verbal  agreement  for  the  excavation  of  cer- 
tain rock  and  earth  along  the  line  of  the 
Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany in  Shoshone  county.  The  action  was 
tried  by  the  court  with  a  Jury,  and  verdict 
and  Judgment  were  given  and  entered  in 
favor  of  the  respondents  for  the  sum  of  $1,- 
272.55  and  costs  of  suit  A  motion  for  a  new 
trial  was  denied,  and  this  appeal  Is  from  the 
Judgment  and  order  denying  the  new  trial. 

Several  errora  are  assigned,  but  the  main 
question  in  dispute  was  whether  or  not  the 
agreed  price  for  the  excavation  of  rock  and 
earth  was  to  be  paid  upon  measurements  in 
excavations  only  or  in  solid  beds  or  masses 
of  rock  in  its  original  position  in  the  ground, 
or  whether  it  was  to  be  measured  in  loose 
formation  in  cars,  as  claimed  by  the  re- 
spondents. 

[1]  The  evidence  clearly  shows  that  the 
respondents  In  this  case  made  and  entered  in- 
to a  written  agreement  on  or  about  May  1, 
1912.  The  reqx)ndents  were  Italians  and 
claimed  they  could  not  read  the  written  con- 
tract The  testimony  shows  that  the  leader 
of  these  Italians  had  a  copy  of  said  contract 
two  or  three  days  before  he  signed  it ;  that 
he  was  able  to  testify  in  this  case  without  an 
interpreter.  There  is  no  evidence  whatever 
to  show  that  the  respondents  were  prevented 
from  reading  said  contract  before  they  sign- 
ed it  or  having  it  read  to  them.  It  Is  a  well- 
settled  rule  of  law  that,  if  a  person  cannot 
read  the  language  in  which  a  contract  is 
written,  it  Is  as  much  his  duty  to  procure 
some  person  to  read  and  explain  it  to  him 
before  he  signs  it  as  it  would  be  to  read  it 
before  he  signed  it  if  he  were  able  to  do  so, 
and  his  failure  to  obtain  a  reading  and  ex- 
planation of  it  is  such'  gross  negligence  as 
will  estop  him  from  avoiding'  It  on  the 
ground  that  he  was  ignorant  of  Its  contents. 
9  Cya  890. 

[2]  It  would  be  differmt  if  the  other  con- 
tracting party  had  deceived  him  or  misrep- 
resented the  nature  and  contents  of  the  in- 
strument but  in  this  case  It  is  not  claimed 
that  appellant's  agent  in  any  way  deceived 
respondents.  There  is  no  evidence  showing 
that  there  was  any  fraud  practiced  upon 
thcae  plaintiffs  In  the  making  of  said  con- 
tract 

[S]  The  contract  provided  that  the  plain- 
tiff should  receive  for  earth  excavation  25 
cents  per  cubic  yard,  and  for  solid  rock  ex- 
cavation 60  cents  per  cubic  yard.    The  re- 
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spondents  testified  that  tbeir  understanding 
of  tbe  contract  was  that  they  were  to  receive 
25  cents  per  cubic  yard  for  earth  excava- 
tion measured  loose  in  the  car,  and  60  cents 
per  cubic  yard  for  rock  measured  loose  in 
the  car,  and  that  the  car  would  hold  about 
a  yard  and  a  quarter.  They  kept  account 
of  the  number  of  cats  taken  out  by  means 
of  a  board  with  holes  in  it,  and  every  time 
they  took  out  a  car,  they  pegged  a  hole,  and 
one  of  their  number  kept  the  account  of  the 
number  of  cars  taken  out  each  day  in  a  book 
kept  for  that  purpose.  The  evidence  shows 
that  solid  earth  or  rock  will  Increase  in 
measurement  about  80  per  cent  over  its  solid 
measurement,  or  measurement  before  exca- 
vated. It  also  appears  that  the  usual  way  of 
measuring  such  material  is  by  measuring  the 
excavation  from  which  the  material  Is  taken, 
and  not  loose  la  the  cars.  The  Jury  evident- 
ly concluded  that  the  measurements  were  to 
be  made  of  the  loose  material,  and  the  evi- 
dence is  insufficient  to  sustain  their  verdict 
The  judgment  must  therefore  be  reversed, 
and  it  is  so  ordered,  with  costs  In  favor  of 
the  appellant 

AILSHIE,  a  J,  and  STEWAET,  J.,  con- 
cur. 


HOLMES  V.  SANDPOINT  ft  I.  R.  CO. 
(Supreme  Court  of  Idaho.    Dec.  22,  1913.) 

1.  Street  Railboads  (S  99*)— Collision  Be- 
tween AUTOJfOBILE  AND  SiBEET  CAB— DDTT 

OF  Dbiveb. 

Where  the  evidence  shows  that  an  auto- 
mobile driver  backed  an  automobile  out  of  a 
garage  abutting  on  a  street,  and  onto  tbe  side- 
walk, and  thence  into  the  street,  and  upon  a 
street  car  line,  which  extended  along  tbe  street 
in  front  of  the  garage,  and  a  collision  occur- 
red between  a  street  car  and  the  automobile, 
and  an  action  for  damages  was  subsequently 
prosecuted  by  the  owner  of  the  automobile 
against  the  street  car  company.  It  was  error 
for  the  trial  court  to  instruct  the  jury  that 
the  driver  of  the  automobile  was  not  under  any 
duty  to  look  and  listen  before  backing  his  car 
across  the  sidewalk  and  street  and  uiK>n  the 
street  car  Une. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  209-216;  Dec.  Dig.  i 
9».*1 

2.  Street  Railboadb  ({  118*)  —  Coixision 
Between  Stbeet  Cab  and  Atjtouobilb— 
Refusal,  or  Instbuctionb  —  Concubbent 
Neolioence. 

Instruction  riven  in  this  case  examined, 
considered,  and  disapproved. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  IHg.  a  258-269;  Dec  Dig.  i 
lis.*] 

3.  Stbkbt  Railboads  (S  99*)— Collision  Be- 
tween Street  Cab  and  Adtomobili)— Con- 
tbibutoby  negligence. 

The  condition  of  a  building  which  the  own- 
er of  an  automobile  selects  as  his  garage  and 
the  difficulty  of  getting  Into  or  out  of  the 
building  does  not  excuse  or  justify  the  negli- 
gence of  the  owner  of  an  automobile  or  his 
a^ent  in  driving  the  car  out  of  the  building 
without  looking  or  listening  for  a  street  car 


which  runs  back  and  forth  along  the  street  io 
front  of  such  building. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  209-216;  Dec  Dig.  | 
99.*] 

4.  Stbeet  Railboadb  (|  86*)  —  Relativi 
Rights— Automobile  and  Street  Cab. 
The  rights  of  a  street  car  company  and 
the  owner  of  an  automobile  are  equal  and  con- 
current in  the  public  streets;  but,  while  their 
rights  are  e^ual,  they  are  to  be  measured  by 
the  manner  m  which  they  are  to  be  exerdsed. 
The  rights  of  the  street  car  company  are  ex- 
ercised by  running  its  cars  on  its  track,  while 
an  automobile  may  be  driven  in  any  part  of  the 
street  according  as  convenience,  diligence,  and 
safety  dictate  or  demand;  but  neither  one  has 
an  exclusive  right,  and  each  must  observe  the 
concurrent  rights  of  the  other  and  of  every 
other  person  who  seeks  to  enjoy  a  like  right 
within  the  streets,  and  to  this  end  every  per- 
son who  would  use  tbe  public  streets  must  ex- 
ercise core  and  diligence  both  for  the  protec- 
tion of  himself  and  his  property  and  to  pre- 
vent doing  injury  to  any  other  person  or  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S|  193, 195;  Dec.  Dig.  i  85.*] 

Appeal  from  District  Conrt,  Bonner  Coun- 
ty;  J.  M.  Flynn,  Judge. 

Action  by  J.  W.  Holmes  against  the  Sand- 
point  ft  Intemrban  Railroad  Company.  From 
judgment  tor  plaintifl,  defendant  appeals. 
Reversed. 

Herman  H.  Taylor,  of  Sandpoint  for  ap- 
pellant G.  H.  Martin,  of  Sandpoint  for  re- 
spondent 

AILSHIE,  0.  J.  This  Is  a  case  where  the 
plaintiff  recovered  judgment  against  tbe  rail- 
way company  for  damages  caused  by  the  de- 
fendant's car  striking  plaintiff's  automobile 
and  injuring  the  same.  The  defendant  has 
appealed  from  the  Judgment 

(Tharlds  Palmer,  who  was  driving  an  auto- 
mobile for  respondent  was  backing  the  ma- 
chine out  of  a  building  that  was  abutting  on 
the  street  and  which  was  used  by  respond- 
ent as  a  garage,  and  ran  it  onto  the  street 
car  line,  and  appellant's  car,  which  was  then 
passing,  struck  the  machine,  and  pushed  It 
along  the  course  of  the  track  for  40  feet  be- 
fore stopping,  and  left  the  automobile  in  a 
damaged  condition.  The  evidence  shows 
that  the  building  in  which  the  machine  was 
kept  extends  up  to  the  sidewalk,  and  that  the 
sidewalk  In  front  of  the  building  is  about  8 
feet  wide,  and  that  there  is  an  abrupt  drop 
from  the  door  of  the  building  to  the  side- 
walk of  about  8  inches,  and  from  the  side- 
walk to  the  street  a  slight  declination  and 
then  a  rise  toward  the- center  of  the  street, 
and  that  the  distance  is  23  feet  from  the  door 
of  the  building  to  the  street  car  track.  The 
driver  describes  the  building  and  mode  of 
getting  out  as  follows :  "Q.  Will  you  tell  the 
jury  how  the  approach  to  the  entrance  of 
the  building  is  constructed — ^tell  them  how 
the  lay  of  the  land  is  there  over  which  tbe 
machine  had  to  run  in  taking  it  out  of  the 
building?    A.  In  coming  in  or  going  out  tbe 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indue* 
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baildlns,  70a  come  off  of  U>e  track,  make  a  lit- 
tle dip  down,  then  come  up  on  the  sidewalk,  a 
raise  of  4  or  5  Inches,  then  cross  the  side- 
walk on  a  raise  again  of  about  8  Inches  to 
come  Into  the  door.  That  is  a  very  steep 
jump-off  there,  the  8  Inches  It  is  almost  down, 
Just  a  little  point  let  down,  to  roll  down  on 
here,  roll  up  here;  then  you  have  got  to 
make  a  turn  right  in  the  door,  because  the 
door  is  not  quite  straight  with  the  road — you 
hare  got  to  make  a  turn  in  the  door  as  you 
come  out  or  going  in,  either  one.  Q.  How 
fflQCh  wider  is  that  doorway  or  entrance — 
bow  modi  wider  was  It  at  that  time  than  the 
automobile?  A.  Tou  have  about  6  Inches  on 
eacli  aide  of  the  automobile — clearance — that 
is,  in  the  door,  between  the  doors.  Q.  How 
wide  is  this  board  that  was  laid  In  order  to 
ran  the  automobiles  up  and  down  over  the 
doorsill,  or  rather,  how  long  was  that  board 
with  reference  to  the  width  of  the  automo- 
bile? A.  6  foot,  3  inches.  Q.  How  much 
longer  than  the  width  of  the  automobile  was 
It?  A.  If  yon  bit  it  straight,  you  have  got 
about  3  Inches  on  each  side  of  the  automo- 
bile." 

Palmer,  the  auto  driver,  was  In  the  ma- 
chine operating  It,  and  backing  it  out  onto 
tbe  street,  and  the  respondent,  the  owner  of 
tlie  machine,  was  standing  close  by,  and  was 
in  the  doorway  at  the  time  of  the  accident 
Palmer,  in  relating  what  he  did,  and  how 
be  backed  the  car  out,  testified:  "Q.  Did 
you  look  for  anything  at  all  whai  you  were 
backing  out  of  there?  A.  Just  getting  out; 
that  was  all.  Q.  Tou  were  not  watching  the 
street  car  track?  A.  No,  sir.  Q.  Nor  the 
ttteet  cars?  A.  No,  sir;  I  hadn't  time  to 
look  at  only  my  machine.  Q.  If  you  had 
started  out  of  there,  and  gotten  out  of  the 
door  with  the  rear  wheels,  could  you  stop 
your  car  at  any  place  that  you  wanted? 
A.  I  could  have  stopped  it  within  6  inches  at 
any  place  that  I  wanted.  Q.  Therefore  you 
did  not  stop  it?  A.  I  did  not;  no.  Q.  Did 
yon  look  until  you  were  squarely  upon  the 
track  for  a  street  car  at  all?  A.  No.  sir. 
Q.  Did  anybody  else  look  for  you?  A.  I 
beard  somebody  holler ;  that  is  the  reason  I 
looked  up  then.  Q.  Who  hollered?  A.  I 
could  not  say;  I  think  It  was  Mr.  Holmes." 
It  appears  that  the  street  car  line  Is  oper- 
ated on  a  regular  schedule,  and  that  the  car 
that  struck  the  auto  was  running  on  about 
schedule  time.  It  seems  that  the  street  car 
was  being  operated  by  only  one  man,  who 
was  serving  as  motorman  and  conductor. 
There  is  a  conflict  In  the  evidence  as  to  Just 
where  he  was  or  what  he  was  doing  at  the 
time  the  car  was  first  seen  by  those  who  were 
near  to  or  in  the  vidnlty  of  the  automobile. 
The  motorman  testifies  that  he  began  to  slow 
down  and  stop  his  car  as  soon  as  he  saw 
that  the  automobile  was  going  to  nm  onto 
the  track,  and  tliat  he  stopped  the  car  as 
soon  as  it  was  possible  to  do  so.  It  is  admit- 
ted that  the  driver  of  the  antomoblle  did  not 
at  any  time  look  for  tbe  street  car,  or  pay 


any  attention  to  that,  until  tbe  respondent 
warned  him  to  look  out,  which  was  only  a 
second  before  the  collision. 

It  has  been  most  strenuously  urged  that 
the  evidence  in  this  case  la  not  sufficient  to 
support  a  verdict  and  Judgment  in  favor  of 
the  respondent.  We  have  concluded,  howev- 
er, not  to  pass  upon  the  question  of  the  suffi- 
ciency of  the  evidence,  for  the  reason  that 
the  Judgment  in  this  case  must  be  reversed 
on  account  of  erroneous  instructions  given  to 
the  Jury  with  which  we  will  deal  presently. 

It  appears  to  us  that  the  Jury  must  have 
been  misled  In  at  least  one  material  issue  in 
tbe  case  by  reason  of  the  error  contained  In 
instruction  No.  12  given  by  tbe  court  to  tbe 
Jury.  Instruction  No.  12  Is  as  follows :  "The 
court  instructs  the  Jury  that  a  person  using 
a  public  street,  such  as  tbe  street  In  front 
of  the  Molyneux  Building,  and  a  street  rail- 
way Iiave  equal  rights  in  the  street,  and  a 
person  using  such  street  is  warranted  in 
presuming  that  said  railway  company,  or  ' 
those  in  charge  of  the  operation  of  Its  cars, 
will  use  ordinary  care  and  prudence  to  avoid 
injuring  such  person  while  using  the  street, 
and  it  waa  not  negUgenoe  in  law  for  Chariot 
Palmer  to  back  the  automobile  in  controverty 
in  thi»  case  out  of  taid  building  into  the 
street,  nor  wat  it  hit  duty  to  looh  and  listen 
before  doing  so,  and.  If  you  find  in  this  case 
that  the  motorman  in  charge  of  tbe  defend- 
ant's car  wlilcb  struck  said  automobile  saw 
the  danger  of  a  collision  while  he  was  a 
sufficient  distance  away  to  stop  the  car  and 
prevent  the  collision,  it  was  bis  duty  to  stop 
the  car,  and.  If  you  find  that  a  competent 
motorman  at  bis  post  of  duty  In  charge  of  a 
car  properly  equipped  with  proper  appliances 
for  stopping  cars  speedily  In  cases  of  emer- 
gency could  have  stopped  tbe  car  in  time 
to  prevent  said  collision  after  tbe  motorman 
saw,  or  should  have  seen,  the  danger  of  col- 
lision, then  your  verdict  must  be  for  tbe 
plaintiff.  It  is  for  you  to  determine  from 
the  evidence  whether  Palmer  was  negligent 
In  failing  to  look  or  listen  for  an  approach- 
ing car,  and,  in  determining  this  question, 
the  rule  Is  whether  men  of  ordinary  pru- 
dence, exercising  ordinary  care  and  prudence, 
would  have  so  acted  under  similar  circum- 
stances." 

[1,3]  The  italicized  part  of  tbe  foregoing 
Instruction  was  clearly  erroneous,  and  no 
doubt  had  the  tendency  to  at  least  withdraw 
the  attention  of  the  Jury  from  the  negligence 
of  tbe  driver  of  the  automobile,  and  left  the 
case  in  the  minds  of  the  Jury  as  though  the 
plaintiff  in  tbe  case  were  guilty  of  no  neg- 
ligence whatever  in  connection  with  tbe  ac- 
cident The  evidence  of  the  witness  Palmer, 
as  hereinbefore  set  out,  shows  beyond  any 
doubt  that  be  was  guilty  of  negligence  and 
carelessness.  He  testifies,  and  apparently 
attempts  to  Justify  bis  action  thereby,  that 
he  never  looked  at  any  time  for  the  street 
car,  or  paid  any  attention  to  it,  but  that,  on 
tbe  contrary,  he  had  to  pay  all  his  attention 
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to  the  machine  that  he  too*  tryfna  to  get 
out  of  the  hvOding.  The  very  fact  that  a 
street  car  line  ran  along  the  street  In  front 
of  this  garage  imposed  the  duty  npon  one 
who  was  backing  a  machine  out  onto  the 
street  to  keep  In  mind  the  fact  that  a  street 
car  line  was  there,  and  that  a  car  was  likely 
at  any  time  to  pass,  and  that,  if  he  ran  the 
car  onto  the  track,  he  was  taking  chances, 
unless  he  first  obserred  a  clear  track.  The 
fact  that  the  building  or  the  opening  to  the 
building  was  so  small  that  it  required  all  the 
attention  of  the  driver  to  his  auto,  so  that  he 
conld  not  give  any  attention  to  what  was  go- 
ing on  back  of  him  or  in  the  street,  does  not 
excuse  his  failure  to  look  and  take  observa- 
tions. The  railroad  company  did  not  select 
the  garage,  and  are  not  responsible  for  its 
dimensions,  or  the  difficulty  of  getting  in 
and  ont  with  the  car.  If  the  owner  of  the 
machine  saw  fit  to  use  that  kind  of  a  place, 
he,  and  he  alone,  must  assume  the  risks  in- 
cident to  getting  in  and  out  of  such  place. 
The  driver  says  that  he  was  moving  the  ma- 
chine at  a  speed  of  not  to  exceed  1%  or  2 
miles  per  hour,  or  about  2  feet  per  second  of 
time,  and  that  he  could  have  stopped  it  with- 
in 6  Inches  at  any  time.  The  street  car  was 
running  at  a  speed  of  from  8  to  9  miles  per 
hour,  or  from  5  to  6  times  as  fast  as  the  auto. 
Even  had  the  motorman  seen  the  auto  mov- 
ing toward  the  track,  under  these  circum- 
stances It  would  at  least  be  a  question  of 
fact  which  should  go  to  the  jury  as  to  wheth- 
er he  was  not  Justified  in  assuming  that  the 
car  would  stop  before  it  got  on  the  track, 
and  before  the  approach  of  the  street  car. 
We  are  utterly  unable  to  understand  how  It 
was  possible  for  either  the  respondent  or  his 
driver  to  assume  for  a  moment  that  they 
had  a  right  to  back  that  car  out  of  the  ga- 
rage, across  the  sidewalk,  and  across  the 
street,  without  ever  looking  back  to  see 
whether  a  pedestrlap,  team,  or  street  car 
might  be  passing.  Had  this  automobile  back- 
ed onto  a  child  passing  along  the  sidewalk, 
the  owner  of  the  machine  would  no  doubt 
have  been  held  liable  In  damages.  It  was 
the  duty  of  a  person  moving  a  machine  out 
of  the  garage  onto  the  street  under  these 
conditions  to  keep  a  lookout  for  the  traveling 
public,  who  Iiad  the  same  rights  in  this  street 
as  respondent 

[4]  The  assertion  that  respondent  had  the 
same  right  in  the  street  as  the  street  car 
company  is  clearly  within  the  law.  That  as- 
sertion, however,  must  be  considered  as  an 
abstract  proposition  of  law.  The  rights  are 
equal;  hut  they  are  to  he  measured  bg  the 
manner  in  which  they  are  exercised.  A  street 
car  company  can  only  exercise  its  right  to  oc- 
cnpy  the  street  by  keeping  on  the  track.  On 
the  other  hand,  an  auto  may  be  so  operated 
that  It  can  occupy  any  part  of  the  street 
with  safety.  In  other  words,  it  can  move 
from  one  part  of  the  street  to  the  other,  and 


Is  not  confined  to  a  track.  So  with  pedes- 
trians. Their  place  is  on  the  sidewalk,  er- 
cept  when  crossing  from  one  side  of  tbe 
street  to  the  other,  and  then  the  rights  of 
the  pedestrian  are  not  as  clear  and  indis- 
putable when  he  Is  crossing  in  the  middle 
of  tbe  block  as  when  he  Is  crossing  at  a 
street  crossing.  This  was  not  a  street  cross- 
ing, and  It  was  not  a  place  where  the  stieet 
car  company  was  required  or  expected  to  dow 
down  or  stop.  To  instruct  the  Jury  under 
these  circumstances  that  the  driver  of  this  au- 
tomobile, Charles  Palmer,  "was  not  under  the 
duty  to  look  and  listen  before"  backing  this 
automobile  into  the  street  was  clearly  eno- 
neous,  and  misleading  to  the  Jury.  There 
can  be  no  question  but  that  he  had  a  right  to 
back  the  automobile  into  the  street;  bat  be 
must  exercise  that  right  with  diligence  and 
care,  and  there  was  no  diligence  and  no  caie 
in  backing  it  into  the  street  without  looking 
or  listening. 

[2]  We  shall  not  deal  with  the  other  hi- 
structlons  separately,  and  in  relation  to  them 
will  only  observe  that,  as  the  record  appears 
before  us,  this  is  a  case  in  wlilch  tbe  conrt 
should  properly  have  given  an  instruction  as 
requested  on  the  law  of  concurrent  negli- 
gence, as  this  is  a  case  to  which  that  mle  of 
law  would  seem  to  be  peculiarly  applicable; 
at  least,  the  Jury  ought  to  be  instructed  as 
to  the  rule  of  law  applicable  in  cases  of  con- 
current negligence,  and  advised  as  to  what 
the  law  deems  concurrent  acts  of  negligence. 
McCormlck  v.  Ottumwa  Ry.  &  light  Co.,  146 
Iowa,  119,  124  N.  W.  889. 

The  Judgment  must  be  reversed,  and  it  Is 
so  ordered,  and  a  new  trial  Is  granted.  Costs 
awarded  in  favor  of  appellant 

SULLIVAN  and  STEWART,  JJ.,  concur. 


MOSHBR   ▼.    SUTTON'S    NEW   THEATER 
CO. 

(Supreme  Court  of  Montana.     Oct  22,  1913. 

On  Motion  for  Rehearing, 

Jan.  2,  1914.) 

1.  Masteb  and  Sebtakt  ({  264*)— Injdbbs 
TO  Sebvant— Plxadino. 

Though  the  complaint  charged  negligence 
by  an  employer  in  not  fumisbmg  a  safe  place 
of  work  and  in  not  employing  competent  fel- 
low servants,  if  such  grounds  of  negligence 
were  not  alleged  as  interdependent  canses  of  ac- 
tion, proof  of  either  gronnd  would  entitle  plain- 
US  to  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  861-676;  Dec.  Dig.  { 
264.  •] 

2.  Masteb  and  Sebvakt  (|  276*)— Irjxtbies- 
Cacsk  or  Accident. 

Evidence,  in  an  action  for  injuries  to  an 
employ^  while  working  in  a  theater  by  acener; 
falBng  upon  him,  held  to  show  that  the  proxi- 
mate cause  of  the  injury  was  the  act  of  a  fel- 
low servant,  and  not  any  unsafe  method  of 
handling  the  scenery. 

[Ed.  Note.— For  other  rases,  see  Master  and 
Servant,  Cent  Dig.  H  950-052,  954,  958,  970, 
978 ;    Dec.  Dig.  i  270.»] 
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3.  MAfifTKB  AJfD  SkBVAKT  (f  264*)— PlSADUlO 

— Vakianck. 

Though  the  complaint  in  an  employ^'a  ac> 
tion  for  pcnonal  injuries  alleced  that  the  in* 
competent  fellow  servant  was  into^cated  when 
employe^  as  well  as  that  he  was  intoxicated  at 
the  time  of  the  injury,  in  absence  of  a  motion 
for  relief  on  the  gronnd  of  surprise,  proof 
merely  that  he  was  intoxicated  at  the  time  of 
the  injury  was  not  a  fatal  Taiiance  requiring 
reveraal,  in  view  of  BeT.  Codes,  if  6585,  6693, 
relating  to  Tariances  and  defects  not  affecting 
gabstantial  rights. 

[Ed.  Note.— For  otlier  cases,  see  Master  and 
Servant,  CenL  Dig.  H  861-876;  Dec.  Dig.  i 
264.*] 

4.  Uastb  aud  Sebvaut  (i  170*)— Uasteb's 

DUTT— COMPETBNT  FEIXOW  SEBVANT. 

It  is  an  employer's  duty  to  use  ordinary 
care  to  keep  competent  fellow  servants,  as 
wen  as  to  employ  them  in  the  first  instance. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  336;  Dec.  Dig.  |  170.*] 

6.  Uastkb  AifD  Skbtant  (g  279*)— Injttbixs— 
SvFnciBiicT  or  Evidbrcs. 

Evidence,  in  an  action  for  an  employe's  in- 
juries, iuU  to  snstain  a  finding  that  the  coem- 
ploye  whose  negligence  injured  plaintiff  was 
incompetent,  in  that  he  was  intoxicated  at  and 
before  the  time  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Gent  Dig.  U  078-97B,  978-080;  Dec. 
Dig.  i  270.*] 

&  Masikb  AifD  Skbtaut  (|  203*)— AasmocD 

Bisk— EIffect. 

The  question  of  assumed  risk  does  not  go 
to  the  amount  of  damages  an  employ^  recov- 
ers, but  defeats  his  entire  daim  if  established. 

[E^  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig;  H  638-«48;  Dec.  Dig.  | 
203.*] 

7.  Mastb  aud  Sbbtart  9  ISO*)  —  Neou- 
oiRCE  or  Fsi.ix>w  Servant- ErrBOT. 

The  negligence  of  a  fellow  servant  defeats 
an  employe's  right  of  recovery  if  shown,  and 
does  not  merely  go  to  the  amonnt  of  damages 
recoverable. 

[Ed.  Note.— For  other  rases,  see  Master  and 
Servant  Cent  Dig.  H  318-325;  Dec.  Dig.  i 
159.*] 

8.  Masteb  and   Sebtart  (|  282*)— Absuiikd 
Risk— Pleading. 

Unless  it  affirmatively  appears  from  plain- 
tiff's own  pleadings  or  proof,  the  question  of 
assomed  risk  is  a  matter  of  defense  which  must 
hi  ideaded  by  defendant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  855-859;  Dec.  Dig.  | 
262.*] 

9.  Masteb    and    Sebvart    tf    262*)— Negli- 
OENCB  or  Feixow  Sebvant— Pleading. 

The  negligence  of  a  fellow  servant  is  a 
matter  of  defense  which  must  be  pleaded  by 
defendant  if  it  does  not  affirmatively  appear 
from  plaintiff's  pleadings  or  proof. 

[ESd.  Note. — ^For  other  caaea,  see  Master  and 
Servant,  Cent  Dig.  U  855-859;  Dea  Dig.  | 
262.*] 

10.  Masteb  ahd  SsBVAifT  (|  207*)— Vebdict. 
A  verdict  for  an  injured  employ^  was  not 

against  the  law  because  one  ground  of  negli- 
gence was  not  proved,  where  the  verdict  for 
plaintiff  was  general,  and  there  was  sufficient 
evidence  to  show  another  ground  of  actionable 
negligence  alleged. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  1195-1198;  Dec.  Dig. 
1297.*] 


11.  Appeal  and  Bbbob  (I  904*)  —  Yebdiot — 

ConCLUaiTENEBS. 

The  Supreme  Court  cannot  decide,  on  ap- 
peal from  a  judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  that  a  jury  should  have 
believed  defendant's  witnesses  and  discredited 
plaintiff's  witnesses. 

(Eld.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  U  3901-8906;    Dec.  Dig.  i 

iRn,   J 

On  Motion  for  Rehearing. 

12.  APFBAL  and   E^BBOB  (|  107*)— VABLAIfOS— 

Pbesentation  Below. 

If  a  case  is  tried  on  the  theory  that  the 
pleading  is  sufficient  to  admit  proof  for  the  pur- 
pose for  which  it  is  offered,  appellant  cannot 
first  oomplaia  on  appeal  Uiat  there  was  a 
variance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  197;*  Pleading,  Cent  Dig. 
H  1428,  1438-1441.] 

Appeal  from  District  Gonrt,  Silver  Bow 
County;  John  B.  McClernan,  Jndge. 

Action  by  Charles  W.  Moaher  against  Sut- 
ton's New  nteater  Company.  From  a  Judg- 
ment for  plaintiff,  andean  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

George  F.  Shelton,  Fred  J.  Furman,  and 
A.  J.  Verheyen,  all  of  Butte,  for  appellant 
William  Meyer,  of  Butte,  for  lespondent 

SANNER,  J.  The  respondent,  plaintiff  be- 
low, brought  this  action  to  recover  damages 
for  injuries  received  by  him  as  the  result 
of  a  fall  of  some  scenery  at  the  appellant's 
Broadway  Theater,  In  Butte,  on  December 
9,  1910.  The  complaint  Is  In  two  so-called 
causes  of  action,  the  first  charging  a  failure 
on  the  part  of  appellant,  as  plaintiff's  em- 
ployer, to  exercise  reasonable  care  to  fumlsh 
him  with  a  reasonably  safe  place  in  which 
to  work,  and  the  second  diarglng  a  failure  on 
the  part  of  appellant  to  use  ordinary  care  to 
employ  reasonably  competent  fellow  servants. 
The  answer  joins  Issue  upon  all  the  matters 
alleged  in  the  complaint  which  form  the 
basis  of  recovery,  but  contains  no  affirmative 
pleas.  The  cause  was  tried  to  a  Jury,  which 
returned  a  general  verdict  for  the  respondent, 
and  Judgment  was  entered  thereon.  Motion 
for  new  trial  was  made  and  denied.  The 
cause  is  now  before  us  upon  appeal  from  the 
Judgment,  and  from  the  order  denying  the 
motion  for  new  trial.  In  its  brief,  appellant 
assigns  49  alleged  errors;  of  these  27  are 
argued  under  special  beads  presenting  certain 
propositions,  which  we  shall  consider  In  their 
order. 

[1]  It  is  to  be  noted  at  the  outset  that,  al- 
though the  complaint  is  in  the  form  of  two 
causes  of  action,  but  one  actionable  event  Is 
set  forth,  to  wit,  a  fall  of  the  scenery  result- 
ing in  plaiutitrs  injuries.  The  effect  of  the 
complaint,  notwithstanding  its  form,  was  to 
allege  but  one  cause  of  action,  arising  out 
of  the  negligence  of  the  appellant  in  the  two 
particulars  mentioned.  These  particulars 
are  not  pleaded  as  Interdependent  or  con- 
curring causes,  as  in  the  case  of  Forsell  v. 
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Pittsburg  &  Montana  Copper  Co.,  38  Mont 
403, 100  Pac.  218,  and  In  tact  were  not  such; 
hence  the  respondent  was  not  required  to  es- 
tablish both,  but  It  was  snfSclent  to  take  the 
case  to  the  Jury  If  the  evidence  presented 
tended  to  establish  that  negligence  in  either 
of  these  particulars  caused  his  injuries. 
Westiake  ▼.  Keating  Gold  Min.  Co.,  136  Pac. 
38;  Beeler  v.  Butte  &  London  Dev.  Co.,  41 
Mont  465, 110  Pac.  528;  Hosklns  v.  Northern 
Pac.  Ry.  Co.,  39  Mont  394, 102  Pac  988. 

[2]  1.  The  appellant's  neglect  to  use  rea- 
sonable care  to  furnish  respondent  with  a 
reasonable  safe  place  In  which  to  work  is 
alleged  to  consist  in  these  facta:  That  on  the 
stage  where  the  respondent  was  working 
"was  a  large  amount  of  scenery  necessary  to 
be  used,  and  which  was  used,"  in  presenting 
the  performance  then  being  given,  "which 
said  scenery  was  placed  against  the  west  wall 
of  said  building  without  any  protection  to 
prevent  the  said  scenery  from  falling;  that 
in  order  to  hold  said  scenery  and  prevent 
same  from  falling,  defendants  In  the  exercise 
of  ordinary  care  should  have  provided  said 
stage  with  a  stall  or  scenery  holder,  or  other 
proper  or  safe  means  of  holding  said  scen- 
ery," and  because  of  its  failure  to  do  this, 
the  scenery  fell  and  injured  him.  Under  this 
charge  it  became  necessary  for  the  respond- 
ent to  maintain  three  propositions:  That  he 
was  in  the  employ  of  the  appellant  at  the 
time,  that  its  failure  to  furnish  means  for 
holding  the  scenery  was  negligent  and  that 
t>ecan6e  of  this  negligence  the  injuries  oc- 
curred. We  cannot  agree  that  the  respond- 
ent has  failed  to  sustain  any  of  these  propo- 
sitions, because,  though  we  may  be  uncon- 
vinced touching  his  claim  of  employment 
that  was  a  question  of  fact  for  the  Jury  in 
the  first  instance,  and  for  the  court  on  mo- 
tion for  new  trial;  both  the  Jury  and  the 
court  have  said  upon  sufficient  evidence,  if 
believed,  that  the  respondent  was  in  the  em- 
ploy of  appellant  at  the  time.  We  do  agree, 
however,  that  resjwndent  failed  in  the  two 
other  necessary  respects,  and  for  these  rea- 
sons: According  to  the  evidence  presented  by 
the  respondent  the  Broadway  Theater  was 
"a  combination  house;"  that  is  to  say,  a 
theater  in  which  traveling  companies  carry- 
ing their  own  scenery  are  accommodated.  In 
such  houses  the  method  in  general  use  is 
to  have  a  dock  for  all  scenery  not  required 
in  the  production  being  staged,  but  to  stack, 
or  lean  in  packs,  against  the  walls  all  the 
scenery  required  in  the  production  and  not 
actually  in  place  upon  the  stage.  In  leaning 
such  scenery  against  the  wall  it  is  pulled 
out  at  the  bottom  so  as  to  give  it  good  foot- 
ing and  prevent  its  falling.  The  scenery 
that  fell  upon  respondent  was  so  stacked  or 
leaned  against  the  wall  of  the  theater,  and 
it  did  not  and  could  not  fall  upon  him  on 
account  of  that,  or  because  it  was  not  kept 
In  a  holder.  It  fell  upon  Mm  because  other 
employes,  while  straightening  the  pack  to  the 


perpendicular  In  the  effort  to  get  out  a  piece 
from  the  middle,  lost  control  of  it  Qui- 
escent leaning  against  the  wall,  the  pack 
was  Impotent  for  harm.  Nor  when  being 
straightened  was  there  any  danger,  save 
from  incompetent  handUng.  The  reason  It 
fell  upon  the  respondent  as  the  witness  Peil- 
er  stated,  was.  that  the  men  engaged  In 
straightening  It  were  drunk  and  did  not  have 
energy  enough  to  hold  it  The  respondent 
lilmself  says:  "When  the  stage  hands  are 
straightening  up  these  scenery  packs  to  get  a 
piece  out,  it  does  not  occur  very  often,  if  a 
man  is  competent  that  the  scenery  gets  away 
from  him  and  falls  down  on  the  stage. 
♦  ♦  •  As  to  whether  I  knew  if  it  got  top- 
pled over  it  would  &11  down  on  the  stage- 
well.  It  would  not  fall  over  If  there  wag 
competent  men  there;  there  was  no  chance." 
The  Inference  from  the  foregoing  is  inevita- 
ble that  the  method  employed  by  appellant 
in  keeping  the  scenery  used  or  to  be  used  in 
the  production  being  staged — the  method  In 
general  use  among  playhouses  of  like  char- 
acter— was  in  itself  reasonably  safe,  and  that 
the  accident  was  not  primarily  due  to  it  but 
to  the  action  of  fellow  servants. 

[3]  2.  The  failure  to  exercise  reasonable 
care  to  furnish  respondent  with  reasonably 
skillful  and  competent  fellow  servants  is 
alleged  to  have  consisted  in  the  following 
facts:  That  the  appellant  "carelessly  and 
negligently  employed  one  William  Gary  as 
a  stage  hand  to  assist  in  setting  up  scenery 
and  removing  the  same  from  said  stage"; 
that  he  was  incompetent  because  "at  the  time 
of  his  employment  he  was  intoxicated,"  and 
thereby  rendered  "incompetent  and  unfit  to 
perform  the  services  required  of  him";  tbat 
these  facts  were  known  to  appellant  or  hi 
the  exercise  of  ordinary  care  should  have 
been  known  to  it;  tbat  "by  reason  of  his 
said  incompetency  and  unfitness,  as  herein 
detailed,"  said  Cary  performed  his  work  so 
carelessly  and  unskillfully  that  a  portion  of 
the  scenery  was  thrown  upon  the  respondent 
It  is  vigorously  insisted  by  the  appellant  tbat 
the  respondent  has  not  sustained  these  al- 
legations by  the  proof.  The  respondent's 
narrative  of  the  accident  and  the  manner  of 
its  happening  Is  substantially  this:  Abont  a 
quarter  past  nine,  while  talking  with  the 
stage  manager,  Ki  Leckie,  their  attention  was 
called  to  Gary  and  one  PetruccI,  who  were 
over  at  the  pack  of  scenery  on  the  west  or 
back  wall  of  the  stage.  Mr.  Leckie  saw 
PetruccI  beckon,  and  turning  to  respondent 
said:  "Qo  over  there  and  see  what  they 
want."  Eespondent  went  over,  saw  PetruccI 
and  Cary  holding  the  scenery  pack,  and  as- 
certained they  were  desiring  to  get  out  "a 
pair  of  curtains."  Respondent  then  turned 
around,  started  toward  the  stage  manager 
to  "tell  him  the  condition  of  these  men" ;  got 
about  ten  feet  from  the  pack  when  it  fell  upon 
him.  "Cary  was  then  under  the  influence  of 
liquor."     The   witness  PeUer   testified  that 
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Petmed  and  Gary  were  both  handUng  the 
pati;    that  It  fell  on  the  respondent  "be- 
cause they  did  not  have  energy  enough  to 
bold  It;  there  was  no  power  back  of  them ; 
tbey  were  drank";    that  the  condition  of 
Gary  'Nras  SDch  that  it  could  be  noticed  by 
any  one  coming  in  contact  with  him,"  but 
tbe  witness  conld  not  say  whether  Gary  was 
Intoxicated  at  the  time  he  commenced  work 
It  tbe  theater,  because  the  witness  did  not 
we  Gary  come  In.     He  had,  however,   seen 
Cary  employed  on  the  stage  of  the  Broadway 
Theater,  prior  to  the  day  of  the  accident, 
wben  Gary  was  intoxicated.     Vic.  McGrath 
testified  to  seeing  Gary  drink  beer  twice  that 
da;  before  the  show  and  once  dnrlng  the 
sbow,  half  an  hour  before  the  accident    He 
says  It  was  plainly  noticeable  at  10  minutes 
to  8  that  Gary  had  been  drinking  and  was 
under  the  Influence  of  liquor;    that  he  had 
seen  Leckle  hire  Gary  for  work  on  the  Broad- 
way stage  as  much  as  a  dozen  times  before 
tbat  when  Gary  was  under  the  Influence  of 
liquor.     It   must   be   conceded   that   if   we 
rigidly  apply  the  proof  to  the  allegations  of 
tbe  complaint,  there  Is  no  evidence  tbat  Gary 
was  Intoxicated  at  the  time  he  was  hired, 
bat  be  was  noticeably  in  that  condition  for 
over   an    hour    before    the  accident,   during 
which  time  appellant's   stage  manager  was 
present;   and  this  does  charge  tbe  appellant 
wltb  keeping  him  employed  when  he  was  in- 
competent and  unfit  by  reason  of  his  condi- 
tion.   In  this  situation  we  have  no  reason  to 
doubt  that  the  court  would,  on  proper  mo- 
tion,  have  granted   the   appellant  all   nec- 
essary relief  on  the  ground  of  surprise,  if 
such  could  be  fairly  claimed.    But  in  view 
of  tbe  fact  that  no  claim   of  surprise  is 
urged;  that  Fetrucd,  Gary,  and  others  fully 
testified,  denying  Gary's  intoxicated  condi- 
tion at  any  time  dnrlng  the  performance, 
we  do  not  feel  that  at  this  time  the  case 
should  be  reversed  because  of  a  variance  so 
unsubstantial. 

[4, 5]  It  was  not  only  the  duty  of  appellant 
to  use  ordinary  care  to  employ,  in  the  first 
Instance,  but  to  use  like  care  to  keep  em- 
ployed, competent  fellow  servants  for  re- 
spondent If  certain  witnesses  are  to  be  be- 
lieved, it  did  not  do  this,  and  the  accident 
happened  as  the  result  The  argument  of 
counsel  of  appellant  that  these  witnesses, 
particularly  the  respondent  himself,  were  not 
entitled  to  full  credit  is  quite  forcible  and 
convincing,  but  that  is  not  for  us.  They  were 
believed  apparently,  and  upon  their  testimony 
a  case  was  made  sufficient  to  go  to  the  jury. 
3.  Under  "Argument  III,  Errors  XXI  and 
XXII,"  complaint  is  made  because  the  court 
gave  instructions  numbered  11  and  12,  which, 
it  is  said,  were  "prejudicially  erroneous  In 
falling  to  take  into  consideration  the  as- 
sumption of  risk,  the  negligence  of  a  fellow 
servant,  and  the  proximate  cause  of  the 
injury."  Errors  XXI  and  XXII  assign  the 
gl\ing  of  instructions  G  and  H,  and  we  do 
not  find  that  the  court  gave  any  instructions 


numbered  11  and  12.  The  only  instructions 
11  and  12  that  appear  in  the  record  were  re- 
quests of  appellant  which  were  refused,  and 
properly  so,  because  they  do  not  at  all  ad- 
vise the  jury  that  the  person  sought  to  be 
charged  with  assumption  of  risk  must  have 
appreciated  and  realized  the  danger.  In- 
structions O  and  H,  however,  to  which  the 
argament  is  really  directed,  do  omit  all  men- 
tion of  assumption  of  risk,  and  instruction 
H  does  fall  to  categorically  charge  that  tbe 
incompetency  of  Gary,  by  reason  of  intoxica- 
tion, must  have  been  the  proximate  cause 
of  the  Injury. 

[•,  7]  But  we  do  not  follow  the  argument 
that  these  Instructions  "should  embody  these 
elements  (assumption  of  risk,  negligence  of 
fellow  servants,  proximate  cause),  in  order 
to  assist  tbe  jury  in  determining  the  amount 
of  damages,"  or  that  either  instruction  Is 
wrong  "because  it  falls  to  tell  the  jury  that 
in  arriving  at  the  amount  of  damages  it 
must  take  into  consideration  the  assumption 
of  risk  and  negllgmce  of  fellow  servants." 
These  things  do  not  go  to  the  amount  of 
damages,  but  to  the  utter  defeat  of  plain- 
tiff's entire  claim. 

(I,  •]  Moreover,  assumption  of  risk  and  the 
negligence  of  fellow  servants  are  matters  of 
defense,  unavailing  if  not  pleaded — as  they 
were  not— unless  affirmatively  appearing  from 
the  plaintifrs  own  pleadings  or  proof.  Some 
effort  is  made  to  show  that  assumption  of 
risk  does  arise  from  respondent's  own  tes- 
timony; but  It  cannot  be  inferred  from  any- 
thing he  said  that  he,  at  any  time  before 
going  over  to  Gary,  either  knew  that  Gary 
was  intoxicated  or  appreciated  any  danger 
from  that  fact;  on  the  contrary,  it  does  ap- 
pear that  when  he  got  to  the  pack  of  scenery 
he  then  noticed  Gary's  condition,  refused  to 
assist  on  that  account  and  was  making  his 
way  out  of  whatever  danger  there  was,  when 
the  scenery  felL  As  to  the  fellow-servant 
doctrine^  it  is  oot  of  the  case,  for  the  fur- 
ther reason  that  while  the  respondent  pleads 
the  injury  to  have  been  due  to  the  act  of  a 
fellow  servant  it  also  charges  that  act  to 
the  negligence  of  appellant  in  furnishing  a 
fellow  servant  who  was  Incompetent  from 
Intoxication.  In  passing,  we  add  that  the 
failure  of  the  court  in  instruction  H  to  spe- 
cifically charge  that  tbe  Incompetency  of 
Gary,  because  of  Intoxication,  must  have 
been  the  proximate  cause  of  the  Injury  is 
entirely  cured  elsewhere  in  tbe  charge,  no- 
tably in  Instruction  No.  10,  offered  by  the  ap- 
pellant 

Instruction  G  Is  further  attacked  because 
it  advises  the  jury  that  the  employer  must, 
in  all  cases,  indemnify  his  employe  for  the 
"losses"  caused  by  the  former's  want  of  ordi- 
nary care.  Taking  the  instructions  as  a 
whole,  we  think  it  reasonably  plain  tbat  the 
term  "losses"  was  used  in  the  sense  of  legal 
damages,  and  that  its  use  did  not  make  the 
Instruction  in  question  so  meaningless  as  to 
confuse  the  jury. 
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[II]  4.  It  Is  fartber  ni^ed  that  the  yerdict 
Is  contrary  to  law,  as  In  defiance  of  Instroc- 
tions  S  and  6.  These  instructions  were  to 
the  effect  that  before  the  plaintiff  could  re- 
cover on  his  first  cause  of  action,  it  must  be 
established  that  the  defendant  In  the  exer- 
cise of  ordinary  care  should  hare  provided 
the  stage  with  a  stall  or  scenery  holder  to 
hold  the  scenery,  and  that  Its  failure  to  do 
80  was  the  proximate  cause  of  the  injury. 
It  is  true,  as  stated  above,  that  there  was  no 
evidence  to  support  the  allegation  of  negli- 
gence In  this  regard;  but  the  verdict  is  a 
general  one,  and  as  there  was  sufficient  evi- 
dence to  support  negligence  in  the  other 
particular  alleged,  we  cannot  hold  the  ver- 
dict to  be  against  the  law  on  this  account. 

No  argument  is  presented  in  the  brief  to 
the  effect  that  the  giving  of  these  instruc- 
tions, or  the  giving  of  any  instructions  based 
upon  the  so-called  first  cause  of  action,  was 
error,  and  in  fact  the  particular  instructions 
6  and  6  were  given  at  the  request  of  appel- 
lant. 

[11]  B.  The  InmlnoQS  discussion  under  the 
head,  "Aigoment  VI"  in  appellant's  brief, 
amounts  to  nothing  more  than  to  a  claim 
that  the  Jury  should  have  discredited  the 
plaintiff  and  his  witnesses,  and  should  have 
recdved  as  the  truth  of  the  matter,  the  nar- 
rative of  events  given  by  the  witnesses  for 
the  defendant  If  the  case  were  before  us 
upon  appeal  from  an  order  granting  a  mo- 
tion for  new  trial  as  in  Mullen  v.  City  of 
Butte,  37  Mont  183,  99  Pac.  697,  or  from  a 
Judgment  based  upon  an  order  of  nonsuit  as 
in  Elscallier  v.  Great  Northern  Railway  Co. 
et  al.,  46  Mont,  238,  127  Pac.  458,  the  con- 
sideration nrged  might  be  pertinent  As  it 
is,  we  are  powerless  to  intenfere. 

The  other  assignments  of  error  argued  in 
the  brief  are  disposed  of  by  what  we  have 
said  above.  We  find  nothing  in  the  record  to 
warrant  a  reversaL  The  Judgment  and  or- 
der appealed  from  are  therefore  affirmed. 

Affirmed. 

BRANTLY,    C.   X,   and    HOLLOWAT,   J. 

concur. 

On  Motion  for  Rehearing. 

The  principal  ground  of  the  motion  for  re- 
hearing is  that,  since  the  complaint  alleged 
the  failure  of  defendant  to  furnish  competent 
fellow  servants  consisted  in  the  fact  that 
Gary  was  Intoxicated  "at  the  time  of  his  em- 
ployment," a  recovery  was  not  permissible,  in 
the  absence  of  evidence  to  show  his  intoxica- 
tion at  the  time  he  was  hired,  notwithstand- 
ing the  evidence  that  for  over  an  hour  prior 
to  the  accident,  during  which  time  the  stage 
manager  was  present,  Gary  was  kept  em- 
ployed in  a  noticeably  Intoxicated  condition. 
We  thought,  and  stUl  think,  the  variance  too 
unsubstantial  to  Justify  a  reversal.  Revised 
Codes,  H  3S85,  6593.  To  this  it  may  be  add- 
ed that  the   elaborate  motions   for  nonsuit 


addressed  to  the  trial  conit  do  not  urge  d- 
ther  a  failure  of  proof  or  a  variance  in  re- 
gard to  Gary's  intoxication,  that  the  evldoice 
on  this  point  was  presented  without  objec- 
tion, and  that  under  the  established  role  of 
this  Jurisdiction  the  complaint  will  be  treat- 
ed on  appeal  as  amended  so  as  to  make  the 
evidence  proper  and  effective. 

[1 2]  In  other  words :  "Where  a  cause  U 
tried  upon  the  theory  that  the  pleadings  are 
sufficient  to  admit  the  proof  for  the  pnrpose 
for  which  it  is  offered,  the  losing  party  will 
not  be  heard  in  the  appellate  court  for  the 
first  time  to  assert  that  there  was  a  variance 
between  the  pleadings  and  the  proof." 
O'Brien  v.  Oorra-Rock  Island  Mln.  Co.,  40 
Mont  212,  106  Pac.  724;  Oalvin  T.  O'Ooniian, 
40  Mont  391,  396,  106  Pac  887;  Archer  t. 
Chicago,  M.  ft  St  P.  Ry.  Co,  41  Mont  S6, 
71,  108  Pac.  671,  137  Am.  St.  Bep.  692;  Post 
V.  Liberty,  49  Mont  1,  17.  121  Pac.  475; 
Lackman  v.  Simpson,  46  Mont  618,  525, 129 
Pac.  326 ;  Moss  v.  Goodhart,  47  Mont  257, 
268,  131  Pac.  1071. 

The  motion  for  rehearing  Is  denied. 

BRANTLY,  0,  J,  and  HOLLOWAI,  J., 
concur. 


SMITH  V.  ZIMMBB. 
(Supreme  Court  of  Montana.     Dec.  16,  1913.) 

L  HiGHWATS  (I  198*)— SOPKKVISOB  OF  EOAD 
DiSTBICT— LlABIIXTT  FOB  InJUBT  FBOK  DE- 
FECTIVE Highway. 

A  supervisor  of  a  highway  district  in  whidi 
a  washout  occurred,  who,  though  promptly  ad- 
vised of  it,  provided  no  barrier  or  warning  of 
any  kind,  in  consequence  of  which  plaintiS,  wlio 
did  not  know  of  it  was  injui«d,  was  prima  tiat 
liable  to  plaintiff  tor  such  injury. 

[Ed.   Note.— For  other  cases,  see  Hiithwayi, 
Cent  Dig.  SI  604-607;    Dec.  Dig.  |  19S.*] 

2.  WrrNESSEB  (|  269*)— CBOSS-BXAMWAnoH- 
Mattebs  Bbought  Out  on  Dibect. 

Questions  on  cross-examination  were  prop- 
erly permitted  where  the  door  was  opened  tor 
them  in  the  direct  testimony  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  WitneasA 
Cent  Dig.  U  949-954 ;    Dec  Dig.  f  269.*] 

S.  HiQHWATB  (f  214*)— Action  Aoainsi  So- 

PEBVISOB  FOB  InJOBIBS— INSTBUCTIOK. 

Instructions,  in  an  action  againat  a  snper- 
visor  of  a  highway  district  for  personal  injury 
from  his  failure  to  notify  of  a  defect,  pfcn 
on  the  theory  that  defendant  was  not  liable  u 
his  failure  to  repair  was  due  to  lack  of  funis, 
and  ignoring  his  duty,  regardless  of  fund^  to 
suitably  warn  the  public,  and,  if  necessary^ 
barricade  the  washout,  were  properly  refused. 
[Ed.  Note.— For  other  cases,  see  HifhW* 
Cent  Dig.  H  538-640;  DecTDig.  |  214.*] 
4.  Appeai,  and  Ebbob  (|  1195*)— SuBSEgoiiw 

APPEAl>^tnESTIONB     CONCLUDBD— IKSISW- 

.TIONS. 

On  a  subsequent  appeal,  instructions  ]i^ 
tified  by  the  former  decision  were  pioperO 
given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4661-4666;  Dec.  D«-  * 
1195.*] 
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Digitized  by  LjOOQ  IC 


Mont) 


MARLOWB  V.  MICHIOAX  STOVB  00. 


639 


5l  APFBAI.  AMD  BbBOB  ({  1195*)— SXTBgBQUXHT 

Afpkal— QuKSTioRs    Concluded— Qras- 

TI0R8   rOB   JUBT. 

Where  the  testimony  presented  a  cmae  for 
the  jDi7  ander  the  decinon  upon  a  former  ap- 
fttl^  that  qneation  waa  properly  anbmitted  to 
the  3017. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4861-4666;  Dec  Dig.  i 
U95.*] 

Appeal  from  District  Ooart,  Lewis  and 
Clark  Coanty ;  J.  Miller  Smith,  Judge. 

Action  by  G.  W.  Smith  against  Henry 
Zlmmer.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

See,  also,  45  Mont  282,  126  Pac.  420. 

A.  P.  Heywood  and  Homer  O.  Murphy, 
both  of  Helena,  for  appellant  Walsh,  Nolan 
t  Scallon,  of  Helena,  for  respondent 

SANNER,  J.  The  respondent,  plaintiff  be- 
low, while  driving,  on  the  night  of  October 
11,4909,  upon  which  Is  known  as  the  Elk 
creek  road — a  public  highway  In  road  dis- 
trict No.  1,  Lewis  and  Clark  county — waa 
precipitated  Into  an  unguarded  washout,  and 
BQStained  personal  Injuries.  To  recover  dam- 
ages for  such  injuries,  he  brought  this  action 
against  the  appellant,  who  was  supervisor  of 
district  No.  1,  and  also  against  the  persons 
who  were  at  that  time  county  commissionen 
of  Lewis  and  Clark  county,  grounding  his  ac- 
tion upon  negligent  failure  to  repair  and  neg- 
ligent failure  to  warn  the  public  of  the  dan- 
ger. In  consequence  of  the  decision  of  this 
court  upon  a  former  review  of  this  case 
(SnUth  V.  Zlmmer,  45  Mont  282,  125  Pac. 
420),  the  county  commissioners  ceased  to  tie 
defendants,  and  the  action  proceeded  against 
the  supervisor  alone.  The  trial  was  to  the 
court,  with  a  Jury,  who,  by  their  verdict, 
awarded  the  respondent  damages  in  the  sum 
of  12,000.  Judgment  upon  the  verdict  was 
dniy  entered,  and,  from  that  Judgment,  as 
well  as  from  an  order  denying  appellant's 
motion  for  new  trial,  these  appeals  are  prose- 
cuted. 

[1]  So  far  as  the  liability  of  appellant  is 
concerned,  the  facts  disclosed  by  the  pres- 
ent record  do  not  substantially  dUTer  from 
those  stated  in  the  former  decision  by  this 
court  Further  reference  to  them,  therefore, 
need  not  be  made,  save  to  add  that  the  evi- 
dence shows  the  washout  to  have  occurred 
early  in  June,  1909;  that  appellant  was 
promptly  advised  of  it :  that  he  provided  no 
barrier  or  warning  of  any  kind ;  that  the  re- 
q>ondent  did  not  know  of  the  washout ;  and 
that  he  could  not  see  it  at  the  time  he  was 
Injured.  In  the  former  decision  we  said: 
"Under  the  facts  appearing  in  the  evidence, 
a  prima  fade  case  of  liability  is  made  against 
the  defendant  Zlmmer  for  failure  to  make 
the  repairs  by  removing  the  obstruction,  or, 
In  case  he  could  not  do  so,  for  failure  to 
warn  the  public  of  the  existing  condition. 
•  ••  At  the  trial  •  •  *  the  defend- 
ants may  be  able  to  show  that  the  condi- 


tions were  such  that,  with  the  means  at  thdr 
disposal,  they  were  unable  to  make  the 
necessary  repairs;  •  •  •  but  even  this 
would  not  excuse  the  omission  to  take  suit- 
able measures  to  give  notice  of  the  obstruc- 
tion or  to  provide  suitable  barriers  to  pre- 
vent a  traveler  from  being  injured  by  it.  If 
the  facts  show  that  such  was  the  cas&" 

Sixteen  errors  are  assigned  presenting 
these  questions,  which  we  answer  in  their 
order: 

[2]  1.  Whether  two  certain  questions  la 
the  cross-examination  of  the  witness  Doty 
were  properly  iwrmltted.  We  think  they 
were  properly  permitted,  because  the  door 
was  opened  for  them  In  ttie  direct  testimony 
of  this  witness. 

[S]  2.  Whether  certain  Instmcttons  pro- 
posed by  appellant  should  have  been  given. 
We  think  not  These  Instructtons  proceed 
on  the  theory  that  exoneration  of  the  appel- 
lant would  follow  if  his  failure  to  repair  was 
due  to  lack  of  funds;  they  ignore  the  fact 
that,  under  the  former  decision  of  this  case^ 
it  was  the  appellant's  duty,  regardless  of 
funds,  to  suitably  warn  the  public,  and.  If 
necessary  in  the  exercise  of  due  care,  to  bar- 
ricade the  washout 

[4]  S.  Whether  certain  instructions,  given 
at  the  instance  of  respondent,  were  Justifled. 
We  think  they  were  Justified  by  the  former 
decision  of  this  case.  All  of  them  may  not 
have  been  necessary ;  but  objection  was  not 
made  upon  the  ground  of  repetition. 

[S]  4.  Whether  the  appellant's  motion  to 
direct  a  verdict  and  his  later  motion  for  a 
new  trial,  should  have  been  sustained.  We 
are  not  favored  with  any  argument  directed 
specifically  to  the  denial  of  these  motions; 
but  the  testimony  presented  a  case  for  the 
Jury,  under  the  former  decision  of  this  court 
The  record  does  not  disclose  that  any  imper- 
ative reason  was  presented  to  the  district 
court  for  granting  a  new  trlaL 

The  judgment  and  order  overruling  the  mo- 
tion for  new  trial  are  therefore  affirmed. 

Affirmed. 

BRANTLY,  a  J^  and  HOLLOWAY.  J., 
concur. 


MARLOWB  T.  MICHIGAN  STOVE  CO. 
(Supreme  Court  of  Montana.     Dec.  18,  1913.) 
1.  Justices  of  thk  Peacb  (I  160*)— Notice 

OF  APPEAIi— StJFFICMWCT. 

The  purpose  of  the  notice  of  appeal  from  a 
juBtice's  judgment  la  to  inform  the  adverse  par- 
ty that  toe  cause  has  been  removed  to  the  ap- 
fellate  court  so  that  he  may  appear  and  protect 
is  rights  in  the  proceedings  to  be  had  tnerein, 
and  hence  it  must  convey  sufficient  information 
to  enable  the  adverse  party  to  know  what  is  re- 
quired of  him,  but  it  need  not  go  further ;  and 
a  notice  not  mentioning  the  amount  of  the  Judg- 
ment Is  sufficient 

[E<d.  Note.— For  other  cases,  see  Justices  of 
the  Pmcp.  Cent  Dig,  H  579-591,  658;  Dec. 
Dig.  i  160.*] 
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2.   JUSTICBS  OF  THE  PEACE  (S  159*)— APPEAIr- 

Undkbtakino — SumoiKNCT. 

Under  Rer.  Codes,  §  7124,  prescribing  the 
amount  and  conditions  of  an  undertaking  on 
appeal  from  a  justice's  judgment,  an  undertak- 
ing for  twice  the  amount  of  the  judgment,  in- 
cluding costs,  stipulating  for  payment  of  the 
judgment  and  costs  upon  a  withdrawal  or  dis- 
missal of  the  appeal,  and  for  payment  of  any 
judgment  and  costs  that  may  be  recovered 
against  defendant  in  the  action  in  the  district 
court,  was  sufficient,  and  was  not  rendered  in- 
valid because  containing  other  conditions  than 
those  prescribed  by  the  statute,  but  not  affect- 
ing the  liability  of  the  sureties  under  the  con- 
ditions prescribed. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §{  644,  650-578;  Dec. 
Dig.  i  15d.*] 

8.  Justices  of  the  Pbaoe  (J  169*)— Appeai/— 

UNDEBTAEING — DlBHISBAL, 

Under  Rev.  Codes,  f  7128,  providing  that 
no  appeai  from  a  justice's  court  shall  be  dis- 
missed for  insufficiency  of  the  appeal  undertak- 
ing or  for  any  defect  therein,  if  a  sufficient 
undertaking  is  filed  in  the  district  court  at  or 
before  the  nearing  of  the  motion  to  dismiss  the 
appeal  and  is  approved  by  the  district  judge, 
an  original  undertaking  to  pay  all  costs  awarded 
against  appellant  on  appeal  or  on  a  withdrawal 
or  dismissal  of  the  appeal  to  an  amount  double 
the  judgment  and  costs,  followed  by  an  abortive 
clause  not  sufficiently  definite  and  explicit  in 
terms  to  impose  any  obligation  upon  the  sure- 
ties, was  not  wholly  void,  but  was  good  as  an 
undertaking  to  pay  costs  of  the  appeal,  so  that 
its  insufficiency  did  not  prevent  the  preserva- 
tion of  an  appeal  by  the  filing  of  a  sufficient  sub- 
stitute undertaking. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i{  544,  550-678;  Dec. 
Dig,  I  15^.*] 

Appeal  from  District  Court,  Missoula 
County;  Asa  L.  Duncan,  Judge. 

Action  by  Thomas  N.  Marlowe  against  the 
Michigan  Stove  Company.  Judgment  in  Jus- 
tice's court  for  plaintiff,  and,  from  an  or- 
der of  the  district  court  dismissing  Its  appeal, 
defendant  appeals.    Reversed  and  remanded. 

D.  F.  McMarOn,  of  Missoula,  and  O.  W. 
Wiley,  of  Helena,  for  appellant  W.  W.  Pat- 
terson, of  Helena,  and  Thos.  N.  Marlowe^  of 
Missoula,  for  respondent 

BRANTLY,  a  3.  This  action  was  com- 
menced In  the  Justice's  court  of  Hellgate 
township,  Missoula  county,  on  March  7,  1912, 
to  recover  the  sum  of  $76,  alleged  to  be  due 
plaintiff  for  services  rendered  to  defendant 
at  his  special  Instance  and  request,  as  an 
attorney  at  law.  On  November  15th,  plain- 
tiff was  awarded  Judgment  for  $44.50,  with 
costs.  The  defendant  having  given  notice 
of  appeal  to  the  district  court  and  filed  Ms 
undertaking  with  the  Justice,  the  record  was 
lodged  with  the  clerk  of  the  district  court  on 
December  9th.  Counsel  for  plaintiff  there- 
upon filed  a  motion  to  dismiss  the  appeal  on 
the  grounds  (1)  that  the  notice  of  appeal  was 
insufficient,  and  (2)  that  the  undertaking  was 
Insufficient  To  obviate  the  objection  to  the 
undertaking,  the  defendant  on  January  11, 
1913,  and  prior  to  the  submission  of  the  mo- 
tion, filed  a   new  undertaking,  approved  by 


one  of  the  Judges  of  the  district  court  The 
motion  was  thereafter  heard  and  sustained, 
and  on  February  8, 1913,  formal  judgment  of 
dismissal  was  entered.  The  defendant  has 
appealed. 

[1]  It  does  not  appear  upon  which  ground 
of  the  motion  the  court  based  its  action.  If 
It  was  based  upon  the  first  ground,  it  was 
error.  The  purpose  of  the  notice  Is  to  give 
to  the  adverse  party  information  of  the  fact 
that  the  canse  has  been  removed  to  the  ap- 
pellate court,  so  that  be  may  appear  and 
protect  his  rights  la  the  further  proceed- 
ings to  be  had  therein.  State  ex  reL  Rosen- 
stein  V.  District  Court  41  Mont  100,  108 
Pac.  680,  21  Ann.  Cas.  1807;  Davidson  v. 
O'Donnell,  41  Mont  308,  110  Pac.  845;  Jen- 
kins V.  Carroll,  42  Mont  802,  112  Pac.  1064; 
Valadon  ▼.  Lohman,  46  Mont  144,  127  Pac. 
88.  This  being  Its  purpose,  obviously  it 
must  convey  to  the  adverse  party  sufficient 
information  to  enable  blm  to  know  what  is 
required  of  him.  It  need  not  go  further. 
The  notice  in  this  case  is  almost  identical 
in  form  and  substance  with  that  considered 
in  Valadon  v.  Lohman,  supra;  and,  while  it 
does  not  mention  the  amount  of  the  judg- 
ment, there  can  be  no  doubt  that  it  served 
to  give  to  plaintiff  all  the  Information  it 
was  necessary  for  him  to  have. 

[2,  3]  Section  7128  of  the  Revised  Codes  pro- 
vides: "No  appeal  shall  be  dismissed  for  insuf- 
ficiency of  the  undertaking  thereon,  or  for  any 
defect  or  Irregularity  therein,  If  a  good  and 
sufficient  undertaking  be  filed  In  the  district 
court  at  or  before  the  bearing  of  the  motion 
to  dismiss  the  appeal,  which  undertaking  mnst 
be  approved  by  the  district  Judge."  While 
the  second  undertaking  Is  not  a  model  in  form. 
It  is  in  twice  the  amount  of  the  Judgment, 
including  costs,  and  stipulates  for  payment 
of  the  judgment  and  costs  upon  a  withdrawal 
or  dismissal  of  the  appeal,  or  the  amount  of 
any  Judgment  and  all  costs  that  may  be  re- 
covered against  the  defendant  in  the  action 
in  the  district  court  This  meets  all  the  re- 
quirements of  the  statute  prescribing  the 
amount  and  conditions  of  such  an  undertak- 
ing. Rev.  Codes,  |  7124.  It  is  not  rendered 
invalid  by  reason  of  the  fact  as  Is  the  case 
here,  that  it  contains  other  conditions  than 
those  prescribed  by  the  statute,  but  which 
do  not  in  any  wise  affect  the  liability  of  the 
sureties  under  the  conditions  prescribed. 
Section  7116,  relating  to  dismissal  of  ap- 
peals by  the  Supreme  Court,  contains  a  pro- 
vision substantially  the  same  as  section  7128, 
supra.  This  provision  was  considered  and 
construed  by  this  court  In  Pirrte  v.  Moule, 
33  Mont  1,  81  Pac.  390.  It  was  held  that 
when  the  original  undertaking  on  appeal 
is  void,  the  filing  of  the  substituted  under- 
taking, though  approved  as  therein  required, 
does  not  preserve  the  appeal;  the  purpose  of 
the  provision  being  to  preserve  the  appeal 
only  when  the  undertaking  has  not  wholly 
failed  to  meet  the  requirements  of  section 
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7100  et  seq.,  preacrlblog  tbe  mode  of  taking 
appeals  to  the  Sapreme  Court  Since  tbe 
reason  for  the  enactment  of  both  provi- 
sions is  the  same,  the  construction  given 
to  tbe  former  must,  we  think,  be  given  to 
the  latter  also.  Whether  therefore  tbe  order 
of  dismissal  here  can  be  sustained  on  tbe 
eecoud  ground  of  the  motion  depends  upon 
n  determination  of  the  question  whether  the 
flist  undertaking  was  void  for  all  purposes  or 
was  only  Insufficient  In  the  sense  that  it  did 
not  meet  all  the  requirements  of  section 
T124. 

Aside  from  the  formal  recitals,  the  under- 
taking consists  of  two  paragraphs.  In  the 
first  the  sureties  undertake  and  promise  that 
"the  appellant  will  pay  all  costs  which  may 
be  awarded  ngalnst  him  on  appieal  or  on  a 
withdrawal  or  dismissal  thereof,  not  exceed- 
ing fllT.SO,"  the  sum  so  specified  being  twice 
tbe  amount  of  the  judgment  and  costs.  Tbe 
second  paragraph  is  as  follows:  "And, 
whereas,  the  appellant  is  desirous  of  appeal- 
ing said  action  and  staying  the  execution 
of  said  Judgment,  Jointly  and  severally  un- 
dertake and  promise  in  tbe  further  sum  of 
fUT.SO,  said  sum  being  the  amount  of  double 
the  amount  of  said  Judgment  so  appealed 
from  and  costs;  that  if  said  Judgment  ap- 
pealed from  be  affirmed  or  tbe  appeal  dis- 
missed or  withdrawn,  or  if  Judgment  be  re- 
covered against  him  in  the  said  action  in  the 
district  court,  not  exoeeding  the  sum  of 
1117.80."  It  is  apparent  that  the  person  who 
drew  this  instrument  proceeded  upon  the  as- 
sumption that  it  was  necessary  to  make  sep- 
arate provisions,  one  to  secure  tbe  payment 
of  tbe  costs,  as  distinguished  from  the  Judg- 
ment proper,  and  one  to  secure  payment  of 
the  judgment  itself.  It  must  be  conceded 
that  the  second  clause  is  wholly  abortive, 
because  its  terms  are  not  sufficiently  definite 
and  explicit  to  impose  upon  the  sureties  any 
obligation  to  pay  any  amount  upon  any  con- 
tingency to  any  person,  though  it  indicates 
a  purpose  to  bind  them  to  pay  the  judgment 
npon  the  liappeuing  of  any  of  the  contlngen- 
dea  prescribed  by  tbe  statute.  The  first 
clause,  however,  contains  a  specific  promise 
to  pay  an  ascertainable  amount  upon  the 
happening  of  any  one  of  the  contingencies 
prescribed,  and  is  not  wholly  abortive  be- 
cause It  fails  to  name  tbe  plaintiff  as  the  obli- 
gee. The  obligation  assumed  could  not  be 
discharged  otherwise  than  by  payment  to 
the  plaintiff  of  the  costs  awarded  on  the  ap- 
peal, or  on  a  withdrawal  or  a  dismissal  there- 
of. For  illustration,  if  a  new  undertaking 
had  not  been  substituted,  and  after  a  final 
disposition  of  the  action  in  favor  of  plain- 
tiff by  trial,  or  withdrawal  or  dismissal  of 
the  appeal,  in  an  action  brought  against  the 
sureties  to  recover  the  amount  of  the  judg- 
ment and  costs,  they  would  not  be  permitted 
to  say  that  they  had  not  bound  themselves 
to  pay  the  costs.  The  undertaking  was  there- 
fore good  as  an  undertaking  to  pay  costs  of 


tbe  appeal,  and  for  that  reason  Is  not  wholly 
void. 

The  Judgment  is  theiMore  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Reversed  and  femanded. 

HOLLOWAI  and  SANNEB,  J3^  concur. 


BARNES  V.  SMITH  et  aL 
(Supreme  Court  of  Montana.    Dec.  12,  1913.) 

1.  GOBPOBATIORS   (i  86*)— BXISTBNCT— CON- 
TinUAHCE. 

Under  the  direct  proTisions  of  Rev.  Codes, 
{  3905,  a  corporation  once  lawfully  organized 
continues  to  exist  until  it  is  dissolved  oy  the 
expiration  of  tbe  time  luoaited  by  its  charter, 
by  a  judgment  of  diasolution,  or  by  act  of  the 
legislative  assembly. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  104;   Dec.  Dig.  |  36.*] 

2.  cobpokatiows    (i   182*)  —  ownebship   of 
Stock— Effect. 

The  acquisition  of  all  tbe  capital  stock  of 
a  corporation  does  not  vest  the  owner  with  the 
ieeal  title  to  the  corporate  property. 

[Eid.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  SI  686-690;   Dec.  Dig.  i  182.*] 

3.  COBPOBATIONB  (f  182*)— COBPOBATK  ERTITT 

—Estoppel  to  Rblt  Upon. 

While,  imder  the  direct  provisions  of  Rev. 
Codes,  I  3892,  the  legal  capacity  of  a  corjtora- 
tion  cannot  be  inquired  into  collaterally  at  the 
instance  of  a  private  dtizen  in  a  controversy 
between  him  and  it  yet  as  section  3833  requires 
corporate  powers  to  be  exercised  by  a  board 
of  not  less  than  3  nor  more  than  13  directors 
elected  from  the  stockholders,  one  who  owned 
all  of  the  capital  stock  of  a  corporation,  but 
acted  through  a  dummy  board  of  directors,  can- 
not after  having  induced  the  directors  to  sign 
a  note  as  surety  for  the  corporation,  and  trans- 
ferred the  corporate  stock  to  a  third  person 
with  an  agreement  that  he  would  save  the  cor- 
poration harmless  from  all  of  its  debts,  take 
up  the  note  of  the  corporation  and  recover 
against  the  directors  as  sureties,  for  tbe  courts 
will  not  recognize  the  corporate  entity,  as  dis- 
tinguished from  the  stockholders,  when  it  is 
a  refuge  to  conceal  fraud. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  il  686-690;   Dec.  Dig.  I  182.*] 

Appeal  from  District  Court  Fergus  Coun- 
ty;  E.  K.  Cheadle,  Judge. 

Action  by  John  P.  Barnes  against  D.  F. 
Smith  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Edward  C.  Rtissel,  of  Lewistown,  for  ap- 
pellant Belden  &  De  Kalb,  of  Lewistown, 
and  H.  O.  &  S.  H.  Mclntire,  of  Helena,  tor 
respondents. 

BBANTLY,  C.  J.  Action  by  the  plaintiff 
upon  a  promissot7  note  for  $5,000,  payable 
on  demand  and  executed  and  delivered  by 
the  Judith  Basin  Milling  Company  (hereafter 
referred  to  as  "the  company")  to  the  Empire 
Bank  &  Trust  Company,  of  Lewistown,  Mont, 
on  March  6,  1911,  and  thereafter  assigned  to 
the  plaintiff.  Prior  to  the  execution  of  the 
note  to  the  bank,  the  defendants  indorsed  it 
as  guarantors,  waiving  presentment  demand. 
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protest,  and  notice.  The  complaint  Is  In  the 
usual  form,  alleging  demand  upon  the  Milling 
Company  and  the  defendants,  and  their  lail- 
ure  to  make  payment  The  defendants,  ad- 
mitting that  they  bad  Indorsed  the  note  and 
that  they  have  not  paid  It,  deny  generally 
all  the  allegations  of  the  complaint  They 
then  allege  as  a  special  defense  substantially 
the  following :  That  at  the  times  mentioned 
In  the  complaint  the  plaintiff  was  the  owner 
of  the  entire  capital  stock  of  the  company; 
that  on  March  8,  1911,  they  were  In  charge 
of  the  business  and  affairs  of  the  company, 
at  the  request  and  with  the  consent  of  the 
plaintiff,  under  an  agreement  to  purchase 
from  him  the  capital  stock  thereof;  that  it 
became  necessary  for  the  company  to  borrow 
the  sum  of  money  for  which  the  note  was 
executed;  that  they  guaranteed  the  payment 
thereof  as  accommodation  indorsers  solely 
for  the  benefit  of  the  company  and  at  its 
request,  receiving  no  conedderallon  whatever 
therefor;  that  the  sum  received  thereon  was 
used  by  the  company;  that  the  agreement 
between  the  plalntlfl  and  the  defendants  was 
not  carried  out,  but  that  on  August  26,  1911, 
the  plalntlfl  sold  the  entire  capital  stock  to 
one  Charles  Borgeson;  and  that  as  part  of 
the  agreement  of  sale  to  Borgeson,  and  in 
consideration  therefor  In  part,  the  plaintiff 
assumed  and  promised  to  pay  the  existing 
debts  of  the  company,  Including  the  promis- 
sory note  which  is  the  subject  of  this  action. 
The  reply  contains  statutory  denials  of  all 
these  allegations,  except  that  it  admits,  by 
not  denying,  that  the  plaintiff  at  the  times 
mentioned  was  the  owner  of  all  the  capital 
stock  of  the  company.  The  trial  was  to  the 
court  without  a  Jury.  At  the  close  of  plaln- 
tifTs  evidence  the  defendants  moved  the 
court  to  direct  a  nonsuit,  for  that  no  cause 
of  action  was  disclosed  by  the  evidence :  (1) 
Because  it  appeared  that  the  plaintiff  was 
the  owner  of  the  entire  capital  stock  of  the 
company,  and  therefore  that  the  debt  repre- 
sented by  the  note  was  bis  individual  debt; 
and  (2)  because  under  his  contract  of  sale 
to  Borgeson  he  agreed  to  assume  and  did 
assume  all  the  debts  and  liabilities  of  the' 
company.  .  The  court  reserved  a  decision  of 
the  motion.  After  the  defendants  had  intro- 
duced their  evidence,  the  court  sustained  the 
motion  and  directed  judgment  in  their  favor. 
Plaintiff  has  appealed. 

The  evidence  discloses  the  following:  The 
note  was  executed  to  the  bank  for  money  bor- 
rowed for  the  use  of  the  company,  and  was 
used  by  it.  At  that  time  the  defendants  were 
ostensibly  directors  of  the  company,  and  the 
dtfendant  McOnllough  was  acting  as  its  pres- 
ident On  August  26,  1911,  the  plaintiff  sold 
the  stock  to  Borgeson,  the  sale  being  witness- 
ed by  a  writing  which,  after  stating  that  the 
plaintiff  la  the  owner  of  all  the-  capital  stock 
of  the  company  and  reciting  the  considera- 
tion paid  by  Borgeson,  contains  this  stipula- 
tion: "Now,  therefore,  In  consideration  of  the 


premises  and  of  the  purchase  of  said  capital 
stock  of  the  said  party  of  the  first  part  by 
said  party  of  the  second  part  upon  said 
tenns,  the  said  party  of  the  first  part,  for 
himself  his  heirs,  and  administrators,  does 
hereby  agree  to  and  with  the  said  party  of 
the  second  part  that  upon  such  sale  he  will 
turn  over  to  said  party  of  the  second  part  all 
of  the  capital  stock  of  the  said  Judith  Basin 
Milling  Company,  free  and  clear  of  all  in- 
cumbrances of  every  kind  soever;  that  he 
will  save  the  said  Judith  Basin  Milling  Com- 
pany harmless  from  any  debts,  suits.  Judg- 
ments, Uabiilties,  or  obligations  of  any  kind 
soever,  save  as  hereinafter  spedfled,  incurred 
by  it  or  by  the  said  party  of  the  first  part, 
prior  to  the  transfer  of  said  capital  stock  by 
the  said  party  of  the  first  part  to  said  party 
of  the  second  part,  including  taxes  of  every 
kind  whatsoever  for  the  year  1911,  and  said 
party  of  the  second  part  shall  have  immedi- 
ate possession  of  all  premises."  Other  re- 
citals in  the  agreement  show  that  the  saving 
clause  in  this  stipulation  has  no  reference  to 
the  note  due  the  bank.  On  August  28th 
plaintiff  paid  the  bank  the  amount  of  the 
note.  It  was  thereupon  Indorsed  to  bim 
without  recourse.  With  reference  to  this 
transaction  the  plalntlfl  testified  on  his  cross- 
examination,  as  follows:  "Q.  Mr.  Barnes, 
you  say  you  bought  this  note  that  has  Just 
been  shown  you?  A.  Tes,  sir.  Q.  What  was 
the  purpose  of  your  buying  that  note?  A. 
Well,  it  was  against  the  Milling  Company, 
and  when  I  sold  the  mill  I  promised  Mr. 
Borgeson,  the  man  I  sold  to,  that  I  wouldn't 
allow  any  incumbrance  to  come  against  him 
or  his  interest,  and  I  had  a  reason  for  buy- 
ing the  note  otherwise.  I  thought  probably 
it  was  due  the  bank.  I  was  Interested  in  the 
bank,  and  I  paid  them  the  money  and  took 
the  note,  with  the  risk  of  ever  gt/tOiig  It  out 
of  Mr.  Smith.  I  see  he  had  Indorsed  thel 
note  as  security  on  it,  and  he  appeared  to  be 
pretty  energetic,  and  I  thought  probably  [I] 
might  catch  him  some  time  and  get  the 
money  out  of  him." 

It  does  not  appear  that  the  plaintiff  was  at 
any  time  a  director  of  the  company,  nor, 
if  there  were  others  besides  the  defendants, 
how  many  and  who  they  were;  but  it  does 
appear  that  at  the  time  the  debt  to  the  bank 
was  contracted  the  plalntlfl  was  the  ovnier  of 
the  entire  capital  stock  of  the  company,  and 
that  at  the  time  the  sale  was  made  to  Bor^ 
geson  he  was  In  control  of  all  of  Its  proiierty. 
It  also  appears  by  necessary  Inference  that 
the  defendants  were  not  qtiallfled  to  act  as 
directors,  even  by  nominal  ownership,  of 
stodc  It  will  be  noted,  farther,  that  the 
plaintiff  agreed  to  deliver  to  Borgeson  the 
immediate  possession  of  the  property  belong- 
ing to  the  company.  It  must  therefore  follow, 
as  a  necessary  conclusion  from  the  facts  thus 
disclosed  and  the  Inferences  Justified  by 
them,  that  the  defendants,  though  acting  as 
ostensible  directors,  were  In  fact  mere  agents 
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of  the  plaintiff,  and  were  oondnctlng  the  bnal- 
oesa  of  the  company  for  his  sole  benefit  In 
brief,  the  bnslnefls,  whatever  its  extent,  was 
being  condncted  In  the  name  of  the  company, 
bat  was,  in  the  ultimate  analysis  of  the  alt- 
nation  the  business  of  plalntliE. 

[t-l]  What  are  the  rights  of  the  parties  In 
tlie  premlsee?    Counsel  for  the  plaintiff  dtes 
maiV  authorities  which  announce  the  rule 
tliat  the  stockholders  are  not  liable  for  the 
debts  of  the  corporation  and  that  the  courts 
wlU  not  Ignore  its  existence  and  entity,  but 
will  recognize  and  preserve  it,  even  though 
tbe  itock  is  all  owned  by  one  person.     In 
most  instances  there  Is  no  doubt  that  this 
role  aids  the  purpose  of  the  Legislature  In 
anthorizlng  the  creation  of  corporations,  par- 
ticularly Industrial  corporations,  such  as  is 
the  company  here^  via.,  to  encourage  trade 
ud  taidnstry  by  enabling  natural  persons  to 
make  profitable  Investment  by  availing  them- 
gelres  of  the  skill,  experience,  and  personal 
fitness  of  others,  without  Incurring  personal 
liability  for  the  obligations  incurred  In  the 
management  of  the  business  of  the  corpora- 
tion.   So,  after  a  corporation  has  been  once 
lawfully  organized,  it  continues  to  exist  until 
Iti  life  expires  by  limitation,  or  It  has  been 
dlasolved  by  one  of  the  modes  prescribed  by 
the  sutnte.    Rev.  Codes,  H  S82S,  S906;  Mer^ 
get  V.  Altenbrand,  4S  Mont  856,  123  Pme.  21; 
Dally  V.  Hbrshall,  47  Mont  877, 188  Paa  681. 
Its  character,  as  such,  cannot  be  Inquired  in- 
to collaterally  at  the  instance  of  a  private 
dtlzen  In  a  controveisy  between  him  and  it 
I        Iti  legal  capacity  can  be  brought  in  question 
Iv  the  state  only  through  Its  proper  officer 
(Rev.  Codes,  {  8882),  and  for  one  of  the  caus- 
es prescribed    by   the  statute  ad.   I  6S44). 
Tlie  rale  la  espedally  applicable  to  cases  in 
whldi  creditors  are  seeking  to  enforce  their 
I       dalms  against  the  corporation,  or  to  hold 
tbe  directors  liable  for  their  failure  to  file 
tbdr   annual    reitorta,    or  the    like,  when, 
though  one  Erector  is  the  owner  of  all  the 
capital  stock,  he  has  continued  tbe  business 
in  the  corporate  nama    The  acquisition  of 
all  of  tbe  capital  stock  does  not  vest  the  own- 
er  with  title  to  the  corporate  proiwrty,  so  as 
to  enable  him  to  maintain  an  action  in  re- 
plevin for  it    Button  T.  Hoffman,  61  Wis. 
a,  ao  N.  W.  667,  so  Am.  Bep.  181.    The  own- 
erablp  of  tbe  stock  carries  with  it  only  an 
equitable  interest  in  the  property.     Wilde 
V.  JenUaa,  4  Paige  (N.  Y.)  481.    Where  one 
person,  owning  all  tbe  stock,  conducts  the 
bnsineas  In  the  corporate  name,  those  who 
deal  witti  the  corporation  can  hold  It  liable 
for  debts  incurred  In  its  name.    Newton  Mfg. 
Co.  T.  White,  42  Oa.  148 ;  LonlsviUe  Banking 
Co.  V.  Eisenman,  94  Ky.  83,  21  &  W.  B31, 
1049,  19  L.  R.  A.  684,  42  Am.  St  Rep.  336. 
In  Louisville  Oaa  Co.  v.  Kaufman,  Straus  & 
Co.,  106  Ky.  181,  48  8.  W.  434.  the  Court  of 
Appeals  of  Kentn<^  held  that,  though  one 
corporation   held  all   the  capital   stock  of 
another  and  was  conducting  the  business  of 
the  latter  tbrongb  its  own  officers  and  direc- 


tors, it  was  not  liable  for  the  negligence  of 
the  employes  of  the  latter.  The  text-writ- 
ers concur  In  holding  that  this  la  the  general 
rule.  Cook  on  Corporations  (eth  Ed.)  {  663; 
Thompson  on  Corporations  (2d  Ed.)  {  6498. 
Even  so,  there  are  exceptional  cases  in  which 
the  courts  refuse  to  recognize  the  corporate 
entity,  as  distinguished  from  the  stockhold- 
ers, if  the  refusal  of  such  recognition  is  nec- 
essary in  order  to  get  at  the  truth.  This 
statement  applies  especially  to  cases  in  which 
the  corporation  is  used  as  a  cloak  for  fraud, 
or  to  enable  the  owner  of  the  stock  to  evade 
personal  liability  or  to  performance  of  a  put>- 
11c  duty.  It  has  application,  also,  to  cases 
in  which  circuity  of  action  would  otherwise 
be  necessary  to  reach  an  adjustment  of  the 
rights  of  the  parties.  It  was  said  by  the 
Court  of  Appeals  of  New  York.  In  Seymour 
V.  S.  r.  a  Association,  144  N.  Y.  838,  89  N. 
E.  366,  26  L.  «.  A.  869:  "Tbe  abstraction  of 
corporate  capacity  wlU  never  be  allowed 
to  bar  out  and  pervert  the  real  and  obvloua 
truth."  And  again,  in  Anthony  v.  American 
Glucose  Co.,  146  N.  Y.  407,  41  N.  BL  23:  "We 
have  of  late  refused  to  be  always  and  utterly 
trammeled  by  the  logic  derived  from  corpo- 
rate existence,  where  It  only  aerrea  to  bids 
or  distort  the  truth."  In  this  latter  case  the 
fkcts  were  that  the  Olncose  Company  had 
been  formed  for  the  purpose  of  tiUElng  over 
all  the  property  and  business  of  sevoral  other 
corporations,  upon  an  agreement  between  the 
Incorporators  of  all  of  them  that  payment  for 
the  transfer  should  be  made  by  apportioning 
to  the  original  stockholders  the  whole  of  the 
stock  of  the  new  corporation,  except  that  re- 
served for  use  of  the  treasury.  Btoclcholders 
of  one  of  the  constituent  corporations,  who 
had  not  received  their  stock,  brought  an 
action  against  the  new  corporation  to  compel 
its  delivery  to  them.  The  court  sustained  the 
action.  Tbe  extmt  to  which  the  oonrta  will 
ignore  tbe  corpoiate  entity  in  order  to  do 
concrete  Justice^  when  the  circumstances  re- 
quire it,  is  illustrated  by  the  following  cases: 
Cincinnati  Yolksblatt  Go.  v.  HotCmelster,  62 
Ohio  St  189,  66  N.  B.  1083,  48  U  R.  A.  732, 
78  Am.  St  Rep.  707;  Andres  v.  Morgan,  62 
Ohio  St  236,  66  N.  B.  876,  78  Am.  St  R^. 
712;  Day  v.  Postal  Telegraph  Co.,  66  Md. 
364,  7  AU.  608;  Union  Traction  Co.  v.  City 
of  Chicago,  199  IlL  679,  66  N.  B.  47a 

Under  section  3833  of  the  Revised  Codes, 
the  powers  of  a  corporation  must  be  exercis- 
ed by  a  board  of  not  less  than  8  nor  more 
than  13  directors,  to  be  elected  from  among 
the  stockholders,  or,  where  there  is  no  capi- 
tal stock,  then  from  the  members  of  the  cor- 
poration. "Directors  of  corporations  for 
profit  must  be  holders  of  stock  therein  in  an 
amount  to  be  fixed  by  the  by-laws,"  etc. 
Section  8833.  Manifestly,  the  Legislature,  in 
making  this  requirement,  intended  that  the 
directors  should  be  bona  fide  owners  of  stock ; 
otherwise,  the  aggregate  body  would  be  such 
only  In  name,  and  It  would  be  possible  for  a 
single  person,  through  his  own  onployfis  and 
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agents  acting  as  bis  "dnmmies,"  to  conduct 
his  IndlTidual  business  under  the  guise  of 
a  corporation,  with  all  of  the  attendant  priv- 
ileges and  Immunities,  and  thus  escape  per- 
sonal liability  altogether.  The  Legislature 
did  not  Intend  this  situation  to  be  possible. 
The  result  of  the  requirement  is  that,  when 
the  capital  stock  passes  Into  the  hands  of  a 
single  person,  the  entity  of  the  corporation, 
except  so  far  as  it  is  necessary  to  protect  the 
rights  of  strangers,  who  deal  with  it  through 
its  ostensible  officers  and  agents,  is  entirely 
In  abeyance,  and  its  functions  for  the  time 
being  cease.  So  it  is  held  by  the  current  of 
authority:  Nat  Bank  of  Gadsden  t.  Win- 
chester, 119  Ala.  168,  24  South.  351,  72  Am. 
St  Rep.  804;  Louisville  Banking  Co.  v.  Ei- 
senmap,  supra;  Loulsrille  Gas  C!o.  v.  Kauf- 
man, Straus  &  Co.,  supra;  Thompson  on 
Corporations,  |  6498.  Strangers  dealing  with 
it  while  this  condition  exists  cannot  know  of 
its  Internal  affairs,  and  those  who  have  made 
use  of  it  for  their  own  purposes,  though  they 
act  in  good  faith,  are  estopped  to  deny  its 
capacity  or  that  they  are  its  officers.  Daily 
V.  Marshall,  supra.  In  controversies  grow- 
ing out  of  dealings  of  the  ostensible  officers 
with  the  sole  owner  of  the  stock,  however, 
though  he  deals  in  the  name  of  the  corpo- 
ration, we  think  the  corporate  entity  should 
be  ignored,  and  that  the  contract  liabilities 
of  the  company  to  them  should  be  treated 
as  those  of  the  owner  of  the  stock. 

If  -the  bank  were  seeking  recovery  on  the 
note  which  is  the  subject  of  this  suit  we 
think  it  should  be  treated  as  a  stranger  to 
the  corporation;  but,  so  far  as  concerns  the 
rights  of  the  plaintiff  and  the  defendants 
inter  sese,  the  plaintiff  should  be  deemed 
the  corporation  itself,  and  as  occupying  ex- 
actly the  relation  to  the  defendants  as  did 
the  corporation  when  they  Indorsed  the  note. 
And  this  is  but  just,  because  the  company 
could  not  have  borrowed  money  without  the 
plaintiff's  consent  nor  could  the  defendants 
have  become  parties  to  the  contract  except 
as  bis  agents.  The  district  court  was  clear- 
ly right  in  looking  at  the  substance  of  the 
transaction,  rather  than  its  technical  aspects, 
and  adjudging  the  rights  of  the  parties  ac- 
cordingly. 

Counsel  for  the  plaintiff  has  devoted  con- 
siderable space  in  his  brief  to  a  discussion 
of  the  distinction  between  a  contract  of  in- 
demnity and  one  of  suretyship  and  guaranty, 
and  Insists  that,  since  the  indemnity  clause 
in  the  contract  of  sale  runs  to  Borgeson  only, 
only  he  or  some  one  claiming  under  him  can  en- 
force it  The  disposition  we  have  already 
made  of  the  case  renders  it  unnecessary  to 
consider  the  nature  of  this  feature  of  the  con- 
tract Conceding  it  to  be  merely  an  agree- 
ment to  indemnify  Borgeson,  it  indemnifies 
him  against  a  claim  which  the  plaintiff  can- 
not enforce  against  the  company  in  any 
event,  because  the  payment  to  the  bank  was 


the  discharge  of  an  indebtedness  which,  so 
far  as  concerns  the  plaintiff,  was  his  own. 

The  Judgment  is  affirmed. 

Affirmed. 

HOLLOW  AT  and  SANNEH,  JJ.,  concur. 


STATE)   ex   rd.    BULLARD,    Atty.   Gen.,  t. 
JONES. 
(Supreme  Court  of  Arizona.    Jan.  2, 1914.) 

1.  CotJBTS   (S   472*)— Supreme   Coubt-Obiq- 

INAL  JUBISDICnON. 

Under  Const  art  6,  I  4,  giving  the  Su- 
preme Court  original  jnrusdiction  ui  habeas 
corpus,  quo  warranto,  and  mandamus  as  to  all 
state  officers,  and  section  6  giving  superior 
courts  original  jurisdiction  in  all  cases  and  pro- 
ceedings in  which  jurisdiction  has  not  beea  by 
law  vested  exclusively  in  some  other  court  and 
specifically  giving  such  courts  and  the  judges 
thereof  power  to  issue  writs  of  mandamuSj  qno 
warranto,  review,  certiorari,  and  prohibition, 
the  Supreme  Court* s  jarisdiction  in  the  cases 
mentioned  in  section  4  is  not  exclusive,  and 
the  superior  courts  have  concurrent  jarisdic- 
tion. 

[E!d.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  U  442,  451,  459,  465,  619,  1199-1202, 
1204-1224,  1247-1259;   De&  Dig.  f  472.*] 

2.  CouBTs   (S   472*)— SUPBBMX  CouM— Oho- 

IKAL  JURISDICTION'. 

Under  Const  art.  6,  i  4,  giving  the  Sn- 
preme  Court  original  jurisdiction  in  habeas  co^ 
pus,  quo  warranto,  and  mandamus  as  to  all 
state  officers,  and  section  6  giving  superior 
courts   original   jurisdiction    in   all   cases  and 

Eroceedings  in  which  jurisdiction  has  not  been 
y  law  vested  exclusively  in  some  other  court, 
if  Act  April  1,  1913  (Laws  1913,  c.  37),  provid- 
ing that  an  action  may  be  brought  by  the  Atto^ 
ney  General  in  the  Supreme  Court  where  by 
the  Constitution  that  court  has  jurisdiction  or 
otherwise  in  the  superior  court  against  an;  pe^ 
son,  association,  or  corporation  who  usurps, 
intrudes  into,  or  unlawfully  holds  or  exercises 
any  public  office  or  franchise,  was  Intended  to 
make  the  Supreme  Court's  Jurisdiction,  where 
it  has  jurisdiction,  exclusive,  it  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.   11  442,  451.   459,  465,   619,  1199-1202, 
1204-1224,  1247-1258;   Dec.  Dig.  |  472.»] 
8.  Courts  (|  207*)— Sutbems  Coubx-Obio- 

INAL  Jurisdiction. 

In  cases  such  as  quo  warranto  against  state 
officers,  in  which  the  superior  and  Supreme 
Courts  have  concurrent  jurisdiction,  the_  Su- 
preme Court  will  decline  to  take  original  juna- 
diction  unless  the  complaint  shows  special  rea- 
sons why  it  should  do  so,  and  the  complaint 
may  be  filed  only  after  obtaining  leave  of  that 
court 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  207.*] 
4.  Officers     (8     28*)  —  Disqualificatioh  —    i 

Statutory   Provisions — "Public   Sbbvici 

Corporation." 

Laws  1912,  c.  90,  i  1,  provides  that  such 
act  applies  to  public  service  corporations  there-    j 
In  described.     Section  2  declares  every  common 
carrier,  pipe  line,  gas,  electrical,  telephone,  and 
telegraph  corporation,  and  every  wharfinger  and    . 
warehouseman  to  be  a  public  service  corporation    { 
and   subject   to   the   jurisdiction,    control,   and 
regulation  of  the  Corporation  Commission.    Sec- 
tion 7  provides  that  no  person  in  the  employ  ol 
or  holding  any  official  relation  to  any  corpora-    , 
tion  or  person  subject  in  whole  or  m  part  to 
regulation  by  the  Commission,   and  no  person 
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owning  itock  or  bonda  or  pecnnUrlly  interest- 
ed in  any  such  corporatioii,  shall  hold  the  offloe 
of  commissioner,  knd  that  any  person  becom- 
ing the  owner  of  stocks  or  bonds  or  becoming 
pecnniarily  interested  otherwise  than  volon- 
tariJy  shall  within  a  reasonable  time  divest 
himself  of  such  ownership  or  interest,  failing 
to  do  which  his  office  shall  become  vacant. 
S«ction  31  gives  the  Commission  power  and  jn- 
risdiction  to  snitervise  and  regulate  every  pub- 
lic service  corporation  and  to  do  all  things 
necessary  and  convenient  in  the  exercise  of 
■ucb  power  and  jurisdiction.  HM,  that  the 
inhibition  of  section  7  against  a  commissioner 
owning  stodc  or  I>onds  or  being  interested  pe- 
cunianl^  in  a  corporation  relates  only  to  pub- 
lic service  corporationB,  which  the  Commission 
is  given  power  to  supervise  and  regulate;  and 
hence  the  owneiship  of  stock  in  a  holding  cor- 
poration holding  ail  the  stock  of  two  insurance 
companies  did  not  disqualify  a  commissioner  or 
render  his  office  vacant. 

(Ed.  Note.— For  other  cases,  see  OfBcers,  Dea 
Dig.  {  2&«] 

S.  OfficeBS      n      28*)  —  DiSQUAUnOATION  — 

SlATUTOBT  PBovisioira. 
Const,  art.  14,  {  8,  providing  that  no  do- 
mestic or  foreign  corporation  shall  do  business 
in  the  state  without  filing  its  articles  of  incor- 
poration or  a  certified  copy  thereof  with  the 
Corporation  Commission,  section  17  providing 
that  all  domestic  and  foreign  corporations  shall 
malce  reports  to  the  Corporation  Commission  of 
the  status  and  business  or  condition  of  such 
corporation  as  may  be  prescribed  by  law,  and 
article  15,  {  4,  providing  that  the  Corpora- 
tion Commission  shall  have  the  power  to  inspect 
and  investigate  the  property,  books,  papers, 
business  methods,  and  affairs  of  any  corpora- 
tion whose  stock  shall  be  for  sale  to  the  public, 
do  not  make  corporations  other  than  public 
service  corporations  subject  in  whole  or  in  part 
to  regulation  by  the  Commission  within  the 
meaning  of  Laws  1912,  c.  90,  i  7,  prohibiting 
(ommissionerB  owning  stocks  or  bonds  of  any 
corporation  subject  in  whole  or  in  part  to  regu- 
lation by  the  CMmmission. 

[Ed.  Note.— For  other  cases,  see  Offlceta,  Dec. 
Dig.  {  2&*] 

6.  CowBTXTUTiowAL  IiAW  (|  29*)  —  Sbut-Ex- 

ECDTinO   PBOVISIONa. 

Const,  art.  14,  I  16,  providing  that  the 
records,  books,  and  files  of  all  public  service 
corporationa,  state  banks,  building  and  loan  as- 
sociations, trust,  insoranoe,  and  guaranty  com- 
panies shall  be  liable  and  subject  to  the  full 
visitorial  and  inquisitorial  powers  of  the  state, 
is  not  self-executing,  as  it  does  not  confer  such 
visitorial  and  inquisitorial  powers  on  any  par- 
ticular person  or  body. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Uw,  Cent  Dig.  {  82 ;   Dec.  Dig.  S  29.»] 

T.  OmcEBS  (J  28*)— DiSQUAuriCATioN— Stat- 
rTOBT   Pbovibiorb— "Pbcuniaeilt   Inteb- 

B8TED." 

Laws  1912,  c.  90,  I  7,  providing  that  no 
person  owning  stocks  or  bonds  of  any  corpora- 
tion subject  in  whole  or  in  part  to  regulation 
by  the  Commission  or  pecuniarily  interested 
therein  shall  be  appointed  to  the  office  of  com- 
missioner and  that  any  such  person  becoming 
soeh  owner  or  so  interested  shall  within  a  rea- 
sonable time  divest  himself  of  such  ownership 
or  interest,  failing  to  do  which  his  office  shall 
become  vacant,  does  not  apply  to  the  ownership 
of  stocks  or  bonds  in  insurance  companies, 
though  by  Laws  1913,  c.  94,  such  companies 
are  made  subject  to  the  regulation  and  supervi- 
sion of  the  Corporation  Commission,  especially 
as  a  policy  holder  would  be  "peconiarily  inter- 
ested,'* while  section  1  of  chapter  94  provides 
that  no  member  of  the  Commission  shall  be  di- 
rectly or  indirectly  interested  in  any  insurance 


corporation  "except  as  an  ordinary  polky 
holder." 

[Ed.  Note.— For  other  eases,  see  Officers,  Dec. 
Dig.  I  28.» 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  6,  p.  528a] 

8.  OnrcKBs     (|     66*)  —  DiaQUAXjnoATioN — 

StaTUTOBT  FB0VIBI0N8. 

Under  Laws  1913,  c.  94,  relative  to  the 
regulation  and  supervision  of  insurance  comi>a- 
nies  b^  the  Corporation  Commission,  section  1 
of  which  provides  that  no  member  of  the  Com- 
mission shall  be  directly  or  indirectly  interested 
in  any  insurance  corporation  except  as  an  ordi- 
nary policy  holder,  the  ownership  of  stock  in 
an  insurance  corporation  by  a  commissioner 
does  not  ipso  facto  cause  a  Tacancy  in  his  office 
justifying  the  court  in  qno  warranto  declaring 
the  office  vacant,  since  the  statnte  prescribes 
no  snch  penalty. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  H  76-84;   Dec.  Dig.  {  ^.'l 

Original  proceeding  In  quo  warranto  by 
the  State,  on  relation  of  George  Pnrdy  Bul- 
lard,  Attorney  General,  against  F.  A.  Jonea 
Demurrer  to  tlie  complaint  sustained,  and 
complaint  dismissed. 

O.  P.  Bollard.  Atty.  Gen,  Leslie  0.  Hardy, 
Asst  Atty.  Gen.,  and  William  M.  Sea  buoy, 
for  plaintiff.  Stoneman  .&  Ling,  of  Phoenix, 
for  defendant 

ROSS,  J.  This  la  a  proceeding  in  the  na- 
ture of  qno  warranto  and  has  for  its  pur- 
pose the  ousting  of  defendant  from  the  office 
of  Corporation  Oommlasioner  of  the  state  of 
ArizoiUL  The  procseedlng  was  Instituted  by 
the  Attorney  General,  who  "complains  of  the 
defendant,  upon  the  verified  complaint  of 
Harry  A.  Davis,  a  citizen  and  duly  qualified 
elector  of  the  state  of  Arizona." 

The  charge  laid  against  defendant  Jones, 
briefly  stated,  is  as  follows:  That  on  or 
about  February  18,  1911,  he  becaine  the  own- 
er by  purchase,  paying  therefor  $750,  of  50 
shares  of  the  capital  stock  of  the  Merchants' 
&  Insurers'  Reporting  Company  and  ever 
since  has  been  and  now  la  such  owner  of 
said  60  shares,  upon  which  he  has  received 
dividends  or  been  credited  upon  the  books 
of  the  company  with  dividends.  That  said 
Merchants'  &  Insurers'  Reporting  Company 
la  a  California  corporation  and  is  the  hold- 
ing company  of  all  the  capital  stock,  consist- 
ing of  2,000  shares,  par  value  per  share  of 
$100,  of  the  Bankers'  Fire  Insurance  Com- 
pany and  all  of  the  capital  stock,  consist- 
ing of  1,000  shares,  par  value  $100  each,  of 
the  Phcenix  Fire  Underwriters,  except  four 
shares  of  each  of  said  last-mentioned  com- 
panies. The  last  two  corporations  are  Ari- 
zona companies  and  were  organized  on  or 
about  December  8,  1009.  That  the  stock  of 
said  two  corporations  constitutes  approxi- 
mately all  of  the  assets  of  the  Merchants' 
A  Insurers'  Reporting  Company,  and  that 
the  profits  derived  from  the  business  of  said 
two  insurance  companies  constitutes  the 
only  source  of  revenue  of  said  Merchants'  & 
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Insurers'  Beportlng  Company  and  are  paid 
to  the  latter  for  the  benefit  of  Its  stock- 
holders. That  in  February  or  March,  1912, 
defendant  Jones  became  and  continuously 
thereafter  remained,  until  on  or  about  April 
6,  1913,  the  president  and  a  director  and 
stockholder  of  said  Bankers'  Fire  Insurance 
Company  and  Phoenix  Fire  Underwriters. 
Tliat  on  or  about  June  16,  1013,  defendant 
was  duly  appointed  by  the  Merchants'  &  In- 
surers' Reporting  Company  its  true  and  law- 
ful attorney  with  fuU  power  and  authority 
to  perform  every  act  and  thing  which  it 
could  do,  and  that  after  said  date  the  de- 
fendant assumed  to  and  did  act  for  and  on 
behalf  of  said  company  and  by  reason  there- 
of was  iu  the  employ  and  held  an  official  re- 
lation to  said  company.  That  on  or  about 
October  4, 1913,  the  Corporation  Commission, 
the  defendant  acting  as  a  member  thereof, 
made  an  order  directing  the  BanUers'  Fire 
Insurance  Company  and  Phoenix  Fire  Under- 
writers to  submit  to  it  all  their  records, 
books,  flies,  notes,  accounts,  and  vouchers, 
wherever  kept,  rdating  to  the  business  of 
the  company,  for  audit,  examination,  and  in- 
vestigation, until  and  including  October  16, 
1913.  That  on  the  last-mentioned  date  the 
Corporation  Commissioners,  defendant  act- 
ing therein,  made  an  order  refusing  an  ex- 
tension of  time  to  said  corporations  in  which 
to  submit  their  reports  as  required  by  the 
order  of  October  4,  1913.  That  on  October 
16,  1913,  defendant  voluntarily  dlsquallfled 
himself  from  acting  in  his  capacity  as  a  Cor- 
poration Commissioner  In  the  investigation 
of  the  affairs  of  said  insurance  companies 
and  demanded  that  his  appearance  be  en- 
tered in  said  proceeding  as  representing  his 
own  interests  as  a  stockholder  in  the  Mer- 
chants' &  Insurers'  Rei>orting  Company. 
That  said  Merchants'  &  Insurers'  Reporting 
Company,  Bankers'  Fire  Insurance  Company, 
and  Phoenix  Fire  Underwriters  were  several- 
ly, since  May  28, 1912,  subject  in  whole  or  In 
part  to  regulation  by  the  Corporation  Com- 
mission, and  that  defendant  has  owned  and 
still  owns  stock  in  the  said  Merchants'  &  In- 
surers' Reporting  Company  and  is  pecunia- 
rily Interested  therein.  That  defendant  ac- 
cepted employment  of  the  Bankers'  Fire  In- 
surance Company  and  Phoenix  Fire  Under- 
writers and  was  the  president  of  each  and 
a  director  therein  and  a  stockholder  thereof 
until  April  6,  1013,  and  that  he  is  still  pecun- 
iarily interested  in  said  corporations.  In 
consequence  of  which  it  is  alleged  that  the 
defendant  has  violated  the  provisions  of  sec- 
tion 7  of  chapter  90  of  Laws  of  1912  of  the 
state  of  Arizona,  and  that  by  reason  thereof 
has  disqualified  himself  from  holding  the  of- 
fice of  Corporation  Commissioner  and  asks 
that  he  be  ousted  therefrom  and  his  office 
declared  vacant  In  short,  the  defendant 
Corporation  Commissioner  Is  charged  with 
being  pecuniarily  interested  In,  and  in  the 
employ  of,  and  holding  an  official  relation 


to  the  three  named  insurance  companies; 
said  companies  being  subject  in  whole  or  in 
part  to  regulation  by  the  Corporation  Com- 
mission. 

[1-3]  Before  taking  np  the  case  on  its 
merits,  we  wish  to  say  that,  upon  the  consid- 
erations hereinafter  set  forth,  we  hesitated 
to  take  Jurisdiction  for  any  purpose.  Upon 
reflection,  it  occurred  to  us  that  by  taking 
Jurisdiction  wje  would  be  enabled  to  state 
the  attitude  of  this  court  and  the  law  gov- 
erning its  actions  when  invoked  to  take  orig- 
inal Jurisdiction  in  this  and  like  proceedings. 

Section  4,  art  6,  of  the  Constitution,  in- 
vests this  court  with  original  Jurisdiction  in 
habeas  corpus,  quo  warranto,  and  mandamus 
as  to  all  state  officers.  Section  6,  Id.,  in- 
vests the  superior  courts  with  original  Juris- 
diction in  all  cases  and  proceedings  in  wbieh 
Jurisdiction  has  not  been  by  law  vested  ex- 
clusively in  some  other  court  and  spedficall; 
vests  the  superior  courts  and  Judges  thereof 
with  power  to  issue  writs  of  mandamus,  quo 
warranto,  review,  certiorari,  and  prohibi- 
tion. Under  similar  constltational  provi- 
sions it  has  been  held  in  Washington  and 
New  Mexico  that  the  Supreme  Court  and  the 
superior  courts  have  concurrent  original 
Jurisdiction  of  proceedings  in  mandamus,  quo 
warranto,  and  habeas  corpus  as  to  state  offi- 
cers. Jones  V.  Reed,  3  Wash.  57,  27  Pac. 
1067 ;  State  ex  reL  Owens  v.  Van  Stone  (N. 
M.)  121  Pac.  611.  The  grant  of  original 
Jurisdiction  by  the  Constitution  to  the  Su- 
preme Court  of  such  proceedings  is  not  ex- 
clusive. "On  the  other  hand,"  as  was  said 
in  the  last  case  dted  above,  "the  grant  of 
original  Jurisdiction  to  the  district  courts  (sn- 
peilor  courts)  is  general  and  comprehensive 
and  extends  to  every  kind  and  form  of  con- 
troversy not  excepted  In  the  ConstitutioD, 
and  Includes  specifically  quo  warranto."  Un- 
der the  Constitution  this  court  has  "orlghial 
and  exclusive  Jurisdiction"  In  but  one  case, 
and  that  is  in  "causes  between  counties  con- 
cerning disputed  boundaries  and  surveys 
thereof,  or  concerning  claims  of  one  county 
against  another.  Such  trials  shall  be  to  the 
court  without  a  Jury."  Section  4,  art  8, 
Constitution. 

In  section  1,  C.  8,  Civil  and  Criminal  Pro- 
cedure, title  "Quo  Warranto,"  It  is  provided: 
"An  action  may  be  brought  by  the  Attorney 
General  in  the  name  of  the  state  upon  his 
relation,  upon  his  own  information,  or  upon 
the  verified  complaint  of  any  person.  In  the 
Supreme  Court,  In  cases  where,  by  the  Con- 
stitution of  this  state,  that  court  has  Juris- 
diction, or  otherwise  in  the  superior  court 
of  the  county  having  Jurisdiction  against  any 
person,  association  or  corporation,  who 
usurps,  intrudes  into  or  who  unlawfully  holds 
or  exercises  any  public  office  or  any  fran- 
chise within  this  state,  and  he  shall  bring 
such  action  whenever  he  has  reason  to  be- 
lieve that  any  such  office  or  franchise  Is  be- 
ing usurped,  intruded  Into  or  unlawfully  held 
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or  ezerdsed."  &  D.  No.  127  (chapter  ST) 
Second  Special  Session  of  Legislatare  of 
Arizona,  approved  April  1,  1913,  not  yet  of- 
fldall;  pabllshed.  If  it  was  tbe  purpose  of 
tbe  Legislature  by  this  section  to  make  tbe 
jnrlsdiction  of  tbe  Supreme  Court  excluslTe 
where  by  tbe  Constitution  it  bas  Jurisdiction 
ooncarrent  witb  tbe  superior  court,  as  in  quo 
warranto,  it  exceeded  its  power.  Tbe  Attor- 
oej  General  may  Institute  such  proceeding  in 
either  court,  as  no  act  of  the  Legislature  can 
make  tbe  Jurisdiction  of  either  excluslTe  oor 
limit  the  right  to  proceed  in  either. 

WbUe  by  the  Constitution  the  Supreme 
Oonrt  is  given  original  Jurisdiction  in  cer- 
tain named  cases,  it  Is  essentially  an  ap- 
pellate court,  a  court  of  last  resort  and  not 
of  first  resort  That  the  saiterior  courts 
have  been  given  concurrent  Jurisdiction  In 
all  these  matters  (except  the  one  case  men- 
tioned above)  Is  very  persuasive  that  Its  pur- 
pose in  so  doing  was  to  afford  the  litigant 
an  opportunity  to  bring  Us  action  first  in  a 
eonrt  essentiaUy  one  of  original  Jurisdiction, 
where  provision  Is  made  by  law  for  a  full 
and  complete  trial,  where  a  Jury  may  be 
had,  if  demanded,  and  issues  tried  upon 
oral  testimony — a  court  In  tbe  Immediate  vic- 
inage of  tbe  litigants,  fully  equipped  for  a 
complete  exercise  of  its  Jurisdiction.  The 
Jnstice  and  propriety  of  such  an  arrange- 
ment is  recognized  by  all  of  tbe  Constitutions 
of  the  Union;  tbe  theory  and  practice  being 
that  a  litigant  dissatisfied  with  the  action 
of  tbe  court  of  first  instance  may  appeal  to 
tbe  Supreme  Court,  "a  court  disassociated 
ftom  all  connection  with  the  actual  trial  and 
having  the  time,  means,  and  opportunity  for 
mature  consideration  of  the  sama" 

Section  23,  art  2,  ConsUtution,  provides 
that  "the  rlgbt  of  trial  by  Jury  shall  remain 
InvloUte.    •     •    •" 

Bailey  on  Habeas  Corpus,  {  328,  voL  2,  p. 
1277,  says:  "At  common  law  quite  generally, 
Issues  of  fact  arising  In  quo  warranto  pro- 
ceedings were  triable  by  Jury  whether  com- 
menced in  the  Supreme  Court  under  Its  Ju- 
risdiction or  In  a  subordinate  court  The  Su- 
preme Court  may  impanel  a  Jury  or  send  the 
Issne  to  a  subordinate  court,  there  to  be 
beard  betore  a  Jury;  tbe  order  directing  the 
evidence  and  proceedings  be  returned  to  tbe 
niperlor  court  for  final  determination.  Tbe 
Issues  in  such  an  action  are  legal  issues,  and 
the  Codes  or  statutes  of  the  states  have,  as 
quite  generally  held,  made  no  change  in  this 
respect  and  hence  the  right  of  trial  by  Jury 
is  a  matter  of  right,  guaranteed  by  the  Con- 
stitutions of  the  several  states." 

This  question  is  not  before  us,  and  we  only 
snggest  It  to  enforce  the  reason  for  first  be- 
^nning  the  action  In  the  trial  court  Bear- 
ing on  this  point,  we  quote  from  State  v.  Van 
Stone,  supra,  at  page  613  of  121  Paa:  "An- 
other consideration  advanced  in  cases  of  thl» 
Und  by  many  courts  Is  that  a  court  of  last 


resort  should  not  entertain  the  Jurisdiction 
unless  tbe  case  Is  publld  Juris;  that  is,  a 
case  which  affects  tbe  sovereignty  of  the 
state,  its  franchises  or  prerogatives,  or  tbe 
liberties  of  its  people.  Indeed,  this  doctrine 
has  been  so  far  extended  in  some  of  the 
states  as  to  amount  to  a  positive  limitation 
upon  tbe  Jurisdiction.  It  is  said  in  some  of 
those  cases  that,  while  the  grant  of  Jurisdic- 
tion Is  In  general  terms,  the  Jurisdiction  is 
not  a  general  Jurisdiction  in  all  cases,  but 
by  reason  of  the  nature  of  a  court  of  last  re- 
sort, and  Its  proper  place  in  the  structure  of 
the  state  government,  the  Jurisdiction  is  lim- 
ited to  questions  in  which  the  state  at  large 
Is  interested  as  to  its  prerogatives  or  fran- 
chises or  the  liberties  of  its  people.  In  other 
cases  an  exception  la  ingrafted  upon  this 
limitation  In  favor  of  the  Jurisdiction  In  cas- 
es of  great  emergency,  or  where  a  refusal  to 
entertain  the  Jurisdiction  would  amount  to  a 
denial  of  Justice.  Homesteaders  v.  McCombs, 
24  OkL  201,  103  Pac.  681,  20  Ann.  Cas.  181 
[38  li.  R.  A.  (N.  S.)  1000;  State  v.  Cobb,  24 
Okl.  662,  104  Pac.  861,  24  Lu  R.  A  (N.  S.) 
639;  People  v.  District  Court,  37  Colo.  443, 
86  Pac.  87,  92  Pac.  058,  13  L.  B.  A  (N.  S.) 
768;  People  v.  Chicago,  103  IlL  607,  62  N.  E. 
179,  58  li.  B.  A.  833." 

In  cases  in  which  tbe  superior  courts  have 
concurrent  Jurisdiction  with  this  court  we 
shall  decline  to  take  original  Jurisdiction,  un- 
less tbe  complaint  shows  special  reasons  why 
we  should  do  so,  and  tbe  complaint  may  be 
filed  only  after  first  obtaining  leave  of  this 
court  Aside  from  other  considerations,  the 
volume  of  appellate  business  in  this  court 
would  seem  to  require  such  a  rule. 

[4]  It  is  tbe  contention  of  defendant,  and 
he  raises  the  point  by  demurrer,  that  the 
provisions  of  section  7  of  chapter  90,  Laws  of 
1912,  have  no  application  to  the  state  of  facts 
disclosed  by  the  complaint  Section  7  reads 
as  follows:  "Each  commissioner  and  each 
person  appointed  to  a  dvll  executive  office  of 
the  Commission  shall,  before  entering  upon 
the  duties  of  his  office,  take  and  subscribe  tbe 
constitutional  oath  of  office.  Elach  commis- 
sioner sball  be  a  qualified  elector  of  this 
state,  and  no  person  In  the  employ  of  or 
holding  any  official  relation  to  any  corpora- 
tion or  person,  which  said  corporation  or 
person  Is  subject  in  whole  or  In  part  to  regu- 
lation by  the  Commission,  and  no  i)erson  own- 
ing stocks  or  bonds  of  any  such  corporation 
or  who  is  In  any  manner  pecuniarily  interest- 
ed therein  shall  be  appointed  to  or  bold  the 
office  of  commissioner  or  be  appointed  or 
employed  by  tbe  Commission:  Provided,  that 
If  any  such  person  shall  become  the  owner  of 
such  stocks,  or  bonds,  or  become  pecuniarily 
Interested  in  such  corporation  otherwise  than 
voluntarily,  he  shall  within  a  reasonable  time 
divest  himself  of  such  ownership  or  Interest; 
falling  to  do  so,  bis  office  or  employment  shall 
become  vacant" 
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In  order  to  find  out  the  correct  and  full 
meaning  of  this  section,  It  Is  essential  that  It 
be  read  In  connection  with  all  the  other  pro- 
visions of  chapter  90.  This  chapter  is  a  long 
one,  consisting  of  87  sections,  of  which  sec- 
tion 7  Is  only  a  small  part  The  title  of  the 
chapter  is  "An  act  relating  to  public  service 
corporations,  providing  for  the  regulation  of 
the  same,  fixing  penalties  for  the  violation 
thereof,  and  repealing  certain  acts;  with  an 
emergency  clause."  This  title  makes  no  ref- 
erence to  the  Corporation  Commission,  Its 
organization,  powers,  or  duties,  although 
these  matters  are  treated  of  In  the  body  of 
the  law.  The  first  section  of  the  chapter 
reads  as  follows:  "This  act  shall  be  known 
as  the  'Public  Service  Corporation  Act,'  and 
shall  apply  to  the  public  service  corporations 
herein  described  and  to  the  Commission  here- 
in referred  to."  Section  2  defines  certain 
words  and  phrases  In  common  use  In  connec- 
tion with  public  utilities  and  particularly 
names  and  declares  "every  common  carrier, 
pipe  line  corporation,  gas  corporation,  elec- 
trical corporation,  telephone  corporation,  tel- 
egraph corporation,"  wharfinger  and  "ware- 
houseman, •  •  •  to  be  a  public  service 
corporation  and  to  be  subject  to  tbe  Jurisdic- 
tion, control,  and  regulation  of  the  Commis- 
sion and  to  the  provisions  of  this  act"  Sec- 
tions 3,  4,  5,  and  6  provide  for  the  election 
and  filling  vacancies  In  office  of  commission- 
ers, for  their  legal  adviser  and  necessary 
corps  of  assistants.  Sections  8,  9, 10, 11,  and 
12  provide  where  and  when  the  Corporation 
Commission  may  hold  Its  meetings,  for  a  quo- 
rum, for  their  salaries,  and  compensation  of 
their  employes  and  general  expenses  of  the 
Commission  and  reports  of  their  transactions 
and  proceedings  to  the  Governor,  each  fiscal 
year.  None  of  the  matters  in  sections  3  to 
12,  Inclusive,  Is  expressed  in  the  title  to 
chapter  90,  and  whether  they  are  "prop- 
erly connected"  with  the  subject  "expressed 
In  the  titie"  may  be  seriously  questioned. 

It  may  be  that  those  provisions  are  repug- 
nant to  section  13,  art  4,  Constitution,  read- 
ing as  follows:  "Every  act  shall  embrace  but 
one  subject  and  matters  properly  connected 
therewith,  which  subject  shall  be  expressed 
in  the  titie;  bat  If  any  subject  shall  l>e  em- 
braced in  an  act  which  shall  not  be  expressed 
In  the  titie,  such  act  shall  be  void  only  as  to 
so  much  thereof  as  shall  not  be  embraced  in 
the  titie" — ^but  we  deem  it  unnecessary  to  de- 
termine that  question  here. 

The  sections  from  12  to  87  do  relate  to  pub- 
lic service  corporations  and  provide  for  the 
regulation  of  the  same  and  fix  penalties  for 
violations  of  its  provisions  and  fall  clearly 
within  the  title  of  the  chapter  and  are  prop- 
erly related  thereto. 

The  powers  and  Jurisdiction  of  the  Corpo- 
ration Commission  are  expressly  defined  and 
limited  by  section  31,  which  Is  as  follows: 
"The  Commission  is  hereby  vested  with  pow- 


er and  Jurisdiction  to  supervise  and  regulate 
every  public  service  corporation  In  the  state 
and  to  do  all  things,  whether  herein  spedflc- 
ally  designated  or  in  addition  thereto,  which 
are  necessary  and  convenient  in  the  exercise 
of  such  power  and  Jurisdiction." 

Now,  turning  to  section  7,  and  bearing  in 
mind  that  chapter  90,  of  which  it  is  a  part, 
by  Its  first  section  provides  that  it  "shall  be 
known   as   the   'Public   Service   Corporation 
Act,'  and  shall  apply  to  public  service  corpo- 
rations herein  described,"  let  us  search  for 
the  meaning  of  those  words  and  phrases  in 
section  7  that  prohibit  a  commissioner  from 
holding  any  ofllclal  relation  to  or  being  em- 
ployed by  or  being  pecuniarily  interested  in 
any  corporation  or  person  subject  in  whole  or 
in  part  to  regulation  by  the  Commission  and 
providing   that  If  such   commissioner  shall 
become  the  owner  of  stock  or  bonds,  or  be- 
come pecuniarily  Interested  in  such  corpora- 
tion   otherwise    than    voluntarily,   he  shall 
within  a  reasonable  time  divest  himself  of 
such  ownership  or  Interest ;  falling  to  do  80, 
his  office  shaU  become  vacant    It  is  the  con- 
tention of  the  piaintifT  that  this  section  7 
should  have  a  literal  Interpretation,  without 
regard  to  Its  relation  to  other  parts  of  chap- 
ter 90.    It  Is  too  clear  for  question  that 
chapter  90  In  general  purport,  meaning,  and 
effect  has  for  Its  object  "public  service  cor- 
porations" and  their  regulation.    Neither  in 
the  titie  of  the  chapter  nor  In  Its  body  is  in- 
timation   made   that   Its   provisions  should 
reach  or  affect  the  regulation  of  private  co^ 
porations  other  than  public  utilities.    That 
being  true,  is  not  the  inhibition  against  a 
commissioner  owning  stock  or  bonds  or  being 
Interested  pecuniarily  or  as  employe  or  other- 
wise in  a  "corporation"  confined  to  "public 
service  corporations"?    l^at  Is,  corporations 
of  which  the  Commission  is  given  "power  and 
Jurisdiction  to  supervise  and  regulate,"  as 
provided  in  section  31,  supra. 

By  the  demurrer  In  this  case  it  Is  admitted 
tliat  defendant  Jones  on  February  18,  1911, 
at  a  time  long  prior  to  his  election  and  qual- 
ification as  a  commissioner,  bought,  paying 
therefor  ¥750,  stock  of  the  Merchants'  &  In- 
surers' Reporting  Company;  tliat  he  owned 
such  stock  when  Inducted  into  office  Febru- 
ary 14,  1912,  and  still  owned  It  at  the  insti- 
tution of  this  proceeding.  The  Merchants'  & 
Insurers'  Reporting  Company  is  not  a  "public 
service  corporation"  and  does  not  fall  within 
the  purview  of  either  the  titie  or  the  body  of 
chapter  90,  and  therefore  he  Is  not  subject  to 
the  penalty  therein  prescribed  for  one  owning 
stock  of  a  public  service  corporation. 

[B]  The  Constitution,  {$  2  to  19,  art  15,  ex- 
pressly confers  Jurisdiction  upon  the  Corpo- 
ration Commission  to  supervise  and  regulate 
pu6llc  service  corporations,  but  its  plenary 
power  In  that  respect  Is  not  extended  by  that 
Instrument  to  corporations  other  than  public 
utiUtles. 

Section  8,  art  14,  Constitution,  provides 
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that  "no  domestic  or  foreign  corporation 
sliaU  do  any  bnsiness  in  this  state  withont 
haTlne  filed  its  articles  of  incorporation  or  a 
certified  copy  thereof  with  the  Corporation 
Commission.    •    •    •" 

Sectlbn  17,  Id.,  provides  that  all  domestic 
and  foreign  corporations  shall  pay  to  the 
state  such  fees  and  licenses  as  may  be  pro- 
Tided  by  law,  and  make  "reports  to  the  Cor- 
poration Commission  of  the  status,  business, 
or  condition  of  Boch  corporation,  as  may  be 
prescribed  by  law." 

These  two  sections  of  the  Constitution  do 
not  empower  the  Corporation  Commission  to 
regulate  "in  whole  or  in  part"  the  corpora- 
tions  mentioned    therein. 

Section  4,  art  15,  Constitution,  provides 
tbat  the  Corporation  Commission  "shall  have 
the  power  to  inspect  and  Investigate  the 
property,  books,  papers,  business,  methods, 
&Dd  affairs  of  any  corporation  whose  stock 
ahall  be  for  sale  to  the  public.  •  *  •  "  The 
power  "to  inspect  and  investigate"  the  busi- 
ness of  a  corporation  does  not  make  it  "sub- 
ject in  whole  or  in  part  to  regulation  by  the 
Commission.'' 

[i]  Section  16,  art  14,  Constitution,  pro- 
rides  that  "the  records,  books,  and  files  of  all 
pabllc  service  corporations,  state  banks, 
bnildlng  and  loan  associations,  trust,  insur- 
ance, and  guaranty  companies  shall  be  at  all 
times  liable  and  subject  to  the  full  vlsltorlal 
and  inquisitorial  powers  of  the  state.  *  *  *  " 
The  provisions  of  this  section  are  not  self- 
eiecuHng  for  the  reas6n  that  "the  visitorial 
and  inquisitorial  powers"  mentioned  are  not 
conferred  on  any  particular  person  or  body, 
li^slatlon  in  aid  of  this  section  and  sec- 
tion 4,  supra,  in  order  to  make  their  provi- 
sions effective,  was  necessary.  Chapter  48, 
Laws  1912  (First  Session  First  Legislature), 
approved  May  16,  1912,  accordingly  author- 
izes and  empowers  "the  Corporation  Comnois- 
sion  to  regulate  and  supervise  the  business  of 
all  persons,  copartnerships,  associations,  or- 
ganizations or  corporations  doing,  transact- 
ing or  solldttBg"  business  as  home  co-operat- 
ing companies,  or  of  issuing  contracts  or 
agreements  in  the  nature  of  bonds,  deben- 
tures, certificates,  or  otherwise,  except  insur- 
ance and  some  other  corporations. 

Chapter  69,  Laws  1912  (First  Session),  ap- 
proved May  18,  1912  (Blue-Sky  Law),  pro- 
vides for  the  regulation  and  supervision  of 
Investment  companies  by  the  Corporation 
Commission.  Chapter  60,  Laws  1912  (Second 
Session),  approved  June  19,  1912,  confers  a 
like  power  in  the  (Corporation  Commission 
over  surety  comjmnlea. 

[7,  t]  There  has  been  no  specific  leglsla- 
tion  for  the  regulation  of  Insurance  compa- 
nies, so  far  as  we  can  discover,  except  chap- 
ter 94,  Laws  1913,  passed  by  the  Third  Spe- 
cial Session  of  the  liegislatnre  on  May  13, 
1913,  to  take  effect  October  1,  1913.  The 
enacting  clause  of  this  chapter  is  "An  act  to 
provide  for  the  supervision  and  regulation  of 


insurance  companies  and  to  regulate  the 
transaction  of  Insurance  in  the  state  of  Ari- 
Eona."  There  are  111  sections  of  this  chap- 
ter devoted  to  prescribing  regulations  and 
methods  of  supervision  of  insurance  compa- 
nies by  the  Cllorporation  <>)mmisslon.  Sec- 
tion 1  thereof  contains  this  very  significant 
provision:  "No  member  of  the  Corporation 
C!ommlsslon  nor  any  employ^  of  said  Commis- 
sion shall  be  directly  or  Indirectly  interested 
in  any  Insurance  corporation,  except  as  an 
ordinary  policy  holder." 

Not  until  October  1,  1913,  were  insurance 
companies  "subject  to  regulation  in  whole  or 
in  part"  by  the  Corporation  Commission,  and 
not  until  then  was  there  any  inhibition 
against  a  commissioner  owning  stock  or 
bonds,  or  being  pecuniarily  interested  in,  or 
in  the  employ  of  or  holding  an  official  rela- 
tion to,  an  Insurance  corporation.  That  sec- 
tion 7  of  chapter  90  has  no  application  to  the 
state  of  facts  in  this  case  is  clearly  shown, 
for,  if  it  does  apply,  then  it  prohibits  a  com- 
missioner from  being  a  policy  bolder  in  in- 
surance companies,  for  it  expressly  prohibits 
any  peraon  from  being  appointed  to  or  hold- 
ing the  office  of  commissioner  "who  is  in  any 
manner  pecuniarily  interested"  in  a  corpora- 
tion "subject  to  regulation  In  whole  or  in 
part  by  the  Commission."  A  policy  holder 
of  an  insurance  company  would  certainly  be 
"pecuniarily  Interested"  therein.  To  pro- 
hibit the  commissionera  or  their  employes 
from  being  policy  holders  of  insurance  com- 
panies, as  would  result  if  we  hold  the  pro- 
visions of  section  7  of  chapter  90  apply  here, 
would  lead  to  absurd  results,  and  accord 
with  "neither  rime  nor  reason." 

The  Legislature  evidently  took  the  view 
that  section  7  of  chapter  90  had  no  applica- 
tion to  a  state  of  facts  as  here  appear,  for  in 
section  1,  c.  94,  supra,  it  prohibited  the  com- 
missioners and  their  employes  from  being  in- 
terested in  any  insurance  company,  except  as 
a  policy  holder. 

Since  October  1,  1913,  the  date  that  chap- 
ter 94  became  effective,  It  is  shown  by  the 
complaint  that  defendant  Jones  had  owned 
stock  in  an  insurance  company  subject  to 
regulation  by  the  Corporation  Commission. 
In  doing  this  he  is  standing  in  the  face  of 
section  1  of  said  chapter.  The  penalty  pre- 
scribed in  section  7  of  chapter  90,  as  we  have 
seen,  does  not  apply,  for  by  its  terms  it  Is  re- 
stricted to  a  prohibition  of  commissioners 
being  interested  in  pubUc  service  corpora- 
tions "subject  to  regulation  in  whole  or  in 
part  by  the  Commission."  Chapter  94  does 
not  provide  that  interest  in  an  insurance 
company  by  a  commissioner  shall  ipso  facto 
cause  a  vacancy  in  his  office.  Indeed,  that 
chapter  fails  to  prescribe  any  penal^  for 
such  violation  of  its  provisions  by  a  com- 
missioner. 

If,  in  other  parts  of  the  law,  there  are  pen- 
alties for  such  conduct,  they  may  not  be  in- 
flicted in  this  proceeding.  We  are  asked  to 
declare  defendant's  office  vacant,  which  we 
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icannot  do,  as  the  law  fails  to  prescribe  that 
penalty  ni)on  the  facts  in  this  case. 

Demurrer  sustained,   and   complaint  dis- 
mlssedL 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J., 
concur. 


BAIN  V.  STATE. 
(Supreme  Court  of  Arieona.     Dec.  30,  1913.) 

1.  iNDicnotzn;  and  Irfobhation  (§  110*)  — 
Elements  of  Offense— Statutobt  Pbovi- 
BiONa— "Bntbb." 

Under  Pen.  Code  1901,  {{  418,  422,  maUng 
every  person  entering  any  dwelling  house,  etc., 
with  intent  to  commit  any  felony,  guilty  of  bur- 
glary, and  defining  the  word  "enter"  to  include 
the  entrance  of  the  offender,  or  the  insertion 
therein  of  any  part  of  bis  body,  or  any  instru- 
ment used,  burglary  is  properly  charged  by  a 
mere  averment  of  a  burglarious  entry,  and  it  is 
not  necessary  to  charge  a  burglarious  breaking. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  289-294;  Dec. 
Dig.  §  110.« 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  pp.  908-911;  vol.  8,  p.  7593;  vol. 
8,  pp.  2400-2408.] 

2.  BUBGLABT   (§   28*)    —  INFOBUATION  —  IN- 

6TBUCTI0NB. 

Where  the  information  charged  a  burglari- 
ous entry  only,  an  instruction  that  to  support 
a  con^'iction  the  state  must  establish  that  ac- 
cused broke  into  the  building  in  question,  or 
aided  or  abetted  others  in  doing  so,  was  prop- 
erly refused. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  g{  67-78;  Dec.  Dig.  {  28.«) 

8.  Cbiminal  Law  (§  830*)  —  Inbtbuotionb — 

Requests— Sufficiency. 

Under  Civ.  Code  1901,  par.  1409,  directing 
that  instructions  shall  be  ^ven  or  refused  as 
asked,  and  Pen.  Code  1901,  $  955,  providing 
that  instructions  in  criminal  cases  shall  be  con- 
trolled by  the  law  governing  trial  in  civil  cases, 
the  court  may  refuse  an  instruction  in  toto  as 
asked,  where  it  contains  both  an  erroneous 
statement  of  the  law  and  a  correct  proposi- 
tion, and  it  need  not  select  the  correct  propo- 
sition and  give  that  as  requested. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  2012,  2017;  Dec.  Dig.  f 
830.*] 

4.  Cbikinal  Law  (i  780*)— Evidence- Ac- 
complices—Instbuctions. 

An  instruction  that  a  conviction  cannot  be 
had  on  the  testimony  of  an  accomplice  unless 
corroborated  by  oUier  evidence  which,  in 
itself,  tends  to  connect  accused  with  the  of- 
fense, and  the  corroboration  is  not  sufficient  if 
it  merely  shows  the  commission  of  the  offense, 
or  the  drcnmstances  thereof,  and  that,  before 
a  conviction  can  be  had,  the  jury  must  believe 
beyond  a  reasonable  doubt  that  uie  corroborat- 
ing testimony,  in  itself  and  without  the  aid  of 
the  testimony  of  the  accomplice,  tends  to  con- 
nect accnsed  with  the  commission  of  the 
crime,  otherwise  accused  must  be  acquitted, 
sufficiently  charges  on  corroborative  testimony. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1859-1863;  Dec  Dig.  { 
780.*] 

5.  Cbiminal  Law  (8  829*)  —  iNBTBUcnowfl — 
Refusal  to  Give  Instbuottons  Covebed 
BY  Chaboe  Given. 

Where  the  court  charged  that  a  conviction 
could  not  be  had  on  the  testimony  of  an  ac- 


complice unless  he  was  corroborated  by  other 
evidence  which,  in  itself,  tended  to  connect  ac- 
cused with  the  commission  of  the  crime,  the 
refusal  to  charge  that  there  could  be  no  con- 
viction on  the  testimony  of  accomplices  alone, 
however  many  there  might  be,  if  uncorroborat- 
ed, was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  20U;   Dec.  Dig.  {  829.*] 

6.  Cbiminal  Law  (8  780*)— Testimony  ofAc- 
comflioes  —  Cobbqbobation  —  Insfbuo- 
tions. 

Unfler  Pen.  Code  1901,  8  038,  dedarisg 
that  a  conviction  cannot  be  had  on  the  testi- 
mony of  an  accomplice  only,  unless  be  is  cor- 
roborated by  other  evidence  which,  in  itself, 
tends  to  connect  accused  with  the  commisMoa 
of  the  crime,  an  instruction  that  if  the  jarj 
believe  that  "the  material  facts  necessary  to 
be  proven  by  the  state  under  this  informatioiL 
necessary  for  a  conviction,  have  been  testifiea 
to  only  by  the  accomplices,  and  *  •  *  said 
testimony  has  not  been  corroborated  by  evi- 
dence outside  of  their  testimony,"  accused  mnst 
be  acquitted  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  81  1859-1863;  Dec.  Dig.  { 
780.*] 

7.  Cbiminal  Law  (|  829*)  — Iwstbtiotiohs— 
Refusal  of  Inbtbuotions  Covebed  bt 
Chaboe  Given. 

It  is  not  error  to  refuse  a  requested 
charge  covered  by  the  charge  given. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2011;  Dec.  Dig.  8  829.*] 

8.  Cbiminal  Law  (8  823*)— Testimony  of  Ac- 
complices  —   COBBOBOBATION    —   INSTBOC- 

TiONS— Sufficiency. 

Where  the  court  repeatedly  charged  that 
the  jury  must  be  satisfied  of  the  guilt  of  ac- 
cused beyond  a  reasonable  doubt,  an  inBtmc- 
tion  that  evidence  outside  of  that  of  the  ac- 
complices would  not  be  sufficient  if  it  merely 
corroborated  the  fact  that  a  crime  had  been 
committed,  but  must  tend  to  connect  accused 
with  the  crime,  though  it  need  not  be  suffideat 
to  prove  beyond  a  reasonable  doubt  that  ac- 
cused was  guilty,  was  not  objectionable  as  tak- 
ing from  the  jury  the  question  of  reasonable 
doubt  on  all  the  evidence  outside  that  of  ac- 
complices. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law. 
Cent  Dig.  88  1992-1995, 3158 ;  Dec.  Dig.  8  823.*] 

9.  Cbiminal  Law  (8  901*)  —  Failitbs  to  Di- 

BECT   Acquittal— Waives. 

The  error,  if  any,  in  overruling  a  motion 
for  acquittal  made  at  the  close'  of  the  state's 
case  is  waived  by  accused  proceeding  witt 
the  trial,  and  introducing  evidence  which,  if 
curing  defects  or  omissions  in  the  state's  case, 
must  be  considered  in  determining  the  guilt 
of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2124;    Dec  Dig.  {  901.*] 

10.  Cbiminal  Law  (|8  680,  1153*)— Appeal- 
Obdeb  of  Pboof— Discbetion  of  Court. 

The  order  in  which  evidence  shall  be  re- 
ceived is  discretionary  with  the  trial  court,  and 
its  rulings  will  not  he  reviewed,  except  in  ease 
of  abuse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  »  1609,  1610,  1618,  3061- 
3068;    Dec  Dig.  8!  680,  1153.*] 

11.  Cbiminal  Law  (8  404*)— Bvidbhc»-Ad- 

missibility, 

On  a  trial  for  burglary,  the  goods  stolen 
are  admissible  in  evidence,  in  connection  with 
the  testimony  of  the  officers  and  the  prosecntiDg 
witness,  as  showing  the  purpose  with  which 
the  entry  was  made,  regardless  whether  accns- 
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«d,  or  tbiid  persona  Jointly  charged,  mad*  the 
entrjr. 

[Ed.  Not*.— For  other  caaea,  aee  Criminal 
Uw,  Cent.  Dig.  H  878.  891-8»3,  1467;    Dec. 

Dig.|4M.»] 

12.  CanaNAi,  Law  9  808*)— Btidkncb— Ad- 
jassiBiLrrT. 

Where  the  date  of  the  arreat  of  accueed 
wu  a  conteated  qaeation,  becanae  of  the  de- 
fenae  of  alibi,  tiie  admiaaion  in  eyidence  of  the 
warrant  under  which  accnaed  waa  arrested, 
for  the  sole  purpose  of  proving  the  date,  waa 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  {  763;  Dec.  Dig.  (  868.*] 

13.  CuiaNAi.  Law  d  1174*)— Skpasation  or 
JuBT— New  Tkiai.. 

That  a  Juror  unaccompanied  by  a  bailiff 
was  permitted,  without  leave  of  court,  to  aep- 
trate  from  the  jury  after  tiieir  retirement  to 
deliberate  on  the  verdict  is  not  ground  for  new 
trial,  nnleas  prejudice  to  accused  resulted  there- 
from, or  the  evidence  reasonably  warranta  the 
inference  of  prejudice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3170-3178;  Dec.  Dig.  i 
1174.*] 

14.  CBnoKAi,  Law  (|  855*)— O^biaI/— Dsub- 

BUTIORB  or  JUBT. 

A  verdict  will  not  be  set  aside  because  the 
janitor  and  hia  assistants  entered  the  jury 
room  to  replenish  the  supply  of  ice  water  dur- 
ing the  jury's  deliberations  on  the  verdict,  and 
conversed  with  the  jury,  in  the  absence  of  evi- 
dence disclosing  dishonesty  and  corruption  in- 
fluencing the  verdict,  and  accused,  seeking  to 
have  it  set  aside  on. that  ground,  has  the  bur- 
den of  proving  that  fact. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law  Cent  Dig.  {J  2048-2053;  Dec.  Dig.  § 
8K.*] 

15.  Bi;boi.abt   (8  38*)— Bvidbncb— Cokbobo- 
BATiVK  Evidence. 

Evidence  of  accused's  possession  of  goods, 
stolen  at  the  time  of  a  burglary,  is  admissible 
on  a  trial  therefor  to  connect  accused  with  the 
offense,  provided  the  goods  are  under  his  con- 
trol, but  the  mere  fact  that  he  resided  with  his 
family  in  a  house  near  the  place  where  the 
stolen  goods  were  stored  is  inadmissible,  unless 
be  had  some  dominion  over  the  place. 

[Ed.  Note. — ^For  other  cases,  see  Burglary, 
Cent  Dig.  |  91;  Dec.  Dig.  §  38.*] 

16.  Cbimikai,  Law  (|  510%*)— TEsmioirr  of 

ACCOKFUCES— COBBOBOBATION. 

The  testimony  of  the  mother  of  a  third 
person,  jointly  charged  with  defendant  with 
crime,  that  after  defendant  was  released  from 
jail  he  requested  her  to  tell  her  son  to  say 
that  defendant  was  not  present  was  admissible 
to  corroborate  the  testimony  of  the  son,  testi- 
fring  for  the  state,  since  the  jury  may  infer 
that  the  request  of  defendant  was  made  be- 
caase  of  his  guilt 

[HM.  Note. — For  other  cases,  see  Criminal 
Law,   Cent  Dig.   U  1127-1136;    Dec.   Dig.   | 

17.  Cbixinai.  Law  (|   B07*)— Tkbtimont  of 
Accomplices— COBBOBOBATION. 

A  witness  who  only  testified  that  defend- 
ant and  two  persona,  jointly  charged  with  him 
with  burglary,  were  present  with  the  witness, 
and  that  defendant  stated  that  he  knew  where 
a  person  lived  who  had  good  clothes  and  a  va- 
Use,  and  that  they  had  better  go  to  get  them; 
that  defendant  and  the  two  departed,  and  later 
returned  with  a  valise  and  contents  consisting 
of  articles  identified  as  those  stolen  at  the  time 


of  the  burglary^was  not  an  accomplice,  and 
her  testimony  need  not  b«  corroborated. 
•  [Ed.   Note.— For   other   cases,   see    Criminal 
Law,  Cent  Dig.  H  108S-1096:    Dec.   Dig.  t 
607.*] 

18.  CRnnNAL  Law  (8  1169*)— Appkai/— Ve»- 
Dicr— CoRCLtjaivENEaa. 

The  jury  are  the  ezdnriva  Judges  of  the 
credibility  of  the  witnesses  and  the  weight  of 
the  evidence,  and  a  verdict  sustained  by  evi- 
dence will  not  be  fisturbed  on  appeal, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8i  3074-3083;  Dec.  Dig.  { 
1169.*] 

Appeal  from  Superior  Court,  Maricopa 
County:   J.  C.  Pbilllpe,  Judge. 

Thomaa  Rain  was  convicted  of  burglary, 
and  be  appeals.    AflSrmed. 

James  B.  Nelson  and  David  L  Bishop,  both 
of  Pboenlz,  for  appellant  G.  P.  BuUard, 
Atty.  Gen.,  and  Leslie  O.  Hardy,  Asst  Atty. 
Gen.,  for  the  State. 

CUNNINGHAM,  J.  The  defendant  was 
convicted  of  the  crime  of  burglary  of  the 
first  degree,  and  appeals.  The  information 
charging  the  offense  la  as  follows:  'That  on 
or  about  the  15th  day  of  February,  1913, 
and  before  the  filing  of  this  Information,  at 
the  county  of  Maricopa,  state  of  Arizona, 
the  said  Francisco  Diaz,  Conrado  Bustamante, 
and  Thomas  Rain  did  then  and  there  will- 
fully, unlawfully,  feloniously,  and  burglari- 
ously enter  the  room,  apartment,  and  tene- 
ment of  one  Frank  Fascale,  there  situate, 
with  the  intent  then  and  there  and  therein 
to  commit  the  crime  of  larceny,  contrary," 
eta  The  codefendants  pleaded  guilty.  This 
appellant  entered  his  plea  of  not  guilty,  and 
upon  a  trial  he  waa  convicted.  The  appel- 
lant complains  of  error  committed  in  refus- 
ing instructions  requested,  in  modifying  and 
giving  as  modified  an  Instruction  requested. 
In  giving  a  voluntary  instruction.  In  denying 
a  motion  to  Instruct  the  Jury  to  acquit  at 
the  close  of  the  state's  evidence  In  chief.  In 
the  receipt  in  evidence  of  the  exhibits.  In 
permitting  the  introduction  in  evidence  of 
the  warrant  of  arrest,  and  in  refusing  a  new 
trial  because  the  Jury  was  separated  without 
leave  of  the  court,  after  retiring  to  deliberate 
upon  their  verdict,  and  because  one  Juror  was 
separated  from  the  other  Jurors  and  not  ac- 
companied by  a  bailiff,  and  because  one  not  a 
member  of  the  jury,  and  not  a  bailiff  in  charge 
of  the  Jury,  conversed  with  the  jury  In  the 
Jury  room  in  the  absence  of  any  bailiff,  after 
they  had  retired  to  deliberate  upon  their 
verdict,  and  because  the  verdict  la  contrary 
to  the  law  and  the  evidence. 

[1,  2]  The  Instructions  asked,  but  refused  In 
whole  or  in  part,  were  numbered,  and  in  con- 
sidering them  we  will  refer,  for  convenience, 
to  their  uumbersi  Instruction  No.  2,  the  re- 
fusal of  which  Is  assigned  as  error,  requests 
the  court  to  inform  the  Jury  that  the  Informa- 
tion charges  that  the  defendant  did  "•  •  • 
willfully,  feloniously,  burglariously,  and  for- 

*For  other  eases  ■••  same  toplo  and  secUon  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rsp'r  Indexe* 
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dbly  break  and  enter  Into"  the  room;  while 
the  Information  actually  charges  that  this 
defendant  and  his  codefendants  Bustamante 
and  Diaz  did  "  •  •  •  willfully,  unlawful- 
ly, feloniously,  and  burglariously  enter  the 
room."  A  charge  that  one  "breaks  and  en- 
ters" la  a  materially  different  charge  from 
one  that  he  "entered  the  room."  The  request 
further  Informs  the  Jury  "  ♦  •  *  that  If 
there  Is  a  reasonable  doubt  as  to  whether 
the  defendant  did  so  break  into  said  room, 
•  •  *  or  aided  or  abetted  in  breaking 
into  said  room,  •  •  •  the  Jury  cannot 
convict  the  defendant  upon  said  tuformation." 
If  the  law  required  a  "breaking  and  entry" 
to  be  charged  in  the  information  in  order 
to  constitute  burglary,  that  part  of  the  re- 
quested instruction  would  be  correct;  but 
the  law  does  not  so  define  burglary,  nor  re- 
quire such  to  be  charged,  nor  require  such  to 
be  established  by  proof  in  order  to  convict 
Section  418,  Pen.  Code  Ariz.  1901,  defines 
burglary  as  follows:  "EJvery  person  who 
enters  any  dwelling  hopse,  oflSce,  room,  apart- 
ment, tenement,  shop,  warehouse,  store,  sa- 
loon, mill,  bam,  stable,  tent,  vessel  or  railroad 
car  with  intent  to  commit  grand  or  petit 
larceny  or  any  felony;  and  every  person 
who  enters  any  onthouse  or  other  building 
not  above  enumerated,  with  intent  to  com- 
mit any  felony,  is  guilty  of  burglary."  The 
word  "enter"  Is  construed  by  section  422 
as  used  in  the  preceding  paragraph  to  in- 
clude an  entrance  of  the  offender  into  such 
"•  •  •  room  •  •  •  or  the  insertion 
therein  of  any  part  of  his  body,  or  of  any 
instrument  or  weapon  held  in  his  hand,  or 
used  or  IntMided  to  be  used  to  threaten  or 
intimidate.  •  •  *"  Burglary  is  proper- 
ly! charged,  under  our  statute  defining  that 
crime,  by  averring  a  burglarious  entry.  It 
is  not  necessary  to  charge  a  burglarious 
breaking.  The  information  charges  a  bur- 
glarious entry,  and  the  prosecution  was  only 
required  to  establish  such  entry.  The  in- 
struction requested  the  court  to  charge  the 
Jury  that  the  state  was  required  to  establish, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant broke  into  the  room,  or  aided  or  abetted 
others  In  breaking  into  the  room,  before  they 
can  convict.  No  such  burden  was  on  the 
state,  and  no  error  was  committed  In  re- 
fusing such  instruction. 

[3]  Interwoven  in  the  body  of  the  request 
appears  this  proposition:  "The  court  in- 
structs the  Jury  that  the  mere  fact  that  the 
prosecuting  attorney  has  filed  an  Information 
against  the  accused  does  not  raise  any  pre- 
sumption that  the  accused  has  been  guilty  of 
any  crime."  This,  of  course,  is  a  correct 
statement  of  the  law;  when  properly  re- 
quested. It  is  the  duty  of  the  trial  court  to 
so  Instruct  the  Jury,  but  this  proposition  fol- 
lows the  above-mentioned  erroneous  state- 
ment of  the  charge  in  the  information,  and 
in  turn  is  followed  by  the  erroneous  request 
that  no  conviction  can  be  had  unless  the  er- 


roneous charge  Is  established  t^  the  legal 
measure  of  proof,  and  this  correct  instruc- 
tion could  not  be  given,  unless  the  said  Im- 
proper matters  were  eliminated— unless  the 
instruction  as  asked  should  be  modified  by 
eliminating  the  erroneous  statements.  Sec- 
tion 055,  Pen.  Code  Ariz.  1901,  directs  that 
instructions  in  trials  of  criminal  cases  shall 
be  controlled  by  the  law  applicable  to  trials 
in  dvll  cases.  Paragraph  1409,  Civ.  Code 
Ariz.  1901,  directs  that  the  instruction  shall 
be  given  or  refused  as  the  same  is  asked. 
The  court  was  therefore  Justified  in  refasing 
the  instruction  in  toto  as  asked,  for  the 
reason  it  contained  the  erroneous  propositions 
of  law,  and  the  court  cannot  be  held  In 
error  because  correct  statements  of  the  law 
were  likewise  interwoven  with  erroneous 
statements  in  the  request  as  asked.  This 
rule  applies  to  other  statements  contained 
in  the  same  request,  but  they  need  not  be  fur- 
ther mentioned.  They  are  not  sufficiently 
segregated  in  the  request  to  entitle  them  to 
be  considered  tudei>endent  of  the  erroneous 
matter. 

[4]  Request  No.  3  was  modified  by  strik- 
ing certain  words,  and  given  as  thus  modi- 
fied. Appellant  complains  of  this  acticm  of 
the  court  The  instruction  as  asked  is  as 
follows:  "The  court  Instructs  the  Jury  that 
the  law  of  the  state  of  Arizona  provides  that 
'a  conviction  cannot  be  bad  on  the  testimony 
of  an  accomplice  unless  he  is  corroborated 
by  other  evidence  which  in  Itself  and  with- 
out the  aid  of  the  testimony  of  the  accom- 
plice tends  to  connect  the  defendant  with 
the  commission  of  the  offense ;  and  the  cor- 
roboration is  not  sufllcient  if  it  merely  shows 
the  commission  of  the  offense  or  the  circum- 
stances thereof,'  and  in  thU  ease  the  ttate  n- 
lies  upon  the  evidence  of  accomplices  ani  the 
corro1)oration  of  their  testimony  for  a  con- 
viction, and,  before  a  conviction  can  be  had, 
the  Jury  must  believe  beyond  a  reasonable 
doubt  that  the  corroborating  testimony  In  it- 
self, and  without  the  aid  of  the  testimony 
of  the  accomplice  or  accomplices,  tends  to 
connect  the  defendant  with  the  commission 
of  the  offense,  and  If  such  testimony  does  not 
satisfy  your  minds  or  the  mind  of  each  of 
you  beyond  a  reasonable  doubt,  then  you 
should  acquit  the  defendant"  The  words 
italicised  were  stricken,  and  the  charge 
given  omitting  such  words.  Appellant  con- 
tends that  the  instruction  omitting  these 
words  left  the  Jury  to  speculate  as  to  wheth- 
er certain  evidence  In  the  case  was  intended 
to  corroborate  the  evidence  of  accomplices, 
or  to  establish  the  fact  that  a  crime  had 
been  committed.  This  contention  Is  unten- 
able. The  instruction  as  a  whole  Informs 
the  Jury  of  the  correct  rule  to  be  observed 
In  the  consideration  of  the  evidence  and  of 
the  sufficiency  of  the  evidence  upon  which 
a  conviction  can  be  based.  The  words  strick- 
en added  nothing  to  the  sense  of  the  in- 
struction, and,  omitted,  the  instruction  stlU 
correctly  states  the  same  rule  to  be  observed. 
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No  pT«)adlce  could  resnlt  to  appellant  from 
striking  oat  words  wbicb.  If  allowed  to  re- 
malD  in  the  inatmction,  would  not  have 
ebanged  the  rnle  to  be  observed  In  arriving 
at  a  verdict 

[i]  The  court  refused  instruction  No.  6, 
which  is  as  follows:  "The  court  instructs 
the  jut7  that  mere  associating  of  the  de- 
fendant with  the  accomplice  or  accomplices 
prior  to  the  commission  of  the  offense  charg- 
ed Is  not  a  sufficient  corroboration  to  con- 
nect the  defendant  with  the  commission  of 
the  crime.  The  court  fxirtber  instructs  the 
jnry  that  there  can  be  no  conviction  of  the 
defendant  upon  the  testimony  of  accomplices 
alone,  however  many  there  may  be.  If  un- 
corroborated." The  appellant  contends  that 
this  Instruction  contains  two  propositions  of 
law:  First,  the  mere  associating  of  defend- 
ant with  the  accomplices  before  the  crime 
la  not  a  sufficient  corroboration  of  the  evi- 
dence of  accomplices  to  connect  him  with 
the  crime  charged  in  the  information;  and, 
second,  that  no  conviction  can  be  bad  upon 
the  uncorroborated  testimony  of  accomplices, 
and  that  the  testimony  of  one  accomplice  Is 
not  suffldent  to  corroborate  that  of  another 
accomplice.  Instruction  in  No.  3,  above  dis- 
cussed, fully  covers  the  last  proposition  con- 
tained In  this  request,  and  the  first  Is  suffi- 
ciently covered  In  the  other  Instructions 
given. 

[I]  By  request  No.  7  the  court  was  asOced 
to  Instruct  that.  If  the  Jury  »  •  •  •  fur- 
ther believe  that  the  material  facts  neces- 
aary  to  be  proven  by  the  state  under  this 
information,  necessary  for  a  conviction,  tiave 
been  testlfled  to  only  by  the  ♦  •  •  ac- 
complices, and  you  still  further  believe  that 
said  testimony  has  not  been  corroborated 
by  evidence  outside  of  thdr  testimony,  then 
in  that  event  you  should  acquit  the  defend- 
ant." The  vice  of  this  request  is  that  it  in- 
atmcta  the  jury  that  the  law  requires  the 
testimony  of  the  accomplices,  upon  material 
fltcts  to  be  proven  by  the  state,  under  the  In- 
formation, necessary  to  a  conviction  to  be 
corroborated  by  outside  evidence  before  they 
convict  Such  Is  not  the  law.  Section  838, 
Pen.  Code  Arlss.  1901. 

[7]  Request  No.  9  was  refused,  of  which 
complaint  Is  made.  The  propositions  con- 
tained In  this  request  were  covered  suffi- 
ciently In  the  charge  of  the  court  and  no 
error  resulted  from  a  refusal  of  the  court  to 
Instruct  again  upon  the  same  propositions. 

[I]  The  appellant  complains  of  the  follow- 
ing voluntary  Instruction  given  by  the  court: 
"The  evidence  outside  of  the  evidence  of 
accomplices  would  not  be  sufficient  If  It 
merely  corroborates  the  fact  that  a  crime 
was  committed,  or  the  circumstances  con- 
nected with  the  commission  of  the  crime. 
Bat  it  most  tend  to  connect  defendant  with 
the  crime.  However,  it  need  not  be  sufficient 
to  prove  to  you  beyond  a  reasonable  doubt 
that  he  Is  gnllty."    The  complaint  la  made 


that  this  instruction  took  away  the  question 
of  reasonable  doubt  from  all  of  the  evidence 
outside  of  the  evidence  of  the  accomplices, 
and  was  misleading  and  unfair  to  the  de- 
fendant The  instruction  Is  subject  to  criti- 
cism, but  read  in  connection  with  all  of  the 
Instructions  given,  we  do  not  think  it  suffi- 
cient to  warrant  a  reversal  of  the  case.  The 
court  repeatedly  informed  the  Jury  that 
they  must  be  satisfied  of  the  guilt  of  the  de- 
fendant from  the  evidence  beyond  a  reason- 
able doubt  before  they  could  convict  him, 
and  this  instruction,  though  unhappily  word- 
ed, charges  the  Jury  that  the  corroborating 
evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  crime  must  so 
connect  him,  but  need  not  of  itself  be  suffi- 
cient to  convict  him,  and  that  it  need  not  also 
be  sufficient  to  establish  all  the  facts  neces- 
sary to  a  conviction,  but  that  there  must  l>e 
some  evidence  which  of  Itself,  and  without 
the  aid  of  the  accomplices'  testimony,  tends 
to  connect  the  defendant  with  the  offense 
comndtted.  The  law  governing  the  corrob- 
oration of  an  accomplice's  testimony  is  well 
considered  in  Nichols  v.  State,  9  Okl.  Cr.  — «-, 
133  Pac.  256,  under  a  statute  similar  to  our 
own. 

[I,  II]  The  appellant  comiilalns  that  the 
court  should  have  granted  his  motion,  and 
should  have  instructed  the  Jury  to  acquit 
when  the  state  rested  its  case  in  chief,  for 
the  reason  the  state  had  failed,  when  it  rest- 
ed its  case  in  chief,  to  produce  evidence  suf- 
ficient to  support  a  conviction.  The  appel- 
lant waived  that  error.  If  any,  when  he  pro- 
ceeded with  the  trial,  after  the  motion  was 
denied.  In  order  to  preserve  the  right  to 
have  such  order  reviewed,  he  should  stand 
upon  his  motion.  Having  voluntarily  pro- 
ceeded with  the  trial  of  the  case,  during  the 
course  of  such  proceeding  other  evidence  was 
received ;  we  must  consider  the  whole  case 
regardless  of  the  state  of  the  case  when  the 
prosecution  rested.  If  other  evidence  was  of- 
fered by  the  state  thereafter,  which  would 
cure  the  defects  or  omissions,  if  any,  appear- 
ing in  the  state's  case  In  chief,  we  must  con- 
sider that  such  evidence  was  received  for  that 
purpose,  although  received  out  of  its  logical 
order.  The  order  in  which  the  trial  court  re- 
ceives evidence  is  discretionary,  and  will 
not  be  reviewed,  except  where  it  clearly  ap- 
pears such  discretion  has  been  abused,  which 
does  not  here  appear. 

[11]  No  merit  appears  in  the  complaint 
that  the  court  erred  In  receiving  in  evidence 
the  exhibits,  they  being  property  stolen  at  the 
time  of  the  burglary,  because  defendant  was 
not  connected  with  such  exhibits.  The  ex- 
hibits were  clearly  entitled  to  be  received  in 
connection  with  the  evidence  given  by  the  of- 
ficers, and  also  in  connection  with  the  evi- 
dence given  by  the  party  whose  room  was 
entered,  as  showing  the  purpose  or  Intent 
with  which  the  entry  was  made,  regardless 
of  who  made  the  entry. 
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[12]  The  date  of  tbe  arrest  became  a  dose- 
ly  contested  question  on  the  trIaL  The  de- 
fense was  based  upon  the  theory  of  an  alibi, 
and  on  that  theory  the  defendant  was  In- 
terested In  definitely  fixing  all  dates  involv- 
ed. The  prosecution  was  depending  in  a 
measure  upon  certain  statements  of  the  de- 
fendant made  after  the  arrest,  tending  to 
connect  him  with  the  commission  of  the 
crime.  The  warrant  was  introduced  to  prove 
the  date  of  the  arrest,  and  the  offer  was  lim- 
ited to  that  one  fact  Defendant  did  not  re- 
member the  date  on  which  he  was  arrested. 
The  Jury  could  not  have  been  misled  by  the 
introduction  of  the  warrant,  under  the  clear 
statements  of  the  county  attorney  of  the  pur- 
pose for  which  it  was  offered  and  the  state- 
ment of  the  court  that  it  would  be  received 
for  that  purpose. 

[13]  The  appellant  complains  that  be  Is 
prejudiced  by  reason  of  tbe  jury  being  per- 
mitted to  separate  without  leave  of  tbe  court, 
after  retiring  to  deliberate  upon  th^r  ver- 
dict Otherwise  stated,  that  one  of  the  ju- 
rors was  permitted  to  separate  from  the  jury, 
not  accompanied  by  a  bailiff.  This  question 
was  before  the  court  in  Young  Chung  v. 
State,  136  Pac.  631,  just  decided,  where  we 
considered  the  question  fully,  and  held  tba^ 
it  must  appear  from  the  evidence  offered  in 
its  support  tliat  prejudice  has  resulted  to  the 
defendant,  or  the  evidence  must  be  such  as 
to  reasonably  warrant  tbe  inference  of  prej- 
udice to  the  defendant  We  adhere  to  that 
rule.  In  this  case  the  state  offered  evidence 
tending  to  show  that  the  juror  simply  used 
the  telephone  to  communicate  to  his  family 
the  fact  that  he  was  held  with  the  jury  over- 
night, and  perhaps  to  speak  of  other  private 
affairs.  There  was  some  evidence  to  the 
effect  that  a  bailiff  was  with  the  juror  at 
that  time.  The  evidence  of  one  of  the  at- 
torneys for  the  appellant  conflicts  with  the 
evidence  of  the  bailiff  upon  that  point.  But 
the  attorney  did  not  call  the  fact  of  separa- 
tion to  the  attention  of  the  court  until  after 
the  verdict  was  returned.  No  evidence  ap- 
pears that  any  mention  whatever  was  made 
of  this  case  during  the  separation,  if  such 
facts  show  a  separation  at  all,  and  no  preju- 
dice to  appellant  can  be  reasonably  inferred 
from  the  facts  shown. 

[14]  The  appellant  Insists  that  the  verdict 
of  the  jury  should  be  set  aside  because  the 
janitor  and  his  assistants  entered  the  jury 
room  while  it  was  occupied  by  the  jury  for 
the  purpose  of  replenishing  the  supply  of  ice 
water,  and  conversed  with  the  jury.  This 
Is  without  merit  Modem  times  have  rec- 
ognized jurors  as  sufficiently  honest  and  re- 
gardful of  the  oblUiatlons  of  their  oaths  so 
that,  if  any  one  charges  dishonesty  and  cor^ 
ruptlon  has  influenced  their  verdict,  the  bur- 
den Is  on  such  person  making  such  charge  to 
produce  evidence  supporting  it,  either  di- 
rectly and  expressly,  or  by  fair,  reasonable 


inference  that  such  verdict  is  so  tainted. 
Such  evidence  la  absent  from  this  record. 

[IE]  Aroellant  contends  that  the  verdict 
was  contrary  to  the  law  and  the  evidence, 
because  tbe  prosecution  offered  no  credible 
evidence  corroborating  the  testimony  of  the 
accomplices  which  tended  to  connect  tbe  ap- 
pellant with  the  commission  of  the  crime, 
and  that  all  the  testimony  in  the  case  tend- 
ing in  the  least  to  connect  appellant  with  the 
commission  of  the  crime  is  testimony  of  ac- 
complices, which  is  not  sufficient  The  prose- 
cution offered  evidence  tdnding  to  prove  that 
tbe  defendant  resided  at  a  house  near  the 
cache  where  the  stolen  goods  were  found.  It 
appears  from  the  evidence  that  defendant 
and  his  family  resided  at  that  house,  and 
that  the  bouse  was  that  of  the  parents  of 
defendant's  wife.  The  goods  were  stored  In 
the  dugout,  and  there  is  no  evidence  connect- 
ing tbe  defendant  with  any  control  or  domin- 
ion over  the  dugout  Tbe  codefendants  do 
not  so  connect  defendant  Possession  of 
goods  stolen  at  the  time  of  a  burglary  may 
be  given  in  evidence,  upon  the  trial  of  the 
burglary  charge,  as  a  circumstance  tending  to 
connect  the  defendant  with  the  commission 
of  the  offensfe  In  so  far  as  the  stolen  goods 
were  not  shown  to  have  been  in  the  posses- 
sion of  the  defendant,  while  stored  In  the 
dugout,  that  fact  tends  in  no  manner  to  con- 
nect the  defendant  with  the  burglary.  The 
fact  that  he  resided  with  his  family  in  a 
house  situated  near  the  place  where  tbe 
stolen  goods  were  stored  is  no  evidence  that 
he  was  concerned  In  stealing  them,  unless  he 
had  some  dominion  over  the  place  where  they 
were  stored.  The  dugout  was  locked,  and 
be  denied  that  be  had  a  key  to  open  it  He 
told  tbe  officers  tliat  "Gnu"  bad  the  key. 
There  is  no  evidence  in  the  record  that  he 
did  have  a  key,  and  tbe  fact  that  be  believed 
or  knew  that  "Cruz"  had  a  key  would  only 
be  evidence  that  he  knew  who  had  control 
over  the  place,  that  fact  would  be  no  evi- 
dence that  he  controlled  the  place  or  knew 
its  contents.  The  evidence  rdating  to  the 
place  of  residence  of  defendant,  and  his 
knowledge  of  the  mere  existence  of  the  dug- 
out, standing  alone,  in  no  manner  tended  to 
connect  defendant  with  the  commission  of 
tbe  burglary. 

[16]  The  mother  of  Bustamente,  the  code- 
fendant,  testified  that  after  defendant  was 
released  from  jail  he  requested  her  to  tell 
her  son  and  the  other  codefendant  Diaz  to 
say  that  this  defendant  was  not  with  them. 
Two  inferences  may  reasonably  be  drawn 
from  this  evidence.  One,  that  tbe  defendant 
realizing  his  equal  guilt  with  tbe  others,  beg- 
ged that  they  protect  him  from  equal  punish- 
ment, and  in  that  respect  the  evidence  may 
be  regarded  as  a  statement  made  against  in- 
terest, and  therefore  admissible  against  him; 
the  other,  that,  defendant  having  been  in- 
formed that  tbe  other  boys  intended  to  wrong- 
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fully  Implicate  blm  In  th^  crime,  he  wished 
to  persuade  them  through  the  mother  of  one 
of  them  to  desist  from  committing  such 
wrong  against  Mm.  Either  Inference  Is  rea- 
sonable, and  the  statement  or  request  was  ad- 
missible in  evidence,  and  it  was  for  the  jury 
to  determine,  from  all  the  drcomstances  in 
erldence  before  them,  whldi  of  the  two  in- 
ferences the  evidence  warrants.  They  must 
tiave  considered  that  the  request  came  from 
a  gnilty  conscience,  and  was  to  be  consider- 
ed in  view  of  the  other  facts  and  drcnm- 
Gtances,  as  a  tadt  statement  against  Interest, 
and  was  given  weight  as  such.  80  consider- 
ed, the  request  would  be  some  slight  corrob- 
oration of  the  evidence  of  the  accomplices 
that  the  defendant  was  with  them,  aiding 
and  abetting  in  the  oonunlasion  of  the  bnr- 
glary. 

[17,11]  The  evidence  of  Cmz  Lastra,  the 
Bister-iu-Iaw  of  defendant.  Is  fiercely  attaclied 
by  counsel  for  appellant  In  their  brief,  claim- 
ing that  she  was  also  an  accomplice  of  Bus- 
tamante  and  Diaz,  and  for  that  reason  re- 
qnired  corroboration  In  order  to  Justify  a  con- 
viction. We  fall  to  find  anything  in  the  rec- 
ord Justifying  such  attaclc.  The  witness  tes- 
tified that  defendants  Rain,  Bustamante,  Di- 
az, and  herself  were  present,  and  this  defend- 
ant stated  he  knew  where  a  fellow  lived  near 
the  Star  Lodging  House  who  bad  good  clothes 
and  a  valise,  and  they  had  better  go  get 
them;  that  this  defendant  took  off  Itis  coat 
and  turned  It,  putting  it  on  the  inside  out, 
and  then  the  three  departed,  returning  later 
In  the  evening  with  the  valise  and  its  con- 
tents, consisting  of  the  articles  identified  as 
stolen  at  the  time  of  the  burglary.  If  this 
evidence  is  to  be  credited  as  true,  it  corrol>- 
orates  the  evidence  given  by  the  accomplices, 
to  the  effect  that  they  with  tills  defendant 
went  from  the  home  of  this  defendant  to  the 
place  of  the  burglary  at  his  suggestion,  and 
committed  the  crime,  returning  with  the  stol- 
en goods,  and  stored  them  in  the  dugout, 
where  they  were  later  discovered  by  the  offi- 
cers, and,  considered  alone,  tends  to  dlrectly 
connect  the  defendant  with  the  commission 
of  the  crime  charged.  The  unexplained  pos- 
session of  the  stolen  goods  is  evidence  direct- 
ly connecting  the  defendant  with  the  commis- 
sion of  the  burglary.  The  evidence  of  the 
witness  Cmz  does  not  impress  one  aa  abso- 
Intely  free  from  doubt  as  to  its  truth  and 
sincerity  in  every  respect;  but,  as  the  law 
makes  the  Jury  the  sole  Judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  to  be 
given  the  evidence  and  the  sufficiency  of  the 
eridenoe  to  establish  any  fact  in  support  of 
which  it  has  been  offered  and  received  In  the 
case,  we  are  not  Justified  in  holding  that  the 
Jury  has  erred  in  giving  to  this  evidence 
weight  sufflcient  to  connect  the  defendant 
with  the  commission  of  the  crime  charged. 
The  verdict  is  not  contrary  to  the  law,  nor  to 
the  evidence 


After  a  full  consideration  of  the  entire  rec- 
ord, we  have  found  no  reversible  error  com- 
mitted upon  the  triaL  The  Judgment  1b  af- 
firmed. 

FBANEXIN,  a  J.,  and  BOSS,  3.,  concur. 


BLAI8DELL  v.  STEINFELD  et  aLt 
(Supreme  Court  of  Arisona.     Jan.  2,  1914.) 

1.  Afpsai,  and  ElaaoB  (|  884*)— Pboceedinos 
roB  Transixb  or  CAuai— Apfeajl  Bond— 
FoBK  AND  Contents. 

Where  but  one  appeal  was  taken  from  the 
Judgment  and  from  an  order  denying  a  new  trial, 
an  appeal  bond  redting  that  appellant  gave  no- 
tice of  appeal  in  open  court  from  such  judgment 
and  such  order  and  conditioned  in  the  language 
of  Civ.  Code  1901,  par.  1506,  that  he  would 
prosecute  bis  "appeal  with  effect  and  pay  the 
costs  which  had  accrued  in  the  court  l)eiow  or 
which  might  accrue  in  the  appellate  court  was 
Bufficient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |{  2049-2056 ;  Dec  Dig.  | 
384.*J 

2.  Afpcal  and  Ebbor  ({  748*)— Assignmintb 
or  Ebbob— Defectivk  Assionmsntb— Fobce. 

Under  Supreme  Court  rule  8  (126  Pac.  zi) 
providing  that  an  objection  to  the  ruling  or  ac- 
tion of  the  court  below  will  be  deemed  waived 
unless  it  has  been  assigned  as  error  In  the  man- 
ner provided  by  the  rules,  where  an  aasignmeBt 
is  so  defective  as  to  raise  no  question  for  tiie 
Supreme  Court  to  decide,  it  is  as  if  no  assign- 
ment had  l>een  made  or  attempted  to  be  made, 
and  the  objection  to  the  trial  court's  ruling  or 
action  will  be  deemed  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S<  3058-3064;  Dec.  Dig.  | 
748.*] 

3.  Apfsai.  and  Erbob  (f  748*)— Abbiowments 
or  Ebbob— Stkikino  Otrr. 

Where  an  assignment  of  error  is  so  defec- 
tive as  to  raise  no  question  for  decision,  objec- 
tion may  be  made  by  calling  the  court's  atten- 
tion to  the  defect,  and  no  motion  to  strike  the 
assignment  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  3068-3064:  Dec.  Dig.  f 
748.  *J 

4.  Bbokbbs  (S  44*)— Revocation  of  Attthob- 
iTT—ErFECi^— Actions— BINDINGS. 

In  a  action  by  plaintiff  against  a  broker 
in  which  i}laintiff  attacked  as  usurious  an  agree- 
ment by  Ikim  to  pay  a  commission  of  10  per  cent 
to  the  broker  on  a  sale  of  certain  property, 
whether  made  by  the  broker  or  other  parties, 
where  the  trial  court  found  that  the  commission 
was  to  be  paid  only  in  case  the  broker  effected 
a  sale,  and  that  there  had  been  no  sale,  and  it 
was  admitted  in  the  answer  that  the  plaintiff 
had  revoked  defendant's  agency  to  sell,  the 
plaintiff  was  entitled  under  the  findings  to  a 
judgment  for  the  return  of  collateral  security 
for  the  payment  of  such  commission,  and  a  judg- 
ment authorizing  the  broker  to  retain  such  col- 
lateral as  security  for  commissions  on  a  future 
sale  was  erroneous,  since  any  unilateral  con- 
tract of  agency  to  sell  real  or  personal  property 
may  he  revoked  at  the  will  of  the  principal. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  46;    Dec.  Dig.  {  44.*] 

B.  JUDOMENT  (i  250*)— CONrOBMITr  TO  PLKAB- 
INGS— AnSWEB. 

In  an  action  in  which  plaintiff  attacked  his 
agreement  to  pay  defendant  commissions  on  a 
sale  of  property  whenever  and  by  whomsoever 
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made,  as  usurioua,  and  in  which  the  defendant's 
answer  alleged  that  the  consideration  for  such 
commiBsion  was  services  already  rendered  hj 
him  in  his  endeavor  to  sell  and  dispose  of  snch 

&roperty  and  his  further  efforts  to  be  made  by 
im,  which  efforts  had  been  made,  and  prayed 
for  a  decree  auAorizing  him  to  hold  as  security 
for  the  commission  earned  in  regard  to  the  sale 
certain  collateral  security,  the  answer  did  not 
support  a  judgment  authorizing  the  defendant 
to  hold  such  collateral  as  security  for  the  pay- 
ment of  commissions  on  a  future  sale  as  it  pro- 
ceeded on  the  theory  that  the  commissions  were 
already  eemed. 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  {|  886-388;   Dec  Dig.  {  250.*] 

6.  Bbokebs  (§  88*)— AcnoNB— FiNDiNQS. 

Where,  in  an  action  in  which  plaintiff  at- 
tacked, as  usurious,  an  agreement  by  him  to  pay 
defendant  a  commission  on  a  sale  of  real  prop- 
erty and  the  property  of  a  corporation  controlled 
by  him,  in  which  the  court  found  that  the  com- 
mission was  to  be  paid  only  if  the  defendant  ef- 
fected a  sale,  and  that  there  had  been  no  sale, 
and  it  was  admitted  that  the  plaintiff  had  revoked 
defendant's  agency  to  sell,  the  controversy  un- 
der the  pleadings  was  as  to  whether  the  consid- 
eration for  sucfi  commission  was  a  loan  of  mon- 
ey and  an  extension  of  the  time  of  payment  of 
loans  or  the  performance  of  services  by  defend- 
ant ;  a  finding  that  the  corporation  had  appoint- 
ed the  defendant  its  exclusive  agent  to  sell  its 
property  and  had  agreed  to  pay  him  a  commis- 
sion on  any  sale  was  outside  the  issues  and  did 
not  support  a  judgment  that  the  defendant  was 
entitled  to  hold  certain  collateral  deposited  by 
the  plaintiff  as  security  for  commissions  on  a 
future  sale. 

[Ed.    Note. — For   other   cases,    see    Brokers, 
Cent.  Dig.  li  121,  12.S-130;   Dec.  Dig.  |  88.*] 

7.  Bbokebs  (8  44*)— Compensation— Coixat- 
EBAL  Seoubity— Revocation  of  Authobitt. 

Where  an  agreement  by  plaintiff,  owning 
practically  all  the  stock  and  bonds  of  a 
corporation,  to  pay  defendant  a  commission  for 
selling  the  corporation's  property  was  revoked 
before  any  sale  thereof,  an  unrevoked  agreement 
by  the  corporation  appointing  defendant  its 
agent  to  seU  its  property,  which  did  not  pre- 
tend to  pledge  any  of  plaintUfa  property  as  se- 
curity for  commissions,  did  not  entitle  defendant 
to  bold  collateral  deposited  by  plaintiff  as  se- 
curity for  commissions  on  a  future  sale. 

[EM.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  {  45;   Dec.  Dig.  |  44.*] 

8.  Usury  (f  63*)  —  Usurious  AoBKKiairr  — 
Compensation  for  Services. 

An  agreement  between  S.  and  B.,  who  was 
indebted  to  S.  in  the  sum  of  $25,000  and  to  a 
bank  in  the  sum  of  $40,000,  recited  such  in- 
debtedness, B.'s  desire  to  obtain  assistance  from 
S.  to  pay  the  indebtedness  to  the  l>ank  and  to 
secure  H.  for  the  indebtedness  due  him,  and 
provided,  in  consideration  of  the  covenants  and 
conditions  thereinafter  contained  and  to  be  kept 
and  performed,  that  S.  would  pay  the  bank  $20,- 
000  and  endeavor  to  secure  from  the  bank  an  ex- 
tension of  six  months  for  the  payment  of  the 
balance  with  the  option  to  pay  Uie  full  $^,000, 
taking  B.'s  note  for  the  amonnt  paid  the  bank ; 
that  certain  additional  collateral  security  was 
to  be  furnished  S. ;  that  S.  should  have  a  com- 
mission of  10  per  cent  on  any  sale  of  certain 
real  estate  and  the  property  of  a  corporation 
worth  from  $200,000  to  $250,000,  regardless  of 
who  should  make  the  sale  or  of  any  indebtedness 
of  B.  to  S.,  or  however  remote  the  sale  should 
be  from  the  date  of  the  agreement;  that  if  a 
sale  was  not  made  until  after  B.  had  discharged 
all  his  obligations  to  S.,  he  should  leave  with  S. 
sufficient  securities  to  secure  the  payment  of 
such  commission  when  the  sale  should  be  made. 
It  further  provided  that  B.  should  be  entitled  to 


an  extension  of  six  months  from  the  maturity 
of  the  several  obligations  due  or  to  become  due 
by  B.  to  S.  B.'s  indebtedness  to  S.  bore  interest 
at  the  rate  of  10  per  cent  and  l>y  the  agreement 
the  notes  for  the  amounts  paid  the  bank  by  S. 
were  to  bear  interest  at  tuis  same  rate.  EM, 
that  the  payment  of  the  commission  was  not 
contingent  upon  a  sale  of  the  properties  by  S., 
but  that  there  was  an  unconditional  promise  to 
give  him  10  per  cent  of  the  selling  price  of  the 
property  whenever  sold  by  any  one,  and  the  con- 
sideration for  the  agreement  to  pajt  such  com- 
mission was  therefore,  at  least  in  part,  a  loan 
of  money  and  the  extension  of  the  time  of  pay- 
ment and  hence  such  agreement  was  usoriooi 
under  Laws  1909,  c.  84,  $  1,  providing  that  the 
legal  rate  of  interest  shall  be  6  per  cent,  but 
that  the  parties  may  agree  in  writing  to  a  dif- 
ferent rate,  not  to  exceed  12  per  cent,  and  sec- 
tion 2  providing  that  any  person  so  contractiDg 
for  a  greater  rate  of  interest  than  12  per  cent 
shall  forfeit  all  interest  so  contracted  for  in  ex- 
cess of  12  per  cent,  especially  where  the  co^ 
respondence  between  B.  and  S.  and  the  answer 
filed  by  8.,  in  an  action  to  have  such  agreement 
declared  usurious,  showed  that,  up  to  the  time 
of  joining  issue,  S.  understood  that  he  had  earn- 
ed such  commission,  though  no  sale  had  been 
made. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig,  it  91,  114-118;   Dec  Dig.  {  63.*] 

9.  UsuBT  (J  11*)— "Usurious"  Agbeementv- 
Blehents. 

The  requisites  of  a  usurious  transaction  are 
an  unlawful  intent,  which,  however,  may  be  in- 
ferred from  the  intentional  doing  of  that  which 
is  forbidden  by  statute,  money  or  money's  equiv- 
alent as  the  subject-matter,  a  loan  or  forbear- 
ance, an  absolute  and  not  a  contingent  agree- 
ment to  repay,  and  an  exaction  for  the  use  of 
the  loan  of  something  in  excess  of  what  is  al- 
lowed by  law,  whatever  its  form  and  whether 
called  a  commission  or  a  bonus  or  by  some  other 
name,  and,  when  these  elements  are  present,  the 
transaction  will  be  condemned  reganlless  of  its 
form. 

[EM.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  i  1;   Dec  Dig.  i  IL*  *- 

For  other  definltioiM,  see  Woida  and  Phrases, 
VOL  8,  p,  7246.] 

10.  USUBT  (I  32*)— USUBIOUB  AORKKMENT. 

B.  was  indebted  to  S.  in  a  large  amount 
and  also  owed  a  bank  $20,000,  and  negotiations 
had  l>eeD  pending  between  them  relative  to  a 
further  loan  and  an  extension  of  time  of  pay- 
ment S.  desired  that  B.  should  transfer  to  biin 
an  undivided  fifteen  hundredths  interest  in  cer- 
tain realty  and  15  per  cent  of  the  stock  and 
bonds  of  a  water  and  electric  company  and  an- 
other corporation  controlled  by  B.  B.  had  previ- 
ously agreed  to  pay  S.  a  commission  of  10  per 
cent  on  any  sale  of  the  real  estate  and  of  the 

Eroperty  of  the  water  and  electric  company,  and 
e  urged  that  that  agreement  should  be  can- 
celed, and  only  agreed  to  transfer  snch  15  per 
cent,  in  addition  to  the  10  per  cent  after  S. 
promised  to  pay  the  amount  due  the  bank,  tak- 
ing B.'s  note  therefor.  The  attorney  who  pre- 
pared the  papers  of  his  own  volition  drew  two 
agreements,  by  one  of  which  the  payment  of  B.'s 
indebtedness  to  S.  was  extended,  S.  agreeing  to 
make  a  further  loan  and  to  pay  snch  indebted- 
ness due  the  bank,  and  by  the  other  of  wliich  B. 
in  consideration  of  the  release  of  certain  col- 
lateral security  transferred  to  S.  such  interest 
in  the  real  estate  and  such  percentage  of  the 
stock  and  bonds.  Beld,  that  the  two  instru- 
ments constituted  but  one  contract  and,  B.  hav- 
ing agreed  to  transfer  such  interest  only  after 
S.  had  agreed  to  pay  the  indebtedness  due  the 
bank,  the  consideration  for  such  transfer  was 
the  loan  of  money  and  the  extenrion  of  time  of 
payment  and  hence,  as  the  property  transferred 
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with  the  interest  borne  by  the  Indebtedneaa  ex- 
ceeded 12  per  cent.,  each  tranafer  was  aanrioua. 
[Ed.  Note.— For  other  cases,  see  Usory,  Cent 
Dig.  U  75-77;  Dec  Di«.  {  32.*] 

11.  UsuBT  (J  117*)— AcnoHS  —  WnoHT  awd 
Sdfficixnct  or  Evidence. 

In  an  action  in  which  plaintUf  attaclced,  as 
Dgnrions,  the  tranafer  by  him  to  defendant  of 
certain  property,  evidence  held  Insufficient  to 
ihow  that  the  property  was  transferred  as  a 
^ft  or  tliat  the  defendant  performed  any  serv- 
ices for  plaintitt.  except  stich  as  a  large  lender 
woald  naturally  bestow  on  the  business  enter- 
prises of  the  borrower. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  {{  328-340;    Dec.  Dig.  |  117.*] 

12.  UsnRY  (i  102*)— Bkuxdiks— Recovkbt  of 
Usurious  Interest. 

Where  usurious  interest  has  been  paid  by 
tlie  Irarrower  to  the  lender,  the  excess  over  the 
rate  authorized  by  law  may  be  recovered  as  the 
payments  are  not  deemed  voluntary  and  the 
debtor  is  not  regarded  as  in  pari  delicto. 

fiSd.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  M  18T,  241,  242.  24^268;  Dec.  Dig.  | 
102.*! 

13.  UsuBT  (S  93*)— Remedies— CAHCKLi^noN 
or  Usurious  Instbukekts. 

Equity  will  cancel  deeds  and  Incumbrances 
OD  real  property  if  tainted  with  usury  or  given 
for  a  usurious  consideration. 

[£d.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  {  194 :    Dec.  Dig.  {  93.*] 

An«al  from  Superior  Court,  Pima  Connty ; 
,W.  F.  Coop^  Judge. 

Action  by  H.  W.  BlaisdeU  against  Albert 
Steinfeld  and  others.  From  a  Judgment  for 
defendants  and  an  order  denying  a  new 
trial,  plaintill  appeals.  Reversed  and  re- 
manded, wltli  directions. 

Action  by  appellant  to  bave  certain  con- 
tracts canceled  for  being  usurious  and  to 
liave  returned  to  Idm  certain  securities  and 
for  moneyed  judgment  for  interest  paid  un- 
der sncb  usurious  contracts.  The  case  was 
tried  to  tlie  court  without  a  Jury,  and  Judg- 
ment was  rendered  in  favor  of  appellees. 
The  facts  shown  and  admitted  by  tlie  plead- 
ings are  substantially  as  follows: 

That  the  plaintiff  was  the  owner,  and  for 
some  time  had  been  such  owner,  of  practical- 
ly all  the  stock  and  bonds  of  the  Yuma  Elec- 
tric &  Water  Company  and  Tonu  Oas  Gom- 
pany,  of  Yuma,  Ariz. ;  that  for  a  number  of 
years  preceding  July  2, 1910,  plaintiff  and  de- 
fendant Alt)ert  Steinfeld  had  been  intimate 
personal  friends  and  had  many  business 
transactions  with  each  other;  that  plain- 
tilf  liad  been  a  borrower  of  large  sums  of 
money  from  said  defendant,  who  was  a  very 
successfol  business  man  of  large  financial 
interests;  and  tliat  plaintUt  reposed  confi- 
dence in  his  business  Judgment  and  frequentr 
ly  sought  his  advice,  which  was  freely  and 
voluntarily  given. 

On  July  2, 1910,  the  plaintiff  was  indebted  to 
the  Merchants'  National  Bank  of  Los  Angeles, 
CaL,  In  the  sum  of  $40,000,  secured  by  $100,- 
000  of  the  bonds  of  the  Tuma  Electric  &  Wa- 
ter Company,  and  the  bank  was  demanding 
and  insisting  that  plaintUf  pay  his  Indebted- 


ness to  It  On  said  date  the  plaintiff  also 
owed  defendant  Albert  Steinfeld  the  sum  of 
f25,000,  evidenced  by  varions  promissory 
notes  to  secure  which  plaintitt  had  deposited 
with  said  defendant  the  following  securities: 
$27,000  par  value  bonds  of  the  Tnma  Gas 
Company;  also  a  note  of  BlaisdeU  Filtra- 
tion Company  for  the  sum  of  $21,000;  also 
debenture  receipt  No.  60  of  Imperial  Water 
Company  No.  4  for  $2,680 ;  also  $20,000  par 
value  of  the  capital  stock  of  the  California 
Development  Company;  also  6,300  shares 
King  of  Arizona  Mining  Company;  and  all 
plalntlfrs  equity  in  the  $100,000  bonds  of 
the  Yuma  Electric  &  Water  Company  held 
by  the  Merchants'  (<^atlonal  Bank  as  security 
for  said  $40,000  indebtedness  to  it  Defend- 
ant Albert  Steinfeld  on  said  date  was  like- 
wise demanding  of  plaintiff  that  he  take  up 
and  pay  off  his  demands.  On  said  date  the 
plants  of  the  Yuma  Electric  &  Water  Com- 
pany and  the  Yuma  Gas  Company  were  in- 
adequate to  meet  the  demands  upon  them  and 
were  greatly  in  need  of  enlargement,  which 
was  then  under  consideration. 

A  few  days  prior  to  July  2,  1910,  plalntltl 
made  arrangements  with  the  Merchants'  Na- 
tional Bank  whereby  the  latter  agreed  to  ac- 
cept a  payment  of  $20,000  on  account  and 
give  an  extension  of  time  on  balance.  For  a 
considerable  period  of  time  prior  to  July 
2,  1910,  defendant  Albert  Steinfeld  had  been 
advising  plaintiff  to  sell  his  various  proper- 
ties and  liad  asked  plaintiff  to  pay  off  bis 
indebtedness  to  him.  That  on  said  date  said 
defendant  Steinfeld,  possessing  full  knowl- 
edge of  plaintiff's  financial  embarrassments, 
agreed  to  pay  to  the  Merchants'  National 
Bank  $20,000  on  account  and  to  take  plain- 
tlfl's  note  therefor,  due  in  six  months,  bear- 
ing Interest  at  10  per  cent  per  annum,  pay- 
able monthly,  upon  the  terms  and  consid- 
erations as  expressed  In  the  following  agree- 
ment: 

"Tills  memorandum  of  agreement,  made 
and  entered  into  this  second  day  of  July, 
1910,  by  and  between  Albert  Steinfeld  of  Tuc- 
son, Arizona,  of  the  first  part,  and  H.  W. 
BlaisdeU,  of  Los  Angeles,  California,  of  the 
second  part: 

"Whereas  the  party  of  the  second  part  is 
indebted  to  the  Merchants'  National  Bank  of 
Los  Angeles,  California,  in  the  sum  of  forty 
thousand  dollars  ($40,000)  and  lias  placed  in 
said  bank  and  as  collateral  for  said  loan, 
one  hundred  thousand  dollars  ($100,000)  of 
the  bonds  of  the  Yuma  Electric  &  Water 
Company,  the  same  being  the  property  of  the 
said  party  of  the  second  part;   and 

"Whereas,  the  said  Biaisdell  is  now  In- 
debted unto  the  said  Steinfeld,  all  as  evi- 
denced by  the  notes  and  obligations  of  said 
BlaisdeU  now  in  the  hands  of  said  Steinfeld ; 
and 

"Whereas,  the  said  BlaisdeU  is  desirous 
of  obtaining  assistance  from  the  said  Stein- 
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feld  to  pay  said  Indebtedness  unto  said  bank, 
or  a  part  thereof,  and  Is  further  desirous 
of  securing  the  said  Stelnfeld  for  any  mon- 
eys he  may  now  advance  or  loan  for  said 
purpose  and  is  also  desirous  of  further  se- 
curing the  said  Stelnfeld  upon  the  indebted- 
ness now  existing  and  the  money  now  owing, 
as  well  as  the  moneys  hereafter  to  be  owing 
by  the  said  Blalsdell  unto  the  said  Steln- 
feld, .ind  the  said  Stelnfeld  is  willing  to  as- 
sist the  said  Blalsdell  In  said  matters,  and 
upon  the  terms  and  conditions  hereinafter 
set  forth: 

"Now,  therefore,  in  consideration  of  the 
sum  of  one  dollar  ($1.00),  cash  in  hand  paid 
unto  each  of  the  parties  hereto,  one  unto  the 
other,  and  of  the  covenants  and  conditions 
hereinafter  contained,  and  to  be  kept  and 
performed,  it  Is  agreed: 

"(1)  That  the  said  Albert  Stelnfeld  shall 
forthwith  propose  to  the  Merchants'  National 
Bank  of  Los  Angeles,  California,  to  pay  unto 
said  bank  the  sum  of  ten  thousand  dollars 
($10,000.00)  upon  the  said  indebtedness  to 
said  bank  of  the  said  Blalsdell,  said  bank 
to  forthwith  deliver  unto  the  said  Albert 
Stelnfeld  twenty-five  thousand  dollars  ($25,- 
000)  of  the  said  Yuma  Electric  &  Water 
Company  bonds,  now  held  by  said  bank,  and 
further,  in  the  event  the  said  Stelnfeld's 
proposal  to  said  bank  shall  be  accepted  that 
he  will  pay  to  said  bank,  on  account  of  said 
indebtedness  of  said  Blalsdell  to  said  bank, 
and  on  or  before  four  (4)  months  from  date 
hereof  the  further  sum  of  ten  thousand  dol- 
lars ($10,000)  the  said  bank  at  this  time,  that 
is  to  say,  at  the  time  said  ten  thousand  dol- 
lars ($10,000)  shall  be  paid,  to  deliver  unto 
the  said  Stelnfeld  an  additional  twenty-five 
thousand  dollars  ($25,000)  of  the  bonds  of 
the  said  Tuma  Electric  &  Water  Company; 
and  the  said  Stelnfeld  will  further  propose  to 
said  bank,  and  as  a  condition  for  making  the 
above  payments  unto  said  bank,  that  said 
bank  shall  extend  the  time  of  payment  for 
the  remaining  twenty  thousand  dollars  (920,- 
000)  of  said  indebtedness  unto  said  bank,  for 
at  least  the  period  of  six  (6)  months  from 
date  hereof. 

"(2)  The  said  Stelnfeld  shall  have  the 
right  and  option  to  pay  the  said  MerchAnts' 
National  Bank  of  Los  Angeles,  the  said  re- 
maining twenty  thousand  dollars  ($20,000) 
of  said  Indebtedness  at  any  time  on  or  be- 
fore four  (4)  months  from  date  hereof,  and 
in  such  event  shall  obtain  and  have  delivered 
unto  Iiim  the  remaining  fifty  thousand  dol- 
lars ($50,000)  of  the  bonds  of  the  sold  Yuma 
Electric  &  Water  Company  held  by  said  bank 
as  aforesaid. 

"(3)  The  said  Blalsdell  shall  forthwith  ex- 
ecute unto  the  said  Stelnfeld,  his  note  in 
the  sum  of  ten  thousand  dollars  ($10,000) 
payable  on  or  before  six  (6)  months  from 
date  hereof,  together  with  interest  thereon 
from  date,  at  the  rate  of  ten  (10)  per  cent, 
per   annum    until    paid,    interest    payable 


monthly,  and  provisions  for  attorney's  fees; 
and  the  said  twenty-five  thousand  dollais 
($25,000)  of  the  bonds  of  the  said  Yuma 
Electric  &  Water  Company  which  the  said 
Stelnfeld  shall  obtain  from  the  said  bank 
upon  making  the  said  first  payment  to  said 
bank  of  ten  thousand  ($10,000)  shaU  be  held 
by  the  said  Stelnfeld  as  collateral  security 
for  the  payment  of  said  ten  thousand  dollar 
note  of  the  said  Blalsdell  to  said  Stelnfeld. 

"(4)  At  the  time  the  said  Stelnfeld  shaU 
make  said  second  payment  of  ten  thousand 
dollars  ($10,(X)0)  unto  said  bank,  as  above 
mentioned,  the  said  Blalsdell  shall  execute 
his  note  ui)to  the  said  Stelnfeld  in  the  sum 
of  ten  thousand  dollars  ($10,000)  which  note 
shall  bear  interest  from  date  at  the  rate  of 
ten  (10)  per  cent  per  annum  untU  paid,  in- 
terest payable  monthly,  and  with  provision 
for  attorney's  fees,  and  which  said  note  shall 
be  due  on  or  before  six  (6)  months  after 
date;  and  the  twenty-flve  thousand  dollars 
($25,000)  of  Yuma  Electric  &  Water  Com- 
pany bonds  which  the  said  Stelnfeld  shall 
receive  from  said  bank  upon  payment  of  said 
second  ten  thousand  dollars  ($10,000)  shall 
be  held  by  said  Stelnfeld  as  collateral  secn- 
rity  for  the  payment  of  said  last-menttoned 
note  of  the  said  Blalsdell  to  the  said  Steln- 
feld. 

"(5)  In  the  event  the  said  Stelnfeld  shall 
elect  to  pay  said  bank  the  last  remaining 
twenty  thousand  dollars  ($20,000)  of  the  in- 
debtedness of  the  said  Blalsdell  to  said  bank, 
then  the  said  BlaisdeU  shall  at  the  time  the 
said  Stelnfeld  shall  pay  the  same,  execute  bis 
note  unto  the  said  Steinfdd  in  the  sum  of 
twenty  thousand  dollars  ($20,000)  together 
with  interest  thereon,  from  date  at  the  rate 
of  ten  per  cent  annum.  Interest  payable 
monthly,  and  said  note  to  be  payable  on  or 
before  dx  months  after  date ;  and  the  said 
Stelnfeld  shall  in  the  event  receive  and  have 
delivered  unto  him  the  remaining  fifty  thou- 
sand dollars  ($50,000)  of  the  bonds  of  the 
said  Yuma  Electric  &  Water  Company  and 
which  said  bonds  the  said  Stelnfeld  shaU  hold 
as  collateral  security  for  the  payment  of  said 
note. 

"(6)  The  said  Blalsdell  shall  forthwith  as- 
sign and  transfer  unto  the  said  Stelnfeld  cer- 
tificate of  stock  No.  13  for  945  shares  of  the 
capital  stock  of  the  Yuma  Electric  &  Water 
Company  as  further  security  for  the  payment 
of  each  and  all  of  said  notes  of  said  Blalsdell 
to  the  said  Stelnfeld,  and  as  further  secnii- 
ty  for  any  and  all  other  Ind^tedness  now 
existing  or  which  may  hereafter  exist  by  the 
said  Blalsdell  unto  the  said  Stelnfeld. 

"(7)  The  said  Blalsdell,  together  with  his 
wife,  shall  forthwith  execute  unto  the  said 
Stelnfeld  a  good  and  sufildent  mortgage  sec- 
ond only  to  that  certain  mortgage  executed 
by  Hiram  W.  Blalsdell  and  Alice  B.  BlaisdeU, 
his  wife,  on  the  10th  day  of  February,  1910, 
and  recorded  in  Book  12  of  Realty  Mortgages, 
at  page  145,  record  of  Yuma  count?,  Arizona, 
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upon  those  certain  premiiies  situate  in  tbe 
coontr  of  Tama,  territory  of  Arizona,  and  de- 
scribed as  follows,  to  wit:  •  •  •  Also 
any  and  all  water  rights  nsed  with  or  be- 
longing to  said  landa  or  any  of  them.  And 
It  is  provided  in  said  mortgage  Indenture 
that  the  same  is  given  as  secnrlty  for  the 
payment  of  the  hereinabove  mentioned  notes 
and  for  any  further  or  other  Indebtedness 
now  existing  or  that  may  hereafter  exist  by 
said  Blaisdell  onto  the  said  Stelnfeld. 

"(8)  The  said  Blaisdell  shall  assign  and 
set  over  unto  the  said  Stelnfeld  any  and  all 
eqnitlea  which  he  may  now  have  in  any  and 
all  securities  which  the  said  Stelnfeld  now 
holds  of  the  said  Blaisdell,  said  equities  to 
be  likewise  held  by  the  said  Stelnfeld  as  col- 
lateral security  for  the  payment  of  the  above 
notes,  and  each  and  all  thereof,  and  for  any 
and  all  other  or  further  indebtedness  that 
may  now  or  hereafter  exist  by  tbe  said  Blais- 
dell unto  the  said  Stelnfeld.  And  also,  the 
said  Blaisdell  shall  assign  nnto  the  said 
Stelnfeld,  and  as  collateral  security  for  the 
above  notes  and  obligations,  and  all  other 
indebtedness  of  the  said  Blaisdell  to  the 
said  Stelnfeld  now  or  heretofore  existing, 
and  all  rights  and  equities  he  may  have  in 
any  stock  of  tbe  Yuma  Electric  &  Water 
Company  not  herein  specifically  mentioned, 
and  any  and  all  bonds  of  the  Ynma  Electric 
&  Water  Company,  and  Yuma  Oas  Company. 

"(9)  That  said  Blaiadell  shaU  have  the 
right  upon  demand,  as  provided  he  shall  have 
complied  with  each  and  every  and  all  of  the 
terms  and  conditions  herein  contained,  and 
in  any  and  all  of  said  obligations  contained 
or  to  be  contained,  to  an  extension  of  six  (6) 
months  from  and  after  the  maturity  of  the 
several  obligations  due,  or  to  become  due  by 
the  said  Blaisdell  to  the  said  Stelnfeld,  such 
extension  or  extensions  to  date  from  the 
maturity  of  each  several  obllgatloa 

"(10)  The  said  Blaisdell  shall  have  the  right 
to  sell  and  dispose  of  the  hereinabove  describ- 
ed lands,  but  at  a  price  not  leas  than  five 
hundred  dollars  ^500)  per  acre,  and  all  of 
tbe  proceeds  of  such  sale  or  sales  shall  go  to 
tbe  said  Stelnfeld,  and  be  applied  upon  the 
indebtedness  of  the  said  Blaisdell  to  tbe  said 
Stelnfeld,  save  and  except  that  the  sum  of 
two  hundred  dollars  ($200)  per  acre  shall  be 
applied  by  tbe  said  Blaisdell  upon  the  pres- 
ent existing  flrst  mortgage  upon  said  lands, 
to  an  extent  sufficient  to  cancel  the  same, 
said  mortgage  being  the  mortgage  recorded  in 
Book  12,  Realty  Mortgages,  at  page  146, 
Records  of  Yuma  county,  Arizona,  as  afore- 
said. 

"(U)  The  said  Blaisdell  shall  have  the 
right  to  sell  any  or  aU  of  the  said  Yuma 
Electric  &  Water  Company  bonds  held  by  the 
said  Stelnfeld  at  a  price  of  not  less  than 
eighty  cents  on  tbe  dollar,  all  of  the  proceeds 
of  said  sale  or  sales  to  be  paid  to  said  Steln- 
feld to  the  extent  of  the  total  obligation  of 
the  said  BlaisdeU  to  the  said  Stelnfeld. 


"(12)  In  the  event  the  said  Stelnfeld  shaU 
not  elect  to  pay  to  the  Merchants'  National 
Bank  of  Los  Angeles,  California,  the  last 
twenty  thousand  dollars  of  the  forty  thousand 
dollar  indebtedness  of  said  Blaisdell  to  said 
bank,  heretofore  referred  to,  and  within  four 
(4)  months  from  date  hereof,  the  said  Steln- 
feld will  at  the  request  of  the  said  Blaisdell, 
release  said  bank  from  holding  for  said 
Stelnfeld  the  last  fifty  thousand  dollars  ($50,- 
000)  of  bonds  held  by  said  bank,  of  the  Yuma 
Electric  &  Water  Company,  and  in  which 
event  further,  the  said  bonds  shall  be  consid- 
ered subject  only  to  the  claim  of  said  bank, 
aa  collateral  and  security  for  any  and  all 
indebtedness  of  the  said  Blaisdell  to  tbe 
said  Stelnfeld,  provided,  however,  that  the 
said  Blaisdell  shall  have  the  right  to  s^l 
said  bonds  at  a  price  of  not  less  than  eighty 
cents  on  the  dollar  and  shall  apply  the  pro- 
ceeds thereof,  or  so  much  thereof  as  may  be 
necessary,  to  the  whole  indebtedness  owing 
said  Stelnfeld  and  whether  the  same  shall 
be  due  or  not,  and  a  lien  la  hereby  granted 
said  Stelnfeld  upon  said  bonds,  subject  only 
to  the  claim  of  said  bank.  Should  the  said 
Blaisdell  find  it  necessary  to  sell  and  dis- 
pose of  certain  of  said  last  fifty  thousand 
dollars  of  bonds  of  said  Yuma  Electric  te 
Water  Company,  to  satisfy  and  discharge 
the  last  twenty  thousand  dollars  due  unto  the 
said  Merchants'  National  Bank  of  Los  An- 
geles, then,  and  in  that  event  he  shall  have 
the  right  to  sell  a  suffldent  number  of  said 
bonds  at  not  less  than  eighty  cents  on  the 
dollar,  to  satisfy  and  discharge  said  indebt- 
edness, and  shall  not  be  required  to  pay  the 
moneys  so  applied,  nnto  the  said  Stelnfeld. 

"(13)  In  tbe  event  the  properties  of  tbe 
Yuma  Electric  &  Water  Company  shall  at 
any  time  be  sold  or  disposed  of,  or  the  said 
land  hereinbefore  referred  to,  tiiere  shall  be 
paid  as  a  commission  upon  tbe  sale  of  said 
lands,  onto  said  Stelnfeld,  ten  per  cent  up- 
on the  amount  received  therefor,  and  the  sale 
shall  be  made  through  said  Stelnfeld,  and 
the  commission  paid  unto  bim,  and  the  said 
commission  shall  be  paid  upon  the  sale  of 
said  properties  in  any  form,  that  is  to  say, 
the  commission  shall  be  paid  If  the  bonds  or 
stock  of  said  company  shall  be  sold,  or  if  the 
properties  of  said  company  shall  be  sold,  and 
said  commission  shall  be  paid  said  Stelnfeld 
regardless  of  who  shall  make  or  negotiate 
said  sale  and  shall  be  paid  at  the  time  of 
said  sale  and  further,  said  commissions  shall 
be  paid  regardless  of  any  indebtedness  of  the 
said  Blaisdell  unto  the  said  Stelnfeld,  and 
said  commission  shall  be  paid  whenever  the 
said  sale  or  sales  may  take  place^  however 
remote  from  this  date. 

"(14)  Tbe  said  Stelnfeld  shall  have  tbe 
right  to  have  free  access  to  all  the  books  and 
records  of  said  Yuma  Electric  &  Water  Com- 
pany and  to  ask  for  and  receive  statements 
and  reports  of  the  operation  of  the  company ; 
to  employ  at  the  expense  of  said  company  au 
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additional  mechanical  engineer;  and  may 
take  such  steps  as  he  may  deem  proper  for 
the  better  and  more  successful  operation  of 
said  plant,  and  the  protection  of  said  Steln- 
feld,  until  any  and  all  Indebtedness  of  the 
said  Blaisdell  unto  the  said  Steinfeld  shaU 
have  been  discharged. 

"(15>The  said  Blaisdell  shall  have  the 
right,  and  permission  is  hereby  given  unto 
him,  to  clip  from  the  bonds  of  the  Yuma 
Electric  &  Water  Company  and  Ynma  Gas 
Company,  which  he  shaU  deliver  or  cause  to 
be  delivered,  or  which  may  be  delivered  to 
the  said  Steinfeld  all  interest  coupons  now 
due  or  past  due. 

"(1^  AU  collateral  and  security  given  and 
to  be  given  by  the  said  Blaisdell  hereunder, 
shall  be  security  for  all  Indebtedness  of  the 
said  Blaisdell  to  the  said  Steinfeld  whether 
now  existing  or  hereafter  existing,  and  for 
all  advances  that  the  said  Steinfeld  may 
make  for  his  security,  the  same  to  be  made 
in  Ma  uncontrolled  discretion ;  and  further, 
any  and  all  advances  the  said  Steinfeld  shall 
make  shall  bear  Interest  from  date  they  were 
made  at  the  rate  of  ten  per  cent  per  annum 
until  paid,  said  interest  to  be  paid  monthly. 

"(17)  It  is  expressly  agreed,  anything  here- 
in to  the  contrary  notwithstanding,  and  the 
same  shall  be  incorporated  in  any  and  all 
notes  and  obligations  which  the  said  Blais- 
dell shall  execute  unto  the  said  Steinfeld  for 
any  and  all  Indebtedness,  that  in  case  de- 
fault be  made  in  any  one  note  or  obligation, 
or  any  covenant  or  agreement  herein  or 
therein  contained  be  not  fully  kept  and  per- 
formed by  the  said  Blaisdell,  that  each,  all 
and  every  note  and  obligation  then  existing 
between  the  said  Steinfeld  and  the  said 
Blaisdell  shall  at  once  become  wholly  due 
and  payable;  and  should  it  be  that  a  note 
or  obligation  shall  not  contain  this  clause,  or 
one  of  like  tenor  and  effect,  nevertheless  the 
same  shall  be  deemed  incorporated  in  each 
and  all  of  said  notes  and  obligations. 

"(18)  The  said  Steinfeld  shall  have  the 
right,  and  it  is  hereby  granted  lilm.  In  case 
default  shall  be  made  by  said  Blaisdell  in 
any  covenant  herein  contained,  or  in  any 
agreement  or  covenant  in  any  of  said  obliga- 
tions now  or  hereafter  to  be  executed,  to  sell 
any  part  or  the  whole  of  the  property  in  his 
hands  as  security  or  collateral,  and  to  sell 
the  same  at  public  or  private  sale,  after 
giving  twenty  (20)  days  notice  thereof,  and 
such  sale  shall  be  at  such  place,  and  upon 
such  terms  as  to  the  said  Steinfeld  may  be 
satisfactory,  and  the  proceeds  of  such  sale 
or  sales  shall  be  applied  by  the  said  Stein- 
feld to  the  Indebtedness  of  the  said  Blaisdell 
to  him,  and  the  costs  of  such  sale  or  sales, 
and  the  surplus,  if  any,  and  after  the  deduc- 
tion of  all  proper  costs  and  charges,  shall  be 
paid  unto  the  said  Blaisdell. 

"(10)  Whenever  it  shall  be  necessary  In 
law  for  any  company  or  corporation  to  con- 
sent in  order  to  bind  said  corporation  to  the 


terms  of  this  agreement,  to  make  the  same 
effective  and  binding  upon  sudi  company  or 
corporation,  the  said  Blaisdell  shall  caose 
action  to  be  taken  and  in  due  and  proper 
form,  and  as  soon  as  it  may  be  done,  to  the 
end  that  said  corporation  shall  agree  to  each 
and  every  covenant  herein,  so  far  as  to  said 
corporation  these  presents  may  appertain. 

"(20)  From  time  to  time  and  as  the  said 
Blaisdell  may  discharge  his  obligations  nnto 
the  said  Steinfeld  there  shaU  be  released 
and  delivered  unto  the  said  Blaisdell  of  the 
securities  held  by  said  Steinfeld  such  amoimt 
as  shall  be  mutually  agreed  by  the  parties 
hereto. 

"(21)  It  is  expressly  and  again  set  forth, 
that  any  and  all  securities  now  held  by  the 
said  Steinfeld  of  the  said  Blaisdell,  and  aU 
further  and  additional  securities  which  the 
said  Steinfeld  shall  hereafter  and  hereunder 
obtain  from  the  said  Blaisdell,  or  on  his  ac- 
count, shall  be  held  by  the  said  Steinfeld  as 
collateral  and  as  security  for  any  and  all 
indebtedness  of  the  said  Blaisdell  to  the  said 
Steinfeld,  whether  now  or  hereafter  exist- 
ing, and  that  the  whole  of  said  securities  may 
be  retained  by  the  said  Stdnfeld  until  tbe 
indebtedness  shaU  have  been  discharged,  ex- 
cept such  securities  as  may  be  released  by 
mutual  consent  as  provided  in  the  last  pre- 
ceding paragraph. 

"(22)  And  further,  and  in  the  event  the 
sale  of  the  properties  hereinabove  mentioned 
shall  not  be  made  until  after  the  said  Blais- 
dell shall  have  discharged  aU  of  his  obliga- 
tions unto  the  said  Steinfeld,  that  then  and 
in  that  event,  there  shall  be  left  with  the 
said  Steinfeld,  by  the  said  BlaisdeU,  suffi- 
cient securities  as  shall  secure  the  payment 
of  said  commission  nnto  the  said  Steinfeld, 
when  the  sale  or  sales  shaU  be  made:" 

Pursuant  to  this  agreement  plaintiff  exe- 
cuted bis  notes  for  $25,000  to  defendant  Al- 
bert Steinfeld,  covering  the  $25,000  ahready 
owing  Steinfeld  and  the  $20,000  to  be  paid 
the  Merchants'  National  Bank,  and  the  latter 
paid  the  Merchants'  National  Bank  $20,000 
and  received  from  the  bank  $50,0(X)  par  value 
bonds  of  the  Yuma  Electric  &  Water  Com- 
pany, and  mortgage  mentioned  in  agreement 
was  made  out  by  plaintiff  and  wife  to  Stein- 
feld. On  or  about  July  2,  1910,  it  was  agreed 
between  plaintiff  and  defendant  Albert  Stein- 
feld that  the  Yuma  properties  should  be  of- 
fered for  sale  for  the  sum  of  $200,000,  and 
defendant  Albert  Steinfeld  endeavored  to  sell 
said  property  at  such  price.  That  plaintiff 
did  and  performed  on  his  part  everything 
required  to  be  done  and  performed  by  hint 
under  the  terms  of  the  contract  of  July  2, 
1910. 

Negotiations  beginning  In  December,  191(^ 
and  brought  to  conclusion  January  19,  1911, 
between  plaintiff  and  defendant  Albert  Stdn- 
feld,  resulted  In  the  foUowing  instrument  be- 
ing executed: 

"This  memorandum  of  agreement,  made 
and  entered  into  this  10th  day  of  Jannaiyt 
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1911,  bj  and  between  Albert  Stelnfeld,  of 
TacsoD,  Arizona,  of  the  first  part,  and  H.  W. 
Blaisdell,  of  Los  Angeles,  state  of  California, 
of  tbe  second  part: 

"Whereas,  the  parties  hereto  did  on  the 
2d  day  of  Jnly,  1910,  enter  Into  a  certain 
agreement,  and  which  agreement  Is  now  In 
fall  force  and  effect;  and 

"Whereas,  the  parties  hereto  are  desirous 
of  contracting  further  In  the  premises: 

"Now,  therefore,  in  consideration  of  the 
snm  of  one  dollar,  cash  in  hand  paid  nnto 
each  of  the  parties  hereto,  one  nnto  the  other, 
and  of  the  covenants  and  conditions  herein- 
after contained,  and  to  be  kept  and  perform- 
ed, it  is  agreed: 

"(1)  That  tbe  time  of  payment  of  each,  all 
and  every  of  tbe  notes,  debts  and  obligations 
of  the  party  of  the  second  part  nnto  the 
party  of  the  first  part,  and  mentioned  and 
described,  set  forth  and  included  in  said 
agreement  of  date  Jnly  2,  1010,  Is  hereby  ex- 
tended for  the  period  of  twenty-four  (24) 
months  from  and  after  January  1,  1911,  and 
so  that  each,  all  and  every  of  said  notes,  debts 
and  obligations  of  the  party  of  the  second 
part  to  the  party  of  the  first  part,  mentioned 
and  described,  set  forth  and  included  in  said 
agreement  of  date  Jnly  2,  1910,  shall  become 
and  be  payable  January  1,  1913,  provided, 
bowever,  and  nothing  herein  contained  shall 
in  any  manner  change,  limit  or  prevent  the 
maturing  and  becoming  due  and  payable  and 
collectable  of  any  of  said  notes,  debts,  and 
obligations,  at  any  time  by  reason  of  failure 
on  the  part  of  the  party  of  thei  second  part 
to  keep  and  perform  each  and  all  of  the  ob- 
ligations contained  in  said  agreement  of  Jnly 
2,  1910,  or  In  any  of  said  notes  or  obliga- 
tions; It  being  the  intention  of  the  parties 
hereto  merely  to  extend  the  time  of  payment 
of  tbe  principal  of  said  notes,  debts,  and  ob- 
ligations, and  to  in  no  manner  change  the 
terms  or  conditions  thereof  or  of  said  agree- 
ment of  Jnly  2,  1910;  and  the  said  agree- 
ment of  date  Jnly  2,  1910,  shall  continue  in 
each,  all  and  every  of  its  parts,  covenants, 
terms  and  conditions,  in  full  force  and  effect, 
save  only  as  to  the  one  matter  of  the  exten- 
sion of  the  time  of  the  jwyment  of  the  prin- 
cipal of  the  said  notes,  debts  and  obligations. 

"(2)  The  party  of  tbe  first  part  shall  loan 
tD  the  party  of  the  second  part  the  sum  of 
seven  thousand  five  hundred  dollars  ($7,600) 
and  the  party  of  the  second  part  shall  forth- 
with loan  in  tnrn,  said  sum  of  seven  thousand 
fire  hundred  dollars  (|7,600),  and  an  addl- 
tional  snm  of  seven  ijiousand  five  hundred 
dollars  ($7,500)  which  he  shall  himself  forth- 
with advance  unto  the  Yuma  BSectric  &  Wa- 
ter Company,  and  the  whole  of  said  money, 
that  is  to  say,  the  sum  of  fifteen  thousand 
dollars  ($16,000)  shall  be  loaned  by  the  said 
party  of  the  second  part  nnto  said  company, 
and  at  the  rate  of  ten  per  cent  (10%)  per 
annum  interest,  said  interest  payable  month- 
ly, and  said  total  loan  of  fifteen  thousand 
dollars  ($15,000)  ahaU  be  i^tald  nnto  the 
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said  party  of  the  second  part  by  said  Yuma 
Electric  &  Water  Company  from  time  to  time 
from  the  net  eamlngrs  of  the  company.  Said 
money  shall  be  used  and  expended  by  said 
Yuma  Electric  &  Water  Company  for  cer- 
tain machinery,  and  the  betterment  of  its 
property  situate  at  Yuma,  Arizona.  The  said 
Blaisdell  upon  payment  of  said  snm  of  seven 
thousand  five  hundred  dollars  ($7,6(N))  by 
the  said  party  of  the  first  part  to  him  shall 
execute  and  deliver  hla  personal  note  for  the 
sum  of  seven  thousand  five  hundred  dollars 
($7,500),  payable  on  or  before  two  years 
from  and  after  January  1,  1911,  and  said 
note  shall  bear  Interest  from  date  at  the  rate 
of  ten  per  cent  per  annum  until  paid,  and 
said  interest  shall  be  payable  monthly,  and 
principal  and  interest  shall  be  payable  at  the 
Consolidated  National  Bank  of  Tucson,  at 
Tucson,  Arizona;  and  said  note  shall  con- 
tain a  clause  that  if  said  Interest  be  not  paid 
as  therein  provided,  the  principal  sum  of  said 
note  may  at  the  option  of  the  said  party  of 
the  first  part,  or  the  holder  of  said  note,  be- 
come due  and  payable,  and  shall  contain  a 
further  clause  that  In  case  said  note  is  placed 
in  the  hands  of  an  attorney  for  collection 
a  reasonable  attorney's  fee  shall  be  allowed ; 
and  said  note  immediately  upon  its  execu- 
tion and  delivery  by  tbe  said  party  of  the 
second  part  unto  the  said  party  of  the  first 
part,  shall  be  deemed  to  be  included  in  and 
covered  by  each  and  all  of  the  terms  and 
covenants  and  conditions  of  the  said  contract 
between  the  parties  hereto  of  date  Jnly  2, 
1910,  and  all  securities  mentioned  In  said 
contract  and  held  by  the  party  of  the  first 
part  as  security  or  collateral,  shall  also  be 
held  as  security  and  collateral  for  the  pay- 
ment of  said  note  for  $7,600.00,  and  also, 
all  terms,  conditions  and  covenants  in  said 
contract  shall  fully  apply  to  said  note  and 
the  said  note  shall  be  deemed  to  be  included 
In  said  contract  as  fully  and  to  the  same 
extent  (and  all  collateral  and  securities  men- 
tioned in  said  contract  shall  be  further  held 
as  collateral  and  security  for  the  payment 
of  said  note)  as  If  this  particular  indebted- 
ness as  evidenced  by  said  note  for  $7,600.00 
were  set  especially  and  in  fall  in  said  con- 
tract 

"(3)  The  said  party  of  the  second  part,  as 
the  owner  of  the  bonds  and  stock  of  the  said 
Yuma  Electric  &  Water  Company,  and  in 
control  of  sold  corporation,  and  familiar  with 
its  affairs  does  represent  and  covenant,  and 
as  a  part  of  the  condition  of  these  presents, 
that  the  amount  due  and  collectable  from  the 
sale  of  water,  light,  gas  and  supplies  prior 
to  January  1,  1911,  will  pay  all  outstanding 
obligations  of  said  Yuma  Electric  &  Water 
Company  on  January  1,  1911,  except  those 
obligations  incurred  and  to  be  Incurred  in  the 
betterment  of  the  plant,  the  construction 
and  execution  of  which  betterment  are  to 
be  made  subsequent  to  January  1,  1911,  ex- 
cepting, however,  from  this  covenant  the 
bonded  indebtedness  of  aald  corporation;  and 
said  party  of  the  second  part  agrees  that 
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said  Yuma  Electric  &  Water  Comimny  shall 
Dot  become  Indebted  In  any  sum  greater  tban 
the  sum  of  |2,000.00  at  any  time,  except  for 
the  regular  operating  expenses  which  are  to 
be  paid  monthly  as  the  water,  light,  and  gas 
acconnts  are  collected,  excepting  always  the 
said  bonded  Indebtedness;  and  that  the  said 
Blaisdell  shall  receive  no  salary  as  an  officer 
of  said  company. 

"(4)  The  party  of  the  first  part  will  on  de- 
mand of  the  Merchants'  National  Banlc  of 
Los  Angeles,  CaUfomia,  pay  unto  said  bank 
a  certain  Indebtedness  of  the  said  party  of 
the  second  part  unto  said  bank  In  the  sum 
of  twenty  thousand  dollars  ($20,000),  and  in 
the  event  of  said  demand  and  payment,  the 
said  party  of  the  first  part  shall  be  entitled 
to  and  shall  receive  from  said  Merchants' 
National  Bank  of  Los  Angeles,  a  certain  fifty 
thousand  dollars  of  the  bonds  of  the  Yuma 
Electric  &  Water  Company,  said  bonds  being 
the  property  of  the  said  party  of  the  second 
part  and  being  now  In  the  hands  and  pos- 
session of  said  Merchants'  Bank  of  Los  An- 
geles as  security  and  as  collateral  for  the 
payment  of  the  aforesaid  Indebtedness  in  the 
amount  of  $20,000.00  of  the  said  party  of  the 
second  part  unto  said  bank,  and  the  said 
party  of  the  second  part  in  the  event  of  such 
demand  and  payment,  shall  authorize  and  In- 
struct said  bank  at  the  time  such  payment 
shaU  be  made  of  said  sum  of  $20,000.00  to  de- 
liver said  fifty  thousand  dollars  of  bonds  of 
the  Yuma  EUectrlc  &  Water  Company  unto 
the  said  party  of  the  first  part;  and  the 
said  party  of  the  second  part  shall  Immedi- 
ately upon  payment  of  said  sum  of  $20,000.00 
by  the  said  party  of  the  first  part  unto  said 
bank,  execute  his  promissory  note  unto  the 
said  party  of  the  first  part  and  of  date  the 
date  of  payment  of  said  Indebtedness  and  in 
the  snm  of  $20,000.00,  and  which  said  note 
shall  be  payable  on  or  before  the  1st  day  of 
January,  1913,  and  which  said  note  shall 
bear  Interest  from  date  at  the  rate  of  ten 
per  cent  (10%)  per  annum  until  paid,  inter- 
est payable  monthly,  and  Interest  and  princi- 
pal itayable  at  the  Consolidated  National 
Bank  of  Tucson,  at  Tucson,  Arizona,  and 
with  the  provision  that  if  said  interest  is  not 
paid  at  maturity  the  owner  or  holder  of  said 
note  may  declare  the  principal  thereof  whol- 
ly dne  and  payable,  and  with  the  provision  in 
said  note  further,  for  attorney's  fees;  and 
immediately  upon  the  payment  of  said  sum 
of  $20,000.00  by  the  said  party  of  the  first 
part  unto  said  bank  of  the  said  Indebtedness 
of  the  said  party  of  the  second  part  unto 
the  said  bank,  the  said  bonds  of  said  Yuma 
Electric  &  Water  Company  in  the  sum  of 
fifty  thousand  dollars,  and  now  held  by  said 
Merchants'  National  Bank  of  Los  Angeles, 
shall  be  security  and  collateral  for  the  said 
money  so  paid  by  the  said  party  of  the  first 
part,  and  security  for  the  payment  of  the 
said  note  in  the  sum  of  $20,000.00  to  be  ex- 
ecuted by  the  party  of  the  second  part  unto 
the  party  of  the  first  part,  and  shall  also  be 


security  and  oollateial  for  all  other  debts 
and  obligations  whatsoever  of  the  said  party 
of  the  second  part  to  the  said  party  of  the 
first  part,  and  whether  now  owing  or  not, 
and  whether  mentioned  herein  or  not;  and 
further,  the  said  party  of  the  first  part  shall 
have  the  right  at  any  time  whatsoever  from 
and  after  this  date,  and  at  his  option,  to  pay 
unto  the  said  Merchants'  National  Bank  of 
Los  Angeles,  the  said  $20,000.00  of  indebted- 
ness of  the  said  party  of  the  second  part 
unto  said  bank,  and  to  obtain  and  receive 
from  said  bank  the  evidence  of  said  indebted- 
ness and  the  said  fifty  thousand  dollars  of 
bonds  of  the  said  Yuma  EUectrlc  &  Water 
Company,  and  to  hold  said  bonds  as  security 
and  collateral  for  said  payment,  and  as  se- 
curity and  collateral  for  all  other  indebted- 
ness whatsoever  of  the  said  party  of  the  sec- 
ond part  unto  the  said  party  of  the  first 
part  whether  now  or  then  owing,  and  the 
said  party  of  the  second  part.  In  the  event 
said  party  of  the  first  part  should  volnntarl- 
ly  make  such  payment  unto  said  bank,  shall 
upon  request  of  said  party  of  the  first  part 
instruct  said  bank  to  accept  said  payment  of 
said  Indebtedness  and  to  deliver  the  evidence 
thereof,  and  the  said  bonds,  unto  the  mid 
party  ot  the  first  part;    and  farther  the 
said  party  of  the  second  part  shall  imme- 
diately  upon   said   payment   unto   the   said 
bank  by  the  said  party  x>t  the  first  part,  exe- 
cute his  said  note  in  the  said  sum  of  $20,000.- 
00  unto  the  said  party  of  the  first  part,  pay- 
able on  or  before  January  1,  1913,  with  in- 
terest at  the  rate  of  ten  per  cent  (10%)  per 
annum  from  date  until  paid,  Interest  pay- 
able monthly,  and  said  principal  and  inter- 
est payable  at  the  place,  and  said  note  to 
contain  all  of  the  terms,  conditions  and  cove- 
ants,   all  as  In  the  note  hereinabove  pro- 
vided to  be  executed  in  the  event  the  said 
bank   should   demand   payment   of   said  in- 
debtedness ;   and  said  note  so  executed,  shall 
be  secured  by  said  bonds,  and  said  bonds 
shall  be  held  as  collateral  therefor,  and  for 
all  other  Indebtedness  whatsoever  of  the  said 
party  of  the  second  part  onto  the  said  party 
of  the  first  part" 
Also  the  following  instrument: 
"In  consideration  of  the  delivery  to  me  this 
day,  by  Albert  Stelnfeld,  of  Tucson,  Arizona, 
and  free  and  clear  of  all  liens,  claims  and 
incumbrances,  the  following  property,  that  is 
to  say:   Debenture  receipt  No.  66  for  bonds 
of  Imperial  Water  Company  in  the  amount 
of  $2,680.00;   note,  BlalsdeU  Filtration  Com- 
pany, of  date  November  15,  1915,  payable 
to  the  order  of  BlalsdeU  Company,  in  the 
sum  of  $21,000.00,  together  with  guaranty  of 
payment  of  said  note  by  Blaisdell  Company 
and   H.   W.    Blaisdell;    six  thousand  three 
hundred  (6,300)  shares  of  the  E:ing  of  Arizona 
Company,  as  evidenced  by  certificate  No.  S6; 
one  hundred  (100)  shares  of  CaUfomia  De- 
velopment Company,  as  enidenced  by  certifi- 
cate No.  516;    two  hundred  (200)  shares  of 
California   Development   Oompaay,   as  evl- 
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denced  by  certlflcate  No.  214 — I  agree  to 
aud  do  by  these  presents  hereby  sell,  as- 
sign and  transfer  unto  the  said  Albert  Stein- 
(eld  the  following  property,  that  is  to  say: 
Fifteen  thousand  dollars  ($15,000.00)  at  par 
of  tbe  bonds  of  the  Ynma  Electric  &  Water 
Company,  and  being  bonds  numbered  one  to 
fifteen,  both  inclusive.  *  •  •  And  I  agree 
to  forthwith  deliver  the  same  nnto  the  said 
Albert  Stelsfeld.  Eight  thousand  dollars  of 
the  bonds  of  Yuma  Gas  C!ompany,  and  being 
bonds  numbered  22,  23,  24,  25,  26,  44,  45,  and 
46.  *  *  *  And  I  agree  to  forthwith  de- 
liver the  same  nnto  the  said  Albert  Stein- 
(eld.  One  hundred  fifty  shares  of  the  capital 
stock  of  the  Yuma  Electric  &  Water  Com- 
pany. And  I  agree  to  forthwith  deliver  the 
same  nnto  the  said  Albert  Steinfeld.  This 
Is  a  sale  absolute  of  said  described  property. 
And  farther  I  do  agree  to  forthwith  grant, 
bargain,  sell  and  convey  onto  the  said  Al- 
bert Steinfeld,  or  to  such  person  as  he  may 
nominate,  an  undivided  fifteen  one-hnndredths 
CVioo)  interest  in  and  to  those  certain 
premises  situate  in  the  county  of  Ynma,  ter- 
ritory of  Arizona,  and  described  as  follows 
to  wit:    •    •    •" 

That  said  instruments  were  drawn  at  the 
same  time  and  place  and  were  executed  on 
the  same  day,  and  that  plaintiff  did  and 
cansed  to  be  done  all  the  things  therein 
agreed  to  be  done  by  him.  Steinfeld  did  not 
pay  to  Merchants'  National  Bank  the  bal- 
ance of  $20,000  mentioned  in  agreement 
That  on  or  abont  November  7,  1912,  plaintiff 
paid  defendant  Albert  Steinfeld  the  sum  of 
$S3,000,  being  all  the  interest  and  principal 
of  all  notes  of  his  held  by  said  Steinfeld,  and 
demanded  the  return  of  his  securities.  That 
said  Steinfeld,  claiming  to  be  the  owner 
thereof,  refused  to  retnm  the  following  prop- 
erty: $16,000  par  valne  of  the  bonds  of  the 
Inma  Electric  &  Water  Company;  $8,000 
par  value  of  the  bonds  of  the  Yuma  Gas 
Company;  and  160  shares  of  the  capitel 
stock  of  the  Yuma  EUectrlc  &  Water  Com- 
pany and  fifteen  hundredths  of  the  lands 
described — and  refused  to  retnm  $10,000  par 
value  of  the  bonds  of  the  Yuma  Electric  & 
Water  Company  and  $4,000  par  value  of 
Ynma  Gas  Company  bonds,  claiming  the 
right  to  hold  them  as  security  for  commis- 
alons  upon  the  sale  of  the  property  or  prop- 
erties of  the  Ynma  Electric  &  Water  Com- 
pany in  punmanoe  of  the  contract  dated  July 
2,  1910,  and  for  aervloes  rendered  by  Stein- 
feld in  trying  to  sell  said  properties.  That 
cm  or  about  November  8,  1912,  and  before 
the  bringing  of  tbls  salt,  plaintiff  notified 
defendant  Albert  Steinfeld  that  the  contracts 
of  dates  July  2,  1910,  and  January  19,  1911, 
were  rescinded. 

The  controverted  facts  in  the  pleadings 
are:  The  plaintiff  alleges  that  he  was  great- 
ly in  debt,  owing  something  like  $100,000, 
and  that  his  creditors,  the  Merchants'  Na- 
tional Bank  and  Steinfeld,  were  pressing  him 


to  pay,  threatening  salts  to  enforce  payments. 
That  defendant  Albert  Steinfeld  knew  plaln- 
tlfTs  financial  condition,  his  finandal  em- 
barrassments and  necessities,  and  his  imper- 
ative need  of  raising  and  procuring  money 
and  took  advantage  of  plaintifTs  helpless 
financial  condition,  and  therefore  exacted  and 
received,  in  addition  to  10  per  cent,  interest 
on  loans  made  and  extensions,  the  agreement 
in  contract  dated  July  2, 1910,  to  pay  10  per 
cent  commission  on  the  sale  of  his  property 
and  the  agreement  in  contract  of  January 
19,  1911.  that  Steinfeld  should  have  15  per 
cent  of  his  property  in  addition  to  10  per 
cent  interest  on  loans.  That  said  agreements 
were  exacted  and  demanded  in  addition  to 
paying  10  per  cent  interest  on  loans  as  a  bo- 
nus for  making  loans  and  for  extension  of 
time  on  loana  That  said  contracts  were  an- 
consdonable  and  extortionate  and  were  ob- 
tained by  dureaa  and  threats.  Plaintiff  alleges 
that  the  return  to  him  of  the  Imperial  Water 
Company  debenture  receipt  No.  66  for  $2,680, 
the  note  of  Blalsdell  Filtration  Company  for 
$21,000,  6,300  shares  of  King  of  Arizona 
Company,  800  shares  of  California  Develop- 
ment Company,  the  recited  consideration  for 
16  per  cent  of  stock  and  bonds,  and  fifteen 
hundredths  of  lands  was  not  the  real 
consideration  for  such  contract  but  was  for 
the  purpose  of  evading  usury  laws  of  Arizona 
and  for  covering  up  violations  thereof. 

The  defendants  spedQcally  deny  all  the 
above  allegations  and  with  respect  to  the 
conuuisslon  contract  of  July  2,  1910,  admit 
and  allege:  "Defendanto  admit  that  the  10 
per  cent  commission  mentioned  in  the  con- 
tract of  July  2,  1910,  was  to  be  paid  as  in 
said  contract  set  forth  (that  is  to  say,  it  was 
to  be  paid  to  the  said  Steinfeld  regardless 
of  by  whom  the  sale  might  be  made,  and  re- 
gardless of  whether  at  the  time  of  the  sale 
the  said  plaintiff  should  be  indebted  to  the 
said  Steinfeld),  and  in  this  behalf  aver,  as 
aforesaid,  that  the  consideration  of  said  com- 
mission was  service  already  rendered  by  the 
said  Stdnfeld  in  an  endeavor  to  sell  and  dis- 
pose of  the  said  property,  and  of  further  ef- 
forts to  be  made  by  the  said  Steinfeld  to  sell 
and  dispose  of  said  properties,  and  which  ef- 
forts have  been  made  at  great  expense  of 
time  and  some  money  to  the  said  Steinfeld, 
and  that  said  commissions  were  to  be  paid  as 
compensation  for  said  services  so  rendered 
and  to  t>e  rendered,  and  that  said  commis- 
sion as  set  forth  In  said  contract  was  to  be 
paid  regardless  of  any  indebtedness  (that  is 
to  say,  that  said  commission  had  naught 
whatsoever  to  do  with  said  indebtedness  but 
was  entirely  Independent  thereof  and  was  for 
services  rendered  and  to  be  rendered  as 
aforesaid),  and  also  that  certain  clauses  In 
said  contract  of  July  2,  1910,  in  regard  to 
the  payment  of  said  commission  were  insert- 
ed therein  for  the  purposes  of  avoiding  any 
dlfficnltieB  that  ml|^t  ariae  In  the  collection 
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of  said  coDunission  and  as  to  whom  or  wbat 
persons  bad  actually  effected  the  same." 

With  respect  to  the  agreement  of  January 
19,  1911,  the  defendants  allege:  "Defendants 
allege  that  the  sole  and  only  consideration 
moving  to  the  said  Steinfeld  for  the  exten- 
sion of  time  on  the  obligations  of  said  plain- 
tiff to  said  Steinfeld,  and  the  agreement  to 
take  up  the  Indebtedness  of  said  Blaisdell  to 
said  Merchants'  National  Bank,  was  the  in- 
terest at  10  per  cent  per  annum  upon  said 
moneys,  and  that  the  only  true  consideration 
in  regard  to  the  transfer  of  said  15  per  cent 
of  said  stocks,  bonds,  and  said  lands  was  the 
aid,  services,  and  assistance  of  said  Stein- 
feld, sought  by  said  Blaisdell:  that  said 
Steinfeld  has  rendered  said  services;  and 
that  said  services  have  been  and  are  of  great 
value  unto  the  said  plaintiff  Blaisdell."  Al- 
so: "That  the  said  plaintiff,  voluntarily  and 
prior  to  the  execution  of  said  contract  of 
January,  1911,  asked  the  defendant  Stein- 
feld to  Join  In  his  enterprises  and  offered  to 
give  him  absolutely  15  per  cent  of  the  bonds 
of  said  Yuma  Electric  &  Water  Company,  be- 
ing $15,000  par  value  of  said  bonds,  and  $7,- 
500  of  the  bonds  of  the  said  Tuma  Oas  Com- 
pany and  150  shares  of  the  capital  stock  of 
the  said  Tuma  Electric  &  Water  Company,  and 
an  undivided  flfteen-hundredths  interest  In 
and  to  certain  lands  in  the  county  of  Yuma, 
and  being  the  lands  set  forth  and  described 
in  plaintiff's  complaint  herein;  the  said  plain- 
tiff requiring  the  said  defendant  Steinfeld, 
in  consideration  of  the  transfer  and  convey- 
ance of  said  property,  to  Interest  himself 
personally  in  plaintiff's  enterprises  and  to  as- 
sist in  the  improvements  and  betterment 
thereof.    •    •    •" 

The  plaintiff  alleges  that  the  value  of 
stock  and  bonds  was  $250,000  and  of  land 
was  $25,000.  Defendants  deny  such  value, 
but  admit  stock  and  bonds  were  of  a  value 
of  $125,000  and  land  $20,000. 

Defendants  ask  that  Albert  Steinfeld  be 
decreed  the  owner  of  $16,000  par  value  of 
bonds  of  the  Yuma  Electric  &  Water  Com- 
pany now  in  his  possession,  of  $8,000  par 
value  of  the  bonds  of  the  Yuma  Oas  Com- 
pany now  In  Ills  possession,  of  150  shares  of 
the  capital  stock  of  the  Yuma  Electric  &  Wa- 
ter Company  now  In  bis  possession  in  the 
name  of  the  defendant  Pauli,  and  flfteen- 
hundredths  interest  in  the  real  estate,  title 
to  which  is  In  Harold  Steinfeld  as  trustee  of 
Albert  Steinfeld;  that  it  be  decreed  that  Al- 
bert Steinfeld  shall  hold,  as  security  for  the 
payment  of  commission  earned  in  regard  to 
the  sale  of  real  estate,  $10,000  par  value  of 
the  bonds  of  the  Yuma  Electric  &  Water 
Company  now  In  his  possession  and  $4,000 
par  value  of  the  bonds  of  the  Yuma  Gas 
Company  now  In  his  possession,  all  as  pro- 
vided in  paragraphs  13  and  22,  contract 'of 
July  2,  1910. 

The  findings  of  fact,  in  brief,  were:  That 
plaintiff  and  defendant  Albert  Steinfeld  ex- 


ecuted the  contract  of  July  2,  1910;  that  it 
was  not  the  intent  or  purpose  of  either  plain- 
tiff or  defendant  that  defendant  should  re- 
ceive any  commission  or  compensation  by 
reason  of  any  sale  of  said  property  that  might 
be  effected  or  procured  without  the  serv- 
ices of  defendant,  but  that  defendant  should 
be  the  sole  Judge  as  to  whether  any  sale  that 
might  be  effected  was  as  a  matter  of  fact 
procured  by  the  defendant;  that  the  bonds 
assigned  to  defendant  in  said  contract  were 
given  by  plaintiff  as  security  for  any  com- 
mission to  which  defendant  might  become  en- 
titled under  said  contract;  that  defendant 
endeavored  to  sell  properties  under  the  terms 
of  contract  of  July  2,  1910,  and  that  no  sale 
had  been  effected  or  procured  by  him  at 
the  date  of  this  action ;  that  the  Yuma  Elec- 
tric &  Water  Company  did,  pursuant  to  the 
agreement  of  July  2,  1910,  appoint  defendant 
its  sole  and  exclusive  agent  for  the  sale  of 
its  properties  and  agreed  to  pay  10  per  cent 
commission,  and  that  said  contract  of  agency 
has  not  been  revoked  or  in  any  wise  canceled 
by  the  Yuma  Electric  &  Water  Company  and 
is  still  in  full  force  and  effect;  that  under 
said  contract  of  July  2,  1910,  defendant  was 
given  the  right  to  bold  plaintiff's  securities  to 
secure  the  payment  of  commissions  that 
might  be  earned  by  Steinfeld ;  that  said  con- 
tract for  commission  w-s  independent  of  and 
disconnected  with  the  contract  for  the  loan 
of  money  or  extension  of  time  of  payment  ot 
obligations,  and  that  the  sole  and  exclusive 
consideration  for  commissions  to  be  paid  de- 
fendant was  bis  services  to  be  pertoTiaei  In 
procuring  the  sale ;  that  the  loan  of  money 
or  extension  of  time  on  loans  was  no  part  of 
the  consideration  for  the  agreement  to  pay 
commissions;  that  said  commission  was  not 
a  bonus  for  a  loan  or  extension  of  time  of 
payment  but  was  a  commission  on  sale  of 
property,  payable  only  when  property  was 
sold,  and  then  only  in  the  event  that  defend- 
ant directly  or  indirectly  had  accomplished 
the  sale ;  that  the  contract  of  July  2,  1910, 
was  not  usurious,  nor  unconscionable,  nor  ex- 
tortionate. 

The  plaintiff  and  defendant  Albert  Stein- 
feld executed  the  contract  of  January  19, 
1911 ;  that  prior  thereto,  in  December,  1910, 
plaintiff  and  defendant  entered  into  a  ver- 
bal contract  by  the  terms  of  which  it  was 
provided  that  defendant  become  interested 
with  plaintiff  in  plaintiff's  enterprises  at 
Yuma,  and  that  said  plaintiff  freely,  and 
without  collusion,  duress,  or  compulsion  of 
any  kind,  and  for  such  consideration,  agreed 
to  give,  of  bis  own  voluntary  offer,  15  per 
cent  of  the  stock  and  bonds  of  the  Yuma 
Electric  &  Water  Company  and  IB  per  cent 
of  the  bonds  of  the  Yuma  Gas  Company  and 
15  per  cent  of  certain  lands  described  In 
complaint ;  that  on  or  about  said  date  plain- 
tiff borrowed  from  defendant  $7,600;  that 
the  real,  true,  and  only  consideration  for  the 
transfer  of  the  said  IB  per  cent  of  bonds, 
stock,  and  lands,  as  set  forth  in  wld  con- 
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tract  of  January  19,  1911,  was  the  serrlces 
of  defendant  to  be  rendered  plaintiff,  and 
tliat  the  consideration  therefor  was  not  the 
loaning  of  money  or  forbearance  on  money 
lent  or  extension  of  time;  that  defendant 
did  thereafter  render  the  service  agreed  on; 
tbat  there  was  no  usury  in  either  of  said 
contracts  of  July  2, 1910,  or  January  19, 1911, 
nor  Intent  on  the  part  of  plaintiff  to  pay,  nor 
on  the  part  of  defendant  to  receive,  any  In- 
terest In  excess  of  10  per  cent,  per  annum; 
and  that  said  contracts  were  fair  and  con- 
sdonable  and  equitable  and  for  the  mutual 
benefit  of  the  plaintiff  and  defendant,  and 
tbat  no  advantage  was  taken  of  the  plain- 
tiff by  defendant  in  the  procurement  of  ei- 
ther of  the  said  contracts,  and  that  such 
contracts  were  the  voluntary  acts  of  both 
plaintiff   and   defendant. 

Judgment  was  entered  for  defendants  as 
prayed,  except  tltat  It  was  provided  that 
plaintiff  could  apply  to  the  court  for  an  ad- 
jndlc-ation  that  a  reasonable  time  for  the 
sale  of  the  property  by  Stelnfeld,  as  provid- 
ed in  July  contract,  had  elapsed,  or  to  declare 
tbe  agency  for  said  sale  of  properties  at  an 
end,  and  should  the  court  be  satisfied  that  no 
sale  had  been  made,  or  that  agency  has  been 
terminated,  it  would  then  order  the  return 
at  said  $10,000  par  value  of  Yuma  Electric 
&  Water  Company  bonds  and  $4,000  par  val- 
ue of  Yuma  Gas  Company  bonds  to  Blaisdell. 

Other  and  additional  facts  are  set  forth  in 
the  opinion  of  the  court 

Sellm  M.  Franklin,  of  Tucson,  and  Frank 
C.  Hill  and  Geo.  S.  Hupp,  both  of  Los  An- 
geles, Gal.,  for  appellant.  Eugene  S.  Ives, 
Gerald  Jones,  and  S.  L.  KIngan,  all  of  Tuc- 
son, for  app^ees. 

ROSS,  J.  (after  stating  the  facts  as  above). 
[1]  Appellees,  by  a  motion  to  dismiss,  have 
attadced  the  sufficiency  of  tbe  appeal  bond. 
It  U  said  the  bond  recites  the  judgment  and 
order  denying  the  motion  for  a  new  trial, 
bat  Its  condition  is  merely  that  appellant  will 
pay  all  costs  that  might  accrue  on  the  "ap- 
peal," and  It  is  therefore  void. 

The  bond  recites  a  judgment  against  ap- 
pellant, a  motion  for  new  trial,  and  an  order 
oTermling  the  motion,  and  proceeds:  "And 
tbe  said  H.  W.  Blaisdell  did  then  and  there, 
and  on  said  day  in  open  court,  give  notice  of 
appeal  to  the  Supreme  Court  of  the  state  of 
Arizona  from  the  said  Judgment  and  from 
tbe  said  order  denying  his  motion  for  a  new 
trial  aforesaid;  and  whereas  the  clerk  of 
tald  superior  court  has  fixed  the  probable 
amount  of  tbe  costs  of  said  suit  of  both  the 
appellate  court  and  the  court  below  at  the 
ram  of  two  hundred  and  fifty  dollars  ($250,- 
W),  and  the  said  H.  W.  Blaisdell  desires  to 
perfect  bis  said  appeal  by  filing  a  bond  as 
leflulred  bylaw:  Now,  therefore,  if  the  said 
B.  W.  Blaisdell,  appellant,  the  principal  here- 
to, shall  prosecute  his  appeal  with  effect,  and 
''■sU  pay  all  costs  which  have  accrued  In 


the  court  below,  or  which  may  accrue  in  the 
appellate  court    •    •    •» 

It  will  be  observed  that  the  bond  recites 
but  one  notice  of  appeal,  and  that  notice  of 
appeal  was  from  the  Judgment  and  order  de- 
nying motion  for  new  trial.  The  bond  Is  as 
provided  by  paragraph  1506,  R.  S.  1901,  "con- 
ditioned that  such  appellant  •  •  •  shall 
prosecute  his  appeal  •  •  •  with  effect, 
and  shall  pay  all  costs  which  have  accrued 
in  the  court  below,  or  which  may  accrue  in 
the  appellate  court"  It  is  contended  by  ap- 
pellant that  according  to  paragraph  1493,  R. 
S.  1901,  which  provides  that  an  appeal  may 
be  taken  from  any  final  Judgment  and  from 
any  of  the  orders  mentioned  in  section  1214, 
there  is  but  one  appeal.  Whether  he  is  right 
in  this  contention  or  not  we  do  not  think 
necessary  to  decide,  as  we  are  satisfied  that 
there  is  but  one  appeal  in  this  case.  In 
Jurisdictions  where  the  appeal  from  the  Judg- 
ment and  order  refusing  a  new  trial  are 
treated  as  separate  appeals,  one  bond  con- 
ditioned as  tbe  bond  in  this  case  has  been 
held  sufficient  BeU  v.  Staacke,  150  Cal.  193. 
115  Pac  221;  Granger  v.  Robinson,  114  Cal. 
631,  46  Pac.  604;  Pirrie  v.  Moule,  33  Mont 
1,  81  Pac.  390. 

We  do  not  think  the  case  of  Dean  v.  Ter- 
ritory, 13  Ariz.  152,  108  Pac  476,  reUed  upon 
by  appellees,  is  in-  point  In  that  case  the 
bond  recited  three  separate  appeals  and  con- 
tained a  single  obligation. 

[2, 3]  Appellees  have  also  filed  a  motion  to 
strike  certain  of  appellant's  assignments  of 
error,  alleging  their  Insufficiency.  The  prac- 
tice of  striking  assignments  that  fail  to  con- 
form with  tbe  rules  of  the  court  or  with  law 
has  never  been  recognized  by  this  court  Ac- 
cording to  rule  8  of  the  rules  of  this  court 
(126  Pac.  xi),  "an  objection  to  the  ruling 
or  action  of  Oxe  court  below  will  be  deemed 
waived  in  this  court,  unless  it  has  been  as- 
signed Bs  error,  in  the  manner"  provided  by 
the  rules.  An  assignment  so  defective  as 
to  raise  no  question  for  this  court  to  decide 
is  as  if  no  assignment  bad  been  made  or  at- 
tempted to  be  made,  and  any  objection  to 
tbe  ruling  or  action  of  the  trial  court  thus 
made  "will  be  deemed  waived."  No  motion 
to  strike  is  necessary,  but  objection  may  be 
made  by  calling  the  attention  of  the  court  to 
the  defective  assignment 

The  appellant  makes  eight  assignments  of 
error,  three  of  which  are  unquestionably 
good,  and,  as  they  present  all  the  questions 
we  are  asked  to  pass  upon,  it  is  unnecessary 
for  us  to  refer  to  or  discuss  the  others.  The 
assignments  that  we  shall  consider  are: 

(1)  "That  the  findings  of  fact  do  not  sus- 
tain the  Judgment  in  this:  That,  as  the 
court  found  that  the  10  per  cent  commission 
was  only  to  be  paid  Stelnfeld  in  the  event 
he  himself  made  a  sale,  there  was  no  con- 
sideration whatsoever  for  this  agreement, 
Stelnfeld  not  having  made  any  sale;  and  as 
It  was  alleged  in  the  complaint,  and  admitted 
in  the  answer,  that  Blaisdell,  before  corn- 
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mendng  this  suit,  had  notified  Steinfeld  that 
he  rescinded  his  (Stelnfeld's)  right  to  sell, 
the  court  should  have  adjudged  and  decreed 
that  the  contract  of  July  2,  1910,  was  can- 
celed, and  should  have  ordered  Steinfeld  to 
return  to  Blalsdell  the  $10,000  of  Xunu  Elec- 
tric &  Water  Company  bonds  and  $4,000  of 
Yuma  gas  bonds  to  Blalsdell,  without  any 
terms  or  conditions  whatsoever.  The  court 
erred  In  rendering  its  Judgment  requiring 
Blalsdell  to  make  new  proof  of  rescission  of 
the  commission  agreement  and  in  fixing  terms 
as  set  forth  in  the  Judgment" 

(2)  "The  court  erred  In  not  finding,  from 
the  evidence,  that  the  contract  to  pay  Stein- 
feld a  commission  of  10  per  cent  upon  the 
sale  of  Blaisdell's  properties  was  nsurions 
and  void." 

(3)  "The  court  erred  In  not  finding,  from 
the  evidence,  that  the  consideration  to  Blals- 
dell for  the  15  per  cent  of  the  bonds,  stock, 
and  real  prop^ty  that  he  transferred  to 
Steinfeld,  was  a  usurious  consideration  and 
therefore  void,  and  further  erred  in  not  find- 
ing said  contract  unconscionable." 

H-1i  1.  Under  the  findings  as  well  as  the 
claim  of  right  to  hold  the  $10,000  par  value 
of  bonds  of  Tuma  Blectric  &  Water  Company 
and  $4,000  par  value  of  bonds  of  Yuma  Gas 
Company,  as  set  forth  in  defendants'  answer, 
the  appellant  was  entitled  to  a  Judgment  di- 
recting their  return  to  Um.  The  findings  are 
to  the  effect  that  Steinfeld  was  to  have  10 
per  cent  commission  only  In  case  he  affected 
a  sale  of  the  properties,  and  that  there  had 
been  no  sale.  That  Stelnfeld's  contract  of 
agency  to  sell  had  be«i  revoked  before  the 
institution  of  suit  was  admitted  in  tlie  an- 
swer. These  bonds  were  placed  with  Stein- 
feld to  secure  the  payment  of  the  10  per 
cent  commission  In  case  he  earned  the  com- 
mission, and  that  could  only  be  by  his  effect- 
ing a  sale  of  the  property. 

"Nothing  is  better  settled  In  the  law  than 
that  an  authority  to  sell  land,  when  not 
coupled  with  an  interest  may  be  revoked  at 
the  win  of  the  principal."  Kolb  v.  Bennett 
Land  Co.,  74  Miss.  567,  21  South.  233 ;  Jayne 
V.  Drake  (Miss.)  41  South.  372;  Simpson  v. 
Carson,  11  Or.  361,  8  Pac.  326;  John  L. 
Rowan  &  Co.  v.  HuU,  55  W.  Va.  335,  47  S.  B. 
92,  104  Am.  St  Rep.  998,  2  Ann.  Cas.  884. 
Any  unilateral  contract  of  agency,  whether 
it  be  to  sell  personalty  or  realty,  may  be  re- 
voked at  the  will  of  the  principal. 

Further,  defendants'  answer  precludes  their 
right  to  hold  said  bonds  as  security  for  a 
possible  future  sale.  The  answer  says: 
'TThat  the  consideration  of  said  commission 
was  service  already  rendered  by  said  Stein- 
feld in  his  endeavor  to  sell  and  dispose  of 
said  property,  and  of  further  efforts  to  be 
made  by  said  Steinfeld  to  sell  and  dispose  of 
said  properties,  and  which  efforts  have  been 
made  at  great  expense  of  time  and  money. 
•  •  •••  The  prayer  to  the  answer  Is: 
"That  it  be  decreed  that  Albert  Steinfeld 
shall  hold  as  security  for  the  payment  of 


commission  earned  In  regard  to  the  sale  of 
real  estate.  •  •  • "  The  answer  was 
drafted  on  the  theory  that  appellant  had  can- 
celed and  rescinded  Stelnfeld's  agency  and 
authority  further  to  act  in  th^  matter  of 
selling  the  properties  of  appellant  Nor  does 
the  fact  that  Steinfeld  had  been  appointed 
by  the  Yuma  Electric  &  Water  Company  its 
"sole  and  exclusive  agoit"  for  the  purpose 
of  selling  its  property,  with  the  agreement  on 
its  part  to  pay  him  10  per  cent  commission 
on  any  sale,  aid  the  Judgment,  for  the  rea- 
son that  such  agreement  was  outside  the  is- 
sues made  by  the  pleadings,  and  further  did 
not  pretend  to  pledge  appellant's  bonds  or 
any  other  bonds  or  property  as  security  tor 
commissions  he  might  earn  under  his  agree- 
ment with  the  company.  The  Judgment 
should  have  decreed  the  appellant  the  owner 
of  said  bonds,  free  from  any  claim  of  lieo, 
and  directed  their  return  to  the  appellant 

[I]  2.  This  assignment  makes  the  proposi- 
tion that  the  court  erred  In  not  finding  from 
the  evidence  that  the  contract  to  pay  Stein- 
feld a  commission  of  10  i>er  cent  upon  the 
sale  of  appellant's  properties  was  usurious 
and  void.  It  Is  the  contention  of  appellant 
that  by  the  terms  of  the  contract  of  July  2, 
1910,  itself,  and  the  nndlspated  evidence  in 
the  case,  the  only  oonsideratloii  to  appellant 
for  this  agreement  to  pay  appellee  Albert 
Steinfeld  a  commission  of  10  per  cent  when 
his  property  was  sold,  was  Stelnfeld's  agree- 
ment to  lend  him  $20,000  at  10  per  cent 
per  annum  for  six  months,  with  an  option 
to  extend  payment  for  one  year,  and  like 
extension  of  time  in  which  to  pay  the  ?2o,- 
000  and  interest  then  owing  Steinfeld.  That 
defendants'  answer  "avers  that  on  or  about 
the  2d  day  of  July,  1910,  and  at  the  time  of 
the  execution  of  said  contract  of  said  date, 
the  said  Blalsdell  was  indebted  to  the  said 
Stdnfeld  in  the  sum  of  $25,000.  That  at 
said  time  the  said  Steinfeld  extended  the 
time  of  payment  of  all  of  said  Indebtedness 
then  due  for  the  period  of  six  months,"  tak- 
ing notes  therefor  bearing  10  per  cent  in- 
terest payable  monthly.  This  statement  in 
the  answer  should  be  considered  in  connec- 
tion with  the  contract  which  mentions  "in- 
debtedness now  existing  and  the  money  now 
owing"  from  Blalsdell  to  Steinfeld. 

A  perusal  of  the  July  contract  will  con- 
vince any  one  that  the  writer  thereof  was 
determined,  at  the  expense  of  much  repeti- 
tion and  great  prolixity,  fully  and  clearly 
to  state  the  agreements  as  explained  and 
detailed  to  him.  There  is  no  suggestion  that 
the  contract  contains  any  stipulation,  term, 
or  obligation  not  Intended  or  fully  unde^ 
stood  and  agreed  to.  The  preamble  of  the 
contract  recites  appellant's  indebtedness  to 
Merchants'  National  Bank  and  appellee 
Steinfeld,  and  then  says:  "And,  whereas,  the 
said  Blalsdell  is  desirous  of  obtaining  as- 
sistance from  the  said  Steinfeld  to  pay  said 
indebtedness  unto  the  said  bank,  or  a  part 
thereof,  and  Is  further  desirous  of  securing 
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tbe  said  Stdnfeld  for  any  moneys  he  may 
DOW  advance  or  loan  for  said  purpose  and 
is  alao  decdroos  of  further  secnrlng  the  said 
StdnfUd  upon  the  indebtedness  now  existing 
and  tbe  mon^  now  owing,  as  well  as  the 
moneys  hereafter  to  be  owing  by  said  Blais- 
dell  onto  the  said  Steinfeld,  and  the  said 
Stelnfeld  is  willing  to  assist  the  said  Blais- 
dell  in  said  matters,  and  npon  tbe  terms 
and  conditions  hereinafter  set  forth:  Now, 
therefore,  in  consideration  of  the  sam  of 
one  dollar  (fLOO),  cash  •  *  *  and  of  the 
oovenants  and  conditions  hereinafter  con- 
tained, and  to  be  kept  and  performed."  The 
"terms,"  "conditions,"  and  "coTenants"  to  be 
kept  and  performed  then  follow  and  are  in 
short:  That  Steinfeld  would  pay  to  Mer^ 
chants  National  Bank  $20,000  for  BlaisdeU's 
credit  and  endeaTor  to  secure  from  bank  an 
extension  of  six  months  from  July  2,  1910, 
for  Blaisdell  to  pay  the  balance  owing  the 
bank.  Blaisdell  was  to  give  to  Steinfeld  his 
two  10  per  cent  $10,000  notes  secured  by 
^,000  par  Talne  bonds  of  Yuma  Electric  k 
Water  Company.  Steinfeld  at  bis  option 
could  pay  to  Merchants'  National  Bank  l>al- 
anoe  of  $20,000  wittiin  four  months,  in  which 
event  Blaisdell  was  to  execnte  his  note  to 
Stdnfeld  for  amount  bearing  10  per  cent 
and  secare  same  with  |50,000  par  value 
bonds  of  Yuma  Electric  &  Water  Company. 
As  farther  security  for  loans  and  forbear- 
ances, Blaisdell  was  to  assign  and  transfer 
all  eqnitiea  and  rights  of  his  in  any  stocks 
and  bonds  of  the  Yuma  Electric  &  Water  Com- 
pany and  Yuma  Oas  Company  and  execute  to 
Stdnfeld  a  mortgage  on  his  real  property 
tn  Yuma  county.  Then  follow  the  terms, 
prices,  and  conditions  under  which  Blaisdell 
may  sell  or  dispose  of  stocks,  bonds,  and  real 
estate.  Then  follows  the  "term,"  "condi- 
tion," or  "covenant"  in  regard  to  Steinfeld's 
commission,  which  "is  to  be  kept  and  per- 
formed," and  in  consideration  of  which  "the 
said  Steinfeld  is  willing  to  assist  the  said 
Blaisdell  in  said  matter" ;  that  is,  lend  him 
mon^  at  10  per  cent  npon  security  selected 
and  approved  by  him. 

The  stipulation  as  to  Steinfeld's  commis- 
sion is.  In  effect,  that  he  shall  have  a  com- 
mission of  10  i>er  cent  upon  tbe  amount  re- 
ceived for  the  properties  of  the  Yuma  Elec- 
tric &  Water  Company  and  the  real  estate 
regardless  of  who  shall  make  or  negotiate 
the  sale^  to  be  paid  at  time  of  sale,  and  to 
be  paid  regardless  of  any  Indebtedness  of 
Blaisdell  to  Steinfeld  and  however  remote 
the  sale  Is  made  from  July  2,  1910,  and  also 
that  sale  shall  be  made  through  Steinfeld. 
In  the  event  that  sale  Is  not  made  until 
after  Blaisdell  has  discharged  all  his  obli- 
gations to  Steinfeld,  then  Blaisdell  was  to 
leave  with  St^nfeld  sufBdent  securities  to 
secure  the  luiyment  of  said  commission  when 
the  sale  or  sales  shall  be  made. 

It  seems  to  us  that  the  contract  has  set 
forth  in  language  most  clear,  explicit  and 
eonrlDdof  that  the  so-called  commission  on 


sale  of  property  was  in  part  at  least  the 
moving  consideration  to  Steinfeld  to  lend 
Blaisdell  money  and  to  giant  extensions  of 
time  on  money  already  owing.  Under  the 
contract  .this  10  per  cent  was  not  for  services 
to  be  rendered  by  Steinfeld,  for  he  nowhere 
agreed  to  render  any  services  in  effecting  a 
sale  or  for  any  other  purpose.  His  obliga- 
tion was  discharged  by  lending  the  money 
and  granting  extension  of  tim&  BlaisdeU's 
obligation  was  "kept  and  performed"  on  his 
part  when  he  paid  all  that  he  owed,  principal 
and  interest  and  10  per  cent  "oommission" 
on  sale  price  of  his  property.  That  the  pay- 
ment of  the  principal  and  interest  was  con- 
sidered an  incomplete  discharge  of  his  "cove- 
nants" is  shown  by  tbe  provision  in  the  con- 
tract to  the  effect  that  if  the  property  was 
not  sold  before  the  satisfaction  of  his  obli- 
gations, then  and  in  that  evoit  security 
should  be  left  with  Steinfeld  for  commis- 
sions when  sale  was  made. 

Notwithstanding  the  clear  meaning  and 
Import  of  the  language  used  in  the  con- 
tract, deflning  Steinfeld's  right  to  10  per 
cent  commission,  in  his  answer  he  states 
that  the  consideration  for  said  commission 
was  services  already  rendered  and  serv- 
ices to  be  rendered  in  the  sale  and  disposi- 
tion of  the  property,  and  In  his  answer 
Insists  that  he  had  earned  his  oommission  hy 
such  services,  even  though  no  sale  of  the 
property  had  been  made  by  him  or  any  one 
else,  and  Insists  on  retaining  security  for 
commission  In  the  fbce  of  a  revocation  of  his 
authority  to  sell  the  property,  an  untenable 
position  under  the  law  as  we  have  hereto- 
fore shown,  but  indicating  that  be  not  only 
at  tbe  time  of  the  execution  of  the  contract 
of  July,  but  at  the  time  of  taking  issue  with 
plaintiff's  cause  of  action,  thought  himself 
entitled  by  the  terms  of  the  contract  to  the 
stipulated  commission.  On  March  4,  1012, 
Steinfeld  wrote  Blaisdell,  "If  you  finally  con- 
clude not  to  negotiate  a  sale  at  the  present 
time,  on  account  of  the  conditions  not  being 
opportune,  then  I  believe  you  ought  to  turn 
over  to  me  the  10  per  cent  Interest  In  all 
your  properties,  and  cancel  that  part  of 
your  contract  existing  between  us;"  and 
again  on  March  9, 1912,  In  reply  to  a  letter  of 
Blaisdell  in  which  tbe  latter  said,  "In  regard 
to  your  commission  of  10  per  cent  for  sell- 
ing the  property,  I  do  not  see  how  yon  can 
ask  for  that  until  you  have  made  a  sale," 
Steinfeld  said:  "With  reference  to  my  com- 
mission, I  sliall  expect  of  course  that  the 
contract  I  hold  with  you  and  your  company 
shall  be  lived  up  to  In  letter  and  spirit.  If 
you  will  remember,  the  object  of  making  this 
contract  was  to  make  a  sale,  whether  I 
made  It,  or  you,  or  anybody  else  made  it,  and 
that  in  such  an  event  I  was  to  receive  the 
commission  stipulated.  You  also  remember 
what  tbe  consideration  of  this  commission 
was,  of  my  extending  to  you  an  additional 
line  of  credit  and  extending  tbe  time  of  pay- 
ment of  the  remainder  of  the  obligation."    It 
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is  true  that  Stelnfeld  in  his  oral  testimony 
stated  that  he  did  not  expect  any  commission 
unless  be  was  instrumental  in  making  a  sale 
of  the  property,  a  position  so  at  variance 
with  his  answer  filed  in  the  case  and  with 
his  letters  above  quoted  as  not  to  be  recon- 
ciled. By  adopting  the  construction  placed 
upon  the  contract  by  appellee  Stelnfeld,  as 
contained  in  his  letters,  the  terms  of  the 
contract  are  upheld.  By  adopting  the  con- 
struction now  contended  for  by  appellees 
would  be  to  give  the  contract  a  meaning  not 
to  be  found  In  its  language,  but  contrary  and 
foreign  to  its  language.  The  plain,  clear,  and 
solemnly  written  and  executed  contract 
should  prevail  as  the  measure  of  the  rights 
of  the  contracting  parties.  The  contract  then 
between  appellee  Stelnfield  and  appellant 
Blaisdell  was  that  Stelnfeld  would  grant  to 
Blaisdell  an  extension  of  time  for  six  months, 
with  an  option  for  one  year,  on  the  $25,000 
that  Blaisdell  owed  Stelnfeld  on  July  2,  1910, 
and  lend  him  $20,000  more  for  like  time,  for 
which  Blaisdell  promised  and  agreed  to  pay 
10  per  cent.  Interest  per  annum  and  10  per 
cent,  on  the  sale  price  (estimated  at  $200,000 
to  $250,000)  of  property  pledged  as  security 
whenever  sold,  either  during  life  of  loan,  or 
afterwards,  and  regardless  by  whom  sold. 
It  is  clear  that  Blaisdell  here  agreed  to  pay 
more  than  12  per  cent,  per  annum  for  the  use 
of  the  $45,000.  It  remains  to  apply  the  law 
to  such  a  contract 

Section  1,  c.  84,  p.  22t,  Laws  of  1909,  pro- 
vides that  the  legal  rate  of  interest  in  Ail- 
Eona,  In  the  absence  of  an  agreement,  shall 
be  6  per  cent  per  annum,  but  that  parties 
may  agree  in  writing  to  a  difTerent  rate,  not 
to  exceed  12  per  cent,  per  annum.  Section 
2,  Id.,  is  that  "any  person  so  contracting 
for  a  greater  rate  of  interest  than  12  per 
cent  per  annum  shall  forfeit  all  Interest 
80  contracted  for  in  excess  of  such  12  per 
cent    •    •    ••• 

[I]  "In  deciding  whether  any  given  trans- 
action is  usurious  or  not,  the  courts  will  dis- 
regard the  form  which  It  may  take  and  look 
only  to  the  substance  of  the  transaction  in 
order  to  determine  whether  all  the  requisites 
of  usury  are  present  These  requisites  are: 
(1)  An  unlawful  intent;  (2)  the  subject-mat- 
ter must  be  money  or  money's  equivalent; 
(3)  a  loan  or  forbearance;  (4)  the  sum  loan- 
ed must  be  absolutely,  not  contingently,  re- 
payable; and  (5)  there  must  be  an  exaction 
for  the  use  of  the  loan  of  something  in  ex- 
cess of  what  iB  allowed  by  law.  If  all  these 
requisites  are  found  to  be  present,  the  trans- 
action will  be  condemned  as  usurious,  what- 
ever form  it  may  assume,  and  despite  any 
disguise  it  may  wear.  But,  if  any  one  of 
these  requisites  is  lacking,  the  transaction  is 
not  usurious,  although  it  may  bear  the  out- 
ward marks  of  usury."  39  Oyc.  918  and 
919. 

As  Lord  Mansfield  said  in  Floyer  v.  Ed- 
wards, Gowp.  112,  114,  98  Elng.  Reprint,  995: 
"Where  the  real  truth  is  a  loan  of  money, 


the  wit  of  man  cannot  find  a  shift  to  take 
it  out  of  the  statute." 

The  "unlawful  intent"  referred  to  Is  pre- 
sumed "from  the  mere  fact  of  intentionally 
doing  what  is  forbidden  by  statute.  It  U 
not  necessary  that  the  parties  shall  know 
that  in  so  doing  they  are  violating  the  law." 
39  Cyc.  920.  "When,  in  addition  to  legal 
interest,  the  lender  exacts  of  the  borrower, 
as  a  condition  of  the  loan,  or  forbearance,  an 
additional  sum,  the  loan  is  tainted  with  usu- 
ry, which  cannot  be  cloaked  by  calling  the 
illegal  exaction  'commission'  or  'bonus',  or 
by  any  other  euphemistic  name."  39  Cyc. 
971. 

In  Weaver  v.  Burnett,  110  Iowa,  567,  81 
N.  W.  771,  the  court  quotes  Chancellor  Wal- 
worth in  Colton  V.  Dunham,  2  Paige  (N.  T.) 
267,  as  follows:  "Whenever,  by  the  agree- 
ment of  the  parties,  a  premium  or  profit  be- 
yond the  legal  rate  of  interest,  for  a  loan 
or  advance  of  money,  is,  either  directly  or  in- 
directly, secured  to  the  lender,  it  is  a  viola- 
tion of  the  statute,  unless  the  loan  or  ad- 
vance is  attended  with  some  contingent  cir- 
cumstances by  which  the  principal  is  pat  in 
evident  hazard.  A  contingency  merely  nomi- 
nal, with  little  or  no  hazard  to  the  principal 
of  the  money  loaned  or  advanced,  cannot 
alter   the    legal    effect  of   the   transactioD. 

•  •  •  Where  there  la  a  negotiation  for 
a  loan  or  advance  of  money,  and  the  borrow- 
er agrees  to  return  the  amount  advanced  at 
all    events,    it   is   a    contract    of    lending; 

*  *  •  and  whatever  shape  or  disguise  the 
transaction  may  assume,  If  a  profit  beyond 
the  legal  rate  of  interest  is  intended  to  be 
made  out  of  the  necessities  or  improvidence 
of  the  borrower,  or  otherwise,  the  contract 
is  usurious."  See,  also,  the  following  cases: 
Scott  V.  Fabacher,  176  Fed.  229,  100  C.  0.  A. 
147 ;  Scott  V.  Uoyd,  9  Pet.  418,  460,  9  L.  Ed. 
178;  Buttrlck  v.  Harris,  1  Bias.  442,  Fed. 
Cas.  No.  2,266;  Inland  Trading  Co.  t.  Edge- 
combe, 57  Wash.  257,  106  Pac.  768. 

We  think  the  contract  of  July  2,  1910. 
itself,  and  the  evidence  at  the  trial,  con- 
clusively show  that  the  10  per  cent  of  sale 
price  of  property  provided  for  was  a  part 
of  the  consideration  for  loan  of  money  and 
forbearance  on  money ;  tha$  the  so-called  com- 
mission under  the  contract  was  to  be  paid 
at  all  events;  and  that  the  agreement  to 
pay  It  was  as  certain  as  the  promise  to  re- 
pay the  principal  indebtedness  with  interest, 
and  that  its  payment  under  the  contract  was 
not  contingent  upon  Steinfeid's  effecting  a 
sale  of  the  properties,  but  was  an  uncondi- 
tional promise  to  give  Stelnfeld  10  per  cent 
of  the  sale  price  of  property  whenever  sold 
by  Blaisdell  or  any  one  else.  It  follows  that 
the  court  erred  in  not  finding,  from  the  evi- 
dence, that  the  contract  to  pay  this  addition- 
al 10  per  cent  of  the  sale  price  of  property 
to  Stelnfeld  was  usurious  and  void. 

[II,  11]  3.  The  contract  of  January  19. 
1911,  it  is  charged,  by  the  next  assignment. 
Is  affected  with  the  same  infirmities  as  th^ 
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Jnly  contract  It  la  said  ttaat  the  court  erred 
In  not  finding  from  the  evidence  that  the  con- 
sideration for  the  transfer  of  15  per  cent 
of  the  bonds,  stock,  and  real  property  to 
Stelnfeld  was  a  usurious  consideration  and 
Toid,  and  further  in  not  finding  that  said 
eoatract  was  unconscionable. 

The  trial  court  found  that  appellant  In 
consideration  of  appellee  Albert  Steinfeld's 
becoming  "Interested  with  plaintiff  In  his 
(plaintiff's)  enterprise  at  Tnma,  Arte,"  "free- 
ly, and  without  collusion,  duress,  or  compul- 
sion of  any  kind,  and  for  such  consideration 
agreed  to  glre,  of  his  own  voluntary  offer," 
said  15  per  cent  of  bonds,  stock,  and  lands. 
"That  the  real,  true,  and  only  consideration 
for  the  transfer  of  said  15  per  cent  of  said 
bonds  and  stock  and  said  lands  *  *  • 
vas  the  services  of  said  defendant  to  be 
rendered  by  said  defendant  unto  the  plain- 
tiff, and  that  the  consideration  therefor  was 
not  the  loaning  of  money  or  the  forbearance 
on  money  lent  or  extension  of  time.  That 
the  said  defendant  did  thereafter  render  the 
serrices  agreed  on."  That  the  contract  of 
Jannary  19,  1911,  was  not  usurious.  This 
finding  supports  the  two  theories  set  forth 
in  appellees'  answer:  (1)  That  the  15  per 
cent  was  a  voluntary  gift  to  Stelnfeld  in 
order  to  have  him  become  identified  with 
appellant  in  his  Yuma  enterprises;  and 
(2)  that  tlie  15  per  cent  was  for  aid,  services, 
and  assistance  of  Stelnfeld  to  be  rendered 
appellant  It  Is  the  contention  of  appellant 
that  the  evidence  shows  that  the  only  consid- 
eration for  the  16  per  cent,  of  his  property 
was  the  lending  of  money  and  extension  of 
time  on  loans,  as  alleged  in  bis  complaint 
The  evidence  la  that  from  July,  1910,  to 
some  time  In  November,  1910,  both  appellant 
and  appeUee  Stelnfeld  were  trying  to  find  a 
buyer  for  the  Yuma  properties,  and  that 
they  bad  been  unsuccessful.  That  the  main 
reason  for  offering  the  property  for  sale  was 
to  enable  appellant  to  pay  off  his  indebted- 
ness to  Stelnfeld,  Merchants'  National  Bank, 
and  others,  in  all  amonntlng  to  about  $100,- 
000.  All  this  time  the  demands  on  the  Yuma 
plants  were  Increasing,  and  It  was  necessary 
that  they  be  enlarged  and  improved  to  meet 
the  demands.  Blalsdell  wanted  financial  as- 
sistance from  appellee  Stelnfeld.  These  facts 
are  gleaned  from  tbeir  letters  to  each  other. 
On  December  23, 1910,  appellant  went  to  Tuc- 
son for  the  purpose  of  borrowing  more  money 
from  Stelnfeld.  Both  testified  as  to  what 
each  said  on  this  occasion  and  as  to  their 
agreement  They  did  not  agree  as  to  what 
took  place,  but  Blalsdell  left  for  Los  Angeles 
with  the  understanding  that  Stelnfeld  would 
cause  their  agreemoit  to  be  reduced  to  writ- 
ing for  theiT  signatures.  Stelnfeld  alone 
famished  the  data  of  the  contract  to  the 
lawyer  who  wrote  two  Instruments  that  were 
satisfactory  to  Stelnfeld,  and  he  caused  them 
to  be  sent  to  Blalsdell.  One  of  these  instru- 
ments was  a  bill  of  sale  from  Blalsdell  to 


Stelnfeld  of  15  per  cent  of  the  stock  of  the 
Yuma  Electric  &  Water  Company  and  the 
Yoma  Gas  Company,  15  per  cent  of  Blals- 
dell's  bonds  of  said  corporations,  and  15 
per  cent  of  all  the  real  estate  owned  by 
Blalsdell  or  Blalsdell  and  his  wife  In  Yuma 
county,  Ariz.  This  bill  of  sale  recited  the 
consideration  for  the  transfer  as  follows: 
"That  whereas  the  party  of  the  second  part 
has  rendered  valuable  services  unto  the  party 
of  the  first  part  and  for  and  on  his  behalf, 
and  for  Ms  use  and  benefit;  and  whereas, 
the  party  of  the  first  part  has  received  other 
valuable  consideration  from  the  said  party  of 
the  second  part;  and  whereas,  the  party  of 
the  first  part  la  desirous  of  obtaining  the 
further  services  of  the  party  of  the  second 
part  in  and  about  certain  of  his  business  en- 
terprises." 

The  other  Instrument  that  Stelnfleld  caused 
to  be  drafted  as  covering  his  and  Blalsdell's 
oral  agreement  of  December  23d,  and  which 
was  sent  to  Blalsdell  at  the  same  time  that 
the  above  bill  of  sale  was  sent,  provided  for 
an  extension  of  time  for  two  years  from  Jan- 
uary 1,  1911,  for  the  payment  of  the  $46,000 
then  owing  Stelnfeld  by  Blalsdell  and  for  the 
loan  to  Blalsdell  of  $7,600.  In  fact  It  Is  In 
all  material  ways  the  same  Instrument  as 
the  one  dated  January  19,  1911,  found  in 
statement  of  case,  except  that  it  did  not 
provide  that  Stelnfeld  should  take  up  the 
$20,000  BlaisdeU  owed  the  Merchants'  Na- 
tional Bank,  as  does  the  contract  of  Jannary 
19tb. 

The  two  Instruments  sent  to  Blalsdell  were 
never  executed  for  the  reason  that  they  were 
not  satisfactory  to  BlaisdeU.  They  may  be 
taken,  however,  as  a  true  and  correct  refiex 
of  Steinfeld's  understanding  of  the  verbal 
agreement  between  them  on  December  23d, 
for  they  were  drawn  upon  data  furnished  the 
draftsman  by  him. 

The  preamble  to  the  bill  of  sale  sent  Blals- 
dell recites  the  consideration  for  the  15  per 
cent  of  appellant's  property  to  be  "valuable 
services"  already  rendered  and  "further  serv- 
ices" to  be  rendered  Blalsdell  "in  and  about 
certain  of  his  business  enterprises."  This 
recital  does  not  support  the  Idea  that  Blais- 
deU was  voluntarily  giving  this  property,  as 
was  found  by  the  court.  The  property  was  to 
be  turned  over  to  him  for  "scrvloos"  render- 
ed and  to  be  rendered.  The  attorney  who 
drew  these  instruments  knew  nothing  of  this 
transaction  until  he  was  told  of  it  by  Steln- 
feld, and  in  drawing  them  it  may  be  assumed 
that  he  followed  the  Instructions  of  Steln- 
feld. On  January  10,  1911,  Blalsdell  went  to 
Tucson  and  again  took  up  the  nuttter  of  their 
agreement  which  was  begun  on  December 
23d.  After  agreeing  between  themselves  as 
to  the  terms  of  their  contract,  they  went  to 
the  otflces  of  Mr.  S.  L.  Klngan,  an  attorney, 
for  the  purpose  of  having  him  reduce  it  to 
writing. 

We  wiU  use  Mr.  Steinfeld's  testimony  as 
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to  wbat  was  said  and  done  after  arriving  at 
Srir.  Klngan's  office:  "Mr.  Blalsdell  came  to 
Tucson.  He  did  not  execute  the  agreements 
which  I  had  maUed  to  him.  He  said  there 
was  an  objection  to  it  on  account  of  the 
provision  of  an  Indebtedness  which  whs 
provided  for  there,  and  we  discussed  the  mat- 
ter somewhat  This  was  in  the  store  in  my 
office.  And  he  also  stated  that  the  16  per 
cent  which  he  liad  agreed  to  give  me  was 
Intended  by  him  to  cover — to  cover  the 
amount  of  the  oonunlssion  contract  and  not 
as  a  separate  gift  of  the  bonds,  of  the  in- 
terest at  tliat  tim&  I  said  that  was  not  the 
understanding,  nor  was  It  the  agreement  be- 
cause the  contract  commission  contract,  liad 
no  bearing  whatsoever  on  this  and  was  not 
discussed  at  that  time  and  that  I  would  not 
accept  that  He  apparently  was  satisfied, 
said  that  he  did  not  understand  It  that  way, 
but  was  satisfied  to  go  ahead  with  It  and 
we  after — and  from  my  office  we  went  to  Mr. 
Klngan's  office  to  prepare  the  papers.  He 
came  up  here  for  that  purpose.  We  went  to 
Mr.  ECingan's  office  and  told  Mr.  Kingan  what 
we  had  agreed  to,  and  Mr.  Blalsdell  again 
said  that  he  thought  I  ought  to  cancel  the 
contract  of — commission  contract  which  I 
again  refused  to  do.  Then  Mr.  Blalsdell 
said,  'Well,  now,  will  you  obligate  yourself 
to  pay  that  other  $20,000  I  still  owe  the  Mer- 
chants' National  Bank  of  Los  Angeles?"  And 
after  thinking  the  matter  over  a  little  while, 
I  said :  'Yes,  I  vrtU ;  I  wlU  do  that*  After 
I  had  agreed  to  pay  this  debt  of  the  Mer- 
chants' National  Bank,  Mr.  Kingan  then  said, 
'Now,  it  seems  to  me  that  this  contract  that 
you,  gentlemen,  want  to  draw  up  here  might 
be  considered  usury.'  And  that  led  on  to 
the  matter  about  Mr.  Blalsdell  wanting^ 
suggested  (no,  I  think  I  suggested;  I  don't 
remember  who  suggested) — that  these  securi- 
ties which  I  was  holding  of  Mr.  Blaisdell's, 
consisting  of  a  lot,  those  that  are  enumerat- 
ed here  In  this  trial  here,  should  be  returned 
to  him,  to  which  I  agreed.  Up  to  that  time 
I  wish  to  state — up  to  that  time  we  had 
reached  Mr.  Klngan's  office,  no  mention 
whatsoever — ^no  Intimation  had  ever  been 
made  or  nothing  has  been  discussed  or  talked 
about  usury,  or  any  form  of  usury,  in  con- 
nection with  It  It  yma  a  perfectly  plain 
transaction  of  its  kind  at  that  time.  I  had 
no  Idea  that  there  was  any  usury  in  it  Mr. 
Kingan  first  suggested  the  usury.  I  asked 
Mr.  Kingan  why  it  was  usury,  and  he  said 
he  did  not  know  it  was  usury,  but  It  might 
be  considered  so.  And  then  I  suggested  that 
perhai>s  these  securities,  if  they  were  re- 
turned to  him,  asked  him  whether  that  would 
be  considered — ^would  modify  It  in  any  way; 
and  he  seemed  to  think  that  that  was  all 
right  That  was  all  that  was  said  In  that 
morning  conversation.  I  saw  Mr.  Blalsdell 
again  that  day.  In  the  afternoon,  in  Mr. 
Klngan's  office.  We  went  to  Mr.  Klngnu's 
office— that  was   rather  late  in  the  after- 


noon— ^to  see  whether  the  papers  were 
ready  and  to  execute  them.  Mr.  Kingan  has 
the  papers  prepared  and  Mr.  Kingan  again 
suggested  that  he  was  not  entirely  Batisfied 
with  the  contract;  that  It  was — that  it  might 
be  considered  usurious.  And  I  asked  him 
why.  And  he  says,  'Now,  you  are  returning 
these  papers,  which  there  seems  to  be  some 
— some  lack  of  consideration  here  for  tUs.' 
Then  I  said  to  him,  I  says,  'But  I  am  ren- 
dering services  here  for  this  16  per  cent 
which  Mr.  Blalsdell  is  giving  me.'  And  then 
Mr.  BlaiadeU  said,  'Yes,  Mr.  Stelnfeld  Is  to 
render  me  services;  he  has  become  identi- 
fied with  me ;  I  want  him  with  me,  associat- 
ed with  me,  and  for  that  I  am  giving  Urn 
this  15  per  cent'  Mr.  Kingan  said,  'Well, 
now,  if  that  is  so,  that  Is  difl^ent  here,  and 
I  wUl  reconstruct  this  contract'  Mr.  Blals- 
dell at  that  time  was  very  anxious  to  get 
away  on  that  day,  and  he  says,  'Well,  now,  I 
am  very  anxious' — asked  liim  how  long  it 
would  take  him  to  do  that  He  said  It  was 
late  In  the  afternoon,  and  he  couldn't  get 
through  with  that  in  time.  And  Mr.  Blaia- 
deU was  very  anxious  to  get  away,  and  he 
says,  'Well,  now,  Mr.  Stelnfeld  and  myself 
have  known  each  other  for  a  great  number 
of  years,  and  there  will  never  be  any  such 
question  raised,  If  there  Is  such  a  thing  to  be 
raised;  and  we  understand  each  other,  and 
this  is  the  understanding.'  And  Mr.  Kingan 
said,  'WeU,  now,  If  Mr.  Stelnfeld  Is  satisfted, 
we  can  always  prove  the  real  consideration 
In  this  matter.'  And  the  contract  waa  then 
executed  at  that  time  as  it  was  thai  prepar- 
ed. Q.  Well,  then,  state  what  was  the  con- 
sideration for  the  transfer  of  the  16  per  cent 
to  you?  A.  onie  services  which  I  was  to  ren- 
der Mr.  Blalsdell  then,  and  whldi  I  did 
render  him." 

Mr.  Klngan's  statement  as  to  wbat  was 
said  and  done  in  his  c^ce  is  as  foUows:  "Mr. 
Blalsdell  and  Mr.  Stelnfeld  came  to  my  office 
on  or  about  January  19,  1911,  In  the  morn- 
ing, I  should  Judge  about  9-.30.  They  came 
together.  I  was  requested  to  draw  a  con- 
tiact.  It  is  rather  difficult  for  me  to  state 
just  who  said  this  and  who  said  that  I  can 
simply  tell  you  what  took  place  there,  as 
near  as  I  can  remember  it  They  both  came 
into  the  office,  and  Mr.  Stelnfeld,  as  I  now 
rementber,  said  that  they  desired  a  contract 
He  and  Mr.  Blalsdell  desired  a  contract 
drawn ;  and  they  gave  me  the  data.  Let  me 
have  one  of  those  contracts,  please.  (Counsel 
hands  paper  to  witness.)  I  think  Mr.  Steln- 
feld gave  me  the  Information  which  I  am 
going  to  state:  *  •  •  Tlat  Mr.  Blalsdell 
owed  Mr.  Stelnfeld,  as  I  remembw  it  $45,000, 
of  which  $25,000  he  had  owed  him  from  the 
2d  of  July,  1010,  and  $20,000  for  money 
which  he  had  paid  the  Merchants'  National 
Bank  of  Los  Angeles,  under  the  contract  of 
July  2,  1910;  that  the  time  of  payment  of 
that  money  was  to  be  extended  until  the  1st 
day  of  Januar>-,  1913;    that  Mr.  Stdnfeld 
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n-as  to  loan  Mr.  Blalsdell  $7,500,  and  Mr. 
Blaisdell  was  to  advance  a  like  amonnt  and 
was  to  loan  the  total  sum  of  $15,000  to  the 
Yuma  Electric  &  Water  Company,  and  Mr. 
Blaisdell  mfi.de  certain  representations  about 
tlie  indebtetlnesa  of  the  company ;  and  that 
Mr.  Blaisdell  was  to  convey  to  Mr.  Stelnfeld 
15  per  cent,  of  the  amount  of  the  bonds  of  the 
Yoma  Electric  &  Water  Company,  16  per  cent 
of  the  gas  bonds,  and  15  per  cent,  of  the 
real  estate.  I  then  said  that  the  transactlQn 
strack  me  as  usurious ;  that  it  appeared  that 
Mr.  Stelnfeld  was  extending  time  of  payment 
of  certain  money,  loaning  him  other  money, 
and  getting  15  per  cent  of  this  property,  16 
per  cent  of  the  bonds,  and  15  per  cent  of 
the  stock,  and  16  per  cent  of  the  real  estate. 
I  said  I  didn't  think  a  contract  of  that  sort 
was  either — I  said  illegal,  or  some  such  term 
as  that  Mr.  Stelnfeld  then  said,  'What  is  the 
matter  with  it?'  Mr.  BUlsdell  and  Mr.  Stds- 
feld  were  both  there,  sitting  at  my  desk. 
'Well,'  I  said,  there  Is  no  consideration  for 
this  15  per  cent'  Mr.  Stdnfeld  then  said, 
Hr.  Blaisdell  wants  me  to  release,  or  I  will 
release  to  him,  certain  aecnrltles  of  Mr. 
Blaisdell's,  which  I  now  bold,  namdr,  $21,000 
note,  or  such  an  amount  of  the  Blaisdell 
Company,  indorsed  by  Mr.  Blaisdell,  and  that 
—and  other  securities.  If  I  release  those  to 
Mr.  Blaisdell,  will  that  be  a  good  considera- 
tion r  And  I  said,  'Yes.'  And  I  said,  'Send 
me  down  a  list  of  those  securities.'  Mr. 
BlalsdeU  and  Mr.  Stelnfeld  then  left  the  of- 
fice, and  In  a  little  while  Mr.  Stelnfeld  sent 
me  the  list  of  securities  which  is  released 
In  that  instrument  I  th«i  proceeded — Mr. 
BlalsdeU,  as  I  remember  it  told  me  that  he 
wanted  to  get  away  that  day.  I  then  pro- 
ceeded to  draw  these  contracts  which  bear 
the  date  of  January  19th.  As  soon  as  I 
thonght  about  the  matter,  I  saw  that  what  I 
had  stated  to  Mr.  Blaisdell  and  Mr.  Stelnfeld 
about  the  consideration  was  not  correct  and 
the  contract  still  appeared  to  be  usurious; 
and  I  think,  to  the  best  of  my  recollection, 
or  my  recollection  now  is,  that  It  is  because 
I  had  that  belief  that  I  drew  the  instruments 
separately.  I  divided,  of  my  own  volition, 
the  one  proposition  that  hottx  of  them  had 
given  me,  and  put  it  in  two  instruments — 
these  two  instruments  which  are  executed. 
I  did  that  of  my  own  volition,  and  I  did  that 
because  I  was  under  the  Impression  and  be- 
lief, after  I  thought  over  the  matter,  that  it 
appeared  to  me  to  be  a  usurious  contract 
I  drew  those  papers  in  the  form  that  they 
now  are — In  the  form  that  they  are  in  the 
pleadings.  After  I  drew  them  I  had  a  further 
Interview  with  Mr.  BlalsdeU,  or  Mr.  Stelnfeld. 
I  didn't  see  either  of  them  until  (it  must  have 
been  4  or  4:30  o'clock  in  the  afternoon)  Mr. 
Blaisdell  and  Mr.  Stelnfeld  came  In  together. 
They  came  in  together  in  my  bat^k  room,  and 
I  was  sitting  at  the  desk,  and  tney  sat  down. 
Ur.  Blaisdell  sat  in  a  <Aair  at  my  right 
iietween  the  desk  and  the  wall,  and  Mr.  Steln- 


feld sat  directly  In  front  of  me,  opposite  me, 
across  my  large  desk.  I  had  the  two  con- 
tracts before  me.  I  said  to  them,  'I  am 
still  not  satisfied  about  these  contracts.'  Mr. 
Stelnfeld  said,  'What  is  the  matter  with 
them?'  or  words  to  that  effect;  and  I  said, 
'Well,  they  strike  me  as  usurious.'  And  Mr. 
Stelnfeld  again  asked  why,  and  I  might  have 
mentioned — I  thing  I  did  say,  'Well,  there 
is  no  consideration  for  this  15  per  cent'  Mr, 
Stelnfeld  then  leaned  across  the  table  toward 
me  and  said,  'Oh,  but  I  am  to  render  services 
for  that  16  per  cent'  Mr.  Blaisdell,  sitting  at 
my  right  said,  'Yes,  Mr.  Stelnfeld  is  to  be- 
come identified  with  me  in  these  various  en- 
terprises.' He  used  the  words  'identified  with 
me  In  these  enterprises.'  And  I  said,  'Why 
didn't  you  tell  me  this  before?'  And  Mr. 
Stelnfeld  said,  'Oh,  I  don't  know;  I  don't 
know  why  I  didn't  tell  you;'  and  no  satis- 
factory answer  was  made.  And  I  said,  'Well, 
that  being  so,  my  doubts  are  removed.  This 
is  an  entirely  different  proposition,  and  I 
want  to  redraw  these  instruments,  to  set 
forth  the  real  situation.'  Mr.  BlalsdeU  then 
said,  'I  don't  want  to  stay  over  here  another 
day;  I  want  to  catch  this  evening's  train.' 
I  don't  know  where  he  said  he  was  going  to, 
but  I  think  to  Los  Angeles  or  Yuma.  He  said, 
'Mr.  Stelnfeld  and  I  are  old  friends;  we 
will  never  have  any  trouble  about  this  mat- 
ter.' And  I  said,  'All  right  EO  ahead  and 
sign  up  these  papers;'  and  the  papers  were 
then  signed.  *  *  •  Mr.  Blaisdell  request- 
ed Mr.  Stelnfeld  to  relinquish  the  10  per  cent 
commission  under  the  contract  of  July  2, 
1010,  for  the  sale  of  the  property.  Mr.  Steln- 
feld said,  'No,  I  won't  reUnqulsh  that  I 
liave  done  a  lot  of  work  in  regard  to  the  sale 
of  the  property.  I  have  n^otlations,'  as  I 
remember  now,  "pending.  I  think  I  have 
earned  that  commission,  and  I  wont  give  It 
up.'  Mr.  BlalsdeU  then  said,  'Well,  Mr. 
Stelnfeld,  will  you  absolutely  agree  to  take 
care  of  the  Merchants'  Bank,  the  $20,000 
that  is  stlU  due  the  bank?'  And  Mr.  Steln- 
feld said,  after  some  hesitation,  he  says, 
'Yes,  I  will  do  that;  I  will  agree  to  pay 
that  $20,000  absolutely  when  they  call  on  me.' 
I  overheard  that  •  •  •  There  wasn't 
anything  about  a  gift — ^niothlng  said  about  a 
gift  Mr.  Hupp.  What  I  testified  to  this 
morning  was  that  Mr.  BlalsdeU  asked  Mr. 
Stelnfeld  to  release  the  10  per  cent  commis- 
sion. *  *  *  I  did  not  understand  then 
that  Mr.  Blaisdell  was  making  a  present  of 
this  16  per  cent  for  the  purpose  of  securing 
Mr.  Steinfeld's  valuable  presence  loi  his  com- 
pany and  helping  him  out.  Mr.  Stelnfeld 
didn't  state  to  me  why  Mr.  BlalsdeU  was 
giving  this  15  per  cent  at  that  time.  I  can- 
not teU  you  what  had  been  agreed  upon  be- 
£v<e  tney  came  to  the  oCBce." 

It  seems  hardly  necessary  to  enter  upon  an 
analysis  of  the  above  testimony  for  the  pur- 
pose of  ascertaining  its  meaning.  The  wit- 
nesses purport  to  detaU  what  took  place  at 
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the  last  meeting  of  the  contracting  parties 
between  whom  negotiations  had  been  pend- 
ing from  December  23,  1910,  up  to  the  date 
of  conversation  January  19,  1911,  in  which 
the  subject-matter  of  the  transaction  was 
loan  of  money  and  extension  of  time  by 
Steinfeld  to  Blalsdell,  upon  Interest  and 
security,  and  the  transfei:  as  a  part  of  the 
same  transaction  by  Blalsdell  to  Steinfeld 
of  an  Interest  agreed  and  settled  in  this 
meeting  to  be  IS  per  cent  of  certain  property 
of  Blalsdell's.  Fart  of  the  consideration  of 
the  transaction  (the  loan  of  money  and  ex- 
tension of  time  by  Steinfeld  and  transfer  of 
property  by  Blalsdell)  was  that  Steinfeld 
would  obligate  himself  "to  pay  that  other 
$20,000"  that  Blalsdell  owed  the  Merchants' 
National  Banlc.  This  Steinfeld  agreed  to  do. 
Until  this  promise  was  included  in  the  con- 
tract, there  bad  been  no  meeting  of  the  minds 
of  the  contracting  parties.  Blalsdell  nntll 
then  had  been  Insisting  that  he  should  trans- 
fer to  Steinfeld  but  5  per  cent  of  his  prop- 
erty, which,  with  the  10  per  cent  of  the 
Ju^  contract,  would  make  the  15  per  cept ; 
Steinfeld  refusing  the  transfer  of  5  per  cent, 
and  insisting  that  the  16  per  cent  was  in  ad- 
dition to  and  independent  of  the  10  per  cent 
he  was  to  receive  under  the  July  contract. 
Blalsdell  made  it  a  condition  of  the  con- 
tract before  acceding  to  Steinfeld's  demand 
that  the  latter  would  agree  unconditionally 
to  take  up  the  balance  he  then  owed  the  Mer- 
chants' Bank,  $20,000.  Up  to  this  time 
there  were  only  negotiations.  Their  deal- 
ings became  a  binding  contract  when  their 
minds  came  together  In  harmonious  agree- 
ment That  Steinfeld's  agreement  to  take 
care  of  Blalsdell's  Indebtedness  to  the  bank 
entered  into  the  consideration  of  their  con- 
tract is  signiflcantly  emphasized  by  the  ab- 
sence of  any  mention  thereof  in  the  draft 
of  the  contract  that  Steinfeld  caused  to  be 
drawn  and  sent  to  Blalsdell  covering  their 
negotiations  at  their  first  meeting  of  Decem- 
ber 23,  1910.  This  Item  first  appears  in 
their  last  meeting  in  Mr.  Klngan's  office  Jan- 
uary 19,  1911,  and  is  specifically  set  forth 
in  the  contract  of  that  date  as  one  of  the 
"covenants  and  conditions"  thereof. 

The  two  instruments  of  January  19th  were 
not  two  contracts.  They  were  but  one  con- 
tract As  Mr.  Kingan  says:  "I  divided,  of  my 
own  volition,  the  one  proposition  that  both  of 
them  had  given  me."  Any  consideration  in 
either  was  a  consideration  for  the  other. 
They  must  stand  or  fall  together.  The  re- 
cited consideration  (the  releasing  to  Blals- 
dell of  certain  of  his  stocks  and  iMnds  and 
a  note  held  by  Steinfeld)  in  the  Instrument 
transferring  the  15  per  cent,  of  Blalsdell's 
property  was  not  relied  upon  in  the  court 
below,  nor  in  the  presentation  to  this  court, 
as  a  sufficient  or  any  consideration  for  such 
interest 

There  is  no  substantial  evidence  to  sup- 
port the  court's  finding  that  this  15  per  cent 
of  Blalsdell's  property  was  a  voluntary  gift. 
Kingan  says  he  beard  no  mention  of  its  be- 


ing a  gift  by  either  of  the  partlea  Tht 
value  of  the  15  per  cent  of  Blalsdell's  prop- 
erty was  $37,500,  and  5  per  cent  would  be 
$12,500.  We  submit  that  it  seems  to  us  a 
contradiction  in  human  nature  to  refuse  a  . 
free  will  offering  of  $12,500,  for  Steinfeld 
says,  "I  would  not  accept  that;"  and  It  like- 
wise imposes  on  our  experience  and  observa- 
tion to  believe  that  the  almoner,  upon  the  re- 
jection of  the  otter,  would  without  some 
valuable  consideration  or  impelling  motive 
yield  to  a  demand  of  three  times  the  offer. 
Steinfeld  himself  testified  that  it  was  not 
a  gift  Neither  is  the  finding  that  the  15 
per  cent  of  Blalsdell's  property  was  transfer- 
red to  Steinfeld  for  services  supported  by 
any  substantial  evidence. 

Steinfeld  probably  believed  he  was  stating 
the  truth  when  he  testified  that  the  consid- 
eration for  the  transfer  of  the  15  per  cent 
of  Blalsdell's  property  was  for  services  In- 
dependent of  loaning  money  and  extending 
the  time  of  payment  of  loans.  Bnt  this  was 
only  his  construction  of  the  contract  The 
facts  that  he  and  his  witness  Kingan  detail, 
and  other  evidences,  show  that  his  concla- 
slon  was  erroneous.  Where  a  transaction  in- 
volves many  propositions  dependent  upon 
each  other,  the  lay  mind  might  not  nnrea- 
sonably,  for  the  purpose  of  an  emergency 
such  as  exists  in  this  case,  undertake  to 
segregate  each  proposition  into  separate  con- 
tracts. However,  the  law  will  not  permit 
this.  The  "services,"  as  pleaded  in  the  an- 
swer and  as  testified  to  by  Steinfeld,  in  the 
broad  general  sense  in  wliich  it  was  used, 
would  cover  all  aid  or  assistance  one  might 
be  able  to  render  another.  It  might  mean  a 
thousand  things. 

On  his  cross-examination  Steinfeld  was 
asked  about  the  services  that  he  had  ren- 
dered to  Blalsdell  for  the  15  per  cent  of 
the  latter's  property  as  follows:  "Q.  Now, 
what  services  did  you  render  to  Mr.  Blals- 
dell in  consideration  of  that  15  per  cent 
during  the  balance  of  that  month  of  De- 
cember? A.  I  don't  remember.  Q.  Did  yon 
perform  any?  A.  Well,  I  can't  remember 
Just  what  all  happened  there.  Q.  Now,  what 
services  during  the  month  of  January,  1911, 
did  you  render  Mr.  Blalsdell  in  consideration 
of  that  15  per  cent?  A.  Well,  as  I  have 
said,  it  has  been  a  continuous  line  of  service; 
it  Is  continuous  work  that  I  have  given  him 
along  there.  Q.  Can  you  tell  me  anything 
that  you  did  during  the  month  of  January, 
1911?  A.  No,  I  can't  tell  you  anything  except 
in  a  general  way.  Q.  In  the  month  of  Feb- 
ruary? A.  These  letters  here,  these  would 
indicate  sometiiing  which  I  have  been  doing. 
Q.  What  did  you  do  outside  of  going  to 
Yuma  for  Blalsdell  in  consideration  of  that 
15  per  cent?"  To  the  latter  question  Mr. 
Ives  objected,  and  the  objection  was  sustain- 
ed by  the  court.  Afterwards  Steinfeld  did 
testify  that  he  met  a  number  of  people  In 
Tucson  and  tios  Angeles  and  discussed  with 
them  Blalsdell's  business  affairs.    The  tinw 
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be  gaye  to  Blalsddl's  bosiness  did  not  Inter- 
fere with  the  condactlng  of  his  own  busi- 
ness. He  made  one  trip  to  Yuma.  The  serv- 
ices rendered,  therefore,  were  negligible  and 
only  such  as  a  large  lender  would  naturally 
bestow  on  the  business  enterprises  of  the  bor- 
rower. 

In  discussing  the  evidence  in  the  case,  we 
bare  not  referred  to  Blalsdell's  version  of  the 
transaction  that  resulted  In  the  execution  of 
the  two  Instruments  of  January  19,  1911. 
While  his  testimony  supports  the  complaint 
and  Is  to  the  effect  that  Stelnfeld  exacted 
and  demanded  the  transfer  to  him  of  15  per 
cent  of  his  property,  before  making  the  loan 
and  granting  extension  of  time  and  agreeing 
to  take  up  the  $20,000  still  owing  the  Mer- 
cbants*  National  Bank,  we  feel  justified  in 
relying  upon  the  Instruments  executed,  and 
tbe  testimony  tn  behalf  of  appellees  in  arriv- 
ing at  the  concloslon  that  tbe  January  con- 
tract was  usurious  and  void. 

Under  the  January  contract  the  lender  was 
to  be  repaid  every  dollar  that  he  had  loaned 
or  should  advance,  together  with  10  per  cent 
per  annum  payable  monthly.  In  addition 
thereto  he  was  paid  or  given  as  a  bonus 
15  per  cent  of  certain  of  appellant's  prop- 
erty amounting  in  money  to  some  137,000. 
Tbe  12  per  cent,  allowed  by  law  was  ex- 
ceeded. As  heretofore  stated,  the  appellant 
had  repaid  to  appellee  Albert  Stelnfeld  all 
of  his  Indebtedness,  together  with  10  per 
cent,  interest  thereon  as  agreed,  before  bring- 
ing this  action. 

The  relief  asked  by  appellant  in  his  com- 
plaint under  the  agreements  of  July  2,  1910, 
and  January  19,  1911,  and  all  the  instru- 
ments made  and  executed  thereunder  con- 
cerning the  10  per  cent  commission  and  the 
15  per  cent  transfer  of  his  property  to 
Stdnfeld,  his  trustees  Harold  Stelnfeld  and 
F.  R.  Paull,  is  that  they  be  declared  null  and 
void;  that  his  stock  and  bonds  be  ordered 
returned  to  him,  or  their  value,  and  for  |2,- 
137.50,  being  the  amount  of  Interest  paid 
Stelnfeld  upon  the  bonds  held  by  him;  that 
defendant  Harold  Stelnfeld  be  ordered  to  re- 
deed  to  him  the  15  per  cent  of  lands ;  that 
F.  R.  Paul!  be  ordered  to  reassign  to  him  the 
150  shares  of  stock  of  the  Yuma  Electric  & 
Water  Company;  and  for  general  relief  and 
costs. 

The  judgment  of  the  trial  court  should 
have  been  that  Stelnfeld  return  to  appellant 
the  stocks  and  bonds  held  by  him  as  security 
for  claim  of  commission  under  the  July  con- 
tract, as  under  tbe  fticts  be  had  earned  no 
commission  and  was  entitled  to  no  commls- 
don  by  virtue  of  that  contract. 

[12]  It  is  well  settled  at  common  law  that 
where  usurious  Interest  has  been  paid  by  the 
borrower  to  the  lender,  as  was  done  under 
the  January  contract,  he  may  recover  the 
excess  over  the  rate  the  parties  are  author- 


ized by  law  to  contract  for.  In  such  case 
the  payments  are  not  deemed  voluntary,  nor 
is  the  debtor  regarded  as  being  in  pari  de- 
licto In  making  them.    39  Cyc.  1030. 

"Equitable  relief  Is  granted  against  usu- 
rious contracts,  whether  executory  or  exe- 
cuted, since  from  considerations  of  pubUc 
policy  the  two  parties  are  not  regarded  as 
standing  in  pari  delicto.  *  *  *  If  the 
contract  is  executory,  the  borrower  may  ob- 
tain the  remedy  of  a  surrender  and  cancella- 
tion of  the  securities  which  he  has  given  for 
the  usurious  loan.  If  the  contract  is  execut- 
ed, he  may  recover  back  the  usurious  amount 
paid  In  excess  of  the  sum  actually  borrowed, 
and  legal  interest  thereon.  •  •  *"  Pom- 
eroy's  Equity  Juris,  vol.  2  (3d  Ed.)  par.  937. 

Tbe  note  to  Baum  v.  Tboms,  65  Am.  St 
Rep.  368  (160  Ind.  378,  50  N.  E.  357),  reads 
as  follows;  "Payment  of  usurious  interest  is 
regarded  as  made  under  moral  duress  and  is 
therefore  excepted  from  the  operation  of  the 
ordinary  rule  that  voluntarily  pajrlng  an  il- 
legal claim  estops  the  payor  from  maintain- 
ing an  action  to  recover  sucb  payment  Note 
to  Bexar  Building,  etc.,  Ass'n  v.  Robinson,  22 
Am.  St  Rep.  41.  One  who  has  paid  more 
than  the  legal  rate  of  interest  may  recover 
tbe  excess  in  an  action  of  assumpsit  and  is 
not  limited  to  the  remedy  prescribed  by  the 
statute  to  prevent  usury.  But  to  entitle  the 
plaintiff  to  recover,  he  must  show  that  he 
has  done  all  that  equity  requires.  Wheaton 
V.  Hlbbard,  20  Johns.  [N.  Y.]  290,  11  Am. 
Dea  284 ;  Musselman  v.  McElhenny,  23  Ind. 
4,  85  Am.  Dec  445 ;  monographic  note  to 
Davis  V.  Qarr,  55  Am.  Dec.  399,  400.  Com- 
pare Ferguson  v.  Soden,  111  Mo.  208  [19  S. 
W.  727],  33  Am.  St  Rep.  612." 

[13]  Equity  will  cancel  deeds  and  incum- 
brances on  real  property  if  tainted  with 
usury  or  given  for  a  usurious  consideration. 
Davlsson  v.  Smith,  60  W.  Va.  413,  66  8.  E. 
466,  470;  Scott  v.  Fabacher,  176  Fed.  229, 
100  C.  C.  A.  147. 

The  trial  court  should  hare  given  Judg- 
ment to  appellant  for  a  retnm  of  all  proper- 
ty paid  over  or  given  to  Albert  Stelnfeld  un- 
der the  16  per  cent,  contract  of  January  19, 
1911,  and  directed  Harold  Stelnfeld  to  deed 
back  to  appellant  fifteen  hundredths  of  the 
lands  and  premises  deeded  to  him  as  trustee 
of  Albert  Stelnfeld  under  said  January  con- 
tract, and  ordered  F.  R.  Paul!  to  transfer  or 
reassign  the  150  shares  of  tbe  capital 
stock  of  the  Yuma  Electric  A  Water  Com- 
pany, and  given  appellant  Judgment  for  what- 
ever Interest  that  had  been  paid  Stelnfeld  on 
bonds  held  by  him. 

Judgment  is  reversed,  and  case  remanded, 
with  direction  to  enter  Judgment  for  appel- 
lant in  accordance  with  this  opinion. 

FRANKLIN,  0.  J.,  and  CUNNINGHAM,  J., 
concur. 
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IfUBDICA  T.  STATB. 
(Supreme  Gonrt  of  Wyoming.     Jan.  10,  1914.) 

1.  Judges    (|   51*)— Disqtjaupioation— Biab 
— Statutest-Constbuction. 

Comp.  St  1910,  §  6148,  pioTides  that,  when 
an  objection  in  a  criminal  case  is  made  to  the 
judge  for  bias  or  prejudice  under  section  6147, 
he  shall  call  in  one  of  the  other  district  judges 
of  the  state  to  try  the  action,  who  shall  try  or 
continue  the  cause  as  if  it  had  been  originally 
brought  before  him.  Held,  that  where,  in  a 
criminal  prosecution,  an  affidavit  of  prejudice  is 
filed  agamst  the  judge,  there  can  be  no  issue 
taken  thereon,  but  it  has  the  effect  ef  absolute- 
ly disqualifying  the  judge  to  proceed  in  the  case 
or  to  determine  any  further  question  touching 
or  affecting  the  trial. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  fg  224-231;   Dec  Dig.  |  61.*] 

2.  JUDOKS    (§   49*)— DlSQXTAUFICAnOIT— Am- 

DAVIT  OP  Pbejtjdice— "Tbial." 

The  word  "trial,"  as  used  in  Comp.  St 
1910,  i  6147,  providing  that  the  defendant  in  a 
criminal  action  may  make  affidavit  that  he  be- 
lieves be  cannot  receive  a  fair  trial  owing  to 
the  prejudice  of  the  jud^e,  in  which  case  section 
6148  requires  that  the  ]uage  shall  call  in  anoth- 
er judge  to  try  the  case,  etc.,  means  any  hearing 
wherein  any  controverted  question  of  law  or  fact 
is  presented  to  tile  court  for  determination. 

[Kd.  Xnte.— For  other  cases,  see  Judges,  Cent. 
Dig.  Si  187,  188;    Dec.  Dig.  i  49.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7095-7103,  7821.] 

3.  JuDOEB  (S  61*)— Dmqualhioation— Pbej- 
xiDicE— Charok  or  Verub. 

Where  an  affidavit  of  prejadioe  against  the 
jndge  before  whom  a  criminal  case  was  called 
for  trial  was  filed  and  called  to  his  attention  as 
authorized  by  Comp.  St  1910,  §{  5147,  5148,  the 
judge  was  disqualified  thereby  to  pass  on  a 
subsequent  motion  for  change  of  venue  because 
of  prejudice  of  the  inhabitants  of  the  county. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  iS  224-231;   Dec.  Dig.  |  61.*] 

4.  Gbihinai.  Law  (|  757*>— TbiaI/— Inbxbuo- 
TiOKS— Cbedibilitt  of  Witkksseb. 

Where  certain  detectives  testified  for  the 
state,  and  the  court  charged  tliat  the  jury  was 
at  liberty  to  treat  their  testimony  as  that  of  in- 
terested witnesses,  a  further  instruction  that  they 
ought  not  as  jurors  to  disbelieve  them  solely  be- 
cause they  were  employed  to  obtain  testimony 
for  the  prosecution,  but  should  give  their  tes- 
timony tne  same  consideration  as  any  other  tes- 
timony in  the  case,  giving  it  such  weight  as,  con- 
sidering its  nature,  their  opportunity  for  know- 
ing the  facts  of  which  they  testified,  their  ap- 
pearance and  demeanor  on  the  witness  stand, 
and  all  other  elements  going  to  affect  their  cred- 
ibility, etc.,  it  was  entitled  to  receive,  was  erro- 
neous as  interfering  with  the  right  of  the  jury 
to  determine  for  themselves  whether  interest  or 
bias  on  the  part  of  the  witnesses  had  been 
shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1772-1786;  Dec.  Dig.  | 
767.*1 

Error  to  District  Court,  Weston  County, 
David  H.  Craig,  Judge. 

Vincenzo  Murdlca  was  convicted  of  mur- 
der, and  he  brings  error.    Beversed. 

Bnterllne  &  La  FMcbe,  of  Sheridan,  tor 
plaintltr  in  error.  D.  A.  Preston,  Atty.  Gen., 
for  the  State. 


SCOTT,  C  3.  On  September  7,  1912,  an 
Information  was  filed  in  the  district  court  of 
Weston  county  charging  the  defendant  in  the 
language  of  the  statute  with  having  on  April 
30,  1912,  in  said  comity  and  state,  wiUfuUy, 
nSflawfully,  feloniously,  and  with  premeditat- 
ed malice  killed  and  murdered  one  John  Gra- 
chino,  and  to  this  information  the  plaintifl  in 
error,  defendant  there,  was  on  September  9, 
1912,  duly  arraigned  and  entered  bis  plea  of 
not  guilty.  On  the  day  following,  to  wit,  Sep- 
tember 10,  1912,  the  defendant  filed  his  mo- 
tion supported  by  his  affidavit  for  a  change 
of  judge  pursuant  to  the  provisions  of  sec- 
tion 5147,  Comp.  Stat  1910.  Upon  the  fiUng 
of  this  motion  the  court's  attention  was  call- 
ed to  the  same,  whereupon  the  court  an- 
nounced that  the  matter  would  be  taken  un- 
der advisement  On  the  same  day,  and  be- 
fore a  jury  Iiad  t>een  impaneled  in  said  cause 
(section  5152,  Id.),  the  defendant  also  filed 
in  the  office  of  the  derk  of  said  court  a  mo- 
tion for  a  cliange  of  venue  supported  by 
affidavit  under  the  provisions  of  said  section 
5147.  The  prosecuting  attorney  ffied  his 
affidavit  traversing  the  affidavit  of  the  de- 
fendant, and  on  the  same  day,  to  wit  Sep- 
tember 10,  1912,  the  defendant  requested  the 
court  to  call  some  other  judge  to  hear  and 
act  upon  the  motion  for  a  change  of  venue 
from  the  county  of  Weston.  The  bin  of  ex- 
ceptions recites:  "And  thereupon,  the  said 
cause  having  already  been  delayed  two  days 
beyond  the  date  set  for  the  trial  thereof,  and 
the  jury  having  in  the  meantime  been  kept 
in  waiting,  at  the  request  and  for  the  conven- 
ience of  the  defendant  to  allow  him  and  his 
counsel  time  to  prepare  and  present  thdr 
motion  for  a  change  of  veaue  from  the  coun- 
ty of  Weston,  the  court,  the  Honorable  0.  H. 
Parmelee,  judge,  presiding,  did  then  and  there 
refuse  and  decline  to  call  any  of  the  other 
district  judges  of  the  state  of  Wyoming  to 
hear  and  try  the  aforesaid  motion  of  the 
defendant  for  a  change  from  the  county  of 
Weston,  to  which  said  refusal  the  defendant 
at  the  time  by  his  counsel  excepted.  And 
the  court  did  thereupon,  through  the  Honor- 
able C.  H.  Parmelee,  judge,  presiding,  an- 
nounce that  it  would  then  and  at  that  time 
hear  the  defendant's  motion  for  a  change  of 
venue  from  the  county  of  Weston.  And  be  it 
further  remembered:  That  the  said  defend- 
ant by  and  through  his  counsel  did  then  and 
there  protest  and  object  against  a  hearing 
by  the  aforesaid  court  with  the  Honorable 
C.  H.  Parmelee,  judge,  presiding,  of  the  de- 
fendant's motion  for  a  change  of  venue  from 
Weston  county,  which  said  objection  and 
protest  were  then  and  there  overruled  by  the 
court,  and  the  defendant  by  his  counsel  then 
and  there  excepted.  Whereupon  the  said  de- 
fendant by  Gnterline  &  La  Fleiche,  Iiis  at- 
torneys, and  the  defendants  Toni  Aspoll,  by  i 
H.  P.  Ilsley,  his  attorney,  and  Paul  Mon- 
ette,  by  his  attorney,  A.  H.  Beach,  appeared 
and  jointly  entered  into  the  stipulation  in  re-      i 
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gard  to  the  testimony  to  be  taken  upon  said 
motion  for  a  change  of  venne  from  the 
count;  as  set  forth  herein."  The  conrt. 
Judge  Parmelee  presiding,  having  heard  the 
testimony  In  sapport  of  and  against  the  mo- 
tion, took  the  same  nnder  adrlsement  and  on 
September  11,  1912,  entered  Its  order  over- 
raling  said  motion,  and  on  September  14th 
following  entered  Its  order  calling  In  Judge 
Craig  of  the  Third  Jadldal  district  to  far- 
ther hear  and  try  the  case. 

The  qnestion  here  presented  is:  Was  Judge 
Fkrmelee  the  regularly  elected  and  presiding 
Judge  of  the  Fourth  Judicial  district  after 
the  filing  of  the  affidavit  alleging  bias  and 
prejudice  of  the  judge  and  asking  that  one 
of  tlie  other  district  judges  of  the  state  be 
called  in  to  try  the  case,  and,  his  attention 
haTing  been  called  thereto,  disqualified  to 
hear  and  determine  the  motion  for  a  change 
ot  renne?  There  is  no  objection  urged  as 
to  the  suflSdency  of  this  affidavit  nnder  sec- 
tion 5147,  supra.    That  section  is  as  follows: 

"Sec  5147.  The  defendant  in  a  criminal 
action  may  make  an  affidavit  stating  that  he 
beUeves  he  cannot  receive  a  fair  trial  ow- 
ing to  the  bias  or  prejudice  of  the  Judge  or 
tlie  excitement  or  prejudice  against  Iilm  in 
tbe  county;  the  prosecuting  attorney  may 
tbereupon  traverse  by  Ills  affidavit  the  al- 
legations of  defendant,  except  those  concern- 
ing the  bias  or  prejudice  of  the  Judge,  and  the 
court  or  Judge  shall  thereupon  set  down  the 
issue  so  presented  for  trial  before  him  at  a 
stated  time,  at  which  time  both  parties  shall 
present  tbelr  witnesses,  who  shall  be  ex- 
amined under  oath  orally,  and  it  It  ap- 
pears to  the  court  or  judge,  upon  such  hear- 
ing, that  the  trial  would  be  more  Impartial 
in  another  county,  the  application  shall  be 
granted." 

[1]  In  order  to  construe  this  section  upon 
the  facta  here  presented,  It  becomes  neces- 
sary to  consider  section  6148  as  to  the  effect 
of  an  objection  to  the  Judge  by  affidavit 
That  section  is  as  follows :  "Sea  614&  When 
the  objection  in  a  criminal  action  is  to  the 
Jndge,  he  shall  call  in  one  of  the  other  dis- 
trict judges  of  the  state  to  try  said  action, 
who  shall  try  or  continue  the  cause  as  If  it 
had  been  originally  brought  before  him." 

The  purpose  of  the  statute  is  to  give  the 
defendant  the  right  to  a  fair  trial  before  a 
Jodge  and  Jury  who  are  neither  biased  nor 
prejndiced.  The  mllng  upon  a  motion  for  a 
change  of  venue,  when  contested,  involves 
the  weighing  of  evidence  and  tbe  exercise  of 
a  legal  discretion,  and  under  the  statute  the 
filing  of  the  affidavit  for  a  change  of  judge 
alone  disquallfles  the  Judge  against  whom 
BDCh  affidavit  is  directed  from  presiding  at 
the  trial  by  reason  of  an  indisputable  pre- 
mmptlon  of  bias  or  prejudice  arising  from 
the  making  and  filing  of  such  affidavit  To 
permit  a  Judge  against  whom  objection  has 
been  properly  made  to  preside  at  the  hearing 
and  determine  a  disputed  motion  for  a 
change  of  venae  or  a  continuance  might  be 


tar  more  prejudicial  than  a  ruling  on  the 
admission  of  testimony  or  the  giving  of  an 
instruction.  It  is  true  that  the  statute  gives 
tbe  defendant  the  right  to  file  such  an  affi- 
davit, but  we  cannot  say  that  the  statute 
should  he  held  for  naught  because  the  right 
or  privilege  is  subject  to  abuse,  but,  if  it  be 
so,  then  the  remedy  la  with  the  Legislature 
and  not  with  the  courts.  It  will  be  observed 
that  by  section  5147,  upon  filing  an  affidavit 
objecting  to  the  judge,  no  traverse  to  such 
affidavit  is  permitted  to  be  filed.  In  other 
words,  no  issue  of  fact  is  or  can  be  permitted. 
No  legal  discretion  is  lodged  in  the  court  for 
the  filing  and  calling  the  court's  attention  to 
such  an  objection  of  record  disqualifies  the 
judge  80  objected  to  from  trying  the  case. 
It  is  suggested  that  the  statute  is  subject  to 
the  construction  that  the  judge  is  disqualified 
only  from  presiding  at  the  trial;  that  the 
trial  begins  after  the  Jury  is  sworn;  and  that 
the  dlaquallflcatlon  goes  to  the  trial  or  con- 
tinuance of  the  case  alone  and  not  to  prelim- 
inary matters  leading  up  to  tbe  trial.  We 
do  not  think  this  is  the  correct  rule,  for  the 
statute  must  be  given  a  liberal  construction, 
and  by  the  provisions  of  section  6207  tbe 
selection  and  ImpaneUng  of  the  jury  is  a 
part  of  the  trial,  and  by  the  provisions  of 
section  62SS,  after  the  jury  has  been  impan- 
eled and  sworn,  the  trial  shall  proceed  In  a 
certain  manner  as  therein  indicated. 

[2]  We  tlilnk  the  trial,  as  contemplated  in 
the  statute  onder  consideration,  begins  when 
any  controverted  question  of  law  or  fact  Is 
presented  to  the  court  for  determination. 
21  Eocy.  P.  &  P.  956.  The  distinction  be- 
tween what  constitutes  a  trial  and  Jeopardy 
should  be  clearly  borne  In  mind,  a  distinction 
too  well  known  and  understood  to  need  dis- 
cussion. For  the  purposes  of  review  at  least, 
whatever  ruling  is  made  by  the  trial  court 
In  a  criminal  case  proper  to  be  embraced  in 
the  bill  of  exceptions  and  of  which  the  de- 
fendant feels  himself  aggrieved  must  be  as- 
signed as  a  ground  in  the  motion  for  a  new 
trial  (section  6286,  Comp.  Stat  1910)  and  pre- 
served by  the  bill  of  exoeptlons  (section  6241, 
Id.).  One  of  the  grounds  for  a  new  trial  by 
section  6286  is:  '"Irregularity  In  the  proceed- 
ings of  the  court.  Jury  or  the  prosecuting  at- 
torney or  the  witnesses  for  the  state,  or  any 
order  of  the  court  or  abuse  of  discretion,  by 
which  the  defendant  was  prevented  from 
having  a  fair  triaL"  The  new  trial  thus 
sought  is  based  upon  errors  occurring  at  the 
former  trial  either  before  or  after  the  Jury 
is  called  to  try  the  case.  In  this  sense  we  do 
not  think,  the  strict  construction  of  the  stat- 
ute contended  for  by  the  state  is  applicable. 

[S]  Indeed,  the  theory  of  our  Criminal 
Code  is  fairness  to  the  accDsed,  and  if  the 
Judge  is  disqualified,  by  bias  or  prejudice, 
from  presiding  at  the  trial,  and  the  statute 
makes  him  so  upon  filing  the  statutory  affi- 
davit, be  is  equally  disqualified  from  further 
exerdsing  any  legal  discretion  touching  or 
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affectlns  defendant's  trial.  In  any  case 
where  misconduct  or  abuse  of  discretion  by 
the  trial  Judge  Is  shown  whereby  the  de- 
fendant was  pieyented  from  having  a  fair 
trial,  the  verdict  should  be  set  aside.  It 
would  thus  seem  'that  such  misconduct  or 
abuse  of  discretion  Is  not  limited  to  matters 
occurring  after  the  jury  Is  Impaneled  and 
sworn  but  applies  to  precedent  matters  as 
well,  and  such  matters  are  called  to  the 
trial  court's  attention  by  the  motion  for  a 
new  trial,  as  It  was  in  this  case.  It  was 
early  held  in  this  Jurisdiction  that  a  motion 
for  a  change  of  Judge  In  a  criminal  case 
upon  the  ground  of  prejudice  or  bias  of  the 
Judge  disqualifies  such  Judge  from  further 
presiding  in  the  trial  of  the  case.  Hamilton 
V.  Territory  of  Wyoming,  1  Wyo,  131.  In 
Huhn  T.  Qulnn,  128  Pac.  614,  \a  dvll  casei 
recently  decided  by  this  court,  It  was  held 
under  a  statute  no  more  mandatory  that  a 
motion  supported  by  the  statutory  affidavit 
disqualified  the  Judge  so  objected  to  from 
further  acting  in  the  case  other  than  to  call 
In  one  of  the  other  district  Judges  of  the 
state  to  preside  at  the  trlaL  Such  being  the 
construction  of  the  statute  which  has  long 
obtained  in  this  Jurisdiction,  we  feel  that 
this  court  is  bound  thereby.  In  Buchanan 
V.  State,  2  OkL  Cr.  R.  126,  101  Pac.  295,  the 
defendant  was  prosecuted  for  and  convicted 
of  the  crime  of  rape.  Before  the  case  was 
called  for  trial,  the  defendant  moved  for  a 
change  of  Judge,  supported  by  affidavit  in 
which  he  stated  in  the  language  of  the  stat- 
ute: "That  he  cannot  have  a  fair  and  im- 
partial trial  on  account  of  the  bias  and  preju- 
dice of  the  presiding  judge.  ♦  •  • "  The 
motion  was  overruled,  for  which  the  case 
was  reversed.  The  same  court  held  in  Dodd 
V.  State,  5  Okl.  Cr.  R.  613, 115  Pac.  632,  that : 
"When  a  trial  Judge  Is  disqualified  to  alt 
in  the  trial  of  a  cause,  he  cannot  make  a 
valid  order  appointing  a  special  county  attor- 
ney to  appear  and  prosecute  on  behalf  of 
the  state  upon  suggestion  of  the  disqualifica- 
tion of  the  regularly  elected  and  qualified 
attorney."  In  Sa];n  v.  State,  89  Ala.  66, 
8  South.  66,  it  was  held  that,  where  a  Judge 
was  disqualified  to  try  the  case  by  reason  of 
relationship  to  the  prosecutor,  it  was  erro- 
neous for  him  to  make  orders  setting  the  day 
for  trial,  determining  the  number  of  special 
Jurors  to  be  drawn  and  summoned  and  the 
manner  of  drawing  them.  We  dte  without 
further  comment,  in  support  of  our  construc- 
tion of  the  statute  here  Involved,  the  follow- 
ing cases,  viz. :  State  ex  rel.  Nolan  v.  Judge 
22d  Jud.  Dist,  39  La.  Ann.  994,  3  South.  91 ; 
Frevert  et  al.  v.  State,  19  Nev.  363,  11  Pac 
273;  Lincoln  v.  Territory,  8  Okl.  546,  58  Pac. 
730;  Gordan  et  al.  v.  Conor  et  al.,  6  Idaho, 
673,  61  Pac.  747;  State  v.  Kent,  4  N.  D.  577, 
62  N.  W.  631,  27  L.  R.  A.  686;  Cory  v.  Sil- 
cox,  5  Ind.  372;  Witter  v.  Taylor,  7  Ind. 
110;  Manley  v.  State,  S2  Ind.  215;  Erutz  v. 
Frifflth,  68  Ind.  444. 


Judge  Parmelee,  In   assuming  to  preside 
during  the  hearing  upon  the  motion  for  a 
change  of  venue  after  being  dIsquallBed  by 
reason  of  the  affidavit  directed  to  him,  neces- 
sarily   construed    the    statute    in   question. 
His  ruling  upon  that  question  was  stare  de- 
cisis in  that  court  and  res  adjudlcata  In  the 
case  until  reversed.    There  was  then  noth- 
ing for  the  defendant  to  waive,  and  the  an- 
nouncement by  him  thereafter,  and  within 
a  month  of  ttte  time  of  the  ruling  on  the 
motion   fdr  change  of  venue  that  he  was 
ready  for  trial  at  the  time  the  case  was 
called  by  the  court  (Judge  Craig  presiding), 
was  not  an  express  waiver  of  errors  which 
had  theretofore  occurred  and  to  which  ex- 
ception had  been  duly  taken.    In  Jones  v.  C. 
N.  W.  R.  Co.,  36  Iowa,  68,  it  was  held  where 
a  motion  for  a  change  of  venue  was  improp- 
erly overruled,  the  case  Gontinaed  and  tried 
at  a  subsequent  term,  that  the  error  was  not 
waived   by   going   to   trial.    That  decision 
was   followed   in   McCracken   v.   Webb,  36 
Iowa,  651,  where  the  change  was  erroneously 
granted  and  the  trial  had  taken  place  in  the 
court  to  which  the  cause  had  been  changed. 
In  Ferguson  v.  Davis  County,  61  Iowa,  220, 
224,  1  N.  W.  509.  after  the  change  of  venue 
had    been   granted,    the   parties   stipulated 
that  the  case  should  be  and  was  tried  on  a 
certain  named  day  and  after  verdict  a  mo- 
tion for  a  new  trial  was  made.    It  was  in- 
sisted that  by  reason  of  those  matters  the 
error  In  granting  the  change  was  waived. 
The  court  say:   "Neither  of  these  objections 
is  well  taken.    The  defendant  had  objected 
to  the  change,  been  Overruled  and  excepted. 
It  could  do  nothing  more,  and  clearly  waived 
nothing  by  stipulating  that  the  trial,  wblcb 
must  take  place  some  time,  should  be  bad 
on  a  named  day.    The  defendant  conld  not 
prevent  the  trial  from  taking  place.    In  the 
motion  for  a  new  trial  the  defendant  insist- 
ed that  the  court  had  erred  in  granting  the 
change,  and  for  this  reason.  If  no  other,  it 
waived  nothing.    It  was  the  last  and  only 
appeal  which  could .  be  made  to  the  court 
below."    Following  these  decisions,  and  we 
think  we  are  Justified  in  so  doing  from  the 
high  standing  of  the  court  from  which  they 
emlnated,  we  have  no  hesitancy  in  saying 
that  there  was  no  waiver  of  the  error  in  de- 
fendant  going   to    trial   before    the  court, 
Judge  Craig  presiding.    The  defendant  had 
objected  to  Judge  Parmelee  passing  on  the 
question  of  the  change  of  venue,  been  over- 
ruled and  excepted  thereto.    He  could  do 
nothing  more.    He  could  not  prevent  his  tri- 
al from  taking  place.    He  was  compelled  to 
submit  to  the  way  his  case  had  shaped  it- 
self, and,  if  there  was  error  to  his  prejudice, 
he  had  his  right  of  review.    It  Is  insisted 
that  the  error  was  not  prejudicial  because 
he  had  the  benefit  of  a  trial  before  an  un- 
prejudiced Jury.    It  was  so  urged  in  Fergu- 
son   v.    Davis    County,    supra.    The  court 
there  said:    "If  this  position  be  correct,  It 
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logically  follows  that  in  all  cases  when  the 
place  of  trial  is  erroneously  changed,  and 
there  Is  no  other  error  in  the  case,  that  it 
is  without  prejudice.  In  this  view  we  do 
not  concur.  If  the  trial  of  a  cause  is  Il- 
legally changed  or  refused,  prejudice  is  oon- 
dnsiTely  presumed,  because  an  illegal  act 
has  been  done."  In  the  case  before  us  we 
think,  as  the  statute  disqualifles  the  presid- 
ing Judge  upon  the  filing  of  the  required  af- 
fidavit. Ids  ruling  that  he  was  not  disquali- 
fied to  hear  and  determine  the  motion  for  a 
change  of  venue  and  liis  doing  so  were  er- 
roneous and  of  necessity  prejudidaL 

[4]  The  defendant  requested  and  the  court 
refused  to  instruct  the  jury  that  greater 
care  should  be  used  by  the  jury  in  relation 
to  the  testimony  of  persons  employed  to  find 
evidence  against  the  accused  than  in  other 
cases  because  of  the  natural  and  unavoidable 
tendency  and  bias  of  such  person  to  construe 
everything  as  evidence  against  the  accused 
and  disregard  everything  which  does  not 
tend  to°  support  their  preconceived  opinions 
of  the  matter  in  which  they  were  engaged. 
The  last  part  of  this  instruction  was  bad,  for 
It  Is  argumentative.  We  have  grave  doubts 
as  to  the  propriety  of  the  first  part  of  the  In- 
struction, as  it  Is  a  comment  on  the  weight 
of  the  evidence.  The  instruction  was  di- 
rected to  the  evidence  of  two  witnesses  for 
the  state,  who  were  compensated  at  the 
rate  of  |8  per  day  to  secrete  themselves  In 
the  jail  where  they  could  overbear  any  and 
all  conversation  between  the  defendant  and 
two  others  who  were  jointly  charged  with 
the  same  homicide.  The  court,  after  refus- 
ing to  give  the  instruction  so  requested, 
gave  on  its  own  motion  Instruction  No.  1, 
in  part  as  follows:  "*  *  *  Tou  are  at 
liberty  and  ought  to  treat  such  testimony 
in  the  light  of  testimony  given  by  interested 
witnesses  and  give  their  testimony  closer 
scrutiny  before  accepting  its  truth  than  if 
they  were  wholly  disinterested  vritnesses. 
*  *  * "  Assuming  that  tUs  instruction 
was  one  proper  to  give  on  the  tacts  of  the 
case  and  of  which  we  Imve  heretofore  ex- 
pressed our  doubts,  we  think  the  latter  part 
of  the  instruction  was  clearly  erroneous  and 
prejudicial.  TItat  part  of  the  instruction  Is 
as  follows,  vis.:  "Yet  you  ought  not  as  ju- 
rors disbelieve  sndi  witnesses  solely  and 
only  for  the  reason  that  they  were  employed 
to  obtain  testimony  for  the  prosecution, 
but  yon  should  give  their  testimony  the  same 
consideration  as  any  other  testimony  in  the 
case,  giving  it  such  weight  as,  considering 
tile  nature  of  the  same,  their  opportunity  for 
knowing  the  facts  of  which  they  testify, 
and  their  appearance  and  demeanor  upon 
the  witness  stand  and  all  other  elements 
which  go  to  th^r  credibility,  including  their 
interest  and  bias,  and  give  to  their  testi- 
mony such  weight  as  under  all  the  circum- 
stances the  same  la,  in  your  judgment,  en- 


titled to  reedve."  It  will  be  observed  that 
the  court  told  the  jury  that  in  weighing  the 
testimony  they  should  take  into  considera- 
tion the  interest  and  bias  of  the  witnew. 
The  jurors  were  the  sole  judges  of  the  cred- 
ibility of  the  witness,  and  it  was  for  them 
to  determine  whether  any  Interest  or  bias 
was  shown  by  the  evidence,  and,  if  so,  they 
could  take  Into  consideration  such  interest 
and  bias,  if  any,  in  weighing  the  testimony. 

Other  errors  are  assigned  upon  the  court* s 
refusal  to  give  inatructlans  at  the  request  of 
the  defendant  and  in  giving  some  of  the  in- 
structions  over  his  objection.  It  Is  also  con- 
tended that  the  evidence  la  insufficient  to 
support  the  verdict,  and  that  the  court  erred 
in  some  of  its  rulings  on  the  admissibility 
of  evidence.  We  do  not,  in  view  of  the  fact 
that  the  case  must  be  reversed  and  sent 
back  for  a  new  trial,  deem  it  proper  to  dis- 
cuss the  evidence,  nor  is  it  necessary  to  dis- 
cuss any  of  the  questions  other  than  as  here- 
inbefore referred  to.  The  judgment  will  be 
reversed. 

Reversed. 


BEIARD,  J.,  concurs, 
sit 


POTTB3B,  J.,  did  not 


ASPOIil  V.  STATE. 
(Supreme  Ooort  of  Wyoming.    Jan.  10,  1914.) 

J17DOK8  (I  61*>— Chawob  of  Judos— Affida- 
▼rr  OF  Pbkjudiob— Etfbct — Subbequknt 
Jurisdiction. 

Where  an  affidavit  of  prejudice  has  been 
filed  against  the  judge  before  whom  a  criminal 
case  is  called  for  trial,  be  is  thereby  diaqoaiified 
from  determining  any  further  question  of  law 
or  fact  in  the  case,  and  therefore  haa  no  juris- 
diction to  pass  on  a  subsequent  motion  for 
change  of  venue. 

[Ed.  Note.— For  other  cases,  see  Judgee,  Ont. 
Dig.  H  224-231;   Dec.  IMg.  f  61.*] 

Error  to  District  Court,  Weston  County; 
David  H.  Craig,  Judge. 

Tony  Aspoll  was  convicted  of  murder,  and 
he  brings  error.    Reversed. 

Harry  P.  Ilsley,  of  Sundance^  for  plaintiff 
in  error.  D.  A.  Preston,  Atty.  Gen.,  for  the 
State. 

SCOTT,  C.  J.  The  plaintiff  In  error,  de- 
fendant below,  was  jointly  charged  with  one 
Paul  Monette,  by  information  filed  in  the 
district  court  of  Weston  county,  on  Septem- 
ber 7,  1912,  of  having  on  April  30,  1912,  In 
said  county,  feloniously  and  with  premeditat- 
ed malice  killed  and  murdered  John  Oiach-- 
Ino.  He  was  duly  arraigned  in  open  court 
on  September  9th  following  and  entered  Ills 
plea  of  not  guilty.  On  the  last  above-men- 
tioned day  the  defendants  named  In  the  in- 
formation filed  a  joint  motion  supported  by 
affidavit  for  a  change  of  venue,  which  affida- 
vit was  traversed  by  an  affidavit  controvert- 
ing the  matters  and  things  therein  alleged. 


*Vor  etbw  cases  see  same  topic  and  secUoD  NUMBER  tn  Dec.  Dig.  A  Am.  Dig,  K<r-No.  BerlM  *  Rap'r  IndUM 
137  P.— 37 
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On  September  10th  following,  before  the  bear- 
ing on  the  motion  for  change  of  venue  had 
been  heard,  and  while  the  same  was  pending, 
the  defendants  filed  a  Joint  motion  for  a 
change  of  Judge  supported  by  affidavit  and 
In  open  court  called  the  presiding  Judge's  at- 
tention thereto.  The  court  took  the  motion 
for  a  change  of  Judge  under  advisement  and 
against  the  protest  of  the  defendants  pro- 
ceeded to  bear  and  determine  the  Issue  upon 
the  motion  for  a  change  of  venue,  and  the 
court  on  September  11th,  after  hearing  the 
evidence,  denied  the  motion.  On  September 
14th  following,  the  court  made  its  order 
setting  the  time  for  trial  on  October  4, 
1912,  before  the  district  court  of  Weston 
county,  with  Judge  Craig  presiding,  who  had 
been  called  in  to  preside  at  the  trial.  The 
defendant  Aspoli  was  tried  separately,  con- 
victed of  murder  in  the  first  degree,  sen- 
tenced to  suffer  the  extreme  penalty  of  the 
law,  and  brings  error. 

The  bill  of  exceptions  contains  none  of  the 
evidence  given  upon  the  trial  but  does  con- 
tain the  evidence  given  upon  the  hear- 
ing of  the  motion  for  a  change  of  venue.  The 
only  question  here  presented  Is:  Was  Judge 
Parmelee,  the  presiding  Judge  of  the  district 
embracing  with  other  counties  the  county  of 
Weston,  disqualified  from  further  sitting  or 
presiding  in  the  case  upon  the  filing  of  the 
statutory  affidavit  for  a  change  of  Judge? 
This  is  the  identical  question  discussed  and 
decided  in  the  opinion  in  Murdica  v.  State, 
187  Pac.  674,  this  day  filed,  in  which  we  an- 
swered this  question  in  the  affirmative^  It 
was  the  same  crime  charged  against  Murdica 
and  in  the  commission  of  which  Aspoli  was 
alleged  to  have  participated.  They  all  Joined 
in  the  hearing  for  a  change  of  venue  under 
like  conditions  and  circumstances,  and  the 
same  reasons  there  urged  for  a  new  trial 
are  presented  in  this  case,  and  the  conclusion 
there  reached  can  as  well  be  predicated  upon 
the  record  here. '  In  this  view  of  the  case 
it  I>ecomes  unnecessary  to  discuss  the  ques- 
tion, and  we  are  co'htent  to  rest  our  conclu- 
sion here  upon  the  reasons  set  forth  in  that 
opinion.  The  Judgment  will  be  reversed,  and 
the  case  remanded  for  a  new  triaL 

Reversed. 

BEARD,  J.,  concurs.  P07TE3R,  J^  being 
ill,  did  not  sit 


WOOD  et  al.  v.  SLOAN.  RIO  PUERCO  IR- 
RIGATION CO.  V.  JASTRO  (two  cases). 
CANAVAN  V.  CANAVAN. 

(Supreme  Court  of  New  Mexico.    Nov.  29, 
1913.) 

1.   APPEAt  AND  KRBOB  (J  399*)— WBIT  OF  EB- 

BOB— Constitution. 

Const  art.  6,  J  3,  providlnjr  that  the  Su- 
preme Court  shall  have  Jurisdiction  to  issue 
writs  of  error,  which  may  be  issued  by  the 
direction  of  the  court  or  any  justice  thereof, 
repealed  Laws  1907,  c.  B7,  §  3,   providing  for 


the  issuance  of  writs  of  error  by  the  derk  of 
the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2103,  2106,  2106;  Dec. 
Dig.  §  399.*]      ••    •»       '~' 

2.  Appkal   and    Ebbob   ({   399*)— Writs   or 

Ebbob— ISSnANCB— DlBECnON  OF  COUBT. 

Where  the  Supreme  Court,"  upon  state- 
hood, appointed  the  clerk  of  the  former  terri- 
torial court  to_  be  clerk  of  the  Supreme  Conrt 
and  allowed  him  to  continue  to  issue  writs  of 
error  as  had  been  the  practice  before  state- 
hood, writs  of  error  so  issued  with  the  knowl- 
edge and  acquiescence  of  the  Supreme  Court 
and  the  justices  thereof,  must  be  taken  to  be 
issued  at  their  direction,  within  Const  art  6, 
S  3,  providing  for  that  manner  of  issuing  writs 
of  error. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  2103,  2105,  2106;  Dec. 
Dig.  §309.«] 

Error  to  District  (k)urt,  Santa  F£  County ; 
Abbott,  Judge. 

Action  by  J.  B.  Wood  and  J.  A.  Davis,  co- 
partners as  the  Wood-Davis  Hardware  Com- 
pany, against  J.  H.  Sloan.  There  was  a 
Judgment  for  defendant,  and  plaintiffs  bring 
error.  On  motion  to  dismiss,  wlierenpon 
plaintiffs  filed  a  motion  to  enter  none  pro 
tunc  an  order  confirming  the  issuance  of  their 
writ  of  error.  Motion  to  dismiss  denied,  and 
order  of  allowance  entered  nunc  pro  tunc. 

See,  also,  131  Pac.  493. 

Wilson,  Bowman  ft  Dunlavy,  of  Santa  Vf, 
for  plaintiffs  in  error.  Renehan  &  Wright,  of 
Santa  V6,  for  defendant  In  error. 

PARKER,  J.  This  cause  is  here  on  writ  of 
error.  A  motion  was  filed  by  defoidant  in 
error  to  dismiss  the  writ  on  the  ground  that 
the  same  had  been  Issued  by  the  cierli  of  this 
court  without  the  direction  of  this  court  or 
a  Justice  thereof.  Thereupon  plaintiff  in 
error  filed  a  motion  to  enter  nunc  pro  tunc, 
as  of  the  date  of  the  issuance  of  the  writ  of 
error,  an  order  approving,  allowing,  and  con- 
firming its  issuance. 

[1]  In  Farmers'  Development  Go.  v. 
Rayado  Land  ft  Irrigation  Company,  134  Pac. 
216,  we  had  this  matter  before  us.  A  discus- 
sion and  decision  of  it  was  entirely  unneces- 
sary to  a  decision  of  that  case;  the  plaintiff 
in  error  having  failed  for  want  of  a  cost 
bond,  as  is  pointed  out  in  the  opinion.  For 
the  purpose  of  settling  the  practice,  however, 
we  did  discuss  this  matter  in  that  case,  and 
held  that  section  3  of  article  6  of  the  Consti- 
tution repealed,  pro  tanto,  section  3  of  chap- 
ter 67,  Laws  of  1907,  regulating  the  issuance 
of  writs  of  error.  This  holding  was  correct, 
and  we  do  not  desire  now  to  depart  from  it  in 
any  particular.  The  holding  was  that  such 
writs  must  be  issued  by  "direction  of  the 
court  or  any  Justice  thereof." 

[2]  The  further  question  Is  presetted  in 
this  case,  not  mentioned  or  argued  in  that 
case,  viz.:  What  amounts  to  a  "direction"  by 
the  court  or  any  Justice  thereof 7  It  is  to  be 
remembered  that  for  years,  under  the  ter- 
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ritorial  regime,  It  had  been  the  uniform 
practice,  provided  by  law,  for  the  clerk  to 
Issue  these  writs  upon  the  flUng  of  a  pnedpe 
for  the  same  by  the  Interested  parties.  Upon 
the  advent  of  statehood  and  the  formation 
of  this  court,  we  appointed  the  clerk  of  the 
former  territorial  court  to  be  the  clerk  of 
this  court  It  then  and  there  became  onr  du- 
ty to  Instruct  the  clerk  that  writs  of  error 
hereafter  could  be  Issued  only  by  "direction" 
of  the  court  or  a  Justice  thereof.  This  we 
failed  formally  to  do.  In  accordance  with 
his  former  custom  and  practice,  he  proceeded 
to  Issue  these  writs  when  applied  for,  and  we 
have  proceeded  to  hear  and  determine  caus- 
es in  large  numbers  brought  before  us  In  this 
maimer.  While  no  formal  orders  hare  been 
made  allowing  the  writs,  each  member  of  the 
court  has  had  personal  knowledge  of  this 
coarse  vt  conduct.  Each  member  has,  from 
thne  to  tlme^  been  actually  present  and 
known  personally  of  the  Issuance  of  some 
of  these  writs,  and  has  acquiesced  in  and 
consented  to  the  act,  as  well  as  to  the  gen- 
eral course  of  practice.  Under  such  dr- 
cnmstances,  we  hold  that  such  writs  have 
been  Issued  by  "direction"  of  the  court,  or  of 
some  Justice  thereof,  within  the  meaning  of 
the  Constitution.  To  hold  otherwise  is  to 
pat  form  above  substance,  to  convert  a  fail- 
ure of  duty  on  the  part  of  the  court  itself  in- 
to a  trap  for  the  unwary  litigant,  and  to  un- 
settle large  and  lmi)ortant  Interests  hereto- 
fore determined  by  the  court 

Of  course,  a  court  speaks  only  In  one  way, 
Tlz.,  through  its  orders  and  Judgments.  For 
the  sake  of  formality  and  regularity,  there- 
fore, an  order  will  be  altered,  allowing  the 
writ  of  error  In  this  case,  nunc  pro  tunc  as 
to  the  date  of  the  Issuance  of  the  same,  and 
the  motion  to  dismiss  the  writ  of  error  will 
be  denied ;  and  it  Is  so  ordered. 

Three  other  cases,  viz.,  Rio  Puerco  Ir- 
rigation Co.  V.  H.  A.  Jastro,  Nos.  1546  and 
1&47,  and  Stephen  Canavan  v.  Kate  Cana- 
van.  No.  1562,  are  in  the  same  condition, 
and  the  same  order  wiU  be  entered  In  each  of 
them. 

ROBERTS,  C.  3^  and  HAJNMA,  J.,  concur. 


BOSWELL   NURSERY   CO.   t.    MIELENZ. 
(Sapreme  Court  of  New  Mezioo.    Dec  17, 1913.) 

(SylUbiu  fty  iK«  Court.) 

1.  AppEAii   AND    Errok  (I   843*)— Abstract 

QuKsnoR— Retmw. 
An  abstract  question,  disconnected  with  the 
graating  of  relief  in  a  case,  and  the  determina- 
tion of  which  would  not  affect  the  result,  be- 
comes an  academic  question,  which  this  court 
will  not  consider. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  3331-3341;  Dec  Dig.  { 
843.»] 


2.  Sai.es   (f   346*)— ButAOH  of   ComBAcr— 

Measvbb  or  Dahaobs. 

In  the  case  of  a  breach  of  an  executory  con- 
tract for  the  sale  of  goods  by  vendee  before  title 
has  passed,  the  vendor,  as  a  general  rule,  can- 
not recover  on  the  contract  pnce,  but  his  right 
is  limited  to  an  action  for  damages. 

[Ed.  Note.— for  other  cases,  see  Sales,  Cent 
Dig.  H  956-861;   Dec  Dig.  f  34S.*] 

8.  Saixs    (I  384*)— Breach   of   Coktbaot— 

Measure  or  Dauaoks. 

Where  an  executory  contract  provides  for 
the  mar.ufacture  of  an  article  after  a  particular 
pattern  or  style,  so  that  it  would  be  useless,  or 
practically  useless,  to  any  one  except  the  person 
tor  whom  made,  or  in  the  case  of  trees  prepared 
for  planting,  upon  breach  by  the  vendee  before 
delivery,  the  measure  of  damages  is  the  whole 
contract  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1098-1107;  Dec  Dig.  i  384.*] 

Appeal  from  District  Court,  Chaves  Coun- 
ty; McCIure,  Judge. 

Action  by  the  Roswell  Nursery  Company 
against  Fred  Mlelenz.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

The  plaintiff  In  the  district  court  obtained 
a  Judgment  against  the  appellant  for  |119.- 
2S,  being  the  contract  price  of  certain  trees 
ordered  by  appellant  on  February  29,  1912, 
for  delivery  to  the  spring  of  that  year,  which 
order,  in  part,  defendant  attempted  to  coun- 
termand, before  delivery  had  been  made,  by 
a  letter  dated  March  20,  1912,  wherein  he 
said:  "Have  been  trying  hard  to  get  around 
to  the  tree  planting;  hard  luck  seems  to  be 
liittlng  our  work  all  the  way  through;  Just 
won't  be  able  to  put  in  the  one  ten-acre  block ; 
had  to  build  a  terraplane;  too  much  salt 
grass  In  It;  and  couldn't  get  enough  dirt, 
BO  It  won't  work.  Consequently  would  like 
to  cancel  that  part  of  the  order.  Think  will 
be  able  to  get  at  the  other  ten-acre  block 
next  week."  A  few  days  later — 1.  e.,  Mhrch 
26th — defendant  again  wrote  as  follows: 
"Friend  Johnson:  Tour  letter  received  re- 
garding trees.  What  I  want  Is  to  be  relieved 
of  the  order  for  the  10  acres,  as  Just  can't  get 
the  water  there  to  put  them  In;  as  to  heel- 
ing them  in,  wouldn't  think  of  that  for  one 
minute;  nor  would  I  haul  water.  Taking 
this  order  over  as  I  did,  and  what  have  done 
for  you  here,  seems  as  If  you  ought  to  be 
able  to  reciprocate  since  am  up  against  It 
Would  also  like  to  know  about  the  cotton- 
woods,  as.  If  get  in  the  10  acres,  will  want 
cottonwooids  around  them,  even  if  real  late, 
I  believe;  seems  as  If  they  ought  to  do  well 
if  set  out  as  late  as  April  15th;  would  want 
the  mountain  cottonwood  only.  Let  me  know 
about  your  experience  in  setting  them  out 
that  late.  It  will  cramp  me  to  get  out  the 
10  acres  by  that  time,  but  believe  the  apples 
are  all  right  that  late;  if  we  can  get  to- 
gether, would  want  the  trees  for  the  10  acres 
at  once,  and  will  heel  them  in  here;  that 
ought  to  set  them  t>ack  a  little,  and  believe, 
by  time  have  ground  In  shape  and  water  on 
it  that  they  will  do  good.  Yours  truly,  Fred 
Mielenz." 
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PlalntUPa  uncontradicted  testimony  Is  that 
upon  the  receipt  of  the  first  of  these  letters 
he  had  the  trees  In  the  heeling  gronnd  ready 
for  shipment;  that  170  trees,  included  In  the 
order,  he  had  purchased  from  another  nur- 
seryman, having  grown  the  rest  himself; 
and  that  the  trees  were  a  total  loss  If  he  did 
not  deliver  them.  The  shipment  was  made 
on  the  3d  or  4th  of  April,  and  was  rejected 
by  defendant,  and  after  remaining  In  the 
depot,  at  point  of  delivery,  for  two  or  three 
months,  was  burned  by  the  railroad  com- 
pany. 

At  the  conclusion  of  the  trial  the  court  an- 
nounced that  he  would  find  for  the  plalntUT. 
Whereupon  counsel  for  defendant  made  oral 
request  for  certain  findings,  relative  to  which 
the  transcript  reads  as  follows: 

"Finding  of  fact  requested  by  the  defend- 
ant: 

"Mr.  H.  M.  Dow:  (1)  Did  iSr.  Johnson,  as 
agent  of  the  Roswell  Nursery  Company  in 
this  case,  have  notice  or  receive  notice,  prior 
to  the  shipment  of  the  trees  in  question,  that 
the  defendant  didn't  wish  to  carry  out  his 
order? 

"(2)  Prior  to  the  shipment  in  question  did 
Mr.  Johnson,  as  agent  of  the  Roswell  Nur- 
sery Company,  regard  Mir.  Mlelenz  as  hav- 
ing countermanded  this  order. 

"The  Court:  I  will  give  yon  the  first  find- 
ing of  fact  Now,  the  second  finding  of  fact: 
Did  this  man  regard  Mr.  Mlelenz  as  having 
countermanded  the  order?  His  position  was 
he  had  no  right  to  countermand  it  I  find 
the  fact  that  this  man  notified  him  he  didn't 
want  the  trees  prior  to  the  shipment  An- 
swer to  first  finding,  TTea.' 

"Mr.  H.  M.  Dow:  I  will  ask  for  another 
finding,  to  make  It  more  specific:  Did  Mr. 
Johnson  Iiave  notice  from  the  defendant, 
prior  to  the  shipment  of  the  trees,  that  the 
defendant  didn't  want  the  trees  he  had  or- 
dered? 

"The  Court:  I  will  say  'Yea'  to  that" 

EL  M.  Dow,  of  Roswell,  and  R.  C.  Dow,  of 
Carlsbad,  for  appellant  R.  D.  Bowers,  of 
Roswell,  for  appellee. 

HANNA,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  question  presented  for 
our  consideration  is  that  the  judgment  Is  con- 
trary to  the  findings  of  fact  In  this  connec- 
tion appellee  urges  that  the  so-called  findings 
(tf  fact  are  not  the  findings  of  fact  contem- 
plated by  section  2990  of  the  Compiled  Laws 
of  1887,  because  not  In  writing,  or  requested 
In  writing,  or  signed  by  the  judge  and  filed 
with  the  clerk. 

In  view  of  our  conclusion  in  this  case  that 
the  findings  of  facts  are  not  contrary  to  the 
Judgment  rendered,  for  reasons  that  will  ai>- 
pear  in  this  opinion,  the  contention  of  appet- 
ite becomes  an  abstract  question,  discon- 
nected with  the  granting  of  relief  in  this 
esse,  and  the  determination  of  which  would 
not  afreet  the  result  arrived  at    2  Cyc.  533. 

The  appellant  asserts  that  the  judgment  is 


contrary  to  the  findings.  Our  view  behig 
that  the  order  In  question  could  not  be  conn- 
termanded,  as  an  abstract  proposition  of  law, 
for  which  reason  the  objection  of  appellant 
falls,  our  opinion  upon  the  subject  of  appel- 
lee's contention  with  respect  to  the  findings 
becomes  purely  an  academic  question,  wblcb 
we  decline  to  pass  upon. 

A  careful  examination  of  the  record  dis- 
closes that  the  trial  court  proceeded  upon  the 
theory  that  the  order,  upon  which  the  con- 
tract involved  in  this  case  was  based,  could 
not  be  countermanded  imder  the  circumstanc- 
es of  the  case.  Such  being  the  view  of  the 
trial  Judge,  his  findings  cannot  be  properly 
considered  to  be  contrary  to  the  judgment 
rendered  in  the  case. 

Tte  correctness  of  the  view  of  the  trial 
court  will  be  considered  under  the  next  prop- 
osition for  consideration,  viz.,  that  the  judg- 
ment is  contrary  to  law,  because  the  order 
sued  on  had  been  countermanded  before 
plaintiff  had  done  everything  required  by  the 
contract  We  cannot  see  that  there  had  been 
a  revoking  of  the  order,  previously  given, 
though  there  was  an  expressed  desire  to 
avoid  responsibility  for  half  the  order.  It 
also  appears  that,  before  defoidant  attempt- 
ed a  partial  countermand  of  Iiis  order,  be 
bad  been  advised  by  plaintiff  in  a  letter,  dat- 
ed March  13,  1912,  that  the  trees  were  ready 
for  shipment,  having  been  placed  in  the  heel- 
ing ground. 

[2, 3]  The  appellant  contends  that  in  the 
case  of  a  breach  of  an  executory  contract  for 
the  sale  of  goods,  before  delivery,  the  seller 
cannot  recover  on  the  contract  price,  but  his 
right  is  limited  to  an  action  for  damages. 

We  do  not  disagree  with  appellant's  conten- 
tion in  this  respect  and  that  the  principle  is 
supported  by  the  great  weight  of  authority 
is  clear.  (See  authorities  collected  in  case 
note  to  Acme  Food  Co.  v.  Older,  17  K  R. 
A.  [N.  S.]  808);  but  the  principle,  Uke  so 
many  others,  is  not  without  exception.  We 
find  that  the  principle  In  question  has  no  ap- 
plication to  a  case  where  one  had  contracted 
to  manufacture  articles  upon  order  according 
to  specifications  to  be  designated,  and  had 
purchased  all  the  necessary  material  and 
parts,  but  had  not  assembled  the  same. 
Gardner  v.  Deeds  &  Hlrslg,  116  Tenn.  128,  92 
8.  W.  518,  4  U  R.  A.  (N.  S.)  740,  7  Ann.  Caa. 
1172. 

The  necessity  and  reason  for  the  exception 
to  the  principle,  admitted  to  be  controlling  in 
the  case  of  executory  contracts  generally,  is 
well  stated  in  an  editorial  note  to  the  case 
last  dted,  in  the  following  language:  "And 
the  general  rule  can  have  no  application,  un- 
less it  appears  that  upon  breach  by  the  ven- 
dee, the  vendor  could  have  placed  the  com- 
modity on  the  market  and,  by  thus  dlqwslng 
of  it,  have  relieved  himself  from  the  conse- 
quences of  the  vendee's  default  If  the  arti- 
cle manufactured  is  made  after  a  particular 
pattern  or  style,  so  that  it  would  be  useless, 
or  practically  useless,  to  any  one  except  tha 
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person  for  whom  made,  It  woald  seem  as  if 
the  Tendor  sbould  be  entitled  to  recover  tbe 
whole  contract  price." 

The  reaBonlng  of  this  editorial  note  is  pe- 
enllarly  applicable  to  the  present  case.  The 
defendant  had  received  an  order  for  certain 
frnlt  trees  one  and  two  years  old,  and,  be- 
fore the  desire  of  plaintiff  to  change  or  modi- 
fy hts  order  was  received,  had  ordered  a  part 
of  the  trees  from  another  nurseryman,  and 
had  dng  np  other  trees  from  his  own  nursery, 
entting  the  same  back  and  patting  them  In 
the  heeling  ground  ready  for  shipment 

It  also  appears  that  undisputed  testimony, 
to  the  effect  that  inability  to  deliver  the  trees 
wonld  result  In  their  total  loss,  was  intro- 
doced.  Under  such  circumstances,  we  do  not 
think  the  general  principle  should  apply,  but, 
CD  the  other  hand,  that  the  case  falls  more 
fairly  within  the  exception  generally  invok- 
ed in  the  case  of  manufactured  articles. 

Finding  no  error  in  the  record,  tbe  judg- 
m«it  of  the  district  court  is  affirmed. 

ROBERTS,  C.  J.,  and  PARKER,  i.,  concur. 


HARRIS    ▼.    HARDWICK. 

(Supreme  Court  of  New  Mexico.    Dec.  2,  1913. 
Rehearing  Denied  Dec.  18,  1913.) 

(ByUabut  bn  the  Court.) 

1  Frauds,    Statutk   of  ({   133*)— Fokeclo- 
SUBS  —  Agbeemekt    Bxtwetn     Mobtgaoor 

AND   PuBCHASEBt-VaUDITT. 

A.  agreed  with  B.  that  he  would  procure  a 
mortgage  on  land  owned  b;  A.  to  be  foreclosed 
and  sold  on  execution.  B.  agreed  to  become  a 
parchaser  of  the  land  at  such  sale,  and  to  pay 
to  A.  the  difference  between  the  price  be  was 
required  to  i>ay  for  tbe  land  less  than  ^,500. 
The  contract  was  fully  performed,  and  B.  was 
placed  in  possession  of  the  land,  under  a  deed 
executed  to  him  under  such  foreclosure  proceed- 
ings. He  refused  to  pay  A.  tbe  agreed  differ- 
ence of  $925.  Held,  that  the  vendor  could  re- 
cover, the  stipulated  price. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
nte  ot.  Cent  Dig.  {{  293-298;  Dec  Dig.  I 
133.*] 

2.  Fbauds,   Statute  of  (§  133*)— Price  of 
Land  Oonveted— Right  of  Action. 

The  statute  of  frauds  is  no  bar  to  an  ac- 
tion for  the  price  of  land  actually  conveyed, 
where  the  deed  has  been  accepted  or  title  has 
otherwise  passed,  although  the  grantor  could 
not  have  been  compelled  to  convey,  or  tbe  gran- 
tee to  accept  a  deed,  because  the  contract  was 
oral. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  |S  293-298 ;  Dec.  Dig.  § 
133.*] 

Appeal  from  District  Court,  Eddy  County; 
McClure,  Judge. 

Action  by  W.  B.  Harris  against  B.  P. 
Hardwick.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

On  the  3d  day  of  April,  1908,  appellee  and 
appellant  entered  into  a  written  contract 
whereby  the  appellee  agreed  to  convey  by 
good  and  sufficient  warranty  deed  to  appel- 


lant certain  real  estate  In  Eddy  county,  N.  M. 
By  the  terms  of  the  contract,  appellant  was 
to  pay  appellee,  as  consideration  for  the 
real  estate,  tbe  sum  of  $3,000,  and  appellee 
was  to  furnish  the  appellant  an  abstract  of 
title,  showing  fee^lmple  title  in  appellee, 
witb  the  exception  of  a  certain  mortgage  in 
the  sum  of  $1,703.15,  and  interest  thereon 
from  the  28th  day  of  October,  1907,  at  the 
rate  of  10  per  cent  per  annum,  and  taxes  for 
tbe  last  half  of  the  year  1908,  which  sums 
were  to  be  paid  out  of  the  purchase  price 
or  assumed  by  appellant  On  tbe  day  of 
making  and  executing  said  contract,  appel- 
lant paid  to  appellee  the  sum  of  $300,  which 
sum,  however,  under  the  contract,  was  only 
required  to  be  dex)oslted  In  escrow.  The 
amount  ot  tbe  mortgage.  Interest,  and  taxes 
named  in  said  written  contract  amounted  to 
$2,225,  which  sum,  together  with  the  $300 
paid  to  appellee,  deducted  from  the  stipulated 
purchase  price  of  $3,500,  left  remaining  the 
sum  of  $925,  for  which  sum  appellee  re- 
covered Judgment  in  the  lower  court 

About  two  weeks  after  the  signing  of  the 
written  contract,  and  while  said  contract 
was  In  full  force  and  effect,  appellant  re- 
quested appellee  to  have  tbe  said  mort^iaga 
foreclosed,  stating  to  appellee,  as  bis  reasons 
therefor,  that  by  means  of  the  foreclosure  be, 
the  appellant,  could  and  would  acquire  a 
more  perfect  title,  or  a  title  that  he  would 
prefer  to  tbe  said  land,  and  appellant  agreed 
orally  with  appellee,  and  bound  himself  unto 
appellee,  not  only  to  carry  out  bis  contract 
of  purchase  for  tbe  land  aforesaid,  but  fur- 
ther agreed  that  he  (appellant)  would  pur- 
chase the  land  at  tbe  foreclosure  sale,  or 
would  cause  tbe  same  to  be  purchased  for 
bis  use  and  benefit,  and  would  thereby  pro- 
tect appellee  fully  In  tbe  transaction,  to 
tbe  end  that  appellee  would  receive,  and  ap- 
pellant would  i>ay  appellee,  the  amount  of  the 
balance  due  under  said  written  contract. 
Pursuant  to  tbe  understanding  and  agree- 
ment aforesaid,  appellee  requested  the  bolder 
of  said  mortgage  to  foreclose  the  same,  which 
was  done  because  of  such  request,  by  tbe 
bolder  thereof  In  September,  1908,  and  at 
the  sale  had  thereunder  the  land  was  pur- 
chased by  appellant,  through  bis  attorney 
and  agent,  for  the  amount  of  tbe  Judgment 
plus  $7.94.  At  the  sale  there  was  one  other 
bidder,  the  mortgagee,  who  bid  tbe  amount 
of  tbe  Judgment  Appellant  entered  into  pos- 
session of  tbe  land,  and  still  retains  such 


From  tbe  evidence  it  appears  that  there 
was  a  Judgment  lien  on  said  real  estate, 
inferior,  however,  to  tbe  mortgage  lien,  and 
it  was  because  of  this  Hen,  and  in  order  to 
free  the  land  therefrom,  that  apx)ellant  re- 
quested that  the  mortgage  be  foreclosed.  Ap- 
pellant upon  the  trial,  disputed  the  above 
facts,  and  denied  tbe  making  of  the  parol 
agreement;  but  as  the  court  rendered  Judg- 
ment for  appellee,  and  found  tbe  Issues  in 
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blB  tecroT,  tbe  above  must  be  accepted  as  the 
facts  In  tiie  case,  for  there  was  sufficient  evi- 
dence to  support  appellee's  theory  of  the  case. 
From  Judgment  rendered,  appellant  prose- 
cutes this  appeal. 

Gibbany  ft  Black,  of  Roswell,  for  appel- 
lant Osbom  &  Robinson,  of  Roswell,  for 
appellee. 

ROBERTS,  a  J.  (after  stating  fbe  facts 
as  above).  [It  2]  There  are  several  assign- 
ments of  eeioi  in  this  case  by  appellant,  all 
presenting,  however,  but  one  proposition 
worthy  of  consideration,  which  may  be 
stated  as  follows:  Under  tbe  statute  of 
frauds,  which  Is  in  force  in  this  state,  "no 
action  shall  be  brought  upon  any  contract  or 
sale  of  lands,  tenements  or  hereditaments,  or 
any  Interest  in  or  concerning  them,  or  upon 
any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  mak- 
ing thereof,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing, 
signed  by  the  party  to  be  charged  therewith, 
or  by  some  person  thereunto  by  him  law- 
fully authorized."  Appellant  here  urges  that 
a  recovery  in  this  case  is  precluded  by  the 
above  provision  of  the  statute,  because  the 
subsequent  modification  of  the  written  con- 
tract was  in  parol,  and  was,  therefore,  not 
enforceabla  If  appellee  was  seeking  to 
compel  appellant  to  carry  out  the  terms  of 
the  parol  agreement  to  become  a  purchaser 
at  the  foreclosure  sale,  the  statute  of  frauds 
could  probably  be  successfully  Invoked  as  a 
defense  to  the  action.  In  this  case,  how- 
ever, the  contract  was  fully  performed  by 
appellee,  and  likewise  by  appellant,  except 
the  payment  of  the  consideration.  Appellee 
caused  the  mortgage  to  be  foreclosed  and 
tbe  property  to  be  sold  as  he  agreed  to  do. 
Appellant  purchased  the  property  at  the  sale, 
and  took  possession  of  the  same,  which  he 
still  retains,  all  under  parol  contract  "The 
statute  is  no  bar  to  an  action  for  the  price  of 
land  actually  conveyed,  where  the  deed  has 
been  accepted  or  title  has  otherwise  passed, 
although  the  grantor  could  not  have  been 
compelled  to  convey,  or  the  grantee  to  accept 
a  deed,  because  the  contract  was  oral."  20 
Cyc  294,  and  case  cited. 

The  case  of  Arnold  v.  Stephenson,  79  Ind. 
126,  was  almost  identical  with  the  case  at 
bar.  There  a  Judgment  had  been  recovered 
against  A.  and  an  execution  levied  upon  his 
land.  Prior  to  the  sale  under  the  execution, 
B.  agreed  verbally  with  A.  to  buy  in  the  land 
at  the  sale  and  to  pay  att  a  mortgage  upon 
the  land  and  certain  other  charges,  and  to 
pay  to  A.  the  difTerence  between  the  amounts 
80  paid  and  the  stipulated  price  of  $6,000. 
B.  purchased  the  land  at  the  sale,  paid  only 
a  portion  of  the  debts  which  he  agreed  to 
assume,  and  refused  to  pay  A.  any  further 
money  under  the  agreement  B.  took  posses- 
sion under  the  sCerifTs  deed,  and  was  in 


possession  at  the  time  of  tbe  Institution  ot 
the  suit  To  a  complaint  reciting  tbe  above 
facts,  a  demurrer  was  interposed  and  sn«- 
talned.  Judge  Elliott  speaking  for  the  court, 
says:  "We  think  that  in  cases  of  tbe  class 
to  which  the  one  under  consideration  and 
■that  cited  belong,  it  should  be  held  that, 
where  the  purchaser  receives  a  sherifTs  deed, 
and  acquires  full  title  and  complete  posses- 
sion of  the  land,  be  cannot  escape  liability 
ui>on  the  ground  that  the  statute  of  frauds 
prohibits  the  enforcement  of  verbal  con- 
tracts for  the  sale  of  an  interest  In  land. 
We  accordingly  hold  that  where  the  agree- 
ment is  so  far  performed  that  the  purchaser 
acquires  a  perfect  title  and  full  possession  of 
the  property,  tbe  vendor  may  recover  tbe 
stipulated  price.  This  is  in  accordance 
with  the  rule  stated  by  Mr.  Browne:  'When 
so  much  of  a  contract  as  would  bring  it  with- 
in the  statute  of  frauds  has  been  executed, 
all  the  remaining  stipulations  become  valid 
and  enforceable,  and  the  parties  to  the  con- 
tract regain  ail  tbe  rights  of  action  they 
woqld  have  had  at  comm<Nk  law.'  Browne, 
Statute  of  Frauds,  |  117.  This  rule  secures 
Justice.  Appellee  obtained  a  title  by  tbe 
sheriff's  sale,  and  the  most  rigid  adherence 
to  tbe  requirements  of  the  statute  could 
have  given  him  nothing  more.  The  execu- 
tion of  the  contract  is  really  none  the  less 
complete  because  the  land  passed  by  the 
sheriff's  deed  instead  of  by  tbe  conveyance 
of  appellant  Schenck  v.  Sithoff,  75  Ind. 
485.  Appellee  has  secured  all  he  bargained 
for,  and  he  ought  to  pay  what  he  promised.'' 

It  is  so  well  settled  that  the  statute  of 
frauds  cannot  be  made  the  means  of  per- 
petrating a  fraud  that  authorities  need  not 
be  dted.  Appellee,  under  the  facts,  parted 
with  a  substantial  Interest  in  his  property 
upon  the  faith  of  appellant's  promises.  Ap- 
pellant received  all  that  he  asked  or  requir- 
ed under  the  contract  for  his  promise  and 
the  statute  cannot  be  Interpreted  to  enable 
him  to  receive  the  benefit  without  yielding 
the  agreed  consideration. 

Finding  no  available  error  In  the  record, 
the  Judgment  of  the  trial  court  is  affirmed ; 
and  it  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


EDWARDS  et  aL  v.  FITZHUGH. 

(Supreme  Court  of  New  Mexico.    Dee.  17, 

1913.) 

(SyUoiut  hv  (ft«  Court.) 

1.  MOBTOAOES   ({  567*)— FOBECIiOSDItB— RlQHT 

TO  Pboceeds. 

A.'s  property  was  sold  under  foreclosure 
judgment  to  satisfy  the  mortgages  of  B.  and  C. 
seuior  and  junior  mortgagees.  C.  at  the  sale 
bid  in  tbe  property  for  the  sum  of  the  mortKage 
debts,  interest  and  costs,  as  shown  by  the  judt;- 
ment  After  the  sale  B.  discovered  that  he  had 
been  overpaid.  Such  overpayment  was  caused 
by  an  erroneous  calculation  of  interest    B.  paid 
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the  ezoeas  Into  court  BtU  that,  «a  long  u  the 
judgment  remains  In  force,  the  Bam  paid  by  B. 
into  ooart  in  not  a  surplus  of  the  foreclosure 
■ale  remaining  after  the  mortgage  debts  were 
■atisfied,  and  as  such  the  property  of  A.  as 
mortgagor  and  owner  of  the  equity  of  redemp- 
tion. 

[Ed.  Note.— For  otiier  cases,  see  Mortgages, 
Cent  Dig.  H  163^1638;  Dec.  Dig.  i  667.*] 

2.  Appeal  and  Ebbob  (i  877*)— Ketibw— Pbb- 
BONB  Ekttcleo  to  Aixbob  Bbbob. 

Where  the  appellant  has  no  interest  in  a 

sum  of  money,  an  assignment  of  error  that  the 

trial  court  erred  in  its  dispomtion  of  such  sum 

will  not  be  considered  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  H  366(H3572;    Dec.  Dig.  f 

8T7.*J 

Appeal  from  District  Court,  Onrry  County; 
Iticbardson,  Judge. 

Action  by  X  B.  Edwards  and  others  against 
J.  8.  Fitzliogli  and  another.  From  the  judg- 
ment, the  defendant  named  appeals.  Af- 
firmed. 

In  this  action,  the  appellant,  Fltzhugh,  bad 
been  sued  on  two  mortgages,  of  wliich  one 
Bilckey  was  the  senior  and  the  Clovis  Na- 
tional Bank  the  Junior  mortgagee.  Judgment 
was  confessed  by  Fltzhugh,  and  a  sale  of  the 
property  conveyed  by  the  two  mortgages  was 
ordered  and  made.  .  The  Clovls  National 
Bank  became  the  purchaser  at  the  sale,  bid- 
ding what  appeared  by  the  Judgment  the  to- 
tal of  the  two  mortgage  debts,  interest,  costs, 
and  attorney  fees.  The  bank  paid  Brickey 
the  amount  due  him,  as  appeared  from  the 
Judgment  After  being  paid,  Brickey  discov- 
ered be  bad  been  overpaid  in  the  sum  of 
$772.78;  the  mistake  being  dne  to  an  erro- 
neous odculation  of  Interest  Being  willing 
to  refund  what  did  not  belong  to  him,  but 
in  a  manner  that  wonld  not  expose  him  to 
any  liability,  be  asked  to  be  permitted  to  pay 
tiie  sum  into  court  The  Clovis  National 
Bank  then  filed  its  motion  to  reopen  the  case, 
set  aside  and  correct  Brickey's  Judgment  cor- 
rect its  bid,  and,  if  necessary,  order  a  resale 
of  the  property  and  order  the  sum  In  court 
paid  to  it  Fltzhugh  opposed  this  motion, 
claiming  the  fund.  Upon  hearing  the  court 
found  that  the  bank  was  entitled  to  the 
money,  and  ordered  the  sum  paid  into  court 
and  held  for  the  further  order  of  the  court 
FItzbngh  appealSL 

Harry  I*  Fatten  and  H.  D.  Terrill,  both  of 
Clovis,  for  appellant  A.  W.  Hockenhull,  of 
Clovla,  for  appellees. 

ICBCHEM,  District  Judge  (after  stating 
the  facts  as  above).  [1]  The  appellant's  claim 
to  the  fund  is  put  upon  one  ground,  viz.,  that 
it  is  a  surplus  of  the  foreclosure  sale  remain- 
ing after  the  satisfaction  of  the  mortgage 
debts,  and  as  such  belongs  to  him  as  mortga- 
gor and  owner  of  the  equity  of  redemption. 
Although  the  appellee  asked  that  the  Judg- 
ment be  set  aside  and  corrected,  this  was  not 
done,    and    the   Judgment   remains   in    full 


force  and  effect   Tbe  Judgment  is  condaslve 

as  to  the  amount  of  the  mortgage  debts.  As 
far  as  the  record  shows,  the  property  was 
sold  for  less  than  tbe  amount  of  the  mort- 
gage debts,  interest  attorney's  fees,  and 
costs.  Therefore  there  is  no  surplus.  Such 
being  the  foundation  of  appellant's  claim  to 
tbe  fund  in  controversy,  the  court  did  not  err 
in  dmylng  It 

[2]  As  the  appellant  has  no  right  to  the 
ftind,  he  is  not  interested  in  its  disposal,  and 
for  that  reason  the  assignment  of  error  to 
the  finding  of  the  court  that  the  appellee  is 
entitled  to  the  fund  Is  not  considered. 

Tbe  Judgment  of  tbe  lower  court  is  af- 
firmed. 

ROBERTS,  a  J.,  and  PARKER,  J.,  concur. 


BVANTS  V.  TAYLOR. 
(Supreme  Court  of  New  Mexico.    Dec.  6,  lOlS.) 

(BvUahu$  hv  the  Court.) 

1.  Pbincipal  and  Sdbett  rt  118*)- Relbasi 

0»  SUBBTT— CONTBACT  OF  INFANT. 

The  surety  on  the  note  of  a  minor,  given  in 
payment  for  real  estate,  is  discharged  from  lia- 
bility thereon,  where  the  minor,  on  becoming  of 
age,  disaffirms  the  contract  and  restores  the 
property  purchased. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent   Dig.   {{  286-295;    Dec.   Dig.   { 

2.  iNFAiraa    (f    SI*)— DlBAFFIBkANCE    OF    COW- 

tbaci^Tewdkb  OF  Pbopebtt  Pubcbased. 
Where  an  infant  purchases  real  estate,  and 
upon  coming  of  age  disaffirms  the  sale,  he  must, 
in  order  to  make  tbe  disaffirmance  effectual,  re- 
store the  property,  if  he  has  title  to  it  to  his 
vendor;  and  in  such -case  the  duty  to  restore 
becomes  a  right  to  restore,  which  tbe  vendor 
may  not  defeat  by  refusing  to  take  back  the 
property. 

[E^d.  Note.— For  other  cases,  see  Infanta,  Cent 
Dig.  §{  41,  46,  60-«3 ;   Dec.  Dig.  {  31.*] 

S.  PlJIADINO    a  192*)— DBKUBBBB— DXITCTIVE 
AlXKOATION. 

A  defective  allegation  in  a  pleading  can 
only  be  raised  by  a  demurrer  distinctly  specify- 
ing the  defect  as  a  ground  of  objection.  Sub- 
section 36,  i  2685,  Comp.  Laws  1897. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  {{  408-427;   Dec.  Dig.  |  182.*] 

Appeal  from  District  Court  Eddy  County ; 
McClure,  Judge. 

Action  by  B.  S.  Bvants  against  A.  L.  Tay- 
lor. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

This  action  was  brought  by  S.  S.  Evants 
on  two  promissory  notes,  dated  October  26, 
1908,  executed  at  Hereford,  Tex.,  payable  to 
the  order  of  Evants,  and  signed  by  W.  O. 
and  A.  L.  Taylor,  in  tbe  order  named.  Each 
note  recites  that  it  is  given  as  part  payment 
on  a  certain  described  property  in  the  town 
of  Hereford,  Tex.;  a  vendor's  lien  being  re- 
tained to  secure  the  notes.  W.  O.  Taylor 
appeared  by  his  guardian  ad  litem,  J.  C. 
Davis,   and   answered  that  at  the   time  he 
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signed  the  notes  he  was  a  minor  about  thei 
age  of  18  years,  and  that  the  notes  were  giv- 
en In  consideration  of  a  deed  from  plaintiff 
to  him  for  the  real  estate  described  in  the 
notes,  which  deed  is  attached  to  and  made 
a  part  of  his  answer;  and  further  answer- 
ing he  says:  "This  defendant  specially  ten- 
ders back  to  plaintiff  a  deed  to  said  prop- 
erty, which  this  defendant  is  filing  in  this 
case  as  a  tender  to  plaintiff,  tendering  back 
to  plaintiff  all  that  was  received  on  account 
of  signing  said  notes.  And  this  defendant 
offers  to  do  all  things  which  the  court  may 
find  to  be  proper  and  Just  for  him  to  do  in 
order  to  effect  a  disaffirmance  of  the  notes 
and  seeming  obligation  aforesaid  with  Jus- 
tice and  fairness  to  the  plaintiff  In  conform- 
ity with  law." 

The  plaintiff  filed  a  reply,  denying  the  mat- 
ters alleged  in  the  answer,  except  as  to  the 
statement  that  defendant  had  signed  the 
notes.  Thereafter,  on  September  3,  1912,  W. 
O.  Taylor  filed  an  amended  answer,  contain- 
ing substantially  the  same  allegations,  with 
the  addition  that  he  alleges  he  arrived  at 
the  age  of  21  ^ears  on  July  5,  1912,  and 
"that  he  now  disaffirms  and  revokes  the  said 
contract  and  refuses  to  perform  the  condi- 
tions In  the  contracts  or  notes."  To  which 
answer  plaintiff  replied,  denying  all  the  facta 
so  alleged,  except  the  execution  of  the  notes. 
A.  L.  Taylor  by  his  answer  admitted  the  exe- 
cution of  the  notes,  that  he  signed  said  notes 
as  surety  for  W.  O.  Taylor,  and  that  the 
consideration  of  the  notes  was  the  convey- 
ance of  the  property  described  in  them  to 
W.  O.  Taylor,  who  was  at  the  time  an  in- 
fant; that  since  attaining  his  majority  he 
"disaffirms  and  revokes"  said  notes,  and  "has 
tendered  back  and  surrendered  back  to 
plaintiff  in  this  cause  the  lots  and  real  estate 
for  the  payment  of  which  the  two  notes  In 
question  were  given."  This  allegation  ap- 
pears in  A.  L.  Taylor's  second  and  third 
amended  answers.  The  appellee  demurred 
to  the  second  amended  answer,  on  the  ground 
that  it  stated  no  defense  in  law,  which  de- 
murrer was  sustained,  and  appellant  on  Jan- 
uary 17,  1913,  filed  his  third  amended  an- 
swer, which  was  stricken  from  the  files  on 
the  motion  of  appellee  because  it  contained 
no  facts  not  formerly  pleaded  and  held  in- 
sufficient, to  which  ruling  of  the  court  ap- 
pellant excepted  and  refused  further  to  plead, 
and  Judgment  was  entered  against  him  as 
prayed  in  the  complaint 

J.  B.  Atkeson,  of  Artesla,  for  appellant 
J.  H.  Jackson,  of  Artesla,  for  appellee. 

MECHEM,  District  Judge  (after  stating  the 
facts  as  above).  [1]  The  question  presented 
is:  Will  a  surety  on  a  note  sued  on  by  the 
original  payee,  given  by  an  Infant  for  the 
purchase  price  of  real  estate  conveyed  by 
the  payee  of  the  note  to  the  Infant  be  dis- 
charged from  liability,  where  the  principal 
on  coming  of  age  disaffirms  the  deed  con- 


veying the  real  estate  and  tenders  back  a 
deed  to  the  payee?  If  the  late  infant  on 
arriving  at  his  majority  may  disaffirm  the 
deed,  and  if  such  disaffirmance  renders  It 
void  ah  initio,  propoidtions  not  questioned, 
and  If  the  deed  tendered  vests  the  payee  in 
all  that  he  ever  parted  with  in  considera- 
tion of  the  note,  which  It  does  as  far  as  th» 
record  in  this  case  discloses,  then  the  con- 
sideration of  the  note  is  wiped  ont  or  ex- 
tinguished. The  defense  is  failure  of  consid- 
eration, which  is  good  as  between  the  orig- 
inal parties  to  the  note.  Section  28,  a  83, 
Laws  1907.  We  are  of  the  opinion  that  the 
question  stated  must  be  answered  in  the 
affirmative.  Baker  v.  Kennett  54  Mo.  82; 
Keokuk  County  State  Bank  y.  Hall,  106 
Iowa,  540,  76  N.  W.  832;  Kyger  ▼.  Sipe,  8» 
Va.  507,  16  S.  E.  627. 

It  Is  true  that  the  plea  of  infancy  is  a  per- 
sonal defense,  and  as  such  cannot  avail  the 
surety ;  but  this  only  applies  to  the  contract 
itself  upon  which  the  surety  is  bound,  in 
this  case  the  note,  and  does  not  extend  to  the 
consideration  for  the  note.  Where  the  prin- 
cipal is  discharged  because  of  incapacity  to 
contract  the  Surety  stands  in  the  position  of 
principal  promisor.  His  promise  in  this  case 
was  based  upon  a  consideration  moving  to 
his  principal,  which  has  failed  through  n» 
fault  of  his.  His  obligation  cannot  be  ex- 
tended beyond  the  note.  He  cannot  be  held 
to  have  promised  that  W.  O.  Taylor,  on  at- 
taining his  majority,  would  not  avoid  the 
deed.  He  did  not  guarantee  both  the  note 
and  the  consideration  for  the  note.  The 
cases  dted  by  counsel  for  appellee  support 
the  rule  that  a  discharge  of  the  principal  by 
reason  of  infancy  does  not  discharge  the 
surety,  but  in  all  the  cases  so  cited  the  con- 
tract was  supported  by  a  valuable  considera- 
tion. 

[2]  Appellee  states  that  by  his  amended 
reply  to  the  second  amended  answer  of  W. 
O.  Taylor  he  alleges  that  he  refuses  to  take 
back  the  property  or  a  deed  for  the  same. 
The  pleading  mentioned  is  not  in  the  record ; 
but  as  this  cause  must  be  reversed,  we  will 
treat  the  point  as  raised.  It  may  be  dis- 
posed of  very  easily  upon  principle.  Where 
an  infant  receives  anything  by  reason  of  a 
contract  which  he  disaffirms  upon  coming  of 
age,  he  must  restore  what  he  received  under 
the  contract  in  order  to  make  the  disaffirm- 
ance effective.  He  cannot  avoid  the  con- 
tract and  still  retain  the  fruits  of  it  22 
Cyc.  614.  Now,  if  the  right  of  the  infant 
to  disaffirm  Is  absolute,  of  which  there  can 
be  no  doubt  and  In  order  to  exercise  that 
right  he  must  restore  the  thing  received,  if 
he  still  has  it,  then  the  duty  to  restore  be- 
comes a  right  to  restore ;  otherwise,  the  right 
to  disaffirm  would  depend  upon  the  will  of 
the  opposite  party. 

[3]  The  allegation  of  tender  is  attacked, 
because  it  is  not  shown  how  the  tender  was 
made.  This  defect  was  apparent  on  the 
face  of  the  answer,  and  should  have  been 
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taken  adTantage  of  by  a  demurrer  distinctly 
spedfylng  this  gronad  of  objection.  Snb- 
aection  86,  I  2686,  C.  U  1897.  For  aught 
that  the  record  shows,  the  court  below  ruled 
on  the  effect  of  a  tender,  and  not  whether  a 
tender  was  well  pleaded. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  Inconsistent  with  this  opin- 
ion. 


ROBERTS,  a  J, 
eat. 


and  PARKBR,  3^  con- 


CITY   OF  TUCUMCARI  y.   BELMORB. 
(Sopreme  Court  of  New  Mexico.    Dec.  8, 1918.) 

(Byllatnu  tv  the  Court.) 

1.  Names  ({  4*)— Violation  of  Obdinancb— 
PAsnas— Dksignation— Vauditt  ov  Juno- 

MXNT. 

The  addition  or  omlaalon  of  the  anfflx  "Jr." 
ia  immaterial  in  either  a  dril  or  criminal  pro- 
ceeding. The  person  ao  atyled  is  preaomed,  in 
the  absence  of  some  proof  to  the  contraiy,  to  be 
the  same  peraon  referred  to,  whenever  hia  name 
appeara  with,  or  without,  the  suffix. 

[Ed.  Note.— For  other  case*,  aee  Names,  Cent. 
Dig.  S  8;   Dec.  Dig.  i  4.*] 

2.  MUMICIPAI.  COBPOSATIONS  ({  633*)— VIO- 
LATION or-  Obdinancb—Rkvikw— Judgment 
— CoRBscnow. 

Where,  in  a  judgment  covering  aeveral  cas- 
es, by  inadvertence  or  otherwise,  one  or  more 
cases  are  included  over  which  the  court  had 
no  jurisdiction  to  render  judgment,  this  court 
baa  jurisdiction,  under  section  38  of  chapter  S7 
of  the  Ijawa  of  1907,  to  modify  the  judgment  by 
eliminating  such  case,  or  cases,  from  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  aee  Municipal 
Corporations,  Cent  Dig.  H  1390-1388;  Dec. 
Digni633.*r 

3.  Municipal  Cobfobationb  ({  633*)— V101.A- 

TION   OF  OBDINANCE— NATUBX  OF  ACTION, 

Where  a  dty  ordinance  la  not  before  the 
court,  and  where  a  judgment  for  violation  of  the 
Bame  is  an  ordinary  judgment  for  money  in  the 
amount  of  a  &ne,  and  where  no  imprisonment  la 
imposed,  and  where  the  nature  of  the  act  charg- 
ed against  the  defendant  ia  not  criminal  in  char- 
acter and  is  not  punishable  by  any  general  law 
of  the  state,  but  relates  solely  to  a  local  regu- 
lation of  tlie  city  for  the  safety  and  welfare  of 
its  inhabitanta,  the  proceeding  will  be  treated 
by  this  court  as  a  civil  and  not  a  criminal  pro- 
ceeding. 

[Ed.  Note.— For  other  caaes,  see  Municipal 
Corporations,  Cent  Dig.  If  1390-1399;  Dec 
Dig.  i  633.*] 

4.  Appkai.  and  Ebbob  (I  613*)— Recobd— 
Certification— Biix  of  Exceptions. 

Where  the  certificate  of  the  trial  judge  to 
an  alleged  bill  of  exceptions  is  not  certified  to 
by  the  clerk  of  the  court,  and  is  not  shown 
to  have  been  filed  in  the  clerk's  office,  neither 
the  alleged  bill  of  exceptions  to  which  it  relates 
nor  the  said  certificate  will  be  considered  by 
this  court 

[Ed.  Note. — For  other  caaes,  see  Appeal  and 
Erro^r,  Cent  Dig.  »  2702-2707;    Dec  Dig.   § 

Appeal  from  District  Court,  Quay  County; 
T.  D.  Ueb,  Judge. 


JndgmentB  w«te  rendered  against  D.  A. 
Belmore,  Jr.,  for  Tlolatlng  a  city  ordinance, 
and  he  appMla.    Modified  and  affirmed. 

C  H.  Hlttson,  of  Tucnmcarl,  and  F.  C.  Wil- 
son, of  Santa  F6,  for  appellant.  0.  0.  David- 
son, of  Tucumcarl,  for  appellee. 

PARKBR,  J.  These  cases  boOi  arise  out 
of  Judgments  for  vlolattons  of  an  ordinance 
of  the  dty  of  TucumcarL  The  first  case  Is 
a  Judgment  for  violation  of  section  6  of  Ordi- 
nance No.  47,  which  prohibits  wooden  build- 
ings within  certain  prescribed  Are  limits  of 
the  dty,  and  the  second  case  Is  a  Judgment 
for  the  Tlblatlon  of  section  18  of  the  ordi- 
nance, which  prohibits  the  keeping  and  main- 
taining of  such  buildings  within  such  Are 
limits;  each  day  they  are  so  kept  or  main- 
tained constituting  a  separate  offense.  Ap- 
pellant assigned  numerous  errors  in  each 
case;  but,  the  record  not  having  been  prop- 
erly preserved,  they  are  not  here  for  review. 
An  additional  brief  was  filed,  which  presents 
some  questions  arising  upon  the  record  prop- 
er, which  will  be  considered. 

[1]  1.  In  both  cases  the  appellant  Is  styled 
D.  A.  Belmore,  Jr.,  In  the  complaint  In 
No.  1S53,  the  verdict  follows  the  complaint 
in  this  regard,  but  the  Judgment  omits  the 
suffix  "Jr."  from  the  name.  In  No.  1554, 
both  the  verdict  and  the  Judgment  omit  the 
suffix.  Appellant  argues  that  the  Judgments 
are  void  for  want  of  Jurisdiction  of  the  per- 
son of  the  defendaut,  by  reason  of  this  va- 
riance in  the  name.  In  No.  1553,  this  variance 
in  the  name  was  never  called  to  the  atten- 
tion of  the  court,  and  in  No.  1554  It  was  not 
called  to  the  attention  of  the  court  until 
January  4,  1913;  the  appeal  having  been 
taken  to  this  court  on  October  10,  1912.  The 
defendant  on  that  date  filed  a  motion  to  va- 
cate the  Judgment,  based  partly  on  this 
ground,  which  was  denied  by  the  court  A 
suffldent  reason  for  the  action  taken  would 
seem  to  be  that,  at  the  time  the  application 
to  vacate  the  Judgment  was  made,  the. ap- 
peal had  been  taken  and  perfected  by  filing 
a  supersedeas  bond.  Even  had  the  district 
court  then  had  Jurisdiction  to  vacate  the 
Judgment,  the  action  taken  was  nevertheless 
correct  The  addition  or  omi.s.sion  of  the 
suffix  "Jr."  is  immaterial  in  either  a  civil  or 
a  criminal  proceeding.  The  person  so  styled 
is  presumed.  In  the  absence  of  some  proof  to 
the  contrary,  to  be  the  same  person  referred 
to,  whenever  his  name  appears  with,  or  with- 
out, the  suffix.  29  Cyc.  267,  268 ;  People  v. 
Collins,  7  Johns.  (N.  Y.)  549;  Teague  v. 
State,  144  Ala.  42,  40  South.  312;  State  v. 
Cafiero,  112  La.  453,  36  South.  492;  Com.  v. 
Beckley,  44  Mass.  (3  Mete.)  331;  City  of  San 
Francisco  v.  Randall,  54  Cal.  408;  State  v. 
Grant,  22  Me.  171;  Windom  v.  State  (Tex. 
Or.  App.)  72  8.  W.  193;  36  Cent  Dig.  tlUe 
"Names,"  {  3.  The  appellant  complains,  not 
that  he  was  not  charged,  tried,  and  adjudged 


*r»r  other  cases  see  sama  topte  and  saetioa  NUUBBR  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  Scries  *  Rep'r  Ind«xes 
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to  pay  a  fine,  bat  be  complains  that  tbe  Jadg- 
ment  In  one  case,  and  the  verdict  and  Judg- 
ment In  the  other,  failed  to  follow  the  com- 
plaint, and  to  style  blm  as  "Jr."  There  la 
no  intimation  In  tbe  record  that  there  la  an- 
other Belmore  to  whom  tbe  Judgment  conld 
apply. 

[2]  2.  It  appears  that  counsel  for  tbe  dty,  In 
No.  1554,  moved  to  consolidate  all  causes 
pending  against  tbe  defendant,  giving  their 
docket  numbers.  It  appears  from  a  recital  In 
one  of  the  orders  made  in  the  case  that  the 
parties  in  open  court  stipulated  that  the 
verdict  and  decision  in  No.  527,  which  was 
tbe  case  actually  tried,  should  apply  to  and 
govern  causes  Nos.  527  to  529,  Inclusive,  and 
Nos.  632  to  552,  inclusive,  between  the  same 
parties,  the  issues  therein  being  identical. 
The  final  Judgment,  however,  adjudges  a  fine 
of  $25  in  each  case,  numbered  527  to  553,  in- 
clusive. This  leaves  cases  Nos.  630,  531,  and 
553  without  the  terms  of  tbe  stipulations, 
and  renders  the  Judgment,  it  is  argued,  void 
on  Its  face,  for  want  of  Jurisdiction.  Coun- 
sel for  appellee,  In  his  brief,  asserts  that  No. 
527  was  tried,  and  that  there  were  only  22 
other  cases  covered  by  stipulation.  This 
would  seem  to  show  that,  in  so  far  as  the 
Judgment  purports  to  cover  cases  numbered 
630,  531  and  553,  it  was  without  Jurisdiction 
and  void.  But  this  does  not  render  the  whole 
Judgment  void.  The  part  of  the'  Judgment 
which  was  rendered  without  Jurisdiction  is 
severable  from  that  which  was  within  the 
Jurisdiction  of  the  court  It  is  perfectly  ap- 
parent tbat  the  discrepancy  arises  out  of  a 
mere  clerical  error;  but,  if  it  did  not,  and 
was  intentional  on  the  part  of  the  court,  we 
have  the  power  to  render  tbe  proper  Judg- 
ment here,  by  eliminating  the  three  cases 
numbered  530,  531  and  553.  Chapter  67,  § 
38,  Laws  of  1907;  Tagliaferri  v.  Grande,  16 
N.  M.  486,  120  Pac.  730. 

[3]  3.  The  conclusion  reached  in  the  pre- 
ceding paragraph  is  based  upon  the  theory 
that  tbe  proceedings  against  the  defendant 
are  dvil  and  not  criminal  proceedings. 
Whether  we  might  not  modify  tbe  Judgments, 
even  were  the  proceedings  criminal,  we  do 
not  decide  as  it  is  not  involved.  The  as- 
sumption tbat  the  proceedings  are  dvil,  and 
not  criminal,  is  based  upon  the  form  of  tbe 
fnAgm&at,  It  being  an  ordinary  Judgment  for 
money  in  the  amount  of  a  fine,  wldch  the 
court  assessed.  No  imprisonment  is  imposed, 
nor  is  any  provided  for  as  a  means  of  col- 
lection of  the  Judgment.  The  nature  of  the 
act  charged  against  the  defendant  is  such  as 
to  show  that  it  is  not  a  crime  in  any  sense, 
is  not  punishable  by  any  general  law  of  tbe 
state,  but  relates  solely  to  a  local  regulation 
of  tbe  dty,  for  the  safety  and  welfare  of  its 
Inhabitanta  Under  all  of  the  authorities,  at 
leaat  tbe  great  weight  of  authorities,  such  pro- 
ceedings under  such  drcumstances  are  dvil 
and  not  criminal  in  character.    2  Dillon,  Mu- 


nlc.  Corp.  (6th  Ed.)  H  749,  750;  8  McQuillan, 
Munlc.  Corp.  {  1030.  Section  2407,  C.  L.  1897, 
provides  for  two  forms  of  proceedings  for 
the  violation  of  dty  ordinances,  viz.:  One 
dvil  In  form,  and  providing  that  tbe  first 
process  shall  be  a  summons;  the  other,  a 
warrant  for  the  arrest  of  the  offender,  based 
upon  affidavit  The  section  provides  for  a 
fine  or  penalty,  and  for  imprisonment  as  a 
means  of  collection  of  the  same.  Whether 
the  ordinance  in  this  case  authorizes  impris- 
onment we  are  not  at  liberty  to  ascertain, 
the  ordinance  not  being  before  us  for  consid- 
eration, as  will  be  presently  pointed  out  The 
record  la  in  such  condition  as  to  predude  a 
careful  consideration  of  the  nature  of  such 
proceedings  as  these,  and  we  reserve  the  prop- 
osition for  discussion  in  some  fatore  case, 
where  It  may  be  clearly  raised. 

[4]  4.  For  the  same  reason  we  cannot  con- 
sider tbe  question  raised  by  appellant  to  the 
effect  that  the  ordinance  does  not  provide  for 
the  collection  of  costs,  and  that,  therefore, 
tbe  Judgment  must  be  unwarranted  in  so 
far  as  the  costs  are  concerned.  The  certifi- 
cate of  tbe  trial  Judge,  settling  tbe  bill  of  ex- 
ceptions, appears  on  tbe  last  page  of  the 
transcript,  and  is  the  last  entry  therein. 
Preceding  it  is  tbe  derk's  certificate  to  the 
transcript.  Tbe  fact  tbat  the  Judge's  order 
settling  the  bill  of  exceptions  was  ever  filed 
in  the  derk's  office,  or  that  the  Judge,  in  fact, 
ever  made  tbe  order,  Is  nowhere  authenticat- 
ed in  tbe  transcript.  It  needs  no  argument 
nor  authority  to  support  the  conclusion  that 
under  such  drcumstances,  there  is  no  bill  of 
exceptions  before  us,  and  we  are  precluded 
from  examining  the  same  as  to  the  contents 
of  tbe  ordinance  or  any  other  matters  there- 
in contained. 

For  the  reasons  stated,  the  Judgments  be- 
low will  be  modified,  so  as  to  exclude  there- 
from Nos.  530,  531,  and  553,  and,  as  modified, 
they  will  be  affirmed;  and  it  is  so  ordered. 

BOBEBTS,  0.  J.,  and  HANNA,  J.,  concur. 


BOGERS  V.  KEMP  LUMBER  CO. 

(Supreme  Court  of  New  Mexico.    Dec.  2.  1913. 

Rehearing  Denied  Dec.  22,  1913.) 

(SvUaitu  by  the  Court.) 

1.  Justices  or  the  Peace  (|  171*)— Appeai.— 
Tbial  De  Novo. 

On  appeal  to  the  district  court  from  a  Jus- 
tice of  the  peace  a  cause  ia  triable  de  novo. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |i  655-657;  Dec  Dig.  S 
171.*] 

2.  Attobnet  ai»d  Client  ft  140*)— Compen- 
sation—Amottwt. 

In  the  absence  of  a  contract  express  or 
implied,  between  attorney  and  client  fixing  the 
stipulated  percentage  which  the  payee  is  enti- 
tled to  'recover  from  the  payor,  in  case  of  de- 
fault and  the  placing  of  the  note  in  the  bands 
of  an  attorney  for  collection,  as  the  compensa- 
tion which  the  attorney  ia  to  receive,  tne   at- 


•For  oilier  cases  see  same  topic  and  section  NUMBER  la  Dec  Dig.  A  Am.  Dig.  Key -No.  Series  *  Rep'r  Indexw 
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tornn  is  only  entitled  to  ncover  from  hii  di- 
ent  the  reasonable  value  of  his  services. 

[Ed.  Note. — For  other  cases,  see  Attorn^  and 
ClieDt,  Cent.  Dig.  H  336-349;  Dec.  Die.  i 
140.»] 

Ajqieal  from  District  Oonrt,  Chayea  Coun- 
ty;  McClnre,  Judge. 

Action  by  W.  E.  Rogers  against  the  Kemp 
Lomber  Company.  From  Judgment  for 
plalntlif,  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

Reid  ft  Herrey,  of  Roswell,  for  appellant 
W.  E.  Rogers,  of  Roswell,  for  appellea 

RORERTS,  C  J.  [1]  Appellee  instituted 
snlt  before  a  Justice  of  the  peace  in  Chaves 
county  to  recover  the  sum  of  $85,  alleged  to  be 
due  him  from  the  appellant  as  attorney's  fees. 
In  the  Justice  court  appellant  interiwsed  a 
plea  to  the  Jurisdiction  of  the  Justice  of  the 
peace,  which  was  overruled,  and  thereupon 
it  decUned  to  plead  further,  and  Judgment 
was  rendered  in  favor  of  appellee  for  the 
sum  prayed  in  his  comirtalnt.  Appellant 
appealed  to  the  district  oonrt,  and  there 
coneeded  the  Jurisdiction  of  the  Justice  of 
the  peace,  whereupon  appellee  moved  for 
Judgment  of  the  district  court  affirming  the 
Judgment  of  the  Justice  of  the  peace,  which 
motion  was  overruled,  and  which  ruling  of 
the  court  is  assigned  as  error  by  appellee 
upon  a  crosB-appeal.  The  assignment  is  whol- 
ly withoat  merit,  as  the  case  in  the  district 
court  is  triable  de  novo  upon  the  merits  un- 
der our  statute 

[2]  The  facts  necessary  to  be  stated  to 
understand  the  question  raised  by  appellant 
by  his  assignment  of  errors  may  be  briefly 
stated  as  follows:  Appellant  held  a  power 
of  sale  mortgage,  securing  a  note  which  pro- 
vided, upon  default,  for  10  per  cent  addi- 
tional upon  the  amount  of  principal  and  in- 
terest unpaid  "for.  attorney's  fees,  if  placed 
in  the  hands  of  an  attorney  for  collection." 
The  mortgagor  being  in  default  appellant 
consulted  awellee,  as  an  attopiey,  relative 
to  the  procedure  to  be  taken  by  It  to  foi«- 
dose  the  mortgage  and  its  rights  under  the 
mortgage,  and  had  him  draw  a  pencU  memo- 
randum of  a  notice  of  sale,  which  appellant 
caused  to  be  published  as  required  by  law. 
Appellant  sold  the  property  under  the  notice 
of  sale  for  $850,  which  was  sufficient  to 
cover  the  principal,  interest  (ind  costs  of 
sale,  not  including  any  charge,  however,  for 
attorney's  fees.  Appellee  claims  that  he  is 
entitled  to  10  per  cent  of  the  amount  due 
on  the  note  at  the  time  of  sale  as  attorney's 
fees,  by  reason  of  the  stipulation  in  the  note 
above  set  out  Appellant  on  the  other  hand, 
insists  that  he  is  only  entitled  to  reasonable 
comi)ensation,  and  as  the  evidence  Introduced 
upon  the  trial  in  the  district  court  without 
dispute,  shows  that  $26  is  the  reasonable 
value  of  the  sernces  performed  by  appellee, 
his  recovery  should  be  limited  to  that  amount 
There  was  some  claim  made  by  appellant  to 


the  effect  that  there  was  an  account  stated 
between  the  parties  for  $10  as  compensation; 
but,  as  appellee  testified  that  this  sum  was 
for  only  a  part  of  the  work  done  by  him, 
viz.,  drawing  the  notice  of  sale,  and  did  not 
Include  advice  and  consultation,  we  will  not 
consider  the  question,  but  will  treat  it  as 
not  being  involved  in  the  case. 

It  will  thus  be  observed  that  the  question 
in  the  case  is  as  to  whether  or  not  the  stipu- 
lation in  a  note  of  fixed  percentage  as  at- 
torney's fees  is  the  measure  of  compensation 
between  attorney  and  client  where  a  dis- 
pute arises  between  them  as  to  the  attor- 
ney's compensation,  in  the  absence  of  a  con- 
tract express  or  implied,  fixing  such  amount 
as  compensation.  Upon  the  question  no  au- 
thorities have  been  dted  by  either  party,  but 
on  prindple  it  would  seem  that  the  question 
must  be  answered  in  the  negative.  The  stipu- 
lated amount  in  the  note  is  the  limit  of  the 
payee's  right  to  recover  from  the  payor,  and 
Is  inserted  solely  for  his  benefit  and  to 
compensate  him  for  damages  and  expense 
entailed  upon  him  by  reason  of  the  payor's 
default  As  between  payee  and  his  attorney, 
in  the  abs«ice  of  a  contract  express  or  im- 
plied, the  attorney  is  not  limited  to  the 
percentage  stated  in  the  note,  nor  does  it 
measure  his  compensation.  He  is  entitled  to 
recover  only  the  reasonable  value  of  his 
services. 

As  the  undisputed  facts  in  this  case  show 
that  the  reasonable  value  of  appellee's  serv- 
ices, based  upon  a  quantum  meruit  afe  $25, 
this  cause  is  reversed,  and  the  district  court 
is  directed  to  enter  Judgment  in  appellee's 
favor  for  said  sum;  and  it  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


Bx  parte  LTTJAN. 
(Supreme  Court  of  New  Mexica    Dee.  2, 1013.) 

(Byllahu$  iy  the  Court.) 

1.  CBiiaNAi,  Law  (|  lOOl*)— Stat  of  Sen- 
TBNCB— Validity. 

Where  a  district  court  is  without  power  to 
suspend  the  execution  of  the  judgment  in  a 
criminal  cause,  or  to  withhold  the  commitment; 
an  order  so  made,  attempting  to  do  so,  is  null 
and  void,  and  without  force  and  effect  and 
amounts  to  surplusage. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2554-2559;  Dec.  Dig.  { 
1001.*] 

2.  Cbiminai.  Law  (|  1001*)— SATisrACTiOH  or 
SiNTENCB— Void  Stat. 

Where  a  defendant  duly  sentenced  by  a 
district  court  to  serve  a  dennite  term  in  the 
state  penitentiary,  is  permitted  to  go  and  re- 
main at  large  under  a  void  order  of  the  court, 
he  may  be  taken  into  custody  and  compelled  to 
serve  the  term  fixed  in  the  Judgment,  even 
though  a  longer  period  of  time  than  that  for 
which  he  was  sentenced  has  elapsed  since  the 
sentence  was  imposed. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  2554-2559;  Dec.  Dig.  { 
1001.*] 
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Original  arollcatlon  for  writ  of  babees 
corpus  by  Juan'LuJan.  Petitioner  remanded, 
and  writ  discharged. 

On  September  25,  1908,  Juan  Lujan,  the 
petitioner  herein,  upon  a  plea  of  guilty  to  an 
Indictment  charging  him  with  the  crime  of 
assault  with  a  deadly  weapon,  was  by  the 
district  court  of  Eddy  county  sentenced  to 
seiye  a  term  of  imprisonment  of  two  years 
in  the  territorial  penitentiary  at  Santa  F6, 
N.  M.  Tbe  Judgment  of  the  court  was  in  the 
following  words,  viz.:  "Now  comes  the  ter- 
ritory, by  her  district  attorney,  and  comes 
the  defendant  in  Ills  own  proper  person,  in 
custody,  and  the  sheriff,  and  the  defendant, 
being  asked  if  he  has  anything  to  say  why 
the  sentence  of  the  court  should  not  be  pass- 
ed against  him,  nothing  says,  and  the  court, 
pursuant  to  a  plea  of  guilty  heretofore  en- 
tered herein,  assessed  his  punishment  at  Im- 
prisonment in  the  territorial  penitentiary  at 
hard  labor  for  the  full  period  of  two  years, 
and  that  he  pay  the  cost  of  this  prosecution. 
It  is  therefore  considered  and  adjudged  by 
the  court  that  the  defendant,  Juan  LuJan, 
be  imprisoned  In  the  territorial  penitentiary 
situate  at  Santa  F6,  New  Mexico,  for  the  full 
term  of  two  years,  and  that  he  pay  the  costs 
of  this  prosecution,  to  be  taxed,  and  that  ex- 
ecution Issue  therefor,  and  the  sherifT  of  Bid- 
dy county  Is  hereby  ordered  to  deliver  the 
said  Juan  LuJan  to  the  superintendent  or 
warden  of  the  said  penitentiary,  and  that  the 
said  superintendent  or  warden  of  the  said 
penitentiary  confine  the  said  Juan  LuJan  in 
said  penitentiary  for  the  full  term  of  two 
years  from  the  date  of  the  confinement  here- 
under, and  until  said  costs  °are  discharged  by 
operation  of  law,  and  that  commitment  issue 
therefor.  And  it  Is  further  ordered  that,  if 
the  defendant  shall  forthwith  remove  himself 
from  the  territory  of  New  Mexico,  the  com- 
mitment hereunder  shall  not  issue  so  long  as 
he  shall  remain  absent  from  the  said  terri- 
tory." 

No  commitment  was  issued  in  said  cause 
until  July  17,  1913,  when  an  order  was  made 
by  the  district  court  of  said  county  directing 
the  issuance  of  a  commitment,  because  of  a 
violation  of  the  terms  of  the  order  upon 
which  commitment  was  withheld,  and  there- 
after i)etitioner  was  taken  into  custody  and 
confined  in  the  state  penitentiary  at  Santa 
P6.  Thereupon  petitioner  applied  to  this 
court  for  his  release  upon  a  writ  of  habeas 
corpus. 

Askren  &  Gilbert,  of  Koswell,  for  petition- 
er. Ira  It,  Grimshaw,  Asst  Atty.  Gen.,  for 
the  State. 

ROBERTS,  C.  J.  (after  stating  the  facts  as 
above).  [I]  The  power  to  suspend  the  execu- 
tion of  a  sentence  in  a  felony  case  is  con- 
ferred upon  the  district  courts  of  the  state  by 
section  1,  c.  32,  S.  L.  1909.  The  order  of 
suspension  in  this  case,  however,  was  made 


prior  to  the  enactment  of  the  statute,  and 
petitioner's  application  for  his  release  from 
the  custody  of  the  warden  of  the  state  pen- 
itentiary is  predicated  upon  the  assumption 
that  the  district  court,  when  It  sentenced 
petitioner  upon  his  plea  of  guilty,  in  the  ab- 
sence of  a  statute  so  authorizing,  had  not 
the  power  to  provide  "that,  if  the  defendant 
shall  forthwith  remove  himself  from  the  ter- 
ritory of  New  Mexico,  the  commitment  here- 
under shall  not  Issue  so  long  as  he  shall  re- 
main absent  from  the  territory  of  New  Mex- 
ico." If  it  be  conceded  that  the  court  had 
the  power  to  make  the  order  suspending  the 
execution  of  the  Judgment,  It  would  follow 
necessarily  that,  upon  violation  of  the  order, 
the  court  would  have  the  right  to  revoke  the 
order  and  commit  the  defendant  On  the 
other  hand,  if  the  court  was  without  power 
to  suspend  the  execution  of  the  Judgment,  or 
withhold  the  commitment,  then  the  order  so 
made  attempting  to  do  so  would  be  null 
and  void,  and  without  force  and  effect,  and 
would  amount  to  surplusage.  Spencer  v. 
State,  125  Tenn.  M,  140  S.  W.  687,  38  L.  B. 
A.  (N.  S.)  680,  and  cases  cited;  Fuller  v. 
Mississippi,  100  Miss.  811,  57  South.  806,  39  U 
R.  A.  (N.  S.)  242. 

[2]  This  being  true,  the  only  question  in- 
volved in  this  case  is  whether  the  court  has 
lost  Its  power  to  enforce  the  execution  of  its 
Judgment  providing  for  the  imprisonment  of 
petitioner  in  the  state  penitentiary  for  a 
period  of  two  years,  by  reason  of  the  fact 
that  more  than  said  period  of  time  has  elaps- 
ed since  the  imposition  of  the  sentence.  In 
other  words,  can  a  sentence  be  satisfied  un- 
til it  has  been  actually  served,  in  the  absence 
of  a  pardon?  While  there  is  a  confiict  of 
authority  upon  the  proposition,  we  believe 
the  correct  rule  was  laid  down  by  the  Missis- 
sippi Supreme  Court  in  the  case  of  Fuller  v. 
Mississippi,  100  Miss.  811,  67  South.  806,  39 
L.  R.  A.  (N.  S.)  242:  "It  is  immaterial  that 
a  longer  period  of  time  than  that  for  which 
appellant  was  sentenced  has  elapsed  since  the 
sentence  was  imposed.  While  at  large  under 
this  void  order,  to  which  he  did  not  object, 
appellant  was  in  the  same  situation  that  he 
would  have  been  had  he  simply  escaped  from 
custody.  In  such  case  the  sentence  is  not 
satisfied  until  it  has  been  -  actually  served. 
Ex  parte  Belle,  66  Miss.  282 ;  1  Bishop's  Crlm. 
Proc.  (4th  Ed.)  1384;  Spencer  v.  State,  125 
Tenn.  64,  140  S.  W.  597,  38  L.  E.  A.  (N.  S.) 
680 ;  State  v.  Abbott,  87  S.  C.  466,  70  S.  E. 
6,  33  L.  R.  A.  (N.  8.)  112.  Ann.  Cas.  1912B,. 
1189;  Miller  v.  Evans,  115  Iowa,  101,  88  N. 
W.  198,  56  L.  R.  A.  101,  91  Am.  St  Rep.  143; 
Neal  V.  State,  104  6a.  509,  30  S.  E.  858.  42 
Ia  R.  A.  190,  69  Am.  St  Rep.  175 ;  Tanner  v. 
Wiggins,  54  Fla.  203,  45  South.  459,  14  Ann. 
Cas.  718."  See,  also,  In  re  Leo  Hinson,  156 
N.  C.  250,  72  S.  E.  310,  36  L.  R.  A.  (N.  S.) 
343 ;  People  v.  Patrich,  118  CaL  332,  60  Pac. 
425;  Ex  parte  Vance,  90  Cal.  208,  27  Pac. 
209,    13   Ia.   R.   A.   574;    Dolan's  Case,   101 
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Maas.  219:  (VDwyer  t.  Kelly,  133  6a.  824,  67 
S.  K.  106 ;  In  re  Herbert  It.  C(riliiiB,  8  CaL 
App.  367,  97  Pac.  188. 

For  the  reasons  stated,  petitioner  will  be 
temanded  to  the  custody  ot  John  B.  Mc- 
Hanos,  superintendent  of  the  state  peniten- 
tiary, to  be  dealt  with  according  to  law,  and 
the  writ  of  habeas  corpus  will  be  discharged ; 
and  It  Is  BO  ordered. 

HANNA  and  PABKBR,  JX,  concur. 


CRANE  y.  COX,  County  Treasurer. 
(Supieme  Court  of  New  Mexico.    Dec.  11. 1913.) 

(Byttdbvt  »y  tie  Oinurt.) 
1  Taxation  (f  ei6*)— Dbuhqumtt  Tatks— 

Sau. 
Section  34.  c.  84,  Laws  1913,  directing  the 
conector  to  offer  for  sale  "each  parcel  of  prop- 
erty upon  which  any  taxes  are  delinquent  as 
ahown  by  the  tax  rolls,"  held  to  authorice  the 
nle  of  property  for  taxes  wUcb  liad  become  de- 
linquent prior  to  the  year  1913. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  1264 ;  Dec.  Dig.  i  615.*] 

2.  Taxation     (|     615*)— Opwiation— Ritbo- 

BPicnvs  AoT. 

Ctiapter  84,  Laws  of  1913,  as  construed 
to  aathorize  the  sale  of  property  for  taxes  de- 
linquent previous  to  the  time  the  act  became 
effectiTe,  held  not  to  operate  retrospectively  in 
respect  to  such  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1264 ;  Dec.  Dig.  {  616.*] 

8.  Taxation   ({    652*)— Injitnoiion  to  Rk- 

SULAIN  Saix. 

A  preliminary  injunction  wiH  not  be  grant- 
ed to  restrain  the  sale  of  property  for  taxes,  un- 
less the  taxpayer  first  pays  so  much  of  tlw  tax 
as  he  admits  is  just. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  1324-1331;   Dec.  Dig.  {  652.*] 

Appeal  from  District  Court,  Dona  Ana 
County;    E.  L.  Medler,  Judge. 

Action  by  Harold  O.  Crane  against  Wil- 
liam W.  Cox,  Treasurer  and  ex  officio  Col- 
lector of  Dona  Ana  County.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

The  complaint  contains  snbstantlaUy  the 
following  allegations:  That  the  plaintiff  is 
the  holder  of  the  legal  title  to  certain  min- 
ing claims  in  Dona  Ana  county,  upon  which 
there  are  due  delinquent  taxes  for  the  years 
of  1904  to  1912,  inclusive ;  that  the  defend- 
ant, the  treasurer  and  ex  officio  collector  of 
Dona  Ana  county,  bad  on  the  14th  day  of 
June,  1913,  and  for  four  consecutive  weeks 
thereafter,  published  a  notice  that  he  would, 
on  August  4,  1913,  sell  all  property  upon 
which  any  taxes  were  delinquent  in  said 
county,  as  shown  by  the  tax  rolls,  to  satisfy 
the  taxes,  penalties,  and  costs  due  thereon; 
and  that,  unless  restrained,  plaintiff  Is  in- 
formed and  believes  said  officer  will  make 
such  sale.  And  plaintiff  further  alleged  that 
the  valuation  of  his  property  for  purposes  of 
taxation  for  the  several  years  mentioned  was 


erroneous  and  grossly  in  excess  of  the  real 
taxable  value  thereof;  that  the  attention  of 
the  district  attorney  and  defendant  had  been 
called  to  said  erroneous  and  excessive  as- 
sessments, and  a  request  made  upon  them  for 
a  correction  and  change  of  the  same,  to  avoid 
injustice  to  the  plaintiff;  that  a  letter  from 
plaintiff's  counsel  to  the  officers  was  attached 
to  the  complaint  as  showing  such  demand; 
that,  unless  defendant  be  restrained  as  afore- 
said, plaintiff  wlU  suffer  great  and  irrepara- 
ble injury,  and  that  he  is  without  adequate 
remedy  at  law.  Plaintiff  prayed  the  issuance 
of  a  temporary  writ  of  injunction  restraining 
the  defendant  from  selllog  or  attempting  to 
sell  any  of  the  plaintiff's  property  for  de- 
linquent taxes,  penalties,  or  costs;  that  de- 
fendant be  required  to  show  cause  why  such 
injunction  should  not  be  made  perpetual; 
and,  further,  In  the  event  the  court  should 
hold  the  defendant  authorized  by  law  to 
m^ke  the  threatened  sale,  that  a  hearing  be 
had  upon  the  validity  of  the  various  assess- 
ments, whether  or  not  the  valuations  upon 
which  said  assessments  were  based  were  not 
grossly  in  excess  of  the  real  taxable  value  of 
said  property,  and  whether  or  not  defendant 
Is  entitled  to  charge  against  the  said  property 
the  several  items  of  interest,  costs,  and  penal- 
ties, and  that  the  levies  and  assessments  be 
adjusted,  corrected,  and  changed  so  as  to  avoid 
injustice  to  plaintiff.  The  defendant  demur- 
red on  the  ground  that  the  complaint  on  its 
face  failed  to  state  a  cause  of  action,  because 
it  showed  that  defendant  was  proceeding  to 
sell  the  plaintiff's  property  in  accordance 
with  section  34,  chapter  84,  Laws  of  1913. 
The  demurrer  was  overruled,  and  the  de- 
fendant electing  to  stand  on  his  demurrer, 
and  refusing  to  further  plead,  final  Judg- 
ment was  entered,  granting  the  permanent  in- 
junction as  prayed  for  in  the  complaint. 

Frank  W.  Clancy,  Atty.  Gen.,  for  appellant 
Holt  &  Sutherland,  of  Las  Cmoes,  for  appel- 
lee. 

MECHEM,  District  Judge.  [1]  Chapter  84, 
Laws  of  1913,  went  into  ^ect  Immediately 
upon  its  approval,  March  18,  1913,  and  as  it 
expressly  repealed  chapter  22,  Laws  of  1899, 
it  provides  the  only  procedure  for  the  sale 
of  property  for  delinquent  taxes.  Section  34 
of  the  act  reads  as  follows:  "Within  forty- 
five  days  after  the  first  day  of  June  in  each 
year  the  collector  shall  prepare,  and  cause 
to  be  published  for  not  less  than  once  In  each 
week,  for  four  consecutive  weeks,  in  some 
newspaper  published  in  this  county,  or  If 
there  be  no  newspaper  published  in  the  coun- 
ty, then  in  some  newspaper  published  in  the 
state  and  of  general  circulation  in  the  coun- 
ty, notice  that  he  will,  on  the  day  specified  in 
said  notice,  at  the  hour  of  10  o'clock  in  the 
forenoon,  at  the  court  house  of  the  county, 
offer  for  sale,  separately  and  in  consecutiTe 
order,  each  parcel  of  property  upon  whi<9i 
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any  taxes  are  deUnqnent,  as  shown  by  tbe 
tax  rolls,  or  so  mnch  thereof  as  may  be  nec- 
essary to  realize  the  respectlTe  amounts  dne, 
which  sale  shall  continue  until  not  later 
than  four  o'clock  in  the  afternoon,  and  from 
day  to  day  at  the  same  hours,  until  all  of 
said  property  shall  be  sold  or  until  the 
amounts  dne  shall  be  paid  or  realized;  but 
such  sales  shall  not  continue  for  more  than 
thirty  days,  and  the  collector  shall  make  rec- 
ord of  his  acts  and  doings  as  hereinafter  pro- 
vided." 

It  Is  admitted  that  the  words  "each  parcel 
of  property  upon  which  any  taxes  are  de- 
linquent, as  shown  by  the  tax  rolls,"  is  broad 
enough  to  include  taxes  delinquent  both  be- 
fore and  after  the  time  the  law  became  effec- 
tive. But  it  is  said,  first,  that  to  hold  that 
the  act  does  apply  to  taxes  delinquent  before 
it  became  effective  is  to  give  it  a  retrospec- 
tive operation;  and,  second,  in  view  of  the 
well-known  mle  of  statutory  construction 
that  "words  in  a  statute  ought  not  to  have  a 
retrospective  operation,  unless  they  are  so 
clear,  strong,  and  imperative  that  no  other 
meaning  can  be  annexed  to  them,  or  .unless 
the  intention  of  the  Legislature  cannot  be 
othervTlse  saUsfled"  (U.  S.  v.  Heth,  3  Cranch, 
399-413,  2  L.  Ed.  479 ;  Sohn  v.  Waterson,  17 
Wall.  598,  21  L.  Ed.  737),  this  act  should  be 
limited  to  a  prospective  operation  that  is  ap- 
plicable to  taxes  becoming  delinquent  subse- 
quent to  tbe  passage  of  the  act  only. 

Is  tbe  first  position  assumed,  viz.,  that  if 
the  act  applies  to  taxes  delinquent  before  its 
passage  it  is  a  retrospective  law,  correct?  If 
it  is  not,  then  no  opinion  need  be  given  on 
the  second.  "A  retroactive  or  retrospective 
law,  in  the  legal  sense,  is  one  which  takes 
away  or  impairs  vested  rights  acquired  under 
existing  laws,  or  creates  a  new  obligation.  Im- 
poses a  new  duty,  or  attaches  a  new  disabili- 
ty in  respect  to  transactions  or  considera- 
tions already  past"  36  Cyc.  1201;  Society 
for  Propagation  of  the  Gospel  v.  Wheeler,  2 
Gall.  139,  Fed.  Gas.  No.  13,156;  Sturges  v. 
Carter,  114  U.  S.  611,  6  Sup.  Ct  1014,  29  U 
Ed.  240;  Gladney  v.  Sydnor,  172  Mo.  318,  72 
a.  W.  554,  60  L.  R.  A.  880,  95  Am.  St  Rep. 
517;  Gage  v.  Stewart  127  IlL  207,  19  N. 
E.  702,  11  Am.  St  Rep.  116;  Rich  v.  Flan- 
ders, 39  N.  H.  304 ;  Chicago,  etc.,  R.  R.  Co., 
V.  State,  47  Neb.  649,  66  N.  W.  624,  41  L.  R. 
A.  481,  53  Am.  St  Rep.  557;  Bla(^  on  In- 
terpretation of  Laws,  f  114. 

A  law  Is  not  retrospective,  or  a  law  does 
not  operate  retrospectively,  simply  because  It 
applies  to  transactions  which  originated  be- 
fore the  law  took  effect ;  but  it  is  the  nature 
of  the  application  that  is  determinative. 
This  view  was  well  put  by  the  Supreme 
Court  of  Nebraska  in  Chicago,  etc,  R.  R.  Co. 
T.  State,  supra,  in  the  following  words:  "A 
statute  does  not  operate  retroactively  from 
the  mere  fact  that  it  relates  to  antecedent 
events.  A  retrospective  law  has  been  defin- 
ed  as  one  Intended   to   affect   transactions 


which  occurred,  or  rights  which  accrued,  be- 
fore it  became  operative  as  sudi,  and  which 
ascribes  to  them  effects  not  Inherent  In  their 
nature,  in  view  of  the  law  In  force  at  the 
time  of  their  occurrence.  Bishop  on  Written 
Laws,  i  83;  Black  on  Interpretation  of 
Laws,  S  114." 

In  Smith  T.  Auditor  General,  20  Mich,  308, 
the  court,  speaking  through  Justice  Oooley, 
said:  "We  do  not  understand  it  to  be  ques- 
tioned that  It  was  competent  for  the  Legisla- 
ture to  make  the  general  provisions  of  the 
act  of  1869  apply  to  the  taxes  previously  as- 
sessed and  returned,  so  far  as  subsequent 
proceedings  to  be  taken  by  the  state  were  con- 
cerned, if  they  had  seen  fit  to  do  so.  The 
question  is  whether  they  have  expressed  an 
Intention  to  that  effect  Unless  that  inten- 
tion distinctly  appears,  the  famUlar  rule  of 
construction,  which  presumes  that  legislation 
is  designed  to  have  prospective  operation 
only,  wUl  require  the  court  to  hold  that  the 
legislative  purpose  was  that  this  act  should 
apply  only  to  taxes  subsequently  assessed. 
For  although  to  apply  it  to  taxes  previously 
levied  would  not  bo  far  as  the  course  of 
o£Bcial  proceeding  for  the  enforcement  there- 
of is  concerned,  be  strictly  retrospective  in 
the  proper  sense  of  that  term,  yet  so  far  as 
it  increased  penalties,  or  in  any  manner 
affected  the  taxpayer's  rights  or  interests  as 
they  depended  upon  previous  acts  or  delin- 
quencies, it  would  be  plainly  so,  and  the 
purpose  of  the  legislation  to  give  it  that 
operation  is  not  to  be  presumed,  where  the 
words  are  ambiguous  or  reasonably  suscepti- 
ble of  a  different  construction." 

In  the  case  of  In  re  Taxes  in  Hennepin 
County  V.  Baldwin,  62  Minn.  518,  65  N.  W. 
80,  where  a  statute  provided  that  "If  any 
tax  is  prevented  from  being  collected,  tbe  au- 
ditor should  add  the  amount  to  the  tax  for 
the  current  year,"  tbe  court  said,  construing 
the  act  with  respect  to  its  operation:  "The 
argument  of  counsd  for  tbe  landowner  upon 
the  fourth  question  is  wholly  based  upon  the 
propositton  that  Laws  1885,  c.  2,  $  23  (Gen. 
St  1804,  (  1631),  is  prospective  in  the  sense 
that  it  only  authorizes  the  auditor  to  add  to 
the  tax  for  the  current  year  taxes  for  other 
years,  which  shall,  after  the  passage  of  the 
act  be  prevented  from  being  collected.  In 
support  of  this  contention  he  relies  on  the 
phrase  'if  any  tax  is  prevented  from  bdng 
collected.'  The  statute  in  question  does  not 
impair  any  vested  right,  or  create  any  new 
right  or  impose  any  new  obligation.  It  is 
purely  remedial,  and  merely  gives  a  renaedy 
for  enforcing  existing  rights  and  obligations. 
Such  statutes  are  to  be  liberally  construed, 
in  order  to  accomplish  the  beneficent  pur. 
pose  for  which  they  were  enacted ;  and,  un- 
less a  different  legislative  intent  is  expressed 
or  clearly  implied,  they  will  generally  be 
construed  to  apply  to  rights  and  obligations 
that  accrued  before  enactment  as  well  as  to 
those  to  accrue  after.     Such,  we  think.   Is 
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tbe  constractton  wbldti  sbonld  be  given  to 
the  statute  under  consideration.'* 

In  Gage  t.  Stewart,  127  lU.  207,  19  N.  B. 
702,  U  Am.  St  Rep.  116,  a  statute  declaring 
that  hereafter  no  purchaser  at  a  tax  sale 
BbaU  be  entitled  to  a  deed,  unless  be  has 
compiled  with  certain  conditions  designated 
in  said  statute,  was  held  to  apply  to  sales 
previonsly    made    for   whUdi   no   deed   had 
issned  and  for  which  the  landowner  yet  re- 
tained the  rights  of  redemption.    In  answer 
to  the  argument  that,  so  applied,  tbe  statute 
was  retrospectlTe,    the   court   said:     "It   is 
Insisted  that,  the  sale  occurring  October  21, 
1878,  tbe  laws  then  in  force  will  control  in 
the  subsequent  proceedings  necessary  to  ma- 
taring  the  tax  title,  and  therefore  no  notice 
to  the  owner  was  required  to  be  shown  as  a 
prerequisite  to  the  making  of  tbe  deed.    We 
are  of  the  opinion  that  the  section  of  tbe  act 
of  1ST9  was  intended  to  take  effect  In  pne- 
senU  as  to  all  notices  served    •    *   •    there- 
after, and  to  apply  to  all  purdiasers  at  tax 
sales,    and   their    assignees,  irrespective  of 
when  the  sale  for  taxes  was  made.    This,  we 
think,  the  clear  Import  of  the  language  em- 
ployed.   The  provision  is  not  in  respect  of 
sales  thereafter  to  be  made,  but  is  that  "here- 
after no  purchaser,  or  assignee  of  any  such 
purchaser,  of  any  land  or  lot,  for  taxes,  etc., 
at  any  sale,'  etc.,  shall  be  entitled  to  a  deed 
nntil  he  shall  have  complied  with  tbe  condi- 
tions prescribed  in  that  section  of  the  stat- 
ute.   The  amended  act  applied  to  all  steps  to 
be  taken  after  It  went  into  ^ect,  and  which 
could  be  performed  according  to  Its  require- 
ments.   Nor  does  tbis  construction  give  the 
act  a   retrospective  operation,  as  seems  to 
be  supposed.    Tbe  rule  undoubtedly  is  that  a 
retrospective  effect  will  not  be  given  to  a 
statute  unless  the  legislative  Intent  tluit  it 
shall  80  operate  Is  clearly  manifested.    But 
no  such  effect  is  sought  to  be  given  tills  stat- 
ute.   The  Legislature,  for  tbe  better  protec- 
tion of  those  having  the  right  of  redemption, 
required  that  notice  be  served  upon  the  own- 
er, if  found  to  be  in  the  county,  at  least  three 
months  before  the  expiration  of  redemption. 
No  other  change  affecting  the  right  of  tbe 
purchaser  or  bolder  of  tbe  certificate  of  pur- 
chase Is  wrought  by  this  amendment    It  in 
no  way   affects  or  applies  to  the  sale,  or 
any  of  the  precedent  steps  in  the  proceeding, 
lawful  under  the  former  statute,  but  relates 
exclusively  to  acts  to  be  performed  by  the 
purchaser,  or  bis  assignee^  subsequent  to  Its 
taking  effect,   and  by   the  performance  of 
which  bis  inchoate  right  in  the  land,  under 
his  oerttflcate  of  purchase^  might  ripen  into 
a  title.    These  requirements,  of  giving  notice 
of  tbe  sale,  when  redemption  will  expire, 
and  Doaking  proof  thereof  to  tbe  derk,  are  In 
the  nature  of  remedies  to  be  pursued  by  tbe 
pnndiaser  or  holder  of  the  certificates  of  pur- 
chase to  mature  and  perfect  bis  tiUe  to  the 
land  under  the  tax  sale.    As  to  all  these  acts, 
whicb  could  be  performed  by  the  purchaser, 


or  his  assignee,  after  tbe  statute  became  In 
force,  it  would  necessarily  operate  prospec- 
tively.   Baa  Abr.  'Statute,'  9." 

In  StnrgeR  v.  Carter,  114  V.  S.  611,  5  Sup. 
Ct  1014,  29  L.  Ed.  240,  a  statute  of  Ohio 
which  authorized  an  auditor  to  go  back  four 
years  to  correct  false  returns,  where  former- 
ly by  statute  he  could  not  for  that  purpose 
go  behind  his  annual  settlements  with  tbe 
treasurer,  was  attacked  as  being  a  retroac- 
tive law,  and  as  such  in  conflict  with  the 
Constitution  of  Ohio.  The  court  said:  "In 
our  opinion,  no  right  of  the  taxpayer  has 
been  invaded  by  tbe  act  of  1878l  His  invest- 
ments in  stocks  and  bonds  were  subject  to 
taxation,  the  taxes  upon  such  Investments 
were  due  to  tbe  state,  and  the  act  of  1878 
merely  provided  a  method  by  whicb  tbe  taxes 
might  be  assessed  and  collected  In  spite  of 
tbe  annual  setttcments  made  by  tbe  auditor. 
It  gave  a  new  remedy  to  the  state  for  en- 
forcing a  right  which  it  had  all  tbe  time 
possessed,  namely,  tbe  right  to  tbe  taxes 
upon  property  liable  to  taxation.  Such  an 
act  Is  not  a  retroactive  law  within  the  mean- 
ing of  tbe  Constitution  of  Ohio.  In  tbe  case 
of  Society  for  Propagation  of  the  Gospel  v. 
Wheeler,  2  GaU.  139  [Fed.  Cas.  No.  13,156], 
Mr.  Justice  Story  thus  defines  a  retroactive 
(or,  as  be  calls  It,  a  retrospective)  law:  'Up- 
on principle,  every  statute  which  takes  awa'y 
or  impairs  vested  rights  acquired  under  ex- 
isting laws,  or  creates  a  new  obligation,  im- 
poses a  new  duty,  or  attaches  a  new  dis- 
ability, in  respect  to  transactions  or  consid- 
erations already  past,  must  be  deemed  retro- 
spective.' The  act  of  1878  took  away  no 
vested  right  of  the  taxpayer,  it  imposed  up- 
on him  no  duty  or  obligation,  and  subjected 
him  to  no  disability  in  reference  to  past 
transactions." 

[21  Tbe  point  la  not  made  that  the  opera- 
tion of  the  statute  of  1913,  complained  of  by 
the  appellant,  would  in  any  manner  affect 
any  right  he  possessed  under  the  previous 
law  or  in  any  wise  change  bis  status;  nor 
do  we,  from  a  careful  reading  of  tbe  statute, 
see  that  such  a  consequence  is  to  be  reason- 
ably anticipated.  The  statute  does  not  In- 
terfere with  any  act  done  under — or  any  con- 
dition that  exists  by  reason  of — tbe  former 
law.  It  merely  provides  for  tbe  sale  of  prop- 
erty upon  which  a  lien  for  taxes  has  been  as- 
certained, fixed,  and  declared,  giving  to  tbe 
Uen  no  force  or  effect  which  it  did  not  pos- 
sess under  the  law  by  whicb  It  was  created. 
It  is  therefore  held  that,  upon  the  question 
as  here  presented,  the  act  of  1913,  in  provid- 
ing for  the  sale  of  property  for  taxes  de- 
linquent for  years  previous  to  1913,  does  not 
operate  retrospectively. 

[3]  Counsel  for  appellee  contend  that  tbe 
complaint  states  a  cause  of  action  by  tbe  al- 
legation of  excessive  assessments,  whicb  they 
say  entitles  tbe  appellee  to  relief  under  the 
provisions  of  section  23  of  the  act  This 
phase  of  the  case  was  not  passed  ui)on  by  tbe 
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lower  court  We  do  not  express  any  opinion 
on  the  anestlon.  HoweTer,  It  Is  very  clear 
that  appellee  is  not  entitled  to  an  injunction 
preliminary  to  a  hearing  npon  the  alleged 
ezcessiye  assessments.  By  a  letter  attached 
to  the  complaint,  written  by  appellee's  at- 
torneys to  the  district  attorney,  it  is  said 
that  the  valuations,  it  reduced  50  per  cent 
would  represent  the  reasonable  value  of  the 
properties.  He  must  pay  on  that  basis  be- 
fore he  is  entitled  to  a  preliminary  injunc- 
tion in  any  event  Albuquerque  Bank  v. 
Perea,  147  U.  S.  87,  IS  Sup.  Ct  194,  37  L.  Ed. 
91;  Gooley  on  Taxation,  voL  2,  p.  142. 

The  proper  procedure  in  such  case  is  an- 
nounced in  Albuquerque  Bank  v.  Perea, 
supra,  as  follows:  "It  la  a  profitable  thing 
for  corporations  or  individuals  whose  taxes 
are  very  large  to  obtain  a  preliminary  in- 
junction as  to  all  their  taxes,  contest  the 
case  through  several  years'  litigation,  and 
when,  in  the  end,  it  is  found  that  but  a 
small  part  of  the  tax  should  be  permanent- 
ly enjoined,  submit  to  pay  the  balance. 
This  is  not  equity.  It  Is  in  direct  viola- 
tion of  the  first  principles  of  equity  jurisdic- 
tion. It  is  not  sufficient  to  say  in  the  bill 
that  they  are  ready  and  willing  to  pay  what- 
ever may  be  found  due.  They  must  first  pay 
what  Is  conceded  to  be  due,  or  what  can  be 
seen  to  be  due  on  the  face  of  the  bill,  or  be 
shown  by  affidavits,  whether  conceded  or  not, 
before  the  preliminary  injunction  should  be 
granted.  The  state  is  not  to  be  thus  tied  up 
as  to  that  of  which  there  is  no  contest,  by 
lumping  It  with  that  whldi  Is  really  con- 
tested. If  the  proper  officer  refuses  to  re- 
ceive a  part  of  the  tax,  it  must  be  tendered, 
and  tendered  without  the  condition  annexed 
of  a  receipt  in  full  for  all  the  taxes  assess- 
ed." 

The  judgment  of  the  lower  court  Is  re- 
versed, and  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


ROBERTS,  O.  J.,  and  PARKER,  J^ 
cur. 


coA- 


FRASEB  V.  STATE  SAVINGS  BANK  et  al. 
(Supreme  Court  of  New  Mexico.    Dec.  4,  1913.) 

(Byttahiu  ty  th«  Oovrt.) 

1.  Tbial  tf  893*)  —  FiNDiNoa  —  Ultdcatk 
Facts. 

The  court  is  only  required  to  find  the  al- 
timate  facts  in  controversy,  raised  by  the  is- 
sues in  the  case,  and  is  not  required,  nor  is  it 
proper,  to  set  oat  the  evidence  upon  which  it 
relies  in  determining  such  ultimate  facts. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  It  920-923;  Dec.  Dig.  f  393.»] 

2.  Tbiai,     (H     394,     404*)— FiNDiWQB-Oow- 
BTBucnon. 

ladings  are  not  to  be  construed  with  the 
strictness  of  special  pleadings.  It  is  sufficient 
if,  from  them  all,  taken  together  with  the  plead- 
ings, the  court  can  see  enough  upon  a  fair  con- 
struction to  justify  the  judgment  of  the   trial 


court  notwithstanding  their  want  of  precision 
and  the  occasional  intermixture  of  matten  of 
fact  and  conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dte.^  II  924-«26,  957-062;    Dec.   Dig.  i|  3M, 

8.  Appeai.  aud  Bbbob  (i  1009*)— FniDiiros- 

EVIDBNCB. 

Where  the  trial  court  hears  all  the  witseaa- 
es  testify,  and  is  thus  able  to  observe  thdr 
manner  and  demeanor  while  testi^ing,  the  ap- 
pellate court  will  not  review  ibe  evidence  far- 
ther than  to  determine  whether  or  not  the  find- 
ings are  supported  by  substantial  evidence,  in 
the  absence  of  such  an  overwheln^g  weight  of 
evidence  against  such  findings  as  would  dearly 
show  that  the  trial  court  erred  in  its  ooncln- 
sions  drawn  therefrom;  and  in  an  equity  case, 
where  the  court  hears  the  witnesses  ore  tenos, 
there  is  no  reason  for  a  departure  from  the 
rule. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  |§  3970-3978 ;    Dec.  Dig.  { 

4.  CoWTBAOrS  <i  63*)— CONSIDBBATION— IKAD- 
■QUACT. 

Mere  inadequacy  of  consideration  is  not 
sufficient,  in  and  of  itself,  to  avoid  a  contract 

[Ed.  Note. — IV>r  other  cases,  see  Contracts, 
Cent  Dig.  {{  231,  232;   Dec.  Dig.  |  53.*] 

5.  oontbaots    (i    170*)— conotbuction    bi 
Pabties. 

Where  parties  to  a  contract  construe  it  as 
having  created  a  partnership  relation,  and  act 
upon  such  construction,  the  court  will  not,  aft- 
er rights  have  accrued  thereunder  by  reason 
of  such  construction,  give  to  the  contract  a  dif- 
ferent construction,  which  would  be  at  variance 
with  the  understanding  of  the  parties  to  it. 

[£id.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  I  763;    Dec.  Dig.  (  170.*} 

Appeal  from  District  Court  Taos  County; 
T.  D.  Leib,  Judge. 

Action  by  William  Eraser  against  the  State 
Savings  Bank  and  others.  From  a  judgment 
for  defendants,  plaintifT  appeals.     Affirmed 

On  December  16,  1010,  the  appellant  and 
appellees  John  B.  Bidwell  and  A.  Clarence 
Probert  made  and  executed  the  following 
agreement  viz. : 

"This  agreement  made  and  entered  into 
this  16th  day  of  December,  1910,  by  and  be- 
tween William  Eraser,  as  party  of  the  first 
part  and  John  B.  Bidwell  and  A  Clarence 
Probert,  as  parties  of  the  second  part  t^^ 
for  and  in  consideration  of  the  sum  of  two 
thousand  dollars  and  other  more  valuable 
consideration  we  hereby  form  ourselves  into 
a  joint  and  copartnership  under  the  firm 
name  and  style  of  Eraser,  Bidwell  &  Probert 
for-  the  purposes  of  developing,  improving, 
selling,  and  disposing  of  the  mineral  proper- 
ties of  the  said  William  Eraser  within  a 
period  of  two  (2)  years'  time  from  this  date, 
or  as  long  thereafter  as  the  said  William 
Eraser  may  agree  to  and  with  said  parties 
of  the  second  part ;  and  in  further  considera- 
tion for  the  time  and  moneys  expended  by 
the  said  John  B.  Bidwell  and  A.  Clarence 
Probert  a  warranty  deed  has  been  execated 
and  given  to  each  one  of  the  said  parties  of 
the  second  part  conveying  an  undivided  oim»- 
third  interest  In  and  to  all  of  said  mining 
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properties  belonging  to  the  said  WlUliun 
Fraser,  and  If  said  mining  properties  are 
not  sold  or  disposed  of  within  the  said  period 
of  time  mentioned  above,  then  said  warranty 
deeds  are  to  be  void  and  of  no  effect,  and  the 
said  mlyilng  properties  mentioned  in  said 
warranty  deeds  are  to  revert  bade  to  the 
Bald  William  Fraser. 

"It  is  further  hereby  matually  understood 
and  agreed  tliat  in  the  event  of  an  expiration 
or  forfeltare  of  this  agreement  or  contract 
that  all  moneys  expended  by  the  said  John 
B.  Bldwell  and  A.  Clarence  Probert,  parties 
of  the  second  part,  that  the  said  William 
Fraser  hereby  agrees  to  relmbnrae  and  pay 
back  tlie  whole  amonnt  of  said  moneys  in 
the  form  of  a  lien  against  all  of  said  proper- 
ties mentioned  in  said  warranty  deeds,  so 
that  the  said  John  B.  BidweU  and  A.  Clar- 
ence Probert  shall  not  be  oat  any  moneys 
that  were  expended  in  this  copartnership  or 
transaction  by  them. 

"In  witness  whereof,  the  said  parties  have 
hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written. 
"[Signed]    William    Fraser.  [Seal.] 

"[Signed]    John  B.  Bldwell.  [SeaL] 

"[Signed]    A.  Clarence  Probert    [Seal.] 
"Signed,  sealed  and  delivered  la  presence 
of 

"[Signed]  J.  Wight  Glddlngs. 
"[Signed]  Fidel  Cordoba,  Jr. 
"[Signed]    Enrique  OonEales." 

On  the  same  day,  and  as  part  of  the  same 
tiansactioD,  appellant  made,  executed,  and 
delivered  tb  each  of  the  above-named  appel- 
lees a  warranty  deed,  signed  by  appellant 
and  his  wife,  by  which  he  conveyed  to  eadi, 
respectively,  an  undivided  one-third  Interest 
in  and  to  all  his  mining  properties  therein 
named,  and  also  a  like  Interest  in  and  to  a 
toll  road  owned  by  him  In  the  Rio  Hondo 
CaSon  leading  to  said  mining  properties  and 
the  grantor's  rights  in  the  I«rouz  grant  On 
the  same  day,  or  shortly  thereafter,  BidweU 
placed  to  Fraser's  credit  In  the  Taos  Savings 
Bank,  or  applied  on  Fraser's  debts,  approxi- 
mately $2,000. 

Thereafter,  on  February  18,  1911,  Fraser, 
BidweU,  and  Probert  made  and  entered  Into 
a  written  contract  with  Charles  T.  Martin. 
by  which  they  agreed  to  convey  to  him,  for 
the  sum  of  $77,600,  aU  the  property  above 
mentioned.  The  contract  was  signed  by 
Fraser,  BidweU  ft  Probert,  a  copartnership, 
by  each  of  the  individuals  composing  the  al- 
lied partnership,  and  by  Martin.  By  the 
terms  of  the  contract  $20,000  was  to  be  paid 
in  cash  and  the  balance  was  to  be  paid  in 
two  installments,  at  stated  times.  Pursuant 
to  the  contract  the  $20,000  was  paid,  which 
was  turned  over  to  Probert,  and  by  him  de- 
posited in  the  Taos  Savings  Bank,  out  of 
which  sum  aU  of  Fraser's  debts  were  paid, 
amounting  to  approximately  the  sum  of  $10,- 
000,  and  some  cash  was  distributed  to  each 
of  the  parties  to  the  so-called  partnership 
137P.-88 


agreement  by  Probert  Deeds  to  the  proper- 
ty were  executed  by  the  three  parties,  as  re- 
quired by  the  contract,  which  were  placed, 
under  the  contract,  in  escrow  with  the  Han- 
over National  Bank  of  New  York  City,  for 
delivery  to  Martin  upon  compUance  by  him 
with  the  terms  of  the  contract.  Subsequent- 
ly Martin  paid  to  the  Hanover  National 
Bank  the  first  installment  of  $18,500,  aa  re- 
quired by  the  contract,  widch  payment  was 
made  in  September,  1911. 

Immediately  prior  to  such  payment,  Fraser 
instituted  this  suit  In  the  lower  court  for  the 
dissolution  of  the  aUeged  copartnership  be- 
tween Fraser,  Bldwell,  and  Probert,  the  r«r 
sdasion  of  the  two  deeds  for  one-third  inter- 
est each  in  Fraser's  property  to  Probert  and 
Bldwell,  the  accounting  for  $20,000,  part  of 
which  had  been  taken  by  Bidwdl  and  Pro- 
bert with  proper  commission  allowances  to 
Probert  and  Bldwell  for  their  services  quan- 
tum meruit  and  their  reimbursement  for 
their  expenditures  under  the  copartnership 
agreement,  the  appointment  of  a  receiver  to 
carry  out  the  undertaking  with  Charles  T. 
Martin,  the  injunction  of  Probert  and  Bldwell 
and  the  State  Savings  Bank  from  interfering 
with  Fraser  in  carrying  out  the  contract 
with  Martin,  and  certain  modifications  there- 
of to  which  Fraser  alone  Iiad  agreed,  and 
to  restrain  Probert  and  Bldwell  from  direct- 
ing the  Hanover  National  Bank  not  to  re- 
ceive the  payment  of  $18,000  about  to  taU 
due,  as  modified  by  certain  agreements  made 
by  Fraser,  individually,  and  the  authoriza- 
tion of  the  receiver  to  take  and  hold,  under 
ptGper  bond,  the  money  Martin  should  pay 
under  said  contract  The  basis  of  the  com- 
plaint was  fraud,  in  that  advantage  had  been 
taken  by  BidweU  and  Probert  of  Fraser's 
weakened  mental  condition  in  the  transac- 
tion. 

The  appeUees  answered,  denying  aU  the  al- 
legations of  fraud  and  overreaching  and  the 
weakened  mental  condition  of  Fraser,  and 
aUeged  foU  performance  of  the  contract  on 
their  part  They  also  set  up  fraud  on  Fras- 
er's part  in  Ills  attempted  dissolution  of  the 
partnership  agreement 

Charles  T.  Martin  intervened,  for  the  pur- 
pose of  securing  advantage  of  certain  modifi- 
cations in  the  original  contract  of  purchase, 
made  by  Fraser  Just  prior  to  the  institution 
of  this  suit 

B.  G.  RandaU,  receiver  of  the  Taos  Savings 
Bank,  also  intervened  for  the  purpose  of 
subjecting  Probert's  interest  In  the  funds, 
should  he  ultimately  be  adjudged  entitled 
thereto,  to  certain  Indebtedness  owing  by  him 
to  the  bank. 

Trial  was  had  to  the  court  in  equity,  which 
found  the  issues  in  the  main  case  in  favor  of 
BidweU  and  Probert,  and  against  Fraser, 
and  in  favor  of  RandaU,  receiver,  upon  his 
claim  against  Probert  The  intervention  of 
Martin  was  determined  against  him.  The 
plaintiff,  Fraser,  appealed  to  this  court,  as 
likewise  did  the  Intervener,   Martin.     Sub- 
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aeqnently  the  appeal  as  to  Martin  was  dis- 
missed, at  his  request. 
Additional  facts  appear  In  the  opinion. 

Renehan  &  Wright,  of  Santa  F6,  for  appel- 
lant A.  C.  Voorhees,  of  Raton,  and  Frank 
T.  Cheetham,  of  Taos,  for  appellees. 

ROBERTS,  C.  X  (after  stating  the  facts 
as  atiove).  While  many  claimed  errors  are 
assigned,  we  will  confine  our  consideration  to 
those  only  which  appellant  has  discussed  in 
Itis  brief  and  upon  the  hearing  of  the  cause 
in  tills  court 

Complaint  Is  first  made  that  the  findings 
of  fact  made  by  the  trial  court  are  mere  con- 
clusions of  law,  and  therefore  the  decree 
made  is  inoperatlTe,  because  not  supported  by 
findings;  such  findings  having  been  request- 
ed by  appellant  It  would  require  unneces- 
sary space  to  incorporate  all  the  findings  of 
fact  and  conclusions  of  law  made  by  the  trial 
court  It  is  perhaps  sufficient  to  state  that 
the  court  found  that  the  parties  entered  into 
the  so-called  partnership  agreement  set  out 
in  the  statement  of  facts,  on  the  date  herein 
named ;  that  pursuant  to  such  partnership 
agreement  Fraser  and  wife  made,  executed, 
and  delivered  to  Bldwell  and  Probert  deeds  to 
one-third  interest  each,  in  and  to  the  proper- 
ty described  in  the  complaint;  that  Bldwell 
and  Probert  performed  all  the  conditions  of 
said  ag^reement  on  their  part  to  be  perform- 
ed; that  there  was  a  good  and  sufficient  con- 
sideration for  the  said  deeds;  that  said 
deeds  were  executed  and  delivered  by  plain- 
tlfF  as  his  free  and  voluntary  act  and  with- 
out any  undue  infiuence  or  duress  of  Bldwell 
and  Probert;  that  at  the  time  of  making 
such  partnership  agreement  and  executing 
said  deeds  said  Fraser  was  of  sound  mind 
and  had  the  mental  capacity  to  make  said 
contract  and  execute  said  deeds;  that  the  at- 
tempted dissolution  of  the  copartnership  by 
Fraser  was  an  attempt  to  defraud  Bldwell 
and  Probert  Certain  other  facts  were  found, 
not  involved  In  this  appeal,  however,  as  such 
facts  affected  only  the  interveners,  Martin 
and  Randall,  the  receiver  of  the  Taos  Savings 
Bank. 

[1]  The  court  Is  only  required  to  find  the 
iilttmate  facts  in  controversy,  raised  by  the 
issues  in  the  case.  Here  the  questions  to  be 
determined  were:  (1)  The  mental  condition 
of  Fraser  at  the  time  he  entered  into  the 
contract  with,  and  executed  the  deeds  to, 
Probert  and  Bldwell;  and  (2)  were  said 
deeds  executed  and  delivered  by  Fraser  to 
Bldwell  and  Probert  freely  and  voluntarily, 
and  without  any  undue  influence  or  duress  on 
the  part  of  either  Bldwell  or  Probert?  These 
were  the  main  Issues  in  the  case,  the  ultimate 
facts  which  the  court  was  required  to  de- 
termine in  order  to  render  a  judgment  In 
38  Cyc.  1980,  It  Is  stated :  "The  setting  out 
of  matters  of  evidence  and  subordinate  facts 
in  the  findings  is  neither  necessary  nor  prop- 
er, as  a  finding  of  ultimate  facts  necessarily 


includes  all  the  probative  facts,  together  with 
the  inferences  therefrom,  and  it  is  the  prov- 
ince and  duty  of  the  court  to  state  ultimate, 
rather  than  evidentiary  or  probative,  facts 
in  its   findings." 

[2]  The  court  was  not  required,  nor  would 
it  have  been  proper,  to  set  out  the  evldeiice 
upon  which  it  relied  in  determining  the 
ultimate  facts  found.  Nor  does  the  fact 
that  conclusions  of  law  may  have  been  In- 
termixed with  the  findings  of  fact  render 
such  findings  80  objectionable  as  to  reqnire 
a  reversal  of  the  case.  In  the  case  of  Baker 
T.  De  Armljo,  decided  at  the  last  term  of  this 
court,  an;l  reported  In  128  Pac.  73,  we  quot- 
ed, with  approval,  the  following  excerpt  from 
the  case  of  O'Reilly  v.  CampbeU,  116  U.  S. 
420,  6  Sup.  Ct  422,  29  L.  Ed.  669 :  "Findings 
are  not  to  be  construed  vrlth  the  strictness 
of  special  pleadings.  It  is  sufficient  If  from 
them  all,  taken  together  with  the  pleadings, 
we  can  see  enough  upon  a  fair  construction 
to  justify  the  judgment  of  the  court,  not- 
withstanding their  want  of  precision  and 
the  occasional  Intermixture  of  matters  of  fact 
and  conclusions  of  law."  Tested  by  ttiis 
rule,  we  think  the  findings  are  sufficient  to 
support  the  judgment 

[S]  Appellant  next  contends  that  the  find- 
ings of  fact  are  not  supported  by  sufficient 
evidence,  and,  further,  that  it  la  the  duty 
of  this  court  this  being  an  equity  case,  to 
review  all  the  evidence  in  the  record,  and, 
regardless  of  the  findings  of  the  trial  court, 
enter  such  a  decree  as  "may  be  agreeable  to 
law."  In  other  words,  notwithstanding  tlie 
rule  adopted  and  always  adhered  to  by  the 
territorial  Supreme  Court  that  it  would  not, 
where  the  trial  court  heard  all  the  evidence 
ore  tenus,  and  thus  had  the  opportunity  of 
observing  the  witnesses  while  testifying,  and 
was  thereby  enabled  to  judge,  from  their 
manner  and  demeanor  while  testifying,  the 
weight  to  which  their  testimony  was  entitled, 
disturb  the  findings  of  fact  made  by  the  trial 
court  if  such  findings  were  supported  by 
substantial  evidence,  or,  as  sometimes  stated, 
"by  sufficient  evidence."  Of  course,  where 
the  testimony  is  taken  by  an  examiner,  or 
by  deposition,  or  is  in  the  main  so  taken, 
and  this  court  has  the  same  opportunity  as 
the  trial  court  possessed  of  determining  the 
facts,  the  reason  for  the  rule  does  not  exist, 
and  the  appellate  court  will  review  the  evi- 
dence and  arrive  at  its  own  conclusion  as  to 
the  facts  established  thereby.  But  where, 
as  in  this  case,  the  court  heard  all  the  wit- 
nesses testify,  and  observed  their  manner,  de- 
meanor, and  appearance  while  on  the  stand, 
this  court  will  not  review  the  evidence,  fur- 
ther than  to  determine  whether  or  not  the 
findings  are  supported  by  substantial  evi- 
dence, in  the  absence  of  such  an  overwhelm- 
ing weight  of  evidence  against  such  findings 
as  would  clearly  show  that  the  trial  court 
erred  in  its  conclusions  drawn  therefrom. 
In  an  equity  case,  where  the  court  hears  all 
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tbe  witnesses  testify,  there  Is  no  reason  for 
a  departure  from  the  rule.  Under  the  old 
equity  practice  such  cases  were  heard  entire- 
ly open  written  evidence,  which  doubtless, 
and  correctly  so,  established  the  practice  that 
the  appellate  court  would  review  and  weigh 
the  eridence;  but  under  modem  practice  th« 
reason  for  the  rule  no  longer  exists. 

Upon  tbe  trial  of  the  case,  a  great  deal  of 
testimony  was  introduced  for  the  purpose  of 
showing  that  appellant  was  mentally  Ineffl- 
dent  at  the  time  he  entered  into  the  contract 
of  December   16,   1910.     On   his   behalf,   It 
was  established  that  about  six  months  prior 
thereto  be  was  thrown  from  a  buggy  and  re- 
ceived a  severer  blow  on  the  head,  from  which 
he  was  unconscious  for  from  ten  days  to 
three  weeks.    Witnesses  for  appellant  detail- 
ed various  drcnmstances  and  conduct  on  his 
part  thereafter,  upon  which  they  based  tbe 
opinion  that  he  was  of  unsound  mind.    Two 
physicians  testified,  as  experts,  that  from  a 
review  of  tbe  facts  detaUed  by  other  wit- 
nesses,  and  examinations  which   they  had 
made  of  appellant,  he  was  of  unsound  mind 
at  the  time  of  making  tbe  contract    On  the 
other  hand,  the  physician  who  attended  him 
during  his  iUness  testified  that  there  was  a 
complete  recovery  from  the  Injury,  and  that 
be  was  restored  to  a  normal  condition  men- 
tally, about  two  weeks  after  the  injury.    Up- 
on the  trial  there  was  Introduced  in  evidence 
a  great  many  letters  written  by  appellant, 
dating  from  about  four  weeks  after  his  In- 
jnry  to  some  months  after  the  signing  of  the 
contract  in  question,  all  of  which,  without 
exception,  appeared  to  have  been  written  by 
a  man  in  possession  of  all  his  mental  facul- 
ties.   Indeed,  such  letters  were  remarkably 
clear,  explicit,  and  concise,  and  would  hardly 
be  reconcilable  with  mental  deficiency  or  un- 
soundness of  mind  on  the  part  of  the  writer. 
Again,  the  Mperts  for  appellant  tesOfled 
that  the  condition  of  his  mind  would  natur- 
ally become  worse,  his  Intellect  would  be- 
t«me  gradually  Impaired,  and  that  the  dis- 
ease with  which  he  was  Buffering  was  "pro- 
gressive";   that  in  no  evoit  could  there  be 
hope  of  improvement  In  hla  mental  condi- 
tion ;  that  at  the  time  of  the  trial  he  was  In 
a  worse  condition  mentally,  or  at  least  was 
00  better,  than  he  was  at  the  time  he  exe- 
cuted the  contract  December  16,  1910.     Ap- 
pellant testified  as  a  witness  upon  the  trial, 
and  was  subjected  to  a  rigid  cross-examina- 
tion.   From  his  testimony  it  appears  that  he 
knew  all  the  details  of  his  business,  even  to 
tbe  minutest  details,  and  there  Is  nothing 
whatever  to  suggest  an  impaired  Intellect 
It  is  probable  that  the  trial  court  gave  con- 
siderable wei^t  to  his  testimony,  and  his 
manner  and  conduct  upon  the  stand.  In  ar- 
riving at  the  conclusion  that  he  was  of  sound 
mind,  as  also  tbe  letters  written  by  him,  be- 
fore and  after  the  contract  was  executed. 
From  a  review  of  the  evidence.  It  appears 
that  tbe  findings  In  this  respect  are  support- 


ed by  substantial  evidence,  and  are  not  sub- 
ject to  attack  here. 

Nor  was  there  any  evidence  of  duress, 
fraud,  or  overreaching.  It  is  true  Fraser 
was,  at  the  time  he  entered  into  the  con- 
tract with  Bldwell  and  Probert,  In  straitened 
circumstances;  but  neither  of  tbe  appellees 
had  anything  to  do  with  bringing  about  such 
condition.  Tbe  evidence  discloses  that  Fras- 
er owed  about  $10,000,  some  of  which  was 
past  due ;  that  his  property  had  been  sold  for 
taxes,  and  interest  on  some  of  his  other  debts 
was  past  and  pressing.  He  required  for  his 
immediate  necessities  approximately  $2,000, 
which  Bldwell  agreed  to  and  did  advance 
under  the  contract  The  written  contract, 
set  out  in  the  statement  of  focts,  it  is  ad- 
mitted by  all  parties,  did  not  express  the  en- 
tire agreement  between  tbe  parties.  All 
agree  that  Bldwell  was  to,  and  did,  advance 
the  sum  of  $2,000,  and  that  he  was  further 
to  drive  a  tunnel  and  develop  the  property 
and  put  It  In  shape  for  examination  by  pur- 
chasera  Immediately  upon  signing  the  con- 
tract he  repaired  to  the  property  and  began 
work  agreed  to  be  done.  Probert  on  the  oth- 
er  band,  was  to  find  a  purchaser  for  tbe 
property,  and  to  pay  all  expenses  connected 
therewith.  Fraser  contended,  upon  the  trial, 
that  the  agreement  which  he  made  with  Pro- 
bert and  Bldwell  did  not  include  the  deal 
which  was  consummated;  that  It  was  ex- 
pressly excepted  from  the  contract,  and  he 
was  to  have  the  right  to  proceed  with  the 
sale,  which  was  being  promoted  by  Mr.  Man- 
ley  of  Denver.  This  was  denied  by  Bldwell ; 
Probert  not  testifying.  But  the  letters  which 
Fraser  wrote  to  Probert  while  the  Manley 
deal  was  pending  and  about  to  be  consum- 
mated, furnish  strong  evidence  that  no  such 
exception  was  made  from  the  contract  He 
advised  Probert  of  every  detail  of  the  pro- 
posed deal,  and  asked  his  advice,  spoke  of 
the  three  acting  In  concert  In  the  matter, 
and,  we  think.  Justified  the  trial  court  in 
concluding  that  no  exception  whatever  was 
intended  by  Fraser  or  the  parties. 

From  the  transcript  of  the  evidence,  it  ap- 
pears, without  dispute,  that  Fraser  sent  for 
Bldwell  to  come  to  his  house  two  or  three 
days  prior  to  December  16th,  the  date  when 
the  contract  and  deeds  were  signed.  His  ob- 
ject was  to  Induce  Bldwell  to  engage  with 
him  In  the  tie  and  lumber  business.  Bldwell 
declined  to  go  into  the  business,  because  of 
the  uncertainty  of  the  title  to  the  land  upon 
which  It  was  proposed  to  operate.  During 
the  conversation  Bldwell  told  Fraser  that  he 
had  about  $2,000  in  cash  which  he  was  not 
using  at  the  time.  Fraser  asked  him  to  loan 
him  the  money,  to  enable  him  to  pay  his 
pressing  debts  and  taxes.  Fraser  claims  Bid- 
well  agreed  to  do  so,  but  this  Is  denied  by 
Bldwell.  The  next  day,  at  Fraser's  sugges- 
tion, they  went  into  Taos  and  called  to  see 
Mr.  Probert,  who  was  unknown  to  Bldwell. 
The  next  day  Bldwell  and  Probert  had  a 
talk,  In  the  absence  of  Fraser,  but  at  Fras- 
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el's  suggestion,  relative  to  some  plan  to  as- 
sist Fraser.  Bldwell  says  they  agreed  upon 
tbe  plan  which  consummated  In  the  contract. 
The  next  day  Bldwell  submitted  the  details 
of  the  proposition  to  Fraser,  which  he  ac- 
cepted ;  be  claiming,  however,  that  the  Man- 
ley  deal  was  excluded  therefrom,  and  that 
Probert  was  to  find  a  purchaser  for  the  prop- 
erty at  a  price  of  not  less  than  $300,000.  It 
will  be  seen  that  there  Is  no  suggestion  of 
fraud,  or  duress,  or  overreaching.  In  the 
above  recital  of  the  facts  leading  up  to  tbe 
making  of  the  contract  and  executing  the 
deeds.  Fraser  bad  ample  Ume  to  consider 
the  proposition,  having  taken  the  deeds  out 
overnight  for  his  wife's  signature. 

[4]  Mere  Inadequacy  of  consideration  is  not 
sufficient,  in  and  of  itself,  to  avoid  a  con- 
tract In  the  case  of  Eyre  v.  Potter,  16  How. 
59,  14  L.  Ed.  592,  the  Supreme  Court  of  the 
United  States  say:  "Against  an  array  of  evi- 
dence like  this,  the  question  of  equivalents  or 
of  the  exact  adequacy  of  consideration  can- 
not well  be  raised.  The  parties,  if  competent 
to  contract  and  willing  to  oonttact,  were  tbe 
only  proper  Judges  of  the  motive  or  consider- 
ations operating  upon  them;  and  it  would  be 
productive  of  the  worst  consequences  if,  un- 
der pretexts  however  specious,  interests  or 
dispositions  subsequently  arising  could  be 
made  to  bear  upon  the  acts  deliberately  per- 
formed, and  which  have  become  the  founda- 
tion of  Important  rights  In  others.  Mere 
Inadequacy  of  price,  or  any  other  inequality 
in  a  bargain,  we  are  told,  is  not  to  be  under- 
stood as  constituting  per  se  a  ground  to 
avoid  a  bargain  in  equity.  For  courts  of 
equity,  as  well  as  courts  of  law,  act  upon  the 
ground  that  every  person  who  is  not,  from 
his  peculiar  condition  or  circumstances,  un- 
der disability,  is  entitled  to  dispose  of  his 
property  in  such  manner  and  upon  such  terms 
as  he  chooses;  and  whether  his  bargain  be 
wise  and  discreet  or  otherwise,  or  profitable 
or  unprofitable,  are  considerations  not  for 
tbe  courts  of  Justice,  but  for  the  party  him- 
self to  deliberate  upon.  •  •  *  Again,  It  is 
ruled  that  inadequacy  of  consideration  is  not 
of  itself  a  distinct  principle  of  equity.  The 
common  law  knows  no  such  principle.  Tbe 
consideration,  be  it  more  or  less,  supports 
the  contract.  Common  sense  knows  no  such 
principle.  The  value  of  a  thing  is  what  it 
will  produce,  and  it  admits  no  precise  stand- 
ard. One  man,  in  the  disposal  of  his  prop- 
erty, may  sell  it  for  less  than  another  would. 
If  courts  of  equity  were  to  unravel  all  these 
transactions,  they  would  throw  everything 
into  confusion,  and  set  afloat  the  contracts  of 
mankind.  Such  a  consequence  would  of  Itself 
be  sufficient  to  show  the  injustice  and  im- 
practicability of  adopting  tbe  doctrine  that 
mere  inadequacy  should  form  a  distinct 
ground  for  relief.  Still  there  may  be  such 
unconscionableness  or  Inadequacy  of  consid- 
eration in  a  bargain  as  to  demonstrate  some 
gross  Imposition  or  some  undue  influence; 


and  in  such  case  courts  of  equity  ought  to 
interfere,  upon  satisfactory  ground  of  fraud. 
But  then  such  unconscionableness  or  such 
Inadequacy  should  be  made  out  as  would,  to 
use  an  expressive  phrase,  shock  the  con- 
science, and  amount  in  itself  to  conclusive 
and  decisive  evidence  of  fraud." 

Again  in  another  case  the  same  court  used 
the  following  language  which  fits  the  drcnm- 
stances  of  the  case  at  bar :  "ESnougb  appears 
in  the  record  to  convince  tbe  court  that  the 
respondent  was  in  straitened  circumstances, 
that  his  business  affairs  had  become  compli- 
cated, that  he  was  greatly  embarrassed  with 
litigations,  and  that  he  was  in  pressing  want 
of  pecuniary  means;  but  the  court  is  wholly 
unable  to  see  that  the  complainant  is  respon- 
sible for  those  circumstances,  or  that  he  did 
any  unlawful  act  to  deprive  the  respondoit  of 
bis  property,  or  to  create  those  necessities  or 
embarrassments,  or   to  compel   him  to  do 
what  he  acknowledges  be  did  do,  which  was 
to  yield  to  the  pressure  of  the  circumstances 
surrounding  him,  and  as  a  choice  of  evils 
accepted  the  advance  of  $5,000  and  the  shares 
assigned  to  him,  in  the  new  organization  as 
proposed,  and  voluntarily  signed  both  the 
agreement  and  the  assignment    Such  an  act 
as  that  of  signing  those  instruments,  under 
circumstances  disclosed  in  the  record,  must 
be  regarded,  both  in  equity  and  at  law,  as  a 
voluntary  act  as  it  was  unattended  by  any 
act  of  violence,  or  threat  of  any  kind,  calcu- 
lated in  any  degree  to  intimidate  the  party, 
or  to  force  tbe  result  or  to  compel  that  con- 
sent which  is  the  essence  of  every  valid  con- 
tract   Suppose  he  consented  reluctantly,  as 
he  avers,  still  the  fact  is  he  did  consent  when 
be  might  have  refused  to  affix  bis  signature 
to  the  instruments,  as  he  bad  repeatedly  done 
for  the  year  preceding;  and,  having  consent- 
ed to  the  arrangement  and  signed  tbe  Instru- 
ments, be  la  bound  by  their  terms,  and  must 
abide  tbe  consequences  of  his  own  voluntary 
act  unless  some  other  of  his  defenses  set 
up  in  the  answer  have  a  better  foundation." 
French  v.  Shoemaker,  14  Wall.  333.  20  L.  Ed. 
852. 

[(]  Counsel  for  appellant  next  Insists  that 
the  agreement  entered  into  by  the  parties, 
did  not  constitute  a  partnership  contract  but 
was  at  most  a  brokerage  agreement  Had  tbe 
parties  to  the  contract  not  treated  it  as  con- 
stituting a  partnership  agreement  we  would 
be  Inclined  to  agree  with  counsel;  but  all 
the  acts  of  the  parties,  and  circumstances  In 
evidence,  from  the  time  of  making  tbe  con- 
tract in  December  until  tbe  conclusion  of  the 
sale  to  Martin,  plainly  show  that  Fraser  and 
Bldwell  and  Probert  recognized  that  a  part- 
nership existed  between  them  by  virtue  of 
said  contract,  and  treated  each  other  accord- 
ingly. Having  placed  a  construction  upon 
tbe  contract  and  acted  thereunder,  the  court 
will  not  at  this  time,  and  after  all  the 
rights  have  accrued,  give  to  tbe  contract  a 
different  construction,  wbldi  would  plainly 
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be  at  variance  with  the  nndentandlng  of  tbe 
parties  to  it    30  Gyc.  360. 

Appellant  contends  that,  as  tbe  written 
agreement  did  not  embrace  the  entire  con- 
tract between  the  parties,  and  a  part  of  it 
rested  in  parol,  that  it  was  a  parol  contract, 
and  that  the  partnership  agreement  was 
witliln  the  statute  of  frauds,  first,  because  it 
was  not  to  be  performed  within  a  year,  and, 
second,  because  it  concerned  land.  This  ques- 
tion is  not  iuTolTed  in  the  case,  however,  as 
it  was  not  raised  by  the  pleadings. 

What  we  have  already  said  In  the  case  dis- 
poses of  appellant's  contention  that  the  court 
erred  In  not  decreeing  the  dissolution  of  tbe 
partnership.  The  only  basis  in  the  complaint 
for  the  dissolution  of  the  relations  between 
the  parties  was  the  unsoundness  of  appel- 
lant's mind  at  the  time  of  the  execution  of 
tbe  contract  by  which  the  partnership  was 
formed,  and  the  alleged  fraud,  duress,  and 
overreaching  of  appellant  at  that  time.  On 
these  issues  the  court  found  for  the  appellees; 
consequently  there  was  no  ground  for  a  de- 
aee  of  dissolution. 

For  tbe  reasons  stated,  the  Judgment  of  the 
lower  court  will  be  affirmed;  and  it  is  so 
ordered. 

HANNA  and  PARKER,  J  J.,  concur. 


STATE  T.  COATS  et  aL 
(Supreme  Court  of  New  Mexico.    Dec.  2,  1913.) 

(SyUabui  l»  the  Court.) 

1.  Cbimirai,  Iiaw  (g  260*)— Appeai.  bt  Pbob- 
EcuTiNQ  WrrNBSs— TiTi*  OF  Cask. 

Where  a  justice  of  the  peace,  under  section 
S,  c.  61,  Sess.  Laws  1907,  finds  that  a  criminal 
prosecution  has  been  instituted  "maliciously, 
or  without  probable  cause,"  and  taxes  the  costs 
ag^nst  the  prosecuting  witness,  and  the  prose- 
cnting  witness  appeals  from  such  judgment,  the 
case  should  be  docketed  in  the  name  of  the  state 
against  the  prosecuting  witness,  and  not  as  orig- 
inally entitled. 

[Ed.    Note.^For    other   cases,   see   Criminal 
Law,  Cent  Dig.  f|  567-«09 ;  Dec.  Dig.  $  260.*] 

2.  CRiMiNAr    Law    (J    260*)  —  Taxation    of 
Costs— Appeal  bt  Pbosecdtino  Witness— 

DiSCBBTION    or  DiSTBICT    CotJBT. 

In  such  a  case,  where  the  prosecuting  wit- 
ness appeals  from  a  judgment  of  the  justice  <^ 
tbe  peace  taxing  him  wito  Uie  costs,  the  district 
court  is  required  to  try  the  question  as  to  wheth- 
er the  prosecution  was  instituted  maliciously 
or  without  probable  cause  de  novo,  and  must 
enter  its  own  independent  judgment  in  the 
case.  In  such  case  the  discretion  conferred 
by  the  statutes  upon  the  justice  of  the  peace  is 
necessarily  transferred  to  the  district  court. 

[Ed.    Note.— For   other    cases,   see    Criminal 
Law,  Cent  Dig.  H  567-609;  Dec  Dig.  f  200.*] 

3.  CanaNAi.   Law    (I   260*)  — Taxation    of 
Costs— Appeal  by  Pbosecutino  Witness— 

BlTBOBN   of  PboOF. 

Upon  such  appeal  the  burden  is  upon  the 
state  to  show  that  the  prosecution  was  institut- 
ed maliciously  or  without  probable  cause. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  i|  567-609 ;   Dec.  Dig.  g  260.*] 


Appeal  from  District  Oourt,  Sierra  Coun- 
ty; Mechem,  Judge. 

John  Coats  and  another  were  acquitted  of 
keeping  a  disorderly  house  within  300  yards 
of  a  BChooIhonse,  and  costs  were  taxed  to 
the  prosecuting  witness,  and  he  appeals.  Af- 
firmed. 

Edward  D.  Tlttmann,  of  HlUsboro,  Special 
Prosecutor,  for  the  State. 

ROBERTS,  C.  J.  G.  W.  Bledsoe  was  the 
prosecuting  witness  in  an  information  filed 
by  the  district  attorney,  before  a  Justice  of 
the  peace,  against  John  Coats  and  his  wife, 
wherein  they  were  charged  with  conducting 
a  disorderly  house  within  300  yards  of  a 
Bchoolhouse.  Upon  trial  the  defendants  were 
acquitted,  and  the  Justice  of  tbe  peace  found 
that  the  -prosecution  was  instituted  "mali- 
ciously and  without  probable  cause,"  and  tax- 
ed the  costs  against  Bledsoe,  and  ordered  bini 
committed,  until  tbe  costs  should  be  paid. 
From  the  Judgment  taxing  him  with  the 
costs,  Bledsoe  appealed  to  the  district  court 
In  the  district  court  the  state  filed  a  motion 
to  dismiss  the  appeal,  on  the  ground  that  the 
district  court  was  without  Jurisdiction  to  try 
tbe  case,  because  no  appeal  could  be  taken 
from  the  Judgment  of  the  Justice  of  the  peace. 
The  court  overruled  the  motion  and  called 
the  case  for  trial,  and,  the  state  offering  no 
evidence,  a  Judgment  was  entered  discharging 
Bledsoe  from  the  payment  of  the  costs  of 
the  case.  From  such  Judgment  tbe  state 
appeals,  and  predicates  error  upon  two 
grounds,  viz.:  (1)  Tbe  imposition  of  costs 
upon  tbe  prosecuting  witness  resting  solely 
within  tbe  discretion  of  tbe  Justice  of  the 
peace,  no  appeal  lies  to  review  such  discre- 
tion; and  (2)  upon  appeal,  in  such  a  case, 
the  burden  was  upon  tbe  appellant,  and  In  the 
absence  of  any  evidence  it  was  the  duty  of 
the  court  to  enter  Judgment  for  the  state. 

[1]  Before  considering  the  question  stated. 
It  is  probably  advisable  to  notice  a  question 
of  practice,  presented  by  the  record  in  tbls 
case,  but  not  discussed  by  counsel.  The  case 
is  docketed  in  this  court,  and  was  apparently 
so  docketed  in  the  district  court  as  "State 
of  New  Mexico  v.  John  Coats  et  al.,  the  de- 
fendants In  the  original  case.  This  is  im- 
proper. The  case  against  John  Coats  was 
disposed  of  by  the  Judgment  of  tbe  Justice  of 
the  peace,  and  when  be  taxed  the  costs 
against  Bledsoe  the  Judgment  therein  became 
a  Judgment  in  l>etaalf  of  the  state  against 
said  Bledsoe,  and  so  it  should  appear  in 
subsequent  proceedings  involving  such  Judg- 
ment 

[2]  Appellant's  brief  is  devoted  chiefly  to  a 
discussion  of  tbe  first  ground  upon  which 
error  is  predicated.  The  section  of  tbe  stat- 
ute under  which  the  Justice  of  the  peace  im- 
posed tbe  costs  of  the  case  upon  the  prosecut- 
ing witness  reads  as  follows:  Section  3,  c.  61, 
S.  L.  1907:    "Upon  tbe  trial  of  any  criminal 
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case,  whenever  the  court  or  Justice  of  the 
peace  shall  be  satisfied  that  any  such  case 
has  been  instituted  maliciously  or  without 
probable  cause,  the  court  may  In  its  discre- 
tion tax  the  costs  therein  against  the  prose- 
cuting witness,  In  which  event  such  witness 
shall  stand  committed  until  such  costs  be 
fully  paid." 

The  argument  is  advanced  that,  the  impo- 
sition of  coats  upon  the  prosecuting  witness 
resting  in  the  discretion  of  the  Justice  of  the 
peace,  such  discretion  will  not  be  reviewed 
by  an  appellate  court.  This  would  be  true, 
if  the  appellate  court  simply  reviewed  the 
Judgment  of  the  Justice  of  the  peace,  and  re- 
versed or  affirmed  the  same;  but  under  our 
statute  (section  3317,  C.  L.  1897)  the  case  In 
the  district  court  must  be  tried  de  novo,  and 
the  district  court  necessarily  Is  required  to 
enter  Its  own  Independent  Judgment.  This 
being  true,  the  discretion  conferred  upon  the 
Justice  of  the  peace  by  the  section  of  the  stat- 
ute first  quoted  is  necessarily  transferred  to 
the  district  court  by  the  appeal. 

To  establish  the  contrary  rule,  the  state 
relies  ui>on  the  following  quotation  from  11 
Cyc.  272:  "In  North  Carolina,  where  the 
court  decides  whether  grounds  exist  for  im- 
posing costs  on  the  prosecutor,  its  finding 
that  the  facts  warrant  the  Imposition  is  con- 
clusive." But  that  this  rule  applies  only  to 
appeals  from  the  district  court  to  the  Su- 
preme Court  is  clearly  shown  by  the  North 
Carolina  Supreme  Court  in  the  case  of  State 
V.  Hamilton,  106  N.  C.  660,  10  S.  E.  854: 
"Section  738  empowers  the  court  to  imprison 
the  prosecutor  for  nonpayment  of  costs,  if  it 
shall  adjudge  that  the  prosecution  was  frivo- 
lous and  malicious.  This  is  held  constltu- 
tionaL  State  v.  Cannady,  78  N.  C.  539. 
These  findings  of  fact  by  the  court  below 
have  been  repeatedly  held  conclusive,  and 
not  reviewable  by  this  court  on  '  appeal 
(State  V.  Adams,  85  N.  C.  560 ;  State  v.  Owen, 
87  N.  C.  665 ;  State  v.  Dunn,  95  N.  G  697). 
though  such  findings  of  fact  by  a  Justice  of 
the  peace  are  reviewable  by  the  superior 
court  on  appeal  (State  v.  Murdock,  85  N.  C. 
598 ;   State  v.  Powell,  86  N.  C.  640)." 

By  section  3305,  C.  K  1897,  Bledsoe  had 
the  right  to  appeal  to  the  district  court 
from  the  judgment  against  him.  This  being 
true,  the  district  court  properly  overruled 
the  motion  to  dismiss  the  appeal. 

[3]  As  the  case  was  triable  de  novo  on 
appeal,  the  burden  was  upon  the  state  to 
show  that  the  prosecution  was  instituted 
"maliciously  or  without  probable  cause"; 
and,  the  state  falling  to  offer  any  evidence 
upon  the  trial,  the  district  court  properly  dis- 
missed the  case  and  discharged  the  prosecut- 
ing witness. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  district  court  is  affirmed ;  and  it 
is  so  ordered. 

HANXA  and  PARKER,  JJ.,  concur. 


Ex  parte  CICA  et  aL 
(Supreme  Court  of  New  Mexico.    I>ec.  23, 1913.) 

(Syllaiut  hy  the  Court.) 

1.  Habeas  Cobpus  (|  4*)— Nattjbe  of  Wsn— 
Distinguished  from  wbit  ov  Ebbob. 

The  writ  of  habeas  corpus  is  not  a  writ 
of  error,  nor  does  it,  except  when  perverted, 
discharge  the  functions  of  a  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  (  4;   Dec.  Dig.  {  4.»] 

2.  Habeas  Corpus  (|  30*)  —  Gbounds— Be- 

VEBSIBLB    EBBORS. 

Errors  or  irregularities  in  the  course  of 
the  proceedings  at  or  anterior  to  the  trial,  which, 
if  presented  to  an  appellate  court  by  way  or 
appeal  or  writ  of  error,  must  necessarily  result 
in  the  reversal  of  the  judgment,  are  not  suffi- 
cient, for  that  reason,  as  grounds  for  tlie  re- 
lease of  a  prisoner  upon  application  for  a  writ 
of  habeas  corpus. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cot- 
pus,  Cent.  Dig.  f  25 ;   Dec.  Dig.  f  30.*] 

3.  Cbimiitai.  Law  ({  104*)— Judoi«nt-Col- 
latbbai.  Attack  bt  Habeas  Cobpus— Pie- 
sumption  AS  TO  JUBISOICnON. 

As  to  jurisdictional  questions,  a  judgment 
under  which  the  prisoner  is  held  is  aided  by  the 
same  presumptions  as  in  other  cases  of  collat- 
eral assault  If  the  record  is  sUent  as  to  juris- 
dictional facts,  jurisdiction  is  presumed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  170;  Dec.  Dig.  f  104.*] 

4.  Cbiminai.  Law  ({  991*)— Habeas  Cobpcs 
(I  80*)— Sentence— VALiniTT. 

A  sentence  is  legal  so  far  as  it  is  witliin 
the  provisions  of  law  and  the  jurisdiction  of 
the  court  over  the  person  and  the  offense,  and 
only  void  as  to  the  excess,  when  such  excess  is 
separable  and  may  be 'dealt  with  withoat  dis- 
turbing the  valid  portion  of  the  sentence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  2518,  2525,  2528:  Dec.  Dig. 
8  991;*  Habeas  Corpus,  Cent  Dig.  f  25;  Dec. 
big.  S  30.*] 

Application  of  Joe  Cica  and  another  for 

a  writ  of  habeas  corpus.    Writ  denied. 

This  was  a  petition  for  a  writ  of  habeas 
corpus.  The  petitioners  allege  that:  On  the 
18th  day  of  November,  1913,  a  complaint 
was  filed  before  J.  M.  Gauna,  a  Justice  of  the 
peace  in  precinct  No.  20  of  C!olfax  county, 
attempting  to  charge  an  offense  against  the 
petitioners  under  a  city  ordinance  of  the 
city  of  Raton;  said  ordinance  being  desig- 
nated as  Ordinance  No.  183  in  said  com- 
plaint, but  charged  to  have  been  Ordinance 
No.  135  in  the  return  and  answer  of  the 
sheriff  to  the  writ  of  habeas  corpus.  On 
the  day  the  complaint  was  filed  the  petition- 
ers were  sentenced  to  60  days  in  the  common 
Jail  of  Colfax  county,  and  to  pay  a  fine  of 
$25,  and  to  pay  costs  amounting  to  $7.60  each, 
and  a  commitment  was  issued  accordingly. 
The  petitioners  were,  in  accordance  with 
the  mandate  of  the  so-called  commitment, 
taken  into  custody  by  Abe  Hixenbaugh,  sher- 
iff of  Colfax  county,  and  by  him  Imprisoned 
in  the  county  Jail  on  the  18th  day  of  Novem- 
ber, 1913,  and  there  they  remain. 

The  sheriff,  by  way  of  response  to  the 
writ,  filed  his  return  thereto.  Thereupon  the 
petitioners  moved  to  quash  the  return  and 
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discbarge  the  prisoners  npon  the  petition  and 
return  of  the  officer.  The  return,  which 
was  designated  "Return  and  Answer,"  ad- 
mitted all  the  material  allegations  of  the  pe- 
tition, except  the  averments  with  respect  to 
the  ordinance  upon  which  the  prosecution 
vu  based  in  the  Justice  court. 

A.  0.  Voorhees  and  Elmer  B.  Studley,  both 
of  Raton,  for  petitioners.  Orle  li.  PbiUlps, 
Asst  Dist  Atty.,  of  Baton,  for  the  State. 

HANNA,  3.  (after  stating  the  facts  as 
above).  The  petitioners  contend  that  the 
JQdgment  rendered  by  the  Justice  of  the 
peace,  upon  which  the  commitment  la  based, 
was  void  for  the  following  reasons:  First, 
because  there  was  no  arraignment  of  the  de- 
fendants; second,  because  the  Judgment  sen- 
tenclDg  each  of  the  defendants  to  60  days  in 
the  county  Jail  and  to  pay  a  fine  of  $25  and 
costs  was  excessive,  and  beyond  the  power 
of  the  court  to  impose. 

[1]  In  considering  the  first  ground  of  ob- 
jection to  the  Judgment,  It  is  necessary  to 
admit  the  well-settled  principle  that  the  writ 
of  habois  corpus  is  not  a  wi)t  of  error,  nor 
does  it,  except  when  perverted,  discharge  the 
fonctlons  of  a  writ  of  error.  2  Freeman  on 
Judgments,  |  620;  Hurd,  Habeas  Corpus  (2d 
Ed.)  328. 

[1]  Pursuant  to  this  principle  It  has  been 
quite  universally  held  that  errors  or  ir- 
regularities In  the  course  of  the  proceedings 
at  or  anterior  to  the  trial,  which,  U  presented 
to  an  appellate  court  by  way  of  appeal  or 
irrlt  of  error,  must  necessarily  result  In  the 
reversal  of  the  Judgment,  are  not  sufficient, 
for  that  reason,  as  grounds  for  the  release 
of  a  prisoner  upon  application  for  a  writ 
of  habeas  corpus.  Freeman  on  Judgments 
(4th  Ed.)  I  620;  Ex  parte  Blebold,  100  U.  S. 
371,  25  li.  Ed.  717. 

The  particular  phase  of  the  question  here 
raised — 1.  e.,  that  there  was  no  arraignment 
of  the  defendants — does  not  seem  to  have 
been  passed  upon  by  any  court  of  last  resort, 
save  that  of  the  Supreme  Court  of  Indiana, 
which  court  held,  in  the  case  of  Wlnslow  v. 
Green,  155  Ind.  368,  58  N.  E  259,  that,  where 
one  has  been  tried  and  convicted  in  the  supe- 
rior court,  he  will  not  be  released  by  habeas 
corpus  because  he  was  not  arraigned  and 
did  not  plead  In  such  court,  since,  as  such 
errors  do  not  go  to  the  Jurisdiction  of  the 
eonrt,  its  Judgment  is  not  subject  to  col- 
lateral attack.  In  that  case,  as  in  the  case 
now  under  consideration,  It  was  not  denied 
that  the  court  had  Jurisdiction  both  of  the 
subject-matter  and  the  person  of  the  defend- 
ant 

Onr  territorial  Supreme  Court,  in  the  case 
of  In  re  P.  Peraltareavls,  8  N.  M.  27,  41  Pac. 
538,  foUowlng  Ex  parte  Siebold,  100  U.  S. 
371,  26  L.  Ed.  717,  said:  "That  the  only 
ground  on  which  that  court  [United  States 
Supreme  CJourt],  or  any  court,  without  spe- 
cial statute  authority,  will  give  relief  on 
habeas  corpus,  is  where  there  la  want  of 


Jurisdiction  over  the  person  or  the  cause,  or 
some  other  matter  rendering  the  proceedings 
void,  as  distinguished  from  what  is  merely 
erroneous  and  reversible." 

[1]  Our  habeas  corpus  statute  was  adopted 
prior  to  the  rendition  of  the  opinion  on  the 
Peraltareavls  Case,  and  was  doubtless  care- 
fully considered  by  the  court  at  that  time. 
We  do  not  concede  that  the  failure  of  the 
record,  in  this  case,  to  show  affirmatively  an 
arraignment  of  the  defendants,  is  a  Juris- 
dictional defect  that  would  render  void  the 
Judgment  in  the  case  and  subject  it  to  col- 
lateral attack.  It  has  been  held  that,  as  to 
Jurisdictional  Questions,  a  Judgment  under 
which  the  prisoner  is  held  is  aided  by  the 
same  presumptions  as  in  other  cases  of  col- 
lateral assault  If  the  record  is  silent  as  to 
Jurisdictional  facts,  Jurisdiction  is  presumed. 
Freeman  on  Judgments,  |  619;  Ex  parte 
Ah  Men,  77  Cal.  198,  19  Pac.  380,  11  Am. 
St  Rep.  263. 

In  concluding  our  discussion  upon  this 
subject,  we  desire  to  observe  that  It  is  not 
contended  by  the  petitioners  that  no  arraign- 
ment was  had;  but  their  contention  is  en- 
tirely based  upon  the  failure  of  the  record 
to  disclose  the  tsct  of  arraignment 

The  further  contention  of  petitioners  re- 
specting defects  in  the  complaint  and  Impro- 
priety of  holding  that  the  prosecution  was 
bad  under  Ordinance  No.  135,  of  the  city  of 
Raton,  when  the  complaint  was  originally 
made  under  Ordinance  No.  133,  are  likewise 
collateral  attacks  upon  the  Judgment  of  the 
Justice  court,  which  cannot  now  be  enter- 
tained in  this  proceeding  for  the  reason 
given. 

[41  This  leaves  for  our  consideration  the 
question  that  the  Judgment  sentencing  each 
of  the  defendants  to  60  days  in  the  county 
jail  and  to  pay  a  fine  of  $25  and  costs  was  ex- 
cessive and  t^eyond  the  power  of  the  court  to 
Impose.  The  ordinance  upon  which  the  Judg- 
ment was  based  provides:  "Sea  8.  Any  per- 
son violating  any  provisions  of  this  ordi- 
nance shall  be  deemed  guilty  of  a  misdemean- 
or, and  upon  conviction  shall  be  fined  in  a 
sum  of  not  exceeding  twenty-five  dollars,  or 
by  imprisonment  in  the  county  Jail  for  a  pe- 
riod not  exceeding  sixty  days." 

It  is  urged  by  the  petitioners  that  our  stat- 
ute is  substantially  the  same  as  the  statutes 
of  Idaho  and  Missouri,  and  that  our  statute 
was  adopted  from  the  Missouri  statute  after 
it  had  been  construed  by  the  Supreme  Court 
of  that  state  in  the  case  of  Ex  parte  Page,  49 
Mo.  291.  We  are  not  convinced  of  the  cor- 
rectness of  this  contention,  though  there  is 
great  sintUarity  between  the  statutes.  The 
facts  involved  in  the  Missouri  case,  how- 
ever, are  not  the  same  as  those  with  which 
we  are  now  concerned. 

This  case  being  similar  to  that  of  Ex  parte 
Mooney,  26  W.  Va.  36,  53  Am.  Rep.  59,  from 
the  opinion  therein  we  desire  to  quote  at 
length  with  approval:  "It  is  Insisted,  how- 
ever, that  as  the  court  had  no  legal  right 
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under  the  statute  to  sentence  the  petitioner 
both  to  confinement  In  the  penitentiary  and 
to  pay  a  fine,  it  exceeded  its  Jurisdiction,  and 
thereby  the  whole  proceeding  became  Illegal 
and  void.  In  support  of  this  view  the  cas- 
es of  Ex  parte  Page,  49  Mo.  291,  Rex  v.  El- 
lis, 6  Bam.  &  Cress.  395,  and  Rex  t.  Bonne, 
7  Ad.  &  Ellis,  68,  are  relied  on  by  counsel  for 
petitioner.  The  two  latter  cases  were  de- 
cided upon  writs  of  error  by  the  Court  of 
King's  Bench,  and  by  reason  of  the  peculiar 
constitution  of  that  court  the  determlnatiou 
of  such  cases  by  it  have  no  analogy  to  the 
proceeding  by  habeas  corpus  tn  our  courts. 
I  do  not,  therefore,  regard  those  cases  as 
authority  in  this  case.  The  other  case,  from 
Missouri,  was  in  some  resi>ects  different  from 
the  one  before  us.  In  that  case  tbe  extreme 
limit  which  the  court  could  inflict  as  a  pun- 
ishment for  grand  larceny  was  fixed  by  stat- 
ute at  seven  years'  confinement  in  the  pen- 
itentiary; but  the  court  sentenced  the  peti- 
tioner to  such  confinement  for  that  crime  for 
ten  years.  The  court  on  habeas  corpus  held 
that  the  trial  court  by  that  sentence  had  ex- 
ceeded its  jurisdiction,  and  therefore  under 
the  provisions  of  the  statute  of  that  state  the 
petitioner  was  discharged.  The  statute  re- 
ferred to  declared  that  when  a  prisoner  is 
brought  up  on  habeas  corpus,  if  it  appear 
that  he  is  in  custody  by  virtue  of  process 
from  any  court  or  Judicial  oflBcer,  he  can  be 
discharged  only  in  one  of  the  following  cas- 
es: 'First,  where  the  Jurisdiction  of  such 
court  or  ofiScer  has  been  exceeded,  either  as 
to  matter,  place,  sum  or  person.  •  •  • 
Sixth,  where  tbe  process  is  not  authorized 
by  any  Judgment,  order  or  decree,  nor  by  any 
provision  of  law.'  Wagn.  Stat.  690,  §  35. 
The  Judge,  who  delivered  the  opinion  of  the 
court,  after  quoting  said  statute,  says:  'It 
seems  to  me  that  the  court  in  passing  the 
sentence  exceeded  its  Jurisdiction  in  the  mat- 
ter, and  that  it  did  not  act  by  authority  of 
any  provision  of  law.  This  application, 
therefore,  I  think  comes  within  the  meaning 
of  the  statute.'  49  Mo.  292.  It  seems  clear 
from  the  opinion  that  the  court  decided  that 
case  under  the  influence  of  the  statute;  and 
consequently  It  can  be  no  precedent,  and  can 
have  no  application  in  a  state  like  ours, 
where  no  such  statute  exists.  But,  if  that 
case  could  be  regarded  as  decided  upon  prin- 
ciple, It  must  be  disapproved,  since  it  is  not 
only  contrary  to  the  general  rules  hereinbe- 
fore stated,  but  it  is  in  positive  conflict  with 
Qumerous  other  and  seemingly  better  consid- 
ered decisions  of  courts  of  other  states.  In 
te  Petty,  22  Kan.  477;  Ex  parte  Parks,  93 
V.  S.  18  [23  L.  Ed.  787] ;  People  v.  Jacobs, 
66  N.  Y.  9;  People  v.  Llscomb,  60  N.  Y.  559, 
19  Am.  Rep.  211;  People  v.  Baker,  89  N.  Y. 
460." 

As  pointed  out  In  this  opinion  (Ex  parte 
Mooney)  the  sentence  under  consideration  by 
the  Missouri  case  was  not  severable,  while 
In  the  Mooney  Case,  fine  and  imprisonment 
having  been  imposed,  and  one  or  tbe  other 


being  in  excess  of  the  statutory  provision,  it 
was  held  that  the  sentence  was  void  as  to 
the  excess  only,  the  sentence  being  severable 
In  the  Idaho  case,  Ex  parte  Cox,  3  Idaho 
(Hash.)  530,  32  Pac.  197,  95  Am.  St  Rep.  29, 
a  Judgment  Imposed  a  sentence  of  five  years 
for  violation  of  an  Idaho  statute,  when  the 
statute  in  question  authorized  a  maximum 
penalty  of  two  years.  This  case  Is  similar 
to  the  Missouri  case  of  Ex  parte  Page,  which 
was  cited  by  the  Idaho  Supreme  Court  with 
approvaL 

In  a  later  case.  Ex  parte  Crenshaw,  80  Mo. 
447,  where  the  court  exceeded  the  limit  of 
punishment  In  imposing  a  fine  of  $500,  the 
Supreme  Court  held:  "Notwithstanding  these 
errors  In  the  proceeding  of  the  court,  we  can- 
not discharge  the  prisoner,  since  the  order 
for  his  commitment,  until  he  shall  have 
obeyed  the  order  to  restore  the  goods,  was 
a  legitimate  exercise  of  the  power  of  the 
court  Neither  this  nor  any  other  court  can, 
on  a  petition  for  habeas  corpus,  discharge 
the  prisoner  for  a  mere  Irregularity  in  the 
proceeding.  It  must  be  for  an  illegality 
which  renders  the  commitment  void.-  Hurd 
on  Habeas  Corpus,  327.  Here  the  court  had 
Jurisdiction,  and  the  imprisonment  of  the  pe- 
titioner, until  he  should  comply  with  the  or- 
der of  the  court,  was  warranted  by  law. 
After  he  shall  have  restored  the  goods  the 
prisoner  will  be  entitled  to  his  discharge,  the 
other  requirements  of  the  Judgment  being 
nullities.  Feely's  Case,  12  Cush.  [Mass.]  698; 
People  V.  Markham,  7  CaL  20a" 

The  great  weight  of  authority  Is  thi(.t, 
where  a  court  has  Jurisdiction  of  the  person 
and  the  offense,  the  imposition  of  a  sentence 
In  excess  of  what  the  law  permits  does  not 
render  the  legal  or  authorized  portion  of  tbe 
sentence  void,  but  only  leaves  such  portion 
In  excess  open  to  question  and  attack.  In  re 
Taylor,  7  8.  D.  382,  64  N.  W.  253,  45  L.  B. 
A.  136,  58  Am.  St  Rep.  843.  See,  also,  au- 
thorities collected  In  note. 

Counsel  for  petitioners  contends  that  this 
rule  Is  not  applicable  to  the  present  case,  be- 
cause the  Judgment  Is  not  separable.  In  this 
he  is  mistaken,  as  the  Judgment  here  Is  sep- 
arable. The  principle  is  better  stated.  In  Its 
entirety,  in  the  following  language:  A  sen- 
tence is  legal  so  far  as  it  is  within  the  pro- 
visions of  law  and  the  Jurisdiction  of  the  court 
over  the  person  .and  the  ofTense,  and  only 
void  as  to  the  excess,  when  such  excess  is 
separable  and  may  be  dealt  vrith  without  dis- 
turbing tbe  valid  portion  of  the  sentence. 
United  States  v.  Pridgeon,  153  U.  S.  48,  14 
Sup.  Ct  746,  38  li.  Ed.  631;  State  v.  Dock, 
48  La.  Ann.  67,  18  South.  957,  55  Am.  St 
Rep.  259 ;  Ex  parte  Mooney,  28  W.  Va.  36, 
53  Am.  Rep.  59. 

It  is  our  conclusion  that  the  sentence  in 
this  case  is  separable,  and  that,  had  peti- 
tioners paid  the  fine  or  suffered  the  Imprison- 
ment, they  would  be  entitled  to  the  writ; 
but,  having  done  neither,  they  are  not  entl 
tied  to  release.    In  Ex  parte  Lange,  18  Wall. 
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163,  21  L.  Ed.  872,  it  was  held  that:  "The 
error  of  the  court  in  Impoedng  the  two  pun- 
ishments mentioned  in  the  statutes,  when  It 
bad  only  the  alternative  of  one  of  them,  did 
sot  make  the  judgment  wholly  Yoid."  In  that 
case  the  petitioner,  before  applying  for  a 
writ  of  habeas  corpus,  had  paid  the  fine  Im- 
posed. He  was  discharged. 
For  the  reasons  glTen,  the  wilt  is  denied. 

BOBEBTS,  0.  J.,  and  PABKEB,  J.,  cod- 

eor. 


WINSTON  T.  IDAHO  HARDWOOD  CO. 
(CSt.  1,404.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Not.  10,  1918.) 

L  COBPORATIORB  (t  681*)— VOBXIOK  COKPOBA- 

TioNs— Failubk  to  Vhm  Abticues  or  Ir- 

CORPOKATION. 

Though  a  foreign  corporation  fall*  to  file 
articles  of  incorporation  with  the  Secretary 
of  Sute  in  accordance  with  Civ.  Code,  §§  408, 
409,  it  is  not  precluded  from  defending  an  ac- 
tion brought  againat  it;  the  only  pumahment 
being  under  lection  410,  which  merely  imposes  a 
fine  for  its  failure  and  provides  tlut  it  shall  be 
unable  to  maintain  any  action  in  the  courts  of 
the  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  n  2S3&  2S39,  2542-2644, 2546, 2563- 
2567:   Dec  Dig.  I  661.*1 

2.  CoRPORATioits  (i  668*)— FoBBien  Cobpoka- 

TI058— PBOCXSS. 

Where  a  foreign  corporation  fails  to  file 
its  articles  of  incorporation  with  the  Secretary 
of  Sute  in  accordance  with  Civ.  Cede,  if  408, 
400,  an  action  could  not  be  instituted  against  it 
by  the  service  of  process  on  the  Secretary  of 
State;  section  40&  providing  that  every  foreign 
corporation  at  the  time  of  filing  the  certified 
copy  of  its  articles  of  incoriwration  shall  file 
with  the  Secretary  of  State  a  designation  of 
some  person  within  the  state  upon  whom  process 
may  be  served,  and  that,  in  event  no  such  person 
is  designated,  service  on  the  Secretary  of  State 
shall  be  a  valid  service,  not  authorizing  serv- 
ice on  the  Secretary  of  State  until  aftei  the 
articles  of  incorporation  have  been  filed  in  ac- 
cordance with  sections  408,  400. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  2603-2627 ;   Dec  Dig.  i  668.*] 

&   COBFOKATIORS  (f  641*)— FOBUGN  COBPOBA- 

noNS — Statutb. 

A  statute  purporting  to  curtail  the  priv- 
ilege of  foreign  corporations  to  maintain  or  de- 
fend actions  in  the  state  courts  should  not  be 
construed  to  extend  beyond  the  plain  meaning  of 
its  terms. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  K  2619,  2604,  2607;  Dec.  Dig.  $ 
641.*] 

4.  JvDovKifT  A  126*)— Defaxtlt  JtrnaMENT— 
SuBSTiTurKD  Servicb— PBOor  or  Cause  or 
Action. 

In  an  action  against  a  foreign  corporation 
for  salary  due  plaintiff,  begun  by  constructive 
service,  where  the  corporation  defaulted,  judg- 
ment cannot  be  entered  by  the  clerk  under  Code 
Civ.  Ptoc.  {  586,  subeec.  1,  but  plaintiff  must, 
under  subsection  3,  establish  in  open  court  the 
validity  of  the  claim  sued  on. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  H  223,  224,  228-230;  Dec.  Dig.  § 
126.*) 


6.  GOBPOBATIONB  (I  081*)— <FOBBIOII  OOBPOBA- 

noNB— Rionx  TO  Dbfbnd. 

Civ.  Code,  li  408,  409,  require  foreign  oor^ 
porations  doing  business  in  the  state  to  file  their 
articles  of  incorporation  with  the  Secretary  of 
State.  Section  405  requires  the  corporation 
at  the  time  of  such  filing  to  file  a  designation  of 
a  person  upon  whom  process  may  be  served, 
while  section  406  provides  that  a  noncompliance 
with  section  406  shall  preclude  the  corporation 
from  defending  any  action.  Held  that,  where  a 
foreign  corporation  neglected  to  file  both  its  ar- 
ticles of  incorporation  and  the  designation  of  a 
process  agent,  it  was  not  precluded  from  de- 
fending an  action;  section  406  not  being  ap- 
plicable. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  H  2536, 2539.  2542-2544,  2546, 2563- 
2667;   Dec  Dig.  |  661.*] 

Appeal  from  Superior  Court,  Kern  County. 

Action  by  J.  O.  Winston  against  the  Idaho 
Hardwood  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

H.  O.  Redwine,  of  Los  Angeles,  for  appel- 
lant S.  Wyman  Smith,  of  Bakersfleld,  for 
respondent. 

SHAW,  J.  Defendant  appeals  from  a  judg- 
ment by  default  entered  against  it 

[1-3]  The  verified  complaint  alleged  that 
at  all  the  times  mentioned  defendant  was  a 
corporation  created  under  the  laws  of  Idaho ; 
that  plaintiff  was  employed  by  defendant  as 
general  manager  of  its  property,  consisting  of 
certain  real  estate  therein  described,  situate 
in  Kern  county,  Cal. ;  that  plaintiff  on  the 
19th  day  of  February,  1911,  entered  upon 
his  duties  as  such  general  manager  and  con- 
tinued therein  until  October  1, 1912.  Follow- 
ed by  allegations  as  to  the  salary  agreed  to 
be  paid  plaintiff  by  defendant,  a  demand 
therefor,  and  nonpayment.  While  there  is  no 
direct  allegation  that  defendant,  was  doing 
business  In  this  state,  respondent  contends 
that  such  Inference  necessarily  follows  from 
the  allegation  that  defendant  employed  plain- 
tiff as  general  manager  of  Its  real  estate.  It 
is  not  alleged  that  defendant  failed  to  comply 
with  the  provisions  of  sections  406  and  409, 
Civil  Code,  whereby  every  corporation  or- 
ganized under  the  laws  of  another  state  and 
doing  business  in  this  state  Is  required  to  file 
In  the  office  of  the  Secretary  of  State  of  the 
state  of  California  a  certified  copy  of  Its 
articles  of  incorporation,  or  that  defendant 
had  faOed  to  designate  a  person  upon  whom 
service  of  process  Issued  against  it  could  be 
served.  The  record  discloses  that  the  sher- 
iff of  Sacramento  county,  to  whom  the  sum- 
mons was  delivered  for  service,  certified  that 
he  "personally  served  the  same  on  the  23d 
day  of  December,  1912,  on  the  defendant, 
the  Idaho  Hardwood  Company,  a  foreign 
corporation  doing  business  in  the  state  of 
California,  by  delivering  to  and  leaving  with 
Frank  H.  Corey,  chief  deputy  for  Frank  C. 
Jordan,  the  Secretary  of  the  state  of  Cali- 
fornia, in  the  said  county  of  Sacramento,  a 
true  copy  of  said  summons,  together  with  a 
copy  of  the  complaint  in  said  action  referred 


*Tor  otbsr  casss  see  sam*  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  Js  Rep'r  IndezM 


Digitized  by  LjOOQ  IC 


C02 


187  PACIFIC  RBPORTBB 


(CaL 


to  In  aald  summons."  He  furtber  certified 
that  defendant  had  not  designated  any  per- 
son residing  In  the  state  of  California  upon 
whom  process  could  be  served.  At  the  ex- 
piration of  30  days  from  the  date  of  this 
service,  defendant's  default  was  entered,  fol- 
lowed on  the  same  day  by  a  Judgment  enter- 
ed by  the  clerk  of  the  court  In  accordance 
with  the  prayer  of  the  complaint.  The  con- 
tention of  respondent  is  that  his  complaint 
shows  that  defendant  was  a  foreign  corpora- 
tion doing  business  in  this  state,  and  that 
the  sheriffs  return  of  service  of  summons 
shows  that  defendant  had  not  designated 
any  person  in  the  state  upon  whom  service 
of  process  issued  against  it  could  be  made, 
and  hence  the  service  of  the  summons  upon 
the  Secretary  of  State  was  sufficient,  under 
sections  405  and  406  of  the  Civil  Code,  to 
give  the  court  jurisdiction  of  defendant. 

Assuming  that  defendant  neglected  to 
comply  with  the  provisions  of  sections  408 
and  409,  supra,  requiring  it  to  file  a  certified 
copy  of  its  articles  of  incorporation,  the  only 
penalty  fixed  therefor  is  found  in  section  410, 
Civil  Code,  under  which  it  is  subjected  to  a 
fine  of  not  less  than  |500,  In  addition  to 
which  penalty  it  is  deprived  of  the  right  to 
maintain  any  suit  or  action  in  any  of  the 
courts  of  this  state.  Under  the  provisions  of 
this  section  defendant,  by  reason  of  its  fail- 
ure to  file  the  certified  copy  of  its  articles, 
could  not  Invoke  the  aid  of  the  courts  of  the 
state  In  maintaining  an  action,  but  there 
is  nothing  in  the  section  prohibiting  It,  by 
reason  of  such  failure,  from  defending  an  ac- 
tion when  called  into  court  to  answer.  Amer- 
ican, etc,  Wireless  v.  Superior  Court,  153 
Cal.  633,  96  Pac  16,  126  Am.  St  Rep.  125, 
17  L.  E.  A.  (N.  S.)  1117.  Nor  Is  there  any- 
thing in  section  406,  Civil  Code,  which,  under 
the  circumstances  here  shown,  authorized  the 
service  of  process  Issued  against  defendant 
upon  the  Secretary  of  State.  By  that  sec- 
tion "every  corporation  other  than  those 
created  by  or  under  the  laws  of  this  state 
must,  at  the  time  of  filing  the  certified  copy 
of  its  articles  of  Incorporation,  file  in  the 
office  of  the  Secretary  of  State  a  designation 
of  some  person  residing  within  the  state  upon 
whom  process  •  •  •  may  be  served." 
Not  until  "the  time  of  filing  the  certified 
copy"  was  defendant  required  to  make  the 
designation,  and,  in  the  absence  of  proof  that 
It  had  filed  the  certified  copy,  such  time  had 
not  arrived  and  no  duty  devolved  upon  it  to 
file  such  designation.  "A  statute  of  this 
state  which  purports  to  curtail  the  privilege 
of  foreign  corporations  to  maintain  or  defend 
actions  In  this  state,  and  to  Impose  condi- 
tions upon  compliance  with  which  alone  they 
may  be  permitted  to  do  so,  will  not  be  con- 
strued to  extend  beyond  the  plain  meaning  of 
its  petma  considered  in  connection  with  its 
object  and  purposes."  American,  etc..  Wire- 
less V.  Superior  Court,  supra.  There  are  no 
allegatlona  In  the  complaint  of  any  facts 


which  would  authorize  the  service  of  sum- 
mons upon  the  corporation  by  delivering  it 
to  the  Secretary  of  State ;  nor  was  there,  as 
shown  by  the  record,  any  competent  proof  of 
the  existence  of  such  facts  offered  at  the 
trial. 

[4]  As  stated,  the  judgment  was  rendered, 
not  by  the  court,  but  by  the  clerk.  The  con- 
tention of  respondent  Is  that,  since  the  ac- 
tion was  one  arising  upon  contract  for  the 
recovery  of  money  only,  and  no  answer  hav- 
ing been  filed  with  the  clerk  within  the  time 
specified  in  the  summons,  it  became  the  duty 
of  the  clerk  to  enter  judgment  for  the  amount 
demanded  in  the  prayer  of  the  complaint 
Subdivision  1,  {  685,  Code  Civ.  Proc.  In 
Olender  v.  Crystalline  Mining  Co.,  149  Cal. 
482,  86  Pac.  1082,  it  is  said  that  the  sections 
herein  quoted,  consisting  of  a  codification  of 
the  act  of  March  17,  1899,  substituted  the 
service  upon  the  Secretary  of  State  for  the 
service  by  publication  formerly  prescribed 
by  .the  Code  in  cases  where  the  corporation 
had  no  agent  In  the  state.  This  being  true, 
under  subdivision  3  of  section  585,  Code  of 
Civil  Procedure,  It  is  made  the  duty  of  the 
court  to  examine  the  plaintiff  under  oath  for 
the  purpose  of  determining  the  amount  which 
he  is  entitled  to  recover  and  render  judgment 
therefor.  Our  conclusion  is  that  no  facts 
were  alleged  or  established  under  which  de- 
fendant could  be  brought  into  court  by  serv- 
ice of  the  process  upon  the  Secretary  of 
State,  and  that  conceding  the  service  to  have 
been  regular,  as  claimed  by  respondent  the 
clerk  had  no  power  to  render  the  judgment 

[6]  Pursuant  to  notice,  respondent  at  the 
time  of  the  hearing  of  the  appeal  moved  to 
dismiss  the  same  upon  the  ground  that  de- 
fendant was  not  entitled  to  a  hearing  for 
"the  reason  that  It  has  no€  filed  a  certified 
copy  of  its  articles  of  incorporation  in  the 
office  of  the  Secretary  of  State  of  the  state 
of  California,  nor  •  •  *  filed  in  the  office 
of  the  Secretary  of  State  of  the  state  of 
California  a  designation  of  some  person  re- 
siding In  the  state  upon  whom  process  should 
be  served  for  and  in  behalf  of  the  said  cor- 
poration Issued  by  authority  of  or  under 
any  law  of  this  state."  In  support  of  his 
motion  respondent  presented  the  tran- 
script on  appeal  and  a  certificate  from  the 
Secretary  of  State  to  the  effect  that  defend- 
ant had  not  prior  to  August  20,  1913,  filed  a 
certified  copy  of  Its  articles  of  Incorporation 
in  the  office  of  Secretary  of  State  of  Cali- 
fornia, nor  designated  any  person  residing 
in  the  state  ui>on  whom  process  against  it 
could  be  served.  As  we  have  seen,  the  only 
penalty  which  attached  to  the  failure  to  file 
the  certified  copy  of  its  articles,  as  provided 
in  section  410  of  the  Civil  Code,  was  the  im- 
position of  a  fine  of  |S0O  and  the  denial  to 
It  of  the  right  to  maintain  an  action;  and 
since,  under  said  section  405,  defendant  was 
not  required  to  file  its  designation  of  a  per- 
son upon  whom  process  might  be  served  other 


Digitized  by  LjOOQ  IC 


CaL) 


JOHNSON  ▼.  BKLIANCE  AUTOMOBIIiE  CO. 


603 


tban  at  tbe  time  of  flling  such  copy,  there 
wa8  no  want  of  compliance  with  fbe  duty 
Imposed  nix>n  defendant  by  said  section  405. 
Hence  the  provisions  of  section  408,  Civil 
Code,  which  deny  to  a  foreign  corporation 
doing  business  In  this  state  the  right  to 
"maintain  or  defend  any  action  or  proceed- 
ing In  any  court  of  this  state  until  the  cor- 
poration has  compiled  with  the  provlstons  of 
tbe  preceding  section,"  have  no  application 
to  tbe  facts  here  shown.  Failure  to  file  the 
copy  of  Its  articles  of  Incorporation,  as  re- 
quired by  sections  406  and  400,  rendered  It 
subject  to  the  penalties  Imposed  by  the  pro- 
Tidons  of  section  410,  but  the  denial  of  the 
right  of  a  foreign  corporation  to  defend,  as 
provided  in  section  406,  attaches  only  when 
It  falls  to  designate  an  agent  In  the  state 
upon  whom  service  may  be  made,  and  the 
duty  of  filing  such  designation  arises  only  at 
the  time  of  filing  the  copy  of  the  articles  of 
incorporation,  which,  as  we  have  seen,  in 
this  case  were  never  filed. 

The  motion  to  dismiss  Is  therefore  denied, 
and  the  Judgment  appealed  from  is  reversed. 

We  concur:   CONRBT,  P.  J. ;  JAMES,  J. 


JOHNSON  ▼.  RBLIANOB  A.VTOUOB1UB 
CO.     (Civ.  1168.) 

(District  Court  of  Appeal,  aiiird  District,  Gal 
ifomia.  Nov.  11,  1913.  Rehearing  XJenied 
by  Supreme  Coart  Jan.  10,  1814.) 

L  HlOHWAYB     (f    184*)— UbX    OF—IVtVKOB. 

In  an  action  by  a  peiBon  injured  while 
watching  an  automobile  race  on  a  highway 
when  an  automobile  left  the  highway  and 
struck  bim,  evidence  held  insufficient  to  soatain 
the  allegations  of  the  complaint  that  defendant, 
a  corporation  engaged  in  selling  automobiles, 
was  the  owner  or  in  possession  of  the  automo- 
bile In  question,  that  it  entered  such  automo- 
bile in  such  race,  or  that  the  driver  thereof 
was  its  agent,  servant,  or  employ& 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  S§  471-474 ;   Dec.  Dig.  i  184.*] 

2.  COBFORATIONS  (g  492*)  —  OfFICKBS  —  IM- 
PLIED AuTHOErrr. 
The  secretary  and  treasurer  of  a  corpora- 
tion engaged  in  selling  automobiles  had  no  au- 
thority as  such  to  enter  an  automobile  in  a 
race  in  its  name  or  to  render  it  liable  for  the 
consequences  thereof;  an4  hence  where  it  did 
not  know  of  or  authorize  BU(^h  entry,  and  no 
acta  of  bis  acquiesced  in  by  it,  or  acts  of  it, 
from  wliich  an  inference  could  l>e  reasonably 
drawn  that  the  driver  was  acting  under  its  au- 
thority, were  shown,  it  was  not  liable  to  a 
person  injured  by  such  automobile  while  watch- 
ing the  race. 

(B^  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  I  1908;   Dec  Dig.  i  492.*I 

3.  HioHWATfl  (8  184*)— Neqligknt  Use  or 
Highways— AcnoNB—SuinciEWCT  or  Bv- 

ZDEHCE. 

In  an  action  by  a  person  injured  while 
watching  an  automobile  race  on  a  highway 
when  an  automobile  left  the  highway  and  ran 
into  and  injured  him,  evidence  held  insufficient 
to  show  negligence  on  the  part  of  the  driver. 

[Ed.  Note.— For  other  cases,   see  Highways, 
Cent  Dig.  H  471-474;   Dec.  Dig.  i  184.*] 


Appeal  from  Superior  Court,  Alameda 
County ;  F.  B.  Ogden,  Judge. 

Action  by  Otis  F.  Johnson  against  the  Re- 
liance Automobile  Company.  From  a  Judg- 
ment for  plaintiff  and  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed. 

Lewis  F.  Byington,  of  San  Francisco,  for 
appellant  Austin  Lewis  and  R.  M.  Royce, 
both  of  San  Francisco,  for  respondent 

CHIPMAN,  P.  J.  Action  for  personal  in- 
Jury.  The  charging  part  of  plalntifT's  amend- 
ed complaint  Is  as  follows:  "That  on  the 
23d  day  of  October,  1909,  plaintiff  was  In  an 
orchard  known  as  Stanley  Orchard,  Stanley 
Road,  near  San  Leandro,  In  the  county  of 
Alameda,  state  of  CaUfomia,  and  was  then 
and  there  watching  the  course  of  the  automo- 
bile race  hereinafter  mentioned,  which  said 
race  was  then  being  held  and  conducted. 
That  the  said  orchard  marched  (sic)  upon 
the  highway  hereinafter  mentioned.  That 
on  the  said  date  defendant  corporation  was 
the  owner  and  in  the  possession  of  a  certain 
Knox  automobile,  and  had  entered  the  said 
Knox  automobile  for  the  Oakland  Portola 
automobile  race,  the  said  Knox  automobile 
being  numbered  as  11  In  the  said  race  and 
was  entered  for  events  1  and  3,  and  the  driv- 
er of  said  automobile  was  Frank  Free.  That 
during  the  progress  of  the  said  race,  when 
the  said  automobile  arrived  at  a  position  on 
the  highway  opposite  to  the  orchard  in  which 
plaintiff  was  standing,  the  said  Frank  Free 
carelessly  and  negligently  turned  the  said 
automobile  off  the  said  road  and  ran  It  into 
the  said  orchard  where  It  knocked  down  a 
tree  in  Its  course  and  thereafter  ran  into  and 
knocked  down  plaintiff  herein,  and  Inflicting 
upon  him  the  injuries  hereinafter  set  forth." 

It  is  further  alleged  that  the  Frank  Free 
above  mentioned  was.  In  the  original  com- 
plaint, made  a  defendant  but  Is  not  so  made 
in  the  amended  complaint,  but  that,  at  the 
time  of  the  accident,  he  was  "an  agent,  serv- 
ant, and  employe  of  said  defendant  corpora- 
tion, and  during  all  the  times  herein  men- 
tioned acted  within  the  scope  of  his  said  em- 
ployment" 

The  answer  Is  a  specific  denial  of  the  ma- 
terial averments  of  the  amended  complaint 
and  alleges  "that  plaintiff  was  negligent  and 
careless,  and  assumed  risks  and  hazards,  to- 
gether with  the  dangers  arising  therefrom,  in 
and  about  the  alleged  matters  In  said  com- 
plaint referred  to,  which  negligence  and  care- 
lessness and  risks  and  hazards,  proximately 
contributed  to  and  caused  his  alleged  In- 
Jury  and  damage." 

At  the  close  of  plaintiffs  testimony  and  al- 
so at  the  close  of  the  evidence  in  the  case 
defendant's  motion  for  nonsuit  was  denied. 
The  cause  was  submitted  to  the  Jury,  and 
plaintiff  had  the  verdict  Defendant  appeals 
from  the  Judgment  on  the  verdict  and  from 
the  order  denying  its  motion  for  a  new  trial. 
I     The  facts  In  the  case  appear  almost  entire- 
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ly  from  the  testimony  of  witnesses  called 
by  the  plaintiff. 

ri]  It  appears  tbat  on  October  23,  1909, 
an  automobile  race  for  speed  and  endurance 
was  arranged  to  take  place  along  what  Is 
known  aa  tbe  Foothill  boulevard,  between 
San  Leandro  and  the  city  of  Oakland;  tbe 
cars  traveling  westerly  towards  Oakland. 
The  event  had  been  widely  advertised  and 
drew  a  large  number  of  people.  Among 
them  was  plaintiff  in  company  with  a  young 
lady.  They  went  at  first  to  an  elevated  point 
to  witness  the  race,  safe  from  any  possible 
danger,  reaching  the  place  about  8  o'clock  in 
the  morning.  They  remained  there  until 
about  1  o'clock,  and,  as  was  explained,  they 
took  a  position  200  or  300  feet  from  this 
first  position,  in  an  orchard  bordering  the 
boulevard,  where  they  would  be  protected 
from  the  sun  by  the  shade  of  the  trees.  This 
point  was  about  50  or  60  feet  from  the  boule- 
vard and  at  the  second  row  of  fruit  trees. 
There  was  no  fence  at  the  roadside  and  the 
only  obstruction  was  the  curb  of  the  paved 
street  At  the  i>oint  chosen  the  road  made 
a  curve  towards  where  they  were  standing 
and  gave  them  a  view  of  the  cars  as  they 
approached  the  curve  and  also  at  the  curve 
and  as  the  cars  left  It  speeding  westward. 
What  happened  will  best  be  stated  by  the 
witnesses. 

Plaintiff  testified:  "The  last  1  remember 
we  had  Just  gotten  up  from  sitting  undei'  a 
tree.  It  was  warm  that  time  In  the  day,  be- 
ing about  1  o'clock,  and  that  being  the  only 
shade  around  the  course,  and  we  would  get 
up  every  time  the  car  came  around  so  we 
could  see,  see  it  make  the  curve,  and  we 
had  Just  gotten  up  when  tUs  car  made  the 
curve,  ^nd  that  Is  the  last  I  remember. 
•  •  •  After  we  got  up  I  remember  seeing 
the  car  come  towards  the  curve;  and  I  re- 
member there  was  something  wrong;  and 
that  is  the  last  I  remember.  •  •  •  I 
Judge  there  were  50  or  60  people  in  that 
particular  part  of  the  orchard.  They  were 
watching  the  race." 

Mrs.  Johnson,  who  became  plaintiff's  wife 
after  the  accident,  testified:  "We  were 
watching  the  automobiles  make  the  curve, 
and  one  of  them  came  around  the  curve  and 
swerved  towards  where  we  were  standing. 
Ran  over  tbe  curb  Into  tbe  orchard  and 
struck  Mr.  Johnson.  It  Just  grazed  past 
me." 

Witness  Adams  testified:  "I  was  about 
400  or  500  feet  westerly  from  the  scene  of 
the  accident  I  saw  the  car  when  it  was 
at  tbe  curve  swerve  from  the  road  and  go 
into  the  orchard.  I  saw  the  young  man 
start  to  run.  I  thought  he  ran  about  25 
feet  when  he  was  struck  by  the  automobile. 
I  believe  tbe  oar  was  going  along  the  road 
about  60  miles  an  hour." 

Witness  Henderson  was  on  horseback  on 
the  Stanley  road,  leading  across  the  boule- 
vard, not  far  from  plaintiff's  position.  He 
testified:  "There  is  a  curve  beyond  the 
Stanley  orchard  to  tbe  east,  and  from  the 


orchard  I  could  see  the  cars  turn  the  eaire 
and  dash  up  towards  the  orchard.  •  •  * 
It  is  about  the  lowest  place  along  the  bonle- 
vard.  *  *  *  If  the  •  automobile  went 
straight  ahead  at  that  point  it  would  hit 
the  Stanley  road,  about  the  intersection 
there.  The  man  was  trying  to  turn  on  tbe 
curve  and  It  turned  some  and  started  to 
skid ;  it  seemed  to  be  skidding.  He  was  too 
close  to  the  curb  and  he  seemed  to  be  af  taid 
to  strike  it  broadside  and  turned  into  it  I 
think  it  passed  partially  around  tbe  curve 
then.  It  seemed  to  be  skidding.  If  he  bad 
hit  the  curb  broadside  the  way  he  was  going 
he  would  have  turned  over.  I  mean  the  curb 
on  the  hillside,  tbe  orchard  side.  He  tried 
to  turn  to  the  left  I  saw  him  give  an  ef- 
fort at  the  wheel.  It  seemed  to  me  the  auto- 
mobile passed  over  Johnson." 

Witness  Frank  Free,  called  by  plaintiff, 
testified:  "I  am  an  automobile  driver.  Oc- 
tober 23,  1909,  I  was  driving  a  Knox  car. 
No.  11,  in  the  Portola  race  in  Alameda  coun- 
ty. That  car  ran  into  this  orchard  and  bit 
Mr.  Johnson.  Mr.  Royce  (counsel  for  plain- 
tl£F):  Q-  Before  the  car  left  the  road  tbe 
steering  pin  broke,  did  it  not?  A.  Yes,  sir. 
The  Court:  Q.  Did  you  enter  It  In  the  race? 
A.  Mr.  Charles  Richardson.  Q.  And  who 
was  Mr.  Charles  Richardson?  A.  As  to  that 
I  could  not  say.  *  ♦  •  Q.  And  for  whom 
were  you  running  it?  A.  Mr.  Charles  Elch- 
ardson."  He  testified  that  he  had  driren 
the  car  In  the  "tryout";  brought  It  from  the 
Reliance  automobile  garage  on  Van  Ness 
avenue ;  that  he  did  not  then  know  that  Mr. 
Richardson  was  an  officer  of  defendant  com- 
pany; that  "he  was  told  by  the  racing  com- 
mittee that  Mr.  Richardson  attended  to  the 
details  of  entering  the  oar";  that  be  did 
not  know  Mr.  Crlm,  the  president  of  the  com- 
pany; that  his  negotiations  were  all  with 
Mr.  Richardson  by  mall;  that  Mr.  Blcbard- 
son  was  the  only  man  he  had  any  conversa- 
tion with  about  the  car.  The  oar  "was  ship- 
ped out  from  the  Knox  factory  to  run  in  tbis 
race.  Tbe  Court:  Q.  Were  you  connected  in 
any  way  with  the  Reliance  Automobile  Com- 
pany? A.  Just  for  the  race,  that's  all.  Q. 
How  were  you  connected  with  the  Reliance 
Automobile  Company  for  this  race?  A.  Well, 
I  was  employed  by  Mr.  Charles  Richardson. 
Whether  he  had  anything  to  do  with  the  Re- 
liance Automobile  Company,  or  with  the 
Knox  factory,  I  do  not  know.  I  had  all  my 
dealings  with  him.  •  •  *  I  do  not  know 
who  owned  the  Knox  car  at  the  time  of  the 
race.  I  do  not  know  to  whom  it  was  ship- 
ped." Cross-examination:  "To  Mr.  Byington 
(attorney  for  defendant):  When  the  car 
reached  the  curve  at  the  orchard  the  steer- 
ing knuckle  broke.  It  is  an  arm  that  fits  in 
the  spindle.  •  *  •  The  steering  knuckle 
is  the  part  of  tbe  steering  apparatus  which 
connects  the  front  axle  with  the  steering 
gear.  And  that  broke  as  I  was  maUng  the 
turn.  And  when  that  broke  I  lost  control 
of  the  car.  *  ••  To  Mr.  Royce:  Q.  You 
are  a  professional  driver,  ate  you  not?   A 
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Tee,  dr.  Q.  In  whow  employ  were  you  at 
tbe  time  of  the  race?  A.  Mr.  Charles  Rich- 
ardson. Q.  Did  he  pay  yon  personally?  A. 
Yes,  sir.  Q.  Did  he  pay  yon  in  the  name  of 
the  Reliance  Automobile  Company?  A.  He 
paid  me  in  cosh.  I  do  not  think  I  gave  a 
receipt  I  drew  some  money  before  the  race. 
I  think  I  was  paid  oyer  here  in  Alameda 
coanty.  To  Mr.  Byington:  When  I  reached 
the  cnnre  and  the  steering  knuckle  broke  I 
lost  all  control  over  the  car.  •  •  •  When 
the  car  reached  this  curve  and  the  steering 
knuckle  broke  the  car  jumped  over  the  curb 
and  into  the  orchard.  It  plunged  straight 
ahead.  I  at  once  threw  on  the  brakes.  The 
rear  wheels  were  as  near  blocked  as  they 
could  be.  It  was  Impossible  to  guide  or  di- 
rect the  car  around  the  curve.  The  car  had 
been  carefully  examined  by  me  and  by  a 
skilled  mechanic  before  starting  on  the  race, 
and  every  part  of  it  found  to  be  in  good 
condition.  The  steering  gear  was  not  broken 
before  it  reached  that  cnrve.  •  •  •  If 
there  was  any  defect  in  the  steering  knnckle 
It  was  something  that  coald  not  be  seen  from 
external  obeervation." 

Witness  Crim,  president  of  the  defendant 
company,  testified  for  plaintiff:  That  bis 
company  was,  at  the  time  of  the  trial,  agent 
for  the  Knox  cars  bnt  he  conld  not  state 
whether  it  was  snch  agent  In  1009;  that  he 
did  not  attend  the  race  and  did  not  know  of 
it;  that  he  did  not  see  the  Knox  car  in  their 
garage  before  the  race.  Their  salesrooms 
were  at  342  Van  Ness  avenne  and  their  ga- 
rage at  647  Fulton  street  "Q.  Did  yonr 
company  enter  this  car?  A.  No,  sir.  Q. 
Are  yon  positive  they  did  not  enter  it?  A. 
Yes,  sir.  Q.  Did  yon  arrange  any  of  the  de- 
tails of  this  race?  A.  No,  sir.  *  *  *  I 
did  not  know  that  there  was  a  car  entered 
in  the  race  in  the  name  of  the  company. 
*  *  *  I  do  not  know  of  onr  company  ever 
requesting  the  Knox  ftictory  to  send  a  car 
ont  here  to  be  entered  in  that  race.  •  •  * 
Q.  Did  Mr.  Ridiardson  have  power  to  enter 
automobiles  in  races  for  the  company?  A. 
No,  sir.  Mr.  Boyce:  I  think  that  la  all." 
On  cross-examination:  "The  Reliance  Anto- 
mobile  Company  did  not  enter  the  Knox  car 
In  ttiat  race." 

There  was  some  testimony  at  this  point 
that  in  May,  1910,  Mr.  Austin  Lewis,  one  of 
plaintUTs  attorneys,  wrote  to  Mr.  Crim  so- 
liciting an  interview  with  regard  to  this  ac- 
cident A  meeting  took  place  subsequently 
with  Mr.  Lewis  at  which  Mr.  Crim  said  that 
Richardson  was  secretary  and  treasurer  of 
defendant  company  and  "had  charge  of  the 
stores  bnt  had  no  power  to  enter  automo- 
biles in  races."  Mr.  Lewis  testified  that  at 
tbe  interview  he  showed  Mr.  Crim  a  pro- 
gram of  the  Fortola  race  which  read:  "Car 
number  11;  entered  events  1  and  3;  name 
of  car,  Knox;  piston  displacement  373.06; 
entrant  ReUance  Auto  Co.;  driver.  Free; 
mechanic,  Robinson."  On  objection  of  de- 
fendant the  court  ruled  that:    "Xon  have 


no  right  to  introduce  this  document  in  evi- 
dence except  as  a  part  of  a  conversation,  and 
it  does  not  prove  the  facts  which  the  entry 
itself  may  state."  Mr.  Lewis  testified  that 
he  showed  Mr.  Crim  this  document  and  he 
replied  that  "he  would  have  to  consult  Us 
stockholders  beforo  taking  any  action  in  the 
matter."  "The  Court:  Q.  What  if  anything, 
did  he  say  in  reference  to  the  entry  of  the 
car  by  the  Reliance  Automobile  Company? 
A.  No  discussion  was  had  with  regard  to  the 
entry  for  the  automobile  company."  Mr. 
Royce,  still  later,  saw  Mr.  Crim  "in  regard 
to  a  proposed  compromise  of  this  action." 
He  testified:  "I  spoke  to  Mr.  Crim  and  ask- 
ed him  about  tliat  compromise  we  were  sug- 
gesting. He  said,  'Well,  I  have  seen  the 
stockholders,  and  we  have  decided  not  to  ac- 
cept' And  I  said,  'Wha^s  tbe  matter? 
The  compromise  is  reasonable  enough.' 
'Well,'  he  said,  'You  ask  too  much.'  That  is 
about  all." 

Witness  Richardson,  called  by  plaintiff, 
testified  that  he  was  the  secretary  and  treas- 
urer of  defendant  company  on  October  23, 
1909;  and  "there  is  no  such  office  as  man- 
ager of  the  company."  He  was  asked  who 
gave  the  committee  in  charge  of  the  race  the 
Information  for  entering  the  car,  and  an- 
swered: "I  did.  Mr.  Royoe:  Q.  Did  you  see 
the  entry  made  when  you  were  there?  A.  Xes, 
sir.  To  the  best  of  my  recollection,  I  think 
the  tsatty  was  made  in  the  name  of  the  Reli- 
ance Automobile  Company.  The  Reliance  Au- 
tomobile Company  was  engaged  in  the  auto- 
mobile business  In  San  Francisco.  To  Mr. 
Byington:  I  personally  entered  the  car  in  the 
race."  Plaintiff  rested.  A  motion  for  non- 
suit on  grounds  hereinafter  stated,  was  made 
and  taken  under  advisement  and  defendant 
ordered  to  proceed. 

The  testimony  for  defendant  was  snbstan- 
tlally  the  same  as  given  for  plaintiff  and  ex- 
plained a  little  more  fully  what  appeared  in 
the  testimony  for  plaintiff.  Witness  Free  de- 
scribed the  Knox  car  and  the  examination 
made  of  it  before  the  race  and  repeated  his 
testimony  as  to  the  breaking  of  the  steering 
knuckle.  Witness  Robinson  was  Free's  mech- 
anician and  testified  fully  to  the  perfect 
condition  of  the  car  and  to  Free's  skill  as  a 
driver,  also  to  the  breaking  of  the  steering 
apparatus  and  loss  of  control  of  the  car. 
Both  he  and  Free  examined  the  car  after  the 
accident  and  found  the  cause  of  the  accident 
as  they  had  testified. 

Richardson  testified  as  follows:  "The  Re- 
liance Automobile  Company  never  at  any 
time  authorized  or  directed  the  entry  of  the 
car  driven  by  Mr.  Free  in  the  Portola  road 
races,  held  October  23,  1909.  To  the  Court: 
It  was  the  car  of  the  Knox  Automobile  Com- 
pany. It  belonged  to  tbe  Knox  Automobile 
Company,  and  was  returned  to  them.  I  ask- 
ed the  Knox  factory  to  send  it  ont  to  me  for 
the  purpose  of  the  race.  I  negotiated  with 
the  company.  I  do  not  remember  whether 
It  was  stiipped  to  me  or  to  tbe  Reliance  Au- 
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tomobile  Company.  I,  peisonally,  was  act- 
ing for  the  Knox  Company  October  23,  1909, 
and  not  as  a  corporation.  Our  coriraratlon 
was  engaged  In  the  business  of  selling  auto- 
mobiles. They  did  not  sell  Knox  automo- 
biles prior  to  October,  1909.  The  Reliance 
Automobile  Company  subsequently  became 
agent  for  the  Knox.  The  contract  was  sign- 
ed, I  belieTe,  in  December,  1909,  or  January, 
1910.  Q.  And  did  the  Reliance  Automobile 
Company  ever  enter  any  car  in  any  race  of 
any  kind?    A.  No,  sir;  It  did  not" 

The  record  purported  to  contain  all  the 
evidence,  and  we  have  given  substantially 
all  of  It  At  the  close  of  defendant's  evidence 
counsel  renewed  his  motion  for  nonsuit  on 
the  grounds  first  stated,  to  wit,  that  plaintiff 
had  failed  to  prove  a  sufficient  case  for  the 
Jury  in  that  "plalntifT  had  failed  to  prove 
that  defendant  was  the  owner  of,  or  In  pos- 
session of,  or  had  entered  in  any  race,  the 
automobile  which  caused  the  injury  to  plain- 
tiff, or  that  Frank  Free  was  the  agent  or 
employs  of  defendant  at  the  time  mentioned 
In  the  complaint  and  had  failed  to  prove 
negligence  on  the  part  of  defendant,  but  had 
proven  negligence  on  the  part  of  plaintiff 
contributing  to  the  injury  and  an  assump- 
tion of  risk  on  the  part  of  plaintiff,  resulting 
In  plalntlfTs  Injury."  We  fall  to  discover 
any  conflict  In  the  evidence  on  the  Issues 
presented  by  the  pleadings. 

[2]  It  Is  alleged  In  the  amended  complaint 
that  the  defendant  "was  the  owner  and  In 
the  possession  of  a  certain  Knox  automobile, 
and  had  entered  the  said  Knox  automobile 
for  the  Oakland  Fortola  automobile  raca" 
Also  that  Frank  Free,  who  drove  the  said 
machine,  "was  at  all  times  herein  mentioned 
an  agent  servant  and  employ^  of  said  de- 
fendant corporation,  and  during  all  the  times 
herein  mentioned  acted  within  the  scoipe  of 
his  employment"  It  was  Incumbent  upon 
plaintiff  to  establish  these  Issues  by  a  clear 
preponderance  of  evidence.  The  most  that 
can  be  said  of  this  evidence  as  to  defendant's 
liability  is  that  Richardson,  who  at  the  time 
was  secretary  and  treasurer  of  the  defendant 
company,  acting  as  an  Individual,  arranged 
to  enter  the  Knox  car  In  the  race;  that  he 
personally  employed  Free  to  drive  it  and 
paid  him  for  his  services.  There  Is  not  any 
evidence  that  Richardson  had  any  authority 
as  secretary  and  treasurer  to  enter  cars  In 
races  generally  or  in  this  particular  race. 
On  the  contrary,  the  evidence  Is  that  he  had 
no  such  authority  and  was  not  given  any  such 
authority  In  this  instance;  that  defendant 
did  not  own  the  Knox  car  and  was  not  the 
agent  for  Its  sale;  that  defendant  had  nev- 
er entered  any  car  for  any  race.  It  was  not 
necessary  to  show  absolute  ownership  in  de- 
fendant; It  would  have  been  sufficient  to 
charge  It  If  otherwise  liable,  had  It  been  In 
possession  and  control  of  the  car  and  bad  It 
entered  for  the  race.  But  the  proofs  fall  far 
short  of  showing  such  a  state  of  facts.    It 


Is  true  that  Richardson  entered  the  car  In 
the  name  of  defendant  company.  But  this 
was  unknown  to  the  defendant  and  was  with- 
out its  authority,  and  It  cannot  be  said  as 
matter  of  law  that  he  had  any  such  authority 
by  virtue  of  his  office.  Besides,  his  testimony 
was  that  he  acted  In  his  Individual  capacity. 
If  we  were  at  liberty,  which  we  are  not  to 
reject  the  evidence  introduced  by  plalntUf, 
we  should  have  to  hold,  in  order  to  sustain 
the  judgment  that  the  jury  were  justified  In 
finding  that  Free  was  defendant's  agent  and 
was  acting  within  the  scope  of  his  authority 
as  such  agent  &nd  that  this  Inference  was 
justly  derivable  from  the  nature  of  the  cor- 
poration and  from  Richardson's  relation  to  it 
as  secretary  and  treasurer.  All  that  the 
evidence  discloses  as  to  the  business  in  which 
defendant  was  engaged  is  that  it  was  selliDg 
automobiles.  Richardson's  duties  as  secre- 
tary are  not  shown,  nor  are  there  shown  any 
acts  of  his  as  such  secretary,  acquiesced  In 
by  the  corporation,  or  any  acts  of  the  corpo- 
ration Itself  from  which  an  inference  can  be 
reasonably  drawn  that  Free  was. driving  the 
car  In  question  under  the  authority,  express 
or  implied,  of  the  corporation.  We  cannot 
say  that  the  business  of  selling  autwuobileB 
carries  with  it  by  implication  the  racing  of 
automobiles  In  public  meets  of  speed  and  en- 
durance such  as  the  Portola  races  here  In 
question.  Nor  can  we  say  that  the  secre- 
tary of  a  corporation  engaged  In  selling  au- 
tomobiles has  express  or  Implied  authority  to 
use  its  name  In  altering  cars  and  to  render 
it  liable  for  the  consequences  thereof.  There 
can  be  no  presumption  that  the  secretary  of 
a  corporation  Is  clothed  with  authority  to 
do  an  unlawful  act 

[3]  A  further  Issue  was  raised  by  the  com- 
plaint to  wit  that  "the  said  Free  carelessly 
and  negligently  turned  said  automobile  off 
the  said  road  and  ran  It  Into  the  said  or- 
chard and  ran  Into  and  knocked  down  plain- 
tiff, inflicting  the  injuries"  complained  ol 
This  Is  denied,  and  It  Is  alleged  In  the  an- 
swer that  "plaintiff  was  negligent  and  care- 
less, and  assumed  risks  and  hazards,  togeth- 
er with  the  dangeiB  arising  therefrom  In  and 
about  the  matters  alleged  in  said  complaint 
referred  to,  which  proximately  contributed  to 
and  caused  his  alleged  Injury  and  damage." 

The  evidence  introduced  by  plaintiff  shows, 
without  substantial  conflict  that  the  accident 
was  not  due  to  want  of  care  or  to  the  negli- 
gence of  Free  In  driving  the  car.  It  had 
been  thoroughly  inspected  by  a  competent 
mechanician  and  by  Free  himself,  a  skilled 
driver,  who  had  driven  it  In  the  "try-outs" 
and  was  In  perfect  condition,  so  far  as  coald 
be  detected.  "When  the  car  reached  the 
curve  at  the  orchard,"  mentioned  in  the  evi- 
dence, "the  steering  knuckle  broke.  •  •  ♦ 
The  steering  knuckle  Is  the  pert  of  the  steer- 
ing apparatus  which  connects  the  front  axle 
with  the  steering  gear.  And  that  broke  as  I 
was  making  tiie  turn.    And  when  that  broke 
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I  lost  control  of  the  car,  as  far  as  steering 
wts  concerned.  •  •  •  When  the  car  reach- 
ed this  curve  and  the  steering  knuckle  broke, 
the  car  Jumped  over  the  curb  and  Into  the 
orcbard.  It  plonged  straight  ahead.  I  at 
oDce  threw  on  the  brakes.  The  rear  wheds 
were  as  near  blocked  as  they  conld  b&  It 
was  impossible  to  guide  or  direct  the  car 
aronnd  the  cnrre:"  This  is  the  testiniony  of 
Free  when  called  by  the  plaintiff  and  is  con- 
firmed by  the  obseiratlon  of  other  witnesses. 
Plaintiff  snggeets  in  his  brief  that  there  were 
several  theories  as  to  what  occurred,  "one 
tliat  the  machine  was  driven  too  near  the 
CDib;  that  to  avoid  striking  the  curb  Free 
turned  oB  the  road  into  the  orchard  and  the 
steering  knodcle  broke  when  the  car  crossed 
the  curb  or  afterwards  in  the  orchard."  This 
saggestion  is  based  upon  the  testimony  of 
witness  Henderson  which  we  have  stated  in 
connection  with  that  of  other  witnesses.  No 
sneh  theory  can  reasonably  be  predicated  of 
Hoideraon'B  testimony.  What  he  observed  is 
entirely  consistent  with  the  testimony  of 
Free,  given  as  plalntHTs  witness,  and  of 
Robinson,  who  was  on  the  car,  and  other 
witnesses.  Henderson  testifled  tliat  Free 
"tried  to  turn  to  the  left,"  wlilcb  was  away 
from  the  curb.  There  is  no  dispute  of  the 
fact  that  the  steering  knuckle  broke  whm  the 
car  was  on  the  curve,  and  it  is  not  unlikely 
that  when  that  happened  the  car,  to  Hender- 
son's observation,  "seemed  to  be  skidding." 
There  is  nottilng  in  Henderson's  testimony  (m 
which  a  theory  can  be  based  Imputing  negli- 
gence in  Free's  managemoit  of  the  car. 

Upon  this  branch  of  the  case  the  question 
presented  is  simply  this:  Where  a  person, 
as  a  spectator,  voluntarily  attends  an  auto- 
mobile race,  for  speed  and  endurance,  upon  a 
public  highway,  and  takes  a  reasonably  safe 
position  to  witness  the  event,  may  he  recover 
for  an  injury  inflicted  by  one  of  the  racing 
automobiles  which  did  not  result  from  want 
of  care  in  its  management  by  the  driver,  or 
from  any  known  or  visible  defect  in  the  car, 
but  did  result  from  the  unavoidable  breaking 
of  some  parts  of  the  automobile?  Defend- 
ant supports  the  negative  of  this  position  by 
decisions  of  courts  of  high  repute.  The  view 
we  have  taken  of  the  case  makes  It  unneces- 
sary to  decide  the  point  We  content  our- 
selves with  the  citation  of  the  caaes  which 
have  been  examined  by  us  and  appear  to  sup- 
port defendant's  contentioiL  Johnson  v.  City 
of  New  York  et  aL,  186  N.  T.  139,  78  N.  E. 
715,  116  Am.  St  Bep.  545,  »  Ann.  Gas.  824 ; 
Bogart  T.  aty  of  N.  I.,  200  N.  T.  379,  93 
X.  E.  gS7,  21  Ann.  Gas.  466;  Heffem  v.  VU- 
lage  of  Baverstraw,  143  App.  Dlv.  627.  128 
N.  T.  SiiK>.  399;  Scanlon  v.  Wedger,  156 
Uass.  462,  31  N.  E.  642,  16  U  R.  A.  395; 
Frost  V.  Joeselyn,  180  Mass.  389,  62  N.  E. 
460;  DoweU  V.  Guthrie,  99  Mo.  663,  12  S. 
W.  900,  17  Am.  St  Bep.  598. 

As  we  do  not  think  there  was  any  evidence 


tending  to  show  that  the  car  was  entered  in 
the  race  by  the  authority  or  with  the  sanc- 
tion of  defendant,  our  conclusion  is  that  Its 
liability  is  not  proven. 
The  Judgment  and  order  are  reversed. 

We  concur:    HART,  X;  BURNETT,  J. 


KOWALSKT  et  al.  v.  NICHOLSON. 
(Civ.  1213.) 

(District  Court  of  Appeal,  Firat  District  Cal- 
ifornia. Nov.  6,  1013.  Rehearing  Denied  by 
Supreme  Court  Jan.  6,  1914.) 

1.  JuDomHT  (i  326*)— CoBBxcnoiT— Oboxbb 
Nunc  pao  Tunc. 

Where  the  entry  In  the  minutes  does  not 
correctly  embody  the  Judgment  given  by  the 
court,  or  the  Judgment  was  inadvertently  made 
or  entered,  it  may  be  corrected  nunc  pro  tunc. 
[ESd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  i  628;    Dec.  Dig.  i  326.*] 

2.  JuDOKCRT  (i  326*)— Junomira  or  DisiOBS- 

AI/—RKI.IKF. 

Where  an  action  is  dismissed  for  want  of 
prosecution,  the  Judgment  should,  as  a  matter 
of  course,  direct  the  return  to  defendant  of 
property  taken  from  her  on  replevin ;  and,  if  it 
inadvertently  omits  an  order  to  that  effect  the 
order  may  be  entered  nunc  pro  tunc. 

[E3d.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  628;  Dec.  Dig.  |  326.*] 

3.  JnoovKNT  (I  326*)  — CoBREcnoiT  — Nunc 
PBo  Tunc. 

Where  a  Judgment  did  not  give  the  success- 
ful part^  the  full  measure  of  the  relief  incident 
to  the  judgment,  the  successful  party  is  enti- 
tled to  have  it  corrected  nunc  pro  tunc  as  of 
the  date  of  its  original  entry. 

(Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  628;    Dec.  Dig.  {  326.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  V.  Sargent 
Judge. 

Action  by  J.  N.  Kowalsky  and  others 
against  Estella  Nicholson.  From  an  order 
entered  nunc  pro  tunc,  amending  a  previous 
order  dismissing  the  action  for  want  of  pros- 
ecution, plaintiffs  appeaL    Affirmed. 

Edward  Lande,  of  San  Francisco,  for  ap- 
pellants. Arthur  H.  Barendt,  of  San  Fran- 
cisco, for  respondent 

KERRIGAN,  J.  This  is  an  appeal  from 
an  order  entered  nunc  pro  tunc,  amending  a 
previous  order  dismissing  an  action  for  lack 
of  prosecution. 

The  action  was  in  claim  and  delivery,  un- 
der proceedings  in  which  the  plaintiffs  had 
secured  possession  of  the  property  described 
in  the  complaint.  After  the  cause  had  been 
at  Issue  for  nearly  four  years,  the  court  up- 
on notice  to  the  plaintiffs,  granted  defend- 
ant's motion  to  dismiss  the  same  for  want 
of  prosecution.  Subsequently  the  court  up- 
on due  notice  to  the  plaintiffs,  amended  its 
order  of  dismissal  nunc  pro  tunc  as  of  the 
date  of  Its  original  entry  by  adding  the  fol- 
lowing: "And  the  defendant  is  entitled  to 
tiave  returned  to  her  all  the  property  taken 
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trom  her  under  the  prevloas  proceeding  oft 
this  action  of  replevin,  or  If  return  thereof  | 
cannot  be  bad,  then  she  shall  have  Judgment 
for  the  value  thereof  in  the  sum  of  $1,000, 
and  for  the  delivery  to  her  of  the  undertak- 
ing in  this  matter." 

The  record  does  not  show  that  tbe  original 
entry  as  made  by  the  clerk  was  different 
from  the  one  directed  by  the  court;  and 
plaintiffs  therefore  contend  that  the  court 
had  no  power  to  change  the  order  or  judg- 
ment, nor,  in  changing  it,  to  direct  that  it 
be  entered  nunc  pro  tunc. 

[1-3]  In  a  case  where  it  Is  made  to  appear 
that  the  entry  in  the  minutes  does  not  cor- 
rectly embody  the  Judgment  given  by  the 
court,  it  is  a  familiar  rule  that  the  court  may, 
at  any  time,  amend  the  Judgment  nunc  pro 
tunc  to  make  the  entry  conform  to  the  true 
Judgment  Morrison  v.  Dapman  &  West,  3 
CaL  255,  257;  Cowdery  v.  London  &  S.  P. 
Bank,  139  CaL  298,  73  Pac.  196,  96  Am.  St 
Rep.  115.  And  in  this  state  the  power  of 
the  courts  to  amend  their  Judgments  Is  not 
wholly  confined  to  such  cases.  It  extends 
also  to  cases  where,  as  here,  the  order  was 
inadvertently  made  and  entered.  This  is 
not  a  case  like  the  Estate  of  Potter,  141  OaL 
424,  75  Pac.  860,  where,  upon  dismissal,  the 
court  might  have  directed  different  forms  of 
Judgment  to  be  entered.  Here,  the  defend- 
ant being  entitled  to  a  dismissal  of  the  ac- 
tion, as  the  court  correctly  held  it  followed 
under  the  circumstances  disclosed  by  the  rec- 
ord that  the  Judgment  should,  as  a  matter 
of  course,  have  directed  the  return  to  her 
of  the  property  taken.  Its  failure  to  do  so, 
it  clearly  appears,  was  merely  an  inadvert- 
ence or  mistake,  and  not  a  Judicial  error. 

In  the  Estate  of  Schroeder,  46  Cal.  304,  a 
personal  Judgment  was  rendered  against  the 
administrator,  and  it  appeared  from  the  rec- 
ord that  tbe  Judgment  ought  to  have  been 
made  payable  In  due  course  of  administra- 
tion. It  was  held  that  this  was  such  an  er- 
ror or  mistake  as  the  court  could  correct 
To  the  same  effect  see  Bostwick  t.  McEvoy, 
62  CaL  496. 

In  the  Estate  of  WUlard,  139  Cal.  601,  504, 
73  Pac.  240,  64  L.  R.  A.  554,  an  allowance 
was  made  to  a  broker  Instead  of  to  the  ad- 
ministrator as  prayed  for;  and  it  was  held 
that  tbe  court  bad  power  on  motion  to  set 
aside  tbe  void  allowance,  to  amend  the  decree 
by  striking  out  the  allowance  as  made,  and 
to  Insert  therein  in  place  thereof  an  allow- 
ance to  tbe  administrator,  so  as  to  properly 
dispose  of  the  issue  presented  by  the  petition 
and  effectuate  the  intention  of  the  court  In 
other  words,  the  error  was  not  snch  as  could 
only  be  remedied  by  a  motion  for  a  new  trlaL 

In  the  case  of  Lieviston  v.  Swan  et  aL,  33 
CaL  480,  484,  a  Judgment  In  foreclosure  did 
not  pro'^de  that  any  one  was  personally  lia- 
ble for  a  deficiency,  and  should  be  bound 
therefor  after  a  sale  of  the  property.  More 
than  three  years  subsequently  an  order  of  the 


court  was  entered,  directing  tbe  docketing 
of  a  Judgment  for  tbe  defldency.  This  or- 
der was  affirmed,  the  Supreme  Court  say- 
ing: "The  Judgment  in  this  case,  as  first  en- 
tered, was  defecUve  in  not  designating  the 
defendants  who  were  personally  liable  for 
the  debt ;  bot  inasmuch  as  the  record  shows 
who  they  w^e,  the  court  had  the  power  to 
amend  the  Judgment  at  any  time  by  adding 
a  clause  designatlDg  the  defendants  who 
were  personally  liable.  The  more  regular 
motion  would  have  been  to  amend  the  Judg- 
ment by  supplying  the  omission  which  was 
apparent  upon  the  face  of  the  record,  but  we 
consider  the  course  pursued  as  amounting 
substantially  to  the  same  thing."  See,  also, 
MacN^  V.  Ward,  11  Paa  Coast  Law  JmL 
244;  Freeman  on  Judgments,  voL  1,  |  70,  p. 
93. 

In  Texas  the  "courts  may  at  any  time  add 
to  their  Judgments  such  clauses  as  may  be 
necessary  to  carry  them  into  effect  when 
there  is  anything  in  the  Judgment  by  which 
to  amend."  In  New  York,  when  the  amend- 
ment calls  for  the  insertion  of  what  would 
have  been  granted  "as  a  matter  of  course" 
in  the  first  instance,  the  cases  hold  that  the 
Judgment  may  be  corrected.  1  Freeman 
on  Judgmoits,  |  70,  pp.  93,  95. 

In  the  case  of  Wiggin  v.  Superior  Court, 
68  CaL  398,  402,  9  Pac.  646,  648^  the  court 
set  aside  a  decree  of  final  distribution  which 
it  bad  the  day  before  granted,  on  tbe  ground 
that  the  discharge  of  the  administrator  pro- 
vided for  therein  had  been  inadvertently 
made.  Upon  appeal  it  was  held  that  the 
lower  court  had  Jurisdiction  to  vacate  tbe 
order  of  final  discharge,  it  having  been  made 
inadvertently,  and  the  motion  for  that  pur- 
pose being  made  within  a  reasonable  time. 
The  court  said:  "To  illustrate,  suppose  a 
Judgment  Is  takoi  upon  a  default  pronatuie- 
ly  entered,  or  a  Judgment  is  inadvertently 
entered  in  favor  of  defendant  where  it  was 
intended  to  be  in  favor  of  plaintiff,  or  that 
for  any  one  of  a  hundred  reasons  which 
might  be  supposed  the  court  has  acddentally 
or  inadvertently  entered  orders  or  decrees 
not  In  consonance  with  its  Judgment  or  with 
law,  and  from  which  rank  injustice  must 
foUow,  can  it  be  contended  that  the  court 
has  no  power  *  *  *  to  correct  the  error, 
and  that  the  Injured  party  must  be  r^nitted 
to  an  appeal  for  remedy?    We  think  not" 

Upon  the  dismissal  of  the  action  in  the 
case  at  bar  defendant  was  entitled  to  the  re- 
turn of  the  property  involved  in  the  action; 
and  a  failure  to  enter  the  requested  correc- 
tion of  tbe  Judgment  would  be  equivalent 
apparently  to  a  Judgment  in  favor  of  tbe 
plaintiffs  on  the  merits  of  the  case.  This 
would  be  manifestly  unjust;  and,  as  the 
record  shows  that  defendant  was  entitled  to 
Judgment  as  finally  entered,  and  as  tbe  mo- 
tion to  correct  the  mistake  was  promptly 
made,  the  action  of  the  court  in  the  premises 
must  be  sustained. 
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Of  eoone  the  defendant;  being  entitled  to 
Imre  the  jadgment  corrected,  was  entitled 
to  hare  It  corrected  nunc  pro  tunc  as  of 
the  date  of  Its  original  entry.  Freeman  on 
jQdgments,  vol.  1,  f  74,  p.  104. 

The  order  appealed  from  Is  affirmed. 


We    concor : 
ABDS,  J. 


LENNON,    P.    X;     RICH- 


HERCHANTS'    COLLECTION  AGENCT  t. 
GOPCEVIC.      (CiT.   1,174.) 

(District  Coart  of  Appeal,  Third  District,  Cal- 
ifornia.   Nor.  11,  1913.) 

1.  LnnTATzoN  or  Actions  (|  127*)— Amind- 
MiNTS— N«w  Cause  or  Action. 

In  an  action  for  compensation  for  medical 
•errices,  where  the  original  complaint  counted 
on  a  contract,  but  alleged  all  facts  necessary 
to  anpport  a  recovery  on  a  quantum  meruit, 
an  amended  complaint,  adding  a  count  on  a 
quantmn  meruit,  does  not  constitute  a  new 
caose  of  action  against  which  limitations  would 
have  run  up  to  the  time  of  the  amendment,  but 
merely  states  the  original  cause  of  action  on 
which  limitations  were  tolled  by  tb«  filing  of 
the  original  complaint. 

[lid.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  ||  543^7 ;  Dec.  Dig.  i 
127.»] 

2.  PlbADINO   (I  248*)  —  COVPLAINT— CoKMOIf 

Counts. 
As  Code  CSt.  Proc.  |  426,  providing  that  a 
complaint  shall  contain  a  statement  of  tue  facts 
constituting  a  cause  of  action  Id  ordinary  and 
concise  language,  does  not  preclude  the  use  of 
the  common  counts,  an  amended  complaint, 
containing  a  count  declaring  on  a  quantum 
meruit,  will  not,  because  of  formal  allegations^ 
be  construed  as  stating  a  wholly  different  cause 
of  action  than  the  original  complaint  which, 
thongh  declaring  on  an  ezptess  contract,  stated 
sufficient  facta  to  support  a  recovery  on  a  quan- 
tum meruit 

[FA.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  686,  687, .  689-706,  708%,  709; 
Dec.  Dig.  f  248.*] 

8.  Phtsioians  and   Subokons  (|  24*)— Ao- 

noNB  FOB  Compensation. 

In  an  action  for  compen.sation  due  a  physi- 
cian for  services  rendered,  his  testimony  that 
he  was  entitled  to  a  fee  of  $10  per  hour  for  a 
period  of  29  days  is  ample  to  support  a  recov- 
ery of  leas  than  1500. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  H  53-62 ;  Dec.  Dig.  | 

4.  Intebkst  d  18*)— AixowAKCB  OP  Intkb- 

KST. 

Interest  is  not  properly  allowable  on  an 
onliquidated  demand  doe  upon  an  implied  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Interest,  Cent 
Kg.  H  32-34;   Dec  Dig.  |  18.*] 

6.  Affeai,  and  Ebbob  (|  1151*)— Detibmina- 

noN— Rbvkbsax. 

Where  a  jud^nent  improperly  allowed  in- 
terest upon  a  recovery  on  an  implied  contract, 
it  will  not  be  reversed  on  appeal,  but  will  be 
modified  by  striking  therefrom  the  allowance  of 
interest 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor^  Cent  Dig.  ||  4498-4606;    Dec.  Dig.  | 

*'or  other  cases  see 
187P.-80 


Appeal  from  Superior  Court,  City  and 
County  of  San  Frandaco;  J.  M.  Sea  well. 
Judge. 

Action  by  the  Merchants*  Collection  Agency 
against  Milos  M.  Oopcevlc.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Mod- 
ified and  affirmed. 

John  F.  Davis  and  Charles  S.  Wheder, 
both  of  San  Francisco,  for  appellant  E.  H. 
Wakeman,  of  San  Francisco,  for  respondent 


BURNETT,  J.  The  appeal  la  from  a  Judg- 
ment on  an  assigned  claim  in  favor  of  plaln- 
titr  for  the  sum  of  $480,  with  Interest  in  the 
sum  of  1126.56.  We  may  adopt  the  following 
statement  of  the  proceedings  as  made  by  ap- 
pellant: "The  original  complaint  was  filed 
on  October  13,  1908,  and  contained  but  one 
count  •  •  •  Afterwards  the  said  superi- 
or court,  over  the  objection  of  appellant,  made 
an  order,  duly  excepted  to  by  appellant, 
permitting  the  respondent  to  file  an  amended 
complaint,  and  this  amended  complaint  was 
filed  on  June  5,  1911.  The  amended  com- 
plaint contained  two  counts:  The  first, 
though  somewhat  amplified,  was  the  same 
count  based  upon  an  expre»»  contract  as  set 
forth  in  the  original  complaint;  the  second 
was  an  ordinary  quantum  meruit  count  for 
the  reasonable  value  of  the  alleged  profes- 
sional services.  Appellant  pleaded  the  stat- 
ute of  limitations  to  both  counts  by  demur- 
rer and  answer,  and  also  Invoked  that  stat- 
ute In  bis  motion  for  a  nonsuit.  The  court 
overruled  the  demurrer,  denied  the  motion 
for  nonsuit,  and  in  its  findings  of  fact  de- 
termined that  neither  count  was  barred  by 
the  statute  of  limitations,  although  the  sec- 
ond count  on  quantum  meruit  was  not  filed 
until  more  than  two  years  after  the  filing  of 
the  original  complaint  The  court  further 
found  that  no  express  contract  had  been 
made  by  appellant  and  respondent's  assignor, 
but  it  gave  respondent  Judgment  for  the 
reasonable  value  of  said  services,  together 
with  interest  thereon  from  October  13,  1908." 

Appellant  presents  three  contentions,  as 
follows:  "(1)  That  the  second  count  or  cause 
of  action  set  up  in  the  amended. complaint 
was  barred  by  subdivision  1  of  section  339 
and  subdivision  2  of  section  337  of  the  Code 
of  Civil  Procedure;  (2)  that  the  evidence  is 
iuBufflclent  to  Justify  the  finding  that  Milos  M. 
Gopcevic  promised  to  pay  to  Walter  H.  Feams, 
respondent's  assignor,  the  reasonable  value  of 
the  professional  services  rendered  by  him; 
(3)  that  the  lower  court  erred  in  granting  In- 
terest from  October  13,  1908,  the  date  of  fil- 
ing the  original  complaint,  upon  the  sum 
awarded  to  respondent  as  the  reasonable 
value  of  the  professional  services  rendered 
by  respondent's  assignor." 

[1]  The  first  proposition  is  based  upon  the 
assumption  that  the  second  count  sets  forth 
an   entirely  different  cause  of  action   from 
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that  contained  In  the  original  complaint,  as 
It  is  not  contended  that  when  the  .action 
was  brought  it  was  barred  by  any  stat- 
ute of  limitations.  It  is  argued  that  ac- 
cording to  the  original  complaint  the  plain- 
tUTs  primary  right  arose  ont  of  the  alleged 
express  agreement  between  the  assignor  and 
the  defendant,  and  that  this  is  "entirely  dif- 
ferent and  distinct  from  an  obligation  im- 
plied by  law,  or  even  from  an  express  agree- 
ment to  pay  the  reasonable  value  of  services 
rendered  at  another's  request." 

Decisions  from  other  jurisdictions  are  cited 
in  support  of  this  view,  among  which  is 
Meinshausen  v.  A.  Gettelman  Brewing  Co., 
133  Wis.  95,  113  N.  W.  408,  13  L.  R.  A.  (N. 
S.)  250,  containing  the  following  declaration: 
"We  must  hold  that  the  cause  of  action  in 
quantum  meruit  was  separate  and  independ- 
ent from  the  cause  of  action  on  express  con- 
tract, and  that  no  action  was  commenced  on 
quantnm  meruit  xmtU  the  filing  of  the  amend- 
ed complaint,  at  which  time  that  cause  of 
action  was  barred  by  the  statute  of  limita- 
tions." 

But  we  need  not  go  into  other  states,  as 
we  have  the  point  decided  by  our  Supreme 
Court  in  direct  opposition  to  appellant's  con- 
tention. The  case  is  the  familiar  one  of  Cox 
V.  McLaughUn,  76  Cal.  60,  18  Pac.  100,  8  Am. 
St.  Bep.  164,  wherein  it  is  held  that:  "A 
complaint  in  an  action  for  breach  of  con- 
tract, which  as  originally  framed  seeks  to 
recover  the  contract  price  of  services  per- 
formed by  the  plaintiff  in  pursuance  of  the 
contract,  together  with  profits  which  he 
would  have  made,  on  the  ground  that  he  had 
been  technically  'prevented'  from  completing 
the  contract  by  the  defendant,  may  be  amend- 
ed so  as  to  aver  a  claim  for  the  value  of 
the  services  actually  done  as  upon  a  quantimi 
meruit.  Such  an  amendment  is  not  the  sub- 
stitution of  a  new  cause  of  action,  so  as  to 
continue  the  running  of  the  statute  of  limita- 
tions until  its  filing." 

Appellant  attempts  to  make  a  distinction 
between  that  case  and  this,  ui)on  the  ground 
that  in  the  former,  "though  the  general  frame 
of  the  early  complaints  showed  that  the 
pleader  was  suing  on  the  express  contract, 
the  facts  ■  alleged  in  these  complaints  were 
sufficient,  under  the  liberal  principle  of  code 
pleading,  to  sustain  a  quantum  meruit"  We 
cannot  agree  with  the  opinion  of  the  able 
counsel  for  appellant,  as  we  are  satisfied  that 
the  distinction  does  not  exist  In  the  orig- 
inal complaint  here  the  facts  alleged  "were 
suffleient  under  the  liberal  principle  of  code 
pleading  to  sustain  a  quantum  meruit."  They 
may  not  be  set  forth  with  equal  precision  or 
proportionate  elaboration  to  the  Cox  Case 
but, .  of  course,  the  question  is  not  one  of 
rhetoric.  Indeed,  having  before  us  all  the 
eight  complaints  in  the  Cox  Case,  we  tliink 
it  is  quite  apparent  that  the  pleader  in  each 
Indulged  in  much  unnecessary  and  redundant 
detaU.' 

Th$  essetitlal  pQiAt  is  that  all  the  facts  re- 


quired to  support  a  judgment  on  quantum 
meruit  are  found  in  the  complaint  filed  in 
this  case  October  13,  1908.  The  substantive 
averment  material  here  is:  "That  within  two 
years  next  immediately  preceding  the  com- 
mencement of  this  action,  defendant  became 
and  was  indebted  to  said  Walter  H.  Feams 
of  professional  services  rendered  by  said 
in  the  amount  of  $6,962.50  for  and  on  account 
Walter  H.  Fearns  at  the  special  Instance  and 
request  of  defendant  herein,  at  a  stipulated 
and  agreed  rate  and  price,  which  said  rate 
and  price  said  defendant  promised  to  pay 
to  said  Walter  H.  Feama."  We  have  thus  a 
sufficient  statement  of  quantum  meruit  and 
the  additional  averment  of  an  express  prom- 
ise to  pay  a  certain  amount  The  complaint, 
in  other  words,  would  support  a  judgment  on 
either  of  the  theories  mentioned.  That  the 
two  theories  were  not  set  forth  in  separate 
connts  is  of  no  consequence  as  far  as  the 
question  before  us  ia  concerned. 

That  all  the  necessary  elements  of  a  quan- 
tum meruit  are  exhibited  in  the  original 
complaint  follows  from  a  consideration  of 
McFarland  v.  Holcomb,  123  CaL  84,  55  Pac. 
761.  In  that  case  the  complaint  alleged: 
"That  William  A.  Holcomb  was,  at  the  time 
of  his  death,  Indebted  to  the  plaintiff  in  the 
sum  of  $7,400  as  a  balance  due  to  plaintiff 
for  nursing,  boarding,  lodging,  counseling, 
advising  and  taking  care  of  the  said  Wil- 
liam A.  Holcomb  almost  continuously  frtHu 
the  29th  day  of  November,  1870,  down  to  the 
4th  day  of  November,  1895,  in  the  dty  and 
county  of  San  Francisco,  state  of  Califor- 
nia." The  court  h^d  ttiat  the  complaint  was 
sufficient  and  not  obnoxious  even  to  special 
demurrer  for  uncertainty.  It  was  declared 
that:  "Under  our  system  of  pleading,  when 
only  the  facts  which  constitute  the  cause  of 
action  are  to  be  alleged,  it  is  not  requisite 
to  aver  eith»  the  consideration  or  promise, 
when  they  are  implied  as  a  legal  conclusion 
from  the  facts  which  are  alleged" — and 
further:  "In  the  present  case  the  nursing 
of  the  decedent  by  the  plaintiff,  and  his  ac* 
ceptance  from  her  of  bis  board  and  lodging 
during  the  time  specified,  was  a  considera- 
tion sufficient  to  support  the  promise  fDr 
compensation  therefor  which  is  implied  in 
law,  and  to  render  him  liable  therefor." 
The  promise  Implied  by  tba  law  is,  of  course, 
to  pay  the  reasonable  value  of  the  services. 
The  complaint  therein  was  therefore  one  in 
implied  assumpsit,  and  was  emphatically 
approved  by  the  Supreme  Court  In  the  orig- 
inal complaint  here  we  have  the  same  com- 
mon count  but  with  the  unnecessary  addi- 
tional allegation  that  the  services  were  per- 
formed at  the  special  instance  and  request 
of  defendant. 

[2]  Appellant  attaches  some  algnlflcanoe 
to  the  fact  that  the  simple  rule  of  the  Code 
as  to  pleadings  (section  426,  Code  Civ.  Proa) 
was  not  observed  in  framing  the  original 
complaint,  but  it  cannot  be  controverted  that 
the  common  counts  are  not  at  all  inconststent 
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with  said  role.  "It  was  held  In  this  state 
at  an  earljr  day,  and  has  since  been  repeated- 
1;  beld,  that  the  common  counts  may  be  used 
to  state  a  cause  of  action,  notwithstanding 
tbe  provision  referred  to,  which  was  found 
in  the  old  s^.tute,  and  was  adopted  into 
the  Code."  Pleasant  ▼.  Samuels,  114  Cat  37, 
45  Pac.  908,  and  cases  cited.  The  original 
complaint  containing,  thus,  all  the  essential 
facts  of  a  quantum  meruit,  the  more  formal 
and  elaborate  statement  of  them  thereafter 
in  a  separate  count  oould  not  possibly  be  con< 
gtrued  as  the  introduction  of  an  entirely  new 
cause  of  action. 

[3]  As  to  the  evidence.  It  may  be  said  that 
the  record  Is  quite  brief.  The  Inference 
from  Dr.  Feams'  testimony  la  that  the  serr* 
ices  were  performed  under  an  express  agree- 
ment with  appellant  for  the  payment  of  $10 
an  hour.  Appellant  testified:  "I  never  em- 
ployed Walter  H.  Feams  to  perform  medical 
services  for  or  on  behalf  of  my  brother, 
Peter  Gopcevlc^  or  tor  any  other  purposes, 
or  at  all.  I  never  promised  to  pay  said 
Walter  H.  Feams  the  sum  of  $10  per  hour, 
or  any  other  sum,  nor  did  I  promise  to  pay 
him  the  reasonable  value  thereof."  The 
conrt  adopted  the  view  that  the  services  were 
performed  for  appellant,  but  it  rejected  the 
theory  of  an  express  promise  to  pay  $10  an 
hour  or  $240  a  day.  Of  course  any  con- 
scientious Judge  would  require  the  most  con- 
vincing evidence  of  such  contract  before  he 
would  allow  an  enormous  charge  like  that 
Nor  is  U  Ukely  that  he  would  hold  $6,960  to 
be  a  reasonable  charge  for  the  services,  even 
of  a  idtysldao,  for  2U  days.  Nine  hundred 
dollars  seemtf  much  more  consonant  with 
Just  and  fair  dealing.  As  to  the  point  that 
there  is  no  evidence  to  sustain  this  finding, 
it  is  sufficient  to  say  that  there  is  no  spedfl- 
catlon  that  the  evid^ice  was  insufficient  to 
show  the  value  of  the  services.  This  prob- 
ably accounts  for  the  defldency  of  the  bill 
of  exceittions  in  that  respect;  it  not  pur- 
porting to  contain  all  the  evidence- 
But  it  is  not  correct  to  say  that  there  is 
no  evidence  of  the  value  of  the  services. 
Dr.  Feams  testified  that  "detention  fees 
were  $10  an  hour,"  and  that,  in  response  to 
appellant's  statement,  "I  want  you  to  stay 
rii^t  here  and  not  go  away,"  he  replied: 
"Hr.  Gopcevlc,  that  Is  a  very  expensive 
proposition.  The  lowest  charge  I  can  make 
according  to  the  fee  bill  is  $10  per  hour  for 
detention."  It  Is,  of  course,  a  fair  presumi)- 
tion  that  the  fee  bill  is  an  expression  of  the 
opinion  of  the  profession  that  such  services 
are  worth  that  amount  It  would  be  at  least 
a  legal  Inference  from  the  doctor's  testimony 
that  hlg  services  were  worth  $10  an  hour. 
This  would  manifestly  support  the  finding  of 
a  less  amount  to  wit,  the  sum  of  nearly 
$1.30  per  hour. 

(4,  i]  We  find  merit  In  the  third  point 
made  by  appellant  The  court's  conclusion 
lielng  based  upon  an  implied  contract  it  was 
not  proper,  under  the  decisions,  to  allow  In- 


terest before  Judgment  Gox  t.  McLeughUn, 
supra;  B<rl(^aon  v.  Stockton  &  Tuolumne 
RaUroad  Co.,  148  CaL  206.  82  Pac.  961; 
Famham  y.  California,  etc..  Trust  Co.,  8 
Cal.  App.  266,  96  Pac.  788;  American  Haw«i- 
ian,  etc.,  Co.  v.  Butler,  17  Cal.  App.  764,  121 
Pac  709.  A  new  trial,  however,  is  not  re- 
quired for  this  reason. 

The  Judgment  is  modified  by  striking  there- 
from the  sum  of  $12!S.65  for  interest  and, 
as  thus  modified,  the  Judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HABT,  J. 


PEOPLE  V.  HABTMAN.     (Or.  216.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Oct  21,  1913.  Rehearing  Denied 
by  Sapieme  Court  Dec.  20,  1013.} 

1.  Cbiminai.  Law  (|  1023*)— Appbait-Mo- 
TiON  III  Arrest  or  Judoxxnt. 

In  a  criminal  case  no  appeal  lies  fiom  a 
motion  in  arrest  of  judgment,  nor  from  a  ver- 
dict nor  from  an  order  suspending  judgment 
and  placing  accused  on  prohation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2583-2598;  Dec.  Dig.  i 
1023.*] 

2.  CanaNAi.  Law  <i  1(^*)-7-Apfbai.— Mo- 
tion FOB  N«w  Tbiait— "Order." 

Fen.  Code,  }  1237,  provides  that  an  ap- 
peal may  be  taken  by  defendant  from  an  order 
denying  a  new  trial,  and  section  1230  declares 
that  an  appeal  from  a  judgment  may  be  taken 
by  defendant  by  announcing  personally,  or 
through  his  attorney  in  open  court  when  the 
judgment  is  rendered,  that  he  appeals  from  the 
same,  or  from  an  "order  made  after  Judgment" 
in  the  same  manner.  Section  1247  provides 
for  obtaining  a  transcript  of  the  reporter's 
notes  at  defendant's  application  on  any  appeal 
taken  from  any  judgment  or  order  in  any  crim- 
inal proceedings,  etc.  Held  that  the  word  "or- 
der" in  section  1247  is  not  limited  to  an  order 
made  after  judgment  but  includes  an  order 
denying  defendant's  motion  for  a  new  trial; 
and  hence  the  contention  that  no  appeal  lies 
from  an  order  denying  a  new  trial  before  judg- 
ment because  no  machinery  for  taking  such 
an  appeal  from  such  order  has  been  prescribed, 
is  unsustainable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2583-2598;  Dec.  Dig.  { 
1023.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5020-6023;    voL  8,  p.  7730.] 

3.  DivoBcx  ({  808*)— Dbcrkk— CoirsTRVcnoN. 

A  wife  sued  for  divorce  on  a  complaint 
containing  a  prayer  for  the  custody  of  a  minor 
child  and  for  $10  a  month  for  her  own  support. 
The  divorce  was  granted  on  default  and  a  de- 
cree rendered  ordering  that  the  entire  custody 
of  such  ctiild  be  awarded  to  the  wife,  together 
with  the  sum  of  $20  per  month  for  her  support 
and  maintenance.  Held  that  the  decree  could 
not  be  construed  as  containing  any  provision 
requiring  the  husband  to  contribute  to  the  sup- 
port of  the  child. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  S§  801,  802;    Dec  Dig.  {  308.*] 

4.  Pabent  and  Child  (|  17*)— Custodx  of 
Children — Duty  to  Support. 

Where  a  divorce  decree  awarded  the  cus- 
tody of  a  minor  child  to  the  wife  and  contain- 
ed no  provision  requiring  the  husband  to  con- 
tribute to  its  support,  it  was  the  duty  of  the 
wife  to  support  and  educate  the  child  according 


*>»  tthsr  easf*  a*»  same  topic  >ad  swUod  NUMBBR  in  Dec.  Dig.  *  Am.  Dig.  Ke7-No.  S«rl«*  A  Rap'r  Indssts 
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to  her  elrcnmstancea  In  lite,  u  provided  by 
Civ.  Code,  S  196,  and  in  the  atwence  of  any 
proceedings  to  compel  the  husband  to  contrib- 
ute to  such  support,  as  authorized  by  sections 
138,  139,  his  failure  to  so  contribute  was  not  a 
willful  failure  without  lawful  excuse  to  furnish 
necessary  food,  etc.,  to  the  child,  which  ia  made 
a  felony  by  Pen.  Code,  §  270. 

[EM.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  ft  176-181 ;   Dec.  Dig.  §  17.»] 

Appeal  from  Superior  Court,  Mendocino 
County ;  J.  Q.  WMte,  Judge. 

H.  B.  Hartman  waa  convicted  of  falling 
without  lawful  excuse  to  furnish  necessary 
food  and  support  to  bis  Infiint  child,  and  be 
appeals.    Beversed. 

Preston  &  Preston,  of  Uklab,  for  appe- 
lant J.  Cbas.  Jones,  Deputy  Atty.  Gen.,  for 
tbe  People. 

CHIPMAN,  P.  J.  Defendant  was  convicted 
by  a  Jury  upon  an  information  charging  a 
violation  of  the  Penal  Code,  §  270 ;  the  charg- 
ing portions  of  said  Information  being  as  fol- 
lows: "The  said  defendant  on  or  about  tbe 
1st  day  of  January,  A.  D.  1012,  at  the  said 
Mendocino  county,  state  of  California,  and 
before  the  filing  of  this  Information  did  then 
and  there,  and  ever  since  said  date,  willful- 
ly, unlawfully,  and  feloniously  omit  without 
lawful  or  any  excuse  to  furnish  necessary 
food,  clothing,  shelter,  or  medical  attendance 
for  bis  child  named  Dorothy  Maxine  Hart- 
man  ;  the  said  child  being  then  and  there  un- 
der five  years  of  age  and  dependent  on  said 
defendant  for  food,  clothing,  shelter,  and 
medical  attendance,  contrary  to  tbe  form," 
etc.  Dated  September  18, 1912.  The  verdict 
was  as  follows:  "We,  tbe  Jury,  find  tbe  de- 
fendant guilty  as  charged  in  the  information, 
but  with  a  strong  recommendation  that  be  be 
placed  on  probation  so  long  as  he  pays  the 
amount  agreed  on  with  his  wife."  At  the 
time  appointed  for  Judgment,  defendant  In- 
terposed a  motion  for  a  new  trial  on  the  stat- 
utory grounds  and  also  a  motion  In  arrest  of 
Judgment  on  several  grounds,  among  which 
were:  That  the  information  does  not  state 
facts  sufficient  to  constitute  a  public  offense; 
that  it  fails  to  state  that  the  minor  child  is  in 
a  dependent  and  destitute  condition ;  or  tbat 
defendant  is  under  legal  liability  to  support 
said  child;  or  that  the  offense  charged,  if 
any,  was  committed  in  Mendocino  county. 
The  record  proceeds:  "The  court  denied  the 
same  and  thereupon  pronounced  its  Judg- 
ment: 'That  whereas  you  (the  said  H.  E. 
Hartman)  baring  been  duly  convicted  in  this 
court  of  the  crime  of  felony,  to  wit,  failure 
to  support  your  minor  child.  It  Is  therefore  or- 
dered, adjudged,  and  decreed  tbat  you  (tbe 
said  H.  B.  Hartman)  having  been  duly  con- 
victed in  this  court  of  the  crime  of  felony, 
to  wit,  failure  to  support  your  minor  child, 
and  tbat  you  be  placed  on  probation,  and  It 
is  further  ordered  tbat  you  pay  $10  per 
month  on  tbe  15tb  of  every  month  beginning  | 


April  16,  1913,  for  ttla  period  of  two  years, 
for  the  support  of  said  minor  child.  It  is 
also  further  ordered  that  you  pay  said 
amount  on  tbe  16tb  day  of  every  month  to 
the  probation  officer,  under  whose  charge  yon 
are  placed  till  the  15th  of  March  two  years 
hence.  Pronouncement  of  Judgment  Is  here- 
by suspended.'  The  defendant  then  gave  no- 
tice tbat  be  hereby  appeals  to  tbe  District 
Court  of  Appeals  •  •  •  from  tbe  order 
denying  the  defendant's  motion  in  arrest  of 
Judgment,  also  from  the  order  denying  his 
motion  for  a  new  trial,  and  also  from  the 
order  suspending  Judgment  and  placing  this 
defendant  on  probation,  and  from  tbe  whole 
and  every  part  of  each  of  said  orders." 

[1]  No  appeal  lies  from  a  motion  in  arrest 
of  Judgment  or  from  the  verdict.  People  v. 
Lonnen,  139  CaL  634,  73  Pac.  58a  Nor  is 
there  an  appeal,  so  far  as  we  are  advised, 
from  the  order  suspending  Judgment  and 
placing  defendant  on  probation. 

[2]  The  Attorney  General  malces  the  point 
that,  "while  the  Penal  Code  has  not  repealed 
the  section  which  states  that  In  a  criminal 
case  a  defendant  may  appeal  from  an  order 
denying  a  motion  for  new  trial" — section  1237 
speciflcally  provides  that  an  appeal  may  be 
taken  by  a  defendant  from  an  order  deny- 
ing a  motl(xi  for  a  new  trial — "the  statute 
has  utterly  failed  to  provide  machinery  for 
taking  an  appeal  from  such  order.  *  •  • 
Up  to  this  time  neither  the  Supreme  Court 
nor  the  District  Court  of  Appeal  has  made  or 
formulated  any  rule  providing  how  a  defend- 
ant shall  take  an  appeal  from  an  order  de- 
nying a  motion  for  new  trial  In  a  criminal 
case."  It  is  pointed  out  that  prior  to  the 
amendment  of  section  1240  of  the  Penal  Code 
(Stata  1909,  p.  1066)  the  appeal  from  such 
order  was  taken  under  tbat  section.  But, 
as  it  has  read  since  1909,  it  applies  only  to 
appeals  by  tbe  people.  Attention  is  called 
to  section  1239,  which  provides  how  an  ap- 
peal may  be  taken  "from  a  Judgment"  or 
from  an  "order  made  after  Judgment,"  which. 
It  is  claimed,  cannot  be  used  to  perfect  an  ap- 
peal from  an  order  made  before  Judgment, 
such  as  is  an  order  denying  a  motion  for  new 
trial.  Finally  it  is  contended  that,  while 
section  1247  of  the  Penal  Code  treats  of  mak- 
ing up  of  tbe  record  on  appeal,  tbe  word  "or- 
der" used  in  the  section  has  reference  only 
to  "an  order  made  after  Judgment,"  as  pro- 
vided in  section  1239.  Section  1247  reads: 
"Upon  any  appeal  being  taken  from  any 
Judgment  or  order,  of  tbe  superior  court,  to 
tbe  Supreme  Court,  or  District  Court  of  Ap- 
peal, in  any  criminal  proceeding,  where  such 
appeal  is  allowed  by-law" — and  then  follow 
directions  for  making  up  the  record.  Stats. 
1911,  p.  692.  SecUon  1241  of  tbe  Pooal  Code 
provides  as  follows :  "Any  announcement  of 
appeal  made  in  open  court  by  ether  tbe  de- 
fendant or  the  people,  must  be  by  the  clerk 
iuimediately  entered  in  the  minutes  of  the 
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conrt,"  whose  fallore  to  do  so  "shall  In  no 
way  afXect  or  invalidate  the  appeal."     We 
hare  seen  that  the  right  of  appeal  from  an 
order  denying  a  motion  for  a  new  trial  is 
expressly  given  by  section  1237;   that  "any 
aanooncement  of  appeal  made  In  op^i  court 
by  dther  the  defendant  or  the  people"  most 
be  at  once  entered  In  the  minutes  (section 
1241);  and  that  "upon  any  appeal  being  tak- 
en from  any  Judgment  or  order    *    *    *    In 
any  criminal  proceeding,  where  such  appeal 
is  allowed  by  law,"  the  defendant  may  make 
an  application,  under  section  1247,  for  the 
tiansctlptlon  of  the  reporter's  notes,  etc.    By 
section  1247a  it  Is  provided  that  after  these 
notes  hare  been  filed  with  the  clerk  and  cor- 
rections, If  any,  are  made  and  the  Judge  has 
certified  the  transcription  as  correct,  the 
rierk  "most  Immediately  transmit  the  same  to 
the  court  to  which  the  appeal  was  taken,  and 
tliereapon  it  shall  become  a  part  of  the  rec- 
ord upon  appeal."    In  the  present  case  the 
trial  court  suspended  the  pronouncement  of 
judgment,  as  It  was  authorized  to  do  under 
aectlon  1203  of  the  Penal  Code,  and  placed 
tbe  defendant  apon  probation.    It  tuere  was, 
then,   no   Judgment   from   which   defendant 
could  appeal,  the  only  course  open  by  which 
to  have  the  proceedings  reviewed  was  by  an 
appeal  from  the  order  denying  his  motion  for 
a  new  trlaL    It  is  of  this  remedy  which  the 
Attorney  General  would  deprive  him.    Under 
this  view  of  the  law  now  urged  upon  us 
there  is  no  way  by  which  a  convicted  defend- 
ant, who  had  been  placed  upon  probation,  can 
have  his  trial  examined  into  on  appeal  unless 
jndgment  of  conviction  and  sentence  has  been 
pronounced  upon  Um  by  the  court    We  are 
unwilling  to  hold,  as  is  contended,  that  the  or- 
der referred  to  in  section  1247  is  an  order 
made  after  Judgment,  thus  leaving  the  de- 
fend   remediless    by    appeal.      The   statute 
leads:   "Upon  any  appeal  being  taken  from 
any  order  of  the  superior  court,"  etc.    This 
language  is  broad  enough  to  include  the  or- 
der In  question,  notwithstanding  the  provi- 
sions of  the  preceding  section  1239  allowing 
an  appeal  from  "any  order  made  after  Judg- 
ment," especially  in  view  of  section  1237  ex- 
I»essly  giving  the  right  of  appeal  from  an  or- 
der denying  a  motion  for  a  new  trlaL 

The  court  Instructed  the  Jury  "that  the 
time  covered  by  the  information  is  from  on 
or  about  January  1,  1912,  up  to  the  date  of 
filing  the  Information,'  which  is  the  18th  day 
of  September,  1912." 

It  appeared  that  the  defendant  and  Blanch 
Hartman  were  married  December  15,  1907, 
ten  days  after  the  child  In  question  was  born. 
They  separated  less  than  a  year  thereafter. 
Blanch  Hartman  commenced  her  action  for 
divorce  on  the  ground  of  desertion,  and  sum- 
mons was  served  on  defendant  September  23, 
1910.  The  prayer  of  the  complaint  was  for 
the  cnstody  and  care  of  the  child  and  $10 
per  m<Mitb  for  plaintiff's  support  and  mainte- 
nance.   The  defradant  failed  to  answer,  and. 


on  his  default,  the  interlocutory  decree  was 
entered  November  10,  1910,  In  which  It  was 
"ordered  that  the  entire  care,  custody,  and 
control  of  Dorothy  M.  Hartnoan,  the  minor 
child  of  said  parties  to  this  action,  be  and 
the  same  Is  hereby  awarded  to  the  plaintiff 
together  with  the  sum  of  twenty  ($20)  Jol- 
lare  per  month  for  her  support  and  mainte- 
nance, payable  on  the  second  Monday  of  each 
and  every  month  hereafter  commencing  with 
the  14th  day  of  November,  1910."  The  final 
decree  was  made  and  entered  on  November 
24,  1911,  in  which  the  order  as  to  the  care 
and  custody  of  the  child  and  the  support  and 
maintenance  of  the  wife  is  the  same  as  in 
the  interlocutory  decree. 

[S]  The  natural  as  well  as  the  grammati- 
cal construction  of  the  language  of  the  decree 
Is  that  the  award  of  ISO  per  month  was  for 
the  support  and  maintenance  of  the  wife  and 
was  in  accordance  with  the  praytt  of  the 
cooqplalnt  except  that  it  was  for  |20  instead 
of  ^0  per  month.  It  there  is  any  doubt  as 
to  the  construction  to  be  glvw  the  decree, 
the  defendant  is  entitled  to  the  benefit  of 
such  doubt  The  defendant  testified  that  he 
did  not  know  until  the  action  was  brought 
that  the  decree  contained  any  provision  for 
support,  and  there  was  no  evidence  that  he 
was  ever  served  with  a  copy  or  knew  of  its 
provisions  further  than  generally  that  a  de- 
cree of  divorce  had  been  granted  to  his  wife. 
The  evidence  was  that  the  child  has  been 
In  the  care  and  custody  of  Mrs.  Hartman's 
parente  the  most  of  the  time  since  ite  birth 
and  during  the  entire  period  charged  In  the 
information.  There  Is  no  evidence  that  the 
child  failed  to  receive  all  "necessary  food, 
clothing,  shelter,  or  medical  attendance"  or 
that  it  suffered  for  the  want  of  any  of  the 
necessaries  of  life.  There  was  evidence  that, 
some  tUne  before  the  divorce,  defendant 
paid  to  the  grandparente  $10  per  month  for 
four  months  but  has  not  contributed  any- 
thing towards  Ite  support  since  that  time  ex- 
cept $10  sent  his  wife  about  the  time  the 
divorce  was  granted.  There  was  evidence 
tending  to  show  that  he  was  able  at  some 
of  this  time  to  have  contributed  towards  ite 
support,  and  there  was  evidence  that  during 
much  of  the  time  he  was  sick  and  unable  to 
earn  any  money,  once  having  been  operated 
on  for  appendicitis  and  for  some  months  con- 
fined to  a  hospiteL  The  evidence,  however, 
was  sufficient  to  warrant  the  Implied  find- 
ing of  the  jury  that,  during  the  period  from 
January  1,  1912,  to  September  18,  1912,  de- 
fendant could  have  contributed  to  the  child's 
support  had  he  been  so  disposed.  The  ques- 
tion is :  Was  he  under  any  legal  obligation 
to  do  so? 

The  trial  conrt  gave  the  following  instruc- 
tion to  the  Jury:  "I  charge  you  that  In  this 
case.  If  you  find  that  in  the  decree  of  divorce 
the  court  ordered  the  defendant  here  to  pay 
the  sum  of  $20  per  month  toward  the  care, 
custody,  and  education  of  the  minor  child 
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named,  then  It  became  the  duty  of  this  de- 
fendant to  pay  such  sum  as  required  by  the 
court,  and  the  same  became  a  legal  charge 
against  said  defendant,  and  it  was  the  duty 
of  this  defendant  to  pay  the  same,  even 
though  he  was  deprived  of  the  custody  of  the 
child  by  the  decree  of  divorce."  The  court 
also  charged  the  Jury:  "That  if  you  believe 
from  the  evidence  in  this  case  beyond  a  rea- 
sonable doubt  that  said  defendant  was  able 
during  said  period  (January  1,  1912,  to  Sep- 
tember 18,  1912)  to  contribute  toward  furn- 
ishing the  necessary  food,  clothing,  shelter, 
or  medical  attendance  for  his  said  child,  and 
that  he  willfully  omitted  to  do  so  without 
lawful  excuse,  then  it  is  your  duty  to  find 
the  defendant  guilty  as  charged  in  the  in- 
formation, no  matter  what  his  condition  has 
been  since  said  time  nor  what  it  may  be  at 
the  present  time."  The  court  instructed  the 
Jury  further:  "That  it  is  the  law  of  this 
state  that  a  parent  who  willfully  omits  ^th- 
out  lawful  excuse  to  furnish  necessary  food, 
clothing,  shelter  or  medical  attendance  tor 
his  minor  children  is  guilty  of  a  crime  and 
may  be  prosecuted  therefor  In  the  name  of 
the  people  of  the  state  of  California.  I 
charge  you,  therefore,  in  this  case  that,  if 
the  court  in  the  decree  of  divorce  ordered 
this  defendant  to  pay  the  sum  of  $20  per 
month  or  any  other  sum  toward  the  support 
of  this  chUd,  It  was  his  duty  to  do  so,  and  if 
he  willfully  omitted  to  do  so  without  any 
lawful  excuse  therefor,  as  charged  in  the  in- 
formation, then  you  should  find  the  defend- 
ant guilty  as  charged  in  the  information." 

It  will  be  observed  that  the  court  did  not 
instruct  tie  Jury  that  the  divorce  decree 
placed  any  duty  upon  defendant  to  support 
his  child  but  left  the  question  of  its  inter- 
pretation with  the  Jury.  The  decree  was  in- 
troduced and  admitted  for  the  purpose  of 
showing  that  by  Its  terms  it  imposed  this 
du^  upon  defendant,  and  the  Jury  so  con- 
strued it  We  do  not  think  it  warranted 
such  construction.  The  theory  of  the  prose- 
cution was  that  this  decree  placed  upon  de- 
fendant this  duty,  and,  he  having  failed  to 
show  any  lavrful  excuse  for  its  nonperform- 
ance, the  verdict  of  guilty  necessarily  follow- 
ed; and  it  is  contended  that  the  fact  that 
the  child  was  cared  for  willingly  by  its 
grandparents  furnished  no  sufficient  excuse 
for  defendant's  failure  of  duty  put  upon  him 
by  the  decree  of  divorce. 

[4]  In  the  Matter  of  McMulUn,  164  Cal. 
504,  129  Pac.  773,  the  decree  of  divorce,  upon 
substituted  service  of  defendant,  was  grant- 
ed in  the  state  of  Nevada  and  awarded  the 
care  and  custody  of  the  children  of  the  mar- 
riage to  the  plaintiff  with  provision  for  her 
and  their  support.  She  came  Into  this  state 
and  instituted  guardianship  proceedings  up- 
on the  person  and  estate  of  her  minor  child, 
Jnanita.  Later  McMullIn,  defendant  in  the 
action  for  divorce,  was  held  to  answer  in 
the  superior  court  by  a  magistrate  for  a 


violation  of  section  270,  Penal  Code,  In  fall- 
ing to  provide  his  minor  child,  Juanlta,'  with 
necessary  food,  clothing,  shelter,  and  medical 
attendance.  It  was  hdd  on  habeas  corpus 
that,  while  the  decree  of  divorce  must  be 
given  full  credit  in  this  state,  the  order  ft>r 
payment  .of  money  to  sup^rt  the  child  can- 
not be  enforced  against  the  petitioner;  that 
there  b^ng  no  enforceable  decree  for  the  sup- 
port of  the  child,  its  custody  having  been 
given  to  the  wife,  section  196  of  the  Civil 
Code  made  It  her  duty  to  give  the  child  "sup- 
port and  education  suitable  to  his  circum- 
stances," there  having  be^i  no  "valid  adjudi- 
cation equivalent  to  an  order  made  under  a 
power  similar  to  that  granted  by  section  139 
of  our  Civil  Code,  by  which  the  husband  is 
obligated  to  support  his  progeny  while  denied 
their  custody."  As  we  understand  this  de- 
cision, it  Is  authority  for  holding  that  where, 
in  a  divorce  proceeding,  the  custody  of  a 
minor  diild  Is  given  the  mother  anQ  no  pro- 
vision In  the  decree  is  made  for  the  support 
of  such  child  by  the  father,  the  parei\t  entitl- 
ed to  the  custody  of  the  child  must  support 
it  By  supplementary  proceedings,  in  a  prop- 
er case,  Oie  court  may,  under  sections  138 
and  139  of  the  ClvU  Code,  require  the  parent 
who  has  not  the  custody  of  th6  child  to  con- 
tribute to  Its  support  but,  until  some  such 
proceeding  is  had,  his  failure  to  so  contribute 
to  the  child's  support  cannot  be  made  the 
ground  of  a  criminal  proceeding  under  sec- 
tion 270  of  the  Penal  Code.  In  the  case  cited 
the  court  said:  "The  legal  effect,  then,  of 
both  the  Nevada  decree  and  the  guardian- 
ship decree  was  to  give  the  mother  the  cus- 
tody and  control  of  the  children  without 
charging  upon  the  husband  their  support 
Under  section  196  of  the  Civil  Code  this  sit- 
uation prima  facie  relieves  the  husband  of 
the  duty  of  support  and  casts  it  on  the  wife." 
The  principle  would  seem  to  apply  as  well 
to  a  domestic  decree  as  to  a  foreign  decree; 
the  determining  fact  being,  as  here,  that  it 
devolved  no  duty  on  the  father  and  did  de- 
volve it  on  the  mother. 

In  the  case  of  People  ▼.  Schlott,  162  Cal. 
347,  122  Pac.  846,  which  was  a  prosecution 
under  section  270  of  the  Penal  Code,  the  duty 
of  the  divorced  husband  to  provide  for  the 
child's  support  was  held  to  have  devolved 
upon  him  because  the  decree  expressly  re- 
quired this  of  him,  and  therein  constituted 
the  distinguishing  difference  between  that 
case  and  Selfrldge  v.  Faxton,  145  Cal.  713, 
79  Pac.  425.  In  reviewing  the  decision  of  the 
District  Court  of  Appeal  from  the  First  Dis- 
trict, in  the  Schlott  Case  (opinion  by  the  late 
Mr.  Justice  HaU,  12  Cal.  App.  Dec  623),  the 
Supreme  Court  does  not  express  dissent  from 
the  reasoning  of  that  dedslon  when  applied 
to  a  case  where  the  divorce  decree  Imposes 
no  duty  on  the  husband  and  father  to  con- 
tribute to  the  support  of  the  Child  whose 
custody  is  given  to  the  wife  and  mother. 
Judge  HaU  there  took  the  view  that,  under 
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oar  Btatntes  and  the  dedtdons  of  the  Sn- 
preme  Coart  by  him  pointed  oat,  the  dnty  to 
fDrniah  the  child  with  food,  etc.,  'is  upon  the 
parent  entitled  to  Its  cnstody"  (GIt.  Code,  i 
196);  and  In  Ex  parte  McMnlUn  It  was  ex- 
pressly held  that  "this  situation  prima  fade 
relieves  the  husband  of  the  duty  of  snpport 
and  casts  it  upon  the  wife."  This  Tlew  of 
the  law  we  must  accept  and  enforce,  though 
not  In  accord  with  that  expressed  by  us 
when  the  case  was  before  us.  In  re  McMuI- 
len,  19  Gal.  App.  481,  126  Pac.  368.  The  in- 
Btmctions  of  the  learned  trial  Judge  were 
based  upon  an  erroneous  view  of  the  law  and 
necessarily  misled  the  Jury  to  defendant's 
PTe)adlc& 

Oeftodant  oontends  with  some  reason  that 
where,  as  here,  the  child  was  willingly  and 
apparently  well  and  adequately  caied  for  by 
Its  gran^narenta  during  the  period  chaiged, 
the  omission  by  defendant  to  furnish  neces- 
saries is  not  BulBclent  to  make  out  a  crime 
onder  section  270  of  the  Penal  Code.  The 
section  declares  the  parent  guilty  of  a  felony 
"who  willfully  omits,  wltlioat  lawful  excuse^ 
to  famish  necessary  food,  dotbing.  shelter 
or  medical  attendance  for  his  diild."  There 
was  evidence  that  defendant  had  offered  to 
take  the  child  and  support  it,  tut,  as  he  was 
not  entitled  to  its  custody,  this  offer  probab- 
ly cannot  avail  him.  The  grandmother  of 
the  child  testified  that  defendant  had  not 
been  asked  by  the  grandparents  to  contribute 
to  the  dilld's  support  during  the  period 
charged  in  the  information,  although,  as 
has  been  stated,  defendant  agreed  some  years 
before  to  pay  them  |10  per  month  for  that 
porpose  and  paid  this  sum  for  four  months 
bot  made  no  further  payments.  The  com- 
plaining witness,  Mrs.  Hartman,  testified 
that,  in  the  latter  part  of  1011,  she  wrote 
defendant  for  money  for  the  child's  support 
then  in  the  keeping  of  its  grandparents,  to 
whidi  he  repUed  that  he  would  take  the 
baby  "and  support  her  at  bis  home  and  keep 
her  until  I  wanted  her,  but  that  was  not  the 
rnllng  of  the  court  I  was  supposed  to  have 
her  and  I  could  not  afford  to  pay  for  her 
board  and  have  her  with  me.  *  •  •  Q. 
And  from  tliat  time  until  this  yon  have 
never  made  any  demand  on  him  for  support? 
A  No.  Q.  And  you  think  that  was  about 
November,  18117  A.  Well,  I  couldn't  swear 
to  that  Q.  Anyway  it  was  last  fall?  A. 
Yes,  sir;  last  falL  •  •  •  Q.  Then  from 
the  fiUl  of  1911  to  the  time  you  started  the 
suit  (which  was  in  September,  1912)  you 
never  even  so  much  as  asked  him  for  snpport 
for  the  child  any  more  did  you?  A.  No, 
not  that  I  can  remember."  She  testified  that 
there  was  an  understanding  between  herself 
and  husband  before  the  divorce  decree  was 
entered  that  she  would  not  call  upon  him  for 
money  nntll  she  needed  it  They  were  talk- 
ing about  the  divorce  and  she  did  not  want 
him  to  oppose  It  and  he  insisted  as  a  con- 
dition of'  not  doing  so  that  notliing  should 


go  in  the  decree  about  support  She  refused 
to  agree  that  no  provision  should  be  made 
for  her  support  and  insisted  on  the  decree 
giving  her  $10,  because,  as  she  said,  she  could 
not  trust  his  word,  bnt  she  agreed  not  to 
call  on  him  for  it  unless  she  needed  it  This 
agreement  cannot  be  taken  as  affecting  in 
any  way  the  terms  of  the  decree  and  It 
Is  significant  only  aa  tending  to  excuse  de- 
fendant for  omitting  to  support  the  child  ex- 
cept when  called  upon  to  do  so.  Defendant 
dtes  several  cases  which  lend  support  to  his 
contention. 

A  Missouri  statute  (Rev.  St  1909,  t  4492) 
provides  that  If  any  father  without  lawful 
excuse  fails  to  provide  such  Infant  with  nec- 
essary food,  eta,  he  shall  be  punished.  De- 
fendant and  his  wife  separated,  the  wife 
going  to  her  father's  house  taking  with  her 
one  dilld  of  the  marriage^  and  another  was 
bom  at  the  house  of  the  wife's  fkther,  and 
both  children  were  there  supplied  with  all 
necessary  food,  etc  Defendant  after  the 
separation,  contributed  nothing  to  their  sup- 
port It  was  held  that  "necessary"  food, 
clothing,  and  lodging,  used  in  the  statute,  is 
food,  etc.,  which  the  infant  actually  needed 
at  the  time;  and  that  as  the  infant  chil- 
dren were  receiving  necessary  food,  etc.,  de- 
fendant was  not  guilty.  State  v.  Thornton, 
232  Mo.  298,  134  &  W.  519,  32  Ll  R.  A.  (N. 
S.)  841.  Said  the  court:  "The  Legislature 
did  not  enact  this  law  for  the  purpose  of 
punishing  the  itarents  for  failure  to  do  their 
dnty  as  sndi.  Such  a  purpose  would  smack 
too  strongly  of  paternal  government  The 
only  legitimate  object  of  the  statute  is  to  se- 
cure to  infftnts,  who  are  in  future  to  become 
dtisens  of  the  state,  proper  care;  such  care 
as  is  necessary  to  protect  their  lives  and 
health.  In  otiier  words,  to  prevent  desti- 
tution. It  follows  from  the  foregoing  that' 
If  the  infttnt  dilldren  are  receiving  food, 
clothing,  and  lodging  from  any  source,  there 
is  no  occasion  for  the  state  to  Interfere  by 
penal  law  or  otherwise."  Again:  "The  stat- 
ute penalizes  the  refusal  of  the  father  to 
supply  necessary  food,  etc.  Under  the  law 
pertaining  to  necessaries,  a  necessary  article 
is  one  which  the  party  actually  needs.  It 
Is  not  enough  to  show  that  the  article  is  per 
se  dassed  as  necessary,  such  as  food  and 
clothing.  It  must  also  be  actually  needed  at 
the  time."  Some  other  cases  to  like  effect 
are  dted. 

We  are  urged  to  give  a  construction  to  sec- 
tion 270  of  the  Penal  Code  in  harmony  with 
these  decisions.  We  are  not  prepared  to 
accept  unqualifiedly  the  doctrine  of  the  case 
dted,  and,  as  we  think  the  case  in  Re  McMul- 
lin  is  dedslve  of  the  question  here,  we  ex- 
press no  opinion  as  to  the  scope  and  meaning 
of  section  270,  supra. 

The  order  is  reversed. 

We  concur:  HART,  J.;  BURNETT,  J. 
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HEIM  et  aL  ▼.  MOONBY  et  al.     (Civ.  1159.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Nov.   12,   1913.     RehearinK  Denied 
by  Supreme  Clourt  Jan.  10,  1914.) 
Pbincipal  ahd   Subety    (§   145*)— Action— 
Conclusiveness  op  Fobmeb  Adjudication. 
The  judgment  of  dismissal,  at  the  instance 
of  plaintiff  therein,  of  an  action  for  injunction, 
in    which    a    receiver  was   appointed    on    said 
plaintiff's  ex   parte   application,   on  his  giving 
the  bond  required  by  Code  Civ.  Proc.  i  566,  is, 
in  the  absence  of  fraud  or  collusion,  conclusive 
against  the  sureties,  as  well  as  against  him,  of 
the  appointment  having  been  procured  wrong- 
fully or  withont  sufficient  cause,  making  them 
liable   to    the    defendant  therein    for   damages 
from  the  appointment 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  §§  397-401;  Dec  Di«. 
$  146.*] 

Appeal  from  Superior  Court,  Napa  Coun- 
ty;  Henry  C.  Gesford,  Judge. 

Action  by  Julius  F.  H.  Helm  and  anotber 
against  Fred  T.  Mooney  and  another.  From 
a  Judgment  for  plaintiffs,  and  from  an  or- 
der,  defendants  appeal.    Affirmed. 

Theodore  A.  BeU,  of  San  Francisco,  for  ap- 
pellants. John  T.  Tork,  of  Napa,  and  I.  I. 
Brown,  of  San  Frandsco,  for  respondents. 

CHIPMAN,  P.  J.  This  Is  an  action  on  a 
receiver's  bond.  Plaintiffs  had  Judgment, 
from  which,  and  from  the  order  denying 
their  motion  for  a  new  trial,  defendants  ap- 
peal. 

One  John  S.  Noble  commenced  an  action 
for  an  Injunction,  In  the  superior  court  of 
Napa  county,  against  the  plaintiffs  In  this 
action  wherein  he  sought  to  procure  the  ap- 
pointment of  a  receiver  pendente  Ute,  to  take 
and  retain  exclusive  possession  of  certain 
real  and  personal  property  at  the  time  used 
in  the  furniture  and  undertaking  business  by 
and  In  the  possession  of  and  belonging  to 
them.  The  court  appointed  a  receiver  In 
the  action  on  Noble's  ex  parte  aK>llcatlon 
upon  filing  a  statutory  bond  In  the  sum  of 
$10,000,  executed  by  Noble  as  principal  and 
the  defendants  in  this  action,  Mooney  and 
Davis,  as  sureties.  Thereupon  the  receiver 
entered  upon  the  discharge  of  his  duties  and 
took  possession  of  all  the  proi)erty  Involved, 
excluding  the  plaintiffs  herein  therefrom. 
Later  on  the  court  required  a  further  bond 
of  $5,000  to  be  given,  and  it  was  executed 
by  the  same  principal  and  sureties  and  was 
filed  in  the  action.  Subsequently  the  defend- 
ants in  that  action  (plaintiffs  herein)  gave 
notice  of  a  motion  to  vacate  and  annul  the 
order  so  appointing  the  receiver,  accom- 
panied by  certain  aflldavlts.  Before  the 
date  set  for  the  hearing  of  said  motion. 
Noble,  plaintiff  in  said  action,  voluntarily 
dismissed  his  action  and  caused  a  Judgment 
of  dismissal  to  be  entered  therein;  the 
present  suit  following  to  recover  damages 
sustained  by  reason  of  the  appointment  of 
the  receiver. 


The  court  found  that  plalntUto  bad  been 
damaged  in  the  sum  of  $1,105.80.  No  ques- 
tion arises  as  to'  the  sufficiency  of  the  evi- 
dence to  sustain  this  finding.  The  conrt  also 
found  that  Noble,  in  his  said  action,  "did 
wrongfully  and  without  sufficient  cause  pro- 
cui^e  the  appointment  of  said  recover  and 
his  continuance  in  office  in  said  action." 
The  Judgment  of  dismissal  of  said  action 
was  as  follows:  "Judgment  of  DLsmissaL 
[Title  of  court  and  cause.]  The  plaintiff 
herein  having  made  an  order  for  the  dismiss- 
al of  the  above-entitled  action  and  tlie 
clerk  having  made  an  entry  of  dismissal 
thereof  in  his  register  of  actions:  Therefore, 
by  virtue  of  the  law  and  by  reason  of  the 
premises  aforesaid  (no  trial  in  said  case  hav- 
ing been  had),  it  is  ordered,  adjudged  and  de- 
creed that  the  above-entitied  case  be  and  the 
same  is  hereby  dismissed.  Judgment  entered 
April  11th,  A.  D.  1907.  N.  W.  Collins,  Qerk 
of  the  Superior  Court  [SeaL]  Clerk's  Of- 
fice of  the  Superior  Court,  in  and  for  the 
County  of  Napa,  State  of  Califomia."  In- 
dorsed:   "Filed  April  11,  1907." 

At  the  trial  defendants  offered  to  prove 
the  facts  set  out  In  the  complaint  and 
amended  complaint  In  the  action  brought  by 
Noble  against  the  plalntiflb  herdn.  The 
court  sustained  the  objection  of  plaintiffs 
to  such  evidence,  and  there  was  no  evidence 
Introduced  by  dther  plaintiffs  or  defendants 
in  support  of  the  averment  of  the  complaint 
and  the  finding  of  the  court  that  the  ap- 
pointment of  the  receiver  was  procured 
wrongfully  or  withont  sufficient  cause,  ex- 
cept the  said  Judgment  of  dismissal  herein- 
before set  forth.  Appellants  assigned  as  er- 
ror the  insvifficiency  of  the  evidence  to  show 
that  the  appointment  of  the  said  receiver 
was  procured  wrongfully  or  without  suffi- 
cient cause.  This  presents  the  sole  question 
in  the  case. 

Section  566  of  the  Code  of  Civil  Procedure 
provides,  among  other  things,  as  follows: 
"If  a  receiver  is  appointed  upon  an  ex  parte 
application,  the  court  »  •  •  must  require 
from  the  applicant  an  undertaking,  with  suf- 
ficient sureties,  *  *  *  to  the  effect  that 
the  applicant  will  pay  to  the  defendant  all 
damages  be  may  sustain  by  reason  of  the 
appointment  of  such  receiver  and  the  entry 
by  him  upon  his  duties,  in  case  the  aiq;>ll- 
cant  shall  have  procured  such  appointment 
wrongfully,  maliciously,  or  without  sufficient 
cause.    •    •    • " 

No  case  is  dted,  and  we  liave  found  none^ 
where  the  action  was  on  a  receiver's  bond 
after  dismissal  by  the  plaintiff  of  the  action 
in  which  the  bond  was  given.  The  question 
is:  Did  the  dismissal  of  the  action  against 
the  plaintiffs  by  Noble  have  the  effect  to 
finally  decide  that  the  appointment  of  the  re- 
ceiver was  procured  wrongfully  or  without 
sufficient  cause?  In  the  absence  of  an  ad- 
judication of  the  precise  question,  a  solution 


*For  other  cases  lee  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-Mo.  Series  ft  Eep'r  Indexes 
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most  be  sought  npon  principle  and  by  resort 
to  cases  as  nearly  analogous  as  may  be. 

It  Is  not  to  be  doubted  tbat  the  dismissal 
of  the  action  In  which  the  Injunction  was  Is- 
sued was  a  dissolution  of  the  Injunction  and 
the  discharge  of  the  receiver  and  discharged 
the  sureties  on  his  bond  from  any  subse- 
quent liability.  Their  engagement  relates  to 
that  action  and  none  other,  and,  when  it 
was  dismissed,  all  their  obligations  termi- 
nated except  such  as  had  already  accrued. 
The  tact  that  the  plaintiff,  Moble,  might 
bring  another  similar  action  does  not  con- 
cern the  sureties  in  the  dismissed  action  nor 
can  It  affecrt  their  liability,  for  their  bond 
has  no  relation  to  a  subsequent  action.  We 
think  It  is  equally  true  that,  in  the  absence 
of  fraud  or  collusion,  the  sureties  are  bound 
by  the  Judgment  against  their  principal  in 
the  proceeding  to  the  extent  of  their  engage- 
ments in  the  bond.  Had  the  court,  on  a 
hearing  on  the  merits,  determined  that  the 
appointment  of  the  receirer  had  been  pro- 
cured wrongfully  or  without  sufficient  cause, 
such  Judgment  would  have  been  conclusive 
against  the  sureties.  Mr.  Freeman  says: 
"It  seems  to  be  generally  conceded  that, 
whenever  a  surety  has  contracted  In  refer- 
ence to  the  conduct  of  one  of  the  parties  in 
some  suit,  or  proceeding  In  the  courts,  he  is 
concluded  by  the  Judgment"  1  Freeman  on 
Judgments,  f  180  (3d  Ed.).  The  author  cites 
many  examples  of  cases,  such  as  injunction 
bonds;  sureties  who  hare  become  parties 
to  a  bond  for  the  delivery  of  property  re- 
plevied, or  to  dissolve  an  attachment,  or  to 
release  attached  property ;  sureties  upon  the 
bond  of  an  administrator  or  executor;  In- 
stances, too,  where  the  responsibility  of  sure- 
ties Is  fixed  in  suits  to  which  they  were  not 
parties,  and  in  which  they  were  not  tendered 
an  opportunity  to  defend.  The  rule  is  given 
in  Braiden  v.  Mercer,  44  Ohio  St  330,  7  N. 
E.  155,  where  many  cases  are  examined.  We 
can  see  no  reason  why  the  rule  should  not 
apply  to  sureties  who  have  engaged  to  an- 
swer for  damages  which  may  result  from 
their  princii)al  having  procured  the  appoint- 
ment of  a  receiver  ^rongfuUy  or  without 
sufficient  cause. 

The  court  cannot  appoint  the  receiver  un- 
til the  undertaking  is  given,  and  in  It  the 
sureties  engage  that,  if  their  principal  pro- 
cures the  appointment  wrongfully  or  without 
sufficient  cause,  they  will  pay  all  damages 
sustained  by  reason  thereof.  They  distinct- 
ly "contract  with  reference  to  the  conduct 
of  one  of  the  parties"  to  the  suit 

The  question  was  quite  fully  discussed  by 
Mr.  Justice  Brewer  In  Hoge  v.  Morton,  22 
Kan.  374,  which  was  the  case  of  dissolution 
of  an  attachment  The  court  however,  did 
not  consider  what  result  would  follow  if  the 
record  had  disclosed  a  dissolution  by  the 
voluntary  dismissal  on  the  part  of  the  plain- 
tiff.   And   this   brings  us  to  the  question 


here:  Was  the  Judgmoit  dismissing  the  ac- 
tion, upon  the  motion  of  plaintiff,  determi- 
native of  the  fact  that  the  appointment  of  the 
receiver  was  procured  wrongfully  or  with- 
out sufficient  cause? 

In  DowUng  V.  Polack,  18  CaL  626,  the  court 
said:  "This  la  an  action  uimn  an  injunction 
bond,  and  the  dismissal  of  the  suit  in  which 
the  injunction  was  Issued  amounted  to  a 
determination  by  the  court  that  the  injunc- 
tion bad  been  improperly  granted.  The  suit 
was  dismissed  for  want  of  prosecution,  and, 
with  respect  to  the  particular  case,  the  Judg- 
ment of  dismissal  had  the  same  effect  upon 
the  rights  of  the  parties  as  would  have  re- 
sulted from  a  Judgment  upon  the  merits. 
It  terminated  the  proceedings,  and  by  its  le- 
gal operation  and  effect  set  aside  and  dis- 
charged the  injunction;  it  was  the  final  ac- 
tion of  the  court  operating  directly  upon  the 
injunction  and  destroying  the  foimdaUon 
upon  which  it  rested."  Cases  are  dted  in 
which  the  action  was  dismissed  on  motion  of 
the  plaintiff  vrlth  the  same  result  Continu- 
ing, said  the  court:  "Looking  at  the  matter  in 
the  light  of  principle,  it  would  seem  that  the 
failure  of  a  plaintiff  to  prosecute  his  suit 
should  be  regarded  as  a  concession  of  his 
inability  to  maintain  it  The  issues  are  not 
actually  examined  and  passed  upon,  but  by 
his  failure  to  appear  he  virtually  confesses 
that  the  result  of  a  trial  would  be  to  find 
them  against  him.  A  dismissal  under  such 
circumstances  must  be  understood  as  pro- 
ceeding upon  this  idea,  and  so  tar  as  relates 
to  the  case  itself,  as  determining  everything 
Involved  in  it  In  effect  a  dismissal  is  a  final 
Judgment  in  favor  of  the  defendant;  and, 
although  it  may  not  preclude  the  plaintiff 
from  bringing  a  new  suit  there  is  no  doubt 
that  for  all  purposes  connected  with  the  pro- 
ceeding in  the  particular  action,  the  rights 
of  the  parties  are  affected  by  it  in  the  same 
manner  as  If  there  had  been  an  adjudication 
upon  the  merits."  Affirming  this  case,  in 
Leese  v.  Sherwood,  21  Cal.  152,  164,  it  is 
said:  "A  dismissal  of  an  action  Is  a  final  de- 
cision of  the  action,  and  it  is  a  final  deci- 
sion of  the  action  as  against  all  claims  made 
by  it" 

In  Fowler  v.  Frlsble,  37  Cal.  34,  the  injunc- 
tion was  dissolved  on  motion  of  the  defend- 
ants but  it  did  not  appear  upon  what  grounds. 
Said  the  court:  "Standing  alone,  and  without 
explanation,  the  order  was  an  adjudication 
that  the  injunction  ought  not  to  have  Is- 
sued." See,  also.  Porter  v.  Hopkins,  63 
Cal.  53. 

In  Asevado  ▼.  Orr,  100  Cal.  293,  299,  34 
Pac.  777,  Dowling  v.  Polack  was  affirmed. 
In  that  case  there  was  a  voluntary  dismissal 
of  the  action.  Orr  was  not  a  party  to  the 
bond  and  as  to  him  he  was  held  not  liable  on 
grounds  in  no  wise  affecting  the  liability  of 
the  sureties.  As  to  them  the  court  said: 
"The  voluntary  dismissal  of  the  action  by 
the  plaintiffs  had  the  same  effect  as  a  de- 
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dslon  of  fbe  court  that  they  were  not  entitled 
to  the  injunction." 

In  Frabm  v.  Walton,  180  Cal.  396,  62  Pac. 
618,  Dowllng  T.  Polack  was  again  affirmed. 
The  court  said:  "As  the  voluntary  dismissal 
of  the  action  by  the  plalntlSS  was  an  ad- 
mission by  them  that  they  were  unable  to 
maintain  their  injunction,  •  •  •  it  must 
follow  that,  by  the  terms  of  the  undertaking, 
the  defendants  are  entitled  to  recover  from 
the  sureties  whatever  damages  they  sustain- 
ed 'by  reason  of  the  injunction.' " 

In  the  case  last  cited  a  motion  of  defoid- 
ants  was  pending  for  the  discharge  of  the 
injunction,  as  there  was  here  a  motion  to 
discharge  the  receiver  supported  by  affidavits, 
but  the  plaintiffs  did  not  wait  for  the  bear- 
ing of  the  motion.  The  court  said  that 
plaintlfts  could  not  deprive  the  defendants  of 
thdr  right  to  compensation  by  "rushing  to 
the  clerk's  office  and  dismissing  the  action 
before  the  court  could  make  an  order  upon 
the  motion." 

In  Lothrop  v.  Southworth,  S  Mich.  436,  it 
was  held,  in  an  injunction  suit,  that  the 
sur^y  was  bound  by  a  decree  against  his 
principal  and  could  raise  no  Question  as  to 
its  correctness.  It  was  said  in  this  case  that 
the  surety  undertook  that  Iiis  principal 
should  abide  the  judgment  of  the  court  "He 
can,  therefore,  raise  no  question  of  the  cor- 
rectness of  the  decree,  nor  impeach  it  in  this 
collateral  proceeding."  Similarly,  it  was 
said,  in  Towle  ▼.  Towle,  46  N.  H.  434:  "By 
signing  the  bond  in  suit  with  Towle,  the 
plaintiff  in  the  suit  In  equity,  the  sureties 
voluntarily  assumed  such  a  connection  with 
that  suit  that  they  are  concluded  by  the  de- 
cree in  it  in  the  present  suit  upon  the  bond 
so  far  as  the  same  matters  are  in  question." 

The  engagement  of  a  surety  on  an  injunc- 
tion bond  is  "to  the  effect  that  he  will  pay 
to  the  party  enjoined  such  damages  •  •  • 
as  such  party  may  sustain  •  *  *  if  the 
court  finally  decides  that  the  applicant  was 
not  entitled  thereto."  Code  Civ.  Proc.  $  629. 
In  Asevado  v.  Orr,  supra,  the  court  said: 
"Their  (the  sureties')  liability  depends  simply 
upon  proof  that  the  injunction  was  Issued; 
that  the  defendants  suffered  damages  there- 
by; and  that  the  court  has  decided  that  the 
plaintiff  was  not  entitled  to  the  Injunction. 
The  voluntary  dismissal  of  the  action  by  the 
plaintiffs  had  the  same  effect  as  a  decision  of 
the  court  that  fhey  were  not  entitled  to  the 
injunction."  In  short,  the  judgment  of  dis- 
missal on  plaintiffs'  motion  was  conclusive  of 
the  fact  that  the  plaintiffs  were  not  entitled 
to  the  injunction,  and  the  sureties  could  not 
retry  that  issue  in  an  action  against  them  on 
their  bond.  We  are  unable  to  see  why  the 
principle  governing  these  cases  does  not  and 
should  not  apply  to  the  case  before  us. 

In  tlte  B^nsas  case,  supra,   Mr.   Justice 


Brewer  points  out  that  the  view  urged  by 
appellant  "exposes  to  this  possible  result" 

Unless  the  judgment  of  dismissal  is  con- 
clusive on  the  sureties  as  well  as  upon  the 
principal,  as  respects  their  liability  for  com- 
pensatory damages,  a  retrial  of  the  issue  in 
an  action  on  the  bond  might  result  in  a  ver- 
dict, if  tried  by  a  jury,  in  favor  of  the  sure- 
ties and  become  final  upon  appeal.  Thus  we 
would  have  two  conflicting  judgments  upon 
the  same  issues  of  fact  While  such  a  result 
may  not  always  be  avoided,  It  should  not  be ' 
allowed  to  happen  unless  imperative  rules  of 
law  would  sanction  it  as  necessary  to  avoid 
doing  some  greater  injustice.  We  do  not 
think  it  unreasonable  to  hold  that  the  sure- 
ties contracted  with  knowledge  that  their 
principal  had  the  right,  and  might  exercise 
it,  to  dismiss  his  action,  to  be  followed  by 
such  consequences  as  the  law  would  impose. 
The  pleadings  in  the  original  action  show 
that  it  was  brought  to  enjoin  the  defendants 
(plaintiffs  here)  from  interfering  with  real 
and  personal  property  Involved.  The  ap- 
pointment of  a  receiver  was  ancillary  to  that 
action  and  not  its  main  object  It  would 
seem  to  us  that  this  famishes  some  reason 
for  applying  the  rule  governing  the  liability  of 
sureties  on  the  injunction  bond.  There  is  no 
reason  why  the  rule  in  actions  on  Injunction 
bonds  should  prevail  to  allow  the  recovery  of 
damages  upon  the  dismissal  of  the  action 
and  deny  it  on  the  receiver's  bond,  given  in 
the  same  action,  unless  the  terms  of  the  lat- 
ter bond  comi)el  it,  and  we  do  not  think  they 
do.  Besides,  as  intimated  above,  the  ap- 
pointment of  the  receiver  necessarily  depends 
upon  the  right  to  the  injunction,  and  when 
that  right  Is  swept  away  it  carries  with  It  all 
justification  for  appointing  the  receiver.  If 
the  injunction  was  improperly  issued,  it  must 
follow  that  the  appointment  of  the  receiver 
was  without  sufficient  cause. 

Appellant  cites  many  cases  illustrating  the 
liability  of  sureties  on  official  bonds.  These 
cases  are  not  in  point  In  those  cases  the 
sureties,  as  was  said  In  Pico  v.  Webster,  14 
Cal.  202,  73  Am.  Dec.  647,  dted  by  appellant, 
"undertake  in  general  terms  that  the  prin- 
cipal win  perform  his  official  duties."  The 
sureties  do  not  undertake  that  the  principal 
will  perform  a  specific  act  In  a  i^rticular 
way.  The  acts  of  public  officers  performed 
in  official  capacities  are  not  in  the  same 
class  with  the  acts  of  a  principal  in  a  ju- 
dicial proceeding  for  which  sureties  stand 
sponsor.  Cases  cited  by  appellant  for  ma- 
licious prosecution  and  the  like  are  not  In 
point  No  question  of  motive  or  probable 
cause  is  here  involved.  Asevado  v.  Orr, 
supra. 

The  judgment  and  order  are  affirmed. 

We  conoor:  HABT,  J. ;  BUBNEITT,  J. 


Digitized  by  LjOOQ  IC 


CaL) 


OATIDOW  T.  ORISWOLD 


619 


PEOPIiB  T.  OSntAMDlBR.    (Cr.  808.) 

(District  Coart  of  Appeal,  Second  District,  Cal- 

Ifoniim.    Not.  18,  1918.) 

1.  Bttsolabt    (S   8*>— dTEKBCs— Natubx   or 
Offense. 

One  who  broke  and  entered  a  boat  honae 
not  with  the  intention  of  committing  larceny, 
bat  to  procnre  a  place  of  refuge  for  a  female 
companion,  is  not  guilty  of  bnrglary. 

[Ed.  Note.— For  other  cases,  see  Bar^^ry, 
Cent  Dig.  H  24-27 ;  Dec.  Dig.  S  8.*] 

2.  Ckhcirai.  Law   (|  1158*)  —  Apfkai.  —  Hs- 
TiBW— New  Tbiai^ 

The  granting  of  a  new  trial  will  not  be 
disturbed  on  appeal  where  the  evidence  as  to 
iccnaed's  guilt  was  conflicting;  the  sufficiency 
of  the  evidence  to  support  the  conviction  being 
a  qocBtion  for  the  tnai  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3061-306S,  8070,  8071, 
3074:    Dec.  Dig.  |  1168.*] 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloane,  Judge. 

Beojamln  F.  Ostrander  was  convicted  of 
buiglaiy,  and,  from  an 'order  granting  Mm 
a  new  trial,  tbe  People  appeaL    AfBrmed. 

U.  a  Webb,  Atty.  Goi.,  George  Beebe, 
Deputy  Atty.  Oen.,  and  H.  S.  tltley  and  W. 
Wirt  Francis,  both  of  San  Diego,  for  the 
People.  Robblns  &  Bauer,  of  San  Diego,  for 
respondent 


JAMES,  J.  Defendant  was  charged  by  an 
Information  filed  by  the  district  attorney  of 
the  county  of  San  Diego  with  having,  on  or 
about  tbe  24th  day  of  April,  1913,  In  said 
county,  committed  the  crime  of  burglary. 
More  iwrticularly  stated,  the  information 
charged  that  defendant  at  the  time  and  place 
mentioned  entered  a  certain  building  known 
as  the  Z.  Lw  A.  C.  Rowing  Clab  with  Intent 
therein  to  commit  the  crime  of  larceny.  A 
trial  was  bad  before  a  Jury,  and  a  verdict 
of  gull^  of  burglary  of  the  first  degree  was 
returned.  Defendant  thereafter  moved  that 
a  new  trial  be  granted  him  upon  several 
grounds,  one  of  which  was  that  the  verdict 
was  contrary  to  the  evidence.  By  a  general 
order  the  trial  Judge  granted  this  motion,  and 
the  people  have  appealed. 

[1,  2]  The  evidence  showed  that  the  defend- 
ant was  apprehended  by  an  officer  Immedi- 
ately after  he  had  removed  a  pane  of  glass 
from  a  door  of  the  building  of  the  rowing 
club  and  effected  an  entrance  Into  one  of  the 
rooms.  It  was  shown  that  some  person  had 
on  several  prior  occasions  broken  Into  the 
building  and  Into  certain  loCkers  used  by 
members  of  the  club,  from  which  various  ar- 
ticles were  stolen.  The  defendant  on  his  own 
behalf  offered  himself  as  a  witness  and  ad- 
mitted having  broken  the  glass  and  entered 
the  building.  He  testified  that  he  had  accom- 
panied a  young  woman  for  a  promenade  and 
that  while  on  this  expedition  he  and  the 
woman  bad  gone  down  to  the  rowing  club- 
house;   that  the  girl  said  she  was  tired  and 


wanted  to  sit  down;  and  that  he  tried  the 
door,  intending  to  enter  the  building  only  for 
the  purpose  of  allowing  the  girl  to  rest,  and 
upon  finding  the  door  locked  broke  the  pane 
of  glass  and  so  effected  an  entrance.  To 
make  out  the  offense  charged  In  the  informa- 
tion It  was  essential  that  the  defendant  had 
the  Intent  to  commit  the  crime  of  larceny  at 
the  time  he  entered  the  building.  This  Intent 
he  denied  having  had  and  offered  as  a  reason 
for  his  act  the  explanation  Just  referred 
to.  The  trial  Judge  was  called  upon  to  review 
the  testimony  In  determining  whether  the 
verdict  was  sustained  by  the  evidence,  and  he 
evidently  gave  credit  to  the  statement  made 
by  the  defendant  It  may  be  remarked  that, 
as  the  testimony  appears  In  tbe  cold  record, 
the  explanation  made  by  defendant  is 
hardly  worthy  of  credence,  particularly  as 
no  young  woman  was  seen  or  heard  to  be 
about  the  clubhouse  at  the  time  of  defend- 
ant's arrest;  still,  having  seen  and  heard  the 
witnesses,  the  trial  Judge  was  authorized  and 
required  to  draw  his  conclusions  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  con- 
viction, and  In  such  a  case  this  court  cannot 
Interfere  with  his  determination  of  that  mat- 
ter. There  was  a  confilct  of  evidence,  and 
therefore  on  this  appeal  a  question  of  law  is 
not  presented. 
The  order  Is  affirmed. 

W  concur:  OONRET,  P.  J.;  SHAW,  J. 


DAVIDOW  et  aL  v.  QBISWOLD  et  al.  (ASP- 
LUND  et  aL,  Interveners),    (av.  1468.) 

(District  Court  of  Appeal,  Tiflrd  District,  Cal- 
ifornia. Nov.  7,  1913.  Rehearing  Denied  by 
Supreme  Court  Jan.  6,  1914.) 

1.  PLXAniNQ    (i    176*)— DeNIAI/— SUFFICIINOT. 

In  a  suit  to  (]niet  title,  where  the  question 
was  whether  plaintiffs  were  estopped  to  deny 
certain  dedications  by  their  grantors  wliicb  ap- 
peared in  plats  and  conveyances  of  record, 
plaintiffs  cannot  deny  tbe  allegations  of  the 
answer  setting  up  those  facts,  by  way  of  infor- 
mation and  belief,  on  the  ground  that  they  bad 
no  information. 

[Ed.    Note. — For   other    cases,    see   Pleading. 
Cent  Dig.  $$  343,  345^53 ;   Dec.  Dig.  i  176J*] 

2.  Pleadiito  (I  122*)— Denials  — iMrOBiCA- 
TiON  ANO  Belief. 

An  answer,  alleging  that  plaintiffs  have  no 
information,  upon  the  subject  of  the  complaint 
in  intervention,  sufficient  to  enable  them  to  an- 
swer all  of  the  allegations,  and  baaing  their 
denial  upon  that  ground,  is  not  a  good  denial 
upon  information  and  belief  within  Code  Civ. 
Proc.  I  437. 

[Ed.   Note.— For  other  cases,   see   Pleading, 
Cent  Dig.  §§  249-252;   Dec  Dig.  |  122.*] 

3.  Dedication  (|  39*)— What  CoRsriTuTEa 

Where  the  owner  of  land,  after  platting 
streets  and  public  parks,  sold  lots  to  purchasers 
who  relied  on  the  dedication  as  shown  by  the 
plat  neither  the  owner  nor  his  grantees  could 
thereafter  claim  that  there  was  no  valid  dedica- 
tion to  the  public 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  i  77 ;   Dec.  Dig.  f  39.*] 
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4.  DxDicATioR  (i  31*)— What  CoNBTrrona. 

The  mere  laying  ont  of  lots,  and  the  mak- 
ing ot  a  map  showing  streets,  does  not  deprive 
the  owner  of  the  right  to  use  the  property  as 
hia  own;  the  platting  being  a  mere  offer  of 
dedication,  which  mast  be  accepted  to  vest  the 
public  with  the  title  to  the  streets. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {S  64,  65;   Dec.  Dig.  {  81.*] 

5.  Limitation    of    Aottons    (J    11*)  — Run- 
ning OF  LnoTATioNS— Public. 

Limitations  do  not  run  against  the  public ; 
and,  where  the  number  of  purchasers  of  lots 
who  relied  upon  the  grantors'  representations 
of  dedication  of  streets  and  parks  was  consid- 
erable, limitations  will  not  run  against  them. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  AcUona,  Cent  Dig.  §§  36^9;    Dec.  Dig.  i 

xl*  J 

6.  Eabeuknts   (I  86*)  — Pbescbiption  — Ad- 

VEBSE  Claim— Evidence— Sdfficienct. 
In  a  suit  to  quiet  title,  evidence  held  snfiS- 
cient  to  show  tliat  the  intervener's  use  of  the 
way  was  of  an  adverse  nature,  ao  that  he  ac- 
quired a  right  of  way. 

[I2d.  Note. — For  other  cases,  see  Easements. 
Cent  Dig.  I!  77,  78,  88-93 ;   Dec.  Dig.  i  86.*] 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Thomas  O.  Denny,  Judge. 

Action  by  B.  Davldow  and  others  against 
Anna  E.  Oilswold  and  others,  in  which  JoIld 
A.  Asplnnd  and  another  Intervened.  From  a 
judgment  for  defendants  and  interveners, 
plaintiffs  appeal.    Affirmed. 

Walter  H.  Boblnson,  of  San  Frandaco,  and 
W.  F.  Cowan,  of  Santa  Rosa,  for  appellants. 
Chas.  M.  Bnfford,  of  San  Francisco,  for  re- 
spondents Asplund  and  others.  Chas.  M.  Buf- 
ford,  of  San  Francisco,  and  U.  S.  Webb,  Atty. 
Oen.  for  other  respondents. 

BURNETT,  J.  This  is  an  action  to  Qnlet 
title,  and  the  main  question  is  whether  plain- 
tiffs are  estopped  from  denying  the  dedica- 
tion of  certain  parka  and  streets  as  delineat- 
ed on  a  map  of  the  town  site  of  Los  Guillcos, 
afterwards  known  as  Kenwood,  In  the  county 
of  Sonoma.  There  Is  little  controversy  as  to 
the  vital  facts,  most  of  them  having  been 
stipulated  at  the  trial.  It  is  not  disputed 
that  two  maps  were  filed,  one  on  the  9th  day 
of  August,  1887,  entitled,  "Map  of  the  Town 
of  Los  Oulllcos,  Sonoma  County,  Cal.,"  and 
the  other  on  the  20th  day  of  February,  1893, 
entitled,  "Revised  Map  of  the  Town  of  Ken- 
wood, Formerly  Los  Guillcos,  Sonoma  Co., 
California,"  and  that  the  latter  was  a  dupli- 
cate of  the  former  except  as  to  the  name  of 
the  town.  It  is  admitted  by  appellants  that, 
by  reason  of  the  filing  of  these  maps,  there 
was  an  offer  of  dedication  of  the  property  in 
controversy,  but  it  is  contended  that  the  offer 
was  not  accepted,  and  it  was  afterwards 
withdrawn  and  revoked.  On  the  other  hand, 
respondents  claim  that,  by  reason  of  the  fil- 
ing of  these  maps  and  the  sale  of  many  lots 
in  accordance  therewith,  an  acceptance  of 
the  offer  of  dedication  was  necessarily  Im- 
plied, and  that  thereby  the  dedication  became 
complete,  and  beyond  the  power  of  recall  or 


revocation.  The  common  Bonrce  of  title  is 
the  Sonoma  County  Land  ft  Improvement 
Company,  and  it  was  stipulated:  "That  on 
January  30,  1887,  Sonoma  County  Land  & 
Improvement  Company,  then  a  corporation, 
became  the  owner  in  fee  simple  of  those  por- 
tions of  subdivisions  6  and  7  of  Los  OniUcos 
rancbo,  Sonoma  county,  lying  south  and  west 
of  the  county  road  leading  from  Sonoma  to 
Santa  Rosa;  that  all  the  land  delineated 
upon  the  maps  introduced  in  evidence  in  this 
action  is  Included  within  said  portions  of 
said  subdivisions  of  said  rancho;  that  be- 
tween January  30, 1887,  and  October  18,  1894, 
said  Sonoma  County  Land  ft  Improvement 
Company  executed  and  delivered  to  a  large 
number  of  persons  about  76  deeds  to  a  large 
number  of  parcels  of  land  in  said  town  site, 
describing  them  in  nearly  every  instance  as 
the  same  are  numbered  and  indicated  on  the 
map  filed  August  9,  1887,  and  in  such  deeds 
made  reference  to  said  map,  all  of  which 
deeds  were  subsequently  recorded  in  the  office 
of  the  county  recorder  of  Sonoma  county; 
that  the  chain  of  title  through  which  plain- 
tiffs acquired  the  property  described  In  the 
complaint  contains  a  number  of  deeds,  where- 
in it  is  described  by  lot  and  block  numbers, 
referring  to  the  one  or  the  other  of  the  two 
maps  of  1887  and  1893;  that  the  Sonoma 
County  Land  &  Improvement  Company,  on 
January  24,  1890,  executed  and  delivered  a 
deed  to  the  North  Pacific  Land  ft  Improve- 
ment Company,  its  successors  in  interest, 
conveying  all  unsold  lots  in  the  town  site  of 
Kenwood,  and  therein  described  them  by  lot 
and  block  number,  and  referred  to  the  map 
of  1887 ;  that  between  February  20, 1893,  and 
September  14,  1898,  the  Sonoma  County  Land 
&  Improvement  Company  executed  and  deliv- 
ered to  some  20  different  grantees  deeds  to  a 
large  number  of  parcels  of  land  in  said  town 
site,  describing  the  same  in  nearly  every  in- 
stance by  lot  and  block  number,  as  they  ap- 
pear on  the  map  filed  February  20,  1893,  and 
in  such  deeds  referred  to  such  map,  all  of 
which  deeds  were  later  recorded." 

These  maps,  it  may  be  said,  and  the  sur- 
veys therein  delineated,  were  made  by  Pres- 
ton R.  Davis,  county  surveyor  of  Sonoma 
county,  under  the  direction  of  the  said  land 
and  improvement  company,  and  the  town  site 
as  shown  by  said  maps  was  laid  out  on  the 
ground  and  Indicated  by  appropriate  monu- 
ments. The  said  company  and  its  successor  in 
interest,  the  North  Padflc  Land  ft  Improve- 
ment Company,  caused  copies  of  said  maps  to 
be  published  in  print,  and  to  be  furnished  to 
intending  purchasers,  and  they  represented 
to  the  purchasers  of  lots  that  the  same  was 
a  true  map  of  said  town  site  as  the  same  had 
been  laid  out  and  dedicated  to  public  use, 
and,  in  making  deeds  to  said  purchasers, 
they  described  the  lots  with  reference  to  the 
streets  and  avennes  and  block  and  lot  nam- 
bers  indicated  on  said  maps,  and  the  pur- 


•For  othar  cues  see  same  topic  and  section  NUMBER  In  Dw.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexaa 


Digitized  by  LjOOQ  IC 


CiL) 


DAVIDOW  T.  ORISWOU) 


«21 


cbasers  bongbt  their  lota  In  reliance  upon 
said  represenlatlona  and  said  maps,  and 
man;  of  said  purchasers  and  their  successors 
la  Interest,  upon  the  faith  of  said  representa- 
tions and  said  maps,  placed  expensive  im- 
piovements  upon  their  respective  holdings. 
[1,2]  We  are  Justified  In  saying  that  all 
the  foregoing  facts  are  shown  by  the  evi- 
dence, the  stipulations  of  the  parties,  and  the 
adml^ons  of  the  pleadings.  Indeed,  it  Is 
hardly  necessary  to  go  beyond  the  pleadings 
themselves.  The  said  facts,  with  others,  are 
get  out  in  the  verified  complaints  In  Inter- 
vention, and  the  purported  denial  Is  so  equiv- 
ocal and  evasive  that  plaintiffs  could  have 
no  JUBt  cause  for  complaint  if  their  answer 
were  treated  as  an  admission  of  the  exlst- 
eoix  of  the  facts  not  covered  by  the  stipula- 
tion. Their  answer  la  in  this  form:  "These 
plaintltrs  have  no  Information  upon  the  sub- 
ject saffident  to  enable  them  to  answer  all 
«f  the  all^atlons  contained  in  the  complaint 
In  intervention,  and,  basing  their  denial  up- 
on that  ground,  these  plaintiffs  deny,"  etc. 
The  matters  were  of  snch  character  that  the 
plaintiffs  could  not  bide  behind  the  pretense 
ef  want  of  information.  Zany  t.  Rawhide 
Cold  Mln.  Ck).,  15  Cal.  App.  373,  114  Pac. 
1026.  Besides,  In  the  absence  of  an  aver- 
ment to  the  contrary,  we  must  assume  that 
the  plalntlfCs  believed  the  facts  to  be  as  al- 
leged In  the  complaint  in  Intervention.  They 
did  not  even  bring  themselves  within  the  pro- 
vision of  the  Code  jwrmlttlng  an  answer  up- 
on the  ground  of  want  of  "information  or 
beUet"    Section  437,  Code  CIt.  Proc. 

[3,4]  If  we  may  state  it  more  concisely, 
we  have,  then,  this  situation:  The  owner  of 
a  tract  of  land  has  it  surveyed  and  platted 
as  a  town  site.  He  has  a  map  of  It,  upon 
which  are  delineated  streets  and  parks,  filed 
In  the  recorder's  office.  He  sella  lots  all  over 
this  town  slte^  described  by  reference  to  this 
niap,  and,  moreover,  upon  the  positive  repre- 
sentation that  the  streets  have  been  laid  out 
and  dedicated  to  public  use,  and.  In  reUance 
upon  these  representations,  the  lots  are  pur- 
chased and  Improved.  This  may  not  be  dedi- 
'Cation  In  the  strict  acceptance  of  that  term 
hot  the  result  is  the  same.  The  owner  has 
Tolnntarlly  placed  himself  In  a  iwsltlon 
where  equity  will  not  permit  him  to  deny 
thereafter  that  the  said  streets  and  parks 
are  as  represented  by  him;  and,  independent 
of  the  statement  that  they  have  been  dedi- 
cated to  public  use,  the  other  acts  of  the  own- 
er, considered  in  connection  with  the  said 
pnrdtiases  under  the  conditions  mentioned, 
woold  preclude  the  said  owner  from  contend- 
ing, at  least  as  far  as  said  purchasers  are 
eoncemed,  that  they  are  not  streets  and 
parka.  And  If  they  are  to  be  considered  as 
really  streets  and  parks  when  we  regard  the 
Tights  of  the  purchasers,  it  is  difficult  to  un- 
derstand how  their  status  would  be  changed 
when  we  regard  the  rights  of  the  public  gen- 
erally. 


We  think  the  principles  oorering  tlie  case 
are  clearly  atated  In  San  Leandro  v.  Le  Bre- 
ton, 72  CaL  170,  13  Pac.  40S,  and  Archer  v. 
SaUnas  City,  93  GaL  43,  28  Pac.  839,  16  L. 
R.  A.  145. 

In  the  former  it  la  said:-  "It  Is  settled  law 
that  where  one  owning  land  lays  off  a  town 
or  village  thereon,  and  makes  a  map  of  the 
town  site  showing  It  to  be  divided  Into 
streets,  alleys,  blocks,  and  lots,  and  then 
sells  lots  with  rrierence  to  such  map,  he 
thereby  makes  an  Irrevocable  dedication  of 
the  siiace  represented  on  the  map  aa  atreeta 
to  the  use  of  the  public.  There  are  many 
cases  to  this  effect,  but  only  a  few  need  be 
cited.  •  •  •  And  If  there  be  public 
squares  or  plazas  represented  on  the  map, 
the  same  rule  applies  to  them,  and  dedica- 
tion thereof  may  be  established  In  the  same 
manner"  (citing  cases). 

In  the  Archer  Case  It  la  said:  "Dedication 
la  an  ultimate  fact,  dependent  upon  the  es- 
tablishment of  other  facts,  and  Is  to  be  found 
from  the  evidence  presented  to  the  court 
Harding  v.  Jasper,  14  CaL  648.  It  results 
from  the  acta  of  the  owner  of  the  land,  con- 
pled  with  the  Intent  with  which  he  does 
thoae  acts.  It  may  be  express,  and  complet- 
ed by  a  single  act,  as  when  the  land  la  ded- 
icated by  deed,  or  It  may  be  Implied  from  a 
aeries  of  acts,  aa  when  the  owner  aubdlvldes 
a  tract  of  land  Into  blocks  and  streets,  and 
causes  a  map  of  such  aubdlvlsion  to  be  re- 
corded, and  sella  the  aeveral  aubdlvlsiona 
which  front  upon  thoae  streets.  Whenever 
the  dedication  Is  complete,  the  property 
thereby  becomea  public  property,  and  the 
owner  loaes  all  control  over  it  or  right  to  its 
use.  *  *  *  If  the  dedication  is  complete 
by  his  act,  whether  express  or  implied,  it  is 
thereafter  Irrevocable  by  him,  and  the  effect 
of  such  dedication  cannot  be  qualified  by  any 
act  or  declaration  thereafter  made  on  his 
part  The  property  dedicated  has  become 
public  property.  Impressed  with  the  use  for 
which  it  was  dedicated,  and  neither  can  the 
public  divert  It  from  that  use,  nor  can  it  be 
lost  by  adverse  possession.  Not  is  the  effect 
of  such  dedication  impaired  hy  any  delay  In 
the  use  of  the  land  for  which  It  was  set 
apart  Such  failure  to  make  use  of  the  land 
does  not  authorize  the  owner  to  resume  pos- 
session. The  public  can  thereafter  appropri- 
ate the  land  to  the  use  for  which  it  was  ded- 
icated, whenever  convenience  or  necessity 
may  suggest." 

A  very  large  number  of  cases  from  other 
jurisdictions  holding  similarly  is  cited  by  re- 
spondents, but  we  may  forego  siwclflc  con- 
sideration of  them.  In  some  It  is  assigned 
as  a  sufficient  reason  for  saying  that  the  ded- 
ication Is  complete  that  the  purchasers  rep- 
resent the  public;  that  the  latter  is  not  a 
distinct  class  from  the  former;  that  the  pur- 
chasers are  as  much  a  part  of  the  public  as 
those  who  use  the  streets  for  the  purpose  of 
travdl;   and  that  th^  have  equal  authority 
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to  accept  a  dedication  of  (be  street  for  the 
public. 

Of  course^  It  is  not  to  be  understood  that 
the  mere  laying  out  of  lots  and  making  a 
map  showing  streets  deprive  the  owner  of 
the  right  to  use  the  property  as  his  own. 
This  would  constitute  at  most  an  offer  of 
dedication,  and  an  acceptance  must  foUow  to 
Test  the  public  with  a  right  which  the  own- 
er cannot  gainsay.  The  sale  and  purchase  of 
the  lots  "describing  the  streets  as  boundaries 
constitute  covenants  with  the  purchasers 
that  the  streets  are  dedicated'  to  their  use 
and  to  the  use  of  the  public,"  and  are  suffi- 
cient proof  of  dedication. 

Different  courts,  as  already  stated,  have 
adopted  different  terminology  to  describe  the 
situation  Involved  in  a  case  like  this,  but  It 
Is  probably'  mote  a  difference  in  words  than 
In  doctrine. 

The  United  States  Supreme  Court,  In  the 
case  of  City  of  Cincinnati  v.  Lessees  of 
White,  6  Pet  4S1,  8  L.  Ed.  452,  characteriz- 
es the  principle  as  "In  the  nature  of  an  es- 
toppel in  pals,  which  precludes  the  original 
owner  from  making  such  dedication.  It  Is  a 
violation  of  good  faith  to  the  public,  and  to 
those  who  have  acquired  private  property 
with  a  view  to  the  enjoymoit  of  the  use  thus 
pubUcly  granted." 

It  Is  virtually  conceded  by  appellants  that 
the  contention  of  respondents  is  supported 
by  their  citations,  but  It  Is  insisted  that  the 
said  California  decisions  were  subsequently 
overruled,  and  that  they  do  not  declare  the 
law  as  it  obtains  now  In  California.  We  do 
not  think  the  conclusion  is  warranted  by  a 
fair  examination  of  the  cases  to  which  at- 
tention Is  invited.  It  is  true  that  there  are 
expressions  found  In  some  of  these  cases  in- 
consistent with  the  statements  that  we  have 
already  quoted,  but  it  is  quite  apparent  that 
they  were  not  necessary  to  the  decision. 

Tlie  San  Leandro  Case  is  criticized,  and 
its  doctrine  repudiated  In  People  v.  Reed,  81 
Cbl.  70,  22  Pac.  474,  15  Am.  St  Bep.  22.  but 
that  in  the  latter  the  Supreme  Court  was 
confronted  by  an  entirely  different  situation 
appears  from  the  recital  of  the  following 
facts:  The  map  made  of  the  property  was 
never  recorded;  the  part  of  the  alleged 
street  in  controversy  was  never  opened  as  a 
street,  but  for  many  years  had  been  fenced 
and  occupied  by  substantial  and  permanent 
buildings ;  no  sales  of  lots  thereon  were  ever 
made,  and  there  was  no  finding  that  the  in- 
dividuals who  purchased  property  in  other 
parts  of  the  alleged  street  had  ever  seen  the 
map  of  the  property,  or  had  any  information 
at  the  time  they  purchased  that  a  street  was 
laid  out  at  the  place  in  controversy.  It  was 
therefore  properly  held  that  the  acts  of  the 
owner  did  not  constitute  an  Irrevocable  dedi- 
cation of  the  street,  and  it  is  to  be  observed, 
also,  that  as  to  some  of  the  statements  in  the 
opinion  this  comment  is  made  in  the  Archer 
Case:    "There  Is  nothing  decided  in  People 


V.  Heed  inconsistent  with  tilie  foregoing  prin- 
ciples, although  there  are  certain  expressioiis 
in  the  opinion  in  that  case  that  may  seem  at 
variance  therewith;  but  they  were  obiter  dic- 
ta, or  side  remarks,  and  unauthoritcUive 
views  of  the  justice  who  wrote  the  opinion." 
The  San  Leandro  Case  is,  in  the  Archer  opin- 
ion, approved  in  the  following  language:  "The 
principles  relative  to  dedication  and  an  offer 
to  dedicate  which  are  laid  down  In  that  case 
are  In  accord  with  the  law  upon  that  sub- 
ject, as  well  as  with  previous  decisions  in 
this  state,  and  should  have  controlling  effect 
In  the  present  case." 

The  decision  in  Schmltt  v.  San  Francisco, 
100  CaL  302,  34  Pac.  961,  was  grounded  upon 
the  proposition  that  the  purchasers  of  lots 
"could  have  no  Interest  in  having  a  cul-de-sac 
established  in  a  block  which  was  then  en- 
tirely unlnlmproved,"  and  In  which  they 
"owned  no  property,"  but  It  is  conceded  in 
the  opinion  that  the  purchasers  from  the 
original  owner  "had  a  right  to  insist  upon 
the  entire  scheme  under  which  they  were 
Induced  to  purchase,  so  far  as  any  benefit 
could  possibly  accrue  to  them  therefrom," 
and  It  was  declared  that:  "It  will  not  be 
disputed  that  the  survey  and  map,  accom- 
panied by  the  solemn  declaration  of  the  own- 
er, followed  by  sales  and  conveyances  of  a 
large  portion  of  the  property  described  by 
reference  to  the  map,  constituted,  as  to  the 
owner,  a  complete  dedication  of  the  property 
designated  on  the  map  as  streets."  This  last 
remark  describes  the  condition  here,  and  It 
Is  additional  assurance  of  the  soundness 
of  respondents'  position. 

In  Sacramento  T.  dunle,  120  CaL  29,  52 
Pac.  44,  the  evidence  is  reviewed,  and,  while 
conceding  that  it  was  probably  sufficient  to 
support  a  finding  of  dedication,  it  was  held 
not  sufficient  to  reverse  a  finding  of  no 
dedication.  The  peculiar  and  persuasive  cir- 
cumstances in  that  case  are  disclosed  by  the 
following  quotation  from  the  opinion:  '^n 
this  case  there  never  has  been  any  accept- 
ance upon  the  part  of  the  city  by  user,  of  the 
offer  of  dedication  made  by  the  parties  filing 
the  Ruth  map.  Forty  years  have  gone  by. 
During  all  this  time  these  streets  have  been 
barred  from  travel,  and  valuable  and  per- 
manent improvements  placed  thereon.  Un- 
der such  drcnmstances,  in  the  absence  of 
user.  It  would  seem  that  a  direct  and  ex- 
plicit acceptance  upon  the  part  of  the  city 
of  an  offer  of  dedication  might  well  be  de- 
manded by  the  trial  court  before  dedication 
as  a  fact  would  be  found." 

In  City  of  Los  Angeles  v.  Kysor,  125 
CaL  463,  68  Paa  00,  It  was  held  that  the 
evidence  was  confilcUng  as  to  dedication, 
and,  furthermore,  that  "the  record  of  a  map 
with  the  designation  of  streets  and  parks 
thereon,  and  the  sale  of  lots  by  such  map, 
•  •  •  cannot  conclusively  establish  the 
dedication  of  a  park  designated  thereon  to 
public  use,"  but  that  a  finding  of  no  dedica- 
tion will  be  sustained  "where  no  public  ac- 
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c^tanoe  ttl  the  offer  Is  established  and  the 
eridence  t«ids  to  show  a  revocation  of  the 
offer." 

Clt7  of  Anaheim  ▼.  Langenberger,  134  -CaL 
608,  66  Pac.  856,  was  a  similar  case,  and  It 
was  aald  therein:  "By  the  facts  of  this  case, 
there  appears  to  be  nothing  more  than  an 
offer  to  dedicate  the  plaza  to  the  public. 
The  offer  was  made  more  than  30  years  be- 
fore tills  action  was  brought  During  that 
entire  time  the  dty  never  made  a  sign  that 
it  accepted  the  offer.  No  formal  acceptance 
was  entered;  no  Implied  acceptance  Is 
ihown.  The  first  Intimation  the  dty  gave 
of  its  claims  to  the  plaza  Is  found  In  the 
commencemoit  of  the  present  action.  Cer- 
tainly, the  commencement  of  this  action  can 
hardly  constitute  an  acceptance  of  an  offer 
to  dedicate  made  20  years  before." 

In  the  three  foregoing  cases  It  is  to  be 
noticed  that  the  actions  were  brought  by  the 
dty  in  each  Instance,  and  that  the  vital  ques- 
tion Involved  was  whether  there  was  sup- 
port for  the  finding  of  "no  dedication  to  the 
pnbUc." 

The  Judgment  against  the  plalndfl  In  Cltjr 
ttt  Monterey  v.  Malarln,  06  CaL  290,  38  Pac. 
810,  was  affirmed  on  the  ground  as  stated 
by  the  Supreme  Court,  "that  the  owner  never 
Intended  or  offered  to  dedicate  to  the  public 
the  strip  of  land  referred  to  for  a  public  use, 
or  ever  acquiesced  In  or  assented  to  the  use 
thereof  for  such  purpose,  or  ever  had  any 
fcnowledge  of  such  use  by  the  public,  or  that 
the  municipal  authorities  ever  performed  any 
act  or  asserted  any  right  whatever  thereto." 

In  Prescott  v.  E^lwards,  U7  CaL  298,  48 
Pac  178,  59  Am.  St  Rep.  186,  the  judgment 
was  In  favor  of  plaintiff  for  a  private  right 
of  way,  the  finding  being  therein  that  there 
WHS  no  dedication  of  the  land  to  the  public 
as  a  highway.  The  judgment  was  affirmed 
on  the  ground  that  the  defendant,  at  the  time 
plaintiff  purchased  his  lot,  p<toted  out  to 
the  latter  the  strips  of  land  fronting  on  said 
lot  as  streets,  and  that,  under  the  drcum- 
stances.  It  would  be  a  gross  Injustice  for 
the  owner  to  deprive  the  purdiaser  of  the 
privilege  of  using  such  strips  of  land  as 
(treets,  and  It  is  said:  "The  dedBlons  of  this 
court  where  It  is  declared  that  as  to  the 
pnrdiaae  of  lots  adjoining  platted  streets 
saeh  streets  are  dedicated  by  the  owner, 
mistake  the  true  doctrine  In  form  rather 
than  in  substance,  for  It  is  the  doctrine  of 
estoppel  in  pals  that  gives  the  vendee  his 
remedy,  and  prevents  the  practice  of  injus- 
tice by  the  vendor." 

In  Myers  v.  City  of  Oceanslde,  7  CaL  App. 
87,  93  Faa  686,  the  evidence  showed  "no 
express  dedication,  and  no  filing  of,  any  map 
having  the  park  delineated  thereon,  and 
nothing  beyond  an  implied  offer  of  dedica- 
tion," and  it  was  held  that  the  evidence  was 
sufficient  to  support  the  conclusion  of  the 
trial  court  that  there  was  no  dedication  jto 
the  public  It  was  declared  that  "the  ques- 
tion of  Intention  is  the  controlling  one  in  all 


matters  of  dedication,  and  it  is  a  question  of 
fact  on  which  the  finding  of  the  trial  court 
must  be  sustained,  if  there  is  any  evidence  to 
support  It" 

In  Wolf  skill  V.  Los  Angeles  County,  86  CaL 
412,  24  Pac.  1094,  People  v.  Marin  County, 
103  CaL  223,  37  Pac.  203,  26  L.  B.  A  660, 
and  Los  Angeles  v.  McCollum,  166  CaL  148, 
103  Pac.  014,  the  evidence  was  reviewed  by 
the  Supreme  Court  and  held  In  each  Instance 
to  be  sufficient  to  support  the  claim  and  find- 
ing of  dedication. 

We  conclude  that  there  is  ample  authority 
and  sound  reason  for  holding  that  there  was 
here  a  complete  dedication,  or  what  Is  equiva- 
lent thereto,  of  said  streets  and  parks. 

[i]  There  has  been  no  abandonment  by  the 
public  of  their  right  and  the  surrender  by 
the  owner  of  these  public  places  for  the  use 
of  the  people  is  still  operative  and  effective 
for  the  purxMses  which,  as  we  have  already 
shown,  were  clearly  Intoided  and  designated. 

The  statute  of  llmltatlonB  was.  Indeed,  urg- 
ed by  appellants,  but  of  course  this  could  be 
of  no  avail  against  the  public,  and  if  we 
consider  the  dedication  available  only  to  the 
large  number  of  persons  who  purchased  lots, 
there  is  sufficient  evidence  in  the  record  to 
support  the  finding  against  the  bar  of  the 
statute. 

[6]  Another  finding  which  Is  assailed  by 
appellants  is  that  interveners,  John  A.  and 
Anne  Klrstlne  Asplund,  are  the  owners  of 
an  easement  of  way  along  a  certain  road 
known  as  Kenllworth  avenue.  The  claim  to 
the  easement  was  based  upon  an  asserted 
title  by  prescription,  and  we  think  the  court 
was  justified  In  upholding  it  Mr.  John 
Asplund  testified:  "Kenllworth  avenue  starts 
from  Mervyn  avenue  and  goes  across  Sonoma 
creek  and  past  my  house  up  In  the  canyon, 
and  from  there  it  extends  through.  There 
are  several  property  owners  along  the  road, 
among  them  Federoncelll  and  Mrs.  Knell  and 
Parker.  It  was  there  ever  since  Kenwood 
started  In  1887  or  1888.  Mr.  Rohrer  lived  up 
there  in  the  canyon,  and  built  a  road.  It  was 
used  by  the  different  people  who  had  to  go 
up  there,  onie  road  would  be  a  mile  long, 
probably.  I  have  ridden  over  it  thousands  of 
times,  sometimes  every  day,  going  to  get  the 
C0W&  No  one  has  ever  objected  to  my  pass- 
ing over  it  There  was  objections  some  15 
years  ago;  Mr.  Crozler  lives  on  It,  and  he 
put  a  gate  across  the  road,  and  Mr.  Parker 
sued  him,  and  Supervisor  Thompson  cut  the 
wire,  and  It  has  been  open  ever  since.  I 
have  graded  and  graveled  that  part  of  it 
from  Mervyn  avenue  up  to  my  house  on  my 
own  account  It  is  used  by  a  great  many 
people  right  along  every  day."  The  only 
fair  inference  from  the  foregoing  is  that  the 
use  of  the  road  was  under  a  claim  of  right. 
The  manner  of  the  use  Is  the  best  evidence 
of  its  character.  Asplund  having  used  the 
road  aU  these  years  as  though  he  had  the 
right  to  do  so,  the  conclusion  rationally  fol- 
lows that  he  intended  to  assert  his  adverse 
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dalm,  and  tbat  his  acts  were  Indicatiye  of 
a  purpose  to  maintain  It 

Some  other  questions  are  discussed,  bi)t 
we  deem  It  sufficient  to  say  further  that, 
in  our  opinion,  there  is  no  prejudicial  error 
shown  by  the  record,  and  we  think  the  Judg- 
ment and  order  should  be  affirmed;  and  it 
is  so  ordered. 

We  concur:  CHIPMAN,  P.  J.;  HAST,  J. 


B.  &  W.  ENGINEERING  CO.  t.  ^AM  et  aL 
(av.  1,235.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Not,  6,  1913.  Rehearing  Denied  by 
Supreme  Court  Jan.  5,  1914.) 

1.  AOCOBD  AKD  SATISFACnOn  (|  28*)— COM- 
PBOiaSB  AND  SKITLBHBNT  (f  23*)— FlNDINQS 
— EVIDBNCB. 

In  an  action  to  recover  the  balance  due  on 
a  contract,  evidence  AeU  to  justify  a  finding  that 
plaintiff's  assignor  had  accepted  a  payment  of 
$1,070  in  full  satisfaction  of  the  amount  due, 
and  that  the  same  constituted  an  executed  ac- 
cord and  satisfaction. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  SI  162-166;    Dec.  Dig. 

i26;*   Compromise  and  Settlement  Cent  Dig. 
191-94;   Dec  Dig.  |  23.*] 

2.  ACOOBD  AND  SATISrACnON  (i  1*)— COMFBO- 
MT8E  AND  SXTH.KMKNT   ($  16*) — WHAT  CON- 

BTITDTKS. 

The  phrase  "accord  and  satisfaction,"  as 
applied  in  law,  means  the  substitution  of  a  new 
agreement  for  and  in  satisfaction  of  one  pre- 
existing between  the  same  parties;  an  agree- 
ment whereby  one  of  two  parties,  having  a 
right  of  action  against  the  other  on  a  claim 
arising  out  of  an  existing  agreement,  agrees  to 
accept  from  the  other  party  something  in  sat- 
isfaction of  such  right  of  action  different  from 
and  usually  less  than  that  which  ml^ht  have 
been  recovered  on  the  ordinal  obligation;  the 
effect  of  such  agreement  being  to  extinguish  the 
antecedent  liability  as  provided  by  Civ.  Code, 
8$  1921,  1623. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  1-13;  Dec  Dig.  I 
1;*  Compromise  and  Settlement  Cent  Dig.  H 
116-122;   Dec.  Dig.  {  ie.« 

For  other  definitions,  see  Words  and  Phras- 
es, vol  1,  pp.  81-B4;  vol.  8,  p.  7661.] 

3.  AccOBD  AND  Satibfactios  (f  10*)— Coic- 

FBOUISB    AND    SETTLEMENT    ({    6*)— PBE-EZ- 

isTiNo  AOBEEHENT— Bona  Fide  Dispute. 
While  an  accord  and  satisfaction  presup- 
poses a  prior  controversy  concerning  the  rela- 
tive rights  of  the  parties  under  a  pre-ezlstlng 
agreement,  and  before  a  dispute  concerning  a 
claim  for  money  under  an  existing  contract  can 
be  made  the  basis  of  an  accord  and  satisfac- 
tion it  must  be  shown  that  the  dispute  is  bona 
fide,  it  is,  nevertheless,  not  required  in  order 
to  validate  an  executed  agreement  of  accord 
and  satisfaction  that  the  circumstances  of  the 
transaction  on  which  it  was  based  should  af- 
firmatively  show  that  there  was  foundation  for 
an  honest  dispute,  the  test  being  whether  such 
dispute  was  in  fact  honest  or  fraudulent,  and, 
if  honest,  it  affords  a  basis  for  an  accord,  wheth- 
er or  not  the  owner  of  the  claim  could  have  en- 
forced the  same  at  law. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  S§  67-74;  Dec  Dig.  i 
10;*  Compromise  and  Settlement,  Cent  Dig.  |{ 
35-50;  Dec  Dig.  i  6.*] 


4.  ACCOBD  AND  Satibfaotion  (|  27*)— Com- 
fbomise  and  setti.ement  ({  24*)  —  bona 
Fide  Dispute — Question  of  Fact. 

On  an  issue  as  to  accord  and  satisfaction, 
whether  there  was  a  bona  fide  dispute  concern- 
ing the  sum  due  under  the  contract  between 
the  parties,  which  could  form  the  basis  of  an 
accord,  was  primarily  a  question  of  fact  to  be 
determined  by  the  trial  court  from  all  the 
drcnmstances  surrounding  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  M  31,  59,  83,  97,  110, 
135,  150;  Dec  Dig.  1  27;*  Compromise  and 
Settiement  Cent  Dig.  S  95 ;   Dec  Dig.  {  24.*] 

5.  AccoBD  AND  Satisfaction  (i  22*)— Ese- 

CXTTED  AOBBRMENT— EFEXOT, 

Where  parties  to  an  executed  accord  and 
satisfaction  met  on  equal  terms,  without  fraud, 
misrepresentation,  or  mistalce,  and  adjusted  the 
differences  as  to  their  relative  rights  and  obli- 
gations arising  out  of  a  valid,  pre-existing 
agreement,  it  is  neither  necessary  nor  permia- 
sible  to  go  behind  the  settiement  actually  made 
to  ascertain  which  of  the  parties  was  right  m 
a  controversy  which  preceded,  and  was  the  bas- 
is of,  the  settiement 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §{  144-145;    Dee.  Dig. 

C.   JUDGMENT  (i  266*)— FiNOINOS. 

Where,  in  a  suit  to  recover  the  balance 
due  on  a  contract,  defendant  pleaded  an  exe- 
cuted accord  and  satisfaction,  and  the  bona 
fides  of  the  dispute,  wliicb  was  expressly  found 
to  be  the  basis  of  the  accord  and  satisfaction, 
followed  necessarily  from  all  the  circumstances 
of  the  case  and  the  acts  of  the  parties  found  by 
the  court  to  have  attended  the  execution  of  sn<ji 
agreement,  a  finding  that  plaintiff's  assignor 
had  accepted  a  payment  in  accord  and  satisfac- 
tion of  all  liability  under  the  contract  was  suf- 
ficient to  support  a  judgment  for  defendant 
though  there  was  no  express  finding  that  the 
dispute  was  in  good  faith. 

[Ed.  Note.— For  other  eases,  see  Judgment 
Cent  Dig.  H  44(M54;   Dec.  Dig.  |  26a*] 

7.  Pbincipai,  and  Agent  ({  170*)— Authob- 
mr  OF  Agent— AccoBD  and  Satisfaction- 
Ratification. 

Where,  after  the  agent  of  plaintiff's  as- 
signor had  made  an  executed  agreement  of  ac- 
cord and  satisfaction  with  defendants  by  which 
a  claim  was  settied  for  less  than  the  amount 
due,  plaintifl's  assignor,  with  full  knowledge  of 
the  facts,  neither  repudiated  the  settiement 
within  a  reasonable  time,  nor  returned  the  mon- 
ey, but  used  the  same  in  its  business,  the  act 
of  the  agent  was  thereby  ratified,  and  whether 
he  had  original  authority  to  make  the  contract 
was  immateriaL 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  i|  638-643;  Dec.  Dig.  i 

170.*] 

8.  AccoBD  AND  Satisfaction  (|  4*)— Compbo- 
MisE  AND  Settlement  (S  5*)— -Requisites— 
W  biting— Statutes. 

Civ.  Code,  $  1524,  provides  that  part  per- 
formance of  an  obligation,  either  before  or  aft- 
er breach  thereof,  when  expressly  accepted  by 
the  creditor  in  writing  in  satisfaction,  or  ren- 
dered in  pursuance  of  an  agreement  for  that 
purpose,  though  without  any  new  consideration, 
extinguishes  the  obligation.  Held,  that  such 
section  applies  only  to  agreements  of  release 
and  satisfaction  made  where  the  obligation  is 
neither  doubtful  nor  disputed,  and  does  not  ap- 
ply to  an  executed  agreement  of  accord  and 
satisfaction  founded  on  the  settiement  and  ex- 
tinction of  a  disputed  debt  so  as  to  prevent  a 
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nlid  agreement  of  aecord  and  aatiafaction  by 
parol 

[Ed.  Note.— For  other  cases,  see  Accord  and 
SatiitactitHi.  Cent  Dig.  |{  32-39;  Dec.  Dig.  i 
4;*  Cknapromiae  and  Settlement,  Cent  Dig.  If 
10-16;  Dec.  Dig.  S  S.*] 

9.  ACCOXD  AHD  SATISFAOnON  <l  17*)— COH- 
PBOHISB   AND    SKITLBIIBNT    (|   20*)— AoOOBD 

WnHODT  SATisrAcnoR— Dernsk. 

An  accord  without  satiafaction  will  not  op- 
erate to  bar  an  action  on  a  disputed  debt 

[Bd.  Note.— For  other  cases,  see  Accord  and 
Satiafaction,  Cent  Dig.  I  123;  Dec.  Dig.  i  17;* 
Compromise  and  Settlement  Cent  Dig.  fl  83- 
88;  Dec.  Dig.  i  20.*] 

10.  FIA17D8,  STAIUTB  OF  (I  139*)— PaSOL  Eti- 
DIIIC»— ACOOBD  AND  SATISrAOTION- FCB- 
lOBHANCB. 

Parol  evidence,  though  involving  the  sub- 
ject-matter of  an  executory  contract  which  in 
itself  would  be  within  the  statute  o{  frauds, 
ma^  be  resorted  to  to  prove  performance  in 
satisfaction  of  an  accord. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  §§  334-841;  Dec  Dig.  f 
139.»1 

11.  ACCOSD  AND  BATisrAcnoN  (i  19*)— OOM- 
PROIOBE  AND  SETTUSMXNT  (f  6*>— BZKCUTXD 
AOBEBICEHT— ESnXOT. 

Where  an  agreement  to  accept  in  full  pay- 
ment a  sum  less  than  the  amount  in  dispute  has 
bciiii  shown  to  have  been  fully  executed  by  pay- 
ment and  acceptance  of  the  lesser  sum,  the 
original  obligation  is  thereby  extinguished. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  U  136-139 ;  Dec.  Dig. 
i  19;*  Compromise  and  Settlement  Cent  Dig. 
il  35-60;   Dec  Dig.  f  &•] 

12.  ACCOKD  AND  SATISTAOTION  (§  26*)- Db- 
nsSEft— FUADINO. 

The  defense  of  accord  and  satisfaction  is 
not  available  unless  pleaded,  except  that  if 
plaintilF,  as  a  part  of  his  case,  proves  a  pay- 
ment, and  the  drcumstances  under  which  it  was 
made  tends  to  show  an  accord  and  satisfac- 
tioD,  defendant  may  rely  on  the  facts  as  con- 
stitnting  such  defense,  though  not  pleaded  in 
tbe  answer. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  IBl,  153-100;  Dec 
Dig.  {  28.*! 

13.  PlXADIIfa  (i  259*)— ANBWKR— AjaNDMBNT 
— DlSCBETION. 

Where  during  the  trial  it  appeared  that 
there  had  been  an  executed  agreement  of  ac- 
cord and  satisfaction  between  the  parties,  it 
was  a  proper  exercise  of  the  court's  discre- 
tion to  permit  defendants  to  amend  their  an- 
swer so  as  to  plead  such  defense  in  bar. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  783-792;   Dec.  Dig.  |  250.*] 

14.  AcooBO  AND  Satisfaction  (J  25*)— Cou- 

PBOiagB  AND  ScmLBMKNI  ({  22*)— DEFKNBKS 

— Pleadino. 

An  amended  answer,  alleging  that  on  and 
prior  to  January  11,  1907,  defendant  B.  disput- 
ed tbe  bill  theretofore  rendered  by  plaintiff's 
assignor,  protested  that  there  was  no  greater 
snm  due  on  the  obligation  than  $1,000,  and  of- 
fered to  pay  |1,070  in  full  settlement,  satisfac- 
tion, and  extinction  of  the  obligation;  that 
thereupon,  pursuant  to  the  agreement  of  de- 
fendants' assignor  to  accept  such  amount,  it 
was  duly  paid  and  received  £q  settlement  of  the 
Inll  so  rendered;  and  that  plaintiff's  assignor 
nsed  the  money  so  paid  in  its  hosiness,  etc — 
■offideotly  pleaded  accord  and  satisfaction,  un- 
der the  rule  that  nothing  more  need  be  pleaded 
to  present  such  defense  than  the  payment  and 
acceptance  on  a  mutual  agreement,  express  or 
UDplied,  of  a  certain  sum  of  money  or  other 


thing  of  Tslne  in  full  aatlsfaetlon  of  the  pre-ez- 
istiug  and  previously  disputed  obligation. 

[E!d.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  161,  163-100;  Dec 
Dig.  (  25;*  Compronuse  and  Settlement  Cent 
Dig.  i  90;   Dec  Dig.  i  22.*] 

Appeal  from  Superior  Oonrt,  City  and 
County  of  Ban  Francisco;  J.  J.  Trabncoo, 
Judge. 

Action  by  B.  &  W.  Engineering  Company, 
a  corporation,  against  Sarab  G.  Beam,  as  ex- 
ecutrix, etc.,  and  W.  Jessnp  &  Sons,  Limited, 
a  nonresident  corporation,  and  others.  From 
a  Judgment  for  defoidants,  plalntifl  appeals. 
Affirmed. 

William  P.  Hubbard,  of  San  Frandaco,  for 
appellant  Ifyrlck  &  Deerlng,  of  San  Fran- 
cisco, for  respondents. 

IiENNON,  P.  J.  The  cause  of  action  sued 
on  herein  was  assigned  to  tbe  corporation 
plaintiff  by  a  pre-existing  copartnership  of 
tbe  same  name.  The  plalntifl  sought  to  r»- 
cover  from  tbe  defendants  tbe  balance  of  a 
sum  of  money  alleged  to  be  due  upon  a  con- 
tract entered  Into  between  plaintUTs  assign- 
or, the  B.  &  W.  Engineering  Company,  and  I. 
Willard  Beam,  wherein  tbe  latter  acted  for 
himself  and  as  the  representative  of  the  de- 
fendant W.  Jessup  &  Sons,  Limited.,  Upon 
tbe  death  of  Beam  his  widow  was  appointed 
executrix  of  his  last  will  and  testament,  and 
in  due  time  a  claim,  founded  upon  the  con- 
tract in  suit,  was  presented  to  and  rejected  by 
ber  as  such  executrix.  Said  contract  con- 
sisted of  a  proposal  In  writing  by  plalntlfrs 
assignor  which  was  accepted  in  writing  by 
Beam,  the  deceased,  for  himself  and  the  de- 
f^idant  W.  Jessup  &  Sons,  limited.  By  tbe 
terms  of  tbe  contract  plaintiff's  assignor  con- 
tracted to  clear  a  certain  lot  of  land  for  tbe 
actual  cost  of  tbe  work  plus  16  per  cent  com- 
mission thereon.  Tbe  contract  in  question 
when  proposed  and  as  finally  accepted  con- 
tained this  clause:  "We  wish  to  state  *  *  • 
that  our  estimated  figure  la  one  thousand 
dollars  for  clearing  this  lot    •    *    •  ■• 

The  action  was  defended  in  part  upon  tbe 
theory  that  tbe  snm  claimed  by  plaintiff's 
assignor  to  be  due  for  and  on  account  of  the 
actual  cost  of  clearing  the  lot  in  question  ex- 
ceeded the  snm  specified  therefor  in  tne  con- 
tract by  f411.86,  and  that  such  excess  in  part 
covered  and  called  for  the  cost  of  addlttonal 
and  unauthorized  work  and  labor.  The  ac- 
tion was  further  defended  upon  tbe  ground 
specifically  pleaded  In  an  amended  answer 
that  plaintiff's  assignor  had  accepted  the  sum 
of  $1,070  in  full  settlement  and  extinction  of 
tbe  obligation  sued  upon.  Upon  the  general 
issue  covering  the  character  and  cost  of  the 
work  to  be  performed  under  tbe  contract,  the 
trial  court  found  in  effect  that  plaintiff's  as- 
signor bad  completed  tbe  work  contracted  for 
in  accordance  with  tbe  terms  of  tbe  contract, 
but  had  Included  In  its  diarge  therefor  an 


*For  other  cases  see 
137  P.— 40 
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item  of  expense  for  certain  work  and  labor 
performed  In  addition  to  the  work  and  labor 
caUed  for  in  the  contract  Upon  the  special 
issue  of  accord  and  satisfaction  the  trial 
court  found  In  substance  that  the  payment  of 
$1,070  was  made  and  accepted  in  full  settle- 
ment of  the  obligation  sued  upon,  and  in  this 
behalf  found  further  that  Beam,  the  deceact- 
ed,  had  previously  disputed  the  bill  rendered 
by  plaintiff's  assignor  in  the  sum  of  $1,411.86 
for  the  actual  cost  of  clearing  the  lot,  and 
had  at  all  times  protested  that  there  was  no 
other  or  greater  sum  due  than  $1,000.  It  was 
further  found  that  plaintiff's  assignor  accept- 
ed said  sum  of  $1,070  with  full  knowledge  of 
the  intent  and  extent  of  its  purported  pay- 
ment, and  thereupon  deposited  the  same  in 
bank  to  the  credit  of  a  general  account,  and 
thereafter  drew  upon  and  expended  said  sum 
of  $1,070  in  the  transaction  of  its  business. 
Upon  this  issue  of  accord  and  satisfaction  the 
trial  court  further  found  that  Beam,  the  de- 
ceased, and  the  defendant  W.  Jessup  &  Sons, 
Llmlteid,  understood  that  ttie  maximum 
charge  of  plaintiff's  assignor  for  clearing 
the  lot  in  question  would  not  exceed  the  sum 
of  $1,000.  Upon  these  findings  of  fact  the 
trial  court  concluded  as  a  matter  of  law  that 
the  defendants  were  entitled  to  Judgment  for 
their  cests,  wliicfa  was  entered  accordingly. 

[1]  Upon  this  appeal  (wliich  is  from  the 
Judgment  and  an  order  denying  the  plaintiff 
a  new  trial)  it  Is  insisted  that  the  evidence 
does  not  support  the  findings  upon  the  issue 
of  accord  and  satisfaction. 

This  contention  cannot  be  sustained.  The 
evidence  adduced  upon  the  whole  case,  brief- 
ly stated,  shows  that  the  actual  cost  of  clear- 
ing the  lot  amounted  to  the  sum  of  $1,411.86, 
which  with  the  addition  of  15  per  cent  there- 
of, namely,  $211.78,  aggregated  the  sum  of 
$1,623.24.  This  was  the  amount  claimed  to 
be  due  plaintifrs  assignor  upon  the  comple- 
tion of  the  work.  As  against  this,  however, 
there  appeared  a  credit  of  $15  for  certain  ma- 
terial which  was  accepted  by  plaintiff's  as- 
signor as  part  payment  in  lien  of  cash,  and  a 
subsequent  payment  by  check  in  the  sum  of 
$1,070,  which  left  the  sum  of  $532.64  as  the 
net  balance  claimed  to  be  due  plaintiff  at  the 
commencement  of  the  action.  The  check  re- 
ferred to  was  received  by  one  Crowley,  the 
authorized  and  acknowledged  manager  for 
plaintiff's  assignor,  and  by  him  accepted  in 
full  payment  of  the  claim  for  $1,623.64  pre- 
viously presented  in  writing;  and  his  receipt 
to  that  effect  was  indorsed  upon  said  claim  in 
the  following  words  and  figures:  "Received 
of  I.  W.  Beam  $1,070  in  full  settlement  of 
this  bill.  B.  &  W.  Engineering  Company,  E. 
D.  Crowley." 

The  evidence  tended  clearly  enough  to 
show  that  prior  to  the  presentation  and  ac- 
ceptance of  the  check  for  $1,070  the  deceased 
Beam  had  disputed  and  refused  to  pay  the 
daim  upon  the  ground  not  only  that  the  con- 
tract covenanted  that  the  actual  cost  of  the 


work  would  not  exceed  tbe  sum  of  $1,000, 
but  that  the  charge  therefor  of  $1,411.86  as 
made  by  plaintifTs  assignor  included  tlie  cost 
of  work  and  labor  not  called  for  by  the  con- 
tract 

Finally  it  was  shown  in  evidence  deaily 
and  without  contradiction  that  plainttfTs  as- 
signor Iiad  received  and  used  in  its  business 
the  sum  of  $1,070,  which  was  paid  by  diedc 
to  Crowley,  its  manager,  with  full  knowledge 
that  such  check  was  given  and  rec^pted  for 
by  Crowley  in  full  settlement  and  satistactioD 
of  all  dalms  arising  out  of  the  contract  in 
suit. 

Plaintiff's  claim  that  the  evidence  as  oot- 
Uned  above  does  not  support  the  findings  up- 
on the  issue  of  accord  and  satisfaction  is 
founded  largely  upon  the  contention  that  the 
clause  in  the  contract  relating  to  the  cost  of 
the  work  was  nothing  more  nor  less  tlutn  an 
estimate,  which  could  not  be  fairly  consid- 
ered or  construed  aa  a  covoiant  that  the  cost 
of  such  work  would  in  no  event  «xceed  the 
sum  of  $1,000.  With  this  contention  as  a  bas- 
is, it  is  insisted  that  the  facts  of  the  trans- 
action show  tliat  the  claim  of  plaintiff's  as- 
signor as  originally  presented  could  not  have 
been  honestly  disputed;  and  from  tliis  it  is 
argued  that  the  finding  of  accord  and  satis- 
faction was  not  as  a  matter  of  law  estab- 
lished by  the  evidence. 

We  are  unable  to  agree  with  these  conten- 
tions, and  we  are  satisfied  tliat  the  circum- 
stances surrounding  the  transaction  as  re- 
vealed by  the  evidence  upon  the  whole  case 
afford  ample  support  for  the  lower  court's 
finding  of  fact  to  the  effect  that  the  original 
claim  of  plaintiff's  assignor  was  extinguished 
by  the  execution  of  an  accord  and  satisfac- 
tion. 

[2]  The  phrase  "accord  and  satistactioD'' 
as  it  is  known  and  applied  in  the  law  means 
the  substitution  of  a  new  agreement  for  and 
in  satisfaction  of  a  pre-existing  agreement  be- 
tween the  same  parties.  More  minutely  de- 
fined, an  agreement  of  accord  and  satisfac- 
tion is  one  whereby  one  of  two  parties,  hav- 
ing a  right  of  action  against  the  other  upon  a 
claim  arising  out  of  an  existing  agreement, 
agrees  to  accept  from  the  other  party  some- 
thing in  satisfaction  of  such  right  of  action 
different  from  and  usually  less  than  that 
which  might  be  recovered  upon  the  original 
obligation.  Civ.  Code,  |  1S21.  The  effect  of 
such  agreement  when  executed  is  to  extin- 
guish the  antecedent  liability.  Olv.  Code,  t 
1523. 

[3]  As  a  matter  of  course  an  agreement 
of  accord  and  satisfaction  presupposes  a 
prior  controversy  concerning  the  relative 
rights  of  the  parties  under  the  pre-existing 
agreement;  and  it  may  be  conceded  to  be  the 
law,  as  counsel  for  the  plaintiff  contends, 
that,  l>efore  a  dispute  concerning  a  claim  for 
money  alleged  to  lie,  due  under  an  existing 
contract  can  be  made  the  basis  of  an  agree- 
ment of  accord  and  satisfaction,  It  most  l>e 
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Bbown  tbat  mch  dlspate  was  bona  fldfc  It  Is 
not  raialred,  howeTcr,  in  order  to  ralidate 
au  executed  agreement  of  accord  and  satis- 
bction,  mch  aa  we  liave  In  the  present  case, 
tliat  the  drcomstancea  of  tbe  transaction  up- 
on whldi  it  was  founded  should  affirmatiTely 
show  that  there  was  room  for  an  honest  dis- 
pute. Tbe  role  in  this  behalf  is  clearly  and 
concisely  stated  In  the  case  of  Simons  ▼. 
American  Legion  of  Honor,  178  N.  T.  263,  70 
N.  E.  776,  where  it  is  said  that:  "If  a  debt 
or  claim  be  disputed  at  the  time  of  xmymoit, 
the  payment,  when  accepted,  of  a  part  of  the 
whole  debt,  is  good  satisfaction,  and  It  mat- 
ters not  that  there  was  no  solid  foundation 
for  the  dispute.  The  test  in  such  cases  is: 
Was  tbe  dispute  honest  or  fraudulent?  If 
honest,  it  affords  a  basis  for  an  accord  be- 
tween the  parties,  which  the  law  favors,  and 
the  execution  of  which  is  the  satisfaction." 

[4]  It  will  thus  be  seen  that,  in  so  far  as 
the  defense  of  an  executed  accord  and  satis- 
faction was  concerned,  the  trial  court  was 
not  called  npon  to  decide  the  question  as 
to  whether  or  not  the  covenant  of  the  con- 
tract in  controversy  covering  the  cost  of  the 
work  to  be  performed  thereunder  was  fairly 
susceptible  of  the  construction  contended  for 
b;  Beam.  Upon  tills  phase  of  the  case  the 
only  auestion  to  be  considered  was  whether 
or  not  there  was  in  fact  at  the  time  of  the 
acceptance  and  retention  of  the  check  in 
question  a  bona  fide  dispute  concerning  tbe 
snm  dae  under  the  contract  This  primarily 
was  a  question  of  fact  to  be  determined  by 
the  trial  court  from  all  of  the  drcumstances 
ot  the  transaction  (Lapp-OUford  Co.  v.  Mus- 
coy  Water  Co.,  134  Pac.  988);  and  in  the 
determination  of  that  question  the  mere  fact 
that  it  might  have  been  held,  in  an  action 
involving  the  construction  of  the  original 
contract,  that  plaintUTs  assignor  could  not 
have  been  compelled  to  relinquish  any  por- 
tion of  its  original  dalm,  was  of  no  conse- 
qoence  in  tbe  face  of  the  established  fact 
that  it  did  actually  and  knowingly  accept  a 
lesser  amount  in  full  satisfaction  and  set- 
tlemoit  of  its  dalm.  Taylor  v.  Musabaum,  8 
N.  Y.  Super.  Ct  302;  Boach  v.  Gilmer,  8 
Utah.  389,  4  Pac.  221. 

[t]  In  other  words,  where  the  i>arties  to 
as  executed  agreement  of  accord  and  satis- 
faction have  met  upon  equal  terms,  and  with- 
out fraud,  misrepresentation,  or  mistake  have 
adjusted  existing  difterences  concerning  their 
relative  rights  and  obligations  arising  out  of 
a  valid,  pre-existing  agreement,  it  is  neither 
necessary  nor  permissible  to  go  behind  a  set- 
tlement actually  made  for  the  purpose  of  as- 
certaining which  of  the  parties  was  right  in 
the  controversy  which  preceded  and  constl- 
tnted  the  basis  of  such  settlement  Farmers' 
Bank,  etc,  v.  Blair,  44  Barb.  (N.  Y.)  641,  652; 
Minor  V.  Flke.  77  Kan.  806,  83  Pac.  264; 
Kikr  T.  Wohletc,  79  Kan.  716,  101  Pac.  474; 
1  Page  on  Contracts,  82L 
But  apart  from  these  considerations  it  will 


be  remembered  that  the  evldenoe  diowa  that 
the  claim  of  plaintiff's  assignor  was  disputed 
not  only  upon  the  ground  that  the  contract 
in  controversy  covenanted  that  the  actual 
cost  of  the  work  to  be  done  tberetmder  would 
not  exceed  the  sum  of  |1,000,  but  also  be- 
cause the  charge  made  therefor  Included  tbe 
cost  of  additional  and  unauthorised  work 
and  labor.  This  additional  and  unauthorized 
work  consisted  of  straightening  a  quantity 
of  steeL  Standing  alone  the  preponderance 
of  the  evidence  npon  this  phase  of  tbe  case 
fully  supports  the  finding  of  the  lower  court 
that  such  work  was  not  called  for  by  the 
contract,  and  in  addition  discloses  ample  jua- 
tiflcation  for  a  bona  fide  dispute  as  to  wheth- 
er or  not  any  charge  could  be  rightfully  made 
for  sudi  work.  Therefore,  aside  from  tbe 
question  as  to  what  construction  might  be 
fairly  put  npon  the  clause  of  the  contract 
covering  the  actual  cost  of  the  work  of  clean- 
ing the  lot  it  may  be  safely  said  that  the 
evidence  upon  tbe  whole  case  sufficiently 
shows  that  the  sum  sued  for  was  honestly  in 
dispute  at  the  time  the  settlement  In  ques- 
tion was  made. 

[6]  It  is  next  insisted  that  the  findings  of 
fact  upon  the  issue  of  accord  and  satisfac- 
tion do  not  support  the  Judgment  in  this, 
that  it  was  not  specifically  and  affirmatively 
found  that  the  dispute  which  preceded  the 
payment  ot  the  dalm  in  controversy  was 
genoine  and  made  in  good  faith. 

Conceding,  without  so  deddlng,  that  the 
good  faith  of  a  dispute  which  is  claimed  to 
be  the  basis  of  an  executed  agreement  of 
accord  and  satisfaction  should  be  affirmative- 
ly found,  still  the  finding  at  wUch  this  criti- 
cism is  aimed,  when  read  In  conjunction  with 
the  findings  made  npon  the  whole  case,  is 
not  open  to  attack  upon  that  ground.  The 
bona  fides  of  the  dispute,  which  in  the  pres- 
ent case  was  expressly  found  to  be  the  basis 
of  an  executed  agreement  of  accord  and  sat- 
isfaction, follows  as  an  irresistible  inference 
from  all  the  facts  and  drcumstances  of  the 
case  and  the  acts  of  the  parties  which  were 
found  by  the  trial  court  to  Iiave  attended  the 
execution  of  the  agreement  This  being  so, 
the  finding  as  made  suffldently  supports  tbe 
Judgment  Emmal  v.  Webb,  36  CaL  197; 
Coveny  v.  Hale,  49  Cal.  552;  Smith  v.  Acker, 
52  Cal.  217;  Water  Company  v.-  BlchardBon, 
72  Cal.  698,  14  Pac.  379;  Mott  v.  Ewing,  90 
CaL  231,  27  Pac.  194. 

[7]  The  further  dalm  is  advanced  that  the 
evidence  is  insuffldeut  to  support  the  finding 
made  upon  the  issue  of  accord  and  satisfac- 
tion, in  this,  that  it  was  shown  in  evidence 
that  Crowley,  the  agent  of  plaintiff's  assign- 
or who  affected  the  compromise  in  question, 
was  merely  the  foreman  of  the  work,  and 
was  ndther  Expressly  authorized,  nor  osten- 
sibly empowered  by  virtue  of  his  employ- 
ment to  accept  less  than  the  full  sum  in  dis- 
pute. 

This  oontendon,  in  so  far  as  it  relates  to 
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the  nature  and  scope  of  Crowley's  employ- 
ment, la  answered  by  tbe  record. before  us, 
which  shows  unequivocally  that  It  was  an 
admitted  fact  In  the  case  that  he  was  the 
acknowledged  and  authorized  general  man- 
ager of  the  business  conducted  by  plalntHTs 
assignor.  Tbe  question  as  to  whether  or  not 
his  duties  as  general  manager  ostensibly  or 
in  fact  empowered  him  to  commute  the  claim 
In  controversy  need  not  be  discussed  or  de- 
cided in  view  of  the  fact  found  by  the  trial 
court  and  established  by  the  evidence  that 
plaintiff's  assignor  finally  accepted,  retained, 
and  eventually  used  In  Its  business  the  mon- 
ey paid  to  Crowley,  with  full  knowledge  that 
such  payment  was  made,  accepted,  and  re- 
ceipted for  upon  the  express  condition  that 
it  was  In  full  settlement  of  the  disputed 
claim.  Such  payment  must  have  been  accept- 
ed and  retained  upon  the  terms  and  condi- 
tions upon  which  It  was  originally  offered 
and  finally  receipted  for,  or  else  it  should  not 
have  been  accepted  at  all.  That  Is  to  say, 
if  plalntUTs  assignor  was  not  willing  to  ac- 
cept such  payment  in  full  satisfaction  of 
its  claim  In  keeping  with  the  settlement  made 
by  Crowley  It  should,  within  a  reasonable 
time,  have  repudiated  such  settlement  and 
returned  the  money  paid  thereunder.  Looby 
V.  West  Troy,  24  Hun  (N.  Y.)  7&  FalUng  In 
this,  tbe  acceptance  and  retention  of  the  pay- 
ment in  question  was,  under  all  the  circum- 
stances of  the  transaction,  tantamount  to  an 
express  ratification  of  the  compromise  made 
by  Crowley,  and  operated  to  estop  plaintiff's 
assignor  from  denying  the  authority  of  Crow- 
ley to  execute  such  agreement  Code  Civ. 
Proc.  §  1962,  subd.  2;  Civ.  Code,  §$  1589, 
3519 ;  Orlbble  v.  Columbus  Brewing  Co.,  100 
Cal.  67,  34  Pac  527;  Crelghton  v.  Gregory, 
142  CaL  35,  75  Pac  669;  Dover  v.  Pittsburg 
(Ml  Co.,  143  Cal.  501,  77  Pac  405 ;  Ck)ude  v. 
Dreisam  O.  M.  Co.,  3  CaL  App.  583,  86  Pac 
825. 

Incidental  to  the  discussion  of  the  sufil- 
dency  of  the  evidence  generally  to  support 
the  findiugtj,  the  claim  is  made  that  the  evi- 
dence called  for  and  required  a  finding  to  the 
effect  that  the  work  and  labor  of  straighten- 
ing the  steel  which  was  removed  from  the 
lot  were  necessarily  Included  in  the  work 
called  for  by  the  contract.  The  finding  In 
question  la  Important  only  in  so  far  as  it  re- 
lates to  the  further  finding  that  the  claim 
of  plaintiff's  assignor  was  in  dispute  prior  to 
the  execution  of  the  agreement  of  accord  and 
satisfaction.  The  result  of  the  action  would 
not,  however,  have  been  altered  even  if  the 
fact  Involved  in  the  finding  l;i  question  had 
been  found  in  favor  of  plaintiff.  The  trial 
court  nevertheless  would  have  been  Justified 
in  finding,  as  it  did,  that  tbe  claim  of  plain- 
tUFs  assignor  was  in  fact  disputed,  and  ob- 
viously therefore  the  Judgment  would  be 
sufficiently  supported  If  it  were  rested  sole- 
ly upon  the  findings  of  a  pre-existing  dispute 
and  an  executed  agreement  of  accord  and 
satisfaction. 


Bat  aside  from  this,  the  evidence  addnced 
upon  this  phase  of  tlie  case  preponderates 
in  favor  of  the  finding  as  made;  and,  eroi 
if  this  wan  not  so,  such  evidence  is  in  sub- 
stantial conflict,  and  consequently  its  snffi- 
clency  to  support  the  finding  referred  to  can- 
not be  reviewed  by  this  court 

[S]  Finally  it  is  insisted  that  tbe  evidence 
does  not  support  the  finding  upon  the  lasne 
of  accord  and  satisfaction,  and  that  sudi 
finding  In  turn  does  not  support  the  Judg- 
ment, because  It  was  not  shown  in  evidence 
nor  found  as  a  fact  that  the  agreement  to 
accept  less  than  the  sum  originally  claimed 
to  be  due  was  in  writing. 

In  support  of  this  contention  we  are  dted 
to  section  1524  of  the  Civil  Code,  which  pro- 
vides that  "part  performance  of  an  obliga- 
tion, either  before  or  after  breach  thereof, 
when  expressly  accepted  by  the  creditor  in 
writing  in  satisfaction,  or  rendered  in  pnrso- 
ance  of  an  agreement  in  writing  for  that 
purpose,  though  without  any  new  consldeia- 
tion,  extinguishes  the  obligation."  The  Code 
section  Just  quoted  is  evidently  but  a  modi- 
fication of  the  rule  of  the  early  cmnmon  law 
which  In  effect  provided  that  payment  of 
an  amount  less  than  that  due  upon  a  liqui- 
dated and  undisputed  debt  did  not  operate  as 
a  satisfaction,  even  though  accepted  as  such. 

The  reason  for  the  common-law  rule  rested 
largely,  if  not  entirely,  upon  the  theory  tbat 
an  agreement  to  accept  a  part  payment  In 
satisfaction  of  a  liquidated  and  undisputed 
debt  was  without  a  good  and  sufficient  con- 
sideration, and  therefore  was  but  a  mere 
nudum  pactum.  Accordingly,  it  was  ui)!- 
formly  held  that  such  an  agreement  could 
not  be  relied  upon  nor  pleaded  as  a  defense 
to  an  action  brought  for  the  recovery  of 
the  whole  of  an  Indebtedness  which  admitted- 
ly was  due  and  unpaid  at  the  time  the  part 
payment  was  made.  In  this  state,  however, 
a  written  instrument  was,  contemporaneously 
with  the  enactment  of  section  1524  of  tbe 
Civil  Code,  declared  by  section  1614  of  the 
same  Code  to  be  presumptive  evidence  of  the 
existence  of  a  consideration;  and  doubtless 
these  two  sections  when  read  and  conBtrued 
together  were  Intended  as  a  relaxation  of  the 
rigors  of  the  common  law.  However  that 
may  be,  it  is  certain  that  section  1524  of  the 
Civil  Code  has  reference  only  to  agreements 
of  release  and  satisfaction  made  in  cases 
where  the  obligation  is  neither  doubtful  nor 
disputed,  and  has  no  application  to  an  exe- 
cuted agreement  of  accord  and  satisfaction 
founded  upon  the  settlement  and  extinction 
of  a  disputed  debt  Simmons  v.  Hamilton, 
56  Cal.  493;  Rued  v.  Cooper.  119  CaL  463, 
51  Pac.  704;  Flanlngham  v.  Hogne,  69  IlL 
App.  315 ;  Reynolds  v.  Silvers,  17  N.  J.  Law, 
275 ;  Farmer's  Bank,  etc,  ▼.  Blairj  44  Barb. 
(N.  Y.)  641. 

[1-11]  Of  course  an  accord  without  satis- 
faction will  not  operate  to  bar  an  action  apon 
a  disputed  debt  (Simmons  v.  Oullaban,  75 
CaL  508,  17  Pac  643);    but  parol  evidence 


Digitized  by  LjOOQ  IC 


Gkl) 


B.  *  W.  XNOINKERIKO  CX>.  t.  BEAM 


629 


eren  tboiu9>  It  IbtoIt*  the  subject-matter  of 
an  executory  contract  which  io  itseU  would 
be  within  the  statute  of  frauds,  may  be  re- 
sorted to  for  the  purpose  of  proving  perform- 
ance in  satisfaction  of  the  accord.  1  Beach 
on  Modem  Law  of  Contracts,  i  43T.  And 
where  an  agreement  to  accept  in  full  pay- 
ment a  sum  lees  than  the  amount  in  dispute 
bas  been  shown  to  have  been  fully  executed 
by  the  payment  and  acceptance  of  the  lesser 
sum,  the  original  obligation  is  thereby  extin- 
guished. Holton  V.  Noble,  83  CaL  7,  28 
Pac.68. 

But  one  other  point  remains  to  be  con- 
ddeied,  and  that  involTes  the  claim  that  the 
lower  court  abused  its  discretion  In  permitr 
ting  the  defendants,  when  the  taking  of  evi- 
dence was  concluded,  to  amend  their  answer 
to  conform  to  the  proof  by  spedflcally  plead- 
ing the  existence  of  an  executed  agreement 
of  accord  and  satisfaction  as  a  defense  to 
the  action.  In  this  connection  It  Is  further 
contended  that  the  answer  as  amended  did 
not  state  facts  sufficient  to  constitute  such 
defense.  At  one  time,  in  this  state,  there  ex- 
isted a  confusion  if  not  a  conflict  of  an- 
tborlty  upon  the  question  as  to  whether  or 
not  the  defense  of  accord  and  satisfaction 
was  required  to  be  specially  pleaded. 

[11]  In  the  very  early  case  of  Oavln  v. 
Annan,  Lord  &  Co.,  2  CaL  494,  It  was  held 
tbat  the  defense  of  accord  and  satisfaction 
might  be  relied  upon  and  established  under 
a  mere  general  deniaL  To  the  same  effect 
was  the  decision  In  the  case  of  McLarren 
T.  Spalding,  2  CaL  610.  Shortly  thereafter, 
however,  it  was  held  in  the  case  of  Fitch  v. 
Brockmon,  2  Cal.  675,  that  it  was  error  to 
consider  the  defense  of  accord  and  satisfac- 
tion unless  specially  pleaded,  and  subsequent- 
ly the  rule  declared  in  the  earUer  cases  above 
referred  to  was  expressly  repudiated  in  the 
cases  of  Piercy  v.  Sabin,  10  CaL  22,  30,  70 
Am.  Dec.  682,  and  Ooles  v.  Soulsby,  21  CaL 
47,  where  it  was  heiA  that  the  defense  of  ac- 
cord and  satisfaction  Involved  new  matter 
whldi.  If  established,  would  avoid  the  ac- 
tion, and  therefore  should  be  specially  plead- 
ed. Later  this  was  declared  to  be  so  because 
under  our  practice  as  codified  a  general  de- 
nial pnta  In  issue  only  the  allegationBof  the 
complaint,  and  consequently  would'  not  suf- 
fice to  apprise  the  adverse  iwrty  of  the  new 
matter  which  he  would  be  required  to  en- 
counter and  overcome  at  the  triaL  Olazer 
T.  Cllft,  10  Cal.  303. 

The  role  enunciated  in  the  cases  of  Piercy 
V.  Sabin  asd  Coles  v.  Soulsby,  supra,  was  re- 
iterated In  the  later  case  of  Sweet  v.  Burdett, 
40  Cat  97.  True  it  is  tbat  Fomeroy,  in  his 
woric  on  Code  Remedies  (4th  Ed.  {  541),  con- 
tends with  strong  reason  that,  inasmuch  as 
the  defense  of  payment  is  permissible  under  a 
general  denial,  "similar  defenses  such  as  re- 
lease, accord  and  satlataction  and  the  like, 
cannot  wltb  oonststencT'  be  rejected";  but 
the  rule  declared  and  followed  in  the  series 


of  cases  commencing  with  Piercy  t.  Sabin, 
supra,  has  not  only  never  been  disputed  or 
departed  from,  but  it  has  been  dted  with 
approval  in  the  comparatively  recent  case  of 
Wilson  V.  CaL  R.  R.  Co.,  94  CaL  166,  29  Pac. 
861,  17  L.  R.  A.  685.  It  may  therefore  be 
said  with  certainty  that  the  settled  rule  of 
pleading  in  this  state  requires  an  agreement 
of  accord  and  satisfaction  to  be  specially 
pleaded  before  it  can  be  availed  of  as  a  de- 
fense. 

This  nile,  however,  we  take  It  is  subject 
to  the  exception  that  if  a  plaintiff,  as  a  part 
of  his  case,  proves  a  payment,  and  the  cir- 
cumstances under  which  it  was  made  tend 
to  show  an  accord  and  satisfaction,  the  de- 
fendant may  rely  upon  the  facts  thus  Shown 
as  constituting  an  accord  and  satisfaction 
though  not  pleaded  as  such  in  the  answer. 
Looby  T.  West  Troy,  supra. 

[IS]  Conceding,  as  we  must,  the  establish- 
ed rule  of  pleading  to  be  as  stated,  neverthe- 
less we  see  no  abuse  of  discretion  in  the  or- 
der of  the  lower  court  permitting  the  defend- 
ants to  amend  their  answer  in  the  particular 
stated.  Liberality  in  the  allowance  of  an 
amendment  to  a  pleading,  particularly  an 
amendment  to  an  answer  is  the  rule  rather 
than  the  exception;  and,  in  cases  where  such 
an  amendment  can  be  made  in  furtherance 
of  Justice  without  Jeopardizing  the  rights  of 
an  adverse  party.  It  should  be  freely  allowed. 

In  the  present  case  the  evidence  up  to  the 
time  of  the  interposition  of  the  amended  an- 
swer tended  strongly  to  show  the  existence 
of  an  executed  agreement  of  accord  and  sat- 
isfaction. This  being  so,  we  are  at  a  loss 
to  perceive  how  the  situation  of  the  plaintiff 
could  tiave  been  materially  altered  or  his 
rights  seriously  Impaired  by  permitting  the 
defense  of  accord  and  satisfaction  to  be  for- 
mally pleaded.  It  is  the  general  rule  tbat  a 
defendant  may  plead  as  many  defenses  as 
the  circumstances  of  the  transaction  in  suit 
will  permit  In  the  present  case  the  defense 
of  accord  and  satisfaction  might  have  been 
rightfully  Interposed  in  the  first  instance, 
and  therefore  the  amendment  complained  of 
could  not  and  did  not  have  the  effect  of 
rendering  the  situation  of  the  plaintiff  dif- 
ferent from  what  it  would  have  been  if  such 
defense  had  been  specifically  pleaded  in  lim- 
ine. 

[14]  The  amended  answer  of  the  defend- 
ants in  pleading  the  defense  of  accord  and 
satisfaction  alleged:  "That  on  and  prior  to 
the  11th  day  of  January,  1907,  said  I.  WU- 
lard  Beam  did  dispute  the  bill  theretofore 
rendered  by  the  said  B.  &  W.  Engineering 
Company,  and  did  protest  that  there  was  no 
other  or  greater  sum  due  upon  the  obligation 
sued  upon  in  plaintiff's  complaint  than  the 
sum  of  $1,000;  that  on  the  said  11th  day  of 
January,  1907,  the  said  I.  Wlilard  Beam  of- 
fered to  pay,  and  the  said  assignor  of  plain- 
tiff did  agree  to  accept,  Ijie  sum  of  $1,070  In 
full  settlement,  satisfaction,  and  extinction 
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of  the  said  obllgatloii  sned  npon  In  plalntUTs 
complaint;  that  therenpon,  pursuant  to  said 
agreement,  the  said  sum  of  $1,070  was  paid 
to  and  received  by  said  assignor  of  plaintiff, 
and  receipt  In  full  settlement  of  said  obliga- 
tion was  executed  by  said  assignor  of  plain- 
tiff; and  that  the  said  assignor  of  plaintiff 
received  the  said  sum  of  $1,070  so  paid  as 
aforesaid  In  extinction  of  said  obligation,  and 
in  settlement  and  satisfaction  of  the  bill  ren- 
dered therefor,  and  did  use  the  said  money 
in  the  business  of  the  said  plalntlfl." 

The  plaintiff  did  not  demur  nor  seek  time 
to  demur  to  the  answer  as  thus  amended; 
but  upon  this  appeal  and  for  the  first  time 
assails  the  sufficiency  of  the  facts  alleged 
therein  to  constitute  the  defense  of  accord 
and  satisfaction.  However,  with  or  without 
demurrer,  the  answer  as  amended  Is  invul- 
nerable. Upon  principle  the  defense  of  ac- 
cord and  satisfaction  at  the  very  best  re- 
quires nothing  more  to  be  pleaded  than  the 
payment  and  acceptance,  upon  a  mutual  agree- 
ment express  or  implied,  of  a  certain  sum  of 
money  or  other  thing  of  value  in  full  settle- 
ment and  satisfaction  of  a  pre-existing  and 
previously  disputed  obligation.  The  pleading 
assailed  in  the  present  case  more  than  meets 
these  requirements.  Indeed,  it  would  be  dif- 
ficult to  formulate  a  pleading  embodying  the 
essentials  of  a  good  accord  and  satisfaction 
with  greater  perspicuity  and  precision. 

The  Judgment  and  order  appealed  from 
are  affirmed. 


We    concur: 
ARDS,  J. 


KERRIGAN,     J.;      RICH- 


BINGHAM  COAL  &  LUMBER  CO.  t.  BLOM 

et  aL 

(Supreme  C!onrt  of  Utah.     Dec.  11,  1913.) 

1.  Appeal   and    Ebbob   (§  013*)— Pbesuup- 
TioNs— Pasties. 

Where,  when  an  action  was  commenced 
against  a  firm  to  foreclose  a  mechanics'  lien, 
one  of  the  partners  bad  parted  with  all  hla 
interest  in  the  real  estate  to  the  other  partner, 
who  had  since  died,  and  a  personal  judgment 
was  not  asked,  it  will  lie  presumed  that  such 
partner  was  made  a  defendant  as  a  surviving 
partner,  and  hence  it  cannot  be  claimed  by  the 
administratrix  of  the  deceased  that  the  sur- 
vivor was  not  a  party  as  surviving  partner, 
and  that  hence  the  firm,  the  real  defendant, 
was  not  in  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {g  3690-3692;  Dec.  Dig.  | 
913.*] 

2.  Pabtnebship   ({  200*)— Actions  against 
PiBM— Pasties. 

If,  in  an  action  against  a  copartnership, 
one  of  the  firm  is  duly  served  with  summons, 
he  is  in  court  both  as  a  surviving  partner,  if  he 
is  such,  and  an  individual. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §{  369-371 ;   Dec.  Dig.  |  200.*] 

8.  Afpsai,  and   Ebbob  (|  913*)  —  Fbebuvf- 
TiONS— Pasties— CAPAcrrr. 

In  an  action  against  a  copartnership  to 
enforce   a  mechanics    lien,  it  will  be  assumed 


that  a  surviving  imrtner  who  joined  in  a  general 
demurrer  did  so  as  surviving  partner;  that 
being  the  only  capacity  in  wlild  he  was  properly 
a  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3690-^692;  Dec.  Dig.  { 
913.*] 

4.  Pasties  d  71*)— DsTEBiaNATiON  or  Ca- 

PACITT. 

Whether  one  is  sued  as  an  individual  or 
copartner  or  otherwise  is  determined  from  the 
pleadings  and  not  from  the  summons  or  return 
of  service. 

[Ed.  Note.— For  other  cases,  see  Partiea,  Cent 
Dig.  §113;   Dec  Dig.  {  71.*] 

5.  Mechanics'  Libns  (|  291*)— ENFoscKiam 

-^UDOMXNT. 

Where,  in  an  action  to  foreclose  a  me- 
chanics' lien  against  a  firm  and  the  administra- 
trix of  a  deceased  partner,  all  claims  against 
other  assets  of  the  estate  are  specifically  waived, 
and  a  deficiency  judgment  was  not  allowed, 
a  judgment  requiring  the  property  to  be  sold 
and  the  proceeds  applied  to  the  payment  of  the 
lien  and  any  balance  paid  to  the  administratrix 
sufficiently  protected  the  rights  of  the  parties. 
[Ed.  Note.— For  other  cases,  see  Mechanics' 
JAena,  Cent  Dig.  {{  599-605,  607,  610;  Dec 
DigTj  291.*] 

Appeal  from  District  Court,  Salt  Lake 
County ;  Geo.  O.  Annstrong,  Judge.  , 

Action  by  the  Bingham  C<oal  dc  Lumber 
Company  against  Matt  Blom  and  anotlier, 
copartners  doing  business  as  Blom  &  Winter, 
and  Enjma  Winter,  administratrix  of  Axel 
Winter.^'deceased,  and  others.  From  a  Judg- 
ment for  plaintiff,  the  administratrix  appeals. 
Affirmed. 

Thomas  Kane,  of  Salt  Lake  Caty,  for  appel- 
lant W.  H.  Bramel,  of  Salt  Lake  City,  for 
respondent. 

FRICK,  J.  This  is  as  action  in  equity  to 
foreclose  a  mechanic's  lien  uiwn  property 
which,  when  the  lien  was  acquired,  was  own- 
ed by  a  copartnership.  The  complaint  is  in 
the  usual  form  in  such  actions,  and,  in  view 
that  it  is  not  assailed,  we  ordinarily  would 
not  set  forth  any  of  the  allegations,  but,  con- 
sidering the  character  of  the  errors  assigned 
by  appellant,  we  deem  it  necessary  to  at  least 
set  forth  some  of  the  material  allegations  of 
the  complaint  It  is  alleged  that  one  Matt 
Blom  and  one  Axel  Venter  were  copartners, 
doing  business  under  the  name  of  Blom  & 
Winter,  and  as  such  owned  the  real  estate 
involved  in  this  action;  tliat  at  the  request 
of  said  Blom  &  Winter  respondent  furnished 
material  for  the  construction  of  a  certain 
building  wUch  was  to  be  and  was  erected 
upon  the  real  estate  owned  as  aforesaid,  and 
which  material  was  of  the  value  of  $2,005.90, 
no  part  of  which  had  been  paid  except  the 
sum  of  $100,  and  that  respondent  had  com-t 
piled  with  all  of  the  provisions  of  our  stat- 
ute relating  to  mechanic's  liens,  and  had  thus 
acquired  a  mechanic's  lien  against  said  real 
estate  and  building  thereon ;  that,  after  said 
building  was  erected  as  aforesaid,  said  Matt 
Blom  and  wife  had  duly  conveyed  all  of  their 
right,  title,  and  interest  in  said  real  estate  to 


•For  otiior  cues  see  same  topic  and  section  NUHBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rop'rlsdazas 
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said  Axel  Winter;  that  after  said  conyeyance 
wu  made  said  Axel  Winter  died  Intestate, 
leaving  Burrlrlng  him  the  defendants,  Emma 
Winter,    hla    wife,    and    Sylvia,    Ebba,    and 
Jndeth  H.  Winter,  his  children,  aa  his  only 
heirs  at  law;  that,  subsequently  to  the  death 
of  said  Axel  Winter,  said  Emma  Winter  waa 
duly  appointed  administratrix  of  said  estate, 
and  she  as  such   administratrix  was  also 
made  a  party  defendant  to  this  action.     It 
was  .also  alleged  in  the  complaint  that  re- 
spondoit  waived  (as  it  might  do  under  our 
statute)  all  dalm  to  any  part  of  the  estate 
at  said  Axel  Winter  except  the  property  cov- 
eted by  said  mechanic's  lien  and  conveyed 
to  Um  as  aforesaid.     A  general  demurrer 
was  InteriMsed  to  the  complaint  as  follows: 
"Come  now  the  defendants  Matt  Blom  and 
Axel  Winter,  copartners,  doing  business  un- 
der the  firm  name  of  Blom  ft  Winter,  Emma 
Winter,  Judetb  H.  Winter,  a  minor,  Sylvia 
Winter  and  Ebba  Winter,  minors,  and  Emma 
Winter,  administratrix  of  the  estate  of  Axel 
Winter,  deceased,  and  demur  to  the  com- 
plaint on  ffle,  and  for  ground  of  demurrer 
allege  that  the  said  complaint  does  not  state 
(acts  Buffldent  to  constitute  a  cause  of  ac- 
tion."   The  d»nurrer  was  signed  by  the  at- 
torney, who  states  that  he  is  the  attorney  for 
all  of  the  deftodants  named  therein,  spedflc- 
ally  naming  them  again  after  signing  his 
name    The  record  also  shows  that  summons 
had  been  personally  served  upon  all  of  the 
defendants  named  in  said  demurrer  except 
Axel  Winter.    None  of  the  defendants  named 
In  the  demurrer  except  Emma  Winter,  as  ad- 
ministratrix of  said  estate,  made  any  further 
appearance  in  the  action,  and  she  appeared 
and  filed  an  answer  in  which  she,  upon  the 
ground  of  want  of  Information  and  belief, 
denied  all  of  the  allegations  of  the  complaint 
A  trial  was  had  to  the  court,  after  which 
It  made  findings  of  fact  covering  all  of  the 
matter  necessary  in  such   cases,  and  also 
found  the  facts  wUch  we  have  stated  herein. 
Including  the  further  fbct  that  all  of  the  de- 
fendants had  been  duly  served  with  sum- 
mons.    Upon  these  findings  conclusions  of 
law  were  also  made  directing  that  a  Judg- 
ment or  decree  be  entered  foreclosing  the 
mechanic's  lien  aforesaid,  and  that  the  prop- 
erty described  in  the  complaint  be  sold  and 
the  proceeds,  so  far  as  necessary,  applied 
to  the  payment  of  said  Uen,  and  the  balance, 
if  any,  paid  to  the  defendant  Emma  Winter, 
as  administratrix  of  said  estate.    Judgment 
or  decree  was  accordingly  entered  in  which 
reqtondent's  rights  were  expressly  limited  to 
the   property   described   in    the    complaint 
Emma  Winter,  as  administratrix  of  the  es- 
tate aforesaid,  alone  appeals. 

The  principal  error  assigned,  as  we  under- 
stand appeUant's  counsel,  may  be  stated  thus: 
That  the  court  erred  in  entering  Judgment  as 
it  did  because  the  debt  if  any  existed,  was 
contracted  by,  and  therefore  was  the  debt  of, 
the  oopartn»8hlp  of  Blom  Se  Winter;  that 


when  Winter  died  said  partnership  was  dis- 
solved, and  Matt  Blom  thereafter,  as  sur- 
viving partner,  could  aJone  represent  the  co- 
partnership, and  that  he  never  was  made  a 
party  to  this  action  as  such  snrviTing  part- 
ner; hence  the  real  debtor  never  was  in 
court  and,  not  tiaving  been  in  court  it  was 
error  to  enter  a  Judgment  foreclosing  the  me- 
chanic's lien. 

It  should  be  remembered  that  it  is  Emma 
Winter,  as  the  administratrix  of  the  estate 
of  Axel  Winter,  who  raises  the  objection; 
she  being  the  representative  of  one  of  the 
copartners  of  Blom  ft  Winter  and  of  the  one 
who  succeeded  to  the  property  in  question 
during  his  lifetime.  Blom  Is  not  here  in- 
sisting that  he  was  not  in  court  as  the  sur- 
viving partner  of  the  copartnership  of  Blom 
ft  Winter. 

[1]  But  suppose  he  did  make  such  an  ob- 
jection, could  it  avail  him  anything?  We 
think  not  As  we  have  pointed  out,  Blom  had 
parted  with  aU  of  his  Interest  in  the  subject 
of  the  action,  namely,  the  real  estate  on 
which  the  mechanic's  lien  was  sought  to  be 
foreclosed  before  the  action  was  commenced, 
and  must  be  presumed  to  have  received  pay- 
ment for  such  interest  Again,  in  the  com- 
plaint no  personal  Judgment  was  asked  as 
against  any  one,  not  even  Matt  Blom.  The 
only  reason,  therefore,  that  existed  for  mak- 
ing Matt  Blom  a  party  to  the  action  was  be- 
cause he  was  the  surviving  partner  of  the 
copartnership  of  Blom  ft  Winter,  which  had 
contracted  the  debt  to  secure  which  the  me- 
chanic's lien  was  claimed.  Beyond  this  he 
had  no  more  interest  in  the  action  than,  so 
far  as  appears,  has  appellant's  counsel,  and 
hence  would  not  have  been  a  proper  party 
but  for  the  reason  suggested.  It  must  be 
assumed,  therefore,  that  Matt  Blom  was  made 
a  party  because  he  was  the  surviving  part- 
ner of  the  copartnership  of  Blom  ft  Winter. 
It  is  urged  upon  us,  however,  that  in  order 
to  make  Blom  a  party  to  the  action  as  such 
surviving  partner,  it  was  necessary  to  state 
in  the  summons  that  he  was  a  pari?  in  that 
capacity.  We  have  already  pointed  out  that, 
under  the  undisputed  facts  of  this  case,  he 
could  not  properly  be  made  a  party  except  as 
the  surviving  partner  of  the  copartnership 
aforesaid. 

[2]  But  apart  from  all  this  we  are  of  the 
opinion  that  when  a  copartnership  is  sued, 
and  one  of  the  members  thereof  is  duly  serv- 
ed with  summons,  he  is  in  court  for  every 
purpose  (that  is,  he  is  in  court  as  a  partner 
and  as  an  individual);  and  in  case  he  hap- 
pens to  be  the  surviving  partner,  and  all  of 
the  facts  are  made  to  appear  in  the  com- 
plaint as  in  this  case,  he  is  also  in  court  as 
such  surviving  partner.  This  is  not  a  case 
where  it  is  sought  to  bind  one  partner  by  mere- 
ly serving  process  upon  another  partner,  nor  is 
it  one  where  a  person  is  sued  as  an  individu- 
al when  he  is  liable  only  In  a  representative 
capacity,  but  It  is  a  case  where  a  partner  has 
appeared  in  court  personally. 
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[>}  Moreover,  In  fling  the  general  demur- 
rer  it  must  be  assumed  that  Matt  Blom  Join- 
ed In  it  as  the  surviving  partner,  since  that 
was  the  only  capacity  In  which  he  had,  or 
could  have,  any  legal  connection  with  the 
case  whatever. 

[4]  Whether  a  person  is  sued  as  an  in- 
dividual or  otherwise  must  be  determined 
from  the  pleadings  and  not  from  the  sum- 
mons or  the  return  of  service.  It  clearly 
appears  in  this  case  that  nothing  was  claim- 
ed against  Matt  Blom  as  an  individual.  We 
are  of  the  opinion  that,  under  the  undisputed 
facts  and  circumstances.  Matt  Blom  was  in 
court  as  the  surviving  partner  of  the  copart- 
nership of  Blom  &  Winter.  The  contention 
made  by  appellant's  counsel,  therefore,  that 
the  debtor  which  contracted  the  debt  on 
which  this  action  was  based  never  was  in 
court  is  not  tenable. 

[S]  There  Is  also  some  objection  made  that 
the  Judgment  Is  not  in  the  proper  form.  It 
may  be  that  the  Judgment  Is  somewhat  ir- 
regular in  form ;  but  Inasmuch  as  all  claims 
against  the  other  assets  of  the  Winter  es- 
tate are  specifically  waived,  and  a  deficiency 
Judgment  Is  disallowed,  the  Judgment  is  quite 
snflSdent  as  it  Is,  and  no  one  could  be  either 
benefited  or  hurt  if  the  language  were  chang- 
ed In  conformity  with  counsel's  suggestion. 

We  can  discover  no  reversible  error  in  this 
record,  and  the  Judgment  Is  therefore  affirm- 
ed, with  costs.     ^ 

McOARTY,  a  J.,  concurs. 

STRAUP,  J.  I  amcur.  Appellant's  real 
complaint  relates  to  defect  or  nonjoinder  of 
parties.  Such  matters  are  not  raised  by  a 
general  demurrer  and  are  not  reviewable 
thereunder. 


STATE  v.    JOHNSON. 
(Supreme  Court  of  Utah.    Dec  16,  1913.) 

1.  Sonovr  (t  !•)— Common  Law. 

Under  Comp.  Laws  1907,  {  2488,  providing 
that  the  common  law  of  EJogiand,  except  in  so 
far  as  it  is  repugnant  to  the  federal  Gonstitu- 
tion  and  the  state  Constitution  and  statutes, 
shall  be  the  rule  of  decision,  the  definition  of 
the  infamous  crime  against  nature  with  man 
or  beast  denounced  by  section  4228  must  be 
sought  in  the  common  law,  not  being  defined  by 
statute. 

[Ed.  Note.— For  other  cases,  see  Sodomy,  Gent 
Dig.  §§  1,  2;  Dec  Dig.  §  1.*] 

2.  Sodomy   (§   !•)— Offense— What   Consti- 
tutes—"Cbime  Against  Natubk." 

At  common  law  the  term  "sodomy"  was 
equivalent  to  the  term  infamous  crime  against 
nature;  hence,  as  sodomy  could  be  accomplish- 
ed only  by  copulation  in  anum,  the  infamous 
crime  against  nature  denounced  by  Comp.  Laws 
1907,  §  4228,  but  not  defined,  does  not  include, 
copulation  by  one  male  person  in  the  mouth  of 
another,  the  definition  being  dependent  on  the 
common  law  (citing  Words  and  Phrases,  vol.  2, 
p.  1740;  voL  7,  p.  6539). 

[Ed.    Note. — ^For    other   cases,    see    Sodomy, 
Cent.  Dig.  K  1,  2;    Dec.  Dig.  |  1.*] 


S.  CoNSTITnTIONAI.    LAW     (f    70*)— Pbovihci 
OF   JUniCIABT. 

In  view  of  Const  art  6,  i  1,  Beparating 
the  powers  of  government  and  prohibiting  each 
department  from  exercising  the  functions  of  the 
others,  the  Supreme  Court  cannot  declare  anj 
conduct  a  crime,  no  matter  how  morally  repre- 
hensible it  may  be,  where  it  Is  not  so  declared 
by  the  Legislature. 

[Ed.  Note. — ^For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  §f  129-1^,  137;  Dec.  Dig. 
S  70.*] 

Appeal  from  District  Court,  Beaver  Caaa- 
ty;    Joshua  Greenwood,  Judge. 

Andrew  O.  Johnson  was  convicted  of  the 
infamous  crime  against  nature,  and  he  ap- 
peals.   Reversed. 

.L.  A.  Miner,  of  Salt  Lake  City,  for  appel- 
lant A.  R.  Barnes,  Atty.  Gen.,  and  G.  A 
Iverson  and  B.  V.  Hlggins,  Asst  Attys.  Gen., 
for  the  State. 

MoCARTY,  C.  J.  The  defendant,  a  negro, 
was  convicted  In  the  district  court  of  Beaver 
county,  Utah,  of  the  Infamous  crime  against 
natnre.  He  was  prosecuted  under  Comp. 
Laws  1907,  {  4228,  which  provides  that  "^very 
person  who  Is  guilty  of  the  infamous  crime 
against  nature  committed  with  mankind  or 
with  any  animal.  Is  punishable  by  Imprison- 
ment in  the  state  prison  not  less  than  three 
years  nor  more  than  twenty  years."  It  is  al- 
leged In  the  information  that  the  defendant 
committed  the  act  therein  charged  with  his 
month.  He  demurred  to  the  information  on 
the  ground  that  "It  does  not  state  facts  suffi- 
cient to  constitute  a  public  ofTense,"  and  aft 
er  conviction  moved  the  court  for  a  new  trial. 
One  of  the  grounds  alleged  in  the  motion 
was  that  the  verdict  is  "contrary  to  law." 
The  acts  charged  in  the  information  consti- 
tute an  unlawful  assault,  but  the  court  did 
not  submit  that  to  the  Jury,  nor  was  it  re- 
quested to  do  80.  The  only  issue  submitted 
to  them  relates  to  the  direct  acta  charged. 
The  only  important  question  presented  by 
the  appeal  and  necessary  to  be  considered 
is  whether  or  not  the  Infamous  crime  against 
nature  can  be  committed  by  one  male  person 
upon  another  with  the  mouth. 

[1]  The  statutes  of  this  state  do  not  des- 
ignate or  mention  any  particular  act  or  acts 
constituting  the  crime;  therefore.  In  deter- 
mining whether  or  not  the  acts  charged  con- 
stituted a  crime,  we,  under  Comp.  IJaws 
1907,  i  2488,  must  look  to  and  be  governed 
by  the  common-law  definition.  That  section 
provides  that  "the  common  law  of  England, 
so  far  as  It  is  not  repugnant  to,  or  In  con- 
flict with  the  Constitution  of  the  United 
States,  or  the  Constitution  and  laws  of  this 
state  shall  be  the  rule  of  deoMon  in  all  of 
the  courts  of  this  state."     (Italics  ours.) 

[2]  At  common  law  "sodomy"  and  the  term 
"infamous  crime  against  natnre"  meant  the 
same  thing  and  were  used  Interchangeably. 
In  4  Blackstone's  Oommentarles,  215,  the 
author  refers  to  and  characterizes  sodomy  as 
the  infamous  crime  against  nature.    Nor  Is 
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tbere  »ity  distinction  made  as  to  the  meaning 
of  these  terms  by  the  more  modem  writers 
on  criminal  law.  In  2  McGlain's  Criminal 
Law,  11S3,  it  Is  said:  "This  offense  is  soffl- 
dently  described  by  calling  It,  with  Black- 
stone,  the  Clime  against  nature,  committed 
either  with  a  human  being  or  a  beast" 
In  1  Wharton's  Criminal  Law  (Uth  Ed.) 
I  753,  the  crime  Is  defined  as  follows:  "Sod- 
omy is  the  'crime  against  nature'  or  the  1n- 
fiimons  crime  against  nature' ;  these  phrases 
being  used  as  synonymous  with  the  word 
'sodomy*  in  all  Its  various  branches  or  des- 
ignations." 25  A.  &  B.  Ency.  L.  (2d  Ed.) 
1144;  Black's  Law  Diet  209;  Anderson's 
Law  Diet  868.  See,  also,  2  Words  and 
Phrases,  1740,  and  7  Words  and  Phrases, 
6539. 

The  courts  of  last  resort  of  practically  all 
of  the  Jurisdictions  of  this  country  In  which 
tbls  question  has  arisen,  and  where  the  stat- 
Qtes  as  in  this  state,  fall  to  define  the  crime 
of  sodomy  other  than  as  "the  in&mous  crime 
against  nature  committed  with  mankind  or 
any  animal,"  or  "with  mankind  or  beast," 
seem  to  accept  and  apply  the  common-law 
definition  In  determining  whether  the  partic- 
ular acts  charged  in  an  indictment  or  In- 
formation do  or  do  not  constitute  the  crime. 
We  deem  it  unnecessary  to  cite  and  review 
all  these  decisions.  Attention,  however.  Is 
invited  to  25  A  ft  E.  Ency.  L.  (2d  Ed.)  1145, 
and  the  numerous  cases  cited  in  the  footnotes 
to  the  text  In  which  the  crime  la  all  of  Its 
phases  is  discussed. 

This  brings  us  to  the  question  of  whether 
or  not  the  acts  charged  la  the  information, 
tested  by  the  common-law  definition  of  the 
Infamous  crime  against  nature,  constitute 
a  violation  of  the  penal  statute  under  consid- 
eration. In  1  Wharton's  Criminal  Law  (11th 
Ed.)  I  754.  it  is  said:  "Sodomy  proper  Is  the 
carnal  copulation  of  human  beings  in  other 
than  the  natural  manner;  that  is,  'against 
nature'  and  per  anum."  This,  says  the  au- 
thor. Is  the  common-law  definition;  and, 
while  he  says  this  definition  has  been  much 
modified  "under  the  present  doctrine,"  it 
will  be  noticed,  by  pursuing  his  discussion  of 
the  subject,  that  the  modification  la  largely, 
If  not  solely,  due  to  the  broadening  of  the 
term  by  legislative  enactments  rather  than 
by  Judicial  construction.  In  section  767  of 
the  same  volume  the  author  says:  "Statutes 
have  been  passed  in  the  majority  of  the 
states  defining  and  punishing  the  crime  of 
sodomy  In  aU  its  branches.  •  *  •  Many 
of  these  statutes  designate  the  offense  as  'the 
crime  against  nature,'  or  the  'detestable  and 
abominable  crime  against  nature,'  'the  infa- 
mous crime  against  nature,'  and  the  like, 
including  thereunder  all  such  acts,  whether 
with  man  or  beast  Some  of  these  statutes 
provide  for  the  punishment  without  any  at- 
tempt at  a  definition  of  the  crime,  in  which 
case,  In  all  states  In  which  the  common  law 
originally  prevailed  or  has  been  adopted  by 
statute,    the  common-law   definition  of  the 


crime  will  prevaU."  In  8  Buaaell  on  Crimea, 
249,  It  Is  said:  "The  offense  consists  in  a 
carnal  knowledge  committed  against  the  or- 
der of  nature  by  man  with  man;  or  in  the 
same  unnatural  manner  with  woman;  or  by 
man  or  woman  In  any  manner  with  beast." 
Again,  on  page  260,  the  author  says:  "To 
constitute  this  offense,  the  act  must  be  in 
that  part  where  sodomy  is  usually  commit- 
ted. The  act  in  a  child's  mouth  does  not 
constitute  the  offense."  In  2  Bishop's  Crim- 
inal Law  (7th  Ed.)  {  1181,  the  crime  is  de- 
fined as  follows:  "Sodomy  is  a  carnal  copu- 
lation, by  human  beings,  with  each  other 
against  nature,  or  with  a  beast"  Again,  In 
section  1184  of  the  same  volume,  he  says:  "A 
penetration  of  the  mouth  is  not  sodomy." 
In  2  HcGlain's  Criminal  Law,  {  1153,  the  au- 
thor, In  defining  the  manner  in  which  the 
crime  may  be  committed,  uses  the  same 
phraseology  as  that  used  by  Mr.  RusseQ.  It 
clearly  appears  from  the  foregoing  authorities 
that  under  the  common-law  definition  of  the 
offense  and  where,  as  in  this  state,  the  defi- 
nition has  not  beien  broadened  or  enlarged 
by  statute,  the  acts  charged  in  the  informa- 
tion do  not  constitute  a  penal  offense.  Our 
conclusion  is  supported  by  the  following  cases: 
Commonwealth  v.  Polndexter,  133  Ky.  720, 
118  S.  W.  943;  People  v.  Williams,  58  Cal. 
397 ;  Prlndle  v.  State,  31  Tex.  Cr.  B.  651,  21 
S.  W.  360,  37  Am.  St  Rep.  833;  Lewis  v. 
State,  36  Tex.  Cr.  R.  37,  35  S.  W.  372,  61 
Am.  St.  Hep.  831 ;  Harvey  v.  State,  65  Tex.  Cr. 
R.  189,  115  S.  W.  1193 ;  Klnnan  v.  State,  86 
Neb.  234,  125  N.  W.  584,  27  L.  B-  A  (N.  S.) 
47a  The  last  is  cited  In  21  Ann.  Cas.  335. 
We  there  invite  attention  to  an  extended  note 
In  which  the  annotator  dtes  and  reviews  the 
leading  cases  on  the  subject  both  In  this  coun- 
try and  in  England. 

Counsel  for  the  state  rely  upon  the  fol- 
lowing cases:  Mleans  v.  State,  125  Wis.  650, 
104  N.  W.  816;  Honselman  v.  People,  168 
111.  172,  48  N.  B.  304 ;  State  v.  Whltemarsh. 
26  S.  D.  428.  128  N.  W.  680 ;  State  v.  Start, 
132  Pat  612;  Herring  v.  State,  118  Ga. 
708,  46  S.  E.  876.  In  Means  v.  State  the 
Wisconsin  court  held  that  an  act  similar  to 
the  acts  charged  in  this  case  was  a  violation 
of  section  4501  of  the  statutes  of  that  state. 
But  that  statute  provides  that  the  "crime 
may  be  committed  by  the  penetration  of  the 
mouth,"  etc.  Because  of  that  dissimilarity  of 
the  statute  we  think  the  case  is  not  applicable. 
The  Illinois  statute  provides  that  every  per- 
son "convicted  of  the  crime  of  •  •  •  sod- 
omy or  other  crime  against  nature  •  •  • 
shall  be  deemed,"  etc.  In  Honselman  v.  People 
that  court  held,  and  we  think  correctly,  that 
"while  the  crime  against  nature  and  sodomy 
have  often  been  used  as  synonymous  terms," 
the  Criminal  Code  of  that  state,  defining  In- 
famous crimes,  "plainly  shows  that  the  Legis- 
lature Included  In  the  crime  against  nature 
other  forms  of  the  offense  than  sodomy  or 
buggery."  The  phrase  "other  crime  against 
nature,"  associated  as  it  is  with  the  word 
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"sodomy"  by  the  dlajnnettye,  Is  broad  and 
comprehensive  In  Its  meaning  and  might  well 
Include  any  act  of  copulation  that  is  con- 
trary to  or  against  the  order  of  nature.  That 
decision,  therefore,  is  also  not  in  point  The 
Georgia  statute  provides  that  "sodomy  Is  the 
carnal  knowledge  and  connection  against 
the  order  of  nature,"  etc.  In  the  case  of 
Herring  v.  State,  supra,  the  Georgia  court, 
construing  the  statute,  said:  "It  will  be  notr 
ed  that  this  definition  contains  no  limita- 
tion as  to  the  organ  with  which  such  un- 
natural connection  may  be  made."  The 
statute,  as  thus  construed,  and  we  are  not 
pr^wred  to  say  that  the  construction  Is  an 
unreasonable  one,  includes  acts  of  unnatural 
copulation  not  Included  in  the  common-law 
definition  of  sodomy  or  the  Infamous  crime 
against  nature.  The  Georgia  case,  therefore, 
is  of  no  assistance  to  us  in  this  case.  The 
Oregon  statute  defining  sodomy  Is  much 
broader  than  ours.  Section  1939  of  the  Crim- 
inal Code  of  that  state  provides  that,  "If 
any  person  shall  commit  sodomy  or  the  crime 
against  nature  either  with  mankind  or  beast, 
such  person,  upon  conviction  thereof,  shall 
be  punished,"  etc.  Section  1405,  that  "proof 
of  actual  penetration  into  the  body  is  suffi- 
cient to  sustain  an  Indictment  for  •  •  * 
the  crime  against  nature."  In  the  case  of 
State  v.  Start,  where  It  was  alleged  that  the 
crime  was  committed  in  the  same  manner 
as  is  alleged  in  the  case  at  bar,  the  Supreme 
Court  of  Oregon,  in  that  case,  construing  the 
foregoing  statute,  said:  "No  particular  open- 
ing of  the  body  Into  which  penetration  can 
be  made  Is  specified  In  this  section  (1405). 
It  follows  that  the  actual  penetration  of  the 
virile  member  Into  any  orifice  of  the  human 
body  except  the  vaginal  opening  of  the  fe- 
male Is  sufficient  for  the  establishment  of 
the  crime  In  question."  That  such  is  a  rea- 
sonable construction  of  the  Oregon  statute 
is  too  plain  to  admit  of  serious  discussion; 
hence  this  case,  like  the  three  preceding  It, 
Is  no  authority  either  for  or  against  our 
conclusion.  The  South  Dakota  statute  de- 
fining sodomy  is  substantially  the  same  as 
our  own.  In  the  South  Dakota  case  (State 
V,  Whltemarsh),  where  the  acts  charged  were 
of  the  same  character  as  charged  In  the  case 
at  bar.  It  was  held  that  the  acts  constituted 
in  the  language  of  the  statute,  "the  detest- 
able and  abominable  crime  .against  nature," 
but  it  is  said  In  the  opinion  that  "it  must 
be  conceded  that  under  the  common  law 
sodomy  could  not  be  committed  by  means  of 
the  mouth."  The  court  further  says:  "Cer- 
tainly this  unusual  act  la  many  times  more 
'detestable  and  abominable'  than  that  made 
criminal  at  common  law.  As  was  well  said 
by  the  court  in  State  v.  Vlcknalr,  52  La. 
Ann.  1921,  28  South.  273:  'But  why.  In  the 
common-law  courts,  the  use  of  the  mouth 
should  not  have  been  considered  as  much 
against  nature  as  though  the  act  were  com- 
mitted per  anum  is  Incomprehensible.'  "  We 
thus  have  copied  somewhat  copiously  from 


the  South  Dakota  case  because  we  think 
it  Is  the  only  case  cited  whldi  In  any  degree 
holds  contrary  to  our  conclusion ;  and  while 
It  Is  held  in  that  case  that  under  the  Sontb 
Dakota  statute,  which  Is  substantially  the 
same  as  ours,  the  acts  charged  In  the  infor- 
mation constitute  the  crime  In  question,  tliat 
court,  nevertheless,  concedes  that  such  acts 
do  not  amount  to  sodomy  as  defined  by 
the  common  law.  When  It  Is  shown,  as  we 
have,  that,  under  the  statutes  of  this  state, 
we,  in  determining  whether  the  acts  charged 
constitute  the  "Infamous  crime  against  na- 
ture," must  resort  to  and  be  governed  by 
the  common-law  definition,  the  decision,  to 
some  extent.  Is  an  authority  supporting  onr 
conclusion.  The  Louisiana  case  cited  by  the 
South  Dakota  court  can  have  but  little.  If 
any,  bearing  upon  the  question  here  under 
consideration  for  the  reason  that  the  Lonlsi- 
ana  statute  provides  that  any  one  convicted 
of  the  crime  against  nature  "committed 
with  mankind  or  beast,  with  the  sexnal  or- 
gans, or  with  the  mouth.  Is  punishable,"  etc: 
The  Oregon  Supreme  Court  in  State  v.  Start, 
supra;  observes  that  "it  is  an  offense  against 
nature.  There  can  be  no  difference  In  reason 
whether  such  an  unnatural  coition  takes 
place  in  the  mouth  or  in  the  fundament 
•  •  •  The  moral  fiithlness  and  Iniquity 
against  which  the  statute  is  aimed  is  tbe 
same  In  both  cases.  Each  la  rightfully  in- 
cluded In  the  true  scope  and  meaning  of 
the  common-law  definition  quoted  from  Hav- 
klns."  In  State  v.  Whltemarsh  the  same 
thought  Is  expressed  In  language  somewhat 
different  but^no  less  emphatic  Hence  conn- 
sel  for  the  state.  In  their  brief,  strenooosly 
Insist  that  these  expressions  furnish  a 
"rational  and  enlightened  solution  of  the 
question  Involved,  whether  the  common-law 
definition  of  sodomy  or  the  crime  against  na- 
ture is  resorted  to  or  not  We  do  not  think 
so. 

[31  While  we,  from  the  standpoint  of  dec»i- 
cy  and  morals,  fully  concur  in  all  that  these 
and  other  courts  have  said  regarding  the 
loathsome  and  revolting  character  and  eno^ 
mlty  of  the  act  charged,  yet  we  cannot,  in 
the  absence  of  legislative  enactment  making 
such  acts  criminal  and  punishable,  denounce 
and  punish  them  as  crimes.  To  do  so  would 
In  effect  be  Judicial  l^slatlon.  Kinnan 
V.  State,  supra.  This  view  is  well  expressed 
In  Davis  v.  Brown,  27  Ohio  St  326,  In  an 
action  for  slander  where  general  damages 
only  were  sought  to  be  recovered.  That 
court  says:  "The  words  alleged  to  have  been 
spoken  charged  the  plaintiff,  a  young  man, 
with  what  Is  known  In  the  text-books  as  the 
crime  against  nature.  This  Is  not  made  an 
Indictable  offense  by  the  laws  of  Ohio."  In 
response  to  the  contention  that  the  words 
spoken  were  actionable  per  se  notwithstand- 
ing they  charged  plaintiff  with  an  act  whicb 
was  not  an  indictable,  offense  In  that  state, 
the  court  in  referring  to  Jurisdictions  where 
sodomy  Is  an  Indictable  offense,  further  said: 
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"Whererer  audi  a  statnte  eziats,  the  cbarge 
to  acttonable;  but,  in  the  abeenoe  of  legis- 
lation on  the  subject,  it  would  savor  of  Judi- 
cial legislation  to  make  any  further  innova- 
tl«D  on  the  rule."  The  court  also  observed: 
"In  view  of  the  injurious  consequences  of 
ggch  a  shoddng  charge,  we  confess  to  being 
gtrongly  tempted  to  make  one  further  in- 
noTation ;  but  looking  back  to  that  period  of 
dsnbt  and  uncertainty  to  which  we  have  re- 
ferred, and  remembering  that  it  is  of  more  im- 
portance to  have  a  rule,  well  understood 
and  easilr  defined,  of  practical  application, 
and  sufficiently  comprehensive  to  meet  the 
ordinary  demands  of  Justice,  than  to  have 
one  varying  with  the  changing  views  of  the 
judges  or  variable)  standards  of  moral  con- 
dnct  in  different  communities,  or  at  dif- 
ferent periods,  we  are  unwilling  to  make 
any  farther  innovation,  but  prefer  to  remit 
the  matter  to  the  only  proper  tribunal — ^the 
lawmaking  power  of  the  state."  This  princi- 
ple la  also  embedded  In  our  Constitution. 
Section  1  of  article  5  of  tlie  Constitution  of 
tbia  state  provides  that  "the  powers  of  the 
government  of  the  state  of  Utah  shall  be  di- 
vided Into  tliree  distinct  departments,  the 
legislative,  the  executive,  and  the  Judicial; 
and  no  person  charged  with  the  exercise  of 
the  powers  proi>erly  belonging  to  one  of  these 
departments,  shall  exercise  any  functions  ap- 
pertaining to  either  of  the  others,  except 
in  the  cases  herein  expressly  directed  or 
permitted."  There  is  no  provision  of  the 
Constitntlon  tiiat  either  expressly  or  other- 
wise directs  or  permits  the  courts  of  this 
state  to  denounce  and  punish  as  crimes  acts 
and  omissions  not  made  punishable  by  stat- 
ute;  hence  to  do  what  we  are  urged  would 
be  in  violation  of  both  the  letter  and  the 
spirit  of  tlie  Constitution. 

It  is  to  be  regretted  that  there  la  no  stat- 
ute in  this  state  making  the  acts  charged  in 
the  information  punishable  as  a  crime.  The 
Legislature  can,  and  no  doubt  will,  when  its 
attention  is  called  to  the  matter,  denounce 
them  as  crimes  and  prescribe  proper  penal- 
ties. 

For  the  reasons  herein  stated,  the  Judgment 
is  reversed. 

STRAUP  and  rBICK,  JX,  concur. 


JENSEN  v.   DAVIS  AND   WEBER  COUN- 
TIES CANAIi  CO. 
(Sopreme  Court  of  Utah.     Dec.  16,  1913.) 

1  Watxis  and  Watsb  Coubsks   (I  262*)— 

Ibbioatioh  CANAI/— Leakaob. 
Comp.  Laws  1807,  |  128Sx29,  requiring  the 
owner  of  any  canal,  etc,  to  maintain  the  same 
in  repair  so  as  to  prevent  waste  of  water  or 
damage  to  the  property  of  others,  requires 
the  owners  of  an  irrigation  canal  to  exercise 
prdinaiy  care  to  prevent  injury  to  adjoining 
land. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
>^ter  Courses,  Cent.  Dig.  i  323 ;    Dec.  Dig.  | 


2.  Watrs  and  Watkb  Coubsbs  Q  268*)— Ib- 
BiOATioR  Carai/— Action. 

In  an  action  for  injury  to  land  caused  by 
the  seepage  of  water  from  an  irrigation  canal, 
evidence  «eM  suflSdent  to  take  to  the  jury  the 
question  of  the  canal  owner's  negligence. 
_rEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  324;  Dec.  Dig.  i 
263.*] 

3.  Watxbs  and  Watxb  CoxTBacs  (i  263*>— 
WatEB  CODBSBS— iBBIOAnON  Canal—Inju- 
BiE»— Actions. 

Though,  in  an  action  for  Injury  to  land 
caused  by  seepage  of  water  from  an  irrigation 
canal,  evidence  that  after  the  Injury  defendant 
cemented  the  canal,  when  the  seepage  ceased, 
was  not  competent  to  prove  negligence,  it  was 
competent  to  rebut  defendant's  contentions 
that  the  water  canring  the  injury  did  not  seep 
from  the  canal,  and  that  If  it  did,  it  could  not 
have  been  avoided. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  i  324;  Dec.  Dig.  i 
263.*]  •   .        .  ••   . 

4.  Tbial  a  20S*>-OvFKB  or  Pboof— Evidkncb 

fob   PABTICUI.AB   PUBPOSB. 

If  defendant  desired  to  present  the  ques- 
tion as  to  the  admissibility  of  such  evidence  to 
prove  prior  negligence,  he  should  have  re- 
quested a  charge  confining  and  limiting  it  to 
the  purposes  for  which  it  was  sdmissibTe. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  627-641;   Dec.  Die.  t  256.«1 
6.  Apfbai.  and   Ebbob  ({  1052*)— Hakiii.kss 

Ebbob— Admission   or  Evidencb. 

Though,  in  an  action  for  injui^  to  land 
caused  by  leakage  from  an  irrigation  canal, 
the  measure  of  damages  was  the  diminution 
of  the  value  of  the  land,  it  was  not  prejudi- 
cial error  to  admit  evidence  of  injuries  to 
crops,  where  the  court  correctly  charged  the 
jury  upon  the  measure  of  damagea  in  accord- 
ance with  appellant's  request,  and  the  evidence 
was  admitted  only  to  show  the  extent  of  the 
injury,  and  the  amount  of  the  verdict  showed 
the  jury  were  not  misled. 

[¥id.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4171-4177;    Dec.  Dig.  i 

Appeal  from  District  Court,  Davis  County; 
J.  A.  Howell,  Judge. 

Action  by  Jacob  Jensen  against  the  Davis 
and  Weber  Counties  Canal  Company.  Judg- 
ment for  plalntifC,  and  defendant  appeals. 
Affirmed. 

Hancock  &  Barnes,  of  Salt  Lake  City,  tor 

appellant  John  B.  Bagley,  J.  D.  Murphy, 
and  Valentine  Qldeon,  all  of  Ogden,  for  re- 
spondent 

FBICE,  J.  [1,2]  This  was  an  action  to 
recover  damagea  alleged  to  have  been  caused 
by  seepage  or  percolation  from  an  irrigat- 
ing canal.  The  plaintiff,  respondent  here,  as 
a  cause  of  action,  after  stating  the  corporate 
capacity  of  the  defendant,  appellant  in  this 
court,  in  substance  alleged  that  at  the  time 
of  the  Injuries  complained  of  he  was  the 
owner  and  in  possession  of  certain  lands  In 
Davis  county,  Utah,  on  which  were  growing 
fruit  trees  and  alfalfa  grass;  that  the  ap- 
pellant for  many  years  prior  to  the  Injuries 
complained  of  had  owned  and  operated,  and 
then  owned  and  operated,  through  a  portion 
of  respondent's  land  a  certain  canal,  tlirough 


*P«r  other  eaaaa  see  sam*  topio  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Ker-No.  Series  ft  Rep'r  InAexei 
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which  It  conducted  large  quantities  of  water 
used  for  irrigation  and  other  purposes;  that 
in  the  fall  of  1910  and  the  winter  of  1911 
appellant  caused  said  canal  to  be  enlarged  by 
widening  and  deepening  the  same  at  the 
point  where  it  passes  through  respondent's 
land,  and  at  which  places  the  soil  is  sandy 
and  very  porous;  that  the  enlargement  of 
said  canal  was  negligently  done,  and  It  was 
thereafter  during  the  seasons  of  1911  and 
1912  negligently  maintained,  by  reason  of 
which  a  large  quantity  of  the  water  flowing 
in  said  canal  was  caused  and  permitted  to 
seep  and  percolate  through  the  porous  soU 
aforesaid,  and  to  be  and  remain  underneath 
and  near  the  surface  of  respondent's  orchard 
and  alfalfa  growing  on  the  land  aforesaid, 
causing  a  large  number  of  the  fruit  trees 
growing  in  said  orchard  and  a  part  of  said 
alfalfa  to  die,  all  of  which  Injured  and  dam- 
aged said  land  to  the  extent  of  $1,500,  for 
which  sum  he  demanded  judgment.  The  ap- 
pellant answered  the  complaint,  and  In  its 
answer,  after  admitting  its  corx)orate  capac- 
ity, ownership,  enlargement,  and  use  of  said 
'  canal  for  the  purposes  stated  by  respondent, 
in  effect,  denied  all  other  allegations  of  the 
complaint.  It  further  averred  that  the  en- 
largement of  said  canal  was  carefully  and 
prudently  done,  and  that  it  was  thereafter 
carefully  operated  and  maintained.  It  also 
interposed  the  plea  of  the  statute  of  limita- 
tloDS.  Respondent,  in  substance,  proved  that 
for  many  years  prior  to  1910,  appellant  had 
owned  and  used  said  canal  for  the  purpose 
of  carrying  water  through  it,  which  was  used 
for  irrigation  and  other  purposes;  tliat  for 
eight  years  immediately  preceding  1910  re- 
spondent had  an  orchard,  alfalfa,  and  other 
vegetation  growing  on  his  land  along  and 
near  said  canal;  that  during  all  of  said  years 
he  suffered  no  injury  from  seepage  or  per- 
colating water  to  his  trees  or  crops ;  that  in 
the  fall  of  1910  and  winter  of  1911,  appel- 
lant enlarged  said  canal  by  widening  it  about 
six  feet  and  deepening  it  to  some  extent,  and 
that  after  such  enlargement,  in  the  growing 
seasons  of  1911  and  1912,  large  quantities  of 
water  seeped  and  percolated  through  the  por- 
ous soil  that  was  exposed  by  the  ^ilarge- 
ment  of  said  canal,  a  large  portion  of  which 
water  seeped  and  percolated  underneath  and 
near  the  surface  of  respondent's  land,  on 
which  was  growing  a  large  number  of  bear- 
ing fruit  trees  and  some  alfalfa,  and  which 
water  remained  standing  in  large  quantities 
underneath  and  near  the  surface  of  said  soil, 
as  aforesaid,  and  caused  a  large  number  ft 
said  fmlt  trees  and  a  portion  of  said  alfalfa 
to  die ;  that  by  reason  of  the  facts  and  con- 
ditions aforesaid  respondent's  land  was  dam- 
aged, and  the  amount  of  such  damage  was 
proved;  that  during  the  fall  and  winter  of 
1912  appellant  had  caused  the  sides  and  bot- 
tom of  said  canal  where  It  passed  through 
respondent's  land  to  be  cemented,  after 
which  the  seepage  and  percolation  and  injury 
ceased.   The  evidence  relating  to  the  cement- 


ing of  the  canal  was  admitted,  over  appel- 
lant's objections  and  exceptions.  Upon  sub- 
stantially the  foregoing  evidence  appellant 
interposed  a  motion  for  a  nonsuit  upon  the 
ground  that  no  negligence  had  been  proved, 
which  motion  the  court  denied.  After  the 
motion  was  denied  the  appellant  submitted 
its  evidence,  and  upon  the  whole  evidence 
the  cause  was  submitted  to  the  jury,  wblcb 
found  In  favor  of  respondent,  and  assessed 
the  damages  to  his  land  In  the  sum  of  $240. 
Judgment  was  accordingly  entered,  which  we 
are  asked  to  reverse  for  the  reasons  herein- 
after stated. 

It  is  Insisted  that  the  court  erred  in  over- 
ruling the  motion  for  a  nonsuit,  for  the  rea- 
son that  no  negligence  was  shown.-  We  have 
a  statute  (Comp.  Laws  1007,  {  1288x29)  which, 
so  far  as  material  here,  provides:  "The  owner 
or  owners  of  any  ditch,  canal,  flume,  or  other 
water  course  shall  maintain  the  same  in  re- 
pair, so  as  to  prevent  waste  of  water  or  dam- 
age to  the  property  of  others."  This  statute 
Imposes  upon  the  owners  of  canals  or  ditches 
used  for  irrigation  the  duty  of  exerdsiog 
ordinary  care  so  as  to  prevent  Injury  and 
damage  to  others.  This  court  has.  In  several 
cases,  held  that  owners  of  irrigating  canals 
or  ditches  are  liable  for  Injuries  or  damages 
which  are  directly  caused  by  their  acts  of 
omission  or  commission,  if  such  acts  constitute 
negligence  and  damage  follows.  In  other 
words,  if  by  the  exercise  of  ordinary  care 
and  prudence,  as  those  terms  are  ordinarily 
defined  in  negligence  cases,  the  damage  could 
have  been  avoided,  a  failure  to  exercise  such 
care  and  prudence  may  constitute  actionable 
negligence.  Jepklns  v.  Hooper,  13  Utah,  100, 
44  Pac.  829;  Lisonbee  v.  Monroe  Irr.  Co., 
18  Utah,  343,  54  Pac.  1009,  72  Am.  St  Bep. 
784;  Belnap  v.  Widdlson,  32  Utah,  246,  90 
Pac.  893;  Wiel,  Water  Rights,  etc.  (3d  Ed.) 
I  461.  We  are  of  the  opinion  that  there  was 
sufiScient  evidence  to  take  the  case  to  the 
jury.  Upon  the  question  of  negligence,  there- 
fore, the  court  did  not  err  in  refusing  to  grant 
a  nonsuit. 

The  reasons  just  stated  also  dispose  of  the 
assignment  that  the  court  erred  in  not  di- 
recting a  verdict  for  a]H>ellant 

[3, 4]  Error  is  also  assigned  because  the 
court  permitted  respondent  to  show  that  aft- 
er the  injury  to  his  land  by  the  seepage,  ap- 
pellant had  caused  the  sides  and  lx>ttom  of 
the  canal  to  be  cemented.  From  the  state- 
ment made  by  respondent's  counsel  when  the 
evidence  was  offered,  it  la  appareat  that  it 
was  offered  for  the  purpose  of  proving  neg- 
ligence. Appellant's  counsel  strenuously  in- 
sist that  the  evidence  was  not  proper  for  that 
purpose,  and  hence  they  say  it  was  error  to 
permit  It  to  go  to  the  jury.  It  has  been  set- 
tled by  numerous  decisions  emanating  from 
the  courts  of  last  resort  that  In  this  country 
leiwlrs  or  alterations  made  after  the  Injury 
complained  of  are  not  competent  evidence 
for  the  purpose  of  proving  actionable  negli- 
gence.   We  need  not  pause  here  to  cite  the 
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Domerona  avthorittes  on  tbat  point.    A  large 
munber  are  collated  In  coonad's  brief,  to 
which  reference  la  berebr  made.     It  does 
not  necessarily  follow,  however,  that  because 
snbseqaent  acts  of  omission  or  commission 
mar  not  be  shown   to   prove  prior  negli- 
gence, snch  acts  may  not  nnder  some  dr- 
camstances,  be  competent  evidence  for  some 
other  purpose.     While  the  evidence  objectr 
ed  to  was  not  proper  for  the  pnipose  for 
which  it  was  offered  by  counsel  for  respond- 
ent, yet  it  was  competent  and  proper  for 
at  least  two  other  porposes.     The  reasons 
assigned    by    appellant's  counsel    in    their 
brief  why  a  nonsuit  shonld  have  been  grant- 
ed are  that  "there  is  no  evidence  to  show 
that  something  had  not  been  done  that  should 
have  been  done,  nor  tbat  something  bad  been 
done  improperly"  In  the  enlargement  of  thft 
canal,  and  in  the  subsequent  maintenance 
and  use  thereof.    Again,  one  of  the  principal 
contentions  of  appellant's  counsel  all  through 
the  trial  of  the  cilse  in  the  court  below  was, 
and  in  this  court  is,  that  the  damage  to  re- 
qMndent's  land  was  not  caused  by  water 
which  seeped  or  i)ercolated  from  the  canal. 
Two  contritions  thus  somewhat  contradic- 
toiy  were  made  by  appellant:    (1)  That  the 
water  on  respondent's  land,  causing  the  dam- 
age, did  not  seep  from  the  canal;   and  (2), 
if  it  did,  such  seepage  could  not  have  been 
avoided.    As  we  shaU  attempt  to  show,  the 
evidence  objected  to  tended  to  disprove  both 
contentions,  and  hence  for  that  purpose  was 
admissible.    Before  respondent  could  recover, 
and  the  court  so  charged  the  lury,  he  was  re- 
qnlred  to  prove,  by  a  preponderance  of  the 
erldence,  that  the  damage  of  which  he  com- 
plained was  actually  caused  by  seepage  wa- 
ter coming  from  the  canaL    Bespondent  did 
prove  that  before  its  enlargement  the  canal 
had  been  used  for  many  years,  and  that,  al- 
thongh  during  all  that'  time  practically  the 
same  quantity  of  water  was  flowing  therein 
dnring  the  irrigating  seasons,  yet  no  dam- 
age had  ever  resulted  to  the  land  or  the  trees 
growing  thereon,  but  that  immediately  after 
the  canal  was  enlarged  the  seepage  water  be- 
gan to  accumulate  on  Ids  land.    By  the  evi- 
dence to  which  counsel  objected  it  was  shown 
tbat  after  the  sides  and  bottom  of  the  canal 
bad  been  cemented,  the  seepage  ceased.    The 
inference  to  be  deduced  from  all  the  fore- 
going evidence  is  obvious,  and  therefore  it 
was  shown  that  it  was  the  water  which  seep- 
ed and  percolated  from  the  canal  that  in  all 
probability  caused  the  damage  complained 
of.   The  evidence,  therefore,  was  properly  re- 
ceived as  tending  to  prove  the  foregoing  is- 
sue. 

But,  as  pointed  out,  connsel  also  assert 
that  it  was  not  shown  that  anything  was 
omitted  that  Shonld  have  been  done.  There 
is  bnt  one  inference  to  t>e  deduced  from  the 
fact  that  the  seepage  ceased  as  soon  as  the 
sides  and  bottom  of  the  canal  had  been  ce- 
moited.  These  facts,  or  the  inferences  to  be 
deduced  therefrom,  therefore,  also  constitut- 


ed evidence  tending  to  show  that  there  was 
a  feasible  and  practical  method  by  which 
the  seepage  could  have  been  avoided.  Conn- 
sd's  contentions,  therefore,  must  faU.  But 
suppose  respondent  had  produced  experts  by 
whom  he  had  shown  that  it  was  practical  to 
cement  the  sides  and  bottom  of  the  canal, 
and  if  that  had  been  done,  or  if  the  sides 
and  bottom  had  otherwise  been  made  imper- 
vious to  water,  the  seepage  and  consequent 
damage  would  have  been  avoided,  would  not 
snch  evidence  have  beat  comi>etent  upon  the 
question  of  whether  the  seepage  could  have 
been  avoided  in  the  first  place,  or  arrested 
afterwards?  Respondent  was,  however,  not 
limited  to  the  foregoing  method  of  proving 
these  elements.  If  be  proved  that  the  canal 
was  actually  cemented,  and  immediately  there- 
after the  seepage  ceased,  then  we  think  he 
at  least  proved  facts  from  which  the  jury 
had  the  right  to  Infer  that  there  was  a  feas- 
ible and  practical  method  which,  if  it  had 
been  applied  when  the  canal  was  widened, 
would  have  avoided  the  seepage  and  con- 
sequent damage.  While  the  evidence,  there- 
fore, was  not  proper  to  show  antecedent  neg- 
ligence, it  was  nevertheless  proper  for  the 
purposes  just  Indicated.  If  connsel  desired 
to  present  the  question  of  the  admission  of 
the  evidence  for  review  to  this  court,  they 
could  have  done  so  by  requesting  the  court 
to  charge  the  jury  that,  while  they  could  con- 
sider the  evidence  for  the  purpose  above 
stated,  yet  they  could  not  consider  it  for  the 
purpose  of  proving  negligence  on  the  part  of 
appellant.  If  the  court  had  refused,  to  so 
limit  the  evidence,  counsel  could  have  ex- 
cepted to  such  refusal,  and  then  have  pre- 
sented the  question  upon  the  exception  for 
review.  Counsel  did  not  do  this,  but  they 
predicate  error  upon  the  broad  ground  that 
the  evidence  was  not  admissible  for  any  pur- 
pose. This,  as  we  have  pointed  out,  is  not 
tenable,  since  the  evidence  was  admissible  for 
some  purpose.  While  the  opinion  written 
by  Mr.  Justice  Zane  in  Jenkins  v.  Hooper, 
supra,  seems  open  to  the  construction  that 
subsequent  alterations  and  repairs  might  be 
shown  for. the  purpose  of  proving  negligence, 
yet  when  the  facts  of  that  case  are  care- 
fully considered,  the  evidence  there  admitted 
was  admissible  for  the  same  reasons  that  it 
was  admissible  in  this  case. 

[I]  It  is  also  contended  that  the  court  err- 
ed in  admitting  evidence  respecting  the  in- 
jury to  the  growing  trees  and  alfalfa.  That 
evidence  was  admitted  only  for  the  purpose 
of  showing  the  extent  of  the  Injury,  and  the 
court  charged  the  jury  upon  the  measure  of 
damages  just  as  appellant's  counsel  insisted 
should  be  done,  namely,  that  respondent 
could  recover  only  for  the  diminution.  If 
any,  of  the  value  of  his  land.  No  complaint 
is  made  of  that  charge.  It  is  manifest,  how- 
ever, from  the  amount  of  damages  found  by 
the  Jury,  that  they  could  not  have  been  mis- 
led by  anything  that  was  either  said  or  omit- 
ted with  respect  to  the  amount  of  damages 
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fbat  might  be  allowed.  Under  respondent's 
evidence  tbe  Jury  conid  have  allowed  a  much 
larger  sum  than  they  did. 

The  contention  that  the  action  was  barred 
by  onr  statote  of  limitations  Is  clearly  un- 
tenable, and  requires  no  special  considera- 
tion. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  therefore  should  be,  and 
It  accordingly  Is,  afiSrmed,  with  costs. 

McCARTT,  O.  J.,  and  STEATJP,  J.,  concur. 


SAI/T  LAKE  CITY  et  al.  v.  UTAH  ft  SAI/T 
LAKE  CANAL  CO.  et  al. 

(Supreme  Court  of  Utah.     Dec.  12.  1913. 
Rehearing  Denied  Jan.  12,  1914.) 

1.  Motions  (S  2*)— StrppLEioENTAi.  Dscreb— 
CoNFOBiaxT  to  Pleadinos. 

Where,  In  a  controversy  amon^  several  Ir^ 
rigation  companies  as  to  property  rights  to  the 
water  of  a  river,  tbe  court,  in  its  original  de- 
cree, determined  and  adjudicated  such  rights, 
ordered  the  parties  to  construct  proper  appli- 
ances, etc.,  tor  the  correct  measurement  and 
diversion  of  the  amounts  to  which  each  was 
respectively  adjudged  entitled,  appointed  a  com- 
missioner to  superintend  such  measurement  and 
diversion,  and  also  expressly  retained  jurisdic- 
tion to  make  any  supplemental  orders  neces- 
sary to  make  effectual  the  rights  awarded  by 
the  original  decree,  additional  pleadings  were 
not  neoetisary  to  invoke  such  further  action  of 
the  court;  but  a  motion,  filed  by  one  of  the 
parties  six  years  afterwards,  which  stated  that 
It  was  advised  by  the  commissioner  that  certain 
improvements  were  needed  to  properly  distrib- 
ute the  waters,  etc.,  and  moved  for  an  order  di- 
recting tbe  parties  to  appear  in  court  for  a  hear- 
ing to  determine  such  improvement,  was  suffi- 
cient, and  a  decree  ordering  certain  improve- 
ments to  be  made  was  not  coram  non  judice, 
since,  as  such  decree  was  only  supplemental  to 
the  original  decree,  the  issues  formed  by  the 
original  pleadings  were  sufficient,  though  the 
motion  was  informal,  and  the  tietter  practice 
would  have  been  to  have  supported  it  by  affi- 
davits, yet,  as  the  parties  were  in  court  and 
evidence  introduced,  this  was  not  fatal. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  §  1;   Dec  Dig.  i  2.*] 

2.  Motions  (|  32*)— Appeabanob— Waives  of 
Objections. 

Since,  as  the  court,  by  the  retention  of  ju- 
risdiction in  the  original  decree,  had  jurisdic- 
tion of  tbe  subject-matter,  the  parties,  by  ap- 
IMaring  and  taking  part  in  the  proceedings, 
waived  any  defect  in  the  motion. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  H  12,  26;   De&  Dig.  §  82.*] 

8.  Apfbai.  and  Bbbob  (|  1039*)— Habuless 

EBBOB— PlrEADINO. 

Though  pleadings  should  have  been  filed, 
yet  the  failure  to  file  them  was  not  prejudicial, 
since  part  of  the  evidence  introduced  on  the 
hearing  was  a  very  elaborate  report  by  the  com- 
missioner and  two  other  engineers  setting  forth 
in  detail  just  what  Improvements  were  neces- 
sary, which  showed  plainly  the  matters  before 
the  coart. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4076-4088;  Dec.  Dig.  { 
1039.<1 

4.  Appbai.  ANn  Erbob  (i  882*)— Waiver  ov 
Objectiohb  to  Want  of  Pij;adinob. 

A  party  whose  counsel  filed  the  motion  up- 
on which  the  action  of  the  court  was  inroked, 


and  on  the  hearing  repeatedly  stated  that  plead- 
ings were  unnecessary,  and  other  parties  who 
acquiesced  in  such  action  were  estopped  to 
thereafter  complain  that  pleadings  were  not 
filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i(  3591-8610;  Dec.  Dig.  f 
882.*] 

5.  Watebs  Ann  Wateb  Goitjises  (I  33*)— Af- 
pbopbiation  —  Action  to  DETSBiaNC 
BioHTB— Evidence. 

Evidence,  on  a  hearing  to  determine  wheth- 
er a  supplemental  order  was  necessary  to  make 
effectual  an  original  decree  fixing  the  rights  of 
irrigation  companies  in  water  of  a  stream,  Md 
to  sustain  a  finding  that  certain  improvements 
were  necessary  for  the  proper  measurement  of 
the  water  to  which  each  was  entitled. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {i  23-26;  Dec.  Dig. 
S33.*] 

6.  Watebs  and  Wateb  Coubses  (S  33*)— Af- 
PBOPBiATtoN— Action  to  Detebmine  and 
Pbotect  Rights— Evidence. 

In  a  proceeding  to  determine  whether  cer- 
tain improvements  were  necessary  to  make  ef- 
fectual water  rights  awarded  to  irrigation  com- 
panies, and,  if  so,  to  apportion  the  cost,  evidence 
held  not  to  sustain  a  finding  that  the  con- 
struction of  a  dam  and  measuring  devices  below 
the  intakes  of  two  of  the  companies  would  be 
for  the  joint  benefit  of  all. 

[Eld.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S|  23-26 ;  Dec  Dig. 
I  3a*] 

7.  Watebs  and  Wateb  Coubses  (|  33*)— Db- 
Tebiunation   ot  Wateb  RiaHTS— Suppu- 

KENTAL  DECBEE. 

Where  an  original  decree,  after  determining 
the  rights  of  irrigation  companies  in  the  water 
of  a  river,  provided  that  the  parties  should  "con- 
struct at  their  own  cost  proper  appliances  for 
the  measurement  of  the  waters  awarded  to  them 
respectively,"  a  supplemental  decree,  prorating 
to  all  the  cost  of  a  dam  and  weir  located  below 
the  intakes  of  two  of  the  companies,  conflicted 
therewith,  and  was  void. 

W[Ed.  Note — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  H  23-26;  Dec  Dig. 
133.*] 

Stranp,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Salt  Lake 
Connty;   C.  W.  Morse,  Judge. 

Proceedings  by  Salt  Lake  City  against  the 
Utah  &  Salt  Lake  Canal  Company  and  oth- 
ers to  determine  whether  certain  improve- 
ments were  necessary  to  be  made  in  a  river 
to  protect  water  rights  awarded  to  the  par- 
ties by  the  original  decree.  From  a  decree 
ordering  certain  Improvements  to  be  made, 
and  prorating  the  costs,  the  Utah  ft  Salt 
Lake  Canal  Company,  tbe  TeUurlde  Power 
Company,  and  the  East  Jordan  Irrigation 
Company  aweaL    Affirmed. 

Thnrman,  Wedgwood  A  Irvine,  ot  Salt 
Lake  aty,  for  Utah  ft  Salt  Lake  Canal  Co. 
S.  A.  Bailey  and  E.  C.  Lackner,  both  ot  Salt 
Lake  City,  for  Tellnride  Power  Co.  Powers, 
Marloneaux,  Stott  &  McKinney,  of  Salt  Lake 
City,  for  Bast  Jordan  Irr.  Co.  F.  S.  Rich- 
ards, of  Salt  Lake  City,  tor  Salt  Lake  City. 
Stewart,  Stewart  &  Alexander,  ot  Salt  Lake 
City,  tor  North  JonUln  Irr.  Co.  John  M. 
Cannon,  of  Salt  Lake  City,  for  South  Jordan 
Canal  Co. 
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McCABTT,  C.  J.  On  Jnly  19,  1901,  a  de- 
cree was  entered  in  the  district  court  of  Salt 
Like  coonty  In  an  action  brought  to  quiet 
the  title  to  the  waters  of  the  Jordan  rirer. 
Tbat  decree,  among  other  things,  provides 
ttiat  "the  persona  and  corporations,  parties 
to  this  salt,  shall  respectlvelr  construct  or 
cause  to  be  constructed  at  their  own  cost, 
and  under  the  direction  and  supervision  of 
tbe  commissioner  appointed  by  the  court, 
proper  appliances  ft>r  the  correct  measure- 
ment of  the  waters  awarded  to  them  respec- 
tively, and  thereafter  shall  maintain  and 
keep  in  place  dams,  headgates,  flumes,  ca- 
nals, penstocks,  and  other  means  by  which 
said  water  is  diverted,  conveyed,  or  used  in  a 
good  state  of  repair,  together  with  appli- 
ances for  the  measurement  of  sudi  water,  to 
the  end  that  no  unnecessary  loss  from  seep- 
age or  leakage  shall  occur,  and  that  the  wa- 
ter shall  be  economically  applied  to  the  uses 
for  which  it  is  awarded."  The  decree  fur- 
ther provides  that  the  court  shall  retain 
"original  Jurisdiction  in  this  case  and  the 
sDbJect-matter  thereof  gnd  of  tlie  parties 
thereto  *  *  *  for  the  purpose  of  all  nec- 
essary BWplanentary  orders  and  decrees 
whidi  may  be  required  to  make  effectual  the 
rights  awarded  and  preserved  by  this  de- 
cree." The  decree  also  provides  that,  "for 
the  purpose  of  carrying  into  effect  this  de- 
cree according  to  its  true  intent  and  purpose, 
J.  Fewson  Smith,  Jr.,  is  hereby  api)ointed  as 
a  commissioner  *  *  *  to  superintend  and 
direct  the  measurement  and  division  of  all 
the  water  distributed  by  tills  decree  in  ac- 
cordance therewith,  to  direct,  supervise,  and 
inspect  all  means  and  appliances  for  the  di- 
vision, conveyance,  and  use  of  the  same, 
and  to  report  from  time  to  time  to  the  court 
any  violation  of  the  provisions  of  this  de- 
cree^" The  case  was  appealed  to  tUs  court, 
and  the  decree  affirmed.  24  Utah,  249,  67 
Faa  872,  61  U  B.  A.  648. 

In  tbe  year  1892  the  Utah  Salt  Lake  Ca- 
nal Gompany,  the  East  Jordan  Irrigation 
Company,  and  the  South  Jordan  Canal  Gom- 
pany constructed  a  dam  across  the  head  of 
the  Jordan  river,  the  outlet  of  Utah  Lake, 
for  the  purpose  of  holding  back  the  flow  of 
the  waters  of  the  lake,  and  regulating  the 
volume  of  dlsdiarge  thereof,  and  in  connec- 
tion therewith  installed  a  pumping  plant  at 
the  point  where  the  lake  empties  into  the 
Jordan  river.  This  pumping  plant  consisted 
of  four  pumps,  eacii  of  which  was  and  is  ca- 
pable of  pumping  100  cubic  feet  of  water  per 
second  of  tim&  The  commissioner,  during 
the  latter  part  of  the  year  1901,  made  cer- 
tain improvements  at  the  impounding  dam  of 
the  Jordan  river,  and  installed  a  weir  at  a 
point  in  the  river  near  the  power  plant  in 
what  is  known  as  the  Jordan  Narrows,  and 
on  the  13th  day  of  January,  1902,  by  consent 
of  all  the  parties,  the  court  made  a  supple- 
mental decree  affirming  the  report  of  the 
commissioner  reUting  to  such  inqtrovements. 


and  assessed  the  coats  thereof  In  different 
amounts  against  eadi  of  the  parties  to  the 
original  decree.  In  the  year  1902  Salt  Lake 
City  acquired  a  one-fourth  interest  in  the 
pumps  mentioned  and  the  lands  upon  which 
they  are  located.  In  January,  1904,  a  con- 
tract was  entered  into  between  Salt  Lake 
City,  South  Jordan  Canal  Company,  East 
Jordan  Irrigation  Company,  Utah  A  Salt 
Lake  Canal  Company,  and  the  North  Jordan 
Irrigation  Company,  all  pariies  to  this  pro- 
ceeding, by  the  terms  of  which  tbe  North 
Jordan  Irrigation  Company  became  the  own- 
er of  a  one-flfth  interest  in  the  pumping  plant 
and  the  lands  upon  which  it  is  situated  and 
adjacent  thereto.  That  contract,  among  oth- 
er things,  provided  that:  "It  is  hereby  ex- 
pressly understood  and  agreed  by  the  parties 
to  this  contract  that  from  this  day  (January 
26,  1904)  the  parties  hereto  are  to  be  co- 
owners  each  of  an  undivided  one-flfth  inter- 
est in  said  pumping  plant  Nothing  in  this, 
contract  contained  shall  in  any  manner  bind 
any  party  hereto  to  any  spedflc  expenditure 
in  the  future  in  relation  to  said  pumping 
plant  save  only  the  cost  of  maintenance  and 
operation  at  its  present  capacit?  without  the 
consent  of  said  party.  It  is  expressly  fur- 
ther understood  and  agreed  between  the  par- 
ties hereto  that  this  contract  or  instrument 
la  made  solely  with  reference  to  the  pump- 
ing plant  and  property  connected  therewith 
as  hereinbefore  described,  and  is  not  intend- 
ed and  shall  not  be  construed  to  in  any  way 
alter,  change,  or  modify  the  existing  .water 
rights  or  privileges  of  the  parties  hereto." 

The  pumping  plant  referred  to  was  enlarg- 
ed from  time  to  time  by  the  installation  of 
additional  pumps  to  meet  the  requirements 
and  demands  of  Salt  Lake  City  and  the  ir- 
rigation companies  mentioned  for  an  increas- 
ed supply  of  water,  and  supplemental  decrees 
were  made  and  entered  by  the  court  to  meet 
the  changed  conditions,  and  for  the  carrying 
into  effect  of  the  provisions  of  the  ori^^lnal 
decree  under  such  changed  conditions. 

The  relative  locations  of  the  respective 
points  of  diversion  of  the  waters  of  Jordan 
Yiver  by  the  several  canal  companies  are,  ap- 
proximately, as  follows:  Ten  mUes  from  the 
source  of  the  Jordan  river  is  the  intake  of 
the  East  Jordan  Irrigation  Company.  At  the 
same  point,  and  on  the  other  side  of  the 
stream,  is  the  intake  of  the  Utah  &  Salt  Lake 
Canal  Company  and  the  Tellurlde  Power 
Company,  hereinafter  referred  to  as  the  Pow- 
er Company.  A  mile  farther  down  tbe  river 
is  the  Joint  Intake  of  Salt  Lake  City  and  the 
South  Jordan  Canal  Company.  A  mile  below 
the  latter  location  is  the  power  plant  of  the 
Power  Company,  at  which  place  the  waters 
utilized  by  it  are  required  to  be  returned  to 
the  stream  or  canals.  Eight  miles  below  the 
last  location  is  the  intake  of  the  Gardner 
MUl  Race. 

On  November  17,  1910,  the  following  mo- 
tion was  filed  in  tbe  cause  by  the  Utah  & 
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Salt  Lake  Canal  Company:  "Comes  now  the 
Utah  A  Salt  Lake  Canal  Company,  and  re- 
spectfully represents  to  the  court  that  it  Is 
advised  by  J.  Fewson  Smith,  Jr.,  the  commis- 
sioner of  this  court,  that  certain  Improve- 
ments are  necessary  In  the  Jordaii  river  In 
order  that  the  waters  thereof,  to  which  the 
respective  parties  to  this  action  are  entitled, 
may  be  properly  and  economically  distribut- 
ed. Wherefore,  the  said  Utah  &  Salt  Lake 
Canal  Company  moves  the  court  that  an  or- 
der of  this  court  issue  directed  to  J.  Fewson 
Smith,  Jr.,  the  said  commissioner,  and  to 
each  and  all  the  parties  to  appear  before 
this  court,  at  a  time  fixed  In  said  order,  and 
that  then  a  hearing  be  had,  and  that  at  the 
conclusion  thereof  the  character  of  such  Im- 
provements necessary.  If  any,  be  determined, 
fixed,  and  established  by  order  of  this  court, 
and  that  the  propprtionate  part  of  the  ex- 
penses of  such  improvements  to  be  paid  by 
'  each  of  the  parties  to  this  action  be  fixed 
and  determined,  and  that  a  proper  order  be 
made  as  to  the  manner,  and  form,  and  time 
of  payment  thereof." 

No  petition  or  pleading  other  than  the 
foregoing  motion  was  presented  to  the  court 
or  filed  in  the  cause  to  Invoke  the  action  of 
the  court  in  regard  to  the  subject-matter  of 
the  motion.  On  January  10,*1911,  the  matter 
came  on  for  hearing,  and  counsel  for  the 
Bast  Jordan  Irrigation  Company  Interposed 
an  objection  to  the  taking  of  testimony, 
which,  so  far  as  material  here,  was  as  fol- 
lows:- "The  East  Jordan  Irrigation  Company 
desires  to  interpose  a  formal  objection  on  the 
ground  there  is  no  issue  before  the  court  up- 
on which  testimony  may  be  taken;  upon  the 
further  ground  there  Is  no  pleading  In  the 
case,  original  or  otherwise,  which  Justifies 
the  proposed  procedure." 

The  objection  was  overruled,  and  evidence 
was  Introduced  showing  the  necessity  of  re- 
pairing the  dams,  weirs,  and  devices  used  In 
distributing  the  waters  of  Jordan  river,  and 
of  making  additional  improvements  to  enable 
the  commissioner  theretofore  appointed  by 
the  court  to  efficiently  and  equitably  dis- 
tribute the  waters  to  the  several  irrigation 
companies  and  others  entitled  thereto.  Be- 
fore the  taking  of  testimony  was  concluded, 
the  court,  with  the  approval  of  the  parties 
to  this  appeal,  temporarily  suspended  the 
proceedings,  and  appointed  J.  Fewson  Smith, 
Jr.,  the  commissioner,  and  two  other  dvll 
engineers,  namely,  A.  F.  Doremus  and  Wll- 
lard  Cannon,  as  a  board  of  engineers  to  per- 
sonally examine  the  ^ams,  weirs,  and  de- 
vices then  Installed,  and  to  make  such  recom- 
mendations regarding  the  Improvement  of 
the  system  as  they  might  deem  necessary  for 
the  proper  and  equitable  distribution  of  the 
waters  mentioned.  On  June  8,  1911,  the  en- 
gineers filed  their  report.  In  which  they  rec- 
ommended the  making  of  Improvements, 
such  as  dams,  headgates,  and  measuring  de- 
vices, such  aa  they  deemed  necessary  for  the 


distribution  of  tiie  watera  The  report  re- 
cited, and  the  evidence  showed,  that:  "The 
devices  now  employed  for  measuring  and 
diverting  the  water  are  old,  inaccurate,  and 
generally  dilapidated  contrivances  that  h>- 
volve  much  labor  and  considerable  risk  In 
their  operation.  In  most  cases  the  measur- 
ing devices  are  situated  from  one  to  three 
miles  below  the  head  of  the  channel  for  which 
they  are  used  to  measure  the  water.  I^ils 
compels  many  miles  of  unnecessary  travel 
between  head  of  ditch  and  measuring  device 
in  order  to  determine  and  apportion  the  al- 
lotted fiow."  After  making  those  observa- 
tions, the  engineers  specify  and  point  out  In 
their  report  what,  In  their  Judgment,  would 
be  proper  devioee,  such  as  dams,  w^rs,  and 
headgates,  for  measuring  the  waters,  and 
distributing  the  same  to  the  parties  entitled 
thereto,  and  recommend  that  such  devices  be 
installed  in  and  along  the  Jordan  river  at 
the  Intakes  of  the  several  canals  diverting 
water  therefrom  as  a  "means  (2)  for  accu- 
rately measuring  the  common  water  supply, 
(3)  for  equalizing  ^nd  regulating  the  com- 
mon flow,  (4)  for  effective  apportionment 
and  diversion,  (5)  for  measuring  each  in- 
dividual ditch  supply,  (6)  for  regulating 
each  individual  ditch  flow,  and  (7)  for  pre- 
venting damage  by  floods."  And  they  fur- 
ther recommended  that  "all  devices  employ- 
ed to  meet  these  requirements  should  be  dur- 
able, of  reasonable  cost,  and  the  most  efTeo 
tive  and  economical  In  operation."  The  re- 
port further  recites  that:  "To  accomplish 
these  results,  the  equipment  should  be  care- 
fully planned,  so  that  the  various  individual 
ditch  devices  will  not  only  effectually  per- 
form their  special  functions,  but  at  the  same 
time  constitute  essential  units  of  the  com- 
pleted whole,  which  should  be  as  nearly  as 
possible  automatic  In  Its  operations  through- 
out We  recommend  that  such  equipment 
should  consist  of  the  following  units:  (a) 
A  principal  dam  in  the  river  at  the  head  of 
the  system  to  serve  (1)  for  Impounding  wa- 
ter In  the  river  channcJ  above  to  the  extent 
needed  to  equalize  the  fluctuations  in  the 
flow  of  water  from  the  lake;  •  •  ♦  f4) 
for  supporting  a  substantial  weir  (at  or  near 
the  Intake  of  the  East  Jordan  Irrigation 
Company's  canal)  to  measure  the  flow  of  wa- 
ter into  the  system  below;  and  (5)  for  con- 
taining gates  that  can  be  opened  for  the 
passage  of  water  in  excess  of  that  of  the 
storage  capacity  of  the  lake,  and  for  flush- 
ing out  the  basin  of  forebay  immediately 
above  such  dam  (the  Impounding  dam)." 
Continuing,  the  report  recites  that,  in  the 
Judgment  of  the  engineers,  a  dam  and  gates 
should  be  placed  in  the  river  at  the  several 
points  of  diversion  below  the  weir  above 
mentioned ;  that  the  devices  mentioned  In 
their  report  are  "absolutely  necessary  to  the 
common  uses  of  the  system,  and  therefore 
advise  that  all  should  be  provided  at  the 
common  expense;    and  that  the  total  cost 
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thereof  Aovli  be  apportioned  among  the  aer- 
enl  canala  and  dltcbes  of  the  aystem  In  the 
same  proportion  that  the  total  common  wa- 
ter supply  Is  now  apportioned  among  them." 
Wli«i  the  report  was  rabmltted  to  the 
oonrt,  the  East  Jordan  Irrigation  Company 
made  timely  objectiona  to  its  adoption.  One 
of  tbe  gronnds  of  objection  was  that  cer- 
tain  reoommendationB  made  therein  by  the 
board  of  englneen  would.  If  adopted  by  the 
court,  be  In  conflict  with  the  provisions,  here- 
InlMfore  referred  to,  of  the  original  decree. 
Hie  oonrt,  for  the  time  being,  reserved  its 
decision  on  the  question  raised  by  the  objec- 
tion, and  permitted  tbe  parties  to  this  appeal 
to  introduce  evidence  as  to  the  necessity  of 
making  the  improvements  and  installing  the 
deTlces  recommended  in  the  report  of  the  en- 
^eers.  After  mnch  evidence  was  intro- 
dnced,  all  of  which  was  without  conflict,  the 
conrt  overmled  the  objections  made  to  the 
adoption  of  the  report,  and  entered  an  order 
approving  the  plans  and  spedflcations  sab- 
adtted  by  the  commissioner,  which  seem  to 
liare  been  in  conformity  with  the  recommen- 
dations of  the  board  of  engineers,  for  the 
coDstruction  of  dams,  weirs,  and  devices  men- 
tioned  in  the  report 

The  court  made  findings  of  fact  and  con- 
doalons  of  law  and  entered  a  decree  which, 
In  the  main,  are  based  upon  and  are  respon- 
sive to  certain  agreements  and  stipulations 
made  and  entered  into  in  open  court  by  and 
between  the  parties  to  these  proceedings. 
We  deem  It  unnecessary  to  review  or  to  con- 
sider the  findings  and  decree  in  so  flir  as 
they  are  based  npon  the  agreements  and 
atlpalations  mentioned. 

The  findings  of  fact  complained  of  by  the 
ajqiellants  are  as  follows: 

"(a)  That  Utah  Lake,  Jordan  river,  and 
appliances  for  the  diversion  of  water  from 
said  lake  and  river  into  the  canals  constitute 
one  complete  and  entire  irrigation  system. 
That,  in  order  to  properly  regulate  the  flow 
of  water  in  the  Jordan  river,  so  that  the  va- 
rious parties  may  draw  therefrom,  with  sub- 
stantial accuracy,  the  quantity'  of  water  to 
which  they  are  respectively  entitled  under 
said  decree,  It  is  necessary  that  certain  con- 
trolling dams  and  devices,  with  proper  weirs 
thereon  and  waterways  therein,  shall  be  con- 
structed, particularly  In  the  Jordan  Narrows 
near  the  old  Turner  dam,  near  the  intake  of 
tbe  Gardner  Iflll  Race,  and  near  the  intake 
of  the  South  Jordan  and  Salt  Lake  City  Ca- 
nals; and  such  devices  are  for  the  Joint  ben- 
efit of  all  the  parties  to  said  action. 

"(b)  That  a  concrete  diversion  dam  and 
measuring  weir  shall  be  constructed  in  the 
Jordan  Narrows  at  or  near  the  intake  of  the 
East  Jordan  and  Utah  &  Salt  lAke  Canals,  a 
concrete  dam  and  measuring  w^  at  the  in- 
take of  the  Salt  Lake  City  and  South  Jordan 
Canals,  and  a  concrete  dam  and  measuring 
welt  at  the  intake  of  the  North  Jordan  Canal, 
at  what  Is  known  as  the  Gardner  Mill  Bace. 
X87P.-41 


Tliat  the  design  and  general  construction  of 
said  dams  and  measuring  weirs  should  con- 
form substantially  to  the  plans  and  specifica- 
tions prepared  by  J.  Fewson  Smith,  Jr.,  and 
D.  H.  Blossom,  copies  of  which  should  be  filed 
with  and  approved  by  the  court,  prior  to  the 
commencement  of  the  constrnction  of  said 
Improvements,  which  should  be  made  under 
the  supervision  of  the  commissioner  of  the 
court,  and  be  prosecuted  with  reasonable  dili- 
gence. That  the  cost  and  expense  of  the  con- 
strnction of  said  Improvements  should  be 
borne  by  Salt  Lake  City,  Utah  &  Salt  Lake 
Canal  Company,  North  Jordan  Irrigation 
Company,  and  the  Telluride  Power  Company 
in  the  following  proportions,  to  wit: 

Salt  Lake  City I'Vioa 

Utah  &  Salt  Lake  Canal  Company...  *4*/io»a 
Eastern  Jordan  Irrigation  Company.  .^'o/io«s 

South  Jordan  Canal  Company '■"/io»b 

North  Jordan  Irrigation  Company... i*o/i«9s 
Telluride  Power  Company *'*/io»s'' 

After  the  conrt  had  signified  its  intention 
of  making  and  filing  the  foregoing  findings  of 
fact,  and  before  the  same  were  filed  in  the 
cause,  the  Utah  &  Salt  Lake  Canal  Company 
filed  written  objections  to  the  construction  of 
the  dams  mentioned  in  the  findings  of  fact 
The  third  and  fonrth  gronnds  of  objection 
are  as  follows: 

"(3)  That  the  construction  of  the  proposed 
dam  with  openings  as  planned  below  the  lev- 
el of  the  top  of  the  'old  dam'  will  add  to  the 
exi>ense  of  the  construction  of  a  diverting 
dam  for  the  Utah  &  Salt  Lake  Canal  Compa- 
ny without  benefit  to  it 

"(4)  It  [the  Utah  &  Salt  Lake  Canal  Com- 
pany] objects  to  the  construction  of  the  pro- 
posed dams  and  proposed  cliannel  changes  in 
the  Jordan  river  below  the  proposed  upper 
dam  so  far  as  any  portion  of  the  cost  thereof 
may  be  deemed  chargeable  against  it  It  is 
in  no  way  Interested  in  said  dams  and  chan- 
nel changes,  and  the  same  serve  no  puriwse 
in  diverting  water  Into  its  canal." 

The  Power  Company  made  timely  objec- 
tions which  were  in  effect  the  same  as  those 
filed  by  the  Utah  ft  Salt  Lake  Canal  Compa- 
ny. The  objections  were  overruled,  and  a  de- 
cree in  conformity  with  the  findings  made  by 
the  conrt  was  duly  rendered.  From  the  de- 
cree, the  Utah  ft  Salt  I^ake  Canal  Company, 
the  Telluride  Power  Company,  and  the  East 
Jordan  Irrigation  Company  appeal. 

Appellants  contend  that  the  court  acted 
without  Jurisdiction  in  declaring  (1)  that  the 
Improvements  mentioned  in  the  findings  of 
fact  above  set  forth  shall  be  made,  and  (2) 
that  the  cost  and  expense  of  constructing  the 
same  shall  be  prorated  according  to  the  re- 
spective Interests  of  the  parties  in  the  waters 
of  Jordan  river.  The  principal  grounds  urged 
against  this  portion  of  the  court's  decision 
are  (a)  that  it  is  not  predicated  upon  any 
pleading  in  the  cause,  and  (b)  that  it  Is  in 
conflict  vrith  the  provisions  hereinbefore  set 
forth  of  the  original  decree.     On  the  other 
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hand,  It  la  earnestly  contended  by  respond- 
ents that  no  part  of  the  last  decree  is  in  con- 
flict with  the  original  decree;  that  the  last 
decree  was  entered  as  a  supplemental  decree 
only  to  meet  the  changed  conditions  brought 
about  since  the  entry  of  the  original  decree 
by  the  increased  volume  of  water  in  the  Jor- 
dan rlyer  during  portions  of  the  irrigation 
season  produced  by  the  pumping  of  water 
from  Utah  Lake.  In  other  words,  they  con- 
tend that  the  decree  is  merely  supplemental 
to  and  in  aid  of  the  original  decree. 

[1]  Courts  of  equity  undoubtedly  have  the 
power  to  make  such  orders  as  may  be  neces- 
sary to  carry  out  and  give  eSect  to  their  de- 
crees. 4  Pom.  Eq.  Jur.  (3d  Ed.)  1317.  In 
proceedings  of  this  character,  where  no  chtmge 
or  modification  is  sought,  and  the  only  effect 
of  the  proceedings  is  to  carry  out  the  provi- 
sions of  the  decree,  and  make  them  effective, 
a  motion  supported  by  affidavits  setting  forth 
the  fkcts  upon  which  the  movent  relies  is  or- 
dinarily sufficient  to  invoke  the  action  of  the 
court.  While  this  is  the  usual,  and,  as  we 
think,  the  better  practice,  yet,  where  the  par- 
ties to  the  decree  appear  in  court,  and  evi- 
dence is  introduced  in  support  of  and  against 
granting  the  motion,  as  was  done  In  this  case, 
the  failure  to  file  an  affidavit  in  support  of 
the  motion  is  not  necessarily  fatal  to  the  pro- 
ceedings. Where,  however,  a  party  to  a  de- 
cree seeks  to  have  It  changed  or  modified  as 
to  substance,  his  remedy  is  by  a  bill  of  re- 
view setting  forth  the  facts  upon  which  he 
relies  for  relief.  Story's  Eq.  PI.  §  388;  3 
Ency.  PI.  &  Pr.  670,  671;  16  Cyc.  617.  It  Is 
vigorously  contended  on  behalf  of  appellants 
that  the  decree  entered  In  these  proceedings 
cannot  be  upheld,  because  no  pleadings  were 
filed,  and  hence  there  are  no  Issues  upon 
which  to  base  a  decree.  These  proceedings 
were  had  in  an  action  over  which  the  court 
had,  and  for  certain  purposes  still  retains. 
Jurisdiction.  As  her^before  pointed  out, 
the  court  retained,  and  still  retains,  Jnrisdlc- 
tlon  "for  the  purpose  of  [making]  all  necessa- 
ry supplemental  orders  and  decrees  which 
may  be  required  to  make  effectual  the  rights 
awarded  and  preserved  by  the  decree."  In 
this  proceeding  the  action  of  the  court  was 
invoked,  not  for  the  purpose  of  adjudicating 
property  rights  and  conflicting  interests  of 
the  parties  pertaining  to  the  subject-matter 
of  the  action,  but  to  carry  into  effect  the  pro- 
visions of  the  decree.  The  pleadings  forming 
the  issues  and  the  Judgment  rendered  there- 
on, in  which  the  property  rights  of  the  re- 
spective parties  to  the  action  are  adjudicat- 
ed, were,  and  will  continue  to  be,  sufficient  to 
authorize  any  of  the  parties  to  the  decree  to 
Invoke  the  Jurisdiction  and  action  of  the 
court  when  necessary  to  carry  out  and  make 
effectual  the  provisions  of  the  decree.  This 
is  not,  as  counsel  for  appellants  seem  to  infer, 
a  proceeding  to  adjudicate  property  rights 
between  the  parties  to  the  action,  but  a  pro- 
ceeding in  which  the  action  of  the  court  la  in- 


voked to  preserve  rights  which  have  been  ad- 
judicated by  the  decree.  Therefore  pleadings 
were  not  necessary  to  Invoke  the  Jurisdic- 
tion and  action  of  the  court  in  the  premises. 
The  filing  of  a  motion  by  any  of  the  parties 
to  a  decree  inviting  the  court's  attention  to 
the  particular  matters  or  things  necessary  to 
be  done  in  order  to  carry  out  and  make  effec- 
tual the  provisions  of  the  decree,  and  doe 
service  thereof  on  all  the  parties  whose 
rights  will  be  affected  by  the  proceedings,  is 
sufficient,  and  espedally  where,  as  In  the  case 
at  bar,  the  parties  appear  In  court,  and  take 
part  In  the  proceedings. 

[2, 3]  Moreover,  after  the  action  of  the 
court  had  been  invoked,  and  evidence  was 
being  taken,  the  court,  as  hereinbefore  stated, 
temporarily  suspended  proceedings  and  ap- 
pohited  the  board  of  engineers  mentioned. 
The  report  and  recommendations  made  and 
filed  by  the  engineers  are  very  elaborate^ 
containing  a  full  and  detailed  statement  of 
the  improvements,  and  general  character 
thereof,  that  they  deemed  necessary  at  each 
point  of  diversion  along  Jordan  river  to  en- 
able the  commissioner  to  efficiently  and  equi- 
tably distribute  the  waters  of  the  stream  in 
accordance  with  the  provisions  of  the  orig- 
inal decree.  The  commissioner,  J.  E^wson 
Smith,  Jr.,  prepared  plans  and  specifications 
of  the  Improvements  recommended  by  him- 
self and  the  other  members  of  the  board  of 
engineers  and  a  statement  of  the  estimated 
cost  of  the  improvements  recommended  at 
each  of  the  points  of  diversion.  These  plans 
and  specifications,  with  a  detailed  statement 
of  their  estimated  cost,  were  submitted  to 
the  court,  and  the  commissioner  was  exam- 
ined and  cross-examined  at  great  length  by 
counsel  of  the  respective  parties  to  this  ap- 
peal. It  was  this  report,  not  the  motion, 
upon  which  the  proceedings  were  In  effect 
bad.  No  pleading,  however  perfect  as  such, 
could  contain  a  more  complete  and  Indd 
statement  of  the  facts  of  the  subject-matter 
of  inquiry  than  was  contained  in  the  report 
and  recommendations  made  by  the  board  of 
engineers,  supplemented,  as  the  report  was, 
by  the  plans  and  spedflcatlons  of  the  im- 
provements and  the  estimated  cost  thereof 
submitted  to  the  court  by  the  commissioner. 
The  parties  were  not,  as  has  been  suggested, 
left  to  grope  in  the  dark,  and  to  surmise 
and  conjecture  as  to  what  was  really  before 
the  court  for  investigation,  or  the  porpoaes 
thereof.  On  the  contrary,  they  were  ad- 
vised of  and  folly  comprehended  the  purpose 
of  the  proceeding  and  the  scope  that  it 
would  probably  take.  After  the  report  of 
the  engineers  was  filed.  Salt  Lake  City,  one 
of  the  plaintiffs  in  the  action,  filed  a  notice, 
which,  ao  &r  as  material  here,  Is  as  follows: 

"To  the  Defendants  and  Intervenen  in  the 
Above-Entitled  Action,  and  the  Re^ec- 
tlve  Attorneys: 
"Please  take  notice  that  on  a  hearing  of 
all  undlsposed-of  matters  in  the  above-enti- 
tled action,  before  Hon.  0.  W.  Morse,  Jndge^ 
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00  Tuesday,  the  9th  day  of  April,  1912,  at 
10  o'clock  a.  m.,  or  as  soon  thereafter  as 
coimsel  can  be  heard,  the  plaintiff  Salt 
Lake  City  will  more  the  court  to  consider 
end  determine  the  following  undlsposed-of 
pending  matters  in  said  cause,  to  witr  (1) 
What,  If  any,  improvements  recommended  in 
tbe  report  of  Commissioners  A  F.  Doremns, 
Wlllard  T.  Cannon,  and  J.  Fewson  Smith,  Jr., 
heretofore  filed  herein,  shall  be  made,  and 
the  time  for  making  the  same,  and  how  the 
expense  thereof  shall  be  apportioned." 

In  response  to  this  notice,  appellants  and 
other  parties  to  the  action  appeared  in  court, 
and  took  part  in  the  proceedings.  The  court 
haTlng  jurisdiction  of  the  subject-matter  of 
the  action,  the  parties,  by  appearing  in  court, 
and  taking  part  in  the  proceedings,  waived 
whatever  defects,  if  any,  there  were  in  either 
of  the  notices  because  of  the  failure  to  re- 
cite more  fully  therein  the  matters  which 
the  action  of  the  court  was  invoked  to  con- 
sider. 

[(]  Let  us  assume  for  the  sake  of  argument 
timt,  because  of  the  importance  of  the  ques- 
tions Involved,  some  document  in  the  nature 
of  a  pleading  setting  forth  in  detail  the  mat- 
ters to  be  considered  by  the  court  should  have 
been  filed  in  the  first  instance.  Tbe  record 
conclusively  shows  that  appellants  were  not 
prejudiced  because  this  was  not  done.  Nor 
were  they,  or  either  of  them,  prejudiced  be- 
cause of  the  informal  manner  in  which  the 
proceedings  were  conducted. 

While  tbe  motion  upon  which  these  pro- 
ceedings were  Inaugurated  is  not  as  broad 
and  comprehensive  in  its  recital  of  facts  as 
it  should  be,  and  especially  so  as  no  affida- 
vit setting  forth  the  facts  was  filed  in  support 
of  the  motion,  yet  we  think  appellants  are 
estopped  from  assailing  or  challenging  the 
provisions  of  the  decree  which  are  not  In 
conflict  with  and  in  no  way  antagonistic  to 
tbe  original  decree.  The  motion  upon  which 
tbe  action  of  the  court  was  invoked  and 
these  proceedings  were  had  was  filed  by  ap- 
pellant the  Utah  &  Salt  Lake  Oanal  Com- 
pany, and  its  counsel,  the  author  of  the  mo- 
tion, during  the  proceedings,  repeatedly  in 
open  court  expressly  waived  tbe  filing  of 
pleadings.  This  waiver  was,  at  least  tacitly, 
acquiesced  in  by  the  other  two  appellants. 
On  one  of  these  occasions,  counsel  said:  "I 
don't  care  about  any  formal  pleadings.  I 
don't  think  there  Is  any  need  of  any.  I 
think  the  request  of  the  commissioner  is 
enough  to  set  tbe  case."  On  another  occa- 
sion be  said:  "So  tar  as  I  am  concerned,  on 
behalf  of  the  Utah  &  Salt  Lake  [Canal  Com- 
pany] I  stipulate  the  decision  in  this  case 
may  be  made  on  the  facts  submitted  to  the 
court,  taking  into  consideration  all  the  le- 
gal rights  as  shown  by  the  evidence  as  to 
any  and  all  of  the  parties  concerned,  the 
same  as  if  each  and  every  legal  right  upon 
which  there  is  evidence  has  been  set  forth 
fully  In  the  pleadings." 

Ilk  response  to  the  foregoing  statement. 


counsel  for  appellant  the  East  Jordan  Irriga- 
tion Company  said:  "I  will  supplement  that 
on  behalf  of  the  East  Jordan  to  this  extent, 
tliat  such  contracts  as  have  been  read  into 
the  record  as  yotir  honor  may  desire  to  have 
transcribed  by  the  reporter  for  reference 
may  be  transcribed  at  the  expense  of  the 
parties." 

Later  on  in  the  proceedings,  counsel  for 
appellant  the  Utah  &  Salt  Lake  Canal  Com- 
pany said:  "We  will  concede,  as  matter  of 
law,  that  the  court  has  the  power  reserved  at 
this  time.  Questions  of  what  shall  be  done, 
cost,  and  how  it  shall  be  paid  for,  tbe  court 
has  the  power,  as  a  matter  of  law,  under  the 
decree,  to  order  that  suitable  measuring  de- 
vices be  put  in  these  two  places." 

One  of  the  "places"  referred  to  by  counsel 
Is  the  Jordan  Narrows,  at  or  near  the  intake 
of  the  canals  of  the  East  Jordan  and  Utah 
ft  Salt  Lake  Companies.  The  assignment 
of  error  in  which  the  decree  is  assailed  on 
the  ground  that  it  is  not  based  upon  Issues 
made  by  proper  pleadings  is  overruled. 

[5]  The  original  decree,  as  hereinbefore 
stated,  provides  that  the  parties  to  tiie  suit 
shall  respectively  construct  and  maintain,  or 
cause  to  be  constructed  and  maintained,  "at 
their  own  cost,  and  under  the  direction  or 
supervision  of  the  commissioner  appointed  by 
the  court,  proper  appliances  for  the  accurate 
measurement  of  the  waters  awarded  to  them 
respectively;"  and,  as  stated,  the  decree  fur- 
ther provides  that  "original  jurisdiction  of* 
this  cause,  and  the  subject-matter  thereof, 
and  the  parties  thereto,  la  hereby  retained  for 
the  purpose  of  all  necessary  supplementary 
orders  and  decrees  which  may  be  required  to 
make  effectual  tbe  rights  awarded  and  pre- 
served by  this  decree."  The  evidence,  with- 
out conflict,  shows  that  the  dams,  weirs,  and 
appliances  that  have  been  and  are  now  in  use 
are  Inaccurate  and  Inadequate  for  the  proper 
distribution  of  the  waters  in  accordance  with 
the  terms  of  the  decree,  and  the  undisputed 
evidence  shows  that  the  commissioner  and  his 
assistants  are  obliged  to  incur  considerable 
danger  in  regulating  and  distributing  the 
waters  under  present  conditions.  On  this 
point  the  commissioner  testified,  and  bis  tes- 
timony is  not  disputed,  in  part  as  follows: 
"The  old  dam  must  be  renewed.  It  is  im- 
possible to  operate  any  longer  with  it  in  its 
present  condition  without  danger  to  the  life 
of  the  man  who  tries  to  make  any  division 
there.  •  •  ♦  The  old  Turner  dam  which 
Is  used  for  diverting  water  into  the  Utah  & 
Salt  Lake  Canal,  and  for  passing  everything 
that  belongs  to  all  other  parts  of  the  system 
except  the  East  Jordan  Canal,  *  *  *  is 
dangerous.  *  *  *  It  is  risky  for  one  man 
to  handle  the  head  boards  on  the  top  of  the 
platform  under  the  condition  that  dam  is 
now  in.  If  a  man  gets  in  there,  he  is  very 
apt  to  drown." 

The  evidence  also  shows,  in  fact  it  is  in 
effect  conceded,  that  some  of  the  parties  to  the 
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decree  get  more  water  than  tbey  are  entitled 
to  receive  under  tbe  decree,  and  that  this  in- 
equality )n  the  distribution  cannot  be  obviat- 
ed under  present  conditions.  Appellants,  In 
their  brle<B,  say:  "It  may  be  true  gome  Irri- 
gation companies  hare  at  times  been  getting 
more  water  and  others  less  than  the  original 
decree  spedfled  to  be  the  carrying  capacity 
of  their  canals.  ♦  ♦  •  It  may  be  true 
that  at  times  both  the  ITtah  &  Salt  Lake 
and  East  Jordan,  for  Intermittent  periods, 
get  more  water  than  they  are  entitled  to." 

The  undisputed  evidence  shows  that  the 
improvements  referred  to,  if  made,  would  en- 
able the  commissioner  to  overcome  these  ob- 
stacles, and  to  properly  and  economically  dis- 
tribute the  wat^s  substantially  as  provided 
for  in  the  decree.  On  this  point  the  commis- 
sioner testifled,  and  his  testimony  is  not  dis- 
puted, as  follows:  "The  structures  I  pro- 
posed will  enable  us  to  practically  overcome 
the  principal  variations  and  fluctuations.  In 
my  opinion,  I  think  we  could  regulate  the 
flow  of  the  water  with  substantial  accuracy 
with  these  appliances.  I  do  not  know  of  t^ny 
other  appliances  or  any  other  way  that  those 
appliances  can  be  constructed  that  would 
combine  the  elements  of  efficiency  and  be 
substantial." 

We  are  of  the  opinion,  and  so  hold,  that 
the  court,  under  the  facts  and  circumstances 
as  shown  by  the  record,  was  fully  warranted 
in  ordering  and  decreeing  that  the  Improve- 
ments be  made  in  accordance  with  the  plans 
and  specifications  submitted  by  the  commis- 
sioner and  recommended  by  him,  and  that  it 
did  not  exceed  its  jurisdiction  In  so  doing. 

[(]  We  now  come  to  the  questions  present- 
ed by  the  assignment  directed  to  the  findings 
of  fact  and  decree,  wherein  it  is  hdd  that  the 
improvements  mentioned  are  for  the  "Joint 
benefit  of  all  the  parties  to  said  action,"  and 
that  the  cost  of  putting  in  and  maintaining 
the  Improvements  should  be  borne  by  the 
parties  to  the  action  according  to  their  re- 
spective Interests  in  the  waters  distributed. 
The  record  shows,  and  the  court  found,  that 
Salt  Lake  City,  Utah  &  Salt  Lake  Canal 
Company,  the  East  Jordan  Irrigation  Com- 
pany, and  the  North  Jordan  Irrigation  Com- 
pany have  °a  common  interest  in  the  impound- 
ing dam  and  in  the  pumping  plant  Counsel 
for  appellants  discuss  and  criticize  the  court's 
findings  regarding  the  circumstances  and  con- 
ditions under  which  the  pumps  may  be  put 
in  operation  each  year,  and  the  basis  upon 
which  the  cost  of  starting  and  operating  them 
shall  be  prorated  among  the  parties  benefited 
thereby.  We  think  it  sufficient  to  here  state, 
without  reviewing  the  evidence  bearing  upon 
this  question,  that  this  assignment  is  without 
merit,  and  is  therefore  overruled.  It  is  con- 
ceded that  the  dam  near  the  intake  of  the 
canal  of  the  Power  Company  and  the  Utah 
&  Salt  Lake  Canal  Company  and  the  Intake 
of  the  Bast  Jordan  Company  canal,  and  re- 
ferred to  In  the  evidence  as  the  "main"  dam. 


is  used,  not  only  as  a  diverting  dam  for  these 
canals,  but  that  it  Is  also  used  and  is  neces- 
sary to  measure  and  determine  the  amount 
of  the  flow  of  the  river  over  the  dam  to  the 
approprlators  down  the  stream.  This  dam 
and  weir  being  for  the  loint  benefit  of  the 
appellants  and  of  Salt  Lake  City,  South  Jor- 
dan Canal  Company,  and  the  North  Jordan 
Irrigation  Company,  the  court  held,  and,  as 
we  think,  correctly,  that  the  cost  of  their 
construction  should  be  prorated  between  the 
parties,  and  that  each  party  should  pay  In 
proportion  to  his  Interests  in  the  stream. 
The  Power  Company,  however,  takes  the 
position  that  It  ought  not  to  be  required  to 
pay  any  portion  of  the  cost  of  constructing 
and  maintaining  this  dam,  on  the  ground 
that  it  does  not,  so  it  contends,  "receive  any 
substantial  benefits  therefrom."  Its  counsel, 
in  their  printed  brief,  say:  "If  there  is  to  be 
any  equity  in  the  apportionment  of  these 
costs,  it  must  be  on  the  basis  of  benefits  re- 
ceived, and  not  on  a  mere  possibility.  To 
the  extent  to  whldi  the  parties  use  these 
improvements,  they  should  pay  therefor. 
That  seems  to  us  to  be  the  only  fair  basis 
upon  which  to  divide  these  expenses.  And 
if  the  Power  Company  does  not  actually  re- 
ceive any  substantial  benefits  therefrom, 
*  *  *  It  should  not  be  required  to  pay  any 
of  the  costs  thereof." 

The  commissioner  testified,  and  his  evi- 
dence Is  not  disputed:  "If  the  Tellurlde 
Power  Company  has  the  right  to  use  the 
water  of  the  South  Jordan  Canal  under  the 
decree,  that  water  would  have  to  be  taken 
through  the  Utah  &  Salt  Lake  Canal,  and 
would  require  a  sufficient  diversion  dam  to 
turn,  not  only  the  water  to  which  the  Utah 
&  Salt  Lake  Canal  Is  entitled,  but  also 
the  quantity  the  Tellurlde  Power  Company 
might  have  the  right  to  use  of  the  South 
Jordan  water.  The  same  is  true  of  the  North 
Jordan  water  and  the  City  water.  •  •  • 
The  improvements  here  suggested  take  that 
into  consideration."  Further  along  In  his 
testimony,  he  says:  "If  the  city,  prior  claim- 
ants, and  the  North  Jordan  are  using  the 
water,  the  T^uride  Power  Company  cannot 
get  all  the  water  it  sees  fit  on  account  of 
the  incapacity  of  the  canal  to  carry  It  Leav- 
ing that  out  there  is  no  reason  why  they 
can't  get  it  It  depends  entirely  upon  their 
providing  means  of  using  it  I  know  of  no 
reason  why  it  is  not  under  their  control,  if 
they  see  fit  to  exercise  it" 

The  extent  of  the  Power  Company's  rig^t 
to  the  use  of  the  water  for  power  purposes  Is 
determined  and  fixed  by  the  original  decree 
as  follows:  "The  Power  Company  Is  the 
owner  of  and  entitled  to  the  light  to  use  all 
the  water  of  Jordan  river  flowing  In  and 
through  the  channel  thereof,  at  and  above  a 
point  on  said  river  where  the  power  plant 
of  said  company  is  situated,  to  the  use  of 
which  the  several  persons  and  claimants  di- 
verting the  water  of  the  ilver  north  and  be- 
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low  Qke  said  power  plant  are  entitled  as  ap- 
proprlatorB,  with  fixed  and  primary  rights, 
u  awarded  by  this  decree,  and  to  .convey 
sncb  water  to  its  power  plant  for  nse  In  the 
qwratlon  of  the  same,  and  to  deliver  the 
same,  after  such  nse,  back  into  the  river 
•  •  *  at  a  point  opposite  the  place  of  the 
uae  by  the  said  company." 

The  decree  also  specifically  provides  that 
tbe  Power  Company  also  has  the  right  to  the 
me  "in  the  same  manner,"  for  operating  its 
power  plant,  tbe  water  awarded  by  the  de- 
cree to  tbe  South  Jordan  Canal  Company 
and  to  Salt  Lake  City.  The  evidence  shows. 
In  fact  It  Is  conceded,  that  the  Power  Com- 
pany has  two  wheels  In  Its  plant,  and  that 
It  leqnlres  from  "between  86  and  100  to  120 
second  feet  of  water  to  operate  each  wheel. 
Tbat  Is,  to  operate  both  wheels  at  the  same 
tine,  It  requires  approximately  from  200  to 
240  second  feet  of  water.  In  other  words, 
the  maxlmnm  amount  of  water  required  to 
<^rate  the  power  plant  to  its  full  capacity 
l8  240  second  feet  Tbe  Utah  &  Salt  Lake 
Canal  Company  has  decreed  to  it  246  second 
feet  of  water.  The  carrying  capacity  of  this 
canal  is  300  second  feet  only.  Because  of  the 
limited  carrying  capacity  of  the  canal,  the 
Power  Company  Is,  and  has  been,  unable  to 
nin  more  tban  one  wheel  at  a  time,  and 
hence  has  not  at  any  one  time  used  to  ex- 
ceed 120  second  feet  of  water.  The  Power 
Company,  nevertheless,  under  the  decree,  has 
the  right  to  the  use  of  sufficient  water  (240 
second  feet)  to  run  its  plant  at  Its  full  capaci- 
ty, and,  whenever  it  provides  the  necessary 
facilities  for  carrying  the  water  to  which  it 
is  entitled  from  tiie  dam  in  question  by  en- 
larging the  Dtah  &  Salt  Lake  Canal  Com- 
pany's canal,  or  otherwise^  the  commissioner 
will,  under  the  decree,  be  required,  if  request- 
ed so  to  do,  to  distribute  this  amount  of 
water  to  it.  It  is  nowhere  suggested  or  In- 
timated in  the  record  that  the  Power  Com- 
pany lias  any  Intention  whatever  of  disclaim- 
ing or  of  abandoning  any  iwrtlon  of  its  right 
to  the  use  of  the  water  decreed  to  it  For 
anght  that  appears  in  the  record  the  Power 
Company  may  at  any  time  provide  the  neces- 
sary means  for  carrying  the  amount  of  water 
(240  second  feet)  necessary  to  operate  its 
power  plant  to  its  full  capacity.  We  there- 
fore know  of  no  good  reason,  and  certainly 
none  has  been  suggested,  why  the  Power 
Company  should  not  be  required  to  contrlb- 
nte  to  the  cost  of  constructing  and  main- 
taining the  dam  in  question  in  proportion 
to  its  maximum  right  to  the  nse  of  water. 
But  In  the  apportionment  of  costs  It  ought 
not  be  assessed  and  required  to  pay  for  water 
that  it  does  not  need  and  cannot  possibly 
use.  Under  the  undisputed  facts  the  Power 
Comiiany,  in  the  apportionment  of  the  costs 
of  the  construction  of  the  dam  and  weir  in 
question,  should  be  assessed  for  240  second 
feet  of  water  only,  instead  of  270  second 
feet  as  found  by  tlie  court    The  court  there- 


fore, erred  in  its  apportionment  of  tbe  costs 
and  exi)enses  In  that  regard. 

[7]  Appellants  object  to  the  construction  of 
the  kind  of  a  dam  recommended  by  the  com- 
ndsaloner  and  found  by  the  court  to  be  prop- 
er and  suitable  for  measuring  and  partially 
distributing  the  water  at  that  point  on  the 
ground  that  it  will  be  a  much  more  expen- 
sive dam  than  the  necessities  of  the  situa- 
tion demand.  The  estimated  cost  of  the  dam 
Is  912,180.  We  do  not  think  that  under  the 
facts  and  circumstances  as  disclosed  by  the 
record,  the  court  exceeded  its  power,  or  abus- 
ed its  discretion.  In  ordering  the  improve- 
ments as  planned  and  recommended  by  tbe 
commissioner.  Dp  to  this  point  we  think  the 
court  clearly  acted  within  the  powers  retain- 
ed by  it  in  the  original  decree.  But  there  is 
no  evidence  whatever  in  the  case  which  sus- 
tains, or  tends  to  sustain,  that  part  of  the 
decision  wherein  it  Is  held  that  the  construc- 
tion of  a  "concrete  dam  and  measuring  weir 
at  the  intake  of  the  Salt  Lake  City  and  South 
Jordan  Canal,  and  a  concrete  dam  and  meas- 
uring weir  at  the  intake  of  the  North  Jordan 
Canal,  at  what  is  known  as  the  Gardner  Mill 
Race,"  would  be  "for  the  Joint  benefit  of  all 
the  parties  to  said  action."  As  hereinbefore 
pointed  out  the  Intake  of  the  Salt  Lake  City 
and  South  Jordan  C!anal  is  approximately 
one  mile,  and  the  Intake  of  the  North  Jordan 
Canal  is  ten  miles  farther  down  the  stream 
tban  the  Intakes  of  the  canals  of  appellants. 
We  have  carefully  examined  the  record,  and 
have  considered  every  phase  of  the  question 
urged  and  discussed  by  counsel  in  their  oral 
arguments  and  in  their  printed  brlefb,  and 
we  fail  to  see,  and  are  unable  to  conceive  of, 
any  benefit  whatever,  either  directly  or  in- 
directly, that  would  inure  to  appellants,  or 
either  of  them,  by  the  construction  of  dams 
and  measuring  devices  in  the  river  channel 
below  where  the  stream  passes  the  intakes  of 
their  canals.  The  finding,  therefore,  cannot, 
upon  any  legal  or  equitable  principle,  be  up- 
held. Neither  can  that  part  of  the  decision 
be  sustained  in  which  it  is  held  that  the 
cost  of  the  construction  of  the  dams  and 
measuring  weirs  last  mentioned  shall  be  pro- 
rated between  the  parties  to  the  action  ac- 
cording to  their  respective  interests  in  the 
waters  of  Jordan  river.  The  decree  in  that 
regard  is  in  conflict  with  and  in  effect  nul- 
lifies certain  parts  of  the  original  decree 
herein  set  forth,  wherein  it  is  provided  that 
the  parties  to  the  suit  "shall  respectively 
construct  or  cause  to  be  constructed  at  their 
own  cost  •  •  •  proper  appliances  for  the 
correct  measurement  of  waters  awarded  to 
them  respectively,  and  thereafter  shall  main- 
tain and  keep  in  place  dams,  headgates, 
flumes,  canals,  and  penstocks,  and  other 
means  by  which  said  water  is  diverted  and 
used."  Respondents  contend  with  much  ear- 
nestness that  this  part  of  the  decree  was  en- 
tered by  agreement  of  the  parties,  and  at 
the  urgoit  request  of  appellants.    This,  we 
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think,  is  true  as  to  the  Utah  ft  Salt  I<ake 
Canal  Company;  but  the  record  !>hows  that 
the  East  Jordan  Irrigation  Company  repeat- 
edly, daring  the  proceedings  In  the  lower 
eonrt,  objected  to  having  any  portion  of  the 
cost  of  the  construction  of  the  Improvements 
In  the  river  below  their  diverting  dam  as- 
sessed against  it,  and  the  Power  Company 
objected  to  paying  any  portion  of  the  cost  of 
the  construction  of  the  contemplated  Im- 
provements, regardless  of  where,  or  at  what 
point  on  the  river,  they  may  be  installed. 
And  we  fall  to  find  anything  In  the  record 
that  is  susceptible  of  being  construed  as  an 
agreement  or  even  as  an  acquiescence  on  the 
part  of  these  two  appellants,  or  either  of 
them,  that  that  part  of  the  decree  apportion- 
ing costs  should  or  might  be  entered. 

The  cause  is  remanded,  with  directions  to 
the  trial  court  to  set  aside  that  part  of  the 
findings  of  fact,  conclusions  of  law,  and  de- 
cree in  wlilch  the  costs  of  improvements  men- 
tioned are  apportioned  between  the  parties 
to  these  proceedings,  and  also  that  part  in 
which  appellants  are  required  to  pay  a  por- 
tion of  the  cost  of  the  Improvements  made  In 
the  river  below  the  diverting  dam  at  the  in- 
takes of  their  canals,  and  to  make  findings 
thereon,  and  to  enter  judgment  in  accord- 
ance with  the  views  herein  expressed.  Each 
party  to  this  appeal  to  pay  its  own  costs. 

FRIGK,  3.  I  concur  with  the  GHIEO'  JTTS- 
TICE!.  In  view,  however,  of  the  able  dis- 
senting opinion  of  Mr.  Justice  STRAUP, 
I  desire  to  briefly  state  a  few  of  the  rea- 
sons which  Impel  me  to  arrive  at  the  con- 
clusion aforesaid. 

I  fully  concur  with  Mr.  Justice  STRAUP'S 
statements  and  conclusions  as  abstract  prop- 
ositions of  law;  but  in  my  judgment  they 
are  not  applicable,  and  it  would  be  unjust 
to  apply  them  in  this  case  in  view  of  the 
whole  record.  There  can  be  no  doubt  that 
the  trial  court  had  jurisdiction  of  the  sub- 
ject-matter, of  the  subject  of  the  particular 
proceeding,  and  of  the  parties.  Such  juris- 
diction was  specifically  retained  in  the  origi- 
nal decree  entered  in  this  action  in  1001  as 
pointed  out  in  the  opinion  of  the  CHIEF 
JUSTICE,  and  it  was  so  retained  for  the  ex- 
press purpose  of  making  "all  necessary  sup- 
plementary orders  and  decrees  which  may  be 
required  to  make  effectual  the  rights  award- 
ed and  preserved  by  this  decree."  This 
means,  if  it  means  anything,  more  than  mere- 
ly to  retain  jurisdiction  for  the  purpose  of 
the  enforcement  of  the  judgement  or  decree, 
which  every  court  retains  as  a  matter  of 
right  Let  me  ask  what  order  or  decree  Is 
approved  by  the  CHIEF  JUSTICE,  except 
such  as  Is  clearly  comprehended  within  the 
foregoing  reservation  found  in  the  original 
decree?  Again,  can  any  one  doubt  that,  in 
order  to  enforce  the  true  spirit  and  Intent 
of  the  original  decree,  had  it  become  neces- 
sary to  make  the  orders  in  question  and  as 
sustained  by  the  CHIEF  JUSTICE  as  part 


thereof,  that  such  orders  could  not  have  been 
made  a  part  thereof  without  any  further 
pleadings  In  the  case?  Are  not  such  mat- 
ters, however  complex,  merely  incidental  to 
the  right  to  appropriate,  divert,  and  use  tbe 
waters  of  a  stream  or  system,  which  right  Is 
to  be  enjoyed  in  connection  with  others  who 
may  have  rights  to  the  use  of  water  flowing 
in  the  same  stream  or  system?  Suppose  the 
action  had  been  brought  to  determine  and 
fix  the  rights  of  all  the  approprlatora  of 
water  from  the  Jordan  river,  and  the  conrt 
had  found,  and  in  the  decree  had  declared, 
those  rights,  and  had  also  determined  at 
what  points,  and  how  often,  and  In  what 
amounts,  and  by  what  means  each  appro- 
priator  should  divert  his  water  from  the  wa- 
ters flowing  in  the  stream;  could  not  the 
court,  as  a  mere  incident  to  the  determina- 
tion of  such  rights,  also  have  determined  the 
kind  and  character  of  the  necessary  dlver^ 
log  appliances,  and  fixed  the  cost  thereof, 
without  special  pleadings  or  any  special 
statement  In  the  pleadings  setting  forth  jnst 
what  these  things  should  consist  of,  and  at 
what  point  or  points  they  should  be  placed? 
I,  at  least,  entertain  no  doubt  but  that  tbe 
court  could  have  done  all  of  these  things  as 
merely  incidental  to  the  principal  thing, 
namely,  the  determination  and  fixing  of  tbe 
rights  to  the  use  of  water.  If  I  am  right 
thus  far,  then  the  court  in  the  present  pro- 
ceeding could  also  do  these  things  without 
special  pleadings,  and  what  it  did  in  tliat 
regard,  however  informal  or  erroneous, 
would,  nevertheless,  not  be  open  to  the  ob- 
jection that  the  court  acted  Mrlthout  juris- 
diction. While  it  is  quite  true  that  under 
our  jurisprudence  a  court  is  not  an  autocrat, 
and  can  only  award  relief  according  to  tbe 
forms  of  law  and  procedure,  yet,  when  the 
court's  powers  are  once  set  in  motion  in  a 
particular  proceeding  in  a  proper  manner, 
whatever  the  methods  pursued  may  be  call- 
ed, subsequent  errors  and  departures  from 
the  regular  course  of  procedure,  althon^ 
gross,  do  not  rob  a  court  of  general  jurisdic- 
tion of  its  powers,  and  make  its  actions  in 
the  premises  void. 

The  record  in  this  case  conclusively  shows 
that  all  the  parties  affected  by  the  decree 
had  their  day  in  court.  It  shows  that  the 
proceedings  in  question  were  {tending,  and 
hearings  were  had,  from  time  to  time  cover- 
ing a  period  of  almost  two  years.  During 
that  time  numerous  stipulations,  oral  and 
written,  were  entered  into  by  the  parties,  and 
some  special  matters  were  from  time  to  time 
referred  to  special  experts,  and  the  reports 
made  upon  the  matters  so  referred  were  all 
submitted  to  protracted  hearings  before  the 
court,  and  before  they  were  approved  by  it 
Not  only  is  it  apparent  from  the  record  that 
the  parties,  with  the  exceptions  stated  by 
the  CHIEF  JUSTICE,  were  willing  to  and 
did  pjroceed  without  si)eclal  pleadings  or  state- 
ments of  any  kind,  but  tbe  record  furtber 
shows  that  such  has  been  the  course  of  pro- 
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cedue  In  this  case  ever  since  tbe  original  de- 
cree was  entered.    At  various  times  since  1901 
tie  district  court  has  been  called  on  to  make 
"orders  or  decrees"  which  were  deemed  nec- 
essary for  the  more  equitable  and  better  en- 
forcement of  the  terms  of  the  original  de- 
cree.   These  orders  Involved  the  expenditure 
of  thousands  of  dollars,  and,  if  it  be  now 
held  that  the  orders  in  this  proceeding  are 
Toid  for  the  reasons  stated  by  Mr.  Justice 
STRAUP,  then  it  unavoidably  follows  that 
practically  all  of  the  orders  made  subsequent 
to  the  original  decree  are  void  and  of  no 
force  or  effect  for  the  same  reasons.    To  so 
hold  would  unavoidably  ledd  to  turmoU  and 
endless  litigation.     This  should  be  avoided, 
if  avoidance  be  possible  under  the  forms  of 
law.    Moreover,  the  record,  in  my  Judgment, 
Is  all  but  conclusive  that,  if  the  decree  is 
modified  as   directed  by    the   CHIEF  JUS- 
TICE, none  of  the  parties  to  the  action  is  or 
can  be  prejudiced  in  any  substantial  legal 
right    If  the  court  had  Jurisdiction,  there- 
fore, no  cause  for  reversing  the  entire  decree 
and  again  setting  the  case  at  large  exists. 
Again,  if  it  were  necessary  to  have  pleadings 
for  the  purpose  of  completing  a  proper  Ju- 
dicial record,  an  order  to  supply  them  could 
be  made  nunc  pro  tunc.    While  this  could  be 
done  as  to  the  nonobjecting  parties  without 
question,  it,  in  my  Judgment,  under  the  cir- 
comstances  of  this  case,  may  also  be  done  as 
against  the  objecting  parties  for  two  reasons: 
(1)  Because  the  decree,  to  all  intents  and 
purposes,  has  been  modified  to  conform  to 
their  objections  which  were  proper ;   and  (2) 
after  the  decree  is  so  modified,  neither  of  the 
objecting  parties  wUl  be  affected  in  a  sub- 
stantial right,  if  pleadings,  or  any  other  nec- 
essary statements,  are  permitted  to  be  filed 
noac  pro  tunc  for  the  purposes  aforesaid. 
Not  only  will  the  objectors  not  suffer  in  any 
substantial  right,  bu^  if  pleadings  are  neces- 
sary to  make  a   complete  Judicial  record, 
they,  as  all  other  parties,  will  be  benefited, 
since  their  rights  under  the  original  decree 
will  aU  the  better  be  preserved.    But  it  is 
vigorously  insisted  that,  although  it  be  con- 
ceded that  the  court  had  Jurisdiction  of  the 
subject-matter  and  of  the  parties,  yet  it  did 
not  have  the  power  to  make  the  findings  and 
decree  in  this  proceeding,  because  its  Judicial 
powers    Iiave    not    been    properly    invoked. 
Tbis,  it  Is  contended,  1b  so  because  the  mo- 
tion was  utterly  insnfflcient  to  set  in  motion 
the  court's  powers.    As  a  basis  for  this  con- 
tention. It  is  iwinted  out  that  the  findings 
and  decree  include  a  multitude  of  things. 
Let  it  be  conceded  that  the  findings  and  de- 
cree do  cover  aU  of  the  things  enumerated 
by  Mr.  Jnstice  STBA^JP,  and  yet  my  conclu- 
sions, in  my  Judgment,  are  not  at  aU  affected 
thereby.    None  of  the  things  mentioned  were 
realty   Utigated    or  contested   matters,   but 
were  merely  Incidental  to  the  only  question 
that  was  before  the  court  for  determination, 
namely:     Should  the  court  order  different 
diverting   and  measuring   appliances  to  be 


installed.  In  order  that  the  waters  of  Jordan 
river  might  be  more  equitably  and  Justly 
measured  and  distributed  among  all  of  tlie 
approprlators  and  users  thereof  7  All  of  the 
facts  found  by  the  court  were  so  found  as  the 
basis  for  the  order  or  decree  that,  in  order 
to  accompUsh  the  puri)oaes  of  the  original 
decree,  such  appliances  were  necessary  at 
certain  points  on  the  stream,  and  hence 
should  be  installed. 

I  think  It  caimot  be  doubted  that  It  was 
necessary  for  the  court  to  hear  evidence  upon 
all  of  the  matters  found  by  it  in  order  to 
arrive  at  a  Just  conclusion  with  respect  to 
the  only  question  litigated,  namely,  the  ne- 
cessity of  installing  new  diverting  and  meas- 
uring appliances.  But  it  was  not  necessary, 
nor  was  it  intended  by  making  those  findings, 
to  settle,  adjudicate,  or  determine  any  of 
them,  because  those  matters  had  all  been 
settled  and  adjudicated  in  the  original  de- 
cree, and  by  orders  and  decrees  made  sub- 
sequent thereto,  and  before  this  proceeding 
was  instituted.  As  already  stated,  therefore, 
these  matters  were  purely  incidental.  I  am 
of  the  opinion,  therefore,  that  the  motion,  al- 
though quite  informal,  was,  nevertheless,  suf- 
ficient to  properly  invoke  the  powers  of  the 
court,  and  eepedally  so  in  view  that  the  court 
always  had  Jurisdiction  of  the  cause  for 
the  very  purposes  that  the  framer  of  the 
motion  had  in  view  in  presenting  it  to  the 
court  If,  therefore,  there  is  any  defect  in 
the  motion  at  all,  it  is  merely  one  of  defec- 
tive statement,  and  not  one  which  is  entirely 
lacking  in  substance,  and  therefore  of  no 
force  or  effect  Courts,  in  the  administra- 
tion of  law  and  Justice,  may  not  lose  sight 
of  the  utilitarian  and  practical  side  of 
things.  AU  rules,  excepting  those  which  con- 
fer Jurisdiction,  should  always  be  liberally 
construed  and  applied  when  such  is  neces- 
sary in  furtherance  of  Justice.  And  under 
some  circumstances  even  Jurisdictional  mat- 
ters should  not  be  too  strictly  invoked.  To 
now  set  aside  the  whole  decree,  and  again 
set  the  whole  matter  at  large,  could  result 
only  in  injustice,  for  the  reason  that  it  would 
entail  a  very  large  and  unnecessary  expenao 
upon  both  public  and  private  interests,  with- 
out any  corresponding  good  whatever.  As 
I  view  the  matter,  the  district  court  had 
full  and  complete  Jurisdiction  to  hear,  de- 
termine, and  declare  the  matters  covered  by 
the  findings  and  decree,  with  the  exception 
of  those  things  that  are  modified  as  pointed 
out  in  the  opinion  of  the  CHIEF  JUSTIGBl 
The  order  or  decree  should  therefore  as  mod- 
ified be  affirmed. 

STBAUP,  J.  I  concnr  In  that  part  of  the 
order  reversing  the  Judgment,  and  dissent 
from  that  affirming  It 

Let  it  be  conceded  that  the  court,  when  its 
action  was  properly  invoked,  had  power  as 
claimed  to  make  such  supplemental  and  ad- 
ditional orders  in  the  premises  as  were  neces- 
sary and  proper  to  give  effect  to  and  execute 
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tbe  original  decree,  the  Jndgment  of  1901; 
yet  I  am  of  tbe  opinion  snch  action  was  not 
properly  Invoked,  especially  not  to  hear  or 
adjudge  what  was  attempted  to  be  adjudged 
as  shown  by  the  findings  and  the  supplemen- 
tal decree.  Though  It  should  be  further  con- 
ceded that  the  party  invoking  the  action,  and 
the  parties  proceeding  without  objection,  and 
with  consent,  as  though  pleadings  of  some 
kind  bad  been  filed,  and  issues  presented, 
may  not  complain,  still,  how  stands  the  mat- 
ter  as  to  those  who  timely  and  properly  did 
object? 

A  Judgment  in  a  case  of  numerous  parties 
was  entered  in  1901,  whereby  the  ownership 
in  severalty  of  the  parties  in  and  to  tbe  use 
of  the  waters  of  Jordan  river  and  Utah  IJake, 
and  the  quantity  thereof  to  which  each  was 
entitled,  were  defined  and  decreed,  and, 
among  other  things,  their  rights  and  obliga- 
tions fixed  with  respect  to  the  construction 
and  maintenance  of  measuring  and  diverting 
appliances,  dams,  headgates,  fiumes,  canals, 
etc.,  and  the  payment  of  costs  and  expenses 
connected  therewith.  Nine  years  thereafter 
one  of  the  parties,  one  of  the  appellants  here, 
the  Utah  &  Salt  Lake  Canal  Company,  filed  in 
that  cause  a  written  notice,  the  first  notice 
set  forth  in  the  opinion  of  the  CHIEF  JUS- 
TICE, and  upon  that,  and  nothing  else,  invok- 
ed the  action  of  the  court,  and  obtained  an  or- 
der requiring  all  the  parties  to  appear.  Now, 
I  care  little  what  the  thing  filed  is  called, 
whether  a  complaint,  petition,  statement,  af- 
fidavit, notice,  or  some  other  name,  or  tbe 
remedy  pursued,  whether  by  supplemental 
and  additional  proceedings  in  tbe  original 
case,  or  by  a  new  bill,  or  by  some  original 
proceeding.  StlU  the  thing  filed,  whatever 
name  may  be  given  it,  or  whatever  remedy 
may  have  been  pursued,  must  have  substance 
to  properly  invoke  action  and  power  of  the 
court  to  hear,  try,  and  adjudicate.  Though 
formal  pleadings  were  not  necessary,  yet 
something  of  substance  was  essential  to  prop- 
erly invoke  such  action,  and  to  invest  tbe 
court  with  Jurisdiction  to  proceed.  How  was 
that  action  and  Jurisdiction  Invoked?  By  the 
filing  of  tbe  written  notice.  What  matter  of 
substance  does  it  contain?  The  only  simili- 
tude of  anything  of  substance — the  only  al- 
legation or  statement — is  that  the  party  fil- 
ing it  was  "advised"  by  the  commissioner 
"that  certain  improvements  are  necessary 
in  the  Jordan  river,  in  order  that  the  waters 
thereof  to  which  the  respective  parties  to 
this  action  are  entitled  may  be  properly  and 
economically  distributed."  Upon  that  an 
order  was  asked  and  obtained  that  all  tbe 
parties  be  ruled  in,  "the  character  of  tbe  im- 
provements determined,"  and  the  "proportion- 
ate part  of  the  expense  fixed."  What,  there- 
fore, by  that  notice,  and  upon  which  such 
order  was  asked  and  made,  was  presented  for 
judicial  consideration  and  determination? 
That  the  party  filing  the  notice  was  advised 
that  certain  improvements  in  the  tlver  were 


necessary.  It  is  not  stated  or  alleged  that 
they  were  necessary  or  on^t  to  be  made, 
nor  are  they  in  any  particular  identified, 
described,  or  characterized.  Nothing  could 
be  more  indefinite,  more  general,  or  nameless. 
True,  the  party  filing  the  notice  repeatedlf, 
during  the  trial,  asserted  and  proclaimed,  as 
did  some  of  the  other  parties,  a  waiver  of 
pleadings,  issues,  everything,  and  orged  tbe 
court  on  to  hear  anything  and  everyUiing  of- 
fered, and,  Uke  tbe  mariner  without  rudder 
or  compass,  went  splashing  on  without  let  oi 
hindrance.  Though  the  court,  for  want  of 
pleadings  or  issues,  or  something  defining  and 
restricting  Judicial  inquiry,  at  different  ttma 
during  the  proceedings  questioned  its  power 
to  proceed,  nevertheless  it  was  urged  on  by 
all  of  the  parties  except  two  of  the  appel- 
lants. The  Inquiry  took  a  wide  range,  involr- 
ing  about  everything  relating  to  the  irrigat- 
ing system,  and  to  the  use,  diversion,  and 
distribution  of  the  waters  of  tbe  river,  ex- 
cept the  appropriations  and  the  rights  of  the 
respective  parties  in  and  to  a  beneficial  use 
of  the  waters  and  the  quantity  thereof  to 
which  each  was  entitled.  -Those  matters 
were  left  undisturbed  as  fixed  by  tbe  decree 
of  1901.  Nowhere  were  the  investigations 
limited  or  prescribed  until  tbey  were  stated 
by  the  court  in  the  findings.  The  findings 
and  conclusions  are  lengthy,  covering  21 
printed  pages;  tbe  decree  10.  By  them  tbe 
court  decreed  and  adjudged  the  ownership 
of  a  large  and  expensive  pumping  plant  at  or 
near  the  source  of  the  river,  and  the  respec- 
tive rights  of  the  parties  therein  and  thereto, 
when  and  under  what  circumstances  it  could 
be  operated,  the  manner  of  its  control  and 
operation,  the  own^ershlp  of  lands,  easements, 
appurtenances,  and  rights  of  way,  the  diver- 
sion, distribution,  and  control  of  tbe  waten 
of  the  respective  parties,  the  kind  and 
number  of  impounding,  and  diversion  dams, 
measuring  weirs,  diverting  and  coqtrolUng 
devices  along  the  river,  the  payment  and  ap- 
portionment of  costs  and  exi>enseB  for  the 
construction,  operation,  and  maintenance  of 
them,  c^nd  the  payment  of  damages  occasion- 
ed by  overfiows  and  inundations. 

Two  of  the  appellants,  however,  the  Bast 
Jordan  Irrigation  Company  and  the  Tellurlde 
Power  Company,  at  the  very  threshhold, 
made  timely  objections,  on  the  ground  that 
there  were  no  pleadings  or  issues  with  re- 
spect to  which  evidence  could  be  received, 
and  that  the  court,  for  tliat  reason  among 
others,  was  without  Jurisdiction  to  proceed 
to  trial.  These  objections  were  overruled. 
And  during  the  trial  counsti  for  these  par- 
ties, upon  these  grounds,  at  different  times, 
objected  to  testimony  offered,  and,  when 
the  report  of  the  commissioners  was  about  to 
be  received  in  evidence,  the  court  inquired 
of  counsel,  "Is  there  any  of  tbe  parties  that 
object  to  tbe  court  entering  upon  the  con- 
sideration of  having  these  improvements 
made?"    Counsel  for  the  East  Jordan  Irrl{a- 


Digitized  by  LjOOQ  IC 


Utab) 


SALT  LAKE  OITT  t.  UTAH  *  SALT  LAKE  CANAL  00. 


649 


thm  Company  answeied  that  tbey  did  object 
upon  tbe  grounds  theretofore  stated,  and 
upon  de  farther  ground  that  to  order  the 
Improvements,  and  to  apportion  the  costs 
therefor,  would  be  In  violation  of  the  decree 
ot  1901.  Bat  tbe  court  overruled  the  ob- 
JecUons,  and  proceeded.  On  the  record  I  do 
not  see  anything  to  Justify  the  conclusion 
that  these  parties  waived  anything.  Clearly, 
as  to  them,  the  Judgment  is  bad. 

But  how  about  the  claimed  waiver  of  the 
other  appellant,  the  party  invoking  the  ac- 
tion of  the  court?    If  a  proceeding,  for  want 
of  some  sort  of  a  pleading,  issue,  statement, 
something  of  substance — I  do  not  care  what 
it  is  called— to  Invoke  action  of  the  court, 
and  to  authorize  It  to  hear  and  try  some 
nameless  and  indescribable  thing  presenting 
no  matter  of  controversy  and  no  jwlnt  of  fact 
or  law  whatever  for  determination,  is  waiva- 
ble, then  has  this  appellant  waived  it,  and 
ought  it  to  be  held  to  the  waiver,  if  the  law 
permits  It    But  I  do  not  see  on  what  prlnd- 
^e  snch  a  holding  can  be  made,  for  the  waiv- 
er goes  directly  to  substance  and  to  Juris- 
diction.   It  is  fundamental  that  what  is  not 
Juridically  presented  cannot  be  Judicially  de- 
cided;  that  pleadings  of  some  sort,  a  com- 
plaint, petition,  affidavit,  statement,  notice, 
something  of  substance,  presenting  some  sort 
of  Issue  either  of  fact  or  law  for  adjudica- 
tion, are  the  Juridical  means  of  Investing  a 
court  with  Jurisdiction  of  the  subject-matter 
to  adjudicate  It    How  often  have  we  heard 
it  said  that  pleadings,  allegations,  or  state- 
ments of  some  sort  are  essential  to  Jurisdic- 
tion ;   that  what  ought  to  be  of  record  must 
be  proved  by  record,  and  by  the  right  record; 
that,  if  there  is  no  issue,  there  is  no  authority 
to  try;  that  a  court  cannot  act  without  its 
record,  and,  it  it  does,  its  acts  are  coram  non 
Jndlce;  that  a  Judgment  without  allegations 
is  void,  and  subject  both  to  direct  and  collat- 
eral attack,  for,  when  the  foundation  falls, 
aU  goes  to  the  ground ;  and  that  a  Judgment 
rendered  where  no  cause  has  been  stated  is 
as  much  a  Judgment  coram  non  Judice  as  one 
rendered  on  a  case  perfectly  stated  before  a 
court  not  clothed  with  Jurisdiction  to  hear 
and  determine  it     In  harmony  with  this  is 
the  Code  that  objections  to  the  Jurisdiction 
of  tbe  court,  and  that  no  cause  of  action  is 
stated,  are  not  waived  by  failure  to  make 
them  on  demurrer  or  by  answer,  and  are  the 
repeated  holdings  of  courts  under  it,  that 
these  objections  are  always  available  both 
on  direct  and  collateral  attack.    There  are 
many  things  pertaining  to  the  formal  or  ad- 
jective law  which  parties  may  waive.    They 
may  as  to  matters'  personal  to  themselves 
override  the  law,  and  stipulate  one  for  tbein- 
■elves.    Tbey  may  acquiesce  in  error,  and  by 
acqnieseence  avoid  its  effect    But  matters 
of  sabstanoe  cannot  be  waived.    These  need 
neither  objection,  exception,  nor  assignments 
of  error.    With  respect  to  them,  courts  sua 
sponte  open  the  record  and  take  notice  of  de- 
fects of   substance  without  regard  to  the 


wishea  ot  either  party  named  on  the  record. 
Again,  bow  often  do  we  read  that  the  Judg- 
ment record  must  stand  tbe  test  of  a  general 
demurrer  which,  at  all  its  stages,  and  by 
whatever  name  called,  whether  motion,  de- 
murrer, motion  in  arrest  of  Judgment,  or  non 
obstante  veredicto,  or  of  repleader,  review 
In  appellate  procedure,  or  requirements  to 
resist  objections  on  collateral  attack,  or  re- 
quirements for  res  adjudlcata,  attaches  to 
substance  or  the  state's  substantive  law, 
which  cannot  be  waived.  The  public,  the 
sovereignty,  the  state,  requires  and  demands 
a  coram  Judice  proceeding.  No  other  suffic- 
es; no  other  will  be  recognised.  1!be  state 
gives  much  freedom  to  suitors  to  stipulate  n 
law  for  themselves  as  to  matters  personal  to 
themselves;  but  it  has  not  given  them  tbe 
right  to  waive  or  contract  away  what  con- 
cerns the  state  itself,  coram  Judice  proceed- 
ings. As  to  that  the  state  cannot  be  fore- 
closed by  the  compact  or  conduct  of  tbe  par- 
ties named  upon  the  record.  Hence  the  Code 
that,  by  failure  to  demur,  and  by  answering 
a  party,  waives  many  things  of  formal  or  ad- 
jective law,  but  not  Jurisdiction  of  the  court, 
nor  sufficiency  of  the  pleading  or  thing  filed 
to  Invoke  the  action  of  the  court,  and  to  in- 
vest it  with  Jurisdiction  to  hear,  try,  and 
adjudge.  Courts  under  the  Code  cannot,  any 
more  than  they  could  at  common  law,  or  in 
equity,  sit  as  a  godfather  over  suitors,  grant- 
ing to  or  withholding  from  them  whatever 
may  seem  to  the  court  Just  and  proper.  They 
cannot  choose  their  cases.  They  can  only  de- 
cide those  and  the  matters  therein  involved 
which  the  parties  have  presented  by  their 
statements  of  the  cause  of  action  and  ground 
of  defense.  I  use  the  term  "cause  of  action" 
in  the  broadest  sense;  any  right  which  a  par- 
ty has  to  institute  and  carry  through  a  pro- 
ceeding, whether  original  or  supplemental,  re- 
sulting in  a  Judgment,  that  foundation  which 
every  Judgment  must  have  to  support  it  If 
a  Judgment  ever  was  void  for  want  of  a 
statement  or  allegation,  a  foundation  to  sup- 
port it,  void  because  no  Jurisdiction  was  con- 
ferred upon  the  court  to  hear,  try,  and  ren- 
der a  Judgment,  then  is  this  Judgment  a  nul- 
lity. That  is  self-evident  when  the  notice, 
the  thing  filed  to  invoke  the  action  of  the 
court,  and  to  invest  It  with  power  to  hear 
and  tiry  something,  Is  compared  with  the  find* 
ings  and  tbe  Judgment,  the  matters  presented 
with  the  matters  adjudicated.  The  notice 
presenting  not  even  the  slightest  similitude 
of  an  issue  either  of  fact  or  law,  the  compar- 
ison is  one  of  nothing  with  that  of  something 
requiring  30  printed  pages  to  state  it  And 
on  that  foundation — nottilng — rests  the  Judg- 
ment complained  of. 

True,  tbe  respondents  contend  that  it  also 
rests  on  the  original  pleadings  of  the  cause. 
No  doubt  many  orders  and  some  Judgments, 
made  or  rendered  as  the  result  of  proceed- 
ings supplemental  or  additional  to  an  original 
decree  or  Judgment  in  the  same  cause,  may 
be  supported  by  the  original  pleadings  in  that 
cause.    Whether  they  hava  such  support  is 
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dependent  npon  tbe  contents  of  the  orlgln^il 
pleadings,  and  the  matters  adjudged  both  by 
the  original  judgment  and  by  the  supplemen- 
tal or  additional  order  or  judgment.  But 
from  mere  inspection  it  here  Is  manifest  that 
tbe  supplemental  judgment  has  no  support 
from  such  a  source.  The  adjudication  here 
made  by  the  supplemental  judgment  consti- 
tutes a  complete  and  Independent  judgment 
or  decree  based  on  full,  complete,  and  inde- 
pendent findings.  In  such  respect  tbe  find- 
ings, conclusions,  and  tbe  judgment  are  as 
full  and  complete  as  required  in  any  original 
or  independent  action.  A  comparison  of 
them  with  the  original  judgment  record 
shows  modifications  and  annulments  of  mate- 
rial portions  of  the  original  judgment,  and 
adjudications  not  within  the  issues  of  the 
original  pleadings.  Surely  the  filing  and  pres- 
entation of  tbe  notice  did  not  invest  the 
court  with  any  such  power,  nor  apprise  the 
parties  of  any  such  contemplated  action. 
The  case  as  presented  by  the  original  plead- 
ings was  not  partly  but  wholly  tried,  and  was 
fully  and  finally  adjudicated  on  all  the  issues 
presented  by  the  original  pleadings  nine 
years  ago.  They  support  that  judgment,  not 
this.  The  issues  presented  by  them  wer« 
then  properly  tried,  not  now.  In  this  con- 
nection do  the  respondents  also  say  that 
these  proceedings  were  but  in  aid  of  the 
original  decree,  and  to  give  effect  to  it,  and 
were  had  in  pursuance  of  a  power  or  contin- 
uing jurisdiction  retained  by  the  court  under 
the  original  decree.  Let  It  be  assumed  that 
that  was  the  intention  of  these  proceedings, 
and  that  the  parties,  or  some  of  them,  had 
some  right  or  obligation  which,  to  assert  and 
present,  did  not  require  a  fresh  or  independ- 
ent action,  but  could  be  presented,  and  judi- 
cial action  Invoked  upon  It.  under  the  claim- 
ed continuing  jurisdiction  of  the  court;  yet 
how  did  the  court,  nine  years  after  the  orig- 
inal decree,  get  jurisdiction  to  hear  and  ad- 
judicate the  particular  matters  and  things 
here  beard  and  adjudicated?  Though  the 
court  retained  and  possessed  a  continuing 
jurisdiction,  its  powers,  nevertheless,  were 
not  wound  up  and  set  like  an  alarm  clock  to 
automatically  go  oft  every  irrigating  season 
or  every  nine  years.  Notwithstanding  such 
continuing  jurisdiction,  a  presentation  of 
allegations,  or  a  statement  of  some  kind  as  to 
the  nature  of  some  right,  or  obligation,  or 
matter  for  judicial  inquiry,  was,  nevertheless, 
essential  to  properly  invoke  the  court's  ac- 
tion, and  to  invest  it  with  power  to  further 
hear,  try,  and  adjudicate.  That  is,  to  invoke 
such  action,  the  parties,  nevertheless,  were 
required  to  present  something  to  the  court 
to  bear,  try,  and  adjudicate,  and  concerning 
which  the  proceedings  and  trial  resulted  in 
tbe  judgment  here  rendered  and  complained 
of.  That  something  was  the  notice  which  is 
nothing. 

It  is  further  contended  that  the  report  of 
the  commissioners,  which  was  received  in 
evidence,  and  incorporated  in  the  bill  of  e*- 
cepttons,  may  be  regarded  as  somethins  pre- 


senting issues  or  matters  for  Judicial  inquiry 
and  determination.  I  think  not  The  notioe 
on  which  these  proceedings  were  instituted 
was  filed  in  November,  1910.  The  hearing 
began  in  January,  1911.  After  it  had  been 
carried  on  off  and  on  for  several  montlu, 
much  testimony  given,  the  commissionerB  and 
other  witnesses  examined  and  cross-examin- 
ed, and  much  other  evidence  adduced,  re- 
specting the  subjects  upon  which  findings 
later  were  made,  and  after  the  case  bad  thus 
been  partly  tried,  and  upon  divers  conten- 
tions being  made  by  counsel  in  armament 
concerning  the  improvements  and  the  appor- 
tionment of  tbe  costs  therefor,  the  court  ob- 
served: "I  will  hear  from  all  the  parties 
with  reference  to  that  apportionment  after 
we  have  determined  what  is  to  be  construct- 
ed. Gentlemen,  I  will  do  this:  I  will  ask  Mr. 
Smith  (the  commissioner),  and  I  will  have 
some  one  associated  with  him,  to  make  some 
estimates  and  computations  to  submit  to  the 
court  at  some  future  day,  and  I  will  fix  the 
time,  and  notU^  all  of  the  parties  interested, 
so  that  they  can  be  here  and  consider  that  re- 
port" Thereupon  the  court  appointed  the 
commissioner  and  two  others,  all  of  them 
dvll  engineers,  to  make  a  report,  and  the 
further  hearing  subject  to  future  notice  con- 
tinued indefinitely.  Later,  in  June,  1911,  a 
report  was  made  which,  on  a  further  bear- 
ing, was,  over  the  objections  of  two  of  the  ap- 
pellants, put  in  evidence,  and  further  evi- 
dence adduced.  The  hearing  was  then  again 
continued,  and  finally,  in  April,  1912,  Salt 
Lake  City  served  the  notice  referred  to  by 
the  CHIEF  JUSTICE  for  a  resumption  of  a 
further  "hearing  of  all  undisposed  of  matters 
in  tbe  above-entitled  action,"  and  respecting 
improvements  recommended  by  the  commis- 
sioners. A  further  hearing  was  had,  the 
commissioners  further  examined,  and  further 
evidence  adduced. 

I  cannot  regard  that  as  anything  present- 
ing issues.  The  report  was  not  anything  al- 
leged, asserted,  or  presented  by  either  party. 
I  have  already  observed  that  courts  cannot 
choose  their  cases,  nor  present  the  statement 
of  the  cause  of  action  or  ground  of  defense, 
the  matter  for  judicial  inquiry.  Neither  can 
they  delegate  that  to  a  commissioner  or  other 
ofiBcer  of  the  court  The  parties,  and  they 
alone,  must  present  the  issue,  the  right,  the 
obligation,  the  matter,  whatever  it  may  be, 
for  judicial  Inquiry  and  determination.  The 
report  was  made  and  received  In  evidence  to 
aid  the  court  in  'arriving  at  findings  and  con- 
clusions. As  such,  I  think,  portions  of  It 
were  properly  received ;  much  of  it  however, 
was  not  even  proper  for  that  purpose.  Bat 
I  cannot  regard  it  as  performing  any  func- 
tion other  than  evidentiary.  It  has  no  sem- 
blance of  anything  presenting  allegations  or 
issues  of  any  kind,  or  of  any  Jurisdictional 
element  or  Juridical  means  investing  tbe 
court  with  power  to  act  hear,  try,  and  adju- 
dicate. It  is  fundamental,  and  as  trae  now 
as  when  first  declared  many  years  ago,  that 
jurisdictional  facts  most  arise  from  plead* 
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logs,  a  docnment  of  some  sort  containing  al- 
legations or  statements  of  some  substantive 
Tight  or  obligation  invoking  Judicial  action. 
It  matters  little  how  simple  it  Is,  or  what  It 
Is  called;  but  It  must  have  sufficient  sub- 
stance to  support  not  only  a  Judgment  but 
the  Judgment  rendered.  These  jurisdictional 
facts  must  appear  on  the  face  of  the  Judg- 
ment record.  They  cannot  be  gathered  from 
the  evidence,  commissioners'  reports,  or  other 
evidentiary  documents.  Even  Judldal  recit- 
als of  them  In  the  Judgment  will  not  sufSce. 
They  must  appear  elsewhere,  and  in  the  right 
document  and  right  record. 

When  it  is  said  a  good  Judgment  must  bear 
the  search  and  stand  the  test  of  a  general 
demurrer  by  whatever  name  called,  what 
does  that  mean?  SufSdency  of  evidence  to 
support  the  Judgment?  Sufficiency  of  some 
report  made  during  the  trial  and  put  In  evi- 
dence, or  of  plans  and  sx>eclflcatlons  or  other 
documents  put  in  evidence,  or  of  motions 
served  and  filed  during  the  progress  of  the 
trial,  things  which  are  not  even  part  of  the 
Judgment  roll,  and  of  which  we  only  have 
Judicial  knowledge,  because  the  proceedings 
concerning  them  are  shown  by  a  bill  of  ex- 
ceptions? It  means  search  of  the  Judgment 
record,  not  of  the  bill  of  exceptions;  the 
search  and  test  of  the  sufficiency  of  that 
which  was  filed  constituting  the  cause  of  ac- 
tton  or  ground  of  defense,  that  which  invoked 
action,  and  Invested  the  court  with  power 
to  hear,  try,  and  determine — that  something 
which  la  fhe  foundation  of  every  Judgment, 
and  upon  which  It  must  rest,  and  Is  depend- 
ent. If  the  foimdation  here  depends  upon 
the  commissioners'  report,  or  the  notice  serv- 
ed for  further  hearing  after  the  report  was 
made,  things  not  even  part  of  the  Judgment 
record,  and  which  can  only  be  made  to  ap- 
pear and  do  appear  by  a  bill  of  exceptions, 
then,  were  there  no  bill,  would  there  be  no 
foundation.  And  if  that  falls,  all  must  fall. 
Hence  the  basic  rule  so  often  heard,  and  so 
nnlrersally  applied,  that  allegations  or  Juris- 
dictional facts  to  support  the  Judgment  must 
be  In  the  right  document  and  the  right  rec- 
ord, and  that  what  ought  to  be  of  record 
must  be  proved  by  record,  and  by  the  right 
record,  here  the  Judgment  record.  Following 
this  rule  conserves  Immutable  principles  of 
Jurisprudence;  departing  from  it  results  in 
wrecks  of  them,  and  leads  to  absurdities.  If 
the  matters  and  things  referred  to  and  ap- 
pearing in  the  bill  of  exceptions,  and  which 
can  only  be  shown  and  made  to  appear  by  a 
bill,  may  be  looked  to  as  the  Jurisdictional 
elements  or  allegations  to  support  the  Judg- 
ment, then  may  the  sufficiency  of  a  complaint 
be  tested  and  its  insufficiency  cured  by  pro- 
ceedings had  under  or  in  pursuance  of  It  as 
shown  by  a  bill  of  exceptions,  and  which 
coQid  not  be  made  to  appear  and  be  sOiown 
other  than  by  a  bill. 

Still,  let  us  look  at  this  report.  It  Is  some- 
what elaborate,  consisting  of  15  printed  pag- 
es.   Much  of  it  is  historical,  argumentative. 


and  narrative,  made  up  of  generalized  state- 
ments, and,  as  stated  In  the  report,  relating 
"to  the  eff^tlve  measurement,  diversion,  and 
apportionment  of  the  waters  of  Jordan  river 
among  the  users  thereof,"  but  respecting 
which  nothing  is  described,  or  specified,  or 
characterized..  "A  principal  dam  in  the  river 
at  the  head  of  the  system"  Is  recommended. 
The  only  description  of  it  Is  this:  "The  di- 
mensions of  this  dam  should  be  such  as  will 
meet  the  requirements  of  the  contract  herein- 
before referred  to,"  a  contract  which  the 
commissioners  advised  the  court  was  entered 
into  30  years  ago,  "and  since  confirmed  by 
decree  of  the  Supreme  Court  of  this  state." 
Seven  other  dams  are  recommended  at  desig- 
nated places  along  the  river.  The  only  de- 
scription of  them  is  "this  dam"  or  "this 
structure  should  be  designed  so  that,  except 
In  cases  of  fioods,  it  will  automatically  divert 
the  quantity  of  water  to  which  these  canals 
are  Jointly  entitled,  and  permit  the  remain- 
der to  pass  down  the  river."  Referring  to 
the  measuring  devices,  the  commissioners 
recommend  that  in  each  individual  canal  or 
ditch  there  be  placed  "a  substantial  structure 
tn  the  canal  or  ditch  as  near  the  head  thereof 
as  Is  practicable  for  the  purpose  of  support- 
ing gates  that  can  be  easily  operated  to  regu- 
late or  entirely  shut  out  the  flow  of  water 
as  may  be  desired,  and  be  supplied  with  an 
effective  device  for  securely  locking  the  gates 
in  any  required  position,"  and  that  all  the 
structures  and  devices  to  be  employed  "should 
be  durable,  of  reasonable  cost,  and  most  ef- 
fective, and  economical  In  operation."  Any 
one  ought  readily  perceive  Just  what  is 
meant  by  these  graphic  and  perspicacious  de- 
scriptions! The  court  is  also  advised  of  the 
quantity  of  water  to  which  each  party  is 
entitled,  the  waters  available  for  use,  the 
kind  and  condition  of  the  measuring  and  di- 
verting devices  then  in  use  by  the  parties, 
the  purposes  and  objects  of  the  pumping 
plant,  certain  rights  of  the  parties  as  fixed 
by  "a  perpetual  contract"  entered  into  80 
years  ago,  and  of  many  other  similar  mat- 
ters. Of  course,  the  only  way  the  court 
could  ascertain  and  determine  these  was  by 
having  them  chained  and  trlangled  by  civil 
engineers.  Arguments  are  made,  reasons  giv- 
en, and  opinions  expressed  by  the  commis- 
sioners why,  in  their  Judgment,  the  irri- 
gating system  should  be  regarded  as  "a  single 
and  complete  system,"  as  "one  unit,"  and  so, 
for  fear  the  court  may  not  view  the  matter 
tn  that  light,  and  may  think  the  conclusion  at 
variance  with  the  original  decree,  it  is  re- 
minded of  the  impelling  reasons  which  in- 
duced the  appointment  of  a  commissioner 
under  that  decree,  and  is  assured  that  "our 
confidence  in  this  view  Is  strenfjthened  by 
the  action  of  the  court  In  appointing  a  special 
commissioner  to  control  and  apportion  the 
common  water  supply  for  the  common  benefit 
of  the  entire  group."  Say  they  further  In 
their  report:  "Considered  as  a  single  sys- 
tem, its  ultimate  needs,  as  it  appears  to  us, 
may  be  summarized  as  follows:  (1)  An  ample 
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and  depoidable  common  water  supply.  09 
Means  for  accurately  measuring  the  common 
water  snpply.  (3)  Means  for  equalizing  and 
regulating  the  common  flow.  (4)  Means  for 
eflectlTe  apportionment  and  diversion.  (5) 
.Means  for  measuring  each  Individual  ditch, 
supply.  (6)  Means  for  regulating  each  Indi- 
vidual ditch  flow.  (7)  Means  for  preventing 
damages  from  floods."  Then,  further:  "To 
accomplish  these  results  the  equipment  should 
be  carefully  planned  so  that  the  various 
Individual  ditch  devices  will  not  only  ef- 
fectually perform  their  special  functions, 
but  at  the  same  time  constitute  essential 
units  of  the  whole,  which  should  be  as  near- 
ly as  possible  aatomatic  In  its  operations 
throughout." 

And  that  this  thus  far  Indd  exposition 
may  be  further  clarified,  the  court  is  fur- 
ther advised,  in  language  equally  precise  and 
definite,  as  to  the  structures  and  devices  to 
be  installed  that:  "As  to  the  particular  ma- 
terials or  peculiar  form  of  structures  to  be 
employed  In  the  several  proposed  units,  we 
do  not  understand  that  any  report  is  required 
of  us  relative  to  these  and  other  minor  de- 
tails, and  therefore  deem  it  sufficient  to  add 
in  this  connection  that,  in  our  opinion,  all  of 
the  proposed  structures  should,  in  the  in- 
terests of  both  equity  and  ultimate  ecomomy, 
be  made  of  good  and  durable  material,  as- 
sembled in  such  manner  and  form  as  to  af- 
ford structures  that  will  be  both  servicea- 
ble and  symmetrlcaL  We  have,  however, 
incidentally  examined  the  detailed  plans  sub- 
mitted by  Commissioner  Smith  for  the  prin- 
cipal dam  at  the  head  of  the  system,  and  re- 
gard it  as  well  suited  to  the  place  and  pur- 
pose." That  is,  the  structures  and  devices 
should  be  such  as  are  "in  the  Interests  of 
both  equity  and  ultimate  economy,"  and  as 
"will  be  both  serviceable  and  symmetrical." 
Thou{^  It  may  be  dUBcuIt  for  some  to  com- 
prehend the  exact  character  of  such  a  vivid- 
ly described  structure,  and  though  it  may 
seem  that  what  heretofore  was  left  uncertain 
and  ambiguous  by  the  prior  descriptions  is 
rendered  unintelligible  by  this,  yet  it  must  be 
remembered  it  is  an  engineer's  description 
based  on  both  mechanical  philosophy  and 
equitable  principles  considered  from  the 
standpoint  of  "ultimate  economy." 

The  court  Is  still  further  advised  by  the 
report,  and  put  in  possession  of  the  technical 
knowledge  acquired  and  possessed  only  by 
civil  engineers  through  sdentiflc  research 
and  investigations  peculiar  to  their  profes- 
sion, that  frequent  storms  occur  on  the  lake^ 
and  of  the  effect  <)f  vrind  upon  its  waters; 
that  Jordan  river  is  a  natural  stream  40 
miles  long,  originating  In  Utah  Lake,  and 
terminating  in  Great  Salt  Ijake.  As  the  re- 
port here  ends  on  that  subject,  I  assume  the 
river  was  not  further  traceable.  And,  finally, 
in  order  that  the  court  may  be  relieved  from 
any  further  responsibility  in  the  premises 
with  respect  to  the  apportionment  of  costs 
for  the  improvements  and  structures  to  be 


placed  in  the  ilver,  they  say:  "In  conclasloii 
we  Sesire  to  say  that  the  more  we  hare 
considered  the  matter  the  more  we  have  be- 
come convinced  that  all  matters  of  expense 
pertaining  to  the  supply,  measurement,  regu- 
lation, apportionment,  etc.,  of  the  water  for 
this  entire  sroap  of  canals  and  ditcbes 
should  hereafter  be  apportioned  according  to 
the  same  schedule  as  that  for  the  apportion- 
ment of  the  common  water  snpply."  That  Is, 
as  elsewhere  stated  in  the  report,  the  total 
cost  of  all  the  improvements  "should  be  ap- 
portioned among  the  several  canals  and  ditch- 
es of  the  system  in  the  same  proportion  that 
the  total  common  water  supply  is  now  appor- 
tioned among  them,  and  which,  in  iMirtg  of 
the  whole,  is  as  follows,"  stating  them— a 
conclusion  in  the  very  teeth  of  the  original 
decree,  but  which,  nevertheless,  was  followed 
by  the  court  and  the  apportionment  of  costs 
so  decreed.  Nothing  with  respect  to  "es- 
timates or  computations"  is  contained  in  the 
report,  the  very  things  whldi  to  aid  the  court 
were  required  to  be  reported.  Instead  of  ad- 
vising the  court  as  to  the  kind  and  character 
of  structures  and  Improvements  that  would 
be  suitable  and  practical,  and  the  probable  or 
estimated  costs  thereof,  the  engineers  mere- 
ly reported  that  the  structures  and  devices 
"should  be  durable,  of  reasonable  cost,  most 
effective,  economical  in  operation,  servicea- 
ble, and  symmetrical,  made  of  good  and  dur- 
able material,  and  should  be  In  the  Interests 
of  both  equity  and  ultimate  economy,  lan- 
guage which,  so  far  as  aiding  the  court,  is 
utterly  useless  and  so  general  and  indefinite 
as  to  mean  nothing,  and  then  advised  the 
court  that  the  system  of  irrigation  and  the 
waters  thereof,  which  by  the  original  decree 
had  been  adjudged  in  severalty,  should  now  be 
considered  as  "one  unit,"  a  "single  system," 
the  rights  of  the  partiea  treated  as  a  common 
and  Joint  interest,  and  the  costs  apportioned 
in  proportion  to  the  Interest  of  each.  In  oth- 
er words,  the  court  asked  the  engineers  to  re- 
port to  him  "estimates  and  computational'  of 
proper  and  suitable  structures,  and  they.  In- 
stead of  making  such  a  report,  by  brief  and  ar- 
gument, advised  the  court  what  decree  should 
be  made  and  how  the  costs  of  the  improve- 
ments should  be  apportioned.  This  certainly 
is  a  most  remarkable  and  presnmptuons  re- 
port. But  such  a  report,  such  a  document,  or 
such  proceedings,  however  liberally  or  broad- 
ly considered,  has  no  semblance  whatever  of 
anything  presenting  issues  or  of  constituting 
a  Jurisdictional  record  to  support  a  Judgment 
True,  after  it  was  received  in  evidence,  the 
commissioners,  or  some  of  them,  were  called 
and  further  examined,  and  gave  considerable 
testimony  with  respect  to  what  Improve- 
ments, in  their  opinion,  were  needed,  includ- 
ing the  character  and  number  of  dams,  welrs, 
measuring  and  diverting  devices,  and  other 
structures,  and  the  estimated  cost  of  each. 
And  BO,  as  shown  by  the  blU  of  exceptions, 
were  there  also  put  in  evidence  plans  and 
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gpecUkatioiis  made  by  CJommlssloner  Sndtb 
wltb  lespect  to  the  dam  at  tbe  head  of  the 
gystega,  and  testimony  glyen  by  him  with  re- 
spect thereto.  Of  conne  we  have  mnch  evl- 
doice  before  as,  Bomethlns  like  1,000  pages— 
evidence  to  snpport  most  anything  pertain* 
log  to  the  Irrigating  system.  Yet  all  that  is 
answered  by  the  fkmlUar  maxim  that  pro- 
bata will  not  supply  allegata,  and  that  It  la 
Tain  to  prove  what  Is  not  alleged. 

I  think  the  Judgment  abonld  be  annulled 
and  vacated. 


NATIONAL  UNION  FIRE  INS.  00.  ▼.  DEN- 
YER  ft  R.  O.  R.  CO. 

(Supreme  Court  of  Utah.    Dec.  17,  1013.) 

1  Assioinairxa  (|  80*)  —  Pabtui.  Absiqu- 

XXRTB. 

An  assignment  of  only  a  part  of  a  claim  is 
Bot,  in  the  absence  of  statute,  enforceable  at 
law,  though  good  as  an  equitable  assignment. 

(Ed.  Note. — For  other  cases,  see  Assignments, 
C«nt  Dig.  ii  66-flO;   Dec.  Dig.  i  SO.*] 

2.  Pleaoinq  (I  433*)  —  Waivmi  —  Acnow  by 

A88IONKE— PABTIAI.  ASSIONICENTS. 

Comp.  Laws  1907,  |  2002,  requires  every 
action  to  be  prosecuted  in  the  name  of  tbe 
real  party  in  interest,  and  section  2489  requires 
that  the  statutes  shall  be  liberally  construed,  and 
section  2967  provides  that  if  no  objection  be 
taken  to  the  complaint,  defendant  is  deemed  to 
bare  waived  the  defect,  except  as  to  objections 
to  jnrisdiction,  and  that  tbe  complaint  does  not 
state  a  cause  of  action.  Beld,  that  the  objection 
that  tbe  complaint  showed  that  the  action  was 
brought  to  enforce  an  aasigmnent  of  only  a  part 
of  an  entire  claim  could  not  l>e  raised  by  general 
demurrer  and  was  waived,  if  no  specific  objec- 
tion was  made  on  that  ground  until  after  judg- 
ment for  plaintiff. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  ii  1451-1477;   Dec.  Dig.  |  433.*] 

3.  ASSIONMEHTS    (|   22*)— TBSTS    Or    ASSIORA- 
BlIJTY. 

The  only  test  of  assignability  is  whether 
tbe  cause  of  action  surrires  and  passes  to  the 
personal  representative  of  the  owner.t 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  f|  36-39;  Dec  Dig.  {  22.*] 

4.  AasiomRNTS  (I  24*)— CLAnfs  Assionablx. 

A  claim  by  the  owner  of  property,  negli- 
gently destroyed  by  a  railroad  company,  for 
damages  for  its  destruction  is  assignable. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  ||  42-46;  Dec.  Dig.  (  24.*] 

fi.  Action  (|  26*)— Lkoai.  ob  Equhablb  — 

PaBTIAI.  AJBSIORIfXNT. 

Under  Ck>n8t  art.  8,  I  10,  providing  that 
'law  and  equity  may  be  administered  in  the  same 
action."  an  equitable  right  of  an  assignee  of  a 
part  of  a  claim  may  be  enforced  in  a  civil  action. 
[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  If  124-14R  147-140,  163,  16&-16e,  313; 
Dec.  Kg.  i  26.*i 

6.  ABm[oincENTB  (§  121*)— PABTixa  —  "Real 
Pabtt  zit  Intkbist." 

An  insurance  company  receiving  an  assign- 
ment of  a  property  owner's  claim  for  damages 
against  a  railroad  company  for  the  negligent 
destruction  o>f  property,  was  the  "real  party  in 
interest"  within  Comp.  Laws  1907,  i  2902,  so  as 
to  entitle  it  to  sue  on  such  assignment  in  its 


own  name,  even  if  the  assignment  was  of  only  a 
part  of  the  claim. 

[Eid.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  ii  200-206 ;  Dec  Dig.  i  121.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6838,  6939;  vol.  8,  p.  7779.] 

7.  AcnoR  (i  63*)— SFLTmna  OAVsxa  or  Ac- 
tion. 

Plaintiff  may  not  split  up  his  cause  of  ac- 
tion. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  ii  549-561,  653-623;   Dec  Dig.  i  63.*] 

8.  Plxadino  (i  406*)— Waiyxb  or  Objxotior 
— Sphttino  Caitsks  or  Action. 

Defendant  may  waive  an  objection  to  the 
complaint  on  the  ground  that  the  cause  of  ac- 
tion sued  on  was  split,  and  does  waive  it,  if 
no  objection  be  taken  by  demurrer  or  answer 
pursuant  to  Comp.  Laws  1907,  i  2967;  the 
rule  against  splitting  causes  of  action  merely 
existing  for  defendant's  benefit  and  not  involv- 
ing any  public  policy. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ii  1355-1359,  1361-1366,  1367-1374, 
1388;    Dec  Dig.  i  406.*] 

Appeal  from  District  Gonrt,  Wasatch  Coun- 
^;   A.  B.  Morgan,  Judge. 

Action  by  tbe  National  Union  Fire  Insur- 
ance Company  against  the  Denver  ft  Rio 
Grande  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals^  Af- 
firmed. 

Van  Cott,  Allison  ft  Rlter,  of  Salt  Lake 
City,  for  appellant  A.  O.  Hatch,  of  Heber, 
for  respondent 

FRICE,  3.  On  May  4,  1812,  the  plaintiff 
insurance  company,  respondent  in  this  court, 
commenced  an  action  against  the  defendant 
railroad  company,  appellant  here,  to  recover 
the  sum  of  $250.  After  Alleging  the  corpo- 
rate existence  of  both  parties,  the  material 
allegations  of  the  complaint  In  substance 
are:  That  on  the  9th  day  of  August,  1911, 
one  Minnie  Witt  was  the  owner  of  a  certain 
"barn,  stables,  and  outbuildings"  in  Heber 
city,  Wasatch  county,  Utah,  of  the  value  of 
(600 ;  that  prior  to  said  date  said  property 
was  insured  under  a  policy  issued  by  the  re- 
spondent in  the  sum  of  $250,  which  policy 
was  stUl  In  force  on  the  date  aforesaid; 
that  on  the  said  9th  day  of  August,  1911, 
said  property  was  wholly  destroyed  by  fire 
which  was  caused  by  the  negligence  of  tbe 
appellant,  to  the  damage  of  said  Minnie  Witt, 
the  owner  thereof,  in  the  sum  of  |600 ;  that 
thereafter,  in  consideration  of  the  payment 
of  the  sum  of  |250  by  respondent  to  said 
Minnie  Witt,  the  same  being  the  amount  for 
which  said  property  was  insured  by  said  pol- 
icy as  aforesaid,  she  duly  assigned  "her 
claim  against  tbe  defendant  (appellant)  for 
damages  sustained  by  reason  of  the  burning  of 
the  buildings  aforesaid,"  to  the  extent  of  |250. 

Upon  BubstantiaUy  the  foregoing  allega- 
tions respondent  demanded  Judgment  against 
appellant  for  the  sum  of  $250,  and  for  costs. 

We  have  eliminated  what  we  deem  to  be 
immaterial  allegations  from  the  foregoing 
statement    The  appellant  filed   an  answer 
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In  which,  after  admitting  the  corporate  ca- 
padty  of  both  parties,  It  In  legal  effect  de- 
nied all  other  allegations  of  the  complaint 

Upon  these  Issues  the  case  was  tried  to 
the  court  without  a  Jury.  The  court  made 
findings  of  fact  which  substantially  covered 
the  foregoing  statements  of  the  complaint, 
and  also  made  conclusions  of  law  in  which 
It  found  that  respondent,  as  the  assignee  of 
the  said  Minnie  Witt,  was  entitled  to  Judg- 
ment against  appellant  for  said  sum  of  $250, 
and  for  costs.  Judgment  was  entered  accord- 
ingly, from  which  this  appeal  la  prosecuted. 

The  only  assignments  of  error  are:  That 
the  district  court  erred  in  its  conclusions  of 
law  that  the  respondent,  as  assignee  of  Min- 
nie Witt,  la  entitled  to  recover  against  appel- 
lant, and  that  the  court  erred  in  "rendering 
a  Judgment  for  the  plaintift  (respondent)." 

The  substance  of  the  contention  of  appel- 
lant's counsel  is  that  the  Judgment  is  errone- 
ous for  the  reason  that,  in  tiew  of  the  allega- 
tions of  the  complaint  that  only  a  part  of 
the  claim  against  the  appellant  was  assigned 
to  the  respondent,  it  cannot  maintain  an  ac- 
tion against  appellant  for  such  part  It  la 
insisted  that  in  view  that  Minnie  Witt,  the 
assignor,  retained  an  interest  in  the  assigned 
claim,  which  appeared  upon  the  face  of  the 
complaint,  the  action  should  have  been  pros- 
ecuted in  her  name,  or  she  at  least  should 
have  been  made  a  party  defendant,  and  for 
that  reason  the  respondent,  in  suing  alone, 
had  no  standing  in  court. 

While  the  precise  question.  In  the  form  it 
Is  presented  here,  la  one  of  first  impression 
in  this  Jurisdiction,  the  principles  that  must 
control  imder  our'  statute  are  nevertheless, 
we  think,  well  established.  Counsel  cite  au- 
thorities which  they  insist  support  their  con- 
tention as  outlined  above.  Among  other 
cases  to  which  they  have  referred  us  are 
the  following :  Home  Mut  Ins.  Co.  v.  Oregon 
Ry.  &  Nav.  Co.,  20  Or.  669,  26  Pac  857,  23 
Am.  St  Rep.  151;  German  Fire  Ins.  Co.  v. 
BuUene  et  al.,  61  Kan.  764,  33  Pac.  467; 
Norwich  Union  Fire  Ins.  Co.  v.  Standard  Oil 
Co.  et  al.,  59  Fed.  984,  8  C.  0.  A.  433 ;  and 
Dean  t.  St  Paul  ft  D.  Ry.  Co.,  63  Minn. 
504,  55  N.  W.  628. 

[1]  In  all  of  the  foregoing  cases  It  Is  sub- 
stantially held  that  an  assignment  of  only  a 
part  of  an  entire  claim,  while  good  in  equity, 
is  not  enforceable  by  the  assignee  in  an  ac- 
tion at  law.  It  is  further  held  in  the  first 
three  cases  referred  to  that  when  property  is 
insured  against  loss  by  fire,  and  it  is  de- 
stroyed by  fire  through  the  negligence  of 
another  party  while  the  insurance  is  in 
force,  and  such  other  is  liable  for  the  loss, 
the  insurer  is  subrogated  to  the  rights  of  the 
owner  of  the  property  to  the  extent  that 
the  former  has  paid  the  loss  occasioned  by 
the  fire,  and,  in  case  he  pays  the  full  value 
of  the  property  destroyed,  he  may  sustain 
an  action  in  his  own  name  against  tiie  wrong- 
doer to  recover  such  value ;  but  if  the  prop- 
erty is  insured  for  less  than  its  full  value, 


and  the  Insurer  pays  only  the  amount  of  the 
insurance,  then  be  Is  subrogated  to  the  rights 
of  the  insured  to  the  extent  of  the  payment 
made  as  aforesaid,  and  In  such   event  the 
owner  of  the  property  who  retains    an  inter- 
est in  the  claim  against  the  wrongdoer  should 
bring  the  action  to  which  the  insurer  may  be 
a  party.    The  law  with  respect  to  the  rights 
of  subrogation  in  such   cases  is  admirably 
stated  by  the  author  of  Joyce  on  Insurance 
in  volume  4,  i  3537,  to  which  we  specially 
refer.    The  rule  with  regard  to  the  bringing 
of  an  action,  as  outlined  in  the  decisions 
above  referred  to,  is  based  upon  the  theory 
that  the  claim  against  the  wrongdoer  for  the 
destruction  of  the  proi)erty  is  an  entirety 
and  cannot  be  split  up  into  different  parts 
by  the  owner.    In  other  words,  it  is  in  effect 
held  In  those  decisions  that,  inasmuch  as 
the  owner  of  the  destroyed  property  cannot 
split  up  the  claim  against  the  wrongdoer  into 
several  actions,  therefore  this  may  not  be 
done  by  splitting  or  dividing  the  claim  among 
several  assignees.    Relying  upon  the  forego- 
ing statements  of  the  law,  counsel  insist  that 
the  district  court  erred  in  altering  Judgment 
for  the  sum  of  $250  in  favor  of  the  respondent, 
because  it  appears  from  the  complaint  that 
the  property  was  worth  $600;  and  therefore 
the  owner,  Mirmie  Witt,  assignor  of  respond- 
ent, still  retained  an  interest  of  $350  therein. 
[2]  In  making  the  contention  counsel,  as  it 
seems  to  us,  entirely  overlook  or  ignore  the 
fact  that  in  all  of  the  foregoing  cases  some 
timely  objection  was  interposed  by  the  party 
sued  in  which  the  right  to  maintain  or  to 
proceed  with  the  action  was  challenged.    No 
objection  of  any  kind  was  Interposed  in  this 
case  before  Judgment    It  is  not  clear  from 
the  cases  above  referred  to  whether  the  de- 
murrers referred  to  in   the  opinions  were 
general ;  that  is,  whether  they  were  directed 
to  matters  of  substance  or  whether  they  were 
Bipedal   and   merely  went  to   the   right  ot 
maintaining  the  action  in  the  form  In  which 
it   was   instituted.      While   there   are   some 
expressions  in  the  opinions  which  would  lead 
one  to  infer  that  the  courts  held  that  the 
objection  could  be  reached  by  a  general  de- 
murrer, yet  we  think  that  such  was  perhaps 
not  the  intention  of  the  courts.    Nor  do  we 
think  that  upon  principle  such  is  the  law. 
We  remark  further  that  the  objections  to  the 
maintenance  of  the  actions  in  the  foregoing 
cases  all  seem  to  have  been  based  upon  the 
somewhat  narrow  right  of  subrogation,  as 
that  right  existed  under  the  common  law, 
rather  than  upon  the  broader  right  of  assign- 
ment under  our  Code  If  it  shall  be  assumed 
that  the  foregoing   cases,   and   others   like 
them,  are  to  be  construed  as  holding  that.  In 
case  timely  and  proper  objection  Is  made  to 
the  maintenance  of  an  action  by  an  assignee 
who  sues  only  for  a  part  of  an  entire  claim 
which  arises  out  of  circumstances  such  as 
are  disclosed  in  the  complaint  in  this  case, 
the  court,  upon  such  objection  being  made, 
should  arrest  the  action  from  piooeedins  for- 
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ther  until  the  necessary  parties  are  brought 
In,  then  we  fully  agree  with  the  decisions. 
Bat  it  those  decisions  shall  be  construed  as 
holding  as  counsel  contend,  namely,  that  an 
objection  Is  good  although  not  made  until 
after  judgment,  or  that  the  question  can  be 
readied  by  merely  interposing  a  general 
dennrrer  for  want  of  facts,  we  cannot  yield 
assent  to  the  proposition.  Under  our  statute 
we  think  the  rights  of  assignees,  under  dr- 
cmnstances  like  those  in  the  case  at  bar, 
are  very  clear. 

Gomp.  Laws  1907,  f  2902,  provides:   "By- 
eiy  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest;  except  that  an 
execator  or  administrator,  a  trustee  of  an 
express  trust,  or  a  person  expressly  authoris- 
ed by  statute  may  sue  without  Joining  with 
him  the  person  for  whose  benefit  the  action 
is  prosecuted.     A  ijerson  with  whom  or  in 
whose  name  a  contract  is  made  for  the  bene- 
fit of  another  ia  a  trustee  of  an  express  trust, 
within  the  meaning  of  this  section."    It  will 
be  observed  that  this  section  is  most  sweep- 
ing In  its  terms.    It  is  what  Mr.  Pomeroy  in 
Us  Code  Remedies  (4th  Ed.)  (  124,  character- 
izes  as    the    "sensible    and   comprehensive 
form."    While  the  Codes  of  all  the  states  in 
some  form  provide  that  every  action  must  be 
prosecated  in  the  name  of  the  real  party  in 
interest,  yet  in  some  states  exceptions  are 
made  with   respect   to   the   assignment    of 
caoses  of  action  arlMng  ex  delicto.    For  in- 
stance, In  the  state  of  Kansas  (2  Gen.  St 
1889,  I  4103),  the  exception  is  expressed  in 
the  following  terms :   "But  this  section  shall 
not  be  deemed  to  authorize  the  assignment 
of  a  thing  in  action,  not  arising  out  of  con- 
tract"   This  exception  is  also  found  In  the 
Codes  of  Indiana,  Missouri,  Wisconsiii,  South 
Carolina,  Kentucky,  Oregon,  Nevada,  North 
Carolina,  Washington,  and  Arizona. 

[3]  The  only  test  of  assignability  in  this 
state  is  whether  the  cause  of  action  survives 
and  passes  to  the  personal  representative  of 
a  decedent  Lawler  v.  Jennings,  18  Utah,  86, 
56  Paa  60. 

[4]  In  our  Judgment  it  cannot  be  doubted 
that  the  claim  Involved  in  this  action  would 
have  survived  and  passed  to  the  personal 
representative  of  a  decedent  in  whose  ftivor 
the  cause  of  action  had  accrued  during  his 
llfetima  The  assignability  of  the  claim  sued 
on  is  therefore  indubitably  established  by 
oar  own  statute.  But  that  such  a  claim  is 
assignable  has  also  been  Judicially  determin- 
ed. See  Caledonia  Ins.  Co.  v.  Northern  Pac. 
By.  Co.,  32  Mont  46,  79  Pac.  S44. 

[f ]  Bot  it  Is  contended,  and  to  that  effect 
are  the  decisions  to  which  reference  has 
been  made,  that  the  assigiunent  Is  good  only 
in  equity  and  to  not  enforceable  in  an  action 
at  law.  Upon  this  question  we  must  again 
have  recourse  to  and  be  governed  by  our 
own  laws  rather  than  by  what  it  is  contend- 
ed the  law  is  In  some  foreign  Jurisdiction. 
In  order  to  destroy,  so  tut  as  this  may  be 
done  in  t^^  enforcement  of  ^Ttating  rights. 


the  effect  of  the  distinction  between  law  and 
equity  in  the  administration  of  Justice,  our 
Constitution  (article  8,  |  19)  provides: 
"There  shall  be  but  one  form  of  civil  action, 
and  lato  and  efuity  may  be  administered  in 
the  tame  aotton."  (Italics  oura)  It  should 
not  be  overlooked  in  this  connection  that, 
while  that  part  of  the  foregoing  section  which 
is  not  italicized  is  general  to  all  the  code 
states,  yet  that  portion  which  is  italicized  is, 
so  far  as  we  are  aware,  found  only  in  the 
Constitution  of  this  state,  and  being  found 
there  must  be  given  full  effect  by  the  courts. 
It  follows,  therefore,  that  while  under  the 
common  law,  and  under  some  general  stat- 
utes in  some  of  the  states,  rights  in  respect 
to  assignments  of  a  part  only  of  an  entire 
claim  may  be  qualified  and  enforceable  only 
in  an  action  in  equity,  yet,  under  our  Consti- 
tution, this,  in  our  judgment,  may  clearly 
be  done  in  an  action  at  law.  By  this  we  do 
not  mean  that  purely  equitable  rights  may  be 
enforced  in  a  law  action,  but  what  we  mean 
is  that  where  under  our  statute  a  legal  right 
or  even  an  equitable  right,  is  clearly  given, 
such  a  right  may  be  enforced  in  a  civil  ac- 
tion whether  the  action  be  denominated  an 
action  at  law  or  one  in  equity.  Therefore  in 
the  case  at  bar  we. think  the  right  was  clear- 
ly enforceable  under  our*  Constitution. 

The  foregoing  conclusion  is  in  our  Judg- 
ment clearly  sustained  by  Comp.  Laws  1907, 
§  2480,  which,  so  far  as  material  here,  pro- 
vides: "The  Revised  Statutes  establish  the 
law  of  this  state  respecting  the  subjects  to 
which  they  relate,  and  their  provisions  and 
all  proceedings  under  them  are  to  be  liberal- 
ly construed  with  a  view  to  effect  the  objects 
of  the  statutes  and  to  promote  Justice." 
Where  the  statute,  therefore,  creates  a  right 
the  possessor  thereof  Is  entitled  to  have  the 
same  enforced  in  accordance  with  the  rules 
of  procedure  outlined  by  our  own  statutes 
rather  than  by  those  of  some  other  state. 
Starting  out  with  the  postulate  that  under 
our  own  statute  the  claim  in  question  was 
assignable  and  that  the  real  party  in  inter- 
est must  sue,  why  could  not  respondent  bring 
this  action  upon  the  cause  of  action  in  this 
case  precisely  the  same  as  it  might  sue  on 
any  other  cause  of  action?  Does  the  fact 
that  some  other  person  or  persons  may  also 
have  or  claim  to  have  some  Interest  in  the 
claim  sued  on  deprive  the  respondent  of  the 
right  to  sue?    We  think  not 

[8]  But,  even  if  it  be  granted  that  respond- 
ent only  obtained  an  equitable  or  a  qualified 
interest  as  contradistinguished  from  an  ab- 
solute and  unqualified  interest  still,  under 
our  Code,  it  was  the  real  party  in  Interest 
80  far  its  interest  extended,  and  the  action 
could  be  commenced  and  maintained  in  its 
name.  Mr.  Pomeroy,  in  his  excellent  work 
on  Code  Remedies  (4th  Ed.)  f  127,  in  re- 
ferring to  the  rule  that  all  actlona  should  be 
prosecuted  In  the  name  of  the  real  party  in 
Interest  says:  "Not  only  does  the  rule  pre- 
vail when  the  assignment  Is  absolute  and 
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complete  and  the  assignee  Is  tbe  legal  owner 
of  the  demand;  it  prevails  wltb  equal  force 
in  cases  where  the  assignment  Is  simply  equi- 
table In  Its  character;  and  the  assignee's 
title  would  not  have  been  recognized  In  any 
form  by  a  court  of  law  under  the  old  system 
but  would  have  been  purely  equitable.  Such 
assignee,  being  the  real  party  in  interest, 
must  bring  the  action  in  his  own  name."  Tbe 
question,  as  we  shall  see,  is  merely  one  of 
bringing  into  the  action  all  those  who  claim 
an  interest  in  the  subject-matter  of  the  ac- 
tion, and  not  one  respecting  the  right  to  bring 
an  action  by  any  one  of  the  Interested  par- 
ties. Nor  is  tbe  contention  that.  Inasmuch 
as  the  original  owner  of  the  claim  may  not 
split  it  up  into  several  actions,  therefore  this 
may  not  be  done  by  making  assignments  to 
different  i)artles  of  the  claim  an  insuperable 
obstacle  to  the  right  of  bringing  an  action  by 
one  of  the  assignees  of  a  part  of  the  daim. 
The  real  question  to  be  answered  Is:  Does 
the  rule  against  splitting  the  cause  of  action 
affect  the  assignee  In  his  right  to  bring  an 
action? 

[7]  In  oar  Judgment  the  whole  contention 
In  this  respect  arises  out  of  the  assumption 
that  the  owner  of  a  claim  may  not  bring  an 
action  for  less  than  the  whole  amount  of  his 
claim  without  being*  guilty  of  infringing  the 
salutary  and  well-recognlzed  doctrine  that 
one  may  not  split  up  his  cause  of  action  and 
thus  ham  several  actions  upon  what  is  bat 
a  single  cause  of  action.  But  the  real  ques- 
tion still  is:  When  is  a  single  cause  of  action 
split,  within  tbe  purview  of  tbe  doctrine? 
Is  it  when  the  first  action  Is  commenced, 
or  Is  it  when  the  attempt  is  made  to  bring  a 
second  action  upon  the  same  cause  of  action? 
A  moment's  reflection  will  make  clear  that  it 
Is  not  when  the  first  action  is  commenced, 
bat  it  occurs,  if  it  occurs  at  all,  when  the 
second  action  is  brought  To  Illustrate: 
Let  us  assume  that  A.  has  a  claim  against  B. 
arising  out  of  a  tort  which  arose  out  of  the 
negligent  destruction  of  A.'s  property  by  B., 
which  claim  amounts  to  the  sum  of  $1,000. 
Let  us  assume  further  that  A.  brings  an  ac- 
tion against  B.  in  which  he  alleges  the  de- 
struction of  the  property  and  the  value 
thereof  but  sues  only  for  the  sum  of  $260,  or 
a  part  of  the  entire  claim.  In  such  a  case  can 
B.  successfully  interpose  a  demurrer  upon  the 
ground  that  A.  does  not  state  a  cause  of  ac- 
tion because  from  his  complaint  it  appears 
that  the  value  of  the  property  (that  is,  the 
whole  loss  to  him)  was  $1,000,  whereas  be 
sues  only  to  recover  one-fourth  of  that 
amount  and  apparently  reserves  the  right  to 
sue  for  the  other  threo-fourtfas  in  some  oth- 
er action  or  actions?  In  the  supposed  case 
does  not  A.  state  a  good  cause  of  action  al- 
though he  docs  not  sue  to  recover  the  full 
amount  of  his  loss?  In  bringing  such  an  ac- 
tion, ia  he  splitting  the  cause  of  action  with- 
in the  purview  of  the  doctrine  against  the 
splitting  np  of  canses  of  action?  Clearly 
not;    Would  any  lawyer  serioosly  contend 


that  a  Judgment  In  favor  of  A.  for  Uie  sum 
of  $260  would  be  vulnerable  to  attack  merely 
because  it  appeared  upon  the  face  of  the  com- 
plaint that  he  only  sued  for  part  of  the 
$1,000  claim,  and  that  the  attack  could  be 
made  upon  the  sole  ground  that  the  action 
was  not  brought  for  tbe  whole  claim?  The 
answer  Is  obvious,  and  the  reason  is  equally 
clear,  since  In  seeking  to  recover  only  a  part 
of  the  $1,000  he  nevertheless  states  a  good 
cause  of  action,  and  hence  a  general  demurs 
rer  would  be  impotent  to  reach  the  defect, 
if  any  defect  exists.  Now,  let  it  be  further 
assumed  that  it  Is  also  made  to  appear  from 
A.'s  complaint  that  there  Is  at  least  one  oth- 
er who  also  claims  an  Interest  In  the  $1,000. 
Does  A.  for  that  reason  fail  to  state  a  good 
cause  of  action?  The  answer  is  again  obvious. 
What  then.  Is  B.'s  remedy?  Has  he  any? 
He  most  certainly  has  a  plain  and  adequate 
remedy.  If  It  appears  niton  the  face  of  the 
complaint  that  either  one  or  more  persons 
are  interested  in  the  claim  of  $1,000,  B.,  un- 
der our  practice  (Comp.  Laws  1907,  i  2982), 
may  interpose  a  special  demurrer  upon  the 
ground  "that  diere  Is  a  defect  of  iHirties 
plaintiff."  The  court  will  then  require  the 
party  bringing  the  action  either  to  make  the 
party  In  interest  a  plaintiff,  or.  If  such  party 
refuse  to  come  in  as  plaintiff,  he  may  be 
made  a  defendant,  and  the  action  may  then 
proceed  to  a  final  determination.  But  sup- 
pose It  does  not  appear  upon  the  face  of  the 
complaint  that  there  Is  another  party  Inter- 
ested In  the  subject  of  the  action?  Then 
B.  may  proceed  under  section  2966,  which 
provides  that,  if  the  matter  does  "not  appear 
rnran  the  face  of  the  complaint,  the  objectloo 
may  be  taken  by  answer."  If  the  objection 
Is  taken  by  answer,  it  constitutes  what  is 
usually  termed  a  plea  In  abatement  to  the  ac- 
tion. Section  2907  provides:  "If  no  objection 
be  taken,  dther  by  demurrer  or  answer,  the 
defendant  must  be  deemed  to  have  waived 
the  same,  excepting  only  tbe  objection  to 
the  Jurisdiction  of  the  court,  and  the  objec- 
tion that  the  complaint  does  not  state  facts 
snffldent  to  oonstltate  a  cause  of  action." 

The  snitposed  evil  consequences  that  It 
Is  asserted  will  happen  to  a  defendant  if 
a  plaintiff  be  permitted  to  sue  upon  a  claim 
for  less  than  the  amount  thereol^  or  in  case 
he  Is  permitted  to  bring  an  action  upon  a 
claim  in  which  others,  as  assignees,  may  also 
claim  or  have  an  Interest  without  In  the  first 
instance  Joining  those  other  claimants,  are 
easily  avoided  by  making  the  projter  objec- 
tions at  the  proper  time. 

Again,  let  us  suppose  that  A.  brings  a  sec- 
ond action  upon  a  single  cause  of  action  on 
which  he  has  either  another  action  pending 
or  has  already  obtained  Judgment.  B.'s  rem- 
edy ia  again  clear,  speedy,  and  adequate^  If 
the  fact  that  another  action  is  pending  or 
that  a  Judgment  has  already  been  obtained 
for  the  same  cause  of  action  between  the 
same  parties  is  api^rent  from  the  face  of 
the  complaint,  the  whole  matter  may  agala 
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be  readied  by  special  demnner,  and,  If 
It  does  not  so  appear,  then  by  answer,  which, 
it  a  Judgment  has  already  been  obtained, 
would  be  in  the  nature  of  a  plea  in  bar, 
otberwlae  In  the  nature  of  a  plea  in  abate- 
ment If,  howeTer,  the  defendant  fails  to 
make  any  objection  until  after  Judgment,  as 
In  the  case  at  bar,  he  has  waived  his  right 
to  be  heard  upon  the  foreging  question  ex- 
cept upon  the  broad  ground  that  the  court 
lacked  Jurisdiction,  or  that  the  complaint 
failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action  which  in  one  sense  is  equiva- 
lent to  a  lack  of  Jurisdiction.  In  any  view, 
therefore,  that  can  be  taken,  the  defendant 
has  a  clear,  sjteedj,  and  adequate  remedy, 
and  no  fundamental  principle  of  law  or  Jus- 
tice Is  disregarded,  as  most  be  the  case  in 
many  cases,  at  least  if  it  be  held  that  a 
plaintiff  may  not  bring  and  sustain  an  action 
on  only  a  part  of  an  entire  claim  or  upon 
one  In  which  another  has  an  Interest,  al- 
though no  objection  is  interi)osed  by  the  de- 
fendant until  after  Judgment  Moreover,  to 
hold  that  a  plaintiff  may  not  proceed  as  out- 
lined above  is  to  hold  tliat,  although  he  has 
a  legal  right,  yet  he  cannot  enforce  it  in  the 
regular  way. 

[I]  It  should  also  be  remembered  that  the 
rale  that  a  single  cause  of  action  may  not 
be  split  up  into  several  actions  was  created 
and  exists  for  the  t>enefit  of  the  defendant, 
and  it  being  a  matter  which  involves  no 
special  public  policy  and  one  that  a  defend- 
ant may  waive,  and  does  waive,  as  provided 
by  section  2967,  supra,  unless  timely  and 
proper  objection  Is  made.  The  fact  that'll 
may  be  waived  Is  but  another  way  of  stating 
the  legal  conclusion  that  the  objection  can- 
not be  raised  either  by  a  general  demurrer 
or  after  Judgment  If  the  complaint  states 
a  cause  of  action,  a  general  demurrer  can- 
not reach  the  defect  and  for  the  same  rea- 
son the  objection  against  the  Judgment  must 
faU. 

We  tUnk  that  appellant's  counsel  would 
concede  that  the  Judgment  in  this  case  Is  not 
void  upon  its  face.    Yet,  if  their  contention 
is  granted,  it  must  be  upon  the  ground  that 
the  Judgment  Is  void,  since  their  objection 
is  grounded  upon  but  one  claim,  namely,  that 
the  complaint  entirely  fails  to  state  a  cause 
of  action.    All  this  merely  goes  to  show  that 
the  defect  in  cases  like  the  one  at  bar  must 
be  reached  In  the  way  {Minted  out  herein, 
or  it  must  be  deemed  waived.     While  the 
cases  in  which  the  matter  has  been  consid- 
ered In  the  light  we  have  considered  it  herein 
•nay  be  few,  yet  we  think  that  under  our 
statute,  and  upon  sound  principles  of  both 
substantive  law  and  procedure,  no  other  con- 
clusion Is  permissible  than  the  one  outlined 
above. 

yfi  are  of  the  opinion  that  upon  principle 
we  case  of  Grain  v.  Aldrlch,  38  C3al.  514,  99 
^  Dec.  423,  is  not  distinguishable  from 
the  one  at  bar,    in  that  ca.se  It  was  .square- 
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ly  held  that  although  an  entire  claim  la 
sought  to  be  split  up  by  making  several  as- 
signments of  parta  thereof,  and  although 
that  fact  Is  made  to  appear  from  the  face 
of  the  complaint,  yet  the  complaint  for  that 
reason  is  not  vulnerable  to  a  general  de- 
murrer that  it  does  not  stats  A  cause  of  ac- 
tion. 

From  what  has  been  said,  it  follows  that 
the  Judgment  should  be,  and  it  accordingly  is, 
affirmed,  with  costs  to  respondent 

McOABTZ,  a  3.,  and  8TBAUP,  3^  conenr. 


FIRST  STATB  BANK  OF  MANNSVILLB  v. 

HOWELL  et  al. 
(Supreme  Gourt  of  Oklahoma.    Aug.  9,  191&) 

(ByUahut  hy  the  Court.) 

1.  PtKADIWO  (8  345*)— JODOKENT  ON  PlXAD- 

INOB— Effect  of  Genebai.  Deniai.. 

A  motion  for  judgment  on  the  pleadings 
was  properly  overruled,  in  an  action  in  replev- 
in, where  the  answer  contained  several  defenses 
in  addition  to  a  general  denial.  The  general  de- 
nial raised  an  issue  of  fact  and  did  not  render 
the  pleading  Inconsistent,  no  matter  what  the 
Other  defenses  may  have  been. 

[Kd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  »  1065-1059;    Dec  Dig.  i  345.*] 

2.  PI.EAOINO     (II     345,     382*)— JUDOKBNI     ON 

Plxadimob— Effect  of  Genebal  Demal. 
Ordinarily  a  motion  for  judgment  on  the 
pleadings  is  proper  where  the  answer  admits,  or 
leaves  wholly  undented,  the  allegations  of  the 
petition ;  but  In  replevm  a  general  denial  puts 
in  issue  every  fact  pleaded,  and  in  such  case  a 
motion  for  judgment  on  the  pleadings  should  be 
overruled. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Gent  Die.  M  1055-10S9,  1280-1294;  Dec.  Dig. 
§S  345,  382.*] 

3.  Damages  ({  40*)— BasACH— Daxaoks  Re- 
coverable. 

Loss  of  profits,  or  damage  to  a  crop,  if 
within  the  contemplation  of  the  parties  at  the 
time  a  contract  is  made,  and  was  such  a  loss  or 
damage  as  flowed  directly  or  proximately  from 
the  breach  of  such  contract  and  is  capable  of  ac- 
curate measurement  or  estimate,  is  recoverable 
in  an  action  for  damages  for  the  breach  of  such 
contract 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  M  72-88;    Dec.  Dig.  {  40.*] 

4.  Ohattei.   Mobtgaobs   (I    211*)— Assioneb 

OF  MOBTOAQE — EQUITIES  BETWEEN  FaBTIES. 

In  an  action  in  replevin  by  the  assignee  of 
a  nonnegotiable  note  and  a  chattel  mortgage 
against  the  mortgagor  to  foreclose  the  chattel 
mortgage,  it  is  competent  to  prove  failure  of 
consideration  and  damages  caused  by  the  fault 
of  the  original  payee ;  such  evidence  is  permis- 
sible only  to  defeat  the  assignee's  right  of  pos- 
session, and  not  for  the  purpose  of  recovering 
damages  from  him. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {  468;  Dec.  Dig.  I  211.*] 

5.  Refixvin  (i  76*)— MXAS0BK  or  Dakaoks— 
Wbonqfdl  Detention. 

The  measure  uf  damages  for  the  wrongful 
detention  of  a  team  of  work  mules  is  the  us- 
able value  thereof  during  the  time  they  were 
wrongfully  detained. 

[Bd.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  §S  305,  306;   Dec.  Dig.  |  76.*] 
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Oommlstdonera'  Opinion,  Division  No.  1. 
Error  from  Connty  Conrt,  Marsball  County; 
J.  W.  Falkner,  Jndge. 

Action  in  replevin  by  tlie  First  State  Bank 
of  Mannsvllle  against  X  L.  Howell  and  others 
to  recover  possession  of  a  team  of  males  for 
the  purpose  of  foreclosing  a  chattel  mortgage 
thereon.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

E.  D.  Slongh,  of  Ardmore,  for  plaintlfC  In 
error.  Cbas.  A.  Coakley,  F.  B.  Kennamer, 
B.  S.  Hart,  and  Geo.  S.  March,  all  of  MadUl, 
for  defendants  in  error. 

BOBBBTSON,  O.  On  December  16,  1908, 
one  J.  B.  Wall,  a  merchant,  sold  to  J.  L. 
Howell  two  mnles  for  |275,  said  sam  to  be 
paid  October  1,  1909.  On  the  same  day  the 
said  J.  li.  Howell  executed  and  delivered  to 
the  said  J.  B.  Wall  two  promissory  notes  (se- 
cured by  chattel  mortgage  on  the  said  mnles 
and  other  property),  one  in  the  sum  of  $275, 
the  other  In  the  sum  of  |219.%,  which  said 
notes  were  also  signed  by  Chas.  Lewis,  as 
surety.  Wall,  the  merchant,  was  Indebted 
to  plalntifr  in  error  In  the  sum  of  $2,400  In 
the  month  of  December,  1008,  and  shortly 
after  the  execution  of  the  notes  by  Howell, 
as  above  set  out,  he  Indorsed  and  delivered 
to  the  said  plaintiff  in  error  said  notes  as 
collateral  security  for  the  payment  of  his  in- 
debtedness to  the  bank.  In  January  there- 
after WaU  was  adjudged  a  bankrupt  It  may 
be  fairly  inferred,  and  is  in  fact  alleged  by 
the  plaintiff  in  error,  that  the  mules  were 
charged  on  the  books  of  Wall,  the  merchant. 
In  the  sum  of  |276,  together  with  merchan- 
dise and  credit  given  for  the  notes,  and  that 
at  the  time  the  last  item  was  furnished  by 
Wall  to  Howell  the  latter  was  entitled  to  a 
credit  of  $49.60;  or,  in  other  words,  Howell 
had  items  charged  on  Wall's  books  sufficient 
to  cover  both  notes,  less  the  snm  of  $49.60. 
At  the  time  of  the  trial  WaU  and  his  book- 
keeper, J.  D.  Tanner,  were  deceased.  The 
defendant  Howell  answered  plaintUTs  peti- 
tion by  general  denial,  and,  in  addition,  ad- 
mitted the  execution  of  the  notes  and  mort- 
gage, but  denied  that  plaintiff  was  the  own- 
er, and  entitled  to  maintain  the  action.  He 
also  alleged  that  the  price  of  the  males  was 
$200  only,  and  that  the  excess,  to  wit,  $76,  as 
shown  by  the  note,  was  usurious  interest; 
tliat  by  the  wrongful  taking  of  the  property 
by  plaintiff  he  was  damaged  in  the  sum  of 
$250,  and  that  by  breach  of  warranty  as  to 
the  age  of  the  mules  he  was  damaged  In  the 
sum  of  $80.  He  also  alleged  that  he  had  a 
contract  with  Wall  to  furnish  supplies  for 
the  year  1900,  and  that  by  reason  of  Wall's 
failure  to  furnish  such  supplies  he  was  dam- 
aged by  having  to  work  away  from  home, 
and  out  of  his  crop,  for  two  months,  at  $1 
a  day,  when  his  team  at  work  In  the  crop 
would  have  been  worth  $3  a  day,  and,  far- 
ther, that  he  was  prevented  from  planting  his 
crop  in  time  by  reason  of  aach  failure  to 


famish  supplies,  and  that  therefore  his  crop 
was  late,  and  was  damaged  by  drouth  in 
the  sum  of  $260.    Plaintiff  demurred  general- 
ly to  the  answer,  and  especially  to  para- 
graphs 4  and  7;   the  first  being  vrith  refer- 
ence to  usurious  interest,  and  the  latter  with 
reference  to  damages  occasioned  by  the  fail- 
ure to  furnish  supplies.    The  court  sustained 
the  demurrer  to  paragraph  7,  but  later  sus- 
tained a  motion  to  set  aside  the  demnrrer, 
and    permitted    said    paragraph    to  stand. 
Plaintiff  filed  a  motion  for  judgment  on  the 
pleadings,  which  was  overruled.    The  cause 
was  tried  to  a  Jury  February  7,  1911,  and  a 
verdict  was  returned  in  favor  of  the  defend- 
ant for  the  return  of  the  mules  or  their  valne 
in  the  sum  of  $100  each,  and  for  $100  dam- 
ages for  the  wrongful  detention  of  the  same. 
Motion  for  a  new  trial  was  filed,  considered, 
and  overruled,  and  Judgment  was  entered  on 
the  verdict,  and  plaintiff  brings  this  appeal 
to   reverse  said  judgment,  and   assigns  as 
error:    (1)  The  court  erred  in  not  rendering 
judgment  for  the  plaintiff  on  the  pleadings. 
(2)  The  court  erred  in  setting  aside  the  order 
sustaining  a  demurrer  to  paragraph  7  of  de- 
fendants'  answer.     (3)  The  court  erred  in 
overruling  motion  of  plaintiff  for  a  new  trial. 
[1 , 2]  Judgment  on  the  pleadings  is  a  per- 
missible practice  in  the  courts  of  this  Juris- 
diction when  the  state  of  the  pleadings  war- 
rant such  dlspositton  of  the  cas&    The  case 
In  hand  being  one  In  replevin,  the  gist  of  the 
action  is  the  wrongful  detention  of  the  prop- 
erty.    Defendants  answered  by  general  de- 
nial, and,  in  addition,  pleaded  affirmative  de- 
fenses.   In  the  latter  they  admit  the  execu- 
tion and  delivery  of  the  notes  and  mortgages, 
default  in  payment  of  which  is  made  the  bas- 
is of  plaintiff's  claim  to  the  right  of  posses- 
siofa.     At  any  event  It  was  incumbent  on 
plaintiff,  before  it  could  recover,  to  establish 
its   right  of  possession.     Elven  though  the 
special  defenses  set  up  in  the  answer  should 
fall,  yet  the  defendants^  under  the  general 
denial,  had  a  right  to  defeat  plaintifl's  claim 
by  showing  right  of  possession  in  some  third 
party.     Hence  such  an  answer,   containing 
different   defenses,    is   not   an   inconsistent 
pleading  in  replevin,  and,  where  an  issue  of 
fact  is  raised,  as  it  was  in  this  case,  by  the 
general  denial,  it  is  not  error  for  the  trial 
court  to  overrule  a  motion  for  Judgment  on 
the  pleading.    Ordinarily  a  motion  for  Judg- 
ment on  the  pleading  is  proper  where  the  an- 
swer admits,  or  leaves  wholly  nndenled,  the 
material  allegations  of  the  petition;    but  in 
this  case  no  such  condition  exists.     It  might 
in  some  cases  be  proper  to  award  judgment 
on  the  pleadings  where  the  answer  does  not 
deny  all  the  facts  alleged,  bat  denies  legal 
conclusions  only;   but  we  are  again,  in  this 
case,  met  with  the  principle  that  a  general 
denial  in  replevin  puts  In  issue  every  fact 
pleaded  In  the  petition.    11  Ency.  P.  ft  P. 
1031.    This  being  true,  there  was  no  error  in 
the  action  of  the  trial  court  in  overruling 
the  motion  for  Judgment  on  the  pleadings  as 
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tnteipoeed  by  ptalntlff.    Tlwiiias  t.  Bay,  48 
C»la  423,  UO  Pac.  77. 

[3]  It  Is  next  contended  that  tlie  conrt 
erred  in  refoslng  to  sustain  plalntUTs  demur- 
rer to  the  seventh  pbra?raph  of  defendants' 
answer.   This  paragraph  In  substance  charg- 
ed that  at  the  time  defendant  executed  the 
notes  and  mortgage  In  controversy  the  said 
Wall  agreed  to  furnish  Howell  such  supplies, 
out  of  his  store,  as  would  enable  him  to  make 
a  crop  during  the  year  1909 ;  that  he  failed 
and  refused  to  do  so,  and,  on  account  of  such 
More,  Howell  was  compelled  to  work  out  for 
tl  per  day,  when  he  should  have  Been  in  his 
crop,  and  that  the  services  of  himself  and 
team  In  bis  crop  during  such  time  was  worth 
13  per  day ;  that,  on  account  of  the  fact  that 
Ms  team  and  other  personal  property  was 
mortgaged  to  Wall,  he  was  prevented  from 
obtaining  credit  elsewhere,  all  of  which  was 
known  to  Wall  at  the  time  the  notes  and 
mortgage  were  executed;   that,  as  a  direct 
and  proximate  result  of  such  failure  and  re- 
fusal on  Wall's  part  to  comply  with  the  terms 
of  fala  said  agreement,  and  furnish  Howell 
the  snpplies  necessary  to  enable  him  to  plant 
and  care  for  his  crop,  he  was  compelled  to 
and  did  neglect  planting  It  for  two  months, 
and  the  same  was  damaged  and  his  profits 
thereon  reduced  thereby  in  the  sum  of  $250. 
The  notes  were  nonnegotiable,  and  any  de- 
fense Howell  may  have  had  as  against  Wall 
would  be  available  to  him  as  against  plain- 
tiff.   No  reply  was  filed  by  the  bank  to  the 
affirmative  matter  set  up  in  the  answer,  nor 
was  there  any  motion  to  strike  the  same; 
bot  a  demurrer  was  Interposed,  which  at 
first  was  sustained,  but  later  overruled,  by 
the  court,  at  the  request  of  defendants,  over 
tbe  objection  of  plalntUT.    The  jury,  by  its 
general  verdict,  found  that  such  an  agree- 
lueot  as  set  up  by  paragraph  7  of  the  answer 
was  the  consideration  for  the  execution  of  the 
notes  secured  by  the  chattel  mortgage  involv- 
ed in  this  action,  and  by  said  verdict  found 
for  defendants  on  every  material  fact  neces- 
isaiy  to  Bostaln  bis  theory  under  the  Issues 
formed   by   the  pleadings.    This,   therefore, 
brings  OS  to  the  question.  Is  the  damage  to  a 
crop  sucb  as  charged  and  proved  in  this  case 
sQch  an  one  as  would  be  recoverable  in  an 
action  for  tbe  breach  of  the  contract  between 
Howell  and  Wall?    Or,  in  other  words,  is  the 
loss  of  prospective  profits  on  a  crop  under  the 
facts  charged  and  proved  a  proper  element  of 
damage  for  breach  of  the  contract  set  up  in 
tbe  answer  and  found  to  exist  by  the  verdict 
of  the  jury?    If  this  element  (low  of  profits 
or  damage  to  crop)  was  within  the  contempla- 
tion of  the  parties  at  the  time  the  contract 
wag  made,  and  was  such  a  damage  as  flowed 
directly  and  proximately  from  the  breach  of 
the  contract,  and  was  capable  of  accurate 
measarement  or  estimate,  then  tbe  verdict 
mnst  stand;  otherwise  it  must  be  set  aside. 
We  find    tbis  proposition   to  have  been 


caiefnUy  considered  and  this  question  decid- 
ed by  Harrison,  C,  in  Ft  8.  ft  W.  Ry.  Co.  v. 
WllUams,  80  Okl.  726,  121  Fac.  275,  40  L.  R. 
A.  (N.  S.)  494,  wherein  it  is  said:  "It  is  well 
settled  in  this  state  that  damages  based  upon 
prospective  profits  which  would  have  been 
realized  had  the  contract  been  performed  may 
be  allowed,  providing  they  are  fairly  within 
the  contemplation  of  the  parties,  are  tbe 
direct  natural  consequence  of  the  breach  of 
the  contract,  and  are  susceptible  of  being  as- 
certained with  reasonable  certainty." 

In  Bell  V.  Reynolds,  78  Ala.  511,  56  Am. 
Rep.  B2,  the  chief  point  in  controversy  was 
one  relating  to  the  proper  measure  of  dam- 
ages claimed  by  defendant  by  way  of  set-oS 
to  plalDtUTs  action.  Plaintiff  sued  to  recover 
the  value  of  certain  fertilizer  sold  and  de- 
livered to  defendant  The  defense  set  up  was 
that  plaintiff  agreed  to  sell  and  deliver  de- 
fendant 20  tons,  at  a  stipulated  price,  with 
notice  of  its  intended  use.  Defendant  failed 
to  deliver  the  full  amount  purchased,  and 
plaintiff,  not  being  able  to  obtain  it  else- 
where, failed  to  make  as  good  crop  on  tbe 
land  he  had  intended  to  use  it  on  as  on  that 
which  was  fertilized.  The  land  upon  which 
the  fertilizer  was  designed  to  be  used  was 
prepared  and  cultivated  in  a  farmerlike  man- 
ner. Dpon  a  portion  of  it  was  used  the  fer- 
tilizer furnished  under  the  contract  and  this 
portion  produced  between  300  and  400  pounds 
of  seed  cotton  to  the  acre  more  than  that 
adjoining,  which  was  also  planted  in  cotton ; 
the  quantity  and  cultivation  of  each  being 
the  same  It  was  contended  that  tbe  amount 
of  defendant's  damage  for  the  failure  of 
plaintiff  to  deliver  the  balance  of  the  fer- 
tilizer is  measured  by  the  profits  which  he 
has  lost  in  the  depreciated  production  of  cot- 
ton on  the  land  upon  which  he  Intended  to 
use  it  The  court  held  that  the  rule  or  true 
measure  of  damages  was  in  fact  the  differ- 
ence in  value  between  the  cotton  raised  on 
the  land  on  which  the  fertilizer  was  used  and 
that  raised  on  the  adjoining  land  of  the  same 
quality  and  cultivated  in  the  same  manner  on 
which  no  fertilizer  had  been  used. 

As  a  general  rule  in  ordinary  cases  the 
true  measure  of  damages,  where  the  seller 
falls  to  deliver  goods  sold  where  the  pur- 
chase price  has  not  been  paid.  Is  tbe  differ- 
ence between  the  agreed  price  and  the  mar- 
ket price  at  the  time  and  place  of  delivery, 
with  interest  and  this  is  on  the  theory  that 
the  purchaser  can  go  on  the  market  and  pur- 
chase the  goods  from  another  by  paying  the 
difference  in  price.  But  when  this  cannot 
be  done,  the  rule  does  not  apply.  Such  is 
the  condition  in  the  case  at  bar.  And  it  Is 
also  true  that  ordinarily  profits  are  not  in- 
cluded in  the  injury  for  which  compensation 
is  made,  and  yet  again  it  is  frequently  held 
that  the  party  injured  is  entitled  to  recover 
all  his  damages,  including  gains  prevented 
as  well  as  losses  sustained.  Griffin  T.  Colver, 
16  N.  Y.  489,  69  Am.  Dec.  718. 


Digitized  by  LjOOQ  IC 


660 


137  PACIFIO  BBFOBTEB 


(OkL 


In  Bell  T.  Beynolds,  78  Ala.  614,  66  Am. 
Bep.  55,  the  rale  Is  stated  as  follows:  "The 
tme  mle  seems  to  be  that  profits  which  have 
been  sustained  as  the  natural  conseqnence 
of  the  breach  or  wrongful  act  complained  of 
are  recoverable,  nnless  they  are  objection- 
able either  on  the  ground  of  remoteness  or  of 
uncertainty.  Those  profits  are  nsuully  con- 
sidered too  remote,  among  ma^y  others, 
which  are  not  the  immediate  fruits  of  the 
principal  contract,  but  are  dependent  on  col- 
lateral engagements  and  enterprises,  not 
bronght  to  the  notice  of  the  contracting  pai^ 
ties,  and  not,  therefore,  brought  within  their 
contemplation,  or  that  of  the  law."  Our 
own  statute  seems  to  contemplate  such  a 
rule  as  may  be  seen  by  reference  to  section 
2852,  Revised  Laws  1910,  where  it  is  pro- 
vided that:  "For  the  breach  of  an  obligation 
arising  from  contract,  the  measure  of  dam- 
ages, except  where  otherwise  expressly  pro- 
vided by  this  chapter,  is  the  amount  which 
will  compensate  the  party  aggrieved  for  all 
detriment  proximately  caused  thereby,  or 
which,  in  the  ordinary  course  of  tMnffs; 
wouM  be  Ukelv  to  result  therefrom.  No 
damages  can  be  recovered  for  a  breach  of 
contract,  which  are  not  clearly  ascertainable 
in  both  their  nature  and  origin." 

[4]  As  was  said  hereinbefore,  the  notes 
and  mortgage  are  but  evidences  of  the  prin- 
cipal contract  alleged  to  have  been  made  and 
entered  into  by  Wall  and  Howell.  This  al- 
leged contract  is  not  denied  by  the  bank  by 
reply  or  otherwise.  The  jnry  found,  as  It 
had  a  right  to  find,  that  the  contract  was 
made  as  charged.  Therefore  we  are  bound 
to  say  that  the  parties,  at  the  time  they 
made  the  contract,  had  in  mind  the  profits 
that  would  arise  from  the  making  of  a  crop; 
that  was,  and  of  necessity  must  have  been, 
in  contemplation  of  the  parties  at  the  time 
the  mortgage  was  executed,  for  the  mortgage 
covered  all  the  crops  to  be  grown  by  Howell 
as  well  as  the  mules  in  question.  This  being 
true,  we  have  no  hesitancy  in  saying  that 
the  rule  fixing  the  measure  of  damages  here- 
tofore announced  is  not  only  supported  by 
reason  and  authority  hut  by  the  statute 
above  quoted.  See,  also,  in  support  of  this 
rule,  Jones  v.  George,  61  Tex.  345,  48  Am. 
Rep.  280;  Rice  v.  Whltmore,  74  CaL  619, 
16  Fac.  603,  6  Am.  St.  Rep.  479;  Joyce  on 
Damages,  |  1374. 

However,  this  evidence  in  support  of  this 
element  of  damage  in  the  case  at  bar  was 
competent  only  for  the  purpose  of  showing 
that  the  notes  and  mortgage  had  been  satis- 
fied, or  that  the  consideration  therefor  had 
failed,  and  could  not,  on  that  account,  be 
made  to  support  a  verdict  for  damages 
against  the  bank  in  this  action  in  replevin. 
The  only  purpose  in  admitting  snch  evidence 
was  to  show  that  the  consideration  for  the 
notes  had  failed,  and  that  no  damage  could 
be  recovered  from  the  bank  by  reason  of 
Wall's  failure  to  furnish  the  supplies  In  ac- 
cordance with  the  terms  of  his  contract,  and 
for  this  reason,  and  this  alone,  It  was  not 


error  for  the  conrt  to  permit  paragraph  7  of 
the  answer  to  stand,  and  to  allow  the  in- 
troduction of  evidence  In  support  of  the  plea 
of  failure  of  consideration  in  the  notes,  and 
thereby  defeat  the  right  of  recovery  in  the 
replevin  action.    Of  the  correctness  of  the 
foregoing  position,  we  do  not  think  there 
can  be  any  question.    It  is  undlspnted  that 
there  was  snch  a  contract  made  as  alleged 
in  Howell's   answer;    that  Its  terms  were 
broken  by  Wall;    that  Howell  was  damaged 
as  alleged  in  his  answer ;   the  testimony  was 
amply  sufficient  to  sustain  the  verdict,  and 
which  warrants  us  in  finding  that  Howell's 
story  is  true,  wherein  he  says  that  he  could 
not  get  supplies  from  Wall;    that,  in  order 
to  support  his  family,  he  had  to  work  anay 
from  home  by  the  day,  when  his  services, 
with  the  team,  were  required  In  his  own  crop, 
and  were  worth  at  least  $3  per  day;  that 
thereby  his  crop  was  planted  late,  and  was 
caught  by  the  drouth;  that  he  had  26  acres  of 
corn  that  made  only  5  bushels  per  acre,  while 
his  neighbors,  with  the  same  labor  on  the  same 
quality  of  land,  made  26  bushels  per  acre, 
which  was  worth  60  cents  per  basheL    On 
this  basis  he  showed  a  damage  of  $250  on 
testimony  wholly  undlspnted.   Thus  his  dam- 
age was  ascertainable  by  the  plainest,  easi- 
est, and  most  accurate  measure  possible,  by 
showing  the  loss  of  property  occasioned  by 
the  damage  done  the  crop.    Making  a  crop 
was  one  of  the  principal  thoughts  the  par- 
ties had  in  mind  when  the   contract  was 
made.    It  was  for  that  purpose  he  made  the 
contract;  had  be  wanted  to  work  out  by  the 
day,  there  would  have  been  no  necessity  for 
the  contract  and  mortgage.    But,  if  he  made 
a  crop,  he  must  needs  make  provision  for 
the  sustenance  of  his  family  and  team  while 
doing  so,  and,  when  he  made  the  contract 
with  WaU   (the  principal  contract   between 
them,  evidenced  partially  by  the  notes  and 
mortgage),  it  was  In  the  contemplation  ot 
their  minds  that  no  crop  could  be  made  nn- 
less the  supplies  were  furnished,  and  that  to 
fell  to  furnish  the  supplies  at  the  time  they 
were  needed  could  result  only  In  damage  to 
Howell,   and   therefore  the   allegation  and 
proof  to  support  the  same  were  properly 
presented  to   the   Jury   in   order   to  make 
defendants'   legitimate  defense.     It  Is  not 
sufflclent  objection  to  this  conclnslon  to  say 
that  the  damages  sought  to  be  recovered  up- 
on profits  to  be  made  on  crops  renders  them 
too  remote  or  speculative.    As  a  matter  of 
fact  such  damages,  as  has  been  pointed  oat 
in  Ft.  S.  &  W.  Ry.  Go.  v.  Williams,  supra, 
are  easily  and  accurately  ascertainable  be- 
cause they  are  not  only  within  the  contem- 
plation of  the  parties  at  the  time  the  con- 
tract was  made  but  are  the  direct  and  nat- 
ural consequences  of  the  breach  of  the  con- 
tract, and  are  susceptible  of  being  ascertain- 
ed with  reasonable  certainty. 

The  court,  in  the  case  last  above  dted.  In 
speaking  of  the  manner  of  computing  dam- 
ages snch  as  arise  in  ttils  case,  says:  "There 
Is  more  or  less  inaccuracy  in  every  action  for 
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damages  for  breach  of  contract ;  but.  In  or- 
der to  Jostlfy  a  recovery  In  any  case,  assum- 
ing tluit  a  breach  has  been  committed,  there 
are  two  necessary  elements  to  be  considered : 
One  ttut  a  damage  has  been  done ;  the  other 
tliat  soeh  damage  la  the  result  of  the  breach. 
Tbe  amonnt  of  the  one  should  be  computed 
with  reasonable  accuracy.    The  fact  of  the 
other  must  be  determined  with  reasonable 
oertaiotr.    A  less  degree  of  accuracy  is  re- 
quired In  the  former  than  of  certainty  In  the 
latter;    but  neither  Is  required  to  be  abso- 
inte    or    beyond    conjectural    possibilities. 
Where  it  reasonably  appears  that  a  party  has 
tieen  damaged,  and  that  such  damage  Is  tbe 
direct  result  of  the  breach,  then  a  recovery 
is  jostlfled.    The  next  step  Is  to  ascertain 
how  much  wUl  reasonably  compensate  the 
Injnied  party.    This  should  be  computed  by 
tbe  plainest,  easiest,  and  most  accurate  meas- 
ure which  wUl  do  Justice  in  tbe  premises, 
and  If,  from  the  conditions  In  the  contract, 
and  the  nature  of  tbe  breach,  it  reasonably 
appears  that  the  extent  or  amonnt  of  dam- 
ages may  be  more  readily,  easily,  correctly, 
and  Justly  ascertained  by  applying  the  loss 
of  profits  as  a  measure.  If  it  Is  evident  that 
profits  were  lost,  and  the  amount  thereof  can 
be  calculated  with  reasonable  accuracy,  then 
BDch  profits  are  the  true  measure  to  be  ai>- 
pUed." 

Hence,  from  the  foregoing,  follows  neces- 
aarily  tbe  conclusion  that  paragraph  7  of  de- 
fendants' answer  stated  good  grounds  of  de- 
fense, and  the  court  committed  no  error  In 
refusing  to  set  aside  his  order  reinstating  the 
same,  or  In  refnslng  to  sustain  a  demurrer 
thereto. 

It  Is  urged  under  the  next  assignment  of 
error  that  the  verdict  is  contrary  to  law,  for 
that  the  evidence  Is  insufficient  to  disprove 
that  plaintiff  was  the  owner  and  holder  of  the 
notes  at  the  time  of  the  commencement  of 
the  action,  and  that  of  warranty  as  to  the 
age  and  other  qualities  of  the  mules  at  the 
time  of  the  sale ;  but  these  were  both  ques- 
tions of  fact  for  the  Jury,  and  inasmuch  as 
they  were  both  submitted  as  such,  under  In- 
stmctlons  which  were  not  objectionable  to 
tbe  plaintiff,  and  which  fairly  states  the  law 
•ppllcable  thereto,  we  are  not  at  liberty  to  In- 
terfere with  tbe  finding  of  the  jury  on  a  sim- 
ple question  of  fact.  If  there  Is  any  evidence 
in  the  record  reasonably  tending  to  support 
tbe  same,  and  in  this  case  there  Is  evidence 
sufficient  under  the  foregoing  rule  to  sustain 
the  verdict,  and  these  spedflcations  of  error 
must  therefore  fall. 

W  It  is  also  charged  that  the  court  erred  In 
giving  Instruction  No.  10,  fixing  the  measure 
o(  damages.  This  Instruction  standing  alone 
would  be  an  erroneous  statement  of  the  law, 
bat  taken  In  connection  with  Instruction  No. 
U,  Immediately  following,  it  states  the  law 
applicable  to  the  facts  of  this  case,  and  is 
therefore  not  open  to  the  criticism  lodged 


against  it  lite  court  properly  Instructed  tbe 
Jury  that  the  damages  to  which  plaintiff 
would  be  entitled,  If  any,  as  against  the  bank, 
would  be  the  usable  value  of  the  mules  dur- 
ing the  time  they  were  wrongfully  detained. 
There  is  evidence  In  the  record  to  show  that 
the  usable  value  of  the  team  from  the  time  It 
was  talcen  in  October,  1909,  up  to  date  of 
trial  on  February,  1911,  nearly  16  months, 
was  $1  per  day.  This  Is  In  no  wise  disputed 
or  contradicted.  The  jury  gave  only  |100 
damages;  under  the  evidence  a  verdict  for 
three  times  that  amount  would  stand. 

We  can  see  no  error  in  the  record  Justify- 
ing interference  by  this  court,  and  the  Judg- 
ment should  therefore  be  affirmed. 

FEB  OURIAM.    Adopted  In  whole. 


FIRST  STATE  BANK  OF  MANNSVILLB  v. 

LAWSON  et  al. 
(Supreme  Court  of  Olclahoma.     Aug.  6,  1913.) 

Commissioners'  Opinion,  Division  No.  1.  Er- 
ror from  County  Court,  Marshall  County;  J. 
W.  Falkner,  Judge. 

Action  in  replevin  by  the  First  State  Bank  of 
Mannsville  against  A.  P.  Lawaon  and  others  to 
recover  possession  of  personal  property  for  the 
purpose  of  foreclosing  a  chattel  mortgage  there- 
on. Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

E.  D.  Slough,  of  Ardmore,  for  plaintiff  in  er- 
ror. Cbas.  A.  Coakley,  F.  E.  Kennamer,  E.  S. 
Hurt,  and  Geo.  8.  March,  all  of  Madill,  for  de- 
fendants in  error. 

ROBERTSON,  O.  This  case  involves  tbe  con- 
sideration of  tbe  identical  question  decided  by 
this  court  in  case  No.  2823.  I^rst  State  Bank  of 
Mannsville  v.  J.  L.  Howell  et  aL,  137  Pac  667. 
decided  August  4,  1913,  not  yet  officially  re- 
ported. Tbe  opinion  In  that  case  is  conciosire 
as  to  the  issues  herein,  and  we  hereby  adopt  and 
promulgate  that  opinion  as  and  for  the  opin- 
ion in  this  case. 

For  the  reasons  assigned,  the  judgment  of  the 
county  court  of  Marshall  coun^  should  be  af- 
firmed. 

PER  CURIAM.    Adopted  in  whole. 


PERKINS  V.  BAKER. 
(Supreme  Court  of  Oklahoma.    Dec  23,  1913.) 

(SvJlahii*  by  the  Court.) 

1.  Affeai.  and  Erbob  (I  e96*)— Bevibw  of 
Evidence— Bkcital  in  Case-Made. 

This  court  will  not  examine  the  evidence 
on  a  given  subject  unless  the  case-made  contains 
an  averment,  by  way  of  recital,  to  the  effect  that 
it  contains  all  tbe  evidence  introduced  at  the 
trial.  And  this  is  especially  true  where  the 
sufficiency  of  the  case-made  is  properly  chal- 
lenged, and  no  answer  thereto  is  made  by  the 
opposite  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2916,^17;  Dec.  Dig.  | 
696.»] 

2.  Afpkai,  and  Ebbqb  (f  207*)— Misconduct 
OF  COUNSKI/— Pbesentatiom  Below— Nk- 
OKBSITT. 

To  present  the  question  of  misconduct  of 
counsel,  as  making,  improper  statements    to  the 
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Jnrj  in  his  aTgnment,  for  appellate  review, 
there  mtist  be  an  objection  seasonabljr  made, 
and  an  «xception  properly  taken,  if  it  is  over- 
ruled. 

[£jd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1500;   Dec.  Dig.  |  207.*] 

3.  Evidence    (i    318*)— Docuiobntaby    Bti- 

DENCE— HBABSAT. 

It  is  not  error  to  exclude  from  evidence  a 
copy  of  the  enrollment  records  offered  for  the 
purpose  of  proving  the  age  of  a  Seminole  allot- 
tee at  the  time  he  executed  a  warranty  deed 
in  January,  1905,  especially  where  no  predi- 
cate has  been  laid  for  the  admission  of  sec- 
ondary or  hearsay  evidence,  and  no  other  prop- 
er or  sufficient  reason  being  apparent. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  1103-1200;   Dec.  Dig.  f  318.*1 

4.  Evidence   (|  291*)— AmDAVix— Proof  of 

AOE. 

It  is  not  error  to  refuse  admission  in  ev- 
idence of  an  affidavit  of  the  deceased  mother  of 
an  alleged  minor,  unless  it  is  shown  that  such 
affidavit  was  made  in  good  faith,  unbiased  by 
any  issue  between  the.  parties  likely  to  be  af- 
fected thereby,  and  made  before  the  litigation 
was  commenced  in  which  such  evidence  is  to  be 
used. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  t  1150;    Dec  Dig.  §  291.*] 

5.  Witnesses   ({   345*)— rMPEACHUENT— Cow- 
vicnoN  OF  Cbime. 

Record  examined,  and  held  not  error  to  al- 
low a  witness  to  be  asked  if  he  had  ever  been 
convicted  of  a  crime  in  the  tribal  courts  of  the 
Seminole  Nation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1126-1128;   Dec.  Dig.  {  346.*] 

CommissionerB'  Opinion,  DlviBlon  No.  1. 
Error  from  District  Court,  Seminole  County; 
Tom  D.  McKeown,  Judge. 

Action  for  ejectment  by  3.  A,  Baker  against 
J.  M.  Perkins.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Crump,  Fowler  ft  Skinner,  of  Wewoka,  for 
plaintiff  In  error.  J.  A.  Baker,  of  Wewoka, 
pro  se. 

ROBERTSON,  O.  This  action  in  ejectment 
was  brought  In  the  district  court  of  Seminole 
county  in  November,  1909,  by  J.  A.  Baker 
against  J.  M.  Perkins.  The  answer  denied 
the  claim  of  ownership  set  up  and  relied  up- 
on by  Baker,  and  set  up  ownership  In  the  de- 
fendant, Perkins;  Baker  claimed  by  virtue 
of  a  deed  dated  January  4,  1905.  It  was  the 
contention  of  the  defendant  at  the  trial  be- 
low that,  at  the  time  Baker  took  hla  deed  to 
the  land  in  controversy,  the  grantor  therein. 
Tipple  Alberta,  was  a  minor,  and,  being  a 
Seminole  freedman,  was  not  capable  of  trans- 
ferring the  title  to  said  land,  and  the  deed 
under  which  Baker  claims  was  therefore  void. 
The  Jury  returned  a  verdict  in  favor  of  Bak- 
er and  against  Perkins,  upon  which  Judg- 
ment was  entered,  and  to  reverse  which  this 
a;^)eal  Is  brought  The  principal  question 
in  the  case,  and  that  upon  which  the  verdict 
of  the  Jury  turned  at  the  trial,  was  the  age 
of  the  grantor.  Tipple  Alberta.  There  are 
many  assignments  of  error  in  the  petition; 
but,  in  the  defendant's  brief,   attention  la 


given  only  to  the  second,  fifth,  eighth,  ninth, 
and  eleventh,  the  others  being  waived. 

[1]  The  second  assignment  is  that  "the 
verdict  and  Judgment  rendered  thereon  in 
said  cause  was  contrary  to  and  not  sustain- 
ed by  the  evidence."  The  plaintiff  objects  to 
the  consideration  of  this  assignment  by  this 
court,  for  the  reason  that  the  case-made  does 
not  contain  a  certificate  showing  that  it  con- 
tains all  the  evidence  introduced  at  the  trial, 
and  upon  which  the  verdict  was  rendered, 
and  the  Judgment  was  entered.  A  carefnl  ex- 
amination of  the  case-made  proves  this  as- 
sertion to  be  correct,  and  under  the  uniform 
holdings  of  this  court  we  are  not  at  liberty 
to  examine  any  of  the  testimony  given  on  a 
subject,  unless  the  case-made  contains  the 
positive  averment,  by  way  of  recital,  to  the 
effect  that  it  contains  aU  the  evidence  intro- 
duced at  the  triaL  This  objection  to  the 
sufficiency  of  the  case-made  stands  before  ns 
unanswered,  and  for  that  reason  we  presume 
the  same  must  be  true,  and  that  the  record 
cannot  be  amended.  Baldwin  Lumber  Co.  v. 
Sanders,  134  Pac.  887,  and  the  cases  there 
cited. 

[2]  The  next  assignment  of  error  urged 
has  to  do  with  the  alleged  improper  conduct 
of  counsel  for  plaintiff  in  his  argument  to  the 
jury.  Considerable  space  is  taken  up  in  de- 
fendant's brief  on  this  subject,  and  many  au- 
thorities are  cited  in  support  of  his  conten- 
tion. Stress  was  also  laid  on  this  purported 
Impropriety  at  the  oral  argument  had  before 
us;  but,  counsel  for  the  plaintiff  insists  that 
this  court  has  no  Jurisdiction  to  hear  and 
determine  this  question,  for  that  no  exc^ 
tion  was  made  or  saved  to  the  ruling  of  the 
trial  court  on  the  subject,  and  that  this  is 
not  such  a  matter  as  can  be  raised  for  the 
first  time  in  this  court  on  appeal.  An  exam- 
ination of  the  record  shows,  (pages  09  to  70) 
that  the  following  took  place: 

"By  Mr.  Fowler:  The  defendant  excepts 
to  the  remarks  of  counsel  for  the  plaintifr. 

"By  the  Court:  The  Jury  are  admonished 
to  go  by  the  testimony  and  the  Charge  of  the 
court" 

Section  6026,  Rev.  Laws  1910,  provides  that 
an  exception  is  an  objection  taken  to  a  de- 
cision of  the  court  or  Judge  upon  a  matter  of 
law.  Section  6027  provides  that  the  party 
objecting  to  a  decision  must  except  at  the 
time  the  decision  is  made,  and  time  may  be 
given  to  reduce  the  exception  to  writing,  bat 
not  beyond  the  term,  etc. 

In  this  case,  as  disclosed  by  the  record, 
defendant  objected  to  plaintiff's  argument, 
and  the  court  ruled  upon  the  objection.  We 
must  presume  the  ruling  of  the  court  was 
satisfactory  to  defendant's  counsel,  else  an 
exception  would  have  been  taken  thereto.  No 
such  exception  was  taken  so  far  aa  the  rec- 
ord shows,  and  no  complaint  that  the  record 
is  insufficient  in  that  respect  has  been  heard. 
No  request  was  made  that  the  Jury  be  in- 
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strocted  to  dlaregaid  the  alleged  Improper 
remarka  of  oonnael,  yet  It  aeema  tbat  the 
conrt,  In  effect,  Tolimtarily  inatructed  them 
to  go  by  the  testimony  and  the  charge  of 
the  court,  and  this  eridently  was  satlafactory 
to  defendant,  aa  it  ended  the  controTersy, 
I  tnd  no  excei^on  waa  noted  to  the  failore  of 

'  tbe  conrt  to  rule  directly  on  the  objection,  nor 

Ib)  the  Instmction  given  the  Jnry.    Alexander 
et  aL  T.  Oklahoma  City.  22  OU.  838,  88  Pac. 
I  M3;  St  li.  &  a  F.  R.  R.  Co.  y.  DaTi^  132 

Pac.  337;  MdAtak  t.  State,  18  Neb.  1B4,  24 
K  W.  720.  In  1  Thompson  on  Trials,  i  962,  the 
leaned  author  says:  "The  more  correct  view 
Is  that  sach  Irregnlarlty  can  only  be  saved 
for  appellate  review  by  an  objection  season- 
abl;  made,  an  exception  properly  taken.  If  It 
la  overruled,  which  exception  is  incoriwrated 
b  a  bill  of  exceptions,  signed  and  sealed  by 
the  presiding  Judge."  This  rule  was  quoted 
vith  approval  and  followed  by  the  conrt  in 
Coalgate  Co.  et  aL  v.  Bross,  26  Okl.  244,  107 
Pac.  425, 138  Am.  St  Sep.  916,  In  the  foUow- 
Ing  language,  by  Mr.  Justice  Kane,  in  the 
syllabus:  "To  present  the  question  of  mls- 
condact  of  counsel  in  making  improper  state- 
ments to  the  Jnry  in  his  argument  for  appel- 
late review,  there  must  be  an  objection  sea- 
sonably made,  and  an  exception  properly  tak- 
en, if  it  Is  overruled."  This  precludes  further 
consideration,  at  our  hands,  of  this  assign- 
ment  of  error. 

{3]  It  is  next  urged  that  the  court  erred  in 
not  permitting  the  introduction  in  evidence 
of  a  certified  copy  of  the  enrollment  record, 
showing  the  age  of  Tipple  Alberta. 

In  this  connection  it  is  asserted  that  said 
copy  of  the  enrollment  record  should  have 
been  received  In  evidence,  first,  as  conclu- 
sive evidence  of  the  age  of  said  allottee  un- 
der the  provisions  of  the  act  of  Congress  of 
May  27,  1908  (35  Stat  312,  c.  199,  |  3) ;  sec- 
ond, as  a  circumstance  tending  to  show  his 
age;  third,  as  evidence  prima  facie  of  his 
age. 

We  cannot  agree  with  counsel's  contention 
in  this  behalf,  The  deed  challenged  was  eze- 
cnted  In  January,  1905,  and  the  age  of  the  al- 
lottee in  snch  Instances  is  a  fact  to  be  proved 
as  any  other  fact  provable  at  that  time,  and 
the  rule  of  evidence  enunciated  by  the  act  of 
Coofsress,  supra,  does  not  control 

This  act  of  Congress  provides  a  new  rule 
of  evidence;  not  a  general  rule,  but  an  arbi- 
trary, limited  rule  for  a  particular  class  of 
cases.  No  predicate  was  laid  at  the  trial 
below  for  the  introduction  of  secondary  or 
hearsay  evidence,  and  at  the  time  the  deed 
WHS  executed  the  enrollment  record,  without  a 
predicate  for  such  evidence  having  been  laid, 
would  have  been  incompetent  Not  so,  how- 
ever, had  the  transaction  occurred  after  the 
passage  of  the  act  of  Congress,  supra. 

It  was  said  by  Brewer,  C.,  in  Kice  v.  Ruble, 
134  Pac.  40:  "While,  as  has  been  stated,  it 
is  not  required  that  we  here  decide  whether 
tbe  enrollment  records,  or  a  certified  copy 
thereof,  would,  in  such  a  case  as  this,  be 


admissible  In  evldenoe  at  an  to  be  considered 
with  other  proof,  yet  it  is  not  amiss,  we 
think,  to  say  tbat  its  admissibility.  In  snch 
cases  as  this,  on  the  question  of  age  is  very 
doubtful,  under  the  doctrine  of  Hegler  v. 
Faulkner,  163  U.  S.  100,  14  Sup.  Ct  779,  38 
L.  Ed.  663."  See,  also.  Rice  v.  Anderson,  134 
Pac.  1120;  WlUlams  et  aL  ▼.  Joins,  34  OkL 
TBS,  126  Pac.  1013. 

We  are  of  opinion,  and  so  hold,  that  in 
the  absence  of  a  reason  to  the  contrary,  the 
certifled  copy  of  the  enrollment  records,  of- 
fered for  the  purpose  of  proving  the  age  of 
a  Seminole  allottee  at  the  time  he  executed 
a  deed  in  January,  1905,  is  incompetent  and 
hearsay,  and  that  the  court  did  not  err  In 
refusing  to  permit  its  introduction  in  evi- 
dence. We  do  not  attempt  to  decide  whether 
or  not  the  same,  under  any  drcnmstances, 
would  not  be  competent;  but  nnder  the  facts 
in  this  case,  no  reason  or  excuse  of  any 
kind  being  offered,  and  no  predicate  being 
laid,  we  hold  the  same  to  be  incompetent 

[4]  The  next  point  nrged  la  that  tbe  court 
erred  In  excluding  from  evidence  the  affidavit 
of  the  mother  of  Tipple  Alberta  concerning 
his  age.  This  affidavit  was  made  on  October 
14, 1907.  Tbe  deed,  as  has  been  hereinbefore 
mentioned,  was  executed  in  January,  1906. 
Ordinarily  the  declarations  of  a  parent  con- 
cerning the  age  of  his  child  (and  that  is  the 
sole  effect  of  this  affidavit  under  considera- 
tion) la  admissible  In  evidence  If  made  before 
the  cause  of  action  arose  wherein  the  same  is 
offered.  David  v.  Slttig,  1  Mart  N.  S.  (La.) 
147,  14  Am.  Dec.  179.  Wigmore,  in  his  ad- 
mirable work  on  Evidence  (volume  2,  §  1480 
et  seq.),  declares  this  principle  to  be  one  of 
the  oldest  exceptions  to  the  hearsay  rule, 
and  is  known  as  the  rule  of  necessity ;  but 
before  such  declaration  is  admissible,  even 
under  this  rule,  it  must  be  shown  that  the 
evidence  offered  by  this  method  is  the  best 
evidence  of  which  the  case  is  susceptible,  and 
that  the  declaration  was  made  in  good  faith, 
unbiased  by  any  issue  between  the  parties 
likely  to  be  affected  thereby,  and  made  be- 
fore the  litigation  was  commenced  in  which 
such  evidence  is  to  be  used.  Then,  too,  ordi- 
narily this  class  of  evidence  is  admissible 
only  to  prove  age  in  pedigree,  and  not  age  as 
a  faet. 

It  has  been  held  that  a  witness  cannot 
testify  that  he  beard  the  mother  of  a  grantor 
in  a  deed  say  that  he  was  an  Infant  at  the 
time  of  its  execution,  unless  it  is  first  af- 
firmatively shown  that  the  declaration  was 
made  ante  litem  motam,  and  that  the  de- 
clarant is  dead.  Hodges  v.  Hodges,  106  N. 
C.  374, 11  S.  E.  364;  1  Greenleaf,  §  131.  The 
question  of  tbe  age  of  Tipple  Alberta,  for  the 
purpose  of  this  case  being  one  of  fact,  in- 
stead of  pedigree,  was  for  the  Jury,  and  the 
issues  thus  formed  and  submitted,  having 
been  resolved  in  favor  of  plaintiff  on  conflict- 
ing evidence,  will  not  be  disturbed  in  this 
court  on  appeaL  , 

[i]  The  only  remaining  assignment  h)  that 
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the  court  erred  In  ipermltting  plaintiff,  for 
the  purpose  of  Impeaching  a  witness,  to  ask 
blm  it  be  had  ever  been  convicted  of  a  crime 
in  the  tribal  courts  of  the  Seminole  Nation. 

This  court  will  take  judicial  notice  of  the 
history  and  gOTemment  of  this  Nation,  as 
well  as  of  the  various  subordinate  divisions 
thereof,  including  that  of  the  Five  Civilized 
Tribes  of  Indians.  We  know  that  the  Semi- 
nole Nation  had  an  organized  form  of  gov- 
ernment, with  a  Judiciary  having  jurisdic- 
tion of  the  various  crimes  and  offenses,  in- 
cluding those  Involving  moral  turpitude; 
these  governments  and  the  courts  organized 
thereunder  were  recognized  and  fostered  by 
the  federal  government  We  also  know  that  a 
witness  may,  for  the  purpose  of  Impeachment, 
and  as  affecting  bis  credibility,  be  asked 
whether  or  not  be  has  been  convicted  of  any 
crime  Involving  moral  turpitude.  This  sort 
of  examination,  however,  must  be  confined  to 
reasonable  limits,  subject  to  control  by  and 
through  a  wise  discretion  of  the  trial  court 
In  the  instant  case  no  abuse  of  discretion  is 
shown.  No  motion  was  made  by  defendant's 
counsel  to  withdraw  the  alleged  objectionable 
matter  from  the  consideration  of  the  jury, 
or  to  Instruct  the  jury  to  disregard  the  same; 
hence,  if  any  barm  was  done,  the  effect  there- 
of has  been  waived. 

From  a  careful  consideration  of  the  whole 
case,  we  are  convinced  that  no  error  of  suffi- 
cient magnitude  to  warrant  a  reversal  was 
committed,  and  that  therefore  the  judgment 
should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


WILUAMSON  ▼.  HUMAN. 
(Supreme  Court  of  Oklahoma.     Dec.  16,  1913.) 

(ByUahut  hy  the  Court.) 
Appbal    and    Ebsob    ({    756*)— Bbqet— Dis- 

MISSAI.. 

For  failure  to  comply  with  rule  26  of  this 
court  (95  Pac.  vlii),  the  appeal  la  dlBmiased. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  >  S091;   Dec  Dig.  i  766.*] 

Error  from  County  Court,  Bryan  Ckmnty; 
3.  li.  Rappolee,  Judge. 

Action  by  Ola  Human,  by  her  next  friend, 
O.  M.  Spell,  against  O.  E.  Williamson.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

Kyle  &  Newman  and  H.  B.  Hays,  all  of 
Durant,  for  plaintiff  in  error.  Chas.  C.  Par- 
ker and  Deck  &  Biting,  all  of  Durant,  for  de- 
fendant in  error. 

KANE,  J.  This  was  an  action  for  forcible 
entry  and  detainer,  commenced  by  the  de- 
fendant in  error,  plaintiff  below,  against  the 
plaintiff  in  error,  defendant  below,  to  recover 
poBsestdon  of  a  certain  tract  of  land.  Upon 
trial  to  a   jury  in  the  justice's  court  there 


was  a  verdict  In  txrot  of  the  defendant;  np- 
on  which  judgment  was  duly  entered,  where- 
upon the  losing  party  appealed  to  the  ooont; 
court 

In  the  county  court  a  demurrer  to  the  an- 
swer of  the  defendant  was  sustained,  and, 
upon  his  refusal  to  plead  further,  judgment 
upon  the  pleadings  was  rendered  in  favor  of 
the  plaintiff,  to  reverse  which  this  proceed- 
ing in  error  was  commenced. 

An  examination  of  the  briefs  discloses  that 
rule  25  of  this  court  (96  Paa  vili)  has  not 
been  complied  with.  The  rule  requires  In  ef- 
fect that  the  brief  of  the  plaintiff  in  error 
shall  contain  an  abstract  or  abridgement  of 
the  transcript,  setting  forth  the  material 
parts  of  the  pleadings,  proceedings,  facts,  and 
documents  upon  which  he  relies,  together 
with  BVich  other  statements  from  the  record 
as  are  necessary  to  a  full  understanding  of 
the  questions  presented  to  this  court  for  de- 
cision so  that  no  examination  of  the  record 
itself  need  be  made  in  this  court  In  the 
case  at  bar,  the  only  questions  raised  are 
whether  the  answer  states  facts  sufficient  to 
constitute  a  defense  and  the  sufficioicy  of 
the  pleadings  to  support  the  judgment  ren- 
dered. As  neither  the  bill  of  particnlarg  or 
the  answer  thereto  are  set  out  in  the  abstract 
required  by  rule  25,  which  this  court  has 
often  held  to  be  mandatory,  it  Is  impossible 
for  the  court  to  pass  upon  the  questions 
raised  without  an  examination  of  the  record 
itself.  That  counsel  for  plaintiff  In  error  did 
not  attempt  to  comply  with  the  rule  is  ap- 
parent from  such  extracts  as  the  following, 
which  occur  frequently  throughout  the  brief: 
"The  court  will  see  from  an  examination  of 
the  record;"  "the  record  shows  as  will  be 
seen  from  an  examination  thereof;"  etc,  etc 
etc. 

For  faflure  to  comply  with  rule  25  of  this 
court,  the  appeal  Is  dismissed.  All  the  Jus- 
tices .concur. 


SCHAFER  V.  MIDIiAm)  HOTEL  <X>.  et  at 
(Supreme  Court  of  (Wahoma.    Dec.  20,  1913.) 

(Bi/llaiua  by  tht  Court.) 

1.  Tbiai,   (f  404*)— GBNicaAL  Fihdiwo— C05- 
STBvcnoir. 

In  an  action  tried  to  the  court  and  a  gen- 
eral finding  is  made  in  favor  of  the  defendant, 
such  general  finding  necessarily  includes  a  spe- 
cial finding  in  favor  of  the  defendant  of  ever; 
particular  fact  necessary  to  sustain  the  general 
finding. 

[Ed.  Note.— For  other  cases,  see  TiiaL  Gent 
Dig.  §S  957-962;  Dec.  Pig.  §  404.*] 

2.  Refobuation    of   Instbuhknts   ({   45*)— 
Qbounds— "MuTDAL  Mistakb"— Pboof. 

The  law  does  not  autborixe  the  reforma- 
tion of  a  written  contract  on  the  ground  of  mu- 
tual mistake  (i.  e.  a  mistake  by  each  of  the  par- 
ties thereto)  unless  the  proof  of  such  mntoal 
mistake  Is  clear  and  convincing. 

[Hid.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  ||  157-193;  Dec 
Dig.  f  45.*] 
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S.  APPKAZ.    AITD     BBBOB    (i    1009*)— OXNKRAI. 

KNDING — EVIDKNCK. 

Where  the  defendant  seeks  in  a  cross-peti- 
tion to  reform  a  written  contract,  sued  npon  on 
the  groond  of  matoal  mistake  of  tlie  parties 
thereto,  and  the  cause  is  tried  to  the  court,  and 
there  is  a  general  finding  in  favor  of  the  de- 
fendant, and  an  exception  is  nreed  on  the  ^oand 
that  the  same  ia  not  supported  by  the  evidence, 
luld,  this  court  will  examine  the  testimony  so 
tar  as  necessary  to  ascertain  whether  or  not  the 
finding  of  the  court  is  reasonably  supported  by 
Qie  evidence,  and  if  it  be  found  that  the  general 
finding,  or  any  particular  finding  necessarily  in- 
duded  in  the  general  finding,  is  not  reasonably 
npported  by  the  evidence,  the  general  finding 
will  be  set  aside  and  a  new  trial  ordered. 

[Hid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3970-3978;  Dec.  Dig-  f 
1009.*] 

CommiaBioneis'  Opinion,  DlTlsion  No.  2. 
IiRor  from  District  Court,  Comanche  Coun- 
ty; T.  J.  Johnson,  Judge. 

Action  by  Henry  Scbafer  against  the  Mid- 
land Hotel  Company,  a  corporation,  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed  and  remanded. 

R.  B.  Forrest  and  Forrest  &  Sansom,  all 
of  El  Reno,  and  Geo.  D.  Key,  of  Tulsa,  for 
plaintlfl  in  error.  B.  H.  Parmenter  and  Ste- 
vens i  Myers,  all  of  Lawton,  for  defendants 
In  error. 

OALBRAITH,  a  Heniy  Schafer  com- 
menced an  action  In  the  district  court  of 
Comanche  county  against  the  Midland  Hotd 
Company,  a  corporation,  which  had  been  pro- 
moted by  himself  and  Geo.  H.  Block,  on  a 
promissory  note  of  the  company  for  |5,000, 
which  had  been  Indorsed  by  Schafer  and 
Block  and  paid  by  Schafer,  and  on  an  ac- 
count amounting  to  $2^200  for  mon^  ad- 
vanced by  Schafer  In  the  prosecution  of  the 
work  of  complethig  the  hotel.  It  was  al- 
leged that  Block  was  liable  for  these  claims 
against  the  Midland  Hotel  Company  by  vir- 
tue of  a  written  contract  entered  Into  be- 
tve&i  Schafer  and  Block  on  the  13th  day  of 
April,  1910,  which  evidenced  a  sale  by  Schaf- 
er to  Block  of  his  stock  In  the  Midland  Ho- 
tel Company,  and  wherein  Block  undertook 
and  agreed  to  pay  all  the  liabilities  outstand- 
ing against  the  company. 

The  defendants  answered,  admitting  the 
execution  of  the  note  by  the  company  and 
the  advancement  of  the  |2,200  by  Schafer 
and  the  signing  of  the  contract  of  April  13, 
1910,  but  alleged  by  way  of  cross-petition 
that  the  note  and  account  and  the  plalntUTs 
interest  therein  had  been  sold  to  the  de- 
foidant  Block,  and  that  the  plaintiff  had  no 
farther  Interest  In  the  note  and  could  not 
maintain  the  action,  and  that  by  mutual  mis- 
take of  the  parties  this  part  of  the  agree- 
ment by  which  Schafer  sold  his  Interest  In 
the  note  and  account  to  Block  was  omitted 
from  the  written  contract  of  April  13,  1910, 
and  prayed  that  the  plaintiff  take  nothing  by 
tbe  said  action,  and  that  the  contract  of  April 
13,  1910,  be  reformed  according  to  the  real 


and  true  agreement  of  the  parties,  and  that 
Schafer  be  required  to  execute  an  assignment 
of  the  Insurance  i>ollcy  according  to  the  agree- 
ment of  the  parties,  and  for  costs  and  gen- 
eral relief. 

When  the  cause  came  on  for  trial,  each  of 
the  parties  waived  a  Jury  and  agreed  that 
the  cause  might  be  tried  to  the  court  The 
cause  was  tried  on  the  5th  of  January,  1911, 
and  the  argument  of  counsel  was  deferred 
until  about  a  month  later,  and  then  the 
cause  was  taken  under  advisement  by  the 
court  and  Judgment  rendered  thereon  on  the 
7th  of  July  following.  The  record  shows 
that  on  this  last  date  the  court  "here  and 
now  announces  to  the  parties  his  finding  of 
fact  and  the  law  In  the  case  In  favor  of  the 
defendants,"  and  that  Judgment  was  there- 
upon rendered  In  favor  of  the  defendants, 
and  that  the  plaintiff  take  nothing  by  Ills 
action,  and  that  the  costs  be  taxed  against 
him,  and  further  adjudged  that  the  defend- 
ant Geo.  H.  Block  be  subrogated  to  all  the 
rights  of  Henry  Schafer  In  a  certain  Insurance 
policy  for  $12,500,  described  In  the  answer 
and  cross-petition.  From  this  Judgment 
Schafer  perfected  an  appeal  to  this  court 

One  of  the  assignments  of  error  urged  by 
the  plaintiff  In  error  is  that  the  finding  of 
the  court  Is  not  supported  by  the  evidence. 
The  record  does  not  show  that  either  party 
requested  the  court  to  make  special  findings 
of  fact  He  was  therefore  Jostlfied  In  mak- 
ing a  general  finding. 

It  has  been  many  times  announced  by  this 
court  that,  where  a  Jury  la  waived  and  the 
cause  is  submitted  to  the  court  for  trial,  the 
finding  of  the  court  will  not  be  disturbed, 
where  It  Is  reasonably  supported  by  the  evi- 
dence. That  the  findings  of  the  trial  court 
come  to  this  court  with  the  same  force  as 
the  verdict  of  the  Jury  on  disputed  questions 
of  fact  However,  the  rule  Is  equally  well 
settled  that.  If  the  findings  are  wholly  un- 
supported by  the  evidence,  the  findings  of 
the  court  wUl  be  set  aside,  and  that  this 
court  will  examine  the  testimony  so  far  as 
to  ascertain  whether  or  not  there  Is  evi- 
dence in  the  record  to  support  the  findings  of 
the  court  Reeves  &  Co.  v.  Brennan,  25  OkL 
544,  106  Pac.  959 ;  First  Nat  Bank  v.  Ar^ 
nold,  28  Okl.  49,  113  Pac.  719;  De  Vltt  v. 
aty  of  El  Reno,  28  Okl.  315,  320,  U4  Pac. 
253 ;  Bretch  Bros.  v.  Winston  &  Sons,  28  Okl. 
625,  116  Pac.  795;  Hampton  v.  Thomas,  35 
Okl.  529,  130  Pac.  961;  HaU  v.  Bruner,  36 
OkL  474,  127  Paa  255. 

[1]  It  has  been  r^teatedly  announced  by 
decisions  of  this  court  that,  where  a  cause 
is  tried  by  the  court  and  the  finding  of  the 
court  is  general.  It  Is  a  finding  of  every  spe- 
cial thing  necessary  to  be  found  In  order  to 
sustain  the  general  finding.  Farmers'  &  Mer- 
chants' NaU.  Bank  v.  School  District  No.  66, 
Kiowa  County,  35  Okl.  506,  130  Pac.  549; 
City  of  Chlckasha  v.  Looney,  36  Okl.  155,  128 
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Pac.  136 ;  Wat-tah-noh-Bhe  y.  Moore,  36  OkL 
631,  129  Paa  8T7.  It  foUows,  therefore, 
from  the  application  of  this  rule  to  the  case 
at  bar,  that  the  general  finding  made  by  the 
conrt  In  favor  of  the  defendants  was  a  spe- 
dal  finding  of  fact  that  there  bad  been  a 
mutual  mistake  made  by  Schafer  and  Block, 
and  that  on  account  of  such  mutual  mistake 
the  agreement  between  Block  and  Schafer, 
whereby  Block  purchased  the  interest  of 
Schafer  in  the  note  and  account  in  suit,  and 
that  Schafer  agreed  to  transfer  the  same  to 
Block,  was  omitted  from  the  written  contract 
of  April  13,  1910. 

[3]  We  have  carefully  examined  the  testi- 
mony to  ascertain  whether  or  not  there  Is 
any  testimony  In  the  record  that  would  sus- 
tain this  finding  that  there  was  a  mutual 
mistake  between  these  parties  on  this  disput- 
ed question.  After  such  examination  we  are 
constrained  to  say  that  such  finding  is  whol- 
ly unsupported  by  the  evidence.  The  testi- 
mony of  Block  himself  would  scarcely  sup- 
port this  finding  of  the  court  The  evidence 
shows  that,  at  the  time  the  trade  was  made 
between  Schafer  and  Block,  Schafer  was  In 
the  dty  of  Lawton,  and  after  some  three 
days'  negotiations  an  agreement  was  reach- 
ed, and  that  he  and  Block  then  proceeded  to 
the  office  of  Block's  attorney,  and  each  made 
a  statement  to  the  attorney  of  the  terms  and 
conditions  of  the  deal;  that  the  attorney  took 
notes  of  these  statements  and  then.  In  the 
presence  of  the  parties,  dictated  the  contract 
to  his  stenographer ;  and  that  the  agreement 
was  then  typewritten  and  read  over  to  the 
parties,  and  some  changes  made  therein,  and 
then  signed  by  each  of  the  parties.  This 
contract  is  plain  and  unambiguous  in  its 
terms.  In  three  separate  places  therein  dis- 
tinct reference  is  made  to  what  Schafer  sold 
and  Block  purchased,  and  each  time  particu- 
lar recital  is  made  that  It  was  the  250  shares 
of  stock  in  the  Midland  Hotel  (jompany  of 
the  par  value  of  $100  each.  Schafer  tes- 
tified positively  that  the  contract  expressed 
the  real  agreement  entered  into  between  him- 
self and  Block,  and  he  is  strongly  corroborat- 
ed by  the  contract  itself,  and  also  by  the 
fact  that,  although  Block  knew  that  Schafer 
had  taken  up  the  $5,000  note  and  had  It  In 
his  possession  at  the  time  the  trade  was  made 
and  the  contract  of  April  13,  1910,  entered 
into,  he  never  at  that  time  or  at  any  subse- 
quent date  prior  to  filing  the  suit  asked  that 
the  note  be  turned  over  to  him.  The  only 
ground  on  which  this  contract  is  sought  to 
be  reformed  Is  on  account  of  mutual  mistake. 
"That,  by  mutual  mistake  of  the  parties  and 
the  scrivener  who  wrote  the  contract,  said 
provisions  were  omitted  from  the  same." 

[2]  Under  the  law  the  court  could  not  re- 
form the  contract  on  this  ground,  unless  the 
evidence  that  there  bad  been  a  mutual  mis- 
take was  positive,  dear,  and  overwhelming. 
Bven  If  the  written  contract  did  not  embody 


the  terms  of  the  agreement  as  Block  tmder- 
stood  them,  and  there  was  a  mistake  on  his 
part,  it  is  clear  that  there  was  no  mistake 
on  Schafer's  part  The  written  contract  ex- 
pressed the  agreement  as  he  understood  it, 
and  It  is  clear  that  there  was  no  mutual  mis- 
take. In  the  case  of  Hope  v.  Bonrland,  21 
Okl.  864,  98  Pac.  580,  Mr.  Justice  Turner,  in 
rendering  the  opinion  pf  the  court,  said :  "It 
Is  well  settled  that  to  warrant  a  teforma- 
tlon.  In  the  absence  of  fraud  or  ImpogltloD, 
there  must  be  a  mutual  mistake  (that  Is,  a 
mistake  shared  by  both  parties) ;  that  to  Jas- 
tlfy  the  reformation  of  a  deed  delivered,  ac- 
cepted, and  acted  upon,  on  the  ground  tliat 
it  did  not  correctly  express  the  agreement 
made  by  the  parties,  the  proof  must  be  clear 
and  convincing;  and,  until  a  mistake  has 
been  established  by  such  proof  as  leaves  no 
rational  doubt  of  the  fact,  no  change  wUl  be 
made  in  the  writing  sought  to  be  reformed." 
This  statement  of  the  law  is  supported  by 
abundant  authority  referred  to  in  the  above 
opinion. 

It  is  also  contended  that  the  judgment  is 
not  responsive  to  the  issues.  While  this  la 
true,  yet,  since  the  cause  should  go  back  (or 
a  new  trial,  this  condition  can  be  remedied 
In  the  decree  that  may  be  entered  in  said 
cause  upon  such  trial. 

We  find  that  the  Judgment  appealed  from 
should  be  vacated  and  said  cause  remanded 
for  a  new  trial. 

PER  CURIAM.    Adopted  in  whole. 


BALTZ  r.  MITCHELL. 
(Supreme  Court  of  Oklahoma.    Dec  20,  1613.) 

(Syllahtu  by  tk«  Court.) 
Indians  ({  IS*)— Decisions  of  Intebiok  Dk- 

FABTMKHT— RkVISW  BY  COITKia 

The  courts  will  not  disturb  decisioDS  b;  tbe 
Department  of  the  Interior  based  purelj  ap<m 
findings  of  fact  from  the  testimony  submitted, 
where  there  is  no  fraud  nor  apparent  error  <X 
law  in  ouch  department  decisiuns. 

[Ed.  Note.— For  other  cases,  see  Indi»Mi 
Cent  Dig.  §  30;   Dec.  Dig.  §  13.*] 

Commissioners'  Opinion,  Division  tio.  2. 
Error  from  District  Court,  Rogers  County; 
T.  L.  Brown,  Judge. 

Action  by  Franklin  P.  Mitchell  against 
Foster  Baltz.  Judgment  for  plaintUT,  and  de- 
fendant brings  error.    Reversed. 

A.  F.  Mood,  of  Claremore,  for  plaintiff  In 
error.  W.  H.  Komegay,  of  Vinlta,  for  de- 
fendant In  error. 

HARRISON,  O.  This  was  an  action  by 
Franklin  P.  Mitchell  against  Foster  Bait*. 
n6e  Stone,  for  possession  of  an  allotment 
which  had  been  awarded  to  Foster  Baltz  by 
the  Commission  to  the  Five  Civilized  Tribes, 
and  from  their  decision  Franklin  P.  Mitchell 
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appealed  to  the  Commlatloiier  of  tbe  General 
Ijmd  Office,  wheie  tbe  decision  of  tbe  Com- 
mislon  to  tbe  Five  GiTlUzed  Tribes  was  af- 
firmed, and  then  appealed  to  tbe  Secretary 
ot  tbe  Interior,  where  It  was  again  affirmed 
and  the  allotment  awarded  to  plaintiff  in  er- 
ror, Foster  Baltz.  Biltcbell  then  brought  this 
action  In  the  district  court  of  Rogers  county 
to  hB7e  the  title  to  said  allotments  declared 
In  Mm  The  canse  was  tried  and  Judgment 
rendered  decreeing  title  In  Mitchell;  and 
from  snch  Judgment  Foster  Baltz  appeals  to 
(Bis  court. 

This  Is  one  of  three  companion  cases,  all 
resUng  upon  the  same  state  of  facts  and  In- 
Tolring  the  same  question  of  law ;  the  other 
two  cases  being  No.  2878,  Bell  t.  Mitchell, 
135  Pac.  llSe,  and  No.  2880,  Foster  Baltz, 
n«e  Stone,  t.  Reece  B.  Mitchell,  135  Pac. 
U37,  both  of  which  were  dedded  at  a  former 
term  and  which  are  determinative  of  the 
same  question,  viz.,  whether  tbe  Department 
of  tbe  Judiciary  will  disturb  decisions  of  the 
Department  of  tbe  Interior  based  purely  np- 
on  findings 'of  fact  from  the  testimony  sub- 
mitted where  there  Is  no  fraud  nor  apparent 
error  of  law  In  such  department  decision. 
In  Bell  T.  Mitchell,  supra,  the  same  state 
of  facts  and  question  of  law  involved  herein 
are  fully  discussed  and  the  following  holding 
announced:  "The  trial  court  committed  error. 
It  is  the  law  that  where  tbe  department  has 
erred  In  a  matter  of  law,  or  the  losing  party 
before  tbe  department  bad  fraud  practiced 
npon  him,  or  the  department  has  committed 
sndi  gross  error  that  its  finding  of  fact  prac- 
tically amounts  to  fraud.  Its  action  la  not 
final  and  conclusive  upon  the  court,  and  that 
tbe  party  who  had  been  wronged  by  Its  ac- 
tion may  obtain  relief.  Rector  ▼.  Oibbon, 
lU  V.  8.  276  [4  Sup.  Ct  606,  28  L.  Ed.  427] ; 
James  t.  <3ermanla  Iron  Co.,  107  Fed.  697, 
46  &  C.  A.  476;  Garrett  v.  Walcott,  25  Okl. 
5T4, 106  Pac.  848.  But  the  action  of  tbe  de- 
partment in  its  decision  in  contest  cases 
sbonld  not  be  set  aside  or  disturbed  for  slight 
reasons  or  merely  because  of  a  preponder- 
ance of  tbe  evidence.  See  Qnlnby  ▼.  Golan, 
104  n.  S.  420,  26  L.  Ed.  800.  Tbe  Commis- 
sion to  tbe  Five  Civilized  Tribes  was  vested 
irlth  antbority  to  hear  contests  and  to  de- 
termine conflicting  rights  of  applicants  to  al- 
lot land  in  the  Indian  Territory,  and  it  is  only 
in  exceptional  cases  and  under  unusual  and 
extraordinary  circumstances  that  tbe  action 
of  the  department  should  be  disturbed."  And 
after  further  discussing  the  facts  In  the  case, 
wblcb  were  the  same  as  the  facts  In  the  case 
at  bar,  tbe  court  concludes  as  follows:  "Not 
only  did  the  letter  of  tbe  law  give  it  to  him 
under  the  rule  announced,  but  equity  also 
entitled  him  to  select  the  land  as  bis  allot- 
ment Mitchell  had  invested  nothing  in  tbe 
land.  It  seems  dear  from  the  record  that 
Mitchell  was  not  the  beneficial  owner  of  the 
land  bnt  was  holding  it  simply  as  a  cloak 
for   Scbmoy,   who   was   the   actnal   owner. 


There  Is  nothing  in  law  or  eqnlty  to  entitle 
plaintiff  In  this  case  to  a  Jndgment,  and  it 
should  be  reversed  and  remanded,  with  In- 
structions to  the  trial  court  to  dismiss  tbe 
action."  This  opinion  was  followed  in  Foster 
Baits,  nto  Stone,  v.  Reece  B.  Mitchell,  supra, 
for  the  reasons  stated  in  tbe  opinion. 

There  is  no  substantial  difference  between 
the  facts  in  tbe  case  at  bar  and  those  In  the 
above  companion  cases;  the  decisive  ques- 
tion ot  fact  in  each  case  being.  Who  owned 
the  Improvements  on  the  allotmrait  in  ques- 
tion at  the  time  same  awarded  to  the  allot- 
tee? the  department  finding  from  the  testi- 
mony that  one  James  A.  Bell  owned  said  im- 
provements. We  find  nothing  in  the  record 
that  takes  the  case  at  bar  out  of  the  rule 
announced  in  Bell  v.  Mitchell,  snpra,  and  the 
rule  there  announced  is  followed  here. 

Hence  tbe  Judgment  of  the  trial  court  must 
be  reversed,  and  the  action  of  plaintiff  below 
ordered  dismissed.  ' 

PEIR  CURIAM.    Adopted  in  whole. 


liAWSON  et  al.  ▼.  ROWLBT. 
(Supreme  Court  of  Oklahoma.    Dec.  16,  1918.) 

(ByUaimi  by  the  Cowrt.) 

\.  Review  of  Evidbhoc 

Record  examined,  and  keld,  that  tbere  Is 
not  sufficient  evidence  to  support  a  judgment 
against  Mollle  Lawson. 

2.  Appsai.  ard  Bbbob  (|  1026*)— Hasicuibs 
Bbbob. 

All  the  other  assignments  of  error  pre- 
sented relate  to  alleged  defects  in  the  proceed- 
ings, and  we  are  not  at  liberty  to  reverse  the  case 
upon  such  grounds,  unless  it  appears  that  the 
errors  complained  of  affect  some  substantlai 
right  of  the  adverse  party.  Mullen  v.  Thaxton, 
24  OkL  643,  104  Pac.  358.  We  have  examined 
all  the  assignments  of  error  presented  by  coun- 
sel for  plaintiff  in  error,  ana  are  satisfied  that 
none  of  them  affect  any  substantial  right  of 
the  plaintiff  in  error.  T.  R.  Lawson. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4029,  4030;  Dec.  Dig.  I 
1026.*] 

Error  from  District  Court,  Oklahoma  Coun- 
ty;  John  J.  Carney,  Judge. 

Action  by  B.  B.  Rowley  against  T.  R.  Lew- 
son  and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Modified  and  af- 
firmed. 

Bennett  &  Pope,  of  Oklahoma  City,  for 
plaintiffs  in  error.  Wm.  L.  McCann  and  W. 
A.  Smith,  both  of  Oklahoma  City,  for  defend- 
ant in  error. 

KANB,  J.  This  was  an  action  for  dam- 
ages, growing  out  of  alleged  misrepresenta- 
tions as  to  the  boundaries  of  real  estate, 
commenced  by  the  defendant  in  error,  plain- 
tiff below,  against  the  plaintiffs  in  error, 
defendants  below.  Upon  trial  to  a  Jury, 
there  was  a  verdict  for  tbe  plaintiff  in  tbe 
sum  of  $1,000,   npon  which   Judgment  was 
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duly  rendered,  to  reverse  wMcb,  this  pro- 
ceeding in  error  was  commenced. 

The  errors  relied  upon  all  relate  (1)  to  er- 
rors of  tbe  court  In  sustaining  objections  to 
the  introduction  of  certain  evidence;  (2)  that 
the  demurrer  to  tbe  evidence  ought  to  be 
sustained  on  behalf  of  Mollle  Lawson,  be- 
cause there  la  no  testimony,  either  direct  or 
circumstantial,  which  tends  to  establish  lia- 
bility against  her;  and  (3)  excessive  dam- 
ages appearing  to  have  l>een  given  under  tbe 
influence  of  passion  and  prejudice.  Tbe  sec- 
ond assignment  of  error  must  be  sustained. 
We  can  flnd  no  evidence  in  the  record,  and 
none  has  been  called  to  onr  attention,  which 
tends  to  establish  any  liability  on  the  part 
of  MoIIie  Lawson.  In  all  other  respects,  the 
judgment  of  tbe  court  below  is  affirmed. 
There  is  very  little  conflict  in  the  evidence 
on  any  point  except  as  to  the  measure  of 
damages,  and  in  that  regard  the  evidence  is 
sufficient  to  support  the  verdict 

All  the  other  assignments  of  error  pre- 
sented relate  to  alleged  defects  in  the  pro- 
ceedings, and  we  are  not  at  liberty  to  reverse 
the  case  upon  such  grounds,  unless  it  ap- 
pears that  the  errors  complained  of  alTect 
some  substantial  right  of  the  adverse  party. 
Mullen  ▼.  Thaxton,  24  Okl.  643,  104  Pac.  359. 
We  have  examined  all  the  assignments  of 
error  presented  by  counsel  for  plaintifT  in 
error,  and  are  satisfied  that  none  of  them 
affect  any  substantial  right  of  tbe  plaintUF 
in  error,  T.  R.  Lawson. 

There  Is  absolutely  nothing  in  tbe  record 
Indicating  that  the  verdict  was  in  any  wise 
Influenced  by  passion  or  prejudice  on  the 
part  of  the  jury. 

The  judgment  of  the  court  as  modified 
herein  is  affirmed.    All  the  Justices  concur. 


PnRCELL  BRIDGE  &  TRANSFER  CO. 

V.  HINE. 

(Supreme  Court  of  Oklahoma.    Dec  16,  1913.) 

(Byllalmt  hy  the  Court.) 

Appbal  awd  Errob  rt  773*)— Scope  of  Re- 
view—Failurk  TO  File  Brief. 

Where  plaintiff  in  error  baa  completed  his 
record  and  filed  it  in  this  court  and  has  served 
and  filed  a  brief,  in  compliance  with  the  rules 
of  this  court,  and  the  defendant  in  error  baa 
neither  filed  a  brief  nor  offered  any  excuse  for 
such  failure,  the  court  is  not  required  to  search 
the  record  to  find  some  theory  upon  which  tbe 
judgment  may  be  sustained:  and,  where  tbe 
brief  filed  appears  reasonably  to  sustain  the 
assignments  of  error,  the  court  may  reverse 
the  judgment  in  accordance  with  tbe  prayer 
of  the  plaintiff  in  error  or  the  rights  of  the 
parties. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  3104,  8108-3110;  Dec 
Dig.  i  773.*] 

Appeal  from  District  Court,  Cleveland 
County ;    R.  McMillan,  Judge. 

Action  by  the  Fnrcell  Bridge  &  Transfer 
Company  against  George  Hine.     Judgment 


for  defendant,  and  plaintiff  appeala    Be- 
versed  and  remanded. 

J.  W.  Hocker,  of  Los  Angeles,  CaL,  for 
plaintiff  In  error. 

KANE,  3.  Originally  this  was  a  suit  hi 
equity,  commenced  by  the  plaintifT  in  error, 
plaintiff  below,  against  the  defendant  in  er- 
ror, defendant  below,  to  enjoin  him  from 
taking  possession  of  and  removing  certain 
property  which  it  is  alleged  he  purchased  at 
a  void  tax  sala  The  defendant  by  way  of 
answer  set  up  his  claim  as  purchaser  under 
the  tax  proceeding,  but  at  the  trial  tliis  de- 
fense seems  to  have  Ceen^  abandoned  and  the 
cause  proceeded  to  a  determination  upon  the 
sole  question  as  to  the  amount  of  damages 
the  plaintiff  should  recover  for  tbe  conver- 
sion of  Ills  property.  Upon  trial  to  a  juiy 
there  was  a  verdict  In  favor  of  plaintiff  for 
$40,  upon  which  judgment  was  duly  entered, 
and  the  plaintifT,  being  dissatisfied  with  the 
amount  of  recovery,  commenced  this  pwh 
ceeding  in  error  to  review  the  action  of  the 
court  below.  The  plaintiff  has  filed  an  ex- 
haustive brief  in  this  court  which  was  dnl; 
served  upon  the  opposite  party,  wherein  he 
urges  several  grounds  for  reversal  which 
seem  to  us  to  l>e  well  taken.  The  defendant 
in  error  lias  filed  no  brief,  nor  is  any  reason 
given  for  bis  failure  to  do  so. 

It  is  well  settled  by  numerous  decisions  of 
this  court  that  where  plaintlfr  in  error  has 
completed  his  record  and  filed  it  In  this  coort, 
and  has  served  and  filed  a  brief,  in  compli- 
ance with  tbe  rules  of  this  court,  and  defend- 
ant in  error  lias  neither  filed  a  brief  nor  of- 
fered any  excuse  for  such  failure,  the  court 
is  not  required  to  search  the  record  to  flnd 
some  theory  upon  which  the  judgment  may  be 
sustained ;  and,  where  the  brief  filed  appears 
reasonably  to  sustain  the  assignments  of  a- 
ror,  tbe  court  may  reverse  tbe  judgment  in 
accordance  with  tbe  prayer  of  tbe  plaintifl 
in  error  or  the  rights  of  tbe  parties.  In  Taby 
▼.  McMurray,  30  Okl.  602,  120  Pac  664,  one 
of  tbe  latest  cases  holding  as  aliove,  some 
of  the  authorities  to  tbe  samo  effect  may  be 
found  collected. 

For  the  reason  stated,  we  think  the  judg- 
ment should  be  reversed,  and  tbe  cause  re- 
manded for  a  new  triaL  It  Is  so  ordered. 
All  the  Justices  concur. 


FIRST  NAT,  BANK  OP  LAWTON  et  sL  v. 

THOMPSON. 
(Supreme  Court  of  Oklahoma.    Dec  20,  1913.) 

(Syllatut  by  the  Court.) 

1.  SET-OfF  AMD  COXTRTEBCUOlf  (|  33*)— AC- 
TION IN  TOBT— BUXS  AND  NoTES— "SET- 
OFF." 

Under  the  statute  which  limits  tbe  ase  of 
a  set-off  thus,  "A  set-oS  can  only  be  pleaded  in 
an  action  founded  on  contract,  and  it  most  be 
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a  canse  of  action  arising  upon  contract  or  as- 
certained by  tlie  decision  o{  a  conrt,"  a  defend- 
ant, when  sned  in  tort  for  damages  for  the 
wrongful  conversion  of  a  span  of  mules,  cannot 
use  a  note  given  by  plaintiff  to  a  stranger  to 
the  suit,  assigned  to  defendant,  as  a  set-off. 

[Ed.  Note.— For  other  cases,  see  Set-off  and 
Counterclaim,  Cent  Dig.  §{  1,  32,  64,  65 ;  Dec 
Dig.  S  33.« 

For  other  definitions,  see  Words  and  Phrases, 
TOl  7,  pp.  6439-6444;    toL  8,  pp.  7788,  7799 J 

2.  Sa-Orr    and    CouNTEBcnAiii    (|    34*)  — 

"CotriTTKBCI.AIV"— B1I.LS  AND  NOTCS. 

Neither,  in  such  suit,  can  the  notes  be  used 
as  a  counterclaim,  under  a  statute  providing 
that  "a  counterclaim  *  •  *  mast  be  one  ex- 
isting in  favor  of  a  defendant  and  ajgainst  a 
plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out  of 
the  contract  or  transaction  set  forth  in  the  pe- 
tition as  the  foundation  of  plaintilTs  claim  or 
connected  with  the  subject  of  the  action,"  where 
the  note  does  not  arise  out  of,  and  is  in  no  way 
connected  with,  and  has  no  relation  to,  the  con- 
tract or  transaction  made  the  basis  of  plain- 
tiff's suit,  and  which  does  not  come  under  cei^ 
tain  exceptions  mentioned  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Set-off  and 
Counterclaim,  Cent  Dig.  ||  66,  67;  Dec.  Dig. 
134.* 

For  other  definitions,  see  Words  and  Phrases, 
vd.  2,  pp.  1645-1660;    vol.  8,  pp.  7620,  7621.J 

3.  Sbt-Off  and  Cottntkbclaik  (|  S4*)— Biixs 
AND  Notes. 

Neither  can  such  note  be  set  up,  in  such 
suit,  as  a  basis  for  affirmative  relief,  when  it  is 
not  concerning  the  subject  of  plaintiff's  action, 
ia  in  no  way  related  to  or  connected  therewith, 
and  where  it  is  not  necessarily  or  properly  in- 
volved in  the  action  for  a  complete  determina- 
tion thereof,  or  settlement  ot  the  questions 
therein  involved. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Oonnterclaim,  Cent  Dig.  |f  66,  57 ;  Dec.  Dig. 
I34.«] 

4.  Tbovbb  and  C0NVKB8ION   (I  44*)— MiAS- 

17SB  OF  DAUAOES— BlQHT  TO   ElACT. 

In  a  suit  for  damages  for  the  conversion 
of  a  span  of  mules,  ordinarily  the  measure  of 
the  damages  is  the  fair  market  value  of  the 
moles  at  the  time  and  place  of  the  conversion, 
together  with  lawful  interest  thereon,  and  a 
fair  compenaatioD  for  the  time  and  money  prop- 
erly expended  in  pursuit  of  the  property.  How- 
ever, if  plaintiff  has  prosecuted  his  suit  with 
diligence,  he  can  elect  to  have  as  bis  damages 
the  highest  fair  market  value  of  the  property  at 
any  time  between  the  conversion  and  the  ver- 
dict, without  interest,  together  with  proper  cost 
of  pursuit 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  K  260,  261 ;  Dec.  Dig. 
I  44.*) 

5.  Appeal  and  Erbor  (i  1063*)— Cube  or  Bb- 
BOB— Evidence — Elements  of  Damage. 

An  error  in  the  improper  admission  of  evi- 
dence as  to  nonrecoverable  elements  of  damage 
is  cured  when  the  court's  instructions  forbid  a 
recovery  of  any  sum  on  account  of  such  im- 
proper elements. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4178--4184;  Dec.  Dig.  | 
1053.*] 

6.  Appeal  and  Eebob  (S   1068*)— States   (S 

9*)  —  HAHirr.wia       ErboB  —  VebdIOT  —  ReN  - 
DITTON.        ■ 

In  a  snit  commenced  prior  to  statehood, 
thoDgh  tried  after  the  erection  of  the  state,  the 
parties  were  entitled,  as  a  matter  of  law,  to  a 
unanimous  verdict  of  the  jury,  and  an  instruc- 
tion that  nine  of  the  jury  concurring  could  re- 


turn a  verdict  was  erroneona;  but,  when  the 
verdict  notwithstandiiig  such  instruction  m* 
unanimous,  it  was  error  without  injury. 

[Ed.  Note. — For  other  cases,^  see  Appeal  and 
Error.  Cent  Dig.  f{  4225-4228,  4230;  Dec. 
Dig.  j  1068;*  States,  Cent  Dig.  f  4;  Dec 
Dig.  |».*1 

Commlssloneis'  Opinion,  Division  No.  2. 
Error  from  District  Conrt,  Comancbe  Coun- 
ty;  J.  T.  Johnson,  Judge. 

Action  by  F.  F.  Thompson  against  tb» 
First  National  Bank  of  Lawton  and  another. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

Stevens  A  Myers  and  T.  B.  Orr,  all  of  Law- 
ton,  for  plalntlflrs  in  error.  W.  B.  Earl,  of 
Lawton,  for  defendant  In  error. 

BREWEB,  C.  F.  F.  Thompson,  defendant 
In  error,  as  plaintlflF  below,  brough  this  suit 
against  the  First  National  Bank  of  Lawton 
and  Chas.  C  Hammonds,  as  sheriff,  to  re- 
cover damages  for  the  unlawful  conversion 
of  a  span  of  mules,  alleging  that  the  defend- 
ant Hammonds,  as  sheriff,  bad  taken  them 
under  a  writ  of  attachment,  Issued  and  run- 
ning against  persona  other  than  the  plain- 
tiff. The  defendant  Hammonds  filed  a  gen- 
eral denial  for  answer.  The  defendant  bank 
alleged  that  It  was  an  attachment  creditor 
of  one  J.  W.  Morrison,  and  that  the  mules 
sued  for  were  In  fact  the  proper^  of  the 
judgment  debtor,  and  that  the  plaintiff, 
Thompson,  had  confederated  with  such  judg- 
ment debtor  to  wrong,  cheat,  and  defraud 
defendant,  and  to  make  the  false  claim  that 
the'  property  belonged  to  plaintiff,  while  In 
fact  it  belonged  to  Morrison,  and  was  sub- 
ject to  the  attachment,  and  therefore  prop- 
erly taken.  The  bank  then  proceeded  to  set 
up  what  it  denominates  a  counterclaim,  and, 
to  support  same,  alleged  In  substance  that 
the  plaintiff  did,  on  the  1st  day  of  Decem- 
ber, 1006,  make,  execute,  and  deliver  to  the 
said  J.  W.  Morrison  his  certain  promissory 
note  in  the  sum  of  $1,100,  whereby  the  said 
Thompson  agreed  to  pay  to  the  said  Morrison 
or  order  the  said  sum  of  |1,100  for  value 
received,  with  Interest  thereon  at  the  rate  ot 
10  per  cent  per' annum  from  date  until  paid, 
on  or  before  the  1st  day  of  December,  1907 ; 
that  the  said  Morrison,  being  desirous  of  se- 
curing a  loan  from  the  bank,  executed  the 
note  upon  which  the  attachment  In  plaintiff's 
petition  complained  of  was  executed,  and 
among  other  things  as  collateral  to  said  note 
at  the  time  of  the  execution  thereof,  did 
sell,  assign,  transfer,  set  over,  and  deliver 
unto  the  bank  the  aforesaid  note  and  thereby 
the  said  bank  became  and  is  now  the  owner 
and  holder  thereof;  that  the  plaintiff  has 
failed  and  refused  to  i>ay  said  note  or  any 
part  thereof  as  requested  so  to  do ;  -  and 
that,  by  reason  of  the  premises,  plaintiff  now 
owes  tiie  bank  the  sum  of  $1,100,  with  in- 
terest. The  counterclaim  closes  with  a 
prayer  for  judgment  against  the  plaintiff  for 
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that  sum  and  costs.  The  plaintiff  attacked 
this  counterclaim  by  demurrer,  the  overrul- 
ing of  which  he  objected  to,  and  filed  unveri- 
fied reply.  The  cause  was  submitted  to  a 
Jury,  and  a  verdict  was  rendered  in  favor 
of  tike  plaintiff  in  the  sum  of  |500,  with  in- 
terest thereon  from  the  time  of  conversion  of 
the  mnlee.  From  a  Judgment  founded  on 
this  verdict,  the  defendants  below  appeal  to 
this  court  on  properly  certified  caae-made. 

The  first  point  urged  for  reversal  is:  "Oaie 
court  erred  in  overruling  a  motion  of  the 
plaintifls  In  error  for  a  continuance  of  said 
case." 

The  contbraance  mentioned  was  asked  for 
in  the  middle  of  the  trial  on  the  ground  of 
surprise,  and  arose  In  this  way:  After  the 
plaintiff  had  testified  in  the  case,  and  bad 
later  been  recalled,  and  was  being  cross- 
examined  by  defendant,  he  was  shown  the 
note  by  defendant's  counsel,  and  asked:  "You 
owed  Morrison  a  note  at  that  time  for  |1,100, 
didn't  you?"  This  was  objected  to  by  plain- 
tiff's counsel  as  not  proper  cross-examina- 
tion. The  court  replied  that  it  was  not  prop- 
er cros»«xamlnation,  but  that  plaintiff  would 
be  a  competent  witness,  and  the  following 
examination  was  had:  "Q.  Is  that  your  sig- 
nature? A.  It  is  not  Q.  That  is  not  your 
signature?  A.  It  Is  not  Q.  Do  yon  know 
who  wrote  that  on  there?  A.  I  do  not.  Q. 
You  don't  know  who  wrote  that  on  there? 
A.  No,  sir ;  I  do  not  I  never  saw  it  before. 
Q.  Never  seen  that  before?   A.    I  didn't" 

After  completing  a  lengthy  cross-examina- 
tion, and  hearing  another  witness,  counsel  for 
the  bank  asked  for  a  continuance  on  the 
ground  of  surprise,  and  based  the  same  upon 
the  testimony  he  had  brought  out,  over  ob- 
jections from  the  plaintiff,  relative  to  the 
execution  of  the  note.  It  wiU  be  noted  that 
the  defendant  brought  out  this  evidence,  not 
as  proper  cross-examination,  but  as  its  own 
evidence  on  its  counterclaim,  and  defendant 
insists  that  inasmuch  as  its  counterclaim  de- 
clared on  a  written  obligation,  and  the  reply 
thereto  was  unverified,  therefore  the  execu- 
tion of  the  instrument  was  admitted,  and 
plaintiff  could  not  deny  the  same.  Of  course 
this  is  ordinarily  true  under  our  statute  (sec- 
tion 6648,  Comp.  L.  1900  [section  4758,  Rev. 
Stat  19101)  and  the  decisions  construing 
same  (Q.  ft  W.  R.  R.  Co.  v.  Rhodes,  19  OkL 
21,  91  Pac.  1119,  21  L  R.  A.  [N.  S.]  490; 
Commonwealth  Nat  Bank  v.  Baughman,  27 
OkL  175,  111  Pac.  332 ;  Railway  Co.  v.  Cake, 
25  Okl.  227,  105  Pac.  322 ;  St  L.  ft  S.  F.  Ry. 
Co.  ▼.  Phillips,  17  OkL  264,  87  Pac.  470); 
but  &s  we  view  this  phase  of  the  case,  It  is 
hardly  necessary  to  discuss  the  rather  pe- 
culiar situation  presented  in  the  record,  for 
we  do  not  believe  that  the  counterclaim  as 
alleged  herein  was  available  to  defendant 
either  as  a  counterclaim  or  a  set-off,  or  as 
relief  sought 

It  may  be  well  to  consider,  somewhat  in 
detail,  what  is  proper  to  assert  by  a  defend- 
ant when  sued.     Under  section  4745,  Rer. 


Stat  1910,  an  answer  shall  contain,  first  a 
general  or  specific  denial ;  second,  o  Sefente, 
counterclaim,  set-off,  or  a  right  to  relief  oon- 
cemino  tho  tubjeet  of  tJve  action;  third, 
these  defenses  of  connterclaim,  set-off,  or 
for  relief,  may  be  either  legal,  equitable, 
or  both.  They  must  refer  in  an  intelligible 
manner  to  the  cause  of  action  Otey  are  in- 
toided  to  answer. 

[1-3]  Section  4746,  Rev.  Stat  1910,  defines 
and  ai^lies  the  terms  used  above  thus:  "A 
counterdalm  •  •  •  must  be  one  existing 
in  favor  of  a  defendant  and  against  a  plain- 
tiff, between  whom  a  several  Judgment  might 
be  had  in  the  action,  and  arising  ovt  of  the 
contract  or  transaction  set  forth  in  the  peti- 
tion as  the  foundation  of  plaintUTs  claim 

or  connected  with  the  subject  of  the  action. 
•    •    « >• 

Certain  exceptions,  expanding  the  rule  in 
cases  of  wrongful  attachment  when  set 
aside,  and  giving  an  individual  defendant 
the  light,  whether  it  exists  in  his  codefend- 
ant  or  not  need  no  critical  examination  at 
this  time. 

On  the  question  of  affirmative  relief  by  de- 
fendant it  is  said:  "The  right  to  relief  con- 
cerning the  subject  of  the  action  mentioned 
in  the  same  section  must  te  a  rioht  to  relief 
necessarily  or  properly  involved  in  the  action 
for  a  complete  determination  thereof,  or  set- 
tlement of  the  questions  involved  therein." 

Section  4747,  Rev.  Stat  1910,  limits  the  nse 
of  a  set-off  thus:  "A  set-off  can  only  be 
pleaded  in  an  action  founded  on  contract, 
and  it  must  be  a  cause  of  action  arising  upon 
contract  or  ascertained  by  the  decision  of  a 
court" 

The  answering  defendant  denominates  his 
plea  a  counterclaim ;  but  the  court  must  test 
a  pleading  by  Its  averments,  and  a  mere 
name  applied  to  it  wlU  not  alone  determine 
its  character.  Brown  ▼.  Massey,  19  Okl.  487, 
92  Pac.  246 ;  Meeker  v.  Dalton,  75  Cal.  154. 
16  Pac.  764 ;  EOmball  v.  Connor.  3  Kan.  414. 
This  part  of  the  answer  certainly  cannot, 
technically  speaking,  be  classed  as  a  coun- 
terclaim. It  does  not  arise  out  of  the  trans- 
action— the  tort  of  converting  the  mules— 
which  is  not  only  the  foundation  of  but  is  all 
of  plaintiff's  cause  of  action,  nor  is  it  in  any 
way  connected  with  the  subject  of  plaintKTs 
action,  nor  does  it  fall  within  any  exception 
named  in  the  statute.  Pomeroy's  Code  Reme- 
dies (4th  Ed.)  618  et  seq. ;  Allison  v.  Shin- 
ner,  7  Okl.  272,  54  Paa  471 ;  Wyman  ▼.  Her- 
ard,  9  Okl.  35,  59  Pac.  1009. 

It  cannot  avail  as  a  right  to  reUef,  be- 
cause it  Is  not  concerning  the  subject  of 
plaintUTs  action,  nor  is  the  right  to  relief 
necessarily  or  properly  Involved  in  the  action 
for  a  complete  determination  or  settlement  of 
the  questions  Involved.  The  defense  pleaded 
has  not  in  the  remotest  degree,  any  con- 
nection or  relation  to  the  cause  of  action,  or 
subject  of  the  action,  or  transaction,  upon 
which  plaintiff's  action  Is  founded. 

It  cannot  be  used  as  a  set-off,  under  the 
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Code,  for  tbe  simple  reason  that  It  is  based 
on  contract,  and  tbe  cause  of  action  sued  on 
Is  pnrel7  a  tort,  in  no  sense  growing  ont  of 
or  founded  npon  a  contract  or  breach  of  one. 
In  Eennett  t.  Flckel.  41  Kan.  212,  21  Pac. 
93,  It  is  said:  "Tbe  first  point  made  is  that 
tbe  court  erred  in  striking  out  all  of  Ken- 
nett'8  answer  except  a  general  deniaL  This 
answer  consisted,  first,  of  a  general  denial, 
and  second,  a  canse  of  action  npon  a  promis- 
sory note  alleged  to  have  been  executed  by 
George  W.  Fickel  and  Catharine  B.  Fickd, 
which  was  pleaded  by  way  of  set-off.  In 
pleading  the  set-off,  it  was  incidentally  stat- 
ed that  George  W.  Flckel  had  an  interest  in 
the  property,  and  also  that  one  Henry  Perry 
claimed  to  be  the  owner,  and  bad  replevied 
the  same  from  Kennett,  which  action  was 
stiU  pending  and  undetermined.  He  asked 
that  both  of  these  parties  be  brought  in,  and 
for  judgment  npon  his  promissory  note  for 
the  sum  of  $247,  and  Interest  thereon.  The 
coart  ruled  correctly  In  striking  this  count 
from  the  answer.  The  second  cause  of  ac- 
tion, setting  forth  a  set-off,  cannot  be  plead- 
ed as  a  defense  in  an  action  of  replevin. 
Such  an  action  is  founded  upon  the  tort  or 
wrong  of  the  defendant,  and  not  upon  con- 
tract; and  section  08  of  the  Ck>de  spedflcal- 
ly  provides  that  'a  set-off  can  only  be  plead- 
ed In  an  action  founded  on  contract'  If 
either  of  tbe  parties  named  owned  and  bad 
tbe  right  of  possession  to  the  property,  and 
the  plaintiff  wished  to  rely  upon  that  fact, 
be  cooid  have  shown  it  under  the  general 
deolaL  Wilson  v.  FuUer,  9  Kan.  176 ;  Tan- 
die  V.  Crane,  13  Kan.  344 ;  Bailey  v.  Bayne, 
20  Kan.  6B7;  Holmberg  r.  Dean,  21  Kan. 
73."   . 

Neither  can  a  tort  be  ifet  off  against  a  suit 
on  contract,  except  it  be  within  the  excep- 
tions named  in  our  statute.  In  the  case  of 
Carver  ▼.  Shelley,  17  Kan.  474,  it  is  said  by 
Valentine,  3.:  "(2)  The  defendant  does  not 
claim  that  Ills  supposed  set-off  is  a  counter^ 
claim,  and  it  is  not  It  has  no  cwmection 
with  the  foundation'  or  'subject'  of  the 
plaintiffs'  action.  Civil  Code,  {  05.  (3) 
Neither  Is  his  supposed  set-off  a  set-off.  A 
set-^ff  'mnst  be  a  cause  of  action  arising 
upon  contract  or  ascertained  by  the  decision 
of  a  coort'  Civil  Code,  |  98.  There  is  no 
pretense  in  this  case  that  the  defendant's 
set-off  is  founded  upon  any  contract  or  upon 
the  decision  of  any  coort  It  is  founded 
purely  and  entirely  upon  a  tort" 

The  following  authorities  bear  on  the  ques- 
tion, but  are  not  cited  as  strictly  in  point: 
Van  Aradale  et  aL  v.  Edwards,  24  OkL  41, 
101  Pac.  1123;  .Johnson  v.  Acme,  etc.,  24 
OU.  468,  103  Paa  638;  St  L.  ft  S.  F.  Ry. 
Co.  V.  Bradford,  18  OkL  164,  88  Pac.  1050; 
Richardson  t.  Penny,  10  OkL  82,  61  Pac. 
584;  WiUonghby  t.  Ball,  18  Okl.  536,  90 
Pac.  1017.  Mor  have  we  overlooked  the  hold- 
ing of  a  number  of  courts,  that  a  party  hav- 
ing a  cause  of  action  founded  In  tort  may 


waive  the  tort,  and  declare  on  an  implied 
contract  growing  out  of  same,  and  thus  make 
use  of  it  as  a  set-off.  Bliss,  Code  Pleading 
(2d  Ed.)  381,  and  authorlttes  cited. 

This  pleading,  then,  being  an  Improper  one, 
as  presenting  a  question  that  could  not  be 
properly  raised  in  this  suit  defendant  has 
suffered  no  injury,  regardless  of  how  badly 
he  was  surprised,  and  regardless  of  whether, 
having  brought  out  the  evidence,  he  could 
ordinarily  have  taken  advantage  of  the  re- 
sult he  obtained,  which  Is  bot  decided.  This 
also  eliminates  tbe  question  raised  regarding 
requested  Instructions  on  this  phase  of  tbe 
case. 

[4, 1]  2.  Tbe  second  point  urged  is  the  ad- 
mission of  incompetent  evidence,  and  refers 
first  to  tbe  testimony  of  plaintiff  denying  the 
execution  of  tbe  note,  which  was  caused  to 
be  repeated  by  plaintiff  after  being  first 
brought  out  by  defendant  This  point  fails 
under  the  first  8ubdivlsi<»  of  this  opinion. 
The  other  evidence  complained  of  referred 
to  tbe  measure  of  plaintiff's  damages,  and 
goes  to  that  offered  as  to  tbe  proof  of  the 
value  of  the  mules  and  also  to  c<lftain  dam- 
ages claimed  for  the  loss  of  their  us& 

There  was  some  evidence  offered  as  to  the 
value  of  the  mules  that  was  raitirely  com- 
petent by  both  parties.  Tbe  evidence  as  to 
damage  suffered  by  plaintiff  by  being  de- 
prived of  the  use  of  tbe  animals,  whereby 
he  failed  to  make  so  valuable  a  crop  as  he 
otherwise  would  have  made,  was  incom- 
petent but  rendered  entirely  harmless  by  the 
court,  in  refusing  to  allow  plaintiff  any  such 
damages.  Tbe  Jury  were  Instructed  correct- 
ly (section  2910,  Comp.  U  1909)  that  this 
being  a  suit  for  conversion,  all  that  could 
be  recovered  was  tbe  value  of  tbe  animals, 
and  interest  It  may  be  added  that  tbe 
recovery  was  based  on  this  positive  instmc- 
tlon  of  tbe  court  Therefore  the  admission 
of  other  elements  was  expressly  taken  from 
the  Jury,  and  did  not  enter  into  tbe  verdict 

3.  Tbe  third  point  urged  in  tbe  brief— that 
tbe  court  should  have  sustained  defendant's 
demurrer  to  the  evidence — ^is  entirely  with- 
out merit  Plaintiff's  proof  of  ownership 
and  possession  of  the  mules,  and  the  wrong- 
ful taking  and  conversion  of  same  by  the 
defendants,  was  ample,  clear,  and  convincing. 
Very  llttie  evidence  was  produced  by  defend- 
ant controverting  same.  On  this  point  plain- 
tiff's evidence  greatiy  preponderated.  In 
fact,  on  tbe  question  of  the  ownership  of  the 
mules,  very  litUe  of  defendants'  evidence 
was  competent  The  most  of  it  consisted  of 
statements,  oral  and  written,  that  Morrison, 
tbe  defendant  in  tbe  attachment  suit  bad. 
in  the  absence  and  without  the  knowledge 
of  plaintiff,  claimed  to  be  tbe  owner.  This 
was  only  competent  on  the  question  of  good 
faith  and  want  of  malice  in  taking  the  mules, 
and,  as  a  malicious  taking  had  been  set  up, 
this  evidence  was  competent  but  not  as 
against  plaintiff's  tiUe. 
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4.  Under  tbe  fourth  point  made  by  de- 
fendant. It  Is  claimed  that  the  court  erred 
in  refusing  to  give  three  instructions  of- 
fered by  it  The  first  was  "not  to  allow 
damages  to  plaintiff  for  loss  of  or  failure  of 
crops."  The  court,  as  has  beba  seen,  re- 
fused to  allow  such  recovery,  and  none  such 
was  had.  The  next  was  a  refusal  to  glye 
defendants'  Instruction  on  the  measure  of 
damagea  The  one  glyen  by  the  court  Is  al- 
most identical  with  the  one  refused,  and  was 
stronger  In  defendants'  fayor  than  the  one 
it  had  offered.  The  next  one  refused  refer- 
red to  the  $1,100  note,  upon  which  relief  was 
asfced,  and  has  been  disposed  of  elsewhere. 

[I]  6.  The  next  and  last  point  urged  Is 
that  the  court  erred  in  Instructing  the  Jury 
that  three-fourths  of  the  Jurors  could  re- 
turn a  verdict,  as  the  suit  was  filed  before 
statehood;  inasmuch,  however,  as  a  unani- 
mous, verdict  was  returned,  this  was  error 
without  injury,  and  will  not  reverse  the 
case.  We  have  examined  the  entire  record, 
and  feel  like  the  verdict  was  right— in  fact 
we  do  not  see  how  any  Jury  could  have  found 
otherwise — and  that  there  has  been  no  sub- 
stantiar  error  In  the  case. 

The  Judgment  should  be  affirmed. 

FEB  OUBIAM.    Adopted  in  whola 


VAUGHAN  et  aL  v.  HOLDBB. 
(Supreme  Court  of  Oklahoma.    Dec.  20,  1913.) 

(Bvllabut  hn  the  Court.) 

1.  Advkbbb  PossEssioif  (I  18*)— What  Ook- 

BTirOTES. 

A  poBsession,  to  be  adverse,  must  be  open, 
visible,  continuouB,  and  ezclumve,  with  a  claim 
of  ownership  Buch  as  will  notify  parties  seeking 
information  upon  the  subject  that  the  premises 
are  not  held  in  subordination  to  any  title  or 
claim  of  others,  but  against  all  titles  and  claim- 
ants. Following  Flesher  v.  Callahan,  32  Okl. 
283,  122  Pac  489. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  fS  65,  67-78;    Dec.  Dig.  f 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  227-235 ;   voL  8,  p.  7568.] 

2.  Champbbtt   and    Haintenancx   (|    7*)— 
Gbants   or   Land    Hkld   Advebselt— va- 

LIDITT. 

A  conveyance  of  land  made  in  contraven- 
tion of  sections  2214  and  2215,  Comp.  Laws 
1909,  is  void  as  against  persons  holding  ad- 
versely, either  by  themselves  or  tenants,  and 
claiming  to  be  owners  of  the  land  under  color 
of  title.  Following  Lamey  v.  Aldridge,  31  OkL 
447,  122  Pac.  151. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  SS  64r-110;  Dec. 
Dig.  {  7.»] 

3.  Chaupebtt  and    Maintenance   (t   7*)— 
Okants  or  Land  Heu)  ADVEB8Bt.T--VAiJ[D- 

ITT. 

A  deed  from  a  person  oat  of  possession  of 
real  property,  and  who  has  not  been  in  jposses- 
tion  within  a  year,  and  who  has  not  within  that 
time   taken   the   rents  and   profits,   is   void  as 


against  persons  In  adverse  poaieeslon.  Follow- 
ing Johnson  v.  Myera,  32  Okl  421, 122  Pac  TIB. 
[Ed.  Note. — For  other  cases,  see  Cbampert; 
and  Maintenance,  Cent  Dig.  ||  64-110;  Dec. 
Dig.  I  7.*] 

Commissioners'  Opinion.  Division  No.  2. 
Error  from  District  Court,  Grady  County; 
Frank  M.  Bailey,  Judge. 

Action  by  £1.  A.  Vaagluui  and  another 
against  George  W.  Holder,  to  quiet  title. 
Judgment  for  defendant,  and  plainttfls  bring 
error.    Affirmed. 

Wm.  Stacey,  of  Chlckasha,  for  plaintiffs  in 
error.  F.  E.  Biddle,  of  Chldcadia,  for  de- 
fendant In  error. 

HARRISON,  O.  In  March,  1910,  plaintiffs, 
EL  A.  and  Irene  Yaughan,  began  an  action 
In  the  district  court  of  Grady  county  to  qTiiet 
title  to  a  certain  25-acre  tract  of  land  situat 
ed  In  said  county,  the  same  being  part  of 
the  100-acre  surplus  allotment  of  Mary 
Crowder.  Each  party  traced  title  to  the 
same  source,  Mary  Crowder.  Plaintiffs  set 
up  the  following  chain  of  title,  to  wit:  Deed 
from  Mary  Crowder  to  J.  B.  Champion,  dated 
September  4,  1908,  recorded  October  5,  1908, 
convej^ng  the  entire  100-acre  surplus  allot- 
ment, and  on  the  same  day  J.  B.  Ohampion 
conveyed  the  same  land  to  Sam  Noble;  both 
deeds  being  recorded  on  the  same  day.  On 
July  6,  1909,  Sam  Noble  and  wife  conveyed 
for  a  consideration  of  $1  and  other  valuable 
considerations  the  26  acres  in  controversy 
to  the  plaintiffs,  B.  A.  and  Irene  Yangban. 
Previous  to  the  latter  date,  namely,  October 
8,  1908,  however,  W.  C.  Kendall  and  wife  ex- 
ecuted a  quitclaim  deed  to  Sam  Noble,  re- 
linquishing and  quitclaiming  all  their  title 
to  the  entire  100-acre  tract,  which  quitclaim 
deed  was  recorded  October  6,  190a  This 
constituted  plaintiffs'  chain  of  title.  As 
against  this,  the  defendant  Holder,  offered 
the  following  chain  of  title,  to  wit:  Deed 
from  Mary  Crowder  to  W.  C.  Kendall,  dated 
October  25,  1907,  recorded  November  8, 1907, 
conveying  an  undivided  one-fourth  Interest 
in  and  to  the  entire  100-acre  allotment  Also 
deed  from  Mary  Crowder  to  W.  0.  Kendall, 
dated  December  27,  1907,  recorded  October 
23,  1908,  conveying  the  25  acres  in  contro- 
versy, and  deed  dated  January  4,  1908,  re- 
corded January  30,  1908,  from  W.  C  Kendall 
and  wife  to  O.  W.  Holder,  the  defendant, 
conveying  the  same  25  acres.  The  record 
discloses  that  the  defendant  Holder,  took 
possession  of  the  land  in  controversy  in 
February,  1908,  erecting  thereon  substantial 
and  valuable  improvements,  conslBtlng  of 
two  barns  and  hog  sheds,  building  a  resi- 
dence and  digging  a  well,  and  held  and  culti- 
vated same  during  the  years  1908 'and  1909, 
holding  open  and  notorious  possession  and 
undisturbed  control  over  the  land  during 
such  period.  In  the  latter  part  of  1909,  how- 
ever, after  the  crop  had  been  gathered,  the 
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tenant  of  G.  W.  Holder  left  the  country. 
There  Is  some  intimation  in  the  record  that 
bis  leaving  was  procured  by  the  plaintiff 
Vanghan  in  order  that  plaintiff  might  get 
possession.  However  that  may  be,  it  is  ap- 
parent that  as  soon  as  Holder's  tenant  left, 
Vangtian  took  possession  through  his  tenant. 
The  cause  was  tried  by  the  court,  and  judg- 
ment rendered,  decreeing  the  title  to  the 
land  In  question  in  G.  W.  Holder ;  the  court 
holding  that  the  chain  df  title  through  which 
Holder  claimed  was  superior  and  paramount 
to  that  of  plaintiff  Vaughan,  and  that  the 
deeds  through  which  Vaughan  claimed  title, 
in  so  far  as  they  affected  the  title  of  the 
defendant,  G.  W.  Holder,  were  to  be  canceled 
and  held  for  naught.  From  such  Judgment 
the  plaintiff  appeals  upon  seven  assignments 
of  error. 

The  fourth,  fifth,  sixth,  and  seventh  as- 
signments relate  to  the  court's  ruling  on  the 
admission  and  rejection  of  testimony.  We 
hare  examined  the  record,  and  find  no  ma- 
terial error  In  this  regard.  The  first,  second, 
and  third  assignments,  however,  go  to  the 
action  of  the  court  In  denying  motion  for  a 
new  trial,  and  to  the  questions  whether  the 
verdict  was  contrary  to  law  and  not  sustain- 
ed by  sufficient  evidence.  The  testimony  con- 
t^lsted  almost  wholly  of  record  evidence,  with 
the  exception  of  the  testimony  in  reference  to 
the  adverse  possession  of  the  land  by  de- 
fendant Holder  through  his  tenant  during 
the  period  from  February,  1908,  to  the  latter 
part  of  the  year  1009,  and,  there  being  no 
conflict  in  this  testimony,  it  merely  presents 
a  question  of  law  as  to  whether  the  facts 
disclosed  constituted  such  adverse  possession 
as  is  contemplated  by  secUon  2026,  Statutes 
]$9.3,  which  statutes  were  in  force  at  the 
time  of  the  controversy. 

[i]  The  elements  which  constitute  adverse 
possession  have  been  fully  defined  by  this 
court  in  Smith  v.  Phillips,  9  Okl.  297,  GO 
Pac.  117;  Wade  v.  Crouch,  14  Okl.  593,  78 
Pac.  91;  Flesher  v.  Callahan,  32  Okl.  283, 
122  Pac.  489;  Martin  v.  Cox,  31  Okl.  543,  122 
Pac.  511;  Long-Bell  Lumber  Co.  v.  Martin, 
U  Okl.  192,  66  Pac.  328. 

In  Flesher  v.  Callahan,  sapra,  adverse  pos- 
session is  defined  as  follows :  "A  possession, 
to  be  adverse,  must  be  open,  visible,  coutlnu- 
008,  and  exclusive,  with  a  claim  of  owner- 
ship, such  as  will  notify  parties  seeUng  in- 
formation upon  the  subject  that  the  premises 
are  not  held  In  subordination  to  any  title  or 
claim  of  others,  but  against  all  titles  and 
claimants." 

The  facts  in  the  case  at  bar  bring  the  de- 
fendant. Holder,  clearly  within  the  rule  laid 
down  In  the  above  cases.  As  to  the  legal 
^ect  of  the  deed  to  real  estate  held  adverse- 
ly and  under  color  of  title,  see  Huston  v. 
Scott,  20  Okl.  142,  04  Pac.  512,  35  L.  R.  A. 
'N.  S.)  721 ;  Jennings  v.  Brown.  20  Okl.  294, 
M  Pac.  657;   Powers  v.  Van  Dyke,  27  Okl. 


27,  111  Pac.  939,  36  L.  R.  A.  (N.  S.)  96;  liar- 
tin  V.  Cox,  31  Okl.  543,  122  Pac.  511;  Bell 
V.  Cook  (C.  C.)  192  Fed.  597;  Larney  v. 
Aldridge,  31  Okl.  447,  122  Pac.  151 ;  Johnson 
V.  Myers,  32  Okl.  421,  122  Pac.  713. 

[2}  In  Larney  v.  Aldridge,  supra,  this 
court  held :  "A  conveyance  of  land  made  in 
contravention  of  sections  2214  and  2215, 
Comp.  Laws  1909,  is  void  as  against  persons 
holding  adversely,  either  by  themselves  or 
tenants,  and  claiming  to  be  owners  of  the 
land  under  color  of  title." 

[3]  In  Johnson  v.  Myers,  supra,  it  was 
held:  "A  deed  from  a  person  out  of  posses- 
sion of  real  property,  and  who  has  not  been 
in  possession  within  a  year,  and  who  has  not 
within  that  time  taken  the  rents  and  profits, 
is  void  as  against  persons  in  adverse  posses- 
sion." 

In  the  case  at  bar  the  plaintiff  Vanghan 
not  only  purchased  premises  which  were  be- 
ing held  possession  of  within  the  rule  laid 
down  by  this  court,  but  accepted  a  convey- 
ance with  at  least  constructive  knowledge 
that  W.  C.  Kendall,  by  virtue  of  a  deed  ex- 
ecuted to  him  by  Mary  Crowder,  original  al- 
lottee, on  October  25,  1007,  duly  recorded 
November  8,  1907,  to  an  undivided  one-fourth 
interest  in  the  100-acre  allotment.  In  which 
the  25  acres  in  question  was  included,  and 
with  constructive  knowledge  of  a  deed  from 
W.  C  Kendall  and  wife  to  George  W.  Holder, 
recorded  January  80,  1008,  to  the  identical 
land  in  question.  Hence,  from  an  examina- 
tion of  the  entire  record  and  the  authorities 
applicable  to  the  facts  and  issues  involved 
in  this  cause,  we  find  no  error  in  the  judg- 
ment of  the  trial  court 

The  judgment  is  therefore  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


In  re  BUTLER. 

POPHAM  v.  CROSS. 

(Supreme  Court  of  Oklahoma.    Dec.  20,  1913.) 

(8yllabu»  by  the  Court.) 

1.  Habeas    Cobpus    (§    99*)  —  Cubtodt    or 
Guild— Right  of  Mother. 

The  legal  right  of  the  mother  of  a  minor 
child,  ita  father  being  dead,  to  its  custody  and 
control  is  superior  to  that  of  a  third  person, 
whose  claim  la  based  upon  the  fact  that  he  has 
cared  for  and  supported  the  child  for  some  two 
or  three  years. 

[Ei.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  84 ;   Dec.  Dig.  {  99.*] 

2.  Habeas     Cobpus    (|    99*)— Custody    of 
Child. 

The  husband,  whose  wife  undertook  the 
care  of  an  infant  child  for  an  uncertain  com- 
pensation, and  who  cared  for  and  supported  it 
for  two  or  three  years,  has  no  legal  right  to 
the  custody  of  such  child  against  the  claim  of 
its  mother,  and  the  mother,  having  obtained  its 
custody,  cannot  be  deprived  thereof  by  writ  of 
habeas  corpus. 

[Ekl.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  84 ;   Dea  Dig.  S  99.*] 
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Commlsslonen'  Opinion,  Dlylslon  No.  2. 
Error  from  County  Court,  Kingfisher  Coun- 
ty;  John  M.  Graham,  Judge. 

Application  of  F.  F.  Cross  for  a  writ  of 
habeas  corpus  against  Viola  Popham,  to  re- 
corer  the  custody  of  A.  M.  Cross.  Order 
granting  the  writ,  and  defendant  brings  er- 
ror. Reversed  and  remanded,  with  direc- 
tions. 

Cunningham  &  Weiss,  of  Kingfisher,  and 
WUIls  &  WUUs,  of  Canadian,  for  plaintiff  in 
error. 

GALBRAITH,  C.  This  action  was  com- 
menced in  the  county  court  of  Kingfisher 
county  by  F.  F.  Cross  filing  a  petition  for 
writ  of  habeas  corpus,  setting  out  that  Ad- 
miral Mason  Cross,  a  minor  four  years  old 
past,  was  unlawfully  restrained  of  his  lib- 
erty in  Kingfisher  county  by  Viola  Popham, 
and  that  he  was  entitled  to  the  care,  custody, 
and  control  of  said  minor,  and  praying  that 
the  court  so  adjudge.  The  writ  was  Issued, 
and  the  return  made  thereto  by  Viola  Pop- 
ham denied  that  said  minor  was  unlawfully 
restrained  of  his  liberty,  and  alleged  that 
the  minor  was  the  son  of  the  respondent  and 
William  Butler,  and  that  his  name  was  not 
Cross,  but  that  his  true  name  is  and  was 
Admiral  Mason  Butler;  that  the  father  of 
said  minor  was  dead,  and  that  she  was  en- 
titled to  his  care,  custody,  and  control,  and 
that  she  was  able  and  willing  to  educate  and 
care  for  him,  and  that  Cross  had  no  right, 
^ther  in  law  or  equity,  to  the  custody  or 
control  of  said  child.  A  hearing  was  had, 
and  the  custody  of  the  child  was  awarded  to 
Cross.  The  mother  appeals  to  this  court 
from  that  order. 

It  appears  from  the  testimony  taken  at 
the  hearing  that  William  Butler,  the  father 
of  the  child,  died  a  few  months  before  it 
was  bom;  that  its  mother  Viola  Butler,  now 
Popham,  plaintiff  In  error  in  this  action,  was 
without  property,  and  was  compelled  to  work 
for  a  liylng;  that  when  the  child  was  some 
four  months  old  she  obtained  work  in  a  ho- 
tel and  attempted  to  care  for  it,  but  after 
several  months'  effort  along  that  line  found 
that  she  was  unable  to  perform  her  work 
and  care  for  the  child,  and  upon  the  advice 
of  her  physician  she  arranged  with  Mrs. 
Cross,  the  wife  of  the  petitioner,  to  care  for 
him.  Her  testimony  as  to  the  arrangement 
with  Mrs.  Cross  Is  undisputed,  and  is  as  fol- 
lows: "Q.  Kow,  Mrs.  Popham,  why  was  It, 
what  Induced  you  at  the  time  you  made  this 
arrangement  with  Mrs.  Cross  with  reference 
to  taking  care  of  the  baby?  A.  Dr.  Caylor, 
and  also  his  wife  and  several  other  ladles 
there  that  visited  during  the  sickness,  advis- 
ed me  to  let  some  good  lady  take  the  baby 
and  take  care  of  it,  and  I  let  Mrs.  Cross 
take  the  baby  to  take  care  for  me  and  I  paid 
her.  Q.  Why  did  they  advise  you  to  do 
that?  A.  They  said  I  couldn't  work  and  take 
care  of  the  baby  and  give  It  the  proper  at- 
tention.    Q.  What  was  the  agreement  you 


made  with  Mrs.  Cross?    A.  I  took  the  baby 
down  there  for  her  to  take  care  of  for  me, 
and  she  was  to  take  care  of  the  baby  for  me 
and  I  was  to  pay  her  whatever  I  was  able. 
I  was  to  clothe  the  baby  and  give  her  what 
I  was  able.     Q.  Did  you  make  any  agree- 
ment with  Mr.  Cross  with  reference  to  tak- 
ing care  of  the  baby?    A.  No,  sir.    Q.  Or 
with  reference  to  taking  tlie  baby  and  plac- 
ing it  In  the  care  of  his  mother?    A.  No,  sir; 
I  did  not    Q.  After  that  time,  did  you  work, 
and,  if  so,  where  did  you  work?    A  After 
I  took  the  baby  down  to  Mrs.  Cross  I  went 
out  on  a  ranch  and  worked  eight  months. 
Q.  What  kind  of  work  were  you  doing?    A. 
Helping  cook  and  take  care  of  the  house, 
general  house  work.    Q.  Bow  tar  from  town? 
A.  Twenty  miles.    Q.  On  a  ranch?    A  Tes, 
sir.    Q.  Did  you  iMiy  Mrs.  Cross  at  any  time 
out  of  the  wages  you  liad?    A.  Tes  sir.    Q. 
What  amounts  did  you  pay  her?    A  I  paid 
her  $20  at  one  time  and  $12  and  $10  and  $5. 
Q.  Did  you  send  it  to  her?    A.  I  would  send 
the  money  to  her.    There  was  one  time  I 
paid  her  $20  I  gave  it  to  her.    She  came  to 
Canadian,  and  I  went  to  town  and  gave  it 
to  her.    Q.  Now,  Mrs.  Popham,  did  you  ever 
agree,  or  ever  give  your  child  to  Mrs.  Cross 
or  Mr.  Cross?    A.  No,  sir;   I  didn't  give  my 
baby  away  to  them.     Q.  Did  you  ever  have 
any  other  agreement  with  Mrs.  Cross  In  ref- 
erence to  your  child;  the  only  one  was  that 
with  reference  to  paying  the  money?   A  No, 
sir;    I  never  made  any  other."    This  testi- 
mony shows  that  Mrs.  Cross,  the  wife  of  the 
defendant  in  error,  undertook  the  care  of  the 
child  for  hire — an  uncertain   and  indefinite 
amount  that  its  mother  could  spare  from  her 
wages — and  clearly  refutes  the  idea  of  aban- 
donment, or  any  intention  on  the  part  of  the 
mother  to  relinquish  or  abandon  her  nataral 
right  to  the  care  and  custody  of  her  child. 
It  also  appears  from  the  record  that  after 
Mrs.  Cross  had  cared  for  the  child  some  two 
years  she  became  afflicted  with  some  mental 
disorder  that  rendered  her  Incapable  of  car- 
ing for  herself,  much  less  the  child,  and  that 
Mr.  Cross  then  removed  from  Ellis  to  King- 
fisher county,  taking  the  child  vrith  him,  and 
placed  Iiim  in  the  care  of  his  (Gross's)  moth- 
er, with  whom  he  also  lived ;  that  near  the 
time  Cross  moved  to  Kingfisher  county,  Mrs. 
Butler,  the  mother  of  the  child,  married  a 
man  by  the  name  of  Popham,  at  Cannon  City, 
Tex.,  and  that  he  is  a  man  of  considerable 
means,  and  is  willing  and  anxious  that  the 
mother  of  the  child  shall  take  it  to  thdr 
home,  that  he  may  support,  maintain,  and 
educate  it;    that  Cross  refused  to  give  op 
the  child;  that  the  day  this  action  was  com- 
menced Mrs.  Popham,  the  mother,  by  con- 
sent of  Cross,  took  the  child  for  a  drlve^  and 
that  Cross,  fearing  that  she  Intended  to  take 
it  to  her  home  in  Texas,  sued  out  the  writ 
of  habeas  corpus. 

It  was  said  by  Commissioner  Robertson,  in 
rendering  the  opinion  of  the  court,  in  Zlnk 
T.  Mllner  et  al.,  135  Pac  1:  "The  question  of 
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tbe  matody  of  an  infant  child  U  one  always 
fnngbt  with  danger  and  grave  qesponslbil- 
ittes.  As  a  general  rule,  tbls  court  will  be 
slow  to  interfere  with  tbe  judgment  of  a 
trial  court  in  a  case  in  which  this  delicate 
qaestion  Is  invoived.  The  reasons  for  this 
liesltancy  on  the  part  of  the  appellate  courts 
are  obvious,  and  it  is  unnecessary  to  enter 
Into  a  discussion  of  them  at  this  time.  Suf- 
fice it  to  say,  however,  that  wlien  from  the 
record  before  as  it  la  clearly  apparent  that 
an  Injustice  has  been  done  in  a  given  case, 
this  court,  In  the  exercise  of  its  corrective 
and  superintending  power,  will  not  hesitate 
to  enter  upon  an  ezaniination  of  the  record, 
or  to  correct  any  error  that  for  any  reason 
may  have  been  committed  by  the  trial  court" 
[1,1]  There  is  no  doubt  that  Cross,  having 
the  care  and  custody  of  this  child  for  a  num- 
ber of  years,  had  become  attached  to  him, 
and  had  a  fatherly  afTectlon  for  him,  and 
there  is  no  complaint  as  to  the  care  and  at- 
tention he  gave  him,  stlU  bis  claim  to  the 
care  and  custody  of  the  child  cannot  be  snc- 
cessfnlly  maintained  against  the  claim  of  the 
mother.  It  appears  from  the  record  that 
the  mother  was  better  able  to  care  for,  main- 
tain, and  support  the  child  at  the  time  of  the 
trial  than  Cross,  and  that  she  was  a  proper 
person  to  be  intrusted  with  its  care. 

The  trial  court  gave  no  reason  for  award- 
ing the  custody  of  the  child  to  Cross  and 
denying  the  claim  of  the  mother  thereto. 
The  record  does  not  show  any  justiflcatlon 
for  maUng  the  order  appealed  from.  The 
mother  has  the  right  to  the  care,  custody, 
and  control  of  her  boy,  now  that  she  is  prop- 
erly able  to  care  for  him,  and  no  reason  ap- 
pears from  the  record  wby  this  right  should 
be  denied  her.  State  of  Louisiana  ex  rel. 
Delia  Kearney  v.  Steel,  121  La.  215,  46 
South.  215,  16  L.  R.  A.  (N.  a)  1004. 

For  these  reasons  the  order  appealed  from 
should  be  vacated,  and  said  cause  remanded 
to  the  county  court  of  Kingfisher  county, 
with  directions  to  enter  an  order  awarding 
the  custody  of  the  minor.  Admiral  Mason 
Butler,  to  his  mother,  Viola  Popham',  and 
taxing  the  costs  of  the  proceeding  against 
the  defendant  In  error. 

PER  CURIAM.    Adopted  In  wbol& 


HINES  V.  MODERN  WOODBIEN  OF 

AMERICA  et  aL 

(Sapreme  Court  of  Oklahoma.    Dec.  20,  1913.) 

(8yttabu$  5y  the  Court.) 

1.  iHBDaAWCB  (I  719*)  —  Fbatkbnal  Bknefit 
SocnsTY  —  EFTEor  or  Requlatiors  —  Con- 
TBACT  or  Insukance. 

Tbe  terms  of  a  contract  between  a  fraternal 
benett  aoctety  and  its  members  are  to  be  deter- 
mined by  the  constitution  and  laws  of  the  so- 
ciety as  th«r  oist  at  the  befrinnini;  of  the  mem- 
berdiip,  and  as  they  may  be  lawfully  amended 
from  ^e  to  time  thereafter,  and  by  agreement 


made  pursuant  thereto  between  the  incoming 
members  and  tile  society. 

[Kd.  Note.— For  other  cases,  see  Insoranoe, 
Cent  Dig.  I  1866;    Dec.  Dig.  |  719.*] 

2.  InsuRAifCB  (I  719*)  —  Fbatbbhai.  BsifcnT 
Socmr— PowsB  to  Chahqb  Rboui^tioiis 

— CSONTKAOT  or  IRSUBANOB. 

The  power  accorded  to  such  a  society  in 
its  charter  to  alter  and  repeal  its  constitution, 
by-laws,  rules,  and  regulations  enters  in  and 
forma  part  of  the  contract  of  insurance  between 
the  society  and  its  members,  when  the  latter,  as 
applicant  for  membership,  promises  not  only  to 
conform  to  and  abide  by  the  constitution  and 
laws  of  the  society  as  they  then  exist  but  also 
as  they  may  be  thereafter  altered  or  amended. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  1 1855;  Dec  Dig.  i  719.*] 

5.  Insuranck  (I  719*)  —  Fkatkknal  Bknxht 
Society— RiOHT  to  Change  Requlations. 

Such  reserve  powers  of  amendment  and  re- 
peal does  not,  however,  give  the  society  any 
right  to  adopt  a  by-law  which  will  divest,  im- 
pair, or  disturb  the  rights  once  vested  in  its 
members,  for  such  a  by-law  would  be  unreason- 
able. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1866;  D«s.  Dig/I  719.*] 

4.  Irsubahcb  (1783*)  —  Fratebnai.  BiimiT 
CBSTinCATB— RlOHTS  ow  Benefioiart. 
A  beneficiary  named  in  a  fraternal  benefit 

certificate  onlv  acquires  a  vested  right  in  the 

benefits  accruing  thereunder  on  the  member's 

deatli. 
[E:d.  Note.— -For  other  cases,  see  Insoranoe, 

Cent.  Dig.  1 1949;   Dec  Digrf  783.*] 

6.  Irsurarce  (§  778*)  —  Fraternal  Bbrert 
Society- AVERDHERT  to  By-La wb— Effect 
OF  Death  of  Benefioiart. 

Though  a  benefit  certificate,  naming  the 
member's  mother  as  benefida^,  provided  that, 
in  case  of  death  of  the  beneficiary  before  death 
of  the  member,  a  failnre  by  him  to  designate 
another  beneficiary,  the  benefit  should  be  paid  to 
bis  heirs,  a  like  provision  was  in  the  by-laws  in 
force  when  the  certificate  was  issned ;  yet  it  be- 
ing provided  in  the  application  that  the  associa- 
tion's laws  "now  in  force  or  hereafter  enacted" 
enter  into  and  become  a  part  of  every  contract 
between  it  and  a  member  and  govern  all  rights 
thereunder,  and  it  being  declared  bv  the  by-laws 
a  purpose  of  the  association  to  fnmish  indemnity 
to  the  tieneficiaries  of  members,  "in  accordance 
with  the  articles  of  association,  by-laws,  rules, 
and  regulations"  of  the  association,  not  incon- 
sistent with  the  laws  of  the  state,  a  change  in 
the  by-laws,  whereby,  on  death  of  the  named 
beneficiary  and  failure  of  the  member  to  make  a 
new  designation,  his  wife  at  the  time  of  his 
death  should  take,  in  preference  to  his  heirs,  be- 
ing reasonable  and  in  harmony  with  the  general 
purpose  of  the  association,  and  not  in  derogation 
of  any  right  secured  to  him,  and  fully  authorized 
by  the  terms  of  the  contract,  governed. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1945;   Dec  Dig.  |  778.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Kingfisher  Coun- 
ty;  Jas.  B.  CuUlson,  Judge. 

Action  by  Maggie  B.  Hines  against  the 
Modem  Woodmen  of  America  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Reversed  and  remanded,  with  direc- 
tions. 

F.  L.  Boynton,  of  Kingfisher,  for  plaintiff 
In  error.  Hinch  ft  Bradley,  of  Kingfisher, 
for  defendant  in  error  Redmond. 


*For  othar  eases  see  sam*  topic  and  aection  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Ker-No.  Series  ft  Rap'r  IndezM 
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GALBRAITH,  C.  This  was  an  action  com- 
menced In  the  district  conrt  of  KingQstier 
county,  by  Maggie  E.  Hines,  widow  of  Jobn 
Hines,  deceased,  upon  a  benefit  certificate 
issued  by  the  Modem  Woodmen  of  America, 
a  fraternal,  beneficial  association  with  an 
insurance  feature,  Incorporated  under  ttie 
laws  of  the  state  of  Illinois  and  authorized 
to  do  business  in  the  state  of  Oklahoma. 
The  certificate  was  issued  to  John  Hines  un- 
der date  of  March  1,  1901,  and  provided  for 
the  payment  of  |1,000  to  the  beneficiary  nam- 
ed therein,  or  the  heirs,  or  widow,  upon  the 
death  of  John  Hines.  It  was  alleged  in  the 
petition  that  the  deceased,  John  Hines,  was  a 
member  of  the  Local  Camp  Modern  Woodmen 
of  America,  at  Cashlon,  Kingfisher  county, 
Okl.,  and  that  the  certificate  was  issued  to 
him,  as  prorided  by  the  constitution  and 
by-laws  of  said  society,  and  that  he  had  com- 
plied with  all  the  provisions  of  the  contract 
on  his  part  to  be  performed  up  until  the 
time  of  bis  death  on  March  22,  1910;  that 
said  certificate  at  the  time  it  was  issued 
named  as  beneficiary  Mary  Hines,  the  moth- 
er of  said  deceased,  and  that  Mary  Hines 
died  in  January,  1905,  prior  to  the  death  of 
said  John  Hines,  and  that  John  Hines  never 
exercised  the  right  given  him  by  the  by-laws 
of  said  society  to  nominate  another  benefi- 
ciary; that  the  by-laws  of  said  association 
at  the  time  said  certificate  was  issued  pro- 
vided that  In  case  of  the  death  of  the  bene- 
ficiary named  In  the  certificate  prior  to  the 
death  of  the  insured,  and  the  insured  failing 
to  nominate  another  beneficiary,  then  the 
amount  of  the  certificate  should  be  paid  to 
his  heirs  upon  his  death,  but  that  prior  to  the 
death  of  said  John  Hines,  to  wit,  in  March, 
1908,  the  by-laws  of  said  association  were 
regularly  changed,  providing  that,  in  case  of 
the  death  of  the  beneficiary  named  in  the  cer- 
tificate and  the  failure  of  the  insured  to 
nominate  another,  the  amount  of  the  certifi- 
cate should  be  paid  to  the  surviving  widow, 
if  any ;  that  this  amended  by-law  controlled 
the  disposition  of  the  amount  due  under  the 
certificate  involved  in  this  suit,  and  that 
thereunder  the  plaintiff,  as  the  surviving 
widow,  was  entitled  to  the  entire  amount; 
that  Mary  Redmond,  a  sister  of  the  deceased, 
and  Daniel  Hines,  a  brother,  were  claiming 
an  interest  In  the  proceeds  of  said  certifi- 
cate as  the  heirs  of  John  Hines,  deceased, 
and  were  not  lawfully  entitled  to  any  part 
thereof;  and  that  the  defendant  Charles  Goet- 
slnger,  the  duly  qualified  administrator  of 
the  estate  of  John  Hines,  deceased,  was  claim- 
ing the  amount  of  said  certificate,  provided 
the  same  was  due  and  payable  to  the  heirs 
of  deceased.  The  prayer  was  that  the  claim 
of  these  heirs  and  the  administrator  be 
denied,  and  that  the  entire  amount  of  the 
certificate  be  adjudged  due  the  plalntifT,  as 
the  widow,  and  that  judgment  be  rendered 
accordingly  against  the  defendant  the  Mod- 
em Woodmen  of  America. 


It  appears  that  Daniel  Hines  filed  a  ais- 
claimer,  as  did  also  Charles  Goetslnger,  as 
administrator,  and  the  Modem  Woodmen 
of  America  filed  an  answer  adinltthig  the 
execution  of  the  certificate  and  the  death  ol 
John  Hines,  and  that  they  owed  on  said  cer- 
tificate the  sum  of  $1,000 ;  that  demand  was 
being  made  on  them  by  the  widow  for  the 
full  amount  and  by  the  brother  and  sister 
of  the  deceased ;  and  that  they  did  not  know 
which  was  entitled  to  payment,  and  asked 
for  their  own  protection  that  the  court  de- 
termine to  whom  the  amount  should  be  paid, 
and  ofTered  to  pay  the  amount  of  the  certifi- 
cate in  to  the  clerk  of"  the  court  in  order  that 
the  court  might  direct  the  distribution  there- 
of. 

The  case  was  Submitted  to  the  court  for 
trial;  the  facts  being  admitted  by  stipnla- 
tlon  of  the  parties.  The  court  found  that 
the  allegations  of  the  petition  were  true  and 
concluded,  as  a  matter  of  law,  that  the 
amendment  to  the  by-laws  of  the  Modem 
Woodmen  of  America,  subsequent  to  the  is- 
suance of  the  benefit  certificate,  was  inopera- 
tive to  modify  the  terms  of  the  certificate 
making  the  heirs  of  John  Hines  contingent 
beneficiaries  in  the  event  of  the  death  of  the 
beneficiary  named  before  that  of  John  Hines. 
and  held  that  the  amount  of  the  certificate 
was  payable  to  the  heirs  of  John  Hines,  and 
entered  Judgment  against  the  defendant  Mod- 
em Woodmen  of  America  In  favor  of  the 
plaintiff  for  $500  and  In  favor  of  Mary  Red- 
mond for  $2S0,  and  left  $250  of  the  amonnt 
due  undisposed  of  by  the  Judgment 

An  appeal  from  the  Judgment  was  dalj 
perfected  to  this  court  by  Maggie  B.  Hines, 
and  the  only  assignment  of  error  Is  that  the 
court  erred  In  its  conclusions  of  law  in  hold- 
ing that  the  changes  In  the  by-laws  of  the 
Modem  Woodmen  of  America  subsequent  to 
the  issuance  of  the  certificate  In  suit  was 
inoperative  thereon. 

[4]  Counsel  for  Mary  Redmond  argue  that 
she,  as  an  heir  of  John  Hines,  had  a  right  hi 
this  certificate,  and  that  the  same  became 
a  vested  right  at  the  time  of  the  death  ot 
Mary  Hines,  the  beneficiary  therein  named, 
since  the  by-laws  of  the  association  at  that 
time  made  the  heirs  the  contingent  benefici- 
aries upon  the  death  of  the  beneficiary 
named  and  the  failure  of  the  Insured  to  name 
another.  We  cannot  agree  with  this  conten- 
tion, since  the  law  is  well  settled  that  the 
beneficiary  named  in  a  fraternal  benefit  cer- 
tificate only  acquires  a  vested  interest  in 
the  benefits  accruing  thereunder  upon  the 
member's  death.  Holden  v.  Modem  Brother- 
hood of  America,  151  Iowa,  673,  132  N.  W. 
329;  Masonic  Mut  Ben.  Soc.  v.  Burkbart, 
110  Ind.  189,  10  N.  E.  79,  11  N.  E.  449;  Ma- 
sonic Mut  Ben.  Ass'n  v.  Severson,  71  Conn. 
719,  43  Atl.  192 ;  O'Brien  v.  Supreme  Coun- 
cil, 176  N.  Y.  697,  68  N.  E.  1120;  Miller 
V.  Natl.  Council,  K.  of  L.,  09  Ean.  234,  76 
Pac.  830;  Farmers*  Mut  Ins.  Co.  v.  Kinney, 
64  Neb.  808,  90  N.  W.  826;    Ross  T.  Mod. 
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Bros.,  120  Iowa,  602,  95  N.  W.  207;  Pain 
T.  Soc.  St  J.  B.,  172  Mass.  319,  52  N.  E.  502, 
TO  Am.  St  Rep.  287.  Prior  to  the  death  of 
the  member,  the  right  of  the  beneficiary  Is 
InfatDglble  and  purely  contingent,  depending 
apon  the  chance  of  the  beneficiary  being 
changed  dtber  by  the  act  of  the  member  or 
by  the  association  prior  to  the  death  of  the 
member. 

[(]  The  application  for  membership  in  the 
society  made  by  John  Hlnes  provided,  among 
o(ber  things,  as  follows:  "I  further  under- 
stand and  agree  that  the  by-laws  of  this  so- 
dety  now  In  force,  or  hereafter  enacted,  en- 
ter into  and  become  a  part  of  every  contract 
of  hidemnlty  by  and  between  the  members 
and  the  society  and  govern  all  rights  there- 
under." And  also:  "I  further  agree  that  the 
foregoing  answers  and  statements,  together 
with  the  preceding  declarations,  shall  form 
the  basis  of  the  contract  between  me  and  the 
Modem  Woodmen  of  America,  and  are  offer- 
ed by  me  as  a  consideration  for  the  contract 
applied  for,  and  are  hereby  made  a  part  of 
any  benefit  certificate  that  may  be  issued  on 
this  application  and  shall  l>e  deemed  and 
taken  as  a  i>art  of  such  certificate ;  that  this 
application  may  be  referred  to  In  said  bene- 
fit certificate  as  the  basis  thereof ;  and  that 
they  shall  be  construed  together  as  one  entire 
contract" 

[1-3]  The  Supreme  Court  of  Connecticut 
said  in  regard  to  this  question:  "The  power 
of  amendment  thus  reserved  gave  the  order 
the  right  to  change  its  laws,  so  long  as  these 
were  not  contrary  to  law  or  unreasonable; 
and  tlie  terms  of  the  contract  of  insurance 
with  its  members  made  such  changes  a  part 
thereof:  Gllmore  v.  Knights  of  Columbus,  77 
Conn.  58,  61,  58  Alt  223  [107  Am.  St  Rep.  17, 
1  Ann.  Gas.  715];  Reynolds  ▼.  Royal  Arca- 
num, 192  Mass.  158,  78  N.  E.  129  [7  L.  R.  A. 
(X.  S.)  1154,  7  Ana,  Gas.  776].  The  promise 
of  the  members  is  to  abide  by  all  by-laws 
then  existing  or  thereafter  adopted  which 
carry  out  the  puri)oses  of  the  order  or  help 
fnlfill  its  obligations  arising  through  its  con- 
tracts of  insurance."  Kane  v.  Knights  of 
Columbus,  84  Conn.  96,  105,  79  Atl.  63,  66. 

The  Supreme  Court  of  Missouri  has  re- 
cently passed  upon  this  identical  question  in 
construing  a  similar  contract  of  indemnity  to 
that  involved  in  this  suit.  In  DIeterlch  v. 
Modem  Woodmen  of  America,  161  Mo.  App. 
97,  at  page  103,  142  8.  W.  460,  at  page  461, 
said:  "The  by-laws  of  the  defendant,  provid- 
ing for  a  substitute  beneficiary  in  case  of  the 
death  of  the  named  beneficiary  prior  to  the 
death  of  the  member,  were  changed  in' 1901, 
and  again  In  1908,  In  both  of  which  it  was 
provided  that  in  such  a  case  the  benefit 
should  be  first  paid  to  the  wife  or  widow, 
and,  tf  no  widow  was  left,  then  to  other 
Iiersons  in  the  order  therein  named.  The 
queBtlon  for  our  determination  is  wheth- 
er, ander  the  amendment  to  the  by-laws, 
made  after  this  certificate  was  Issued,  by 
which,  on  failure  of  the  named  beneficiary 


and  failure  of  the  member  to  make  a  new 
designation,  the  wife  at  the  time  of  the  death 
of  the  member  should  take  In  preference  to 
the  heirs.  This  question  must  be  deter- 
mined by  the  construction  of  the  contract  t)e- 
tween  the  association  and  its  memt>ers,  which 
is  evidenced  by  the  application  for  member- 
stiip,  the  benefit  certificate,  and  the  by-laws 
of  the  association,  as  far  as  they  are  applica- 
ble. We  first  call  attention  to  the  expressed 
purposes  of  this  association,  as  given  in  Its 
by-laws  in  force  at  the  time  this  certificate 
was  issued.  It  Is  as  follows:  'Purposes. 
The  purposes  of  this  society  shall  be,  the  af- 
fording of  substantial  benefits  to  and  the  pro- 
motion of  fraternal  relations  among  Its  mem- 
bers during  life,  and  the  furnishing  of  fi- 
nancial aid  and  indemnity  to  the  beneficiaries 
of  beneficial  members  (after  death  of  such 
beneficial  members),  4n  accordance  with  the 
articlet  of  associatiott,  by-latct,  rules  and 
regulations  of  this  sodety  and  not  inconsist- 
ent to  the  laws  of  the  state  of  Illinois.'  (The 
Italics  are  ours.)  It  is  here  made  a  declared 
purpose  of  the  association  to  do  certain 
things  and  to  do  them  In  accordance  with  its 
own  articles  of  association,  by-laws,  rules, 
and  regulations.  The  member  is  presumed 
to  know  the  provisions  of  the  articles  of 
association  and  by-laws  of  the  as.socIatIon  of 
wlilch  he  is  a  member  (Harvey  v.  Grand  Lodge 
A.  O.  U.  W.,  50  Mo.  App.  472,  477 ;  McMahan 
v.  Maccabees,  151  Mo.  522,  537,  62  S.  W. 
384)  and  must  have  contracted  in  this  case 
with  full  knowledge  that  the  by-laws  might 
be  amended  at  any  time,  for  they  so  provided. 
He  also  contracted  with  knowledge  that  It 
was  the  purpose  of  this  association  to  per- 
form its  functions  according  to  its  own  by- 
laws, rules,  and  regulations;  and  hence,  If 
there  was  any  feature  connected  with  bis 
purpose  in  becoming  a  member  which,  under 
the  law,  was  subject  to  change,  and  which  he 
wished  to  guard  against  possible  change,  he 
should  have  erected  such  guard  in  terms  in 
his  contract  As  to  the  amount  of  the  Indem- 
nity and  the  person  to  whom  it  should  be 
paid,  and  his  right  to  name  a  substitute  in 
case  of  the  death  of  the  beneficiary,  his 
rights  were  clear  and  beyond  the  power  of 
the  association  to  change  against  his  will. 
The  provision  for  disposition  of  the  fund.  In 
case  of  failure  of  the  beneficiary  and  failure 
on  bis  part  to  renominate  the  beneficiary,  Is 
not  touched  upon  in  his  application  for  mem- 
bership and  indenmlty.  From  this  fact  alone, 
it  would  appear  that  at  the  time  he  secured 
the  certificate  he  only  had  In  mind  provision 
for  Ills  then  wife,  Frances  DIeterlch,  for  she 
was  the  only  person  he  named  in  his  applica- 
tion to  whom  he  desired  the  Indemnity  paid. 
This  application,  like  the  certificate  Itself, 
was  upon  a  blank  form,  evidently  prepared 
by  the  association  to  conform  to  the  by-laws, 
and  the  at>sence  of  any  provision  In  the  appli- 
cation for  a  substitute  beneficiary  is  Impor- 
tant as  indicating  the  absence  of  any  inten- 
tion at  the  time  on  the  part  of  the  member  to 
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make  provision  for  any  oike,  except  his  tben 
wife,  and  emphasizes  tlie  correctness  of  our 
position  tliat  It  was  Qie  intention  of  the  par- 
ties at  that  time  to  permit  the  question  of 
a  sulstltute  benefldary  to  be  settled  by  the 
by-laws.  The  by-laws  were  changed  during 
the  life  of  the  named  beneficiary,  and  the 
change  was  In  force  at  the  time  of  Dieter- 
rich's  marriage  to  plaintiff,  and  he  must  have 
known  that  fact ;  and  If  he  wanted  the  bene- 
fit paid  to  his  heirs,  in  preference  to  his  sec- 
ond wife,  to  whom  it  would  go  under  the  by- 
laws as  then  in  force,  he  could  easily  have 
made  It  so  by  naming  them  as  substituted 
beneficiaries  In  the  manner  provided  by  the 
by-laws.  Having  failed  to  designate  a  new 
beneficiary,  he  must  be  held  to  have  intended 
to  let  that  matter  be  settled  by  the  by-laws. 
Our  conclusion  is  that  the  change  in  the  by- 
laws was  reasonable  and  in  harmony  with 
the  general  purposes  of  the  association,  and 
not  in  derogation  of  any  right  secured  to  the 
member,  and  was  fully  authorized  by  the 
terms  of  the  contract  between  the  member 
and  the  association.  In  so  holdlDg  we  are  In 
harmony  with  the  decided  cases  In  this  state. 
See  Lewlne  v.  Supreme  Lodge  K.  of  P.,  122 
Mo.  App.  547,  99  S.  W.  821,  where  the  au- 
thorities are  reviewed,  and  the  relation  of 
the  parties  to  each  other  and  their  resi)ectlve 
rights  are  exhaustively  treated.  Also  Zim- 
merman V.  Supreme  Tent  Knights  of  Macca- 
bees, 122  Mo.  App.  591,  99  S.  W.  817.  The 
judgment  In  this  case  should  have  been  for 
plaintiff." 

This  dedslon  of  the  Missouri  Supreme 
Court  leaves  little,  if  anything,  to  be  said 
upon  the  question,  and  its  reasoning  is  so 
clear  and  convincing  that  we  are  constrained 
to  adopt  it  and  to  hold  It  conclusive  in  favor 
of  the  contention  made  in  the  case  at  bar  on 
behalf  of  the  plaintiff  In  error.  The  associa- 
tion, under  the  express  terms  of  its  contract 
with  John  nines,  reserved  the  right  to 
change  and  amend  Its  by-laws  and  in  that 
way  change  and  modify  Its  contract  with  him 
so  long  as  such  change  was  reasonable  and 
fair.  There  can  be  no  serious  question  about 
the  change  effected  by  the  amendment  of  the 
by-laws  of  1908;  naming  the  surviving  wid- 
ow In  place  of  the  heirs  as  the  beneficiary 
under  the  certificate  was  reasonable  and  fair 
and  Intended  to  uphold  and  advance  the  bene- 
ficial purposes  of  the  association.  The  heirs 
have  no  legal  right  to  complain  at  this 
change  and  are  concluded  thereby. 

It  follows  that  the  conclusions  of  the  trial 
court  as  to  the  law  of  the  case  were  wrong. 
He  should  have  found  that  the  entire  amount 
of  the  certificate  should  be  paid  to  the  sur- 
viving widow,  and  rendered  judgment  accord- 
ingly. 

For  these  reasons  the  judgment  appealed 
from  should  be  vacated,  and  said  causes  re- 
manded to  the  district  court  of  Kingfisher 
county,  with  directions  to  enter  judgment 


against  the  Modem  Woodmen  of  America  in 
favor  of  the  plaintiff  in  error,  Maggie  E. 
Hines,  for  $1,000. 

PER  CURIAM.    Adopted  in  whole. 


BIG  JACK  MINING  Ca  ▼.  PARKINSON. 
(Supreme  Court  of  Oklahoma.    Dec.  20, 1913.) 

(ByUabiu  iy  tK«  Court.) 

1.  Mabtkb  and  Servant  ($  124*)— Hin  Bk- 
ploy£s— Ddtt  or  Operatobs. 

Sections  3983  and  3984,  Bev.  Laws  1910, 
prescribing  certain  daties  of  mine  operators  to- 
wards employes,  including  the  daty  of  dailf 
inspection,  applies  to  the  operators  of  lead  and 
zinc  as  well  as  coal  mines. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  235-242;  Dec.  Dig.  \ 
124.*] 

2.  Death  (J  31*)— Riaur  or  Acnow— Pabtim. 

An  action  for  damages  for  wrongful  death 
of  the  husband  may  be  maintained  by  tlie  sa^ 
vlving  wife  for  the  benefit  of  herself  and  minor 
children,  under  section  5281,  Rev.  Laws  1910, 
where  there  has  been  no  administration  on  the 
estate  of  the  deceased. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  if  35,  37-46,  48;  Dec.  Dig.  {  31.*] 

3.  Death  {§  95*)— Meabttbk  of  Dakages. 

In  SQch  action  the  measure  of  damages  is 
the  pecuniary  loss  suffered  bv  tlie  widow  and 
minor  ctiildren  by  reason  of  being  deprived  of 
the  care,  protection,  and  support  of  the  deceased, 
to  be  determined  by  the  age,  physical  condition, 
occupation,  earning  capacity,  habits,  and  the 
use  made  by  the  deceased  of  bis  earmngs. 

[Ed.  Note.— SV>r  other  cases,  see  Death,  Cent 
Dig.  if  108,  109,  111-115, 120 ;  Dec.  IMg.  1 95.V 

4.  Afpeai.  and  Ebbob   (i  1064*)— Habmlesb 
Ebbob— Instbuctionb. 

"Whether,  in  a  given  case,  there  should  he 
a  reversal  for  error  in  giving  an  instruction  de- 
pends quite  as  mnch  upon  the  evidence  before 
the  jury  to  which  the  instruction  might  be  ap- 
plied as  upon  the  abstract  accuracy  of  the  lan- 
guage of  the  instruction,  and  so,  if  it  is  apparent 
that  the  language  of  the  instruction,  though  in- 
accurate, yet,  when  applied  to  the  evidence  he- 
fore  the  jury,  it  could  not  have  misled  the  jury  to 
believe  their  duty  was  different  from  what  it 
actually  was,  the  inaccuracy  can  afford  no  rea- 
son for  reversal" 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  4219,  4221-4224;  Dec. 
Dig.  »  1064.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Ottawa  County; 
Preston  C.  Davis,  Judge. 

Action  by  Ella  Parkinson  against  the  Big 
Jack  Mining  Company,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Vem  E.  Thompson,  of  Miami,  G.  W.  Eam- 
shaw,  of  Joplln,  Mo.,  and  F.  D.  Fulkerson,  of 
St  Joseph,  Mo.,  for  plaintiff  in  error.  W.  H. 
Komegay,  of  Vlnlta,  for  defendant  in  error. 

OALBRAITH,  a  This  Is  an  action  com- 
meaced  in  the  district  court  of  Ottawa  coonty, 
by  the  widow,  for  damages  for  the  wrongful 
death  of  the  husband,  resulting  in  d^riva- 
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tlon  of  protection,  care,  and  means  of  sup- 
port   The  petition  charges.  In  brief,  that  on 
the  6th  day  of  Jnly,  1910,  the  Big  Jack  Min- 
ing Company  waa  operating  a  lead  and  zinc 
mine  In  Ltncolnvllle,  In  Ottawa  county,  Okl.; 
tluit  for  some  months  prior  to  the  1st  day  of 
July,  1910,  the  mine  had  been  shut  down, 
and  had  become  filled  with  water,  and  that 
the  water  was  pnmped  out  the  latter  part  of 
June,  and  the  active  operation  of  the  mine 
commenced  about  the  1st  of  July,  1910;  that 
Andrew  F.  Parkinson  was  employed  as  a 
miner  to  work  in  said  mine;  that  there  was 
a  drift  in  the  mine  some  250  feet  in  length, 
and  at  one  time  this  drift  had  been  timbered, 
but  the  company  had  carelessly  and  negli- 
gently allowed  the  timbers  that  formerly  pro- 
tected persons  from  loose  rocks  in  the  roof 
thereof  to  fall  down,  and  that  the  defendant 
filled  to  replace  these  props,  or  to  furnish 
timbers  to  make  them;    that  said  roof  was 
some  20  feet  from  the  bottom  of  the  drift, 
and,  on  account  of  the  height  thereof,  and 
the  means  of  Inspection  afforded  by  the  de- 
fendant, a  person  working  in  the  drift  could 
not  Inspect  the  condition  of  the  roof,  and 
ascertain  the  dangers  from  loose  or  hanging 
lock  therein;  that  while  the  mine  was  Idle  it 
filled  with  water,  and  the  roof  in  the  drift 
became  brittle,  and  the  rocks  therein  liable  to 
fall;    that  the  company   placed  Andrew   F. 
Parkinson  at  work  in  said  drift,  knowing  its 
dangerous  condition,  and  without  proper  in- 
spection, and  that  on  the  6th  day  of  July, 
1910,  while  the  said  Parkinson  was  engaged 
in  his  regular  work  in  said  mine,  and  passing 
along  said  drift,  with  a  can  of  dirt,  conveying 
It  toward  the  shaft,  a  large  rock  in  the  roof 
of  said  drift  gave  way  and  fell  upon  said 
Parkinson,  crushing,  mutilating,  and  mortal- 
ly injuring  him,  from  which  Injuries  he,  a 
short  time  thereafter,  died;   that  he  was  ig- 
norant of  the  dangerous  condition  of  said 
drift,  and  had  no  means  by  which  he  could 
ascertain  its  dangerous  condition,  and  was 
relying  upon  the  defendant  to  furnish  him 
a  safe  place  to  work;  that  the  defendant  not 
only  negligently  failed  to  inspect  the  said 
drttt  and  the  roof  thereof,  as  required  by  the 
statute  to  do,  but  knowingly  placed  the  de- 
ceased to  work  therein  without  taking  any 
care  or  precaution  to  ascertain  that  It  was  a 
safe  place  in  which  to  work;    that  the  de- 
ceased was  at  the  time  of  hia  death  a  resi- 
dent of  Ottawa  county,  OkL,  and  was  a  vigor- 
ous young  man,  26  years  of  age,  capable  of 
doing  all  kinds  of  manual  labor,  and  was 
earning  the  sum  of  $75  per  month,  which 
he  used  In  the  support  and  maintenance  of 
the  plalntur  and  her  minor  children;  that  the 
plaintiff  is  the  snrvlTing  widow  of  Andrew 
r.  Parkinson,  deceased;  and  that  there  had 
been  do  administration  on  his  estate,  and  the 
plaintiff  proaecntea  this  action  for  damages 
for  the  benefit  of  herself  and  her  three  minor 
chUdren. 
The  answer  of  the  defendant  was,  flret,  a 


general  denial,  and,  second,  alleged  that  the 
defendant  exercised  due  care  and  diligence  in 
warning  the  deceased  of  the  hazards  incident 
to  bis  employment;  that  when  he  was  em- 
ployed he  represented  himself  to  be,  and  the 
defendant  believed  him  to  be,  a  capable  min- 
er of  many  years'  experience  in  underground 
work  in  lead  and  sine  mines;  that  when  he 
was  employed  he  undertook  the  duty  of  trim- 
ming and  sounding  the  roof  and  walls  of 
the  drift  in  which  he  was  working,  and  to 
keep  the  same  in  a  safe  condition;  and  that 
a  short  time  prior  to  the  accident  the  de- 
ceased did  Inspect  and  examine  the  roof  and 
walls  of  said  drift,  and  declared  the  same  to 
be  in  a  safe  condition,  and  that  thereafter  be 
continued  to  work,  and  was  constantly  warn- 
ed to  examine  the  roof  and  walls  of  the  drift 
and  to  keep  the  same  free  from  dangerous 
rocks, -and  requested  to  report  the  condition 
to  the  ground  boss  or  superintendent — and 
specially  denied  that  the  accident  was  due  to 
the  mine  having  been  filled  with  water  or  the 
removal  of  the  timber,  and  alleged  that  the 
defendant  furnished  him  with  every  safe- 
guard and  convenience  for  the  pursuit  of 
the  work  assigned  him,  and  that  the  injury 
was  not  caused  by  the  negligence  of  this 
defendant  or  its  servants,  but  was  due  to  bis 
own  negligence  and  fault,  and  was  a  risk 
incident  to  the  work  which  he  assumed  by 
his  employment  The  new  matter  alleged  in 
the  answer  was  specially  denied  by  way  of 
reply. 

On  the  issues  thus  formed,  the  cause  was 
tried  to  the  court  and  Jury  and  a  verdict  re- 
turned for  the  plaintiff  in  the  sum  of  $10,000. 
A  motion  for  new  trial  was  denied.  Judg- 
ment entered  upon  the  verdict  An  appeal  to 
this  court  has  been  duly  perfected. 

Errors  are  assigned,  first,  in  overruling  the 
motion  for  new  trial;  second,  that  the  ver- 
dict is  not  sustained  by  the  evidence,  and  la 
contrary  to  law;  third,  that  the  verdict  is 
excessive;  fourth,  in  the  giving  of  instruc- 
tions Nos.  4,  6,  6,  7.  8,  9, 10,  16,  and  17;  and, 
fifth,  refusing  to  i^ve  instruction  No.  1,  re- 
quested by  the  plaintiff  in  error. 

While  these  are  the  assignments  made  in 
the  petition  in  error,  counsel  for  the  plaintiff 
in  error  confine  their  argument  and  discus- 
sion in  the  brief  entirely  to  the  instructions 
excited  to  and  given  by  the  court.  Under 
the  rules  of  this  court,  we  are  only  called 
upon  in  passing  upon  the  case  to  consider 
the  errors  argued  in  the  brief. 

In  instruction  No.  4,  complained  of,  the 
court  directed  the  Jury  as  to  the  law  of  con- 
tributory negligence  and  assumption  of  risk, 
and  in  so  doing  practically  adopts  the  lan- 
guage of  the  statute  on  this  subject  This 
practice  is  not  objectionable,  and  it  does  not 
appear  that  the  court  was  called  upon  to 
improve  or  enlarge  upon  the  language  used 
by  the  Legislature  in  the  statutes  in  stating 
the  law  on  these  propositions. 

Again,  complaint  Is  made  of  instruction 
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No.  6,  which  reads  as  follows:  "Under  the 
laws  of  this  state  applicable  to  the  case  at 
bar,  It  was  the  duty  of  the  defendant  to 
provide  a  mine  foreman,  and  it  was  the  duty 
of  said  mine  foreman  or  his  assistant  to  visit 
and  examine  every  worlilng  place  in  the 
mine  where  the  deceased,  in  the  performance 
of  his  duty,  was  required  to  go,  at  least 
once  every  day,  and  it  was  the  duty  of  said 
foreman  or  his  assistant  to  direct  that  each 
and  every  place  where  the  deceased,  in  the 
performance  of  his  duty,  was  required  to 
work  should  be  properly  secured  by  props  of 
timbers,  and  it  was  further  the  duty  of  such 
mine  foreman  or  his  assistant  to  direct  that 
the  deceased  be  not  permitted  to  work  in  an 
unsafe  place  except  for  the  purpose  of  making 
the  place  safe,  and,  if  you  find  from  the  evi- 
dence that  as  a  result  of  the  failure  to  make 
this  daily  inspection  the  injury  occur^d,  the 
defendant  is  liable  therefor,  unless  you 
should  find  that  the  deceased  was  guilty  of 
negligence  which  caused  the  injury." 

[1]  It  was  evidently  the  intention  of  the 
court  in  giving  the  above  Instruction  to  ad- 
vise the  Jury  of  the  duty  which  the  defend- 
ant owed  the  deceased,  as  prescribed  by  sec- 
tions 3083  and  3984,  Rev.  L.  1910.  This  is 
conceded  by  the  plaintiff  in  error;  but  it  is 
contended  that  these  sections  of  the  statute 
apply  only  to  operators  of  coal  mines,  and 
have  no  application  to  persons  operating  lead 
and  zinc  mines,  and  for  that  reason  the  in- 
struction should  not  have  been  given.  We 
cannot  agree  with  the  labored  argument  of 
counsel  that  these  sections  of  the  statute 
were  Intended  by  the  Legislature  to  protect 
only  workers  in  coal  mines.  That  such  was 
not  the  intention  of  the  Legisluture  seems 
evident  from  even  a  casual  examination  of 
the  statute.  These  sections  are  found  in 
chapter  47,  Rev.  L.  1910,  being  a  part  of  ar- 
ticle 3  thereof.  This  chapter  is  entitled 
"Mines  and  Mining."  Article  1  of  said  chap- 
ter creates  a  state  mining  board,  and  pro- 
vides for  mine  Inspectors,  and  divides  the 
state  into  three  mining  districts,  in  one  of 
which  every  county  of  the  state  is  included ; 
Ottawa  county,  where  the  injury  involved 
in  this  case  occurred,  being  included  in  the 
Third  mining  district  thus  created.  Then 
we  find  in  section  3958  the  language,  "any 
coal  or  other  mine,"  and  in  section  3961, 
"any  coal  or  other  mine;"  in  section  3977, 
"coal  or  other  mineral ;"  section  4008,  "every 
coal  or  other  mine;"  section  4009,  "every 
coal  or  other  mine;"  section  4011,  "any  coal 
mine  or  other  mine."  We  do  not  believe  that 
the  Legislature  Intended  to  provide  with 
such  minute  care  for  the  protection  of  work- 
ers in  coal  mines,  and  to  leave  similar  work- 
ers in  lead  and  zinc  mines  without  any  pro- 
tection whatever,  particularly  when  these 
statutes  bear  such  concluaive  evidence  that 
they  were  Intended  by  the  Liegislature  to  pro- 
tect the  laborer  not  only  in  coal  mines  but 
in  every  other  mine  that  may  be  operated 
within   the  state.     We  are  constrained  to 


bold  that  the  trial  court  correctly  interpret- 
ed the  meaning,  purpose,  and  intent  of  the 
Legislature  in  enacting  these  statutes,  aud 
In  holding  that  the  duty  imposed  on  the 
operator  of  a  mine  thereby  was  a  duty  that 
the  plaintiff  in  error  owed  to  the  deceased 
In  this  instance.  While  the  statement  of  the 
latter  part  of  the  instruction  in  regard  to 
the  negligence  of  the  defendant  contributhig 
to  the  injury  may  be  objectionable  as  a  gen- 
eral statement  of  the  rule  of  contributory 
negligence,  still,  under  the  evidence  in  this 
case,  the  plaintiff  in  error  could  not  have 
been  injured  by  such  careless  statement, 
since  practically  all  of  the  evidence  showed 
that  Parkinson  was  not  negligent,  and  that 
his  death  was  due  primarily  to  the  negli- 
gence and  carelessness  of  the  plaintiff  Id 
error  and  its  foreman.  The  evidence  of  the 
foreman  himself,  whose  duty  it  was,  under 
the  statute,  to  inspect  the  mine  daily,  testi- 
fied that  the  last  time  he  had  inspected  this 
shaft  was  some  two  weeks  before  the  acci- 
dent resulting  in  the  death  of  Parkinson. 
The  evidence  not  only  showed  this  careless- 
ness and  negligence  on  the  part  of  the  mine 
foreman,  but  it  further  showed  that  he  put 
men  to  work  in  this  mine  immediately  after 
the  water  was  pumped  out  of  the  shaft, 
which  was  located  on  the  90-foot  level,  be- 
fore the  shaft  was  dry,  and  when  he  knew 
that  the  shaft  was  not  in  a  safe  condltlou, 
by  reason  of  the  mine  having  recently  been 
filled  with  water,  and  standing  in  that  con- 
dition for  months  prior  to  that  time;  that 
some  of  the  timbers  and  props  fell,  and  they 
were  not  replaced,  I5ut  were  simply  thrown 
to  one  side  of  the  shaft,  and  the  work  of 
mining  proceeded.  And  it  also  appeared  that 
there  had  been  blasting  In  the  mine  the 
night  preceding  the  day  on  which  Parkinson 
was  killed,  and  that  the  place  where  the 
stone  fell  from  the  roof  of  the  shaft  npon 
Parkinson  was  only  some  10  or  15  feet  from 
where  the  shaft  had  passed  through  dirt  in- 
to shale  rock,  and  through  this  shale  forma- 
tion were  layers  of  soapstone,  certainly  a 
very  unsubstantial  character  of  formation 
to  leave  without  props  or  support  The  evi- 
dence of  the  defendant  alone  would  bare 
supported  a  verdict  for  the  plaintiff  on  ac- 
count of  defendant's  negligence. 

Again,  complaint  is  made  of  the  giving  of 
instruction  No.  7,  which  was  on  the  burden 
of  proof,  and  Instructed  the  Jury  that  while, 
under  the  law,  the  burden  of  proof  was  upon 
the  plaintiff  to  prove  her  cause  of  action  by 
a  preponderance  of  the  evidence,  yet,  if  they 
should  find  from  the  evidence  that  the  same 
preponderated  in  the  plaintiiTs  favor  but 
slightly,  that  would  be  sufficient  to  warrant 
them  to  find  the  Issues  in  her  favor.  While 
the  language  of  this  instruction  is  possibly 
not  fortunate,  and  the  instruction  might  be 
misleading  in  the  form  given,  under  the  evi- 
dence as  disclosed  by  the  record,  it  is  clear 
that  the  plaintiff  in  error  could  not  possibly 
have  been  prejudiced  by  it,  for  the  reason 
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tliat  the  evidence  of  the  company's  negli- 
gence was  BO  clear  that  this  Instruction  as 
to  a  slight  preponderance  was  entirely  nn- 
called  for,  still  the  error  in  giving  It  was  not 
prejadldal  to  the  plaintiff  in  error,  and  It 
is  not  caose  tor  reversal. 

Again,  complaint  Is  made  of  the  giving  of 
Isstmction  No.  8,  in  which  it  is  urged  that 
this  Instruction  singled  out  one  duty  of  the 
plaintiff  in  error,  and  impressed  it  upon  the 
minds  of  the  Jury.  It  may  be  said  that  the 
court  was  not  called  upon  to  include  all  of 
the  doties  imposed  upon  the  defendant  in 
one  Instruction,  and  it  does  not  seem  ob- 
jecUonable  that  only  one  of  its  duties  was  em- 
braced in  'this  Instruction. 

Complaint  is  made  of  instruction  No.  9, 
which  advised  the  Jury  as  to  the  law  mak- 
ing It  the  duty  of  the  plaintiff  in  error  to 
proTide  a  reasonably  safe  place  for  the  de- 
ceased to  worlc.  In  a  carefully  prepared 
opinion  by  Ck>mmlssioner  Harrison,  the  law 
of  this  question  Is  set  out  as  follows:  "In 
20  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  55,  we 
find  the  following  text  supported  by  more 
than  200  decisions  from  37  different  states, 
and  from  the  United  States  Supreme  Court, 
and  the  courts  of  Canada  and  England,  viz. : 
'In  accordance  with  the  mle  that  reasonable 
care  must  t>e  taken  to  protect  one's  servants 
from  Injviry,  masters  owe  to  their  servants 
the  duty  of  providing  them  with  a  reason- 
ably safe  place  in  which  to  work,  and  of 
maintaining  it  in  a  reasonably  safe  condi- 
tion during  the  employment,  having  regard 
to  the  character  of  services  required,  and 
the  dangers  that  a  reasonably  prudent  man 
would  apprehend  under  the  circumstances  of 
eadi  particular  case.  This  is  a  positive  duty 
which  the  master  owes,  and  it  is  not  one  of 
the  perils  or  risks  assumed  by  a  servant  In 
hig  contract  of  employment,  and  the  serv- 
ant is  entitled  to  rely  upon  the  assumption 
that  the  master  has  performed  the  duty  im- 
posed on  him  by  law  of  providing  a  reason- 
ably safe  place  to  work.'  In  26  Cyc.  1097, 
the  following  rule  Is  stated:  'It  is  the  posi- 
tive duty  of  a  master  to  furnish  his  serv- 
ant with  reasonably  safe  instrumentalities 
wherewith,  and  place  wherein,  to  do  his 
work,  and.  In  the  performance  of  these  obli- 
gations imposed  by  law,  it  is  essential  that 
regard  should  be  had,  not  only  to  the  char- 
acter of  the  work  to  be  performed,  but  also 
to  the  ordinary  hazards  of  the  employment ; 
and  the  servant  may  assume  that  the  master 
has  performed  his  duty.'  This  rule  Is  sup- 
ported by  decisions  from  43  states,  and  from 
the  United  States  Supreme  Court,  and  the 
coorts  of  England  and  Canada.  Our  own 
conrt,  In  the  case  of  McCabe  &  Steen  Con- 
stmctlon  Co.  v.  Wilson,  17  Okl.  365,  87  Pac. 
320,  uses  the  two  terms  Interchangeably,  or 
treats  the  terms  as  having  the  same  legal 
effect  In  the  coarse  of  the  opinion,  the 
conrt  quotes  from  Rnemmeli-Braun  Co.  v. 
CahlU,  14  OkL  422,  70  Pac.  260,  as  follows: 
'It  is  the  iKwitive  duty  of  the  master  to  use 


reasonable  care  In  providing  safe  tools,  ma- 
chinery, and  appliances  to  work  with,  and  a 
safe  place  to  work  in,  safe  material  to  wx>rk 
on.'  And  after  quoting  the  above  language, 
the  court  says:  'As  above  stated.  It  Is  now 
the  fundamental  and  well^settled  law  of  the 
land  that  it  is  the  duty  of  the  master  to  fur- 
nish the  servant  safe  tools,  materials,  and 
stmctures  to  work  with  and  upon,  and  to 
keep  them  in  proper  repair.'"  Frederick 
Cotton  Oil  &  Mfg.  Co.  V.  Trover,  36  Okl.  723, 
724,  129  Pac.  747,  749.  This  Instruction  is 
a  fair  statement  of  the  law  and  the  duty 
imposed  upon  the  master  thereby. 

Complaint  Is  also  made  of  instruction  No. 
10,  by  which  the  Jury  were  advised  that  the 
defendant  relied  upon  the  defense  of  con- 
tributory negligence,  that  this  was  an  affirm- 
ative defense,  and  the  law  required  them 
to  establish  it  by  a  preponderance  of  the 
evidence,  and,  in  the  absence  of  sach  evi- 
dence, the  law  presumed  that  the  deceased 
acted  with  due  care.  This  instruction  fair- 
ly states  the  rule  as  announced  by  this  court 
in  St  L.  &  S.  F.  R.  Co.  v.  Rushing,  31  Okl. 
231,  120  Pac.  973,  where  it  is  announced 
that:  "The  servant  is  not  charged  with  the 
duty  of  Inspection.  He  is  entitled  to  rely 
upon  the  assumption  that  the  master  has 
performed  his  duty."  See,  also,  Frederick 
Cotton  OH  ft  Mfg.  Co.  v.  Trover,  supra. 

Hi  Again,  complaint  is  made  of  instruc- 
tion No.  16,  which  reads  as  follows:  "The 
measure  of  damages  in  this  case,  in  the 
event  yon  find  the  defendant  to  be  liable,  is 
the  pecuniary  loss  suffered  by  the  plaintiff 
and  the  minor  children  by  reason  of  the  loss 
of  the  deceased.  Yon  cannot  allow  for  grief 
or  anguish  of  mind  arising  from  the  death 
of  the  deceased ;  but  you  may  take  into  con- 
sideration the  position  the  deceased  occu- 
pied, and  the  support  and  protection  that  he 
would  have  afforded  to  the  plaintiff  and  her 
minor  children  had  he  lived,  and.  In  arriv- 
ing at  this,  yon  will  take  into  consideration 
his  earning  capacity,  physical  condition,  his 
habits,  and  all  the  surrounding  circumstanc- 
es as  you  find  them  to  be  from  the  evidence." 

[2]  The  petition  alleged  the  wrongful  death 
of  the  husband  by  the  negligence  of  the  de- 
fendant, and  that  there  had  been  no  admin- 
istration on  his  estate,  and  that  he  was  a 
resident  of  Ottawa  county,  Okl.,  at  the  time 
of  his  death,  and  that  the  plaintiff  was  his 
surviving  widow,  and  also  set  out  the  names 
of  his  minor  children,  clearly  bringing  the 
right  of  the  plaintiff  to  maintain  the  action 
within  the  provisions  of  section  5281,  Rev. 
L.  1910,  and  It  will  be  observed  that  this 
section  provides,  "the  damages  must  inure  to 
the  exclusive  benefit  of  the  widow  and  chil- 
dren, if  any,  or  next  of  kin,  to  be  distribut- 
ed in  the  same  manner  as  personal  property 
of  the  deceased."  It  appears  that  the  ac- 
tion was  rightfully  brought  by  the  widow, 
and  that  the  measure  of  damages  was  cor- 
rectly stated  in  the  above  instruction,  under 
the  rule  announced  In  the  following  author- 
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Itles:  Oklaboma  Oaa  &  Electric  Co.  ▼.  Lnk- 
ert,  16  OkL  39T,  84  Pac.  1076 ;  Western  Union 
Telegraph  Co.  v.  McGlll,  57  Fed.  699,  6  C. 
C.  A.  521,  21  I*  R.  A.  818;  BarUett  v.  Chi- 
cago, B.  I.  &  P.  R.  Co.,  21  Okl.  415,  96  Pac. 
468. 

Lastly,  complaint  is  made  of  the  giving  of 
instruction  No.  17,  which  advised  the  Jury 
that  it  was  not  the  duty  of  the  deceased  to 
Inspect  the  roof  of  the  drift  in  which  he 
was  employed,  that  he  had  a  right  to  rely 
upon  the  presumption  that  the  defendant 
had  performed  its  duty  as  to  inspection, 
since  the  sections  of  the  statute  herein  re- 
ferred to  makes  it  the  duty  of  the  operator 
to  Inspect  the  mine  dally,  and,  the  provisions 
of  section  4014,  Rev.  L.  1910,  making  it  a 
misdemeanor  to  fail  to  perform  this  duty. 
In  addition  to  making  a  mine  operator  liable 
in  a  civil  action  for  any  damages  resulting 
from  the  failure  to  perform  this  duty,  it 
would  seem  that  this  Instruction  was  not 
misleading  or  a  misstatement  of  the  law.  St 
Louis  &  a.  F.  R.  Co.  V.  RoBbing,  81  Okl.  231, 
120  Pac.  973. 

[4]  In  the  case  at  bar  the  court  gave  25 
Instructions,  and  evidently  made  an  earnest 
effort  to  cover  every  feature  of  the  case, 
and,  while  this  dnty  may  have  been  per- 
formed with  more  elaboration  than  Is  neces- 
sary, and  some  of  the  instructions  may  be 
open  to  Just  criticism,  still,  considered  and 
taken  as  a  whole,  taking  those  excepted  to 
by  the  plaintiff  In  error,  as  well  as  those 
not  excepted  to,  it  seems  that  the  law  of 
the  case  arising  under  the  Issues  presented 
by  the  pleadings  and  the  evidence  admitted 
at  the  trial  was  fairly  stated  to  the  Jury, 
we  do  not  find  that  the  verdict  of  the  juiy 
in  this  case  should  be  set  aside,  and  a  new 
trial  ordered,  even  if  all  the  instructions  of 
the  court  were  not  model  statements  of  the 
law.  Mr.  Justice  Schofleld,  in  the  case  of 
Bressler  v.  People,  117  111.  422,  8  N.  m  62, 
quoted  with  approval  by  the  Supreme  Court 
of  Oklahoma  Territory  in  Hodge  v.  Terri- 
tory, 12  Okl.  115,  69  Pac.  1077,  1079,  said: 
"It  has  often  been  said  by  this  court — and 
its  correctness  is  obvious  although  it  may 
never  have  been  said — that  whether,  In  a 
given  case,  there  bhould  be  a  reversal  for 
error  in  giving  an  instruction  depends  quite 
as  much  upon  the  evidence  before  the  jury 
to  which  the  instruction  might  be  applied 
as  upon  the  abstract  accuracy  of  the  lan- 
guage of  the  instruction,  and  so,  If  it  is  ap- 
parent that  the  language  of  the  Instruction, 
though  Inaccurate,  yet,  when  applied  to  the 
evidence  before  the  Jury,  It  could  not  have 
misled  the  Jury  to  believe  their  duty  was  dif- 
ferent from  what  it  actually  was,  the  in- 
accuracy can  afford  no  reason  for  reversal." 

So  we  find  in  this  case  that  the  evidence 
shows  such  careless  and  negligent  failure 
to  perform  the  duty  of  inspection  by  the 
plaintiff  in  error,  when  the  inspection  might 
Iiave,  and  probably  would  have,  avoided  the 


accident  resulting  in  the  death  of  the  de- 
ceased, and  its  liability  is  so  clear,  that,  al- 
though some  of  the  instructions  which  the 
court  gave  to  the  Jury  may  have  been  hi- 
accurate  statements  as  abstract  propogltloiiB 
of  law,  yet,  when  applied  to  the  evidence 
before  the  Jury,  these  could  not  have  misled 
the  Jury  to  believe  its  dnty  was  different 
from  what  it  actually  was,  and  we  therefore 
find  that  the  Judgment  appealed  from  oagbt 
to  be  affirmed. 

PUR  CURIAM.    Adopted  in  whole. 


VEVBRKA  V.  FRANK  et  at 
(Supreme  Court  of  Oklahoma.    Dec.  20,  1913.) 

(ayttahut  by  the  Oovrt.) 

1.  Afpeai.  and  Ebbok  (I  347*)— Tna  or  Tak- 
iRQ— Motion  fob  New  Tbiai/— NscBssiir. 

An  action  tried  before  a  referee  who  re- 
ports to  the  trial  court  findings  of  fact,  and 
both  pl&iutiff  and  defendants  move  for  judg- 
ment on  each  findings,  these  motions  present 
questions  of  law  only,  and  a  motion  tor  new 
trial  is  not  necessary  in  order  to  a  review  of  the 
judgment  on  appeal,  and  the  time  for  appeal 
in  such  case  runs  from  the  date  of  the  judg- 
ment, and  the  filing  of  the  motion  for  new  trial 
does  not  extend  or  suspend  the  mnning  of  the 
time  for  appeal  or  for  service  of  a  case-made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  1897-1899;  Dec  Dig.  i 
847.*I 

2.  Appbai.  and  Ebbob  (t  564*)— Casb-Maob- 
Delat  in  X'iuno. 

A  case-made  not  served  within  the  time 
fixed  by  statute,  or  within  the  time  as  extended 
by  the  court  before  the  expiration  of  the  statu- 
tory time,  is  a  nulli^  and  cannot  be  considered 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  ud 
Error,  Cent  Dig.  {}  2501-^06,  2555-2559; 
Dec.  Dig.  I  564.*] 

8.  Appeal  and  Ebbob  (S  544*)— Rkcobo— Mo- 
tion FOR  Nkw  Trial— Review. 

A  motion  for  judgment  on  the  findings  ot 
fact  made  by  -the  referee,  and  a  motion  for  new 
trial,  and  exceptions  to  the  ruling  of  the  trial 
court  thereon,  are  not  part  of  the  record  proper, 
and  can  be  preserved  and  presented  for  review 
on  appeal  only  by  incorporating  the  same  in  a 
bill  of  exceptlona  or  case-made. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2412-2415,  2417-2420. 
2422-2426,  2428,  2478,  2479;  Dec.  Dig.  {  544.»] 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  Superior  Court,  Oklahoma  Coun- 
ty; Edward  D.  Oldfleld,  Judge. 

Action  by  Max  Frank  and  others,  doing 
business  as  the  Michigan  Leather  Company, 
against  V.  Veverka.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Dismissed. 

J.  H.  Beaty,  of  Oklahoma  City,  for  plain- 
tiff in  error.  Scothom,  CaldweU  &  McBill. 
of  Oklahoma  City,  for  defendants  in  erroi: 

GALBBAITH,  C.  This  was  an  action 
commenced  In  the  superior  court  of  Oklahoma 
county  by  the  defendant  In  error  against  the 
plaintiff  in  error  on  an  aocoont  for  mercban- 
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dise  alleged  to  bave  been  sold  and  dellTered. 
By  acpreement  of  the  parties  the  case  was  re- 
ferred to  a  referee  for  trial  to  take  testimony 
and  return  findings  of  fact  and  conclusions 
of  law.  The  report  of  the  referee  was  filed 
in  the  trial  court  on  the  26th  day  of  Iilay, 
1911.  Both  plaintiff  and  defendant  moved 
tbe  court  for  Judgment  In  his  respective 
favor  on  the  findings  of  fact  made  by  the 
referee.  The  motion  of  the  plaintiff  (the 
defendant  In  error)  was  granted  on  the  8th 
da;  of  July,  1911,  and  judgment  was  entered 
In  tb^r  favor  on  that  date.  The  plaintiff  In 
«rror,  as  defendant  in  the  court  below,  filed 
a  motion  for  new  trial  on  the  10th  day  of 
July,  1911,  which  was  overruled  on  the  12tb 
day  of  August,  1911,  and  defendant  asked 
and  was  given  60  days  in  which  to  prepare 
and  serve  case-made  on  appeal  to  this  court, 
and  on  September  23,  1911,  was  given  30 
days  additional  time  in  which  to  serve  case- 
made.  Hie  case-made  was  served  on  the 
4th  day  of  November,  1911,  and  was  there- 
after settled  by  the  trial  judge  and  filed  in 
tbls  court  on  November  11, 1911. 

The  errors  assigned  in  the  petition  In 
error  attached  to  the  case-made  are  as  fol- 
lows: First,  the  action  of  the  court  in 
sustaining  the  defendant's  motion  for  judg- 
ment on  the  findings  of  fact ;  and,  second,  the 
orermUng  the  motion  for  new  trlaL 

The  defendant  in  error  Insists  that  this 
court  has  no  jurisdiction  of  the  case,  and 
moves  to  dismiss  the  appeal  on  the  ground 
that  the  case-made  was  not  served  within 
three  days  after  the  entry  of  judgment,  or 
-within  the  extension  of  time  given  before 
the  expiration  of  the  three  days. 

[1]  The  record  shows  that  the  judgment 
appealed  from  was  entered  on  the  8th  day  of 
July,  1911,  and  that  the  motion  for  new  trial 
was  overruled  on  the  12th  day  of  August, 
1911,  and  the  extension  of  time  was  then 
given  to  make  and  serve  case-made.  It  has 
recently  been  held  by  this  court  that,  where 
a  canse  is  tried  on  an  agreed  statement  of 
facts,  no  motion  for  a  new  trial  is  necessary 
in  order  to  a  review  of  such  judgment  on 
appeal.  C,  R.  I.  &  P.  R.  Ca  v.  City  of 
Shawnee,  136  Pac  591,  filed  November  18, 
1913,  not  yet  officially  reported.  It  has  also 
been  held  by  this  court  that:  "Where  a  mo- 
tion for  a  new  trial  is  unnecessary  to  present 
to  this  conrt  for  review  an  order  or  Judgment 
appealed  from,  such  motion  and  de<4sion 
thereon  by  the  trial  court  are  Ineffectual  to 
extend  the  time  within  which  to  perfect  an 
appeal."  Cowart  v.  Parker-Washington  Co. 
et  al.,  136  Pac.  1S3. 

[2]  We  take  it  that  the  decision  in  C,  R.  I. 
&  P.  R.  Co.  V.  Shawnee,  136  Paa  691,  supra. 
Is  controlling  in  this  case,  since  both  plain- 
ttflg  and  defendant  moved  for  judgment  on 
the  facts  found  by  the  referee,  and  each  there- 
by said  to  the  court,  "We  agree  that  these  are 


the  facts  In  this  case,  and  upon  these  facts 
the  law  justifies  a  Judgment  in  my  favor;" 
and  for  that  reason  the  motion  for  judgment 
presented  to  the  trial  conrt  questions  of 
law  only,  and  that  no  motion  for  new  trial 
was  necessary  to  entitle  the  losing  party  to 
have  such  Judgment  reviewed  upon  appeaL 
Hence  the  time  for  serving  a  case-made,  as 
fixed  by  the  statute,  commenced  to  run  on 
the  8th  day  of  July,  1911,  the  date  of  the 
entry  of  judgment  in  the  cause;  and  since 
the  case-made  was  not  served  within  three 
days  of  that  time,  or  within  the  extension  of 
time  granted  within  such  three  days,  the 
case-made  is  a  nullity  and  presents  no  ques- 
tion for  review  to  this  court 

[3]  The  record  in  this  cause  cannot  be  con- 
sidered as  a  transcript,  even  If  the  certificate 
of  the  clerk  thereto  was  sufficient,  and  thla 
seems  to  be  fatally  defective,  for  the  rea- 
son that  the  errors  assigned  in  the  petition  in 
error  challenge  the  ruling  of  the  trial  court 
on  the  motion  of  the  defendant  for  Judg- 
ment and  the  overruling  of  the  motion  for 
new  trial.  Neither  of  these  motions  are  a 
part  of  the  record  proper,  and  neither  has 
been  made  a  part  of  the  record  in  the  man- 
ner provided  by  law.  It  has  been  held  by 
this  court:  "Motions  presented  in  the  trial 
court.  Including  a  motion  for  a  new  trial  and 
the  ruling  thereon  and  exceptions  taken,  are 
not  a  part  of  the  record  proper  and  can  be 
reserved  and  presented  for  review  on  appeal 
only  by  Incorporating  the  same  into  a  bill  of 
exceptions  or  case-made."  Tribal  Develop- 
ment Co.  V.  White  Bros.,  28  OkL  525, 114  Pac. 
736. 

The  case-made  being  a  nnllity  because  not 
served  within  the  time  prescribed  by  the 
statute,  and  the  errors  assigned  being  based 
apon  motions  presented  to  the  trial  court, 
and  these  motions  and  the  exceptions  takoi 
thereto  not  having  been  Incorporated  into  a 
bill  of  exceptions,  cannot  be  reviewed  in 
this  court  on  a  transcript  for  the  reason  that 
they  are  not  a  part  of  the  record  presented 
by  the  transcript. 

f^or  these  reasons  there  is  nothing  in  the 
record  in  this  case  that  properly  Invokes  the 
Jurisdiction  of  this  court,  and  the  motion  to 
dismiss  the  appeal  should  be  sustained. 

PER  CURIAM.    Adopted  in  whole. 


THURSTON,    County    Treasurer,   r.   CALD- 
WELL et  aL 
(Supreme  Conrt  of  Oklahoma.    Dec.  16,  1913.) 

(Syllahut  ly  the  Court.) 

L  Taxation  (J  24*)— Imposition  of  Taxes- 
Power  OF  State— Municipalities. 

Section  20,  art  10,  Williams'  Const,  which 
provides,  "The  Legislature  shall  not  impose 
taxes  for  the  purpose  of  any  county,  city, 
town,  or  other  municipal  corporation,  but  may, 
by  general  laws,  confer  on  the  proper  author- 
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itie8  thereof,  respectiTely,  the  power  to  assess 
and  collect  such  taxes,"  applies  to  purely  mu- 
nicipal affairs,  and  does  not  constitute  a  limi- 
tation upon  the  power  of  tbe  supreme  Legisla- 
ture of  the  state  to  impose  taxes  for  purpos- 
es which,  although  of  a  municipal^  character, 
the  state  has  a  sovereign  interest  in,  such  as 
taxation  for  police  protection,  for  streets, 
highways,  and  bridges,  for  the  purpose  of  es- 
tablishing and  maintaining  a  public  school  sys- 
tem, etc. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  |  67;   Dec.  Dig.  §  24.*] 

2.  Taxation   (f  610*)— Enfokcement— Right 
TO  Enjoin— Conditions  Precedent. 

In  all  matters  pertaining  to  taxation,  a 
party  who  seeks  equitable  relief  against  an 
assessment  of  which  he  complains  must  him- 
self offer  to  do  equity.  He  must  offer  to  pay 
the  amount  of  taxes  the  facts  show  would  be 
properly  chargeable  against  him  under  a  prop- 
er assessment. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1244 ;    Dec.  Dig.  {  610.*] 

Error  from  District  Court,  McClain  County ; 
R.  McMillan,  Judge. 

Action  by  W.  B.  Caldwell  and  others 
against  J.  B.  Thurston,  County  Treasurer  of 
McClain  County.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Chas.  West,  Atty.  Gen.,  O.  J.  Davenport, 
Asst.  Atty.  Gen.,  Wayne  Wadllngton,  Co. 
Atty.,  of  Purcell,  and  Warren  K.  Snyder,  of 
Oklahoma  City,  for  plaintiff  in  error.  J.  W. 
Hocker,  of  Los  Angeles,  Cal.,  for  defendants 
in  error. 


KANE,  J.  Ttris  was  a  suit  in  equity,  com- 
menced by  the  defendants  in  error,  plaintiffs 
below,  against  the  plaintiff  in  error,  defend- 
ant below,  to  enjoin  the  defendant  as  coun- 
ty treasurer  from  selling  certain  real  estate 
belonging  to  the  plaintiffs  to  satisfy  certain 
assessments  and  taxes  Imposed  or  attempted 
to  be  imposed  on  said  real  estate  for  what  is 
alleged  to  be  city,  town,  school  district,  and 
county  purposes,  under  the  general  revenue 
law  of  the  state.  Upon  trial  to  the  court,  a  de- 
cree was  issued  as  prayed  for,  to  reverse 
which  tliis  proceeding  in  error  was  com- 
menced. The  taxes  involved  cover  the  years 
1908,  1909,  1010,  1911,  and  1912.  The  peU- 
tion  shows  that  during  part  of  that  time  the 
city  of  Purcell  was  a  chartered  city  under  a 
commission  form  of  government,  with  duly 
organized  legislative  and  executive  depart- 
ments. The  principal  contention  of  the  plain- 
tiffs is  that  the  general  revenue  law  of  1909 
(Sess.  Laws  1909,  a  38,  §§  14,  16),  which 
empowered  the  county  clerk  to  make  the  tax 
roll  for  county,  city,  town,  township,  and 
school  district  purposes  and  certify  the  same 
to  the  county  treasurer,  together  with  his 
warrant  directing  the  county  treasurer  to 
collect  tbe  taxes  for  the  city,  as  well  as  for 
the  county,  township,  and  school  district,  and 
the  act  of  1910  (Sess.  Laws  1910,  a  64,  U 
3,  4),  known  as  the  "County  Excise  Board 
Act,"  which  directs  and  empowers  a  board 


composed  of  certain  execuUve  and  Judicial 
officers  of  the  county  to  levy  taxes  for  city, 
as  well  as  for  counl^',  purposes,  and  the  act 
of  1911  (Sess.  Laws  1910-11,  c.  152),  creathig 
the  office  of  county  assessor  and  abolishing 
township  assessors,  are  unconstitutional  in 
so  far  as  they  relate  to  counties,  cities,  and 
townships,  because  they  are  repugnant  to  sec- 
tion 20  of  article  10,  Williams'  Constitution, 
which  provides:  "The  Legislature  slwll  not 
Impose  taxes  for  the  purpose  of  any  county, 
city,  town,  or  other  municipal  corporation, 
but  may,  by  general  laws,  confer  on  the  prop- 
er authorities  thereof,  respectively,  the  pow- 
er to  assess  and  collect  such  taxes." 

[1]  We  gather  from  the  able  brief  of  coun- 
sel for  plaintiffs  that  broadly  his  contentlou 
is  that  in  the  matter  of  the  imposition,  as- 
sessment, and  collection  of  taxes  upon  prop- 
erty for  the  purpose  of  any  county,  dty, 
township,  or  other  municipal  corporation, 
each  governmental  subdivision  is  supreme, 
and  the  Legislature  of  the  state  is  withoat 
power  to  impose  any  taxes  thereon  for  such 
purposes,  even  though  the  tax  sought  to  be 
Imposed  may  be  as  necessary  to  the  health, 
happiness,  and  welfare  of  the  state  at  large 
as  to  the  people  of  the  particular  municipal 
corporation  involved.  We  cannot  agree  with 
this  sweeping  interpretation  of  the  constitn- 
tional  provision  under  consideration.  Sever- 
al state  Constitutions  contain  similar  provi- 
sions which  had  been  construed  by  their 
highest  courts  prior  to  the  adoption  of  our 
Constitution,  but  we  are  unable  to  find  where 
the  construction  contended  for  by  counsel  for 
plaintiffs  had  been  adopted  by  any  of  them. 

In  the  note  to  this  section  in  'VMlUams' 
Constitution  it  is  said:  "This  section  was  tak- 
en from  Kentucky."  Whilst  no  decision  by 
the  highest  court  of  that  state  passing  direct- 
ly upon  the  exact  question  herein  involved  is 
to  be  found,  there  are  several  cases  to  the 
effect  that  this  provision  does  not  deprive  tbe 
Legislature  of  the  power  to  provide  for  the 
assessment  of  property  which  shall  be  the 
basis  of  all  levies  for  city,  town,  township, 
and  other  subdivisions  of  the  state.  South 
Covington,  etc.,  Ry.  Ck).  v.  Town  of  Bellevue, 
105  Ky.  283,  49  S.  W.  23,  57  I*  R  A.  50; 
Paducah  St.  Ry.  Cb.  v.  McGracken  County, 
105  Ky.  472,  49  S.  W.  178;  Levi  v.  Oty  of 
Louisville,  97  Ky.  394,  30  S.  W.  973,  28  U  R- 
A.  480.  State  ex  id-  Oty  of  Seattle  v. 
Carson,  6  Wash.  250,  33  Pac.  428,  a  Wash- 
ington case,  which  state  also  has  a  similar 
provision,  is  more  directly  in  point  It  was 
held:  "Const,  art  7,  S  9.  and  arttde  11,  {  12, 
providing  that  for  all  corporate  purposes 
municipal  corporations  may  be  vested  with 
anthoiity  to  assess  and  collect  taxes,  and 
that  the  Legislature  shall  have  no  power  to 
Impose  taxes  on  municipal  corporations  for 
municipal  purposes,  do  not  render  invalid 
Act  March  9,  1893,  making  the  assessment 
roll  of  a  city  of  the  first  class  the  same  as 


*For  other  cases  tee  same  topic  lind  section  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  lodexet 
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that  of  tbe  coanty,  and  making  tbe  county 
treasnrer  ex  offldo  collector  of  taxes  for  the 
dty." 

The  Supreme  Coart  of  Missouri,  where 
tbere  is  a  provision  Identical  with  onr  own, 
Id  State  ex  rel.  t.  Owsley,  122  Mo.  68,  26  S. 
W.  659,  speaJcing  generally  of  4t8  purpose 
ud  eltect,  and  constming  it  in  connection 
I  with  other  provisions  of  the  Missouri  Consti- 

tution, which  in  effect  are  also  found  in  our 
Constitution,  says:  "The  crying  evil  that  the 
people  of  the  state  were  laboring  under  at 
the  time  these  provisions  were  introduced 
Into  the  Constitution  was  excessive  Indebted- 
nees,  incurred  by  counties  and  other  munici- 
palities under  authority  of  the  Legislature, 
to  meet  which  oppressive  taxes  had  to  be 
imposed,  and  It  was  to  meet  this  evil,  and 
remove  it  for  tbe  future,  that  these  provl- 
sioDs  were  Introduced  into  the  organic  law 
of  the  state.    It  was  not  sought  to  deprive 
the  Legislature  of  the  taxing  power  and  con- 
fer It  Qpon  munldpaUtles  to  any  extent    On 
the  contrary,  the  plenary  taxing  power  of 
tbe  General  Assembly  as  it  had  theretofore 
been  exercised  is  recognized  as  a  premise  of 
tbe  proposed  legislation.    It  is  only  the  ex- 
ercise of  It  by  the  assembly  that  is  limited 
and  regulated  by  the  Constitution.    All  taxes 
since  the  adoption  of  the  Constitution  or  be- 
fore are  levied  and  collected  under  and  by 
tbe  authority  of  the  General  Assembly  of  the 
state.    Under  these  limitations  of  the  Consti- 
tution, the  taxes  must  be  nniform  within  tbe 
territorial   limits  of   the  authority  levying 
tbem,  they  must  be  levied  In  pursuance  of  a 
general  law  of  the  assembly  directly  author- 
izing them  for  state  purposes,  and  authoriz- 
ing them  indirectly,  through  power  confer- 
red upon  municipal  authorities,  for  local  pur- 
poses.   And  in  each  case  the  rate  of  taxation 
most  be  within  the  limit  allowed  for  such 
pnrpose.    And  the  General  Assembly  was  In- 
hibited  from    imposing  upon   municipalities 
a  tax  for  local  purposes,  except  by  a  general 
lav  authorizing  such  tax  to  be  imposed  by 
the  local  authorities,  or  releasing  any  mu- 
nicipality   from    its   proportionate   share  of 
taxes  levied  for  state  purposes." 

To  the  Owsley  Case,  it  was  contended  that 
a  section  of  the  act  of  the  General  Assembly 
which  provided  for  tbe  registration  of  voters 
in,  and  for  tbe  appointment  by  the  Governor 
of,  a  recorder  of  voters  In  cities  of  more 
than  100,000  Inhabitants,  and  which  further 
provided  that  all  the  costs  and  expenses  of 
snch  registration  and  election  and  of  the 
office  of  recorder  of  voters,  required  by  this 
article  in  any  such  cities,  shall  be  paid  one- 
half  out  of  the  dty  treasury  and  one-half  out 
of  tbe  county  treasury,  was  unconstitutional, 
as  being  repugnant  to  the  section  of  the  Mis- 
soorl  Constitution.  It  was  beld:  "Revised 
Statutes  1888,  U  989-1013  (revising  and 
amending  the  act  of  March  31,  1883,  Laws, 
p.  38),  providing  for  the  registration  of  voters 
in  dtles  having  a  population  of  more  than 
100,000,  and  the  appointment  by  the  Govern- 
or of  a  recorder  of  voters  for  such  dtles. 


and  the  payment  of  the  costs  and  expenses  of 
registration  and  election  and  of  the  office 
of  recorder  of  voters  equally  out  of  the 
county  and  dty  treasuries.  In  cities  situated 
within  counties,  are  not  unconstitutional  as 
authorizing  the  levy  of  a  municipal  local  tax 
for  other  than  local  purposes/' 

In  State  ex  rel.  Hawes  et  al.  v.  Mason,  153 
Mo.  23,  64  S.  W.  524,  the  authority  of  the 
state  to  create  a  metropolitan  police  force 
and  to  compel  the  city  of  St  Louis  to  main- 
tain the  same  was  questioned  upon  the  ground 
that  it  lmi)osed  a  tax  upon  the  munirlpallty 
contrary  to  the  same  section  of  the  Missouri 
Constitution  construed  in  the  Owsley  Case. 
Mr.  Chief  Justice  Gantt  said:  "Still  another 
constitutional  objection  is  raised  to  this  act 
It  is  diarged  that  it  violates  section  10  of 
article  10  of  the  Constitution  of  Missouri, 
which  prohibits  the  General  Assembly  from 
Imposing  'taxes  upon  counties,  cities,  towns 
or  other  munidpal  corporations  or  upon  the 
inhabitants  or  proi>erty  thereof,  for  county, 
dty,  town  or  other  munidpal  purposes,  but 
may,  by  general  laws,  vest  In  the  corporate 
authorities  thereof  the  power  to  assess  and 
collect  taxes  for  such  purposes.'  In  view  of 
the  discussion  already  had  in  the  first  para- 
graph of  this  opinion,  in  which  we  hold  that 
the  preservation  of  the  peace  and  protection 
of  life  and  property  is  a  state  and  not  a  mu- 
nidpal function,  it  would  seem  obvious  that 
this  provision  of  the  Constitution  has  no  ap- 
plication to  the  fund  required  to  support  the 
police  department  The  inhibition  does  not 
extend  to  a  state  tax,  but  to  munidpal  taxes, 
and  this  is  distinctly  a  state  tax,  for  a  strict- 
ly state  purpose." 

In  State  ex  rel.  v.  Field,  119  Mo.  614,  24 
S.  W.  757,  the  same  court  sitting  In  banc, 
said:  "We  deem  it  within  the  power  of  the 
Legislature  to  impose  a  tax  upon  a  partic- 
ular subdivision  or  municipality  of  the  state, 
when,  in  its  judgment  it  is  for  the  benefit 
of  that  locality  as  well  as  the  state  at  large." 

In  support  of  this  proposition.  State  ex  rel. 
V.  Owsley,  supra,  and  State  ex  rel.  v.  Board 
of  Education  of  St  LouU,  141  Mo.  45,  41  S. 
W.  924,  are  dted.  We  think  the  Missouri 
rule  is  sound  and  correctly  construes  the 
constitutional  provision  Involved. 

It  has  been  held  by  this  court  that  munld- 
paUtles have  no  Inherent  Jurisdiction  to 
make  laws  or  adopt  regulations  of  govern- 
ment All  the  power  that  a  municipality 
has,  or  the  dtlzens  of  a  municipality  may 
exerdse,  In  framing  a  charter,  or  an  organic 
law  for  sudi  dty,  Is  such  as  may  be  delegat- 
ed to  It  by  the  Constitution  of  the  state,  or 
such  authority  pertaining  to  local  govern- 
ment as  may  be  conferred  by  the  Legislature. 
State  ex  rel.  Reardon  v.  Scales,  21  Okl.  683, 
97  Paa  584.  In  Lackey  et  al.  v.  State  ex  rel. 
Grant  et  al.,  29  Okl.  255,  116  Pac.  913,  this 
court,  speaking  generally  of  the  power  of 
cities  under  a  charter  form  of  government, 
followed  the  Missouri  •  rule.  Mr.  Justice 
Hayes,  who  delivered  the  opinion  for  the 
court,   quotes   approvingly   from   Dillon  on 


Digitized  by  LjOOQ  IC^ 


C86 


187  PACIFIC  REPOBTBB 


(Okt 


Municipal  Corporations,  voL  1,  {  63  (Stb  Ed.), 
as  follows:  "Provisions  of  the  freeholders' 
charter  which  are  purely  municipal  In  their 
character  supersede  provisions  of  the  general 
laws  which  are  inconsistent  therewith. 
•  •  •  Their  charters  do  not  prevent  legis- 
lation npon  matters  not  municipal  in  their 
character,  bnt  affecting  the  state  at  large, 
although  such  legislation  necessarily  applies 
to  cities  that  have  framed  their  own  char- 
ters, and  overrides  express  provisions  con- 
tained therein.  The  words  of  the  Missouri 
Constitution  declaring  that  a  city  of  pre- 
scribed population  'may  frame  a  charter  for 
its  own  government'  do  not  confer  on  the 
city  the  right,  in  framing  Its  charter,  to  as- 
sume all  the  powers  that  the  state  may  ex- 
ercise within  the  dty  limits,  but  only  powers 
incident  to  its  municipality.  These  words 
mean  that  the  dty  may  frame  a  charter  tor 
the  government  of  itself  as  a  dty,  including 
all  that  is  necesaary  or  Inddent  to  the  gov- 
ernment of  the  municipality,  but  not  all  the 
power  that  the  state  has  for  the  protection  of 
the  rights  and  the  regulation  of  the  duties 
of  the  inhabitants  in  the  dty,  as  between 
themselves.  But  the  Legislature  may,  U  it 
should  see  fit,  confer  on  a  dty  having  a  free- 
holders' charter  power  not  necessary  or  in- 
ddent to  the  dty  government.  There  are 
governmental  powers,  the  Just  exerdse  of 
which  is  essential  to  happiness  and  well- 
being  of  the  people  of  a  particular  dty,  yet 
which  are  not  of  a  character  essentially  ap- 
pertaining to  the  dty  government  Such 
powers  the  state  may  reserve  to  be  exerdsed 
by  itself,  or  it  may  delegate  them  to  the  city ; 
but,  until  so  delegated,  they  are  reserved." 

In  that  case  it  was  held  that  the  matter 
of  providing  munldpal  officers  for  the  dty 
government  was  purely  a  municipal  affair 
and  that  the  charter  provision  in  relation  to 
that  subject,  which  was  repugnant  to  the 
general  law,  inrevailed.  Other  cases  that  tend 
to  throw  some  light  on  the  question  under 
discussion  and  illustrate  the  distinction  be- 
tween a  purely  munldpal  affair  and  an  affair 
of  a  municipal  character,  in  which  the  state 
has  a  sovereign  interest,  are:  Board  of  Educa- 
tion of  City  of  Ardmore  v.  State  ex  rel.  Best, 
26  OkL  866, 109  Pac.  568;  Coleman  v.  Frame,  26 
Okl.  193,  109  Pac.  928,  81  L.  R.  A.  (N.  S.)  5B6; 
Dlngman  v.  aty  of  Sapulpa,  27  Okl.  116,  111 
Pac.  319;  City  of  Ardmore  v.  State,  24  Okl. 
862,  104  Pac.  913;  and  State  v.  Barnes,  22 
Okl.  191,  97  Pac.  997. 

Counsel  for  plaintiff  In  his  brief  and  argu- 
ment does  not  distingnish  between  the  pow- 
er of  the  Legislature  to  impose  taxes  for 
purely  manldiHU  purposes,  and  for  purposes 
which,  whilst  they  are  beneficial  to  the  par- 
ticular munldpality,  the  state  nevertheless 
has  a  sovereign  Interest  in.  From  the  rec- 
ord we  have  before  us,  it  is  apparent  that  a 
large  proportion  of  the  taxes  enjoined  belong 
to  the  latter  dass.  No  doubt  that  at  least 
a  iKtrtlon  of  it  was  •imposed  for  the  mainte- 
nance of  the  public  schools.  In  Board  of  Ed- 
ucation of  City  of  Ardmore  et  aL  t.  State  ex 


rel.  Best,  supra,  this  court  said:  "Hie  or- 
ganization and  maintenance  of  a  free  public 
school  system  for  the  education  of  the  chil- 
dren of  dties  containing  a  population  of 
2,000  or  over  ought  to  be  a  matter  of  as  much 
general  state  concern  as  the  education  of  the 
balance  of  the  children  of  the  state,  and  ordi- 
narily this  function  of  government  Is  not 
delegated  to  such  mnnidpalitles.  'In  modem 
days  it  is  not  only  considered  a  government- 
al function,  but,  also,  and  especially  in  tbe 
United  States,  an  imperative  governmental 
duty  to  provide  for  and  maintain  a  system. 
of  public  education.  This  is  true  not  only  be- 
cause through  education  Is  the  individual 
rendered  better  capable  of  rational  and  good 
government,  but  also  because  education  add» 
to  his  economic  efficiency.  3  Abbott  on  Mu- 
nicipal Corporations,  2379."  And  the  court 
concludes  that,  from  a  casual  examinatloa 
of  the  provisions  of  the  Constitution  pertain-  - 
Ing  to  public  schools,  it  is  apparent  "that 
it  was  not  the  intention  of  the  framers  of 
the  Constitution  to  intrust  this  important 
function  of  government  to  a  minor  political 
subdivision'  of  the  state." 

Judge  Cooley  expresses  himself  on  this 
subject  as  follows:  "Whenever  a  system  of 
public  instruction  is  established  by  law,  to  be 
administered  by  local  boards,  who  levy  taxes, 
build  schoolbouses,  and  employ  teachers  for 
the  purpose,  it  can  hardly  be  qnestlon^  that 
the  state,  in  establistiing  the  system,  reserv- 
ed to  Itself  the  means  of  giving  it  complete 
effect  and  full  effidency  in  every  township 
and  district  of  the  state,  even  though  a  ma- 
jority of  the  people  of  such  township  or  dis- 
trict, defident  in  proper  appreciation  of  Its 
advantages,  should  refuse  to  take  upon  them- 
selves the  expense  necessary  to  give  them  a 
partldpatlon  in  its  benefits.  Possibly  Ju- 
dicial proceedings  might  be  available  in  some 
such  cases,  where  a  state  law  for  the  levy 
of  local  taxes  for  educational  purposes  bad 
been  disobeyed;  but  the  Legislature  would 
be  at  liberty  to  choose  Its  own  method  for 
compelling  the  performance  of  the  local  du- 
ty."   Cooley  on  Taxation,  p.  1299. 

Wilkinson  v.  Lord,  Treas.  of  Richardson 
County,  85  Neb.  136,  122  N.  W.  699,  24  I.. 
R.  A.  (N.  S.)  1104,  also  is  instmcUve  on  this 
phase  of  the  case,  and  is  authority  for  the 
proposition  that  the  section  of  the  Nebraska 
Constitution  containing  the  provision  that 
"all  municipal  corporations  may  be  vested 
with  authority  to  assess  and  collect  taxes,  is 
not  a  limitation  npon  the  power  of  the  Legis- 
lature." The  taxes  enjoined,  no  doubt,  were 
Imposed  for  purposes  in  which  the  state  at 
large  was  as  much  interested  as  any  of  Its 
minor  subdivisions.  It  was  never  intended, 
by  the  constitutional  Umitations  above  re- 
ferred to,  that  the  supreme  Legislature 
should  be  prohibited  from  Imposing  taxes  for 
such  purposes.  It  is  true  that  some  courts 
and  text-writers  have  taken  the  view  that 
the  local  instltutiona  of  self-government,  re- 
gardless of  its  express  constltatlonal  llmita- 
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Uons,  are  so  Integral  a  part  of  American  In- 
sUtuUons  that  tbey  are  to  an  extent  inde- 
pmdent  of  legislative  conttoL  But  eroi 
those  wbo  press  this  view  most  extremely  ac- 
knowledge the  absolute  supremacy  of  the 
legislature  In  many  matters  of  chiefly  local 
Interest  In  which,  nevertheless,  the  state  has 
a  sovereign  Interest,  among  which  may  be 
mentioned,  state  control  over  local  police 
protection ;  state  control  over  local  taxation 
for  streets,  highways,  and  bridges ;  state  con- 
trol over  local  taxation  for  schools;  state 
control  over  local  taxation  for  the  public 
healtb.  This  subject  is  instructively  treated 
by  Mr.  Gray,  in  chapter  7  of  his  work  on 
"Limitations  of  Taxing  Power  and  Public 
Indebtedness,"  where  the  anthorities  will  be 
tonnd  collected  in  the  notes. 

[I]  As  the  petition  in  the  case  at  bar  does 
not  specifically,  show  that  the  taxes  Involv- 
ed herdn  were  Imposed  for  purely  municipal 
pnrposes,  as  herein  defined,  or  that  the  plain- 
tiffs tendered  the  amount  due  for  such  taxes 
as  were  legally  imposed,  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  the  demurrer  to  it  filed  in  the  court 
below  should  have  been  sustained.  In  all 
matters  pertaining  to  taxation,  a  party  who 
seeks  equitable  relief  against  an  assessment 
of  wbicii  he  complains  must,  himself,  offer 
to  do  equity.  He  must  offer  to  pay  the 
amonnt  of  taxes  the  facts  show  would  be  prop- 
erly chargeable  against  him  under  a  proper 
assessment  Kellogg  v.  Ely,  15  Ohio  ^t.  64; 
Wlggln  V.  Mayor,  etc.,  of  New  York,  9  Paige 
(N.  T.)  16;  City  of  Burlington  v.  GUbert,  81 
Iowa,  366,  7  Am.  Rep.  143. 

The  judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  proceed  in  accordance  with  this 
opinion.    All  the  Justices  concur. 


BrLBT  et  aL  t.  OILLILAND. 
(Snpreme  Court  of  Oklahoma.    Dec.  20,  1918.) 

(SyUahiu  by  the  Court.) 
IsDiAws  (i  16*>—Aixotkent— Right  to  Ai,- 

niTATK. 

"Where  a  member  of  the  Creek  Tribe  of 
ladians,  entitled  to  be  enrolled  under  section  21 
of  act  of  Congress  approved  June  28,  1898,  en- 
titled 'An  act  for  the  protection  of  the  people 
of  the  Indian  Territq^  and  for  other  purposes' 
[30  Stat  495.  c.  5171  died  subsequent  to  the 
1st  dtay  of  April  1899,  but  before  having  re- 
ceived the  allotment  of  lands  to  which  he  was 
entitled  as  a  member  of  said  tribe  of  Indians, 
said  lands,  by  reason  of  section  28  of  the  Orig- 
inal Treaty  with  the  Creek  Tribe  of  Indians 
[Act  March  1,  1901,  c  676,  31  Stat.  861],  de- 
scended to  his  heirs,  free  from  restrictiona  up- 
on alienation  imposed  by  section  7  of  said  Orig- 
inal Creek  Trea^  and  by  section  16  of  the  Sup- 
plemental Treaty  with  the  Creek  Tribe  of  In- 
diana [Act  Jane  80,  1902,  c.  1323,  32  Stat 
300],  and  a  warranty  deed,  executed  by  the 
heirs  after  the  allotment  of  said  lands  to  them, 
conveyed  the    fee-simple  title  thereto" — follow- 


ing Demhif  Inv.  Co.  t.  Brnner  Oil  Co.,  85  OkL 
S6MS,  130  Pae.  1167. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  n  17,  29.  84,  37-44 ;  Dec  Dig.  {  15>] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Hughes  County; 
John  Caruthers,  Judge. 

Action  by  John  W.  Ollllland  against  Nich- 
olas V.  Bilby  and  others  to  quiet  title.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

Lewis  C  Lawson,  of  Holdenvllle,  for  plain- 
tiffs in  error.  Warren  &  Miller,  of  Holden- 
vllle, for  defendant  In  error. 

HARBISON,  O.  This  was  an  action  by 
John  W.  GUllland  against  Nidiolas  V.  Bllby, 
John  S.  Bllby,  and  Indian  Land  &  Trust  Com- 
pany to  quiet  title  to  the  S.  W.  ^  of  section 
6,  township  6  north,  range  9  east  The  land  in 
question  had  fallen  to  the  heirs  of  a  de- 
ceased member  of  the  Creek  Tribe  of  In- 
dians whose  name  bad  been  placed  upon  the 
rolls  as  a  full-blood  but  who  had  died  before 
receiving  his  allotmenta 

The  plaintiff  alleged  that  he  was  the  legal 
and  equitable  owner  of  the  land  in  question 
but  did  not  disclose  his  chain  of  title  but 
did  allege  that  defendant  Nicholas  V.  Bllby 
claimed  an  interest  In  said  land  by  virtue 
of  a  warranty  deed  from  the  hdrs  of  the 
deceased,  and  that  defendant  John  S.  Bllby 
claimed  an  interest  by  virtue  of  a  lease  for 
a  period  of  99  years  which  bad  been  executed 
by  Nicholas  V.  Bilby  to  the  Indian  Land  & 
Trust  Company  and  by  the  trustee  of  said 
Land  &  Trust  Company  assigned  to  John  S. 
Bllby,  and  that  such  conveyances  constitut- 
ed a  cloud  on  his  title  which  he  prayed  to 
have  removed.  Defendants  Nicholas  V.  and 
John  S.  Bilby  filed  separate  demurrers  and, 
same  being  overruled,  filed  separate  answers 
to  plaintiff's  petition ;  Nicholas  V.  Bilby  set- 
ting up  his  chain  of  title. 

The  cause  was  tried  In  April,  1911,  and 
judgment  rendered  In  favor  of  plaintiff,  Giui- 
land,  decreeing  title  to  the  land  In  question 
In  said  GUllland  and  ordering  the  deeds 
through  which  Nicholas  V.  Bilby  claimed  to 
be  canceled  and  held  for  naught  and  the  lease 
through  which  John  S.  Bilby  claimed  to  be 
canceled  also.  From  such  judgment  plain- 
tiffs in  error  appeal  to  this  court 

The  material  facts  In  the  case  are:  That 
Little  Peter,  a  full-blood  Creek  Indian,  died 
In  1899;  that  bis  name  had  been  placed  on 
the  rolls  of  such  Tribe  but  that  at  the  time 
of  his  death  he  had  not  received  bis  allot- 
ment; that  after  his  death,  under  the  pro- 
visions of  the  Original  and  Supplemental 
Treaty  with  the  Creek  Indians,  an  allotment 
which  could  have  been  selected  by  deceased, 
had  he  lived,  was  allotted  to  his  heirs,  wbo 
were  Jennie,  Millie,  Sallie,  and  Louis  Peters ; 
that  on  August  16,  1904,  the  heirs  of  Little 
Peter,  who  were  then  adults,  executed  a  deed 
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of  conveyance  of  said  land  to  Nicholas  V. 
Bllby,  which  deed  was  duly  recorded  Au- 
gust 24,  1904,  pursuant  to  which  he  went  Into 
possession  of  the  land,  made  substantial  and 
valuable  improvements  thereon,  and  remain- 
ed In  exclusive  and  undisturbed  possession  of 
same  in  person  and  through  tenants,  receiv- 
ing all  the  rents  and  profits  therefrom  and 
exercising  complete  control  over  same  up  to 
the  time  this  controversy  arose.  The  fur- 
ther facts  appear  that  In  October,  1908,  one 
J.  O.  Chapman  procured  a  deed  of  conveyance 
from  the  same  heirs  to  the  same  land  and  in 
January,  1910,  executed  a  quitdalm  deed  to 
eald  land  to  the  plaintiff,  John  W.  Gllllland. 
It  also  appears  that  the  deed  from  the  heirs 
of  Little  Peter  to  J.  O.  Chapman  was  approv- 
ed by  the  county  judge  of  Hughes  county. 

While  plaintiffs  In  error  present  and  argue 
at  great  length  each  of  12  separate  assign- 
ments of  error  occurring  during  the  trial  of 
the  cause,  the  question  whether  Nicholas  V. 
Bllby  held  a  valid  title  Is,  under  the  record, 
the  only  question  that  it  Is  necessary  to  de- 
cide. If  his  deed  was  valid,  it  Is  unneces- 
sary to  determine  whether  or  not  Chapman's 
deed  would  have  been  valid  had  none  ever 
been  made  by  the  heirs  to  Bllby.  We  will 
therefore  consider  the  validity  of|  Bilby's 
deed.  In  considering  this,  however,  let  it  be 
borne  in  mind  that  the  father  of  these  heirs 
died  before  the  allotment  was  taken,  and  that 
after  his  death  an  allotment  which,  under 
the  treaty,  could  have  been  taken  by  him, 
had  he  lived,  was  taken  by  his  heirs.  The 
question  then  is  whether  such  allotment,  com- 
ing to  his  heirs  in  this  wise,  could  be  alien- 
ated or  conveyed  by  them  in  August,  1904. 
This  Identical  question  with  reference  to  a 
full-blood  Choctaw  Indian  was  before  this 
court  in  the  case  of  Hancock  v.  Mutual  Trust 
Co.,  24  Okl.  391,  103  Pac.  5C6,  in  which  case 
the  syllabus  is  as  follows:  "Lands  allotted 
(homestead  and  surplus)  under  the  provisions 
of  section  22,  c.  1362,  32  Stat  641,  approved 
July  1, 1902,  in  the  name  of  a  deceased  mem- 
ber of  the  Choctaw  Tribe  of  Indians,  are 
alienable  by  his  heirs  after  lawful  selection, 
prior  to  the  lapse  of  one,  three,  or  five  years, 
and  prior  to  the  issuance  of  certificate  or 
patent."  In  the  body  of  the  opinion,  supra, 
this  court,  speaking  through  Mr.  Justice 
Dunn,  after  discussing  the  provisions  of  sec- 
tion 12  of  the  treaty  between  the  United 
States  and  the  Choctaws  and  Chlckasaws, 
said:  "So  that  to  our  minds,  from  the  lan- 
guage, it  Is  clear  that  if  the  member,  with 
his  designated  homestead,  lived  so  long  as 
21  years  from  the  date  of  the  certificate,  dur- 
ing that  period  be  cannot  lawfully  sell  this 
portion  of  his  allotment;  but  to  us  It  ap- 
pears equally  clear  that,  should  he  die  even 
the  next  day  after  receiving  his  certificate 
to  his  homestead  allotment,  his  heirs  then 
(so  far  as  this  act  is  concerned)  might  sell 
the  same  free  from  any  restriction  on  its 
alienation.    •    •    •    Now,  If  the  heirs  of  a 


member  of  the  tribe,  as  to  bis  homestead,  and 
the  heirs  of  a  freedman,  may  sell  the  lands 
allotted  to  their  ancestor.  Immediately  on 
his  death,  what  possible  reason  can  be  as- 
signed, or  where  Is  the  language  In  the  act 
which  would  preclude  an  Immediate  aliena- 
tion by  the  heirs  of  those  'persons'  (wblcb 
word  Includes  members,  citizens,  and  freed- 
men)  provided  for  under  section  22,  who 
never  in  fact  selected  their  allotment  bat 
whose  allotments  were  selected  solely  for 
the  benefit  of  and  In  the  Interest  of  the  belrs? 
To  our  minds  both  are  wholly  wanting.  Nor 
In  our  Judgment  is  this  restriction  In  any  wise 
modified  or  limited  by  the  terms  of  sections 
15  and  16.  To  our  minds  it  is  reasonable  to 
say  and  hold  that  lands  or  other  property 
coming  to  an  individual  either  by  descent  or 
purchase  comes  to  him  with  no  restric- 
tion upon  hl9  rights  to  dli^pose  of  them, 
except  the  specific  restriction  with  which 
their  title  is  by  clear  terms  burdened.  This 
rule,  we  think,  is  applicable  to  the  lands 
which  were  granted  to  these  people  under 
this  treaty.  If  there  is  no  specific  language 
fixing  a  restriction,  and  no  language  from 
which  an  implication  thereof  may  be  plainly 
derived,  then.  In  our  Judgment,  none  ought  to 
be  held  to  exist" 

In  the  case  of  Mullen  v.  United  States,  224 
U.  S.  448,  32  Sup.  Ct.  494,  56  L.  Ed.  835,  the 
same  question  was  before  the  United  States 
Supreme  Court  Involving  the  validity  of  con- 
veyance made  by  Choctaw  heirs  of  an  allot- 
ment selected  after  the  death  of  the  parent 
and  before  patent  had  Issued,  in  which  case 
the  United  States  Supreme  Court  speaking 
through  Mr.  Justice  Hughes  in  reference  to 
an  allotment  of  this  character,  said:  "The 
heirs  of  a  deceased  Indian  allottee  under  the 
supplemental  agreement  of  July  1, 1902,  with 
the  Choctaws  and  Chlckasaws,  have  a  com- 
plete equitable  interest  which,  in  the  absence 
of  restrictions,  they  may  convey  before  pat- 
ent"— the  court  further  holding  that  convey- 
ances by  heirs  of  allotments  of  this  character 
were  valid.  The  court,  however,  in  discos- 
sing  the  questions  involved  in  the  Choctaw 
Case  and  their  right  to  convey  allotments  un- 
der the  conditions  above  referred  to,  com- 
pares the  similar  provisions  pertaining  to 
the  Creeks,  saying :  "It  is  true  that  under  the 
Creek  agreement  in  cases  where  the  ances- 
tor died  before  allotment,  the  lands  were  to 
be  allotted  directly  to  the  heirs,  while  under 
the  Choctaw  and  Chickasaw  agreement  the 
allotment  was  to  be  made  in  the  name  of  the 
deceased  member  and  'descent  to  his  heirs.' 
This,  however,  is  a  mere  formal  distinction 
and  implies  no  difference  in  substance.  In 
both  cases  the  lands  were  to  go  immediately 
to  the  heirs,  and  the  mere  circumstance  that 
under  the  language  of  the  statute,  the  allot- 
ment was  to  be  made  in  the  name  of  the  de- 
ceased ancestor  Instead  of  the  names  of  the 
heirs  furnishes  no  reason  for  Implying  a  re- 
quirement that  there  should  be  a  designation 
of  a  portion  of  the  lands  aa  homestead.    We 
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have,  then,  a  caae  where  all  tbe  allotted 
tends  going  to  the  helm  are  of  the  same  chai^ 
acter,  and  there  la  no  reatrlctlon  upon  the 
light  of  alienation  expressed  In  the  statnte. 
Had  the  lands  been  allotted  In  the  lifetime  of 
the  ancestor,  one-half  of  them,  constitnting 
the  homestead,  wonld  hare  been  free  from 
restriction  upon  his  death.  The  only  difficul- 
ty springs  from  the  language  of  paragraph 
16,  llmlthig  the  right  of  heirs  to  seU  'snrplas' 
lands.  But,  on  examining  the  context,  it  ap- 
pears that  this  provision  la  part  of  the  scheme 
for  allotments  to  living  members,  where  there 
is  a  segregation  of  homestead  and  surplus 
lands  respectlTely.  Whatever  the  policy  of 
such  a  distinction  which  gives  a  greater  free- 
dom for  the  disposition  by  heirs  of  home- 
stead lands  than  of  the  additional  lands, 
tbere  is  no  warrant  for  importing  it  into 
paragraph  22,  where  there  is  no  such  segre- 
gation. It  wonld  be  manifestly  inappropri- 
ate to  imply  the  restriction  In  such  cases,  so 
as  to  make  it  applicable  to  all  the  lands  tak- 
oi  by  the  heirs,  and  there  is  no  occasion  or 
aathorlty  for  creating  a  division  of  the  lands 
80  as  to  Impose  a  restriction  upon  a  part  of 
tbem.  There  being  no  restrictioa  upon  the 
ri^t  of  alienation,  the  heirs  in  the  cases  in- 
volved in  this  appeal  were  mtitled  to  make 
the  conveyance." 

It  is  evident  from  the  opinion,  supra,  that 
the  court  makes  the  comparison  of  the  pro- 
visions of  the  Choctaw  and  Chickasaw  Tribes 
with  the  provisions  of  the  treaty  with  the 
Creek  Tribe  pertaining  to  lands  inherited  in 
this  wise,  for  the  reason  that  the  court  believ- 
ed that  the  construction  placed  on  the  provi- 
sions of  the  Creek  Treaty  by  the  Attorney 
General's  department,  the  Assistant  Attorney 
General's  letter  to  the  Secretary  of  the  In- 
terior being  quoted  in  the  opinion,  and  that 
the  construction  placed  thereon  by  the  Com- 
missioners to  the  Five  Tribes  and  by  the  De- 
partment of  the  Interior,  was  correct,  and, 
seeing  no  substantial  dlfTerence  between  the 
provisions  of  the  Creek  Treaty  and  those  of 
the  Choctaw  and  Chickasaws,  that  therefore 
there  should  be  no  restriction,  and  was  none, 
as  to  the  alienation  of  lands  descending  to 
the  Ghoctaws  and  Chickasaws  in  this  wise. 

And  following  this  conclusion  in  the  case  of 
Heed  v.  Welty,  197  Fed.  419,  the  United 
States  District  Court  for  the  Eastern  Dis- 
trict of  Oklahoma,  in  opinion  rendered  June 
26,  1912,  where  the  question  involved  was 
whether  London  and  Bamsey  Knight,  full- 
blood  Creek  citizens  who  took  as  heirs  of 
tiieir  father  and  mother  who  were  entitled 
to  allotments  but  died  before  taking  same, 
eould  validly  convey  their  interest  in  the  land 
as  they  attempted  to  do  by  warranty  deed 
dated  July  26,  1904.  The  court,  in  an  opin- 
ion rendered  by  Campbell,  District  Judge, 
quotes  at  length  from  the  opinion  of  Mr.  Jus- 
tice Hoghee  in  the  Mullen  Case,  supra,  and 
ooncludes  as  follows :  "By  section  20  of  the 
Supplemental  Agreement  it  appears  that  it 
was  intended  to  modify  and  supplement  the 
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Original  Agreement  and  repeal  any  conflict- 
ing provision  in  that  agreement  or  any  prior 
agreement,  treaty,  or  law.  So  that,  if  the 
land  was  allotted  to  these  heirs  before  the 
taking  effect  of  the  Supplemental  Agreement, 
then  their  rights  are  fixed  by  the  Original 
Agreemoit;  if  afterward,  then,  so  far  as  the 
inquiry  here  Is  concerned,  their  rights  are 
fixed  by  the  Original  Agreement  as  amended 
by  section  16  of  the  Supplemental  Agreement 
above  quoted.  The  bill,  however,  while  not 
giving  the  date  of  the  allotment,  alleges  that 
the  lands  passed  to  the  heirs  under  and  by 
virtue  of  the  Original  Greek  Agreemmt 
Does  the  provision  of  section  7  of  the  Origi- 
nal Agreement,  or  of  section  16  of  the  Sup- 
plemental Agreement,  that  the  lands  allotted 
to  citizens  shall  not  be  alienable  by  the  al- 
lotteeor  his  heirs  for  the  period  of  five  years, 
apply'  to  lands  of  the  character  Involved  in 
this  case,  or  is  that  restriction  to  be  confined 
in  its  application  to  lands  allotted,  direct  to 
living  members  and  not  to  the  lands  allotted 
to  heirs  of  deceased  members?  In  the  Choc- 
taw-Chickasaw Agreement,  after  providing 
for  allotments  to  living  members  and  for  the 
selection  of  homesteads  by  them,  inalienable 
for  life,  not  exceeding  21  years,  section  16 
provided  a  term  of  restrictions  upon  the  sale 
of  lands  other  than  homesteads  allotted  to 
members.  Then  section  22  provided  that  the 
lands  of  any  member  dying  before  receiving 
his  allotment  should  be  allotted  in  his  name 
and  should  descend  to  his  heirs  according 
to  the  Arkansas  law.  Justice  Hughes  de- 
cides that  In  such  case  there  is  no  warrant 
of  law  for  selecting  a  homestead  out  of  such 
an  allotment  Be  further  decides  that  the 
Choctaw-Chickasaw  Agreement  contemplated 
two  classes  of  allotments :  (1)  Allotments  to 
members  of  the  tribes  and  to  freedmen  living 
at  the  time  of  the  allotment;  and  (2)  allot- 
ments made  in  the  case  of  enrolled  members 
entitled  to  allotment  but  dying  before  actual 
allotment  had  been  made,  and  that  the  re- 
striction prescribed  in  section  16  applies  to 
the  former  and  not  to  the  latter.  In  the 
Creek  Agreement  the  Commission  is  dealing 
with  another  one  of  the  Five  Tribes,  but  with 
the  same  object  in  view,  that  of  the  allotment 
of  the  tribal  lands  to  the  individual  members, 
and  the  agreement  is  so  similar  to  the  Choc- 
taw-Chickasaw Agreement  in  terms  and  ar- 
rangement that  the  two  classifications  of  al- 
lotments found  by  Justice  Hughes  In  the  lat- 
ter agreement  may  also  be  said  to  exist  in  the 
former,  and,  as  in  the  Choctaw-Chickasaw 
Agreement,  the  restrictions  upon  alienation 
must  be  held  to  have  only  applied  to  the  first 
class ;  that  Is,  allotments  to  members  of  the 
tribe  living  at  the  time  of  allotment  It  fol- 
lows that  on  July  26, 1904,  I^ondon  and  Ram- 
sey Knight  had  an  alienable  interest  in  the 
land  In  question.    •    •    •" 

To  the  same  effect  is  Rentle  v.  McCoy,  35 
Okl.  77,  128  Paa  244,  which  was  a  Creek  al- 
lotment, the  facts  in  which  case  are  stated 
in  the  syllabus  as  follows:    "Scott  Rentle, 
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a  minor,  and  a  duly  enrolled  Creek  freed- 
man,  died  July  2,  1899,  without  a  snrrlving 
widow  or  children;  his  allotment  not  then 
having  been  selected.  On  August  16,  1902, 
his  distributive  share  of  land,  as  a  member 
of  said  tribe,  was  allotted  to  his  heirs.  On 
April  8,  1905,  Morris  and  Katie  Rentle,  who 
were  the  father  and  mother  of  Scott  Bentle, 
and  his  surviving  heirs,  executed  In  due  form 
a  warranty  deed  covering  said  allotment  to 
D.  On  May  25,  1905,  D.  conveyed  by  war- 
ranty deed  to  E.  M.,  who  then  and  there 
took  possession  of  said  premises  and  remain- 
ed In  possession  until  he  conveyed  to  H.  M., 
to  whom  he  surrendered  possession.  B.  M. 
continued  in  possession  until  1909,  when  an 
ejectment  action  w«is  brought  for  possession. 
Held:  (a)  That  said  land  passed  to  Morria 
and  Katie  Rentle  free  from  restrictions,  (b) 
That  said  land  was  alienable  on  ApMl  8, 
1906,  when  Morris  and  Katie  Rentle  coDveyed 
to  D." 

Also  In  Demlng  Inv.  Co.  r.  Bruner  Oil 
Co..  86  OkL  895,  130  Pac.  1167 ;  the  facts  be- 
ing stated  In  the  syllabus  as  follows:  "Where 
a  member  of  the  Creek  Tribe  of  Indians, 
entitled  to  be  enrolled  under  section  21  of 
act  of  Congress  approved  June  28,  1898,  en- 
titled 'An  act  for  the  protection  of  the  people 
of  the  Indian  Territory  and  for  other  pnr- 
poses'  [30  Stat  495,  c.  517],  died  subsequent 
to  the  1st  day  of  April,  1899,  but  before  hav- 
ing recdved  the  allotment  of  lands  to  which 
he  was  entitled  as  a  member  of  said  tribe  of 
Indians,  said  lands,  by  reason  of  section  28 
of  the  Original  Treaty  with  the  Greek  Tribe 
of  Indians  [Act  March  1, 1901,  c.  676, 31  Stat 
861],  descended  to  his  heirs,  free  from  re- 
strictions upon  alienation  imposed  by  section 
7  of  said  Original  Creek  Treaty  and  by  sec- 
tion 16  of  the  Supplemental  Treaty  with  the 
Greek  Tribe  of  Indians  [Act  June  SO,  1902, 
c.  1323,  32  Stat  500],  and  a  warranty  deed, 
executed  by  the  heirs  after  the  allotment  of 
said  lands  to  them,  conveyed  the  fee-simple 
title  thereto." 

We  deem  it  unnecessary  to  dte  further  au- 
thorities, as  the  question  is  w^  settled  in 
this  court  that  in  the  case  of  a  full-blood 
Creek  Indian  entitled  to  enrollment  but,  who 
died  after  April  1,  1899,  after  he  had  been 
enrolled  but  before  receiving  his  allotment, 
his  heirs  took  such  allotment  free  from  re- 
strictions as  to  alienation' and  on  August  16, 
1904,  conld  convey  valid  title  to  same. 

It  follows,  therefore,  that  If  Little  Peter 
died  in  the  latter  part  of  1899,  after  having 
been  enrolled,  but  before  taking  his  allot- 
ment, that  the  allotment  which  he  conld  have 
taken  had  he  lived  passed  to  his  heirs,  and 
that  the  deed  executed  August  16,  1904,  by 
such  heirs,  conveying  said  allotment  to  Nich- 
olas y.  Bllby,  was  a  valid  deed  and  conveyed 
all  the  title  which  said  heirs  had  in  said 
land,  and  that  therefore  the  deed  executed  by 
said  heirs  on  October  31,  1908,  pretending 
to  convey  said  land  to  J.  O.  Chapman,  was 
void  and  of  no  effect  for  the  reason  that  at 


that  time  said  heirs  had  no  title  In  said  land, 
having  conveyed  all  their  title  to  Nicholas  Y. 
Bllby  on  August  16,  1904.  This  being  true, 
it  foUowB  that  the  lease  through  which  Jolin 
S.  Bllby  claimed  was  valid,  and  that  John  S. 
Bllby  was  entitled  to  posses^n  of  said  prem- 
ises as  against  any  and  all  parties  dalming 
under  or  through  defendant  In  error,  John 
W.  Gllliland. 

Hence  the  judgment  of  the  lower  court 
must  be  reversed,  with  instructions  to  i&ii«t 
judgment  in  accord  with  this  decision. 

PKB.  CURIAM.    Adopted  in  wholA. 


BILBT  V.  GILLILAND. 
(Supreme  Court  of  Oklahoma.    Dee.  20, 1913.) 

(SvUabiu  (y  th«  Oourt.) 
\.  Use  ahd  Occupation  (f  8*)— Rxnts— Kiqht 

TO  RXOOVEB. 

In  an  action  brought  by  the  owner  of  real 
estate,  entitled  to  the  poBseBSioa  tliereot, 
against  the  occupant,  to  recover  for  the  use 
and  occupation  of  the  lands  occupied,  it  ia  not 
necessary  to  allege  in  the  petition  either  tbu 
the  relation  of  landlord  and  tenant  existed  be- 
tween the  parties  or  that  there  was  any  wd- 
tract  between  them,  either  express  or  implied, 
to  pay  rent 

[Ed.  Note.— For  other  cases,  see  Use  and  Oc- 
cupation, Cent  Dig.  (  24;   Dec.  Dig.  I  8.*] 
2.  Use  awd   Occttpation   ((  8*)  —  Biins  - 

RiOHT  TO  ReCOVBB. 

Under  our  statute  (section  4094,  Comp. 
Laws  1909)  the  occupant  of  lands  is,  witboot 
special  contract,  liable  for  the  payment  of 
rents  to  any  person  entiUed  to  the  same. 

[Bd.  Note.— For  other  cases,  see  Use  and 
Occupation,  Cent  Dig.  S  24;  Dec.  Dig.  {  8-*l 

CommlssionerB'  Opinion,  Division  Na  2. 
Brror  from  District  Court,  Hughes  Coastr; 
John  Caruthers,  Judge. 

Action  by  John  W.  GlUlland  against  mcho- 
las  V.  Bllby.  Judgment  for  pUintifl,  and  de- 
fendant brings  error.    Affirmed. 

Lewis  G.  Lawson,  of  Holdenville,  for  plain- 
tut  to  error.  WarrMi  &  Miller,  of  Holden- 
vllle,  for  defendant  to  error. 

BRBWEIR,  C.  The  defendant  in  error  sued 
the  plaintiff  to  error  in  the  district  court; 
the  petition  being  as  follows:  "Petition.  The 
platotiff,  John  W.  GlUlland,  states  that  he  is 
the  owner  of  the  S.  W.  %  of  section  5,  town- 
ship 6  north,  and  range  9  east,  to  Hnghes 
county,  Okl.,  and  that  he  was  the  owner  ot 
said  land  durtog  all  the  year  1910  from  the 
15th  of  January  of  the  said  year,  and  that 
at  all  time  thereafter  durtog  the  said  year 
1910  he  was  entitled  to  the  possession  of 
said  land  and  to  the  rents  from  same;  that 
the  defendant,  Nicholas  V.  Bllby,  was  wrong- 
fully to  possession  of  the  said  premises  from 
the  I6th  day  of  January,  1910,  until  the 
crops  for  said  year  were  gathered,  and  col- 
lected the  rents  on  said  land  for  said  year 
of  1910 ;   that  the  said  Nicholas  V.  Bllby  was 
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sot  In  possession  of  said  premises  with  the 
consent  of  the  plaintiff  bat  held  the  same 
over  Us  protest;  that  the  said  Nicholas  V, 
Bllby  collected  the  said  rents  and  profits 
withont  the  consent  and  over  the  protest  of 
the  said  plaintiff,  and  that  his  said  acts  tn 
holding  possession  of  said  lands  and  collect- 
ing the  rents  therefrom  were  wrongful  and 
deprived  plaintiff  of  the  rents  from  said 
lands,  and  that  plaintiff  was  damaged  there- 
by; that  the  reasonable  rental  value  of  the 
nld  premises  for  the  year  1910  was  the  sum 
of  (800.  Wherefore  the  plaintiff,  John  W.  Oll- 
lUand,  prays  Judgment  against  the  defend- 
ant, Nicholas  V.  BUby,  In  the  sum  of  (800, 
for  the  ooatB  of  this  action,  and  for  all  proper 
reUst" 

tnie  defendant  In  the  trial  conrt  intorposed 
a  demurrer  to  the  petition,  which  was  orer- 
rnled,  and  he  brings  the  case  to  this  court 
on  case-made  to  have  this  ruling  of  the  court 
reviewed. 

[1]  The  demurrer  set  up  that  the  petition 
did  not  state  a  cause  of  action;  that  It  was 
so  indefinite  and  uncertain  that  Its  nature 
cannot  be  determined;  that.  If  It  Is  an  ac- 
tion to  recover  rents.  It  Is  so  Indefinite  and 
nncertaln  that  It  does  not  entitle  the  plain- 
tiff to  recover  as  prayed  for  therein. 

We  are  unable  to  agree  with  the  appel- 
lant While  this  petition  has  not  been  drawn 
with  care,  and  Its  averments  may  be  open 
to  criticism,  yet  we  believe  that  the  purpose 
of  the  suit  can  be  easily  gathered  from  the 
language  used.  That  the  facta  stated,  if 
tnie,  show  that  the  defendant  has  wrongfully 
hdd,  occupied,  and  used  plainttfTs  land,  and 
hag  wrongfully  appropriated  the  rents  and 
profits  thereof  to  his  own  use,  when  in  fact 
plaintiff  was  entitled  to  the  same.  This  pe- 
tition clearly  shows  that  plaintiff  was  the 
owner  of  the  lands  and  was  entitled  to  the 
possession  of  the  same  and  to  the  rents  and 
profits  thereol  That  defendant  was  wrong- 
folly  in  possession  of  the  lands  throughout 
the  crop  season  of  the  year  1910  and  actually 
took  unto  himself  the  rents  and  profits  of 
the  land  for  that  period,  all  of  which  was 
done  over  the  protest  of  plaintiff.  That  the 
reasonable  value  of  the  rents  was  a  certain 
snm,  and  that  plaintiff  had  been  damaged  to 
that  extent 

[2]  We  are  folly  aware  that  at  common 
law,  and  under  the  law  of  many  of  the  states, 
a  suit  of  this  kind  would  not  lie  in  the  ab- 
sence of  a  contractual  relation,  express  or 
Implied,  between  the  parties;  but  under  our 
statute  (section  4094,  Comp.  L.  1909)  the  oc- 
capant  of  lands  Is  made  liable  for  rents  to 
any  person  entitled  thereto  and  without  spe- 
cial contract.  The  case  of  Earl  v.  Tyler,  36 
OkL  179,  128  Pac.  269,  Is  directly  in  point 
I«  that  case  the  syllabus  is  as  follows:  "In 
an  action  brought  by  the  owner  of  real  es- 
tate, entitled  to  ttie  possession  thereof, 
against  the  occupant,  to  recover  for  the  use 
and  occupation  of  the  lands  occupied,  It  Is 


not  necessary  to  allege  in  the  bill  of  particu- 
lars either  that  the  relation  of  landlord  and 
tenant  existed  between  the  parties  or  that 
there  was  an  express  or  implied  agreement 
to  pay  rent"  That  case  discusses  the  point 
quite  fully  and  the  view  is  therein  expressed: 
"We  are  of  the  opinion  that  the  Lef^latnre 
Intended  to  furnish  a  remedy,  not  alone  to  the 
landlords,  within  the  usual  legal  meaning  of 
the  word,  but  to  those  entitled  by  reason  of 
their  title  to  remuneration  for  the  use  and 
occupation  of  lands  occupied  by  another." 
This  holding  Is  supported  by  Story  v.  McCor- 
mlck,  70  Kan.  323,  78  Pac.  819,  and  WInlngs  v. 
Wood,  53  Ind.  187,  In  which  states  the  same 
statute  Is  construed.  Bodman  v.  Davis,  84 
Okl.  766,  127  Pac  411. 

We  think  the  petition  states  a  cause  of 
action  and  that  the  demurrer  was  properly 
overruled. 

The  cause  should  be  afBrmed. 

FEB  CUBIAM.    Adopted  in  whola, 


BILBT  T.  BBAN  et  aL 
(Sopreme  Court  of  Oklahoma.    Dec.  20,  1913.) 

(BitUubut  by  the  Oourt.) 

L   FOBCIBLB  BUTBT  AND    DBTAINEB    (|    29*)— 

Gboundb— F0BC1BI.K  Dispossession. 

In  an  action  of  forcible  entry  and  detainer, 
where  the  undisputed  evidence  shows  that  the 
plaintiff  had  been  In  possession  of  the  prem- 
ise* for  some  five  or  six  years,  and  the  defend- 
ants, during  his  temporary  absence,  and  with- 
out nls  consent,  entered  upon  the  premises  and 
held  possession  by  force  of  arms,  a  verdict  for 
the  defendants  sboold  be  set  aside  and  the 
cause  remanded,  with  direction  to  the  trial 
court  to  enter  judgment  for  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent  Dig.  H  134-140,  147; 
Dec.  Dig.  i  29.*] 

fAdeUUonal  Byttahut  ly  Editorial  Btaff.) 
2.  FoBciBLx  Entbt  and  Dkiairxb  (I  6*)— 

SCOFB  or  PBOCKBDIHO— TlTLX. 

In  an  action  of  forcible  entry  and  detainer, 
the  right  of  possession  only,  and  not  the  title, 
can  be  tried. 

[Ed.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent  Dig.  H  29-82;  Dec. 
Dig.  i  6.*) 

Commissioners'  Oidnion,  Division  No.  2. 
Error  from  County  Court,  Hughes  County; 
John  I*  Coffman,  Special  Judge. 

Action  by  Nicholas  Bllby  against  William 
Bean  and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Beversed  and  re- 
manded. 

h.  C.  Lawson,  of  Holdenvllle,  for  plalntifl 
in  error.  Warren  &  Miller,  of  Holdeuvllle, 
for  defendants  in  error. 

GALBBAITH,  0.  This  was  an  action  in 
forcible  entry  and  detainer  tried  in  the  coun- 
ty court  of  Hughes  coimty,  before  John  I<. 
Coffman,  a  member  of  the  bar  of  that  coun- 
ty, elected  as  special  Judge  after  the  regular 


•Forotker 


<M  mm*  topic  «ad  seeUon  NUMBER  In  Dec.  Dig.  A  Am.  Dls.  Key-No.  Ssries  *  Rep'r  IndezM 


Digitized  by  LjOOQIC 


692 


187  PACIFIC  RBPORTB3E 


(Okl. 


Jndge  bad  been  disqualified  by  tbe  defend- 
ants. The  action  Involved  the  right  of  pos- 
session of  40  acres  of  land,  being  a  part  of 
the  allotment  of  little  Peter,  a  Creek  dtlzen 
of  full  blood;  the  allotment  being  made  to 
tbe  heirs  of  Little  Peter  after  his  death,  he 
baving  died  either  In  1900  or  1001. 

[1]  Plaintiff's  claim  of  tlUe  to  the  land 
was  based  upon  a  warranty  deed  from  the 
heirs  of  Little  Peter,  executed  on  August  5, 
1904.  The  defendants  were  tenants  of  John 
W.  GllUland,  who  claimed  title  under  a  quit- 
claim deed  from  John  O.  Chapman,  dated 
January  17,  1910.  Chapman  held  a  deed 
from  the  heirs  of  Little  Peter  under  date  of 
October  31,  1908,  which  deed  had  been  ap- 
proved by  the  judge  of  the  county  court  of 
Hughes  county  on  the  31st  day  of  October, 
1908.  The  evidence  is  undisputed  that  Bll- 
by  was  in  possession  of  the  laud  In  February, 
1911,  and  that  he  had  possession  of  the  land 
for  some  five  or  six  years  prior  to  that  date; 
that  Bllby  had  grown  a  crop  of  com  on  the 
land  for  the  year  1910,  all  of  which  was  not 
gathered  until  the  latter  part  of  January  or 
the  early  part  of  February,  1911,  and  imme- 
diately after  the  corn  was  gathered  Bllby 
turned  cattle  and  hogs  upon  tbe  land;  that 
on  tbe  8th  day  of  February,  1911,  the  defend- 
ants, without  the  consent  of  the  plaintiff, 
entered  upon  tbe  land  and  commenced  plow- 
ing; that  when  the  plaintiff's  tenants  found 
the  plows  on  the  land  they  removed  them  out 
on  the  highway  and  nailed  up  and  locked  the 
gates  In  the  fence  inclosing  the  land.  To 
show  the  manner  in  which  the  defendants  ob- 
tained and  held  possession  of  the  premises  in 
controversy,  a  few  excerpts  from  the  testi- 
mony of  the  witnesses  will  be  given. 

^d  Turner,  a  witness  for  the  plaintiff,  tes- 
tified in  part  as  follows:  "Q.  Would  you 
please  state  to  the  jury  If  you  know  bow 
they  got  In  possession  of  these  lands?  A, 
Well,  Mr.  Bllby  was  plowing  there  on  the 
9tb  and  Mr.  Bean  and  Mr.  Brown  come  over 
and  I  was  sent  down  there  to  teU  them  to 
stay  off,  and  they  came  over  in  the  morning 
.  and  asked  Mr.  Bryant  and  Mr.  Ayers  who 
they  rented  from,  and  they  told  them  they 
rented  from  Mr.  Bllby,  and  then  I  come  up, 
and  they  asked  me  what  Mr.  Bllby  had  said 
about  it  and  what  I  was  doing  there,  and  I 
told  them  that  he  had  sent  me  down  there 
to  tell  them  to  stay  off.  Q.  Just  state  what 
they  did  there  to  get  in?  A.  They  said  they 
would  go  to  town  that  afternoon  and  see 
what  could  be  done  about  It  The  next  morn- 
ing about  5  o'clock  I  got  up  and  went  down 
to  the  field  and  about  6  they  come  over  to 
the  field  and  come  In.  Q.  Who?  A.  Bill 
Bean  and  Bill  Brown  and  Ira  Bean.  Q. 
The  defendants  In  this  case?  A.  Tes,  sip.  I 
rode  down  there  and  got  there  just  before 
they  came  up  to  where  I  was  and  says: 
'Ed,  we  hare  cut  the  fence.  You  had  better 
:gnard  the  cattle  to  keep  them  from  getting 
out  through  tbe  gate  to  the  road.'    Then  he 


went  on  back  to  where  their  plows  were  and 
went  to  plowing,  and  they  took  and  set  Mr. 
Baby's  plows  outside  the  fence.  Q.  What 
time  was  that?  A.  About  6  o'clock.  Q.  Ton 
say  they  had  been  there  the  day  before?  A. 
Tes,  sir.  Q.  Who  was  in  possession  the  day 
before?  A.  Mr.  Bllby  had  two  men  working 
there.  Q.  Who  was  working  there  the  day 
before?  A.  Bryant  and  Ayers.  Q.  What 
Bryant  and  Ayers?  A.  Coleman  Bryant  and 
George  Ayers.  Q.  Were  there  any  cattle  in 
there  on  the  10th  day  of  February,  1911? 
A.  Yes,  sir.  Q.  Whose?  A.  Mr.  Bllby'a  Q. 
About  bow  many?  A.  About  60  or  56  head. 
Q.  What  was  done  with  the  cattle?  A.  They 
drove  them  back  into  the  other  field.  Q. 
What  time  on  the  morning  of  the  10th  did 
you  get  down  to  these  premises?  A.  5 
o'clock.  Q.  Did  you  see  anybody  there  at 
the  time  you  got  there?  A.  No,  sir.  Q. 
About  how  long  from  that  time  was  it  until 
Bean  and  Brown  appeared?  A.  About  6  I 
think.  Q.  What  was  their  attitude  towards 
you?  What  did  they  do  and  say?  A.  I  had 
gone  down  and  built  up  a  fire  as  it  was 
pretty  cold  and  I  heard  some  one  moving 
around  back  of  the  field.  I  didn't  know  who 
it  was,  so  I  rode  over  back  of  the  field,  and 
as  I  rode  back  I  heard  something  sounded 
like  knocking  down  the  gate.  I  rode  on 
down  to  the  gate  and  Bill  Brown  hollered 
and  said,  'We've  tore  down  the  gate  and 
we're  going  down  there  and  nail  the  other 
one  up.'  Q.  What  gate?  A.  The  gate  on 
the  west  side  of  the  field.  Q.  Was  It  a  small 
gate  or  a  large  one?  A.  It  was  a  gate  for 
wagon  and  team.  Q.  Back  of  tbe  premises? 
A.  Yes,  sir.  Q.  Was  that  the  gate  that  was 
wired  up  tbe  day  before?  A.  I  don't  know 
just  when  it  bad  been  wired  up.  Q.  When 
you  saw  it  the  day  before  was  it  wired  up 
though?  A.  Yes,  sir.  Q.  That  morning  did 
you  see  any  guns?  A.  Yes,  Sir;  they  had 
two.  Q.  Who  had  two?  A.  BUI  Bean  and 
BUI  Brown.  Q.  What  kind?  A.  Double-bar- 
reled shotguna  Q.  What  did  they  do  with 
the  shotguns?  A.  They  didn't  do  anything 
with  them.  Just  carried  them  along  in  their 
hands  and  on  their  shoulders.  Q.  What  did 
they  do  with  the  plows  that  Mr.  BUby  bad 
there  the  day  before,  plowing?  A.  Took 
them  and  set  them  outside  in  the  load.  Q. 
Was  It  dayUght  at  that  time?  A.  Not  hard- 
ly. Q.  What  did  you  go  up  there  for,  Mr. 
Turner?  A.  I  was  sent  over  there  t«  gnaxd 
the  field.  Q.  Did  you  guard  it?  A.  Mo,  I 
didn't  get  them  out  Q.  Why?  A.  I  didn't 
want  to  have  any  racket  or  fight  Q.  Did 
yon  teU  them  to  stay  out?  A.  Yes,  (dr.  Q. 
Was  that  tbe  gate  that  Mr.  Baby's  men  had 
been  going  in  and  out  of  the  field?  A.  Yea, 
sir.  Q.  What  did  they  say  they  were  going 
to  nail  It  up  for?  A.  They  didn't  say.  Q. 
Did  they  naU  It  up?  A.  Yes,  sir.  Q.  How 
did  you  know  that  they  had  torn  down  the 
gate?  A.  They  told  me.  Q.  Which  one?  A. 
BiU  Brown.   Q.  How  far  were  they  from  yoo 
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tt  the  time  tta^  came  down  to  tbe  gate  tbat 
;ou  spoke  of  and  told  yon  that?    A.  AtMUt 
50  or  75  feet.    Q.  Tbey  got  In  before  yon  got  np 
there?   A.  Tes,  sir.    Q.  What  was  done  with 
their  gnna?    A.  One  was  carrying  hla  gun 
In  his  hand   and   one   carried   hla  on   hla 
shoulder.    •    •    *    Q.  What  was  the  condi- 
tion of  the  fence  before  that?    A.  It  was  up 
In  good  shape.    Q.  How  do  yon  know?    A. 
I  had  t>een  along  It  the  day  l>efore  on  the 
9th  of  Febmary,  1911.    Q.  What  condition 
did  yon  leave  tbe  gate  in  on  that  night  when 
;oD  left  there?    A.  Wired  up  and  steepled. 
Q.  Who  did  that?    A.  I  think  Mr.  Gamble 
did.  Q.  Who  had  been  in  possession  of  those 
lands  before  that  time?    A.  Mr.  Bllby  raised 
a  corn  crop  on  it    Q.  What  year?    A.  1910." 
George  Ayers,  a  witness'  for  the  plalntlfl , 
testified :    "Q.  Now  just  state  to  the  court 
and  Jury  what  took  place  there  on  the  10th 
of  February.    A.  We  went  down  there  on  the 
10th.    I  was  driving  the  wagon  and  Mr.  Bry- 
ant was  leading  some  mnles.    We  saw  when 
we  got  there  that  Beafl  and  Brown  were 
orer  In  the  field  and  two  boys  were  in  there 
with  them.    We  went  np  to  the  gate  and  it 
was  locked  and  steepled  up.    We  told  them 
that  we  came  there  to  plow  some,  and  they 
■aid  that  they  come  there  for  the  same  pur- 
pose;  said  Mr.  Tomer  was  there  to  keep 
them  out  but  it  didn't  do  any  good.    Q.  Did 
yon  see  any  guns?     A.  Yes,  sir.     Q.  Wliat 
Mnd?    A.  Shotguns." 

Coleman  Bryant,  a  witness  for  the  plaintiff, 
testified:  "Q.  Didn't  they  teU  you  why  they 
didn't  want  yoa  to  come  in?  A.  Yes,  they 
said  they  had  rented  that  place  and  they 
were  going  to  cultivate  it  I  think  those 
were  their  exact  words.  Q.  Did  you  see  any 
guns?  A.  Yes,  sir;  I  saw  two.  Q.  What 
kind?  A.  Double-barreled  shotguns.  Q.  You 
say  that  was  on  the  10th?  A.  On  the  morn- 
ing of  the  10th.  Q.  Then  yon  and  Mr.  Ayera 
went  away?  A.  Yes,  sir;  we  went  back 
home.  Q.  Didn't  you  make  any  attempt  to 
go  Inside?  A.  No,  sir.  Q.  Why  didn't  you? 
A.  Because  we  didn't  want  to  break  no 
locks  to  get  In.    It  was  locked  up." 

The  defendant  William  Bean  testified  in 
part  as  follows:  "Q.  Who  did  yon  find  there 
on  the  place?  A.  Ed  Turner.  Q.  Tell  what 
took  place.  A.  We  went  down  there  and 
the  gate  waa  fastened  np  and  we  taken  it 
down.  Then  we  went  80  or  75  yards  and  met 
Ed  Turner  and  he  told  us  that  Mr.  Bilby 
had  glvm  orders  for  ns  to  stay  o£F  of  that 
place.  We  told  him  that  we  guessed  we'd 
give  him  the  same  orders;  tliat  we  were  go- 
ing to  work  that  place  this  year.  Then  we 
went  on  back  and  struck  their  plows  and  set 
them  oat  and  went  on  down  to  the  other 
gate  and  it  was  locked  and  we  stayed  there 
at  that  gate  and  along  ctnne  these  boys  to 
plow  again.  They  come  np  and  we  talked  a 
little  bit  We  told  them  to  stay  out  That's 
about  all.  Q.  Did  they  stay  out?  A.  Yes, 
sir.    Q.  Yoa  aay  yon  tore  the  gate  down? 


A.  Yes,  sir.  Q.  Whldi  one?  A.  Tbe  north 
gate.  Q.  That  went  into  these  lands  in  con- 
troversy, this  40?  A.  Yes,  sir.  Q.  What  day 
was  that  yon  tore  it  down?  A.  I  don't  re- 
member. Q.  Waa  it  the  day  that  Bd  Turner 
come  up  and  told  you  to  get  off?  A.  Yes,  sir. 
Q.  What  did  you  tear  it  down  for?  A.  To  get 
in  there  to  plow.  Q.  Didn't  you  know  that 
Mr.  Bilby  was  claiming  possession  of  that 
land?  A.  I  heard  he  was  rowing  about  it. 
Q.  Yon  were  told  whose  land  it  was  before 
that,  weren't  you,  that  it  was  Mr.  Bllby's? 
A.  No,  sir;  I  think  not  Q.  Didn't  Mr.  Gam- 
ble go  around  about  a  we^  before  that  and 
fix  np  the  gate  and  fence?  A.  I  don't  know 
what  Gamble  done.  Q.  When  was  the  first 
time  you  went  there  to  plow?  A.  Some  time 
about  the  lat  of  February.  Q.  Wasn't  the 
gate  nailed  np  then?  A.  No,  sir.  Q.  The 
next  time  you  went  there,  was  it?  A.  Yea, 
sir.  Q.  Was  the  other  gate  also  locked?  A. 
Yes,  air.  Q.  Who  locked  it?  A.  I  don't  know. 
Q.  You  never  said  anything  to  Mr.  Bllby 
about  going  in  there,  did  yon?    A.  No,  sir." 

The  defendant  William  Brown  testified  in 
part  as  follows :  "A.  We  talked  with  them  a 
few  minutes  and  then  we  come  up  here  and 
told  Mr.  GiUlUnd  that  BUby's  men  were 
down  there  at  work  and  he  told  us  that  he 
had  rented  the  place  to  us  and  for  us  to  go 
ahead  and  farm  it  Q.  You  came  up  and 
counseled  him  about  it?  A.  Yes,  sir;  we 
come  up  to  see  him  about  it  Mr.  Lawson: 
We  object  Q.  What  time  did  you  go  back 
to  the  40?  A.  About  6  or  7  o'clock  in  the 
morning.  Q.  What  took  place  there  then? 
A.  Mr.  Turner  was  there;  said  Mr.  Bilby 
told  him  to  tell  us  not  to  farm  there.  We 
found  our  plows  on  the  outside  of  the  teace, 
and  we  forced  the  gate  and  carried  them 
back  in  and  put  their  plows  out  Q.  And 
you  have  been  there  ever  since?  A.  Yes,  sir. 
Q.  You  and  Bean  collected  there  that  morn- 
ing and  went  and  tore  that  gate  down?  A. 
Yes,  it  was  always  open  when  we  went  there 
before.  Q.  Wasn't  It  fastened  up  before  that? 
A.  It  was  after  they  throwed  our  plows  out 
Q.  You  tore  it  loose?  A.  Yes,  sir.  Q.  What 
did  you  tear  loose?  How  was  the  gate 
fastened?  A.  It  was  fastened  up  with 
steeples  and  wire  run  down  around  it  Q. 
How  did  you  get  It  open?  A.  Broke  It  open ; 
kicked  it  open ;  any  way  to  get  it  open.  Q. 
That  was  on  the  10th  of  February,  1911?  A, 
Yes,  sir.  Q.  That  was  the  morning  that  Bd 
Turner  wsa  there,  the  morning  that  you 
found  Mr.  Bllby's  cattle  and  hogs  in  there 
and  drove  them  out  of  the  field?  A.  Yes,  sir. 
Q.  And  told  Ed  about  it?  A.  Yes,  sir.  Q. 
Then  you  took  Mr.  Bllby's  plows  and  threw 
them  out  of  the  field?  A.  Yes,  sir.  Q.  Off 
of  this  40?  A.  Yes,  sir.  Q.  Yon  say  you 
let  the  matter  alone  until  Mr.  Bllby  had  gath- 
ered his  crop.  When  did  he  get  it  ofT?  A. 
He  got  the  com  off  about  the  1st  of  Febru- 
ary. Q.  A  little  while  before  you  went  in? 
A.  Yes,  sir.  Q.  Was  that  tbe  first  time  yon 
went  in  there?    A.  We  plowed  in  there  be- 


Digitized  byLjOOQlC 


694 


137  PACIFIC  REPORTEB 


(OU. 


fore  that  Q.  Tou  plowed  In  there  about  the 
9th?  A.  I  think  it  was  about  the  8th.  Q. 
That  was  the  first  time  you  went  over  In 
there  plowing  around?  A.  That  was  the 
first  time,  yes.  Q.  Did  you  have  permission 
from  Mr.  Bilby  to  go  In  there?    A.  No,  sir." 

It  appears  clearly  from  this  testimony  that 
the  defendants,  without  the  consent  of  the 
plaintlfl,  who  waa  In  the  peaceable  and  quiet 
possession  of  the  premises,  entered  thereon 
and  held  the  possession  literally  t1  et  armls. 
While  It  is  true  they  did  not  malce  any  threats 
or  demonstrations  with  the  double-barrel 
shotguns  that  they  had  with  them  on  the 
morning  of  the  10th  of  February,  1911,  when 
the  plaintiflTs  tenants  came  to  the  premises 
to  renew  their  work,  but  that  was  not  neces- 
sary. They  had  the  arms  there,  and  the 
presence  of  the  arslnal  had  the  desired  effect 
In  keeping  the  plaintiff's  agent  from  enter- 
ing upon  the  premises.  This  court  cannot  ap- 
prove the  "strong  arm  method"  employed  by 
the  defendants  in  error  to  gain  and  hold  pos- 
session of  the  premises  in  controversy.  Th^ 
were  tenants  of  GillUand.  It  was  the  duty 
of  their  landlord  to  place  them  in  peaceable 
possession.  They  were  not  called  upon  to  in- 
ject themselves  into  the  controversy  between 
Bllby  and  Cilllland.  They  had  no  legal 
right  to  dispossess  Bilby,  and  there  was  no 
Justification  for  their  holding  possession  by 
force.  They  were  wrongdoers  from  the  be- 
gl^ng.  Possession  thus  gained  and  held 
cannot  be  sustained  by  this  court 

The  plaintiff,  at  the  close  of  the  evidence, 
requested  the  court  to  give  a  peremptory  in- 
struction to  the  Jury  to  return  a  verdict  for 
the  plaintiff,  and  this  is  one  of  the  assign- 
ments urged  on  the  appeal.  This  Instruction 
should  have  been  given,  and  a  refusal  to  give 
It  was  reversible  error,  since  there  was  no 
evidence  to  sustain  a  verdict  for  the  defend- 
ants. 

[2]  The  only  theory  upon  which  the  verdict 
for  the  defendants  can  be  explained  Is  that 
the  Jury  considered  and  tried  the  question 
of  title  to  the  land  as  between  Bllby  and 
GillUand  and  found  for  the  latter.  In  this 
action  of  forcible  entry  and  detainer  the 
right  to  the  possession  only  and  not  the  ti- 
tle can  be  tried.  Sections  5503,  6504,  Rev.  li. 
1910;  Olds  V.  Conger,  1  Okl.  232,  32  Pac. 
337;  McDonald  v.  StUes,  7  Okl.  327,  64  Pac. 
487;  Dysart  v.  Bnslow,  7  Okl.  386,  64  Pac. 
550;  Brown  ▼.  Hartshorn,  12  Okl.  121,  60 
Pac.  1049;  Anderson  v.  Ferguson,  12  OkL 
307,  71  Pac.  225;  Jones  v.  Seawell,  13  Okl. 
711,  76  Pac.  154;  Zahn  v.  Obert  24  OkL  159, 
103  Pac.  702;  VanseUous  v.  Huene,  26  Okl. 
243,  108  Pac.  1102 ;  Turner  v.  Moore,  34  Okl. 
1,  127  Pac.  487;  Maples  v.  Smythe,  35  Okl. 
469,  130  Pac.  146. 

On  account  of  the  »ror  above  set  out  the 
Judgment  appealed  from  should  be  reversed, 
and  the  cause  remanded,  with  directions  to 
the  county  court  of  Hughes  county  to  vacate 
the  Judgment  and  to  enter  a  Judgment  for 


the  plaintiff  in  error  and  against  the  defend- 
ants in  error  for  the  possession  of  the  piem- 
ises,  and  costs. 

PER  CURIAM.    Adopted  in  whole. 


SHEMCON  V.  WAUaAOB. 
(Sapreme  Court  of  Oklahoma.    Dec.  23, 1913.) 

(SyOaliu  III  the  Court.) 

Spxchto  Pebfobuai^ck  (|  66*)— Vendor  ush 
PuBCHASSB  (M  85,  302,  808*)— Risoissiok 
or  CoRTaACT—KEicEDiEs  or  Vkndob. 

W.  sold  S.  some  dbr  lota;  they  entered  in- 
to a  written  contract  in  which  S.  agreed  to 
pay  for  the  lots  on  the  installment  plan,  he  giv- 
ing his  promissory  notes,  due  monthly,  for  the 
deferred  payments,  he  also  went  into  poBses- 
sion.  W.  agreed  to  convey  when  all  paymenti 
should  be  completed.  The  contract  contained 
many  other  provisiona,  among  which  was  one 
to  the  effect  that,  in  case  of  defanlt  on  the 
part  of  S.  in  the  payments,  W.  might  keep  all 
money  paid,  not  as  a  penalty  for  the  breach 
of  the  contract  bnt  as  liquidated  damages  for 
the  na«  of  the  prentises.  S.  decided  to  repn- 
diate  the  contract  and  refused  to  make  pay- 
ment of  inatallments.  W.  sued  on  the  past  doe 
notes  in  Justice  court    S»14: 

(a)  That  such  an  action  wonld  lie  in  W.t 
favor. 

(b)  That  such  contract  could  not  be  rescind- 
ed except  by.  consent  of  both  parties. 

(c)  That  W.,  in  addition  might  have  epedflc 
performance  as  against  8.,  bnt  that  he  was  aot 
compelled  to  resort  to  that  remedy  before  en- 
forcing payment,  in  a  court  of  law,  of  the  on- 
paid  installment  notes. 

(d)  That  W.  is  not  confined  to  one  action  for 
damages  for  breach  of  contract,  but  that  that 
part  of  the  contract  providing  for  the  install- 
ment notes  was  an  independent  and  not  a  de- 
pendent or  concurrent  covenant,  and,  as  snch, 
could  be  enforced  in  an  independent  action. 

[Eld.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  |  197;  Dec.  Dig.  {66;* 
Vendor  and  Purchaser,  Cent.  Dig.  §1  lfl-143, 
848-861;    Dec.  Dig.  §§  85,  302,  §03.*] 

CommissioBers'  Opinion,  Division  No.  L 
Error  from  County  Court  Oklahoma  Conn- 
tj ;   John  W.  Hayson,  Judge. 

Action  by  J.  U  Wallace  against  D.  H. 
Shelton  on  a  promissory  note.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

R.  B.  Olsh  and  Dumars  &  Vanght  all  of 
Oklahoma  City,  for  plaintiff  in  error.  J.  V. 
Cabell,  of  Oklahoma  City,  for  defendant  In 
error. 

ROBERTSON,  C.  On  June  80,  1910,  D.  M. 
Shelton  and  J.  U  Wallace  made  and  entered 
into  the  following  contract:  "Contract  with 
J.  li.  Wallace  for  lots  in  McGann's  South 
Highland  Addition  to  Oklahoma  City,  Okla- 
homa. I  hereby  contract  for  the  purchase  of 
Lots  35,  36,  37,  38,  46,  47,  48  in  Block  No. 
16  in  McCann's  South  Highland  Addition  to 
Oklahoma  City,  Oklahoma,  on  the  following 
terms  and  conditions:  The  price  of  each  lot 
shall  be  $162.50  which  I  agree  to  pay  as 
follows:   $40.00  cash  in  hand  paid  to  agent 
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recdpt  of  which  la  hereby  adcnowledged,  and  ] 
$5.00  per  lot  each  month  until  the  fall ' 
amonnt  of  the  pnrchaae  price  la  paid  In  fall 
at  the  office  of  The  State  Bank  at  Capitol 
Bill,  Oklahoma.  The  btiyer  hereby  on  hla  or 
her  part  agrees  that  If  default  la  made  on 
any  payment  herein  provided  for  that  then 
all  paymenta  heretofore  made  shall  be  fore- 
felted  to  J.  U  Wallace  at  hla  option  without 
notice,  not  as  a  penalty,  bat  aa  compensation 
for  the  nae  of  said  property  up  to  such 
time,  and  aa  liquidated  damages  for  the 
breach  of  this  agreement  and  thereupon  this 
agraement  shall  be  of  no  further  force  and 
effect  and  becomes  null  and  void,  and  It  Is 
agreed  that  the  poaaession  of  aald  property 
abail  forthwith  be  surrendered  to  J.  Li  Wal- 
lace. Provided  that  If  any  purchaser  shall 
becnne  disabled  by  accident  or  sickness  there 
aball  bs  no  forfeitnte  during  times  he  is  so 
disabled,  and  In  case  of  death  a  receipt  in 
(nil  and  deed  wUl  be  executed  to  the  heirs  of 
the  applicant  without  farther  payment.  In 
consideration  of  the  fttltbfal  pertormanos 
of  the  agreement,  herein  set  forth  by  the  bny* 
er  herein,  J.  L^  Wallace  agrees  and  binds 
himself  to  execute  and  deliver  to  the  buyer 
herein,  a  warranty  deed  conveying  good  title 
to  the  above-described  lots  at  any  tLnw 
upon  receipt  of  payment  in  fall  for  said  lots. 
"Witness  ou^  hands  this  80th  day  «f  June, 

i9ia 

"[Signed]    D.  M.  Shelton,  Buyer. 
"J.  h.  Wallace, 

"By  G  V.  Bggleston." 
Notes  were  given  for  the  deferred  pay- 
ments. After  making  several  paymenta  In 
accordance  with  the  terma  of  hla  contract, 
Shelton  decided  to  rescind  the  same,  which 
he  attempted  to  do  by  defaulting  In  the  pay- 
ments. After  four  of  the  notes  had  become 
dne,  Wallace  brought  suit  thereon  In  the 
justice  of  the  peace  court,  where  Judgment 
in  his  favor  had  been  rendered  prior  to  the 
time  of  bringing  of  this  suit,  which  was  upon 
the  fifth  unpaid  and  past  dne  note,  and 
which  also  was  brought  in  the  Justice  of  the 
peace  court,  where  judgment  was  also  enter- 
ed for  Wallace  and  against  Shelton.  On 
appeal  to  the  county  court,  it  was  stipulated 
by  the  parties  that  the  Judgment  entered  on 
the  four  former  notes  should  abide  the  final 
Judgment  in  this  case.  After  hearing  in  the 
county  court,  a  motion  for  Judgment  was 
filed  by  Wallace,  after  Shelton  had  rested  (the 
burden  of  the  case  having  been  properly  as- 
sumed by  him),  wliich  motion  was  sustained 
by  the  court,  and  from  which  order  and  Judg- 
ment Shelton  brings  error  and  urges  a  re- 
versal on  the  grounds:  "First.  Where  an  ex- 
ecutory contract  is  not  divisible,  and  one  par- 
ty makes  default  in  the  payment  of  install- 
ments when  due,  and  announces  his  intention 
to  make  no  farther  paymenta  and  to  repu- 
diate the  contract,  the  other  party  cannot 
keep  the  contract  in  force  and  maintain  a 
separate  action  for  a  failnie  to  pay  each  in- 


atallment  when  due,  but  must  recover  all  hla 
damages  in  one  suit  Second.  The  rq>adla- 
tion  of  an  executory  contract,  aooompanied 
with  a  fkilure  to  pay  Installments  when  due, 
atTords  a  defense  to  a  recovery  upon  notes 
representing  eadi  Installment  on  the  theory 
of  a  failure  of  consideration,  except  in  cases 
where  the  plaintiff  brings  an  action  for  ape- 
dflc  performanoe,  in  which  event,  only  ond 
action  will  lie  ftor  the  enf oroonent  of  the  en- 
tire contract  Third.  The  judgment  in  the 
case  at  bar  cannot  be  snstained,  because  the 
defoidant  in  error  is  entitled  to  a  qpedflc 
performance  of  the  contract"  Tbese  various 
pnvHMttlons  may  properly  be  conaldered  to- 
gether. 

By  the  contract  supra,  the  equitable  title 
to  the  lots  described  was  vested  in  Shelton, 
Wallace  retaining  only  the  mere  naked  legal 
title  for  the  use  of  Shelton,  and  possession 
was  given  according  to  the  terms  of  the 
agreement  while  payment  of  Installments 
and  final  conveyance  was  provided  for  by  its 
terms  at  a  fatare  period.  Thus  the  rights  of 
tb*  parties,  fully  understood  and  recognissd 
by  both,  became  fixed  at  the  signing  of  the 
contract  Now,  can  Shelton,  at  his  pleasure, 
repudiate  his  contract  and  refuse  payment  of 
his  notes  without  a  showing  of  fraud '  or 
failure  of  consideration?  He  daims  that  his 
repudiation  of  the  contract  and  fttilure  to 
IMiy  the  installment  notes  past  due  affords 
him  an  ample  and  oomi>lete  defSnto  to  the 
notes  which  form  the  basis  of  this  action  on 
the  grounds  of  no  oonaideration,  and  further 
claims  that  the  only  time  when  he  would  be 
denied  such  defense  would  be  when  Wal- 
lace brings  an  action  for  spedflc  perform- 
ance, in  which  event  one  action  only  would 
lie  for  the  enforoemoit  of  the  entire  con- 
tract We  do  not  agree  with  this  contention, 
and  cannot  understand  how  there  can  be  a 
repudiation  and  rescission  of  the  contract  set 
up  and  rdled  upon  except  both  parties 
agree  thereto.  This  they  have  not  done. 
Where  the  contract  vests  in  the  vendor  a 
right  of  forfeiture,  such  as  this  one  does,  if 
the  price  is  not  paid  as  agreed,  such  a  provi- 
sion is  personal  to  him,  and  he  may  maintain 
an  action  for  the  price,  although  the  pur- 
chaser has  defaulted.    38  Cyc.  1902. 

As  was  aald  in  Xortb  Stockton  Town  Lot 
Co.  V.  Fischer,  138  Cal.  100,  70  Pac.  10S2,  71 
Pac  438:  "An  action  to  recover  install- 
ments on  a  written  contract  for  the  sale  of 
land,  after  the  vendor  had  waived  his  right 
to  terminate  the  contract  and  declare  pay- 
ments made  forfeited  for  the  purchaser's  fail- 
ure to  make  payments  as  prescribed.  Is  an 
action  of  debt  for  money  due  on  a  written 
contract  and  not  a  suit  in  equity  in  which 
plaintiff  is  required  to  prove  damages." 

In  Samuel  v.  Allen,  98  Cal.  407,  33  Pac. 
273,  in  speaking  of  an  action  similar  to  the 
one  at  bar,  the  court  says:  "There  la,  there- 
fore, no  statutory  prohibition  upon  the  right 
to  a  personal  action  to  enforce  the  debt  when 
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It  becomes  dne.  The  actidn  Is  for  money  due 
as  much  as  though  salt  were  upon  a  promis- 
sory note." 

In  NUes  T.  Phlnney,  90  Me.  122,  37  AtL 
880,  which  was  a  suit  on  three  promissory 
notes  which  were  given  as  a  part  considera- 
tion of  certain  real  estate,  under  circum- 
stances somewhat  similar  to  those  in  tills 
case,  it  appears  that,  after  the  agreement  had 
been  executed  and  the  purchaser  had  taken 
I)osses8lon,  which  he  retained  for  some  time 
and  then  voluntarily  abandoned  the  premises 
and  refused  to  pay  the  balance  of  the  pur- 
cliase  price  represented  by  the  notes  sued  on, 
it  was  held  that  neither  the  defendant's  neg- 
lect or  refusal  to  pay  his  notes  at  maturity 
nor  his  voluntary  abandonment  of  the  prem- 
ises could  have  the  effect  to  determine  or 
rescind  the  contract  with  the  plaintiff,  and 
tliat  the  vendor  had  the  right  to  request  a 
strict  compliance  with  the  conditions  of  the 
agreement,  and  to  enforce  a  forfeiture  for 
breach  thereof,  also  that  he  had  a  right  to 
waive  a  forfeiture  of  the  bond  and  to  enforce 
payment  of  the  notes  by  suit.  He  chose  the 
latter  course,  and  the  court  held  that  he  had 
a  right  to  sue  on  the  notes  and  to  enforce 
payment  thereon,  notwithstanding  the  other 
remedies  that  were  open  to  him.  The  court 
dted,  in  support  of  its  holding,  Manning  v. 
Brown,  10  Me.  49;  Shaw  v.  Wise,  10  Me. 
113 ;  Little  v.  Thurston,  68  Me.  86 ;  Cook  v. 
Walker,  70  Me.  236 ;  NewhaU  v.  Ins.  Co.,  62 
Me.  180. 

In  Cartwright  et  al.  y.  Gardner,  5  Cush. 
(Mass.)  274,  it  was  saidr  "Where,  on  a  sale 
of  land,  the  purchaser  paid  a  part  of  the  pur- 
chase money,  and  gave  his  notes  for  the  res- 
idue, payable  respectively,  In  one,  two,  three, 
and  four  years,  and  the  vendor  agreed,  up- 
on payment  of  the  notes  as  they  should  be- 
come due,  to  convey  the  land  to  the  purchas- 
er; and  it  was  further  agreed  that,  if  the 
purchaser  should  refuse  or  neglect,  upon  re- 
quest, to  pay  either  of  the  notes  as  they 
should  resi>ectlvely  become  due  and  payable, 
the  vendor's  obligation  to  give  a  deed  should 
become  void  and  of  no  effect,  and  all  moneys 
previously  paid  on  account  of  the  purchase 
should  be  retained  by  the  vendor,  as  liquidat- 
ed damages,  for  the  nonperformance  of  the 
contract  on  the  part  of  the  purchaser.  It 
was  beld  that  this  latter  stipulation  was  for 
the  benefit  of  the  vendor,  who  might  avail 
himself  of  it  at  his  pleasure,  but  that  it  did 
not  authorize  the  purchaser  to  refuse  pay- 
ment of  his  notes."  See,  in  support  of  tliis 
principle,  Clark  ▼.  O'Loughlin,  Morris  (Iowa) 
375.  (star  page  495);  Shepherd  v.  Merrill, 
ZO  N.  H.  415 ;  Curtis  Land  &  Loan  Oo.  v.  In- 
terior Land  C!o„  137  Wis.  341,  118  N.  W.  853, 
129  Am.  St  Rep.  1068. 

In  some  jurisdictions  the  vendor  cannot, 
on  a  breach  by  the  pnrcluiser,  maintain  an 
action  at  law  for  the  unpaid  purchase  price 
if  the  contract  is  executory  (39  Oyc.  1900), 


but  his  remedy  is  In  equity  for  spedflc  per- 
formance or  rescission,  or  at  law  for  damages 
for  breach  of  the  contract  but  this  doctrine 
does  not  obtain  in  tills  state.    Here,  u  a 
general  rule,  if  a  purchaser  of  real  estate  de- . 
faults  in  the  performance  of  his  part  of  tbe 
contract,  as  where  he  fails  or  refuses  to  pay 
the  purchase  money  to  the  vendor  who  Iiai 
performed,  or  who  stands  ready  and  willing 
to  perform,  the  vendor  has  a  right  of  ac- 
tion to  recover  the  amount  due  and  nnpald. 
Therefore  the  plea  of  no  consideration  in 
the  light  of  the  foregoing  autliorities  can- 
not be  sustained.    The  covenants  of  Sheltmi, 
as  evidenced  by  his  contract,  notwithstanding 
it  provides   for   payment   by   installments, 
were  independent  covenants  and  not  depend- 
ent or  concurrent,  and  recovery  can  be  had 
thereon  in  tills  action  as  soon  as  the  same, 
or  any  of  them,  become  due.    This  answers 
in  the  negative^   too,  the  assumption  tbat 
tbe  contract  is  entire  and  indivisible,  and 
that  the  breach  of  one  i>art  thereof  la  a 
breach  of  the  whole.    The  contract  was  mn- 
tual ;    the  promise  of  one  party  was  a  good 
consideration  for  the  promise  of  the  other,  and 
there  can  be  no  such  thing  as  its  rescission 
by  one  of  the  parties  without  the  consent  of 
the  other.    It  is  too  much  to  say  that  Wallace 
will  not  convey  when  the  conveyance  is  due. 
There  is  nottiing  in  the  record  ^arrantlDg  sacb 
conclusion  and,  even  though  he  should  de- 
fault and  fail  to  perform,  Shelton  would  have 
his  remedy  against  such  breach  by  way  of 
specific  performance  or  in  damages  or  other- 
wise ;   and,  while  the  contract  In  a  sense  Is 
Indivisible,  yet  It  is  also  possessed  of  certain 
well-defined  yet  independent  covenant^  npon 
the  breach  of  which  the  rights  of  tlie  par- 
ties are  automatically  changed  only  to  the 
extent  that  separate  causes  of  action  arise; 
and  may  be  maintained  by  the  i>arties  there- 
on as  the  facts  and  circumstances  of  the  case 
may  require.    This  being  true,  it  follows  that 
the  Judgment  of  the  lower  court  is  right  and 
should  be  afilrmed,  and  that  the  status  of  tbe 
pending  suits  on  the  four  preceding  notes  as 
stipulated  by  the  parties  ataoold  be  deter- 
mined by  tills  conclusion.' 

PBB  OUBIAM.    Adopted  In  wliol& 


SEIBOIiD  T.  BUBLB  et  aL 
(Supreme  Court  of  Oklahoma.    Dec.  2S,  191&) 

(SvOabiu  iy  the  Court.) 

1.  Bills  and  Notks  (g  427*)— Aorioir  bt  As- 
BIOKEB— Defense— Payments  to  Patxe. 
Where  one,  who  assumes  the  payment  of  a 
nonnegotiable  note  and  attached  interest  cod- 
pons,  has  no  notice  of  the  aangnment  of  the 
note  and  coupons,  or  of  the  mottgafe  civen  to 
secure  tbe  payment  thereof,  proof  of  the  pay- 
ment of  the  note  and  coupons  to  the  payee 
named  therein,  at  tbe  designated  place  of  pay- 
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ment,  ia  ■  good  defense  •gainst  prooeediDga  on 
the  part  of  the  assignee  to  enforce  payment 

[Ed.  Note.— For  other  cases,   see   Bills  and 
VoUa,  Cent  Dig.  U  1233-1214;    Dec.  Dig.  | 
427.»] 
2.  Bills  and  Nona  ({  315*)— NonmooTiABLE 

Note— DCTKIT8K. 
A  nonnegotiable  note,  transferred  to  an 
iunacunt  purchaser  before  maturity  and  for  a 
Tiluable  consideration,  without  notice  to  the 
maker  thereof,  or  to  one  who  assumes  its  pay- 
ment, is  subject  to  all  legal  defenses  which 
might  be  interposed  against  the  note  in  the 
bands  of  the  original  payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  «  761,  7C3.  76ft-759,  764, 
76&-7e9,  864 ;    Dec.  Dig.  |  816.*]  ' 

&  Bnxfl  AHo  Notes  ({  427*)— Action  bt  As- 

SIONKB— DBRNSE— PaTMKNT. 

Where  the  assignee  of  a  nonnegotiable  note, 
towbieb  areattaclied  interest  coupons,  which  note 
and  coupons  are  secured  by  real  estate  mortgage, 
takes  the  same  by  indorsement  on  the  principal 
note  alone,  and  by  written  assignment  of  the 
mortgage,  which  assignment  is  not  put  of  record 
for  over  four  and  one-lialf  years,  and  fails  to  give 
the  maker  any  notice  of  the  assignment  and  al- 
lows the  original  payee  to  collect  the  interest  cou- 
pons at  the  designated  place  of  payment,  either 
from  the  maker  of  the  coupon  notes  or  the  sub- 
leqaent  owner  of  Uie  mortgaged  lands,  and  to 
forward  the  canceled  coupons  to  the  one  making 
payment  the  subseqaent  payment  in  good  faith 
and  withont  notice  of  tlie  principal  note,  though 
before  maturity,  to  the  payee  named  therein,  at 
the  designated  place  of  payment,  protects  the 
one  making  payment  against  liabili^  to  the  as- 
agaee,  althoogh  the  note  was  not  produced  and 
delivered  at  the  time  it  was  paid,  it  not  bdng 
known  to  the  payer  Uiat  the  note  was  not  in  the 
possession  or  under  the  control  of  the  one  to 
whom  payment  was  made. 

[i^.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {|  1233-1244;  Dec.  Dig.  { 
427.*] 

4.  Bnxs  AND  Nons  (I  427*)— PATianr— Br- 

lECT  TO  DlSOHASaS  JUIABILITT. 

Under  the  facts  stated  in  the  preceding 
paragraph,  where  such  original  payee  is  also  the 
agent  of  the  subsequent  owner  of  the  mortgaged 
land,  for  the  purpose  of  procuring  a  new  loan 
and  paying  oft  the  old,  his  failure  to  pay  over 
the  proceeds  of  the  loan  by  him  received  to  the 
assignee  of  the  note  does  not  render  the  payer 
liable  to  a  second  liability  tliereon,  the  money 
having  been  received  by  the  former  and  ostensi- 
ble owner  in  settlement  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
NotM,  Cent  Dig.  {{  1233-1244;    Dec  Dig.  | 

6.  Bnxs  AND  Nona  ff  427*)— Patxxrt— Bf- 

nCT  TO  DiaCHABOB  DXBT. 

Payment  in  such  case  having  been  made  to 
the  ostensible  owner,  who  thereupon  executes  a 
release  of  the  outstanding  mortgage,  it  cannot 
he  said  that  the  failure  to  pay  over  to  tlie  as- 
ognee  the  money  paid  was  an  act  for  which  the 
one  causing  payment  to  be  made  would  be  lia^ 
hie. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {|  1233-1244;  Dec.  Dig.  { 
427.*] 

CommlssloneTB'  Opinion,  Division  No.  1. 
Error  from  Superior  Conrt,  Custer  County; 
}.  W.  Lawter,  Judge. 

Action  by  George  M.  Buble  against  W.  V. 
Seibold  and  another.  From  a  Jndgment  In 
tHYot  of  plalntltr,  defendant  named  brings 
error.    Affirmed. 


George  T.  Webster,  of  Clinton,  for  plaln- 
tur  In  error.  M.  L.  Holoombe^  of  Clinton, 
for  defendant  in  error. 

SHARP,  C.  On  July  28,  1903,  James  Aber- 
nathle  executed  to  the  defendant  Wtnne  & 
Wlnne  hia  promissoir  note  in  the  simi  of 
$720,  payable  ten  years  after  date.  To  said 
note  were  attached  11  Interest  coupons,  of 
which  the  first  was  for  $8.41,  due  October  1, 
1903,  9  for  $50.40,  due  October  Ist  of  each 
succeeding  year  thereafter,  and  one  for 
$41.69,  dne  July  28,  1913.  The  note  and  In- 
terest oonpons  were  secured  by  a  real  es- 
tate mortgage  on  a  quarter  section  of  land  in 
Caster  county.  On  Jane  18,  1904,  James 
Abemathle  sold  said  land  to  J.  F.  Lamb,  who 
assumed  the  payment  of  the  Wlnne  &  Wlnne 
mortgage  Indebtedness.  On  the  4th  day  of 
December,  1006,  the  land  so  mortgaged  was 
sold  by  Lamb  to  the  defendant  in  error. 
Ruble,  who  likewise  assumed  the  payment  of 
said  mortgage  indebtedness.  July  12,  1907, 
defendant  in  error,  Rnble,  made  application 
to  the  Union  Central  Life  Insurance  Com- 
pany of  Cincinnati,  Ohio,  for  a  loan  of  $1,200 
op  said  land,  naming  the  defendant  Wlnne  & 
Wlnne  as  his  agent  for  that  purpose.  A  loan 
of  $1,100  was  thereafter  made,  and  the  pro- 
ceeds thereof  paid  to  the  order  of  Wlnne  & 
Wlnne  by  the  Insurance  company.  The  payee 
of  the  $720  note,  Wlnne  &  Wlnne,  on  August 
5, 1903,  executed  an  assignment  of  the  mort- 
gage given  to  secure  the  same  to  the  plain- 
tiff in  error,  W.  F.  Selbold,  bat  which  assign- 
ment was  not  placed  of  record  in  Custer 
county  until  April  13,  1908.  On  Angust  8, 
1003,  defendant  Seibold  claims  to  have  pur- 
chased said  note  and  mortgage,  paying  there- 
for the  face  of  the  note.  An  Indorsement  In 
blank  was  written  upon  the  back  of  tho 
principal  note,  assigning  without  recourse 
both  it  and  the  attached  coupons,  and,  to- 
gether with  the  written  assignment  of  the 
mortgage,  were  on  said  last-mentioned  day 
delivered  to  defendant  at  his  home  in  Dan- 
bury,  Iowa.  On  October  9,  1907,  Wlnne  & 
Wlnne,  claiming  to  be  the  owner  of  said  orig- 
inal mortgage,  executed  a  release  thereof, 
which  was  duly  recorded  in  Custer  county 
on  October  14th  following.  This,  according 
to  the  record,  perfected  the  title  in  Ruble, 
and  made  his  mortgage  of  July  25,  1907,  to 
the  Union  Central  Life  Insurance  Company, 
a  first  lien  on  said  land. 

This  action  is  brought  by  the  plaintiff. 
Ruble,  who  claims  to  have  paid  to  Wlnne  & 
Wlnne,  the  payee  of  the  original  note,  the 
amount  thereof  oat  of  the  proceeds  of  the 
loan  obtained  from  the  Union  Central  Life 
Insnrance  Company,  and  seeks  to  cancel  the 
assignment  of  the  mortgage  and  indebtedness 
secured  thereby,  made  by  defendant  Wlnne 
&  Wlnne  to  the  codefendant,  W.  F.  Seibold, 
it  being  charged  that  the  assignment  of  said 
mortgage,  appearing  of  record,  constitutes  a 
cloud  upon  plaintlfrs  title  to  the  land.    De- 
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fendant  Selbold  In  bis  answer  seeks  to  re- 
cover a  Judgment  on  the  indebtedness  as- 
signed him,  and  foiclosure  ot  the  original 
mortgage. 

It  ifi  said  by  connsel  for  plaintiff  in  error 
in  his  brief  that  there  is  but  one  question  In- 
volved in  the  case,  namely,  that  of  agency, 
and,  if  It  be  found  that  Winne  ft  Winne  was 
Ruble's  agent  to  procure  the  loan  from  the 
insurance  company,  then  that  the  former's 
embezzlement  or  wrongful  application  of  the 
proceeds  would  be  an  act  for  which  the  prin- 
cipal, Ruble,  must  suffer.  This  is  the  single 
Issue  upon  which  plaintiff  In  error  seeks  a 
reversal. 

[1]  The  first  qnestion  necessary  to  deter- 
mine is  that  of  the  negotiability  of  the  Aber- 
nathie  note,  given  Winne  ft  Winne  July  28, 
1903,  for  $720.  We  do  not  understand  it  la 
seriously  urged  that  the  note  is  negotiable. 
Under  the  decisions  of  this  court  constru- 
ing sections  4626  and  4627,  Oomp.  Laws  1909 
(which  must  control  and  determine  its  char- 
acter), on  account  of  the  provisions  of  said 
note,  obviously  it  Is  nonnegotiable.  Dicker- 
son  V.  Higglns  et  aL,  16  Okl.  588,  82  Pac.  649; 
Clevinger  v.  Lewis,  20  Okl.  837,  96  Pac.  230, 
16  L.  B.  A.  (N.  8.)  410,  16  Ann.  Caa.  56; 
Glowers  et  aL  v.  Snowden  et  al.,  21  Okl.  476, 
96  Pac.  596;  Farmers'  Loan  ft  Trust  Co.  v. 
McCoy  &  Splvey  Bros.,  82  OkL  277,  122  Pac 
125,  40  L.  R.  A.  (N.  8.)  177;  Bell  v.  Biggs,- 
34  Okl.  834,  127  Pac.  427,  41  L.  a  A.  (N.  8.) 
1111;  Citizens'  Savings  Bank  r.  Landls  et 
al.,  132  Paa  1101, 

[2]  Being  nonnegotiable,  the  rights  of  the 
transferee  would  be  governed  by  the  rule  an- 
nounced by  this  court  in  Randall  Co.  v.  Olen- 
denning  et  aL,  19  OkL  475,  92  Pac.  158,  in 
a  very  similar  case:  "That  where  a  nonne- 
gotiable note  Is  transferred  to  another,  al- 
though that  party  is  an  innocent  purchaser, 
and  the  transfer  is  made  before  maturity  and 
for  a  valuable  consideration,  yet,  If  made 
without  notice,  either  actual  or  constructive, 
to  the  makers  thereof,  it  is  subject  to  all  the 
legal  defenses  which  might  be  interposed 
against  the  note  in  the  hands  of  the  original 
payee." 

[3-S]  There  was  no  evidence  that  either 
Abemathie,  Lamb,  or  Ruble  had  any  knowl- 
edge of  the  assignment  of  the  note  by  Winne 
&  Winne  to  Selbold,  but,  on  the  other  hand, 
each  of  these  witnesses  testified  they  had  no 
such  notice,  while  the  defendant  Selbold 
made  no  attempt  to  show  that  either  of  the 
respective  owners  of  the  land  had  any  notice 
whatever  of  the  assignment  of  the  note  and 
mortgage,  except  that,  at  the  time  of  delivery 
to  him,  Winne  ft  Winne  had  said  that  Aber^ 
nathie  would  be  notified  of  the  assignment 
Although,  as  already  seen,  the  assignment 
of  the  mortgage  was  executed  at  Wichita, 
Kan.,  on  August  6,  1003,  and  delivered  to  de- 
fendant at  Danbury,  Iowa,  on  August  8tb 
following,  it  was  not  placed  of  record  in  the 
county  where  the  land  was  situated  until 
April   13,   1908.     WhUe  the   defendant   Sel- 


bold, in  his  deposition  given  In  the  narratlTe 
form  (at  the  taking  of  which  it  does  not  ap- 
peax  the  plaintiff  was  represented),  stated 
that  he  had  had  continuous  possession  of  the 
note  and  mortgage  from  the  time  of  his  pat- 
chase  until  sent  by  him  to  his  attorney  in  tbe 
preparation  of  the  defense  in  the  trial  eonrt, 
yet  It  appears  from  the  uncontradicted  ctI- 
dence  of  Abemathie  that  be  paid  the  first 
coupon  to  Winne  ft  Winne,  and  received  a 
notice  (presumably  from  Winne  ft  Winne),  the 
following  fall,  of  the  maturity  of  the  second 
coupon.  Lamb  testified  that  he  paid  two 
conpon  notes  to  Winne  ft  Winne,  from  whom 
he  received  letters  accompanying  tbe  can- 
celed coupons.  The  letter  inclosing  coupon 
number  two,  which  matured  October  1, 1904, 
was  addressed  to  James  Abemathie;  while 
that  inclosing  coupon  number  three,  which 
matured  October  1.  1905,  was  addresed  to 
J.  F.  Lamb ;  and  both  of  whldi  letters  were 
signed  by  Winne  ft  Winne.  The  evidence  Is 
somewhat  confusing  about  conpon  nnmber 
foor,  which,  while  offered  in  evidence  hy 
plaintiff,  does  not  appear  in  the  record,  bnt 
which  fact  in  no  wise  affects  the  issaea 
Clearly  it  Is  made  to  appear  that  Seibold  is- 
trusted  Winne  &  Winne  to  collect  for  him 
the  maturing  interest  coupons,  as  be  admits 
he  intrusted  them  to  notify  the  maker  of 
tho  assignment.  Nrither  of  tbe  orapons  in 
evidence  appear  to  have  been  Indorsed,  ud 
defendant's  answer  charges  tbe  assignmait  to 
have  been  made  by  an  indorsement  In  writ- 
ing on  tbe  back  of  the  principal  note.  There 
was  therefore  nothing  upon  these  canceled 
coupons  calculated  to  notify  either  the  orig- 
inal maker,  or  the  subsequent  owner  o(  tbe 
land,' that  any  one  other  than  Winne  &  Winne 
had  any  Interest  in  them.  Not  only  was  Sd- 
bold  guilty  of  negligence  in  not  putting  his  as- 
signment of  record  for  over  four  and  one-half 
years,  and  in  neglecting  to  notify  the  maket 
of  the  assignment,  but  by  permitting  the 
original  payee  tp  collect  the  annual  Interest, 
and  surrender  the  canceled  coupons,  therebf 
justifying  the  belief  that  the  note  and  coo- 
pons  were  still  owned  by  and  in  the  posses- 
sion of  the  payee.  Ruble  bad  no  actual  no- 
tice of  the  asfidgnment  until  the  receipt  of  a 
letter  by  him  from  Stewart  ft  Bnma,  ot 
Wichita,  on  May  8,  1908,  a  few  weeks  after 
the  assignment  had  been  placed  of  record. 
The  facts  in  this  case  are  very  similar  to 
those  in  Randall  Co.  v.  Olendouing  et  aU 
supra.  In  each  case  payment  was  made  of 
an  unmatured  noimegotiable  note  to  the  orig- 
inal payee,  prior  to  the  placing  of  record  of 
the  as^gnment,  and  without  notice  thereof 
to  the  maker.  The  same  question  was  he- 
fore  the  court,  and  the  same  condnsloo 
reached  in  DIckerson  v.  Higglns  et  aL,  IS 
Okl.  688,  82  Pac.  649. 

It  is  urged  that  upon  payment  of  the  pro- 
ceeds of  the  IMon  Central  Life  Insnrance 
Company  loan  to  VHnne  &  Winne,  the  orig- 
inal note  not  having  been  delivered  up  to 
plaintiff,  payment  was  made  at  the  ilak  ot 
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tlie  payer,  and  as  Wlnne  &  Wlnne  waa  plaln- 
tiffa  agent  In  procnring  tbe  loan,  and  was 
authorized  to  pay  off  all  Uens  on  tbe  land, 
and  to  send  tbe  draft  to  make  such  pay- 
neot  at  Ruble's  risk,  therefore  plaintiff 
sboald  not  recover,  and  McNabb  et  aL  t. 
Runt,  28  OkL  43,  119  Pac.  210,  and  Owlngs 
r.  Howlngton,  31  OU.  651,  124  Pac.  1068, 
an  dted  as  authority  snpporttng  this  daim. 
The  cases  are  not  In  point,  as  the  facts  there 
iDTolTed  readily  disclose. 

We  must  not  lose  sight  of  the  fact  that  the 
note  la  nonnegotlable.  There  are  many  au- 
thorities supporting  the  rule  tliat  payment 
o{  a  Donnegotiable  note  to  the  assignor,  after 
the  same  has  been  transferred,  whether 
More  or  after  matnrlty,  but  before  notice 
of  the  transfer,  will  be  deemed  good.  Fowle 
T.  Ontcalt,  64  Kan.  3S2,  67  Paa  889;  War- 
ren T.  Gmwell.et  aL,  B  Kan.  App.  523,  48 
Pac.  206 ;  Chapman  y.  Steiner  et  ux.,  5  Kan. 
App.  326,  48  Faa  007;  Ixx^row  t.  Oline,  4 
Kan.  App.  716,  46  Pac.  720;  Wright  T.  Shim- 
ek  et  aL,  8  Kan.  App.  360,  56  Paa  464;  KlI- 
lam  r.  Schoeps,  26  Kan.  310.  40  Am.  Rep. 
313;  Quinn  t.  Dreeback,  75  OaL  169,  16 
Pac.  762.  7  Am.  St  Rep.  138;  Mbrgan  ▼. 
Neal,  7  Idaho,  629,  66  Pac.  66,  97  Am.  St 
Rep.  264;  Pace  t.  Gilbert  School  et  aL,  118 
Mo.  App.  360,  93  S.  W.  1124;  Gibson  v.  Pew, 
3  jr.  J.  Marsh.  (Ky.)  223;  Stevens  ▼.  Parker, 
5  Allen  (Mass.)  333 ;  Allein  t.  Agricultural 
Bank,  3  Smedes  ft  M.  (Miss.)  48;  Weinick 
T.  Bender,  33  Mo.  80;  Dunn  t.  Meserve,  58 
N.  H.  429;  Swan  T.  Craig,  73  Neb.  182,  102 
>f.  W.  471. 

In  Yann  ▼.  Marbnry,  100  Ala.  438,  14 
South.  273,  23  L.  R.  A.  326,  46  Am.  St  Rep. 
TO,  in  an  opinion  by  Stone,  G.  J.,  It  appeared 
that  the  maker  of  the  note,  wliich  under 
the  laws  of  that  state  was  nonnegotlable,  had 
so  knowledge  of  the  transfer  by  the  payee, 
and  it  was  held  that  payment  made  to  the 
payee  would  be  a  complete  protection,  not- 
withstanding the  note  was  not  produced  and 
delivered  up  at  the  time  of  payment  It 
waa  there  said:  "In  Hart  v.  Freeman,  42 
Ala.  567,  we  said:  TThe  maker  of  a  promis- 
sory note,  not  negotiable,  may  pay  the  same 
to  the  payee  after  Its  maturity,  even  though 
the  note  be  not  produced  and  delivered  up 
at  the  time  of  payment,  provided  the  maker 
has  had  no  notice  of  the  indorsement  or 
transfer  of  the  note  to  a  third  person.  And 
such  payment  would  be  a  valid  and  compe- 
tent defense  against  tbe  note,  should  it  after- 
ward appear  and  suit  be  brought  thereon 
against  the  maker  by  another  holder.'  It  was 
farther  held  in  that  case  that  the  burden  of 
proof  rests  npcm  the  plaintiff  in  the  action, 
Ihe  defendant  Iiaving  proved  the  payment  to 
show  tliat  the  defendant  bad  notice  of  the 
transfer  or  indorsement  before  the  payment 
was  made.  We  cannot  perceive  that  the  fact 
that  payment  of  the  note  in  controversy  was 
made  before  maturity  takes  the  case  without 
the  Influence  of  the  decUon  in  Hart  v.  Free- 
man." 


In  Bliss  T.  Young,  7  Kan.  App.  728,  52  Pac. 
677,  neither  the  last  coupon  nor  the  principal 
note  weie  returned  to  the  payer.  The  no- 
tlcea  were  sent  out  by  the  Western  Farm 
Mortgage  Trust  Company,  the  legal  snccesBor 
to  the  payee.  Western  Farm  Mortgage  Com- 
pany, and  it  was  held  that  the  note  bdng 
nonnegotlable,  and  the  maker,  not  having  ac- 
tual or  oonstmetlTe  notice  of  its  assign- 
mssit,  waa  protected  in  making  payment  to 
the  payee.  See,  also,  Bensley  t.  Bartholf, 
137  lU.  Am>.  420;  Id.,  284  IlL  886,  84  N.  B. 
928;  Williams  v.  PeUey  et  aL,  96  HL  App. 
S46;  McCabe  ▼.  Farmswortb,  27  Mich.  52; 
Plngree  on  Mortgagee,  i  1161.  The  rule  is 
announced  In  Wade  on  Notice,  |  431,  as  fol- 
lows: "One  of  the  incidents  of  assignment 
of  (demands  not  recoeoised  aa  a^otiable, 
according  to  the  law  mercliant,  as  well  as 
overdue  negotiable  paper,  is  that  the  assignee 
takes  subject  to  all  equltlee  aubslstlnf  be- 
tween the  parties  at  the  tlmeL  The  debtor 
is  entitled  to  all  credits  for  payment  aa 
well  as  all  set-ofCs  which  he  may  have  against 
the  original  creditor.  Even  after  the  assign- 
ment has  been  made,  the  debtor,  being  ig- 
norant of  that  fact  will  be  protected  in 
making  payment  of  the  debt  In  whole  or  In 
part  or  in  any  8ets>ff  to  the  donand  he 
may  have  acquired." 

While  prudence  would  perhaps  require, 
and  the  law  In  many  cases  exacts,  that  the 
payer,  upon  payment  of  an  unmatured  note, 
require  its  production,  yet  where  for  a  long 
term  of  years  the  assignee  of  a  nonnegotlable 
note  has  permitted  the  assignor  to  pose  as 
the  ostensible  owner,  and  in  his  behalf  collect 
the  annual  interest,  remit  the  same,  and 
forward  canceled  conpons,  without  any  form 
of  notice  to  the  maker,  oonstmctlve  or  ac- 
tual, of  the  assignment,  the  delivery  of  the 
note  will  not  be  required,  unless  it  should 
appear  that  it  was  known  to  the  payer  that 
the  note  was  not  at  tbe  time  in  the  posses- 
sion of  the  one  to  whom  payment  was  made. 
The  assignee  Is  charged  with  knowledge  of 
the  law  that  his  note  is  nonnegotlable,  and 
with  knowledge  of  the  fact  that  payment 
may  be  made  to  the  payee,  and  in  order  that 
he  may  be  protected,  the  law  enjoins  of  him 
notice  to  the  maker,  of  his  dalm  of  title,  or 
at  least  to  refrain  from  such  conduct  as 
will  tend  to  warrant  the  belief  that  the  payee 
yet  remains  the  owner. 

True,  Ruble  intrusted  the  payment  of  the 
first  mortgage  note  to  Wlnne  k  Wlnne,  who 
at  the  time  occupied  a  dual  position,  being 
not  only  the  agent  of  Ruble,  who  had  as- 
sumed payment  of  the  note,  but  oa  well,  the 
payee  of  the  note.  The  draft  drawn  by  Ruble 
and  wife  on  the  Union  Central  Life  Insur- 
ance Company  was  payable  to  the  order  of 
Wlnne  &  Wlnne,  and  was  paid  to  his  order 
by  the  drawee.  The  money  evidenced  by 
the  draft  thus  passed  to  Wlnne  &  Winne's 
individual  credit  and,  as  against  the  plaintiff 
In  error,  was,  in  effect  a  payment  of  the 
original  note,  not  to  Wlnne  &  Wlnne  as  agent 
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of  Ruble,  but  to  Wlnne  ft  Wlnne  the  osten- 
sible owner.  The  duality  of  the  relation  of 
Wlnne  &  Wlnne  to  Ruble  marks  a  distinction 
between  the  case  under  consideration  and 
many  of  the  reported  cases  InvolTlng  the 
question  of  agency.  Here  the  former  owner 
of  the  note,  and,  so  far  as  at  the  time  known 
to  Ruble,  the  real  owner,  received  payment 
from  one  authorized  to  make  payment,  the 
original  (payee  and  ostensible  owner  even 
going  so  far  as  to  execute  a  release  of  the 
original  mortgage,  in  which  It  is  recited  that 
payment  in  full  had  been  made.  The  note 
having  been  paid,  the  plaintlfC  was  entitled 
to  the  relief  son^t 
The  Judgment  should  be  affirmed. 

PBR  CURIAM.    Adopted  in  wholes 


BL  RENO  MUT.  FIRB  INS.  CO.  t.  SUTTON. 
(Supreme  Court  of  Oklahoma.    Dec.  23,  1913.) 

(Syllalus  Iv  the  Court.) 

1.  Judgment  (|  376*)  —  Vacation  —  Fbaud — 
Pebjubt. 

The  obtaining  of  a  judgment  by  willful  and 
corrupt  perjury  is  obtaining  it  by  fraud  within 
the  meaning  of  subdivision  4,  I  6267,  Rev.  Laws 
1910. 

[Ejd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  714;   Dec.  Dig.  |  376.»] 

2.  JiTDOMKira   (f   W6*)— Vacation— Fbauw— 
Pebjtjbt. 

While  the  weight  of  authority  seems  to  be 
to  the  effect  that  a  court  of  equi^  will  not  ar- 
rest the  execution  of  a  judgment  founded  upon 
false  testimony  which  was  considered  and 
passed  on  by  the  trial  court  in  the  case  in 
which  the  judgment  complained  of  was  ren- 
dered, yet  in  this  state  the  rule  is  that  the  in- 
tentional production  of  false  testimony  will,  in 
a  proper  case,  justify  the  annullment  of  a 
judgment  rendered  on  account  of  such  testi- 
mony. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  $  714;  Dec.  Dig.  $  37&*] 

3.  JtjDOiMENT    (J   376*)— Vacation— Fbatjd— 
Pekjuby. 

Where  the  unsuccessful  party  has  been 
prevented  from  exhibiting  fully  his  case  by 
fraud  and  perjury  practiced  on  him  by  his  op- 
ponent, and  it  is  clear  that  by  reason  of  such 
fraud  and  perjury  there  has  never  been  a  real 
contest  in  the  trial  or  hearing  of  the  case,  a 
court  of  equity  may  set  aside  the  judgment  thus 
rendered,  and  grant  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  714 ;   Dec  Dig.  |  376.*] 

4.  Judgment  (S  343*)- Vacation— Gbounds. 

Before  a  court  of  equity  will  interfere  with 
a  judgment  rendered  on  perjured  testimony, 
and  order  a  new  trial,  it  must  be  made  to  ap- 
pear that  the  injured  party  has  used  due  dili- 
gence in  presenting  the  matter  to  the  court. 
SLd  that  he  is  clearly  entitled  to  the  relief 
sought;  that  the  question  presented  has  never 
been  litigated  in  any  court  on  account  of  the 
perjury  complained  of,  and  that  but  for  the 
perjury  the  question  raised  would  have  been 
fully  presented  and  adjudicated  at  the  former 
trial:  that  the  question  of  perjury  complain- 
ed of  could  not  have  been  litigated  at  the  for- 
mer trial  by  the  use  of  due  diligence;  that 
the  relief  sought  could  not  have  been  obtained 
by  motion  or  other  plea  in  the  action  where 


the  Judgment  was  rendered;  and  that  t  fall 
and  meritorious  defense  to  the  action  ii  plead- 
ed, and  which,  on  account  of  the  perjury  com- 
plained of,  could  not  have  been  presented  in  the 
former  trial. 

[Ed.  Note.— For  other  eases,  see  Judgment. 
Cent  Dig.  if  672,  677;    Dec.  Dig.  {  843.*] 

Commlsslonera'  Opinion,  Division  No.  L 
Error  from  District  Court,  Washita  Comity; 
James  R.  Tolbert,  Judge. 

Action  by  the  El  Reno  Mntnal  Fire  Insar- 
ance  Company,  a  corporation,  against  Mrs. 
S.  E.  Sutton  to  vacate  a  Judgment  Judg- 
ment for  defendant  on  demurrer,  and  plain- 
tiff brings  error.   Reversed  and  remanded. 

Will  H.  Chappell,  of  Guthrie,  and  Brett  ft 
Rice,  of  Cordell,  for  plaintlfC  in  error.  T.  A. 
Edwards,  of  Cordell,  for  defendant  in  error. 

ROBERTSON,  C.  The  defendant,  Mrs.  S. 
B.  Sutton,  on  the  12th  day  of  F^ruary, 
1908,  in  the  district  court  of  Washita  conn- 
ty,  recovered  a  Judgment  against  the  Okla- 
homa Farmers'  Mutual  Indemnity  Associa- 
tion, now  the  £3  Reno  Mutual  £^e  Insurance 
Company,  plaintiff  herein,  in  the  sum  ot 
$825,  on  a  fire  Insurance  policy.  On  the 
8th  day  of  February,  1909,  the  defendant  hi 
that  case  took  an  appeal  to  the  Supreme 
Court,  where,  in  February,  1911,  the  said 
Judgment  was  affirmed  (27  Okl.  450,  112  Pac. 
996)  and  the  mandate  of  the  court  duly  is- 
sued and  filed  in  the  office  of  the  district 
clerk  of  Washita  county. 

On  February  8, 1911,  plaintiff  filed  its  peti- 
tion in  equity  against  the  defendant  in  the 
district  court  of  Washita  county,  and  songbt 
thereby  to  set  aside  and  vacate  the  judg- 
ment above  referred  to,  on  the  grounds  that 
the  same  had  been  obtained  by  fraud  prac- 
ticed by  Mrs.  S.  B.  Sutton,  the  prbvalUng 
party,  in  obtaining  the  rendition  of  said  judg- 
ment In  that  the  said  Mrs.  S.  H.  Sutton  com- 
mitted willful  corrupt  perjury  in  giving  of  the 
testimony  at  the  trial  of  the  cause  upon  a  ma- 
terial fact  involved  in  said  cause,  and  that  she 
fraudulently,  and  for  the  purpose  of  deceiv- 
ing the  court  and  Jury  prior  to  the  givhig  of 
said  testimony,  had  removed  all  the  goods 
testified  to  by  her  as  having  been  destroyed 
by  fire  out  of  the  Jurisdiction  of  the  court 
and  out  of  the  state  of  Oklahoma,  and  con- 
cealed the  same,  with  the  fraudulent  purpose 
and  intent  of  deceiving  the  court  and  jury, 
and  to  wrongfully  recover  the  Judgmoit 
sought  to  be  set  asl4e.  On  the  same  dar 
notice  was  served  on  defendant  to  the  effect 
that  on  the  14th  day  o[  February  plaintiff  In 
error  would  make  application  for  an  hi- 
Junctlon  enjoining  defendant  in  error  from 
enforcing  said  Judgment  nntll  trial  ot  said 
cause.  On  June  13, 1911,  defendant  filed  her 
demurrer  to  plaintiff's  petition.  On  June  15, 
1911,  plaintiff  and  defendant  stlpnlated  In 
writing  that  plaintiff  might  amend  its  peti- 
tion Instanter  by  attaching  thereto  copies  of 
the  petition,  answer,  and  reply  filed  in  the 


•For  other  cams  ms  um*  topic  and  Bectlon  NUIf BBR  in  Dec  Dig.  A  Am.  Dig.  Kej-Ifo.  SerlM  ft  Rep'r  Indcxw 


Digitized  by  LjOOQIC 


OkL) 


EL  KENO  MUT.  TIRE  INS.  CO.  ▼.  SUTTON 


701 


original  cause,  wherein  tbe  Jadgment  Bought 
to  be  set  aside  was  rendered,  and  defendant 
tberenpon  reflled  her  demurrer  to  said  peti- 
tion so  amended.  The  demurrer  to  said 
amended  petition  contains  three  grounds,  the 
consideration  of  the  first  two  being  rendered 
onnecessary  by  the  admission  on  the  part  of 
plalntur  that  the  matters  sought  to  be  rais- 
ed thereby  were  not  such  questions  as  could 
be  reached  by  demurrer,  hence  the  only 
ground  of  demurrer  with  which  we  need  con- 
cern ourselves  at  this  time  la  the  third, 
which  is :  "That  said  petition  does  not  state 
facts  suflScient  to  constitute  a  cause  of  action 
In  favor  of  plaintiff  and  against  defendant" 
This  demurrer  coming  on  to  be  heard  was  by 
the  court  sustained,  and  plaintiff,  refusing 
to  plead,  elected  to  and  did  stand  upon  said 
demurrer,  whereupon  the  court  dismissed  its 
petition,  and  entered  Judgment  in  favor  of 
the  defendant  for  her  costs,  to  which  action 
of  tbe  court  the  plaintiff  excepted,  and 
brings  this  appeal  by  transcript  of  the  record 
to  reverse  the  same. 

A  consideration  of  this  question  requires 
SB  examination  of  the  petition.  Its  material 
allegations,  in  substance,  are  as  follows: 
That  the  judgment  sought  to  be  set  aside  was 
obtained  by  the  fraud  of  Mrs.  Sutton,  the 
PRvalling  party;  that  she  swore  falsely  on 
February  12,  1908,  at  the  trial  of  said  cause 
that  the  goods  insured  were  aU  destroyed  by 
fire  on  April  12,  1907,  when  in  truth  and  fact 
said  goods  were  not  destroyed  by  fire,  but  had 
been  removed  out  of  the  state  of  Oklahoma, 
and  were  then  concealed  In  various  places  In 
the  territory  of  New  Mexico;  that  these 
facts  were  all  well  known  to  her,  and  were 
unknown  to  plaintiff,  and  the  court,  and 
Jury  at  the  time  of  the  trial ;  that  said  facts 
were  material,  and,  had  tbe  court  and  jury 
known  the  truth,  ijie  verdict  and  Judgment 
would  have  been  for  the  defendant  in  said 
trial ;  that  none  of  said  goods  were  destroyed 
as  alleged,  and  plaintiff  was  not  liable  to  pay 
for  same;  that  said  Judgment  thereby  was 
wrongfully  and  fraudulently  recovered 
against  the  Insurance  company  by  said  false 
testimony;  that  said  company  had  no  means, 
at  the  time  of  .the  trial,  of  ascertaining  that 
the  said  property  had  not  been  destroyed  by 
flre,  although  it  made  diligent  search  by  and 
through  its  adjuster  In  that  behalf;  that  on 
or  about  April  23,  1909,  said  Insurance  com- 
pany discovered  that  said  goods  had  not  been 
destroyed  by  fire,  but  were  then  in  the  terri- 
tory of  New  Mexico ;  that  immediately  upon 
receipt  of  such  information  the  said  Insur- 
ance company  caused  search  warrants  to  be 
issued  and  served  in  New  Mexico,  and  discov- 
ered said  goods  so  charged  to  have  been 
burned,  and  found  the  same,  and  returned 
them  to  tbe  state  of  Oklahoma,  and  into  the 
Jurisdiction  of  the  district  court  of  Washita 
county,  and  stored  them  in  the  courthouse  In 
said  county ;  that  thereafter  on  tbe  20th  day 
of  June^  1909,  the  courthouse  in  said  county 


was  burned,  together  with  all  the  said  goods 
found  by  said  insurance  company,  which  were 
the  property  of  Mrs.  Button;  that,  by  reason 
of  tbe  fact  of  an  appeal  to  the  Supreme 
Ck>urt  on  the  Judgment  complained  of,  the 
insurance  company  was  unable  to  bring  Its 
action  to  set  said  Judgment  aside  prior  to 
the  time  of  filing  the  instant  case;  that  the 
insurance  company  has  at  all  times  exercised 
due  diligence  in  defending  said  suit,  in 
searching  for  said  goods,  in  prosecuting  an 
appeal  from  said  Judgment,  and  in  bringing 
this  action  to  vacate  said  Judgment;  that  it 
has  a  full  and  complete  defense  (setting  same 
out  In  full);  and  that  It  has  no  adequate 
remedy  at  law,  etc. 

[1, 2]  This  action  Is  brought  under  the  pro- 
alons  of  subdivision  4  of  section  6094,  Comp. 
Laws  of  1009  (section  5267,  Rev.  Laws  1910), 
which  reads  as  follows:  '"Om  district  court 
shall  have  power  to  vacate  or  modify  Its  own 
Judgments  or  orders,  at  or  after  the  term  at 
which  such  Judgment  or  order  was  made. 
•  *  •  Fourth:  For  fraud,  practiced  by 
the  successful  party.  In  obtaining  the  Judg- 
ment or  order." 

Tbe  foregoing  section  Is  literal  copy  of 
section  668  of  the  Kansas  Code  of  Civil  Pro- 
cedure, and  was  adopted  by  this  Jurisdiction 
in  1893;  it  has  been  frequently  held  (Qlazier 
V.  Heneybuss,  19  Okl.  316,  91  Pac  872; 
Barnes  v.  Lynch,  9  Okl.  156,  69  Pac.  995; 
Farmers'  State  Bank  v.  Stephenson,  23  Okl. 
695,  102  Pac.  992 ;  Fort  Produce  Co.  v.  8.  W. 
Grain  &  Prod.  Co.,  26  Okl.  13,  108  Pac  388) 
that  the  construction  placed  upon  an  adopt- 
ed statute  by  tbe  Supreme  Court  of  tbe  state 
from  which  it  is  taken  carries  with  it  that 
construction  as  a  part  of  the  statute  thus 
adopted,  and  that  therefore  the  construction 
placed  upon  this  section  of  the  Code  of  Civil 
Procedure  by  the  Supreme  Court  of  Kansas 
prior  to  the  adoption  by  the  territory  of  Ok- 
lahoma came  with  and  was  a  part  of  tbe 
statute,  and  that  such  construction  is  bind- 
ing upon  us.  This  being  true,  counsel  for 
the  insurance  company  insists  that  the  ques- 
tion In  this  case  must  be  decided  in  its  favor, 
and  cites.  In  support  of  its  contention,  the 
case  of  Laithe  v.  McDonald,  12  Kan.  340, 
where  it  is  said:  "Where  direct  issues  of 
fact  are  Joined  upon  proper  pleadings,  and 
tbe  defendant  uses  reasonable  diligence  to  be 
ready  to  defend  the  action,  but  is  absent 
from  tbe  trial,  and  the  plaintifF,  who  is  the 
only  witness  who  testifies  at  the  trial,  ob- 
tains a  Judgment  by  means  of  his  own  will- 
ful and  corrupt  perjury,  the  defendant  may 
have  the  Judgment  vacated,  and  a  new  trial 
granted,  under  tbe  fourth  subdivision  of  sec- 
tion 568  of  the  Code,  'for  fraud  practiced  by 
the  successful  party  in  obtaining  the  Judg- 
ment* " 

This  holding  of  the  court  was  approved  in 
Green  v.  Bulkley,  23  Kan.  136,  in  the  follow- 
ing language:  "By  the  provisions  of  section 
568  of  the  Civil  Code,  if  the  Judgment  was 
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obtained  by  p«r}nry,  and  diligence  is  shown, 
the  defendant  can  obtain  a  vacatitm  of  it," 
etc. 

The  Supreme  Court  of  Oklahoma  Terri- 
tory, in  Provins  v.  Lovi,  6  Okl.  94,  80  Pac. 
81,  while  not  passing  directly  on  this  ques- 
tion, said,  in  considering  the  same:  "In  a 
proceeding  to  vacate  a  Judgment  against  a 
defendant  for  fraud  practiced  by  the  plaintlfr 
in  obtaining  it,  the  petition  must  set  forth 
the  judgment  complained  of,  and  must  also 
fully  state  the  facts  constituting  the  defense. 
Unless  the  facts  stated  show  an  existing, 
valid,  and  meritorious  defense,  the  ptetltion 
is  fatally  defective."  And  quoted  with  ap- 
proval from  Laithe  v.  McDonald,  supra,  as 
follows:  "In  Laithe  v.  McDonald,  12  Kan. 
840,  the  court  vacated  a  Judgment  for  fraud 
practiced  by  the  prevailing  party,  because 
the  party  who  obtained  the  Jud^ent  com- 
mitted willful  and  corrupt  perjury,  thereby 
recovering  a  judgment  for  $6,686,  when  in 
fact  he  ought  to  have  obtained  a  Judgment 
for  but  $1,800.  However,  the  court  did  not 
place  its  decision  upon  the  ground  that  it 
should  be  vacated  because  of  eaoessive  dam- 
age*, &«t  placed  it  aquarelv  upon  the  fact 
that  the  prevaiUno  party  had  oomnUtted 
wUlful  and  corrupt  perjury  in  obtaining  the 
judgment  [Italics  ours],  and  upon  the  further 
ground  that  it  clearly  appeared  that  a  new 
trial  would  relieve  against  a  large  portion 
of  this  Judgment" 

In  Publishing  House,  etc.,  v.  Heyl,  61  ECan. 
686,  60  Pac.  317,  It  was  said:  "Judgment 
fraudulently  obtained  may  be  enjoined  and 
vacated  in  courts  of  equity ;  but  the  assist- 
ance of  equity  may  not  be  Invoked  to  cor- 
rect errors  of  law  concurring  in  the  course 
of  Judicial  proceedings." 

Section  602  of  the  Nebraska  Code  of  Civil 
Procedure  provides,  "that  a  district  court 
shall  have  power  to  vacate  a  judgment  ren- 
dered *  *  *  for  fraud  practiced  by  the 
successful  parly  in  obtaining  the  Judgment" 

This  statute  was  under  consideration  In 
Munro  v.  Callahan,  65  Neb.  75,  76  N.  W.  151, 
70  Am.  St  Rep.  366,  wherein  the  court  says: 
"Certainly  the  obtaining  of  a  Judgment  by 
willful  and  corrupt  perjury  is  obtaining  It  by 
fraud,  within  the  meaning  of  this  section  of 
the  Code."  And  it  was  there  held  that  a 
district  court  has  power  to  vacate  a  Judg- 
ment rendered  by  it  after  the  term  at  which 
It  was  rendered  for  fraud  practiced  by  the 
successful  party  In  obtaining  the  Judgment 
The  court  said  the  cases  were  not  numerous 
in  which  a  Judgment  bad  been  vacated,  and 
the  defeated  party  granted  a  new  trial,  on 
the  ground  that  the  Judgment  was  obtained 
by  the  perjury  of  the  successful  party ;  but 
this  was  perhaps  because,  from  the  very  na- 
ture of  the  case,  the  existence  of  the  fraud 
or  perjury  could  not  be  established  other- 
wise than  by  trying  anew  the  issue  tried  and 
determined  in  the  action  in  which  the  new 
trial  was  sought,  and  that  neither  the  equity 
rule  nor  the  Code  authorized  the  vacation  of 


the  Judgment  after  the  term  at  which  it  was 
rendered,  and  granting  a  defeated  party  a 
new  trial  for  fraud  practiced  upon  him,  save 
where  the  fraud  was  practiced  in  connectloD 
with  the  trlaL 

While  in  Secord  v.  Powers,  61  Neb.  61S,  85 
N.  W.  846,  87  Am.  St  Rep.  474,  it  was  held 
that,  while  the  weight  of  authority  donbt- 
less  was  to  the  effect  that  a  court  of  eqnit; 
would  not  arrest  the  execution  of  a  Judgment 
founded  upon  false  testimony  vMoh  vat  am- 
sidered  and  passed  upon  Dv  the  eourt  or  jurv 
in  the  case  in  which  the  judgment  oomplafo- 
ed  of  VMS  entered,  yet  in  Nebraska  the  rule 
followed  is  that  the  intentional  produeOon 
of  false  testimony  would,  in  a  proper  case, 
justify  the  onnuUment  of  a  judgment  ren- 
dered on  account  of  suoh  false  testimony. 
The  court  added  that  it  was  not  the  policy 
of  the  law,  however,  to  encourage  such  ac- 
tions, there  must  be  an  end  to  litigation,  and 
that  a  party  could  not  be  permitted  to  ex- 
periment with  his  case  at  the  expense  of  tbe 
public,  etc. 

In  Miller  v.  Miller,  69  Neb.  441,  95  N.  W. 
1010,  it  is  said  to  be  the  settled  rule  in  Ne- 
braska under  the  statute  above  quoted  that  a 
Judgment  clearly  shown  to  have  been  ob- 
tained by  fraud  or  false  testimony,  which 
it  would  be  against  conscience  to  enforce, 
will,  on  application  of  the  unsuccessful  party 
and  a  showing  of  due  diligence,  be  vacated. 

In  Baldwin  v.  Sheets,  39  Ohio  St  624,  it 
was  held  that  a  petition  alleging  that  defend- 
ants entered  Into  a  conspiracy  to,  and  did, 
testify  falsely,  and  thereby  obtained  the  Judg- 
ment, the  evidence  to  sustain  such  allegation 
having  been  discovered  since  the  trial,  was 
sufSdent  under  a  statute  identical  with  the 
one  under  consideration. 

The  cases  on  the  subject  are  not  in  ac- 
cord, and  it  is  difficult  to  deduce  a  plain  and 
well-supported  rule  with  reference  thereto; 
but  this  much  may,  we  think,  be  said  to  lie 
fairly  established,  1.  e.:  "Wherever  an  issoe 
exists  in  any  action  or  proceeding,  each  of 
the  parties  should  anticipate  that  his  adver- 
sary will  offer  evidence  to  support  his  side 
of  it,  and  should  be  prepared  to  meet  such 
evidence  with  <!ounterproof.  Where  he  has 
an  opportunity  to  do  this,  and  does  not  avail 
himself  of  it,  or,  though  availing  himself 
of  it,  is  unable  to  overcome  the  effect  upon 
the  court  or  jury  of  the  evidence  offered  by 
his  adversary,  he  cannot,  in  effect,  obtain  a 
retrial  of  the  issue  before  another  tribunal 
by  charging  that  the  Judgment  against  him 
was  procured  by  perjury,  and  this  has  been 
held  to  continue  to  be  the  rule,  notwith- 
standing the  existence  of  a  statute  author^ 
izing  actions  to  set  aside  Judgments  obtained 
by  means  of  perjury  or  subornation  of  per- 
jury." 2  Freeman  on  Judgments  (4th  Ed.) 
{489. 

[3]  In  United  States  v.  Throckmorton,  9S 
U.  S.  61,  25  L.  Ed.  93,  the  rule  is  stated  us 
follows:  "Where  the  unsuccessful  party  has 
been  prevented  from  exhibiting  fully  his  case. 
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by  fraud  or  deception  practiced  on  him  by 
Us  opponent,  as  by  keeping  him  away  from 
court,  •  •  •  Iheae  and  almllar  cases 
which  show  that  there  has  never  been  a  real 
contest  In  the  trial  or  hearing  of  the  case 
ate  reasons  for  which  a  new  salt  may  be 
nistalned  to  set  aside  and  annul  the  former 
Judgment  or  decree,  and  open  the  case  for  a 
new  and  a  fair  bearing." 

[*}  In  the  case  at  bar  It  is  clearly  shown 
by  the  petition,  and  admitted  by  the  de- 
murrer, that,  not  only  the  allegations  of  Mrs. 
Sutton's  petition,  bat  the  testimony  In  the  suit 
upon  the  Insnrance  policy  were  false  and  nn- 
tine,  and  were  known  by  her  to  be  false  and 
untrne,  and  were  made  by  her  for  the  sole 
and  express  purpose  of  defrauding  the  In- 
surance company;  that  the  latter  did  not 
know  of  tile  falsity  of  the  allegations  of  said 
petition  nor  of  the  testimony  nntll  after  the 
raidltt<m  of  the  Judgment,  and  after  the  time 
for  tb*  presentation  of  the  same  to  the  trial 
court  by  motion  for  new  trial  had  elapsed. 
The  fraud,  in  our  opinion,  was  extrinsic  and 
collateral  acts  not  involving  the  merits  of 
the  case  as  shown  by  the  pleadings,  and 
which  was  not  an  Issue  inqalred  about  in  the 
orlglDal  case. 

The  property  was  not  burned,  as  she  al- 
leged in  her  petition,  but,  on  the  contrary, 
had  been,  by  her,  carried  out  of  the  Juris- 
diction of  the  court  for  ttie  express  purpose 
of  defrauding  the  insurance  company,  and 
she^  knowing  the  same  had  not  been  burned, 
charged  in  her  petition,  and  testified  In  sup- 
port thereof,  that  the  same  had  been  burned. 
The  insurance  company  was  in  complete  ig- 
norance of  the  fact  that  the  goods  had  not 
been  burned ;  neither  did  it  know  that  plain- 
tiff had  shipped  them  out  of  the  state,  but, 
relying  on  the  allegations  of  plalntlfTs  pe- 
tition, prepared  and  presented  a  defense  on 
a  wholly  different  theory,  and  sought  only  to 
minimise  the  amount  of  a  legitimate  loss. 
Hence  it  follows  that  there  has  never  been  a 
real  contest  in  the  trial  or  hearing  of  the 
case,  and  that  the  fraud  charged  by  the 
insorance  company  as  having  been  perpetrat- 
ed by  Mrs.  Sutton  was  wholly  extrinsic  and 
collateral  to  the  matter  involved  in  the  orig- 
inal trial,  and  that  but  for  such  fraud  she 
could  not  have  recovered  in  any  event 

We  are  not  nnmlndfnl  of  the  general  rule 
titat  a  final  Judgment  cannot  be  annulled 
merely  because  It  can  be  shown  to  have  been 
based  on  perjured  testimony,  for,  if  this  can 
be  done  once,  it  could  be  done  again  and 
agahi  ad  infinitum.  Pico  v.  Cohn,  91  CaL 
129,  25  Paa  970,  27  Pac.  537,  13  U  B.  A.  338, 
25  Am.  St  Bep.  159;  Plaster  Co.  v.  Blue 
Township,  81  Kan.  730,  106  Pac.  1079,  25  U 
R.  A.  (N.  S.)  1237.  Nor  wlU  reUef  be  granted 
In  equity,  unless  the  fraud  complained  of  Is 
extrinsic  to  the  matter  tried  in  the  primary 
suit  D.  S.  V.  Throckmorton,  supra;  U.  S. 
V.  Oleason  (G  O.)  78  Fed.  396;  Bailey  t.  WU- 
lefotd,  eO  a  a  A.  226,  136  Fed.  382;  U.  S. 
▼■  Beeb^  180  U.  &  84S,  21  Sup.  Ot  S71.  46 


'        'iJOl 
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L.  Ed.  563;  Graver  v.  Faurot,  22  O.  O.  A. 
156,  76  Fed.  257;  Vance. v.  Burbank,  101 
U.  S.  614,  25  L.  Bd.  929;  Nelson  v.  Meehan, 
155  Fed.  1,  83  C.  C.  A.  597.  12  U  B.  A.  (N. 
S.)  874;  Bleakley  v.  Barclay,  75  Kan.  462, 
89  Pac.  906,  10  L.  R.  A.  (N.  S.)  230.  Bat, 
as  has  been  pointed  out  this  case  does  not 
como  within  that  rule;    but  the  fraud  here 

implalned  of  is  extrinsic  to  the  issue  tried 
the  court  below. 

There  seems  to  be  considerable  confusion 
among  the  cases  as  to  Just  how  far  the  courts 
are  Justified  in  going  In  the  granting  of  the 
relief  prayed  for,  under  the  subdivision  of 
the  section  of  the  statute  relied  upon  here- 
in; tills  confusion  is  due  to  the  fact  that  no 
hard  and  fast  rule  can  be  safely  enunciated 
that  will  fit  all  cases;  each  case  must  to  a 
marked  degree,  depend  upon  its  own  facts 
and  drcumstances,  and  the  granting  or  re- 
ftisal  to  grant  relief  In  such  cases  Is  largely 
a  matter  of  discretion  which  wUl  seldom  be 
Interfered  with  on  appeal. 

As  one  of  the  general  roles  governing  the 
subject  however.  It  may  be  safely  said  that 
no  relief  should  be  granted  where  the  matter 
u>on  which  the  claim  to  relief  is  founded  was 

tlgated  in  the  original  action,  or  where  the 
matter  might  have  been  litigated  at  the 
former  trial  by  the  exercise  of  due  diligence, 
or  where  it  could  have  been  obtained  upon 
motion  in  the  court  which  rendered  the  Judg- 
ment unless  it  appears  that  the  relief  sought 
Is  in  aid  of  a  meritorious  claim  or  defense. 
In  the  case  under  consideration  all  the  fore- 
going reasons  combine  in  the  demand  for  a 
new  trial. 

The  plaintiff  has  used  due  diligence  in  pre- 
sentlpg  this  matter  to  the  court  and  it  is 
clearly  evident  that  It  is  entitled  to  the  re- 
lief, because,  first  the  question  presented  has 
never  been  litigated  in  any  court  on  account 
of  the  perjury  of  the  defendant  and  but 
for  the  perjury  the  question  of  the  loss  of 
the  property  would  have  been  fully  presented 
and  adjudicated  at  tlie  former  trial;  second, 
the  question  of  the  perjury  of  the  defendant 
in  the  former  trial  could  not  have  been  liti- 
gated at  the  trial  by  the  use  of  due  dili- 
gence; third,  the  relief  sought  could  not  have 
been  obtained  (owing  to  lapse  of  time)  by 
motion  or  other  plea  in  the  action  in  which 
the  Judgment  was  rendered;  fourth,  a  full 
and  meritorious  defense  to  the  action  Is 
pleaded,  and  which,  on  account  of  the  perjury 
complained  of,  could  not  have  been  presented 
to  the  court  in  the  former  trial. 

To  refuse  the  relief  prayed  for,  and  to 
which  plaintiff  in  error  la  Justly  entitled, 
would  be  a  perversion  of  Justice — a  reward 
on  i>erjury  and  rascality,  and  against  public 
morals  and  good  conscience.  In  such  a  case 
this  court  will  not  hesitate.  The  demurrer 
should  have  been  overruled,  and,  for  the  er- 
ror complained  of,  the  Judgment  should  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

PER  OUBIAH.    Adopted  in  wholai 
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COMMERCIAL  UNION  ASSUR.  CO^  UM- 

ITED,  OF   LONDON,  ENG.,  T. 

WOLFE. 

<Sapreme  Court  of  Oklahoma.    Jan.  13,  1914.) 

(Byllabut  (v  tA«  Court.) 

1.  Appeal  and    Ebrob   (S   1001*)— Ekview- 
FiNDi^oB  or  Fact.  ... 

The  questions  at  issue  in  the  action,  being 
<1)  whether  or  not  a  proper  demand  had  been 
made  for  the  production  of  the  books  and  in- 
ventory provided  for  by  the  iron  safe  and  in- 
ventory dause  in  the  standard  form  of  fire  in- 
surance policy,  and  (2)  whether  or  not  the  In- 
sured's failure  to  produce  Mb  books  and  in- 
ventory waa  due  to  his  fault  or  neKligeuce,  are 
questions  of  fact  to  be  submitted  to  the  jury, 
under  proper  instructions,  as  to  the  law  govern- 
ing, and  uie  finding  of  the  Jury  thereon,  being 
supported  by  sufficient  evidence,  will  not  be  dis- 
turbed. 

IBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3922,  3928-3934;  Dec.  Dig. 

I  iooi.*i 

2.  BVIDENCK  (I  157*)— Beot  awd  Secondaby. 

The  best  evidence  the  nature  of  the  cause 
will  permit  of  shall  always  be  required,  if  pos- 
sible to  be  had;  but,  if  not  possible,  then  the 
best  evidence  that  can  be  had  shall  be  allowci) 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  460-470;   Dec.  Dig.  i  157.»] 

3.  Evidence  (|  178*)- Best  and  Secondaby. 

Where  tiie  last  inventory  and  books  of  the 
assured  have  been  lost  or  stolen  through  no 
fault  of  his,  It  is  not  error  to  admit  oral  proof 
to  establish  the  value  of  the  property  destroyed 
by  the  fire. 

[Ed.  Note.— For  other  cases,  tee  Evidence, 
Cent.  Dig.  {§  580-594 ;   Dec  Dig.  $  17a»] 

GommissionerB'  Opinion,  Diyislon  No.  2. 
Error  from  Superior  Court,  Pottawatomie 
County ;  Geo.  a  Abematliy,  Jndge. 

Action  by  C.  Dale  Wolfe,  trustee  of  the 
estate  of  D.  A.  Trotter  &  Co.,  against  tlie 
Commercial  Union  Assurance  Company,  Lim- 
ited, of  London,  England.  Judgment  for 
plaintlfT,  and  defendant  brings  error.  Af- 
firmed. 

Burwell,  Crockett  k  Johnson  and  Scothom, 
Caldwell  &  McRUl,  all  of  Oklahoma  aty,  for 
plaintiff  in  error.  Lydiclc  &  Eggerman,  of 
Sliawnee,  for  defendant  in  error. 

GALBRAITH,  a  D.  A.  Trotter  &  Co.,  a 
partnership,  were  the  insured.  After  the 
loss  upon  the  policy  in  suit,  the  insured  were 
adjudged  bankrupts,  and  the  plaintiff,  C. 
Dale  Wolfe,  was  elected  and  qualified  as 
trustee,  and,  as  such,  prosecuted  the  action 
■on  the  policy,  and  recovered  a  judgment, 
from  which  the  defendant  appealed. 

The  first  and  second  assignments  of  error 
are  argued  together,  and  these  are  that  the 
verdict  of  the  jury  Is  contrary  to  the  law  and 
the  evidence.  It  Is  contended  that  the  in- 
sured breached  the  "iron  sofe  clause"  of 
the  policy,  wherein  he  agreed  to  keep  his 
books  and  "last  inventory"  securely  locked 
in  an  iron  safe  at  night,  and  when  the  store 
building  was  not  open  for  business,  and  al- 


so failed  to  produce  tbe  Inventory  and  these 
books  for  the  inspection  of  the  company  after 
the  fire,  and  for  that  reason  the  policy  wai 
void  and  no  recovery  could  be  had  thereon. 
The  iron  safe  and  inventory  clause  In  this 
policy  were  the  same  as  those  in  the  ordinary 
standard  form,  and  are  recognized  as  rea- 
sonable and  binding  provisions  of  an  Insur- 
ance contract  German  American  Ins.  Co. 
v.  Fuller,  26  OkL  722,  UO  Pac.  763. 

The  plaintiff,  in  his  petition,  specially  plead- 
ed a  waiver  by  the  defendant  of  these  claus- 
es in  the  policy,  setting  out  that  on  the  27th 
day  of  September,  1909,  which  was  nhie  days 
after  the  fire,  one  B.  W.  Roberts,  the  agent 
of  the  company,  duly  authorized,  visited  tlie 
scene  of  the  fire  and  investigated  the  same, 
and  informed  the  Insured  that  the  company 
denied  liability,  and  would  not  pay  him  any- 
thing on  the  policy,  and  that  thereby  the  com- 
pany waived  the  furnishing  of  proof  of  loss 
and  the  production  of  the  books  and  Inven- 
tory, as  provided  in  the  policy.  The  petition 
was  duly  verified,  and  the  defendant's  answer 
denying  the  same  was  not  made  under  oath. 
However,  the  evidence  intiroduced  at  the 
trial  showed  that  the  insured  made  a  com- 
plete inventory  of  his  stock  of  merchandise 
on  or  about  the  day  the  policy  in  suit  was 
written.  May  26,  1909,  and  kept  a  complete 
set  of  books  from  that-  day  forward  until 
the  fire.  That  these  consisted  of  a  daybook, 
in  which  was  entered  the  daily  sales,  both 
for  cash  and  credit,  and  a  ledger,  in  which 
was  entered  bills  receivable^  and  another 
ledger  in  wbiCh  was  entered  the  bills  paya- 
ble and  the  merchandise  accounts.  That  he 
had  no  iron  safe  in  his  store  building,  which 
was  located  in  a  small  country  village,  away 
from  the  railroad,  in  Seminoie  county,  bnt 
that  he  kept  the  Inventory  and  books  at  nlgbt, 
when  the  store  was  not  open  for  business, 
at  his  residence,  which  was  separate  and 
apart  from  the  store  building,  and  that  the 
inventory  and  these  books  were  intact  and 
ready  to  be  produced  for  the  inspection  of 
the  company  after  the  fire,  and  that  no  de- 
mand was  made  upon  him  to  produce  them 
on  the  first  visit  of  the  agent  of  the  company, 
9  days  after  the  fire.  That  some  SO  days 
later  he  moved  his  residence  trova  the  place 
where  the  store  burned  to  another  location 
in  Semiuole  county,  and,  in  the  confusion  re- 
sulting from  the  change  of  location,  the 
ledger  containing  the  bills  payable  and  ine> 
chandlse  accounts,  and  the  blotter  contahi- 
Ing  the  cash  sales,  were  either  lost  or  stolen, 
and  that  he  had  made  diligent  search  for 
them  a  number  of  times  since  moving  and 
was  unable  to  find  them,  although  he  had  one 
ledger  and  a  copy  of  the  cash  sales  account, 
and  produced  them  for  the  Inspection  of  the 
agent  of  the  company  on  his  visit  to  the 
scene  of  the  fire  more  than  60  days  after  the 
loss. 
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(1]  The  record  ahovs  that  the  jnry  were 
properly  Inatmcted  aa  to  the  law  goTemlng 
tbese  gnestionB,  and  were  told  that  the  pro- 
visions of  the  policy  providing  for  keeping 
a  complete  set  of  books  and  for  taking  an 
Inrentory  of  the  stock  Insured,  and  for  keep- 
ing these  books  In  an  iron  sate  were  valid 
and  binding  provisions,  and  that  they  Imiras- 
ed  upon  the  insured  the  duty  of  showing  a 
stibstantlal  compliance  therewith,  or  a  waiv- 
er on  the  part  of  the  company,  and  that  the 
law  and  these  provisions  did  not  require  the 
Isanred  to  produce  bis  books  and  inventory 
onless  they  were  demanded  by  the  comi>any, 
and  further   that  he  was  not  required  to 
produce  them  npon  demand  unless  they  were 
in  existence,  or  unless  they  had  been  destroy- 
ed by  his  carelessness  or  negligence,  so  that 
die  question  whether  or  not  a  proper  de- 
mand had  been  made  for  the  production  of 
the  books  and  inventory  by  the  agent  of 
the  company,  the  question  of  waiver  by  the 
agent,  Roberts,  and  whether  or  not  the  in- 
sured's failure  to  produce  all  of  his  books 
was  due   to   his  fault  or  negligence,   and 
whether  or  not  he  had  substantially  complied 
with  these  provisions  were  questions  that 
were  properly  and  fairly  submitted  to  the 
Jury  by  the  trial  court,  and  the  finding  of 
the  jnry  thereon  being  supported  by  the  evi- 
dence, as  it  clearly  is,  the  finding  should  not 
be  disturbed,  and  tbese  exceptions  should  be 
overruled. 

The  remaining  assignments  complain  of  the 
mllngs  of  the  court  In  admitting  oral  testi- 
mony over  the  objection  of  the  insurance 
company  to  prove  the  value  of  the  stock  of 
merchandise  destroyed  by  the  fire.  Plaintiff 
was  permitted  to  prove  by  the  insured  that 
the  value  of  the  stock  of  goods  at  the  time 
the  policy  was  written  was  $2,660 ;  that  the 
amotmt  of  goods  imrchased  between  that  time 
and  the  date  of  the  fire  was  $600 ;  that  the 
amount  of  his  cash  sales  between  the  date 
of  the  policy  and  the  loss  was  about  $600. 
This  witness  was  corroborated  as  to  the  val- 
ue of  the  stock  at  the  time  of  the  fire  by  an- 
other witness,  who  was  formerly  in  part- 
nership with  the  insured,  owning  a  half  In- 
terest In  the  businees,  and  who  sold  out 
some  four  months  before  the  policy  was 
written,  but  was  familiar  with  the  stock  and 
its  value  from  that  time  np  to  the  fire.  This, 
it  seems,  was  the  best  evidence  available  for 
showing  the  amount  of  the  loss  in  the  ab- 
sence of  the  books,  wlilch,  it  bad  been  shown, 
could  not  be  produced,  because  they  had  been 
lost  or  stolen,  and  through  no  fault  or  neg- 
ligence of  the  insured.  This  character  of 
testimony  was  competent.  Its  weight  was 
for  the  Jury. 

[2,  3]  Secondary  evidence  is  admissible  In 

the  absence  of  primary  evidence,  especially 

where  the   absence  of  primary  evidence  is 

satisfactorily  accounted  for. 

"And    the    one    general    mle   that   runs 


through  aU  tb»  doctrine  of  trial  is  fhls,  that 
the  best  evidence  the  nature  of  the  case  will 
admit  of  shall  always  be  required,  if  possible 
to  be  had ;  but  If  not  possible,  then  the  best 
evidence  that  can  be  bad  shall  be  allowed." 
3  Blackstone,  p.  368. 

"Where  there  are  no  books  or  inventories, 
or  they  have  been  destroyed,  secondary  evi- 
dence Is  admissible  to  show  the  value  of  the 
destroyed  property."  Cooley's  Briefs,  Law 
of  Ins.,  p.  3123. 

"Merchants  engaged  in  different  lines  of 
business,  who  saw  a  stock  of  Insured  goods 
before  it  was  destroyed  by  fire,  may  testify 
as  to  the  value  of  such  stock,  although  their 
testimony  is  not  as  satisfactory  as  might  D€ 
desired."  Graves  v.  Merchants'  &  Bankers 
Mfg.  Co..  82  Iowa,  637,  49  N.  W.  66,  31  Am. 
St.  Rep.  507. 

The  effect  of  this  testimony  was  to  show 
that  the  loss  sustained  exceeded  $2,000,  the 
amount  of  the  policy  being  $1,500,  and  was 
sufildent  to  sustain  the  verdict  of  the  Jury 
for  the  full  amount  of  the  policy. 

The  record  shows  that  the  trial  court  gave 
every  Instruction  to  the  Jury  which  the  In- 
surance company  requested,  and  that  every 
possible  phase  of  their  contention  in  this 
suit  was  fairly  presented  to  the  Jury  in  in- 
structions prepared  by  them,  and,  there  being 
ample  evidence  in  the  record  to  sustain  the 
verdict  of  the  Jury,  we  see  no  reason  why  the 
Judgment  appealed  from  should  not  be  af- 
firmed. 

PER  CURIAM.    Adopted  In  whole. 


ST.  LOUIS  ft  S.  F.  a  CO.  V.  CRINDR. 
(Supreme  Court  of  Oklahoma.    Dec  23,  1913.) 

(SvUaiut  by  Me  Ooturt.) 

1.  CABBiEas  (I  306*)— Injvbibs  to   Pabsxn- 

QERS— PBOXIMATK  CAUSE. 

Though  it  ma^  be  made  to  appear  that  a 
railroad  company  is  guilty  of  negligence  in'tbe 
carriage  of  a  passenger,  yet,  before  a  recovery 
can  be  bad  for  injuries  subsequently  sustained, 
and  charged  to  have  been  the  result  of  such 
acts  of  negligence,  it  must  be  shown  by  compe- 
tent evidence  that  the  acts  of  negligence  were 
the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M 1132,  1136-1139, 1245-1246;  Dec. 
Dig.  I  305.*] 

2.  CABBIEBS    (i    318*)— iNJtTRIES    TO    PaBSKN- 

oers—Neoligenob— Evidence. 

Where  a  female  passenger  suffers  a  mis- 
carriage some  two  or  three  days  after  arrival 
at  her  journey's  end,  and  where,  during  the 
course  of  the  journey,  the  carrier  may  have 
been  guilty  of  negligence,  but  where  there  was 
no  competent  evidence  that  the  subsequent  mis- 
carriage was  caused  by  or  resulted  from  the 
negligent  acts  of  the  railroad,  a  verdict  based 
partly  on  proof  of  miscarriage  and  attend- 
ant suffering  cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent   Dig.   {f  1270,  1307-1314;  Dec.   Dig.    § 


*For  other  caa«s  IM 
137P.-46 


topic  sad  Mction  NUMBEB  In  Dec.  Dig.  *  Am.  Die.  Kajr-No.  Series  ft  Rep'r  Indexes 


Digitized  by  LjOOQIC 


7W 


187  PACIFIC  BEPOBTEB 


(Okl. 


3.  BnbiROK   d  528*)— Opinion  Btidknob— 
Necessitt. 

Where  the  injaries  are  of  such  character 
as  to  require  skilled  and  professional  men  to 
determine  the  cause  and  extent  thereof,  the 
question  is  one  of  science,  and  must  necessari- 
ly be  determined  by  the  testimony  of  skilled 
professional  persons. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Di?.  {{  2335-2337;  Dec.  Dig.  {  528.*] 

4.  Appeai,  and  Ebrob  (I  1140*)— Ebbonxous 
IN8TBUCT10N8— Cube  by  Remittitub. 

Instructions  submitting  to  the  jury  an  ele- 
ment of  damage  of  which  there  was  no  compe- 
tent proof,  duly  excepted  to,  where  the  Terdict 
is  general,  with  nothing  to  indicate  how  the 
damages  were  apportioned,  cannot  be  cured  by 
remittitur. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4462-4476;    Dec.  Dig.  $ 
1140.*] 
6.  Tbiai,  (•  252*)  —  Inbtbdctionb  — Appuca- 

TiON  TO  Evidence. 

Evidence  examined  and  fteld  insufficient  to 
submit  to  the  jury,  as  an  element  of  damage, 
plaintiff's  miscarriage. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  605,  506-612;   Dec.  Dig.  {  262.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Carter  County; 

5.  H.  RusseU,  Judge. 

Action  by  Etta  Crlner  against  the  St  Louis 
&  San  Francisco  Railroad  Company.  Judg- 
ment for  plaintlil,  and  defendant  brings  er- 
ror.   Reversed. 

W.  P.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Kleinschmidt  and  Fred  E.  Suits,  both  of  Ok- 
lahoma City,  for  plaintiff  in  error.  H.  O. 
Potterf  and  E.  A.  Walker,  both  of  Ardmore, 
for  defendant  in  error. 

SHARP,  O.  Plaintifl'B  action  was  brought 
to  recover  damages  for  injuries  Inflicted  up- 
on her,  as  well  as  those  resoltlDg  ttoia  va- 
rious negligent  acts  of  the  defendant,  while 
a  passenger  on  its  railroad  from  Ardmore  to 
Francis  via  MadiU.  It  was  charged  that  the 
negligence,  carelessness,  and  cruelty  of  the 
defendant  caused  plaintiff  g^reat  physical 
pain,  which  resulted  in  a  miscarriage,  where- 
by her  health  had  been  greatly  injured  in 
the  sum  of  $1,900,  and  that  she  had  been 
further  damaged  in  the  sum  of  |90.50,  ex- 
pended for  nurse  hire,  physician's  charges, 
and  extra  car  fare.  The  trial  resulted  in  a 
verdict  for  plaintiff  for  |500. 

PlaintifTs  testimony  tends  to  show  that  on 
the  4th  day  of  March,  1909,  she  boarded  a 
passenger  train  at  Ardmore  to  visit  sick  rel- 
atives at  Francis,  a  station  on  the  line  of 
defendant  railway  north  of  Ada.  That,  some 
miles  out  of  Ardmore,  it  was  discovered  a 
railroad  bridge  was  on  flie,  and  the  passen- 
gers aboard  the  train  were  ordered  by  the 
conductor  to  disembark,  and  walk  across  the 
ravine  spanned  by  the  burned  bridge  to  where 
a  train  was  standing  on  the  opposite  side 
ready  to  carry  them  on  to  the  main  line  Junc- 
tion at  MadiU.  That  there  was  a  high  em- 
bankment  where    the  passenger   train    was 


stopped  on  reaching  the  burned  bridge,  which 
embankment  was  some  three  or  three  and 
one-half  feet  from  the  lower  step  of  the  car. 
That,  at  the  time,  plaintiff  was  accompanied 
by  her  14  year  old  son  and  a  child  19  months 
old.  That  in  alighting  from  the  car  the  train 
crew  afforded  her  no  aid  or  assistance, 
though  a  fellow  passenger  came  to  her  relief 
immediately  thereafter.  That  she  started  to 
cross  the  railroad  bridge  which  was  about  25 
feet  long  and  15  or  20  feet  high,  and  while 
doing  so  became  dizzy,  and  was  aided  across 
by  a  fellow  passenger.  She  was  then  told 
by  some  of  the  train  crew  to  get  aboard  the 
train  standing  on  the  opposite  side  of  the 
bridge,  which  she  did,  also  without  aid, 
though  this  train  was  standing  on  a  high  em- 
bankment, and  the  lower  car  step  was  about 
the  same  distance  from  the  ground  as  was 
the  step  of  the  car  from  which  she  had  Just 
disembarked.  That,  on  account  of  the  negli- 
gent act^  of  the  defendant  in  the  particulars 
mentioned,  she  became  sick  and  had  a  severe 
headache,  though  after  getting  on  the  train 
she  was  very  comfortable  until  she  reached 
Ada.  Between  Ada  and  HoldenvUle  it  ap- 
pears that  other  bridges  had  been  burnt  out, 
and  the  train  on  which  she  was  a  passenger 
from  Madill  was  detoured  from  Ada  to  Shaw- 
nee over  the  Missouri,  EL  ft  T.  Railway,  and 
from  Shawnee  to  HoldenvUle  over  the  Chi- 
cago, B.  I.  ft  P.  Railway.  In  changing  <»is 
at  Ada  for  transportation  on  another  train 
to  Francis,  she  boarded  the  wrong  train  and 
was  carried  back  south,  and  caused  to  spend 
the  night  at  Roff,  where  she  testified  she  had 
good  accommodations,  and,  in  answer  to  the 
question  how  she  got  along  while  there,  stat- 
ed: "Fine."  On  the  morning  following  she 
boarded  the  regular  north-bound  passenger 
train.  When  tUs  train  reached  Ada  she  was 
transferred  to  an  emergency  train  running 
between  Ada  and  Sasakwa  through  Francis. 
She  reached  her  destination  about  4  o'clock 
In  the  afternoon  of  the  day  following  the 
commencement  of  her  Journey.  At  the  time 
she  arrived  at  Frauds,  her  testimony  shows 
she  was  feeling  very  badly,  and,  though  she 
claims  she  was  not  able  to  sit  up,  her  own 
testimony  shows  she  walked  a  distance  of 
four  blocks  to  the  home  of  her  parents,  where 
she  stayed  all  night;  that  on  the  day  follow- 
ing she  walked  from  her  father's  residence 
to  her  sister's,  a  distance  of  three  blocks, 
where  she  stayed  until  the  day  following, 
when  she  walked  two  blocks  to  the  home  of 
an  uncle,  where  she  remained  five  or  six 
days ;  that  about  12  hours  after  reaching  her 
uncle's  house,  she  miscarried,  giving  birth  to 
a  three  months  old  fetus.  In  the  meantime 
her  husband  had  arrived  in  Ada  and  order- 
ed a  physician,  who  arrived  about  five  min- 
utes after  the  miscarriage^  No  examination 
of  plaintiff  was  made  by  this  physician, 
though  he  examined  the  fetus  in  another 
room,  and  afterwards  told  plaintiff  it  was 
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uimeceafsaiy  to  make  any  ezamlnatton  of  her 
u  she  was  all  right.  Thereafter  plaintiff 
was  confined  to  her  bed  for  five  or  six  days, 
when  she  departed  for  her  home  near  Ard- 
more:  She  testified  that  at  the  time  of  trial 
she  was  41  years  old,  and  had  had  two  pre- 
rlous  miscarriages,  and  was  at  the  time  of 
trial  the  mother  of  nine  children,  one,  a  baby 
two  months  old.  Dr.  J.  O.  McNeese,  her 
fiunlly  physician,  testified  to  having  called 
to  see  Mrs.  Criner  on  March  14th,  and  found 
her  suffering  a  great  deal  from  what  he  be- 
lieved to  be  an  abortion;  that,  on  the  day 
following,  he  returned  and  performed  an  op- 
eration on  her,  and  gave  her  treatment  He 
farther  testified  that  be  could  not  tell  from 
ber  condition  what  was  the  cause  of  the 
abortion.  Bud  Holder  testified  as  a  witness 
for  plalntlfl,  and  his  evidence  is  In  the  main 
corroborative  of  plaintiff's  as  to  what  oc- 
curred at  the  bnnit  bridge,  though  he  stated 
that  on  mounting  the  car  at  the  bridge  the 
conductor  placed  a  small  platform  on  the 
ground  underneath  the  steps,  and,  aided  by 
tbe  witness,  assisted  the  plaintiff  on  the  car. 
We  think  the  court  was  correct  in  overrul- 
ing defendant's  demurrer  to  plaintUTs  evi- 
dence, as  well  as  in  refusing  to  direct  a  ver- 
dict for  the  defendant,  as  there  was  evidence 
tending  to  show  negligence  on  the  part  of  the 
defendant,  and  consequent  illness  and  suffer- 
ing by  plaintiff,  though  perhaps  not  of  a  seri- 
ous nature,  apart  from  the  main  element  of 
damage  relied  upon,  consisting  of  the  subse- 
quent miscarriage  and  suffering  occasioned 
thereby. 

[1]  The  really  serious  question  presented 
Is:  Was  the  miscarriage  and  attendant  suf- 
fering and  illness  the  result  of  defendant's 
negligence?  For  not  only  must  the  negli- 
gence of  the  defendant  be  proved,  but  it  must 
be  shown  that  such  negligence  was  the  cau^ 
of  the  injury.  That  plaintiff,  while  at  her 
ancle's  house  in  Francis,  had  a  miscarriage 
from  which  she  suffered  serious  illness  was 
established  by  the  tmdisputed  evidence. 
There  was,  however,  no  competent  evidence 
tbat  her  miscarriage  and  attendant  Illness 
were  the  result  of  the  proven  acts  of  negli- 
gence. The  physician  summoned  to  wait  on 
her  at  the  time  was  not  present  as  a  wit- 
ness, or  if  present,  did  not  testify.  Dr.  Mc- 
Neese testified  that  he  could  not  tell  from 
ber  condition  the  cause  of  the  abortion.  No 
hypothetical  questions  were  put  to  this  wit- 
ness, and  no  effort  was  made  to  prove  the 
cause  of  the  miscarriage,  unless  it  be  from 
such  Inferences  as  might  arise  on  account  of 
tbe  nearness  in  point  of  time  of  the  injury 
and  the  negligence. 

The  court,  in  its  diarge  to  the  Jury,  gave 
the  following  InstmctloD,  which  was  object- 
ed to  by  tbe  defendant:  "There  were  two 
events  occurring  on  the  trip,  to  wit,  the  oc- 
currence at  the  burned  bridge  where  she  had 
to  alight  from  the  train  she  started  on  and 
walked  across  the  bridge  to  a  transfer  train, 
and  also  having  to  ride  In  a  box  car  or  ca- 


boose from  Ada  to  Frands,  as  testified  to  by 
plaintiff,  and  from  which  you  are  expected  to 
determine,  when  being  considered  separate- 
ly, or  together,  were  of  sufficient  cause  to 
produce  the  premature  birth  of  her  child 
and  oonaequent  injuries  and  suffering,  and  so 
forth.  And,  on  thta  matter  yon  are  instruct- 
ed that  it  was  plaintiffs  duty  to  exercise 
such  care  as  an  ordinarily  prudent  person 
would  have  when  alighting  from  the  coadi  at 
the  bridge,  and,  while  you  are  the  Judges  of 
the  weight  and  value  of  the  evidence,  I  sub- 
mit to  you  If  in  alighting  from  the  coach  in 
her  delicate  condition  was  she  prudent  in 
carrying  at  the  time  a  19  months  old  child  in 
her  arms,  and  if  not  so,  and  you  should  be- 
lieve her  injuries  were  produced  aa  a  result 
thereof,  then  she  cannot  recover  for  such 
cause,  or  causes,  if  any." 

[2]  Herein  we  think  the  court  erred,  for, 
without  any  competent  evidence  as  to  the 
cause  of  plaintitrs  miscarriage,  the  court  sub- 
mitted to  the  Jury  whether  or  not  the  occur- 
rence at  the  burnt  bridge,  and  the  fact  that 
plaintiff  had  to  ride  in  a  box  car  or  caboose 
from  Ada  to  Francis,  considered  sei>arately 
or  together,  furnished  sufficient  cause  to  pro- 
duce premature  childbirth  and  consequent 
suffering.  Before  this  issue  could  have  been 
properly  submitted,  there  should  have  been 
competent  proof  introduced,  connecting  the 
injury  vrith  tbe  negligence^  In  Milwaukee  & 
St  Paul  Ry.  Co.  v.  Kellogg,  94  U.  S.  469,  24 
L.  Ed.  256,  which  case  is  spoken  of  by  White 
in  his  work  on  Personal  Injuries,  f  23,  as  a 
classic  in  the  law  of  probable  and  remote 
cause,  Justice  Strong  announced  the  rule  as 
follows :  "It  is  generally  held  that,  in  order 
to  warrant  a  finding  that  negligence,  or  an 
act  not  amounting  to  wanton  wrong,  is  the 
proximate  cause  of  an  injury,  it  must  appear 
that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or  wrong- 
ful act  and  that  it  ought  to  have  been  fore- 
seen in  the  light  of  the  attending  circum- 
stances." 

[3]  The  question  presented  was  first  before 
this  court  in  WiUet  v.  Johnson,  13  Okl.  663, 
76  Pac.  174,  where  It  was  held  tiiat  the  plain- 
tiff, upon  whom  an  assault  and  battery  was 
alleged  to  have  been  committed,  which  result- 
ed in  inflammation  of  the  uterus.  Fallopian 
tubes,  bladder  and  Its  appendages,  should 
have  offered  evldencfe  of  skilled  witnesses  to 
show  that  her  condition  was  the  result  of 
the  assault;  that  it  was  impossible  for  per- 
sons unskilled  in  the  practice  of  medicine  or 
surgery  to  determine  the  cause  of  such  disease 
as  the  plaintiff  in  that  case  was  suffering 
from ;  that  those  questions,  being  subjects  of 
science,  must  necessarily  be  determined  by 
the  testimony  of  skilled  and  professional 
men.  The  rule  thus  announced  was  followed 
by  this  court  in  the  recent  case  of  Atchison, 
T.  &  S.  F.  Ry.  Co.  V.  Melson,  134  Pac.  388. 
In  the  latter  case  it  was  shown  that  the  in- 
juries, for  which  a  recovery  in  damages  was 
sought,  consisted  of  a  bruised  leg  and  hip. 


Digitized  by  LjOOQIC 


708 


187  PACIFIC  REPORTER 


(Okl. 


inJUTy  to  the  back  and  kidneys,  in  and  about 
the  Imnbar  region  of  the  spine,  resulting 
about  one  month  afterwards  (It  was  claimed) 
In  a  stroke  of  paralysis  to  the  left  leg,  side, 
and  arm.  As  to  the  cause  of  the  paralysis, 
as  it  was  observed  by  the  court,  the  record 
was  silent,  except  the  mere  circumstance 
that  it  occurred  about  a  month  after  plaintiff 
received  her  fall.  It  was  said:  "The  evi- 
dence, to  justify  a  court  in  submitting  to  the 
Jury  the  question  of  whether  or  not  a  certain 
bodily  condition  complained  of  is  the  result  of 
the  injury,  should  show  the  connection  be- 
tween the  two  with  reasonable  certainty,  and 
not  leave  it  to  vague  speculation  and  conjec- 
ture. •  •  »  Sufficiency  of  the  evidence  to 
prove  that  a  disease  from  which  the  Injured 
party  is  suffering  *  »  •  was  caused  by 
the  Injury  depends,  of  course,  upon  the  dis- 
tinguishing facts  of  each  individual  case ;  the 
mere  fact  that  a  certain  diseased  condition 
might  consistently  arise  from  the  injury  is 
Insufficient.  The  evidence  should  so  exclude 
other  causes,  and  the  circumstances  be  such, 
that  a  reasonable  inference  arises  that  the 
injury  caused  the  disease."  In  the  course 
of  the  opinion,  it  was  further  said :  "No  one 
testified  that  the  injury  plaintiff  received 
was  at  such  a  place  and  was  of  such  a  char- 
acter as  would  likely  result  in  paralysis,  and 
there  is  absence  of  evidence  from  any  one 
that  such  injury  was  the  cause  of  the  paraly- 
sis. There  is  competent  evidence  that  by  the 
fall  plaintiff  was  bruised  upon  her  leg,  upon 
her  hip,  and  across  the  back,  and  that  from 
these  bruises  she  suffered  pain.  These  facts 
constituted  proper  elements  of  damage  to  be 
considered  by  the  jury;  but  the  alleged  ele- 
ments of  damage,  consisting  of  disease  of 
the  kidneys  and  paralysis,  are  not  supported 
by  any  evidence  tending  to  show  that  such 
diseases  resulted  from  the  injuries  received 
by  plaintiff's  fall,  and  they  should  have  been 
taken  from  the  consideration  of  the  jury  by 
the  instruction  requested."  There  proof  of 
the  accident,  immediate  injuries  sustained, 
and  the  subsequent  stroke  of  paralysis  were 
shown,  but  it  was  held  by  the  court  there 
was  an  entire  absence  of  any  evidence  to 
show  that  the  stroke  of  paralysis  was  the  re- 
sult of  the  injuries  received  by  plaintiff  in 
the  accident.  Nor  can  we  say,  nor  could  the 
jury,  that  the  miscarriage,  sustained  by  the 
plaintiff  some  two  or  three  days  after  her 
arrival  at  Francis,  was  caused  by  defendant's 
negligence.  The  mere  fact  that  defendant 
was  ill  when  she  reached  Francis,  even 
though  caused  by  defendant's  negligence,  was 
not  proof  of  what  caused  her  subsequent  mis- 
carriage. It  will  be  remembered  that  the 
plaintiff  had  had  two  previous  miscarriages, 
on  one  occasion,  13  years  before,  giving  birth 
to  fi  four  months  old  fetus,  and  on  another 
occasion,  six  years  before,  giving  birth  to  a 
three  months  old  fetus.  Many  reasons  may 
have  existed,  wholly  independent  of  the  de- 
fendant's act,  that  would  have  caused  prema- 


ture childbirth,  and  the  burden  rested  upon 
the  plaintiff  to  show  that  the  alleged  acts  of 
negligence  effected  that  result  St  Louis  t 
S.  F.  Ry.  Co.  v.  Davis,  132  Pac.  337.  The  rule 
Is  well  established  that  in  an  action  for  per- 
sonal injuries,  although  the  defendant  may 
be  shown  to  have  been  negUgeot  In  some 
manner,  yet,  unless  the  negligence  so  shown 
was  the  proximate  cause  of  the  injury  com- 
plained of,  no  recovery  can  be  had  on  account 
of  such  negligence.  Mayne  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  12  Okl.  10,  69  Pac.  933 ;  St  T»u- 
is  ft  San  Francisco  Railroad  Co.  v.  Hess,  34 
Okl.  615,  126  Pac.  760 ;  Milwaukee  &  St  P.  R. 
Co.  T.  Kellogg,  94  U.  S.  475,  24  L.  Ed.  256. 

[4]  To  what  extent  the  damages  were  en- 
hanced by  the  fact  of  the  plaintiffs  miscar- 
riage, we  are  unable  to  say.  The  verdict  be- 
ing general,  with  nothing  to  indicate  how 
much  of  the  damages  were  apportioned  to 
plaintiff's  misfortune  on  account  of  her  mis- 
carriage and  attendant  Ulness,  as  distinguish- 
ed from  the  sickness  suffered  by  her  whUe  a 
passenger,  or  thereafter  sufficiently  proven 
to  have  resulted  from  defendant's  negligence, 
a  remittitur  cannot  be  directed,  but,  instead, 
the  cause  must  be  reversed.  St  Louis,  I.  M. 
&  S.  Ry.  Co.  T.  Hall,  53  Ark.  7,  13  S.  W.  138; 
Chicago  ft  B.  I,  R.  Co.  v.  Donworth,  203  111. 
192, 197,  67  N.  E.  797;  Bates  Machinery  Co.  v. 
Crowley,  115  111.  App.  540;  Whitman  v.  At> 
chison,  T.  &  S.  F.  Ry.  Co.,  85  Kan.  150,  116 
Pac.  234,  34  L.  R.  A.  (N.  S.)  1029,  Ann.  Cas. 
1912D,  T22;  Stout  v.  McMastera,  37  Minn. 
185,  3  N.  W.  558;  Gulf,  C.  ft  S.  F.  Ry.  Co.  v. 
Rosslng  (Tex.  Civ.  App.)  26  S.  W.  243 ;  Scan- 
Ian  et  al.  V.  Davis  (Tex.  Civ.  App.)  124  S.  W. 
126;  3  Cyc.  439. 

In  view  of  another  trial  In  this  case,  we 
wish  to  call  attention  to  an  instruction  given 
by  the  trial  court  defining  negligence,  and 
which  concluded  thuswlse:  "But  to  warrant 
a  recovery  by  the  person  injured  such  person 
must  not  have  contributed  to  the  negligence 
or  causes  producing  such  Injuries,  and,  in 
this  case,  among  the  other  questions  for  you 
to  determine  is  whether  or  not  the  plaintiff 
was  guilty  of  contributory  negligence,  that  is, 
whether  her  acts  and  conduct  were  such  as 
aided  in  bringing  about  that  which  she  com- 
plains of,  and  seeks  damages  therefor."  In 
at  least  two  other  places  in  the  instructions, 
the  court  referred  to  the  question  of  contrib- 
utory negligence.  The  Issue  of  contributory 
negligence  was  nowhere  injected  into  the 
case,  save  in  the  court's  instructions.  The 
defendant's  answer  consisted  of  a  general  de- 
nial, and  no  claim  was  made  that  the  plain- 
tiff was  guilty  of  any  act  of  contributory  neg- 
ligence. The  Insttuctton  was  highly  preja- 
dldal  to  the  plaintiff,  and,  while  being  fa- 
vorable to  defendant,  and  it  may  have  no 
right  of  complaint  (a  question  upon  which  we 
express  no  opinion),  at  the  same  time  the 
Instruction  or  allusion  to  the  fact  of  contrib- 
utory negligence  should  not  have  been  per- 
mitted. 
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The  Judgment  of  the  trial  court  ahonid  be 
reversed,  and  the  cause  remanded  for  a  new 
triAL 

PER  CDRIAM.    Adopted  ta  whole. 


WHITCOMB  T.  OLI^R  et  al 
(Sapreme  Coart  of  Oklahoma.    Dec  23,  1913.) 

(Syllalnu  ly  the  Court.) 

1.  EviDBNCE  (I  166*)— Best  and  Sbcondast— 
En'Tbies  in  Books  of  Accodrt. 

It  is  competent  for  one  who  has  personal 
knowledge  of  a  transaction  to  testify  thereto, 
although  books  of  account  covering  the  trans- 
action are  kept  by  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  556,  557;   Dec.  Dig.  f  166.*} 

2.  Pbincipal  akd  Agbict  (H  21,  22, 121, 122*) 
— Pkoof  of  Aoemct— Compktbhct. 

Agency  and  the  extent  of  authoritv  may 
be  proved  by  the  testimony,  though  not  by  the 
declarations  of  the  agent. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {$  38,  40,  413-419;  Dec 
Dig.  if  21,  22,  121,  122.*] 

3.  .TnsTicBS   of  the  Peace   (H   90,   174*)  — 
Pleadings— SoFFiciENCT— Appeal. 

The  same  degree  of  particularity  in  plead- 
ings is  not  required  in  actions  before  a  justice 
of  the  peace  that  is  required  in  courts  of  rec- 
ord, and  a  pleading  that  is  sufficient  in  a  jus- 
tice's court  is  sufficient  in  the  appellate  court, 
where  the  cause  is  tried  de  novo  upon  appeal. 
[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  {{  306,  665-693;  Dec 
Dig.  H  90,  174.*] 

4.  Pkincipal  and  Agent  (|  171*)— Actb   of 
Agent— LiABiUTT  of  Pbincipal. 

One  who,  with  knowledge  of  a  given  trans- 
action, accepts  the  benefits  flowing  therefrom, 
done  by  one  assuming,  though  without  author- 
ity, to  be  his  agent,  ratifies  the  act,  and  is 
liable  therefor  to  the  same  extent  as  it  author- 
ity to  act  bad  been  previously  given. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  644-656;  Dec  Dig.  i 
171.*] 

5.  Appeai,  and  Ebbob   ({   1068*)-r-HABia.E88 

EbbOR— INSTBUCTIO  N  S. 

Where  it  appears  from  the  evidence  that 
a  verdict  is  so  clearly  right  that,  had  it  been 
different,  the  courts  should  have  set  it  aside, 
such  verdict  will  not  be  disturbed  merely  for 
the  reason  that  there  is  error  found  in  the  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4225-4228,  ^M;  Dec 
Dig.  i  1068.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Conrt,  Pittsburg  County ; 
B.  P.  Hammond,  Judge. 

Action  by  Jacob  Oiler  and  another,  doing 
business  nnder  the  Arm  name  and  style  of 
the  Oiler  Heating  Company,  against  James  A. 
Whltcomb.  From  a  Judgment  for  plaintiffs, 
defendant  brings  error.    Affirmed. 

Fuller  &  Porter,  of  McAlester,  for  plaintiff 
in  error.  Harry  T.  Kyle,  of  McAlester,  for 
defendants  in  error. 

SHARP,  C.  This  case  originated  in  a 
Justice  of  the  peace  court,  where  the  plain- 


tiffs, Jacob  Oiler  and  F.  O.  Oiler,  doing 
business  nnder  the  firm  name  and  style  of 
the  Oiler  Heating  Company,  obtained  Judg- 
ment against  the  defendant,  James  A.  Whit- 
comb,  in  the  sum  of  $51.55.  On  appeal  to 
the  county  court,  plaintiffs  again  bad  Judg- 
ment The  facts  out  of  which  the  controver- 
sy arose  are  that  defendant,  in  July,  1906, 
and  subsequent  thereto,  was  the  owner  of 
a  large  residence  building  in  McAlester, 
which  he  permitted  an  employfi  named  IJeof- 
fler  to  occupy  and  use  tree  of  rent.  In  De- 
cember, 1909,  the  furnace  in  said  residence 
fell  to  pieces,  and  Leoffler,  acting,  as  he 
claims,  for  Whitcomb,  ordered  repairs  there- 
on to  be  made  by  the  plaintiffs,  and  instruct- 
ed than  to  send  the  bill  to  Whltcomb.  The 
bill  was  first  sent  to  Leoffler  and  after- 
wards to  Whitcomb.  The  latter  paid  no  at- 
tention to  repeated  notices  sent  him  at  inter- 
vals of  from  two  to  six  weeks  apart  The 
evidence  of  the  plaintiffs  consisted  of  the 
testimony  of  F.  O.  Oiler  as  -to  the  doing  of 
the  work.  Its  necessity  In  the  house,  and  the 
nonpayment  therefor  by  defendant,  and  that 
of  Leoffler,  by  deposition,  concerning  the  giv- 
ing of  the  order  for  the  repairs,  and  his 
agency  and  authority  in  acting  for  defend- 
ant in  causing  the  repairs  to  be  made.  To 
his  depo^tlon  was  attached  a  letter  to  him 
from  defendant  the  first  part  of  which 
reads :  "Dear  Sir :  Authority  is  unnecessary 
to  take  care  of  my  property  in  South  McAl- 
ester. I  gave  you  that  when  I  left  you  there, 
and  bad  expected  that  you  would  move  Into 
that  house  before  this  time."  This  letter 
was  written  to  IjeoflSer  over  three  years  prior 
to  the  transaction  involved  In  the  present 
case,  and  had  reference  to  other  repairs 
made  to  the  house  at  that  time.  Leoffler,  in 
his  deposition,  testified  that  Whitcomb  was 
to  pay  for  all  necessary  repairs,  without  re- 
gard to  when  contracted. 

[1]  In  the  first  assignment  of  error,  it  is 
urged  that  the  account  upon  which  plaintiffs' 
action  was  founded  was  not  properly  proved, 
and  that  section  6114,  Rev.  Laws  1910,  con- 
trols In  making  proof  of  entries  in  books  of 
account  F.  C.  OUer,  a  member  of  the  plain- 
tiff firm,  testified  that  the  charges  contained 
In  the  bin  of  particulars  were  correct  and 
that  he  did  the  work.  The  books  of  account 
were  not  offered  in  evidence,  but  instead,  the 
witness  testified  as  to  his  personal  knowl- 
edge of  the  transaction.  This  evidence  was 
eminently  proper  and  of  the  highest  charac- 
ter. The  statute  only  affords  a  means  by 
which  proof  may  be  made,  and  does  not  at- 
tempt to  furnish  the  sole  manner  of  making 
such  proof.  Moore  v.  Joyce,  23  Miss.  584; 
Godbold  V.  Blair,  27  Ala.  592;  Crosland  Co. 
V.  Pearson,  86  S.  0.  313,  68  S.  E.  625. 

[2]  It  Is  next  urged  that  the  agency  of 
Leoffler  was  not  sufficiently  proved,  and  that 
as  the  evidence  of  his  agency  was  improper, 
the  defendant's   demurrer   to   the  evidence 


■For  otlier  cases  see  sun*  topic  and  section  NUMBER  In  £>«c.  Dig.  &  Am.  Dig.  Key-No.  Series  41  Rep'r  Indszw 
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should  have  been  sustained.  In  support:  of 
this  contention,  counsel  cite  Ohlckasha  Cot- 
ton OU  Co.  ▼.  Lamb  &  Tyner,  28  OkL  275, 
U4  Pac.  333,  wherein  the  court  said:  "Ad- 
missions of  an  agent,  in  order  to  be  admis- 
sible against  the  principal,  must  be  made  as 
agent,  and  while  he  Is  acting  for  the  princi- 
pal within  his  authority,  and  It  must  first 
be  shown  by  competent  evidence  that  such 
admissions  were  made  In  and  as  a  part  of 
the  agent's  performance  of  his  duties  and 
within  the  scope  of  his  authority."  The 
mere  reading  of  this  excerpt  of  the  oidnlon 
discloses  its  inapplicability  here,  for.  In  the 
present  case,  it  was  not  sought  to  Introduce 
the  admissions  or  declarations  of  the  agent 
as  to  the  fact  of  the  agency.  The  agent  him- 
self was  the  witness  testifying,  and  it  was 
competent  for  him  to  give  testimony  whether 
the  relation  existed  or  not,  and  its  extent, 
if  It,  in  fact,  did  exist.  Aultman  y.  Knoll,  71 
Kan.  109,  79  Paa  1074 ;  1  Clark  &  Skyles  on 
the  Law  of  Agency,  {  66;  Mechem  on  Agen- 
cy, {  102;   31  Cyc  1651. 

[3]  There  was  no  such  rarianoe  between 
the  pleadings  and  proof  as  to  demand  a  re- 
versaL  All  of  the  statements  In  the  bill  of 
particulars  were  sustained  by  the  evidence 
of  Oiler  and  Leoffler.  As  acknowledged  by 
plaintiff  In  error,  the  same  degree  of  par- 
ticularity in  pleading  Is  not  required  In 
actions  before  a  Justice  of  the  peace  that  is 
required  of  courts  of  record,  and  a  plead- 
ing that  is  sufScient  In  a  Justice's  court  is 
sufficient  in  an  appellate  court,  where  the 
cause  Is  tried  de  novo.  Garvin  v.  Harrell, 
27  OkL  373,  113  Pac.  186,  35  L.  B.  A.  (N.  S.) 
862,  Ann.  Cas.  1912B,  744 ;  Holden  v.  Lynn, 
30  Okl.  663,  120  Pac.  246,  38  L.  B.  A.  (K.  S.) 
239;  White  v.  OUver,  32  Okl.  479,  122  Pac. 
156;  Bice  et  aL  v.  Folsom,  32  Okl.  496,  122 
Pac.  236. 

The  question  of  agency,  Involving,  as  It 
does,  the  authority  of  Leoffler  to  order  re- 
pairs to  be  made,  was  one  to  be  gathered 
from  all  the  facts  and  circumstances  in  evi- 
dence, and  a  question  of  fact  for  the  Jury. 
There  being  competent  evidence  of  agency, 
namely,  Leoffler's  testimony  that  Wbltcomb 
was  to  pay  for  all  repairs,  and  the  letter 
from  Whltcomb  to  Leoffler,  stating  that  Leof- 
fler had  such  authority,  there  was  evidence 
sufficient  to  support  the  Jury's  verdict. 

[4]  In  addition  to  the  evidence  of  agency 
and  proof  of  authority  to  the  agent,  the  rule 
may  properly  be  Invoked  that  when  a  princi- 
pal, after  knowledge  that  an  tfgent,  with- 
out authority,  has  purchased  for  him  ce^ 
tain  property,  retains  possession,  and  uses 
the  same  for  a  considerable  period  of  time, 
and  obtains  the  benefit  thereof,  such  acts  con- 
stitute a  ratification  of  the  unauthorized  act 
of  the  asent,  and  renders  the  principal  lia- 


ble for  the  payment  of  the  purchase  monej. 
United  States  Fidelity  &  Guaranty  Co.  t. 
Shirk,  20  Okl.  576,  95  Pac.  218;  Fant  v. 
Campbell,  8  Okl.  586,  58  Pac.  741 ;  Newhall 
V.  Joseph  Levy  Bag  Co.,  19  Cal.  App.  9,  124 
Pac.  875;  Haney  School  Furniture  Co.  v. 
Hlghtower  Baptist  Institute,  113  Oa.  289,  38 
S.  B.  761 ;  Henry  Voght  Mach.  Co.  v.  Llngen- 
felser,  62  S.  W.  499,  23  Ky.  Law  Bep.  38; 
Anderson  v.  Johnson,  74  Minn.  171,  77  N.  W. 
26;  Hobkirk  v.  Green,  26  Misc.  Bep.  18,  55 
N.  Y.  Supp.  605 ;  Bodine  v.  Berg,  82  N.  J. 
662,  82  AU.  901,  40  L.  B.  A.  (N.  S.)  66.  Ann. 
Ca&  1913D,  721 ;  Bussell  v.  Waterloo  Thresh- 
ing Mach.  Co.,  17  N.  D.  248,  116  N.  W.  611; 
Anderson  Coal  Mining  Co.  v.  Sloan,  Howell 
&  Co.,  46  Pa.  Super.  Ct  320 ;  O.  SuIUvan  & 
Co.  V.  Bamsey  (Tex.  Civ.  App.)  155  S.  W. 
580;  Union  Bank  &  Trust  Co.  v.  Long  Pole 
Lbr.  Co.,  70  W.  Va.  558,  74  S.  E.  674,  41  L.  R. 
A,  (N.  S.)  663;  Twentieth  Century  Co.  t. 
QuUUng,  136  Wis.  481,  117  N.  W.  1007;  1 
Clark  &  Skyles  on  the  Law  of  Agency,  p. 
325;  Mechem  on  Agency,  U  148,  isa  As 
already  seen,  statements  of  this  account  were 
not  only  sent  to  Leoffler,  defendant's  agent, 
but  afterwards  to  defendant,  and  at  no  time 
did  the  latter  repudiate  the  act  of  Leoffler  in 
ordering  the  r^alrs  to  be  made,  but,  on  the 
other  hand,  by  his  passive  conduct  availed 
himself  of  the  plalntifTs'  material  and  labor 
in  installing  the  repairs,  which,  if  the  fur- 
nace was  to  be  longer  used,  were  a  necessity. 

The  objections  to  the  Instructions,  in  view 
of  our  conclusions,  are  not  of  sufficient  mag- 
nitude to  work  a  reversal  of  the  case.  While 
it  is  doubtful  If  plaintUFs'  right  to  recover  is 
In  any  way  affected  by  the  provisions  of  sec- 
tions 3813,  3814,  Bev.  Laws  1910,  yet,  there 
being  sufficient  proof  of  Leoffler's  agency, 
apart  from  the  fact  of  defendant's  ratifica- 
tion, to  sustain  the  verdict,  the  Jury  obvious- 
ly reached  a  proper  conclusion,  for  it  is  not 
every  error  that  works  a  reversal  of  a 
Judgment.  Considering  the  case  from  the 
standpoint  that  defendant  by  his  continued 
silence  acquiesced  in  his  agent's  act,  no 
other  verdict  could  properly  have  been  re- 
turned. 

[E]  Where  it  appears  from  the  evidence 
that  a  verdict  is  so  clearly  right  that,  had  It 
been  different,  the  court  should  have  set  It 
aside,  such  verdict  wUl  not  be  disturbed 
merely  for  the  reason  that  there  Is  error 
found  In  the  court's  instructions.  Shawnee 
Nat  Bank  v.  Wooten  &  Poots,  24  Okl.  425, 
103  Pac.  714;  Mitchell  v.  Altus  State  Bank, 
32  OkL  628,  122  Paa  666;  Horton  v.  Barly, 
134  Pac.  43a 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  should  be  affirmed. 

PBB  CUBIAM.    Adopted  in  whole. 
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HIIJ[>EIBRAND  ▼.  HILDEBRAND. 
<Sapt«me  Court  of  Oklahoma,    Dec  23,  1913.) 

(BgUaiu»  it  th0  Cnmirt.) 

L  DiTOKOB     (I     27*)  — Gbounds— "EXTBEia 

Cbokltt." 

Any  unjnstifiable  conduct  on  the  part  of 
the  husband,  which  so  grievously  wounds  the 
mental  feelings  of  the  wife,  or  ao  utterly  de- 
stroys her  peace  of  mind,  as  to  aeriously  im- 
pair her  bodily  health  or  endanger  her  life,  or 
such  as  utterly  destroys  the  legitmiate  ends  and 
objects  of  matrimony,  constitutes  extreme  cruel- 
ty within  the  meaning  of  the  statute,  although 
no  physical  or  personal  violence  is  inflicted  or 
even   threatened. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  iS  27,  62-83;    Dec  Dig.  |  27.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  3,  pp.  2630-2634.] 

2.  DiVOBCB      (I     27*)  —  GBOUHDB  —  "EXTBHIX 

False  and  (loiuidless  charges  of  adultery 
with  divers  men,  made  at  interviOs  during  a  long 
course  of  yean,  by  a  husband  against  the  wife, 
constitate  extreme  cruelty  witUn  the  meaning 
of  section  4962,  B«t.  Laws  1910. 

[Ed.    Note.— For   other    cases,    see    Divorce, 
Cent  Die  H  27,  62-«;  Dec  Dig.  {  27.*] 

3.  DiTOBCS  (I  28S*)— Akooht  or  Aumont— 

DlBCBETIOIf. 

Where  a  divorce  is  granted  the  wife  by 
reason  of  the  fault  of  the  husband,  the  allow- 
ance of  petmanent  alimony  rests  in  the  sound 
judicial  discretion  of  the  trial  court,  and  is  to 
be  exercised  with  reference  to  established  prin- 
ciples, and  on  a  view  of  all  the  circumstances, 
such  as  the  husband's  estate  and  ability,  at 
the  time  the  divorce  is  granted,  the  wife's  con- 
dition and  means,  and'  the  conduct  of  the  par^ 
ties. 

[Ed.  Note.-^or  other  cases,  see  Divorce,  Cent 
Dig.  I  666;  Dec  Dig.  |  235.*] 

4.  DrvoBcx  (I  240*)— AMouirr  ov  AuKoirr— 
DisGRsnoii. 

An  allowance  of  alimony  to  the  wif^  of 
]»Dperty  approximating  in  value  $10,000,  wnere 
the  remainder  of  the  husband's  estate,  not  con- 
sidering life  insurance  policies  matnring  at 
various  times  in  the  future,  is  worth  between 
$7,500  and  $8,000,  where  the  major  portion  in 
value  of  the  property  awarded  the  wife  con- 
sists of  a  homestead  acquired  by  the  parties 
jointly  during  their  marriage,  and  where  the 
wife  la  given  the  care,  custody,  and  control  of 
two  of  the  three  minor  children  (the  third  and 
oldest  child  not  being  provided  for  in  the  decree), 
will  not  be  disturbed  on  appeal  as  an  unreason- 
able allowance 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  67&-678,  680;   Dec  Dig.  {  240.*] 

CommlssioiierB'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Kay  County;  W. 
M.  Bowles,  Judge. 

Action  for  divorce  and  alimony  by  Clara 
B.  Hlldebrand  against  E.  A.  Hlldebrand. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

W.  K.  Moore,  of  Fonca  City,  for  plaintiff 
in  error.  John  S.  Burger,  of  Blackw^,  for 
defendant  in  oror. 

-  SHARP,  a  The  first,  second,  third,  and 
fonrtli  assignments  of  error  involve  either 
the  legal  soffldency.  of  plaintlfTs  petition,  or 


the  proof  submitted  In  Its  support,  and  may 
therefore  be  considered  together.  The  peti- 
tion charged  extreme  cruelty  in  that  defend- 
ant falsely  and  maliciously,  and  without 
grounds,  accused  plaintiff  of  having  com- 
mitted adultery  with  divers  men,  at  divers 
times  and  places,  during  the  last  10  years 
preceding  the  filing  of  her  petition.  Other 
acts  of  cruelty,  set  forth  in  the  petition, 
unnecessary  to  be  here  reiterated,  together 
with  the  acts  of  cruelty  mentioDed,  it  was 
charged,  caused  plaintiff  great  suffering,  men- 
tal anguish  and  pain,  worry  of  mind,  and 
great  humiliation,  with  the  result  that  her 
health  was  greatly  impaired,  and  she  was 
rendered  almost  Insane.  The  facts  charged 
were  abundantly  proved. 

Defendant,  a  widower  40  years  of  age, 
married  plaintUf,  -who  was  at  the  time  of 
her  marriage  21  years  of  age,  at  Matfield 
Green,  Kan.,  on  the  5th  day  of  May,  1892. 
As  a  result  of  their  union  three  children 
were  bom,  aged  at  the  date  suit  was  brought, 
respectively,  16,  18,  and  11  years.  The  first 
step  In  the  family  discord  was  when  plain- 
tiff visited  her  parents  about  three  months 
after  her  marriage,  and  was  falsely  accused 
by  her  husband  with  having  clandestinely 
met  a  gentleman  acquaintance,  though  no 
criminal  intimacy  was  in  this  Instance  charg- 
ed. About  two  years  after  their  marriage, 
they  moved  to  (Mtlahoma,  where  defendant 
made  homestead  entry  on  a  claim  in  Kay 
ooonty.  Shortly  thereafter  defendant  became 
jealous  of  one  James  Patterson,  who  had 
called  at  their  home  on  some  neighborly  er- 
rand. In  1902  defendant  accused  plaintiff 
of  being  criminally  intimate  with  a  hired 
hand,  who  was  at  the  time  in  their  employ; 
that  at  the  time  defendant  had  left  plaintiff 
home  sick  in  bed,  with  no  one  to  attend  her. 
He  threatened  to  kill  plaintiff  on  this  occa- 
sion, if  he  could  only  be  i)ositlve  of  her  guilt 
On  account  of  defendant's  said  conduct  on 
this  occasion,  plaintiff  became  melancholy, 
nervous,  and  physically  111.  Plaintiff  was 
also  jealous  of  the  local  school-teacher,  who 
occasionally  called  at  the  Hlldebrand  home 
to  see  the  defendant,  who  was  clerk  of  the 
school  board.  Joe  Schmidt,  a  neighbor,  was 
another  of  whom  defendant  was  jealous.  Dr. 
Elliott,  at  one  time  the  family  physician, 
was  another  toward  whom  he  manifested 
much  jealousy,  charging  plaintiff  with  hav- 
ing drank  whisky  with  him.  On  the  occasion 
of  a  visit  by  plaintiff  to  her  old  home  in  Kan- 
sas, where  for  several  months  she  was  under 
a  physician's  care,  and  upon  her  return  home, 
she  stated  that:  "Mr.  Hlldebrand  had  just 
worn  me  out  by  sexual  abuse,  just  complete- 
ly worn  me  out  untU  I  was  forced  to  beg 
him  to  let  me  alone,  and  he  would  not  do  it 
and  I  finally  became  hysterical  and  cried, 
and  he  called  me  a  strumpet  and  said  that 
while  I  had  been  at  my  old  home  I  had  been 
Intimate  with  at  least  a  doeen  men  and  had 
spent  that  winter  around  the  Old   Central 
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Hotel,  and  tbat  he  would  not  live  wltb  me 
again  to  save  my  soul  from  hell." 

Wllle  Wlldgrnbe,  a  neigbhor  boy,  also  came 
in  for  a  share  of  his  Insane  Jealousies,  and 
wltb  whom  he  accused  plaintiff  of  b^ng 
ondaly  Intimate.  Kelley  Kersey  and  the 
Johnson  boys  were  others  toward  whom  de- 
fendant formed  an  aversion  on  account  of 
his  ungrounded  suspicions.  On  one  occa- 
sion, when  two  young  m«i  came  to  the  home 
to  call  on  a  lady  guest  visiting  them,  defend- 
ant upon  his  return  flew  into  a  violent  rage, 
broke  a  panel  out  of  the  door,  and  caused 
a  disturbance.  Dr.  Conway  was  another 
with  whom  defendant  charged  plaintiff  with 
having  had  criminal  relations,  saying  that  he 
would  bet  tbat  plaintiff  had  slept  with  him 
60  times.  Dr.  Oearhardt  was  still  another 
with  whom  plaintiff  was  charged  with  hav- 
ing been  criminally  intimate.  The  evidence 
shows  not  the  slightest  ground  whatever  for 
any  of  these  brutal  and  indefensible  charges. 
They  stand  uncontradicted,  save  in  the  un- 
corroborated and  very  unsatisfactory  evi- 
dence of  the  defendant  himself.  Plaintiff,  at 
the  time  of  her  marriage,  was  a  school-teach- 
er, and,  the  evidence  unmistakably  shows,  a 
woman  of  some  considerable  refinement  The 
effect  upon  her  of  these  long  years  of  con- 
tinuous ill  treatment  is  perhaps  best  told 
in  her  own  language.  The  day  before  the 
birth  of  one  of  her  children,  some  question 
about  what  physician  would  be  called  arose. 
She  says  that  defendant  assumed  to  be  in- 
dignant at  Dr.  Elliott  on  some  account,  and 
said  that  he  would  show  him  that  they  did 
not  need  to  have  a  doctor,  and  that  "when 
I  was  taken  sick  on  the  30th  day  of  Decem- 
ber, on  a  very  cold  night,  we  were  alone 
and  Mr.  Hildebrand — well,  I  offended  his 
sensibilities  with  my  sickness,  his  olfactory 
nerves  were  so  offended  and  he  spoke  to  me 
so  brutally  that  my  heart  was  nearly  broken, 
and  I  was  obliged  to  go  out  in  a  cold  room 
and  stay  there  frequently  for  intervals  of  a 
half  an  hour,  and  it  was  so  cold  in  there 
that  water  spilled  on  the  floor  was  frozen, 
and  it  made  my  sickness  unnatural,  and  I 
suffered  a  great  deal,  and  when  I  cried  he 
raised  up  and  says,  'Well,  for  God's  sake, 
what  are  you  bellering  for?  he  says,  'if  you 
can't  sleep,  there  isn't  any  reason  why  you 
should  keep  the  whole  house  awake;'  and 
after  that  of  course  I  stifled  my  groans  until 
after  daylight."  Harry  was  bom  the  next 
afternoon,  no  physician  being  sent  for  during 
her  labors. 

On  another  occasion,  while  plaintiff  was 
confined  to  her  bed  with  Illness,  a  neighbor 
boy  dropped  in  to  inquire  of  her  condition. 
The  conduct  of  defendant  when  he  learned 
of  this  fact  is  explained  by  plaintiff  thus- 
wise:  "When  M!r.  Hildebrand  found  out,  he 
doubled  up  his  fist  and  shook  it  in  my  face, 
oh  well,  within  a  half  an  inch  of  my  eyes. 
I  thought  he  was  going  to  strike  me,  and  still 
he  would  not  have  made—  Q.  State  what 
he  said.    A.  Well,  he  said  that  if— the  first 


time  he  met  that  God  damned  son  of  a  bltdi, 
he  was  going  to  walk  up  to  him  and  strike 
him  between  the  eyes,  be  didn't  care  If  he 
knocked  him  dead;  he  wouldn't  even  listen 
to  my  explanation  about  him  not  being 
there — ^he  walked  out  the  door  and  slammed 
it  after  him,  and  then  a  short  time  after 
that  a  deputy  came  from  Ponca  City  to  at- 
tach some  property  of  ours  and  sell  it  for 
a  debt,  and  Mr.  Hildebrand— I  was  still  sick 
in  bed  and  couldn't  get  up — Mr.  Hildebrand 
said  he  was  going  away,  be  hitched  up  and 
was  getting  ready  to  drive  away,  and  be 
came  to  the  door  and  he  says,  'If  ttiat  damn 
deputy  comes  out  there  to-day  to  sell  these 
hogs,'  he  says,  'don't  you  let  him  step  his 
foot  on  this  place.'  I  said  'Well,  papa,  how 
can  I  help  myself.'  He  says,  'Tou  can  go  to 
heU  then,'  and  be  went  that  way." 

Referring  to  the  birth  of  the  youngest  son, 
the  VTitness  testified:  "The  next  sickness  that 
I  remember  was  when  my  boy — after  my 
boy  Bichard  came,  my  youngest  son,  and  I 
sent  for  my  sister  Jluby  to  help  me  and  it 
was  always  the  same  trouble  about  the 
smoke,  and  he  never  gave  me  even  a  kind 
word.  He  would  speak  about  the  dirt  and 
things  weren't  clean  enough,  and  I  laid 
around  in  the  dirt  like  a  shoat;  if  I  looked 
bad,  he  said  I  looked  like  a  cow  that  bad 
lost  her  calf;  that  la  the  kind  of  remarks 
he  made  to  me  all  the  time;  and  my  house 
was  *just  barren  of  everything.  We  had 
been  in  Oklahoma  long  enough  to  begin  to 
get  things;  we  had  raised  some  good  crops 
and  had  money,  but  it  all  had  to  go  to  pay 
old  debts.  I  didn't  even  have  clothes,  and  I 
didn't  go  to  town  more  than  twice  a  year 
to  buy  anything.  If  I  did,  he  didn't  give  me 
any  money  to  buy  anything." 

On  five  occasions,  when  plaintiff  was  ill, 
caused  by  miscarriages,  defendant  would  say 
that  he  didn't  believe  there  was  anything 
the  matter  wltb  her,  and  if  there  was,  "It 
didn't  belong  to  him." 

It  was  shown  that  for  over  10  years  plain- 
tiff had  charge  of  the  farm,  defendant  spend- 
ing all  oC  his  time,  except  Saturday  nights  and 
Sundays,  in  Ponca  City,  where  he  was  engag- 
ed in  the  telephone  business.  Since  moving 
to  Oklahoma,  plaintiff  had  done  almost  all 
kinds  of  manual  labor,  such  as  painting  the 
house,  inside  and  out,  herding  the  cattle, 
shoveling  wheat,  gardening,  and  cleaning  out 
the  stable,  and  bad  contributed  largely  to- 
ward their  property  accumulations.  During 
all  of  this  time  plaintiff,  on  account  of  de- 
fendant's conduct,  was  ostracized  by  her 
neighbors,  and  had  no  social  companionships, 
but  patiently  bore  the  studied  Insults  and 
imprecations  heaped  upon  her  by  her  hus- 
band, who  for  10  years,  save  from  Satuiday 
night  until  Monday  morning,  made  his  home 
at  the  leading  hotel  in  Ponca  City,  and 
traveled  during  the  latter  years  in  an  auto- 
mobile, while  his  wife  performed  her  menial 
labors  on  the  farm.  As.  stated  by  plaintiff: 
"So  far  as  my  relations  with  my  husband 
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hare  been  ooneemed,  It  bas  been  one  long 
bitter  period  of  Jost  misery  for  Bomething 
like  15  or  16  years." 

Mnch  more  eridence,  some  of  which  Is  even 
more  damning  than  that  mentioned,  was  pro- 
duced at  the  trial.  It  was  shown  that  de- 
fendant rei;>eatedly  stated  that  he  cared  noth- 
ing for  his  wife  or  their  three  children,  and 
that  when  he  married  her  he  needed  a  home 
and  a  housekeeper,  and  picked  pTalntlfT  out 
from  among  the  other  girls  of  Matfleld  Green 
tor  that  pnriwse. 

[1]  Does  the  petition  charge,  and  does  the 
evidence  show,  extreme  cruelty,  within  the 
meaning  of  onr  dlTorce  statute  (section  6172, 
Comp.  Laws  1909;  section  4962,  Rer.  Laws 
1910)?  The  law  at  one  time  required  proof 
of  physical  violence  where  extreme  cruelty 
was  relied  upon  as  a  ground  for  divorce; 
but  the  later  and  better  considered  cases 
bare  repudiated  this  doctrine,  as  taking  too 
low  and  sensual  view  of  the  marriage  rela- 
tion, and  it  Is  now  very  generally  held  that 
any  unjustifiable  conduct  on  the  part  of  ei- 
ther spouse,  which  so  grievously  wounds  the 
mental  feelings  of  the  other,  or  so  utterly 
destroys  the  peace  of  mind  of  the  other,  as  to 
seriously  Impair  the  bodily  health  or  endan- 
ger the  life  of  the  other,  or  such  as  utterly 
destroys  the  legitimate  ends  and  objects  of 
matrimony,  constitutes  extreme  cruelty  un- 
der the  statute,  although  no  physical  or  per- 
sonal violence  be  Inflicted  or  even  threatened. 
Beach  V.  Beach,  4  OkL  359,  46  Pac.  514; 
Barker  y.  Barker,  25  Okl.  48,  105  Pac.  347, 
26  L.  R.  A.  (N.  S.)  909 ;  Lyon  v.  Lyon,  134 
Pac  650;  Glbbs  v.  Glbbs,  18  Kan.  419;  Car- 
Iientcr  v.  Carpenter,  30  KaiL  712,  2  Pac.  122, 
46  Am.  R^.  106;  Avery  v.  Avery,  33  Kan. 
1.  6  Paa  418,  52  Am.  Rep.  622;  Master- 
man  V.  Hasterman,  68  Kan.  748,  51  Pac.  277 ; 
Bowe  V.  Rowe,  84  Kan.  096,  115  Pac.  553. 

[2]  False  charges  of  adultery,  made  by  the 
husband  of  the  wife  maliciously  and  without 
probable  cause,  constitute  legal  cruelty.  To  a 
pure  and  virtuous  woman,  in  no  way  could  a 
husband  show  his  cruelty  and  Inhumanity 
more  completely  than  by  false  and  unfound- 
ed charges  of  a  want  of  chastity ;  and,  where 
the  charges  are  repeated  and  continued  for  a 
long  term  of  years,  and  embrace  many  al- 
leged facts  of  adultery,  which.  If  true,  would 
make  the  wife  a  being  little  better  than  a 
common  prostitute,  the  offense  is  aggravated 
almost  beyond  the  pale  of  human  forgive- 
ness. Wben  a  husband  descends  to  such  a 
level,  and  becomes  so  vicious  and  depraved, 
and  so  completely  forgetful  of  the  sanctity 
of  the  marital  relation,  then  Indeed,  in  bis 
case,  the  institution  of  matrimony  falls.  The 
law  does  not  require  that  a  good  woman  fur- 
ther oontiiiue  to  cohabit  with  such  a  type. 
Human  law  requires  no  such  sacrifice,  and 
the  fact  that  defendant  did  not  use  a  blud- 
geon will  not  enable  him  to  defeat  the 
wronged  wife,  in  a  suit  for  legal  separation 
and  alimony.  Blows  often  wound  less  deep- 
ly than  words,  and  In  this  age  of  Christian 


dvUlzation  wboi  the  wife  is  not  as  a  beast 
of  the  field  but  instead  the  queen  of  the 
home  she  is  entitled  of  right  to  the  husband's 
unfaltering  love  and  respect  and  where  this 
Is  denied  her,  where  there  Is  sufficient  evi- 
dence, to  the  protection  of  the  courts.  We 
find  little  patience  with  the  inaistenoe  of 
the  once  semlbarbarlc  rule  that  afforded  an 
avenue  of  escape  to  the  Injured  wife  only 
where  physical  violence  was  inflicted  upon 
her.  Beach  v.  Beach,  4  OkL  359,  46  Pac.  514 ; 
Barker  v.  Barker,  25  Okl.  48,  105  Pac.  S47, 
26  L.  B.  A.  (N.  8.)  909;  Mathewson  v.  Math- 
ewson,  81  Vt  173,  69  AO.  646,  18  U  R.  A. 
(N.  S.)  300,  and  note;  MUler  v.  ICUler,  89 
Neb.  239,  131  N.  W.  203,  34  U  R.  A.  (N.  S.) 
360,  and  note;  MacDonald  v.  MacDonald, 
155  Cal.  666,  102  Pac.  927,  25  L.  R^  A.  (N.  S.) 
46;  14Cyc.  606. 

The  findings  of  the  court  are  that  the  al- 
legations in  plaintiff's  petition  are  true. 
These  allegations  assign  extreme  cruelty  as 
a  ground  of  divorce,  and  on  appeal  we  are 
not  concerned  with  the  reason  given  for 
reaching  the  correct  conclusion.  The  peti- 
tion sufficiently  stated  a  good  cause  of  ac- 
tion, and  was  supported  by  the  great  pre- 
ponderance of  the  evidence.  The  court  could 
not  have  done  otherwise  than  to  find  in  favor 
of  the  plaintiff. 

[3,4]  Finally,  It  la  urged  that  the  court 
erred  In  Its  decree  awarding  alimony  In 
property  valued  at  over  910,000.  The  statute 
antborlidng  an  award  of  alimony  (section 
4969,  Rev.  Laws  1910)  provides  that  when  a 
divorce  shall  be  granted  by  reason  of  the 
fault  or  aggression  of  the  husband,  the  wife 
shall  be  allowed  such  alimony  out  of  the 
husband's  real  and  personal  property  as 
the  court  shall  think  reasonable,  having  due 
regard  to  the  property  which  came  to  him 
by  marriage,  and  the  value  of  his  real  and 
personal  estate  at  the  time  the  decree  is 
rendered,  and  which  alimony  may  be  allow- 
ed to  her  either  In  real  or  personal  property, 
or  both.  The  plain  letter  of  the  statute, 
therefore,  gave  to  the  trial  court  the  right 
to  make  such  an  award  as  It  thought  rea- 
sonable In  the  light  of  the  evidence  adduced. 
The  rule  announced  Is  in  full  harmony  with 
the  very  general  rule  that  the  allowance  of 
permanent  alimony  is  a  matter  of  sound  Ju- 
dicial discretion,  to  be  exercised  with  refer- 
ence to  established  principles,  and  upon  a 
view  of  all  the  circumstances  of  each  par- 
ticular case;  such  as  the  estate  and  ability 
of  the  husband,  the  condition  and  means  of 
the  wife,  and  the  conduct  of  the  parties. 
Adams  V.  Adams,  30  Okl.  327,  120  Pac.  566 ; 
Viertel  v.  Viertel,  212  Mo.  562,  111  S.  W.  579 ; 
McConnell  v.  McConnell,  98  Ark.  193,  136  S. 
W.  931,  33  L.  R.  A.  (N.  S.)  1094;  Huffman 
V.  Huffman  (Ind.  App.)  101  N.  E.  400;  Call  v. 
Call,  65  Me.  407;  Winkler  v.  Winkler  (Miss.) 
61  South.  1;  Wyriclk  v.  Wyrick,  88  Neb.  9, 
128  N.  W.  662;  McCarthy  v.  McCarthy,  143 
N.  y.  236,  38  N.  B.  288 ;  Blair  v.  Blair  (I]  tab) 
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121  Pac.  19,  38  Ii.  R.  A.  (N.  8.)  269;  Harris 
V.  Harria,  81  Grat  (Va.)  18. 

The  evidence  showed  that  the  value  of 
the  farm  on  which  plaintiff  resided,  and  had 
charge  of  for  10  years,  was  between  $9,000 
and  $10,000.  Other  property  covered  by  the 
decree  amounted  In  all  not  to  exceed  $1,000 
additional.  The  defendant  was  the  owner  of 
dividend  paying  stock  In  the  American  Teler 
graph  &  Telephone  Company  of  the  value  of 
approximately  $5,000,  in  addition  to  which 
he  had  about  $1,000  on  deposit  In  a  bank, 
and  owned  real  estate  In  Oklahoma  City, 
Ponca  City,  and  Braman,  worth  approximate- 
ly $1,400,  and  life  Insurance  policies  amount- 
ing to  $5,000,  one  policy  for  $1,000  maturing 
the  year  following  the  trial,  one  one  or  two 
years  later,  and  the  others  having  some  time 
to  run.  He  also  owned  an  automobile,  and  was 
drawing  a  salary  from  the  Pioneer  Tele- 
phone ft  Telegraph  Company  of  $76  per 
month.  The  decree  gave  to  the  plaintUf  the 
care,  custody,  and  control  of  the  two  younger 
children,  Harry  and  Richmond;  and,  con- 
sidering this  fact  and  the  further  fact  that 
plaintiff  by  her  long  years  of  arduous  labor 
bad  contributed  largely  to  the  property  ac- 
cumulations, we  think  that  no  abuse  of  dis- 
cretion In  the  matter  of  fixing  the  amount  of 
the  alimony  is  made  to  appear. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  is  wholft 


ST.  LOUIS  ft  S.  r.  BY.  CO.  r.  SMITH. 
(Supreme  Court  of  Oklahoma.    Dec.  23,  1918.) 

(Svttalnu  5y  tk«  Court.) 

1.  Railroads  (|  446*)— Action  for  Kizuhq 
Cattub— Duty    to   iFshcb— Question    for 

JUBT. 

By  statute  (section  1389,  Comp.  Laws  1909, 
section  1435,  Rev.  Laws  1910)  it  is  made  the 
duty  of  railroad  companies  to  fence  their  roads, 
except  at  public  highways  and  station  grounds, 
with  a  good  and  lawful  fence. 

[Ed.   Note.— For  other   cases,   see  Railroads, 
Cent.  Dig.  H  1627-1841;    Dec.  Dig.  {  446.*] 

2.  RAXCAOAns  (I  446*)— Action  fob  KnxxNO' 
Cattxb— DoTT  TO  Fbnob— QuBsnon  BD^ 
Jury. 

Whether  a  certain  place  constitutes  a  part 
of  the  station  grounds,  or  a  public  highway, 
where  the  railroad  company  is  by  statute  ex- 
empt from  maintaining  a  fence,  is  a  question  of 
fact  for  the  jury  trying  the  case. 

[Ed.  Note.— For  other   cases,  see  Railroads, 
Cent.  Dig.  ||  1627-1641;    Dec.  Dig.  |  446.*] 

3.  RAiLBOAns  ({  443*)— K1I4LINO  of  AmiCALa 

— SUFFICIENQJ  OF  EVIDENCB. 

The  fact  that  the  evidence  may  show  that 
the  cattle  were  killed  at  a  railroad  crossing,  rel- 
atively near  a  station  platform,  is  not  sufficient 
pioof  that  the  killing  occurred  either  at  a  pnb- 
lic  highway  or  a  stanon  grounds. 

[Ed.   Note. — For  other   cases,  see  Railroads, 
Cent.  Dig.  H  1608-1620;    Vte.  Dig.  |  443.*1 


4.  Damages  (|  188*)- Khxiwo  of  Cattlb- 
EviDENCK  OF  Value— Sufficiency. 

Testimony  examined  and  held  sufficient  to 

prove  the  market  value  of  the  animals  killed 

and  injured. 

[Ed.   Note. — For  other   cases,    see   Damages, 

Cent  Dig.  f  511;   Dec.  Dig.  }  188.*] 

(Additional  8yttaiu$  hy  Editorial  Staff.) 

6.  Highways  (J  18*)— "Pubmo  Highway." 
A  "public  highway,"  as  distinguished  from 
a  private  road,  is  one  which  is  open  to  the  trav- 
el of  the  public.  It  is  the  right  to  travel  upon  it 
by  all  the  world,  and  not  the  exercise  of  die 
right,  which  makes  it  a  public  highway. 

[Ed.  Note.— For  other  cases,  see  Highwars, 
Cent  Dig.  S  25;  Dec  Dig.  {  18.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3291-3306 ;   vol.  8,  p.  7678.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  McCurtaln  County  Court;  T.  J. 
Barnes,  Judge. 

Action  by  T.  W.  Smith  against  the  St 
Louis  &  San  Francisco  Railway  Company. 
From  Judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A 
Klelnschmldt  and  E.  H.  Foster,  both  of  Okla- 
homa City,  for  plaintiff  In  error. 

SHARP,  C.  From  a  careful  examination 
of  the  testimony,  we  fall  to  find  any  eridence 
of  negligence  on  the  part  of  the  train  crew 
in  cliarge  of  the  freight  train  that  struck 
plaintiff's  cows.  On  the  other  hand.  It  con- 
clusively appears  tliat,  after  the  discovery 
of  the  Animals  on  the  track,  it  was  impos- 
sible to  stop  the  train  in  time  to  avoid  the 
accident  Atchison,  T.  ft  S.  F.  Ry.  Co.  v. 
Henderson,  27  OkL  560,  112  Paa  986;  St 
Louis  ft  S.  F.  Ry.  Co.  v.  Webb,  36  OkL  235, 
128  Pac.  252. 

[1,2]  However,  in  addition  to  the  forego- 
ing allegation  of  negligence,  It  was  further 
charged  that  the  railroad  company  had  neg- 
ligently and  knowingly  permitted  its  right 
of  way  fence  to  be  down,  and  not  in  condi- 
tion to  turn  stock,  and  thereby  plaintiff's 
cows  strayed  upon  the  track,  with  the  result 
that  one  was  killed  and  another  injured. 
By  the  statute  it  is  made  the  duty  of  every 
person  or  corporation  owning  or  operating 
any  railroad  in  this  state  to  fence  its  right 
of  way,  except  in  public  highways  and  sta- 
tion grounds,  with  a  good  and  lawful  fence. 
Comp.  Laws  1909,  i  1389.  Section  1380  de- 
fines a  lawful  fence.  Section  1392  provides : 
"Whenever  any  railroad  corporation  or  the 
lessee,  person,  company  or  coriwration  oper- 
ating any  laUroad,  shall  neglect  to  build  and 
maintain  such  fence,  as  provided  in  tills  act, 
such  railroad  corporation,  lessee,  person,  com- 
pany or  corporation  operating  the  same  shall 
be  liable  for  all  animals  killed  by  reason 
of  the  failure  to  construct  such  fence."  The 
question,  therefore,  for- our  determination  un- 
der this  issue  is :  Was  the  accident  cominit- 
ted  at  a  public  highway  or  a  station  grounds 
on  defendant's  line  of  road?    It  occnired  at 
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tbe  little  T"<w  town  of  Dnval,  a  flag  station 
on  defendant  company's  line  of  road  in  Mc- 
Cortaln  county.  At  the  station  there  was 
no  depot,  but,  Instead,  a  platform  (presum- 
ably for  the  nse  of  passengers  in  getting  on 
or  alighting  from  the  trains).  The  crossing 
near  which  the  accident  occurred  was  a  short 
distance  west  of  the  platform.  West  of  this 
crossing  some  20  or  30  yards,  the  railroad 
company  had  put  in  cattle  guards.  It  ai>- 
pears  that  the  right  of  way  on  either  side  of 
the  crossing  had  been  fenced,  but  tliat  the 
fences  had  not  been  kept  up,  and  were  down 
at  the  time  of  the  accident  At  the  point  of 
crossing  there  were  gatea  In  the  fence, 
which  the  testimony  shows  to  hare  been  al- 
lowed to  remain  open.  After  installing  the 
cattle  guards,  the  company  had  put  up  the 
right  of  way  fence  at  the  crossing  on  seyeral 
occasions.  It  apiiears,  from  plaintiff's  testi- 
mony, that  this  crossing,  while  the  only  one 
In  that  Tldnlty,  was  a  prtyate  crossing  to  a 
nearby  sawmllL  On  both  sides  of  the  track, 
were  seyeral  piles  of  rallnMid  ties,  between 
the  cattle  guards  and  the  dirt  road  cross- 
ing to  the  east  Whetlier  or  not  the  point 
of  crossing  was  a  public  highway  within  the 
meaning  of  the  statute,  or  whether  the.  ani- 
mals were  struck  at  a  place  constituting  the 
station  grounds  of  defendant  company,  is  not 
clear,  as  we  shall  presently  see. 

[I]  A  public  highway,  as  dlstingnitihed 
from  a  private  road,  is  one  which  is  open  to 
the  trayel  of  the  publia  It  is  the  li^t  to 
travel  upon  it  by  all  the  world,  and  not  the 
exercise  of  the  right  which  makes  it  a  pub- 
lic highway.  In  re  City  of  New  York,  135 
N.  Y.  253,  31  N.  E.  1043,  31  Am.  St  Rep.  825; 
Shelby  County  Commissioners  y.  Castetter, 
7  Ind.  App.  309,  33  N.  B.  986,  34  N.  E3.  687; 
Laufer  y.  Bridgeport  Traction  Co.,  68  Conn. 
475.  37  AtL  379,  37  L.  B.  A.  533;  State  y. 
Paine  Lbr.  Co.,  84  Wis.  205.  64  N.  W.  603; 
Southern  Kansas  By.  Ca  y.  Oklahoma  City 
et  al.,  12  OkL  82,  60  Pac.  1060.  It  seems  that 
this  roadway  led  through  the  little  town  to 
the  south,  past  plaintiff's  residence*  but  It 
does  not  appear  from  where,  or  that  it  was 
used  by  the  public  In  general,  pursuant  to  a 
lawful  right  and  we  are  left  to  Infer  its 
character  farther  than  as  shown  by  the  fore- 
going testimony. 

Whether  a  certain  point  constitutes  a  part 
of  the  station  grounds  or  a  public  highway 
crossing,  where  the  company  is  exempt  by 
statute  from  maintaining  a  fence,  is  usually 
a  question  of  fact  to  be  determined  by  the 
Jury  trying  the  case.  St  liOuU  tt  S.  F.  By. 
Co.  y.  Brown,  32  OkL  483,  122  Pac.  136;  El- 
Uott  on  Railroads,  1 1202.  The  fact  that  the 
crossing  was  ttte  only  one  in  the  vlUage  did 
not  necessarily  make  It  a  public  crossing. 
There  was  testimony  tending  to  show  that 
it  was  a  prlyate  crossing  for  the  conyenience 
of  particular  Indlylduals,  in  which  eyent  It 
would  be  the  duty  of  the  railroad  company 


to  exercise  reasonable  care  to  see  that  Its 
fences  were  kept  up,  and  its  gates  closed,  as 
was  held  in  St  Louis  ft  S.  F.  Ry.  Co.  y.  Wil- 
Uams,  31  OkL  450,  122  Pac  152.  As  already 
noted,  the  testimony  is  confusing  as  to  the 
character  of  the  place  where  the  animals 
were  struck,  L  e.,  whether  at  a  place  where 
defendant  was  required  to  erect  and  maintain 
a  fence,  or  at  either  a  public  crossing  or  sta- 
tion grounds. 

[I]  While  the  accident  occurred  relatively 
near  the  station  platform,  and  between  the 
platform  and  certain  cattle  guards  to  the 
westward,  yet  it  was  outside  of  the  switches, 
and  at  a  point  where  the  railroad  company 
had  maintained  a  fence  inclosing  its  right 
of  way,  and  at  the  crossing  had  caused  gates 
to  be  erected  in  Its  fence,  but  which  were 
down  at  the  time  of  injury.  The  testimony 
was  sufficient  to  give  rise  either  to  an  infer- 
ence In  favor  of  plaintiff  or  one  favorable 
to  defendant  and  is  therefore  concluded  by 
the  yerdlct  of  the  Jury. 

[4]  It  Is  urged  that  there  is  no  competoit 
evidence  tending  to  prove  the  market  value 
of  the  cattle  struck  by  defendant  company's' 
train.  W9  have  read  the  entire  testimony 
with  care,  and  cannot  agree  with  counsel.  It 
was  suffidently  shown  that  the  market  value 
of  the  cow  killed,  and  the  damages  sustained 
to  the  one  injured,  exceeded  the  amount  of 
the  verdict  Some  of  the  questions  and  an- 
swers were  objectionable.  The  plaintiff  was 
asked,  after  having  first  been  qualified:  "Q. 
What  was  she  worth?  A.  She  was  worth 
$75  to  me."  This  answer  is  particularly  ob- 
jected to,  but  it  does  not  appear  from  the 
record  that  any  objection  to  said  answer  was 
made  at  the  time.  The  animal  killed,  as 
shown  by  the  testimony,  was  a  first-class 
Jersey  milk  cow,  fresh  and  In  good  order; 
the  animal  injured  was  her  half-sister.  We 
think  the  testimony  sufficient  within  the 
rule  announced  in  Midland  Valley  R.  Co.  v. 
Ezell,  36  OkL  517,  129  Pac.  734;  Choctaw,  O. 
&  O.  B.  Co.  y.  Deperade,  12  OkL  367,  71  Pac. 
629 ;  Ulson  y.  Territory,  11  OkL  351i  67  Pac. 
473;   Coyle  y.  Banm,  3  OkL  695,  41  Pac.  389. 

The  Judgment  of  the  trial  court  should  be 
sArmed. 

PEB  CURIAM.    Adopted  in  whole. 


ST.  PAUL  FIRE  &  MABINB  CO.  y.  BRAGG. 
(Supreme  Court  of  Oklahoma.    Dec.  20.  1913.) 

(ByUdku*  iy  iKe  Court.) 
IirsTTBANCB  (I  640*)— Action  on  Pouot— Pk- 

TITION— EUCCTIOR  TO  OaNCXI.. 

In  an  action  on  a  fire  insurance  policy 
containing  the  following  clause:  "This  entire 
policy  shall  be  void  at  the  election  of  the  com- 
pany, if,  without  the  consent  of  the  secretary 
or  general  agent  of  the  company  indorsed  there- 
on, any  other  insurance  is  now  or  shaiU  be 
taken  out  on  any  of  the  property  above  de- 
scribed,"— where  the  answer  alleges  a  violation 
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of  this  clause  by  the  insured  in  taking  out  ad- 
ditional insurance  on  the  same  property  covered 
by  the  policy  in  suit,  without  the  knowledge  or 
consent  of  the  company,  but  fails  to  allege  a 
compliance  with  the  terms  of  the  i>olicy  which 
prescribes  that  in  case  the  company  elects  to 
cancel  the  policy  it  shall  do  so  "by  returning 
to  the  assured  the  pro  rata  unearned  premiiun, 
if  it  has  been  paid,  or,  if  not,  by  indorsing  the 
amount  thereof  on  any  unpaid  premium  note 
and  giving  written  notice  thereof  to  the  as- 
sured," and  does  not  allege  payment  or  tender 
to  the  assured  of  the  pro  rata  unearned  premium, 
and  the  giving  of  written  notice  to  the  assured, 
does  not  sufficiently  plead  an  election  on  the 
part  of  the  company  to  declare  the  policy  void. 
[B}d.  Mote. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  1554.  1609-1612,  1614-1624 ;  Dec. 
Dig.  I  640.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Comanche  Coun- 
ty;  J.  T.  Johnson,  Judge. 

Action  by  G.  W.  Bragg  against  the  St  Paul 
Fire  &  Marine  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Houston  ft  Brooks,  of  Wichita,  Kan.,  and 
Chas.  Mltschrich,  of  Ijawton,  for  plaintiff  In 
error.  H.  C.  Stubblefleld  and  Hudson  & 
Whalln,  all  of  Lawton,  for  defendant  In  er-, 


GALBRAITH,  C.  The  defendant  In  error, 
on  November  30,  1909,  Instituted  this  action 
In  the  district  court  of  Comanche  county, 
against  the  defendant  In  error,  on  a  fire  In- 
surance policy  that  had  been  delivered  to  the 
defendant  in  error,  by  the  agent  of  the  plain- 
tiff in  error,  at  Lawton,  Okl.,  on  the  4th  day 
of  February,  1907,  (Insuring  his  dwelling  house 
and  household  effects  against  loss  by  fire  in 
the  sum  of  $600,  and  alleging  that  the  prop- 
erty insured  was  destroyed  by  fire  on  the 
24th  day  of  October,  1908,  and  that  proof  of 
loss  had  been  furnished,  as  required  by  the 
terms  of  the  policy,  on  the  27th  day  of  Oc- 
tober, 1908,  and  the  plaintiff  had  performed 
all  the  conditions  on  his  part  to  be  performed, 
as  prescribed  by  the  terms  of  the  policy,  and 
that  the  defendant  had  failed  to  pay  the 
same  o>  any  part  thereof,  and  prayed  for 
Judgment  in  the  sum  of  $600  and  costs.  The 
defendant  answered  the  plaintiff's  amended 
petition  admitting  that  it  executed  and  de- 
livered the  policy,  as  charged,  but  denied 
each  and  every  other  material  allegation  in 
the  petition  contained,  and  in  the  second 
paragraph  of  the  answer  set  ont  that  the  pol- 
icy issued  as  aforesaid  contained,  among 
other  provisions,  the  following  condition: 
"This  entire  policy  shall  be  void  at  the  elec- 
tion of  the  company,  if,  without  the  consent 
of  the  secretary  or  general  agent  of  the  com- 
pany Indorsed  hereon,  any  other  insurance 
is  now  or  shall  be  taken  out  on  any  of  the 
property  above  described."  And  charged  that 
the  plaintiff  violated  the  terms  of  this  con- 
dition of  the  contract,  inasmuch  as,  after 
the  Issuance  and  delivery  of  the  policy  in 
suit,  the  plaintiff  took  out  additional  insur- 


ance on  the  property  covered  by  said  policy, 
without  the  knowledge  or  consent  of  the  sec- 
retary or  general  agent  of  the  defendant 
company,  indorsed  on  the  policy  In  wrltin;, 
as  in  the  above  provision  stipulated,  attach- 
ing a  copy  of  the  second  policy  charged  to 
have  been  issued  to  the  answer,  and  further 
alleging  "that  said  insurance  was  taken  out 
without  the  knowledge  or  consent  of  the  sec- 
retary or  general  agent  of  the  defendant,  and 
without  any  consent  of  said  secretary  or  gen- 
eral agent  being  indorsed  on  said  policy  as 
provided  by  the  terms  thereof ;  that  the  de- 
fendant had  no  knowledge,  notice,  or  infor- 
mation that  said  other  and  additional  in- 
surance had  been  taken  oat  until  long  aft- 
er the  alleged  destruction  of  said  property 
by  fire,  as  charged  by  the  plaintiff  In  said 
petition;  that,  as  soon  as  this  defendant 
learned  that  said  other  and  additional 
insurance  as  aforesaid  had  been  taken  out 
upon  said  ptopeTty,  it  advised  the  plaintiff 
that  said  policy  so  Issued  by  it  to  the  plalntilt 
as  aforesaid  was  void."  And  alleged  that  on 
account  of  the  breach  of  such  condition  by 
the  plaintiff  the  policy  in  suit  became  null 
and  void,  and  no  recovery  could  be  had  there- 
on. "To  this  second  paragraph  of  the  answer 
the  plaintiff  Interposed  a  demurrer,  whidt 
was  by  the  court  sustained.  The  d^endant 
excepted  to  the  ruling  of  the  court  in  sus- 
taining the  demurrer  and  refused  to  amend, 
electing  to  stand  thereon.  The .  cause  was 
submitted  to  the  court  for  trial  upon  the 
issues  made  by  the  petition  and  the  first 
paragraph  of  the  defendant's  answer  thereto, 
and  judgment  was  rendered  for  the  plaintiff 
for  the  full  amount  of  the  policy  and  interest 
A  motion  for  new  trial  was  filed  and  over- 
ruled, and  exception  saved,  and  the  defend- 
ant appealed  to  this  court  by  petition  in  e^ 
ror  and  case-made. 

The  only  assignment  of  error  argued  is 
that  challenging  the  ruling  of  the  trial  conrt 
in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  answer,  and  that  is  all  that 
is  necessary  to  consider  on  this  appeal.  The 
law  is  well  settled  that  a  provision,  such  as 
tliat  set  out  in  the  second  paragraph  of  the 
answer  above  quoted,  is  a  valid  and  binding 
provision  in  an  Insurance  contract  The  Su- 
preme Court  of  the  United  States,  in  North- 
ern Assur.  Co.  T.  Qrand  View  Bldg.  Ass'n, 
183  n.  S.  317,  22  Sup.  Ct  136,  46  L.  Ed.  213, 
said:  "Overinsurance  by  concurrent  policies 
on  the  same  property  tends  to  cause  careless- 
ness and  fraud,  and  hence  a  clause  in  the 
policies,  rendering  them  void  in  case  other 
insurance  had  been  or  should  be  made  upon 
the  property  are  not  consented  to  in  writing 
by  the  company.  Is  customary  and  reasona- 
ble. In  the  present  case,  such  a  provision 
was  expressly  and  In  unambiguous  terms 
contained  in  the  policy  sued  on,  and  it  was 
shown  in  proofs  of  loss  furnished  by  the  in- 
sured, and  it  was  found  by  the  jury,  that 
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there  was  a  policy  In  another  company  ont- 
standlng  when  the  present  one  was  Issued. 
It  also  was  made  to  appear  that  no  consent 
to  snch  other  Insurance  was  ever  Indorsed  on 
tbe  policy  or  added  thereto.  Accordingly, 
it  Is  a  necessary  conclusion  that  by  reason 
of  tbe  breach  of  the  condition  the  policy  be- 
came Told  and  of  no  effect,  and  no  recovery 
could  be  had  thereon  by  the  Insured  unless 
tbe  company  walred  the  conditions." 

The  Supreme  Court  of  Kansas,  In  regard 
to  tbe  same  provision,  said  that:  "Provisions 
In  policies  of  Insurance  providing  that  the 
policies  shall  be  void  If  other  Insurance  be 
taken  without  the  consent  of  the  Insurer 
are  valid.  2  May,  Ins.  361.  And  subsequent 
insurance,  tal^en  out  without  the  consent 
of  the  Insurer,  either  expressed  or  Implied, 
avoids  the  policy.  Allen  v.  Merchants'  Mutu- 
al Ins.  Co.  [30  La.  Ann.  1386]  31  Am.  Rep. 
243;  Fnnke  t.  Insurance  Ass'n,  29  Minn.  347 
[13  N.  W.  164,  43  Am.  Rep.  216] ;  Bard,  Ap- 
pellant, v.  Penn  Mut  Fire  Ins.  Co.,  163  Pa. 
257  [25  Ati.  1124,  34  Am.  St  Rep.  704]." 
See,  also.  Assurance  Co.  v.  Norwood,  67  Kan. 
615,  616,  47  Pac.  531. 

Oar  own  court.  In  at  least  two  well-con- 
■idered  decisions,  one  by  Commissioner  Ames 
and  another  by  Commissioner  Brewer,  has 
recognized  the  validity  of  this  clause  In  In- 
surance policies.  Western  Nat  Ins.  Co.  t. 
Maish,  34  Old.  414,  125  Pac.  1094;  Mer- 
chants' &  Planters'  Ins.  Co.  v.  Marsh,  34  OkL 
453,  125  Pac.  1100.  However,  we  find  the 
following  clause  in  the  jMlicy  In  suit  regulat- 
ing rescission:  "This  policy  may  be  canceled 
by  either  party.  If  upon  request  of  the  com- 
pany, by  returning  to  the  Insured  the  pro  rata 
nneamed  premium,  if  It  has  been  paid,  or, 
if  not,  by  Indorsing  the  amount  thereof  on 
any  unpaid  premium  note  and  giving  written 
notice  thereof  to  the  Insured.  If  by  insured, 
by  paying  the  customary  short  rate  for  the 
time  the  policy  has  to  run  and  the  expenses 
of  writing  the  risk."  This  provision  of  thu 
policy  was  not  argued  by  counsel  and  was 
overlooked  in  the  preparation  of  the  original 
opinion,  but  a  member  of  the  court  called 
attention  to  it  with  tbe  suggestion  that  it 
ought  to  be  considered,  and  for  that  reason 
the  original  opinion  filed  In  this  case  was 
withdrawn  and  this  one  substituted. 

It  will  be  observed  that  the  provisions  of 
the  policy  first  quoted  provide  that  the  tak- 
ing additional  insurance  on  tbe  property 
without  the  written  consent  of  the  company 
avoids  the  policy  at  tbe  election  of  the  com- 
pany, and  the  provision  last  above  quoted 
set  out  bow  the  election  of  the  company  to 
avoid  the  pcdicy  shall  be  exercised,  to  wit, 
'%y  returning  to  insured  tbe  pro  rata  unearn- 
ed premium,  if  it  has  been  paid,  or,  if  not 
by  indorsing  the  amount  thereof  on  any  un- 
paid ptemlum  note  and  giving  written  notice 
thereof  to  the  insured." 
It  will  be  observed  that  the  second  para- 


graph of  the  answer,  to  which  demurrer  was 
Interposed  and  sustained,  falls  to  allege  a 
compliance  with  these  conditions.  It  falls 
to  allege  an  offer  or  tender  to  the  assured  of 
the  pro  i«ta  unearned  premium  or  an  in- 
dorsement of  the  amount  thereon  on  any  un- 
paid premium  note,  and  the  giving  of  notice 
in  writing  to  the  insured,  and  thereby  fbils 
to  allege  the  necessary  facts  to  constitute  an 
election  on  its  part  to  void  the  policy  on  ac- 
count of  taking  the  additional  insurance,  and 
the  demurrer  was  therefore  properly  sus- 
tained on  authority  of  Taylor  v.  Insurance 
Co.  of  North  America,  26  Okl.  92,  106  Paa 
354, 138  Am.  St  Rep.  906.  See,  also,  St  Paul 
Fire  4  Marine  Ins.  Co.  v.  Peck,  130  Pac.  806, 
not  yet  officially  reported;  St  Paul  Fire  & 
Marine  Ins.  Co.  v.  Griffin,  124  Pac.  300; 
Rochester  German  Ins.  Go.  of  Rochester  v. 
Rodenhouse,  36  Okl.  878,  128  Pac.  608;  Pacif- 
ic Mutual  Life  Ins.  Co.  v.  CNeU,  36  Okl.  702, 
805,  130  Pac.  270;  Home  Ins.  Co.  v.  Dobbins, 
81  Miss.  623,  33  South.  604. 

It  follows  that  the  assignment  of  error 
is  not  well  taken,  and  that  the  Judgement  ap- 
pealed from  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whola 


WALTERS  NAT.  BANK  v.  BANTOCK. 
(Supreme  Court  of  Oklahoma.    Dec.  20,  1913.) 

(Biillaiu*  by  the  Court.) 

1.  Baitkb  and  Banking  (|  134*)— Deposit— 

BlOKr  TO  APFBOPRIATK— TRTTST  FuND. 

A  bank  generally  bias  the  right  to  appro- 
priate the  funds  of  a  depositor  to  tbe  extent  of 
the  indebtedness  due  from  liim ;  but  if  the  depos- 
it, or  any  part  thereof,  is  a  trust  fund,  and  tiie 
bank  baa  notice  of  this  fact,  it  will  be  liable  to 
tbe  true  owner  if  it  appropriates  such  fund  to 
the  discharge  of  an  indebtedness  due  from  the 
depositor. 

[Ed.  Note. — For  other  cases,  see  Banks'  and 
Banking,  Cent  Dig.  U  353-374;  Dec.  Die.  { 
134.*] 

2.  AssiONHENTS   (I  49*)— Chxok— Effxot   to 
Absion  Deposit. 

Ordinarily  the  drawing  of  a  check  In  the 
usual  form  by  a  depositor  against  his  account 
in  a  bank  does  not  operate  as  an  equitable  as- 
signment, pro  tanto,  of  the  fund  liefore  such 
check  has  been  accepted  or  certified. 

[Ed.  Note. — For  other  cases,  see  Asaignments, 
Cent  Dig.  fi  85-98;   Dec.  Dig.  {  49.*] 

3.  AssiOKiMNTS  ({  60*)— Check  on  Pakticu- 

lAB  FUHI>— EiTECT  TO  ASSION  DEPOSIT— Es- 
CB0W8. 

Wtiere  the  depositor  of  a  trust  fund  in  a 
tiank  enters  into  a  contract  with  another  per-  . 
son  that  such  fund  shall  be  deposited  and  held 
in  escrow  to  insure  the  completion  of  a  sale  of 
land,  and  such  parties  go  to  tbe  bank  and  fully 
disclose  their  intentions  so  to  use  the  fund, 
and  the  bank  advises  lx>th  parties  that  a  check 
for  the  amount  of  the  fund  will  lie  paid,  and  to 
satisfy  them  thereof  takes  a  check  already  ex- 
ecuted for  the  full  amount  of  the  deposit,  and 
writes  into  the  face  of  the  check  "in  escroe," 
and  the  check,  in  lieu  of  the  money,  is  then 
placed  with  tbe  contract  in  the  hands  of  the 
bank's  cashier  to  he  held  in  escrow,  pending 
the   completion   of  the  sale    of   the   land,   and 
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which  sale  la  later  completed  and  the  check  is 
delivered  over  according  to  the  escrow  agree- 
ment, held,  that  the  transaction  operated  as  an 
equitable  assignment  of  the  fund;  that  there 
was  privity  between  the  bank  and  the  payee 
of  the  check,  who,  upon  the  bank's  refusal  to 
pay  the  same,  bad  a  right  to  sue  and  recover  the 
amount  of  the  fund. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  {$  99-105;   Dec  Dig.  i  50.*] 

4.  Trial  (>  343*)— Obubsal  FinoiNO— Coh- 

STBUcnon. 

A  general  finding  by  a  jury  in  favor  of  a 
party  includes  a  finding  in  Us  favor  on  all  tbi 
material  issues  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  80&-S12;    Dec  Dig.  |  343.*] 

6.  Affbai.   and  Ebbob  (|   1002*)— Vkbdiot— 

confuctino  evidsnce. 

Where  the  evidence  in  a  case  is  conflicting, 
the  verdict  of  a  jury  thereon  will  not  be  disturb- 
ed, where  the  evidence  and  the  inferences  legit- 
imately to  b«  drawn  therefrom  support  the  ver- 
dict 

lEH.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  8936-3937;  Dec  Dig.  i 
1002.*] 

6.  GoNTBACTs  (I  137*)— EiOHT  TO  Bnfobcb— 

IiXBOAL  Contract. 

A  lawful  agreement  between  parties  will  be 
enforced,  even  though  it  may  be  incidentally  or 
indirectly  connected  with  a  contract  that  is  il- 
legal, where  such  lawful  agreement  is  supported 
by  an  independent  oonsideration,  and  can  be 
proven  without  the  aid  of  the  illegal  contract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  701-712;   Dec  Dig.  1 137.*] 

Conunissloners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Comanche  Coun- 
ty; J.  T.  Johnson,  Judge. 

Action  by  H.  Bantock  against  the  Walters 
National  Bank,  a  coiporatlon.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

R.  J.  Ray  and  Chas.  Mitschrldi,  both  of 
Lawton,  for  plaintiff  in  error.  H.  F.  Tripp 
and  I.  K.  ReveUe,  both  of  Walters,  and  Gray 
&  McVey,  of  Oklahoma  City,  for  defendant 
in  error. 

BREWER,  a  The  defendant  in  error, 
Bantock,  as  plaintiff  below,  sued  the  Walters 
National  Bank  for  the  sum  of  $1,000,  and 
upon  a  trial  before  a  Jury  was  given  a 
verdict  for  the  sum  claimed.  The  defend- 
ant bank  has  appealed  on  case-made  to  this 
conrt 

Bantock  employed  the  W.  E.  Wilson  Realty 
Company,  a  copartnership,  composed  of  W. 
B.  Wilson  and  W.  W.  Graves,  to  sell  a  farm 
belonging  to  his  mother-in-law.  The  realty 
.  company  found  a  purchaser  who  lived  in 
Nebraska,  who  agreed  to  take  the  farm  for 
|5,450,  and  sent  to  the  realty  company,  a 
draft  for  the  sum  of  $1,000  to  be  applied 
to  the  purchase.  This  draft  arrived  in  Wal- 
ters, Okl.,  October  28,  1907,  simultaneously 
with  what  has  been  called  the  bankers'  panic 
Of  that  year.  The  farm  proposed  to  be  sold 
was  a  homestead  entry,  in  the  name  of  plain- 
tiff's mother-in-law,  and  the  final  proof  had 
not  been  completed ;   at  least,  title  could  not 


at  the  time  be  conveyed.  As  to  the  handling 
of  the  sale  and  the  use  of  this  $1,000  draft 
out  of  which  this  suit  .arose,  the  evidence  is 
conflicting.  PlalntUTs  evidence  shows:  That 
when  this  draft  was  received,  Mr.  Sultan, 
the  cashier  of  defoidant  bank,  was  shown 
the  same  and  was  told  about  the  land  sale 
and  the  purpose  of  the  draft,  and  Insisted 
that,  as  the  bank  needed  exchange  badly, 
the  draft  be  deposited  in  the  bank,  and  it 
could  be  used  in  the  land  trade  through  a 
icheck  against  it  That  it  was  so  deposited 
on  October  28,  1907.  That  next  day,  plaintlfl 
and  the  members  of  the  realty  firm  went 
into  the  bank  and  showed  the  cashier  a  con- 
tract that  had  been  entered  Into  providing 
for  the  sale  of  the  farm,  one  of  the  provi- 
sions of  which  was  that  each  party,  Bantock 
upon  the  one  band,  and  the  realty  firm  on  the 
other,  should  deposit  $1,000  each  to  Insure 
faithful  performance  of  the  contract  of  sale. 
To  accomplish  this  the  realty  company  exe- 
cuted its  check  for  $1,000,  and  Bantock  exe- 
cuted his  for  a  Uke  amount,  and  these  checks 
and  the  contract  of  sale  were  read  and  un- 
derstood by  the  cashier  of  the  bank.  That 
one  of  the  realty  men  and  also  Bantock 
asked  the  cashier  if  that  check  would  be  good 
for  the  money  upon  plaintiff's  completing  the 
sale,  and  that  the  cashier  assured  them  it 
would,  and  stated  he  would  fix  it  so  it  would 
be  good,  and,  taking  the  check  which  had 
been  already  prepared,  inserted  in  its  face 
the  words  'In  escroe."  That  the  cashier  then 
took  the  papers  put  them  in  an  envelope,  and 
held  them  for  the  parties.  About  April,  1908, 
Bantock  had  the  farm  conveyed,  in  every- 
thing fulfilling  the  contract  so  to  do,  and  the 
contract  and  checks  were  delivered  to  him 
by  the  bank.  The  (dieck  for  the  $1,000  was 
presented,  and  the  bank  refused  to  pay  it  on 
the  ground  of  "no  funds."  The  bank  ex- 
plained the  disappearance  of  the  fund  by 
saying  that  the  $1,000  deposited  by  the  W.  E. 
Wilson  Realty  Company  had  been  appropri- 
ated by  the  bank  towards  the  liquidation  of 
the  individual  notes  of  the  partners  in  the 
realty  firm. 

The  circumstances  of  the  deposit  of  the 
$1,000  are  beat  told  by  W.  B.  Wilson  ot  the 
realty  firm,  who,  after  stating  that  he  re- 
ceived the  draft  from  the  purchaser  of  the 
farm  in  Nebraska,  made  payable  to  W.  E. 
Wilson  Realty  Company,  and  told  the  casliler 
of  the  matter,  says:  "A.  WeU,  I  told  Mr. 
Sultan  I  had  a  draft  there.  I  had  been  out 
to  see  Mr.  Bantock,  and  he  was  to  come  in 
next  day,  and  I  told  Mr.  Sultan.  •  •  * 
A.  I  told  Mr.  Sultan  I  had  a  $1,000  draft 
for  Bantock,  and  Mr.  Sultan  asked  me  to 
deposit  the  draft  1  says,  'I  don't  feel  Uke 
depositing  the  draft  until  he  comes  in  and 
fixes  the  deal  up,'  but  he  says:  'You  go  ahead 
and  deposit  that  draft,  I  want  this  draft  in 
exchange.'  *  *  *  A.  WeU,  I  went  and 
talked  to  Mr.  Graves  (his  partner),  and  we 
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depodted  tlie  draft  In*  oar  ntone,  bat  we  had 
it  nnderstood  with  Mr.  Sultan  It  was  Mr. 
Bantock's  money,  and  he  told  as  we  could 
check  on  this  thousand  dollars  and  close  the 
deal  next  day,"  etc.  This  deposit  was  the 
only  one  ever  made  by  the  realty  company. 
The  cashier  of  the  bank  In  a  way  denies  this 
evidence.  The  next  day  after  making  the 
deposit,  the  plaintiff,  Bantock,  also  both  Wil- 
son and  Graves,  of  the  realty  firm,  testify 
that  they  went  Into  the  bank  and  met  the 
cashier.  Sultan,  and  explained  the  nature  of 
the  contract  for  the  sale  of  the  farm;  showed 
him  the  contract,  which  he  read;  and  Mr. 
Wllaon  states  what  was  done  as  follows:  "A. 
When  I  and  Mr.  Bantock  and  Mr.  Graves 
wait  to  see  Mr.  Sultan  about  this  deal,  I 
gays  to  Mr.  Sultan,  I  says,  'Was  our  check 
good  for  a  thousand  dollars  to  Mr.  Bantock? 
and  Mr.  Sultan  says,  'Most  assuredly  It  is,' 
and  Mr.  Bantock  asked  him  then  If  It  is 
good,  and  he  says,  KSlve  me  the  check  and 
I  will  make  it  good,'  and  he  takes  It  and 
wrote  that  word  In  there  taking  it  to  the 
desk,  and  took  his  pen  and  wrote  that  on  the 
check,  and  Mr.  Bantock  accepted  the  check." 
The  words  referred  to  as  having  been  writ- 
ten in  the  check  by  the  cashier  are  'In  es- 
croe."  That  this  was  written  by  the  cashier 
to  satisfy  Bantock  that  the  check  would  get 
the  money  upon  the  completing  of  the  con- 
tract Is  positively  stated  by  the  three  wit- 
nesses mentioned.  Mr.  Saltan  denied  writing 
the  words  in  the  check;  in  fact,  he  set  up 
an  alibi  and  disclaimed  any  knowledge,  at 
the  time,  of  the  escrow  agreement  For  the 
pnrpose  of  comparison  of  handwriting,  the 
cashier  Introduced  a  number  of  papers  he  had 
written  in  which  the  word  escrow  appears. 
The  court  and  Jury  evidently  had  the  benefit 
of  a  comparison  of  these  writings  with  the  one 
In  dispute;  bat  we  have  not  the  same  op- 
portunity, as  nothing  but  typewritten  copies 
are  before  us.  Six  of  these  exhibits  have 
the  word  escrow  on  them  spelled  "escroe," 
as  it  was  on  the  check  in  suit 

[4]  We  do  not  understand  this  to  be  the 
nanal  way  of  spelling  the  word,  and  this 
drcmnstance  that  defendant  had  spelled  the 
word  in  this  peculiar  manner  in  the  ex- 
hibits may  have  had  weight  with  the  Jury. 
At  all  events,  we  take  it  the  Jury  found 
against  defendant  on  this  point,  as  well  as 
on  the  point  that  the  cashier  understood  the 
nature  and  purposes  of  the  draft  deposited, 
who  it  came  from,  and  how  it  was  to  be 
nsed,  and  that  it  was  not  the  property  of 
the  real  estate  firm,  for  the  reason  that  a 
general  finding  in  favor  of  a  party  by  a  Jury 
Includes  a  finding  in  his  favor  on  all  the 
material  Issues  tn  the  case. 

The  assignments  of  error  go  to:  (1)  The 
Rfuaal  of  the  court  to  direct  a  verdict  for 
defendant  (2)  The  admission  of  Incompe- 
tnt  evidence.  (3)  The  refusal  to  give  cer- 
tain instractions.  (4)  The  giving  of  certain 
inatmctions.  The  greater  part  of  the  brief 
is  devoted  to  the  first  of  these  assignments. 


[1]  Notwithstanding  the  yast  amount  of  in- 
dustry and  Ingenuity  employed  by  appellant 
to  convince  this  court  otherwise,  from  a 
study  of  the  facts  of  this  case,  it  does  not 
seem  to  us  that  many  words  are  required  to 
show  that  the  bank  can  assert  no  justification 
in  law  or  equity  for  withholding  this  deposit 
and  appropriating  it  as  has  beto  done.  As- 
suming that  plaintiff's  evidence  is  true,  as 
evidently  believed  by  the  Jury,  the  bank  in 
receiving  this  deposit  full  well  knew  that  it 
was  not  the  property  of  the  realty  company ; 
that  In  fact  it  was  the  property  of  the  Ne- 
braskan  placed  In  trust  with  the  realty  com- 
pany, to  become  the  property  of  plaintiff, 
upon  the  completion  of  the  sale  of  the  land. 
Its  trust  character  was  well  known,  as  well 
as  the  exact  and  specific  use  Intended  by  the 
parties  to  be  made  of  the  fund.  Yet  the 
bank  with  this  knowledge  appropriated  the 
fund,  which  it  knew  did  not  belong  to  the 
realty  firm  or  either  of  the  partners  therein, 
to  the  payment  of  the  notes  owing  by  those 
individual  partners.  It  had  no  right  to  do 
BO,  and  acquired  no  title  to  the  funds  by 
reason  of  its  attempted  appropriation.  The 
principle  announced  in  the  cases  of  Shawnee 
Nat  Bank  v.  Wootten  &  Potts,  24  Okl.  425, 
103  Pac.  714,  and  F.  4  D.  Co,  v.  Rankin,  33 
OkL  7,  124  Pac.  71,  fully  sustain  the  views 
above  expressed.  In  the  Rankin  Case,  su- 
pra, the  depositor  of  the  trust  fund  Joined  the 
bank  in  an  effort  to  appropriate  the  same  to 
the  payment  of  his  individual  indebtedness 
to  it  by  executing  his  check  in  his  trust 
capacity.  But  the  court  held  that  the  bank 
could  not  thus  acquire  title  to  the  money  thus 
obtained,  where  it  had  knowledge  of  the  trust 
character  of  the  funds  and  that  they  were 
being  improperly  applied.  In  the  Rankin 
Case,  supra,  the  authorities  are  collected,  and 
It  is  not  necessary  to  set  them  out  again. 
There  is  nothing  in  Forbes  v.  First  Nat  Bank 
of  Bnid,  21  Okl.  206,  95  Pac.  785,  in  conflict 
with  the  views  expressed  herein.  But  if  it 
may  be  doubted  that  those  expressions  of 
our  own  court  are  fully  applicable,  and  de- 
cisive of  tills  case,  we  refer  to  the  following 
authorities:  Judy  v.  Farmers'  &  Traders' 
Bank,  81  Mo.  404;  Deal  et  aL  ▼.  Mississippi 
County  Bank,  79  Mo.  App.  263;  Paul  v. 
Draper,  73  Mo.  App.  666;  Bessemer  Sav. 
Bank  v.  Anderson,  134  Ala.  343,  32  South.  716, 
92  Am.  St  Rep.  38;  Amer.  Ex.  Nat  Bank  v. 
Mining  Co.,  165  lU.  103,  46  N.  E.  202,  56 
Am.  St  Rep.  233;  American  Trust  &  B. 
Co.  V.  Boone's  Adm'r,  102  Ga.  202,  29  S.  EL 
182,  40  Lu  R.  A.  250,  66  Am.  St  Rep.  167; 
Duckett  ▼.  Bank,  86  Md.  400,  88  Att.  983,  39 
L.  R.  A.  84,  63  Am.  St  Rep.  513;  Union 
Stockyards  Bank  v.  Gillespie,  137  U.  S.  411, 
11  Sup.  Ct  118,  34  L.  Ed.  724;  Parker  v. 
Hartley,  91  Pa.  465;  Jeffray  v.  Towar  et  al., 
63  N.  J.  Eq.  530,  63  AtL  182;  Van  Alen  v. 
American  Nat  Bank,  62  N.  T.  1;  Jamison  v. 
Howard  Lockwood  &  Co.,  26  Misc.  Rep.  730, 
66  N.  Y.  Snpp.  1086 ;  Union  Stockyards  Bank 
V.  Moore,  79  Fed.  705,  25  C  a  A.  150;   Globe 
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Savings  Bank  t.  Katlonal  Bank  of  Com- 
merce, 64  Neb.  413,  8»  N.  W.  1030;  Cady  v. 
South  Omaha  Nat  Bank,  48  Neb.  766,  66 
N.  W.  906. 

It  having  been  determined  that  the  bank's 
attempt  to  appropriate  the  deposit  utterly 
failed,  it  stlU  remains  to  be  seen  whether, 
under  the  drcnmstances,  plaintiff  has  a  cause 
of  action  for  the  amount  of  the  deposit 
against  the  bank. 

[2]  Ordinarily  the  drawing  of  a  check  in 
the  usual  form  by  a  depositor  against  his  ac- 
count in  a  bank  does  not  operate  as  an  equi- 
table assignment,  pro  tanto,  of  the  fund, 
before  such  check  has  been  accepted  or  certi- 
fied. Ontbrie  Nat  Bank  v.  6111,  6  Okl.  560, 
64  Pac.  434 ;  First  Nat  Bank  y.  School  Dist., 
31  OkL  139,  120  Paa  614,  39  L.  R.  A.  (N.  S.) 
665;  section  4239,  Bev.  Stat  1910.  And  it 
seems  the  weight  of  authority  is  that  the 
holder  of  such  che<±  cannot,  ordinarily, 
maintain  a  suit  thereon  against  the  bank  for 
want  of  privity  of  contract  (Bank  v.  Millard, 
77  U.  S.  [10  Wall.]  152,  19  I*  Ed.  897;  First 
Nat  Bank  v.  Whitman,  94  U.  S.  848,  24  L. 
Ed.  229;  .Sltna  Nat  Bank  t.  Fourth  Nat 
Bank,  46  N.  7.  82,  7  Am.  Rep.  314);  but 
whether  our  statute  would  change  this  gen- 
eral rule  against  the  maintenance  of  such  a 
suit  need  not  be  inquired  into  nor  decided 
here,  for  reasons  that  will  appear  as  we 
proceed. 

A  very  clear  discussion  of  the  rule  advert- 
ed to,  admitting  the  exceptions  which  it  is  be- 
llev.ed  removes  this  case  from  its  application, 
assuming  the  rule  to  prevail  here,  is  found 
In  two  of  the  cases  last  cited  (Bank  v.  Mil- 
lard, supra,  and  First  Nat.  Bank  v.  Whit- 
man, supra).  In  the  Millard  Case,  after  dis- 
cussing the  rule  and  collecting  the  author- 
ities, the  court  say:  "On  principle,  there  can 
be  no  foundation  for  an  action  on  the  part  of 
the  holder,  unless  there  is  a  privity  of  con- 
tract between  him  and  the  bank.  How  can 
there  be  such  a  privity  when  the  bank  owes 
him  no  duty  and  is  under  no  obligation  to 
the  holder?  The  holder  takes  the  check  on 
the  credit  of  the  drawer,  in  the  belief  that  he 
has  funds  to  meet  it  but  in  no  sense  can 
the  bank  be  said  to  be  connected  with  the 
transaction.  If  it  were  true  that  there  was 
a  privity  of  contract  between  the  banker  and 
holder  when  the  check  was  given,  the  bank 
would  be  obliged  to  pay  the  check,  although 
the  drawer,  before  it  was  presented,  bad 
countermanded  it,  and  although  other  checks, 
drawn  after  it  was  issued,  but  before  pay- 
ment of  it  was  demanded,  had  exhausted  the 
funds  of  the  depositor." 

In  First  National  Bank  v.  Whitman,  sapra. 
Justice  Hunt,  for  the  Supreme  Court  of  the 
United  States,  after  holding:  "The  payee  of 
a  check  which  has  not  been  accepted  by  the 
bank  on  which  it  is  drawn  cannot  maintain 
an  action  upon  it  against  the  bank.  Until  ac- 
ceptance there  is  no  privity  of  contract  be- 
tween the  payee  and  the  bank" — ^proceeds  to 


explain  that  privity  of  contract  between  the 
checkholder  and  the  bank  may  take  the  case 
out  of  the  general  rule,  and  authorize  a 
suit  by  such  holder  against  the  bank,  and  he 
says:  "It  la  not  to  be  doubted,  however,  that 
It  is  within  the  power  of  the  bank  to  render 
itself  liable  to  the  holder  and  payee  of  the 
check.  This  it  may  do  by  a  formal  accept- 
ance written  upon  the  check,  in  which  case 
it  stands  to  the  holder  in  the  position  of  a 
drawer  and  acceptor  of  a  biU  of  exchange. 
Merch.  Bk.  v.  State  Bk.,  10  Wall  [77  C. 
S.]  604, 19  L.  Ed.  1008 ;  Espy  v,  Bk.,  18  Wall 
[85  U.  S.]  604,  21  L.  Ed.  947.  It  may  accom- 
plish the  same  result  by  writing  upon  It  the 
word  'good,'  or  any  similar  words  which  In- 
dicate a  statement  by  it  that  the  drawer  has 
funds  in  a  bank  applicable  to  the  payment 
of  the  check,  and  that  It  will  so  apply  them. 
Cooke  V.  Bk.,  52  N.  Y.  06  [11  Am.  Rep.  667]. 
And  such  certificate,  it  is  said,  discharges  the 
drawer.  As  to  him  It  amounte  to  a  payment 
Bk.  V.  Leach,  52  N.  T.  350  [11  Am.  Rep.  708]; 
Meads  v.  Bk.,  25  N.  T.  143  [82  Am.  Dea  331]; 
Mussey  v.  Bk.,  0  Mete.  [Mass.]  311;  WUlets 
V.  Bk.,  2  Duer  [N.  T.]  121.  Whether  this  cer- 
tificate be  obtained  by  the  drawer  before  the 
check  la  delivered,  and  is  thus  made  an  In- 
ducement to  the  payee  to  receive  the  same,  or 
whether  It  is  made  upon  the  application  of  the 
payee  for  his  security,  is  of  no  importance.  It 
is  a  contract  recognized  by  the  law,  valid  in 
its  character,  which  essentially  changes  the 
position  of  the  parties.  The  privity  of  con- 
tract with  the  drawee,  which  before  pertained 
to  the  drawer  alone,  is  now  Imparted  to  the 
payee,  and  the  duty  which  before  existed  only 
to  the  drawer  now  exists  to  the  payee." 

See,  also,  for  full  discussion  of  what  cir- 
cumstances will  constitute  an  equitable  as- 
signment of  a  fund.  Fourth  Street  Nat  Bank 
V.  Yardley,  Receiver,  165  U.  S.  634,  17  Sup. 
Ct  439,  41  liL  Ed.  855,  and  copious  note. 

[8]  When  we  view  what  transpired  in  the 
bank  when  the  check  was  drawn  on  this 
fund,  where  aU  the  parties  in  interest  were 
assembled  for  the  express  purpose  of  pro- 
viding how  this  fund  should  be  used,  in  the 
light  of  the  knowledge  possessed  by  the 
cashier,  we  think  a  privity  of  relation  and 
contract  sufficient  to  authorize  the  mainte- 
nance of  this  suit  by  plaintiff  is  fully  estab- 
lished. The  fund  consisted  of  the  one  item; 
the  ownership  and  purposes  for  which  it  was 
Intended  being  known  to  the  bank  when  de- 
posited. When  the  parties  met  the  day  fol- 
lowing the  deposit  the  contract  relative  t» 
the  sale  of  the  land  had  been  written.  It 
provided  that  each  of  the  contracting  par- 
ties deposit  $1,000  in  money,  with  the  con- 
tract to  secure  its  faithful  performance.  In- 
stead of  taking  the  cash  out  of  the  bank  and 
putting  it  physically  in  escrow.  It  was  de- 
cided to  represent  it  by  the  check ;  this  was 
to  the  decided  advantage  of  the  bank.  In 
those  panicky  times,  regardless  of  who  pro- 
posed the  plan.     O^e  realty  firm  and  the 
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plaintiff  both  Inqnlied  of  tbe  banker  If  tbls 
cbeck  would  get  the  money,  meaning  of 
course  the  Identical  fund  In  qnestion;  tbe 
banker  assured  both  parties  It  would  get 
t2ie  money ;  then,  to  reassure  them,  he  took 
the  check  already  executed,  and  said  he 
would  "fix  it."  He  then  wrote  in  the  face 
of  the  check  "In  escroe,"  which  could  have 
beea  for  no  other  purpose  than  to  convince 
the  parties  that  the  fund  represented  by  that 
check  would  be  set  apart  and  held  for  the 
payment  of  that  check  upon  the  completion 
of  tbe  contract 

[I]  Some  considerable  time  is  nsed  in  an 
argument  that  It  was  Illegal  to  contract  for 
the  sale  of  tbls  land  before  final  proof  had 
been  completed,  and  for  that  reason  the  suit 
against  the  bank  for  this  deposit  must  fail. 
We  do  not  think  so.  This  is  not  an  action 
on  an  Illegal  contract,  but  is  to  recover  a 
deposit  held. by  the  bank  in  trust,  and  which 
It  wrongfully  appropriated  to  its  own  use 
and  refused  to  turn  over  as  it  had  under  tbe 
course  of  dealings  become  bound  to  do.  A 
lawful  agreement  between  parties  will  be  en- 
forced, even  though  It  may  be  temotely,  In- 
ddentally,  or  indirectly  connected  with  a 
contract  that  is  illegal  and  therefore  unen- 
forceable, where  such  lawful  agreement  is 
supported  by  an  independent  consideration, 
and  which  can  be  proven  without  the  aid 
of  the  illegal  contract  City  Nat  Bank  v. 
Mitchell  et  al.,  24  Okl.  488,  103  Pac.  720,  20 
Ann.  Cas.  371. 

It  is  also  "ksserted  that  the  contract  be- 
tween the  plaintiff  and  the  realty  company 
as  agent,  put  in  escrow,  was  illegal  because 
it  provided  for  a  forfeiture.  We  think  the 
real  purpose  of  the  contract  was  to  secure  a 
faithful  and  prompt  completion  of  the  sale, 
and  that  the  $1,000  deposited  by  the  purchas- 
er was  certainly  Intended  to  be  turned  over 
as  a  payment  of  the  consideration  of  the 
sale.  This  is  what  the  parties  attempted, 
and  the  bank  has  thus  far  frustrated.  We 
fall  to  see  wherein  it  is  the  business  of  the 
bank  to  censor  the  contracts  of  its  clients, 
in  which  it  has  no  concern,  and  apply  to  such 
contracts  a  construction  that  would  render 
them  invalid,  when  the  parties  themselves 
have  acted  upon  them,  thus  construing  them, 
In  a  way  that  shows  the  intention  not  to  be 
OlegaL 

2.  The  p<^t  that  Incompetent  evidence 
was  admitted  is  not  well  taken.  The  witness 
was  asked  how  he  came  to  make  the  deposit 
of  this  particular  draft  An  objection  was 
made  and  overruled.  We  think  the  drcum- 
■tances  and  disclosures  made  to  the  bank 
when  making  this  deposit  were  competent 
and  material.  And  while  the  witness  in 
proceeding  in  narrative  form  may  have  stat- 
ed some  things  not  strictly  competent,  no 
farther  objections  were  made,  and  we  do 
Dot  feel  called  upon  to  consider  the  evidence 
IndetefL 


3.  The  instructions  to  tbe  Jury,  taken  as  a 
whole,  are  substantially  correct  The  theory 
of  defendant  was  presented.  If  we  mistake 
not  In  the  language  of  Its  own  counsel.  And 
in  the  Ught  of  our  holding  herein  as  to  the 
law  of  the  case  the  instructions  were  as  lib- 
eral to  defendant  as  It  could  kave  possibly 
expected.  No  good  service  would  be  rendered 
in  prolonging  this  opinion  with  a  recital  of 
the  instructions  given  and  those  refused  to- 
gether with  an  analysis  thereof. 

Tbe  cause  should  therefore  be  aflSrmed. 

PER  CURIAM.    Adopted  in  whole. 


McMURTREY  v.  BRIDGES. 
(Supreme  Court  of  Oklahoma.    Dec  23,  1913.) 

(SyUabua  by  the  Court.) 

1.  ElaoBOWB  (f  12*)— TiMX  When  Deed  Takes 

ErFECT— Deuvebt. 

A  deed  of  conveyance  of  real  estate  placed 
in  escrow  when  made  and  duly  delivered  to  the 
grantee  at  a  Bubseqaent  date,  when  there  has 
been  compliance  with  the  conditions  of  the 
escrow  agreement,  will  ordinarily  take  effect 
at  the  time  of  such  final  delivery,  and  not  be- 
fore. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent.  Dig.  H  12,  13;    Dec  Dig.  |  12.*] 

2.  EscBowa  (1 12*)— Wabbahtt  AuAiNSt  Tax- 
es—Constbuctioii. 

A  warranty  against  taxes  "at  time  of  de- 
livery"  in  deed  conveying  real  estate,  refers 
to  and  so  warrants  at  time  of  final  and  due  de- 
livery from  escrow,  in  which  deed  had  been  plac- 
ed when  made. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  H  12,  13;    Dec  Dig.  i  12.*] 

8.  BscEows  (1 13*>— Wabsanty  Against  Tax- 
es—Action BY  Gbantee— Right  of  Rbcov- 

BBT. 

A  petition  by  a  grantee,  in  deed  warranting 
land  conveyed  against  taxes  at  the  time  of  its 
delivery,  to  recover  from  the  grantor  the  amonnt 
of  taxes  which  became  dae  and  a  lien  upon  the 
land  between  the  time  the  deed  was  made  and 
placed  in  escrow  and  the  time  it  was  duly  de- 
livered therefrom,  the  petitioner  having  paid 
such  taxes  after  final  delivery  of  the  deea  to 
him,  is  not  insaffident  merely  because  such 
taxes  had  not  become  due  nor  a  lien  upon  the 
land  when  said  deed  was  made  and  placed  in 
escrow. 

[EJd.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  |  14;    Dec  Dig.  {  13,*] 

CommissionerB'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Alfalfa  County; 
F.  M.  Gustin,  Judge. 

Action  by  Frank  McMurtrey  against  John 
F.  Bridges.  Judgment  for  defendant  and 
plaintiff  brings  error.  Reversed  and  re- 
manded, with  directions. 

Titus  &  Gariienter,  of  Cherokee,  for  plain- 
tllf  in  error.  Talbot  &  Owen,  of  Cherokee, 
for  defendant  in  error. 

THACEBR,  a  The  position  of  the  par- 
ties, in  respect  to  their  descriptive  titles,  re- 
mains the  same  as  in  the  trial  court 

[S]  Plaintiff  in  effect  alleged  that  on  Au- 


*f*r  other  eases  sse  I 
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gust  7,  1909,  he  contracted  to  purchase  a  cer- 
tain tract  of  land  of  defendant ;  that  at  the 
same  time  defendant,  In  accord  with  said 
contract,  executed  and  put  In  escrow,  for 
final  deUvery  to  plaintiff  on  January  1,  1910, 
upon  condition  of  performance  of  certain 
obligations  b*^  plaintiff  in  respect  to  the  pur- 
chase price,  a  deed  of  said  land,  with  usual 
covenants  of  warranty,  and  including  a  war- 
ranty ag&lnst  all  charges,  taxes,  assessments, 
and  Incumbrances  "at  time  of  delivery"; 
that  on  January  S,  1910,  the  first  day  of  the 
mouth  being  a  legal  holiday  and  the  second 
being  Sunday,  plaintiff  had  fully  performed 
'bis  obligations  under  said  contract  and,  be- 
ing entitled  thereto,  received  delivery  of 
said  deed  from  the  depositary;  but  at  that 
time  there  was  a  tax  charge  of  $49.57,  which 
had  Incumbered  said  land  since  October  15, 

1909,  standing  unpaid  against  It,  and  which, 
defendant  having  failed  to  pay,  plaintiff  was 
compelled  to  and  did  pay;  and,  defendant 
having  failed  and  refused  to  reimburse 
plaintiff  after  notice  to  do  so,  plaintiff  seeks 
to  recover  this  snm  of  him. 

Defendant  has  failed  to  file  any  brief; 
and,  as  no  other  ground  is  apparent  at  first 
blush,  we  will  assume  the  demurrer  was 
sustained  upon  the  grounds  Indicated  in 
plaintiff's  brief,  to  wit:  (1)  That  when  the 
deed  was   finally  delivered   on  Janoary  3, 

1910,  it  related  back  and  operated  as  a  con- 
veyance to  plalntlfl  on  and  from  Angust  7, 
1909,  so  as  to  limit  said  warranty  to  that 
date  as  the  "time  of  delivery" ;  and  (2)  tliat 
liability  Is  imiwsed  upon  the  plaintiff  by 
section  18,  art  10,  a  38,  Session  Laws  of 
1909,  which  reads  as  follows:  "That  as  be- 
tween grantor  and  grantee  of  any  land 
where  there  is  no  express  agreement  as  to 
who  shall  pay  the  taxes  that  may  l>e  as- 
serted thereon,  taxes  on  any  real  estate 
shall  become  a  lien  on  such  real  estate  on 
the  15th  day  of  October  of  each  year,  be- 
tween the  1st  day  of  March  and  the  16th  day 
of  October  next  following,  the  grantee 
[grantor]  shall  i)ay  the  same,  but  If  conveyed 
between  the  15tb  day  of  October  and  the  1st 
day  of .  March  the  grantee  shall  pay  the 
same." 

[1]  The  general  rule  is  that  a  deed  held  In 
escrow  takes  effect  and  operates  as  a  con- 
veyance at  the  time  and  after  it  is  or  should 
be  delivered  to  the  grantee;  and,  while  the 
doctrine  of  relation,  which  gives  a  deed  ef- 
fect as  a  conveyance  when  and  after  it  is 
put  in  escrow,  will  be  applied  to  effect  the 
otherwise  apparent  intent  of  the  parties,  or 
to  prevent  injustice,  this  doctrine  cannot  be 
Invoked  to  create  or  discharge  a  liability 
having  no  other  foundation.  Davis  v.  Clark, 
68  Kan.  100,  48  Pac.  563;  2  Page  on  Con- 
tracts, i  587;  Powers  v.  Rude,  14  Okl.  381, 
79  Pac.  89;  Pomeroy  ▼.  Insurance  Co.,  86 
Kan.  214,  120  Pac.  344,  38  L.  R.  A.  (N.  S.) 
142,   Ann.   Cas.  1913C,  170;    State  Bank  v. 


Evans,  15  N.  X  Law,  156,  28  Am.  Dec.  400; 
White  Star  Line  Steamship  Co.  v.  Moragne, 
91  Ala.  610,  8  South.  867;  Tledeman  on  Heal 
Property,  {  800;  2  Wait's  Actions  and  De- 
fenses, 495  ;  May  v.  Emerson,  52  Or.  262,  96 
Pac.  454,  1065,  16  Ann.  Cas.  1129;  1  Devlin, 
Deeds,  i  328;  Prutsman  v.  Baker,  30  Wis. 
644,  11  Am.  Rep.  592;  4  Kent's  Com.  454; 
RathmeU  y.  Shirley,  60  Ohio  St  187,  53  N. 
E.  1098;  Seibel  v.  Hlgham,  216  Mo.  121, 
115  S.  W.  987,  129  Am.  St  Rep.  902;  Green 
V.  Putman,  1  Barb.  (N.  I.)  500;  Andrews  v. 
Farnham,  29  Minn.  246,  13  N.  W.  161;  Ket- 
terson  v.  Inscho,  55  Tex.  Civ.  App.  150,  118 
S.  W.  626;  Naylor  v.  Stene,  96  Minn.  57, 
104  N.  W.  685;  Sparrow  v.  Smith,  5  Comi. 
113;  Undley  v.  QtoO,  37  Minn.  338,  34  N. 
W.  26;  Anderson  v.  United  Realty  Co.,  29 
Ohio  Clr.  Ct  R.  267;  Foxley  v.  Rich  et  al., 
35  Utah,  162,  99  Pac.  666 ;  Whitfield  v.  Har- 
ris, 48  Miss.  710;  Blther  v.  Chrlstensev,  1 
CaL  App.  90,  81  Pac.  670;  Price  v.  Pittsburg, 
Ft.  W.  &  C.  B.  Co.,  34  111.  13;  Craddock 
V.  Barnes,  142  N.  G.  89,  54  S.  E.  1003; 
Whitmer  y..Schenk,  11  Idaho,  702,  83  Pac. 
776;  Stephens  v.  Binehart  72  Pa.  434; 
Simpson  V.  McGlathery,  52  Miss.  723;  Shir- 
ley Lessees  v.  Ayres,  14  Ohio,  307,  45  Am. 
Dec.  546;  Hunter  Bealty  Co.  v.  Spenser,  21 
OkL  155,  95  Pac.  767, 17  L.  B.  A,  (N.  S.)  622; 
Knapp  T.  Nelson,  41  Colo.  447,  92  Pac.  912; 
Francis  ▼.  Francis,  143  Mich.  300,  106  K. 
W.  864;  Baker  v.  Suavely,  84  Kan.  179,  114 
Pac.  370;  Scott  v.  Stone,  72  Kan.  545,  84 
Pac  117;  Batterton  v.  Smith,  3  Kan.  Anp. 
419,  43  Paa  275;  Joiner  v.  Ardmore  Loan 
&  Trust  Co.,  33  Okl.  266,  124  Pac.  1073. 

[2]  By  express  contract  embodied  in  the 
warranty  clause  mentioned,  the  defendant 
was  bound  to  pay  tills  tax  charge;  and  the 
section  of  the  statute  quoted  supra  is  in- 
applicable. 

We  are  therefore  of  opinion  that  this  case 
should  be  reversed  and  remanded,  with  in- 
structions to  the  trial  court  to  overrule  the 
demurrer  and  otherwise  proceed  in  accord 
with  the  views  expressed  in  this  opinion. 

FEB  CURIAM.    Adopted  in  whole, 


HAILEY  et  al.  v.  BOWMAN. 
(Supreme  Court  of  Oklahoma.    Dec.  2S,  1913J 

(Bi/llaiut  ty  the  Cotirt.) 

1.  PuEADiiro  (H  192,  354*)--Objxctioh— D«- 

KURREB— Motion  to  Stbikk. 

Where  objections  to  a  pleading  or  a  por- 
tion of  a  pleading  are  based,  not  on  any  ir- 
regularity connected  with  its  filing,  nor  to  any 
matter  pertaining  merely  to  ita  form,  bat  on- 
its  alleged  insufficiency  in  matter  of  substance,, 
the  objection  ought  to  be  taken  by  demurrer, 
and  not  by  motion  to  strike  fiom  the  pleading 
the  allegations  attacked. 

[Ed.    Note.— For   other   cases,   see  Pleading, 
Cent  Dig.  SS  408-427;  Dec.  Dit  U  192,  S54.«] 


•For  otber  cuw  no  ume  topic  and  McUon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indu« 


Digitized  by  LjOOQIC 


OU.) 


HAIIiBT  T.  BOWMAN 


723 


2.  PuAOine  n  20B*>— PirrnoK— Sumoiiii- 

CT  AOAIRST  QENKBAI.  DBMUBUB. 

Where  the  separate  paracrapha  of  a  peti- 
tion nifficiently  state  a  cause  of  actioii  toi 
debt  and  mortgage  foreclosure,  and  in  addition 
thereto  it  is  sought  to  recover  attorney's  fees 
as  provided  for  Tn  the  mortgage  soaght  to  be 
foicdoeed,  a  general  demarrer  to  each  of  snch 
paragrapui  diould  be  OTemiled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
GentlMf.  Mttl-483,  485,  tf6,  498-610;  Dec. 
Dig.  I  206."l 

3.  Appbai.  AMD  Ebbob  (H  248,  801.  644*)— 
Pbesbntation  Bbiaw— Sbvibw. 

Errors  alleged  to  have  occurred  at  the  trial 
is  the  lower  cwirt,  unless  the  sAme  are  excepted 
to  and  thereafter  assigned  in  the  motion  for  a 
new  trial,  and  made  a  part  of  the  record  by 
means  of  case-made  or  bill  of  exceptions,  will 
not  be  considered  on  review  is  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  1432.  1435-1439.  1443, 
1447-1452,  1454-1458,  1462,  1484-1488.  1743, 
1753-1755,  2412-2416,  2417-2420,  2*22-2426, 
2428,  2478,  2479;  Dec.  Dig.  H  248,  801.  S44.*] 

Commiasionertf  Opinion,  DlTision  Na  1. 
Error  from  District  Court;  Pittsburg  County ; 
PresUe  B.  Cole,  Judge. 

Action  by  W.  W.  Bowman  against  William 
R  HaUey  and  others.  From  Judgment  for 
plaintitr,  defendants  bring  error.    AffirmedL 

J.  E.  WUtebead,  of  HcAlester,  for  plain- 
tiffs in  error.  E.  L.  Orares,  of  McAlester, 
and  W.  E.  Dunaway,  of  Oswego,  Kan.  (C.  M. 
Oakes,  of  Osw^o,  Kan.,  and  Wm.  H.  McNeal, 
of  Oklahoma  Cit7>  of  counsd),  for  defendant 
in  error. 

SHABF,  O.  [1]  The  first  error  assigned  is 
based  upon  the  court's  action  in  overruling 
the  defendants'  motion  to  strike  from  the  pe- 
tition the  first,  second,  and  third  counts 
thereof,  paragraph  9  of  the  first  count,  and 
that  portion  of  the  third  paragraph  which 
seeks  to  recover  attorney's  fees.  This  ap- 
peal is  before  ns  on  a  transcript  of  the  rec- 
ord only,  and  without  passing  upon  whether 
the  motion  to  strike  Is  a  part  of  the  record 
proper,  and  whether  the  foregoing  questions 
may  be  raised  upon  such  proceedings  in  er- 
ror, we  may  say  it  is  obvious  that  counsel 
have  misconceived  the  purposes  of  a  motion 
to  strike.  Where  objections  to  a  pleading  are 
based,  not  on  any  irregularity  connected 
with  its  filing,  nor  to  any  matter  pertaining 
merely  to  Its  form,  bat  on  its  alleged  insuf- 
ficiency in  matter  of  substance,  the  objection 
ought  to  be  taken  by  demurrer,  and  not  by 
motion  to  strike.  First  Nat  Bank  t.  Coch- 
ran, 17  Okl.  538,  87  Fac.  856 ;  Finch  v.  Finch, 
10  Ohio  St  501;  Savage  v.  ChalUas  et  al., 
4  Kan.  319;  Armstead  t.  Neptune,  56  Kan. 
750,  44  Pac.  908. 

[t]  On  the  same  day  that  the  motion  to 
strike  was  overruled,  defendants  filed  their 
demurrer,  separately  charging  tliat  neither 
the  first,  second,  nor  third  counts  of  plain- 


tUTs  petition  stated  facts  sufficient  to  con- 
stitute a  cause  of  action  against  any  of  the 
defendants.  The  objection  to  the  suffldeicy 
of  the  several  counts,  urged  in  this  court, 
arises  oat  of  the  ftect  that,  in  addition  to  a 
recoTery  on  the  several  notes,  plaintiff  sought 
to  recover  attorney's  fees,  provided  for  by 
the  real  estate  mortgage  given  to  secure  the 
payment  of  said  notes.  The  demurrers  urged 
to  the  separate  paragraphs  of  the  petition, 
however,  are  general,  and  do  not  confine  their 
attack  to  the  allegations  concerning  at- 
torney's fees,  but  charge  in  turn  that  the  sev- 
eral counts  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  Where  a  goi- 
eral  demurrer  is  filed  to  a  petition  as  a 
whole,  or  to  any  paragraph  thereof,  if  the 
pleading  or  the  paragraph  states  a  cause  of 
action  entitling  the  pleader  to  some  relief, 
a  general  demurrer  should  be  overruled. 
Hurst  V.  Sawyer,  2  OkL  470,  37  Pac.  817; 
Hanenkratt  v.  Hamll,  10  OkL  219,  61  Pac. 
1060;  Berry  v.  Gelser  Mfg.  Co.,  15  Okl.  864, 
85  Pac.  699;  Cockrell  v.  Schmltt,  20  OkL  207, 
94  Pac  621,  129  Am.  St  Bep.  737;  Emmer- 
son  ▼.  Botkln,  26  OkL  218,  109  Pac.  631,  29 
L.  R.  A.  (N.  8.)  788,  138  Am.  St  Rep.  053; 
Coody  V.  Goody  et  al.,  136  Pac.  754. 

The  exact  question  was  before  the  court  in 
Savage  et  aL  v.  Dinkier,  12  OkL  463,  72  Pac. 
366,  where  it  was  held  that  a  petition  which 
stated  a  good  cause  of  action  for  debt  and 
foreclosure  of  a  mechanic's  lien,  and  In  ad- 
dition thereto  it  was  sought  to  recover  an  at- 
torney's fee,  although  the  plaintlS  was  not 
entitled  to  recover  such  fee,  yet  the  petition 
was  not  subject  to  a  general  demurrer. 

The  several  paragraphs  of  plaintifTs  peti- 
tion state  a  cause  of  action,  and  whether 
or  not  plaintiff  asked  a  recovery  for  a  larger 
amount  than  he  was  entitled  to  could  not  be 
reached  by  a  general  demurrer  charging  only 
that  the  several  paragraphs  failed  to  state  a 
cause  of  action. 

[1]  The  appeal  being  prosecuted  upon  a 
transcript  of  the  record,  and  not  by  case- 
made,  the  other  assignments  of  error,  consist- 
ing of  motions  passed  upon  by  the  trial  court, 
including  motion  for  a  new  trial,  the  court's 
rulings  thereon,  and  exceptions  taken,  con- 
not  be  considered.  Errors  allied  to  have 
occurred  in  the  trial  court,  unless  the  same 
are  excepted  to  and  thereafter  assigned  In 
the  motion  for  a  new  trial,  and  make  a  part 
of  the  record  by  means  of  a  case-made  or 
bill  of  exceptions,  will  not  be  considered  on 
review  in  this  court  Muskogee  Electric 
Tractton  Co.  v.  Reed,  85  Okl.  334,  130  Pac 
157. 

The  judgmoit  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  in  whole. 
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cm  OF  SHAWI^B  ▼.  CHEEKt 
(Supreme  Court  of  Oklahoma.    Dec.  23,  1913.) 

(Byllalu*  ly  the  Court.) 

1.  NEOLiasNCE  ({  33*)— Landowneb— Duty 
TO  Tbesfabseb. 

A  landowner  owes  a  trespasser  a  duty,  in 
respect  to  safety  from  dangerous  artificial  con- 
dition of  premises,  to  not  injure  Urn  intention- 
ally or  wantonly. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  fg  45-47;   Dec.  Dig.  §  33.*] 

2.  Municipal  Oorpobations  (5  847*)— Nkoli- 
OENCE  (f  33*)— Dangebous  Pkemises— Ac- 

IIONABI£  NEOLIOENCE— MATTEBS  CONSIDEB- 
E&— "  WANT0NNK88. " 

A  mere  omission,  although  superficially 
characterized  by  mere  thoughtlessness  or  heed- 
lessness, but,  in  its  deeper  explanation,  involv- 
ing a  reckless  disregard  for  the  safety  of  mere- 
ly technical  and  reasonably  anticipated  tres- 
passers, such  as  children  of  tender  years,  espe- 
cially if  unconscious  trespassers,  in  respect  to 
obviously  and  seriously  dangerous  artificial  con- 
dition of  premises,  may  amount  to  wantonness 
in  a  landowner;  but  the  attractiveness  and  ac- 
cessibility of  the  place  or  thing  involving  such 
danger  to  and  the  probability  of  such  trespass- 
ers, the  gravity  of  the  danger  in  such  condition, 
the  length  of  time  such  condition  has  existed, 
the  amdlness  of  cost  and  of  deprivation  of  ben- 
eficial use  involved  in  eliminating  same,  and 
the  reasonableness  of  the  inference  that  tiie 
landowner,  as  a  person  of  ordinary  sensibili- 
ties and  prudence,  knew  or  should  have  known 
of,  and  under  all  the  facts  and  circumstances 
in  the  case  should  have  eliminated  such  danger, 
are  proper  considerations  in  determining  wheth- 
er there  was  such  reckless  disregard  for  the 
safety  of  such  trespassers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1803;  Dec.  Dig.  | 
847;*  Negligence,  Cent  Dig.  {{  4B-47;  Dec. 
Dig.  I  83.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7386,  7387.] 

8.  Death  (§  23*)— Negligence  (|  122*>— Con- 
TBiBUTOBY  Negligence  —  Ineant  Tbes- 
fabseb. 

A  child  under  7  years  of  age,  or,  in  the 
absence  of  evidence  of  capacity,  between  7  and 
14  years  of  age,  is  presumed  to  be  incapable  of 

guilt  of  more  than  technical  trespass,  as  affect- 
ig  question  of  duty  of  owner  in  respect  to 
dangerous  condition  of  premises,  and  the  char- 
acter of  the  trespass  may  be  a  circumstance  to 
be  considered  by  the  jury  in  ascertaining  wheth- 
er there  is  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  VL2S,  26;  Dec.  Dig.  S  23;*  Negligence, 
Cent  Dig.  gS  221-223,  &9-234;  Dec  Dig.  g 
122.*] 

4.  Death  (g  11*)— Right  or  Action— Nature 

OF  Right. 

Section  4318,  St  1893  (section  S281,  Rev. 
Lawa  ISIO),  does  not  operate  as  a  continuance 
of  any  right  of  action  wtiich  the  injured  person 
would  have  had  but  for  his  death,  but  confers 
upon  the  beneficiary  thereof  a  property  right 
in  the  pecuniary  value  to  him  of  the  life  of  liis 
decedent,  and  gives  him  a  new  or  independent 
cause  of  action  for  the  pecuniary  loss  he  has 
sustained  by  reason  of  such  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  gg  10, 15;   Dec.  Dig.  g  11.*] 

6.  Death  (g  29*)- Right  of  Aotioh  — Bub- 

VIVAL. 

A  cause  of  action  arising  under  section 
4313,  St.  1893  (section  5281,  Rev.  Laws  1910), 
has  the  quality  of  survivability,  is  not  eztin- 


{^nished  by  the  death  of  tbe  beneficiary  there- 
m,  and  may  be  revived  and  prosecuted  in  the 
name  of  his  administratrix. 

[EM.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  g  33;   Dec.  Dig.  g  29.*) 

6.  Municipal  Cobfobations  (g  857*)— Dan- 
gebous Pbevises— In-tubt  to  Tbesfassis— 
Petition— Sufficiency. 

A  petition  which  does  not  allege  facts  from 
which  a  reckless  disregard  for  the  safety  of 
reasonably  anticipated  technical,  if  not  uncon- 
scious, trespassers,  amounting  to  wantonness, 
appears  as  a  legal  conclusion,  nor  the  ultimate 
fact  of  reckless  disregard  for  the  safety  of 
such  trespassers  amounting  to  wantonness,  ii 
not  sufficient,  as  against  a  demurrer,  to  war- 
rant a  recovery  of  damages  for  death  resulting 
to  such  trespasser  from  dangerous  artifidu 
condition  of  defendant's  premises. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1812;  Dec.  Dig.  { 
867.*] 

Commissioners'  Opinion,  Division  No.  !■ 
Error  from  District  Court,  Pottowatomle 
County;  Cbas.  B.  Wilson,  Jr.,  Jndge. 

Action  by  Fannie  W.  Cheek,  administra- 
trix, against  the  City  of  Shawnee.  Judgment 
for  plalntUt,  and  defendant  brings  wror.  Be- 
versed  and  remanded. 

B.  E.  Hood,  City  Atty.,  W.  M.  Engart,  Aast 
City  Atty.,  and  W.  T.  Williams,  aU  of  Shaw- 
nee, for  plaintiff  In  error.  Blakeney  i 
Maxey,  of  Muskogee,  for  defendant  in  error. 

THACKER,  C.  The  plaintiff  In  error  will 
be  designated  as  defendant,  and  defendant  in 
error  as  plaintiff.  In  accord  with  their  respec- 
tive titles  In  the  trial  court 

About  May  24,  1908,  defendant  owned  and 
possessed,  within  its  corporate  limits,  a  brick 
pumphouse,  with  three  rooms,  in  one  ot 
which  there  was  a  pump  pit  about  11  feet 
deep,  and  covering  practically  the  entire  floor 
space  of  the  room,  except  a  walk  way  about 
10  feet  wide  on  one  side.  This  pumphouse 
was  on  an  unbuilt-up  and  little  used  portion 
of  a  public  street  within  the  corporate  limits 
of  defendant,  and  was  in  a  valley  aboot  75 
or  100  yards,  according  to  one  witness,  or  350 
or  440  yards,  according  to  other  witnesses, 
south  from  the  south  end  of  the  built-up 
and  more  traveled  portion  of  this  street, 
which  buUt-up  and  more  traveled  portion  of 
the  street  extends  downward,  and  ends  on 
the  south  side  of  a  hill  north  of  the  valley. 
About  76  or  80  yards  south  of  the  pump- 
house was  the  channel  of  the  North  Cana- 
dian river,  with  which  the  pumphouse  pit 
was  connected  by  a  pipe.  About  200  yards 
from  the  pumphouse  was  a  race  track,  and 
wltliln  60  or  70  feet  of  the  pumphouse  were 
the  stables  connected.  In  use  or  purpose,  with 
the  race  track.  The  defendant  had  used  the 
pumphouse  In  connection  with  its  system 
of  waterworks;  but  8  or  4  years  before  tbe 
date  mentioned  bad  taken  Its  pump  and 
pumping  equipment  away  from  the  pit  and 
building,  and  had  abandoned  use  of  the  same 
because    of   the   flooding    of   the  pump   pit 
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through  its  Bald  pipe  connection  on  tbe  occa- 
sion of  a  rise  In  the  river.  The  pipe  from 
the  river  entered  the  pump  pit  about  12  or 
18  inches  above  its  bottom,  which  it  appears 
was  above  the  ordinary  level  of  the  water 
In  the  river ;  bnt  plaintiff,  In  her  testimony, 
mentioned  three  occasions  on  which  the  pump 
pit  had  been  flooded  by  rises  from  the  river. 
After  defendant  abandoned  the  pumphouse, 
It  was,  with  the  knowledge  and  consent  of  a 
member  of  defendant's  council,  occasionally 
used  by  parties  having  animals  in  the  race 
tracli  stables  for  storage  of  hay;  but  on 
May  24,  1908,  when  as  a  result  of  a  rise  in 
the  river  commencing  about  2  days  before, 
there  was  about  0  feet  of  water  in  the  pump 
pit,  there  was  no  hay  in  the  pumphouse 
except  a  remnant  scattered  about  over  the 
floor  and  on  the  surface  of  the  water,  which 
hay  on  the  water  had  been  raised,  by  the 
rising  of  the  water,  from  the  bottom  of  the 
pump  pit  The  defendant  had  made  no  other 
Dse  of  the  premises  for  3  or  4  years.  The 
glass,  if  not  the  sash,  had  disappeared  from 
the  windows,  the  doors  had  fallen  into 
■  dilapidated  condition,  both  doors  and  win- 
dows were  open,  and  such  had  been  the  con- 
dition during  the  greater  portion  of  the  time 
of  defendant's  abandonment  of  its  use  of  the 
pnmphouse.  James  Cheek,  the  original 
plaintiff,  and  Fannie  W.  Cheek,  in  whose 
name,  as  administratrix,  the  action  was  re- 
Tived,  on  May  24,  1908,  resided  with  their 
family,  outside  of  defendant's  corporate  lim- 
its, about  150  yards  from  the  pumphouse, 
and  their  children,  as  well  as  other  children 
la  that  vldnlty,  played  about  the  pumphouse 
dnrlng  the  time  of  Its  abandonment  The 
plalntlS's  children  also  hunted  eggs  in  the 
hay  in  the  pamphouse;  but  plalntlft  forbade 
her  children  playing  about  the  same.  The 
evidence  does  not  show  that  defendant  had 
actual  knowledge  of  such  use  of  its  premises 
by  children,  nor  actual  knowledge  of  the  coat 
of  hay  on  the  surface  of  the  water,  nor  of 
the  depth  or  fact  of  water  in  the  pomp  pit 
at  the  time  of  the  accident  On  May  24,  1908, 
the  original  plaintUT,  with  Thompklns  Cheek, 
the  9  year  old  son  of  the  two  successive  plain- 
tiffs, and  an  older  son,  had  occasion  to  be, 
aod  were^  near  the  pumphouse ;  but  the  fa- 
ther and  older  boy  went  a  short  distance 
away  in  a  boat,  leaving  Thompklns  Cheek 
to  watch  some  hogs  near  the  pumphouse,  and, 
when  the  father  and  older  boy,  soon  after, 
returned,  Thompklns  Cheek  could  not  be 
found.  In  the  afternoon  of  the  same  day  the 
body  of  Thompklns  Cheek  was  found  drown- 
ed on  the  bottom  of  the  pump  pit  At  that 
time  the  surface  of  the  water  In  the  pit  was 
practically  covered  with  hay  that  was  dry  on 
top,  although  at  places  the  hay  was  very 
thin  In  its  covering,  and,  by  close  observation, 
the  water  could  not  only  be  seen  through  the 
tuiy  at  places,  bnt  there  were  open  spaces 
from  the  size  of  a  man's  hand  to  a  foot  or 
more  square  where  the  same  could  be  seen. 


It  appears  Inferentlally  that  Thompklns 
Cheek,  for  some  unknown  imrpose,  although 
probably  to  gratify  an  instinctive  curiosity 
or  desire  to  re-explore  the  silent  chambers  of 
the  deserted  buUding,  and  possibly  lounge 
upon  the  hay  he  thought  to  find  therein,  or 
to  search  for  hens'  nests,  or  to  gratify  some 
other  traylsh  impulse,  bad  entered  the  pump- 
house through  an  open  door,  had  stepped  upon 
tfie  dry  hay,  apparently,  to  his  view,  cover- 
ing the  surface  of  the  water  in  the  pit,  with- 
out knowledge  of  there  being  water  in  the 
same,  and,  the  surface  of  the  water  being 
about  2  feet  below  the  top  of  the  pit,  had 
been  unable  to  extricate  himself.  The  evi- 
dence shows  he  had  been  an  Industrious  boy, 
and  helped  his  parents,  not  only  by  work  in 
the  field,  but  by  doing  chores  about  the  house, 
and  his  father,  who  died  about  10  mouths 
later,  was  61  years  of  age  when  he  was 
drowned. 

This  action  was  begun  by  petition  filed  Au- 
gust 6,  1908;  but  no  trial  was  had  until 
November  11, 1911,  when  a  verdict  for  |2,000 
was  returned  for  plaintiff. 

The  case  presents  the  vexed  question  of 
the  liability  of  a  landowner  for  personal  In- 
juries and  death  resulting  from  a  child 
trespasser's  contact  with  a  dangerous  condi- 
tion of  the  premises. 

In  1841  Lord  Denman,  C.  3.,  in  Lynch  v. 
Naudain,  1  Q.  B.  29,  sustained  a  verdict  for 
an  injury  upon  a  plaintiff,  under  7  years  of 
age,  who,  with  several  other  children,  were 
playing  with  defendant's  horse  and  cart  in  a 
public  street,  where  same  had  been  left  un- 
attended for  half  an  hour,  when  another 
boy,  by  leading,  caused  the  horse  to  move, 
and  plaintiff,  falling  from  the  shaft,  was  run 
over  by  a  wheel  of  the  cart,  and  suffered  a 
fractured  leg. 

That  appears  to  be  the  first  case  in  which 
an  owner  of  property,  without  actual  Intent, 
to  injure,  or  actually  setting  In  motion  a 
force,  or  setting  a  trap,  from  which  injury 
resulted,  had  been  held  liable  for  personal 
injuries  caused  by  trespasser's  contact  with 
a  dangerous  condition  of  his  property,  not 
aside  from  and  so  near  a  public  highway  as 
to  be  dangerous  to  travelers  getting  off  the 
same,  although  other  cases  are  there  cited  as 
If  supporting  the  conclusions  there  reached. 

It  appears  that  there  was  no  extended  dis- 
cussion of  the  doctrine  announced  in  that 
case  until  after  the  dedsion  of  the  turn- 
table case  (Stout  v.  City  &  P.  R.  Co.,  Fed. 
Cas.  No.  13,504,  aflirmed  In  17  Wall.  657,  21 
L.  Ed.  745)  in  1873;  but,  with  the  great  vol- 
ume of  litigation  Involving  the  same  that 
has  followed,  a  war  of  conflicting  ideas  has 
since  raged  with  unabated  vigor  about  this 
doctrine.  The  doctrine,  appparently  with- 
out good  reason,  is  known  as  the  "at^ 
tractive  nuisance"  doctrine. 

The  cases  sustaining  the  doctrine,  or  al- 
lowing a  recovery,  have  not  only  based  thelf 
conclusions  in  some  instances  upon   some- 
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what  different  gronnds,  bnt  are  not  agreed  as 
to  the  limitations  which  shonld  be  placed 
npon  the  doctrine,  and  this  has  been  urged 
by  some  of  the  critics  as  evidence  of  lack  of 
soUdlty  in  any  ground  whatever  for  the 
doctrine. 

In  answer  to  the  argument  that  the  spe- 
cial attractiveness  of  the  thing  or  place  was 
an  implied  or  constructiye  invitation  to  chil- 
dren, it  lias  been  said  that  the  conditiofe 
or  use  of  land  by  its  owner  is  not  intended 
as  such  invitation,  that  the  distinction  be- 
tweoi  invitation  and  temptation  Is  ignored 
■  by  such  argument,  that  there  are  but  few 
things  or  places  not  attractive  to  children, 
and  that  it  is  difficult,  if  not  impossible,  to 
find  and  mark  out,  so  that  landowners  may 
be  able  to  see  and  know,  the  boundary  line 
between  the  things  or  places  that  are  and 
the  things  and  places  that  are  not  so  at- 
tractive as  to  constitute  such  invitation  and 
render  them  liable  for  injuries  to  trespassing 
children  coming  In  contact  with  such  things 
or  places ;  but  the  duty  to  use  ordinary  care 
for  the  safety  for  one  by  invitation  upon  the 
premises  Is  indisputable,  and  most  of  the 
cases  In  which  there  is  any  attempt  to  find 
the  principle  upon  which  recovery  is  al- 
lowed do  so  on  that  of  such  invitation. 

In  answer  to  the  argument  that  the  land- 
owner may  be  held  liable  upon  the  ground 
of  an  implied  Intent  to  injure,  it  has  been 
said  that  it  is  absurd  to  imply  such  Intent 
where  it  is  clear  that  it  does  not  In  fact 
exist;  but,  of  course,  the  duty  and  the  lia- 
bility for  negligence  in  a  breach  of  the  duty 
to  abstain  from  intentionally  injuring  even 
a  trespasser,  unless  In  the  lawful  exercise 
of  the  right  of  defense  or  expulsion,  is  in- 
disputable. 

In  answer  to  the  argument  that  the  maxim 
of  "sic  utere  tuo  ut  allenum  non  Uedas" 
(which,  literally  translated,  means,  "enjoy 
your  own  property  in  such  a  manner  as  to 
not  Injure  that  of  another  person")  requires 
the  landowner  to  exercise  care  to  make  his 
premises  so  safe  as  to  avoid  injury  to  tres- 
passing children  who  may  come  in  contact 
with  a  dangerous  condition  Of  the  same,  it 
has  been  said  that  the  true  legal  meaning  of 
this  maxim  is,  "so  use  your  ovm  property  as 
not  to  injure  the  rights  of  another,"  and 
that,  as  a  trespasser  has  no  right  to  be  npon 
the  landowner's  premises,  this  maxim  is  in- 
applicable, and,  although  we  express  no  opin- 
ion on  this  point,  In  Walker  v.  Potomac^ 
F.  &  P.  R.  Ck).  (PnnnlU  v.  Potomac,  F.  &  P. 
R.  Co.)  105  Va.  226,  53  S.  B.  113,  4  L.  R. 
A.  (N.  S.)  80,  115  Am.  St  Rep.  871,  8  Ann. 
Cas.  862,  the  court  said  there  might  be  more, 
but  there  was  one  conclusive  answer  to  this 
argument,  in  that  the  maxim  referred  to  only 
acts  of  the  landowner  the  effect  of  which  ex- 
tended beyond  the  limits  of  his  property. 

In  the  well-considered  case  of  Bottum's 
Adm'r  v.  Hawks,  84  Vt  370,  79  AU.  858,  35 
L.  R.  A.  (N.  S.)  440,  Ann.  Cas.  1913A,  1026, 
decided  March  8,  1911,  the  doctrine  is  con- 


demned, end  that  coari^s  conception  of  tbe 
status  and  tendency  of  judicial  opinion,  both 
in  England  and  this  country,  on  the  sabject, 
seems  worthy  of  statement  here,  and  ap- 
pears In  the  following  extract  from  the  opin- 
ion:  "Aa  said  by  (now)  Mr.  Justice  Ltuton, 
in  Folton  v.  Aubrey,  74  Fed.  350,  43  U.  S. 
App.  278,  20  C.  C.  A.  436:    'It  seems  to  as 
that  many  of  the  American  cases  which  we 
have  cited  fall  to  draw  the  im>per  distinc- 
tion between  the  liability  of  an  owner  of 
premises  to  persons  who  sustain  Injuries  as 
a  result  of  the  mere  condition  of  the  prem- 
ises and  those  who  come  to  harm  by  reason 
of  the  subsequent  conduct  of  the  licensor  In- 
consistent with  the  safety  of  persons  per- 
mitted to  go  upon  the  premises  and  who  he 
was  bound  to  anticipate  might  avail  them- 
selves   of  his  _  license.     This   seems  to  be 
sharply  emphasized  in  the  case  of  Corby  v. 
HUl  (4  C.  B.  N.  S.  556,  93  B.  (J.  L.  556),  and 
is  a  distinction  which  should  not  be  over- 
looked.   •    •    •  •    'Some    uncertainty,  how- 
ever, seems  to  have  existed  in  England  as 
to  the  standing  of  the  case,  and  much  incon- 
sistency appears  in  the  EngUsh  cases  since 
decided  (a  review  of  which  is  found  In  Fried- 
man V.  Snare,  etc.,  Co.,  71  N.  J.  IJaw,  805, 
61  Att  401,  70  L.   R.  A.  147,  108  Am.  St 
Rep.  764,  2  Ann.  Cas.  497);   but  all  doubt  la 
now  set  at  rest  by  the  recent  case  of  CoolEe 
V.  Midland  G.  W.  R.  Co.  [1909]  A.  C.  229,  5 
Ann.  Cas.  667,  wherein  the  Lynch  Case  Is  ex- 
pressly approved,  and  its  doctrine  applied  to 
a  turntable  case.    •    •    •    Notwithstanding 
the  unstable  foundation  npon  which  the  Stoat 
C!ase  stands,  it  was  expressly  approved  and 
adhered  to  in  Union  Pac.  R.  Co.  t.  McDon- 
ald, 152  U.  S.  262,  434,  14  Sup.  Ct  619,  38 
L.  Ed.  434,  and  must,  doubtless,  be  accepted 
as  the  law  of  that  court    •    •    •    It  must 
be  admitted  that  a  majority  of  the  cases 
adopt  the  rule  of  the  Stout  Case.    The  list 
Includes  Alabama  G.   S.  R.  Co.  v.  Oodier, 
131  Ala.  584,  31  South.  561;  Barrett  v.  South- 
em  Pac  Co.,  91  Cal.  296,  27  Pac.  666,  25 
Am.  St  Rep.  186;    Ferguson  v.   Columbns, 
etc.,  R.  Co.,  77  Ga.  102;    Chicago,  etc.,  B. 
Co.  V.  Fox,  38  Ind.  App.  268,  70  N.  B.  81; 
Edglngton   v.   Burlington,   etc.,  B.   C!o.,  116 
Iowa,  410,  90  N.  W.  95,  57  L.  R.  A  561; 
Kansas  C^ent  R.  Co.  t.  Fitzsimmons,  22  Kan. 
686,  31  Am.  Rep.  203;  Brown  v.  Chesapeake, 
eta,  R.  Co.,  135  Ky.  798,  123  S.  W.  298,  25 
li.  R.  A.  (N.  S.)  717;    Keffe  v.  MUwaokee, 
etc.,  R.  Co.,  21  Minn.  207,  18  Am.  Rep.  393: 
Nagel  y.  Missouri  Pac.  R.  Co.,  75  Mo.  tS&, 
42  Am.  Rep.  418;    Chicago,  etc.,  R.  C!o.  v. 
Krayenbuhl,  65  Neb.  889,  91  N.  W.  880,  K 
li.  R.  A.  920;   Brldger  v.  Ashevllle,  eta,  R. 
Co.,  25  S.  0.  24;  Ilwaoo,  R.,  etc.,  Co.  v.  Head- 
rick,  1  Wash.  446,  25  Pac  335.  22  Am.  St 
Rep.  169;   Ft  Worth,  etc,  R.  Co.  v.  Robert- 
son (Tex.)  16  S.  W,  1093, 14  U  R.  A.  781.    On 
the  other  hand,  the  rule  is  utterly  rejected 
in  Wllmot  v.  McPadden,  79  Conn.  367,  65 
Atl.  157,  19  li.  R.  A.  (N.  S.)  1101;    Daniels 
V.  New  York,  etc.,  R.  Co.,  154  Maas.  349,  28 
N.  EL  283,  13  li.  B.  A.  248,  26  Am.  St  Rep. 
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253;  Byan  r.  Towar,  128  Mich.  463,  87  N. 
W.  644,  S6  L^  R.  A.  SIO,  92  Am.  St  Hep. 
481;  Frost  T.  Eastern  R.  Co.,  64  N.  H.  220, 
9  Atl.  790,  10  Am.  St  Rep.  396 ;  Delaware, 
etc,  R.  Co.  T.  Belcb,  61  N.  J.  Law,  635,  40 
AtL  682,  41  U  B.  A.  831,  68  Am.  St  Rep. 
727:  Walsb  T.  Fltchburgb  B.  Co.,  145  N. 
I.  301,  39  N.  B.  1068,  27  Li  B.  A.  72^  45 
Am.  St  Rep.  615;  Wheeling,  etc.,  R.  Co.  t. 
Harvey,  77  Obio  St  235,  83  N.  B.  66,  19  U 
R.  A  (N.  S.)  1136,  122  Am.  St  Rep.  503,  11 
Ann.  C^s.  981;  Thompson  t.  Baltimore,  etc., 
R.  Co.,  218  Pa.  444,  67  Atl.  768,  19  Ll  R.  A. 
(N.  S.)  1162,  120  Am.  St  Rep.  897,  11  Ann. 
Cas.  894;  PaoUno  t.  McKendall,  24  R.  I. 
432,  53  Aa  268,  60  I<.  R.  A  133,  96  Am.  St 
Rep.  736;  Walker  v.  Potomac,  eta,  B.  Co., 
106  Va.  226,  63  S.  B.  113,  4  li.  R.  A  (N.  S.) 
80,  116  Am.  St  Rep.  871  [8  Ann.  Cfts.  862]; 
RIU  T.  Wheeling,  45  W.  Va.  262,  31  S.  B. 
993,  43  U  R.  A  148.  That  there  la  a  strong 
tendency  to  limit  rather  than  extend  the  doc- 
trine la  admitted  on  all  sides.  This  tendency 
1b  gaffidently  shown  by  the  following  cases 
from  the  states  wherein  the  turntable  doc- 
trine Is  approved:  [Savannah,  F.  &  W.  R. 
Co.  V.  Beavers,  113  Oa.  398]  39  S.  EL  82,  54 
L.  R.  A  314,  which  was  the  case  of  a  5  year 
old  boy  drowned  in  a  pool  formed  In  an  ex- 
caratlon  on  the  premises  of  the  plaintiff  in 
error;  Stendal  t.  Boyd,  73  Minn.  63,  75  N. 
W.  735,  42  li.  R.  A.  288,  72  Am.  St  Rep.  697, 
irhich  was  the  oaae  of  a  boy,  not  quite  5 
years  old,  drowned  in  a  quarry  hole  on  the 
defendant's  premises;  Moran  v.  Pullman  Pal- 
ace Car  Co.,  134  Mo.  641,  36  S.  W.  659,  33 
I*  B.  A  756,  56  Am.  St  Rep.  643,  which  was 
the  case  of  a  9  year  old  boy  drowned  in  a 
qoarry  hole;  Dobbins  t.  Missonrl,  etc.,  B. 
Co.,  91  Tex.  60,  41  S.  W.  62,  38  U  R.  A.  573, 
66  Am.  St  Rep.  856,  which  was  the  case  of 
a  3  year  old  child  drowned  In  a  pool  of  wa- 
ter on  defendant's  right  of  way ;  Richards  v. 
Connell,  45  Neb.  467,  63  N.  W.  915,  which 
tras  the  case  of  a  10  year  old  boy  drowned 
in  a  pond  allowed  to  form  on  the  defendant's 
premises;  Mayfleld  Water,  etc.,  Co.  v.  Webb, 
129  Ky.  395,  111  S.  W.  712,  18  L.  B.  A.  (N. 
S.)  179,  130  Am.  St  Rep.  469,  which  was  the 
case  of  an  11  year  old  boy  killed  while  play- 
ing on  a  telephone  gny  wire;  Harris  v. 
Cbwles,  38  Wash.  331,  80  Pac  637,  107  Am. 
St  Rep.  847,  which  was  the  case  of  a  child 
of  tender  years  Injured  while  playing  with  a 
revolving  door;  Peters  v.  Bowman,  115  Cal. 
345,  47  Paa  113,  598,  56  Am.  St  Bep.  106, 
wblch  was  the  case  of  an  11  year  old  boy 
drowned  in  a  pond  of  surface  water  which 
waa  allowed  to  stand  on  defendant's  lot 
Other  cases  like  Brown  y.  Salt  Lake  City, 
33  Ctah,  222,  93  Pac.  670,  14  L..  B.  A.  (N.  S.) 
619, 126  Am.  St  Rep.  828,  14  Ann.  Cas.  1004; 
Pekln  T.  McMahon,  154  HL  141,  39  N.  B. 
4S4,  27  U  B.  A  206,  45  Am.  St  Rep.  114; 
Indianapolis  Water  Co.  v.  Harold  (Ind. 
App.)  79  N.  B.  542;  and  Price  r.  Atchison 
Water  Co.,  58  Kan.  561,  60  Paa  450,  62  Am. 
8t  Rep.  825 — with  much  more  conslBtency, 
apply  the  doctitne  t»  tbe  caaes  of  open  con- 


duits, ditches,  and  water  holes,  and  hold  the 
landowner  liable." 

It  appears  that  nilnols  (see  St  Louis,  eta, 
B.  Co.  y.  BeU,  81  lU.  76,  25  Am.  Rep.  269, 
and  Pekin  y.  McMahon,  supra)  and  Tennes- 
see (see  East  Tenn.,  etc.,  Ry.  Co.  v.  Cargille, 
106  Tenn.  628,  69  S.  W.  141,  and  Bates  v. 
NashviUe,  eta,  R.  R.  Co.,  90  Tenn.  36,  15 
S.  W.  1069,  25  Am.  St  Rep.  665)  should  also 
be  included  in  the  flrst  foregoing  enumeration 
of  states  favoring  the  doctrine. 

In  Uthermohlen  v.  Bogg's  Run  Co.,  60  W. 
Va.  457,  40  8.  B.  410,  65  L.  R,  A.  911,  88 
Am.  St  Bep.  884,  the  court  said  that  the 
doctrine  of  the  turntable  cases  shifted  the 
duty  of  watchfulness  and  oare  from  the 
shoulders  of  parents,  where  the  Creator 
had  placed  it  to  the  shoulders  of  the  land- 
owners using  their  property  to  make  a  living, 
and  thus  materially  detracted  from  the  full 
ownership  of  proi)erty,  sacred  under  the  Con- 
stitution; but  we  only  refer  to  that  state- 
ment as  an  extreme  view. 

In  Ryan  y.  Towar,  128  Mich.  463,  87  N.  W. 
644,  55  L.  B.  A  810,  92  Am.  St  Rep.  481,  the 
doctrine  is  also  condemned,  and  the  court  in 
critldsm,  referred  to  an  application  thereof 
in  a  Kansas  case,  and  said:  "Here  we  have 
the  doctrine  of  the  turntable  cases  carried  to 
Us  natural  and  logical  result  We  have  only 
to  add  that  every  man  who  leaves  a  wheel- 
barrow, or  a  lawnmower,  or  a  spade  upon 
his  lawn,  a  rake,  with  its  sharp  teeth  point- 
ing upward,  upon  the  ground,  or  leaning 
against  the  fence,  a  bed  of  mortar  prepared 
for  use  in  his  new  house,  a  wagon  in  his  barn- 
yard, upon  which  children  may  climb,  and 
from  which  they  may  fall,  or  who  turns  in 
his  lot  a  kicking  horse  or  cow  with  calf,  does 
so  at  the  risk  of  having  the  question  of  his 
negligence  left  to  a  sympathetic  Jury.  How 
far  does  the  rule  go?  Must  his  barn  door, 
and  the  usual  apertures  through  which  the 
accumulations  of  the  stable  are  thrown,  be 
kept  locked  and  fastened,  lest  12  year  old 
boys  get  in  and  be  hurt  by  the  animals,  or 
by  climbing  into  the  haymow,  and  falling 
from  beams?  May  a  man  keep  a  ladder,  or 
a  grindstone,  or  a  scythe,  or  a  plow,  or  a 
reaper,  without  danger  of  being  called  upon 
to  reward  trespassing  children,  whose  parents 
owe  and  may  be  presumed  to  perform  the 
duty  of  restraint?  Does  the  new  rule  go  still 
farther,  and  make  it  necessary  for  a  man  to 
fence  his  gravel  pit  or  quarry?  And,  if  so, 
will  an  ordinary  fence  do,  in  view  of  the 
known  propensity  and  ability  of  boys  to  climb 
fences?  Can  a  man  nowadays  safely  own  a 
small  lake  or  fish  pond,  and  must  he  guard 
ravines  and  precipices  upon  his  land?  Such 
is  the  eyolution  of  the  law  less  than  30  years 
after' Uie  decision  of  Railroad  Ca  v.  Stout 
17  WaU.  057  [21  U  Ed.  745],  when,  with  due 
deference,  we  think  some  of  the  courts  left 
the  solid  ground  of  the  rule  that  trespassers 
cannot  recover  for  injuries  received,  and 
due  merely  to  negligence  of  the  persona  treo- 
passed  mKHk" 
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In  the  same  case  it  Is  farther  said  In  the 
opinion:  "That  a  landowner  Is  under  no 
obligation  to  use  care  to  protect  a  trespasser 
Is  a  broad,  and,  until  recently,  nndlspnted, 
rule,  without  excQ)tlon;  liability  for  In- 
juries sustained  by  such  being  limited  to 
cases  of  intentional  or  wanton  injuries.  The 
rule,  with  this  limitation,  is  sustained  to- 
day by  the  great  weight  of  authority.  It  is 
contended  by  some  lawwrlters,  and  has  been 
held  in  some  cases,  that  an  exception  ex- 
ists in  favor  of  children  of  tender  years. 
The  varying  reasons  given  should  lead  us  to 
doubt  the  solidity  of  the  foundations  upon 
which  these  cases  rest,  especially  when  none 
of  the  reasons  are  of  recognized  authority. 
The  law  has  never  before  denied  the  liability 
of  children  for  trespass  because  of  tender 
years.  On  the  contrary,  it  was  Intimated  in 
Mangan  t.  Attorton,  L.  R.  1  Exch.  239,  that 
a  4  year  old  boy  was  a  trespasser,  under  the 
circumstances  of  that  case,  and  there  are 
numerous  cases  cited  in  this  opinion  where 
liability  Is  denied  upon  that,  and  no  other, 
ground.  The  assertion  that  the  weight  of 
authority  supports  the  plaintiff's  conten- 
tion in  this  case  seems  to  us  Incorrect  It 
may  be  true  that.  In  cases  involving  turn- 
tables, a  majority  of  the  cases,  which  are 
necessarily  few,  have  followed  the  case  of 
Railroad  Co.  v.  Stout,  17  Wall.  657  [21  L.  Ed. 
745],  but  there  should  be  a  legal  princi- 
ple underlying  the  rule  laid  down  in  that 
case,  and  that  principle  has  been  assiduously 
sought  for  by  some  of  the  courts,  without 
success,  as  we  have  seen." 

In  the  case  of  Wheeling  I*  B.  Co.  v.  Har- 
vey, supra,  decided  in  1907,  where  much  of 
the  case  law  upon  the  doctrine  is  very  ably 
reviewed,  and  the  doctrine  condemned  by 
the  Ohio  court,  in  Bi)eaking  of  the  opinion  of 
Judge  Hooker  in  Ryan  v.  Towar,  supra,  it  is 
said:  "Of  the  case  of  Powers  v.  Harlow,  63 
Mich.  507,  19  N.  W.  257,  51  Am.  Rep.  154,  in 
which  the  opinion  is  by  Judge  Cooley,  and 
which  is  quoted  from  at  some  length  in  Un- 
ion P.  R.  Co.  V,  McDonald,  152  U.  S.  262,  14 
Sup.  Ct  610,  38  L.  Ed.  434,  as  approving  the 
turntable  doctrine  he  says:  'Clearly  this 
does  not  adopt  the  rule  of  Sioux  City  &  P.  R. 
Co.  V.  Stout.' " 

In  Powers  v.  Harlow,  supra.  Judge  Cooley 
said;  "A  man  of  ordinary  prudence,  if  told 
that  so  dangerous  an  article  was  so  care- 
lessly stored,  might  well  have  deemed  the 
statement  incredible" — and,  although  it  is 
not  expressly  so  stated  in  the  opinion,  the  act 
for  which  a  recovery  was  there  allowed  ap- 
pears to  have  been  wanton  in  Its  reckless  In- 
difference to  the  safety  of  others. 

In  the  case  of  Rite  v.  Wheeling,  45  W.  Va. 
262,  31  S.  E.  993,  43  L.  R.  A.  148,  the  court. 
In  speaking  of  the  original  turntable  case, 
said:  It,  'if  carried  to  the  length  to  which 
it  is  sought  to  be  carried,  would  exact  of 
everj  property  owner  the  utmost  watchful- 
ness, vigilance^   and  expendltore  ta  guard 


against  hurt  to  ddldren,  else  he  wonld  be 
every  moment  in  danger  of  ruinous  damages. 
It  attacks  the  right  of  free  use  of  one's 
property  in  lawful  business.  A  railroad 
liable  because  it  happened  to  leave  a  turn- 
table unblocked,  as  turntables  often  are,  on 
its  own  track — a  necessary  appliance  In  law- 
ful business!  Ought  a  farmer  to  be  liable 
for  falling  to  put  a  picket  fence  around  his 
pond  necessary  for  his  cattle?  If  he  does 
not,  some  little  boy  will  climb  the  fence  into 
the  farmer's  field,  drown  In  the  pond,  and 
the  farmer  Is  sued  on  the  same  principle. 
The  dam  that  contains  water  to  turn  the  mill 
wheel,  having  a  path  around  it  shaded  with 
willows,  is  very  alluring  to  the  child  and  the 
man.  Must  the  miller  Inclose  it?  The  canal, 
with  its  towpath  and  frogs.  Is  very  attrac- 
tive to  the  Uttle  boy  or  girl,  and  dangeroos, 
too.  If  a  child  drown  in  it,  Is  the  company 
liable?  How  many  more  instances  of  things 
useful  in  lawful  business,  and  withal  very 
attractive  to  children,  and  very  dangerous, 
might  be  put?  And  the  rule  contended  for 
says  that,  if  the  thing  causing  the  Injury  be 
attractive  or  seductive,  the  liability  attends 
it  Now  many  things  are,  or  may  be,  so  t« 
children?  'A  child's  wUl  Is  the  wind's  will.' 
Almost  everything  will  attract  some  child 
The  pretty  horse,  or  the  bright  red  mowing 
machine,  or  the  pond  in  the  farmer's  field, 
the  mUlpond,  the  canal,  the  railroad  cars, 
the  moving  carriage  In  the  street,  electric 
works,  and  infinite  other  things  attract  the 
child,  as  well  as  the  city's  reservoir.  To 
what  things  is  the  mle  to  be  limited?  And 
where  wUl  not  the  curiosity,  the  thoughtless- 
ness, and  the  agile  feet  of  the  truant  boy 
carry  him?  He  climbs  into  the  high  bam 
and  the  high  cherry  tree.  Are  they,  too,  to 
be  watched  and  guarded  against  him?" 

[1  ]  Thff  authorities  are,  we  believe,  agreed 
that  a  landowner  is  In  duty  bound  to  ab- 
stain from  intentionally  harming  a  trespass- 
er, unless  In  the  lavrful  exercise  of  the  right  • 
of  defense  or  expulsion,  and,  in  a  very  able, 
if  not  entirely  satisfactory,  criticism  of  the 
doctrine,  to  which  there  has  been  compli- 
mentary reference  by  several  courts.  Judge 
Jeremiah  Smith,  in  an  article  published  hi 
11  Harvard  Law  Review,  349,  says:  "Be 
is  also,  by  the  better  view,  under  a  duty  to 
avoid  harming  the  trespasser  by  negligent 
acts  which  result  In  actively  bringing  force  to 
bear  upon  the  trespasser.  It  Is  a  mooted 
question  whether  thla  duty  ts  confined  to 
cases  where  the  presence  of  the  trespasser  is 
known  to  the  landowner.  Some  authorities 
hold  that  the  owner  may,  in  special  circum- 
stances, be  under  a  duty  to  uae  care  to  as- 
certain whether  trespassers  are  present  be- 
fore he  sets  In  motion  a  force  which  would 
be  likely  to  endanger  any  suc^  peison  if 
within  reach.  But  the  alleged  duty,  if  ad- 
mitted, is  material  only  when  it  Is  sought  to 
make  the  landowner  liable  for  actively 
bringing  force  to  bear  upon  the  trespasser." 
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In  tbe  Smith  article,  rapra,  it  la  farther 
said:  "Upon  the  cmdal  Inquiry  whether  the 
law  shonid  Impose  such  a  dnty  upon  the  land- 
owner, there  are  oonslderatlona  of  undoubted 
velght  to  be  urged  in  favor  of  either  view. 
A  balance  must  be  atmck  between  the  bene- 
fit to  the  community  of  the  unfettered  free- 
dom of  owners  to  make  a  beneficial  use  of 
their  land  and  the  harm  which  may  be  done 
Is  particular  Instances  by  the  use  of  that 
freedom.    The  true  ground  for  the  decision 
Is  policy,  L  e.,  expediency,  in  the  Benthamic 
Bense  of  the  greatest  good  to  the  greatest 
nnmber,'  'and  the  advantages  to  the  commu- 
nity, on  the  one  side  and  the  other,  are  the 
only  matters  really  entitled  to  be  weighed.' 
On  the  one  band,  it  is  the  policy  of  the  law 
to  establish  rules  tending  to  preserve  life, 
and  to  protect  human  beings  from  serious 
oodlly    barm.     And  this   laudable   purpose 
seems  frustrated,  pro  tanto,  by  permitting  a 
landowner  to  pursue  with  impunity  a  mode 
of  user  which  he  knows,  or  ought  to  know, 
is  likely  to  occasionally  result  in  the  suffering 
of  great  harm  on  the  part  of  some  of  his 
neighbor's   children.    The   ftict   that  a   de- 
fendant neither  desired  nor  intended  to  bring 
about  a  partlcul&r  result  does  not  necessarily 
exonerate  him.    The  law  not  unfrequently 
holds  defendants  liable  Irrespective  of  their 
Intention  to  do  harm,  and  In  some  extreme 
cases  may  even  hold  them  liable  irrespective 
of  the  utmost  care  on  their  part,  practically 
making  them  insurers  against  all  harm  re- 
Kulting  from  certain  classes  of  acts.    'When 
8  responsible  defendant  seeks  to  escape  from 
liability  for  an  act  whidi  he  had  notice  was 
likely  to  cause  temporal  damage  to  another, 
and  wliicb  has  caused  such  damage  In  fact, 
he  must  show  a  Justification.'    And  this  doc- 
trine may  be  assumed  to  apply,  even  though 
he  had  no  notice  that  hla  act  was  likely  to 
cause  damage  to  a  specific  person  at  a  par- 
ticular moment,  but  knew  only  that  It  was 
likely  to  cause  damage  to  some  unsijedfled 
person  at  some  Indefinite  time.    To  escape 
liability,  he  must  show  that  there  are  consid- 
erations equal  or  paramount  to  those  urged 
in  behalf  of  the  plaintiff  which  Justify  his 
conduct  notwithstanding  the  known  risk  of 
damage  to  others  therefrom.    He  must  sus- 
tain   'a   claim   of   privilege.'    On   the   other 
hand,  the  defendant  Justifies  under  his  right 
or  privilege  to  make  a  beneficial  use  of  his 
own  land  In  methods  which  will  do  no  harm 
to  persons  remaining  outside  his  boundary. 
The  ben^dal  use  of  land  is  a  primal  neces- 
sity, not  only  to  those  individual  landowners 
who  bappen  to  be  defendants  in  lawsuits, 
but  to  the  entire  human  race.    The  business 
of  life  must  go  forward,  and  the  fruits  of  in- 
dustry must  be  protected.'    'It  is  impossible 
to  carry  on  the  common  affairs  of  life  with- 
out dofaig  various  things  which  are  more  or 
less  likely  to  cause  loss  or  inconvenience  to 
others,  or  even  which  obviously  tend  that 
way,  and  this  in  such  a  manner  that  their 
tendency  cannot  be  remedied  by  any  means 


short  of  not  acting  at  all.  *  *  *  To  say 
that  a  man  shall  not  seek  profit  In  business 
at  the  expense  of  others  Is  to  say  that  he 
shall  not  do  business  at  all,  or  that  the  whole 
constitution  of  society  shall  be  altered.  like 
reasons  apply  to  a  man's  use  of  his  own 
land  in  the  common  way  of  husbandry,  or 
otherwise  for  ordinary  and  lawful  purposes.' 
It  is  true  that  the  right  of  user  is  never  lit- 
erally absolute,  and  is  always  restricted  to 
some  extent  'by  rights  residing  in  others,  and 
by  duties  Incumbent  on  the  owner.'  But  It  is 
also  true  that  every  restriction  diminishes 
pro  tanto  the  beneficial  character  of  the  use, 
and  hence  the  law  imposes  restrictions  as 
seldom  as  possible,  and  never  except  upon 
the  strongest  grounds.  If  an  opposite  policy 
were  pursued,  it  is  easily  conceivable  that 
the  improvement  and  beneficial  occupation  of 
land  might  become  in  fact  impossible,  and 
property  in  the  soil  for  nearly  aU  useful  pur- 
poses might  be  annihilated.  To  say,  for  in- 
stance, that  B  must  keep  his  land  In  safe 
condition  to  be  trespassed  upon  would  often 
result  in  practically  depriving  B  of  certain 
modes  of  beneficial  enjoyment,  unless  he 
takes  precautions  which  are  incompatible 
with  profitable  user,  and  might  in  effect 
amount  to  confiscation  of  his  land  for  the 
benefit  of  trespassers.  The  difficulty  of  re- 
stricting the  owner  without  practtcally  de- 
stroying his  interest  is  fully  recognized  by 
the  law.  It  has  been  an  Important  factor  in 
inducing  courts  to  refuse  to  impose  restric- 
tions in  various  instances  where  the  case  in 
behalf  of  the  landowner  is  not  so  strong  as  iU' 
the  matter  now  under  consideration.  We  re- 
fer to  the  class  of  cases  where  the  use  of 
land,  instead  of  harming  only  those  persons 
who  come  niwn  the  land,  exerts  a  damaging 
Influence  upon  persons  and  property  situated 
beyond  the  border  of  the  defendant's  land. 
While  there  are,  of  course,  many  acts  thus 
harmfully  operating  beyond  the  limits  of  his 
land  for  which  an  owner  is  held  Uable,  there 
are  also  various  acts  of  user  which  confessed- 
ly have  a  damaging  effect  upon  persons  and 
things  outside  the  boundary  of  the  land,  and 
which,  nevertheless,  the  law  does  not 
prohibit  or  punish.  •  •  •  The  courts  do- 
not  consider  it  for  the  interests  of  the  com- 
munity that  the  landowner  who  does  not  go 
beyond  certain  common  and  generally  bene- 
ficial acts  of  user  should  be  called  upon  to 
answer  for  damage  thereby  done,  even  where 
the  thing  damaged  is  outside  the  limits  of  his 
land." 

Judge  Thompson,  in  his  Law  of  Negligence, 
vol.  1,  I  1031,  said:  "In  respect  of  the 
•  •  •  cases  •  •  *  of  attractive  nui- 
sances, it  is  to  be  observed  that  it  would  be  a 
barbarous  rule  of  law  that  would  make  the- 
owner  of  land  liable  for  setting  a  trap  there- 
on, baited  with  stinking  meat,  so  that  his 
neighbor's  dog,  attracted  by  his  natural  in- 
stincts, might  run  into  it,  and  be  killed,  and' 
which  would  exempt  him  from  liability  for 
the  consequences  of  leaving  ^posed  and  on- 
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guarded  on  bis  land  a  dangeroiis  macblne, 
80  that  hla  neighbor's  child,  attracted  to  it 
and  tempted  to  Intermeddle  with  It  by  In- 
stincts equally  strong,  might  thereby  be  killed, 
or  maimed  for  life  In  view  of  what  has  pre- 
ceded, the  author  regrets  that  he  cannot  say, 
as  he  said  in  his  first  edition,  that  such  Is  not 
the  law.  He  limits  himself  to  expressing  the 
opinion  that  It  ought  [not]  to  be  the  law, 
and  to  citing  with  commendation  the  few  de- 
cisions which  hold  that  it  Is  [not]  the  law. 
Nevertheless,  a  few  decisions  of  enlightened 
and  humane  courts  are  found  more  or  less 
tending  to  the  conclusion  that  the  owner  of 
any  machine  or  other  thing  which,  from  its 
nature,  is  especially  attractive  to  children, 
who  are  likely  to  attempt  to  play  with  it  in 
obedience  to  their  childish  instincts,  and  yet 
which  is  especially  dangerous  to  them,  is  un- 
der the  duty  of  exercising  reasonable  care 
to  the  end  of  keeping  it  fastened,  guarded, 
or  protected  so  as  to  prevent  them  from  in- 
juring themselves  while  playing  or  coming  in 
contact  with  it" 

In  Shearman  &  Bedfleld  on  the  Law  of  Neg- 
ligence, §  98,  it  is  said:  "The  overwhelming 
weight  of  authority,  both  In  number  of  de- 
cisions and  in  soundness  of  reasoning,  by 
which  is  established  the  right  of  little  chil- 
dren to  recover  damages  for  injuries  suffered 
while  trespassing  should  alone  be  sufficient 
to  settle  this  Question.  Innocence  and  mis- 
take are  no  excuse  for  a  trespass,  and  there- 
fore one  committed  by  a  child  is  Just  as  truly 
a  trespass  as  if  committed  by  an  adult  The 
owner  of  premises  has  precisely  the  same 
right  to  eject  a  child  therefrom  as  he  has  to 
eject  a  full-grown  man.  He  has  the  same 
right  to  recover  nominal  damages  In  each 
case.  But,  when  he  is  sued  for  damages 
caused  by  his  negligence  towards  a  trespass- 
er, he  finds  that  there  is  a  wonderful  differ- 
ence between  the  probable  result  of  the 
suit  if  the  plaintiff  is  a  child,  and  the  prob- 
able result  of  a  like  suit  by  an  adult 
Is  there  any  intelligible  ground  of  distinc- 
tion to  account  for  this  difference,  except 
that  the  child  is  presumably  not  guilty  of 
conscious  negligence,  while  the  man  presuma- 
bly is?  When  the  man  proves  that  he  was 
ignorant  of  the  fact  that  he  was  trespassing, 
or  shows  that  his  trespass  was  only  techni- 
cal, and  such  as  he  might  reasonably  suppose 
would  not  be  objected  to  by  the  defendant, 
and  did  not  in  fact  produce  any  appreciable 
injury  or  annoyance,  his  right  to  recover  Is 
Just  as  good  as  that  of  an  infant  All  this 
is  well  settled.  And  what  Inference  can  pos- 
sibly be  drawn  from  such  decisions.  If  not 
that  the  plaintiff's  trespass  is  only  a  circum- 
stance tending  to  prove  contributory  fault 
upon  his  part,  and  not  in  and  of  itself  such 
fault  or  attended  with  the  usual  effects  of 
snch  fault?" 

In  Whittaker's  Smith  on  NegUgence,  f  77, 
It  Is  stated,  in  the  editorial  notes,  that  the 
role  that  a  licensee  or  trespasfser  ordinarily 


mten  land  at  hla  own  risk  is  subject  to  an 
exception  where  the  danger  is  exposed,  and 
such  as  might  be  reasonably  apprehended, 
and,  in  the  text,  at  page  613,  in  discussing 
contributory  n^Ugenoe  of  children,  it  Is 
said:  "The  doctrine  of  contributory  negli- 
gence is  applied  to  children,  and  to  those 
having  the  control  of  them.  In  one  case, 
Channell,  B.,  at  nisi  prius  is  reported  to  have 
said:  "Tbfi  doctrine  of  contributory  negli- 
gence does  not  apply  to  an  infant  of  tender 
age.'  This  rule  ia  scarcely  satisfactory,  be- 
cause it  is  difficult  to  say  what  is  or  Is  not 
a  tender  age;  but  a  better  rule  which  would 
probably  excuse  the  negligence  of  a  child  of 
tender  age  Is  that  a  child  Is  only  bound  to 
exercise  such  a  degree  of  care  as  children  of 
his  particular  age  may  be  presumed  capable 
of  exercising." 

In  Id.  66,  it  is  said:  "If  A.  digs  a  hole  ht 
his  land,  and  B.,  who  has  a  il^t  to  personal 
security  G>ut  no  right  to  be  on  the  land)  falls 
into  it,  A.'s  right  is  paramount  to  B.'s,  and 
no  question  of  negligence  arises;  bat,  if  A 
had  permitted  B.  to  come  upon  his  land,  the 
rights  would  be  equal,  and  questions  of  neg- 
ligence would  arise,  viz.:  Whether  the  pit 
was  negligently  left  unguarded,  and  whether 
B.  was  using  his  right  of  being  there  with 
care." 

And  in  Id.  7&-81,  it  Is  said:  "But  such 
owner  wlU  be  liable  for  anything  in  the  na- 
ture of  a  trap  upon  the  premises,  known  to 
him,  and  as  to  which  he  gives  no  warning  to 
the  licensee.  He  must  not  do  anjrthlng  to 
alter  the  premises,  so  as  to  be  likely  to  cause 
injury,  without  notice  to  the  licensee.  Upon 
the  whole  I  incline  to  think,  with  Mr.  Camp- 
bell, that  the  owner  is  bound  to  take  ordi- 
nary care  with  respect  to  a  bare  licensee. 
The  question  is,  as  I  think,  one  of  great  diffi- 
culty. It  is  said  that  tbe  licensee,  bdng 
there  merely  for  his  own  advantage,  can  only 
demand  that  sUght  care  which  a  gratuitoas 
bailee  is  bound  to  display,  and  so  far  the 
proposition  is  correct;  but  I  am  not  sure, 
if  a  gratuitous  bailee  were  to  indicate  a 
place  of  deposit,  whether  be  would  not  be  un- 
dertaking that  that  particular  place  was  rea- 
sonably fit  for  the  deposit,  and,  if  so,  a  simi- 
lar agreement  would  apply  to  an  owner 
who  gives  leave  to  oome  upon  his  property, 
viz.:  That  he  has  undertaken  that  his  prop- 
erty is  in  some  degree  fit  for  the  licensee  to 
use.  If  this  be  so,  It  seems  that  he  ought  to 
take  ordinary  care.  The  courts,  however, 
have  distinctly  held  that  the  owner  Is  only 
liable  for  'gross'  negUgence,  because  be  is  In 
the  same  position  as  a  gratuitous  bailee;  but 
I  am  inclined  to  think  the  assumption  is  not 
accurate.  I  think  that  the  question  is  only 
further  obscured  by  Inalatlng  that  the  owner 
must  be  guilty  of  an  act  of  conmiission  to 
render  him  liable  to  the  licensee.  It  may 
be  very  frequently  the  case  that  omissions 
are  slighter  neglects  than  acts  of  commis- 
sion; but  they  may  very  well  be  the  con- 
trary, and  sometimes  are  so.    U  the  neglect 


Digitized  by  LjOOQIC 


OU.) 


dTT  OX<  SHAWKXE  r.  CHKEK 


T31 


be  of  a  grave  and  obTlons  character,  It  wonM 
matter  nothing  whether  it  was  an  omlEslon 
or  commlsBlon.  For  instance,  it  would  mat- 
ter notning  whether  a  signalman  omitted  by 
grave  and  obTiona  negligence  to  pnll  the  han- 
dle to  direct  an  express  upon  its  proper  line, 
or  whether  he  negligently  pulled  the  wrong 
bandle."  "Where  there  is  something  done 
by  tlM  owner  wMch  Is  in  the  nature  of  a 
*  *  *  wanton  injury,  he  will  be  liable  to 
in  action  tor  negligence  even  by  a  trespasser, 
as  if  an  owner  of  piemlsea  with  great  reck- 
lessness shot  a  trespasser,  or  if  the  owner 
set  spring  guns  upon  his  premises  and  injure 
a  trespasser.  But  where  a  trespasser  took 
shelter  from  a  storm  in  a  ruinous  house  not 
fenced  ofT  from  the  road,  and  a  wall  fell  upon 
him  and  injured  him,  it  was  held  that  tie 
could  not  recover."  "Upon  this  principle  it 
bas  been  held  that,  where  an  owner  or  occu- 
pier of  lands  makes  an  excavation  upon  liia 
land  so  near  to  a  pubUc  highway  as  to  be 
dangerous  under  ordinary  drcumstanoes  to 
persons  pa  suing  by.  It  is  his  duty  to  take  rea- 
sonable care  to  guard  such  excavation,  and 
he  is  liable  for  injuries  caused,  even  if  such 
persons  are  consciously  or  unconsciously 
straying  from  the  way."  "Where  the  excava- 
tion is  at  a  considerable  distance,  no  such 
care  need  be  taken.  What  is  a  considerable 
distance,  it  is  impossible  to  say,  and,  in 
trutli,  each  case  depends  upon  its  own  facts." 

We  agree  with  the  view  of  this  author  that 
the  landowner  is  bound  to  take  ordinary  care 
with  respect  to  a  bare  licensee ;  but,  we  do  so 
upon  the  assumption  that  be  uses  the  expres- 
sion "ordinary  care"  as  meaning  such  care  as 
a  person  of  ordinary  prudence  would  usually 
exercise  under  the  facts  and  circumstances 
in  such  case,  although  such  care  be  slight  in 
comparison  with  the  care  such  person  would 
usually  exercise  about  their  own  afTairs  of 
more  than  slight  importance,  and,  indeed, 
sections  2689  and  2691,  Stat  1890  (sections 
2917  and  2919,  Rev.  Iaws  1910),  make  it  clear 
that  the  degrees  of  care  (section  2688,  Stat 
1890,  same  being  section  2916,  Rev.  Laws 
1910)  and  the  degrees  of  negligence  (section 
2690,  Stat  1890,  same  being  section  2918, 
Rev.  Laws  1910)  refer  to  the  differences  in 
the  degrees  such  persons  usually  exercise  in 
their  own  affairs  of  different  degrees  of  im- 
portance, and  not  to  any  difference  in  de- 
grees of  care  in  the  same  case  or  under  the 
same  state  of  facts — ^the  rule  of  three  such 
degrees  being  thus  not  inconsistent  with  the 
role  that  the  measure  of  duty  and  test  of  neg- 
ligence and  liability  is  that  one  degree  of 
care  wUch  a  person  of  ordinary  prudence 
would  usually  exercise  under  the  facts  and 
circumstances  of  the  particular  case. 

[1]  We  also  agree  with  the  view  of  this  an- 
tbor  that,  although  not  usually  so,  an  omis- 
sion may  constitute  a  greater  neglect  of  duty 
than  an  act  of  commission,  so  that  the  rule 
holding  a  landowner  liable  for  acts  of  com- 
mission, and  not  liable  for  mere  omissions 
resulting  In  harm  to  a  bare  licensee.  Is  not 


sound,  and  is  indefensible^  and  that,  "where 
there  is  something  done"  (and  we  would  add, 
"or  omitted")  "by  the  landowner  which  is  in 
the  nature  of  *  *  *  'a  wanton  injury, 
he  wlU  be  liable  to  an  action  for  injury  even 
to  a  trespasser."  In  our  opinion  what  omia- 
sion  or  act  of  commission,  free  from  intent 
to  injure,  will  amount  to  wantonness  and 
render  the  landowner  liable  to  a  trespasser 
must  depend  upon  the  facts  and  circumstanc- 
es of  each  case.  The  character  of  the  dan- 
ger and  the  position  of  the  landowner  in  re- 
spect to  his  actual  knowledge  or  thoughtless- 
ness of  the  dangerous  condition  of  his  prem- 
ises, and  of  its  attractiveness  and  accessibil- 
ity to  merely  technical  trespassers,  especial- 
ly such  as  children  of  tender  age,  as  well 
as  of  every  other  fact  and  circumstance  bear- 
ing upon  the  probability  of  such  trespasses 
and  the  probability  of  injury  to  trespassers 
from  contact  with  such  dangerous  condition, 
together  with  the  smallneas  of  the  expense 
or  effort  required  to  eliminate  such  danger, 
bear  upon  the  question  of  wantonness,  and 
it  is  not  difficult  to  conceive  of  a  great  varie- 
ty of  instances  in  whidi  a  landowner.  In- 
different and  thoughtless  of  the  safety  of 
other  persons,  might,  without  intent  to  in- 
jure, be  guilty  of  unquestionable  wantonness. 

There  appears  to  be  no  denial  of  the  doc- 
trine of  liability  to  injured  trespassers  for 
wanton  acts  of  a  landowner;  but  a  great 
many  of  the  cases,  with  which  we  are  unable 
to  agree,  in  effect,  limit  such  liability  to  acts 
of  commission,  thus  holding,  in  effect,  that 
there  can  be  no  wantonness  in  an  omission, 
or,  if  so,  that  it  creates  no  liability  to  a  tres- 
passer, even  though  the  trespass  be  merely 
technical  and  even  unconscious.  It  is  no 
doubt  true  that  wantonness  should  not  be  in- 
ferred from  the  mere  omission  to  make  safe 
a  dangerous  place  upon  one's  premises  in 
the  absence  of  sufficient  evidence  to  show  a 
reckless  disregard  for  the  life,  limb,  body,  or 
health  of  another  or  others;  but,  if  wantonness 
be  proven,  we  are  of  opinion  that  it  is  im- 
material whether  it  consists  of  an  act  of  com- 
mission or  a  mere  omission. 

A  principle  that  appears  to  be  deduclble 
from  much  of  the  case  law  on  the  subject  al- 
lowing recovery  is  that  it  is  not  only  the 
duty  of  a  landowner  to  a  trespasser  to  not 
injure  blm  intentionally  or  wantonly,  but  that 
an  act  or  omission  involving  a  reckless  in- 
difference to  the  safety  of  reasonably  antic- 
ipated technical  trespassers,  such  as  chil- 
dren of  tender  years,  although  without  In- 
tent to  injure,  may  be  wanton.  It  is  un- 
doubtedly the  general  rule  that  a  landowner 
does  not  owe  a  trespasser  any  further  or 
greater  duty  than  this;  but  his  duty  to  an 
invited  person  upon  his  premises  is  quite  dif- 
ferent, and  requires  of  him  reasonable  care 
for  the  safety  of  such  person. 

As  used  in  this  opinion,  the  words  "wan- 
ton," "wantonly,"  and  "wantonness"  mean 
and  are  applicable  to  acts  or  omisslonB  of 
a  landowner  involving  reeUess  disregard  for 
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the  safety  of  sacb,  it  any,  merely  tedmical 
trespaBsers  as  should  in  reason  have  been 
antlcli>ated  by  a  person  of  ordinary  pru- 
dence, and  such  acts  or  omissions  may  be 
"wanton,"  "wantonly"  done,  or  the  result  of 
"wantonness,"  although  merely  thoughtless 
or  heedless  in  their  superficial  character,  and 
free  from  intent  to  injure. 

As  stated  in  Book  1  (Lewis'  Bd.)  Black- 
stone's  Commentaries,  p.  117:  "The  right  of 
personal  security  consists  in  a  person's  legal 
and  uninterrupted  enjoyment  of  his  life,  his 
limbs,  his  body,  his  health,"  etc. 

[3]  In  view  of  the  great  value  and  vital 
importance  of  this  right  and  the  well-known 
disposition  and  lack  of  self-control  in  chil- 
dren, we  see  no  sufficient  reason  why  a  land- 
owner should  not,  at  least,  be  deemed  in  duty 
bound  to  make  reasonably  safe  any  obviously 
dangerous,  artificial,  and  attractive  condition 
on  his  premises,  which  in  character  is  clearly 
different  from  common  and  well-known  dan- 
gerous natural  conditions,  especially  when  he 
is  able  to  do  so  at  little  or  no  cost,  and 
without  appreciable  impairment  of  his  ben- 
eficial use  of  the  same,  in  all  cases  in  which 
his  failure  to  do  so  involves  reckless  disre- 
gard for  the  safe^  of  children  of  tender 
years,  especially  children  under  7  years  of 
age,  or,  in  the  absence  of  evidence  of  capac- 
ity to  be  guilty  of  contributory  negUgeuce, 
under  14  years  of  age,  as  a  person  of  ordi- 
nary prudence  must  anticipate  will  probably 
be  attracted  to  and  may  come  in  contact 
with  and  be  injured  by  such  dangerous  con- 
ditions. Is  it  anything  less  than  wantonness 
for  a  landowner,  with  actual  knowledge  of 
such  dangerous,  artificial,  and  attractive  con- 
ditions of  his  premises,  and  of  facts  from 
which,  as  a  reasonably  thoughtful  person,  be 
must  know  that  merely  technical,  if  not  un- 
conscious, trespassers  in  the  persons  of  chil- 
dren living  or  accustomed  to  congregate  or 
be  near  by  may  come  in  contact  with  and  he 
seriously  injured  by  such  dangerous  condi- 
tions, to  abstain  from  removing  the  danger 
of  such  conditions,  especially  if  he  is  able  to 
do  so  at  little  or  no  cost,  and  without  ap- 
preciable impairment  of  his  beneficial  use  of 
the  premises? 

It  may  be  that  parents,  by  proper  example 
and  correctly  enforced  precepts,  can  greatly 
reduce  the  number  of  injuries  resulting  from 
the  trespassing  of  children  and  their  contact 
with  the  dangerous  condition  of  the  prem- 
ises upon  which  such  trespasses  are  made, 
especially  if  the  parents  have  correct  and 
positive  convictions,  with  which  the  child 
may  be  indoctrinated  in  many  ways;  but 
the  senses  of  sight,  taste,  hearing,  touch,  and 
smell  in  children  of  tender  years  are  par- 
ticularly eager  for  gratification,  and  their  in- 
stinctive desire  to  examine  and  explore,  to 
them,  strange,  mysterious,  and  wonderful 
things  and  places,  generally  accentuated  by 
much  snrplus  energy,  is  often  stronger  than 
the  Inflnenoe  of  eren  the  best  and  highest 


degree  of  parental  efllort  to  Instruct  and  re- 
strain. 

These  are  matters  of  comm<m  knowledge, 
and  the  moral  duty  of  landowners  to  sup- 
plement the  duty  of  parents  in  respect  to 
trespassing  by  children  should  certainly  be- 
come a  legal  one  when,  under  all  the  facts 
and  circumstances  in  the  case,  a  faUure  to 
do  so  amounts  to  wantonness,  i.  a,  a  reck- 
less disregard  or  heedlessness  for  their  safety. 

The  greater  and  farther  removed  fromlhe 
natural  and  common  in  character  the  danger, 
and  the  greater  the  probability  of  contact 
therewith  and  injury  therefrom  by  persons, 
especially  children  of  tender  years,  who  are 
merely  technical,  if  not  unconscious,  tres- 
passers, and  the  smaller  the  expend  and  in- 
convenience of  eliminating  the  danger,  the 
clearer  appears  to  be  the  wantonnesa 

In  the  light  of  the  known  danger  In  tam- 
tables,  high  explosives,  electric  currents,  and 
the  like,  and  the  disposition  of  children,  was 
the  act  or  omission  of  the  landowner  In 
most,  if  not  all,  the  cases  in  which  recovery 
for  injuries  to  children  has  been  allowed  to 
stand  anything  less  than  wantonness  T  We 
think  there  is,  at  least,  evidence  reasonably 
tending  to  prove  wantonness  in,  at  least,  most 
of  them. 

The  walls  and  spaces  of  a  deserted  bnild- 
ing  such  as  this,  where  children  may  play 
hide  and  seek,  and  hunt  hens'  nests,  as  the 
evidence  shows  they  did  do  about  this  build- 
ing, and  otherwise  gratify  their  childish  in- 
stincts, are  undoubtedly  exceptionally  at- 
tractive places  to  children,  and  an  intm- 
sion  by  children  of  tiie  age  of  the  deceased 
child  should  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  be  not  merely  a 
technical  but  an  unconscious  trespass. 

In  C,  R.  I.  ft  P.  By.  Co.  v.  Baroni,  32  Okl. 
340,  122  Pac.  926,  it  was  held  proper  to  sub- 
mit to  the  Jury  the  question  of  contributory 
negligence,  permitting  the  Jury  to  take  into 
consideration  the  age,  experience,  and  matu- 
rity of  the  child,  and  the  general  rule  appears 
to  be  that  a  child  under  7  years  of  age  Is 
incapable  as  a  matter  of  law,  and  one  be- 
tween the  age  of  7  and  14  may  or  may  not 
be  capable  of  contributory  negligence,  de- 
pending upon  the  age,  experience,  and  capac- 
ity to  understand,  to  appreciate,  and  avoid 
the  danger  to  which  the  child  is  exposed 
under  all  circumstances  of  the  case,  the 
care  required  being  the  same  care  that  a 
person  of  the  same  age,  education,  and  men- 
tal and  physical  capacity  uses  under  like  cir- 
cumstances, and  the  contributory  negligence 
of  such  child  is  usually  held  to  be  a  ques- 
tion for  the  Jury.  See  notes  to  Schoonover 
T.  Baltimore,  etc.,  B.  Co.,  Ann.  Cas.  1013B, 
969 ;  1  Ann.  Cas.  895 ;  17  Ann.  Oas.  353,  14 
Am.  St  Rep.  590 ;   49  Am.  St  Rep.  408. 

In  deference  to  the  fact  that  this  Is  the 
first  time  the  doctrine  of  the  "turntable  cas- 
es" has  been  presented  for  the  consideration 
of  this  court,  we  have  quoted  quite  exteo- 
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tively  from  antborltlas  touddng  and  lUns- 
tratljig  Bome  ot  the  rarlent  views  upon  the 
■ame;  but,  in  respect  to  such  quotations, 
we  do  not  desire  to  be  understood  as  ap- 
proring  or  disapproving  turtber  than  express- 
ly shown  in  (his  opinion. 

In  brief  for  defendant  it  is  urged  that  it 
was  not  in  duty  bound  to  keep  Its  unused 
immp  station  securely  locked  and  barred 
from  the  entrance  of  children,  and  that  the 
doctrine  of  the  so-called  "turntable"  cases 
Is  not  sound ;  but  the  question  ot  wanton- 
ness as  a  ground  for  recovery  la  not  dls- 


[I]  We  deem  it  unnecessary  to  more  spe- 
dflcally  point  oat  the  logical  sequence  of 
the  foregoing  views  touching  any  question 
presented  by  defendant,  in  view  of  the  neces- 
aity  of  a  reversal  of  this  case  upon  a  dis- 
tinct ground  hereinafter  shown,  except  that 
it  appears  that  the  demurr^  to  the  petition 
should  have  been  sustained,  in  view  of  the 
fact  that  the  allegations  do  not  show  a  reck- 
less disregard  for  the  safety  of  such  teclinl- 
cal  trespassers  as  the  deceased  boy,  and  wan- 
tonness Is  not  expressly  nor  by  necessary 
implication  alleged. 

It  Is  true  that  the  petition  alleges  fticts 
from  which  wantonness  might  be  Inferred, 
If  the  court  was  at  liberty  to  Indulge  such 
inference  in  favor  of  the  pleader;  bat,  'In 
the  construction  of  a  pleading,  challenged  by 
a  demurrer  before  trial,  nothing  will  be  as- 
sumed In  favor  of  the  pleader  which  has  not 
been  averred,  as  the  law  does  not  presume 
that  a  party's  pleadings  are  less  strong  than 
the  facts  of  the  case  warrant"  Atwood  v. 
Bose,  32  Okl.  855,  122  Pac.  929. 

[4,  S]  It  la  urged  by  the  defendant  that 
the  right  of  action  for  the  death  of  Thomp- 
Uns  Cheek  was  personal  to  and  expired 
with  the  original  plalntUf,  the  father  of  the 
decedent ;  that  it  was  not  susceptible  of  re- 
TlTor  for  the  reason  that  it  did  not  exist 
after  the  death  of  the  original  plaintiff. 

Section  4312,  Stat.  1893  (section  6280,  Rev. 
laws  1910),  reads:  "No  action  pending  in 
any  court  shall  abate  by  the  death  of  either 
or  both  of  the  parties,  thereto.    •    ♦    •  •■ 

But  we  do  not  understand  this  section  to 
impart  the  (luallty  of  survivability  to  causes 
of  action  which  do  not  have  that  qimllty 
nnder  the  next  preceding  section  (section 
4311,  Stat  1893,  same  being  section  5279,  Rev. 
Laws  1910),  which  reads:  "In  addition  to 
the  causes  of  action  which  survive  at  com- 
mon law,  causes  of  action  tor  mesne  profits, 
or  for  an  Injury  to  the  person,  or  to  real 
or  personal  estate,  or  for  any  deceit  or  fraud, 
>hall  also  survive;  and  the  action  may  be 
brought,  notwithstanding  the  death  of  the 
person  entitled  or  liable  to  the  same." 

These  sections  of  our  statute  were  adopted 
from  Kansas,  and,  in  two  cases  decided  by 
the  courts  ot  that  state,  before  such  adop- 
tion, language  is  used  which  gives  some 
color  to  the  contention  that  an  action  for 


pecuniary  loss  resnltlng  ttom  death  wrong- 
fully caused  under  section  4313,  Stat  1893 
(aecUon  5281,  Rev.  Laws  1910),  is  not  within 
any  iKVvislon  ot  section  4311,  supra;  but 
due  examination  ot  these  cases  will  show 
that  this  precise  question  should  be  regarded 
as  not  settled  thereby,  and  as  still  open. 

In  A.,  T.  ft  S.  F.  By.  Co.  T.  Bowe,  66  Kan. 
411,  48  Pac  6S3,  the  latest  of  those  cases, 
where  a  person  wrongfully  injured  com- 
menced action,  and,  while  same  was  pend- 
ing, died  from  another  and  independent 
cause,  the  coart  held  that  his  entire  cause  of 
action  tor  the  injury  survived  and  did  not 
abate  under  sections  4311  and  4312,  supra; 
the  argumetUt  therein  as  to  the  nature  ot 
the  cause  of  action  given  by  section  4313, 
supra,  being  inapplicable. 

In  the  City  of  Eureka  v.  Merrlfleld  et  al., 
53  Kan.  794,  87  Pac.  113,  the  other  one  ot 
these  cases,  It  Is  held  that  section  4311,  su- 
pra, construed  with  sections  4312  and  4313, 
supra,  "only  permits  actions  to  survive  for 
i»j»ry  to  the  person  when  death  does  not  re- 
sult from  the  injury";  but,  in  that  case,  the 
only  question  was  as  to  the  sufficiency  ot  the 
petition  of  the  parents,  as  next  ot  kin,  suing 
for  their  own  pecuniary  lose  sustained  by 
reason  of  the  wrongfully  caused  death  of 
their  child,  in  the  absence  ot  any  allegation 
that  the  child,  at  the  time  of  such  death,  was 
a  nonresident  of  the  state,  or  that  no  admin- 
istrator had  been  appointed  tor  his  estate. 
The  action  was  for  "death"  under  section 
4313,  supra,  and  section  4314,  Stat  1S93  (sec- 
tion 6282,  Rev.  Laws  1910),  and  not  for  the 
personal  injury  tor  which  he  might  have 
sued  had  he  lived,  the  survivability  ot  their 
cause  of  action  was  In  no  wise  involved,  the 
quoted  holding  ot  the  court  was  apparently 
foreign  to  any  question  before  it,  and  this 
language  no  doubt  was  merely  Intended  to 
give  expression  to  the  indisputable  view  that 
the  language  "or  for  injury  to  tho  perton," 
used  in  section  4311,  supra,  does  not  Impart 
the  quality  of  survivability  to  the  cause  ot 
action  for  death  given  by  section  4313,  supra; 
these  two  causes  of  action  being  separate  and 
distinct 

Section  4311,  supra,  however,  apparently 
stamps  with  the  quality  ot  survivability 
every  cause  ot  action  which  would  survive  at 
common  law  and  every  catiae  of  action  for 
injury  to  "personal  estate,"  and.  If  the  cause 
of  action  in  this  case  survived  the  death  of 
James  Cheek,  the  original  plaintiff,  It  must 
do  BO  because  section  4313,  supra,  does  not 
give  a  right  of  action  merely  for  a  wrong 
to  a  domestic  relation  or  to  the  person  of  the 
benefidaiy,  but  stamps  with  the  character  of 
"estate"  or  property  right  the  pecuniary  in- 
terest of  the  father  in  the  life  of  the  child, 
at  the  time  of  the  wrongfully  caused  death 
of  the  latter,  which  the  former  is  allowed  to 
recover. 

Section  4313,  supra,  reads  as  follows: 
"When  the  death  ot  one  is  caused  by  th« 
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wrongful  act  or  omission  of  another  the  per- 
sonal representatlTes  of  the  former,  may 
n\alntaln  an  action  therefor  against  the  lat- 
ter, If  the  former  might  hare  maintained  an 
action  had  be  lived,  against  the  latter  for 
an  injury  for  the  same  act  or  omission.  The 
action  must  be  commenced  within  two  years. 
The  damages  •  •  •  must  inure  to  the 
excIuslTe  benefit  of  the  widow  and  children, 
if  any,  or  next  of  kin,  to  be  distributed  In 
the  same  manner  as  personal  property  of  the 
deceased." 

Section  4814,  supra,  reads  as  follows:  "^n 
all  cases  where  the  residence  of  the  party 
whose  death  has  been  caused  as  set  forth  In 
the  preceding  section,  is  at  the  time  of  his 
death  In  any  other  state  or  territory,  or 
when,  being  a  resident  of  this  state,  no  per- 
sonal representative  Is  or  has  been  appointed, 
the  action  provided  In  said  section  may  be 
brought  by  the  widow,  or  where  there  Is  no 
widow,  by  the  next  of  kin  of  such  deceased." 

The  death  for  which  this  action  was 
brought  occurred  prior  to  the  amendment  of 
section  6893  (6261)  Stat  1880,  by  Sess.  Laws 
1909,  p.  648  (Comp.  Laws  1909,  §  8986),  which 
went  into  effect  June  10,  1900  (see  section 
8418,  Rev.  Laws  1910,  for  history  of  acQ, 
and,  under  the  provisions  of  section  6893, 
supra,  the  father  was  the  sole  heir,  and 
therefore  the  only  "next  of  kin"  of  the  de- 
ceased child. 

Section  4067,  Stat  1890  (section  6686,  Rev. 
Laws  1910),  declares  all  things  susceptible  of 
ownership  to  be  property  within  the  meaning 
of  the  chapter  relating  to  the  nature  of  prop- 
erty, and  section  4068,  Stat  1890  (section 
6687,  Rev.  Laws  1910),  Includes  among  Its 
spedflcatlons  of 'what  may  be  owned  "rights 
created  or  granted  by  statute." 

In  Michigan  Central  R.  Go.  ▼.  Vreeland, 
227  U.  S.  69,  33  Sup.  Gt  192,  57  L.  Ed.  417, 
an  action  founded  upon  the  Employers'  Lia- 
bility Act  of  Congress  of  1908  (Act  April  22, 
1908,  c.  149,  35  Stat  66  [U.  S.  Comp.  St  Supp. 
1911,  p.  1322]),  It  Is  said:  "The  statute,  in 
giving  an  action  for  the  benefit  of  certain 
members  of  the  family  of  the  decedent  is  es- 
sentially identical  with  the  first  act  which 
ever  provided  for  a  cause  of  action  arising 
out  of  the  death  of  a  human  being— that  of 
9  and  10  Ylct  c.  93,  known  as  Lord  Camp- 
bell's Act.  This  act  has  been,  in  Its  distin- 
guishing features,  re-enacted  In  many  of  the 
states,  and  both  In  the  courts  of  the  states 
and  of  England  has  been  construed,  not  as 
operating  as  a  continuance  of  any  right  of 
action  which  the  injured  person  would  have 
had  but  for  his  death,  but  as  a  new  or  inde- 
pendent cause  of  action  for  the  purpose  of 
compensating  certain  •  •  •  members  of 
the  family  for  the  deprivation,  pecuniarily, 
resulting  to  them  from  his  wrongful  death." 

In  the  same  case  Patterson,  Railway  Acci- 
dent Law,  I  401,  is  approvingly  quoted  as 
stating  that  the  term  "pecuniary  loss  or  dam- 
age" is  Judicially  employed.  In  cases  arising 


under  such  statutes,  as  follows:  "Not  011I7 
to  express  the  character  of  that  loss  to  tlie 
beneficial  plaintiffs  which  is  the  founda- 
tion of  their  right  of  recovery,  but  also  to 
discriminate  between  a  material  loss  wbleb 
is  susceptible  of  a  pecuniary  valuation,  and 
that  Inestimable  loss  of  the  society  and  com- 
panionship of  the  deceased  relative  upon 
which.  In  the  nature  of  tlilngB,  it  is  not  pos- 
sible to  set  a  pecuniary  valuation.'' 

The  measure  of  damages  recoverable  un- 
der section  4313,  supra,  as  held  under  similar 
statutes  in  other  Jurisdictions,  Is  limited  to 
the  pecuniary  loss  sustained  by  the  benefici- 
aries therein  spedfled  (M.,  K.  &  T.  Ry.  Co.  v. 
Weat  134  Paa  665 ;  St  L.  &  S.  F.  Ry.  Co.  v. 
Long,  139  Pac.  — ^,1  not  yet  officially  report- 
ed ;  M.,  K.  &  T.  Ry.  Go.  v.  Lenahan,  135  Pac. 
883;  and  K.  P.  Ry.  Co.  v.  Cutter,  aa  Admin- 
istratrix, etc,  19  Kan.  [2d  Ed.]  83),  and  Uils 
tends  to  show  t|iat  a  spedea  of  estate,  a 
property  right  was  conferred  upon  the  fa- 
ther, as  next  of  kin,  by  this  statute. 

A  recent  case  holding  that  a  right  of  action 
for  death  undar  the  statutes  of  Illinois, 
which  do  not  appear  materially  different 
from  our  own  in  this  reei>ect  accrues  im- 
mediately upon  death,  becomes  an  asset  of 
the  estate  of  the  benefldary,  and  survives  the 
death  of  the  benefldary.  Is  that  of  Union 
Steam  Boat  Co.  v.  Chaffln's  Adm'rs  et  bL, 
204  Fed.  412,  122  a  C.  A.  598,  and  In  that 
case  the  case  of  Pitkin  v.  N.  T.  C.  &  H.  B.  R. 
Co.,  94  App.  Dlv.  31,  87  N.  Y.  Supp.  90a 
which  is  to  the  same  effect  Is  dted  and 
quoted. 

In  notes  to  Gllkeson  v.  Missouri  Pacific 
Ry.  Co.,  17  Ann.  Gas.  763-776,  several  cases 
holding  that  the  action  does  survive,  as  well 
as  others  holding  that  the  action  does  not 
survive,  are  dted  and  reviewed,  and  the  fol- 
lowing excerpt  from  that  note  seems  worth; 
of  quotation  here:  "In  other  of  the  foregoing 
decisions  adhering  to  the  view  that  the  ac- 
tion survives,  the  right  of  the  beneficiary  In 
the  action  has  been  considered  a  property 
right  which  Is  survlrable,  and  passes  to  tbe 
representatlTes  upon  his  death.  In  such 
cases  this  statute  creating  the  cause  of  ac- 
tion is  construed  to  create  a  new  cause  of 
action  in  favor  of  the  benefidaries  for  the 
damages  sustained  by  them,  and  not  as  con- 
tinuing the  cause  of  action  which  tbe  original 
deceased  might  have  had  if  he  had  survived 
the  injury.  Cooper  v.  Shore  Electric  Co., 
63  N.  J.  Law,  558,  44  AtL  633;  Meekln  v. 
Brooklyn  Heights  B.  Co.,  164  N.  Y.  145,  58  N. 
B.  60,  51  L.  R.  A.  235,  79  Am.  St  Rep.  633: 
Mundt  V.  Glokner,  24  App.  Dlv.  110,  48  N. 
Y.  Supp.  940,  appeal  dismissed  160  N.  T. 
571,  55  N.  E.  297;  Pitkin  T.  N.  Y.  Cent,  etc, 
R.  Co.,  94  App.  Dlv.  31,  87  N.  Y.  SUpp.  900.. 
In  Meekln  v.  Brooklyn  Heights  R.  Co.  [164 
N.  Y.  146,  68  N.  E.  50,  51  L.  R.  A.  235,  79 
Am.  St  Rep.  635],  supra,  the  court  said: 
'Thus  It  appears,  both  from  the  statute  and 
the  authorities,  that  the  damages  awarded 
for  the  negligent  act  are  such  as  result  to  the- 
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property  rights  of  tb«  peraon  or  persons  for 
whose  benefit  tbe  caose  of  action  was  creatp 
ed.  Nothing  Is  allowed  for  a  personal  In- 
jnty  to  the  personal  representatives  or  to 
tbe  benefldarles;  but  the  allowance  is  slm- 
pl;  for  Injarles  to  the  estate  of  the  latter 
caosed  by  the  wrongful  act  The  statute,  as 
It  hag  been  held,  Is  not  simply  remedial,  but 
creates  a  new  cause  of  action  In  favor  of 
the  personal  representatives  of  the  deceased, 
wUcb  is  wholly  distinct  from  and  not  a 
levlTor  of  tbe  cause  of  action,  which,  if  he 
had  snrvlved,  he  would  have  had  for  his 
bodily  Injury.'  In  Cooper  v.  Shore  Electric 
Co.,  63  N.  3.  Law,  668,  44  AU.  633,  the  court 
aid:  The  controlling  feature  in  this  legis- 
lation Is  that  damages  are  made  recoverable 
for  causing  death  as  compensation  for  the 
pecuniary  Injury  the  designated  benefldarles 
have  sustained  by  reason  of  the  death.  If 
there  be  no  widow  or  next  of  kin  at  the  time 
of  the  death  of  the  deceased,  the  pecuniary 
injury  contemplated  by  the  statute  does  not 
exist,  and  the  action  cannot  be  maintained. 
It  is  also  clear  that  the  pecuniary  Injury  to 
be  oompMisated  for  Is  that  of  the  widow  or 
persons  who  are  nert  of  kin  at  the  time  of 
the  death  of  tbe  deceased,  and  that  the 
cause  of  action  created  by  the  statute  inures 
to  such  persons  as  a  vested  right  By  this 
statute  a  property  right  Is  created  in  the 
benefldary  of  such  a  nature  as  would  give 
tbe  action  the  quality  of  survivorship,  and 
take  it  out  of  the  maxim,  "actio  personalis 
morltnr  com  persona."'  In  Haggerty  v. 
Plttston,  17  Pa.  Super.  Ct  151,  an  action  by 
a  father  for  the  death  of  bis  daughter  was 
continued,  upon  the  father's  decease,  in  the 
name  of  his  administrator;  the  court  con- 
sidering the  value  of  the  life  lost  as  a  species 
of  property  which  vested  in  the  father.  In 
Thomas  t.  Maysville  Gas  Co.,  112  Ky.  669, 
86  S.  W.  398,  tbe  survival  of  an  action 
brought  by  an  'administrator  for  the  beneflt 
of  a  sole  beneficiary  was  sustained;  the 
conrt  holding  that  the  action  should  be  con- 
tisned  by  the  administrator,  and  the  funds, 
Then  collected,  held  for  the  estate  of  the 
baiefldary.  The  court  said:  The  fact  that 
the  defendant  to  the  action  succeeded  in  de- 
feating a  recovery  until  one  or  more  of  the 
beneficiaries  died  had  no  etCect  upon  ita  lia- 
bility to  the  administrator.'" 

But  this  Kentucky  case  cannot  be  regard- 
ed as  of  great  weight  aa  authority  here,  as 
the  Kentucky  statutes  are  materially  dif- 
ferent from  oar  own. 

The  New  Xork  death  statute  doe*  not  ap- 
pear unlike  our  own  in  any  material  respect 
and  in  tbe  Meekin  Case  dted,  supra,  it  is 
tnrther  said  in  the  opinion:  "In  Qnln  t. 
Mooie,  16  ^f.  T.  4S2,  it  was  held  that  the 
interest  of  the  beneficiary  was  capable  of 
assignment,  wliich  is  the  test  of  the  right  to 
rerlTe.  In  deciding  the  case,  the  court  said: 
The  Interest  of  Ifrs.  Kerns  was  also  assign- 
able.   In  leqiect  ta  jmrely  personal  torts, 


it  is  true  that  at  common  law  the  right  of 
action  ceases  with  the  life  of  the  injureA 
party.  But  in  this  case,  although  the  tort 
was  personal  to  the  child  who  died,  the  stat- 
ute comes  in  and  declares  that  a  right  of  ac- 
tion shall  survive  to  the  administrator.  The 
theory  of  the  statute  is  that  the  next  of  kin 
have  a  pecuniary  Interest  in  the  life  of  the 
person  killed,  and  the  value  of  this  Interest 
is  the  amount  for  which  the  Jury  are  to 
give  their  verdict  Neither  the  personal 
wrong  or  outrage  to  the  decedent  nor  the 
pain  and  sntTerlng  he  may  have  endured,  are 
to  be  taken  into  the  account  •  •  •  But 
the  claim  of  the  administrator,  and  through 
him  of  the  next  of  kin,  is  altogether  dif- 
ferent Th^  statute  Imputes  to  them  a  di- 
rect pecuniary  loss  in  being  deprived  of  a 
life  to  them  of  greater  or  less  value.  •  •  • 
The  interest  which  a  person  has  in  tbe 
life  of  another  on  whom  he  is  dependent,  or 
to  whose  services  he  is  entitled,  the  liCgls- 
lature  has  chosen  to  regard  as  a  pecuniary 
right,  a  right  having  the  essential  attributes 
of  property,  so  that  when  it  is  taken  away 
that  compensation  is  due." 

The  Pennsylvania  and  New  Jersey  statutes 
likewise  appear  substantially  the  same  as 
our  own  in  every  respect  material  to  this 
question,  and  in  the  New  Jersey  case  dted, 
supra,  it  is  said  In  the  opinion:  'The  pe- 
cuniary injury  of  the  benefldary  begins  Im- 
mediately on  the  death  of  the  deceased,  and 
Is  a  continuing  injury  uhtit  compensated  for 
in  the  condition  expressed  in  the  act  Suit 
must  be  brought  within  one  year  after  the 
death  of  the  deceased;  but  how  long  the 
litigation  may  be  protracted  Is  problematl- 
caL  If  the  death  of  the  benefldary  before 
the  end  of  the  litigation  discharge  the  lia- 
bility of  the  wrongdoer,  the  legislative  pur- 
pose that  the  wrongdoer  should  make  com- 
pensation to  tbe  benefldary  for  the  pecun- 
iary injury  sustained  by  him  would  be  de- 
feated. Such  a  construction  would  be  con- 
trary to  the  policy  of  this  legislation,  and 
would  thrust  into  tbe  administration  of  a 
statutory  proceeding,  which  our  courts  have 
declared  should  be  beneficially  construed,  a 
technical  rule  of  the  common  law  of  harsh 
injustice.  The  death  of  the  benefldary  pend- 
ing suit  will  have  a  controlling  Influence  over 
the  quantum  of  recovery.  The  personal  in- 
jury sustained  Would  be  limited  in  duration 
and  extent  to  his  lifetime.  But  the  death 
of  the  benefidary  pending  suit  cannot  be 
made  available  to  abrogate  the  liability  of 
the  wrongdoer  Incurred  for  the  pecimiary 
injury  already  sustained.  The  right  to  com- 
pensation Vested  in  the  beneficiary  immedi- 
ately upon  the  death  of  the  deceased.  By 
the  death  -of  the  benefidary  {tending  suit 
there  was  neither  an  abatement  of  the  action 
in  the  common-law  sense,  nor  was  the  cause 
of  action  to  be  compensated  for,  satisfied,  or 
discharged.    It  Is  contended,  however,  that. 
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Inasmncb  as  the  statute  does  not  proTlde 
for  an  executor  or  administrator  for  the 
beneficiary  in  case  of  his  death  before  the 
suit  is  determined,  the  action,  therefore, 
abates;  but  no  purpose  would  be  accom- 
plished* by  Introducing  such  a  personal  rep- 
resentative into  the  record.  The  Legisla- 
ture selected  the  personal  representative  of 
the  original  deceased  as  the  party  by  whom 
the  action  should  be  brought,  to  whom  the 
control  of  the  suit  was  committed,  to  con- 
duct it  for  the  benefit  of  the  next  of  kin." 

It  follows  from  what  has  been  said  that 
defendant's  contention  that  the  cause  of  ac- 
tion by  the  statutes  given  James  Cheek,  the 
father,  as  next  kin  of  the  deceased  child, 
expire^  upon  the  death  of  the  said  James 
Cheek  about  10  months  after  the  death  of 
the  child  cannot  be  sustained,  and  this  ac- 
tion, originally  begun  by  said  James  Cheek, 
was,  upon  his  death,  properly  revived  in  the 
name  of  the  mother,  Fannie  W.  Cheek,  as 
administratrix  of  the  estate  of  James  Cheek, 
upon  a  stipulation,  duly  signed  and  filed, 
which  reads  as  follows:  "It  is  hereby  stipu- 
lated and  agreed,  and  consent  of  the  defend- 
ant is  heseby  given,  that  the  above-entitled 
action  may  be  revived  In  the  name  of  Fan- 
nie W.  Cheek,  administratrix  of  the  estate  of 
James  Cheek,  deceased,  and  that  said  action 
may  proceed  in  favor  of  the  said  Fannie  W. 
Cheek,  as  administratrix  of  the  said  estate, 
and  it  is  further  agreed  that  an  order  to 
revive  the  same  as  above  stated  may  be  made 
by  the  court,-  or  the  Judge  thereof,  on  the 
24th  day  of  January,  1910,  or  at  any  time 
within  five  days  thereafter,  as  it  may  suit 
the  convenience  of  the  court  to  hear  the 
same." 

It  is  also  urged,  and  we  hold,  that  the  trial 
court  erred  in  so  instructing  the  jury  as  to 
allow  recovery  for  the  value  of  the  child's 
services  beyond  the  time  of  the  death  of 
James  Cheek,  the  sole  beneficiary  under  the 
statute,  and  in  refusing  to  give  the  follow- 
ing requested  Instruction,  to  wit:  "If  you 
find  a  verdict  for  the  plaintiff  under  the  evi- 
dence and  Instructions,  the  amount  of  your 
verdict  should  be  the  actual  pecuniary  loss 
which  James  Cheek,  the  father  of  Thompklns 
Cheek,  sustained  during  his  lifetime  on  ac- 
count of  the  death  of  his  son,  not  exceeding 
the  amount  claimed  in  the  petition,  $10,000." 

This  follows  necessarily  from  the  limita- 
tions of  the  right  given  by  section  4313, 
supra,  to  the  pecuniary  loss  or  damage  suf- 
fered by  the  beneficiary,  James  Cheek,  and 
there  are  decided  cases  to  this  effect  See 
Pitkin  T.  N.  X.  O.  B.  K.  Co.,  siQpra ;  Cooper 
T.  Shore  Electric  Co.,  supra. 

This  case  should  be  reversed  and  remand- 
ed for  proceedings  la  accord  with  the  views 
herein  expressed. 

PER  CUBIAM.    Adopted  in  whole. 


PRICE  V.  STAXB. 
(GrlmiBal  Court  of  Oklahoma.    Jan.  10.  1911) 

(Bvllahvi  by  the  Court.) 
L  Cbimihai,  Law  (J  1130*)— Bbiefs— SuFn- 

CIENCT. 

It  is  an  abuse  of  the  privilege  of  filing  type- 
written briefis  for  counsel  to  use  paper  which 
is  so  thin  that  what  is  written  thereon  can  oaly 
be  read  with  difficulty.  Typewritten  briefs 
should  be  upon  paper  of  standard  weight,  and 
the  work  should  be  so  executed  as  to  be  legible. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ig  2953,  296&-2970.  8205;  Dec. 
Dig.  §  1130.»] 

2.  Embezzlement  (|  2*)— Statdtobt  Pbovi- 

SIONS— ArrOBNBTS. 

Section  271,  Snyder's  Compiled  Laws  1909, 
is  not,  and  never  was,  a  part  of  the  Penal  Code 
of  Oklahoma,  and  is  applicable  only  in  disbar- 
ment proceedings  against  attorneys. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  {  2;   Dec  Dig.  {  2.*J 

3.  CBiMiNAi  Law  (§  699*)— Tbial— Conduct 
OF  COTJNSEI/— Dilatoby  Mattebs. 

The  constant  presentation  and  discussion 
of  questions  of  law  which  have  no  application  to 
a  case,  the  making  of  dilatory  pleas,  and  ob- 
jecting and  excepting  to  everything  done  in  the 
trial  of  a  cause,  without  reference  to  the  sob- 
stantial  merits  of  a  case,  is  a  practice  which 
should  not  be  encouraged  or  tolerated  by  the 
courts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1655,  1656;  Dec.  Dig.  I 
699.*] 

4.  EKBBZZLBlfXIlT  (t   17*)  —  PBOSBCXTTIOH  OF 

ArroBNET— Defense. 

Where  a  lawyer  from  another  state  moves 
into  Oklahoma,  and,  without  securing  admission 
to  the  bar  of  this  state,  holds  himself  out  to  the 
public  as  a  lawyer,  and  accepts  business  as 
such,  and  embezzles  money  collected  by  him  as 
a  lawyer,  he  cannot  escape  punishment  upon  the 
ground  that  be  was  never  legally  admitted  to 
the  bar  of  Oklahoma. 

[Ed.  Note.— For  other  caaea,  see  Embenle- 
ment  Cent  Dig.  {  19;   Dec.  Dig.  I  17.*] 

5.  Embezzucment  (I  44*)  —  PBoBscunoN  or 
Attobnet— SumciBNCT  or  Bvidbhcb. 

For  testimony  which  conclusively  estabUsh- 
es  the  guilt  of  defendant,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Embezrie- 
ment  Cent  Dig.  {|  67-70;   Dec.  Dig.  i  44.*] 

Appeal  from  District  Court,  Blaine  Coun- 
ty ;  James  R.  Tolbert,  Judge. 

J.  H.  Price  was  convicted  of  embezzlement, 
and  appeals.    Affirmed. 

The  information  in  this  case  is  as  follows: 

"In  the  Name  and  by  the  Authority  of  the 
State  of  Oklahoma. 
"Now  comes  A.  L.  Emery,  county  attorney 
in  and  for  the  state  and  county  aforesaid, 
and  gives  the  court  to  know  and  be  Informed 
that  one  J.  H.  Price,  late  of  the  county  of 

Blaine  and  state  of  Oklahoma,  on  the 

day  of  January,  In  the  year  of  our  Lord  one 
thousand  nine  hundred  and  ten,  at  and  with- 
in the  said  county  and  state,  was  then  and 
there  an  attorney  at  law,  engaged  in  the 
practice  of  the  law,  and  as  such  attorney  at 
law,  in  the  course  of  his  professional  buai- 
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ness,  Oie  Orennell  Vehicle  Go.  introsted,  em- 
ployed, and  delivered  to  the  said  J.  H.  Price 
the  poaaession  of  a  certain  promissory  note 
and  claim,  which  said  promissory  note  and 
claim  the  said  Grennell  Vehicle  Co.  was  then 
and  there  the  owner,  in  favor  of  the  said 
Grennell  Vehicle  Co.  and  against  one  J.  F. 
Winter  and  one  Kate  Winter,  who  were  the 
makers  of  the  said  promissory  note  for  the 
earn  of  $123.60,  and  interest  thereon  at  the 
rate  of  tm  per  cent  from  date  until  paid, 
amoonting  in  all  to  the  sum  of  $130.55,  for 
the  purpose  of  collecting  the  said  sum  of 
I130JS5  from  the  said  J.  F.  Winter  and  from 
the  said  Kate  Winter  for  the  said  Grennell 
Vehicle  Co.,  and  he,  the  said  J.  H.  Price,  as 
(Dcb  attorney  at  law,  and  in  furtherance  of 
hte  employment  in  the  course  of  his  profes- 
gtonal  bosiness  as  such  attorney  at  law  by 
the  said  Grennell  Vehicle  Co.,  did,  on  August 
28,  1910,  collect  from  the  said  J.  F.  Winter 
and  from  the  said  Kate  Winter,  as  part  pay- 
ment on  said  promissory  note,  the  sum  of 
$125.00  for  the  said  Grennell  Vehicle  Co., 
and  he,  the  said  J.  H.  Price,  on  the  2Sth  day 
of  November,  in  the  year  of  our  Lord  1910, 
did  then  and  there  unlawfully,  willfnlly,  in- 
tentlonally,  knowingly,  wantonly,  malidonSIy, 
and  feloniously,  and  fraudulently  refused  to 
pay  over  to  the  Grennell  Vehicle  Co.   the 
laid  sum  of  $125.00  upon  the  demand  made 
upon  him,  the  said  J.  H.  Price,  by  said  Gren- 
nell Vehicle  Co.,  and  he,  the  said  J.  H.  Price, 
did  then  and  there  unlawfully,  willfully,  in- 
tentionally, knowingly,  wantonly,  malldous- 
Ir,  and  feloniously,  and  fraudulently  appro- 
priate and  embeszle  the  said  sum  of  $125.00, 
.  the  property  of  and  owned  by  the  said  Gren- 
nell Vehicle  Co.,  and  intrusted  to  him,  the 
said  J.  H.  Price,  by  the  said  GrenneO  Vehicle 
Co.,  as  aforesaid,  to  his,  the  said  J.  H.  Price's, 
own  use  and  benefit,  with  the  unlawful,  wlll- 
fal,  felonious,  and  fraudulent  intent  then  and 
there  on  the  part  of  him  the  said  J.  H.  Price 
to  deprive   the   said    Grennell    Vehicle    Co. 
thereof  as  aforesaid,  and  he,  the  said  J.  H. 
Price,  did  not  then  and  there,  or  at  any  time, 
claim  any  fees  out  of  the  said  sum  of  $126.00 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  and   against   the 
peace  and  dlcxdty  of  the  state. 

"A.  Ia  Emery,  County  Attorney. 
"Witnesses  indorsed:   Frank  W.  Ferguson. 
August    DobrlnskL      O.    G.    Oraalman.      R. 
3.  Smith.    J.  F.  Winter.    Kate  Winter.    U  3. 
Warner.    A.  Is.  Rue." 

nied  as  foUows: 

TUed  Ang.  25,  1911.  B.  J.  Warner,  Clerk, 
by  Wm.  B.  Halbig,  Deputy. 

"Piled  Sept  5, 1911.    E.  J.  Warner,  Clerk." 

Frank  W.  Ferguson  testified  for  the  state: 
That  he  was  the  collector  of  the  Grennell  Ve- 
hicle ComiKiny,  of  Grennell,  Iowa,  and  that 
it  was  Ills  bnslness  to  look  after  past  due 
notes  and  renewals  of  the  same.  That  on 
the  20th  day  of  January,  1910,  as  such  col- 
lector, he  had  in  his  possession  for  collection 
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two  notes  payable  to  said  company,  and  sign- 
ed by  J.  F.  Winter  and  Kate  Winter.  That 
on  said  date  witness  was  Introduced  to 
appellant  in  CHceene  as  a  lawyer,  and  as  a 
lawyer  appellant  agreed  to  accept  the  said 
notes,  and  have  them  renewed  and  secured 
by  a  mortgaga  In  conformity  with  such 
employment,  said  J.  F.  Winter  did  execute 
a  note  in  the  sum  of  $114,  secured  by  a  mort- 
gage on  land  In  Kansas.  T^t  witness  paid 
appellant  $10  for  Ids  legal  services  in  the 
matter.  Witness  received  a  note  of  $114.30, 
given  by  Winter,  as  renewal  on  the  other 
notes.  That  afterwards  some  trouble  arose 
about  the  land  in  Kansas,  as  the  records 
there  showed  ttiat  it  was  not  the  property 
of  Winter,  and  on  the  17th  day  of  March, 
1910,  witness  returned  the  note  to  Price  to 
have  the  matter  fixed  up.  That  a  new  note 
was  executed  in  the  som  of  $123.63,  a  part 
of  which  was  for  the  payment  of  the  servicee 
of  appellant  which  was  advanced  and  paid 
by  witness.  That  tills  new  note  was  deliv- 
ered to  tlie  witness,  and  that  sabsequent  to 
that  time,  in  August,  1910,  it  was  returned  to 
Price  for  collection.  That  on  the  15th  day 
of  Aognst,  1910,  witness  and  appeUant  went 
out  with  a  team  to  see  Mr.  Winter  about  col- 
lecting the  note,  and  saw  Winter  at  his 
threshing  machine.  Winter  offered  to  give 
an  order  on  Mr.  DobrinsU  for  $140.66  for 
the  amount  of  the  note,  and  interest  and  a 
fee  of  $10  to  pay  Price  for  going  out  there, 
provided  that  Dobrinskl  would  accept  the  or- 
der for  threshing  which  was  yet  to  be  done 
by  Winter.  That  appellant  and  Winter  went 
to  see  Dobrinskl,  and  came  back  with  an 
order  for  $126  on  Dobrinskl,  signed  by  J.  F. 
Winter,  which  was  accepted  by  Dobrinskl. 
Winter  paid  Price  $2  out  of  his  own  pocket 
and  it  was  agreed  that  Price  and  Winter 
should  adjust  the  attorney's  fee  betwe^ 
themselves.  Witness  then  accepted  and  took 
Ijoasession  of  the  order,  and  witness  and  a.p- 
pellant  returned  to  town.  After  they  returned 
to  town,  witness  delivered  the  order  to  Price 
for  collection,  and  in  November,  1910,  wit- 
ness learned  for  the  first  time  that  Price  had 
collected  this  order;  but  Price  claimed  to 
witness  that  the  money  was  tied  up.  That 
on  November  14,  1910,  witness  went  to  see 
Price  about  this  matter,  and  Price  told  wit- 
ness that  the  money  was  tied  up,  and  did  not 
say  anything  about  having  collected  it  but 
told  witness  that,  if  he  would  wait  until  the 
next  morning  at  9  o'clock,  he  (Price)  would 
pay  him  the  money. 

The  following  letter  written  by  appellant 
was  offered  in  evidence:  "Okeene,  Oklahoma, 
Sept  23,  1910.  F.  W.  Ferguson,  Clinton, 
Okla. — Dear  Sir:  I  got  you  letter  yesterday. 
I  kept  after  those  fellows  out  there  till  I 
got  DobrinsU's  check  for  $126.00,  and  Jake 
promises  to  pay  the  rest  in  a  few  daya  I 
want  you  to  let  this  stand  as  it  is  for  a  few 
days,  so  I  can  use  It  as  a  leverage  on  Jake 
to  make  him  come  through.  He  is  afraid  of 
you,  and  I  don't  want  to  stand  loser,  If  I 
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can  belp  It  Let  me  bear  from  you.  Tonra 
truly,  J.  H.  Price." 

August  Dobrlnski  testified  for  tbe  state: 
That  he  was  a  farmer,  and  was  acquainted 
with  J.  F.  Winter  and  appellant  That  dur- 
ing threshing  time  In  1910  witness  had  an 
agreement  with  Winter  to  do  his  threshing 
for  him.  That  Winter  and  appellant  came  to 
see  witness,  and  at  their  request  witness  ac- 
cepted an  order  for  $125.  Something  was 
stated  at  the  time  about  Ferguson.  Mr.  Win- 
ter said  to  Price,  "Suppose  Ferguson  gets 
after  me7"  Price  replied,  "Do  not  mind  Fer- 
guson ;  I  will  keep  him  oB  yonr  back."  As 
goon  as  the  threshing  was  over,  witness  de- 
posited the  money  in  the  bank,  and  told 
Price  the  same  day  to  present  his  order,  and 
get  tbe  money.  This  was  on  the  26th  day 
of  August,  1910. 

O.  G.  Graalman  testified  that  he  was  cash- 
ler  of  the  Citizens'  State  Bank  at  Okeene  in 
1910;  that  he  was  acquainted  with  appellant 
J.  F.  Winter,  and  A.  Dobrlnski.  He  identi- 
fied the  check  of  A.  Dobrlnski  given  to  appel- 
lant on  the  25th  day  of  August  1910,  in  the 
sum  of  $125,  which  was  Indorsed  by  appel- 
lant and  the  said  money  was  placed  to  the 
credit  of  his  personal  checking  account 

E.  J.  Warner  testified  that  he  was  clerk  of 
the  court  of  Blaine  county,  and  said  witness 
introduced  in  court  as  exhibits,  pleadings 
filed  in  tbe  district  court  of  Blaine  county, 
signed  by  appellant  as  attorney. 

A.  La  Rue  testified  that  he  was  Justice  of 
the  peace  of  Blaine  county;  that  he  was  ac- 
quainted with  appellant;  that  beginning  In 
November,  1909,  appellant  filed  a  number  of 
suits  before  witness  as  an  attorney. 

The  state  ottered  in  evidence  the  record  of 
said  Justice  of  the  peace,  and  from  it  it  ap- 
pears that  appellant  had  filed  a  number  of 
suits  in  the  justice  court  of  Blaine  county  as 
an  attorney.    The  state  then  rested. 

Appellant  testified  in  his  own  behalf:  That 
he  resided  in  Okeene,  OkL  That  his  business 
was  collecting  and  practicing  law  where  they 
would  let  him;  but  that  he  had  never  been 
admitted  to  practice  law  in  Oklahoma.  In 
January,  1910,  witness  Ferguson  spoke  to  ap- 
pellant about  bringing  suit  on  certain  notes 
against  J.  F.  Winter,  and  witness  told  him 
that  he  would  charge  him  $16  to  do  so.  That 
Ferguson  replied  that  if  appellant  was  a 
good  lawyer,  he  would  pay  it  The  witness 
then  testified  at  length  as  to  the  circumstanc- 
es under  which  the  mortgage  was  obtained 
from  Winter,  and  that  the  mortgage  and  new 
note  were  delivered  to  Ferguson;  that  subse- 
quently tbe  mortgage  and  note  were  returned 
to  witness,  and  that  witness  and  Ferguson 
went  out  to  see  Winter  about  the  matter,  and 
that  after  they  reached  Winter's,  witness 
had  a  private  conversation  with  Winter,  and 
went  with  Winter  to  see  Dobrlnski,  and  se- 
cured from  said  Dobrlnski  the  order  offered 
in  evidence;  and  that  said  order  was  to  be 
applied  to  the  payment  of  claims  wUch  were 


held  by  witness  on  behalf  of  other  parUea 
Appellant  denied  ever  liavlng  turned  the  or- 
der over  to  Ferguson;  that  after  Fergiuon 
and  appellant  returned  to  Okeene,  Fergnson 
delivered  the  mortgage  and  note,  which  be 
held,  to  witness  for  collection.  Witness  de- 
nied positively  that  he  liad  ever  collected  an; 
money  for  the  OrenneU  Vehicle  Company. 

Appellant  offered  in  evidence  the  deposi- 
tion of  J.  F.  Winter  taken  at  Harrington, 
Kan.  He  testified  that  during  the  months  of 
July  and  August  1910,  he  gave  appellant  an 
order  on  A.  Dobrlnski  for  the  sum  of  $125, 
The  said  order  was  for  his  indebtedness  to 
Smidt  &  Co.,  and  Ed  Hockeday  &  Co.,  and 
said  order  was  not  for  the  benefit  of  the 
Grennell  Vehicle  Company.  Witness  was  ask- 
ed the  question  as  to  whether  or  not  he  was 
acquainted  with  Mr.  Randolph,  an  attorney 
of  Okeene,  and  witness  denied  having  stated 
to  said  attorney  that  the  $125  order  from  Do- 
brlnski was  to  be  paid  to  the  OrenneU  Vdd- 
cle  Company. 

Defendant  rested. 

Mrs.  Charles  Wilson  testified  for  the  state 
in  rebuttal  that  she  heard  apiiellant  say  to 
her  husband  that  he  (appellant)  had  been  a^ 
rested,  and  had  beea  unable  to  sleep  for  two 
weeks;  that  he  was  going  to  Harrington, 
Kan.,  where  he  could  buy  any  kind  of  evi- 
dence that  he  wanted.  He  said  that  be 
would  take  the  deposition  of  the  witness 
there.  At  this  time  Price  was  attorney  for 
her  husband,  and  had  been  paid  $50  to  de- 
fend him  on  the  charge  of  rape. 

B.  S.  Randolph  testified  that  he  was  an  at- 
torney residing  at  Okeene;  that  he  was  ac- 
quainted with  J.  F.  Winter;  that  J.  F.  Win- 
ter had  told  witness  that  he  had  been  given 
an  order  by  August  Dobrlnski  to  pay  the 
note  due  tbe  Grennell  Vehicle  Company. 

The  state  proved  by  a  number  of  witnesses 
tliat  the  general  reputation  of  J.  F.  Winter 
for  truth  and  veracity  was  bad  in  the  com- 
munity in  which  he  resided. 

Appellant  was  convicted  of  embezzlement, 
and  appeals.    Affirmed. 

William  O.  Woolman,  of  Watonga,  for  ap- 
pellant Smith  C.  Matson,  Asst  Atty.  Oen., 
for  the  State. 

FITRMAN,  3.  (after  stating  the  f&cts  u 
above).  [1]  First  TUs  court  permits  type- 
written briefs  to  be  filed;  but  when  this  is 
done,  they  should  be  ezecnted  in  such  a  man- 
ner as  to  be  legible.  It  is  a  violation  of  the 
rules  of  this  court  to  file  brlefb  typewritten 
upon  paper  which  is  so  thin  as  to  make  what 
is  written  thereon  scarcely  legible.  In  such 
briefs  paper  of  standard  weight  should  be 
used,  and  the  work  should  be  so  executed  as 
to  be  legible.  In  this  cause  a  typewritten 
brief  of  58  pages  was  filed,  which  could  only 
be  read  with  great  difficulty,  and  tbe  court 
was  compelled  to  waste  much  valnable  time 
and  labor  in  trying  to  find  out  wliat  counsel 
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tot  tppellant  was  driving  at  We  bave  fre- 
goentl;  Md  occasion  to  condemn  tlie  practice 
of  flllng  mch  briefs,  and  trust  tbat  we  will 
not  find  It  necessary  to  do  so  in  tbe  futnre. 
If  this  admonition  is  not  heeded,  we  will  be 
compelled  to  strike  sneb  briefs  from  tbe  rec- 
ord. 

[2]  Second.  Ab  we  gather  from  tbe  brief  of 
coimsel  for  appellant,  tbe  contention  Is  that 
tbe  information  in  this  cause  should  have 
been  based  upon  section  271,  Snyder's  Com- 
piled Laws  1909,  which  is  as  follows:  "An 
attorney  who  receives  money  or  property  of 
Ms  client's  and  in  the  course  of  his  profes- 
sional employment  or  business,  and  fails  for 
a  period  of  thirty  days  after  receiving  the 
same  to  notify  bis  client,  and  on  demand  to 
pay  over  to  bis  cUent  all  of  said  money  or 
property  in  excess  of  his  agreed  fee,  if  there 
be  an  agreed  f^  and  if  not  then  in  excess  of 
a  reasonable  fee,  shall  be  guilty  of  embezzle- 
ment and  shall  be  disbarred,  and  may  be  dis- 
barred without  being  prosecuted  for  embea- 
tlement  An  attorney  who,  at  or  betoie  the 
time  of  the  passage  of  tbls  act,  shall  have 
collected  money  for  a  client  and  does  not  re- 
port and  pay  over  the  same  to  bis  client  with- 
in thirty  days  after  the  i>aBsage  of  this  act, 
dull  be  disbarred.  If  the  property  in  any 
erent  is  beld  for  more  than  thirty  days  on 
the  written  order  of  the  client,  or  if  delivery 
is  prevented  by  any  cause  (other  than  by  the 
use  of  the  property  by  the  attorney)  wholly 
beyond  the  control  of  the  attorney,  then  he 
shall  not  be  guilty  of  embezzlement  nor  be 
disbarred,  but  the  burden  shall  be  on  tbe  at- 
torney to  prove  the  cause  of  the  delay." 

The  trial  of  the  case  was  conducted,  and 
appellant  was  convicted,  under  section  2673, 
Revised  Laws,  which  Is  as  follows:  "If  any 
person  being  a  trustee,  banker,  merchant, 
broker,  attorney,  agent,  assignee  in  trust,  ex- 
ecntor,  administrator  or  collector,  or  being 
otberwise  entrusted  with  or  having  in  his 
control  property  for  the  use  of  any  other  per- 
son, or  for  any  public  or  benevolent  purpose, 
Asndnlently  appropriates  it  to  any  use  or  pur^ 
pose  not  In  the  due  and  lawful  execution  of 
bis  trust,  or  secretes  it  with  a  fraudulent  in- 
tent to  appropriate  it  to  such  use  or  purpose^ 
he  is  guilty  of  embezzlement" 

The  information  could  not  have  been 
founded  upon  section  271,  as  contended  for 
by  counsel  for  appellant,  because  said  sec- 
tion is  not,  and  never  was,  a  part  of  the 
Paul  Code  of  Oklahoma,  and  therefore 
could  not  be  the  basis  of  a  criminal  prosecu- 
tion. It  was  a  part  of  the  civil  law  of  Okla- 
homa regulating  the  conduct  of  attorneys, 
and  applied  to  disbarment  proceedings. 
Tbi»  disposes  of  a  great  deal  that  is  said  by 
counsel  for  appellant  which  It  is  unneces- 
sary to  discuss  here.  The  information  in 
tUa  case  was  properly  based  upon  section 
2673,  Revised  Laws,  and  the  proceedings 
were  properly  cohducted  according  to  this 
sectioa. 


[S]  Third.  When  the  first  witness  for  the 
state  was  placed  upon  the  stand,  counsel  for 
appellant  Interposed  the  following  objec- 
tions to  the  introduction  of  any  testimony  in 
the  cause: 

"Mr.  Woolman:  Defendant  objects  to  the 
introduction  of  any  evidence  on  behalf  of 
tbe  state  in  this  case,  for  the  reason  that 
the  Information  does  not  state  facts  sufB- 
cient  to  constitute  a  crime  under  the  laws 
of  the  state  of  Oklahoma. 

"Tbe  Court:   Overruled. 

"Mr.  Woolman  excepts. 

"Mr.  Woolman:  For  the  further  reason 
tbat  there  was  no  preliminary  examination 
had  in  this  case  prior  to  the  commence- 
ment of  the  action  in  the  district  court,  as  is 
shown  by  tbe  record  and  proceedings  had 
on  the  motion  heretofore  had  in  this  cause. 

"The  Court:  Overruled. 

"Mr.  Woolman  excepts. 

"Mr.  Woolman:  For  the  farther  reason 
that  this  cause  was  not  brought  on  trial 
within — at  the  second  term  succeeding  tbe 
time  of  the  filing  of  tbe  original  information 
in  this  court,  as  shown  by  the  proceedings 
had  herein  prior  to  the  commencement  of  the 
triaL 

"The  Court:   Overruled." 

The  information  follows  the  language  of 
the  statute,  and  is  sufficient  as  against  the 
objection  made.  The  objection  that  there 
bad  been  no  preliminary  examination  prior 
to  the  filing  of  the  information  in  the  dis- 
trict court  cannot  be  presented  in  this  man- 
ner, and  is  otberwise  insufiJdent,  because 
the  record  affirmatively  shows  that  such  a 
preliminary  examination  did  take  place.  Tbe 
objection  that  the  case  was  not  tried  within 
the  second  term  of  the  court  after  the  in- 
formation was  filed,  in  the  absence  of  a 
showing  that  appellant  was  ready  for  trial, 
and  demanded  a  bearing,  and  objected  to  the 
continuance  of  the  cause,  cannot  be  consid- 
ered. See  Head  v.  State,  9  OkL  Cr.  356,  131 
Pac.  937;  Parker  v.  Stote,  7  OkL  Or.  238, 
122  Paa  1116,  124  Pac.  80;  Bowes  v.  State, 
7  Okl.  Cr.  316,  126  Pac.  680. 

The  record  in  this  case  contains  nearly 
400  pages,  and  from  beginning  to  end  is 
full  of  such  objections  and  exceptions  as 
above  stated.  The  constant  presentation 
and  discussion  of  questions  of  law  which 
have  no  application  to  the  case,  making  dila- 
tory pleas,  and  objecting  and  excepting  to 
everything  done  in  the  trial  of  the  cause, 
without  reference  to  the  substantial  merits 
of  the  case,  cannot  do  otherwise  than  weaken 
the  defense.  It  makes  the  Impression  upon 
the  minds  both  of  the  jury  and  of  the  court 
that  the  defendant  is  guilty,  and  is  relying 
solely  upon  the  technical  sldll  of  his  counsel 
to  secure  an  acquittaL  It  also  unnecessarily 
consumes  a  great  deal  of  time  which  should 
be  devoted  to  the  consideration  of  the  ac- 
tual merits  of  the  cause,  or  in  the  trial  of 
other  cases.  It  delays  the  administration  of 
justice,  incumbers  the  record,  and  adds  great- 
ly to  the  cost  of  criminal  trials,  and  thereby 
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entails  an  unjust  bnrden  on  the  state,  and 
no  good  purpose  whatever  can  be  subserved 
by  pursuing  such  a  course,  and  It  should  not 
be  encouraged  by  the  courts. 

[4]  Fourth.  At  great  length  counsel  for 
appellant  argues  that  this  conviction  cannot 
be  sustained,  because  tbe  record  shows  that 
appellant  was  never  legally  admitted  to  the 
practice  of  law  In  the  state  of  Oklahoma. 
The  record  does  show,  however,  that  ap- 
pellant was  legally  admitted  to  practice  law 
In  the  state  of  Illinois,  and  as  a  matter  of 
fact  he  held  himself  out  to  the  public  as  a 
lawyer,  and  did  practice  law  In  Blaine  coun- 
ty, Olil.;  that  he  appeared  as  an  attorney  in 
a  number  of  cases;  and  tbat  he  accepted 
employment  and  received  pay  in  this  case  as 
an  attorney.  It  is  true  that  such  conduct 
was  illegal ;  but  the  commission  of  one  crime 
can  never  be  pleaded  as  an  atonement  for 
the  commission  of  another  crime.  In  ancient 
days  under  the  common  law  the  members  of 
the  clergy  were  not  subjected  to  capital  pun- 
ishment; the  presumption  being  that,  on 
account  of  tbeir  supposed  exceeding  good- 
ness, there  must  be  some  mistalce,  and  they 
would  not  have  willfully  violated  the  law. 
Counsel  for  appellant  seeks  to  reverse  this 
mie,  and  claims  that,  on  account  of  bis  ex- 
ceeding badness,  appellant  should  not  be 
punished.  The  very  question  here  presented 
Is  identical  in  principle  with  tbe  question 
presented  In  the  case  of  Ellington  v.  State,  7 
Okl.  Cr.  252,  123  Pac.  186.  It  was  there 
held:  "Where  a  guardian  is  charged  with 
embezzlement  of  the  trust  funds  of  his  ward, 
he  cannot  be  heard  to  say  that  such  funds 
were  unlawfully  acquired  by  him  as  such 
guardian.  If  he  was  agent  enough  to  col- 
lect the  money,  he  was  agent  enough  to  be 
punished  for  its  embezzlement." 

In  this  case.  If  Price  was  attorney  enough 
to  accept  employment  to  collect  this  money, 
be  is  attorney  enough  to  be  punished  for 
embezzling  it 

Bishop,  in  his  work  on  Criminal  Law  0d 
Ed.)  (  367,  says:  "In  reason,  whenever  a  man 
claims  to  be  a  servant  while  getting  into 
his  possession,  by  force  of  his  claim,  the 
property  to  be  embezzled,  he  should  be  held 
to  be  such  on  his  trial  for  the  embezzlement. 
Why  should  not  the  rule  of  estoppel  known 
throughout  the  entire  civil  department  of 
OUT  jurisprudence  apply  in  the  criminal?" 

The  lawyers  of  Oklahoma  can  rely  with 
confidence  upon  the  support  and  protection 
of  this  court  wbtoever  Uielr  conduct  is  pro- 
fessional; but  we  are  not  going  to  stretch 
tbe  law  to  screen  and  protect  any  lawyer 
who  has  been  guilty  of  dishonorable  prac- 
tices. Leniency  on  the  part  of  the  courts  and 
of  the  members  of  the  bar  towards  such 
conduct  has  done  more  than  any  one  cause 
to  discredit  the  profession  in  the  eyes  of 
honest  peopla  The  time  has  come  when  the 
members  of  the  bar  and  courts  should  act 
In  such  matters  without  fear,  favor,  or  af- 
fection, and  with  a  strong  hand  purge  the 


profession  of  ell  unworthy  characters.  Prac- 
ticing law  is  a  necessary  and  honorable  pro- 
fession, and  It  should  be  confined  to  honest 
men.  Lawyers  should  be  held  to  the  strict- 
est accountability.  Their  opportunity  for 
wrongdoing  is  great,  and  the  public  and  the 
profession  should  be  protected  from  the  il- 
legal acts  of  dishonest  lawyers. 

[5]  Fifth.  Tbe  testimony  of  the  state's 
witness  Ferguson  that  the  Dobrlnski  order 
was  placed  by  him  in  the  hands  of  appel- 
lant for  collection,  to  be  applied  to  tbe  debt 
due  tbe  Orennell  Vehicle  Company,  is  full; 
corrotwrated'  and  sustained  by  a  letter  writ- 
ten by  appellant  on  September  23, 1910.  Tills 
letter  is  an  admission  of  all  the  state  con- 
tends for  on  this  point  Out  of  the  appel- 
lant's own  mouth  he  stands  condemned.  It 
is  true  tbat  in  Winter's  deposition  said  wit- 
ness denied  that  the  Dobrlnski  order  was 
given  for  this  purpose ;  but  the  testimony  of 
B.  8.  Randolph,  who,  so  far  as  this  record 
goes,  appears  to  be  entirely  credible,  shows 
that  Winter  had  told  said  witness  that  tbe 
Dobrlnski  order  was  for  the  purpose  of  pay- 
ing the  note  due  the  Grennell  Vehicle  Com- 
pany. It  was  also  proved  by  a  number  of 
witnesses  that  the  general  reputation  of 
Winter  for  truth  and  veracity  in  the  com- 
munity in  which  he  resided  was  bad.  It  was 
also  shown  that  appellant  before  taking  the 
testimony  of  the  said  Winter,  had  stated 
that  he  was  going  to  purchase  his  testimony, 
and  that  be  could  buy  any  kind  of  evidence 
be  wanted.  There  Is  not  one  line  of  credible 
evidence  in  this  record  which  would  Indicate 
good  faith  on  the  part  of  appellant  All  of 
the  testimony  points  to  his  guilt  as  con- 
clusively as  the  spokes  of  a  wheel  point  to 
the  bub  as  a  common  center. 

Counsel  for  appellant  has  presented  14  spec- 
ifications of  error.  We  have  considered  each 
and  every  one  of  them  in  connection  with 
the  record,  and  find  that  they  are  each  and 
all  without  substantial  merit  Not  one  of 
them  presents  even  a  debatable  question. 
The  plain  and  simple  truth  is  that,  accord- 
ing to  this  record,  appellant  is  guilt?,  and  it 
would  be  a  miscarriage  of  justice  to  set 
aside  this  verdict  and  judgment  on  the 
grounds  relied  upon. 

Judgment  of  the  lower  court  Is  therefore  in 
all  things  affirmed. 

ARMSTRONQ,  P.  X,  and  DOYLB,  J,  con- 
cur. 


JONES  et  aL  v.  STATB. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 

17,  1914.) 

(Syllalut  J>v  the  CourU) 
CnnaNAi.  LAlW  (|  1159*)— Afp«aI/— Vbbdici 

— EVIDENCK. 

Where  there  is  a  direct  contradiction  be- 
tween the  testimony  of  the  prosecuting  irit- 
ness  and  that  of  the  defendant,  it  is  for  tlie 
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jniT  to  detormine  trUeh  ia  worthy  of  belief, 
and  their  determination  ordinarily  will  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  9074-3083;  Dec  Dig.  | 
U59.»] 

Appeal  from  County  Coart,  Tulsa  County ; 
N.  J.  Gnbaer,  Judge. 

L.  Jones  and  anotber  were  conylcted  of 
violating  the  prohibition  law,  and   appeoL 

Affirmed. 

George  T.  Brown  and  Lather  James,  both 
of  Tnlsa,  for  plaintUfs  in  error.  Ghas.  West, 
Atty.  Gen.,  and  G.  J.  Davenport,  Aast  Atty. 
Gen.,  for  the  State. 

D0TL6,  J.  PlalntiffB  In  error  were  tried 
and  convicted  upon  an  information  which 
charged  that  on  the  22d  day  of  December, 
1911,  Roy  Mitchell  and  L.  Jones  did  unlaw- 
lolly  sell  one-half  pint  of  whisky  to  one  I. 
¥.  Harmon.  In  accordance  with  the  ver- 
dict of  the  Jury  on  November  25,  1912,  they 
were  sentenced  each  to  pay  a  fine  of  $50  and 
to  be  confined  In  the  county  Jail  for  30  days. 

The  evidence  on  the  part  of  the  state  shows 
that  I.  F.  Harmon,  on  the  date  alleged  in  the 
iDformation,  went  into  the  Owl  Drug  Store  in 
the  dty  of  Tulsa,  and  went  into  the  back  part 
of  the  drug  store  behind  some  curtains.  The 
defendant  Roy  Mitchell,  a  colored  boy,  was 
there,  and  Harmon  asked  him  if  be  bad  any 
whisky.  The  negro  boy  poured  out  a  drink, 
which  Harmon  drank.  He  then  told  the  ne- 
gro boy  he  wanted  to  purchase  one-half  pint, 
and  the  negro  boy  gave  him  one-half  pint  of 
whisky,  telling  him  to  pay  at  the  front  Har- 
mon went  to  ttie  front  of  tbe  store,  and  paid 
the  defendant  Lk  Jones  75  cents  for  the  half 
pint  The  negro  boy,  as  Harmon  went  to  the 
front,  told  Jones  to  collect  the  money  for  the 
whisky,  and  Jones  did  so.  Other  evidence 
on  behalf  of  the  state  was  to  the  effect  that 
U  Jones  and  Roy  Mitchell,  defendants,  were 
at  this  drug  store  and  were  arrested  there. 
that  day. 

h.  Jones,  as  a  witness  in  bis  behalf,  stated 
that  he  was  a  registered  pharmacist  that  he 
worked  at  the  Owl  Drug  Store,  but  denied 
tbat  he  sold  or  received  any  money  for  whis- 
ky from  the  witness  Harmon,  and  that  he 
did  not  know  that  any  whisky  was  being 
sold  In  that  drug  store,  and  that  he  was  not 
In  the  drug  store  at  the  time  stated  by  Har- 
mon. Abe  Baker  testified  that  L.  Jones  was 
not  at  the  drug  store  at  the  time  the  witness 
Harmon  claimed  to  have  bought  the  whisky 
tbert 

Ck)mplalnt  is  made  that  the  jury  in  said 
case  was  improperly  impaneled,  to  the  preju- 
dice of  the  defendants,  because  of  certain 
qnestions  asked  a  Juror  on  bis  voir  dire  by 
tbe  court  and  his  answers  thereto,  for  which 
he  was  excused.  The  defendants  did  not 
object  or  except  to  the  examination  at  the 
time,  therefore  there  is  nothing  before  this 


court  for  review.  However,  we  will  uy  that 
the  complaint  is  without  merit. 

It  is  also  contended  that  the  evidence  is 
insufficient  to  sustain  the  verdict.  Tbe  Jury 
had  the  witnesses  before  them,  and  could 
see  their  manner  of  testifying,  and  they  no 
doubt  In  determining  the  truth,  took  into 
consideration  all  the  attending  circumstances 
of  the  case.  Where  there  is  a  direct  con- 
tradiction between  the  testimony  of  the 
prosecuting  witnesses  and  that  of  the  defend- 
ant, it  is  for  the  Jury  to  determine  which  is 
worthy  of  belief.  There  appears  in  the  rec- 
ord no  error  prejudicial  to  the  substantial 
rights  of  the  defendants. 

The  Judgment  of  conviction  is  therefore 
affirmed. 

ARMSTRONG,  P.  X,  and  FlTRMl^N,  J., 
concur. 


BOOARD  V.  KBNNBOZ  et  aL 
(Supreme  Conrt  of  Oregon.    Jan.  6,  1914.) 

Account  (|  17*)— Scope  o»  Rn.iBr. 

In  a  contract  for  an  accounting,  under  a 
contract  for  the  release  of  a  mortgage  of  de- 
fendant's brother  in  consideration  of  tbe  pay- 
ment to  plaintiff  of  proceeds  of  sales  of  lands 
purchased  with  funds  advanced  by  defendant 
after  repayment  of  the  advances,  where  the 
complaint  does  not  allege  that  sales  were  made 
in  fraud  of  the  agreement  or  for  less  than  the 
minimum  price  named  in  the  agreement  the 
plaintiff  cannot  require  an  accoonting  for  the 
land  at  a  value  greater  than  the  price  actual- 
ly received  by  defendant 

[Ed.  Note.— For  other  eases,  see  Account 
Cent  Dig.  fS  77-«2,  84-«8;  Dec.  Dig.  {  17.*] 

Department  2.  Appeal  from  Circuit  Court 
Marlon  County;   Wm.  Galloway,  Judge. 

Suit  by  Z.  T.  Bogard  against  Thomas  N. 
Kennedy  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Modified. 

On  September  25,  1907,  defendant  Thomas 
N.  Kennedy  was  indebted  to  the  plaintiff  in 
the  sum  of  $4,777.76,  for  which  amount  he  ex- 
ecuted his  promissory  note  to  plaintiff,  due 
three  years  after  date,  and  secured  the  pay- 
ment thereof  by  a  mortgage  on  80  acres  of 
timber  land  in  Tillamook  county,  conceded  to 
be  of  tbe  value  of  about  $1,000.  The  note 
was  not  paid  at  maturity,  and  on  the  6th  day 
of  March,  1911,  Thomas  N.  Kennedy  being 
unable  to  pay  plaintiff  the  amount  of  said 
indebtedness,  his  brother,  J.  B.  Kennedy,  by 
an  agreement  with  Thomas  N.  Kennedy  and 
the  plaintiff,  undertook  to  assist  Thomas  N. 
Kennedy  to  pay  the  plaintiff,  and  proposed 
to  plaintiff  tbat  81  acres  of  land  near  Wood- 
bum,  known  as  the  "Hunt  Brothers'  Farm," 
could  be  purchased,  that  J.  B.  Kennedy  would 
advance  a  sufficient  amount  of  cash  to  pur- 
chase it  and  tbat  they  would  have  it  survey- 
ed and  divided  into  suitable  tracts  and  placed 
on  the  market  In  the  hands  of  one  Ackley,  a 
real  estate  dealer  of  Portland,  at  prices  rang- 
ing from  $100  to  $225  per  acre ;   the  contract 
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being  reduced  to  writing  In  the  following 
language:  "This  agreement  made  and  en- 
tered into  this  6th  day  of  March,  1911,  by  and 
between  J.  B.  Kennedy,  party  of  the  first 
part,  and  Z.  T.  Bogard,  party  of  the  second 
part,  wltnesseth :  That  the  party  of  the  first 
part,  for  and  In  consideration  of  the  sum  of 
one  dollar  to  him  In  hand  paid,  and  the  cove- 
nants and  agreements  hereinafter  mentioned 
to  be  kept  and  performed  by  the  party  of  the 
second  part,  hereby  agrees  to  have  the  tract 
of  land  known  as  'Hunt  Brothers'  Farm,'  In 
sea  1,  T.  5  &  6  8.  B.  2  W.,  consisting  of  81 
acres  of  land  more  or  less,  surveyed  into  con- 
venient tracts  to  list  said  property  with  Ralidi 
Ackley,  a  real  estate  agent  of  Portland,  Ore- 
gon, to  be  sold  by  him  in  said  tracts  at  a  sum 
not  less  than  $100.00  per  acre  and  up  to 
$225.00  per  acre.  And  in  consideration  of 
the  covenants  herdnafter  mentioned  to  be 
kept  and  performed  by  the  party  of  the  second 
party,  the  party  of  the  first  part  agrees  to  di- 
vide the  proceeds  of  the  sale  of  the  said  tract 
as  follows,  to  wit:  1st  To  pay  to  said  Ralph 
Ackley  10  per  cent  commission  on  all  sales 
made.  2nd.  To  retain  out  of  the  said  sales 
the  balance  arising  from  said  sales  until  he 
has  received  the  full  sum  of  $7,350.00.  3rd. 
To  pay  to  the  party  of  the  second  part,  said 
Z.  T.  Bogard,  all  sums  in  excess  of  the  said 
sums  above  mentioned  until  the  said  Z.  T. 
Bogard  has  received  the  full  sum  of  $6,000.00. 
4th.  To  pay  to  one  T.  N.  Kennedy  all  amounts 
received  over  and  above  the  sums  above  men- 
tioned. And  the  party  of  the  second  part 
agrees  to  release  a  certain  mortgage  for  the 
sum  of  $4,600.00  which  he  now  holds  against 
T.  N.  Kennedy  and  wife  on  the  S.  ^  of  the 
N.  B.  %  of  sec.  8,  T.  8  N.  R.  10  W.  of  the 
Will.  Mer.  in  Tillamook  county,  Oregon,  to 
accept  this  agreement  in  full  satisfaction  of 
all  sums  due  on  said  mortgage  and  the  note 
secured  thereby,  and  to  i>ay  over  to  the  said 
J.  B.  Kennedy  an  amount  equal  to  the  differ- 
ence between  the  principal  of  the  said  note 
with  accrued  interest  to  date  and  the  sum  of 
$6,000.00.  And  to  perform  all  of  the  agree- 
ments on  his  part  to  be  performed  immediate- 
ly upon  the  execution  of  this  agreement  by 
the  said  party  of  the  first  part  In  witness 
whereof,  the  said  parties  have  hereunto 
set  their  hands  and  seals  this  6th  day  of 
March,  191L  J.  B.  Kennedy  [Seal.]  Z.  T. 
Bogard  [SeaL]  Done  in  presence  of  T.  N. 
Kennedy."  The  complaint  alleges  that  J.  B. 
Kennedy  has  sold  parts  of  said  tract  and 
collected  thereon  the  sum  of  $10,000;  and, 
as  trustee  refuses  to  account  to  plaintiff  in 
any  sum  whatever,  the  complaint  asks  for  a 
reformation  of  the  contract  and  for  an  ac- 
counting thereon  as  so  reformed.  The  plalu- 
Uff  now  waives  the  prayer  for  a  reformation 
of  the  contract,  and  asks  that  an  accounting 
be  bad  according  to  the  terms  of  the  con- 
tract Prior  to  the  commencement  of  this 
suit  Thomas  N.  Kennedy  had  commenced  a 
suit  in  Tillamook  county  to  require  Bogard, 


this  plaintiff,  to  spedflcally  perform  the  con- 
tract herein  set  out  by  canceling  the  mortgage 
on  the  Tillamook  county  land.  Upon  the  trial 
of  this  suit  the  Tillamook  county  suit  was 
consolidated  herewith,  and  the  circuit  coart 
decreed  that  plaintiffs  suit  be  dismissed,  and 
that  plaintiff  execute  to  T.  N.  Kennedy  a  re- 
lease of  the  mortgage  on  the  Tillamook  coun- 
ty land.    The  plaintiff  appeala 

H.  Overton,  of  Woodbum,  and  Frank 
Holmes,  of  Salem,  for  appellant  Thomas 
Brown,  of  Salem  (Carson  &  Brown,  of  Salem, 
on  the  brief),  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  u 
above).  The  contract  seems  to  assume  that 
the  Hunt  Brothers'  farm  had  already  been 
purchased  and  the  title  taken  in  the  name 
of  J.  B.  Kennedy.  It  provides  the  manner 
of  the  division  of  the  proceeds  of  sales  there- 
of in  the  following  manner,  namely :  (1)  To 
Ackley,  his  commissions;  &)  to  J.  B.  Ken- 
nedy, $7,530 ;  (3)  to  Z.  T.  Bogard,  all  sums  In 
excess  of  the  above-mentioned  amounts  np 
to  $6,000;  and  (4)  the  balance  if  any  to  T. 
N.  Kennedy.  The  contract  does  not  spedfy 
the  amount  for  which  the  land  Is  to  be  sold, 
naming  only  the  lowest  price  per  acre  and  the 
highest  It  specifies  that  Bogard  agrees  to 
accept  this  contract  in  full  satisfaction  of  the 
note  and  mortgage  of  T.  N.  Kennedy  to  blm, 
BO  that  when  the  contract  was  signed,  the 
debt  of  T.  N.  Kennedy  was  paid,  and  the 
mortgage  should  have  been  forthwith  can- 
celed. By  the  contract  Bogard  was  to  take 
the  chance  of  the  Hunt  land  bringing  money 
enough  to  pay  J.  B.  Kennedy  the  money  be 
advanced  and  sufiSdent  over  to  pay  him  the 
$6,000.  He  says  in  bis  evldoioe  that  he 
thought  het  would  get  back  part  of  the  debt 
T.  N.  Kornedy  owed  him.  The  contract  is 
not  ambiguous,  and  needs  no  construction. 

Plaintiff  further  contends  that  defendant!. 
B.  Kennedy  should  account  to  faUn  for  tbe 
land  at  some  value  greater  than  what  was 
actually  received  by  him,  but  there  is  no 
diarge  In  the  complaint  that  the  sales  were 
mads  in  fraud  of  the  agreonent  or  for  less 
than  $100  per  acre— only  that  defendant  bad 
sold  and  collected  thereon  to  the  amount  of 
the  $10,000,  and  asking  for  an  accountiiig— 
so  that  all  plaintiff  can  claim  now  Is  an  ac- 
counting for  the  proceeds  of  sales  actuaUy 
made.  Messrs.  Carson  &  Brown  wrote  to 
plalnttff  on  the  20th  day  of  June,  1911,  calling 
attention  to  the  fact  that  the  land  could  not 
be  sold  at  the  price  advertised,  as  the  mar- 
ket had  gone  down,  and  asking  plaintiff  for 
sug^gestions,  or  to  furnish  a  buyer  who  would 
pay  a  better  price  than  was  available  to  de- 
fendant The  evidence  shows  that  the  tracts 
could  not  be  sold  at  the  prices  placed  on 
them  because  there  was  no  demand  therefor. 
Plaintiff  did  not  reply  to  the  above-mentioned 
letter.  The  condition  of  the  account  is  as 
follows:  Amount  received  as  the  proceeds 
from  sales  of  the  tracts,  $8,862,  which  in- 
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dndes  deferred  jMiynientB  on  sales  and  con- 
tracts made  to  J.  B.  Kennedy.  From  this 
most  be  deducted  under  the  contract  Ack- 
ler's  commissions,  $886.  The  amount  due  J. 
B.  Kennedy  by  tbe  contract  la  $7,630.  In  this 
statement  J.  B.  Kennedy  Is  given  credit  for 
tbe  amoont  of  tbe  mortgage  upon  tbe  Hunt 
Brothers'  land,  wblcb  be  assumed,  altbougb 
about  $1,500  thereof  has  not  yet  been  paid, 
being  included  la  the  $7,630  credited  to  J.  B. 
Kennedy.  Thus  J.  B.  Kennedy  lias  on  hand, 
over  and  above  what  is  due  him  and  Ackley, 
$446  and  13  acres  of  the  tract  yet  unsold. 

Therefore  tbe  decree  of  the  trial  court  will 
be  modified,  and  a  decree  entered  here  re- 
quiring plaintifT,  within  30  days,  to  cancl 
and  release  the  mortgage  on  the  land  In  Tilla- 
mook county,  executed  by  J.  N.  Kennedy  and 
wife  to  the  plalntlfl  on  the  26th  day  of  Sep- 
tember, 1907,  covering  the  S.  ^  of  the  N. 
£.  ^  of  section  8,  township  3  north,  range 
10  west,  Willamette  Meridian ;  and,  in  case 
plBlntllF  neglects  so  to  do  within  the  said  30 
days,  the  decree  in  this  case  shall  operate  as 
and  stand  for  a  release  and  satisfaction  of 
said  mortgage ;  that  plaintiff  have  Judgment 
against  the  defendant  J.  B.  Kennedy  in  the 
snm  of  $446,  now  due  on  this  accounting, 
without  prejudice  to  such  suit  or  action  as 
may  hereafter  be  found  necessary  in  this 
transaction.  Neither  party  shall  recover 
costs. 

McBRIDB,  0.  J.,  and  BEAN  and  McNARY, 
}}.,  ooncnr. 


HUKTER  T.  CLABK  &  HENERT  CONST. 

CO.  et  sLt 
(Supreme  Court  of  Oregon.    Jan.  6,  1914.) 

1.  MuinCIPAI.      GOBPOKATIONS      (|      696*)    — 

SiBEars— RmovAi.  or  Obstbuotions. 
A  dty  improving  a  street  has  the  right  to 
mmmarily  remove  as  obstructions  constituting 
per  se  a  pabUc  nuisance  a  storehouse  located 
thereon  and  an  iul  tank  imbedded  under  its 
•nrface. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  |S  1496,  1498-1501; 
Dec  Dig.  i  &6.*] 

2.  HuniciFAi.  CoBPORATiOHS   (J  1028*)— In- 
IMVBNTION— Nature  of  Rioht. 

Under  L.  O.  L.  {  41,  authorizing  the  court 
to  bring  in  new  parties  when  their  presence 
II  necessary  to  a  complete  determination  of 
the  controversy,  where  snit  is  brought  against 
«  municipal  contractor  to  enjoin  a  trespass  on 
plaintUTs  land,  the  dty  is  properly  allowed  to 
intervene  to  assert  its  right  to  the  land  as^a 
•treet  and  to  defend  the  acts  of  tbe  contractor 
ud  dty  officers  in  removing  obstructions 
therefrom. 

[Kd.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Dec.  Dig.  1 1028;*  Parties,  Cent 
Di«.  i  47.] 

Department  2.  Appeal  from  Circuit  Court, 
Dimglaa  County ;  J.  W.  Hamilton,  Judge. 

Snit  by  John  Hunter  against  the  Clark  & 
Benery  Construction  Company  and  others. 


From  a  decree  dismliwlng  the  suit,  plalntUt 
appeals.    Affirmed. 

B.   li.  Bddy,  of  Roseburg,   for  appellant 

A.  N.  Orcutt  of  Roseburg,  for  respondents 
Clark  &  Henery  Const.  Co.  and  others.    Carl 

B.  Wlmberly,  of  Roseburg  (B.  B.  Hermann, 
of  Roseburg,  on  tbe  brief),  for  respondent 
City  of  Roseburg. 

McNART,  J.  This  Is  a  suit  to  enjoin  a 
trespass  upon  real  property.  On  the  7th  day 
of  August,  1912,  plaintiff  filed  in  the  circuit 
court  of  Douglas  county  a  conplalnt  which, 
after  reciting  the  incorporation  of  the  Clark 
&  Henery  Construction  Company,  averred: 
That  plaintiff  Is  the  owner  In  fee  simple  and 
In  possession  of  a  tract  of  land  in  Railroad 
addition  to  the  city  of  Roseburg;  that  for 
many  years  he  had  maintained  upon  the 
premises  a  storehouse  of  the  value  of  $100, 
and  had  embedded  In  the  soil  an  oU  tank  of 
the  value  of  $500 ;  that  defendants,  without 
the  consent  of  plaintiff  and  against  his  will, 
fordbly  entered  upon  the  premises,  tore  down 
and  carried  away  the  storehouse,  and  threat- 
ened to  remove  the  cement  oil  tank  and  to 
plow  and  remove  a  large  part  of  tbe  soil 
from  the  premises  and  to  occupy  the  property 
in  such  a  manner  as  permanently  to  exclude 
plaintiff  from  the  use  and  enjoyment  of  the 
same.  The  pleading  ends  by  a  demand  for 
$100  damages  and  a  prayer  for  a  decree  per- 
petually restraining  defendants  from  molest- 
ing the  premises.  The  Clark  &  Henery  Con- 
struction Company  appeared  by  answer,  and, 
after  admitting  Its  Incorporation  and  that 
tbe  defendants  Edward  Fitzgerald  and  J.  W. 
House  were  its  employes,  denied  generally 
the  declarations  in  the  complaint,  and  set 
forth  as  a  separate  defense  each  step  In  the 
proceedings  taken  by  the  common  council, 
with  respect  to  the  pavement  of  Sheridan 
street  and  the  letting  of  the  contract  to  the 
construction  company,  which,  pursuant  to  the 
contract,  entered  upon  the  street  and  proceed- 
ed to  clear  it  of  obstructions  and  to  Improve 
the  street  agreeably  to  tbe  provisions  of  the 
contract  had  with  the  dty.  Lastly,  it  la 
alleged  that  "the  real  property  described  In 
plaintiff's  complaint  is  Included  within  the 
limits  of  said  Sheridan  street"  Plaintiff 
questioned  the  suffldency  of  tbe  answer  by 
a  demurrer  which  was  by  the  court  overrul- 
ed. Following,  the  dty  of  Roseburg  made 
application  to  Intervene  and  tendered  there- 
with an  answer  In  which  it  aHeged  that  the 
premises  claimed  by  plaintiff  was  formerly 
the  property  of  Aaron  Rose,  who  platted 
Railroad  addition  to  Roseburg  and  dedicated 
Sheridan  street,  which  thoroughfare  Indud- 
ed  the  land  in  controversy.  In  addition  to 
alleging  fully  the  proceedings  taken  by  tbe 
coundl  concerning  the  paving  of  the  street 
and  the  letting  of  the  contract  therefor,  the 
answer  recites  that  "on  the  6th  day  of  Jan- 
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nary,  1911,  the  marsbal  of  the  city  of  Rose- 
bnrg  for  and  on  behalf  of  said  dty  duly  serv- 
ed written  notice  upon  plaintiff  to  remove 
from  Sheridan  street  the  storehouse  and  oil 
tank  described  In  plaintiff's  complaint  which 
were  maintained  thereon  by  plaintiff,  but  that 
plaintiff  refused  and  neglected  so  to  do." 
As  a  concluding  statement,  it  Is  alleged  that, 
pursuant  to  the  contract  and  under  the  direc- 
tion of  the  dty  engineer  and  street  committee 
of  the  common  council  of  the  cit^,  the  con- 
struction company  and  its  employes  entered 
upon  the  street  and  proceeded  to  clear  all  ob- 
structions therefrom  and  improve  the  street 
as  provided  by  the  contract  Plaintiff  demur- 
red to  the  application  of  the  dty  to  intervene 
and  to  the  accompanying  answer,  which  de- 
murrers were  overruled,  and  the  city  granted 
I>erml88lon  to  Intervene.  Plaintiff  refusing 
to  plead  further,  the  court  entered  a  decree 
dismissing  the  suit,  whereupon  this  appeal 
was  taken. 

From  the  perspective  of  the  counsel  for 
plaintiff,  the  overtowering  question  is  wheth- 
er a  munldpal  corporation  dalmtng  part  of  a 
street  in  the  possession  of  another  who  claims 
to  own  the  land  In  fee  simple,  can  settle  the 
controversy  by  simply  letting  a  contract  to 
pave  the  street  and  thus  indirectly  authorize 
forcible  entry  upon  the  land,  and  destruction 
of  buildings,  as  alleged  obstructions  to  the 
street 

[1]  The  iMsltlon  taken  by  counsd  does  not 
accurately  represent  the  situation  as  reveal- 
ed by  the  record,  as  no  thought  on  this  appeal 
am  be  given  to  the  claim  that  plaintiff  has  a 
right  of  property  to  the  land  in  dispute,  for 
by  his  demurrer  plaintiff  admits  that  the 
premises  are  an  Integral  part  of  Sheridan 
street;  that  the  buildings  thereon  and  the 
tank  embedded  therein  are  obstructions  to 
the  street;  that  the  thoroughfare  was  bdng 
improved  conformably  to  the  charter  proceed- 
ings applicable  thereto;  that  the  Clark  & 
Heuery  Construction  Company  had  the  con- 
tract for  the  Improvement;  and  that  the 
marshal  of  the  city  pursuant  to  authoritative 
direction  seasonably  notified  plaintiff  to  re- 
move the  obstructions  from  the  street;  and 
that  plaintiff  refused  so  to  do. 

Under  this  state  of  the  record,  did  the  de- 
fendants arbitrarily  invade  any  right  guar- 
anteed by  law  to  plaintiff?  We  think  not 
Having  confessed,  for  the  purposes  of  this  ap- 
peal, that  he  is  maintaining  obstructions  in  a 
city  street,  plaintiff  is  not  In  a  position  to 
dictate  the  method  by  which  these  obstruc- 
tions should  be  removed.  As  a  governmental 
agency,  the  municipality  has  undoubted 
rights,  through  its  common  coundl,  to  re- 
move summarily  any  permanent  obstructions 
that  may  be  placed  in  the  street,  as  such  ob- 
structions constitute  per  se  a  public  nuisance. 
Savage  v.  City  of  Salem,  23  Or.  381,  31  Paa 
832,  24  L.  R.  A.  787,  37  Am.  St  Rep.  688; 


Chase  v.  Oshkosh,  81  Wis.  S13,  SI  N.  W.  S60, 
15  L.  B.  A.  563,  29  Am.  St  Rep.  898;  BoUos 
V.  McGehee,  127  Ga.  431,  66  S.  B.  461. 

After  a  careful  consideration  of  the  al- 
legations contained  In  the  answers  to  plain- 
tiff's complaint,  we  are  forced  to  conclude 
that  the  authorities  of  the  dty  of  Rosebnrg 
were  Justified  in  abating  an  admitted  nui- 
sance In  the  manner  outlined  in  the  plead- 
ings, as  it  is  not  only  the  right,  but  the  duty 
of  the  oflScers  of  a  munldpality  to  remove 
all  unauthorized  obstructions  from  its 
thoroughfares. 

[2]  The  other  question  presented  involves 
the  right  of  the  defendant  the  dty  of  Bose- 
burg  to  intervene.  Section  41,  L.  0.  U, 
reads:  "The  court  may  determine  any  con- 
troversy between  parties  before  it,  when  It 
can  be  done  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights;  but  when 
a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other 
parties,  the  court  shall  cause  them  to  be 
brought  in."  This  case  primarily  and  finally 
concerned  the  city  of  Roseburg,  and  it  was 
eminently  proper  for  the  dty  of  Roseburg 
to  intervene  and  for  the  lower  court  to  grant 
permission  therefor.  The  suit,  when  insti- 
tuted, omitted  the  dty  as  a  party  defendant, 
and  for  that  reason  a  complete  determination 
of  the  controversy  could  not  be  had,  as  the 
construction  company  was  acting  under  the 
advice  of  and  pursuant  to  the  voice  of  the 
city. 

There  was  no  error  in  overruling  the  de- 
murrer, and  the  order  therefore  must  be  af- 
firmed. 

McBRIDB,  a  J,  and  BHAN  and  ElAEIN, 
JJ.,  concur. 


GOODBVB  V.  THOMPSON. 

(Supreme  Court  of  Oregon.     Jan.  6,  1914.) 

1.  Appeai.  and  Bbsob  (§  832*)— Rebxabino— 
Questions  Reviewable. 

Where  error  is  assigned  on  the  denial  of 
a  motion  for  new  trial,  and  was  the  main  re- 
liance of  the  appellant,  and  the  respondent  on 
the  original  hearing  failed  to  raise  the  point 
that  the  order  denying  a  new  tiral  could  not 
be  reviewed  on  an  appeal  from  the  judgment, 
the  question  cannot  be  raised  on  petition  for 
rehearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  3215-3228;  Dec.  Dig.  f 
832.*] 

2.  Appeai.  and  Bbbob  (S  978*)— Gbouno»— 
Misconduct  of  ob  Affeotino  Jubt. 

Where  the  trial  court  finds  that  condnct 
of  plaintiff  and  a  juror  in  conversing  with  ref- 
erence to  the  case  was  improper,  an  order  de- 
nying a  new  trial  will  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3866-3870;  Dec  Dig.  | 
978.*] 

On  petition  for  rehearing. 
For  former  opinion,  see  136  Paa  670.    Pe- 
tition denied. 


•For  other  cases  see  same  topic  and  section  NTTMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Bep'r  Indsxet 
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EAEIN,  J.  Two  points  are  strennoaaly 
urged  for  a  rehearing  or  affirmance  of  the 
Jadgment:  (1)  That  the  order  denying  the 
motion  for  a  new  trial  cannot  be  reviewed 
by  the  Supreme  Conrt  nnless  gnch  order  is 
appealed  from;  (2)  that  the  denial  of  the 
motion  for  a  new  trial  was  in  the  discretion 
of  the  trial  court,  and  that  this  court  can- 
not leriew  it  except  for  abase  of  discretion. 
And  also  that  the  decision  assumes  that  the 
Terdlct  for  $50,000  is  ezcesslTe,  and  that  the 
court  reverses  the  case  for  that  reason. 

[1]  As  to  the  first  point,  the  purpose  of  the 
amendment  of  section  648,  L.  O.  It.,  by  the 
act  of  1907  (L.  1907,  p.  31S),  declaring  that 
an  order  setting  aside  a  verdict  and  granting 
a  new  trial  for  the  puri>08e  of  an  appeal 
ahonld  be  deemed  a  Judgment,  was  that  the 
validity  of  the  order  may  be  tested  before  in- 
curring the  expense  of  the  new  trial.  By 
this  amendment,  sections  174,  175,  L.  O.  L., 
idatlng  to  a  motion  for  a  new  trial,  were 
also  amended  to  make  the  procedure  conform 
to  the  ammdment  of  section  201,  which  re- 
qnlres  the  Judgment  to  be  entered  the  same 
day  the  verdict  is  returned.  Oldland  v.  Ore- 
gon Coal  A  Nav.  Co.,  55  Or.  343,  90  Pac.  423, 
102  Paa  596.  The  denial  of  such  motion  was 
not  declared  by  that  act  to  be  a  final  Judg- 
ment, and  therefore  Is  not  appealable  inde- 
pendently of  the  Judgment  sought  to  be  set 
aside,  as  held  in  Macartney  v.  Shipherd,  80 
Or.  136,  117  Pac  814,  Ann.  Gas.  1913D,  1267. 
Prior  to  the  amendment  of  the  statute  the  or- 
der denying  the  motion  for  a  new  trial,  as 
well  as  the  one  allowing  it,  was  reviewable 
as  an  intermediate  order  on  appeal  from  the 
jndgment,  and  the  amendment  certainly  was 
not  Intended  to  deprive  the  movent  of  the 
right  of  review  in  the  appellate  court,  or  to 
affect  the  practice  on  motions  for  new  trials 
other  than  to  give  an  appeal  from  the  order 
granting  It  before  the  retrial.  It  is  said  by 
Mr.  Jnstlce  Moore,  in  the  case  of  Colgan  l^ 
Farmers'  &  Mechanics'  Bank,  69  Or.  469,  106 
Pat  1134,  114  Paa  460,  117  Pac.  807,  that  if 
a  party  is  materially  prejudiced  by  any  act 
or  conduct  occurring  at  the  trial  of  which  he 
had  no  knowledge  until  after  verdict,  refusal 
to  set  aside  the  Judgment  and  to  grant  a  new 
trial  must  now,  as  before  the  amendment  of 
the  statute,  be  an  abuse  of  Judicial  discre- 
tion, which  is  subject  to  review  on  appeal. 
This,  we  think,  is  a  reasonable  application  of 
the  amendment  of  the  statute.  The  right  to 
review  the  order  of  the  court  in  denying  such 
a  motion  as  to  matters  that  the  movent  had 
00  opportunity  to  present  to  the  court  during 
the  trial  existed  before  the  amendment,  and, 
although  not  a  final  order,  it  is  still  re- 
Tlewable  on  appeal  from  the  Judgment  In 
that  case  the  order  denying  the  motion  for  a 
new  trial  was  spedflcally  included  in  the 
notice  of  appeal,  although  not  mottioned  in 
the  opinion;  and  therefore  no  doubt  influ- 
enced the  dedsioiL  However,  that  objection 
was  not  suggested  by  plaintiff  upon  the  hear- 
ing of  the  aiveal  in  this  caae,  although  error 


In  the  ruling  on  the  motion  was  assigned  as 
error,  and  was  the  main  reliance  of  the  de- 
fendant in  this  court  upon  the  questions 
raised  by  the  motion  for  a  new  trial,  devot- 
ing much  of  the  brief  thereto.  The  plaintiff 
In  his  brief  and  argument  met  defendant's 
contentions  upon  all  of  the  questions  so  rais- 
ed, with  no  suggestion  that  the  question  was 
not  here.  We  considered  the  case  on  appeal 
on  all  these  grounds,  and  the  case  went  to 
final  decision  in  this  court ;  and,  without  de- 
termining whether  it  was  necessary  for  the 
appellant  to  specify  in  his  notice  of  appeal 
that  he  desired  to  review  the  decision  deny- 
ing the  motion  for  a  new  trial,  it  is  sufficient 
to  say  that  it  is  too  late  for  plaintiff  now 
to  present  that  question  for  the  first  time. 
[2]  We,  therefore,  take  up  the  second  ques- 
tion as  to  the  discretion  of  the  circuit  court 
on  motions  for  a  new  trial,  and  as  to  the 
statement  in  the  opinion  that,  "in  view  of 
the  extravagant  amount  of  damages  awarded 
to  the  plaintiff,  we  cannot  ignore  this  cir- 
cumstance (the  misconduct  of  the  Juror),  nor 
say  that  the  misconduct  was  not  prejudicial 
to  the  defendant's  rights,"  which  the  motion 
says  is  pregnant  with  error,  proceeding  to 
discuss  it  as  though  this  court  had  set  aside 
the  verdict  because  the  damages  were  ex- 
cessive. Ab  stated  in  the  opinion,  the  un- 
explained misconduct  of  the  Juror  alone  is 
sufficient  to  authorize  the  court  to  set  aside 
the  verdict  The  trial  Judge  was  convinced 
that  the  conduct  of  the  Juror,  as  well  as  of 
plaintiff,  was  improper,  and  the  size  of  the 
verdict  tends  to  show  that  the  misconduct 
was  prejudicial,  and  that  it  is  only  in  that 
sense  in  which  the  opinion  refers  to  the 
amount  of  the  verdict  The  Judgment  was 
not  reversed  because  of  the  amount  of  the 
verdict,  but  alone  for  the  misconduct  of  the 
Juror,  and  it  should  not  stand  under  such  cir- 
cumstances. The  motion  says:  "On  principle 
and  authority,  it  is  not  necessary  for  the 
court  to  say  that  the  misconduct  was  not  prej- 
udicial to  the  defendant's  rights  In  order 
to  affirm  the  court's  ruling."  Standing  alone, 
the  record  of  the  misconduct  was  sufficient  to 
require  the  setting  aside  of  the  verdict.  On 
its  face  it  was  prejudldal  to  the  defendant's 
rights,  and  the  explanation  was  not  suffi- 
cient to  overcome  the  legal  conclusion  from 
the  misconduct.  It  is  said  in  Robinson  v. 
Donehoo  et  al.,  97  Oa.  702,  25  S.  R  491,  that 
in  such  a  case  the  legal  presumption  is  that 
the  losing  party  in  the  case  was  by  reason 
thereof  Injured.  The  court  said  in  Tucker 
V.  Flouring  Mills  Co.,  13  Or.  28,  7  Pac.  53: 
"It  is  highly  improper  for  a  party  or  any  per- 
son to  make  remarks  concerning  a  case,  when 
on  trial  before  a  Jury,  in  the  presence  of 
any  of  the  Jurors ;  and,  whenever  such  prac- 
tice is  Indulged  in,  the  Judge  presiding  at 
the  trial  should  unhesitatingly  set  aside  a 
verdict  in  favor  of  a  party  who  had  been 
guilty  of  such  misconduct.  A  Jury  trial 
would  be  miserable  farce  if  the  Jurors  were 
permitted  to  be  tampered  with  in  any  manner 
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whaterw.  Snch  trials  should  be  kept  entire- 
ly free  from  all  euspiclon  that  influences  of 
that  character  had  been  exercised  to  any  ex- 
tent" The  court  further  held  that  the  grant- 
ing of  a  new  trUl  in  such  a  case  is  addressed 
to  the  sound  discretion  of  the  trial  Judge,  and 
his  decision  will  only  be  reviewed  on  appeal 
when  there  has  been  an  abuse  of  discretion. 
The  circuit  court  in  this  case  said:  "That  it 
was  improper  I  do  not  hesitate  one  moment 
to  say" — not  that  the  explanation  was  satis- 
factory to  him ;  and,  leaving  out  of  the  case 
the  evidence  of  Le  Oette,  we  are  of  the  opin- 
ion that,  in  the  light  of  the  showing  made  at 
the  hearing  on  the  motion,  the  circuit  judge 
should  have  set  aside  the  Judgment  and 
granted  a  new  trial. 
The  petition  is  denied. 

McBRIDE,  a  J.,  and  BEIAN  and  McNABY, 
JJ«  concur. 


STATE  T.  WABNEH  VAUiBY  STOCK  CO. 
et  aL 

(Supreme  Court  of  Oregon.    Jan.  6,  1914) 

1.  Motions  (§  2*)— Dkfiwitiok. 

In  legal  proceedingB,  a  "motion"  is  an  ap- 
plication by  a  party  to  an  .action  or  a  suit  for 
some  kind  of  relief. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  {  1 ;    Dec.  Dig.  {  2.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  5,  pp.  4609,  4610.] 

2.  Eqihtt  (t  262*)  — Plkadino  — MOTIOHB  — 
Decbeb  on  Pleadings. 

A  motion  for  "such  decree  as  it  may  ap- 
pear to  the  court  the  said  defendants  are  en- 
titled to  upon  the  pleadings,"  without  stating 
what  decree  Is  desired  or  any  gronnd  for 
granting  the  decree,  is  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  §i  634,  637-640;   Dec.  Dig.  {  202.*] 

3.  Appeal  and  EIbbob  (5  1009*)  —  Review — 
Successive  Appeals. 

A  decision  on  appeal  that  limitations  did 
not  run  against  the  state  in  the  case  in  ques- 
tion is  the  law  of  the  case  on  a  subsequent  ap- 
peal in  the  same  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4370-4379;  Dec  Dig.  | 
1099.*] 

4.  Eqttitt  (I  262*)— Anbwbb— iNsmmciENCT 
— Dismissal. 

Where  the  answer  contained  no  material 
denials  and  no  facts  constituting  an  answer  or 
defense,  there  was  no  error  in  dismissing  the 
answer  without  a  trial  or  investigation  of  de- 
fendants' claims. 

[Ed.  Note.— For  other  cases,  see  ISquity, 
Cent  Dig.  H  B34,  637-640;  Dec.  Dig.  |  262.*] 

6.  Appeal  and  Ebkob  (I  874*)  —  Review  — 
Scope  and  Extent— Natubb  or  Decision 
Appealed  fbom. 

On  an  appeal  from  an  order  or  decree  re- 
fusing a  decree  for  defendants  on  the  plead- 
ings, the  final  decree  subsequently  entered  is 
not  before  the  Supreme  Court  for  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  8478,  3480,  3481,  3484, 
S580-3540;    Dec  Dig.  |  874.*] 


6.  Appeal  and  Bbbob  (|  854*)— Rivbw— 

Scope  and  Extent— Reasons  fob  Dicisioii- 
Statements  by  the  court  in  refusing  de- 
fendants' motion  for  a  decree  on  the  pleadiagi 
are  immaterial,  where  the  answer  did  not 
state  facts  constitnting  an  answer  or  defeoM; 
the  ruling  being  correct 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  84(S,  3404,  3408-3424, 
3427^430;    Dec  Dig.  |  854.*] 

7.  Public  Lands  (|  121*)— Cancellatios  of 
Patent— Relief. 

The  state  had  no  right  in  a  suit  to  can- 
cel deeds  and  other  papers  executed  b;  the 
state,  to  ask  that  the  right  of  defendants  as 
claimants  under  the  land  laws  of  tiie  United 
States  be  adjudicated. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,   Cent   Dig.   {|   336-338;     Dec  Dig.  { 

Department  1.  Appeal  from  Circuit  Court, 
Lake  County;  Henry  L.  Benson,  Judge. 

Suit  by  the  State  against  the  Warner  Val- 
ley Stock  Company  and  others.  From  a  de- 
cree denying  their  motion  for  a  decree  on  the 
pleadings,  defendants  W.  M.  Harvey  and 
others  appeal    Affirmed. 

See  66  Or.  283,  106  Pac  780,  108  Pac  861 

This  Is  a  suit  in  equity  brout^t  by  the 
state  to  obtain  a  decree  for  the  cancellatioii 
and  delivery  up  of  certain  deeds,  certificates 
of  sales,  and  conveyances  made  by  the  state, 
etc.  The  court  below  granted  a  decree 
against  the  state,  and  It  also  denied  a  mo- 
tion made  by  certain  of  the  defendants  for 
a  decree  on  the  pleadings,  eta,  and  these 
defendants  appeaL  The  facta  ate  stated  in 
the  opinion  of  the  court 

B.  B.  Watson,  of  Portland  (Watson  &  Beek- 
man,  of  Portland,  and  Thos.  S.  Farrell,  of 
Lakevlew,  on  the  brief),  for  appellants.  A 
M.  Crawford,  Atty.  Oen.,  for  the  State.  Jts. 
B.  Kerr,  of  Portland  (Coovert  8c  Stapleton,  of 
Portland,  on  the  briaF)>  tor  respondent  War- 
ner Valley  Stock  Co. 

RAMSEY,  J.  The  origiiial  complaint  tns 
filed  on  May  26,  1907,  and  a  decree  was  ren- 
dered In  favor  of  the  defendant  compan;, 
and  the  state  appealed  to  this  court  Said 
decree  was  affirmed  In  part  and  reversed  in 
part,  and  the  cause  was  remanded  to  the 
court  below  for  further  proceedings.  The 
opinion  of  the  court  on  said  appeal  may  be 
found  in  66  Or.  283,  106  Pac  780,  108  Pac. 
861.  On  the  18th  day  of  October,  1910,  the 
plaintiir  filed  in  the  court  below  an  amended 
complaint,  and  on  October  19,  1910,  all  of 
the  defendants,  excepting  the  defendant  com- 
pany and  R.  F.  McConnaughly,  filed  an  an- 
swer to  the  amended  complaint  expressly  ad- 
mitting every  allegation  of  the  amended  com- 
plaint, excepting  those  spedflcaUy  mentioned 
and  denied  or  explained  in  said  answer,  and 
affirmatively  pleading  the  statute  of  limita- 
tions. Said  answer  contains  a  few  denials 
of  allegations  of  the  amended  complaint 
but  the  denials  are  not  material  to  any  ques- 
tion on  this  appeal,  as  we  view  the  case. 


•For  otitw  casM  sm  suae  topio  aad  seotton  NUMBER  la  Oao.  Dig.  4  Am.  Dig.  Key-No.  S«tl<s  *  Rap'r  Iad*x« 
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Pnictlcall7  ererytlilng  alleged  in  fhe  amend- 
ed complaint  la  expressly  admitted  hj  this 
answer.  The  further  and  separate  defense 
of  these  defendants  pleaded  in  said  answer  is 
as  follows :  "And  for  a  further  and  separate 
defense  to  this  suit,  these  defendants  aver 
that  they  and  each  of  them  have  respective- 
ly and  severally  been  in  the  actual,  continu- 
ous, open,  i>eacefnl,  and  uninterrupted  pos- 
session, occupation,  and  use  of  the  several 
tracts  of  land  described  In  paragraphs  22 
to  54,  under  claim  and  color  of  title  adverse 
to  the  plaintiff,  and  against  the  world,  for 
over  ten  years  Immediately  preceding  the 
commencement  of  tliia  suit,  and  that  the 
same  la  barred  by  the  statute  of  limitations." 
The  foregoing  is  the  whole  of  the  separate 
defense  pleaded  in  said  answer.  The  plain- 
tiff did  not  demur  to  said  defense  or  move  to 
strike  it  out,  nor  was  any  reply  thereto  filed. 
On  the  16th  day  of  October,  1911,  these  de- 
fendants filed  in  (be  court  below  a  motion 
for  a  decree  on  the  pleadings,  of  which  the 
following  is  a  copy:  "Now  come  all  of  the 
defendants  above  named,  except  Warner  Val- 
ley Stock  C!omx)any  and  R.  F.  HcConnaughly, 
by  their  attorneys  B.  B.  Watson  and  Thos. 
S.  Farrell,  and  move  this  honorable  court 
to  grant  to  said  defendants  snch  decree  as 
it  may  appear  to  the  court  the  said  defend- 
ants are  entitled  to  upon  the  pleadings  on 
file  herein."  The  foregoing  is  the  whole  of 
said  motion,  excepting  the  title  of  the  cause 
and  the  signatures  of  counsel  thereto.  The 
court  below,  after  stating  certain  reasons  for 
doing  so,  denied  said  motion;  the  order  deny- 
ing said  motion  being  stated  thus :  "It  is  or- 
dered and  adjudged  by  the  court  that  the 
said  motion  be,  and  the  same  is  hereby,  de- 
nied, and  that  said  defendants  take  nothing 
by  their  answer." 

The  order  or  decree  overruling  said  motion 
is  not  the  final  decree  in  said  suit,  and  it  is 
not  an  order  or  a  decree  which  determined  the 
suit  so  as  to  prevent  a  decree  within.  See 
section  548,  U  O.  Ij.  The  writer  of  this 
opinion  will  say,  as  obiter  dictum,  that  he 
seriously  doubts  the  right  of  said  defend- 
ants to  appeal  from  said  order  or  decree; 
but,  with  the  view  that  we  take  of  tliis  case, 
it  is  not  necessary  to  decide  whether  said 
order  or  decree  was  appealable.  The  final 
decree  was  Altered  after  said  motion  waa  de- 
nied, and  it  is  not  appealed  from. 

[1,2]  1.  The  appellants  contend  that  the 
court  below  erred  in  overruling  said  motion 
for  a  decree  in  favor  of  said  defendants,  on 
the  pleadings. 

In  legal  proceedings,  a  "motion"  is  an  ap- 
plication by  a  party  to  an  action  or  a  suit 
for  some  kind  of  rellel  14  Ency.  PL  ft  Pr. 
73.  A  motion  should  state  what  relief  the 
mover  desires,  and  the  reasons  or  grounds 
for  asking  it  In  14  Ency.  of  PI.  &  Pr.  p. 
U9,  the  rule  is  stated  thus:  "It  is  the  duty 
ot  a  party  who  asks  relief  by  motion  to  point 
oat  gpedfically  what  he  deeires.    But  a  mo- 


tion praying  for  certain  relief  may,  some- 
times, be  treated  as  a  motion  for  relief  sub- 
stantially embraced  therein."  The  same 
volume,  on  page  117,  says:  "A  motion  must 
state  the  grounds  or  reasons  on  which  it  is 
based,  or  it  will  be  overruled."  In  Stuht  v. 
Sweesy,  48  Neb.  770,  67  N.  W.  749,  the  court 
says:  "But  the  motion  (to  strike  out  parts 
of  a  pleading)  did  not  specify  any  particular 
portion  whidi  should  be  stricken  out,  but 
left  the  court  to  surmise  or  determine  what 
portions  the  pleader  meant  as  referring  to 
the  Chapman  contract  For  this  reason,  if 
for  no  other,  there  was  no  error  in  overruling 
the  motion.  A  motion  to  strike  out  should 
designate  with  particularity  the  averments 
which  are  deemed  surplusage."  In  Walker  v. 
Morse,  33  Neb.  651,  SO  N.  W.  1056,  the  court 
says:  "It  will  be  observed  that  this  motion 
on  behalf  of  the  defendants  in  error  is  very 
general  in  its  terms.  The  grounds  are,  'that 
it  (the  bill  of  exceptions)  was  not  made  and 
signed  as  required  by  law.'  In  what  respect 
there  had  been  a  failure  to  comply  with 
the  law  we  are  not  informed.  •  •  •  It 
should  spedflcally  point  out  the  defect  com- 
plained of,  and  where  it  fails  to  do  so  It 
should  be  overruled,  unless  there  is  a  total 
omission  of  some  essential  requirement  of 
the  law,  such  as  the  failure  of  the  Judge  to 
sign  the  bUl."  In  Jackson  v.  Rowles,  67  Mo. 
613,  the  court  says:  "The  motion  to  strike 
out  parts  of  the  replication  does  not  suffi- 
dentiy  designate  Uie  parts  thereof  sought  to 
be  stricken  out,  and,  for  that  reason,  the 
action  of  the  court  in  overruling  it  cannot 
be  considered."  See,  also,  on  this  point 
Brown  v.  Baker,  39  Or.  71,  65  Pa&  709,  66 
Paa  193;  Hermann  y.  Hntcheson,  83  Or.  239, 
53  Pac.  489. 

It  will  be  noticed  that  the  appellants'  mo- 
tion for  a  decree  on  the  pleadings  f&ils  to 
specify  what  decree  is  desired,  and  asks  the 
court  to  grant  to  the  said  defendant  "such 
decree  as  it  may  appear  to  the  court  the  said 
defendants  are  entitied  to  upon  the  plead- 
ings on  file  herein."  The  motion  does  not 
indicate  in  any  manner  to  what  decree  the 
movers  deemed  themselves  entitled.  The  mo- 
tion left  it  entirely  to  the  court  to  search 
the  voluminous  pleadings  and  grant  them 
such  decree  as  the  court  should  find  them 
entitied  to.  The  motion  does  not  state  any 
ground  or  reason  for  granting  them  a  decree. 

[t]  The  motion  should  have  stated  what 
decree  the  appellants  wished  the  court  to 
grant  and  the  reasons  for  asking  It  It  did 
neither,  and  it  was  insufflcient  to  raise  any 
question,  and  the  court  properly  overruled  it 
But  assuming  tlrnt  the  motion  was  sufficient 
to  require  the  court  to  examine  the  pleadings 
and  ascertain  from  them  what  the  appellants' 
rights  were,  did  the  court  err  in  denying  said 
motion? 

Counsel  for  the  appellants  claims  that 
a  decree  should  have  been  granted  in  favor 
of  Ms  clients,  because  they  filed  an  answer 
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in  wblch  they  pleaded  the  statute  of  limita- 
tions, and  no  reply  was  filed  denying  said 
plea.  When  the  case  was  here  before  on 
appeal,  the  questiou,  whether  the  statute 
of  limitations  was  pleadable  against  the 
state,  was  raised,  discussed,  and  decided 
by  this  court  In  State  v.  Warner  Valley 
Stock  Company,  66  Or.  299,  106  Pac.  786, 
Justice  Eakin,  delivering  the  opinion  of  the 
court,  says:  "Defendant  relies  on  the  statute 
of  limitations  as  a  bar  to  this  suit.  In  that 
it  was  not  brought  within  ten  years  from 
the  date  of  the  deeds,  also  on  the  provision 
of  section  378  of  the  Civil  Code,  •  •  • 
to  the  effect  that  no  suit  shall  be  maintained 
to  cancel  a  patent  to  lands  issued  by  the 
United  States  or  by  this  state  unless  com- 
menced within  ten  years  from  the  date  of  the 
patent  But  that  provision,  being  an  amend- 
ment of  that  section  (Laws  of  1878,  p.  2<9, 
was  by  this  court  held  to  apply  only  to  con- 
troversies arising  under  section  601  of  the 
Civil  'Code,  •  •  •  viz.,  where  there  was 
a  conflict  between  rival  claimants  to  a  dona- 
tion from  the  general  government  of  the 
United  States,  or  of  a  grant  from  the  state. 
^Therefore  it  has  no  application  here.  Baker 
V.  Woodward,  12  Or.  3,  6  Pae  178.  Thto  case 
is  not  covered  by  any  of  the  provisions  of 
the  statute  of  limitations.  It  Is  a  case  of 
purely  equitable  cognizance.  Its  purpose 
is  to  procure  the  cancellation  of  deeds,  valid 
on  their  face,  issued  by  the  oflBcers  of  the 
state,  whose  duty  It  was  to  execute  deeds 
for  the  state  in  cases  of  sales  of  lands,  and 
were  in  due  form,  but  issued  in  a  case  not 
authorized  by  law,  and  therefore  cannot 
bind  the  state,  but  It  has  no  remedy  at  law. 
In  cases  of  purely  equitable  rights  the  equity 
court  Is  not  bound  by  the  statute  of  limi- 
tations." This  court  held.  In  that  opinion, 
in  this  case,  when  it  was  here  before,  that 
the  statute  of  limitations  did  not  run.  Tliat 
opinion  is  the  law  of  this  case  and  binding 
upon  this  court  Hence  the  appellants'  plea 
of  the  statute  of  llmltationB  did  not  state 
facts  sufficient  to  constitute  a  defense,  and 
It  was  not  necessary  to  reply  to  it  If  the 
appellants'  motion  for  Judgment  on  the  plead- 
ings had  stated  what  decree  was  asked  for, 
and  the  reasons  therefor,  it  would  still  have 
been  the  duty  of  the  trial  court  to  overrule 
it  The  motion  for  a  decree  in  favor  of  said 
defendants,  on  the  pleadings,  was  properly 
overruled.  When  tUs  case  was  here  before, 
this  court  held  that  it  appeared  prima  fade 
from  the  complaint  that  the  state  had  been 
guilty  of  laches,  and  that  the  onus  was  on  the 
plaintiff  to  allege  and  prove  facts  showing  an 
excuse  for  not  commencing  this  suit  earlier. 
66  Or.  304,  106  Pac.  780,  108  Pac.  861. 
This  court  reversed  the  decree  in  part  and 
remanded  the  case  to  the  court  below  for 
further  proceedings,  and  thereafter  the  state 
filed  an  amended  complaint,  stating,  inter 
alia,  facts  showing  good  reason  for  not  com- 
mencing this  suit  earlier.  The  appellants, 
by  their  answer  to  said  amoided  complaint, 


admitted  the  allegations  of  the  amended  com- 
plaint showing  that  the  state  bad  not  been 
guilty  of  laches. 

[4]  2.  The  second  assignment  of  error  ig 
that  the  court  erred  in  dismissing  the  appel- 
lants' answer  without  a  trial  or  investiga- 
tion of  their  claims.  The  appellants'  an- 
swer contained  no  material  denials,  and  no 
facts  constituting  an  answer  or  a  defense, 
and  hence  tlie  trial  court  properly  ordered 
that  the  said  defendants  take  nothing  by 
their  said  answer.  No  trial  or  Investlgatloii 
was  necessary,  for  there  was  nothing  to  tiy. 

[6]  3.  The  appellants'  last  assignment  of 
error  is  that  the  decree  of  the  court  below 
is  contrary  to  law  and  the  established  prac- 
tice of  courts  of  equity.  As  the  appellants 
appealed  only  from  the  order  or  decree  of 
the  court  made  when  it  overruled  their  mo- 
tion for  a  decree  on  the  pleadings,  the  final 
decree  of  the  court  which  was  made  after 
that  order  or  decree  Was  granted.  Is  not 
before  us  for  review.  A  copy  of  it  is  amons 
the  papers,  but,  as  the  appellants  did  not 
appeal  from  it,  they  are  not  entitled  to  bare 
it  examined  by  this  court  Only  the  decree 
or  order  api>ealed  from  can  be  considered. 

[I]  WhUe  the  court  below  made  various 
statements  In  passing  on  the  appellants'  mo- 
tion for  a  decree  on  the  pleadings,  it  is  not 
necessary  to  consider  those  statements,  be- 
cause the  appellants'  answer,  as  shown  supra, 
did  not  state  facts  sufficient  to  constitute  an 
answer  or  a  defense,  and  It  is' clear  that  said 
motion  was  properly  overruled. 

[7]  It  appears  from  the  amended  com- 
plaint that  the  appellants  settled  upon  the 
lands  claimed  by  them  under  and  by  virtue 
of  the  laws  of  the  United  States  relating 
to  homestead,  pre-emption,  and  timber  cul- 
ture claims.  They  claim  title  under  the 
United  States,  and  they  have  no  Interest  In 
the  controversy  between  the  state  and  the 
defendant  company,  and  we  think  that  they 
were  neither  necessary  nor  proper  parties 
to  this  suit  for  the  cancellation  of  the  deeds 
and  documents  referred  to  in  the  prayer  of 
the  amended  complaint  The  answer  of 
these  defendants  to  the  original  complaint 
was  stricken  out,  for  the  reason  that  they 
had  no  interest  in  the  matters  to  be  adjudi- 
cated; but,  when  the  state  amended  Its 
complaint,  it  again  made  them  parties. 
We  hold  that  they  were  not  proper  parties, 
and  that  any  claims  that  they  had  as  home- 
stead, pre-emption,  or  timber  culture  claim- 
ants, under  the  laws  of  the  United  States, 
could  not  be  properly  adjudicated  in  a  suit 
for  the  cancellation  of  the  deeds  and  docu- 
ments referred  to  in  the  amended  complaint 
The  state  had  no  right.  In  a  suit  for  the 
cancellation  of  the  deeds  and  other  papers 
executed  by  the  state  and  referred  to  In  the 
amended  complaint  to  ask  that  the  rights  of 
the  appellants  as  claimants,  under  the  land 
laws  of  the  United  States,  be  adjudicated. 
See  Oregon  v.  Warner  Valley  Stock  Co.,  48 
Or.  386,  86  Pac.  780,  87  Paa  534. 
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We  find  no  error  In  tbe  decree  or  order  of 
the  coart  below. 
The  decree  of  the  court  below  ia  affirmed. 

McBRIDE,  C.  3.,  and  MOORB  and  BUB- 
NETT,  JJ.,  concur. 


WIEST  T.  SCHOOIi  DISTRICT  NO.  24, 
MARION  COUNTY. 

(Supreme  Court  of  Oregon.     Jan.  6,  1914.) 

SCBOOLS  AND   SOHOOL  D18TBIOT8  (|  89*)— lilA- 

BiLiTT  FOB  T0BT8— Acts  or  Officxbs. 
A  ichool  district  is  not  liable  for  a  tort 
bjr  the  directors  or  clerk  in  entering  on  the  dis- 
trict records  the  reason  for  dismissal  of  a 
teacher,  nor  can  an^  unlawful  act  of  the  di- 
rectors or  clerk  be  imputed  to  the  district 

[Ed.  Note. — For  other  cases,  see  Schools 
and  School  Districts,  Cent.  Dig.  |  208;  Dec. 
Dig.  f  89.*] 

Department  1.  Appeal  from  Circuit  Court, 
Marlon  County;  Percy  R.  Kelly,  Judge. 

Action  by  W.  A.  Wlest  against  School  Dis- 
trict No.  24,  Marion  County.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

This  is  an  action  for  libel.  Tbe  complaint, 
after  alleging  tbe  corporate  character  of  de- 
fendant and  the  fact  that  plaintiff  was  a 
duly  employed  teacher  in  one  of  its  public 
tohools,  continues  as  follows:  "That  in  or 
about  the  beginning  of  the  month  of  Decem- 
ber, 1912,  one  Laura  De  Bord  made  certain 
false  and  malldous  charges  and  accusations 
against  the  plaintiff  in  his  capacity  as  a 
teacher,  and  on  the  13th  day  of  January,  1913, 
the  board  of  directors  of  said  school  district 
No.  24  held  a  meeting  for  the  pretended  pur- 
pose of  investigating  the  said  charges  and 
accusations  made  against  the  plaintiff,  and 
an  Investigation  thereof  was  held  on  the  said 
date,  and  tbe  defendant  caused  to  be  entered 
npoD  its  records  and  journals  certain  minutes 
of  and  concerning  the  business  transacted  at 
Bald  meeting  and  said  investigation  as  fol- 
lows: 'Record  of  Clerk,  page  236.  School 
Board  Meeting,  Salem,  Oregon,  Jan.  13,  1913. 
The  following  witnesses  were  examined  and 
cross-examined:  Laura  De  Bord,  Mrs.  Picker- 
lag,  Mrs.  De  Bord,  Miss  Pohle,  Mr.  Howe 
(janitor),  Mr.  Jenks,  Mr.  Trlndla  Following 
examination  of  above  witnesses,  Mr.  Corby, 
on  behalf  of  W.  A.  Wlest,  addressed  tbe 
board.  Upon  motion  board  went  into  execu- 
tive session.  After  due  consideration  the 
board  found  that  W.  A.  Wlest  bad  been 
goilty  of  Immoral  conduct  and  behavior  unbe- 
coming a  teacher  with  one  Laura  De  Bord, 
and  that  the  charges  preferred  against  him 
had  been  sustained.  After  due  consideration 
the  board  found  that  the  charges  had  been 
raffldently  substantiated  to  warrant  the  dls- 
mlasal  of  W.  A.  Wlest  It  was  moved  and 
dniy   seconded  that   W.  A.   Wlest  be  dis- 


missed as  teacher  in  the  public  achools  of 
district  No.  24,  Marion  county,  Oregon,  for 
Immoral  conduct  and  behavior  unbecoming  a 
teacher  with  one  Laura  De  Bord,  which 
motion  being  placed  before  the  board  re- 
ceived the  affirmative  vote  and  was  by  tbe 
chair  declared  carried,  and  the  chair  de- 
clared said  W.  A.  Wlest  duly  dlsmis-sed  as  a 
teacher  in  the  schools  of  school  district  No. 
24,  Marlon  county,  Oregon.  Upon  motion, 
clerk  was  instructed  to  notify  W.  A.  Wiest  of 
their  findings.  W.  A.  Wiest  being  present 
before  the  board,  be  was  in  open  meeting 
dismissed  as  a  teacher.  Adjournment  fol- 
lowed.' That  the  false  and  defamatory  mat- 
ter, to  wit,  that  plaintiff  was  guilty  of  im- 
moral conduct  and  behavior  unbecoming  a 
teacher,  was  and  is  wholly  false  and  untrue, 
but  nevertheless  the  defendant  maliciously 
published  the  same  of  and  concerning  the 
plaintiff  in  his  capacity  as  a  teacher,  and 
by  means  of  said  publication  the  plaintiff 
was  injured  in  his  reputation  and  in  his  good 
name  and  credit  as  a  teacher,  and  in  the 
practice  of  bis  profession  as  such  teacher, 
to  his  damage  In  the  sum  of  $5,000."  A  gen- 
eral demurrer  being  sustained,  the  plaintiff 
appeals. 

Grant  Oorby  and  John  A.  Carson,  both  of 
Salem,  for  appellant  Oeo.  O.  Bingham,  of 
Salem,  for  respondent 

McBRIDE,  C.  J.  (after  stating  the  facts  as 
above).  The  district  is  pot  liable  for  a  tort 
committed  by  the  directors  or  clerk  In  entering 
upon  the  district  records  the  reason  for  tbe 
dismissal  of  a  teacher,  nor  can  any  unlawful 
act  of  the  directors  or  clerk  be  imputed  to  the 
district  Bank  v.  Bralnerd  School  District,  49 
Minn.  106,  51  N.  W.  814;  87  K  B.  A.  801, 
note;  Board  of  Education  v.  Volk,  72  Ohio 
St  469,  74  N.  E.  646.  A  different  conclusion 
appears  to  have  been  arrived  at  iu  Redfleld 
V.  School  Dlst  No.  8,  48  Wash.  85,  92  Pac. 
770;  but,  while  we  have  great  respect  for 
the  learning  and  ability  of  that  court,  we 
cannot  agree  with  it  in  this  instance.  The 
statutes  of  Minnesota  bearing  upon  this  sub- 
ject are  similar  to  our  own,  and  we  think 
that  tbe  opinion  in  Bank  v.  Bralnerd,  etc., 
supra,  correctly  states  the  law.  As  observed 
in  Board  of  Education  v.  Volk,  supra:  "The 
board  is  not  authorized  to  commit  a  tort,  to 
be  careless  or  negligent;  and,  when  it  com- 
mits a  wrong  or  tort,  it  does  not  in  that  re- 
spect represent  the  district,  and,  for  its  negli- 
gence or  tort  in  any  form,  the  board  cannot 
make  the  district  liable."  We  do  not  belieye 
that  it  was  the  Intent  or  is  the  policy  of  our 
law  to  take  the  funds  intended  for  the  educa- 
tion of  the  young  and  apply  it  to  payment 
for  any  malicious  act  of  its  officers.  It  is 
carrying  the  doctrine  of  imputed  tort  too 
far  to  hold  that,  because  the  directors  or 
clerk  of  the  district  have  published  a  libel 
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or  spread  it  on  the  record  of  the  district,  the 
district  itself  is  a  malldoas  libeler. 
The  Judgment  is  affirmed. 

MOORE,  BURNETT,  aod  RAMSBY,   JX, 
concur. 


STATE  ex  rel.  SHEPHERD  v.  SIMPSON. 
(Supreme  Ooart  of  Oregon.     Jan.  6,  1014.) 

1.  Appeal  and  Erbob  (|  413*)— PbogkediAos 
TO  Take  Appeal. 

Under  L.  O.  L.  |  650,  requiring  notice  of 
appeal  to  be  served  on  sucn  adverse  parties  as 
have  appeared  in  the  action,  service  on  a  de- 
fendant who  did  not  appear  is  annecessary  and 
when  made  gives  liim  no  additional  rights. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  2136-2139;  Dec.  Dig.  | 
413.*] 

2.  Appeai.  and  Ebbob  ({  796*)— Disia8SAi<— 
Rights  of  Pabtt  in  Default. 

A  defendant  who  has  permitted  judgment 
to  be  entered  against  him  by  default  cannot 
assail  an  appeal  taken  by  the  other  party  by 
motion  to  dismiss. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  8146-3148;  Dec  Dig.  g 
796.*] 

3.  Appeal  and  Ebbob  ({  127*)  —  Decisions 
Reviewable— Default  Judoment. 

L.  O.  L.  f  549,  giving  a  right  to  appeal 
from  a  Judgment  or  decree  other  than  a  judg- 
ment or  decree  by  confession  or  for  want  of 
answer,  gives  neither  plaintiff  nor  defendant  a 
right  of  appeal  from  a  default  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  886-889,  891;  Dec.  Dig. 
{  127.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County  ;  W.  L.  Bradsbaw,  Judge. 

Action  by  the  State,  on  the  relation  of 
George  S.  Shepherd,  against  E.  M.  Simpson. 
From  a  judgment  for  relator,  he  appeals.  Mo- 
tion to  dismiss  appeal  denied,  but  appeal  dis- 
missed on  court's  own  motion. 

Walter  H.  Evans,  Dlst  At^.,  and  Geo.  S. 
Shepherd,  both  of  Portland,  for  appellant 
Claude  McColloch,  of  Baker,  for  respondent. 

McNART,  J.  This  Is  a  motion  to  dismiss 
an  appeal;  the  movent  assigning  two  rea- 
sons therefor:  (1)  That  appellant  is  in  no 
sense  aggrieved  by  the  judgment,  inasmuch 
as  the  court  gave  him  "everything  prayed 
for";  (2)  that  "there  has  ceased  to  be,  if 
there  ever  was,  any  controversy  between  the 
parties." 

Historically  the  case  presents  this  situa- 
tion: The  relator,  Oeo.  S.  Shepherd,  for  a 
period  of  time  prior  to  December  9,  1911,  the 
date  of  the  contest  In  question,  was  captain 
of  the  Oregon  Naval  Militia.  The  time  of 
the  annual  election  arriving,  defendant  E.  M. 
Simpson  contested  with  relator  his  right  to  a 
re-election.  The  canvassing  board  declared 
defendant  elected  to  the  office  of  captain  of 
the  Oregon  Naval  Militia,  whereupon  rela- 
tor, conformable  to  the  provisions  of  section 
368  et  seq.,  L.  O.  L.,  brought  this  action  in 


the  name  of  the  state  against  defendant  for 
usurpation  of  the  office.  Service  of  process 
was  made  upon  defendant,  but,  no  appear- 
ance being  made,  defendant's  default  was 
noted  and  a  judgment  for  want  of  an  an- 
swer entered.  After  trial  the  lower  cotirt 
adjudged  that  defendant  never  qualified  for 
the  office  to  which  he  had  been  elected,  and, 
in  the  absence  of  any  lawfully  chosen  suc- 
cessor, appellant  was  the  lawful  idcumbeit 
of  the  office  of  captain  of  the  Oregon  Naval 
Blilltia.  Relator,  feeling  displeased  with  the 
judgment  of  the  lower  court,  brings  this  ap- 
peal and,  when  perfecting  the  same,  served 
a  notice  thereof  on  defendant,  who  now  ap- 
pears and  urges  his  motion  to  dismiss  the  ap- 
peaL 

[1]  Section  650,  L.  O.  L.,  indicating  the 
maimer  in  which  an  appeal  shall  be  taken 
and  perfected,  states  in  substance  that,  If 
an  appeal  Is  not  taken  in  open  coort,  the 
party  desiring  to  appeal  may  cause  a  notice 
thereof  to  be  served  on  "such  adverse  party 
or  parties  as  have  appeared  in  the  action  or 
suit"  Defendant  not  having  appeared  In 
the  lower  court  It  1)ecame  unnecessary,  In 
view  of  the  statute  to  have  served  him  with 
notice  of  appeal,  as  the  section  limits  those 
to  be  served  with  notice  to  such  only  as  have 
"appeared"  in  the  suit  or  action.  Appellant, 
in  notifying  defendant  of  the  appeal,  per- 
formed an  act  of  supererogation  which  creat- 
ed no  additional  rights  in  defendant  V.  S. 
Investment  Corporation  v.  Portland  Hospi- 
tal, 40  Or.  524,  64  Fac.  644,  67  Pac.  194,  56 
L.  B.  A-  627. 

[2]  A  defendant  in  making  a  default  hn- 
plledly  invites  the  court  to  grant  unto  plain- 
tiff all  the  relief  to  which  his  pleadings  show 
him  entitled,  and  he  cannot  be  heard  to  com- 
plain if  plaintiff  labors  under  the  belief  that 
an  appeal  is  necessary  in  order  to  establlsti 
the  rights  which  be  deemed  his  pleadings 
warrant  The  statute  expressly  withholds 
the  right  of  appeal  from  a  defendant  who 
permits  a  judgment  or  decree  to  be  entered 
against  him  by  default  and  by  implication 
inhibits  him  from  assailing  an  appeal  taken 
from  a  Judgment  which  defendant  acquiesced 
in  being  entered. 

[3]  Notwithstanding  defendant's  inablUty 
to  attack  appellant  on  appeal,  has  the  latter 
a  right  of  appeal?  Section  649,  L.  O.  Xj^ 
reads:  "Any  party  to  a  Judgment  or  decree 
other  than  a  Judgment  or  decree  given  by 
confession,  or  for  want  of  an  answer,  may 
appeal  therefrom.  The  party  appealing  Is 
known  as  the  appellant  and  the  adverse  par- 
ty as  the  respondent;  but  the  title  of  the  ac- 
tion is  not  changed  in  consequence  of  the 
appeal."  The  language  of  the  statute  plain- 
ly inhibits  both  plaintiff  and  defendant  from 
taking  an  appeal  from  a  Judgment  or  decree 
given  by  confession  or  for  want  of  an  answer, 
as  it  reads,  "Any  party,"  to  a  Judgment  or 
decree,  so  that  when  a  sole  defendant  as  in 
this  case,  or  aU  of  the  defendants  when  more 
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tban  one,  permit  a  Judgment  or  decree  to  be 
entered  Cor  want  of  an  answer  or  by  confes- 
sion, neither  plaintiff  nor  defendant  has  a 
right  of  appeal.  Wtdle  this  role  may  seem 
harsli,  yet  it  necessarily  follows  from  a  sim- 
ple reading  of  the  statute. 

Believing  this  court  Is  without  Jurisdicton 
in  the  premises,  this  appeal  is  dismissed  by 
the  court  sua  sponte. 

Motion  to  dismiss  oTermled.  Appeal  dis- 
missed by  ooxirt  on  Its  own  motion. 

McBRIDB,  C.  J.,  and  BEAN  and  BAKIN, 

JJn  CCmCDT. 


FRAIiBT  T.  HOBAN  et  al.  (JONES, 

6ami8hee).t 

(Supreme  Oourt  of  Oregon.    Jan.  6,  1914.) 

1.  Appkai.  and  Ebbob  (I  920*)— RxviKW— Pbk- 
BCifPnoHa— Maitbbs  Not  Shown  bt  Bko- 

OBD. 

Where  it  is  disputed  on  appeal  whether  al- 
legations and  interrogatories  were  served  on  a 
garnishee,  in  the  absence  of  a  showing  ia  the 
tbatract  of  the  record  that  the  serrice  was  made 
in  the  manner  prescribed  by  L.  O.  L.  {{  82,  538, 
539,  it  must  t>e  determined  tliat  they  were  not 
aerred. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3714-S721;  Dec.  Dig.  { 
920.*i 

2.  Oabnibhvbnt  (I  135*)  —  Pbocxeoirob  to 
Erfobce — Intkbbooatobies  —  Apfxabanck 
or  Gabnibheb. 

That  a  garnishee,  who  had  denied  liability, 
appeared  at  the  time  judgment  was  rendered 
against  him  did  not  confer  jurisdiction  to  ren- 
der judgment  against  him,  in  the  absence  of 
serrice  of  allegations  and  interrogatories  upon 
him. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  |i  248,  247 ;   Dec  Dig.  |  135.*] 

3.  GABNisHUifT  ({   175*)  —  Pbocekdimob  to 

E]«FOBCX— JUDOMBRT. 

A  judgment  against  a  garnishee  which  does 
not  refer  to  nor  perpetuate  the  lien  of  the  at- 
tachment is  erroneous,  since  the  attachment  is 
tbereby  waived. 

(Ed.  Note.— For  other  cases,  see  Gamiatmient, 
Cent.  Dig.  S§  316-322 ;  Dec.  Dig.  i  175.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  C.  D.  Gantenbein,  Judge. 

Action  by  Edward  L.  Fraley,  as  adminis- 
trator of  the  estate  of  J.  H.  Truby,  deceased, 
against  A.  J.  Hoban  and  another,  defendants, 
and  W.  N.  Jones,  garnishee.  From  a  judg- 
ment for  plaintiff,  the  garnishee  appeals. 
Berersed,  and  gamisbmeut  proceeding  dis- 
missed. 

In  an  action  against  the  defendants,  Ho- 
ban and  Itaggart,  the  plalntUf  caused  a  writ 
of  attachment  to  be  Issued  and  served  with  a 
notice  of  garnishment  upon  W.  N.  Jones, 
who  certified  "that  I  have  this  day  no  prop- 
erty In  my  possession  or  under  my  control 
Monging  to  the  within-named  defendants,  or 
dther  of  them.  Dated  May  7,  1908."  After- 
wards, on  a  date  not  directly  disclosed  by 
the  abstract,  but  at  least  prior  to  February 
IT,  1912,  the  court  entered  a  judgment  which. 


after  the  title  of  the  cause,  reads  thus: 
"This  cause  coming  on  at  this  time  to  be 
heard  on  motion  of  attorney  for  plaintiff 
herein  for  a  judgment  in  the  above-entitled 
cause,  and  the  court  having  heretofore  made 
and  entered  its  findings  In  accordance  there- 
with, and  upon  motion  of  attorney  for  plaln- 
tlir  herein,  it  is  ordered  and  adjudged  that 
the  plaintiff  recover  from  off  of  the  defend- 
ants, or  either  of  them,  the  sum  of  five  thou- 
sand ninety  ($5,090)  dollars,  together  with 
interest  thereon  at  the  rate  of  6  per  cent 
per  annum  since  the  11th  day  of  July,  1907, 
and  that  he  have  judgment  against  the  said 
defendants,  and  each  of  them,  for  the  said 
amount,  and  for  his  costs  and  disbursements 

taxed  at  $ ,  and  that  execution  may 

issue  out  of  this  court  to  satisfy  the  same." 
On  April  26,  1912,  the  sheriff  of  Multnomah 
county  certified  that  he  had  received  an  exe- 
cution on  February  17tb  of  that  year,  issued 
upon  this  judgment,  but  that  he  returned  the 
same,  having  been  unable  to  find  any  prop- 
erty belonging  to  the  defendants.  It  seems 
tliat  on  March  4,  1900,  an  order  of  the  court 
was  served  upon  Jones,  as  garnishee,  com- 
manding him  to  appear  on  the  8tb  day  of 
that  month  before  a  Judge  of  the  circuit 
court  to  be  examined  on  oath  concerning  the 
property  in  the  possession  of  the  garnishee 
belonging  to  the  defendants.  He  appeared 
at  that  time,  and  his  testimony  was  taken; 
but  it 'does  not  appear  that  any  order  was 
then  made  or  entered  concerntng  his  liabil- 
ity. On  December  28,  1912,  the  following 
notice  signed  by  the  attorneys  for  the  plain- 
tiff was  served  upon  S.  B.  Huston,  as  attor- 
ney for  the  garnishee:  "To  W.  N.  Jones,  the 
Above-Named  Garnishee,  and  to  S.  B.  Hus- 
ton, Your  Attorney:  Yon,  and  each  of  you, 
are  hereby  notified  that  the  plaintiff  will 
apply  to  Judge  C.  U.  Gantenbein,  on  Monday, 
December  30,  1912,  at  9:30  o'clock  a.  m.,  or 
as  soon  thereafter  as  It  may  be  reached,  for 
an  order  entering  judgment  against  you  in 
the  sum  recovered  by  the  plaintiff  against 
the  defendants  in  the  above-entitled  suit. 
This  notice  is  served  upon  you  pursuant  to 
an  order  of  the  Honorable  C.  D.  Gantenbein." 
On  December  30,  1912,  the  court  entered  a 
judgment,  reciting  the  appearance  of  the 
plaintiff  and  the  garnishee  by  their  attorneys, 
and  ordering  and  adjudging  that  the  plain- 
tiff recover  from  Jones,  as  garnishee,  the  sum 
of  $5,090,  together  with  interest  therein 
named ;  that  being  the  amount  of  the  origi- 
nal judgment  against  the  principal  defend- 
ants. From  this  judgment,  the  garnishee, 
Jones,  has  appealed. 

S.  B.  Huston,  of  Portland,  for  appellant 
0.  M.  Idleman,  of  Portland  (Sidney  J.  Gra- 
ham, of  Portland,  on  the  brief),  for  respond- 
ent. J.  B.  Ryan,  of  Portland,  for  defendant 
Taggart 

BUBNirrT,  J.  (after  stating  the  facts  as 
above).    [1]  It  Is  contended  by  the  garnishee 
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that  the  Jadgment  Is  Invalid  because  no  al- 
legations and  interrogatories  were  served 
npon  him  in  any  of  the  proceedings.  It  is 
recited  in  the  statement  of  counsel  for  the 
garnishee  that  no  interrogatories  or  allega- 
tions were  served.  The  attorneys  for  the 
plaintiff  state  in  their  additional  abstract 
that  Interrogatories  were  served.  It  becomes 
necessary,  therefore,  as  a  preliminary,  to  set- 
tle the  dispute  on  this  point  It  is  stated  in 
section  538,  L.  O.  L.,  that:  "Notices  shall  be 
in  writing,  and  notices  and  other  papers  shall 
be  served  on  the  party  or  attorney  in  the 
manner  prescribed  In  this  chapter,  where 
not  otherwise  provided  by  this  Code."  It  is 
also  laid  down  in  the  following  section  that: 
"The  proof  of  service  shall  be  the  same  as 
the  proof  of  service  of  a  summons,  and  shall 
be  returned  with  the  original  notice,  or  other 
paper  of  which  service  is  made,  at  the  time 
and  place  therein  prescribed  for  the  hearing 
or  other  proceeding  to  be  had  thereon."  In 
section  62,  L.  O.  Ii.,  it  is  laid  down  that: 
"Proof  of  the  service  of  the  summons  ♦  •  ♦ 
shall  be  as  follows:  1.  If  the  service  or  de- 
posit in  the  post  office  be  by  the  sberifT  or 
his  deputy,  or  by  a  constable  or  marshal, 
the  certificate  of  such  officer;  or,  2.  If  by 
any  otber  person,  bis  affidavit  thereof; 
•  •  ♦  or,  4.  The  written  admission  of 
the  defendant"  Although  both  parties  have 
filed  a  printed  abstract  of  tbe  record,  and 
in  the  one  filed  by  the  plaintiff  certain  al- 
legations and  interrogatories  are  quoted, 
there  is  nothing  in  either  of  them  to  show 
that  those  papers  were  in  fact  served  upon 
the  garnishee.  In  the  absence,  therefore,  of 
the  proof  required  by  the  statute,  It  must 
be  determined  that  they  were  not  served, 

[2]  It  is  contended  by  the  plaintiff  that, 
because  the  garnishee  appeared  by  bis  at- 
torney at  the  time  the  Judgment  was  ren- 
dered against  him,  he  thereby  conferred  Ju- 
risdiction upon  the  court  to  render  the  Judg- 
ment On  this  point,  however.  In  Barr  v. 
Warner,  38  Or.  109,  62  Pac.  899,  Mr.  Justice 
Moore,  speaking  for  the  court,  said:  "A 
garnishee  may  waive  many  irregularities  in 
the  notice  of  garnishment,  and  by  his  certifi- 
cate or  answer  in  response  thereto  submit 
himself  to  the  Jurisdiction  of  the  court  and 
thus  become  in  privity  with,  and  in  effect  a 
party  to,  the  Judgment  which  has  been  or 
may  be  rendered  against  big  creditor  [cit- 
ing many  authorities] ;  but,  while  a  garnishee 
may  waive  Jurisdiction  of  his  person,  he 
cannot,  by  voluntarily  appearing,  waive  the 
defendant's  rights,  or  substitute  the  latter's 
creditor  for  his  own,  because  that  relates  to 
the  Jurisdiction  of  the  subject-matter,  which 
can  be  acquired  only  In  the  manner  pre- 
scribed by  law."  It  has  been  ruled  fre- 
quently that  the  service  of  allegations  and 
interrogatories  Is  essential  to  confer  Juris- 
diction over  the  subject-matter  in  cases 
where  the  answer  of  the  garnishee  denies 
liability,  and  the  plaintiff  In  the  writ  would 
take  further  proceedings  against  him.    CJaae 


V.  Koyes,  16  Or.  829,  19  Paa  104;  Smith  r. 
Conrad,  23  Or.  206,  211,  31  Pac.  398;  Keene 
V.  Smith,  44  Or.  525,  75  Pac.  1065.  By  vli^ 
tue  of  the  service  of  the  writ  of  attachment 
upon  a  garnishee,  the  plaintiff  acquires  a 
right  analogous  to  subrogation,  giving  him 
the  privilege  of  bringing  what  may  be  term- 
ed an  ancillary  action  against  the  garnishee 
to  sequester  the  debt  owing  from  the  latter 
to  the  principal  defendant  It  is  essential 
that  allegations  and  interrogatories  equiva- 
lent to  a  complaint  on  the  cause  of  action 
existing  In  favor  of  the  principal  defendant, 
and  for  the  time  being  conferred  upon  the 
plaintiff  against  the  garnishee,  be  served  ap- 
on  the  latter  in  the  ancUlary  proceeding. 
Otherwise,  the  court  does  not  obtain  anr 
Jurisdiction  over  the  subject-matto'.  It 
would  be  like  proceeding  to  Judgment  where 
a  summons  was  served,  but  no  oomplaiiit 
was  filed. 

[3]  A  further  reason  why  the  Judgment 
against  the  garnishee  should  be  reversed  is 
found  in  the  fact  that  the  plaintiff  took 
Judgment  without  In  any  way  referring  to  or 
perpetuating  therein  the  lien  of  the  attadi- 
ment  This  constitutes  a  waiver  of  the  at- 
tachment, putting  an  end  to  its  efficiency. 
This  question  is  exhaustively  considered  by 
Mr.  Justice  Ramsey,  in  Mertens  v.  Northern 
State  Bank,  135  Pac.  885,  where  the  an- 
thorities  are  reviewed,  and  the  rule  la  laid 
down  in  substance  that,  wherever  the  Hen 
of  an  attachment  is  not  perpetuated  by  the 
Judgment,  It  Is  waived,  and  comes  to  nanght 

For  tlie  reasons  stated,  the  Judgment 
against  the  garnishee  has  no  foundation  in 
law,  and  Is  reversed,  with  directions  to  dis- 
miss the  proceeding. 

McBRIDE,  Q.  J.,  and  MOOBB  and  BAU- 
SET,  JJ.,  concur. 


HUME  V,  SEATTLE  DOCK  CO.  et  aL 
(Supreme  Court  of  Oregon.    Jan.  6,  1014.) 

1.  MkCHANIOS'     LiTfTXS     ({     103*)— RiOHT    TO 
I/IEN— MaTBBIAI-MKW. 

A  materialman  or  laborer,  to  be  bonnd  by  a 
stipulation  in  the  principal  building  contract 
against  Hens  against  the  building,  mast  have 
assented  thereto,  or  at  least  notice  of  the  sttpn- 
lation  must  have  been  brought  home  to  him. 

[Ed.  Note.— For  other  cases,  see  Mechanict* 
Liens,  Cent  Dig.  |  135;  Dec.  Dig.  S  103.  •] 

2.  Mechawiob*  Lmns  (J  62*)- Bight  to  Lub 
—Materials  Lien  a  six. 

Though  crude  material  for  the  mannfactnre 
of  an  article  for  the  market  generally  withont 
reference  to  any  particular  structure  is  not 
lienable  against  the  buildins  in  which  it  is  ose^. 
yet  where  cement  and  plaster  are  furnisheo 
for  the  manufacture  of  blocks  and  tile  for  a 
particular  building,  they  are  lienable  against 
such  building  when  so  used. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  SS  54-56 ;   Dec.  Dig.  {  52.*] 

3.  Mechawics'    Liens    (S   157*)— Notice  oi 
Lien— Effect  of  Ebrob.  «,    ,«  ok 

In  a  notice  of  mechanic's  lien  for  $1,871.95, 
a   duplicate  charge  of  $390  and  a  failure  to 
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credit  $216  for  auAa  Mtnracd,  both  oecnrrins 
through  error  of  a  competent  bookkeeper,  do  not 
render  the  lien  void. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent   IMc.   H  268-274;    Dec.    Dig.    | 

Department  2.  Appeal  from  Circuit  Court, 
Uultnomah  County;  W.  N.  Oatens,  Judge. 

Snlt  by  B.  A.  Hume  against  the  Seattle 
Dock  Company  and  others.  From  a  decree 
for  plalntlfl,  defendant  Seattle  Dock  Com- 
pany appeals.    Affirmed. 

At  the  time  of  the  transactions  bere  In  con- 
trorersy  the  Seattle  Dock  Company  was  the 
owner  of  the  property  known  as  tbe  "Cham- 
ber of  Commerce  Building,"  In  Portland,  Or. 
On  August  15,  1910,  it  contracted  In  writing 
with  the  Maclte  Fire-Proofing  Company, 
whereby  the  latter  agreed,  for  a  considera- 
tion, to  furnish  all  materials  and  labor  and 
to  Install  and  complete  all  of  the  Maclte 
plaster  block  and  tile  partitions  and  the  flre- 
prooOng  of  all  steel  trusses  In  the  ninth  and 
tenth  floor  additions  to  tlie  Chamber  of  Com- 
merce building.  In  accordance  with  certain 
drawings  and  specUlcatlons.  The  said  Bfac- 
Ite  Fire-Proofing  Company  was  at  the  time 
the  owner  of  a  plant  at  Twenty-Second  and 
Reed  streets.  In  Portland,  where  It  manufac- 
tured plaster  blocks  and  tUe  as  finished  prod- 
nets.  The  plaintiff,  a  dealer  In  cement  and 
plaster,  furnished  the  Maclte  Fire-Proofing 
Company  at  said  place  cement  and  plaster 
tor  manufacturing  these  plaster  blocks  and 
tUe,  and  for  the  amount  due  him  for  this 
material  furnished  he  filed  a  materialman's 
Uen  opon  the  building  In  the  sum  of  |1,- 
871.95.  This  salt  was  brought  to  foreclose 
tbe  lien.  Upon  the  trial  the  court  rendered 
a  decree  foreclosing  tbe  Uen  for  the  sum  of 
$1,330.35.  The  defendant  SeatUe  Dock  Com- 
pany appeals. 

Thomas  B.  Crawford,  of  La  Grande,  and 
J-  B.  Cleland  and  R.  W.  WUbur,  both  of 
Portland  (WUbur,  Spencer  &  Dibble,  of  Port- 
land, on  the  brief),  for  appellant  Roseoe  0. 
Nelson,  of  Portland  (Beach,  Simon  &  Nelson, 
of  Portland,  on  the  brief),  for  respondent 

BAKIM,  jr.  (aftra  stating  the  facts  as 
above).  Several  polnta  are  urged  on  thla  ap- 
peal bat  may  all  be  covered  by  three  prin- 
ce grounds  of  defense :  (1)  When  an  owner 
of  a  boildlng  makes  a  contract  with  a  builder 
containing  a  stipulation  that  no  mechanics' 
liens  shall  be  filed,  sndi  a  stipulation  by  the 
contractor  binds  or  precludes  the  laborers, 
materialmen,  or  subcontractors  from  filing  a 
Uen  for  labor  or  material  famished  and  used 
in  the  construction  of  tbe  building;  (2)  that 
^  materials  famished  by  the  plaintiff, 
oaindy,  sand  and  cemmt,  from  which  the  ce- 
ment blocks  and  tile  were  oonstmcted,  were 
not  Uenable;  (S)  that  the  error  of  1000.10  In 
the  statement  of  the  aooonnt  In  the  lien  filed 
KBdered  the  lien  void.  All  other  questions  dis- 


cussed by  appellant  In  Ua  brief  ar«  a  part 
of  or  Included  In  one  of  these  three. 

[1]  Ab  to  the  first  question  there  is  a  great 
conflict  in  the  cases,  accounted  for  in  most 
insfsnPMi  by  the  difference  in  the  relative 
statutesL  Where  there  is  a  covenant  In  the 
contract  against  liens  or  an  express  stipula- 
tion that  liens  shall  not  be  filed,  the  courts 
of  a  great  many  of  the  states  hold  that  such 
stipulation  wUl  not  bind  the  laborer,  materi- 
alman, or  aubcontractor  unless  he  has  assent- 
ed to  It  This  Is  the  holding  In  Norton  v. 
Clark,  85  Me.  867,  27  Aa  252,  which  is  quot- 
ed with  approval  In  Miles  t.  Goutts,  20  Mont 
47,  49  Pac.  383,  In  whldi  It  la  said:  "We 
think  *  •  •  tbe  8tlpalatl<Hi  under  discus- 
sion, like  all  other  stlpolatlons,  binds  only 
those  who  made  It  or  assented  to  It,'  la  the 
only  just  and  legal  conclusion  of  which  the 
case  is  suaoeptlble;  We  are  not  prepared  to 
bold,  notwithstanding  the  majority  of  the  de- 
dsions  l>e  that  way,  that  rights  conferred 
upon  a  person  by  statute  may  be  contracted 
away  by  a  contract  made  with  others,  to 
which  he  has  never  assented,  and  of  which 
he  has  no  knowledge.  We  think  such  a  con- 
struction of  our  statute  In  relation  to  me- 
chanics' liens  is  unauthorized  and  would  re- 
sult In  defeating  the  end  had  In  view  by  Its 
enactment  by  practically  depriving  the  per- 
sons sought  to  be  benefited  of  all  protection 
under  Its  provisions."  And  many  other 
courts  hold  to  the  same  rule.  This  Is  the 
holding  in  Cost  v.  Newport  Builders'  Supply 
&  Hdw.  Co.,  86  Ark.  407,  106  S.  W.  609,  re- 
ported In  14  Ann.  Clas.  144,  where  the  cases 
are  collated.  To  the  same  effect  are  the 
courts  of  Iowa,  Michigan,  Missouri,  Colorado, 
Ohio,  and  Indiana.  In  Gimbert  v.  Heinsath, 
Madden  et  al.,  6  O.  C.  D.  175,  180,  the  court 
says:  "The  statute  seems  to  give  Importance 
to  the  contract  only  as  giving  consent  of  the 
owner  that  the  improvement  be  made  on  his 
land.  The  statute  gives  to  laborers  and  ma- 
terialmen a  direct  Uen,  not  tlirough  any 
rights  tbe  contractor  may  have^  but  direct 
upon  the  consent  of  the  owner  to  the  Im- 
provement on  his  land  and  the  performing  of 
labor  or  the  furnishing  of  materials.  This 
right  Is  by  virtue  of  the  statute,  and  the  stat- 
ute puts  this  right  Into  •  *  •  every  con- 
sent he  gives  for  the  erection  of  a  structure 
for  him  on  his  land.  If,  then,  the  law  makes 
these  rights  a  part  of  the  contract,  as  much 
as  though  written  therein,  what  right  have 
the  owner  and  the  contractor  to  strike  them 
out  and  write  the  very  opposite  In  without 
tbe  assent  of  the  laborer  and  materialman? 
This  cannot  be  done  without  their  assent. 
This  being  a  positive  statutory  right.  It  can- 
not be  taken  from  those  who  were  intendied  to 
be  boiefited  by  It  without  their  assent  being 
clearly  shown.  To  take  from  them  this  right 
by  Implication  would  be  construing  a  reme- 
dial statute  intended  for  their  benefit  most 
strongly  against  them.    This  cannot  be  done 
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without  violating  an  elementary  rule  of  con- 
Btmctlon." 

But,  on  the  other  band,  a  few  states  follow 
tbe  holding  In  Pennsylvania,  as  stated  In 
Schroeder  v.  Galland  et  al.,  134  Pa.  277,  19 
Aa  632,  7  L.  B.  A.  711,  19  Am.  St  Bep.  091, 
in  which  the  contractor  bound  himself  to 
erect  and  deliver  over  to  the  party  of  the 
first  part,  free  from  all  liens  and  incumbranc- 
es, or  any  claims  whatever  that  might  arise, 
a  certain  building;  it  being  held  that  a  me- 
chanic's lien  cannot  be  filed  by  a  subcontrac- 
tor for  work  or  material  furnished  by  him 
toward  the  erection  of  the  building,  and  that 
the  only  connection  between  the  owner  and 
the  subcontractor  is  through  and  by  means  of 
the  contract  l>etween  the  owner  and  the  con- 
tractor, so  that  the  subcontractor  is  chargea- 
ble with  notice  of  all  Its  terms  and  stipula- 
tions and  is  bound  thereby.  To  this  effect  are 
the  cases  in  the  District  of  Columbia,  Wis- 
consin, and  Indiana.  By  this  rule  the  labor- 
er is  not  consulted,  and  he  must  accept  the 
work  under  the  conditions  of  the  original 
contract,  in  the  making  of  which  he  had  no 
voice.  It  was  to  protect  the  workman 
against  such  conditions  that  our  lien  law  was 
enacted.  A  lien  is  not  given  through  the 
contractor  by  subrogation  but  is  a  direct  and 
independent  lien  to  each  claimant  against 
the  property.  In  New  York  and  many  other 
states  the  lien  is  dependent  upon  the  contrac- 
tor's claim  by  subrogation,  and  the  law  appli- 
cable to  such  cases  is  not  always  pertinent 
where  the  lien  is  direct  See  Baldrldge  v. 
Morgan,  15  N.  M.  249,  106  Pac.  342,  reported 
in  Ann.  Ca&  1912C,  337.  In  Seeman  v.  Bie- 
mann  et  aL,  108  Wis.  365,  84  N.  W.  490,  the 
limitation  of  a  subcontractor's  right  to  a  lien 
by  the  terms  of  the  original  contract  Is  by 
virtue  of  the  tuct  that  the  subcontractor's 
authority  to  bind  the  owner  depends  upon 
the  right  of  his  principal  to  do  so  under  the 
same  circumstances;  and  this  is  the  theory 
of  the  Pennsylvania  cases;  In  Montana  it 
is  held  that  by  the  statute  of  that  state  the 
subcontractor  has  a  direct  lien  and  that  his 
rights  are  not  limited  to  those  of  the  con- 
tractor. Kneeland  on  Mechanics'  liens,  { 
136,  and  Merrigan  v.  English,  9  Mont  113, 
22  Pac.  4S4,  5  L.  B.  A.  837,  seem  to  recognize 
this  reasoning  on  the  theory  that  the  subcon- 
tractor can  only  claim  a  lien  through  the 
original  contract  and  not  by  a  direct  and 
Independent  lien.  In  the  former  it  is  said: 
"It  has  been  held  that  the  express  stipulation 
against  liens  wUI  affect  not  only  the  contrac- 
tor but  aU  persons  acting  under  him  or  de- 
pending upon  the  original  contract  as  a  basis 
for  their  liens,  upon  the  principle  that  persons 
agreeing  to  furnish  labor  or  materials  to 
the  original  contractor  do  so  with  reference 
to  such  original  contract  in  subordination  to 
Its  provisions."  In  the  case  of  Oeo.  B.  Swift 
Co.  V.  DoUes,  39  Ind.  App.  653,  80  N.  E.  678, 
the  whole  argument  is  based  on  that  princi- 
ple^ citing  the  Pennsylvania  cases  as  author- 


ity and  also  the  case  of  Bowen  v.  Aubrey,  22 
Cal.  666,  which  has  been  superseded  by  a 
later  statute.  See  Whlttier  v.  WUbur,  48  Cal. 
177,  where  it  is  said  that  the  contractor  and 
owner  cannot  deprive  the  materialman  of  his 
lien  by  introducing  a  stipulation  into  the 
building  contract  to  the  effect  that  the  con- 
tractor agrees  to  indemnify  the  owner  against 
any  liens  by  persons  furnishing  the  materiaL 
Jones  on  liens,  at  sections  1304  and  1304a, 
states  that  where  the  provisions  of  a  statute 
give  a  direct  lien  to  a  subcontractor,  he  is 
not  limited  by  the  amount  due  the  contractor. 
He  must  connect  himself  with  the  owner 
through  the  contractor  as  the  evidence  of 
the  owner's  consent  to  the  Improvement  but 
the  right  of  lien  to  the  subcontractor  and 
materialmen  is  by  operation  of  law  incorpo- 
rated into  and  made  a  part  of  the  owner's 
contract  as  mu(^  as  if  expressly  indnded 
and  written  therein.  See  Cole  Manufactur- 
ing Co.  V.  Falls,  90  Tenn.  466,  16  &  W.  1045. 
All  these  authorities  recognize  that  the  lien 
may  be  waived  but  that  the  lienor  must 
waive  it  for  himself.  Even  Pennsylvania 
now  comes  over  to  this  view  by  the  statute 
of  1891  (page  225),  enacted  soon  after  the 
decision  in  Schroeder  v.  Galland,  supia, 
which  provides  that  a  stipulation  in  the  orig- 
inal contract  that  no  lien  shall  be  filed  Is 
invalid  against  subcontractors  unless  they 
liave  conceded  in  writing  that  they  are  boond 
by  the  stipulation.  See  Jones  on  liens,  t 
1222.  Therefore  we  conclude  that  the  mate- 
rialman or  laborer,  to  be  bound  by  stipnla- 
tion  in  the  original  contract  against  lieos, 
must  have  assented  thereto,  or  at  least  notice 
of  that  condition  must  be  brought  home  to 
him,  which  was  not  done  in  this  case. 

[2]  As  to  the  lienability  of  the  material 
furnished  by  plaintiff:  First  It  may  be 
stated  as  a  fact  that  the  material  furnished 
by  plaintiff  was  intended  especially  for  the 
manufacture  of  blocks  and  tile  for  the  work 
to  be  performed  by  the  Maclte  Fire-Prooflng 
Company  on  the  Chamber  of  Commerce 
Building.  This  is  the  testimony  of  Hume, 
and  it  is  admitted,  at  least  by  recital  in  the 
brief  of  defendant  Seattle  Dock  Company, 
and  not  alone  on  the  credit  of  the  Maclte 
nre-Prooflng  Company,  that  It  was  under- 
stood the  material  was  to  be  used  in  the  con- 
struction of  the  Chamber  of  Commerce 
Building.  Then  the  question  is  whether  ma- 
terial furnished  to  the  liaclte  Fire-Prooflng 
Company  at  its  factory  for  the  purpose  of 
manufacturing  blocks  and  tile  for  use  In  the 
construction  of  the  Chamber  of  Commerce 
Building  was  lienable.  The  appealing  de- 
fendant contends  that  raw  material  used  to 
manufacture  a  commercial,  article  is  not 
lienable,  and  also  that  the  identity  of  the 
material  is  lost  We  understand  the  rule  to 
be  that  the  lienability  of  the  material  does 
not  depend  on  its  suitableness  in  its  crude 
condition  for  use  in  construction  of  the 
building  or  on  Its  identity  being  maintained. 
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bat  whether  tt  was  farnlBbed  espedally  for 
the  maniifactare  of  something  to  be  need  in 
Buch  Btroctnre.  Sand,  cement,  Ume,  and  oth- 
er emde  materials  always  enter  Into  the 
mortar,  plaster,  and  concrete  of  bnlldings, 
and  It  has  nerer  been  questioned  that  In 
aocta  cases  they  are  lienable ;  and  we  know 
no  reason  why  any  crude  material  furnished 
espedally  to  be  used  In  some  changed  form 
In  the  erection  of  a  structure  upon  being  so 
nsed  should  not  be  lienable.  The  laborer 
who  fells  the  trees  for  the  manufacture  of 
lamber  for  a  particular  structure  certainly 
Is  as  much  entitled  to  a  lien  therefor  as  the 
teamster  who  hauls  It  from  the  mill  yard  to 
the  building ;  the  only  question  being :  Was 
the  service  rendered  Intended  for  the  par- 
ticular structure?  Of  course  crude  material 
for  the  manufacture  of  an  article  for  the 
market  generally  without  reference  to  any 
partlcnlar  structure  would  not  be  lienable 
against  the  building  in  which  it  was  used. 
It  la  said  in  20  Am.  &  Eng.  Enc.  of  liaw,  343, 
that  where  a  persgn  sells  material  without 
any  reference  as  to  what  shall  be  done  with 
it,  if  nsed  in  constructing  a  building,  no  lien 
wlU  attach ;  the  general  rule  being  that  it  is 
necessary  that  a  particular  building  shall 
be  in  the  contemplation  of  the  purchaser  or 
employer  at  the  time  of  the  sale  of  material. 
In  27  Cyc.  46,  it  U  said  that  the  right  to  a 
lioi  for  materials  furnished  extends  to  all 
such  materials  as  ordinarily  enter  into  or 
are  used  in  the  construction,  repair,  or  Im- 
proTement  of  the  building.  Whatever  may 
be  the  condition  of  the  materials  furnished 
In  the  construction  of  the  building,  whether 
they  are  very  rough  or  perfectly  adapted  to 
the  purpose,  and  in  whatever  quantities  or 
from  wliatever  source  they  may  have  been 
originally  purchased,  or  although  kept  by  the 
contractor  as  merchandise,,  his  lien  is  not  af- 
fected by  these  considerations,  provided  only 
the  materials  are  included  in  the  work  con- 
tracted for.  Therefore  we  think  that  the 
material  furnished  by  the  plaintiff  in  this 
case  was  lienable. 

[3]  The  third  contention  is  that  there  was 
an  error  in  the  statement  of  the  account  In 
the  lien  notice,  namely,  a  duplicate  charge  of 
an  item  for  material  furnished  in  the  sum 
of  f390,  the  price  of  a  car  load  of  plaster, 
charged  as  of  date  September  30th,  and 
charged  again  in  four  items  as  of  the  dates 
October  Ist,  3d,  4th,  and  6th.  Also  the  said 
defendant  claims  that  the  account  was  not 
correctly  stated,  as  required  by  the  statute, 
in  that  there  had  been  returned  to  plaintiff 
2,151  cenent  sacks  of  the  value  of  $215.10, 
which  raidered  the  notice  of  lien  fraudulent 
and  void.  Plaintiff  filed  an  amended  com- 
plaint by  which  he  sets  forth  the  error  in 
the  diqtlicate  charge  of  $380  and  reduces  the 
anurant  clitlmed  in  the  notice  of  lien  by  that 
amount,  and  in  his  testimony  explained  how 
the  excessive  charge  occurred,  namely,  that 


the  statement  in  the  lien  was  made  up  by 
him  on  Information  furnished  by  his  book- 
keeper; that,  believing  it  to  be  correct,  he  so 
swore  to  U  and  did  not  personally  examine 
the  books  to  see  whether  they  were  right; 
that  the  notice  of  lien  contains  the  items 
shown  by  the  ledger;  that  In  preparing  for 
the  trial  his  attorney  asked  him  to  look  up 
the  proper  receipts  for  the  various  deliveries, 
and  in  so  doing  he  discovered  the  double 
charge ;  and  that  his  bookkeeper  was  a  com- 
petent one.  At  the  time  he  was  doing  a  busi- 
ness of  $6,000  a  day.  As  to  the  credit  of 
$215.10  for  sacks,  the  credit  was  not  made 
on  the  books  at  l^e  time  the  lien  notice  was 
made  out,  and  he  did  not  know  at  that  time 
that  any  sacks  bad  been  returned,  nor  did 
he  have  personal  knowledge  of  these  matters, 
depending  upon  the  books.  Thus  it  is  plain 
that  these  two  errors  in  the  account  contain- 
ed in  the  lien  were  mistakes  on  the  part  of 
the  plaintiff,  and  that  the  statement  was 
made  in  an  honest  belief  of  its  correctness. 
Such  an  error  would  not  render  the  lien 
void.  It  has  been  held  in  this  conrt  that 
where  the  plaintiff  did  not  knowingly  and 
willfully  file  an  untrue  statement  of  the  ac- 
count nor  make  it  carelessly  or  negligently, 
but  that  the  mistake  was  made  In  an  honest 
belief  of  its  correctness,  the  lien  will  not  be 
held  void.  Rowland  v.  Harman,  24  Or.  629, 
34  Pac.  367;  Lumber  Co.  v.  Washburn,  29 
Or.  170,  44  Pac.  390;  Allen  v.  Klwert,  29  Or. 
433,  44  Pac.  824,  48  Pac.  64;  Cooper  Mfg.  Co. 
V.  Delahunt,  36  Or.  407,  61  Pac.  649,  60  Pac.  1. 
The  decree  is  affirmed. 

McBRIDB,  0.  J.,  and  BEAN  and  McNARX, 
JJ.,  concur. 


WASILJEFF  T.  HAWLEY  PULP  &  PAPER 
CO. 

(Supreme  Court  o*  Oregon.     Jan.  6,  1014.) 

1.  Mastkr  and  Skevant  (I  286*)— iNjusna 
TO  Sebvant— Questions  fob  Jury. 

Under  L.  O.  L.  1 183,  proyidlng  that  a  case 
not  sufficient  for  the  jury  is  one  where,  if  ttut 
jury   were  to  find  a  verdict  for  plaintiff,  the 


court  ought,  if  required,  to  set  it  aside,  and 
Const  art.  7,  f  3,  as  amended  (Laws  1911,  p. 
7),  providing  that  no  fact  tried  by  a  jury  shsdl 


be  otherwise  re-examined  in  any  court  unless  it 
can  afSrmatively  say  that  there  is  no  evidence 
to  support  the  verdict,  evidence,  in  an  action  for 
injuries  to  a  servant,  held  sufficient  to  go  to  the 
jury  on  the  question  of  the  master's  negligence 
in  tailing  to  provide  safe  appliances  to  throw  off 
belts  from  revolving  pulleys. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042.  1044,  1046-1060; 
Dec.  Dig.  I  286.*] 

2.  Tbiai,  (51  165,  178*)— Reception  of  Evi- 
dence—Admission  Without  Objection. 
In  an  action  for  injuries  to  a  servant  tes- 
timony that  the  only  way  to  throw  off  a  belt 
was  with  the  hands,  that  there  was  nothing  else 
there,  that  one  could  not  use  a  stick,  but  that 
it  could  be  arranged  to  throw  it  off  with  a  lever, 
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or  something  like  that,  admitted  without  objec- 
tion or  motion  to  strike  out,  is  proper  to  be  con- 
sidered in  passing  on  motions  for  nonsuit  and 
instructed  verdict. 

[BM.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  tl  373,  374,  401-403;  Dec.  Dig.  IS  165, 
178.*] 

3.  Master  and  Skbvaitt  (i  107*)— Injusixs 
TO  Sebvant— Employebs'  Liabilitt  Act. 

Employers'  Liability  Act  (Laws  1911,  c  3) 
i  1,  providing  that  all  dangerous  machinery  shall 
be  securely  protected  to  tbe  fullest  extent  that 
the  proper  operation  ai  the  machinery  permits, 
and  generally  all  owners  and  persons  having 
charge  of  any  work  Involving  danger  to  the  em- 
ployes or  to  the  public  shall  use  every  precau- 
tion practicable,  limited  only  by  the  necessity 
for  preserving  the  efSciency  of  the  structure, 
without  regard  to  the  additional  cost,  applies  to 
an  action  for  injuries  to  a  servant  in  removing 
a  belt  from  a  moving  pulley  with  his  hands ;  no 
other  appliance  being  provided. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  tl  19&-202,  212,  254,  266; 
Dec  Dig.  I  107.*f 

4.  Appeal  and  Ebbob  (|  171*)— Pbbskntation 
OF  Questions  in  Tbiai  Codbt— Thkoby  o» 
Cause. 

In  an  action  for  injuries  to  a  servant 
where  the  only  question  presented  on  appeal  is 
the  sufSdency  of  the  evidence  to  go  to  the  jury 
and  to  justify  the  refusal  of  a  nonsuit  or  in- 
structed verdict,  the  fact  that  the  trial  court  or 
counsel  for  plaintiff  stated  in  the  court  below 
that  the  case  was  a  common-law  action  does  not 
preclude  the  Supreme  Court  from  holding  that 
it  is  within  the  Employers'  Liability  Law  (Ijaws 
1011,  c  3).  *^ 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1053-1063,  1086,  1067, 
1161-1165 ;   Dec  Dig.  |  171.*J 

6.  Mabteb  and  Sebvant  (H  178,  204,  228*)— 
Injubies  to  Sebvant— Assumption  of  Bisk 
—Fellow  Sbbvants— Contbibutobt  Neqli- 
oence. 

In  an  action  for  Injuries  to  a  servant  with- 
in the  Employers'  Liability  Law,  the  common- 
law  doctrines  of  assumption  of  risk,  negligence 
of  fellow  servants,  and  contributory  negligence 
do  not  apply. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Jf  354-368,  644-646,  670, 
671;   Dec.  Dig.  ||  179,  204,  228.*] 

6.  Mabteb  and  Sebvant  (|  107*)— Injubies 
to  Servant— Emploters'  Liabilitt  Law. 

Under  Employers'  Liability  Law  (Laws 
1911,  c  3)  I  1,  requiring  employers  to  use  every 
practicable  precaution  for  safety,  without  re- 
gard to  cost  the  fact  that  there  is  not  sufficient 
room  for  belt  shifters  does  not  justify  their  ab- 
•ence;  it  being  the  employer's  duty  to  make  suf- 
ficient room. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  §|  199-202,  212,  254,  255;  Dec 
Dig.  I  107.*] 

7.  Evidence  (|  697*)- Suitioienot. 

To  support  a  verdict,  there  must  be  some 
legal  evidence,  tending  to  prove  every  material 
issue,  on  which  the  person  in  whose  favor  the 
verdict  was  rendered  had  the  burden  of  proof. 

[Eid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2449;    Dec  Dig.  |  597.*] 

Department  1.  Appeal  from  Clicnit  Court, 
Caackamas  County;    J.  U.  Campbell,  Judge. 

Action  by  Victor  Wasiljeff  agaUist  the 
Hawley  Pnlp  &  Paper  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeala 
Affirmed. 


This  Is  an  action  to  recover  damages  for 
personal  injuries,  alleged  to  have  been  caus- 
ed by  the  negligence  of  the  defendant  A 
verdict  and  a  Judgment  In  favor  of  the  plain- 
tiff for  ^,065  were  rendered  In  the  court  be- 
low. 

F.  S.  Senn,  of  Portland  (Ranch  &  Semi,  of 
Portland,  on  the  brief),  for  appellant  Wal- 
ter A.  Dlmlck,  of  -Oregon  City  (Dlniick  & 
Dlmidc,  of  Oregoi)  City,  on  the  brief),  for  re- 
spondent 

RAMSEY,  J.  The  defendant  Is  a  corpora- 
tion, and  engaged  in  the  operation  of  a  paper 
mill  and  In  the  manufacture  of  pulp  and 
paper  in  Clackamas  county,  and  its  principal 
office  Is  at  Oregon  City.  The  plaintiff  is  a 
Russian,  and  he  had  been  in  this  country 
only  about  two  years  and  three  months  at 
the  time  of  the  Injury. 

Prior  to  January  2,  1912,  the  plaintiff  had 
worked  for  the  defendant  at  Its  said  mill 
about  three  months.  Only  about  one-half  of 
that  time  he  had  been  engaged  at  the  place 
at  which  he  was  working  when  he  was  in- 
jured, as  stated  below.  He  had  worked  a 
while  at  a  sawmill  in  the  state  of  Washing- 
ton, but  he  had  had  no  experience  in  working 
about  dangerous  machinery  until  the  last 
six  weeks  that  he  worked  for  the  defoidant 
The  plaintiff  understands  very  little  English, 
and  he  testified  through  an  Interpreter. 

On  January  2,  1912,  the  plaintiff  was  in 
the  employ  of  the  defendant  and  was  working 
for  It  In  that  part  of  the  defendant's  said 
mill  known  as  the  chipper  and  barker  room, 
and,  In  the  course  of  his  employment.  It  was 
bis  duty  to  operate  two  machines  In  said 
chipper  and  barker  room.  These  machines 
were  known  among  the  employes  of  the  de- 
fendant's said  mill  as  a  barker,  and  a  cut-off 
saw.  The  said  barker  and  chipper  room  was 
provided  by  the  defendant  with  certain  bar- 
ker and  chipping  machinery,  together  with  a 
cut-off  saw,  which  was  propelled  by  certain 
power,  conveyed  to  said  machines  Ijy  belts, 
attached  to  said  machines,  and  extending  up- 
ward to  certain  revolving  pnlleys  and  shafts. 
Said  pulleys  and  shafts  were  located  about 
18  feet  above  the  main  floor  upon  which  said 
barker  and  chipper  machine  and  savrs  were 
located;  and.  In  order  to  stop  the  said  barker 
and  chipper  machines  and  saw,  it  was  neces- 
sary for  the  employes  of  the  defendant  to 
ascend  from  said  main  floor  to  an  upper  deck 
or  platform  composed  of  certain  boards,  a 
large  part  of  which  were  loose,  and  to  throw 
the  said  belts  off  from  the  said  pulleys  on 
said  main  shafts  by  means  of  the  hands  or 
the  use  of  a  stick  of  wood. 

After  stating  the  facts  as  set  out,  supra, 
the  complaint  alleges:  "That  It  was  the  duty 
of  said  defendant  to  provide  safe  aniU^no 
for  the  purpose  of  adjusting  said  belts,  and 
for  the  purpose  of  throwing  off  the  belts  from 
said  reveling  pulleys,  so  that  the  employes 


•Tot  other  eases  see  same  topic  and  section  MUUBSB  in  Deo.  Dig.  *  Am.  Die.  Key-Mo.  Sertas  *  Rep'r  IndazM 
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of  said  defendant  wonld  not  be  compelled  to 
throw  off  tbe  belts  from  revolving  pnlleys 
with  their  hands  or  a  stick  of  wood  and 
thereby  Injore  themselves,  and  that  on  or 
aboat  the  said  2d  day  of  January,  A.  D.  1012, 
while  plaintiff  was  so  engaged  In  his  said 
work  In  the  operation  of  said  bartcer  machine 
and  saw,  as  hereinbefore  described,  he  was 
ordered  by  the  foreman  of  said  certain  room, 
wbo  was  then  In  the  employ  of  said  defend- 
ant, to  ascend  to  said  upper  floor  deck  and 
throw  off  the  belt  from  said  revolving  pal- 
lets, which  operated  said  barker  machine 
and  saw,  and  while  plaintiff  was  so  perform- 
ing his  said  work,  at  the  request  and  order 
of  said  foreman,  after  he  had  ascended  to 
the  said  deck  above,  and  while  throwing  off 
the  said  belt  from  said  revolving  pulley,  as 
he  was  ordered  to  do,  as  aforesaid,  plain- 
tiff's right  arm  was  caught  between  said  belt 
and  revolving  pulley  on  said  shaft,  without 
any  fault  of  the  plaintiff  herein,  and  plaln- 
tUTs  right  arm  was  then  and  there  crushed, 
bruised,  wounded,  mutilated,  and  broken 
between  the  elbow  and  shoulder,  and  plain- 
tiff was  permanently  Injured  thereby.  That 
by  reason  of  the  carelessness  and  negligence 
of  the  said  defendant  In  not  providing  safe 
and  proper  appliances  for  the  use  of  said 
plaintiff  In  throwing  off  said  belts  from  said 
revolving  pulleys,  and  by  reason  of  the  in- 
jaries  so  received  by  the  said  plaintiff  as 
hereinbefore  alleged,  plaintiff  has  been  and 
now  is  jiermanently  Injured  thereby  and  now 
is  and  has  been  wholly  incapacitated  from 
performing  any  labor  since  the  2d  day  of 
January,  A.  D.  1912." 

The  plaintiff  was  34  years  old  when  he 
was  so  injured  and  was  earning  $2  per  day. 
He  claims  that  he  was  wholly  incapacitated 
to  perform  labor,  and  that  in  the  future  he 
will  be  obliged  to  work  for  much  less  than 
be  would  bare  been  able  to  earn  but  for  said 
iojory.  He  dalms  damages  in  the  sum  of 
$10,000. 

The  defendant  admitted  that  it  is  a  cor- 
poration and  engaged  in  the  manufacture  of 
paper,  that  plaintiff  was  employed  by  it  on 
January  2,  1012,  and  that  the  plaintiff  oper- 
ated the  two  machines  as  alleged  in  the  com- 
plaint, but  denied  every  other  allegation  of 
the  complaint.  The  defendant  then  pleaded 
that  the  plaintiff  assumed  the  risk;  that,  if 
the  plaintiff  was  Injured  through  the  negll- 
Sence  of  any  one  other  than  himself,  he  was 
injored  through  the  negligence  of  his  fellow 
Krvants;  and  that  the  plaintiff  was  injured 
by  his  own  negligence.  The  plaintiff  denied 
each  of  the  allegations  of  the  answer. 

After  the  plalntUTs  evidence  in  chief  was 
In,  the  defendant  filed  a  motion  for  a  Judg- 
ment of  nonsuit  on  the  ground  that  there 
was  not  sufficient  evidence  to  be  submitted 
to  the  Jury,  eta  This  motion  was  overruled. 
When  all  the  evidence  was  in,  the  defendant 
mored  the  court  to  instruct  the  Jury  to  re- 
tntn  a  verdict  for  the  defendant  Tills  mo- 
tion also  was  denied. 


The  defendant  contends  that  the  trial 
court  erred  in  not  allowing  his  motion  for  a 
Judgment  of  nonsuit  or  for  an  instructed  ver- 
dict There  are  no  other  assignments  of 
error. 

[11  1.  The  plaintlfl  contends  that  It  was 
the  duty  of  the  defendant  to  furnish  him  and 
the  other  employes  with  safe  appliances  with 
which  to  work,  and  that  it  was  its  duty  to 
furnish  the  plaintiff  and  other  employes  safe 
appliances  with  which  to  throw  off  the  belts 
from  the  revolving  pulleys,  so  that  they 
would  not  be.  compelled  to  throw  off  said 
belts  from  said  pulleys  with  their  hands  or 
a  stick  and  thereby  injure  themselves.  The 
plaintiff  contends  also  that  the  defendant 
neglected  to  furnish  him  or  the  other  em- 
ployes with  any  safe  appliances  with  wlilch 
to  throw  off  said  belts,  and  that  he  was  com- 
pelled to  use  his  hands  in  throwing  them  off 
from  said  pulley,  and,  as  a  consequence 
thereof;  the  plaintifTs  arm  was  caught  be- 
tween one  of  said  belts  and  one  of  said  pul- 
leys and  crushed,  etc. 

We  can  give  only  a  brief  summary  of  the 
Important  imrtions  of  the  plaintiff's  evidence. 
The  plaintiff's  evidence  in  chief  was  given  by 
the  plaintiff,  Victor  Waslljeff,  Peter  Schrotp 
lln,  Louie  Rich,  and  Dr.  Hugh  S.  Mount. 

The  plaintiff  testified  in  substance:  That 
he  was  working  for  the  defendant  at  its 
paper  mill  on  January  2,  1912,  and  had  been 
working  there  three  months.  That  he  work- 
ed about  six  weeks  loading  cordwood  from 
cars,  and  the  latter  six  weeks  he  worked  in 
the  chipper  and  barker  room.  That  on  Jan- 
uary 2,  1912,  about  5:25  o'clock  p.  m.,  the 
foreman  of  the  room  said  to  the  plaintiff  and 
Louie  'Rich,  "You  go  and  take  off  the  belts ;" 
and  the  plaintiff  went  and  climbed  the  lad- 
der, about  IS  or  14  feet.  When  he  climbed 
the  ladder,  there  were  some  boards  lying 
lengthwise  (forming  the  "platform"  on  which 
he  was  when  throwing  off  the  belt),  and  he 
had  to  go  around  under  the  shaft  and  pulley, 
the  big  wheel,  to  get  the  belt  The  boards  on 
the  platform  were  loose.  He  had  to  watch, 
so  that  he  would  not  fall  down.  The  belt 
caught  him  by  the  hand  and  threw  him  in, 
and  he  did  not  remember  any  more.  When 
it  caught  his  hand  and  broke  his  arm,  he 
did  not  remember  any  more.  That  Louie 
Rich  called  for  help  and  took  him  down. 
That  the  plaintiff  had  taken  off  this  belt  four 
or  five  times  before  he  was  hurt  That  the 
foreman  of  the  barker  and  chipper  room 
ordered  him  to  go  up  the  ladder  and  take  off 
the  belt  That  Louie  Rich  was  on  the  plat- 
form at  the  same  time  taking  off  another 
belt  That  the  defendant  did  not  furnish 
either  him  or  Rich  any  Instrument  or  de- 
vice for  taking  off  the  belts.  He  could  not 
state  how  fast  the  pulleys  were  revolving 
when  he  attempted  to  take  off  the  belta  That 
the  pulleys  never  stopped,  and  that  they 
could  not  take  the  belts  off  excepting  when 
the  pulleys  were  revolving.  That  sometimes 
the  speed  was  slackened,  but  the  belts  had  to 
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be  taken  off  when  the  pnlleys  were  revolying. 
That  no  one  ever  showed  or  Instructed  him 
how  to  take  these  belts  off.  He  bad  seen 
others  take  them  off.  That  he  never  before 
worked  a  round  machinery.  That  he  was 
raised  In  Russia  and  had  been  In  this  coun- 
try two  years  and  three  months;  was  34  at 
the  time  of  the  accident  He  says  his  arm 
still  pains  him.  He  cannot  sleep  when  he 
lies  on  the  sore  side.  He  cannot  lift  more 
than  15  pounds  with  his  Injured  arm.  He 
says  his  arm  was  twisted  when  It  was 
caught  between  the  belt  and  the  pulley. 
Says  he  worked  at  Raymond,  Wash.,  at  a 
sawmill  two  or  three  months  before  he  came 
to  Portland.  Says  he  cannot  work  since  the 
accident 

Peter  Schrotlln  testified  that  he  was  work- 
ing for  the  defendant  on  January  2,  1912, 
when  the  plaintiff  was  Injured;  knows  de- 
fendant's mill  and  the  machinery  In  the 
chipper  and  barker  room;  has  worked  In 
that  room  and  with  the  same  machines  with 
which  plaintiff  worked.  In  going  up  to  take 
off  ,the  belts,  he  says  the  steps  are  about  two 
feet  from  the  wall,  and  yon  have  to  dlmb 
upon  the  wall,  and  go  nndemeath  the  big 
wheel,  and  then  step  over  the  next  plank  and 
come  to  the  shaft  again,  and  throw  off  the 
belts  there.  There  are  three  belts  and  pul- 
leys there.  The  barker  wheel  was  about  15 
feet  from  the  wall.  They  generally  shut  the 
mill  down  a  little  (when  the  belts  are  to  be 
thrown  oV),  and  yon  have  to  take  the  belt  In 
your  hand  and  throw  It  off.  Ton  cannot 
throw  the  belt  off  when  they  stop  altogether. 
They  cannot  shut  the  mill  down  but  a  little. 
They  have  to  run.  When  the  mill  Is  slowed 
down  to  slow  these  pulleys.  It  Is  running 
other  machinery  In  the  mill.  There  is  only 
one  way  to  throw  off  the  belt,  and  that  is 
with  the  handa  Ton  could  not  use  any 
sticks ;  "but  they  could  fix  It  a  different  way 
so  that  a  fellow  could  throw  It  off  without 
his  hands,  have  a  kind  of  lever  or  something 
like  that,  or  a  pulley."  No  sticks  were 
furnished  with  which  to  throw  off  the  belts. 
Witness  had  thrown  the  belt  off  several  times, 
but  says  the  belts  cannot  be  thrown  off  when 
the  pulleys  are  Just  moving.  The  pulleys  are 
12-inch  pulleys.  The  belts  are  4  inches  wide. 
There  is  no  room  up  there  to  stand  and 
throw  off  the  belts.  There  are  planks  there 
with  big  holes,  so  you  can  fall  through. 
There  are  three  or  four  planks  there.  The 
last-named  witness  was  worldng  at  the  mill 
at  the  time  of  the  injury. 

Louie  Rich,  a  German,  was  working  in  the 
same  room  with  the  plaintiff  at  the  time  of 
the  injury  and  climbed  up  and  threw  off  a 
belt  at  the  time  the  plaintiff  was  injured. 
He  testified  in  substance  as  follows:  He  and 
plaintiff  went  up  the  ladder  (to  throw  off  the 
belts).  We  came  out  on  this  side  (Indicating), 
and  then  we  had  to  go  around  the  big  pulley. 
There  were  two  planks  on  that  side  (indicat- 
ing) and  two  planks  on  this  side  (indicating). 


and  we  had  to  go  around  the  dde,  and  one 
plank  crosswise.  He  bxA  his  belt  off  with 
his  hands.  There  was  nothing  there  with 
which  to  take  off  the  belts.  He  used  his 
hands.  Witness  is  still  working  for  the,  de- 
fendant The  plaintiff  went  up  the  mme 
time  that  witness  did  to  throw  off  belts. 
The  foreman  told  them  to  go  up.  The  plain- 
tiff fell  over,  back  in  the  comer.  The  witnesg 
and  another  person  carried  the  plaintiff  down 
(after  he  was  hurt).  That  was  the  time  when 
he  got  his  arm  broke.  We  went  up  together, 
and  he  (plaintiff)  went  on  his  side,  and  wit- 
ness went  on  bJs  side  of  the  barker  belt 
Witness  saw  the  plaintiff  fall  over  back,  and 
the  belt  went  off.  Plaintiff  got  off  the  belt 
and  fell  down  back. 

Dr.  Hugh  S.  Mount  had  examined  the 
plaintifrs  Injured  arm  several  times,  and  he 
testified  in  substance:  That  the  plaintiff 
was  badly  injured.  His  arm  and  Bboulder 
were  the  parts  injured.  His  arm  had  been 
broken  and  was  shrunken  np.  Certain  mns- 
cles  of  his  arm  were  atrophied.  Paralysis 
had  mined  part  of  his  shoulder,  and  sensa- 
tion in  that  part  of  his  arm  is  gone.  If  he 
gets  started  just  right  he  can  lift  16  pounds, 
and  that  Is  all  he  can  lift,  and  it  hurts  him 
to  do  that  The  doctor's  evidence  tended 
very  strongly  to  prove  that  the  plaintiff  was 
badly  Injured,  and  that  the  injury  was  per- 
manent 

It  Is  clearly  shown  that  the  plaintiff  was 
ordered  by  the  foreman  to  climb  the  ladder 
and  throw  off  the  belt;  that  he  obeyed  the 
order  and  ascended  the  ladder,  and,  in  throw- 
ing off  the  belt  from  a  revolving  pulley,  bis 
right  arm  was  caught  between  the  belt  and 
the  revolving  pulley  on  the  shaft  and  crushed 
and  broken  between  the  shoulder  and  the  el- 
bow, and  he  was  permanently  injured.  U 
is  also  shown  by  the  evidence  for  the  plain- 
tiff that  the  defendant  did  not  furnish  any 
appliance  or  implement  whatever  for  throw- 
ing off  the  belt,  and  that  the  plaintiff  had 
to  use  his  hands  for  that  purpose. 

The  plaintiff  and  two  other  witnesses  tes- 
tify positively  that  no  appliance  or  Implement 
of  any  kind  was  furnished  by  the  defendant 
for  throwing  off  belts,  and  that  the  employes 
used  their  hands  for  that  purpose.  The  evi- 
dence for  the  plaintiff  shows  also  that  the 
belts  could  not  be  thrown  off  excepting  when 
the  maclilnery  was  running,  and  that,  whoi 
the  belts  were  to  be  thrown  off,  the  speed  of 
the  machinery  was  considerably  reduced  bnt 
not  nearly  stopped. 

The  evidence  tends  strongly  to  show  that 
the  revolving  pulleys,  the  belts,  and  wheels, 
and  shafts  were  dangerous  machinery.  The 
plaintiff  testified  that  he  had  no  previous 
experience  in  working  about  machinery,  and 
that  he  had  been  working  at  that  work  about 
six  weeks,  and  that  he  had  thrown  off  the 
belts  only  four  or  five  times  before  he  was 
injured.  He  testified  also  that  no  one  had 
Instructed  him  as  to  the  proper  nuuiner  of 
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throwing  off  the  belts,  bat  that  he  had  seen 
others  do  it 

[2]  Peter  Schrotlln,  who  had  experience  In 
working  at  the  defendant's  mill  and  In  the 
work  In  which  the  plaintiff  was  engaged 
when  he  was  hurt,  speaking  of  throwing  off 
the  belts,  testified:  "That  (with  the  hands) 
is  the  only  way  you  can  throw  It  off,  with  the 
hiinds.  There  Is  nothing  else  there.  You 
could  not  nse  any  stick.  But  they  could  fix 
it  a  different  way  so  a  fellow  could  throw  it 
off  without  the  hands.  Have  a  kind  of  a 
lever,  or  something  like  that"  This  evidence 
vaa  given  without  objection,  and  there  was 
DO  motion  to  strike  it  out  On  the  argument 
counsel  fbr  the  appellant  suggested  that  the 
evidence  of  Mr.  Schrotlln  was  inadmissible, 
because  he  was  not  shown  to  be  an  "expert" 
but,  as  no  objection  was  made  to  his  testi- 
mony, it  is  not  necessary  to  decide  whether  it 
requires  an  expert  to  testify  as  to  how  the 
defendant  could  have  arranged  his  machinery 
80  that  it  would  have  been  safe  to  his  em- 
ployes. It  may  be  that  this  witness  was  an 
expert  and  fully  qualified  to  testify  on  that 
sabject  This  evidence  was  relevant  and  it 
vas  given  without  objection,  and  It  was  en- 
titled to  be  considered  by  the  Jury,  and  also 
by  the  court  in  passing  on  the  motions  for 
a  Judgment  of  nonsuit  and  for  an  instructed 
verdict 

In  volume  9  of  the  Ency.  of  EMdence,  pp. 
Ill,  112,  that  work  eays:  "Incompetent  evi- 
dence which  is  introduced  without  objection 
becomes  evidence  la  the  particular  case  and 
most  be  treated  as  any  other  competent  evi- 
dence, not  only  against  the  party  falling  to 
object  hut  as  against  the  person  introduc- 
ing it  When  evidence  has  been  offered  for 
a  particular  purpose,  and  no  objection  is 
made  thereto,  it  must  be  treated  as  compe- 
tent evidence  for  the  purpose  for  which  it  was 
offered."  The  same  volume  on  page  116  says: 
"Inadmissible  conclusions  or  opinions  of  wit- 
nesses, If  not  properly  and  seasonably  object- 
ed to,  become  evidence  in  the  case  and  should 
be  given  the  weight  to  wlilch  they  are  en- 
UUed." 

There  was  evidence  showing  that  the  plain- 
tiff was  seriously  injured  while  working  for 
the  defendant ;  that  he  was  practically  with- 
ont  experlraice  in  woAing  al>out  dangerous 
machinery.  There  was  evidence  also  tend- 
big  to  prove  that  he  was  not  instructed  by 
an;  one  as  to  the  danger  attending  the  throw- 
ing off  of  the  belt  There  was  also  evidence 
tending  to  prove  that  the  defendant  could 
have  arranged  his  machinery,  by  putting  on 
a  lever  or  something  of  that  kind,  so  that  the 
plaintiff  and  other  employes  could  have 
thrown  off  the  belts  without  taking  hold  of 
them  with  their  hands  and  without  danger 
to  them;  and  there  was  evidence  also  of 
three  witnesses  that  the  defendant  did  not 
fDmigb  any  kind  of  appliances  for  throwing 
oS  belts,  and  chat  the  employes  bad  to  take 


hold  of  the  belts  with  their  hands,  when  they 
were  in  more  or  less  rapid  motion,  etc.,  eta 

[3]  Counsel  for  the  defendant  contends 
that  the  Employers'  LlablUty  Act  (Laws  of 
1911,  pp.  16,  17)  does  not  apply  to  this  case; 
but  we  are  unable  to  assent  to  his  contention. 
Section  1  of  this  act  is  prolix,  and  it  is 
not  necessary  to  set  it  forth  at  length.  After 
stating  inter  alia  that  "all  dangerous  machin- 
ery shall  be  securely  covered  and  protected 
to  the  fullest  extent  that  the  proper  opera- 
tion of  the  machinery  permits,  and  all  shafts, 
wells,  floor  openings  and  similar  places  of 
danger  shall  be  inclosed,"  etc.,  it  contains 
the  following  provision:  "•  •  •  And  gen- 
erally, all  owners,  contractors  or  subcontrac- 
tors and  other  persons  having  charge  of,  or 
responsible  for,  any  work  involving  a  risk  or 
danger  to  the  employte  or  the  public,  shall 
use  every  device,  care  and  precaution  which 
it  is  practicable  to  use  for  the  protection  and 
safety  of  Ufe  and  limb,  limited  only  by  the 
necessity  for  preserving  the  efficiency  of  the 
structure,  madiine  or  other  apparatus  or 
device,  and  without  regard  to  the  additional 
cost  of  suitable  material  or  safety  appliance 
and  devices." 

The  defendant  had  charge  of  the  paper 
mUl  and  was  responsible  for  the  work  that 
it  was  doing  when  the  plaintiff  was  injured, 
and,  according  to  the  evidence,  this  work  did 
involve  a  risk  or  danger  to  the  defendant's 
employes,  including  the  plaintiff,  and  hence 
this  case  comes  within  the  words  and  the  in- 
tent of  that  law.  ^Rils  law  is  a  remedial  act 
and  it  shonld  be  construed  with  reasonable 
liberality. 

[4]  Counsel  for  the  appellant  contends  also 
that  the  Employers'  Liability  Act  should  not 
be  held  to  apply  to  this  case,  because,  he 
says,  that  the  counsel  for  the  respondent 
when  the  case  was  on  trial,  in  the  court  be- 
low, said  that  this  was  a  common-law  action, 
and  the  court  below  regarded  it  as  a  case 
not  within  said  act  The  appellant  did  not 
except  to  any  ruling  of  the  court  below  in 
admitting  or  excluding  evidence  or  in  in- 
structing the  jury.  He  was  satisfied  with 
all  of  the  trial  court's  rulings,  excepting  its 
refusal  to  grant  a  Judgment  of  nonsuit  or  an 
instructed  verdict 

The  only  question  for  decision  here  is 
whether  there  was  sufficient  evidence  to  be 
submitted  to  the  jury.  If  there  was,  the  mo- 
tions for  a  nonsuit  and  for  an  instructed  ver- 
dict were  properly  denied.  In  determining 
this  question,  we  must  base  our  decision  on 
the  law  that  applies  to  the  case,  without  ref- 
erence to  what  counsel  or  the  court  below 
may  have  considered  to  be  the  law  of  the 
case. 

In  2  Standard  Proc.  pp.  414,  415,  the  rule 
is  stated  thus:  "Although  an  appellant  In  his 
allegations  of  error  is  limited  upon  appeal 
to  the  grounds  or  reason  thus  alleged  below, 
an  appellate  court  however,  is  not  limited  in 
its  decision  to  the  grounds  or  reason  given 
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by  the  lower  coart  Thns  an  order  granting 
tt  new  trial  may  be  sustained  upon  appeal, 
although  upon  an  entirely  different  ground 
than  alleged  In  the  trial  court  Likewise, 
in  further  exjunple,  rulings,  excluding  evi- 
dence and  directing  a  verdict,  wUl  be  upheld, 
U  sustainable  on  any  ground,  regardless  of 
the  ground  or  theory  acted  upon  by  the  court 
below." 

If  counsel  for  the  plaintiff  had  Induced  the 
court  below  to  make  an  erroneous  ruling, 
and  a  Judgment  had  been  rendered  against 
his  client,  and  his  cUent  bad  appealed  and 
had  assigned  as  error  the  erroneous  ruling  of 
the  court  which  his  counsel  bad  Induced  the 
court  to  make,  under  such  circumstances,  the 
plaintiff  would  be  estopped  by  the  acts  of 
his  counsel  to  insist  that  the  case  should  be 
reversed  for  the  error  so  committed. 

In  this  case  the  counsel  for  the  defendant 
claimed,  in  the  court  below,  that  the  plain- 
tiff's evidence  was  insufficient  to  be  submit- 
ted to  the  jury,  and  the  counsel  for  the 
plaintiff  claimed  that  there  was  sufficient  to 
go  to  the  Jury.  The  court  below  agreed  with 
counsel  for  the  plaintiff  and  denied  the  de- 
fendant's motions.  The  question  for  decision 
here  Is  whether  the  court  below  decided  cor- 
rectly in  denying  said  motions,  and  It  Is  im- 
material what  the  court  below  or  the  counsel 
for  the  parties  said  or  thought  on  other  ques- 
tions. 

The  question  here  is :  What  is  the  law  of 
this  case,  upon  the  facts  contained  in  the 
record?  The  fact  that  coimsel  for  the  plain- 
tiff or  the  trial  court  may  have  said,  in  the 
court  below,  that  this  case  is  a  common-law 
action  does  not  preclude  this  court's  holding 
that  it  is  within  the  Employers'  LiabiUty 
Act  The  fact  that  counsel  for  the  plaintiff 
said.  In  the  court  below,  that  this  is  a  com- 
mon-law action  did  not  estop  him  in  that 
court,  nor  does  it  in  this  court,  to  contend 
that  the  decision  of  the  court  below,  holding 
that  the  plaintiff  had  made  out  a  prima  facie 
case  for  submission  to  the  Jury,  was  correct 

[6]  This  case  being  within  the  Employers' 
Liability  Act  the  common-law  doctrines  of 
assumption  of  risk,  negligence  of  fellow 
servants,  and  contributory  negligence  do  not 
apply.  See  Dom  v.  Clark- Woodward  Drug 
Co.,  133  Pac.  351,  and  sections  6  and  6  of 
said  act  In  Dom  v.  Clark-Woodward  I>rug 
Co.,  supra.  Justice  Burnett  says:  "An  ab- 
solute duty  is  Imputed  to  the  employer,  for 
the  violation  of  which  he  is  penally,  as  well 
as  civilly,  liable.  Under  such  circumstances, 
the  servant  does  not  assume  the  risk  of  in- 
Jury." 

Under  the  act  referred  to,  supra,  it  was 
the  duty  of  the  defendant  to  "use  every  de- 
vice, care,  and  precaution,  which  it  is  prac- 
ticable to  use,  for  the  protection  and  safety 
of  life  and  limb,  limited  only  by  the  necessity 
for  preserving  the  efficiency  of  the  structure, 
machine,  or  other  apparatus  or  device,  and 
without  regard  to  the  additional  cost  of  suit- 


able material  or  safety  appliance  and  de- 
vices." 

The  evidence  tends  to  show  that  the  de- 
fraidant  furnished  no  appliances  with  which 
to  throw  off  the  belts,  and  that  its  employee 
had  to  take  hold  of  the  belts  with  their 
hands,  when  the  belts  were  moving  with  coa- 
slderable  rapidity,  and  that  the  plaintUTs 
arm  was  caught  between  the  belt  and  a  re- 
volving pulley  on  the  shaft  and  crushed.  It 
is  contended  that  the  defendant  dionld  have 
provided  a  belt  shifter  for  throwing  off  the 
belts,  and  that  a  failure  to  furnish  some 
such  device  was  negligence.  One  witness  for 
the  plaintiff  testified,  as  shown,  supra,  that 
this  could  have  been  done.  This  evidence 
on  that  itoint,  with  the  other  evidence  pro- 
duced by  the  plaintiff,  was  sufficient  to  re- 
quire the  case  to  be  submitted  to  the  Jury. 

[6]  On  the  argument  it  was  contended  by 
counsel  for  the  appellant  that  there  was  not 
room  to  place  belt  shifters  on  the  machinery, 
but,  if  there  was  not  room  enough  for  that 
purpose,  the  defendant  should  have  made 
sufficient  room.  If  belt  shifters  are  a  good 
device  for  preventing  danger  to  employes 
and  can  be  used  without  destroying  the  effi- 
ciency of.  the  machinery,  it  was  the  defend- 
ant's duty  to  fumiah  them  or  some  other  ap- 
pliances for  the  safety  of  his  employes,  with- 
out regard  to  the  expiens& 

A  case  not  sufficient  to  be  submitted  to 
the  Jury  is  one  where  it  appears  that,  if  the 
Jury  were  to  find  a  verdict  for  the  plaintiff 
upon  any  or  all  of  the  Issues  to  be  tried,  the 
court  ought,'  if  required,  to  set  it  aside  for 
want  of  evidence  to  support  it  Section  183, 
L.  O.  L. 

Section  3  of  article  7  of  the  Constitution 
provides  inter  alia  that :  "No  fact  tried  by  a 
Jury  shall  be  otherwise  re-examined  in  any 
court  of  this  state,  unless  the  court  can  af- 
firmatively say  there  is  no  evidence  to  sup- 
port the  verdict"  This  provision  of  the  Con- 
stitution is  a  mandate  to  this  court  which 
we  must  obey. 

[7]  To  support  a  verdict,  there  must  be 
some  legal  evidence,  tending  to  prove  every 
material  issue,  upon  which  the  person  in 
whose  favor  the  verdict  was  rendered  had 
the  burden  of  proof.  In  this  case  there  are 
no  errors  of  law  vitiating  the  verdict,  and  it 
must  stand,  unless  we  can  say  aflirmativdy 
that  there  is  no  evidence  to  support  it 

In  Perkins  v.  HcGullough.  36  Or.  147,  69 
Pac.  182,  the  setUed  rule  as  to  granting  of 
Judgments  of  nonsuit  in  this  state  is  stated 
thus :  "The  rule  is  well  settied  in  this  state 
that  if  there  be  any  evidence,  however  slight^ 
fairly  susceptible  of  an  inference  or  pre- 
sumption tending  to  establish  a  material  al- 
legation of  the  complaint  (all  the  material 
allegations  of  the  complaint),  it  is  the  duty 
of  the  court  to  deny  the  motion  for  a  Judg- 
ment of  nonsuit  and  submit  the  question  in- 
volved to  the  Jury  for  determination."  It  is 
unnecessary  to  refer  to  the  numerous  cases 
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decided  bj  this  court  ongtainlng  the  fore- 
going citation.  We  are  unable  to  aay  there 
l8  no  cTldenoe  In  this  case  to  support  the  ver- 
dict 

The  evidence  for  the  defendant  disputed 
some  of  the  evidence  for  the  plaintiff;  but 
ve  think  that  there  was  sufficient  evidence 
In  f&vor  of  the  plalntlfl  to  require  the  case 
to  be  submitted  to  the  inrj,  and  that  there 
was  no  error  in  denying  the  motion  for  a 
jndgmoit  of  nonsuit  or  for  an  Instructed  ver- 
dict 

Tbe  Judgment  of  the  court  below  Is  af- 
flimed. 

McBBIDB,  C  J.,  and  MOORB  and  BUR- 
NETT, JJ.,  concur. 


WILLIS  et  aL  v.  HORTICDI/TDBAIi  FIRE 

RELIBF  OF  OREGON.t 
(Snpreme  Court  of  Oregon.     Jan.  18,  1014.) 
1  Exceptions,  Bill  or  ({  18*)— Rkqtiibites— 

iNCOBPORATTOIf    OF    EVIDENOB. 

A  purported  bill  of  exceptions,  including 
only  a  copy  of  the  instructions,  with  a  note  of 
exceptions  to  four  of  them,  and  containing  no 
statement  of  so  much  of  the  evideDce  or  other 
matter  as  is  necessary  to  explain  it,  as  provid- 
ed b^  U  O.  I/.  I  171,  is  not  a  proper  bill  of  ex- 
cepbong,  thongh  accompanied  by  a  transcript 
of  all  the  evidence,  exhibits,  and  instructions. 
fEA.  Note.— For  other  cases,  see  Exceptions, 
m  of,  Cent  Dig.  |  19;   Dec  Dig.  f  18.*] 

2.  Appxal  and  Bbbob  (|  087*)  —  Rsvikw  — 
eviderck. 

The  Supreme  Conrt  wiU  not  review  the  evi- 
dence on  the  appeal  of  a  law  case  at  tbe  sugges- 
tion of  the  appellant  to  determine  what  ver- 
dict should  have  been  rendered,  though  it  may, 
vhen  it  has  determined  that  there  is  error,  ex- 
amine the  evidence  to  determine  whether  it 
may  affirm  notwithstanding  the  error  or  direct 
what  judgment  shall  be  entered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3803-^896;    Dec  Dig.  { 

3.  Afpbal  and  Ebbob  Q  701*)  —  Rxcobd  — 

QtlZSTIORB  PbESKNTID  FOB  UXVIXW. 

Thongh  a  bill  of  exceptions  contains  no 
statement  of  the  evidence  or  other  matters 
necessary  to  explain  it,  yet  if  instmctions  ob- 
jected to  appear,  in  the  light  of  the  pleadings, 
to  be  erroneous,  they  may  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2083-2036;    Dec  Dig.  i 

4.  iHsuBAircK    (I   668*)— FoBrEiTUBX— False 
Paoon  OF  Loss. 

Under  the  provision  of  an  insurance  policy 
provided  for  by  L.  O.  L.  |  4666,  that  the  poUcy 
ahall  be  void  in  case  of  any  fraud  or  false 
BTearinc  by  the  insured  relating  to  the  insur- 
ance, wnetiier  before  or  after  a  loss,  false 
swearing  as  to  a  loss,  to  avoid  the  policy,  must 
bave  been  knowinfly  and  willfully  false,  with 
the  effect  of  deceiving  and  misleading. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  iS  1362-1366;    Dec  Dig.  i  553.*] 

5.  iNSDBAifCE  (i  563*)— False  Pboofb— FRAro 

— iNTEWnON. 

In  an  action  on  a  poHcy  whidi  provides 
that  it  shall  be  void  in  case  of  fraud  or  false 
swearing  by  the  insured,  instructions  that  the 


false  statement  must  have  been  made  with 
knowledge  of  its  falsity  "and  witii  the  inten- 
tion of  defrauding  the  company"  are  erroneous 
in  adding  the  quoted  qualification. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  1862-1366;   Dec  Dig.  }  663.*] 

Department  2.  Appeal  from  Circuit  Court, 
Lake  County ;  Henry  L.  Benson,  Judge. 

Action  by  Richard  Willis  and  another, 
partners  under  the  firm  name  of  the  Willis 
Furniture  Company,  against  the  Horticultur- 
al Fire  Relief  of  Oregon,  a  corporation. 
From  a  judgment  for  plaintiff  for  $6,000, 
defendant  appeals.    Reversed  and  remanded. 

This  Is  an  action  to  recover  upon  two  fire 
insurance  policies  covering  the  same  stock 
of  goods,  one  for  the  sum  of  $2,000  and  'the 
other  for  $4,000,  for  loss  sustained  by  a  fire 
which  occurred  on  February  6,  1012;  plain- 
tiffs alleging  total  loss  of  $7,200.  The  In- 
surance company  as  a  defense  alleges,  among 
other  things,  that  plaintiffs'  loss  by  the  fire 
was  only  $3,000 ;  that  the  proof  of  loss  sus- 
tained by  plaintiff  shows  the  stock  of  goods 
insured  in  total  as  of  the  value  of  $0,068.07, 
when  in  fact  plaintiff  Richard  Willis,  who 
made  affidavit  as  to  the  amount  of  the  loss, 
himself  saved  from  the  fire  five  pieces  of 
furniture  of  the  value  of  $70,  and  stated  in 
his  proof  that  at  the  time  of  the  fire  there 
were  81  Iron  and  brass  bedsteads  of  the  stock 
destroyed,  of  the  value  of  $461,  when  In  fact 
there  were  but  32,  making  other  false  state- 
ments as  to  the  amount  or  value  of  the  loss. 
The  case  was  tried  before  a  Jury,  and  Judg- 
ment rendered  In  ftivor  of  plaintiff  for  $6,000, 
from  which  Judgment  defendant  appeals. 

John  Bayne,  of  Salem  (L.  F.  Conn,  of  Lake- 
view,  on  the  brief),  for  appellant  J.  C. 
Rutenlc,  of  Klamath  Falls  (W.  Lair  Thomp- 
son, of  Lakevlew,  and  J.  S.  Kent,  of  Klamath 
Falls,  on  tbe  brief),  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  [1]  In  tbe  record  we  find  what  is 
certified  as  the  bill  of  exceptions,  which  in- 
cludes only  a  copy  of  tbe  instructions  to  the 
Jury  given  by  the  court  with  a  note  of  ex- 
ceptions to  four  of  them,  containing  no  state- 
ment of  "so  much  of  the  evidence  or  other 
matter  as  is  necessary  to  explain  it,"  as 
provided  by  section  171,  Lk  O.  L.  See  Hahn 
v.  Mackay,  63  Or.  100,  126  Pac  12,  001.  Some 
attorneys  seem  to  have  concluded  that  be- 
cause by  the  amendment  of  the  Constitution 
either  party  to  the  appeal  may  bring  up  the 
transcript  of  all  the  evidence,  exhibits,  and 
Instructions,  they  may  rely  on  that  record 
to  supplement  the  bill  of  exceptions,  or  even 
to  take  the  place  of  It.  In  this  case  there  are 
over  400  typewritten  pages  of  the  evidence 
and  instructions,  and  we  cannot  recognize 
that  as  a  bill  of  exceptions.  This  question 
was  discussed  and  decided  by  Mr.  Justice 
Burnett  in  the  case  Just  dted,  where  It  holds 
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that  the  transcript  of  evidence  will  not  take 
the  place  of  a  bill  of  exceptions. 

[2]  This  court  will  not  review  the  evidence 
on  the  appeal  of  a  law  case  at  the  suggestion 
of  the  appellant  to  determine  what  verdict 
should  have  been  rendered.  The  purpose  of 
that  provision  of  the  Constitution  was  that, 
if  the  appellate  court  finds  that  the  trial 
court  committed  error,  then  it  may  examine 
the  evidence,  and  if  the  verdict  was  such  as 
should  have  been  rendered,  notwithstanding 
the  error,  it  may  affirm  It,  or  if  the  Judgment 
appealed  from  should  be  changed,  and  it  can 
determine  what  Judgment  should  be  entered, 
it  may  direct  such  judgment  to  be  entered; 
but.  unless  the  appellate  court  determines 
that  the  trial  court  committed  error,  which  it 
will  ascertain  exclusively  from  the  pleadings 
and  bill  of  exceptions,  except  in  case  of  a 
motion  for  nonsuit  or  a  directed  verdict,  it 
will  have  no  occasion  to  examine  the  tran- 
script of  evidence,  which  in  this  case  would 
be  a  tedious  undertaking. 

[3]  However,  if  any  of  the  instructions  ob- 
jected to  appear,  in  the  light  of  the  pleadings, 
to  be  erroneous,  such  instruction  may  be  re- 
viewed and  the  propriety  of  exceptions  1,  2, 
and  4  in  tliis  case  may  be  examined  upon  the 
facts  as  admitted  in  the  pleadings. 

[4]  These  three  involve  the  same  point, 
that  the  false  swearing  charged  in  the  answer 
to  avoid  the  policy  must  have  been  willful, 
intentional,  deliberately  false,  and  fraudu- 
lent. The  language  of  the  policy  Involved 
on  this  question,  as  set  out  in  the  answer  and 
admitted  in  the  reply,  provides:  "This  en- 
tire policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  facts  or  circum- 
stances concerning  this  insurance  or  the  sub- 
ject thereof;  or  if  the  interests  of  the  In- 
sured *  *  *  be  not  truly  stated  herein; 
or  in  case  of  any  fraud  or  false  swearing 
by  the  insured  touching  any  matter  relating 
to  this  insurance  or  the  subject  thereof, 
whether  before  or  after  a  loss."  This  provi- 
sion of  the  policy  is  provided  for  by  section 
4666,  L.  O.  h.  The  terms  "fraud"  and  "false 
swearing,"  being  used  together,  must  have 
the  same  application,  and  the  false  swearing 
must  have  been  knowingly  and  willfully 
false;  its  efTect  being  to  deceive  or  mislead. 
Franklin  Insurance  Company  v.  Culvei,  6 
Ind.  137;  Claflin  v.  Commonwealth  Insurance 
Co.,  110  U.  S.  81,  3  Sup.  Ct  507,  28  U  Ed.  76. 

[B]  The  only  controversy  here  is  in  regard 
to  the  efTect  of  the  language  repeated  several 
times  in  the  instructions  and  excepted  to, 
namely,  "And  with  Intention  of  defrauding 
the  comi>any."  Similar  language  is  repeated 
three  times  in  the  instructions.  The  first  in- 
struction containing  this  clause  Is  as  follows: 
"Although  the  policies  of  insurance  in  this 
case  contain  a  provision  that  In  case  of  any 
fraud  or  false  swearing  by  the  insured  touch- 
ing any  matter  relating  to  the  Insurance,  or 
the  subject  thereof,  whether  before  or  after 


loss,'  the  policy  shaU  be  void,  the  untine 
statement,  in  order  to  avoid  the  policy,  mtut 
have  been  knowingly  and  intentionally  made 
by  the  Insured  with  knowledge  of  its  falsity 
and  with  the  intention  of  defrauding  the  com- 
pany."    Thus  the  court  impresses  the  Jnry 
with  the  fact  that  plaintiff  Richard  WUlls' 
knowingly  and  intentionally  swearing  falsel;, 
with  knowledge  of  such  falsity,  was  not  sof- 
flcient  to  avoid  the  policy,  but  that  the  intea- 
tlon  to  defraud  the  defendant  must  also  be 
shown,  the  burden  of  which  by  previous  In- 
structions is  cast  upon  the  defendant.    Al- 
though false  swearing  knowingly  and  inten- 
tionally done  is  evidence  of  the  fraud  and  of 
the  intention  to  injure  the  defendant,  yet 
the  court  includes  as  a  necessary  additional 
element  of  proof  the  Intention  to  defraad. 
This,  we  think,  was  error.    Ellis  ▼.  Insurance 
Co.,  7  Pa.  Super.  Ct  264;   Marion  v.  Qreat 
Republic  Ins.  Co.  of  St  Louis,  35  Mo.  148. 
As  said  in  Dolloff  v.  Insurance  Company,  82 
Me.  266,  Id  Aa  396,  17  Am.  St  Rep.  482: 
"When  the  actual  losses,  truly  stated  in  tbe 
proof  of  loss,  exceed  the  whole  amount  of  the 
insurance,  will  a  knowingly  and   purposely 
false  statement  on  oath  in  the  proof  of  loss, 
of  other  pretended  losses,  destroy  plaintiff's 
claim  for  his  actual  losses  under  such  a  pol- 
icy as  this?    We  cannot  doubt  that  it  wUL 
The  parties  stipulated  that  it  should.    It  is 
so  provided  in  the  contract,  and  it  is  a  lawful 
provision." 

.  The  object  of  an  insurance  policy  is  only 
one  of  indemnity  and  requires  good  faith  on 
the  part  of  the  assured  toward  the  insurer. 
Especially  is  this  so  in  the  adjustment  of  tbe 
loss  after  a  fire.  Insurers  usually  require 
from  the  assured  a  detailed  statement  on 
oath  of  the  loss  as  a  necessary'  preliminary 
to  the  payment  of  the  indemnity.  This  is  a 
requisite  of  our  statute  also.  We  think  tbe 
court  was  not  at  Uberty  to  change  the  lan- 
guage of  the  policy  quoted  above  and  to 
add  thereto  a  requirement  of  the  additional 
proof  of  the  intention.  The  d^nand  of  the 
statute  and  of  the  policy  for  such  a  statement 
is  addressed  to  his  conscience.  When,  there- 
fore, he  meets  the  demand  with  knowingly 
false  statements  of  losses  he  did  not  sustain 
in  addition  to  those  he  did,  he  should  lose 
his  standing  in  a  court  of  Justice  as  to  any 
claim  under  that  policy.  This  is  the  sub- 
stance of  what  is  said  in  DolloCT  v.  Insurance 
Company,  supra,  where  it  is  further  stated 
that  false  swearing  by  itself  is  made  a  cause 
for  forfeiture. 

In  linscott  V.  Insurance  Company,  88  Me. 
497,  34  Ati.  405,  61  Am.  St.  Rep.  435,  it  is 
said:  "Where  a  clause  like  the  one  mention- 
ed is  contained  in  the  policy,  and  the  insured 
knowingly  and  purposely  makes  a  false  state- 
ment on  oath,  concerning  the  subject-matter, 
it  vitiates  the  policy  and  bars  his  right  of 
recovery,  whether  his  purpose  was  to  deceive 
the  company  or  not,  for  It  Is  "so  nonainated 
in  tbe  bond.'" 
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Tbia  la  alao  directly  held  in  Claflln  et  al.  t. 
Commonwealth  Insurance  Co.,  supra,  as  stat- 
ed In  the  syllabus:  "A  policy  of  Insurance 
against  loss  by  fire  contained  a  clause  to  the 
effect  that  in  case  of  loss  the  assured  should 
snbmlt  to  an  examination  under  oath  by  the 
agect  of  the  Insurer,  and  that  fraud  or  false 
Bwearing  should  forfeit  the  policy.  The  in- 
sured, after  loss,  submitted  to  such  examina- 
tion, and  made  false  answers  under  oath 
respecting  the  purchase  and  payment  of  the 
goods  assured.  Although  it  appeared  that 
the  statements  were  not  made  for  the  purpose 
of  deceiving  the  insurer,  but  for  the  purpose 
of  covering  up  some  false  statements  prevl- 
oQsly  made  to  other  parties,  held,  the  motive 
which  prompted  them  was  immaterial,  since 
the  question  related  to  the  ownership  and 
valne  of  the  goods,  and  were  material,  and 
that  the  attempted  fraud  was  a  breach  of  the 
condition  of  the  policy  and  a  bar  to  recov- 
ery." 

We  leave  out  of  account  any  consideration 
of  false  swearing  in  ignorance  of  the  facts 
or  by  mlatake  which  would  not  avoid  the  pol- 
icy, being  guarded  by  the  Instruction  given 
expressly  cautioning  the  Jury,  namely:  "The 
untrue  statement  in  order  to  avoid  the  policy 
most  have  been  Icnowingly  and  Intentionally 
made  by  the  Insured  with  knowledge  of  its 
falsity."  Such  an  oath  in  such  a  case  would 
be  moral  fraud  and  not  merely  legal  fraud. 
This  is  the  effect  of  all  the  decisions  dted 
abovei  This  error,  being  sufladently  dis- 
closed by  the  instmctions  as  applied  to  the 
fftcts  admifted  in  the  pleadings,  is  sufficient 
to  reverse  the  case. 

The  cause  is  reversed  and  remanded. 

BEAN  and  McNART,  JJ,  concur. 


FISHBBt.  POKTLAND  BY.,  UGHT  ft  POW- 
BB  CO.  et  aL 

(Snpreme  Court  of  Oregon.     Jan.  IS,  1914.) 

1.  Appeai.  Awn   ESBOB   ({  419*)— NoTicB  of 
AppkaI/— Desobiftion  of  Judgment. 

The  notice  of  appeal  required  by  Ii,  O.  L. 
i  550,  in  order  to  give  the  Supreme  Court  ju- 
nidiction,  mast  describe  the  judgment  or  de- 
cree appealed  from  with  reasonable  certainty. 
_[Iid.  Note. — For  other  cases,  see  Appeal  and 
Bnor,  Cent.  Dig.  U  2145,  2146;    Dec.  Dig.  | 

2.  Afpbai.  and   Ebbob  (I  440*)— EmoT   OT 

TSARSnEB     OT     CAOSE  —  JUBISDIOTION      OT 

Tbial  Goubt— Ahendment  Nunc  Peo  Tuhc. 
Though  the  trial  court  is  without  jnrisdic- 
tMa  to  annul  a  Judgment  after  the  term  at 
wldch  it  was  rendered,  it  may  malce  an  entry 
liter  the  term,  and  after  an  appeal  has  been 
taken  from  the  Judgment,  as  of  the  date  of  the 
orifioai  Judgment,  eliminating  one  of  the  de- 
fendants against  whom  no  verdict  was  ren- 
dered. 

na.  Note.— For  other  cases,  see  Appeal  and 
Brr^  Cent  Dig.  if  219S-2201;    Dec.  Dig.  S 


8.  Affeal  and  Kbbob  (i  781*)— I>isui88AI/— 
Gbounds — ^Amendment  or  Judoicxnt. 

Where,  after  an  appeal  from  a  judgment, 
the  trial  court  makes  a  nunc  pro  tunc  entry  in 
terms  annulling  the  judgment  and  entering  a 
new  one  bat  in  effect  only  eliminating  one  of 
the  defendants  against  whom  no  verdict  was 
rendered,  the  appeal  will  not  be  dismissed  on 
the  ground  that  the  judgment  appealed  from 
has  been  annulled;  the  nunc  pro  tunc  entry 
showing  the  real  determination  of  the  cause  as 
of  the  date  of  the  original  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  63-80,  8122;  Dec  Dig.  f 
781.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Action  by  Roy  Fisher,  a  minor,  by  Andrew 
J.  Crafton,  his  guardian  ad  litem,  against 
the  Portland  Railway,  Light  ft  Power  Com- 
pany and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  On  motion  to 
dismiss  appeal.    Denied. 

Griffith,  Leiter  &  Allen,  of  Portland  (F.  J. 
Lonergan,  of  Portland,  on  the  brief),  for  ap- 
pellants. Kimball  ft  Ringo,  of  Portland 
(Seitz  ft  Clarlc,  of  Portland,  on  the  brief),  for 
respondent 

McNARY,  J.  This  is  a  motion  to  dismiss 
an  appeal  upon  the  premise  that  the  Judg- 
ment from  which  the  appeal  is  taken  was 
annulled  by  the  trial  court  and  a  different 
Judgment  entered  in  lieu  thereof.  On  April 
17, 1913,  a  Judgment  for  |5,000  was  docketed 
in  the  circuit  court  of  Multnomah  county  in 
tavoT  of  plaintiff  and  against  defendants. 
The  Portland  Railway,  Light  ft  Power  Com- 
pany on  July  3,  1913,  filed  its  notice  of  ap- 
peal and  subsequently  took  steps  necessary  to 
perfect  its  record  in  this  court  On  August 
29,  1913,  the  circuit  court,  in  the  presence  of 
the  legal  representatives  of  the  parties  liti- 
gant, entered  the  following  Judgment:  "It 
appearing  to  the  court  that  on  the  17th  day 
of  April,  1918,  a  verdict  was  returned  by  the 
Jury  in  the  sum  of  $5,000  against  the  de- 
fendant Portland  Railway,  Light  ft  Power 
Company  in  the  above-entitled  cause,  and  not 
against  the  Portland  Water  Power  ft  Electric 
Transmission  Company.  It  appearing  to  the 
court  that,  through  inadvertence  and  mis- 
take, a  Judgment  was  rendered  and  entered 
against  both  defendants  above  named  in 
said  cause  on  said  verdict  for  the  sum  of 
$6,000  and  $63.60  costs  and  disbursements, 
and  it  further  appearing  to  the  court  that 
said  Judgment  so  rendered  and  entered  on 
said  verdict  against  the  defendant  corpora- 
tion above  named  should  be  vacated  and  held 
for  naught,  and  that  a  Judgment  should  be 
entered  to  conform  with  said  verdict,  to  wit, 
a  Judgment  in  the  sum  of  $5,000  and  costs 
and  disbursements  taxed  at  $63.60  against 
the  Portland  Railway,  Light  &  Power  Com- 
pany, one  of  the  defendants  above  named: 
Now,  therefore,  it  is  considered,  ordered,  and 
adjudged  tltat  said  Judgment  rendered  and 
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entered  on  the  17th  day  of  April,  1013,  be  and 
the  Bame  Is  hereby  annulled  and  held  for 
naught;  and  It  Is  further  considered,  ordered, 
and  adjudged  that  the  plaintiff  above  named 
do  bare  and  recover  of  and  from  the  defend- 
ant Portland  Railway,  light  &  Power  Com- 
pany the  sum  of  $6,000  and  his  costs  and  dis- 
bursements in  this  action  taxed  at  $63.60, 
and  that  execution  issue  therefor,  and  that 
this  order  be  entered  nunc  pro  tunc  as  and  of 
the  17th  day  of  AprU,  1913."  From  this 
'  judgment  no  notice  of  appeal  was  given. 

[1]  The  record  before  us  is  supported  sole- 
ly by  the  original  Judgment  under  date  of 
April  17,  1013.  By  the  exactment  of  section 
550,  L.  O.  K,  the  serving  and  filing  of  a 
notice  of  appeal  is  an  act  prerequisite  to  this 
court  acquiring  Jurisdiction.  Not  only  must 
notice  be  given  as  required  by  the  statute, 
but  the  contents  thereof  must  describe  with 
reasonable  certainty  the  Judgment  or  decree 
from  which  the  appeal  is  taken. 

[2, 3]  In  a  consideration  of  this  motion  it 
must  be  borne  in  mind  that  the  Judgment  en- 
rolled August  29,  1913,  was  after  the  expira- 
tion of  the  term  wherein  the  original  Judg- 
ment was  entered,  and  as  a  consequence 
thereof  the  trial  court  was  without  Jurlsdic- 
tton  to  annul  the  Judgment  entered  April  17, 
1918.  While  the  court  used  the  expression 
that  the  original  Judgment  was  "annulled 
and  held  for  naught,"  subsequent  language 
shows  that  the  order  was  only  nunc  pro  tunc 
in  character.  All  the  court  professed  to  do 
by  the  last  order  was  to  eliminate  one  of  the 
defendants  and  thereby  relieve  it  from  the 
burden  of  the  first  Judgment  This  the  court 
had  a  right  to  do  by  the  entry  of  the  Judg- 
ment of  August  29,  1913,  as  and  of  April  17, 
1013.  BO  that  the  latter  order  would  reflect 
the  truth  of  the  record  which  by  inadvert- 
ence was  omitted  from  the  primal  Judgment 
Orover  v.  Hawthorne,  62  Or.  65, 116  Pac.  100, 
121  Pac.  804;  Frederick  &  Nelson  y.  Bard, 
134  Pac.  81&  Therefore,  on  principle,  the 
only  Judgment  which  speaks  the  final  de- 
termination of  the  rights  of  the  parties  as 
adjudged  by  the  lower  court  is  the  one  from 
which  this  appeal  is  taken  under  date  of 
April  17, 1013. 

Wherefore  the  motion  to  dismiss  is  over- 
ruled. 

McBRIDB,  a  3n  and  BBAN  and  EAKIN. 
J  J.,  concur. 


WEST  OREGON  LUMBER  CO.  t.  BRADT 

et  aLt 

(Supreme  Ck>nrt  of  Oregon.    Jan.  13,  1914.) 

JusncBB  or  the  Pkace  (}  167*)— Apfkai.  — 
CoBBKcnoN  or  Recobd. 

On  appeal  from  a  justice  of  the  peace,  when 
it  was  found  that  the  amended  complaint  on 
which  the  case  was  tried  was  not  in  the  record, 
the  circuit  court  could  not  antborize  a  copy  to 
be  substituted  therefor,  the  proper  proceeding 


bdng  by  application  to  the  Justice,  and,  fai  tb* 
absence  of  such  application,  the  drcait  coart 
properly  dismissed  the  case. 

[Ed.  Note. — For  other  cases,  see  Jostices  o{ 
the  Peace,  Cent  Dig.  H  647-661.  664;  Dec 
Dig.  i  ie7.*J 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  McGUm, 
Judge. 

Action  by  the  West  Oregon  Lumber  Com- 
pany against  Fred  J.  Brady  and  others. 
From  a  Judgment  of  dismissal  on  appeal  of 
the  plaintiff  from  a  Judgment  of  a  Justice  of 
the  peace  for  defendant  Martin  Denny,  plain- 
tiff appeals.    Affirmed. 

The  plaintiff  brought  am  action  In  the  jus- 
tice's court  for  Portland  district  to  recover 
for  lumber  alleged  to  have  been  sold  and  fui^ 
nlshed  to  defendants  at  their  special  instance 
and  request  The  defendant  Martin  Denny 
answered  by  a  general  denial,  putting  the 
case  at  issue.  After  the  cause  was  thus  at 
issue,  the  plaintiff  served  on  Denny's  counsel 
an  amended  complaint,  substantially  chang- 
ing the  cause  of  action  as  to  Denny,  but  ei- 
ther failed  to  file  it,  or  it  was  lost  from  the 
files.  The  defendant  Denny  demurred  to  the 
amended  complaint,  and  his  demurrer  being 
sustained,  plaintiff  appealed  to  the  drcolt 
court  Upon  the  transcript  being  filed,  It 
was  discovered  that  the  amended  complaint 
was  not  In  the  record,  and  thereupon  de- 
fendant Denny  moved  to  rtiHmioii  the  appeal, 
which  motion  was  overruled,  and  the  plain- 
tiff was  permitted  to  substitute  a  copy  for 
the  original  amended  complaint  and  def^d- 
ant  Denny  to  file  an  answer  thereto.  There- 
after, a  copy  of  the  amended  complaint  hav- 
ing been  filed,  the  defendant  Denny  answered 
by  a  general  denial,  and  the  plaintiff  object- 
ed to  the  filing  of  the  answer  on  the  ground 
that  the  answer  changed  the  issue  tried  in 
the  court  below  from  one  of  law  to  an  issue 
of  fact,  which,  being  a  substantial  change  of 
the  Issues  tried  in  the  court  below,  was  inim- 
ical to  section  2464,  L.  O.  L.  Thereafter  the 
court  reversed  Its  ruling  upon  the  demurrer 
to  the  amended  complaint,  and  sustained  the 
same;  and,  plaintiff  refusing  to  plead  fur- 
ther, the  defendant  Denny  had  Judgment  of 
dismissal,  from  which  plaintiff  appealsL 

R.  W.  Wilbur,  of  Portland  (Wilbur  ft 
Spencer  and  J.  C.  Simmons,  all  of  Portland, 
on  the  brief),  for  appellant  M.  O.  Wllklns, 
of  Portland,  for  respondent 

McBRIDE,  C.  J.  (after  stating  the  facts 
as  above).  The  circuit  court  bad  no  Jurisdic- 
tion to  allow  a  substitution  of  the  copy  «t 
the  amended  complaint  It  was  the  dn^  of 
the  appellant  to  bring  into  the  circuit  court 
a  perfect  record.  If  portions  of  the  iscord 
had  been  lost,  it  was  the  duty  of  the  appel- 
lant to  have  applied  to  the  Justice's  court  for 
leave  to  substitute  copies  before  bringing  up 
his  transcript    Falling  to  do  this,  the  circuit 
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court  was  wlthoat  juriBdlction  to  hear  tbe 
cause.  Gorbltt  &  Blacleay  et  aL  t.  Bauer  et 
al.,  10  Or.  340. 

Plalntur  was  In  the  appellate  court  with- 
out 8^  complaint,  and  the  action  waa  properly 
dismissed: 

The  judgment  la  affirmed. 

BEAN,  KAKm,  and  McNABY,  JJ.,  concur. 


JOHNSON  T.  MIAMI  LUMBER  CO. 
(Snpreme   Court  of  Oregon.     Jan.  18,   1914.) 

1.  Attobnst  and  Clmnt  (i  167*)  —  AonoK 

rOB  COKFENBATION — INBIBTTCTIONB. 

In  an  action  by  an  attorney  for  conntensa- 
tion,  evidence  that,  after  plaintiff  had  tendered 
d^endant  his  reaignation  of  an  employment  on 
a  monthly  retainer  of  $30  onless  defendant 
shoald  dischaige  an  objectionable  employ^,  de- 
fendant willfuily  kept  from  plaintiff  knowledge 
that  the  objectionable  employ^  had  been  retain- 
ed, and  plaintiff's  resignation  accepted,  till  plain- 
dff  liad  rendered  services  in  important  litigation 
then  pending,  and  bad  accepted  the  nsaal  month- 
ly retainer,  justified  an  instmction  as  to  frand- 
tilent  conduct  of  the  defendant  in  foiling  to 
noti^  pininHtf  of  the  acceptance  of  his  resigna- 
tion. « 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  H  373-376;  Dec.  Dig.  }  ie7.*] 

2.  Atpkai.  aitd  Ebbob  (f  260*)— PanxNTATioif 
or  QnBsnoNB  lit  Tbiai.  Coubt— Nxcxssirr 
roB  BxcxFnoRS. 

A  ruling  ezduding  evidence  ^annot  be  con- 
odered  on  appeal,  when  not  excepted  to. 

rEd.  Note.— For  other  cases,  see  Appeal  and 
F.rror.  Cent  Dig.  U  1B03-1S16;    Dec.  Dig.  | 

.  2eo.»] 

Department  2.  Appeal  from  Circuit  Court, 
Tillamook  County;  Percy  B.  Kelly,  Judge. 

Action  by  S.  S.  Johnson  against  the  Miami 
Lumber  Company.  From  a  judgment  for 
plaintiff  for  |4S5,  defendant  appeals.  Af- 
firmed. 

This  Is  an  action  to  recover  for  the  reason- 
able value  of  legal  serrlceB  rendered  defend- 
ant The  complaint,  In  suhstance,  alleges 
that  between.  October  6  and  December  26, 
1911,  plaintiff,  at  the  Instance  and  request  of 
defendant,  rendered  certain  legal  services  for 
defendant  in  the  trial  of  a  certain  case  In 
the  United  States  District  Court;  that  the 
reasonable  value  of  such  services  and  of 
plaintUTs  expenses  In  connection  therewith 
was  the  sum  of  $600;  that  defendant  has 
paid  plalntUTs  expenses  and  tbe  further  sum 
of  $15,  leaving  due  the  sum  of  $466.  De- 
fendant answered,  admitting  that  plaintiff 
rendered  the  services  alleged,  but  denying  the 
valne  thereof,  and  set  up  a^  an  affirmative 
defense  that  at  all  the  times  from  April  1, 
1909,  to  January  1,  1912,  plaintiff  and  C.  W. 
Tilmage  were  the  retained  attorneys  of  de- 
fendant under  and  by  virtue  of  a  contract 
with  them,  whereby  they  agreed  to  attend  to 
all  defendant'?  business  in  the  courts  of  the 
■tate  of  Oregon  for  the  sum  of  $30  per  month, 
and  their  necessary  expenses,  and  that  the 


litigation  for  which  plaintiff  seeks  to  recover 
in  this  action  waa  litigation  arising  and  con- 
ducted under  the  terms  and  conditions  of 
said  contract,  alleging  payment  under  the 
terms  of  that  agreement  The  plaintiff's 
reply  admitted  the  making  of  the  agreement, 
but  alleged  that  on  the  23d  day  of  November, 
1911,  there  was  a  disagreement  between 
plaintiff  and  certain  agents  of  defendant  In 
Tillamook  county;  that  on  said  date  plaintiff 
wrote  defendant  that  unless  one  of  its  agents 
was  discharged  from  its  onploy  defendant 
must  accept  the  resignation  of  plaintiff,  to 
take  effect  on  the  30th  day  of  September, 
1911;  that  said  letter  was  received  by  de- 
fendant prior  to  the  date  last  mentioned; 
that  upon  receipt  of  said  letter  of  resigna- 
tion, the  defendant,  unknown  to  plaintiff, 
did  not  discharge  said  employe,  and  failed  to 
Inform  plaintiff  whether  or  not  his  resigna- 
tion was  accepted,  but  did  immediately  noti- 
fy its  agent  in  Tillamook  and  C.  W.  Talmage, 
its  attorney,  that  plaintiff  had  resigned  and 
was  no  longer  in  its  employ;  that  the  said 
agents  of  defendant  did  not  notify  plaintiff 
that  his  resignation  was  accepted;  but  that 
defendant  and  its  attorney  Talmage,  in  order 
to  obtain  the  legal  services  of  plaintiff  at  only 
trifling  costs  to  a  very  Important  law  action, 
fraudulently  represented  and  led  plaintiff  to 
believe  by  acts  and  words  that  he  was  still 
retained  as  attorn^,  and  did  not  notify  him 
that  his  resignation  had  been  accepted  until 
after  his  services  in  the  law  action  had  been 
rendered,  thereafter  informing  Mm  that  his 
resignation  bad  been  accepted  as  of  September 
30, 1911. 

R.  E.  Page  and  H'.  D.  Roberts,  both  of 
Salem  (C.  W.  Talmage,  of  Tillamook,  on  the 
brief),  for  appellant  R.  R.  Dunlway,  of 
Portland  (T.  B.  Handley  and  Webster 
Holmes,  both  of  Tillamook,  on  tbe  brief),  for 
respondmt 

McBRIDB,  G  J.  (after  stating  the  facts  as 
above).  The  pleadings  are  voluminous,  and 
the  foregoing  is  only  a  summary,  but  it  Is 
deemed  sufficient  to  present  the  issue  tried  in 
tbe  court  below.  It  appears  from  plaintifTs 
testimony  that  plaintiff  and  C  W.  Talmage 
were  partners  in  the  practice  of  law  when  the 
agreemeat  with  defendant  for  tbe  rendition 
of  legal  services  was  entered  into,  and  that 
while  this  agreement  was  in  force  a  case 
entitled  "Wheeler  v.  Miami  Lumber  Com- 
pany" was  Instituted  against  defendant  The 
firm  of  Johnson  &  Talmage  had  been  dis- 
solved, but  it  was  agreed  between  them  that 
they  would  jointly  conduct  tbe  business  of 
the  defendant,  and  share  in  tbe  retainer  of 
$30  a  month.  On  September  28,  1911,  the 
plaintiff  wrote  the  defendant  the  following 
letter:  "Miami  Lumber  Company.  I  have 
written  yon  heretofore  concerning  tbe  man  in 
your  employ  by  name  of  Hiram  Eadus. 
*    *    *    Tou  have  paid  no  attention  to  this. 
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at  least  yon  bare  not  answered  mj  letter. 

*  •  •  Mr.  Talmage  and  I  have  dissolved 
partnership  a  few  months  ago,  but  have 
been   carrying  on   yonr   business   together. 

*  •  •  As  you  have  Ignored  the  recom- 
mendation heretofore  made  by  me  with  re- 
spect to  this  man  Eadus  I  wish  to  say  that 
on  and  after  the  30th  day  of  September, 
which  ends  a  quarter  of  our  employment  as 
your  attorney,  that  unless  you  Immediately 
discharge  Eadus  yod  may  consider  myself  no 
longer  as  your  attorney.  ♦  •  •  This  man 
Eadus    is    a    disreputable    trouble    maker. 

*  •  ♦  Now  kindly  understand  that  If  yon 
do  not  Immediately  discharge  from  your  em- 
ploy Hiram  Eadus  you  may  consider  my 
resignation  as  your  attorney,  tendered  to  take 
effect  on  the  30th  day  of  September.  S.  S. 
Johnson."  Defendant  replied  thereto  as  fol- 
lows: "October  5, 19U.  Mr.  Sidney  S,  Jolm- 
son.  Replying  to  your  letter  of  September 
23d,  regarding  Mr.  Eadus,  will  say  we  have 
written  Mr.  Bent  about  the  matter  and 
wUl  communicate  with  you  further.  Miami 
Lumber  Company,  by  Isham."  Defendant 
sent  the  following  letter  to  its  agent  Id  TUla- 
mook:  "October  24,  1811.  Mr.  A.  8.  Bent 
We  have  yours  of  October  18th  with  letter  of 
explanation  from  Mr.  Eadus.  We  accept  the 
explanation  and  let  the  matter  drop.  Mr. 
Talmage  la  going  to  act  as  our  attorney  as 
Mr.  Johnson  has  resigned.  Miami  Lumber 
Company,  by  Isham."  Bent  did  not  notify 
plaintilt  or  Talmage  of  the  receipt  of  tliis 
letter  until  after  plaintiff  bad  completed  his 
services  and  won  for  defendant  the  case  of 
Wheeler  t.  Miami  Lumber  Company,  which 
was  an  Important  case  Involving  a  claim 
against  it  of  several  thousand  dollars.  After 
plaintiff  had  won  this  case  and  taken  his 
share  of  the  retainer  from  Talmage,  suppos- 
ing that  his  request  had  been  compiled  with 
and  the  objectionable  agent  discharged,  he 
was  informed  for  the  first  time  that  his  resig- 
nation liad  been  accepted  In  October,  and 
that  he  was  no  longer  an  attorney  for  the 
company.  Without  repeating  it  in  detail,  we 
think  there  was  sufficient  evidence  tending  to 
show  that  defendant's  agent  in  Oregon  had 
willfully  kept  from  plaintiff  the  knowledge 
that  the  objectionable  employe  had  not  been 
discharged,  and  that  his  resignation  liad  been 
accepted  to  Justify  the  submission  of  the  case 
to  the  Jury.  It  is  clear  that  if  plaintiff  had 
known  that  his  employment  by  defendant 
had  been  terminated  and  that  he  would  no 
longer  receive  bis  share  of  the  retainer 
theretofore  paid  to  Talmage  &  Johnson,  he 
would  not  have  rendered  the  very  valuable 
services  given  by  him  for  the  pittance  paid 
him  by  Talmage.  The  defendant  and  its 
agent  knew  that  he  was  rendering  the  servic- 
es, and  allowed  him  so  to  do  after  it  had  ac- 
cepted his  resignation;  and  its  failure  to 
notift^  Talmage  or  plaintiff  that  it  had  retain- 
ed the  objectionable  employe,  but  had  accept- 


ed Johnson's  resignation,  might  well  satisfy 
a  Jury  that  it  was  seddng  to  obtain  the  bene- 
fit of  his  previous  knowledge  of  the  case,  and 
his  ability  to  conduct  it  to  a'  saocessfol  Issne, 
without  giving  an  equivalent. 

[1]  It  is  also  urged  that  the  court  ened 
in  instructing  the  Jury  in  relation  to  tlie 
fraudulent  conduct  of  the  defendant  In  fail- 
ing to  notity  plaintiff  of  the  acceptance  of  his 
resignation  before  he  tiad  rendered  the  serv- 
ices above  alluded  to;  but,  for  the  reasons 
above  given,  we  think  the  instruction  was 
Justified  by  the  evidence. 

[2]  It  is  true  that  in  the  course  of  the  trial 
the  court  ruled  that  there  had  been  no  evi- 
dence of  fraud  and  bad  faith  on  the  part  of 
the  defendant,  and  excluded  testimony  of- 
fered to  show  that  Talmage  had  no  knowl- 
edge of  the  acceptance  of  plaintiff's  resigna- 
tion until  after  the  trial  of  the  case  of  Wheel- 
er V.  Miami  Lumber  Company;  but  this 
ruling  was  not  excepted  to,  and  cannot  be 
considered  here.  In  fact  there  was  no  evi- 
dence that  Talmage  knew  any  more  about  the 
matter  than  did  plaintiff.  But  there  is  evi- 
dence that  defendant  and  its  agent  in  Tilla- 
mook knew  that  Johnson  was  no  longer  under 
retainer  by  the  company  and  was  no  longer 
a  partner  of  Talmage,  and,  with  this  knowl- 
edge in  its  possession,  continued  to  corre- 
spond with  Johnson  and  to  accept  his  services 
and  their  valuable  results,  without  informiog 
him  that  when  they  were  terminated  he 
would  no  longer  be  in  receipt  of  a  retainer 
£rom  it 

The  verdict  was  Just,  and  Uie  Judgment  is 
affirmed. 

BEAN,  EAKIN,  and  McNABY,  JJ.,  ooncor. 


BAOLB  CLIFF  FISHING  CO.  t.  Me- 
GOWAN  et  aL 

(Supreme  Court  of  Oregon.    Jan.  6,  1914.) 

1.  Courts  (|   493*)  —   Pkderal  and   Stah 
cocrts— conchrbent  jurisdiction. 

When  either  a  state  or  federal  court  first  se- 
cures concurrent  jurisdiction  of  a  cause,  the 
Other  cannot  interfere  with  or  control  the  pro- 
cess at  the  first,  and  any  attempt  to  do  so  be- 
fore a  final  decision  is  reached  is  void. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  1846-1352;  Dec  Dig.  |  493.*] 

2.  Judgment  (S  829*)  —  Conclusiveness  — 
Identity  o»  SuBJEOT-MAirBB. 

A  decree  of  the  Circuit  Ck>urt  of  the  United 
States  for  the  Western  District  of  Waahington 
determining  that  defendants,  under  a  license 
from  the  fish  commissioner  of  Wasliington,  had 
the  exclusive  right  to  maintain  at  places  specified 
set  nets  for  salmon  until  March  31,  1912,  does 
not  bar  a  suit  in  Oregon,  after  the  date  named, 
to  enjoin  obstrnctiona  of  fishing  rights  at  the 
same  places  under  the  laws  of  Oregon ;  the 
proper  court  having  meantime  decided  that  the 
boundary  was  so  located  as  to  include  the  places 
in  question  in  Oregon,  Instead  of  Washington. 
TEd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  1610-1516;   Dec.  Dig.  i  829.  •] 
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3.  Cotrsn  (I  39*>— JinxJiraHT  (|  488*)— Juws- 
DioTiow— DmnsmaNATJON  —  iiueOATioNB  in 
Pliadihos. 
The  aathority  of  a  court  to  hear  and  de- 
termine a  cause  depends  upon  the  allegations  of 
the  initiatory  pleading,  and  not  upon  the  facts, 
tod  an  error  in  determining  the  jarisdiction  does 
not  nsnally  render  the  judgment  void,  but  void- 
able only. 

[£d.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {}  16^-161;  Dec.  Dig.  |  89:*  Judgment, 
Cent  Dig.  8  939;   Dec  Dig.  f  498.*] 

1  Navioablk  Watbbs  (4  39*)  —  RiPABiAit 

Eights— Access  to  Water. 
As  an  incident  to  the  lawful  occupation  of 
lands,  one  border  of  which  is  the  low-water  line 
of  the  Colnmbia  river,  the  occupant  has  the 
private  right  of  aceeas  at  the  aites  occupied  to 
and  from  the  stream. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  «  21,  53,  82,  103,  112,  117, 
127,  239-244;    Dec  Dig.  |  39.*] 

6.  Navigable  Watxbs  (H  36,  37*>— Ownbb- 
8HIP  or  Bed— ExTBNT. 

The  margin  of  Oregon's  ownership  of  the 
bed  of  a  navigable  stream  is  the  line  of  ordinary 
high  water,  and  the  state  may  convey  the  part 
between  ordinary  high  and~low  water  to  the  ex- 
clusion of  the  riparian  rights  of  the  upland 
owner. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  180-226,  286;  Dec  Dig. 
«36,87.*1 

8.  Fish  (f  6*)— BzoLtwrvB  Biohts— Owmtsa 

or  TlDKLANDS. 

A  tideland  owner  on  a  navigable  stream  has 
tke  exclusive  right  to  draw  a  seine  on  his  own 
land ;  bat  he  cannot  exercise  any  prerogative  in 
the  manner  of  catching  the  fish  differing  from 
that  which  may  be  legally  asserted  by  every  oth- 
er dtisen  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Fish,  Gent 
Dig.  H  11-18;   Dec  Dig.  |  6.*] 

7.  MOHOPOUES   (i  4*>— EZOLUBIVE  RiOHTB  — 

iHJuncnoN. 
Under  Ij.  O.  I<.  H  B272,  6283,  6294,  6298, 
5303,  5304,  providing  for  licenses  for  fishing 
salmon,  the  fees  for  licenses  to  be  placed  in  a 
hatchery  fund,  and  the  place  of  operation  un- 
der a  license  to  be  designated  by  the  number  of 
the  license  placed  on  the  bank  of  the  river,  or 
on  a  buoy,  the  maintenance  in  a  river,  under  a 
license,  of  rocks  to  which  buoys  are  attached,  a 
cable  to  which  a  boat  may  be  fastened  for  fish- 
ing operations,  and  other  appliances,  tend  to 
create  an  exclusive   right  of  fishing,   and  are 


properly  enjoined. 

[Ed.  Note. — ^For  other  cases,  see  Monopolies, 
Cent  Dig.  I  8 ;   Dec  Dig.  |4>] 

8.  MoiroPouBs  (i  4*)— Ezolubite  Bioht  or 

FUEKBT. 

An  exclusive  right  of  fishing  in  a  navigable 
atream  cannot  be  granted  to  any  person  under  a 
Goostitntion  forbidding  the  creation  of  a  monop- 
oly in  the  porsnit  of  a  lawful  undertaking. 

[Ed.  Note.— For  otlier  cases,  see  Monopolies, 
Cent  Dig.  I  8;  Dec,  Di*.  |4?] 

In  Bana  Appeal  from  Oircalt  Court,  Glat- 
Bop  County;  3.  A.  Bakln,  Judge. 

Suit  by  tbe  Eagle  Cliff  Fishing  Company 
against  H.  S.  McGowan  and  others.  From  a 
decree  for  plaintiff,  defendants  appeaL  Af- 
firmed. 

This  is  a  suit  to  enjoin  interference  with 
the  right  of  access  to  a  navigable  stream 
from  a  part  of  the  tidelands  fronting  upon 
Sand  Island  in  the  Columbia  river  near  its 
month.    The  facts  are  ttiat  by  proclamation 


of  tbe  President  of  tbe  United  States  tbis 
Island  was  on  August  29,  1863,  withdrawn 
from  sale,  and  reserved  for  military  purpos- 
es. All  of  tbe  tidelands  abutting  upon  tbe 
island  were  granted  to  tbe  United  States  by 
an  act  of  the  Legislature  of  this  state,  ap- 
proved October  24,  1864.  Special  Laws,  Or. 
1864,  p.  72.  These  lands  were  surveyed,  and, 
from  a  plat  thereof  received  In  evidence,  It 
appears  that  the  general  outline  of  the  sontb- 
erly  and  easterly  shores  of  Sand  Island  form 
nearly  a  right  angle,  except  that  tbe  corner 
la  circular.  Tbe  measurement,  as  far  as  ma- 
terial, divided  tbe  lands  into  tracts  called 
sites  numbered  1,  2,  and  8.  No.  1  embraces 
tbe  comer;  tbe  length  of  the  low-water  line 
being  about  4,600  feet  Sites  2  and  3  Join 
No.  1  on  the  east  in  tbe  order  named;  tbe 
length  of  each  being  3,500  feet  Pursuant  to 
a  act  of  Congress  approved  July  28,  1892,  c. 
816,  27  Stat  321  (U.  S.  Comp.  St  1901,  p. 
2629)  tbe  SecreUry  of  War,  on  May  1, 1908, 
caused  to  be  leased  to  the  Columbia  River 
Packers'  Association,  an  Oregon  corporation, 
sites  numbered  2  and  3  for  a  term  of  three 
years.  Tbe  defendaut  H.  S.  McGowan,  hay- 
ing secured  from  tbe  flab  commissioner  of  tbe 
state  of  Washington  licenses  to  catch  salmon 
by  operating  until  March  31,  1912,  set  nets 
in  tbe  Columbia  river  in  front  of  Sand  Is- 
land, located  tbe  lines  Intended  to  be  occu- 
pied In  placing  suCb  nets  by  securely  ancbor- 
ing  buoys  for  that  purpose.  Sucb  lessee 
thereupon  commenced  a  suit  in  July,  1908, 
In  tbe  Circuit  Court  of  tbe  United  States  for 
tbe  Western  District  of  the  State  of  Wash- 
ington, Western  Division,  against  tbe  defend- 
ants herein,  H.  S.  McGowan,  Eric  LLadstrom, 
and  J.  P.  Coyle,  residents  of  that  state,  to  en- 
join the  placing  in  the  river  of  any  obstruc- 
tion in  front  of  tbe  demised  premises,  alleg- 
ing In  tbe  bill  that  Sand  Island  was  situated 
within  tbe  borders  of  that  state.  Sucb  suit 
having  been  at  issue  was  tried,  and  on  Feb- 
ruary 5,  1912,  an  interlocutory  decree  was 
given  ttiat,  until  March  31st  of  that  year,  the 
expiration  of  the  then  fishing  license  issued 
to  McGowan,  be  and  the  other  defendants 
were  entitled  to  tbe  exclusive  right  to  main- 
tain at  the  places  specified  set  nets  for  tbe 
purpose  of  catching  salmon,  and  the  plaintifT 
in  tbe  suit  was  enjoined,  until  the  expiration 
of  tbe  time  so  limited,  from  interfering  with 
the  exercise  of  that  right.  At  the  time  sucb 
suit  was  begun  the  boundary  between  Wash- 
ington and  Oregon  bad  long  been  In  dispute. 
It  being  asserted  by  some  persons  that  tbe 
line  extended  south  of  Sand  Island;  but  on 
November  11,  1908,  the  Supreme  Court  of 
tbe  United  States,  In  an  original  suit  insti- 
tuted to  ascertain  the  dividing  line,  deter- 
mined that  it  ran  north  of  that  Island,  there- 
by Including  It  within  Oregon.  Washington 
V.  Oregon,  211  U.  S.  127,  29  Sup.  Ct  47,  53  h. 
Ed.  118;  B.  c,  214  V.  S.  205,  29  Sup.  Ct  631. 
63  li.  Ed.  969. 
Tbe  plaintltr  In  sucb  suit  on  Mardi  28, 
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1911,  In  consideration  of  the  annual  payment 
of  $12,506,  secured  from  the  Secretary  of 
War  a  lease  of  sites  numbered  t,  2,  and  3 
for  a  term  of  three  years.  The  defendants 
herein,  on  April  1,  1912,  obtained  from  the 
master  flsb  warden  of  Oregon  licenses  to 
catch  salmon  by  operating  in  front  of  such 
sites  11  set  nets  and  2  seines.  The  plaintiff 
herein  was  incorporated  under  the  laws  of 
the  state  of  Washington,  May  15,  1912,  and 
on  the  11th  of  the  next  month  was  duly  per- 
mitted to  engage  In  business  In  the  state  of 
Oregon.  The  plaintiff  in  the  suit  in  the  fed- 
eral court  on  June  6,  1912,  In  consideration 
of  the  payment  of  the  annual  rent  of  these 
Bites,  as  hereinbefore  stated,  and  the  sale  to 
it  of  all  merchantable  fish  that  might  be 
caught,  sublet  to  the  plaintiff  herein  the  ser- 
eral  sites  named  for  the  remainder  of  the 
term.  The  defendants  herein,  as  copartners, 
undertaking  to  operate  under  the  licenses 
last  mentioned,  anchored  to  heavy  rocks,  put 
into  the  river  in  front  of  these  sites,  and  at 
right  angles  with  the  current,  wooden  buoys, 
about  4  feet  long,  and  0x6  Inches  wide.  In- 
dicating the  lines  intended  to  be  occupied  by 
nets  150  to  300  feet  in  length  to  be  set  from 
550  to  950  feet  apart,  and  also  placed  in  that 
stream,  about  40  feet  below  the  line  of  low 
water,  and  on  front  of  these  sites,  a  steel 
cable  about  1,200  feet  in  length,  which  wire 
rope  was  fastened  at  each  end  and  in  the 
middle  to  heavy  iron  rails  that  were  sunk  by 
a  hydraulic  pump  Into  the  sand  to  the  depth 
of  about  a  foot  To  this  cable  were  attach- 
ed buoys;  the  defendants  intending  to  moor 
thereto  vessels  having  machinery  with  which 
seines  could  be  operated  and  the  salmon  that 
might  be  thus  encircled  removed  without 
dragging  the  net  to  the  shore.  The  plaintiff 
her^n,  on  June  12,  1912,  also  secured  from 
the  master  fish  warden  of  Oregon  licenses  to 
catch  salmon  by  operating  at  Sand  Island 
two  seines,  each  not  to  exceed,  1,800  feet  in 
length.  Employes  of  the  plaintiff  removed 
from  the  river  buoys,  rocks,  cable,  and  iron 
rails  80  placed  therein  by  the  defendants, 
commenced  operating  seines  in  front  of  the 
specified  sites  to  and  npon  which  the  nets 
were  hauled,  and  therenpon  instituted  this 
suit 

The  complaint  states  many  of  the  facts 
hereinbefore  set  forth,  and  avers,  inter  alia, 
that  the  obstructions  so  placed  In  the  river 
by  the  defendants  interfere  with  an  exercise 
of  the  plaintiff's  right  of  access  to  the  Co- 
lumbia river  from  such  tidelands.  The  an- 
swer denies  the  material  averments  of  the 
complaint,  sets  up  afBrmatlve  matters  as  sep- 
arate defenses  and  by  way  of  cross-bill,  and 
as  an  estoppel  to  the  maintenance  of  the  suit, 
details  the  pleadings  filed  in  and  the  decree 
rendered  by  the  federal  court  In  the  suit  re- 
ferred to,  alleging  that  the  plaintiff  herein 
is  the  successor  in  interest  of  the  plaintiff  In 
that  suit  and  In  privity  in  estate  with  it. 
The  reply  put  in  issue  the  allegations  of  new 


matter  thus  set  forth,  and  the  cause  bdng 
tried  resulted  In  a  decree  as  prayed  for  la 
the  complaint,  and  the  defendants  appeal 

Leslie  Craven  and  Harrison  Allen,  both  of 
Portland  (Griffith,  Iieiter  ft  AUen,  of  Port' 
land,  on  the  brief),  for  appellants.  0.  0, 
Fulton,  of  Astoria,  for  respondent 

MOORB,  J.  (after  stating  the  facts  as 
above).  [1]  The  questions  to  be  coDsideTed 
are:  (1)  Is  the  determination  of  the  federal 
court,  In  the  case  referred  to,  a  bar  to  the 
prosecution  of  this  suit?  (2)  If  that  decree 
does  not  constitute  an  estopp^  herein,  has 
the  plaintiff,  by  reason  of  Its  possession  of 
the  tidelands  fronting  upon  a  part  of  Sand 
Island,  the  right  to  enjoin  the  placing  la  the 
Columbia  river,  in  front  of  its  premises  the 
obstructions  mentioned,  when  the  defendants 
were  undertaking  to  exercise  at  such  place 
privileges  alleged  to  have  been  obtained 
from  the  master  fish  warden  of  Oregon  pur- 
suant to  prior  licenses,  issued  to  than  for 
that  purpose?  These  inquiries  will  be  treat- 
ed in  the  order  stated.  Although  the  state 
and  the  federal  courts  constitute  a  uniform 
judicial  system,  they  are  so  essentially  dis- 
tinct that  neither,  when  concurrent  jurisdic- 
tion has  first  been  secured  by  one,  can  inter- 
fere with  or  control  the  process  of  the  other, 
and  any  attempt  to  do  so  before  a  final  de- 
cision has  been  reached  Is  void.  Tenth  Nat 
Bank  v.  Sanger,  42  How.  Praa  (N.  Y.)  179; 
E^x  parte  Robinson,  6  McLean,  355,  Fed. 
Cas.  No.  11,935 ;  Ex  parte  Jenkins,  2  Wall 
Jr.  621,  Fed.  Cas.  No.  7,259 ;  Riggs  v.  John- 
son County,  6  Wall.  166,  18  L.  Ed.  768; 
United  States  ex  reL  v.  Council  of  Keokuk,  6 
WalL  514,  18  L.  Ed.  93a 

[2,3]  It  will  be  remembered  that,  after 
the  suit  referred  to  was  commenced  hi  the 
federal  court  of  the  state  of  Washington, 
Sand  Island  was  determined  by  the  proper 
tribunal  to  be  within  the  limits  of  the  state 
of  Oregon.  Invoking  a  maxim  that  equity 
acts  In  personam,  it  has  been  held  by  a  few 
courts  of  last  resort  that  a  chancery  tiibn- 
nal  having  jurisdiction '  of  the  parties  may 
enjoin  a  trespass  on  or  an  interference  wltb 
land  in  another  state;  the  decree  operating 
directly  on  the  person,  and  indirectly  on  the 
real  property.  Great  Falls  Mfg.  (3o.  v.  Wors- 
ter,  23  N.  H.  462;  Alexander  t.  Tolleston 
Club,  110  111.  65 ;  Schmalts  v.  York  Mfg.  Co., 
204  Pa.  1,  63  Aa  622,  69  L.  R.  A.  907,  S3 
Am.  St  Rep.  782;  Klrklin  t.  Atlas  Savings 
ft  Loan  Ass'n  (Tenn.  Cb«  App.)  60  S.  W.  149. 
The  weight  of  authority  and  apparently  the 
better  reason  support  the  rule  that  a  suit 
to  enjoin  a  threatened  trespass  ujpon  lands 
is  local,  and  must  be  brought  in  the  state  , 
where  the  property  la  situated.  Ophir  Silver 
Mln.  (Jo.  V.  Superior  Court,  147  Cal.  467,  82 
Pac.  70,  S  Ann.  Cas.  340;  Columbia  National 
Sand  Dredging  Co.  v.  Morton,  28  Api».  D.  a 
288,  7  L.  R.  A.  (N.  S.)  114,  8  Ann.  Cas.  511. 
Bttt,  however  this  may  beu  the  authority  of 
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a  court  to  hear  and  determine  a  canse  de- 
pends npon  the  allegations  of  the  Ixltiatory 
pleading,  and  not  npon  the  (acts,  and  an 
error  committed  in  determining  the  Jurisdic- 
tion does  not  nsnally  render  the  Judgment 
Told ;  but  such  misconception  of  the  question 
Is  generally  regarded  as  voidable  only.  Van 
Fleet,  Col.  At  |  60.  As  the  bill  filed  in  the 
federal  court  of  the  state  of  Washington 
averred  that  Sand  Island  was  within  tliat 
state,  and  as  that  tribunal  has  general  Ju- 
risdiction of  the  subject-matter  thus  In- 
Tolved,  it  will  be  assumed,  without  deciding 
'the  gnestloD,  that  the  relief  there  awarded 
was  not  void. 

It  will  be  kept  In  mind  tliat  the  decree 
passed  by  the  federal  court  did  not  purport 
to  tie  anything  more  than  temporary,  and 
was  to  be  in  force  only  until  March  31,  1912, 
tbe  end  of  the  then  current  fishing  year. 
Tbe  rule  is  well-nlgh  universal  that  tbe 
doctrine  of  res  judicata  applies  only  to  final 
determinations,  and  not  to  Interlocutory  de- 
crees. 24  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  793 ; 
2  Black,  Judg.  (2d  Ed.)  J  909;  23  Cyc.  1126; 
1  Van  Fleet,  Former  Adjn.  i  27.  The  decree 
inroked  as  an  estoppel,  to  be  available  for 
tbat  purpose,  must  be  in  force  at  the  time 
of  the  alleged  res  Judicata.  Blgelo;;v,  Es- 
top. (6tb  Ed.)  65.  This  author,  in  a  note 
supporting  the  legal  principle  thus  asserted, 
observes:  "Periodically  securing  grants  of 
licenses,  resting  in  the  discretion  of  magis- 
trates, creates  no  estoppel,  and  same  objec- 
tion may  be  made  of  recurring  hearings,  and 
be  sustained  at  one  time  and  denied  at  an- 
other, without  regard  to  the  state  of  the  rec- 
ord in  the  given  case." 

As  opposed  to  this  postulate,  defendants' 
counsel  call  attention  to  the  following  cases, 
a  sonunary  of  which  decisions  may  be  found 
in  a  part  of  the  syllabus  of  the  flist,  to  wit  : 
"A  i^ht,  question,  or  fact  distinctly  put  ii) 
Issae,  and  directly  determined  by  a  court 
of  competent  Jurisdiction,  as  a  ground  of 
recovery,  cannot  be  disputed  in  a  subsequent 
snlt  between  the  same  parties  or  their  priv- 
ies, and,  ev«i  if  the  second  suit  is  for  a 
different  cause  of  action,  the  right,  question, 
or  fact  once  so  determined  must,  as  between 
the  same  parties  or  their  privies,  be  taken 
as  conclusively  established,  so  long  as  the 
judgment  in  the  first  suit  remains  unmodi- 
fied." Southern  Pacific  Railroad  v.  United 
States,  168  U.  S.  1, 18  Sup.  Gt  18,  42  L.  Ed. 
355;  Baldwin  v.  Maryland,  179  U.  S.  220, 
21  Sup.  Ct.  106,  46  L.  Ed.  160;  Keokuk  & 
H.  Bridge  Co.  v.  People,  189  Ili  276,  56  N. 
E.  1049;  Markley  v.  People  ex  reL,  171  111. 
260,  49  N.  E.  602,  63  Am.  St  Rep.  234; 
Pern  Plow  &  Wheel  Co.  v.  Ward,  6  Kan. 
App.  289,  51  Fac.  806 ;  Freeman  v.  Bamum, 
131  Oal.  386,  63  Pac.  691,  82  Am.  St  Rep. 
35& 

An  examination  of  these   decisions  will 

show  that   the  two  actions  referred  to  in 

each  case  embraced  parts  of  the  same  sub- 
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Ject-matter,  and  the  question  determined  by 
the  prior  adjudication  was  Identical  with 
another  part  of  the  same  subject-matter  in- 
cluded in  the  new  action.  Though  the  inter- 
ference complained  of  herein  is  averred  to 
have  been  committed  at  the  same  place  as 
in  the  fbrmer  suit,  and  the  parties  hereto 
are  identical  except  as  to  alleged  privy  in 
estate  of  one,  the  right  determined  by  the 
federal  court  was  predicated  upon  licenses 
issued  to  the  defendants  pursuant  to  the 
laws  of  the  state  of  Washington;  while  in 
the  case  at  bar  the  licenses  involved  were 
granted  to  tbe  defendants  by  authority  of 
the  state  of  Oregon.  Since  the  decree  glveq  by 
tbe  federal  court  was  not  in  force  when  this 
suit  was  begun,  and  as  the  right  Involved  In 
the  prior  suit  was  not  Identical  with  that 
embraced  therein  the  former  adjudication  la 
not  a  bar  to  the  maintenance  of  this  suit 

Before  considering  tbe  remaining  question, 
it  Is  deomed  proper  to  state  more  in  detail 
the  facts  believed  to  be  material  to  a  cor- 
rect understanding  of  the  cause.  Tbe  water 
in  front  of  sites  1,  2,  and  3  of  Sand  Island, 
for  some  distance  from  tbe  shore,  is  quite 
shallow,  and,  the  bed  of  the  stream  at  that 
place  being  free  from  snags,  the  shoal  affords 
an  excellent  place  for  taking  salmon  with 
seines.  Those  operated  by  the  plaintiff  are 
about  1,800  feet  long,  12  Deet  deep  at  the 
shore  end,  and  60  at  tbe  other.  Beginning 
at  the  deep  end  of  a  seine,  one  of  them  Is 
coiled  on  the  stem  of  a  large  fiat  bottom  boat 
built  for  the  purpose  of  carrying  such  weight 
From  the  narrow  end  of  the  seine  when  thus 
loaded,  a  line  extending  to  tbe  shore  is  drawn 
along  the  beach  by  horses.  When  ready  to 
make  a  sweep,  this  boat  is  towed  by  a  launch 
at  a  right  angle  with  the  current,  the  horses 
holding  the  shore  end  of  the  seine,  and  keep- 
ing it  in  line  with  the  outward  movement  of 
the  propeller.  As  the  boat  is  thus  taken  to- 
wards the  middle  of  the  stream,  its  burden 
is  gradually  discharged,  and  when  unloaded 
a  headline  fastened  to  the  de^  end  of  the 
seine,  and  kept  afloat  by  corlis.  Is  carried  to 
the  shore,  where  it  Is  hitched  to  other 
horses,  which  drag  the  outer  end  of  the  net 
towards  and  along  the  beach,  thereby  form- 
ing a  loop,  and  retaining  tbe  salmon  within 
the  compass.  To  a  rope  on  the  upper  edge 
of  the  seine  are  attached  at  regular  spaces 
corks,  which  sustain  such  rope  on  the  sur- 
face of  the  water,  and  to  a  line  on  the  low- 
er edge  are  fastened  leads,  whereby  that 
cord  is  sunk  to  the  bed  of  tbe  river  over 
wUch  it  Is  dragged.  The  meshea  of  a  seine 
are  too  small  for  a  salmon's  head  to  extend 
through  tbe  interstice  sufficiently  to  entangle 
its  giUs.  When  the  bight  of  the  seine  is 
finally  brought  to  the  shore,  any  fish  encom- 
passed and  retained  by  tbe  sweep  of  the  net 
are  placed  upon  wagons,  and  hauled  to  a 
landing  station  to  be  shipped  to  a  cannery. 
Obstructions  in  the  bed  of  the  river  that 
can  be  reached  by  the  lead  line  are  apt  to 
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rend  tbe  seine,  and  fhiongb  the  gap  thus 
made  any  salmon  tben  within  the  scope  of 
the  net  might  escape.  While  a  seine  might 
possibly  have  been  hauled  along  or  across 
the  wire  rope  referred  to,  without  Injury,  tbe 
large  rocks  placed  In  the  river  as  anchors, 
nud  the  buoys  attached  thereto  and  to  the 
steel  cable,  constituted  such  impediments 
that  the  operation  of  plalntlfTs  seines  would 
necessarily  have  been  difficult,  and  the  In- 
Jury  thereto  apparently  Inevitable. 

H.  8.  McGowan,  as  a  witness  for  the  de- 
fendants, testified  that  It  was  his  intention 
to  use  set  nets  when  other  appliances  were 
not  being  operated,  saying,  in  effect,  that 
their  s^nes  could  not  be  used  when  the  set 
nets  were  In  position.  It  vrlll  thus  be  seen 
that,  if  the  defendants  are  permitted  to  use 
set  nets,  and  to  operate  seines  In  conformity 
with  the  licenses  first  Issued  to  them  by  the 
master  fish  warden  of  Oregon,  an  exercise  of 
such  permission  will  necessarily  deprive  the 
plaintifC  of  all  opportTinity  to  take  salmon  by 
any  means  in  the  shallow  water  In  front  of 
the  sites  mentioned.  When  this  suit  was 
commenced,  and  thereafter,  the  plalntlfT  had 
legal  possession  of  the  tidelands  fronting  up- 
on that  part  of  Sand  Island  that  is  particu- 
larly valuable  for  seining  purposes. 

[4]  As  an  Incident  to  the  lawful  occupa- 
tion of  lands,  one  border  of  which  Is  the  low- 
water  line  of  the  Columbia  river,  the  plain- 
tiff had  the  private  right  of  access  at  such 
sites  to  and  from  that  stream.  Mlcelll  v. 
Andrus,  61  Or.  78,  120  Pac.  737;  Van  Dusen 
Inv.  Co.  v.  Western  Fishing  Co.,  63  Or.  7, 
124  Pac.  677,  126  Pac.  604.  In  Yates  v.  Mil- 
waukee, 10  Wall.  497,  604  (19  I*  Ed.  984), 
Mr.  Justice  Miller,  discussing  the  question 
of  access  to  the  navigable  part  of  a  river, 
says :  "This  riparian  right  is  property,  and  is 
valuable,  and,  though  it  must  be  enjoyed  in 
due  subjection  to  the  rights  of  the  public, 
it  cannot  be  arbitrarily  or  capriciously  de- 
stroyed or  impaired.  It  Is  a  right  of  which, 
when  once  vested,  the  owner  can  only  be  de- 
prived In  accordance  with  established  law, 
and,  if  necessary  that  It  be  taken  for  the 
public  good,  upon  due  compensation."  In 
that  case  the  right  of  access  was  recognized 
as  pertaining  to  the  upland  owner.  Weber 
V.  Harbor  Commissioners,  18  Wall.  67,  65,  21 
li.  Ed.  798.  The  right  is  here  referred  to, 
however,  in  order  to  show  it^  acknowledged 
importance  to  the  person  lawfully  entitled 
thereto. 

[f]  Upon  the  admission  of  Oregon  to  the 
Union  February  14,  1859,  the  state  took  the 
title  to  all  that  iwrt  of  the  bed  of  the 
Columbia  river,  near  its  mouth,  that  is 
situate  south  of  tbe  middle  of  the  north  ship 
channel  of  that  stream.  11  Stat  383,  c.  33. 
Tbe  margin  of  Oregon's  ownership  of  tbe  bed 
of  a  navigable  stream  is  the  mark  made  on 
its  bank  by  the  line  of  ordinary  high  water. 
MiceUi  v.  Andrus,  61  Or.  78,  84,  120  Pac.  737, 
and  cases  cited.  Subject  to  the  paramount 
right  of  navigation,  the  state^  pursuant  to 


legislative  enactmeDta,  hu  been  authorized 
to  sell  and  convey  any  part  of  its  lands  ly- 
ing between  ordinary  high .  water  and  low 
water,  and  tbe  grantee  of  such  tidelands  is 
tbe  riparian  proprietor  to  tbe  exdnslon  of 
the  upland  owner.  Bowlby  v.  Sblvely,  22  Or. 
410,  30  Pac.  164. 

[I]  Though  tbe  right  of  fishing  in  a  navi- 
gable stream  in  Oregon  is  free  and  common 
to  all  tbe  citizens  of  the  state,  the  tldeland 
owner  on  such  a  stream  has  tbe  exclnslTe 
right  to  draw  a  seine  on  bis  own  land.  Hnme 
▼.  Rogue  River  Packing  Co.,  61  Or.  237,  24i 
88  Pac  891,  92  Pac.  1065,  96  Paa  865,  31 
U  R.  A.  (N.  S.)  896,  131  Am.  St  Rep.  732. 
Willie  In  the  case  at  bar  the  sole  privilege 
thus  adverted  to  is  held  by  tbe  plaintiff  in 
consequence  of  Its  possession  of  the  demised 
premises,  which  right  is  undoubtedly  of 
great  advantage  In  landing  salmon  entrap- 
ped by  a  seine,  such  lawful  occupant  of  the 
sites  mentioned  is  not  entitled  to,  and  cannot 
exercise  at  such  place,  any  prerogative  in  the 
manner  of  catching  such  fish  differing  from 
that  wlilcb  can  be  legally  asserted  by  ever; 
other  citizen  of  tbe  state.  Hume  v.  Rogne 
River  Packing  Co.,  supra. 

The  buoys  placed  In  tbe  river  fo  indicate 
tbe  location  of  tbe  lines  intoided  to  be  oc- 
cupied- by  tbe  set  nets,  and  the  large  rodis 
by  means  of  which  such  floats  were  ancho^ 
ed,  and  the  buoys  fastened  to  the  cable,  it 
allowed  to  remain  In  the  stream,  would  nec- 
essarily have  prevented  tbe  plalntitF  from 
hauling  its  seines  to  the  shore.  Notwith- 
standing such  obstructions,  it  is  contended 
by  tbe  defendants'  counsel  that  the  state,  be- 
ing tbe  owner  of  tbe  bed  of  the  river,  bad, 
as  an  exercise  of  its  police  power,  authority 
to  grant  an  exclusive  right  of  flslilng  in 
front  of  the  sites  described;  that  their 
clients  having  obtained  the  prior  licenses  to 
catch  salmon  in  the  manner  de8Cril>ed,  tbeir 
privilege  in  this  respect  is  superior  to  all 
others;  that  the  spaces  of  660  to  900  feet 
within  the  lines  selected  for  tbe  set  nets  af- 
forded the  plaintlfF  reasonable  access  from 
the  tidelands  to  navigable  water;  and  that 
the  cable  which  lay  on  tbe  bed  of  tbe  stream 
did  not  constitute  any  obstruction  to  such 
right  of  passage.  Based  on  these  assertions, 
it  Is  insisted  that  an  error  was  committed  in 
granting  tbe  relief  prayed  for  in  tbe  com- 
plaint and  that  an  affirmance  of  the  decree 
would  be  tantamount  to  giving  plaintlfl 
tbe  exduslTe  right  of  fishing  in  front  of  Sand 
Island. 

[7]  The  provisions  of  the  statute  regulat- 
ing the  catching  of  salmon  may  l>e  summariz- 
ed as  follows:  The  Oovemor,  the  Secretaty 
of  State,  and  state  treasurer  constitute  the 
board  of  fish  commissioners,  whose  duty  it 
is  to  appoint  a  master  fish  wardon.  L.  O.  !<■ 
{  6272.  Tbe  fish  warden  is  required  to  col- 
lect all  license  fees,  and  pay  tbe  same  to 
tbe  state  treasurer,  to  be  placed  in  tbe 
hatchery  fund  to  be  used  for  batcbery 
purposes.     Id.  i  6283.    It  Ifl  uUawfal  for 


Digitized  by  LjOOQIC 


Or.) 


8TATZ!  T.  HOLMAN 


771 


any  person  to  operate  In  any  waters  of 
the  state  a  set  net  or  a  seine  without  first 
haTlng  obtained  from  the  flsh  warden  a  li- 
cense therefor.  Id.  i  6294.  It  Is  onlawfol 
for  any  person  to  flsh  for  salmon  In  any  wa- 
ters  of  this  state,  unless  he  Is  a  dtteen  of 
tbe  United  States,  or  has  declared  his  Inten- 
tion to  become  such,  and,  for  a  period  of 
glz  months,  has  been  a  bona  fide  resident  of 
the  state  of  Oregon  or  of  another  state  bor- 
dolng  upon  the  Columbia  river.  Id.  i  6298. 
Certain  sums  of  money  are  annually  collect- 
ed from  persons  operating  set  nets,  gill  nets, 
seines,  etc.,  and  from  cannerymen  of,  and 
rrom  dealers  In,  salmon  for  licenses  granted 
for  that  purpose.  Eivery  license  so  Issued  Is 
required  to  be  numbered  and  dated,  and  shall 
terminate  on  the  Slst  of  March  following  Its 
iasoancew  Id.  |  6803.  Any  person  having  ob- 
tained a  license  to  operate  a  set  net  shall 
cause  to  be  placed  and  maintained  on  the 
bank  of  the  river,  or  upon  a  buoy  securely 
anchored  In  the  stream  on  the  location  claim- 
ed, the  number  of  such  license,  and  for  a 
seine  he  shall  also  cause  to  be  placed  and 
maintained  on  the  seining  ground  the  number 
m  designated  by  the  master  flsh  warden. 
Id.  f  6304. 

[I]  Evidently  the  purpose  of  the  statute  In 
thus  licensing  persons  engaged  In  catching 
salmon  In  nets  and  by  seines  was  to  protect 
snch  Individuals  from  Intrusion  by  nonresi- 
dent fishermen  who  came  to  this  state  during 
the  open  season  to  punue  tbelr  occupation, 
and  not)  particularly  to  designate,  with  re- 
spect to  such  means  of  taking  flsh,  the  places 
where  the  business  might  be  conducted.  The 
sums  of  money  obtained  by  Issuing  such  li- 
censes were  undoubtedly  designed  to  create 
a  fund  to  be  need  In  propagating  such  spedea 
of  flsh.  In  order*  that  the  supply  might  not  be 
wholly  exhausted.  Although  the  statute 
specifies  the  location,  claimed  by  the  licensee 
of  a  set  net,  must  be  evidenced  as  Indicated, 
the  enactment  does  not  expressly  provide 
that  the  privilege  so  bestowed  shall  be  ex- 
clusive as  to  snch  place.  An  exclusive  right 
of  fishing  in  a  navigable  stream  cannot  be 
granted  to  any  person  by  a  state,  under  a 
C!onstltutlon  like  ours,  forbidding  the  crea- 
tion of  monopolies  In  the  pursuit  of  a  law- 
ful undertaking.  Hume  v.  Rogue  River 
Packing  Co.,  61  Or.  237,  269,  83  Pac.  391, 
92  Pac.  1066,  90  Paa  865,  31  L.  a  A.  (N.  S.) 
396,  131  Am.  St  Rep.  732. 

It  is  believed  that  the  obstructions  placed 
by  the  defendants  .In  the  Columbia  river 
were  not  authorised  by  statute,  and  that 
they  tended  to  create  an  exclusive  right  of 
fishing,  the  continuance  of  which  was  proper- 
ly enjoined.  Nor  Is  It  thought  that  plaintiff, 
by  reason  of  its  sole  right  to  draw  a  sdne 
npon  its  own  ground,  wiU  be  granted  an 
exclusive  right  to  catch  salmon  at  the  place 
Indicated,  for  tbe  testimony  shows  that  fish- 
ermen   operating  gill   nets   made  drifts  in 


front  of  and  behind  sndi  seines  when  they 
were  being  operated. 

The  defendants  had  intended  to  remove 
any  salmon  that  they  might  catch  in  a 
B^ne  to  a  boat  moored  to  the  cable.  Their 
right  to  tow  a  seine  over  the  same  ground  is 
admitted ;  but  they  must  remove  the  salmon 
thus  caught  npon  a  steamer  or  other  craft 
adapted  to  that  pnrposie. 

Believing  that  the  decree  is  a  correct  adju- 
dication of  the  rights  of  the  parties,  it  is 
affirmed. 


STATB  «z  raL  BVANS,  DIst  Atty.,  t.  HOIj- 

ICAN  et  aL 

(Supreme  CouA  of  Oregon.    Jan.  18,  1914.) 

JuBT  (I  62*)— Selectioit  or  Jitbt  Lxsi— Ju- 

jtiSDicnon. 

Under  Laws  1918,  p.  768,  |  8,  conferring 
on  the  board  of  county  commissioners  of  Mult- 
nomah county  all  the  powers  previously  exer- 
cised by  the  county  court  sitting  for  the  trans- 
action of  county  business,  and  page  709.  i  4, 
conferrinK  on  the  circuit  court  of  the  Fourth 
judicial  district  all  the  judicial  jurisdiction  pre- 
viously exercised  by  the  county  judse  and  coun- 
ty court  of  Multnomah  county,  the  duty  of  mak- 
ing a  jury  list  devolves  upon  the  board  of  coun- 
ty  commissioners,  being  within  L.  O.  L.  i  937, 
subd.  9,  giving  the  county  court  power  to 
transact  county  business,  and  to  have  the  gen- 
eral care  and  management  of  county  property, 
funds,  and  business. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  IS  273-276;  Dec.  Dig.  |  62.*] 

In  Banc.  Original  application  by  the  State, 
on  the  relation  of  Walter  H.  Evans,  district 
attorney  for  the  Fourth  judicial  district,  for 
mandamus  to  Bnfus  C.  Holman  and  othera  as 
chairman  and  membera  of  the  board  of  coun- 
ty commissionen  of  Multnomah  county. 
Peremptory  writ  granted. 

Walter  H.  Evans,  of  Portland,  for  plaintiff. 
Conrad  P.  Olson,  of  Portland,  for  defendants. 

BURNETT,  J.  Invoking  the  original  ju- 
risdiction of  this  court  in  mandamus  pro- 
ceedings, a  writ  was  Issued  against  the  de- 
fendants who  are  county  qommlssionera  of 
Multnomah  county  commanding  them  to 
make  a  jury  list  for  that  county,  for  the  cur- 
rent year,  or  show  cause  why  they  have  not 
done  so.  They  have  retnmed  the  writ  certi- 
fying that  they  have  not  formed  a  list  for 
the  reason,  as.  they  contend,  that  the  two  acts 
of  March  4,  1913,  of  the  legislative  assembly 
have  imposed  that  duty  npon  the  circuit  court 
The  cause  has  been  heard  as  npon  a  demur- 
rer to  the  return.  The  acts  referred  to  are 
found  on  pages  767-770,  inclusive,  of  the 
Laws  of  1913.  The  legislation  mentioned 
provides  for  the  abolition  of  the  office  of 
county  judge  for  Multnomah  county,  and  for 
the  promotion  of  the  then  Incumbent  of  that 
oOice  to  be  a  circuit  judge  of  the  Fourth  ju- 
dicial district,  comprising  that  couuty,  to  sit 
In  department  No.  6  of  the  circuit  court, 
which  department  was  created  by  the  act 
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Tie  following  sections  appear  In  the  two 
Btatntea 

Section  3:  "Upon  taking  effect  of  this  act, 
and  thereafter,  the  county  commissioners  of 
Multnomah  county  shall  be  known  as  the 
boanl  of  county  commissioners  of  Multnomah 
connty.  Said  board  shall  have  power  to  ap- 
point a  chairman  from  among  their  own 
number  and  remove  him  at  pleasure,  and 
shall  have  and  possess,  exercise  and  enjoy 
aU  the  powers  and  Jurisdiction  now  possess- 
ed, exercised  and  enjoyed  by  the  county  conrt 
of  Multnomah  county,  sitting  for  the  trans- 
action of  county  business."  Laws  1013,  p. 
768. 

Section  4 :  "Upon  the  taking  effect  of  this 
act  all  Judicial  Jurlsdlctlon,*power  and  au- 
thority of  the  connty  Judge  and  of  the  county 
conrt  of  said  Multnomah  county,  as  distin- 
guished from  such  power  and  Jurisdiction  as 
is  exercised  In  the  transaction  of  county 
business,  shall  then,  and  thereafter,  be  vested 
In  and  exercised  by  the  circuit  court  of  said 
Fourth  Judicial  district,  and  all  said  matters, 
causes  and  proceedings  pending  in  said  coun- 
ty court  shall  be  considered  as  transferred, 
continued,  heard  and  disposed  of  In  the  said 
circuit  court"    Laws  1913,  p.  769. 

The  issue  to  be  determined  Is  whether  the 
work  of  forming  a  Jury  list  for  that  county 
shall  be  performed  by  the  board  of  county 
commissioners  or  by  the  circuit  court.  Un- 
der the  original  Constitution  it  was  provided 
by  section  12  of  article  7  that  "the  county 
court  shall  have  the  Jurisdiction  pertaining 
to  probate  courts,  and  boards  of  county  com- 
missioners, and  such  other  powers  and  du- 
ties, and  such  dvll  Jurisdiction  not  exceeding 
the  amount  of  value  of  five  hundred  dollars, 
and  such  criminal  Jurisdiction  not  extending 
to  death  or  imprisonment  in  the  penitentiary, 
as  may  be  prescribed  by  law.  But  the  legis- 
lative assembly  may  provide  for  the  election 
of  two  commissioners  to  sit  with  the  county 
Judge  whilst  transacting  county  business  in 
any  or  all  of  the  counties,  or  may  provide  a 
separate  board  for  transacting  such  business." 
By  section  8  of  the  same  article:  "AU  Jn- 
dlcial  power;  authority,  and  Jurisdiction  not 
vested  by  this  Constitution,  or  by  laws  con- 
sistent therewith,  excluslrely  in  some  other 
court,  shall  belong  to  the  drcnit  courts ;  and 
they  shall  have  appellate  Jurisdiction  and  su- 
pervisory control  pver  the  connty  courts,  and 
all  other  Inferior  conrts,  oflScers,  and  tribu- 
nals." Although  article  7  was  so  amended  by 
the  plebiscite  of  November,  1910,  as  to  al- 
most destroy  its  identity,  yet  section  2  of  the 
amendment  states  that  "the  courts.  Jurisdic- 
tion, and  Judicial  system  of  Oregon,  except  so 
far  as  expressly  changed  by  this  amendment, 
shall  remain  as  at  present  constituted,  until 
otherwise  provided  by  law."  L.  O.  L.  p. 
xxlv.  It  is  plain  that  by  the  legislation  in 
question  a  st^  has  been  taken  In  the  disin- 
tegration of  the  former  system.    Confessedly, 


under  the  original  rgglme,  only  the  cotmty 
court  could  make  up  a  Jury  list    That  duty 
was  not  referable  in  the  Jurisdiction  pertain- 
ing to  probate  courts,  nor  to  civil  Jurisdiction 
over  controversies  between  parties,  nor  yet  to 
authority  in  criminal  matters.    It  Is  evident- 
ly to  be  classed  in  that  portion  of  the  Juris- 
diction of  the  county  courts  pertaining  to 
boards  of  county  commissioners,  named  In 
the  original  section  12  of  article  7.    Under 
the  authority  of  that  section,  the  Legislature 
had  provided  for  the  election  of  two  commis- 
sloners  to  sit  with  the  county  Judge  in  the 
transaction  of  connty  business.    Long  usage 
has  construed  this  section  to  impose  tbat  du- 
ty of  making  up  Jury  lists  upon  the  county 
court  as  comi>osed  of  a  Judge  and  commis- 
sioners.   It  is  properly  within  the  terms  of 
subdivision  9  of  section  937,  L.  O.  L.,  where- 
by it  is  declared  that  "the  county  conrt  hu 
the  authority  and  powers  pertaining  to  coun- 
ty '  commissioners   to   transact   county  busi- 
ness ;   that  is    *    *    *    9.  To  have  the  gen- 
eral care  and  management  of  the  connty 
property,   funds,    and   business,   where  tlie 
law  does  not  otherwise  expressly  provide." 

If  It  had  been  the  intention  either  of  the 
Constitution  or  of  the  legislation  in  pnrsn- 
ance  thereof  to  vest  the  compilation  of  the 
Jury  list  in  the  county  conrt  otherwise  than 
as  a  board  of  county  commissioners,  the  law 
would  have  expressly  provided  that  the  duty 
should  be  a  Judicial  function  to  be  performed 
by  the  coun^  court  considered  solely  as  a  ]a- 
dlclal  tribunaL  Whatever  else  may  be  said, 
the  formation  of  a  Jury  list  from  which  cir- 
cuit court  Jurors  are  to  be  drawn  never  has 
beea  a  function  of  that  court,  and  as  we  be- 
lieve and  so  hold,  the  legislative  assembly 
did  not  intend  to  confer  that  prerogative  up- 
on circuit  courts  by  the  two  acts  of  Mardi 
4,  1913. 

Conceiving  that  duty  to  be  in  its  true  spirit 
and  meaning  one  incumbent  ui>on  the  defend- 
ants charged  with  the  transaction  of  oonntf 
business,  it  Is  ordered  that  a  peremptory  writ 
be  Issued  to  them  commanding  them  to  make 
up  at  once  a  Jury  list  containing  at  least 
2,000  of  the  most  competent  and  permanent 
citizens  of  the  county  of  Multnomah  to  be 
chosen  from  the  entire  assessment  roll  of 
that  county  for  the  year  1913.  All  the  Jus- 
tices concur,  except  BAMSET,  J,,  not  sitting. 


HANAN  ▼.  8ANFORD  et  alt 

(Supreme  Court  of  Oregon.     Jan.   18,  191^) 

AooouNT  Stated  (§  6*)— BaqniBrnta. 

Itemized  statements  mailed  regularly  by 
a  hank  to  a  depositor  anobjected  to,  constitut- 
ed accounts  stated,  notwithstanding  the  depos- 
itor's claim  that  be  did  not  understand  book- 
keeping and  did  not  know  what  they  meant 

[Ed.    Note.— For   other   cases,    see    Aocoont 
Stated,  Cent  Dig.  SS  30-39;    Dec  Dig.  |  6.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  pp.  93-98;  voL  8,  p.  7661.] 


•For  other  casM  M*  game  topic  aaA  section  NUMBER  In  Deo.  Dls.  ft  Am.  Dls-  Ke^-No.  Serlee  *  Rep'r  In<lax« 

tKehearlns  denied  February  10,  19U. 


Digitized  by  LjOOQIC 


or.) 


HANAK  T.  8ANF0RD 


773 


Department  2.  Appeal  from  Circuit  Court, 
Dooglas  County ;  L.  T.  Harris,  Judge. 

Suit  by  E.  S.  Hanan  against  S.  A.  San- 
ford  and  anotber.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

This  Is  a  suit  In  equity,  to  en}oln  tbe  proa- 
ecntion  of  an  action  at  law.  The  defendant 
berdn,  S.  A.  Sanford,  commenced  an  action 
against  the  plaintiff  herein,  £2.  A.  Hanan,  to 
recover  |6,3fl0,  with  interest  at  8  per  cent 
per  annum  from  March  2, 1911,  and  attorney's 
fees,  as  evidenced  by  a  promissory  note,  al- 
leged to  have  been  executed  by  Hanan  to  the 
defendant  herein,  the  First  National  Bank  of 
Bosebnrg,  Or.,  a  corporation,  and  assigned  by 
it  for  value  to  Sanford;  the  complaint  be- 
ing in  tbe  usual  form.  Hanan  filed  an  an- 
swer In  that  action,  admitting  that  he  eze- 
eated  the  note  but  denied  that  U  was  given 
or  assigned  for  value,  and  alleged  that  he 
was  entitled  to  relief  arising  out  of  facts 
requiring  the  Interposition  of  equity  and  ma- 
terial to  bis  defense.  Thereupon  as  plaintiff 
lie  commenced  this  suit,  in  the  nature  of  a 
cross-bill  against  Sanford  and  the  bank,  ai- 
ling in  effect  that  since  the  latter  part  of 
tbe  year  of  1898,  and  about  October,  1905, 
be,  at  first  as  B.  R.  Hanan  &  Co.  and  there- 
after in  his  own  name,  deposited  with  such 
bank  large  sums  of  money;  that  because  of 
bis  confidence  in  that  banking  house  and  In 
T.  R.  Sheridan,  Its  then  president  and  man-* 
ager,  such  deiwslts  were  made  without  taking 
toy  written  evidence  thereof ;  that  the  bank 
failed  to  account  for  a  large  part  of  the  mon- 
ey so  left  with  it  and  wrongfully  appropriat- 
ed the  same  to  its  own  use,  the  exact  amount 
thereof  being  unknown  to  the  plaintiff;  that 
the  bank  and  Its  -president  have  from  Ume 
to  time  misrepresented  to  plaintiff  the  true 
state  of  his  account,  though  he  requested  of 
them  a  true  report  thereof ;  that  they  repre- 
sented to  him  In  March,  1909,  and  about  four 
feats  after  be  bad  ceased  to  do  business  with 
tbe  bank,  tbat  from  its  books  his  account  ap- 
pe^xred  to  have  been  overdrawn  to  the  ex- 
tent of  $6,000,  In  consequence  of  which  the 
bank  examiner  was  complaining,  and  that  It 
would  be  necessary  for  the  plaintiff  forthwith 
to  execute  to  tbe  bank  his  promissory  note 
for  that  sum  in  order  to  prevent  serious 
trouble  which  was  threatened  by  such  ex- 
aminer; that  deidring  to  effect  a  friendly 
settlement  of  his  account,  and  by  reason  of 
bis  personal  friendship  and  intimate  business 
relations  with  Sheridan,  the  plaintiff  be- 
lieved and  relied  upoQ  sncb  representations 
and  upon  Sheridan's  promise  that,  if  such 
note  were  given,  a  full  examination  and  set- 
tlement of  his  account  would  be  made,  and 
tbat  he  would  never  be  pressed  for  tbe  pay- 
ment of  the  note;  that  plaintiff ,  believing  that, 
if  a  full  settlement  of  his  account  were  made, 
tbe  bank  would  have  been  Indebted  to  him  In 
*  greater  sum  than  $6,000,  and  that  he  would 
never  be  obliged  to  pay  the  note,  and  that  be- 
cause the  bank  was  a  powerful  financial  In- 


Qtltntlon  and  its  president  reputed  to  be 
wealthy  and  possessing  great  Influence,  and 
the  plaintiff  being  unable  to  cope  therewith, 
was  induced  to  and  did  sign  such  note ;  that 
on  March  2,  1911,  Sheridan  further  repre- 
sented to  plaintiff  that  the  bank  examiner 
was  again  complaining  because  no  Interest 
had  been  paid  on  such  note,  though  no  pay- 
ment thereof  had  been  demanded,  and  tbe 
plaintiff,  still  relying  upon  the  promise  of 
such  president  to  make  a  full  statement  of 
the  account  and  desiring  to  avoid  friction  and 
enmity  of  the  bank  and  of  such  officer,  exe- 
cuted a  new  note  which  Is  sued  upon;  that 
the  plaintiff  is  not  a  debtor  of  the  bank  but 
a  creditor  thereof;  Uiat  be  never  received 
any  consideration  for  executing  such  note; 
that  an  accounting  is  necessary;  and  tbat 
he  has  no  plain,  speedy,  or  adequate  reme- 
dy at  law. 

Tbe  defendants,  answwlng  the  cross-bill, 
denied  tbe  material  averments  thereof  and 
alleged  in  substance  that  for  all  deposits  of 
money  so  made  the  plaintiff  was  given  proper 
credit;  that,  during  all  tbe  time  he  was 
dealing  with  the  bank,  statements  showing 
the  true  condition  of  his  account  were  reg- 
ularly made  and  delivered  to  him,  except  in 
a  few  Instances  when  be  was  absent  from 
bis  home  at  Roseburg,  Or.;  that  the  statck- 
menta  that  were  not  so  handed  over  were 
kept  for  his  use  and  would  have  been  deliv- 
ered to  him  at  any  Ume  upon  a  request 
tberefor;  that,  in  addition  to  the  amount  of 
money  deposited  In  the  bank  by  plaintiff,  be 
was  on  June  4, 1903,  indebted  to  it  in  the  sum 
of  $17,000  evidenced  by  a  promissory  note  up- 
on which  payments  were  made^  giving  a  state- 
ment thereof,  until  only  $6,000  remained 
due,  for  which  a  new  note  was  given  and 
thereafter  renewed,  including  interest,  and 
eventuated  In  tbe  note  wlilcb  forms  the  basis 
of  tbe  action  at  law;  that  there  was  also 
due  from  plaintiff  to  tbe  bank  tbe  further 
sum  of  $1,459.39,  which  on  January  2,  1906, 
was  charged  to  profit  and  loss  and  duly  as- 
signed to  Sanford  prior  to  this  commencement 
of  such  action.  Exhibits  are  attached  to  the 
ansvver,  purporting  to  be  statements  show- 
ing the  condition  of  plalntlfTs  account  with 
the  bank  from  December  18,  1897,  to  Janu- 
ary 2,  1906. 

The  reply  denied  most  of  the  averments 
of  new  matter  In  tbe  answer  and  set  forth  a 
detailed  statement  of  items  of  the  alleged  ac- 
count, amounting  to  $17,096.72,  for  which  sum 
it  Is  asserted  that  no  credit  was  given.  Bas- 
ed on  these  issues,  which  in  the  pleadings  are 
stated  with  great  particularity,  the  cause  was 
tried,  resulting  in  a  decree  dismissing  the 
cross-bill,  and  the  plaintiff  appeals. 

Geo.  M.  Brown,  of  Roseburg  (B.  Ii.  Eddy, 
of  Roseburg,  on  the  brief) ,  for  appellant  O. 
P.  Coshow,  of  Roseburg,  for  respondents. 

MOORE,  J.  (after  stating  tbe  facts  as 
above).    Tbe  testimony  shows  that,  for  sev- 
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eral  years  prior  to  the  time  the  promissoiy 
note  described  in  the  action  was  executed, 
the  plaintiff  was  engaged  in  buying  for  the 
market  cattle,  sheep,  and  hogs,  which  busi- 
ness compelled  him  to  borrow  from  the  First 
National  Bank  of  Koseburg,  Or.,  large  sums  of 
money.  When  a  sale  of  such  stock  was  con- 
summated, the  consideration  therefor  was 
usually  evidenced  by  a  check  or  a  draft 
which  the  plaintiff  assigned  to  the  bank  ei- 
ther In  payment  of  hlg  notes  which  were  held 
by  that  banking  house  or  as  a  fund  against 
which  to  draw  checks.  In  referring  to  such 
method  of  preserving  a  record  of  bis  busi- 
ness transactions,  the  plaintiff  testified: 
"That  is  the  only  way  I  had  of  ever  keep- 
ing any  accounts  straight  was  through  the 
bank."  In  explaining  why  he  adopted  such 
a  course  of  keeping  a  chronicle  of  his  affairs, 
he  further  stated  upon  oath :  "Mr.  Sheridan 
told  me,  'Now,  I  will  see  that  it  is  all  kept 
straight;'  and  I  left  the  whole  thing  with 
him  to  see  that  It  was  kept  strai^t.  I  did 
not  understand  keeping  books." 

One  of  the  controverted  items  Is  a  mem- 
orandum check  In  Sheridan's  handwriting 
whereby  the  bank  on  October  1,  1901,  trans- 
ferred to  its  then  president  $3,000  from  Han- 
an's  account  This  item  appears  in  the  state- 
ments of  the  account  as  exhibits  to  the  an- 
swer herein.  The  plaintiff,  as  a  witness,  ad- 
mitted that  he  received  from  the  bank  a  copy 
of  a  part  of  the  account,  containing  the  entry 
of  that  snm.  Referring  to  the  memorandum 
check,  he  stated  upon  oath  that  it  had  been 
in  his  possession  but  that  he  had  no  knowl- 
edge of  ever  having  received  any  benefit  or 
valne  by  reason  thereof.  He  admitted  that 
he  received  a  partial  statement  of  the  ac- 
count, but  never  noticed  the  $3,000  item  un- 
til this  suit  was  instituted,  saying:  "I  am 
no  bookkeeper  myself  and  I  did  not  under- 
stand anything  about  it.  I  never  got  the 
first  part  of  them  accounts  so  I  could  get 
any  other  bookkeeper  to  go  over  that  busi- 
ness for  me.  I  was  right  in  the  center  of  it 
I  did  not  have  either  end  of  it"  He  further 
testified  that  he  never  requested  the  cashier 
or  a  bookkeeper  of  the  bank  to  furnish  him  a 
statement  of  his  account,  and  that  such 
parts  thereof  as  be  received  were  mailed  to 
him. 

The  evidence  shows  that,  before  the  action 
at  law  was  commenced,  Hanan  offered  to 
pay  Sanford  $1,000  down  and  thereafter  to 
give  him  $1,000  yearly  until  the  debt  was 
paid,  but  that  the  proposition  was  rejected. 
Hanan  engaged  an  expert  accountant  who 
was  given  every  advantage  carefully  to  ex- 
amine the  books  of  the  bank,  and,  while  they 
do  not  in  some  Instances  agree  with  what  he 
claims  to  be  a  correct  statement  of  the  ac- 
count, the  defendant's  witnesses,  who  were 
the  bookkeepers  and  the  officers  of  the  bank, 
explain  such  discrepancies  by  attempting  to 
identify  deposits  made  at  different  times  or 
In  variant  sums  of  money. 


Sheridan  was  In  an  adjoining  ootmty  wben 
this  suit  was  tried  and  did  not  appear  as  a 
witness,  nor  was  his  deposition  taken.  Each 
party  reasonably  supposed  he  would  be  pres- 
ent and  testify  and  neither  should  be  blamed 
for  his  failure  in  that  respect 

No  attempt  will  be  made  to  reconcile  or  ex- 
plain the  differences  that  may  appear  in  the 
accounts  of  the  plaintiff  and  the  defendanta 
It  Is  believed  that  the  itemized  statements 
mailed  by  the  bank  from  time  to  time  to 
Hanan,  and  to  which  he  made  no  objection 
untU  this  suit  was  Instituted,  constitute  ac- 
counts stated  and  are  binding  upon  him.  No- 
dlne  V.  First  National  Bank,  41  Or.  386,  68 
Pac.  1109.  He  did  not  receive  all  the  state- 
ments of  his  account  that  were  prepared  by 
the  bank,  but  from  those  that  were  mailed 
to  him  whw  he  was,  at  home,  accompanied 
by  canceled  vouchers,  Hanan  must  bare 
known  the  general  course  pursued  by  the 
bank  in  dealing  with  its  customers,  In  view 
of  which  It  was  Incumbent  upon  him  to  call 
for  these  statements  when  he  returned  to 
Boseburg  or  to  write  the  bank  to  mail  tbem 
to  him.  Because  he  was  not  a  bookkeeper 
and  could  not  understand  the  statements  of 
account  which  he  received  did  not  relieve  bim 
of  the  consequences  or  absolve  him  from  the 
legal  effect  of  such  accounts  stated. 

It  was  his  duty  to  take  them  to  some  pe^ 
son  who  could  explain  them,  but,  failing  in 
this  respect,  the  decree  should  be  affirmed, 
and  it  Is  80  ordered. 

BEAN,  EAKIN,  and  McNABX.  33.,  concur. 
McBRIDB,  0.  J.,  not  sitting. 


In  re  STANDARD  CAFETERIA  CO. 
0;CONNER  V.  STANDARD  CAFETERIA  CO. 
(Supreme  Court  of   Oregon.     Jan.  13,  ISli.) 

1.  AsSIONlfENTS    TOB    BEKEFIT    OF   CBEDnOIS 

(§   300*)— PBESENTAiioir  or   Claims— Tnti 

Foa  Pbeskntation. 

Under  L.  O.  L.  $  7544,  requiring  an  u- 
slgnee  for  creditors  to  give  notice  by  publica- 
tion for  at  least  six  weeks  and  by  mallui(  to 
each  known  creditor,  requesting  him  to  preient 
his  claim  under  oath  within  three  montbi, 
though  such  a  notice  properly  required  duffli 
to  be  presented  within  three  months  from  its 
date  in  order  to  participate  in  the  first  diitri- 
bution  of  proceeds,  the  claimant  has  at  leut 
three  months  from  the  first  publication,  nolcM 
the  daimant  has  sooner  received  notice  by 
mailing,  witiiin  which  to  present  his  claim. 

[Ed.  Note. — For  other  cases,  see  Assignmentt 
for  Benefit  of  Creditors,  Cent  Dig.  H  882-881; 
Dec  Dig.  g  300.*) 

2.  This  ({  6*)  —  PBKaEKTAiioiT  or  Claimb— 

"Month." 

Under  L.  O.  L.  $  7644,  requiring  presen- 
tation of  claims  to  an  assignee  for  creditors 
within  three  months  from  notice,  and  sectioo 
531,  providing  that  the  time  within  which  an 
act  IS  to  be  performed  is  computed  by  ezdoding 
the  first  day  and  including  the  last,  unless  the 
last  is  a  nonjudicial  day,  in  which  case  it  is 
also  excluded,  where  the  first  publication  of 
the  assignee's  notice  was  on  October  12,  1910, 
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1  daim  presented  on  Jannarj  12,  1911,  was 
in  time;  a  "^onth"  meaning  a  calendar  month 
(dtinf  Woida  &  Phraaee,  toL  5,  p.  4574.  See, 
also,  Tolome  8,  p.  7724.) 

[Ed.  Note.— For  other  caaea,  aee  Time,  Cent 
Die  8  6-8;  Dec  Dig.  |  5.*] 

3.  Affkai.  and  Ebbob  (S  1022*)— RcnssNcx 

(1 106*)  —  RxTiKw  —  QuxsTioirs  OF  Fact  — 

FniDiNoa  BT  CousT. 

Where  the  findinga  of  a  referee  on  a  claim 

■cainat  an  inaolTent  are  properly  aet  aside  for 

error  therein,  and  the  testimony  of  the  daim- 

ant  tends  to  aupport  the  amended  findings  made 

therenpon  by  the  court,  snch  findings  are  con- 

clasiTe  on  appeal. 

[EH  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  M  4015-4018;  Dec.  Dig.  | 
1022:*   Reference,  Ciant  Dig.  {  206;   Dec.  Dig. 

{  ioi.«] 

Dqtartment  No.  2.  Appeal  firom  Clrcnit 
Court,  Maltnomab  County;  W.  N.  Oateos, 
Jndge. 

In  tbe  matter  of  tbe  assignment  of  the 
Standard  Cafeteria  Company,  insolvent 
debtor.  Petition  by  H.  M.  O'Conner  on  daim 
against  the  insolvent  From  a  Judgment  for 
the  petitioner,  the  insolvent  appeals.  Af- 
firmed. 

Sidney  Telser,  of  Portland,  for  api>ellant 
P.  3.  Bannon,  of  Portland,  for  respondent 

UOORO,  J.  This  Is  an  appeal  by  an  Insol- 
vent from  a  Judgment  establishing  a  claim 
against  it.  The  tects  are  that  the  Standard 
Cafeteria  Company,  a  corx>oratlon  doing  busi- 
ness at  Portland,  Or.,  made  an  assignment 
October  7,  1910,  for  the  benefit  of  all  its 
creditors  in  proportion  to  the  amount  of 
their  respective  claims.  Benjamin  B.  Hay- 
man,  vho  was  selected  as  assignee,  gave  to 
such  creditors  notice  of  his  appointment, 
requesting  them  to  present  to  him  their 
claims  under  oath  within  three  months  from 
the  date  thereof,  to  wit,  October  10, 1910.  The 
Hrat  publication  of  the  notice  ai)peared  th 
the  Morning  Oregonlan,  a  newspaper  of  Mnl- 
nomah  county,  in  the  issue  of  October  12, 
1910.  A  writing  was  prepared  and  dated  as 
follows: 

State  of  Oregon,  County  of  Maltnomab— ss. 

I,  M.  H.  O'Conner,  being  first  duly  sworn  de- 
gne  and  say  that  I  am  claimant  of  Portland, 
Oregon,  and  have  personal  knowledge  concerning 
the  aaid  claims,  which  is  for  work  and  material 
(sheet-iron  work)  by  myself  and  helpers  to  the 
Standard  Cafeteria  Co.,  a  corporation,  of  the 
reaionable  value  and  agreed  price  of  $426.75; 
that  no  part  of  said  amount  has  been  paid,  and 
that  there  are  no  offsets  or  counterclaims  to 
nine ;  that  tbe  annexed  itemised  bills  and  state- 
nesta^  showing  items  of  said  account  are  in 
every  respect  correct  and  accurate. 

z       M.  H.  O'Conner. 

Subscribed  and  sworn  to  before  me  this  12 
iay  of  January,  1911. 

Benjamin  B.  Hayman, 

[Notarial  Seal]       Notary  Public  for  Oregon. 

Written  exertions  to  snch  demand  were 
filed  with  the  clerk  of  that  county  by  M.  C. 
Tebbetts,  another  claimant,  on  tbe  ground 
that  tbe  sum  so  asserted  to  be  due  was  ex- 
cessive to  tbe  extent  of  about  9300.    Notice 


thereof  having  been  given  to  O'Conner,  be 
filed.  In  tbe  clrcnit  court  for  that  county,  a 
petltl<Hi,  in  tbe  nature  of  a  complaint  set- 
ting forth  a  statement  of  bis  claim,  and  de- 
manding judgment  for  the  sum  alleged  to  be 
due  him.  In  order  to  ascertain  snch  sum  tbe 
cause,  was,  by  consent  of  the  parties,  re- 
ferred to  R.  B.  Hitch  to  take  and  report  the 
testimony  with  his  findings  of  fact  and  of  law 
thereon.  After  the  parties  had  submitted 
th^r  evidence  and  rested,  the  referee,  upon 
application  of  counsel  for  tbe  insolvent,  per- 
mitted an  answer  to  be  filed,  denying  most 
of  the  averments  of  tbe  petition,  and  that 
O'Connor's  claim  had  been  ffled  within  the 
time  allowed.  For  a  separate  defense  it 
was  alleged  that  O'Conner  had  been  paid  on 
account  of  bis  claim  the  sum  of  |388.  The 
averments  of  new  matter  in  the  answer  were 
treated  as  denied.  Upon  this  issue  further 
testimony  was  taken,  and,  based  thereon,  the 
referee  made  findings  to  the  effect  that 
O'Connor's  daim  was  not  filed  within  the 
time  limited  therefor,  after  tbe  publica- 
tion of  tbe  notice  of  assignmmt;  that  be- 
tween June  1,  1910,  and  October  Ist  of  that 
year  be  bad  sold  and  delivered  to  the  insol- 
vent goods,  wares,  and  merchandise,  and 
performed  for  it  work  and  labor  of  the  value 
of  $627.80,  and  that  he  had  received  on  ac- 
count thereof  $388,  thus  leaving  due  $139.- 
80.  As  conclusions  of  law  the  referee  fur- 
ther found  that  O'Conner  was  entitled  to  a 
judgment  against  the  Standard  Cafeteria 
Company  for  the  sum  of  $139.30,  to  be  paid 
after  tbe  claims  presented  within  three 
months  from  the  date  of  the  publication  of 
the  notice  of  assignment  had  been  dis- 
charged, and  that  the  assignee  was  entitled 
to  a  judgment  against  O'Conner  for  the 
costs  and  disbursements  of  the  proceedings. 
Exceptions  to  such  findings  having  been 
made  by  counsel  for  O'Conner,  the  court 
from  the  testimony  that  bad  been  so  taken 
modified  the  referee's  findings  of  fact,  and 
found  that  the  claim  bad  been  filed  within 
the  time  required  after  the  publication  of  the 
notice  to  creditors.  The  referee's  conclusions 
of  law  were  also  modified  so  that  the  sum  of 
1130.30  found  to  be  due  O'Conner  should  be 
paid  in  the  same  proportion  as  those  who 
had  filed  tbdr  claims  within  tbe  prescribed 
time,  and  that  O'Conner  was  entitled  to  re- 
cover bis  costs  and  disbursements.  A  judg- 
ment having  been  rendered  in  accordance 
with  tbe  amended  findings,  tbe  corporation 
brings  up  for  review  the  determination  thus 
reached. 

[1]  A  transcript  of  tbe  entire  testimony 
given  before  tbe  referee  has  been  filed  in 
this  court;  and,  as  the  cause  was  tried 
without  tbe  intervention  of  a  jury,  the  ques- 
tion to  be  considered  is  whether  or  not  there 
is  any  evidence  supporting  the  findings  of 
fact  made  by  tbe  trial  court  A  preliminary 
inquiry,    however,    is    whether    O'Conneir's 
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claim  was  presented  to  tbe  assignee  within 
the  time  prescribed  *by  law.  The  person  to 
whom  a  general  assignment  Is  made  Is  re- 
quired to  give  notice  thereof,  by  publication 
In  some  newspaper  of  the  county,  for  at  least 
six  weeks,  and  by  mailing  a  notice  to  each 
known  creditor  of  the  Insolvent  estate,  re- 
questing him  to  present  his  claim  under  oath 
to  such  assignee  within  three  months  there- 
after. L.  O.  li.  S  7544.  It  Is  the  due  pub- 
lication In  tbe  specified  newspaper  of  a  notice 
to  creditors  of  the  Insolvent  that  starts  the 
running  of  tbe  special  statute  of  limitations 
against  them.  The  notice  is  in  the  na- 
ture of  process,  and  its  publication  in  a 
newspaper  is  equivalent  to  a  service  there- 
of. Whether  the  period  of  time  so  limit- 
ed by  law  for  presenting  claims  begins  to 
run  from  the  first  publication  of  the  no- 
tice or  the  last,  it  is  not  Important  in  the 
case  at  bar,  for  In  any  event  the  limitation 
could  not,  as  we  view  the  enactment,  be  put 
into  operation  except  by  at  least  one  publica- 
tion of  the  notice,  or  by  the  assignee's  verified 
statement  that^  notice  by  mall  had  been  sent 
to  O'Conner  at  his  place  of  residence,  giving 
the  date  of  such  mailing.  No  proof  of  the 
latter  method  of  obtaining  Jurisdiction  was 
offered  in  evidence.  The  date  afi^ed  to  the 
notice  as  published  properly  called  the  atten- 
tion of  the  creditors  to  the  fact  that.  In  order 
to  participate  in  the  first  ratable  distribu- 
tion of  the  proceeds  of  the  Insolvent's  prop- 
erty, their  claims  should  be  presented  to  the 
assignee  within  the  time  specified,  which 
period  antedated  the  expiration  of  the  limi- 
tation prescribed  by  law.  The  date  thus  in- 
dicated in  the  notice  is  otherwise  unimpor- 
tant, for  the  statute  of  limitations  did  not 
begin,  in  any  event,  to  run  until  October  12, 
1910,  the  day  of  the  first  publication  of  the 
notlc&  From  that  day  at  least  creditors  were 
allowed  three  months  within  whldh  to  pre- 
sent their  claims.    L.  O.  L.  i  7544. 

[2]  The  word  "month"  is  not  defined  by 
our  statute,  and  in  such  case  tbe  word  is  uni- 
formly held  to  mean  a  calender  month,  un- 
less a  contrary  Intent  is  indicated.  6  Words 
&  Phrases,  4574. 

The  time  within  which  an  act  is  to  be  per- 
formed is  computed  by  excluding  the  first 
day  and  including  the  last,  unless  the  last 
day  is  a  nonjudicial  day,  in  which  case  it  is 
also  excluded.  U  O.  L.  |  531.  The  first  pub- 
lication of  the  notice  having  been  made  Octo- 
ber 12,  1910,  and  O'Conner's  claim  having 
been  sworn  to  before  the  assignee  January 
12,  1911,  the  affidavit  was  made  within  the 
three  months  limited  by  the  statute.  Id.,  i 
7544.  An  examination  of  the  section  thus 
referred  to  will  show  that  a  creditor  is  under 
no  legal  obligation  to  see  tliat  his  claim  is 
filed.  His  duty  is  fully  discharged  when  he 
presents  to  the  assignee  a  claim  under  oath. 

[3]  It  Is  insisted,  however,  that  such  sworn 
written  declaration,  a  copy  of  which  is  here- 
inbefore set  forth,  did  not  have  annexed 
thereto  "itemized  bills  and  statements  show- 


ing items  of  said  account,"  as  expressed 
therein,  and,  this  being  so,  O'Conner's  claim 
was  not  presented  at  the  time  the  affidarlt 
was  made.  Referring  to  such  writing  rolan- 
tarlly  made  under  oath  by  O'Conner,  he  tea- 
tifled  as  follows:  "This  is  the  daim  I  pre- 
sented to  Mr.  Hayman.  I  brought  him  a 
statement  of  my  account  with  the  Standard 
Cafeteria  and  Material  Company,  and  he 
gave  me  a  copy,  and  he  told  me  my  daim 
was  safe  in  his  hands ;  this  is  a  copy  of  the 
daim." 

Benjamin  E.  Hayman,  Ote  assignee,  dlspnt- 
Ing  such  sworn  declarations,  testified  as  fol- 
lows: "On  the  12th  day  of  January,  1911, 
Mr.  O'Conner  told  me  be  had  a  claim  against 
the  Standard  Cafeteria  Company  amonnting 
to  $426.76 ;  that  he  didn't  have  a  sUtemenl 
of  the  account  with  him  at  the  time,  but  be 
wanted  to  know  what  he  should  do  in  order  to 
file  a  claim.  I  filled  out  this  form  [indicating 
the  affidavit],  a  number  of  which  I  had  is 
my  desk  to  be  filled  out  for  claims  against 
the  Standard  Cafeteria.  He  signed  it,  and  I 
swore  him  on  the  12th  day  of  January,  tbe 
day  on  wlilch  he  appeared  t>efore  me,  attach- 
ed my  card  to  the  place  which  Is  perforated 
by  two  holes,  and  told  him  to  mail  this 
proof  of  claim  with  his  statement  of  ac- 
count; and  the  card  was  given  him  for 
the  purpose  of  knowing  where  to  mail  it  I 
never  received  anything  from  lilm,  either 
this  proof  of  daim,  or  his  statement  ot  ac- 
count. He  never  filed  anything  vrith  me; 
and  my  record  filed  In  tbe  drcult  conrt  oo 
the  lOlh  of  January,  1911,  shows  his  daim 
was  not  in  this  record  as  having  been  filed. 
The  10th  of  January,  1911,  was  the  last  day 
on  which  claims  could  be  filed  within  the 
three-month  period.  This  was  sworn  to  tvo 
days  subsequent,  so  he  would  not  have  come 
in  with  the  first  daimants  anyway,  but  tbe 
fact  is  he  never  filed  this  claim,  not  any 
claim,  with  me,  nor  left  any  statement  of  ac- 
count with  me." 

The  affidavit  produced  by  O'Conner  and  re- 
c^ved  in  evidence  has  been  induded  as  an 
original  exhibit  in  the  case,  and  brought  up 
with  the  transcript  Such  sworn  statement 
appears  to  have  been  subscribed  by  the  claim- 
ant and  by  Hayman  as  notary  pablic,  whose 
seal  is  impressed  in  the  paper  cm  which- tbe 
affidavit  is  set  forth  in  typewriting.  A 
mark  "x,"  made  with  a  pen,  precedes  O'Con- 
ner's name,  thus  seeming  to  indicate  that  tbe 
paper  was  to  be  sent  out  to  daimants,  whose 
signatures  should  appear  on  the  line  thus 
designated,  and  then  to  be  returned  to  the 
assignee.  The  writing  itself  seems  to  bear 
intrinsic  evidence  that  it  was  intended  to  be 
an  original  affidavit  and  not  a  copy,  and 
for  that  reason  to  corroborate  Hayman's 
testimony.  But  however  this  may  be,  aa  the 
referee  erred  in  his  findings  to  the  effect  that 
the  affidavit  was  not  made  wltliin  the  time 
limited,  the  conrt  properly  set  aside  such  con- 
clusion of  fact,  and  made  its  own  findings; 
and,  as  O'Conner's  testimony  tended  to  sap- 
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port  the  amended  findings,  they  are  concln- 
dTe  npon  the  question  of  fact  involved,  when 
it  is  remembered  that  the  canse  was  ulti- 
mately tiled  without  a  jury. 

It  follows  that  the  Judgment  should  be 
affirmed ;  and  it  Is  so  ordered. 

BEAN,  EAKIN,  and  McNABX,  JJ.,  concur. 
McBBIDE^  a  J.,  not  sitting. 


BHOWNING  y.   SMrLBY-T.AMPERT 
LUMBER  CO. 

(Supreme  Oonrt  of  Oregon.     Jan.  6,  1914.) 

1  Mastkb  and  Sebvant  (I  ITS*)— Injubies  to 

SEBVANT— Fellow    SEBVANTfr-COMPETENOT. 

If  a  master  is  aware  that  a  servant  is  nn- 
fit  for  .the  service  in  which  he  is  employed,  so  as 
to  endanger  other  servants,  it  is  the  master's 
duty  to  discharge  the  unfit  servant,  and,  if  he 
fails  to  do  BO,  another  servant  injured  by  negli- 
gence of  the  unfit  servant  may  hold  the  master 
uable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  843-346;  Dec.  Dig.  | 
173.*] 

2.  Mabteb  and  Sbbvart  ({  173*)  —  Iitjubiss 

10    SebVAKT— FBIXOW    SEBVANTS  —   OOMPB- 
TEHCT. 

A  master  is  charged  with  knowledge  of  the 
common  reputation  in  the  community  of  a  serv- 
mt  vbo  has  been  in  his  employ  for  a  long  time. 
[Ed.  Kote.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  JS  343-346;  Dec.  Dig.  8 
ITS.'] 

3.  HAsnn  AND  Sbbtakt  ({  287*)  —  In^nnuBs 
TO  Sbbvant— Fellow  Sebvahts  —  Comfk- 

TBNCT. 

It  is  error  to  take  from  the  jury  a  case  for 
injuries  to  a  servant,  where  there  is  evidence  of 
negligence  in  the  selection  or  retention  of  the  co- 
aervant  whose  act  caused  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |g  1084,  1045,  1051,  1052, 
1054-1067;    Dec.  Dig.  I  287.*] 

t  Masteb  ahd  Sebvant  (|  170*)— Injttbtbs 

TO  SeBVAITT— FEtJU>W    Sbbvants  —  COUPE- 
lENCT. 

The  measure  of  care  demanded  of  a  master 
is  the  selection  and  retention  of  servants  is 
commensurate  with  the  danger  reasonably  to 
be  apprehended  from  the  instrumentalities  em- 
ployed in  the  required  labor. 
_[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  336;   Dec  Dig.  {  170.*) 

S.  Masteb  and  Sebvant  (|  ig2*)  —  Injubieb 
TO  Sebvant^Fellow  Sebvantb  —  Employ- 
ers' LiABiuTT  Act. 
An  action  for  injuries  to  a  servant  from 
■Mligence  ef  a  head  sawyer  under  whom  plain- 
tilt  was  woiUng  in  failing  to  observe  a  signal 
from  plaintiff  and  causing  a  log  to  roll  against 
plalntirs  haad  falls  within  the  Employers'  £>ia- 
bility  Act  (Laws  1911,  p.  16)  i  1,  requiring  all 
owners,  contractors,  etc.,  to  use  every  precau- 
tion practicable,  and  section  5,  providing  that 
Uit  negligence  of  a  fellow  servant  is  not  a  de- 
nnae  where  the  injury  is  caused  by  the  incompe- 
tence or  negligence  of  any  person  in  charge  of 
the  machinery  or  of  particular  work  at  the  time 
^tbe  injury;  the  head  sawyer  in  such  a  case 
Ming  a  vice  principal  and  not  a  fellow  servant. 
(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  371,  372;  Dec.  Dig.  § 
182.*] 


6.  Masteb  and  Sebvant  (i  182*)— Injubus 

TO  Sebvant— "Foreman.'* 

A  "foreman"  Is  a  laborer  with  power  to 
superintend  those  working  under  him,  and  a 
head  sawder  is  a  foreman  over  one  operating  a 
carriage  m  a  sawmill  who  is  directed  to  obey 
his  instructions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  <3ent  Dig.  S§  871,  372;  Dec.  Dig.  g 
182.* 

B^r  other  definitions,  see  Words  and  Phrases, 
ToL  3,  pp.  2891,  2892.] 

"Department  No.  2.  Appeal  from  Circuit 
Court,  Cilatsop  County;   J.  A.  Eakin,  Judge. 

Action  by  Randal  Browning  against  the 
Smlley-Lampert  Luinber  Company.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed and  remanded. 

This  is  an  action  for  damages  for  a  per- 
sonal injury.  The  oause  was  tried  before  a 
Jury.  At  the  close  of  plaintiff's  evidence,  the 
court  entered  a  Judgment  of  nonsuit,  from 
which  plaintiff  appeals. 

The  plaintiff  claims  that  the  injury  was  in- 
flicted through  the  negligence  of  the  defend- 
ant, acting  by  Henry  Lee,  the  head  sawyer, 
in  the  former's  sawmill  where  plaintiff  was 
hurt;  that  the  head  sawyer  had  the  full 
direction  and  control  of  the  machinery  for 
loading  logs  upon  the  carriage.  Plaintiff  al- 
leges, in  effect,  that.  In  carrying  out  the  ob- 
jects of  the  corporation,  the  defendant  owned, 
operated,  and  controlled  a  certain  savnnUl, 
and  that  Henry  Lee  was  the  head  sawyer 
therein ;  that,  at  the  time  of  the  happening 
of  the  injuries  hereinafter  stated,  the  plain- 
tiff was  a  servant  of  and  working  for  the 
defendant,  and  was  subject  to  the  orders, 
dominion,  and  control  of  Henry  Lee;  that 
the  plaintiff  was  employed  by  the  defendant 
about  June  11,  1912,  as  a  dogger;  that  his 
duties  required  him  to  adjust  dogs  or  instru- 
ments by  which  logs  are  held  in  place  upon 
the  carriage  while  being  sawed  under  the 
immediate  supervision  of  Henry  Lee;  and 
that,  among  other  duties,  he  was  to  see  that 
no  sticks  or  chunks  of  wood,  or  other  sub- 
stances, were  on  the  carriage  between  the 
blocks  and  the  log ;  that  the  defendant  adopt- 
ed a  system  of  signals  between  the  head 
sawyer  and  the  plaintiff;  that  under  this 
system  the  head  sawyer  was  required  not 
to  throw  the  logs  against  the  ratchet  until 
after  he  was  notified  to  do  so  by  the  plaintiff 
when  adjusting  the  dogs  and  moving  the 
sticks  and  other  particles  from  the  carriage ; 
that  a  certain  stick  Inadvertently  and  with- 
out the  plaintiff's  fault  got  on  the  carriage 
between  the  block  and  the  log  then  being 
adjusted;  that  Henry  Lee  failed,  refused, 
and  neglected  to  follow  any  signal  from 
plaintiff;  that  while  plaintiff  was  engaged 
in  attempting  to  remove  the  stick,  defendant, 
acting  through  Henry  Lee,  without  notice 
or  warning  to  the  plaintiff,  and  in  disregard 
of  plaintiff's  safety,  by  means  of  certain  in- 
strumentalities known  as  "niggers,"  threw  a 
log  with  great  force  and  violence  against  the 
head  block  and  crushed  plaintiff's  hand,  In- 
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juring  tlie  same;  fbat  at  said  time  plaintiff 
and  Henry  Lee  were  pursuing  tbelr  work 
under  tbe  direction  and  the  command  of  tbe 
latter  while  be  was  the  foreman  and  In 
charge  of  the  particular  Instrumentality,  to 
wit,  the  log  carriage  whereby  plalntUF  was 
injured.  It  la  also  alleged  that  by  reason  of 
bis  violent  temper  Henry  Lee  was  Incompe- 
tent and  unfit  to  have  control  of  the  plalntUT 
or  to  Iiandle  the  instrumentalities  intrusted 
to  him;  that  he  acted  quickly  and  Impul- 
slrely  and  without  regard  to  the  safety  of 
the  plaintiff ;  that  prior  to  the  lnjui7  defend- 
ant had  notice  and  knowledge  and  means  of 
knowledge  of  such  incompetency  and  unfit- 
ness; that  plalntifr  was  unaware  of  the 
same.  The  defendant  answered,  admitting 
its  corporate  capacity  and  its  operation  of  a 
sawmill,  but  denying  the  allegations  of  lia- 
bility, and  further  pleaded:  (1)  The  assump- 
tion of  risk;  (2)  tbe  negligence  of  a  fellow 
serrant;  and  (3)  that  the  alleged  injuries 
were  due  to  the  carelessness  and  negligence 
of  plaintiff,  and  could  not  have  been  prevented 
by  the  defendant  by  the  exercise  of  ordinary 
care.  Plaintiff  replied,  putting  in  Issue  the 
new  matter  of  the  answer.  At  the  trial  the 
plaintiff  testified  in  bis  own  behalf  upon  the 
points  in  issue  upon  this  appeal  substantially 
as  follows:  After  detailing  tbe  character 
and  extent  of  tbe  injuries,  plaintiff  stated 
that  it  was  his  duty  as  a  dogger  to  ride  ugpn 
the  carriage  and  throw  the  instruments 
known  as  dogs  into  the  log,  after  Mr.  Henry 
Lee,  the  sawyer,  bad  placed  tbe  log  upon  the 
carriage;  that,  also,  if  he  happened  to  see 
any  portion  of  material  that  might  have  been 
inadvertently  flopped  over  on  the  carriage 
lying  on  tbe  same  by  the  logs,  it  then  became 
bis  duty  and  he  was  instructed  to  hold  up 
his  band  as  a  signal  indicating  that  there 
was  some  obstruction  in  tbe  way,  and  for 
Lee  not  to  touch  the  nigger  nor  push  the  log 
on  the  rollway ;  that  at  the  time  of  the  ac- 
cident be  observed  certain  material  in  the 
way  of  placing  tbe  log  upon  the  carriage, 
and  that  he  gave  the  signal  to  tbe  sawyer; 
that  Lee  got  his  eye  and  glanced  at  him  a 
few  seconds;  that  he  accepted  his  glance  as 
a  signal  and  stooped  to  pick  up  the  stick  of 
wood;  that  Liee,  without  any  notice  or-wam- 
Ing,  pulled  the  lever  and  threw  the  log  upon 
the  carriage  and  against  plaintlfTs  band; 
that  when  be  went  to  work  In  the  mill  he 
was  employed  by  Mr.  Smiley,  who  told  him 
to  receive  his  instructions  from  Mr.  Lee; 
that  he  had  worked  as  a  dogger  before,  at 
one  time  for  2Vi  or  8  months;  that  a  short 
time  after  tbe  accident  Mr.  Smiley,  who  ap- 
parently had  charge  of  the  mill,  said  to  plain- 
tiff "that  Henry  Lee,  the  sawyer,  was  a  man 
very  quick-tempered,  careless,  and  would 
act  in  a  sudden ;"  that,  while  in  a  restaurant 
In  Astoria,  Mr.  Smiley  said  "that  Henry  Lee 
was  all  right  as  a  sawyer,  but  that  he  hadn't 
quite  caught  on  to  the  manner  In  which  to 
manipulate  the  nigger,  but  he  hoped  to  do  so 
in  the  very  near  future;"  that  tbe  log  they 
were  preparing  to  saw  was  4%  feet  in  di- 


ameter. On  cross-examination  plaintiff  tes- 
tified that  the  lifting  up  of  his  right  band 
indicated  to  Mr.  Lee  that  there  was  some 
obstruction  in  the  way  which  should  be  re- 
moved, and  for  him  not  to  touch  the  nigger. 
To  the  question,  "So  now  you  swear  poslttve- 
ly  that  you  looked  Mr.  Henry  Lee  right  in 
tbe  eye,  and  he  looked  yon  in  the  eye,  and 
yon  gave  him  tbe  sign  not  to  remove  the 
nigger,  or  not  to  push  that  log  on  ttie  rollway, 
that  he  understood  it,  and  yet  he  bumped 
that  log  up  against  you?"  He  answered,  "I 
did."  To  the  question,  "That  to  your  conten- 
tlonr  he  answered,  "It  ia." 

I.  N.  Smith,  of  Portland  (A.  W.  Norblad,  ol 
Astoria,  on  the  brief),  for  appellant  F.  S- 
Senn,  of  Portland  (O.  O.  Fulton,  of  Astoria, 
and  Ranch  &  Benn,  of  Portland,  on  the  btiel), 
for  respondent. 

BEAN,  J.  (after  etoting  the  facts  as 
above).  It  is  contended  by  plaintiff  that 
under  the  Employers'  Liability  Act,  adopted 
by  the  people  November  8,  1910  (Laws  191t 
p.  16) ,  the  .defendant  is  responsible,  and  that 
the  trial  court  erred  in  granting  a  Judgment 
of  nonsuit  The  contention  of  defendant  is 
that  there  was  no  testimony  to  show  that 
Henry  Lee,  the  head  sawyer,  was  careless, 
negligent,  or  incompetent ;  that  if  there  was 
any  neg^lgmoe  it  was  the  negligence  of  a  fel- 
low servant  in  a  matter  of  the  mere  opera- 
tion of  machinery;  that  the  case  does  not 
come  within  the  provisions  of  tbe  Employers' 
Liability  Act;  that  it  is  governed  by  the 
rule  announced  prior  to  the  passage  of  this 
law  in  the  case  of  Mast  v.  Kern,  34  Or.  247, 
64  Pac.  950,  75  Am.  St  Bep.  680,  and  other 
like  cases,  viz.,  that  the  UablUty  of  the  mas- 
ter depends  upon  the  character  of  the  act  In 
the  performance  of  which  the  injury  arises, 
and  not  the  grade  or  rank  of  the  negligent 
employ&  The  trial  court  held  that  the  case 
at  bar  did  not  come  within  the  provisions 
of  tbe  Employers'  Liability  Act;  that  the  al- 
leged negligence  was  that  of  a  fellow  serv- 
ant 

[1]  Before  referring  to  the  statute  In  qnes- 
tton,  it  will  be  helpful  to  note  the  old  mle 
as  to  the  general  nature  and  obligation  of  an 
employer  to  employ  competent  and  fit  fellow 
servants,  stated  in  4  Thompson  on  Meg  { 
4048,  as  follows:  "While,  ajs  hereafter  seen, 
tbe  master  is  not  in  goneial  liable  for  an 
injury  happening  to  one  of  his  servants 
through  the  negligence  of. another  of  them 
engaged  in  tbe  same  general  employment,  yet 
this  rule  does  not  exonerate  the  master  fioi» 
exercising  reasonable  or  ordinary  care  in  the 
selection  of  competent,  careful,  sober,  and  fit 
servants,  to  the  end  that  other  servants  shall 
not  be  exposed  to  unnecessary  peril  by  rea- 
son of  tbelr  incompetency,  car^essness, 
drunkenness,  or  other  unfitness^  and  of  main- 
taining such  a  reasonable  snpervtaion  over 
their  conduct  as  will  apprise  him  of  the  fact 
of  th^  falling  Into  the  habit  of  drankea- 
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neBS,  carelessness,  negligence,  etc.,  wblle  In 
his  service,  and  of  dlscbargbig  them  there- 
from on  the  discovery  of  such  facts.  This 
obligation  is  analogoas  to  the  obligation  of 
the  master  to  furnish  safe  macliinery,  appli- 
ances, and  places  of  work."  If  the  master 
becomes  aware  tliat  the  servant  has  become, 
for  any  reason,  unfit  for  the  service  in  which 
he  has  employed  him,  so  as  to  endanger  the 
safety  of  other  servants,  it  will  become  his 
dnty  to  discharge  the  nnflt  servant;  and 
If,  failing  in  tills  duty,  one  of  his  other  serv- 
ants Is  injured  by  the  negligence  of  the  nn- 
fit  servant,  the  master  will  be  liable. 

[2]  The  master  is  charged  with  a  knowl- 
edge of  the  common  reputation  in  the  com- 
mimlty  of  such  servant  who  has  been  in  the 
employ  a  long  tlma  4  Thomp.  on  Neg.  { 
4050. 

[3]  It  is  error  to  take  the  case  from  the 
jury  where  there  is  evidence  that  there  was 
negligence  in  the  selection  or  retention  of 
the  coservant  whose  act  caused  the  injury. 
3  Labatt^s  Master  &  Servant,  {  1080. 

[4]  The  measure  of  care  demanded  of  the 
master  in  such  cases  is  commensurate  with 
the  degree  of  danger  reasonably  to  be  appre- 
hended from  the  instrumentalities  employed 
In  performing  the  labor  required.  Labatt's 
Master  &  Servant,  S  186.  In  Statts  v.  Twohy 
Bros.  Co.,  61  Or.  602,  at  page  608,  123  Fac. 
909,  at  page  911,  Mr.  Justice  Moore,  after  re- 
ferring to  the  last-mentioned  authority,  said : 
"As  a  Intimate  deduction  from  the  precept 
last  stated,  it  necessarily  follows  that,  in 
selecting  an  employe  whose  duty  it  is  to  di- 
rect and  control  fdlow  servants  in  their  per- 
formance of  work  which  is  essentially  dan- 
gerous, a  master  must  exercise  due  or  ordi- 
nary care  in  choosing  for  that  purpose  a 
person  who  is  reasonably  safe  and  competent 
to  execute  the  service  required" — citing 
Smith  V.  St  Lonls  &  San  Francisco  B.  Co., 
151  Ho.  391,  408,  62  S.  W.  378,  48  L.  B.  A. 
368,387. 

[t]  Turning  now  to  the  Employers'  Liabil- 
ity Act  (Laws  1911,  p.  16),  we  note  that  the 
tiUe  of  the  act,  which  is  very  suggestive,  is 
erroneously  printed.  The  full  text  as  found 
in  the  Or^on  Electors'  Pamphlet  for  1910, 
p.  82,  is  as  follows:  "To  propose  by  initia- 
tive petition  a  law  providing  for  the  protec- 
tion and  safety  of  persons  engaged  in  the 
construction,  repairing,  alteration,  or  other 
work,  upon  bnildings,  bridges,  viaducts, 
tanks,  stacks,  and  other  structures,  or  en- 
gaged in  any  work  upon  or  about  electrical 
wires,  or  conductors  or  poles,  or  supports, 
or  other  electrical  appliances  or  contrivances 
carrying  a  dangerous  current  of  electricity; 
or  about  any  machinery  or  in  any  dangerous 
occupation,  and  extending  and  defining  the 
UabUlty  of  employers  in  any  or  all  acts  of 
negligence  or  for  injury  or  death  of  their 
(^vlojts,  and  defining  who  are  the  agents 
of  the  employer,  and  declaring  what  shall 
not  be  a  defense  In  actions  by  employes 


against  employers,  and  prescribing  a  penalty 
for  a  violation  of  the  law."  The  provisions 
of  the  act,  so  far  as  deemed  material  in  the 
case  at  bar,  are  as  follows:  "Section  1. 
All  owners  •  •,  •  engaged  in  ♦  •  • 
the  erection  or  operation  of  any  machinery, 

•  *    *    or  use  of  any  dangerous  appliance, 

•  •  •  shall  see  that  aU  metal,  •  •  • 
or  other  material  whatever,  shall  be  carefully 
selected  •  •  •  and  tested  so  as  to  detect 
any    defects,    and    all  scaffolding,    staging, 

•  •  •  shall  be  constructed  to  bear  four 
times  the  maximum  w^ht  to  be  sustained 
by  said  structure,  and  such  structure  shall 
not  at  any  time  be  overloaded  or  overcrowd- 
ed; *  *  *  and  all  dangerous  madiinery 
shall  be  securely  covered  and  protected'  to 
the  fullest  extent  that  the  proper  operation 
of  the  machinery  permits,  and  all  shafts, 
wells,  •  •  •  shall  be  enclosed,  and  all 
machinery  other  than  that  operated  by  hand 
power  shall,  whenever  necessary  for  the  safe- 
ty of  persons  employed  in  or  about  the  same, 
or  for  the  safety  of  the  general  public,  be 
provided  with  a  system  of  communication  by 
means  of  signals,  so  that  at  all  times  there 
may  be  prompt  and  efficient  communication 
between  the  employes  or  other  persons  and 
the  operator  of  the  motive  power.  •  •  •  •• 
Here  follows  a  regulation  for  the  transmis- 
sion and  use  of  electricity.  Then  comes  the 
following  provision :  "And  generally,  all  own- 
ers, contractors,  or  subcontractors,  and  other 
persons  having  charge  of,  or  responsible  for, 
any  work  involving  a  risk  or  danger  to  the 
employes,  or  the  public,  shall  use  every  de- 
vice, care  and  precaution,  which  it  is  practi- 
cable to  use  for  the  protection  and  safety  of 
life  and  limb,  limited  only  by  the  necessity 
for  preserving  the  efficiency  of  the  structure, 
machine,  or  other  apparatus  or  device,  and 
without  regard  to  the  additional  cost  of 
suitable  material  or  safety  appliance  and 
devices."  Section  2  is  as  follows:  "The 
manager,  superintendent,  foreman,  or  other 
person  in  charge  or  control  of  the  construc- 
tion or  works  or  operation,  or  any  part  there- 
of, shall  be  held  to  be  the  agent  of  the  em- 
ployer in  all  suits  for  damages  for  death  or 
injury  suffered  by  an  employfl."  Section  8 
provides  for  a  compliance  with  the  act  and 
for  a  penalty  for  a  noncompliance.  Section 
4  provides  that,  in  case  of  loss  of  life  by  rea- 
son of  the  neglects  or  failures  or  violations 
of  the  provisions  of  the  act,  the  helrs*of  the 
deceased  shall  have  a  right  to  bring  the  ac- 
tion without  any  limit  as  to  the  amount  of 
damagesL  Section  5  provides  that:  "In  all 
actions  brought  to  re(!over  from  an  employer 
for  Injuries  sufTered  by  an  employe  the  neg- 
ligence of  a  fellow  servant  shall  not  be  a 
defense  where  the  injury  was  caused  or  con- 
tributed to  by  any  of  the  following  causes, 
namely:  (1)  Any  defect  In  the  structure, 
materials,  works,  plant  or  machinery  of 
which  the  employer  or  his  agent  could  have 
had  knowledge  "by  the  exercise  of  ordinary 


Digitized  by 


v:^W^TrH_ 


780 


1S7  PAOnriO  BBPOBTEB 


(Or. 


care;  (2)  the  neglect  of  any  person  engaged 
as  superintendent,  manager,  foreman,  or 
other  person  In  charge  or  control  of  the 
works,  plant,  machinery  or  appliances;  (3) 
the  incompetence  or  negUf  ence  of  any  person 
in  charge  of,  or  directing  the  particular  work 
In  which  the  employ^  was  engaged  at  the 
time  of  the  Injury  or  death;  (4)  the  Incom- 
petence or  negligence  of  any  person  to  whose 
orders  the  employe  was  bound  to  conform 
and  did  conform  and  by  reason  of  his  having 
conformed  thereto  the  Injury  or  death  re- 
sulted; (6)  the  act  of  any  fellow  servant 
done  in  obedience  to  the  rules,  instruction,  or 
orders  given  by  the  employer  or  any  other 
person  who  has  authority  to  direct  the  do- 
ing of  said  act"  Section  6  reads  thus :  "The 
contributory  negligence  of  the  person  injured 
shall  not  be  a  defense,  but  may  be  taken  Into 
account  by  the  Jury  in  fixing  the  amount  of 
the  damage." 

It  will  be  noticed  that  the  general  provi- 
sions contained  in  section  1  refer  to  persons 
having  charge  of  or  responsible  for  any  work 
involving  a  risk  or  danger  to  employ^  or  the 
public,  or  what  is  usually  termed  "hazardous 
occupations."  The  Employers'  liiablllty  Law 
does  not  define  all  acts  of  negUgence.  As 
suggested  In  the  title,  it  defines  and  extends 
the  liability  of  employers  in  certain  cases.  It 
makes  them  responsible  tor  an  Injury  caused 
or  contributed  to  by  the  negligence  of  the  su- 
perintendent, foreman,  or  person  in  charge  of 
the  machinery,  or  by  the  Incompetence  or 
negligence  of  the  person  in  charge  of  the 
particular  work  in  which  the  employ^  was 
engaged  at  the  time  of  the  injury ;  that  is, 
where  the  injury  was  caused  by  one  in  au- 
thority over  the  injured  servant,  and  on  ac- 
count of  such  superiority  the  employ^  could 
not  have  been  expected  to  exert  such  an  in- 
fluence over  his  foreman  in  the  matter  of 
care  and  caution,  as  over  a  coservant  who 
stood  upon  an  equal  footing  with  him. 

It  Is  contended  that  the  case  at  bar  falls 
within  the  third  provision  of  section  5 ;  that 
is,  it  is  claimed  that  the  Injury  was  caused 
by  the  Incompetency  and  negligence  of  Henry 
Lee,  and  bead  sawyer,  who  was  the  person 
in  charge  of  and  directing  the  particular 
work  in  which  the  plaintiff  was  engaged  at 
the  time  of  the  injury.  The  act  in  question 
is  broader  In  its  scope  than  any  other  Em- 
ployers' Liability  Law  that  has  been  called 
to  our  attention.  The  language  employed  in 
the  general  clause  in  the  latter  part  of  sec- 
tion 1  of  the  act  is  somewhat  confused.  It, 
however,  provides  that  all  owners,  contrac- 
tors, etc.,  shall  use  every  care  and  precaution 
which  it  is  practicable  to  use  for  the  protec- 
tion and  safety  of  life  and  limb;  hence  the 
negligence,  if  any,  of  Henry  Lee,  the  head 
sawyer,  whose  instructions  the  plaintiff  was 
told  to  obey  by  Mr.  Smiley,  the  secretary 
and  manager  of  the  company  by  whom  plain- 
tiff was  employed,  would  bring  the  case  with- 
in the  statute,  unless  the  Qiaintlff  assumed 
the  risk  incident  thereto.    By  the  plain  pro- 


visions of  section  6,  the  negUgence  of  a  fel- 
low servant  is  not  a  defense,  where  the  In- 
jury is  caused  or  contributed  to  by  "the  in- 
competence or  negligence  of  any  person  in 
charge  of,  or  directing  the  particular  work  in 
which  the  employ^  was  engaged  at  the  time 
of  the  injury  or  death."  Dorn  v.  Clarke- 
Woodward  Drug  Co.,  133  Pac.  351 ;  Drum  t. 
Orchard  L.  ft  T.  Co.,  136  Pac.  872,  filed  De- 
cember 9,  1913. 

It  is  alleged  Ui  the  complaint,  that  the  evi- 
dence tended  to  show  that  at  the  time  of  the 
injury  complained  of,  the  plaintiff  was  under 
the  direction  and  control  of  Henry  Lee  and 
engaged  in  assisting  to ,  operate  machinery 
used  in  sawing  logs ;  that  in  the  operation  ot 
the  machinery  for  that  purpose  a  system  of 
signals  had  been  adopted  to  be  used  by  the 
assistant  and  the  operator  of  the  saw  and 
other  appliances ;  that  the  plaintiff  gave  the 
required  signal  not  to  start  the  machinery 
nor  roll  the  log  upon  the  carriage ;  that  Lee 
was  looking  at  him  and  saw  the  signal,  but 
disregarded  the  same  and  proceeded  to  worlc 
the  "niggers"  and  throw  the  log  upon  the 
carriage  and  against  plaintiffs  hand;   that 
at  the  same  time,  the  plaintiff,  relying  upon 
Lee's    observation    and    obedience    to    the 
signal,  stooped  to  remove  a  piece  of  board 
from  the  saw  carriage  as  he  had  been  in- 
structed to  do  whenever  he  discovered  any- 
thing of  the  kind  on  the  carriage.    From  fbe 
nature  of  the  machinery  and  the  appliances 
then  being  operated,  it  would  seem  reasona- 
bly necessary  that  a  system  of  communica- 
tion be  provided,  In  accordance  with  the  stat- 
ute, for  the  safety  of  employes,  end  that  snch 
rule  be  enforced  and  the  system  employed. 
From  the  evidence  the  Jury  might  have  fairly 
concluded  that  Lee  was  careless  and  neglt- 
gent  In  ftdling  to  obey  the  signal  given  by 
plaintiff,  and  in  rolling  the  log  against  his 
hand  In  the  manner  Indicated  by  the  testimo- 
ny.   As  we  understand  the  testimony  Heniy 
Lee  was  the  person  in  charge  of  the  saw,  ma- 
chinery, and  "niggers,"  and  was  the  foreman 
in   charge  jof  plaintiff,   thus    bringing  him 
within  the  definition  of  those  whose  neglect 
or  Incompetence  shall  not  be  a  defense,  as 
contained  In  clau^j^s  2  and  8  of  section  6 
above  quoted  and  numbered.     Section  2  of 
the  act  enacts  that  the  manager,  superintend- 
ent, foreman  or  other  person  in  control  of  the 
coDstmction,  or  works,  or  operation,  or  any 
part  thereof,  shall  be  held  to  be  the  agent  of 
the  employer  in  all  suits  for  damages  for 
Injury  suffered  by  an  employs. 

[6]  According  to  the  purport  of  the  evi- 
dence, at  the  time  of  the  accident,  Henry  Lee 
was  in  charge  and  control  of  the  opera- 
tion of  the  "niggers"  used  in  rolling  the  logs, 
and  had  charge  of  that  part  of  the  work  In 
which  plaintiff  was  engaged ;  that  Is,,  he  was 
in  authority  over  plaintiff.  Lee  was  there- 
fore a  vice  principal  and  not  a  fellow  serv- 
ant within  the  meaning  of  the  act.  A  "fore- 
man" Is  a  laborer  with  power  to  superintend 
those  working  under  him.    Peterson  t.  Coal 
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&  Mining  Co.,  60  Iowa,  673,  32  Am.  Rep.  143. 
Tbe  complaint  and  evidence  describe  Lee  as 
a  foreman,  though  that  exact  word  is  not 
used.  The  evidence  tended  to  show  that  the 
injnrr  complained  of  was  the  direct  result 
of  the  carelessness  of  Henry  Lee,  the  fore- 
maD,  in  falling  or  refusing  to  heed  the  signal 
0Ten  by  plaintiff;  that  snch  signal  had  been 
regularly  adopted  and  was  seen  and  nnder- 
stood  by  Lee;  that  the  foreman  was  known 
to  Mr.  Smiley,  the  secretary  and  manager  of 
the  company,  to  be  quick-tempered  and  care- 
less; and  tliat  he  had  not  "caught  on"  to 
handling  the  "nigger"  which  was  alleged  to 
to  have  been  carelessly  operated.  We  think 
under  the  statute  that  the  evidence  should 
have  been  submitted  to  the  jury. 

In  Lucey  V.  Stack-Gibbs  Lbr.  Co.,  28  Idaho, 
628,  131  Pac.  897,  900,  without  applying  a 
statute  like  ours,  it  was  held  that  it  is  a  gen- 
eral rule  of  law  that,  when  a  master  is  engaged 
In  a  complex  and  hazardotis  business,  he 
must  promulgate  such  roles  and  regulations 
for  the  conduct  of  his  business  and  the  gov- 
ernment of  his  servants  in  the  discharge  of 
their  duties  as  will  afford  reasonable  pro- 
tection to  them,  and  that  it  is  the  duty  of  the 
master  to  use  reasonable  care  to  see  that 
such  rules  are  complied  with,  and  that,  if 
he  falls  to  do  so,  he  will  be  responsible  for 
injuries  resulting  from  failure  of  compliance. 
Much  to  the  same  effect,  see  Potlatch  Lumber 
Co.  V.  Anderson,  118  G.  C.  A.  180,  199  Fed. 
742;  Seewald  t.  Harding  Lumber  Co.,  49 
Wash.  656,  96  Pac  221 ;  Harding  v.  Ostrand- 
er  Ry.  &  Timber  Co.,  64  Wash.  224,  116  Pac. 
635;  Elenduck  v.  Ccookston  Lumber  Co.,  121 
Minn.  53,  140  N.  W.  125;  Cole  v.  Gerrlck, 
62  Wash.  226,  118  Pac.  665.  In  Schulte  v. 
Pac.  Paper  Co.,  135  Pac.  627,  in  considering 
tbe  Employers'  liability  Act,  Mr.  Justice 
Eakln  said:  "It  also  eliminates  tbe  defense 
that  the  Injury  was  the  result  of  the  negli- 
gence of  a  fellow  servant  in  certain  cases, 
and  no  doubt  by  section  2  it  is  Intended  to 
change  the  rule  that  the  character  of  the  act 
In  the  performance  of  which  the  injury  aris- 
es, and  not  the  rank  or  class  of  the  negligent 
employ^  is  the  test  whether  a  negligent  em- 
plofd  Is  a  vice  principal  or  a  fellow  servant, 
88  announced  in  Mast  v.  Kern,  34  Or.  247,  54 
Pic.  950,  75  Am.  St  Rep.  680."  In  Evans 
T.  Portland  Ry.,  L.  &  P.  Co.,  135  Pac.  206,  a 
case  coming  within  the  provisions  of  the  Em- 
ployers' Liability  Act,  an  instruction  to  the 
effect  that  the  legal  principle  of  assumption 
of  risk  had  been  abrogated  by  the  statute 
was  upheld  by  this  court  In  Chicago,  I.  &  L. 
B.  Co.  V.  Hackett,  228  U.  S.  559,  33  Sup. 
Ct  681,  67  I*  Ed.  966,  the  United  States  Su- 
preme Court  upheld  a  ruling  of  the  Illinois 
court  to  the  effect,  that  a  yard  foreman  cop- 
trolllog  the  movements  of  a  train  and  its 
engine  in  the  yard,  for  tbe  purpose  of  dlstri- 
bating  the  cars,  is  in  charge  of  the  train 
within  the  meaning  of  Indiana  Acts  1893,  p. 
2B4,  abolishing  the  fellow-servant  rule  in  ac- 
tloos  by  railway  employes  "when  such  injury 


was  caused  by  the  negligence  of  any  person 
in  the  service  of  such  corporation  (the  rail- 
way company)  who  has  charge  of  any  signal, 
telegraph  office,  switchyard,  shop,  round- 
house, locomotive,  engine,  or  train  upon  a 
railway." 

Viewed  In  the  light  of  the  general  rule 
first  referred  to,  and  prevailing  for  years  in 
many  of  the  states,  it  will  be  observed  that 
the  statute  adopts  no  untried  or  unreasonable 
rule.  The  language  employed  in  section  5 
of  the  act  presents  no  ambiguity  and  admits 
of  no  doubt  or  secondary  meaning ;  therefore 
it  is  simply  to  be  obeyed,  without  more.  No 
room  is  left  for  construction.  Ehidlich  on 
Interpretation  of  Statutes,  {  72;  Black  on 
Interpretation  of  Laws,  §  36.  It  is  urged  by 
defendant's  counsel  that  Lee,  the  sawyer, 
did  not  have  charge  of  the  machinery  in  the 
true  sense  of  the  word.  It  appears,  however, 
that  he  was  In  authority  and  had  charge  and 
control  of  the  plaintiff  who  was  working 
with  and  under  him,  and  we  think  the  evi- 
dence tends  to  show  that  he  had  charge  of 
the  machinery  and  appliances  within  the  im- 
port of  the  act  It  is  suggested  by  counsel 
for  defendant  that  the  courts  of  Pennsyl- 
vania have  construed  a  law  of  that  state,  in 
substance  the  same  afi  section  6  of  our  stat- 
ute, adopting  the  character  of  the  act  rule 
as  announced  by  this  court  in  Mast  v.  Kern, 
supra.  From  a  careful  examination  of  the 
cases  cited  from  that  state  it  does  not  appear 
to  us  that  such  is  the  settled  construction. 
Kemmert  v.  Pennsylvania  Ry.  Co.,  18  Pa. 
Dlst  R.  372,  is  a  case  where  the  plalntUTs 
husband  was  killed  while  acting  as  an  en- 
gineer on  a  locomotive,  through  the  negli- 
gence and  carelessness  of  another  engineer 
who  had  disobeyed  a  regulaUcm  of  the  com- 
pany. The  negligent  engineer  had  no  control 
or  authority  over  the  injured  employ^,  thus 
differing  from  the  facts  in  the  case  at  bar. 
The  plaintiff  invoked  the  statute  with  refer- 
ence to  fellow  servants.  The  district  court 
held  that  the  statute  did  not  apply.  The 
next  case  under  the  Pennsylvania  act  was 
that  of  Feeney  v.  Abelson,  49  Pa.  Super.  Ct 
163,  in  which  the  employer  was  sought  to  be 
held  liable  because  one  of  his  teamsters  who 
was  a  foreman  a  portion  of  the  time,  but  not 
at  the  time  of  the  Injury,  had  injured  an- 
other servant  through  his  negligence.  The 
superior  court  reviewed  the  enactment  and 
held  that  the  statute  did  not  apply.  In  the 
other  cases  dted,  the  Employers'  liability 
Act  was  not  commented  upon.  It  has  been 
held  that  where  a  statute  copied  from  the 
statute  books  of  another  state  has  received  a 
known  and  settled  construction  by  the  courts 
of  that  state,  that  construction  at  the  time  of 
such  enactment  is  to  be  deemed  as  forming 
an  integral  part  of  the  same.  EndUch,  |  371. 
It  Is  there  said:  "But  as  applied  to  tran- 
scribed statutes,  this  rule  is  undoubtedly  sub- 
ject to  important  qualifications.  Whilst  ad- 
mitting that  the  construction  put  upon  such 
statutes  by  the  courts  of  the  state  from 
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which  fhey  are  borrowed  is  entitled  to  re- 
spectful consideration,  and  that  only  strong 
reasons  will  warrant  a  departure  from  it,  its 
binding  force  has  been  wholly  denied,  and  it 
has  been  asserted  that  a  statute  of  the  Icind 
in  question  stands  upon  the  same  footing,  and 
is  subject  to  the  same  rules  of  interpretation, 
as  any  other  legislative  enactment" 

It  follows  that  the  Judgment  of  the  lower 
court  must  be  reversed,  and  the  cause  re- 
manded, for  such  further  proceedings  as  may 
be  deemed  proper,  not  inconsistent  with  this 
opinion. 

McBRIDE,  C.  J.,  and  EAKIN  and  McNA- 
BY,  JX,  concur. 


COOK  et  aL  v.  GORDON. 
(Supreme  Court  of  Oregon.     Jan.  18,  1914.) 

1.  Appkai,  and  Errob   ({  lOlO*)— Bevibw— 
Findings  by  Court. 

Where  a  cause  is  tried  by  the  court  with- 
out a  jury,  the  findings  of  fact  have  the  same 
force  as  a  verdict,  and  will  not  be  disturbed 
unless  the  evidence  was  not  suflSdent,  as  a  mat- 
ter of  law,  to  support  them. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  397»-3982,  4024;  Dec 
Dig.  §  1010.*] 

2.  Brokers  ($  84*)— Actions  tor  Coxfensa- 
TiON— Burden  of  Proof. 

In  an  action  for  commissions  under  a 
contract  giving  brokers,  in  addition  to  a  fixed 
sum,  all  sums  received  over  $126  per  acre, 
where  the  answer  denied  a  sale  for  $150  an 
acre  alleged  by  the  complaint,  the  burden  was 
on  plaintiffs  to  show  that  the  sale  was  for  more 
than  $125  an  acre. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §{  104,  105;    Dec.  Dig.  f  84. »] 

3.  Brokers  (|  69*>— Compensation— Amount. 

In  estimating  the  commission  on  an  ex- 
change of  real  estate,  the  actual  and  not  the 
trade  valae  of  the  property  should  be  taken  as 
the  basis. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {  65;  Dec.  Dig.  {  69.*] 

4.  Brokers  (f  48*)— Right  to  Compensation 
— Exchange  of  Pbofebtt. 

In  determining  whether  a  real  estate  agent 
is  entitled  to  compensation,  there  is  no  dif- 
ference between  a  sale  and  an  exchange. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i  65:   Dec.  Dig.  §  48.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  W.  L.  Bradshaw,  Judge. 

Action  by  W.  J.  Cook- and  another,  a  part- 
nership under  the  firm  name  of  Cook  &  Clark, 
against  J.  D.  Gordon.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Modified. 

This  is  an  action  to  recover  a  broker's  com- 
mission. The  cause  was  tried  before  the 
court  without  the  intervention  of  a  jury. 
The  court  found  for  plaintiffs  and  rendered 
judgment  against  the  defendant  for  $9,300, 
from  which  the  latter  appeals. 

The  complaint  alleges,  in  substance,  that 
on  September  26,  1911,  the  defendant  em- 
ployed plaintiffs,  as  brokers,  to  sell  certain 
real  property  in  Yamhill  county.  Or.,  owned 


by  him,  and  agreed  to  pay  the  plaintiffs,  as 
commission,  $1,075,  and  all  sums  reodved 
over  and  above  $125  per  acre,  the  selling 
price  for  829  acres  of  land;  that  plaintiffs 
sold  the  land  on  December  14,  1911,  for  $150 
per  acre,  making  a  commission,  pursuant  to 
the  agreement  of  $9,300,  which  is  unpaid. 
In  the  defendant's  answer  the  contract  of 
employment  was  admitted,  and  the  averment 
made  that  the  plaintiffs  were  unable  to  pro- 
cure a  purchaser,  and  that  the  agreement  bad 
been  annulled  by  mutual  consent  It  denied 
that  the  sale  was  made  for  $150  per  acre,  or 
that  anything  was  due  the  plaintiffs;  and 
further  pleaded  that  In  November,  1911, 
plaintiffs  endeavored  to  negotiate  a  sale  of 
the  land  to  one  S.  W-  Childers  and  wife,  and 
proposed  that  defendant  accept  in  part  pay- 
ment certain  real  property  for  $17,400,  which 
plaintiffs  agreed  to  purchase  at  that  price 
in  payment  of  their  commission,  and  to  se- 
cure the  balance  by  a  mortgage  of  $8,100  on 
the  real  property ;  that  on  such  condltionB  de- 
fendant accepted  the  proposition  and  ex- 
changed the  properties;  and  that  plaintifls 
now  refuse  to  comply  with  their  agreement 
to  purchase  the  Childers  property.  The 
plaintiffs'  reply  denied  the  new  matter  of  the 
answer,  and  averred  that  subsequent  to  Sep- 
tember 26,  1911,  and  prior  to  the  sale,  the 
plaintiffs  proposed  in  writing  to  take  either 
of  the  Childers  properties  mentioned  in  the 
answer,  ,but  that  the  defendant  failed  to  ac- 
cept the  proposition. 

Earl  C.  Bronaugh  and  J.  M.  Gearln,  both 
of  Portland,  for  appellant  O.  G.  Schmitt 
and  C.  M.  Idleman,  botlkof  Portland,  for  re 

spondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
t1]  The  law  is  plain  that  where  a  cause  is 
tried  by  the  court  without  a  Jury,  the  find- 
ings of  fact  have  the  same  force  and  ^ect 
as  the  verdict  of  a  Jury,  and  will  not  be  dis- 
turbed unless  it  appears  that  the  evidence 
upon  which  they  were  made  was  not  suffi- 
cient as  a  matter  of  law,  to  support  them. 
Good  V.  Smith,  44  Or.  578,  76  Pac.  354;  As- 
toria R.  Co.  V.  Kern,  44  Or.  538,  76  Paa  14; 
Smith  T.  Gevnrtz,  135  Pac  190  r  Peaslee  v. 
Gordon  Falls  Elec  &  Mfg.  Co.,  135  Pac  521. 

[2]  The  court  found  that  the  original  con- 
tract had  not  been  annulled.  An  exchange  of 
defendant's  land  was  made  with  S.  W.  Child- 
ers about  December  14, 1911.  It  is  denied  by 
the  answer  that  the  sale  was  made  for  $150 
per  acre.  In  order  to  coUect  the  extra  com- 
mission, the  burden  of  proof  is  upon  the 
plaintiffs  to  show  that  the  real  property  of 
the  defendant  was  sold  for  more  than  $125 
per  acre,  or  $41,125. 

[8]  The  controversy  arises  on  account  of 
an  exchange  of  the  real  estate  in  question 
for  a  house  and  lot  in  St  Johns  estimated  at 
$7,000,  and  105  acres  of  land  known  as  Esta- 
cada  land.    The  defendant  claims  that  $6,000 


*For  other  cases  sea  same  topic  and  seetloD  NUMBBR  In  Dec  Dig.  4  Am.  Dlf.  Key-No.  Series  *  Kep'r  Indexat 
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was  the  price  adced  by  S.  W.  Obilders  for 
the  latter  property.  It  la  In  regard  to  this 
that  the  contention  arises.  The  plaintiffs' 
claUn  Is  based  uiwn  a  value  of  $100  per  acre, 
or  $10,500.  The  defendant  asserts  that  this 
Is  a  mere  flctltloos  or  "padded"  value,  and 
that  the  property  at  no  time  was  worth  more 
than  $6,000.  We  will  consider  the  testimony 
of  the  plaintiffs  upon  this  question.  After 
the  plaintiffs  had  endeavored  to  make  a  sale 
of  Gordon's  property  to  Mr.  Chllders  and  his 
associates  for  cash,  and  were  unable  to  do  so, 
on  November  21,  1911,  Messrs.  Cook  &  Clark 
wrote  a  letter  to  the  defendant  Gordon  stat- 
ing that  they  would  take  the  Estacada  land 
•nhat  Is  valued  at  $6,000"  In  full  for  their 
commission.  On  December  7,  1911,  the  plain- 
tiffs wrote  defendant  Gordon  a  letter  as  fol- 
lows: "Mr.  J.  D.  Gordon,  Newberg,  Oregon — 
Dear  Sir:  Mr.  Chllders  was  in  to-day  and 
made  me  the  following  proposition  on  your 
329  acres:  He  wants  to  turn  over  bis  105 
acres  at  Estacada  for  $100  an  acre  making 
$10,500,  and  a  nlne-rooAi  house  on  the  quarter 
blo(^  at  St  Johns  for  $7,000.  He  says  he 
will  assume  the  $13,000  mortgage,  and  give 
yon  a  mortgage  for  the  balance,  which  would 
be  $18,850,  end  put  up  as  security  a  $12,000 
mortgage  that  he  has,  providing  that  you 
wonld  agree  to  protect  him  on  the  $13,000 
for  five  years  from  date.  *  *  *  As  far  as 
Clark  and  my  commission  or  interest  is  con- 
cerned that  can  be  arranged  for  us  to  either 
take  the  bouse  at  St  Johns  or  the  farm  at 
Estacada.    •    ♦    •" 

E.  L.  Clark,  one  of  the  plaintiffs,  testified 
to  the  dfect  that  they  wrote  Gordon  the 
terms  proposed;  that  Gordon  came  and  look- 
ed at  the  land  and  said  that  he  would  accept 
tbe  proposition  and  trade ;  that  the  property 
was  gold  for  $150  per  acre ;  and  that  Gordon 
took  all  the  Chllders  properties  and  a  mort- 
gage back,  amounting  in  the  aggregate  to 
*49.350.  On  cross-examination,  he  testlfled: 
That  the  first  proposition  made  by  Mr.  Chlld- 
ers was  that,  if  he  could  get  plenty  of  time 
on  it,  he  would  take  the  land.  That  Mr. 
Gordon  informed  them  that  he  would  give 
Chllders  all  the  time  he  wanted.  That  the 
latter  then  came  back  with  the  proposition 
to  turn  in  the  Estacada  property  for  which 
at  that  time  he  wanted  $6,000.  That  after- 
wards Chllders  said:  "My  property  is  worth 
u  much  as  the  hlU  land  (Gordon's).  I  am 
going  to  raise  my  price  on  my  property.  I 
won't  take  less  than  $10,500,  $100  an  acre." 
That  Mr.  Gordon  came  in  to  see  them,  and 
that  they  told  him  they  would  take  the  Esta- 
cada land  for  their  commission.  Mr.  W.  J. 
Cook,  also  one  of  the  plaintiffs,  testified,  in 
regard  to  tbe  negotiations,  that,  when  the 
proposition  made  by  Mr.  Chllders  was  sub- 
mitted to  Oordm,  the  latter  came  in  and  said 
that  he  would  trade. 

Nowhere  in  the  evidence  of  the  plaintiffs 
ioei  it  appear  that  the  defendant  ever  agreed 
to  accept  tbe  Estacada  property  at  $100  per 
acre,  bat  only  that  he  would  exchange.    Tbe 


testimony  of  the  plaintiffs  falls  to  show  that 
Ck>rdon  ever  agreed  to  take  any  less  than 
$125  an  acre  for  his  land.  After  the  trade 
was  consummated  and  the  deeds  were  execut- 
ed, in  order  to  give  the  purchaser  Mr.  Chlld- 
ers ten  days^  time  in  which  to  obtain  the 
$12,000  collateral  security,  Gordon  and  wife 
and  Chllders  and  wife  executed  a  memoran- 
dum agreeing  to  place  the  deeds  and  mort- 
gages in  escrow  with  W.  J.  Cook  to  be  held 
during  that  time.  In  this  agreement  the  con- 
sideration for  the  Estacada  and  St  Johns 
properties  was  'mentioned  at  $17,500.  Tbe 
trial  court  based  its  findings  upon  the  trade 
value  recited  in  the  memorandum.  This,  we 
think,  was  an  errot. 

In  estimating  the  commission  upon  an  ex- 
change of  real  estate,  the  actual  and  not  the 
trade  valne  of  the  property  should  be  taken 
as  the  basis.  19  Gyc  237;  Boyd  v.  Watson, 
101  Iowa,  214.  70  N.  W.  120;  Porter  v.  Hel- 
llngsworth,  30  Misc.  Rep.  628,  62  N.  Y.  Supp. 
796.  See,  also,  Calland  v.  Trapet  70  111.  App. 
228.  We  think  tUs  is  a  reasonable  rule.  It  Is 
plain  from  plaintiffs'  evidence,  as  well  as 
from  tbe  whole  record,  that  the  increase  In 
price  of  the  Estacada  land  was  made  solely 
for  the  purpose  of  partly  offsetting  the  In- 
crease in  the  price  of  the  Gordon  land  from 
$125  to  $160  made  by  the  plaintiffs.  See  Por- 
ter V.  Hellingsworth,  supra.  According  to 
plaintiffs'  claim,  the  result  of  this  would  be 
simply  to  swell  tbe  commission  of  plaintiffs 
and  reduce  defendant's  price  below  $125  per 
acre.  In  the  exchange,  according  to  the 
plaintiffs'  evidence,  defendant  received  the 
following  sums  for  his  land: 

Old  mortgage  on  the  property $13,000 

New  mortgage 18,850 

St  Johns  house  and  lot 7,000 

Estacada  property 6,000 


Total    44,850 

Am't   of   Gordon's  price  at  $125  an 

acre    - 41,126 

Difference  3,725 

Pins  the  fixed  commission 1,076 


Total  $  4,800 

This  is  the  amount  of  plaintiffs'  commis- 
sion as  shown  by  their  evidence.  There  is 
no  substantial  legal  evidence  In  the  record  to 
support  the  findings  for  any  greater  amount. 
There  is  evidence  to  support  the  other  find- 
ings, and  they  should  not  be  disturbed. 

Counsel  for  plaintiffs  suggest  that  the  de- 
fendant does  not  allege  in  his  answer  that 
the  Estacada  land  is  not  worth  $10,400,  nor 
that  the  St  Johns  property  is  not  worth  $7,- 
000 ;  but  the  allegation  of  the  complaint  Is  to 
the  effect  that  the  property  of  defendant  was 
sold  for  $160  per  acre,  and  this  is  .denied. 

[4]  Counsel  for  defendant  contend  that  the 
transaction  was  an  exchange  and  not  a  sale. 
In  so  far  as  the  notes  and  mortgages  were 
concerned,  it  partook  of  the  character  of  a 
sale.  There  is  no  substantial  difference  be- 
tween a  sale  and  an  exchange.  Eennerly  t. 
Somervllle,  68  Mo.  App.  222, 227. 
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Under  the  provldons  of  section  S,  art.  7,  of 
the  Constitution,  the  Judgment  of  the  lower 
court  should  be  changed  and  reduced  to  $4,- 
800,  and  It  Is  so  ordered. 

McBRIDE,  O.  J.,  and  EAKIN  and  Mc- 
NABT,  JJ.,  concur. 


BOBXHWICK  T.  JOHNSON  et  al 
(Supreme  Court  of  Oregon.   -Jan.  13,  1914.) 

1.  Taxation  (8  788*)— Tax  Deeds— Validity 
— Pbesumptions  and  Bubden  of  Pboof. 

Unlike  a  sheriff's  deed  on  sale  of  land  for 
delinquent  taxes,  his  deed  on  sale  of  land  bid 
in  by  the  county  is  not  prima  facie  evidence  of 
regmarity  of  the  proceeding,  and  one  claiming 
thereunder  must  show  that  every  step  neces- 
sary to  vest  complete  title  in  the  county  has 
been  compUed  with. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent.  Dig.  SS  1G65,  1557, 165&-1560;  Dec.  Dig. 
I  788.*] 

2.  Taxation  (S  810*)— Tax  Trrixs— Suits— 
Btidbrcb. 

In  a  suit  to  quiet  title  to  land,  a  party 
claiming  title  under  a  sheriff's  deed  to  land  bid 
in  by  the  county  for  taxes  is  not  entitled  to  a 
decree  in  his  favor,  in  the  absence  of  evidence 
that  any  warrant  was  ever  issued  by  the  coun- 
ty court  for  the  sale  for  taxes,  or  of  any  no- 
tice of  sale,  or  of  the  certificates  of  sale  which 
the  law  requires  to  be  given  the  purchaser  at  a 
tax  sale. 

[Bd.  Note.^For  other  eases,  see  Taxation, 
Cent  Dig.  »  1906-1608;  Dec.  Dig.  {  SIO.*] 

In  banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;    Henry  E.  McGinn,  Judge. 

Suit  by  William  L.  Borthwick  against  J.  E. 
Johnson  and  others.  Froin  a  decree  for  de- 
fendant Johnson,  plaintlfl  appeals.  Reversed 
and  rendered. 

This  is  a  suit  to  quiet  title  to  lots  28  and 
29,  in  block  23,  Willamette  addition  to  East 
Portland,  now  included  within  the  corporate 
limits  of  the  city  of  Portland.  The  com- 
plaint is  in  the  usual  form.  All  the  defend- 
ants made  default  .except  Johnson,  who  an- 
swered, disclaiming  any  interest  in  lot  29, 
but  setting  up  title  in  fee  to  lot  28.  It  was 
stipulated  that  the  original  title  was  in  An- 
drew Roberts,  who  died  in  August,  1898,  that 
Sarah  E.  Malcolm  was  his  daughter  and  sole 
heir,  and  that  on  April  11,  1911,  Sarah  B. 
Malcolm  and  her  husband  Phillip  S.  Malcolm 
quitclaimed  all  their  right,  title,  and  interest 
in  lot  28  to  plaintiff.  Defendant  Johnson 
claimed  title  under  a  deed  made  to  William 
Mast  by  the  sherifF  of  Multnomah  county, 
bearing  date  of  October  6,  1904,  npon  a  sale 
of  property  theretofore  purchased  by  the 
county  for  delinquent  taxes,  upon  which  the 
time  for  redemption  bad  expired.  The  land 
was  unoccupied  and  uninclosed  until  a  few 
months  before  the  commencement  of  this  suit, 
when  plaintlfl  inclosed  it  with  a  wire  fence, 
which  defendant  tore  down.  Upon  the  trial 
the  plaintiff  offered  in  evidence  the  assess- 


ment rolls  for  Multnomali  county  for  tbe 
years  1898,  1899,  showing  the  property  to 
have  been  assessed  to  Andrew  Roberts. 

H.  H.  Blddell,  of  Portland,  for  appellant 
I.  B.  Richardson  and  Geo.  D.  Young,  both  of 
Portland,  for  respondent 

McBRIDE,  C.  J.  (after  stating  tbe  facts 
as  above).  [1] 'Unlike  deeds  made  by  tbe 
sheriff  on  sales  of  land  for  delinquent  taxes. 
deeds  made  by  that  officer  npon  sales  of  land 
bid  in  by  the  county  are  not  prima  fade  evi- 
dence of  the  regularity  of  the  proceedings; 
and  it  is  incumbent  upon  tbe  party  claiming 
under  such  a  conveyance  to  show  that  every 
step  necessary  to  vest  a  complete  title  in  the 
county  has  been  complied  with.  Ayers  v.  Lond, 
49  Or.  303,  89  Pac.  806,  124  Am.  St  Eep. 
1046;  Dufur  t.  Healy,  56  Or.  49,  107  Pac. 
692 ;  Rafferty  t.  Davis,  64  Or.  77,  102  Pat 
306. 

[2]  The  defendant  failed  in  this  act  at  the 
very  threshold.  There  is  no  evidence  of  any 
warrant  ever  having  been  issued  by  the  coun- 
ty court  for  the  sale  of  T)roperty  for  delin- 
quent taxes,  nor  of  any  notice  of  sale  havln; 
been  given ;  neither  are  the  certificates  which 
the  law  requires  to  be  given  to  a  purchaser  on 
such  sales  produced.  In  short  there  is  an 
entire  lack  of  any  evidence  tending  to  show 
that  the  lot  in  question  was  ever  legally  sold 
to  or  bid  In  by  the  county  for  delinquent 
taxes.  Defendant  Johnson  seems  to  have 
relied  wholly  upon  the  sheriff's  deed  made 
when  tbe  land  was  sold  by  tbe  county,  and 
upon  the  assessment  rolls  and  the  entries 
by  the  clerk  upon  the  record  of  delinquent 
tax  sales;  but  evidence  of  tbe  facts  which 
give  life  and  validity  to  a  sale,  namely,  the 
return  of  tbe  sheriff  npon  the  tax  roU,  the 
warrant  for  collection  of  delinquent  taxes, 
and  proof  of  due  notice  of  sale  are  all  want- 
ing. In  the  absence  of  these  there  is  nothing 
to  show  that  the  county  had  any  title  to  the 
property  when  it  conveyed  It  to  defendant 

The  decree  will  therefore  be  reversed,  and 
a  decree  entered  here  declaring  plaintiff  to  be 
the  owner  In  fee  of  the  lot  described,  and 
quieting  bis  title  thereto. 


VAUGHAN  V.  CANBY  CANAIi  CO. 
(Supreme  Court  of  Oregon.    Jan.  18,  1914.) 

JUDQIIBNT     (I      890*)HCANOBIXA.IIOIf— SATIS- 
FACTION    BY  BXBCUTION. 

Under  L.  O.  L.  {  241,  subd.  3,  providing 
that  on  the  return  of  an  execation,  the  sheriff 
shall  pay  the  proceeds  to  the  derk,  who  shall 
apply  them  in  satisfaction  of  the  judgment 
where  the  judgment  creditor  at  execution  lale 
has  bid  a  sum  equal  to  the  judgment  with  the 
accrued  interest,  costs,  and  disbursements,  the 
debtor  ia  entiUed  on  motion,  in  the  absence  of 
a  showing  that  the  creditor  ia  entitled  to  be 
relieved  from  his  bid,  to  have  the  judgment  can- 
celed. 

[Ed.  Note.— For  other  cases,  see  Jadcment 
Cent.  Dig.  §§  1689-1701;  Dec.  Dig.  f  890.*1 
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Department  No.  2.  Appeal  from  Orcalt 
Court,  Multnomah  Oounty;  Henry  E2.  Mc- 
Ginn, Judge. 

Action  by  H.  M.  Vaughan  against  tbe  Can- 
by  canal  Company.  From  an  order  over- 
ruling a  motion  to  cancel  a  Judgment  against 
It,  defendant  appeals.  Reversed  and  ren- 
dered. 

A.  R  Clark,  of  Portland  (M.  H.  Clerk,  of 
Portland,  on  tbe  brief),  for  appellant  James 
L.  Hope,  of  Astoria  (B.  B.  Seabrook  and 
Stott  &  Collier,  all  of  Portland;  on  tbe  brief), 
for  respondent. 

McNABT,  J.  Tbe  purpose  of  tbls  proceed- 
ing is  to  procure  an  order  for  tbe  cancella- 
tion of  a  Judgment  In  December,  1910, 
plaintiff  obtained  a  Judgment  In  tbe  circuit 
court  of  Multnomab  county  against  defend- 
ant for  $644.80  and  costs  and  disbursements. 
On  Marcb  14,  1911,  a  transcript  of  tbe  Judg- 
ment was  docketed  in  tbe  office  of  tbe  count? 
clerk  of  Clackamas  county.  Concurrently  in 
time  plaintiff  caused  an  execution  to  be  is- 
sued upon  tbe  Judgment,  and  a  levy  to  be 
made  upon  a  tract  of  land  owned  by  defend- 
ant in  Clackamas  county  containing  about 
27%  acre&  As  required  by  statute,  tbe 
property  was  advertised  for  sale,  and  sold 
nnder  tbe  execution  on  May  13,  1911.  At 
the  sale  of  tbe  premises,  plaintiff  was  tbe 
successful  bidder,  baving  offered  a  sum  equal 
to  tbe  amount  of  bis  Judgment,  costs,  and 
disbursements.  Tbe  sberlff  issued  to  plain- 
tiff a  certificate  of  sale,  which  was  by  plain- 
tiff recorded  in  tbe  records  of  Clackamas 
county.  The  return  of  the  sheriff  recites  tbe 
history  of  the  transaction,  which  was  con- 
ducted In  accordance  with  the  statute.  No 
motion  for  or  objection  to  a  confirmation  of 
the  sale  has  ever  been  filed,  and  the  Judg- 
ment remains  •unsatisfied.  On  March  14, 
1913,  the  defendant  filed  a  motion  for  an  or- 
der canceling  the  Judgment,  supporting  tbe 
application  by  an  affidavit  containing  a  re- 
cital of  the  proceedings  that  bad  been  taken. 
Plaintiff,  so  far  as  the  record  discloses,  made 
no  more  than  oral  objection  to  tbe  motion. 
On  the  31st  of  the  month  the  motion  was 
by  the  court  overruled. 

Counsel  for  the  defendant  assumes  the 
position  that  the  imrchase  of  the  property  at 
the  execution  sale  ipso  facto  operated  to  ex- 
tinguish the  Judgment  and  for  that  reason 
defendant  is  entitled  to  have  an  order  of 
cancellation.  Subdivision  3,  of  section  241, 
L.  O.  L.,  in  part  provides:  "Upon  tbe  return 
of  tbe  execution,  tbe  sheriff  shall  pay  the 
proceeds  of  the  sale  to  the  clerk,  who  shall 
then  apply  the  same,  or  so  mucb  thereof  as 
may  be  necessary,  in  satisfaction  of  the  Judg- 
ment" By  the  mandate  of  this  statutory 
provision,  the  clerk  Is  required  to  apply  the 
proceeds  of  the  sale  to  the  satisfaction  of 
the  Judgment  If,  however,  the  successful 
bidder  Is  the  Judgment  creditor,  still  tbe 
clerk  must  apply  the  amount  of  the  bid  to 
the  satisfaction  of  tbe  Judgment    Should  the 


purchaser  at  tbe  execution  sale  be  the  Jndg- 
ment  creditor,  who  bid  a  sum  of  money  equal 
to  the  Judgment,  costs,  and  disbursements,  as 
In  this  case,  the  sum  so  bid  must  be  ap- 
plied to  tbe  satisfaction  of  tbe  Judgment 
A  reasonable  Interpretation  of  tbe  statute 
warrants  tbe  decision  that  a  Judgment  be- 
comes extinguished  upon  the  return  of  the 
execution  showing  a  bid  equal  to  tbe  Judg- 
ment plus  accrued  interest,  costs,  and  dls- 
bursementa  If  tbe  bid  of  a  Judgment  cred- 
itor is  less  than  the  amount  due,  the  sum 
ottered  and  accepted  must  be  applied  pro 
tanto  In  payment  of  the  Judgment  Under 
certain  conditions  a  Judgment  creditor  or 
other  successful  bidder  at  an  execution  sale 
may  be  relieved  from  a  bid,  but  nothing  ap- 
pears In  this  case  to  suggest  such  a  contin- 
gency. The  record  Is  nude  of  any  matter 
that  would  Inspire  the  court  to  release  plain- 
tiff of  tbe  purchase  of  the  property  at  the 
execution  sale,  and  therefore  it  would  be 
working  a  positive  wrong  upon  defendant  to 
permit  plaintiff  to  sit  up  supinely  and  bold 
bis  Judgment  over  defendant  without  a  show- 
ing that  would  quicken  tbe  court  to  action. 
Tbe  proceedings  sanctioned  by  statute  with 
reference  to  the  confirmation  of  the  sale  re- 
late to  the  title  of  the  property  and  cannot 
be  confounded  with  those  agencies  that  work 
an  extinguishment  of  the  Judgment.  Defend- 
ant shall  hfive  an  order  directing  the  clerk 
of  Multnomab  county  to  satisfy  tbe  Judgment 
Reversed. 

McBRIDB,  C.  J.,  and  BEAN  and  EAKIN, 
JJ.,  concur. 


AYBRT  et  aL  ▼.  HOWELL  et  aL 
(Supreme  Court  of  Kansas.     Jan.  10,  1914.) 

Bbokebs  (f  54*)— Compensation— Right  to. 
When  a  real  estate  agent  produces  a  pur- 
chaser able,  ready,  and  wUling  to  take  the 
land  at  the  agreed  price,  he  is  entitled  to  his 
commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  76-81;   Dec  Dig.  i  64.*] 

Appeal  from  District  Court,  Gray  County. 

Action  by  O.  W.  Avery  and  another  against 
George  Howell  and  another.  From  an  order 
granting  plaintiffs  a  new  trial  after  an  ad- 
verse Judgment,  defendants  appeal.  Affirm- 
ed. 

J.  M.  Elrkpatrlck,  of  Dodge  City,  for  ap- 
pellants. C.  A.  Baker,  of  Kinsley,  for  appel- 
lees. 

PER  CURIAM.  The  appeal  In  this  case  Is 
taken  from  an  order  of  the  court  granting 
a  new  trial  in  an  action  brought  by  the  ap- 
pellees against  appellants  to  recover  $1,000 
and  interest  which  they  claimed  as  a  com- 
mission for  producing  a  purchaser  or  one 
who  would  make  a  satisfactory  trade  with 
appellants  for  a  tract  of  800  acres  of  land 
belonging   to   appellants.     The-  verdict   and 
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Judgment  denied  the  app^eee'  right  of  re- 
covery. 

The  facts  in  this  case  bring  It  f&lrly  with- 
in the  rule  laid  down  In  recent  dedslons  of 
this  court,  as  follows: 

In  Oreen  v.  Fist,  89  Kan.  536,  182  Pac.  179, 
It  Is  said:  "FoUowlng  Betz  t.  Land  Co.,  46 
Kan.  45,  26  Pac.  456,  It  Is  held  that,  when  an 
agent  for  the  sale  or  exchange  of  real  estate 
finds  a  purchaser  able  and  willing  to  take 
the  land  at  the  agreed  terms,  or  to  enter  in- 
to a  contract  which  is  satisfactory  to  the 
principal,  he  has  earned  his  commission." 

In  Button  v.  Stewart,  90  Kan.  602,  135  Pac. 
681,  It  is  said:  "Ordinarily  a  real  estate  bro- 
ker has  earned  his  commission  when  he  has 
produced  a  customer  with  whom  his  prind- 
pal  enters  Into  an  enforceable  contract  for 
the  sale  of  the  land,  £ilthough  the  title  does 
not  actually  pass.  After  the  principal  has 
entered  into  such  a  contract,  not  being  In- 
duced thereto  by  any  deceit  on  the  part  of 
the  broker,  he  cannot  avoid  liability  for  a 
commission  by  showing  the  inability  of  the 
buyer  to  carry  out  his  agreement." 

it  follows  that  the  motion  to  set  aside  the 
Judgment  and  grant  a  new  trial  was  properly 
sustained. 

The  order  is  affirmed. 


MATBBR  T.  GREAT  WESTERN  I<AND  CO. 

et  aL 
(Supreme  Court  of  Kansas.     Jan.  10,  1914.) 

Limitation  or  Actions  (|  100*)— Computa- 
tion OF  TlMlt— DiSCOVlCBY  OF  FBAUO. 

In  an  action  for  damages  for  false  and  will- 
fully fraudulent  representation,  on  which  plain- 
tiff relied  in  making  a  written  contract  to  pur- 
chase land,  and  in  making  a  part  payment  there- 
for, commenced  September  16,  1910,  it  appeared 
that  plaintiff  abont  August,  1908,  was  told  by 
one  claiming  to  have  been  in  the  vicinity  that 
the  land  could  not  be  Irrigated  as  represented, 
and  that  soon  afterwards  he  sent  his  son  about 
7(X>  miles  to  investigate,  who,  on  his  return,  re- 
ported, between  September  26th  and  the  early 
part  of  October,  1908,  that  the  land  could  not 
be  Irrigated.  Held,  ttiat  such  facts  showed  or- 
dinary diligence  to  discover  the  fraud,  which 
could  not  be  'said  to  have  been  discovered  until 
be  obtained  knowledge  of  the  facta,  so  that  the 
action  was  not  barred,  because  not  brought  with- 
in two  years  from  the  time  the  fraud  was  dis- 
covered. 

[E>d.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ((  323,  480-493;  Dec 
Dig.  I  100.«] 

Api)ealfrom  District  C^ourt,  Finney  County. 

Action  by  James  Mateer  against  the  Great 
Western  Land  Comi)any  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Hosklnson  ft  HosUnson,  of  Garden  City, 
for  appellants.  C.  L.  Blarmon,  of  Garden 
City,  and  L.  T.  Shangle,  of  Oskaloosa,  Iowa, 
for  appellee. 

PER  CURIAM.  The  appellee  commenced 
this  action  September  16,  1910,  to  recover 


damages  for  the  alleged  false  and  wiUfolly 
fraudulent  representations  and  guaranty  by 
H.  C.  Wiley,  upon  which  the  appellee  alleges 
he  relied,  and  was  induced  thereby  to  enter 
Into  a  written  contract  to  purchase  two  qoai- 
ter  sections  of  H.  C.  Wiley,  doing  business 
In  the  name  of  the  Great  Western  Land 
Company,  and  to  pay  $2,500  in  part  payment 
therefor.  The  Jury  returned  a  verdict  for 
actual  .damages  in  the  sum  of  $2,500,  with 
interest  thereon  from  the  time  of  payment, 
and  for  $875  exemplary  damages. 

The  principal  contention  of  the  appellants 
is  that  the  action  was  not  brought  within 
two  years  from  the  time  the  fraud,  if  any, 
was  discovered.  The  representations  and 
warranty  alleged  were  that  the  land  was  lo- 
cated under  and  Irrigable  from  the  Amazon 
ditch,  and  that  on  or  Just  prior  to  August 
5, 1910,  one  Bolton,  claiming  to  have  been  in 
the  vidnlty  of  the  land,  told  the  appellee 
that  he  did  not  believe  It  could  be  Irrigated 
from  the  Amazon  ditch.  The  appellee  tes- 
tified that,  from  Bolton's  report,  he  did  not 
believe  that  Bolton  had  seen  the  land.  The 
Jury  also.  In  answer  to  a  special  question  in 
regard  thereto,  returned  the  answer:  "Ac- 
cording to  the  evidence,  [L.  C.  Bolton]  did 
not  see  the  land  In  controversy."  The  evi- 
dence, also,  Is  that,  soon  after  the  report  of 
Bolton  was  made  to  appellee,  the  appellee 
sent  his  son  from  the  place  of  their  residence. 
In  Mahaska  county,  Iowa,  to  Kearny  county, 
Kan.,  a  distance  of  about  700  miles,  to  leam 
the  truth  in  regard  to  the  matter.  The  son 
returned,  and,  as  Is  variously  stated,  from 
the  26th  day  of  September  to  the  fore  part 
of  October,  1908,  reported  to  his  father  that 
he  had  consulted  the  engineer  of  the  Amazon 
ditch,  and  had  learned  that  the  land  In  ques- 
tion was  higher  In  elevation  than  the  Amnion 
ditch,  and  could  not  be  irrigated  therefrom. 

Considering  the  distance  from  the  residence 
of  the  appellee  to  the  land,  we  think  there 
was  a  showing  of  ordinary  diligence^  at  least, 
to  discover  the  fraud;  also,  that  it  cannot 
be  said  that  one  has  discovered  a  fraud  un- 
til he  has  obtained  knowledge  of  the  facts. 

We  think  the  evidence  was  sufficient  to 
Justify  the  verdict  and  the  Judgment  of  the 
court,  and  the  Judgment  I4  affirmed. 


BOWERS  V.  JBTT  et  aL 
(Supreme  Court  of  Kansas.     Jan.  10.   1914^ 

(Bi/Ualu*  by  th«  Court.) 

Pabtition  (I  109*V-JuoiciAi.  Saix— Effect 
TO  Bas  Skcond  Mobtoaob. 

The  owner  of  real  property  upon  which  he 
had  given  two  mortgages  died  intestate.  The 
first  mortgage  was  foreclosed ;  the  holder  of 
the  second  being  a  party.  In  a  partition  suit 
brought  to  divide  the  property  among  the  heirs 
of  the  mortgagor,  a  decree  was  rendered  for  its 
sale,  the  proceeds  to  be  applied,  first,  to  the 
payment  of  the  Judgment  on  the  first  mort- 
gage.    Before  the  sale  was  made  in  the  parti- 
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tion  Rcdon  the  property  wu  lold  under  the 
toreclosare.  The  binder  at  the  partition  sale 
held  the  certificate  of  purchase  issued  in  pursu- 
ance of  the  foreclosure  sale,  and  in  effect  ap- 
plied it  upon  the  bid  at  the  second  sale.  The 
court  in  t&e  partition  action  directed  the  sheriff 
to  redeem  from  the  foreclosure  sale  out  of  the 
piDceeds  of  the  partition  sale.  A  sheriff's  deed 
wu  issued  to  the  purchaser  at  the  latter  sale. 
Held,  that  it  conveyed  a  good  title,  and  the  sec- 
ond mortgage  is  not  enforceable. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Gent  Dig.  ff  375-397;  Dec.  Dig.  f  109.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  W.  H.  Bowers  against  Lizzie  T. 
Jett  and  others.  From  Judgment  for  plain- 
tiff, defendants  appeal.  Reversed  and  re- 
manded, with  directions. 

Lesley  Lyons,  of  Kansas  City,  Mo.,  John  A. 
Hale,  of  JEEansas  (Xty,  Kan.,  and  H.  L.  Bur- 
gess, of  Olafhe,  for  appellants.  Sntton  ft 
Sntton,  of  Kansas  City,  Kan.,  and  Thomas 
Irish,  of  Kansas  City,  Mo.,  for  appellee. 


MASON,  3.  W.  H.  Bowers  brought  an  ac- 
tion to  foreclose  a  mortgage,  which  was  re- 
sisted by  Lizzie  T.  Jett,  who  asserted  own- 
ership of  the  land  freed  from  the  plaintiff's 
Uea.  The  case  was  sent  to  a  referee,  who  re- 
ported the  facts  In  detail,  and  concluded  that 
the  defendant  should  recover.  The  trial 
court,  however,  gave  Jndgmoit  tor  the  plain- 
tiff, from  which  an  appeal  was  taken. 

The  facts  found  by  the  referee  were  prac- 
tically adopted  by  the  court  throughout 
Some  of  the  findings  were  modified,  but  In 
each  instance  the  difference  of  opinion  be- 
tween the  referee  and  the  court  was  not 
really  as  to  what  had  taken  place,  but  as  to 
the  legal  consequences  that  followed.  There- 
fore we  have  only  to  determine  the  rights  of 
the  parties  under  the  established  facts,  which 
for  present  porposes  may  be  thus  stated: 

In  1898  AUen  O.  Woodcock  owned  the  land 
in  controversy.  On  June  14th  of  that  year 
be  gave  a  first  mortgage  upon  It  for  $1,500. 
The  next  day  he  nmde  a  second  mortgage  to 
Us  son  Chester  O.  Woodcock  for  the  ez- 
PRssed  consideration  of  $2,500.  He  died  In- 
testate March  20,  1899,  his  only  heirs,  be- 
sides his  wife  and  his  son  Oiester,  bdng 
another  son.  The  first  mortgage  was  fore- 
closed In  an  action  brought  in  the  district 
court  of  Wyandotte  county  July  17,  1902; 
Chester  O.  Woodcock  being  a  party.  Judg- 
ment was  rendered  March  17,  1903,  for  $1,- 
927.50,  bearing  8  per  cent,  interest  Novem- 
ber 16,  1900,  a  partition  suit  was  begun  In 
the  court  of  common  pleas,  for  the  purpose 
of  dividing  tbe  real  estate  among  the  heirs 
of  Allen  Q.  Woodcock.  A  division  In  kind 
was  found  Impracticable,  and  a  sale  was 
ordered.  A  decree  In  the  partition  suit  was 
rendered  June, 6,  1904,  providing  that  If  no 
party  took  the  propwty  at  Its  appraised 
value  ($3,600),  It  should  be  sold  by  the  sher- 
iff at  not  less  than  two-tbirds  of  the  ap- 


praisement, tbe  proceeds,  after  itayment  of 
costs  and  taxes,  to  be  applied  to  tbe  Judg- 
ment in  the  foreclosure  action,  tbe  residue 
to  be  distributed  among  the  heirs.  June  27, 
1904,  a  sale  under  the  mortgage  foreclosure 
was  bad,  which  was  confirmed  July  2,  1904. 
A  sale  under  the  decree  In  the  partition  suit 
followed.  July  11,  1904.  Mrs.  Jett  was  the 
buyer  at  the  second  sale.  She  also  bought 
the  certificate  of  purchase  which  had  been 
issued  in  pursuance  of  the  foreclosure  sale, 
upon  which  18  months'  redemption  was  al- 
lowed. The  sale  in  the  partition  action  was 
confirmed  September  19,  1904,  and  tbe  de- 
cree of  confirmation  directed  the  sheriff  to 
apply  tbe  proceeds  to  the  redemption  of  the 
property  from  the  foreclosure  sale,  and  re- 
turn tbe  canceled  certificate.  ^  sherltTs 
deed  In  pursuance  of  the  sale  In  the  parti- 
tion suit  was  executed  to  Mrs.  Jett  October 
13,  1904. 

December  16, 1904,  W.  H.  Bowers,  who  had 
acquired  whatever  rights  Chester  O.  Wood- 
cock had  under  tbe  second  mortgage,  brought 
the  present  action,  for  Its  foreclosure.  He 
contends  that  tbe  Interest  acquired  by  Mrs. 
Jett  through  her  purchase  of  the  certificate 
of  purchase  which  was  Issued  In  the  first 
mortgage  foreclosure  merged  with  the  title 
she  obtained  by  purchase  at  the  sale  under 
tbe  decree  In  the  partition  suit,  and  that  tbe 
original  second  mortgage  thereby  became  a 
first  lien.  We  cannot  assent  to  this  view. 
The  doctrine  of  merger  Is  equitable  in  its 
nature,  and  we  see  no  sufficient  reason  for 
its  application  to  this  situation,  iln  the 
partition  case  It  might  perhaps  bave  been 
simpler  for  the  court  to  have  directed  a 
sale  of  tbe  mere  equity  in  the  property — 
of  the  property  subject  to  the  rights  arising 
under  the  first  mortgage  But  substantially 
the  same  result  was  accomplished  by  the 
sale  of  the  property  as  a  whole,  with  a  di- 
rection to  apply  the  proceeds,  so  far  as  neces- 
sary, to  the  first  lien.  Between  the  Judg- 
ment In  the  partition  proceedings  and  the 
sale  thereon  the  property  was  sold  under  tbe 
foreclosure  decree,  and  the  form  of  the  first 
mortgage  lien  was  thereby  changed  from  a 
Judgment  to  a  certificate  of  purchase,  but  It 
was  essentially  the  same  demand,  and  was 
still  a  first  charge.  The  confirmation  of  the 
partition  sale  Implies  that  It  was  regularly 
and  fairly  conducted.  As  tbe  proceeds  of 
this  second  sale,  after  tbe  payment  of  the 
costs  and  taxes,  were  directed  to  be  applied 
to  tHe  lien  of  the  first  mortgage,  and  as  these 
items  practically  exhausted  the  amount  for 
which  the  property  was  sold,  nothing  was 
left  for  either  the  heirs  or  the  second  mort- 
gagee. Their  failure  to  realize  anything  for 
their  respective  Interests  was  the  necessary 
consequence  of  tbe  property  not  having 
brought  a  larger  amount 

A  formal  redemption  of  the  property  from 
tbe  sale  on  foreclosure  does  not  appear  to 
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have  been  made,  althongb  fhe  transaction  as  a 
whole  doubtless  amounted  substantially  to  the 
same  thing.  Mrs.  Jett  was  the  bidder  at  the 
partition  sale,  and  she  held  the  certificate  of 
purchase  to  the  redemption  of  which  the 
amount  of  her  bid  was  to  be  applied.  The 
precise  manner  in  which  her  preferred  claim 
was  applied  to  the  amount  of  her  bid  is  not 
important  The  certificate  of  purchase  was 
treated  as  a  credit  upon  her  bid.  If  there 
was  a  valid  r^emption,  her  title  is  good  in 
virtue  of  her  purchase  at  the  partition  sale ; 
the  redemption  was  made  in  her  behalf  as 
the  purchaser — the  owner  of  the  equity  of 
redemption — and  the  property  is  no  longer 
liable  to  the  second  mortgage.  Gen.  Stat 
1909,  §§  6072,  6092  (Ciode  av.  Proc.  ||  477, 
497).  If  the  proceedings  are  regarded  as  not 
amounting  to  a  redemption,  then  her  title 
is  good  in  virtue  of  the  sale  under  the  mort- 
gage foreclosure.  It  may  be  suggested  that 
in  that  view  of  the  case  she  has  not  paid 
the  amount  of  her  bid  at  the  partition  sale. 
The  property  was  in  effect  bid  off  to  her 
at  the  partition  sale  for  substantially  the 
claim  she  held  against  it  What  method 
was  adopted  in  setting  the  one  amount 
against  the  other  is  not  very  Important 
We  hold  that  in  buying  at  this  sale,  under  a 
decree  which  appropriated  the  amount  of  the 
bid  to  the  payment  of  her  own  claim,  she 
did  not  take  the  property  charged  with  the 
lien  of  the  second  mortgage,  and  that  ruling 
is  decdslve  of  the  controversy. 

A  contention  has  been  made  in  behalf  of 
Mrs.  Jett  that  the  second  mortgage  was 
barred  by  the  judgment  in  the  action  brought 
to  foreclose  the  first  mortgage,  and  also  by 
the  judgment  in  the  partition  action.  In 
view  of  what  has  already  been  said,  it  is 
not  necessary  to  determine  those  questions. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  render  a  judg- 
ment quieting  the  title  of  Mrs.  Jett  All 
the  Justices  concurring. 


McCLINTlCK  V.  PYIiB.t 
(Supreme  Court  of  Kansas.     Jan.  10,  1914.) 

(Syllahut  ly  the  Court.) 

1.  Tbial  (J  260*)— Instructions— Requests— 

KKFUSAL  or  INSTBUCTIONS  AlltEADT  GIVEN. 

Where  the  jury  are  told  that,  in  order  to 
be  entitled  to  a  commission,  a  real  estate  agent 
must  have  been  the  "procuring"  cause  of  a.  sale, 
it  is  not  material  error  to  refuse  to  instruct 
that  he  must  have  been  the  "efficient"  and 
"proximate"  cause. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  651-659;    Dec.  Dig.  |  260.*] 

(Additional  Byllabut  (y  Editorial  Btaff.) 

2.  Apfeai.  and    Ebbob    (f   1068*)— Cube   of 

EBBOB— INSTBUCTIONS. 

Error,  if  any,  in  instructing  in  a  broker's 
action  for  commission  that  he  could  recover  ei- 
ther upon  an  express  or  an  implied  agreement. 


was  cured,   where  the  jury  found  spedficaUr 
that  there  was  an  express  agreement 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {I  4226-^^8,  4230;  Dec 
Dig.  I  1068.*] 

3.  Tbiai.  (§  350*)— Sfeciai.  Iniebbooatobies 
— RsrusAi.  to  Subuit. 

In  a  broker's  action  for  commission,  it 
was  not  an  abuse  of  discretion  to  refuse  a  spe- 
cial interrogatory  inquiring,  "What  if  anything, 
did  plaintifi  do  as  agent  to  sell  said  farm  to 
E.  W.  B.,"  evidence,  rather  than  the  ultimate 
fact  being  apparently  called  for  thereby. 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  |§  828-833 ;    Dec.  Dig.  |  350.*] 

4.  Tbiai.  (§  352*)— Spxoiai.  Interbooatobik 
— Refusai,. 

In  a  broker's  action  for  commission,  a  spe- 
cial Interrogatory,  inquiring,  "la  it  not  a  fact 
that  E.  W.  B.  only  talked  to  ptaintiS  as  a 
friend,"  being  negative  and  leading  In  form, 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  §§  840-842,  844.  845 ;  Dec.  Dig.  {  352.*] 

Appeal  from  District  Court  Coffey  County. 

Action  by  Bert  McCllntick  against  Morris 
Pyle.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

J.  M.  Pleasant  of  Burlington,  and  John  C. 
Nlpp,  of  Kansas  City,  Mo.,  for  appellant 
Henry  B.  Ganse,  of  Emporia,  for  appellee 

MASON,  J.  Bert  McCUntlck  sued  Morris 
Pyle  for  a  real  estate  commission  and  re- 
covered a  Judgment,  from  which  an  appeal  is 
taken. 

[1]  Complaint  la  made  of  the  refusal  of 
several  instructions.  Two  were  to  the  ef- 
fect that  the  plaintiff  had  the  burden  of  prov- 
ing that  his  acts  were  the  "effid^it  and  pro- 
curing," "procuring  or  Inducing"  cause  of  the 
sale ;  that  it  was  not  enough  to  show  them 
to  have  been  a  part  of  the  daaia  of  causes. 
The  court  instructed  that  there  could  be  no 
recovery  unless  the  plaintiff  was  the  pro- 
curing cause  of  the  sale.  This  sufficiently 
covered  the  point  Involved. 

[2]  An  instruction  was  given  that  a  recov- 
ery could  be  had  either  upon  an  express  or 
upon  an  Implied  agreement  The  appellant 
nrged  that  the  evidence  did  not  warrant  the 
latter.  The  Jury  found  spedflcally  that  there 
was  an  express  agreement  and  thwefore  the 
error.  If  any,  was  cured. 

[3, 4]  Complaint  is  also  made  of  the  re- 
fusal to  submit  three  special  interrogatories 
asked  by  the  defendant  as  follows:  "What 
if  anything,  did  plaintiff  do  as  such  agent  to 
sell  said  farm  to  E.  W.  Barker?  Was  plain- 
tiff the  efficient  proximate,  and  procuring 
cause  of  the  sale  of  the  farm  in  question  to 
E.  W.  Barker?  Is  it  not  a  fact  that  E.  W. 
Barker  only  talked  to  plaintiff  as  a  friend?" 
The  first  of  these  perhaps  called  for  evidence 
rather  than  the  ultimate  fact  and  the  court 
was  within  Its  discretionary  right  in  refus- 
ing it  S.  K.  Ry.  Co.  V.  Walsh,  45  Kan.  653, 
26  Pac.  45.  The  second  was  covered  by  a 
finding  that  the  plaintiff  was  the  "procur- 
ing" cause  of  the  sale.    The  third  was  ob- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Ke]r-No.  Series  *  Rep'r  Indexes 
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Jectlonable  because  of  its  negadre  and  lead- 
ing form.  A,  T.  &  S.  F.  R.  Co.  t.  BnUer,  50 
Kan.  433,  43  Pat  767. 

Several  qneetlons  asked  npon  cross-ez- 
tmlnation  were  ruled  out,  but  the  discretion 
of  the  court  in  tills  regard  was  not  abused. 
Tbe  plaintlirs  wife  was  allowed  to  testify 
that  her  husband  wrote  a  letter  which  he 
told  her  was  to  the  defendant,  but  the  evi- 
dence does  not  appear  to  have  been  preju- 
dicial. 

The  Judgment  la  affirmed.  All  the  Justices 
concnrring. 


WHEELER  T.  BALLARD  et  aLf 
(Supreme  Court  of  Kwniias.     Jan.  10,  1914.) 

(Byllaiui  by  the  Court.) 
1  QmxTiHO  TrrLE  (|  52*)  —  Dbcbee  —  Con- 

STBUCnoN   AND   ElTKCT. 

The  life  tenant  in  possession  of  certain 
land  sued  the  remainderman  and  another  to 
quiet  title,  alleging  in  herself  the  legal  title  and 
peaceable  possession,  and  averring  that  the  de- 
fendants set  np  a  claim  of  estate  and  interest 
adverse  to  that  of  the  plaintiff,  and  praying 
that  snch  claim  be  sliown  null  and  void  as 
against  tbe  plaintiS.  The  summons  by  publica- 
tion notified  the  defendants  that,  in  default 
of  answer  or  demurrer,  the  petition  would  be 
taken  as  true,  and  judgment  rendered  quieting 
plaintiff's  title  in  and  to  the  land  in  question 
aa  against  the  title  of  the  defendants,  and  the 
title  of  the  defendants,  if  any,  would  be  deter- 
mined to  be  null  and  void  as  against  the  title 
of  the  plaintiff.  The  journal  entry  recited  prop- 
er service,  default,  a  finding  that  the  averments 
of  tbe  petition  were  true,  and  concluded:  "It  is 
further  considered  by  the  court  that  the  plain- 
tiff •••  is  the  owner  of  the  following 
lands,  •  •  «  and  that  the  defendants,  ♦  •  • 
and  each  of  them,  be  excluded  and  forever  pre- 
cluded of  any  interest  in  or  to  tbe  above-de- 
scribed lands  and  tenements.  •  *  •"  Beld. 
that  such  decree  extinguished  the  defendants 
title,  and  left  the  plaintiS  as  to  them  the  fuU 
and  complete  owner  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle,^ Cent  Die.  li  89,  102,  103:    Dec.  Dig.  { 

(Additional  ByUahn*  ly  Bditcrial  Btaf.) 

2.  WOBDS   AHD  PHSASBS— "TiTM." 

Legal  "title"  usually  means  a  full  and  ab- 
•olnte  title  (citing  Words  and  Phrases,  voL  8, 
p.  6980;   see.  also,  voL  8,  p.  7816). 

3.  QuiETiNO    TnxB    (I    62*)  — Natubb   and 
Scope — Eitect — "Suit   to    Quiet   Title." 

Tbe  ordinary  purpose  of  a  suit  to  quiet 
title  is  to  make  the  plaintifra  ownership  com- 
plete aa  against  any  claim  asserted  by  the 
defendant,  and  the  usual  effect  of  the  decree  is 
to  bar  the  latter  and  those  claiminz  against  the 
plaintiff  or  his  successors  of  any  title  or  inter- 
est in  the  proi>erty  affected. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  f|  99,  102,  103;  Dec.  Dig.  i 
52.*] 

Appeal  from  District  Court,  Franklin 
County. 

Action  by  Adallne  Wheeler  against  James 
W.  Ballard  and  others.  From  decree  for 
defendants,  plaintiff  appeals.     Reversed. 


W.  B.  Pleasant,  of  Ottawa,  for  appellant 
John  O.  Qnln  and  F.  A  Waddle,  both  of  Ot- 
tawa, tor  appellees. 

WEST,  J.  [1]  In  1886  Benjamin  Taney 
willed  the  land  In  controversy  to  an  adopted 
niece,  Adallne  Anderson,  "after  tbe  death  of 
my  beloved  wife  Eliza  and  myself."  He  died 
shortly  thereafter,  and  the  widow  elected  to 
take  under  the  will ;  she  being  an  unlearned 
colored  woman  then  about  75  years  of  age. 
She  continued  to  reside  on  the  land  lutll 
about  1907,  and  had  the  use  thereof  until  ber 
death,  March  1,  1912.  This  action  was  be- 
gun by  Adallne  Wheeler  as  heir  of  the  wid- 
ow against  the  heirs  of  the  devisee  of  the 
fee  In  remainder,  and,  having  been  defeated, 
she  appeals. 

It  appears  that  in  1895  the  widow  sued  her 
daughter  Mary  Payne  and  the  devisee  of  the 
fee  In  remainder,  Adallne  Anderson,  to  quiet 
title,  and  It  Is  argued  by  the  present  plaintiff 
that  this  resulted  in  fixing  the  complete  title 
In  the  widow ;  while  the  defendants  contend 
that  It  did  not  add  to  her  life  estate.  The 
latter  was  the  view  taken  by  the  trial  court, 
and  Its  correctness  is  the  principal  question 
for  determination. 

In  ber  petition  to  quiet  title,  the  widow 
alleged  that  "she,  the  plaintiff,  has  the  legal 
title  to  and  is  In  peaceable  possession  of"  the 
land,  and  "that  the  said  Mary  Payne  and 
Adallne  Anderson  set  up  a  claim  of  estate 
and  Interest  In  and  to  tbe  said  premises  as 
heretofore  described  adverse  to  the  estate 
and  Interest  of  the  said  plaintiff  so  as  afore- 
said averred.  Said  plaintiff  therefore  prays 
that  the  said  Mary  Payne  and  Adallne  An- 
derson may  be  compelled  to  show  their  said 
title,  and  that  It  may  be  shown  null  and  void 
as  against  the  said  plaintiff."  In  the  affida- 
vit for  publication  sworn  to  by  her  attorney, 
it  was  stated  that  the  plaintiff  had  caused  to 
be  ffied  a  petition  praying  that  certain  de- 
scribed lands  'In  which  the  said  defendants, 
Mary  Payne  and  Adallne  Anderson,  claim  to 
have  some  Interest  In  and  to  the  said  prem- 
ises, adverse  to  the  estate  and  Interest  of  the 
said  plaintiff,  and  praying  in  said  petition 
that  the  defendants  be  compelled  to  show  their 
said  title,  and  that  It  be  determined  to  be 
null  and  void  as  against  the  said  plaintiff, 
and  that  the  defendants  be  barred  and  pre- 
cluded from  all  right,  title,  and  Interest  In 
and  to  said  premises,  and  each  and  every 
part  thereof,"  and  that  Mary  Payne  resided 
In  Arkansas,  and  Adallne  Anderson  in  Kan- 
sas City,  Mo.  The  summons  by  publication 
notified  the  defendants  that,  unless  they 
should  answer  or  demnr  to  the  petition.  It 
would  be  taken  as  true,  and  Judgment  ren- 
dered in  favor  of  the  plaintiff,  "quieting  her 
title  in  and  to  the  following  described  lands 
and  tenements,  to  wit,  *  *  *  as  against 
the  title  of  said  defendants,  and  the  title  of 
said  defendants  (If  any  they  have)  will  be  de- 
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termlned  to  be  null  and  void  as  against  the 
title  of  the  said  plaintiff."  The  journal  en- 
try recites  proper  serrice,  and  the  default  of 
both  defendants,  and  a  finding  that  the  aver- 
ments of  the  petition  were  true,  and  con- 
cludes as  follows:  "It  is  further  considered 
by  the  court  that  the  plaintiff  Eliza  Yancy 
is  the  owner  of  the  following  lands  and  tene- 
ments situated  in  said  county  and  state,  and 
described  as  follows,  to  wit,  •  •  •  and 
that  the  defendants,  Mary  Payne  and  Ada- 
Une  Anderson,  and  each  of  them,  be  exclud- 
ed and  forever  precluded  of  any  interest  or 
title  in  and  to  the  above-described  lands  and 
tenements,  and  that  the  plaintiff  pay  the 
costs  of  this  action." 

In  the  conclusion  of  law  that  so  much  of 
the  former  Judgment  as  purports  to  exclude 
and  forever  preclude  Adaline  Anderson  from 
any  Interest  in  or  title  to  the  land  Is  outside 
and  beyond  the  issue  raised  by  the  petition 
and  the  notice  of  publication  therein,  and 
therefore  void,  reference  is  made  to  Gille  v. 
Emmons,  68  Kan.  118,  48  Pac.  669,  62  Am. 
St  Rep.  609.  In  the  conclusion  that  the  pro- 
ceedings in  the  former  cause  did  not  add  to 
the  title  formerly  held  by  Eliza  Yancy,  Lock- 
wood  V.  Meade,  71  Kan.  739,  81  Pac.  496,  Ls 
Cited. 

In  Gille  v.  Emmons  the  defendant's  wife 
was  adjudged  liable  on  two  promissory  notes 
involved  in  foreclosure  proceeding  against 
her  husband  and  herself,  although  she  had 
never  signed  the  notes,  and  the  only  prayer 
as  to  her  was  that  her  equity  of  redemption 
in  the  mortgaged  premises  be  foreclosed. 
This  was  held  void,  upon  the  ground  that  her 
Indebtedness  was  not  an  issne  in  the  case, 
and  was  never  submitted  to  the  court  for  its 
determination.  Reynolds  v.  Stocton,  140  U. 
S.  264,  11  Sup.  Ct  773,  35  li.  Ed.  464,  holding 
that  a  judgment  must  be  responsive  to  the 
matters  controverted,  and  other  decisions 
similar  in  effect  were  referred  to  and  fol- 
lowed. It  was  said,  however,  that,  if  there 
had  been  an  attempt  to  set  up  a  liability 
against  the  defendant's  wife,  "and  the  cause 
of  action  had  been  imperfectly  or  defectively 
stated,  a  judgment  rendered  thereon,  al- 
though erroneous,  would  be  deemed  to  be  val- 
id until  reversed  on  error,  or  set  aside  by 
some  direct  proceeding  for  that  purpose." 

In  Woodman  v.  Davison,  85  Kan.  713,  716, 
118  Pac.  1066,  1068,  property  was  left  by  will 
to  be  used  for  20  years  by  the  executors,  then 
to  go  to  a  son  of  the  testator.  The  execu- 
tors continued  the  business  unsuccessfully, 
and  creditors  began  an  action  to  subject  its 
assets  to  the  payment  of  their  demands.  The 
son  was  made  a  party,  and  the  petition  al- 
leged that  all  the  property  in  the  executors' 
hands  belonged  to  the  plaintiffs,  and  any  in- 
terest the  son  had  in  the  trust  estate  was 
Inferior  to  the  equitable  lien  of  the  creditors. 
Judgment  was  rendered  for  the  sale  of  the 
property  belonging  to  the  trust  estate,  all 
parties  to  be  barred  after  such  sale.  At  the 
expiration  of  the  20-year  period,   the  son 


brought  ejectment;  bat  It  was  held  that  his 
claim  was  barred  by  the  former  proceedings. 
In  the  opinion  it  was  said:  "The  fact  that  In 
the  prior  action  the  question  of  his  reversion- 
ary Interest  does  not  appear  to  have  been 
distinctly  presented  or  considered  does  not 
affect  the  conclusive  character  of  the  judg- 
ment The  issue  was  necessarily  involved  in 
the  decree  barring  him-  of  all  Interest  In  the 
bank  buUding,  and  he  cannot  avail  himself 
of  his  own  failure  to  present  it  in  more  def- 
inite form.  •  •  •  The  decree  of  the  oomt 
barring  Woodman  from  all  interest  in  the 
property  sold  by  the  receiver  necessarily  In- 
volved a  decision  that  he  had  no  title  tben- 
to  as  against  the  purchaser.  That  question, 
therefore,  was  one  of  those  'actually  decid- 
ed,' and  became  res  judicata  between  the  par- 
ties, regardless  of  the  form  of  the  litigation 
in  which  the  attempt  might  be  made  to  raise 
it."  It  was  further  said  that  had  it  been 
clear  that  all  parties  had  in  fact  conceded 
Woodman's  ownership,  and  there  had  been 
no  purpose  to  reach  or  affect  it  and  the  judg- 
ment barring  him  had  resulted  from  Inad- 
vertence, it  might  be  possible,  in  furtherance 
of  justice,  to  regard  it  as  within  the  rule  In 
GlUe  V.  Emmons,  but  that  the  express  allega- 
tion that  all  the  property  In  the  possession 
of  the  administrators  belonged  to  and  was 
a  part  of  the  trust  estate  was  an  invitation 
to  Woodman  to  make  the  claim  which,  he 
having  failed  to  make  then,  be  could  not 
make  afterwards. 

In  liockwood  v.  Meade  it  was  held  that  an 
ordinary  decree  quieting  a  plaintiff's  title 
does  not  have  the  effect  of  transferring  to 
him  "as  against  a  stranger  to  the  suit"  the 
title  theretofore  held  by  the  defendant  Here 
the  holders  of  a  tax  deed  procured  a  decree 
quieting  their  title  against  the  holder  of  an 
earlier  one,  and  then  transferred  their  title 
to  the  defendant  In  the  suit  by  the  tee 
owner  both  tax  deeds  were  held  voidable,  and 
he  was  awarded  possession,  but  required  to 
reimburse  the  defendant  for  the  amount  the 
earlier  tax  deed  bolder  had  expended  in  pro- 
curing her  deed.  This  was  held  to  be  er- 
roneous, and,  concen^ng  an  ordinary  de- 
cree quieting  title,  it  was  said:  "It  effects  no 
aflQrmative  increase  in  the  plaintiff's  rights. 
It  strengthens  his  title  only  in  that  it  cats 
off  a  source  of  attack.  It  brings  to  him  no 
new  and  independent  right  which  he  may  as- 
sert against  a  stranger  to  the  suit  It  ad- 
judges that  the  defendant  has  no  claim  to 
the  property — ^not  that  a  claim  which  he  has 
must  be  deemed  to  be  transferred  to  the 
plaintiff."  71  Kan.  741,  81  Pac.  497.  The  ef- 
fect of  the  decision  was  that  a  mere  decree 
quieting  title  against  a  former  tax  deed  hold- 
er, while  precluding  such  holder  or  any  one 
under  him  from  asserting  title  to  the  real 
property  affected,  did  not  transfer  to  the 
plaintiff  the  tax  lien  which  such  holder  might 
have  asserted  upon  being  dispossessed  by  the 
original  owner. 

[2]  We  do  not  think  that  tbeaa  two  ded- 
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dons  Jnstli^  the  conclusions  of  law  readied 
b;  tbe  trial  court    The  former  action  most 
be  regarded  the  same  as  if  the  defendants 
had  both  appeared  and  contested  the  allega- 
tions of  the  petition  which  alleged  that  the 
plaintiff  had  the  legal  title  to  the  land,  and 
that  they  set  np  a  claim  of  estate  and  in- 
terest in  and  to  the  same  adverse  to  the 
plalntUTs   estate   and  interest   as   averred. 
The  publication  summons  advised  them  that 
upon  their  default  judgment  would  be  ren- 
dered in  favor  of  the  plaintiff  quieting  her 
title  to  the  land  as  against  their  title,  and 
that  the  latter,  if  any,  would  be  determined 
to  be  null  and  void  as  against  that  of  the 
plaintiff,  who  alleged  that  she  had  the  legal 
title,  and  was  in  peaceable  possession  of  the 
property.      The    language    of    the    petition 
should  be  given  its  natural  and  ordinary 
meaning,  and  usually  "legal  title"  means  a 
fnll  and  absolute  title.    8  Words  and  Phrases, 
Jnd.  Def.  6980.    We  see  no  escape  from  the 
conclusion  that,  based  upon  suCh  allegations 
and  service,   the   decree  upon   the  default 
of  the  defendants  properly  excluded  them 
from  any  title  or  interest  in  or  to  the  land  in 
controversy.    In  Entreken  v.  Howard,  Adm'r, 
16  Kan.  551,  554,  an  action  like  the  one  now 
under  consideration  was  brought  under  the 
Code,  and   the  petition  alleged  In  general 
terms  ownership  and  possession  of  the  land, 
and  that  the  defendant  set  up  and  claimed 
an  estate  and  interest  adverse  to  the  estate 
and  interest  of  the  plaintiff,  and  prayed  that 
he  be  compelled  to  show  his  title,  and  that  it 
be  adjudged  null  and  void  as  against  the 
plaintiff.    It  was  held  that  this  was  sufficient 
to  sustain  the  decree  against  a  collateral  at- 
tack, and  it  was  said:     "Nor  do  we  in  this 
case  mean  to  intimate  that  the  objections  to 
this  petition  would  be  sufficient  for  a  rever- 
sal, even  in  a  direct  proceeding  therefor."  To 
the  same  effect  is  Cartwright  v.  McFadden, 
24  Kan.  662.     In  Commissioners  of  Marion 
County  V.  Welch,  40  Kan.  767,  20  Pac.  483, 
a  general  finding  of  title  in  plaAntiff,  and 
consequently  of  no  title  in  the  defendants, 
was  held  to  be  conclusive  and  binding,  and 
forever  estopped  them  from  asserting  a  claim 
of  title  which  existed  at  the  time  of  finding 
a  Judgment.     In  Manley  v.  Park,   62  Kan. 
553,  564,  64  Pac.  28,  32,  the  rule  frequently 
announced  was  again  quoted  with  approval: 
"If  the  petition  sets  forth  facts  sufficient  to 
challenge  the  attention  of  the  court  with 
r^ard  to  its  merits,  or  authorize  the  court 
to  deliberate  with  respect  thereto,  then  the 
judgment  subsequently  rendered  upon  it  is 
not  void,  bat  at  most  is  only  voidable,  and  it 
cannot  even  then  be  held  to  be  voidable  ex- 
cept when  it  is  attacked  directly  and  in  a 
direct  proceeding."     See  interesting  decision 
and  discussion,  Clevenger  v.  Figley,  68  Kan. 


699,  75  Pac.  1001.  In  nnn  v.  Howard,  77 
Kan.  421,  94  Pac.  801,  127  Am.  St.  Rep.  420, 
an  affidavit  for  publication  in  a  suit  to  quiet 
title  recited  that  the  plaintiff  had  filed  his 
petition  against  the  defendants,  naming 
them,  praying  Judgment  quieting  title  to  cer- 
tain described  lands,  and  that  the  defendants 
be  barred  and  foreclosed  of  any  right,  tiUe, 
and  interest  in  and  to  the  same,  was  held  to 
be  not  so  defective  as  to  render  a  Judgment 
based  thereon  absolutely  void.  It  was  said 
that  the  phrase  "quieting  tlUe  in  plaintifl" 
is  one  which  would  not  be  misunderstood  by 
any  person  familiar  with  legal  terms.  In 
Hillyard  v.  Banchor,  85  i^iui.  616,  118  Pac. 
67,  a  Judgment  against  a  mortgagee  and 
others  to  quiet  title,  reciting  that  the  defend- 
ants had  no  estate  or  interest  in  or  to  the 
premises,  and  that  they  be  perpetually  bar- 
red and  enjoined  from  asserting  any  claim 
thereto  adverse  to  that  of  plaintiff,  was  held 
to  bar  the  U&i  of  the  mortgaga  See,  also, 
Shafer  v.  Covey,  90  Kan.  588, 135  Pac.  676. 

[3]  The  ordinary  purpose  of  bringing  a  suit 
to  quiet  title  is  to  make  the  plaintiff's  owner- 
ship complete  as  against  any  claim  asserted 
by  the  defendant,  and  the  usual  effect  of  the 
decree  is  to  bar  the  latter  and  those  claim- 
ing under  him  from  asserting  against  the 
plaintiff  or  his  successors  any  title  or  in- 
terest in  the  property  affected.  32  Cyc.  1384. 
A  decree  destroying  the  defendant's  title  for 
the  benefit  of  the  plaintifl  when  other  parties 
are  not  involved  (as  th^  were  in  Lockwood  v. 
Meade  and  in  Sache  v.  Wallace,  101  Minn. 
169,  112  N.  W.  386,  U  L.  R.  A.  [N.  S.]  803, 
118  Am.  St  Rep.  612,  11  Ann.  Cas.  348,  re- 
lied on  by  the  defendant)  is  so  similar  in 
effect  to  one  which  transfers  the  title  from 
the  one  to  the  other  tliat  a  discussion  of 
their  distinguishing  features  could  not  add 
to  the  "gladsome  light  of  Jurisprudence." 

The  pleadings  in  the  former  case  were  left 
in  the  condition  of  the  plaintifTs  asserting 
a  complete  title  as  against  the  defendants  and 
their  failure  to  disprove  the  assertion,  and, 
while  it  may  have  been  a  wrong  for  the  life 
tenant  thus  to  proceed  against  the  remain- 
derman, it  devolved  upon  the  latter  at  that 
time,  and  in  that  suit,  to  contest  her  right  so 
to  do,  and  to  permit  successors  in  interest, 
after  the  lapse  of  many  years,  to  do  so  col- 
laterally in  another  suit  would  be  to  impair 
the  integrity  and  verity  which,  by  the  settled 
and  ancient  rules  of  law,  attach  to  a  Judicial 
decree. 

This  view,  which  we  feel  compeHed  to  take, 
renders  it  unnecessary  to  consider  the  ques- 
tion of  adverse  possession  presented  and 
argued  at  length  in  the  briefs  and  upon  the 
hearing. 

The  holding  la  reversed,  with  directions  to 
enter  a  decree  in  favor  of  the  plaintiff.  All 
the  Justices  concurring. 
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RONIGEB  T.  MdNTOSH. 
(Supreme  Conrt  of   Kansas.     Jan.  10,  1914.) 

(Bi/llahiu  by  the  Court.) 

1.  COMPBOMISE  AND  SbTTUEMINT  (|§  15,  22*)— 

Patment— "Skttlkmbnt"  —  Pleading    and 

Peoof. 

Settlement  of  a  debt  is  the  same  as  pay- 
ment, and,  where  it  is  relied  upon  as  a  defense, 
it  must  be  properly  pleaded.  Proof  of  settle- 
ment is  not  admissible  under  a  general  denial 
(citing  Words  and  Phrases,  vol.  8,  p.  7799 ;  voL 
6,  pp.  5247-5253 ;   voL  8,  p.  7749). 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  S§  51-53,  90;  Dec 
Dig.  {{  15,  22.*] 

(Additional  Syllabu$  iy  Editorial  Btajf.) 

2.  Libel  and  Slandeb  (|  33*)  —  Dailaoes 
Recovebable— Pboof. 

Where  a  letter  contains  statements  which 
are  libelous  per  se,  damages  may  be  recovered 
without  proof  of  actual  damages. 

[Ed.  Kote.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  112,  277;  Dec.  Dig.  { 
33.*] 

Appeal  from  District  Court,  Cbase  County. 

Action  by  Fred  Roniger  against  Wllllaiu 
Mclntosli.  From  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  trial 
ordered. 

Madden  &  RIcIiardBon,  of  Emporia,  for  ap- 
pellant W.  J.  Gresbam  and  Dudley  Doo- 
little,  both  of  Cottonwood  Falls,  for  appellee. 

PORTER,  J.  In  an  action  for  libel,  the 
plaintiff  was  awarded  damages  In  the  sum  of 
$1,230.33.  From  the  Judgment  defendant  ap- 
peals. 

The  action  was  based  upon  a  letter  writ- 
ten by  defendant  which  referred  to  plaintiff 
as  follows:  "Elmdale,  Kansas,  April  5, 1912. 
Mr.  Randolph— Dear  Sir:  As  I 'have  never 
met  you,  you  may  think  I  am  impolite  In 
writing  to  you;  but,  as  yon  know,  Fred  Roni- 
ger lived  in  my  bouse,  and  raised  life  stock ; 
came  here  and  represented  himself  to  be  a 
ftirmer  and  all  'round  stock  man,  but  1  found 
him  no  good  for  anything,  only  torturing 
stock.  He  could  not  do  anything  like  a 
farmer.  Could  not  plow  a  row  of  corn,  if 
be  got  ten  dollars  for  It  But  I  found  he 
could  steal  a  good  lick.  I  wrote  him  yester- 
day, but  I  am  of  the  opinion  that  be  will 
not  answer.  If  so,  I  will  send  for  him.  I 
am  In  awful  poor  health,  and  not  In  shape 
to  be  annoyed  by  thieves.  •  •  •  WilUam 
Mcintosh." 

The  defendant  filed  a  plea  of  Justification 
alleging  that  the  matters  stated  In  the  letter 
were  true.  In  a  cross-petition  he  set  up  a 
claim  of  damages  arising  out  of  the  alleged 
failure  of  the  plaintifC  to  cultivate  the  land 
In  a  good  farmer-like  manner  in  compliance 
with  the  terms  of  the  lease,  and  a  further 
claim  for  the  value  of  corn  and  other  per- 
sonal property  belonging  to  him,  which  he 
alleged  the  plaintiff  bad  carried  away  from 
the  farm  at  the  expiration  of  the  lease.    The 


reply  to  the  answer  and  cross-petition  was 
a  general  denlaL 

[2]  The  person  to  whom  the  letter  was  ad- 
dressed was  a  stranger  to  the  writer  and 
seems  to  have  been  a  friend  and  acquaintance 
of  the  plaintiff.  There  were  so  many  ob- 
viously extravagant  statements  in  the  letter 
that,  taken  as  a  whole.  It  carried  its  own 
antidote  for  the  poison  In  the  libelous  state- 
ments concerning  th^  plaintiff.  Mr.  Randolph 
testified  that  he  knew  the  plaintiff  enjoyed  a 
reputation  as  an  honest  man,  and  that  after 
studying  the  letter  over  be  considered  the 
source  from  which  It  came;  and  It  is  dear 
from  his  testimony  that  his  confidence  in  the 
honesty  and  Integrity  of  the  plaintifF  was 
not  affected  by  the  letter.  There  was  no 
attempt  to  prove  any  actual  damages  sus- 
tained by  the  plaintiff.  This  was  not  nec- 
essary, because  the  letter  contained  state- 
ments that  were  libelous  per  se,  and  the 
court  rightly  Instructed  the  Jury  that  the 
amount  of  the  plaintifTs  recovery  should  be 
left  to  their  good  sense  and  fair  Judgment 
Miles  V.  Harrington,  8  Kan.  425;  Walker  v. 
Wlckens,  49  Kan.  42,  fiO  Fac.  181.  We  are 
not  pr^mred  to  say  that  the  amount  is  so 
excessive  as  to  warrant  the  Inference  that 
It  resulted  from  prejudice  or  passion  of  the 
Jury.  But  it  is  sufficient  of  Itself  to  Justify 
a  quite  careful  scrutiny  of  defendant's  claims 
of  error  In  the  course  of  the  trial. 

[1]  It  appears  that,  when  the  case  was 
called  for  trial,  plalnttS's  attorney  asked 
leave  to  amend  the  reply  to  show  a  settle- 
ment of  the  matters  pleaded  by  way  of  set- 
off as  evidenced  by  a  check,  given  by  the 
plaintiff  to  the  defendant,  bearing  upon  its 
face  the  words  "final  settlement"  The  de- 
fendant objected  to  the  amendment  unless 
the  case  was  continued  over  the  term  for  the 
reason  that  he  was  not  prepared  at  that  tbne 
to  try  the  issue  of  settlement  The  court 
thereupon  refused  to  allow  the  amendment 
to  be  made,  and  the  case  proceeded  to  trial. 

The  defendant  admitted  writing  the  let- 
ter, and  the  court  held  that  be  had  the  bur- 
den of  proof.  Upon  cross-exanoinatlon  of 
defendant,  plalntlCTs  attorney  asked  him 
whether  he  had  made  a  final  settlement  with 
the  plaintiff.  An  objection  was  sustained 
to  the  question  because  It  was  not  within 
the  Issues.  When  the  plaintiff  came  to  of- 
fer his  testimony  in  rebuttal,  he  was  asked 
by  bis  counsel  if  be  had  ever  talked  with 
defendant  about  a  settlement  of  their  mat- 
ters. The  defendant  objected.  The  conrt  at 
this  time  appears  to  have  changed  its  ruling 
upon  the  admissibility  of  evidence  showing  a 
settlement  and  overruled  the  objection.  Plain- 
tiff was  permitted,  over  the  defendant's  ob- 
jections, to  testify  to  a  settlement  with  de- 
fendant and  to  introduce  In  evidence  a  bank 
check  for  $4.50,  drawn  by  himself  to  the 
order  of  the  defendant,  marked  "final  set- 
tlement." The  check  was  dated  February  29, 
1912,  which  was  the  expiration  of  his  lease, 
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and  It  was  Indorsed  by  the  defendant  and 
stamped  as  paid.  There  Is  some  contention 
by  the  plalntUI  that  the  check  was  not  of- 
fered for  the  purpose  of  showing  a  settle- 
ment but  merely  for  the  purpose  of  showing 
that  some  of  the  items  in  the  defendant's 
connterclaim  or  offset  were  not  in  existence 
The  court,  however,  instructed  the  jury  as 
follows:  "A  check  has  been  introduced  in 
evidence  upon  which  appear  the  words  'final 
settlement';  as  to  this,  the  Jury  Is  instructed 
that,  if  tbey  believe  from  the  evidence  that 
said  check  was  given  by  the  plalntifr  and  ac- 
cepted by  the  defendant  as  a  final  settlement 
of  all  the  matters  between  them  at  the  time 
said  check  was  given,  then  the  defendant 
cannot  recover  for  any  items  that  were  In 
existence  at  the  time  of  such  settlement; 
tbe  question  of  whether  there  was  or  was  not 
a  settlement  between  the  plalntllt  and  de- 
fendant at  said  time  is  entirely  a  question  of 
fact,  to  be  determined  by  tbe  jury  from  all 
tbe  evidence  in  the  case.  The  burden  of 
proof  is  on  the  plaintiff  to  prove  that  said 
chedc  was  a  final  settlement  between  the 
parties  when  It  was  given.*' 

We  think  the  court  was  right  In  Its  first 
mling  that  a  settlement  of  the  matters  could 
only  be  shown  provided  it  was  properly  plead- 
ed. Bouvler  defines  "settlement"  as  the  same 
tbing  as  "payment"  See,  also,  Words  and 
Phrases  Judicially  Defined.  It  is  the  general 
role  that  proof  of  payment  can  only  be 
made  when  the  issue  Is  presented  by  proper 
pleadings,  and  that  it  is  never  admissible 
nnder  a  general  denial.  Stevens  v.  Thomp- 
son, 5  Kan.  305;  Clark  ▼.  Spencer,  14  Kan. 
398,  408,  19  Am.  Rep.  »6;  St  L.,  Ft  S.  & 
W.  Rid.  Co.  T.  Grove,  39  Kan.  731,  736,  18 
Pac.  958;   16  Ency.  PL  &  Pr.  180. 

When  his  objections  were  overruled,  coun- 
sel for  defendant  stated  that  he  was  not 
prepared  to  meet  the  issue  of  payment;  that 
be  was  taken  by  surprise  at  the  change  in 
tbe  ruling  and  requested  a  postponement 
with  a  statement  that  if  the  case  were  con- 
tmued,  he  could  produce  evidence  to  disprove 
a  settlenSent  The  request  was  denied.  Man- 
ifestly it  was  error  to  admit  evidence  of  a 
settlement  and  to  submit  to  the  jury  a  mate- 
rial i.ssne  not  presented  by  the  pleadings. 

It  follows  that  the  judgment  must  be  re- 
versed, and  a  new  trial  ordered.  All  tbe 
Justices  concurring. 


PlLLET  V.  ILLINOIS  LIFE  INS.  CO.  et  al. 
(Snpreme   Court  of  Kansas.     Jan.   10,   1914.) 

(ByUabut  hy  the  Court.) 

InsiTBARCE  (I  585*)— Wife  as  Benkficiabt— 
Effect  of  Divobc*. 
Tbe  benefit  accruing  from  a  policy  of  life 
warance,  n^on  the  life  of  a  married  man,  pay- 
ible  npon  his  death  to  his  wife,  naming  her, 
a  payable  to  the  surviving  beneficiary,  named, 
althoaKh  she  may  have  years  thereafter  secured 
>  divorce  from  her  hnsband  and  he  was  there- 


after again  married  to  one  who  sustained  the 
relation  of  wife  to  him  at  the  time  of  bis  death. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1461-1468;  Dec.  Dig.  f  585.*] 

Appeal  from  District  Court  Shawnee 
County. 

Adtion  by  Mrs.  Clarence  B.  FUley  against 
the  lUinois  Life  Insurance  Company  and  oth- 
ers. From  judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

E.  S.  Quinton  and  Waters  &  Waters,  all  of 
Topeka,  for  appellant.  T.  M.  Llllard,  of 
Topeka,  and  Stavely  &  Stavely,  of  Lyndon, 
for  appelleea 

SMITH,  J.  This  case  was  tried  upon  an 
agreed  statement  of  facts,  in  addition  to  the 
facts  admitted  in  the  pleadings,  signed  by  the 
attorneys  for  each  party.  It  reads:  "It  is 
admitted  by  the  plaintiff,  through  and  by  her 
attorneys,  and  the  defendant  Fannie  E.  Fll- 
ley,  by  and  through  her  attorneys,  that  this 
cause  may  be  submitted  to  the  court  upon 
the  following  agreed  statement  of  facts,  and 
the  copy  of  the  policy  attached  to  plaintifT's 
petition,  and  upon  the  pleadings:  That  at 
the  time  of  the  Issuance  of  the  policy  herein 
sued  on,  to  wit  on  or  about  the  7th  day  of 
June,  1883,  the  said  Clarence  E.  FiUey,  upon 
whose  life  said  policy  was  issued,  was  then 
and  at  that  time  lawfully  married  to  Fiinnle 
B.  Fllley,  the  defendant  herein,  and  the  said 
Fannie  B.  FUley,  defendant  herein,  was  at 
that  time  the  lawful  wife  of  the  said  Clar- 
ence E.  Flll^.  It  is  further  admitted  that 
on  or  about  the  12tb  day  of  June,  1900, 
the  said  Fannie  E.  Fllley,  defendant  herein, 
sought  and  obtained  a  divorce  from  her  hus- 
band, Clarence  E.  FUley,  the  insured  named 
in  said  poUcy,  sued  on  in  this  action,  the 
said  policy  being  a  part  of  this  agreed  state- 
ment of  facts;  and  that  in  said  decree  cer- 
tain property  was  prayed  for,  and  set  apart 
and  decreed  to  Fannie  B.  FUley,  the  defend- 
ant ;  and  that  said  Fannie  E.  Filley,  defend- 
ant herein.  Is  not  claiming  any  right  title,  or 
interest  In  said  poUcy  by  virtue  of  said  de- 
cree. That  on  or  about  the  20th  day  of 
March,  1901,  the  said  Clarence  B.  FlUey  was 
married  to  the  plaintiff  her^n,  Mary  Filley. 
And  the  said  Mary  FUley,  plaintiff  herein, 
was  the  wife  of  said  Clarence  E.  Fllley  at 
tbe  time  of  the  death  of  Clarence  E.  FUley, 
the  insured  in  said  poUcy.  The  annual  pre- 
miums upon  said  poUcy  were  paid  annuaUy 
by  the  said  Clarence  E.  FUley,  up  untU  the 
time  of  his  death  on  the  24tb  day  of  August 
1910." 

The  determining  question  of  law  involved 
Is  whether,  under  these  facts,  Faimle  E. 
Fllley,  who  as  the  wife  of  the  Insured  was 
made  the  beneficiary,  Is  entitled  to  recover 
from  the  insurance  company,  she  having  been 
divorced  before  the  death  of  the  Insured;  or 
whether  Mary  FUley,  whom  the  Insured  mar- 
ried after  tbe  divorce  from  Fannie,  and  who 
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was  tbe  wife  of  the  Insured  at  the  time  of 
his  death,  Is  entitled  to  recover.  Mary 
miey,  In  the  name  of  Mrs.  Clarence  E.  Ell- 
ley,  brought  this  action,  and  Fannie  E.  FU- 
ley  answered  setting  up  her  claims.  The  In- 
surance company,  defendant,  having  assum- 
ed the  obligation  of  tbe  Kansas  Mutual  Life 
Association,  which  Issued  the  policy  sued  on, 
admitted  its  liability  and  paid  the  amount 
of  the  claim  Into  court  and,  upon  the  order 
of  the  court,  it  was  dismissed  from  the  ac- 
tion. The  court  rendered  Judgment  in  fa- 
vor of  Fannie  E.  Fllley,  and  Mary  FlUey  ap- 
peals and  assigns  as  error:  First,  that  the 
court  erred  In  rendering  judgment  for  the 
appellee;  second.  In  overruling  the  motion 
for  new  trial ;  third,  In  not  rendering  Judg- 
ment for  the  appellant 

The  death  beneSt  in  the  policy  recited,  In 
substance,  that  upon  the  receipt  of  satisfac- 
tory proof  of  the  death  of  Clarence  E.  Fllley, 
the  insured,  "he  having  conformed  to  all  the 
conditions  hereof,  this  association  will  pay 
to  his  wife  Fannie  E.  Fllley,  or  to  her  legal 
representatives,  the  net  proceeds  of  one  full 
assessment  *  -  *  *  to  an  amount  not  to 
exceed  three  thousand  dollars."  Also,  "that 
should  said  Clarence  E.  Fllley  live  to  the  age 
of  sbcty-four  years,  and  then  choose  to  sur- 
render this  policy,  this  association  will  jMiy 
to  said  Clarence  El  Fllley  the  amount  he  has 
paid  into  the  treasury  on  account  of  death 
and  expectation  Indemnity  assessments  (less 
the  ten  cents,  cost  of  collection)  with  four 
per  cent  Interest  upon  such  payments. 
•    «    •  •> 

Epitomizing  the  agreed  facts,  the  appellee 
Fannie  E.  FlUey  was  the  wife  of  the  insured 
over  seven  years  from  the  time  of  the  issu- 
ance of  the  policy  when  she  secured  a  divorce 
and  In  the  way  of  alimony  was  apportioned 
a  part  of  his  property;  that  about  nine 
months  after  the  divorce,  the  Insured  mar- 
ried the  appellant  who  remained  his  wife 
until  the  time  of  his  death,  over  nine  years 
thereafter.  No  claim  is  made  by  appellee 
by  reason  of  any  provision  for  her  in  the  de- 
cree of  divorce. 

The  appellant  contends  that  the  benefit  was 
payable  to  the  status,  the  person  who  sus- 
tained the  relation  of  wife  to  Clarence  B.  Fll- 
ley at  the  time  of  bis  death.  The  first 
ground  for  this  contention  Is  the  language  of 
the  certificate  or  policy.  It  Is  said  that 
where  two  nouns  Indicate  one  person,  the 
second  serves  to  identify  the  first  rather  than 
the  first  to  Identify  the  second.  We  see  no 
force  In  this  contention. 

On  the  other  hand,  the  appellee  Fannie  B. 
FlUey  contends,  and  we  think  in  accordance 
with  the  authorities,  that  the  circumstances 
and  relations  of  the  parties  at  the  time  of 
the  contract  for  insurance  was  made  should 
determine^  if  the  terms  of  the  contract  are 
indefinite  or  uncertain,  the  purpose  and  In- 
tent of  the  insured.  He  had  the  right  to 
designate  any  person  or  persona  he  chose  as 


benefldarles  within  tbe  restrictions  of  the 
rules  of  the  company  and,  where  tbe  writing 
does  not  clearly  Indicate  the  purpose  of  the 
Insured,  the  motives  which  actuate  people 
generally  will  be  presumed  to  have  actuated 
him.  It  may  be  said,  without  hesitation,  that 
a  man,  with  or  without  children,  does  not 
ordinarily  prefer  his  wife's  relatives  In  pref- 
erence to  his  own  In  the  descent  or  appropri- 
ation of  his  estate  or  of  any  interest  in  prop- 
erty which  he  controla  It  is  said  in  appel- 
lee's briefs  that  the  insured  and  Fannie  E. 
Fllley  had  children,  but  there  is  no  evidence 
of  this  in  the  agreed  statement  of  facts. 
Whichever  of  the  contending  claimants  was 
designated  in  the  policy  as  the  primary  bene- 
ficiary, "her  legal  representatives"  were 
clearly  tbe  alternative  or  secondary  beneficia- 
ries. If  the  motives  which  usually  actuate 
men  lead  to  the  presumption  that  the  sec- 
ondary benefldarles  contemplated  were  re- 
lated to  him  more  nearly  than  his  other  rel- 
atives, the  heirs  of  the  primary  beneficiary 
were  probably  his  heirs. 

So  far  as  shown,  the  Insured  was  at  the 
time  of  the  Issuance  of  the  policy  living 
amicably  with  his  then  wife,  and  under  such 
circumstances.  In  purchasing  such  a  contract, 
a  man  ordinarily  makes  provision  tor  the 
relations  then  existing,  for  the  support  and 
benefit  of  his  then  wife  and  their  children. 
If  any  they  have  or  are  reasonably  to  be  ex- 
pected. It  will  not  be  presumed  that  the  in- 
sured contemplated  a  divorce  from  his  then 
wife  and  in  purchasing  a  policy  of  insurance 
was  Intending  to  make  provision  for  another 
wife. 

Yet  it  seems  clear.  If  the  policy  be  constru- 
ed as  designating  the  appellant  as  the  bene- 
fldaiy,  that  the  words  "or  her  legal  repre- 
sentatives" must  also  mean  the  legal  repre- 
sentatives of  the  appellant  It  also  seems 
improbable  that  tbe  insured  could  have  con- 
templated a  benefit  to  one  succeeding  his 
then  wife,  at  the  time  of  securing  the  con- 
tract of  insurance;  much  less  than  he  con- 
templated a  possible  benefit  to  the  second 
wife's  heirs  or  legal  representatives. 

In  17  A.  &  B.  Encyc.  Law,  21,  It  is  said: 
"In  interpreting  a  writing,  the  court.  In  order 
to  determine  its  meaning,  will  consider  all 
the  facts  and  drcumstances  attending  its 
execution.  Among  the  circumstances  so 
considered,  all  the  relations  of  the  par- 
ties, the  nature  and  situation  of  the  subject- 
matter,  and  the  apparent  purpose  of  witHng 
the  Instrument  or  contract  in  question. 
*  *  *  It  Is  but  another  statement  of  the 
same  rule  to  say,  as  is  frequently  done,  that 
the  court  will.  If  necessary,  put  Itself  in 
the  place  of  the  parties  and  read  the  tnstru- 
ment  in  the  light  of  the  circumstances  sur- 
rounding them  at  the  time  it  was  made  and 
of  the  objects  which  they  evidently  bad  in 
view." 

This  is  a  well-recognized  rule.  Viewing 
the  situation  as  of  the  time  the  polity  was 
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wrlttoi,  we  conchide  tiiat  the  object  of  the 
insured  was  to  protect  hto  then  wife,  if  she 
shonld  BurvlTe  him,  and  his  cliildren  by  her, 
If  any  they  had  or  might  tiave.  There  Is 
notUns  to  Indicate  that  be  contemplated  a 
divorce  from  his  then  wife,  which  occurred 
seven  years  thereafter,  or  that  he  was  con- 
templating any  protection  to  any  one  who 
might  thereafter  become  his  wife  and  main- 
tain that  relation  at  the  uncertain  time  of 
hl8  death. 

The  appellant  dtes  the  case  of  "Life  Ina 
Co.  T.  Stnrges,  18  Kan.  83, 26  Am.  Rep.  761.  In 
that  case  Stnrges  was  the  assignee  of  a  policy 
of  insurance  on  the  life  of  a  man  In  the  con- 
tinnance  of  wlilch  he  had  no  interest  what- 
ever, and  a  benefit  to  him  was  not  at  all  con- 
templated by  the  Insured  or  the  company  at 
the  time  of  the  issuance  of  the  policy. 

The  case  of  Hatch  ▼.  Hatch,  85  Tex.  OIt. 
App.  373,  80  &  W.  411,  is  more  closely  analo- 
gous to  this  case;  but  in  that  case  the  wife 
was  not  named  in  the  policy-  when  It  was 
procnred.  The  intention  of  the  Insured  to 
benefit  her  thereby  seems  to  be  negatived. 
Inasmuch  as  some  other  person  was  made  the 
beneficiary,  and  the  wife  procured  the  policy 
by  assignment,  and  she  thereafter  obtained  a 
divorce  from  her  husband,  the  Insured. 

The  citation  from  3  American  &  English 
Encyclopedia  of  Law,  943,  relates  only  to  mu- 
tual benefit  certificates.  The  Instrument  in 
this  case  is  designated  as  a  policy  and  not 
as  a  certificate  and  has  more  resemblance  to 
an  old-line  policy  of  Insurance  than  to  a  mu- 
tual benefit  certificate.  At  any  rate,  under 
the  authorities,  the  question  of  appellee's 
right  to  receive  the  benefit  depends  largely 
on  whether  her  rights  vested  at  the  time  of 
the  issuance  of  the  policy  or  could  only  vest 
upon  the  death  of  the  Insured.  In  support 
of  the  contention  of  the  appellant,  several 
fraternal  Insurance  cases  are  dted,  among 
which  are  Order  of  Railway  Conductors  of 
America  ▼.  Ella  Koster,  65  Mo.  App.  186, 
and  Tyler  v.  Odd  Fellows  Mutual  Relief  As- 
sociation, 145  Mass.  134,  13  N.  E.  360.  In 
this  class  of  cases  it  seems  to  be  the  general 
rule  that  no  interest  vests  In  the  beneficiary 
until  the  death  of  the  insured;  while  In  the 
old-line  Insurance  cases  the  Interest  of  the 
benefldary  is  said  to  vest  at  the  time  of 
the  execution  of  the  policy. 

The  provisions  of  this  policy  are  more  like 
the  provisions  of  old-line  life  insurance  poli- 
cies than  fraternal  certificates.  In  this  class 
of  Insurance  policies  we  believe  It  Is  gener- 
ally held  that,  when  a  married  woman  Is 
named  as  a  benefldary  In  a  policy  of  insur- 
ance on  the  life  of  her  husband,  she  Is  en- 
titled to  the  proceeds  of  the  policy  notwith- 
standing a  dlTorce  has  been  obtained  by  her 
before  his  death.  Overhlser  y.  Overhlser,  14 
Colo.  App.  1,  59  Pac.  75;  Prudential  Ins.  Co. 
V.  Morris  (N.  J.  Ch.)  70  AU.  924;  Overhlser 
V.  Mutual  l/lfe  Ins.  Co.,  68  Ohio  St  77,  57 
X.  E.  965,  50  L.  R.  A.  652,  81  Am.  St  Rep. 


612;  Overbedc  t.  Orerbedk,  156  Pa.  6,  26 
AtL  646 ;  White  v.  Brotherhood  of  Am.  Yeo- 
men. 124  Iowa,  283,  99  N.  W.  1071,  66  L.  B. 
A.  164,  104  Am.  St  Rep.  828,  2  Ann.  Cas. 
860;  Brown  r.  Orand  Lodge,  208  Pa.  101,  67 
AtL  176;  GourtoU  t.  Orand  Lodge,  185  CaL 
662,  67  Pac.  070,  87  Am.  St  Rep.  137;  Wal- 
lace ▼.  Mutual  Ben.  Life  Ins.  Co.,  97  Minn. 
27,  106  N.  W.  84,  8  L.  R.  A,  (N.  S.)  478. 

The  Judgment  Is  afiSrmed.   All  the  Justices 
ooncurrlns. 


STORY  T.  liANO  et  aL 
(Supreme  Oonrt  of  Kansas.    Jan.  10, 1914.) 

(Byttahut  ty  t\e  Court.) 

JUDOKKHT  (I  8D1*)— PaTVKKT  OP  SCBSKQUXItl 

Jtjdgmknt— Joint  Tobt-Fbasob. 

In  order  for  a  joint  Judgment  debtor  to  be 
entitled  to  a  release  or  satisfaction  on  the 
ground  that  a  sobaeqaent  Judgment  recovered 
in  another  action  for  the  same  tort  has  been 
paid  b^  the  defendant  therein,  it  is  Incumbent 
upon  hun  to  show  that  the  latter  Judgment  was 
recovered  agaifist  his  Joint  tort-feasor  for  the 
same  wrong  litigated  in  the  former  action. 

[Ed.  Note.— For  other  casea,  see  Judgment, 
Cent  Dig.  if  1702,  1703;  Dec.  Dig.  |  801.*] 

Apiteal  from  District  Court,  Trego  County. 

Action  by  Adallne  B.  Story  against  Ignetz 
Lang  and  another.  From  refusal  to  cancel 
a  Judgment  for  defendants,  plaintlfl  appeals. 
Affirmed. 

Herman  Long,  of  Walceeney,  for  appellant 
David  Ritchie,  of  Sallna,  for  appellees. 

WEST,  J.  The  plaintilf  contracted  to 
sell  a  tract  of  land  for  a  certain  quantity 
of  wheat  to  be  grown  thereon  during  a  term 
of  years.  The  grantee  transferred  his  in- 
terest to  another,  who  rented  the  land  to 
I^ng,  who  permitted  Augustine  to  farm 
a  part  of  It  The  plalntiS  sued  to  recover 
bade  the  land  for  default  of  payment  and 
also  sued  to  recover  the  wheat  raised  by 
the  tenants  last  named.  It  was  dedded  that 
she  was  entitled  to  only  a  portion  of  the 
crop,  and  the  two  tenants,  Lang  and  Au- 
gustine, recovered  a  judgment  against  her 
for  $192.62  for  wheat  which  she  bad  by  her 
agent  Nelson  threshed  and  sold.  Afterwards 
Lang  sued  Nelson  In  Justice  court  for  con- 
version of  certain  kaffir  com,  hay,  and  straw, 
and  recovered  a  judgment  among  other 
things  for  $2.26  for  straw  taken  August  27, 
1910,  by  Nelson  at  the  time  he  was  threshing 
the  wheat  for  the  plaintiff  herein.  Nelson 
paid  the  Judgment,  and  thereafter  the  plain- 
tiff in  this  action  moved  the  district  court  to 
order  the  $192.52  Judgment  canceled,  which 
was  refused,  and  the  plaintilf  appeals. 

Her  theory  Is  that  as  the  straw  for  which 
the  Judgment  for  $2.25  was  recovered  and 
paid  was  taken  by  Nelson  while  acting  as 
her  agent,  the  principal  and  agent  wero  Joint 
tort-feasors,  and  that.  Nelson  having  set- 
tled for  his  part  of  the  joint  tort,  no  further 
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liability  ezlsts  against  his  former  principal. 
Upon  refusing  the  motion  to  cancel  the  judg- 
ment against  the  plaintiff  herein,  the  court 
made  findings  of  fact,  and  In  No.  5  expressly 
found  that  In  the  former  suit  against  Lang 
and  Augustine  no  recovery  was  sought  nor 
finding  made  as  to  straw,  and  that  In  the 
subsequent  case  in  the  Justice  court  against 
Nelson  no  recovery  was  bad  or  finding  made 
concerning  wheat;  that  In  the  former  case 
no  finding  was  made  of  the  exact  nature  of 
the  rights  of  either  Lang  or  Augustine  in  the 
straw  converted  by  the  plaintiff,  as  to  wheth- 
er they  were  Joint  owners  or  owners  several- 
ly or  bow  much  of  the  wheat  belonged  to 
either.  The  court  also  found  that  Nelson 
testified  that  three  or  four  days  before  the 
threshing  and  conversion  of  the  wheat  he 
bought  the  land  on  which  it  was  grown,  and 
that  the  taking  of  the  wheat  and  straw  was 
one  transaction;  and  an  attempt  was  made 
upon  the  hearing  of  the  motion  to  show 
the  respective  Interests  of  Lang  and  Augus- 
tine In  the  wheat  converted  by  Nelson's  for- 
mer principal,  which  so  far  as  It  went  In- 
dicated that  of  the  straw  in  question  Lang 
owned  about  four-fifths  and  Augustine  about 
one-fifth  less  the  rental  due  the  landowner. 
Suffice  It  to  say  that  the  straw  Involved  in 
the  case  In  Justice  court  was  not  a  subject 
of  litigation  of  the  former  case  in  district 
court.  The  parties  were  different,  the  sub- 
ject-matter was  different,  and,  if  Nelson  was 
in  fact  the  owner  of  the  land  before  he  dis- 
posed of  the  wheat,  he  could  not  well  have 
been  acting  as  the  agent  of  the  plaintiff.  On 
the  other  hand,  if  he  was  acting  for  her 
in  converting  certain  wheat,  it  does  not  nec- 
essarily follow  that  she  had  anything  to  do 
with  straw  converted  by  him,  and  the  ap- 
parent finding  of  the  Justice  tiiat  the  straw 
was  taken  at  the  time  of  the  threshing  of 
wheat  for  the  plaintiff  Is  not  conclusive  that 
It  was  for  her  benefit  or  by  her  connivance 
any  more  than  that  the  kaffir  com  for  which 
the  justice  awarded  a  judgment  of.  $9  is 
chargeable  to  the  plaintiff.  The  judgment 
against  the  plaintiff  is  a  joint  Judgment  in 
favor  of  Lang  and  Augustine,  and  neither 
claimed  or  recovered  anything  in  the  former 
action  against  Nelson.  Indeed,  he  was  not  a 
party  thereto. 

Assuming,  without  deciding,  that  the  plain- 
tiff's theory  that  only  one  possible  satisfac- 
tion for  a  Joint  tort  la  correct,  before  she 
can  justly  demand  a  cancellation  of  her 
Judgment  she  must  show  that  it  was  In  fact 
recovered  for  a  Joint  tort  so  that  Its  pay- 
ment is  necessarily  a  finality. 

The  following  decisions  shed  some  light 
on  the  question  at  issue:  Wardell  v.  McCon- 
nell,  25  Neb.  658,  41  N.  W.  S48;  Westbrook 
V.  Mlze,  35  Kan.  299,  10  Pac.  881;  W.  4  W. 
R.  Co.  V.  Beebe,  39  E^an.  466,  18  Pac.  502; 
Edens  v.  Fletcher,  79  Kan.  139,  98  Pac.  784, 
19  L.  R.  A.  (N.  S.)  618;  Brush  v.  Rich,  83 
Kan.  531,  112  Pac  158;    Routh  v.  Finney 


County,  84  Kan.  25, 118  Paa  397;  Clifton  v. 
Meuser,  88  Kan.  408, 129  Pac.  109,  43  U  R.  A. 
(N.  S.)  124. 

From  the  record  including  the  findings,  we 
find  no  error  in  the  refusal  to  cancel  tbe 
Judgment,  and  such  ruling  is  affirmed.  All 
the  Justices  concurring. 


JONES  T.  JOPLIN  &  P.  RY.  CO. 
(Supreme  Court  of  Kansas.    Jan.  10, 191i) 

fByllalut  by  the  Court.) 
X  Tbial  (S  253*)— Death  or  Pkdestbian— Rs- 

FtJBAL      or      INSTBUCTIONS  —  CONTBIBUtOST 

Neouoence. 

In  an  action  to  recover  for  negligence  in 
causing  the  death  of  a  person,  where  the  de- 
fendant oifers  proof  tending  to  show  that  tlie 
person  for  whose  death  the  action  was  brought 
was  guilty  of  contributory  negligence  and  that 
he  put  himself  in  a  place  of  danger  with  suicidal 
Intent,  it  is  error  for  the  court  to  refuse  to  in- 
struct the  jury  as  to  contributory  negligence 
and  its  effect,  if  satisfactorily  proven. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  417 ;   Dec.  Dig.  |  253.«i 

2.  Neougence  (fl  122,  136*)— Pebsonai  Ik- 
JUBiES— Pbesumption— Self-  Pbesxb  vatiox. 
The  inference  that  a  person  in  the  presence 
of  danger  will  be  impelled  by  the  love  of  life 
and  the  instinct  of  self-preservation  to  exercise 
care  for  his  safety  is  a  rule  of  law  which  places 
upon  the  opposite  party  the  burden  of  offering 
proof  against  the  fact  presumed,  but  when  sub- 
stantial evidence  upon  the  subject  is  produced, 
the  question  then  becomes  one  of  fact  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §{  221-223,  229-234,  277-353;  Dec. 
Dig.   U   122,   136.*] 

8.  Death  (|  104*)— Instbuction— Instinct  oi 
Self-Pbesebvation — Pbesuuftions. 

An  instruction  that,  because  of  the  instinct 
of  self-preservation,  a  presumption  must  be  in- 
dulged that  the  deceased  was  using  due  care 
and  diligence  at  the  time  he  was  killed  and  did 
not  intend  to  commit  suicide  without  any  refe^ 
ence  to  the  testimony  produced  on  the  subject  and 
without  telling  the  jury  when  the  presumption 
would  cease  to  operate  la  substantial  error. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  H  142-148;    Dec.   Dig.  {  104.*] 

Appeal  from  District  Court,  Crawford 
County. 

Action  by  Maggie  Jones  against  the  JopUn 
&  Pittsburg  Railway  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Ed  C.  Wright,  of  Kansas  City.  Mo,  and 
John  P.  Curran,  of  Pittsburg,  for  appellant 
Wheeler  &  Denlson,  of  Pittsburg,  and  Keeene 
&  Gates,  of  Ft  Soott,  for  appellee. 

JOHNSTON,  a  J.  In  this  action  the  ap- 
pellee, Maggie  Jones,  recovered  a  judgment 
against  the  Joplln  &  Pittsburg  Railway  Com- 
pany for  negligently  causing  the  death  of 
her  huslMind,  David  Jones,  who  was  a  resi- 
dent of  Frontenac  and  by  occupation  a  coal 
miner.  He  and  the  appellee  were  married  in 
1890,  and  he  died  Intestate  on  October  24, 
1909,  at  the  age  of  49  years,  leaving  surviv- 
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Ing  his  widow  and  two  danghtera.  It  ap- 
pears that  he  worked  steadily  during  his 
married  life  and  bad  an  earning  capacity  of 
from  $50  to  $75  a  month.  These  earnings  he 
contilbQted  to  the  support  of  Ills  family  nntil 
about  eight  months  before  bis  death  when  he 
was  taken  sick  and  forced  to  give  up  his 
work.  For  a  time  before  his  death  Jones 
was  In  the  habit  of  taking  early  morning 
walks,  and  on  the  morning  of  October  24, 
1909,  he  left  the  house  before  breakfast  and 
started  south  along  the  street  on  which  ap- 
pellant's railway  was  constructed.  The  ap- 
pellant operates  a  Une  of  railway  along  the 
streets  of  Frontenac,  and  one  of  Its  tracks 
passes  the  home  of  appellee.  There  is  a  de- 
scending grade  from  the  north  toward  the 
south  at  this  point,  and  on  the  morning  in 
question  the  rails  of  appellant's  railroad  were 
more  or  less  covered  with  frost.  Shiortly 
after  Jones  bed  started  on  his  walk  a  car 
of  appellant's,  going  In  the  same  direction, 
struck  and  killed  him  at  a  point  about  four 
blocks  from  his  home.  In  her  petition  ap- 
pellee alleged  that  persons  frequently  walked 
upon  and  over  the  railway  track;  that  Qiose 
In  charge  of  the  car  saw  or  should  have  seen 
the  position  of  danger  of  Jones  on  the  morn- 
ing in  question  and  could  have  stopped  the 
car  before  striking  him;  that  the  car  was 
ran  at  a  reckless  rate  of  speed;  that  no  sig- 
nal or  warning  of  Its  approach  was  given; 
and  that  Jones  was  killed  through  the  gross 
and  wanton  negligence  of  those  in  charge  of 
the  car.  In  its  answer  appellant  alleged 
that  Jones'  death  resulted  from  his  negli- 
gence; that  in  fact  he  had  intentionally  and 
deliberately  walked  over  from  the  street  and 
placed  himself  upon  the  track  in  front  of 
the  car  and  was  killed  without  any  negli- 
gence of  the  appellant.  The  motorman  testi- 
fied that  as  he  went  south  he  saw  Jones 
walking  on  that  part  of  the  street  -used  by 
wagons,  which  was  parallel  to  and  about  15 
feet  east  of  the  railway  track ;  that  as  the 
car  approached  he  tapped  the  gong,  when 
Jones  turned  and  looked  toward  the  car  and 
then  walked  quickly  across  from  the  wagon 
road  to  the  railroad  track  and  threw  himself 
across  the  rail  The  motorman  testified  fur- 
ther that  be  applied  the  brake  but  on  ac- 
count of  the  grade  and  the  frost  on  the 
tracks  be  was  unable  to  stop  the  car  until 
it  had  passed  over  Jones'  body  and  about  70 
feet  beyond  it.  Witnesses  testified  that  the 
motorman  made  statements  at  variance  with 
his  testimony  shortly  after  the  accident  No 
witnesses  testified  that  they  saw  Jones  walk- 
ing on  the  track,  but  two  did  testify  that 
they  saw  him  walking  on  the  wagonway,  12 
to  15  feet  east  of  the  railroad  and  separated 
from  it  by  a  ditch.  It  was  shown  that 
Jones'  body  was  found  on  the  east  side  of 
the  east  rail  of  the  track,  and  that  his  head 
and  hat  were  on  the  west  side  of  the  east 
rail,  and  apparently  the  wheels  bad  passed 
over  Us  neck  and  hands. 

[1]  Although   appellant  pleaded  contribu- 
tory negligence  and  offered  proof  that  Jones 


came  to  his  death  through  his  own  act  and 
without  fault  of  appellant,  the  court  declin- 
ed to  Instruct  the  jury  as  to  that  defense. 
Contributory  negligence  is  not  mentioned  In 
the  Instmctlons  except  to  say  that  mtSi  nec- 
ligence  is  no  defense  if  appellant  was  gross- 
ly negligent  The  court  stated  at  length  the 
grounds  on  which  the  jury  might  find  in 
favor  of  appellee  but  did  not  instruct  at  all 
as  to  the  defenses  pleaded  by  appellant  nor 
state  any  grounds  npon  which  a  verdict  in 
its  favor  might  be  based.  An  instruction  as 
to  contributory  negligence  was  spedflcally 
requested  and  refused.  The  failure  to  give 
that  or  some  similar  instruction  on  the 
principal  defense  of  the  epiiellant  was  mate- 
rial error. 

[2,  S]  The  -  court  Instructed  that:  "The 
said  David  Jones,  from  the  love  of  life  and 
instinct  of  self-preservation,  is  presumed  to 
have  used  ordinary  care  and  diligence  on 
his  part  in  going  npon  or  near  the  track  of 
the  said  defendant  at  and  prior  to  the  time 
he  met  his  death;  and,  as  a  matter  of  law. 
It  is  presumed  that  the  said  David  Jones,  at 
and  prior  to  the  time  he  met  tils  death,  did 
not  intend  to  commit  suicide."  This  instruc- 
tion was  given  without  the  usual  preliminary 
qualifications  that  such  an  inference  may  be 
drawn  in  the  absence  of  evidence  on  the 
question  and  without  a  statement  that  the  pre- 
sumption was  to  be  considered  in  connection 
with  the  facts  and  circumstances  of  the  case, 
and  also  without  any  statement  as  to  the 
effect  of  evidence  niwn  the  subject  As  given 
the  jury  might  have  treated  the  presumption 
as  conclustve  evidence  of  due  care  and  also 
of  the  absence  of  any  suicidal  purpose  on 
the  pert  of  Jones.  The  presumption,  as  It  is 
called.  Is  a  rule  of  law  which  places  upon  the 
opposite  party  the  burden  of  offering  proof 
against  the  fact  presumed;  but  when  proof 
upon  the  subject  is  produced,  then  the  ques- 
tion becomes  one  of  fact  for  the  determina- 
tion of  the  jury.  The  presumption  is  avail- 
able In  the  absence  of  evidence  on  the  fact 
in  question,  but  it  ceases  to  operate  when 
credible  evidence  of  the  actual  facts  are  pro- 
duced. In  Railroad  Co.  t.  Hill,  67  Kan. 
139,  page  142,  46  Fac.  681,  page  582,  it  was 
held  that:  "A  jury  may  infer  ordinary  care 
and  diligence  on  the  part  of  an  Injured  per- 
son from  the  love  of  life  or  the  instinct  of 
self-preservation  and  the  known  disposition 
of  men  to  avoid  injury.  But  this  presump- 
tion is  overthrown  when  there  is  direct  proof 
to  the  contrary."  Other  cases  on  the  sub- 
ject are:  Dewald  v.  K.  C,  Ft  S.  &  O.  Rid. 
Co.,  44  Kan.  686,  24  Pac.  1101 ;  C,  R.  I.  & 
P.  Rly.  Co.  V.  Groves,  56  Kan.  601,  44  Pac. 
628;  a,  R.  I.  &  P.  Rly.  Co.  v.  Hinds,  56  Kan. 
758,  44  Pac.  993 ;  RaUroad  Co.  v.  Gallaghpr, 
68  Kan.  424,  76  Pac.  469,  64  L.  R.  A.  344; 
Railway  Co.  v.  Baumgartner,  74  Kan.  148, 
85  Pac.  822,  10  Ann.  Cas.  1094;  Flke  v. 
Railway  Co.,  90  Kan.  409,  133  Pac.  871. 

The  theory  of  the  appellant  is  that  Jones 
was  suffering  from  a  fatal  disease,  was  de- 
spondent; and  threw  himself  upon  the  rail- 
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way  track  with  the  purpose  of  ending  his 
life.  To  sustain  that  theory  the  appellant 
offered  the  evidence  of  the  only  eyewitness 
of  the  tragedy  to  the  effect  that  Jones  turned 
aside  from  the  road  In  which  he  was  walking, 
crossed  over  to  the  track,  seized  the  rail 
with  his  hands,  and  placed  his  neck  across 
the  rail  when  It  was  too  late  to  stop  the  car. 
It  Is  contended,  too,  that  the  fact  that  the 
head  wa^  found  on  one  side  of  the  track  and 
the  body  on  the  other,  together  with  the 
further  fact  that  the  bands  were  crushed 
and  the  body  was  not  even  bruised,  are 
strong  circumstances  In  support  of  its  con- 
tention. If  there  was  no  suicidal  purpose 
and  Jonea  was  walking  along  the  middle  of 
the  track,  It  can  hardly  be  said  that  be  was 
exerdstng  due  care  for  his  own  safety.  As- 
suming that  this  was  the  case,  it  would  ap- 
pear that  the  instinct  of  self-preservation 
did  not  lead  him  to  be  careful.  We  all  know 
that  there  are  many  who  are  inattentive, 
careless,  and  reckless,  as  well  as  those  who 
are  prudent  and  careful,  and  we  know  equal- 
ly well  that  the  Instinct  tor  self-preserva- 
tion does  not  keep  aome  from  doing  careless 
acts  or  getting  into  dangerous  placea  If 
Jones  took  the  risk  of  walking  on  the  track, 
reckless  of  the  great  danger  Incurred,  it  was 
a  clear  case  of  want  of  care,  and  such  neg- 
ligence necessarily  preceded  the  instinct  to 
save  himself  which  we  may  infer  actuated 
him  when  he  was  finally  aroused  to  his  dan- 
ger. In  either  event  the  question  of  con- 
tributory negligence  was  in  the  case,  and  the 
court  should  have  charged  the  Jury  on  that 
defense  and  as  to  the  scope  of  the  presump- 
tion. The  arbitrary  and  unqualified  instruc- 
tion that  the  jury  might  presume,  from  the 
instinct  of  self-preservation,  that  due  care 
and  diligence  had  been  exercised  by  Jones 
and  that  be  did  not  have  a  suicidal  Intent, 
notwithstanding  the  testimony  tending  to 
show  that  his  death  resulted  from  his  own 
act,  is  error.  Wigmore  on  Evidence,  (  2487 ; 
29  Cyc.  5S0;    note,  33  I*  E.  A  (N.  S.)  1110. 

There  la  also  reason  to  complain  of  in- 
struction is  which  made  the  appellant  liable 
if  Jones  was  upon  the  track  "or  in  doee 
proximity  thereto"  and  the  motorman  could 
have  seen  him  but  negligently  ran  over  him. 
What  la  meant  by  the  clause  "in  close  prox- 
imity" should  have  been  definitely  stated. 

For  the  errors  mentioned  the  judgment  will 
be  reversed,  and  the  cause  remanded  for  a 
new  trlaL    All  the  Justices  concurring. 


WINFREY  V.  CliAPP  et  aL 
(Supreme   Court  of  Eansaa.     Jan.  10,  1914.) 

(SyttalHM  hy  th«  Court.) 

Affbai.  and  Ebbob  (§  1203*)— Renoition  of 
JVDOltENT  Aftbb  Reuand— Jubisdiction. 
Upon  a  trial  in  the  district  court,  a  find- 
ing of  IndebtedneM  was  regularly  made  and 
entered  upon  the  journal,  and  a  decree  was  ren- 
dered embracing  other  matters,  but  no  formal 


judgment  was  entered  for  the  amount  so  foond 
due.  An  appeal  from  tiie  judgment  generaUT 
was  taken  to  this  court,  resulting  in  its  affirm- 
EDce.  Thereupon  a  motion  for  judgment  on 
the  finding  for  the  amount  so  found  due  ww 
made  and  suatained,  no  payment  having  been 
made.  It  la  held  that  the  court  bad  not  lost 
jurisdiction,  and  a  judgment  upon  the  motion 
for  the  amount  of  the  debt  is  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4666,  4684-4691.  4693; 
Dec.  IMg.  i  1203.*] 

Appeal  from  District  Court,  T.inn  County. 

Action  by  Caleb  Winfrey  against  Charles 
Clapp  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

S.  L.  Mathews,  of  Kansas  City,  Mo.,  for  ap- 
pellants. .  I.  Tavenner,  of  Kansas  City,  Mo., 
and  J.  W.  Jenkins,  of  Kansas  City,  Kan.,  for 
appellee. 

BENSON,  3.  The  question  to  be  decided 
relates  to  the  power  of  a  district  court  to 
render  judgment  upon  findings  of  fact  made 
at  a  previous  term,  an  appeal  having  been 
taken  meanwhile.  This  Is  a  second  appeal 
Winfrey  v.  Clapp,  86  Kan.  887,  122  Pac.  1055. 

The  plaintiff  commenced  an  action  to  fore- 
Close  a  mortgage  given  by  the  defendant 
Qapp  to  Mathews,  and  by  Mathews  assigned 
to  the  plaintiff.  The  defendant  Smith  pur- 
chased the  premises,  and  made  a  new  mort- 
gage to  the  defendant  Mathews,  Intended  to 
be  a  renewal  of  the  Clapp  mortgage,  the  as- 
signment of  which  had  not  been  recorded. 
The  court  found  that  there  was  an  amoant 
due  from  Mathews  to  the  plaintiff,  and  sub- 
rogated him  to  the  rights  of  Mathews  under 
the  new  mortgage,  which  was  not  due,  and 
therefore  could  not  be  foreclosed.  The  facts 
are  more  fully  stated  in  the  report  of  the 
case  upon  the  first  appeal. 

The  appeal  having  been  taken,  nothing 
further  was  done  in  the  district  court  un- 
til the  mandate  was  received  affirming  the 
judgment  After  that  was  filed,  the  plain- 
tiff, upon  due  notice,  moved  for  a  judgment 
on  the  finding  against  the  defendant  Ma- 
thews. This  motion  was  sustained,  and  a 
judgment  was  rendered  accordingly  for  the 
sum  so  found  due  with  Interest  and  costs. 
The  defendant  Mathews  appeals  from  this 
judgment 

In  the  appellant's  brief  questions  are  dis- 
cussed that  were  disposed  of  on  the  first  ap- 
peal and  cannot  be  reconsidered  now.  It  Is 
also  argued  that  judgment  ought  not  to  have 
beeu  entered  "upon  a  reason  given  by  the 
trial  court  in  rendering  a  judgments  now 
fully  complied  with.  The  judgment,  how- 
ever, was  rendered  upon  an  express  finding. 
This  finding  is  referred  to  in  the  report  of 
this  case  upon  the  first  appeal  as  follows: 
"That  Mathews  was  Indebted  to  Winfrey,  by 
reason  of  the  fact  that  the  balance  owing  on 
the  Smith  mortgage  was  not  so  large  as  the 
amount  due  on  the  Clapp  mortgage."  Win- 
frey T.  Clapp,  86  Kan.  887,  889, 122  Pac.  1055. 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  dk  R«p'r  Indexes 


Digitized  by  LjOOQ  IC 


Kan.) 


DENT  T.  NATIONAL  VIKE  1MB.  OO. 


799 


No  formal  entry  of  judgment  for  the 
amomit,  however,  was  entered  at  that  time, 
and  the  flrat  appeal  followed.  The  amonnt 
of  the  dUf  erence  between  the  two  mortgages 
la  not  disputed ;  therefore  the  only  question 
presented  upon  this  second  appeal  is  wheth- 
er the  judgment,  which  the  finding  warrant- 
ed, could  properly  be  entered  after  the  ap- 
peal was  decided.  This  question  must  be 
answered  In  the  affirmatlTe.  That  the  orig- 
inal judgment  Included  other  provisions, 
which  have  been  complied  with,  does  not 
preclude  a  recovery  of  indebtedness  stated 
in  the  findings,  but  not  carried  Into  the 
judgment  at  that  time.  The  district  court 
had  not' lost  Jurisdiction  to  complete  Its  judg- 
ment, either  by  the  appeal  or  by  lapse  of 
time,  and  no  reason  for  disturbing  It  is  per- 
ceived. 

The  judgment  la  alSrmed.  All  the  Justices 
concurring. 


ANDERSON    v.    BOABD    OP   COITES   OF 
SHAWNEE  <X)UNTX. 

(Supreme  Court  of  Kansas.     Jan.  10,  1914.) 

(ByOaJm*  by  the  Court.) 

1.  WlTNESSKS  (i  26*)— F«E8— PoucB  OmccB. 

Under  section  3674  of  the  General  Stat- 
ntea  of  1909,  a  salaried  police  otDcer  of  a  city 
ii  not  entitled  to  fees  as  a  witness  for  the  state 
in  an  action  to  which  the  state  is  a  party. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ff  51,  62;   Dee.  Dig.  |  28.*] 

(Additional  SyOalut  hy  Bditorial  Staff.) 

2.  MUHICIPAI,  CORFORATZONS  ({  180*)— PoUCI 

OmcKBs— Natubs  or  OmoB. 
Although  police  officers  are  chosen  by  lo- 
cal municipal  authority,  they  are  not  mere 
agents  of  the  city,  but  are  essentially  state  func- 
tionaries ai^  act  for  the  benefit  of  the  public 
at  large. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  449^167,  466,  482; 
Dec  Dig.  I  180.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  J.  W.  Anderson  against  the 
Board  of  Commissioners  of  Shawnee  County. 
From  judgment  for  defendant,  plalntUT  ai>> 
peals.    Affirmed. 

A  J,  Bollnger,  of  Topeka,  for  appellant 
&  B.  Simon  and  W.  B.  Atchison,  both  of  To- 
peka,  for  appellee. 

BUROH,  J.  [1]  The  plalntift,  a  salaried 
police  officer  of  the  city  of  Topelia,  sued  for 
fees  as  a  witness  in  a  criminal  case  prose- 
cuted by  the  state.  He  was  defeated,  and 
appeals. 

Section  1,  c.  183,  of  the  Laws  of  1907, 
reads  as  follows:  "No  person  holding  any 
office  or  appointment  under  any  county,  dty 
or  other  municipality  shall  be  paid  any  wit- 
ness fees  in  any  case  whatsoever  when  such 
penon  Is  a  witness  for  the  state  of  Kansas, 


county,  dty  or  other  mnnldpallty  when  such 
state,  county,  dty  or  other  municipality  is  a 
party  to  said  suit;  nor  shall  any  sheriff  or 
his  under-sheriff  or  deputies  or  any  constable, 
while  attending  court  as  an  officer,  daim  or 
be  paid  any  witness  fees  in  such  cases;  pro- 
vided, that  this  act  shall  not  apply  where 
such  witness  Is  required  to  attend  court  at 
a  place  other  than  where  he  resides  or  is  em- 
ployed." Oen.  St  1909,  {  3674.  The  con- 
tention is  that  the  statute  is  unconstitutional 
and  that  a  dty  offldal  is  denied  witness 
fees  in  those  cases  only  to  which  the  dty  is 
a  party. 

The  constitutionality  of  the  statute  was  af- 
firmed in  the  case  of  Claflin  v.  Wyandotte 
County,  81  Kan.  S7,  106  Pac  19,  19  Ann. 
Cas.  168.  In  the  same  case  it  was  held  that 
the  statute  is  one  afCecttng  the  compensation 
of  public  officers  and  not  one  rdatlng  to  wit- 
ness fees;  the  legislative  purpose  being  to 
cut  oO  pay  for  attending  court  when  recom- 
pense for  the  time  consumed  is  made  by 
way  of  official  salary  or  fees.  The  statute 
governs  in  all  cases  to  which  the  reason  for 
Its  enactment  extends.  It  Is  i>ecullarly  appli- 
cable to  police  officers  who  may  be  caUed  as 
witnesses  in  state  cases. 

[21  Although  such  officers  are  diosen  by 
local  munldpal  authority,  the  performance 
of  thdr  duties  is  not  a  matter  of  local  con- 
cern only.  They  are  not  mere  servants  and 
agents  of  the  dty,  but  are  appointed  and  act 
for  the  benefit  of  the  public  at  large.  They 
are  essentially  state  functionaries.  State  ex 
rel.  V.  Hunter,  38  Kan.  678,  683,  17  Pac. 
177;  Peters  v.  aty  of  Llndsborg,  40  Kan. 
654,  666,  20  Paa  490;  1  DUlon,  Munldpal 
Corporations  (6th  Ed.)  i  103. 

The  plaintiff's  salary  as  a  police  officer 
fully  compensated  him  for  that  portion  of 
his  time  occupied  in  attending  court  as  a 
witness  for  the  state. 

The  judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  ooncnnlngi 


DENT  T.  NATIONAL  FIRM  INS.  00. 

(Supreme  Court  of  Kansas.    Jan.  10,  1014.) 

Apfbai.  and  Ebbob  ({  1002*)— Vkbdict— Bvi- 

DBNCB. 

The  weight  and  credibility  of  conflicting 
evidence  is  for  the  jury,  and  not  for  the  ai>- 
pellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3935-3937;  Dec  Dig.  I 
1002.*] 

Appeal  from  District  0>tirt,  Johnson 
County. 

Action  by  J.  H.  Dent  against  the  National 
Fire  Insurance  Company.  From  judgment 
for  plaintiff,  defendant  appeala    Affirmed. 

Fyke  A  Snider,  of  Kansas  City,  Mo.,  for 
appellant  O.  L.  Randall,  of  Olathe,  for  ap- 
pellee. 
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PEB  CURIAM.  The  single  question  pre- 
sented Is  whether  or  not  the  verdict  Is  sup- 
ported by  the  evidence.  The  Inventory  and 
account  books  are  sufficient  for  that  purpose. 
The  oral  testimony  was  conflicting.  Its 
weight  and  credibility  were  matters  for  the 
jury  to  determine,  and  the  conclusion  that 
the  documentary  evidence  was  not  over- 
thrown cannot  be  disturbed. 

Judgment  affirmed. 


MINNEAPOLIS  THRESHING  MACH.  CO.  v. 

SCHALANSKI.t 
(Supreme  Court  of  Kansas.     Jan.  10,  1914.) 

Appeal  from  District  Court,  Smith  County. 

Action  by  the  Minneapolis  Tnresliing  Machine 
Company  against  Henry  Schalansky.  From  a 
judgment  for  defendant  plaintiff  appeals.  Af- 
firmed. 

A.  W.  Relihan,  of  Smith  Center,  for  appel- 
lant. Mahin,  Mahin  &  Mahin,  of  Smith  Cen- 
ter, for  appellee. 

PEB  CURIAM.  The  deimed  verbal  warranty 
was  not  submitted  to  the  jury  as  a  basis  for  re- 
covery. Consideration  of  this  so-called  warran- 
ty was  permitted  only  as  furnishing  the  occasion 
for  the  claimed  resclEsion.  If  the  contract 
were  rescinded,  as  the  defendant  claimed,  then 
the  plaintiff  could  not  recover.  The  question 
of  rescission  was  properly  submitted  to  the 
jnry  as  the  sole  defense  to  the  action.  This 
question  was  one  of  fact,  and  the  verdict, 
which  included  a  finding  that  the  contract  was 
rescinded,  is  abundantly  sustained  by  the  evi- 
dence. 

There  is  nothing  else  in  the  case,  and  the 
judgment  of  the  district  court  is  affirmed. 


HERRIFF  V.  FINOn  et  aL 
(Supreme  Court  of  Kansas.     Jan.  10,  1914.) 

Appeal  from  District  Court,  Neosho  County. 

Action  by  J.  H.  Herriff  against  J.  W.  Finley 
and  others.  From  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

J.  H.  Herriff,  of  Erie,  for  appellant  Cline 
&  Stratton,  of  Erie,  for  appellees. 

PER  CURIAM.  In  this  appeal  from  a  judg- 
ment sustaining  a  demurrer  to<a  petition,  the 
glaintiff  asks  the  court  to  review  proceedings 
1  other  actions;  but  they  are  not  set  out  or 
abstracted,  and  therefore  they  cannot  be  ex- 
amined. 

Various  documents  are  referred  to  in  the 
abstract  as  exhibits,  designated  by  letters  A 
to  H,  but  we  have  no  information  of  the  con- 
tents of  the  papers  referred  to.  This  is  also 
true  of  a  decree,  motion,  notice,  and  various 
journal  entries,  to  which  reference  is  made 
without  stating  their  purport.  In  like  man- 
ner a  stenographer's  report  of  a  trial  is  men- 
tioned; but  no  such  report,  or  abstract  of  its 
contents,  is  given,  nor  is  it  stated  how  it  was 
material  to  the  hearing  upon  a  demurrer  to 
the  petition. 

It  seems  from  the  argument  that  the  plain- 
tiff sought  in  this  action  to  recover  damages 
for  alleged  misconduct  of  a  district  judge,  at- 
torneys, and  others  in  other  actions  and  pro- 
ceedings; but  the  ruhng  of  the  learned  judge 
pro  tem.  upon  the  demurrer  must  be  presumed 
to  be  correct,  in  the  absence  of  the  petition  or 

t  Rehearing  denied  February  U,  ItU. 


its  substance  and  the  grounds  upon  which  it 
was  challenged. 

No  error  being  shown,  the  judgment  is  af- 
firmed. 


FARRELL  r.  SHEPARD  et  al 
(Supreme  Court  of  Kansas.    Jon.  10,  1914) 

Appeal  from  IMstrict  Court,  Jackson  Coant7. 

Action  by  WilUam  Farrell  against  Cbarlei 
Shepard  and  others.  From  judgment  for  de- 
fendants, plaintiff  appeals.     Affirmed. 

James  A.  Troutman,  of  Topeka,  for  appel- 
lant. Crane  &  Woodbum  Bros.,  of  Holton,  for 
appellees. 

PER  CURIAM.  Action  to  recover-  poBses- 
sion  of  horses  taken  under  a  chattel  mortgage 
executed  by  the  husband  and  agent  of  the 
mortgagor.  She  subsequenUy  gave  the  horses 
to  her  son.  There  is  testimony  that  her  has- 
band  was  her  agent,  that  she  knew  of  the  ex- 
istence of  the  note  and  mortgage  shortiy  after 
they  were  executed,  and  that  she  did  not  re- 
pudiate them  nor  the  act  of  her  agent.  There 
was  a  claim  that  the  note  was  invalid,  because 
it  was  given  for  an  amount  in  excess  of  the 
price  of  the  horses  and  for  an  illegal  purpose; 
but  the  jury  have  found  that  there  was  no  col- 
lusion or  intention  to  defraud  any  one,  and 
while  two  or  three  of  the  findings  are  some- 
what argumentative,  it  cannot  be  held  that  they 
betray  passion  or  prejudice.  They  were  saffi- 
ciently  definite  and  appear  to  have  support  in 
the  testimony.  As  to  obtaining  possession  of 
the  horses,  the  jury  have,  in  effect,  found  that 
the  appellant  first  refused  the  demand  of  the 
appellee,  but  finally  yielded  possession.  No 
material  error  is  found  in  the  instruction  given 
by  the  court 

Judgment  affirmed. 


CHEESMAN  v.  FEUT  et  al. 
(Supreme  Court  of  Kansas.      Jan.   10,  1914.) 

Appeal  from  District  Gonrt,  Sumner  County. 

Action  by  H.  T.  Cheesman  against  Jcdm  A 
Felt  and  another.  From  judgment  for  plain- 
tiff, defendants  appeal.     Affirmed. 

H.  W.  Herrick,  C.  E.  Elliott,  and  W.  T.  Mc- 
Bride,  all  of  Wellington,  for  appellants.  W.  W. 
Schwmn,  of  Wellington,  for  appellee. 

PER  CURIAM.  Several  assignments  of  er- 
ror are  made  in  this  case.  We  have  examined 
them  all,  and  find  the  only  substantial  question 
is  whether  the  evidence  is  sufficient  to  sustain 
the  verdict  Ttiat  the  appellanta  were  both 
interested  in  the  bogs  and  delivered  to  the  ap- 
pellee hogs  infected  with  the  disease  known  as 
hog  cholera"  seems  clearly  established  by  the 
evidence,  if,  as  appears  from  their  answers  to 
the  numerous  special  questions  and  from  their 
general  verdict,  the  jury  believed  the  evidence 
produced  by  appellee  on  the  most  closely  con- 
tested facts. 

On  the  question  whether  appellants  knew  that 
the  hogs  delivered  to  appellee  were  at  the  time 
infected  with  hog  cholera,  different  minds  might 
come  to  different  conclusions;  but  the  weight  as 
well  as  the  credibilitv  of  the  evidence  was  for 
the  determination  of  the  jury,  and,  as  before 
said,  we  think  the  evidence  was  sufficient  to 
sustain  the  verdict 

No  evidence  was  offered  to  rapport  the  alle- 
gations of  fact  raised  by  the  motion  for  a  new 
trial,  and  the  questions  of  law  therein  presented 
are  not  well  taken. 

The  judgment  is  affirmed. 
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NOLAin>  «t  nx.  ▼.  ARNOLD  «t  aL 
(Supreme  Court  of  Waahington.    Jan.  8,  1914.) 

L  TaXAROR  (i  686*)— FORECLOBUBB  Pbockxd- 

aaa  —  Struuona  —  Pubucatioii  —  Fokm 

—SiATDTES— Application. 

Act  March  20,  1901  (Lawa  1901,  c.  178), 
amending  Revenne  Law  1897  (Laws  1887,  c. 
71)  I  96,  by  ohanyitig  the  form  of  aummona  in 
tax  foredoanre  proceedinga,  where  aerrice  is 
had  bT  publication,  not  hanng  become  effectual 
DOtil  26  daya  after  the  laat  publication  of  aum- 
mona in  proceedings  to  foredoae  a  tax  lien, 
waB  not  applicable  to  anch  proceedinga. 

[Ed.  Note.— For  other  caaea,  see  Taxation, 
Cent.  Dig.  |  1398;   Dec.  Dig.  |  696.*] 

2.  Taxation  ^  708*)-^Libhs— Fobkol08T«b— 
PaocKss—SiniiioNB— Pubucatioii. 

Though  Revenoe  Law  1897  (Lawa  1897,  c 
71)  I  96,  providing  the  form  of  enmmona  in  tax 
forcfosure  proceedinga  where  aervice  ia  made  by 
pablication,  does  not  expressly  require  that  the 
rammona  ahall  atate  the  datea  of  publication, 
it  was  nevertheleaa  necessary  under  such  sec- 
tion, prior  to  ita  amendment  by  Act  March  20, 
im  (Lawa  1901,  c.  178),  that  it  ahould  con- 
tain information  that  would  enable  the  defend- 
ant named  therein  to  determine  with  accuracy 
ttw  limit  of  time  within  which  be  muat  appear 
and  defend. 

[Ed.  Note.— For  other  caaea,  see  Taxation, 
Cent  Dig.  {{  1291-1297,  1406,  1635-1642; 
Dec.  Dig.  I  708.*] 

3.  Taxatioit  a  706*)— Dklinquxnt  Taxu— 
FoBccLoauBK  OP  Lien- PuBUBHKD  SuK- 
i(0H8— Dais  or  Pubucation. 

Wher«  a  publiahed  aummona  in  tax  fore- 
closure proceedings  contained  the  words  "first 
pnUicatioD  Jan.  12,  1901.  last  Feb.  23,  1901." 
foUowing  the  aignature  of  plaintiff  and  his  at- 
torney, such  recital  had  the  same  effect  aa  if 
contained  in  the  body  of  the  aummona  and  waa 
sniEcient  to  inform  defendanta  of  the  time  when 
they  were  required  to  appear  and  defend. 

[Ed.  Note.— For  other  caaes,  see  Taxation, 
Cent  Dig.  If  1291-1297,  1406,  1635-1642; 
Dec  Dig,  I  m*] 

4.  Taxation  (|  708*)— Deunquknt  Taxkb— 
FoBKCLOBUBK  or  Lien  —  Suhxonb  —  Form 
AND  Sebvick— Statutes. 

Rerenne  Law  1897  (Laws  1887,  c.  711  i 
86,  provided  prior  to  ita  amendment  in  1901 
that  notice  aerved  on  defendant  ahould  contain 
a  direction  to  the  owner  aummoning  him  to  ap- 
pear within  60  daya  after  service  of  the  sum- 
Booa,  exdnaiTa  of  the  day  of  aervice,  and  de- 
taid  the  action  or  pay  the  amount  due ;  section 
97  provided  for  aervice  of  the  summons  in  tax 
foredoanre  proceedings  in  the  manner  prescrib- 
ed by  the  general  law  for  the  service  of  sum- 
mons in  ciVil  aetiona  in  the  superior  court ; 
and  Rem.  &  BaL  Code,  |  233,  provided  for  serv- 
ice by  publication,  declaring  that  the  summons 
•honld  require  the  defendant  to  appear  and  an- 
swer the  complaint  witUn  60  days  from  the 
date  of  the  first  publication  of  the  summons, 
and  that  publication  should  be  made  in  a  newa- 
paper,  publiahed  in  the  county  where  the  action 
was  l>rou|iit,  once  a  week  for  six  consecutive 
weelu.  Held,  that  the  contents  of  the  sum- 
mons in  tax  foreclosure  proceedings,  whether 
served  peraonally  or  by  publication,  was  con- 
trolled by  the  revenue  law,  and  that  the  gener- 
al proTiaion  of  the  Cktde  only  regulated  the 
manner  of  aervice. 

[Bd.  Mote.— For  other  caaea,  aee  Taxation, 
Cent  Dig.  «  1»1-1297,  1406,  163&-1642; 
Dec.  Dig.  I  m*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 


Actlona  by  George  NoUind  and  wife  againat 
Frederi<^  J.  Arnold  and  wife,  John  F.  Ohain- 
berlln  and  wife,  and  H.  O.  Laraen  and  wife 
to  quiet  title.  Judgment  for  defendanta  In' 
each  caae,  and  plaintUTa  appeal.    Affirmed. 

McGlnre  ft  McCSure,  of  Seattle,  for  appel- 
lants. Corwln  S.  Shank  and  Horatio  C. 
Belt,  both  of  Seattle^  for  respondenta. 

PARKER,  J.  Thla  controversy  first  came 
into  the  superior  court  for  King  county  in  the 
form  of  three  separate  actions  instituted  by 
the  plalntUTs  seeldng  to  quiet  their  title  to 
different  tracts  of  land  claimed  by  the  de- 
fendants Arnolds,  Chamberlins,  and  Larsens 
separately,  under  certain  tax  forecTosure  pro- 
ceedings, which  they  claimed  divested  the 
plaintiffs  of  title  to  the  land.  It  appearing 
that  the  respective  rights  of  the  parties  to 
these  actions  rested  upon  controlling  facts  in 
substance  the  same,  the  actions  were,  by  or- 
der of  the  superior  court,  consolidated. 
Thereafter  new  pleadings  were  filed,  pre- 
senting the  question  of  the  superiority  of  the 
claim  of  title  made  by  the  plaintiffs  as  against 
the  defendants.  In  substance  as  In  the  orig- 
inal aetiona.  A  trial  upon  the  merits  In  the 
superior  court  resulted  In  Judgment  denying 
the  relief  prayed  for  and  a  dismissal  of  the 
action.  From  this  diaposltion  of  the  cause 
the  plaintiffs  have  appealed  to  this  court. 

While  the  contentions  of  counsel  have  to  do 
with  the  question  of  the  validity  of  the  Judg- 
ments rendered  in  the  tax  foreclosure  pro- 
ceedings under  which  respondents  claim  title, 
and  also  the  question  of  appellants'  laches 
following  those  proceedings,  we  conclude  that 
the  record  before  ua  calls  for  affirmance  of 
the  Judgment  upon  the  ground  that  the  Judg- 
ments rendered  In  the  tax  foreclosure  pro- 
ceedings were  valid  and  divested  appellants 
of  their  title  to  the  land.  The  facts  control- 
ling the  disposition  of  this  question  are  not 
in  dispute. 

In  January,  1901,  and  fi>r  some  years  prior 
thereto,  appellants  were  the  owners  of  all 
the  land  here  Involved,  consisting  of  five  lots 
In  the  city  of  Seattle.  Appellants  having 
failed  to  pay  the  taxes  thereon,  and  J.  F. 
BleaUey  having  purchased  and  become  the* 
owner  of  tax  certificates  of  delinquency 
against  the  lots.  In  January,  1901,  be  com- 
menced five  separate  tax  foreclosure  pro- 
ceedings against  appellants  upon  his  certifi- 
cates of  delinquency  In  the  superior  court  for 
King  county.  Appellants  being  residents  of 
the  state  of  Oregon,  and  It  not  being  possible 
to  serve  them  with  summons  In  the  tax  fore- 
closure proceedings  within  this  state,  serv- 
ice was  had  upon  them  in  each  of  those  pro- 
ceedings by  publication  In  a  newspaper  pub- 
lished in  King  county,  which  publications 
were  made  once  a  week  tor  six  consecutive 
weeks,  the  first  publication  being  on  January 
12,  1901,  and  the  last  being  on  February  23, 
1001;  all  of  the  summonses  being  exactly  alike 


*Por  ether  eaa«s  see  asms  topic  asd  swsUon  NXWBKa  In  Dec  Dig.  *  Am.  Dig.  Ksj-No.  Series  ft  Rep'r  Indexes 
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aa  to  form  and  contents,  Apart  from  the  lot 
'  descriptions  therein.  Each  of  the  summonses, 
as  80  published,  in  so  far  as  we  need  here  no- 
tice their  contents,  reads  as  follows:  "*  •  • 
You  are  hereby  directed  and  summoned  to 
appear  within  sixty  (60)  days  after  the  serr- 
Ice  of  this  notice  and  summons  upon  you  ex- 
clusive of  the  day  of  service,  in  the  above 
named  court,  and  defend  the  action,  or  pay 
the  amount  due.  *  •  •  J.  P.  Bleakley, 
Plaintiff,  by  H.  H.  Eaton,  Attorney  for  Plain- 
tiff. OfiRce  and  Postofflce  Address:  Stevens 
Hotel,  Seattle,  King  County,  Washington. 
First  pubUcatlon  Jan.  12,  1901;  last  Feb.  23, 
1901."      . 

In  so  far  as  the  language  of  the  summonses 
In  the  body  thereof  directed  appearance  by 
the  defendants,  these  appellants,  they  com- 
piled with  the  provisions  of  section  96,  p.  182, 
Laws  of  1897,  being  a  portion  of  the  Revenue 
Law  of  the  state  then  in  force,  reading  as 
follows:  "Such  notice  shall  contain :  •  •  • 
A  direction  to  the  owner  summoning  him  to 
appear  within  sixty  days  after  service  of  the 
summons,  exclusive  of  the  day  of  service,  and 
defend  the  action  or  pay  the  amount  due." 
Section  97  of  that  law,  which  was  also  then 
in  force,  provided  for  the  service  of  summons 
In  tax  foreclosure  proceedings  by  reference 
to  the  general  law  relating  to  service  of  sum- 
mons in  civil  actions,  as  follows:  "Summons 
shall  be  served  in  the  same  manner  as  sum- 
mons in  a  civil  action  Is  served  in  the  superi- 
or court." 

Section  96  of  the  Revenue  Law  was.  In  some 
respects,  amended  by  section  IS,  p.  296,  Laws 
of  1899,  but  remained  unchanged  so  far  as 
the  above-quoted  provisions  are  concerned. 
The  general  law  relating  to  the  manner  of 
service  of  summons  by  publication  In  civil 
actions,  which  has  been  In  force  since  long 
prior  to  the  commencement  of  these  tax  fore- 
closure proceedings,  is  found  in  section  233, 
Rem.  &  Bal.  Code,  and  reads  as  follows,  in  so 
far  as  we  are  here  concerned  with  its  pro- 
visions: "The  publication  shall  be  made  In 
a  newspaper  printed  and  published  in  the 
county  where  the  action  is  brought  •  •  • 
once  a  week  for  six  consecutive  weeks:  Pro- 
vided, that  publication  of  summons  shall  not 
be  had  until  after  the  filing  of  the  com- 
t)Iaint,  and  the  service  of  the  summons  shall  be 
deemed  complete  at  the  expiration  of  the  time 
prescribed  for  publication  as  aforesaid.  The 
summons  must  be  subscribed  by  the  plaintiff 
or  his  attorney  or  attorneys.  The  summons 
shall  contain  the  date  of  the  first  publication, 
and  shall  require  the  defendant  or  defend- 
ants upon  whom  service  by  publication  is 
desired,  to  appear  and  answer  the  complaint 
within  sixty  days  from  the  date  of  the  first 
pnblicatlon  of  such  summons.  •  •  •  •• 
This  section,  it  will  be  noticed,  relates  not  on- 
ly to  the  manner  of  service  In  civil  actions 
but  also  to  the  contents  of  the  summons  in 
such  actions.  Whether  section  97  of  the  Rev- 
enue Law,  above  quoted,  makes,  by  reference, 
the  provisions  of  section  233.  Rem.  &  BaL 


Code,  relating  to  the  contents  of  the  sam- 
mons,  controlling  in  tax  foreclosure  proceed- 
ings. In  view  of  its  specifically  prescribed 
contents  in  section  96  of  the  Revenue  Lav,  is 
a  question  we  will  notice  later. 

[1]  The  summonses  in  these  tax  foredosore 
proceedings,  we  have  noticed,  were  published 
the  last  time  on  February  23, 1901,  so  that  on 
that  day  their  service  was  complete  and 
effectual,  if  they  were  sufficient  In  form  and 
statement  of  their  contents.  On  that  day 
and  prior  thereto  there  was  no  other  law  to 
force  In  the  state  of  Washington  relating  to 
the  contents  and  the  service  of  summons  br 
publication  in  tax  foreclosore  proceedinp 
than  that  above  quoted,  which  need  be  here 
noticed.  Thereafter,  on  March  20, 1901,  there 
became  effectual  by  virtue  of  the  Governor's 
approval  thereof,  and  by  virtue  of  an  emer- 
gency clause  contained  therein,  an  act  of  the 
Legislature  passed  at  the  session  of  1901, 
amending  section  96  of  the  Revenue  Law  of 
1897  so  as  to  make  the  subdivision  thereof 
above  quoted  to  read  as  follows:  "Such  no- 
tice sliall  contain:  •  *  •  A  direction  to 
the  owner  summoning  Um  to  appear  within 
sixty  days  after  service  of  the  summons,  ex- 
clusive of  the  day  of  service,  and  defend  the 
action  or  pay  the  amount  due,  and  when 
service  is  made  by  publication  a  direction  to 
the  owner,  summoning  him  to  appear  within 
8lxt7  days  after  the  date  of  the  first  publica- 
tion of  the  summons,  exclusive  of  the  day  of 
said  first  publication,  and  defend  the  action 
or  pay  the  amount  due."  Not  until  the  pas- 
sage of  this  amendmuit  of  1901  did  the  Ber- 
enue  Law  make  any  specific  provision  as  to 
the  contents  of  a  summons  which  was  to  be 
served  by  publication  in  a  tax  foreclosare 
proceeding.  Thereafter,  on  April  30  and  May 
21,  1901,  more  than  60  days  Iiavlng  elapsed 
since  the  last  publication  of  the  summonses 
in  the  tax  foreclosure  proceedings,  the  de- 
fendants therein,  these  appellants,  being  in 
default  for  want  of  appearance  and  defense 
therein,  the  court  rendered  Judgments  fore- 
closing the  delinquent  tax  certificates  held 
by  J.  E.  Bleakley,  the  plaintiff  therein.  At 
the  sale  of  the  lots  held  in  pursuance  of  those 
foreclosures,  Bleakley  became  the  purdiaser 
of  the  lots,  receiving  deeds  therefor  in  due 
coarse  from  the  county  treasurer.  It  was 
through  these  foreclosures  and  mesne  con- 
veyances that  appellants  Arnolds,  Chamber- 
11ns,  and  tiarsens  became  the  present  owners 
of  separate  portions  of  the  land  here  in- 
volved. It  is  Important  that  we  keep  In  mind, 
as  we  proceed,  the  chronology  of  the  events 
we  have  narrated,  especially  in' the  applica- 
tion of  the  decisions  relied  upon  by  coanael 
for  appellants. 

In  view  of  the  passage  of  the  amendment 
of  1901,  which  became  effective,  as  we  have 
noticed,  some  25  days  after  the  date  of  the 
last  publication  of  the  tax  foreclosure  sum- 
monses, let  us  first  inquire  wtiat,  if  any,  in- 
fluence that  amendment  will  properly  have 
In  our  consideration  of  the  question  of  the 


Digitized  by  LjOOQIC 


Wash.) 


VOXiAHD  T.  ABNOXiD 


803 


validity  of  them  snmmonaes  and  their  sery- 
Ice.    A  bare  statement  of  the  facts,  already 
noticed,  would  seem  to  necessarily  leave  that 
amendment  entirely  ont  of  the  proper  con- 
stdeiatlon  of  the  qnestlon  of  the  validity  of 
those  snmmonaes  and  the  service  thereot     We 
are  not,  however,  without  expressions  from 
this  oonrt  indicating  that  such  is  the  law.    In 
Woodham  v.  Anderson,  32  Wash.  600,  73  Fac 
536,  the  tax  foreclosure  ptooeedings  there 
drawn  in  question  were  sought  to  be  insti- 
tuted by  a  published  summons,  the  last  pub- 
lication of  which  was  Iiad  a  few  days  prior 
to  the  amendment  of  1901  becoming  effective. 
That  summons  commanded  the  defendant  "to 
appear  within  sixty  days  after  the  date  of 
the  first  publication."    It  seems  to  have  been 
prqiared  with  a  view  to  conforming  to  the 
gmeral  law  providing  for  publication  of  sum- 
mons in  dvil  actions  (section  233,  Bern.  & 
Bol.  Code)  as  to  contents  in  this  regard,  in- 
stead of  complying  with  section  96  of  the 
Bevenue  Law  of  1897,  above  quoted,  which 
was  then  in  force,  requiring  the  summons 
to  direct  the  defendant  "to  appear  within 
sixty  days  after  the  service  of  the  summons." 
The  main  question  there  discussed  was:  By 
Trblcb  law  should  its  validity  be  tested?   The 
court  held  that  SDcb  test  must  be  made  by  the 
law  in  existence  at  and  prior  to  the  date  of 
its  last  publication,  and  that  therefore  the 
fmrnmons  was  void  as  not  complying  with  the 
law  then  existing;    the  amendment  of  1901 
not  having  yet   become   efFectlve.     Justice 
Hadley,  speaking  for  the  court  at  page  602  of 
32  Wash.,  at  page  637  of  73  Pa&,  observed: 
"It  will  be  observed  from  the  statement  here- 
inbefore made  that  the  first  publication  of 
the  summons  was  made  February  8,  1901. 
Under  the  law  as  it  then  existed,  the  sum- 
mons tn  a  tax  case  required  the  defendants 
to  appear  within  60  days  after  s^vice  of  the 
sommons,  exclusive  of  the  day  of  service. 
Laws  of  1897,  p.  182,  f  96,  subd.  3.    There 
was  no  spedflc  provision  in  the  revenue  law 
for  serving  a  defendant  by  publication  sum- 
mons.   Section  97  of  the  above  act,  however, 
provided  that  'summons  shall  be  served  in  the 
same  manner  as  summons  in  a  dvil  action  is 
served   in   the  superior  court.'     The  above 
provision  undoubtedly  authorized  a  service 
by  imbllcation  in  the  same  manner  as  in  oth- 
tt  dvil  actions.     The  general  statute  upon 
that  subject  Is  found  In  section  4878,  Bal. 
Code  (section  233,  Rem.  &  Bal.  Code).    The 
statute  provides  for  publication  of  the  sum- 
mons in  a  newspaper  once  a  week  for  six 
consecutive  weeks,  and  that  the  service  shall 
not  be  deemed  complete  until  the  expiration 
of    the    time    prescribed    for    publication. 
Therefore  a  defendant  cannot  be  said  to  be 
served  with  publication  summons  until  the 
(uU  time  of  the  six  weeks'  publication  has 
expired;  and  Inasmuch  as  the  Bevenue  Law 
of  1897,  sapi*,  provided  that  a  defendant  In 
a  tax  foredoaure  proceeding  should  not  be 
required  to  appear  until  60  days  after  the 
■ervioe  tt  the  summons,  it  follows  that  under 


that  law,  when  he  was  served  by  publication, 
he  was  not  required  to  appear  until  60  days 
after  the  period  prescribed  for  publication 
has  ended,  for  at  the  expiration  of  that  pe- 
riod only  was  he  actually  served.  The  sum- 
mons in  the  case  at  bar  was  issued  and  pub- 
lished when  the  above  rule  was  in  force  as  to 
tax  cases,  but  It  required  an  appearance  with- 
in 00  days  from  the  date  of  the  first  publica- 
tion. There  was  no  authority  in  law  for  such 
a  summons  In  a  tax  foreclosure  case  at  that 
time."  Following  some  further  discussion, 
the  opinion  concludes  at  page  605  of  32 
Wash.,  at  page  638  of  73  Pac,  upon  this 
question  as  follows:  "It  follows  that  the  sum- 
mons in  this  case.  Issued  and  published  as  It 
was  under  the  late  law,  must  be  governed  by 
that  law.  If  under  the  former  law  the  sum- 
mons did  not  confer  Jurisdiction  to  enter  the 
Judgment,  the  later  law  did  not  vitalize  it  so 
as  to  give  it  Jurisdictional  force.  The  Judg- 
ment was  therefore  void,  and  the  court  did 
not  err  in  vacating  it" 

The  decision  in  Silverstone  v.  Totten,  60 
Wash.  447,  97  Pac.  491,  la  in  harmony  with 
these  vlewa  In  that  case,  however,  the  last 
publication  of  the  summons  Involved  oc- 
curred after  the  taking  effect  of  the  amend- 
ment of  1901,  and  therefore  the  suffidency  of 
its  service  could  not  be  tested  by  the  prior 
law.  We  conclude  that,  since  the  last  publi- 
cation of  these  summonses  occurred  before 
the  amendment  of  1901  became  effective, 
thdr  sufiSdency,  both  as  to  contents  and  serv- 
ice, must  be  tested  by  the  law  existing  at 
and  prior  to  the  date  of  thdr  last  publica- 
tion, and  that  the  amendment  of  1901  is 
therefore  of  no  consequence  in  this  inquiry. 

Let  us  next  inquire :  Were  the  words  and 
figures  "first  publication  Jan.  12,  1901,  last, 
Feb.  23,  1901,''  following  the  signature  of  the 
plaintiff  and  his  attorney  upon  each  of  these 
summonses,  a  portion  thereof,  with  the  same 
force  and  effed  as  if  these  words  and  figures 
had  been  inserted  in  the  body  of  the  sum- 
mons? 

[2]  This  inquiry  is  proper  to  be  made  here 
since  we  have  held  that,  even  though  under 
the  law  before  the  amendment  of  1901  there 
was  no  spedflc  provision  in  the  revenue  law 
Itself  for  stating  in  the  summons  the  dates 
of  its  publication,  the  summons  must  never- 
theless, under  the  law  then  existing,  contain 
Information  that  will  enable  the  defendant 
named  therein  to  determine  with  accuracy  the 
limit  of  time  within  which  he  must  appear 
and  defend.  In  Williams  v.  Plttock,  35  Wash. 
271,  270,  77  Pac.  385,  387,  the  question  was 
as  to  the  suffidency  of  the  summons  under 
the  amendment  of  1901,  above  quoted,  requir- 
ing a  direction  to  the  defendant  In  a  publish- 
ed summons  "to  appear  within  sixty  days  aft- 
er the  date  of  the  first  publication  of  the 
summons." 

[S]  The  summons  in  that  case  stated  the 
date  of  the  publication  only  by  words  and 
figures  following  the  attorney's  signature. 
Disposing  of  the  Question  of  the  sufficiency  of 
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this  as  a  statement  of  the  date  of  tlie  flrat 
publication,  Justice  Hadley,  speaking  for  the 
court  said:  "Immediately  following  the  at- 
torney's signature  to  the  summons  is  the  fol- 
lowing: 'Date  of  first  publication,  -October  9, 
1902.'  Appellants  contend  that  the  above 
words,  not  being  In  the  body  of  the  summons, 
are  not  contained  therein,  within  the  meaning 
of  the  statute.  They  also  argue  that,  since 
the  words  follow  the  signature  of  counsel. 
It  does  not  appear  that  they  were  authorized 
by  the  plaintiff  In  the  case;  that  they  may 
have  been  placed  there  by  the  printer,  or  by 
some  one  else  not  representing  the  plalntUf, 
and  by  whose  acts  the  plaintiff  was  not 
bound.  The  words  were,  however.  In  a  con- 
spicuous place,  and  where  they  must  have 
been  seen.  If  the  summons  was  read.  It  was 
the  duty  of  the  defendants  in  the  action  to 
presume  that  the  correct  date  was  stated,  and 
to  act  accordingly.  If  it  afterwards  develop- 
ed that  the  date  was  incorrect,  the  diligence 
of  the  defendants  would  have  saved  them 
from  any  prejudicial  consequences.  The  fact 
that  the  words  followed  the  signature  of 
counsel  we  think  is  Immaterial.  They  con- 
veyed as  much  information  as  if  they  had 
preceded  the  signature,  and  their  location  is 
analogous  to  that  of  the  post  office  address  of 
counsel,  which  usually  follows  the  signature 
upon  the  summons.  In  Wagnitz  v.  Rltter,  31 
Wash.  343,  71  Pac.  1035,  it  was  held  that  sec- 
tion 4870,  Bal.  Code,  which  contemplates  that 
the  post  office  address  of  the  attorney  shall 
be  contained  in  the  summons,  was  sufficient- 
ly compiled  with  when  such  address  fol- 
lowed the  signature."  We  conclude  that  these 
words,  following  the  signature  of  the  plain- 
tiff and  his  attorney,  showing  the  dates  of 
the  first  and  last  publication  of  the  summons, 
had  the  same  effect  as  If  contained  in  the 
body  of  the  snmmons. 

[4]  Now,  since  then  we  have  seen  that  the 
amendment  of  1901,  which  was  not  the  law 
at  the  date  of  the  last  publication  of  the 
summonses  here  Involved,  does  not  control 
the  question  of  their  validity  as  to  form  and 
contents,  nor  the  question  of  the  validity  of 
their  service,  and  since  we  have  seen  that 
they  contain  a  statement  of  the  dates  of  their 
first  and  last  publications,  we  are  brought  to 
our  principal  Inquiry,  to  wit:  Did  these 
summonses  conform  to  the  law  as  It  existed 
at  and  prior  to  the  date  of  such  last  publica- 
tion, so  as  to  confer  Jurisdiction  upon  the 
court  in  the  tax  foreclosure  proceedings,  or 
should  they,  as  counsel  for  appellants  now 
contend,  have  directed  the  defendants  in  the 
tax  proceedings  "to  appear  within  sixty  days 
after  the  date  of  the  first  publication,"  as  re- 
quired by  the  amendment  of  1901  thereafter 
becoming  effective,  and  as  required  in  a  sum- 
mons by  publication  in  an  ordinary  civil  ac- 
tion, undei^  section  233,  Rem.  &  Bal.  Ck>de, 
at)ove  quoted?  The  observation  above  qnoted 
from  the  decision  in  Woodham  v.  Anderson, 
32  Wash.  600,  SOS,  73  Pac.  536,  it  seems  to  us, 
answers  this  Question  agaimit  the  contentions 


here  made  In  behalf  of  appellants.    We  bave 
noticed  that  section  96  of  the  Revenue  Law 
of  1897,  prior  to  the  amendment  of  1901,  spe- 
cifically provided   that  the  summons  sluiU 
direct  the  defendant  "to  appear  within  sixty 
days   after  the  service  of   the  summoDs." 
TUs  manifestly,  as  pointed  out  In  Woodham 
T.  Anderson,  requires  the  defendant  to  appear 
within  60  days  from  the  date  of  the  complet- 
ed service,  whatever  the  manner  of  the  serv- 
ice should  be.     The  reference  in  section  97 
of  the  Revenue  Law  of  1897,  above  quoted, 
to  the  general  law  for  the  manner  of  service 
of  summons  by  publication,  we  think,  did  not 
control  the  spedflc  provision  of  section  96, 
Revenue  Law  of  1897,  requiring  the  summoas 
to  direct  appearance  within  60  days  after  its 
service,  though  the  general  law  (section  233, 
Rem.  &  Bal.  Code),  relating  to  publication  of 
summons  in  civil  actions,  requires  a  different 
direction  as  to  time  of  appearance.    Coun- 
sel's contentions  are  apparently  rested  upon 
this  provision  of  the  general  law;   and  their 
argument  seems  to  overlook  the  fact  that  a 
requirement  as  to  manner  of  service  of  som- 
mons,  and  a  requirement  as  to  contents  of  the 
summons,  are  two  different  matters,  and  that 
the  requirements  of  one  do  not  necessarily 
control  the  other.    The  commingling  of  these 
requirements  in  section  233  of  the  general 
law  is  apt  to  lead  to  confusion  unless  carefnl 
discrimination  be  exercised.     Section  97  of 
the  Revenue  Law  then  in  force  made  specific 
provision  as  to  what  the  summons  should 
state  aa  to  the  time  within  which  the  defoid- 
ant  was  required  to  appear.    This  provision, 
we  think,  was  then  applicable  to  all  som- 
monses  in  tax  foreclosures,  whether  served 
personally  or  by  publication,  and  was  not  is 
any  wise  controlled  by  the  provisions  of  sec- 
tion 233  of  the  goieral  law,  though  that  lav 
was  to  be  looked  to  to  determine  the  manner 
of  service  by  publication,  wlilcli,   however, 
was  another  matter.     This  apparently  was 
the  view  entertained  by  the  coort  in  Wood- 
ham T.  Anderson,  82  Wash.  500,  603,  73  Pac. 
636,  as  evidenced  by  the  observations  above 
quoted  therefrom.    We  are  of  the  opinion 
that  as  the  law  existed  at  and  prior  to  the 
date  of  the  last  publication  of  these  summons- 
es, when  their  service  was  completed,  they 
contained  directions  for  the  defendants'  ap- 
pearance, strictly  conforming  to  the  law  then 
in  existence,  and  that,  by  virtue  of  the  state- 
ments therdn  of  the  dates  of  thdr  first  and 
last  pnblicaiion,  they  informed  the  defend- 
ants with  absolute  certainty  aa  to  the  time 
within  which  they  were  required  to  appear 
and  defend.    Sixty  days  after  the  service  of 
those  summonses  Clearly  meant,  as  shown  np- 
on  their  face,  that  the  defaidants  bad  60 
days  after  the  date  of  thdr  last  pnbllcation. 
which,  as  we  have  seen,  was  the  date  of 
their  completed  servica 

It  is  str^inously  argued  by  connael  for  ap- 
pellants that  a  number  of  our  deeiaioDs  are 
in  conflict  with  the  views  we  liave  here  ex- 
pressed.    We  do  not  think  ao.     A  critical 
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reading  of  the  dedatons  of  thla  conrt  touch- 
ing the  BufBdency  of  stimmonses  in  a  tax 
foredosare  proceeding,  aa  to  contents  and 
serrice,  will,  we  think,  render  It  quite  plain 
that  no  gammons  like  those  here  involved 
bas  ever  been  the  subject  of  consideration 
by  this  conrt  At  the  risk  of  bdng  some- 
what tedious  and  of  maUng  this  opinion  un- 
duly lengthy,  we  will  now  notice  in  order 
all  of  the  decisions  of  this  conrt  which  could 
possibly  have  any  bearing  upon  the  ques- 
tion here  iuTolved,  from  the  viewpoint  of 
coonsel  for  aiipellant. 

In  Thompson  v.  Bobbins,  32  Wash.  140,  72 
Pac.  1043,  there  was  drawn  in  question  the 
sufficiency  of  a  summons  attempted  to  be  serv- 
ed by  publication,  the  last  publication   of 
which  occurred   March  80,   1901,   some   ten 
days  after  the  amendment  of  1001  became 
effective.     That  summons  was,  in  form,  as 
provided  by  the  Revenue  Law  of  1897  and 
directed  the  defendant   "to   appear   within 
sixty  days   after  the  service   of   this  sum- 
mons upon  you."    While  the  first  publication 
was  before  the  amendment  of  1901  became 
effective,  the  last  occurred  thereafter.     Of 
coarse,  as  we  have  seen,  its  sufficiency  could 
not  be  controlled  by  the  prior  law,  since  its 
service  had  not  become  complete  before  the 
expiration  of  the  force  of  that  law,  and,  not 
complying  with  the  amendment  of  1901,  it 
was  hdd  void.    In  that  opinion  the  court 
inadvertently  discussed  the  question  before 
it  as  though  the  summons  had  been  issued 
and  published  after  the  amendment  of  1901 
became  effective,  as  was  later  iminted  out  in 
Smith  V.  White,  32  Wash.  414,  417,  73  Pac. 
480,  whidi  was  the  next  decision  rendered 
by  this  conrt  upon  the  subject  of  the  suffi- 
ciency of  a  summons  in  a  tax  foreclosure 
procsediag   and   the    suffldency   of    service 
thereof.     In  that  dedslon  the  summons  in- 
volved was  also  issued  In  form  as  provided 
by  the  former  law,  and  its  publication  was 
not  completed  until  after  the  amendment  of 
1901  became  effective,  and  the  summons  was 
held  void  for  sobstantially  the  same  reason. 
In  Woodham  v.  Anderson,  32  Wash.  500, 
73  Pac.  536,  from  which  we  have  already 
quoted,  while  the  summons  Involved  was  Is- 
sued and  first  published  before  the  amend- 
ment of  1901   became  effective,  it  was,  in 
form,  as  provided  by  that  amendment,  and 
by  the  general  law  (section  233,  Rem.  &  Bal. 
Code),  ignoring  the  provisions  of  section  96 
of  the  Revenue  Law,  in  force  at  the  time  of 
its  issuance  and  last  publication,  requiring 
tbe  appearance  of  the  defendant  "within  six- 
ty days  after  service  of  the  summons."    The 
■nmmons  was  held  invalid  because  it  did 
not  conform  to  the  law  in  existence  at  tbe 
time  of  and  prior  to  its  last  publication. 

In  Williams  v.  Pittock,  35  Wash.  271,  77 
Pac.  386,  already  noticed  and  quoted  from, 
the  summons  involved  was  issued  and  pub- 
lished after  tbe  amendment  of  1001  became 
effective.  This  dedslon  furnishes  no  aid  here 
further  than  already  noticed. 


In  Dolan  t.  Jones,  S7  Wash.  176,  79  Pac. 
640,  the  summons  involved  failed  to  become 
tf  ectlve  because  it  did  not  state  the  date  of 
its  last  publication.  It  was  issued  and  pub- 
lished before  the  amendment  of  1901  became 
tfectlTe^  and  hence  failed  to  Inform  de- 
fendant of  the  date  of  its  completed  service 
so  as  to  enable  him  to  determine  the  time 
within  which  he  was  required  to  appear. 

In  Young  v.  Dros,  88  Wash.  648,  80  Pac. 
810,  there  was  involved  a  summons  issued 
and  published  after  the  amendment  of  1901 
became  effective.  It  was.  In  form,  so  far 
as  its  direction  to  the  defendant  to  appear 
is  concerned,  as  provided  by  the  Revenue 
Law  before  the  amendment  of  1901  became 
effective,  and  for  that  reason  was  held  void. 

In  Owen  v.  Ow«i,  41  Wash.  642,  84  Pac. 
606,  there  was  involved  a  summons  appar- 
ently Issued  and  published  under  the  law  of 
1901,  which  did  not  conform  to  that  law  in 
ite  direction  to  the  defendant  to  appear. 

In  McLean  v.  Lester,  48  Wash.  213,  93 
Pac.  208,  the  summons  involved  was  issued 
and  published  under  the  law  of  1901.  It 
was  held  void  because  of  the  omission  of  the 
year  in  stating  the  month  and  day  of  its 
first  publication. 

In  Bauer  t.  Widholm,  40  Wash.  810,  06 
Pac.  277,  there  was  involved  a  summons  is- 
sued and  published  prior  to  the  going  into  ef- 
fect of  the  amendment  in  1901.  It  was  held 
void  because  it  conteined  no  statement  of  tbe 
date  of  its  last  publication,  so  of  course  the 
defendant  was  not  informed  of  the  period 
wlHiln  which  he  was  required  to  appear 
and  defend. 

In  Silverstone  v,  Totten,  60  Wash.  447, 
97  Pac.  491,  which  we  have  already  noticed, 
there  was  involved  a  summons  Issued  be- 
fore the  amendment  of  1901  became  effec- 
tive, but  the  last  publication  of  whidi  was 
thereafter.  It  was  held  ineffective  to  con- 
fer Jurisdiction  upon  the  court  In  that  it 
did  not  comply  with  the  amendment  of  1901, 
which  was  in  force  at  the  date  of  its  last 
publication. 

In  Gould  V.  Knox,  53  Wash.  248,  101  Pac. 
886,  tbe  summons  Involved  was  held,  or 
rather  assumed,  to  be  void.  Tbe  dedslou 
does  not  Inform  us  npon  what  ground,  evi- 
dently because  it  was  a  matter  which  did 
not  call  for  serious  discussion  in  that  case. 

In  Goold  V.  White,  54  Wash.  394,  103  Pac. 
460,  there  was  involved  a  summons  which 
was  held  void  without  discussion;  the  prin- 
dpal  contentions  apparently  being  npon  oth- 
er questions.  The  court  seems  to  have  had 
in  mind  the  act  of  1901,  while  the  form  of 
the  summons  was  as  provided  by  the  prior 
law. 

In  Hembree  v.  McFarland,  55  Wash.  605, 104 
Pac.  837,  there  was  involved  a  summons  which 
was  apparently  issued  and  first  published  be- 
fore the  amendment  of  1901  became  effective, 
the  last  publication  of  which  was  thereafter. 
Apparently  the  sammons  did  not  conform  to 
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the  amendment  of  1901,  though  the  reasons 
for  holding  it  invalid  are  not  dear,  evident- 
ly because  that  was  not  a  question  of  seri- 
Otis  controversy  In  the  case. 

In  Flueck  v.  Pedigo,  55  Wash.  646,  104 
Pac.  1119,  there  was  involved  a  summons 
which  seems  to  have  been  assumed,  rather 
than  directly  held,  to  be  void.  Here  also 
the  question  does  not  ai^>ear  to  have  been 
seriously  In  controversy. 

In  Thompson  v.  Schoner,  68  Wash.  642, 
109  Pac.  116,  there  was  Involved  a  summons 
which  required  the  defendant  to  appear, 
using  the  language  of  the  law  in  existence 
prior  to  the  amendment  of  1901.  It  was  held 
void  for  reasons  which  are  not  dear,  from 
the  language  of  opinion,  unless  we  assume 
that  it  failed  to  state  the  dates  of  its  publi- 
cation. The  language  of  the  (pinion,  how- 
ever, indicates  that  it  was  conceded  to  l>e  in- 
sufficient to  confer  jurisdiction. 

No  other  dedsion  of  this  court  has  come 
to  our  notice  touching  the  questions  here  In- 
volved, and  we  think  there  is  none  in  con- 
flict with  the  view  we  here  express,  that  the 
summonses  in  these  tax  foredosures,  con- 
forming as  they  strictly  do,  in  their  direc- 
tion to  the  defendants  to  appear,  to  the  rev- 
enue law  existing  at  and  prior  to  the  time 
of  their  last  publication,  and  stating  the 
dates  of  their  first  and  last  publication,  were 
suffident,  upon  the  completion  of  their  serv- 
ice thus  made,  to  confer  upon  the  court  Ju- 
rlsdlctlon  to  render  the  Judgments  in  the 
tax  foredosure  proceedings.  We  note  that 
some  of  the  syllabi  to  the  decisions  we  have 
reviewed  refer  to  the  Revenue  Law  of  1897 
without  qualification,  when  in  some  instances 
at  least  they  evidently  mean  the  Bevenne 
Law  of  1S97  as  amended  by  the  act  of  1901. 

The  Judgment  Is  affirmed. 

CROW,  a  J.,  and  MORRIS  and  MOUNT, 
JJ.,  concur. 


HUMPHREY  et  al.  v.  KRUTZ  et  aL 

(Supreme  Court  of  Washington.     Dec.  31, 
1913.) 

1.  Dedication  (J  18*)— Paboi  Dedication  of 
Aturr— What  Constitutes. 

Where  a  property  owner  bo  fences  his 
property  as  to  leave  a  passageway  connecting 
two  public  streets,  which  strip  is  continuously 
used  by  people  having  business  with  the  abut- 
ting owners,  for  more  than  10  years,  and  sub- 
sequently sells  all  the  abutting  property,  retain- 
ing legal  title  to  the  strip,  such  strip  becomes 
a  public  alley  by  parol  dedication  to  the  pub- 
lic, where  the  use  is  with  the  legal  owner's 
consent. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  IS  33-36;   Dec.  Dig.  S  18.*] 

2.  MUNICrPAL    COBPOBATIONS     (§     648*)— Ali- 

LETS— Establishment— PBEscBiPTion. 

Where  a  property  owner  so  fences  his 
property  as  to  leave  a  passageway  connecting 
two  public  streets,  which  strip,  by  reason  there- 
of, is  continuously  used  by  people  having  busi- 
ness with  the  owners  of  property  abutting 
thereon,   for  more  than  10  years,   and   subse- 


quently sells  all  the  abutting  property,  retain- 
ing legal  title  to  the  strip,  such  strip  becomei 
a  public  alley  by  prescription,  where  the  use  is 
without  the  legal  owner's  consent 

[Ei.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1421,  1422;  Dec. 
Dig.  I  648.*]  -    w         *. 

8.  Dedication   (H  15,  4S*>— Pabol  Dedica- 
tion OF  Aixbt— PSOOF. 

The  fact  of  the  dedication  of  a  strip  of 

land  for  a  public  alley  is  a  question  of  inten- 

tion;   and,  where  the  dedication  rests  in  parol, 

it  is  provable  by  parol  testimony. 
[Ed.  Note. — For  other  cases,  see  Dedication, 

Cent  Dig.  g{  13,  83,  84 ;   Dec  Dig.  U  16,  43.«1 

4.  MuNiciPAi.    Corporations    ()    697*)— Ob- 

STBUOTION    of    PUBLJC    ALIXT— iNJDNCnOH. 

Where,  in  an  action  to  enjoin  obstruction 
of  a  public  alley,  defendants  answered  that 
they  proposed  to  exda4,e  plaintiSs  fiom  using 
the  alley,  it  was  error  to  dismiss  the  action  on 
the  ground  that  there  was  no  threatened  ob- 
struction, though  one  defendant  testified  that  he 
had  never  forbidden  any  one  to  use  the  alley, 
and  intended   to  do  nothUig  illegal. 

[Ed.  Note. — For  other  cases,  see  Mtmidpal 
Corporations,  Cent  Dig.  H  1502-1606:  Dec 
Dig.  I  697.*] 

6.  Municipal  Cobpokationb    (|    671*)— Ob- 

BTBVCTIOH   OF  AXIXT— AbUTTINO  OwNSBS- 

RiOHi  TO  Enjoin. 

An  action  to  enjoin  a  threatened  obstmc- 
tion  of  a  public  alley  may  be  maintained  by  the 
abutting  owners. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1447-1450;  Dec. 
Dig.  {  6TL*I 

6.  Dedication  (|  39*)— Pubuo  Aixet— Es- 
TOPPBi/— Pathent  of  Taxes  and  Assbss- 

IIZNTS. 

That  the  owners  of  the  legal  title  to  i 
strip  of  land  dedicated  for  use  as  a  public  alley 
paid  certain  taxes  and  assessments  theieon 
did  not  estop  either  the  dty  or  the  abutting 
ownen  from  asserting  its  public  character. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {  77 ;   Dec.  Dig.  |  39.*] 

7.  QxTiETiNQ   Title    (f    2*)— Pabubs— Abut- 
ting Owners— Public  Alley. 

Abutting  owners  may  sue  to  quiet  title  to 
an  easement  in  an  alley,  and  to  the  fee  which 
they  hold  subject  thereto. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
Ue,  Dec.  Dig.  |  2.*] 

8.  "Easements"  (|  1*)— Nature. 

An  "easement"  although  an  incorporeal 
right  is  an  interest  in  land. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  {{  1,  2,  6-7 ;   Dec.  Dig.  |  L* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2306-2311;    vol.  8,  pp.  7646,  7M7.] 

Department  1.  Appeal  from  Superior  Court 
BOng  County;  Ouy  C.  Alston,  Judge. 

Action  by  J.  J.  Humplirey  and  others 
against  Harry  Erutz  and  others.  From  a 
Judgment  of  dismissal,  plaintlfCs  appeaL  Be- 
versed,  with  directions. 

Peterson  &  Macbride  and  John  S.  Jarey,  all 
of  Seattle,  for  appellants.  Jay  O.  Allen,  of 
Seattle,  for  respondents. 

OOSE,  J.  This  action  la  prosecuted  by 
abutting  owners,  to  enjoin  a  tlireatened  ob- 
struction of  an  alleged  alley  In  the  city  of 


*For  other  cases  ■••  same  topic  and  section  NUMBER  In  Dec.  Dig.  a  Am.  Dig.  K^-No.  Sartas  a  B«p'r  Iad«i» 
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Seattle,  and  for  general  relief.  The  strip  of 
land  In  controyersy  is  10  feet  \Tlde,  and  ex- 
tends from  Weller  street  soutb,  a  distance 
of  240  feet,  to  lAne  street.  Its  west  line 
Is  80  feet  east  of  the  east  line  of  Seventh 
arenae.  The  strip  lies  within  the  heavy 
black  lines  shown  upon  the  annexed  map.  A 
strip  of  land  30  feet  in  width  lies  between  the 
alle^  alley  and  an  all^  regularly  dedi- 
cated, wliicb  extends  through  the  center  of 
the  block. 


WeuucR 


STRCdT 


-Jaa 

LANS  ST»I««T 

The  complaint  alleges  that  the  defendants 
KnitE  claim  a  fee  simple  title  to  the  strip  of 
land,  and  that  they  "propose  to  appropriate 
said  10-foot  strip  for  their  own  private  use 
and  beneUt,  and  to  exclude  plaintiffs  wholly 
therefrom."  The  defendants  Krutz  in  their 
answer  "admit  that  they  own  and  claim  to 
own  said  10-foot  strip,  and  that  they  claim 
and  do  assert  title  thereof  in  fee  simple,  and 
that  they  propose  an^  wUl  exclude  the  plain- 
tiffs wholly  therefrom."  The  defendant  dty 
In  its  answer  alleges  that  it  claims  the  land 
"to  he  a  public  alley,"  and  prays  tliat  the 
action  be  dismissed.  At  the  close  of  all  the 
evidence  a  Jndgment  was  entered  dismissing 
the  action. 

The  appeal  presents  two  questions:  d) 
Does  the  evidence  show  that  the  strip  of  land 
In  controversy  is  an  alley  either  (a)  by  parol 
dedication,  or  (b)  by  prescription;  and  (2) 
Can  the  appellants,  aa  abutting  owners  upon 
tbe  facts  shown,  maintain  the  action? 

[1,2]  In  respect  to  the  first  question  the 
trial  judge  in  passing  upon  the  case  said 
that,  if  he  were  passing  upon  the  merits  he 
would  find  that  the  strip  in  controversy  is 
a  public  highway  "by  virtue  of  the  fact  tliat 
It  was  fenced  off  by  Turner,  the  original  own- 
er thereof,  leaving  a  passageway  connecting 
two  public  streets,  and  by  reason  of  the  fact 
that  it  was  used  continuously,  by  people  hav- 
ing business  with  the  owners  of  property 
abutting  thereon,  for  more  than  10  years, 
this  ownersUp  being  open  and  exclusive  un- 
der an  apparent  right"  We  are  in  hearty 
accord  with  these  views.   Tbe  evidence  cdiows 


that  in  1888  one  Turner  and  wife,  who  then 
owned  tbe  entire  block,  fenced  all  Of  the  west 
aide  of  the  block  up  to  the  west  side  of  the 
alley  in  controversy,  in  one  tract,  and  the 
30-foot  strip  east  of  it  in  another  tract,  leav- 
ing the  land  in  controversy  unlnclosed.  They 
then  sold  all  the  property  abutting  upon  both 
sides  of  the  staip  in  controversy  by  metea 
and  bounds,  retaining  the  legal  title  to  the 
10-foot  strip.  After  the  death  of  Turner,  and 
in  October,  1905,  the  widow  conveyed  the  le- 
gal title  to  the  10-foot  strip  to  respondent 
Harry  Krutz  by  a  quitclaim  deed.  From 
1888  until  the  regrade  of  connecting  streets 
in  1809,  the  strip  was  used  continuously  as 
a  public  highway,  and  the  end  adjoining 
Weller  street  is  still  so  used.  The  conneo- 
tion  at  Lane  street  makes  the  use  of  that  end 
of  the  alley  at  present  impracticable.) 
Whether  tbe  strip  of  land  was  used  with 
the  consent  of  tbe  Tamers,  the  legal  own- 
ers, or  in  hostility  to  the  title  of  the  legal 
owners,  the  result  is  ttie  same.  If  used  with 
their  consent  and  approval,  there  was  a  parol 
dedication  to  the  public.  If  used  without 
th^r  consent,  a  prescriptlTe  right  Is  clearly 
established. 

[3]  An  owner  of  real  property  may  dedi- 
cate it,  or  an  easement  in  or  over  it,  to  a 
public  use.  The  fact  of  dedication  is  a  ques- 
tion of  intention,  and,  where  the  dedication 
rests  in  parol,  it  is  provable  by  parol  testi- 
mony. Seattle  v.  Hill,  23  Wash.  02,  62  Pac. 
446;  liueders  v.  Tenino,  49  Wash.  621,  95 
Paa  1089;  Roundtree  v.  Hutchinson,  67 
Wash.  414,  107  Paa  845.  27  L^  B.  A.  (N.  S.) 
875. 

An  offer  of  dedication  may  l>e  accepted  by 
a  public  user.     13  Oyc.  466. 

'If  there  was  no  intention  to  dedicate  the 
land  to  a  public  use,  there  was  an  open, 
notorious,  continuous,  and  adverse  user  by 
the  public  for  a  period  of  20  years  or  more. 

[4,  C]  The  trial  court  dismissed  the  action 
because  there  had  been  no  actual  and,  in  his 
opinion,  no  threatened  obstruction  of  the 
alley.  Entertaining  this  view,  he  expressed 
the  opinion  that  abutting  owners  could  not 
maintain  tbe  action.  In  this  we  think  he 
was  in  error.  The  complaint  alleges,  as  we 
have  seen,  that  the  respondents  Kruts  "pro- 
pose •  •  •  to  exclude"  the  appellants 
from  using  tbe  alley.  They  answered  that 
"they  propose  and  will  exclude"  the  appel- 
lants from  using  it.  This  is  obviously  n 
threatened  interferoice  with  the  rights  of 
the  appellants.  The  fee  of  streets  and  al- 
leys is  in  the  abutting  owners,  except  in  rare 
instances  not  present  in  this  case.  Bowe  v. 
James,  71  Wash.  267,  128  Pac.  539;  Qifford 
V.  Horton,  64  Wash.  696,  103  Pac.  988;  Nor- 
ton T.  Gross,  62  Wash.  341,  100  Pac.  734. 

An  abutting  owner  has  two  distinct  kinds 
of  rights  in  a  street,  the  public  one,  wtdch  he 
enjoys  in  common  with  all  citizens,  and  pri- 
vate rights,  which  arise  from  his  ownership 
of  contiguous  property.  28  Cyc.  8S8. 
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"Ordinarily  an  Injnnctlon  will  be  granted 
when  the  act  or  thing  threatened  or  appre- 
hended is  a  nuisance  per  se,  or  will  neces- 
sarily become  a  nuisance,  or  will  be  denied 
when  it  may  or  may  not  become  a  noisanoe, 
according  to  circumstances,  or  when  the  in- 
jury apprehended  is  doubtful,  contingent,  or 
eventual,  merely."  Winsor  t.  Hanson,  40 
Wash.  423,  82  Pac  710. 

A  remote  danger  will  not  suffice.  It  must 
be  threatened  and  probable.  28  Cyc.  802, 
90S. 

We  have  uniformly  held  that  an  abutting 
owner  may  maintain  an  action  to  enjoin  an 
actual  or  threatened  obstruction  of  the  high- 
way. Brazell  t.  Seattle,  56  Wash.  180,  104 
Pac.  155;  Smith  t.  Ceutralia,  55  Wash.  575, 
104  Paa  797;  Sweeney  v.  Seattie,  57  Wash. 
678,  107  Pac.  843. 

In  Brazell  t.  Seattle  it  was  held  that  abut- 
ting owners  had  such  a  special  interest  in  a 
street  that  they  could  enjoin  the  city  from 
carrying  out  a  void  ordinance  directing  it^ 
vacation.  In  Smith  v.  Centralla  abutting 
owners  were  permitted  to  prosecute  a  suit  to 
set  aside  a  purported  vacation  of  a  street, 
based  upon  an  illegal  ordinance. 

The  respondent  Harry  Krutz  testified  that 
he  claimed  title  to  the  alley,  that  he  had 
never  forbidden  Its  use  as  a  public  way, 
and  that  "I  had  no  idea  of  doing  anything 
except  what  my  rii^ts  are  legally."  It  is 
upon  this  testimony  that  the  respondents 
contend  that  the  closing  of  the  alley  Is  con- 
tingent and  remote,  and  hence  that  the 
cause  of  action  fails.  This  testimony  was 
given  at  the  close  of  the  trial.  An  issue  had 
been  Joined  in  which  the  respondents  assert- 
ed an  intention  to  exclude  the  ai^iellan'ts 
from  using  the  alley.  The  evidence  had  then 
conclusively  established  the  status  of  the 
strip  of  land  as  a  pubUc  alley.  The  respond- 
ents could  not  then  change  the  issues  and  de- 
prive the  appellants  of  their  right  to  have 
the  issue  determined  upon  the  testimony. 
The  respondents  could  have  frankly  disclaim- 
ed title  to  the  alley,  but  this  they  failed  to  do. 

[6]  The  fact  that  the  respondents  KrutE 
paid  certain  taxes  and  assessments  upon  the 
strip  of  land,  while  showing  their  good  faith, 
does  not  estop  either  the  city  or  the  appel- 
lants from  asserting  its  public  character. 
Seattie  v.  Hinckley,  67  Wash.  273,  121  Pac. 
444. 

[7]  There  is  another  phase  of  the  question 
upon  which  the  appellants  must  prevail.  As 
abutting  owners,  they  may  prosecute  a  suit 
to  quiet  ttUe  to  an  easement  in  the  alley, 
and  to  the  fee  which  they  hold  subject  to  the 
easement.  Davidson  v.  Nicholson,  59  Ind. 
411;  Standart  v.  Round  Valley  Water  Co., 
77  Cal.  399,  19  Pac.  689 ;  Gates  v.  Town  of 
Headland,  154  Ala.  503,  46  South.  910;  32 
Cyc.  1308;  37  Cy&  206.  208;  Rem.  &  Bal. 
Code,  §  809 ;  Povab  v.  Lee,  29  Wash.  108,  69 
Pac.   639:    Gushing  v.  Spokane,   46  Wash. 


193,  87  Pac   1121,  122  Am.   St   Sep.  890; 
Vietzen  v.  Otis,  46  Wasb.  402,  90  Pac.  264. 

In  Davidson  y.  Nicholson,  it  was  held  that 
the  plaintiff  could  quiet  his  right  to  an  ease- 
ment of  a  right  of  way  across  the  detotd- 
ant's  land.  In  Standart  v.  Round  Valley 
Water  Co.,  It  was  held  that  the  plaintiff 
could  quiet  his  title  In  water  and  in  the 
pipe  line  through  which  It  was  conveyed  to 
bis  quartz  milL 

"The  Jurisdiction  in  actions  to  quiet  title 
or  remove  cloud  does  not  rest  on  arbitrary 
rules;  much  depends  on  the  facts  of  the 
particular  case,  and  in  the  exercise  of  the 
Jurisdiction  the  court  is  clothed  with  a  large 
discretion."    32  Cyc.  1308D. 

In  Povah  v.  Lee,  supra.  In  considering  the 
statutes  of  the  state  pertaining  to  actions  to 
quiet  title,  this  court  said:  "These  statutes 
were  intended  to,  and  do,  we  think,  provide  a 
remedy  for  every  claimant  of  real  property, 
no  matter  what  may  be  the  nature  of  the  re- 
lief required." 

[I]  An  easement,  although  an  incorporeal 
right,  is  an  interest  In  land.  Gates  v.  Iowa 
of  Headland,  154  Ala.  503,  46  South.  910; 
Pacific  Yacht  Club  v.  SausaUto,  etc.,  Co.,  98 
Cal.  487,  33  Pac.  322;  14  Cya  1139. 

The  Judgment  is  reversed,  with  ditections 
to  enter  a  decree  in  harmony  with  the  prayer 
of  the  bill. 

CROW,  O.  J.,  and  ELLIS,  CHADWICE, 
and  MAIN,  JJ.,  concur. 


JOHNS  T.  COFFEE  et  bL 

(Supreme  Court  of  Washington.    Jan.  17, 
1914.) 

En  Bane;  On  motion  for  r^earlng.  Af- 
firmed. 

For  former  opinion,  see  74  Wash.  189,  133 
Pac.  4. 


PER  CURIAM.  Ux>on  a  rehearing  of  tiila 
case  by  the  court  en  banc,  the  majority 
still  adhere  to  the  original  opinion  as  found 
in  74  Wash.  189,  133  Pac.  4,  and  for  the  rea- 
sons there  given  are  of  the  opinion  that  the 
Judgment  should  be  affirmed. 


WAI/PBR  O.  SrVIBR  ft  SONS  CO.  v.  CITt 
OF  SPOKANE. 

(Supreme  Court  of  Washington.    Jan.  6,  1914.) 

Municipal  Cobpobations  ({  450*)  —  Stbkr 
Imfrovehents  —  Assessment   Distbicts  — 

STATUTOBT     PBOVISIONB— "BliOCK"— "PtAT- 

TED  Pbopebtt"— "Unplatted  Pbopebtt." 
In  Laws  1911,  c.  98,  $  13,  proridinf  that 
the  assessment  district  tor  a  street  improve- 
ment shall  include  all  the  property  between 
the  termini  of  the  improvement  abutting  on  or 
proximate  to  the  street  Improved  to  a  dis- 
tance back  from  the  marginal  lines  thereof  to 
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the  center  line  of  the  blocks  abutting  on  the 
■treet,  provided  that  in  any  case  the  distance 
back  ahall  be  at  least  90  feet,  or  in  case  of 
unplatted  property  the  distance  back  shall  be 
the  sama  as  that  Indaded  in  the  assessment  of 
platted  lands  immediately  adjacent  thereto, 
the  word  "block"  means  the  square  incladed 
by  foar  streets  as  located  by  the  system  of 
■treets  prevailing  j^enerally  in  the  plat  in  which 
an  assessment  district  may  be  located,  the 
words  "platted  property"  mean  land  included 
by  regularly  placed  Intersecting  streets,  and 
the  term  "unplatted  property  means  lands 
not  so  included,  and  fractional  blocks  and  pro- 
doced  by  interference  with  the  general  street 
scheme  must  be  treated  as  platted  property, 
while  land  so  situated  as  to  be  capable  of  sub- 
division into  ordinary  blocks  and  fractions  by 
the  extension  through  it  of  streets,  so  as  to 
preserve  the  general  street  scheme,  must,  un- 
til subdivided,  be  regarded  as  unplatted  land, 
and,  where  land  is  readily  susceptible  of  sub- 
division  into  blocks  of  ordinary  sixe  by  a  mere 
extension  of  streets  which  have  never  been 
Uid  out,  the  land  is  unplatted,  and  the  line  of 
an  assessment  district  must  not  extend  back 
on  it  further  than  on  the  platted  property  ad- 
jacent thereto. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S|  1073,  1074;  Dec. 
DiB.  I  450.* 

For  other  definitions,  aee  Words  and  Phras- 
es, vol  1,  p.  809.] 


Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  E.  H.  Sullivan, 
.Tudge. 

Proceeding  by  the  City  of  Spokane  for  the 
confirmation  of  the  assessment  roll  for  the 
paving  of  a  street,  in  which  the  Walter  C. 
Sivyer  &  Sons  Company  appeared  and  ob- 
jected. From  so  much  of  the  order  of  con- 
firmation as  affected  the  property  of  the 
objector,  the  City  appeals.     Afllrmed. 

H.  M.  Stephens,  Wm.  E.  Blchardson,  Er- 
nest B.  Sargeant,  and  Dale  D.  Drain,  all  of 
Spokane,  for  appellant  Hamblen  &  Gilbert, 
of  Spokane,  for  respondent 

ELLIS,  X  This  action  arose  upon  an  ap- 
peal to  the  superior  court  from  so  much  of 
an  order  of  the  dty  council  of  Spokane  con- 
firming an  assessment  roll  for  the  paving  of 
Seventh  avenue  from  Howard  street  to  Mon- 
roe street  as  affected  the  property  of  the  ob- 
jector, Walter  C.  Sivyer  &  Sons  Company. 
We  reproduce  from  appellant's  brief  a  plat 
of  the  Improvement  district  which,  thoogb 
not  Introduced  in  evidence,  was,  in  argument 
admitted  to  be  correct 
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The  shaded  jmrdons  represent  the  proper- 
ty Included  in  the  district.  The  objector's 
property  Is  In  that  part  of  the  district  north 
of  Seventh  avenue,  and  comprises  the  two 
tracts  numbered  12  and  13  In  small  flgnres. 
Seventh  avenue  runs  east  and  west;  How- 
ard and  Monroe  streets  north  and  south. 
Between  these  two  streets,  Seventh  avenue 
is  Intersected  only  by  Lincoln  street,  also 
running  north  and  south,  parallel  with,  and 
about  300  feet  east  of,  Monroe  street  About 
the  width  of  an  ordinary  city  block,  or  300 
feet  to  the  east  of,  and  parallel  with,  Lin- 
coln street  is  a  narrow  street  called  Post 
street,  which  does  not  extend  through'  to 
Seventh  avenue,  but  terminates  in  a  cnl  de 
sac  about  150  feet  north  of  Seventh  ave- 
nue. About  300  feet  east  of  Post  street,  and 
about  150  feet  to  the  west  of  Howard  street, 
is  Wall  street,  also  running  north  and 
south  to  witliin  about  150  feet  north  of  Sev- 
enth avenue,  where,  like  Post  street  it  ter- 
minates in  a  cnl  de  sac.  The  first  continu- 
ous east  and  west  street  north  of  Seventh 
avenue  is  Fifth  avenue,  and  is  over  600  feet, 
or  a  little  more  than  two  ordinary  city 
blocks,  distant  from  Seventh  avenue.  Sixth 
avenue,  about  300  feet  north  of  Seventh  ave- 
nue, is  not  a  continuous  street  It  runs  from 
Howard  street  west  to  an  intersection  with 
Post  street  where  it  terminates  on  the  east 
side  of  the  objector's  property,  and,  begin- 
ning again  on  the  west  side  of  objector's  prop- 
erty, it  runs  from  Lincoln  street  west  to  Mon- 
roe street  Sixth  avenue  has  never  been  ded- 
icated or  opened  as  a  public  street  across 
the  objector's  property  between  Post  and  Lin- 
coln streets,  a  distance  of  about  300  feet 
All  of  the  territory  included  in  the  assess- 
ment district  and  the  environing  property 
was,  in  1883,  platted  as  Second  addition  to 
Railroad  addition  to  Spokane  Falls,  now 
Spokane.  The  property  lying  north  of  Sev- 
enth avenue,  and  between  Lincoln  street  on 
the  west  Wall  street  and  Wall  street  ex- 
tended on  the  east  and  Fifth  avenue  on  the 
north  was  never  divided  into  lots  and  blocks. 
Rave  that  the  part  included  by  a  line  drawn 
parallel  to,  and  about  150  feet  north  of.  Sev- 
enth avenue  and  by  Wall  street.  Fifth  ave- 
nue, and  Uncoln  street,  was  designated  on 
the  above-mentioned  plat  as  block  B.  The 
strip,  150  feet  wide,  lying  between  this  tract 
and  Seventh  avenue  has  never  been  platted 
into  blocks  and  lots.  Seventh  avenue  south 
of  this  tract  has  been  platted  as  Hill  Park. 
A  half  block  at  the  easterly  end  of  the  as- 
sessment district  immediately  north  of  Sev- 
enth avenue^  t>etween  Howard  street  and 
Wall  street  designated  on  the  plat  as  block 
05,  and  the  whole  block  at  the  extreme  west 
end  of  the  district  between  Monroe  street 
and  Lincoln  street  designated  as  block  67, 
have  been  subdivided  into  lots.  The  assess- 
ment district  to  the  north  of  Seventh  avenue 
was  made  to  include  the  south  half  of  blocks 
57  and  95,  and  a  strip  of  about  equal  width 
to  the  south  half  of  these  blocks,  extending 


from  the  south  end  of  Wall  street  to  the 
south  end  of  Post  street  Thence  the  dis- 
trict extends  north  along  the  west  line  of 
Post  street  to  a  point  about  halfway  between 
Seventh  avenue  and  Fifth  avenue ;  thence 
east  along  what  would  be  the  north  line  of 
Sixth  avenue,  were  it  extended  across  ob- 
jector's property  to  the  east  line  of  Lincoln 
street;  thence  south  to  a  point  opposite  the 
east  and  west  middle  line  of  block  57,  thus 
including  in  the  district  property  of  the  ob- 
jector lying  between  Post  street  and  Lh>- 
coin  street  not  abutting  upon,  but  more  than 
half  an  ordinary  city  block  distant  from  the 
improvement  None  of  the  property  between 
Lincoln  street  and  Wall  street  north  of  Sev- 
enth avenue  to  Fifth  avenue  has  ever  been 
platted  or  subdivided  into  lots  except  by  a 
plat  prepared  and  long  used  in  the  county 
assessor's  office  for  convenience  in  assess- 
ments for  taxes.  The  trial  court  on  an  in- 
spection of  the  assessment  roU,  sustained  the 
objections  to  the  roll  on  the  ground  that  the 
objector's  property  conld  not  be  included 
legally  within  the  assessment  district  The 
dty  appeals. 

The  sole  question  presented  is:  Can  the 
respondent's  property  be  legally  induded 
in  the  district  under  the  provisions  of  section 
13  of  the  act  of  1911  (Laws  of  1911,  p.  446), 
which,  so  far  as  here  material,  reads  as  fol- 
lows: "Except  in  the  cases  herein  other- 
wise speciflcally  provided  for,  and  unless  oth- 
erwise provided  in  the  ordinance  ordering 
such  improvement,  such  district  shall  include 
aU  the  property  between  the  termini  of  said 
Improvement  abutting  upon,  adjacent  vicinal 
or  proximate  to  the  street,  avenue,  lane,  al- 
ley, boulevard,  park  drive,  parkway,  public 
place  or  square  proposed  to  be  improved  to  a 
distance  back  from  the  marginal  lines  there- 
of to  the  center  line  of  the  blocks  facing 
or  abutting  thereon:  Provided,  that  in  any 
case  such  distance  back  shall  be  at  least 
ninety  (90)  feet:  And  provided  further,  that 
in  case  of  unplatted  property,  the  distance 
back  shall  be  the  same  distance  as  that  in- 
cluded in  the  assessment  of  the  platted  lands 
immediately  adjacent  thereto.  All  property 
Included  within  said  limits  of  such  local  im- 
provement district  shall  be  considered  and 
held  to  l>e  the  property  and  to  be  all  the 
proi>erty  specially  benefited  by  such  local  Im- 
provement and  shall  be  the  property  to  be 
assessed  to  pay  the  cost  and  expense  there- 
of or  such  part  thereof  as  may  be  charge- 
able against  the  property  specially  benefited 
by  such  improvement  which  cost  and  ex- 
pense shall  t>e  assessed  upon  all  of  said 
property  so  benefited  in  accordance  to  the 
special  benefits  conferred  on  such  property 
in  proportion  to  area  and  distance  back 
from  the  marginal  line  of  the  street  or 
other  public  way  or  area  improved." 

It  is  clear  that  in  enacting  this  law,  the 
Legislature  had  in  mind  two  classes  of  prop- 
erty, namely,  that  platted  into  ordinary  dty 
blocks,    and   usuaUy    regarded   as  platted 


Digitized  by  LjOOQIC 


Wash.) 


mWBXJL  T.  LOEB 


811 


property,  and  that  not  bo  platted.  We  find  It 
unnecessary  to  enter  into  the  extended  dis- 
cussion of  decisions  from  other  Jnrlsdictlons 
iDTited  by  the  briefs  as  to  the  abstract  defini- 
tion of  the  word  "block,"  since  the  act  itself, 
by  an  nnmistakable  inference,  leaves  that 
question  to  be  solved  by  a  reference  to  the 
particular  plat  In  which  the  assessment  dis- 
trict is  located.  This  Is  made  clear  by  the 
proviso  as  to  the  inclusion  In  the  district  of 
unplatted  proi)erty,  "that  the  distance  back 
shall  be  the  same  as  that  included  in  the 
assessment  of  platted  lands  immediately  ad- 
jacent thereto."  Obviously,  the  Legislature 
never  intended  to  use  the  word  "block"  in 
the  broad  sense  of  a  square  included  by  four 
streets,  how  far  soever  apart  and  how  large 
soever  the  resnlting  square,  but  did  Intend 
the  square  Included  by  four  streets  as  locat- 
ed by  the  system  or  scheme  of  streets  pre- 
vailing generally  in  the  environing  dty  plat 
In  whldi  the  given  assessment  district  may 
be  located.  By  "idatted  property"  Is  evi- 
dently itttoided  lands  so  Inelnded  by  the 
regularly  placed  intersecting  streets,  and  by 
'^mplatted  property"  is  intended  lands  not 
so  included.  Fractional  Uocks  and  irregular 
blocks  produced  by  interference  with  the 
general  street  scheme,  by  the  topography  of 
the  ground,  by  joining  up  with  other  addi- 
tions, or  by  diagonal  streets,  would,  of  course, 
be  treated  as  platted  property.  Felt  v.  Bal- 
lard, 38  Wash.  300,  80  Pac.  632.  But  land  so 
situated  and  of  such  topography  as  to  be  ca- 
pable of  subdivision  into  ordinary  blocks  and 
fractions  of  blocks  by  the  extension  through 
it  of  the  abutting  streets,  so  as  to  preserve 
the  general  vicinal  street  scheme,  and  make 
the  land  when  so  platted  fairly  conform  to 
the  surronncUng  regularly  platted  lands, 
must,  until  subdivided,  be  regarded  as  un- 
platted land,  within  the  meaning  of  the  act 
Any  other  construction  would  leave  the  as- 
sessing officers  without  any  guiding  rule  for 
even  approximate  uniformity,  and  would,  in 
most  instances,  subject  the  owner  of  such 
property  to  an  assessment  on  his  property 
lying  at  a  greater  distance  from  the  propos- 
ed Improvement  than  that  of  other  owners 
of  adjacent  platted  lends  in  the  same  dis- 
trict, and  would,  in  many  cases,  subject  the 
owner  to  an  assessment  on  property  not 
abutting  on  nor  any  part  of  it  within  a  dis- 
tance from  the  improvement  equal  to  one- 
half  the  width  of  an  ordinary  dty  block.  It 
would  also  subject  such  property,  in  most 
instances,  to  a  double  assessment,  one  for 
the  improvement  in  the  given  district,  the 
other  for  the  improvement  of  the  parallel 
street  when  extended  through  the  property. 
To  hold  that  the  Legislature,  by  the' use  of 
the  word  "block"  and  its  reference  to  unplat- 
ted property,  intended  no  other  distinction 
than  that  between  a  tract  of  land,  however 
large,  surrounded  by  streets,  and  land  ordi- 
narily known  as  acreage,  as  contended  by 


the  appellant,  would  inevitably  lead  to  the 
inequitable  results  above  pointed  out. 

It  the  respondent's  property  were  so  sit. 
uated  by  reason  of  the  character  of  the 
ground  or  of  other  physical  obstacles,  or  so 
Improved  aa  to  raise  a  presumption  that 
Sixth  avenue  would  never  be  extended 
through  it,  the  case  would  be  different,  since 
in  such  a  case  the  respondent's  property 
would  forever  escape  assessment  for  the  im- 
provement of  cross  streets,  unless  the  land 
so  rendered  incapable  of  subdivision  were 
treated  as  a  permanent,  though  irregular, 
block,  and  subjected  to  assessment  as  such 
to  half  its  depth.  The  justness  of  this  dis- 
tinction is  plain.  Cooper  t.  Nevin,  90  Ky. 
86,  13  S.  W.  841 ;  Specht  v.  Barber  Asphalt 
Paving  Co.  <Ky.)  80  &  W.  1106.  Here  no 
such  case  is  presented.  On  the  contrary,  it 
ic  not  even  suggested  that  there  is  anything 
to  prevent  the  extension  of  Sixth  avoiae 
through  the  tract  in  question. 

We  do  not  hold  that  the  mere  fact  that  a 
block  is  materially  larger  than  other  blocks 
is  alone  sufficient  to  withdraw  the  land 
therein  from  the  operation  of  the  statute  as 
applied  to  platted  lands-,  but  we  do  hold 
that  land  readily  susceptible  of  subdivision 
into  blocks  of  ordinary  slxe  by  a  mere  ex- 
tension of  abutting  streets,  which  has  nevor 
been  so  subdivided,  is  unplatted  land. 

We  are  of  the  opinion  that  the  tract  ex- 
tending from  Seventh  avenue  to  Fifth  avenue, 
and  between  Lincoln  street  and  Post  street 
extended,  is  unplatted  land  within  the  mean- 
ing of  the  statute,  and  that  the  line  of  the 
assessment  district  should  have  been  extend- 
ed back  upon  it  no  further  than  upon  the 
platted  property  on  the  one  side  and  on  the 
unplatted  property  on  the  other.  This,  as 
we  understand  the  record,  would  exclude  the 
respondent's  property. 

We  find  no  error  In  the  court's  decision. 

It  Is  affirmed. 

CROW,  O.  J.,  and  GOSH,  CHADWICK,  and 
MAIN,  JJ.,  concur. 


NEWELL  et  aL  v.  LOEB  et  aL 

(Supreme  Coort  of  Washington.    Dec.  81, 
1913.) 

1.  EhaNXNT  DoKAiM   ({  216*) — PaooEBniRas 

— PEBBIUTOBT  CHALX£NaS& 

Even  if  the  general  statute  relating  to  per- 
emptory challenges  of  jurors  applies  to  a.  pro- 
ceeding under  Laws  1911,  c.  ll,  for  improving 
a  river  channel,  all  of  the  defendants  must  join 
in  the  challenge,  since  the  statute  contemplates 
but  one  jury  trial  to  determine  all  the  ques- 
tions involved,  and  does  not  itself  provide  for 
peremptory  chiallenges. 

[Eld.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  664;  Dec.  Dig.  g  216.*] 

2.  Navigable   Watebs   ({   36*)— Ownkbship 
or  Bed. 

Under  Const,  art.  I'T  I  1,  declaring  the 
ownership  to  the  beds  and  snores  of  navijrable 
waters  to  be  in  the  state  op  to  the  high  water 
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line,  riparian  owners  on  a  navigable  river  have 
no  rights  in  the  bed  of  the  stteam  or  its  waters 
as  against  the  state. 

(Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §S  180-200;  Dec.  Dig.  i 
36.*] 

3.  Eminent  Douain  ({  219*)— Assessment  or 

COUPENSATION— DeTEBMIITATION     OF    BENE- 

nTB. 

In  view  of  the  whole  act,  the  provision  of 
Ijaws  1011,  c.  11,  {  14,  requiring  the  jury  to 
find  the  maximum  amount  of  benefits  in  pro- 
ceedings for  improving  a  waterway  merely  con- 
templates that  the  maximum  amount  fixed 
shaU  be  the  basis  upon  which  the  assessments 
shall  be  made,  and  limits  its  extent. 
[Ed.  Note. — For  other  cases,  see  Bminent  Do- 
(in,  Cent  Dig.  {{  656,  657;  Dec.  Dig.  { 
21d.*] 

4.  Evidence  (8  474*>— Opiniok  Evidence— 
Land  Values  —  QuAUFioAnoN  -or  Wit- 
nesses. 

Witnesses  who  testified  on  direct  examina- 
tion that  they  were  acquainted  with  lands 
claimed  to  be  damaged  by  the  improvement  of 
a  river,  and  with  their  valne,  and  with  the 
benefits  accruing  by  reason  of  the  improvement, 
were  qualified  to  testify  as  to  such  value;  any 
lack  of  such  knowledge  by  them,  shown  on 
cross-examination,  going  only  to  the  weight  of 
their  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2196-2210 ;    Dec.  Dig.  {  474.*] 

5.  Eminent  Domain  (|  222*)— Procebdinos— 
INSTETJCTIONS— Effect  of  view. 

The  court  instructed,  in  a  proceeding  to 
condemn  land  for  river  improvements,  that  one 
of  the  objects  of  the  view  had  by. the  jury  of 
the  premises  was  that  they  might  acquire  such 
information  as  to  the  physical  conditions  and 
characteristics  as  would  come  to  one  through 
the  sense  of  seeing,  since  "what  the  jury  sees 
they  know,"  and  further  instructed  that  if,  in 
their  judgment,  the  evidence  was  conflicting  as 
to  the  benefits,  they  should  resort  to  the  knowl- 
edge gained  by  their  view  as  bearing  upon  the 
weight  given  the  conflicting  estimates.  Held, 
that  the  instruction  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §8  662-567 ;  Dec.  Dig.  {  222.*] 

6.  Eminent  Domain  (i  47*)— Pbopebtt  Con- 
demned—Pbopebtt  Ai^beadt  Taken. 

Laws  1911,  c.  11,  §  7,  subd.  "a,"  gives  wa- 
terway districts  the  right  of  eminent  domain, 
with  power  to  condemn  private  property,  in- 
cluding that  of  private  corporations,  for  the  use 
of  the  organization.  Subdivision  "d"  empowers 
the  commissioners  to  acquire  by  purchase  or 
condemnation  "all  necessary"  rights  of  way  in 
the  improving  of  waterways.  Held,  that  the 
commission  has  implied  power  to  condemn 
property  already  devoted '  to  a  public  use,  if 
necessary,  in  improving  a  river. 

[Ed.  Note. — For  other  cases,  see  £}minent  Do- 
main, Cent  Dig.  fS  107-120;   Dec.  Dig.  |  47.*] 

7.  Eminent  Domain  (|  47*)- Pbopebtt  Tak- 
en—Pbopebtt  Devoted  to  Public  Use. 

Property  devoted  to  a  public  use  cannot 
be  condemned  for  another  public  use  without 
express  or  implied  legislative  grant 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |i  107-120;   Dec.  Dig.  |  47.*] 

8.  Navioabuc  Watebs  (§  37*)- Lands  Undbb 
Watee— Plats— CoNVETANCBS. 

Under  plats  describing  certain  additions 
as  running  "to  the  right  bank  of  the  Duwamiidi 
river,"  a  navigable  river,  "thence  up  stream 
with  the  meanders  of  said  right  bank,"  and 
also  describing  the  boundaries  as  extending  "to 
the  meanders  of  Duwamish  river,"  the  title  of 
purchasers  of  land  according  to  the  plats  ex- 


tended only  to  the  bank  of  the  river,  whether 
the  meanders  were  in  the  bed  or  upon  the 
bank. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  gf  201-226,  285 ;  Dec.  Dig. 
I  37.*] 

0.  Navigable   Watebs    d   86*>— Rights  of 

RiPABIAN    OWNEBS. 

Riparian  owners  have  no  rights  in  mean- 
ders In  the  bed  of  a  navigable  river  which  they 
can  enforce  as  against  the  state  or  its  agency, 
a  waterway  improvement  district 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  »  180-200;  Dec.  Dig.  { 
36.*] 

10.  Eminent  Domain  ({  222*)— Pboceedinqs 
—Conduct  of  Jubt. 

In  proceedings  to  condemn  some  10,000 
different  tracts  of  land  for  waterway  improve- 
ments, there  was  no  prejudicial  error  in  per- 
mitting the  jury  to  take  with  them  to  the  jury 
room  the  estimates  of  the  witnesses  as  to  the 
benefits  to  the  various  tracts. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main,  Cent   Dig.    8!   562-567;    Dec.    Dig.  f 

11.  Eminent  Domain  (I  219*)— Pbocbbdinos 
—  Asbebsmbnt  of  Benefits  —  Sbpabatb 
Heabing. 

Since  the  Waterways  Statute  (Laws  1911, 
c.  11)  in  effect  requires  that  the  benefits  from 
an  improvement  shall  be  determined  by  the  jury 
in  one  proceeding,  there  should  not  be  s^iarate 
hearings  upon  the  assessment  of  maximum  ben- 
efits resulting  to  each  tract. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main,  Cent  Dig.  f(   556,   557;    Dec.   Dig.  8 

12.  Navigable  Watebs  d  8%,  New,  vol  13 
Key-No.  Series)— Assessment  fof  Bbnbftis. 

The  fact  that  a  railroad  right  of  way,  as- 
sessed for  benefits  from  river  improvements,  is 
used  for  railway  purposes  will  not  prevent  its 
assessment  for  benefits  from  the  waterway  im- 
provement!. 

18.  Eminent  Domain  (8  145*)— Comfbnsa- 
TioN— Assessment  fob  Benefits. 

Since,  under  the  Waterways  Statute  (Laws 
1911,  c.  11,  8  14),  requiring  the  Jury  to  find  a 
maximum  amount  of  benefits  per  acre  or  per  lot 
or  tract  to  be  derived  by  each  owner,  the  jury 
should  determine  the  maximum  benefits  accru- 
ing to  the  property  as  it  was  at  the  time, 
whether  it  might  he  platted  in  the  future  or 
not,  an  objection  that  the  assessments  upon  un- 
platted property  were  greater  than  upon  plat- 
ted property  because  no  deductions  were  made 
for  streets  was  untenable. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  88  378-388;  Dec.  Dig.  8  145.*} 

14.  Appeal  and  Ebbob  (8  1004*) — Findings 

— Conclusiveness. 

The  Snpreme  Court  cannot  disturb  jury 
findings  on  conflicting  evidence  as  to  the  amount 
of  damages  in  proceedings  to  improve  a  water- 
way. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8944-3947;  Dec.  Dig.  8 

Department  2.  Appeal  firom  Superior 
Court,  King  County;  Kenneth  Macintosh,. 
Judge. 

Oondemnation  proceedings  by  Fred  W. 
Newell  and  others  against  Samuti  S.  Loeb 
and  others.  From  judgments  of  condemna- 
tion and  assessing  damages,  some  of  the  de- 
fendants appeal.    Affirmed. 
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Blebud  Saze  Jones,  of  Seattle,  Cor  appel- 
lants Loeb  and  anotho:.  James  B.  Howe  and 
Eo^  A.  Talt,  bofib  of  Seattle,  for  appellants 
Paget  SoQsd  Traction,  Light  &  Power  Co. 
and  otbers.  Hughes,  McMlcken,  Dovell  & 
Bamsey.  of  Seattle,  for  appellant  Pnget  Mill 
Co.  Ira  Bronson,  of  Seattle,  for  appellants 
Macanlay's  Estate  and  others.  Farrell,  Kane 
ft  Stratton,  of  Seattle,  for  appellant  Colnm- 
bla  ft  P.  S.  R.  Co.  Turner  &  Hartge,  Car- 
keek,  McDonald  ft  Kapp,  Preston  &  Thor- 
grlmson,  and  Jay  0.  Allen,  all  of  Seattle, 
for  appellants  Rlner  and  otbera.  Shorett, 
McLaren  ft  Shorett,  of  Seattle,  for  respond- 
oits. 

MOITMT,  J.  This  to  an  eminent  domain 
and  special  assessment  proceeding  prosecuted 
by  tbe  commissioners  of  waterway  district 
No.  1  of  King  county,  Wasb.,  under  the  pro- 
Tlsloiis  of  chapter  11,  Laws  of  1911,  p.  11,  for 
the  purpose  of  acquiring  the  right  of  way 
for  the  straightening  and  deepening  of  the 
channel  of  the  Duwamish  river,  in  King  coun- 
ty. Thirteen  thousand  parties  are  named  as 
defendants.  Against  some  of  these  defend- 
ants it  is  sought  to  take  certain  of  their 
property  for  the  right  of  way.  Against  oth- 
ers it  is  sought  to  determine  the  maximum 
special  benefits  to  the  property  within  the 
district.  The  action  was  tried  to  a  Jury  se- 
lected nnder  the  provisions  of  the  act  above 
referred  to.  Verdicts  were  returned  in  favor 
of  the  defendants  whose  property  was  taken 
and  damaged.  A  verdict  was  also  returned 
finding  the  maximum  benefits  to  all  other 
property  within  the  district  Certain  of 
these  defendants  have  appealed  from  por- 
tiona  of  the  Judgment  affecting  them.  There 
are  a  number  of  appellants,  presenting  six 
different  appeals,  all  presenting  certain  ques- 
tions in  common,  and  some  presenting  ques- 
tions applicable  only  to  themselves.  We  shall 
notice  the  errors  assigned  in  their  order. 
The  facts  upon  which  assignments  of  error 
are  based  will  be  hereafter  stated  sufficiently 
to  raise  the  questions  presented.  The  object 
of  the  improvement  sought  to  be  made  by  the 
commissioners  Is  to  straighten  the  channel 
of  the  Duwamish  river  between  the  termini 
of  the  district  The  Duwamish  river  as  It 
runs  through  this  district  makes  certain 
bends.  The  length  of  the  river  between  the 
termini  of  the  district  in  its  natural  condl- 
tion  la  nearly  ten  miles.  Nearly  half  of  this 
distance  Is  obviated  by  the  proposed  improve- 
ment In  straightening  the  river  it  is  the 
purpose  of  the  commissioners  to  obviate  the 
bends  in  the  natural  channel  by  cutting  a 
new  Channel  from  one  bend  in  the  river  to 
the  next  nearest  bend.  One  of  these  bends, 
known  as  the  "Ox  Bow  Bend,"  is  in  the 
Bhai>e  of  a  letter  TJ.  The  appellants  Loeb 
and  Moyses  own  property,  upon  the  shore  of 
the  river  as  it  flows  in  its  natural  state, 
wUch  will  be  left  by  the  improvement  one- 
half  mile  away  from  the  new  dtannel  of  the 


river.  The  river  flows  In  a  northwesterly  di- 
rection. It  is  proposed  to  put  a  dam  across 
the  natural  channel  at  its  southerly  end  near 
the  artificial  channel,  and  thus  prevent  fresh 
water  from  flowing  down  the  natural  chan- 
nel by  the  property  of  Loeb  and  Moyses.  The 
same  is  also  true  of  other  bends.  The  ob- 
ject of  the  action  Is  to  determine,  first,  the 
damages  or  compensation  for  the  property 
taken,  together  with  the  estimated  cost  of  the 
whole  improvement,  and  second,  to  determine 
the  maximum  amount  of  benefits  which  will 
be  derived  from  the  improvement  and  which 
will  inure  to  the  property  within  the  district 

The  act  upon  which  the  proceeding  Is  pros- 
ecuted provides  at  section  26  that  'In  case 
the  damages  or  amount  of  compensation  for 
such  property,  together  with  the  estimated 
costs  of  the  kaprovement,  amount  to  more 
than  the  maximum  amount  of  benefits  which 
will  be  derived  from  said  Improvement,  or, 
if  said  Improvement  is  not  practicable,  or 
will  not  be  conducive  to  the  public  health, 
sanitation,  welfare  and  convenience,  or  will 
not  Increase  the  public  revenue,  the  court 
shall  dlsmiaa  such  proceedings."  The  act  al- 
so provides  at  section  14  that  if  the  court 
shall  be  satisfied  by  competent  proof  that  the 
improvement  Is  practicable  and  conducive 
to  the  public  health,  etc.,  and  that  the  con- 
templated use  is  really  a  public  use,  and  that 
the  lands  sought  to  be  appropriated  are  nec- 
essary for  the  establishment  of  the  improve- 
ment, the  court  shall  call  a  Jury  of  12  per- 
sons to  be  impaneled  to  fix  the  compensation 
and  to  assess  the  damages  and  benefits ;  that 
the  Jurors  at  such  trial  shall  make  In  each 
case  a  separate  assessment  of  the  damages 
which  shall  result  to  any  person,  corporation, 
or  company,  or  to  the  state,  by  reason  of  the 
appropriation  and  use  of  the  lands  for  said 
improvement,  and  shall  ascertain  the  amount 
of  damages  to  be  paid  to  said  owners  respec- 
tively; and  that  the  Jury  shall  further  find 
the  maximum  amount  of  benefits  per  acre  or 
per  lot  or  tract  to  be  derived  by  each  land 
owner. 

After  an  adjudication  by  the  court  to  the 
effect  that  the  Improvement  was  practicable, 
etc.,  an(l  that  the  contemplated  use  for  which 
the  property  sought  to-be  taken  was  really 
a  public  use,  a  writ  of  certiorari  was  prose- 
cuted to  this  court,  and  certain  constitution- 
al objections  were  therein  raised.  See  State 
ex  reL  Puget  Mill  Co.  v.  Superior  Court,  68 
Wash.  425,  123  Pac.  791. 

Prior  to  that  time  a  writ  was  prosecuted  to 
this  court  from  the  order  of  the  county  com- 
missioners authorizing  the  organization  of 
the  district  See  State  ex  rel.  Bussell  v. 
Abraham,  64  Wash.  621,  117  Pac.  601.  In 
these  cases  we  reviewed  most  of  the  consti- 
tutional questions  which  are  now  sought  to 
be  leUtlgated  upon  this  appeal.  We  shall 
therefore  not  notice  those  questions  at  this 
time. 

This  case  is  like  the  case  of  Commissioners' 
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Commercial  Waterway  District  No.  2  of  King 
County  V.  Seattle  Factory  Sites  Co.,  185  Pac. 
1042.  In  that  case  a  proceeding  was  prose- 
cuted in  the  same  manner  and  for  the  same 
poriMsea  that  this  proceeding  is  prosecuted. 
We  there  set  out  the  principal  features  of  the 
act  of  1011  under  which  this  proceeding  was 
prosecuted,  and  we  refer  to  that  decision 
without  again  restating  the  provisions  of  the 
act,  except  as  the  same  may  be  necessary  to 
a  clear  understanding  of  the  questions  de- 
cided herein.  All  of  the  appellants  In  this 
proceeding  objected  to  the  manner  of  calling 
and  Impaneling  the  Jury,  and  base  error 
thereon.  It  appears  that,  when  the  case  was 
called  for  trial  upon  the  questions  hereinbe- 
fore stated,  the  court  selected  one  Jury  to 
try  the  question  of  damages  to  the  property 
taken,  and  also  to  assess  the  maximum  ben- 
efits to  the  lands  within  the  district  The 
appellants  Insisted  that  they  were  each  en- 
titled to  separate  Juries  and  that  they  were 
not  required  to  join  In  the  peremptory  chal- 
lenge. By  referring  to  the  act  It  will  be  seen 
that  It  provides  for  one  Jury  to  try  these 
questions.  It  also  provides  that  each  person 
whose  property  Is  taken  or  damaged,  and 
each  person  whose  property  Is  liable  to  as- 
sessment within  the  district  shall  be  made  a 
party  defendant  In  other  words,  the  statute 
provides  for  a  special  proceeding  In  these 
cases.  The  Jury  was  required  and  did  in 
this  case  try  out  separately  each  case  where 
property  was  taken  or  damaged.  But  is  to 
the  property  specially  benefited,  all  were  tried 
together.  The  statute  makes  the  case  one 
case  and  provides  for  one  Jury  to  try  the 
questions  to  be  determined.  There  is  no  pro- 
vision in  the  act  with  reference  to  peremp- 
tory challenge. 

[1]  Assuming,  however,  that  the  general 
statute  governs  in  this  case  by  reason  of  the 
fftct  that  no  special  provision  is  made  for 
such  challenges,  it  is  plala  that  it  was  not 
error  when  the  court  required  the  defendants 
to  Join  In  the  challenge,  because  the  statute 
makes  the  action  one  action.  Even  if  the 
general  statute  with  reference  to  challenges 
applies,  It  was  necessary  for  all  the  defend- 
ants to  Join  in  the  challenge.  In  Manhattan 
Building  Go.  V.  City  of  SeatUe,  62  Wash.  226, 
100  Pac.  330,  we  said:  "The  assignment  bas- 
ed upon  the  fact  that  the  defendants  were  re- 
quired to  join  In  their  peremptory  challenges 
Is  not  well  founded.  The  section  of  the  stat- 
ute providing  for  peremptory  challenges  (Bal. 
Code,  I  4970:  Pierce's  Code  |  S93),  provides 
that  when  there  are  several  parties  on  ei- 
ther side,  they  shall  Join  In  a  challenge  be- 
fore it  can  be  made.  Construing  this  section, 
we  have  held  that  defendants  representing 
conflicting  interests  and  appearing  separately 
must  Join  in  a  challenge  before  it  can  be  al- 
lowed." It  follows,  therefore,  if  this  pro- 
ceeding Is  a  special  one,  no  provision  being 
made  for  peremptory  challenges,  no  error 
can  be  based  upon  the  tact  that  none  were  al- 
lowed.   If  the  general  e^tnte  applies,  It  was 


not  error  to  deny  the  peremptory  challeng« 
unless  all  joined  therein. 

The  appellants  Loeb  and  Moysea  requested 
the  court  to  give  an  instruction  to  the  effect 
that  persons  owning  property  upon  a  naviga- 
ble stream  have  the  right  to  the  use  of  tbat 
stream  for  the  purposes  of  approach,  the  con- 
struction of  wharves,  docks,  and  for  all  the 
usual  purposes  of  navigation ;  and  that  if  the 
jury  should  find  that  either  of  such  purposes 
would  be  lost  as  to  Loeb  and  Moyses  by  rea- 
son of  the  improvement  contemplated,  that 
the  Jury  might  consider  such  fkct  in  deter- 
mining the  amount  of  damages.  The  court 
refused  this  instruction,  but  gave  an  Instmc- 
tlon  to  the  effect  that  the  jury  should  not 
take  Into  consideration  the  fact  tbat  the  main 
channel  of  the  Dnwamlah  river  might  be  di- 
verted by  reason  of  the  improvement  and 
that  the  state  or  its  subsidiary  corporation, 
the  waterway  district  might  claim  the  bed 
of  the  river  as  a  diverted  stream.  The  wa- 
terway district  was  not  seeking  to  take 
any  of  the  property  of  these  appellants.  But 
it  is  claimed  by  them  that  because  the  chan- 
nel of  the  Duwamlah  river  was  dianged  at 
the  Ox  Bow  bend  so  as  to  leave  the  property 
of  these  appellants  one-half  mile  from  the 
new  channel,  that  this  was  a  damaging  of 
their  property  on  account  of  which  they  are 
entitled  to  be  compensated.  It  Is  conceded  in 
the  case  that  the  Duwamish  river  is  a  naviga- 
ble river.  These  instructions  raise  the  ques- 
tion which  is  presented  here  by  the  appel- 
lants whether  the  state  takes  title  to  the  bed 
of  navigable  rivers,  or  whether,  when  the  bed 
of  the  river  is  changed  or  reclaimed,  the  title 
to  the  bed  belongs  to  the  adjoining  owners. 

[2]  There  are  many  conflicting  oplnioo) 
upon  this  question ;  but  we  think  it  is  set  at 
rest  in  this  state  by  many  decisions  hereto- 
fore rendered. 

The  Constitution  of  this  state,  at  section 
1  of  article  17,  declares  that  the  state  asserts 
its  ownership  to  the  beds  and  shores  of  all 
navigable  waters  in  the  state  up  to  and  In- 
cluding the  line  of  ordinary  high  tide  where 
the  tide  ebbs  and  flows,  and  up  to  and  includ- 
ing the  line  of  ordinary  high  water  within 
the  banks  of  all  rivers  and  lakes.  In  Shlvely 
v.  Bowlby,  152  U.  8.  1,  14  Sup.  Ct  648.  38  U 
Ed.  331,  it  is  said:  "The  foregoing  summary 
of  the  laws  of  the  original  states  shows  that 
there  is  no  universal  and  uniform  law  upon 
the  subject;  but  that  each  state  has  dealt 
with  the  lands  under  the  tide  waters  within 
its  borders  according  to  its  own  views  of  Jus- 
tice and  policy,  reserving  its  own  control 
over  such  lands,  or  grautlng  rights  therein 
to  Individuals  or  corporations,  whether  own- 
ers of  the  adjoining  upland  or  not  as  It  con- 
sidered for  the  best  Interests  of  the  public 
Great  caution,  therefore,  Is  necessary  in  ap- 
plying precedents  in  one  state  to  cases  aris- 
ing in  another." 

In  Oray's  Harbor  Boom  Co.  t.  Lownsdale, 
64  Wash.  83,  102  Pac.  1041,  104  Pac.  2C7.  this 
court  said:   "Legislation  has  proceeded  apon 
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one  of  two  theories  with  reference  to  tide 
and  shore  lands.  The  one  that  the  state  wlU 
recognize  a  riparian  right  In  the  upland  own- 
er and  compel  the  public  to  subordinate  Its 
rigbts  (except  as  to  navigation)  to  his  con- 
venience. The  other  Is  that  the  title  to  all 
tide  and  shore  lands  Is  In  the  state,  and  may 
be  sold,  leased,  or  otherwise  disposed  of  In 
aid  of  bnsiness  and  commerce,  and  without 
reference  to  the  comfort  and  convenience  of 
the  upland  owner.  This  state  has  asserted 
the  latter  doctrine.  It  will  thus  be  seen  that 
the  case  Involves  primarily  the  question  of 
state  poUcy.  The  state  has  a  right  to  deal 
with  Its  own  property  as  Its  own.  There  la 
therefore  no  federal  question  Involved." 
See,  also,  Bllger  v.  State,  63  Wash.  467,  116 
Pac.  19 ;  Austin  r.  Belllngbam,  69  Wash.  677, 
126  Pac.  60;  State  ex  reL  Ham  v.  Superior 
Court,  70  Wash.  442,  126  Pac.  945. 

In  the  case  last  cited,  after  reviewing  the 
question  as  to  the  right  of  an  upland  owner 
to  take  water  from  a  navigable  lake,  we  said: 
"No  decision  of  this  court  has  come  to  our 
notice  dealing  directly  with  a  claim  of  water 
for  Inlgatlon  made  by  an  upland  owner  by 
reason  of  such  land  bordering  upon  navigable 
water ;  but  it  seems  to  us  that  our  constitu- 
tional declaration  of  ownership  and  former 
decisions  touching  the  effect  of  that  declara- 
tion are  clearly  opposed  to  the  contention 
that  an  upland  owner  can  make  lawful  claim 
to  the  use  of  navigable  water  upon  which  his 
land  borders,  and  rest  such  claim  solely  upon 
the  ground  that  he  has  a  common-law  right 
In  such  water  by  reason  of  his  land  bordering 
thereon,  as  against  the  state  or  one  who  ap- 
propriates such  water  in  pursuance  of  the 
laws  of  the  state." 

And  in  Commissioners'  Commercial  Water- 
way District  No.  2  of  King  County  v.  Seat- 
tle Factory  Sites  Co.,  supra,  135  Pac.  1047. 
we  said:  "It  may  b«  conceded  that  a  de- 
scription in  a  conveyance  which  bounds  the 
land  conveyed  by  a  stream,  if  unnavigable, 
wUl  be  construed  as  meaning  the  thread  of 
the  stream,  but  where  the  description  is  spe- 
cific in  its  language,  naming  the  bank  of  the 
stream  as  the  boundary  of  the  land  convey- 
ed, we  think  the  decided  weight  of  authority 
Is  to  the  effect  that  the  grantee's  rights  will 
not  extend  beyond  such  specified  boundary 
so  as  to  give  him  any  right  in  the  bed  of  the 
stream  (citing  authorities).  We  understand 
it  to  be  conceded  in  the  briefs  of  counsel  that 
Cedar  river  is  unnavigable,  and  that  Black 
river  is  navigable.  As  to  the  latter  it  Is  plain 
that  the  title  to  the  bed  thereof  is  not  in 
appellant,  but  Is  in  the  state.  Section  1,  ar- 
ticle 17,  State  Constitution." 

From  these  and  numerous  other  authori- 
ttes  which  might  be  dted,  it  is  plain  that 
the  state  Is  the  owner  of  the  bed  of  the  Du- 
wamlsh  river,  being  a  navigable  river,  and 
that  the  api>ellants  Loeb  and  Moyses  have  no 
Interest  therein.  And  the  fact,  if  it  is  a  fact, 
that  their  laud  borders  upon  the  shore  of  the 


river  does  not  give  them  any  rights  either 
in  the  bed  of  the  stream  or  in  the  waters 
thereol 

The  Jury  returned  a  finding  to  the  effect 
that  the  property  of  the  appellants  Loeb  and 
Moyses  would  receive  maximum  beneflts  in 
the  sum  of  |3,100.  The  maximum  benefits 
for  the  whole  improvement  was  the  sum  of 
more  than  $2,000,000;  and  the  cost  of  the 
improvement  was  estimated  to  be  $1,660,000. 
It  was  conceded  that  King  county  had  au- 
thorized a  bond  issue  of  $600,000  to  be  ap- 
plied to  the  cost  of  the  Improvement  It  Is 
argued  by  the  appellants  that  because  of 
the  revenues  which  can  and  will  be  obtained 
by  the  sale  of  dirt  taken  from  the  excavation 
of  the  waterway,  and  because  of  the  sale  of 
the  bed  of  the  stream,  that  the  cost  of  the. 
improvement  will  be  reduced  to  about  $860,- 
000;  that  the  assessment  of  maximum  bene- 
flts against  the  land  of  the  appellants  will 
thereby  be  reduced  to  about  $1,600;  and 
that  the  excess  between  this  anid  $3,100,  as 
found  by  the  Jury  to  be  the  maximum  bene- 
flts to  this  property,  will  be  assessed  against 
the  property  of  the  appellants  and  will  stand 
as  a  lion  against  it  in  double  the  amount  ac- 
tually necessary  to  make  the  Improvement; 
that  this  in  substance  Is  a  taking  of  their 
property  to  that  extent  without  due  process 
of  law. 

[3]  The  Waterway  Statute  at  section  14 
provides  that  the  Jury  shall  find  the  maxi- 
mum amount  of  beneflts.  From  a  reading  of 
the  whole  act  it  is  apparent  that  this  maxi- 
mum amount  of  beneflts  is  to  he  the  basis 
upon  which  the  assessments  for  the  amounts 
actually  needed  will  finally  be  made  by  the 
district  commissioners.  While  it  is  true  that 
this  assessment  is  in  the  nature  of  a  lien 
against  the  property  to  pay  for  the  improve- 
ment, it  is  in  reality  only  a  determination 
of  the  benefits  which  the  property  will  re- 
ceive by  the  improvement,  and  limits  the 
extent  to  which  an  assessment  may  be  mad& 
As  stated  in  Commercial  Waterway  District 
No.  2  V.  Seattle  Factory  Sites  Co.,  supra,  a 
trial  upon  the  issue  of  maximum  beneflts  is 
not  a  constitutional  trial  by  Jury.  "The 
Legislature  would  have  satisfied  all  constitu- 
tional requirements  in  that  regard  had  It 
provided  for  the  determining  of  maximum 
beneflts,  upon  due  notice  and  hearing,  by 
some  board  or  tribunal  entirely  without  the 
aid  of  a  Jury,  as  it  has  in  ordinary  local 
assessment  proceedings."  The  fixing  of  the 
amount  of  the  maximum  benefits  does  not, 
in  our  opinion,  violate  any  rule  of  law,  nor 
does  it  fix  upon  the  appellants'  property  any 
amount  which  becomes  a  lien.  That  is  done 
when  the  assessment  is  made  by  the  com- 
missioners, and  then  only  to  the  extent  of 
the  cost  We  are  of  the  opinion,  therefore, 
that  there  is  no  merit  in  this  contention.  In 
fact,  the  less  the  Improvement  may  cost  the 
less  the  appellants  will  be  required  to  pay; 
the  benefits  of  their  property  will  remain  the 
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same;  No  aaiborltles  are  dted  to  this  propo- 
sition by  the  appellants,  and  It  seems  to  ns 
that  the  position  of  the  appellants  is  not  ten- 
able. 

[4]  The  appellants  argne  that  the  court 
erred  in  hearing  the  evidence  of  certain  ex- 
pert witnesses,  for  the  reason  that  it  is 
shown  that  these  witnesses  were  disqualified 
to  testify  as  to  benefits  and  values.  As  we 
read  the  record,  these  witnesses  upon  direct 
examination  testified  that  they  were  ac- 
quainted with  the  lands  in  question  and 
with  the  values  thereof,  and  with  the  bene- 
fits that  would  accrue  to  the  lands  by  rea- 
son of  the  Improvement  It  is  plain  we 
think  that  this  made  their  evidence  proper  to 
be  considered  by  the  Jury.  If,  upon  cross- 
examination,  the  witnesses  disclosed  a  lack 
'  of  knowledge  as  to  values,  the  facts  disclosed 
by  such  cross-examination  were  proper  to  be 
submitted  to  the  Jury  for  their  consideration 
in  passing  upon  the  weight  of  such  evidence. 
But  the  competency  of  the  witnesses  on  di- 
rect examination  was  clearly  shown.  North 
Coast  R.  Co.  T.  Gentry,  68  Wash.  82,  107 
Pac.  1060. 

[S]  In  his  Instructions  to  the  Jury  the 
court  said:  "In  this  case  you  have  been  per- 
mitted to  view  the  premises  in  question. 
One  of  the  objects  of  the  view  was  that  you 
might  acquire  such  Information  as  to  the 
physical  conditions  and  characteristics  there 
as  would  come  to  one  through  the  sense  of 
seeing.  What  the  Jury  sees  they  know ;  and 
another  pprpose  of  the  view  was  that  by 
putting  you  in  possession  of  such  informa- 
tion as  would  come  to  you  through  the  sense 
of  seeing  you  would  be  better  thereby  en- 
abled to  weigh,  consider,  and  apply  the  tes- 
timony which  would  be  Introduced  in  the 
trial  of  the  cause.  In  this  case  It  is  your 
duty  to  harmonize  the  testimony  of  the  wit- 
nesses. If  possible,  so  as  not  to  Impute  false 
swearing  to  any  witness.  If  this  can  be  done 
consistently  with  the  truth,  you  should  do 
80,  but  If  you  find  it  Imirasslble  to  harmonize 
the  testimony,  and  if  you  find  further  from 
the  evidence  of  your  senses  of  view  and  from 
the  testimony  on  the  stand  that  any  witness 
who  has  testified  before  you  has  willfully 
testified  falsely  concerning  any  material  fact 
in  the  case,  then  you  have  a  right  to  disre- 
gard his  entire  testimony,  except  in  so  far 
as  you  may  find  that  the  testimony  of  such 
witness  is  corroborated  by  other  credible  evi- 
dence or  by  facts  and  circumstances  proved 
on  the  trial.  And  if  in  your  Judgment  the 
evidence  is  confilctlng  as  to  the  benefits,  you 
should  resort  to  the  knowledge  gained  upon 
your  view  as  bearing  ui)on  the  weight  to  be 
given  to  the  various  and  confilctlng  state- 
ments and  estimates."  It  is  contended  by  the 
appellants  that  the  words  "what  the  Jury 
sees  they  know"  and  the  last  sentence  of 
this  instruction  were  erroneous.  We  think 
this  Instruction  is  substantially  the  same  as 
one  which  was  approved  by  us  in  Seattle  & 


Montana  R.  Co.  r.  Boeder,  30  Wash.  244,  70 
Pac.  498,  04  Am.  St.  Rep.  864.  See,  also, 
Murphy  v.  C.  M.  «  St  P.  By.  Co.,  66  Wash. 
683,  120  Pac.  S25.  A  large  number  of  other 
instructions  are  complained  of  as  erroneous, 
but,  as  the  appellants  rely  upon  the  points 
which  we  liave  hereinbefore  discussed,  and 
as  we  find  no  merit  in  the  objections  to  tbe 
Instructions,  we  shall  not  notice  than  far- 
ther. 

We  pass  now  to  the  appeal  of  the  Pnget 
Mill  Company.  It  appears  that  the  Pnget 
Mill  Company  owns  about  900  acres  of  land 
which  is  Included  within  tbe  Improvement 
district'  The  Jury  found  that  the  maxlmmn 
benefits  to  tills  tract  of  land  would  be  $69,450. 
It  is  argued  by  the  appellant  that  the  im- 
provement will  not  benefit  this  tract  of  land 
to  any  appreciable  extent,  and  that  therefore 
the  finding  of  the  Jury  was  erroneous.  It  is 
sufficient  to  say  that  this  question  was  tried 
to  the  Jury.  There  was  evidence  to  the  ef- 
fect that  the  land  would  be  benefited  in  the 
amount  claimed.  There  was  also  evidence 
and  strong  argument  to  the  effect  that  it 
would  not  be  benefited  anything  like  the 
amount  claimed.  But  this  was  a  question 
which  was  properly  submitted  to  the  Jury, 
and  this  court  cannot  say  from  the  record 
that  the  amount  of  maximum  benefits  fbund 
exceeds  the  benefits  which  may  accrue  to 
the  property.  The  other  points  presented  by 
this  appellant  are  decided  in  what  we  Iiave 
already  said  heretofore. 

The  appellants  Puget  Sound  Traction,  light 
&  Power  Company,  the  Seattle  EJlectrie  Com- 
pany, Boston  Safe  Deposit  &  Trust  Company, 
and  Old  Colony  Trust  Company  are  inter- 
ested in  a  tract  of  land  bordering  upon  tbe 
river.  This  tract  comprises  17%  acres  used 
as  one  entire  tract  by  the  traction  company, 
lying  on  the  right  bank  of  the  river  at  a 
point  which  has  been  designated  in  the  tes- 
timony as  the  "Big  Bend."  In  1906  the 
Seattle  Electric  Company  began  the  con- 
struction upon  this  property  of  a  steam  elec- 
trical plant  which  cost  $945,000  to  bnild,  ex- 
clusive of  the  value  of  the  land.  This  build- 
ing was  constructed  for  the  purpose  of  gen- 
erating a  supply  of  electrical  energy  for  Qie 
operation  of  its  street  cars  in  the  dty  of 
Seattle.  The  plant  consists  of  a  heavy  con- 
crete building,  practically  indestructible,  75 
feet  wide,  220  feet  long,  and  70  to  80  feet 
high.  As  a  iNirt  of  the  plant  there  are  two 
smokestacks,  one  of  steel,  110  feet  Iilgh,  and 
one  of  concrete,  over  265  feet  high  and  17 
feet  in  diameter.  The  building  is  fitted  with 
machinery  capable  of  generating  17,000  kilo- 
watts of  electricity  or  22,000  horse  power  at 
a  pressure  of  13,200  volts.  These  engines  are 
operated  by  steam,  which,  after  passing 
through  the  engines,  is  condensed  in  a  vacu- 
um by  a  heavy  flow  of  cold  water.  These  en- 
gines cannot  be  operated  in  a  manner  to  ob- 
tain their  greatest  effldencgr  without  a  con- 
tinuous flow  of  cold  water.    Tlw  plant  was 
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put  In  operation  In  the  spring  of  1907,  and 
was   continnoTiBly  used  tbereafter  nntll  tbe 
Bpiing  of  1912  as  one  of  the  principal  sontces 
of  supply  of  electric  current  by  the  Seattle 
Klectrlc  Company  for  the  operation  of  street 
cars  In  the  dty  of  Seattle.    Since  that  time 
It  has  been  and  now  is  maintained  as  an 
auxiliary  and  emergency  plant  in  the  eyent 
of  the  brealcdown  or  damage  of  any  of  its 
water  power  plants.    The  plan  of  improre- 
ment  proposed  by  the  waterway  commission 
is   to    excavate  a  canal  in  substantially  a 
etralg-ht  line  from  the  upper  to  the  lower 
end  of  the  bend  of  the  river  upon  which  this 
property  Is  located,  and  to  construct  a  dam 
across  the  bed  of  the  present  channel  at  the 
upper  end  of  the  bend,  so  as  to  divert  the  flow 
of  the  river  from  its  present  natural  channel 
into  such  canal  or  new  channel,  thereby  di- 
verting tbe  whole  of  the  flow  of  the  river 
from  tn  front  of  the  plant  of  the  traction 
company.    The  trial  court  refused  to  permit 
these  appellants  to  show  that  after  the  water 
had  been  diverted  from  its  present  into  its 
new  channel  it  would  be  necessary  for  them 
to  construct  a  pipe  line  for  a  distance  of 
five  miles  in  order  to  procure  fresh  water 
for  the  purpose  of  operating  Its  machinery, 
and  wonld  have  to  construct  pumping  sta- 
tions and  procure  a  right  of  way  for  such 
pipe  line  and  stations;   and  that  the  cost  to 
these  appellants  of  procuring  water  for  this 
purpose  would  exceed  $444,000. 

It  Is  alleged  that  this  was  error,  and  that 
the  diversion  of  the  Dnwamish  river  from  its 
natural  channel  Into  the  artificial  channel 
would  cause  great  damage  to  these  appel- 
lants.   It  is  argued:   Xlrst,  that  the  waters 
of  the  river  were  being  used  by  the  traction 
company  for  a  public  use,  and  that  suCb 
waters  could  not  be  condemned  for  another 
public  use;  second,  that  the  title  to  the  trac- 
tion company's  property  on  which  its  plant 
is  located  extends  into  the  bed  of  the  Dnwam- 
ish river  and  below  the  ordinary  hi^  tide; 
third,  that,  since  its  title  extends  into  the 
bed  of  the  river,  such  flow  cannot  be  diverted 
without  tbe  paying  of  Just  compensation  on 
account  of  damages  caused  thereby;  fourth, 
that  the  levy  of  an  assessment  upon  the  prop- 
erty within  the  district  in  excess  of  the  sum 
required  to  pay  the  cost  of  the  improvement 
constituted  a  taking  of  property  without  due 
process  of  law;  and  fifth,  that  the  action  of 
the  trial  court  In  permitting  counsel  for  the 
commissioners  to  attach  to  the  forms  of  ver- 
dict submitted   to   the  Jury  statements  of 
what  their  witnesses  testified  tbe  maximum 
benefits  would  be  constituted  reversible  er- 
ror.    We  shall  notice  these  contentions  In 
their  order  as  stated. 

[I]  It  Is  first  contended  tb&t,  because  the 
appellants'  property  was  already  devoted  to 
a  public  nse^  it  cannot  be  condemned. 

[7]  Tbe  aiqpeUants  elte  cases  to  the  ef- 
fect that  it  la  the  established  rule  that  prop- 
erty devoted  to  a  public  use  may  not  be  tak- 
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en  for  another  public  use  without  legisla- 
tive grant,  either  In  express  terms  or  by 
necessary  implication.  There  can  be  no 
doubt  about  tbia  being  the  rule.  Section  7 
of  the  act  of  1911  defining  the  powers  of  the 
waterway  district  provides  at  subdivision 
"a"  that  the  district  shall  have  the  right  of 
eminent  domain,  "with  power  by  and  through 
its  board  of  commissioners  to  cause  to  be 
condemned  and  appropriated  private  proper- 
ty for  the  use  of  said  organization  in  the 
construction  and  maintenance  of  a  system  of 
commercial  waterways,  and  make  Just  com- 
pensation therefor:  Provided,  that  the  prop- 
erty of  private  corporations  may  be  subjected 
to  the  same  rights  of  eminent  domain  as  that 
of  private  individuals:  Provided,  further, 
that  the  said  board  of  commissioners  shall 
have  the  power  to  acquire  by  purchase  all 
the  property  necessary  to  make  the  improve- 
ments herein  provided  for."  Subdivision 
"d"  of  that  section  provides;  "In  tbe  ac- 
complishment of  the  foregoing  objects,  the 
commissioners  of  such  waterway  district  are 
hereby  given  the  right,  power  and  authority 
by  purchase  or  the  exercise  of  the  power 
and  authority  of  eminent  domain,  or  other- 
wise, to  acquire  all  necessary  and  needed 
rights  of  way  In  the  straightening,  deepening, 
or  widening  or  otherwise  Improving  of  such 
rivers,  watercourses  or  streams."  It  seems 
to  us  that  tbe  power  is  there  directly  con- 
ferred, and  at  least  by  necessary  Implica- 
tion upon  the  district  to  acquire,  either  by 
purchase  or  condemnation  as  the  commission 
may  see  fit,  all  necessary  and  needed  rights 
of  way.  We  are  of  the  opinion,  therefore, 
that  in  ease  of  necessity  the  waterway  com- 
mission has  at  least  implied  authority  under  , 
these  provisions  to  take  the  property  of  tbe ' 
appellants.  Tacoma  v.  Nlsqually  Power  Co., 
57  Wash.  420,  107  Pac.  199. 

[t]  These  appellants  argue  that  the  title  of 
the  traction  company  to  the  property  upon 
which  its  plant  is  located  extends  into  tbe 
bed  of  the  Dnwamish  river  and  below  the 
line  of  ordinary  high  water.  On  the  trial 
of  the  case  there  was  Introduced  in  evidence 
several  plats  of  the  lands.  It  appears  that 
the  tract  of  17^  acres  had  been  platted  Into 
lots  and  blocks  known  as  Queen  addition  and 
Queen  addition  supplemental.  It  is  conceded 
that  the  appellants  purchased  the  lots  upon 
which  their  plant  is  located  according  to  the 
recorded  plats  thereof.  These  plats,  in  the 
description  of  the  additions,  state  that  tbe 
boundaries  begin  at  a  certain  point  and  run 
at  a  certain  angle  for  a  given  distance  "to 
the  right  bank  of  the  Duwamlsh  river, 
thence  up  stream  with  the  meanders  of  said 
right  bank."  And  In  the  supplemental  plat 
it  is  stated  that  the  boundaries  begin  at  a 
certain  point  and  extend  a  certain  distance 
in  a  given  direction  "to  the  meanders  of  Du- 
wamlsh river."  It  Is  apparent  from  a  read- 
ing of  the  descriptions  upon  these  plats  that 
tbe  description  of  Queen  addition  extended 
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only  to  the  right  bank  of  the  Dnwamish  riv- 
er, and  that  the  description  of  Queen  addi- 
tion supplemental  extended  to  the  meanders 
of  the  Duwamish  river  and  along  the  mean- 
ders thereot  We  are  unable  to  determine 
from  the  record  whether  these  meanders 
were  in  the  bed  of  the  river  or  upon  the 
bank,  but  that  fact  Is  not  Important.  The 
trial  court  was  of  the  opinion  that  the  title 
acquired  by  the  appellants  extended  only  to 
the  bank  of  the  river.  We  are  Inclined  to 
the  opinion  that  the  trial  court  was  right  In 
this  respect  If  the  property  of  the  appel- 
lants extended  only  to  the  bank  of  the  rlv«, 
and  did  not  include  the  bed  of  the  river,  it 
is  plain  from  what  we  have  heretofore  said 
that  the  appellants  had  no  rights  beyond  the 
line  of  the  property,  and  no  rights  in  the 
waters  of  the  river. 

[I]  If  these  meanders  are  In  the  bed  of  the 
river,  the  appellants  have  no  rights  therein, 
because  it  is  conceded  that  the  river  is  a 
navigable  stream.  In  United  States  t. 
Chandler-Dunbar  Water  Power  Co.,  229  U. 
S.  63,  33  Sup.  Ct  667,  S7  L.  Ed.  1063,  decided 
May  26,  1913  the  Supreme  Court  was  consid- 
ering the  right  of  the  upland  owners  to  the 
flow  of  the  waters  of  a  navigable  stream, 
and  it  was  there  said:  "But  whether  this 
private  right  to  the  use  of  the  flow  of  the 
water  and  flow  of  the  stream  be  based  up- 
on the  quallfled  title  which  the  company  had 
to  the  bed  of  the  river  over  which  It  flows 
or  the  ownership  of  land  bordering  npon  the 
river  is  of  no  prime  importance.  In  neither 
event  can  there  be  said  to  arise  any  owner- 
ship of  the  river.  Ownership  of  a  private 
stream  wholly  upon  the  lands  of  an  individ- 
ual is  conceivable ;  but  that  the  running  wa- 
ter in  a  great  navigable  stream  is  capable  of 
private  ownership  is  inconceivable." 

And  in  Scranton  v.  Wheeler,  179  U.  S.  141, 
21  Sup.  Ot  48,  46  L.  Ed.  126,  the  court  said: 
"The  primary  use  of  the  waters  and  the 
lands  under  them  Is  for  purposes  of  naviga- 
tion, and  the  erection  of  piers  in  them  to  im- 
prove navigation  for  the  public  is  entirely 
consistent  with  such  use,  and  infringes  no 
right  of  the  riparian  owner.  Whatever  the 
nature  of  the  Interest  of  a  riparian  owner 
in  the  submerged  lands  In  front  of  his  up- 
land bordering  on  a  public  navigable  water, 
his  title  Is  not  as  full  and  complete  as  his 
title  to  fast  land  which  has  no  direct  con- 
nection with  the  navigation  of  such  water. 
It  Is  a  qualified  title,  a  bare  technical  title, 
not  at  his  absolute  disposal,  as  is  his  upland, 
but  to  be  held  at  all  times  subordinate  to 
such  use  of  the  submerged  lands  and  of  the 
waters  flowing  over  them  as  may  be  consist- 
ent with  or  demanded  by  the  public  right  of 
navigation.  •  •  •  If  the  riparian  owner 
cannot  tojoy  access  to  navigability  because 
of  the  Improvement  of  navigation  by  the 
construction  away  from  the  shore  line  of 
works  in  a  public  navigable  river  or  water, 
and  if  such  right  of  access  ceases  alone  for 
that  reason  to  be  of  value,  there  ia  not,  with- 


in the  meanlni^  of  the  Constitution,  a  taking 
of  private  property  for  public  use,  but  only  a 
consequential  injury  to  a  right  which  mnst 
be  enjoyed,  as  was  said  in  the  Tates  Case 
[10  Wall.  497,  19  L.  Ed.  984],  In  due  subjec- 
tion to  the  rights  of  the  public.' " 

And  In  McKeen  v.  Delaware  Division  Canal 
Co.,  49  Pa.  424,  It  was  said:  "Every  one  who 
buys  property  upon  a  navigable  stream  pui- 
chases  subject  to  the  superior  rights  ot  the 
commonwealth  to  regulate  and  Improve  it 
for  the  benefit  of  all  her  citizens." 

In  Zimmerman  v.  Union  Canal  Co.,  1  Watts 
&  8.  (Pa.)  346,  it  was  said :  "It  seems,  how- 
ever, to  be  but  in  accordance  with  the  ded- 
slona  made  upon  the  subject  that  it  ia  one 
of  the  Incidents  to  holding  property  on  one 
or  both  sides  of  a  navigable  stream  that  the 
party  la  subject  to,  any  inconvenience  that 
may  arise  from  deepening  the  channel,  or 
otherwise  Improving  the  navigation  of  sodb 
stream,  is  to  be  submitted  to,  without  any 
right  to  damages  therefor,  except  as  such 
Improvement  may  flood  or  drown  their 
lands."  See,  also,  Watkins  v.  Dorris,  24 
Wash.  636,  64  Pac.  840,  64  L.  R.  A.  199; 
Wilson  v.  O-W.  R.  ft  N.  Co.,  71  Wash.  102, 
127  Paa  847. 

We  are  of  the  opinion,  therefore,  that  the 
court  properly  excluded  evidence  tending  to 
show  the  cost  or  the  necessity  for  obtaMog 
water  at  some  other  place  and  obtaining 
rights  of  way  therefor,  because  the  appel- 
lants have  no  interest  in  the  waters  of  the 
navigable  river  which  they  can  enforce 
against  the  state  or  its  agency. 

It  is  next  argued  that  the  levy  of  assess- 
ments for  maximum  benefits  Is  void  for  the 
reason  that  It  Is  grossly  In  excess  of  the 
estimated  cost  of  the  improvement  It  Is  un- 
necessary to  consider  this  question  further. 
It  is  the  same  as  hereinbefore  determined. 

[10]  It  is  next  argued  that  the  finding  of  the 
Jury  of  the  maximum  benefits  is  void  because 
the  court  permitted  statements  of  the  bene- 
fits claimed  by  the  respondents  to  be  submit- 
ted to  the  J.ury.  We  have  seen  above,  in  so 
tar  as  the  finding  of  the  Jury  of  maximum 
benefits  was  concerned,  that  the  Jury  was  i 
not  a  constitutional  Jury  for  that  purpose.  ' 
There  were  some  10,000  difTerent  pieces  of 
land  included  within  the  assessment  district 
It  was,  of  course,  impossible  for  the  Juiy  to  j 
remember  what  the  witnesses  had  testified 
with  reference  to  the  special  benefits  to  each 
of  these  tracts.  The  court  therefore  permit- 
ted the  estimates  of  the  witnesses  to  be  taken 
by  the  Jury  to  the  Jury  room.  The  Jury  was 
instructed  that  these  memoranda  were 
not  in  any  sense  to  be  considered  as  evidence, 
but  were  given  to  them  as  aids  to  their  recol- 
lection of  the  testimony  in  case  they  needed 
to  refresh  their  recollection.  We  think  these 
estimates  were  of  no  greater  moment  than 
the  allegations  of  the  conunissloners  as  to 
what  the  maximum  benefits  would  be,  which 
was  held  in  Commissioner^  Commercial  Wa- 
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terwar  District  No.  2  ▼.  Seattle  Factory  Sites 
Co.,  supra,  not  to  be  prejudicial.  In  Higglns 
T.  Los  Angeles  O.  &  B.  Co.,  168  CaL  651,  115 
Fac.  313,  34  U  R.  A.  (N.  S.)  717,  the  Supreme 
Court  of  California  held  that  It  was  not  er- 
ror to  permit  the  Jury  to  take  with  them  and 
use  In  their  deliberations  any  exhibit,  where 
the  drcumstances  call  for  It,  with  a  caution- 
ary instruction  as  to  the  nature  and  use 
which  they  shall  make  of  the  exhibit.  We 
think  there  was  no  prejudicial  error  in  this. 
[11]  It  is  next  argued  that  the  finding  of 
the  Jury  of  the  mazimnm  benefits  iB  void 
for  the  reason  that  the  appellants  were  not 
granted  a  separate  trial  upon  that  question. 
It  is  sufficient  answer  to  this  to  say  that 
the  statute  does  not  require  a  separate  trial 
upon  these  questions.  It  in  substance  re- 
quires that  the  benefits  shall  be  determined 
by  the  jury  in  one  proceeding ;  and  it  would 
therefore  be  improper  to  award  a  separate 
hearing  upon  each  assessment  of  maximum 
benefits.  There  is  no  merit  in  this  assign- 
ment 

On  the  appeal  of  Columbia  &  Puget  Sound 
Railroad  Co.,  in  addition  to  the  constitution- 
al questions  and  questions  hereinbefore  dis- 
cussed. It  is  contended  that  the  maximum 
benefits  assessed  against  the  right  of  way 
of  the  railroad  company  Is  excesslTe.  It  ap- 
pears that  the  right  of  way  of  this  appellant 
was  located  between  the  rights  of  way  of  two 
other  railway  companies  running  through 
this  Improvement  district  And  it  is  argued 
that  by  reason  of  the  fact  that  this  appellant 
in  order  to  obtain  any  business  will  have  to 
cross  over  the  right  of  way  of  at  least  one 
of  the  other  railway  companies;  that  it 
therefore  cannot  be  benefited  by  the  improve- 
ment It  is  also  contended  that  this  right  of 
way  is  used  exclusively  for  railway  purposes 
and  is  not  benefited  by  the  improvement 

[12]  It  is  sufficient  answer  to  this  conten- 
tion to  say  that  the  maximum  benefits  assess- 
ed by  the  Jury  has  evidence  in  the  record  to 
support  it;  and  the  fact  that  the  right  of 
way  Is  at  present  being  used  for  railway  pur- 
poses only  is  no  objection  to  its  assessment 
for  benefits.  In  Great  Northern  B.  Co.  v. 
SeatUe,  73  Wash.  576, 132  Pac.  234,  we  said: 
"In  the  case  dted  (Northern  Paa  K.  Co.  ▼. 
SeatUe,  -46  Wash.  074  [91  Pac.  244.  12  L.  B. 
A.  (N.  8.)  121,  123  Am.  St  Rep.  955])  we  fur^ 
ther  held  that  property  abutting  upon  a  local 
improvement,  and  devoted  to  railroad  purpos- 
es, might  be  assessed  for  benefits  conferred, 
and  that  such  use  would  not  relieve  it  from 
liability  to  assessment;  the  controlling  ques- 
tion being,  not  whether  the'  present  use 
would  be  benefited,  but  whether  the  proper- 
ty itself.  Irrespective  of  such  use,  would  be 
benefited."  This  is  decisive  of  the  question 
presented  upon  behalf  of  this  appellant 

[1 S]  On  the  part  of  the  appellants  Rines  et 
al.,  In  addition  to  the  questions  already  here- 
inbefore decided,  it  Is  argued  that  the  assess- 
ments upon  unplatted  property  were  greater 


than  that  upon  platted  property  by  reason 
of  the  fact  that  no  deductions  were  made  for 
streets.  The  act  under  which  this  proceeding 
is  maintained  provides,  at  section  14,  that 
the  Jury  "shall  further  find  a  maximum 
amount  of  benefits  per  acre  or  per  lot  or 
tract  to  be  derived  by  each  of  the  land  own- 
ers." Of  course  this  means  that  the  Jury 
shall  determine  the  maximum  benefits  upon 
the  property  as  it  appears  at  the  time,  and  it 
Is  not  for  the  Jury  to  consider  whether  acreage 
or  tracts  will  thereafter  be  platted.  It  Is' 
their  duty  to  determine  the  maximum  bene- 
fits that  would  accrue  from  the  improvement 
to  the  property  as  it  was  at  that  time,  ir^ 
respective  of  whether  it  might  or  might  not 
be  platted  In  the  future.  This  is  all  the  Jury 
did  in  this  case.  We  think  there  is  no  merit 
in  the  point  raised. 

[14]  Upon  the  appeal  of  the  estate  of  Har- 
riett Macaulay,  deceased,  it  is  argued  that 
the  verdict  awarding  this  appellant  damages 
for  property  taken  was  contrary  to  the  evi- 
dence. It  is  conceded  by  the  appellant  that 
the  evidence  la  conflicting  upon  the  amount 
of  damages  sustained.  In  such  cases  we 
have  held  that  we  will  not  disturb  the  ver- 
dict of  the  Jury  upon  questions  properly 
submitted.  Bartlett  r.  Plaskett,  73  Wash. 
449,  131  Pac.  1125. 

The  other  questions  presented  by  these 
appellants  are  hereinbefore  decided.  We 
&id  no  error  in  the  record. 

The  Judgments  appealed  from  are  there- 
fore affirmed.  The  costs  recoverable  by  the 
respondents  will  be  taxed  against  the  six 
appellants  equally. 

CROW,  a  J.,  and  PARKER  and  MORRIS, 
JX,  concur. 


STATE  ex  reL  GRANT  SMITH  ft  CO.  v. 
CITT  OF  SEATTLE. 

(Supreme  Court  of  Washington.    Jan.  16. 
1914.) 

En  Sana    On  rehearing.    Denied. 
For  former  opinion,  see  74  Wash.  438,  133 
Pac.  1005. 

PER  CURIAM.  Upon  a  rehearing  of  this 
case  by  the  court  en  banc,  the  majority  stUl 
adhere  to  the  original  opinion  as  found  in 
74  Wash.  438,  133  Paa  1005,  and  for  the 
reasons  there  given  are  of  the  opinion  that 
the  Judgment  should  be  reversed. 


JONES  et  nx.  v.  GIIJLIS  et  aL 

(Supreme  Court  of  Washington.     Jan.  16. 
1914.) 

En  Banc.    On  rehearing.   Denied. 
For  former  opinion,  see  135  Pac.  627. 

PER  CURIAM.    Upon  a  rehearing  of  this 
case  by  the  court  en  banc,  the  majority  still 
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adhere  to  the  original  opinion  as  found  In 
135  Pac.  627,  and  for  the  reasons  there  given 
are  of  the  opinion  that  the  Judgment  ahonld 
be  afSrmed. 


ETTOR  et  ux.  t.  CITY  OP  TACOMA  et  aL 

HOWARD  et  aL  t.  SAMB. 
(Supreme  Court  of  Washington.    Jan.  2,  1814.) 

1.  Appeal  and  Bbbob  (J  1197*)— Pbocekd- 
INOS  AFixB  Reuand  fsou  Unitsd  Staibs 
SuFKEKE  Court— JuBisiJiCTioN. 

Where  the  United  States  Supreme  Court, 
on  writs  of  error  to  reverse  judgment  against 
plaintifEs  in  an  action  against  the  cit^  and 
railroad  to  recover  damages  for  injuries  to 
abutting  property  from  an  original  street  grad- 
ing done  by  the  railroad  under  municipal  au- 
thority, only  decided  the  particular  question  nit- 
on which  tiie  former  oj>inion  of  the  state  Su- 
preme Court  turned,  i.  e.,  the  validity  and 
constitutionality  of  L<aws  1909,  c.  80,  §  1,  re- 
pealing former  laws  and  leaving  no  right  to 
recover  in  such  case,  the  city's  and  the  rail- 
road's defenses  on  grounds  apart  from  such 
statute,  never  passed  upon,  are  entitled  to  a 
consideration  by  this  court,  such  consideration 
not  being  Inconsistent  with  such  decision. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ii  4666,  4667,  46<»»-4671; 
Dec.  big.  i  1197.*] 

2.  Municipal   Cobpobaiions  (J  751*)— Pob- 

LIO   IMFBOVEUENTS— GBADINa  SiBEKTS— LjA- 

BiLi-nr  OF  Railboad  Obading  undkb  Mu- 
nicipal AUTHOBITT. 

In  an  action  under  Laws  1893,  c.  84,  i  47, 
and  Laws  1907,  c.  153,  S  48,  prescribing  the 
right  to  recover  damages  consequent  on  the 
original  grading  of  a  street,  the  railroad  com- 
pany, doing  the  actual  grading  under  municipal 
authority  and  under  the  direction  of  munici- 
pal officers,  stands  in  the  situation  of  a  con- 
tractor, and  where  no  negligence  in  the  work 
is  shown  is  not  liable  for  damages  to  abutting 
property. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1580-1582;  Dec. 
Dig.  i  751.*] 

8.  Municipal  Cohpobations  (§  385*)— Pub- 
lic IMPBOVEMENTB  —  lilABIUTT  OF  RAIL- 
BOAD      AXnHOBIZED      BT      MUNIOIPAUTZ   — 

"Costs  ob  OaABaxs"— "Expense." 

Where  defendant  city  by  its  engineer  or- 
dered the  grading  of  a  street  in  annexed  terri- 
tory to  be  done  by  defendant  railroad  in  a 
certain  manner,  and  vacated  certain  streets  and 
the  railroad  company  accepted  such  vacation 
and  built  the  grade  as  directed  under  an 
agreement  with  the  county,  which  formerly 
had  jurisdiction  of  the  location,  that  the  grad- 
ing should  be  at  its  "own  expense  and  without 
cost  or  charge  to  or  upon  the  said  connty,"  it 
was  not  a  proceeding  as  though  the  original  va- 
cation order  were  a  contract  between  itself  and 
the  city  whereby  it  agreed  to  pay  damages  sus- 
tained by  abutting  owners,  since  the  expenses, 
costs,  and  charges  contemplated  was  the  cost 
of  making  the  grade  conform  to  the  specifica- 
tions; the  words  "costs  or  charges"  adding 
nothing  to  the  word  "expense,"  which  word 
was  used  to  define  the  promise  of  the  railroad, 
the  term  "costs  or  charges"  being  used  by  the 
other  contracting  party  to  disclaim  any  liabili- 
ty to  the  railroad. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Coroorations,  Cent  Dig.  U  925-928 ;  Dec  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1633-1640;  voL  8,  p.  7620;  vol. 
13,  pp.  2590-2593;    vol.  8,  p.  7^7.] 


4.  Eminent  Doicain  CI  101*) — Highways— 
Ikpbovement  ob  Change  of  Gbadi— Dam- 
ages TO  ABumire  Ownbbs. 

The  property  owner,  abutting  a  ^blic  high- 
way owned  by  the  county  and  subject  to  the 
Junsdiction  of  count?  commissioners,  cannot 
recover  damages  for  an  improvement  of  the 
highway  or  for  a  change  in  its  grade. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  K  269,  270;  Dec,  Dig.  | 
101.*] 

6.  CoNT&AOTS  ({  176*)— CONSTBUCTION— COH- 
TBACT  FOB  PUBUO  ImPBOVEMENT — PBISUUP- 

tion— Refbbence  to  Bxibting  Law. 
A  contract  by  a  railroad  to  grade  and  im- 
prove a  certain  street  over  which  the  county 
then  had  jurisdiction  will  be  presumed  to  have 
been  made  with  reference  to  the  facts  and  the 
law  as  they  then  existed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §$  766,  978,  1010,  1067-1069,  1786, 
1803,  1810;   Dec  Dig.  i  175.*] 

6.  Municipal  Cobfobations  (|  36*)- Annex- 
ation—Effect. 

When  territory  is  annexed  to  a  dty,  the 
city's  authority  is  ipso  facto  extended  over  tlie 
new  territory,  and  it  becomes  subject  to  its 
control  and  supervision  and  subject  to  all  its 
ordinances  then  and  thereafter  in  force. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  102,  103 ;  Dec  Dig. 
8  35.»] 

7.  Municipai.  Cobfobations  ({  S5*)— BrBR- 
BioN    OF    Tebbitobt— Extinguishkent   or 

FOBMXB  CONTBACT. 

Contracts  entered  into  by  the  authorities 
having  jurisdiction  of  certain  territory,  and 
not  executed  when  such  territory  was  annexed 
to  a  city,  or  of  such  character  that  their 
execution  would  be  inconsistent  with  or  tend 
to  defeat  the  contract  and  duties  of  the  city, 
and  not  within  any  constitutional  guaranty, 
would  be  extinguished  by  such  annexation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  102,  103;  Dec 
Dig.  i  35.*] 

8.  Municipal  Cobpobattonb  (|  35*)— Cok- 
tbaot  fob  Pubiio  Ikpbovxicbnts  — Coh- 
stbuotion. 

Where  a  contract  for  a  public  improvement 
pending  upon  annexation  of  the  locality  of  a 
city  is  not  unlawful  and  for  that  reason  ultra 
vires,  the  dty  will  be  bound  by  the  same  rules 
which  govern  individuals  in  their  contract  deal- 
ings. 

[Bd.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {{  102,  103;  Dec 
Dig.  t  36.*] 

9.  Municipal  Cobfobations  ({  248*)— Unau- 
thobized  conibaci — ratification. 

An  unauthorized  contract  may  be  ratified 
by  a  dty. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  684-686 ;  Dec  Dig. 
S248.*] 

10.  Municipal  Cobfobations  ({  248*>— Con- 
tbacts  fob  public  lupbovslibnts— annex- 
ATION —  RATIFICATION  OF  County's  Con- 
TBAOT. 

A  dty  annexing  a  certain  locality  pmding 
the  execution  of  a  contract  between  a  railroad 
company  and  county  commissioners  made, 
while  the  county  had  jurisdiction  therein,  for 
the  grading  of  a  certain  street  wliile  not  bound 
to  act  upon  or  continue  the  contract  yet  which 
knew  of  the  contract  and  which  subsequently 
directed  work  thereon  and  repaired  a  water 
main  broken  during  the  work,  though  it  never 
formally  accepted  the  completed  worlc,  thereby 
ratified  such  contract  and  adopted  it  as  a  meas- 
ure of  the  relative  rights  of  the  dty  and  the 
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railroad  and  aa  a  proper  mnnicipal  Improv*- 
ment,  sabject  to  payment  of  dainaigea  to  abnt 
ting  owneia. 

[Ed.  Note.— For  other  caaea,  see  Municipal 
Corporations.    Gent    Dig.    {§    681-686;     Dec. 

IL  Costs  ({  221*)-Oii  Appeal. 

In  the  abaence  of  atatnta,  tha  cleric  of  the 
Sopreme  Court  did  not  err,  when,  in  taxing 
costs  on  appeal  to  the  Supreme  Court  of  the 
United  States,  he  disallowed  certain  itema  ex- 
pended In  the  preparation  of  that  appeal  and 
paid  without  the  intervention  of  tfaia  court  or 
of  his  office. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Di«.  U  832,  834,  864-868;   Dec.  Dig.  i  221.*] 

Department  1.  Appeal  from  Sapetior 
Court,  Pierce  Ooonty;  W.  O.  Chapman, 
Judge. 

Actions  by  Manley  Sttor  and  wife,  and 
by  Edwin  Howard  and  others,  against  ths 
city  of  Tacoma  and  the  Chicago  Milwaukee 
ft  8t  Paul  Railway  Company.  From  a  Judg- 
ment of  nonsuit  and  dismisBal,  Bttor  and 
wife  appeal;  and  from  a  Judgment  of  dls- 
misaal  entered  upon  a  refusal  to  plead  tar^ 
ther  after  an  order  snatalnlns  a  demurrer 
to  the  complaint,  Howard  and  others  ap- 
peal On  further  oonstderatlon  after  remit- 
titur from  the  United  States  Supreme  Court 
Judgment  in  Ettor  Case  reversed  and  re- 
manded for  new  trial,  and  Judgment  in  How- 
ard Case  rerersed  and  remanded,  with  In- 
structions to  overrule  the  demurrer,  etc. 

Boyle,  Warburton  ft  Brockway,  of  Taooma, 
for  appellants  Ettor.  T.  L.  Stiles,  of  Taco- 
ma, for  respondent  City  of  Tacoma.  Oeo.  W. 
Korte,  of  Seattle^  tor  respondent  Railway  Co. 

CHADWICK,  J.  The  Judgment  of  this 
eonrt  reported  In  67  Wash.  60,  106  Pac.  478, 
107  Pac.  1061,  and  67  Wash.  688,  106  Pac. 
481,  107  Pac  1004,  waa  reversed  by  the 
Supreme  Court  of  the  United  States.  A  re- 
mittitur haa  come  down  in  each  case  com- 
manding farther  proceedings  not  Inconsistent 
with  the  decision  of  that  court  Ettor  t. 
aty  of  Tacoma,  228  U.  B.  148,  88  Sap.  Ct 
428,  57  L.  EJd.  773. 

[1]  The  defendant  Chicago,  Milwaukee  ft 
St  Fanl  Railway' Company,  of  Washington, 
and  the  city  of  Tacoma  were  sued  by  plain- 
tiffs as  Joint  tort-feasors.  The  liability  of 
the  railway  company  to  respond  In  damages 
was  not  dlacoBsed  by  this  court  It  was 
argued  In  the  briefs  filed  by  the  railway 
company  in  the  Supreme  Oourt  of  the  United 
States,  but  that  court  did  not  imss  upon  the 
question.  That  court  went  no  further  In 
its  opinion  than  to  dedde  the  particular 
question  upon  which  oar  former  opinions 
tarn,  that  Is,  the  validity  and  constitution- 
ality of  the  act  of  the  Legislature  of  this 
state.  Session  Laws  1909  (Laws  1909,  p. 
161,  {  1).  The  railway  company  and  the 
dty  filed  separate  answers  denying  liability 
on  groonds  other  than  those  based  upon  the 
statute  of  1909.  The  parties  defendant  ap- 
peared separately  and  filed  briefs  in  this 
court    Tbelr  proffered  defenses  have  never 


been  passed  upon.  This  being  made  to  ai>- 
pear  by  motion,  we  believe  that  the  defend- 
ante  are  entitled  to  have  the  questions  raised 
by  them  passed  uix>n,  and  that  our  considera- 
tion of  them  will  not  be  a  proceeding  Incon- 
sistent with  the  decision  of  the  Supreme 
Oourt  of  the  United  States. 

[2]  In  the  year  1906  the  railway  company 
was  seeking  entrance  Into  and  terminal  facil- 
ities at  the  dty  of  Tacoma.  It  had  acquired 
certein  property  for  terminal  uses.  Hie 
property  was  at  that  time  platted  ground 
and  a  part  of  what  was  known  as  Indian 
addition  to  the  dty  of  Tacoma.  It  was  not 
embraced  within  the  corporate  limits  of  the 
dty.  The  railway  company  entered  Into  a 
contract  with  the  county  commissioners  of 
Pierce  county,  wherein  It  agreed  that  in 
consideration  of  the  vacation  of  a  part  of 
M  and  N  streets.  In  the  plat  of  Indian  ad- 
dition, It  would,  at  its  own  cost,  grade  a 
roadway  SO  feet  wide  In  the  center  of  Twen- 
ty-Sixth street.  In  Indian  addition.  The  work 
of  grading  was  to  be  done  under  plans  to  be 
approved  by  the  county  engineer.  These 
plans  were  prepared  and  submitted  to  the 
county  engineer  for  approval  Pending  the 
contract  and  the  offer  of  the  plans,  a  move- 
ment to  bring  Indian  addition  within  the  cor- 
porate limlte  of  the  dty  was  pat  under  way, 
and  the  county  mgineer  suggested  to  the  en- 
gineer of  the  railway  company  that  he  take 
the  plans  to  the  dty  engineer  for  his  ap- 
proval. This  was  done  The  dty  engineer 
made  some  slight  suggestions.  He  drew  some 
marks  upon  the  plat  to  indicate  his  ideas 
of  what  the  grade  should  be.  In  the  spring 
of  1908  the  railway  company  graded  Twenty- 
Sixth  street  The  dty  engineer  was  upon 
or  about  the  work  from  time  to  time.  He 
had  a  copy  of  the  contract  with  the  county 
commissioners.  The  mayor  and  the  com- 
missioner of  public  works  were  aware  that 
the  work  was  going  on,  and  upon  one  oc^ 
casion,  if  not  more,  the  commissioner  made 
some  suggestion  with  reference  thereto. 
Some  of  the  dty  coundlmen,  probably  a 
minority  of  them,  visited  the  work  and  were 
aware  of  the  fact  that  It  was  being  done 
by  the  railway  company.  The  members  of 
the  committee  on  streete  were  also  upon  the 
ground  and  had  notice  that  the  work  was 
being  done.  In  the  progress  of  the  work  a 
water  main  was  broken.  This  was  repaired 
by  the  dty  under  the  direction  of  the  dty 
engineer.  The  work  was  completed  to  the 
satisfaction  of  the  dty  engineer,  but  was 
never  formally  acc^ted  by  the  d^.  There- 
after plaintiffs  brought  an  action  to  recover 
damages  under  section  47,  c.  84,  Laws  1883, 
p.  207,  and  section  48,  a  163,  Laws  1907,  p. 
83& 

Upon  this  state  of  facts  we  are  of  the 
opinion  that  the  railway  company  Is  not 
liable  to  answer  in  damages.  The  theory 
upon  which  It  Is  sought  to  hold  the  railway 
company  is  that  the  dty  being  a  tort-feasor 
and  having  assumed  to  do  or  having  pennlt- 
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ted  the  work  to  be  done  under  ctrcumetancea 
that  would  estop  it  to  deny  its  responsibility 
and  the  agency  of  the  railway  company,  Its 
agent  is  bound  to  answer  with  the  prindpaL 
It  will  be  borne  in  mind  that  the  railway 
company  occupies  no  part  of  the  street  in 
front  of  appellants'  property.  It  has  done  no 
more  than  improve  an  unimproved  street 
according  to  plans  approved  by  and  under 
the  direction  of  the  city  engineer.  We  do  not 
understand  that  it  is  charged  that  the  work 
was  negligently  done.  This  court  is  commit- 
ted to  the  doctrine  that  where  work  is  done 
by  a  contractor  for  the  city  in  accordance 
with  plans  furnished  by  the  city  and  under 
its  direction,  and  it  is  not  made  to  appear 
that  the  work  has  been  negligently  done,  the 
contractor  is  not  liable.  Kaler  v.  Pnget 
Sound  Bridge  &  Dredging  Co.,  72  Wash.  407, 
130  Pac.  894;  Casassa  v.  Seattle,  66  Wash. 
146,  119  Paa  13;  Potter  v,  Spokane,  63 
Wash.  267,  115  Pac.  176;  Qulnn  v.  Peterson 
&  Co.,  69  Wash.  207,  124  Pac.  502;  Stem 
V.  Spokane,  73  Wash.  118,  131  Pac.  476.  In 
principle  the  railway  company  is  in  the  same 
situation  as  a  compensated  contractor.  It 
had  no  interest  other  than  to  do  the  work 
and  to  receive  its  compensation,  which  It  did 
in  property  instead  of  money. 

[3]  We  notice,  however,  that  it  is  said  by  the 
plaintiffs,  in  their  brief  filed  in  the  Supreme 
Court  of  the  United  States,  that:  "When  the 
city,  by  its  engineer,  ordered  the  work  to 
be  done  in  a  certain  manner,  and  vacated 
M  and  N  streets,  and  the  railway  company 
accepted  such  vacation  and  built  the  grade  as 
directed  by  the  dty,  they  impliedly  agreed 
that  their  rights  and  liabilities  the  one  to 
the  other  should  be  as  set  out  in  the  order 
of  the  board.  One  of  these  provisions  was 
that  the  grading  of  the  street  should  be  at 
the  railway  company's  'own  expense,  and 
without  cost  or  charges  to  or  upon  the  said 
county  of  Pierce.'  Under  the  statute  govern- 
ing the  dty,  which  by  the  mutual  accept- 
ance of  the  parties  succeeded  in  the  contract 
to  the  county  of  Pierce,  a  part  of  this  ex- 
pense so  contraded  to  be  paid  was  payment 
of  compensation  to  the  property  owners.  The 
railway  company  has  therefore,  by  proceed- 
ing as  though  the  original  order  of  vacation 
were  a  contract  between  itself  and  the  dty, 
agreed  to  pay  plaintiffs  in  error  for  the  in- 
jury which  they  would  sustain.  The  prom- 
ise was  obvlou^  not  only  for  the  benefit  of 
the  dty,  but  for  the  benefit  of  the  property 
owners,  and  they  may  rely  upon  it  in  an  ac- 
tion to  recover  such  damages.  This  is  not 
only  the  universal  rule  in  the  United  States, 
but  is  made  positive  by  the  provisions  of 
the  Washington  Code  (Rem.  &  Bal.  §  179) 
that  'every  action  shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest,'  except 
as  otherwise  specially  provided."  We  are 
unable  to  follow  the  reasoning  of  counsel. 
The  words  "own  expense  and  without  cost  or 
charges  to  or  upon  the  said  county  of  Pierce," 
cannot  be  given  the  meaning  contended  for 


for  two  reasons:  First,  it  Is  obvious  that  the 
expenses,  costs,  and  charges  contemplated 
were  the  cost  of  making  the  grade  conform 
to  the  plans  and'  spedfications.  The  words 
"costs  or  charges"  add  nothing  to  the  word 
"expense."  The  word  "expense"  is  used 
to  define  the  promise  of  the  railroad  com- 
pany, and  the  words  "cost  or  charges"  are 
used  by  the  other  contracting  party  to  dis- 
claim any  liability  to  those  who  might  do 
the  work.  Furthermore,  at  the  time  the  con- 
tract was  made,  the  payment  of  damages 
as  for  compensation  for  properly  taken  or 
damaged  could  not  have  been  within  the  con- 
templation of  the  parties. 

[4]  It  has  rarely,  if  ever,  been  held,  and 
certainly  not  In  this  state,  that  a  property 
owner  abutting  a  public  highway  owned  by 
the  county  and  subject  to  the  jurisdiction  of 
the  county  commissioners  can  recover  dam- 
ages for  an  improvement  of  the  highway  or 
for  a  change  in  its  grade. 

[f]  At  the  time  the  words  relied  on  were 
written,  the  county  had  jurisdiction  over  the 
street  that  was  thereafter  improved,  and  the 
law  will  presume  that  the  parties  contracted 
with  reference  to  the  facts  and  the  law  as 
they  existed  at  the  time. 

It  is  earnestly  contended  by  the  dty  attor- 
ney that  the  dty  is  not  liable  for  the  reason 
that  the  work  was  done  under  a  contract 
made  with  the  county  which  was  lawful  at 
the  time  it  was  made;  that  the  plans  were 
never  formally  adopted;  that  the  approval 
of  the  dty  engineer  of  the  plat  was  no  more 
or  less  than  a  suggestion  which  in  itself 
was  so  slight  that  it  would  not  bind  the 
dty;  that  the  superintendency  of  the  dty 
engineer  was  unauthorized;  that  the  work 
was  never  formally  accepted  and  that  a 
knowledge  on  the  part  of  a  minority  of  the 
coundlmen  would  not  amount  to  a  ratiflca- 
tion  or  work  an  estoppel  on  the  part  of  the 
dty.  No  cases  have  been  dted  by  counsel 
nor  have  we  been  able  to  find  any  covering 
the  exact  state  of  facts  now  before  as.  In 
consequence  we  are  put  to  the  stress  of 
searching  out  such  fundamental  prindples 
as  in  our  judgment  are  controlling. 

[6J  It  is  settled  in  this  period  of  the  law's 
evolution  that  when  territory  is  annexed  or 
brought  Into  a  dty  the  authority  of  the  dty 
is  ipso  facto  extended  over  the  new  territoi?, 
and  It  becomes  subject  to  the  control  and 
supervision  of  the  munldpal  authority.  Oat- 
side  territory  when  annexed  "shall  thereupon 
become  a  part  of  such  dty  and  subject  to  all 
its  laws  and  ordinances  then  and  thereafter 
la  force."  Rem.  &  BaL  Code,  (  7449 ;  Pete^ 
son  V.  Tacoma  R.  &  Power  Co.,  60  Wash.  406, 
111  Pac.  338,  140  Am.  St.  Rep.  936;  Railroad 
Co.  V.  Defiance,  52  Ohio  St  263-299,  40  N.  E. 
89;  St  Louis  Oas  Light  Co.  v.  City  of  St 
Louis,  46  Mo.  121;  Trustees  of  Schools  r. 
Board  of  Sdiool  Inspection,  214  HI.  30,  73  N. 
E.  412. 

[7-10]  It  would  necessarily  follow  that  con- 
tracts theretofore  entered  into  by  the  l%ia- 
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laUTe  or  admlnlBtntlre  body  haTlng  Jaris- 
actlon  orer  the  new  territory,  and  not  then 
executed,  or  If  of  snch  dtaracter  that  their 
«xecntion  would  be  inconsistent  with  or  tend 
to  defMt  the  contracts,  rights,  powers,  and 
duties  of  the  annexing  municipality  and  not 
coming  within  some  guarantee  of  the  C!on- 
stltntlon,  should  be  held  to  be  extinguished 
by  the  act  of  annezatton.    The  case  of  Peter- 
son la  controlling  in  principle.     We  there 
held,  that  where  the  Umlts  of  a  dty  were 
extended  so  as  to  take  in  a  part  of  a  street 
nllway  then  being  operated  through  the  dty 
and  apon  a  public  road  beyond  the  dty  lim- 
its imder  franchise  from  the  county  commis- 
sioners, that  the  frandiise  was  abrogated 
by  the  annexation,  and  that  the  railway  com- 
pany was  bound  to  carry  paasenfers  within 
the  limits  of  the  dty  as  extended  for  one 
fare  of  five  cents  as  then  provided  in  Its 
contract  with  the  dty  and  as  eTidenced  by 
an  ordinance.    The  dty  was  not  bound  to 
act  apon  or  acquiesce  in  a  contract  made  by 
the  county  with  the  railway  company;    but 
the  contract  thati^aa  made  was  a  lawful  one 
and  might  have  been  entered  into  by  the 
dty  on  Its  own  account     This  court  has 
frequently  held  that,  where  a  contract  Is  not 
unlawful  and  for  that  reason  ultra  Tires, 
the  dty  will  be  bound  by  the  same  rules 
which  govern  individuals  in  dealing  one  with 
another.    State  ex  rel.  Maddaugh  v.  Bitter, 
14  Wash.  64S,  134  Pac.  402;   Qreen  v.  Okan- 
ogan County,  80  Wash.  309,  lU  Pac.  226,  114 
Pac.  457;    Franklin  County  v.  Carstens,  68 
Wash.  176,  122  Pac.  999;  Orlswell  v.  Directors 
of  School  Dlst.,  84  Wash.  420,  76  Pac.  984; 
Coliseum  Inv.  Co.  v.  King  County,  72  Wash. 
687,  131  Pac  245;   Turner  Inv.  Co.  v,  Seat- 
Ue,  70  Wash.  201,  126  Pac.  426,  41  Lw  R.  A. 
(N.  S.)  781.    There  Is  much  confusion  in  the 
books  in  applying  the  principles  of  ratlflca- 
tion  and  estoppel  to  munldpal  corporations. 
We  confess  our  confusion  in  determining  up- 
on which  ground  we  should  rest  our  ded- 
Blon.    We  believe  that  it  may  be  rested  upon 
dther  ground,  but  more  securely  upon  the 
ground  of  ratification.    That  an  unauthoriz- 
ed contract  may  be  ratified  by  a  dty  will  not 
be  denied  and  needs  no  dtatlon  of  author- 
ity.    The   only  question  for  us  is  whether 
the  conduct  of  the  dty  has  been  such  as  to 
make  ratification.    We  think  there  was  suffi- 
cient notice  to  the  various  administrative  of- 
ficers of  the  dty  to  make  it  chargeable  with 
knowledge  of  the  fact  that  the  work  was  go- 
ing on,  it  haying  extended,  as  we  now  remem- 
ber, over  a  period  of  two  or  three  months. 
The  contract  with  the  county  was  a  matter  of 
public  record.    The  dty  might  have  disclaim- 


ed the  contract  and  denied  the  right  of  the 
railway  company  to  proceed.  A  dty  is  not 
bound  to  accept  the  tncnmbranoe  of  an  exec- 
utory contract  when  annexing  territory,  but 
it  may  do  so.  For  the  purposes  of  this  argu- 
ment we  will  assume,  as  the  dty  attorney 
insists  the  fact  to  be,  that  the  dty  coundl 
did  not  by  any  affirmative  act  ratify  the  con- 
tract under  which  the  work  was  done.  But 
it  does  not  follow  that  the  lack  of  an  afflrm- 
atlre  act  wUl  exempt  the  dty.  It  may  be 
bound  by  its  inaction.  It  may  be  bound 
bf  a  vote  of  its  council;  by  the  acceptance 
of  benefits;  by  paying  for  services  in  con- 
nection with  the  work;  or  by  bringing  an 
action  at  law  upon  the  contract,  or  by  mere 
silence.  McQuillin  on  Munldpal  Corpora- 
tions, S  1208.  But  it  does  not  follow  that  the 
city  can  escape  the  payment  of  damage;.  If 
any  there  be.  The  contract  made  by  the 
county  measures  the  relative  rights  of  the 
dty  and  the  railway  comitany.  Not  having 
arrested  the  work  i>endlng  an  assessment 
of  damages,  the  dty  must  be  held  to  have 
adopted  it  as  a  proper  munldpal  improve- 
ment, and  cannot  now  assert  that  it  was  not 
done  under  its  authority.  Klncaid  t.  Seattle, 
74  Wash.  617,  1S4  Pac.  504.  Under  the  law 
as  the  Supreme  Court  of  the  United  §tates 
has  declared  it  to  be  at  the  time  the  work 
was  done  the  dty  must  meet  its  liability. 

[It]  In  taxing  the  costs  on  appeal  to  the 
Supreme  Court  of  the  United  States,  the 
derk  of  this  court  disallowed  certain  Items 
that  were  expended  In  the  preparation  of  the 
appeals.  There  Is  no  statute  covering  the 
taxation  of  costs  in  a  case  like  this,  and  we 
think  the  derk  did  not  err  when  he  refused 
to  tax  items  of  expenditure  as  costs  that 
were  paid  without  the  intervention  of  this 
court  or  of  his  office,  which  cannot  be  check- 
ed by  reference  to  our  statutes  or  to  our 
practice  in  cases  appealed  to  this  court.  If 
the  items  complained  of  are  properly  taxable, 
it  would  seem  that  they  should  have  been  so 
taxed  In  the  other  court  The  order  taxing 
costs  is  approved. 

The  Ettor  Case  comes  here  from  a  Judg- 
ment of  nonsuit  and  dismissal.  It  will  be 
remanded  for  a  new  trial. 

The  Howard  Case  comes  here  from  a  Judg- 
ment of  dismissal  entered  upon  a  refusal  to 
plead  further  after  the  entry  of  an  order 
sustaining  a  demurrer  to  the  complaint  It 
will  be  remanded  with  Instructions  to  over- 
rule the  demurrer  and  for  further  proceed- 
ings. 

CROW,  0.  J.,  and  GOSB,  ELMS,  and 
MAIN,  JX,  concur. 
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TIEDEMANN  r.  OaEDBUANN.    (No.  2,076.) 
(Saprenm  Gonrt  of  Nevada.     Dm.  81,   1913.) 

1.  GotTBTs  (I  12*>— JuBisDionoH— BxsiDBnoa 
ow  Plaintiff. 

The  Liegislatiire  mar  permit  an  action  by 
nonreeident  plaintiff  against  a  resident  defend- 
ant 

[Ed.  Note. — For  other  cases,  see  CSourts,  Cent. 
Dig.  li  32-36,  40,  41,  43,  45 ;   Dec  Digri  12.»] 

2.  SiATtmcs  (g  270*)— Ahendubnt— EiTEOT. 

An  amendment  not  in  force  when  an  ac- 
tion was  bronght  under  the  original  statate 
does  not  affect  such  action. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  t  363 ;   Dec.  Dig.  {  270.*] 

8.  DivoBOK    (S    62*)  — Acnoirs  — Bight    to 

Maintain. 

It  la  competent  to  permit  a  resident  plains 
tiff  to  maintain  an  action  for  divorce  in  the 
county  where  the  defendant  may  be  found. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §|  200-202,  208-216,  220,  282; 
Dec.  Dig.  S  ^.*] 

4.  Pleading  (§  214*)— Dbmubbbb— Efbimt. 

A  demurrer  admits  the  allegations  of  the 
pleading  attacked. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i{  625^634;   Dec.  Dig.  i  214.*] 

6.  DivoBcx   (I  62*)— Actions— Mauttknancx 

—"Found." 
'  Under  Rev.  Laws,  |  6838,  providing  that 
divorce  may  be  obtained  by  complaint  under 
oath  to  the  district  court  of  the  county  in 
which  the  defendant  shall  reside  or  be  found, 
or  in  which  the  plaintiff  shall  have  resided  six 
months  before  suit  the  expression  "found," 
being  used  in  contradistinction  to  "reside," 
must,  in  view  of  St  1861,  c  103,  tit  3,  §  28, 
providing  that  summons  shall  be  served  by  the 
sheriff  of  the  county  where  the  defendant  is 
found,  be  held  to  mean  in  the  county  in  which 
personal  service  may  be  had  on  the  defendant 
and  hence  a  complaint  in  an  action  for  divorce 
is  sufficient  where  service  was  duly  made  on 
the  defendant  even  though  it  did  not  show 
that  plaintiff  had  been  an  actual  resident  for 
the  SIX  months  required  to  give  the  court  juris- 
diction regardless  of  defendant's  residence. 

[Bid.  Note.— For  other  cases,  see  Divorce,  Cent 
D^  |§  20&-202,  208-216,  zio,  282 ;    Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  p.  2927 ;   vol.  8,  p.  7668.] 

McCarran,  J.,  dissenting. 

Appeal  from  District  Court,  Ormsby  Coirn- 
ly;    Frank  P.  Langan,  Jndge. 

Action  for  divorce  by  Oertmde  Eleanor 
Tiedemann  against  Rudolph  Ernest  Tlede- 
mann.  From  a  Judgment  dismissing  the 
complaint,  plaintUT  appeals.  Reversed  and 
remanded. 

Alfred  CIiartBi  of  Carson  City,  for  appel- 
lant Samuel  Piatt,  of  Carson  City,  for  re- 
spondent 

NOBCROSS,  J.  This  Is  an  appeal  from  a 
Judgment  of  dismissal  of  plaintltTs  action  for 
a  divorce,  based  upon  an  order  sustaining  a 
demurrer  to  plaintUTs  complaint.  The  com- 
plaint in  the  action  was  filed  in  tbe  First 
Judicial  district  court  in  and  for  Ormsby 
county  on  August  16, 1912.  On  the  same  day 
summons  was  issued  and  served  on  the  de- 


faidant  wttUn  aald  oomtjr  at  Ormsby. 
Thereupon  the  defendant  appeared  qieclally 
by  his  counsel  for  the  purpose  of  moving  to 
set  aside  the  serrice  of  summona.  An  order 
was  subsequently  made  setting  aside  the 
service.  From  this  order  an  appeal  was  tak- 
en to  tills  court  and  the  order  reversed. 
Tiedemann  t.  Tiedemann,  85  Nev.  269,  129 
Paa  818.  Defendant,  throosh  his  oonnsel, 
then  filed  a  demurrer  to  tbe  complaint  up- 
on two  grounds: 

"I.  That  said  complaint  does  not  state 
facts  sufficient  to  constitnte  a  cause  of  ac- 
tion. 

"II.  That  the  court  has  no  jurtedictlon  of 
tbe  person  of  the  defendant  nor  of  tbe  sub- 
ject-matter of  tbe  action  for  the  reasons: 
(a)  The  complaint  does  not  show  on  its  face 
that  tbe  plaintiff  was  at  the  time  of  the 
filing  of  the  complaint  a  resident  wltbin  the 
county  of  Ormsby,  state  of  Nevada,  six 
months  immediately  last  past  preceding  the 
filing  of  said  complaint  (b)  The  complaint 
does  not  show  upon  its  face  tbat  tbe  defend- 
ant was  a  resident  wltliin  tb«  county  of  Orms- 
by, state  of  Nevada,  for  six  months  immedi- 
ately last  past  preceding  the  filing  of  said 
complaint  (c)  The  complaint  does  not  show 
upon  its  face  that  the  plaintiff  was  a  resident 
within  tbe  county  of  Ormsby,  state  of  Ne- 
vada, for  the  continuous  period  of  six  months 
last  past  preceding  the  filing  of  said  com- 
plaint (d)  The  complaint  does  not  show  up- 
on its  face  that  the  defendant  was  a  resident 
within  the  county  of  Ormsby,  state  of  Neva- 
da, for  six  months  continuously  last  past 
immediately  preceding  tbe  filing  of  said 
complaint" 

The  first  and  second  paragraphs  of  plain- 
tiff's complaint  contain  the  only  all^ations 
relative  to  residence  of  either  plaintiff  or  de- 
fendant   These  allegations  are  as  follows : 

"I.  That  plaintiff  is  a  resident  of  Carson 
City,  Ormsby  county,  state  of  Nevada. 

"II.  That  plaintiff  is  informed  and  believes, 
and  upon  such  information  and  belief  alleges 
tbe  fact  to  be,  that  said  defendant  Is  now 
within  and  can  be  found  in  said  county  of 
Ormsby,  and  within  tbe  Jurisdiction  of  this 
court" 

Section  22  of  "An  act  relating  to  Marriage 
and  Divorce,"  approved  November  28,  1861, 
provides :  "Divorce  from  the  bonds  of  matri- 
mony may  be  obtained,  by  complaint  under 
oath,  to  tbe  district  court  of  the  county  in 
which  tbe  cause  therefor  shall  have  accrued, 
or  in  which  tbe  defendant  shall  reside  or  be 
found,  or  in  which  tbe  plaintiff  shall  reside, 
if  the  latter  be  either  the  county  in  whlcb  tfaa 
parties  last  cohabited,  or  in  which  the  plain- 
tiff shall  have  resided  six  months  before  suit 
be  brought,  for  tbe  following  causes."  Bev. 
Laws,  i  6838. 

Section  1  of  "An  act  defining  what  shall 
constitute  legal  residence  in  tbe  state  of  Ne- 
vada," approved  March  22,  1911,  provides: 
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"The  legal  residence  of  a  person  with  refer- 
ence to  hla  or  ber  rU^t  of  saflrrage,  eligibil- 
ity to  office,  right  of  natnrallzation,  right  to 
miiititMiTi  or  defend  any  suit  at  law  or  in 
equity,  or  any  other  right  dependent  on  res- 
idence, Ifl  that  place  where  he  or  she  shall 
have  been  actnally,  physically  and  corpo- 
really present  within  the  state  or  county,  as 
the  case  may  be,  during  all  of  the  period  for 
which  residence  Is  claimed  by  him  or  her," 
Her.  liAws,  i  3609. 

In  the  recent  case  of  Flemmlng  v.  Flem- 
mlng,  36  Nev.  — ,  134  Pac.  445,  we  had  oc- 
casion to  consider  the  sufficiency  of  allega- 
tions in  a  complaint  for  divorce,  where  the 
plaintiff  based  his  right  of  action  solely  up- 
on his  own  residence.  In  that  case  we  held 
"that  the  residence  required  by  the  statute 
(section  S888,  B.  K)  and  contemplated  by  the 
Session  Act  of  1911  was  actual  residence; 
that  is,  physical,  corporeal  presence  and  not 
alone  1^^  residence  or  domicile;''  for  the  pe- 
riod of  six  months  within  the  coimty  where 
suit  was  instituted. 

CJounsel  for  respondent  contends  that  the 
Flemmlng  Case  is  conclusive  against  appel- 
lant on  this  appeal.  If,  as  in  the  Flemmlng 
Oase^  appellant  in  this  case  was  relying  on 
her  own  residence  within  the  state  as  a  ba- 
sis of  jurisdiction  over  the  subject-matter 
of  the  action,  the  complaint,  unquestionably, 
would  be  insufficient  Appellant,  however,  is 
not  relying  alone  upon  the  allegation  of  her 
own  residence,  as  a  basis  for  the  court's  ]n- 
rlsdlction,  but,  together  with  that,  upon  the 
allegation  that  the  suit  is  brought  within  the 
county  where  the  defendant  can  be  "found." 

It  will  be  observed  that  by  the  provisions 
of  section  22  of  the  Marriage  and  Divorce 
Act,  quoted  supra  (Rev.  Laws,  {  S838),  Ju- 
risdiction may  be  acquired  in  the  court  of  a 
comity  when  either  of  five  different  states  of 
tect  is  shown  to  exist,  to  wit :  (a)  In  which 
the  cause  therefor  shall  have  accrued,  (b) 
In  which  the  defendant  sliaU  reside,  (c)  In 
which  the  defendant  shall  be  found,  (d)  In 
which  the  plalntlfl  shall  reside  and  the  par- 
ties last  cohabited,  (e)  In  which  the  plain- 
tiff shall  have  resided  six  months  before  suit 
was  brought. 

It  is  manifest  that  the  territorial  Legisla- 
ture of  1861  only  Intended  to  make  a  six 
months'  residence  essential  when  the  plain- 
tiff relied  alone  on  his  or  her  reemence. 
The  Marriage  and  Divorce  Act  provided  for 
■even  distinct  grounds  for  divorce.  If  both 
parties  were  within  the  territory  or  state,  a 
cause  of  action  might  accrue,  regardless  of 
the  time  the  parties  may  have  been  within 
the  territory  or  state,  under  either  the  first, 
Moond,  fourth,  or  sixth  spedflcatlons  of 
grounds  fbr  divorce.  In  such  an  event  the 
tength  of  residence  of  ^ther  of  the  parties 
wag  Immaterial  so  far  as  b^ng  essential  to 
invest  the  oonrt  with  jurisdiction.  If  the 
•nit  was  broaght  in  the  county  where  the 
drtlaidant  resided  or  was  found,  the  length 
of  residency  of  the  plalntlfl  was  likewise  im- 


material. If  the  plaintiff  instituted  action 
within  the  county  where  the  parties  last  co- 
habited, a  six  months'  residence  upon  the 
part  of  plalntlfl  is,  also,  not  required.  The 
act  of  1911,  supra,  only  affects  the  character 
of  residence,  where  reEddence  is  essential  to 
jurisdiction. 

In  the  Flemmlng  Case  the  plaintiff  relied 
on  his  own  residence  for  six  months  to  estab- 
lish jurisdiction  in  the  court  over  the  parties 
and  the  subject-matter  of  the  action.  In  this 
case  jurisdiction  rests  upon  the  allegation 
of  residence  upon  the 'part  of  the  plaintiff 
and  that  defendant  could  be  found  in  the 
county  in  which  suit  was  instituted.  The  de- 
fendant was  served  with  summons  within 
Ormsby  county  the  same  day  the  complaint 
was  sworn  to  and  filed.  Whether  the  court 
below  was  invested  with  jurisdiction  by  vir- 
tue of  the  allegations  in  the  complaint  de- 
pends upon  the  construction  to  be  placed  on 
the  word  "found"  as  used  in  the  statute. 

The  circumstances  which  brought  the  de- 
fendant from  his  home  in  Connecticut  to 
Carson  City  are  set  forth  in  the  statement  of 
the  case  upon  the  former  appeal  from  the  or- 
der quashing  the  service  of  summons.  85 
Nev.  259,  129  Pac.  813.  There  is  no  contri- 
tion that  the  defendant  was  'within  Orms- 
by county,  at  the  time  the  suit  was  instituted 
and  the  summons  served,  by  reason  of  any 
collusion  between  the  parties  for  the  purpose 
of  such  a  service,  and  the  case  presents  no 
question  Of  collusion.  If  neither  of  the  par- 
ties had  a  reeddence  or  domicile  within  the 
state,  and  one  of  the  parties  took  up  a  tem- 
porary abode  therein  for  the  purpose  of  pro- 
curing a  divorce,  and  thereafter  the  other 
party,  in  collusion  with  the  plaintiff,  entered 
the  state  for  the  purpose  of  permitting  serv- 
ice to  be  made  upon  him  or  her,  as  the  case 
might  be,  doubtless,  such  a  state  of  facts 
would  not  confer  jurisdiction. 

[1]  None  of  the  states,  so  far  as  we  are 
advised,  have  a  statute  similar  to  the  one 
under  consideration,  and  there  are  no  deci- 
sions directly  in  point  to  aid  in  construing 
our  statute.  While  we  may  concede,  for  the 
purposes  of  this  appeal,  that  one  of  the  par- 
ties to  the  marriage  sought  to  be  dissolved 
must  be  a  resident  of  the  state,  it  does  not 
follow  that  a  residence  for  any  particular 
length  of  time  is  in  every  case  essential.  A 
statute  may  permit  an  action  by  a  nonresi- 
dent plalntlfl  against  a  resident  defendant 
Smith  V.  Smith,  4  Mackey  (D.  O.)  255;  Wat- 
kins  V.  Wetklns,  135  Masa  83. 

[2]  Although  our  Divorce  Act,  so  far  as  the 
question  here  Involved  is  concerned,  has  re- 
mained unchanged  from  the  date  of  its  en- 
actment, more  than  a  half  century  ago,  it 
has  never  before  become  necessary  for  this 
court  to  construe  its  peculiar  provisions. 
The  act  was  not  borrowed  from  any  of  the 
then  existing  Pacific  Coast  states  or  territo- 
ries. Whether  its  provisions  were  taken  from 
the  laws  of  some  eastern  state  or  territory, 
or  originated  with  the  Argonauts. who  corn- 
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posed  the  first  territorial  assembly,  we  are 
not  at  this  time  advised.  Suffice  it  to  say 
it  was  adopted  as  the  law  of  the  territory 
and  by  the  provisions  of  the  Constitution  be- 
came a  part  of  the  laws  of  the  state.  The 
Legislature  of  1913  adopted  an  amendment  to 
section  22,  supra,  which  takes  effect  Janu- 
ary 1, 1914,  adding  the  proviso:  "That  when 
at  the  time  the  cause  of  divorce  accrues,  the 
parties  shall  not  both  be  bona  fide  residents 
of  the  state,  no  court  shall  have  Jurisdiction 
to  grant  a  divorce,  unless  either  the  plaintiff 
or  the  defendant  shall  have  been  a  bona  fide 
resident  of  the  state  for  a  period  of  not  less 
than  one  year  next  preceding  the  commence- 
ment of  the  action."  St  1913,  p.  10.  As  this 
amendment  was  not  in  force  at  the  time  the 
action  was  brought.  It  does  not  affect  rights 
of  action  instituted  prior  to  the  time  the 
amendment  is  in  effect. 

[3]  We  can  find  no  legal  inhibition  to  the 
Legislature  giving  to  plaintiff,  who  is  a  res- 
ident of  the  state,  a  right  of  action  for  di- 
vorce and  establishing  Jurisdiction  over  the 
subject-matter  of  the  action  In  the  county 
where  the  defendant  may  be  found.  Wheth- 
er the  Legislature  would  have  such  power  in 
case  both  parties  were  nonresidents  and  there 
was  no  collusion,  It  Is  unnecessary  to  con- 
sider. 

[4, 6]  For  the  purpose  of  the  demurrer  It 
is  admitted  that  the  plaintiff  is  a  resident  of 
the  state,  and  it  will  be  assumed  that  her 
domicile  is  Identical  with  her  residence,  as 
it  is  not  contended  that  the  complaint  does 
not  state  a  cause  of  action  for  divorce.  Bish- 
op on  Marriage  &  Divorce,  voL  2,  S  124. 

When,  then,  may  a  defendant  be  said  to 
be  "found"  within  the  meaning  of  the  stat- 
ute? It  is  clear  from  the  statute  that  the 
word  "found"  is  used  in  contradistinction  to 
the  word  "reside."  The  action  then  may  be 
instituted  by  a  resident  of  the  state  in  a  court 
of  a  county,  regardless  of  the  residence  of 
the  defendant,  if  It  Is  alleged  that  he  can  be 
found  within  the  county  where  suit  Is  insti- 
tuted and  is  actually  served  with  process 
therein. 

There  Is  nothing  in  the  language  of  the 
statute  to  Indicate  that  the  Legislature  In 
using  the  word  "found"  intended  to  use  it  in 
any  sense  other  than  is  frequently  used  In 
statutes  relative  to  the  service  of  process. 
The  same  legislative  assembly  which  adopt- 
ed the  Marriage  and  Divorce  Act  (1861) 
adopted  a  Civil  Practice  Act  which  provides 
that  "summons  shall  be  served  by  the  sheriff 
of  the  county  where  the  defendant  is  found" 
(Stats.  1861,  p.  318).  The  word  Is  used  in 
other  sections  relative  to  service  and  has 
been  so  used  In  every  Civil  Practice  Act 
since  adopted.  It  is  used  in  the  practice  acts 
of  most,  if  not  all,  the  states,  to  mean  the 
county  in  which  the  service  of  process  may 
be  had  personally  upon  the  defendant  As 
no  other  reasonable  meaning  to  be  applied  to 
the  word  suggests  itself,  we  feel  constrained 


to  apply  the  same  meaning  which  the  word 
Imports  when  used  in  other  provisions  of 
law  relative  to  the  service  of  process. 

Aa  the  Legislature  had  the  power  to  enact 
this  law,  we  have  no  province  other  than  to 
construe  it  according  to  its  meaning  and,  bo 
construed,  to  enforce  It 

It  is  our  conclusions  that  the  complaint  al- 
leges sufficient  requisite  facts  to  invest  the 
court  with  Jurisdiction  of  the  subject-matter 
and  the  parties,  and  that  hence  the  ruling 
and  Judgment  of  the  court  were  erroneous. 

The  Judgment  is  reversed,  and  the  order 
sustaining  the  demurrer  is  set  aside,  subject 
to  the  privilege  of  defendant  to  answer,  with- 
in such  time  as  the  court  below  may  order. 

TALBOT,  C.  J.  I  concar  in  the  opinion 
and  order  as  written  by  Justice  NORCROS8. 

It  is  not  denied  by  any  of  the  aathorides 
that  the  power  to  regulate  marriage  and  di- 
vorce Is  vested  in  the  different  states,  and 
not  In  Congress,  under  the  federal  Constitu- 
tion. In  the  absence  of  some  prohibitive  or- 
ganic or  fundamental  provision — and  it  Is 
not  claimed  that  there  is  any  in  our  state 
Constitution — the  Legislature  is  empowered 
to  pass  such  laws  r^^ating  these  matters  as 
it  deems  best  Generally  speaking,  the  mari- 
tal status  of  the  citizen,  the  age  of  consent, 
the  manner  in  which  marriages  may  be  sol- 
emnized, the  obligations  it  imposes  affecting 
personal  or  property  rights,  the  time,  condi- 
tion of  residence,  and  causes  required  for  ob- 
taining divorce,  are  all  within  the  control  of 
the  state  and  subject  to  her  laws  as  enacted 
by  the  Legislature.  The  question  Is  not 
whether  as  individuals  or  as  legislators  we 
would  desire  to  have  other  restrictions  or  a 
different  enactment  Unless  clearly  void  foi' 
some  fundamental  cause,  it  is  the  duty  of  the 
courts  to  construe  the  statute  according  to 
its  language  and  the  evident  intention  of  the 
Legislature.  Humboldt  County  v.  ChnrchlU 
County,  6  Nev.  30;  Sawyer  v.  Dooley,  21 
Nev.  390,  32  Pac.  437;  State  v.  Irwin,  5  Nev. 
Ill ;  State  v.  Parkinson,  5  Not.  15 ;  State  v. 
Board  of  Commissioners,  21  Nev.  235,  29  Paa 
974;  Klrman  v.  Pownlng,  25  Nev.  378,  60 
Pac.  834,  61  Pac.  1090. 

The  policy  of  the  law  is  for  the  legialattve 
department  of  the  state  government  and  it 
is  not^or  the  courts  to  give  the  act  a  mean- 
ing different  from  any  implied  from  the 
words  it  contains.  State  v.  McClear,  11  Nev. 
39 ;  State  v.  Parkinson,  6  Nev.  15 ;  Ei  parte 
Boyce,  27  Nev.  299,  76  Pac  1,  66  U  B.  A.  47, 
1  Ann.  Cas.  66. 

The  court  cannot  read  Into  the  statute 
something  beyond  the  manifest  intention  of 
the  Legislature  as  gathered  from  its  lan- 
guage. The  function  of  the  court  Is  to  deter- 
mine the  intention  of  the  Legislature  from 
the  words  used,  in  accordance  with  establish- 
ed rules  of  statutory  construction.  Ex  parte 
Pittman,  31  Nev.  43,  99  Pac.  700,  22  U  B.  A. 
(N.  S.)  266,  20  Ann.  Caa.  1319. 
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In  the  Andrews  Case,  188  U.  S.  15,  23  Sup. 
Ot  237,  47  L.  Ed.  366,  it  was  held  tbat  the 
appearance  of  a  nonresident  defendant  does 
not  Invest  the  court  with  jurisdiction  of  a 
divorce  salt  instituted  by  a  person  who  has 
no  bona  fide  domicile  within  the  state.  Our 
district  court  in  Washoe  county  dismissed 
the  Sothem  Case  a  few  years  ago  because 
the  plaintiff  while  living  in  New  York,  and 
without  coming  here,  brought  suit  in  Nevada 
and  had  summons  served  upon  the  defendant, 
who  by  cliance  or  collusion  was  found  here, 
when  neither  was  a  resident  of  this  stale. 
The  restriction,  as  held  by  these  and  other 
decisions,  that  the  court  is  without  juris- 
diction in  an  action  for  divorce  when  neither 
of  the  parties  is  a  resident  of  the  state,  does 
not  apply  to  any  question  presented  by  this 
appeal,  because  it  is  alleged,  and  for  the 
purposes  of  the  demurrer  admitted,  that  the 
plaintiff  is  a  resident,  and  consequently  It  is 
not  necessary  to  determine  whether  these  de- 
cisions are  good  law  or  should  be  followed, 
whoi  it  does  not  appear  that  there  is  any 
constitutional  Inlilbition  against  allowing  the 
Legislature  to  confer  jurisdiction  upon  the 
courts  to  try  cases  for  divorce  between  non- 
resldenta;  nor  is  it  necessary  to  consider 
whether  these  cases  will  bear  analysis  In 
view  of  the  later  opinions  ot  the  Supreme 
Court  of  the  United  States,  holding  that  the 
federal  courts  have  jurisdiction  of  cases  in 
which  both  of  the  litigants  are  nonresidents 
if  no  motion  Is  made  to  move  the  case  away 
or  objection  made  to  the  jurisdiction.  If  It 
be  conceded  tbat  regardless  of  statute  it  is 
essential  that  at  least  one  of  the  parties 
must  be  a  resident  of  the  state  in  order  to 
give  the  court  jurisdiction  over  the  marital 
status  or  to  grant  a  divorce  the  decisions  do 
not  hold  that  this  residence  must  be  for  any 
particular  length  of  time  unless  required  by 
legislative  enactment 

As  our  statute  passed  at  the  territorial 
session  in  1861  provides  that  divorce  from 
•the  bonds  of  matrimony  may  be  obtained 
by  complaint  under  oath  to  the  district  court 
of  the  county  in  which  the  defendant  shall 
reside  or  be  found,  and  this  action  was 
brought  in  the  county  in  which  it  is  alleged, 
and  for  the  purposes  of  the  demurrer  and 
this  appeal  admitted,  the  plaintiff  resided 
and  In  which  the  defendant  was  found  at 
tile  time  it  was  commenced  and  has  been 
brought  within  the  provisions  of  the  statute, 
in  order  to  hold  that  the  action  is  not 
properly  brought  or  cannot  be  maintained, 
It  would  be  necessary  to  set  aside  or  in 
effect  judicially  amend  this  act  If  it  be 
argned  or  conceded  that  it  is  necessary  that 
in  addition  to  the  provision  of  the  statute 
that  suit  may  be  commenced  In  the  county 
where  the  defendant  is  found,  it  is  required 
tbat  one  of  the  parties  must  be  a  resident 
of  the  state,  that  requirement  is  fulfilled 
by  the  record.  The  act  does  provide  that 
suit  may  be  brought  in  the  county  In  wlilch 


the  plaintiff  shall  have  resided  for  six 
months  before  the  commencement  of  the 
action,  but  does  not  require  any  specified 
length  of  residence  by  the  plaintiff  if  suit 
be  brought  In  the  county  In  which  the  cause 
of  action  accrued  or  in  which  the  defend- 
ant shall  reside  or  be  found,  or  in  which  the 
plaintiff  shall  reside,  if  the  latter  be  the 
county  in  which  the  parties  last  cohabited. 
No  question  regarding  collusion  or  the  bona 
fides  of  the  residence  of  the  plaintiff  being 
involved,  and  the  time  of  residence  being 
one  of  ix>llcy  for  the  Legislature,  the  courts 
are  as  much  unauthorized  to  require  six 
months'  residence  of  the  plaintiff  in  the 
county  In  the  cases  where  the  statute  re- 
quires no  specified  length  of  residence,  as 
they  would  l>e  to  exact  one  or  more  years 
residence  in  the  cases  in  which  the  statute 
in  force  to  the  end  of  tills  year  designates  six 
months. 

In  Bishop  on  Marriage  &  Divorce  (6th  Ed.) 
vol.  2,  U  343b,  113,  and  113a.  It  is  said: 
"The  court,  to  render  a  valid  decree  of 
divorce^  must,  as  shown  in  preceding  dis- 
cussions, liave  jurisdiction  over  the  sub- 
ject-matter, which  is  the  marital  status 
either  of  one  of  the  parties  or  of  both,  and 
over  the  person  of  the  party  or  parties 
whose  status  is  to  be  dissolved.  *  *  * 
For  the  state,  including  its  government  tn 
every  other  department  as  well  as  its  courts, 
is  bound  by  the  law  of  nations,  aiid  it  has 
no  just  right  to  establish  a  domestic  rule, 
pertaining  to  a  thing  of  international  law 
like  the  marital  status.  In  conflict  there- 
with. Still,  If  it  does,  the  courts  are  com- 
pelled to  obey  the  statute,  in  preference  to 
the  unwritten  rule  of  nations.  *  *  *  As 
the  Legislature  is  under  high  obligations  not 
to  violate  the  law  of  nations,  its  commands 
on  this  question  of  international  law  may 
well  be  accepted  by  the  courts  as  expres- 
sive of  its  opinion  of  what  such  law  permits. 
When,  therefore,  a  judicial  tribunal  finds  a 
statute  of  its  own  state  directing  it  to  take 
the  jurisdiction  and  dissolve  marriages  in 
spedfled  circumstances,  it,  accepting  this 
as  expressive  of  the  legislative  interpreta- 
tion of  what  the  law  of  nations  allows,  may 
properly  regard  itself  at  liberty,  and  per- 
haps required,  to  hold  as  'valid  a  divorce 
pronounced  in  the  same  circumstances  In 
another  state  or  country.  It  was  as  com- 
pet^t  for  the  Legislature  to  commend  this 
as  the  other,  and  the  implication  is  very 
distinct  that  it  so  Intended.  In  a  Wis- 
consin case,  it  appeared  that  parties  were 
married  in  Wlscondn,  where  they  lived  to- 
gether, and  there  the  husband  committed  a 
matrimonial  offense.  The  wife,  afterward, 
\vithout  him,  went  to  reside  in  Minnesota, 
In  which  state  she  obtained  a  divorce  for 
this  offense  from  him;  he  not  appearing, 
and  having  merely  the  notice  by  publication 
which  the  laws  of  Minnesota  provided  for 
nonresident  defendanta    Yet  the  Wisconsin 
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courts  accepted  tbla  dlrorce  as  adequate  to 
change  in  Wisconsin  her  matrimonial  status." 

In  Jones  ▼.  Jones,  108  N.  Y.  41S,  16  N. 
O.  707,  2  Am.  St  Bep.  447,  and  Jones  t. 
Jones,  60  Tex.  451,  in  an  action  for  dlyoroe 
brought  by  the  husband  in  New  York,  It 
appeared  that  the  wife  had  obtained  a 
decree  of  divorce  from  him  in  Texas,  on 
the  ground  of  cruel  treatment.  In  a  suit  com- 
menced in  Texas,  on  service  of  the  petition 
and  citation  on  the  husband  in  the  city  of 
New  Tork  while  he  was  a  resident  there. 
Thereafter  the  husband  went  to  Texas,  filed 
an  answer  to  the  petition  which,  after  al- 
leging want  of  Jurlsdlctlom  of  the  person 
and  that  he  appeared  solely  for  the  pur- 
IKtse  of  a  motion  to  quash  the  service  of 
the  citation,  contained  a  general  denial  of 
the  allegations  of  the  petition.  The  court 
overruled  the  motion  to  quash  the  service, 
the  case  was  continued  until  the  next  term 
to  enable  the  husband  to  prepare  for  trial, 
was  tried,  and  a  decree  was  granted  which 
on  appeal  by  the  husband  was  affirmed. 
It  was  held  by  the  New  York  Court  of  Ap- 
peals that  the  Texas  decree  was  a  valid  and 
binding  adjudication,  that  the  husband  be- 
came bound  by  it  and  the  statute  of  that 
state,  which  made  the  filing  of  an  answer 
by  defendant  an  appearance  and  submis- 
sion to  the  Jurisdiction. 

In  Donegal  t.  Donegal,  8  Philllm.  697,  a 
resident  of  Dublin  appeared  in  a  divorce  suit 
brought  in  London  and  admitted  an  allega- 
tion of  the  bill  that  she  was  a  resident  of  St 
James,  Westminster.  There  being  no  collu- 
sion, it  was  held  that  the  court  had  Jurisdic- 
tion of  the  person. 

In  Cheever  v.  Wilson,  76  U.  S.  (0  WalL)  110, 
19  Lw  Ed.  604,  it  was  held  that  the  Constitu- 
tion and  laws  of  the  United  States  give  an 
Indiana  decree  of  divorce  the  same  effect 
elsewhere  which  it  has  in  that  state,  that  the 
finding  of  the  residence  of  the  plaintiff  by  the 
decree  was  sufficient  that  the  wife  may  ac- 
quire a  separate  domicile  from  her  husband 
whenever  It  is  necessary  and  proper  that  she 
should  do  so,  that  suit  may  be  Instituted  where 
the  wife  resides,  regardless  of  the  place  of 
marriage,  of  the  offense,  and  the  domicile  of 
the  husband.  The  following  appears  in  the 
opinion  of  the  Supreme  Court  of  the  United 
States  in  that  case:  "It  is  said  the  petitioner 
went  to  Indiana  to  procure  the  divorce,  and 
that  she  never  resided  there.  The  only  ques- 
tion is  as  to  the  reality  of  her  new  residence 
and  of  the  change  of  domicile.  Case  v. 
Clarke,  6  Mason,  70  [Fed.  Cas.  No.  2,490]; 
Cooper's  Lessee  v.  Galbraith,  8  Wash.  C.  O. 
650  [Fed.  Caa  No.  3,193];  McDonald  v. 
SmaUey,  1  Pet  620  [7  L.  Ed.  287].  That  she 
did  reside  in  the  coimty  where  the  petition 
was  filed  is  expressly  found  by  the  decree. 
Whether  this  finding  Is  conclusive,  or  only 
prima  fade  sufficient  is  a  point  on  which  the 
authorities  are  not  in  harmony.  Noyes  v. 
Butter,  6  Barb.  OX.  X.]  613;  Hall  t.  Williams, 


e  Pick.  [Mass.]  239  [17  Am.  Dec  356];  HOIt 
▼.  Doiyea,  7  Cranch,  481-487  [8  L.  Ed.  4111 
We  do  not  deem  it  necessary  to  express  aoy 
opinion  upon  the  point  The  finding  is  deai^ 
ly  sufficient  until  ovoxnme  by  adverse  testi- 
mony. None  adequate  to  Qiat  result  is  foTuid 
in  the  record.  Giving  to  what  there  is  Os 
fnllest  effect  it  only  raises  a  mu^/Moa.  that 
the  animus  amendl  may  have  been  wantiiig. 
It  is  Insisted  that  Cheever  never  resided  ia 
Indiana,  that  the  domicile  of  the  hnsband  b 
the  wife's,  and  that  she  cannot  have  a  differ- 
ent one  from  his.  The  converse  of  the  latter 
proposition  is  so  well  settled  that  it  would  be 
Idle  to  discuss  It  The  rule  Is  that  she  may 
acquire  a  separate  domicile  whenever  It  is 
necessary  or  proper  that  she  should  do  so. 
The  right  springs  from  the  necessity  of  its 
exercise,  and  endures  as  long  as  the  necessitT 
continues.  2  Bishop  on  Marriage  &  Divorce, 
476.  The  proceeding  for  a  divorce  may  be 
Instituted  where  the  wife  has  her  domldlei 
The  place  of  the  marriage^  of  the  offense, 
and  the  domicile  of  the  husband  are  of  no 
consequence.  Dltson  v.  Ditson,  4  R.  L  87.* 
A  number  of  other  cases  holding  that  the 
appearance  of  a  nonresident  defoidant  glTes 
the  court  Jurisdiction  to  enter  a  decree  are 
cited  In  the  note  under  this  decialon  in  19 
L.  Ed.  605. 

The  personal  service  of  sommoHs  on  the 
defendant  may  be  considered  as  equivalent  to 
his  appearance,  so  far  as  the  giving  of  Juris- 
diction is  concerned.  Section  5084  of  the 
Revised  Laws  provides:  "From  the  time  of 
the  service  of  the  summons  In  a  civil  action, 
the  court  shall  be  deemed  to  have  acquired 
Jurisdiction,  and  to  have  control  of  all  the 
subsequent  proceedings.  A  voluntary  appear- 
ance of  a  defendant  shall  be  equivalent  to 
personal  service  of  the  summons  upon  him." 

In  the  Atherton  Case,  181  U.  S.  155,  21  Sop. 
Ct  644,  45  li.  Ed.  795,  it  was  held  that  con- 
structive service  by  mailing  to  another  state 
notice  of  suit  will  make  a  decree  granting  a 
divorce  as  binding  on  the  defendant  as 
though  service  had  been  made  with  notice  in 
the  state  where  the  suit  was  pending,  or 
there  had  been  voluntary  appearance  in  the 
action.  Any  modification  of  that  case  or  of 
the  one  of  Cheever  v.  Wilson  by  the  divided 
court  of  five  to  four  In  the  Haddock  Case, 
201  U.  S.  565,  26  Sup.  Ct  527,  60  L.  Bd.  887, 
6  Ann.  Gas.  1,  does  not  affect  th^  applica- 
tion to  this  case;  for  there  ia  nothing  in  the 
opinion  of  any  of  the  Justices  concurring  or 
dissenting  whl<^  might  have  that  effect  In 
the  majority  opinion  in  the  Haddock  Case  it 
is  said:  "That  where  a  court  of  one  state, 
conformably  to  the  laws  of  such  state,  or  the 
state  through  Its  legislative  department  has 
acted  concerning  the  dissolution  of  the  mar- 
riage tle^  as  to  a  citizen  of  that  state,  such 
action  is  binding  in  that  state  as  to  such 
citizen,  and  the  validity  of  the  Judgment  may 
not  therein  be  questioned  on  the  ground  that 
the  action  of  the  state  In  dealing  with  Its 
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own  dtlzen  concerning  tlie  marriage  relation 
was  repngnant  to  ttie  due  process  clause  of 
the  Constitution.  Kfaynard  t.  Hill,  125  U.  S. 
190,  8  Sup.  Ct  723,  31  L.  Ed.  654.  In  that 
case  the  fiicts  were  these:  Uaynard  was 
married  in  Vermont,  and  the  husband  and 
wife  remored  to  Ohio,  from  whence  Maynard 
left  his  wife  and  family  and  went  to  Callfor^ 
nia.  Subsequently  be  acquired  a  domicile  In 
the  territory  of  Washington.  Being  there  so 
domiciled,  an  act  of  the  Legislature  of  the 
territory  was  passed  granting  a  divorce  to 
the  husband.  Maynard  continued  to  reside 
in  Washington,  and  there  remarried  and  died. 
The  children  of  the  former  wife,  claiming  in 
right  of  their  mother,  sued  In  a  court  of  the 
territory  of  Washington  to  recover  real  estate 
situated  in  the  territory,  and  one  of  the 
issues  for  decision  was  Uie  ralldlty  of  the 
Ieg:lslative  divorce  granted  to  the  father. 
The  statute  was  assailed  as  invalid,  on  the 
ground  that  Mrs.  Maynard  bad  no  notice, 
and  that  she  was  not  a  resident  of  the  terri- 
tory when  the  act  was  passed.  •  •  •  The 
power  of  the  territorial  Legislature^  in  the 
absence  of  restrictions  In  the  organic  act, 
to  £^ant  a  divorce  to  a  citizen  of  the  terri- 
tory was,  however,  upheld,  in  view  of  the 
nature  and  extent  of  the  authority  which  the 
government  jMssessed  over  the  marriage  re- 
lation.  It  was  therefore  decided  that  the 
courts  of  the  territory  committed  no  error 
in  giving  effect  within  the  territory  to  the 
divorce  In  question.  And  as  a  corollary  of 
the  recognized  power  of  a  government  thus 
to  deal  with  its  own  citizen  by  a  decree  which 
would  t>e  operative  within  Its  own  borders, 
irrespective  of  any  extraterritorial  efficacy. 
It  follows  that  the  right  of  another  sovereign- 
ty exists,  under  principles  of  comity,  to  give 
to  a  decree  so  rendered  such  efficacy  as  to 
that  government  may  seem  to  be  Justifled  by 
its  conceptions  of  duty  and  public  policy." 

In  the  dissenting  opinion  of  Justice  Brown 
In  tbe  Haddock  Case,  concurred  In  by  Justice 
Harlan,  Brewer,  and  Holmes,  it  is  said: 
"There  is  no  doubt  of  the  proposition  that  a 
decree  of  divorce  may  be  lawfully  obtained 
at  tlie  matrimonial  domicile,  notwithstanding 
that  the  defendant  may  have  taken  up  his  or 
her  residence  separate  from  the  other  party 
In  another  state,  providing  that  the  law  of 
the  domicile  with  respect  to  the  i>ersonal 
service  of  publication  be  scrupulously  ob- 
served. Atberton  v.  Atherton,  181  U.  S.  155, 
21  Sup.  Ct  544,  45  L.  Ed.  794.  Doubtless  the 
Jarlsdlction  of  the  court  granting  the  divorce 
may  be  Inquired  into,  and.  If  It  appear  that 
the  plaintiff  had  not  acquired  a  bona  fide 
domicile  in  that  state  at  the  time  of  Institut- 
ing proceedings,  the  decree  Is  open  to  a  col- 
lateral attack  (BeU  v.  BeU,  181  U.  S.  176,  21 
Snp.  Ct  651,  45  L.  Ed.  804),  and  a  recital  in 
the  proceedings  of  a  fact  necessary  to  show 
Jnrisdiction  may  be  contradicted  (Thompson 
■V.   Whitman,  18  Waa  457,  21  L.  Ed.  897; 


Streltwolf  T.  Streitwolf,  181  V.  S.  1T9,  21 
Snp.  Ot  553,  45  L.  Ed.  807 ;  Andrews  v.  An- 
drews, 188  U.  S.  14,  23  Sup.  Ct  237,  47  L. 
Ed.  366).  Subject  to  these  conditions,  each 
state  has  the  right  to  regulate  the  marital 
status  of  its  citizens,  at  least  so  far  as  to  de- 
termine in  what  manner  and  by  whom 
marriages  may  be  solemnized,  what  shall  be 
deemed  the  age  of  consent  what  obllgationB 
are  assumed,  what  property  rights  are  creat- 
ed, for  what  causes  divorces  shall  be  granted, 
for  what  length  of  time  the  domicile  of  plain- 
tiff shall  have  been  acquired  prior  to  the 
Institution  of  the  proceedings,  and  In  what 
mannv  notice  shall  be  given  to  the  defend- 
ant Nor  is  the  power  of  the  Legislature  in 
this  connection  ousted  by  the  fact  that  the 
other  party  to  the  contract  resides  In  another 
state,  provided  that  in  case  of  proceedings 
adverse  to  such  i>arty  he  or  she  shall  be  given 
such  notice  as  due  process  of  law  requires. 
If  such  proceedings  be  in  rem  or  quasi  in 
rem,  notice  by  publication  is  ordinarily  deem- 
ed sufficient  But  in  case  of  actions  in  per- 
sonam for  the  recovery  of  damages,  personal 
service  within  the  Jurisdiction  is  vital  to  the 
proceedings.  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  Ed.  566;  HuUng  v.  Kaw  VaUey  B.  & 
ImproT.  Co.,  180  n.  S.  560,  9  Sup.  Ot  603,  32 
h.  Ed.  1046." 

McCARRAN,  J.  From  the  opinion  of 
Judge  NORCBOSS,  as  well  as  the  concurring 
opinion  of  Chief  Justice  TALBOT,  I  dissent 


STATE  T.  BBSS. 
(Supreme  Court  of  Utah.     Dee.  22,  1913.) 

1.  PAMNT  ANn  GHII.D  (f  17*)— PaOSECDTlOK 
rOB  NOWSUPPORT  —  Dkstitutioh  —  SUFFI- 
OIXNCT  or  EVIDENCK. 

Evidence,  in  a  prosecution  of  a  father  for 
failure  and  refusal  to  support  his  minor  chil- 
dren, in  violation  of  Sess.  Lawf  1911,  c  105,  f 
1,  %«2d  to  support  a  finding  that  such  children 
were  in  deadtnte  and  necessitoua  drcum- 
Btances. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  |S  176-181;  Dec.  Dig.  §  17.»] 
Z  Pabbrt  Awn  Chii,d   (|  17*>— Pbossoution 

TOR  NONSTTPFORT— DbfXRSB. 

In  a  prosecution  of  a  father  for  failure  to 
support  his  minor  children,  in  violation  of  Sess. 
Laws  1911,  c.  106,  §  1,  it  was  no  defense  that 
the  destitution  of  the  children  was  relieved  by 
the  charitable  acts  of  third  persons. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  U  176-181;  Dec.  Dig.  {  17.*] 
3.  Parent  and  Child  (|  17*)— Pboseodtiok 

fob  nonsuppobt — wllufui,  dxreliotion. 
Where,  in  a  prosecution  of  a  father  for 
failure  to  support  his  minor  cliildren,  in  vio- 
lation of  Sess.  Laws  1911,  c.  105,  i  1,  the  evi- 
dence conclusively  showed  that  the  custody  of 
two  t>oys  had  been  awarded  him  by  a  divorce 
decree,  and  that  the  custodv  of  the  children 
concerning  whom  the  complaint  was  made  had 
been  awarded  to  the  mother,  that  he  tiad  noth- 
ing but  his  earnings,  that  the  current  and  nec- 
essary expenses  of  himself  and  the  two  boys 
far  exceeded  his  earnings,  and  that  he  did  not 
remain  idle  when  he  could  have  obtained  em- 


•nsr  otli«  cues  see  lune  topic  and  uctlon  NUUBER  in  Deo.  Dig.  *  Am.  Dig.  Ker-No.  Series  *  Rep'r  Indexes 


Digitized  by  LjOOQIC 


830 


137  PAOIPIO  BBPOBTBR 


(Utah 


ployment,  or  waste  any  part  of  hia  eanuDni, 
a  verdict  should  have  been  directed  in  his  fa- 
vor; it  beine  essential  to  snstain  a  conviction 
that  be  should  have  willfully  neglected  and  re- 
fused, without  just  excuse,  to  provide  for  the 
children  concerning  whom  complaint  was  made. 
[Ed.  Note. — For  other  cases,  see  Parent  and 
ChUd,  Cent.  Dig.  §§  17&-181;  Dec  Dig.  f  17.*] 

Appeal  from  District  Court,  Salt  Lake 
County ;   F.  C.  Loofbourow,  Judge. 

Robert  E.  Bess  was  convicted  of  having 
willfully  neglected  and  refused  to  provide 
for  the  support  of  his  minor  children,  and 
appeals.  Reversed,  with  directiona  to  dis- 
miss. 

8.  P.  Armstrong  and  A.  B.  ChriBtensen, 
both  of  Salt  Lake  City,  for  appellant  A.  R. 
Barnes,  Atty.  Oen.,  and  R  V.  Hlggina  and 
Geo.  G.  Buckle^  Aast  Attys.  Gen.,  for  the 
Stata 

McOARTT,  0.  J.  The  defendant  was  tried 
'and  convicted  In  the  district  court  of  Salt 
Lake  county  of  the  crime  of  liaving,  on  the 
1st  day  of  August,  1011,  and  continuously 
thereafter  until  the  filing  of  the  information 
(December  27,  1011),  willfully  neglected  and 
refused,  without  Just  cause  or  excuse,  to  pro- 
vide for  the  support  and  maintenance  of 
Leona  May  Bess,  aged  13  years,  Inez  Bess, 
aged  8  years,  and  Eva  Bess,  aged  6  years, 
he  being  then  and  there  the  father  of  said 
children,  all  of  whom,  it  Is  alleged  in  the  in- 
formation, were  in  destitute  and  necessi- 
tous circumstances.  The  defendant  was  sen- 
tenced to  Imprisonment  in  the  county  Jail  for 
a  term  of  three  months.  The  information 
was  filed  and  the  action  prosecuted  under 
Ses&  Laws  1011,  c.  105,  {  1.  The  provi- 
sions of  the  act,  so  far  as  material  to  the 
determination  of  the  questions  presented  by 
this  appeal,  are  as  follows:  "Any  person 
who  shall  without  Just  excuse,  desert  or 
willfully  neglect  or  refuse  to  provide  for  the 
support  and  maintenance  of  his  or  her  mi- 
nor child  or  children  under  the  age  of  six- 
teen years,  in  destitute  or  necessitous  cir- 
cumstances, shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall 
be  punished  by  a  flue  of  not  more  than  three 
hundred  dollars,  or  by  imprisonment  in  the 
county  Jail  at  hard  labor  for  not  more  than 
six  inonths,  or  by  both  such  fine  and  impris- 
onment" The  record  shows  that  the  com- 
plaining witness,  Mrs.  Bess,  and  defendant 
were  married  April  12,  1893,  and  that  six 
children,  four  girls  and  two  boys,  the  Issue 
of  the  marriage,  were  bom  to  them.  In 
May,  1911,  Mrs.  Bess  obtained  an  interlocu- 
tory decree  of  divorce  from  defendant,  which 
was  made  final  in  November,  1011.  By  the 
decree  of  divorce  Mrs.  Bess  was  awarded 
$40  per  month  as  alimony,  and  was  given 
the  custody  of  the  four  girls,  and  the  de- 
fendant was  awarded  the  custody  of  the 
two  boys,  Robert  Vernal  and  Clarence  Ed- 
ward.    The  defendant  at  the  conclusion  of 


the  state's  case,  moved  for  a  directed  ve^ 
diet  in  his  favor  on  the  ground  that  the  ev- 
idence failed  to  show  the  commission  of  the 
crime  charged.  The  court  overruled  the  mo- 
tion. When  the  evidence  was  all  in  and 
both  sides  had  rested,  the  defendant  again 
requested  the  court  to  Instruct  the  Jury  to 
return  a  verdict  of  not  guilty.  The  refusal 
of  the  court  to  direct  a  verdict  as  requested 
by  defendant  is  the  principal  error  assigned, 
and  involves  the  question  of  the  suffidouy 
of  the  evidence  to  support  the  verdict  re- 
turned by  the  Jury  and  the  Judgment  enter- 
ed thereon. 

[1]  It  is  conceded  that  when  the  divorce 
was  granted  Mrs.  Bess  got  what  little  prop- 
erty there  was,  which  consisted  of  a  small 
amount  of  furniture,  the  value  of  which  was 
about  1100,  and  a  piano;  that  since  the 
granting  of  the  interlocutory  decree  she  has 
worked  in  a  knitting  factory,  done  sewing, 
and  has  at  times  been  employed  as  a  nuise; 
that  during  the  time  covered  by  the  Infor- 
mation her  earnings  were  very  small,  and 
that  the  defendant  -during  that  period  con- 
tributed $5  only  for  the  support  of  the  chil- 
dren mentioned  in  the  information.  In  fact 
it  is  In  effect  conceded  that  since  the  grant- 
ing of  the  divorce  it  has  been  one  contin- 
uous hard  struggle  for  her  to  provide  the 
commonest  necessaries  of  life  for  herself 
and  the  three  children  named  in  the  Infor- 
mation. The  evidence  shows  that  Leona 
Bess,  the  child  13  years  of  age,  lived,  a  part 
of  the  time  covered  by  the  information,  with 
a  friend,  a  Mrs.  Lenny.  Mrs.  Bess  testified, 
and  her  evidence  is  not  disputed:  "I  had 
her  at  home  about  a  month,  but  found  I 
could  not  support  them  (the  children)  on  the 
wages  I  could  make,  •  *  *  and  I  had  to 
let  her  go.  She  went  to  Mrs.  Lenny's  in 
August,  before  school  started.  •  •  •  She 
was  not  dressed  comfortably  at  all.  She  had 
no  underwear  until  after  January,  1912, 
nothing  except  some  old  things  that  I  had 
patched  up  that  had  been  given  to  me  for 
them.  •  •  •  Eva  was  with  me  during  all 
the  time.  I  furnished  her  with  what  she 
had.  Did  not  have  very  much.  She  was  not 
dressed  as  well  as  she  is  now  [in  the  court- 
room]. What  she  has  got  has  been  given  to 
her.  People  gave  me  old  things  to  make 
over.  •  *  *  Sometimes  we  went  quite 
hungry.  •  •  •  There  ate  times  my  chil- 
dren have  been  suffering." 

The  defendant  testified,  and  his  evidence 
is  not  disputed,  that  four  months  of  the  time 
covered  by  the  information  he  and  his  son 
Vernal  boarded  at  the  home  of  a  Mr.  Barrett 
for  which  he  agreed  to  give  Barrett  $30  per 
month ;  that  during  a  portion  of  this  time  he 
worked  for  Barrett  and  earned  $113;  that; 
Barrett  paid  blm  $S6  of  his  wages  in  money, 
and  applied  the  balance  in  part  payment  of 
the  amount  due  for  his  board;  that  in  ad- 
dition to  the  $56  paid  to  him  by  Barrett  he 
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earned  and  received  $25  from  otber  parties, 
a   portion  of  which  (how  much  does  not  ap- 
pea.r)  he  paid  for  board,  making  $81  In  mon- 
ey   that  he  received  for  wages  during  the 
time  covered  by  the  Information;  that  from 
tliese  wages  be  paid  $30  for  medicines  fur- 
nlslied   and  medical   services   rendered   his 
son    Clarence,  paid  $16  for  clothes  for  Ver- 
nal,  and  paid  $10  for  clothes  for  himself, 
leaving  a  balance  of  $25,  a  part  of  which,  as 
above  stated,  was  paid  for  board.    On  cross- 
examination    he    was    asked    the    following 
question:   "What  did  yon  do  with  this  addi- 
tional $257'    He  answered:  "Why,  some  of  It 
went  to  pay  for  the  clothes,  and  some  I  paid 
for  board."    It  is  conceded  that  the  defend- 
ant has  no  property  of  any  kind  other  than 
Ills  i>ersonal  effects,  and  no  income  whatever 
except  lilB  dally  wages. 

The  foregoing  are.  In  substance,  the  facts 
of  this  case  as  established  by  the  evidence. 
[2]  It  is  contended  on  behalf  of  defendant 
that  the  evidence  is  insufficient  to  support  a 
flndins  by  the  Jury  that  the  children  named 
In   the  Information   were  In  "destitute  and 
necetHtoua  aircumatanee*  as  contemplated  by 
tbe  statnte,"  and  that  It  wholly  falls  to  show 
tliat   the   defendant  without   "just  excuse" 
wmfally  neglected  and  refused  to  support  or 
to  contribute  to  the  support  of  the  children 
during  the  time  covered  by  the  Information. 
We  think  there  Is  sufficient  evidence  to  sus- 
tain a  finding  that  the  children  were  In  desti- 
tate    and    necessitous    circumstances.    The 
tact  that  the  destitution  and  suffering  of  the 
children  were  relieved  by  the  acts  of  kind 
and  chaMtable  friends  does  not,  as  counsel 
seem  to  contend,  exculpate  the  defendant  for 
his  dereliction.  If  he  were  willfully  derelict 
In  falling  to  relieve  the  wants  and  suffering 
of  the  children  by  providing  them  with  the 
common  necessaries  of  life. 

Gonnsel  for  defendant,  in  support  of  their 
contention,  dte  and  rely  upon  the  following 
decisions  from  states  having  statutes  similar 
to  tbe  one  under  which  the  defendant  was 
prosecuted:  Baldwin  v.  State,  118  Oa.  S28, 
45  S.  E.  390 ;  Williams  v.  State,  126  Oa.  637, 
S5  8.  E.  480;  State  v.  Thornton,  232  Mo.  298, 
134  S.  W.  619,  32  L.  R.  A.  (N.  S.)  841.  These 
cases  seem  to  support  the  contention  made  in 
behalf  of  defendant  "that  when  children  are 
provided  for  by  either  parent,  even  though 
able  to  so  provide  only  by  the  grace  or  good 
offices  of  relatives,  the  other  parent  commits 
no  offense  under  the  statnte  by  refusal  or 
neglect  to  contribute  to  their  support;  that 
la,  the  children,  when  so  provided  for,  are  not 
in  destitute  or  necessitous  circumstances." 
There  are,  however,  well-considered  cases 
which,  under  the  desertion  and  nonsupport 
statutes,  hold  that  it  is  a  violation  of  such 
statute  for  a  husband  and  parent  to  wlUfolly 
neglect  or  refuse  to  provide  for  the  support 
of  hla  wife  and  dependent  minor  children, 
regardless  of  whether  they  are  supported  and 
kept  from  actual  destitution  and  want  by  the 
labor  at  the  wife  or  by  the  charity  of  kind 


and  generous  friends  or  relatives.  Poole  v. 
People,  24  Colo.  610,  62  Pac.  1026,  65  Am.  St 
Rep.  246;  People  v.  Malsch,  119  Mich.  112, 
77  N.  W.  638,  75  Am.  St  Rep.  381 ;  State  v. 
Wltham,  70  Wis.  473,  35  N.  W.  934;  Burton 
V.  Commonwealth,  109  Va.  800,  63  S.  E.  464; 
State  V.  Waller,  90  Kan.  829,  136  Pac.  215. 
The  object  of  the  statute  Is  to  compel  a  par- 
ent to  provide  for  the  support  and  mainte- 
nance of  his  or  her  dependent  minor  children. 
To  give  the  statute  the  construction  contend- 
ed for  by  defendant  would.  In  most  cases 
where  the  husband  is  prosecuted  under  the 
statute,  enable  him  to  excuse  his  delinquen- 
cies in  willfully  falling  to  provide  for  the 
support  and  maintenance  of  his  fiunlly.  He 
would  be  permitted  to  show,  it  such  were  the 
fact  that  his  neglected  wife  by  her  own  labor 
and  exertions  had  provided  and  was  contin- 
uing to  provide  herself  and  the  children  with 
the  common  necessities  of  life ;  and  he  might 
also  show  that  sympathetic  and  generous  rel- 
atives or  friends,  or  some  charitable  InstltU' 
tion,  had  furnished,  and  were  continuing  to 
furnish,  them  with  shelter,  food,  and  cloth- 
ing, thereby  preventing  actual  physical  suf- 
fering on  their  part  Therefore  the  effect  of 
the  statute,  In  so  far  as  it  is  designed  to  aid 
In  the  enforcement  of  the  continuing  liability 
of  the  husband  to  provide  for  the  support  of 
his  family,  would,  in  the  majority  of  cases, 
be  counteracted  by  thus,  permitting  him  to 
use  as  a  shield  the  motherly  love  and  devo- 
tion of  his  neglected  wife  for  her  children 
and  the  hardships  and  privations  endured  by 
her  for  their  sake — hardships  caused  in  many 
cases  by  the  husband's  moral  and  legal  wrong 
In  wlllfuUy  neglecting  and  refusing  to  sup- 
port and  provide  for  his  family — and  to  In- 
terpose as  a  defense  the  fact  if  it  should  be 
a  fact,  that  his  children  are  being  properly 
supported  and  cared  for  by  charity  bestowed 
upon  them  by  relatives,  friends,  and  chari- 
table Institutions.  In  other  words,  we  would 
have  this  anomaly:  A  defendant  whose  fam- 
ily, because  of  his  violation  of  a  penal  stat- 
ute. Is  being  sheltered,  fed,  and  clothed  by 
sympathetic  friends  or  charitable  institn- 
tions,  Interposing  this  same  charity  as  a 
shield  to  protect  himself  from  the  penalties 
which  the  law  lmi>oses  for  the  violation  of  the 
statute  under  which  he  Is  prosecuted.  Such 
la  not  the  Intent  or  spirit  of  the  law.  To 
so  hold  would  be  to  make  a  farce  of  the  law 
and  a  mockery  of  Justice. 

In  State  v.  Waller,  supra,  the  court,  in  con- 
struing a  statute  which  Is  almost  Identically 
the  same  as  ours,. among  other  things,  said: 
"The  duty  of  a  husband  to  maintain  his  wife 
Js  •  •  •  independent  of  the  native  dis- 
position to  generosity  on  the  part  of  rela- 
tives, friends,  and  even  strangers,  which  may 
be  confidently  relied  on  to  protect  a  neglected 
woman  from  suffering  and  want  If  a  hus- 
band fall  to  provide  his  wife  with  the  neces- 
saries of  life,  she  is  authorized  to  procure 
them  on  his  credit.  If  she  can.  Civil  reme- 
dies exist  whereby  support  may  be  compelled. 
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But  the  dnty  la  too  often  evaded  In  snch  a 
way  that  these  measures  are  wholly  ineffi- 
cient In  view  of  this  fact  the  Legislature 
nndertooli  to  provide  a  method  and  a  sanc- 
tion adequate  to  secure  performance.  The 
essence  of  the  act  is  that  a  man  shall  not  be 
allowed  to  shift  the  burden  of  supporting  his 
wife  and  children  upon  others  under  no  obli- 
gation to  bear  it,  and  possibly  upon  the  state 
Itself.  Therefore,  whenever  a  husband,  with- 
out Just  cause,  neglects  or  refuses  to  provide 
for  the  support  and  maintenance  of  his  vrife, 
and  thereby  places  her  in  such  a  sltuatlan 
that  she  stands  in  need  of  the  necessaries  of 
life.  It  is  not  material  that  they  are  supplied 
by  her  own  labor  or  by  sympathizing  friends, 
relatives,  or  strangers,  so  that  she  does  not 
in  fact  suffer  from  the  privation.  He  is  guil- 
ty if  he  leaves  her  in  such  circumstances 
that,  without  her  own  effort  or  outside  help, 
she  would  lack  the  necessaries  of  life."  The 
court  also  observed:  "A  man  la  not  permitted 
'  to  degrade  his  wife  to  the  level  of  the  brutes. 
Sustenance  which  barely  meets  animal  needs, 
which  does  no  more  than  relieve  the  pangs 
of  hunger,  cover  nakedness,  and  afford  shel- 
ter from  the  elements,  is  not  support  or  main- 
tenance. He  is  obliged  to  provide  snch  a 
place  of  abode,  such  furniture,  such  articles 
of  food,  wearing  apparel,  and  use,  such  medi- 
cines, medical  attention,  and  nursing,  such 
means  for  the  education  of  children,  and  such 
social  protection  and  opportunity  as  comport 
with  health,  comfort,  welfare,  and  normal 
living  of  human  beings  according  to  present 
standards  of  civilization,  considering  his  own 
means,  earning  capacity,  and  station  in  life." 
We  have  copied  somewhat  extensively  from 
the  Kansas  case  because  the  views  therein 
expressed  accord  with  our  own  notions  re- 
garding the  intent  and  scope  of  the  statute 
under  consideration.  But,  even  under  the 
construction  of  the  statute  as  contended  for 
by  defendant,  the  children  here  Involved 
were  in  destitute  circumstances.  The  un- 
disputed evidence  shows  that  the  children 
actually  suffered  because  they  were  not  sup- 
plied with  the  common  necessaries  of  life. 
[3]  "We  are  of  the  opinion,  however,  that 
the  evidence  falls  to  show  such  wlUful  dere- 
liction on  the  part  of  the  defendant  in  fail- 
ing to  provide  for  the  support  and  mainte- 
nance of  the  children  as  would  make  him 
amenable  to  the  penal  statute  under  which 
he  was  prosecuted.  It  will  be  noticed  that 
the  undisputed  evidence  shows  that  daring 
the  time  coverd  by  the  information  the  cur- 
rent and  necessary  expenses  of  the  defend- 
ant and  the  two  boys,  whose  custody  was 
awarded  to  him  by  the  decree,  far  exceeded 
his  earnings.  It  is  not  contended,  or  even  sug- 
gested, that  defendant,  during  the  time  men- 
tioned, willfully  or  otherwise  remained  idle 
when  be  could  have  obtained  employment; 
nor  Is  It  contended  or  suggested  that  he 
spent  or  wasted  any  part  of  the  money  earn- 
ed by  him  in  dissipation  or  riotous  living. 
In  fact  the  evidence  affirmatively  shows  that 


defendant  la  not  addicted  to  tbe  use  of  tobac- 
co or  spirltuoua  liquors,  and  does  not  gamble. 
We  think  the  evidence  wholly  ftiila  to  show 
willful  neglect  on  his  part  as  contemplated 
by  the  statute  to  provide  for  and  support  tbe 
children  mentioned  in  the  Information.  Trae^ 
evidence  was  Introduced  showing  that  be 
failed  to  contribute  anything  for  their  sap- 
port;  but  the  evidence  also  showa  that  the 
current  and  neceaaary  expenaes  of  Wmnoif  and 
two  boys  far  exceeded  his  earnings  during 
the  time  covered  by  the  information,  henoe 
his  neglect  in  that  regard  was  not  witbont 
"just  excuse."  Moreover,  the  record  shovn 
that  on  different  occasions  Immediately  pre- 
ceding the  time  covered  by  the  information 
Mrs.  Bess  had  the  defendant  cited  into  court 
to  show  cause  why  he  should  not  be  adjudg- 
ed guilty  of  contempt  because  of  his  fallaie 
to  pay  alimony  as  provided  In  the  decree  of 
divorce.  It  seems  that  on  each  occasion  the 
defendant  was  discharged  by  the  court  It 
does  not  appear,  however,  whether  on  tbosb 
occaslona  the  defendant  procored  his  dis- 
charge by  paying  alimony  or  by  satisfying 
the  court  that,  because  of  circumstances  for 
which  he  was  not  responsible,  he  was  unable 
to  do  so.  The  evidence  for  the  state  does 
show  that  after  the  filing  of  the  information, 
and  about  six  weeks  before  the  cause  caqie 
on  for  trial,  the  defendant  by  order  of  the 
court  paid  Mrs.  Bess  $10.  It  la  therefore  ap- 
parent that  supplementary  proceedings  under 
the  decree  of  divorce  are  much  more  effec- 
tive In  securing  to  Mrs.  Bess  and  the  chil- 
dren their  legal  rights  than  Is  the  proseca- 
tlon  of  the  defendant  in  a  criminal  action. 
In  supplonentary  proceedings  the  element  of 
"destitute  and  necesidtoua  drcumstancea"  on 
the  part  of  the  children,  and  of  "willful  mg- 
lect"  without  "Just  excuse"  on  the  part  of 
the  defendant  to  provide  for  their  support 
and  maintenance^  la  not  essential  In  order  to 
authorize  the  court  to  compel  him  to  pay  the 
alimony  awarded  by  tbe  decree,  whereas  in 
criminal  proceedings  it  must  be  established 
by  the  evidence  beyond  a  reasonable  doabt 
that  the  children  were  In  destitute  and  neces- 
sitous circumstances,  and  that  the  defendant 
without  Just  excuse  willfully  neglected  and 
refused  to  provide  for  th^  support  and 
maintenance,  before  the  defendant  can  be  le- 
gally convicted.  The  defendant's  request  for 
a  directed  verdict  In  bia  favor  should  have 
been  granted. 

We  think  the  record  clearly  shows  that  the 
defendant  cannot  under  any  theory  of  the 
case,  be  legally  convicted  of  the  crime  charg- 
ed in  the  information.  The  Judgment  Is 
therefore  reversed,  with  directions  to  the 
trial  court  to  dlsmiaa  the  action. 

STRATTP,  J.  I  concur.  Tet  I  do  not  think 
the  defendant  baa  done  all  be  ought  to  have 
or  could  have  done  to  support  his  children. 
Many  a  man  would  go  hungry  himself  before 
he  would  let  bis  children  go  hungry,  or  be- 
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fore  be  wonld  cast  the  harden  of  tbelr  sap- 
port  on  tbe  labors  of  bis  wife,  divorced  from 
him  or  not  But  I  cannot  penally  ponlsb  a 
man  wbo  does  not  take  tbat  view  of  tbe  mat- 
ter, and  wbo,  nnwllllng  to  sbare  bis  earn- 
ings, selflsbly  appropriates  tbem  to  bis  own 
need  and  want,  as  bere  did  tbe  defendant 
Of  coarse  tbe  borne  was  disrupted,  tbe  bus- 
band  granted  tbe  custody  of  two  cblldren, 
tbe  wife  four,  and  awarded  $40  per  montb 
"permanent  alimony."  No  otber  order  was 
made  requiring  blm  to  support  or  to  con- 
tribute to  tbe  support  of  tbe  cblldren  award- 
ed to  tbe  wife;  neltber  was  tbere  one  reliev- 
ing him  from  such  duty  or  obligation.  It 
may  be  assumed  the  court  expected  tbat  the 
moneys  ordered  paid  to  the  wife  would  be 
applied  by  her  both  to  her  support  and  that 
of  the  children  awarded  to  her.  At  first  tbe 
defendant  made  partial  payments  of  alimo- 
ny, and  then  ceased  paying  anything.  There 
Is  no  doubt  tbat  tbe  wife  and  children  award- 
ed to  her  were  In  destitute  circumstances. 
As  testified  to  by  her,  demands  were  made 
on  the  defendant,  which  were  answered  by 
refusals  and  statements  tbat  he  would  pay 
no  more  alimony  "until  be  got  good  and 
ready."  She  had  him  ruled  in  on  orders  to 
show  cause.  On  one  occasion  she  procured 
an  order  of  arrest,  but  service  of  It,  as  tes- 
tified to  by  ber,  was  avoided  by  concealing 
himself.  He  himself  testified  that  be  for- 
bade one  of  his  employers  paying  one-half 
of  his  wages  to  his  wife  In  response  to  an  In- 
quiry from  his  employer  whether  he  should 
do  so,  stating,  "I  am  paying  my  own  bills." 
The  time  alleged  in  which  he  had  willfully 
failed  to  support  his  children  covered  a  peri- 
od from  August  to  December.  During  that 
time  he  did  not  pay  anything  to  bis  wife, 
and  contributed  nothing  to  the  support  of 
the  diildren  awarded  ber.  He  also  testified 
tbat  covering  tbat  period  be  was  employed 
about  half  of  tbe  time,  and  earned  $113. 
One  of  the  children  awarded  to  him  was 
kept  by  bis  sister.  He  contributed  $30  to- 
wards its  support  tor  medical  attention; 
nothing  for  board  or  care.  The  other  child 
awarded  to  him  was  most  of  tbe  time  kept 
and  maintained  by  him.  Some  of  the  time 
tbat  chUd  was  with  relatives.  He  testified 
It  took  all  of  tbe  $113  to  pay  his  own  board, 
dotbes,  shoes,  hats,  and  shirts  for  himself, 
clotbes  tor  tbe  two  children  and  board  for 
on6  of  them;  and  that  he  stiU  was  Indebted 
for  board  for  himself  and  for  both  children. 
And  then,  I  do  not  think  he  has  satisfacto- 
rily explained  why  he  was  idle  one-half  of 
the  time.  He  further  testified  tbat  the  cus- 
tody of  tbe  children  was  the  principal  con- 
troversy in  tbe  divorce  proceeding,  and  that 
"his  folks"  then,  and  at  tbe  time  of  this 
trial,  were  willing  to  take  and  were  able 
to  care  for  tbe  children  awarded  to  his 
wife,  and  tbat  be  desired  his  folks  to  have 
tbe  cblldren,  but  bis  wife  was  unwilling  to 
gnrrender  tbem.  And  tbere  Is  the  nab  of 
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this  controventy;  his  nnwllUngness  tbat  she 
have  the  custody  of  tbe  cblldren  awarded  to 
her  by  tbe  court  I  do  not  think  be  has 
made  reasonable  efforts  to  comply  with  tbe 
decree  and  pay  tbe  moneys  required  by  him 
to  be  paid  by  it  I  think  be  somewhat  will- 
fully disobeyed  It  and  stood  In  defiance  of  it 
Now,  where  ought  the  rights  and  obUga- 
tioDS  with  respect  to  such  matters  be  vindi- 
cated and  compliance  with  them  enforced? 
Not  through  the  criminal,  but  the  civil,  pro- 
cedure. The  latter  is  speedy  and  efFective, 
and  better  than  the  criminal  adapted  to  vin- 
dicate such  rights  and  obligations,  and  to 
compel  tbe  defendant's  obedience  to  and  com- 
pliance with  them.  I,  therefore^  concur  In 
tbe  reversal  of  tbe  Judgment 

FRICK,  J.  I  concur.  As  pointed  out  by 
the  CHIEF  JUSTICE,  the  marital  relations 
theretofore  existing  between  Mr.  and  Mrs. 
Bess  had  been  legally  dissolved  for  some 
time  prior  to  tbe  filing  of  the  complaint  In 
this  case,  and  the  six  children,  four  girls  and 
two  boys,  bad  been  separated,  tbe  mother  be- 
ing awarded  tbe  girls  while  the  father  was 
given  the  care  and  custody  of  tbe  boys,  one 
of  whom  was  sickly.  The  first  duty  of  tbe 
father,  therefore,  was  to  provide  mainte- 
nance for  the  boys,  since  be  was  especially 
charged  by  the  divorce  court  with  their  care. 
If,  however,  be  bad  ability  to  earn  money,  or 
bad  other  means,  tbe  law  still  required  him 
to  provide  maintenance  for  the  girls,  notwith- 
standing tbe  fact  tbat  their  custody  bad  been 
awarded  to  the  mother.  But  as  is  said  by 
the  CHIEF  JUSTICE,  Mr.  Bess,  in  his  strug- 
gle to  obtain  tbe  means  of  support  could 
hardly  obtain  sufl3clent  for  the  two  boys  and 
himself,  and  was  utterly  unable  to  provide 
means  for  tbe  mother  or  tbe  girls.  In  view 
of  this,  it  would  be  a  somewhat  peculiar  ad- 
ministration of  tbe  law  in  question,  to  say 
tbe  least  If  it  should  be  held  that  Mr.  Bess 
should  be  punished  for  what  he  was  utterly 
unable  to  prevent  Moreover,  to  Imprison 
blm  could  result  only  in  depriving  tbe  little 
boys  of  their  means  of  support  Such  a  re- 
sult would  be  more  or  less  tragic  for  tlteiii. 
to  say  the  least  Would  either  the  county, 
the  state,  or  any  one  else,  not  excluding  the 
mother  and  tbe  four  girls,  be  benefited  by 
his  imprisonment  and  thas  make  the  little 
boys  also  objects  of  charity,  as  it  is  contend- 
ed is  the  case  with  the  little  girls?  I  think 
not  While  tbe  law  in  question  is  salutary, 
it  nevertheless  Is  of  tbat  character  which  re- 
quires it  to  be  administered  with  some  care 
so  as  to  not  produce  more  mischief  by  its  en- 
forcement in  certain  cases  than  can  be  pre- 
vented thereby.  The  law  only  punishes  for 
a  willful  neglect  of  duty  imposed  by  it  and 
the  evidence  is  wholly  Insufficient  to  sustain 
a  finding  to  that  effect  I  thoroughly  agree 
with  the  comments  of  the  CHIEF  JUSTICE 
relative  to  the  duty  of  a  parent  to  provide 
for  his  children,  but  where  It  appears,  as  it 
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does  In  this  case,  tbat  tlie  parent  Is  unable 
to  discharge  sncb  duty,  it  would  be  a  trav- 
esty of  justioe  to  ponlsh  blm. 


F.  W.  NIBBLING  CO.  ▼.  JAMBS  COAIi  ft 

ICB  CO. 

(Stipreme  Court  of  Utah.    Dee.  28, 1918.) 

1.  Saus    (I    62*)— AcnoR    TOB    Pbiob— Ao- 

CEPTANOE      or     OONTBACT— SUTHOISNOT     ov 

Evidence. 

EiTidence,  in  an  action  for  the  price  of  ma- 
chinery and  aappUes  for  an  ice  plant,  wherein 
the  defense  was  Uiat  there  was  no  contract  since 
plaintiffs  acceptance  of  the  proposal  in  its  final 
form  had  never  l)een  oommunicated  to  defend- 
ant, held  to  sustahi  a  finding  that  defendant  had 
knowledge  of  plaintilFs  acceptance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {iU&-144. 1045;  Dec.  Dig.  1 62.*] 

2.  Sales    ($    364*)— AonoH    fob    Pbict— Ik- 

BTBtrCTIONS— ACCEFTAirCK  OF  CONTBAOT. 

Where,  in  an  action  for  the  price  of  ma- 
chinery and  supplies  for  an  ice  plant,  there  was 
evidence  sufficient  to  justify  a  finding  that  de- 
fendant had  knowledge  of  plaintiff's  acceptance 
of  the  contract  sued  on,  it  was  not  error  to  in- 
struct that  notice  ot  acceptance  need  not  liave 
been  formally  given,  but  that  it  would  be  suf- 
ficient if  defendant  had  actual  notice  or  knowl- 
edge thereof  prior  to  the  cancellation  or  with- 
drawal of  the  proposal  made  by  him  to  plain- 
tiff. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent. 
D^.  {|  1065-1076;    Dec.  Dig.  {  364.*] 

3.  Appeal  and  Ebbob   (t  1052*)— Haxicubs 
Ebrob— Objection  to  DEPosmoNs. 

Error,  if  any,  in  a  ruling  that  plaintiff 
could  put  in  evidence  a  portion  of  a  deposition 
without  introduction  of  the  remainder  was 
harmless  where  the  whole  deposition  was  read  in 
evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4171-1177;  Dec.  Dig.  { 
1052.^] 

Appeal  from  District  Coart,  Weber  Coun- 
ty; J.  A.  Howell,  Judge. 

Action  by  the  F.  W.  Niebling  Company,  a 
corporation,  against  the  James  Coal  &  Ice 
Company,  a  coiporatioii.  From  a  judgment 
for  plaintiff,    defendant  appeals.    Affirmed. 

Joseph  Chez  and  Halverson  &  Pratt,  all  of 
Ogden,  for  appellant  John  B.  Bagley,  of 
Ogden,  for  respondent 

STRAUP,  J.  The  plaintiff  Is  an  Ohio  cor- 
poration doing  business  in  Cincinnati;  the 
defendant  a  Utah  corporation  doing  busi- 
ness in  Ogden.  The  plaintiff  sued  the  de- 
fendant on  an  alleged  breach  of  contract 
The  trial  before  the  court  and  jury  resulted 
in  a  judgment  In  favor  of  the  plaintiff.  The 
defendant  appeals. 

[1]  The  plaintiff  was  engaged  In  manufac- 
turing and  furnishing  machinery  and  sup- 
plies for  Ice  plants,  and  In  Installing  them. 
It  had  a  soliciting  agent  at  Ogden.  He  also 
supervised  the  installation  of  machinery,  or 
assisted  in  that  work.  Upon  negotiations  be- 
tween blm  and  the  defendant,  he  submitted 
to  it  mostly  a  printed  and  a  partially  type- 
written proposal  called  "Specifications  and 


Proposal  Made^  and  'Memoranda  of  Agree- 
ment Submitted"  by  the  plaintiff  with  re- 
spect to  machinery  and  supplies  to  be  manu- 
factured, fumifihed,  and  installed  by  the 
plaintiff  for  the  defendant  In  the  construc- 
tion of  an  Ice  plant  for  it  at  Ogden.  The  In- 
strument Is  lengthy,  covering  26  printed  pag- 
es of  the  abstract  It  Is  dated  October  29, 
1910.  It  In  detail  specifies  and  describes  the 
machinery  and  supplies  to  be  manufactured 
and  furnished  by  the  plaintiff  and  the  plant 
to  be  erected  by  it  It  provides  that  the  pur- 
chaser, the  defendant,  was  "to  furnish  all 
buildings,  complete  foundations,  masonry, 
and  carpentry  work,"  etc.,  and  to  have  the 
premises  and  work  ready  for  the  erection  of 
the  machinery  by  April  1, 1911 ;  the  plahitW 
to  ship  the  machinery  and  supplies  120  days, 
and  to  Install  them  165  days,  after  "accept- 
ance of  contract"  The  price  was  $28,850, 
payable  In  Installments.  It  prescribes  and 
defines  many  other  covenants  and  obligations 
of  the  respective  parties.  The  contract,  as 
put  in  evidence,  required  the  defendant  to 
pay  the  freight  from  Cincinnati  to  Ogden, 
and  shipments  to  be  made  30  days  earlier 
than  heretofore  stated  upon  30  days'  written 
notice  by  the  defendant  prior  to  shipments 
of  the  readiness  of  the  building,  etc.  It  far- 
ther provides  that  "this  proposal  shall  be- 
come a  contract  when  accepted  by  purchaser 
(the  defendant),  and  approved  In  writing  by 
the"  plaintiff  at  Its  home  office  In  Cincinnati. 
It  was  accepted  by  the  defendant  In  writhig 
November  16th,  and  In  writing  approved  by 
the  plaintiff  December  1st  The  Instmment 
thus,  on  Its  face.  Is  a  completed  contract, 
signed  and  executed  by  both  parties.  But  it 
was  shown  by  evidence  that  the  proposal  or 
memoranda  of  agreement,  when  first  tsab- 
mltted  to  and  accepted  and  signed  by  the 
defendant,  did  not  contain  the  provlstons  re- 
quiring the  defendant  to  pay  the  fr^ht,  and 
shipments  to  be  made  30  days  earlier,  and 
that  the  proposed  agreement,  so  accepted  by 
the  defendant  without  these  provisions,  was 
delivered  to  the  plalntUTs  agent  at  Ogden, 
who  forwarded  it  to  the  plaintiff  at  Cincin- 
nati for  approval.  It  was  approved  by  It  in 
every  particular  on  December  1st;  but  it 
added  the  provision  requiring  the  defendant 
to  pay  the  freight,  and  then  returned  the  pro- 
posed agreement  to  its  agent  at  Ogden  for 
submission  to  the  defendant  It  was  submit- 
ted to  It  on  Deconber  6th.  The  defendant 
on  the  8tb,  approved  that  provision,  and 
again  accepted  the  agreemoit,  but  Inserted 
the  provision  requiring  shipments  to  be  made 
SO  days  earlier,  and  again  delivered  the 
agreement  so  approved  and  signed  by  it  to 
plaintiff's  agent  and  retained  a  duplicate. 
The  agent  at  once  forwarded  the  original  to 
the  plaintiff,  who  approved  and  accepted  the 
agreement  with  the  provision  Inserted  by  the 
defendant  But  It  was  shown  that  the  plain- 
tifl  did  not,  by  writing  or  otherwise,  directly 
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notify  the  defendant  that  It  bad  annored 
and  accepted  micli  provision  inaertad  b7  the 
defendant 

It,  however,  was  ebown  by  testimony  on  be- 
half of  the  plaintiff  that  it,  on  the  last  re- 
ceipt of  the  agreement,  at  once  proceeded  to 
manofkctnie  machlneiy  and  supplies  called 
for  by  tlie  agreement,  and  sent  to  the  defend- 
ant maps  and  plans  of  the  dimensions  and 
kind  of  building  and  stiuctuiiee  to  be  con- 
stnicted  by  it  nnder  the  contract;  that  blue- 
prints of  the  floor  plan,  base,  and  foundation 
of  the  plant  were  sent  to  and  received  'by  the 
defendant  on  the  14th  and  17th  of  December, 
and  other  maps  and  plans  at  dlfTerent  times 
between  the  23d  and  80th  of  December;  and 
that,  In  pursuance  of  them  and  the  agree- 
ment, the  defendant  "Miroke  ground,"  and 
"laid  off  the  foundatloo"  for  the  erection  of 
the  necessary  buildings  and  structures  so  to 
be  constructed  and  prepared  by  it  under  the 
agieement  It  was  shown  several  conferoic- 
es  and  consultations  with  respect  to  that 
were  had  between  the  defendant  and  the 
phdntUTs  agent,  and  some  work  done  by  it 
Madilnery  and  supplies,  with  the  defendant's 
knowledge,  were  ordered  by  the  plaintiff's 
agent;  some  of  it  ordered  at  the  defendant's 
reliQeet  That  was  also  partly  shown  by  the 
testimony  of  one  of  the  defendant's  officers 
In  charge  of  the  work  in  its  behalf.  As  tes- 
tified to  by  him,  controversies  arose  between 
him  and  the  plaJntifTs  agent  as  to  the  things 
to  be  done  and  furnished  by  the  plaintiff  un- 
der the  agreement  He  testifled  that  he  and 
the  plaintiff's  agent  "had  a  disagreement 
rl(Jtt  on  the  ground  about  the  pump.  I  said 
to  him,  'Where  does  the  well  go  on  this  foun- 
dation plan  for  the  pump?  He  said,  There 
ain't  no  pump.'  I  said,  'WhatI  No  pump  in 
the  contract?'  He  said,  "No;  there  is  no 
pomp.'  I  said,  1  know  darned  well  there  is 
a  pnmp.  How  are  you  going  to  get  vrater 
without  a  pump?  He  said,  There  ain't  no 
pomp  in  the  contract,  and  I'll  just  dig  down 
in  my  pocket  and  furnish  a  pump.'  That 
didn't  sound  good  to  me,  and  we  (he  and  his 
associates)  went  and  examined  the  specifica- 
tions, and  we  saw  they  had  been  changed, 
and  that  a  concrete  ice  tank  had  been  sub- 
stitnted  for  a  steel  plate  tank." 

He  farther  testifled  that  he  and  his  associ- 
ates the  next  day  went  to  their  lawyer  and 
"framed"  a  telegram  and  letter  canceling  the 
contract  or  agreement,  which,  In  the  tele- 
gnm  and  letter,  was  called  "order,"  and  on 
the  24th  of  December  sent  and  mailed  them 
to  the  plaintiff  at  ClndnnatL  The  telegram 
is:  "Badical  changes  have  been  made  In  our 
order  by  your  agent  Keener  without  our 
knowledge  and  consent  and  we  hereby  cancel 
the  same.  I/etter  follows."  The  letter  is: 
"Xou  are  hereby  notifled  to  cancel  our  order 
dated  October  29  and  November  IB,  1010,  for 
a  30-ton  plate  Ice  plant  that  was  to  be  install- 
ed for  tbe  undersigned,  and  we  hereby  conn- 
teimand  the  same.    We  are  not  satisfied  with 


the  order  and  the  supplemental  interpreta- 
tions made  of  it  by  your  agent,  Mr.  Keener. 
The  express  understanding' was  that  the  ice 
plant  was  to  be  erected  by  your  engineer,  Mr. 
Keener,  and  that  the  prices  specified  were  to 
be  f.  o.  b.  Ogden,  and  not  at  your  factory,  as 
present  order  seems  to  provide.  It  was 
deariy  understood  between  all  parties  that 
the  machinery  was  to  eome  from  your  fac- 
tory direct,  and  not  to  be  supplied  and  ship- 
ped from  TBilous  places  in  the  West  It 
seems  that  your  agent,  Mr.  Keener,  ftdled  to 
include  all  the  articles  and  pieces  of  madiln- 
ery necessary  to  complete  the  ice  plant  and 
now  he  la  expecting  us  to  supply  said  pieces 
of  machinery  and  articles  that  he  emitted  to 
Include,  and  which  are  a  part  of  said  plant 
at  an  additional  expenae  to  us  outside  of  the 
contract  price.  For  Instance,  how  could  we 
expect  to  Install  and  operate  an  ice  plant 
without  a  pomp?  yet  we  are  now  told  that 
the  contract  does  not  indude  a  pomp.  We 
are  also  informed  that  your  agent  Mr.  Keen- 
er, expects  to  be  compensated  from  us  while 
installing  the  ice  plant  while  we  were  ex- 
pressly made  to  believe  that  this  was  fully 
covered  by  the  contract  and  included  in  the 
order  price.  The  alterations  and  omissions 
are  certainly  not  satisfactory  to  us,  hence 
we  hereby  notify  you  that  under  the  terms 
and  provisions  of  the  order  giving  us  the 
privilege  to  countermand  and  cancel  the  same 
before  January  1, 1911,  we  hereby  cancel  the 
order,  and  countermand  the  same,  and  you 
will  govern  yourself  accordingly." 

It  was  also  shown  that  between  the  15th 
and  2Sth  of  December  lepresentatlTes  of 
competitors  of  the  plaintiff  appeared  at  Og- 
den and  entered  into  negotiations  with  the 
defendant  to  build  an  ice  plant  for  it  at 
Ogden.  As  a  resolt  of  such  negotiations  a 
contract  to  construct  a  plant  for  the  defend- 
ant was  entered  Into  between  the  25th  of  De- 
cember and  January  1st  between  the  defend- 
ant and  one  of  such  competitors,  who  put 
up  a  plant  at  Ogden  for  the  defendant  the 
foundation  work  of  which  was  begun  about 
the  1st  of  January. 

The  defense  is  this :  (1)  That  there  was  no 
contract;  and  (2),  if  so,  the  terms  of  It  were 
not  as  shown  by  the  Instrument  put  in  evi- 
dence by  the  plaintiff.  The  first  is  based  on 
the  claim  that,  to  constitute  a  meeting  of  the 
minds,  notice  of  acceptance  by  the  plaintiff 
of  the  provision  requiring  shipments  to  be 
made  SO  days  earlier,  and  which  was  insert- 
ed in  the  agreement  by  the  defendant  on 
the  8th  of  December,  and  after  the  plain- 
tiff had  accepted,  approved,  and  signed  the 
contract  was  essential,  and  tliat  no  such 
notice  was  given.  The  second  is  based  on 
the  claim  that  the  contract  when  finally  ap- 
proved and  accepted  on  the  8th,  the  original 
delivered  to  the  plaintUTs  agent  and  by 
him  forwarded  to  the  plalntlfl,  and  a  dupli- 
cate retained  by  the  defendant  contained 
provisions  reserving  to  the  defendant  the 
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right,  wltb  or  wlthont  cause,  to  annul  and 
cancel  the  contract  at  any  time  before  Janu- 
ary Ist,  and  requiting  the  plaintiff  to  furnish 
a  steel  plate  Ice  tank  Instead  of  a  concrete 
tank.  Neither  the  original  contract  nor  the 
duplicate  as  produced  by  the  parties  contain- 
ed such  provisions.  The  defendant,  however, 
as  to  that  charged  that  the  plalnturs  agent, 
after  the  delivery  of  the  contract,  surrepti- 
tiously obtained  possession  of  the  duplicate 
retained  by  the  defendant,  and  abstracted 
therefrom  2  typewritten  pages  containing 
such  provisions,  and  inserted  in  place  of 
them  2  other  pages  not  containing  such  pro- 
visions, and  likewise,  by  some  means  not 
very  clearly  outlined,  made  such  substitution 
in  the  original  sent  to  the  plaintiff.  The 
defendant  gave  some  evidence  which,  in  a 
way,  may  be  said  tended  to  support  the 
charge;   plaintiff,  much  against  It. 

The  court  took  the  defendant's  view  that 
notice  to  the  defendant  of  plalntifTs  accept- 
ance of  the  provision  requiring  shipments  to 
be  made  30  days  earlier  was  essential  to  con- 
stitute a  binding  contract,  and  submitted  the 
case  to  the  jury  on  that  theory.  The  defend- 
ant, however,  contends  that  there  is  no  evi- 
dence of  such  an  acceptance,  and  for  that 
reason  the  case  ought  to  have  been  withheld 
from  the  jury.  This  Is  based  on  the  conten- 
tion that,  to  constitute  such  notice,  it  was 
essential  that  the  plaintiff  should  have  given 
it  by  some  communication,  dther  oral  or  In 
writing.  In  terms  stating  an  acceptance, 
which  was  not  done. 

[2]  And  in  this  connection  complaint  is 
also  made  of  the  charge  on  that  subject  The 
court,  after  charging  that  notice  of  such 
acceptance  was  essential,  and  to  return  a 
verdict  for  the  defendant,  If  the  jury  found 
no  such  notice  was  given,  further  charged 
that,  to  constitute  such  notice,  "it  was  not 
necessary"  that  it  should  have  been  given 
"formally  and  in  express  words,"  or  "that 
the  plaintiff  should  have  used  express  lan- 
guage, and  caused  the  same  to  be  conveyed 
to  the  defendant  of  such  acceptance.  It 
would  be  suflSdent  If  you  find  by  a  pre- 
ponderance of  the  evidence  that  the  defend- 
ant had  notice  or  knowledge  prior  to  the 
cancellation  or  withdrawal  of  the  proposal 
that  the  said  i^alntlff  was  proceeding  to 
carry  out  the  terms  of  said  contract"  We 
think  no  error  was  committed  in  these  par- 
ticulars. 

After  the  contract  with  the  proviso  insert- 
ed by  the  defendant  was  received  and  approv- 
ed by  the  plaintiff,  the  defendant  before  Its 
attempted  cancellation,  received  maps  and 
plans  for  the  buildings  and  structures  to  be 
built  by  it  and  In  which  the  machinery  to  be 
manufactured  by  the  plaintiff  was  to  be  In- 
stalled; staked  and  laid  off  the  ground  for 
the  foundation,  and  had  different  coniralta- 
tlons  with  plaintiff's  agent  as  to  the  struc- 
tures to  be  erected  by  the  defendant  In  ac- 
cordance with  such  maps  and  plans;   itself 


requested   orders  and  had  knowledge  that 
plaintiff's  agent  was  giving  orders  for  ma- 
chinery and  supplies  to  be  installed;    had 
controversies    and   disagreements    with  the 
plaintiff's  agent  as  to  the  things  to  be  fn^ 
nished  and  done  by  the  plaintlfl  under  the 
contract;    and.  In  its  letter  canceling  the 
"order"  or  contract,  proceeded  on  the  theory 
that  there  was  a  contract  and  attempted  to 
repudiate  it  upon  the  grounds  that  "we  are 
not  satisfied  with  the  order  and  the  supple- 
mentary interpretations  made  of  It  by"  plain- 
tiff's agent   that  sliipments   of   machinery 
were  to  be  made  directly  from  plaintiff's 
factory,  and  not  from  "various  places  in  the 
West,"  that  the  necessary  articles  and  pieces 
of  machinery  were  not  included,  that  plaln- 
tifTs agent  "expects  to  be  compensated  from 
us  while  installing  the  ice  plant  while  we 
were  expressly  made  to  believe  that  this  was 
fully  covered  by  the  contract  and  included 
in  the  order  price,"  and  that  "the  altera- 
tions and  omissions  are  certainly  not  satis- 
factory to  us,  hence  we  hereby  notify  yon 
that  under  the  terms  and  provisions  of  the 
order  giving  us  the  privilege  to  countermand 
and  cancel  the  same  before  January  1,  1911, 
we  hereby  cancel  the  order,  and  countermand 
the  same,"  etc.     All  this  Justifies  a  findhig 
that  the  defendant  liad  knowledge  of  plain- 
tiff's acceptance  and  approval  of  the  contract 
as  finally  signed  and  delivered  by  the  defend- 
ant and  that  not  only  the  plaintiff,  but  the 
defendant  as  well,  treated  It  as  fully  aco^t- 
ed  and  completed.    If  It  in  fact  was  not  an 
existing  and  a  completed  contract  and  was 
only  what  the  defendant  now  regards  it,  a 
mere  unaccepted  proposal  or  offer,  then  did 
the  defendant  in  its  letter,   employ  much 
useless  and  meaningless  language  to  indicate 
a  withdrawal  of  a  mere  unaccepted  proposal 
or  offer.    The  import  of  the  letter  shows  it 
to  be  not  such  a  mere  withdrawal,  but  a 
repudiation  of  or  withdrawal  from  an  e:dst- 
Ing   agreement  on  the  grounds  of  mistake, 
noncompliance,    alterations,    and   omissions^ 
and  especially  on  the  ground  that  the  agree- 
ment or  the  so-called  order  in  express  terms 
gave  the  defendant  the  right  to  withdraw 
from  or  abandon  the  contract  or  order  at  any 
time  prior  to  January  1,  191L    And  on  that 
ground  did  the  defendant  as  stated  in  its 
letter,  "countermand  and  cancel  the  same," 
and  on  the  further  ground,  as  testified  to  b; 
Its  principal  witness,  its  president  tluit  "the 
cancellation  was  on  account  of  the  contract 
being  changed  by  the  purchaser  (the  defend- 
ant) furnishing  the  tank  when  we  knew  the 
company  (the  plaintlfC)   was  to  furnish  It" 
When  the  defendant  entered  or  was  about 
to  enter  into  a  contract  with  the  plalntiirs 
competitor.  It  did  not  even  then  dalm  or 
pretend  that  Its  dealings  with  the  plaintiff 
constituted  a  mere  unaccepted  offer  or  pro- 
posal, but  regarded  them  as  consunmated 
into  an  existing  agreement  and  sought  to 
abandon  or  withdraw  from  It  on  the  grounds 
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of  Doncompllancc,  alterations,  and  mistake, 
and  of  the  reservation  contained  In  it  giv- 
ing the  defendant  the  option,  with  or  without 
cause,  to  coontermand  and  abandon  It  at  any 
time  prior  to  January  1st  So,  on  the  defend- 
ant's theory  adopted  by  the  conrt  that  no- 
tice to  the  defendant  of  plaintiff's  acceptance 
of  the  clanae  inserted  by  the  defendant,  re- 
quiring shipments  to  be  made  SO  days  earlier, 
etc,  was  essential  to  complete  the  contract, 
and  to  render  It  binding,  we  think  there  is 
ample  evidence  to  justify  a  finding  of  the 
defendant's  knowledge  of  snch  acceptance, 
and  that,  in  view  of  the  evidence,  the  instruc- 
tion as  to  what  constltnted  sufficient  notice 
or  knowledge  was  not  erroneous.  Whether 
the  agreement,  when  accepted  and  signed  by 
the  defendant,  contained  the  provision  giving 
it  the  option  to  countermand  or  withdraw 
from  it  at  any  time  before  January  1st  was 
a  disputed  matter;  the  defendant  contending 
that  it  did,  the  plaintiff  that  It  did  not  As 
to  that  the  court  insttncted  the  Jury  to  re- 
turn a  verdict  for  the  defendant,  regardless 
of  all  other  qnestions,  if  tbey  found  that 
the  proposed  agreement  or  order,  when  ac- 
cepted and  signed  by  the  defendant,  contain- 
ed such  a  provision.  So  the  defendant  had 
the  full  benefit  of  a  submission  of  the  case 
•8  to  that  Itfmo. 

Complaints  also  are  made  of  the  charge, 
and  of  some  evidence  received  concerning  the 
measure  of  damages.  We  do  not  think  any 
error  la  shown  as  to  that;  at  least,  not  of 
snch  character  as  to  requiie  a  reversal  of  the 
judgment 

[S]  Further  complaint  is  made  of  a  ruling 
relating  to  a  deposition  of  one  of  plaintiff's 
witnesses.  The  plaintiff  put  in  evidence  only 
a  portion  of  the  direct  examination  as  con- 
tained In  the  deposition.  The  defendant  ob- 
jected to  that,  urging  that  the  plaintiff  should 
read  In  evidence  the  whole  deposition,  both 
direct  and  crosa-^xn  ml  nation,  and  moved  to 
strike  the  testimony  read  of  the  direct  ex- 
amination. The  court  overruled  these  objec- 
tions, and  remarked  that  the  defendant 
could  offer  the  portions  not  offered  by  plain- 
tiff. Altercations  followed  as  to  what  was 
read  and  what  not,  and  finally  by  consent  of 
counsel  the  whole  of  the  deposition  was 
read.  That  ought  to  end  that  Why  further 
trouble  us  with  It? 

We  think  the  judgment  should  be  affirm- 
ed, with  costs.    Sn^  is  the  order. 

UcGABTT,  a  J.,  and  FRICK,  J.,  concur. 


LINI>SAY  LAND  ft  LIVBSTOGK  CO.  v. 
SMART  LAND  &  LIVESTOCK  CO. 
(Supreme  Court  of  Utah.    Not.  24.  1913.    Re- 
hearing Denied  Jan.  12,  1814.) 

L  Afpkai.  and   Ebkob   ({  713*)— Qukstiorb 
Pbksented  fob  Review— Record. 

As   Utah   Comp.   Laws  1907,   i  3197,   as 
amended  by  Laws  1911,  c.  94,  providing  what 


shall  constitute  the  Judgment  roU,  does  not  in- 
clude motions  to  quash  the  summons  and  serr- 
ice  and  to  transfer  the  cause,  the  rulings  of 
the  trial  court  thereon  cannot  be  cousidered, 
where  the;  were  not  incorporated  in  the  bill  of 
exceptions,  although  the;  were  improperly  In- 
cluded by  the  clerk  in  the  transcript  of  the 
judgment  roIL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2379,  2463,  2645,  2956, 
2957 :    Dec.  Dig.  {  713.*] 

2.  Appeal    and    Ebbob    (9   906*)— Review— 
Pbesumptions. 

It  is  presumed  on  appeal  that  rulinRs  of 
the  trial  court  are  correct,  until  the  contrary 
is  shown  by  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3672 ;  D«:.  Dig.  i  506.*] 

3.  Appeai.  ahd  Ebbob   (|  1053*)— Rbvibw— 
Habmless  Ebbob. 

Where  the  trial  court  Improperly  received 
hearsay  testimony  which  was  very  brief  and 
direct  and  becoming  convinced  of  bis  error  or- 
dered it  stricken  from  the  record,  and  directed  the 
jury  not  to  consider  it,  the  improper  admission 
of  the  evidence  was  not  prejudicial  error.^ 

[Bid.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  §§  4178-4184;  Dec  Dig.  {  1063.*] 

4.  Evidence  (|  553*)— Opinion  Evidence  — 
Examination  op  Experts. 

Hypothetical  questions  to  an  expert  wit- 
ness may  be  based  either  upon  all  the  facts  of 
the  case,  or  upon  such  facts  in  evidence  which 
are  sufficient  in  themselves  to  reflect  the  examin- 
er's theory  of  the  case,  since  each  party  has  the 
right  to  propound  hypothetical  questions  on  his 
own.  theory.* 

[Eid.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  {{  2369-2374;  De&  Dig.  i  553.*] 

5.  Pleading     (i    36*)  — Coio-laint  — Simi- 

CIENCT 

As  Comp^  Laws  1907,  H  60,  61,  and  62. 

giving  a  right  of  action  for  tiie  commingling  of 
diseased  animals  with  those  not  infected,  do  not 
make  the  ri^ht  of  action  dependent  upon  a  will- 
fully commingling,  an  allegation  that  defend- 
ant willfully  and  negligently  drove  his  diseased 
sheep  with  a  herd  of  plaintiff's  alleges  more 
than  is  necessary,  and  the  allegations  of  will- 
fuluess  will  be  disregarded  as  surplusage. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  76-80;  Dec.  Dig.  f  35.*] 

6.  Appeal   and    Ebbob    ({    525*}— Recobd— 
Mattebs  Included. 

Under  Comp.  Laws  1907,  {  3161,  providing 
that  all  instructions  requested  or  given  shall  be- 
come part  of  the  judgment  roU,  requests  to 
charge  are  part  of  the  record,  even  though  not 
incorporated  in  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  2376-2378;    Dec.     Dig.  i 

7.  Appeal  and  Ebbob  ({  7S0*)— AssiONUENra 
OF  Ebbob— SumciENCT. 

While,  In  order  to  properly  present  for  re- 
view the  action  of  the  court  in  giving  an  in- 
struction, the  precise  language  given  must  be  set 
out  in  the  assignments  of  error,  that  is  unneces- 
sary where  the  assignment  is  based  on  the  re- 
fusal of  the  trial  court  to  charge  as  requested ; 
it  being  sufficient  to  refer  to  the  request  re- 
fused by  number. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3013-3016;  Dec  Dig.  i 
780.*] 


>  Loofbourow  v.  Utah  L.  A  Ry.  Co.,  8S  Utab,  480,  M 
Pac.  S81:  Qroot  v.  Railroad,  M  UUh.  US,  H  Pac. 
ItU. 

'Palmqulst  v.  Iflne  ft  Smelter  Snpply  Co.,  X 
Utah.  283,  TO  Pac.  S96. 


*7er  otber  easaa  see  same  bwio  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Die.  Key-No.  Series  ft  Rep'r  Indexes  ' 
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8.  Appbai.  AiTD  Bbbob  (I  231*)— Pbxserta- 
TioN  or  Gboundb  tob  Bbtibw  ih  Coxmt 
BBI.OW— Necbssitt. 

The  reason  for  requiring  specific  objections 
in  case  of  complaint  of  the  charts  given  is  to 
give  the  tri&I  court  an  opportnni^  to  correct 
his  error,  and,  unless  such  exceptions  and  ob- 
jections are  made,  the  error  will  not  be  reviewed 
on  appeal.* 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brro^r,  Cent  Dig.  U  1299,  1862;    Dec.  Dig.  i 

0.  TbIAIi     (f    200*)— INBTBT70TIONB— RBrnSAI.. 
Where  requests  to  diarge  were  covered  by 
the  instructions  given,  their  refusal  is  not  er- 
ror. 

[Ed.  Note.— For  other  case^  see  Trial,  Cent 
Dig.  {{  651-659 ;    Dec.  Dig.  {  260.*] 

10.  Appeal  and  Bbbob  (|  974*)— Tbiai  (J 
349*)— Speciai.     Ihtbbbooatobies— Disobe- 

TION    OF  TbIAX   GoITBT. 

While  Comp.  Laws  1907,  f  8163,  author- 
izes the  trial  court  to  direct  the  jury  to  make 
special  findings  upon  all  or  any  of  the  issues, 
the  question  whether  special  findings  shall  be 
submitted  rests  in  the  sound  discretion  of  the 
trial  court,  which  will  not  be  disturbed  unless 
abused.'* 
[Ed.  Note. — For  other  cases,  see  Appeal  and 


Error,  Cent  Dig.  M  3868,  3859;  Dec  Dig.  | 
974;*  Trial,  OentX)ig.  H  823-827;  Dec.  Dig. 
8  849.*! 

11.  Tbial  (I  850*)— Speciai,  Vkbdiot— Sub- 

lOSSION. 

In  an  action  for  damages  for  commingling 
diseased  sheep  with  plaintiff's  healthy  animals, 
it  was  not  an  abuse  of  discretion  on  the  part 
of  the  trial  court  to  refuse  to  submit  special 
issues  to  the  jury  because  there  were  different 
items  of  damages. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §8  828-833;   Dec  Dig.  «  350.*] 

12.  Appeal  akd  Ebbob  (J  1066*)— Bevixw— 
Habuuess  Ebbob. 

Where  the  charge  fully  protected  defend- 
ant's rights,  the  improper  inclusion  of  two  im- 
material sections  of  the  statute  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4220;   Dec  Dig.  8  1066.*] 

18.  Appeal  and  Ebbob  (8  1001*)— Betisw- 

Findings. 

A  verdict  will  not  b^  disturbed  on  appeal, 
where  there  is  substantial  evidence  in  its  fa- 
vor.* 

[Ed.  Note — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  3922,  3928-3934;  Dec 
Dig.  8  1001.*] 

Appeal  from  District  Court,  Weber  Coun- 
ty;  N.  J.  Harris,  Judge. 

Action  by  the  Lindsay  Land  &  Livestock 
Company  against  the  Smart  Land  &  Live- 
stock Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Stewart,  Bowman  A  Morris,  of  Salt  Lake 
City,  for  appellant  H.  H.  Henderson,  of 
Ogden,  for  respondoit 

FRIOE,  3.  In  January,  1912,  tbe  respond- 
ent, a  corporation,  commenced  this  action 
against  the  Smart  Land  &  Livestock  Com- 


*  Famsworth  v.  Unloa  Pan.  Coal  Co.,  82  Utah,  lU, 
St  Pac.  74. 

*Qenter  v.  ConglomoT«te  Uln.  Co.,  a  Utab,  16S, 
64  Pae.  tO;  Hangum  v.  Bullion,  Beck  ft  Champion 
Mln.  Co..  IE  Utab,  634,  60  Pac.  834. 

•Jamas  t.  Rob«rtM>n,  »  Utah,  414,  UT  Fac  1068; 
Harris  r.  Laondnr  Co.,  19  Utah,  438.  U7  Pac  700. 


pany,  a  corporatloo,  and  also  against  one 
Thomas  Smart  The  action  was  commenced 
to  recover  damages  to  respondent's  libeep, 
wbich,  It  was  alleged,  were  caused  by  the 
defendants  driving  their  sheep  and  com- 
mingling them  with  the  sheep  of  respondent 
after  the  defendants  knew  that  th^  sheqt 
were  afflicted  with  a  contagious  and  infec- 
tious disease,  thereby  causing  respondent's 
sheep  also  to  become  affected  with  said  dis- 
ease, by  reason  of  which  It  was  compelled  to 
dip  said  sheep,  after  which  many  died,  and 
that  others  which  did  not  die  depredated 
in  value  to  respondent's  damage.  Bespond- 
ent  also  asked  to  recover  the  cost  and  ex- 
penses of  dipping  said  sheep.  Ttie  action 
was  commenced  in  the  district  court  of  Web- 
er county,  Utah.  The  defendants  were,  how- 
ever, served  with  summons  in  Cache  county, 
while  the  acts  complained  of  occurred  in 
Box  Elder  county,  this  stata  After  inter- 
posing the  motions  hereinafter  mentioned, 
the  defendants  answered  the  complaint,  de- 
nying the  alleged  negligence  and  wrongs,  and 
also  set  up  an  affirmative  defense  not  materi- 
al here.  A  trial  to  a  Jury  xesnlted  in  a  ver- 
dict against  the  defendant  Smart  Land  i 
livestock  Company  only,  and  it  prosecutes 
this  appeaL 

[1,2]  Counsel  for  appellant  Tlgoronsly  in- 
sist that  the  Judgment  should  be  rereraei 
and  the  cause  remanded  for  a  new  trial  for 
the  reason  that  the  district  court  of  Weber 
county  erred  in  overruling  the  motion  of 
both  defoidants  to  quash  the  summons  and 
the  service  thereof,  and  further  erred  in  re- 
fusing to  grant  their  motion  to  transfer  said 
action  to  Cache  county,  the  home  of  said  de- 
fendants. We  cannot  review  either  of  the 
foregoing  rulings,  because  neither  of  the  mo- 
tions aforesaid,  nor  the  evidence  in  support 
thereof,  are  made  a  part  of  the  record  on 
appeaL  Counsd,  in  their  brief,  refer  us  to 
certain  paf  es  of  the  "transcript"  as  con- 
taining the  motions  and  evidence  In  support 
thereof,  and  the  rulings  of  the  court  thereon. 
By  referring  to  those  pages  we  find  that  the 
matters  referred  to  are  Included  with  what, 
under  our  practice,  constitutes-  the  Judgment 
roll.  Comp.  Laws  1907,  8  8197,  as  amraded 
by  Laws  1911,  p.  136,  specifically  defines 
what  shall  constitute  the  judgment  roU.  Nei- 
ther the  objections  to  the  summonses  nor  to 
the  service  thereof;  nor  the  motion  to  trans- 
fer the  case  are  part  of  the  Judgment  roll, 
and  therefore,  in  order  to  bring  these  mat- 
ters up  for  review  on  appeal,  they  must  be 
allowed  and  certlfled  by  the  trial  court 
That  was  not  done  By  referring  to  the  bQI 
of  exceptions,  we  find  that  It  is  composed  of 
616  typewritten  pages  and  is  spedfically  lim- 
ited to  the  "testimony  and  other  evidence  ad- 
duced *  *  *  and  objections  and  excep- 
tions of  counsel  and  rulings  of  the  court 
thereof  produced  and  made  at  the  triaL 
The  district  court  certifies  to  what  1b  contaln- 


*ror  ether  eases  see  same  topic  and  seetton  NUMBER  In  Deo.  Die.  *  Aa».  Dig.  Key-No.  Barlea  *  Rep'r  Inttani 
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ed  In  those  516  pages  and  to  nothing  else. 
The  transcript  to  which  coansel  have  lefer- 
Ted  na  Is  oomposed  of  81  pages  In  which  are 
Inclnded  all  of  the  matters  comprising  the 
jndgment  roll,  together  with  many  matters 
that  were  inserted  by  the  clerk  and  which 
perform  and  can  perform  no  function  what- 
erer,  among  which  latter  are  included  the 
matters  complained  of  as  b^ore  stated. 
From  what  has  been  said  it  follows  that 
under  the  practloe  prevailing  in  this  state 
there  is  nothing  before  ns  from  which  we 
can  Judicially  know  or  determine  whether 
the  trial  court  erred  or  not  with  respect  to 
the  raUngs  complained  of.  The  presumption 
that  the  mllngs  of  that  court  are  correct  un- 
til the  contrary  Is  afilrmatlTely  made  to  ap- 
pear must  therefore  prevail. 

[3]  The  next  assignment  relates  to  the  ad- 
mission In  evidence  of  certain  statements  of 
a  witness  called  by  respondent  The  wit- 
ness, over  appeUanfs  objection  and  excep- 
tion, was  permitted  to  state  that  he  received 
a  certain  report  from  his  subordinates,  who 
were  ofiSclal  cdieep  inspectors,  respectlag  the 
diseased  condition  of  appellant's  sheep  at  a 
certain  time  and  place.  The  statement  of 
the  witness  in  this  regard  was  very  brief  and 
direct  The  trial  court  after  having  admit- 
ted the  evidence,  became  convinced  that  he 
had  erred  in  doing  so,  and  the  record  dis- 
closes that  he,  on  his  own  motion,  advised 
coansel  that  after  reflection  he  had  conclud- 
ed that  the  evidence  of  the  witness  relating 
to  the  report  aforesaid  was  hearsay,  and 
hence  should  have  been  excluded.  The 
court  therefore  suggested  to  counsel  that  if 
they  desired  the  statement  of  the  witness 
stridden  from  the  record,  he  would  grant 
their  request  AppeUanfs  counsel  thereupon 
moved  that  the  testimony  of  the  witness  be 
stricken,  which  motion  was  sustained,  and 
the  statement  of  the  witness  was  eliminated 
from  the  evidence  and  the  Jury  were  spe- 
cially Instructed  not  to  consider  the  state- 
ment of  the  witness  for  any  purpose.  Coun- 
sel for  appellant,  at  the  time  at  least,  seemed 
to  be  satisfied  with  this  ruling,  while  coun- 
sel for  resitondent  excepted  to  the  action  of 
the  court  in  withdrawing  the  evidence  from 
the  Jury.  Assuming,  for  the  purposes  of 
this  decision,  that  notwithstanding  the  grant- 
ing of  the  motion  to  strike  the  evidence,  ap- 
pellant did  not  thereby  waive  or  lose  its 
light  to  insist  upon  its  original  objection  and 
exception,  yet  we  think  that  the  matter 
comes  squarely  within  the  rule  laid  down  by 
this  court  In  the  cases  of  Loofbourow  v. 
Utah  U  &  By.  Co.,  33  Utah,  480,  94  Pac.  981, 
and  Oroot  t.  Railroad,  34  Utah,  162,  96  Pac. 
1019,  where  we  held  that  by  striking  the 
evidence  and  instructing  the  jury  to  disre- 
gard it  the  original  error,  if  one  was  com- 
mitted, was  cured.  While  we  do  not  wish 
to  be  understood  as  holding  that  under  no 
drcnmstances  may  a  party  predicate  error 
open  the  admission  of  evidence  after  it  la 


stridcen  from  the  record  and  the  jury  are 
Instructed  to  disregard  it  yet  where,  as  in 
this  case,  the  evidence  strickm  is  directed 
to  b:::!,  one  particular  matter,  and  is  brief, 
and  can  easily  be  segregated  and  distin- 
guished from  all  the  other  evidence,  and  It 
is  apparent  that  no  prejudice  has  resulted, 
the  error.  If  any  has  been  committed  in  ad- 
mitting the  evidence,  may  be  deemed  as  cured 
by  striking  it  and  by  instructing  the  Jury  to 
disregard  it  In  matters  of  this  kind  no  hard 
and  fast  rule  can  be  laid  down  which  shall 
control  In  every  case.  Much  depends  upon 
the  nature  or  character  of  the  evidence  that 
is  sought  to  be  stricken.  The  only  safe  rule 
to  follow  Is  that  If  after  giving  the  matter 
due  ccmsideratlon  the  court  is  satisfied  that 
no  prejudice  resulted  from  the  admission  of 
the  evidence  which  is  stricken,  tiie  verdict 
should  stand ;  otherwise  not  In  view  of  the 
whole  case,  we  are  clearly  of  the  opinion 
that  In  this  case  no  prejudice  resulted,  and 
hence  the  assignment  must  falL 

[4]  It  is  next  contended  that  the  court 
erred  in  permitting  certain  hyi>othetlcal  ques- 
tlona  to  be  propounded  to  and  answered  by 
an  expert  witness,  upon  the  ground  that  the 
facts  detailed  In  the  questions  did  not  suf- 
ficiently reflect  the  evidence.  This  conten- 
tion is  untenable.  We  think  that  under  the 
rulings  of  this  and  other  courts  the  question 
objected  to  was  not  objectionable  upon  the 
ground  stated.  The  question  was  sufficient 
and  clearly  comes  within  the  mle  laid  down 
by  this  court  In  Palmqulst  v.  Mine  &  Smel- 
ter Supply  Co.,  25  Utah,  page  263,  70  Pac 
996,  where  it  is  said:  "Hypothetical  ques- 
tions to  an  expert  witness  may  be  framed 
either  upon  all  the  fticts  in  the  case  or  upon 
any  part  of  the  facts  assumed  to  be  true 
which  is  sufficient  in  Itsdf."  That  is,  the 
party  producing  the  expert  and  propounding 
the  question  may  do  so  ui>on  his  own  theory 
of  the  case,  and,  so  long  as  he  sufficiently 
reflects  the  evidence  which  goes  to  establish 
his  theory,  the  question  is  not  objectionable 
upon  the  ground  that  all  the  evidence  in  the 
case  is  not  reflected  in  the  question.  See 
cases  dted  In  the  Palmqulst  Case,  supra. 

[i]  It  is  further  asserted  that  the  court 
erred  in  omitting  the  word  "willfully"  from 
Its  instruction  In  charging  the  jury  with  re- 
8i>ect  to  appellant's  acts  in  permitting  Its  in- 
fected sheep  to  commingle  with  those  of  re- 
spondent, which  were  claimed  not  to  have 
been  infected.  The  contention  is  based  en- 
tirely upon  the  fact  that  in  framing  the  com- 
plaint the  pleader  alleged  that  the  appel- 
lant, after  it  knew  its  sheep  were  afflicted 
with  a  contagious  and  infectious  disease, 
had  "willfully  and  negligently"  driven  them 
among  those  of  the  respondent  and  had 
thereby  caused  the  latter  sheep  to  become  in- 
fected with  the  disease  aforesaid.  Under 
our  statute  (Gomp.  Laws  1907,  <g  60,  61,  and 
62)  It  was  not  necessary  to  allege  or  prove 
that  the  diseased  sheep  were  willfully  Inter- 
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mingled  with  others,  Imt  It  was  snffid^nt  If 
such  intermingling  were  done  or  permitted 
a^r  the  person  who  Is  charged  with  the 
wrong  knew  that  his  sheep  were  "afflicted 
with  a  contagions  or  infections  disease." 
The  case,  therefore.  Is  one  where  the  com- 
plaint alleged  more  than  the  plaintiff  was 
required  to  proTe  In  order  to  recorer.  This 
Is. often  the  case,  and  where,  as  In  the  case 
at  bar,  the  allegation  does  not  relate  to  a 
matter  of  description,  that  is,  to  matters  of 
identity,  but  refers  to  matters  of  substance, 
it  is  not  necessary  to  prove  more  than  the 
law  requires,  although  more  is  alleged.  This 
is  elementary  doctrine,  and  needs  no  citation 
of  authorities.  The  court,  therefore,  did  not 
err  in  omitting  the  word  "willfully"  from  the 
charge. 

[8]  It  is  next  contended  that  the  court 
erred  In  refusing  certain  of  appellant's  re- 
quests to  charge:  Counsel  for  respondent, 
however,  insists  that  we  cannot  review  the 
alleged  errors,  for  the  reason  that  the  sev- 
eral requests  are  not  properly  presented  for 
review.  In  this  connection  counsel  for  re- 
spondent contends  that, the  requests  are  not 
properly  made  a  part  of  the  record  on  a-p- 
peal,  but  if  they  are,  that  the  ezceptionB 
are  itevertheless  Insuf&clent  These  conten- 
tions are  not  tenable.  Under  our  statute 
(Comp.  Laws  1907,  i  8151)  "aU  instructions 
requested  or  given  *  •  «  become  a  part 
of  the  judgment  zoIL"  The  requests  to 
charge  are  therefore  properly  in  the  record. 

[7, 1]  In  order  to  dispel  some  apparent  con- 
fusion which  seems  to  exist  in  the  minds  of 
some  attorneys,  we  shall  once  for  all  state 
here  that,  in  presenting  to  this  court  an  ezcei>- 
tion  to  the  refusal  of  the  trial  court  to  charge 
as  requested,  it  is  not  necessary -to  do  more 
than  to  refer  to  the  request  refused  by  num- 
ber, or  by  clearly  Identifying  it  in  some  other 
way.  It  Is  not  necessary  to  set  forth  the  re- 
quest at  large  in  the  exceptions  or  assign- 
ments of  error  as  contended  for  by  counsel 
for  respondent,  but  this  may  be  done  in  the 
printed  abstract  or  in  counsel's  brief.  While 
it  Is  true  that  in  order  to  properly  present 
to  tills  court  for  review  an  instruction  given 
by  the  court,  which  is  claimed  to  be  errone- 
ous, it  is  ordinarily  necessary  to  set  forth 
the  precise  language  of  the  charge,  that  is 
claimed  to  be  erroneous,  yet  such  Is  not  the 
case  where  an  exception  is  taken  to  a  re- 
fusal to  charge  as  requested.  The  reason 
for  the  rule  is  obvious.  When  the  trial  court 
charges  the  Jury,  any  defect  or  omission  or 
misstatement  of  the  law  should  be  clearly 
pointed  out  to  that  court,  so  that  it  may  be 
corrected  before  the  Jury  has  passed  on  the 
case.  Where  it  is  contended,  therefore,  that 
only  a  portion  of  a  paragraph  is  faulty,  the 
particular  portion  must  be  pointed  out  In 
the  trial  court  by  the  party  excepting,  so 
that  the  court  may  know  Just  what  is  ex- 
cepted to.  It  this  be  not  done,  the  trial  court 
has  no  means  of  knowing  to  what  point  or 
matter  or  thing  the  exception  is  directed. 


and  hence  is  unable  to  supplj  an  omission 
or  to  correct  an  incorrect  statement  of  the 
law.  The  rule  is  intended  to  aid  the  trial 
courts  in  correcting  erroneous  statements  of 
the  law,  and  In  supplying  omissions  in  in- 
structions, and  if  strictly  enforced  will  tend 
to  correct  many  errors  that  otherwise  would 
go  undetected.  See  Famsworth  v.  Union 
Fac.  Coal  Co.,  32  Utah,  112,  89  Paa  74.  Ot 
course  where  the  whole  charge  is  bad,  or 
where  the  whole  of  the  paragraph  excepted 
to  is  erroneous,  an  exception  to  the  whole  U 
sufficient  Where,  however,  the  exception 
goes  to  a  whole  paragraph,  or  to  the  charge 
as  a  whole,  the  exception  cannot  be  reviewed, 
unless  the  whole  paragraph  or  the  charge  as 
a  whole,  as  the  case  may  be,  is  bad.  In  mak- 
ing a  request,  however,  the  trial  court  has 
the  whole  request  before  it  for  in^)ect!on, 
and  unless  it  is  good  as  a  whole  the  conrt 
may  reject  it  with  Impunity.  If  It  Is  re- 
jected, all  that'  is  necessary  to  do  by  the 
party  who  makes  the  request  is  to  note  his 
exception  and  file  the  request  with  the 
derk,  and  thus  make  it  a  part  of  the  Judg- 
ment roll  as  provided  in  the  statute.  This 
was  done  in  this  case  and  hence  the  requests 
are  properly  before  us  for  review. 

[I]  We  have  carefully  read  all  the  requests 
and  have  compared  them  with  the  court's 
charge,  and  after  doing  so  we  are  convinced 
that  the  appellant  has  no  cause  for  com- 
plaint The  requests  were  quite  nnmerons, 
and  the  trial  court  in  some  instances  incor- 
porated them  in  full  and  in  other  instances 
merely  Incorporated  the  substance  thereof 
in  its  charge  The  appellant,  however,  re- 
ceived the  full  benefit  of  its  requests  when- 
ever they  were  proper.  We  have  also  care- 
fully examined  into  and  considered  appel- 
lant's exceptions  to  the  charge  of  the  conrt 
as  given.  The  charge  is  exceptionally  full 
for  a  case  of  this  kind,  and  in  view  that  the 
court  adopted  requests  from  both  sides  the 
charge  Is  quite  long  and  contains  some  un- 
necessary repetitions.  The  charge  as  a  whole 
is,  however,  as  fair  to  appellant  as  It  wdl 
could  be  made.  We  refrain  from  setting 
forth  any  portion  of  the  charge,  because  to 
do  so  would  extend  this  opinion  beyond  prop- 
er limits,  and  could  subserve  no  good  pur- 
pose either  in  this  or  in  any  other  case. 

[10]  It  is  also  contended  that  the  court 
erred  in  refusing  to  submit  to  the  Jury  cer- 
tain special  findings  requested  by  appellant 
While  it  is  true  that  under  our  statute,  Comp. 
Laws  1907,  i  3163,  the  trial  court  may  di- 
rect a  Jury  to  make  special  findings  upon 
"all  or  any  of  the  Issues,"  yet  whether  or 
not  special  findings  should  be  submitted  to 
the  jury  in  any  given  case  is,  under  our 
decisions,  a  matter  left  to  the  sound  discre- 
tion of  the  trial  court  Center  v.  Conglomor- 
ate  M.  Co.,  23  Utah,  166,  64  Pac.  362 ;  Man- 
gum  V.  Bullion-Beck  M.  Co.,  15  Utah,  534, 
60  Pac  834.  It  may  be  that  a  trial  court 
under  certain  circumstances,  may  abuse  the 
discretion  vested  In  It  in  refusing  to  submit 
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special  flndiiigB,  but,  vxHem  It  Is  made  to 
appear  that  ancli  dlscretton  has  been  abused, 
we  are  not  authorized  to  review  the  action 
of  the  trial  court  with  respect  to  the  submis- 
sion or  the  refusal  to  submit  special  findings. 

[11]  It  Is  argued  In  this  case  that,  Inas- 
mnch  as  respondent  sought  to  recover  dam- 
ages for  loss  of  sbe^  by  death,  for  damages 
gostalned  In  dipping  the  sheep,  and  also  for 
the  depredation  of  the  value  of  those  sheep 
which  did  not  die,  therefore  appellant  was 
entitled  to  know  Just  how  much  the  jury 
allowed  for  each  one  of  the  foregoing  ele- 
ments of  damages.  In  cases  where  several 
elements  of  damages  are  Involved,  It  no 
ioabt  would  sometimes  be  of  Interest  to  the 
losing  party,  at  least,  to  know  just  how  much 
he  is  required  to  pay  for  each  separate  ele- 
ment While  this  may  be  so.  It  does  not 
follow  that  he  Is  legally  prejudiced  if  be  is 
not  judicially  informed  with  regard  to  that 
matter.  If,  for  Instance,  In  this  case  we 
shonld  hold  that  the  refusal  to  submit  to  the 
jury  the  special  findings  requested  constitutes 
prejudicial  error,  then  it  unavoidably  fol- 
lows that  in  every  case  where  there  are  a 
nomber  of  items  or  elements  of  damages  a 
refusal  to  direct  the  Jury  to  specially  find 
upon  each  one  would  constitute  error.  The 
foregoing  statement,  without  more,  clearly 
demonstrates  that  the  matter  Is  one  that 
should  be  left  to  the  sound  discretion  of  the 
trial  court  Nothing  Is  made  to  appear  in 
this  case  from  which  we  can  determine 
whether  the  trial  court  abused  Ite  discretion 
or  not 

[12]  Error  is  also  assigned  because  the 
court  copied  two  sections  of  our  statute  in 
its  charge  to  the  Jury.  It  is  contended  that 
the  sections  copied  were  not  applicable.  Al- 
though this  be  conceded,  yet  we  cannot  see 
wherein  appellant  was  harmed.  Quite  inde- 
pendent of  these  sections  the  court,  as  we 
have  already  remarked,  very  fairly  and  ful- 
ly charged  the  jury  upon  all  questions  of 
law  arising  In  the  case.  It  is  quite  clear 
that  the  appellant  could  not  have  been  prej- 
udiced by  reason  of  what  the  court  did  in 
copying  said  sections  into  the  charge. 

[13]  Finally  it  is  contended  that  the  evi- 
dence Is  Insofficient  to  sustain  the  findings 
of  the  Jury.  We  cannot  yield  assent  to  this 
contention.  While  it  may  be  that  upon  one 
or  two  phases  of  the  case  we  might  perhaps 
hare  arrived  at  a  conclusion  other  than  the 
one  reached  by  the  Jury,  yet  there  is  ample 
evidence  in  support  of  each  essential  fact 
found  In  favor  of  respondent  The  most  that 
can  be  said  Is  that  the  evidence  is  in  sharp 
conflict  on  some  essential  matters,  and  that 
perhaps  In  the  Judgment  of  some,  U  appel- 
lant's witnesses  were  beUeved,  the  weight  of 
the  evidence  Is  contrary  to  some  of  the  find- 
ings. This,  however,  does  not  authorize 
tis  to  interfere  with  the  verdict  Where 
there  Is  some  substentlal  evidence  In  support 
of  every  essential  finding,  this  court  Is  pow- 


erless and  cannot  interfere.  This  rule  bas 
become  elementary  In  this  jurisdiction.  For 
very  recent  cases,  see  James  v.  Robertson, 
38  Utah,  414,  117  Pac.  1068,  and  Harris  v. 
Laundry  Co.,  38  Utah,  436,  117  Paa  700. 

After  a  careful  scrutiny  of  the  entire  rec- 
ord we  are  constrained  to  bold  that  the  trial 
court  committed  no  reversible  error.  The 
judgment  Is  therefore  affirmed,  with  costs  to 
respondent 

McCABTT,  C.  J.,  and  STRAUP,  J.,  concur. 


KEINATH,   SCHUSTER  &  HUDSON   v. 
REED. 

(Supreme  Court  of  New  Mexico.    Dec.  5, 1918.) 

(Byttabiu  ty  the  Court.) 

1.  Bbokxbs   '(I    82*)— Action    roB    Ooious- 

BIONS— ANBWEB— ISSTTES   OS  LAW. 

In  an  action  for  commission  earned  by  a 
broker  in  effecting  an  exchange  of  property  of 
his  principal,  where  the  complaint  pleaded  a 
written  contract  of  employment  of  the  broker  by 
the  principal  to  make  an  exchange  and  a  writ- 
ten contract  of  exchange  between  the  principal 
and  a  customer  procured  by  the  broker,  an  an- 
swer which  alleged  (a)  that  the  principal  had 
not  accepted  the  property  of  the  customer;  (b) 
that  the  principal  had  not  accepted  the  customer 
as  a  proper  party  with  whom  to  make  an  ex- 
change Other  than  on  the  terms  of  the  written 
contracts  entered  into  by  them ;  (c)  that  the 
written  contracts  of  exchange  were  intended  by 
the  parties  to  be  merely  stipnlatlons  by  which 
an  exchange  of  property  might  be  effected,  and 
not  a  valid,  binding,  and  enforceable  contract 
of  exchange;  (d)  that  the  broker  had  not  done 
all  he  was  required  to  do  In  order  to  earn  bis 
conmiissions:  (e)  that  the  customer  had  failed 
to  perform  his  part  of  the  contract — tendered 
issues  of  law  and  not  of  fact 

[Ejd.    Note. — For   other    cases,    see    Brokers, 
Cent  Dig.  if  101-103;  Dec.  Dig.  {  82.*] 

2.  PLKADIITO      (§     846*)— MonONS-^UDOltKNT 
ON  PUEADINQS. 

Where  the  answer  raises  issues  of  law  only, 
the  case  is  ripe  for  judgment  on  the  issues  of 
law  inTolved,  and  a  motion  for  judgment  on  the 
pleadings  is  properly  entertained. 

[Ed.    Note. — For    other   cases,    see    Pleading, 
Cent.  Dig.  {J  1065-1059;    Dec.  Dig.   i  3457] 

3.  Bbokkbs  ({  61*)— Pebfobmanok  or  Undbb- 
TAKINO— What  Constitutes. 

Under  an  employment  to  sell  or  exchange 
the  property  of  his  principal,  a  broker  has  fully 
performed  his  undertaking  when  he  procures  a 
customer  with  whom  the  principal  makes  a 
valid  contract  of  sale  or  excnange. 

[Ed.    Note.— For   other    cases,    see    Brokers, 
Cent  Dig.  I  69;  Dee.  Dig.  §  51.*] 

4.  Bbokebs  (i  S4*)— RioHT  TO  CoiaassioR- 

PxarOBMANCE. 

In  an  action  by  a  broker  for  commissions 
earned  by  him  in  effecting  an  exchange  of  the 
property  of  bis  principal,  where  the  complaint 
pleads  a  valid  and  enforceable  written  con- 
tract, between  the  principal  and  a  customer 
procured  by  the  broker,  to  exchange  property,  it 
was  not  necessary  for  the  complaint  to  allege 
that  the  customer  was  "in  a  position  and  able 
lo  convey  a  perfect  title  to  the  property  which 
he  proposed  to  exchange." 

[Ed.    Note.— For   other    eases,    see    Brokers. 
Cent  Dig.  {§  75-«l;  Dec  Dig.  {  54.*1 
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6.  BB0KXB8     (f   B4*)— FUVOBHANOT   OV   OOH- 
TBACT— ACCKPTAHOI  OF  OUSTOMBR. 

In  auch  a  case  th«  principal,  by  entering 
into  a  contract  of  exdiange  wftli  tlie  enstomer 
produced  by  the  broker,  accepted  the  coatomer 
as  able,  ready,  and  wiliing  to  make  the  ex- 
change. 

[Ed.  Note.— For  other  caaea,  tee  Brokers, 
Cent  Dig.  i{  75-81;  Dec.  Dig.  i  64.*] 

6.  DAHAOES      ({     78*>— LiQUIDATKD     DAltAQEa 
ARD  PENALTIBS. 

A  stipulation  that  "both  parties  hereunto 
have  tliis  day  deposited  in  escrow  with  K.,  S. 
ft  H.  this  contract  and  a  copy  of  the  original 
contract,  bis  demand  note  for  $1,000  as  evi- 
dence of  good  faith  and  as  a  forfeit  in  event 
either  party  hereto  fails  or  refuses  to  comply 
with  the  terms  of  the  contract  as  therein  pro- 
vided," held  to  be  a  penalty. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S!  157-163;  Dec  Dig.  |  78.*] 

7.  BBOKssa  (I  82*)— Action  roB  Ooioassioir 
— Complaint— SuiTioiKNOT. 

In  an  action  for  a  broker's  commissions  for 
effecting  an  exchange  of  real  estate,  where  the 
complaint  states  the  making  of  a  valid  written 
contract  of  exchange  between  the  principal  and 
the  enstomer  procured  by  the  broker,  the  com- 
plaint need  not  further  state  tliat  the  customer 
was  able,  ready,  and  willing  to  complete  the  ex- 
change on  the  terms  of  the  contract,  or  that  he 
made  any  effort  to  that  end,  or  the  refusal  of  the 
principal  to  complete  it 

[lid.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  101-103;  Dec.  Dig.  |  82.*] 

8.  CONTBACTS    (I    176*)— OOICBTBUOHOW— BVI- 
DBNCB, 

In  an  action  based  upon  a  written  con- 
tract wldch  is  admitted  by  the  answer,  the  In- 
tentiona  of  the  parties  as  to  what  should  be  the 
effect  of  the  contract  is  to  be  decided  by  the 
court  upon  an  inspection  of  the  contract 

[Bd.  Note. — ^For  other  cases,  see  Contracts, 
Cent  Dig.  H  766,  978,  1010,  1067-1069,  1786, 
1803,  1810;   Dec.  Dig.  |  175.*] 

9.  Contracts      (|     176*)  —  OoNsiBUonoif — 
QvBsnoN  OF  Law. 

An  allegation  in  the  answer  of  what  the 
parties  intended  or  did  not  intend  the  contract 
should  effectuate  raises  a  question  of  law  to  be 
decided  by  tlie  court 

[Bid.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  M  767-770,  917.  956,  979,  1041, 
1097,  1825;  Dec  Dig.  |  176.*] 

(Aiditional  ByOciu*  »y  Bditdriat  Btaf.) 

10.  DAMAOEB    (8    78*)— LlQUIDATBD    DAHAOZS 

AND     Penalties  —  "Forfeit"  —  "Mulct"  — 

"Fine"- "Penalty." 

The  word  "forfeit,"  in  its  ordinal?  use  in 
cases,  is  synonymous  with  "mulct,"  ''fine,"  or 
"penalty."  (dHng  Words  and  Phrases,  vol.  2, 
p.  2893.  See,  also,  voL  8,  p.  7665;  voL  5,  p. 
4616;  ToL  8,  pp.  2810-281S;  voL  6,  p.  5272- 
5276;  VOL  8,  p.  7750.) 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  157-163 ;  Dec.  Dig.  |  78.*] 

Appeal  from  District  Court,  Eddy  County; 
McGlnre,  Jttdge. 

Action  by  Keinath,  Sclraster  &  Hndson,  a 
partnership,  against  J.  D.  H.  Reed.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  appellee,  plaintiff  below,  bron^t  this 
action  to  recover  the  sum  of  $500  as  a  com- 
mission for  the  sale  of  certain  real  estate 
belonging  to  the  appellant.  Tbe  complaint 
alleges:    (a)  That  on  or  abont  the  13th  day 


of  June,  1912,  the  defendant  was  tbe  owner 
of  certain  real  estate,  and  that  defendant 
listed  said  real  estate  with  plaintiff  for  sale 
or  exchange,  by  executing  a  written  list  con- 
tract, a  tme  copy  of  which  is  attached  to  the 
complaint  marked  "Exhibit  A."  The  llstiiig 
contract  redtes:  "I,  J.  D.  H.  Beed,  hereby 
aatborlse  and  appoint  Keinath,  Schnster  t 
Hndson,  of  Artesia,  N.  M.,  as  my  agent  to 
sell  or  exchange  the  within  described  real 
estate,  now  owned  by  me  to  wit:  [Describing 
the  real  estate  and  prices  fixed.]  For  serv- 
ices rendered  by  said  agent  in  making  the 
sale  of  said  land,  or  being  instromaital  in 
any  manner  whatsoever  in  selling  or  trans- 
ferring said  property,  I  agree  to  pay  to  said 
agent  a  commission  of  five  hundred  dollars." 

(b)  That  acting  by  aathority  of  and  In  pnr- 
snance  to  the  agency  so  created  the  plaintiff 
did  procore  one  O.  E.  Shackleton,  who  was 
an  acceptable  party  to  defendant,  and  with 
whom  defendant  entered  Into  a  valid  bind- 
ing written  contract,  providing  for  the  ex- 
change of  said  defendant's  real  estate  for 
certain  real  estate  of  the  said  Shackleton,  a 
copy  of  which  written  contract  is  attached  to 
the  complaint  as  a  part  thereof  and  marked 
"Exhibit  B."  By  the  contract  mentioned  tbe 
defendant  and  Shackleton  agree  to  exchange 
properties,  each  assuming  certain  incum- 
brances existing  on  the  other's  property,  each 
to  have  fall  and  peaceable  possession  of  the 
property  of  the  other  on  or  about  October 
1, 1912,  or  as  mutually  agreed  otherwise,  with 
the  further  provision  that  Shackleton  was  to 
have  until  July  10,  1912,  to  investigate  and 
approve  the  property  he  was  trading  for. 

(c)  That  on  the  6th  day  of  Jnly,  1912,  the  de- 
fendant and  Shackleton  entered  Into  another 
written  contract,  designed  and  Intended  to  be 
a  continuation  of  contract  herein  referred  to 
as  Exhibit  B,  which  sopplementol  contract  is 
attached  to  and  made  a  part  of  the  complaint 
and  marked  "Exhibit  C,"  and  at  the  same 
time  the  defendant  and  Shackleton  executed 
their  promissory  notes  each  for  tbe  sum  of 
$1,000,  payable  on  demand,  copies  of  which 
notes  are  attached  to  the  complaint  as  parts 
of  Exhibit  O.  The  contract  marked  "Exhibit 
O"  is  as  follows:  "Continnatlon  of  contract 
of  sale  made  between  O.  E.  Shackleton,  party 
of  tbe  first  part,  and  J.  D.  H.  Reed,  party  of 
the  second  part,  In  the  exchange  of  the  sev- 
eral properties  as  provided  for,  In  the  orig- 
inal contract  made  and  executed  in  Palisade, 
Colo.,  on  June  28,  1912,  wltnesseth:  Party  of 
tbe  first  part  has  this  day  accepted  the  prop- 
erty of  party  of  the  second  part,  and  agrees 
to  accept  the  trade  and  deed  his  itroperty  to 
said  second  party  as  provided  for  in  the 
original  contract  above  mentioned  and  of 
which  this  Is  a  part  Both  parties  hereunto 
have  this  day  deposited  in  escrow  with  Kei- 
nath, Schnster  &  Hudson  this  contract  and  a 
copy  of  the  original  contract,  his  demand 
note  for  $1,000  as  evidence  of  good  faith  and 
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as  a  forfeit  In  event  dther  party  hereto  falls 
or  refnseB  to  comply  with  the  terms  of  the 
contract  as  therein  provided."  The  note  of 
Shackleton  was  payable  to  Reed,  and  vice 
versa,  (d)  That  at  the  time  defendant  en- 
tered Into  said  contract  the  defendant  accept- 
ed said  Shackleton  as  a  proper  and  suitable 
perscin  with  whom  to  make  snch  contract, 
and  that  plaintiff,  "acting  in  good  fitlth,  did 
all  it  was  requested  or  required  to  do  by  de- 
fendant In  the  way  of  effecting  a  valid  and 
binding  contract  aforesaid,  did  by  its  efforts 
become  the  procntlng  cause  in  producing  for 
said  defendant  the  said  G.  B.  Shackleton  for 
the  purposes  aforesaid." 

Tlie  defendant's  answer  admits  (a)  the  ex- 
ecQtlon  of  Exhibit  A;  (b)  admits  that  ap- 
pellee procured  Shackleton  to  exchange  prop- 
erty with  him,  but  denies  that  he  entered 
into  a  valid  and  binding  contract  with  said 
Shackleton,  but  admits  he  did  enter  Into  a 
stipulation,  setting  out  the  terms  upon  which 
be  and  Shackleton  were  to  exchange  proper- 
ties, and  that  Exhibit  B  attached  to  the  com- 
pltdnt  is  a  copy  thereof;  (c)  admits  the  ex- 
ecution of  contract  Exhibit  O  attached  to  the 
complaint  and  the  notes  therein  mentioned, 
but  denies  that  the  notes  were  to  be  a  pay- 
ment on  the  properties,  or  for  any  other 
purpose,  except  to  be  a  forfeit  and  for  the 
special  imrpose  of  indemnifying  each,  re- 
spectively, against  the  loss  which  they  might 
sustain  in  case  the  other  failed  to  perform 
Ua  part  of  the  stipulation  by  which  the 
Bale  was  to  be  effected,  or  to  perfect  thO' 
sale;  and  further  denies  that  defendant  ac- 
cepted the  property  of  O.  E!.  Shackleton,  ex- 
c^t  upon  the  condition  of  tlie  original  stlp- 
nlations  by  which  the  exchange  was  to  be 
made  between  defendant  and  O.  B.  Shackle- 
ton; (d)  denies  that  he  accepted  Shackleton 
as  a  proper  and  suitable  party  with  whom  to 
make  such  contract  as  was  made,  "except  on 
the  condition  and  with  the  understanding 
tbat  the  said  Shackleton  would  perform  his 
part  of  the  stipulation  in  the  contract ;  and 
deziles,  further  that  the  plaintiff  did  all  that 
was  required  of  It  in  the  way  of  effecting  a 
valid  and  binding  contract  between  defend- 
ant and  Shackleton."  By  way  of  new  mat- 
ter the  defendant  In  his  answer  alleged:  (a) 
Tbat  he  employed  the  plaintiff  to  sell  or  ex- 
cbange  his  proiierty,  aa  is  stated  in  the  copy 
of  listing  contract  Exhibit  A,  of  plaintHTs 
complaint,  and  that  plaintiff  was  not  to  have 
any  commission  on  the  exchange  of  the  prop- 
etty  unless  the  exchange  was  perfected  or 
completed;  that  the  contract  Exhibit  B  was 
Intended  to  be  a  stipulation  upon  which  he 
and  Shackleton  were  to  exchange  properties, 
and  was  not  a  valid,  binding,  and  enforceable 
contract  of  sale;  (c)  that  the  notes  set  out 
In  Exhibit  O  were  executed  for  the  purpose 
of  indemnifying  himseU  and  Shackleton,  in 
damages,  in  case  the  other  party  fiiiled  to 
perform  his  part  of  the  stipulations  in  £be 
contract  Exhibit  B  and  for  no  other  reason ; 
(d)  that  the  said  Shackleton  failed  to  per- 


form the  stipulation  in  his  contract  Exhibit 
B,  and  for  that  reason  the  exchange  of  proih 
erty  was  never  effected  between  defendant 
and  Shackleton. 

Plaintiff  moved  for  Judgment  in  its  favor 
upon  the  pleadings.  Motion  granted,  and 
Judgment  rendered  as  prayed  in  the  com- 
plaint 

J.  B.  Atkeson,  of  Artesla,  for  appellant 

0.  A.  McCrary,  of  Artesla,  for  appellee. 

MBCHBM,  District  Judge  (after  stating 
the  flicts  as  above).  (1,  2]  1.  Appellant  in- 
sists that  by  his  answer  he  raised  the  follow- 
ing issues  of  fact:  (1)  Whether  or  not  ap- 
pellant accepted  the  property  of  Shackleton; 

(2)  whether  or  not  appellant  accepted  Shack- 
leton as  a  proper  party  with  whom  to  make 
an  exchange  other  than  upon  the  conditions 
in  the  contract  or  stipulation,  Exhibit  B; 

(3)  whether  or  not  appellee  had  done  all  it 
was  required  to  do  in  order  to  earn  its  com- 
mission; (4)  whether  or  not  the  contract  or 
stipulation.  Exhibit  B,  between  appellant  and 
Shackleton,  was  intended  to  be  a  stipulation 
by  which  an  exchange  of  property  was  to  be 
effected,  or  whether  it  was  intended  to  be  a 
valid,  binding,  and  enforceable  contract;  (5) 
whether  or  not  the  contracting  party,  Shack- 
leton, ftilled  to  perform  the  contract  or  stipu- 
lation, Exhibit  B,  and  if  that  was  the  reason 
why  the  exchange  was  never  effected  betwe«i 
appellant  and  said  Shackleton.  Argument  is 
not  required  to  demonstrate  that  the  issues 
raised  on  these  points  were  Issues  of  law  and 
not  of  fact  The  question  whether  Shackle- 
ton's  failure  to  comply  with  his  agreement 
was  a  good  defense  will  be  discussed  here- 
after, but  the  allegation  of  that  fact  pre- 
sented no  issue,  because  admitted  by  the  mo- 
tion for  Judgment  As  the  pleadings  stood, 
the  case  was  ripe  for  Judgment  on  the  is- 
sues of  law  involved,  and  the  motion  for 
Judgment  was  properly  entertained. 

[3]  2.  It  is  contended  by  appellant  that  the 
aroellee  does  not  plead  a  performance  of  the 
terms  of  its  employment,  because  the  ex- 
change of  properties  was  not  consummated. 
The  law  is  well  settled  that,  under  an  em- 
ployment to  sell  or  exchange  the  property  of 
his  principal,  a  broker  has  fully  performed 
his  undertaking  when  he  procures  a  cus- 
tomer with  whom  the  principal  makes  a 
valid  contract  of  sale  or  exchalige.  Shep- 
herd-Teague  Co.  v.  Herman,  12  Cal.  AiqD.  394, 
107  Pa&  622 ;  Ward  v.  Cobb,  148  Mass.  518, 
20  N.  B.  174,  12  Am.  St  Rep.  687;  Wilson  v. 
M^son,  158  m.  304,  42  N.  E.  134,  136,  49  Am. 
St  Bep.  162;  OdeU  v.  Dozler,  104  Oa.  203, 
30  S.  E.  813;  Scully  v.  Williamson,  26  Okl. 
19, 108  Pac.  395,  27  li.  B.  A.  (N.  S.)  1089,  Ann. 
Cas.  1912A,  1265 ;  Kalley  v.  Baker,  132  N.  T. 

1,  29  N.  R  1091,  28  Am.  St  B^  542. 

[4,  8]  8.  Nor,  as  claimed  by  counsel,  was 
it  necessary  for  appellee  to  aver  that  Shackle- 
ton was  "in  a  position  and  able  to  convey  a 
perfect  title  to  the  property  which  hs  pzo- 
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posed  to  exchange  to  defendant."  By  enter- 
ing Into  the  contract  of  exchange  the  appel- 
lant accepted  Shackleton  as  able,  ready,  and 
willing  to  make  the  exchange. 

In  Roche  y.  Smith,  176  Afass.  695,  68  N.  E. 
152,  61  L.  R.  A.  610,  79  Am.  St  Rep.  345,  the 
conrt  said:  "It  was  held  In  Knapp  t.  Wal- 
lace, 41  N.  T.  477,  where  the  broker  was  em- 
ployed to  find  a  person  to  convey  land  to  be 
paid  for  In  money,  and  In  Kalley  t.  Baker, 
132  N.  T.  1,  29  N.  E.  1091,  28  Am.  St  Rep. 
642,  where  the  broker  was  employed  to  find 
a  person  to  convey  land  to  be  paid  for  by  a 
conveyance  of  other  land — that  Is  to  say,  to 
effect  an  exchange — that  where  the  principal 
makes  a  valid  agreement  with  the  customer 
produced  by  a  broker,  the  broker  has  earn- 
ed bis  commission,  even  If  it  turns  out  that 
the  customer  cannot  make  a  good  title  and 
the  land  Is  not  conveyed,  provided  the  bro- 
ker acted  In  good  faith  in  the  matter.  In  the 
opinion  of  a  majority  of  the  court  those 
cases  were  rightly  decided.  The  question  is 
the  same  In  the  two  cases;  the  only  ditter- 
ence  Is  that  in  one  case  payment  is  to  be 
made  in  money,  in  the  other  by  a  conveyance 
of  other  land.  *  *  *  The  ground  on 
which  this  is  settled  is  that-  by  entering  into 
a  valid  contract  with  the  customer  produced 
by  the  broker  the  principal  accepts  the  cus- 
tomer as  able,  ready,  and  willing  to  buy  the 
land  and  pay  for  it" 

In  Fox  T.  Ryan,  240  HI.  -891,  88  N.  E.  974, 
the  reason  for  this  doctrine  la  well  stated: 
"The  vendor  of  property  is  not  required  to 
accept  a  purchaser  without  opportunity  for 
investigation  as  to  his  ability  to  comply  with 
the  terms  of  the  contract  but  where  he  does 
accept  such  purchaser,  uninfluenced  by  fraud 
or  misrepresentation,  it  Is  a  determination  by 
him  of  the  purchaser's  ability  to  perform  his 
contract  and,  if  the  purchaser  afterwards 
falls  to  perform  it  the  seller  cannot  defeat 
the  broker's  commissions  on  the  ground  that 
the  purchaser  was  not  able  to  boy  the  prop- 
erty." 

[I]  4.  Appellant  insists  that  the  contract 
is  not  enforceable,  because  of  the  provision 
In  regard  to  the  notes  deposited  by  the  par- 
ties in  escrow  "as  evidence  of  good  faith  and 
as  a  forfeit"  for  nonperformance.  In  his 
answer  the  appellant  alleged  that  these  notes 
were  given  for  the  purpose  of  indemnifying 
the  party  not  in  default  in  damages.  The 
contract,  however,  speaks  for  itself,  as  its 
language  is  plain.  It  appears  oondnalvely 
that  the  notes  were  given  simply  for  the  pur- 
pose of  securing  the  performance  of  the  con- 
tract 

[1 0]  The  word  "forfeit"  in  Its  ordinary  use 
in  cases  of  contract  lis  synonymous  with 
"mulct"  "fine,"  or  "penalty."  State  v.  Balti- 
more &  O.  B.  CkK,  12  OIU  &  J.  (Md.)  399,  38 
Am.  Dec.  819;  and  see  other  cases  dted  In 
Words  and  Phrases,  vol.  S,  p.  2893. 

In  the  case  of  Van  Buren  v.  Dlgges,  62  U. 
&  (U  How.)  461,  407  (13  Ij.  Bd.  771).  the 


I  conrt  said;  "The  second  exception  by  the 
defendant  states  that  In  addition  to  the  evi- 
dence previously  tendered  by  him,  he  offered 
proof  tending  to  show  •  •  •  that  the 
amount  of  10  per  centum  on  the  contract 
price  stipulated  to  be  forfeited  if  the  house 
was  not  entirely  finished  and  ready  for  occu- 
pation, as  therein  provided,  on  the  25th  of 
December,  1844,  was  Intended  by  the  parties 
as  and  for  liquidated  damages,  that  woald 
result  and  fairly  belong  to  the  said  defend- 
ant by  reason  of  said  failure  to  finish  tbe 
said  house  on  the  25th  of  December,  1844, 
and  that  the  court  refused  to  hear  the  evi- 
dence thus  tendered.  In  the  refusal  of  the 
court  to  admit  the  evidence  thus  tendered  we 
think  they  decided  correctly.  It  would  have 
been  irregular  in  the  court  to  go  out  of  the 
terms  of  the  contract  snd  Into  the  considera- 
tion of  matters  wholly  extraneous,  and  witli 
nothing  upon  the  ftice  of  the  writing  painting 
to  such  matters  as  proper  or  necessary  to 
obtain  Its  construction  or  meaning.  Tbe 
clause  of  the  contract  providing  for  the  for- 
feiture of  10  per  centum  on  the  amount  of 
the  contract  price,  upon  a  feilure  to  com- 
plete the  work  on  a  given  day,  cannot  prop- 
erly be  regarded  as  an  agreement  or  settle- 
ment of  liquidated  damages.  The  term  fo^ 
feiture'  Imports  a  penalty.  It  has  no  neces- 
sary or  natural  connection  with  the  measure 
or  degree  of  injury  which  may  result  from  a 
breach  of  contract,  or  from  an  Imperfect 
performance.  It  Implies  an  absolute  inflic- 
tion, regardless  of  the  nature  and  extent  of 
the  causes  by  which  It  is  superinduced.  Un- 
less, therefore.  It  shall  have  been  expressly 
adopted  and  declared  by  the  parties  to  be  a 
measure  of  injury  or  compensation,  it  ia 
never  taken  as  such  by  courts  of  Justice,  who 
leave  It  to  be  enforced  where  this  can  be  done 
in  Its  real  character,  viz.,  that  of  penalty." 

We  do  not  decide  that  a  prbvlslon  for  liqui- 
dated damages  In  a  contract  such  as  this  ren- 
ders is  unenforceable,  but  that  In  this  case 
the  provision  considered  is  plainly  In  the  na- 
ture of  a  penalty  to  secure  tbe  performance 
of  tbe  contract  which  of  itself  is  no  bar  to 
specific  performance. 

[7]  6.  From  the  law  announced  on  the 
question  above  discussed  It  follows  that  the 
further  objections  of  the  appellant  viz.,  that 
tbe  complaint  failed  to  state  a  cause  of  ac- 
tion because  it  Is  not  alleged  that  Shackle- 
ton  was  able,  ready,  and  willing  to  complete 
the  exchange  on  the  terms  of  contract  B, 
or  that  he  made  any  ^ort  to  complete  the 
exchange,  or'  that  the  defendant  reused  to 
complete  the  exchange  of  properties,  and  that 
the  court  erred  in  holding  that  by  entering 
into  the  contract  the  appellant  acc^ted 
Shackleton  as  able,  ready,  and  wUling  to 
make  the  exchange,  are  not  well  taken. 

[1, 9]  6.  Appellant  InslstB  that  by  his  an- 
swer he  raises  as  an  issue  of  fact  tbe  ques- 
tion of  whether  the  contracts  B  and  C  were 
mere  stipulations  of  the  terms  of  a  proposed 
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excbange,  and  not  Intended  by  the  parttes 
to  be  enforceable  contracts,  or  to  be  enforced. 
Appellant  does  not  plead  any  other  contract 
which  wonld  vary  the  terms  of  contracts  B 
and  C,  and  what  the  parties  Intended  by 
those  contracts  was  for  the  conrt  to  decide 
by  an  inspection  of  the  contracts,  unaided  by 
proof  aliunde. 

There  Is  no  error  disclosed  by  the  record, 
and  the  Jodgment  is  therefore  affirmed. 

BOBBRTS,  a  J.,  and  PABKBR,  J.,  con- 
cor. 


STATE  ▼.  ICABRON,  State  Treasarer. 

(Sopreme  Gonrt  of  New  Mexico.     Dec.  17, 
1913,) 

(Svllabit*  (y  ike  Court.) 

1.  Schools  and  School  Districts  (|  18*)— 
PisuANxirr  School  Fund— "Invbsthknt." 

The  deposit  of  the  permanent  school  fund 
of  the  state  in  interest-bearing  deposits  in 
banks,  ander  the  provisions  of  Joint  Res.  No. 
14  (Law8  1913iP.  ^74),  is  an  investment  of  the 
■ame  (citing  Words  and  Phrases,  v<A.  4,  pp. 
3755-3758). 

[£Sd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  U  25-33;  Dec.  Dig. 

2.  Pbbmanent  Sohooi.  Fuhd— Irtxshikrt  m 

SECDRITIKa. 

Whether  the  word  "secnrlties"  as  naed  In 
the  Enabling  Act  (Act  June  20,  1910,  c.  810,  36 
Stat  SOT)  and  the  Constitution  is  not  limited 
to  pablic  obligations,  for  the  payment  of  which 
the  taxing  power  is  available.  Is  not  decided, 
because  its  decision  Is  not  necessary  to  a  de- 
termination of  this  case,  and  is  not  discussed 
b;  counsel. 

3.  Schools  and  School  Districts  (|  18*)— 
Investment  or  Pkruanbnt  School  Fund- 
Control  of  Discretion. 

Said  Joint  Res.  No.  14  (Laws  1913,  p. 
174),  in  so  far  as  it  requires  the  deposit  of  these 
funds  in  banks,  is  beyond  legislative  power  and 
void. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  26-33;  Dec 
Dig.  I  ia»i 

4.  Schools  and  School  Distbictb  (}  18*)  — 
MANDAiras  (f  100*)  —  Permanent  School 
Fund — Power  to  Select  Securities. 

The  Governor,  Secretary  of  State,  and 
Attorney  General  nave  power  to  eliminate  by 
means  of  disapproval  any  given  form  or  forma 
of  investment,  and  thereby  bring  the  State 
Treasarer  to  one  single  form  of  investment, 
and  in  such  event  he  is  subject  to  mandamus 
to  perform  all  acts  necessary  to  accomplish  the 
Kime.  Whether  be  does  not  possess  discre- 
tion, as  to  the  safety  of  the  investment,  which 
he  may  exercise  independent  of  control  by 
mandamus  not  decided,  because  not  involved. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  M  25-33;  Dec. 
Dig.  i  18;*  Mandamus,  Cent  Dig.  §{  205-210; 
Dec.  Dig.  {  100.*] 

&.  Mandamus  (|  160*)— Alternative  Writ— 
SumciENCT — Denial  of  Relief. 

The  altematire  writ  of  mandamus  in  this 

case  examined  and  fonnd  to  be  inadequate  to 

jnstify  the  issaance  of  a  peremptory  writ. 
[Ed.  Note. — For  other  cases,  see  Mandamus, 

Cent  Dig.  ||  326-835;   Dec  Dig.  f  160.*] 


Original  proceeding  In  mandamna  by  the 
State  against  Owen  N.  Marron,  State  Treas- 
nrer.    Writ  denied. 

Frank  W.  Clancy,  Atty.  Oen.,  for  the  State. 
BVands  B.  Wood,  of  Albnquerqne,  for  re- 
spondent 

PARKER,  J.  This  is  a  proceeding  In  man- 
damus to  compel  the  Investment  of  the  per- 
manent school  funds  of  the  state  In  the  state 
highway  bonds.  It  appears  that  resiKindent 
as  State  Treasurer,  received  from  the  Terri- 
torial Treasurer,  at  the  Inception  of  the  state 
government,  the  sum  of  1110,488.62,  the 
result  of  the  sales  of  public  lands  of  the 
United  States  in  the  territory,  under  the 
terms  of  the  act  of  Congress  of  June  21, 
1898,  c  489,  80  St  L.  484,  6  Fed.  St  Ann. 
482.  These  funds,  at  the  time  respondent 
took  office,  were  deposited  In  banks,  In  pur- 
suance to  the  provisions  of  section  86  of 
chapter  104,  Laws  of  1907,  w4iere  they  still 
remain.  Since  statehood  resiwndent  has  re- 
ceived funds  of  the  same  class  and  from  the 
same  source,  in  the  amount  of  $10,587.81  and 
(8,825.86  as  proceeds  of  the  sale  of  school 
lands  in  the  state.  All  of  these  funds  consti- 
tute the  permanent  school  funds  of  the  state. 

Chapter  104,  Laws  of  1907,  was  repealed 
by  sectlMt  79  of  chapter  82  of  the  Laws  of 
1912,  leaving  no  statutory  authority  for  the 
d^wsit  of  these  funds  In  banks,  until  the  ses- 
sion of  the  state  Legislature  of  1913. 

By  section  10  of  the  Enabling  Act  (36  St 
L.  657,  &  310,  1  Snpp.  1912,  Fed.  St  Ann. 
362)  It  was  provided  as  f oUows : 

"Sec  10.  That  It  is  hereby  declared  that 
all  lands  hereby  granted,  Including  those 
which,  having  been  heretofore  granted  to 
the  said  territory,  are  hereby  expressly  trans- 
ferred and  confirmed  to  the  said  state,  shall 
be  by  the  said  state  held  In  trust,  to  be  dis- 
posed of  In  whole  or  in  pert  only  In  manner 
as  herdn  provided  and  for  the  several  objects 
specified  In  the  respective  granting  and  con- 
firmatory provisions,  and  that  the  natural 
producte  and  money  proceeds  of  any  of  said 
lands  shall  be  subject  to  the  same  trusts  as 
the  lands  producing  the  same.  *  *  *  A 
separate  fund  sliall  be  established  for  each 
of  the  several  objecto  for  which  the  said 
grants  are  hereby  made  or  confirmed,  and 
whenever  any  moneys  shall  be  in  any  manner 
derived  from  any  of  said  land  the  same  shall 
be  deposited  by  the  State  Treasurer  In  the 
fund  corresponding  to  the  grant  under  which 
the  particular  land  producing  such  moneys 
were  (sic)  by  this  act  conveyed  or  confirm- 
ed. *  *  *  The  State  Treasurer  shall 
keep  all  such  moneys  Invested  in  safe.  Inter- 
est-bearing securities,  which  securities  shall 
be  approved  by  the  Governor  and  Secretary 
of  State  of  said  proposed  state,  and  shall  at 
all  times  be  under  a  good  and  sufficient  bond 
or  bonds  conditioned  for  the  faithful  per- 
formance of  his  duties  In  regard  thereto  as 
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defined  by  tbls  act  and  the  laws  of.  the  state 
not  In  conflict  herewith."  ^ 

By  section  7  of  Article  12  of  the  Oonstlta- 
tlon  of  the  state,  It  was  provided  as  follows : 

"Sec.  7.  The  principal  of  the  permanent 
school  fnnd  shall  be  invested  In  the  bonds  of 
the  state  or  territory  of  New  Mexico,  or  of 
any  county,  dty,  town,  board  of  education  or 
school  district  therein.  The  Leglslatare  may 
by  three-fourths  vote  of  the  members  elected 
to  each  house  provide  that  said  funds  may  be 
Invested  In  other  Interest-bearing  securities. 
All  bonds  or  other  securities  in  which  any 
portion  of  the  school  fond  shall  be  Invested 
must  be  first  ai)proved  by  the  Governor,  Attor- 
ney General  and  Secretary  of  State.  All 
losses  from  such  funds,  however  occurrlnc, 
shall  be  r^mbursed  by  the  state." 

In  pursuance  of  the  provisions  of  this  sec- 
tion of  the  Constitution,  the  state  liOgislature 
of  1918  (by  a  required  three-fourths  vote  of 
each  house.  It  Is  assumed  by  counsel  on  both 
sides)  passed  Joint  resolution  No.  14,  which 
is  as  follows : 

"Section  1.  That  the  principal  of  the  per- 
manent school  fund  may  be  invested  in  an 
Interest-paying  deposit  in  any  bank  or  banks 
in  this  state.  In  the  manner  hereinafter  pro- 
vided. 

"Sec.  2.  It  Is  hereby  made  the  duty  of  the 
Governor,  State  Treasurer,  Attorney  General 
and  Secretary  of  State,  to  ascertain  which 
bank  or  banks  in  the  state  will  pay  the  high- 
est rate  of  interest  for  the  deposit  of  the  said 
permanent  school  fund  and  deposit  the  same 
therein  upon  said  bank  or  banks  giving  a 
bond  as  herdnafter  required. 

"Sea  8.  Before  the  making  of  the  d^KMlt 
of  the  said  permanent  school  fund  in  any 
bank  or  banks  applying  therefor,  the  said 
bank  or  banks  shall  make,  execute  and  de- 
liver a  bond  to  the  state  of  New  Mexico  In  a 
penalty  which  shall  not  be  less  than  one  and 
one-fourth  the  amount  of  the  deposit  applied 
for  and  which  It  is  to  receive,  conditioned 
that  such  bank  will  promptly  pay  out,  to  the 
parties  entitled  thereto,  all  such  public  mon- 
eys in  its  hands  upon  lawful  demand  made 
therefor  and  wUl  whenever  thereunto  re- 
quired by  law,  pay  over  to  the  State  Treas- 
urer such  moneys.  The  surety  on  such  bond 
shall  be  a  surety  company  authorized  to  do 
business  under  the  laws  of  the  state  and  such 
bond  shall  be  approved  as  to  form  by  the 
Attorney  General,  and  as  to  the  sufBdency 
by  the  Governor,  State  Treasurer  and  Secre- 
tary of  State." 

In  pursuance  of  said  Joint  resolution  No. 
14,  the  Governor,  Secretary  of  State,  Attor- 
ney General,  and  State  Treasurer  met  on 
June  16,  1913,  and  decided  to  request  bids 
from  banks  for  the  deposit  of  the  entire  per- 
manent school  fund,  amounting  to  $121,040.78, 
and  accordingly  the  State  Treasnm  request- 
ed bids  for  the  deposit  of  the  same  from  the 
banks  of  the  state  to  be  recdved  up  to  July 
1,  1913.    Many  of  the  banks  responded,  and 


ofFeied  to  pay  interest  at  rates  ranging  from 
S)i  per  cent  to  7%  per  cent,  per  annum. 

At  a  meeting  of  said  officers,  held  on  July 
1, 1913,  for  the  purpose  of  opening  and  pass- 
ing on  said  bids,  the  following  resolution  was 
adopted,  the  refi()ondent,  as  said  treasurer, 
voting  in  the  negative,  viz. :  "Besolved,  that 
all  of  the  bids  received  from  the  various 
banks  for  d^toslts  of  the  permanent  school 
fund  be  rejected  for  the  purpose  of  InvestiDg 
said  funds  in  the  state  highway  bonds,  the 
difference  In  the  rate  of  interest  received, 
which  would  be  about  four  cents  per  annum 
per  capita  of  school  children  as  shown  by  the 
last  enrollment,  being  so  small  as  to  be  more 
than  offset  by  the  benefits  to  be  derived  ftom 
the  construction  of  highways  to  the  sduMis 
themselves  as  well  as  to  all  other  interesta" 

On  July  7,  1913,  the  respondent  addressed 
a  letter  to  the  Governor,  Secretary  of  State, 
and  Attorney  General,  which  is  as  follows: 
"Dear  Sir :  I  am  firmly  of  the  conviction  that 
the  Investment  of  the  permanent  sdiool  fnnd 
of  the  state  in  the  securities  offered  under 
House  Joint  Resolution  No.  14,  by  the  banks 
offering  the  highest  rate  of  Interest  in  the 
bids  opened  on  Tuesday  last,  the  first  of 
July,  Is  the  best  and  safest  investment  that 
could  be  made  of  these  funda  In  the  resolu- 
tion rejecting  these  bids,  whlcih  Is  as  foDows 
(the  preceding  resolution),  yon  do  not  base 
your  disapproval  of  these  securities  upon  the 
ground  that  they  are  not  safe  nor  that  they 
would  not  bring  the  largest  returns  to  the 
permanent  school  fund,  but  solely  upon  the 
ground  that  It  was  for  the  purpose  of  Invest- 
ing these  funds  in  the  highway  bonds.  I 
deem  it  to  be  my  duty,  under  the  law,  to  most 
respectfully  decline  to  invest  these  funds  in 
the  hitfhway  bonds  for  the  reason  that  the 
highway  bonds  yield  only  4%  while  the  bank 
securities  <rfrered  will  average  more  than  6%. 
and  for  the  further  reason  that  the  value  of 
the  highway  bonds,  measured  by  the  best 
bids  obtained  therefor,  is  only  77,  while  we 
would  be  required  to  pay  par  or  100.  I  re- 
spectfully request,  therefore^  that  yon  indi- 
cate to  me  whether  or  not  yon  deem  these 
bank  securities  offered  to  be  unsafe.  In  the 
event  that  you  approve  the  same-  as  to  their 
safety,  I  will  make  the  Investment  in  the 
proper  bank  securities.    Tours  very  truly." 

On  July  10,  1913,  the  Governor,  Secretary 
of  State,  and  Attorney  General  addressed  to 
the  respondent  a  letter,  in  reply  to  his  letter 
of  July  7th,  as  follows :  "We  decline  to  pass 
upon  the  question  as  to  whether  the  bank 
securities  are  unsafe  or  not,  as  It  is  not  part 
of  our  duty  to  do  so,  nor  have  you  any  right 
to  demand  of  us  that  we  should  pass  on  that 
question,  especially  after  we  have  united  in 
rejecting  the  bids  of  the  banks  for  the 
avowed  purpose  of  Investing  the  funds  in  the 
state  highway  bonds.  We  cannot  find  any 
provision  of  law  giving  yon  any  authority 
to  make  any  Investment  of  this  fond  exc^t 
as  directed  by  us,  nor  are  you  In  any  way 
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charged  with  any  reeponslbllity  as  to  nidi 
inTestment  No  inTeetment  of  the  fnnd  can 
be  made  In  any  Becorlties  nnless  they  are 
first  approved  by  the  Oovemor,  Secretary 
of  State,  and  Attorney  General,  and  If  there 
should  be  any  resulting  losses  from  such  In- 
vestment the  state  must  reimburse  them,  but 
there  is  nothing  to  make  yon  officially  or  ];>er- 
sonally  liable  for  what  U  done.  Therefore 
we  now  say  to  you  that,  under  ••riaHng  tir- 
cumstances,  we  approve  of  the  Investment  of 
this  fond  In  the  state  highway  bonds,  and 
that  we  will  not  approve  of  Its  investment  in 
any  other  secniltles  at  this  time." 

The  State  Treasurer  stUl  persisting  in  his 
refusal  to  withdraw  these  funds  from  the 
bank  and  Invest  them  in  the  state  highway 
bonds,  this  proceeding  was  Instituted  by  the 
Attorney  General,  ex  officio^  In  behalf  of  the 
state. 

[1]  1.  It  Is  to  be  observed  that  the  Bn- 
abllng  Act  Imposes  no  restrictions.  In  terms, 
as  to  the  date  of  interest-bearing  securities 
in  which  the  funds  may  be  invested,  the  only 
restriction  in  this  regard  being  that  they  be 
"aate."  The  supervising  control  over  the  in- 
vestment, conferred  upon  the  Governor  and 
Secretary  of  State  by  that  act,  however, 
would  aeem  to  vest  In  them  power  to  exclude 
any  glvoi  daas  of  securltieB  which  might,  in 
their  Judgment,  be  deemed  unsafe.  On  the 
otlier  hand,  the  Constitution  expressly  limits, 
in  terms,  the  class  of  securltieB  which  these 
funds  may  be  Invested,  until  the  Legislature 
shall  otherwise  provide  The  supervising 
body  Is  enlarged  by  the  addition  of  the  At- 
torney General.  Otherwise  the  Enabling  Act 
and  the  Constitution  are  the  same  in  sub- 
stance and  effect;  except  that,  by  the  Consti- 
tution, the  Q^easurer  Is  not,  in  terms,  charged 
with  the  duty  of  investing  the  funds.  This 
latter  divergence  we  deem  of  no  importance, 
as  It  would  seem  clear  in  the  light  of  both 
pro-vlslonB  that  it  is  stili  the  duty  of  the 
State  Treasurer  to  Invest  the  funds  in  inter- 
est-bearing securities,  subject  to  the  restric- 
tions and  the  supervision  and  control  provid- 
ed for  In  the  Constitution.  As  before  stated, 
the  Leglslatore  of  IdlS,  by  said  loint  resolu- 
tion Ho.  14,  attempted  to  pursue  the  power 
conferred  by  the  constitutional  provision  and 
provided  that  these  funds  should  be  "invested 
In  an  interest-bearing  deposit  in  any  bank  or 
banks  in  this  state,"  in  the  manner  In  the 
resolution  provided.  The  deposit,  when 
made,  is  not  for  any  definite  period  of  time, 
bnt  is  "conditioned  that  such  bank  wlU 
promptly  pay  out  to  the  parties  entitled 
tbereto  all  such  public  moneys  in  its  hands 
ai>on  lawful  demand  made  therefor,  and  will 
whenever  thereunto  required  by  law  pay  over 
to  the  State  Treasurer  such  moneys."  It 
thtis  appears  that,  by  the  terms  of  the  resolu- 
tion, these  funds  are  always  subject  to  the 
immediate  call  of  the  State  Treasurer,  and 
the  bank  makes  no  contract  to  retain  them 
and  may  at  any  time,  we  assume,  surrender 


them  to  him.  Hie  fonds  are  subject  to  the 
check  of  the  State  Treasurer  at  any  time  in 
ftivor  of  any  person  entitled  to  receive  the 
same  by  reason  of  some  Investment  thereof, 
or  the  State  Treasurer  may  at  any  time 
recall  the  funds  from  any  given  bank  or 
banks.  The  words  "required  by  law,"  In  this 
connection,  must  evidently  mean  that  when- 
ever, by  reason  of  demand  of  the  State  Trea- 
surer, the  legal  duty  to  return  the  funds 
arises,  the  bank  or  banlcs  are  "required  by 
law"  to  return  the  same  OOierwise,  if  it  be 
required  to  have  a  new  act  of  legislation  be- 
fore the  banks  can  be  held  to  be  "required  by 
law"  to  return  the  moneys,  then,  when  the 
State  Treasurer  has  once  deposited  them  In 
a  bank  they  must  remain  there  until  the 
Legislature  recalls  them,  regardless  of  the 
solvency  or  insolvency  of  the  bank  and  the 
consequent  danger  of  loss  of  the  funds  and 
vexatious  litigation  with  the  sureties  on  the 
bank's  bond.  Such  could  not  have  been  the 
legislative  intent  as  expressed  in  the  Joint 
resolution.  The  State  Treasurer  must  be 
held  to  have  at  all  times  the  right  to  Immedi- 
ately call  for  the  funds,  either  for  the  pur- 
pose of  investing  them  tn  interest-bearing 
securities,  or  of  recalling  them  from  any  bank 
in  which,  for  any  reason  satisfactory  to  him, 
or  for  no  reason,  he  no  longer  desires  the 
deposit  to  remaliL 

We  have,  then,  a  case  where  the  Enabling 
Act  and  the  Constitution  require  the  invest- 
ment of  the  i>ennanent  school  fund  of  the 
state  in  interest-bearing  securities,  and  where 
the  Legislature  has  authorized  and  required 
the  deposit  of  these  fonds  in  banks  subject 
to  the  call  of  the  State  Treasurer,  and  the 
question  Is  whether  this  is  an  investment  of 
the  funds  within  the  meaning  of  the  provi- 
sions of  the  Enabling  Act  and  the  Constitu- 
tion. 

Various  cases  are  reported  in  which  the 
question  as  to  what  amounts  to  an  invest- 
Inent  of  public  and  private  fnnds  has  arisen. 
In  State  v.  McFetrldge.  84  Wis.  473,  S4  N.  W. 
1,  998,  20  L.  B.  A.  223,  the  State  Treasurer  of 
Wisconsin  was  sued  on  his  official  bond  for 
Interest  received  by  him  on  deimsits  In  banks 
of  the  public  funds,  and  his  liability  was 
made  to  turn  upon  whether  his  act  in  making 
the  deposit  was  lawful  or  unlawful,  which, 
in  turn,  depended  upon  whether  or  not  the 
deposit  was  an  Investment  of  the  funds.  If 
It  was  an  Investment  of  the  funds  it  was  un- 
lawful, because  the  concurrence  of  the  Gov- 
ernor and  Oommiasloners  of  Public  Lands 
was  necessary,  and  had  not  been  obtained 
The  court  said:  "If  those  deposits  were  In- 
vestments,' within  tde  meaning  of  the  above 
statutes,  they  were  unlawfully  made  Were 
they  investments?  The  distinction  between 
a  general  deposit  of  money  in  a  bank  payable 
at  any  time  on  demand  and  an  investment  of 
such  money  is  plain  and  substantial.  By 
such  a  deposit  the  depositor  does  not  lose  con- 
trol of  the  money,  but  may  redalm  it  at  any 
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time.  Trne,  he  loses  control  of  the  spedflc 
coin  or  cnrrencr  deposited,  but  not  of  an 
eqnal  amount  of  coin  or  currency  having  the 
same  qualities  and  value,  which,  as  we  have 
seen,  is  all  that  is  required  of  him.  But  if 
the  funds  In  the  treasury  are  invested  in 
United  States  or  state  bonds,  or  in  loans  on 
time  to  counties,  cities,  etc;,  the  treasurer 
loses  control  thereof,  and  the  same  cannot  be 
replaced  In  the  treasury  until  such  bonds  are 
paid  Or  sold,  or  such  loans  become  due,  and 
are  collected  by  the  due  course  of  law.  The 
retention  by  the  treasurer  of  substantial  con- 
trol over  the  funds  in  the  one  case  and  his 
loss  of  audi  control  in  the  other  mark  the 
leading  distinction  between  a  mere  deposit 
of  the  funds  and  an  'Investment'  thereof,  as 
those  terms  are  used  in  statutes." 

In  State  v.  BarUey,  38  Neb.  853,  68  N.  W. 
172,  23  L.  B.  A.  67,  a  different  definition  was 
given  to  the  word.  The  Constitution  of  that 
state  required  the  investment  of  the  perma- 
nent school  fund  in  the  United  States  or  state 
securities,  or  registered  county  bonds,  and 
the  Legislature  provided  that  all  public  funds 
should  be  deposited  In  banks  which  should 
pay  interest  and  give  security  for  the  safety 
of  the  funds,  and  hold  the  funds  subject  to 
check  by  the  State  Treasurer.  Mandamus 
was  brought  to  compel  the  deposit  of  some 
of  these  funds  in  a  bank,  and  it  was  held 
that,  in  so  far  as  the  act  authorized  or  re- 
quired the  deposit  of  the  educational  funds, 
it  provided  for  an  "investment"  of  the  same 
in  a  manner  not  authorized  by  the  Constitu- 
tion, and  was  therefore  invalid.  The  court 
defined  the  word  "Investment"  as  Including 
bank  deposits,  notwithstanding  they  are  sub- 
ject to  Immediate  withdrawal.  As  applied  to 
private  funds,  the  word  "Investment"  has  been 
frequently  defined.  Thus  In  Law's  Estate, 
144  Pa.  499,  22  AU.  831,  14  L.  R.  A.  103,  a 
guardian  had  deposited  funds  of  his  ward  In 
a  bank  awaiting  Investment  The  bank  was 
to  pay  3  per  cent  interest,  and  he  was  to 
give  two  weeks'  notice  before  withdrawing 
the  funds.  The  bank  failed,  and  the  guardian 
was  sought  to  be  charged  with  the  loss,  on  the 
theory  that  he  had  Invested  the  moneys  and 
was  consequently  liable.  The  court  said: 
"Was  this  transaction  with  the  Bank  of 
America  a  deposit  of  the  money,  or  was  it  a 
loan  or  investment  of  it?  A  deposit  is  where 
a  sum  of  money  is  left  with  a  banker  for 
safe-keeping,  subject  to  order,  and  payable, 
not  in  the  specific  money  deposited,  but  in 
an  equal  sum.  It  may  or  may  not  bear  in- 
terest, according  to  the  agre^uent  While 
the  relation  between  the  depositor  and  his 
banker  is  that  of  debt(h'  and  creditor  simply, 
the  transaction  cannot  in  any  proper  sense 
be  regarded  as  a  loan,  unless  the  money  is 
left  not  for  safe-keeping,  but  for  a  fixed  pe- 
riod at  Interest,  in  which  case  the  transac- 
tion assumes  all  the  characteristics  of  a 
loan." 

In  Jennings  v.  Davis,  31  Conn.  134,  143,  it 


is  said :  "It  is  not  stated  whether  the  money 
was  deposited  in  the  bank  for  safe-keeping 
merely,  or  In  the  character  of  a  loon  to  tbe 
bank  for  whl<^  a  stipulated  rate  of  interest 
was  to  be  paid  during  its  continuance  there; 
nor  is  it  material  to  inquire,  because,  in  A- 
ther  case,  tiie  deposit  (bdng  a  general  u 
contradistinguished  from  a  special  one)  cre- 
ated a  debt  in  favor  of  the  depositor  and 
against  the  bank,  and  then  the  money  became 
'Invested'  in  that  debt,  and  being  thus  Invest- 
ed in  the  name  of  Mrs.  Morehouse  was  pro- 
tected by  the  statute  against  her  husband's 
claims  upon  it"  See,  also,  4  Words  and 
Phrases,  title  Investment,  where  many  cases 
are  collected. 

The  Wisconsin  and  Pennsylvania  cases 
draw  a  distinction  betweoi  deposits  for  a 
definite  period  of  time  and  those  which  are 
subject  to  call  by  <^eck  or  order,  holding  that 
the  former  would  coitstitnte  an  investment, 
and  that  the  latter  would  not  The  Nebraska 
and  Connecticut  cases  recognize  no  such  dis- 
tinction, and  rely  upon  the  well-known  prin- 
ciple that,  upon  the  deposit  of  funds  in  a 
bank,  the  title  to  the  money  passes  to  the 
bank,  and  the  relation  of  debtor  and  credi- 
tor arises  between  the  bank  and  the  deposi- 
tor. This  is  so  whether  the  money  Is  subject 
to  call,  or  whether  the  debt  of  the  bank  to  the 
depositor  matures  at  some  specified  future 
time.  The  law  applies  to  a  transaction.  In 
either  form  mentioned  above,  an  obligation  to 
pay  Its  debt  to  the  depositor  according  to  the 
terms  of  the  deposit 

We  assume  that,  Iiad  the  Legislature  in  its 
Joint  resolution  No.  14  provided  for  the  de- 
posit of  these  funds  for  stated  periods  of 
time,  no  one  would  question  that  their  deposit 
In  that  form  would  be  an  investment  for  the 
same.  If  tliis  is  so,  then  the  Leglslatue 
might  have  provided  for  annual,  or  semian- 
nual, or  quarterly  periods  of  time,  or  even  a 
shorter  period,  so'  that  the  transaction  of  de- 
positing these  funds  would  be,  in  substance 
and  effect,  as  a  practical  matter,  the  same 
as  It  now  is  provided  for  in  said  Joint  resolu- 
tion. It  may  be  that  the  definition  of  the 
word  "Investment"  by  the  Wisconsin  and 
Pennsylvania  courts  is  more  sdeutlflcaUy 
correct  but  we  can  see  no  good  reason  to  un- 
duly hamper  the  legislative  branch  of  the 
government  by  adopting  a  construction  of  the 
Enabling  Act  and  the  Constitution  which 
would  subserve  no  useful  purpose:  The  Leg- 
islature has,  to  all  Intents  and  purposes,  ac- 
complished by  the  Joint  resolution  all  that  it 
could  accomplish  by  a  more  scientifically 
drawn  act  If,  indeed,  it  has  not  added  to  the 
security  and  safety  of  these  funds  by  provid- 
ing that  they  may  be  withdrawn,  at  any 
time,  from  any  bank  in  which  they  may  have 
been  deposited. 

We  therefore  hold  that  the  deposit  of  the 
permanent  school  funds  of  the  state  in  banks, 
in  pursuance  of  provisiona  of  said  Joint  res- 
olution, is  an  investment  of  the  same,  unless 
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prohibited  by  the  considerations  mentioned  in 
tbe  next  paragrapb. 

[I]  2.  Tbe  Attorney  General  argues  that 
tbe  words  "other  interest-bearing  securities" 
are  to  be  construed  eJusdem  generis  with  the 
daas  of  securities  speciflcally  mentioned  in 
tbe  section  of  the  C!onstitntion,  and  that 
tberefore  bank  d^Dosits  are  proMbited  as  a 
(orm  of  ioTestment  of  these  funds.  Tbe  ar- 
gnmoit  has  great  force.  Taking  into  con- 
sideration the  character  of  the  fund  provid- 
ed by  the  federal  government  for  the  educa- 
tion of  the  youth  of  the  state,  its  permanency 
ud  ever  increasing  volume,  the  evident  care 
with  which  the  donor  lias  safeguarded  the 
same  by  the  terms  of  its  grant,  and  the  cliar- 
acter  of  the  investments  enumerated  in  the 
Constitution,  there  is  presented  to  the  mind, 
at  once,  the  question  whetlier  it  was  not  the 
taitent  of  both  Congress  and  the  Constitution- 
aJ  Convention,  by  the  use  of  the  words  "se- 
cnrlties,"  to  limit  the  investment  of  these 
fands  to  some  form  of  obligation  for  tlie  pay- 
ment of  whidi  the  taxing  power  is  available. 
It  may  be  said,  however,  that  the  taxing  pow- 
er of  the  state  is  available  to  reimburse  the 
fnnd  in  case  of  loss  for  any  reason.  Bat 
loss  of  the  fund  is  exactly  what  is  not  to 
be  desired,  and  every  consideration  consist- 
ent with  the  circumstances  and  language 
used  should  be  Indulged  to  avoid  the  possi- 
Ulity  of  the  same.  On  the  other  hand,  the 
role  of  ctmstmction  mentioned  may  not  be 
employed  unless  the  same  is  consonant  with 
tbe  Intent  of  Congress  and  the  Constitution- 
al Convention  as  expressed  in  the  Enabling 
Act  and  the  Constitution. 

In  tlds  connection,  It  may  be  said  that, 
while  tbe  permanent  school  fnnd,  at  present. 
Is  comparativdy  small.  It  Is  to  be  borne  in 
mind  that  tills  fnnd  Is  a  permanent  fund  for 
all  time,  and  most,  necessarily,  constantly 
and  rapidly  increase.  The  proceeds  from  the 
sales  of  the  lands  so  bountifully  granted  by 
the  United  States  for  educational  purposes 
will  swell  this  fund  so  that  within  a  com- 
paratlTely  short  tDne  it  may  reach  such  pro- 
portions as  that  it  may  become  difficult  to 
find  in  the  class  of  securities  enumerated  in 
the  Constitution  a  place  for  the  profitable  in- 
vestment of  the  same.  The  Legislature,  it 
may  be  said,  should  be  left  free,  if  possible, 
to  met  such  conditions  when  they  arise,  and 
for  that  reason,  the  restricted  interpretation 
before  mottloned  ought  not  to  be  applied. 
We  expressly  decline  to  decide  this  'proposi- 
tion at  this  time,  and  what  has  been  said  is 
for  the  purpose  merely  of  calling  attention  to 
the  question,  so  that  Its  importance  may  be 
more  fully  appreciated.  We  decline  to  decide 
tbe  question,  because  its  decision  is  not  nec- 
essary to  a  decision  of  this  case,  and  because 
the  same  was  not  fully  treated  by  counsel 
in  argument  or  in  the  briefs.  When,  if  it 
shall  b«  In  some  case  In  future,  the  question 
is  clearly  presoited  to  the  court,  and  fully 
argued,  we  shall  then  feel  that  it  Is  proper 
to  dispose  of  It 
137P.-64 


[t]  3.  The  Legislature,  in  said  J(^t  resolu- 
tion No.  14,  has  attempted  to  control  the  dis- 
cretion of  tbe  Qovemor,  Secretary  of  State, 
and  Attorney  General  in  the  exercise  of  their 
supervisory  control  over  the  investment  of 
these  funds.  The  act  is  mandatory  in  terms, 
and  requires  them  absolutely  to  deposit  the 
funds  In  banks.  In  this  the  Legislature  has 
evidently  exceeded  Its  constitutional  power. 
The  Constitution  has  conferred  upon  the  Gov- 
ernor, Secretary  of  State,  and  Attorney  Gen- 
eral the  power  to  approve  or  disapprove  any 
proposed  Investment  of  these  funds.  This 
discretion  is  in  no  way  limited,  but  is  atMo- 
lute.  It  is  not  confined  to  the  question  as  to 
whether  the  Investment  is  safe  or  not.  If  for 
any  reason,  lack  of  safety,  length  or  short- 
ness of  time  for  which  the  loan  can  be  obtain- 
ed, rate  of  Interest  obtainable,  or  any  other 
consideration  of  public  policy,  any  given  in- 
vestment of  these  funds  is  deemed  inadvisable^ 
the  Governor,  Secretary  of  State,  and  Attor- 
ney General  clearly  have  the  power  to  with- 
hold their  approval,  and  we  know  of  no  an- 
thority,  neither  legislative  nor  Judicial,  to 
control  this  discretion.  The  grant  of  legisla- 
tive power  in  the  section  of  the  Constitution 
is  not  a  giant  of  power  to  direct  the  Invest- 
ment in  any  particular  form  of  security.  The 
selection  of  the  investment  is  not  a  legisla- 
tive function  under  the  provisions  of  the  Con- 
stitution. 

We  tberefore  hold  that  said  joint  resolu- 
tion, in  80  far  as  it  requires  the  deposit  of 
these  funds  in  banks,  is  beyond  the  legis- 
lative power  and  void.  This  conclusion 
leaves  the  respondent  without  any  authority 
to  make  these  deposits,  the  approval  there- 
of having  been  expressly  refused  by  the 
Governor,  Secretary  of  State,  and  Attorney 
GeneraL 

[4]  4.  The  real,  practical  controversy  be- 
tween the  State  Treasurer  on  the  one  liand, 
and  the  Governor,  Secretary  of  State,  and 
Attorney  General  on  the  other.  Is  as  to  who 
has  the  right  to  select  the  securities  for  the  ' 
investment  of  these  funds.  The  State  Treas- 
urer, believing  in  the  validity  of  the  Joint 
resolution,  and  being  desiroos  of  obtainiu>: 
the  largest  possible  return  In  the  way  of 
income  on  the  money,  insists  upon  the  deposit 
of  the  funds  in  banks.  In  his  right  to  do  so 
over  the  objection  of  the  Governor,  Secretary 
of  State,  and  Attorney  Oeaeral,  as  we  have 
seen,  he  is  mistaken.  On  the  other  hand, 
the  Governor,  Secretary  of  State,  and  Attor- 
ney General,  notwithstanding  the  Income  will 
be  slightly  less,  insist  upon  the  investment 
in  the  state  highway  bonds.  It  is  argued 
by  the  Attorney  General  that  the  greater 
permanency  of  the  investment  in  these  bonds, 
the  direct  benefit  of  good  public  highways 
to  the  schools  themselves,  and  the  subserving 
of  the  general  welfare  of  the  people  of  the 
state,  more  than  counterbalance  the  tempo- 
rary slight  loss  In  income.  It  is  argued  fur 
the  State  Treasurer  that,  as  he  is  diarged 
by  tbe  Enabling  Act  with  the  duty  of  keeping 
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the  funds  constantly  invested  and  Is  required 
to  give  bond  for  the  faithful  performance  of 
his  daty,  he  mnst  secure  the  highest  pos- 
sible income  from  these  bonds  consistent 
with  safety.  On  the  other  hand,  the  At- 
torney General  argues  that  there  Is  no  lia- 
bility of  the  State  Treasurer  on  his  bond 
so  long  as  he  In  good  faith  invests  the  funds 
within  the  constitutional  restrictions,  and 
with  the  approval  of  the  Governor,  Secretary 
of  State,  and  Attorney  General.  In  this  po- 
sition he  is  correct  It  is  to  be  observed  In 
this  connection  that  no  absolute  duty  Is  im- 
posed upon  the  State  Treasurer  to  invest 
these  funds.  The  duty  of  doing  so  is  con- 
ditioned upon  his  obtaining  the  approval  of 
the  Governor  and  Secretary  of  State,  by 
the  Enabling  Act,  and  of  the  same  officers 
together  with  the  Attorney  General,  by  the 
Constitution.  It  he  endeavors  to  obtain  this 
approval  and  exhausts  all  available  sources, 
and  falls  to  obtain  It,  his  duty  and,  conse- 
quently, his  liability,  necessarily  ceases. 

We  have  then,  simply,  a  question  as  to 
who,  the  State  Treasurer  on  the  one  hand, 
or  the  Gk>vemor,  Secretary  of  State,  and  At- 
torney General  on  the  other,  has  the  right 
to  determine  the  particular  form  of  Invest- 
ment in  which  these  funds  may  be  placed. 
It  is  argued  that  this  supervisory  power  of 
the  Governor,  Secretary  of  State,  and  Attor- 
ney General  Is  in  the  nature  of  a  veto  power. 
This  may  be  admitted.  The  usual  and  order- 
ly course  of  procedure,  we  assume,  would  be 
for  the  State  Treasurer  to  submit  to  tlio 
Governor,  Secretary  of  State,  and  Attorney 
General  a  list  of  available  and  safe  invest- 
ments for  approval.  He  la,  no  doubt,  pri- 
marily chargeable  with  the  duty  of  ascertain- 
ing these  available  channels  of  investment, 
and  Is  entitled  to  present  the  same  for  ap- 
proval, and  to  urge  upon  the  Governor,  Sec- 
retary of  State,  and  Attorney  General  the 
advisability  and  expedience  of  making  such 
Investments.  It  nevertheless  remains  true 
that  the  Governor,  Secretary  of  State  and 
Attorney  General  have  the  i)ower  to  elimi- 
nate any  given  form  of  Investment,  and 
by  that  process  of  elimination  they  may  re- 
duce the  State  Treasurer  to  one  single  form 
of  Investment,  that  being  the  one  form  left 
to  him  which  will  receive  the  necessary  ap- 
proval Thereupon  there  arises,  except  un- 
der circumstances  to  be  hereafter  mentioned, 
a  ministerial  duty  on  the  part  of  the  State 
Treasurer  to  Invest  the  funds.  This  duty 
does  not  arise  by  reason  of  any  order  or  di- 
rection of  the  Governor,  Secretary  of  State, 
and  Attorney  General.  The  State  Treasurer 
occupies  as  lmi>ortant  a  position,  and  la 
charged  with  even  greater  responsibility 
than  they  are,  in  regard  to  the  investment  of 
these  funds.  His  ministerial  duty  arises  out 
of  the  law  provided  by  Congress  in  the  En- 
abling Act  for  the  administration  of  this 
fund,  and  which  act  requires  the  fund  to  be 
kept  Invested  in  safe.  Interest-bearing  se- 
euritlea.     The  duty  Is  ever  present,  and  Is 


never  discharged  until  the  whole  fidd  bu 
been  explored  and  exhausted  without  avalL 
It  is  the  law  of  the  administration  of  the 
trust,  not  any  order  or  direction  of  the 
Governor,  Secretary  of  State  and  Attorney 
General,  which  furnishes  the  basis  for  any 
remedy  against  the  State  Treasurer  by  man- 
damus. If  a  given  investment,  under  sncb 
circumstances.  Is  safe,  there  Is  no  discretiOD 
left  in  the  State  Treasnier  under  the  temu 
of  the  role  for  the  administration  of  his 
trust  prescribed  by  the  Enabling  Act  He 
must  invest  the  funds  in  safe,  interest-bear- 
ing securities,  and  he  may  be  compelled  to  d» 
so  by  mandamus. 

At  this  point  a  consideration  presents  itselt 
which  is  not  directly  Involved  In  this  case. 
It  is  this.  By  the  terms  of  the  Einabllng 
Act  which,  together  with  the  Constitution,  is 
the  law  for  the  administration  of  this  trust, 
the  State  Treasurer  is  charged  with  the  duty 
of  safely  investing  these  funds,  and  must 
give  bond  for  the  faithful  performance  of 
this  duty.  It  therefore  becomes  his  duty 
to  inquire  Into  and  pass  upon  the  safety  of 
any  given  Investment  before  It  Is  made,  and 
he  may  have  a  discretion  In  that  regard  not 
subject  to  control  by  mandamus.  This  dis- 
cretion if  possessed  by  the  State  Treasurer, 
la  of  no  Importance,  where  the  proposed  se- 
curity is  one  of  those  specifically  enumerated 
In  the  Constitution,  as  In  fibis  case.  But  if 
the  proposed  Investment  were  bank  deposits, 
as  now  authorized,  or  were  in  some  other 
form,  as  might  be  provided  by  tiie  Legisla- 
ture In  the  future,  then  this  discretion  of  the 
State  Treasurer,  if  he  possessee  the  same, 
might  become  of  vast  importance  in  safe- 
guarding the  fund.  Whether  Important  or 
unimportant  In  any  given  case  is  not  the 
question.  If  It  Is  possessed  by  him,  he  is  en- 
titled to  exerdse  it  and  it  cannot  be  control- 
led by  mandamus.  As  before  stated,  this 
question  is  not  directly  involved  in  this  case, 
and  is  not  relied  upon  in  argument,  and,  fOr 
that  reason,  we  expressly  refrain  from  de- 
ciding whether  the  State  Treasurer  has  this 
discretion,  or,  if  he  has.  Just  what  Its  na- 
ture and  extent  Is,  reserving  the  question 
for  future  determmatlon  when  it  arises. 

If  the  State  Treasurer  has  the  discretion 
hereinbefore  mentioned,  he  Is  not  of  course, 
subject  absolutely  to  mandamus  to  make  any 
particular  form  of  investment  of  these  funds. 
But  when,  by  the  process  of  elimination  hoe- 
tofore  menUoned,  he  is  left  with  but  one 
form  of  available  investment  he  may  be 
proceeded  against  and  put  in  motion,  and 
compelled  to  do  all  of  such  acts,  including 
the  exercise  of  such  discretion  as  he  may 
possess,  as  are  required  of  him  by  the  law  of 
his  trust,  all  to  the  end  that  It  shall  be  de- 
termined whether  the  given  investmoit  shall 
be  made  or  not 

[5]  5.  A  practical  difficulty  Is  presented  by 
the  record  in  this  case.  Chapter  58,  Laws  of 
1912,  authorizes  the  issuance  of  these  bonds. 
Section  4  of  the  act  requires  the  bonds  to  be- 
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sold  at  not  less  than  par  and  accrned  Interest 
from  the  next  preceding  Interest  date,  and  re- 
quires fonr  we^cs'  publication  of  notice  of 
the  time  and  place  of  sale.  No  such  notice 
has  been  glvm,  and  the  proposed  sale  under 
the  former  notice  was  not  continued  by  the 
State  Treasurer.  The  proceeding.  In  Its  pres- 
ent form.  Is  not  broad  enough  to  compel  the 
State  Treasurer  to  readvertlse  a  sale  of  these 
bonds,  nor  to  bid  at  such  sale  the  amount  re- 
quired by  the  act  As  we  understand  the 
rule^  relief  may  be  granted  for  less  than 
what  Is  prayed  for,  but  not  more,  and  the 
acts  sought  to  be  enforced  must  be  siMclflcal- 
ly  pointed  out  in  the  alternative  writ  High 
Ex.  Leg.  Rem.,  {450;  26  Cyc.  466;  State  t. 
Cavanac,  30  La.  Ann.  237;  People  v.  Dulaney, 
96  UL  608;  State  t.  Binstdn,  46  N.  J.  Law, 
470.  This  baa  not  been  done  In  this  case,  and 
the  relitf  Bought  for  this  reason  alone  must 
be  denied. 
The  peremptory  writ  la  denied. 

ROBEBTS,  6.  J.,  ooncors  specially.  BAN- 
NA, J.,  concurs. 

ROBERTS,  G.  J.  I  do  not  believe  that  any 
duty  rests  upon  the  Governor,  Secretary  of 
State,  or  Attorney  General  to  seek  out  the 
mode  or  avenue  of  Investment  of  the  school 
fond  It  was  never  the  Intention  to  place 
upon  these  officials  this  duty.  Their  power, 
as  stated  by  Justice  Parker,  is  simply  a  veto 
power.  This  being  true,  the  power  cannot  be 
exercised  in  advance  of  its  lawful  require- 
ments. It  might  be  argued  with  as  much 
consistence  that  the  Governor  of  a  state  could 
say  In  advance  to  the  Legislature  that  he  ve- 
toed a  pending  bill,  prior  to  Its  passage  by 
that  body. 

The  construction  sought  to  be  placed  upon 
the  Constitution  and  Enabling  Act  by  the 
Governor,  Secretary  of  State,  and  Attorney 
General  would  strip  the  Treasurer  of  all  dis- 
cretion in  the  matter  of  investing  the  school 
fond,  and  relieve  him  from  all  responsibility 
in  this  regard,  casting  this  duty  upon  three 
men,  no  one  of  whom  is  required  by  law  to 
execute  a  bond  for  the  faithful  performance 
of  his  duties  in  this  respect.  Such  I  do  not 
believe  was  ever  the  Intention  of  C!ongress 
or  the  Constitutional  Convention.  In  the 
Enabling  Act  we  find  this  language:  "The 
State  Treasurer  shall  keep  all  such  moneys 
Invested  in  safe,  interest-bearing  securltieB, 
which  securities  shall  be  approved  by  the 
Governor  and  Secretary  of  State  of  said  pro- 
posed state,  and  shall  at  all  times  be  under 
a  good  and  sufficient  bond  or  bonds  condi- 
tioned for  the  faithful  performance  of  his  du- 
ties in  regard  thereto  as  defined  by  this  act 
and  the  laws  of  the  state  not  in  conffict  there- 
with." Thus  pladng  upon  the  State  Treas- 
urer the  duty  of  keeping  these  funds  Invested 
in  safe,  interest-bearing  securities,  but  these 
Ncultles  in  which  the  funds  are  invested 
most  be  approved  by  the  Governor  and  Sec- 
retary of  State 


The  Constltntlonal  Gonvention  adopted  sec- 
tion 7  of  article  12,  which  reads  as  follows: 
"The  principal  of  the  permanent  school  fund 
shall  be  Invested  in  the  bonds  of  the  state  or 
territory  of  New  Mexico,  or  of  any  county, 
dty,  town,  board  of  education  or  sdiool  dis- 
trict therein.  The  Legislature  may  by  three- 
fourths  vote  of  the  members  elected  to  each 
house  provide  that  said  funds  may  be  invest- 
ed in  other  interest-bearing  securities.  All 
bonds  or  other  securities  in  which  any  por- 
tion of  the  school  fund  shall  be  invested  must 
be  first  approved  by  the  Governor,  Attorney 
General  and  Secretary  of  State.  All  losses 
from  such  funds,  however  occurring,  shall 
be  reimbursed  by  the  state."  It  will  be  ob- 
served that  the  Clause  quoted,  does  not  in 
specific  terms  require  the  Treasurer  to  invest 
funds,  but  it  says  the  "funds  shall  be  invest- 
ed," and,  in  view  of  the  Enabling  Act  re- 
quiring the  Treasurer  to  perform  this  duty, 
it  must  be  presumed  that  the  Constitution 
likewise  requires  the  same  duties  of  this  of- 
ficial. It  was  the  purpose  of  Congress  and 
the  Constitutional  Convention  to  throw  ev- 
ery possible  safeguard  around  this  trust 
fund,  so  that  it  might  forever  remain  Intact 
for  the  b^ieflt  of  the  schools  of  the  state. 
With  this  end  In  view,  they  placed  the  duty 
of  keeping  this  fund  Invested  upon  the  fiscal 
officer  of  the  state,  supposedly  because  the 
Treasurer  would  be  in  dose  touch  with  finan- 
cial affairs,  the  Issuance  and  sale  of  bonds 
and  securities  by  the  state  and  its  subdivi- 
sions, and  be  thereby  be  enabled  to  propose 
the  best  Investment  for  the  fund,  from  time 
to  time.  He  was  by  the  Enabling  Act  re- 
quired "at  all  times  to  be  under  a  good  and 
sufficient  bond  or  bonds  conditioned  for  the 
faithful  performance  of  his  duties  in  regard 
thereto."  As  an  additional  safeguard  to  the 
fund,  the  Enabling  Act  provided  that  the  se- 
curities in  which  the  Treasurer  proposed  to 
Invest  the  fund  should  be  "approved  by  the 
Governor  and  Secretary  of  State."  This  pro- 
vision was  carried  forward  in  the  state  Con- 
stitution, but  the  further  approval  of  the 
Attorney  General,  the  law  officer  of  the  state, 
was  also  required  as  an  additional  safe- 
guard; thereby  requiring  the  affirmative 
sanction  of  four  separate  Individuals  before 
the  money  could  be  invested,  first  the  prop- 
osition by  the  Treasurer  to  invest  and  sec- 
ond, the  approval  of  each  of  the  officials 
named.  But  it  is  argued  that  the  Treasurer, 
by  failing  to  propose  any  investment  of  the 
fund,  might  retain  the  same  in  his  hands  and 
derive  a  profit  therefrom.  This  argument  is 
based  upon  the  assumption  that  the  Treas- 
urer would  be  remiss  in  his  duties.  The  law 
always  presumes  that  an  official  will  do  his 
duty,  and,  it  might  be  further  said,  that  no 
TreaJsurer  would  dare  assume  the  risk  which 
such  action  would  entail.  If  he  should  be  so 
remiss  in  his  sworn  duty,  he  would,  of  course, 
be  liable  on  his  bond  at  the  suit  of  the  state 
for  the  interest  wlilcb  could  have  been  pro- 
cured by  an  investment  of  the  fund,  and 
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would  farther  be  liable  for  all  loss  that 
might  accrue  to  the  fund.  Again,  it  might  be 
said  that  the  investment  of  the  fund  could 
likewise  be  prevented  by  either  the  Govern- 
or, Secretary  of  State,  or  Attorney  General 
by  the  failure  to  approve  of  proposed  Invest- 
ments. These  officials  are  not  required  to 
give  bond  for  the  faithful  performance  of 
the  duties  imposed  upon  them  in  this  regard. 
The  securities  in  which  the  Treasurer  is  au- 
thorized to  invest  the  funds  are  specified  in 
the  Constitution.  In  the  named  or  author- 
ized securities  only  can  he  propose  invest- 
ments. While  mandamus  would  not  lie  to 
compel  him  to  propose  to  the  three  named  of- 
ficials an  investment  of  the  fund  in  any 
particular  security,  it  would  issue  to  compel 
him  to  propose  the  Investment  in  some  of 
the  named  securities,  leaving  it  to  his  dis- 
cretion to  propose  the  avenue  of  Investment 
within  the  limits  fixed.  The  writ  would  set 
him  in  motion.  High's  Extraordinary  liCgal 
Remedies,  |  34. 

I  do  not  understand  by  what  rule  of  gram- 
matical construction  the  word  "approve"  can 
be  given  the  meaning  of  "direct"  The  words 
are  not  synonymous,  and  the  meaning  is  in 
no  wise  related.  The  word  "approve"  is  de- 
fined by  Webster  to  mean  "to  sanction  of- 
ficially ;  to  ratify ;  to  confirm;  to  regard  as 
good;  to  commend;  to  think  well  of."  It 
will  be  seen  that  the  word  relates  for  its  ob- 
ject to  something  already  done,  made,  or  said 
by  another.  How  could  the  named  officials 
approve,  unless  something  was  proposed  by 
the  Treasurer?  In  the  case  now  under  con- 
sideration the  Treasurer  proposed  to  invest 
the  funds  by  depositing  them  in  banks  upon 
certificates  of  deposit  This  was  the  propo- 
sition before  the  officials  for  their  approval 
They  did  not  approve;  consequently  the 
Treasurer  bad  no  right  to  Invest  the  funds  in 
that  maimer.  This  was  the  only  question  be- 
fore them,  or  that  was  proposed  for  their 
consideration  and  approval.  The  three  of- 
ficials went  further,  however,  and  directed 
the  Treasurer  to  invest  the  funds  in  the  state 
liighway  bonds.  True,  it  is  argued  that  they 
did  not  "direct"  but  by  a  process  of  elimi- 
nation and  disapproval  confined  the  Treasur- 
er to  this  one  avenue  of  investment,  but  it 
amounts  to  the  same  thing  as  "directing," 
and  it  would  hardly  be  argued  that  these  of- 
ficials could  do  indirectly  what  they  could  not 
do  directly. 

In  the  case  of  Thaw  t.  Rltdile,  6  Mackey, 
200,  the  Supreme  Court  of  the  District  of 
Columbia  discussed  the  word  "approve"  as 
used  in  a  statute  which  authorized  the 
orphans'  court  to  order  a  sale  of  real  estate, 
but  provided  that  the  realty  should  not  there- 
by be  diminished  without  the  approbation  of 
the  general  court  of  chancery.  The  court 
say:  "The  action  of  the  orphans'  court  must 
precede  that  of  the  chancellor,  and  it  is  this 
action  which  he  is  to  approve.  He  is  not 
to  order  or  decree  a  sale,  which  would  be 


the  appropriate  terms  for  an  original  pro- 
ceeding before  him,  but  is  to  approve^  which 
term  is  only  appropriate  to  a  revisory  pro- 
ceeding. And,  as  the  statute  clearly  con- 
templates a  i»«viou8  decree  by  the  orphans' 
court  it  must  be  this  whiCh  is  to  receive 
his  approbation."  The  term  "approve,"  only 
being  appropriate  to  a  revisory  proceeding, 
the  Enabling  Act  and  our  Constltntion  there- 
fore must  have  contemplated  a  proposed  ac- 
tion by  the  State  Treasurer,  wbldi  slioiild 
be  revised  by  the  officials  named. 

In  the  case  of  Long  v.  Commissioners,  75 
Ohio  9t  639,  80  N.  B.  188,  the  Supreme 
Court  of  Ohio  say:  "The  word  'approve' 
seems  to  relate  for  its  object  to  something 
made,  done,  or  said  by  another." 

In  the  case  of  Old  Colony  Tmst  Co.  v. 
aty  of  Atlanta  (G.  C.)  83  Fed.  39,  It  was 
contended,  on  behalf  of  the  city,  that  It  had 
the  power  to  fix  the  rates  of  fare  and  freight 
by  reason  of  a  provision  In  the  ordinance 
wliich  read  "provided  that  the  rates  of  fare 
and  freight  upcm  said  railroad  shall  be  sub- 
ject to  the  approval  of  the  mayor  and  dty 
council  of  the  dty  of  Atlanta."  The  power 
was  denied,  the  court  holding  that  the  pow- 
er to  approve  rates  did  not  grant  the  right  to 
fix  the  rates  originally. 

It  seems  to  me  that  the  constructlMi  con- 
tended for  by  the  Attorney  General  would 
destroy.  In  the  main,  the  purpose  of  the  care- 
fully worded  provisions  In  the  Enabling  Act 
and  Constitution,  and  relax  the  safeguards 
which  Congress  and  the  framers  of  the  Con- 
stitution sought  to  place  over  the  adminis- 
tration of  this  sacred  fund.  Our  government 
is  a  government  by  the  people  through  diosen 
representatives.  Some  of  the  officers.  It  Is 
true,  are  required  to  execute  a  tmnd  for  the 
faithful  performance  of  their  duties,  but  acts 
within  their  discretion,  and  within  the  limits 
of  their  power  to  act  and  not  corruptly  or 
willfully  done,  are  without  the  terms  of  the 
bond.  Many  officials  are  not  required  to  ex- 
ecute any  bond.  All  however,  are  answerable 
before  the  bar  of  public  opinion  for  their 
stewardship.  It  has  always  been  the  policy 
of  the  law  to  require  public  records  to  be 
kept  of  the  actions  and  doings  of  public 
officials,  80  that  the  public  might  have  full 
information,  at  all  times,  relative  to  such 
matters,  and  to  judge  of  the  conduct  and  do- 
ings of  their  representatives.  This,  I  judge, 
is  largely  the  purpose  of  the  carefully  fram- 
ed provisions  relating  to  the  Investment  of 
this  fund.  The  State  Treasurer  is  required 
to  propose  to  the  three  offldals  named  an 
Investment  of  the  school  fund  In  certain 
bonds  specified.  By  his  proposition  he  goes 
on  record  as  being  willing  to  Invest  this  fund 
in  the  named  security  at  the  rate  of  interest 
specified  and  for  the  price  stated  In  his  prop- 
osition. If  the  three  men  each  approve,  be 
can  proceed  to  make  such  investmmt;  If 
they  disapprove,  he  must  look  further.  Now, 
if  the  treasurer  should  projpoae  a  poor  In- 
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restment  for  the  fund,  he  1b  answerable  to 
the  people.  If^  on  the  other  hand,  the  three 
officials  named,  or  any  one  of  them,  should 
refuse  to  approve  a  good  Investment  for  the 
fand  and  force  the  Treasurer,  by  elimination, 
to  propose  a  poor  Investment,  such  ofiBclal  or 
officials  would  be  held  accountable  by  the 
people,  and  by  them  only,  for  Oiey  are  not 
under  bond.  Suppose,  for  Instance,  that  the 
State  Treasurer  should  propose  to  pay  126 
for  bonds  selling  in  the  market  for  but  par, 
would  he  not  be  severely  criticized  for  so  do- 
ing, and  never  afterwards  Intrusted  with 
place  or  pow»?  Or,  on  the  other  hand,  sup- 
pose the  State  Treasurer  should  propose  to 
the  three  officials  the  purchase  of  solvent 
securities,  within  the  class  named,  which 
would  pay  the  fund  6  per  cent  interest,  and 
the  proposition  should  be  rejected  and  the 
Treasurer  forced  to  invest  in  securities  re- 
turning only  3  per  cent  or  4  per  cent.  For 
a  breach  of  duty  in  either  of  the  supposed 
cases,  it  Is  probable  that  the  official  would 
only  be  answerable  before  the  bar  of  public 
opinion.  It  was  the  design,  however,  of  the 
framers  of  the  provision  that  the  public 
should  have  full  information,  and  so  impor- 
tant was  it  considered  that  the  people  should 
be  able  to  fix  the  responsibility  that  each 
official  was  required  to  assume  the  whole  of 
the  same.  No  investment  could  be  made 
without  being  proposed  by  the  State  Treas- 
urer, and  hence  he  was  not  to  be  permitted  to 
escape  responsibility  by  shouldering  It  upon 
the  other  three  officials.  On  the  other  hand, 
the  proposed  investment  could  not  be  made 
without  the  affirmative  approval  of  each  of 
state  officials  named,  so  that  no  one  man 
could  say  that  the  act  was  done  without  his 
concurrence.  All  were  answerable  aUke  to 
the  people  for  the  management  of  the  fund. 
The  .construction  contended  for  would  ab- 
solutely absolve  the  State  Treasurer  from 
hla  accountability  to  the  people  for  the  man- 
agement of  the  fund,  and,  so  long  as  he  fol- 
lowed the  directions  of  the  three  officials 
iiamed,  he  would  be  held  blameless.  All  op- 
portunity for  the  people  knowing  how  prof- 
itable an  investment  might  be  made  of  the 
fond  can  be  cut  off  at  once  by  the  Governor, 
Attorney  General,  and  Secretary  of  State, 
Bdopting  a  resolution,  as  was  done  in  this 
case,  that  they  will  approve  only  the  one 
named  investment  This  being  true,  and  the 
Treasurer  being  bound  thereby,  how  is  he  to 
present  to  them  more  advantageous  sources 
of  investment?  Again,  no  one  of  the  three 
Is  under  bond,  and  this  construction  relieves 
the  only  bonded  official  from  liabiUty,  so 
long  as  he  follows  the  direction  given  him. 

Before  mandamus  will  lie,  it  must  be  de- 
termined that  the  investment  of  school  mon- 
eys by  the  State  Treasurer  requires  the 
exercise  of  no  Judgment  or  discretion  on  his 
jart 

"The  only  acts  to  which  the  power  of  the 
courts  by  mandamus  extends  are  such  as  are 
purely  ministerial,  and  with  regard  to  which 


nothing  like  Judgment  or  discretion,  in  the 
performance  of  his  duties,  is  left  to  the  of- 
ficer; but  wherever  the  right  of  Judgment  or 
decision  exists  in  him.  It  is  he,  and  not  the 
courts,  who  can  regulate  its  exercise."  Good- 
rich V.  Guthrie,  58  U.  S.  (17  How.)  284,  16  L. 
Ed.  102. 

An  added  reason  might  be  given  for  the 
above  conclusion  that  the  Governor,  Secre- 
tary of  State,  and  Attorney  General  have  not 
the  right  to  direct  in  advance  the  action  of 
the  State  Treasurer  relative  to  the  invest- 
ment of  the  school  fund.  The  fund  is  by 
law  committed  to  the  care  and  custody  of  the 
Treasurer.  While  now  the  money  in  his 
hands  is  (mly  slightly  in  excess  of  $100,000, 
eventually  it  will  amount  to  millions.  He  is 
the  only  official  who  keeps  a  daily  check  on 
this  money  and  knows  the  amount  of  the 
same.  When  received,  It  is  by  him,  and  he  is 
not  required  by  law  to  account  to  either  of 
the  three  offldals.  Suppose,  for  instance, 
that  the  resolution  adopted  by  the  board  be 
treated  as  sufficient  authority  for  him  to  In- 
vest the  school  funds  in  the  state  highway 
bonds.  The  other  officials  are  occupied  with 
a  multiplicity  of  duties  which  necessarily  oc- 
cupy much  of  their  time.  They  do  not  keep 
In  touch  with  the  amount  of  money  on  hand, 
belonging  to  this  fund,  and  might  assume 
that  a  small  amount  is  being  invested  by  the 
Treasurer  in  the  channel  authorized.  In  the 
meantime,  millions  of  dollars  come  into  the 
Treasurer's  hands,  which  he,  acting  under 
the  authority  conferred  by  the  three  officials, 
and  as  required  by  their  resolution,  invests 
in  the  named  securities,  when  it  might  never 
have  been  the  Intention  of  the  three  officials 
to  authorize  such  an  amount  to  be  Invested. 
Such  was  never  the  intention.  Upon  the 
Treasurer  was  placed  the  responsibility  of 
keeping  the  fund  invested  and  for  so  doing 
he  would  be  held  responsible  under  his  bond, 
which  he  is  required  to  execute  as  a  guaran- 
ty of  his  conduct  in  that  regard.  He  is  the 
custodian  of  the  fund  and  at  all  times  Is  fully 
informed  as  to  the  dally  receipts.  He  dare 
not  permit  it  to  lie  idle  without  Investment, 
and  must  present  to  the  officials  named  a 
proposition  to  Invest  it  so  often  and  as  soon 
as  he  has  on  hand  an  amount  Justifying  in- 
vestment The  board  should  have  at  the 
time  each  investment  is  proposed  an  oppor- 
tunity of  passing  upon  the  advisability  of  the 
proposed  investment.  The  bond  market,  as 
is  weU  known,  is  subject  to  fluctuation. 
E^ch  proposed  purchase  of  bonds,  were  an  in- 
dividual buying,  would  be  governed  as  to 
price  by  the  market  value  of  such  a  security. 
Should  we,  by  a  strained  construction,  hold 
that  the  three  officials,  by  a  resolution,  may 
authorize  the  Treasurer  to  act  for  an  indefi- 
nite time  in  the  purchase  of  securities,  re- 
gardless of  changing  condltiouB  of  the  mar- 
ket? Such,  I  believe  to  be  foreign  to  the  pur- 
pose of  Congress  and  the  Constitutional  Con- 
vention. 
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Again,  the  resolatlon  adc^ted  by  the  three 
officials,  and  upon  which  this  action  of  man- 
damns  l8  predicated,  reads  as  follows:  "Re- 
BOlved,  that  all  of  the  bids  received  from  the 
rarlons  banks  for  deposits  of  the  permanent 
school  fmid  be  rejected  for  the  purpose  of  in- 
vesting said  funds  in  the  state  highway 
bonds,  the  difference  in  the  rate  of  Interest 
received,  whldi  wonld  be  abont  fonr  cents 
per  annum  per  capita  of  school  ddldren  as 
shown  by  the  last  enrollment,  being  so 
small  as  to  be  more  than  ofFset  by  the  bene- 
fits to  be  derived  from  the  construction  of 
highways  to  the  schools  themselves  as  well  as 
to  all  other  interests,"  which  may  be  consid- 
ered as  supplemented  by  the  following  ex- 
tract from  a  letter  sent  by  the  three  officials 
to  the  State  Treasurer:  "Therefore  we  now 
say  to  you  that,  under  existing  circumstanc- 
es, we  approve  of  the  investment  of  this  fund 
in  the  state  highway  bonds,  and  that  we  will 
not  approve  of  its  Investment  In  any  other 
securities  at  this  time." 

If  mandamus  will  lie,  it  must  be  that  the 
Treasurer  has  no  discretion  In  the  matter  of 
the  investment,  and  must  blindly  follow  the 
direction  contained  in  the  above  resoluticHL 
That  is,  he  must  Invest  these  funds  in  tBe 
state  highway  bonds,  regardless  of  the  price 
which  he  might  be  compelled  to  pay  for  the 
same.  Suppose,  for  Instance,  that  he  should 
purchase  these  bonds  at  a  premium  of  25 
cents  on  the  dollar,  could  he  Justify  under 
the  above  resolution  or  direction?  Again,  is 
the  above  direction  sufficient  warrant  for  his 
action,  should  be  buy  the  bonds,  and  would 
he  not  be  required  to  report  to  the  three  offi- 
cials the  price  which  he  paid  for  the  bonds? 
If  it  is  not  sufficient  warrant  for  his  so  act- 
ing, clearly  mandamus  wonld  not  lie  to  com- 
pel him  to  act 

The  question  is  as  to  who,  the  State  Treas- 
urer on  the  one  hand,  or  the  Governor,  Secre- 
tary of  State,  and  Attorney  General  on  the 
other,  has  the  right  to  determine  the  particu- 
lar form  of  investment  in  which  these  funds 
shall  be  placed.  It  seems  to  me  that  the  an- 
swer is  plain  that  neither  has  the  right,  but 
the  form  of  investment  must  be  concurred  in 
by  the  four  officials  named,  and  any  one  of 
the  four  has  the  power  to  prevent  any  partic- 
ular form  of  investment. 

I  concur  in  the  denial  of  the  writ 


STATE  ex  rel.  GRAVELY  y.  STEWART 

et  aL 

(Supreme  Court  of  Montana.     Dec.  29,  1013.) 
Mandakus  (i  85*)— Sale  or  School  IiAJXDB 

— CONTBOLLINO    DiSCBBTION   07   BOABD. 

The  state  board  of  land  commissioners,  in- 
trusted by  Const  art  11,  {  i,  with  the  con- 
trol and  sale  of  state  school  lands,  in  determin- 
ing, under  Laws  1900,  c.  147,  S  40,  whether  it 
shall  confirm  a  sale  of  state  school  lands,  acts 
quasi  judicially,  so  that  its  discretion  in  such 
respect,  in  the  absence  of  manifest  abnae  there- 


of, it  merely  considering  the  price  inadeqnite. 
cannot  be  controlled  by  mandamna. 

[Ed.  Note. — For  other  cases,  see  BCandamni, 
Cent  Dig.  |i  184-188;  Dec.  Dig.  {  85.*] 

Petition  by  the  State,  on  tlie  relation  of 
G.  A.  Gravely,  for  writ  of  mandate  against 
S.  V.  Stewart  and  others.    Dismissed. 

S.  P.  Wilson,  of  Deer  I«dge,  Cor  reUtar. 
D.  H.  KeUy,  Atty.  Gen.,  and  W.  H.  Foomiaii, 
Asst  Atty.  Otoa.,  for  reep<mdent8. 

BANNER,  J.  On  or  about  July  1,  1913, 
the  state  board  of  land  commissionen  made 
an  order  directing  the  sale  of  certain  sdiool 
lands,  to  be  held  at  Deer  liodge,  Povell 
county,  on  August  15,  1913.  The  sale  wag 
duly  advertised,  and  indaded  within  tbt 
lands  directed  to  be  sold  were  three  tracts 
of  160  acres  each,  in  section  10,  Tp.  10  N., 
R.  8  W.  At  the  time  and  place  set,  the  reg- 
ister of  state  lands  appeared,  and  at  public 
auction  ottered  these  tracts  for  sale  in  sep- 
arate parcels.  For  them  the  relator  herdn 
made  the  highest  and  l>eBt  bids,  ottering  flO 
per  acre  for  one  of  said  tracts,  and  %1035 
per  acre  for  each  of  the  others;  and  the  said 
tracts  were  struck  off  to  Iiim  by  the  register, 
acting  as  auctioneer.  The  relator  paid  to 
the  register  16  per  cait  of  the  purchase 
price,  together  with  the  fees  for  issuing  Qie 
certificate  of  sale,  which  moneys  were  re- 
ceived by  the  register,  who  in  turn  delivered 
a  receipt  to  the  relator.  Subsequently  the 
relator  made  demand  that  a  certificate  of 
purchase  be  issued  and  delivered  to  him,  but 
this  was  refused;  thereupon  he  tendered  and 
ofCered  to  the  state  board  of  land  conuuis- 
sioners  the  full  purchase  price  as  bid  br 
him,  with  interest,  and  offered  to  pay  the  ap- 
praised value  of  all  surface  improvements 
owned  by  former  lessees,  and  at  the  same 
time  demanded  the  issuance  and  delivery  to 
him  of  deeds  or  patents  to  said  tracts.  But 
the  state  board,  refusing  to  confirm  the  sale, 
canceled  and  disapproved  It,  rejected  the  re- 
lator's tender,  and  denied  his  demand.  It  Is 
alleged  in  the  petition  that  the  sale  was  fair, 
the  sums  bid  were  equal  to  the  value  of  the 
land,  and  that  the  actions  of  the  board  and 
of  the  respondents,  as  members  thereof,  were 
arbitrary,  malicious,  capricious,  and  unjnst 
In  their  reply  the  respondents  state  their 
position  as  follows:  "That  subsequent  to  tbe 
time  when  said  land  was  offered  for  sale, 
and  the  said  bid  so  made  by  said  plalntiit, 
the  said  register  made  due  report  Qiaeof 
to  the  state  board  of  land  commissionen, 
and  that  at  a  hearing  subsequently  liad 
thereon,  at  which  hearing  said  plaintiff  vsa 
represented,  the  said  state  board  of  land 
commissioners  was  informed  and  believed, 
and  still  believes,  that  the  price  so  bid  for 
said  land  by  said  plaintUt  was  inadeqnate, 
and  was  less  than  the  real  value  of  said 
land;    that  the  same  at  a  sabaeqnent  sale 
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coold  be  sold  at  a  nrach  greater  price;  that 
In  fact  at  aald  hearing  said  board  received 
offers  in  -writing  for  said  land  at  a  price  of 
$3  per  acre  In  excess  of  the  amount  so  bid 
at  said  sale,  and,  deeming  it  to  the  best  in- 
terests of  tile  state  of  Montana  that  said 
sale  be  not  confirmed  and  in  and  by  vlrtne 
of  the  authority  so  vested  in  said  board  by 
the  provisions  of  section  40,  chapter  147  of 
the  Session  I^aws  of  1909,  tefased  to  con- 
firm or  approve  the  sale  of  said  lands,  and 
refused  and  still  refuses,  to  Issue  any  deed 
of  conveyance  to  said  plaintlfC  for  said 
land."  Upon  the  hearing  It  was  established 
by  evidence  that  the  action  of  the  board  was 
prompted  by  the  views  set  forth  in  the  reply. 
No  reason,  however,  was  assigned  for  the 
entertainment  of  these  views,  except  that 
the  board  had  received  a  letter  from  one 
UcGllvray  offering  ^  per  acre,  or  |1,440 
more  for  the  land,  and  beUeved  that  under 
the  special  circumstances  it  might,  on  a  re- 
sale, secure  as  much  as  $30  per  acr& 

liie  question,  then,  is  whether,  under  tlie 
circumstances  stated,  the  peremptory  writ 
of  this  court  should  issue  as  prayed  by  the 
relator,  directing  that  the  board  confirm  the 
sale  to  him  and  cause  to  be  Issued  a  certlfl- 
cate  of  purchase  accordingly,  directing  that 
the  board  accept  his  t^ider  of  the  balance  of 
the  purdtase  price  and  cause  to  be  Issued 
and  ddivered  to  him  a  deed  or  patent  to  the 
lands,  and  directing  the  Governor  to  sign, 
the  reglsta  to  countersign,  and  the  Secreta- 
ry to  seal,  such  deed  or  patent  To  this  but 
one  answer  can  be  given — an  imhesltatlng 
negative.  The  grant  of  lands  for  school  pur- 
poses by  the  federal  guvemment  to  this  state 
constitates  a  trust  (State  ex  reL  Blckford  r. 
Cook,  17  Mont  629,  43  Pac.  928;  State  ex 
tel.  Dildine  v.  ColUns,  21  Mont  448,  68  Pac. 
1114;  State  ex  reL  Koch  v.  Barret  26  Mont 
02,  66  Pac.  604)  >  and  the  state  board  of  land 
commissioners,  as  the  Instrumentality  creat- 
ed to  administer  that  trust  Is  bound,  upon 
principles  that  are  elementary,  to  so  admin- 
ister it  as  to  secure  the  largest  measure  of 
legitimate  advantage  to  the  beneficiary  of  It 
To  that  end,  and  of  necessity,  the  board 
mnst  have  a  large  discretionary  power  over 
the  subject  of  the  trust;  and  therefore  It 
has  been  expressly  given  "the  direction,  con- 
trol, leasing  and  sale"  of  these  lands,  under 
SDch  regulations  and  restrictions  as  may  be 
prescribed  by  law.  Ck>n8tltntioii,  art  11,  | 
4.  Such  "regulations  and  restrictions"  as 
file  Legislature  has  seen  fit  to  prescribe  are 
unbodied  in  diapt«r  147,  Session  Laws  1909, 
wherein  we  find  the  following  provisions: 
The  board  shall  have  the  direction  and  con- 
trol of  all  lands  belonging  to  the  state,  to 
manage  the  same  as  the  best  Interests  of 
the  state  shall  require  (section  1) ;  the  board 
may  direct  the  sale  of  any  state  lands,  ex- 
cept as  provided  in  this  act  In  such  parcels 
18  they  shall  deem  for  the  best  Interests  of 
tbe  state  (section  3S) ;  all  sales  of  state  lands 


shall  be  conducted  by  the  register,  but  no 
land  shall  be  sold  for  less  than  the  minimum 
price  of  $10  per  acre,  nor  for  less  than  its 
appraised  value  (section  87);  "all  sales  of 
state  lands  •  •  •  shall  be  subject  to 
the  approval  and  confirmation  by  the  state 
board  of  land  commissioners,  and  no  sale 
shall  be  deemed  completed  until  after  such 
approval  and  confirmation"  (section  40). 
That  the  board  in  proceeding  under  this 
statute,  in  determining  whether  It  shall  or 
shall  not  confirm  a  sale,  acts  quasi  Judicially 
seems  so  obvious  that  the  citation  of  au- 
thority ought  not  to  be  necessary.  The  mat- 
ter has  been  before  the  courts,  however,  and 
with  substantial  uniformity  of  result  under 
conditions  at  aU  similar  to  those  prevailing 
In  this  Jurisdiction.  Routt  v.  Land  Co.,  18 
Colo.  132,  31  Pac.  868;  State  v.  Scott  18 
Neb.  600,  26  N.  W.  386;  State  v.  Land  C!om- 
mlssloners,  7  W^o.  478,  63  Pac.  292;  Miles 
V.  Wells,  22  Utah,  66,  61  Pac.  634;  State  v. 
Baton,  78  Neb.  202,  110  N.  W.  709. 

Since  the  board  la  a  constitutional  agency 
charged  with  the  administration  of  a  public 
trust  since  It  is  vested  with  discretionary 
power  in  that  behalf,  and  since  its  discre- 
tion Is  invoked  whenever  it  is  called  upon  to 
conflrm  or  reject  a  sale,  this  court  cannot 
compel  It  to  exercise  that  discretion  in  any 
particular  way.  State  ex  reL  Harris  v.  Dis- 
trict Court,  27  Mont  280,  70  Pac.  981; 
State  ex  reL  King  v.  District  Court  25 
Mont  202,  64  Paa  862;  Montana  Ore  Pur. 
Co.  V.  Lindsay,  25  Mont  24,  63  Paa  716; 
State  ex  rel.  Independent  Pub.  Ca  v.  Smith, 
28  Mont  829,  68  Pac.  867. 

In  State  v.  Scott  supra,  it  was  said:  "The 
board  of  educational  lands  and  funds  is  a 
trustee  for  the  sale  and  leasing  of  the  land 
set  apart  fbr  the  support  of  educational  in- 
stitutions, and,  to  Justly  the  interference  of 
a  court,  there  must  be  an  abuae  of  the  trust 
•  •  •  It  is  the  duty  of  the  board  to  sell 
or  lease  the  educational  lands  of  the  state 
for  the  highest  price  possible  to  be  obtain- 
ed, and  Increase  and  protect  by  all  honorable 
metCna  the  funds  for  the  support  of  the  edu- 
cational institutions;  and,  so  long  as  the 
board  Is  faithfully  performing  its  duty  in 
that  regard,  this  court  will  refuse  to  inter- 
fere." If  ttds  be  sound,  as  we  think  It  Is, 
then  in  the  course  complained  of  the  board 
was  actuated  by  the  very  considerations 
which  are  supposed  to  govern  It  It  there- 
fore cannot  be  said  that  there  was  a  mani- 
fest abuse  of  its  discretion,  but  the  case  is 
resolved  into  the  mere  Inquiry  whether  these 
considerations  were  entertained  upon  an  ep- 
ronons  or  Insaffident  basis.  Mandamus  can- 
not be  invoked  to  aid  such  an  inquiry.  State 
ex  reL  Independent  Pub.  Go.  v.  Smith,  supra ; 
Ex  parte  Newman,  14  Wall.  162,  20  L.  Ed. 
877;  Douglass  v.  Commonwealth,  108  Pa. 
669 ;  Hoole  v.  Kinkead,  16  Nev.  217. 

Nor  from  the  bidder's  point  of  view  can 
any  Jnat  complaint  be  made  of  this  conclu- 


Digitized  by  LjOOQ  IC 


856 


137  PACIFIC  BBPOBTBB 


(Or. 


slon.  Bidders  at  sales  of  school  lands  are 
t>oand  to  know  that  no  sale  by  the  register  la 
complete  without  the  approval  and  confirma- 
tion of  the  board,  and  that  the  board  In  con- 
firming or  rejecting  a  sale  by  the  register 
will  be  governed  by  the  interests  of  the 
trust  which  It  is  charged  to  administer.  The 
situation  of  the  parties  to  a  sale  by  the  reg- 
ister is  thus  quite  analogous  to  that  of  par- 
ties to  a  sale  by  a  receiver,  concerning  which 
this  court  said:  "The  purchaser  at  such  sale 
takes  the  property  with  notice  that  the  court 
has  power,  in  its  discretion,  to  set  it  aside; 
that,  while  mere  Inadequacy  of  consideration 
is  not  ordinarily  in  Itself  sufficient  to  war- 
rant the  court  in  setting  aside  a  sale  to  a 
bona  fide  purchaser,  if  it  shall  appear  that 
for  some  reason,  disclosed  or  undisclosed,  the 
property  has  been  greatly  undersold,  and  the 
purchaser  has,  even  in  good  faith,  obtained 
an  undue  advantage  of  the  persons  for 
whose  benefit  the  sale  was  made,  the  court 
may,  in  its  discretion,  set  it  aside."  Gazette 
Printing  Co.  v,  McConnell,  45  Mont  89,  122 
Pac.  561,  Ann.  Cas.  1913C,  1327. 

It  follows  that  the  proceeding  must  be 
dismissed  ;  and  it  Is  so  ordered. 

Dismissed. 

BRANTLX,  0.  J,  and  HOLLOWAX,  J., 
concur. 


EEADT  V.  MARTm  et  aLt 
(Supreme  Court  of  Oregon.     Jan.  18,  1814.) 

ESTOFFEI.    (§    16*)— Bt    DKKD— BaBOAIK    AND 

Saix  Deed. 

A  deed  by  husband  and  wife  whereby  they 
bargain,  sell,  and  quitclaim  to  the  grantee,  his 
heirs  and  assigns  forever,  without  naming  any 
estate  which  the  grantors  or  either  of  them  liad 
in  the  land,  which  the  husband  had  previously 
assigned,  without  the  wife's  signature,  for  the 
benefit  of  creditors,  cannot  be  restricted  to  a 
release  of  the  wife's  inchoate  right  of  dower 
but,  as  against  the  grantors,  conveys  the  fee- 
simple  title,  and  neither  of  them  nor  those 
claiming  under  tbem  can  be  heard  to  say  aught 
to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  Si  19-21;    Dec.  Dig.  {  15.»] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  William  N.  Gatens, 
Judge. 

.  Suit  by  li.  Y.  Keady  against  Hattie  L.  Mar- 
tin and  another.  From  a  decree  dismissing 
the  suit,  plaintiff  appeals.    Affirmed. 

Claiming  to  be  the  assignee  of  a  right  to 
dower  in  certain  real  property,  the  plaintiff 
brings  this  suit  to  secure  an  admeasurement 
of  that  estate  and  to  recover  for  the  use  and 
occupation  thereof.  His  claim  was  resisted 
principally  upon  the  ground  that  he  was  es- 
topped by  a  former  deed  of  his  immediate 
grantor.  From  a  decree  dismissing  the  suit, 
the  plaintiff  has  appealed.  Other  facts  are 
,  stated  in  the  opinion. 


H.  K.  Sargent,  of  Portland  (Sargent  & 
Swope,  of  Portland,  on  the  brief),  for  appel- 
lant R.  C.  Wright  of  Portland,  for  respond- 
ent. Warren  E.  Thomas  and  Omar  C.  Spen- 
cer, both  of  Portland  (Carey  &  Kerr,  of  Port- 
land, on  the  brief),  amid  curls. 

BURNETT,  J.  On  October  8,  1896,  J.  M. 
Moyer,  husband  of  the  plainttfTs  grantor, 
conveyed  the  real  property  involved  here  to 
an  assignee  for  the  benefit  of  the  creditors 
of  Moyer.  The  latter's  wife  did  not  Join  in 
that  deed.  On  February  21,  1899,  Moyer  and 
his  wife  execnted  and  acknowledged  their 
joint  deed  to  Jefferson  Myers,  the  material 
parts  of  which  are  as  follows:  "This  indai- 
ture  wltnesseth:  That  J.  M.  Moyer  and  Hiz- 
abeth  D.  Moyer,  his  wife,  for  the  considen- 
tlon  of  the  sum  of  five  hundred  dollars  to 
them  paid,  have  bargained,  sold,  and  quit- 
claimed, and  by  these  presents  do  bar^n, 
sell  and  quitclaim  unto  Jeflferson  Myers  the 
following  de8cril>ed  premises,  to  wit:  [Here 
follows,  among  others,  a  description  of  tbe 
realty  involved  in  this  suit]  •  •  •  To 
have  and  to  hold  the  said  premises  with  their 
apimrtenances  unto  the  said  Jefferson  Myers, 
his  heirs  and  assigns  forever."  On  March  17, 
1899,  Jefferson  Myers,  unmarried,  conveyed 
to  P.  H.  Blyth  the  property  here  in  snit  being 
lot  3,  block  190,  in  the  city  of  Portland,  Mult- 
nomah county.  Or.,  by  a  deed  in  identlcyl 
terms,  for  the  consideration  of  $1,(X)0.  The 
defendant  Martin  is  the  successor  in  Interest 
by  mesne  conveyances  from  Blyth.  J.  H, 
Moyer  died  July  25,  1904.  On  August  3, 1912, 
Elizabeth  D.  Moyer  execnted  and  delivered 
her  deed  to  the  plaintiff,  reciting  as  follows: 
"Know  all  men  by  these  presents :  That  EUh^ 
abeth  D.  Moyer,  unmarried,  widow  of  J.  M. 
Moyer,  deceased,  of  Brownsville,  Oregon,  in 
consideration  of  one  dollar  to  her  paid  by  U 
T.  Keady  of  Portland,  Oregon,  has  bargained 
and  sold,  and  by  these  presents  does  bargabi, 
sell,  assign  and  transfer  unto  I<.  T.  Keady, 
his  heirs  and  assigns,  all  of  her  right  titles 
and  interest,  induing  dower  and  claim  of 
dower  in  and  to  the  following  described  real 
property:  [Describing  the  same  as  above 
with  others.]  •  •  •  To  have  and  to  hold 
the  same  unto  the  said  L.  T.  Keady,  bis  heirs 
and  assigns  forever." 

Tbe  contention  of  the  plaintiff  Is  (hat  the 
husband  having  conveyed  the  land  to  his  as- 
signee for  the  benefit  of  creditors,  the  wife 
had  no  estate  in  the  land  whldi  she  conld 
convey  at  any  time  during  the  life  of  her  hna- 
band ;  that  having  nothing,  the  deed  of  Moy- 
er and  wife  passed  no  title  to  Myers,  whose 
deed,  in  torn,  was  Ineffectual  to  transmit  any 
property  to  Blyth.  The  contention  of  the  de- 
fendant is  that  by  the  deed  to  Myers  from 
Moyer  and  his  wife,  under  the  latter  of  whom 
plaintiff  claims,  an  estoppel  exists  which 
prevents  the  plaintiff  from  taking  anything 
in  this  suit    Stripped  of  Immaterial  collater- 
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al  questtons  Injected  Into  this  record,  the  Is- 
sue must  tnm  apon  the  construction  and  ef- 
fect of  tbe  deed  from  Moyer  and  wife  to 
Myera 

The  leading  case  apon  this  subject  In  this 
Btate  la  Taggart  t.  Rlaley,  4  Or.  236.  In  dis- 
CDSsing  the  Question  of  whether  a  deed  of 
bargain  and  sale  carried  on  after  acquired 
title,  the  court,  speaking  by  Mr.  Justice  Mc- 
Arthnr,  says:  "Thus  it  will  be  seen  that  the 
ancient  doctrine  that  estoppel  grows  out  of 
warranty  has  been  departed  from  by  the  Su- 
preme Court  of  the  United  States,  and  It  Is 
now  held  that  a  deed  without  warranty  may 
(qierate  as  an  estoppel,  In  order  to  prevent  a 
(idlnre  of  the  purpose  with  which  It  was  ex- 
ecuted. Van  Rensselaer  t.  Kearney  [11  How. 
325,  13  li.  Ed.  703]  supra:  Fltzbugh's  Heirs 
T.  Tyler,  9  B.  Mon.  [Ky.]  559.  The  question  Is 
one  of  Intention  ([Trull  v.  Eastman]  3  Mete. 
[Mass.]  121  [37  Am.  Dec.  126];  [Miller  t. 
Ewing]  6  Gush.  [Mass.]  33),  and  the  whole 
instrument  must  be  taken  together,  and  etTect 
must  be  given  to  Its  meaning  as  derived  from 
each  and  every  part  of  it  If  the  terms  of  a 
deed  plainly  show  that  It  was  meant  to  pass 
an  absolute  estate  to  the  land  Itself,  and  not 
merely  the  estate  which  the  grantee  had  at 
tbe  time,  It  will  bind  and  pass  every  estate 
or  interest,  which  may  vest  in  him  subse- 
quent to  Ita  execution,  though  it  contain  no 
'warranty.  Fairbanks  v.  Williamson,  7 
Greenl.  [He.]  96;  White  ▼.  Brsklne,  10  Me. 
(1  Fairfield)  306 ;  KlmbaU  v.  Blalsdell,  6  N. 
H.  633  [22  Am.  Dec.  476] ;  TmU  v.  Eastman, 
3  Mete.  (Mass.)  121  [87  Am.  Dee  126] ;  Bean 
T.  Welsh.  17  Ala.  772.  In  Doe  v.  Oliver  (2 
Smith's  Ldg.  Gases,  637),  It  is  said  that  these 
decisions  abandon  the  tedmlcal  ground,  tak- 
en In  some  of  the  earlier  cases,  that  estoppel 
grows  out  of  warranty,  and  rest  It  upon  the 
broader  basis  of  giving  effect  to  the  intention 
of  the  parties  as  expressed  in  the  deed.  No 
reason  exists,  under  this  view  of  tbe  law,  for 
attributing  a  more  conclusive  effect  to  the 
covenants  In  a  deed  than  to  any  other  por- 
tion of  Its  contents."  This  case  is  followed  In 
tbe  later  cases  of  Gardner  v.  Wright,  49  Or. 
609,  01  Pac  286 ;  Morrow  T.  Warner  Valley 
Stock  Co,  66  Or.  312,  101  Paa  171;  Langley 
T.  Kesler,  57  Or.  281,  HO  Pac.  401,  111  Paa 
216. 

As  to  tbe  effect  of  a  bargain  and  sale  deed 
on  after-acquired  title,  see^  also,  the  follow- 
ing cases:  Balch  v.  Arnold,  9  Wyo.  17,  69 
Pac.  434;  Carter  v.  Ghaudron,  21  Ala.  72; 
Belcher  GonsoL  Gold  Min.  Co.  v.  Deferrari, 
62  Cal.  160;  Needham  v.  Clary,  62  111.  344; 
UtteU  V.  Hoagland,  106  Ind.  320,  6  N.  E.  645 ; 
Thomas  v.  Stickle,  32  Iowa,  71;  Damouth  v. 
Klock,  29  Mich.  280;  Jackson  v.  Demont,  9 
Johns.  (N.  Y.)  56,  6  Am.  Dec.  259;  Buchanan 
T.  Harrington,  141  N.  O.  89,  63  a  B.  478. 

In  tbe  pleadings  there  are  no  allegations  in 
any  way  impeaching  the  deed  from  Moyer 
and  wife  to  Myers  or  seeking  to  reform  the 


same.  It  must  take  effect,  therefore,  accord- 
ing to  its  own  terms.  Considering  its  lan- 
guage, we  find  that  the  grantors  therein, 
without  naming  the  estate  which  either  had 
in  the  land,  assumed  to  bargain  and  sell,  not 
any  particular  interest  therein,  but  the  whole 
fee,  for  they  say  that  they  "do  bargain,  sell 
and  quitclaim  unto  Jefferson  Myers  the  fol- 
lowing described  premises.  •  •  •  To  have 
and  to  hold  the  said  premises  with  their  ap- 
purtenances unto  the  said  Jefferson  Myers, 
his  heirs  and  assigns  forever."  The  terms 
"bargain  and  seU"  are  not  lessened  nor  quali- 
fied, in  their  effect  by  the  additional  term  of 
"quitclaim."  In  the  absence  of  any  language 
in  the  deed  Indicating  such  a  purpose,  that 
instrument  cannot  be  restricted  in  its  effect 
to  a  mere  release  of  an  inchoate  right  of  dow- 
er. As  against  the  grantors  therein,  it  oper- 
ates with  the  wider  effect  of  conveying  the 
fee-simple  title  to  the  property  in  question, 
and,  with  such  a  deliberate  declaration  of 
their  purpose  in  making  the  conveyance, 
neither  of  them,  nor  those  claiming  under 
them,  can  be  heard  to  say  aught  to  the  con- 
trary. Assuming,  as  they  did,  to  deal  with 
the  fee-simple  title,  and  considering  that  no  ef- 
fort is  made  to  impeach  or  qualify  the  deed, 
as  for  fraud  or  mistake,  we  cannot  now  al- 
low them  to  say  that  the  deed  meant  any- 
thing less  than  what  appears  upon  its  face. 
The  decree  of  the  drcnit  court  Is  affirmed. 

BEAN,  McNART,  and  RAMSEY,  JJ.,  con- 
cur.   The  other  Judges  not  sitting.  _y 


ASTORIA  SOUTHERN  RY.  CO.  v.  PACIPIC 
SURETY  CO.  et  al. 

(Supreme  Court  of  Oregon.     Jan.   13,  1914.) 

1.  Principai.  and   Sttbxtt  (I  76*)— Natube 
OF  LlAniLITT— Psrfobmance   bt   Cbeditor. 

Where  a  surety  company  bond  of  a  railroad 
contractor  makes  conditions  precedent  to  a  re- 
covery on  the  bond  that  the  railway  shall  per- 
form everything  required  by  the  principal  con- 
tract and  that  the  surety  shall  be  immediately 
notified  of  any  breach  by  the  contractor,  the 
railway  can  recover  on  the  bond  only  if  it  per- 
forms all  of  the  conditions  of  the  principal  con- 
tract and  of  the  bond  on  its  own  part. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  i  128;  Dec.  Dig.  i 
75.»] 

2.  PWNOIPAL     AND     SUBETY     ({     123*)  —  Dlfl- 
OHABOB  OF  SUBKTT— NeOLECT  TO  NOIIFT   OF 

Default. 

Where  the  bond  of  a  railway  contractor  re- 
quired the  railway  to  give  the  surety  company 
immediate  notice  of  any  breach  of  contract  by 
the  principal,  the  surety  was  entitled  to  notice 
of  breaches  by  subcontractors  employed  by  the 
principal  with  the  consent  of  the  railway. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  Sf  304-311;  Dec.  Dig.  § 
123.*] 

3.  Pbincipal  and   Subety   (|   75*)— Natubb 
OP  LiABit-iTT— Performance  bt  Cbeditob. 

Where  a  railway  construction  contract  re- 
quired the  railway  to  furnish  the  contractor  all 
the    lumber,    iron,    and    piling    where    needed. 
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though  it  did  not  state  when  they  were  to  be 
furnished,  the  itdlway  was  bonnd,  as  against 
a  surety  of  the  contractor,  to  furnish  them 
when  they  were  needed  for  the  work. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Gent.  Dig.  $  128;   Dec.  Dig.  §  75.*] 

4.  Tbiai  (S  295*)— Instbttctions— Cohstbuc- 

TION  AS  A  WHOUe. 

Charges  excepted  to  should  not  be  con- 
strued apart  from  the  whole  charge,  and  the 
instructions  are  sufficient  when,  as  a  whole, 
they  cover  all  the  issues  properly  and  fairly 
submit  the  case  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  703-717 ;   Dec.  Dig.  |  295.»] 

6.  TbIAL     (S     260»)— InSTBUOTIONB— REQtJKSTB 
— INSTBUOTIONS   AXBEADT    OlVBR. 

A  trial  judge  may  instruct  the  jury  in  his 
own  language,  and,  where  the  charge  properly 
covers  all  points  at  issue,  he  may  letuse  re- 
quests that  state  the  law  correctly. 

[E^d.  Note.— For  other  cases,  see  Trial  CSent. 
Dig.  S§  681-fl59;    Dec  Dig.  |  260.»] 

6.  Appeal  and  Ebbob  (|  1052*)— Habiclesb 
Ekbob— Adihssion  or  Evidengb. 

In  an  action  on  a  railway  contractor's 
bond,  a  straight  verdict  for  defendant  shows 
that  any  error  in  the  admission  of  evidence 
that  some  of  the  delay  in  the  work  was  caused 
by  acts  or  omissions  of  the  plaintiff  was  harm- 
less, where  the  issue  raised  thereby  was  not 
submitted,  and  no  reference  to  the  evidence  was 
made  in  the  charge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4171-4177;  Dec  Dig.  { 
1052.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Heury  B.  McGinn, 
Judge. 

Action  by  the  Astoria  Southern  Railway 
Company  against  the  Pacific  Surety  Company 
and  another  to  recover  from  the  defendants 
the  sum  of  $20,000  upon  a  surety  company 
bond.  In  the  court  below  there  was  a  Judg- 
ment In  faTOr  of  the  defendants.  Plaintiff 
appeala    Affirmed. 

Warren  B.  Thomas  and  Lester  W.  Hum- 
phreys, both  of  Portland  (Chamberlain,  OCliom- 
as  &  Kraemer  and  Carey  &  Kerr,  all  of  Port- 
land, on  the  brief),  for  appellant  R.  W.  Wil- 
bur, of  Portland,  and  T.  H.  Crawford,  of 
La  Grande  (Wilbur  &  Spencer,  of  Portland, 
on  the  brief),  for  respondents. 

RAMSEY,  J.  On  the  7th  day  of  July,  1910, 
the  plaintiff  entered  Into  a  contract  with  the 
defendant  S.  A.  Cobb  for  the  construction  of 
eight  miles  of  railroad  in  Clatsop  county. 
By  this  contract  the  defendant  Cobb  agreed 
to  commence  the  work  of  building  In  15  days 
from  the  date  of  the  execution  of  said  con- 
tract, and  to  prosecute  the  same  with  such 
force  and  means  as  would,  in  the  opinion  of 
the  chief  or  assistant  engineers  of  the  plain- 
tiff, insure  the  completion  of  the  eight  miles 
of  road  by  or  before  the  Ist  day  of  Novem- 
ber, 1910;  said  work  to  be  at  all  times  open 
to  the  Inspection  of  the  chief  or  assistant  en- 
gineers of  the  plaintiff,  and  to  conform  to 
the  rules  and  general  specifications  annexed 
to  said  contract  The  defendant  Cobb  agreed 
not  to  assign  or  transfer  said  contract  or  re- 


let any  of  said  work,  wltbont  the  written  as- 
sent of  the  plaintiff  or  Its  ddef  engineer,  and 
that  he  should  constantly  superintend  said 
work  in  person.  The  defendant  Cobb  agreed 
to  progress  with  said  work  at  such  time  or 
times  and  at  such  partlcnlar  points,  on  the 
line  of  said  work,  as  said  chief  or  assistant 
engineers  should  direct  It  was  nratually 
agreed  by  said  parties  to  said  contract  that  if 
the  defendant  Cobb,  in  the  opinion  of  the 
plaintiff  or  Its  chief  engineer,  shonid  fail  or 
refuse  to  comply  with  any  of  the  stipulations 
contained  In  said  contract  to  be  performed 
by  him,  the  plaintiff  shonid  have  a  right  to 
cancel  said  contract  and  declare  the  same 
void.  In  which  event  said  Cobb  should  hare 
no  <dalm  whatever  on  the  plaintiff  for  dam- 
ages, compensation,  or  percentage  retained  by 
the  plaintiff,  as  hereinafter  stated,  either  for 
material  or  work,  but  the  plalntifl  should 
have  a  right  to  take  possession  of  and  hold 
said  material  and  work  absolutely,  and 
should  be  absolved  as  entirely  and  complete- 
ly from  said  contract  as  if  the  same  had 
never  been  made.  Said  contract  further  pio- 
Tlded  that,  if  the  defendant  Cobb  shonid  at 
any  time  neglect  or  refuse  to  progress  with 
said  work  as  fast  as,  In  the  opinion  of  said 
chief  engineer  of  the  plaintiff  (comnranlcated 
in  writing  to  said  defendant  Cobb),  It  should 
be  necessary  for  the  completion  by  the  time 
specified  therefor  by  said  contract,  then  the 
plaintiff  might  declare  said  contract  aban- 
doned, and  the  amount  which  was  to  be  re- 
tained at  the  time  out  at  the  monthly  esti- 
mates, which  was  to  become  due  at  the  com- 
pletion of  the  contract,  should  be  forfeited  to 
the  plaintiff,  or  the  plaintiff  shonid  have  the 
right,  at  Its  option,  to  employ  other  parties 
to  execute  any  part  of  said  work,  and  charge 
the  cost  of  the  same  to  the  defendant  Cobb, 
to  be  deducted  out  of  anch  retained  percent- 
age, or  out  of  any  payment  that  should  have 
become  due  on  any  former  estimate,  or  that 
should  become  due  on  any  subsequent  esti- 
mate. Said  contract  further  prorided  that 
whenever,  in  the  opinion  of  the  plalntilf,  It 
should  be  necessary  to  stop  any  of  the  work, 
or  to  diminish  the  force  employed,  the  plain- 
tiff shonid  have  the  right  to  do  so,  and  the 
defendant  Cobb  should  have  no  dalm  for 
damages,  but  should  Immediately  stop  the 
work  or  diminish  the  force,  as  the  plaintiff 
should  direct  Said  contract  provided,  also, 
that  the  location  of  any  portions  of  said 
road,  as  also  the  slopes  of  excavation  and 
embankments,  the  lengths  of  sections,  tbe 
grades,  or  the  width  of  the  roadbeds,  might 
be  altered  whenever  said  chief  engineer 
should  consider  such  alteration  necessary  or 
exi>edient,  but  such  alteration  should  not  be 
allowed  as  a  reason  for  any  claim  for  extra 
compensation,  and  It  was  expressly  agreed  by 
the  parties  to  said  contract  that  the  price  to 
be  imld  per  yard  should  cover  the  risk  of  any 
such  changes  that  might  operate  to  the  disad- 
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vantage  of  the  defendant  Cobb,  and  that  he 
should  bare  the  benefit  of  any  alteration 
that  should  operate  In  hla  favor.  It  was 
further  agreed  by  the  parties  to  said  contract 
that  the  defendant  Cobb  should  deposit  all 
excavatlonB  upon  the  road  in  embankments, 
where  embankments  are  needed,  within  an 
extreme  haul  of  1,000  feet,  according  to  the 
directl<Hi  of  the  plalntUf,  or  said  chief  or  as- 
sistant engineers,  and  that  Cobb  should  be 
paid  in  such  cases  for  the  excavation  only. 
It  was  further  agreed  by  said  contract  that 
the  defendant  Cobb  Should  deposit  all  surplus 
excavations,  not  needed  as  embankments, 
(n  such  place  or  places  as  the  plaintiff  or  its 
chief  or  assistant  engineers  should  direct  It 
was  also  provided  by  said  contract  that  the 
defendant  Cobb  should  take  aU  borrowed 
earth  for  embankments  from  such  place  or 
places  as  the  plaintiff  or  its  chief  or  aaststr 
ant  engineerB  should  direct,  and  that  said 
material  should  be  measured  in  embankment, 
and  be  paid  for  only  at  embankment  prices. 
Said  contract  provided,  also,  that  the  ded- 
sirai  of  said  chief  engineer,  on  any  point  or 
matter  touching  said  agreement  should  be 
final  and  conclusive  between  the  parties 
thereto,  and  eadi  of  the  parties  to  said  con- 
tract thereby  waived  any  and  all  right  of 
action,  suit,  or  suits,  or  other  remedy  in  law, 
or  otherwise,  under  said  contract,  or  arising 
out  of  the  same  Said  contract  provided,  al- 
eo,  that  in  consideration  of  the  performance 
of  all  the  stipulations  contained  in  said  con- 
tract by  the  defendant  Cobb  to  be  by  him  ful- 
filled and  performed,  and  whenever  said 
work  should  have  been,  in  the  oplnlpn  of 
said  chief  engineer,  completely  finished  in 
every  respect  and  pertormed  agreeably  to 
the  various  stipulations  and  spedflcatlons  of 
said  agreement,  and  said  chief  engineer 
ghonid  have  furnished  to  the  plaintUf  a  cer- 
tlflcate  of  the  fact  under  bis  hand,  with  his 
estimate  of  the  Quantities  of  the  various 
Unda  of  work  done  by  the  defendant  Cobb 
under  said  contract,  which  estimate  should 
be  final  and  conclusive  between  the  parties 
to  said  contract,  the  plalntUf  would  pay  to 
the  defendant  Cobb  the  sums  that  should  be 
doe  under  said  contract  at  the  rates  specified 
in  aald  contract.  Said  contract  provided, 
also,  that  the  plaintiff  should  furnish  the  de- 
fendant Cobb,  at  the  locations  where  the 
same  was  to  be  used,  all  lumber,  iron,  and 
pllbig  to  be  used  in  building  said  road.  Said 
contract  provided,  also,  that  the  defendant 
Cobb  should  pay  the  plaintiff  the  sum  of 
llOO  per  day  for  every  day  that  should  elapse 
after  the  1st  day  of  November,  1910,  until  the 
completion  of  the  conditions  of  said  contract 
and  the  work  thereunder.  Said  contract  pro- 
dded, also,  that  in  the  event  of  any  delay  in 
the  delivery  of  material  of  any  description 
by  the  plaintiff,  which  should  retard  the  prog- 
ress of  the  work  and  hinder  the  defendant 
Cobb  from  completing  the  work  within  the 
time  stipulated  for  the  completion  of  the 
work,  the  plalntUTs  engineer  should  decide  as 


to  whether,  under  the  circumstances,  any 
premium  or  penalty  should  be  imposed  or 
exacted,  and,  if  so,  how  much. 

The  defendant  Cobb  and  the  Pacific  Surety 
Company  executed  to  the  plaintiff  a  bond, 
dated  July  7,  1910,  in  the  sum  of  $20,000. 
conditioned  that,  if  the  defendant  Cobb 
should  faithfully  perform  the  said  contract 
for  the  building  of  said  eight  miles  of  rail- 
road on  his  part,  according  to  the  terms, 
covenants,  and  conditions  thereof  (except 
as  provided  in  said  bond),  then  said  ob- 
ligation should  be  null  and  void,  otherwise  to 
remain  in  full  force  and  effect  Said  bond 
contained  the  following  conditions,  to  wit: 

"(1)  Notwithstanding  that  said  contract  is 
hereby  referred  to,  this  bond  is  nevertheless 
Issued  subject  to  the  following  express  condi- 
tions, which  shall  be  conditions  precedent  to 
the  right  of  the  'owner*  (the  plaintiff)  to  re- 
cover hereunder. 

"(2)  The  'owner*  (tlie  plaintiff)  shall  keep, 
do  and  perform  each  and  every,  all  and  sin- 
gular, the  matters  and  things  set  forth  and 
specified  in  said  contract  to  be  by  the  'owner' 
kept,  done  and  performed  exclusively  at  the 
times  and  In  the  manner,  as  tn  said  contract 
spedfled. 

"(8)  Provided,  that  said  'surety*  shaU  be 
immediately  notified  of  any  breach  of  said 
contract  by  said  'principal'  or  of  any  act  on 
the  part  of  the  said  'principal,'  or  bis  agent 
or  employee,  which  may  involve  a  loss  for 
which  the  said  'surety'  may  be  liable  here- 
under, immediately  after  the  occurrence  of 
such  act  shall  have  come  to  the  knowledge 
of  said  'owner*  or  of  his  duly  authorized  rep- 
resentative or  r^resentatives  who  shall  have 
the  supervision  of  the  completion  of  the  said 
contract;  said  nottflcation  must  be  given  in 
writing  to  the  president  of  said  'surety'  at 
its  principal  office  in  San  Francisco,  Califoiv 
nia." 

The  amended  complaint  sets  up  said  con- 
tract for  the  construction  of  said  eight  miles 
of  railroad,  and  also  the  said  bond,  executed 
by  both  of  the  defendants,  and  then  alleges 
Inter  alia,  in  snbstance,  that  the  plaintiff 
duly  performed  all  the  conditions  on  its  part 
to  be  i)erformed  under  said  contract  with  the 
defendant  Cobb  for  the  construction  of  said 
eight  miles  of  railroad,  but  that  the  defend- 
ant S.  A.  Cobb  has  failed  to  perform  the 
conditions  of  said  contract  on  his  part  to 
be  performed,  in  that  on  the  12th  day  of 
October,  1910,  the  defendant  S.  A.  Cobb  aban- 
doned said  contract  and  ceased  operations 
thereunder,  and  notified  the  plaintiff,  in  writ- 
ing, that  he  had,  on  that  date,  abandoned 
said  contract  and  would  cease  operatl(His 
thereunder.  The  amended  complaint  alleges, 
also.  In  substance,  that  on  said  12th  day  of 
October,  1910,  the  plaintiff,  in  writing,  no- 
tified the  defendant  the  Pacific  Surety  Com- 
pany, as  provided  for  in  said  contract,  of 
the  abandonment  of  said  contract,  and  of 
the  ceasing  of  work  thereunder  by  the  said 
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S.  A.  Cobb,  and  notified  said  defendant  to 
at  once  ezerdse  Its  option  to  assume  said 
contract  and  complete  tlie  same.  The  amend- 
ed complaint  alleges,  also,  in  substance  tbat 
the  Pacific  Surety  Company  failed  to  assume 
said  contract  and  to  complete  the  same,  and 
that  the  plaintiff  had  been  compelled  to  as- 
sume and  complete  said  contract  as  provid- 
ed for  therein,  and  had  notified  the  defend- 
ant company  thereof,  and  that  the  plaintiff 
would  hold  the  defendant  company  liable 
for  any  amount  over  and  above  the  contract 
price,  provided  for  in  said  Cobb  contract, 
which  the  plaintiff  might  be  compelled  to 
pay,  in  compensation  with  the  assumption 
and  completion  of  said  contract.  The  amend- 
ed complaint  alleges,  in  substance,  ^hat  the 
plaintiff  had  now  fully  completed  said  con- 
tract, and  all  the  things  to  be  done  and  per- 
formed thereunder,  and  that,  in  the  comple- 
tion of  the  same,  the  plaintiff  had  been  com- 
pelled to  pay  and  expend,  and  had  paid  and 
expended,  in  the  completion  of  said  contract 
the  sum  of  $20,506.82,  in  excess  of  the  con- 
tract price  provided  for  by  said  contract, 
and  that.  In  addition  thereto,  the  plaintiff 
proceeded  with  due  diligence  in  completing 
said  contract,  but  that  the  same  was  not 
completed  untU  the  13th  day  of  May,  1911, 
a  period  of  19i  days  after  the  time  prescribed 
In  said  Cobb  contract,  and  that,  under  and 
pursuant  to  the  terms  of  said  contract,  the 
defendants  became  and  are  liable  to  the 
plaintiff  in  the  sum  of  $100  per  day  for  each 
day  after  the  1st  day  of  November,  1910,  un- 
til the  completion  of  said  contract,  to  wit, 
the  sum  of  $19,400.  As  the  bond  sued  on  is 
only  for  $20,000,  the  plaintiff  demands  Judg- 
.ment  for  only  that  sum. 

The  defendant  company,  by  its  answer,  de- 
nied that  the  plaintiff  had  performed  the 
terms  and  conditions  of  the  said  Cobb  con- 
tract on  its  part,  and  admits  that  Cobb  fail- 
ed to  perform  his  part  of  said  contract,  and 
that  the  plaintiff  on  October  12, 1910,  notified 
the  defendant  company  of  that  fact,  but  de- 
nies on  Information  and  belief,  paragraphs 
VII,  YIII,  and  IX  of  the  amended  complaint, 
with  a  few  exceptions.  The  answer  of  the 
defendant  company  sets  up  two  defenses. 
The  first  defense  is,  in  substance,  that  the 
bond  sued  on  provided,  as  a  condition  preced- 
ent to  a  right  of  the  plaintiff  to  recover 
thereon  from  the  defendant  company,  that 
the  plaintiff  (referred  to  in  said  bond  as  the 
"owner")  shall  keep,  do,  and  perform  each 
and  every,  all  and  singular,  the  matters  and 
things  set  forth  and  specified  in  said  (Cobb) 
contract  to  be  by  the  plaintiff  kept,  done,  and 
{terformed  exclusively  at  the  times  and  in  the 
manner  as  in  said  contract  specified,  and 
said  defendant  alleged  that  the  condition 
precedent  of  said  bond  was  not  complied 
with,  in  that  under  the  terms  of  the  contract 
set  forth  In  paragraph  III  of  said  complaint 
(the  Cobb  contract)  it  was  the  duty  of  the 
plaintiff  to  furnish  the  defendant  Cobb  with 


all  lumber,  iron,  and  piling  needed  in  the 
performance  and  completion  of  the  work 
contemplated  in  said  contract  at  the  location 
where  the  same  was  to  be  used,  and  at  such 
time  or  times  as  It  was  required  by  gald 
Cobb  in  order  to  properly  carry  out  his  con- 
tract; but,  notwltlistanding  this  duty  and 
requirement  on  the  part  of  the  plalntlfl,  the 
said  lumber  and  Iron  and  piling  were  not  deliv- 
ered there  In  the  quantity  or  vrithln  the  tine 
required,  in  order  to  carry  out  the  said  con- 
tract by  the  said  Cobb,  although  the  said 
Cobb  frequently  requested  the  said  plaintiff 
herein  to  conform  to  the  requirements  of  the 
contract  aforesaid  in  that  respect,  and  the 
defendants  allege  that  the  said  default  in 
conforming  to  said  contract  was  a  breach  of 
said  contract,  and  was  a  good  and  sufficient 
reason  for  the  failure  of  the  defendant  Obb 
to  complete  the  said  contract  before  the  time 
required  for  its  said  completion,  and  made 
such  completion  within  said  time  Impossible 
of  performance,  and  this  failure  to  confonn 
to  the  aforesaid  requirements,  as  hereinabove 
set  forth,  was  a  failure  to  comply  with  the 
condition  precedent  of  the  said  bond  set  forth 
in  the  complaint,  in  paragraph  IV,  requiring 
the  plaintiff  to  i)erform  each  and  every,  aU 
and  singular,  the  matters  set  forth  and  speci- 
fied in  said  contract  The  other  affirmatlTe 
matter  set  forth  in  said  answer  is  too  lengthy 
to  be  set  out  here  In  full,  but  the  substance 
of  it  is  that,  by  the  provisions  of  the  bond 
sued  on,  the  plaintiff  was  required  to  notify 
the  defendant  company  at  its  San  Francisco 
ofiice  of  any  act  or  default  on  the  part  of 
C:!obb  or  his  agents  or  employes  which  may 
involve  a  loss  for  which  the  defendant  may 
be  liable  hereunder,  inomediately  after  the 
occurrence  of  such  act  shall  have  come  to  the 
knowledge  of  the  plaintiff,  or  of  its  duly  au- 
thorized representatives,  who  shall  have  the 
supervision  of  the  completion  of  said  con- 
tract, which  notification  was  required  by  said 
bond  to  be  in  writing,  and  sent  to  the  pred- 
dent  of  the  defendant  company  at  Its  San 
FrandBco  office.  Said  answer  alleges,  also, 
that  compliance  with  said  provision  so  to 
give  notice  is  made  a  condition  precedent  to 
the  plaintiff's  right  to  recover  upon  said 
bond,  but  that,  notwithstanding  said  condi- 
tion precedent,  the  defendants  aver  that  the 
plaintiff  did  not  comply  with  said  condition, 
in  that  on  the  26th  day  of  July,  1910,  the  de- 
fendant Cobb,  with  the  knowledge  and  con- 
sent of  the  plaintiff,  entered  into  a  contract 
with  Wilson,  Rector,  and  Daley,  copartners, 
by  which  said  firm  agreed  to  do  the  grading, 
excavating,  cutting,  filling,  and  all  the  other 
work  described  in  said  last-named  contract, 
a  copy  of  which  is  annexed  to  said  answer, 
and  agreed  to  do  the  same  in  conformity 
with  the  terms  and  spedflcations  of  the  Cobb 
contract,  and  they  further  agreed  to  procure 
such  force,  means,  men,  Implements,  etc  as 
were  necessary  to  complete  said  contract, 
within  the  time  prescribed  therein;  but,  hot- 
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withstanding  this  obligation,  the  said  firm 
failed  and  refused,  altbongh  requested  to  do 
80  by  Cobb,  to  carry  out  the  terms  of  said 
contract,  and  said  firm  failed  and  neglected  to 
procure  the  force,  teams,  means,  men,  etc.,  re- 
qaired  for  the  completion  of  said  contract 
within  the  time  spedfled,  viz.,  on  or  before 
Noyember  1, 1910,  and  the  work  done  by  said 
firm  was  not  satisfactory  to  the  chief  engi- 
neer of  the  plaintifr,  as  said  work  did  not 
conform  to  the  general  rules  and  specifica- 
tions which  were  furnished  and  '^hich  be- 
came a  part  of  the  said  contract  with  said 
Ann,  and  said  firm  failed  in  every  respect  to 
conform  to  said  contract  and  provisions  of 
said  contract,  and  was  in  default,  to  the 
knowledge  of  the  plaintlfl  and  its  chief  engi- 
neer, W.  S.  Fortlner,  and  said  C!obb  bad  re- 
lied on  said  firm,  as  his  subcontractors  and 
subagents,  to  carry  out  the  terms  and  condi- 
tions of  his  said  contract  with  the  plaintlfl. 
Said  answer  states,  also,  in  substance,  that 
the   plaintiff    and    its    chief    engineer    had 
knowledge  ofthelr  own  shortcomings  respect- 
ing the  furnishing  of  all  lumber,  Iron,  and 
piling  required,  as  set  forth  in  said  Cobb 
contract,  and  that  all  of  the  foregoing  stated 
facts,  were  known  to  the  plaintiff  and  its 
engineer  and  agent  Fortlner  on  September  2, 
1010,  and  before  that  date,  to  wit,  on  Au- 
gust 16,  1910,  and  at  other  times  prior  to  the 
last-named  date,  up  to  and  including  Septem- 
ber 2,  1910,  and  thereafter  up  to  and  includ- 
ing October  12,  1910;   that,  notwithstanding 
said  knowledge  of  said  breaches  of  said  con- 
tracts (said  Cobb  contract  and  the  contract 
with  said  firm),  and  of  all  the  acta  and  omis- 
sions above  referred  to  on  the  part  of  said 
Cobb  and  on  the  part  of  said  firm,  involving 
loss  for  which  the  defendant  company  might 
be  liable,  the  plaintiff  and  its  chief  engineer, 
Fortlner,  failed,  neglected,  and   refused  to 
notify  the  company  defendant  of  any  of  said 
breaches  and  violations  of  said  contract,  or 
of  the  said  contract  with  said  firm  on  the 
part  of  said  S.  A.  Cobb,  and  his  said  sub- 
contractors and  agents  aforesaid  (said  firm), 
until  October  12, 1910,  and  the  plaintiff  there- 
by failed  to  comply  with  the  condition  preced- 
ent above  referred  to.  In  said  bond,  set  out 
In  paragraph  lY  of  the  amended  complaint, 
etc 

The  defendant  Cobb  filed  a  separate  an- 
swer, denying  much  of  the  amended  com- 
plaint, and  alleging  that  the  plaintiff  failed 
to  famish  him  with  the  lumber,  iron,  and 
pUlng  substantially  as  pleaded  in  the  answer 
of  the  defendant  company. 

The  plaintiff  filed  replies,  denying  parts  of 
the  answers,  mmtloned  supra,  but  admitting 
that  It  agreed  to  furnish  Cobb  all  lumber, 
iron,  and  piling  at  the  locations  where  it  was 
to  be  used,  but  alleging  that  the  contract  did 
not  specify  any  time  for  the  delivery  of  said 
lumber,  iron,  or  piles,  and  admitting  that 
there  was  some  slight  delay  in  the  delivery 
of  the  lumber  and  pilings  at  the  times  re- 


quired by  S.  A  Oobb,  claiming,  however,  that 
such  delays  were  not  suffldmt  to  prevent 
Cobb's  completing  his  contract  by  November 
1,  1910,  etc.  The  case  was  tried  by  a  Jury, 
and  resulted  in  a  verdict  and  Judgment  for 
the  defendants.  The  plaintiff  appeals,  and 
claims  that  the  trial  court  erred  in  the  ad- 
mission of  evidence.  In  giving  certain  Instruc- 
tions, and  in  refusing  to  give  others. 

The  record  shows  that  there  were  two 
main  issues  tried  in  the  court  below.  The 
first  was  whether  the  plaintiff  failed  to  com- 
ply with  its  part  of  the  contract  with  the 
defendant  S.  A.  Cobb  for  the  construction  of 
the  eight  miles  of  railroad.  Said  contract 
contains  the  following  provision:  "It  is  un- 
derstood that  all  lumber,  iron,  and  piling  is 
to  be  furnished  by  the  first  party,  at  location 
same  is  to  be  used."  It  is  claimed  that  the 
plaintiff  did  not  comply  with  its  agreement 
to  furnish  that  part  of  the  material,  and 
that  delays  and  losses  resulted,  which  are  a 
bar  to  the  plaintiff's  right  of  action.  The 
other  main  issue  that  was  tried  in  the  court 
below  was  whether  the  plaintiff  had  given 
the  defendant  surety  company  notioe  of  the 
defaults  in  the  performance  of  the  contract 
on  the  part  of  Cobb  and  his  subcontractors 
and  agents,  as  required  by  the  surety  bond 
sued  on. 

[1]  The  bond  sued  on  contained,  inter  alia, 
the  following  provisions: 

"Notwithstanding  that  said  contract  [the 
Cobb  contract]  is  hereby  referred  to,  this 
bond  is  nevertheless  issued  tubjeot  to  the  fol- 
lowing express  conditions,  which  shall  be 
oonMtions  precedent  to  the  right  of  the  'own- 
er' [the  plaintiff]  to  recover  hereunder. 

"(2)  The  'owner'  (the  plaintiff)  shall  keep 
and  perform  each  and  every,  all  and  singu- 
lar, the  matters  and  things  set  forth  and 
specified,  in  said  contract  to  be  by  the  'own- 
er* kept,  done,  and  performed  exclusively  at 
the  times  and  in  the  manner  as  in  said  con- 
tract [the  Cobb  contract]  specified. 

"(3)  Provided,  that  said  'surety'  shall  be 
immediately  notified  of  any  breach  of  said 
contract  by  said  principal  (Cobb),  or  of  any 
act  on  the  part  of  the  said  principal,  or  his 
agents,  or  employes  which  may  involve  a 
loss  for  which  the  surety  (defendant  com- 
pany) may  be  liable  hereunder.  Immediately 
after  the  occurrence  of  such  act  shall  have 
come  to  the  knowledge  of  said  'owner,'  or  of 
his  duly  authorized  representative  or  repre- 
sentatives who  shall  have  supervision  of  the 
completion  of  the  said  contract;  said  notifi- 
cation must  be  given  in  writing  to  the  presi- 
dent of  said  surety  at  its  principal  office  in 
San  Francisco,  California." 

By  the  provisions  of  said  bond  dted  supra, 
the  performance  of  all  of  the  conditions  of 
the  Cobb  contract  on  its  part  by  the  plaintiff, 
and  the  giving  of  notice  to  the  defendant 
company  by  the  plaintiff  of  the  defaults  made 
by  Cobb,  or  his  agents  or  employes,  in  the 
performance  of  the  Cobb  contract,  is  made  a 
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oonHHOH  preoedmt  to  a  right  of  action  upon 
said  bond  by  the  plaintiff.  Sncta  being  the 
meaning  of  said  bond,,  tbe  plaintiff  had  no 
right  of  recovery  thereon,  unless  it  had 
performed  said  condition  precedent 

7  Am.  &  Blng.  Bncy.  L.  (2d  Ed.)  p.  121, 
says:  "Failure  to  i)erform  a  condition  preced- 
ent is  a  breach  of  the  contract  It  Involves 
the  one  so  failing  In  all  the  conseqnoices  of  a 
breach,  deprives  him  of  Ills  remedies  under 
the  contract,  releases  the  other  party  from 
liability  to  perform,  and  affords  tbe  latter  a 
right  of  action  against  him." 

4  Bncy.  Pleading  &  Practice,  p.  627,  says: 
"A  condition  precedent  calls  for  the  perform- 
ance of  some  act  or  the  happening  of  some 
event,  after  the.  terms  of  the  contract  have 
been  agreed  upon  before  tbe  contmct  shall 
take  effect;  that  is  to  say,  the  contract  is 
made  in  form,  but  does  not  become  operative 
as  a  contract  until  some  future  act  is  per- 
formed or  some  subsequent  event  occurs." 

U  the  plaintiff  performed  all  of  the  condl- 
tXoDB  of  tbe  Cobb  contract  and  of  the  bond 
sued  upon  on  its  part,  it  was  entitled  to  re- 
cover;   otherwise  not 

[2]  The  bond  required  the  plaintiff  to  give 
immediate  notice  to  the  defendant  company 
of  any  default  or  breach  of  the  contract  by 
Oobb  or  his  agents  or  employes.  Tbe  plain- 
tiff, by  his  amended  complaint,  alleges  that 
on  October  12,  1910,  Cobb  had  failed  to  per- 
form the  conditions  of  the  contract  on  bis 
part,  and  at  that  time  it  notified  the  defend- 
ant company  of  Cobb's  failure  to  keep  bis 
contract ;  but  the  plaintiff  does  not  claim,  in 
its  pleadings  or  in  Its  brief,  that  It  gave  the 
defendant  company  any  notice  of  a  breach  of 
contract  on  the  part  of  Cobb  until  October 
12, 1910,  and  it  does  not  claim  that  it  at  any 
time,  notified  said  defendant  of  any  default 
on  the  part  of  Cobb's  subcontractors,  Wilson, 
Rector  &  Daley.  The  plaintiff  says  in  its 
brief  that:  "Very  soon  after  entering  into 
this  contract,  Cobb  sublet  practically  all  of 
the  work.  Tbe  grading,  excavating,  and  fill- 
ing was  sublet  to  Wilson,  Rector  &  Daley. 
The  bridge  and  trestle  work  was  sublet  to 
J.  B.  Tillotson,  and  there  were  various  other 
subcontractors,  called  stationmen.  This  sub- 
letting was  with  the  consent  of  the  plaintiff." 
The  plaintiff  admits  that  practically  all  of 
the  work  was  sublet  with  its  consent  The 
plaintiff  in  its  brief  says,  also,  tliat:  "Wil- 
son, Rector  ft  Daley  went  about  their  work 
of  grading,  excavating,  and  filling  with  a 
ttnatt  force  of  men.  Tbia  nmtter  [of  the 
small  force  of  men]  was  brought  to  the  at- 
tention of  Oobb,  who  repeatedly  promised  to 
increase  the  force  and  equipment  to  the 
proper  strength.  Cobb  on  September  3,  1910, 
put  Wilson,  Rector  &  Daley  off  the  work  and 
took  it  over  himself."  Thus  it  amtears  from 
the  plaintifTs  brief  that  Cobb's  attention 
was  called  to  the  inadequacy  of  the  force  of 
men  oa  tbe  work,  and  that  be  repeatedly 
promised  to  Increase  the  force  and  equip- 
ment "to  th«  proper  strength."     It  is  ad- 


mitted that  the  plaintiff  knew  that  the  force 
of  men  on  the  work  was  not  sufficient  Tbe 
attention  of  Cobb  was  called  to  it  "repeated- 
ly", but  it  is  not  claimed,  we  believe,  that 
the  defendant  company  was  notified  of  any 
default  in  the  performance  of  tlie  contract 
until  October  12, 1910.  In  fact  no  notice  ap- 
pears to  have  been  given  the  defendant  com- 
pany of  any  breach  of  said  contract  until 
Cobb  abandoned  the  contract  and  notified  tlie 
plaintiff  thereof  on  October  12,  1010.  Oobb 
sublet  practically  all  of  the  work  of  con- 
structing the  road,  and  moat  of  the  work  tbat 
was  done  he  did  by  thete  tttbcontraetorL 
Legally,  the  failure  of  these  subcontcactors 
to  put  a  sufficient  force  on  the  work,  to  com- 
ply with  the  contract  for  the  oonstmction  of 
the  road,  was  CX>bb's  failure,  as  he  remained 
liable  for  tbe  performance  of  the  work  under 
the  contract  On  August  16,  1910,  Walter  S. 
Fortiner,  chief  engineer  of  the  plalntUI,  wrote 
S.  A.  Cobb  as  follows:  "You  will  please  ac- 
cept this  as  a  formal  notice  to  proceed  forth- 
with to  place  a  sufficient  grading  outfit  on 
the  line  of  tbe  Astoria  Southern  Railroad 
Company's  R.  R.  to  insure  completion  of  tbe 
grade  within  the  time  specified,  as,  if  tbe 
work  Is  not  adequately  covered  by  the  20th 
of  August  the  company  will,  under  the 
terms  of  its  contract  with  you,  proceed  to 
perform  this  work  at  your  cost"  There  was 
abundant  evidence  to  require  the  trial  coort 
to  instruct  the  Jury  that  the  defendant  ohd- 
pany  was  entitled  to  notice  of  tbe  breach- 
es of  tbe  contract  by  Cobb  and  by  his  gab- 
contractors,  working  under  Ills  personal  tsa- 
pervision. 

[3]  The  other  point  of  the  defense  was 
that  the  plaintiff  failed  to  furnish  Cobb  and 
his  subcontractors  all  the  lumber,  iron,  and 
piling  at  the  points  where  they  were  needed, 
and  iohen  they  were  needed,  as  required  by 
the  contract  The  plaintiff  contends  that  the 
contract  did  not  state  iohen  this  material  was 
to  be  furnished,  and  hence  that  it  was  not  In 
default  But  as  this  material  was  to  be  used 
by  Cobb  in  building  the  road,  the  latter  and 
his  subcontractors  were  entiUed  to  have  It 
delivered  when  it  was  needed  as  the  work 
progressed.  It  was  tbe  plaintiff's  duty  so  to 
deliver  it  The  plaintiff  admitted  tbat  there 
was  some  slight  delay  in  delivering  the  mate- 
rial. The  defendants  were  entitled  to  In- 
structions that  it  was  the  duty  of  the  plain- 
tiff to  deliver  said  material  when  it  was 
needed  as  tbe  work  progressed. 

The  instructions  given  to  the  Jury  by  tbe 
trial  court  cover  17  pages  of  the  printed 
record.  They  cover  fully  and  fairly  every 
issue  made  by  tbe  pleadings.  We  have  read 
them  careful^  several  times,  and  are  satis- 
fied tliat  all  questions  at  issue  were  fairly 
submitted  to  the  Jury.  In  one  or  two  diarges 
we  think  that  the  rule  was  stated  a  little 
more  favorably  to  the  appellant  than  it  should 
have  been.  We  are  sure  that  the  appeUant 
has  no  right  to  complain  of  the  Instmctions 
as  A  whole. 
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The  following  are  the  charges  given  by 
the  court  to  which  the  plaintiff  excepted: 

"And  the  first  question  for  your  determina- 
tion In  this  case  Is,  Who  breached  the  con- 
tract? Was  It  breached  by  the  railroad  com- 
pany In  failing  to  fnrnlsh  the  Iron,  lumber, 
and  pUtng,  or  was  It  breached  by  Mr.  Cobb? 
That  Is  the  first  Inquiry  for  you  In  this  case 
—that  is  the  first  Inquiry  which  arises  In  this 
case  under  the  statement  made  In  the  com- 
plaint that  the  railroad  company  has  com- 
piled with  all  the  conditions  on  Its  i>art  to 
be  complied  with.  Tour  first  Inquiry  will  be, 
Who  breached  this  contract? 

"Now,  before  there  can  be  a  recovery 
against  the  defendants,  the  raUroad  com- 
pany must  show  upon  Its  part  It  compiled 
with  an  the  conditions  of  this  contract  If 
It  has  shown  here  that  It  furnished  this  Iron, 
material,  lumber,  and  plUng  within  a  rea- 
sonable time — that  is,  the  time  required — 
there  la  no  time  mentioned  in  this  contract 
when  this  material  is  to  be  furnished,  but  the 
law  says  and  reads  into  a  contract  Uiat  it  is 
to  be  famished  within  a  reasonable  time — 
if  it  was  furnished  within  a  reasonable  time, 
why,  the  railroad  company  complied  with 
this  contract  In  that  respect. 

"Now,  a  reasonable  time  means  such  a 
time  as  an  ordinarily  prudent  person  would 
have  famished  that  material  to  Mr.  Cobb 
along  the  line  of  the  work  as  it  progressed, 
and  if  It  was  furnished  within  a  reasonable 
time,  the  railroad  company  complied  with  its 
contract.  And  if  It  was  not  famished  with- 
in a  reasonable  time,  and  as  a  result  Mr. 
Cobb  was  prevented  from  completing  his 
contract,  then  there  was  a  breach  on  the 
pert  of  the  railroad  company  here. 

"It  cannot,  however,  be  against  the  surety 
company  yet,  because  It  was  necessary  for 
yon  to  take  one  step  further.  Was  there  up- 
on the  part  of  the  railroad  company,  or  its 
representatives,  a  failure  to  notify  the  home 
office  at  San  Francisco,  Cal.,  of  a  breach  of 
the  contract  on  the  part  of  Wilson,  Rector  & 
Daley,  or  of  a  breach  of  the  contract  upon  its 
own  part,  or  a  failure  to  furnish  the  iron, 
lumber  and  idling?  In  order  to  answer  this 
qoestlon,  yon  must  consider  in  this  case  that 
the  defendant  is  a  compensated  surety  com- 
pany; that  It  Is  entitled  to  rely  upon  breaches 
of  the  contract,  but  they  must  be  substantial 
breaches  and  not  technical  breaches.  They 
mast  be  mich  breaches  as  would  work  a  pe- 
cmdary  discharge  to  the  defendant,  or  de- 
prive it  of  the  protection  or  privilege  given  to 
it  in  this  txmd.  With  that  in  view  you  take 
this  case  and  place  yourselves  mentally  as 
near  as  you  can  about  that  line  of  woi^  aa  it 
appeared  at  the  time  when  the  company  be- 
came acquainted  with  the  fact  that  there  had 
heea  a  breach  in  the  contract  of  Wilson, 
Bector  ft  Daley,  when  this  notice  to  Mr.  Wal- 
ter S.  Fortlner,  who  was  the  chief  engineer 
of  the  railroad  company,  and  yon  ask  your- 
Klvea  aa  between  man  and  man — take  all  of 
the  thlntpB  into  consideration  and  say.  Would 


a  prudent  man,  an  ordinarily  prudent  man, 
situated  as  the  railroad  company  was,  have 
notified  the  surety  company  of  the  breach  of 
Wilson,  Rector  ft  Daley,  or  of  any  other 
breach  they  knew  of?  Did  its  failure  to  do 
so  work  any  harm  to  the  Pacific  Surety  Com- 
pany, or  did  it  deprive  the  Pacific  Surety 
Company  of  any  protection  or  of  any  privi- 
lege reserved  to  it  in  the  bond?  If  your  an- 
swer la,  'Yes,  those  men  who  represented  the 
railway  company  were  bound  to  notify  the 
surety  company  of  the  failure  of  WUson,  Rec- 
tor ft  Daley  to  complete  this  part  of  the  con- 
tract, because  it  must  have  known  that  the 
failure  of  Wilson,  Rector  &  Daley  to  comply 
with  that  contract  which  it  made  with  Mr. 
Cobb  would  prevent  Mr.  Cobb  from  doing 
his  work,  and  if  the  company  was  notified 
or  had  been  notified,  they  might  have  pro- 
tected themselves  by  something  they  could 
have  done,  or  by  the  fUlnre  to  give  them  such 
notice  In  addition  they  were  deprived  of  its 
pecuniary  effect.' 

"Now,  upon  this  other  vtAnt,  the  defective 
notice.  If  a  reasonably  prudent  man  taking 
into  consideration  the  contract,  and  all  of 
these  things,  as  well  as  the  bond,  would  for 
the  protection  of  the  surety  company  have 
notified  It  of  the  breach  of  the  contract  by 
Wilson,  Rector  ft  Daley,  as  well  as  its  own 
breach.  If  there  was  any  breach,  then  it  was 
the  duty  of  the  railroad  company  to  give 
that  notice." 

[4]  The  charges  given  by  the  trial  court 
and  set  out  supra  were  excepted  to  by  the 
plaintiff.  The  court's  instructions  were  giv- 
en orally,  and  some  of  the  sentences  were  not 
as  carefully  formed  as  they  might  have  been. 
The  charges  excepted  to  were  taken  from  the 
lengthy  instructions  given,  and  they  should 
not  be  construed  apart  from  the  whole 
charge,  of  which  th^  are  only  small  parts. 
The  instructions  as  a  whole  cover  all  the 
Issues  properly,  and  submitted  the  case  to  the 
Jury  fairly  for  the  plaintiff. 

In  his  work  on  Charging  the  Jury,  Thomp- 
son says,  at  pages  173,  174:  "The  charge  is 
entitled  to  a  reasonable  Interpretation.  It 
is  considered  and  construed  as  a  whole  in  the 
same  connected  way  In  which  it  was  given, 
upon  the  presumption  that  the  Jury  did  not 
overlook  any  portion,  but  gave  due  weight 
to  it  as  a  whole;  and  this  is  so  although  it 
consists  of  clauses  originating  with  different 
counsel  and  applicable  to  different  phases  of 
the  evidence.  And  if,  when  so  construed,  it 
appears  probable  that  the  Jury  were  not  mis- 
led by  it,  the  Judgment  will  not  be  reversed, 
although  Its  parts  may  be  in  some  respects 
dightly  repugnant  to  each  other,  or  because 
some  one  of  them,  taken  abstractly,  may  have 
been  erroneous.  If,  therefore,  a  single  in- 
struction is  found  which  states  the  law  in- 
correctly and  yet  it  la  qualified  by  others  in 
such  a  manner  that  the  Jury  were  probably 
not  misled  by  It,  it  will  not  be  ground  for 
reversing  the  Judgment" 
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We  tblnk  that,  taking  the  charge  as  a 
whole,  It  states  the  mle  in  regard  to  the  giv- 
ing of  notice  to  the  defendant  company  of 
breaches  of  the  Cobb  contract  a  little  more 
favorably  to  the  plaintiff  than  It  should  have 
stated  It 

Part  of  the  breaches  of  the  Cobb  contract, 
on  his  part,  occurred  when  his  subcontrac- 
tors Wilson,  Rector  &  Daley  were  attempting 
to  perform  the  contract  Their  defaults  were 
legally  his.  Cobb  was  doing  the  work  by 
his  subcontractors.  The  contract  provided 
that  he  should  not  assign  said  contract  or 
sublet  any  of  the  work  without  the  written 
-consent  of  the  plaintiff.  Said  contract  pro- 
vided, also,  that  Cobb  should  constantly  su- 
perintend, in  person,  all  of  said  work.  The 
plaintiff  expressly  consented  to  the  sublet- 
ting of  said  work  to  Wilson,  Rector  &  Daley 
and  other  parties.  As  the  plaintiff  admits 
that  practically  all  of  the  work  was  sublet 
with  its  express  consent  it  is  obvious  that 
the  defendant  company  was  entitled  to  notice 
of  all  material  breaches  of  the  contract 
whether  made  personally  by  Cobb,  or  by  his 
ftnbcontractors  working  under  his  personal 
supervision. 

[5]  We  hold  that  there  was  no  reversible 
error  In  the  Instructions  that  were  given, 
and  that  as  the  charges  given  covered  proper^ 
ly  all  questions  at  issue,  the  court  had  a 
right  to  refuse  to  give  the  charges  requested 
by  the  plaintiff.  A  trial  Judge  has  a  right 
to  instruct  the  jury  In  his  own  language. 
and,  where  bis  charge  properly  covers  all 
the  points  at  Issue,  he  can,  without  error,  re- 
fuse to  give  requested  charges  that  state  the 
law  correctly.  We  think  that  part  of  the 
-charges  requested  did  not  state  the  law  cor- 
rectly. 

[S]  The  evidence  that  was  admitted  over 
the  objections  of  the  plaintiff  was  given  to 
show  that  some  of  the  delay  in  the  work  was 
caused  by  the  acts  or  omissions  of  the  plain- 
tiff, and  as  there  was  a  straight  verdict  for 
the  defendants,  it  appears  that  it  could  not 
have  affected  the  verdict  The  charge  of  the 
«ourt  did  not  mention  or  refer  to  said  evi- 
dence, and  it  is  clear  from  the  charge  of  the 
court  that  the  matters  referred  to  In  said  evl- 
-dence  were  not  submitted  to  the  jury,  and 
that  the  jury  could  not  have  considered  them. 
It  is  not  necessary  to  pass  on  the  admissibil- 
ity of  said  evidence.    It  was  harmless. 

Section  556,  L.  O.  L.,  provides  that  cases 
-shall  be  reversed  only  for  errors  substantial- 
ly affecting  the  rights  of  the  appellant 

We  find  no  reversible  error  in  the  proceed- 
ings of  the  court  below. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

BEAN,  BURNETT,  and  McNART,  JJ.,  con- 
cur. BURNETT  and  RAMSEY,  JJ.,  sat  on 
the  trial  of  this  case  by  special  assignment 


GIBSON  T.  KAY,  State  Treasurer. 
(Supreme  Court  of  Oregon.    Jan.  13,  1914.) 

1.  Mandamtts  (S  160*)  —  RxQUisiTES  oi-  Wiht 
— Leoai.  Conclusions. 

In  mandamus  to  compel  the  payment  of 
a  warrant  for  services  rendered  for  the  cor- 
poration commissioner,  a  statement  in  the  writ 
of  the  duties  of  the  corporation  commissioner 
as  defined  by  Gen.  Laws  1913,  p.  668,  consist- 
ing of  excerpts  therefrom  or  legal  conclusions 
therefrom,  was  superfluous,  as  the  court  takes 
judicial  notice  of  the  laws  enacted  by  the  Leg- 
islature. 

[Ed.  Note.— For  other  cases,  see  Mandamas, 
Gent  Dig.  ${  326-336;  Dec.  Dig.  t  160.*] 

2.  Attobnet  Gknkbai.  (i  1*)  —  Powkbs  akd 
Duties. 

Under  Const  art  7,  i  17,  as  it  first  exist- 
ed, providing  for  the  election  of  prosecating  at- 
torneys, to  be  the  law  officers  of  the  state,  and 
article  7,  $  2,  as  amended,  directing  that  tlie 
judicial  system  remain  as  at  present  constitnt- 
ed  until  otherwise  provided  by  law,  and  L.  0. 
L.  $1  2666-2672,  creating  the  office  and  pre- 
scribing the  duties  of  the  Attorney  General,  the 
powers  of  the  Attorney  General  at  common  law 
are  by  statute  and  the  Constitution  vested  ei- 
ther in  that  officer  or  in  the  district  attorneys. 
[Ed.  Note.— For  other  cases,  see  Attorney 
General,  Cent  Dig.  |  1;   Dec.  Dig.  |  1.*] 

3.  States  (I  68*)— Officers— Right  to  Em- 
ploy GOUNBEL  —  COBPOBATION  CJOMSCIS- 
BIONEB. 

So  far  as  they  concern  litigation  for  the 
state  or  in  which  the  state  is  interested,  the 
duties  for  which  an  attorney  was  employed  by 
the  corporation  commissioner  might  be  per- 
formed by  either  the  Attorney  General  or  the 
district  attorneys,  and  the  corporation  commis- 
sioner had  no  right  to  substitute  an  appointee 
of  his  own  to  perform  these  duties. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  70;   Dec  Dig.  {  88.*] 

4.  States  ({  68*)— Officebs— Riurt  to  B^- 
FLOT  Counsel— "Clebsb,  Stenoqbapbkbs, 
AND  Assistants." 

The  corporation  commiarioner  cannot,  at 
the  expense  of  the  state,  employ  as  an  assist- 
ant an  attorney  to  ascertain  facts  and  the 
means  of  proving  them,  or  to  give  legal  connsel 
and  advice;  the  terms  "clerks,  stenographeri, 
and  assistants,"  in  Gen.  Laws  1913,  p.  670,  f  o, 
authorizing  the  commissioner  to  appoint  such 
clerks,  stenographers,  and  asslBtants  as  mar  be 
necessary,  not  being  comprehensive  enongh  to 
include  attorneys. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §  70;  Dec.  Dig.  {  68.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  pp.  1224-1229.] 

5.  OfFICEBB  (§  30*)— EUOIBIUTT— HOMINO 

More  Than  One  Office. 

The  Legislature  may  prescribe  a  new 
meaning  for  «ie  term  "office,"  as  used  in  CJonst 
art  2,  fi  10,  prohibiting  the  holding  of  more 
than  one  lucrative  office  at  a  time,  or  apply  it 
to  a  position  not  hitherto  within  its  scope. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  f§  37-43;  Dec  Dig.  {  30.*] 

6.  OFFICEES     ({     SO*)— ELIOIBILITT— HOLDIHO 

MOBE  Than  One  Office— "Office." 

Under  Gen.  Laws  1913,  p.  670,  i  6,  au- 
thorizing the  corporation  commissioner  to  ap- 
point assistants  necessary  to  properly  dis- 
charge the  duties  of  his  office,  and  section  7, 
requiring  the  commissioner  and  other  employes 
to  take  oath  to  discharge  the  duties  of  their  re- 
spective offices,  one  of  the  appointees  holds  an 
"office"  within  Const  art  2,  S  10,  forbidding 


*For  other  cues  see  wm*  topic  and  section  NUMBSR  in  Dec  Dig.  A  Am.  Dig.  Ker-No.  Series  Jb  Rep'r  Indexes 
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one  from  holding  more  than  one  IncratiTe  of- 
fice at  a  time. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  K  37-43;   Dec.  Dig.  |  30.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  6,  pp.  4921-4931;   toL  8,  p.  7736.] 

7.  OmcKBs  (i  80*)— BuoiBiuTT— Holding 
Moke  Than  Oni  Otfick. 
An  appointee  of  the  corporation  commis- 
sioner, pursnant  to  Qen.  Laws  1913,  p.  668,  by 
which  the  commissioDer  was  authorized  to  make 
the  appointment,  is  within  Const,  art.  4,  i  30, 
proTidiiig  that  no  senator  or  representatiTO 
shall,  daring  the  time  for  which  be  may  liave 
been  elected,  be  appointed  to  any  dvil  office  of 

Srofit   which   sliaU   hare   been  created  during 
la  term. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  U  87-^;  I>m.  Dig.  jj  3a*] 

&  ComniTUTiONAi.  Law  (I  60*)— DiSTBisn- 

nON    OF   OOVEBNIfKRTAI.    FOWIBB  —  EXKCU- 
TIVE    POWEB  —  BNCBOACKltEHI    BT    MKMBEB 

OF  Leoislatube. 

The  functions  of  the  corporation  commis- 
rioner  and  his  assistants  pertain  to  the  admin- 
istrative department  of  the  government,  in 
wUch  a  member  of  the  legislatiye  department 
is  forbidden  to  participate  by  Const  art  3,  i 
1.  providing  that  the  powers  of  the  government 
ahall  be  divided  into  three  separate  depart- 
ments, the  legislative,  executive,  and  judid^, 
and  that  no  person  charged  with  duties  in  one 
shall  exerdse  fanctions  of  another  department, 
except  as  expressly  provided  in  the  Constitu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §i  48,  40;  Dec.  Dig.  { 
50.*] 

9.  States  (|  139*)— Wabrants— CoNCLtrmvi- 

KBSS. 

The  andit  of  the  secretary  of  state  and  the 
drawing  of  Iiis  warrant  in  pursuance  thereof 
for  the  compensation  of  an  appointee  of  the 
corporation  commissioner  do  not  bind  the  state 
treasurer. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  1 13».*J 

In  Base.  Original  proceeding  by  V.  L. 
Gibson  for  mandamus  to  Thomas  Kay,  State 
Treasurer.    Writ  dismissed. 

Alfred  A.  Hampson,  of  Portland  (R.  A. 
Watson,  of  Salem,  on  the  brief),  for  petition- 
er. A.  Bf.  Crawford,  Atty.  Oen.  (James  W. 
Crawford  and  J.  A.  Benjamin,  both  of  Salem, 
on  the  brief),  for  defendant 


BURNETT,  J.  [1]  InvoUnc  the  original 
jnrisdlctlon  of  this  court  in  such  cases,  the 
petitioner  sued  out  a  writ  of  mandamus 
against  the  defendant  to  compel  him  to  pay  a 
warrant  issued  by  the  Secretary  of  State  for 
services  alleged  to  have  been  performed  by 
Claude  McCoUoch,  under  appointment  by  the 
corporation  oommissloner,  and  afterwards  as- 
signed to  the  plaintiff.  After  reciting  the 
offldal  character  of  the  corporation  commis- 
sioner and  of  the  defendant,  as  state  treas- 
urer, the  writ  proceeds  with  a  prolix  state- 
ment of  the  duties  of  the  corporation  com- 
missioner as  defined  by  chapter  341  of  the 
General  Laws  of  Oregon  for  1913.  These 
consist  dtber  of  excerpts  from  that  statute 


or  legal  condustons  to  be  drawn  therefrom. 
All  of  these  are  superfluous  and  unnecessary, 
for,  without  pleading  them,  the  court  takes 
Jndidal  notice  of  the  laws  enacted  by  the  leg- 
islative branch  of  the  government  In  addi- 
tion thereto,  the  writ  declares  that:  "The 
performance  and  proper  discharge  of  said 
duties  above  particularly  described  during  all 
the  times  herein  mentioned  necessitated  a 
vast  amount  of  work  and  labor,  and  made  It 
actually  necessary  for  said  corporation  com- 
missioner to  have  the  assistance  in  the  per- 
formance and  discharge  thereof  of  some  one 
exi)erlenoed  In  current  business  methods,  and 
particularly  In  corporate  and  partnership 
methods  of  organization  and  transaction  of 
business,  and  skilled  and  read  in  the  rules 
and  precedents  of  the  common  law,  and  stat- 
utes and  decisions  of  the  courts  of  this  and 
other  states  and  of  the  United  States ;  that 
during  all  the  times  herein  mentioned  one 
Claude  McCoUoch  possessed  the  experience, 
skill,  knowledge,  and  all  the  qualifications 
particularly  above  described  in  paragraph  7, 
and  on  the  10th  day  of  November,  1913,  said 
corporation  conmilssioner  employed  and  ap- 
pointed said  Claude  McCoUoch  to  render  him 
assistance  in  the  performance  and  discharge 
-of  said  duties  hereinabove  particularly  de- 
scribed, and  promised  and  agreed  to  pay  him 
therefor  at  the  sum  and  rate  of  $125  per 
month,  or  proportionate  parts  thereof,  pay- 
ments to  be  made  out  of  the  corporation 
fund,  as  the  same  is  created  and  described  in 
and  by  said  chapter  341,  General  Laws  for 
1913;  that  said  Claude  McCoUoch  accepted 
said  employment  and  appoint{uent  and  on 
said  day  duly  qualified  therefor  as  provided 
by  said  chapter  341,  General  Laws  for  1913, 
and  inclusive  of  said  day,  and  thereafter 
during  said  month  of  November,  1913,  ren- 
dered such  assistance  to  said  corporation 
commissioner  pursuant  to  said  terms  of  em- 
ployment; and  there  became  due  and  owing 
to  said  Claude  McCoUoch  therefor  out  of 
said  fund  the  sum  of  $87.50."  The  remain- 
der of  the  document  consists  of  a  history  of 
making  a  verified  claim  for  the  services,  and 
an  audit  thereof  by  the  Secretary  of  State, 
and  his  drawing  a  warrant,  the  payment  of 
which  was  refused  by  the  defendant,  the 
state  treasurer.  By  denials  and  aUegations 
the  return  contends  that  the  services  men- 
tioned therein  were  those  Incumbent  upon 
the  Attorney  General  and  district  attorneys 
of  the  state,  for  whom  the  corporation  com- 
missioner could  not  substitute  an  appointee 
of  his  own ;  further,  ttiat  the  claimant  at  all 
the  times  mentioned  was  a  state  senator  rep- 
resenting Baker  county  in  the  Legislature, 
whose  term  would  not  expire  untU  Novem- 
ber, 1914,  under  which  condition  he  is  for- 
bidden by  the  Constitution  to  hold  at  the 
same  time  the  other  lucrative  ofilce  of  assist- 
ant to  the  corporation  commissioner;  and, 
finally,  that  a  law  creating  the  corporation 
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commissioner,  and  authorizing  him  to  make 
the  appointment  under  which  McCoUoch  wag 
acting,  was  passed  by  the  legislative  assem- 
bly of  which  the  latter  was  a  member,  on  ac- 
count of  which  he  was  prohibited  from  being 
appointed  thereto,  the  position  having  been 
created  during  his  term  as  such  senator. 
The  official  character  of  the  appointee  as 
senator,  and  Ills  participation  as  a  legislator 
In  the  enactment  of  the  law,  were  admitted 
by  the  reply. 

[2]  Under  section  17  of  article  7  of  the 
state  Constitution,  as  It  first  existed,  It  was 
provided  that  "there  shall  be  elected  by  dis- 
tricts comprised  of  one  or  more  counties,  a 
sufficient  number  of  prosecuting  attorneys, 
who  shall  be  the  law  officers  of  the  state,  and 
of  the  counties  within  their  respective  dis- 
tricts, and  shall  perform  such  duties  per- 
taining to  the  administration  of  law  and 
general  police  aa  the  legislative  assembly 
may  direct" 

Section  2  of  the  amended  article  7  directs 
that  "the  courts,  jurisdiction,  and  jadidal 
system  of  Oregon,  except  so  far  as  expressly 
changed  by  this  amendment,  shall  remain  as 
at  present  constituted  until  otherwise  provid- 
ed by  law." 

No  law  changing  the  duties  and  authority 
of  district  attorneys  having  been  enacted, 
they  yet  remain  as  defined  by  the  original 
Constitution.  The  office  of  Attorney  General 
was  created  and  his  duties  prescribed  by 
sections  2666  to  2672,  li.  O.  L.  His  general 
functions  are  defined  in  section  2670,  as  fol- 
lows :  "The  Attorney  General,  at  the  request 
of  the  Gfovemor,  secretary  of  state,  treasurer, 
superintendent  of  public  instruction,  or  any 
of  the  said  parties,  shall,  upon  the  breach 
thereof,  prosecute  any  official  bond  or  con- 
tract in  which  the  state  Is  interested.  He 
shall,  when  requested  to  do  so,  by  either  of 
said  officers,  give  his  opinion  In  writing  upon 
any  question  submitted  to  him  in  which  the 
state  of  Oregon  may  have  an  Interest;  and 
he  shall,  when  requested,  give  legal  advice  to 
any  of  the  above  officers,  or  to  the  superin- 
tendent of  the  state  insane  asylum  or  super- 
intendent of  the  state  penitentiary  in  all 
matters  relating  to  their  official  business, 
and  shall,  when  requested,  give  Ms  written 
opinion  upon  any  question  of  law  to  either 
house  of  the  Legislature.  He  shall,  when 
requested  so  to  do,  prepare  contracts,  bonds, 
forms,  and  other  writings  which  may  be  re- 
quested, for  the  use  of  the  state  or  any  de- 
partment or  officer  thereof.  He  shall  appear, 
prosecute,  or  defend  for  the  state  all  suits, 
causes,  or  proceedings  in  the  Supreme  Court 
in  which  the  state  Is  a  party  or  Interested ; 
and  be  shall  when  requested  by  any  state 
board  or  board  of  trustees,  or  by  the  Gover- 
nor or  the  Secretary  of  State  or  the  state 
treasurer,  appear,  prosecute,  or  defend  any 
action,  suit  matter,  cause,  or  proceeding  in 
any  court  in  which  the  state  is  a  party  or  in- 
terested; and  he  shall,  when  requested,  con- 


sult and  advise  with  the  district  attomeTBls 
all  matters  pertaining  to  their  official  duties. 
He  shall  keep  In  proper  books  copies  ot  all 
his  opinions,  and  a  record  of  all  his  offici&l 
proceedings,  and  shall  deliver  the  same  t» 
his  successor." 

[3,  4]  It  is  said.  In  State  v.  GugUelmo,  46 
Or.  260,  257,  79  Pac.  577,  580  (69  L.  B.  A  466, 
7  Ann.  Cas.  976),  Mr.  Justice  Moore  speak- 
ing for  the  court,  that  "the  discretionary 
power  vested  in  and  exercised  by  the  At- 
torney General  at  common  law  devolves,  in 
this  country,  tn  the  absence  of  any  statutory 
regulations,  on  the  district  attorneys."  The 
powers  of  the  Attorney  General  at  common 
law  are  preserved  to  this  day  in  some  form 
or  other,  and  In  this  state  are  vested  bj 
statute  and  the  Constitution  either  in  tMt 
officer  or  in  the  district  attorneys.  State  v. 
GugUelmo,  supra ;  State  v.  Millls,  61  Or.  245, 
119  Pac.  763 ;  State  ex  rel.  v.  Dunlway,  63 
Or.  555,  128  Pac.  853.  So  far  as  they  con- 
cern litigation  for  the  state,  or  In  which  the 
state  is  interested,  the  duties  for  which  the 
claimant  was  appointed  were  germane  to 
and  might  well  be  performed  by  d.ther  the 
Attorney  General  or  the  district  attorneys; 
and,  the  state  having  provided  such  officers 
charged  with  such  duties,  the  corporation 
commissioner  could  not  substitute  an  ap- 
pointee of  his  own  to  perform  those  duties. 
As  said  by  the  Court  of  Appeals  of  New 
York,  deciding  In  re  Robinson,  1(»  N.  B.  160: 
"The  duty  of  an  attorney  for  a  person  or 
corporation  may  require  him,  personally  or 
otherwise,  to  Interview  all  of  the  witnesses 
to  a  transaction  or  occurrence,  whether  such 
witnesses  are  favorable  to  the  daimant  or 
not,  for  the  purpose  of  ascertaining  so  far 
as  possible  the  extent  of  the  liability  of  his 
cUent,  if  any,  by  reason  of  such  transaction 
or  occurrence."  The  work  laid  out  for  the 
appointee  under  whom  the  plalntift  claims, 
and  which  it  Is  said  the  former  accomplished, 
appertains  to  the  duty  of  an  attorney  in  its 
essential  scope  and  meaning,  for  no  attorney 
can  efficiently  serve  bis  client  without  as- 
certaining the  facts  and  the  means  of  prov- 
ing them.  This  he  may  do,  of  course,  d- 
ther  in  person  or  by  any  other  lawful  means ; 
but  in  the  end  he  must  acquire  personal  fa- 
miliarity with  such  data,  or  he  falls  short  of 
performing  his  duty  towards  his  client  So 
far  as  the  appointment  involved  counsel  and 
legal  advice  to  the  commissioner.  It  may  be 
said  that  if  that  officer  was  not  well  enough 
versed  in  the  law  governing  his  position  to 
I)erform  Its  requirements,  he  cannot  expect 
the  state  to  incur  the  expense  of  educating 
him  thereto  further  than  may  be  Implied 
from  the  functions  of  Its  regular  law  officers. 
If  he  desires  independent  legal  advice,  he 
may,  at  his  own  cost,  secure  It  He  cannot 
supersede  the  regular  law  officers  of  the 
state.  The  terms  "clerks,  stenographers,  and 
assistants"  are  not  comprehensive  enough  to 
Include  attpmeya^  or  to  work  a  repeal  or 
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amendment  by  implication  of  the  laws  pro- 
viding legal  advisers  for  the  state  and  In  Its 
interest. 

[E,  6]  It  Is  also  contended  that  by  accepting 
the  appointment  mentioned,  and  qualifying 
therefor,  as  stated  in  the  writ,  the  appointee 
was  attempting  to  hold  two  ineratlve  offices 
at  tbe  same  time  within  the  inhibition  of  the 
Constitntlon.  Section  10,  art  2.  It  is  con- 
tended that  the  appointment  did  not  consU- 
tote  an  office  within  the  meaning  of  David  T. 
Portland  Water  Committee,  14  Or.  98,  12  Fac. 
174,  and  State  v.  George,  22  Or.  142,  29  Pac. 
356,  16  L.  R.  A.  737.  29  Am.  St  Rep.  688. 
In  the  first  of  those  cases  the  Legislature  ap- 
pointed a  water  committee  to  establish  and 
take  ^arge  of  a  water  system  for  the  dty 
of  Portland.  In  the  latter  a  commission  was 
appointed  to  superintend  the  construction  of 
bridges  across  the  Willamette  river  at  Port- 
land. The  court  held  in  the  first  of  the  cases, 
and  the  rale  is  followed  tn  the  second,  that  the 
appointees  were  mere  agents  of  the  munic- 
ipalities involved,  and  were  not  officers  with- 
in the  meaning  of  the  Constitation.  It  Is 
competent,  however,  for  the  Legislature  to 
prescribe  a  new  meaning  of  the  term  "office," 
or  to  apply  it  to  a  position  not  hitherto  vrlthin 
its  scope.    Ex  parte  Case,  135  Pac.  881. 

It  l8  said  in  section  6  of  the  act  providing 
for  a  corporation  commissioner  that  "he  shall 
appoint  such  clerks,  stenographers,  and  as- 
sistants as  may  be  actually  necessary  from 
time  to  time  to  properly  discharge  the  duties 
of  hla  office."  Section  7  says  that,  "before 
entering  upon  the  duties  of  the  offices  to 
which  they  have  been  appointed,  the  corpora- 
tion commissioner  and  the  other  employes  of 
the  department  shall  subscribe  to  an  oath 
that  they  will  faithfully  and  impartially  dis- 
charge the  duties  of  their  respective  offices." 

The  legislative  assembly.  In  which  the 
claimant  was  a  senator  at  the  time,  designat- 
ed the  situation  which  he  afterwards  filled  as 
an  office,  and.  Inasmuch  as  the  same  act  pro- 
vides for  the  compensation  of  such  officer,  it 
becomes  a  lucrative  office  within  the  meaning 
of  the  Constitution,  and  brings  him  within 
the  mle  that  he  cannot  hold  two  lucrative 
offices  at  the  same  time. 

[7]  By  a  parity  of  reasoning  the  senator  is 
within  the  terms  of  section  30,  art  4,  which 
says  that  "no  senator  or  representative  shall, 
during  the  time  for  whldi  he  may  have  been 
elected,  •  •  •  be  appointed  to  any  civil 
office  of  profit  which  shall  have  been  created, 
or  the  emoluments  of  which  shall  have  been 


Increased  during  said  term.  •  •  •"  The 
fact  tha't  the  legislative  assembly  Itself  has 
designated  these  positions  as  offices  requiring 
an  official  oath,  and  has  provided  that  they 
shaU  be  filled  by  appointment  rather  than  by 
employment,  distinguishes  the  case  In  hand 
from  the  cases  of  David  v.  Portland  Water 
Committee,  and  State  v.  Oeorge,  supra.  The 
Legislature  Itself  having  designated  the  posi- 
tions as  offices,  we  cannot  gainsay  its  defini- 
tion, nor  be  wiser  than  the  law  in  question. 

[t]  There  is  a  farther  reason  for  not  up; 
holding  the  claimant  in  the  situation  in- 
volved. It  is  said  in  section  1,  art  3,  of  the 
state  Constitution  that  the  powers  of  the 
government  shall  be  divided  into  three  sepa- 
rate departments,  the  legislative,  executive, 
Including  the  administrative,  and  the  Judi- 
cial; and  no  person  charged  with  official 
duties  tn  one  of  these  departments  shall  exer- 
cise any  of  the  functions  of  another,  except 
as  in  this  Constitution  expressly  provided. 
In  any  view  of  the  case  the  functions  of  the 
corporation  commissioner  and  his  assistants, 
including  stenographers  and  clerks,  pertain 
to  the  administrative  department  of  the  gov- 
ernment in  wh^ch  a  member  of  the  legislative 
department  Is  forbidden  to  participate. 

[1]  The  audit  of  the  Secretary  of  State  and 
the  drawing  of  his  warrant  In  pursuance 
thereof  do  not  bind  the  defendant  state 
treasurer.  It  was  held,  in  the  case  of  State  v. 
Brown,  10  Or.  215,  that  "the  presentation  of 
a  claim  against  th«  state  and  its  allowance 
by  the  secretary  do  not  constitute  an  account 
stated  so  as  to  preclude  an  Inquiry  as  to  its 
correctness,  in  an  action  at  law,  brought  by 
the  state  for  a  sum  of  money  alleged  to  have 
been  unlavtrfuUy  allowed  in  said  account,  and 
paid  through  mistake."  It  is  also  laid  down 
in  Shattuck  v.  Klncaid,  31  Or.  379,  49  Pac. 
758,  that,  "since  a  warrant  is  not  oonclaslve 
evidence  of  an  indebtedness,  it  is  the  duty  of 
the  state  treasurer  to  refuse  payment,  uidess 
it  represents  a  claim  authorized  by  law." 

For  the  reasons  stated,  the  claimant  was 
not  authorized  to  accept  the  appointment,  or 
perform  the  duties  mentioned  in  the  writ 
He  could  not,  therefore,  properly  or  lawfully 
claim  the  compeusation  annexed  to  that  ap- 
pointment The  warrant  of  the  Secretary  of 
State  Issued  in  payment  thereof  Is  not  binding 
upon  the  state  treasurer,  who,  under  the  con- 
ditions appearing  in  the  record,  was  Justified 
in  refusing  to  pay  the  same. 

The  concludon  is  that  the  writ  should  be 
dismissed,  and  it  Is  so  ordered. 
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In  n  SGABRY'S  BSTATILt 

SCARRY  r.   EPLEiR. 

(Sapreme  Conrt  of  Arizona.     Jan.  14,  1914.) 

1.  JXTDOUENT     (g    713*)— RBS    JUDICATA— PBO- 
BATK  PBOCEKDIRaS. 

A  jndgment  on  an  application  for  the  ap- 
pointment of  an  administrator,  that  decedent 
was  a  resident  of  the  county  at  the  time  of  his 
death,  and  left  property  within  the  territory, 
was  res  judicata  on  snch  question  in  a  subse- 
quent action  for  specific  performance  of  a  con- 
tract executed  by  the  decedent,  as  to  a  party 
who  appeared'  and  contested  the  appointment 
of  the  administrator  on  the  specific  (round  that 
deceased  was  a  nonresident  and  owned  no  prop- 
erty in  the  territory. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {|  1063,  1066,  1099,  1234-1237, 
1230,  1241,  1247;   Dec  Dig.  {  713.*] 

2.  APPEAL  AND.  EBBOB   (5  1011*)— FlKDIWOB— 
EVIDEKOE. 

Findings  on  conflicting  evidence  will  not  be 
disturbed  on  appeal  in  the  absence  of  some 
prejudicial  error  in  rulings  on  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  39S3-3989;    Dec  Dig.  i 

3.  Appeal  and  Ebbob  (§  724*)— Assionusnis 
OF  Ebbob- Sbtt-iciknct. 

Assignments  of  error  complaining  merely 
that  the  court  erred  in  admitting  evidence  over 
objection,  and  in  rejecting  evidence  ofiered,  and 
that  the  judgment  is  contrary  to  the  law  and 
the  evidence,  not  being  in  conformity  with  Su- 
preme Court  Rule  8,  subd.  1  (126  Pac.  zi),  re- 
quiring that  assignments  distinctly  specify  each 
ground  of  error  relied  on  and  the  particular 
ruling  complained  of,  were  insufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  2997-3001,  3022;  Dec 
Dig.  i  724.*] 

Appeal  from  Superior  Conrt,  Yiuna  Coun- 
ty;   Frank  Baxter,  Judge. 

Action  by  S.  E.  Epler  against  the  admin- 
istrator of  tbe  estate  of  Joseph  M.  Scari?, 
deceased,  for  a  specific  performance,  where- 
in William  H.  Scarry  appeared  and  contest- 
ed. From  judgment  for  plaintiff,  William 
H.  Scarry  appeals.  Remanded,  with  direc- 
tions. 

Fred  li.  Ingraham  and  Clement  H.  Cole- 
man, both  of  Yuma,  for  appellant  Elbbey, 
Bennett  &  Bennett^  of  Phcenlx,  for  appellee. 

ROSS,  J.  Action  by  appellee,  Epler, 
against  the  administrator  of  the  estate  of 
Joseph  M.  Scarry,  deceased.  It  is  an  action 
ft>r  spedfle  performance  of  a  contract  of  sale 
of  land  situate  In  Yuma  county,  Ariz.,  and 
is  prosecuted  by  appellee  under  the  pro- 
visions of  chapter  9,  title  17,  R.  S.  Arizona 
1901,  which  provide  for  the  administrator's 
carrying  out,  under  orders  and  decrees  of 
the  probate  court,  the  contracts  In  writing 
of  the  deceased  to  convey  real  estate.  At 
the  hearing  In  the  probate  court,  Wm.  H. 
Scarry,  appellant,  brother  of  the  deceased, 
appeared  and  contested  the  petition  of  ap- 
pellee. The  pifDbate  court  entered  judgment 
directing  the  administrator  to  execute  prop- 
er conveyance  of  land  to  appellee.  From 
this  judgment,  an  appeal  was  prosecuted  to 


the  superior  conrt  of  Tnma  conn^.  In  that 
conrt  appellant  filed  pleadings  In  which  he 
objected  to  the  jurisdiction  of  the  probate 
court,  for  the  reason  that  Joseph  Bf.  Scarry, 
at  the  time  of  his  death,  was  not  a  resldeiit 
of  Yuma  county,  and  left  no  property  within 
the  territory  of  Arizona;  objected  to  the  a- 
forcement  of  the  contract  on  the  grounds  of 
Inadequacy  of  price,  and  as  being  grossly  un- 
fair, unjust,  and  Inequitable,  for  Indefinite 
and  unintelligible  description,  mental  incom- 
petency of  deceased;  and  further  alleged 
that  Joseph  M.  Scarry,  during  bia  lifetime, 
had  conveyed  by  warranty  deed  all  of  said 
real  estate  to  appellant 

[1]  The  question  of  jurisdiction  was  final- 
ly settled  and  determined.  In  our  opinion,  in 
another  case  which  arose  on  the  appdnt- 
ment  of  the  administrator.  Upon  the  hea^ 
Ing  of  the  application  for  the  appointment 
of  the  administrator,  the  ai%>ellant  appear- 
ed and  contested  the  appointment  on  the 
spedfle  grounds  that  deceased,  at  tbe  time 
of  his  death,  was  a  nonresident,  and  owned 
no  property  In  the  territory.  The  probate 
court  found  against  him,  and  he  appealed  to 
the  district  court  of  Yuma  county,  which 
court  afDrmed  the  judgment  of  the  probate 
court  That  judgment  was  not  appealed 
from,  and  became  flnaL  It  Is  res  adjudlcata 
of  that  question. 

[2]  The  conrt  found  all  the  other  Issues 
ndsed  by  appellant  against  him,  and  order- 
ed the  administrator  to  convey  land  to  ap- 
pellee upon  the  latter's  performing  the  con- 
ditions of  the  contract  of  sale.  Unless  the 
court  committed  some  prejudicial  error  in 
the  admission  or  rejection  of  material  evi- 
dence the  findings  being  based  upon  con- 
flicting evidence,  we  do  not  feel  that  we 
should  disturb  the  findings. 

The  rule  Is  that  this  court  will  presume 
that  trial  court  correctly  found  the  facts 
where  there  was  "substantial  legal  evidence 
upon  which  it  may  be  seen  that  the  findings 
of  fact  in  question,  aided  by  every  reason- 
able Inference,  could,  with  reason,  have  been 
based."    8  Cyc.  808. 

[3]  While  appellant  contends  that  error 
was  committed  In  the  admission  and  rejec- 
tion of  evidence,  he  has  wholly  failed  to 
properly  assign  such  errors.  His  assign- 
ments In  that  regard  are:  (1)  That  the 
court  erred  In  admitting  evidence  ofTered  by 
petitioner  over  objection  of  appellant;  (2) 
the  court  erred  In  rejecting  evidence  offered 
by  appellant;  (3)  that  the  judgment  is  con- 
trary to  the  law;  and  (4)  that  the  judgment 
Is  contrary  to  the  evidence. 

These  assignments  do  not  oonform  with 
rule  8,  subd.  1,  of  this  court  (128  Pac.  xi) 
In  fkdllDg  "distinctly  to  specify  each  ground 
of  error  relied  upon,  and  the  parttoular  ml- 
tng  complained  of."  nils  conrt  has  fre- 
quently held  snch  assignments  Insufficient 
Main  V.  Main,  7  Arlx.  149,  00  Pac.  888;  Wls- 


*For  other 


■«•  same  topic  and  soctlon  NUMBER  In  Dec  Olg.  ft  Am.  DIjt  Key-No.  Sarleo  *  Bop'r  Iad< 
t  Rehearing  denied  February  18,  1914. 
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er  T.  Lawler,  7  Arte.  163,  62  Pat  696 ;  Ward 
T.  Sherman,  7  Aria.  277,  64  Pac.  434;  Ohar- 
bonleaa  v.  Shields,  9  Arix.  73,  76  Paa  821. 

The  other  assignments  qnestion  the  snfS- 
dency  of  the  evidence  to  snpport  the  flnd- 
logs,  and  as  above  stated  we  will  not  dla- 
tnrb  the  findings  of  the  trial  court 

The  Jndgment  of  the  trial  court  was  that 
the  administrator  execate  a  deed  o^  prem- 
ises containing  150  acres,  more  or  less,  upon 
the  payment  by  appellee  to  said  administra- 
tor of  the  snm  of  $25  per  acre  of  said  lands. 

The  judgment  should  have  been  that  ap- 
pellee pay  to  the  administrator  $3,750 — that 
is  to  say,  $300,  without  interest,  $1,150,  with 
7  per  cent  interest  from  August  1. 1908,  for 
two  years,  $1,150,  with  like  interest  from  Au- 
gust 1, 1008,  for  three  years,  and  $1,150,  with 
like  interest  for  four  years  from  August  1, 1908 
—and,  upon  the  i>ayment  and  receipt  of  all 
such  sums,  the  administrator  execute  his  deed 
as  snch  administrator  to  the  appellee;  the  ap- 
pellee falling  to  make  such  payment  within 
30  days  from  entry  of  judgment  his  contract 
of  option  to  be  held  for  naught  and  canceled. 

Bemanded,  with  directions  to  enter  judg^ 
meat  in  accordance  herewith. 


PBANKLIN,  a   J., 
3.,  concur. 


and  GTJNNINOHAH, 


OCCIDBNTAI.  LIFE  INS.   CO.  t.   JACOB- 
SON. 
(Supreme  Court  of  Arisona.     Jan.  14,  1914.) 

1.  iNsuaAwcK  (J  360*)— Patmbht  of  Pbeui- 
1JM9— Pbemiuk  Notes. 

If  the  poUcy  or  notes  provide  for  forfei- 
ture for  nonpayment  of  premiam  notes,  and 
inch  provision  is  not  waived,  the  giving  of  a 
Dote  does  not  operate  as  a  payment  of  the  pre- 
miam, bnt  merely  postpones  the  time  for  pay- 
ment 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i%  Via,  916-922,  924;    Dec.  Dig.  S 

2.  Insttbakck  (J  392*)— FoBFKrruBit  tob  Non- 
payment— Waives  or  FoBFEiTirBK. 

Where  a  policy  provided  that  upon  failure 
to  pay  a  premium  note  when  due,  the  policy 
should  become  void  without  action  by  the  com- 
pany, the  company,  by  accepting  a  payment  of 
interest  after  a  premium  note  was  due,  and 
also  a  payment  of  one-half  of  the  principal  of 
the  note,  waived  the  provision  for  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1041-1066,  1058-1070;  Dec. 
Dig.  !  392.*] 

8.  WOBDS  AND  Phbabes— "Watvib." 

"Waiver"  occurs  when  one  having  a  right 
conferred  by  law  or  contract  with  fnU  knowl- 
edge of  the  material  facts,  does,  or  forbears 
to  do,  something  inconsistent  with  the  exist- 
ence of  the  right,  or  of  his  intention  to  rely 
on  it 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol  8,  pp.  7375-7381,  7831,  7832.] 

4.  Insubancs  (J  372*)— FoBFErrxTB*  fob  Non- 

PAYMBNT— WAIVnt. 

A  forfeiture  clanse  in  an  insurance  policy 
for  nonpayment  of  premiums  may  be  waived 
by  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  !  941;   Dec.  Dig.  $  372.*] 


5.  INSUBANCK  9   S88*)— FOBFEXTtTBES— POUOT 

OF  Law. 

The  law  does  not  favor  forfeitures,  and 
courts  readUy  seise  upon  the  opportunity  to 
bring  about  a  waiver  of  a  forfeiture  provision 
in  an  Insurance  policy  by  placing  a  liberal  con- 
struction upon  the  acts  of  the  insurer,  if  such 
construction  is  demanded  by  Justice,  and  not 
repugnant  to  law. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  If  1026,  1027,  1030,  1035,  1040, 
1067:   Dea  Dig.  |  m.*] 

Appeal  from  Superior  Court,  Maricopa 
County;  J.  C.  PhiUlps,  Judge. 

Action  by  Alberta  Jaoobson  against  the 
Occidental  Life  Insurance  Company.  From 
a  Judgment  for  plaintUF,  defendant  appeals. 
AfiSrmed. 

Alonzo  B.  McMillan  and  Chalmers  &  Kent 
all  of  Phoenix,  for  appellant  Chas.  Woolf, 
of  Tempe,  for  appellee. 

FRANKLIN,  a  J.  The  plaintiff  is  the 
benefldary  under  a  policy  of  life  Insurance 
Issued  by  the  defendant  on  the  life  of  her 
husband,  Chris  Jacobson,  who  died  on  April 
11,  1012.  By  the  terms  of  the  policy  the  de- 
ceased was  required  to  pay  a  premium  in  the 
snm  of  $166.60  in  advance  for  one  year's  in- 
surance, from  the  2d  .day  of  November,  1909, 
and  the  further  payment  of  a  like  amount  on 
or  before  the  2d  day  of  November  of  eadi 
year  until  20  annual  premiums  had  been 
paid.  The  policy  further  provided  that  npon 
failure  to  pay  a  premium  on  or  before  the 
date  when  due,  or  upon  the  failure  to  pay 
any  premium  note  when  due,  the  policy 
should  become  null  and  void,  without  any 
action  or  notice  by  the  company.  The  policy 
also  recites  that  30  days'  grace  will  be  al- 
lowed for  the  payment  of  a  renewal  premi- 
um, on  which  Interest  will  be  charged  at  the 
rate  of  five  per  cent  per  annum,  for  the  time 
during  which  the  premium  remains  due  and 
unpaid.  The  first  and  second  annual  premi- 
ums were  duly  paid  by  the  deceased.  A 
promissory  note  was  made  and  delivered  by 
the  deceased  to  the  defendant  company  In 
words  and  figures  as  follows:  "$155.50.  Phce- 
nlx,  Ariz.,  October  31,  1911.  On  the  second 
day  of  February,  1912,  without  grace,  I  prom- 
ise to  pay  to  the  order  of  the  Occidental  Life 
Insurance  Company,  of  Albuquerque,  N.  M., 
at  its  office  in  Albuquerque,  N.  M.,  the  sum 
of  one  hundred  flfty-flve  and  50-100  dollars 
with  Interest  at  the  rate  of  eight  per  cent 
per  annum  from  December  2d,  1911.  This 
note  is  given  for  the  annual  premium  due 
November  2d,  1911,  on  poUcy  No.  1708,  is- 
sued by  the  Occidental  Life  Insurance  Com- 
pany on  the  life  of  Chris  Jacobson.  [Signed] 
Chris  Jacobson.  Address  R.  F.  D.  No.  1, 
Tempe,  Arizona."  After  said  note  became 
due  and  payable,  and  on  the  6tb  day  of  Feb- 
ruary, 1012,  the  deceased  paid  to  the  in- 
surance company  the  sum  of  $79.80  on  ac- 
count of  the  Interest  and  prlndpaL  This 
sum  was  credited  on  the  note  by  the  com- 
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pany  as  follows:  "Credited  2.05  Interest  to 
Feb.  2,  1912.  Paid  $77.75  on  principal."  No 
other  amount  whatever  had  been  paid  on  ac- 
count of  the  note  when  the  insured  died  on 
April  11,  1912.  The  lower  court  rendered  its 
judgment  on  the  pleadings^  and  we  have  cull- 
ed the  foregoing  facts  from  the  pleadings  as 
pertinent  to  a  decision  of  the  cause. 

We  have  examined  other  criticisms  made 
by  appellant,  but  their  application,  in  our 
opinion,  would  result  in  giving  weight  to  the 
shadow  rather  than  the  substance  of  the 
case,  and  we  shall  confine  ourselves  to  a  solu- 
tion of  those  questions  only  upon  which  the 
merits  of  the  case  must  be  ultimately  de- 
cided, and  the  judgment  of  the  lower  court 
affirmed  or  reversed. 

It  Is  argued  by  defendant  that  the  note 
did  not  constitute  a  payment  of  the  premium, 
and,  the  payment  of  the  premium  being  In  ar- 
rears at  the  time  the  insured  died,  that  by 
the  terms  of  the  policy  It  became  null  and 
void,  and  was  therefore  not  In  force  and  ef- 
fect The  plalntifr  contends  that  the  note 
was  a  payment  of  the  annual  premium  due 
on  the  2d  day  of  November,  1911,  but,  grant- 
ing that  the  note  did  not  constitute  such  pay- 
ment, that  the  defendant  company,  by  ac- 
cepting a  partial  payment  on  the  note  after 
it  became  due  and  the  forfeiture  provldon  of 
the  policy  was  in  force,  thereby  waived  such 
forfeiture  provision  of  the  policy,  and  so  the 
policy  was  In  full  force  at  the  time  of  the 
death  of  the  insured. 

[1]  Where  a  forfeiture  for  the  nonpayment 
of  premium  notes  is  provided  for,  either  in 
^the  policy  or  the  note,  and  the  facts  do  not 
show  any  subsequent  agreement  or  conduct 
which  amount  to  a  waiver  of  such  provision 
by  the  Insurer,  the  giving  of  the  note  must  be 
regarded  as  merely  postponing  the  time  for 
the  payment,  and  not  as  a  payment  of  the 
premium.  Thompson  v.  Insurance  Co.,  104 
U.  S.  259,  26  L.  Ed.  765;  Iowa  Life  Insur- 
ance Co.  V.  Lewis,  187  U.  S.  335,  23  Sup.  Ct 
126,  47  L.  Ed.  204;  Leeper  v.  Franklin  Life 
Ins.  Co.,  93  Mo.  App.  602,  67  S.  W.  941;  Un- 
ion Cent  Life  Ins.  Co.  v.  Wilkes,  92  Tex. 
468,  49  S.  W.  1038 ;  Fidelity  Mut  Life  Ins. 
Co.  V.  Price,  117  Ky.  25,  77  S.  W.  384;  25 
Cyc.  826. 

[2]  Under  the  facts  of  this  case  the  note 
cannot  be  regarded  as  a  payment  of  the 
premium.  But  what  took  place  after  the 
maturity  of  the  note?  The  day  for  its  pay- 
ment came  and  went  and  the  condition  upon 
which  the  policy  "shall  become  null  and  void 
without  any  action  or  notice  by  the  company, 
and  all  rights  shall  be  forfeited  to  the  com- 
pany, except  as  to  the  options  herein  stat- 


ed" occurred.  While  such  forfeiture  clause 
of  the  policy  was  in  force  by  reason  of  a 
failure  to  pay  the  premium  note,  the  in- 
sured paid,  and  the  cmnpany  accepted,  $2.05 
in  payment  of  the  Interest  to  February  2, 1912, 
and  $77.75  on  account  of  the  principal,  the 
amount  paid  being  one-half  of  the  principal 
of  the  note  and  a  part  of  the  interest 

[3]  "Waiver  is  where  one  in  possession  of 
any  right,  whether  conferred  by  law  or  by 
contract  and  of  full  knowledge  of  the  ma- 
terial facts,  does  or  forbears  the  doing  of 
something  Inconsistent  with  the  existence  of 
the  right  or  of  bis  intention  to  rely  upon  it" 
SmUey  v.  Barker,  83  Fed.  684,  28  a  a  A.  9. 

But  says  the  defendant  there  is  nothing 
InconslBtent  with  accepting  this  i>ayment  on 
the  note  and  insisting  on  the  right  of  for- 
feiture; that  it  could  weU.  have  been  tbe 
Intention  of  the  parties  at  the  time  such  pay- 
ment was  made  that  the  Insured  should  re- 
new the  policy  under  the  30-day  option  clause. 
But  the  answer  to  this  is  that  the  facts  dis- 
close that  the  payment  was  not  aoeepteA 
under  the  renewal  clause,  or  for  any  purpose 
other  than  a  payment  on  account  of  tbe 
premium  note.  The  payment  was  so  accepted 
and  credited  by  the  company,  and  no  act  br 
word  of  the  insurer  indicated  anything  else. 

[4]  A  forfeiture  clause  may  be  waived  be- 
cause "a  party  always  has  the  option  to 
waive  a  condition  or  stipulation  made  In  his 
own  favor."  Insurance  Co.  v.  Norton,  96  U. 
8.  234,  24  L.  Ed.  689. 

We  think  the  conduct  of  the  defaidant 
clearly  indicated  an  Intention  upon  Its  part 
not  to  Insist  upon  the  forfeiture  provision  In 
the  policy,  and  that  the  Insured  at  the  time 
he  made  the  payment  on  the  note  was  led 
to  believe  that  the  company  did  waive  tbe 
same,  so  it  is  estopped  from  claiming  a  foi^ 
feitnre  now. 

[t]  Forfeitures  are  not  favorites  of  the 
law.  Courts  are  not  slow  in  causes  of  this 
character  to  seize  upon  an  opportunity 
whereby  a  liberal  construction  placed  upon 
the  acts  of  the  Insurer  will  bring  about  a 
waiver  of  a  forfeiture  provision  placed  in 
tbe  contract  of  insurance  for  its  benefit  If 
such  a  construction  is  demanded  by  the  jus- 
tice of  the  case,  and  is  not  repugnant  to  the 
law.  The  justice  of  this  case  does  demand 
that  we  declare  the  forfeiture  provision  was 
waived  by  the  insurer.  The  policy  was 
therefore  in  force  when  the  insured  died,  and 
the  appellee  was  entitied  to  recover  the 
amount  due  thereon. 

Judgment  affirmed. 

CUNNINGHAM  and  ROSS,  33.,  concur. 
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SHANK  et  tL  ▼.  HOLMBS.t 
(Sapreme  Coart  of  ArUona.     Jan.  14,  1014.) 

1.  APPKAi     AND     BBBOB     ({     TBT*)— STRIKING 
BkIKFB— E^TECT. 

Thoush  appellant'*  opening  brief  be  strick- 
en from  the  record,  the  record  would  still  have 
to  be  considered  for  manifest  and  fundamental 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  §  3102 ;    Dec.  Dig.  |  787,*] 

2.  Pleaoino  (S  182*)— Adicissioit. 

New  matter  alleged  in  the  croas-complalllt 
which  was  not  denied  is  deemed  admitted. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  387,  388;    Dec.  Dig.  |  182. •] 

3.  Public  Lands  (|  106*)— Rulb  of  Deci- 
sions—DEcisioNa  OF  General  Laud  Or- 

FICK. 

The  dedalon  of  the  General  Land  OBSce 
canceling  an  entry  of  public  lands  is  binding 
upon  the  courts  when  ft  becomes  final. 

[EM.  Note,— For  other  cases,  see  Public 
Unda,  Cent.  Dig.  H  104,  301.  302;   Dec.  Dig. 

{  ioe.»] 

4.  MnnS  AND  MlNKBALS   (|  40*)— Bntbt   of 
MiNiNO  Lards— SuBTXT. 

The  official  survey  of  land  entered  as  a 
mioiug  claim  may  serve  for  a  second  applica- 
tion after  the  cancellation  of  the  first  entry ; 
the  cancellation  of  the  first  entry  in  which  the 
survey  was  a  part  not  affecting  it,  or  prohibit- 
ing the  use  of  a  copy  in  a  subsequent  applica- 
tion for  a  patent  for  the  same  premises. 

(Ed.  Note.— For  other  cases,  see  Mines  and 
Mmerals,  Cent.  Dig.  S  116;   t>»i.  Dig.  {  40.*] 

5.  Minks  and  Minerals  (i  40*)— Oaitobixa^ 
HON  OF  Entry- Effbct. 

A  cancellation  by  the  General  Land  Office 
of  an  entry  for  a  mining  claim  is  conclusive 
that  the  entryman  failed  to  comply  with  all 
the  conditions  of  entry,  such  as  furnishing  a 
proper  affidavit  of  continuous  jtosting  of  notice 
aa  required  by  Bev.  St  U.  S.  |  2325  (U.  S. 
Comp.  St  1001,  p.  1429). 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i  116 ;  Dec.  Dig.  S  40.*] 
e.  Mines  and  Minxrau  (|  40*>-Canoeij.a- 

TioN  OF  Bntbt. 

The  cancellation  of  a  mineral  entry  by  the 
General  Land  Office  determines  that  the  entry- 
man  obtained  no  title  by  his  entry,  and  the 
fact  that  money  sufficient  to  purchase  the  land 
remained  on  deposit  after  cancellation  would 
not  give  the  entryman  any  equitable  rights  in 
the  land,  nor  would  he  acquire  any  title  by 
procuring  an  official  survey  thereof. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Mhierals,  Cent  Dig.  |  115;    Dec.  Dig.  {  40.*] 

T.  MiNBS  AND  Minkbals  (J  40*)— Ganoeixa- 
noN  OF  Entry- Scbsbqotmt  Application. 
Defendant,  by  making  an  application  for  a 
patent  to  mineral  lands  after  cancellation  of  a 
former  entry  by  him,  accepted  and  acquiesced 
in  the  decision  of  the  General  Land  Office  can- 
celing his  former  entry ;  his  right  to  the  land 
after  such  cancellation  depending  upon  location 
nade  under  the  laws. 

[Ei.  Note. — For  other  cases,  see  Mines  and 
Mineral^  Cent  Dig.  i  115;    Dec.  Dig.  |  40.*] 

&  Mines  and  Minerals  (§§  24,  25*)— Miner- 
al    CXaims  —  "Abandonment"  —  "Forfei- 
•nnx." 
An  "abandonment"  of  mining  claims  held 
by  location  takes  place  where  the  locator  vol- 
untarily leaves  his  claim  to  be  appropriated  by 
another,  without  Any  intention  of  again  claim- 
ing it  m  the  future ;    while  a  "forfeiture"  oc- 
flu*  by  operation  of  law,'  without  regard  to 


the  appropriator's  intentlett,  when  he  fails  to 
comply  with  the  statutory  conditions. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i  60;    Dec  Dig.  §§  24,  26.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  4-13;  vol.  8,  p.  7550;  vol.  3,  pp. 
2893-2889;   toL  8,  p.  7»85.] 

0.  Minks  and  Minerals  (i  27*)— Mineral 
Claihb— Patents— Performance  of  Condi- 
tion. 

One  who  entered  the  mineral  lands  as  a 
locator,  t^  failing  to  make  the  expenditure  for 
the  year  1911,  forfeited  his  claim  thereto  where 
another  entered  a  claim  thereto  in  1912,  and 
completed  his  location. 

[E3d.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §{  64,  66;    Dec.  Dig.  { 

Appeal  from  Superior  Couri:,  Bflohave  Coun- 
ty;  Carl  O.  Krook,  Judge. 

Action  by  J.  E.  Siank  and  another  against 
R.  J.  Holmes.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.  Beversed  and  re- 
manded, with  directions  to  enter  Judgment 
for  plalntills. 

The  appellee,  R.  J.  Holmes,  on  Mardi  21, 
1912,  made  application  to  the  local  United 
States  land  office  for  a  mineral  patent  for 
the  land  and  premises  embraced  within  the 
Homestake  and  Jack  Pot  lode  mining  claims 
situate  in  the  San  Francisco  mining  district, 
in  Mohave  county,  state  of  Arizona.  During 
the  60  days'  period  of  the  publication  of  the 
notice  of  such  application,  the  appellants 
filed  an  adverse  claim  in  the  land  office, 
claiming  the  ezclusire  right  to  the  possession 
of  the  premises  covered  by  the  application 
under  a  mineral  location  initiated  by  them 
on  February  23,  1913,  as  the  locators  of  the 
Lucky  Budge  and  Lucky  Chance  minUig 
claims.  Within  30  days  after  the  adverse 
claim  was  filed  in  the  land  office,  this  action 
was  commenced  in  the  superior  court  of  Mo- 
have county  in  support  thereof.  The  cause 
was  tried  to  the  court,  without  a  Jury,  upon 
an  agreed  statement  of  facts  In  the  form  of 
a  stipulation  of  counsel  and  a  letter  of  the 
Assistant  Commissioner  of  the  General  Land 
Office.  Judgment  was  rendered  for  the  de- 
fendant, from  which  plaintiffs  appeal.  Other 
facts  are  stated  in  the  opinion. 

Charles  W.  Hemdon,  of  Kingman,  for  ap- 
pellants. E.  S.  Clark,  of  Preacott,  for  appel- 
lee. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  [1]  The  appellee  moved  to  strike 
appellants'  opening  brief,  for  the  reason  the 
brief  was  not  filed  within  the  time  stipulated. 
The  abstract  of  the  record  was  filed  February 
28,  1913.  Appellants  had  unUl  M!arch  30, 
1013,  in  which  to  file  their  brief  under  the 
rule,  and  by  stipulation  of  counsel  their  time 
was  extended  for  a  period  of  20  days  ad- 
ditional, or  until  April  19,  1913.  The  brief 
was  filed  April  21,  1918.  The  prayer  of  the 
motion  is  that  the  brief  be  stricken  and  the 
appeal  dismissed  for  the  reason  stated.    The 


fu  etlier  easw  see  same  topic  and  teeUon  NUMBER  In  Dae.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Index* 

t  Rehearing  denied  February  13,  1914, 


Digitized  by 


vj^^^rC 


872 


137  FACinO  BBPOBTBB 


(Atis. 


brief  of  counsel  in  rapport  of  fhe  motion 
discusses  the  question  of  the  Insufficiency  of 
the  assignments  of  error  to  raise  any  ques- 
tion for  consideration  by  this  court  on  the 
appeal.  If  the  motion  be  considered  one  to 
strike  the  brief,  for  the  reason  It  was  not 
filed  In  time,  as  stated  and  prayed  for  In 
the  motion,  or  if  the  motion  be  considered  as 
going  to  the  sufficiency  of  the  assignments  of 
error  as  discussed  in  the  briefs  of  the  par- 
ties, granting  the  motion  would  not  work  a 
dismissal  of  the  appeal.  The  record  wonld 
remain  before  this  court  for  consideration  as 
to  manifest  and  fundamental  error  therein. 
Kinney  v.  Nels,  14  Ariz. ,  127  Paa  719. 

The  assignments  of  error  are  too  general 
to  raise  any  question  for  consideration  on 
this  appeal,  with  the  possible  exception  of 
the  first,  viz.:  "The  court  erred  in  its  find- 
ings of  fact,  contained  in  the  Judgment,  as 
to  paragraph  9  thereof,  for  the  reason  that 
the  same  is  contrary  to  the  stipulation  of  the 
fttcts;  the  said  paragraph  9  of  said  findings 
of  fact  being  contrary  to  the  law,  and  to  the 
stipulation  as  to  the  t&cta."  Paragraph  9 
of  the  findings  of  fact  follows  substantially 
the  language  of  the  stlpnlation  of  facts  as 
to  what  the  appellee  would  testify  to  if  pres- 
ent For  that  reason,  it  cannot  be  said  that 
such  finding  is  contrary  to  the  stipulation,  or 
contrary  to  the  evidence.  TTpon  the  other 
hand,  the  finding  is  supported  by  the  evi- 
dence. 

If  the  judgment  is  responsive  to  the  plead- 
ings, and  is  supported  by  the  findings  of  facts 
made  and  filed  by  the  court,  it  must  be  af- 
firmed. 

The  pleadings  consist  of  the  amended  com- 
plaint, defendant's  plea  in  abatement,  gen- 
eral demurrer,  and  answer  and  a  pleading 
designated  a  cross-complaint 

The  amended  complaint  alleges  In  brief 
that  plaintiff  3.  B.  Shank  is  a  dtlzen  of  the 
United  States,  and  that  plaintiff  Charles 
Francen  had  declared  his  intention  to  be- 
come such  dtlzen  prior  to  February  23,  1912 ; 
that  all  the  parties  are  residents  of  Mohave 
county;  that  on  the  23d  day  of  February, 
1912,  the  plaintiffs  entered  upon  the  ground 
and  premises  formerly  located  as  the  Home- 
stake  and  Jack  Pot  lode  mining  dalms,  sitn- 
ated  in  the  San  Fraudsco  mining  district, 
in  Mohave  county,  Atlz.,  and  located  said 
premises  as  the  Lucky  Budge  and  Lucky 
Ohance  lode  mining  daims;  that  they  dis- 
covered mineral  therein,  and  duly  i>erformed 
all  the  necessary  acts  required  by  law  with- 
in the  time  required  by  law  to  the  due  and 
complete  location  of  such  mining  claims — 
the  fads  of  location  are  suffidently  set  forth 
in  detalL  It  is  then  alleged  that  prior  to  De- 
cember 8,  1910,  the  defendant  made  applica- 
tion for  a  patent  for  the  Homestake  and 
Jack  Pot  mining  daims,  and  the  ground  cov- 
ered by  such  application  for  patent  Is  the 
same  ground  and  premises  covered  by  the 
Lucky  Budge  and  Lucky  Chance  located  by 


plalntifBg,  and  none  other;  that  on  Septem- 
ber 15,  1911,  said  mineral  entry  for  the  said 
Homestake  and  Jack  Pot  mining  daims  wa* 
canceled  by  the  Commissioner  of  the  General 
Laud  Office ;  that  subsequent  to  the  cancella- 
tion of  said  mineral  entry  on  September  15, 
1911,  the  said  defendant  failed  and  neglected 
to  do  the  annual  assessment  work,  or  any 
work  or  labor  whatever  on  the  said  Home- 
stake  or  Jack  Pot  mining  claims,  or  either 
of  them  during  the  year  1911,  and  failed  and 
neglected  to  do  the  annual  assessment  work, 
or  any  work  or  labor  upon  dther  of  said 
mining  claims  at  any  time  during  the  year 
1911,  or  at  any  time  during  the  year  1912 
prior  to  February  23,  1912;  that  on  Mardi 
21,  1912,  the  defendant  made  a  different  ap- 
plication for  a  patent  for  the  Homestake  and 
Jack  Pot  mining  claims;  that  during  the  60 
days'  publication  of  the  notice  of  sndi  appli- 
cation, on  May  17,  1912,  plaintiffs  filed  thdr 
adverse  daim  to  the  area  and  premises  cov- 
ered thereby.  It  is  alleged  that  defendant 
wrongfully  withholds  the  possession  from 
plaintiffs,  to  thdr  damage  in  the  snm  of 
$400,  and  this  suit  was  commenced  within  30 
days  after  the  filing  of  the  adv»«e  daim, 
and  in  support  of  such  adverse  daim.  The 
usual  prayer  for  relief  follows. 

The  defendant  answers  by  a  plea  in  abate- 
ment, which  attacks  the  tight  of  plaintiff 
Charles  Franoen  to  maintain  the  action,  for 
the  reason  he  is  not  a  dtlzen  of  the  United 
States.  This  plea  was  not  pursued,  and  no 
action  seems  to  have  been  had  on  it  The 
record  falls  to  dlsdose  any  action  taken  upon 
the  general  demurrer.  It  was  evidently 
waived  by  defendant  The  amended  com- 
plaint suffidently  states  a  cause  of  action. 

The  defendant  further  answers,  denying 
the  plaintiffs'  ownership  and  right  to  the 
possession  of  the  lands  described.  He  denies 
that  plaintiffs  latc/uRv  entered  upon  such 
premises  and  located  them  as  a  mining  claim, 
and  thereby  in  any  wise  acquired  any  right, 
title,  or  interest  therein  under  the  laws  of 
the  United  States,  or  otherwise.  He  denies 
that  at  the  time  of  the  attempted  location 
the  ground  was  oi>en  to  mineral  location,  and 
alleges  that  the  plaintiffs  entered  on  said 
ground  and  made  their  pretended  locations 
thereon  as  trespassers  against  this  defend- 
ant, and  not  otherwise.  He  denies,  upon  in- 
formation and  belief,  that  the  plalntlfrs, 
within  90  days  after  February  23,  1912,  or  at 
any  other  time,  performed  the  necessary  lo- 
cation work  on  said  claims;  denies  that  on 
the  2lBt  day  of  March,  1912,  defendant 
wrongfully  entered  upon  said  mining  claims, 
and  alleges  that  the  said  ground  has  been 
lawfully  held,  possessed,  and  enjoyed  by  de- 
fendant as  the  Jack  Pot  and  Homestake  min- 
ing daims  for  more  than  6  years  prior  to  the 
commencement  of  plaintiffs'  action,  and  that 
neither  of  the  plaintiffs  has  ever  had  and 
has  not  yet  any  right,  title,  or  interest  there- 
to; denies  any  damage  resulting  to  the  plaln- 
tlffa. 
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As  a  crosB-oomplalnt  defendant  alleges  bis 
citizenship  and  restdOHse;  that  be,  for  more 
than  5  years  last  past,  with  bis  predecessors 
In  interest,  has  been  the  owner  of,  and  enti- 
tled to  the  possession  of,  the  Jack  Pot  and 
Homestake  lode  mining  dalms,  giving  the 
place  of  record  of  the  location  notices,  book 
and  page;  all^^es  the  location  of  the  claims 
more  than  B  years  prior  to  the  commencement 
of  this  action,  by  the  entry  upon  the  ground, 
the  dlscoTery  of  mineral  in  place;  that  the 
ground  was  oi>en  and  unoccupied  mineral 
land  of  the  United  States;  that  the  required 
monuments  were  erected,  notices  posted  and 
recorded  showing  a  dne  and  regular  location 
of  the  mining  claims  In  detail,  and  the  due 
recording  of  the  notices  of  location.  It  is 
then  alleged:  That  erer  since  the  date  of  lo- 
cation the  crpss-plalntur  or  his  predecessors 
In  interest  have  performed  upon  each  of  said 
mining  claims  at  least  $100  worth  of  work 
and  improvements  during  each  year  following 
the  year  In  which  said  locations  were  made, 
until  and  Including  the  year  1910.  That  on 
December  1, 1900,  cross-complaint  filed  bis  ap- 
plication in  the  United  States  land  office  at 
Phoenix  designated  as  mineral  application 
07574,  for  said  Homestake  and  Jack  Pot 
lodes,  the  official  survey  of  which  claims  was 
numbered  2670.  That  in  due  time  thereafter 
the  register  of  said  United  States  land  office 
at  Phoenix  Issued  bis  final  certificate  to  cross- 
plaintiff  for  the  purchase  price  of  said  Jack 
Pot  and  Homestake  lode  mining  claims;  but 
thereafter,  on  the  ISth  day  of  September, 
1911,  the  General  Land  Office  of  the  United 
States,  at  Washington,  D.  C,  canceled  said 
entry,  for  the  sole  and  only  reason  that  the 
application  therefor  had  been  made  by  an 
attorney  In  fact  of  said  cross-plaintiff  while 
said  cross-plalntur  was  an  actnal  resident  of 
Mohave  county,  Ariz.  "That  thereafter,  in 
order  to  correct  the  mistake  so  made  in  ap- 
plication for  patent  of  said  cross-plalntlff  on 
March  21,  1912,  renewed  his  mineral  applica- 
tion under  number  016997  for  the  same  lodes, 
the  same  being  in  all  respects  simply  a  con- 
tinuation of  the  original  application,  and  at 
all  of  the  times  since  the  said  original  ap- 
plication the  cross-plalntur  had  on  deposit 
with  the  treasurer  of  the  United  States,  and 
still  has,  the  amount  of  money  required  by 
law  to  cover  the  purchase  price  of  said  lode 
mining  claims,  and  each  of  them.  That, 
under  the  laws  and  regulations  pertaining  to 
such  matters,  cross-plaintiff  says  that  it  was 
not  required  of  him  that  he  should  perform 
any  assessment  work  or  annual  labor  upon 
said  lodes,  or  either  of  them,  subsequent  to 
the  time  of  making  bis  application  for  patent, 
and  paying  in  the  purchase  price  to  the  regis- 
ter and  receiver,  and  for  that  reason  only 
the  cross-plaintiff  was  advised,  and  believed 
that  It  was  not  required  of  him,  that  any  as- 
sessment work  or  annual  labor  should  be  per- 
formed upon  said  claims,  or  either  of  them, 
for  the  year  1911,  but  that  the  title  of  said 
claims  after  payment  by  him  of  the  said 


purdiase  price  was  held  in  trust  by  the 
United  States  of  America  for  bis  benefit, 
and  that  none  of  the  ground  comprising  said 
claims  was  or  has  been  since  the  date  of 
paying  in  said  money  subject  to  location  by 
any  person  or  persons." 

Prayer  for  establishing  bis  title,  and  for 
the  disallowing  of  the  claim  of  plaintiffs' 
title,  and  for  costs. 

[2]  It  will  be  observed  that  the  cross-com- 
plaint places  In  issue  no  fact  asserted  In  the 
amended  complaint  The  only  new  matter 
of  fact  set  forth  In  the  cross-complaint  is  the 
allegation  of  the  payment  of  the  purchase 
price  of  the  Homestake  and  Jack  Pot,  and 
that  the  money  so  paid  remains  in  the  United 
States  Treasury.  As  that  fact  was  not  de- 
nied, it  must  be  deemed  admitted. 

The  facts  found  by  the  court  are  as  fol- 
lows: 

"First  That  the  plaintlfl  J.  E.  Shank  Is 
now  and  on  the  23d  day  of  February,  1012, 
was  a  citizen  of  the  United  States,  and  that 
Charles  Francen  had,  on  the  23d  day  of  Feb- 
ruary, 1912,  declared  bis  Intention  of  becom- 
ing a  citizen  of  the  United  States;  that  at  all 
of  the  times  herein  mentioned  the  defendant, 
J.  R.  Holmes,  was  and  now  is  a  citizen  of  the 
United  Statea 

"Second.  That  for  a  number  of  years  prior 
to  the  23d  of  February,  1912,  the  defendant 
J.  K.  Holmes  and  his  predecessors  in  title 
had  been  the  owners  of,  and  in  possession, 
and  entitled  to  the  possession  as  against  all 
parties,  save  and  except  the  United  States 
of  America,  of  those  certain  lode  mining 
claims  situate  in  San  Francisco  mining  dis- 
trict, Mohave  county,  Arizona,  known  as  the 
Jack  Pot  lode,  the  notice  of  location  whereof 
is  of  record  in  Book  S  of  Mines,  at  page  52, 
and  the  Homestake  lode  mining  claim,  the 
notice  of  location  whereof  is  of  record  in 
Book  T  of  Mines,  at  page  41,  and  that  the 
location  of  said  claims  was  in  all  respects  in 
compliance  with  law,  and  that  the  annual 
labor  upon  them,  and  each  of  them,  was  per- 
formed by  said  J.  B.  Holmes  and  his  prede- 
cessors in  interest,  for  each  and  every  year 
since  the  location  thereof,  until  and  Including 
the  year  1910;  that  no  labor  was  performed 
on  said  claims,  or  either  of  them,  by  said 
J.  R.  Holmes  or  his  predecessors  In  interest 
during  the  year  1911. 

"Third.  That  on  December  1,  1909,  the 
said  J.  R.  Holmes,  by  Charles  W.  Miller,  Jr., 
bis  attorney  in  fact,  made  application  for 
patent  before  the  register  and  receiver  of 
the  United  States  land  office  at  Phoenix  for 
said  Homestake  and  Jack  Pot  lodes,  desig- 
nated in  said  application  as  mineral  survey 
No.  2670,  and  that  on  the  18th  day  of  March, 
1910,  the  register  and  receiver  of  said  land 
office  Issued  final  certificate  to  said  J.  B, 
Holmes,  No.  386218.  That  on  the  15th  day 
of  December,  1911,  the  Commissioner  of  the 
General  Land  Office,  at  Washington,  canceled 
the  said  entry,  and  rejected  the  said  ap- 
plication, for  the  reason  that  said  applica- 
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Mon  had  been  made  In  behalf  of  said  J.  R. 
Holmes,  by  an  attorney  in  fact,  at  a  time 
while  the  said  applicant,  J.  R.  Holmes,  was 
a  resident  of  the  district  in  which  said  min- 
ing claims  were  and  are  located.  That  the 
purchase  price  of  said  claims  remained  upon 
deposit  with  the  proper  officials,  and  still  so 
remains. 

"Fourth.  That  on  March  21,  1912,  the  said 
3.  R.  Holmes  made  mineral  application  No. 
016997  for  the  same  lodes,  upon  the  same 
mineral  survey,  and  under  the  same  pay- 
ment of  purchase  prlca 

"Fifth.  Prior  to  the  time  of  making  said 
rehewed  application,  that  is  to  say,  on  the 
23d  day  of  February,  1912,  the  plainturs 
herein  relocated  all  of  the  ground  embraced 
In  said  Jack  Pot  and  Homestake  lodes  under 
the  name  of  the  Lucky  Budge  and  Lucky 
Chance  lode  claims,  the  notices  of  location 
whereof  are  of  record  as  set  forth  in  plain- 
tUTs  complaint;  and  that  within  90  days 
after  the  date  of  said  location  the  plain- 
tltfs  performed  the  necessary  location  work, 
made  discovery  of  mineral  in  place,  and  did 
every  other  act  and  thing  required  by  law 
to  be  done  In  the  matter  of  locating  min- 
eral claims,  under  the  law  of  the  United 
States,  and  the  state  of  Arizona. 

''Sixth.  That  the  said  plaintiffs,  in  making 
said  location,  based  their  right  to  do  so 
upon  the  fact  that  no  annual  labor  or  assess- 
ment work  had  been  done  upon  either  of  said 
claims  by  the  said  J.  R.  Holmes,  or  any  one 
for  him,  for  the  year  1911,  and  that  there 
had  been  no  resumption  of  work  "by  the  said 
J.  R.  Holmes. 

"Seventh.  That  on  May  17,  1912,  the  plain- 
tiffs herein  duly  filed  in  the  United  States 
land  office  at  Phoenix  their  adverse  claim 
and  protest  against  said  mineral  applica- 
tion No.  016997  aforesaid,  and  brought  their 
action  in  this  court  In  support  thereof  with- 
in 30  days  thereafter. 

"Eighth.  That  after  the  location  of  said 
Lucky  Chance  and  lAicky  Budge  mining 
claims,  and  prior  to  March  21,  1912,  the 
plaintiffs  notified  defendant  that  they  bad 
located  said  claims. 

"Ninth.  That,  for  the  greater  part  of  the 
time  since  the  attorney  In  fact  for  the  de- 
fendant made  his  original  application  for 
patent,  the  defendant  has  been  absent  from 
Arizona,  In  northern  California,  and  that  the 
letters  and  notices  sent  out  from  the  land 
office  respecting  said  application  hare  been 
sent  to  his  said  attorney  in  fact  For  that 
reason,  it  has  been  in  most  cases  many 
weeks  before  the  defendant  personally  be- 
came aware  of  the  situation,  and  particularly 
is  this  true  of  the  letter  of  the  Commissioner 
dated  December  8,  1910,  which  defendant  did 
not  learn  of  until  months  thereafter,  and 
the  letter  of  September  15,  1911,  canceling 
the  entry.  That  the  only  reason  defendant 
did  not  i>erform  his  assessment  work  for 
1911  was  that  he  in  good  faith  believed  that 
the   defects   in   his    application   were   only 


technical,  as  he  atlll  b^evea,  and  that,  after 
having  paid  In  his  money  to  the  United 
States,  he  was  wholly  relieved,  morally  and 
legally,  from  any  further  expenditure  on 
said  claims,  and  that  the  legal  title  theieto 
was  held  for  him  in  tmst  by  the  United 
States  pending  the  issuance  of  patent." 

The  findings  follow  the  stipulation  of  the 
facts  in  all  material  particulars.  The  date 
of  the  letter  of  the  Assistant  Commissioner 
of  the  (General  liand  Office  canceling  the  «i- 
try  is  given  in  the  findings  as  of  December 
15,  1911,  while  the  fact  appears  that  sndi 
letter  bears  date  of  September  15,  19U. 
The  mistake  in  the  month  is  evidently  a  cler- 
ical error,  and  Is  not  material.  The  de- 
fendant, in  his  cross-complaint,  alleges  tbat 
his  former  entry  was  canceled  by  the  General 
Land  Office  on  the  15th  of  September,  1911, 
"for  the  sole  and  only  reason  that  the  appli- 
cation therefor  had  been  made  by  an  at- 
torney in  fact  of  said  cross-plalntlff  while 
said  cross-plaintiff  was  an  actual  resident  of 
Mohave  coimty,  Arizona."  The  same  lan- 
guage is  used  by  the  court  in  the  findings  of 
fact;  while  the  evidence  on  that  point  ai 
contained  in  the  letter-  is  that  the  entry  was 
canceled  for  the  reason  "no' proper  affidavit 
of  continuous  posting  has  been  furnished." 
The  letter  of  the  General  Land  Office  dis- 
closes that  the  affidavit  of  continuous  post- 
ing of  the  notice  of  the  application  for  patent 
and  the  "charges  and  fees  were  sworn  to  bj 
Charles  W.  Miller,  Jr.,  as  attorney  in  fact: 
whereas  applicant  stated  in  his  affidavit  of 
citizenship  that  he  was  a  resident  of  Arizona, 
and  therefore  within  the  land  district" 

[3]  The  decision  of  the  General  Land  Of- 
fice canceling  the  entry  of  public  lands  Is 
binding  upon  the  courta  when  such  decision 
has  become  final.  Smelting  Co.  y.  Kemp, 
104  U.  S.  636,  26  L.  Ed.  876;  Knight  v. 
United  Land  Association,  142  U.  S.  211,  12 
Sup.  Ct  258,  35  L.  Ed.  974. 

The  decision  of  cancellation  was  rendered 
September  15,  1911.  Appellee  contends  that 
bis  renewed  application  for  iwtent  made  on 
March  21,  1912,  upon  the  same  official  8n^ 
vey  and  payment  of  the  purchase  price  of 
the  lands,  was  and  is  a  continuation  of  bis 
original  ai^lication.  The  court  properly 
finds  that  the  application  of  March  21,  1912, 
was  a  "mineral  application."  Beyond  ques- 
tion such  application  was  an  original  appli- 
cation for  a  patent,  which  required  the  per- 
formance of  every  act  and  thing  required  by 
the  laws  to  be  performed  in  the  same  manner 
and  to  the  same  extent  as  if  no  former  ap- 
plication had  been  made. 

[4]  The  official  mirvey  of  the  premises  may 
be  made  to  serve  for  the  two  applications  so 
far  as  the  proceedings  of  the  last  application 
has  progressed.  The  mere  canceling  of  the 
entry,  in  which  the  official  survey  was  a 
part,  in  no  manner  affected  the  plat  and 
field  notes  of  the  survey,  or  prohibited  their 
use  or  a  copy  of  them  to  be  used  in  a  sab- 
sequent  application  for  a  patent  for  the  same 
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premlKS.  The  pnrcliase  price  of  the  land 
must  be  on  deposit,  and  so  remain  until  ac- 
cepted by  the  Interior  Department  The  In- 
terior Department  has  no  right  to  accept  the 
purchase  price  of  public  lands,  and  appro- 
priate the  same  to  the  sale  of  any  specific 
tract  of  public  lands,  until  the  purchaser  has 
met  all  the  conditions  prescribed  by  law  and 
the  legal  regulations  made  pursuant  thereto 
-which  entitle  him  to  the  full  legal  right  to 
become  the  purchaser. 

[S]  The  decision  of  the  land  office  in  this 
case  canceling  the  entry  is  conduslTe  that 
the  entryman  failed  to  meet  all  such  condi- 
tions, vis.:  He  failed  to  furnish  a  proper 
"affidavit  of  contlnuons  posting."  Section 
2325,  U.  S.  Hey.  St  (U.  S.  Comp.  St  1901,  p. 
1428),  requires  of  the  claimant  for  a  patent: 
**  *  *  *  At  the  expiration  of  the  sixty  days 
of  publication  the  claimant  shall  file  his  affi- 
davit, showing  that  the  plat  and  notice  have 
been  posted  In  a  conspicuous  place  on  the 
claim  during  such  period  of  publication.  If 
no  adverse  claim  shall  have  been  filed  with 
the  register  and  receiver  of  the  proper  land 
office  at  the  expiration  of  the  sixty  days  of 
publication.  It  shall  be  assumed  that  the  ap- 
plicant is  entitled  to  a  patent,  upon  the  pay- 
ment to  the  proper  officer  of  five  dollars  per 
acre,  and  that  no  adverse  claim  exists;  and 
thereafter  no  objection  from  third  parties  to 
the  issuance  of  a  patent  shall  be  heard,  ex- 
cept It  be  shown  that  the  applicant  has 
failed  to  comply  with  the  terms  of  this  chap- 
ter. Provided,  that  where  the  claimant  for 
a  patent  is  not  a  resident  of  or  within  the 
land  district  wherein  the  vein,  lode,  ledge,  or 
deposit  sought  to  be  patented  Is  located,  the 
application  for  patent  and  the  affidavits  re- 
quired to  be  made  In  this  section  by  the  claim- 
ant for  such  patent  may  be  made  by  his,  her, 
or  its  authorized  agent,  where  said  agent  is 
conversant  with  the  facts  sought  to  be  es- 
tablished by  said  affidavits." 

[8]  The  cancellation  of  the  entry  adjudi- 
cates the  tact  that  the  entryman  obtained  no 
title  at  all  by  his  entry,  'and  by  such  act  of 
the  land  office  the  entryman  is  deprived  of 
the  ability  to  claim  any  right  under  his  re- 
ceipt Murray  v.  Folglase,  23  Mont  401, 
69  Fac.  439. 

The  mere  fact  that  the  amount  of  money 
sufficient  to  purchase  the  ground  remained  on 
deposit  after  the  entry  was  canceled  could 
give  appellee  no  eqtiltable  rights  to  the 
ground  he  wished  to  purchase  therewith. 
Neither  would  the  fiict  that  appellee  procured 
an  official  survey  to  be  made  of  the  ground 
alone  create  any  title  thereto  in  appellee. 

The  contention  of  appellee  that  the  renew- 
ed application  for  patents  was  made  by  him 
on  March  21,  1912,  upon  the  same  official 
survey  and  payment  of  the  purchase  price, 
Is  unsound.  The  application  of  March  21, 
1912,  was  an  original  application  for  patr 
ent  oTpea  to  all  attacks  that  may  properly 
and  legally  be  directed  against  such  appllca- 
tloD,  notwithstanding  the  former  application 


and  the  official  survey,  and  money  remaining 
on  deposit 

[7]  The  appellee,  in  making  the  application 
for  a  patent  on  March  21,  1912,  thereby  ac- 
cepted and  acquiesced  tn  the  decision  of  the 
General  Land  Office  canceling  his  former  en- 
try. From  the  date  of  cancellation,  Septem- 
ber 15,  1911,  the  appellee's  right  to  the  pos- 
session of  the  grounds  located  depended  up- 
on the  locations  and  the  rights  arising  there- 
from ^  under  the  laws  pertaining  thereto. 
Adam's  V.  Folglase,  32  Land  Dec.  Dep.  Int 
477;  Murray  v.  Folglase,  28  Mont  401,  59 
Fac.  439;  McGowan  v.  Alps  Consol.  Mln. 
Co.,  23  Land  Dec.  Dep.  Int.  113;  McKnight  v. 
El  Paso  Brick  Co.,  16  N.  M.  721,  120  Fac. 
094,  Ann.  Cas.  1912D,  1800;  Peoria  ft  Colo. 
M.  ft  M.  Co.  V.  Turner,  20  Colo.  App.  474, 
79  Fac.  915;  Martin's  Mining  Law,  p.  28, 
141. 

The  last  authority  says :  "The  cancellation 
of  the  entry — of  the  receiver's  receipt — Is, 
like  its  issuance,  a  mere  Incident  In  the  pro- 
ceedings prescribed  for  procuring  title  from 
the  government  Although  the  receiver's  re- 
ceipt while  it  remains  in  force  is  evidence  of 
compliance  with  preliminary  patent  condi- 
tions, yet  its  revocation,  and  nothing  more,  of 
Itself,  does  not  evidence  either  a  forfeiture  or 
relinquishment  of  the  location  or  claim  by 
the  applicant  It  has  no  necessary  connec- 
tion either  with  the  segregation  of  the  land 
from  the  public  domain  or  its  restoration 
thereto." 

The  question  at  issue  in  this  appeal  is 
whether  the  appellee's  right  to  the  possession 
of  the  lands  was  forfeited  by  his  failure  to 
perform  the  annual  assessment  work  thereon 
for  the  year  1911.  The  trial  court  as  a  con- 
clusion of  law  decided  appellee  had  not 
abandoned  the  lands  by  such  failure,  or  oth- 
erwise. The  court  failed  to  pass  upon  the 
question  of  forfeiture,  although  such  was  the 
question  involved  in  the  case. 

[I]  "Abandonment,  as  applied  to  mining 
claims  held  by  location  merely,  takes  place 
only  when  the  locator  voluntarily  leaves  his 
claim  to  be  appropriated  by  the  next  comer, 
wltbont  any  Intention  to  retake  or  claim  it 
again,  and  regardless  of  what  may  become 
of  it  In  the  future.  A  forfeiture  takes  place 
by  operation  of  law,  without  regard  to  the 
intention  of  the  appropriator,  whenever  he 
neglects  to  preserve  his  right  by  complying 
with  the  condltionB  imposed  by  law;  that 
Is,  to  make  the  required  annual  expenditures 
upon  the  claim  within  the  time  allowed.  The 
former  involves  an  inquiry  of  fact  as  to  the 
intention  as  well  as  the  act;  in  regard  to 
the  latter  the  inquiry  Is:  Has  the  required 
expenditure  been  made  as  the  law  com- 
mands?" McKay  v.  McDougall,  26  Mont.  258, 
262,  64  Fac.  669,  670,  87  Am.  St  Rep.  395, 
397,  and  note  page  403. 

[I]  It  Is  a  conceded  fact  that  the  expendi- 
tare  was  not  made  for  the  year  1911.  We 
have  seen  that  on  September  15,  1911,  and 
thereafter,  the  appellee  was  holding  the  lands 
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on  the  petitions  and  several  answers  and 
croEs-petltlons,  and  the  seTeral  replies  of  the 
parties  hereto  and  the  evidence,  the  conrt 
being  fully  advised  In  the  premises  does 
now  find  tiiat  said  Crow  creels  is  composed 
of  North  Crow  creek,  Middle  Crow  creek  and 
South  Crow  creek;  that  said  South  Crow  Is 
composed  of  the  North  branch  of  South  Crow 
creek,  and  the  South  branch  of  South  Crow 
creek;  that  divers  persons,  parties  hereto, 
have  located  ditches  and  appropriated  water 
of  these  various  streams,  and  that,  in  order 
to  adjudicate  as  to  the  priorities  of  the  rights 
of  all  the  parties  hereto,  it  is  necessary  for 
the  court  to  adjudicate  the  rights  growing 
out  of  each  of  the  said  streams  as  between 
themselves  and  the  parties  below  them  on 
the  main  stream.  The  court  further  finds 
that  It  Is  impossible  at  this  time,  in  the  un- 
certainty attendant  upon  Irrigation  and  the 
Incomplete  experience  of  the  persons  appro- 
priating water,  to  definitely  ascertain  and  fix 
the  amount  of  water  In  feet  or  inches  to 
which  each  party  defendant  is  entitled." 
Notwithstanding  this  recital,  the  court  did 
proceed  to  fix  the  priorities  and  the  amount 
to  at  least  some  of  the  parties  who  were  be- 
fore the  court.  Including  the  defendant  here 
and  the  plaintiff's  predecessor  In  interest. 
We  cannot  assume  that  such  recital  did,  in 
fact,  nor  was  it  intended  by  the  trial  court 
to,  have  the  effect  of  vitiating  the  decree, 
or  that  part  of  the  decree  following  those 
words.  The  court  by  its  decree  did  fix  the 
order  of  the  priorities  as  a  finaUty,  and  at- 
tempted to  allot  the  amount  of  water  to  the 
parties,  stating  In  figures  the  number  of 
cubic  feet  of  water  per  second  of  time  al- 
lotted to  each.  As  to  the  water  rights  of 
Cheyenne,  the  decree  of  adjudication  re- 
cites: 

"(1)  The  dty  of  Cheyenne  is  entitled  to 
have  twelve  thousand  four  hundred  and 
eighty-one  (12,481)  cubic  feet  of  water  per 
second  of  time  for  the  use  of  its  inhabitants, 
of  water  of  Crow  creek  proper.    •    »    • 

''(24a)  The  City  of  Cheyenne  is  entitled  to 
sufficient  of  the  waters  of  Crow  creek  to 
irrigate  60  acres  of  land  not  to  exceed  4.5 
cubic  feet  per  second  of  time." 

"XIV.  The  court  finds  that  the  city  of 
Cheyenne  as  against  each  and  every  and  all 
approprlators  of  water  from  the  main  Crow 
creek  and  its  tributaries,  and  as  against  all 
other  persons.  Is  entitled  by  priority  of  right 
for  the  use  of  its  Inhabitants  to  twelve  thou- 
sand four  hundred  and  eighty-one  cubic  feet 
of  water  per  second  of  time  of  the  water 
of  Crow  creek;  and  the  court  finds  that  the 
said  dty  of  Cheyenne  is  entitled  to  an  in- 
junction against  each  and  every  approprlator 
of  water  from  Crow  creek  or  any  of  its  trib- 
utaries enjoining  liim  and  them  to  permit 
sufficient  water  to  fiow  down  to  the  city  ditch 
and  city  of  Cheyenne  pipe  Une  to  satisfy  the 
said  prior  right  of  the  said  city  and  enjoin- 
ing him  and  them  from  diverting  water  from 
said  Crow  creek  or  either  of  its  tributaries 


in  sncb  a  manner  or  to  sacb  an  extmt  as 
will  in  any  wise  interfere  with  the  said 
prior  right  of  the  said  dty  of  Cheyenne." 

[3]  It  is  contended  that  the  allowance  to 
the  defendant  of  "twelve  thousand  and  fonr 
hundred  and  eighty-one  (12,481)  cubic  feet  of 
water  per  second  of  time  for  the  use  of  its 
Inhabitants  of  waters  of  Crow  creek  proper 
is  void  upon  its  face,  of  no  effect  and  am- 
biguous, uncertain,  unintelligible,  and  not 
capable  of  being  enforced."  We  see  nothing 
upon  the  face  of  the  adjudication  that  would 
warrant  us  in  sustaining  this  contention  or 
either  of  them.  Plaintiff  does  not  base  his 
argument  upon  anything  unintelligible  or 
ambiguous  appearing  on  the  face  of  the  de- 
cree, but  upon  allegations  aliunde  to  tbe 
effect  that  in  low  water  there  was  only  10 
cubic  feet  of  water,  and  in  time  of  high  water 
not  to  exceed  20  cubic  feet  in  the  source  of 
supply  and  available  for  any  purpose.  The 
eighth  paragraph  of  tbe  petition  is  as  fol- 
lows, viz.:  "Notwithstanding  said  pretended 
and  void  decrees,  said  dty  defendant  at 
times  pretends  that  it  is  entitled  to  twelve 
and  *«/i«o  cubic  feet  of  water  flowing  per 
second  of  time  from  the  said  watws  of  Crow 
creek  and  its  said  tributaries  and  branches, 
and  at  other  times  pretends  that  it  is  en- 
titled to  all  of  said  water,  and  plaintiff  al- 
leges that  all  of  said  pretenses  and  claims 
of  said  city  defendant  are  and  have  always 
been  false,  vexatious,  and  void,  and  in  di- 
rect, hostile,  and  flagrant  disregard  of  tUs 
plaintiff  and  other  owners  of  lands  and  water 
rights  connected  therewith  on  said  Middle 
Crow  creek."  Taking  these  allegations  as 
true,  then  the  daim  of  tbe  city  has  never  at 
any  time  been  to  tbe  extent  of  12,481  cubic 
feet  of  water  per  second  of  time  as  fixed 
and  allowed  in  the  decree.  It  nowhere  ap- 
pears in  the  petition  that  in  such  adjudica- 
tion the  court  found  the  amount  of  water 
available  in  the  source  of  supply  other  than 
what  might  be  implied  from  the  allotments. 
Indeed  the  plaintiff  in  order  to  maintain  his 
petition  treats  and  regards  the  decree  as 
void  on  its  face,  but  the  court  which  ren- 
dered such  Judgment  and  decree,  admittedly 
having  the  parties  before  it  and  Jurisdic- 
tion of  the  subject-matter,  had  Jurisdiction 
to'  enter  a  decree.  The  decree  entered  must 
fall,  If  at'  all,  for  defects  if  any  apparent  on 
its  face  (23  Cyc.  1095,  1096,  1235),  yet  plain- 
tiff goes  outside  of  the  decree  and  rests  upon 
pleaded  facts,  so  far  as  this  demurrer  is  con- 
cerned, to  avoid  the  decree.  The  distinction 
between  a  voidable  decree  and  a  void  decree 
for  the  purpose  of  collateral  attack  is  so 
well  recognized  that  it  needs  but  little  dis- 
cussion. 

[4]  It  is  tbe  universal  rule  that  a  decree 
which  is  voidable  only  Is  not  subject  to 
collateral  attack  (23  Cya  1095,  1096),  but  may 
be  subject  to  a  direct  attack.  As  stated  by 
the  United  States  Supreme  Court:  "The  doc- 
trine of  this  court  and  of  all  the  courts  of 
this  country  is  finally  established  that  if  tbe 
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court  In  whlcb  tbe  proceedings  took  place 
had  Jurtsdlctlon  to  render  the  judgment 
which  it  did,  no  error  in  its .  proceedings 
which  did  not  affect  the  Jurisdiction  will 
render  tbe  proceedings  void,  nor  can  such 
error  be  considered  when  tbe  Judgment  is 
brought  collaterally  into  question."  Mc- 
6oon  V.  Scales,  9  Wall.  23,  19  L.  Ed.  545.  A 
judgment  or  decree  which  is  void  upon  its 
face  aiS  Oyc  1059)  may  anywhere  be  treated 
and  Ignored  as  of  no  binding  force  or  effect 
23  Cyc.  1055,  1070,  1073. 

[S]  Plaintiff  says  in  his  brief  that  the  al- 
lowance to  the  city  of  such  a  large  quantity 
of  water  as  mentioned  in  the  decree  may  be 
claimed  to  be  "a  clerical  error,  or  a  mis- 
prision of  the  clerk,  but  that  matter  cannot  be 
altered  or  reformed  now."  Section  4650, 
Comp.  St  1910,  provides  that  a  district  court 
may  vacate  or  modify  Its  own  judgment  or 
order,  after  the  term  at  which  tbe  same  was 
made,  "for  mistake,  neglect  or  omission  of 
tbe  clerk,  or  Irregularity  in  obtaining  a  Judg- 
ment or  order,"  and  section  4659  limits  pro- 
ceedings In  such  causes  to  three  years.  Both 
of  these  sections  were  enacted  In  1886  by 
tbe  Ninth  Legislative  Assembly  of  the  terri- 
tory of  Wyoming  as  a  part  of  chapter  60, 
S.  L.  1886,  being  "An  act  to  establish  a 
code  of  ClvU  Procedure  for  Wyoming  terri- 
tory," and  appear  as  sections  2701  and  2710, 
Bev.  St  1837,  and  as  section  3795  and  3804, 
Rev.  St  1899.  It  is  thus  seen  that  tbe  plain- 
tiff's predecessor  in  Interest  and  plaintiff,  if 
be  succeeded  to  his  interest  In  time  to  do 
80,  had  three  years  after  the  entry  of  such 
decree  within  which  to  apply  to  tbe  court 
in  which  it  was  rendered  to  modify  it  No 
sudi  application  was  made.  The  adjudica- 
tion here  is  analogous  to  a  Judgment  or  ver- 
dict which  is  excessive  in  amount  where  a 
party  through  negligence  has  failed  to  take 
steps  within  the  statutory  period  allowed 
to  correct  or  modify  such  Judgment  In 
such  case  the  negligeit  party  has  lost  his 
remedy.  C!ounseI  for  plaintiff  says:  "Tbe 
decree  as  it  stands  in  its  enormity  cannot 
now  be  changed.  Consequently  it  cannot 
now  be  enforced."  In  view  of  tbe  statute 
we  think,  through  the  laches  of  the  plaintiff 
or  of  bis  predecessor  In  Interest  or  both,  tbe 
decree  cannot  be  corrected  or  reformed,  but 
we  are  not  prepared  to  say  upon  the  face 
of  the  decree  that  it  cannot  be  enforced.  To 
do  so  we  mtist  take  into  consideration  facts 
aliunde  pleaded  in  the  petition  and  upon 
which  plaintiff  relies  to  avoid  the  decree. 
The  decree,  in  effect,  declared  a  first  priority 
in  flivor  of  the  city,  and  reserved  to  it  as 
against  all  others  a  definite  number  of  cubic 
feet  of  water  from  the  source  of  supply  per 
second  of  time.  The  decree  was  upon  its  face 
definite  in  time  and  amount  1  Weil  on  Wa- 
ter Rights,  726.  It  may  be  that  such  an 
amount  of  water  as  alotted  to  the  dty  can- 
not be  obtained  from  the  source  of  supply, 
but  that  does  not  appear  upon  the  face  of 
tbe  decree,  aad  U  the  error  was  in  writing 


In  the  decree  a  greater  nomber  of  cubic  feet 
than  the  court  actually  or  intended  to  allow, 
such  error  could  have  been  corrected  upon 
timely  application,  or,  if  the  allowance  of 
such  an  amount  was  intended  by  tbe  court 
and  was  erroneous  for  any  reason,  then  by 
proceedings  in  error  within  two  years  to 
the  Supreme  Court  for  correction  in  that 
respect;  but  the  laches  of  tbe  plaintiff  in 
failing  to  do  either  would  not  operate  as  a 
forfeiture  of  tbe  amount  of  water  to  which 
the  dty  was  entitled. 

[I]  2.  It  is  contended  tbat  the  adjudica- 
tion is  at  most  Interlocutory.  It  is  not  so  in 
form.  Upon  the  hearing  the  court  stated  tbe 
order  of  priorities  and  tbe  city  was  allowed 
a  specific  amount  of  water.  If  the  amount 
so  allowed  was  excessive,  it  is  at  least  definite 
in  amount  and  was  subject  to  correction  for 
error  within  a  Umlted  time,  and  aside  from 
this  the  other  parties  to  such  adjudication, 
including  the  plaintiff,  were  perpetually  en- 
Joined  from  interfering  with  tbe  city's  right 
as  fixed  by  the  adjudication. 

[J]  Tbe  plaintiff  complained  of  the  allow- 
ance to  tbe  dty  of  4.5  cubic  feet  of  water 
per  second  of  time  for  tbe  Irrigation  of  60 
acres  of  land.  That  part  of  the  decree  does 
not  state  where  this  land  is  or  describe  It, 
but  tbe  petition  without  aity  description  al- 
leges tbat  it  la  outside  the  limits  of  the  dty. 
There  is  no  allegation  to  tbe  effect  that  the 
dty  has  used,  is  using,  or  threatens  to  use 
the  amount  so  allowed  or  any  part  thereof 
for  irrigating  such  land.  No  damage  done  or 
threatened  is  shown  with  reference  to  this 
allowance. 

3.  It  is  alleged  that  the  dty,  in  pursuance 
of  different  contracts  with  tbe  United  States 
of  America  to  which  plaintiff  nor  bis  prede- 
cessors in  interest  were  parties  or  ever  as- 
sented, is  furnishing  water  from  its  supply 
not  necessary  for  the  use  of  tbe  dty's  in- 
habitants to  Fort  D.  A.  Russell  Military  Res- 
ervation and  its  Inhabitants,  which  reserva- 
tion Is  situate  outside  of  and  about  three 
miles  westerly  from  tbe  dty,  to  the  damage 
of  plaintiff.  That  originally  tbe  headgate 
of  tbe  dty's  ditch  was  situated  about  six 
miles  from  the  dty  on  Crow  creek  proper, 
lower  down  on  said  creek  than  plalntilTs 
land  and  above  said  military  reservation. 
Tbat  such  contracts  were  made,  executed, 
and  ratified  prior  to  tbe  matters  complained 
of  in  plaintiff's  petition.  That  the  dty  ob- 
tained confirmation  and  ratification  of  these 
contracts  by  an  act  of  tbe  Eleventh  State 
Legislature  of  the  state  of  Wyoming,  en- 
titled, "An  act  emiMwering  special  charter 
dties  having  a  population  of  not  less  than 
ten  thousand  inhabitants  to  eater  into  and 
perform  contracts  with  the  United  States 
government,  its  departments  or  representa- 
tives, to  supply  water  for  tbe  use  of  military 
posts,  forts  or  stations  of  the  United  States 
adjoining  such  dties  and  validating  such  con- 
tracts heretofore  made,"  approved  February 
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16, 1911.  nut  none  of  said  agreements  have 
ever  been  assented  to,  ratlfled,  or  acquiesced 
In  by  the  plaintiff  or  any  of  bis  predecessors 
In  title  of  In  and  to  his  said  lands  and  prem- 
ises, and  the  water,  water  rights,  and  appro- 
priations of  water  connected  therewith,  nor 
has  plaintiff  and  his  said  privies  and  prede- 
cessors in  title  ever  assented  to,  aoQulesced 
in,  or  ratified  any  of  the  nses  of  the  said  dty 
defendant  or  said  military  post  and  Its  ap- 
purtenant reservation  of  any  of  the  waters 
of  said  Crow  creek.  That  the  dty  has  con- 
structed two  reservoirs  in  order  to  impound 
and  store  the  waters  of  Middle  Crow  creek, 
viz.:  The  Oranite  Springs  reservoir  in  sec- 
tion 16,  township  14  north,  of  range  70  west, 
of  Laramie  county,  and  about  eight  miles 
westerly,  higher  up  and  above  plaintifTs  land, 
and  the  Crystal  Lake  reservoir  also  located 
about  five  miles  westerly,  higher  up  and 
above  plalntiflfs  lands  and  premises  on  said 
Middle  Crow  creek,  for  the  Impounding  and 
storage  of  the  waters  of  said  creek.  That 
thereafter  and  in  1909  the  dty  constructed 
a  main  pipe  line  from  Crystal  Lake  reservoir 
easterly  and  lower  down  on  said  creek  than 
said  Granite  Springs  reservoir  to  said  Fort 
D.  A.  Russell  and  to  said  dty  of  Cheyenne 
for  the  purpose  of  carrying  all  the  waters  of 
said  Middle  Crow  creek  from  both  reservoirs 
to  said  fort  and  the  dty.  That  the  taking 
of  the  water  from  said  creek  In  so  t&T  as  the 
change  from  the  original  point  of  diversion 
below  to  a  place  above  plaintUTs  land  was  a 
flagrant  violation  of  plaintiff's  rights,  as  by 
80  doing  all  the  water  was  impounded,  taken 
into  conduits  or  pipe  lines,  and  conducted 
down  by  plaintiff's  land  and  premises,  thus 
depriving  him  of  his  water  supply  for  Irriga- 
tion, to  the  permanent  Injury  to  his  land  in 
the  sum  of  |9,000;  the  use  of  the  water  for 
his  live  stock  for  the  years  of  1910  and  1911 
in  the  sum  of  $2,000 ;  the  loss  of  his  hay  crop 
for  the  year  1910  in  the  sum  of  $3,000,  and 
the  loss  of  his  hay  crop  for  the  year  1911 
in  the  sum  of  $3,000 ;  in  all  the  sum  of  $16,- 
000,  for  which  Judgment  is  demanded  with 
interest,  and  the  further  sum  of  $10,000  ex- 
emplary damages.  Taking  these  allegations 
as  true,  it  is  apparent  that  the  respective 
rights  of  the  parties  must  be  measured  by 
the  decree  made  on  April  18,  1888.  If,  as  al- 
leged in  the  petition,  the  dty  had  bound  It- 
self by  a  contract  with  the  United  States  to 
furnish  water  to  Fort  D.  A.  Sussell,  its  in- 
habitants and  appurtenant  military  reserva- 
tion, which  it  cannot  fulfill  except  by  depriv- 
ing the  plaintiff  of  any  benefit  from  and  use 
of  his  appropriation,  the  answer  is  twofold : 
[I]  0)  The  dty's  priority  precedes  plain- 
tUTs appropriation,  and  (2)  plaintiff  is  not 
in  a  position  to  complain  of  the  dty  selling 
its  property  or  right  to  use  the  water  within 
the  limits  of  its  appropriation.  The  first 
proposition  has  been  discussed.  As  to  the 
second  proposition,  it  was  said  by  this  court 
m  Edwards  t.  City  of  Cheyenne,  19  Wyo. 


110, 160:  "It  Is  wdl  settled  that  a  municipal- 
ity may  devote  to  other  purposes  that  po^ 
tion  of  its  public  property  not  required  tor 
public  use  without  interfering  with  the  pub- 
lic character  of  the  property,  or  the  right  to 
acquire  it,  when  the  original  or  main  purpose 
is  that  which  the  law  authorizes."  The  orig- 
inal or  main  purpose  of  the  dty  was  to  ac- 
quire a  suffident  water  supply  for  the  wants 
and  needs  of  its  Inhabitants,  both  for  domes- 
tic puriMses  and  protection  from  fire.  The 
accomplishment  of  that  purpose  was  within 
the  scope  of  the  corporation  powers  of  the 
city.  It  was  so  provided  by  the  charter 
(Charter  of  Cheyenne,  7th  subd.  {  13T9, 
[Comp.  St  1910]),  which  antedated  the  de- 
cree that  the  dty  in  its  corporate  capacity 
was  and  la  authorized  and  empowered  to 
enact  ordinances  "to  provide  the  dty  with 
water."  Thereafter  and  in  1887,  prior  to  the 
adjudication,  the  territorial  Le^slatnre  by 
an  enactment  authorized  the  dty  to  cod- 
struct  a  water  system  and  issue  bonds  and 
use  the  proceeds  for  the  construction  of  such 
system  and  which  appears  as  chapter  112, 
Comp.  St  1910.  It  will  be  observed  that  the 
plaintiff  does  not  question  but  afllrms  the 
validity  of  such  contracts,  and  alleges  that 
the  water  covered  by  his  appropriation  is 
necessary  to  the  dty  to  fulfill  its  contract 
with  the  United  States  to  supply  Fort  D.  A 
Russell,  its  inhabitants,  and  the  military  res- 
ervation with  water.  It  will  be  further  ob- 
served that  the  water  so  contracted  to  be 
supplied  is  within  the  limits  of  the  appropri- 
ation as  decreed  to  the  dty. 

[I]  The  dty  was  not  limited  in  the  amount 
of  its  appropriation  to  the  needs  of  its  citi- 
zens at  the  time  of  the  adjudication.  Tbis 
court  further  held  in  Edwards  v.  City  of 
Cheyenne,  19  Wyo.  at  page  167, 114  Pa&  677, 
122  Pac.  900,  that  a  munidpal  corporation 
may  lawfully  dispose  of  any  excess  of  water 
supplied  by  its  system  for  other  than  purely 
munidpal  uses.  The  right  to  the  use  of  the 
water  by  the  dty  having  accrued  in  the 
amoimt  of  and  as  fixed  by  the  decree,  the 
dty  had  the  right  to  dispose  of  and  apply 
its  surplus  water  to  a  beneficial  use  up  to  the 
amount  of  its  api«oprlation,  even  though  by 
so  doing  it  left  no  water  in  the  credc  for 
subsequent  approprlators. 

[10]  The  change  of  the  headgate  from  its 
original  place  is  a  right  which  has  been  rec- 
ognized by  this  court,  provided  such  change 
does  not  injure  other  approprlators  from  the 
same  source  of  supply.  Johnston  v.  Irrigat- 
ing Co.,  13  Wyo.  208,  79  Pac.  22,  70  L.  E.  A 
341, 110  Am.  St  Rep.  986.  At  the  time  of  the 
adjudication  here  complained  of,  the  dtr 
was  not  limited  by  law  to  the  appropria- 
tion of  only  the  amoimt  of  water  required  or 
necessary  for  the  inhabitants  of  the  dty,  bat 
might  appropriate  and  acquire  more  than 
suffident  for  those  purposes  as  they  then 
existed,  and  this  was  done.  If  the  tl^t  to 
change  the  point  of  diversion  were  denied, 
such  appropriation  might  be  insnffidait  foe 
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tbe  city,  u  Its  needs  and  wants  In  tbat  re- 
spect angmented  by  reason  of  increased 
population. 

[11]  4.  It  Is  alleged  that  prior  to  and  since 
tbe  BdjDdlcatlon  on  April  18,  188S,  bereinbe- 
fore  referred  to,  the  plalntlfl  acquired  title 
to  tbe  ase  of  the  water  by  adverse  user  for 
tbe  period  of  24  years.    We  have  no  express 
Btatatory  provision  covering  or   conferring 
tbe  rlgbt  to  acquire  title  to  municipal  proper- 
ty by  adverse  user  as  against  the  munld- 
I«ll^,  which  property  Is  held  by  It  in  trust 
for  lt8  Inhabitants,  and  in  such  case  the  right 
Is  denied  by  the  great  weight  of  authority. 
It  Is  said  in  2  Ency.  L.  &  P.   at  page  662, 
that:    'The  rule  announced  in  a  -great  ma- 
jority of  the  decisions,  in  the  absence  of  any 
express  statutory  provisions,  that  such  cor- 
porations with   regard    to    lands    held   for 
pobllc  use,  act  in  a  sovereign  capacity  and 
title  to  such  lands  cannot  be  acquired  as 
against  the  municiitallty  by  adverse  posses- 
sion."   The  text  is  supported   by  a  great 
many  decisions  dted  in  the  footnotes,  and  by 
parity  of  reasoning  tbe  same  rule  would  ap- 
ply to  other  property  held  by  the  municipal- 
ity in  trust  for  its  inhabitanta    In  Norrell 
T.  Augusta  R.,  etc.,  Co.,  116  Oa.  813,  42  8. 
a  486,  S9  L.  R.  A.  101,  the  court  said:    "Aft- 
er a  careful  consideration  of  the  question, 
we  are  of  opinion  that  the  better  view  is  that 
prescription  does  not  run  against  a  munici- 
pal corporation  in  regard  to  land  held  by  it 
for  tbe  benefit  of  tbe  whole  public.     While 
It  may  be  entirely  proper  to  apply  the  doc- 
trine of  adverse  possession  and  prescription 
to  a  city  in  matters  in  which  it  is  concern- 
ed In  a  capacity  whldi  is  private  rather  than 
goremmental  in  its  nature,  we  think  that  ad- 
Terse  possession  by  an  individual  of  property 
beld  by  a  dty  for  the  benefit  and  use  of  the 
whole  public  should  not  be  allowed  to  ripen 
Into  a  prescriptive   title.     The  city  is  in 
Mme  resiiects  not  a  division  of  the  state,  but 
It  is  at  least  an  agent  of  the  state  exercis- 
ing, within  certain  limits,  governmental  func- 
tions and  powers.     If  prescription  does  not 
ran  against   tbe  state,  it  should  not   run 
'gainst  a  dty  In  respect  to  rights  which  are 
hitrusted  to  tbe  dty  for  tbe  benefit  of  tbe 
public  generally,  and  as  to  which  it  exercises 
gOTemmental  powers.    A  municipal  corpora- 
tion is  Intrusted  with  tbe  care  and  control  of 
its  streets  for  tbe  use  and  benefit,  not  of  its 
own  inhabitants  merely,  but  of  the  whole 
PnbUc,  and  prescription,  which  does  not  run 
against  the  state,  should  not  run  against  its 
trustee"    Such,  we  think,  la  the  better  rea- 
soning, and  is  supported  by  the  great  weight 
of  authority  and  to  which  many  courts  have 
la  biter  cases  acceded,  although  a  contrary 
doctrine  bad  been  announced  In  earlier  de- 
cisions.    Tbe  prindple  is  applicable  in  the 
case  before  us,  for  it  may  with  equal  pro- 
priety be  said  that  tbe  dty  of  Cheyenne,  In 
tbe  matter  of   acquiring   and   holding   the 


right  to  tbe  use  of  water  for  the  benefit  of 
the  whole  public,  acta  as  the  agent  of  tbe 
state  in  exercising,  within  the  provisions  of 
its  charter  and  the  statutory  law,  govern- 
mental functions  and  powers,  and  as  already 
stated  the  securing  of  water  suffldent  not 
alone  for  its  present  but  such  as  may  be 
necessary  for  its  future  inhabitants  was  and 
is  wlthbi  its  governmental  powers.  Upon 
the  facts  alleged  we  are  of  tbe  opinion  that 
plaintifTs  theory  of  title  by  adverse  user  Is 
untenable. 

It  is  apparent  tliat  in  order  for  tbe  plaln- 
tifr  to  recover  damages  for  infringement  up- 
on bis  right  to  tbe  use  of  tbe  water  here  in- 
volved he  must  allege  and  show  a  superior 
right  to  the  use  of  tbe  water.  His  contest- 
tion  that  the  decree  of  April  18,  1888,  was 
and  is  void  is  not  sustained ;  at  most  it  was 
erroneous  and  by  laches  of  plaintiff  he  has 
lost  bis  right  to  correct  the  same.  Neither 
can  bis  claim  of  title  by  adverse  user  for 
reasons  hereinbefore  stated  be  sustained. 
The  judgment  will  be  affirmed. 

Affirmed. 


BEARD.   X, 
not  sit 


concnrs.     POTTER,  X,  did 


UNION  PAC.  R.  CO.  V.  GRACE. 
(Supreme  Court  of  Wyoming.    Jan.  20,  1914.) 

1.  Appbai.  ard  Bbbob  (I  770*)— BaixFS— FiL- 

IRO. 

The  filing  of  a  brief  out  of  time  is  not  Ju- 
risdictional and  may  be  waived  by  the  parties. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3104,  8106,  3107;    Dec 
Dig.  I  770.  •] 

2.  Appkai.  and  Ebbob  (f  766^— BBnoTB— PiL- 
ii»o— Sttpoi.atiow. 

Parties  may  by  stipulation  extend  the  time 
for  filing  the  briefs  and  waive  the  rules  of 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3100:   Dec.  Dig.  §  7e5.«] 

8.  Appeal  and  Ebbob  ({  773*)  —  BsiEra  — 

Filing— Dismissal. 

Where  plaintiff  in  error  did  not  file  his 
brief  within  60  days  after  filing  his  petition  in 
error  as  required  by  court  rule  15  (104  Pac 
ziii),  defendant  in  error  cannot  secure  a  dismis- 
sal of  the  writ,  where  he  recognized  the  brief 
filed  by  an  application  for  an  extension  of 
time  to  file  a  reply  brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  0ent.  Dig.  ||  3104,  8108-3110:  Dec. 
Dig.  i  773.»] 


Error  to  District  Court,  Laramie  County; 
William  C.  Mentzer,  Judge. 

Action  between  Robert  N.  Grace  and  the 
Union  Padflc  Railroad  Company,  a  corpora- 
tion. There  was  a  Judgment  for  the  former, 
and  the  latter  brings  error.  On  motion  to 
dismiss.    Motion  denied. 

Herbert  V.  Lacey  and  John  W.  Lacey,  both 
of  Cheyenne,  for  plaintiff  in  error.  William 
B.  Ross,  of  Cheyenne,  for  defendant  in  error. 
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SCOTT,  0.  X  ISie  defendant  In  error 
movea  tbis  court  to  dismiss  this  case  upon  the 
gronnd  that  plaintiff  in  error  failed  to 
file  and  serve  its  brief  within  60  days  after 
filing  its  petition  in  error,  as  proTided  by 
rule  15  of  the  rules  of  this  court  (104  Pac. 
xiii).  The  record  discloses  that  the  petition 
in  error  was  filed  on  August  30,  1913,  and 
plaintiff's  brief  was  filed  on  November  13, 
1913,  or  75  days  after  the  filing  of  the  peti- 
tion in  error.  No  extension  of  time  was  ap- 
plied for  or  granted  within  which  to  file  sucli 
brief.  On  December  27,  1913,  the  defendant 
In  error,  by  his  attorney,  without  motion  to 
strike  plaintiff's  brief  or  to  dismiss  the  pro- 
ceedings, filed  in  this  court  his  application 
for  an  extension  of  time  within  which  to  file 
his  brief.  It  will  be  observed  that  the  'de- 
fendant in  error's  application  was  filed  44 
days  after  plaintiff  in  error's  brief  was  filed, 
or  14  days  after  defendant  in  error's  brief 
was  due  under  the  rule. 

[1,  2]  The  filing  of  a  brief  out  of  time  is 
not  Jurisdictional  and  may  be  waived  by  the 
parties.  Meade  Plumbing,  Heating  &  Light- 
ing Co.  V.  Irvln,  77  Neb.  391,  111  N.  W.  636; 
Hart  r.  Murdock  et  al.,  80  Neb.  274, 114  N.  W- 
268.  The  parties  may  stipulate  as  to  the  ex- 
tension of  such  time  and  by  so  doing  bar 
themselves  from  invoking  the  rule.  C!onnor 
et  al.  v.  Zachry,  64  Tex.  Civ.  App.  188,  116 
S.  W.  867,  117  S.  W.  177;  Wiseman  v.  Mad- 
dox  (Tex.  dv.  App.)  135  S.  W.  756. 

[3]  To  entitle  the  defendant  in  error  to  a 
strict  application  of  the  rule,  he  must  stand 
strictly  within  its  provision.  In  other  words, 
be  must  make  his  motion  upon  the  noncom- 
pliance of  his  opponent  with  the  rule  and  not 
recognize  the  brief  which  is  filed  out  of  time 
other  than  by  motion  to  strike  or  to  dismiss 
the  proceeding  in  error.  Oood  v.  Daland,  119 
N.  ;.  153,  23  N.  E.  474.  In  the  case  here  the 
defendant  in  error  made  and  filed  his  applica- 
tion to  this  court  for  an  extension  of  time 
within  which  to  file  his  answer  brief  to  one 
which  had  been  filed  out  of  time,  and  by  bo 
doing  waived  his  right  to  a  dismissal  of  the 
petition  in  error.  In  principle  this  view  is 
supported  by  numerous  decisions.  Henry  v. 
Travelers'  Ins.  Co.,  16  Colo.  179,  26  Pac.  318, 
319;  Houston  r.  Witherspoon,  68  Miss.  188, 
190,  8  South.  616,  616;  Jones  y.  Henderson, 
149  Ind.  458,  49  N.  E.  443;  Mason  t.  Phelps, 
48  Mich.  126,  11  N.  W.  413,  414,  837;  Lamet 
V.  Miller,  68  Cal.  621,  622,9  Paa  669;  Asch  v. 
\mej,  16  Neb.  41,  20  N.  W.  21,  22;  lates  v. 
Thompson,  44  lU.  App.  146;  Barbem  v.  Liv- 
ingston, 11  La.  Ann.  604;  Dnrfee  t.  McClurg, 
6  Mich.  632. 

It  follows  tliat  the  motion  must  be,  and  it 
is  hereby,  denied.  The  defendant  in  error 
is  granted  46  days  from  this  date  within 
which  to  file  and  serve  his  brief. 

BEARD,  X,  concurs.  POTTEB,  X,  did  not 
sit 


MARTIN  T.  SPAULDINO  et  ox. 

(Supreme  Court  of  Oklahoma.    Dec.  16^  1913.) 

(Svllahut  by  the  0<mrt.) 

1.  YEirnOB  ASD   PUBCEASEB    (f   112*)— DERC- 
XITB    TlTLB— BlOHTB    OF   VBNDHC 

The  vendee,  in  a  contract  for  the  sale  of 
real  estate,  is  not  bound  to  take  a  title  which 
la  not  marketable.  He  may,  however,  accept 
a  deed  and  look  to  the  vendor  upon  his  warran- 
ty for  compensation  for  any  loss  be  may  sus- 
tain through  inability  to  give  him  a  perfect  ti- 
tle ;  but  he  also  has  the  right  to  abandon  tb* 
contract  and  refuse  to  make  the  purcbaae. 

fEd.  Note. — ITor  other  cases,  see  Vendor  aiul 
Purchaser,  Cent  Dig.  H  199,  200 ;  Dec.  Dig.  | 

2.  Contracts  (i  352*) — ABANDoiruENT. 

Whether  a  contract  is  abandoned  is  a  ques- 
tion of  fact  to  be  determined  by  the  court  or 
jury  from  all  the  facts  and  circumstances  of  the 
particular  case. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  fS  1200,  1828;   Dec.  Dig.  §  352.*] 

3.  Appeal  and   B<bbob  (|  1011*)— Review— 
Findings  or  Coubt— Concldbiveness. 

Where  the  testimony  is  oral  and  conflict- 
ing, and  the  finding  of  the  court  is  general, 
such  finding  is  a  finding  of  every  special  thinz 
necessary  to  be  found  to  sustain  the  genenu 
finding,  and  is  conclusive  upon  this  court  npoa 
all  doubtful  and  disputed  questions  of  fact 

fEd.  Note.— For  other  cases,  see  Appeal  ud 
Error^  Cent  Dig.  {|  89^-8989;    Dee,  Dig.  i 

4.  Sfecitic  Pebtobuance  ({  121*)— Contract 
—Abandonment  bt  Purchabeb. 

E>ridence  examined,  and  held  sufficient  to 
establish  the  abandonment  of  the  contract  here- 
in involved. 

[Ed.  Note. — For  other  cases,  see  Specific  Pet^ 
formance.  Cent  Dig.  |{  387-^95;  Dec  Dig.  i 
121.*] 

6.   SPEOino   FBBTOBlCAnCB    a   61*)— S^JBCHOK 

TO  Rescini>— Cokditionb. 

The  rule  that  a  vendor,  when  lie  elects  t» 
rescind  a  contract  for  the  sale  of  real  estate, 
"must  restore  to  the  other  party  everything  ot 
value  which  he  lias  received  from  him  under 
the  contract"  (section  986,  Rev.  Laws  1910) 
does  not  apply  to  the  defendant  in  a  snit  for 
specific  performance  commenced  by  the  vendee, 
where  the  vendor  pleads  an  abandonment  of  the 
contract  for  the  purpose  merely  of  defeating 
the  plaintiff's  demand,  and  does  not  set  up  any 
affirmative  equitable  defense  or  daim  any  af- 
firmative relief. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |i  188-187;  Dec  Dig.  i 
61.»] 

Error  from  District  Court,  Muskogee  Coun- 
ty;  R.  P.  De  Graffenried,  Judge. 

Action  by  Frank  L.  Martin  against  Homer 
B.  Spaulding  and  wife.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

A.  A.  Davidson,  Kline  &  Qotwals,  and  Geo. 

5.  Ramsey,  all  of  Muskogee,  fox  plaintifl  In 
error.  Bailey,  Wyand  &  Moon,  of  Muskogee, 
for  defendants  in  error. 


KANE,  J.  This  was  a  suit  for  specific 
performance  of  a  contract  concerning  real  es- 
tate, commenced  by  the  plaintiff  in  error, 
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plalntur  below,  against  the  defendants  In 
error,  defendants  below.  Cpon  trial  to  the 
court,  tbere  was  a  general  finding  and  de- 
cree in  favor  of  the  defendants,  to  reverse 
which  this  proceeding  In  error  was  commenc- 
ed. It  eeema  that  the  defendants,  who  were 
tbe  owners  of  the  real  estate  involved,  enter- 
ed into  a  written  contract  with  the  plaintiff, 
whereby,  In  consideration  of  (1,900,  to  be  paid 
by  the  plaintiff  as  follows:  $60  cash  in  hand ; 
iao  on  the  4th  day  of  February,  1006,  and  the 
balance  ou  or  before  the  4th  day  of  March, 
1905 ;  the  defendants  agree  to  execute  and  de- 
liTer  to  the  plaintiff  a  good  and  sufQcient  war- 
ranty deed  to  said  premises,  the  same  to  be 
free  from  all  incumbrances  whatsoever.  For 
the  purpose  of  this  case,  we  may  assume  that 
the  contract  was  fully  performed  up  to  the 
said  4th  day  of  February,  1905.  Upon  that 
date,  it  Is  agreed,  the  defendants  were  nnable 
to  famish  a  marketable  title  to  tbe  land  on 
acconnt  of  the  poidency  of  what  to  known  as 
the  "Haskell  suit,"  wherein  the  title  thereto 
was  involved.  On  the  last-mentioned  date 
the  parties  to  the  contract  met  by  agreement 
at  the  City  National  Bank,  and  as  to  what 
transpired  there,  the  defendant  Homer  B. 
Spanlding  testtfled  as  follows:  "I  went  In  there 
[Into  the  bank]  with  blm,  and  Mr.  Hogan 
came  to  the  window  with  a  sack  of  money, 
and  Bald:  'I  have  some  money  here  for  you,' 
and  Mr.  Martin  said,  'We  want  to  tender  you 
tbe  money  for  these  lots  over  there,'  and  I 
aaid,  'All  right;  I  am  willing  to  make  yon 
a  deed  to  the  lots  and  take  your  money,' 
and  he  said:  'But  you  can't  make  a  good 
deed.  Tour  deed  would  not  be  any  good,  be- 
canse  Mr.  Haskell  has  a  snlf — and  I  said  I 
did  not  think  it  would  amount  to  anything, 
and  I  would  make  a  bond  to  fix  the  tlUe^  and 
he  walked  to  the  desk  and  bad  a  little  talk, 
and  he  said  he  would  see  me  about  it,  and 
some  time  after  that  I  went  to  see  him  about 
it  Q.  What  kind  of  a  pr<q;>o8ltion  did  you 
make  him  about  the  bond?  A.  Told  him  I 
wonld  make  a  bond,  and  give  Walter  How- 
ard, and  pat  op  my  home  place  on  it.  Q. 
What  was  your  home  place  worth?  A.  Ten 
or  fifteen  thousand  dollars.  Q.  What  did  he 
finaUy  decide  to  do?  A.  That  was  about  all 
and  I  met  him  again  after  that,  and  he  asked 
me  what  kind  of  terms  I  would  give  him 
on  tbe  two  lots  if  he  accepted  the  bond  for 
title.  Q.  The  same  lots?  A.  Tes,  sir ;  and  I 
said,  It  be  would  pay  |500  cash,  I  would 
sell  him  the  lots  for  that  and  make  the  bal- 
ance due  in  6  and  12  and  18  months  each, 
and  he  said  he  would  see  me  about  that  Q. 
How  long  was  that  after  the  transaction  in 
the  bank?  A.  Not  very  long;  possibly  a 
week  or  maybe  a  month.  Q.  Proceed.  A. 
He  seemed  to  think  that  would  suit  him,  and 
the  last  talk  I  bad,  he  said  he  would  figure 
on  it  and  if  I  would  let  him  pay  $200  cash 
and  divide  tbe  balance  in  6  and  12  and  18 
months,  he  would  figure  on  it,  and  I  told  him 
that  wonld  not  do  me  any  good.  Q.  When 
was  this  conversation?  A.  It  all  happened 
In  about  a  few  months.   Q.  Did  you  have  any 


other  conversation  In  regard  to  the  matter? 
A.  No,  sir."  In  April,  1905,  H.  B.  Spauldlng 
sold  the  lots  in  controversy  to  his  wife,  Josie 
C.  Spauldlng.  On  the  6th  day  of  February, 
1909,  nearly  four  years  after  the  tender,  the 
plaintiff  conmienced  this  suit  On  the  30th 
day  of  October,  1909,  prior  to  the  trial  of  this 
cause,  the  "Haskell  salt"  was  finally  settled 
and  dismissed,  and  tbe  defendants  were  then 
able  to  convey  a  clear  title  to  the  plaintiff. 

[3]  The  only  question  in  tbe  case  of  any 
seriousness  is  whether  the  evidence  adduced 
at  the  trial  reasonably  tends  to  show  that 
when  It  became  apparent  that  the  defend- 
ants could  not  perform  the  contract  accord- 
ing to  its  terms  and  tenor,  the  plaintiff  aban- 
doned the  same.  The  court  below  found  there 
was  an  abandonment  of  the  contract;  and 
under  the  oft-repeated  rule,  if  there  is  any 
evidence  reasonably  tending  to  support  the 
findings  of  the  court  below,  they  will  not  be 
disturbed.  "Where  tbe  testimony  Is  oral  and 
conflicting,  and  the  finding  of  tbe  court  is 
general,  such  finding  is  a  finding  of  every 
special  thing  necessary  to  be  found  to  sustain 
the  general  finding,  and  is  conclusive  upon 
this  court  upon  all  doubtful  and  disputed 
questions  of  fact"  McCann  v.  McCann,  24 
OkL  264,  103  Pac.  694.  Wnt-Tah-Noh-Zhe  et 
al.  T.  Moore,  36  OkL  631,  129  Pac.  877. 

[1]  It  Is  well  settled  that  a  vendee  in  a 
contract  for  sale  is  not  bound  to  take  a  title 
which  la  not  marketable.  The  plaintiff  here- 
in doubtless  had  a  right  to  accept  the  deed 
at  the  time  he  tendered  the  balance  of  the 
purchase  price  and  look  to  the  defendants 
upon  their  warranty  for  compensation  for 
any  loss  he  might  sustain  through  their  in- 
ability to  give  him  a  perfect  title;  but  be 
also  had  a  right  to  refuse  to  make  the  par- 
chase  upon  the  same  ground.  Riley  v.  Allen, 
71  Kan.  625,  81,  Pac.  186;  Mllmoe  v.  Mur- 
phy, 65  N.  J.  Bq.  767,  66  Atl.  292;  Bennet 
T.  GUes,  220  ni.  393,  77  N.  B.  214;  Peters  v. 
Van  Horn,  37  Wash.  560,  79  Paa  1110. 

(>]  In  Riley  ▼.  Allen,  supra,  Mr.  Justice 
Mason,  In  discussing  the  rights  of  the  par- 
ties in  drcuDistances  somewhat  similar,  says: 
"Assuming  that  a  valid  contract  had  been 
made  for  the  conveyance  of  the  land,  with- 
out reservation,  the  plaintiff  doubtless  bad 
a  right  to  accept  tbe  deed  and  look  to 
the  defendant  upon  her  warranty  for  com- 
pensation for  any  loss  he  might  sustain 
through  not  being  able  to  obtain  immediate 
possession,  or  he  might  have  demanded  an 
abatement  In  the  purchase  price  in  an 
amount  suitable  for  that  purpose;  bnt  be 
also  had  a  right  to  refuse  to  make  tbe  pur- 
chase at  all,  owing  to  the  defendant's  ina- 
bility to  carry  ont  his  part  of  tbe  contract. 
In  refusing  with  a  full  knowledge  of  the  facts 
to  accept  the  only  title  it  was  possible  for 
the  defendant  to  convey,  he  in  effect  elected 
to  avail  himself  of  the  right  to  decline  to  car- 
ry out  the  agreement  and  thereby  abandoned 
the  right  to  require  such  performance  as  the 
defendant  was  able  to  make,  with  compen- 
sation, and  could  not  be  restored  to  it  by  a 
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change  of  policy,  made  npoB  reconslderatloii 
of  the  matter  after  the  deed  had  been  with- 
drawn from  the  bank.  A  mere  delay  for  a 
reasonable  time  to  complete  the  transaction 
pending  negotiations  for  an  adjustment  of 
the  difference  that  had  arisen  would  not  have 
had  this  effect,  but  the  finding  of  the  court 
means  more  than  this.  It  fairly  implies  a 
definite  and  final  refusal  on  the  part  of  the 
plaintiff  to  accept  anything  less  than  the  very 
thing  contracted  for — a  full  and  absolute 
title."  Counsel  for  plaintiff  in  error  attempt 
to  distinguish  the  Riley  Case  from  the  case 
at  bar,  but  we  believe  it  is  very  strongly  In 
point  in  principle.  The  principal  points  of 
difference  between  the  two  cases  relied  up- 
on by  counsel  are:  (1)  In  the  Riley  Case  the 
plaintiff  was  not  in  position  to  pay  the  con- 
sideration and  accept  the  title,  assigning  as 
reason  therefor  that  the  defendant  was  not 
In  a  position  to  make  a  clear  title,  whilst  in 
the  case  at  bar  the  plaintiff  went  to  the  de- 
fendant and  made  a  tender  of  the  money, 
coupling  his  tender  with  a  demand  for  a 
dear  title  to  the  property.  (2)  In  the  Kiley 
Case  the  contract  was  wholly  executory, 
while  in  the  case  at  bar  It  had  been  partially 
performed. 

Of  the  first  proposition  they  say:  "The  only 
evidence  of  abandonment  Is  the  alleged  re- 
fusal of  Martin  to  take  the  defective  title, 
which  refusal,  to  have  any  effect  at  all, 
would  have  to  be  considered  as  Independent 
of  the  act  accompanying  it,  viz.,  the  tender 
of  $1,800  and  the  declared  purpose  of  Martin 
In  making  it  His  declaration  of  this  purpose 
destroyed  the  effect  of  the  refusal  as  an  act 
of  abandonment 

[4]  We  cannot  agree  with  counsel  on  ei- 
ther proposition.  The  positive  refusal  on  the 
part  of  Martin  to  accept  anything  different 
from  his  contract,  his  subsequent  conduct 
in  negotiating  for  a  purchase  of  the  property 
upon  a  different  basis,  and  the  long  time  he 
allowed  to  transpire  betore  commencing  his 
suit  for  specific  performance,  were  facts 
from  which  an  Intention  to  abandon  the  orig- 
inal contract  might  reasonably  be  inferred. 
Whilst  the  tender  may  be  entitled  to  some 
weight  as  an  evldentlai  fact,  tending  to  es- 
tablish an  intention  to  rely  upon  the  orig- 
inal contract  it  was  only  a  circumstance  to 
be  weighed  by  the  court  as  any  other  testi- 
mony. This  cotirt  la  of  the  opinion  that  the 
evidence  of  the  tender  Is  not  entitled  to  the 
weight  counsel  seek  to  attach  to  It  At  the 
time  Martin  made  the  tender,  he  knew  that 
the  title  to  the  land  was  Involved  in  the 
"Haskell  suit,"  and  that  he  would  not  accept 
such  title  as  it  was  possible  for  the  defend- 
ants to  convey.  Under  such  circumstances, 
the  tender  was  a  vain  and  useless  act,  and 
to  our  mind  not  at  all  indicative  of  a  de- 
sire on  the  part  of  the  plaintiff  to  acquire 
title  to  the  property,  especially  in  the  face 
of  his  failure  to  accept  the  same  upon  the 
very  fair  and  more  advantageous  terms  of- 
fered by  the  defendants.  Of  the  second  prop- 
osition, counsel  say:   "This  cause  Is  distin- 


guished from  the  Riley  Case,  and  other  cases 
cited,  by  the  fact  that  part  payment  of  the 
contract  price  was  made  •  *  •  wMA 
has  never  been  returned  to  the  plaintiff  by 
the  defendant"  This  was  also  a  drcmn- 
stance  tending  to  show  the  Intentions  of  tlie 
parties  to  be  weighed  by  the  court  as  other 
evidence.  Connsel  for  the  defendant  con- 
tends that  his  failure  to  return,  or  offer  to 
return,  the  money  paid  is  not  only  evidence 
that  Spauldlng  did  not  consider  their  con- 
tract rescinded,  bat  also  predndes  the  de- 
fendants from  rescinding  the  contract  or 
treating  it  as  rescinded,  and  cites  in  support 
of  the  latter  proposition  section  393,  Pomeroy 
on  Contracts,  as  follows:  "American  caaa 
hold  that  the  vendor  most  also,  when  be 
elects  to  rescind  the  contract  on  this  account 
(meaning  failure  of  the  purchaser  to  pay), 
repay  or  tender  the  pnrchase  money  received, 
and  return  the  collateral  securities  given  to 
him  by  the  vendee." 

[5]  In  the  case  at  bar,  however,  the  defend- 
ants are  not  praying  for  affirmative  relief 
In  note  4  to  section  393,  1  Pomeroy  on  Blqulty 
Jurisprudence  (3d  Ed.),  it  is  said  that  tlie 
principle  Invoked  by  connsel  "applies  to  a 
defendant  who  sets  up  an  affirmative  equi- 
table defense,  claiming  some  afflrmatlTe  le- 
lief ,  since  he  is  then  in  exactly  the  same  posi- 
tion as  a  plaintiff.  See  Tongue  v.  Nntvrell, 
31  Md.  302.  This  must  be  the  tme  limitation 
of  the  principle  in  its  application  to  defend- 
ants ;  It  certainly  does  not  and  cannot  apply 
to  defendants  generally,  who  merely  seek 
to  defeat  the  plalntUTs  demand,  and  ask  no 
affirmative  relief  for  themselves,  either  di- 
rectly or  Indirectly." 

On  the  third  proposition,  counsel  seem  to 
admit  that  delay  in  bringing  a  suit,  if  un- 
explained, amounts  to  evidence  of  a  prior 
abandonment;  but  they  say  the  delay  hi 
bringing  suit  has  no  effect,  becanse  it  is  full? 
explained,  and  was  due  to  the  fault  of  the 
defendants,  to  wit,  their  inability  to  convey 
the  title  contracted  for.  To  our  mind,  the 
only  dgnlficance  that  can  be  attached  to  the 
action  of  the  plaintiff  in  bringing  this  suit 
at  the  time  he  did  is  that  he  had  changed 
his  mind,  and  was  then  willing  to  accept  a 
title  that  be  had  rejected  some  four  years 
before.  His  suit  was  not  really  a  suit  for 
specific  performance.  The  contract  could 
be  no  more  specifically  performed  at  that 
time  than  it  could  have  been  on  the  date 
the  contract  by  its  terms  was  to  be  perform- 
ed. The  "Haskell  suit"  was  still  pending, 
and  the  comm^icement  of  the  suit  by  the 
plaintiff  was  tantamount  to  saying:  "I  ain 
willing  now  to  accept  such  title  as  it  is  pos- 
sible for  the  defendants  to  conv^."  Specific 
performance  was  still  impossible;  We  believe 
there  is  ample  evidence  in  the  record  tending 
to  establish  the  abandonment  of  the  contract 
by  the  plaintiff,  and  to  support  the  general 
finding  of  the  court  below  in  favor  of  the  de- 
fendanta 

The  ludgment  of  the  court  below  Is  there- 
fore affirmed.    All  the  Jnstices  concur. 
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SHAW  ▼.  LORD. 
(Sapreme  Court  of  OkUhomo.    Jan.  13,  1914.) 
fBpllaiiu  by  tht  Court.) 

1  A88ATJ1T   AND    BATTERY    (S    13*)— SELF-DK- 
RN8B— INJT7BT  TO  BTSTANDEB— LlABIUTT. 

It  la  error  to  inatrnct  the  Jury  in  effect 
that  one  who,  in  liia  lawful  aelf-aefenae,  at 
dose  range  shoota  at  an  assailant,  and,  missing 
him,  acddentally  -wonnda  a  bystander,  who,  at 
the  time,  ia  to  one  aide  of  the  line  of  trne  aim 
at  such  assailant,  and  a  few  feet  awajr  from 
him,  is,  in  an  action  for  damages,  liable  to  such 
bystander  if  he  knew  or  is  chargeable  with 
knowledge  of  the  presence  of  such  bystander, 
u  if  this,  of  itaelf,  constituted  wknt  of  doe 
care,  and  therefore  waa,  per  se,  actionable  neg- 
Ugence. 

[Ed.  Note. — For  other  cases,,  see  Assault  and 
Battery,  Cent  Dig.  {  11;   Dec.  Dig.  {  13.*] 

2.  Assault  and  Battebt  (S|  13,  42*)— Self- 
Defehbb— Injttbt  to  Btstandeb— Liabili- 
nr— Question  job  Jubt. 
Ordinarily,  where  a  person,  in  lawful  self- 
defense,  shoots  at  an  assailant,  and,  missing 
him,  accidentally  wounda  an  innocent  bystander, 
he  is  not  liable  for  the  injury,  if  gnilty  of  no 
negligence;    and  the  qnestion  of  negligence  is 
tor  the  jury. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {{  11,  66;  Dec.  Dig.  {{ 
13,  42.*] 

Commlaslonen'  Opinion,  DiTlalon  No.  L 
Error  from  District  Conrt,  Le  Flore  County ; 
Malcolm  B.  Rosser,  Judge. 

Action  by  Anna  Iiord  against  John  Shaw. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Beversed  and   remanded. 

Andrews  &  Day,  of  McAlester,  for  plain- 
tiff in  error.  J.  E.  Whitehead  and  a  R.  Bar- 
ry, both  of  McAlester,  for  defendant  in  er- 
ror. 

THACKER,  a  Plalnticr  In  error  will  be 
designated  as  defendant,  and  defendant  In 
error  as  plaintiff,  in  accord  with  their  re- 
spective titles  in  the  trial  court 

On  July  1,  1906,  defendant,  a  deputy  Unl^ 
ed  States  marshal,  and  Bert  True,  a  posae- 
man,  having  a  warrant  duly  authorizing 
them  to  do  so,  undertook  the  arrest  of  Jo- 
seph Smith,  who  was  a  fugitive  from  Justice, 
charged  with  a  felony,  and  who  was  believed 
by  defendant  to  be  so  dangerous  that  he 
might  kill  an  officer  trying  to  arrest  him,  un- 
less he  realized  the  latter  had  a  clear  ad- 
vantage of  blm,  and  that  resistance  would  be 
fatUe. 

True  resided  in  Wllburton,  Okl.  (then  In- 
dian Territory).  Defendant,  In  response  to 
a  phone  call  from  True,  who  then  had  pos- 
session of  the  warrant,  came  to  Wllburton 
about  5  o'clock  in  the  afternoon,  tiad  Smith 
P(dnted  out  to  him  on  a  street  by  some  one, 
and  thereafter,  between  6  and  6  o'clock  in 
the  afternoon,  with  True,  tor  the  purpose  of 
•nesting  Smith,  went  to  a  hotel  in  WUbur- 
ton,  where  Smith  was  eating  supper,  and 
where  he  had  spent  the  preceding  night 
Upon  arrival  at  the  hotel,  defendant  request- 


ed and  cauaed  a  lady,  who  was  in  the  hall 
leading  from  the  front  door,  on  the  north,  to 
the  door  of  the  dining  room,  on  the  south,  to 
request  Dave  Nowland,  a  boarder  at  the 
hotel,  who  was  an  ex-officer,  and  well  known 
to  d^endant,  to  come  from  the  dining  room 
to  the  front  porch,  on  the  north  of  the  hotel, 
where,  according  to  the  undisputed  testimony 
of  defendant,  of  True,  and  of  Nowland,  de- 
fendant ascertained  from  Nowland  that 
Smith  was  then  eating  sapper  In  the  dining 
room.  Informed  Nowland  of  the  purpose  of 
himself  and  True  to  arreet  Smith,  and  re- 
quested Nowland  to  follow  Smith  from  the 
dining  room  into  said  hall,  and  there  seize 
him  from  t>ehlnd  so  as  to  prevent  him  from 
drawing  any  weapon,  while  they  effected  the 
arreet;  and,  although  Nowland  testlfled  he 
did  not  Intend  to  "arrest"  Smith,  nor  to  ex- 
actly comply  with  defendant's  request,  when 
he  left  the  table  with  Smith,  he  farther  tee- 
tlfled.  In  effect,  that  he  started  to  follow 
Smith  out  to  see  what  might  occur,  and  ren- 
der such  assistance  as  be  could ;  and  it  ap- 
pears to  be  uncontradicted  that  Nowland  as- 
sented to  defendant's  plan  for  the  arrest, 
and  that  defendant,  with  good  reason,  believ- 
ed that  Nowland  would  follow  and  seise 
Smith  so  that  his  arrest  might  be  safely  ef- 
fected. When  Smith  left  the  supper  table,  It 
appears  that  Nowland  also  left  It,  and  went 
as  far  as  the  door  of  exit  from  the  dining 
room  Into  the  hall,  bat  met  and  turned  back 
with  a  fellow  boarder  to  seats  at  the  table, 
perhaps  abandoning  his  purpose  to  assist  de- 
fendant 

It  appears  that  Smith  knew  defendant, 
bnt  It  does  not  appear  whether  the  defendant 
knew  or  suspected  this,  nor  whether  in  fact 
Smith  knew  he  was  an  officer;  and  it  ap- 
pears that  True,  if  not  the  defendant,  saw 
Smith  step  from  the  dining  room  into  the 
hall,  then  step  back  into  the  dining  room, 
and  then,  at  once,  come  forth  into  the  hall, 
when  the  shooting  occurred,  but  It  does  not 
appear  whether  Smith  saw  or  knew  True 
before  his  final  exit  from  the  dining  room. 

Smith  and  one  Thurston,  the  latter  in 
front,  entered  the  hall  about  the  same  time 
immediately  preceding  the  shooting,  and  de- 
fendant, who  was  in  waiting  with  True  on 
the  front  porch,  hearing  them,  if  no  one  else 
approaching,  either  Immediately  before  or 
immediately  after  Smith  made  his  final  exit 
from  the  dining  room,  advanced  to  the  front 
door  and  looked  into  the  hall  from  the  porch, 
and,  evidently  to  his  surprise,  discovered 
that  Smith,  after  making  his  final  exit  from 
the  dining  room,  was  approaching  without 
any  one  holding  or  in  position  to  seize  him, 
whereupon,  when  Smith  had  gotten  half  or 
two-thirds  the  way  along  the  hall,  a  shooting 
combat  at  close  range  occurred  between  de- 
fendant and  True,  on  one  side,  and  Smith, 
on  the  other  side. 

The  evidence  is  very  conflicting,  and  the 
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facts  not  fnlly  developed  as  to  some  of  the 
features  of  the  combat ;  but  it  seems  reason- 
ably certain  that  Smith,  in  a  crouching  jto- 
sltlon,  and  with  his  hand  on  his  pistol  in 
his  hip  pocket,  was  approaching  defendant 
before  defendant  fired  at  him,  and  perhaps 
before  defendant  drew  or  commenced  to 
draw  tils  pistol  (one  of  plaintlfTs  witnesses, 
Mr.  Thurston,  in  a  measure,  corroborates  de- 
fendant on  this  point,  and  it  is  ondlsputed). 
It  also  seems  certain  that  both  defendant 
and  True,  the  former  first,  fired  at  Smith 
from  their  position  in  the  front  door,  at  the 
north  end  of  the  hall,  and  that  Smith,  after 
defendant  fired,  fired  and  stmck  the  door 
stop  so  close  to  True's  head  as  to  cause 
splinters  therefrom  to  strike  his  cheek.  It  al- 
so appears  reasonably  certain,  notwithstand- 
ing the  testimony  of  one  witness  to  more, 
that  only  one  shot  was  fired  by  defendant 
and  one  by  True  before  Smith,  who  also 
probably  fired  only  one  shot,  got  out  to  the 
steps  in  front  of  the  hotel. 

PlaintifF,  then  a  girl  of  16  years  old  en- 
gaged in  work  at  the  hotel,  without  notice 
of  the  Impending  danger,  stepped  in  to  the 
hall,  from  a  washroom,  within  a  few  feet  of 
but,  it  appears,  to  the  east  of  Smith,  and 
there  received  a  wound  in  her  right  side 
when  the  shooting  commenced;  and,  al- 
though both  defendant  and  True  testified 
in  effect  that  the  shot  fired  by  the  latter 
was  the  one  that  struck  her,  and  plaintiff 
BO  stated  soon  after  she  was  shot,  we  must 
assume,  in  deference  to  the  verdict  and  her 
testimony  to  that  effect,  that  defendant's  shot, 
which  was  the  first  one  fired,  was  the  one 
that  struck  her.  It  appears  that  the  ball 
entered  In  front,  at  about  the  eighth  rib, 
and  made  its  exit  about  six  inches  back, 
without  penetrating  the  cavity  of  her  body; 
and,  besides  being  confined  to  her  bed  for 
about  two  weeks,  with  the  suffering  incident 
to  such  case,  she  has  since  suffered  occas- 
sional soreness  at  the  places  of  entrance  and 
exit  of  ball  and,  during  cold  weather,  pain  in 
her  shoulder,  "Just  like  [she]  did  when  [she] 
was  shot"  It  is  alleged  in  plaintiff's  peti- 
tion that  defendant  entered  the  hotel  "excit- 
edly, and  drew  a  pistol  from  his  pocket,  and 
began  firing  the  same  rapidly  and  excited- 
ly, and  in  a  very  careless  manner ;  that  one 
bullet  from  the  pistol  penetrated  the  body 
of  plaintiff ;  *  *  •  that  said  shooting  by 
said  defendant  was  wholly  without  cause; 
»  •  »  that,  by  reason  of  said  wrongful 
and  negligent  act  of  the  said  defendant  in 
shooting  this  plaintiff,  as  aforesaid,  she  has 
been  damaged,"  etc. 

The  defendant's  answer,  besides  a  general 
denial,  especially  denies  that  he  fired  the 
shot  which  wounded  plaintiff,  and  shows  that 
be  was  authorized  to  arrest  Smith,  that  the 
shot  he  fired  was  in  necessary  self-defeuse 
while  lawfully  and  properly  endeavoring  to 
arrest  Smith,  so  that,  if,  by  chance,  the  shot 
fired  by  him  struck  plaintiff,  he  Is  not  liable 
for  damages  for  such  accident 


[1]  The  trial  court  tnstrncted  the  Jury  that 
defendant  had  the  right  to  fire  at  Smith 
when  he  did ;  but  further  Instructed  in  effect 
that  defendant  would  be  liable  to  plaintiff 
for  damages  if  he  was  guilty  of  negligence 
in  shooting  at  Smith  without  due  regard  for 
the  safety  of  bystanders,  and,  still  further, 
as  if  this,  of  Itself,  constituted  want  of  dne 
care,  and  therefore  was,  per  se,  actionable 
negligence,  that  'if,  at  the  beginning  of  the 
difficulty,  Sliaw  saw  this  woman,  or  shonld 
have  seen  her,  and  began  firing,  knowing 
she  was  there,  and  a  ball  from  his  pistol 
struck  her,-  then  he  would  be  responsible." 

In  Croker  on  Sheriffs  (2d  Ed.)  |  62,  it  is 
said:  "The  arrest  may  be  made  in  any  place, 
for  no  place  affords  protection  to  a  criminal, 
not  even  the  church  or  the  churchyard."  To 
the  same  ^ect,  see  Murfree  on  Sheriffs,  |! 
161,  162;  New  England  Sheriffs  and  Con- 
stables (Hitchcock)  i  167;  Am.  ft  Eng.  Eno. 
Law  (2d  Ed.)  855. 

There  can  be  no  doubt  of  defendant's  right, 
and  under  the  evidence  we  must  assume 
it  was  his  duty,  to  effect  the  arrest  of  Smith 
at  the  hotel;  but,  of  course,  this  does  not 
relieve  him  of  the  duty  to  exercise  such  care 
to  avoid  injury  to  other  persons  as  a  per- 
son of  ordinary  prudence  would  nsually  ex- 
erdse  In  doing  so  under  like  circumstances, 
or,  which,  in  the  present  case,  is  its  equiva- 
lent differently  stated  in  respect  to  criteria, 
such  care  as  persons  of  ordinary  prudence 
usually  exercise  about  their  own  affairs  of 
great  importance,  and,  in  this  aspect,  great 
care. 

[2]  In  Morris  v.  Piatt,  32  Conn.  78,  it  is 
held:  "Where  a  person  in  lawful  self-defense 
fires  a  pistol  at  an  assailant,  and,  missing 
him,  wounds  an  innocent  bystander,  he  is  not 
liable  for  the  injury,  if  guilty  of  no  negli- 
gence." To  the  same  effect,  see  Paxton  v. 
Boyer,  67  111.  132,  16  Am.  Rep.  615.  These, 
which  are  the  only  cases  we  find,  deciding 
this  precise  point,  appear  to  be  in  accord  with 
the  general  rule  that,  "where  an  act  Is  lawful 
in  Itself,  injury  resulting  therefrom  is  not  ac 
tlonable,  unless  the  act  is  done  at  a  time,  or 
in  a  manner,  or  under  circumstances  indi- 
cative of  a  want  of  proper  regard  for  the 
rights  of  others."  Boynton  v.  Bees,  26  Mass. 
(9  Pick.)  528;  Howland  v.  Vincent,  51  Mass. 
(10  Mete)  871,  43  Am.  Dec.  442;  Tourtellot  v. 
Bosebrook,  62  Mass.  (11  Meta)  460;  Brown 
V.  Kendall,  60  Mass.  (6  OuiL)  282;  Rockwood 
V.  Wilson,  66  Mass.  (12  Cush.)  221;  Macom- 
ber  V.  Nichols,  34  Mich.  212,  22  Am.  Bep.  522; 
Norfolk  ft  W.  By.  Co.  ▼.  Gee,  104  Va.  806,  52 
S.  B.  572,  8  Ia  B.  A.  (N.  S.)  lU;  Pickens 
V.  (3oal  River  Boom  ft  Timber  C!o.,  61  W.  Va. 
445,  41  S.  a  400,  90  Aul  St  Bep.  819.  And 
the  two  cases,  Morris  v.  Piatt  and  Paxton  v. 
Boyer,  supra,  also  appear  to  be  but  con- 
crete applications  of  the  rule  that  there  is  no 
liability  for  the  results  of  an  accident,  un- 
less the  person  causing  same  is  guilty  of  neg- 
ligence. See  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
273.    The  rule  as  announced  in  the  cases  of 
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Mortis  T.  Piatt  and  Paxtcm  t.  Boyer,  supra, 
Is  stated  In  Hale  on  Damages  (2d  Ed.)  {  S,  Ik 
19,  citing,  besides  said  two  cases,  Scott  t. 
Sbeidierd,  2  W.  BL  882,  wUcfa  is  reported  in 
96  Eng.  Rep.  (Fall  Beprlnt)  625,  and  Is  In- 
BtmctlTe. 

OrdlnarUy,  and  so  far  as  appears  In  this 
case,  tbls  must  be  tbe  correct  role;  and  the 
only  qnallflcatlon  thereof  that  In  any  case 
would  seem  to  commend  itself  Is  that,  where 
such  self-defense  is  obviously  dangerous  to 
others,  and  the  necessity  thereof  may  be 
avoided  by  withdrawing  from  the  combat,  or, 
in  other  words,  by  "retreating  to  the  wall," 
we  apprehend  It  would  be  for  the  jury  to  say 
whether  due  care  for  the  safety  of  bystand- 
ers would  not  require  such  avoidance. 

The  instruction  that  "If,  at  the  beginning 
of  the  difficulty,  defendant  saw  plaintiff,  or 
should  have  seen  her,  and  began  firing,  know- 
ing she  was  there,  and  a  ball  from  his  itfstol 
struck  her,  then  he  would  be  responsible," 
appears  to  be  error. 

If,  as  affecting  only  Smith's  rights  in  this 
regard,  defendant  had  the  right  to  shoot  at 
Smith  when  he  did,  the  mere  fact  that  he 
may  or  should  have  seen  or  known  that 
plaintiff  was  near  Smith,  but  to  one  side  of 
the  line  of  a  true  aim  would  not  necessarily 
render  him  Uable  for  the  accident,  certainly 
not  If  In  gun  used.  In  aim  taken,  and  in  man- 
ner and  means  of  firing  he  exercised  that 
degree  of  care  wbidi  a  person  of  ordinary 
prudence  would  usually  exercise. 

Although  defendant  may  be  chargeable 
with  knowledge  as  to  where  plaintiff  was 
when  he  began  to  fire,  the  question  as  to 
whether  he  was  negligent  was  for  the  Jury; 
and,  for  aught  that  appears,  she  may  have 
been  so  far  to  one  side  of  a  line  of  true  aim 
as  to  have  reasonably  presented  to  him  the 
appearance  of  safety.  If  he  saw  her — ^he  being 
dose  to  Smith  when  he  fired. 

In  anticipation  of  a  new  trial  in  this  case, 
we  should,  perhaps,  state  that,  if  there 
should  be  evidence  tending  to  show  that, 
without  greater  risk  of  the  escape  of  Smith, 
the  arrest  might  within  the  knowledge  of  or 
chargeable  to  defendant  have  been  effected 
dsewhere,  or  in  a  different  manner,  or  by 
different  means  than  it  was,  with  less  danger 
of  resistance  by  Smith,  or  less  danger  of  In- 
Jury  to  bystanders  as  a  result  of  such  resist- 
ance the  defendant  being  Informed  and  be- 
llsviiig  that  Smith  was  dangerous  to  the  ex- 
tent hereinbefore  stated,  it  would  not  be  Im- 
proper to  submit  to  the  Jury  the  question  as 
to  whether  defendant  was  in  that  respect 
gnilty  of  actionable  negligence  in  tailing  to 
exercise  due  care  for  the  safety  of  bystand- 
txs,  which  was  a  proximate  cause  of  the  in- 
Jury  Inflicted  upon  the  plaintiff,  as  well  as  to 
whether  he  was  guilty  of  such  negligence  in 
the  manner  or  means  of  his  lawful  self-de- 
fense, if  the  same  was  lawful.  And,  in  this 
connection.  It  may  be  observed  that,  although 


Smith,  in  an  assault  upon  defendant,  may 
have  been  gnilty  of  a  wrong  making  self-de- 
fense necessary  to  defendant,  and  thus  proxi- 
mately causing  the  injury  to  plaintiff,  and 
therefore  liable  to  her  in  an  action  for  dam- 
ages, this  would  not  necessarily  relieve  de- 
fendant of  Uability  if  he'  were  guilty  of  a 
wrong  in  falling  to  exercise  due  care  for  the 
safety  of  bystanders,  which  was  also  a  proxi- 
mate cause  of  the  same. 

For  the  reasons  stated,  this  case  should  be 
reversed,  and  a  new  trial  granted. 

PKB  CDRIAH.    Adopted  in  whol& 


STITCJH    V.    STATE. 

(Criminal  Ourt  of  Appeals  of  Oklahoma. 

Dec.  23,  1913.) 

(Byttabui  »y  th«  Court.) 

1.  Cbiuinai,   Law    (|   406*)— EvinENCD— Ad- 
missions—Plbaoinq  IN  C!ivii,  Action. 

Where  a  defendant  is  upon  trial  charged 
with  selling  whisky  or  having  whisky  in  nis 
possession  with  intent  to  sell  the  same,  it  is 
competent  for  the  state  to  show,  either  by  di- 
rect evidence  or  b^  his  own  admissions,  that 
he  was  engaged  m  the  business  of  selling 
whisky. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  785,  894-017,  920-927; 
Dec  Dig.  {  406^] 

2.  Intoxioatiro  LiquoBS  (i  146*)— Pboskcu- 

nON— DXFKITBK. 

The  fact  that  a  defendant  represents  a 
whisky  house  in  another  state  and  delivers 
.whisky  on  commission  to  cnstomers  in  Okla- 
homa is  no  defense  to  a  charge  for  selling  such 
whisky,  or  having  said  whisky  in  his  possession 
with  intent  to  sell  same.  Landrum  v.  State, 
0  Okl.  Cr.  — ,  132  Pac  830,  reaffirmed.  The 
idea  that  this  court  is  or  ever  has  been  un- 
friendly to  prosecutions  for  violations  of  the 
prohibitory  liquor  law  is  absolutely  without 
support  in  fact,  and  does  great  violence  to  the 
truth. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  1^9,  160;  163;  Dec. 
Dig.  i  14a*]  "         .     -~. 

Appeal  from  Payne  County  Court;  W.  H. 
Wilcox,  Judge. 

M.  A.  Stitch  was  convicted  of  crime,  and 
appeals  and  moves  for  rehearing.    Denied. 

3.  M.  Springer,  of  Stillwater,  for  plaintiff 
in  error.  C.  J.  Davenport,  Asst  Atty.  Gen., 
for  the  State. 

FURMAN,  3.  On  account  of  sickness  the 
writer  did  not  participate  in  the  considera- 
tion and  determination  of  this  cause  when  it 
was  first  decided;  but  he  has  carefully  ex- 
amined the  record  since  the  motion  for  re- 
hearing was  filed,  and  finds  that  the  motion 
is  not  only  without  merit,  but  is  surprised 
that  it  should  have  ever  been  filed. 

The  evidence  shows  conclusively  that  ap- 
pellant is  guilty  of  the  crime  of  which  he 
was  convicted.  Only  one  alleged  error  is 
relied  upon  In  the  motion  for  a  rehearing, 
and  that  is  that  the  trial  court  erred  in  ad- 
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mltting  In  evidence  the  pleadings  in  a  cer- 
tain dvil  suit-  which  had  been  pending  in  the 
county  court  of  Payne  county,  and  In  which 
Danclger  Bros.,  of  Kansas  City,  Mo.,  were 
plaintiffs,  and  M.  A.  Stitch  and  li.  R.  Doolln 
were  defendants,  and  in  which  the  plaintiffs 
endeavored  to  recover  from  defendants  the 
sum  of  $143.75,  alleged  to  be  due  and  unpaid 
on  certain  brands  of  whisky  sold  by  the 
plaintiffs  to  defendants.  The  total  amount 
of  whisky  sold  by  plaintiffs  to  defendants 
being  alleged  to  be  of  the  value  of  $2,101.88, 
for  which  they  had  received  payment  with 
the  exception  of  the  said  $143.75.  The  an- 
swer of  the  defendants  to  this  suit  was  also 
offered  in  evidence.  It  was  sworn  to  by  ap- 
pellant Attached  to  this  answer  was  an 
itemized  statement  as  to  aU  of  the  whisky 
received  by  defendants  from  the  plaintiffs, 
and  the  payments  made  thereon  by  defend- 
ants, in  which  the  defendants  claim  that  they 
had  overpaid  plaintiffs  for  the  whisky  receiv- 
ed the  sum  of  $762.75,  and  sought  a  Judgment 
against  the  plaintiffs  for  this  amount  upon 
a  cross-petition.  This  was  an  admission  of 
record  by  appellant,  so  far  as  this  case  is 
concerned,  of  all  of  the  material  facts  stated 
in  the  pleadings  received  in  evidence. 

[I]  It  is  contended  by  counsel  for  appel- 
lant that  this  evidence  was  not  admissible 
and,  in  support  of  this  contention,  the  case 
of  Spear  v.  State,  7  OkL  Cr.  379,  123  Paa  852, 
is  dted.  It  is  true  that  in  the  Spear  Case  it 
was  held  that  it  was  error  for  the  trial  court 
to  permit  the  introduction  against  the  de-. 
fendant  of  a  petition  filed  in  the  district 
court  of  Jackson  county,  Okl.,  in  which  it 
was  sought  to  obtain  an  injunction  against 
a  number  of  persons  prohibiting  the  sale  of 
liquors  In  a  certain  house;  but  there  was 
nothing  in  the  record  which  in  any  manner 
connected  Spear  with  the  petition  admitted 
in  evidence,  except  the  naked  allegations 
therein  contained.  It  was  therefore  hearsay, 
pure  and  simple,  so  far  as  the  defendant  was 
concerned.  We  adhere  to  the  ruling  in  the 
Spear  Case,  but  we  are  amazed  that  counsel 
should  rely  upon  the  Spear  Case  as  an  au- 
thority in  his  favor,  when,  as  a  matter  of 
fbct,  it  is  the  strongest  kind  of  authority 
against  him.  In  the  Spear  Case  it  was  ex- 
pressly stated:  "If  this  petition  had  been 
prepared  by  authority  of  appellant,  it  would 
have  been  competent  evidence  against  him,  as 
an  admission  of  the  statements  therein 
made."  In  the  case  at  bar  the  answer  intro- 
duced in  evidence  was  not  only  prepared  by 
authority  of  appellant,  but  it  was  sworn  to 
by  him.  It  admitted  that  he  had  purchased 
the  whisky  as  alleged  in  the  complaint,  and 
claimed  that  he  had  overpaid  the  plaintiffs  in 
the  sum  of  $762.75  therefor,  and  by  cross- 
petition  defendants  sought  to  recover  this 
amount  from  plaintiffs.  This  answer  estab- 
lished the  fact  that  appellant  was  doing  a 
wholesale  whisky  business  in  the  town  of 
StiUwater,  Okl. 


[2]  It  is  true  he  claimed  that  this  whisky 
had  been  sold  and  handled  by  him  upon  a 
commission,  but  this  in  no  manner  mitigated 
his  offense.    See  Landrum  v.  State,  9  OkL  Cr. 

,  132  Pac.  830.    Men  cannot  resort  to  sndi 

subterfuges  as  this  in  violating  the  prohibi- 
tory law,  and  escape  punishment.  The  only 
way  in  which  we  can  understand  how  coon- 
sel  for  appellant  could  have  conceived  the 
Idea  that  such  a  defense  would  for  one  mo- 
ment be  tolerated  by  this  court  Is  that  he  did 
so  upon  the  hypothesis  that  this  court  was 
unfriendly  to  prosecutions  for  violations  ol 
the  prohibitory  liquor  law.  Such  an  idea  li 
absolutely  without  support  in  fact,  and  does 
great  violence  to  the  truth.  This  court  has 
never  hesitated  to  go  to  the  limit  of  the  law 
In  sustaining  convictions  in  such  cases.  If 
counsel  had  examined  the  opinions  of  this 
court,  he  would  never  have  filed  this  motioii 
for  a  rehearing. 

From  the  record  in  this  case,  appellant 
should  have  received  the  extreme  limit  of 
the  law,  and  it  is  fortunate  indeed  for  him 
that  the  law  making  such  an  offense  a  felony 
had  not  been  adopted  at  the  time  of  the  coifi- 
misslon  of  this  offense.  The  motion  for  re- 
hearing is  overruled. 

The  mandate  will  issue  wlOiout  fnrtha 
delay. 

ARMSTBONO,  P.  J^  and  DOYLB,  J.,  oon- 
cur. 


POMEBOY  T.  GORDAN. 

(Supreme  Court  of  Idaho.    Nov.  29, 1913.    B«- 
hearing  Denied  Jan.  17,  1914.) 

1.  AFFBAI.  and   EBBOB  ({  1001*)— FlRDIHOA- 

EVIDKNCK. 

Where  appellant  cross-examined  respond- 
ent at  length  upon  items  of  account  in  both  the 
bill  of  particulars  and  account  books,  this 
court  will  not  disturb  the  finding  aa  to  the  bal- 
ance due. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  it  3922,  8928-8934;  Dec. 
Dig.  {  1001.*] 

2.  Appeai,  ANn  Ebbob  9  1001*)— Vbbdict- 

EVIDENCX. 

Where  there  is  subatantial  evidence  to 
support  the  findings  of  the  court  or  verdict  of 
the  jury,  they  will  not  be  set  aside  on  the 
ground  of  insufficiency  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8822,  8928-^934;  Dec. 
Dig.  i  1001.*] 

Appeal  from  District  Court,  Blaine  Coun- 
ty;  Edward  A.  Walters,  Judga 

Action  by  E.  G.  Pomeroy  against  Eld.  J. 
Oordan.  From  a  judgment  fbr  plaintiff,  de- 
fendant appeals.    Affirmed. 

McFadden  ft  Brodhead,  of  Halley,  fbr  ap- 
pellant SuUivan,  Sullivan  ft  Baker,  of  Bai- 
ley, for  respondent 

STEVENS,  District  Judge.  TMs  action 
was  commenced  in  the  district  conrt  of  the 
Fourth  Judicial  district,  in  and  for  the  conn- 
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ty  ot  Blaine,  for  tbe  collection  of  92,*SiiSA, 
alleged  to  be  due  on  an  accoont  for  labor, 
goods,  wares,  merchandise,  and  supplies  fnr- 
olshed  and  money  adranced  by  plaintiff  to 
defendant 

Appellant  makes  four  aaslgnmentB  of  error: 
The  first  and  second  as  to  the  admission  of 
certain  testimony ;  the  third,  upon  the  denial 
of  defendant's  motion  for  a  new  trial;  and 
the  fourth,  that  the  evidence  la  Insufficient 
to  Justify  the  verdict  of  the  Jury. 

The  principal  objections  urged  by  appel- 
lant upon  his  first  and  second  assignments  of 
tsior  are  the  refusal  of  the  trial  court  to 
sustain  appellant's  objections  to  tbe  question 
asked  of  the  respondent  In  what  sum  appel- 
lant was  Indebted  to  him,  and  the  refusal  of 
the  court  to  strike  out  the  testimony  as  to 
the  amount  claimed  to  be  due  to  him  from 
appellant 

[1]  Appellant's  counsel  contends  that  the 
proof  does  not  show  the  balance  due  upon 
sndi  account  At  his  request  plaintiff  fur- 
nished a  bill  of  particulars  setting  forth  the 
various  items  which  go  to  make  up  the  ac- 
coont and  this  together  with  the  books  of 
account  of  tbe  plaintiff  were  Introduced  in 
the  lower  court  Counsel  for  appellant  cross- 
examined  plaintiff  at  length  upon  the  various 
Items,  and  in  response  to  such  Inquiry,  plain- 
tlfl  stated  that  the  difference  between  sudi 
debits  and  credit  was  the  amount  of  his  claim. 
The  appellant's  counsel  had  not  only  the  bill  of 
particulars,  but  the  account  books  covering 
the  whole  transaction  in  court  at  the  trial, 
and  be  hsd  the  right  to  cross-examine  plain- 
tiff from  both  to  ascertain  the  true  facta; 
and.  If  there  was  error  in  this  regard,  it  was 
cored  by  the  examination  and  admission  of 
such  testimony. 

Appellant  also  raised  the  question  of  a 
variance  between  the  tdeadings  and  the  proof. 
This  question  does  not  seem  to  have  been 
raised  in  the  trial  court  This  court  In  tbe 
case  of  Maw  v.  Coast  Lumber  Co.,  19  Idaho, 
396,  114  Pac.  9,  said,  "We  are  of  the  opinion 
tbat  if  the  defendant  found  during  the  trial, 
or  at  tbe  conclusion  of  the  trial,  that  it  had 
been  misled  by  tbe  allegations  of  the  com- 
plaint It  should  have  advised  the  court  at 
the  time,  *  *  *  and  the  court  was  em- 
powered to  afford  the  relief;  •  •  •  and 
if  tbe  court  denied  tbe  reUef,  saved  his  ex- 
ception, then  the  defendant  would  have  been 
In  a  position  to  present  tbe  same  on  appeal." 
This  question  has  been  passed  upon  in  sever- 
al cases  by  this  court  but  in  the  case  now 
before  the  court  the  question  cannot  be  relied 
upon  successfully. 

Tbe  third  assignment  of  error  was  not  pre- 
sented nor  argued  in  this  court 

[2]  As  to  the  fourth  assignment  of  error, 
tbat  the  evidence  la  insufficient  to  support 
tbe  Terdlct  the  contention  of  the  appellant 
tbat  defendant  should  not  be  held  liable  per- 
sonally cannot  avail,  for  there  is  a  substan- 


tial conflict  In  the  evidence  as  to  tbe  con- 
tract or  agreement  under  which  operations 
were  carried  on  between  plaintiff  and  defend- 
ant and  this  court  has  held  in  so  many  cases 
tbat,  where  there  is  substantial  evidence  to 
support  the  findings  of  the  court  or  verdict 
of  tbe  Jury,  they  will  not  be  set  aside  on  the 
ground  of  insufficiency  of  the  evidence.  41 
Cases  Ida.  Dig.  (A.  &  S.  pp.  49  to  63) ;  Church 
&  White  Co.  V.  Van  Housen,  15  Idaho,  249,  97 
Pac.  36;  McCallnm  v.  McClarren,  16  Idaho, 
374,  98  Pac.  200;  Just  v.  Idaho  Canal,  etc., 
Co.,  16  Idaho,  639,  102  Pac.  381,  133  Am.  St 
Reik.  140 ;  Eaves  v.  Sheppard,  17  Idaho,  268, 
105  Pac.  407, 134  Am.  St  Rep.  256 ;  Edmnnd- 
son  V.  Taylor,  17  Idaho,  618,  106  Pac.  991; 
Tomsche  v.  Hummel,  18  Idaho,  23,  108  Pac. 
343;  Flynn  Group,  etc,  Co.  v.  Murphy,  18 
Idaho,  266,  109  Pac.  851,  188  Am.  St  Bep. 
201;  Western  Mollne.  etc.,  Co.  v.  Caldwell, 
18  Idaho,  468,  110  Pac.  633 ;  Pennlnger,  etc., 
Co.  V.  Clark,  20  Idaho,  166,  117  Pac.  764; 
Thomason  v.  Lane-Potter,  etc.,  Co.,  20  Idaho, 
771,  119  Pac.  876;  Frledrlck  v.  Donahue,  20 
Idaho,  92,  116  Pac.  1029;  Blackfoot  St  Bank 
V.  Crisler,  20  Idaho,  379,  118  Pac.  775 ;  Wee- 
ter  L.  Co.  V.  Fales,  20  Idaho,  255,  118  Pac. 
289,  Ann.  Cas.  1913 A,  403;  Salisbury  v.  Spof- 
ford,  22  Idaho,  393,  126  Pac.  400 ;  Brlnton  V. 
Steele,  23  Idaho,  615,  131  Pac  662. 

The  law  and  the  equity  of  the  case  seem  to 
be  as  determined  by  the  district  court  and 
the  Judgment  of  the  lower  court  Is  affirmed. 
Costs  awarded  to  respondent 

AILSHIB,  0.  J.,  and  8TEWABT,  X,  con- 
cur. 


GAISBB  et  al.  v.  STEELE,  District  Jndee. 
(Sapreme  Court  of  Idaho.     Jan.  10,  1914.) 

1.  Schools  and  Soeool  Distbiotb  ({  39*)— 
Seossoation  or  Distbioc— AfpkaI/— Pbao- 

TICK. 

Where  a  board  of  county  commimioners 
dismiMed  a  petition  for  the  segregation  of  a 
common  •chool  district  from  a  rural  high 
school,  upon  the  ground  that  the  law  author- 
izing auca  action  had  been  repealed,  and  the 
petitioners  appealed  from  sach  order  to  the  dis- 
trict court  and  the  district  court  held  and  de- 
cided that  the  board  of  commissioners  erred  in 
dismissing  the  petition,  and  in  holding  that  the 
law  authorizing  such  petition  had  been  repeal- 
ed, there  was  no  fnruier  issue  to  try  "anew," 
and  the  district  court  properly  remanded  the 
petition  to  the  board  of  commlBsioners  for  a 
hearing  on  the  merits  thereof. 

[EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {{  68,  69;  Dec 
Dig.  §  39.*] 

2.  Counties  (g  68*)— Wobos  axd  Phrases- 
Appeal    FBOU    BOABD    01*    COMiaSSIOREBS— 

"Anew"— "De  Novo." 

To  try  a  case  "anew"  or  "de  novo"  implies 
that  the  case  has  been  heard  before,  and,  where 
no  issue  has  been  tried,  there  is  no  issue  to 
tiy  "anew." 

[Ed.  Note.— For  other  cases,  see  Coonties, 
Cent  Dig.  Si  76-80;   Dec.  Dig.  {  58.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  395 ;  vol.  2.  p.  1852.] 
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3.  ScHooui  ARD  School  Dibtbicts  (|  87*)— 
Skobeoatiok    of    Distbiot  —  PBOCKBDnroB 

BEITOKE    COMinSSIONEBS. 

Under  the  provisions  of  section  141,  c. 
158,  p.  538,  Sess.  Laws  1911,  it  is  the  duty  of 
the  board  of  commissioners  to  hear  the  facta 
upon  which  a  petition  is  presented  to  such 
board,  and  determine  whether  or  not  "it  is  to 
the  best  interests  of  the  •  *  *  school  dis- 
trict to  be  segregated  from  the  rural  high 
school  to  which  said  •  *  *  district  is  join- 
ed," and,  "if  they  unanimously  agree,"  they 
may  grant  the  petition,  and  segregate  the  dis- 
trict so  petitioning.  Under  this  statute  the  pe- 
tition and  the  facts  upon  which  it  is  presented 
should  be  heard  by  the  board  of  commissioners, 
and  by  them  passed  upon. 

[Ed.  Mote.— For  other  case&  see  Schools  and 
School  Districts,  Cent  Dig.  H  60-65,  67 ;  Dec. 
Dig.  S  87.*] 

Original  application  for  mandamus  by  WU- 
Uam  Galser  and  others  against  Edgar  C. 
Steele,  District  Judge.  Writ  denied,  and  pe- 
tition dismissed. 

Daniel  Needham  and  Delos  J.  Needham, 
both  of  Lewlston,  for  plaintiffs.  Alex  Kas- 
berg,  of  Lewlston,  for  defendant 

AILSHIE,  G.  X  This  Is  an  application  on 
citation  and  notice  for  a  peremptory  writ  of 
mandate  against  Hon.  Edgar  C.  Steele,  Judge 
of  the  Second  Judicial  district 

It  appears  that  the  plaintiff  herein,  Wil- 
liam Galser,  on  June  16,  1913,  filed  a  petition 
with  the  county  school  superintendent  of 
Nez  Perce  county,  praying  that  school  dis- 
trict No.  63  of  Nez  Perce  county  be  segre- 
gated and  withdraw  from  rural  high  school 
district  No.  1  of  that  county,  as  authorized  by 
section  141,  c.  159,  of  the  1911  Session  Laws 
(Sess.  Laws,  1911,  p.  638).  This  petition  was 
subsequently  filed  with  the  board  of  county 
commissioners,  and  set  for  hearing  on  the 
29th  day  of  July,  1913,  upon  which  date  the 
petition  came  on  for  hearing,  and  the  repre- 
sentatives of  rural  high  school  district  No.  1 
moved  that  the  petition  be  dismissed,  on  the 
ground  that  section  141,  c.  169,  of  the  1911 
Session  Laws  bad  been  repealed  by  section 
18,  C  115,  of  the  1913  Session  Laws.  The 
commissioners  granted  the  motion,  and  dis- 
missed the  petition,  and  thereupon  entered 
an  order  denying  the  prayer  of  the  plaintiff's 
petition.  The  plaintiff,  as  petitioner  before 
the  board,  thereupon  appealed  to  the  district 
court  in  and  for  Nez  Perce  county  on  ques- 
tions of  both  law  and  fact  Thb  appeal  came 
on  before  the  judge  of  the  district  court  on 
the  24th  day  of  October,  1913,  and,  after 
hearing  arguments  of  counsel  upon  a  motion 
to  dismiss  the  petition  and  appeal,  the 
court  overruled  the  same,  holding  that  sec- 
tion 141,  c.  169,  of  the  1911  Session  Laws 
bad  not  been  repealed,  and  thereupon  set 
the  case  for  hearing  on  November  18th. 
Thereafter,  when  the  case  was  called,  the 
plaintiffs  offered  and  requested  to  be  per- 
mitted to  introduce  their  proofs,  and  try  the 
case  upon  the  facts,  to  which  counsel  for 
the  board  of  commissioners  and  rural  dls-  { 


trlct  No.  1  objected,  and  thereupon  the  oonrt 
sustained  the  objection,  and  made  an  order 
remanding  tbe  case  to  the  board  of  coooty 
commissioners  for  hearing  upon  Its  merita 
Counsel  for  tbe  petitioners  tberenpon  pre- 
pared their  application  to  this  court  for  a 
peremptory  writ  of  mandate,  directed  to  the 
Judge  of  the  district  court,  and  served  no- 
tice of  tbe  time  and  place  of  application,  and 
the  case  has  been  filed  and  submitted  upon 
btlefa  for  consideration  and  determioatioa 
by  this  court 

[1, 8]  Tbe  only  question  presented  to  us  is 
whether  tbe  trial  court,  after  detenninisg 
the  question  of  law,  should  have  proceeded 
to  try  the  case  de  novo,  or  properly  remanded 
the  case  to  the  board  of  commissioners  for 
a  hearing  before  the  board. 

[2]  Section  1953  of  the  Revised  Codes  pro- 
vides that  on  an  appeal  from  an  order  of 
the  board  of  connty  commissioners  the  mat- 
ter must  be  "beard  anew."  To  try  a  matter 
anew  or  a  case  anew  or  de  novo  is  t»  try  it 
again,  another  time,  or  try  it  over. 

In  Zimmerman  v.  Bradford-Kennedy  Co., 
14  Idaho,  681,  95  Pac.  825,  this  court,  in  con- 
sidering the  provisions  of  section  4840  of  the 
Revised  Codes,  providing  for  a  trial  anew  on 
appeal  from  a  Justice's  court,  said:  "A  trial 
de  novo  as  provided  for  by  section  4840,  Bev. 
Stat,  implies  and  aignlfles  the  trying  anew 
of  an  Issue  that  has  been  previously  tried. 
Where  no  issue  has  been  previously  raised, 
there  is  no  issue  to  try  anew."  The  doctrine 
of  that  case  was  affirmed  by  this  court  in 
Smith  V.  dyne,  16  Idaho,  254,  97  Pac  40, 
and  again  in  Smith  t.  Clyne,  16  Idaho,  466, 
101  Pac.  819.  Tbe  same  language  Is  used  in 
section  1953  that  is  employed  in  section  4840. 
The  one  statute  says  that  the  case  shall  be 
"tried  anew,"  and  In  the  other  statute  it  says 
that  It  shall  be  "heard  anew."  It  would 
seem  that  a  case  which  has  never  been  tiled 
on  the  facts  could  not  be  tiled  "anew"  or  "de 
novo"  on  the  facts  of  the  case  until  there 
had  first  been  a  triaL 

It  is  also  Important,  however.  In  order  to 
satisfactorily  determine  this  question,  to  ex- 
amine the  statute  under  which  this  petition 
was  filed  with  the  board,  and  under  which 
the  board  was  required  to  consider  it  Sec- 
tion 141  of  chapter  169  of  the  19U  Session 
Laws  (page  538)  provides  as  follows:  "When 
two-thirds  of  those  who  are  heads  of  families 
and  residents  of  any  regularly  organised 
school  district  Joined  to  a  rural  hl^  school 
district  shall  present  a  petition  to  the  board 
of  county  commissloneis  showing  that  it  is 
to  the  best  interests  of  the  said  regularly  oi^ 
ganlzed  school  district  to  be  segregated  from 
the  rural  high  school  to  which  said  regularly 
organized  district  is  Joined,  it  shall  be  lawful 
for  the  said  board,  if  they  unanimously 
agree,  to  segregate  said  petitioning  snbdls- 
trict  from  said  rural  high  school  district" 

It  will  be  seen  from  an  analysis  of  the 
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foregoing  provision  of  tbe  Btatnte  that  the 
board  have  to  determine  the  question  as  to 
wbetber  It  would  be  "to  the  best  Interests  of 
the  said  regularly  organized  school  district 
to  be  segregated  from  the  rural  high  school 
to  which  said  regularly  organized  district  Is 
joined,"  and,  after  that  is  determined,  it 
seems  necessary  for  the  board  to  "unani- 
mously agree  to  segregate  said  petitioning 
Eubdistilct  from  said  rural  high  school  dis- 
trict." The  facts  must  consequently  be 
heard  and  passed  upon  by  tbe  board  of  com- 
missioners. 

The  trial  court  properly  remanded  the  case 
to  the  board  of  commissioners  for  hearing  on 
the  merits.  Writ  is  denied,  and  petition  dis- 
missed. Costs  awarded  in  favor  of  defend- 
ant 

SULLIYAN,  J.,  concurs. 


SWANSON   ▼.    KOBNINGBR. 
(Supreme  Court  of  Idaho.     Dec  24,  1913.) 

1.  Mines  akd  Minxbals  (i  IS*)— Extent  ov 
Mining  Olaik— Notice  or  Location. 

The  locator  of  a  mining  claim  cannot 
maintain  ownenhlp  to  a  greater  length  in  ei- 
ther direction  along  the  ledge  or  lode  than  ia 
called  for  In  his  notice  of  location. 

[B^  Note.— For  other  cases,  see  Mines  and 
l«nerals.   Cent   Dig.   i|  29-36;    Dec.   Dig.  i 

2.  Minks  and  Minkkals  (i  10*)— Bxtknt  ov 
Miifina  Ci.Aii(— OomuoT  bbtwkbr  Notiob 

AHD  BOnNDASIES. 

The  general  principle  that  In  case  of  con- 
flict between  tbe  location  notice  and  the  bound- 
aries of  a  minUig  dalm,  as  marked  by  the 
stakes  on  the  ground,  the  stakes  control  applies 
so  far  as  there  is  no  substantial  variance  be- 
tween such  stakes  and  the  description  in  tiie 
notice  of  location. 

FEd.  Note.^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  87-89;  Dec.  Dig.  | 
19.  •] 

3.  Mines  and  MiNEBAt.s  (g  18*)— Location 

of  MiNINO  GLAIKft— MoNTmsNTa 

The  rule  that  in  the  location  of  mining 
i»lnlni«  monuments  should  control  the  courses 
and  distances  is  recognized  only  in  cases  in 
which  the  monuments  are  clearly  ascertainable 
and  can  be  definitely  located. 

[Kd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |i  29-36;  Dec.  Dig.  i 
18.»1 

4.  Minks  and  Minebals  (i  18*)— Extent  of 
Mining  Claim— Bxcessivxnebb. 

It  is  contrary  to  the  policy  and  spirit  of 
the  i"<"<"g  laws  to  permit  a  mining  daim  of 
excessive .  size  to  be  staked,  thereby  affording 
an  opportunity  for  the  stakes  to  be  shifted  by 
the  locator  so  as  to  include  ground  proved  to 
be  rich  in  mineral  through  the  development  of 
adjoining  ore  bodies. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  if  29-36;  Dec.  Dig.  | 
la*] 

5.  Kinks  and  Minkbaub  (f  19*>— Desobif- 
TioM  OF  MiNiNO  Claim  —  Vabianob  bk- 
tween  Notice  and  Boundaries. 

Where  tbe  call  in  a  location  notice  Is  as 
follows:  "Claiming  from  this  discovery  notice 
and  cut  or  shaft  1,000  feet  in  a  southeasterly 


direction  and  600  foet  In  a  northwesterly  direc- 
tion"— while  from  a  map  on  file  it  appears  that 
the  lode  line  runs  almost  due  north  780  feet 
from  the  discovery  and  620  feet  in  a  southeast- 
erly direction  to  the  southerly  end  line  of  the 
claim,  the  description  given  Is  so  erroneous  as 
to  be_  delusive  and  misleading,  inasmuch  as  the 
description  in  the  notice  and  the  markings  up- 
on the  ground  do  not  even  approximately  agree, 
and  there  is  a  fatal  divergence  between  such 
description  and  the  marldngs  of  the  claim  upon 
the  ground. 

[Ed.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {f  87-89;  Dee.  Dig.  } 
10.*] 

Appeal  from  District  Court,  Blaine  Coun- 
ty ;   Edward  A.  Walters,  Judg& 

Action  by  Charles  Swanson  against  Rob- 
ert Koenlnger  to  quiet  title  to  mining  prop- 
erty. From  Judgment  for  defendant  plain- 
tiff appeals.     Reversed. 

Edwin  Snow,  of  Boise,  and  J.  O.  Hedridc, 
of  Hailey,  for  appellant  Sullivan  &  Sulli- 
van, of  Boise,  and  Frank  Beeves^  of  Wenat- 
cbee,  for  respondent 

STEVENS,  District  Judge.  This  to  a  suit 
adverse  to  the  mineral  patent  of  the  defend- 
ant's mining  claim,  called  the  "True  Friend." 
Upon  the  filing  of  the  map  and  field  notes  of 
the  survey  of  this  claim  for  patent  the  plaln- 
tifF  Swanson  filed  suit  setting  up  his  claim 
to  two  certain  areas  thereof,  respectively,  in 
conflict  with  defendant's  claim,  the  Silver 
Bullion  and  Silver  Bullion  No.  2.  The  Silver 
Bullion  to  admittedly  a  senior  location  to  the 
True  Friend,  while  the  Silver  Bullion  No.  2 
to  admittedly  a  Junior  location.  Upon  the 
trial  of  this  cause  without  a  Jury  before  the 
district  court  of  the  Fourth  Judicial  district 
in  and  for  Blaine  county,  the  court  awarded 
to  the  plaintiff  the  area  In  conflict  between 
the  Silver  Bullion  and  the  True  Friend,  ev- 
idently on  the  ground  of  the  seniority  of  the 
former.  But  with  respect  to  the  second  and 
larger  area  In  conflict  between  plalntlfrs 
claim  Silver  Bullion  No.  2,  and  the  True 
Friend  claim  of  the  defendant  the  court  de- 
cided that  title  to  such  area  should  be  quiet- 
ed in  the  defendant  evidently  also  upon  tbe 
ground  of  the  seniority  of  the  location. 
From  this  portion  of  the  Judgment  the  plain- 
tut  appeals. 

Stated  generally,  the  errors  assigned  are: 
(1)  That  the  court  erred  In  not  holding  and 
deciding  that  appellant  was  the  owner  of 
and  entitled  to  the  possession  of  that  por- 
tion of  tbe  True  Friend  mining  .claim  in 
conflict  with  the  Silver  BulUon  No.  2.  (2) 
That  the  court  erred  in  holding  and  deciding 
that  tbe  resi)ondeot  was  entitled  to  a  pat- 
ent to  that  portion  of  the  True  Friend  min- 
ing claim  in  conflict  with  said  Silver  Bullion 
No.  2.  (3)  That  the  court  erred  In  not  hold- 
ing and  deciding  that  the  patent  survey  of 
the  True  Friend  mining  claim,  so  far  as  it 
Included  the  area  in  conflict  with  said  Silver 
Bullion   No.  2,   did   not  correctly   represent 


•For  other  cases  see  same  topic  and  secUon  NtWBBB  la  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Sep'r  ladezei 
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and  Include  the  True  Friend  mining  claim 
as  located. 

It  Is  stipulated  tbat  there  are  three  claims 
Involved  In  this  action,  the  Silver  Bullion 
and  Sliver  Bullion  No.  2,  owned  by  the  plain- 
tiff, and  the  True  Friend,  owned  by  the  de- 
fendant To  avoid  proving  the  locations  of 
these  three  claims,  the  stipulation  covered 
certain  facts,  such  as  that  the  locators  were 
citizens  of  the  United  States ;  that  they  dis- 
covered a  vein  or  lode  of  quartz  or  other 
valuable  rock,  in  place  bearing  gold,  silver, 
lead,  etc. ;  that  the  land  located  was  nnocca- 
pled  mineral  land  of  the  United  States  (ex- 
cept the  areas  in  conflict,  which  was  to  be 
determined  by  the  evidence),  the  actual  stak- 
ing of  the  claims  (except  the  points  where 
the  stakes  were  set),  the  size  and  markings 
of  the  posts,  the  posting  of  notices  of  loca- 
tion and  their  contents,  the  recording  of  the 
notices ;  that  assessment  work  had  been  done 
at  all  times  since  the  location  thereof,  and 
the  stakes  kept  up  in  accordance  with  the 
law  (except  as  to  the  location  of  the  points 
where  they  were  kept  up);  that  the  respec- 
tive parties  were  the  owners  of  the  different 
claims  as  alleged  iond  had  had  possession  of 
their  claim  or  claims  since  the  location  there- 
of (except  the  areas  in  dispute,  which  was 
to  be  determined  from  the  evidence). 

The  location  notice  of  the  True  Friend 
claim  is  in  part  as  follows :  "Claiming  from 
this  discovery  notice  and  cut  or  shaft  1,0(X) 
feet  In  a  southeasterly  direction  and  600 
feet  in  a  northwesterly  direction  •  •  • 
adjoining  on  the  northerly  end  the  Indepen- 
dence and  the  Sliver  Bullion  lodes,  situated 
in  the  Warm  Springs  Creek  Mining  District, 
Alturas  county,  Idaho  Territory." 

The  real  question  before  the  court,  stripped 
of  verbiage,  is  the  locality  of  the  True  Friend 
location,'  in  so  far  as  there  is  a  conflict  with 
the  Silver  Bullion  No.  2  claim;  the  claim  of 
respondent  being  that  the  location  of  the 
stakes  upon  tills  claim  should  govern  the  calls 
in  the  notice.  Appellant  quotes  at  length 
and  seems  to  rely  upon  the  case  of  Flynn 
Min.  Co.  V.  Murphy,  18  Idaho,  266,  100  Pac. 
851,  188  Am.  St  Rep.  201,  which  seems  to  be 
in  point  in  this  case,  although  going  to  the 
extreme  Umlt  to  which  the  court  is  inclined 
at  this  time  to  go  upon  that  question.  In 
that  case  the  court  said:  "In  the  location  no- 
tice of  said  Snowdrift  lode  it  is  stated  that 
said  claim  extends  in  a  northwesterly  direc- 
tion along  the  lode  7(X)  feet  and  in  a  south- 
easterly direction  along  the  lode  BOO  feet 
That  notice  fixes  the  distance  along  the  lode 
that  said  claim  extends  from  the  point  of 
discovery.  The  ground  beyond  the  800  feet 
southeasterly  from  the  discovery  was  not  in- 
cluded in  said  claim,  even  though  the  stakes 
marking  the  northeasterly  and  sontheasterly 
comers  of  said  claim  were  placed  beyond  the 
800  feet  Any  locator  had  a  right  to  go  to 
the  point  of  discovery  of  the  Snowdrift  claim 
and  measure  the  ground  from  the  dlscoverj 


point  800  feet  In  a  sontfaeasterly  dlrectioii 
along  the  lode  and,  if  there  was  any  nnlocnt- 
ed  ground  beyond  the  800  feet  locate  It  re- 
gardless of  the  fact  that  the  easterly  end 
stakes  had  been  established  beyond  the  800 
feet"  And  again,  upon  rehearing,  the  conrt 
said:  "Under  the  law,  a  locator  should  not 
be  permitted  to  hold  an  excess  of  ground 
with  a  single  location,  and,  when  his  notice 
provides  that  his  mining  claim  extends  a  cer- 
tain number  of  feet  in  a  certain  direction 
from  the  discovery,  subsequent  locators  ma^ 
be  governed  by  the  statement  in  the  notlre 
and  not  by  stakes  that  include  within  thar 
boundary  an  excess  of  surface  ground."  Again 
the  court  says  in  the  same  case:  "There  is 
no  contention  made  in  the  case  at  bar  that 
the  excess  In  the  Snowdrift  location.  If  there 
was  any,  was  the  result  of  fraudulent  Intent, 
but  we  think  it  is  conceded  that  such  excess, 
if  there  was  any,  was  the  result  of  Innocent 
error." 

[1]  After  a  careful  consideration  of  the  de- 
cision in  Flynn  Group  Min.  Co.  ▼.  Murphy, 
we  cannot  escape  the  conclusion  that  It  U 
based  on  the  fact  that  a  locator  cannot  claim 
a  greater  length  In  either  direction  along  the 
ledge  or  lode  than  is  called  for  in  his  notice 
of  location.  In  that  case,  as  in  the  case  at 
bar,  the  location  notice  was  posted  at  the  dis- 
covery and  not  upon  either  of  the  end  stakes, 
and  the  court  said:  "Under  that  notice,  he 
was  only  entitled  to  800  feet  in  a  southeast- 
erly direction  from  the  discovery  point" 

The  location  notice  calls  for  500  feet  hi  a 
northwesterly  direction  from  the  discovery. 
The  claim  as  surveyed  for  patent  swings  the 
northerly  part  from  an  angle  of  about  45  de- 
grees to  a  straight  northerly  direction  from 
the  discovery  point  so  that  the  location  no- 
tice is  misleading  with  respect  to  the  adjoin- 
ing claims  on  the  north,  the  extent  of  ground 
claimed  northerly  from  the  discovery  and 
with  respect  to  the  course  of  the  vein,  as 
well  as  the  direction  from  discovery.  All 
these  points  together  show  that  the  location 
notice.  Instead  of  performing  the  function  de- 
signed by  law  (that  is  to  say,  informing  the 
public  of  the  precise  ground  claimed  thereun- 
der), misleads  in  every  particular  when  it  is 
made  the  basis  of  a  claim  to  the  ground  in- 
cluded in  the  patent  survey. 

[2]  The  general  principle  that  in  case  of 
conflict  between  the  location  notice  and  the 
boundaries  of  a  claim  as  marked  by  the 
stakes^  the  stakes  shonld  control  appUes  only 
so  tax  as  there  Is  no  substantial  variance  be- 
tween such  stakes  and  the  notice  of  location. 
There  is  no  doubt  that  this  rule  shonld  apply 
where  the  stakes  can  be  definitely  located; 
hot  in  the  case  at  bar  there  seems  to  be  much 
uncertainty  as  to  the  original  location  of  the 
stakes. 

In  Treadwdl  v.  Marrs,  9  Arlx.  S33,  8S  Pac. 
350,  the  court  aays:  "The  well-settled  rule  in 
that  req>ect  la  that  where  the  monuments  are 
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found  upon  the  ground,  or  their  position  or 
location  can  be  determined  with  certainty, 
tbe  monnments  govern,  rather  than  the  loca- 
tion certificate:  but,  where  the  course  and 
distances  are  not  with  certainty  defined  by 
monnmenta  or  stakes,  the  calls  In  the  loca- 
tion notice  must  govern  and  controL" 

[3]  Tbe  role  applied  to  the  location  of  min- 
ing claims  that  monnments  should  control 
courses  and  distances  is  recognised  only  In 
cases  in  which  the  monuments  are  clearly  as- 
certained. If  there  is  a  doubt  as  to  the  mon- 
nments, there  can  be  no  reason  for  holding 
that  tbe  monuments  should  prevail.  Thall- 
man  v.  Thomas  (G.  C.)  102  Fed.  035. 

In  Copper  Globe  Mln.  Co.  v.  AUman,  23 
Utah,  410,  64  Fac.  1019,  we  find:  "The  bound- 
aries BO  marked  should  conform  substantially 
to  the  location  Indicated  by  the  discovery 
nonnment  and  tbe  notice  of  location." 

"The  object  of  the  law  in  requiring  the  lo- 
cation" of  a  mining  claim  "to  be  marked  up- 
on the  ground  Is  to  fix  the  claim,  to  prevent 
floating  or  swinging,  so  that  those  who  in 
good  faith  are  looking  for  unoccupied  ground 
In  the  vicinity  of  previous  locations  may  be 
enabled  to  ascertain  exactly  what  has  been 
appropriated.  In  order  to  make  their  locations 
npon  the  residue."  Oleeson  v.  Mining  Co.,  IS 
Nev.  442;  Book  v.  JusUce  Mln.  Co.  (C.  C.)  68 
Fed.  106;  Daggett  v.  Yreka  Mln.  ft  Mill.  Co., 
14»  CaL  357,  86  Pac.  968. 

[4]  The  wisdom  of  the  role  laid  down  in 
Qiese  cases  caxmot  be  questioned,  as  it  is 
Contrary  to  the  policy  and  spirit  of  the  min- 
ing laws  to  permit  a  mining  claim  of  exces- 
sive size  to  be  staked  and  then  afford  the  op- 
portunity for  the  stakes  to  be  shifted  at  the 
locator's  pleasure  to  Include  ground  proved 
to  be  rich  In  mineral  through  the  develop- 
ment of  other  ore  bodies. 

In  Lereridge  v.  Hennessy  (Mont,)  185  Pac: 
BOO,  we  find  this  language  referring  to  the 
Dottce:  "Such  a  statute,  It  Is  true,  does  not 
require  that  tbe  declaratory  statement  con- 
tain a  description  by  metes  and  bonnds  (Up- 
ton V.  Larkin,  7  Mont  449,  17  Pac.  728; 
Gamer  v.  Glenn,  8  Mont  371,  20  Pac.  654), 
bat  It  does  require  that  taking  the  discovery 
as  the  initial  point  the  boundaries  be  so 
definite  and  certain  as  that  they  can  be 
readily  traced  (Hauswlrth  v.  Butcher,  4  Mont 
299,  1  Pac.  714),  and  that  the  declaratory 
statement  contain  directions  which,  taken 
with  the  markings,  will  enable  a  person  of 
reasonable  intelligence  to  find  the  claim  and 
run  its  lines  (Llndley  on  Mines,  |  381 ;  Gam- 
er V.  Glenn,  supra;    Bramlett  v.  Flick,  23 


Mont  96,  67  Pac.  869).  While  ndther  mathe- 
matical precision  as  to  measurements  nor 
technical  accuracy  of  expression  is  expected, 
the  degree  of  accuracy  that  is  required  Is  In- 
dicated by  the  fact  that  the  locator,  after  his 
discovery,  had  30  days  In  which  to  definitely 
ascertain  the  course  of  the  vdn  and  mark 
his  boundaries  and  30  days  more  in  which  to 
file  his  declaratory  statement  describing  his 
claim  so  that  it  could  be  identified.  Sanders 
V.  Noble,  22  Mont  110,  65  Pac.  1037.  That  de- 
gree of  accuracy  is  not  met  If  the  descrip- 
tion given  Is  so  erroneous  as  to  be  delusive 
and  misleading,  as  when  the  declaratory 
statement  and  the  markings  ui)on  the  ground 
do  not  even  approximately  agree  as  to  the 
general  shape  of  the  claim  or  as  to  any  point, 
direction,  or  distance.  Dillon  v.  Bayllss,  11 
Mont  171,  27  Pac.  726." 

[I]  Recurring,  then,  to  the  location  notice 
of  the  True  EYlend  claim,  we  observe  that 
its  can  is,  "Claiming  from  this  discovery 
notice  and  cut  or  shaft  1,000  feet  in  a  south' 
easterly  direction  and  600  feet  in  a  north- 
westerly direction,"  while  in  truth,  from  a 
map  on  file,  we  find  tbe  lode  line  runs  al- 
most due  north  7S0  feet  from  the  discovery 
and  620  feet  in  a  southeasterly  direction  to 
the  southerly  end  line  of  the  claim. 

The  description  in  the  notice  suggests  that 
the  claim  is  In  the  form  of  a  parallelogram, 
and  that  one  finding  the  comers  at  the  end 
lines  might  proceed  at  right  angles  to  find 
the  other  stakes.  As  a  matter  of  fact  If  he 
did  so  he  would  have  missed  the  northerly 
end  stakes  by  several  hundred  feet  It  is 
a  rational  inference  that  much  difficulty 
might  be  expected  In  an  attempt  to  find  the 
lines  and  comers, with  the  aid  of  the  location 
notice,  and  certtdnly  no  one  would  suppose 
the  True  Friend  as  marked,  and  the  True 
Friend  described  In  the  location  notice  to  be 
one  and  the  same,  and  this  point  must  be  de- 
termined by  the  criterion  upon  which  it  Is 
assailed,  vis.,  a  fatal  divergence  between  the 
location  notice  as  filed  and  the  markings  of 
the  claim  upon  the  ground. 

We  are  of  the  opinion,  after  a  careful  con- 
sideration of  all  tbe  facts  herein  and  the 
authorities,  that,  in  so  far  as  there  la  a  con- 
filct  between  the  True  Friend  locatiwi  and 
the  SUver  Bullion  No.  2,  the  True  Friend  lo- 
cation is  void,  and  the  title  to  the  area  in 
dispute  should  be  quieted  in  tbe  appellant 

Judgment  reversed.  Costs  awarded  to  ap- 
pellant 

AILSHIB,  C.  J.,  and  STEWART,  J.,  con- 
cur. 
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JOHNSON   T.    SPOKANE    INTERNATION- 
AL BY.  CO. 
(Snpreme  Court  of  Idaho.    Dec.  31,  ldl3.) 

1.  Public  Lands  (§  92*)— Bailboads— Gbant 
OF  Eight  ov  Wat. 

A  railway  company  that  has  complied  with 
Act  Cong.  March  3,  1875,  c.  171,  18  Stat  509, 
in  regard  to  right  of  way  over  the  public  lands, 
is  made  a  grantee  by  the  actual  construction  of 
the  road,  although  a  profile  map  of  the  road 
has  not  been  filed. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent.  Dig.  U  276-282;  Dec.  Dig.  { 
92.»] 

2.  Public  Lands  (|  36*)— Biohis  or  Homk- 

STEADBB— Railway  Grant. 

Held,  under  the  facts  of  this  case,  that, 
the  railroad  company  having  located  its  right 
of  way  across  the  land  in  question,  and  cleared 
such  right  of  way  of  timber  thereon,  and  grad- 
ed its  railway  across  such  land,  before  a  home- 
steader makes  his  homestead  entry,  the  home- 
steader takes  such  land  subject  to  said  railway 
right  of  way. 

[Ed.  Note. — For  other  cases,  gee  Public 
Lands,  Cent.  Dig.  H  72-77;    Dec  Dig.  i  35.*] 

3.  Public  Lands  (g  35*)— Biohts  of  Hoiis- 

SIEADEB— BaILWAT   GBANT. 

Beld,  under  the  facts  of  this  case,  that 
the  grant  of  said  right  of  way  under  Act 
Cong.  March  3,  1875,  c.  171,  18  Stat  509,  be- 
came definitely  fixed  before  said  homestead  en- 
try was  made. 

[WA.  Note.— For  other  cases,  see  Public 
Lands.  Cent  Dig.  H  72-77 ;   Dec  Dig.  g  85.*] 

Appeal  from  District  Court,  Bonner  Coun- 
ty ;  John  M.  Flynn,  Judge. 

Action  by  John  F.  Johnson  against  tbe 
Spokane  International  Bailway  Company  to 
recover  damages  for  a  railway  right  of  way. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Beversed. 

Allen  &  Allen,  of  Spokane,  Wash.,  and  H. 
H.  Taylor,  of  Sandpoint,  for  appellant  Q.  H. 
Martin,  of  Sandpoint,  for  respondent 

SULLIVAN,  J.    TUs  action  was  brooi^t 

to  recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  appellant  railway 
company  locating  and  constructing  its  line  of 
railroad  across  160  acres  of  land  claimed  by 
the  respondent,  situated  in  section  18,  town- 
ship 60  N.,  range  1  E.,  Boise  Meridian,  in 
Bonner  county. 

It  is  alleged  in  the  complaint  that  the  re- 
spondent made  his  homestead  entry  on  said 
land  on  April  16,  1906,  and  submitted  his 
final  proof  In  July,  1911,  and  obtained  his 
patent  for  said  land  on  November  20,  1911 ; 
that,  after  respondent  had  made  his  home- 
stead entry,  the  railway  company,  without 
his  consent,  entered  upon  his  land,  and  con- 
structed its  raUrcad  across  the  .same,  and 
since  its  construction  has  been  operating  its 
trains  over  said  line  of  road. 

The  complaint  and  amended  complaint 
were  not  verified,  and  the  answer  of  the  de- 
fendant denies  generally  the  allegations  of 
the  complaint,  and  by  way  of  afiSrmative  de- 
fense avers  that  it  filed  with  the  Secretary  of 


the  Interior  a  certified  copy  of  its  articles  of 
incorporation,  and  made  due  proof  of  its  or- 
ganization on  May  3, 1905,  as  provided  by  the 
Bight  of  Way  Act  of  Congress,  approved 
March  3,  1875,  and  that  in  the  fall  of  1905, 
and  before  the  plaintiff  had  made  entry  of 
said  land  as  a  homestead,  and  while  said 
land  was  government  land,  the  defendant  en- 
tered upon  said  land,  clearing  its  right  of 
way  to  the  extent  of  100  feet  wide,  and  folly 
graded  and  constructed  its  i-oad  thereon,  all 
of  which  was  done  and  completed  prior  to  the 
16th  day  of  April,  1906,  the  date  respondent 
made  bis  homestead  entry  for  said  land,  that, 
when  respondent  filed  his  homestead  entry 
upon  said  land,  the  defendant  was  in  actual 
possession  of  said  strip  of  land,  and  was  us- 
ing the  same  for  railroad  puriKJBes,  and  that 
appellant  took  possession  of  th'e  right  of  way 
across  said  land,  definitely  surveyed  and  lo- 
cated its  right  of  way  thereon,  cut  and  re- 
moved the  timber  from  the  right  of  way,  and 
constructed  its  road  thereon  prior  to  the  16th 
day  of  April,  1906 ;  and  also  sets  up  the  stat- 
ute of  limltaBons. 

On  the  Issues  thus  made  the  action  was 
tried  by  the  court,  with  a  Jury,  and  a  verdict 
was  rendered  by  the  Jury  in  favor  of  the  re- 
spondent for  $501.55,  on  which  verdict  a 
Judgment  was  entered.  A  motion  for  a  new 
trial  was  denied  by  the  court,  and  the  ap- 
peal la  from  the  order  denying  the  new  trial. 

[1]  Several  errors  are  assigned;  but  the 
real  question  at  issue  is.  Did  the  appellant 
corporation  acquire  a  ri^^t  of  way  over  said 
land  under  the  provisions  of  the  act  of  Con- 
gress of  March  3,  187S,  before  the  respmdent 
made  his  said  homestead  entry  for  the  land? 

It  .dearly  appears  from  the  evidence  that 
the  railroad  company  had  definitely  located 
its  right  of  way  across  said  land  in  1905,  and 
in  the  fall  of  that  year  deared  its  said  right 
of  way  of  timber;  the  same  being  quite  heavi- 
ly timbered.  It  is  stipulated  that  the  defend- 
ant is,  and  ever  since  the  year  19(^  has  been, 
a  corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  Washington,  for 
the  construction  of  a  standard  gauge  nil- 
road,  and  for  the  common  carriage  of  passen- 
gers from  Spokane,  Wash.,  through  Bonner 
county,  Idaho,  to  connect  with  the  Canadian 
Pacific  System  at  the  state  line,  and  that  on 
the  3d  day  of  June,  1905,  it  filed  in  the  office 
of  the  Secretary  of  the  Interior  at  Washing- 
ton, D.  C,  a  copy  of  its  articles  of  incorpora- 
tion and  due  proof  of  its  organization,  as  re- 
quired by  said  act  of  Congress,  granting  to 
railroads  a  right  of  way  through  the  pabUc 
lands  of  the  United  States. 

[2,  3]'  The  evidence  shows  that  in  the  stun- 
mer  of  1905  the  defendant  surveyed  and  lo- 
cated the  central  line  of  its  railway  through 
and  over  said  lands  of  the  respondent,  and 
that  said  land  so  remained  public  lands  of 
the  United  States  until  the  16th  of  April, 
1906,  the  date  when  plaintiff  made  his  home- 


*For  other  casm  see  sam*  topio  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'rindeies 
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stead  entry,  and  that,  between  the  time  of 
making  aald  surrey  and  the  said  entry  of 
plaintiff,  the  defendant  entered  upon  said 
right  of  way  through  said  land,  and  cleared 
the  timber,  brush,  and  other  material  there- 
from to  a  width  of  100  feet,  being  50  feet  on 
either  side  of  the  central  line  of  Its  railroad, 
and  that,  between  the  date  of  Its  survey  and 
the  time  of  making  the  entry  by  the  plain- 
tiff, the  defendant  entered  upon  said  right  of 
way  ao  cleared,  and  graded  and  constructed 
the  roadbed  for  said  railway,  and  that,  be- 
tween said  date  and  the  month  of  July,  1906, 
the  defendant  fully  completed  Its  railroad, 
and  laid  Its  track  thereon,  and  has  since 
used  the  same  as  a  railroad. 

It  also  appears  from  the  evidence  that,  at 
the  time  plalntUf  filed  his  said  homestead  en- 
try npon  said  land,  the  plaintiff  well  knew 
that  said  railroad  was  being  constructed 
upon  said  line  and  through  said  landa 

One  of  the  contractors  who  graded  said  rail- 
road through  respondent's  land,  and  who  was 
in  personal  charge  of  the  work,  testified 
that  he  had  the  construction  of  6  miles  of 
said  railroad  at  Summit  Spnr,  which  includ- 
ed the  part  of  the  road  through  respondent's 
land;  that  be  commenced  said  construction 
in  1906,  and  finished  the  construction  of  said 
5  miles  on  the  26th  of  April,  1006 ;  that  he 
went  orer  the  land  now  claimed  by  resi>ond- 
ent  when  he  took  the  contract,  but  did  not  go 
there  to  do  any  grading  on  said  land  until 
the  10th  day  of  March,  1906;  that  he  had 
then  about  53  men  at  work ;  that  he  finished 
grading  the  main  line  through  respondent's 
land  about  tlie  12tb  or  14th  of  April,  1906, 
the  last  10  or  12  days  of  the  work  being 
mrfadng  of  the  roadbed,  and  making  It  in 
form  to  lay  the  ties  on,  bat  the  main  grade 
was  finished  through  the  land  about  the  12th 
or  14th  of  April ;  that  the  right  of  way  was 
cleared  of  timber  the  last  part  of  August, 
1905 ;  that  on  the  1st  day  of  April  the  road 
was  graded  both  north  and  south  of  resx>ond- 
ent's  land,  except  a  big  sand  cut  which  was 
abont  500  feet  north  of  plalntilTs  land; 
that  be  finished  said  cat  about  the  22d  of 
April 

Respondent  testified  that  he  established  his 
residence  on  said  land  on  the  8th  of  October, 
1806,  about  6  months  after  he  made  the  en- 
try; that  he  knew  the  right  of  way  was 
cleared  of  timber  through  said  land,  and  was 
cleared  before  he  saw  the  land ;  and  that  he 
Imew  that  the  graders  were  grading  on  both 
sides  of  his  land  for  said  railroad,  and  thinks 
they  had  been  doing  some  work  on  his  land 
at  that  time,  but  that  he  did  not  know  that 
the  railroad  was  going  to  be  there  when  he 
filed  oo  the  land.  While  he  claimed  there 
had  not  been  much  grading  done  on  his  land, 
plaintifT  testified  as  follows:  "Q.  Ton  say 
they  were  grading  some  on  your  land  at  the 
tlmie — ^yoa  knew  where  the  line  was  going 
that  the  grading  was  on,  did  you  not — you 
knew  where  the  line  was  that  the  grading 
was  on?    A.  I  could  see;  yes,  air." 


A  brother-in-law  of  the  plaintiff  testified  on 
his  behalf  to  the  efTect  that  the  railroad  was 
not  constracted  oyer  the  land  until  some 
time  between  the  16th  of  April  and  the  8th 
of  October,  1906;  but  the  contractor  who 
constracted  the  roadbed  testifled  positively 
that  he  completed  the  grade  across  the  land 
In  qnesUon  by  the  12th  or  14th  of  April,  and 
the  record  clearly  shows  that  the  track  was 
laid  some  time  in  July  of  that  year. 

The  contention  of  counsel  for  respondent 
seems  to  be  that  onder  said  act  of  Congress 
a  railroad  company  cannot  acquire  a  right 
of  way  across  public  land  until  Its  railroad 
la  completed,  and  in  operation,  where  It  has 
not  filed  a  profile  map  as  provided  by  the 
fourth  section  of  said  act  There  appears  to 
be  no  question  but  that  the  railroad  company 
sorveyed  its  right  of  way  across  this  land  In 
1905,  and  cleared  the  right  of  way  of  compar- 
atively heavy  timber;  that  it  was  graded,  or 
mostly  graded,  prior  to  the  date  respondent 
altered  aald  land  as  a  homestead.  The  rail- 
road had  possession  of  said  right  «f  way  at 
the  time  the  entry  was  made,  and  the  re- 
spondent had  full  notice  of  that  fact,  and 
that  it  was  proceeding  with  complete  con- 
struction of  railway. 

In  the  case  of  Jamestown  ft  Northern  By. 
Co.  y.  Jones,  177  U.  8.  126,  20  Sup.  Ot.  668, 
44  U  Ed.  608,  the  Supreme  Court  held  that 
under  the  act  of  Congress  of  March  3,  1875, 
entitled  "An  act  granting  to  railroads  the 
right  of  way  through  the  public  lands  of  the 
United  States,"  where  a  railroad  company 
has  complied  with  the  act  by  filing  with  the 
Secretary  of  the  Interior  a  copy  ot  Ita  ar- 
ticles of  incorporation  and  proofs  of  Its  or- 
ganization under  the  same,  and  where  the 
railroad  company  has  constructed  a  rail- 
road over  the  land,  that  it  obtains  a  full  and 
complete  right  of  way  under  that  act  without 
the  necessity  of  filing  a  profile  map  as  pro- 
vided In  section  4  of  the  act.  The  court,  in 
that  opinion,  said:  "This  case  establishes 
that  the  railroad  company  becomes  specifi- 
cally a  grantee  by  filing  its  articles  of  in- 
corporation and  due  proofs  of  its  organiza- 
tion under  the  same  with  the  Secretary  of 
the  Interior.  •  •  •  But  what  constitutes 
a  definite  location  ot  tlie  right  of  way? 
Upon  the  answer  to  that  question  the  present 
controversy  hinges.  The  state  courts  decid- 
ed, as  we  have  seen,  that  the  right  of  way 
only  became  definitely  located  by  the  filing 
of  a  profile  map  of  the  road.  The  conten- 
tion of  the  plaintiff  In  error  is  that  the 
right  of  way  may  be  definitely  located  by 
the  actual  construction  of  the  road.  And  this 
was  the  ruling  of  the  Interior  Department  in 
Daliota  C.  R.  Co.  v.  Downey,  8  Land  Dec. 
Dep.  Int.  115,  and  the  ruling  has  been  sub- 
sequently adhered  to.  *  ♦  ♦  It  follows 
from  these  views  that  the  grant  of  the  plain- 
tiff in  error  by  the  act  of  1875  became  defi- 
nitely fixed  by  the  actual  construction  of  its 
road,  and  that  the  entry  ot  the  defendant  In 
error  was  subject  thereto." 
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The  only  difference  between  tbat  case  and 
tbe  one  at  bar  Is  that  in  that  case  the  road 
had  been  fully  constructed,  and  the  track 
laid  upon  It,  and  In  operation,  while  In  the 
case  at  bar  tbe  road  had  been  surreyed,  the 
right  of  way  cleared  of  timber  for  100  feet 
In  width,  and  the  road  graded  over  the  re- 
spondent's land,  bat  the  track  was  not  yet 
laid.  We  think  It  is  dear  that  the  railroad 
company  had  actnal  possession,  and  was  pro- 
ceeding with  diligence  to  complete  the  road 
by  laying  its  track  thereon,  which  It  did  in 
the  month  of  July,  1906.  This  was  notice, 
not  only  to  the  respondent,  bnt  to  the  world, 
that  said  land  was  in  the  possession  of  the 
railroad  company  for  railroad  purposes.  The 
appellant  company  was  a  grantee  under  said 
act  of  Congress.  As  bearing  upon  this  ques- 
tion, see  Stuart  t.  Union  Pac.  R.  B.  Co.,  227 
n.  S.  342,  S3  Sup.  Ot  338,  67  U  Ed.  635,  de- 
cided February  24,  1813. 

We  think,  under  all  the  fttcts  of  this  case, 
that  the  respondent  acquired  .no  Interest 
whatever  in  said  right  of  way,  and  took  the 
same  by  his  homestead  entry  and  patent, 
subject  to  the  rights  of  the  railroad  company 
that  lutd  possession  of  said  land  when  said 
homestead  entry  was  made,  and  has  held 
possession  of  it  ever  since. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  the  trial  court  to 
enter  Judgment  in  favor  of  appellant  Costa 
awarded  to  the  appellant. 

STEWART,  J.,  concurs. 

AILSHIB,  C.  J.  (concurring  specially).  I 
think  the  equities  of  this  case  are  with  the 
appellant,  but  I  doubt  somewhat  if  the  facts 
of  this  case  bring  appellant  within  the  terms 
of  the  statute  as  embodied  in  the  Act  of  Con- 
gress of  March  3,  1875. 


WILSON  T.  BAKBR  CLOTHING  CO. 
(Supreme  Court  of  Idaho.    Dec.  30,  1913.) 

1.  DeVUBBER— DlSUSSAI.. 

Held,  that  the  court  did  not  err  in  snstain- 
ing  the  demurrer  to  the  complaint  and  entering 
a  Judgment  of  dismissal.  ' 

2.  Banks  and  Bankino  (|  74*)— Insolvenct 
— WrrHDBAWAL  o»  Deposit— Liabujtt  of 
DKFOsrroB. 

A  depositor,  who  actually  knows  that  a 
bank  is  insolvent  and  does  notmng  but  draw  his 
check  and  present  it  for  payment  and  it  is 
paid  in  the  usual  course  of  business,  cannot 
be  required  to  refund  the  amount  so  with- 
drawn. 

TEd.  Note. — For  other  cases,  see  Banks  and 
Bankmg,  Cent  Dig.  |  156;  Dec  Dig.  (  74.*] 

8.  COBPOBATIONS    ({    542*)  —  TBANSraBS    IN 

Fbaud  of  Cbeditobs. 

A  corporation,  although  insolvent,  holds  Its 
assets  just  as  a  natural  person  holds  his  prop- 
erty, with  the  same  power  to  dispose  of  it  to 
secnre  or  pay  its  debts,  and  neither  a  private 
person  nor  a  corporation  can  fraudulently  dis- 


pose of  his  or  Its  property  to  the  injniy  or 
damage  of  his  or  its  creditors. 

[E4  Note. — For  other  cases,  see  Corpora- 
tions,  Cent  Dig.  SS  2164-2160;    Dec.  Dig.  f 

4.   COBPOBATIONS    (i    544*)— PBOPKBTT— BlOHI 
TO  DlSTBIBUTK. 

The  property  of  a  corporation,  in  one 
sense  is  a  trust  fund  for  the  payment  of  its 
debts,  bnt  this  only  means  that  snch  property 
cannot  be  distributed  among  its  stockholders, 
or  applied  to  any  purpose  foreign  to  the  legit- 
imate bnsinesa  of  the  corporation,  until  iti 
debts  are  paid. 

[Ed.  Note.— For  other  eases,  see  Corpora- 
tions, Cent  Dig.  U  2162-21^;  Dec  Dig.  f 
544.*] 

6.  COBPOBATIONS  (g  644*)— Insolvent  C!oifo- 

BATION— RIOHT  TO   PBEIXB  CbXDITOBS. 

An  insolvent  corporation  is  not  prohibited 
by  the  statutes  of  this  state  from  preferriaf 
certain  creditors  over  others  in  the  due  coarse 
of  business,  where  such  preference  is  not  colln- 
aively  or  fraudulently  made. 

[Ed.  Note. — For  other  cases,  see  Corpon- 
tions.  Cent  Dig.  U  2162-2169;  Dec.  Dig.  i 
644.*] 

6.  Pleading  (i  8*)— CONOLUSieNS— Fbaud. 

Merely  alleging  that  an  act  was  collDsire 
and  fraudulent  is  not  sufficient    l%e  facts  con- 
stituting the  collusion  or  fraud  must  be  alleged. 
[Ed.   Note.— For  other  cases,   see   Pleading, 
Cent  Dig.  H  12-28)^,  68;    Dec  Dig.  i  8.*] 

7.  Banks  anu  Bankino  (|  74*)— Inboltbhct 

— PREFEBENCES— RlQHT  TO   SET   ASIDE. 

Preferences  that  are  made  by  a  bank 
through  conspiracy  or  fraud  with  the  creditor 
may  be  set  aside  on  proper  appHcation. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  166:  Dec  Dig.  I  74.*] 

Appeal  from  District  Court,  Shoshone 
CooBty;  W.  W.  Woods,  Judge. 

Action  by  L.  C.  Wilson,  receiver,  against 
the  Baker  Clothing  Company,  to  recover  the 
amount  of  a  deposit  checked  out  of  an  in- 
solvent bank  by  defendant  Demurrer  to  the 
complaint  sustained,  and  Judgment  of  dis- 
missal entered,  and  plaintiff  appeals.  Af- 
firmed. 

James  E.  Babb,  of  Lewiston,  and  J.  H. 
Wourms,  of  Wallace,  for  appellant  J.  IL 
Gyde^  of  Wallace,  for  respondent 

SULLIVAN,  J.  This  is  an  appeal  from  a 
Judgment  of  dismissal  entered  on  an  order 
sustaining  the  respondent's  demurrer  to  the 
appellant's  amended  complaint  The  action 
was  brought  by  the  receiver  of  the  State 
Bank  of  Commerce  of  Wallace  against  the 
defendant  corporation,  the  Baker  Clothing 
Company,  to  recover  the  sum  of  |2,000,  which 
the  amended  complaint  alleges  was  fraudn- 
lently  withdrawn  from  said  bank  by  the  re- 
spondent In  contemplation  of  said  bank's  tn- 
solvency,  and  for  the  purpose  and  with  the 
intent  of  securing  to  the  defendant  corpo- 
ration a  preference  over  other  creditors  and 
depositors  of  said  bank.  The  allegations  of 
the  amended  complaint  set  forth  the  organ- 
ization of  said  State  Bank,  and  alleges  that  it 
was  transacting  a  general  banking  business 
at  Wallace,  Idaho,  and  that  It  continued  to 


•For  other  cases  see  same  topic  and  section  NUUBBR  in  Dec.  Dig.  A  Am.  Dig.  Kay-No.  Series  ft  Rep'riadexw 
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conduct  a  banking  bnslness  for  a  nnmber  of 
rears,   and  down  to  the  12th  day  of  May, 
1911,  when  it  availed  itself  of  the  provisions 
of  section  70  of  chapter  124  of  the  Session 
Laws  of  1911,  by  placing  Its  affairs  In  the 
hands  of  the  State  Bank  Commissioner.    It 
Is  aUeged  that  on  the  12th  day  of  May,  1911, 
and  for  a  long  time  prior  thereto,  and  par- 
Ucnlarly  on  the  10th  and  11th  days  of  May, 
1911,    said    bank   was   hopelessly   insolvent, 
and  that  It  had  not  opened  Its  doors  for  the 
transaction  of  business  since  the  12th  of  May, 
1911.    Then  Is  alleged  the  appointment  of  a 
receiver,  and  that  the  liabilities  of  said  bank 
on   May   12th  amounted   approximately   to 
$450,000,    while  its   assets   did  not  exceed 
$175,000,  and  that  the  assets  are  not  suffi- 
cient to  pay  the  depositors  In  full;  that  on 
May  11th  the  respondent  conwratlon  was  a 
depositor  In  said  bank,   and  had  a  credit 
balance  In  said  bank;  that  on  said  11th  day 
of  May,  when  said  bank  was  insolvent,  and 
during  banking  hours,  one  Baker,  the  presi- 
dent of  the  respondent  corporation,  went  to 
the  bank  and  presented  his  check  on  the  de- 
fendant's account  for  $2,000,  but  was  ad- 
vised by  the  cashier  of  said  bank  that  the 
cash  account  was  so  low,  and  the  bank's 
financial  condition  so  unsound,  that  it  would 
be  Impossible  to  cash  such  check,  and  refused 
to  cash   the   same;     that   thereupon   said 
Baker,  for  and  on  behalf  of  the  respondent 
corporation,    requested  the   cashier   to    lay 
aside  the  sum  of  $2,000  with  which  to  sub- 
sequently cash  said  check  if  the  condition  of 
the  bank  should  Improve,  and  that  the  cash- 
ier then  placed  in  a  separate  drawer  in  the 
Tault  of  said  bank  the  sum  of  $2,000,  advis- 
ing one  of  the  bookkeepers  who  occupied  the 
banking  room  as  sleeping  quarters  that  he 
had  set  aside  said  $2,000  for  the  accommo- 
dation of  Baker,  but  instructed  the  book- 
keeper not  to  deliver  the  money  to  Baker  ex- 
cept on  his  (the  cashier's)  instructions;  that 
after  business  hours  on  May  11th,  said  Bak- 
er, accompanied  by  the  president  of  said  bank, 
went  to  the  banking  house  at  about  midnight; 
and  they,  acting  in  collusion,  gained  admit- 
tance to  said  banking  room,  and  attempted  by 
threats  and   coercion   to   Induce  said   book- 
keeper to  open  the  vault  of  said  bank  and 
give  said  Baker  the  $2,000  which  had  been 
Kt  aside  by  the  cashier;    that  this  effort 
Med;  and  that  said  Baker  with  the  presi- 
dent of  the  bank  returned  about  2  o'clock  of 
the  same  night   and   again    attempted    by 
threats  and  coercion  to  induce  said  book- 
keeper to  pay  over  said  $2,000  to  Baker  for 
the  respondent  Clothing  Company,  which  the 
t)ookkeeper  refused  to  do.    It  is  also  alleged 
that  said  two  efforts  were  made  to  procure 
nld  $2,000  to  be  paid  over  to  the  respondent 
vbereby  It  would  receive  100  cents  on  the 
dollar  of  its  deposit,  whereas  the  other  de- 
positors would  receive  only  a  ratable  dis- 
tribution of  the  bank's  assets;   that  Baker 
onut  have  known,  and  did  know,  at  the  time 
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of  said  efforts  to  procnie  the  payment  of 
said  $2,000  that  said  bank  was  hopelessly  in- 
solvent; that  on  the  morning  of  the  12th  day 
of  May,  1911,  said  bank  opened  Its  doors  for 
business  at  9  o'clock  a.  m.,  and  was  forced 
to  close  its  doors  at  10  o'clock  a.  m.,  and  that 
during  the  time  said  bank  was  open  on  that 
morning,  said  $2,000  was  paid  over  to  Baker 
upon  said  check;  that  the  respondent  knew 
that  said  bank  was  insolvent,  and  that  it 
intended,  by  procuring  the  payment  of  said 
$2,000,  to  obtain  a  preference  over  other  de- 
positors of  said  bank,  and  thus  hinder,  delay, 
and  defraud  the  creditors  of  said  bank.  A 
demurrer  was  filed  to  said  amended  complaint, 
based  on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  It  was  uncertain 
in  the  particulars  specified  in  the  demurrer. 
Only  one  error  is  assigned,  and  that  is  that 
the  court  erred  in  sustaining  the  demurrer 
to  the  amended  complaint 

[1, 2]  It  is  first  contended  that,  as  the  re- 
spondent corporation  Iiad  fnll  knowledge  of 
the  Insolvency  of  said  bank,  it  was  liable  to 
the  receiver  for  the  return  of  said  $2,000 
that  it  checked  out  of  said  bank  on  the  12th 
day  of  May,  1911.  Counsel  dtes  in  support 
of  that  contention  the  case  of  McGregor  v. 
BatUe,  128  6a.  577,  68  S.  B.  28,  13  L.  R.  A. 
(N.  S.)  186.-  It  appears  from  the  facta  stated 
in  that  case,  that  the  defendant  Battle  was 
a  brother-in-law  of  the  president  of  the  bank, 
and  that  the  bank's  funds  were  low,  and  for 
the  purpose  of  bolstering  up  the  credit  of  the 
bank.  Its  president  induced  said  Battle  to 
put  up  $7,000,  ostensibly  for  the  purpose  of 
purchasing  70  shares  of  the  stock  of  said 
bank;  that  some  of  the  depositors  had  be- 
come suspicious  of  the  solvency  of  the  bank 
and  made  Inquiries  in  regard  thereto  with  a 
view  to  withdrawing  their  deposits,  when 
the  defendant  Battle,  in  collusion  with  the 
president  of  the  bank,  made  a  public  display 
of  said  $7,000  for  the  purpose  of  deceiving 
the  depositors,  and,  being  so  deceived  by  the 
display  of  said  money,  did  not  check  their 
money  out  of  the  bank.  That  case  is  not 
parallel  to  the  case  at  bar,  but  counsel  re- 
lies on  the  statement  in  the  opinion  in  that 
case,  which  is  as  follows:  "If  a  bank  is  In- 
solvent, but  is  still  conducting  its  business 
and  pays  the  check  of  a  depositor  In  the 
usual  course  of  business,  and  the  depositor 
has  no  notice  of  the  insolvency,  the  payment 
is  good,  and  the  depositor  is  protected  not- 
withstanding the  bank  is  actually  insolvent" 
That  decision  Is  based  upon  the  rule  or  prop- 
osition that  a  depositor  who  has  knowledge 
of  the  insolvency  of  a  bank  in  which  he  has 
money  deposited  cannot  legally  withdraw  his 
money  from  the  bank,  but  that  one  who  has 
no  such  knowledge  may  legally  withdraw  his 
money  from  the  bank.  In  the  Georgia  case 
the  court  dtes  section  1979  of  the  Civil  Code 
of  Georgia,  and  section  208  of  the  Penal  Code 
of  that  state,  and  says:  "The  purpose  of  this 
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provision  Is  to  prevent  the  bank  from  pre- 
ferring one  of  Its  creditors  when  the  fact  of 
Insolvency  Is  known  to  the  creditor."  As 
construed  bj  that  conrt,  said  statute  prohib- 
its the  making  of  preferences  by  insolvent 
banks.  The  defendant  Battle  in  that  case 
was  a  pretended  stockholder  in  the  Insolvent 
bank,  and  fraudulently  assisted  the  bank  in 
making  a  display  of  said  $7,000  (to  recover 
which  sum  said  action  was  brought),  for  the 
purpose  of  inducing  depositors  and  creditors 
of  the  bank  not  to  withdraw  their  deposits. 
This  transaction  was  certainly  a  shady  one; 
and  under  the  facts  of  that  case,  even  with- 
out the  statute,  we  think  the  court  would 
have  been  fully  Justified  In  deciding  the  case 
against  Battle. 

.As  appears  from  the  allegations  of  the  com- 
plaint in  the  case  at  bar,  on  the  11th  day  of 
May  said  bank  was  regularly  engaged  In 
banking  business,  and  the  respondent  had 
money  on  deposit  in  the  bank  and  drew  a 
check  upon  such  deposit  for  the  sum  of  $2,- 
000.  The  bank  had  sufficient  money  on  hand 
to  pay  It,  but  the  cashier  refused  to  pay  the 
same  when  the  check  was  presented,  but  laid 
that  amount  aside  for  the  respondent  com- 
pany, and  the  cashier  paid  It  over  to  the  re- 
spondent company  on  the  morning  of  the 
12th  of  May  after  the  bank  had  opened  for 
business.  There  are  no  allegations  in  the 
complaint  showing,  or  tending  to  show,  that 
the  officers  of  the  respondent  company  used 
any  undue  influence  upon  the  cashier,  or 
made  any  fraudulent  representations  that  In- 
duced him  to  pay  said  money  on  said  check. 
In  the  Georgia  case  the  court  uses  the  fol- 
lowing language:  "A  run  on  a  bank  Is  al- 
ways produced  by  those  who  think  they  have 
reason  to  suspect  that  the  bank  Is  in  a  fail- 
ing condition;  and  we  are  not  prepared  to 
hold.  If  a  bank  is  still  In  operation,  open 
during  the  usual  hours  of  business,  paying 
Its  checks  in  the  order  In  which  they  are 
presented,  according  to  the  custom  of  bank- 
ers, that  a  depositor  who  merely  had  reason 
to  suspect  the  solvency  of  the  bank,  this  be- 
ing the  motive  for  his  drawing  a  check,  would 
be  required  to  repay  to  the  bank  the  amount 
so  withdrawn.  •  ♦  •  Neither  are  we 
prepared  to  hold  that  one  who  actually  knows 
that  a  bank  is  insolvent,  but  does  nothing  ex- 
cept to  draw  his  check  and  present  It  and  re- 
ceive jmyment  over  the  counter  In  the  usual 
course  of  business,  would  be  required  to  re- 
fund the  amount  so  withdrawn,  less  his  pro 
rata  share,  upon  a  final  winding  up  of  the 
affairs  of  the  bank."  As  we  understand  that 
quotation  from  the  opinion  of  the  Supreme 
Conrt  of  Georgia,  It  does  not  support  the  con- 
tention of  counsel  for  appellant  to  the  ef- 
fect that  a  depositor  who  has  knowledge  of 
the  Insolvency  of  a  bank  may  not  legally 
check  out  his  deposit  Mo  statute  of  this 
state  has  been  called  to  our  attention  that 
prohibits  a  depositor  from  drawing  his  check 
on  his  deposit  In  a  bank  and  receiving  pay- 


ment of  such  check  in  the  due  ooorse  of  busi- 
ness, even  though  he  knows  that  such  bank 
is  insolvent  at  the  time  he  presents  his  check. 
If  the  Legislature  should  conclude  that  all 
payments  made  by  a  bank  to  its  depositors 
after  it  becomes  insolvent  may  be  recovered 
by  the  receiver  of  such  bank,  it  devolves  up- 
on the  Legislature  to  enact  such  a  law,  and 
not  on  the  courts  to  establish  such  a  rule 
by  decision. 

[3,4]  It  has  been  held  in  some  Jurisdic- 
tions that  when  a  corporation  becomes  in- 
solvent or  ceases  business,  or  determines  to 
cease  business,  although  no  proceeding  may 
have  been  instituted  for  winding  up  its  af- 
fairs, its  assets  are  so  far  a  trust  fond  for 
the  benefit  of  all  its  creditors  ratably  that 
it  cannot,  as  a  natural  person  may,  prefer 
one  or  more  of  its  creditors  to  the  exdnslon 
of  others,  by  a  voluntary  conveyance,  mort- 
gage, pledge,  assignment,  confession  of  judg- 
ment, or  otherwise,  and  that  if  it  attempts 
to  do  80  a  court  of  equity  wUl  set  aside  such 
preference  and  distribute  the  assets  pro  rata 
among  all  the  creditors.  It  is  stated  in  & 
Clark  &  Marshall  on  Corporations,  |  780,  that 
this  view,  however,  is  contrary  to  the  over- 
whelming weight  of  authority,  and  the  au- 
thor states  as  follows:  "The  late  cases  show 
that  the  assets  of  a  corporation  are  not  in 
any  proper  sense  a  trust  fund  for  creditors, 
so  long  as  no  proceedings  for  a  winding  up 
have  been  instituted,  even  though  it  may 
be  hopelessly  insolvent,  except  to  such  an  ex- 
tent that  they  cannot  be  distributed  among 
or  withdrawn  by  stockholders  to  the  prej- 
udice of  creditors;  but,  on  the  contrary,  a 
corporation,  although  insolvent,  holds  its  as- 
sets Just  as  a  natural  person  holds  his  prop- 
erty, with  the  same  power  to  dispose  of  it 
to  secure  or  pay  debts.  And  in  most  Juris- 
dictions, therefore,  it  is  held  that  a  cor- 
poration, although  it  may  be  hopelesE^  in- 
solvent, and  although  it  may  be  about  to 
go  into  the  hands  of  a  receiver,  or  to  assign 
for  the  benefit  of  creditors,  or  may  be  In  the 
act  of  making  an  assignment,  has  the  same 
power  as  a  natural  person  to  prefer  one  or 
more  creditors  to  the  exclusion  of  others,  un- 
less it  is  prevented  from  doing  so  by  some 
express  statutory  provision."  Said  section  is 
accompanied  by  a  footnote,  where  the  author 
has  cited  many  decisions  from  both  federal 
and  state  courts  as  supporting  the  doctrine 
laid  down  In  said  section.  See,  also,  7  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  p.  742,  where 
many  cases  are  dted  in  support  of  the  doc- 
trine there  laid  down.  The  author  states  at 
page  743  that,  by  a  decided  weight  of  au- 
thority, an  insolvent  corporation  cannot  pre- 
fer debts  due  to  its  officers  even  where  it  is 
held  that  it  has  the  right  to  prefer  otber 
creditors.  It  is  undoubtedly  true  that  the 
property  of  a  corporation  is  In  one  sense  a 
trust  fund  for  the  payment  of  its  debts,  but 
this  means  that  the  property  of  a  corporation 
cannot  be  distributed  among  its  stockholders, 
or  applied  to  any  purpose  foreign   to  the 
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legitimate  baslness  of  the  corporation,  until 
its  debts  are  paid. 

In  HlUa  ▼.  Stockwell  &  Darragh  Fum.  Co. 
<C.  C.)  23  Fed.  432,  a  mortgage  had  been 
given  by  an  insolvent  corporation  to  secure 
certain  creditors,  and  the  court  said:  "It 
does  not  affect  the  question  if  the  company 
could  never  pay  its  debts  in  full;  for  the 
legal  right  of  an  insolvent  debtor  to  secure 
one  or  more  creditors  in  preference  to  others, 
where  no  fraud  is  intended,  is  settled  in 
Michigan  by  many  decisions."  That  case 
is  quoted  from  with  approval  by  the  Su- 
preme Court  of  Michigan  in  Bank  of  Mon- 
treal V.  Potts  &  &  L.  Co.,  90  Mich.  345,  61 
N.  W.  512. 

[5]  Where  the  transfer  by  the  insolvent  is 
made  fraudulently,  and  with  a  view  to  hin- 
dering and  delaying  creditors,  a  court  of 
equity  upon  proper  application,  will  set 
aside  such  conveyance,  and  hold  such  prop- 
erty as  a  trust  for  pro  rata  distribution 
among  all  of  the  creditors.  Insolvent  cor- 
porations are  not  prohibited  by  statute  in 
this  state  from  preferring  certain  creditors 
over  others  in  the  due  course  of  business, 
where  such  preferences  are  not  coUuslvely 
or  fraudulently  made. 

[B]  It  is  alleged  in  the  complaint  of  the 
case  at  bar  that  the  taking  of  said  $2,000 
from  said  bank  was  with  the  intent  on  the 
part  of  the  bank  and  its  ofDcers,  and  of  the 
said  defendant,  to  hinder,  delay,  and  defraud 
the  creditors  of  said  bank,  but  it  is  not  al- 
leged how  this  would  hinder,  delay,  and  de- 
fraud creditors  any  more  than  would  the 
payment  of  other  checks  drawn  on  said  bank 
in  the  due  course  of  business.  It  is  alleged 
that  the  president  of  the  respondent  com- 
pany and  the  president  of  the  bank  went  to 
the  bank  at  midnight  and  endeavored  to  have 
the  bookkeeper  pay  said  $2,000  check,  but 
that  he  refused  to  do  so,  and  thereafter, 
when  the  bank  opened  for  business  on  the 
morning  of  the  12th  of  May,  1911,  said  check 
■was  presented  and  paid  by  the  cashier,  who 
had  declined  to  pay  it  the  day  before,  but 
who  had  put  aside  $2,000  for  the  purpose  of 
paying  said  check.  The  facts  alleged  are 
not  snfflclent  to  show  that  there  was  collu- 
sion or  fraud  in  the  payment  of  said  check. 
The  law  is  well  settled  that  a  party  who 
seeks  to  recover  on  the  ground  of  collusion 
and  fraud  must  plead  the  particular  repre- 
sentations or  facts  constituting  such  collu- 
sion or  fraud.  Merely  alleging  that  an  act 
was  collusive  and  fraudulent  is  not  sufficient. 
Kemmerer  v.  Pollard,  15  Idaho,  34,  96  Pac. 
206. 

Under  the  law  applicable  to  this  case  we 
are  satisfied  that  the  court  did  not  err  In 
sustaining  said  demurrer. 

We  are  not  inclined  to  lay  down  the  rule 
in  this  state  that  a  depositor  who  has  sus- 
picions, or  knows  that  a  bank  in  which  he 
bas  a  deposit  is  insolvent,  may  not  legally 
draw  out  such  deposit,  and  to  hold  that  one 


who  has  no  knowledge  of  the  Insolvency  of 
the  bank  may  draw  out  his  deposit  and  re- 
tain it,  while  the  one  who  has  knowledge 
must  return  the  money  he  has  drawn  out 
to  the  receiver,  to  be  distributed  pro  rata 
among  the  creditors  of  the  bank.  We  are  not 
in  accord  with  the  views  of  counsel  for  ap- 
pellant who  would  draw  a  dividing  line 
between  the  depositors  who  have  knowledge 
of  the  insolvency  of  a  bank  and  those  who 
have  not  such  knowledge. 

[7]  Preferences  that  are  made  by  a  bank 
through  conspiracy  and  fraud  with  a  cred- 
itor may  be  set  aside.  If  the  Legislature 
desires  to  do  so,  it  has  the  authority  to  en- 
act a  law  specifically  declaring  what  are 
preferences  in  such  cases  and  what  are  not 

The  action  of  the  court  in  sustaining  said 
demurrer  and  entering  a  judgment  of  dis- 
missal must  therefore  be  sustained;  and  it 
is  80  ordered,  with  costs  in  favor  of  re- 
spondent. 


AIIiSHIE,  C.  J., 
cur. 


and  STEWART,  J.,  con- 


BABCOCK   et  aL  v.   CITY  OF  ROCBCI 
FORD. 

(Court  of  Appeals  of  Colorado.    Dec.  8,  1913. 
Rehearing  Denied  Jan.  12,  1914.) 

1.  Birus  AND  Notes  (|  404*)— Chkok— Pbxs- 

ENTATION. 

Presentation  of  a  check  for  payment  at 
the  bank  on  which  it  is  drawn  must  be  made 
within  a  reasonable  time;  such  time  depending 
on  the  situation  of  the  parties  with  reference 
to  one  another  and  the  bank,  and  on  other  ma- 
terial facta  entering  into  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1091-1099,  1101-1103 ; 
DecTDig.  S  404.*] 

2.  MxmiOIPAL  COBPOBATIONB   (I   172*)— OlTI- 

CKBS— Chkoks— Dblat   ir   Pbxssntation— 

IdCABZUTT. 

A  city  treasurer  receiving  a  check  from 
the  city  clerk  on  December  30tn,  who  was  Urn- 
self  cashier  of  the  bank  on  which  it  was  drawn, 
and  knew  that  it  was  having  a  hard  time,  but 
who  failed  to  present  the  check  the  next  day, 
upon  the  bank's  failure  after  an  intervening 
holiday,  was  liable  for  his  failure  to  turn  over 
the  money  to  his  successor. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |g  896-398;  Dec. 
Dig.  i  172.*] 

8.  Municipal  Gobforationb  (J  172*)— Om- 
CKBS — Liability  fob  Money  Received. 
A  city  treasurer  failing  to  present  a  check 
within  a  reasonable  time,  so  uiat  the  money 
was  lost  through  the  failure  of  the  bank  on 
which  it  was  drawn,  was  not  thereby  released 
from  his  obligation  to  turn  over  the  money  to 
his  successor. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  300-398;  Dec  Dig. 

S  m.*j 

4.  MuHiciPAt  Cobporations  (t  880*)— Funds 
—Deposits— Depositaby— "May." 

Under  Rev.  St.  1908,  i  6639,  requiring  a 
city  treasurer  to  keep  all  money  in  such  place 
of  deposit  as  may  be  designated  by  ordinance, 
the  word  "may"  is  not  equivalent  to  "must"  or 


'For  othar  caaei  ■••  Mm*  tople  and  section  NUMBBR  In  Deo.  Dig.  ft  Am.  Dig.  Ker-No.  Serlw  *  Bap'r  Indno* 
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"shalL"  aixl  the  city  council  may  elect  whether 
It  will  designate  a  depositary  for  the  treasurer, 
and  thus  take  the  risk  of  relieving  him  from 
liability  in  case  tiie  depositary  should  fail,  or 
hold  him  as  an  insurer,  and  dedioe  to  make 
such  designation ;  the  mere  fact  that  the  city, 
at  the  time  the  treasurer  was  chosen  and  there- 
after, had  large  sums  deposited  in  a  certain 
bank  in  the  form  of  special  interest-bearing  de- 
posits not  amounting  to  a  designation  of  such 
bank  as  a  depositary  for  city  funds  requiring 
the  treasurer  to  deposit  all  other  funds  there. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1862;  Dec.  Dig.  J 
880.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4418-4447;  voL  8,  p.  7719.] 

Appeal  from  District  Court,  Otero  County ; 
J.  E.  Rizer,  Judge. 

Action  by  the  City  of  Rocky  Ford  against 
George  Thome  Babcock  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

G.  Q.  Richmond,  of  Denver,  for  appellants. 
H.  M.  Minor,  of  Rocky  Ford,  for  appellee. 


CUNNINGHAM,  P.  J.  Babcock,  the  appel- 
lant, was  elected  treasurer  of  the  dty  of 
Rocky  Ford  by  the  council  of  that  dty,  and 
assumed  the  duties  of  Us  office  on  August  6, 
1907.  On  August  16,  1908,  he  resigned  from 
the  office  of  dty  treasurer,  and  Ms  successor 
was  chosen.  After  his  resignation,  he  failed 
to  deliver  to  his  successor  money  belonging  to 
the  city  which  had  come  into  tils  (Babcock's) 
hands,  to  the  amount  of  $3,769.09,  as  con- 
tended by  plaintiff,  and,  as  admitted  by  de- 
fendant, he  failed  to  turn  over  money  that 
had  come  into  his  hands  as  treasurer,  be- 
longing to  the  dty,  to  the  amount  of  $3,185.- 
14.  The  difference  between  the  amount  al- 
leged to  hare  come  Into  Babcodi:'s  hands  and 
the  amonnt  admitted  by  him  to  have  come 
into  his  hands  grows  out  of  a  transaction 
whereby  the  dty  clerk  gave  to  Babcock  bis 
check  of  $583.95,  which  the  dty  contends 
Babcock  ought  to  have  promptly  presented 
to  the  bank  on  which  it  was  dravni,  but 
which  he  did  not  present,  and,  within  a  day 
or  two  after  the  city  derk  bad  delivered  this 
check  to  Babcodc,  the  bank  failed.  The 
cfaedi  in  question  was  dated  December  80, 
1907,  and  was  drawn  upon  the  State  Bank  of 
Rocky  Ford ;  it  represented  money  which  the 
dty  clerk  had  collected,  and  in  this  manner 
attempted  to  turn  over  to  Babcock  as  treas- 
urer. Babcock  insists  that  the  check  was 
not  delivered  to  him  until  the  morning  of 
Decemtier  31st,  while  the  dty  clerk  testified 
uneqaivocally  that  he  delivered  the  check  to 
Babcodc  in  the  afternoon  of  December  SOtb, 
the  date  it  was  drawn.  The  importance  of 
the  date  of  the  delivery  of  the  check  grows 
out  of  the  fact  that  the  bank  remained  open 
and  continued  to  recdve  deposits  and  trans- 
act business  in  the  usual  way  throughout 
the  entire  day  of  December  31st  The  follow- 
ing day,  January  1st,  was  tc  holiday,  and  on 


January  2d  the  bank  failed  to  open,  and 
went  into  the  hands  of  a  receiver.  It  is 
contended  on  behalf  of  appellants  that  Bab- 
cock, under  the  ordinary  commerdal  mles 
and  the  anthorities  pertaining  thereto,  had 
all  of  the  day  following  the  day  on  which 
he  recdved  the  chedc  in  which  to  present  the 
same  for  payment,  and  therefore,  if  he  re- 
ceived the  check  on  the  31st,  he  ought  not 
to  be  hdd  responsible  for  his  failure  to  pre- 
sent it 

[1,2]  1.  There  is  no  hard  and  fiist  rule 
on  this  subject  As  is  well  said  in  a  recent 
opinion  of  the  Supreme  Court  of  West  Vir- 
ginia: "Presentation  of  the  check  for  pay- 
ment at  the  bank  on  whidi  it  Is  drawn  must 
be  made  within  a  reasonable  time,  and  what 
is  a  reasonable  time  depends  upon  the  situa- 
tion of  the  parties  with  reference  to  one  an- 
other, and  with  reference  to  the  bank,  and  all 
other  material  facta  and  circumstances  en- 
tering into  the  transaction."  Lewis  Co.  v. 
Montgomery  Co.,  69  W,  Va.  75,  52  S.  B.  1017, 
4  L.  R.  A.  (N.  S.)  135. 

The  facts  in  the  case  before  us,  aa  dls- 
dosed  by  the  record,  are:  That  Babcock, 
payee  of  the  check  and  dty  treasurer,  was  an 
employ^  of  the  State  Bank  of  Rocky  Ford, 
on  which  it  was  dravni,  and,  according  to 
bis  statement,  the  check  was  delivered  to  him 
In  the  forenoon  of  December  31st,  while  be 
was  in  the  bank,  back  of  the  counter,  pre- 
sumably discharging  his  duties  as  assistant 
cashier.  The  bank  was  in  a  falling  condi- 
tion, and  Babcock  admits,  on  cross-exami- 
nation, that  he  Imew  the  bank  was  "having 
a  hard  time,"  and  his  only  excuse  for  not 
promptly  presenting  the  check  for  payment 
was,  to  use  his  own  language,  "Because  I 
did  not  have  time.  I  was  working  for  the 
State  Bank  of  Rocky  Ford."  He  seems  to 
have  regarded  his  duty  to  the  bank  as  para- 
mount to  his  duty  to  the  public.  This  con- 
tention cannot  be  allowed.  Under  the  di- 
cumstances  just  related,  and  in  view  of  the 
fact  that  the  following  day  was  a  holiday, 
Babcodc  was  derelict  in  his  duty  in  not  pre- 
senting the  check  on  the  day  he  recdved  it, 
if  he  recdved  it  as  he  says,  in  the  morn- 
ing of  December  31st 

The  case  was  tried  to  the  court  without  a 
Jury.  The  findings  were  general,  and  In  fav- 
or of  the  dty.  It  may  well  be  assumed  that 
the  trial  court  found  from  the  evidence  that 
the  check  was  delivered  to  Babcock  on  De- 
cember 30th,  as  testified  by  the  dty  derk, 
and,  if  the  trial  court  did  so  find,  the  evi- 
dence to  support  such  finding  is  ample.  Our 
conclusion,  therefore,  is  that  as  to  the  lia- 
bility of  Babcock,  no  distinction  can  b« 
drawn  between  the  money  represented  by  the 
dieck  which  Babcock  ought  to  have  present- 
ed and  collected  and  the  balance  of  the  mott- 
ey  which  had  been  on  deposit  in  the  bank 
for  some  time  prior  to  its  failnre. 

[3]  2.  Babcock  seeks  to  escape  liability  for 
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his  foUnre  to  tarn  over  to  bis  successor  any 
of  the  money  on  the  theory  that  he  is  relieved 
from  this  obligation  by  the  fiiilore  of  the 
bank.  His  contention  In  this  behalf  Is  con- 
tiaiy  to  the  niUng  In  Gartley  v.  People,  24 
Colo.  165,  40  Pac.  272,  and  reaffirmed  by 
nnanlmoos  conrt  in  Gartley  t.  People,  28 
Colo.  227,  64  Pac.  208.  The  UabUlty  of  pub- 
lic officials  for  public  money  coming  into 
their  hands,  and  lost  by  bank  failures,  is  very 
ably  discussed  by  Chief  Justice  Hayt  and 
Justice  Goddard  In  a  dissenting  opinion  In 
the  first  Gartley  Case,  and  we  shaU  make  no 
attempt  to  review  the  authorities  which  are 
there  so  ably  analyzed.  It  may  not  be  amiss, 
however,  to  call  attention  to  the  fact  that  In 
the  second  Gartley  Case  Mr.  Justice  Garbert 
used  this  language :  "Tbe  first  decision  was 
announced  In  this  case  in  1897.  In  1893  this 
court,  in  McClure  v.  La  Plata  County,  19 
Colo.  122,  held  that  the  liability  of  county 
treesuFers  for  public  funds  collected  was  ex- 
press and  extraordinary.  In  the  face  of 
these  decisions,  the  lawmaking  power  has 
not  indicated  by  any  act  that  the  UablUty  of 
a  receiver  of  public  money  should  not  be  as 
great  as  this  court  has  declared.  If  the  lia- 
bility thus  Imposed  is  too  onerous,  relief  must 
come  from  the  Legislature.  Courts  can  only 
declare  the  law  as  it  now  stands."  The  sec- 
ond Gartley  Case  was  decided  in  January, 
1901,  and  the  Legislature  has  not  yet  seen  fit, 
by  any  enactment,  to  reUeve  public  officials 
from  the  express  and  extraordinary  liability 
fixed  upon  them  by  the  decisions  of  the  Su- 
preme Court  of  our  state.  Moreover,  even 
under  the  dissenting  opinion  of  Judge  God- 
dard In  the  first  Gartley  Case  (24  Colo.  174, 
49  Paa  278),  it  Is  only  contended  that  a  pub- 
lic official  should  be  relieved  from  liability 
where  "he  exercises  the  strictest  care  in  se- 
lecting a  bank  of  unquestioned  solvency  in 
which  to  deposit  the  public  money,  and  being 
gnilty  of  no  fault  in  leaving  it  there,  and  the 
money  is  lost  through  unexpected  failure  of 
the  depositary." 

There  Is  no  comfort  for  the  appellants  In 
the  case  before  us  in  the  rule  which  Judge 
Goddard  contended  for,  since  Babco(&,  by  his 
own  admission,  knew  that  the  bank  in  which 
he  was  employed,  and  in  which  he  saw  fit  to 
deposit  the  public  money,  was,  on  the  81st 
day  of  December,  and  even  prior  to  that  time, 
to  use  bis  own  language,  "having  a  hard 
time." 

[4]  3.  It  Is  further  contended  on  behalf  of 
appellants  that  under  section  6639,  Rev.  St, 
it  la  made  the  duty  of  treasurers  of  tovrns 
and  dtlea  to  keep  all  money-  in  their  hands 
belonging  to  the  municipal  corporation  in 
BQch  a  place  of  deposit  as  may  be  designated 
by  ordinance.  It  is  not  contended  that  the 
city  of  Rocky  Ford  had  by  ordinance  desig- 
nated any  place  of  deposit  for  the  dty  funds. 
Indeed,  It  is  admitted  by  the  pleadings  that 
the  council  had  not  done  so.    We  are  not  im- 


pressed with  appellant's  contention  that  the 
word  "may,"  in  the  aforesaid  section,  Is  equiv- 
alent to  "must"  or  "shall."  It  Is  our  opin- 
ion that  under  the  statute  the  city  council 
had  the  right  of  election  as  to  whether  it 
should  designate  the  depositary  for  the  treas- 
urer, and  thus  take  the  risk  of  relieving  him 
and  his  bondsmen  from  liability  in  case  the 
depositary  should  fall,  or  of  holding  the 
treasurer  as  an  Insurer,  and  declining  to 
make  the  designation.  The  mere  fact,  if  it 
be  a  fact,  as  contended  on  behalf  of  appel- 
lants, that  the  city  had,  at  the  time  Babcock 
was  chosen  treasurer,  and  continued  there- 
after to  have,  large  sums  of  money  deposited 
In  the  State  Bank  of  Rocky  Ford,  in  the 
form  of  special  interest-bearing  deposits, 
does  not  amount  to  a  designation  by  the  coun- 
cil of  said  city  of  said  bank  as  a  depositary 
for  its  funds,  and  imposed  no  duty  upon  the 
treasurer  to  deposit  all  other  funds  there. 
Tliere  Is  no  attempt  in  this  case  to  hold  the 
dty  treasurer  liable  on  account  of  these  sxie- 
dal  deposits.  The  terms  and  conditions  un- 
der which  they  were  made  are  not  disclosed 
by  the  abstract;  but  it  Is  disclosed,  as  we 
have  already  pointed  out,  that  no  ordinance 
had  been  passed  designating  the  bank  as  a 
dty  depositary. 

The  Judgment  of  the  trial  court  In  fbvor  of 
the  city  and  against  appellants  is  affirmed. 

Judgment  affirmed. 


BAXTER  V.  BBCBCWITH. 

(Court  of  Appeals  of  Colorado.     0ec.  8,  1913. 
Rehearing  Denied  Jan.  12,  1914.) 

1.  Limitation  of  Actions  (|  66*)— Dbmand 
TO  Stabt  Stattttk— Dkhano  Non. 

A  note  dated  April  12,  1901,  payable 
" after  date"  of  a  certain  sum,  with  in- 
terest payable  annually,  to  draw  interest  as 
prindpaL  upon  which  no  demand  for  payment 
was  made  until  1904,  after  which  the  maker 
made  unqualified  promises  to  pay,  was  a  de- 
mand note  not  intended  to  become  due  or  ac- 
tionable until  after  demand  for  payment,  and 
hence  the  statute  did  not  commence  to  run 
until  demand. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  353^75;  Dec.  Dig. 
|66.»] 

2.  TBIAI,  (I  844*)— VeBDIOT— IltPKACHMENT  OF 

Affioavits  of  Jubobs. 

It  is  not  proper  to  attempt  to  test  the  cor- 
rectness of  a  verdict  or  the  scope  of  it  by  a 
resort  to  affidavits  of  individual  jurors  as  to 
the  method  of  reaching  the  verdict  and  the  in- 
tention of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  813;   Dec.  Dig.  {  344.*] 

3.  UstJBT  (§  2*)— What  Law  Governs. 

Parties  may  legally  stipulate  for  the  pay- 
ment of  interest  according  to  the  laws  of  the 
state  where  an  instrument  is  made,  or  accord- 
ing to  the  laws  of  the  place  of  payment,  and 
the  rate  so  agreed  on  is  recoverable,  although 
illegal  under  the  laws  of  the  other  state. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  li  2-15,  418;  Dec.  Dig.  |  2.»] 
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4.  Ubdbt  (5  2*)— What  Law  Govbbnb. 

The  Talidity  of  a  note  and  its  proTision  for 
interest  is  to  be  determined  by  the  law  of  the 
state  in  which  it  was  made  and  specifically 
made  payable. 

[Ed.  Note.— For  other  cases,  see  ITsury,  Cent. 
Dig.  f{  2-15,  418;   Dec  Dig.  |  2.*] 

6.  EviDiRCE  (§  43*)— Judicial  Notick— Dk- 

CI8I0NS  or  Othkb  States. 

Where  the  laws  of  another  state  are  in- 
volved, the  courts  may  and  should  take  notice 
of  the  decisions  of  the  highest  courts  of  such 
state  construing  such  laws. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  62-«6;   Dec.  Dig.  |  43.*] 

Appeal  from  District  Court,  Denver  Coun- 
ty;   George  W.  Allen,  Judge. 

Action  by  Mrs.  E.  H.  Beckwltb  against  S. 
li.  Baxter.  Judgment  for  plaintllF,  and  de- 
fendant appeals.    Affirmed. 

James  A.  Harris,  John  F.  Mail,  and  Paul 
De  Laney,  all  of  Denver,  for  appelant 
Swing  Robinson,  of  Denver,  and  Spencer  ft 
I<andia,  of  St  Joseph,  Mo.,  for  appellee. 

BELL,  J.    This  action  was  brought  upon 
a  promissory  note,  which  was  set  forth  at 
length  in  the  pleadings,  and  reads  as  fol- 
lows: 
"11300.00.      Red  Oak,  Iowa,  4r-12— 1901. 

" after  date,  for  value  received,  we 

promise  to  pay  to  the  order  of  Mrs.  E.  H. 
Beckwith  the  sum  of  thirteen  hundred  dol- 
lars, with  7  per  cent  per  annum  interest 
from  date.  Interest  payable  annually,  and 
to  draw  Interest  as  principal.  Payable  at 
Red  Oak  National  Bank,  of  Red  Oak,  Iowa. 
We  further  agree  to  pay  a  reasonable  at- 
torney's fee  tn  case  suit  is  brought  on  said 
note.  Said  fee  to  be  taxed  up  as  part  of  the 
cost  of  suit  And  it  is  also  agreed  that  a 
Justice  of  the  peace  shall  have  jurl-sdlctlon 
hereon  to  an  amount  not  exceeding  three 
hundred  dollars. 

"[Signed]    S.  L.  Baxter." 

The  appellant,  defendant  below,  pleaded 
payment  and  the  statute  of  limitations,  and 
the  appellee  replied,  denying  the  payment  in 
whole  or  in  part  and  alleging  that  in  the 
latter  part  of  1904,  March,  1905,  and  in  Au- 
gust 1906,  the  appellant  made  unqualified 
promises  to  ber  to  pay  said  note.  A  trial 
was  had  to  a  Jury  in  the  district  court  of 
the  dty  and  county  of  Denver,  resulting  in 
a  verdict  in  favor  of  the  appellee  in  the  sum 
of  |1,250,  upon  which  Judgment  was  duly 
entered. 

The  appellant  urges  tliat  the  note  sued 
upon,  being  a  demand  note,  became  due  im- 
mediately after  delivery,  and  that  therefore 
the  statute  of  limitations  operated  from  that 
date,  and  became  effective  before  the  suit 
was  brought 

[1]  We  think  It  manifest  from  the  terms 
of  the  note  and  the  evidence  in  support 
thereof,  that  it  was  not  the  intention  of  the 


parties  that  the  same  should  become  imme- 
diately due.  Provision  was  made  in  the  note 
for  annual  interest,  and  for  interest  upon 
interest  and  the  evidence  shows  that  no  de- 
mand was  made  for  payment  until  during 
the  year  1901.  We  think  that  under  the 
circumstances  attending  the  making  of  the 
note,  the  form  thereof,  and  the  conduct  of 
the  parties  regarding  the  payment  thereof, 
it  falls  within  the  purview  of  such  demand 
notes  as  are  not  intended  by  the  parties  to 
become  due  or  actionable  until  after  demand 
for  payment;  hence  the  statute  did  not  com- 
mence to  run  until  demand  was  made  In 
1904.  Montellus  et  al.  v.  Charles,  76  111.  303: 
Yates  V.  Gk>odwlng,  96  Me.  90,  51  Ail.  804: 
7  Cyc.  847,  849,  976;  WllUams  v.  Taylor,  120 
N.  Y.  244,  24  N.  E.  288 ;  Jameson  v.  Jame- 
son, 72  Mo.  640;  Leonard  v.  Olson,  99  Iowa, 
163,  68  N.  W.  677,  86  L.  R.  A.  381,  61  Am. 
St  Rep.  230.  See,  also,  4  Am.  ft  Eng.  Encyc. 
of  Law  (2d  Ed.)  pp.  150,  161,  b  and  bb;  and 
1  Daniel  on  Negotiable  Instruments  (4th 
Ed.)  pp.  685-689,  H  606,  607,  608,  609,  and 
610. 

However,  the  evidence  of  appellant  Is 
wholly  inconsistent  with  his  plea  of  the 
statute  of  limitations,  as  he  testified  and 
showed  that  he  made  payments  on  the  note 
from  November,  1902,  to  1906,  and  the  jury 
must  have  allowed  considerable  credits  upon 
the  note,  since  the  verdict  is  so  mnch  less 
than  the  principal  and  interest  due  thereon. 
The  evidence  supported  neither  the  defense  of 
full  payment  nor  the  defense  of  the  statute 
of  limitations. 

[2]  We  find  in  the  record  affidavits  of  indi- 
vidual Jurors  as  to  the  means  used  in  reach- 
ing the  verdict  and  the  Intention  of  the  Jury 
in  the  verdict  so  reached.  It  would  be  hn- 
proper  for  us  to  attempt  to  test  the  correct- 
ness or  incorrectness  of  this  verdict  or  the 
scope  of  it  by  a  resort  to  these  affidavits. 
Wray  t.  Carpenter,  16  Colo.  271,  27  Pac 
248,  25  Am.  St  Rep.  266;  Johnson  v.  Peo- 
pier  33  Colo.  224,  80  Pa&  133,  108  Am.  St 
Rep.  86. 

The  most  serious  question  raised  in  the 
record  involves  the  enforcement  of  that  part 
of  the  demand  note  contracting  for  com- 
pound interest  If  the  laws  of  Colorado 
were  to  govern,  the  instruction  of  the  court 
to  which  exception  is  tak^i,  directing  the 
comt)oundlng  of  interest  ss  provided  In  the 
note  itself,  might  be  reversible  error.  Fll- 
more  et  al.  v.  Reithman,  6  Colo.  120,  and 
authorities  cited;  Denver  B.  ft  M.  Co.  ▼. 
McAllister,  6  Colo.  268;  Beckwith  v.  Beck- 
with, 11  Colo.  568,  19  Pac.  510;  Hochmark 
V.  Bichler,  16  Colo.  266,  26  Pac.  818;  Wig- 
ton  V.  Elliott  49  Colo.  119,  111  Pac.  718. 

[3]  The  parties  may  legally  stipulate  for 
the  payment  of  Intnest  according  to  the 
laws  of  the  state  where  the  instrument  is 
made,  or  according  to  the  laws  of  the  place 
of  payment  and  the  rate  thus  agreed  upon 
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may  be  recovered,  altbongh  It  may  be  Il- 
legal Tmder  the  laws  of  the  other  state.  B3c- 
des  r.  Herrlck.  15  Golo.  App.  3S0,  62  Pac. 
lOM;  McKay  ▼.  Belknap  Sav.  Bk.,  27  Golo. 
50,  Sd  Pac.  745. 

[4]  Ordinarily  the  validity  of  a  contract 
fa  to  be  determined  by  the  law  of  the  place 
where  made,  and,  the  note  before  us  having 
been  made  and  spedflcally  made  payable  In 
Iowa,  Its  validity  and  the  validity  of  Its  pro- 
vision for  Interest  Is  to  be  determined  by 
the  law  of  that  state.  Cockbum  v.  Kinsley, 
135  Pac.  1112;  Wolf  v.  Burke,  18  Colo.  264- 
288,  32  Pac.  427,  19  L.  R.  A.  792;  Blchman 
T.  So.  Omaha  Nat  Bk.,  76  ni.  App.  687;  Blge- 
low  V.  Bumham,  90  Iowa,  800,  67  N.  W. 
865,  48  Am.  St.  Rep.  442;  Stlckney  ▼.  Jor- 
dan, 58  He.  106,  4  Am.  Rep.  261;  Pine  v. 
Smltb,  11  Gray  (Mass.)  38;  lioug  t.  Long, 
141  Mo.  352,  44  S.  W.  841;  Coad  T.  Home 
Cattle  Co.,  32  Neb.  761,  49  N.  W.  767,  29 
Am.  St  Rep.  465;  Curtis  v.  I«avltt  15  N.  T. 
9,  230,  296;  22  Gyc.  1476,  and  other  cases 
there  dted. 

[I]  The  dedslons  of  the  highest  courts  of 
the  state  of  Iowa  recognize  the  rights  of  the 
parties  to  contract  therein  for  interest  upon 
Interest  Mann  v.  Cross,  9  Iowa,  327;  Pres- 
ton V.  Walker,  26  Iowa,  205,  96  Am.  Dec. 
140;  Borrows  v.  Stryker,  47  Iowa,  477; 
White  T.  Savery,  60  Iowa,  616;  Ragan  v. 
Day,  46  Iowa,  239;  Carter  t.  Carter,  76 
Iowa,  474,  41  N.  W.  168;  Fockler  v.  Beach, 
32  Iowa,  187.  And  In  the  case  of  Sullivan 
V.  German  Nat  Bk.,  18  Colo.  App.  99-104, 
70  Pac.  162,  164,  It  Is  held  that  "the  courts 
of  a  state,  in  cases  where  the  lavra  of  an- 
other state  are  involved,  may  and  should 
take  notice  of  the  dedslons  of  the  highest 
courts  in  the  latter  Jurisdiction  on  the  law 
80  Involved." 

The  instrument  sued  upon  being  made  and 
spedflcally  made  payable  In  the  state  of 
Iowa,  and  being  valid  thereunder,  the  de- 
cisions of  the  highest  courts  of  that  state 
should  be  held  enforceable  in  this  state. 

We  feel  that  substantial  justice  has  been 
done,  and  find  no  reversible  error  in  the 
record,  and  therefore  the  judgment  is  here- 
by affirmed. 


McCRACKBN  t.  MONTEZUMA  WATER  A 
LAND  CO. 

(Court  of  Appeals  of  Colorado.    Oct  14,  1913. 
Rehearing  Denied  Jan.  12,  1914.) 

1.  PLXADiiia    (S    236*)— AnswBB  — AiacND- 

KBNT. 

Where,  in  an  action  to  recover  balance  al- 
\eged  to  be  due  for  water  delivered  to  defend- 
•Dt  for  irrigation  purposes,  defendant  moved 
to  withdraw  hia  original  answer,  and  file  in 
lien  thereof  an  amended  answer,  alleging  that 
plaintiff  asked  the  county  commisaioners  to  fix  a 
maxlmnm  rate  ot  compensation  for  water  de- 
livered, that  the  board  heard  the  petition,  and 
enteieo  an  order  fixing  the  maximum  rate,  that 
the  defendant  paid  the  rate  as  fixed  for  all  wa- 


ter fomished  for  the  time  mentioned  in  the 
complaint,  and  that  tbe  proceedings  of  the  board 
compUed  with  Rev.  St  1908,  »  3265-3268,  it 
was  error  to  refuse  to  allow  the  amended  an- 
swer to  be  filed. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  601,  605 ;   Dec  Dig.  i  236.*] 

2.  Watebs  akd  Watbb  Cottbsxs  (§  267*)— Ib- 

BIOATtON— CHABOBS. 

Under  Const  art.  16,  g  8,  providing  that 
the  General  Assembly  shall  provide  by  law 
that  county  commissioners  in  their  respective 
counties  shall  have  power,  when  application  is 
made  to  them  by  any  party  interested,  to  es- 
tablish reasonable  maximum  rates  to  be  charged 
for  the  use  of  water,  the  Legislature  cannot  fix 
a  maximum  rate,  nor  can  the  county  commis- 
sioners act  of  their  own  volition. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  312;  Dec.  Dig.  i 
257.*] 

8.  Watkbs  and  Watkb  Coubsis  (i  257*)— Ib- 

BIQATION— CHABQKS— AOnON       OF       COUNTT 

ComassioNBB. 

Under  Const  art  16,  |  8.  providing  that 
the  Legislature  shall  provide  that  county  com- 
missioners shall  have  power,  on  application,  to 
establish  reasonable  maximum  rates  for  wa- 
ter, and  Rev.  St  1908,  ii  3285  and  3268,  re- 
quiring the  board  to  hear  and  consider  all  ap- 
plications for  the  fixing  of  a  maximum  rate,  and 
prohibiting  them  from  changing  a  maximum 
rate  so  fixed  within  two  years  thereafter,  un- 
less upon  ^od  cause  shown,  the  county  board 
has  exclusive  power  to  fix  the  maximum  rate, 
and,  when  one  is  fixed,  it  is  binding  upon  all 
persons  in  the  jurisdiction  until  annulled  by 
some  proper  court 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  i  312;  Dec.  Dig.  S 
257.*] 

4.  Watbbs  and  Watbb  Coubsbs  (|  257*)— Ib- 
BiGATioN— Watkb  Rates. 

Where  the  board  of  county  commissioners, 
under  their  statutory  and  constitutional  pow- 
er, fixed  water  rates  for  a  district  it  must  be 
presumed  that  the  rate  fixed  was  supported  by 
ample  evidence  and  proofs  adduced  at  the  hear- 
ing, and  it  cannot  be  presumed  that  the  find- 
ing was  fraudulent  because  the  rate  fixed  was 
the  same  as  one  previously  enjoined. 

W[Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  (  312 ;    Dec  Dig.  f 
257.*] 

6.  iNJTTNCTiow  (J  223*1— Violation. 

The  district  court  in  1895  declared  a  wa- 
ter rate  fixed  by  the  board  of  county  commis- 
sioners to  be  void,  and  enjoined  the  board  from 
in  any  manner  enforcing  or  attempting  to  en- 
force such  rate.  Thereafter,  upon  a  new  ap- 
plication to  fix  a  maximum  rate,  the  board  m 
1903  fixed  the  same  rate  as  the  old  one.  Held, 
that  this  action  waa  not  a  violation  of  the  in- 
junction, because  the  board  is  not  bound  to  en- 
force obedience  with  its  rates ;  Rev.  St.  1908,  i§ 
3273  and  3274,  making  it  a  misdemeanor  to 
refuse  to  furnish  water  at  the  rate  fixed,  and 
providing  in  an  action  by  the  Attorney  Gen- 
eral, for  the  forfeiture  of  the  charter  of  any 
company  who  refuses  to  deliver  water. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  ft  315-320;    Dec.  Dig.  S  223.*] 

6.  Waitbs  and  Wai«b  Coubses  (5  257*)— 
Raixs— Powbb  of  Cottntt  Coumibsionebs. 
In  fixing  the  maximum  rate  to  be  charged 
for  water,  the  board  of  county  commissioners 
are  acting  within  their  statutory  powers,  and 
their  action  cannot  be  collaterally  attacked,  and 
hence,  in  an  action  for  compensation  for  wa- 
ter furnished,  proof  that  defendant  had  paid  the 
full  amount  to  which  the  plaintiff  was  entitled 
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under  tbe  rates  fixed  by  the  board  of  oommii- 
sioners  is  a  complete  defense. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Ooorses,  Cent  Dig.  |  812 ;  Dec  Dig.  { 
257.*] 

7.  PixADiNo     (I     236*) —AiotNDiixNTS  — Al- 
lowance. 

Where,  eix  days  before  trial,  defendant 
moved  to  file  an  amended  answer,  which  set  up 
a  complete  defense,  the  refusal  of  a  court,  with- 
out anv  showing  of  prejudice  to  plaintiff,  to 
allow  the  answer  to  be  filed  is  error,  for  greater 
latitude  is  allowed  in  filing  amendments  to  tbe 
answer  than  to  the  complaint,  and  this  rule  is 
particularly  applicable  where  defendant  did  not 
necessarily  have  knowledge  of  the  defense  un- 
til a  few  days  before  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f$  601,  605;    Dec.  Dig-  i  236.*] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver;  George  W.  Dunn,  Judge. 

Action  by  tbe  Montezuma  Water  ft  Land 
Company,  a  corporation,  against  3.  H.  Mc- 
Cra(&en.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Melville,  Sackett  ft  Calvert,  of  Denver,  for 
appellant  T.  J.  O'Donnell  and  J.  W.  Gra- 
ham, t)oth  of  Denver,  for  appellee. 

HURLBUT,  J.  October  2,  1909,  appellee, 
as  plaintiff,  filed  its  complaint  in  the  county 
court  of  the  city  and  county  of  Denver  to  re- 
cover from  defendant  (appellant)  a  judgment 
in  tbe  sum  of  1933.32,  with  interest,  for  bal- 
ance alleged  to  be  due  for  and  on  account 
of  water  delivered  to  defendant  for  irrigation 
purposes  during  the.  years  1903,  1904,  1905, 
and  1906,  respectively. 

The  complaint  contains  four  causes  of  ac- 
tion, claiming  In  each  the  sum  of  1333.33  for 
water  delivered  and  services  rendered  tn  de- 
livering the  same  for  tbe  year,  alleging  such 
sum  to  be  the  reasonable  value  thereof;  ad- 
mitting, however,  a  payment  thereon  of  $100 
each  year,  or  a  total  of  $400.  Judgment  by 
default  was  rendered  against  defendant  for 
the  sum  demanded  In  tbe  complalqt,  which 
was  afterwards  vacated  by  the  court;  and 
leave  granted  defendant  to  answer. 

Thereafter,  on  December  24,  1909,  defend- 
ant filed  his  answer,  admitting  plaintiff  to  be 
the  owner  of  the  ditch  or  canal  mentioned  in 
tbe  complaint,  and  that  the  water  was  fur- 
nished by  plalntiflf  at  the  request  of  defend- 
ant at  the  times  specified  In  the  complaint; 
but  denying  each  and  every,  other  allegation 
therein,  except  those  alleging  payment  by  de- 
fendant of  flOO  each  of  the  years  from  1903 
to  1906  Inclusive.  Tbe  second,  third,  and 
fourth  defenses  of  the  answer  are  about  the 
same,  except  as  to  dates.  They  each  allege  a 
written  contract  between  plaintiff  and  de- 
fendant, made  prior  to  the  Irrigation  season 
of  1902,  whereby  plaintiff  was  to  carry  and 
deliver  l»/(  cubic  feet  of  water  per  second  of 
time  from  tbe  Dolores  river  to  the  lands  own- 
ed by  defendant  for  the  sum  of  $100,  which 
defendant  paid,  and  whldi  contract  price  was 
not  thereafter  changed;  that  in  the  spring  of 


1903, 1904, 190S,  and  1906,  respecttvely,  ptain- 
tUTs  agent  sent  defendant  a  notice  stating 
that  $100  was  due  plalntUE  from  defendant  in 
advance  for  delivering  to  defendant  l>/> 
cubic  feet  of  water  for  the  Irrlgatloa  season 
of  that  year ;  that  defendant  paid  the  same, 
and  received  from  plaintiff  a  receipt  there- 
for; that  no  further  demand  was  made  by 
plaintiff  for  furnishing  water  as  aforesaid  np 
to  the  time  this  action  was  brought 

Replication  was  filed,  denying  (with  some 
slight  admissions)  all  new  matters  pleaded. 
Plaintiff  recovered  Judgment,  founded  upon 
an  instructed  verdict  which  the  court  ordered 
the  Jury  to  return. 

[1  ]  The  first  and  second  asslgnmrats  of  er- 
ror relate  to  the  action  of  tbe  court  In  refin- 
ing to  aUow  defendant  to  withdraw  bis  orig- 
inal answer,  and  file  In  lieu  thereof  amend- 
ed answers.  The  record  shows  that  on  March 
6th  the  court  denied  a  motion  by  defendant 
(supported  by  affidavits)  to  amend  the  an- 
swer. On  March  10th  the  trial  began,  at 
which  time  defendant  renewed  his  motion  to 
file  an  amended  answer  substantially  the 
same  as  that  offered  on  March  6th,  which 
was  again  denied  by  the  court  Appellant 
Insists  that  the  refusal  of  the  court  to  permit 
these  amendments  to  be  filed  was  reversible 
error. 

Whether  or  not  the  county  court  abused  its 
discretion  in  refusing  defendant  permission 
to  file  tbe  amended  answer  dei>ends  largely 
upon  the  effect  to  be  given  to  tbe  proceedings 
before  the  county  commissioners  on  February 
26,  1903,  wherein  they  fixed  a  maximum  rate 
of  $90  per  cubic  foot  per  second  of  time  for 
tbe  Irrigation  season  of  each  year.  This  pro- 
ceeding defendant  sought  to  plead  as  a  de- 
fense to  the  action.  It  It  constituted  a  good 
defense.  Its  exclusion  amounted  to  a  denial  of 
a  trial  of  the  cause  on  its  merits.  It  was  not 
a  tectinlcal  defense.  The  proixned  amended 
answers  allege  In  part  that  on  January  6, 
1903,  the  Montezuma  Water  ft  Land  Company 
(appellee  here)  presented  Its  verified  petition 
to  tiie  board  of  county  commissioners  of  Mon- 
tezuma county,  asldng  tbe  board  to  fix  a  rea- 
sonable maximum  rate  of  compensation  for 
water  delivered  to  consumers  by  Its  ditch 
or  canal ;  that,  on  the  filing  of  the  petition, 
the  board,  by  order,  fixed  February  24th  as 
the  date  when  It  would  hear  all  parties  Inter- 
ested in  the  matter;  that  within  ten  days 
thereafter  petitioner  caused  printed  copies  of 
such  order  to  be  securely  posted  in  ten  pub- 
lic places  throughout  the  water  district;  that 
an  affidavit  of  such  posting  was  filed  with 
the  board;  that  on  February  24th  hearing 
on  the  petition  was  begun  before  the  board; 
that  such  hearing  was  continued  to  the  fol- 
lowing day,  and  again  continued  to  the  suc- 
ceeding day ;  that  upon  tbe  last  day,  Febru- 
ary 26th,  and  after  the  board  had  heard  and 
examined  all  tbe  testimony  and  proofs  con- 
cerning tbe  original  cost  and  then  present 
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value  of  the  works  and  structures  of  petition- 
er's ditch,  and  the  cost  of  maintaining  and 
operating  the  same,  It  entered  Its  order  (duly 
recorded)  fixing  the  maxlmnm  rate  above 
mentioned ;  that  no  further  proceedings  were 
had  by  said  board  for  fixing  such  maximum 
rate;  and  that  defendant  paid  petitioner  the 
rate  so  fixed  by  the  board  for  all  water  fur- 
nished him  for  each  year  mentioned  in  the 
complaint.  The  entire  proceedings  of  the 
board  appear  to  have  been  In  harmony  with 
the  requirements  of  sections  3265-3268,  Re- 
vised Statutes  1908,  which  sections  are  the 
same  as  sections  1-4,  found  at  pages  291-293, 
inclnalve,  of  the  Session  Laws  of  1887. 

[2, 3]  Section  8,  art.  16,  of  the  Ck>nstitution 
reads  as  follows:  "The  General  Assembly 
shall  provide  by  law  that  the  board  of  county 
commissioners  In  their  respective  counties 
shall  have  power,  when  application  Is  made 
to  them  by  either  party  interested,  to  estab- 
lish reasonable  maximum  rates  to  be  charged 
for  the  use  of  water,  whether  famished  by 
individuals  or  corporations." 

In  conformity  with  this  section  the  Legis- 
lature enacted  the  four  sections -above  dted, 
and  therein  provided  a  full  procedure  for 
establishing  a  reasonable  maximum  water 
rate  by  the  board  of  commlsstonera.  It  la 
dear  from  the  constitutional  section  quoted 
that  neither  the  Legislature  nor  any  court 
has  power  to  fix  a  maximum  rate  to  be  charg- 
ed for  the  delivery  of  water,  and,  further, 
the  board  itself  cannot  of  its  own  volition 
fix  such  rate.  Its  action  can  only  be  invoked 
upon  petition  of  an  interested  party.  Both 
by  the  Constitution  and  statute  the  important 
dnty  of  fixing  a  maxlmnm  rate  is  vested  ex- 
doalvely  in  tbe  boards  of  county  eommisslon- 
ers  of  the  several  counties.  By  said  section 
3265  the  board  la  conunanded  each  year  at 
any  regnlar  or  special  session  to  hear  and 
consider  <M  applications  by  interested  par- 
ties for  fixing  a  reasonable  maximum  rate, 
and.  If  the  affidavits  presented  by  applicants 
show  a  reasonable  cause  therefor,  proceed  to 
fix  such  rate.  By  section  3268  the  board  is 
prohibited  from  changing  any  maximum  rate 
80  fixed  by  it  within  two  years  thereafter, 
unless  upon  good  cause  shown.  It  would 
seem  to  necessarily  follow  from  the  word- 
hig  of  this  statute  that  at  aU  times  there 
exists  in  each  water  district  a  tribunal  or 
pabllc  board,  easy  of  access,  which  possesses 
ample  power  to  fix  a  maximum  rate  for  the 
delivery  of  water  In  such  district.  This  pow- 
er can  be  invoked  by  any  one  Interested  by 
filing  a  petition  as  provided  by  the  statute. 
We  titink  it  Immaterial  in  this  case  whether 
or  not  the  board  of  county  commissioners, 
acting  under  said  statute.  Is  deemed  to  be  a 
judicial  or  a  quasi  Judicial  body.  It  has 
the  exdoslve  power  to  fix  the  maximum  rate, 
and  it  woald  seem  that  said  rate,  when  so 
fixed,  is  binding  upon  all  persons  within  Its 
jarisdlction  affected  thereby  until  set  aside 
or  annulled  by  a  decree  or  judgment  of  some 
proper  court.    There  seems  to  have  been  pro- 


vided no  appeal  from  Its  decision  In  fixing 
such  maxlmnni  rate,  and  for  that  reason  we 
think,  when  such  rate  is  once  fixed  by  the 
board  In  accordance  with  the  statute,  the 
Legislature  Intended  it  should  be  observed 
and  obeyed  by  all  persons  or  corporations 
affected  by  it  until  annulled  by  some  proper 
court  It  appears  from  the  record  that  the 
board  fixed  a  maximum  rate  under  this  stat- 
ute In  1895,  which  rate  we  think  should  be 
considered  as  remaining  In  full  force  and  ti- 
feet  at  least  until  1902,  when,  it  is  said,  the 
district  court  held  the  rate  fixed  in  1895 
void;  bat  the  only  evidence  of  which  Is 
found  in  a  dedsioD  of  the  Supreme  Court  re- 
ported in  39  Colo.  166,  89  Fac.  794,  to  which 
our  attention  is  directed  by  the  brief  of  ap- 
pellee. Such  decision  was  not  pleaded,  and 
is  not  shown  in  the  record. 

[4-1]  It  further  appears  from  tbe  amended 
answers  that,  after  the  district  court  had 
rendered  Its  decree,  appellee,  on  Jannary  9, 
1903,  proceeding  under  the  statute  quoted, 
filed  its  petition  with  the  board  of  commis- 
sioners, asking  it  to  fix  a  reasonable  maxi- 
mum rate;  that  the  board  in  conformity  to 
the  statute  thereupon  proceeded  to,  and  did, 
on  February  26, 1903,  fix  the  reasonable  max- 
lmnm rate  to  be  charged  for  water  furnished 
In  that  district  at  |90  per  cubic  foot  per  sec- 
ond of  time  for  the  season  of  each  year 
thereafter  daring  which  water  was  required 
by  law  to  be  run;  that  the  board  was  en- 
gaged three  days,  to  wit,  February  24tb,  26th, 
26tb,  In  hearing  the  application,  and  consider- 
ing testimony  and  proofs  offered  by  all  par- 
ties interested,  concerning  the  orl^ual  cost, 
the  then  value  of  the  works  and  structures 
of  the  ditch,  cost  and  expense  of  maintaining 
and  operating  the  same,  and  all  other  mat- 
ters pertaining  to  the  subject-matter  under 
investigation.  Assuming  such  allegations  to 
be  true.  It  would  indicate  that  the  board  fully 
and  fairly  acted  upon  appellee's  petition,  and 
gave  full  consideration  to  all  matters  affect- 
ing the  subject-matter  of  their  investigation, 
and  reached  Its  conclusions  and  formulated 
Its  order  solely  upon  the  evidence  and  proofs 
adduced  at  such  hearing,  without  reference 
to  the  district  court  decree  or  any  other  mat- 
ters occurring  prior  to  the  time  of  such  hear- 
ing; the  record  being  silent  as  to  whether  or 
not  the  same  conditions  existed  at  the  time 
the  commissioners  fixed  the  rate  in  1903  as 
obtained  at  the  time  when  the  district  court 
rendered  its  decree  in  1902.  It  must  be  pre- 
sumed that  the  rate  fixed  by  tbe  commission- 
ers was  supported  by  ample  evidence  and 
proofs  adduced  at  the  hearing,  which  war- 
ranted the  rate  fixed  at  that  time.  It  is  true 
that  the  rate  was  identical  with  that  fixed 
by  the  commissioners  in  1895,  and  which  the 
district  court  declared  to  be  void  at  the  time 
it  issued  the  Injunction.  Had  appellee  felt 
aggrieved  at  the  rate  fixed  in  19(^,  it  could 
have  directly  attacked  the  same  in  some 
proper  court.  Just  as  It  did  when  it  chal- 
lenged the  rate  fixed  In  1895,  or,  had  it  be- 
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lieved  that  the  commissioners  is  fixing  such 
rate  were  actuated  by  a  spirit  of  defiance  of 
the  court,  rather  than  by  an  honest  desire  to 
perform  their  duties  conscientiously  under 
the  statute,  It  could,  by  appropriate  proceed- 
ings, have  tested  the  good  faith  of  the  com- 
missioners in  the  1903  proceedings.  Appel- 
lee did  not  adopt  this  course,  but  is  now  In- 
sisting on  this  appeal  that  the  court  should 
find,  as  a  matter  of  fact,  that  in  the  proceed- 
ings of  1903  the  commissioners  were  actuated 
solely  by  corrupt  motives  and  a  spirit  of  de- 
fiance of  the  injunctive  order  of  the  district 
court;  and  this  without  a  scintilla  of  evi- 
dence to  support  such  finding.  However  sin- 
cere appellee  may  be  in  its  belief  that  the 
commissioners  disregarded  their  sworn  duty 
in  that  proceeding,  and  willfully  denied  it  a 
fair  hearing  on  the  merits,  we  find  nothing 
in  the  record  that  warrants  such  assumption. 

Upon  the  question  as  to  what  was  a  proper 
rate  for  that  district,  the  lower  court  ex- 
hausted its  power  in  declaring  the  rate  of 
1895  void.  It  cannot  be  said  that  it  had 
power  to  fix  a  maximum  rate  or  any  other 
rate  for  delivery  of  water.  The  decree  of 
the  court,  however,  went  further  than  to  de- 
clare the  rate  void.  It  enjoined  the  board 
from  in  any  manner  enforcing  or  attempting 
to  enforce  the  maximum  rate  fixed  by  it 
There  is  nothing  in  the  Constitution  or  the 
statutes  that  we  can  find  which  charges  the 
board  of  county  commissioners  with  the  duty 
of  seeing  that  its  order  so  fixing  the  maxl- 
mtim  rate  U  obeyed  and  followed  by  carri- 
ers or  those  furnishing  water  in  the  district 
Inferentially,  at  least,  the  Legislature  ap- 
pears to  have  relieved  the  commissioners 
from  such  duty,  for  in  said  sections  3273, 
3274,  it  Imposed  a  stringent  and  severe  penal- 
ty upon  any  person  or  corporation  refusing 
to  deliver  water  at  the  maximum  rate  so 
fixed,  and  declared  such  refusal  to  be  a  mis- 
demeanor, subjecting  the  offender  to  a  maxi- 
mum fine  of  $5,000  and  a  maximum  term  of 
imprisonment  of  one  year,  or  both.  Section 
8274  goes  further,  and  provides  that,  if  any 
corporation,  in  defiance  or  attempted  evasion 
of  the  provisions  of  the  act,  shall  refuse  to 
deliver  water  to  any  consumer  after  tender 
of  the  compensation  fixed.  It  shall  be  the  duty 
of  the  Attorney  General  to  institute  proceed- 
ings in  quo  warranto  for  the  forfeiture  of  its 
corporate  rights  and  franchise,  and  also  com- 
pel its  obedience  by  mandamus  or  other  pro- 
ceedings. 

Even  if  it  be  assumed  that  the  decree  of 
the  district  court  was  in  force,  notwithstand- 
ing the  appeal  taken  therefrom  (not  neces- 
sary to  decide),  how  can  it  be  said  that  the 
commissoners  were  violating  the  injunctive 
feature  of  the  decree  In  proceeding,  in  1903, 
under  their  statutory  powers  and  duty  to  fix 
a  maximum  rate?  As  above  shown,  the  com- 
missioners in  that  proceeding  were  engaged 
in  hearing  evldoice  and  proofs  for  the  pur- 
pose of  ascertaining  therefrom  what  a  rea- 
sonable maximum  rate  should  be  In  that  wa- 


ter district  at  that  time.  It  la  not  pretended 
nor  even  intimated  that  they  were  attempting 
to  compel  the  petitioner,  the  Montezuma  Wa- 
ter &  Land  Company,  or  any  one  else,  to 
supply  water  to  consumers  in  the  district  at 
a  rate  not  in  excess  of  that  previously  fixed 
by  them  in  1895,  viz.,  $90  per  cubic  foot 
Hence  we  are  unable  to  see,  ni)on  anything 
in  this  record,  how  their  action  in  tliat  pro- 
ceeding can  be  construed  as  a  violation  or  de- 
fiance of  the  order  of  the  district  court  or 
the  injunctive  feature  thereof.  In  fixing  the 
maximum  rate  the  commissioners  were  acting 
within  their  statutory  powers.  The  order 
made  by  them  fixing  the  rate  could  not  be 
assailed  collaterally,  and,  not  having  been 
attacked  by  a  direct  proceeding  in  a  com- 
petent court  to  set  it  aside,  and  there  being 
no  showing  or  claim  that  the  order  or  pro- 
ceeding is  void  for  lack  of  jurisdiction,  or 
clear  excess  of  authority,  the  rate  fixed  be^ 
came  the  existing,  lawful,  maximum  rate  for 
delivering  water  to  consumers.  Northern 
Colo.  Irr.  Co.  v.  Pouppirt,  22  Colo.  App.  583, 
127  Pac.  125,  and  authorities  dted.  Any  at- 
tempt by  the  carriers  or  others  delivering 
water  to  charge  or  collect  a  higher  rate  waa 
unlawful,  and  made  them  thereby  liable  to 
the  punishments  and  penalties  above  men- 
tioned. If  defendant  had  been  allowed  to  file 
his  amended  answer,  and  could  have  provoi 
the  allegations  of  the  same,  he  would  have 
established  prima  facie  a  complete  defense 
to  plaintiff's  cause  of  action,  for  plaintUI  ad- 
mitted payment  in  full,  by  defendant,  fOr  all 
water  delivered  to  him  during  each  year,  of 
a  sum  equal  to  the  maximum  rate  fixed. 
Therefore  we  think  the  court  erred  in  re- 
fusing to  allow  the  same  to  be  filed,  and  that 
defendant's  rights  were  prejudiced  by  such 
ruling. 

[7]  The  first  motion  to  file  an  amended  an- 
swer was  not  made  until  six  days  before  the 
trial;  but  there  is  no  showing  by  the  record 
that  the  failure  to  apply  at  an  earlier  time 
for  permission  to  file  the  same  would  have 
caused  plaintiff  any  inconvenience  or  in  any 
way  prejudiced  its  rights,  or  would  have  de- 
prived it  of  a  full  and  fair  hearing  on  the 
merits.  Plaintiff  would  have  had  five  full 
days  before  the  trial  in  which  to  ascertain 
the  tfuth  or  falsity  of  the  allegations  therein 
contained. 

As  to  the  dnty  of  a  court  where  a 
motion  is  made  to  amend  pleadings,  it  is 
well  settled  that  the  granting  or  denying  of 
such  motion  is  generally  left  to  the  sound 
discretion  of  the  oonrt  However,  it  seems 
to  be  the  usual  practice  for  courts  to  Indulge 
In  more  liberality  in  permitting  amendments 
to  answers  than  to  complaints.  The  brief 
extracts  from  authorities  next  hereinafter 
dted  will  be  sufficient  to  show  the  general 
views  of  our  own  appellate  courts  on  the  sub- 
ject, viz.: 

In  Miller  v.  Thorpe,  4  Colo.  App.  559,  36 
Pac.  891,  it  is  said:  "The  appellants  are 
quite  right  In  their  claim  that  the  power 
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which  the  Code  gives  to  the  court  to  permit 
amendments  should  be  broadly  and  generous- 
ly exercised  to  farther  the  Interests  and  pro- 
tect the  rights  ot  litigants." 

From  Sellar  et  al.  v.  Clelland  et  al.,  2 
Colo.  E532,  the  following:  "The  great  object 
of  a  trial  is  to  secure  Justice  to  the  parties 
engaged  In  the  suit  Substantial  rights 
should  never  be  sacrificed  to  mere  forms,  and 
amendments  should  at  all  times  be  liberally 
allowed  when  they  do  not  lead  to  surprise 
and  injaiy." 

The  court  says,  In  Cartwrtght  et  al.  v.  Ruf- 
fln,  43  Colo.  ST7,  96  Pac.  261:  "From  neces- 
sity, greater  liberality  exists  In  allowing 
amendments  to  answers  than  in  amending 
complaints.  Plaintiff  may  always,  in  the  ab- 
sence of  a  counterclaim,  or  cross-complaint, 
dismiss  his  action,  and  begin  anew.  •  *  * 
Bnt  the  defendant  is  not  so  fortunate.  If  by 
mistake  he  pleads  an  inefTective  or  Insuffi- 
cient defense,  to  say  that  he  may  not,  by 
amendment,  bring  in  a  good  defense  Is  to  In- 
flict a  drastic  penalty  for  his  inadvertence 
or  mistake.  •  •  •  Hence  It  Is  that,  es- 
lieclally  under  Code  Practice,  the  courts  are 
more  liberal  in  i>ermltting  the  amendment  of 
answers  than  in  allowing  the  amendment  of 
complaints." 

Liewls  T.  Jerome  et  al.,  44  Colo.  469,  99 
Pac.  562,  130  Am.  St  Rep.  131,  was  an  ac- 
tion wherein  judgment  In  damages  was  ob- 
tained by  the  heirs  of  Jerome,  plaintiffs, 
against  Lewis,  for  having  (as  claimed)  deed- 
ed certain  land  to  Kitty  M.  Jerome  without 
authority  or  right  for  so  doing.  After  Judg- 
ment for  plaintiff,  motion  for  new  trial  was 
filed  by  defendant,  who  at  the  same  time  ask- 
ed leave  to  file  an  amended  answer,  alleging 
an  additional  defense.  The  motion  was  sup- 
ported by  affidavit,  which  averred  that  the 
facts  stated  in  the  additional  defense  were 
not  known  to  defendant  at  the  time  of  filing 
bis  original  answer,  nor  until  the  trial  of 
the  cause.  The  motion  to  amend  was  denied, 
as  well  as  that  for  a  new  trial.  The  Su- 
preme Court  held  that,  if  the  allegations  of 
the  amended  answer  were  true,  it  showed 
the  additional  defense  therein  stated  to  be 
material  to  defendant's  rights.  The  Supreme 
Conrt  in  that  case  was  apparently  convinced 
from  the  record  that  the  refusal  of  the  trial 
court  to  permit  the  filing  of  the  amended 
answer  resulted  In  a  hardship  to  defendant, 
which  should  be  remedied  If  warranted  by 
the  application  of  sound,  equitable  principles. 
For  failure  of  the  trial  court  to  permit  the 
amendment,  the  Supreme  Court  reversed  the 
jadgment. 

Otbei  similar  rulings  could  be  dted  from 
oar  own  appellate  courts,  as  well  as  those 
of  other  Jurisdictions;  but  no  good  purpose 
could  be  served  by  extending  the  list 

The  desideratum  to  be  reached  in  all  legal 
contxoversies  is  to  correctly  determine  the 
substantial   rights   of  the   parties  litigant. 


and  nisi  prius  courts  can  invoke  no  safer 
rule  than  to  permit  liberal  amendments  to 
pleadings,  which  tend  to  secure  a  full  and 
fair  trial  upon  the  merits,  when  the  same 
can  be  done  without  imposing  undue  hard- 
ships upon,  or  prejudicing  the  rights  of,  the 
party  opposing  such  amendments.  In  the 
case  at  bar  affidavits  were  filed  in  support 
of  the  motions  to  amend,  which  showed  that 
defendant  was  a  nonresident  of  Montezuma 
county  In  1903,  when  the  commissioners  fixed 
the  maximum  rate,  and  had  no  knowledge  of 
such  proceedings  until  a  few  days  before  the 
trial,  and  before  the  motion  to  amend  was 
interposed.  We  cannot  see  how  plaintiff 
could  have  been  surprised  or  prejudiced  by 
allowing  the  amended  answers  to  be  filed,  as 
appellee  here  was  the  i)etitioner  In  the  pro- 
ceedings before  the  commissioners  in  1903, 
and  must  necessarily  have  had  full  knowl- 
edge of  everything  pertaining  thereto.  The 
only  apparent  reason  given  by  plaintiff  for 
Opposing  the  motion  to  amend  the  answer 
was  that  it  was  not  made  In  apt  time.  This 
was  a  strictly  technical  objection,  and  should 
not  have  prevailed  over  the  substantial  right 
of  defendant  to  interpose  the  additional  de- 
fense contained  In  said  answers. 

Whether  or  not  the  order  of  the  board  of 
commissioners  was  admissible  in  evidence 
without  being  pleaded  need  not  be  decided 
here,  as  it  was  offered  and  upon  plaintiff's 
objection  excluded.  Our  ruling  that  the 
plea  should  have  been  allowed  carries  with 
it  the  corollary  that  it  is  admissible  when 
pleaded,  unless  defeated  for  reasons  not  ap- 
pearing in  the  record  now  before  us. 

There  are  a  number  of  other  assignments 
of  error  relied  upon  by  appellant,  which  have 
been  ably  discussed  pro  and  con  by  counsel 
for  both  parties,  which  we  deem  unnecessary 
to  notice,  as  the  conclusions  we  have  already 
reached  are  decisive  of  this  appeaL 

Entertaining  the  views  above  expressed, 
the  judgment  will  be  reversed,  and  cause  re- 
manded. 

Reversed  and  remanded. 


PERKINS  ▼.  RUSSBLI* 
(Supreme  Court  of  Colorado.    Nov.  8,  1913.) 

1.  Bbokebs  (I  86*)  —  Actions  fob  Coioas- 

SIONS— StTFFlCIKNCT  OF   EVIDENCE. 

In  a  broker's  action  for  commissions  on  a 
sale  of  sheep  and  other  property,  evidence  held 
to  show  that  prospective  purchasers  procured 
by  the  broker  made  an  offer  which  the  owner 
accepted,  and  that  the  failure  to  complete  the 
sale  was  due  to  the  owner's  fault 

[Ed.    Note. — For   other   cases,   see  Brokers, 
Cent  Dig.  §{  116-120;   Dec.  Dig.  |  86.*] 

2.  Bbokebs  (§  63*)— Compensation— Failum 
TO  Complete  Contbact. 

Where  a  broker  employed  to  represent  an 
owner  of  property  In  a  sale  tiiereof  for  a  speci- 
fied commission  procured  prospectiTe  purchas- 
ers able,  ready,  and  willing  to  pay  the  purchase 
price  in  cash,  and  to  whom  the  owner  agreed 
to  sell  the  property,  bnt  the  owner  declined  to 
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cany  out  the  agreement,  presninably  because 
he  saw  an  opportunity  to  swell  the  price,  the 
broker  had  earned  his  commission. 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Cent  Die  11  79,  81,  94-96;   Dec.  Dig.  {  63.*] 

S.  Nkw  Tbiai,  (f  40*)— Vabiahcb  Bktwkkr 

AlXBOATIOHS     AND     PSOOr  —  WAITKB     BT 

FAiLtrBX  TO  Object. 

In  a  broker's  action  for  commissions  on  a 
sale  of  property  where  the  complaint  alleged 
an  agreement  to  pay  the  broker  6  per  cent 
commission  on  $78,000,  if  a  purchaser  was 
procured  at  that  price,  while  the  evidence  show- 
ed an  agreement  to  pay  B  per  cent  on  the  sell- 
ing price,  if  a  sale  was  effected  on  terms  sat- 
isfactory to  the  owner,  but  QO  objection  to  tes- 
timony to  establish  the  contract,  or  motion  to 
strike  it  out,  was  made,  there  was  no  motion  for 
a  noasuit  or  directed  verdict  and  no  objection 
on  this  ground  to  the  instructions,  the  variance 
could  not  be  Dtged  for  the  first  time  on  a  mo- 
tion for  a  new  trial,  since,  had  the  objection 
been  urged  in  apt  bme,  the  complaint  might 
have  been  amended  to  conform  to  the  proof. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  62-66;    Dec.  Dig.  {  40.*] 

4.  Plkadiho  (S  897*)  —  Ibsum,  Pboof  ahd 

Variahok. 

In  a  broker's  action  for  commissions,  a 
variance  between  the  complaint  which  alleged 
a  promise  to  pay  5  per  cent  on  $78,000,  if  a 
purchaser  were  procured  at  that  price,  and  the 
evidence,  which  showed  an  agreement  to  pay 
5  per  cent  of  the  selling  price,  on  a  sale  on 
terms  satisfactory  to  the  owner,  was  immate- 
rial, where  the  evidence  showed  that  the  owner 
agreed  to  sell  the  property  to  purchasers  ready, 
able,  and  vrilling  to  take  it  for  $78,000,  since 
the  amount  of  recovery  would  be  the  same  on 
eititer  theory. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  1337;  Dec.  Dig.  t  897.*] 

Error  to  District  Court,  Delta  County; 
Sprlgg  Shackleford,  Judge. 

Action  by  Fred  Russell  against  H.  B.  Per- 
kins. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

See,  also,  21  Colo.  App.  212, 121  Fac.  955. 

Milton  R.  Welch  and  R.  M.  Logan,  both  of 
Delta,  and  Qoudy  &  Twitchell,  of  Denver, 
for  plaintiff  in  error.  K  J.  Stark,  of  Denver, 
for  d^endant  in  error. 


BAILET,  J.  Fred  Bussell,  defendant  in  er- 
ror, sued  H.  E.  Perkins,  plaintiff  in  error, 
to  recover  a  commission  which  he  claims  to 
have  earned  through  securing  a  purchaser  on 
terms  satisfactory  to  Perkins,  for  certain 
property  belonging  to  the  latter. 

The  complaint  charges  that  Perkins,  claim- 
ing to  be  the  owner  of  six  hundred  acres 
of  land  near  Madera  in  Gunnison  county,  also 
about  10,000  ewes,  6,000  sheep,  250  bucks  and 
8  horses,  together  with  improvements,  chat- 
tels and  machinery  on  the  land,  did  on  Sep- 
tember 16,  1900,  employ  plaintiff  Russell 
to  secure  a  purchaser  for  same  at  the  price 
of  $78,000,  and  agreed  to  pay  him  five  per 
cent  commission  on  that  amount  when  he 
should  procure  such  purchaser;  that  under 
the  agreement  Russell  secured  G.  H.  Moffett 
Dallas  Osborne  and  W.  H.  McCntchen,  who, 
at  Denver,  in  September,  1909,  agreed  vrlth 


Perkins  to  buy  his  said  property  and  pay 
tilm  $78,000,  in  cash  therefor,  provided  the 
property  was  as  represented  by  defendant; 
that  Moffett  was  to  examine  the  property; 
that  he  did  examine  it  and  was  thm  and 
there  ready,  able  and  willing  to  pay  Peridns 
such  sum  of  $78,000,  but  that  Perkins  failed 
to  carry  out  the  contract  of  sale,  wherefore 
Russell  claimed  he  was  entitled  to  tiie  com- 
mission. 

Perkins,  in  his  answer,  admits  that  be 
represented  to  Russell  that  he  was  the  owner 
of  the  property  mentioned,  bat  deiies  all 
other  allegations.  And  for  a  second  and  fur- 
ther defense  alleges.  In  substance,  that  in 
July,  1009,  he  authorized  Russell  to  sell  his 
entire  herd  of  sheep  at  $6.00  per  head,  the 
horses,  chattels,  machinery  and  land  to  tie 
thrown  in,  provided  Russell  could  do  so  at 
once,  or  within  a  short  time,  and  to  allow 
RosseU  a  commission  of  five  per  cent  of  the 
sale  price  in  case  a  sale  was  made;  that 
Russell  failed  to  secure  such  purchaser ;  and 
that  in  August,  1909,  Perkins  informed  Rus- 
sell that  if  the  sale  was  made  thereafter  fall 
allowance  should  be  made  for  the  expense 
of  running  the  sheep  and  for  the  increased 
value  by  reason  of  the  growth  of  wool,  and 
for  any  addition  of  bucks  that  might  be  made 
to  the  flock,  and  for  the  Increased  value  of 
the  flock  i)er  head  by  reason  of  the  sale  of 
old  ewes,  wethers,  inferior  sheep  culled  there- 
from of  less  value  than  $6  per  head,  and  that 
any  deal  Russell  might  make  was  to  be  mod- 
ified and  adjusted  and  the  price  fixed  by  Per- 
kins. The  replication  denies  all  new  mat- 
ter set  up  in  the  answer.  Plaintiff  had  judg- 
ment for  $4,286.00,  being  five  per  centum  on 
$78,000  with  interest  thereon  from  the  date 
that  sum  was  due  to  the  time  of  the  verdict 
to  review  which  the  defendant  brings  the 
case  here  on  error, 

[1]  It  appears  undisputed  that  Perkins  de- 
sired to  sell  his  property,  and  placed  it  wltb 
Russell  for  that  purpose;  that  the  latter  in- 
troduced Moffett,  Osborne  and  McCutcben  to 
Perkins  as  prospectlTe  purchasers.  On  Au- 
gust 11th,  1909,  Russell  wrote  Perkins,  sUt- 
ing  that  he  had  a  purchaser  for  his  property, 
requesting  him  to  come  to  Denver,  to  which 
Perkins  answered  that  he  would  be  in  Den- 
ver in  about  tea  days  and  would  come  and 
see  him.  Soon  thereafter  Peridns  did  go 
to  Denver  and  there  saw  Russell,  who  then 
Introduced  him  to  Moffett  These  two  talked 
over  the  sheep  business  and  matter  of  sale 
in  the  presence  of  Russell,  and  agreed  to 
meet  McCutchen  in  relation  thereto  on  the 
following  afternoon.  At  this  time  an  agree- 
ment was  made  between  Russell  and  Per- 
kins relative  to  the  commission  to  be  paid, 
the  former  stating  that  he  thoui^t  six  or 
seven  per  cent  of  the  purchase  price  would 
be  right,  and  the  latter,  objecting  to  that 
figure,  agreed  to  pay  hint  five  per  cent  of 
the  sale  price,  upon  any  deal  made  on  terms 
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aatdsfactory  to  blm.  Up  to  tlilB  time  no  sale 
had  resulted  from  the  services  of  Rnssell. 
He  bad  produced  a  prospective  purchaser, 
bat  the  dealings  as  shown  by  the  record 
were  too  general  and  indefinite  to  warrant 
a  condnslon  that  Moffett  was  then  a  pur- 
chaser ready,  able  and  willing  to  buy.  TTpon 
a  meeting  with  McGntchen  the  following  day 
the  parties  talked  the  matter  over  generally, 
and  Perkins  refused  an  option  then  request- 
ed, and  the  only  outcome  of  that  meeting 
was  that  Moffett  and  Osborne  ag^reed  to  go 
to  the  ranch  and  look  over  the  property.  On 
October  18th  next  thereafter  they  did  so. 
At  that  time,  according  to  the  testimony  of 
defendant,  they  went  over  the  proposition 
together  at  Madera,  about  four  miles  from 
the  sheep  camp,  where  a  sketch  of  the  range, 
lambing  ground  and  land  was  drawn.  A  por- 
tion of  the  testimony  of  Moffett,  fully  sup- 
ported by  that  of  Osborne,  witnesses  for 
plaintiff,  as  to  what  passed  between  the  par- 
ties at  that  time,  is  as  follows: 

"Q.  When-  did  you  next  see  him?  A.  I 
seen  him  at  his  ranch  on  the  eighteenth  of 
the  following  month;  we  had  talked  it  up 
and  decided  with  Mr.  Osborne  that  him  and 
i  would  go  over  and  look  the  proposition 
over,  as  he  was  in  the  sheep  business  and 
perfectly  familiar  with  it;  •  •  •  we  come 
over  together  and  we  come  to  Sapinero ;  we 
come  here  first  and  he  wasn't  here,  then  we 
went  to  Sapinero  the  following  day,  and  we 
Btayed  all  night  there,  and  then  got  horses 
the  next  morning  and  rode  up  to  his  ranch 
abont  twelve  miles,  and  we  found  him  dip- 
ping sheep,  but  on  the  way  up  we  met  a 
great  many  of  his  herds  and  we  asked  the 
herders  whose  sheep  they  were;  they  said 
'Peridns,'  and  we  looked  them  over  and  seen 
they  were  fine  sheep,  as  good  as  we  expected, 
if  not  better ;  we  could  see  the  kind  of  range 
he  had,  and  we  went  up  to  where  we  found 
him  and  we  found  him  dipping;  it  was  be- 
fore noon;  be  took  us  up  to  dinner  and  we 
had  dinner,  and  after  noon  we  looked  around 
and  looked  his  sheep  over  all  afternoon  and 
ate  supiier;  I  think  we  ate  supper,  yes,  I 
am  pretty  sure  we  did;  then  he  took  us 
after  dark  down  to  Madera,  a  little  station 
about  four  miles  further  from  there;  we 
talked  on  the  deal  on  the  way  down  and 
didn't  oome  to  any  understanding,  and'  the 
next  morning  he  said  he  would  go  down  to 
Madera;  he  come  down  to  Madera  and  we 
then  went  at  the  proposition ;  I  tried  to  Jew 
Mm  down;  I  offered  to  give  him  six  dollars 
a  head  for  all  the  sheep  that  he  had,  if  he 
woold  deduct  oat  a  few  six  year  olds  he 
had  and  sell  to  me  for  the  market  price, 
which  be  said  he  wouldn't  do;  he  said  he 
wouldn't  take  less  than  $6  a  head  right 
through  for  the  thirteen  thousand,  or  seventy 
ds^t  thousand  dollars  for  the  whole  outfit; 
I  says  'knowing  what  my  partner's  feelings 
are,'  or  I  decided  that  it  was  satisfactory  to 
as,  bat  I  tried  to  beat  him  down;  I  says, 
'Kr.  Osbomek  If  this  is  satisfactory  to  you 


I  am  satisfied  to  give  this  gentleman  seventsr 
eight  thousand  dollars' ;  he  says  'Mr.  Moffett, 
it  la  all  right  with  me,  perfectly  satlsfao- 
tory':  I  says  "Mr.  Perkins,  we  will  concede 
and  we  will  give  you  seventy  eight  thousand 
dollars  for  your  outfit';  he  says  'AH  right'; 
I  reached  by  hand  in  my  pocket,  took,  out  my 
check  book  and  I  says  'Mr.  Ferldns,  let  me 
write  you  a  check  on  the  first  National  Bank 
of  Denver";  he  says  'No,  my  word  is  es  good 
as  my  bond,'  and  he  says  'I  know  you  gentle- 
men mean  it';  be  says  'I  don't  need  the  mon- 
ey and  you  needn't  l>other';  well  I  says  'What 
is  the  matter  with  you  coming  down  to 
Denver  with  as  and  straighten  this  matter 
up* ;  he  says  'I  would,  only  I  have  got  a  lot 
of  men  over  there  that  I  have  got  to  see  to' ; 
he  says  'I  will  not  be  later  than  next  Thurs- 
day or  Friday,  I  will  come  down  and  close 
the  deal  up  with  yon' ;  we  bid  him  good  day 
and  left  vrtthout  any  more  talk  to  amount 
to  anything  dealing  on  the  case." 

FerUns  did  not  go  to  Denver  as  agreed  be- 
cause, by  his  own  testimony,  he  was  too 
busy.  A  few  days  later  Moffett  telephoned 
him,  asking  why  he  had  not  come  to  Denver, 
or  when  he  would  come,  but  he  was  still  too 
busy  and  could  not  say  Just  when  he  would 
do  80.  About  two  weeks  after  the  meeting 
at  Madera,  Perkins  wrote  Moffett  a  letter, 
stating  an  entirely  new  basis  for  the  proposed 
purchase  and  sale.    That  letter  is  as  follows: 

"Delta,  Oolo.,  30th  Oct  09. 
"Mr.  O.  Ij.  Moffett,  Denver,  Cola 

"Dear  Sir:  Since  talUng  to  you  over  the 
phone,  I  find  that  my  business  is  so  lined  up 
that  I  cannot  possibly  get  away  at  present, 
and  If  you  really  want  to  do  business  you 
had  better  Jump  on  the  cars  and  come  over 
here.  The  time  which  has  lapsed  since  I 
first  quoted  these  sheep  to  you  has  Incurred 
an  expenditure  of  some  fifteen  hundred  dol- 
lars per  month,  for  six  weeks,  and  In  the 
meantime  the  wool  has  been  growing  which  is 
all  in  your  favor;  in  fact  there  is  six 
months'  growth  of  wool  on  the  sheep  now,  for 
which  I  get  no  return.  Apart  from  that  I 
have  shipped  out  the  wether  lambs  and  the 
old  ewes,  about  2800  head  in  all,  which  has 
added  materially  In  increasing  the  value  of 
the  flock,  besides  throwing  in  $1,600,  worth  of 
fresh  bucks. 

"These  various  Items  come  to  several  thou- 
sand dollars,  and  while  I  don't  wish  to  go 
back  on  my  word  as  regards  the  original 
price,  my  business  has  gone  on  as  usual, 
which  has  Incurred  the  aforesaid  expendi- 
ture, and  in  conclusion,  if  you  think  you  can 
make  good  said  expenditure,  you  can  come 
over  here,  and  I  will  try  to  close  out  the 
stock  to  yon  at  the  original  price,  plus  the 
cost  of  the  various  items  mentioned. 

"Yours  truly,  H.  B.  PeiMns." 

Beyond  peradventure,  this  letter  itself 
shows  that  some  understanding  had  been 
reached  between  the  parties  and  a  definite 
price  fixed,  for  Perkins  says  "I  don't  wish 
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to  go  back  on  mjr  word  as  regards  the  orig- 
inal price."  The  testlinony  further  shows 
that  shortly  after  the  receipt  of  this  letter 
MofFett  again  visited  Perkins  at  the  ranch, 
and  made  a  flat  offer  of  $80,000,  for  the  prop- 
erty, which  Perkins  declined,  demanding  at 
that  time  $83,000,  as  the  purchase  price.  It 
will  be  noted  that  the  agreement  of  purchase 
and  sale  was  not  reached  until  October  19th, 
at  which  time  Moffett  and  Osborne  desired 
to  have  Perkins  accompany  them  at  once 
to  Denver  to  close  the  deal,  and  he  promised 
to  be  there  In  two  or  three  days.  All  of  the 
outlay  and  expense  to  which  Perkins  refers 
In  his  letter  of  October  30th  had  been  in- 
curred prior  to  October  19th,  and  were  of 
necessity  eliminated  from  consideration  by 
the  express  agreement  then  made.  All  delay 
after  that  date  Is  shown  by  the  evidence  to 
have  been  occasioned  through  the  failure  of 
Perkins  to  go  to  Denver  as  agreed. 

[2]  The  contention  of  defendant  is  that  the 
contract  with  Russell,  If  any,  for  commis- 
sion was  specifically  conditioned  upon  hia  ac- 
tually effecting  a  sale.  The  trial  court,  fol- 
lowing well  defined  principles  of  law,  In- 
structed, In  substance,  that  if  the  plaintiff 
secured  a  purchaser  who  was  ready,  able  and 
willing  to  purchase  the  property  upon  terms 
and  conditions  which  defendant  Perkins  ac- 
cepted and  agreed  to,  then  Russell's  part  of 
the  contract  was  complete  and  he  was  enti- 
tled to  recover  the  agreed  commission,  al- 
though no  sale  was  In  fact  concluded,  If  the 
failure  to  effect  one  was  the  fault  of  the 
principal.  Upon  a  careful  reading  of  the 
Instructions  given  we  are  satisfied  that,  un- 
der the  facts  of  this  case,  the  law  was  fairly 
stated.  The  Instructions  do  not  substantial- 
ly vary  from,  nor  are  they  inconsistent  with, 
the  pleadings  and  proof.  In  any  event,  we 
are  so  strongly  Impressed  from  the  whole 
record  with  RUsseU's  right  to  recover,  that 
we  think  it  safe  to  declare  that  Perkins 
could  not  upon  any  theory  have  been  preju- 
diced by  the  Instructions  given.  The  testi- 
mony dearly  establishes  that  Russell  was 
employed  to  represent  Perkins  in  a  sale  of 
this  property ;  that  the  contract  was  for  a 
commission  of  five  per  cent,  of  the  sale  price, 
when  effected  upon  terms  satisfactory  to 
Perkins;  that  a  sale  was  in  fact  agreed  up- 
on for  $78,000,  and  that  Russell  was  the  effi- 
cient agent  or  procuring  cause  of  the  agree- 
ment of  sale;  that  the  prospective  purchas- 
ers were  abundantly  able,  ready  and  willing 
to  pay  the  purchase  price  in  cash ;  and  that 
Perkins  withdrew  from  this  agreement  and 
declined  to  cany  it  out,  presumably  because 
he  thought  he  saw  an  opportunity  to  swell 
the  price.  Upon  aU  the  authorities  which  we 
have  examined,  under  conditions  such  as 
are  above  set  out,  the  broker  had  earned  his 
commission.  Babcock  v.  Merritt,  1  Colo.  App. 
84,  27  Pac  882;  Cole  v.  Thomburg,  4  Colo. 
App.  95,  34  Pac.  1013;  Anderson  v.  Smytbe, 
1  Colo.  App.  253,  28  Pac  478;  Colbum  v. 
Seymour.  32  Colo.  430,  76  Pac.  1058,  2  Ann. 


Gas.  182 ;  Fox  t.  Denargo  Land  Co.,  37  Colo. 
207,  86  Paa  344;  Ross  v.  SmUey,  18  Colo. 
App.  204,  70  Paa  786 ;  and  King  Powder  Co. 
V.  DUlon,  42  Colo.  316,  96  Pac.  439. 

The  evidence  clearly  establishes  that  tbe 
minds  of  the  parties  met  in  agreement  of 
purchase  and  sale.  While  details  are  Is 
the  main  absent,  still  it  is  plain  that  there 
was  an  offer  to  pay  ^8,000  by  Moffett  and 
associates,  and  an  acceptance  thereof  by 
Perkins,  for  the  property  In  question.  It  la 
also  manifest  from  tbe  record  that  the  sale 
would  have  been  completed  had  Perkins  kept 
his  promise  to  meet  the  wonld-be  purchasers 
in  Denver.  Indeed,  It  may  fairly  be  presum- 
ed that  but  for  his  failure  to  keep  bis  ap- 
pointment and  formally  close  the  transac- 
tion, an  execution  of  the  contract  would  have 
resulted.  It  is  fundamental  that  one  caimot 
defeat  tbe  right  of  his  broker  under  contract 
for  commission,  where  the  latter  has  pro- 
duced a  purchaser  ready,  able  and  willing 
to  buy  on  terms  satisfactory  to  the  principal, 
and  to  which  he  luua  agreed,  simply  by  there- 
after backing  out  and  refusing  to  execute 
the  contract  Flnnerty  et  al.  v.  Fritz,  6  Colo. 
174;  Spauldlng  v.  Saltiel,  18  Colo.  86,  31 
Paa  486 ;  Millett  v.  Earth,  18  Oolo.  112,  31 
Paa  769;  and  19  Cya  247. 

[S]  It  is  claimed  on  behalf  of  defendant 
that  there  is  a  variance  between  the  allega- 
tions of  the  complaint  and  the  proof,  slace 
the  testimony  seems  to  establish  that  Bus- 
sell's  commission  was  to  be  five  per  cent  ol 
the  sale  price,  the  sale  to  be  effected  upon 
terms  satisfactory  to  Perkins.  Technically 
this  may  be  true.  Howevor,  the  record  falls 
to  show  that  any  obJecSon  for  this  reason 
was  made  to  any  testimony  offered  to  estab- 
lish the  contract  l^ere  was  no  motion  on 
this  ground  to  strike  out  the  testimony  offer- 
ed to  establish  the  contract  Indeed,  the  at- 
tention of  the  trial  court  was  not  directed 
to  this  point  There  was  no  motion  for  a 
nonsuit,  nor  was  there  any  motion  for  a 
directed  verdict  Neither  was  there  any  spe- 
cific objection  for  this  reason  to  the  instruc- 
tions. The  proposition  Is  suggested  for  tbe 
first  time  in  the  motion  for  a  new  trial,  and 
came  too  late.  Had  the  objection  been  urged 
in  apt  time  plainQff  would  have  had  oppor- 
timlty  to  amend  his  complaint,  which  could 
have  readily  been  done,  to  conform  to  the 
proof.  A  defendant  will  not  be  permitted 
to  try  a  case  upon  a  given  theory,  remaining 
silent  upon  the  question  of  variance  betweot 
the  proof  and  the  allegations  of  the  com- 
plaint, and  after  he  has  been  defeated  then 
for  the  first  time  urge  such  objection.  Colo- 
rado Mortgage  Co.  v.  Rees,  21  Colo.  435,  42 
Pac.  42;  Hurlburt  v.  Dusenberry,  26  Oolo. 
247, 67  Paa  860 ;  Tew  v.  Powar,  37  Colo.  292, 
86  Paa  342;  Ubby,  McNeUl  &  Ubby  ▼. 
Scherman,  146  111.  540,  34  N.  B.  801,  37  Am. 
St  Rep.  191 ;  and  31  Cya  717. 

[4]  In  any  event,  it  clearly  appears  that  the 
defendant  could  not  have  been  misled  by 
such  variance,  nor  does  it  appear  tbat  it  did 
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or  conld  have  prejudiced  his  rights.  The 
proofs  show,  and  the  jury  must  have  so 
found,  that  Perkins  agreed  to  sell  this  prop- 
erty to  purchasers  produced  by  Russell,  who 
were  ready,  able  and  willing  to  take  it  at  the 
price  of  $78,000,  and  when  that  agreement 
was  established  Russell  was  entitled  to  Ave 
per  cent,  commission  thereon,  as  the  failure 
to  consummate  the  deal  is  shown  to  hare 
been  due  entirely  to  the  conduct  of  Pefklns, 
and  tills  Is  the  precise  sum  which  Russell 
sought  to  recover  by  his  complaint.  The  sup- 
posed variance  between  the  contract  as  al- 
leged and  as  established  by  the  proofs  Is 
therefore  plainly  Immaterial,  because  upon 
either  theory,  the  amount  of  recovery  would 
have  been  the  same.  In  Wells  v.  Crawford 
et  al.,  23  Colo.  App.  103,  127  Faa  914,  the 
complaint  alleged  an  agreed  compensation, 
while  the  proofs  tended  to  establish  a  rea- 
sonable value  for  the  service,  and  the  court 
held  that  such  variance  must  be  disregarded. 
If  it  appears  that  defendant  was  not  misled 
thereby  and  substantial  Justice  resulted. 
Buckingham  v.  Harris,  10  Colo.  455,  15  Fac. 
817,  and  Salazar  v.  Taylor,  18  Colo.  538,  33 
Pac.  S68. 

The  jury,  guided  by  a  substantially  cor- 
rect statement  of  the  law,  certainly  at  least 
by  Instructions  which  could  not  have  mis- 
led them,  found,  upon  abundant  evidence, 
the  facts  against  the  defendant.  His  legal 
rights  were  fuUy  protected,  and  the  finding 
should  not  be  disturbed.  Plaintiff  was  dear- 
ly entitled  to  recover  his  commission,  substan- 
tial justice  has  been  done,  and  the  Judgment 
is  affirmed. 

Judgment  affirmed. 

MUSSER,  0.  jr.,  and  WHITE,  J.,  concur. 


HAKES  mv.  CO.  ▼.  LYONS.    (L.  A  3,212.) 

(Supreme  Court  of  Callfomia.     Dec  16,  1913.) 

1.  Infants  (§  26*)  — Convktanceb  — Avoid- 
ance—Nkcessitt. 

Civ.  Code,  {  33,  -provides  that  a  minor  can- 
not five  a  delegation  s>t  power,  nor  under  the 
age  of  18  make  a  contract  relating  to  real 
property,  or  any  interest  therein,  or  to  per- 
sonal property  not  in  his  immediate  possession 
or  eontroL  Section  34  provides  that  a  minor 
may  make  any  other  contract  than  as  above 
specified,  subject  only  to  bis  power  of  disaf- 
firmance. Section  36. provides  that  in  all  cases 
other  than  those  specified  in  sections  36  and 
87,  which  relate  to  contracts  to  pay  for  neces- 
sanes  and  contracts  expressly  authorized  by 
statute,  the  contract  of  a  minor  made  while  un- 
der the  age  of  18  may  be  disafiSrmed,  either  be- 
fore bis  majori^  or  within  a  reasonable  time 
afterwards.  Held,  that  the  contracts  specified 
in  section  33  are  absolutely  void,  and  the  pro- 
yisiona  of  section  85  do  not  apply  thereto;  and 
hence  a  deed  1>y  a  minor  under  18  conveyed  no 
interest  whatever,  and  the  grantor  could  as- 
Bert  title  to  the  land,  notwithstanding  his  fail- 
ure to  disaffirm  within  a  reasonable  time  after 
attaining  his  majority. 

CBSd.   Note.— For    other   cases,    see   Infanta, 
Cent.   Dig.  »  27-34;    Dec.  Dig.  §  26.»] 


2.  Infants  (|  30*)— Conveyahom— Ratotoa- 

TION. 

A  conveyance  of  land  by  a  minor  under 
18  being  absolutely  void,  the  doctrine  of  rat- 
ification has  no  application  thereto,  and  to 
bind  the  grantor  there  must  be  some  act  equiv- 
alent to  the  execution  of  a  new  contract,  or 
something  operating  as  an  estoppel,  since  rati- 
fication only  prevents  cUsaffirmance  of  con- 
tracts which,  except  for  the  disaffirmance, 
would  be  binding;  and,  where  a  contract  is  not 
binding  in  any  event,  but  is  utterly  void  from 
the  beginning,  it  cannot  be  validated  by  ratifi- 
cation. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  H  41-49,  54,  65;   Dec.  Dig.  {  30.*] 

3.  Infants   ({   28*)— Convbtanob— Ebtopfel 
—Void  Deed. 

A  deed  to  land  by  a  minor  under  18^  being 
wholly  void,  neither  tiie  deed  nor  the  fact  that 
it  is  recorded  creates  an  estoppel,  nor  can  it  be 
validated  by  an  estoppel. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  {{  87-40;   Dec.  Dig.  {  20.*] 

4.  Infants  (|  29*)— Convetancb— E^stoppel. 

Where  a  minor  14  years  old  conveyed  land, 
and  about  14  years  later  filed  a  petition  to  be 
adjudged  an  Insolvent  debtor,  in  which  he  de- 
clared that  he  had  no  real  property  of  any  char- 
acter, he  was  not  thereby  estopped  to  claim 
titie  to  the  land  conveyed  as  against  persons 
who  did  not  purchase  in  reliance  on,  or  with 
knowledge  of,  the  filing  of  such  petition,  or  any 
other  act  of  such  person,  especially  where  it 
was  not  shown  that  he  then  had  any  knowledge 
of  the  existence  of  the  deed  or  the  record 
thereof,  and  he  denied  having  sold  or  conveyed 
the  land,  or  that  be  ever  signed  the  deed,  as  it 
could  not  be  conclusively  presumed  that  he 
recollected  the  making  of  the  deed  when  only 
14  years  old. 

[Ed.  Note.— -For  other  cases,  see  Infants, 
Cent  Dig.  H  37-40;  Dec.  Dig.  {  29.*] 

Department  1.  Appeal  from  Superior 
Court,  San  Diego  County;  W.  B.  Quy,  Judge. 

Action  by  the  Hakes  Investment  Company 
against  Andrew  Jackson  Lyons.  Judgmeat 
for  plaintiff,  and  defendant  appeals.  Re- 
versed for  new  trlaL 

M.  R.  Thorp  and  Riley  &  Hubbell,  all  of 
San  Di%o,  for  appellant  Mills  &  O'Farrell, 
of  San  Diego,  for  respondent 

SHAW,  J.  The  defendant  appeals  from 
the  Judgment  The  appeal  was  taken  within 
60  days  after  the  judgment  was  entered.  The 
evidence  taken  at  the  trial  is  presented  in  a 
bill  of  exceptions. 

The  complaint  sets  forth  a  cause  of  action 
to  quiet  plaintiff's  title  to  46  blo<^s  of  land  in 
Bates'  addition  to  the  dty  of  San  Diego. 
Lyons  answered,  averring  that  he  was  the 
owner  in  fee  of  an  undivided  one-half  of  the 
land  described  In  the  complaiut  The  finding 
was  that  the  plaintiff  was  the  owner  in  fee 
of  the  land,  and  that  Lyons  had  no  right, 
title,  or  interest  therein.  It  is  claimed  that 
this  finding  is  contrary  to  the  law  and  the 
evidence. 

[1]  Bates'  addition  was  a  subdivision  of  a 
tract  of  160  acres  of  land  known  as  pueblo 
lot  numbered  1786  on  the  map  of  the  pueblo 
lauds  of  the  dty  of  San  Diego.    On  the  1st 
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day  of  December,  1876,  Bjenry  B.  Bates  and 
tbe  defendant  Lyons  were  the  owners  in  fee 
of  pueblo  lot  1786,  each  having  an  undivided 
one-half  tbeteot  On  December  9,  1875, 
I/yons  signed,  acknowledged;  and  delivered  to 
Bates  a  deed  puriwrtlng  to  convey  to  Bates 
an  undivided  one-half  of  said  pueblo  lot 
This  deed  was  duly  recorded  on  the  same  day. 
The  consideration  expressed  therein  was  $1. 
Thereafter  Bates  subdivided  the  pueblo  lot 
Into  blocks,  among  which  are  those  here  In 
controversy.  By  a  series  of  mesne  convey- 
ances the  plaintiff  has  succeeded  to  all  the 
title  and  Interest  of  Bates  in  said  blocks. 

Iiyons,  at  the  time  he  made  the  deed  to 
Bates  of  his  undivided  half  interest  in  the 
pueblo  lot,  was  a  minor  only  a  little  over  14 
years  of  age.  He  then  resided  In  San  Diego, 
and  has  ever  since  resided  there.  After  his 
majority  he  w«at  into  the  grocery  business, 
and  has  ever  since  been  engaged  in  that  busi- 
ness. On  July  25,  1889,  be  filed  in  the  superi- 
or court  of  San  Diego  county  his  petition  and 
schedules  asking  to  be  adjudged  an  insolvent 
debtor,  under  the  insolvent  act  of  1880  (Stats. 
1880,  p.  82).  He  declared  therein  that  he 
had  no  real  property  of  any  character.  He 
never,  at  any  time,  disaffirmed  or' offered  or 
attempted  to  disaffirm  or  repudiate  the  con- 
veyance to  Bates,  except  so  far  as  he  may 
be  deemed  to  have  done  so  by  the  filing  of 
his  answer  herein  on  September  15, 1910.  /It 
thus  appears  that  the  title  of  the  plaintiff 
as  the  successor  of  Bates,  depends  upon  the 
question  whether  or  not,  under  the  law, 
Liyons  was  required  to  disaffirm  his  deed 
within  a  reasonable  time  after  becoming  of 
age,  in  order  to  render  it  ineffectual  and 
avoid  the  title  of  the  plaintiff.  It  is,  of 
course,  conceded  that  28  years  after  minority 
would  not  be  a  reasonable  time.  This  ques- 
tion depends  upon  the  meaning  and  effect  of 
sections  33,  34,  and  35  of  tbe  CItII  Code  as 
amended  In  1874/ (St  1873-74,  p.  182).  They 
have  remained  unchanged  since  that  time. 
They  read  as  follows: 

"Sec.  33.  A  minor  cannot  give  a  delegation 
of  power,  nor,  under  the  age  of  eighteen, 
make  a  contract  relating  to  real  property, 
or  any  interest  therein,  or  relating  to  any 
personal  property  not  in  his  Immediate  i)Os- 
sesslon  or  control. 

"Sec.  34.  A  minor  may  make  any  other 
contract  than  as  above  specified,  in  the  same 
manner  as  an  adult,  subject  only  to  his  power 
of  disaffirmance  under  the  provisions  of  this 
title,  and  subject  to  the  provisions  of  the 
titles  on  Marriage,  and  on  Master  and  Serv- 
ant 

"Sec.  35.  In  all  cases  other  than  those 
specified  in  sections  thirty-stz  and  thirty- 
seven,  the  contract  of  a-  minor.  If  made  whilst 
he  is  under  the  age  of  eighteen,  may  be  dis- 
affirmed by  the  minor  himself,  either  before 
his  majority  or  within  a  reasonable  time 
afterwards;  or.  In  case  of  his  death  within 
that  period,  by  his  heirs  or  personal  repre- 


sentatives; and  If  the  contract  be  made  by 
the  minor  whilst  he  Is  over  the  age  of 
eighteen.  It  may  be  disaffirmed  in  like  manner 
upon  restoring  the  consideration  to  the  party 
from  whom  it  was  received,  or  paying  its 
equivalent" 

These  sections,  as  above  stated,  are  tbe 
sections  as  amended  in  1874.  Section  33,  u 
originally  enacted  in  the  Code  of  1872,  was  ag 
follows:  "A  minor  cannot  give  a  delegation 
of  power."  In  determining  the  effect  and  la- 
tent of  the  section  as  amended  in  1874,  this 
Is  significant  At  common  law  there  vaa 
some  dlverg^ence  in  the  cases  upon  the  ques- 
tions whether  some  classes  of  contracts  o( 
an  infant  were  absolutely  void  and  others 
voidable  only,  or  whether  all  were  merely 
voidable.  In  those  cases  where  the  contracts 
were  only  voidable.  It  was  held  to  be  neces- 
sary for  the  minor  to  disaffirm  them  within 
a  reasonable  time  after  coming  of  age ;  other- 
wise he  would  be  bound  by  them.  But  wheie 
they  were  void  absolutely,  no  disaffirmance 
was  required  and  obvloufdy  soch  contracts 
could  be  entirely  disregarded  by  the  minor. 
There  were  a  number  of  decisions  lading 
down  the  positive  rule  that  all  contracts  of 
infants  purporting  to  constitute  a  delegation 
of  power  or  authority  to  another  to  act  for 
him  were  absolutely  void,  and  not  merely 
voidable.  There  were  also  many  decisions  to 
the  contrary.  See  monograph  of  Mr.  Free- 
man on  the  subject  in  a  note  to  Craig  v. 
Von  Bebber,  100  Mo.  684.  13  S.  W.  906,  hi  18 
Am.  St  Rep.  at  page  629.  ^'in  Hastings  v. 
DoUarhlde,  24  Cal.  195,  decided  In  1864,  Uda 
court  held  that  the  cases  to  the  contrary  were 
correct,  and  that  "an  Infant  may  execnte  a 
promissory  note  by  agent"  With  this  standi 
ing  as  the  rule  in  this  state,  it  Is  obvious  that 
the  intention  of  the  Legislature  In  framing 
section  33  of  the  Civil  Code,  was  to  change  it 
and  declare  the  rule  that  an  Infant  could  not 
execute  contracts  through  an  agent  having 
only  a  delegated  authority  executed  by  tbe 
infant  This  purpose  Is  indicated  by  the 
fact  that  the  authors  of  that  Code,  In  their 
annotated  edition  thereof,  api)end  to  that  sec- 
tion a  note  citing  the  cases  whidi  dedare  the 
rule  that  such  delegation  of  i>ower  Is  abso- 
lutely void.  It  is  to  be  presumed  that  hi 
adopting  this  rule  all  its  Incidents  as  then  es- 
tablished were  adopted  with  it,  and  conse- 
quently that  such  contracts  could  be  absolute- 
ly disregarded,  and  that  no  disaffirmance  was 
required  in  order  to  vacate  them  or  prevent 
their  binding  force.  It  seems  to  be  equally 
obvious  that  when  the  Legislature,  In  amend- 
ing the  section  in  1874,  included  other  dassei 
of  contracts  in  the  same  category,  dedariog 
thdr  Invalidity  by  the  use  of  tbe  same  words, 
it  was  Intended  that  these  oontracta  also 
should  be  deemed  absolutely  void,  with  no 
necessity  to  disafilrm  them  to  avoid  thdr  ap- 
parent effect  It  logically  follows  that  Ihe 
provisions  of  section  36  concerning  the  dla- 
afilrmance  oX  contracts  entered  Into  bj  A 
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minor  whilst  he  ia  under  18  are  to  be  under- 
stood aa  Intended  to  refer  aolely  to  contracts 
other  than  those  described  In  section  33,  and 
that  it  was  not  the  purpose  thereby  to  make 
a  dlsaStrmance  necessary  to  avoid  a  contract 
of  a  minor  under  that  age  relating  to  real 
property,  or  to  personal  property  not  In  hla 
immediate  possession  or  control,  or  delegat- 
ing a  power.  This  was  the  view  taken  by  Mr. 
Freeman  In  the  elaborate  note  on  the  subject 
above  referred  to.  After  stating  that  the 
contracts  described  in  section  33  are  made 
absolutely  void  thereby,  while  all  other  con- 
tracts of  minors  are  merely  voidable,  and 
speaking  of  the  provisions  of  section  86  in 
their  relation  to  sectlqif  33,  be  says,  on  page 
693:  "So  far  as  the  foregoing  section  [35] 
speaks  of  contracts  made  under  the  age  of 
18,  it  must  have  reference  only  to  the  latter, 
and  not  to  those  which  are  absolutely  void, 
since  these  cannot  be  dlsafDrmed,  In  the  prop- 
er sense  of  the  word."  The  deed  of  I^ons 
was  therefore  void  from  the  beginning,  it  con- 
veyed no  interest  In  the  land  whatever,  and 
no  disaffirmance  was  necessary  to  enable  him 
to  assert  and  maintain  his  right  thereto  in 
any  appropriate  manner,  in  a  Judicial  pro- 
ceeding or  otherwise. 

The  plaintiff  made  no  attempt  to  show  title 
by  adverse  possession,  but  claimed  solely  by 
virtue  of  the  deed  to  Bates  in  1875. 

It  does  not  appear  what  was  the  result  of 
the  petition  in  insolvency  filed  by  Lyons 
in  1889.  No  part  of  the  record  was  intro- 
duced other  than  the  petition  and  accompany- 
ing schedules.  Whether  it  is  still  pending,  or 
ended  in  the  discharge  of  Lyons  from  bis 
debts,  or  was  dismissed  without  any  adjudi- 
cation, we  cannot  determine.  For  this  reason 
we  cannot  apply  the  doctrine  of  Rued  v. 
Cooper,  109  Cal.  687,  34  Pac.  98,  that  by  rea- 
son of  the  adjudication  In  insolvency  the  title 
of  the  Insolvent  passes  to  the  assignee. 

[2]  As  this  deed  was  absolutely  void,  the 
doctrine  of  ratification  has  no  application. 
The  effect  of  a  ratification  is  to  prevent  the 
party  ttom  afterwards  disaffirming  the  con- 
tract. This,  of  course,  necessarily  implies 
that  but  for  the  disaffirmance  the  contract 
would  be  binding.  Where  the  contract  Is  not 
binding  In  any  event,  but  is  utterly  void  from 
the  beginning,  no  ratification  can  make  it 
vaUd.  There  must  be  some  act  which  is  the 
equivalent  of  the  execution  of  a  new  contract, 
or  something  which  operates  as  an  estoppel. 
See  the  discussion  of  Mr.  Freeman  on  this 
subject  in  the  monographic  note  above  men- 
tioned, 18  Am.  St  Rep.  at  page  699;  Martin 
V.  ZeUerbach,  38  CaL  311,  99  Am.  Dec.  365. 

[3,  4]  The  deed  being  wholly  void,  it  cannot 
of  its  own  foioe  operate  as  an  estoppel.  Nor 
can  the  fact  that  it  was  duly  recorded  create 
an  estoppeL  An  estoppel  would  not  validate 
the  void  deed.  Colby  v.  TiUe,  etc.,  Co.,  160 
CaL  644,  117  Pac.  913,  36  L.  R.  A.  (N.  S.)  813, 
Ann.  Cas.  1913A,  516.    The  evidence  does  not 


sustain  the  condnslon  tb&t  Lyons  was  other- 
wise estopped  to  dialm  title  to  his  half  inter- 
est It  does  not  appear  that  the  plaintiff,  or 
any  one  under  whom  he  claims,  was  led  to 
purchase  the  property  in  reliance  on  the  fact 
that  Lyons  had  filed  the  i)etltion  in  insolven- 
cy, or  in  reliance  on  any  other  act  of  L^ons,' 
nor  that  any  purchaser  bought  with  knowl-  \ 
edge  of  that  petition,  or  of  any  act  tending  to 
show  that  Lyons  had  disclaimed  any  interest 
The  mere  disclaimer  set  forth  in  the  petition 
and  schedules  would  not  of  itself  divest  his 
tittle,  or  create  an  estoppel  against  him  in 
favor  of  one  who  had  no  knowledge  of  it 
Lffona  testified  that  at  the  time  he  signed  the 
schedules  he  did  not  think  he  had  any  prop- 
erty of  that  character.  He  also  denied  hav- 
ing sold  or  Gonv^ed  the  land,  and  that  he 
ever  signed  the  deed.  It  was  not  shown  that 
he  had  any  knowledge  of  the  existence  of  the 
deed,  or  of  the  record  thereof,  until  a  short 
time  before  the  action  was  begun.  It  cannot 
be  conclusively  presumed  that  he  recollected 
the  making  of  a. deed  signed  when  he  was 
only  14  yeara  old,  even  if  it  be  true  that  he 
did  in^ct  go  through  the  form  of  executing 
it  Under  these  circumstances,  there  Is  no 
estoppel  {Tgainst  him.  The  Judgment  for  the 
plaintiff  is  unsupported  by  the  evidence,  so 
tar  as  Lyons  is  concerned. 
The  Judgment  is  reversed  for  a  new  triaL 

We  concur:  ANOBLLOTTI,  3i  SLOSS,  J. 


MERCANTILB  TRUST  CO.  OF  SAN  FRAN- 
CISCO V.  MILLEJR  et  at    (S.  F.  6,476.) 
(Supreme  Court  of  California.    Dec.  17,  1918. 
Rehearing  Denied  Jan.  16,  1914.) 

1.  Appeal  and  Ebbob  (S  460*)— Stat  Pbnd- 
iNQ   Appeai/— "Statk  OFnoKB"— Supkbim- 

TENDENT  Or  BANKS  —  EZKMFTIOn   FBOM   SE- 

CTJBITT — Statutes. 

Code  Civ.  Proc  {  1058,  provides  that  in 
any  dvil  action  or  proceeding,  wherein  the  state 
or  any  state  officer  is  plaintilf  or  defendant,  no 
bond  or  security  can  m  requited,  but,  on  com- 
plying with  the  other  pronaionB  of  the  Code, 
such  officer  acting  in  bis  official  capacity  has 
the  same  rights,  remedies,  and  benefits  aa  if 
security  bad  been  given.  Held  that,  where  the 
state  superintendent  of  banks  in  the  perform- 
ance of  the  duties  of  his  office  appealed  from 
a  judgment  in  proceedings  to  foreclose  a  mort- 
gage securing  a  bond  issue,  part  of  which  was 
owned  by  a  bank  in  which  the  superintendent 
was  in  charge,  he  was  acting  aa  a  state  officer 
in  bis  official  capacity  within  such  section,  and 
was  not  required  to  ^ve  a  bond  on  appeal  to 
stay  execution. 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error,  Cent  Dig.  U  2217-2228,  2245,  2246; 
Dec  Dig.  i  460.* 

For  other  definitions,  see  Words  and-  Phraa- 
es,  voL  7,  pp.  6635-6638;   vol.  8,  p.  7804.J 

2.  Appkaz.  and  Ebbob  (S  460*)— Stat  Pbnd- 
IHO  Appeai/ — State  Offioeb— -Sdpebintend- 
■NT  OF  Banks— ExsicPTioN  fbox  Securitt 
—Statutes. 

The  superintendent  while  conducting  such 
proceedings,  was  acting  in  "another's  right" 
and  was   therefore  not  required  to  give  such 
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security  ander  Code  <5t.  Proc.  {  946,  provid- 
iner  that  the  conrt,  in  its  discretion,  may  di*- 
penae  with  or  linut  the  security  required  on 
appeal  when  the  appellant  ia  an  executor,  ad- 
mhiiatrator,  trustee,  or  other  person  acting  in 
another's  right. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  if  2217-2226,  2245,  2246; 
Dec.  Dig.  i  460.*] 

3.  Banks  ahd  Barkiro  ({  77*)— Ihbolvehct 

—  Liquidation    by    Sufkbintendent    or 
Banks— Capaoitt  of   Offickb. 

The  superintendent  of  banks,  when  acting 
as  an  officer,  liquidatJng  the  assets  of  the 
bank,  and  distributing  the  same  to  its  credi- 
tors, is  a  "trustee"  first  to  pay  debts,  and 
then  to  deliver  any  overplns  to  Uie  stockholders. 
[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {$  166-176)^:    Dec  Dig. 

4.  Aftxai,  and  Ebbob  ({  ISO*)  —  Ihtkbbst — 

BlOHT  TO  AFPEAI,. 

Where  a  bank,  whose  assets  were  in  the 
hands  of  the  state  superintendent  of  banks  for 
administration,  owned  a  part  of  a  corporation's 
bond  issue,  and  claimed  that  the  bonds  it  owned 
were  the  only  valid  bonds  secured  by  the 
mortgage,  the  state  superintendent  had  a  suffi- 
cient interest,  in  proceedings  to  foreclose  the 
mortgage,  to  appeal  from  a' judgment  denying 
such  claim,  and  order  a  sale  of  the  mortgaged 
property  for  the  payment  of  all  the  bonds  is- 
sued. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  934-946;  Dec.  Dig.  { 
160.*] 

6.  Banks  and  Banking  (§  77*)— Insolvency 
—State  Supkbintendent— ATJThobity— liix- 

IQATION— PBOPEB   PABTY. 

Where  a  bank's  assets  were  In  the  Iiands 
of  a  state  superintendent  for  liquidation,  and 
consisted  in  part  of  bonds  of  a  corporation,  and 
the  bank  claimed  that  the  bonds  held  by  it  were 
the  only  valid  bonds  secured  by  the  mortgage, 
the  superintendent  of  banks  waa  a  proper  party 
to  a  suit  to  foreclose  the  mortgage  for  the  ben- 
efit of  the  holders  of  all  the  bonds  issued. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |i  165-176)i;  Dec.  Dig. 
i  77.*] 

6.  Banks  and  Banking  (I  77*)— Insolvknot 

— SUPEBINTENDENT    OF    BANKS— AUTHOBITY. 

The  superintendent  of  banks,  in  closing  up 
the  affairs  of  an  insolvent  bank  in  his  posses- 
sion, is  not  required  to  consult  its  officers,  or 
co-operate  with  them,  but  acts  on  liis  own  ini- 
tiative. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  165-176H;  Dec.  Dig.  { 
77.*] 

7.  Banks  and  Banking  (S  73*)— Insoltenot 

—  Liquidation  —  Tebkination  of  Fban- 

CHIBE. 

On  liquidation  of  a  bank's  affairs  b^  the 
state  superintendent  of  banks,  the  franctuse  of 
the  corporation  to  do  business  is  terminated, 
and  it  cannot  be  again  acquired  except  by  re- 
organization as  a  new  corporation. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  1M>  1S5;  Dec.  Dig.  i 
73.*] 

8.  Banks  and  Banking  (|  77*)— Insolvency 
—Liquidation  by  Btatb  Offices— "Tbus- 

TEE." 

The  state  superintendent  of  banks,  while 
in  possession  of  Uie  bank's  assets  for  liquida- 
tion, holds  as  "trustee"  of  an  express  trnst 
created  and  imposed  on  him  by  statute,  and  is 
therefore  authorized  by  Code  Civ.  Proc  {  309, 
to  sue  in  his  offidal  name  and  character  in  any 
action  necessary  for  the  performance  of  the 


trast,  and  Is  also  a  ivoper  iiartT  defendant  io 
any  action  Iqr  *.  third  person  aSecting  the 
property. 

[Ed.  Note — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  165-176)^;  Dec  Dig. 
i  77.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  8,  pp.  7128-7183,  7822.] 

In  Bank.  AppUcatltHi  by  tbe  Mucantile 
Trust  Company  of  San  Francisco  for  a  writ 
of  mandate  against  I.  S.  Bfiller  and  othen. 
Denied. 

A.  B.  Shaw  and  Morrison,  Dnnne  &  Bro- 
beck,  all  of  San  Francisco,  for  plaintiff.  Ue- 
Nab  &  Hershall,  as  amlcns  curls.  Denman 
&  Arnold,  of  San  Francisco,  for  respondents. 

SHAW,  J.  This  is  an  application  to  thU 
court  for  a  writ  of  mandate  to  compd  the 
superior  court  of  Kern  county  to  order,  and 
I.  S.  Miller,  as  county  clerk  of  said  county, 
to  issue,  a  writ  of  execution  upon  a  decree  of 
foreclosure  entered  by  said  court  in  an  action 
wherein  the  Mercantile  Trust  Company  of  San 
Francisco  is  plalntUf,  and  Sunset  Road  Oil 
Company  and  others  are  defendants.  The 
foliovTlng  are  the  facts  and  circumstances 
upon  wlilcli  the  application  is  made: 

In  1906  the  Sunset  Boad  Oil  Company  exe- 
cuted to  the  Mercantile  Trust  Company  of  San 
Francisco  a  mortgage  or  deed  of  trust  to  se- 
cure an  issue  of  its  bonds  amounting  to  some- 
thing over  $1,600,000.  Tbe  Kern  Valley  Bank 
purchased  these  bonds  to  the  amount  of  $458,- 
400,  and  W.  8.  Tevls,  C.  N.  Beal,  and  H.  A 
Blodgett  claimed  to  have  purchased  $1,000,- 
000  thereof  and  over.  Thereafter  the  Sun- 
set Road  Oil  Company  failed  to  pay  the  inter 
est  on  the  bonds  and  the  Trust  Company 
thereupon  began  an  action  in  the  saperior 
court  of  Kern  county  to  foreclose  said  deed 
of  trust  for  the  benefit  of  the  Irandholden. 
The  deed  of  trust  provided  that.  In  case  of  a 
sale  under  foreclosure  of  said  deed  of  trust, 
any  holder  of  bonds  might  bid  for  tbe  proper- 
ty at  such  sale,  and  that,  upon  settling  with 
the  officer  making  the  sale  for  the  payment 
of  the  purchase  money  thereat,  he  should  be 
entitled  to  a  credit  on  such  price  for  the 
amount  which  his  bonds  would  be  entitled  to 
on  a  division  of  the  proceeds.  In  said  action 
the  Kern  Valley  Bank  filed  an  answer  and 
cross-complaint,  alleging  that  none  of  the 
bonds  alleged  In  the  complaint  to  Iiave  been 
Issued  was  legally  issued  or  a  valid  dain 
against  the  property  except  those  Issued  to 
itself.  The  superintendent  of  t>anks  had  also 
by  leave  of  court  filed  a  complaint  in  inter 
vention  on  behalf  of  said  banlc,  also  all^ihig 
that  tbe  bonds  issued  to  said  iMmk  were  the 
only  bonds  outstanding  under  said  deed  of 
trust  which  were  Talld.  Upon  these  allega- 
tions Issue  was  takm.  The  court.  In  its 
Jodgment,  declared  that  the  bonds  ao  as 
aforesaid  Issued  to  Tevls,  Beal,  and  Blodgett 
were  valid  bonds,  and  entitled  to  have  their 
proportional  shares  credited  on  the  porchase 
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money  In  case  they  shonld  bid  at  fhe  fore- 
clocmre  sale  At  the  time  of  flUng  aald  cross- 
complaint  the  Kern  Valley  Bank  was  Insol- 
vent, and  because  of  said  Insolvency  the  state 
snpeslntendent  of  banks  had  taken  possession 
of  ita  affairs  and  assets  for  the  purpose  of 
liquidating  the  same  under  the  banking  act 
ot  1900.  Stata.  1909,  p.  87.  This  Judgment 
was  entered  on  November  25,  1912.  On  De- 
cember 23,  1912,  the  superior  court  of  Kern 
connty  made  an  order  In  said  action,  redtlng 
that  the  state  superintendent  of  banks  was 
about  to  take  an  appeal  to  the  Supreme 
Oinrt  from  the  Judgment  In  said  cause,  and 
directing  that  upon  such  appeal  such  superin- 
tendent of  banks  should  have  a  stay  of  pro- 
ceedings -without  executing  any  undwtak- 
ing  for  that  purpose.  Thereupon  on  Decem- 
ber 26,  1912,  appeals  were  taken  from  said 
judgment  by  the  Kern  Valley  Bank  by  said 
W.  R.  Williams  as  state  superintendent  of 
banks,  and  by  W.  R,  Williams,  state  superin- 
tendent of  banks,  for  and  on  behalf  of  said 
Kern  Valley  Bank.  Prior  to  the  making  of 
said  orders  and  the  taking  of  said  appeals 
an  execution  had  been  Issued  upon  said  Judg- 
ment. Upon  the  taking  of  said  appeals  the 
sai>erlor  court  made  an  order  recalling  said 
execntlon.  Thereafter  the  plaintiff  moved  the 
court  to  vacate  Its  order  dispensing  with  an 
undertaking  to  stay  execution  on  api)eal  by 
said  state  superintendent  of  banks,  and  to 
vacate  the  order  recalling  said  execution. 
Tbls  motion  was  denied.  Tb.e  plalntlfl  then 
demanded  of  the  defendant  HlUer,  as  such 
cleric,  to  Issue  a  new  execution  upon  said 
Judgment,  which  Ifiller  then  refused  to  do- 
Oniereapon  plaintiff  applied  to  the  superior 
court  for  an  order  directing  MUler  as  such 
clerk  to  Issue  such  execution,  which  applica- 
tion the  court  denied.  The  plaintiff  claims 
tliat  the  court  below  had  no  power  to  make 
tbe  order  excusing  the  state  superintendent 
of  banks  from  giving  an  undertaking  on  ap- 
peal in  order  to  stay  execution  on  the  Judg- 
m«cit  appealed  from,  and  that  no  stay  can  be 
bad  upon  such  a  Judgment  after  appeal,  un- 
less a  stay  bond  la  given  as  In  other  cases. 
Tbere  Is  also  a  claim  that  the  state  superin- 
tendent of  banks  has  no  Interest  in  the  Judg- 
ment sufficient  to  ottltle  him  to  appeal. 

[1]  Tbe  banking  act  of  1909  (section  136) 
provides  that,  when  the  superintendent  of 
banks  has  reason  to  conclude  that  any  bank 
is  in  an  unsound  or  unsafe  condition  to  trans- 
act business,  or  that  It  is  unsafe  or  inex- 
pedient for  it  to  continue  business,  he  may 
taJce  possession  of  the  property  and  business 
of  tbe  bank,  and  retain  such  iMssession  until 
tbe  bank  shall  either  resume  business  or  its 
affairs  be  finally  liquidated,  and  that  upon 
so  doing  he  shall  have  authority  to  collect 
moneys  due  the  bank,  "and  to  do  such  other 
acts  as  are  necessary  to  conserve  its  assets 
and  business,  and  shall  proceed  to  liquidate 
tbe  affairs  thereof."  It  further  provides  that 
be  shall  collect  all  debts  due  and  claims  be- 


longing to  the  bank,  and  may  employ  such 
counsel  as  may  be  necessary  In  the  liquida- 
tion and  distribution  of  its  assets.  He  is 
made  an  officer  of  the  state  (section  120),  and 
his  powers  and  duties  extend  throughout  the 
state,  and  apply  to  all  banks  coming  within  the 
scope  of  the  provisions  of  the  act  Section 
1058  of  the  Code  of  Civil  Procedure  provides 
that:  "In  any  dvil  action  or  proceeding  where- 
in the  state,  or  the  people  of  the  state,  is  a  par- 
ty plalntlfl,  or  any  state  officer.  In  his  official 
capacity,  or  on  behalf  of  the  state,  •  •  • 
Is  a  party  plaintiff  or  defendant,  no  bond, 
written  undertaking,  or  security  can  be  re- 
quired of  the  state,  or  the  people  thereof,  or 
any  officer  thereof;  •  •  •  but  on  comply- 
ing with  the  other  provisions  of  this  Code 
the  state,  or  the  people  thereof,  or  any  state 
officer  acting  in  his  offidal  capacity,  have  the 
same  rights,  remedies,  and  benefits,  as  if  the 
bond,  undertaking,  or  security  were  given 
and  approved  as  required  by  this  Code."  It 
seems  clear  to  ns  that  the  state  superintend- 
ent of  banks,  when  performing  the  duties  of 
his  office  required  of  him  by  the  statute  in 
taking  possession  of  and  proceeding  to  liqui- 
date the  assets  of  a  banking  corporation,  is 
acting  as  a  state  officer  In  his  official  capac- 
ity within  the  meaning  of  this  section,  and 
that  the  effect  of  the  section  Is  to  exempt  him 
from  the  obligation  to  give  an  undertaking 
on  appeal,  for  a  stay  of  execution  when,  as 
such  officer,  he  takes  an  appeal  from  any 
Judgment  In  which,  as  such  superintendent  of 
banks,  he  is  Interested  on  behalf  of  any  bank 
under  his  control,  and  of  whose  assets  he  has 
taken  possession.  He  Is  not  acting  under 
appointment  from  the  court  or  by  authority 
of  the  court,  but  by  authority  of  the  statute 
which  creates  his  office,  authorizes  his  ap- 
pointment, and  enjoins  upon  him  the  duties 
which  he  Is  at  that  time  performing.  The 
effect  of  this  statute  Is  to  Justify  the  court 
in  its  refusal  to  order  the  execution. 

[2]  Such  r^usal  Is  also  Justified  by  the  pro- 
visions of  section  946  of  the  C!ode  of  (^vll 
Frocedur&  This  section  provides  that,  when 
an  appeal  is  perfected  as  provided  In  the 
preceding  sections,  It  stays  all  proceedings  In 
the  court  below  upon  the  Judgment  appealed 
from  and  matters  embraced  therein.  The 
preceding  sections  require  the  giving  of  cer- 
tain undertakings  in  order  to  procure  such 
stay  of  proceedings;  but  section  946  further 
provides  as  follows:  "And  the  court  below 
may,  in  his  discretion,  diBi)ense  with  or  limit 
the  security  required  by  this  chapter,  when 
the  appellant  is  an  executor,  administrator, 
trustee^  or  other  person  acting  in  another's 
right."  We  think  that,  even  if  the  provisions 
of  section  1058  did  not  apply  to  the  office  of 
state  superintendent  of  banks,  the  provisions 
of  section  946  would  be  applicable  to  him 
when  acting  as  he  is  doing  in  this  case.  The 
superior  court  was  evidently  of  this  opinion, 
and  the  order  it  made  dispensing  with  an 
undertaking  on  appeal  was  advisedly  made  in 
pursuance  of  the  provMon  we  have  quoted. 
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[3]  The  gnperlntendent  of  banks,  when  act- 
ing as  an  officer  liquidating  the  assets  of  a 
bank,  and  distributing  the  same  to  its  cred- 
itors, is  clearly  a  trustee.  He  is  also  a  per- 
son acting  In  "another's  right"  Under  either 
designation  he  comes  within  the  terms  of  the 
provision  quoted.  It  is  unnecessary  to  hold 
that  the  phrase  "trustee,  or  other  person 
acting  in  another's  right,"  would  authorize 
the  court  to  dispense  with  a  stay  bond  where 
a  private  trustee  is  the  appellant  The  plain- 
tiff argues  that.  Inasmuch  as  the  provision 
begins  with  the  words  "executor,  adminis- 
trator," the  subsequent  designations  must  be 
construed  to  mean  persons  acting  in  similar 
capacities  and  under  similar  authority,  such 
as  trustees  or  guardians  appointed  by  and 
acting  under  the  supervision  of  some  court 
We  do  not  think  the  provision  requires  a 
construction  so  narrow  as  this.  Whether  it 
includes  private  trustees  or  not,  its  obvious 
purpose  was  to  excuse  a  stay  bond  when  the 
court  below,  in  its  discretion,  shall  so  order, 
where  the  appellant  is  a  trustee  acting  under 
and  by  virtue  of  some  official  authority, 
whether  by  appointment  of  the  court  or  by 
appointment  under  a  statute  as  an  officer  of 
the  state.  This  section  also  we  think  Justifies 
the  order  of  the  superior  court 

[4]  Upon  the  argument  the  plaintiff  ap- 
parently abandoned  the  claim  that  the  Eem 
Valley  Baink  and  the  superintendent  of  banks 
acting  on  its  behalf  had  no  interest  sufficient 
to  authorize  it  to  appeal  from  the  Judgment 
The  bank  occupied  the  position  of  a  lien- 
holder  under  the  deed  of  trust  The  payment 
of  its  debt  depended  upon  the  adequacy  of 
the  security  covered  by  the  deed  of  trust.  If, 
as  it  claims,  the  $1,000,000  of  bonds  issued  to 
Tevis  and  others  are  wholly  invalid,  the  re- 
sult would  be  that  its  own  bonds  would  be 
practically  the  only  debt  secured  by  the  prop- 
erty. There  are  sufficient  facts  appearing 
in  the  petition  and  admitted  by  the  parties 
to  indicate  that  the  adequacy  of  the  security 
is  at  least  questionable.  The  bank,  therefore, 
has  a  direct  interest  in  the  question  as  to 
the  validity  of  the  bonds  held  by  the  other 
parties.  It  also  has  an  interest  because  of 
the  fact  that,  if  the  other  bonds  are  invalid, 
its  own  share  of  the  proceeds  will  be  much 
larger,  and,  In  case  It  should  bid  for  the 
property  at  the  foreclosure  sale,  the  amount 
of  the  price  which  it  could  pay  by  applying 
its  share  of  such  proceeds  would  be  larger 
than  it  would  be  if  the  other  bonds  are  valid. 

[6-S]  The  superintendent  of  banks  was  a 
proper  party  to  the  action.  The  act  imposes 
upon  him  duties  in  the  liquidation  of  such 
banks  which  vrlll  often  require  him  to  main- 
tain or  defend  actions  concerning  them.    He 


must  collect  the  moneys  of  tbe  bank,  snd  do 
all  other  acts  necessary  to  conserve  and 
liquidate  its  assets.  When  he  takes  po^es- 
sion  he  supersedes  the  bank  officials  in  the 
management  and  control  of  its  properly  and 
business.  Its  franchise  to  do  business  as  a 
bank  is  thereniwn  suspended.  In  closing  up 
its  affairs  he  is  not  required  to  consult  1^ 
officers,  or  co-operate  with  them,  but  acts 
upon  bis  own  initiative,  and  indepaident  of 
them.  Upon  complete  liquidation  and  flnal 
settlement,  the  residue,  if  any,  must  be  trans- 
ferred and  delivered  by  him  to  the  stockhold- 
ers, not  to  the  corporation.  Thereupon  the 
franchise  of  the  corporation  to  do  buslaess 
as  a  bank  is  terminated,  and  it  cannot  be 
again  acquired  except  by  compliance  with  the 
provisions  of  tbe  act  in  the  same  manner 
as  a  new  corjwratlon  must  comply.  Thus,  ap- 
parently, the  title  to  the  property  passes  to 
him  for  the  purpose  of  the  trust  and  through 
him  to  the  stockholders.  While  engaged  in 
the  process  of  liquidation  and  settlement,  be 
holds  the  property  as  trustee,  to  di^iose  of 
it  as  the  statute  directs.  It  Is  .an  express 
trust  created  and  imposed  upon  him  by  the 
statute.  Bdng  the  trustee  of  this  express 
trust,  he  is  authorized  by  section  369  of  the 
Code  of  <31vil  Procedure  to  sue  in  his  official 
name  and  character  in  any  action  necessary 
for  the  performance  of  the  trust  Likewise, 
since  he  is  the  person  lawfully  in  possession 
and  control  of  the  property,  he  Is  a  proper 
party  defendant  in  any  action  by  a  third 
person  affecting  such  property. 

Our  conclusion  is  that  he  is  entitled  to 
maintain  this  appeal  in  his  official  name  and 
capacity,  and  that  such  appeal  stays  the  ex- 
ecution of  the  Judgment  without  the  filing 
of  any  undertaking  for  that  purpose. 

It  is  ordered  that  the  aK>llcation  be  denied. 

We  concur:  SLOSS,  X;  HBNSHAW.J. 

LORIQAN,  J.  (concurring).  I  concur  In 
the  order  denying  the  writ  of  mandate,  and 
place  my  concurrence  solely  on  the  ground 
that  the  giving  of  an  undertaking  on  appeal 
by  the  superintendent  of  banks  is  dispensed 
with  by  the  provisions  of  section  1058  of  the 
Code  of  Civil  Procedure,  as  pointed  out  bi 
the  opinion  of  Justice  SHAW.  I  am  not  pre- 
pared to  agree  with  the  construction  of  sec- 
tion 946  as  stated  in  that  opinion.  In  my 
opinion  a  consideration  of  that  section  is 
not  necessary  to  the  decision  of  this  case,  and 
I  express  no  opinion  as  to  Its  meaning  or 
effect  as  applied  to  this  proceeding. 

I  concur:  MELVIN,  J. 
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PEOPLE  T.  LEB  NAM  CHIN.     (Cr.  1,781.) 
(Supreme  Coart  of  California.    Dee.  17,  1918.) 

1.  Criminal  Law  (|  822*)— TsiAii— Instbuo- 

TlOItS— FUOHT. 

In  a  prosecution  for  homicide,  the  court 
charged  that  flight  immediately  after  a  crime 
has  been  committed  with  which  he  is  cliarged 
is  a  circumstance  tending  to  prove  a  conscious- 
ness of  guilt,  and  entitled  to  more  or  less 
weigh^  that  evidence  of  flight  is  received  aa 
indicative  of  a  guil^  mind,  and,  if  the  Jury 
found  that  deceased  was  killed  as  charged,  and 
also  found  beyond  a  reasonable  doubt  that  im- 
mediateijr  after  the  killing  defendant  fled  from 
the  place,  it  was  a  circumstance  to  be  weighed, 
but  waa  not  sufiBdent  of  itself  to  establish  guilt, 
and  must  be  considered  with  all  the  facts  in 
the  case.  Held  that,  since  the  Jury,  under  the 
evidence  and  the  charge  as  a  whole,  oould  not 
convict  without  finding  that  accused  actually 
kiUed  deceased,  the  instruction  was  not  fatal- 
ly defective,  because  it  did  not  further  require 
that  the  jury,  before  considering  evidence  of 
Sight,  must  find  that  defendant,  at  the  time  he 
fled,  knew  that  deceased  had  been  killed,  and 
that  lie  was  charged  with  the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent.  Dig.  M  1990,  1991,  1994,  1995, 
3158;    Dec.  Dig.  {  Si2.*] 

2.  CRnnNAi,  Law  (i  488*)— Bvidewci— Pho- 

TOOBAFHB  OF  DEAD  BODT. 

In  a  prosecution  for  homicide,  photographs 
of  the  body  of  deceased  showing  the  entrance 
and  exit  of  the  bullet  by  which  he  was  killed 
were  admissible. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J  893;   Dec.  Dig.  {  438.*] 

In  Bank.  Appeal  from  Superior  Court, 
San  Joaquin  County;  Frank  H.  Smith, 
Judge. 

Lee  Nam  Chin  was  convicted  of  murdor, 
and  be  appeals.    Affirmed. 

Lafayette  J.  Smallpage  and  Gordon  A. 
Stewart,  of  Stockton,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  J.  Charles  Jones,  Dep- 
uty Atty.  Oen.,  for  tbe  People. 

LOBIGAN,  J.  Appellant  was  convicted  in 
the  superior  court  of  San  Joaquin  county  of 
murder,  sentenced  to  death,  and,  from  the 
Judgment  and  the  order  denying  him  a  new 
trial,  appeals. 

Tbe  deceased,  Kim  Yuen,  and  defendant, 
both  Coreans,  were  employed  on  a  potato 
ranch  in  San  Joaquin  county,  managed  by  a 
Chinaman,  and,  some  serious  difficulty,  In- 
augurated by  defendant,  occurring  between 
them,  the  manager  discharged  the  defendant. 
The  next  day — September  26,  1912 — about 
noon,  deceased  and  a  number  of  Chinamen 
started  in  a  wagon  from  the  ranch  to  go  to 
Walnut  Grove,  and  the  defendant  accompa- 
nied them.  After  they  had  proceeded  a  short 
distance  defendant  left  the  wagon,  claiming 
he  had  a  headache  which  the  riding  aggra- 
vated, and  that  he  would  walk  Into  town,  a 
distance  of  about  four  miles.  The  others 
left  him  In  the  road,  and  proceeded  to  Wal- 
nut Grove,  from  whence,  about  3  o'clock, 
fbey  started  to  return  in  the  wagon  to  the 
ranch.     While    proceeding    homeward    two 


shots,  one  of  which  killed  the  deceased,  were 
fired  from  a  clump  of  bushes  at  the  edde  of 
the  road  some  seven  or  eight  feet  from  the 
wagon,  on  the  bed  of  which  deceased  was 
seated.  Two  of  the  Chinamen  who  were  rid- 
ing In  the  wagon  with  the  deceased  when  the 
shots  were  fired  testified  that  defendant  did 
the  shooting. 

There  was  erldenoe  tending  to  show  that 
about  4  o'clock  In  the  afternoon,  not  long 
after  the  shooting,  defendant  reached  the 
Eagle  Tree  ranch,  not  far  from  the  scene  of 
the  shooting,  and  employed  some  men  engag- 
ed In  operating  a  dredger  to  take  him  across 
the  river  in  a  boat  to  Tyler  Island  where  he 
remained  until  about  6  o'clock  in  the  evening, 
whoi  he  walked  into  Walnut  Grove.  About 
10  o'clock  that  night  he  was  arrested,  while 
proceeding  to  take  a  river  boat  for  Sacra- 
mento. It  further  appeared  that  the  route 
taken  by  defendant  to  reach  Walnut  Grove 
was  more  Indirect  and  roundabout  than  had 
he  proceeded  along  the  road  taken  by  the 
wagon;  the  latter  was  much  shorter  than  the 
one  taken  by  him  across  the  river  and 
through  the  fields,  and  would  have  brought 
him  into  Walnut  Grove  several  hours  earlier 
than  he  arrived.  Defendant,  as  a  witness  in 
his  own  behalf,  denied  that  he  klUed  the  de- 
ceased, or  had  any  knowledge  of  his  death 
until  be  was  arrested  and  charged  with  it  in 
Walnut  Grove;  that  after  he  left  the  wagon 
he  continued  along  the  road  it  had  taken  for 
some  distance;  that,  in  looking  back  as  he 
proceeded,  he  recognized  a  Chinaman  com- 
ing along  who  had  worked  with  him  on  the 
potato  ranch,  and  bad  the  reputation  of  be- 
ing a  dangerous  man;  that  he  was  fearful 
this  Clilnaman  might  attempt  to  rob  him, 
and  hence  he  left  the  road,  and  took  his  way 
across  the  river  and  through  the  fields;  that 
It  was  a  longer  route  to  Walnut  Grove  than 
by  the  road,  and,  as  he  had  a  headache  and 
walked  slowly,  he  did  not  reach  the  latter 
place  earlier  than  6  o'clock  In  the  evening. 

Appellant  does  not  question  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  against 
him,  and  we  only  make  a  general  recital  of  it 
to  present  the  situation  under  which  the  only 
points  made  by  him  are  to  be  examined, 
namely:  That  the  court  erred  In  an  Instruc- 
tion to  the  Jury,  and  likewise  erred  in  rul- 
ing on  the  admission  of  certain  exhibits. 

[1]  The  instruction  complained  of  was  one 
on  the  subject  of  "flight,"  regarding  which 
the  court  charged  as  follows:  "The  flight  of 
a  person  Immediately  after  the  commission 
of  a  crime,  or  after  a  crime  has  been  com- 
mitted with  which  be  Is  charged,  is  a  cir- 
cumstance to  be  weighed  by  the  Jury  as  tend- 
ing in  some  degree  to  prove  a  consciousness  of 
guUt,  and  entitled  to  more  or  less  weight  ac- 
cording to  the  circumstances  of  the  partic- 
ular case.  Evidence  of  flight  is  received,  not 
as  a  part  of  the  res  gestae  of  the  criminal  act 
Itself,  but  as  Indicative  of  a  guHtj  mind; 


•For  otbar  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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and  If  yon  find,  from  the  evidence  In  tUs 
case,  that  Kim  Ynen  was  killed  as  diarged 
In  the  Information,  and  further  find  from  the 
evidence  beyond  a  reasonable  doubt  that,  Im- 
mediately after  such  killing,  the  defendant 
fled  and  escaped  from  the  place  and  vicin- 
ity of  the  killing,  it  is  a  drcnmstance  to  be 
weighed  by  yon,  gentlemen  of  the  Jury,  as 
tending  in  some  degree  to  prove  conscious- 
ness of  guilt  It  is  not  snfflcient  of  itself  to 
establish  the  guilt  of  the  defendant;  but  the 
weight  to  which  that  drcnmstance  of  flight, 
if  you  find  It  to  have  occurred,  is  entitled  la 
a  matter  for  you  to  determine  In  connection 
with  all  the  facts  and  circumstances  proven 
in  the  case." 

In  the  recent  cases  of  People  v.  Jones,  160 
CaL  358,  117  Paa  176,  and  People  v.  Sainz, 
lez  Cal.  242,  121  Pac.  922,  this  court  admon- 
ished against  the  giving  of  any  instructions 
on  the  subject  of  flight,  as  an  invasion  of 
the  province  of  the  Jury  to  weigh  the  evi- 
dence. But  while  we  have  discountenanced 
it  for  this  reason,  still  we  will  not  reverse  a 
case  solely  because  sndi  an  instruction  has 
been  given,  unless  it  appears  that  the  defend- 
ant has  been  prejudiced  thereby. 

Such  prejudice  is  claimed  to  appear  here; 
it  being  insisted  that,  as  a  matter  of  law,  this 
instruction  was  erroneous,  because  it  failed 
to  Inform  the  Jury  that,  before  they  could 
take  into  consideration  any  of  the  circum- 
stances with  reference  to  said  flight  on  the 
part  of  defendant;  they  most  first  find  that  tb« 
defendant  knew  that  the  deceased  had  been 
killed,  and,  further,  that  he  was  charged 
with  having  done  it,  and  that  the  instruc- 
tion in  question  does  not  contain  a  state- 
ment of  these  qualifications. 

It  Is  true,  as  asserted  by  the  appellant, 
that  an  instruction  on  flight  should  contain 
these  qualifications  in  order  that  it  be  legally 
sufficient.  People  v.  Jones,  supra.  But  it 
does  not  follow  that  prejudicial  error  is  com- 
mitted simply  because  the  instruction  Is  lack- 
ing in  a  specific  direction  to  the  Jury  on  that 
subject  Notwithstanding  the  instruction 
may  be  defective  because  it  omits  to  express- 
ly declare  the  qualifications  under  whidi  ev- 
idence of  filght  may  be  considered,  still,  if  it 
appears  that,  under  the  evidence  in  the  case 
whidi,  by  the  terms  of  the  instruction,  they 
were  to  take  into  consideration,  the  Jury 
must  necessarily  have  found  these  qualifica- 
tions as  to  the  knowledge  of  the  defendant  in 
connection  with  the  claim  of  flight,  then  the 
omission  to  directly  charge  respecting  them 
cannot  be  said  to  have  been  prejudicial  to 
the  defendant  That  they  must  here  have 
so  found  we  think  apparent  It  will  be  ob- 
served that,  while  under  the  challenged  in- 
struction the  Jury  were  told  that  they  might 
take  into  consideration  evidence  of  flight, 
they  were,  however,  expressly  instructed  that 
this  evidence  was  not  of  Itself  sufllcient  to 
establish  the  guilt  of  the  defendant;  It  was 
but  a  circumstance  to  be  taken  into  consider^ 


atlon  with  all  the  tacts  and  drcnmstances 
proven  In  the  case.  As  the  Jury  could  not 
convict  on  evidence  of  flight  alone,  they  were 
required,  under  this  instruction  itself,  to  con- 
sider other  evidence  in  the  case  which  must 
so  connect  the  defendant  with  the  killing  of 
the  deceased  as  to  make  a  consideration  of 
the  evidence  of  flight  proper.  The  other  ev- 
idence in  the  case  tended  to  show  that  the 
defendant  fired  the  shots  that  killed  the  de- 
ceased. The  Jury  would  not  have  been  war- 
ranted in  convicting  the  defendant,  unless 
they  found  that  he  had  actually  done  tbe 
shooting.  This  being  true,  the  Jury  most 
necessarily  have  found  that  the  defendant, 
at  the  time  he  is  claimed  to  have  fied,  bad 
that  knowledge  of  the  killing  of  the  deceas- 
ed, and  that  he  was  charged  with  it  which 
would  entitle  them  to  consider  the  evidence 
of  his  flight  Hence,  although  the  instnic- 
Uon  omitted  to  expressly  enjoin  on  the  Jnry 
the  necessity  of  a  preliminary  finding  t^ 
them  of  such  knowledge  on  the  part  of  the 
defendant  before  the  circumstance  of  his 
flight  might  be  considered,  still,  as  the  Jut, 
under  the  evidence,  and  within  the  terms  of 
the  Instruction,  necessarily  must  have  fonnd 
such  knowledge,  the  omission  could  not  ban 
prejudiced  the  defendant 

[2]  The  only  other  error  claimed  Is  as  to  the 
admission  in  evidence  of  certain  exhibits  con- 
sisting of  photographs  of  the  body  of  the  de- 
ceased showing  the  entrance  and  exit  of  the 
bullet  by  which  he  was  killed.  Tfaer  were 
introduced  by  the  prosecution  in  its  case  In 
chief  as  illustrating  how  the  deceased  was 
killed,  and  were  oompetoit  evid«ioe  for  that 
purpose. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  MELVIN.  J.;  HEINSHAW,  J. 

SliOSS,  J.  (ooncnrrln^.  I  concur  in  the 
Judgment 

I  do  not  assent  to  the  doctrine  that  evi- 
dence of  flight  cannot  be  considered  unless 
there  be  a  showing  that  the  dtfendant  knew, 
when  he  fled,  that  he  was  charged  with  the 
crime.  Immediate  flight,  in  the-  absence  of 
any  accusation — in  advance,  perhaps,  of  the 
possibility  of  an  accusation,  formal  or  In- 
formal— may  afford  very  persuasive  evidence 
of  a  consciousness  of  guilt    Wig.  E^.  |  276. 

With  regard  to  the  other  qualification  re- 
ferred to  in  the  foregoing  opinion.  It  Is  no 
doubt  true  that  a  mere  departure  from  the 
vicinity  of  the  alleged  crime  would  bave  no 
logical  tendency  to  prove  guilt  if  the  defend- 
ant, at  the  time  of  taking  his  departure,  did 
not  know  that  a  crime  had  been  committel 
It  would  seem  proper,  therefore,  to  qnalUf 
the  charge.  If  one  is  to  be  given  at  all,  by 
telling  the  Jury  that  flight  is  to  be  considered 
only  where  there  is  other  evidence  sbowlss 
such  knowledge  on  the  part  of  the  defendant 
But  this  is  almost  necessarily  implied  In  as 
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inatmctlon  wbldi  tells  the  Jnry  that  eridenoe 
of  flight  Is  reoelred  only  as  "indlcatlTe  of  a 
guilty  mind,"  and  as  "tending  to  prove  .a 
.  consclonsnesB  of  gollt."  It  is  hardly  to  be 
Bupiiosed  that  a  Jury  so  Instmcted  will  find 
that  a  consciousness  of  guilt  has  been  Indi- 
cated by  any  act  done  by  one  not  shown  to 
have  been  aware  of  the  commisdon  of  the 
offense.  In  other  words,  the  giving  of  the 
Instruction  In  the  form  in  which  it  was  here 
given  would  not  ordinarily  work  substantial 
prejudice  to  a  defendant 

At  any  rate  a  reading  of  the  record  in  this 
case  has  brought  me  to  the  opinion  that  the 
alleged  error  has  not  resulted  in  a  mlscai^ 
rlage  of  Justice,  and  that  this  court  would 
not,  therefore,  in  view  of  the  provisions  of 
section  4%  of  article  6  of  tlie  Ck>nstitntion, 
be  Justified  In  ordering  a  reversaL 

We  concur:  ANOELLOTTI,  J.;  SHAW,  J. 


FAXON  T.  AIJ>  PBRSONS,  BTC.,  et  al. 

(a  F.  6,964.) 

(Supreme  Court  of  Oalifomia.    De&  28,  1018.) 

1.  FlXADIRO   (S  408*)— Objsotions— Waivsb. 

A  defect  In  the  affidavit  of  plaintiS,  BiiinE 
to  qrdet  tide,  arising  from  the  fact  that  it  did 
not  aver  that  he  was  or  had  been  in  actual  pos- 
session, as  reqnired  by  the  McEnemey  act  (St. 
190e  [Ex.  Seas.]  p.  7$,  was  waived  by  defend- 
ant voluntarily  appearing  and  answering  and 
submitting  bis  claim  for  adjudication,  where  the 
complaint,  aa  an  ordinary  complaint  to  quiet 
title,  vras  not  defective,  except  for  its  faQure  to 
allege  any  adverse  daim,  and  which  defect 
was  supplied  by  the  answer;  the  conr^  by  vir- 
tue of  Const  art  6,  {  5,  having  Jurisdiction  of 
the  subject-matter,  though  the  proceeding  was 
entitled  as  a  proceeding  under  the  act  against 
all  persons,  and  though  the  complaint  was 
framed  under  the  act,  and  though  Jurisdiction 
as  to  all  persons  was  ;attempted  to  be  obtain- 
ed as  provided  by  the  act 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1366-1369,  1361-1366,  136^- 
1374,  1386;   Dec.  Dig.  I  406.*] 

2.  Affbai.  and  Ebbob  ({  877*) —Questions 
RKVIXWABI.B  —  Pabty   Bnhtixd  to  Com- 

FI.AIN. 

A  defendant,  in  a  suit  to  quiet  title,  may 
not  eomplam  of  the  judgment  in  so  far  as  it 
concerns  third  persons  only. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  866(y-S572;  Dec.  Dig.  S 
877.*] 

3.  APFZABAHOB     d     22*)— EFTEOir—JnBISDIO- 
TlOIf. 

Where  a  controversy  is  shown  by  the 
pleadings  of  the  parties  and  the  court  has,  un- 
der the  law.  Jurisdiction  of  the  subject-matter 
of  the  controversy,  and  both  parties  voluntarily 
appear  and  go  to  trial,  the  defeated  party  may 
not  complain  of  anv  want  of  jurismction  for 
defect  in  the  preliminary  proceedings  by  which 
the  cause  was  in  court 

(Ed.  Note. — ^For  other  cases,  see  Appearance, 
Cent  Dig.  H  103-110;   Dec.  Dig.  {  fc.*] 

4.  ZaifiTATiON  OF  AonoNS  (I  170*)— Effeot 
aw  Bab— RxicEDT— PowKB  of  Sali  in  Mobt- 

OAOB. 

Under  CSv.  Code,  {{  858  2877,  2911,  2932, 
providing  that  a  power  of  sale  given  in  a  mort- 
gage is  deemed  a  part  of  the  security,  and  de- 


claring that  a  mortgage  Hen  is  extinguished  by 
the  lapse  of  time  withm  which  an  acaon  can  be 
brought  on  the  debt  secured,  etc,  a  power  of 
sale  conferred  on  a  mortgagee  as  a  means  of 
enforcing  the  lien  securing  a  debt  is  a  mere 
incident  of  the  mortgage  hen,  and  where  a  note 
and  mortgage  with  power  of  sale  are  barred  by 
limitations,  the  power  of  sale  is  extinguished. 
[Ed.  Note. — ^For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {  666;  Dec  Dig.  {  170.*] 

6.  CONSTITDTIONAI.    LAW    (I    92*)  —  Vbstbd 

Rights— CoNTBACTB—STATtJTOBT  Pbovisions. 
A  mortgage  must  be  read  in  the  light  of 
the  statutes  in  existence  at  the  time  of  its  exe- 
cution, and  in  the  absence  of  anything  to  indi- 
cate tnat  the  parttes  did  not  intend  that  the 
statutes  shonla  govern,  they  do  not  deprive 
them  of  any  vested  right 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional lAw,  Cent  Dig.  M  174,  175,  178-180, 
207,  225-227.  237;   Dec  Dig.  i  92.*] 

6.  lilMITATION  OF  ACTIONS  (|  167*)  — EfIBCT 

OF  Bab— Debt  and  Sbottbitt— Payuxnt  of 

MOBTOAOX. 

Though  the  lien  of  a  mortgage  is  extin- 
guished by  the  barring  of  the  debt  secured  by 
UmitationB,  the  mortgagor  cannot,  without  pay- 
ing the  debt,  quiet  his  title  against  the  mort- 
gagee, or  maintain  ejectment  against  the  mort- 
gagee In  possession. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  H  661-663;  Dec  Dig.  g 
167.*] 

7.  MoBTOAaES  (S  216*)  —  Mobtoaoeb  in  Fos- 
SEssioN— Who  is. 

Ordinarily  a  mortgagee  in  possession  is 
one  who  has  been  placed  la  possession  by  the 
mortgagor  or  bis  successor  in  interest  or  who 
has  gone  into  possession  with  the  express  or 
imphed  consent  of  the  mortgagor  or  his  suc- 
cessor, and  a  mortgagee  who,  while  the  mort- 
gage is  subristing,  obtains  in  any  lawful  man- 
ner the  possession,  may  retain  possession  and 
defend  it  against  the  mortgagor  or  his  snccea- 
sor,  and  the  mortgagor's  only  remedy  is  the 
equitable  suit  for  redemption. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |{  462,  554-558;   Dec  Dig.  {  216.*] 

a  MoBTOAOBS  (i  213*)— Mobtoaoeb  in  Pob- 

bession- Who  is. 

A  mortgagee  entering  into  possession  pur- 
suant to  proceedings  for  the  enforcement  of 
the  mortgage  Hen  instituted  after  the  extin- 
guishment of  the  lien  by  limitetions  is  not  a 
mortgagee  in  possession. 

[SM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  482-491, 1676;  Dec  Dig.  |  213.*] 

9.  Limitation  of  Actions  (J  167*)— Effect— 

MoBTOAOB— DBBT  BABBED    BT    LnOTATIONB. 

A  purchaser  of  real  estate,  while  the  rec- 
ords show  that  a  mortgage  lien  has  become  ex- 
tinguished by  limitations,  may  maintain  a  salt 
to  quiet  titie  without  paymg  the  mortgage  debt 
[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  651-653;  Dec  Dig.  { 
167.*] 

10.  Qotetino  Trn*  d  64*)— Costs— Statu- 
TOBT  Pbovisions. 

The  provisions  of  Code  of  CXvil  Procedure, 
relating  to  costs,  are  applicable  to  proceedings 
to  quiet  titie  under  the  McEnemey  act  as 
against  persons  contesting  the  daim  of  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tie, Cent  Dig.  I  105;  Dec  Dig.  |  54.*] 

IL  QuiETiNe  Title  (I  64*>— Cobtb  —  Statu- 
TOBT  Pbovisions. 

Under  Code  Civ.  Proc  |  1022,  aUo^ng 
coste  of  coarse  to  plaintiff  in  enumerated  cases, 
the  court  in  a  suit  under  the  McEnemey  act 
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to  quiet  title  may,  in  awarding  relief  to  plain- 
tiff, tax  the  costs  against  defendant  contestins 
plaintiff's  claim. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  S  105;   Dec.  Dig.  i  54.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  Geo.  A. 
Sturtevant,  Judge. 

Action  by  Annie  Montgomery  Faxon  against 
the  Hlbemia  Savings  &  Loan  Society  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendant named  appeals.   Affirmed. 

Tobln  &  Tobin  and  George  A.  Clough,  all 
of  San  Francisco,  for  appellant  Charles  W. 
Slack  and  Chaoncey  S.  Goodrich,  both  of  San 
Francisco,  for  respondent 

PER  CURIAM.  A  hearing  In  bank  was 
ordered  after  Judgment  in  department  1. 
The  conrt  was,  and  still  Is,  entirely  satisfied 
with  the  disposition  by  the  department  of 
every  point,  save  one,  arising  on  the  appeals. 
The  bearing  In  bank  was  ordered  to  enable 
the  conrt  to  give  further  consideTation  to  the 
one  question  which  it  regarded  as  doubtful, 
viz.,  whether  the  plaintiff,  under  the  facts, 
was  precluded  from  obtaining  a  decree  qnlet- 
ing  her  title  against  the  outlawed  mortgage 
of  the  defendant  bank,  without  offering  to 
pay  the  amount  of  such  mortgage.  Except 
for  its  discussion  of  this  question,  and  so 
much  of  the  Judgment  as  rests  on  such  dis- 
cussion, the  following  opinion  adopts  the  pre- 
cise terms  of  the  department  opinion,  which 
was  prepared  by  Mr.  Justice  ANGELLOTTI: 

Plaintiff,  on  October  1,  1907,  commenced 
this  action  under  the  provisions  of  the  act  of 
June  16,  1906,  generally  known  as  the  McEn- 
emey  act,  to  establish  and  quiet  her  title  as 
against  all  persons  to  a  parcel  of  real  proper- 
ty in  the  city  and  county  of  San  Francisco, 
fronting  60  feet  on  Mission  street,  170  feet 
on  Fourth  street,  and  125  feet  on  Minna 
street.  In  her  complaint,  verified  by  herself, 
she  alleged  that  she  owned  an  estate  of  in- 
heritance in  said  property,  and  that  her  es- 
tate, title,  and  interest  therein  is  the  owner- 
ship thereof  in  fee  simple  absolute.  She  fur- 
ther alleged  herself  to  be  in  the  actual  and 
peaceable  possession  of  all  of  said  property. 
She  filed  with  the  complaint  her  afiidavlt 
sufficiently  stating  the  matters  required  to  be 
stated  In  an  affidavit  to  be  filed  with  the  com- 
plaint by  section  5  ot  said  act,  with  the  single 
exception  that  there  was  no  statement  in 
terms  therein  that  she  was  or  ever  had  been 
in  actual  possession  of  any  of  said  property. 
Publication  of  summons  was  had  in  the  man- 
ner required  by  the  act  No  one  appeared  to 
contest  the  claim  of  plaintiff  except  defend- 
ant Hlbemia  Savings  &  Loan  Society,  herein- 
after referred  to  as  the  defendant  Defend- 
ant by  its  answer  filed  'in  January,  190S,  re- 
sisted the  claim  of  plaintiff  only  as  to  a  por- 
tion of  the  property  described  in  the  com- 
plaint, viz.,  a  lot  fronting  25  feet  on  Minna 
street  by  70  feet  in  depth.    As  to  this  it  de- 


nied that  plaintiff  was  the  owner  of  any  in- 
terest whatever.  It  alleged  a  mortgage  lien 
thereon  by  virtue  of  a  mortgage  given  on  Au- 
gust 24,  1888,  by  Charles  O'Neill  and  Eliza- 
beth O'Neill,  predecessors  in  title  of  plahitill, 
to  secure  the  payment  of  their  promissory 
note  of  the  same  date  for  $1,400  and  interest, 
due  one  year  after  its  date,  which  mortgage 
was  duly  recorded  September  4,  1888,  on 
which  note  no  part  of  the  principal  had  been 
paid,  and  none  of  the  interest  from  April  24, 
1893.  It  was  asked  that  the  mortgage  be  re- 
stored and  re-established  of  record,  and  that 
the  decree  declare  that  any  Interest  in  said 
property  found  to  be  in  plaintiff  is  snbject  to 
the  lien  thereof.  In  its  amended  and  supple- 
mental answer  filed  in  March,  1908,  it  omit- 
ted its  previous  allegations  as  to  the  mort- 
gage constituting  a  lien  on  the  premises,  and 
set  up  title  in  fee  simple  absolute  in  itself,  by 
virtue  of  a  sale  by  itself  as  mortgagee  on 
March  14,  1908,  to  one  John  A.  Grennan  for 
$3,240,  under  a  power  of  sale  contained  In 
said  mortgage,  and  a  transfer  by  said  Gren- 
nan to  it  on  the  same  day.  It  further  alleg- 
ed that  on  the  same  day,  it  entered  into  pos- 
session of  said  property,  and  ever  since  has 
been  and  now  is  the  owner  in  fee  simple  ab- 
solute thereof,  in  the  actual  physical  posses- 
sion of  the  same.  It  therefore  asked  that  tt 
be  decreed  to  be  such  owner,  and  that  its  title 
as  such  be  restored,  as  well  as  for  such  other 
relief  as  to  the  court  might  seem  Just 

The  findings  of  the  trial  conrt  upon  the  ul- 
timate facts  of  ownership  and  want  of  in- 
terest on  the  part  of  defendant  were  in  fa- 
vor of  plaintiff,  but  the  probative  matters 
alleged  in  the  answer,  including  possession 
since  March  14, 1008,  were  found  to  be  as  al- 
leged. Judgment  was  given  thereon  award- 
ing plaintiff  the  relief  sought  by  her,  and  de- 
claring that  defendant  has  no  right,  title, 
claim  or  Interest  in  or  to  the  property  claim- 
ed by  it,  or  any  part  thereof,  or  any  right  to 
the  possession  of  the  same.  It  was  further 
ordered  thereby  that  plaintiff  "have  and  re- 
cover from  the  said  defendant  her  costs  in- 
curred   herein,    amounting    to    the    sum   of 

$ ."    Judgment  was  given  March  17th 

and  entered  May  9,  1910.  On  March  21st, 
plaintiff  filed  a  memorandum  of  costs,  amount- 
ing to  $28.25.  A  motion  was  made  by  de- 
fendant to  tax  the  costs  at  $5  only,  and  on 
AprU  18,  1910,  this  motion  was  denied.  We 
find  in  the  record  no  notice  of  appeal  from 
the  order  denying  defendant's  motion  to  re- 
tax  the  costs,  bnt  it  appears  to  be  conceded 
by  the  stipulation  of  the  parties  attached  to 
the  transcript  that  such  an  appeal  was  taken. 
There  is  an  appeal  by  the  defendant  from  the 
Judgment  in  so  far  as  it  affects  the  portion 
of  the  property  described  in  the  mortgage, 
and  also  in  so  far  as  it  adjudges  that  plaintiff 
recover  from  defendant  her  costs,  and  there 
is  also  an  appeal  by  defendant  from  the  or- 
der denying  its  motion  for  a  new  trial. 
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[1,2]  It  1b  dalmed  preliminarily  tbat  by 
reason  of  defects  in  tlie  affidavit  filed  with 
the  complaint  the  trial  court  never  acquired 
jurisdiction  of  the  nubject-niatter  of  the  ac- 
tion, and  that  the  judgment  must  therefore 
be  declared  null  and  void.  Neither  of  the  al- 
leged defects  was  ever  suggested  in  the  lower 
court,  and  the  point  was  made  for  the  first 
time  in  defendant's  opening  brief  In  this 
court  So  far  as  defendant  possibly  could 
waive  such  an  objection,  it  has  undoubtedly 
done  so,  voluntarily  appearing  and  answering 
and  submitting  Its  own  claim  in  relation  to 
the  property  to  the  trial  court  for  adjudica- 
tion. As  we  have  before  stated,  we  are  sat- 
isfied that  the  affidavit  sufficiently  complied 
with  the  requirements  of  the  law  except  in 
the  single  matter  of  a  showing  of  possession. 
It  may  well  be  contended  that  the  affidavit 
taken  by  itself  alone  failed  to  affirmatively 
ehow  actual  possession  of  the  property  by 
plaintur,  as  is  required  by  section  6  of  the 
McEnemey  act  (St  1906,  [Ex.  Bess.]  p.  80). 
Sober  v.  Cabanlss,  161  Cal.  548,  551,  119  Pac. 
911;  liOfstad  V.  Murasky,  152  CaL  70,  91 
Pac.  1008.  It  may  be  noted  that  it  did  not 
show  want  of  actual  possession,  as  in  Lofstad 
T.  Murasky,  supra,  and  that  the  verified  com- 
plaint did  show  such  actual  possession.  As- 
gaming  that  the  affidavit  was  fatally  defec- 
tive in  this  regard,  we  nevertheless  are  sat- 
isfied that  it  should  be  held  that  in  so  far  as 
the  defendant  la  concerned  the  trial  court 
had  Jurisdiction  to  give  the  Judgment  it  did. 
Whether  or  not  the  Judgment  is  good  as 
against  any  person  other  than  the  defendant 
Is  a  matter  of  no  concern  to  it  and  one  as  to 
which  it  may  not  be  heard  to  complain.  G?he 
defendant  as  we  have  seen,  voluntarily  ap- 
peared and  submitted  itself  to  the  Jurisdic- 
tion of  the  court,  thus  disposing  of  any  ques- 
tion as  to  Jurisdiction  of  the  person.  The  de- 
termination of  the  issues  made  by  the  plead- 
ings of  the  plaintiff  and  defendant  was  in  no 
way  dependent  upon  any  claim  of  any  possi- 
ble third  party.  As  between  these  parties, 
by  reason  of  the  issues  made  by  'the  plead- 
ings, the  proceeding  was,  in  substance  and 
effect,  one  to  quiet  title  to  real  property.  In 
no  respect  was  the  complaint  defective  as  an 
ordinary  complaint  to  quiet  title,  except  that 
It  failed  to  allege  any  adverse  claim,  and  any 
defect  In  this  respect  was  fully  supplied  by 
the  answer.  The  superior  court  has  original 
Jarisdlctlon  in  "all  cases  In  equity,  and  in  all 
cases  at  law  which  Involve  the  title  or  pos- 
session of  real  property."  CJonst.  f  6,  art. 
6-  The  lower  court  therefore  had  Jurisdic- 
tion of  the  subject-matter  of  the  controversy 
between  these  parties.  It  can  make  no  dif- 
ference here  that  the  proceeding  was  entitled 
as  a  proceeding  under  the  McEnerney  act 
against  "All  Persons,"  etc.,  or  that  the 
complaint  was  framed  as  a  complaint 
nnder.sald  act,  or  that  Jurisdiction  as 
to  all  persons  was  attempted  to  be  obtained 
In  the  manner  provided  by  said  act  The 
tunc  court  has  original  Jurisdiction  both  in 


proceedings  under  the  McEnemey  act  and 
ordinary  actions  to  quiet  title  to  real  proper- 
ty. Tbat  the  lower  court  had  the  essential 
Jurisdiction  of  the  subject-matter  of  the  con- 
troversy between  the  parties  to  enable  it  the 
defendant  voluntarily  appearing  and  submit- 
ting itself  and  its  claim  to  the  Jarisdlctlon 
of  the  court  to  determine  the  controversy  be- 
tween them  and  to  give  the  Judgment  it  did 
In  so  far  as  the  same  afTects  defendant  not- 
withstanding that  the  proceeding  was  avow- 
edly one  under  the  McEnemey  act  Is  fully 
established  by  the  views  expressed  in  the 
following  cases,  viz.:  City  of  Santa  Barbara 
V.  Eldred,  95  Cal.  378,  30  Paa  562;  In  re 
Thompson,  101  CaL  349,  353,  35  Pac.  991,  36 
Paa  98,  508;  In  re  De  Leon,  102  Cal.  537, 
641,  36  Pac.  864;  Estate  of  Wells,  140  Cal. 
349,  352,  73  Pac.  1065;  King  v.  Pauly,  159 
Cal.  649,  668,  115  Pac.  210,  Ann.  Cas.  1912C, 
1244. 

[3]  Under  the  views  so  expressed  It  is 
sufficient  in  so  far  as  any  claim  of  want  of 
Jurisdiction  is  concerned  that  we  have  a  con- 
troversy between  these  two  parties  fully  and 
definitely  shown  by  thdt  pleadings,  one  in 
which  no  other  person  is  interested,  present- 
ed by  such  parties  to  the  court  having,  under 
the  law,  jurisdiction  of  the  subject-matter  of 
such  controversies,  and  determined  by  such 
court  To  use  the  language  of  Allen  v.  Bel- 
cher, 3  Oilman  (111.)  594,  quoted  approvingly 
in  the  City  of  Santa  Barbara  v.  Eldred,  su- 
pra: "It  would  be  trifling  with  courts,  and 
the  rights  of  parties,  to  permit  suitors,  after 
voluntarily  appearing  and  going  to  trial,  to 
avail  themselves  of  an  objection  to  the  pre- 
liminary proceedings  by  which  the  cause  of 
the  parties  was  in  court" 

As,  in  view  of  what  we  have  said,  the  ques- 
tion of  the  effectiveness  of  the  judgment  as 
one  against  all  persons  under  the  McEnerney 
act  is  not  involved,  we  express  no  opinion 
thereon. 

[4]  Defendant's  claim  of  title,  as  we  have 
noted,  was  based  upon  its  attempted  exercise 
of  the  power  of  sale  contained  in  its  mort- 
gage, and  the  deed  made  to  it  by  the  grantee 
at  the  sale  made  thereunder.  The  mortgage 
given  to  defendant  by  Charles  and  Elizabeth 
O'Neill  on  August  24,  1888,  to  secure  the  pay- 
ment of  their  promissory  note  for  $1,400  of 
the  same  date,  and  due  one  year  after  its 
date,  contained,  after  the  provision  for  ordi- 
nary foreclosure  by  suit,  the  following :  "And 
the  mortgagors  hereby  empower  the  mort- 
gagee to  sell  and  convey  said  mortgaged  prop- 
erty at  any  time  after  default  made  in  the 
payment  of  said  promissory  note,  or  the  in- 
terest thereon,  or  after  the  breach  of  any 
obligation  for  which  this  mortgage  is  securi- 
ty. Any  such  sale  may  be  public  or  private, 
at  the  option  of  the  mortgagee,  and  may  be 
made  after  such  notice  and  for  such  price 
and  on  sudi  terms  as  to  payment  or  other- 
vrise  as  the  mortgagee  may  deem  proper.  At 
any  such  sale  the  mortgagee,  In  its  own 
name,  or  in  the  name  of  any  person,  shall 


Digitized  by  LjOOQ  IC 


922 


187  FAOIFIO  BBPORTBB 


(Csl 


have  fbe  right  to  parchase,  and  any  recitals 
contained  In  any  conveyance  of  the  mortgag- 
ed property  which  may  be  made  by  the  mort- 
gagee most  be  deemed  oonclnslve  evidence  of 
the  facts  redted.  The  proceeds  of  such  sale 
must  be  applied  to  the  payment,  In  whole  or 
In  part,  of  the  expenses  of  the  sale,  and  of 
the  amount  due  to  the  mortgagee  upon  this 
mortgage,  and  upon  said  promissory  note, 
and  upon  any  such  sale  counsel  fees  shall  be 
allowed  as  a  part  of  the  expenses,  at  the  rate 
of  two  per  cent  upon  the  amount  of  the 
debt,  and  the  mortgagors  and  mortgaged 
property  are  hereby  made  liable  to  the  mort- 
gagee for  such  counsel  fees."  The  property 
then  stood  In  the  name  of  Elizabeth  O'Neill, 
to  whom  It  had  been  conveyed  on  April  7, 
1869,  by  James  and  Lizzie  Walnwrlgbt  by 
deed  of  grant,  bargain,  and  sale.  It  was 
subject  to  a  homestead  duly  declared  by  the 
O'Neills  on  November  7,  1874.  Mrs.  O'NelU 
died  Intestate  on  March  24, 1800.  Her  estate 
was  regularly  probated,  and  In  the  probate 
proceedings,  ttie  property  In  question  was  set 
apart  to  Charles  O'Neill,  the  surviving  hus- 
band, as  a  homestead  regularly  selected  dur- 
ing the  lifetime  of  the  spouses.  Although 
due  notice  to  her  creditors  was  given  in  said 
probate  proceedings,  defendant  never  present- 
ed to  the  administrator  any  claim  on  said 
note  or  on  said  mortgage.  Said  Charles 
O'Neill  continued  to  occupy  the  property  as  a 
homestead  untU  his  own  death  on  January 
18, 1894.  He  left  a  will,  which  was  admitted 
to  probate  on  March  27,  1894,  and  one  R.  S. 
Thornton  was  appointed  executor.  Thornton 
immediately  qualifled  as  executor,  and  con- 
tinued to  act  as  such  until  after  April  22, 
1901,  to  which  time  he  was  in  actual  posses- 
sion of  this  property.  In  the  meantime, 
namely,  on  August  24,  1892,  defendant  sued 
said  Charles  O'Neill  on  said  note,  and  ob- 
tained personal  judgment  against  him  there- 
on on  February  6, 1894.  Thornton,  as  execu- 
tor, was  substituted  as  defendant  on  the 
death  of  O'Neill,  and  appealed  from  the  judg- 
ment to  the  Supreme  Court.  This  judgment 
was  reversed.  109  Cal.  427,  42  Pac.  447,  50 
Am.  St.  Rep.  62.  On  the  return  of  the  case  to 
the  lower  court,  judgment  was  given  for,  de- 
fendant on  the  pleadings,  and  this  judgment 
was  reversed  by  the  Supreme  Court  117  CaL 
481,  49  Pac.  678.  The  action  was  again  tried, 
and  the  superior  court  gave  judgment  for  the 
foreclosure  of  the  mortgage.  This  judgment 
was  reversed  by  the  Supreme  Court  123 
Cal.  62,  55  Pac.  102.  On  the  next  trial,  judg- 
ment of  nonsuit  was  given,  and  this  judgment 
was  afBrmed  February  16,  1900,  and  the  ac- 
tion terminated.  127  Cal.  676,  60  Paa  87. 
No  claim  on  said  note  or  mortj^ge  was  ever 
presented  to  the  executor,  the  only  claim 
regularly  presented  being  one  on  the  judg- 
ment of  February  6,  1894,  which  was  subse- 
quently reversed.  No  subsequent  effort  to 
enforce  the  mortgage  appears  to  have  been 
made  by  defendant  until  its  attempted  sale 


under  the  power  In  190S.  In  April,  1901, 
Thornton  as  executor  sold  said  property  to 
Margaret  EngUsh  for  $4,425,  and  on  April 
22, 1001,  this  sale  was  confirmed  by  the  supe- 
rior court  and  a  conveyance  directed.  Such 
a  conveyance  was  made  on  the  same  daj, 
transferring  to  the  grantee  all  the  right,  ti- 
tle, interest  and  estate  of  said  Cbarles 
O'Neill  in  said  property  at  the  time  of  Us 
death,  and  all  that  his  estate  had  since  afr 
quired.  This  conveyance  was  at  once  record- 
ed, and  Margaret  English  on  the  next  day  re- 
ceived possession  of  the  property.  She  im- 
mediately conveyed  the  property  to  plaintiff, 
who  at  once  went  into  actual  possession  and 
continued  in  such  actual  possession  until  dis- 
possessed by  defendant  on  March  14,  1908. 
The  evidence  was  of  such  a  nature  as  to  suffi- 
ciently support  the  finding  to  the  effect  that 
defendant  on  March  14,  1908,  cut  the  fence 
on  Minna  street  in  front  of  the  property,  and 
thereupon  entered  upon  and  took  possession 
of  the  property.  lAere  is  no  pretense  that 
plaintiff  in  any  wa:y  authorized  any  sudi  tak- 
ing of  possession  by  defendant  or  that  de- 
fendant acquired  possession  in  any  other  way 
than  by  simply  taking  it  in  the  absence  of 
the  owner,  under  the  sale  made  in  pursuance 
of  the  power  contained  in  the  mortgage. 

From  what  we  have  said  It  Is  obvious  that 
at  the  time  defendant  attempted  to  execute 
the  power  of  sale,  not  only  were  both  the 
mortgagors  dead,  but  the  d^t,  note,  and 
mortgage  had  many  years  prior  thereto  be- 
come barred  by  our  statute  of  limitations, 
and  any  lien  created  by  the  mortgage  bad 
been  extinguished,  section  2911  of  the  CItU 
Code  providing  that  "a  lien  is  extinguished 
by  the  lapse  of  the  time  within  which,  under 
the  provisions  of  the  Code  of  Clyil  Proce- 
dure, an  action  can  be  brought  upon  the  prin- 
cipal obligation."  By  section  2877  of  the 
Civil  Code,  contracts  of  mortgage  are  ex- 
pressly made  subject  to  the  provisions  of  this 
section,  as  weU  as  all  other  sections  bf  the 
chapter  relative  to  liens.  A  similar  situation 
to  that  here  presented  was  before  the  Dis- 
trict Court  of  Appeal  for  the  first  district  in 
Goldwater  v.  Hibemla  Savings  &  Loan  Socie- 
ty, 19  Cat  App.  511,  126  Pac.  861,  decided  by 
that  court  July  22, 1912.  The  defendant  there 
was  proceeding  to  execute  by  sale  a  similar 
power  contained  in  a  mortgage  givm  by  the 
plalntUTs  predecessor  upon  her  homestead. 
As  is  true  here,  it  had  previously  attempted 
to  foreclose  its  mortgage  by  suit  but  had  fail- 
ed therein  because  it  had  nev»  presented  Its 
claim  on  the  note  secured  by  the  mortgage 
on  a  homestead  to  the  administrator  of  the 
estate  of  the  deceased  mortgagor.  The  debt 
note,  and  mortgage  were  barred  by  the  stat- 
ute of  limitations  at  the  time  of  the  attempt 
to  execute  the  power  of  sale.  The  plaintiff 
brought  his  action  to  enjoin  the  threatened 
sale,  and  prevailed  In  the  lower  court  The 
District  Court  of  Appeal  in  affirming  the 
judgment  held  that  under  our  statntoiy  pro- 
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visions  tbe  power  of  sale  was  nothing  more 
than  a  lien  imposed  npon  tbe  mortgaged  land 
to  secnre  the  payment  of  the  debt,  and  that  it 
was  therefore  extingnished  by  the  lapse  of 
the  time  within  which,  nnder  onr  statnte  of 
llmitationa,  an  action  could  be  brought  npon 
the  note  the  payment  of  which  it  was  given 
to  secure.  In  denying  a  petition  for  a  re- 
bearing  in  this  coort,  we  said  that  the  deci- 
sion of  the  District  Court  of  Appeal  was  cor- 
rect, "regardless  of  the  question  whether  a 
power  of  sale  Included  in  a  mortgage  is,  or 
la  not,  tiwhnlcally  a  lien,"  and  that  by  rea- 
son of  the  fact  that  the  debt,  note,  and  mort- 
gage had  become  barred,  the  lien  of  the  mort- 
gage was  extingnished,  and  the  mortgagee^ 
as  holder  of  the  power,  was  without  any  in- 
terest whatever  in  the  land,  as  llenholder,  or 
at  all,  and  that,  consequently,  on  well-settled 
principles,  the  Interest  once  coupled  with  it 
had  then  ceased  to  exist,  it  had  become  a 
naked  power,  and,  the  mortgagor  being  dead, 
the  power  had  terminated  with  tlie  extinc- 
tion of  the  interest  126  Paa  863.  This,  of 
coarse^  was  tantamount  to  saying  that  the 
only  possible  interest  coupled  with  the  jiower 
of  sale  was  such  interest  as  was  essential  to 
the  enforcement  of  the  Uen  of  the  mortgage 
by  the  execution  of  the  power,  and  that  such 
interest,  together  with  the  remaining  naked 
power,  necessarily  terminated  with  the  exUn- 
gnishment  of  the  mortgage  lien.  As  was 
shown  by  the  opinion  of  tbe  District  Court 
of  Appeal,  while  such  a  power  of  sale  is  au- 
thorized in  a  mortgage  by  the  terms  of  sec- 
tion 2932,  it  is,  by  the  terms  of  section  858, 
CStU  Code^  "to  be  deemed  a  part  of  the  se- 
cnrlty."  It  is  a  mere  incident  or  appurte- 
nance of  the  mortgage  lien,  agreed  upon  by 
the  parties  solely  as  a  means  of  enforcing 
such  lien,  and  can  have  no  vitality  or  force 
when  the  lien  Itself  no  longer  exists.  In  view 
of  oar  statutory  provldons  bearing  upon  the 
question,  provisions  differing  materially  from 
those  of  many  other  states,  as  is  shown  by 
the  District  Court  of  App^  opinion  In  the 
Goldwater  Case,  we  are  satisfied  that  the 
power  of  sale  terminated  with  the  eztlngolah- 
ment  of  the  mortgage  lien. 

[5]  There  Is  nothing  in  the  soggeBtion  that 
this  condnsion  as  to  the  efTect  of  section 
2011,  Civil  Code^  renders  the  section  one  de- 
priving defendant  of  "rights  vested  under 
contract."  The  contract  of  mortgage  must  be 
read  In  tlie  light  of  tbe  sections  to  which  we 
have  referred.  Including  said  section  2811, 
aU  of  which  existed  in  their  present  form  at 
the  time  the  mortgage  was  given,  and  there 
being  nothing  in  the  language  used  In  tbe 
contract  to  indicate  that  the  parties  intend- 
ed that  the  power  of  sale  should  outlast  the 
time  prescribed  by  law  for  the  existence  of 
the  mortgage  lien,  if  any  inference  can  be 
indulged  in,  it,  as  suggested  by  counsel  for 
plaintiff,  must  be  the  Inference  that  the  par- 
ties had  section  2911,  Civil  Code,  in  mind, 
and  contracted  with  reference  to  It.    There- 


fore no  qneation  la  presented  as  to  any  In- 
terference with  contract  rlgjits. 

It  follows  from  what  we  have  said,  that 
the  attempted  sale  nnder  the  power  was  in- 
effectual for  any  purpose,  and  that  defendant 
acquired  no  Interest  in  the  property  by  its 
deed  from  the  purchaser  at  such  sale. 

[1]  Defendant  claims  that,  even  if  it  did 
not  obtain  title  to  the  property  by  reason  of 
such  sale,  and  the  conveyance  from  the  pur- 
chaser, yet  by  virtue  of  its  entry  into  actual 
possession  thereunder  it  has  become  a  mort- 
gagee in  possession,  and  is  entitled  to  retain 
such  possession  until  the  debt  of  plaintiff's 
predecessors  in  title,  the  O'Neills,  is  satisfied 
by  payment  No  rule  is  more  firmly  estab- 
lished in  this  state  than  the  one  to  the  effect 
that  notwithstanding  "the  lien  of  a  mortgage 
la  'extinguished'  by  the  barring  of  the  debt 
by  the  statute  of  limitations,  the  mortgagor 
of  real  property  cannot  without  paying  his 
debt  quiet  his  title  against  the  mortgagee, 
or  maintain  ejectment  against  his  mortgagee 
in  possession."  See  Pnckhaber  v.  Henry,  1S2 
CaL  428,  93  Paa  114,  128  Am.  St  Bep.  75, 
14  Ann.  Cas.  844,  and  cases  there  cited. 

[I]  We  are  satisfied,  however,  that  defend- 
ant cannot  reasonably  be  held  to  be  a  "mort- 
gagee in  possession"  within  the  meaning  of 
these  words  as  used  in  the  rule.  Ordinarily 
the  mortgagee  in  possession  most  be  one  who 
has  been  placed  in  possession  by  the  mort- 
gagor or  his  successor  in  interest  or  has  gone 
into  possession  with  the  consent  express  or 
Implied,  of  such  party.  Ttils  is  so  because 
under  such  statutes  as  we  have  in  California 
the  mortgage  Is  purely  a  lien,  and  does  not 
entitle  the  mortgagee  to  possession.  But  It  is 
established  in  this  state  that  under  certain 
drcumstances  a  mortgagee  who  has  acquired 
possession  without  the  consent  express  or  im- 
plied, of  the  mortgagor,  may  be  held  to  be 
within  the  term  "mortgagee  la  possession." 
This  matter  was  discussed  at  some  length  In 
Burns  v.  Hlatt  149  CaL  617,87  Pac.  196,  117 
Am.  St  Bep.  157,  a  case  steongly  relied  on 
by  defendant,  and  such  a  iierson  was  there 
held  to  be  "a  mortgagee  in  possession."  This 
case  was  followed  and  approved  In  Ragglo 
V.  Palmtag,  155  CaL  797,  103  Pac.  312.  In 
the  former  of  these'  cases,  foreclosure  pro- 
ceedings regularly  and  in  due  season  insti- 
tuted on  the  defendant's  mortgage  resulted  In 
a  decree  of  foreclosure  and  sale,  and  the 
defendant  purchased  the  property  at  the  sale, 
received  bis  deed,  and  entered  into  possession 
peaceably  and  In  good  faith.  Plaintiff  was  a 
grantee  of  the  property  from  the  mortgagor 
by  conveyance  subsequent  to  the  mortgage. 
Tbe  proceedings  were  ineffectual  as  against 
him  solely  because  he  was  not  made  a  party 
defendant  therein.  It  was  said  by  this  court 
that  the  rule  relating  to  a  mortgagee  in  pos- 
session was  one  based  solely  upon  equitable 
considerations,  and  that  so  considered.  It 
was  settled  by  the  autborlties  that  it  was  not 
always  essential  to  a  right  to  possession  in 
the  mortgagee  that  the  mortgagor  should 
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have  assented  thereto.  This  condudon  was 
based  npon  certain  views  expressed  by  Pro- 
fessor Pomeroy  in  his  Equity  Jurlsprodence, 
and  certain  decisions  in  line  therewith.  The 
settled  doctrine,  as  stated  by  Professor  Pom- 
eroy, and  shown  by  the  opinion,  was  sub- 
stantially that  while  the  mortgagee  is  de- 
clared to  have  no  legal  estate,  and  is  unable 
to  recover  possession  against  an  unwilling 
mortgagor  or  owner  of  the  fee  subject  to  the 
mortgage,  yet  If  the  mortgagee,  while  the 
mortgage  is  still  subsisting,  does  "in  any  law- 
ful manner"  obtain  the  possession,  his  In- 
terest under  the  mortgage  enables  him  to 
retain  such  possession,  and  to  defend  It 
against  the  mortgagor  or  those  succeeding  to 
his  title.  Further,  that  If  through  the  mort- 
gagor's consent,  or  "any  other  lawful  means," 
the  mortgagee  has  been  permitted  to  obtain 
possession  of  the  land,  the  mortgagor's  only 
remedy  is  the  equitable  suit  for  a  redemption. 
It  was  said  by  this  court  that  "the  true  rule 
would  appear  to  be  that  where  the  mortgagee 
has,  under  color  of  the  mortgage  or  legal 
proceedings  based  thereon,  acquired  posses- 
sion without  resort  to  force,  fraud,  or  any  oth- 
er unlawful  or  wrongful  means  npon  which 
he  would  be  estopped  to  found  a  right,  and 
under  such  circumstances  as  not  to  make  it 
Inequitable  that  he  should  retain  such  pos- 
session as  security,  he  will  be  regarded  as  a 
mortgagee  In  possession";  It  being  farther 
settled,  as  shown  by  the  authorities,  that 
where  for  any  reason  foreclosure  proceed- 
ings are  void,  the  mortgage  continues  alive 
for  the  benefit  of  the  mortgagee  or  purchaser' 
at  the  foreclosure  sale,  as  his  assignee,  and 
also  that  if  the  person  entitled  to  the  benefit 
of  the  mortgage  peaceably  and  in  good  faith, 
under  color  of  such  foreclosure  proceedings, 
enters  Into  possession,  he  does  obtain  posses- 
sion in  a  lawful  manner  and  Is  a  mortgagee 
In  possession.  This  was  the  full  extent  of  the 
ruling  in  Bums  v.  Hlatt,  supra. 

In  Raggio  V.  Palmtag,  supra,  the  talcing 
possession  was  by  a  mortgagee  who  had  pre- 
sented against  the  estate  of  the  mortgagor 
what  purported  to  be  her  claim  on  note  and 
mortgage,  the  same  had  been  allowed  by  the 
administrator  and  approved  by  the  Judge  of 
the  court,  and  the  mortgaged  property  was 
subsequently  sold  in  the  probate  proceedings 
to  the  mortgagee  for  $218  in  excess  of  the 
amount  of  her  claim;  the  mortgage  debt  be- 
ing credited  on  the  purchase  price  as  allowed 
by  the  law.  It  was  claimed  that  the  claim 
presented  against  the  estate  was  fatally  de- 
fective in  certain  respects,  and  that  as  the 
property  was  homestead  property,  the  lien  of 
the  mortgage  was  forever  lost.  One  of  the 
founds  of  the  decision  was  that  If  the  claim 
presented  was  defective,  nevertheless  the 
mortgagee  was  a  mortgagee  in  possession. 
Practically,  her  entry  was  under  proceedings 
by  the  mortgagee  for  the  enforcement  of  her 
mortgage,  commenced  by  the  attempted  filing 
of  a  claim  during  the  life  of  the  mortgage. 
There  la  absolutely  nothing  In  either  of  these 


cases,  or  in  any  case  that  we  have  seen,  tiiat 
gives  countenance  to  the  claim  that  any  sncli 
result  can  follow  an  attempt  to  enforce  a 
mortgage  lien  begun  after  sndi  lien  has  been 
effectually  "extinguished,"  and  Is  no  longer 
in  existence  as  a  subsisting  Hen.  As  we  hare 
seen,  Mr.  Pomeroy  states  as  one  of  the  ele- 
ments essential  to  the  application  of  the  rale 
the  fact  that  the  mortgage  'Is  still  subsist- 
ing." This  requirement  would  probably  be 
held  to  be  satisfied  where  the  entry  was  made 
after  the  lapse  of  the  time  within  which  an 
action  could  be  brought  upon  the  principal 
obligation,  provided  the  proceeding  upon 
which  It  was  based  was  Initiated  prior  to  the 
lapse  of  such  time,  but  In  none  of  the  cases 
cited  does  it  appear  that  the  entry  was  In 
fact  after  the  lapse  of  such  time. 

[I]  However  this  may  be.  It  appears  clear 
to  us  that  no  such  claim  can  properly  be 
made  npon  an  entry  based  upon  proceedings 
for  the  enforcement  of  the  Hen  Instituted 
after  the  lien  has  been  extinguished.  The 
lien,  together  with  all  Its  incidents  and  ap- 
purtenances, being  absolutely  at  an  end,  can 
no  longer  serve  as  a  sufficient  basis  for  the 
institution  of  any  proceeding  looking  to  its 
enforcement,  or  for  the  conclusion  that  one 
entering  under  any  such  proceeding  entered 
"under  color  of  the  mortgage"  within  the 
meaning  of  those  words  as  used  In  Burns  t. 
Hlatt,  supra.  To  confer  any  right  of  pos- 
session under  the  rule,  the  proceeding  must 
at  least  have  been  based  upon  an  existing 
mortgage,  not  upon  one  that  Is  dead  and  no 
longer  a  foundation  for  any  enforceable  right 
We  are  satisfied  that  the  defendant  cannot 
be  held  to  be  a  mortgagee  In  possession. 

[1]  It  Is  however  claimed  that,  even  if  de- 
fendant is  not  4  mortgagee  In  possession, 
nevertheless,  under  the  rule  we  have  referred 
to,  plaintiff  should  not  have  been  allowed  to 
obtain  a  Judgment  quieting  title  against  the 
mortgage,  so  long  as  the  debt  to  secure  the 
payment  of  which  it  was  given  remains  nn- 
pald.  The  Judgment  given  does  so  quiet  the 
plalntifiTs  title  against  the  mortgage,  and  It 
is  urged  that  a  reversal  must  be  had  for  this 
reason.  As  is  said  in  an  earlier  part  of  this 
opinion,  it  is  the  settled  rule  that,  notwith- 
standing the  lien  of  a  mortgage  la  extin- 
guished by  the  barring  of  the  debt  by  limi- 
tation, the  mortgagor  cannot,  wlthont  paying 
his  debt,  quiet  his  title  against  the  mortga- 
gee. Booth  v.  Hosklns,  76  Cal.  271,  17  Paa 
226;  De  Cazara  v.  Orena,  80  CaL  132,  22 
Pac.  74;  Spect  v.  Spect,  88  Cal.  437,  26  Pac. 
203,  18  L.  R.  A.  137,  22  Am.  St  Rep.  314: 
Brandt  v.  Thompson,  91  Cal.  458,  27  Pac  763; 
Burns  v.  Hlatt,  149  Cal.  617,  87  Pac.  196, 117 
Am.  St  Rep.  167.  The  doctrine  rests  npon 
purely  equitable  principles. 

In  Booth  V.  Hosklns,  supra,  the  court  says: 
"Common  honesty  requires  a  debtor  to  pay 
his  Just  debts  if  be  Is  able  to  do  so,  and  the 
courts,  when  called  upon,  always  enforce 
such  payments  U  they  can.    The  fact  that  t 
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debt  Is  barred  by  the  statute  of  limitations  In 
no  way  releases  the  debtor  from  his  moral 
obligation  to  pay  It  Moreover,  one  of  the 
maxims  which  courts  of  equity  should  always 
act  upon  is  *  *  *  that  be  who  seeks 
equity  must  do  eqnlty." 

In  Spect  y.  Spect,  supra,  the  basis  of  the 
rale  is  thus  stated:  "Wheneyer  a  mortgagor 
seeks  a  remedy  against  his  mortgagee  which 
appears  to  the  court  to  be  Inequitable,  wheth- 
er It  be  to  cancel  the  mortgage  as  a  cloud 
upon  his  title,  or  to  enjoin  a  sale  under  the 
power  given  by  him  In  the  security,  or  to  re- 
cover from  the  mortgagee  the  possession  of 
the  mortgaged  premises,  the  court  wUl  deny 
him  the  relief  he  seeks,  except  upon  the  con- 
dition that  he  shall  do  that  which  is  oon^ 
sonant  with  equity." 

The  respondent  contends,  and  we  think 
rightly,  that  the  rule  in  question  should  not 
be  extended  to  a  case  In  which  a  liability  to 
pay  the  debt  does  not.  In  morals  and  equity, 
rest  upon  the  plaintiff  or  his  property.  Where 
the  plaintiff  is  himself  the  debtor,  the  ap- 
plicability of  the  rule  is  apparent.  No  differ- 
ent situation  is  presented  where  the  plaintiff 
has  bought  the  land  before  the  right  to  fore- 
close the  mortgage  has  become  barred.  In 
such  case  he  acquired  the  property  subject  to 
a  valid  existing  lien,  which  was,  presumably, 
taken  Into  account  In  fixing  the  purchase 
price.  Such  property,  when  he  acquired  It, 
was  bound  by  the  debt,  and  it  would  be  as 
inequitable  to  relieve  him  of  the  burden 
without  payment  as  it  would  be  to  thus  free 
the  original  debtor. 

In  the  present  case,  however,  the  plaintiff 
acquired  the  land  by  purchase  for  a  consid- 
eration after  the  lapse  of  the  time  within 
which  an  action  to  foreclose  the  mortgage 
could  have  been  brought — after,  indeed.  It  had 
been  decided  In  this  court  that  there  was  no 
right  of  foreclosure.  The  plaintiff  was  not 
personally  liable  for  the  debt,  and  was  under 
no  moral  obligation  to  discharge  It.  When 
she  bought  the  land,  the  records  showed  that 
the  lien  of  the  mortgage  had  become  extin- 
guished. Civ.  Code,  I  2911.  It  Is  difficult 
to  see,  therefore,  how  the  land  Itself,  so 
bought^  was  bound,  legally  or  equitably,  by 
the  debt.  There  seems  to  be  no  good  reason 
for  refusing  to  quiet  the  title  of  an  owner 
in  the  situation  of  the  plaintiff  here.  To 
apply  the  rule  contended  for  by  appellant  to 
such  a  case  would  be  equivalent  to  holding 
that  the  owner  of  the  property  could  never 
bave  his  title  quieted  against  an  unpaid  mort- 
gage not  satisfied  of  record,  however  long 
the  lapse  of  tUne  since  the  maturity  of  the 
debt,  and  however  numerous  the  transfers 
since  the  expiration  of  the  right  to  foreclose. 
To  so   hold   would   result   In  perpetuating 


clouds  upon  titles,  .where  no  substantal  equity 
demands  that  the  merchantability  of  real 
property  be  thus  hampered. 

None  of  the  decisions  In  this  state,  or  else- 
where, so  far  as  we  are  advised,  has  denied 
relief  to  a  plaintiff  seeking  to  quiet  his  ti- 
tle against  an  outlawed  mortgage  by  which 
neither  he,  nor  his  land,  was  equitably  bound. 
On  the  other  hand  Kingman  v.  Sinclair,  80 
Mich.  427,  46  N.  W.  187,  20  Am.  St.  Rep.  522, 
may  be  dted  as  an  authority  supporting  the 
respondent's  contention. 

[1 0]  We  are  of  the  opinion  that  the  general 
provisions  of  our  Code  of  Civil  Procedure 
relative  to  costs  are  applicable  to  proceedings 
nhder  the  McEuerney  act  as  against  persons 
contesting  the  plalntifTs  daim. 

[11]  It  Is  unnecessary  in  this  case  to  de- 
termine whether  such  a  proceeding  is  gov- 
erned by  the  provisions  of  section  1022  of  the 
Code  of  Civil  Procedure,  allowing  costs  of 
course  to  the  plaintiff  In  certain  cases,  or  by 
section  1025  of  the  Code  of  Civil  Procedure, 
which  provides  that  In  other  actions  than 
those  mentioned  In  section  1022,  costs  may  be 
allowed  or  not,  and  if  allowed  may  be  ap- 
portioned between  the  parties  on  the  same  or 
adverse  sides.  In  the  discretion  of  the  court 
Assuming  the  last-named  section  to  be  the 
one  applicable,  there  was  no  abuse  of  discre- 
tion on  the  part  of  the  trial  court  In  award- 
ing as  against  defendant  the  costs  claimed 
by  plaintiff.  In  the  case  at  bar  there  was  but 
one  parcel  of  land  described  in  the  complaint 
and  summons,  and  only  one  party,  this  de- 
fendant, made  opposition  to  the  relief  sought 
As  we  have  said,  the  action  in  substance  and 
effect  became  a  simple  action  to  quiet  title 
between  plaintiff  and  defendant,  and  no  costs 
in  addition  to  those  that  would  have  been 
recoverable  by  plaintiff  in  such  an  action  ap- 
pear to  be  Included  in  the  memorandum  of 
costs.  It  is  not  disputed  that  expense  in- 
curred in  the  publication  of  summons  is  In 
general  properly  taxable  as  costs,  and  the 
amount  charged  therefor  in  this  case  was  no 
greater  than  it  would  have  been  had  the 
description  of  land  therdn  included  only  the 
portion  of  the  parcel  described  which  was 
claimed  by  defendant  The  court  did  not  err 
In  refusing  to  grant  the  motion  of  defendant 
to  retax  costs. 

There  was  no  merit  in  defendant's  motion 
for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence. 

The  Judgment  is  affirmed.  The  ordera 
denying  a  new  trial  and  the  motion  to  retax 
costs  are  afilnued. 

BEATTT,  O.  3.,  does  not  participate  in  the 
foregoing. 
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IKDLAND  at  aL  ▼.  SHOBB. 
(Snpreme  Court  ot  Eansaa.     Jam.  10,  1914.) 

(Bylldbu*  iy  l%«  Court.) 

1.  Bnxs  AND  Notes  (|  497*)— Holder  in 
Due  Coubsb  —  Oeteotitx  Titlx  —  BTmoBN 
OF  Pboof. 

The  plaintiffs,  as  indorsees  of  the  payees, 
sued  the  defendant  as  the  maker  of  certain 
promissory  notes.  The  defenses  were  breach 
of  contract  on  the  part  of  the  payees,  failure 
of  consideration,  that  the  plaintiffs  were  not  in- 
nocent purchasers,  and  aefectlTe  title  in  the 
payees  on  account  of  fraud  in  obtaining  the  in- 
struments. Held,  instructions  to  the  jury  that 
the  possession  of  a  negotiable  instrument  prop- 
erly indorsed  is  prima  tecie  evidence  that  t^e 
holder  ia  a  holder  in  due  coarse,  and  that,  when 
the  titie  of  a  person  negotiating  such  an  in- 
strument is  shown  to  be  defective,  the  burden 
is  on  the  holder  to  prove  that  he  is  a  holder  in 
due  course  (Negotiable  Instruments  Law  [Gen. 
St  1909,  I  5312]  i  66),  were  necessary  and 
proper,  and  were  not  inconaistent  with  each 
other. 

[Bd.  Note. — ^For  other  eases,  see  Bills  and 
Notes,  Gent.  Dig.  M  1448,  lffr5-1681,  168^ 
1687;   Dec  Dig.  |  «7.*] 

2.  BlU«  ANB  NOIBS  (i  025*)— BOLDEB  IN  DTTS 
COUBSB— PBOOr. 

When  itroof  of  defective  title  in  a  per- 
son negotiating  an  instrument  (Negotiable  In- 
struments Law  [Gen.  St  1909,  |  6908]  {  62) 
haa  been  made,  and  the  burden  is  thereby  cast 
upon  the  holder  to  show  that  he  is  a  holder  in 
due  course  (Negotiable  Instruments  Law  [Qen. 
St  1909,  I  6305]  I  69),  production  of  the  in- 
strument properly  indorsed  can  prove  no  more 
than  that  the  instrument  is  complete  and  regu- 
lar on  ita  face.  Other  elements  of  the  defini- 
tion of  a  holder  in  due  course  most  be  proved 
by  evidence  aliunde. 

[ESd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1882-1839;  Dec.  Dig.  | 
625.*] 

3.  Bnxs  AND  Notes  (|  623*)  —  PuBOHASB  or 
Notes— StnnoiBROT  or  Evidence. 

The  evidence  examined,  and  held  sufBdemt 
to  sustain  a  spedal  finding  of  the  jury  that  the 
plahitiffs  did  not  purchase  the  notes  sued  on. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S|  1822-1826;  Dec  Dig.  S 
523.*] 

(Additional  Byttalui  ty  Bditoriai  Btajf.) 

4.  Evidence  (8  78*)— Presotiption- Befusal 
TO  Pboducs  Docttmentabt  E}videnoe. 

Where  one  plaintiff,  testifying  by  depoai- 
tion  in  an  action  on  promiasoi^  woUa,  stated 
that  he  bad  an  agreement  relative  to  the  man- 
ner in  which  be  was  to  handle  the  notes  sued 
on,  but  on  the  advice  of  counsel  refused  to 
produce  such  agreement  on  request,  the  legiti- 
mate inference  was  that  such  evidence,  if  pro- 
duced, would  be  detrimental  to  plaintiff's  case. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  98,  100;  Dec  Dig.  i  78.*] 

Appeal  from  District  0>nrt,  Barber  0>iinty. 

Action  by  Frank  N.  Ireland  and  another, 
partners,  against  E.  Shore.  From  judgment 
for  defendant,  plalntUTs  appeaL    AfBrmed. 

Seward  I.  Field,  of  Medldne  Lodge,  and 
B.  H.  Barnes  and  J.  H.  Magoon,  of  Lacon, 
111.,  for  appellanta  Noble  &  Tincher,  of  Med- 
clne  Lodge,  for  appellee. 


BUBOH,  J.  The  plalnttfTB,  Frank  N.  Ire- 
land and  Charles  H.  Ireland,  are  partnen 
dealing  In  commercial  paper  under  the  firm 
name  of  Frank  N.  Irdand  &  Son.  They  re- 
side at  Washburn,  lU.  Bobert  Burgess  and 
Charles  H.  Bnrgess  are  partners  dealing  In 
horses  under  the  firm  name  of  Bobert  Biw- 
gess  ft  Son.  They  reside  at  Wenona,  DL 
The  defendant,  B.  Shore,  resides  at  Coates, 
Kan.  On  February  20,  1907,  the  defendant 
purchased  of  Bobert  Bnrgess  ft  Son  a  stal- 
lion which  they  were  exhibiting  at  a  hone 
show  held  at  Wichita.  In  payment  of  Qie 
price  the  defendant  executed  and  delivered 
to  the  vendors  two  promissory  notes,  eadi 
for  the  sum  of  $800,  with  interest  at  the 
rate  of  8  per  cent  per  annmn,  one  due  Sep- 
tember 20,  1008,  and  the  other  due  Septem- 
ber 20,  1909.  On  September  3,  1910,  the 
plaintUFs  sued  the  defendant  on  these  notes. 

The  petition  was  in  the  usual  form.  The 
answer  put  In  issue  the  written  Indonenent 
on  the  back  of  the  notes,  which  reads  as  fol- 
lows: "For  value  received,  I  hereby  guaran- 
tee payment  of  the  within  note,  and  waive 
demand  and  notice  of  protest  on  same  when 
due.    Bobt  Burgess  ft  Son." 

The  answer  further  pleaded  that  the  notes 
were  procured  through  false  and  fraudulent 
representations  concerning  the  stallion,  which 
died  soon  after  the  sale,  that  the  plaintiffs 
were  aware  of  the  fraud,  and  that  they  were 
suing  on  the  notes,  pretending  to  be  Innocent 
purchasers,  in  order  to  aid  the  scheme  of 
Bobert  Burgess  ft  Son  to  defraud  the  defend- 
ant Other  defenses  were  breach  of  the 
terms  of  the  contract  of  sale  and  want  of 
consideration  for  the  notes.  The  reply  was 
a  general  denial. 

The  evidence  on  the  part  of  the  plalntlfts 
was  that  Frank  N.  Ireland,  representing  his 
firm,  purchased  the  notes  of  Charles  H.  Bnr- 
gess, representing  his  firm,  on  April  30, 1908: 
that  the  consideration  paid  was  the  face  of 
the  notes,  with  interest  to  Ainrll  30,  1908, 
less  2  per  cent;  that  the  notes  were  dnl; 
Indorsed  and  delivered  at  the  time  of  the 
purchase ;  that  all  this  was  done  in  the  nsn- 
al  course  of  business ;  that  the  plaintiffs  had 
ever  since  owned  the  notes ;  and  that  Bobert 
Burgess  &  Son  bad  no  Interest  in  them. 

The  evidence  on  the  part  of  the  dtfendant 
established  the  fraud  by  which  the  payee  ob- 
tained the  notes.  Besides  this,  facts  were 
shown  tending  to  impeach  the  plaintiffs' 
claim  that  they  were  pordiasers  in  good 
faith.  This  proof  was  aided  by  the  cross- 
examination  of  the  plaintifts'  witnesses,  and 
neither  of  the  plaintiffs  testified  in  rebuttal 
that  when  they  purdiased  they  had  no  notice 
of  the  defect  in  the  title  of  Bobert  Bnrgess  & 
Son. 

The  court  instructed  the  Jmy  as  follows: 

"(7)  Bvery  holder  of  negotiable  paper  is 
deemed  prima  fade  to  be  a  holder  in  the 
due  course  of  business ;  but,  when  it  is  shown 
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that  the  title  of  tbe  person  who  lias  negotiat- 
ed the  instnunent  was  def ecttve,  the  burden  la 
upon  the  holder  to  prove  that  he  la  the  hold- 
er In  dne  conrse  of  bnslnesa. 

"(8)  The  notes  In  question  are  what  la 
known  In  law  aa  negotiable  tnstmments,  and 
In  this  connection  I  aay  to  yon  that  the  pos- 
session of  a  n^EOtlable  Instmment,  payable 
to  order,  and  properly  Indorsed,  is  prima 
fade  evidence  that  the  holder  is  the  owner 
Qiereof,  that  he  acquired  the  same  in  good 
tilth,  for  full  value,  in  tbe  usual  conrse  of 
bnslness,  before  maturity,  without  notice  of 
any  circumstance  which  would  impeach  Its 
Talldlty,  and  that  he  is  entitled  to  recover 
upon  It,  and  this  prima  fade  case  is  not  over- 
thrown by  matters  which  at  best  do  no  more 
than  create  a  suspicion;  and  in  an  action  of 
this  kind  upon  negotiable  promissory  notes 
claimed  to  have  been  transferred  by  the 
payee  before  maturity,  without  notice  of  any 
defense  thereto,  the  burden  of  proof  is  upon 
the  defendant  maker  of  the  notes  where  he 
admits  their  ezecntlou  to  prove  that  they 
were  not  so  transferred. 

"(8%)  The  title  of  a  person  who  negotiates 
an  instmment  Is  defective  within  the  mean- 
ing of  the  law  when  he  obtained  the  instm- 
tnent,  or  any  signature  thereto,  by  fraud, 
dnress,  or  force  and  fear,  or  other  unlawful 
means,  or  for  an  alleged  consideration,  or 
when  he  negotiates  it  tn  breach  of  faith,  <n: 
nnder  such  drcumstances  aa  amount  to  a. 
fraud." 

The  Jury  found  specially  that  the  plaintills 
did  not  purdiase  the  notes,  and  returned  a 
general  verdict  for  the  defendant  The  idaln- 
tlffs  appeal. 

[1]  The  Instructions  are  criticized  aa  In- 
consistent and  incorrect  The  argument 
seems  to  be  that  the  instruction  placing  the 
burden  on  tbe  holders  to  show  that  they 
were  holders  In  due  course,  after  proof  of 
defective  title  in  Robert  Burgess  &  Son  had 
been  made,  is  not  consistent  with  the  Instruc- 
tion that  the  possession  of  a  negotiable  In- 
strument properly  indorsed,  la  prima  fade 
proof  that  the  indorsee  la  a  bolder  In  due 
course,  because  if,  by  producing  the  paper 
properly  Indorsed,  the  holder  makes  a  prima 
fade  case  that  he  is  a  holder  In  dne  course, 
no  further  burden  rests  on  him,  but  the  bur- 
den of  showing  the  contrary  rests  on  the 
makers.  The  fault  In  this  argument  lies  In 
the  assumption  that  the  holder  may  rest  on 
the  prima  fade  case  made  by  produdng  the 
paper  when  defective  title  In  the  negotiator 
is  proved,  the  same  aa  he  may  do  when  a 
defense  la  made  lacking  the  element  of  fraud, 
duress,  illegality,  or  breach  of  faith. 

Suppose  the  defense  to  a  note  be  simple 
breach  of  warranty.  By  producing  the  note, 
properly  Indorsed,  the  Indorsee  establishes 
prima  fade  that  he  is  a  holder  in  dne  conrse ; 
that  is,  among  other  things,  that  he  took  the 
note  wlthoot  notice  of  any  Infirmity.  This 
prima  fade  case  is  not  afCected  by  proof  of 
the  bread!  of  warranty.  The  burden  rests  on 


the  maker  to  go  further  and  show  notice  of 
infirmity.  The  rule  la  otherwise  when  the 
defense  Is  defective  title,  which  Is  defined  by 
the  Negotiable  Instruments  Law  as  follows: 

"Sec  62.  The  title  of  a  person  who  negoti- 
ates an  instmment  is  defective  within  the 
meaning  of  this  act  when  he  obtained  the 
Instrument  or  any  signature  thereto,  by 
fraud,  duress,  or  force  and  fear,  or  other 
unlawful  means,  or  for  an  Illegal  considera- 
tion, or  when  he  negotiates  it  in  breach  of 
faith,  or  nnder  such  circumstances  as  amount 
to  a  fraud."    Oen.  St  1909,  |  6308. 

While'  every  holder  la  given  the  benefit  of 
the  presumption  that  he  is  a  holder  in  due 
course,  when  a  defective  title  Is  shown 
against  him  he  must  assnme  the  burden  of 
proving  as  a  fact  that  he  la  a  holder  in  due 
course. 

[2]  "Sec.  66.  Bveiy  holder  is  deemed  prima 
facie  to  be  a  holder  in  due  course ;  but  when 
it  is  shown  that  the  title  of  any  person  who 
has  negotiated  the  instrument  was  defective, 
the  burden  Is  on  the  holder  to  prove  that 
he  or  some  person  under  whom  he  claims  ac- 
quired the  title  as  a  holder  in  due  course. 
But  the  last  mentioned  rule  does  not  apply 
in  favor  of  a  party  who  became  bound  on  the 
instrument  prior  to  acquisition  of  such  de- 
fective aUe."    Oen.  St  1909,  f  6312. 

The  term  "holder  in  due  course"  is  defined 
by  the  Negotiable  Instruments  Law  as  fol- 
lows: 

"Sec.  69.  A  holder  In  due  course  is  a  hold- 
er who  has  taken  the  instrument  under  the 
following  conditions:  (1)  That  It  is  complete 
and  regular  upon  its  face;  (2)  that  he  be- 
came the  holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  had  been  previous- 
ly dishonored,  if  such  was  the  fact ;  (3)  that 
he  took  it  in  good  faith  and  for  value;  (4) 
that  at  the  time  it  was  negotiated  to  him  he 
had  no  notice  of  any  infirmity  In  the  instm- 
ment or  defect  In  the  title  of  tbe  person 
negotiating  It"    Oen.  St  1909, 1  6305. 

When  defective  Utle  Is  the  defense,  the 
first  element  of  this  definition  alone  can  be 
proved  by  produdng  tbe  Instmment  The 
others  must  be  established  by  proof  aliunde. 

Instruction  No.  8  was  properly  given  for 
the  benefit  of  the  plaintiffs  should  tbe  Jury 
condude  that  Robert  Burgess  &  Son  were 
not  guilty  of  fraud,  but  had  broken  the  con- 
tract of  sale.  Instructions  7  and  8%  were 
properly  given  for  the  benefit  of  the  defend- 
ant should  the  jury  condude  that  the  title  of 
Robert  Burgess  &  Son  was  vitiated  by  fraud. 
Probably  the  general  rule  should  have  been 
stated  first,  and  then  the  rules  relating  to  the 
particular  defense  of  defective  title. 

It  Is  said  that  the  portion  of  the  eighth 
instruction  relating  to  the  evidence  necessary 
to  overthrow  the  prima  fade  case  for  the 
holder  made  by  produdng  the  Instmment 
properly  Indorsed  Is  erroneous  because  it 
did  not  embrace  tbe  substance  of  section  63 
of  tbe  Negotiable  Instruments  Law,  which 
reads  aa  follows: 
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"Sea  63.  To  constttnte  noOce  of  an  Inflnn- 
ity  in  the  Instrument  or  defect  in  the  title  of 
the  person  negotiating  the  same,  the  person 
to  whom  it  is  negotiated  must  have  had  ac- 
tual knowledge  of  the  inflrmitr  or  defect, 
or  knowledge  of  such  facts  that  his  action 
in  taking  the  instrument  amounted  to  bad 
faith."    Gen.  St  1909,  |  6309. 

The  Instiiiction  merely  undertook  to  deal 
generally  with  all  the  matters  included  in  the 
definition  of  a  holder  in  due  course.  It  was 
unimpeachable  as  far  as  it  extended,  and 
consequently  is  not  open  to  the  exception 
taken  to  It  A.  further  instruction  ctflling  at- 
tention to  the  particular  subject  of  what  it 
takes  to  constitute  notice  of  defective  title 
doubtless  would  hare  been  given  had  the 
plaintiffs  so  desired  and  so  requested.  The 
matter  is  of  no  importance,  however,  since 
the  jury  found  that  the  plaintiffs  did  not  pur- 
chase the  notes  at  all. 

[3]  The  plaintiffs  urge  that  the  special 
finding  of  the  Jury  Just  referred  to  Is  not 
supported  by  the  evidence. 

[4]  In  the  spring  of  1907,  almost  a  year 
before  the  notes  were  indorsed  to  the  plain- 
tiffs, the  defendant  notified  Robert  Burgess 
&  Son  of  the  death  of  the  horse,  and  demand- 
ed that  the  notes  be  returned  to  him.  When 
the  notes  were  indorsed  to  the  plaintiffs. 
Interest  on  them  was  due  and  unpaid,  and 
Frank  N.  Ireland  observed  the  fact  B^ank 
N.  Ireland  testified  by  deposition  that  he 
had  an  agreement  in  the  form  of  a  letter 
outlining  the  way  in  which  the  plaintiffs  were 
to  handle  the  paper  of  Robert  Burgess  &  Son. 
When  the  deposition  was  taken,  this  agree- 
ment was  in  the  Washburn  bank,  an  institu- 
tion run  by  Charles  H.  Ireland  and  others, 
and  only  a  block  away  from  the  office  where 
the  deposition  was  taken.  When  asked  to 
produce  the  agreement,  the  witness  refused 
to  do  so  on  the  advice  of  counsel.  The  le- 
gitimate inference  was  that,  if  produced,  it 
would  be  detrimental  to  the  plaintiffs'  case, 
and  of  benefit  to  the  defendant  Belknap  v. 
Sleetb,  77  Kan.  164,  93  Paa  580.  The  tak- 
ing of  depositions  on  behalf  of  the  plaintiffs 
was  not  arranged  for  by  the  plaintiffs,  but  by 
Robert  Buisess  &  Son.  A  few  days  before 
the  time  arrived  Charles  H.  Burgess  called 
Frank  N.  Ireland  by  telephone  and  asked 
him  to  be  sure  to  be  in  Washburn,  as  they 
wanted  to  take  his  deposition  In  the  case 
of  Ireland  v.  Shore.  The  attorneys  for  the 
plaintiffs  were  not  employed  by  the  plaintiffs, 
but  by  Robert  Burgess  &  Son.  These  attor- 
neys came  to  Washburn  on  the  'day  the  dep- 
ositions were  taken  in  company  vrith  Charles 
H.  Burgess,  and  in  his  automobile.  The  de- 
fendant undertook  to  take  the  deposition  of  a 
witness  named  Douglas  at  the  time  and  place 
fixed  by  the  plaintiffs  for  taking  their  deposi- 
tions. Douglas  had  audited  the  books  of 
Robert  Burgess  &  Son,  and  had  made  a  re- 
port to  them  concerning  the  condition  of 
their  notes.    He  produced  the  bills  receivable 


book  of  that  firm,  containing  &  record  of 
the  defendant's  notes,  and  while  under  exam- 
ination concerning  the  book  Charles  H.  Bur- 
gess seized  it,  gave  vent  to  some  profanity, 
carried  the  book  from  the  room,  and  k^t 
it  away  for  half  an  hour.  When  the  book 
was  brought  back,  Douglas  read  the  oitries 
relating  to  the  defendant's  notes;  but  tbe 
defendant's  attorney  was  not  allowed  to  see 
the  entries.  The  record  is  entirely  barren 
of  any  testimony  on  the  part  of  the  plalntifls 
that,  when  they  purchased  the  notes,  they 
had  no  notice  of  the  fraud  practiced  on  the 
defendant  Testimony  of  this  character  was 
indispensable  to  sustain  the  burden  cast  up- 
on the  plaintiffs  by  section  66  of  the  Nego- 
tiable Instruments  Law,  and  failure  to  sup- 
ply it  warranted  an  inference  unfavorable  to 
the  plaintiffs.  Fowler  v.  Bnzenperger,  77 
Kan.  406,  410,  94  Pac.  995,  15  L.  R.  A.  (M.  S.) 
784.  The  conclusion  drawn  by  the  Jury  from 
all  the  facts  and  circumstances,  that  the 
plaintiffs  were  not  owners  but  were  merely 
assisting  Robert  Burgess  &  Son  to  realize  on 
the  paper,  was  not  unreasonable 

Certain  testimony  induced  by  cross-exam- 
ination of  one  of  the  defendant's  witnesses  U 
not  regarded  as  of  sufficient  moment  to  over- 
turn the  verdict,  even  if  erroneously  admitted, 
and  the  refusal  of  the  court  to  require  the  ]n- 
ry  to  answer  certain  special  questions  pro- 
pounded to  them  is  not  important,  in  view  of 
the  special  finding  that  the  plaintiffs  did  not 
purchase  the  notes. 

The  Judgment  of  the  district  court  is  af- 
firmed.  All  the  Justices  concurring. 


PEOPLE'S  STATE  BANK  OF  WELLS- 

VILLB  V.  DRYDBN  et  al 

(Supreme  Court  of  Kansas.     Jan.  10,  1914.) 

(Byllabui  hy  t^  Court.) 

1.  Bnxs   AND  Notes   (J  527*)  — AcnoH  oh 
NoTK  —  Payment  —  Sufficiekot     o»    Bvi- 

DBNCK. 

The  evidence  examined,  and  held  not  to 
support  a  finding  that  an  extension  of  the  time 
of  payment  of  a  note  was  made  upon  a  cew 
consideration,  or  a  finding  that  the  note  sued 
upon  had  been  paid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1847-185!5;  Dec  Dij.  I 
527.*] 

(Adiitionol  SylUbut  »f  BUtorial  8taf.) 

2.  Pbinoipai-  and  Subett  (J  108*)— Rbu"BI 
OF  SuBETiES — Extension  of  Tike. 

A  memorandum  indorsed  on  a  note,  and 
purporting  to  extend  the  time  of  payment  tbeic- 
of,  does  not  import  a  consideration  under  0«n. 
St  1909,  {  1044,  when  not  signed ;  and  hence, 
in  the  aDsence  of  evidence  of  a  valid  considen- 
tion,  it  must  be  regarded  as  a  mere  voIuntaiT 
promise  which  will  not  release  the  soretiei  on 
the  note. 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and  Surety,  Cent  EHg.  U  213-218;  Dec.  Dis- 
i  108.*] 

Appeal  from  District  Court,  Johnson 
County. 
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Action  bj  the  People's  State  Bank  of 
WellsTllIe  against  Charles  Dryden  and  oth- 
ers. From  Jadgment  for  defendants,  plalntlft 
appeals.    Reversed. 

John  T.  Little  and  O.  L.  Randall,  both  o< 
Olathe,  for  appellant  J.  W.  Parker  and  S. 
D.  Scott,  both  of  Olathe,  for  appellees. 

MASON,  J.  The  People's  State  Bank  of 
WellsTllle  brought  action  against  S.  S.  Lar- 
rlck  and  H.  S.  Dryden,  npon  a  note  for 
$180.32.  The  defendants  pleaded  that  the 
note  had  been  paid,  and  also  that  they  were 
snretlea,  and  had  been  released  by  an  ex- 
tension of  time  granted  without  their  knowl- 
edge to  the  principal,  Charles  Dryden.  A 
Jury  returned  a  general  verdict  for  the  de- 
fendants, and  also  made  a  separate  special 
finding  In  their  fayor  upon  each  defense. 
The  plalntur  appeals. 

[1]  The  note  was  due  upon  its  face  Octo- 
ber 20, 1910.  While  it  was  in  the  possession 
of  the  plaintiff  bank.  Its  assistant  cashier 
placed  a  memorandum  upon  it  to  the  effect 
that  it  was  "extended  80  days,"  and  later 
mailed  notices  to  the  defendants  stating  that 
it  would  be  due  at  the  expiration  of  that 
time.  The  oral  evidence  on  the  subject  tend- 
ed to  show  an  agreement  that  the  note 
sbonld  be  paid  at  about  that  time,  no  pre- 
cise date  being  specified;  but  the  writings 
referred  to  doubtless  Justified  the  Jury  in 
finding,  88  they  did,  that  a  60-day  extension 
was  made.  The  Jury  were  asked,  "Was 
there  anything  paid  or  promised  to  be  paid 
for  the  extension  of  time?"  They  answered, 
"We  believe  there  was."  All  persons  having 
any  personal  connection  with  the  transaction 
testified  fully  concerning  It,  and  there  was 
nothing  whatever  In  the  testimony  to  indi- 
cate any  new  consideration  for  the  exten- 
sion of  the  time  of  payment 

[2]  The  memorandum  on  the  note  was  not 
signed,  and  was  therefore  not  such  a  written 
contract  as  under  the  statute  (Gen.  St  1909, 
1 1644)  to  import  a  consideration.  We  think 
there  was  no  evidence  to  support  the  finding 
that  there  was  a  valid  consideration  for  the 
agreement  to  extend  the  time  of  payment, 
which  must  consequently  be  regarded  as 
merely  a  voluntary  promise  to  forbear  ac- 
tion, which  did  not  release  the  sureties. 

The  note  sued  on,  with  another  for  $113.50, 
was  given  originally  to  the  Wellsvllle  Bank, 
and  the  question  whether  it  was  paid  de- 
pends upon  whether  a  transaction  which 
took  place  at  the  time  of  their  maturity 
amounted  to  a  payment  of  the  notes  by 
Charles  Dryden  with  money  borrowed  by 
him  for  the  purpose  from  the  plaintiff,  or  to 
a  purchase  of  them  from  the  payee,  by  the 
Walntlff,  acting  through  the  agency  of 
Cbarl^  Dryden.  The  following  facts  bear- 
ing upon  the  matter  may  be  regarded  as  es- 
tablished, being  either  admitted  or  shown  by 
evidence  which  is  not  seriously  questioned: 

Charles  Dryden  was  the  principal,  and  S. 
8.  Larrick  and  H.  S.  Dryden  the  sureties, 
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upon  both  notes.  When  they  came  due  they 
were  still  held  by  the  WeUsvllle  Bank,  the 
payee.  Charles  Dryden  went  to  the  plaintiff 
bank,  stated  the  situation,  and  InAcated  his 
desire  to  have  the  notes  taken  care  of.  The 
plaintiff  gave  him  a  combined  passbook  and 
Checkbook  upon  which  it  entered  a  credit  of 
the  amount  due  upon  the  two  notes— $293.82. 
He  drew  a  check  on  the  plaintiff  for  that 
amount,  and  gave  it  to  the  Wellsvllle  Bank, 
which  in  return  gave  him  the  notes,  with 
the  indorsement:  "October  21st,  1910.  Pay 
to  the  order  of  Charles  Dryden  without  re- 
course. Wellsvllle  Bank,  by  J.  T.  Preshaw, 
Cashier."  He  at  once  delivered  the  notes  to 
the  plaintiff. 

Officers  of  the  plaintiff  testified  that  they 
directed  Charles  Dryden  to  buy  the  notes 
for  the  bank;  that  one  of  them  telephoned 
to  the  Wellsvllle  Bank,  explaining  that  to  be 
their  purpose.  The  testimony  of  Charles 
Dryden  was  entirely  consistent  with  this. 
He  apparently  had  no  very  clear  idea  aa  to 
the  proper  form  of  words  to  be  used  to  de- 
scribe the  transaction  in  its  legal  effect,  but 
he  plainly  understood  that  the  notes  were  to 
be  kept  alive  as  the  property  of  the  plain- 
tiff, and  therefore  his  real  Intention  must  be 
deemed  to  have  been  to  buy  the  notes  for 
the  plaintiff. 

The  cashier  of  the  Wellsvllle  Bank  testi- 
fied that  he  called  up  the  plaintiff  on  the 
telephone  to  inquire  whether  Dryden's  check 
was  good,  but  that  nothing  was  said  about 
the  purchase  of  the  notes;  that  Dryden 
said  he  was  ready  to  pay  them,  but  added 
that  Mr.  Reed,  the  cashier  of  the  plaintiff 
bank,  did  not  want  them  canceled;  that  the 
witness  responded  by  saying  that  Mr.  Reed 
did  not  have  anything  to  do  with  it,  but  up- 
on reflection  concluded  to  place  upon  the  notes 
the  Indorsement  already  described,  and  did  so. 

The  decision  of  the  Jury  must  be  deemed 
to  have  resolved  all  conflict  of  evidence  or 
inference  In  ftivor  of  the  defendants.  The 
conversation  over  the  telephone  must  there- 
fore be  regarded  as  eliminated.  The  ques- 
tion for  determination  Is  whether  the  undis- 
puted facts,  coupled  with  the  evidence  given 
by  the  cashier  of  the  WellsvUle  Bank,  Justi- 
fy a  flndlng  that  the  transaction  referred  to 
amounted  to  a  payment  of  the  notes.  Al- 
though that  witness  said  that  he  had  no  in- 
tention of  selling  the  notes  to  the  plaintiff, 
he  knew  the  plaintiff's  cashier  had  requested 
that  the  notes  should  not  be  canceled,  and 
he  made  the  Indorsements  because  of  that 
request  He  testified:  "At  that  time  I  didn't 
think  as  to  what  the  object  might  be  not  to 
have  them  stamped  [canceled];  I  Just 
thought  I  would  indorse  the  notes,  pay  to 
Mr.  Charles  Dryden  without  recourse,  and 
did  so."  He  was  asked :  "If  you  understood 
at  the  time  »  *  •  that  the  notes  were 
paid  why  was  it  that  you  indorsed  them  as 
you  did?"  He  answered:  "Simply  because 
Mr.  Dryden  didn't  want  them  stamped  paid 
and  with  the  notes  going  out  of  our  posses- 
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sion  Into  the  poBsessIon  of  Mr.  Dryden,  I 
wanted  sometblng  to  indicate  that  the  Wells- 
TlUe  Bank  was  through  with  these  notes." 
Another  witness  called  by  the  defendants 
testified  that  the  cashier  of  the  WellsvlUe 
Bank  asked  Dryden  what  Mr.  Beed's  idea 
was  In  not  having  the  notes  stamped  paid, 
and  that  Dryden  said  he  did  not  know. 

This  conrt  conclades  that  the  fair  infer- 
ence from  all  the  testimony  is  that  the 
transaction  amounted  to  a  sale  of  the  notes ; 
that  the  Wellsvllle  Bank  was  concerned  only 
with  the  Question  of  its  own  liability,  and, 
while  having  no  specific  purpose  to  sell  the 
notes,  in  order  to  get  its  money  acquiesced 
in  the  request  that  they  be  not  canceled,  and 
thereby  consented  that  they  should  be  kept 
alive.  Charles  Dryden  of  coarse  could  not 
become  the  holder  of  the  notes  "In  his  own 
right"  without  effecting  their  discharge  (Gen. 
St  1909,  (  5372,  subd.  6),  but  upon  all  the 
evidence,  If  he  bought  the  notes  at  oil,  he 
bought  them  for  the  plalntUF. 

The  Jury  seem  to  have  attached  some  im- 
portance to  the  fact  that  at  the  time  Cliarlea 
Dryden  made  bis  arrangement  with  the 
plaintiff  for  the  payment  of  his  check  to  the 
Wellsvllle  Bank,  there  was  already  on  de- 
posit with  the  plaintiff  the  sum  of  $160  sub- 
ject to  his  check.  AH  the  evidence  concern- 
ing this  deposit,  however,  was  to  the  effect 
that  it  did  not  in  fact  belong  to  him,  and 
was  not  used  by  him.  It,  therefore,  does  not 
affect  the  matter. 

There  is  no  reason  to  suppose  that  the 
facts  in  the  case  were  not  fully  developed; 
and,  as  the  court  is  of  the  opinion  that  they 
constitute  no  defense  to  the  note,  the  Judg- 
ment is  reversed  and  the  cause  remanded, 
with  directions  to  render  Judgment  for  the 
plaintiff.    All  the  Justices  concurring. 


PHnJilPS  COUNTY  BANK  v.  LOWB. 
(Supreme  Court  of  Kansas.     Jan.  10,  1914.) 

(Bytlahitt  hy  the  Oovrt.) 
Plbadino  (i  237*)— EioHT  TO  Aubud— Juna- 

MENT— PiNDlWOS. 

Where,  in  an  action  of  refdevin,  the  plain- 
tiff alleges  the  ownership  and  right  of  posses- 
sion in  himself  under  a  chattel  mortgage  and 
on  the  trial  the  conrt  finds,  upon  sufficient  evi- 
dence, that  the  defendant  has  acquired  the  pos- 
session of  the  property  as  the  agent  and  trus- 
tee of  the  plaintiff,  and,  in  substance,  that 
the  plaintiff  has  the  superior  right  to  the  pos- 
Bession  of  the  property,  althongh  not  nnder  the 
chattel  mortgage  declared  upon,  held,  that  the 
motion  of  the  plaintiff  to  amend  its  petition  to 
conform  to  the  facts  proven  and  for  judgment 
in  its  favor  upon  the  findings  should  have  been 
sustained. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  11  603-619;   Dec.  Dig.  {  287.*] 

Appeal  from  District  Court,  Phillips 
County. 

Action  by  the  Phillips  County  Bank  against 
J.  O.  Lowe.    From  judgment  for  defendant. 


plaintiff  AjfpeaiB.    Beversed  and  remanded, 
with  dlrectiona. 

C.  11  Mills,  of  PhiUipsbnrg,  and  S.  N. 
Hawkes,  of  Topeka,  for  appellant  Mahin, 
Mahin  &  Mahin,  of  Smith  Center,  and  Ernest 
E.  Sprague,  of  PhiUlpsborg,  for  appeUea 

SMITH,  J.  This  was  an  action  In  replev- 
in to  recover  the  iwssession  of  a  newspaper 
press  and  Implements  and  ontfit  connected 
therewith.  Appellant  brought  the  action  and 
alleged  that  It  was  the  owner  of  the  property 
by  virtue  of  a  chattel  mortgage,  a  copy  of 
which  was  attached  to  the  petition;  that  the 
property  was  of  the  value  of  about  |1,000. 
The  appellee  answered  by  general  denial,  ad- 
mitted' the  execution  of  the  chattel  mortgage 
attached  to  the  petition,  but  alleged  that  it 
was  void  at  the  time  of  bringing  the  action, 
for  the  reason  that  it  had  not  been  renewed 
as  required  by  statute;  also  alleged  certain 
transfers  of  the  property  made  by  the  parties 
executing  the  mortgage  sued  on  by  appel- 
lant, and  finally  the  execution  of  a  mortgage 
by  the  last  transferee  of  the  property 
to  himself,  under  which  he  had  taken  pos- 
session of  the  property,  and  attached  a 
copy  of  hia  mortgage.  The  case  was  tried 
without  a  jury.  The  court  made  extend- 
ed findings  of  fact  and  conclusions  of  law, 
in  substance,  as  follows:  On  October  28, 
1007,  one  C.  B.  Nelson  and  E.  J.  liOwe,  the 
wife  of  the  appellee,  were  copartners,  and 
as  such  were  the  owners  and  in  possession  of 
the  property  in  question;  that  on  that  date 
the  said  firm  was  Indebted  to  appellant  in 
the  sum  of  $1,010,  and  interest  upon  three 
promissory  notes  aggregating  that  amount, 
and  executed  a  chattel  mortgage  thereon  to 
the  appellant  to  secore  such  indebtedness: 
that  the  appellee  signed  the  promissory  notes 
as  surety,  but  did  not  sign  the  mortgage; 
that  small  payments  had  been  made  upon 
the  notes,  but  at  the  time  of  the  trial  $1,160 
was  due  thereon ;  that  at  aU  times  the  ap- 
pellee acted  as  the  agent  of  his  wife,  and 
transacted  buslnesB  for  her  as  long  as  sbe 
owned  an  interest  in  the  property;  that  od 
October  28,  1909,  the  appellee  bought  the 
interest  of  his  wife  therein;  that  on  Decem- 
ber SO,  1907.  0.  Bu  Nelson  was  adjudged 
a  bankrupt  and  was  thereafter  discharged; 
that  a  referee  and  trustee  in  bankraptcf 
were  appointed  and  elected,  and  the  trustee 
took  possession  of  the  Nelson  estate,  includ- 
ing the  property  In  controversy;  that  on  tbe 
28th  day  of  October,  1909,  being  the  same  daf 
upon  which  he  purdiased  hia  wife's  interest 
In  the  property,  the  appellee  bought  the  Nel- 
son interest  in  the  property  for  $10,  subject 
to  all  existing  liens;  that  on  the  same  day 
the  cashier  and  other  officers  of  the  appel- 
lant authorized  the  appellee  to  dispose  of 
the  property  as  he  thought  best  ushig  Us 
own  judgment  in  the  matter  as  to  the  price 
of  the  property,  and  to  take  care  of  the  in- 
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terests  of  tbe  appellant  in  the  matter;  that 
on  the  same  day  the  firm  of  Stapp  &  Blrk- 
holz  was  Informed  by  the  president  of  the 
apijcllant  bank  tliat  it  Iiad  a  lien  on  the 
proper^,  but  the  matter  was  in  the  hands  of 
the  appellee;  that  they  conld  do  bnslness 
with  him,  and  he  would  take  care  of  the  in* 
terests  of  the  bank;  that  on  the  same  day 
the  appellee  sold  the  property  to  said  firm,  and 
received  therefor  $200  in  cash  and  promissory 
notes  signed  by  the  members  of  the  firm 
indlTldu&lly,  and  by  their  wives,  for  $1,000, 
and  also  secored  a  chattel  mortgage  on  the 
property,  signed  by  the  same  parties,  to  se- 
cure the  payment  of  the  notes;  that  after- 
wards, and  before  the  commencement  of  this 
action,  the  appellee  took  possession  of  the 
property  under  the  mortgage  with  the  con- 
sent of  the  firm,  and  holds  possession  and 
claims  ownership  and  right  of  possession 
thereof ;  that  the  property  is  of  the  value  of 
$1,000,  and  the  app^ant,  before  the  com- 
mencement of  the  action,  demanded  posses- 
sion thereof  from  the  appellee,  and  the  de- 
mand was  refused;  that  the  sheriff  of  the 
county  took  possession  of  the  property  under 
the  writ  of  replevin  and  delivered  it  to  the 
appellant,  the  appellee  having  failed  to  give 
a  redelivery  bond  therefor;  that  the  appellee 
had  full  knowledge  of  the  daim  and  lien  of 
tbe  appellant  on  the  property  during  all  the 
times  referred  to,  and  at  the  time  of  the  pur- 
chase of  the  property  by  him  from  his  wife 
and  the  trustee  in  bankruptcy. 

The  conclusions  of  law  are,  in  substance, 
as  follows:  That  in  purchasing  the  interests 
of  his  wife  and  Nelson,  appellee  was  not  an 
Innocent  purchaser,  but  bought  the  property 
subject  to  the  mortgage  lien  of  appellant; 
that  appellee  acted  as  the  agent  and  trustee 
of  tbe  appellant  In  the  sale  of  the  property 
to  Stapp  &  Blrkholz ;  that  Stapp  &  Birkholz 
bought  tbe  property  free  and  dear  of  the 
appellant's  mortgage  lien  and  received  full 
title  thereto  as  against  the  claim  of  appel- 
lant; that  the  appellee  in  selling  the  property 
to  Stapp  &  Birkholz  received  payment  there- 
for in  money  and  notes  in  trust  for  tbe  ap- 
pellant to  the  extent  of  its  claim  and  lien 
and  in  taking  possession  of  tbe  property 
from  said  firm,  under  the  chattel  mortgage 
executed  by  them,  did  so  in  pursuance  of  the 
authority  vested  in  him  by  the  appellant, 
and  holds  tbe  same  as  trustee  thereof  to  the 
extent  of  appellant's  interest;  that  in  making 
the  appellee  agent  and  trustee  of  the  prop- 
erty, the  appellant  waived  its  rights  to  the 
poaeesBlon  of  the  property  under  the  mort- 
gage set  out  in  its  petition.  Thereupon  the 
court  rendered  Judgment  that  the  appellant 
take  nothing  in  the  action  by  virtue  of  the 
mortgage  sued  on,  and  that  the  appellee  re- 
cover his  costs  and  have  Judgment  against 
tbe  appellant  for  the  return  of  the  property 
or,  la  case  a  return  cannot  be  had,  for  the 
Bom  of  $1,000. 

The  appellant  tlien  filed  successive  motions 


as  follows:  For  a  new  trial;  for  leave  to 
amend  its  petition  to  conform  to  the  facts 
proven,  and  to  vacate  the  Judgment  render- 
ed, and  for  Judgment  in  its  favor;  also,  a 
motion  to  vacate  the  findings  of  fact,  in- 
cluded in  No.  10,  which  are  to  the  effect  that 
appellant's  ofilcers  on  October  28,  1908,  au- 
thorized appellee  to  sell  the  property  and  to 
take  care  of  the  bank's  interest  in  the  matter 
and  also  the  notice  given  by  the  bank  officers 
to  Stapp  Sc  Birkholz  of  their  Interest  in  the 
property;  that  the  matter  was  in  the  hands 
of  the  appellee,  that  if  they  wished  they 
could  purchase  the  property  of  him;  that 
he  would  take  care  of  the  interests  of  the 
bank;  and  also  the  findings  in  regard  to  the 
sale  of  the  property  from  the  appellee  to 
the  firm,  the  recovery  of  the  consideration 
therefor  and  the  retaking  of  the  property 
on  the  chattel  mortgage  executed  by  the  firm. 
This  motion  also  asked  Judgment  for  appel- 
lant on  all  other  findings.  Thereupon  the 
appellant  filed  Its  motion  for  Judgment  on 
the  findings  as  made  by  the  court  Each  of 
these  motions  was  overruled.  The  bank  ap- 
peals. 

It  is  apparent,  as  contended,  that  the  court 
found  the  real  issues  in  this  case  in  favor  of 
the  appellant ;  and,  in  furtherance  of  Justice, 
even  after  making  its  findings  of  fact  and 
conclusions  of  law,  the  motion  to  amend  the 
petition  to  conform  to  the  facts  proven 
should  have  been  allowed  (section  5733  of  the 
General  Statutes  of  1909  [Code  Civ.  Proc. 
S  140]),  and  Judgment  should  have  been  ren- 
dered in  favor  of  the  appellant 

On  the  authority  of  Kennett  v.  Peters,  54 
Kan.  119,  37  Pac.  999,  45  Am.  St  Bep.  274, 
and  Ward  v.  Ryba,  58  Kan.  741,  51  Pac.  223, 
it  is  urged  that  as  appellant  claimed  full 
ownership  of  the  property,  while  at  most  it 
had  only  a  lien  thereon,  it  cannot  recover. 
In  the  petition  it  was  also  alleged  that  plain- 
tiff was  the  owner  under  a  certain  chattel 
mortgage.  The  basis  of  the  Claim  of  owner- 
ship was  thereby  disclosed,  and  the  defend- 
ant could  not  be  misled. 

The  Judgment  is  reversed,  and  the  case  is 
remanded,  with  Instructions  to  render  Judg- 
ment in  favor  of  the  appellant  All  the  Jus- 
tices concurring. 


SINGER  V.  TATLOB  et  al 
(Supreme  Court  of  KangaiL    Jan.  10,  1014) 

(SyUalw  by  the  Oovrt.) 
1.  Wnxs  (I  707*)— Pbocmdings  to  Constbue 

—Costs— APPOBTlONltKNT—DlSCBKTION. 

In  an  action  other  than  for  the  recovery 
of  money  only  or  for  the  recovery  of  specific 
real  or  personal  property,  the  court  in  its 
discretion,  may  tax  costs  and  apportion  the 
same  between  the  parties  as,  in  its  discretion, 
it  may  think  right  and  equitable. 

[BJd.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  I!  1684-1686;    Dec.  Dig.  |  707.*] 
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2.  Wills  (8  707*)— Phockediwob  to  Constbub 

—Costs — Attobnbts'  Fees. 

Where  there  is  ambiguity  in  the  proTisions 
of  a  will  and  a  real  controversy  as  to  its  con- 
struction, it  is  competent  for  the  court  to  allow 
reasonable  attorneys'  fees  ont  of  the  estate  to 
the  defeated  as  well  as  the  successful  party. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  a  1684-16S6;  Dec  Dig.  I  707.*] 

Appeal  from  District  Cotirt,  Crawford 
County. 

Action  by  Sallie  C.  Singer  against  J.  Luther 
Taylor  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appealed.  '  On  motion 
for  allowance  of  costs  and  attorneys'  fees. 
Motion  allowed. 

F.  B.  Wheeler  and  O.  S.  Denison,  both  of 
Pittsburg,  G.  L.  Dunn,  of  Onaga,  O.  T.  Boaz, 
of  Pittsburg,  L.  W.  Johnson,  of  Kansas  City, 
R.  W.  Blair,  of  Topeka,  B.  W.  Scandrett,  of 
Omaha,  Neb.,  and  C.  A.  Magaw,  of  Topelca, 
for  appellant.  Nelson  Case,  of  Oswego,  J.  J. 
Campbell,  of  Pittsburg,  and  B.  S.  Galtsklll,  of 
Girard,  for  appellees. 

JOHNSTON,  G.  J.  This  motion  involves 
the  question  of  whether  costs  and  attorneys' 
fees  shall  be  allowed  to  the  nnsuccessfnl 
party  out  of  the  estate  of  the  testator.  In 
this  case  the  wlU  of  Joseph  I.  Taylor,  which 
disposed  of  a  large  estate,  was  held  to  be 
valid,  and  one  of  its  provisions  was  con- 
strued. A  daughter,  Sallie  C.  Singer,  contest- 
ed the  validity  of  the  will  on  the  ground 
that  it  was  the  result  of  undue  influence. 
She  also  alleged  that  a  certain  provision  in 
it  was  ineffectual  to  transfer  a  large  part 
of  the  estate,  and,  at  least,  that  part  of  the 
property  must  be  divided  according  to  the 
laws  of  descents  and  distributions.  In  de- 
fendants' answer  they  denied  the  averments 
that  undue  influence  had  been  exercised  up- 
on the  testator  and  then  asked  for  an  inter- 
pretation of  the  will  and  a  determination 
that  it  disposed  of  the  entire  estate  of  the 
testator.  On  these  issues  a  trial  was  had, 
and  the  contentions  of  the  defendants  were 
sustained.  Singer  v.  Taylor,  90  Kan.  286, 133 
Pac  841. 

[1]  The  greater  part  of  the  testimony  in 
the  case  related  to  the  contest  of  tlie  will, 
but  there  was  a  substantial  controversy  be- 
tween the  parties  as  to  the  interpretation  of 
one  of  its  important  provisions,  and  in  both 
courts  serious  consideration  was  given  to 
this  controversy.  As  the  action  is  not  one  for 
the  recovery  of  money  only  or  specific  real 
and  personal  property,  costs  are  not  allowed 
as  of  course  to  the  prevailing  party ;  but  the 
court  may  assess  the  costs  as,  in  its  discre- 
tion, it  may  think  right  and  equitable.  Code 
Civ.  Proc  {§  613,  615  (Gen.  St.  1909,  S§  6208, 
6210).  An  equitable  proceeding  for  the  con- 
struction of  a  will  is  peculiarly  a  case  that 
appeals  to  the  discretion  of  a  court,  and, 
where  there  is  an  ambiguity  in  the  will  and 
a  real  question  of  interpretation,  the  court 
is  Justlfled  in  not  only  assessing  the  costs  of 


the  litigation  against  the  estate,  but  also 
in  allowing  reasonable  attorneys'  fees  pay- 
able out  of  the  estate  to  the  defeated,  as  well 
as  the  successful,  party.  Moore  v.  Alden,  80 
Me.  301,  14  Atl.  199,  6  Am.  St  Rep.  203; 
Clapp  V.  Fullerton,  34  N.  Y.  190,  90  Am.  Det 
681 ;  ilisslonary  Society  et  aL  v.  Mead  et  aL, 
131  IlL  33,  23  N.  D.  603 ;  Ingraham  t.  la- 
graham,  168  IlL  432,  48  N.  E.  561,  49  N.  B. 
320;  40  Cya  1868;  Page  on  Wills,  |  813. 

[1]  Here  the  estate  was  large,  it  being  es- 
timated at  a  quarter  of  a  million  doUars,  aad 
the  daughter,  who  was  defeated,  was  only 
given  outright  $500,  and  to  that  was  added 
the  income  to  be  derived  from  $10,000.  All 
the  remainder  of  the  estate  was  given  to  her 
brother.  We  cannot  say  tliat  the  application 
to  the  court  to  construe  the  will,  in  whidt 
both  parties  'Joined,  was  not  made  in  good 
faith,  and  ilRref ore  it  is  a  case  in  which  the 
court  may  Justly  exercise  its  discretion  in 
awarding  costs  and  also  in  the  allowance  of 
attorneys'  fees  out  of  the  estate.  The  par- 
ties may  be  able  to  agree  as  to  the  amonnt 
of  attorneys'  fees  to  be  allowed  to  the  plain- 
tiff; but,  in  the  event  that  they  are  not, 
the  district  court  may  determine  as  to  the 
extent  of  the  work  done  by  attorneys  in  the 
branch  of  the  case  relating  to  the  construc- 
tion ot  the  wiU  and  the  value  of  the  servloea 
rendered  in  the  district  court  as  well  as  in 
the  Supreme  Court  and  make  an  allowance 
for  attorneys'  fees  payable  ont  of  the  estate. 
All  of  the  costs  in  the  Supreme  Conrt  will 
be  taxed  against  the  estate.  All  the  Justicei 
concurring. 

STATE  ex  reL  ISB,  Co.  Atty.,  t.  CLINE  et  al 
(Supreme  Court  of  Kansas.     Jan.  10,  1914.) 

fSvUalut  by  th«  Court.) 
CoNSTiTirnoNAi.  Law  (J  229*)— Statutes  (| 

70*)— Taxation  (S  859*)  —  URiFOKinTT  - 

Equal  Pbotectioit. 

Chapter  248  of  the  Laws  of  1909.  common- 
ly called  the  "Inberitanca  Tax  Law,'*  does  not 
violate  the  clause  in  the  BiU  of  Rights  declar- 
ing that  free  governments  are  institnted  for 
the  equal  protection  and  benefit  of  the  people^ 
nor  does  it  violate  the  constitutional  provisions 
respecting  uniformity  in  the  operation  of  gen- 
eral laws  and  uniformity  and  equality  in  the 
rate  of  assessment  and  taxation.  The  act  is 
therefore  held  valid. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 


Appeal  from  District  Goort,  Montgomery 
County. 

Action  by  the  State,  on  relation  of  CJias.  D. 
Ise,  County  Attorney,  against  Hattie  H.  Cllaet 
administratrix,  and  others.  From  a  Judg- 
ment sustaining  demurrers  to  the  petitioD, 
plaintiff  appeals.    Reversed  and  remanded. 

Jno.  S.  Dawson,  Atty.  Gen..  Chaa.  D.  Ise, 
of  OoffeyvlUe,  and  J.  W.  Holdren,  of  Inde- 
pendence, for  appellant  S.  J.  Osboro,  of  Cof- 
feyvllle,  for  appellees. 


*For  other  cases  ne  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  IndexM 
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BENSON,  J.  Tbe  sole  qnestton  upon  thla 
appeal  is  wbefher  an  inheritance  tax  law 
of  this  state  la  valid.  The  statute  was  en- 
acted in  the  year  1909,  being  chapter  248 
of  the  Laws  of  1909.  Althongh  rq>ealed 
at  the  LegislatiTe  session  of  1913  (lisws  1913, 
c.  330),  It  nevertheless  governs  tbe  contro- 
Tersy. 

The  constltatlonallty  of  the  law  Is  chal- 
lenged on  two  grounds:  First,  that  it  violates 
aection  2  of  the  Bill  of  Rights,  decUrlng  that 
tree  governments  are  instituted  for  the 
equal  protection  and  benefit  of  the  people; 
and,  second,  that  It  does  not  have  uniform 
operatloD  throughout  the  state,  as  required 
by  section  17  of  article  2  of  the  Constitution. 
Incidentally  section  1  of  article  11,  requiring 
a  uniform  rate  of  taxation,  will  also  be  con- 
sidered. 

The  statute  in  terms  provides  that  all  prop- 
ert}'  not  covered  by  certain  specified  exemp- 
tions, which  passes  by  will.  Intestate  suc- 
cession or  gift,  or  by  grant  or  deed  in  con- 
templation of  death  to  take  efCect  in  posses- 
sion after  death,  shall  be  subject  to  a  tax. 
The  rates  of  taxation  are  graduated  accord- 
ing to  a  classification  of  persons  who  receive 
the  property,  and  progressive  in  rates  accord- 
ing to  the  amount  received.  In  these  respects 
our  statute  follows  the  general  scheme  of 
tbe  statutes  in  other  states  upon  this  subject 
and  follows  closely  the  Massachusetts  law  on 
this  subject  The  following  table  prepared 
by  the  State  Tax  Commission  for  the  Infor- 
mation of  local  oflicers  shows  the  practical 
operation  of  the  statute: 


Inberltanoe  tax  laws  have  long  been  In 
force  in  England  and  in  the  oonntxleB  of  con- 
tinental Europe  and  for  a  considerable  time 
in  many  states  of  this  Union.  In  a  note  in 
volume  41  Am.  St  Rep.  p.  580,  it  is  said: 
"Taxes  upon  legacies  and  inheritances  have 
been  approved  generally  by  writers  upon 
political  economy,  and  systems  of  taxation, 
and  no  tax  can  be  less  burdensome  and  in- 
terfere less  with  the  productive  and  indus- 
trial agencies  of  society.  •  •  • "  The 
learned  annotator  dtes  many  adjudicated 
cases  supporting  these  propositions.  It  is 
not  necessary  to  quote  from  the  mnltltnde 
of  opinions,  for  they  speak  with  substantial 
uniformity  In  sustaining  such  taxation, 
which  began  in  this  country  in  Pennsylvania 
in  the  year  1828  and  has  been  gradually 
adopted  in  other  states,  until,  at  the  National 
Conference  on  Taxation  In  the  year  1911,  it 
was  shown  that  this  means  of  revenue  had 
been  provided  by  statute  in  38  states.  State 
and  Local  Taxation,  Fifth  National  Confer- 
ence 1911,  p.  307. 

While  our  statute,  like  many  others,  re- 
fers to  the  succession  or  transfer  as  property 
subject  to  the  tax,  there  Is  practical  uniform- 
ity in  the  decision  in  states  having  statutes 
containing  similar  phraseology  that  this  is 
not  a  property  tax  but  a  tax  upon  the  right 
of  succession,  upon  the  right  to  receive  and 
not  upon  the  property  nor  upon  the  right  of 
disposal.  Scholey  v.  Eew,  23  WalL  (90  U.  8.) 
331,  23  L.  Ed.  99 ;  Knowlton  v.  Moore,  178  U. 
S.  41,  20  Sup.  Ct  747,  44  Ii.  Ed.  969;  State 
V.  Vinsonhaler,  74  Neb.  876,  105  N.  W.  472 ; 


RATES  AFPLICABLB. 

Indication  o( 
HelBtlonsblp. 

On   amounts 
up    to    and 

Including 
126,000. 

On   amounts 

from   $25,000 

tofBO.000. 

On   amounts 
from    tSO.OOO 
to    $100,000. 

On    amounts 

from    flOO.OOO 

to    |SOO,000. 

On    amounts 

In  excess  ot 

1500,000. 

Per  cent. 

Per  cent. 

Per  cent 

Per  cent 

Per  cent 

< 

Hasband,    wife,    lineal   an- 
cestor,   lineal  descendant, 
adopted  child,   lineal  de- 
scendant  ol   any   adopted 
child,  wile  or  widow  of  a 
son,    or    husband    of    a 

.  daughter. 

1 

2 

8 

4 

6 

m   Brother,  slater,  nepbew,  or 
i      niece. 

8 

6 

7% 

10 

12% 

Persons  In  other  degrees  ot 
collateral      consanguinity, 
strangers    or    others    not 
Included  In  Class  A  and  B. 

6 

7% 

10 

12% 

15 

NOTBS. 

L  As  to  Class  A,  the  law  does  not  become  operatire  until  the  legacy  or  succession  exceeds  |5,000, 
when  the  legatee,  devisee  or  bene&clary  is  the  husband,  wife,  father,  mother,  child  or  adopted  child 
of  the  deceased. 

1   As  to  Class  B,  the  law  does  not  become  operative  until  the  legacy  or  succession  exceeds  fl.000. 

t  As  to  all  persons  not  Included  in  the  exceptions  stated  In  Note  1  and  Mots  t  above,  the  lav 
becomes  operatlrs  as  to  all  legacies  and  successions,  no  matter  how  small. 
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Blakemore  &  Bancroft,  Inheritance  Taxes,  7. 
Many  decisions  declaring  tbls  itrlndple  are 
cited  In  a  note  in  33  L.  R.  A.  (N.  &)  606,  610. 
E)ven  In  Jurisdictions  wbe're  It  .is  held  that 
the  right  to  take  property  by  will  or  inherit- 
ance is  a  natural  right  which  Legislatures 
cannot  take  away,  It  is  held  that  such  taxes 
may  be  lawfully  Imposed  under  the  power  to 
make  reasonable  regulations  for  the  devolu- 
tion of  property  upon  the  death  of  the  own- 
er. Nunnemacber  t.  State,  129  Wis.  190,  108 
N.  W.  627,  9  li.  R.  A.  (N.  S.)  121,  9  Ann.  Cas. 
711;  Minot  y.  THnthrop,  162  Mas&  113,  38 
N.  E.  612,  26  U  a  A.  269.  It  was  said  in 
Mager  t.  Orima  et  al.,  49  U.  S.  (8  How.)  490, 
493,  12  U  Ed.  1168:  "Now  the  law  in  ques- 
tion is  nothing  more  than  an  exercise  of 
the  power  which  every  state  and  sovereignty 
possesses  of  regulating  the  manner  and  term 
upon  which  property,  real  or  personal,  within 
Its  dominion  may  be  transmitted  by  last  will 
and  testament,  or  by  inheritance,  and  of 
prescribing  who  shall  and  who  shall  not  be 
capable  of  taking  it"  The  principle  that  the 
state  may  absolutely  control  the  descent  of 
property  Is  adopted  in  Kansas  (Hannon  t. 
Taylor,  67  Kan.  1,  46  Pac.  61)  and  Is  sui^mrtr 
ed  by  the  great  weight  of  authority  (note  In 
9  li.  R.  A.  [N.  8.]  121). 

An  inheritance  tax  is  in  the  nature  of  an 
excise  upon  the  transfer  rather  than  a  prop- 
erty tax,  and  the  constitutional  rule  requir- 
ing uniformity  In  the  rate  of  assessment  of 
property  prevailing  In  this  and  other  states 
does  not  apply.  Burroughs  on  Taxation,  {  64 ; 
Sedgwick  on  Stat  and  Const  Law,  604-607.  It 
is  analogous  to  a  license  or  occupation  tax.  In 
City  of  Newton  v.  Atchison,  31  Kan.  161, 1  Paa 
288,  47  Am.  Rep.  486,  it  was  held  that  a  grad- 
uated occupation  tax  was  not  violative  of  the 
constitutional  rule  of  uniformity,  and  this 
view  prevails  generally.  It  was  said  in  Pacif- 
ic Express  Co.  v.  Selbert,  142  U.  S.  339,  page 
361,  12  Sup.  Ct  260,  page  263  (36  L.  Ed.  1036), 
that:  "This  court  has  repeatedly  laid  down 
the  doctrine  that  diversity  of  taxation,  both 
with  respect  to  the  amount  Imposed  and  the 
various  species  of  property  selected  either  for 
bearing  its  burdens  or  for  being  exempt  from 
them,  is  not  inconsistent  with  a  perfect  uni- 
formity and  equality  of  taxation  in  the  prop- 
er sense  of  those  terms.    •    *    * " 

The  foregoing  language  was  quoted  and 
applied  to  an  inheritance  tax  law  of  Illinois 
in  Magoun  v.  Illinois  Trust  &  Savings  Bank, 
170  U.  S.  283,  18  Sup.  Ot  594,  42  L.  Ed.  1037, 
where  that  law  was  upheld  against  an  attack 
based  upon  a  supposed  conflict  with  the  pro- 
visions of  the  federal  Constitution,  securing 
to  dtlzena  the  equal  protection  of  the  law. 
It  was  also  held  that  the  classification  and 
progressive  features  of  the  Illinois  statute 
did  not  transgress  any  requirement  of  uni- 
formity in  taxation. 

Passing  to  the  spedflc  objection  that  the 
statute  la  in  violation  of  that  provision  of 
the  Bill  of  Rights  declaring  that  all  free 
governments  are  founded  f w  the  equal  pro- 


tection and  benefit  of  the  people,  the  appel- 
lant relies  upon  State  of  Ohio  ex  reL  v.  Fer- 
ris, 63  Ohio  St  814,  41  N.  B.  679,  30  L.  B. 
A.  218,  wher^n  fui  Ohio  statute  providing 
for  inheritance  taxes  was  held  to  be  in  con- 
travention of  a  similar  provision  in  the  Can- 
stltution  of  that  state.  In  the  statute  there 
under  consideration  estates  not  exceeding 
$20,000  in  value  were  exempted  from  its 
operation.  The  court,  in  harmony  with  oth- 
ers already  referred  to^  held  that  the  tu 
was  not  upon  property  but  upon  the  rigbt 
to  receive  property.  It  was  also  said  that 
the  power  of  taxation,  being  unlimited  by 
the  Constitution,  Included  authority  to  tax 
rights,  privileges,  and  franchises,  which  were 
not  covered  by  the  clause  requiring  nni- 
formity  In  taxation.  It  w«s  held,  however, 
that  the  exemption  clause  was  In  violation 
of  the  declaration  of  the  Bill  of  Rights  that 
government  is  instituted  for  the  equal  pro- 
tection and  benefit  of  the  people.  It  was 
said  that  the  privilege  of  receiving  the  first 
$20,000  of  an  estate,  not  exceeding  that  sum, 
is  protected  from  taxation,  while  the  rlgbt 
to  receive  the  first  $20,000  of  an  estate  ex- 
ceeding that  sum  was  taxed  $200,  and  that 
this  was  not  equal  protection. 

It  was  held  in  Black  v.  State,  113  Wis.  205, 
89  N.  W.  622,  90  Am.  St  Repi  863,  that  the 
exemption  of  estates  under  $10,000  in  valne, 
provided  for  in  a  Wisconsin  statute,  con- 
flicted with  the  constitutional  guaranty  o( 
equal  protection  of  the  law.  It  was  not  de- 
cided whether  the  statute  also  violated  the 
rule  of  uniformity,  although  that  matter 
was  commented  on,  and  the  court  said  that 
it  was  difficult  to  distinguish  without  undue 
refinement  between  a  tax  upon  a  succession 
and  a  property  tax.  In  the  same  opinion, 
however,  it  was  stated  tliat,  if  the  Vfia- 
cousin  law,  like  the  New  York  law,  bad 
simply  levied  a  tax  of  6  per  centom  on 
collateral  Inheritances  or  transfers  exceed- 
ing $600  in  amount,  there  would  be  no 
difllculty  in  sustaining  it  Turning  to  tiie 
New  Tork  inheritance  tax  law  of  1885,  re- 
ferred to  in  that  opinion,  as  it  la  dted  and 
construed  in  the  decisions  in  New  York,  It 
is  found  tb&t  it  authorized  taxes  up<»  de- 
vises to  collateral  relations  only  when  the 
estate  devised  to  them  exceeded  $500  In 
value.  Matter  of  Cager,  111  N.  X.  343,  18 
N.  E.  866. 

The  New  York  statute  (chapter  483,  Laws 
of  New  York  1886)  contained  a  proviso  that 
an  estate  passing  by  will  or  inheritance 
"valued  at  a  less  sum  than  five  hundred  dol- 
lars shall  not  be  subject  to  such  duty  or  tax." 
This  $600  limitation  was  held  to  apply  to 
the  property  passing  to  a  legatee  and  not  to 
the  whole  estate.  Matter  of  Howe,  112  N.  T. 
100, 19  N.  B.  613,  2  L.  R.  A.  825.  These  deci- 
sions were  reviewed  and  confirmed  in  Matter 
of  Hoffman,  148  N.  Y.  327,  88  N.  E.  311,  where 
a  revision  of  the  act  of  1886  was  under  con- 
sideration.   The  similarity  of  the  New  Yoit 
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pioTlao,  aa  oonatraed  by  courts  of  that  state 
and  tbat  ot  our  own  statute  proTldlng  tbat 
It  shall  not  be  operative  unless  the  legacy 
or  snooesBlon  exceeds  the  siun  spedfled  in 
each  dass,  wUl  be  readily  noticed.  let  the 
New  York  law  was  held  to  be  valid,  and,  as 
observed  by  Jadge  Wlnslow  In  the  Bladi 
Case,  a  like  provlslcm  would  have  been  held 
TaUd  in  Wisconsin. 

In  Massachusetts  a  statute  providing  for  a 
BimUar  exemption  to  that  In  Wisconsin  re- 
temd  to  In  the  Black  Case  was  held  valid 
in  Klnot  T.  \nnthrop,  162  Mass.  113,  88  M. 
E.  512,  28  liw  R.  A.  268.  A  later  revision  of 
tiie  Massadiusetts  statute  contains  provisions 
for  exemptions  snbstantiaUy  like  our  own, 
only  the  amount  is- larger  where  the  succes- 
sion Is  to  the  husband,  wife,  or  lineal  heirs. 
Ifaas.  Sup.  Bev.  Laws,  1902-08,  p.  241;  Acts 
Miaas.  1908,  pp.  647,  791;  Boss  on  Inherit- 
ance Taxation,  617. 

Other  courts  have  held  in  harmony  with 
those  of  New  7ork,  that  no  constitutional 
guaranty  Is  violated  by  provisos  exempting 
from  taxation  soccessions  or  legacies  below  a 
certain  amount  in  value.  It  is  held  in  Ver- 
mont that  a  succession  tax  Is  not  a  tax  upon 
pnverty  transmitted  but  upon  Its  transmis- 
sion and  is  not  obnoxious  to  the  rule  of  uni- 
formity and  equality  although  estates  of  less 
than  a  spedfled  value  are  exempted  from  its 
operation.  In  re  Hickok,  78  Yt  269,  62  Aa 
724,  e  Ann.  Cas.  678,  In  Montana  the  same 
resnlt  was  declared  concerning  a  proviso  ex- 
empting estates,  below  a  certain  amount  In 
value.  It  was  held  that  the  proviso  did  not 
deny  to  any  one  the  equal  protection  of  the 
law  nor  violate  the  rule  of  uniformity.  Gels- 
thorpe  T.  Fumell,  20  Mont  299,  61  Pac.  267, 
39  Ik  R.  A.  170.  In  a  vigorous  opinion  giving 
the  history  of  Inheritance  taxes  and  review- 
ing the  various  objections  to  their  validity, 
the  Snpreme  Court  of  Tennessee  sustained 
the  validity  of  a  statute  exempting  estates 
under  |260  in  value  from  Its  operations. 
State  V.  Alston,  94  Tenn.  674,  30  S.  W.  750, 
28  U  B.  A.  17a  In  Iowa  estates  above  |1,000 
in  valae  passing  by  will  or  inheritance  to 
collateral  hdrs  or  strangers  are  subjected  to 
a  tax,  and  it  Is  held  that,  when  an  estate 
exceeds  tliat  sum,  there  is  no  exemption. 
Herrlott  v.  Bacon,  110  Iowa,  342,  81  N.  W. 
701;  OUbertson  v.  McAuley,  117  Iowa,  522, 
91  N.  W.  78&  The  vaUdity  of  the  Iowa  stat- 
ute was  upheld  in  Ferry  v.  Campbell,  110 
Iowa,  290,  81  X.  W.  604,  60  U  B.  A.  92,  but 
it  does  not  appear  that  the  exemption  feature 
was  discussed. 

In  the  great  case  of  Knowlton  t.  Mooce^ 
178  U.  &  41,  20  Sup.  Ct  747,  44  L.  Ed.  969^ 
the  court.  In  an  opinion  by  Mr.  Justice  White, 
sustained  the  vaUdity  of  an  act  of  Congress 
providing  for  a  succession  tax  upon  legacies 
or  distributive  shares  in  personal  property 
in  excess  of  $10,000  passing  by  death.  The 
court  held  that  the  amount  spedfled  refer- 
red to  each  share  received  and  not  to  the 


whole  estate,  and  upheld  the  act  against  all 
arguments  assailing  its  vaUdity  based  upon 
objections  to  dasslflcation  and  progression 
in  rate  and  against  other  objections  similar 
to  those  urged  here.  The  decision  in  State 
of  Ohio  ex  reL  v.  Ferris,  63  Ohio  St  314,  41 
N.  E.  679,  30  li.  B.  A.  218,  was  referred  to  In 
that  opinion  as  nrmintiiiiiiTig  a  contrary  doe- 
trine  but  was  not  approved.  Concluding  the 
opinion  covering  over  60  pages,  the  court 
said :  "The  review  which  we  have  made  ex- 
blbitB  the  fact  that  taxes  imposed  with  refer- 
ence to  the  ability  of  the  person  upon  whom 
the  burden  Is  placed  to  bear  the  same  have 
been  levied  from  the  foundation  of  the  gov- 
ernment So,  also,  some  authoritative  think- 
ers, and  a  number  of  economic  writers,  con- 
tend that  a  progressive  tax  Is  more  Just  and 
equal  than  a  proportional  one.  In  the  ab- 
sence of  constitutional  limitation,  the  ques- 
tion whether  it  is  or  is  not  is  legislative  and 
not  Judidai.  The  grave  consequences,  which 
It  la  asserted  must  arise  in  the  future  if 
the  light  to  levy  a  progressive  tax  be  recog- 
nised, Involves  in  Its  ultimate  aspect  the 
mere  assertion  that  free  and  representative 
government  is  a  failure,  and  that  the  grossest 
abuses  of  power  are  foreahadowed  unless  the 
courts  usurp  a  purely  legislative  function." 
178  n.  S.  109,  20  Sup.  Ct  774,  44  L.  Ed.  969. 

In  the  earlier  case  in  the  same  court  review- 
ing a  Judgment  of  the  Supreme  Court  of  Illi- 
nois, upholding  an  Inheritance  tax  law  of 
that  state,  the  following  prindples  were  de- 
dared:  "(1)  An  inheritance  tax  is  not  one 
on  property  but  one  on  the  succession.  (2) 
The  right  to  take  property  by  devise  or  de- 
scent is  the  creature  of  the  law  and  not  a 
natural  right — a  privilege — and  therefore  the 
authority  which  confers  it  may  Impose  con- 
ditions upon  It  From  these  prindples  it  la 
deduced  that  the  states  may  tax  the  privi- 
lege, discriminate  between  relatives  and  be- 
tween these  and  strangers,  and  grant  exemp- 
tions, and  are  not  precluded  from  this  power 
by  the  provisions  of  the  respective  state  Con- 
stitutions requiring  uniformity  and  equality 
of  taxation."  Magoun  v.  Illinois  Trust  & 
Savings  Bank,  170  U.  S.  283,  288,  18  Sup.  Ct 
694,  42  Lk  Ed.  1037: 

Beferring  again  more  directly  to  exemp- 
tions it  appears  from  a  note  to  the  report  of 
Booth's  Ex'r  v.  Commonwealth  ex  rel.  Jeffer- 
son County  Atty.,  130  Ky.  88,  113  S.  W.  61, 
in  33  U  B.  A.  (N.  S.)  695,  a  case  quite  perti- 
nent upon  this  inquiry,  that  exemptions,  al- 
though differing  in  details,  some  being  taken 
from  the  whole  estate^  others  from  the  spe- 
dflc  share  transferred,  and  still  others  only 
where  the  property  does  not  exceed  a  certain 
sum  In  value,  are  generally  held  not  to  in- 
validate the  law  In  which  they  are  contained. 

In  Ross  on  Inheritance  Taxation,  |  133,  It 
is  affirmed  that  laws  exempting  transmissionB 
of  property  where  the  value  does  not  exceed 
a  spedfled  amount  are  not  subject  t»  con- 
stitutional objections. 
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It  Is  concluded  that  the  Inheritance  tax 
law  does  not  violate  that  danse  In  the  Bill  of 
Rights  declaring  that  free  governments  are 
Instituted  for  equal  protection  and  benefit, 
and  is  not  in  conflict  with  the  constitutional 
provisions  respecting  uniformity  in  the  oper- 
ation of  general  laws  and  uniformity  and 
equality  in  the  rates  of  assessment  and  taxa- 
tion. No  other  constitutional  objections  to 
the  statute  are  presented  in  the  argument  or 
discussed.  The  statute  la  therefore  held 
vaUd. 

The  scope  of  section  2  of  the  Bill  of  Bights 
was  stated  in  Atchison  Street  Ry.  Co.  v.  Mo. 
Pac.  Ry.  Co.,  31  Kan.  660,  3  Pac.  284,  and 
section  1  was  considered  in  the  recent  case 
of  Schaake  v.  Dolley,  85  Kan.  598,  600-603, 
118  Pac.  80,  37  L.  R.  A.  (N.  S.)  877,  Ann.  Cas. 
1913A,  251.  These  decisions,  so  far  as  perti- 
nent to  this  case,  are  In  harmony  with  the 
conclusions    reached. 

The  district  court,  holding  the  statute  un- 
constitutional, sustained  demurrers  to  the 
petition.  This  Judgment  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 
AU  the  Justices  concur. 


CHILSON  ▼.  ROGESIS  et  aL 
(Supreme  Court  of  Kansas.     Jan.   10,  1014.) 

(ByHahiu  hy  the  Court.) 
Wills   (§    11*)-JIevocation    of  Consbnt— 

HtrSBAND  AND  WlFE. 

A  written  consent  that  his  wife  might  de- 
vise or  bequeath  away  from  him  more  than 
one-half  of  her  property  was  freely  and  fairly 
executed  by  the  husband  in  strict  compliance 
with  the  statute  authorizing  such  consent  after 
reading  the  will  and  learning  the  disposition 
which  his  wife  intended  to  make  of  her  proper- 
ty. Later,  and  before  the  death  of  his  wife,  he 
gave  her  written  notice  that  he  bad  revoked  the 
consent  previously  given,  and  after  her  death  he 
claimed  that  he  was  entitled  to  one-half  of  the 
property  of  which  she  died  possessed.  Held, 
that  the  husband  did  not  have  the  right  to  re- 
voke the  consent  so  given  and  was  not  entitled 
to  a  share  of  his  wife's  property. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  §i  26-31 ;  Dec.  Dig.  S  ll.*l 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  John  O.  Chilson  against  Lula  A. 
Rogers  and  others.  From  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Stone  &  McDermott,  of  Topeka,  for  ai^el- 
lant   Hazen  &  Gaw,  of  Topeka,  for  appellees. 

JOHNSTON,  C.  J.  Id  this  action  began 
by  the  appellant,  John  O.  Chilson,  to  set 
aside  the  will  of  his  wife,  Cynthia  A.  Chilson, 
the  question  involved  Is:  Can  a  consent, 
given  by  him  In  pursuance  of  the  statute  that 
his  wife  may  will  from  him  more  than  one- 
half  of  her  property,  be  revoked?  The  case 
was  submitted  on  an  agreed  statement  of 
facts  which  shows  that  the  appellant  was 
63  years  of  age  and  Cynthia  A.  Chilson  64 


years  of  age  at  the  time  of  tbdi  marriage 
on  March  1,  1903.  Mrs.  Chilson  was  the 
own^  of  some  property  which  came  to  her 
from  a  former  marriage.  No  dilldren  were 
boi-n  to  them  of  their  marriage,  but  from  a 
former  marriage  each  had  living  adult  chil- 
dren. On  March  30,  1911,  and  when  at  the 
age  of  72  years,  Cynthia  A.  Chilson  execnted 
her  last  will  and  testament  leaving  all  her 
property  to  her  own  children  and  grandctiU- 
dren.  This  was  done  with  the  written  i^n- 
sent  of  her  husband,  which  he  execnted  tn 
the  presence  of  two  witnesses  on  March  30, 
1911.  In  a  letter  written  on  May  1,  1911, 
and  delivered  the  following  day,  to  his  wife, 
Chilson  undertook  to  revoke  the  consent  pre- 
viously given.  It  appears  that  appellant  bad 
no  property  of  substantial  value  at  the  time 
of  bis  marriage  with  Cynthia  A.  Chilson; 
that  he  received  a  pension  of  fl2  a  month 
from  the  government  which  was  later  increas- 
ed to  $15  a  month;  that  he  cared  for  the 
property  of  Cynthia  A-  Chilson  as  much  as 
his  Impaired  health  would  permit ;  and  that 
his  pension,  together  vrith  his  other  earnings, 
were  contributed  towards  the  support  of  him- 
self and  wife.  No  change  in  the  property 
rights  of  either  party  was  made  after  the  will 
and  consent  were  executed,  nor  was  an; 
change  made  in  the  will  of  Mrs.  Chilson  befbre 
her  death,  which  occurred  on  October  6, 1912. 
At  that  time  she  was  possessed  of  property 
of  the  approximate  value  of  $2,953.  On  the 
trial  the  court,  on  the  pleadings  and  agreed 
facts,  decided  in  favor  of  the  appellees,  hold- 
ing that  the  consent  given  by  appellant  was 
still  binding  upon  him.  He  appeals,  and 
contends  that  his  consent  to  the  wIU  was  ef- 
fectually revoked  by  his  letter  of  May  1, 1911, 
and  that  he  is  therefore  entitled  to  one-half 
of  the  property  of  Cynthia  A.  Chilson. 

The  right  to  take  property  dther  by  de- 
vise or  descent  is  derived  solely  from  the 
state  and  Is  wholly  within  the  control  of  the 
Legislature.  The  husband  can  only  lecelre 
a  share  of  a  deceased  wife's  estate  or  the 
wUe  of  a  deceased  husband's  estate  either 
by  will  or  inheritance  where  the  statute  of 
the  state  authorizes  It,  and  then  only  in  the 
measure  and  according  to  the  rules  which  the 
statute  prescribes.  Hannon  v.  Taylor,  ST 
Kan.  1,  45  Pac.  51 ;  State  ex  teL  t.  Clln^  13T 
Pac.  932,  and  cases  cited. 

The  statute  provides  that  the  wife  may 
take  one-half  of  her  deceased  husband's 
estate  and  the  husband  may  take  the  same 
share  of  his  deceased  wife's  estate,  and  it  is 
further  enacted  that:  "No  man  while  ma> 
rled  shall  bequeath  away  from  his  wife  mote 
than  one-half  of  his  property,  nor  shall  any 
woman  while  married  bequeath  away  from 
her  husband  more  than  one-half  of  her  prop- 
erty. But  either  may  consent  in  writing,  ex- 
ecuted in  the  presence  of  two  witnesses,  that 
the  other  may  bequeath  more  than  one-half 
of  his  or  her  property  from  the  one  so  con- 
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Behtimg."   Oen.  8tat  1800,  i  9811.    This  sec- 
tion not  only  authorizes  tbe  kItIjik  of  con- 
sent but  specifically  provides  tbe  form  and 
manner  In  which  It  shall  be  given.    There  la 
no  requirement  that  It  shall  be  attached  to 
or  be  regarded  as  a  part  of  the  wlU,  and  it 
Is  not  necessary  that  it  shall  designate  the 
will  to  which  it  applies.     Keeler  v.  Laner, 
73  Kan.  388,  85  Pac.  641.    It  is  enough  that 
a  writing  freely,  fiiirly,  and  legally   made 
gball  express  the  consent  of  the  hnsband  or 
wife  that  the  other  may  bequeath  or  devise 
more  than  one-half  of  his  or  her  property 
away  from  tbe  one  consenting.    The  one  to 
whom  It  is  given  is  then  at  liberty  to  give 
the  share  so  legally  sarrendered  to  whomso- 
ever he  may  will.     It  is  not  necessary  that 
the  one  consenting  shall  be  given  property  by 
the  will  of  the  other,  nor  that  there  shall 
be  any  consideration  for  the  consent.    Han- 
Bon  V.  Hanson.  81  Kan.  305,  308, 105  Pac.  444. 
When  Boch  written  consent  is  made  In  ac- 
cordance with  the  statute  and  delivered  to  the 
other  spouse.  It  Is  a  binding  disposition  of  a 
property  right  unless    some  statutory    au- 
thority can  be  found  for  revoking  or  setting 
it  aside.    Although  definite  provisions  have 
been  made  for  executing  this  consent,  none 
can   be   found    providing    for    revoking    it 
Careful  provisions  have  been  made  for  revok- 
ing wills,  and  it  is  a  fair  inference  that.  If  it 
bad  been  the  legislative  intent  that  a  formal 
written  consent  could  be  revoked,  provisions 
would  have  been  made  for  that  purpose  as 
to  the  time  and  manner  In  which  it  could  be 
done.    If  tbe  statutory  written  consent  can 
be  set  aside  at  the  option  of  the  maker,  as 
contended  for  by  appellant,  then  It  would 
seem  that  a  mere  oral  revocation  would  be 
effective,  and  it  would  be  well-nigh  impos- 
sible to  meet  a  fraudulent  claim  of  a  surviv- 
ing spouse  that  a  withdrawal  of  consent  Iiad 
been  orally  made.    The  question  of  the  right 
of  the  consenting  party  to  revoke  his  consent 
In  a  case  like  this  has  not  been  directly  con- 
sidered, but  it  was  held  In  Keeler  v.  Lauer, 
supra,  where  the  husband  after  the  death  of 
Us  wife  undertook  to  nullify  a  consent  pre- 
viously given,  that  it  was  not  then  within  his 
power  to  revoke  it.     In  deciding  the  case 
it  was  said:     "With  this  consent  Mrs.  Hell- 
brun  had  a  complete  right  to  dispose  of  all 
her  property  by  wUL"    73  Kan.  396,  85  Pac. 
544. 

In  tbe  absence  of  statutory  anthority  to  do 
to,  there  Is  no  more  warrant  for  revoking 
snch  a  consent  before  than  after  the  death  of 
a  spouse.  It  has  also  been  determined  that 
a  consent  cannot  be  repudiated  or  set  aside 
because  of  a  subsequent  discovery  that  the 
estate  Is  larger  than  the  consenting  party 
had  suiq:>osed ;  she  having  been  fully  Inform- 


ed as  to  her  ri^ts  and  having  given  her  un- 
constrained consent  Pirtle  v.  Pirtle,  84 
Kan.  782,  115  Pac.  543.  Of  course  a  written 
consent,  like  other  Instruments,  will  not  be 
valid  if  it  is  obtained  by  deception,  undue  In- 
fluence, or  fraud  of  any  kind.  Welsner  v. 
Welsner,  89  Kan.  352,  131  Pac.  608.  It  is 
argued  that,  as  a  will  may  be  revoked  at  the 
option  of  the  maker,  a  consent  to  the  mak- 
ing of  that  will  should  be  equally  open  to 
revocation,  at  least  until  the  will  became 
operative.  The  consent,  as  we  have  seen,  is 
no  part  of  the  will  and,  being  a  creature  of 
the  statute,  cannot  be  annulled  or  recalled  un- 
less provision  to  do  so  is  made  by  statute. 
As  it  Is  an  Independent  provision  of  statute, 
the  common-luw  rules  as  to  marital  agree- 
ments and  relations  or  as  to  the  mutual  wills 
of  husband  and  wife  are  not  applicable, 
neither  can  any  aid  to  the  interpretation  of 
our  statute  be  derived  from  the  decisions  of 
the  courts  of  other  states  upon  statutes  not 
Uke  ours.  The  Legislatures  of  Massachusetts 
and  Colorado  enacted  laws  of  similar  pur- 
port, but  no  interpretation  of  the  provision 
in  question  by  the  courts  of  either  state  has 
been  brought  to  our  attention.  The  consent 
provided  for  la  akin  to  the  provision  that  a 
widow  may  elect  to  take  under  the  law  in- 
stead of  under  the  will  of  her  husband.  Gen. 
Stat  1909,  I  98ia  In  Hanson  v.  Hanson, 
supra,  It  was  held  that,  where  the  wife  had 
consented  that  her  husband  might  dispose  of 
all  his  property  as  if  unmarried,  it  was  not 
necessary  for  hex,  if  called  upon  after  his 
death,  to  make  an  election  under  the  provi- 
sion giving  her  that  right  The  election,  like 
the  consent.  Is  provided  for  by  statute,  and 
no  authority  is  given  by  statute  to  recall  or 
revoke  such  election.  It  is  held  tliat  an  elec- 
tion freely  and  Intelligently  made  is  a  finality 
which  effectually  concludes  and  estops  the 
widow  from  setttng  aside  her  decision  or  re- 
claiming the  relinquished  right  Buchanan. 
V.  Gibbs,  26  Kan.  277;  RevUle  v.  Dnbach, 
60  Kan.  672,  57  Pac  522;  Aahelford  v. 
Chapman,  81  Kan.  312, 105  Pac.  534. 

It  appears  that  the  consent  of  appellant 
was  formally,  freely,  and  intelligently  given 
after  he  had  read  the  written  relinquishment 
as  well  as  the  proposed  will  and  had  thus 
learned  the  disposition  which  his  wife  intend- 
ed to  make  of  her  property  in  pursuance  of 
his  consent  The  consent  was  made  In  strict 
compliance  with  the  law,  and  there  Is  no 
claim  that  there  was  overpersuaslon.  mis- 
representation, or  fraud  practiced  In  procur- 
ing it  No  legal  ground  for  setting  aside  the 
consent  has  been  suggested. 

The  Judgment  of  the  district  court  will 
therefore  be  afilrmed.  All  the  Justices  con- 
curring. 
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^    GAOB  T.  ATCHISON,  T.  A  S.  P.  RY.  CO. 
(Sapreme  Conrt  of  Kansas.    Jan.  10,  1914.) 

(ByOaTnu  by  the  Court.) 
Bailboads  ({  327*)  —  CROssiNa  Aooidknt— 

COIXISIOR     WITH     ADTOMOBIUB— CONTBIBTT- 
TOBT  NSOUaKNCK. 

An  automobile  driver  approaching  a  rail- 
way crossing  was  driving  his  car  at  a  speed  of 
sometliing  less  than  ten  miles  an  hour  when 
he  was  witliin  15  feet  of  the  railway  track. 
Tbt  highway  on  which  he  was  driving  was  wet, 
and  hia  vinon  was  bo  obscured  by  rain  and 
enow  that  he  could  see  only  about  SOO  feet 
He  was  fully  conscious  of  the  conditionB,  and 
was  familiar  with  the  management  of  an  auto- 
mobile. When  16  feet  from  the  track  he  saw 
an  approaching  train  about  SOO  feet  away. 
He  then  used  all  appliances  for  stopping  his 
car,  but  it  "skidded  on  the  alippei?  ground 
until  it  went  upon  the  railway  track,  where 
the  engine  of  the  car  stopped,  and  it  was 
struck  by  the  train.  Held,  he  was  cnilt7  of  neg- 
ligence contributing  to  the  injury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1043-1066;    Dec  Dig.  {  327.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  O.  R.  Oage  against  the  Atchison, 
Topeka  &  Sante  F<  Railway  Company.  From 
Judgment  tor  plaintiff,  defendant  appeals. 
Reversed. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  for  appellant  Pri^g  &  WU- 
llams,  of  HutCblnson,  tor  appellee. 

BUROH,  J.  The  plaintiff  sned  tor  dam- 
ages tor  Injury  to  hla  automobile  occasioned 
by  a  collision  with  one  of  the  defendant's 
trains  at  a  highway  crossing  near  the  dty 
of  Hutchinson.  The  petition  cliarged  that  the 
defendant  was  gnllt7  of  negligence  in  tailing 
to  sound  the  locomotive  whistle  at  the  place 
and  In  the  manner  required  by  statute.  One 
of  the  defenses  was  contributory  negligence 
on  the  part  of  the  plaintiff.  The  plaintiff 
recovered,  and  the  defendant  appeals. 

The  highway,  which  is  a  country  road,  but 
Is  known  as  Lorraine  street,  extends  north 
and  south  across  the  railway  company's 
tracks.  Approaching  from  the  south,  the  first 
track  to  be  encountered  is  a  switch  track  to 
a  mill.  Fifty  and  one-half  feet  north  of  this 
track  is  the  main  track.  A  short  distance 
Ijeyond  is  a  side  track,  and  still  farther 
north  is  a  switch  track  to  a  salt  plant  The 
mill  track  is  approached  on  a  slight  grade 
of  1  foot  and  4  inches  In  60  feet,  and  the 
main  track  Is  1  foot  and  5  Inches  higher 
than  the  mill  track.  Six  hundred  and 
twenty-two  feet  east  of  the  center  of  Lor- 
raine street  the  main  track  crosses  the  track 
of  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way. At  this  point  there  is  a  signal  tower 
and  a  semaphore.  When  a  Santa  V6  train 
approaches  the  railway  crossing  from  the 
east,  the  engineer  notifles  the  signal  man  in 
the  tower  by  one  blast  of  the  whlstla  The 
signal  man  then  adjusts  the  mechanism 
which  operates  the  semaphore  The  engineer 
then  gives  two  blasts  of  the  whistle  to  Indi- 


cate that  he  understands  the  Kmaphore  sig- 
nal, and,  it  the  way  be  dear,  he  proceeds 
over  the  crossing.  The  train  whicli  struck 
the  plaintiff's  automobile  came  from  die  east 
on  the  main  track  and  gare  these  signals  in 
their  order.  The  engineer  of  the  train  tes- 
tlfled  that,  besides  the  railway  crossing  sig- 
nals, he  also  gave  the  usual  statntoiy  sig- 
nal for  the  highway  crossing,  oonslBting  of 
two  long  and  two  short  blasts  of  the  whistle, 
but  the  Jury  disr^arded  the  evidence.  The 
oolUslon  occurred  between  4  and  6  o'clock 
in  the  afternoon  of  a  stormy  day.  ^nie  plain- 
tiff was  driving  his  automobile  northward  on 
the  highway  toward  the  defendants  tracks. 
He  was  familiar  with  the  crossing,  knew  the 
main  track  was  the  track  of  the  defendant's 
main  line,  and  knew  tliat  numerous  trains 
were  operated  upon  it  Betore  turning  into 
Lorraine  street  he  heard,  indistinctly,  one 
blast  of  a  locomotive  whistle,  but  none  after 
that  He  testified  that  he  was  driving  at  the 
rate  of  from  10  to  15  miles  per  hour.  As  he 
went  upon  the  mill  track  he  slowed  down  to 
something  less  than  10  miles  per  hour.  How 
much  lees  he  could  not  say,  and  the  Jury 
did  not  say.  In  a  written  statement  made  to 
the  railway  company  l>efore  suit  was 
brought,  he  said  he  was  driving  at  the  rate 
of  about  10  or  15  miles  an  hour.  He  looked 
and  listened  for  a  train  without  stopping  and 
drove  on  without  any  intention  of  stopping 
unless  he  saw  or  heard  something  indicating 
the  approach  of  a  train.  He  testified  that 
the  mill  track  and  the  main  track  are  prob- 
ably 15  or  20  feet  apart;  and  that  when  with- 
in about  16  feet  of  the  main  track  he  saw  the 
train,  which  was  then  about  300  feet  away. 
He  instantly  used  all  the  appliances  to  stop 
his  car,  but  it  "skidded"  on  the  wet  and 
slippery  road,  until  the  front  wheels  were 
over  the  south  rail  of  the  track.  He  could 
not  back  because  his  engine  had  stopped,  and 
he  saved  himself  by  leaping  from  the  car. 

The  Jury  returned,  among  others,  the  fol- 
lowing findings  of  fact:  "Q.  Did  the  engi- 
neer, in  giving  the  signal  to  the  tower  man 
and  in  answering  the  signal  from  the  tower 
man  at  the  Rock  Island  crossing,  blow  the 
whistle  three  times?  A.  Tes,  one  long  blast 
and  two  short  blasts ;  blown  at  two  separate 
times  as  signals  to  the  tower  man.  Q.  If 
you  answer  the  above  question  'Yes,'  then 
state  how  far  from  the  Lorraine  street 
crossing  the  engine  was  when  said  whlstleB 
were  blown.  A.  One  long  blast  blown  3,150 
feet  from  Lorraine  street  crossing.  Two 
short  blasts  blown  between  860  and  1,060 
feet  of  the  Lorraine  street  crossing;  Q.  If 
you  find  from  the  evidence  that  the  defend- 
ant railway  company  was  negligent,  then 
state  in  what  the  negligoioe  consisted,  and 
what  employ^  of  the  railway  company  was 
negligent  A.  The  whistle  was  not  blown  in 
accordance  with  the  statutes  of  the  state  of 
Kansas.  Q.  How  fast  was  plaintiff,  O.  B 
Gage,  driving  his  automobile  when  he  reach- 
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ed  a  point  within  15  feet  of  the  crossing?  A. 
Less  than  10  mUes  an  hoar.  Q.  Did  the 
plaintiff,  O.  B.  Gage,  on  approaching  the  rail- 
way tracks  with  his  automobile,  try  to  stop 
the  same  at  any  time  before  he  saw  de- 
fendant's railway  train  approach  from  the 
east?  A.  No.  Q.  When  plaintiff,  O.  R.  Gage, 
first  saw  the  approaching  train,  how  far  was 
he  (Gage)  from  the  railway  track  on  which 
Ms  machine  was  stmck?  A.  Fifteen  feet 
Q.  Was  there  any  obstmctlon  to  plalntUTs 
^ew  when  he  arriTed  at  or  near  the  railway 
tracks  going  north  with  his  antomobUe?  A. 
Tes,  rain  and  snow.  Q.  If  yon  answer  the 
above  question  In  the  afflrmatlTe,  then  state 
the  nature  and  extent  of  such  obstruction. 
A.  Rain  and  snow.  Q.  If  yon  find  that  the 
plalntUTs  view  was  obstructed,  then  state 
whether  or  not  plaintiff  knew  that  his  view 
was  obstructed  and  was  fully  cognizant  of 
that  f^ct  when  he  attempted  to  make  the 
crossing.  A.  Yes.  Q.  Did  the  plaintiff.  Gage, 
attempt  to  stop  his  machine  by  putting  on 
the  emergency  brake  after  he  saw  the  train 
approaching  from  the  east?  A.  Tea.  Q.  If 
you  answer  the  last  question  in  the  afflrma- 
tlTe, then  state  wliy  the  automobile  was  not 
stopped  before  It  got  on  the  track  where  it 
was  stmck.  A.  Slippery  road  and  automo- 
bile skidded.  Q.  At  or  shortly  before  the 
time  of  the  accident,  was  the  ground  wet, 
and  did  this  fact  cause  the  automobile  to 
Elide  or  skid?  A.  Tes.  Q.  If  you  answer 
the  foregoing  question  In  the  afflrmatlTe,  then 
state  whether  or  not  the  plaintiff.  Gage, 
knew  the  condition  of  the  ground  at.  that 
time.  A.  Ye&  Q.  Was  the  plaintiff.  Gage, 
famlUar  with  the  handling  of  an  automobile, 
and  had  be  been  running  an  automobile  for 
about  two  years  before  the  accident?  A.  Tea. 
Q.  State  whether  at  any  time  the  engine  of 
the  automobile  went  dead,  and,  if  so,  where 
the  automobile  was  at  the  time?  A.  Engine 
of  the  aatomobile  went  dead  while  automobile 
was  on  main  track  of  Santa  F&  Q.  Did  the 
plalntur  look  for  the  train  before  going  onto 
the  track,  where  he  was  stmck,  when  he  was 
30  feet  away?  A.  Tes.  Q.  If  you  answer 
the  last  question  in  the  affirmative,  then 
state  what  prevented  him  seeing  the  train. 
A.  Rain  and  snow.  Q.  How  tar  could  the 
plaintiff.  Gage,  haye  seen  the  approaching 
engine  and  train  on  defendant's  railway  had 
be  looked  when  his  aatomobile  was  15  to  25 
teet  from  the  place  of  collision?  A.  Plain- 
tiff did  look;  could  see  about  300  teet  Q. 
If  the  plaintiff  had  stopped,  looked,  and  lis- 
tened when  he  was  30  feet  south  of  the  rail- 
way tracks^  could  he  haTe  avoided  the  acci- 
dent? A.  Plaintiff  exercised  reasonable 
cart" 

The  ddiendant  argues  that  the  signals  to  the 
tower  man  substanttally-  compiled  with  the 
statute  which  requires  three  blasts  of  the 
whistle  to  be  given  not  less  than  80  rods 
from  a  highway  crossing  (Gen.  Stat  1900,  i 
1770),  and  that  the  f&llure  to  give  the  statu- 
tory signal  could  not  be  the  proximate  cause 


of  the  Injury,  since  three  proved  blasts  of 
the  whistle,  one  of  them  heard  by  the  defend- 
ant and  the  other  two  given  approximately 
80  rods  from  the  crossing,  seem  to  have  been 
Impotent  as  a  warning.  The  question  of 
the  defendant's  negligence  may  be  passed  by, 
since  the  plaintiff  was  guilty  of  oontrltmtory 
negligence  as  a  matter  of  law. 

The  railway  tracks  were  themselves  warn- 
ings of  danger.  Besides  tills,  the  plaintiff 
had  heard  a  locomotive  whistle  and  knew  a 
train  was  In  the  vldnlty.  When  he  reached 
the  tracks  he  heard  no  sotmd  indicating  that 
a  train  was  near,  and  consequently  was  de- 
pendent npon  sight  for  his  safety.  The  range 
of  his  vision  was  so  limited  by  rain  and 
snow  that  he  could  not  see  a  railway  loco- 
motive beyond  a  distance  of  300  feet,  and  he 
was  tally  consdous  of  the  limitation.  He 
knew  the  wet  condition  of  the  road  and  knew 
how  to  handle  an  automobile.  He  was  in  a 
place  of  safety  when  he  saw  the  train,  had 
he  been  in  control 'of  his  car,  but  he  was 
driving  at  such  speed  that,  when  he  applied 
the  brakes,  the  momentum  of  the  car  carried 
it  up  the  slight  incline  and  upon  the  railway 
track  before  It  stopped.  Ordinary  prudence 
required  him  to  control  his  car  so  that  he 
could  use  his  faculty  of  sight  near  the  track 
where  It  would  be  of  most  benefit  to  him, 
and  so  that  he  could  stop  before  going  on 
the  track  if  a  train  should  appear  within  the 
distance  he  was  able  to  see^ 

In  the  case  of  Ck>rley  t.  Railway  Co.,  00 
Kan.  70,  at  page  73,  133  Pac.  555,  556,  the 
action  was  brought  for  damages  resulting 
from  the  death  of  an  occupant  of  an  automo- 
bile who  was  not  the  automobile  driver. 
The  approaching  train  could  have  been  seen 
when  the  automobile  was  20  feet  from  the 
track.  In  the  opinion  It  was  said:  "The  de- 
fendant further  maintains  that  a  Judgment 
in  its  favor  on  the  issue  of  contributory  neg- 
ligence is  required  by  the  findings.  These 
show  that  at  a  dlsttmce  of  20  feet  from  the 
track  the  train  could  have  been  seen  by  the 
deceased.  This  would  doubtless  preclude  a 
recovery  it  he  had  been  managing  the  auto- 
mobile. Reasonablei  prudence  required  the 
driver  to  approach  the  crossing  with  his  car 
under  control,  to  look  for  the  train  as  soon 
as  he  was  In  a  position  to  see  it,  and  to  stop 
as  soon  as  he  knew  of  its  approach." 

In  this  case  the  thick  curtain  of  rain  and 
snow  made  the  latest  opportunity  for  ob- 
servation before  going  on  the  track  the  best, 
and  the  duty  to  look  and  to  keep  the  car 
under  such  control  that  it  could  be  stopped 
continued  until  It  was  on  the  point  of  going 
upon  the  railway  track. 

The  distinction  between  this  case  and  the 
case  of  Smith  v.  RaUway  Ck).,  91  Kan.  31, 
136  Paa  930,  decided  at  the  last  sitting,  la 
that  Smith's  view  of  the  track  was  virtually 
obscured  until  he  passed  the  hedge.  When  he 
had  done  this,  moving  at  the  slow  pace  of 
three  miles  per  hour,  the  front  portion  of 
hia  automobile  was  In  danger  from  the  ap- 
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proaching  railway  car  which  was  then  only 
50  feet  away. 

The  stieclal  finding  of  the  Jury  that  the 
plaintiff  exerdaed  reasonable  care,  evidently 
made  to  evade  answering  the  question  to 
whldi  it  was  appended,  avails  nothing  be- 
cause the  other  findings  of  fact  quoted  show 
that  it  is  contrary  to  law. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with 
direction  to  enter  Judgment  for  the  defend- 
ant on  the  findings  of  fact  All  the  Justices 
concurring. 


EWINO  T.  WICHITA  R.  &  LIGHT  CO. 
(Supreme  Court  of  Kansas.     Jan.  10,  1914.) 

fSvUahug  by  the  Court.) 

1.  Tbial  (I  94*)  — Evidence  — Refusai.  to 
Stbikb. 

The  cvermling  of  a  motion  to  strike  out 
testimony,  to  the  admission  of  which  no  ohjec- 
tioD  was  made,  and  wbei;e  the  grounds  of  the 
motion  to  strike  are  not  stated,  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  247;    Dec.  Dig.  {  94.*] 

2.  Gabrieks  (g  347*)— Amghtinq  Stbekt  Gab 

PASaENOEB— CONTBIBUTOBT     NeGUOENCB. 

It  is  not  negligence  per  se  for  a  passenger 

to  alight  from  a  street  car  while  it  is  in  motion. 

[Ed.    Note. — For   other   cases,   see    Carriers, 

Gent.    Dig.    «    1346,    1369-1386,    1388-1397, 

1402;    Dec.  Dig.  i  347.*] 

3.  Cabbiers  «|  298,  816*)  — Injubt  to 
ALIOHTINQ  FAaSENQEK— Neolioerck— Pbe- 
BUMPTION. 

The  mere  fact  that  a  passenger  is  apset  by 
the  motion  in  starting  an  electric  car  does  not 
establish  negligence  in  those  operating  it,  as 
the  movement  may  be  one  that  is  usual  and  in- 
cident to  that  mpans  of  transportation,  but 
proof  of  an  injury  received  by  a  passenger  from 
the  sudden  and  violent  starting  of  a  car  as  he 
was  alighting  therefrom  is  ground  for  an  in- 
ference of  negligence  against  the  railway  com- 
pany. 

[E}d.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1192,  1205,  1206,  1261,  1262, 
1283,  1285-1»4 ;   Dec  Dig.  §S  298,  316.*] 

(Additional  Syllahui  J>y  Editorial  Btaff.) 

4.  Evidence  (|  477*)— Compbtency— Opinion 
-Evidence. 

That  a  witness  is  not  an  expert  does  not 
necessarily  render  him  incompetent  to  testify 
as  to  the  bodily  condition  and  health  of  per- 
sons. 

[EM.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §|  2237-2241;   Dec.  Dig.  §  477.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Ella  B.  Ewlng  against  the  Wich- 
ita Railroad  &  light  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Kos  Harris  and  V.  Harris,  both  of  Wichita, 
for  appellant  Gardiner  &  Bn(^ey,  of 
Wichita,  for  appellee^ 

JOHNSTON,  C.  J.  This  action  was  begun 
by  the  appellee^  Ella  R.  Ewing,  to  recover 
damages  from  the  appellant,  the  Wichita 
Railroad  &  Light  Company,  for  injuries  sus- 


tained by  her  when  alighting  from  one  of  the 
appellant's  cars  which  it  operated  in  the  dt; 
of  Wichita.  On  January  30,  1912,  at  abont 
6:30  p.  m.,  the  appellee  became  a  passenger 
thereon  by  boarding  the  car  on  Pattie  avenne 
to  go  to  Elm  and  Main  streets.  Wlioi  abont 
the  middle  of  the  block  south  of  Elm  street, 
she  pressed  the  button  signaling  the  motor- 
man  to  stop  the  car  to  let  her  off  at  Elm 
street  As  the  car  slowed  down,  she  arose 
from  her  seat  and  proceeded  toward  the  door 
at  the  rear  end  of  the  car.  In  her  arms  sbe 
carried  two  bundles  and  a  fur  muff.  She  tes- 
tified that  it  was  the  custom  for  the  cars  to 
stop  on  the  near  crossing,  but  that  the  car  on 
which  she  was  continued  to  the  middle  of  tbe 
street  before  stopping ;  that  Jnst  as  soon  as 
it  did  stop  she  stepped  out  on  the  platfonn 
and  proceeded  to  aUght;  and  that  just  as  she 
was  abont  to  step  npon  the  gronnd  the  car 
gave  a  sudden  lurch,  throwing  her  violently 
to  the  ground,  from  which  she  sustained 
bruises  and  sprains  and  serious  internal  In- 
juries. She  further  testified  that,  when  she 
proceeded  to  alight  from  tbe  car,  the  con- 
ductor was  not  on  the  rear  platform  bat  was 
Inside  the  car  talking  to  some  other  street 
car  employes.  At  the  trial  of  the  case  the 
Jury  found  for  the  appellee  and  fixed  the 
amount  of  her  recovery  at  $300.  Overruling 
a  motion  for  a  new  trial  made  by  appellant, 
the  court  gave  Judgment  upon  the  verdict 
and  the  company  appeals,  alleging  error  ia 
the  admission  of  evidence,  in  the  instrnctions 
given  to  the  jury,  and  in  the  rulings  upon  the 
special  findings  of  the  Jury. 

[1]  One  witness,  in  answer  to  a  question 
as  to  whether  the  appellee  moved  about  or 
was  able  to  wait  on  herself,  said,  "No,  not 
very  mnch;  it  was  agony  every  time  she 
moved."  To  another  question  as  to  her  con- 
dition at  a  stated  time,  tbe  witness  said  ap- 
pellee seemed  to  be  weak  and  to  suffer  "un- 
told agony."  Appellant  asked  that  tbe  an- 
swers be  stricken  out  but  did  not  state  the 
ground  of  its  request.  No  objections  were 
made  when  the  questions  were  asked,  nor 
were  any  specific  objections  made  to  the  an- 
swers given.  The  trial  court  did  not  know 
whether  the  objection  was  that  the  witness 
was  not  competent  nor  In  a  i)osltion  to  know 
of  the  condition  of  appellee,  or,  If  it  should 
be  assumed  that  she  was  competent  wheth- 
er her  statement  that  the  appellee  was  in 
great  pain  or  agony  was  derived  from  ap- 
pearances or  exclamations  made  at  the  time 
spoken  of. 

[4]  Witnesses,  who  are  not  expert  bat 
have  an  opportunity  to  know,  may  testis  as 
to  the  bodily  condition  and  health  of  persons 
in  certain  cases,  and  their  knowledge  may 
be  gained  from  appearances,  exclamations, 
or  conduct  Betterment  Co.  ▼.  Reeves,  77 
Kan.  Ill,  93  Paa  627,  15  Ann.  Caa  796.  In 
the  absence  of  a  specific  objection,  the  trial 
court  could  not  know  the  ground  of  appel- 
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lant's  motion,  and  tbls  court  can  only  review 
rnllngs  brought  to  tbe  consideration  of  tbat 
coart ;  but  in  no  view  conld  the  admission  of 
tlie  testimony  ha^e  been  prejudicial  error. 
Smith  T.  Morrill,  39  Kan.  666,  18  Pac.  91B; 
Howard  t.  Howard,  62  Kan.  469,  34  Pac. 
1114.  The  objection  that  the  averments  of 
the  ];)etltlon  did  not  warrant  testimony  as  to 
tbe  injury  to  the  Internal  organs  of  tbe  ap- 
pellee resultlnK  from  the  injury  Is  not  sub- 
stantial. 

OThere  was  testimony  offered  that  tbe  ap- 
pellee signaled  the  car  to  stop  at  a  crossing, 
and  that  after  the  car  had  stopped,  and  while 
she  was  In  the  act  of  alighting,  the  car  was 
suddenly  and  violently  started  without  warn- 
ing, throwing  her  upon  the  pavement  and 
causing  the  Injury  for  which  the  action  was 
brought  No  evidence  to  the  contrary  is  be- 
fore na,  as  that  given  in  behalf  of  the  ap- 
pellant has  not  been  abstracted.  The  court, 
boivever,  appears  to  have  instructed  the  jury 
upon  the  theory  that  there  was  some  testi- 
mony upon  which  a  claim  might  be  made 
tbat  appellee  had  undertaken  to  alight  when 
tbe  car  was  in  motion.  After  defining  ordi- 
nary and  contributory  negligence,  the  court 
tnstmcted  the  jury  that:  "If  you  find  that 
tbe  plaintiff  alighted  from  the  defendant's 
street  car  while  it  was  in  motion,  you  are  in- 
structed it  is  not  contributory  negligence 
'per  se'  (tbat  is,  In  and  of  itself)  for  her  to 
bare  so  alighted  from  the  car;  but  tbe  ques- 
tion as  to  whether  this  act  on  her  part  con- 
stttnted  contributory  negligence  depends  up- 
on whether  the  danger  in  alighting  was  so 
obTloos  that  a  prudent  person  under  the  dr- 
cnmstances  would  have  done  so,  and  it  Is  to 
be  determined  by  you  upon  a  conslderatioi) 
of  tbe  rate  of  speed  at  which  tbe  car  was 
moving,  the  conduct  of  those  in  charge  of  the 
car,  the  conduct  of  the  plaintiff,  tbe  fact 
tbat  she  was  carrying  packages,  and  all  the 
circumstances  connected  with  her  act  of 
alighting  from  tbe  car." 

[2]  The  appellant  asked  the  cobrt  to  in- 
stmct  the  Jnry  that,  if  appellee  got  off  the 
car  while  it  was  in  motion,  she  conld  not 
recoTer.  This  request  was  properly  refused, 
as  it  has  been  determined  that:  "A  passenger 
is  not  chargeable  with  negligence,  as  a  mat- 
ter of  law,  merely  because  he  alights  from  a 
street  car  at  a  regular  stopping  place  after 
it  bas  been  practically  stopped  for  that  pur- 
pose." Finger  v.  Railroad  Co.,  85  Kan.  172, 
175.  lie  Pac  366.  See,  also.  A.,  T.  &  S.  F. 
Bid.  Co.  V.  Hughes,  65  Kan.  491,  40  Pac.  919 ; 
Bailroad  Co.  v.  Burrows,  62  Kan.  89,  61  Pac. 
■439;  Hallway  Co,  v.  Loewe,  69  Kan.  843,  74 
I»ac.  234;  BaUway  Co.  v.  HoUoway,  71  Kan. 
1,  80  Paa  81. 

[3]  Although  complaint  is  made  of  the  re- 
ifusal  of  the  court  to  give  an  instruction  to 
the  effect  that,  if  appellee  was  on  the  plat- 
form or  step  of  the  car  and  was  thrown  off 
toy  a  motion  of  the  car,  that  was  not  unusual. 


no  recovery  could  be  had.  An  instruction  up- 
on this  subject  was  given  by  the  conrt,  and  it 
is  one  of  which  at  least  the  appellant  has  no 
reason  to  complain.  It  was:  "You  are  fur- 
ther Instructed  that,  if  yon  find  from  the 
evidence  that  the  plaintiff  got  on  the  step  of 
the  car  while  the  car  was  moving  and  was 
thrown  off  the  car  by  reason  of  a  Jerk  or 
lurch  of  the  car,  and  such  Jerk  or  lurch  was 
only  such  as  was  ordinarily  incident  to  tbe 
running  of  the  car,  she  cannot  recover,  and 
your  verdict  should  be  for  the  defendant" 

Those  accustomed  to  ride  on  cars  operated 
by  electric  power  know  that  there  Is  more  or 
less  of  a  jerk  or  sudden  movement  in  start- 
ing them  which  has  a  tendency  to  disturb 
the  poise  of  standing  passengers.  Movements 
which  are  usual  and  incident  to  that  method 
of  travel  are  anticipated,  and  passengers  or- 
dinarily careful  guard  themselves  against 
their  effect  The  mere  fact  that  a  passenger 
Is  upset  by  a  movement  or  jerk  of  a  car  in 
starting  does  not  necessarily  establish  negli- 
gence In  those  operating  it.  An  unusually 
sudden  or  violent  jerk  or  lurch  a  passenger 
has  no  reason  to  expect,  and  proof  of  an  In- 
jury received  by  a  passenger  from  the  sud- 
den or  violent  starting  of  a  car  as  she  was 
alighting  Is  ground  for  an  inference  that  the 
carrier  was  negligent  Here  there  Is  testi- 
mony that  the  car  stopped  before  appellee 
undertook  to  alight  and  that  while  stepping 
on  the  ground,  the  car  suddenly  and  violently 
started  in  a  manner  which  Indicated  either 
a  defect  in  the  car  or  in  its  operation.  The 
instruction  given  to  the  jury  on  the  subject 
is  as  favorable  to  appellant  as  it  had  a  right 
to  ask. 

There  is  some  complaint  as  to  tbe  instruc- 
tion regarding  the  burden  of  proof,  but  we 
think  no  prejudice  could  have  resulted  from 
it;  neither  is  there  any  good  ground  to  com- 
plain of  the  special  findings. 

The  judgment  will  be  affirmed.  All  tbe 
Justices  concur. 


WALSH  V.  KANSAS  FUEL  CO.  et  aL 
(Supreme  Court  of  Kansas.    Jan.  10,  1914.) 

(SyOalui  ly  the  GourtJ 

1.  Mines  and  Minebals  (§  55*)— StrBFACi  Es- 
tate—Right TO  Subjacent  Support. 

When  the  estate  in  minerals  in  situ  is  sev- 
ered from  the  estate  in  the  surface,  the  owner 
of  the  latter  estate  has  the  right  of  subjacent 
support  fop  the  surface. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §f  153-165;  Dec.  Dig.  ( 
55.*] 

2.  Mines  and  Minekais  (S  65*)  —  Subface 
Estate — Riqht  or  Subjacent  Suppobt — 
Waiveb. 

Where  the  owner  of  land  retains  the  sur- 
face estate  and  conveys  the  estate  in  minerals 
thereunder,  he  may  convey  or  waive  the  right  of 
subjacent  support  for  the  surface,  bat  such 
conveyance  or  waiver  should  not  be  implied 
unless  the  language  of  the  instrument  of  con- 
veyance is  appropriate  therefor  and  clearly  in- 
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(Bcates  such  to  be  fh«  tntention  of  the  parties 
to  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Iflnes  and 
Minerals,  Cent  Dig.  §|  163-166;    Dec.  Dig.  i 
66.*] 
3.  Tbiai,  (I  130*)— Deuubbeb  to  Btidknce. 

Upon  the  trial  of  an  action,  a  demurrer  to 
the  evidence  prodnced  by  the  plaintiff  should 
not  be  sustained  unless  such  evidence  clearly 
disproves  the  plaintiff's  right  of  recovery  or, 
bv  fair  interpretation  and  foil  credence  being 
given  thereto,  it  fails  to  establish  a  canse  of 
action  in  favor  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  332,  333,  33&-341,  365;  Dec.  Dig.  i 
139.*] 

Appeal  from  District  Court,  Cberokee 
Oonnty. 

Action  by  J.  X  Wahsh  against  the  Kansas 
Fnel  Company  and  another.  From  Judgment 
for  defendants,  plaintiff  appeaU.  Revereed 
and  remanded. 

McNeUl  &  McNeill  &nd  J.  N.  Dnnbar,  all 
of  Colomboa,  for  appellant  A.  F.  Williams 
and  Skldmore  &  Walker,  all  of  Columbus, 
and  W.  R.  Thurmond,  of  Kansas  City,  Mo., 
for  appellees. 

SMITH,  J.  The  appellant  was  the  owner 
of  an  80-acre  tract  of  land  in  Cherokee  coun- 
ty and  on  August  1, 1903,  entered  into  a  writ- 
ten contract  with  the  appellee  Barrett,  by  the 
terms  of  which  he  leased  to  Barrett,  bia 
heirs  and  assigns,  the  coal  underlying  the 
tract  of  land,  except  a  strip  of  land  200  by 
900  feet,  particularly  described  therein.  The 
lease  granted  the  further  use  of  the  surface 
for  the  working  and  management  of  the  mine. 
By  its  terms  the  lease  was  to  continue  until 
the  coal  was  worked  out,  unless  sooner  ter- 
minated by  reason  of  the  nonperformance  of 
some  of  the  conditions  therein  stipulated. 
The  lease  also  contained,  among  others,  the 
following  provisions: 

"Said  second  party  agrees  to  work  and 
mine  said  coal  in  a  good,  careful  and  work- 
manlike manner,  and  not  leave  unnecessarily 
any  coal  which  should  be  and  can  be  mined 
with  safety  to'  the  mine  and  miners,  but  said 
second  party  shall  not  be  required  to  work 
low  places  or  roUs  which  cannot  be  mined 
except  at  a  loss." 

"The  consideration  of  the  lease  and  leasing 
of  said  coal  and  surface  rights  as  hereinbe- 
fore described  shall  be  a  royalty  of  10  cents 
per  ton  of  two  thousand  (2,000)  pounds  on  all 
coal  mined  and  removed  from  said  land,  ex- 
cept what  coal  is  necessarily  used  in  operat- 
ing said  mine,  upon  which  no  royalty  is  to 
be  paid." 

The  other  provisions  of  the  lease  are  deem- 
ed immaterial  for  the  purposes  of  this  deci- 
sion. The  lease  was  assigned  by  Barrett  to 
C.  Newlands  and  C.  F.  Spencer  and  by  the 
latter  to  the  Kansas  Fuel  Company  and  Bar- 
rett under  some  arrangement  not  disclosed. 

The  appellant,  in  his  petition,  claimed  a 
large  amount  of  damages  by  reason  of  the 


alleged  fact  that  the  appellees  had  removed 
so  much  of  the  coal  that  they  took  away  the 
subjacent  support  of  the  surface  and  caused 
the  surface  to  fall  and  cave  in. 

The  appellees  answered  separately  and  ad- 
mitted the  execution  of  the  lease  and  the 
assignments  thereof  and  set  up  defenses  to 
plaintiff's  canse  of  action  which  we  need  not 
consider  by  reason  of  the  fact  that  no  trial 
was  had  thereon.  Among  other  defenses,  the 
appellees  pleaded  the  two-year  statute  of 
limitations,  but  it  is  not  contended  that  the 
appellant's  evidence  showed  that  the  action 
was  barred. 

[3]  Upon  the  trial  the  plaintiff  Introduced 
evidence  tending  to  show  that  the  value  of 
the  surface  had  been  greatly  injured  by  the 
removal  of  the  subjacent  support,  and  that 
the  appellees  had  recognized  tlieir  liability 
by  employing  the  appellant  and  others  to  fill 
up  a  large  number  of  cave-ins  which  had  oc- 
curred, and  that  all  the  coal  was  mined  to 
which  the  lease  conveyed  any  right;  and  a 
large  number  of  pits  of  various  sixes  and 
depths  remained,  making  the  land  practical- 
ly worthless  for  either  pasturage  or  farming 
puriwses.  At  the  dose  of  appellant's  evi- 
dence the  appellees  severally  demurred  to 
the  appellant's  evidence,  the  demurrers  were 
sustained  by  the  court,  and  Judgment  was 
rendered  against  the  appellant  for  costs. 

[1,2]  It  is  conceded  by  the  appeUees,  in 
substance,  that  as  a  matter  of  commoa 
right,  when  the  estate  in  minerals  In  dtu 
is  severed  from  the  estate  in  the  surface,  the 
owner  of  the  latter  estate  has  the  right  of  sub- 
jacent support  for  the  surface.  On  the  oth- 
er hand,  it  is  conceded  by  appellant  that  the 
right  to  such  support  may  be  waived  or  con- 
veyed by  the  owner  of  the  surface  estate  to 
the  owner  of  the  mineral  estate. 

Appellees  dte  Qrlffin  t.  Fairmont  Coal 
Co.,  59  W.  Ya.  480,  53  S.  B.  24,  2  L.  B.  A 
(N.  S.)  1115,  in  which  it  Is  said:  "Where  a 
deed  conveys  the  coal  under  a  tract  of  land, 
together  with  the  right  to  enter  upon  and 
under  said  land  and  to  mine,  excavate,  and 
remove  all  of  it,  there  is  no  Implied  itsa- 
vation  in  such  an  instrument  that  the  grantee 
must  leave  enough  coal  to  support  the  sur- 
face in  its  original  position."  Several  other 
authorities  are  cited  by  appellees  which  In 
some  measure  tend  to  support  their  conten- 
tion in  the  case,  but  the  above  case  seems  to 
be  the  strongest  and  most  closely  analogous 
to  the  case  at  bar.  That  decision,  however, 
is  criticised  In  an  editorial  note,  appended, 
in  which  it  is  claimed  that  the  rule  is  not  cor- 
rectly stated  and  numerous  authorides  are 
collated.  That  the  right  to  subjacent  sup- 
port to  the  surface  will  not  be  deemed  to 
have  been  waived,  conveyed  by,  or  lost  to 
the  owner  of  the  surface,  unless  such  dearly 
appears,  from  the  language  used  in  the  con- 
veyance, to  have  been  the  intention  of  the 
parties,  is  sustained  by  numerous  antfaori- 
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ties,  among  which  are  the  following  cases: 
Gambert  y.  Kllgore,  4  Sadler  (Pa.)  84,  6  AQ. 
771;  Nelaon  y.  Hoch,  14  PhlL  655;  Jones 
T.  Wagner,  66  Pa.  429,  6  Am.  Rep.  386 ;  Hor- 
ner y.  Watson,  78  Pa.  242,  21  Am.  Rep.  65 ; 
Coleman  y.  Chadwlck,  80  Pa.  81,  21  Am.  Rep. 
93;  CarUn  ▼.  COiappel,  101  Pa.  348,  47  Am. 
Sep.  722;  Prlngle  T.  Vesta  Coal  Co.,  172 
Pa.  438,  33  AXL  680;  Noonan  y.  Pardee,  200 
Pa.  474,  60  AtL  256,  56  L.  R.  A.  410,  86  Am. 
St  Rep.  722;  WUms  y.  Jess,  84  111.  464,  34 
Am.  Rep.  242;  Uoyd  y.  Oatlln  Goal  Co.,  210 
HI.  460.  71  N.  B.  336;  Mlckle  &  Co.  y.  Doug- 
las, 75  Iowa,  78,  38  N.  W.  198 ;  Bnrgner  y. 
Humphrey,  41  Ohio  St  340;  Williams  y. 
Gibson,  84  Ala.  228,  4  South.  350,  6  Am.  St 
Rep.  368 ;  Yandea  y.  Wright  66  Ind.  319,  32 
Am.  Rep.  108 ;  Maryln  y.  Brewster  Iron  Min- 
ing Co.,  66  N.  Y.  538,  14  Am.  Rep.  322. 

The  contract  In  this  case  Is  not  ambiguous 
In  the  osnal  sense.  The  only  question  Is 
the  legal  effect  of  the  language  used  therein, 
and,  as  we  haye  seen.  It  does  not  clearly  ap- 
pear that  the  right  to  subjacent  support  of 
the  surface  was  Intended  to  be  waived  or 
amveyed  by  appellant  Rettiger  y.  Dannel- 
ly,  91  Kan.  61,  136  Pac.  942. 

Hie  Judgment  Is  reversed,  and  the  case  is 
remanded  for  a  new  triaL  All  the  Justices 
concur. 


SLATE»  y.  ATCHISON,  T.  &  a  F.  RY.  CO, 

et  alt 
(Supreme  Court  of  Kansas.     Jan.   10,  1914.) 

(ByUalHti  iy  the  Oowrt.) 
L  liixrrATioif  or  Aonons  (S  SO*)— Pebsorai. 

iNJURiBS— Violation  of  factobt  Act. 
The  Factory  Act  a<awB  1903,  c.  356 ;  Gen. 
St  1908.  S§  4676-4683)  u  not  a  purely  penal 
Btatate;  on  the  contra^,  it  is  in  part  penal 
and  in  j>art  remediaL  While  the  public  derives 
a  benefit  from  the  enforcement  of  the  law,  the 
immediate  parpose  of  the  statute,  so  far  as  it 
allows  the  injured  party  to  recover,  is  to  af- 
ford compensation,  and  this  part  of  the  statute 
is  purely  compensatory.  Therefore  an  action 
in  favor  of  a  person  injured  by  a  violation  of 
its  provisions  is  not  an  action  for  a  "penalty 
or  forfeitnre,"  but  is  an  action  "for  injury 
to  the  rights  of  another  not  arising  on  con- 
tract," and  is  controlled  by  the  two-year  stat- 
ute of  limitations.  A.,  T.  &  S.  F.  Rid.  Co.  y. 
King,  31  Kan.  708,  3  Pac.  665. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  |  141;   Dae.  Dig.  i  30.*] 

2.  Master  ano  SisyAiiT  H  270*)— Injttbt  to 
SxRyART— Faotobt  Acn. 

Where  the  evidence  tended  to  show  that 
the  plaintiff's  injuries  were  directly  caused  by 
the  uUlure  of  the  defendant  to  furnish  a  guard 
for  the  revolving  knives  of  a  planer,  in  com- 
pliance with  the  provisions  of  section  4  of  the 
Factory  Act  (Gen.  St  1909,  |  4679),  and  it 
was  shown  that  the  machine  was  designed  and 
intended  to  be  provided  with  a  device  known  as 
a  "shavings  exhaust"  consistinK  in  part  of  an 
iron  hood  placed  directly  over  the  knives,  and 
that  this  device  was  not  on  the  machine  when 
the  plaintiff  was  injured  but  was  installed 
shortly  afterwards,  held,  that  the  purpose  for 
wUch  the  device  was  desired  and  used  was 
immaterialj  since  it  condnsively  appeared  that 
when  in  place  it  served  as  a  guard,  and  that 


if  it  had  been  in  place  it  would  have  covered 
the  knives  so  that  the  accident  could  not  have 
occurred. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  913-927,  932;   Dec  Dig. 
{  270.*I 
3w  Masteb  and  Sibvaitt  (|  278*)— Injubt  to 

Sebv ANT  —  Factobt  Act— StmnciBNOT  of 

ByiDBNCK. 

Upon  the  facts  stated  in  the  opinion,  it 
is  held  that  there  was  sufficient  evidence  to 
show  that  it  was  practicable  to  guard  the 
knives  in  the  manner  suggested  in  the  preced- 
ing paragraph,  as  well  as  by  other  methods 
and  appliances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {$  954,  966-958,  960-969, 
972,  977;   Dec  Dig.  I  278.*] 
4.  Mastkb  and  Skbvant  (S  289*)— Injttbt  to 

SxBV ANT  — Factobt  Act  —  BuBinsaiOK  of 

Ibsces— Contbibutobt  Nkgliokncx. 

Since  contributory  negligence  is  not  a  de- 
fense under  the  Factory  Act  (Caspar  v.  Lew- 
in,  82  Kan.  604,  109  Pac  667),  it  is  held  that 
the  trial  court  properly  refused  to  submit  to 
the  jury  the  question  whether  the  plaintiff  was 
neghgent 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1089,  1090,  1092-1132; 
Dec  Dig.  I  289.*] 

Appeal  from  District  Court,  Franklin 
Cotmty. 

Action 'by  John  H.  Slater  against  the  At- 
dilson.  Topeka  &  Santa  F6  Railway  Company 
and  another.  Judgment  for  plaintiff,  and 
defendant  Albert  a  Battdlle  appeals.  Af- 
firmed. 

W.  R.  Smith,  O.  J.  Wood,  and  A  A  Scott, 
all  of  Topeka,  J.  W.  Deford  and  F.  M.  Har- 
ris, both  of  Ottawa,  and  J.  G.  Rosenbeiger 
and  K.  C.  Reed,  both  of  Kansas  City,  Mo., 
for  appellant  W.  J.  Costigan  and  E.  H. 
Gamble,  both  of  Ottawa,  for  appellee. 

■  PORTER,  J.  In  this  action  the  servant 
recovered  judgment  for  injuries  caused  by 
the  failure  of  the  master  to  comply  with  the 
provisions  of  the  Factory  Act  requiring  the 
guarding  of  dangerous  machinery. 

[1]  The  main  question  raised  by  the  de- 
fendant's appeal  is  whether  the  act  is  barred 
by  the  one  year's  statute  of  UmltatlonB, 
which  provides  tliat  "an  action  upon  a  stat- 
ute for  penalty  or  forfeiture,  except  where 
the  statute  Imposing  it  prescribes  a  differ- 
ent limitation,"  shall  be  barred  within  one 
year.  Code,  |  17,  subd.  4  (Gen.  St  1909,  g 
6610).  The  answer  depends  upon  whether 
the  cause  of  action  provided  for  by  the 
Factory  Act  is  one  for  the  recovery  of  a  pen- 
alty or  forfeiture;  in  other  words,  whether 
the  act  itself  is  penaL 

The  defendant  calls  attention  to  the  case 
of  Caspar  v.  Lewin,  82  Kan.  604,  109  Pac 
667,  where  it  was  held  that  neither  contribu- 
tory negligence  nor  assumed  risk  are  defenses 
available  to  the  master  in  an  action  to  re- 
cover under  the  statute.  Our  attention  is 
challenged  particularly  to  certain  expres- 
sions in  the  opinion  in  that  case  where  it  was 
said  that  the  act  is  a   "police   regulation 
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adopted  to  reform  the  Inhumanity  of  factory 
methods" ;  that  the  Legislature,  Instead  of 
attempting  to  enforce  the  act  by  means  of 
a  criminal  prosecution,  saw  fit  to  provide 
"a  civil  remedy  in  damages";  and  that  the 
statute  was  adopted  "as  a  means  of  enforc- 
ing a  positive  duty  enjoined  by  law  in  the 
Interest  of  public  welfare."  Because  of  these 
statements  in  the  opinion,  and  particularly 
because  we  there  construed  the  act  so  as  to 
permit  an  employ^  to  recover  for  injuries 
sustained  by  a  violation  of  its  provisions, 
even  though  he  himself  was  negligent,  it  is 
contended  that  the  court  has  committed  it- 
self to  the  proposition  that  the  act  is  penal 
in  its  nature.  Counsel  strenuously  insist 
that  the  statements  referred  to  were  made 
in  the  opinion  in  Caspar  v.  Lewin  as  grounds 
for  upholding  the  constitutionality  of  the 
act;  and  it  is  intimated  that,  having  so 
ruled  in  order  to  save  the  act  from  the 
charge  of  unconstitatlonality,  we  cannot  now, 
"without  bending  the  law  to  salt  the  exigen- 
cies of  each  particular  case,"  do  otherwise 
than  declare  the  act  to  be  penaL 

In  the  briefs  it  is  said:  "Counsel  for  ap- 
pellee are  asking  this  court  to  put  Itself  in 
the  abominable  position  of  saying  JJiat  this 
statute  Is  a  penalty  to  save  it  from  uncon- 
stitutionality as  It  did  say  in  Caspar  v. 
Lewin,  while  at  the  same  time  saying  In  the 
case  at  bar  that  it  is  not  a  penalty  in  order 
to  save  this  case  from  the  bar  of  the  stat- 
ute of  limitations." 

It  may  be  remarked,  in  passing,  that  some 
of  the  arguments  advanced  in  this  case,  like 
the  arguments  leveled  against  the  power  of 
the  state  to  enact  the  factory  law  at  all, 
would  have  carried  far  more  persuasive 
force  80  or  40  years  ago  than  in  this  year  of 
grace,  not  because  there  has  been  any  change 
In  the  principals  of  law  which  control  in  the 
construction  of  statutes,  nor  because  the  po- 
lice power  of  the  state  has  been  enlarged. 
The  state  has  always  possessed  the  power  to 
enact  such  a  law.  Balch  v.  Olenn,  86  Kan. 
735, 119  Pae  67,  43  I*.  K.  A-  (N.  B.)  1080,  Ann. 
Cas.  1913A,  406. 

The  police  power  inherent  in  ail  govern- 
ment was  Just  as  broad  40  years  ago  as  it  is 
to-day;  but  laws  of  this  character  were  ab- 
sent from  the  statute  books  because  at  that 
time  public  sentiment  had  not  crystallized  in- 
to a  demand  for  their  enactment  For  in- 
stance, it  is  altogether  probable  that,  if  Con- 
gress Iiad  attempted  40  years  ago  to  enact 
the  stringent  provisions  of  the  Safety  Appli- 
an(«  Law  requiring  interstate  railways  to 
equip  their  trains  with  safety  devices  for 
the  protection  of  the  lives  and  limbs  of 
their  employ^,  the  law  wonld  have  been  de- 
clared unconstitutionaL  Yet  only  the  other 
day  the  law  was  again  upheld  and  at  the 
same  time  construed  as  intended  by  Congress 
to  permit  an  employ^,  who  was  injured  by 
a  failure  to  comply  with  Its  provisions,  the 
right  to  recover  damages  regardless  of  the 
ancient  doctrine  of  "assumed  risk,"  and  not- 


withstanding his  injuries  were  occasioned  by 
his  "contributory  n^Ugenoe."  St  Lonis,  I. 
Bt  &  S.  R.  Co,  V.  Taylor,  210  U.  S.  281,  28 
Sup.  Ct  616,  S2  L.  Ed.  1061.  And  see.  Brink- 
meier  t.  Hallway  Co.,  81  Kan.  101,  105  Paa 
221. 

Society  has  made  rapid  progress  in  recent 
years  In  the  development  of  humanitarl&n 
ideas  and  in  a  broader  realization  of  the 
power  of  the  state  and  the  obligations  rest- 
ing upon  it  to  enact  laws  to  prevent  the 
frightful  toll  of  death  and- disability  in  haz- 
ardous occupations  and  in  the  use  of  dan- 
gerous machinery.  Legislation  has  followed 
with  somewhat  halting  steps;  and  the  courts 
have  quite  generally  responded  to  the  awak- 
«ied  public  conscience,  albeit  their  progress 
has  naturally  been  slower  than  that  of  Leg- 
islatores.  We  find  no  difiSculty  in  determin- 
ing that  the  statute  is  so  far  remedial  in  its 
character,  notwithstanding  some  of  its  pro- 
visions, ttiat  the  cause  of  action  is  not  for 
the  recovery  of  a  penalty  or  forfeiture.  And 
this  we  shall  undertake  to  demonstrate,  con- 
fident that  it  can  be  accomplished  without 
embarrassment  to  the  court  and,  we  tmst, 
without  bending  the  law  to  suit  any  sniq)os- 
ed  exigencies  of  this  or  any  particular  case. 

It  may  be  conceded  that  there  is  a  con- 
flict of  authority  in  the  various  states  as  to 
whether  such  statutes  should  be  regarded  as 
penal;  but  it  ia  not  believed  there  la  any 
conflict  in  the  decisions  of  this  court  Ac- 
tions to  recover  on  statutes,  which  allow 
double  or  treble  damages,  as  for  catting  or 
carrying  away  timber  (Gen.  St  1909,  {  9692), 
are  held  to  be  controlled  by  the  one-year 
statute.  In  Sullivan  v.  Davla,  29  Kan.  28, 
34,  it  was  said:  "Where  more  than  actual 
compensatiou  is  asked,  it  is  by  virtue  of 
some  express  statute,  and  the  excess  Is  by 
such  statute  given  in  the  way  of  penalty." 

Actions  brought  under  the  statutes  for 
failure  to  comply  with  a  proper  demand  for 
the  release  of  mortgages  are  barred  by  the 
one-year  limitation,  because  the  plaintUT  In 
such  a  case  is  permitted  to  recover  the  sum 
of  $100  and  attorney's  fees  without  regard 
to  whether  he  has  been  damaged  at  all.  The 
right  to  recovery  under  such  statutes  has 
been  held  penal  and  not  In  any  sense  com- 
pensatory (Hall  T.  Hurd,  40  Kan.  374,  19 
Pac.  802;  Joyce  ▼.  Means,  41  Kan.  234,  20 
Pac.  853;  Wey  t.  Schofleld,  53  Kan.  248,  36 
Pac.  333),  and  so  the  statute  providing  for 
amercing  a  sheriff  for  failure  to  execute  pro- 
cess (Gen.  St  1909,  §  6339;  Code  Civ.  Proc 
I  743)  has  been  held  penal  and  not  compen- 
satory, for  the  reason  that  the  delinquent 
oflicial  may  be  amerced  In  a  sum  not  ex- 
ceeding 11,000,  In  additton  to  being  liable 
for  any  injuries  sustained  by  the  aggrieved 
person.  See,  also,  Beadle  v.  EL  C,  Ft  S.  & 
M.  Rid.  Co.,  48  Kan.  379,  29  Pac.  696,  where 
Judgment  against  the-  plaintlfl  on  a  demurs 
rer  to  his  petition  was  affirmed  on  the  ground 
that  his  action  was  barred  by  the  one-yeai 
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statute;  the  action  being  to  recover  a  for- 
feiture of  three  times  the  actual  damages 
sustained.  It  was  a  penalty  allowed  against 
a  railroad  for  charging  one  person  more  than 
It  charged  others  for  the  same  service.  In 
MUUng  Co.  T.  RaUway  Co.,  82  Kan.  2S6,  106 
Paa  137,  the  one  year's  statute  was  applied 
to  an  action  under  the  demurrage  statute, 
which  proTldes  that  a  person  Injured  by  the 
failure  of  a  railway  company  to  furnish  cars 
may  recover  as  exemplary  damages  the  sum 
of  SB  per  day  for  each  car.  The  statute  was 
held  not  merely  compensatory  but  penal. 
This  conrt  has  uniformly  refused  to  enforce 
wrongful  death  statutes  of  other  states  pro- 
viding for  a  fixed  recovery  or  nothing,  re- 
gardless of  actual  damages.  Hamilton  v.  H. 
&  St  J.  Rid.  Co.  a888)  39  Kan.  56,  18  Pac. 
57;  Dale  v.  Railroad  Ca  aSOT)  57  Kan. 
eoi,  47  Pac  521;  Matheson  v.  Railroad  Co. 
(1900)  ei  Kan.  667,  60  Pac.  747;  Rochester 
V.  Express  Co.  a912)  87  Kan.  164,  123  Pac. 
729,  40  li.  R.  A.  (N.  S.)  1005. 

In  Frame  v.  Ashley,  69  Kan.  477,  478,  53 
Pac.  474,  475,  the  three  years'  statute  of 
limitation  was  held  to  apply  to  an  action 
against  a  bank  oflScer  for  receiving  deposits 
in  an  Insolvent  bank  where  the  purpose  of 
the  action  was  for  recovery  of  the  deposit. 
The  sole  question  there  was  whether  the 
action  waa  upon  a  "liability  created  by  stat- 
ute" or  "upon  a  statute  for  penalty  or  for- 
feiture." In  the  (pinion  was  said:  "The 
general  rule  Is  that  a  statutory  obligation  to 
pay  damages  which  the  common  law  does 
not  give  Is  'a  liability  created  by  statute,' 
where  the  damages  awarded  are  limited  to 
compensation,  limited  to  an  amount  which 
merely  makes  the  Injured  person  whole.  The 
general  rule  also  Is  that  a  statutory  obliga- 
tion to  pay  an  amount  beyond  compensation, 
to  submit  to  more  than  the  simple  redress 
of  the  wrong  done,  to  pay  not  merely  In  re- 
spect of  the  deserts  of  the  injured  person 
but  as  punishment  for  the  wrong  done,  is  a 
penalty.  Tested  by  these  simple  rules  the 
case  Is  easy  of  solutton."  Referring  to  the 
statute  giving  a  mortgagor  the  right  to  re- 
cover $100  for  failure  to  release  a  satisfied 
mortgage,  the  opinion  said:  "There  is  no 
analogy  between  these  statutes  and  the  one 
imder  consideration.  The  latter  gives  com- 
pensation, nothing  more,  and  permits  noth- 
ing less.  The  former  gives  a  fixed  sum,  Ir^ 
respective  of  the  damages  actually  sustain- 
ed. Damages  from  failure  to  enter  satis- 
faction of  a  mortgage  may  be  very  great 
It  may  be  that  none  whatever  occur.  Wheth- 
tf  great  or  small,  or  none  at  all,  the  amount 
recoverable  Is  fixed  arbitrarily  at  $100."  59 
Kan.  480,  481,  53  Pac.  475.  The  conclusion 
reached  was  that  the  statute  Imposed  a  li- 
ability for  compensation  only;  that  it  was 
remedial,  and  therefore  not  barred  by  the 
one-year  statute. 

The  conrt  quite  recently  had  before  it  the 
question  whether  a  Colorado  statute  was 
137P.-W 


penal  In  the  International  sense,  so  that  it 
could  not  be  enforced  here.  Machinery  Co. 
V.  Smith,  87  Kan.  831,  124  Pac  414,  41  L.  R. 
A.  (N.  8.)  879.  The  statute  Imposed  a  liabil- 
ity upon  stockholders  of  a  Colorado  corpora- 
tion, and  It  was  sought  to  maintain  an  action 
in  the  courts  of  Kansas  to  recover  thereon. 
Notwithstanding  the  fact  that  the  Colorado 
courts  had  already  declared  the  statute  to 
be  penal  In  the  sense  that  it  was  barred  by 
a  statute  of  limitations  similar  to  the  one  In- 
volved In  this  case,  we  held  that  the  action 
might  be  maintained  for  the  reason  that  the 
statute  authorized  an  Individual,  who  had 
sustained  a  loss  by  Its  violation,  to  recover 
compensation.  The  opinion  was  placed 
squarely  ujwn  the  well-recognized  distinction 
between  a  statute  entirely  penal  and  one 
which  Is  In  part  remedial.  In  the  opinion  It 
was  said:  "The  statute  is  beyond  doubt  pe- 
nal In  a  certain  sense.  And  It  has  often  been 
broadly  stated  that  a  penal  statute  has  no 
extraterritorial  force  and  will  not  be  execut- 
ed by  the  courts  of  another  state  or  country. 
A  distinction  has  been  made,  however,  be- 
tween statutes  which  are  entirely  penal,  their 
sole  purpose  being  to  pdnlsh  a  violation  of 
the  law  for  the  public  benefit,  and  those 
which  are  in  part  compensatory,  the  violator 
being  required  to  make  good  to  an  individual 
a  possible  loss  having  some  connection  with 
his  default  It  Is  universally  held  that  stat- 
utes of  the  former  character  can  be  executed 
only  by  the  sovereignty  enacting  them.  But 
by  the  weight  of  later  authority,  and  as  we 
think  by  the  better  reason,  actions  may  be 
maintained  anywhere  to  enforce  the  liability 
to  an  Individual,  created  by  statutes  of  the 
latter  kind.  Cases  on  both  sides  of  the  ques- 
tion are  collected  In  1  Cook  on  Corporations 
(6th  Ed.)  I  223,  pp.  B86-;i88,  and  In  3  Clark 
&  Marshall  on  Private  Corporations,  |  833." 
87  Kan.  332,  333,  124  Pac  414,  41  L  R.  A. 
(N.  S.)  879.  The  opinion  cites,  as  the  leading 
case  on  the  subject,  Huntington  v.  Attrlll, 
146  U.  S.  657,  18  Sup.  Ct  224,  36  L.  EM.  1123, 
and  quotes  from  the  opinion  in  that  case 
where  it  was  said,  referring  to  statutes  which 
are  In  part  compensatory:  "As  the  statute 
imposes  a  burdensome  liability  on  the  of- 
ficers for  their  wrongful  act,  it  may  well 
be  considered  penal,  in  the  sense  that  It 
should  be  strictly  construed.  But  as  it  gives 
a  dvU  remedy,  at  the  private  suit  of  the 
creditor  only,  and  measured  by  the  amount 
of  his  debt.  It  is  as  to  him  clearly  remedial 
To  maintain  such  a  suit  is  not  to  administer 
a  punishment  Imposed  upon  an  oflTender 
against  the  state  but  simply  to  enforce  a 
private  right  secured  under  its  laws  to  an 
individual.  We  can  see  no  just  ground,  on 
principle,  for  holding  such  a  statute  to  be  a 
penal  law,  in  the  sense  that  it  cannot  be  en- 
forced in  a  foreign  state  or  country."  87 
Kan.  334,  124  Pac  415,  41  L.  R.  A.  (N.  S.) 
379. 
In  State  t.  Pfefferl^  3S  Kan.  718,  7  Pac 
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687,  Emit  was  broaght  under  section  4373, 
General  Statutes  1909,  to  recover  a  fine  and 
costs  taxed  as  a  lien  upon  real  estate  where 
the  owner  had  unlawfully  permitted  the  sale 
of  Intoxicating  liquors.  The  trial  court  held 
the  action  barred  by  the  one-year  statute. 
The  Judgment  was  reversed,  and  It  was  held 
that  the  action  was  upon  "a  liability  created 
by  statute"  and  not  an  action  for  a  penalty 
or  forfeiture.  Other  ELansas  cases  to  the 
same  general  effect  are  Dureln  v.  Fontlous, 
34  Kan.  353,  8  Pac.  428;  State  v.  Snyder, 
34  Kan.  425,  8  Pac.  860 ;  Snyder  v.  State,  40 
Kan.  643,  20  Pac.  122;  State  v.  Alexander, 
84  Kan.  393,  114  Pac  241.  The  DurdUi  Case 
was  a  suit  under  section  4370,  General  Stat- 
utes 1909,  by  minor  children  to  recover  dam- 
ages on  account  of  liquor  sold  to  their  father. 
Tbe  judgment  was  reversed  upon  another 
point ;  but  In  the  opinion  the  court  ruled  that 
the  action  was  not  one  for  a  forfeiture  or 
penalty,  and  was  therefore  not  controlled  by 
the  one-year  statutei  Cases  from  other 
courts  directly  In  point  are  Coy  v.  Jones,  30 
Neb.  798,  47  N.  W.  208,  10  L.  R.  A.  688 ;  State 
V.  A.  C.  Ij.  R.  Co.,  66  Fla.  617,  47  South.  969, 
82  L.  R.  A.  (N.  S.)  639 ;  Woolverton  et  aL  t. 
Taylor  et  aL,  132  lU.  197,  28  N.  E.  1007,  22 
Am.  St  Rep.  521;  Bell  v.  Farwell,  176  111. 
489,  52  N.  E.  346,  42  Lr.  R.  A.  804,  68  Am.  St 
Sep.  194;  Gardner  t.  N.  Y.  &  N.  E.  R.  R. 
Co.,  17  R.  I.  790,  24  Aa  831 ;  Homor  v.  Hen- 
olng  et  al.,  93  U.  S.  228,  23  L.  Ed.  879.  See, 
also,  Sutherland  on  Stat  Const  {  208,  and 
cases  cited. 

In  Caspar  v.  Lewln  the  court  was  not  con- 
sidering the  question  of  limitations,  and  there 
was  no  intention  in  any  of  the  language  there 
used  to  declare  that  a  cause  of  action  under 
the  Factory  Act  is  for  the  recovery  of  a 
penalty  or  forfeiture.  Wliile  the  public  de- 
rives a  benefit  from  the  enforcement  of  the 
law,  the  Immediate  purpose  of  the  statute, 
so  far  as  it  allows  the  Injured  party  to  re- 
cover, is  to  afford  compensation.  Under  the 
authority  of  A.,  T.  &  S.  F.  Rid.  Co.  v.  King, 
31  Kan.  708,  3  Pac.  666,  the  action  is  con- 
trolled by  the  third  subdivision  of  section  17 
of  the  Code  (section  5610,  Gen.  Stat  1909) 
and  must  be  brought  within  two  years,  being 
an  action  "for  Injury  to  the  rights  of  another 
not  arising  on  contract,"  and  not  enumerated 
in  the  subsequent  clauses  of  the  section. 

The  verdict  of  the  jury  was  in  favor  of  the 
defendant  railway  company,  and  against  the 
defendant  A.  C.  Battelle,  and  he  is  the  only 
appellant  As  against  him,  the  action  was 
brought  within  less  than  two  years  from  the 
time  it  accrued,  excluding  the  periods  during 
which  he  was  absent  from  the  state. 

[2]  There  remain  for  consideration  some 
complaints  of  error  in  the  admission  of  evi- 
dence and  in  the  instructions,  and  the  fur- 
ther contention  that  on  the  undisputed  evi- 
dence a  verdict  should  have  been  directed  for 
the  defendant  We  deem  it  unnecessary  to 
enter  into  a  minute  description  of  the  ma- 


chine at  which  the  plaintiff  was  Injured.  It 
was  a  new  machine  of  the  latest  and  most 
modem  type  of  construction  and  Imd  only 
been  installed  about  two  weeks.  It  was 
known  as  a  "20-12  Boss  planer" ;  the  fignres 
indicating  that  It  was  designed  to  plane  a 
timber  with  the  maximum  thickness  of  20 
inches  by  12  inches.  The  knives  were  oo 
"cylinder  heads"  located  inside  the  external 
frame  work  on  the  bed  of  the  machine,  and 
moved  at  the  rate  of  3,000  revolutions  a  min- 
ute. The  timber  was  fed  Into  the  machioe 
from  one  end  automatically,  so  that  a  person 
was  in  no  danger  of  coming  in  contact  with 
the  knives  while  feeding  the  machine.  Un- 
der the  cylinder  heads  there  was  a  spiral 
trough  into  which  the  shavings  were  thrown 
by  the  current  of  air  created  by  the  revolv- 
ing knives,  and  the  shavings  would  be  dis- 
charged at  one  side  of  the  machine. 

The  plaintiff  was  37  years  of  age,  had 
worked  In  different  shops,  and  had  been  work- 
ing at  this  plant  about  seven  months.    Be 
was  in  sole  charge  of  the  madiine  and  of 
the  men  who  were  assisting  him.    On  the  day 
of  the  accident  a  pile  of  shavings  on  the  fioor 
was  permitted  to  grow  to  such  dimensions 
that  the  shavings  did  not  escape  from  tlie 
trough    and    the   machine   became   dogged. 
The  plaintiff  took  an  air  hose,  to  which  an 
iron   nozzle  was  attached,  and  which  was 
connected  with  a  compressed  air  system,  and 
for  the  purpose  of  blowing  the  shavings  away 
from  the  upper  knife  head,  and  without  stop> 
ping  the  machine,  stood  near  the  machine, 
and  with  the  nozzle  in  his  left  hand  directed 
an  air  blast  against  the  revolving  knives. 
While  doing  this  the  nozzle  in  some  way  be- 
came entangled  in  the  knives,  and  his  left 
hand  was  drawn  in  and  cut  off  at  the  wrist 
As  before  stated,  the  machine  had  not  been 
installed  but  a  short  time,  and  one  of  tbe 
parts  known  as  the  "shavings  exhaust"  bad 
not  been  placed  upon  It  at  the  time  the  plain- 
tiff was  Injured.    It  was  placed  thereon  soon 
after  the  accident  occurred.    The  testimony 
shows  that  this  shavings  exhaust  consisted  of 
a  metal  pipe  or  iron  boxing  running  up  from 
above  the  knife  heads  to  a  fan,  and  that  tbe 
exhaust  of  air  carried  the  shavings  awav 
from  the  top  of  the  upper  knife  head.   Di- 
rectly over  the  knife  heads  there  was  an  iron 
flange  upon  which  the  pipe  or  boxing  of  tbe 
exhaust  was  intended  to  rest    The  fan  and 
some  portions  of  the  material  for  the  con- 
struction of  the  shavings  exhaust  were  in  tlie 
shop;    other  parts  were  missing;    and,  be- 
cause another  planer  had  broken  down,  tbe 
new  machine  was  started  in  operation  with- 
out waiting  until  the  material  for  tbe  ex- 
haust arrived,  and  had   been   operated  for 
two  weeks  without  a  shavings  exbanst    It 
was  shown  by  plaintiff's  evidence  that  tbe 
hood  of  the  exhaust,  if  it  had  been  to  place, 
would  have  set  down  over  the  knife  beads^ 
like  a  box.     "When  it  is  down  it  completely 
covers  the  knives  of  the  upper  head." 

[3]  The  contention  is  made  tliat  the  ondls- 
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pnted  evldeDce  shows  fhat  It  was  not  practi- 
<-abIe  to  gtiard  the  knlTes  against  snch  an  op- 
eratton  as  the  plaintiff  was  attempting  to 
perform.  We  think  the  nndlspnted  evidence 
is  dearly  the  other  way.  Mr.  Battelle  was 
a  witness  and  was  very  fair  and  frank  In  his 
testimony.  While  he  testified  that  the  only 
reason  considered  In  going  to  the  exi>ense  of 
installing  the  shavings  exhaust  system  was 
an  economic  one  for  saving  the  cost  of  labor 
In  carrying  the  shavings  away,  he  was  asked 
whether  it  server  as  a  guard  or  acts  as  a 
gnard  over  the  upper  knives.  His  answer 
was :  "It  Is  a  gnard,  of  course,  so  long  as  It 
is  down  over  the  head  and  In  its  place  on  the 
bed ;  as  long  as  it  la  not  removed  It  covers 
the  knives  so  they  cannot  be  reached."  He 
also  testified  that  the  usual  method  of  re> 
moving  shavings  that  have  accumulated  on 
the  knives  is  to  use  the  air  blast  Witnesses 
for  the  plaintiff  testified  that  the  effect  of 
haying  the  shavings  exhaust  in  its  place  was 
that  it  served  as  a  guard,  or,  in  other  words, 
while  it  was  In  place  it  would  be  impossible 
for  an  accident,  such  as  that  by  which  the 
plaintiff  was  injured,  to  occur.  In  addition, 
there  was  testimony  of  the  plaintiff  tending 
to  show  that  it  was  practicable  to  guard  the 
machinery  by  other  devices;  and  all  of  this 
was  a  question  for  the  Jury,  if  there  had 
been  no  testimony  at  all  upon  that  subject 
Bubb,  Adm'z,  T.  Railway  Co.,  89  Kan.  303, 
131  Pac:  575.  It  is  wholly  unimportant  that 
the  main  purpose  of  the  shavings  exhaust 
'  was  to  carry  away  shavings  from  the  knife 
heads.  The  evidence  conclusively  shows  that 
If  it  had  been  In  place  it  would  have  covered 
the  knives  so  that  this  accident  could  not 
have  occurred. 

In  Caspar  v.  Lewin,  82  Kan.  604, 109  Pac. 
657,  It  was  expressly  ruled  that  the  burden 
is  upon  the  defendant  under  the  Factory 
Act  to  prove  that  it  was  not  practicable  to 
guard  the  machinery.  We  are  not  inclined 
to  reconsider  that  ruling  or  to  restate  the 
principles  upon  which  the  decision  rests. 

But  the  ingenuity  of  counsel  is  not  satis- 
fled  with  the  general  contention  that  it  was 
impracticable  to  guard  these  knives  nor 
with  the  claim  that  the  shavings  exhaust 
was  not  intended  as  a  gnard.  It  appears 
from  the  evidence  that  the  hood  of  the  ex- 
haust Is  designed  to  be  raised  and  lowered, 
as  occasion  may  require,  by  means  of  a  rope 
and  pulley;  and  evidence  was  offered  tend- 
ing to  show  that  even  with  the  exhaust  sys- 
tem in  operation,  the  knives  sometimes  be- 
came clogged  with  shavings,  especially  when 
wet  or  very  heavy  lumber  is  being  planed, 
and  that  when  this  occurs  it  is  customary  to 
raise  the  hood,  stop  the  machine,  and  use  the 
air  blast  to  blow  the  shavings  away.  It  is 
nrged  that  by  neglecting  to  keep  the  pile  of 
shavings  away  from  the  trough  the  plaintiff 
had  created  a  situation  in  which  it  would 
have  been  necessary  for  him  to  raise  the 
hood  In  order  to  dislodge  the  shavings ;  and 
that  U,  in  snch  a  situation,  he  had  attempt- 


ed this  without  first  stopping  the  machine, 
the  injury  would  have  occurred  in  the  same 
way.  In  support  of  this  contention,  the  re- 
cent case  of  Weeks  t.  Seymour  Packing  Co., 
90  Kan.  365,  133  Pac.  713,  is  dted.  There 
the  action  was  under  the  Factory  Act  for 
failure  to  guard  an  elevator.  It  was  nec- 
essary for  the  plaintiff  to  gain  access  to  a 
fuse  box  in  the  elevator  shaft  The  shaft 
was  protected  by  a  movable  horizontal  bar. 
He  testified  that  the  bar  was  down  at  the 
time  of  the  accident;  that  he  put  it  down 
himself;  that  it  was  about  three  feet  from 
the  fioor;  and,  that  whUe  he  was  leaning 
over  the  bar  and  examining  the  fuse  box, 
the  elevator  was  lowered  from  the  floor 
above  and  injured  him.  It  was  held  that  un- 
der the  facts  of  that  case  there  was  no  evi- 
dence that  the  failure  to  Inclose  the  elevator 
contributed  to  his  Injury.  It  was  suggested 
in  the  opinion  that  had  the  elevator  been 
inclosed  with  a  door,  he  would  have  been 
compelled  to  open  It  in  order  to  reach  the 
fuse  box  and  to  have  stood  partially,  at  least 
over  the  shaft  A  rehearing  has  been  grant- 
ed in  that  case,  and  therefore  the  defendant 
cannot  rely  upon  it  as  authoritative.  How- 
ever, the  principles  upon  which  it  was  de- 
cided can  have  no  application  to  the  facts 
In  this  case.  The  defendant's  contention 
rests  merely  upon  a  theory  as  to  what  might 
possibly  have  occurred  if  the  knives  had  in 
fact  been  guarded  by  the  presence  of  the 
hood,  and  plaintiff  had  removed  the  protec- 
tion. The  application  of  the  Factory  Act 
must  be  determined  upon  the  undisputed 
facts  as  they  exist.  Instead  of  upon  pure 
speculation  of  what  might  have  happened 
upon  a  wholly  different  state  of  facts. 

It  does  not  appear  that  th6  plaintiff  was 
allowed  to  state  his  conclusions  respecting 
either  the  practicability  of  guarding  the  ma- 
chine or  that  the  hood  was  installed  or  in- 
tended as  a  guard.  He,  as  well  as  the  de- 
fendant and  other  witnesses,  testified  that 
it  served  the  purposes  of  a  guard  when  in 
place.  It  was  not  contended  at  the  trial 
that  the  sole  purpose  of  Its  installation  was 
to  provide  a  guard ;  nor  Indeed  was  it  nec- 
essary to  show  that  such  was  its  purpose. 
As  we  have  aeesi,  the  intention  with  which  it 
was  installed  was  not  controlling,  since  it 
conclusively  appears  that  the  machine  was 
designed  to  have  such  a  device,  and  that 
when  installed  It  served  the  purpose  of  a 
guard.  Moreover,  there  was  evidence  from 
which  the  Jury  could  have  found  that  it  was 
practicable  to  guard  the  knives  by  other 
methods  and  appliances. 

[4]  The  court  properly  instmcted  that  the 
plaintiff  could  not  recover  If  the  Jury  found 
from  the  evidence  that  it  was  Impracticable 
to  guard  the  knives  so  as  to  prevent  the  oc- 
currence of  the  accident  Contributory  neg- 
ligence is  not  a  defense  under  the  Factory 
Act  (Caspar  ▼.  Lewin,  82  Kan.  604,  109  Pac. 
657) ;  and  it  was  not  error  to  refuse  to  sub- 
mit to  the  Jury  the  question  of  whether  the 
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plalntlir  waa  negligent  If  the  direct  canae 
of  the  Injury  was  the  failure  to  provide  a 
guard,  Ms  negligence  could  not  have  been 
more  than  a  contributing  cause.  What  has 
been  said  respecting  the  various  contentions 
of  the  defendant  makes  It  unnecessary  to 
consider  in  detail  the  objections  urged 
against  other  instructions.  It  Is  suflSclent 
to  say  that  the  instructions  fairly  defined 
the  issues. 

We  discover  no  error  In  the  record,  and 
the  Judgment  will  be  afSrmed.  All  the  Jus- 
tices concurring. 


KTMBATJ^  et  aL  v.  EDWARDS.! 
(Supreme  Court  of  Kansas.    Jan.  10,  1914.) 

(Byllabu*  (y  the  Court.) 

1.  Apfbai.  and  Ekbob  (i  1054*)— Hasmlbss 
Ekbob— Admission  or  £}vidence. 

The  record  in  this  case  discloses  compe- 
tent evidence  to  support  the  judgment  which 
was  rendered  In  a  cause  tried  to  the  court; 
and,  since  it  does  not  appear  that  the  admis- 
sion of  Improper  evidence  affected  the  result, 
the  judgment  is  affirmed.  McCready  v.  Crane, 
74  Kan.  710,  88  Pac.  748. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4185,  4186;  Dec.  Dig.  S 
1054.*] 

(Ad^tional  ByUaiut  hy  Editorial  Staff.) 

2.  Evidence  (§  121*)  —  Heabsay  —  DKOi.AaA- 

TIONS  OF  OWNEBSBIF— Res   GESTiB. 

In  an  action  to  recover  corporate  stock 
represented  by  a  certificate,  declarations  of 
ownership  made  by  a  person,  since  deceased, 
among  whose  papers  the  certificate  was  found 
after  liis  death,  were  admissible  as  part  of 
the  res  geate  to  explain  liis  possession  of  the 
certificate. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |S  803,  807-838,  1117,  1119;  Dec. 
Dig.  i  12l*] 

Appeal  from  District  Court,  Labette 
County. 

Action  by  Helen  W.  Kimball  and  others 
against  E.  H.  Edwards.  From  the  Judgment, 
plaintiffs  appeal.    Affirmed. 

Kimball  &  Osgood,  of  Parsons,  for  appel- 
lants. W.  D.  Atkinson  and  John  Madden, 
both  of  Parsons,  for  appellee. 

PORTEB,  J.  In  this  action  plaintiffs 
sought  to  recover  13%  shares  of  the  capital 
stock  of  the  Parsons  Water  Supply  &  Power 
Company,  alleging  in  their  petition  that  the 
sliares  b^onged  to  them  but  liad  been  wrong- 
fully transferred  to  the  defendant  The  an- 
swer made  specific  denials  of  some  of  the  al- 
legations and  a  general  denial  of  the  others. 
The  cause  was  tried  without  a  jury,  and  the 
court  found  that  the  shares  In  question  be- 
longed to  the  defendant,  but  that  he  was  In- 
debted to  the  plaintiffs  for  the  value  thereof; 
and  accordingly  Judgment  was  rendered  in 
favor  of  the  plaintiffs  for  the  book  value  of 
the  stock,  $1,250.  The  costs  were  adjudged 
against  the  plaintiffs  for  the  reason  that  be- 
fore the  commencement  of  the  action  the  de- 


fendant had  offered  to  pay  the  value  of  the 
shares.  From  this  judgment  the  plaintiOs 
have  appealed. 

Charles  H.  Kimball,  a  resident  of  Parsons, 
died  Intestate  In  1907,  leaving  as  his  heirs 
his  widow,  Helen  W.,  and  five  sons,  four  of 
whom  with  their  mother  are  the  plalntiSs. 
C.  W.  Kimball,  the  other  son,  was  one  of  the 
administrators  of  his  tether's  estate.  The 
Kimball  Investment  Company  was  organized 
in  1907  for  the  purpose  of  holding  and  man- 
aging the  property  of  the  estate.  At  the  time 
of  his  death  Charles  H.  Kimball  and  E.  H. 
Edwards  were  the  owners  of  most  of  the 
stock  of  the  Parsons  Water  Supply  &  Power 
Company;  they  practically  owned  the  plant 
and  had  operated  It  since  1884.  For  a  great 
many  years  they  had  been  engaged  in  nnmet^ 
ous  business  dealings  in  which  the  profits 
and  losses  were  shared  equally.  Their  real 
estate  stood  in  the  name  of  Edwards  'ft  Kim- 
ball as  partners,  and  their  friendly  relations 
and  confidence  appear  to  have  continued  un- 
broken nntU  the  death  of  Charles  H.  Kim- 
ball. The  evidence  shows  that  there  was  an 
agreement  between  them  that  their  interests 
in  the  water  company  should  be  equal;  that 
whenever  one  purchased  outstanding  stock 
he  would  divide  it  with  the  other,  each  pay- 
ing an  equal  share  of  the  cost  The  arrange- 
ment was  In  force  at  the  time  of  the  death  of 
Charles  H.  Kimball,  although  some  certifi- 
cates of  stock  which  had  been  held  by  him 
for  several  years  had  not  been  divided.  This 
controversy  arose  over  a  certificate  for  20 
shares  of  the  stock  Issued  In  the  name  of  A 
Matthewson  which  was  found  in  the  private 
papers  of  Charles  H.  Kimball  after  his  deatlL 
The  evidence  shows  that  he  had  voted  the 
shares  represented  by  this  certificate  at 
stockholders'  meetings  and  had  generally  ex- 
ercised rights  of  ownership  over  it;  further, 
that  he  bad  on  several  occasions  stated  that 
the  certificate  belonged  to  him  hut  was  to  be 
divided  with  his  partner.  A.  Matthewson  is 
a  relative  of  the  Kimball  family.  He  ex- 
pressed surprise  when  informed  by  C.  W. 
Kimball  of  the  existence  of  the  certificate, 
but  said  he  would  like  to  make  a  gift  of  it  to 
the  widow  and  heirs.  For  that  purpose  he 
assigned  and  delivered  the  certificate  to  C 
W.  Kimball,  who,  as  stated,  was  one  of  the 
administrators.  Some  months  thereafter  the 
defendant  Edwards  explained  to  C.  W.  Kim- 
ball the  arrangement  between  the  former 
partners  that  each  should  share  equally  in 
the  stock,  and  for  the  purpose  of  carrying 
out  that  agreement  C.  W.  Kimball  snrrendei^ 
ed  the  Matthewson  certificate  and  had  6 
shares  issued  to  the  Elimball  Investment 
Company  and  15  to  Edwards.  It  seems  there 
were  other  certificates  of  stock  wliich  were 
divided  nt  the  same  time,  and  In  the  division 
15  of  the  Matthewson  shares  went  to  the  de- 
fendant At  that  time  E.  H.  Edwards  offer- 
ed to  pay  the  estate  for  liis  proportion  of  the 
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Mattbewson  etodk,  but  O.  W.  Kimball  de- 
clined to  accept  any  payment.  Helen  W. 
Kimball,  the  other  administrator,  was  not  In- 
formed abont  the  matter,  nor  were  the  other 
heirs  consolted.  When  they  learned  of  the 
transfer,  they  demanded  the  return  of  ISVi 
of  the  15  shares,  being  the  proportion  they 
claimed  belonged  to  them,  leaying  1%  shares 
as  the  property  of  G.  W.  KlmbalL  Upon  the 
demand  being  refused,  this  snlt  was  brought 

As  we  have  seen,  the  court  gave  the  plaln- 
tllfs  Judgment  for  the  book  value  of  the 
shares;  and  It  is  manifest  that  the  contro- 
versy is  not  over  the  value  of  the  shares,  but 
over  the  control  of  the  corporation.  The  af- 
firmance of  the  judgment  leaves  the  control 
of  tbe  company  divided  equally  between  the 
two  Interests;  the  heirs  of  Charles  H.  Kim- 
ball holding  692  shares,  and  the  defendant 
Ek  H.  XJdwards  holding  the  same  number. 

[1]  The  errors  complained  of  are  the  im- 
proper admission  of  evidence;  that  the  Judg- 
ment Is  contrary  to  law  and  not  supported  by 
the  evidence;  and  error  in  overruling  the 
motion  for  a  new  trial.  The  main  conten- 
tion Is  that  under  a  general  denial  defend- 
ant was  permitted  to  Introduce  evidence  to 
prove  estoppel  and  laches.  Some  evidence 
was  admitted  respecting  an  attempt  to  pro- 
core  defendant's  consent  to  a  sale  of  the 
property  and  franchises  of  the  company 
which  had  no  bearing  upon  the  Issues;  and 
some  facts  were  shown  indicating  that  the 
plaintiffs  had  permitted  the  Matthewson 
shares  to  be  voted  by  the  defendant  at  stock- 
holders' meetings.  It  is  contended  that  the 
only  purpose  of  this  testimony  was  to  estab- 
lish estoppel  and  laches,  neither  of  which 
was  pleaded  as  a  defense.  The  Judgment, 
however.  Is  so  abundantly  sustained  by  com- 
petent evidence  as  not  to  require  any  aid 
from  the  principles  of  estoppel  or  of  laches. 
W«  are  unable  to  discover  any  ground  of  er- 
ror that  would  warrant  a  reversal.  The 
cause  was  tried  to  the  court;  there  are  no 
spedal  findings;  and  there  is  abundant  evi- 
dence to  support  the  Judgment.  The  pre- 
sumption is  that  any  Incompetent  evidence 
admitted  was  disregarded  by  the  court  In 
McCready  v.  Crane,  74  Kan.  710,  88  Pac.  748, 
the  first  paragraph  of  the  syllabus  reads: 
"A  judgment  rendered  in  a  case  heard  with- 
out the  intervention  of  a  Jury  will  not  be  re- 
versed on  account  of  the  admission  of  in- 
competent evidence  unless  the  record  disclos- 
es that  there  was  no  competent  evidence  to 
support  it  or  in  some  other  way  shows  af- 
firmatively that  the  Improper  evidence  af- 
fected the  result"  And  see  authorities  dted 
in  the  opinion  at  page  713  of  74  Elan.,  page 
748  of  88  Pac.  See,  also,  Sarbach  v.  Sarbach, 
86  Kan.  894,  122  Pac.  1052. 

[2]  There  Is  a  complaint  of  error  in  admit- 
ting evidence  of  statements  made  by  Charles 
H.  Kimball  in  his  lifetime  with  respect  to 
the  Matthewson  stock.     It  is  said  that  the 


statements  of  bis  ownership  and  title  were 
incompetent  until  proof  of  his  ownership  ap- 
peared. We  think  the  evidence  shows  that 
A.  Matthewson,  through  whom  plaintiffs 
claim,  never  had  any  Interest  in  this  stock, 
and  never  knew  of  its  existence  until  he  was 
Informed  of  it  by  O.  W.  Kimball;  that,  on 
the  contrary,  the  overwhelming  evidence 
shows  that  the  certificate  belonged  to  Charles 
H.  ELlmball,  and  was  held  by  him.  Impressed 
with  the  trust  arrangement  between  him  and 
the  defendant  that  all  purchases  of  stock  by 
one  should  be  divided  and  the  cost  thereof 
split  The  admissions  or  declarations  of 
ownership  were  competent  because  they  ex- 
plained his  possession  of  the  certificate. 
They  were  part  of  the  res  gestte.  Butts  v. 
Butts,  84  Kan.  475.  114  Pac.  1048. 

It  follows  from  what  has  been  said  that 
the  Judgment  must  be  affirmed.  All  the  Jus- 
tices concurring. 


IOWA  CITY  STATE  BANK  v.  CLAYPOOL. 
(Supreme  Court  of  Kansas.     Jan.  10,   1914.) 

fSylUtlvt  hv  the  Oovrt.) 

1.  BrUiS  ANo  Notes  (§  315*)— Nbouobnce  or 

SlONEK— FsAun. 

A  paper  printed  with  type  of  varioos  sizes, 
and  containing  sundry  agreements  and  condi- 
tions, followed  by  an  order  for  merchandise, 
and  this  by  a  Uaink  promissory  note  separated 
from  the  foregoing  portion  of  the  paper  by  a 
perforated  line,  was  successfullv  presented  to 
a  mercliant  for  execution  in  blank,  with  the 
statement  that  it  was  a  mere  order  for  goods 
on  commission,  and  not  a  promise  to  pay  any- 
thing. Held,  that  whether  the  execution  was 
procured  by  the  fraud  of  the  person  so  pre- 
senting the  paper,  or  was  the  result  of  such 
fraud,  coupled  with  the  negligence  of  tlie  signer, 
none  but  a  holder  in  due  course  could  r^over 
on  the  detached  promissory  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  !§  751,  753,  766-759,  764, 
766-769,  864;    Dec.  Dig.  g  316.*] 

2.  Appeai.  Awn  Ebbob  (|  1068*)— Habuless 

EBBOB— iNBTBUCnONS. 

The  allegations  of  a  party  warranted  an 
instruction,  which  was  given,  submitting  liis 
negligence  to  the  jury  as  a  question  of  fact, 
while  his  own  testimony  justified  a  declaration 
of  his  negligence  as  a  matter  of  law,  which 
declaration  was  refused.  Held,  that  the  error, 
if  any,  was  rendered  immaterial  by  the  verdict 
and  answers  of  the  jury,  which  showed  that  the 
complaining  party  could  not  have  recovered  had 
the  requested  declaration  been  given. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4225-1228,  4230;  Dec. 
Dig.  i  1068.*] 

8.  Tbial   (i  355*)— Findings— Instbuction— 

"Do  Not  Know"— "No." 

Tbe  rule  tiiat  an  answer  to  a  special  ques- 
tion "We  do  not  know"  is  equivalent  to  "No" 
followed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Sf  846-848;    Dec.  Dig.  j  355.* 

For  other  definitions,  see  Words  and  Phrases. 
VOL  5,  pp.  4810,  4811.} 

Appeal    from    District    Court,    Franklin 
County. 
Action    by    the    Iowa    City    State    Bank 
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against  John  ClaypooL    From  Jndgment  for 
defendant,  plalntiCT  appeals.    Affirmed. 

W.  S.  Jenks,  of  Ottawa,  for"  appellant 
F.  M.  Harris,  of  Ottawa,  for  appellee. 

WEST,  3.  The  defendant,  a  druggist  at 
Williamsburg,  a  town  of  about  500  Inhabit- 
ants,  found  himself  in  possession  of  a  copy 
of  a  document  Indicating  that  he  had  order- 
ed and  given  a  promissory  note  for  about 
60  dozen  packages  of  perfumes  of  various 
kinds,  amounting  to  $189.75.  He  notified 
the  company  that  it  need  not  ship  the  goods. 
The  document  mentioned  is  a  composite  af- 
fair, printed  in  various  sizes  of  type,  and 
containing,  along  with  other  items,  a  guar- 
anty, a  warranty,  a  list  of  things  given  free, 
and  a  blank  order  for  the  line  of  perfumes 
mentioned.  Underneath  the  place  for  the 
signature  to  the  order  Is  printed  In  small 
italics  this  line:  "The  company  is  authorized 
to  detach  tlie  below  agreement  when  this  or- 
der it  accepted  and  executed."  And  imme- 
diately following  this  is  a  line  of  perfora- 
tions separating  the  portion  of  the  document 
already  .referred  to  from  the  rc;malnder, 
which  consists  of  a  blank  promissory  note, 
payable  in  installments.  On  this  part  of  the 
paper  detached,  this  suit  was  brought  by  a 
bank  which  claimed  to  be  an  innocent  holder 
in  due  course  by  purchase  from  the  company, 
which  claims  to  have  sold  the  goods  to  the 
defendant.  The  latter  testified  that  the  agent 
came  to  his  store  and  said  that  he  wanted 
the  privilege  of  placing  a  line  of  toilet  arti- 
cles and  perfumes  on  commission;  that  he 
would  furnish  a  show  case,  and  when  the 
goods  arrived  would  come  and  help  display 
the  goods  therein;  that  he  was  not  selling 
the  goods,  and  did  not  want  the  defendant  to 
buy  them;  wanted  him  to  take  them  on 
commission,  and  he  would  come  around  every 
three  months  and  check  up  what  had  been 
sold,  which  defendant  should  then  pay  for, 
after  keeping  out  his  commission  of  33% 
per  cent. — and,  having  agreed  to  this,  the 
defendant  was  handed  the  document  in  ques- 
tion, with  the  request  that  he  would  fix 
It  up  so  that  there  would  be  no  mistake 
about  the  matter  and  both  would  understand 
it  Upon  the  defendant's  noticing  the  words 
"For  value  received  I  promise  to  pay,"  etc., 
and  saying  that  he  did  not  like  the  looks 
of  that  kind  of  a  contract,  the  agent  said: 
"I  will  fix  that  all  right.  I  will  write  in 
here  the  time  when  I  come  around  to  check 
you  up;  I  will  not  put  any  amount  in  it, 
because  you  are  not  buying  the  goods."  He 
said  that  the  figures  at  the  bottom,  showing 
when  the  Installments  were  due  Indicated  the 
times  when  he  was  to  come  around  to  check 
ui>.  The  agent  professed  to  be  in  a  hurry  to 
take  a  train  for  another  town,  and  requested 
the  defeudant  to  sign  the  document,  which 
the  agent  was  to  fill  out  at  his  leisure.  With- 
out going  into  details  the  testimony  clearly 
shows  a  skillfully  planned  and  well-acted  de- 
celt  by  the  agent,  and  surprising  careless- 


ness on  the  part  of  the  defendant  His  sig- 
nature appeared  following  the  order  and  al- 
so the  note,  so  that  an  important  question  In 
the  case  was  whether  or  not  he  bound  him- 
self by  the  latter,  or  by  his  negligence  es- 
topped himself  from  denying  liability  there- 
on as  against  an  Innocent  holder  In  due 
course.  The  Jury  found  in  his  favor,  and  the 
plalntifF  appeals,  complaining  mainly  of  the 
instructions. 

[1, 2]  The  court  charged,  in  substance,  that 
If  the  defendant  signed  a  blank  promissory 
note  understanding .  that  the  agent  was  to 
fill  the  same  out,  and  it  was  so  completed 
and  transferred  to  the  plaintiff — an  Innocent 
holder — ^the  latter  should  recover.  But  that 
if  he  signed  what  the  agent  led  him  to  be- 
lieve was  merely  a  contract  for  the  sale  of 
goods  on  commission  without  any  Intoitlon 
of  signing  a  promlasoiy  note,  then  such  In- 
strument when  filled  out  by  the  agent  in 
the  form  of  a  promissory  note  would  not 
bind  the  defendant  even  in  the  hands  of  an 
Innocent  purchaser,  unless  estopped  by  his 
own  negligence  to  deny  liability;  and  the 
question  of  such  negligence  was  submitted 
to  the  jury.  The  plaintiff  insists  that  under 
the  defradant's  own  version  of  the  facts  In 
this  case  he  was  guilty  of  negligence  as  a 
matter  of  law,  under  the  rule  announced  in 
Ort  V.  Fowler,  31  Kan.  478,  2  Pac.  580,  47 
Am.  Rep.  SOI.  We  are  inclined  to  agree 
with  this  contention,  but  this  instruction 
was  apparently  drawn  to  fit  the  allegations, 
rather  than  the  evidence,  of  the  defendant, 
and  under  the  former  the  question  of  neg- 
ligence could  properly  be  submitted  as  one 
of  fact.  And  while  his  own  testimony  show- 
ed such  negligence  as  would  estop  him,  as 
against  an  Innocent  holder  in  due  course,  the 
error.  If  any.  In  submitting,  instead  of  de- 
claring. It  to  the  Jury  worked  no  substantial 
prejudice  in  view  of  the  result  reached. 

The  substance  of  section  21  of  the  negoti- 
able Instruments  law  (Oen.  Stat  1909,  i  5267), 
touching  an  Instrument  signed  in  blank  and 
delivered  to  another  for  completion,  was  giv- 
en, and  the  jury  were  advised  that  this  sec- 
tion applies  only  when  the  paper  was  ande^ 
stood  by  the  signer  and  Intended  to  be  a 
blank  promissory  note.  The  plaintiff  com- 
plains of  this,  and  suggests  that  this  rests 
the  matter  on  intention  rather  than  on  neg- 
ligence and  agency,  but  the  language  of  the 
section  is:  "A  blank  paper  delivered  by  the 
person  making  the  signature  in  order  that 
the  paper  may  be  converted  into  a  negotiable 
instrument"  And  the  delivery  of  the  paper 
with  one's  signature  thereon,  in  order  that 
it  may  be  converted  into  a  negotiable  instro- 
ment  is  certainly  the  same  as  if  done  with 
the  understanding  and  intention  that  it  is 
to  be  so  converted. 

The  jury  were  told  in  instruction  No.  8 
that  If  they  believed  from  the  evidence  that 
the  note  was  procured  from  the  defendant 
fraudulently,  then  the  burden  was  upon  the 
plaintlfl  to  show  that  It  was  a  hold»  In  due 
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course  Tbe  EDstmcUons  requested  by  tbe 
plaintlflF  were  framed  npon  the  theory  that 
a  signed  blank  note  was  delivered  by  the  de- 
fendant to  the  agent,  and  by  the  latter  filled 
out  so  as  to  become  a  promissory  note,  bnt 
the  conrt  had  to  frame  Its  charge  to  fit 
tbe  i>ecallarly  devised  and  constructed  doc- 
ument used  In  this  case,  which  Instead  of 
being  a  blank  promissory  note  Included  such 
blank  so  connected  with  other  printed  mat- 
ter, and  yet  so  easily  severable  therefrom, 
as  to  put  the  entire  paper  in  a  different 
class  from  that  considered  in  Ort  v.  Fowler. 
Indeed  authorities  are  cited  by  the  defend- 
ant which  seem  to  hold,  in  somewhat  similar 
sitaations,  that  severance  amounts  to  a  ma- 
terial change  in  the  paper,  destroying  the  ne- 
gotiability of  the  severed  portion.  Here, 
however,  had  the  paper  been  filled  properly 
and  signed  understandingly,  it  would  have 
shown  on  its  face  an  order  for  goods  to  be 
paid  for  in  installments,  an  agreement  that 
all  wbl<di  should  remain  at  the  termination 
of  the  agreement  were  to  be  purchased  back 
on  certain  conditions  If  tbe  purchuser  so  de- 
sired, a  warranty  as  to  their  quality,  an 
agreement  as  to  return  and  exchange,  and  a 
note  payable  in  installments  preceded  by  an 
Italicized  line  in  small  print,  providing  for 
Its  severance  from  the  remainder  of  the 
document  The  dlfllculty  Is  not  with  this 
anomalous  paper  honestly  used,  but  with  the 
condition  brought  about  by  its  fraudulent 
use.  Whether  the  signature  was  obtained 
solely  by  the  fraud  of  the  agent  or  by  that 
together  with  the  carelessness  of  the  defend- 
ant, in  either  event  the  plaintiff  could  not  re- 
cover unless  a  holder  in  due  course. 

[31  From  the  counter  abstract  and  a  state- 
ment In  reference  thereto  it  appears  that 
the  verdict  was  received  In  the  absence  of 
connsel  for  both  sides,  and  with  it  were  cer- 
tain sijedal  questions  and  answers  which, 
thonc^  not  signed  by  the  foreman,  were  de- 
livered to  and  filed  by  the  clerk.  No.  3  was 
as  follows:  "Was  the  note  now  sued  upon 
sold  by  the  Franklln-Price  Company  for  a 
valuable  consideration  before  maturity?  A. 
We  do  not  know."  Under  the  repeated  de- 
cisions of  this  court  this  answer  was  equiv- 
alent to  "No"  (Railroad  Co.  v.  Swarts,  58 
Kan.  238,  48  Pac.  953 ;  HilUgoss  v.  RaUway 
Cc  84  Kan.  372,  114  Pac.  383),  and  the  re- 
sult Is  a  finding  In  effect  that  the  plaintiff 
is  not  a  holder  In  due  course.  Gen.  Stat. 
1909,  i  6305.  It  seems  that  the  questions 
were  submitted  at  the  request  of  the  plain- 
tiff, and  the  fact  that  they  were  not  signed 
by  the  foreman  of  the  Jury  does  not,  under 
the  circumstances  shown,  preclude  their  con- 
sideration as  a  part  of  the  record  of  the  pro- 
ceedings in  the  case. 

It  is  complained  that  the  verdict  is  against 
the  weight  of  the  evidence.  The  plaintiff's 
testimony  was  that  it  purchased  and  received 
the  note,  detached,  January  20,  1910,  while 
the  defendant  testified  that  he  saw  the  un- 


severed  paper  after  November  8,  1910,  which 
wonld  be  after  Its  maturity.  This  left  tbe 
matter  for  the  Jury  to  determine,  giving  to 
tbe  evidence  such  weight  and  significance  as 
they  believed  it  deserved.  In  view  of  this 
finding,  which  with  the  general  verdict  pre- 
sumably met  the  approval  of  tbe  trial  court, 
the  plaintiff  would  not  be  entitled  to  recover 
had  the  instructions  requested  by  it  been 
given  Instead  of  those  which  the  court  gave. 
The  Judgment  Is  therefore  affirmed.  All 
the  Justices  concurring. 


CITY  OF  TOPEKA  v.  BOARD  OP  COM'RS 

OP   SHAWNEE   COUNTY. 
(Supreme   Court  of  Kansas.     Jan.  10,  1914.) 

(ByUabu*  hv  the  Court.) 

1.  liEVEES    (I   19*>— Erection   in    Stkeets— 

CONSTRTTCTION    OF   AFFBOACITES. 

In  the  construction  of  a  levee  for  the  pur- 
pose of  preventing  the  overflow  of  the  Kansas 
river  the  board  of  county  commissioners  of 
Shawnee  county  erected  in  a  street  in  the  city 
of  Topeka  a  concrete  wall  13  feet  high.  In  an 
action  by  the  city  to  compel  the  county  board 
to  abate  the  same  as  a  nuisance  and  restore  the 
highway  to  its  original  use  by  building  suitable 
approaches  so  that  the  street  could  be  used  for 

Eubllc  travel,  it  is  held,  that  the  county  board 
as  no  authority  to  raise  the  grade  of  the 
street,  nor  to  determine  the  kind  and  character 
of  approaches  necessary,  nor  to  construct  the 
same. 

[Ed.  Note. — For  other  cases,  see  Levees,  Cent. 
Dig.  g  10;    Dec  Dig.  $  19.^] 

2.  Levkes  (g  19*)— Use  or  Siseets— Restoba- 

TION. 

Chapter  104,  Session  Laws  of  1893,  and 
acts  amendatory  and  supplemental  thereto,  cre- 
ating drainage  districts  and  providing  for  the 
building  of  levees,  in  no  wise  limits  or  modifies 
the  duty  of  the  city  to  keep  its  streets  in  a 
safe  condition  for  travel.  The  care  and  con- 
trol of  the  streets  are  in  tbe  city ;  its  prior  and 
continuing  authority  yields  only  so  far  as  to 
permit  the  construction  of  the  levee  by  the 
drainage  board  in  accordance  with  the  act  of 
the  L^tislatnre. 

[Ed.  Note.— For  other  cases,  see  Iievees,  Gent. 
Dig.  i  10 ;   Dec.  Dig.  g  19.*] 

Appeal  from  District  Court,  Shawnee  Coun- 
ty. 

Action  by  the  City  of  Topeka  against  the 
Board  of  Commissioners  of  Shawnee  County, 
State  of  Kansas.  From  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

W.  01  Ralston,  of  Topeka,  for  appellant 
B.  B.  Simon  and  Edwin  A.  Austin,  both  of 
Topeka,  for  appellee. 

PORTER,  J.  The  dty  of  Topeka  sued  the 
board  of  county  commissioners  of  Shawnee 
county  for  the  abatement  of  a  nuisance. 
Within  the  corporate  limits  of  Topeka  there 
is  a  highway  40  feet  wide,  known  as  the 
"River  Road,"  running  in  a  northeasterly 
direction  along  the  south  bank  of  tbe  Kansas 
river.  The  petition  alleged  that  during  the 
year  1911  tbe  county  board  constructed  a 
concrete  wall  13  feet  high  crossing  the  "River 
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Road"  diagonally,  and  thns  obstructing  tbe 
travel  tbereon,  and  that  the  wall  constitutes 
a  public  nuisance.  A  mandatory  injunction 
was  asked  to  compel  the  defendant  to  abate 
the  nuisance  and  restore  the  road  to  its  orig- 
inal use  by  building  suitable  and  proper  ap- 
proaches on  both  sides  of  the  concrete  wall 
BO  that  the  street  could  be  used  for  public 
travel.  The  answer  alleged  that  the  wall  Is 
a  part  of  a  levee  constructed  by  "drainage 
district  No.  6  of  Shawnee  county,"  in  pursu- 
ance of,  proper  proceedings  before  the  board 
of  county  commissioners  under  the  provisions 
of  chapter  104,  Session  Laws  of  1893,  and  the 
acts  of  the  Legislature  amendatory  and  sup- 
plemental thereto ;  that,  except  so  far  as  the 
construction  of  the  levee  across  the  street 
necessarily  obstructs  the  use  of  tbe  same  as 
a  highway,  the  care,  maintenance,  and  con- 
trol of  the  street,  together  with  the  power 
of  changing  the  grade  thereof  and  the  duty 
to  keep  the  same  open  for  travel,  remains  in 
the  plaintiff,  the  prior  and  continuing  author- 
ity of  the  dty  yielding  only  so  far  as  to 
permit  the  board  of  county  commissioners 
to  construct  the  levee  for  the  purpose  of  pre- 
venting tbe  destruction  ot  property  by  the 
overflow  of  the  Kansas  river  in  time  of 
floods.  The  court  overruled  a  demurrer  to 
this  part  of  the  answer,  and  from  this  ruling 
the  dty  has  appealed. 

[1]  It  will  thus  be  seen  that  the  real  con- 
troversy Is:  Which  one  of  the  two  agencies 
of  the  state  should  build  the  necessary  ap- 
proaches BO  as  to  permit  travel  over  the  wall 
of  the  levee?  In  the  briefs  plaintiff  has  cit- 
ed authorities  holding  that  the  right  to  cross 
a  highway  does  not  authorize  an  appropria- 
tion of  any  part  of  it,  nor  a  material  inter- 
ference with  public  travel;  and  contends 
that,  unless  authority  is  expressly  conferred 
by  the  Legislature,  no  person  or  corporation, 
public  or  private,  has  the  right  to  permanent- 
ly obstruct  a  public  highway.  It  most  be 
manifest  that  the  wall  In  question  was  not 
constructed  under  any  pretense  of  exercising 
the  right  to  cross  a  highway,  and  that  cases 
Involving  the  duty  of  a  railway  company  to 
maintain  crossings  where  its  road  intersects 
public  highways  can  furnish  no  aid  in  solv- 
ing the  question  here.  We  think  the  demur- 
rer was  properly  overruled.  The  board  of 
county  commissioners  acting  as  a  drainage 
board  and  the  city  are  both  agencies  of  the 
state.  "The  state  is  the  sovereign  power, 
and  cities,  towns,  and  all  other  municipali- 
ties are  Its  subsidiary  agencies  for  govern- 
mental purposes."  State  v.  Lawrence,  79 
Kan.  234,  257,  100  Pac.  485,  494.  "Indeed, 
everything  relating  to  the  management  of 
counties,  cities,  and  townships  not  defined 
and  limited  by  the  Constitution  may  be  tak- 
en away  by  the' state  acting  through  its  Leg- 
islature, and  as  to  these  political  divisions 
and  their  agents  the  Legislature  has  the  same 
power  that  It  possesses  over  state  oflScers." 
In  re  Dalton,  61  Kan.  257,  264,  69  Pac.  336, 
338,  47  U  R.  A.  380. 


The  Leglslatare  aafhorlzed  the  creation  o( 
drainage  districts,  quasi  municipal  corpora- 
tions, as  subsidiary  agendea  ot  the  state, 
and  gave  them  power  to  take  public  as 
well  as  private  piroperty  for  the  purpose 
of  erecting  levees.  In  the  recent  case  of 
State  y.  Shawnee  County,  83  Kan.  199,  110 
Pac.  92,  the  validity  of  the  law  under  wblcb 
the  defendant  constructed  this  levee  was  be- 
fore the  court  for  consideration.  One  of  the 
questions  Involved  was  whether  the  streets 
of  the  dty  of  Toiieka  could  be  taken  by  leree 
proceedings.  It  was  said  in  the  opinion:  "It 
Is  said  that  the  streets  of  the  dty  of  Topdca 
cannot  be  taken  by  levee  proceedings,  tbat 
no  damages  are  allowed  the  dty  for  streets 
taken,  that  benefits  to  streets  from  tbe  levee 
are  assessed  to  the  city,  that  no  method  for 
collecting  such  assessments  Is  provided,  and 
consequently  that  the  proceedings  attacked 
are  unlawful.  The  dty  of  Topeka  and  its 
streets  are  wholly  subject  to  tbe  control  of 
the  Legislature.  The  Legislature  has  ap- 
pointed the  board  of  county  commissioners 
to  dedde  whether  a  levee  partly  within  a 
dty  Is  necessary  to  prevent  inundation  from 
overflowing  rivers,  and  to  promote  the  pub- 
lic health,  convenience,  and  welfare.  If  the 
dedsion  be  that  sudi  a  levee  Is  necessary, 
and  that  it  must  occupy  a  portion  of  a  dtr 
street,  one  public  use  yields  to  the  other.  A 
dty  Is  not  the  owner  of  Its  streets  In  any 
private  proprietary  sense,  but  is  merely  tlie 
agent  of  the  state  respecting  them  for  toe 
promotion  of  certain  public  purposes.  Con- 
sequently the  appropriation  of  its  streets  gives 
the  city  no  right  to  damages,  under  the  stat- 
ute, as  an  owner  of  a  division  of  the  land 
taken."    83  Kan.  204,  110  Pag.  94. 

[2]  The  statute  authorizing  the  creation  of 
drainage  districts  gave  the  board  Its  author- 
ity; and  where  the  board,  acting  in  good 
faith,  determines  tbat  it  is  necessary  to  oc- 
cupy a  portion  of  a  dty  street  in  the  bnlld- 
Ing  of  a  levee.  It  necessarily  follows,  as  said 
In  State  v.  Shawnee  Count?,  supra,  that, 
"one  public  use  yields  to  the  other."  Mani- 
festly the  board  of  county  commissioners  has 
no  authority  to  raise  the  grade  of  the  street 
or  to  determine  the  kind  or  character  of  ap- 
proaches to  be  constructed  so  that  the  public 
may  travel  across  the  levee.  The  duty  to 
keep  its  streets,  avenues,  alleys,  and  bridges 
in  a  safe  condition  for  travd  rests  upon  tbe 
dty  under  the  ordinary  powers  which  the 
statute  confers  upon  It  Com'rs  ot  Shawnee 
County  V.  City  of  Topeka,  39  Kan.  197,  18 
Pac.  161.  The  act  creating  drainage  districts 
and  providing  for  tbe  building  of  levees  in 
no  respect  limits  or  modifies  this  power  and 
authority  of  the  dty.  The  care  and  control 
of  the  streets  are  in  the  dty ;  its  prior  and 
continuing  authority  yields  only  so  far  as  to 
permit  the  construction  ot  the  levee  In  a«v 
cordance  with  the  act  of  the  Legislature. 

The  Judgment  is  affirmed.  All  tbe  Justices 
concurring. 
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METRAKOS    t.   KANSAS    CITY,   M.    &   O. 

EY.  CO. 
(Sapreme  Conrt  of  Kansas.     Jan.  10,   1914.) 

(Byttahits  &v  t\e  Court.) 

1.  Dkath   (S  31*>— Rioht   of  Action— Fob- 

BIGM  ADXUnSISATOB. 

A  resident  of  Kansas  was  killed  in  this 
state.  No  administration  was  taken  out  here, 
bnt  in  another  state  where  the  deceased  left 
certain  property  a  special  administrator  was 
appointed,  who  sues  in  Kansas  under  section 
419,  Code  Civ.  Proc.  (Gen.  St.  1909,  §  6014), 
to  recover  for  the  next  of  kin  damages  for  the 
death.  BM,  that  be  cannot  maintain  the  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  ii  36,  37-46,  48;    Dec.  Dig.  g  31.*] 

(Additional  ByUaiut  hy  Editorial  Staf.) 

2.  EZECUTOBa    AND    Adkinistbatobs    (f   9*)— 

Lattebs    of   Adhinistsaiion— Powkb   to 

Gkant. 

Power  to  grant  letters  of  administration 
is  not  dependent  upon  the  existence  of  debts 
left  b}r  the  deceased  or  assets  legally  applicable 
to  their  payment. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  Sg  21,  27,  28; 
Dec.  Dig.  §  9.»] 

3.  £lXECrDT0B8   AND   AOUINISTBATOBS    (g   11*)— 

Affointuent  of  Administbatob — Pbosb- 

ounoN  or  Death  C1.AIU. 

For  the  purpose  of  the  appointment  of  an 
administrator  for  the  prosecution  of  a  death 
daim,  the  personal  property  left  by  the  deceas- 
ed may  be  merely  nominaL 

[Ejd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  g  25 ;  Dec.  Dig. 
S  II.*) 

4.  ExEcxrcoBS  and  Adkinistbatobs  (g  11*>— 
Pbopestx  Subjkoi  to  ADiaNisTBAnoir— 
Dbath. 

A  claim  under  Code  Civ.  Proc.  g  419  (Gen. 
St.  1909,  g  6014),  authorizing  recovery  of  dam- 
ages for  wrongful  death,  is  not  an  estate  of  the 
deceased  to  be  administered  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  g  23 ;  Dec.  Dig. 
f  ll*  J 

6.  DkATH  (g  81*)— FABTIKS— FOBEIQN  AOUIN- 
I8TBAT0B. 

An  administrator  appointed  in  another 
state  may  sue  to  recover  under  Code  Civ.  Proc. 

k419  (Gen.  St.  1909,  g  6014),  for  the  death  in 
ansas  of  a  resident  of  such  other  state. 
[E<d.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  gg  35,  37-^6,  48;   Dec.  Dig.  g  31.*] 

8u  Death  (g  8*>— Right  of  Action. 

Code  Civ.  Proc  g  419  (Gen.  St  1909,  g 
6014),  authorising  recovery  for  wrongful  death, 
does  not  confer  a  right  of  action  for  an  injury 
inflicted  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  gg  12,  36,  62,  121,  133;   Dec.  Dig.  g  8.*] 

7.  Death   (g  81*)— Rioht  of  Action- Fob- 

KION  AdMINISTBATOB. 

An  administrator  appointed  in  another 
state  cannot  proceed  under  Code  Civ.  g  419 
(Gen.  St  1909,  g  6014),  authorizing  recovery 
for  wrongful  death,  where  the  law  of  his  state 
prohibits  him  from  maintaining  an  action  there ; 
and  if  so  permitted  in  the  state  of  bis  appoint- 
ment he  may  not  maintain  the  action  in  Kan- 
sas, where  the  statute  of  such  other  %tate  is  in 
part  penal  and  anthorizes  others  to  sue  than 
those  prescribed  by  the  Kansas  statute. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  gg  36,  37-46,  48;   Dec.  Dig.  g  3L*] 


8.  Death  (g  81*)— Right  of  Action— Widow 
OF  Nonbesident. 

The  widow  of  a  nonresident  whose  death 
occurred  in  Kansas  may  recover  as  such  widow 
under  Code  Civ.  Proc.  g  419  (Gen.  St  1909,  g 
6014).  authorizing  recovery  for  wrongful  death, 
thougn  not  entiued  to  recover  as  administra- 
trix. 

[EM.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  gg  35,  37-46,  48;    Dec.  Dig.  g  31.*] 

9.  Death  (g  31*)— Right  of  Action- Alien 
Pabents. 

Alien  parents  may  recover  under  Code 
av.  Proc.  g  419  (Gen.  St  1900,  g  6014),  au- 
thorizing recovery  for  wrongful  death,  for  the 
death  in  Kansas  of  a  minor  son. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  gg  35,  37-46,  48;  Dec  Dig.  g  31.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Arthur  Metrakos,  special  ad- 
ministrator, against  the  Kansas  City,  Mexico 
&  Orient  Railway  Company.  From  a  judg- 
ment tor  defendant,  plaintiff  appeals.  Af- 
firmed. 

Talbot  &  AUen,  of  Lincoln,  Neb.,  Brown  & 
Brown,  of  Wichita,  B.  O.  Maggi,  of  Lincoln, 
Neb.,  and  Paul  Brown,  of  Wichita,  for  appel- 
lant R.  L.  Holmes,  G.  G.  Yankey,  and  Ches- 
ter L  Long,  all  of  Wichita,  for  appellee. 

WEST,  J.  [1]  The  plalntur  was  in  Ne- 
biSska  appointed  special  administrator  of 
the  estate  of  the  deceased,  who  resided  and 
was  killed  In  Sedgwick  county,  Kan.  The 
court  sustained  a  demurrer  to  the  second 
amended  petition  presumably  on  the  ground 
that  the  plaintiff  had  no  capacity  to  sue. 
The  allegation  Is  that  the  deceased  left  a 
personal  estate  In  Lancaster  county,  Neb., 
and  that  a  section  of  the  statute  of  that  state 
authorized  the  appointment  This  section 
provides  that.  If  the  deceased  at  the  time  of 
his  death  resided  In  any  other  state  leaving 
an  estate  to  be  administered  in  Nebraska,  ad- 
ministration shall  be  granted  In  the  county 
where  such  estate  shall  be ;  and  provision  Is 
made  for  the  appointment  of  a  special  or 
temporary  administrator  with  authority  to 
collect  debts  and  bring  suits.  The  pleading 
avers  that  the  deceased  was  unmarried  and 
gives  the  names  of  his  next  of  kin.  Plain- 
tiff's theory  is  that  by  the  terms  of  our 
statute  he  is  entitled  to  maintain  the  ac- 
tion, which  Is  not  one  to  recover  any  assets 
which  could  become  liable  for  the  debts  of 
the  deceased  or  for  any  reason  need  to  be 
administered  upon  here.  The  defendant  re- 
lies on  section  3436  of  the  G«neral  Statute  of 
1909,  which  provides  "that  upon  the  decease 
of  any  inhabitant  of  this  state,  letters  tes- 
tamentary or  letters  of  administration  on 
his  estate  shall  be  granted  by  the  probate 
court  of  the  county  In  which  the  deceased 
was  an  Inhabitant  or  resident  at  the  time  of 
his  death,"  which  must  be  considered  In  con- 
nection with  section  419  of  the  CivU  Code 
(Gen.  St  1909,  g  6014),  which  authorizes  an 
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action  by  the  peraonal  representatives  of  the 
deceased. 

Previons  decisions  have  settled  the  fol- 
lowing points: 

[2]  Power  to  grant  letters  of  administra- 
tion Is  not  dependent  upon  the  existence  of 
debts  left  by  the  deceased  nor  assets  legally 
applicable  to  their  payment  Ewing  y.  Mal- 
llson,  66  Kan.  484,  4»3,  70  Paa  869,  03  Am. 
St  Rep.  299 ;  Nickel  v.  Vogel,  76  Kan.  625, 92 
Pac.  1105;  Ekblad,  Adm'r,  y.  Hanson,  85 
Kan.  541,  643,  117  Pac  1028. 

[3]  For  the  purpose  of  the  appointment  of 
an  administrator  for  the  prosecution  of  a 
death  claim,  the  personal  property  left  by  the 
deceased  may  be  merely  nominaL  Cox, 
Adm'r,  V.  Kansas  City,  86  Kan.  298,  120  Pac. 
563,  and  cases  cited. 

[4]  The  claim  for  damages  for  causing  the 
death  of  a  person  under  section  410  of  the 
Civil  Code  is  not  an  estate  of  the  deceased 
to  be  administered  within  this  state.  Perry 
V.  St  Joseph  &  W.  K.  Co.,  29  Kan.  420. 

[6]  The  administrator  appointed  in  another 
state,  being  a  mere  trustee  of  the  fund 
sought  to  be  secured,  can  maintain  an  action 
to  recover  here  for  the  death  in  this  state  of 
a  resident  of  such  other  state.  K.  P.  Ry.  Co. 
V.  Cutter,  16  Kan.  568. 

[6]  Section  419  of  the  Civil  Code  does  not 
confer  a  right  of  action  for  an  injury  inflict- 
ed in  another  state.  McCarthy,  Adm'r,  t. 
Railroad  Co.,  18  Kan.  46,  26  Am.  Rep.  742. 

[7]  An  administrator  appointed  in  anothw 
state  cannot  proceed  under  this  section  if 
the  law  of  his  own  state  prohibits  him  from 
maintaining  an  action  there  (Limekiller  v. 
Hannibal  &  St  J.  R.  Co.,  33  Kan.  83,  5  Pac. 
401,  52  Am.  Rep.  523);  and  If  so  permitted 
In  the  state  of  his  appointment  he  may  not 
maintain  the  action  here  when  the  statute  of 
such  other  state  la  in  part  penal  and  au- 
thorizes others  than  those  prescribed  by 
our  statute  to  sue  (Dale  v.  Railroad  Co.,  67 
Kan.  601,  47  Pac.  621;  Matheson  v.  Rail- 
way Co.,  61  Kan.  667,  60  Pac.  747). 

[II  The  widow  of  a  nonresident  whose 
deatii  occnrred  in  this  state  may  as  such 
widow  recover  here,  although  not  entitled  to 
as  administratrix.  Railway  Co.  v.  Mills,  67 
Kan.  687,  47  Pac.  834. 

[I]  Alien  parents  can  sue  here  for  the 
death  in  this  state  of  a  minor  son.  Railway 
Co.  V.  Fajardo,  74  Kan.  314,  86  Pac.  801. 

Section  8639,  General  Statute  of  1909,  is 
in  these  words:  "An  executor  or  administra- 
tor duly  appointed  in  any  other  state  or 
country  may  sue  or  be  sued  in  any  court  in 
this  state,  in  his  capacity  of  executor  or 
administrator,  in  like  manner  and  under  Uke 
restrictions  as  a  nonresident  may  sue  or  be 
sued."  This  has  been  liberally  construed  and 
has  been  held  to  justify  an  action  against  a 
foreign  executor  or  administrator  on  pub- 
lication service  (Cady  v.  Bard,  21  Kan.  667), 
the  recognition  by  oar  courts  of  a  foreij^ 


administrator's  possession  of  personal  prop- 
erty here  belonging  to  the  deceased  who  was 
domiciled  in  another  state,  there  bdng  no 
local  administrator  and  no  local  crediton 
(Denny  v.  Faulkner,  22  Kan.  89),  an  attach- 
ment here  by  a  foreign  administrator  with 
the  will  annexed  (Dnnlap  v.  McFarland,  25 
Kan.  488),  an  action  against  a  foreign  ex- 
ecutor for  the  recovery  of  mon^  on  a  con- 
tractual liability  (Manley  v.  Park,  62  Kan. 
653,  667,  64  Pac.  28),  and  the  enforcement 
here  by  attachment  of  a  contract  obligation 
of  a  nonresident  who  died  owning  real 
estate  here  (Manley  v.  Mayer,  68  Kan.  377, 
75  Pac.  560,  1  Ann.  Cas.  825).  In  the  deci- 
sion last  cited  the  history,  constltntlonalltr, 
and  meaning  of  the  section  were  fully  con- 
sidered. 

While  the  requlrment  of  section  3436  that 
letters  testamentary  or  letters  of  adminis- 
tration "shall  be  granted"  is  directory  and 
not  mandatory,  and  when  there  are  no  credi- 
tors no  administration  is  necessary  (Brown 
V.  Baxter,  77  Kan.  97,  94  Pac  165,  547),  still 
the  courts  are  not  called  upon  to  dlsregarl 
such  requirement  in  a  case  like  this  when  In 
all  probability  the  deceased,  who  was  earn- 
ing wages  here,  left  a  sufficient  estate  to 
warrant  the  granting  of  letters  of  adminis- 
tration, for  this  section  fixes  the  situs  ot 
the  appointment  at  his  residence,  and  not 
at  some  other  place  where  he  may  hare  left 
property.  What  was  said  in  the  Cutter  Case 
respecting  the  province  of  the  personal  rep- 
resentative who  sues  for  the  fund  provided 
by  section  419  had  reference  to  the  fhCta  of 
that  case  which  did  not  involve  the  recogni- 
tion of  a  foreign  administrator  to  the  ex- 
clusion of  one  who  should  have  been  appoint- 
ed here.  No  former  decision  of  ouia  has 
touched  the  question  now  presented,  and  no 
reason  is  perceived  why  the  statutory  method 
should  not  be  followed.  Various  views  have 
been  taken  of  situations  somewhat  similar. 
Tiffany,  Death  by  Wrongful  Act  (2d  Ed.)  i 
110;  Boulden  v.  P.  R.  Co.,  205  Pa.  264,  54 
Atl.  906 ;  18  Cyc  1230, 1240 ;  Morrta  v.  C  B. 
I.  &  P.  Ry.  Co.,  66  Iowa,  727,  23  N.  W.  143, 
64  Am.  Rep.  39 ;  Robertson  v.  C,  St  P.,  U. 
&  O.  Ry.  Co.,  122  Wis.  66,  99  N.  W.  433,  66 
L.  B.  A.  919,  106  Am.  St  Rep.  925 ;  Sanbo  v. 
Union  Pac  Coal  Co.  (O.  C.)  130  Fed.  62; 
Dennick  v.  Railroad  Co..  103  U.  S.  11.  26 
L.  Ed.  439.  But  decisions  which  involve 
the  precise  condition  here  presented  have  not 
been  pointed  out  or  discovered. 

The  provision  for  a  special  administrator 
in  Nebraska  appears  to  be  practically  the 
same  as  ours,  and  such  appointment  la  not 
ancillary  but  prdiminary  and  temporary. 
And  wbile  such  appointee  has  in  certain 
cases  dtecl  by  the  plaintiff  been  held  to  be 
the  personal  representative,  we  find  no  au- 
thority or  reason  for  holding  that  either  a 
special  or  a  general  administrator  of  another 
state  can  demand  Judicial  recognition  in  this 
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case  to  recover  for  the  death  of  one  whose 
residence  and  death  were  here. 

The  judgment  is  affirmed.    All  the  Justices 
concurring. 


PATTERSON  ▼.  IMPBRIAI<  WINDOW 

GLASS  CO.t 

(Supreme  Court  of  Kansas.    Jan.  10,  1914.) 

(ByOahu*  hy  the  Court.) 

1.  Cotrms  (I  1*)  —  Scope  or  Adthobitt  — 
Abxise  or  Pbocess. 

Courts  possess  inherent  power  to  prevent 
any  abuse  of  their  process. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  H  1-4.  »-».  91-106;   Dec  Dig.  1 1.*] 

2.  ACnOR  (I  4*)— IlXEGAL  Transactionb. 

Whenever  at  any  stage  of  the  proceedings 
it  is  established  to  the  satisfaction  of  the  conrt 
that  the  cause  of  action  upon  wliich  the  plain- 
tiff seeks  to  recover  arose  out  of  an  unlawful 
conspiracy,  it  becomes  at  once  the  duty  of  the 
court  to  refufw  to  aid  either  party  to  profit  by 
the  iniquitous  agreement. 

[Ed.  Note. — For  other  cases,  see  Action, 
Cent.  Dig.  H, 17-24;   Dec.  Dig.  {  4.*] 

3.  Action    (§    4»)— Unlawfui.   Cowtraots— 
Enfobckmeht— Practice. 

Ordinarily  the  procedure  in  such  a  case 
would  be  to  dismiss  the  action  at  the  cost  of 
the  party  bringing  it;  but  the  name  given  to 
the  procedure  is  of  no  consequence  if  the  ac- 
tion of  the  conrt  be  rightly  taken. 

[E<d.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  ||  17-24;    Dec  Dig.  |  4.*] 

4.  CONTBAOTS   (§   138*)— MONOPOUBB   (f  21*)— 

UNLAwrtTL    CoNTBACTS— Remedies— Sum- 

ciENCT  OF  Evidence. 

On  the  facts  stated  in  the  opinion  it  is  htld 
that  the  plaintiff's  cause  of  action  arose  out 
of  and  was  based  npon  an  unlawful  conspiracy 
in  the  restraint  of  trade  and  in  violation  of  the 
anti-tmst  laws  of  the  United  States  (Act  July 
2,  1800,  c.  647,  26  Stat  209  [V.  S.  Comp.  St. 
1901,  p.  3200])  and  of  the  provisions  of  chapter 
257,  Laws  1889,  and  the  acts  amendatory 
thereto,  and  that  the  court  properly  denied  the 
plaintiff  any  relief. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Die.  «  681-700;  Dec  Dig.  i  138  ;•  Mo- 
nopolies, Cent  T>if.  |  15;   Dec  Dig.  {  21.»] 

Appeal  from  District  Conrt,  Montgomery 
County. 

Action  by  the  Imperial  Window  Glass  Com- 
pany against  R.  M.  Patterson.  From  judg- 
ment for  defendant,  plaintiff  appeala  Af- 
firmed. 

J.  B.  Tomllnson,  of  Independence,  for  ap- 
pellant. Stanford  &  Stanford,  of  Independ- 
ence, Farrelly  &  ESvans,  of  Chanute,  and 
Banks  &  Bertenshaw,  of  Independence,  for 
appellee^ 

PORTER,  J.  The  only  question  to  be  de- 
termined is  whether  the  trial  court  rightly 
denied  the  plaintlfl  any  relief  on  the  ground 
that  his  cause  of  action  grew  out  of  and 
was  based  upon  an  unlawful  conspiracy  and 
npon  transactions  between  plaintiff  and  de- 
fendant in  violation  of  the  anti-trust  laws. 
The  question  is  largely  one  of  procedure.  B. 
M.  Patterson,  the  plaintiff,  sued  the  Imperial 


Window  Glass  Company  to  recover  the  sam 
of  $34,946.48  damages  for  breach  of  a  written 
contract  entered  into  between  himself,  as 
lessor  of  the  Osage  Window  Glass  Company, 
and  the  defendant  Certain  property  was 
attached  as  belonging  to  the  defendant  The 
Caney  Window  Glass  Company  filed  an  In- 
terplea,  setting  up  a  claim  to  the  attached 
property,  and  alleged,  among  other  things, 
that  Patterson  was  a  stockholder  in  the  Im- 
perial Window  Glass  Company;  that  it  was 
a  corporation  organized  in  the  state  of  West 
Virginia  for  the  purpose  of  controlling  the 
price  and  products  of  window  glass  factories 
and  preventing  comi)etltlon  in  that  class  of 
merchandise;  that  the  contract  upon  which 
the  plaintiff  sought  to  recover  grew  out  of 
transactions  between  himself  and  the  de- 
fendant, which  were  in  violation  of  the  pro- 
visions of  chapter  81,  General  Statutes  1909, 
against  monopolies  and  unlawful  combina- 
tions. The  cause  came  on  for  trial  before 
the  conrt  on  the  Intendea.  Over  the  objec- 
tions of  plaintiff  the  court  admitted  in  evi- 
dence an  exemplified  copy  of  an  indictment, 
and  the  record  of  proceedings  thereunder, 
filed  April  7,  1910,  In  the  District  Court  of 
the  United  States  for  the  Western  District 
of  Pennsylvania  against  the  Imperial  Window 
Glass  (Company  and  other  defendants.  There 
was  Indorsed  on  the  exemplified  copy  the 
statement  that  on  November  11,  1910,  the 
several  defendants  In  open  court  severally 
waived  arraignment  and  entered  a  plea  of 
nolo  contendere.  The  name  of  R.  M.  Pat- 
terson did  not  appear  In  the  record,  but  the 
Osage  Window  Glass  (Company,  of  which  he 
was  the  lessee,  was  mentioned  in  the  indict- 
ment as  one  of  the  corporations  with  which 
the  Imperial  Company  had  entered  Into  an 
unlawful  combination  in  restraint  of  trade. 
The  plaintiff  and  defendant  separately  de- 
murred te  the  interpleader's  evidence.  The 
court  sustained  the  demurrers,  and  at  the 
same  time  held  that  all  the  parties  were  In- 
voking the  aid  of  the  court  in  furtherance 
of  an  unlawful  conspiracy,  and  that  the 
court  should  not  aid  either  of  them,  but 
leave  them  where  It  found  them.  In  stating 
the  reasons  for  the  decision  the  court  held 
that  the  demurrer  of  the  plaintiff  to  the  evi- 
dence of  the  interpleader  should  be  carried 
bade  to  the  plaintiff's  petition. 

[2,3]  The  plaintiff  complains  of  this  rul- 
ing, and  Insists  that  it  is  contrary  to  the 
rules  of  practice  and  of  orderly  procedure; 
that  be  has  not  had  his  day  in  court,  and 
should  have  been  permitted  to  introduce  evi- 
dence. While  we  are  not  aware  of  any  rule 
which  would  authorize  a  demurrer  to  evi- 
dence to  be  employed  to  search  the  whole 
record,  or  to  be  carried  back  and  sustained 
against  a  pleading,  we  think  the  procedure  by 
which  the  court  denied  the  plaintiff  relief 
is  of  little  Importance.  When  at  any  stage 
of  the  proceedings  it  was  established  to  the 
satisfaction  of  the  court  that  the  cause  of 
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action  upon  which  the  plaintiff  aonght  to  re- 
cover arose  out  of  a  transaction  In  rlolatlon 
of  the  anti-tmst  laws,  It  became  at  once  the 
duty  of  the  coort  to  refuse  to  aid  either 
party  to  profit  by  the  Iniquitous  agreement 
Ordinarily  the  procedure  would  be  to  dis- 
miss the  action  at  the  cost  of  the  party  brings 
Ing  It  In^  this  case  the  court  taxed  the 
costs  against  the  plaintiff,  and  the  name 
given  to  the  procedure  Is  of  no  consequence 
If  the  action  of  the  court  was  rlghUy  taken. 

[4]  In  the  contract  upon  which  his  cause 
of  action  Is  based  plaintiff  agreed  to  manu- 
facture glass  upon  the  orders  of  the  Imperial 
Window  Olass  Company,  and  to  sell  to  that 
company  the  entire  output  of  his  factory  for 
a  certain  period.  He  was  to  be  paid  a  cer- 
tain price  when  the  product  was  delivered, 
but  it  was  understood  that  there  were  to  be 
semiannual  adjustments  of  prices  by  which 
he  was  to  be  paid  any  difference  between  the 
first  price  and  the  average  price  received  by 
the  Imperial  Company  from  its  customers. 
With  respect  to  prices,  there  was  this  fur- 
ther provision:  "  •  •  •  In  the  event  that 
the  wages  of  sldlled  labor  employed  in  the 
manufacture  of  window  glass  shall  be  in- 
creased or  decreased,  from  the  scale  upon 
which  these  discounts  are  based,  the  above 
prices  shall  be  governed  thereby,  and  shall 
be  increased  or  decreased,  as  the  case  may 
be.  In  proportion  to  the  relative  Increase  or 
decrease  of  the  scale  of  such  wages  as  un- 
derstood by  window  glass  manufacturers." 
Severe  penalties  were  Imposed  for  his  failure 
to  sell  all  of  his  output  to  the  Imperial  Com- 
pany. He  was  obliged  to  make  daily  reports 
of  his  business  to  that  company,  and  it  was 
to  be  permitted  to  audit  his  books  and  to  ex- 
amine his  premises  at  any  time  to  ascertain 
whether  he  had  manufactured  or  sold  any 
glass  in  violation  of  the  contract  Patterson 
agreed  that  the  brand  of  the  Osage  'Window 
Glass  Company  should  be  placed  on  the  boxes 
In  which  his  product  was  shipped,  but  that 
the  Imperial  Company  should  give  to  its 
customers,  as  far  as  convenient  and  practica- 
ble, the  brands  of  glass  they  had  been  ac- 
customed to  purchasing  prior  to  the  making 
of  the  agreement  Plaintiff  was  to  subscribe 
for  stock  in  the  Imperial  Company  to  the  ex- 
tent of  $3,000.  The  concluding  paragraph  of 
the  contract  provides  that  this  stock  waa  to  be 
paid  for  by  the  Imperial  Company  and  do- 
nated to  the  plaintiff,  and  likewise  contains 
other  provisions  which  throw  additional  light 
upon  the  character  of  the  agreement  It 
reads:  "This  contract  shall  become  inopera- 
tive at  such  times  as  lease  of  the  Osage  Glass 
Company's  plant  at  Independence,  Kansas, 
terminates.  Percentage  of  cost  to  conduct 
Imperial  Window  Glass  Company's  business 
shall  be  based  on  duration  of  said  lease  and 
final  settlement  with  lessee  shall  be  made 
within  thirty  days  from  termination  of  same, 
and  stock  subscribed  for,  amounting  to  three 
thousand  dollars  shall  be  ixild  for  by  Im- 
perial Window  Glass  Company  at  final  set- 


tiement"  The  contract  was  signed  by  Pat- 
terson as  lessee  of  the  Osage  Window  Glass 
Company,  party  of  the  fltat  part,  and  by 
Myron  L.  Case  as  president  of  the  Imperial 
Window  Olass  Company,  party  of  the  second 
part 

The  extent  to  which  the  Impoial  Company 
controlled  the  market  did  not  appear  from 
the  contract;  but  there  was  considerable 
oral  evidence  Introduced  on  the  hearing  of 
the  interplea  from  which  It  was  shown  that 
the  company  by  means  of  similar  contracts 
sought  to  control  to  a  large  extent  the  out- 
put and  price  of  window  glass  factories 
throughout  the  country.  The  president  of 
the  Imperial  Window  Glass  Company  testi- 
fied that  the  principal  ownera  of  the  atot^ 
of  the  company  were  Individuals,  most  of 
whom  were  directly  or  Indirectiy  interested 
in  window  glass  manufacturing  plants,  hold- 
ing stodc  in  the  company  for  their  idants 
which  were  located  in  Pennsylvania,  New 
Tork,  West  Virginia,  Ohio,  Indiana,  Illinois, 
and  Kansas;  that  these  were  the  principal 
glass  producing  states  at  that  time;  that 
the  Imperial  had  but  one  contract  with  each 
company,  usually  a  separate  agreement,  a 
stock  subscription,  which  Included  a  con- 
tract for  the  purchase  of  glass,  F.  B.  Wear, 
who  was  Interested  in  other  glass  manu- 
facturing plants,  as  well  as  In  the  Imperial 
Company,  testified  that  the  Imperial  Com- 
pany continued  in  business  for  about  one 
year,  and  that  it  controlled  40  or  50  per 
cent,  of  the  window  glass  trade. 
.  While  the  plaintiff  objected  to  the  Intro- 
duction In  evidence  of  the  record  of  the  in- 
dictment, no  objection  was  Interposed  to 
the  oral  testimony  showing  quite  fully  tiie  na- 
ture and  extent  of  the  business  conducted 
by  the  Imperial  Company.  If,  at  the  stage 
of  the  proceedings  where  the  court  Indicated 
an  intention  to  deny  the  plaintiff  any  reliet 
the  plaintiff  had  offered  or  suggested  that  he 
had  or  could  procure  evidence  to  show  tbat 
the  contract  had  not  been  entered  Into  for  an 
unlawful  purpose,  or  evidence  in  rebuttal  of 
the  oral  testimony.  It  would  have  been  the  do- 
ty of  the  court  to  hear  the  evidaice,  and 
doubtiess  the  court  would  have  done  so  In  this 
case.  But  no  offer  of  that  kind  was  mada 
The  plaintiff  objected  to  the  Judgment  npoa 
two  grounds:  First,  that  the  court  had  n» 
right  to  carry  back  to  the  petition  a  demnntr 
to  evidence  and  sustain  it;  and,  second,  tbat 
the  court  had  no  right  to  make  the  ruliiif 
without  permitting  him  to  introduce  evldenc* 
in  support  of  his  cause  of  action.  It  appear 
moreover,  that  Instead  of  dismissing  plain- 
tiff's action  at  once,  the  learned  trial  judge 
proceeded  with  the  utmost  caution  and  de- 
liberation, stating  that  while  he  would  at 
once  sustain  the  demurrer  interposed  by  tbe 
plaintlfl  to  the  interplea,  and  believed  be 
ought  to  carry  tbe  demurrer  back  to  tbe  peti- 
tion and  sustain  it  against  the  plaintiff  be- 
cause he  was  satisfied  that  all  the  parties 
were  seeking  the  aid  of  the  court  In  furtber^ 
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ance  of  an  Tinlawfnl  controversy,  and  Chat  It 
would  be  tbe  duty  of  the  court  to  leave  tbem 
where  It  found  them  In  their  controTersy, 
''but,  not  being  snflScIently  advised  in  tbe 
premises,  the  conrt  reserves  Its  Jndgment  up- 
on the  demurrer  to  plalnttfTs  said  canse  of 
action  until  a  later  adjourned  date  of  the 
present  term  of  this  court"  That  was  on  the 
19tli  day  of  June.  On  the  20th  day  of  July 
following,  and  at  the  same  term,  the  parties 
again  appeared,  and  the  court  for  the  reasons 
stated  made  the  ruling  complained  of.  The 
plalntur  can  hardly  claim  to  have  been  sur- 
prised or  prejudiced  by  the  manner  in  which 
the  ruling  was  made.  It  seems  that  he  had 
ample  time  to  have  procured  testimony  if  he 
desired  to  satisfy  the  court  that  the  trans- 
action upon  which  he  was  seeking  to  recover 
was  not  unlawful,  or  that  the  contract  itself 
bad  not  been  entered  into  in  restraint  of 
trade.  If  the  ruling  were  reversed,  it  would 
be  merely  for  the  purpose  of  giving  to  the 
plAintiff  an  opportunity  first  to  offer  proof  to 
Batlsfy  the  trial  conrt  that  he  is  not  seeking 
the  court's  aid  in  tortherance  of  an  vnlawfal 
transaction. 

It  was  the  intention  of  the  anti-trust  act  of 
1889  (chapter  257,  Laws  of  1889),  and  the 
acts  amendatory  thereto,  that  the  courts 
should  not  be  used  to  enforce  any  agreement 
or  contract  entered  into  in  violation  of  that 
law.  In  Barton  v.  Mulvane,  59  Kan.  313, 
317,  52  Pac.  883,  885,  it  was  said :  "Obviously 
the  Legislature  Intended  that  parties  engaged 
in  such  an  unlawful  combtaation  or  trust 
should  not  use  the  law  and  Its  machinery  to 
promote  the  tmlawful  combination  or  con- 
sidracy,  nor  to  enforce  any  agreement  or  con- 
tract growing  out  of  it" 

There  is  no  room  for  the  plaintifTs  conten- 
tion that  the  contract  upon  which  he  sought 
to  recover  was  collateral  to  and  independent 
of  the  unlawful  combination.  The  doctrine 
of  Ctonnolly  v.  Union  Sewer  Pipe  Co.,  184  U. 
S.  540,  22  Sap.  Ct  431,  46  L.  Ed.  679,  there- 
fore, has  no  application.  There  the  action 
was  on  a  note  for  goods  sold  by  the  pipe 
company  in  the  ordinary  conrse  of  trade. 
Connolly,  the  purchaser,  was  not  a  member 
of  the  unlawful  combination  and  in  no  way 
connected  with  it;  and  it  was  held  that  the 
fact  that  the  plaintiff  was  a  member  of  an 
imlawfol  trust  and  combination  was  not 
available  as  a  defense.  A  recent  case  in 
point  is  that  of  Continental  Wall  Paper  Co. 
V.  Lonis  Yoight  &  Sons  Co.,  212  TJ.  S.  227,  29 
Sup.  Ct  280,  53  L.  Kd.  486.  The  authorities 
are  reviewed  in  the  opinion,  and  it  is  held 
that  a  contract  made  with  direct  reference 
to  and  in  execution  of  a  combination  intend- 
ed to  restrain  and  monopolize  trade  is  a  vio- 
lation of  the  federal  antt-tmst  act 

It  is  unnecessary  to  inquire  whether  the 


record  of  tbe  indictment  against  the  defend- 
ant was  properly  admitted  in  evidence  at  the 
hearing  of  tbe  interplea,  or  to  determine 
whether  a  plea  of  nolo  contendere  may  be 
given  the  same  effect  as  a  plea  of  guilty. 
From  an  examination  of  the  contract,  we 
have  no  hesitation  in  holding  that  it  is  one 
prohibited  by  the  federal  act  (Act  July  2, 1890, 
c.  647,  26  Stat  209  [U.  8.  Comp.  St  1901,  p. 
3200]),  and  likewise  by  tbe  provisions  of 
chapter  257,  Laws  of  1889,  and  the  acts 
amendatory  thereto.  The  court,  therefore, 
had  sufflcient  evidence,  without  either  the  ex- 
emplified copy  of  the  indictment  or  tbe  oral 
testimony,  to  authorize  it  to  refuse  the  plain- 
tiff any  relief  and  to  render  Judgment  against 
him  fi>r  costs. 

[1]  "Every  regularly  constituted  court  has 
inherent  power  to  do  all  things  that  are  rea- 
sonably necessary  for  the  administration  of 
Justice  within  the  scope  of  its  Jurisdiction, 
and  to  prevent  any  abuse  of  its  process."  8 
A.  A  E.  Ency.  of  Law,  28. 

In  Coppell  V.  Hall,  7  WaU.  (74  V.  S.)  542, 
558  (19  L.  Ed.  244),  it  was  said :  "Whenever 
the  illegality  appears,  whether  tbe  evidence 
comes  from  one  side  or  tbe  other,  tbe  disclo- 
sure is  fatal  to  the  casa  No  consent  of  the 
defendant  can  neutralize  Its  effect  A  stipu- 
lation In  the  most  solemn  form  to  waive  the 
objection  wonid  be  tainted  with  the  vice  of 
the  original  contract  and  void  for  the  same 
reasons.  Wherever  the  contamination  reach- 
es it  destroys.  The  principle  to  be  extracted 
from  all  the  cases  is  that  the  law  will  not  lend 
its  support  to  a  claim  founded  upon  its  vio- 
lation." 

Referring  to  tbe  public  policy  upon  which 
this  rule  of  law  is  founded,  Mr.  Justice  Peck- 
hain,  in  the  conrse  of  an  opinion,  said :  "To 
refuse  to  grant  either  party  to  an  illegal  con- 
tract Judicial  aid  for  the  enforcement  of  his 
alleged  rights  under  it  tends  strongly  towards 
reducing  the  number  of  such  transactions  to 
a  miniinnin  The  more  plainly  parties  un- 
derstand that  when  they  enter  into  contracts 
of  this  .nature  they  place  themselves  outside 
the  protection  of  the  law,  so  far  as  that  pro- 
tection consists  In  aiding  them  to  enforce 
such  contracts,  tbe  less  inclined  will  they  be 
to  enter  into  them.  In  that  way  the  public 
secures  the  benefit  of  a  rigid  adherence  to  the 
law."  McMuUen  v.  Hoffman,  174  U.  S.  639, 
669,  19  Sup.  Ct  839,  851,  43  L.  Ed.  1117,  1129. 

The  court's  ruling  amounted  to  the  same 
thing  as  dismissing  the  action  at  the  costs  of 
the  plaintiff.  The  latter  was  not  hurt  by  the 
name  given  to  the  procedure,  and  has  no  right 
to  complain  of  the  Judgment  denying  him  the 
aid  of  the  court  in  furtherance  of  an  unlaw- 
ful transaction. 

The  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 
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QIUMOKB  ▼.  OILLMORB  et  aL 
(Supreme   Court  of  Kansas.     Jan.   10,  1914.) 

(Syllahui  ly  the  Cottrt.) 

1.  PUOCESS     (§     120*)— EXBlCPnON— NONBESI- 

DEWT  Witness. 

A  nonresident  of  the  state,  while  here  only 
for  the  purpose  of  attending  court  as  a  witness, 
and  while  actually  in  such  attendance,  is  ex- 
empt from  the  service  of  summons  in  a  civil 
action. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  §  160;    Dec  Dig.  |  120.»] 

2.  liiKiTATioiT    OF    Actions    (|    100*)— Com- 

UBNCBMBNT   OF  PERIOD— "FRAUD." 

An  action  for  damages  because  of  the  de- 
fendant having  induced  the  plaintiff  to  become 
a  user  of  morphine,  in  ignorance  of  its  nature, 
is  not  one  for  relief  on  the  ground  of  "fraud 
within  the  meaning  of  that  phrase  as  nsed  in. 
the  statute  of  limitations. 

[£id.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {§  323,  480-493;  Dec. 
Dig.  {  100.* 

For  other  definitions,  see  Words  and  Ptirases, 
vol.  3,  pp.  2943-2984 ;   voL  8  p.  7666.] 

3.  Limitation  or  Actions  (|  74*)— Stat  of 
Period— Leoal  Disability. 

The  running  of  the  statute  of  limitations, 
upon  an  action  for  damages  because  of  the  de- 
fendant having  induced  the  plaintiff  to  become 
a  user  of  morphine,  is  not  wholly  suspended  by 
the  fact  that  the  plaintiff,  knowing  the  manner 
in  which  the  habit  was  induced,  and  having  ac- 
quired knowledge  of  the  effects  of  the  drug,  has 
been  so  affected  mentally  as  not  to  be  capable 
of  protecting  his  own  interests ;  such  an  action 
can  be  brought  onl^  within  one  year  from  the 
time   mental  capacity  is  restored. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {§  413,  414;    Dec.  Dig.  | 

Appeal  from  District  Court,  Stafford 
County. 

Action  by  Rosamond  Glllmore  against  Rob- 
ert B.  Olllmore  and  others.  From  judgm^it 
for  defendants,  plaintiff  appeals.     Affirmed. 

Paul  R.  Nagle,  of  St  John,  for  appellant 
F.  L.  Martin,  of  Hutchinson,  for  appelleea 

MASON,  J.  Rosamond  Olllmore  filed  in 
the  district  court  a  petition  asking  damages 
against  her  husband,  Robert  B.  Olllmore,  and 
his  parents,  Frank  B.  and  Mary  A.  Olllmore. 
The  service  on  Robert  BX  Olllmore  was  set 
aside,  and  no  new  summons  was  served. 
Judgment  was  rendered  in  favor  of  the  oth- 
er defendants  upon  a  demurrer  to  the  evi- 
dence. The  plaintiff  appeals  from  both  rul- 
ings. 

[1]  The  motion  to  set  aside  the  service  of 
summons  was  based  upon  a  showing  that  the 
defendant  Robert  B.  Olllmore  was  a  non- 
resident of  the  state,  and  that  he  was  serv- 
ed with  process  while  here  for  the  purpose 
of  attending  court  as  a  witness.  In  this  sit- 
uation the  service  was  proi>erly  set  asld& 
Underwood  v.  Fosba,  73  Kan.  408,  85  Pac. 
564,  9  Ann.  Cas.  833 ;    note  6  Ann.  Cas.  337. 

[2]  The  plaintiff  asked  damages  against  the 
remaining  defendants  upon  the  ground  that 
they  had,  by  false  representations  on  the 


subject.  Induced  her  to  marry  ihdr  son, 
knowing  that  he  was  afflicted  with  a  com- 
municable disease,  from  which  she  after- 
wards suffered ;  and  also  that  by  administer- 
ing morphine  to  her,  she  being  In  ignoranoe 
of  Its  nature,  they  fastened  upon  her  the 
habit  of  using  that  drug.  There  was  evidence 
tending  to  show  these  fiiCts:  The  marriage 
took  place  January  1,  1898.  The  conse- 
quences of  the  disease  became  manifest  with- 
in a  few  weeks.  The  plaintiff  was  Indaced 
by  her  husband's  mother  to  take  morphine 
for  the  relief  of  her  pains,  she  not  knowing 
what  It  was,  or  the  effects  It  would  produce. 
By  July,  1899,  she  had  fully  acquired  the 
morphine  habit,  which  persisted  until  De- 
cember 24,  1910,  when  a  cure  was  effected  as 
the  result  ot  treatment  at  a  sanitarinm. 
This  action  was  brought  December  29,  191L 
The  plaintiff  contends  that  the  action  is 
one  for  relief  on  the  ground  of  "fraud"  with- 
in the  meaning  of  that  term  as  used  In  the 
statute  of  limitations  (Code  Glv.  Proc.  |  17, 
subd.  S  [Oen.  St  1909,  {  6610]),  that  the  stat- 
ute did  not  begin  to  run  until  the  discovery 
of  the  fraud,  and  that  this  did  not  take  place 
until  her  cure  was  effected,  because  until  that 
time  she  did  not  and  could  not  fully  realize 
her  situation.  We  do  not  regard  the  action 
as  one  for  relief  on  the  ground  of  frand 
within  the  statute  referred  to.  The  question 
Is  somewhat  similar  to  that  presented  In 
Bank  v.  Bay,  90  Kan.  606,  508,  135  Pac.  S84, 
686,  where  It  was  held  that  duress  does  not 
constitute  fraud  In  that  sense,  although, 
"broadly  speaking,  all  conduct  may  be  said 
to  be  fraudulent  which  results  In  un- 
conscientious advantage  over,  or  Injury  to, 
another."  The  plaintiff  alleges  that  the  in- 
Jury  she  had  received  was  concealed  from 
her — that  she  did  not  know  of  it— until  she 
was  cured  of  the  morphine  habit  She  testi- 
fied that  she  had  been  anxious  to  take  a  cure 
as  early  as  1902 ;  that  In  1899  a  doctor  bad 
told  her  she  ought  to  do  so,  and  she  knew 
then  that  In  his  opinion  she  had  the  habit 
to  such  an  extent  as  to  require  a  cure ;  that 
about  1903  she  refrained  from  the  use  of 
morphine  for  seven  months  while  taking 
treatment  provided  by  her  husband.  Intended 
to  accomplish  a  cure.  It  seems  clear,  there- 
fore, that  the  plaintiff  many  years  before 
this  action  was  brought  not  only  knew  of  the 
fact  that  the  morphine  habit  had  been  fixed 
upon  her,  and  how  this  had  been  accomplish- 
ed, but  also  knew  at  least  in  a  general  way 
the  nature  and  consequences  of  the  habit 
The  contention  that  she  did  not  know  of  the 
injury  that  had  been  done  her  until  she  bad 
been  cured  of  the  habit  is  therefore  not  sup- 
ported, except  In  the  sense  that  her  mental 
processes  bad  been  so  impaired  that  she  was 
not  capable  of  protecting  her  own  interests — 
In  other  words,  that  she  was  under  disability. 
There  was  evidence  which  may  be  thought 
to  go  far  toward  proving  her  mental  condl- 


•For  other  cases  see  nune  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Ker-No.  Series  ft  Rep'riodtne 
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tton  to  bave  been  at  least  approximately 
normal,  but  that  la  not  a  matter  to  be  de- 
termined upon  demurrer. 

[3]  Assuming  that  the  evidence  Jnstlfled  a 
finding  that  until  she  was  cured  of  tbe 
morphine  habit  she  was  not  capable  of  act- 
ing upon  the  information  she  had,  she  was 
under  legal  disability,  and  the  statute  of 
limitations  would  not  bar  a  recovery  while 
that  condition  existed.  The  statute,  however, 
fixes  the  period  within  which  an  action  may 
be  brought  under  such  drcumstances  at  one 
year  after  the  disability  is  removed.  Gode 
Civ.  Proa  I  18  (Gen.  St  1909,  S  5611).  The 
present  action  was  not  brought  within  that 
time,  and  we  hold  that  the  ruling  of  the  trial 
court  was  correct,  upon  the  ground  that 
whatever  cause  of  action  the  plaintur  had 
was  barred  by  tbe  statute  of  limitations. 

The  judgment  is  affirmed.  All  the  Justices 
concarrlng. 


WARNOCK  V.  MOORE. 
(Supreme  Court  of  Kansas.    Jan.  10,  1914.) 

(ByVUtbu*  hy  tlie  Court.) 

1.  ABATXmRT    AND    REVIVAI.    (|    15*)— PEND- 
BRCT    OF    ANOTEKB    ACTION    —    EFFECT    OF 

DisinssAi,. 

The  plaintiff  sued  the  defendant  in  Ness 
connty.  Afterwards  the  plaintiff  brooght  a 
second  suit  on  tbe  same  cause  of  action  in 
Reno  county.  After  a  plea  in  abatement  had 
been  filed  in  Reno  connty  alleging  the  pendency 
of  the  former  suit,  the  Ness  county  action  was 
dismissed.  The  plea  in  abatement  was  then 
overmled,  and  the  Reno  connty  action  proceed- 
ed to  Jndgment  Held,  the  dismissal  of  the  first 
action  removed  the  bar  to  the  maintenance  of 
the  second. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  K  lU-llT;  Dec  Dig. 
{  15.*] 

2.  Husband  and  Wife  (i  332*)— Alienation 
OF  Affections— Pleadino—Sttfficienct. 

In  an  action  for  damages  by  a  hasband  for 
the  alienation  of  bis  wife's  affections.  It  is  not 
necessary  to  plead  specifically  tbe  artifices  by 
which  the  wrong  was  accomplished.  It  is  suf- 
ficient to  plead  the  ultimate  facts. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  S  1123 ;  Dec.  Dig.  f  332.*] 

3.  HT7SBAND  AND  WiFB  (S  332*)— AUENATION 

or  Affections— Pi£ADiNo  and  Pboof. 
Where  a  petition  pleads  certain  conduct 
occurring  between  certain  dates  as  means 
whereby  alienation  was  accomplished,  but  fur- 
ther pleads  that  various  other  means  of  aliena- 
tioB  were  employed  which  the  plaintiff  cannot 
for  want  of  knowledge,  describe  with  partica- 
laiity,  the  plaintiff  is  not  limited  in  his  proof 
to  the  conduct  and  the  dates  specially  pleaded. 

[Ed.  Note. — For  other  cases,  see  Hasband 
and  Wife,  Cent  Dig.  1 1123;   Dec.  Dig.  %  332.»] 

4.  Husband  and  Wife  (g  336*>— Alienation 
or   Affections — Inbtbuctionp — Evidence. 

The  plaintiff's  wife  left  his  home  on  July 
6th  in  company  with  tbe  defendant,  who  fur- 
nished tbe  conveyance  and  supplied  her  with 
money.  On  tbe  next  day  she  and  the  defend- 
ant passed  for  husband  and  wife  in  a  distant 
city  and  occupied  tbe  same  apartment  for  two 
nights.  Held,  an  instruction  to  the  jury  that 
they  might  consider  the  conduct  of  the  defend- 


ant with  reference  to  the  plaintiff's  wife  after 
she  left  home  was  proper. 

[Ed.  Note. — For  other  cases,  see  Husband  and 

Wife,  Cent  Dig.  |  1126;    Dec.  Dig.  {  335.»] 

6.  Husband  and  Wife  (Si  333, 334*)— Alien- 
ation OF  Affbotionb— Evidence  of  Vee- 
DicT— Malice. 

The  admission  of  an  item  of  evidence  of* 

fered  to  prove  malice,  and  the  verdict  of  die 

jury  approved. 
[Ed.    Note.— For   other  cases,   see  Husband 

jndgWife^ent  Dig.  {{  1124,  1126;  Dec  Dig. 

Additional  ByXlahMt  hy  Editorial  Staff.) 
6.  Husband  and  Wife  (§  333*)— Alienation 

OF  Affections— Suffioienct  of  Evidence. 
Evidence,  in  a  l)usband's  action  for  dam- 
ages, held  to  show  that  the  elopement  of  plain- 
tiff's wife  with  defendant  and  their  living  to- 
gether as  man  and  wife  was  the  result  of  de- 
fendant's siege  of  the  wife's  affections. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  1 1124;  Dec.  Dig.  |  333.*] 

Appeal  from  District  Court,  Rem)  County. 

Action  by  D.  B.  Wamock  against  W.  B. 
Moore.  From  a  Judgment  for  plalntlfl,  de- 
fendant appeals.    Affirmed. 

Prlgg  ft  WilUams,  of  Hntcblnaon,  for  ap- 
pellant F.  L.  Martin  and  B.  T.  Foote,  both 
of  Hutchinson,  for  appellee. 

BDROH,  J.  D.  B.  Wamock  sued  W.  B. 
Moore  for  damages  resulting  from  the  aliena- 
tion of  the  afTections  of  the  plalntHTs  wife 
by  the  defendant  The  plaintiff  recovered, 
and  the  defendant  appeals. 

[1]  The  plaintiff  first  sued  the  defendant 
in  Ness  connty  in  August,  1911.  Service  waa 
duly  made,  and  the  defendant  filed  a  motion 
attacking  the  petition.  On  September  22, 
1911,  the  plaintiff  instituted  a  second  suit 
against  the  defendant  on  the  same  cause  of 
action  in  Reno  county.  On  September  27th 
the  plaintiff  filed  his  motion  to  dismiss  the 
Ness  county  action  without  prejudice.  On 
October  10th  tbe  defendant  filed  a  plea  in 
abatement  in  the  Reno  coun^  action,  calling 
the  attention  of  the  court  to  the  suit  al- 
ready pending  in  Ness  connty.  On  October 
11th  the  action  in  Ness  connty  was  dis- 
missed. On  November  16th  a  second  sum- 
mons was  Issued  and  served  on  the  defend- 
ant in  the  Reno  county  action.  On  Decem- 
ber 4th  the  plea  in  abatement  was  overruled. 
The  defendant  then  answered  and,  besides 
pleading  to  the  merits,  set  up  the  institution 
of  the  suit  in  Ness  county  as  a  bar  to  fur- 
ther proceedings.  No  specific  objection  was 
Interposed  to  the  service  of  November  16th,  . 
but  it  is  claimed  that  notwithstanding  such 
service,  the  action  should  have  been  abated. 

The  plaintiff  could  not  rightfully  ignore  the 
first  action  and  Involve  the  defendant  in  an- 
other while  the  first  suit  was  pending,  and 
the  plea  in  abatement  was  valid  when  filed. 
The  plaintiff  in  effect  confessed  the  plea  and 
commenced  again  by  procuring  fresh  service 
on  November  leth,  after  the  Ness  county 
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salt  was  dismissed.  It  Is  not  material  tbat 
the  sammons  was  called  an  alias  summons  or 
that  the  plaintiff  did  not  go  through  the 
formality  of  refiling  the  petition.  The  de- 
fendant did  not  ask  that  the  proceeding  thus 
Instituted  on  November  16th  be  abated  as  a 
third  suit  on  the  same'  cause  of  action,  and 
the  ground  of  the  plea  In  abatement  and  of 
t^e  abatement  feature  of  the  answer,  name- 
ly, that  a  former  suit  had  been  commenced 
In  Ness  county,  did  not  apply  to  It  But,  be- 
yond this,  the  dismissal  of  the  Ness  county 
suit  rendered  It  unavailable  as  a  bar  to  fur^ 
ther  proceedings. 

In  the  case  of  Bond  v.  White,  24  Kan. 
45,  the  plaintiff  sued  the  defendant  for  forci- 
ble entry  and  detainer  before  a  Justice  of 
the  peace  and  recovered  Judgment  on  March 
19th.  On  the  same  day  the  defendant  filed 
an  appeal  bond,  which  the  justice  of  the 
peace  approved,  and  thereby  perfected  an 
appeal  to  the  district  court,  although  the 
transcript  was  not  sent  up  for  some  time. 
On  March  26th  the  plaintiff  commenced  a 
second  action  for  the  same  relief.  It  was 
held  that  the  pendency  of  the  first  action  on 
appeal  was  a  bar  to  the  prosecution  of  the 
second.  In  the  opinion  it  was  said  that  a 
party  may  not  be  vexed  by  two  actions  "at 
the  same  time"  for  the  same  thing;  that, 
if  the  plaintiff  be  conscious  of  mistake  in  the 
one  he  has  commenced,  he  should  abandon 
it  and  try  again;  and  that  he  has  no  right 
to  harass  his  adversary  "by  mere  multiplicity 
of  actions."  The  same  principle  was  An- 
nounced In  the  case  of  Challlss  v.  Smith,  26 
Kan.  563,  where  it  was  said  that  if  the 
plaintiff,  ignoring  the  first  suit,  may  com- 
mence a  second,  he  may  on  the  same  principle 
Ignore  the  second  and  commence  a  third,  and 
so  on  indefinitely,  and  thus  unnecessarily  vex 
and  vn-ong  the  defendant  and  improperly  con- 
sume the  time  of  the  courts.  In  support 
of  the .  opinion  in  the  Bond- White  Case, 
the  court  quoted  from  1  Bacon's  Abridge- 
ment, p.  28,  as  follows :  "The  law  abhors  a 
multiplicity  of  actions,  and  therefore,  when- 
ever it  appears  on  record  that  the  plaintiff 
has  sued  out  two  writs  against  the  same  de- 
fendant for  the  same  thing,  the  second  writ 
shall  abate,  for  if  it  were  allowed  that  a 
man  should  be  twice  arrested,  or  twice  at- 
tached by  his  goods  for  the  same  thing,  by 
the  same  reason  he  might  suffer  infinitum, 
and  it  is  not  necessary  that  both  should  be 
pending  at  the  time  of  the  defendant's  plead- 
ing in  abatement,  for,  if  there  was  a  writ  in 
being  at  the  time  of  suing  out  the  second, 
it  is  plain  the  second  was  vexatious  and  ill 
ab  initio."  Seizing  upon  the  latter  part  of 
this  quotation,  the  defendant  argues  that  it 
is  not  enough  that  a  defendant  be  protected 
from  a  multiplicity  of  suits  for  the  same 
thing  at  the  same  time,  but  that  the  plaintiff 
must  either  proceed  in  the  first  case  or  else 
clear  the  dockets  entirely  and  then  begin 
anew.  This  court  has  not  followed  Bacon's 
rule  to  such  an  extreme  length.    To  do  so 


would  in  some  cases  be  merely  to  penaUze 
the  plaintiff  and  not  to  protect  the  defend- 
ant and  disburden  the  courts.  Consequently  - 
it  has  been  held  that,  if  the  first  action  be 
dismissed  before  the  trial  of  the  second,  it 
is  no  longer  a  bar  to  the  maintenance  of  the 
second  suit.  Snow  v.  Hudson,  56  Kan.  378, 
43  Pac.  260.  It  is  true  that  in  the  case  Just 
cited  the  plaintiff  could  not  have  obtained  in 
the  first  action  the  full  relief  sought  in  the 
second,  but,  as  the  syllabus  shows,  the  de- 
cision was  rested  on  the  additional  ground 
that  the  dismissal  of  the  first  action  before 
the  trial  of  the  second  lifted  the  bar  to  such 
trial    Such  Is  the  law  elsewhere. 

"Formerly  the  only  question  was  whether, 
at  the  time  of  suing  oat  the  second  writ, 
there  was  a  writ  in  being,  and  it  was  held  to 
be  no  answer  to  the  plea  that  the  first  suit 
was  ended  when  the  plea  was  put  In;  bat 
the  prevailing  rule  now  is  that  the  discon- 
tinuance or  dismissal  of  the  first  suit  after 
the  commencement  of  the  second  may  be  set 
up  in  reply  to  the  plea,  and  thus  defeat  au 
abatement"    1  ElncycL  of  PI.  &  Pr.  755. 

"The  tendency  of  the  later  cases  and  a 
prei>onderance  of  authority  sustain  the  doc- 
trine that  it  is  a  good  answer  to  a  plea  of 
the  pendency  of  a  prior  action  for  the  same 
cause  that  the  former  suit  has  been  dis- 
continued, whether  the  discontinuance  be  be- 
fore or  after  the  filing  of  the  plea.  Under 
this  doctrine  the  plea  wUl  be  overruled  un- 
less the  prior  suit  Is  pending  at  the  time 
of  the  trial  of  the  second."    1  Cya  25. 

[2, 3]  The  plaintiff  alleged  that  on  un- 
known dates  between  March  1  and  July  6, 
1911,  the  defendant,  contriving  and  intend- 
ing to  alienate  the  affections  of  the  plain- 
tUTs  wife,  had  sexual  Intercourse  with  her 
and  made  disparaging  remarks  about  tbe 
plaintiff.  It  Is  said  there  was  no  evidence 
of  such  relations  between  the  defendant  and 
Mxs.  Warnock  or  of  such  remarks  about  the 
plaintiff  between  the  dates  named ;  that  no 
other  means  of  alienation  were  specified  in 
the  petition ;  and  consequently  that  the  ver- 
dict and  Judgment  rest  upon  matters  outside 
the  issues  tendered  by  the  petition.  The 
petition,  however,  charged  that  the  defendant 
contrived  to  alienate  the  plaintiff's  wife  from 
him  by  other  means  than  those  mentioned 
and  in  various  ways  which,  for  want  of 
knowledge,  the  plaintiff  was  unable  to  de- 
scribe with  particularity.  Therefore  the 
plaintiff  was  not  restricted  in  bis  proof  to 
the  devices  of  seduction  and  disparaging  re- 
marks occurring  between  March  Ist  and 
July  6th. 

"It  was  enough  for  the  plaintiff  to  plead 
the  ultimate  facts  as  to  the  alienation  of  her 
husband's  affections  by  the  defendant,  and 
the  acts  done  and  artifices  used  to  accom- 
plish the  alienation  are  not  required  to  be 
pleaded ;  indeed,  these  are  largely  matten  of 
evidence  by  which  the  ultimate  facts  are  t» 
be  proved."  Nevins  t.  Nevins,  68  Kan.  410, 
412,  75  Pac.  482. 
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[8]  Hie  plaintiff  poichased  of  the  defend- 
ant a  farm  on  which  the  plaintiff  resided 
with  hla  wife  and  three  children.  The  con- 
sideration was  $6,000.  One  thousand  dollars 
of  this  snm  was  to  be  i»ld  in  cash.  The 
payment,  however,  was  not  In  fact  made  but 
was  secured  by  a  chattel  mortgage  on  the 
plaintiff's  personal  property.  The  balance  of 
the  purchase  price,  which  bore  interest  at 
7  per  cent,  was  secured  by  a  contract  of 
sale.  The  farm  lay  near  the  town  of  Tnron, 
where  the  defendant  resided.  The  defendant 
commenced  coming  to  the  farm  to  transact 
-  business.  Mrs.  Wamock  was  well  educated, 
while  her  husband  was  not,  and  she  usually 
oondncted  the  business  transactlona  Ib 
the  spring  of  1911  the  defendant  concluded 
that  he  did  not  feel  at  home  in  town  so  much 
88  be  did  In  the  country  and  arranged  for 
board  and  lodging  at  the  plaintitTs  home. 
The  plaintiff  was  a  hard-working  farmer 
who  spent  much  time  in  his  fields.  The 
defendant  had  leisure  and  spent  time  at  the 
honae  with  Mrs.  Wamock.  The  defendant 
frequently  took  the  plaintifCs  entire  family 
aatomobile  riding.  As  time  progressed  he 
took  Mrs.  Wamock  automobile  riding  alone. 
On  July  4th,  at  a-  picnic  at  Turner's  Lake, 
the  attmtions  of  the  defendant  and  Mrs. 
Wamock  to  each  other.  In  the  absence  of  the 
plaintiff,  were  so  marked  as  to  create  much 
adverse  comment.  On  the  evening  of  July 
Stb  the  plaintiff  made  an  excuse  to  look  for 
blfl  revolver  and,  after  searching  elsewhere, 
found  it  in  the  defendant's  suit  case,  where 
his  wife  had  placed  it  after  she  had  removed 
the  loads.  The  plaintiff  testified  as  follows 
concerning  the  ensuing  conversation  with  his 
wife:  "Q.  Were  you  quarreling  with  her? 
A.  I  wasn't  exactly  quarreling  with  her;  I 
was  talking  to  her.  Q.  What  did  yon  say  to 
ber?  A.  I  told  her  that  as  soon  as  Mr. 
Moore  came  he  was  going  to  hit  the  road. 
Q.  Did  she  holler  or  make  a  noise?  A.  She 
aayg,  "O,  my  Ood,  David,  don't  do  that,  be- 
cause he  has  a  mortgage  on  everything  we 
have  got,  and  there  are  payments  coming  due 
on  the  place ;  If  you  do  this  he  will  foreclose, 
and  we  will  lose  everj'thing  vre  have  got.' " 
About  this  time  the  defendant  came  up.  An 
altercation  between  the  two  men  followed, 
and  the  defendant  was  ordered  to  leave  the 
place.  The  defendant  exhibited  no  haste 
in  leaving,  and  the  plaintiff  left  for  town, 
where  he  procured  ammunition  and  another 
pistol.  After  he  had  gone,  the  defendant 
telephoned  to  Turon  for  an  automobile  in 
which,  when  It  arrived,  he  and  Mrs.  Wamock 
and  the  three  chlldr«t  went  away.  Before 
stardBK  Mt&  Wamock  got  a  bundle  of 
clothes  from  the  house,  and  the  defendant 
gave  her  two  $S  bills.  The  driver  was  in- 
structed to  go  to  Stafford.  When  the  party 
arrived  at  Z«iith,  the  children  were  sent 
in  the  automobile  to  Mrs.  Wamock's  sister 
W  Sylvia,  where  they  arrived  between  10 
and  11  o'clock  at  night  Mrs.  Wamock 
asked  the  defendant  if  she  should  take  the 
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youngest  child  with  her,  but  the  defendant 
said  no  be  would  be  in  the  road.  The  de- 
fendant and  Mrs.  Wamock  went  to  Stafford 
and  from  Stafford  to  Lamed,  where  they 
arrived  the  next  day.  At  Lamed  they  pass- 
ed for  husband  and  wife  and  occupied  the 
same  bedroom  for  two  ulghts.  Not  long  aft- 
erwards the  defendant  foreclosed  the  chattel 
mortgage  on  the  plaintlfTs  personal  property. 

The  defenses  to  the  action,  which  lacked  the 
support  of  testimony  given  by  the  defendant 
himself,  were  that  the  defendant  took  the 
plaintiff's  wife  away  for  the  chivalrous  pur- 
pose of  protecting  her  until  the  plaintiff 
should  have  time  to  "cool  off,"  and  that  the 
whole  affair  was  concocted  by  the  husband 
and  wife  for  the  purpose  of  obtaining  a 
blackmailing  Judgment  against  the  defend- 
ant A  witness  was  produced  who  testified 
to  meetings  In  the  nighttime  between  the 
husband  and  wife  at  Hutchinson  after  the 
action  had  been  instituted.  This  witness 
stated  that  on  one  occasion  Mrs.  Wamock 
desired  her  husband  to  remain  over  night 
with  her  at  the  place  where  she  was  staying, 
but  that  he  said,  referring  to  the  pending 
suit:  "No,  Mamma,  I  don't  dare  stay  with 
yon.  I  don't  dare  stay  here  all  night  Ton 
know  that  it  will  knock  this  deal  In  the 
head."  This  witness  was  impeached  by  tes- 
timony tending  to  show  that  the  defendant 
had  promised  to  assist  In  getting  her  brother 
out  of  the  Hutchinson  reformatory  If  she 
would  help  him  In  his  litigation  with  the 
plaintiff. 

[4]  The  court  Instmcted  the  Jury  as  fol- 
lows: 

"No.  8.  The  gist  and  substance  of  the 
claims  of  the  plaintiff  are  that  by  means  of 
the  wrongful  acts  and  conduct  of  the  defend- 
ant alleged  in  the  petition,  the  defendant 
alienated  the  affections  of  plalntifTs  wife 
from  him  and  caused  her  to  separate  from 
him.  In  determining  whether  these  claims 
are  trae,  you  should  consider  all  the  evi- 
dence in  the  case  throwing  any  light  upon  the 
question,  including  the  conduct  of  the  de- 
fendant with  reference  to  the  wife  of  the 
plaintiff  prior  to,  at  the  time  of,  and  subse- 
quent to  the  leaving  of  the  home  of  the  plain- 
tiff by  his  wife  as  disclosed  by  the  evidence; 
and.  If  you  find  by  the  evidence,  by  a  pre- 
ponderance thereof,  that  such  claims  are 
true,  then  your  verdict  Should  be  for  the 
plaintiff,  and,  if  yon  fail  to  so  find,  then 
your  verdict  should  be  for  the  defendant 

"No.  9.  In  the  absence  of  evidence,  the 
motives  of  a  person  in  the  doing  of  any  prop- 
er or  lawful  act  are  presumed  to  be  good; 
and,  when  the  motive  with  which  an  act  Is 
done  Is  the  subject  of  Inquiry,  in  determining 
what  such  motive  was  the  Jury  have  the  right 
to  consider  the  nature  and  character  of  the 
act,  the  manner  in  which,  and  the  circum- 
stances under  which,  it  was  done,  and  all  the 
evidence  in  the  case  touching  upon  the  ques- 
tion of  motive." 

The  defendant  argues  that  these  instrao- 
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ttons  were  erroneous  becanse  they  allowed 
the  Jury  to  consider  the  conduct  of  the  de- 
fendant and  Mrs.  Wamock  at  Larned,  al- 
though the  alienation,  if  any  occurred,  waa 
completed  with  the  departure  from  the  plain- 
tiff's home  on  the  night  of  July  6th.  This 
argument  is  based  upon  the  defendant's  in- 
terpretation of  the  petition,  which  has  been 
rejected.  The  ground  of  the  action  was  the 
alienation  of  the  affections  of  the  plaintiff's 
wife.  There  could  be  no  better  proof  of  the 
fact  than  that  Mra  Wamock  left  her  hus- 
band's home  on  the  night  of  one  day  and  on 
the  night  of  the  next  day  was 'conducting  her- 
self as  the  wife  of  the  defendant  The  peti- 
tion stated  that  the  plaintiff  was  not  able 
to  name  and  describe  all  the  wUes  employed 
by  his  wife's  seducer,  and  he  was  not  requir- 
ed to  do  so.  Whether  or  not  any  were  em- 
ployed was  a  proper  matter  of  Inference 
from  proved  facts  and  circumstances.  The 
Inquiry  properly  extended  to  the  time  when 
Mrs.  Wamock  openly  renounced  fidelity  to 
her  husband  and  commenced  to  cohabit  with 
the  defendant  as  his  wife.  The  plaintiff  was 
not  obliged  to  elect  a  given  instant  of  time 
when  his  wife's  affections  were  finally  de- 
tached from  him,  and,  if  he  had  specifically 
charged  that  the  alienation  was  fully  com- 
pleted on  July  5th,  his  action  would  not  fall 
if  the  proof  indicated  that  the  ties  binding 
his  wife  to  him  were  not  completely  broken 
until  July  6th,  at  the  end  of  the  elopement, 
instead  of  at  its  beginning  on  the  previous 
day. 

Without  discussing  it  in  detail,  the  evi- 
dence Justified  the  conclusion  that  the  filght 
on  the  night  of  July  5tb,  ending  in  the  seclu- 
sion of  the  bedroom  of  the  apartment  house 
In  Lamed  on  the  night  of  July  6th,  was  the 
result  of  a  siege  of  Mrs.  Wamock's  affections 
commenced  when  the  defendant  left  Turon 
to  take  up  his  abode  in  the  plaintiff's  home. 

It  is  said  that  the  instmctions  quoted  were 
erroneous  because  they  did  not  inform  the 
Jury  that  the  defendant  must  have  caused 
the  alienation  intentionally  and  knowingly. 
These  elements  of  the  plaintiff's  cause  of  ac- 
tion were  fully  covered  by  other  Instructions. 

[S]  The  defendant  insists  that  the  state- 
ment of  the  plaintiff,  made  while  testifying, 
that  the  defendant  returned  to  the  vicinity 
of  Turon  soon  after  the  elopement  and  fore- 
closed the  chattel  mortgage  on  the  plaintiff's 
property  was  Improperly  allowed  to  stand 
because  the  Jury  might  have  concluded  that 
the  defendant  not  only  robbed  the  plaintiff 
of  his  wife  but  robbed  him  of  his  property 
also.  Malice  on  the  part  of  the  defendant 
was  pleaded,  and  the  circumstance  that  he 
moved  quickly  against  the  plaintitTs  property 
tended  to  establish  it 

The  verdict  was  for  $7,250  actual  damages. 
No  punitive  damages  were  allowed.  Estima- 
tion of  damages  was  a  matter  for  the  Jury, 
and  it  Is  not  possible  for  the  court  to  say 


that  they  acted  arUtrarlly  or  caprldoosly  or 
from  passion  or  prejudice.  Other  assign- 
ments of  error  are  disposed  of  by  the  fore- 
going considerations  or  else  are  not  regarded 
as  important 

The  defendant  has  filed  in  this  oonrt  an 
application  for  an  Investigation  of  the  pres- 
ent relations  of  the  plaintiff  and  his  wife 
to  the  end  that  a  new  trial  may  be  granted 
should  it  appear  that  they  are  now  liTing 
together  or  are  now  reconciled  to  each  oQset. 
It  is  said  that.  If  Mrs.  Wamock  has  returned 
to  the  farm  where  her  husband  and  her  chil- 
dren reside.  It  indicates  coUusion  in  July,  1905, 
and  at  least  furnishes  ground  for  ledodng 
the  Jndgmott  A  Judgment  for  damages  for 
alienating  the  affections  of  a  man's  wife  is 
not  accompanied  by  any  warranty  in  favor 
of  the  wrongdoer,  and  no  such  extraordlnai; 
situation  Is  presented,  Justifying  resort  to 
unusual  procedure  to  correct  a  palpable  mis- 
take and  prevent  a  miscarriage  of  Justice,  as 
in  the  case  of  Caldwell  v.  Modem  Woo&aen, 
90  Kan.  175,  133  Pac.  843. 

The'  Judgment  of  the  district  court  U  af- 
firmed.   All  the  Justices  concur. 


UNDER  V.  WARNOCK. 
(Supreme  Court  of  Kansas.     Jan.  10,  1914.) 

(SyUabu*  hy  the  Court.) 
FoBCiBUC  Entbt  and  Detainsb  (I  e'Wi'B- 

IICES  or  THK  Peacb  (%  36*)— JUBISDICnON- 

TlTLE. 

Wliere,  in  the  trial  of  an  action  of  unlawful 
detainer,  it  develops  that  the  defendant  took 
poBsegsion  of  the  land  in  controverg;  under  a 
contract  for  its  purchase,  having  made  a  con- 
siderable part  payment,  and  that  tliere  is  a 
substantial  controversy,  involving  disputed 
qnestions  of  fact,  as  to  whether  the  equitable 
interest  acquired  under  such  contract  has  been 
lost,  the  court  is  Justified  in  sustainuig  a  de- 
murrer to  the  plaintiff's  evidence. 

[Ed.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent.  Dig.  |i  29^32;  Dec. 
Dig.  J  6;*  Justices  of  the  Peace,  Cent  Dig.  U 
83-97;    Dec.  Dig.  |  36.»] 

Appeal  from  District  Court,  Keno  County. 

Action  by  B.  F.  Under  against  David  War 
nock.  From  a  Judgment  for  defendant,  plain- 
tiff appeala    Affirmed. 

Prigg  ft  Williams,  of  Hutchinson,  for  ap- 
pellant F.  Ll  Martin  and  B.  T.  Foote,  both 
of  Hutchinson,  for  appellee. 

MASON,  J.  W.  B.  Moore,  the  owner  of  a 
tract  of  land,  «n  October  28,  1909,  made  a 
written  contract  for  its  sale  to  David  Wai- 
nock  for  $6,000,  of  which  $1,000  was  paid 
down,  and  the  remainder,  bearing  7  per  cent 
Interest,  was  to  be  paid  in  nine  annual  install- 
ments, the  first  two  of  $200  each,  the  next  of 
$300,  the  next  four  of  $700  each,  and  the  tast 
two  of  $750  each.  Two  payments  were  made 
of  $291.47  August  27,  1910,  and  $175  Febru- 
ary 27,  1911.    The  contract  contained  this 
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provision,  the  seller  being  tbe  first  party, 
and  the  buyer  the  second:  "If  said  party  of 
the  second  part  •  •  •  taU  to  pay  any  of 
the  payments  of  jwlncipal  or  Interest  for  thir- 
ty days  from  the  date  when  the  same  be- 
comes dne  and  payable,  as  herein  stipulated, 
then  this  agreement  shall  become  null  and 
void,  at  the  option  of  the  party  of  the  first 
part,  and  the  party  of  the  second  part  shall 
and  will  forfeit  to  the  party  of  tbe  first  part 
all  moneys  paid  on  this  agreement,  and  shall 
and  win  on  demand,  surrender  the  posses- 
sion of  said  premises  to  the  party  of  the  first 
part,  or  his  assigns." 

November  11,  1911,  Moore  made  a  warran- 
ty deed  to  J.  N.  Hlnsbaw,  and  January  12, 
1912,  Hlnshaw  made  a  deed  to  B.  F.  Llnder. 
April  12,  1912,  lilnder  brought  an  action  of 
unlawful  detainer  against  W'brnock.  It  was 
taken  to  the  district  court,  where  a  demurrer 
to  the  plalntUTs  evidence  was  sustained. 
The  plaintiff  appeals. 

The  district  court  seems  to  have  proceeded 
npon  the  theory  that  the  pleadings  and  evi- 
dence showed  that  there  was  an  actual  con- 
troversy as  to  whether  the  rights  of  the  de- 
fendant to  the  land  under  the  written  con- 
tract had  been  lost,  and  that  this  was  not  a 
question  proper  to  be  litigated  in  Oils  form 
of  proceeding.  In  this  we  think  the  court 
was  correct  The  time  of  making  the  defer- 
red payments  was  not  in  so  many  words 
made  of  the  essence  of  tbe  contract  The 
buyer  had  made  a  considerable  payment 
down  and  bad  made  two  additional  payments. 
Tbe  situation  was  one  in  which  a  waiver  of 
a  right  to  strict  forfeiture  might  be  readily 
Inferred.  There  was  evidence  of  a  chattel 
mortgage  by  Wamock  to  Moore,  which  was 
claimed  to  have  been  given  In  consideration 
of  the  extension  of  time  of  payment  There 
was  also  a  claim  on  the  part  of  Warnock  that 
Hlnshaw  had  agreed  to  act  In  his  behalf  in 
the  matter;  also  that  Moore  was  Indebted 
to  him.  There  was  also  evidence  tending  to 
show  that  Warnock  had  by  his  statements 
and  conduct  admitted  that  his  interest  had 
been  extinguished.  A  number  of  other  mat- 
ters were  Involved,  bearing  more  or  less  di- 
rectly upon  the  controversy  referred  to.  We 
think  it  fairly  appeared  that  there  was  an  ac- 
tual conflict  on  the  subject  Involving  serious 
questions  both  of  law  and  fact,  and  In  view 
of  that  situation  tbe  court  properly  brought 
the  proceeding  to  an  end. 

Tbe  general  rule  is  that  In  the  absence  of 
an  express  statute  (such  as  exists,  for  ex- 
ample, in  Illinois),  "an  action  of  unlawful  de- 
tainer cannot  be  brought  against  one  claim- 
ing the  premises  in  question  under  a  contract 
to  purchase."  IS  A  ft  E.  Encycl.  of  L.  767. 
In  G.  B.  &  Qk  R.  R.  Co.  V.  Skupa,  16  Neb.  341, 
at  page  346,  20  N.  Wl  393,  at  page  395,  which 
arose  upon  a  statute  substantially  like  our 
own,  it  was  said:  "It  must  be  further  observ- 
ed that  while  the  plaintiff  might  under  the 


terms  of  this  contract  cancel  It  and  refuse  to 
be  fnrther  bound  by  it  in  case  of  default,  yet 
It  could  not  do  BO  to  the  extinguishment  ot 
any  equities  which  might  exist  In  favor  of 
the  defendant  It  may  be  and  doubtless  is 
claimed  that  in  this  case  he  has  none.  This 
may  be  true,  but  U  this  action  can  be  main- 
tained In  this  case,  it  can  In  any  case  of  tbe 
sale  of  real  estate,  and  all  equities  in  favor 
of  the  purchaser  completely  terminated  and 
canceled  at  the  will  of  the  vendor  by  the  sim- 
ple act  of  the  selection  of  the  court  in  which 
he  will  prosecute  his  action,  for  it  is  well 
known  that  no  defense  of  that  kind  can  be 
made  in  proceeding  under  the  sections  above 
quoted.  So  long  as  the  contract  of  sale  con- 
tinues, so  long  has  the  purchaser  an  interest 
in  the  subject  of  the  contract  So  long  as 
that  interest  or  title  exists,  the  Justice  has  no 
Jurisdiction  In  the  case.  In  an  action  in 
ejectment  or  other  proper  proceeding  in  a 
court  of  general  Jurisdiction,  all  equities  and 
defenses  can  be  fully  adjudicated.  In  jus- 
tice court  they  cannot  be,  for  tbe  reason  that 
no  Jurisdiction  or  authority  to  do  so  exists, 
and  therefore  1^  suits  between  vendor  and 
vendee,  growing  out  of  the  contract  of  sale, 
the  district  court  only  has  Jurisdiction.'' 

One  claiming  to  be  the  equitable  owner  of 
property  under  a  contract  of  purchase,  his 
claim  being  substantial,  and  not  a  mere  pre- 
text, cannot  be  ousted  from  possession  by  a 
summary  proceeding  before  a  Justice  of  the 
peace.  Alderman  v.  Boeken,  25  Kan.  658. 
In  Dlneen  v.  Olson,  73  Kan.  379,  85  Pac.  538, 
the  owner  was  permitted  to  recover  posses- 
sion by  an  action  of  unlawful  detainer  against 
one  who  bad  obtained  it  under  a  contract  of 
purchase,  but  there  it  was  expressly  said  that 
upon  the  agreed  facts  the  defendant  did  not 
have,  and  did  not  claim  to  have,  any  legal  or 
equitable  right  In  the  land.  In  forcible  entry 
and  detainer  the  title  to  the  property  cannot 
be  an  issue  In  the  sense  of  being  the  final 
matter  to  be  determined.  Armour  v.  Howe, 
62  Kan.  587,  64  Pac  42.  Here  tbe  real  ques- 
tion in  dispute,  the  one  thing  to  be  determin- 
ed, was  whether  the  defendant's  equitable 
title,  acquired  under  the  contract  had  been 
cut  off.  There  was  a  reasonable  basis  for 
the  dalm  that  it  was  still  in  existence.  The 
summary  procedure  chosen  was  not  adapted 
to  the  determination  of  such  a  question. 

The  Judgment  is  afilrmed.  All  the  Justices 
concur. 


MOFFAT   V.   BEBLER. 
(Supreme   Court  of   Kansas.     Jan.   10,   1914.) 

(Byttahut  hy  th*  Court.) 

1,  Chattkl  Mobtoaoes  (§  156*)— Fiuno— 
Change  of  Possession  of  Pbopebtt. 
Under  the  statute  requiring  a  chattel  mort- 
gage or  a  copy  of  it  to  be  filed  with  tbe  regis- 
ter of  deeds,  unless  it  is  followed  by  an  actual 
change  of  possession,  in  order  to  excuse  the 
omission  to  file,  the  change  of  possession  must 
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be  of  inch  character  as  to  be  open  to  observa- 
tion. 

[EM.  Note. — For  other  cases,  see  Chattel 
Morteages,  Cent  Dig.  §S  265,  271;    Dec.  Dig. 

2.  Chattel    Mobtqages    (S    166*)— Fiuno— 

POSSESSIOIT   BT    PBIOB    MOBTOAGEE. 

The  fact  that  the  mortgaged  chattels  are 
already  in  the  hands  of  the  holder  of  a  prior 
mortgage,  who  agrees  to  hold  possession  also 
for  the  benefit  of  the  second  mor^agee,  does  not 
disi>ense  with  the  necessity  of  a  record,  as 
against  creditors. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §§  265,  271;  Dec  Dig.  I 
16e.»l 

Appeal  from  District  Court,  Edwards 
County. 

Action  by  A.  L.  Moffat,  as  trustee,  etc., 
against  C.  W.  Beeler,  as  trustee,  etc.  From 
Judgment  for  plaintiff,  defendant  appeals 
Affirmed. 

ElllB,  Coolc  &  Bamett,  of  Kansas  City,  Mo., 
for  appellant  W.  S.  McClintock  and  A.  L. 
Quant,  both  of  Topeka,  Cbarles  £>.  Lobdell, 
of  Great  Bend,  and  Charles  A.  Baker,  of 
Dodge  City,  for  appellee. 

MASON,  J.  B.  O.  Beck^th,  a  mer(^ant, 
executed  a  chattel  mortgage  upon  his  stock 
of  goods  to  a  bank,  which  took  possession 
of  the  property,  pladng  its  agent,  J.  El.  Stow- 
ell,  in  charge.  Ten  days  later  he  executed 
another  Instrument,  which  for  present  pur- 
poses may  be  spoken  of  as  a  chattel  mort- 
gage, to  C.  W.  Beeler  (who  was  president  of 
the  bank),  as  trustee  for  a  number  of  Beck- 
wlth's  creditors.  Beckwith  was  adjudged 
a  bankrupt,  In  proceedings  begun  more  than 
four  months  later.  The  trustee  In  bank- 
ruptcy brought  replevin  for  the  goods  and  re- 
covered a  Judgment,  from  which  Beeler  ap- 
peals. 

A  reversal  is  asked  upon  the  groimd  that, 
under  the  facts  as  found  by  the  trial  court, 
the  Judgment  should  have  been  for  the  de- 
fendant The  findings  that  are  here  Import- 
ant are  to  the  effect  that  the  Instrument  ex- 
ecuted to  Beeler  was  a  chattel  mortgage; 
that  it  was  never  filed  for  record;  that  Beel- 
er at  once  "assumed  control  of  the  stock  of 
goods  in  question  under  said  writing,  but 
that  said  J.  E.  StoweU  continued  in  the 
actual  visible  possession  and  charge  there- 
of; "that  there  was  no  apparent  change  of 
possession  when  said  G.  W.  Beeler  assumed 
control  of  said  stock  of  merchandise."  The 
court  concluded  that  the  chattel  mortgage  to 
Beeler  was  void  as  to  the  plaintiff  because 
It  was  neither  made  of  record  nor  accom- 
panied by  an  actual  and  apparent  change  of 
possession. 

[1 , 2]  The  defaidant  cohtends  that,  as 
Beckwith  had  delivered  the  stock  to  the  bank 
and  was  no  longer  himself  in  possession,  the 
unrecorded  chattel  mortgage  was  valid  with- 
out any  change  of  possession  except  such  as 
Is  shown  by  the  findings.  The  court  found 
that  there  was  no  visible  change  of  posses- 


sion whateTer.  .When  Uie  mortgage  wa& 
given,  the  person  having  physical  possession 
of  the  goods  was  Stowell.  After  It  was  giv- 
en the  condition,  so  far  as  could  be  aaca- 
talned  by  observation,  remained  the  sama 
Stowell  was  still  In  possession.  The  only 
difference  was  that,  whereas  he  bad  former- 
ly held  only  for  the  protection  of  the  banlc 
under  its  mortgage,  he  now  undertook  to 
hold  also  for  the  protection  of  the  credlton 
secured  by  the  second  mortgage,  under  the 
direction  of  Beeler,  the  trustee,  who  was  also 
president  of  the  bank  to  which  the  first 
mortgage  bad  been  given.  Stated  in  general 
terms,  the  question  is:  Where  the  mortgagor 
of  chattels  delivers  them  to  an  agent  of  the 
mortgagee.  Is  an  unrecorded  second  mortgage 
to  another  person  valid  against  creditors, 
If  the  agent  agrees  to  hold  for  the  boi^t 
of  the  new  mortgagee? 

The  defendant  reUes  strongly  upon  Nash 
V.  Ely,  19  Wend.  (N.  Y.)  523,  at  page  524, 
which  was  decided  in  183S.  There  a  mort- 
gage was  given  upon  goods  which  were  in 
the  hands  of  a  third  person,  claiming  to  have 
acquired  title  thereto  by  transfer  from  the 
mortgagor  In  payment  of  a  debt  The  mor^ 
gage  was  held  to  be  good  against  an  at- 
taching creditor,  who  assailed  It  on  the 
ground  that  it  had  not  been  accompanied  by 
a  change  of  possession.  The  court  said: 
"The  statute  does  not  require  that  the  mort- 
gagee shall  take  the  actual  possession  of  the 
property  at  the  time  himself;  It  is  enough 
if  he  removes  it  out  of  that  of  the  mort- 
gagor; and  if  he  finds  it  In  the  custody  of 
a  third  person,  when  the  sale  or  mortgage  is 
made,  we  do  not  perceive  anytliing  in  the 
language,  or  In  the  object,  or  policy  of  the 
act  against  permitting  it  to  remain  with  him 
till  such  time  as  he  may  choose  to  take  the 
personal  charge  of  it  Leaving  the  property 
in  this  condition  Is  certainly  not  within  the 
mischief  of  leaving  it  In  the  possession  of  the 
vendor  or  mortgagor." 

When  that  case  was  decided,  New  Tork 
had  a  statute  (passed  in  1833)  aubstantiaUy 
like  our  own  with  respect  to  the  filing  of 
chattel  mortgages.  So  the  case  upon  the 
facts  would  seem  to  be  directly  in  point  An 
examination  of  the  opinion,  however,  dis- 
closes that  no  reference  whatever  was  made 
either  to  the  omission  to  file  the  mortgage 
foir  record  or  to  the  effect  of  the  recording 
act  The  statute  to  which  the  court  there 
referred  (obviously  the  only  one  consid- 
ered, as  It  was  the  only  one  discussed)  was 
one  making  aU  transfers  of  personal  prop- 
erty prima  fade  fraudulent  as  to  creditors 
unless  accompanied  by  "an  actual  and  con- 
tinued change  of  possession,"  being  some- 
what the  same  as  the  third  section  of  oar 
statute  of  frauds  (Gen.  Stat  1009,  I  3835). 
However,  it  related  only  to  sales  made  by  a 
vendor  of  goods  "In  bis  possession  or  under 
his  controL"  8  Eev.  Stat  of  N.  J.  1858,  pt 
2,  c.  7.  tit  2,  I  6.     So  the  decision  in  the 


•For  other  cases  sea  same  topic  and  ssctlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Kev-No.  Serias  A  Eap'rlndexM 


Digitized  by  LjOOQ  IC 


Kan.) 


MOFFAT  T.  BBELEB 


96S 


Nash-Eay  Case  was  obvloTisly  aotind  so  far 
as  It  related  to  tbe  effect  of  that  statnta 
Of  that  decision  It  was  said  In  Beskln.  t. 
Felgenspan,  32  App.  DIt.  29,  at  page  81,  52 
N.  Y.  Snpp.  760,  at  page  751:  "The  defend- 
ant contends  that  as  the  property  was  in 
possession,  not  of  the  owner  of  the  mort- 
gaged property,  but  of  a  third  party,  the 
tenant,  a  change  of  possession  was  not  neces- 
sary; and  he  relies  on  Nash  t.  Ely,  19  Wend. 
[N.  T.]  523,  in  support  of  this  claim.  It 
most  be  borne  in  mind  that  there  are  two 
statutory  enactments  relating  to  the  validity 
of  chattel  mortgages,  that  of  the  act  of  1833, 
already  dted,  and  section  6,  2  Rev.  St.  p. 
136  (now  reproduced  in  the  lien  law  and 
personal  property  law),  wlilch  declares  that 
sales  and  mortgages  of  goods  and  chattels, 
unless  followed  by  an  actual  and  continued 
change  of  possesion,  shall  be  presumed 
fraudulent  and  void  as  against  creditors  or 
subsequent  purchasers  in  good  faith.  E>en 
where  a  chattel  mortgage  is  properly  filed, 
the  failure  to  change  possession  raises  a 
presumption  of  fraud.  Smith  t.  Acker,  23 
Wend.  [N.  Y.]  663.  It  was  in  reference  to 
this  provision  of  the  Kevlsed  Statutes  that 
the  court  held  in  Nash  v.  Ely,  supra,  that, 
where  the  property  Is  in  the  possession  of 
third  parties,  the  case  does  not  fall  within 
the  statute.  There  is  a  difference  between 
the  language  of  the  two  statutory  provi- 
sions. The  section  of  the  Revised  Statutes 
makes  provision  tor  the  case  of  a  vendor  of 
goods  or  chattels  In  his  possession  or  con- 
trol,' and  merely  creates  a  presumption  of 
fraud  in  case  of  a  failure  to  change  posses- 
sion, while  the  statute  of  1833  provides  that 
chattel  mortgages  shall  be  absolutely  void 
UDless  filed  as  therein  directed,  and  does  not 
limit  its  application  to  the  cases  of  a  vendor 
'of  goods  or  chattels  in  his  possession  or  un- 
der his  control.'  We  are  of  opinion  that 
Nash  V.  Bly,  supra,  is  not  in  point  on  the 
question  of  change  of  possession  under  the 
act  of  1833.  If,  however,  we  are  in  error 
as  to  this  view,  then  It  must  be  considered 
as  overruled  by  the  later  cases  in  Hill,  Hun, 
and  In  the  New  York  Reports,  already  dted." 
The  cases  referred  to  in  the  portion  of  the 
opinion  just  quoted  are  not  absolutely  in 
point  upon  the  facts  of  the  present  case,  but 
they  sustain  the  view  that  the  change  of 
possession  referred  to  In  the  recording  act 
as  a  sufficient  substitute  for  a  record  must 
be  an  actoal  and  not  a  constructive  change; 
must  be  such  a  change  as  to  be  apparent  to 
an  observer.  The  considerations  already  stat- 
ed make  It  dear  that  the  decision  in  Nash 
V.  Ely  is  not  an  authority,  except  by  analogy, 
upon  the  construction  of  the  act  relating  to 
the  filing  of  chattel  jnortgages.  It  has,  how- 
over,  been  so  dted  by  text-writers  and  by 
courts,  for  instance  in  Buhl  Iron  Works  ▼. 
Teuton,  67  Mich.  623,  630,  35  N.  W.  804,  and 
First  Nat.  Bank  t.  Barse  Commission  Co., 
198  111.  232,  254,  64  N.  B.  1097.  Other  cases 
apply  the    same   rule,    but   under    statutes 


which  do  not  require  an  actual  change  of 
possession  in  order  to  dispense  with  the  rec- 
ord. Morse  v.  Powers,  17  N.  H.  286;  Whee- 
ler V.  Nichols,  32  Me.  233;  Clark  y.  WllUams, 
190  Mass.  222,  76  N.  E.  723.  If  the  doctrine 
of  the  Nash-My  Case  were  accepted,  a  chat- 
tel mortgage  would  be  valid  without  record 
and  vrithout  change  of  possession,  if  when 
it  was  made  the  property  was  not  In  the 
control  of  the  mortgagor.  We  must  regard 
the  question  before  us  as  an  open  one,  to  be 
determined  from  the  language  of  our  stat- 
utes. 

It  is  to  be  noted  that  oar  statute  of  frauds, 
which  is  somewhat  similar  to  that  Interpreted 
in  the  Nash-Ely  Case,  expressly  provides  that 
it  is  not  to  Interfere  with  the  law  relating 
to  chattel  mortgagee.  Statutes  relating  to 
the  effect  of  a  transfer  of  title  to  personal 
property,  unaccompanied  by  an  actual  change 
of  possession,  may  well  recdve  a  liberal  in- 
terpretation in  view  of  conditions  that  make 
such  a  change  difficult  But  the  act  requiring 
the  record  of  a  chattel  mortgage  Is  explidt, 
and  compliance  with  it  is  easy.  It  requires 
a  record  unless  there  Is  an  actual  change  of 
possession.  Gen.  Stat  1009,  §  5224.  The 
mortgagee  may  always  protect  himself  by 
making  a  record,  which  is  the  normal  condi- 
tion; the  unrecorded  chattel  mortgage  is  the 
exception. 

In  the  present  case  it  may  be  that  sub- 
stantial justice  would  have  been  subserved 
by  upholding  the  second  chattel  mortgage. 
But  the  general  rule  that  would  be  estab- 
lished by  such  a  dedslon  here  would  hamper 
the  operation  of  the  recording  act  and  might 
open  the  door  to  frequmt  Injustice.  For 
illustration,  a  merchant  might  make  a  small 
chattel  mortgage  on  his  'stock  and  give  the 
mortgagee  possession  until  payment  should 
be  made.  A  third  person,  advised  by  the 
record  that  the  stock  was  worth  much  more 
than  the  lien,  might  give  credit  to  the  mort- 
gagor, only  to  find  out  later  that  in  the  mean- 
time a  second  mortgage  for  the  full  value  of 
the  stock  bad  been  given,  which  was  not  of 
record,  but  was  valid  because  the  first  mort- 
gagee had  agreed  to  hold  possession  for  the 
protection  of  the  second  mortgagee  as  well 
as  for  his  own.  The  whole  question  is  one  of 
legislative  policy,  and  our  statutes  seem  to 
have  been  drawn  with  a  purpose  to  make 
the  Tequiremeut  of  record  especially  rigid  in 
the  case  of  chattel  mortgages.  The  failure 
to  record  a  real  estate  mortgage  can  be 
taken  advantage  of  only  by  one  who  has 
been  thereby  misled,  a  purchaser  in  good 
faith,  for  value  and  without  notice.  But  an 
unrecorded  chattel  mortgage,  although  given 
In  the  best  of  faith,  may  be  defeated  by  a 
creditor  who  bad  actual  knowledge  of  it 

Upon  the  grounds  stated  and  suggested,  we 
approve  the  ruling  of  the  trial  court  to  the 
effect  that  in  order  to  be  effective  against 
creditors,  a  chattel  mortgage  must  dther  be 
made  of  record  or  be  accompanied  by  such  a 
change  of  possession  as  would  be  apparent  to 
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an  observer.  The  qaesUon  whether  the  In- 
stmment  spoken  of  as  a  chattel  mortgage 
was  not  in  fact  merely  a  void  assignment  for 
the  benefit  of  creditors  has  been  argued.  It 
seems  probable  that  the  drcnmstances  made 
this  question  one  of  fact,  to  be  determined 
by  the  trial  court  upon  all  the  evidence.  But, 
in  view  of  the  ruling  already  made,  this 
need  not  be  determined. 

The  Judgment  is  affirmed.   All  the  Justices 
concurring. 


ANDERS  V.  ATCraSON,  T.  &  S.  P.  BY.  CO. 
(Supreme  Court  of  Kansas.    Jan.  10,  1914.) 

(ByllahMi  ly  the  Court.) 

1.  Tbiai.  (S  357*)— Evasive  Finmnob— E>?i- 

DENCK. 

The  rule  that  the  returning  by  the  jury  of 
an  answer  clearly  evasive  or  contrary  to  the 
evidence  la  misconduct  followed. 

[Ed.  Note,— For  other  cases,  see  Trial,  Cent. 
Dig.  §  597;   Dec  Dig.  |  357.*] 

2.  Mabtkb  ahd  Servant  (§  288*)— IiWTmT  to 
Bbakevan— Defective  Appliances— Ques- 
tion FOB  JUBT. 

A  complaint  by  a  brakeman  to  the  proper 
agent  of  his  employer  of  a  defective  instrumen- 
tality may  be  either  express  or  implied,  as 
may  also  be  a  promise  to  remedy,  and  when 
there  is  presented  a  situation  induding  a  re- 
port of  a  defect  and  a  response  thereto  by  such 
agent,  the  significance  of  which  situation,  re- 
port, and  response  might  be  differently  inter- 
preted by  fair-minded  men,  it  is  for  the  jury 
to  say  what  meaning  should  be  given  to  such 
report  and  response. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1068-1088;  Dec.  Dig.  § 
288.*] 

3.  Mabteb  and  Servant  (g  221*)— Ihjurt  to 
Sebvant— Assumption  of  Bisk. 

The  rule  that  the  promise  to  repair  must 
be  the  inducement  to  remain  in  the  service 
means  that  such  promise  is  deemed  by  the  law 
to  imply  an  agreement  by  the  employer  that 
until  the  defect  is  remedied  or  the  lapse  of  a 
reasonable  time  therefor,  be,  instead  of  the 
employe,  will  assume  the  hazard  arising  from 
the  defect. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Sg  638-640,  642-645;  Dec 
Dig.  {  ^1.*] 

4.  Mabteb  and  Servant  (g§  101,  102*)— In- 
JXTBY  TO  Sebvant— Defective  Affuancks— 
Negliqence. 

When  a  railroad  company  places  in  storage 
for  the  use  of  its  brakemen  m  their  lanterns 
the  best  quality  of  oil  that  can  be  purchased  in 
the  market,  it  will  not  be  liable  for  oil  found 
to  be  defective,  unless  shown  to  have  been 
fW\tg  of  negligence  after  so  placing  such  oil 
in  storage,  which  negligence  might  arise  from 
failure,  within  a  reasonable  time,  to  replace 
with  good  oil  that  which  is  actually  found  and 
reported  bad.* 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |t  135,  171,  174,  178-184, 
192 ;   Dec  Dig.  gg  101,  102.*] 

5.  New  Tbial  (g  73*)— Qbounds— Inconsist- 
ent Findings. 

When,  in  a  case  involving  the  alleged  neg- 
ligence of  the  employer  in  providing  proper  oil, 
numerous  findings  of  fact  are  returned  by  the 
jury,  some  of  which  show  negUgence  and  oth- 
ers proper  care,  the  latter  being  not  only  in- 


consistent with  the  former  but  with  the  gen- 
eral verdict,  a  new  trial  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  g  149;   Dec  Dig.  g  73.*] 

Porter,  J.,  dissenting. 

Appeal  from  District  Court;  Shawnee 
County. 

Action  by  J.  W.  Anders  against  the  Atchi- 
son, Topeka  &  Santa  Fe  Bailway  Company. 
From  a  Judgment  for  plaintlfl,  defendant  ap- 
peals.   Reversed. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A  Scott, 
all  of  Topeka,  for  appellant  Waters  &  Wa- 
ters and  John  J.  Schenck,  all  of  Topeka,  for 
appellee. 

WEST,  J.  The  plaintiff,  a  brakeman,  le- 
covered  for  the  loss  of  an  arm  alleged  to 
have  been  caused  by  the  negligence  of  the 
defendant  in  furnishing  a  poor  quality  of 
oil  for  his  lantern.  Upon  the  first  trial  a  de- 
murrer to  the  plaintUTs  evidence  was  sus- 
tained, but  upon  ai^ieal  It  was  held  that  he 
was  entitled  to  go  to  the  Jury  upon  the  ques- 
tion whether  the  injury  was  occasioned  by 
the  want  of  a  better  light.  Anders  v.  Bail- 
way  Co.,  83  Kan.  218,  109  Paa  773.  A  sec- 
ond trial  resulted  in  a  judgment  wliicb  tbe 
defendant  claims  should  be  reversed  for  tbe 
reasons  that  the  alleged  bad  oil  was  not  tbe 
proximate  cause  of  the  injury ;  that  no  prom- 
ise was  made  to  the  plainUfl  to  furnish  him 
a  better  quality,  and  the  risk  of  using  what 
he  had  was  assumed  by  him ;  that  the  find- 
ings conclusively  establish  proper  diligence 
on  the  part  of  the  defendant  to  provide  prop- 
er oil;  that  there  was  error  In  giving  and 
refusing  instructions ;  that  some  of  the  find- 
ings are  contrary  to  the  undisputed  evi- 
dence; and  that  a  new  trial  should  ttave 
been  granted. 

As  to  the  first  proposition  the  Jury  deter- 
mined that  tbe  quality  of  the  oil  was  the 
cause  of  the  injury,  and  it  cannot  l)e  said  that 
this  determination  was  entirely  unsupported 
by  the  evidence.  In  connection  with  this 
branch  of  the  case,  however,  the  plaintiff 
testified  that  when  he  approached  the  ob- 
struction he  had  time  to  have  stopped  and 
thrown  it  out  of  the  way  had  he  wanted  to : 
that  be  had  time,  but  did  not  have  much 
light  "Q.  And  you  had  plenty  of  time  to 
stop  and  look  It  over  and  see  what  it  was. 
and  you  didn't  do  it?  And  you  had  plenty 
of  time  to  pick  it  up  and  throw  it  out  of  the 
way  If  you  wanted  to?  Didn't  you?  A  I 
suppose  I  had  time,  tea,  sir.  But  I  didn't 
do  it  Q.  Xou  could  have  stopped  and  ob- 
served the  thing,  couldn't  you?  You  wasn't 
hurried  there  at  that  time?  A.  No,  sir;  I 
wasn't  in  no  hiirry.  Q.  You  could  have  stop- 
ped right  there  and  kicked  the  thing  over 
and  thrown  it  out  of  the  way  if  yon  had 
wanted  to?    A.  I  had  the  time  to  do  it" 

[1]  Question  No.  32  with  its  answer  is  as 
follows :  "Q.  If  the  plaintiff  had  stopped  and 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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made  an  examination  of  the  obatnictlon, 
could  be  bave  determined  what  it  was — Ita 
size,  natnre,  and  character  by  the  light  he 
was  using?  A.  If  he  had  time."  Certain 
other  answers  are  criticized  but  they  include 
the  element  of  opportunity,  as  well  as  time, 
to  observe  the  obstruction,  and  opportunity 
under  the  circumstances  Inrolves  the  matter 
of  sufficient  light  But  the  answer  to  ques- 
tion No.  32  refers  to  a  lack  of  time  not  shown 
by  the  plaintiff's  own  testimony,  and  the 
question  was  a  proper  one,  which  entitled  the 
defendant  to  an  answer  In  aooordanoe  with 
the  plalntUTs  own  undisputed  evidence. 

[2]  It  was  testified  and  found  that  about 
four  days  before  the  injury  the  plaintiff  stat- 
ed to  his  conductor  that  there  was  something 
wrong  with  the  oil,  that  it  was  poor  stuff, 
and  that  he  could  not  get  his  lamp  to  burn  it, 
and  he  was  told  in  reply  that  it  had  already 
been  reported.  The  conductor  was  the  prop- 
er agent  of  the  company  to  receive  such  com- 
plaint The  Jury  were  instructed  that  they 
mi^t  take  Into  consideration  the  purpose  of 
making  such  report  that  It  was  the  duty  of 
the  defendant  to  furnish  a  supply  of  reason- 
ably good  oU  upon  reasonable  request  and 
within  a  reasonable  time  thereafter ;  and,  if 
they  believed  that  such  report  was  to  get  good 
oil  In  place  of  bad,  and  that  the  conductor's 
statement  led  the  plaintiff  reasonably  to  be- 
lieve that  proper  oil  would  be  supplied,  and 
was  made  by  the  conductor  for  that  purpose, 
then  they  were  to  say  as  a  matter  of  fact 
whether  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  in  remaining  at  work  with 
the  oil  he  had.  Instruction  No.  19  was  as 
follows :  "Before  such  a  request  and  promise 
would  relieve  an  employ^  of  the  assumption 
of  risk,  the  request  must  be  made  for  the 
purpose  of  securing  protection  by  the  em- 
ploye from  apprehended  danger  to  himself, 
and  his  continuance  in  the  employment  there- 
after with  a  defective  instrumentality  must 
be  induced  by  the  promise  to  remedy  the  de- 
fect" It  is  urged  that  there  was  nothing 
shown  from  which  it  could  fhlrly  be  said 
that  any  promise  was  made  by  the  conductor, 
and  hence  the  plaintiff  could  not  have  been  In- 
duced thereby  to  remain  at  work ;  that  in  fact 
no  request  was  made,  but  a  mere  general  com- 
plaint with  no  purpose  of  securing  protection 
from  apprehended  danger.  Railway  Co.  v. 
Mealman,  78  Kan.  496,  97  Faa  381,  Is  cited. 
There  the  plaintiff  testified  that  he  had  never 
thought  of  the  defect  as  being  dangerous, 
and  hence  It  was  held  that  be  did  not  report 
it  for  the  purpose  of  escaping  a  threatened 
danger.  It  was  also  laid  down,  as  It  has 
been  by  the  courts  generally,  that  the  prom- 
ise to  repair  must  have  been  the  inducement 
to  remain  In  the  service.  Here  we  have  bo 
statement  as  to  how  the  defect  was  regarded, 
or  as  to  why  the  report  was  made  or  the  re- 
sponse thereto.  But  a  situation  and  a  con- 
versation were  detailed  and  their  significance 
was  a  fair  matter  for  the  Jury  to  determine. 
Some  might  argue  that  a  mere  purposeless 


criticism  of  the  oU  was  made,  and  that  the 
response  meant  only  that  the  conductor  felt 
like  Joining  in  such  criticism.  But  it  might 
also  be  contended  that  the  brakeman,  not  car- 
ing unnecessarily  to  assume  needless  haz- 
ards, complained  to  the  proper  representa- 
tive of  the  company  who,  instead  of  promis- 
ing to  do  his  part  towards  bettering  the  con- 
dition, stated  that  he  had  already  done  that 
leaving  the  complainant  to  take  It  for  grant- 
ed that  the  company  would  act  with  reason- 
able promptness  upon  the  report  already 
mada  The  Jury  appear  to  have  taken  the 
latter  view,  and  we  cannot  say  it  was  with- 
out Justification.  As  to  the  rule  that  a  prom- 
ise to  repair  must  be  the  Inducement  to  re- 
main, this  is  but  another  way  of  stating  the 
legal  effect  of  such  promise.  When  a  work- 
man takes  employment  the  law  implies  that 
he  assumes  the  ordinary  risks  thereof.  The 
law  also  makes  it  the  duty  of  the  employer 
to  use  proper  care  to  famish  a  reasonably 
safe  place  to  work  and  reasonably  safe  in- 
struments to  work  with. 

[3]  When  the  workman  finds  himself  sup- 
plied with  an  Improper  Instrument,  the  use  of 
which  Increases  the  hazards  of  his  employ- 
ment, he  may  either  refuse  to  work  longer — a 
privilege  regarded  much  more  highly  In  for- 
mer times  than  now — or  he  may  request  the 
employer  to  provide  a  proper  Instrument. 
If  upon  such  request  a  promise  so  to  do  is 
made,  such  promise  is  regarded  by  the  law 
as  an  agreement  on  the  part  of  the  employer 
that  until  the  promise  is  complied  with,  or 
until  reasonable  time  therefor,  he  will  as- 
sume the  extra  hazard,  and  not  expect  his 
employe  so  to  do ;  and  hence,  as  said  by  this 
court  In  the  former  decision,  "The  employe 
has  still  a  reasonable  time  after  the  employ- 
er Is  In  default  before  he  is  required  to  quit 
the  service  or  assume  the  risk."  A.,  T.  &  8. 
F.  Rid.  Co.  V.  Lannlgan,  S6  Kan.  109,  116,  42 
Fac.  343.  See  elaborate  footnote  to  111.  Steel 
Co.  V.  Mann,  40  L.  R.  A.  781.  That  the  re- 
quest and  promise  may  be  Implied,  as  well  as 
express,  is  'supported  by  numerous  author- 
ities, the  following  being  more  or  less  in 
point:  A.,  T.  &  S.  F.  Rid.  Co.  v.  Sadler,  38 
Kan.  128,  16  Pac.  46,  6  Am.  St  Rep.  729; 
Lupher  v.  Railway  Co.,  86  Kan.  712, 122  Pac. 
106,  Ann.  Cas.  1913C,  498,  and  cases  cited; 
Labatt,  Master  and  Servant  1st  Ed.  {  419; 
2d  Ed.  ii  1845-1348;  Alklre  v.  Myers  Lumber 
Co.,  67  Wash.  300,  106  Pac.  915;  Stouten- 
burgh  V.  Dow,  etc.,  Co.,  82  Iowa,  179,  47  N. 
W.  1039;  Detroit  Crude-OU  Co.  v.  Orable, 
94  Fed.  73,  36  C.  C.  A.  94. 

[4]  It  was  testified  without  dispute  that 
for  15  years  the  company  had  supplied  the 
best  signal  oil  the  market  afforded,  oil  manu- 
factured by  a  reputable  firm,  and  that  it 
had  stood  the  tests  made  by  the  company; 
that  this  quality  of  oil  was  tested  at  the  To- 
peka  storehouse,  and  thence  shipped  out  to 
division  points,  Including  Emporia ;  that  a 
tank  load  was  received  at  Topeka  about  Jan- 
uary 1,  1907,  a  sample  tested  by  the  defend- 
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anf  8  cblef  chemist,  and  after  Ills  acceptance 
placed  In  stock ;  that  a  tank  was  shipped  to 
Emporia  Jtmuary  21st,  which  was  the  last 
until  after  the  occurrence  of  plaintiff's  In- 
Jury. 

In  addition  to  th^r  general  verdict  the 
Jury  were  asked  to  make  70  findings  of  fact 
It  was  found  that  the  signal  oU  used  In  the 
lanterns  of  the  trainmen  was  purchased  of  a 
reputable  and  exx>erlenced  manufacturer, 
who  had  been  furnishing  It  for  15  years,  dar- 
ing which  time  It  bad  stood  the  tests  made 
by  the  defendant,  and  had  been  accepted  by 
It.  "Q.  45.  Was  the  quality  of  the  signal 
oil  used  by  the  defendant  company  In  .'ta 
lanterns  the  best  that  could  be  purchased  In 
the  market?  A.  Yes.  Q.  62.  Was  the  oil 
with  which  the  plaintiff  Anders  filled  his  lan- 
tern at  Emimrla,  shipped  from  Topeka  to 
Bmporla  by  the  defendant  railway  company? 
A.  Yes.  Q.  63.  If  you  answer  the  above 
qaestlon  'Yes,'  then  state  whether  the  oil  was 
Inspected  and  tested  as  to  Its  burning  quail- 
ties  by  a  chemist  of  the  railway  at  Topeka? 
A.  Yes.  Q.  41.  Did  the  plaintiff  procure  the 
oil  he  was  using  on  the  night  of  the  acci- 
dent, at  Emporia,  Kan.,  about  a  week  or  10 
days  before  the  accident?  A,  Yes."  In  the 
eleventh  Instruction  the  jury  were  told  that 
if  the  company  exercised  reasonable  and  or- 
dinary care  in  furnishing  plaintiff  such  a 
quality  of  oil  as  to  afford  a  reasonably  clear 
and  distinct  light,  It  would  not  be  liable, 
even  though  the  oil  actually  used  by  him  at 
the  time  of  the  injury  was  not  of  reasonably 
good  quality.  It  is  Insisted  that  this  was 
the  proper  criterion  of  liability,  and  that 
the  findings  show  not  only  ordinary  but 
extraordinary  care.  If  the  foregoing  findings 
were  all  the  Jury  had  made,  it  is  clear  that 
under  this  Instmctlon  the  defendant  would 
be  free  from  liability. 

[S]  But  the  following  answers  were  also 
returned:  "Q.  21.  Did  the  lantern  that  the 
plaintiff  was  carrying  go  out  when  he  was 
descending  from  the  car.  Just  before  the  ac- 
cident? A.  Yes.  Q.  58.  If  you  find  that 
the  oil  In  plaintiff's  lantern  was  defective  at 
the  time  of  the  accident,  then  state  in  what 
respect  it  was  defective?  A.  Having  a  tend- 
ency to  smoke  chimney,  crust  wick,  Insuffl- 
cient  light,  and  go  out.  Q.  46.  If  you  find 
that  the  plaintiff's  injury  was  caused  by  any 
negligence  on  the  part  of  the  railway  com- 
pany, please  state  fully  in  what  such  negli- 
gence consisted?  A.  Bad  oil."  The  plain- 
tiff testified:  T^at  some  four  days  before 
the  injury  he  told  the  conductor  that  there 
was  something  wrong  with  the  oil.  "I  said 
it  was  awful  poor  stuff,  I  can't  get  any 
light  out  of  it  He  said,  'It  has  already 
been  reported.*  Q.  Did  he  say  how  it  had 
been  reported?  A.  He  says,  'I  have  already 
reported  it;'  that  is  the  word  he  made." 
That  on  the  night  he  reported  to  the  conduc- 
tor the  latter  told  him  that  be  himself  had 
been  having  trouble  with  it  that  evening. 
"We  talked  about  the  oU  being  poor  and 


how  it  was  acting.  Q.  Was  that  befoie 
he  said  he  had  reported  it?  A.  No;  tiiat 
was  after  he  said  he  had  reported  it"  The 
conductor  denied  having  received  any  com- 
plaint from  the  plaintiff  touching  the  oU  used 
by  the  latter;  denied  telling  him  that  the 
oil  had  been  reirarted.  On  cross-examination 
he  stated:  "If  a  man  wonld  make  the  decla- 
ration that  the  oil  was  bad  and  he  could  not 
use  It  I  would  give  a  requisition  for  more 
oil.  It  is  not  my  duty  to  see  that  good  oil 
is  had.  It  is  tile  company's  duty  to  far- 
nish  good  oiL  The  brakeman  would  rqwrt 
to  me.  If  a  brakeman  has  got  bad  oil  and 
reports  it  to  me,  It  is  the  company's  duty 
to  see  that  he  gets  good  oil.  I  wonld  noti^ 
the  company  of  the  condition  he  told  me  ot 
Q.  Then  after  he  has  reported  to  you,  what 
is  your  duty?  A.  I  would  make  some  inspec- 
tion myself.  Q.  Suppose  it  was  bad  oil,  what 
is  it  year  duty  to  do?  A.  I  would  see  bow 
it  burned  for  me,  how  it  burned  for  other 
people.  If  he  had  oil  that  he  could  not  use, 
I  would  return  it  to  the  storehouse  and  get 
new  oil.  I  would  get  more  oil.  I  could  not 
tell  as  to  the  kind."  The  defendant's  chief 
chemist  stated  on  cross-examination  that  oil 
which  would  crust  the  wick  so  as  to  make 
a  flame  go  below  one  inch  in  12  hours,  thns 
giving  a  poor  light  would  be  an  inferior  oil 
which  he  would  not  pass.  Instruction  Na 
12  was  that  if  the  oil  furnished  the  plain- 
tiff was  not  of  such  quality  as  to  afford  a 
reasonably  dear  and  distinct  light,  and  he 
reported  it  as  bad  to  the  conductor,  and  he 
was  the  proper  one  to  whom  to  make  such 
report  it  then  became  the  duty  of  the  de- 
fendant to  exercise  reasonable  care  in  rem- 
edying the  defect  and  If  It  failed  to  do  so 
within  a  reasonable  time  after  it  had  notice 
or  reasonably  should  have  known  of  the  de- 
fect It  wonld  be  liable.  This  la  complained 
of  as  being  a  departure  from  the  true  mle 
given  in  the  previous  instruction,  and  as 
leaving  the  company  liable  notwithstanding 
it  had,  for  IS  years,  exercised  not  only  o^ 
dlnary  but  extraordinary  care  to  supply  Its 
employes  with  proper  oU  for  their  lanterns. 
But  the  two  instructions  appear  simply  to 
apply  the  rule  of  reasonable  care,  first  to 
the  general  task  of  supplying  proper  oil  for 
use  by  the  defendant's  employes,  and,  sec- 
ond, to  a  situation  in  which  oU  althoogh 
drawn  from  the  supply  on  hand,  is  tovni  and 
reported  to  be  of  bad  quality.  The  evidence 
indicated  proper  and  commendable  care  in 
the  first  Instance,  and  unless,  having  used 
dne  care  to  place  good  oil  in  storage,  the 
company  was  thereafter  guilty  of  some  d«- 
llgencp,  it  would  not  be  liable.  It  however, 
oil  afterwards  taken  from  such  supply  on 
band  were  actually  found  to  be  bad,  and  so 
reported  to  the  company  then  the  rule  em- 
bodied in  the  twelfth  Instmctlon  would  ob- 
tain. But  what  do  the  findings  mean?  No. 
45  is  that  the  quality  of  oil,  not  placed  or 
kept  in  storage,  but  used  by  the  company  in 
its   lanterns,   was   the   best  that  could  be 
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purchased  in  the  market  Tbia  wonld  cer- 
tainly allow  due  care  respectinK  the  plaintiff, 
who  was  using  one  of  the  company's  lan- 
terns. Again,  other  flndinss  show,  not  only 
that  flrst-class  oU  was  sent  to  Emporia,  bat 
tbat  from  it  the  plaintiff  filled  his  lantern 
a  week  or  10  days  before  the  injury,  and  yet 
that  this  oU  at  the  time  of  the  injury  was 
so  bad  as  to  hare  been  the  cause  thereof, 
and  that  the  negligence  of  the  company 
causing  the  injury  was  "bad  oiL" 

The  plaintiff  in  his  brief  sa^s:  "The  Jury 
found  that  the  company  itself  had  taken  rea- 
sonable measures  to  supply  itself  with  fair 
oil,  and  It  also  found  upon  the  testimony 
that  the  particular  oil  used  by  Anders  was 
furnished  by  the  company  and  was  bad  oil, 
and  that  this  oil  was  reported  to  the  conduc- 
tor, and  good  oil  was  not  supplied."  Bat 
andk  a  constroction  practically  ignores  find- 
ing  No.  45,  which  is  almost,  U  not  entirely, 
contradicted  also  by  Nos.  61  and  62,  which 
were  that  the  conductor  used  the  same 
quality  of  oil  "at  or  about  the  time  of  the 
accident  that  was  used  by  the  plaintiff,  J. 
W.  Anders,  and  obtained  from  the  same 
source  of  supply,"  and  that  this  was  also 
defective.  Ko.  66  was  that  the  kind  and 
quality  of  signal  oil  "which  the  defendant 
company  was  furnishing  for  the  use  of  its 
trainmen's  lanterns  at  and  prior  to  the  time 
of  plaintifTs  injury"  was  of  the  same  kind 
and  quality  it  had  been  furnishing  for  the 
past  15  years.  The  company  either  was  or 
was  not  "using  in  its  lanterns,"  and  "fur- 
nishing for  the  use  of  its  trainmen's  lan- 
terns, at  and  prior  to  the  time  of  plalntUTs 
injury"  the  best  quality  of  signal  oil  that 
could  be  purchased  on  the  market,  but  to  all 
practical  intents  and  purposes  the  Jury  have 
found  both  that  it  was  and  that  it  was  not 
One  line  of  findings  is  in  harmony  with  the 
general  verdict,  while  the  other  is  In  con- 
flict therewith  and  with  the  former  line — 
such  conflict  that  reconciliation  without 
elimination  seems  impossible — and  the  mo- 
tion for  a  new  trial  should  have  been  sus- 
tained. Burnett  v.  Street  Railway  Co.,  00 
Ean.  282,  133  Pac.  534. 

Certain  other  rulings  are  complained  of, 
but  we  find  nd  substantial  error  therein. 

The  Judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

JOHNSTON,  a  J.,  and  BCRCH,  MASON, 
SMITH,  and  BENSON,  JJ.,  concurring. 

PORTER,  J.  I  dissent  from  that  part  of 
the  opinion  and  corresponding  portions  of 
the  syllabus  which  bold  that  a  promise  to 
remedy  a  defect  could  be  implied  from  the 
fact  that  the  person  to  whom  the  complaint 
was  made  stated  that  he  had  reported  it 

The  Jury  find,  as  they  were  comi>elled  to 
find  from  the  undisputed  facts,  that  the  d6- 
fendant  had  exercised  not  only  reasonable 
diligence,    but    extraordinary    diligence,    to 


furnish  the  best  Qualit?  of  signal  oil  that 
could  be  purchased  in  the  market,  and  had 
done  this  for  15  years.  The  case  is  now 
sent  back  for  another  trial  to  permit  a 
Jury  once  more  on  pore  Ea>ecnlatlon  to  find 
that  notwithstanding  this  extraordinary 
dlllgenoe,  the  company  was  ne^igent  because 
the  oil  In  plaintiff's  lantern  smoked.  The 
case  has  been  tried  twice,  and  at  neither 
trial  was  any  negligence  shown  against  the 
defendant  Upon  the  special  findings  Judg- 
ment should  be  ordered  against  the  plaintiff. 


RINEBARGER  v.  WEESNER  et  aL 
(Supreme  Court  of  Kansas.    Jan.  10,  1014.) 

(BvUnhu*  by  ik»  Oottrt.) 

1.  BaoKCBS  (!  32*)  —  Right  to  RipaKSBin; 
Both  Parties. 

Good  faith  is  a  vital  principle  of  the  law 
of  agency  which  prohibits  a  real  estate  broker 
from  acting  as  the  agent  of  both  the  vendor 
and  vendee,  where  their  interests  are  antago- 
nistic,  without  the  knowledge  of  each  that  he  is 
employed  by  the  other. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  72;   Dec.  Dig.  {  32. •] 

2.  Bbokebs  (I  32*)  —  Contsact  or  Sale  — 
Vendor  and  Purchaser. 

A  contract  to  convey  land,  made  through 
the  services  of  an  agent  employed  and  paid  by 
the  Tender,  will  not  be  enforced  against  him 
when,  without  his  knowledge  or  consent,  the 
vendee  paid  the  agent  a  commisBion  also  for 
his  assistance  in  making  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  72;   Dec.  Dig.  |  32.*] 

Appeal  from  EMstrict  Court,  Chase  County. 

Action  by  George  R.  Rinebarger  against 
A  M.  Weesner  and  another.  From  Judgment 
for  plaintiff,  defendants  appeal.  Reversed, 
with  directions. 

O.  S.  Samuel,  of  Emporia,  and  Dudley 
Doolittle,  of  Cottonwood  Falls,  for  appel- 
lants. Huggins,  Ganse  &  Riddle,  of  Emporia, 
for  appellee. 

BENSON,  J.  This  is  an  action  for  spedflc 
performance  of  a  contract  for  the  sale  of 
land.  The  defense  is  based  upon  the  alleged 
fraud  of  the  defendants'  agent  in  negotiating 
the  sale.  A  demurrer  to  the  defendants'  evi- 
dence was  sustained,  and  they  appeal. 

The  defendants'  evidence  tended  to  prove 
the  following  facts:  They  authorized  J.  E. 
Bocock,  a  real  estate  agent,  to  find  a  pur- 
chaser for  their  farm  at  the  price  of  $7,500. 
The  agent  afterward  came  to  the  farm,  ac- 
companied by  the  plaintiff.  After  looking 
over  the  places  he  came  into  the  house, 
leaving  the  plaintiff  outside,  and  told  the  de- 
fendants that  he  had  brought  a  man  to  buy 
the  farm;  that  he  had  talked  a  good  deal 
with  him  and  could  not  get  their  price  but 
had  succeeded  in  obtaining  an  offer  of  $5,000. 
This  offer  was  at  once  declined,  and  the  agent 
then  went  out  to  the  roadside  one  or  more 
times  during  the  negotiations  and  talked  with 
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the  plalntlfl,  and  finally  returned  to  the 
house  and  said  that  he  (the  agent)  would 
give  $6,S00  for  the  place  net,  clear  of  all 
expenses,  and  would  himself  sell  it  to  the 
customer  for  $7,000.  This  disposition.  If 
carried  out,  it  will  be  seen,  would  have  given 
the  agent  $500  compensation  for  his  servioes. 
The  fact  was,  however,  that  the  plaintiff  had 
offered  the  agent  $7,000  for  the  farm,  but  this 
offer  was  not  made  known  to  his  principals. 
On  the  contrary,  when  Mr.  Weesner  said  that 
he  would  go  out  and  talk  with  the  customer, 
the  agent  persuaded  him  not  to  do  so,  saying 
that  It  would  spoil  the  trade^  thus  keeping 
the  defendants  in  ignorance  of  the  ofCer. 
After  the  defendants  had  consented  to  take 
$6,500  net  for  their  farm,  the  agent  went  out 
again  and  said  to  the  customer,  "There  is  Just 
$200  between  us,"  which  the  plaintiff  then 
agreed  to  pay  to  the  agent  in  addition  to  the 
$7,000.  The  plaintiff  was  then  brought  into 
the  house  by  the  agent  and  introduced  to  the 
defendants,  and  at  the  agent's  suggestion  the 
parties  arranged  to  meet  In  town  to  have  a 
contract  written.  This  was  done  on  the  same 
day,  and  the  contract  was  signed  by  the 
parties  for  the  sale  of  the  farm  for  $7,000; 
$100  being  paid  down.  The  $100  was  bor- 
rowed by  the  plaintiff  from  the  agent,  to 
whom  the  plaintifF  gave  his  note  for  $300 
to  secure  the  repayment  of  the  $100  borrow- 
ed and  the  $200  he  had  agreed  to  pay  the  de- 
fendant's agent 

A  few  days  after  the  contract  was  signed, 
the  defendants  learned  for  the  first  time  that 
the  plaintiff  had  offered  $7,000  for  the  place 
before  their  agent  had  made  the  proposition 
to  pay  them  $6,S0O  for  It,  and  that,  after 
making  that  offer,  the  plaintiff  had  agreed  to 
pay  the  agent  $200  in  order  to  get  the  place. 
The  abstract  recites  that,  after  being  told 
that  the  defendants  had  paid  their  agent 
$500  commission,  the  plaintiff  said  to  one  of 
defendants'  witnesses:  "I  am  paying  him 
$200.  ♦  •  •  I  had  offered  him  $7,000  for 
the  place  and  those  other  items  mentioned  in 
the  contract,  and  Mr.  Bocock  had  come  back 
to  me,  returned,  after  the  conversation  with 
the  folks  (meaning  Mr.  and  Mrs.  Weesner), 
and  said  there  was  just  $200  between  us,  and 
I  said,  'Well,  if  that  is  the  case,  I  will  pay 
it'"  Again  it  Is  recited  that  the  plaintiff 
said  to  Mr.  Weesner,  when  he  complained 
that  they  (the  defendants)  had  been  wronged, 
that  he  was  paying  the  agent  $200  for  com- 
mission for  buying  the  place  for  him,  and 
that  the  agent  held  his  note  for  It  and  for 
the  $100  borrowed.  This  conversation  was 
about  15  days  after  the  trade  and  was  the 
first  information  the  defendants  received  that 
the  plaintiff  was  paying  their  agent  a  com- 
mission. 

While  there  are  some  other  details,  the 
foregoing  are  the  material  facts  as  shown  by 
the  evidence.  The  transaction  amounts  to 
this:  The  defendants'  agent  had  obtained 
an  offer  of  $7,000  for  the  place,  which  he 


concealed  from  the  defendants,  Informing 
them  only  of  an  offer  of  $5,000,  or  of  $6,500 
If  the  proposition  to  pay  that  earn  hlmsdf 
should  be  construed  as  indicating  an  offer 
by  the  plaintiff:  Bdng  informed  by  the  de- 
fendants' agent  that  there  was  stiU  $200  be- 
tween the  parties,  the  plaintiff  paid  that 
earn  as  compensation  to  the  defendants' 
agent  to  obtain  the  benefit  of  the  purchase. 

[1,  2]  The  agent  undertook  the  legally  im- 
possible feat  of  serving  two  masters,  whose  in- 
terests were  antagonistic,  without  the  knowl- 
edge of  one  that  he  was  employed  by  the 
other.  The  plaintiff  knew  that  the  agent  was 
acting  for  the  defendants,  but  the  defendants 
did  not  know  that  he  was  acting  for  and  re- 
ceiving compensation  from  the  plaintiff. 
"The  vital  principle  of  tbe  law  of  agency  Is 
said  to  be  good  faith,  and  this  prohibits  oTie 
from  acting  as  the  agent  of  opposing  par- 
ties." Madden  v.  Provident  Institution,  T! 
Kan.  415,  04  Paa  793.  The  Interests  of  the 
vendor  and  vendee  conflicted,  and  therefore 
the  principle  stated  in  Wilson  v.  Insnranoe 
Co.,  go  Kan.  356,  368-350,  133  Pac.  715,  and 
Citizens'  State  Bank  v.  Shawnee  Fire  Insnr- 
ance  Co.,  137  Pac.  78,  does  not  govern. 

It  Is  argued  that,  because  the  defendants 
received  Just  what  they  finally  agreed  to 
take  for  tbe  land,  fhey  have  no  caose  of 
complaint.  Their  agreement,  however,  was 
made  in  reliance  upon  the  untrue  statement 
that  tbe  purchaser's  offer  was  only  $5,000. 
or  at  most  $6,500,  whereas  it  was  $7,000. 
Oood  fiilth  required  a  frank  disclosure  of  the 
offer.  Kershaw  v.  Schafer,  88  Kan.  691,  129 
Paa  1137.  It  cannot  be  presumed  that  die 
defendants  would  have  accepted  the  agent's 
offer  of  $6,500  if  they  had  known  that  the 
customer  had  offered  $7,000,  nor  can  it  be 
supi)osed  that  they  would  have  signed  tbe 
agreement  had  they  Icnown  that  their  own 
agent  was  receiving  pay  from  tbe  parcbaser 
in  addition  to  the  $500  which  was  deducted 
from  the  consideration.  Even  if  the  agent* s 
proposal  could  have  been  understood  as  an 
offer  of  $6,500,  it  was  still  $600  below  tbe 
amount  actually  offered,  and  finally,  when 
the  contract  was  signed.  It  showed  a  con- 
sideraUon  of  $7,000,  which  was  still  $200 
below  the  amount  actually  paid  by  the  piu^ 
chaser,  and  this  fact,  too,  was  concealed  from 
tbe  defendants.  The  commission  paid  by  the 
plaintiff  to  tbe  defendants'  agent  was  an  In- 
ducement to  fraudulenUy  conceal  the  facts 
from  his  principals  which  good  faith  required 
him  to  disclose. 

Specific  performance  will  be  decreed  onl.T 
when  equity  requires  it  A  vendee,  who 
knowingly  pays  commissions  to  the  agent  of 
the  vendor  without  bis  knowledge  or  consent, 
in  order  to  secure  a  better  bargain,  cannot 
successfully  invoke  the  aid  of  a  court  of 
equity  to  enforce  a  contract  thus  obtained. 

The  Judgment  is  reversed,  with  instruc- 
tions to  overrule  tbe  demurrer.  All  the  Jus- 
tices concur. 
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SCOTT  et  BX.  T.  SCOTT. 
(Supreme  Court  of  Kanua.    Jan.  10,  1914.) 

fSytlalHU  (y  the  Oowrt.) 

1.  Deeds  (|  141*)— CoNsTBactiON— Cbkation 
OF  Liire  Estate. 

In  a  deed  conyejing  a  farm  from  parents  to 
their  son  the  following  danse  was  inserted  im- 
mediately after  tlie  description:  "This  con- 
veyance is  made  upon  the  express  condition 
that  the  grantors,  Adam  Scott  and  Elizabeth 
Scott  ahall  each  have  an  eatate  for  life  in  said 
conveyed  lands  and  tenements.  •  •  •  "  This 
clause  was  effectoal  to  reserve  a  life  estate  in 
the  parents. 

CEd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  J  463;   Dec.  Dig.  f  141.*) 

2.  EJECTMENT  (!|  6,  143*)— Rbuxdiu  or  Idra 
Tknantb— Decbke. 

On  delivery  of  this  conveyance  the  grantee 
inuB  given  possession  npon  bis  oral  promise  to 
sapport  the  grantors,  who  were  over  75  years 
of  age,  during  their  lives.  The  promise  was 
performed  by  the  son  for  over  2  years  when, 
hia  health  failing,  he  removed  to  Colorado,  and 
his  brother,  the  defendant,  then  living  in  that 
state,  came  home  to  take  his  place,  and  took 
the  possession  and  management  of  the  farm. 
He  resided  with  and  cared  for  his  parents  at 
their  home — not  on  the  farm  in  question — for 
a  year,  and  provided  for  his  parents  during  that 
time  and  for  three  or  four  months  afterwards, 
when  he  ceased  to  do  so  upon  the  statement  of 
his  mother  that  they  would  look  to  another 
brother  for  their  future  support.  It  does  not 
appear  that  the  father  was  consnlted,  and  he 
called  npon  the  grantee  stiU  in  Colorado  to 
farnish  the  support  as  promised,  but  this  was 
not  done.  The  parents  meanwhile  had  hut 
$180  income,  which  was  from  another  source, 
for  their  support,  and  which  was  not  sufficient. 
The  grantee  in  the  deed  died  in  August,  1911. 
The  defendant  who  had  taken  his  place  was  still 
in  possession  of  the  form  receiving  its  income 
of  about  $1,100  per  year,  and  a  demand  for 
possession  was  made  upon  him,  which  being  re- 
tnsed,  this  suit  was  brought  to  recover  the  life 
estate.  It  is  held  that  the  plaintiffs  are  en- 
titled to  possession  and  to  a  recovery  of  the 
value  of  the  use  of  the  farm  for  three  years 
subject  to  a  deduction  for  taxes  and  interest 
paid,  and  other  equitable  counterclaims,  if  any. 
any. 

[Eid.  Note.— For  other  cases,  see  Eijectment, 
Cent.  Dig.  H  5.  002-508;  Dec.  Dig.  U  6, 143.*] 

Appeal  from  District  Court,  Pottawatomie 
County. 

Action  by  Adam  Scott,  Senior,  and  wife, 
against  Adam  Scott,  Junior.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal.  Re- 
versed and  remanded. 

ClialUs  &  Brookens,  of  Westmoreland,  for 
appellants.  Crane  &  Woodbom  Broa,  of 
Bolton,  for  appellee. 

BENSON,  J.  This  Is  an  action  in  eject- 
ment by  parents  against  their  son  to  re- 
cover the  possession  of  a  farm  in  which  they 
claim  an  estate  for  life. 

[1 , 2]  In  April,  1904,  the  plaintiffs  con- 
veyed to  their  son  David  Scott  a  farm  of 
475  acres,  subject  to  mortgages  amounting 
to  $4,500.  The  conveyance  was  made  in  the 
ordinary  form  of  a  warranty  deed,  but  con- 
tained the  following  clause  Inserted  imme- 


diately after  the  description:  Thla  convey- 
ance la  made  upon  the  express  condition  that 
the  grantors,  Adam  Scott  and  Elizabeth 
Scott  shall  each  have  an  estate  for  life  In 
said  conveyed  lands  and  tenements.  *  *  *  " 
At  the  date  of  the  conveyance  the  grantors, 
Adam  Scott,  Sr.,  and  Elizabeth  Scott,  bis 
wife^  were  of  the  ages  of  79  and  75  years, 
respectively.  They  also  owned  another  farm 
of  160  acres  upon  which  they  lived,  called 
the  home  place.  In  consideration  of  this 
conveyance  and  the  transfer  of  some  person- 
al property,  David  agreed  to  care  for  bis 
parents  while  they  lived.  The  agreement 
was  verbal,  and  can  only  be  stated  in  gen- 
oral  terms,  but  it  was  faithfully  performed 
until  August,  1906,  when  by  reason  of  falling 
health  David  was  compelled  to  leave  his 
father  and  mother  and  move  to  Colorado, 
where  his  brother,  the  defendant,  then  lived. 
In  October,  the  defendant,  Adam  Scott,  Jr., 
came  to'  bis  parents  and  told  them  he  had 
come  to  take  David's  place;  They  had,  it 
seems,  been  informed  of  his  intended  com- 
ing for  that  purpose  by  letter  from  David, 
but  the  agreement  between  the  brothers  is 
not  further  shown.  Adam,  Jr.,  moved  with 
his  family  into  the  house  with  his  parents  on 
the  home  place,  and  also  entered  upon  the 
possession  and  management  of  the  farm  in 
controversy,  with  their  consent  and  approval, 
and  cared  for  them  until  August,  1907,  when 
he  left  the  home,  but  continued  to  fumlsh 
supplies  for  three  or  four  months  longer, 
when  he  ceased  to  do  so  because  tils  moUier 
told  him  that  they  had  made  arrangements 
with  another  son  to  provide  for  them.  He 
said  to  her  that  whenever  there  was  any- 
thing he  could  do  for  them  they  would  find 
him  willing.  It  does  not  appear  that  they 
ever  demanded  anything  of  him  afterwards, 
although  the  father  wrote  to  David  at  two 
different  times  asking  for  support  but  re- 
ceived nothing  from  either  except  the  rent 
of  the  home  place;  Adam  having  rented  It 
on  March  1st  By  some  arrangement  be- 
tween David  and  Adam,  Jr.,  a  stock  business 
was  carried  on  upon  the  farm  in  controversy 
under  the  name  of  Scott  Bros.  Out  of  the 
rents  received  for  the  home  place  the  par- 
ents have  the  taxes  to  pay,  and  interest  upon 
a  mortgage  upon  it,  leaving  them  $180  per 
year,  which  Is  all  they  have  had  to  live  on 
since  Adam,  Jr.,  ceased  to  furnish  their 
supplies.  David  died  in  August,  1911.  Adam 
Jr.,  has  had  the  exclusive  use  of  the  farm 
since  that  time  and  has  paid  the  taxes  from 
the  time  he  took  possession.  This  suit  was 
commenced  April  19,  1912.  Before  com- 
mencing the  action  a  notice  to  quit,  in  the 
usual  form  in  proceedings  for  forcible  de- 
tainer, was  served  on  Adam,  Jr.,  and  also 
on  him  as  survivor  of  the  firm  of  Scott  Bros. 
David  paid  $2,600  of  the  principal  of  the 
mortgages,  and  it  seems  placed  another  mort- 
gage upon  the  fftrm  for  $1,000.     It  Is  pre- 
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snmed  that  the  brothers  have  paid  the  In- 
terest also.  The  assessed  value  of  .the  farm 
Is  116,765,  and  its  rental  value  was  $1,100 
per  year  for  the  three  years  preceding  the 
trial. 

While  the  details  of  the  agreement  be- 
tween David  and  his  parents  are  not  definite- 
ly shown.  It  appears  that  it  provided  for 
their  support  from  this  farm — and  it  may 
fairly  be  presumed  that  the  condition  in  the 
deed  related  to  this  agreement  This  rela- 
tion further  appears  from  extrinsic  evidence. 
The  father,  when  asked  why  this  reservation 
was  made,  said:  "I  thought  I  had  a  perfect 
right  to  put  it  in  that  way;  I  gave  him  so 
much  of  it  and  retained  so  much  of  it  for 
my  future  use.  •  •  *  Q.  Tou  did  not 
claim  possession  of  this  land  at  any  time 
during  David's  lifetime?  A.  No,  sir;  I  had 
no  need  to.  David  tended  wdi  to  us  while 
be  was  with  us.  *  *  *  My  intention  was 
tlut  I  should  have  possession  of  fhis  land 
if  it  become  necessary  for  me  to  rent  it  for 
our  support."  In  a  paper  filed  in  the  pro- 
bate court,  after  referring  to  David's  agree- 
ment for  support,  he  stated:  "That  for  the 
purpose  of  securing  the  performance  of  said 
agreement  claimant  reserved  in  said  deed  of 
conveyance  a  life  interest  and  estate  therein 
for  himself  and  his  said  wife." 

It  Is  the  contention  of  the  defendant  that 
the  condition  was  put  In  the  deed  merely  to 
secure  the  agreement  for  support;  that  the 
parents  accepted  Adam,  Jr.,  in  place  of  David 
to  perform  the  agreement,  and,  as  they  did 
not  demand  performance  from  Adam,  Jr., 
there  was  no  default  on  his  part,  and  hence 
can  be  no  recovery  of  possession;  and  that 
In  any  event  the  remedy  for  any  default 
would  be  an  action  to  recover  the  value  of 
the  support  withheld.  The  district  court 
decided  that  the  reservation  In  the  deed 
was  invalid  and  insufficient  to  reserve  to 
plaintiffs  or  either  of  them  an  estate  for 
life  In  said  premises,  and  that  they,  nor 
either  of  them,  were  entitled  to  the  posses- 
sion of  such  premises,  nor  to  any  damages 
for  the  detention  thereof.  Neither  the  ab- 
stracts nor  briefs  Inform  the  conrt  of  the 
particular  reasons  for  this  conclusion.  It 
is  not  contended  that  the  reservation  contra- 
dicts the  grant,  and  no  sufficient  grounds  ap- 
pear for  holding  the  reservation  void,  and  it 
must  be  held  that  a  life  estate  was  ef- 
fectually reserved  In  the  deed. 

The  next  Inquiry  Is  whether  the  plalutifTs 
should  recover  the  possession  or  be  remitted 
to  an  action  for  support  as  contended  by  the 
defendant  The  condition  and  the  oral  agree- 
ment should  be  considered  in  their  relation 
to  each  other  and  in  the  light  of  all  the  at- 
tendant circumstances,  and  the  intention  of 
the  parties  should  be  carried  Into  effect  so 
far  as  possible.  The  parents  relied  upon 
the  fideUty  of  David  with  whom  they  con- 
tracted, and,  while  his  health  permitted  him 
to  exercise  personal  care,  they  lacked  noth- 
ing.   When  his  brother  offered  to  take  his 


place,  they  made  no  objections,  donbtlesg  be- 
lieving that  he  would  act  with  equal  faith- 
fulness. For  a  short  time  he  attended  to 
their  wants,  and  then  without  any  modifica- 
tion of  the  agreement  and  without  consulting 
with  Ills  father,  he  left  them  upon  the  state- 
ment of  his  mother  that  other  arrangements 
for  their  support  had  Iieen  made  with  an- 
other son.  It  seems  that  the  father  did  not 
rely  upon  these  other  arrangements,  but  call- 
ed upon  David,  with  whom  the  contract  liad 
been  made,  to  comply  with  its  terms.  Wheth- 
er David  Informed  Adam  of  this  request  does 
not  appear,  but  nothing  was  done.  The  par- 
ents were  left  with  only  $180  a  year  for  their 
support  Adam  was  enjoying  the  revennes 
of  this  large  farm,  yielding  a  rental  value  o{ 
$1,100  per  year.  His  father  -and  mother 
were  old  and  in  need.  Considering  their  age. 
It  may  fairly  be  presumed  that  they  not  only 
needed  money,  but  also  the  care  and  atten- 
tion that  a  son  who  had  undertaken  to  sup- 
port them  should  give  and  which  is  Implied 
in  such  agreements.  It  is  true  that  tbey 
made  no  special  demand  upon  him,  but  it  mis 
his  duty  to  ascertain  whether  the  arrange- 
ments referred  to  by  the  mother  were  being 
carried  out  and  to  see  that  they  were  tar- 
nished the  supplies  which  their  comfort  rea- 
sonably required.  The  clause  In  the  deed 
should  not  be  narrowly  construed  into  a  mere 
mortgage  or  conventional  security.  It  was 
placed  there  for  a  broader  purpose.  Tbey 
did  not  contract  for  a  lawsuit  but  for  pres- 
ent and  continued  support  reserving  the  use 
of  the  farm  while  they  lived  that  this  sup- 
port might  be  assured  beyond  question. 
They  did  not  contemplate  that  a  formal  de- 
mand would  be  necessary  in  order  that  they 
might  have  the  ordinary  comforts  of  life. 
The  alternative  of  a  suit  for  damages  would 
leave  them  dependent  on  diarity  while  the 
slow  processes  of  the  law  were  going  on. 
The  son  who.  undertook  to  discharge  bis 
brother's  obligation  owed  a  higher  duty  than 
to  wait  for  a  demand.  He  should  have  as- 
certained their  condition  and  snpplied  their 
needs. 

Treating  the  promise  of  support  made  by 
David  as  a  sufficient  consideration  focjtbe 
possession  taken  by  him  against  the  terms 
of  the  reservation,  such  possession  cannot 
be  withheld  by  his  successor  without  follUi- 
ing  that  promise,  for  possession  was  held 
upon  that  condition.  An  action  for  damages 
is  not  deemed  an  adequate  remedy  in  the 
situation  disclosed  by  the  evidence.  Tbls 
conclusion  is  reached  without  deciding  wheth- 
er there  was  sufficient  proof  that  the  defend- 
ant was  entitled  to  all  the  rights  of  his  broth- 
er or  the  precise  nature  of  those  rights. 

The  plaintiffs  sbooid  have  Judgment  for 
the  possession  of  the  farm  while  tbey  live 
and  during  the  lifetime  of  the  surviving 
spouse  and  for  the  value  of  its  use,  for  the 
three  years  preceding  the  commencement  of 
the  action,  subject  to  deductions  for  taxes 
end  interest  paid  and  other  proper  counter- 
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claims.  If  any,  tbat  may  be  found  equitable 
by  the  district  court 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings.  All  the 
Justices  concurring. 


EIIiLSWORTH  et  al.  ▼.  BSMCK  et  aL 
(Supreme  Court  of  Kansas.     Jan.   10,  1914.) 

(Syttahm  hp  the  Court.) 
L  ApygBBE  FossKssioir  (i  31*)— What  Coh- 
tn'iTU'ixs— Nonce 

A  real  estate  mortgage  was  foreclosed,  and 
a  sheriff's  deed  of  the  land  was  issued,  and  duly 
recorded.  At  that  time  the  land  was  vacant. 
Afterwards  the  foreclosed  owner  entered  and 
took  actual  possession  by  tenant  under  a  claim 
.  of  fuU  title  Dased  on  legal  advice,  and  a  belief 
that  the  foreclosure  proceedings  were  fatally 
defective.  MM,  the  entry  was  not  subservient 
to  the  title  daimed  by  the  holder  of  the  sheriff's 
deed,  that  the  posseraion  following  was  hostile, 
and  not  permissive,  and  that  such  possession 
was  BuCBcient  notice  to  the  sheriff's  deed  holder 
of  its  adverse  character. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  128-183;  Dec  Dig.  g 
Sl.»] 

2.  ASVEBSK  POSSBSSION  ({  48*)— Attobnibnt 

OP  Tenart— BmoT. 

After  the  lapse  of  several  years  a  tenant  of 
the  adverse  occupant  while  in  possession  ac- 
cepted leases  from  and  paid  rent  to  a  claimant 
of  tiUe  under  the  sheriff's  deed  for  some  two 
years.  The  tenant  then  renewed  allegiance  to 
his  former  landlord,  and,  after  leasing  for  a 
year,  purchased  the  land,  and  took  a  deed  from 
ner.'  Thereafter  he  held  adversely  on  his  own 
account  to  the  claimant  under  the  sheriff's  deed. 
Held,  the  attornment  of  die  tenant  was  void, 
the  adverse  character  of  the  landlord's  posses- 
sion was  not  affected  by  it,  and  the  entire  peri- 
od of  such  possession  may  be  tacked  to  that  of 
her  grantee  and  those  claiming  title  under  him 
to  make  title  by  adverse  possession. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Poe- 
■essicm.  Cent.  Dig.  U  236,  237;  Dec.  Dig.  | 
4&»] 

Appeal  from  District  Court,  Pratt  County. 

Action  by  Battle  Ada  Bllaworth  and  others 
against  William  L.  EsUck  and  others.  From 
Judgment  for  defendants,  plaintiffs  appeaL 
Affirmed. 

William  Barrett  and  R.  F.  Crick,  both  of 
Piatt,  for  appellanta  W.  B.  Hess,  of  Pratt, 
for  appellees. 

BT7RCH,  J.  Hattle  Ada  Ellsworth  and 
others  claiming  as  devisees  under  the  will 
of  Eugene  S.  Ellsworth  brought  suit  In  eject- 
ment  for  the  land  In  controversy  against  Wil- 
liam Ii.  Esllck,  his  wife,  and  others  who, 
with  her,  claimed  as  heirs  of  James  John- 
ston. The  defendants  recovered,  and  the 
lAalntUhi  appeal. 

The  defendants  claimed  title  by  adverse 
possession.  The  plalntifTs  assert  that  the 
I)oe8es8lon  of  certain  predecessors  In  Interest 
of  the  defendants  was  that  of  landowners 
continuing  In  occupancy  after  a  foreclosure, 
and  so  was  not  adverse,  and  that  James 
Johnston,  before  he  purchased,  and  while  a 


tenant  of  the  land  under  the  foredooed  oc- 
cupants, attorned  to  one  of  the  plaintiffs' 
grantors,  and  so  precluded  himself  and  those 
claiming  under  him  from  asserting  adverse 
possession  during  the  time  he  recognized 
the  tlUe  held  by  the  plaintiffs. 

The  land  belonged  originally  to  James  W. 
Everhart,  who  conveyed  to  Sophia  A.  Ever- 
hart  In  1887,  who  conveyed  to  Johnston  on 
August  20,  1903.  A  mortgage  given  by 
James  W.  Eiverhart  was  foreclosed  against 
Sophia  A.  Everhart  and  a  sheriff's  deed  was 
Issued  to  David  Prouty  on  February  6,  1892, 
and  duly  recorded.  Prouty  died  leaving  a 
will,  which  was  offered  for  probate  on  March 
24,  1883,  and  his  executors  deeded  to  O. 
Henry  Whitcomb  on  September  8,  1896. 
Whitcomb  deeded  to  Edward  B.  Parker  on 
June  27, 1902,  and  Parker  deeded  to  Eugene 
S.  Ellsworth  on  July  8,  1902.  Prouty  was  a 
resident  of  Massachusetts,  Ellsworth  was  a 
resident  of  Iowa,  and  the  plaintiffs  reside 
In  that  state.  Mrs.  EJsllck,  the  widow  of 
James  Johnston,  and  other  defendants  re- 
side on  the  land. 

A  former  action  by  the  plaintiffs  for  the 
same  relief  was  commenced  on  January  28, 
1009.  A  trial  was  had,  and  the  cause  was 
taken  under  advisement  by  the  court;  but 
before  a  decision  was  rendered  the  plaintiffs 
dismissed  the  action  at  their  own  cost  on 
March  26,  1910.  The  present  suit  was  com- 
menced on  January  2, 1911. 

Sophia  A.  Everhart  never  lived  on  the 
land.  Her  business  interests  were  looked 
after  by  her  husband,  J.  T.  Everhart.  Nei- 
ther the  plaintiffs  nor  any  of  their  predeces- 
sors In  Interest  ever  lived  on  the  land. 
WhUe  Whitcomb  held  title  bis  interests  were 
in  charge  of  W.  H.  Thompson,  a  real  estate 
agent  at  Pratt  The  land  was  In  fact  vacant 
and  nnoccnpled  until  some  time  in  the  year 
1893,  when  Elverhart  leased  it  to  T.  J.  Ire- 
land for  grazing  purposes.  Ireland  con- 
tinued to  pasture  the  land  under  leases  from 
Everhart  until  1897,  when,  with  Everhart's 
consent,  he  assigned  a  written  lease  dated 
August  3,  1897,  to  Johnston,  who  thereupon 
took  possession.  The  land  was  unfenced 
during  Ireland's  tenancy;  but  it  was  pas- 
ture land,  and  Its  use  for  the  purpose  for 
which  It  was  best  adapted  was  sufllclent  to 
make  his  possession  actual  and  notorious. 
The  dispute  Is  with  reference  to  hostility.. 

Soon  after  the  foreclosure  was  completed — 
within  six  months  or  a  year — Everhart  was 
advised  by  an  attorney  that  the  proceedings 
were  defective,  and  that  bis  wife's  title  to 
the  land  was  still  perfect  He  so  Informed 
bis  wife,  and  she  claimed  title  from  the 
time  she  placed  Ireland  in  possession.  J.  T. 
Everhart  testified  that  at  some  time  while 
Ireland  was  occupying  the  land — he  could  not 
fix  the  date  with  any  degree  of  certainty — 
he  received  a  letter  from  some  one  In  Iowa 
named  Prouty  inquiring  what  authority  he 
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had  to  lease  the  land.  He  replied  by  letter 
that  he  was  leasing  the  land  for  the  owner, 
Sophia  A.  Bverhart,  as  her  agent  This 
correspondence  may  he  disregarded,  since  It 
is  not  possible  to  trace  notloe  of  an  adverse 
holding  by  means  of  it  to  any  one  connected 
with  the  title. 

The  general  rule  contended  for  by  the 
plaintiffs  is  sound.  Where  the  owner  of 
land  subject  to  a  mortgage  continues  in  pos- 
session after  a  foreclosure  sale  and  the  Is- 
suance of  a  sberlfTs  deed,  he  Is  regarded  as 
a  sort  of  tenant  of  the  purchaser,  and  his 
possession  will  not  become  adverse  without 
a  clear  disavowal  of  the  relation  signified  in 
such  a  way  that  the  purchaser  may  be  ap- 
prised of  it.  The  former  owner  stands  In  the 
same  relation  to  the  purchaser  as  if  he  had 
made  the  conveyance  himself,  and  had  con- 
tinued In  possession.  He  is  deemed  to  hold 
in  snbservlenoe  to  the  title  of  the  grantee.  1 
Cyc.  1054. 

[1]  In  this  case,  however,  the  land  was 
vacant  when  the  sheriff's  deed  was  issued 
and  recorded.  No  one  had  actual  possession, 
onie  possession  of  Sophia  A.  Everhart  was 
merely  the  constructive  possession  which  in 
contemplation  of  the  law  attends  the  legal 
title.  When  the  sheriff's  deed  was  issued 
and  recorded,  this  constructive  possession 
vested  in  Prouty,  so  that  Sophia  A.  Everhart 
did  not  In  fact  or  in  legal  theory  continue 
in  possession  after  the  foreclosure  was  com- 
pleted. When  she  actually  entered  by  her 
tenant,  Ireland,  claiming  the  land  as  her  own 
by  title  unimpaired  by  the  foreclosure  pro- 
ceedings, her  occupancy  was  not  permissive, 
but  was  hostile  to  the  Prouty  title,  and  was 
of  snfQcIent  notoriety  to  apprise  the  holders 
of  that  title  of  her  claims.  Bird  v.  Whet- 
stone, 71  Kan.  430,  80  Pac.  942. 

[2]  Was  the  adverse  possession  which  com- 
menced in  1893  interrupted  so  far  as  it  af- 
fected Johnston  and  those  deriving  title 
through  him? 

In  1898  or  1899  Thompson  commenced  to 
look  after  the  land  as  agent  for  Whitcomb. 
He  paid  the  taxes  for  Whitcomb ;  EJverhart 
having  paid  no  taxes  after  the  foreclosure. 
On  March  10, 1900,  Thompson  leased  the  land 
to  Johnston  by  a  written  lease  expiring 
March  1,  1901,  which  Johnston  signed  and 
accepted.  On  January  3,  1901,  a  second  lease 
was  executed  to  commence  March  1,  1901, 
ffai  to  expire  on  March  1,  1902,  and  on 
March  1,  1902,  Johnston  again  leased  from 
Thompson  by  a  written  lease  extending  to 
March  1,  1903.  The  last  payment  of  rent 
provided  for  by  these  leases  was  made  In 
March,  1901.  The  note  given  for  the  rent 
for  1902  seems  not  to  have  been  paid.  On 
October  7,  1902,  Johnston  again  recognized 
Sophia  A.  EJverhart  as  his  landlord,  and  ac- 
cepted a  written  lease  from  her,  under  which 
he  continued  to  hold  possession  until  he  pur- 
chased the  land. 

The  plaintiffs  concede  that,  if  the  con- 
test were  against  Sophia  A.  Everhart  or  any 


one  holding  under  her  except  persons  In 
privity  witli  Johnston,  his  attornment  to 
Whitcomb  would  amount  to  nothing.  But  It 
is  argued  that  Johnston  and  those  claiming 
under  him  caimot  be  heard  to  say  that  bis 
possession  from  March,  1900,  to  October, 
1902,  under  leases  from  Whitcomb,  was  ad- 
verse to  Whitcomb.  The  defendants  make 
no  such  assertion.  What  they  say  is  tbat 
Sophia  A.  Everhart's  possession  from  MarCb, 
1900,  to  October,  1002,  was  adverse  to  Wbit- 
comb,  that  the  dealings  between  Whitcomb 
and  Johnston  were  without  legal  effect  so 
far  as  her  title  and  possession  were  con- 
cerned, and  consequently  that  such  dealings 
are  to  be  ignored  as  without  benefit  to  Wblt- 
comb,  and  without  detriment  to  Sophia  A 
Everhart  and  her  grantees. 

The  statute  is  unequivocal  that  the  attoin- 
ment  of  a  tenant  to  a  stranger  to  a  land- 
lord's title  shall  be  void  and  of  no  effect  on 
the  landlord's  possession,  unless  the  land- 
lord consent,  or  unless  pursuant  to  a  Judg- 
ment at  law  or  a  decree  in  equity.  Gen. 
St  1909,  I  4703.  Without  the  statute  such 
is  the  general  rule  of  law,  founded  on  prin- 
ciples of  public  policy.  If  the  title  held  by 
the  landlord  should  expire  or  be  extlnguisb- 
ed,  the  tenant  may  renounce  his  allegiance 
while  holding  possession  of  the  premises. 
Weichselbaum  v.  Curlett,  20  Kan.  709,  27 
Am.  Rep.  204 ;  Fry  v.  Boman,  67  Kan.  531. 
73  Pac.  61.  But  so  long  as  the  landlord's 
title  remains  as  it  was  when  the  tenancy  was 
created,  the  tenant  is  not  permitted  to  open 
the  door  to  confusion  and  fraud  by  dlspnting 
it  Forbes  t.  Caldwell,  39  Kan.  14. 17  Pic. 
478. 

Sophia  A.  Everhart  entered  upon  the  land 
under  a  daim  of  full  title:  Whether  tbis 
claim  were  sound  in  law  or  not,  it  was  tbe 
basis  of  her  occupancy,  tmd  possession  under 
a  claim  of  right  constitutes  a  kind  of  title 
which  may  be  asserted  and  defended  in  tbe 
courts,  and  which  may  ripen  into  full  title  U 
maintained  for  the  statutory  period.  Tbe 
hostile  character  of  tbis  possession  was  not 
impaired  by  Whltoomb's  tampering  with  ha 
tenant  No  rights  were  gained  or  lost  by  tbe 
void  attornment  and  her  grantee  and  Us 
successors  are  entitled  to  tack  the  full  period 
of  her  adverse  holding  to  their  own. 

The  plaintiffs  invoke  the  decision  in  tbe 
case  of  WhitUe  v.  Hughes,  88  Kan.  702,  129 
Paa  1172.  In  that  case  the  so-called  patent 
title  was  extinguished  by  a  tax  deed.  Tbe 
tenant  of  the  bolder  of  the  patent  title  then 
attorned  to  the  tax  deed  holder.  Afterwards 
the  tenant  purchased  the  patent  title,  and 
undertook  to  assert  it  against  his  landlord, 
the  tax  deed  holder.  He  was  not  permitted 
to  do  so.  His  attornment  was  lawfol,  be- 
cause his  former  landlord's  rights  were  cut 
off  by  a  new  and  paramount  title  wblcb  be 
was  at  liberty  to  recognize.  Having  accept- 
ed tbe  holder  of  the  new  title  as  his  landlord, 
he  could  not  then  dispute  that  tltla  In  tbis 
case  no  change  in  Sophia  A.  Bverhart's  title 
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occurred  during  fhe  tenancy.  Tbe  Pronty 
title  ««B  In  existence  wlien  the  tenancy  was 
created.  SopUa  A.  Brerliart  entered  In  op- 
position to  that  title,  and  a  tenant  who  chose 
to  lease  from  her  could  not,  while  In  poe- 
session  under  her,  shift  his  allegiance  to  her 
adversaries. 

The  Judgment  of  the  district  court  la  af- 
firmed.   All  the  Justices  concurring. 


SIEORIST  et  aL  ▼.  ATCHISON,  T.  A  S.  F. 
BY.  00. 

(Supreme  Court  of  Kansas.    Jan.  10,  1914.) 

(8ifUabu»  by  the  Court.) 
Dkath   (I  SI*)— BiQHT   or  AonoK— Pabxitt 

AND  ChIU). 

No  recover;  can  be  bad  by  a  parent  for 
the  death  of  a  child,  except  in  virtue  of  tbe 
statute. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {|  35,  87-^6,  48;    Dec.  Dig.  t  31.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  Alpha  O.  Slegrist  and  others 
against  the  Atdilson,  Topeka  &  Santa  Vb 
Railway  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

W.  K  Smith,  O.  J.  Wood,  and  A.  A. 
Scott,  all  of  Topeka,  and  J.  S.  Simmons,  of 
Hutchinson,  for  appellant  Prigg  &  Wil- 
liams and  F.  li.  Martin,  all  of  Hutchinson, 
for  appellees. 

MASON,  J.  Alpha  O.  Slegilat  and  Basel 
Slegrist  recovered  a  Judgment  against  the 
Atchison,  Topeka  &  Santa  F^  Railway  Com- 
pany for  causing  the  death  of  two  infant 
children  of  the  plalntlflB,  and  the  defendant 
appeals.  The  petition  did  not  allege,  nor 
did  the  proof  show,  the  existence  of  facts 
sufficient  to  give  tbe  plaintiffs  a  cause  of 
action  under  the  statute.  In  their  brief  it 
la  stated  that  the  action  was  brought  as  a 
common-law  action,  and  the  Judgment  is 
sought  to  be  upheld  upon  the  ground  that, 
under  the  common  law,  the  father  can  re- 
cover damages  against  one  who  negligently 
causes  the  death  of  Ua  child.  Many  deci- 
sions are  cited  to  tbe  effect  that  a  father, 
being  entitled  to  the  services  of  Ills  minor 
child,  has  a  cause  of  action  against  one  who 
deprives  him  of  them.  But  these  decisions 
merely  announce  the  general  principle,  and 
they  are  based  upon  acts  which  did  not  re- 
sult in  death.  It  is  held  that  where  a  mi- 
nor receives  an  injury  which  results  In 
death,  tbe  father  may  recover  for  the  loss 
of  services  between  the  time  of  the  Injury 
and  the  death,  but  no  further.  8  A.  &  E. 
EneycL  of  L.  856;  13  Cyc.  311.  The  specific 
question  Involved  is  fully  treated  in  a  note 
In  41  li.  R  A.  807,  under  the  topic,  "Com- 
mon-Law Right  of  Action  of  Parent  for  Loss 
of  Services  of  Child  Killed."  The  conclusion 
there  reached,  which   appears  to  be  fully 


sustained  by  tbe  authorities,  Is  that.  In  the 
absence  of  a  statute,  no  action  will  He  by 
the  parent  for  the  death  of  a  child,  except 
in  Georgia,  and  that  even  there  no  recovery 
is  allowed  in  the  case  of  a  child  too  young 
to  render  valuable  services.  See,  also,  note, 
70  Am.  St  Rep.  668.  In  this  state  is  has 
been  held  that  an  action  by  a  parent  on  ac- 
count of  the  death  of  a  child  can  be  main- 
tained only  in  virtue  of  the  statute.  City 
of  Eureka  t.  Merrifleld,  53  Kan.  794,  37  Pac. 
113.  In  Kansas  City  v.  Hart,  60  Kan.  684, 
57  Pac.  938,  it  was  held  that  a  petition  ask- 
ing damages  for  tbe  death  of  a  child,  which 
omits  averments  requisite  under  the  statute, 
cannot  have  the  omission  supplied  by  amend- 
ment after  the  period  fixed  by  the  statute 
of  limitations  has  run.  Language  was  there 
used  which  might  seem  to  suggest  that  a 
good  cause  of  action  at  tbe  common  law  was 
stated.  Tbe  averments  of  the  petition,  bow- 
ever,  were  referred  to  as  Indicating  "an  at- 
tempt" to  state  a  common-law  liability,  and 
the  amendment  was  obviously  desired  be- 
cause it  was  seen  to  be  necessary  to  the 
statement  of  a  cause  of  action. 

We  feel  constrained  by  these  considera- 
tions to  hold  that  the  plaintiffs  can  have  no 
recovery  outside 'of  tbe  statute,  and  there- 
fore their  action  must  fall.  We  cannot  re- 
gard tbe  soundness  of  the  reason  back  of 
the  established  rule  as  open  to  Inquiry.  The 
Legislature,  recognizing  the  defect  of  the 
common  law,  has  undertaken  to  remedy  it, 
and  the  statute  passed  for  that  purpose 
must  be  regarded  as  covering  the  subject, 
and  affording  an  exclusive  remedy.  This 
view  makes  it  unnecessaiy  to  examine  the 
other  matters  argued. 

The  judgment  is  reversed,  and  tbe  cause 
remanded,  with  directions  to  render  judg- 
ment for  the  defendant  All  the  Justices 
concurring. 

In  r«  CARROLUt 

In  re  WELSH. 

(Supreme  Court  of  Kansas.    Jan.  10,  1914.) 

(Byllahu*  by  the  Court.) 

1.  JnooKS  (S  8*)— PouoK  Jodgb— Attthobitt 
TO  Appoint. 

The  office  of  police  judge  In  dties  of  the 
first  class  operating  under  the  commission  form 
of  government  was  created  by  the  Legislature 
itself,  and  the  passage  of  an  ordinance  by  the 
mayor  and  commissioners  fixing  the  term  and 
salary  of  such  officer  is  not  essential  to  the 
authority  of  the  commissioners  to  appoint  a 
police  judge. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  H  4-10;   Dec.  Dig.  {  3.*] 

2.  Pabdor  (S  4*)— Paboi/— Powek  to  Change 
Conditions. 

Under  the  provisions  of  chapter  116,  Laws 
of  1009,  a  judge  of  the  police  court  of  cities 
of  the  first  or  second  class  may  parole  persons 
convicted  of  the  violation  of  dty  ordinances  un- 
der audi  restrictions  as  he  may  see  fit  to  Im- 
pose; but  he  has  no  power  to  extend  the  con- 
ditions  of  ^e  parole  beyond  the  term  of  sen- 
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tence,  nor  has  he  aathority  after  that  time  to 
declare  that  the  conditions  of  the  parole  have 
been  violated  and  to  recommit  the  prisoner  and 
require  him  to  serve  the  unexpired  part  of  his 
sentence. 

[Bid.  Note.— For  other  cases,  see  Pardon, 
Cent  Dig.  ||  4-6^;   Dec.  Dig.  |  4.*] 

Johnston,  C.  J.,  and  Benson  and  West,  JJ., 
dissenting. 

Original  habeas  corpus  by  W.  H.  Carroll 
and  S.  W.  Welsh.  Carroll  remanded,  and 
Welsh  discharged. 

J.  3.  Bulger,  of  Wichita,  for  Carroll.  J.  B. 
Larimer,  of  Topeka,  and  T.  A.  Noftzger  and 
George  Gardner,  both  of  Wichita,  for  Welsh. 
Earl  Blake  and  K.  0.  Fouteton,  both  of 
Wichita,  for  appellee. 

JOHNSTON,  O.  J.  The  petttioners,  who 
are  confined  in  the  city  Jail  of  Wichita,  ask 
to  be  released  in  separate  proceedings  In  ha- 
beas corpus  brought  by  them.  At  different 
times  each  was  convicted  of  the  violation  of 
an  ordinance  which  provided  for  prohibiting 
and  punishing  the  sale  of  intoxicating  liq- 
uors and  the  maintenance  of  a  liquor  nui- 
sance In  the  dty.  The  penalty  adjudged  In 
each  case  was  a  fine  of  $500  and  imprison- 
ment for  six  months  in  the  dty  JaiL  After- 
wards the  petitioners  applied  to  the  police 
Judge  for  paroles  under  chapter  116  of  the 
Laws  of  1909,  and  In  the  application  eadi 
promised,  substantially,  that  he  would  not 
sell  or  give  away  intoxicating  liquors  or  keep 
any  on  his  person  or  In  any  place  under  his 
control  and  would  not  violate  the  ordinances 
of  the  dty  or  the  laws  of  the  state.  He 
further  promised  that  he  would  report  to  a 
certain  person  on  Monday  evening  of  each 
week  for  a  period  of  two  years  from  the 
time  of  the  parole.  Upon  the  application 
and  the  condlttons  named  the  police  Judge, 
on  January  2, 1913,  granted  a  parole  to  Car- 
roll under  which  he  was  at  liberty  until 
May  19,  1913.  At  that  time  a  complaint  was 
made  that  he  bad  violated  his  parole  and  in 
a  hearing,  wherein  the  petitioner  and  his 
counsel  were  present,  and  upon  the  evidence 
produced  the  police  court  found  that  he  had 
violated  the  terms  of  his  parole  and  ordered 
that  he  be  recommitted.  It  was  accordingly 
adjudged  that  Carroll  should  serve  out  the 
sentence  and  pay  the  fine  imposed  the  same 
as  if  no  parole  had  ever  been  granted.  A 
parole  was  likevrise'  granted  to  Welsh  on 
January  2,  1913,  upon  similar  conditions,  and 
it  was  revoked  by  the  police  court  upon  a 
hearing  duly  bad  upon  September  16,  1913. 
As  in  the  Carrol]  case,  Welsh  was  held  to 
have  violated  his  imrole  and  was  adjudged 
to  serve  his  sentence  and  pay  his  fine  as 
though  no  parole  had  been  granted.  The 
petitioners  were  recommitted  to  the  dty  Jail 
and  were  confined  there  when  these  proceed- 
ings were  brought 

[1]  In  behalf  of  Carroll  it  is  contended  that 
Clyde   Souders,    who  was  acting  as   police 


Judge  and  revoked  the  parole^  was  not  in  fact 
a  police  Judge  and  had  no  authority  to  recom- 
mit him  to  Jail.  It  appears  that  Wichita  is 
a  city  of  the  first  class  operating  under  the 
commission  form  of  government  On  April 
11,  1911,  the  board  of  commlssloneis  appoint 
ed  Souders  as  police  Judge  and  he  dnly  qoal- 
Ifled  and  has  since  continued  to  hold  the 
office.  On  April  7,  1913,  his  term  having 
ended,  he  was  reappointed  and  again  qual- 
ified by  taking  the  oath  of  office  and  giving 
a  bond,  and  he  was  serving  under  that  ap- 
IMlntment  when  the  order  revoking  the  parole 
was  made.  The  contention  is  that  Wichita 
had  no  police  Judge  and  that  there  was  no 
authority,  in  the  commission  to  appoint  one 
because  no  ordinance  had  been  enacted  fix- 
ing the  term  and  salary  of  the  police  judge. 
The  statute  relating  to  the  appointment  is 
as  follows:  "The  board  of  oonunlsslonen 
may  appoint,  by  a  majority  vote  of  all  tbe 
members  thereof,  the  follovring  officers,  to 
wit:  A  dt7  attorney,  a  dty  clerk,  a  dty 
treasurer,  a  dty  auditor,  a  dty  engineer,  a 
superintendent  of  streets,  a  superintendent  of 
waterworks,  a  secretary  of  waterworks,  i 
fire  marshal,  a  chief  of  poli(!te,  a  dty  physl- 
dan,  a  Judge  of  the  police  court,  a  superin- 
tendent of  public  parks,  a  dty  assessor,  and 
audi  assistantB  and  other  officers  and  serr- 
antB  as  they  may  deem  necessary  for  the  best 
interests  of  the  dty;  but  no  such  officer  shall 
be  appointed  untU  his  term  and  salary  shall 
have  been  fixed  by  ordinance.  The  terms  of 
all  appointive  officers  shall  expire  with  the 
term  of  office  of  the  board  apiMlnting  them: 
Provided,  that  they  sliall  hold  their  respe^ 
tlve  offices  Tuatll  their  successors  are  ap- 
pointed and  qualified:  Provided,  that  In  case 
of  appointment  to  fill  a  vacancy,  such  ap- 
pointee shall  only  serve  for  the  remainder 
of  the  term  for  which  his  predecessor  wu 
appointed."    Gen.  St  1909,  {  1304. 

It  is  argued  that  the  passage  of  an  ordi- 
nance fixing  the  term  and  salaiy  of  the  polioe 
Judge  was  a  condition  precedent  to  the  cre- 
ation of  the  office  by  the  commission.  Tbe 
provision  that  no  such  officer  shall  be  ap- 
pointed until  the  passage  of  an  ordinance 
fixing  the  term  and  salary  applies  to  the 
other  unnamed  officers  provided  for  in  the 
section  quoted,  whidi  the  board  may  deem 
necessary  in  addition  to  those  spedflcally 
enumerated.  The  offices  of  dty  derk,  dty 
treasurer,  dty  assessor,  police  Judge,  and 
the  others  that  are  definitely  designated  hi 
the  act  were  created  by  the  Leglslatare  it- 
self. They  were  deemed  by  the  Leglslatare 
to  be  absolutely  necessary  for  the  govern- 
ment of  the  dty,  and  hence  were  directly 
created.  Becognizlng  that  assistants  and 
other  subordinate  officers  and  servants  might 
become  necessary,  the  board  was  anthorixed 
to  appoint  them  from  time  to  time  as  tber 
were  needed,  with  the  limitation  that  ther 
should  not  be  appointed  until  their  terms  and 
salaries  had   been   fixed   by  an  ordinance. 


*For  other  cmss  h*  nme  topic  and  secUos  NUMBER  Is  Deo.  Dig.  *  Am.  Dig.  Key-No.  8«rlea  ft  B«p'r  Isdeni 
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Tills  has  been  the  Interpretatton  placed  upon 
the  section,  and  It  was  so  recognized  in  Jag- 
ger  V.  Green,  90  Kan.  153,  133  Pac.  174. 
Wbether  a  subordinate  officer  appointed  by 
tbe  commissioners  without  the  passage  of  an 
ordinance  fixing  his  term  and  salary  would 
bave  any  validity,  or  whether,  having  a  po- 
tential existence,  he  would  not  be  a  de  facto 
officer  and  his  acts  not  open  to  question  in 
a  collateral  proceeding,  we  need  not  deter- 
mine. The  office  of  police  Judge  was  created 
by  the  Legislature  and  as  to  its  existence 
the  board  had  no  discretion.  It  may  also  be 
added  that  as  to  the  police  Judge  there  was 
an  ordinance  fixing  his  salary,  and  so  far 
as  the  term  Is  concerned  the  statute  provides 
that  his  term  as  well  as  those  of  aU  other  ap- 
pointive officers  shall  expire  with  the  term 
of  the  board  appointing  them.  Laws  of  1907, 
c.  114,  {  88;  Gen.  St  1909,  f  1304;  JTagger 
▼.  Green,  supra. 

[2]  When  and  by  whom  may  a  parole  be 
revoked  is  the  next  question  presented.  The 
Legislature  of  1909  passed  an  act  empower- 
ixig  the  Judge  of  the  police  court  In  cities  of 
the  first  and  second  class  to  parole  persona 
convicted  of  the  violation  of  prdinances 
CLaws  of  1909,  c.  116),  and  section  2  of  the 
act  is  as  follows:  "The  Judge  of  the  court 
named  in  section  1  of  this  act,  subject  to 
the  restrictions  hereinafter  provided,  may.  In 
his  discretion,  when  satisfied  that  any  i)erson 
against  whom  a  fine  has  been  assessed  or  a 
Jail  sentence  imposed  by  the  court,  or  any 
person  actually  confined  la  the  dty  Jail  un- 
der the  Judgment  of  said  court,  will  If  per- 
mitted to  go  at  large  not  again  violate  the 
law  or  ordinance,  parole  such  person  and 
permit  him  to  go  at  large,  upon  such  con- 
ditions and  under  such  restrictions  as  the 
Judge  granting  the  parole  shall  see  fit  to 
Impose.  Such  Judge  may  at  any  time,  with- 
out notice  to  such  persons,  terminate  such 
jiarole  by  simply  directing  execution  to  issue 
on  the  Judgment ;  or.  In  case  the  person  shall 
bave  been  actually  confined  in  JaU,  the  pa- 
role may  be  terminated  by  directing  the 
chief  or  captain  of  police  or  any  police  offi- 
cer to  retake  such  person  under  the  com- 
mitment already  in  his  hands.  After  a  pa- 
role has  been  terminated,  as  above  provided, 
the  Judge  may,  in  his  discretion,  grant  a 
second  parole,  but  no  more  than  two  paroles 
shall  be  granted  the  same  person  under  the 
same  judgment  of  conviction.  If  a  parole 
shall  be  terminated  the  time  such  person 
shall  have  been  at  large  on  parole  shall  not 
be  deducted  from  the  time  he  shall  be  re- 
quired to  serve,  but  the  full  amount  of  the 
fine  shall  be  collected  or  the  full  time  In  Jail 
be  served,  the  same  as  If  no  parole  had  been 
granted."  In  section  3  it  Is  made  unlawful 
for  an  officer  to  release  from  custody  one 
who  has  been  convicted  unless  such  person 
has  been  paroled  as  the  act  provides  or  par- 
doned by  the  mayor.  Section  4  provides 
that  any  one  who  commits  an  offense  against 
the  laws  of  the  state  or  the  ordinances  of 
137P.-«2 


'  the  city  when  under  a  parole  may  be  arrested 
and  tried  in  the  same  manner  as  if  he  had 
not  been  convicted  and  paroled.  Section  5 
provides:  "The  action  of  the  Judge  in  re- 
fusing, granting  or  terminating  a  parole 
shall  not  be  subject  to  review  by  an  appellate 
court." 

It  is  argued  that  the  expression  "such 
Judge,"  In  section  2,  means  the  judge  grant- 
ing the  parole,  and  that  only  the  one  then  In 
odSce  can  terminate  the  parole,  and  further 
that  he  cannot  do  so  in  the  succeeding  term 
even  should  he  be  reappointed  and  remain  in 
office.  In  the  preceding  provisions  of  the 
statute  the  Legislature  had  siwlcen  of  the 
Judge  of  the  police  court,  and  the  phrase 
"such  Judge"  manifestly  means  the  Judge  of 
that  court,  and  not  the  Individual  who  bad 
been  holding  the  office  at  some  earlier  time. 

But  Is  there  no  limit  to  the  period  of  a  pa- 
role? Can  it  have  been  the  purpose  of  the 
Legislature  that  a  police  Judge,  having  impos- 
ed a  sentence  of  imprisonment  for  ten  days, 
can  Issue  a  parole  upon  the  condition  that 
the  paroled  person  shall  be  under  surveil- 
lance for  ten  years,  or  even  longer,  and  sub- 
ject to  be  recommitted  at  any  time  for  a  vio- 
lation of  the  parole?  It  Is  true  the  statute 
provides  that  the  parole  shall  be  granted  up- 
on such  conditions  as  the  police  Judge  may 
see  fit  to  impose,  but  the  view  of  the  court  is 
that  it  was  not  the  legislative  Intent  that  the 
parole  i>erlod  might  be  indefinitely  extended. 
A  limit  is  fixed  in  the  act  authorizing  the  dis- 
trict courts  to  parole  persons  convicted  of 
violating  the  criminal  laws  of  the  state,  and 
this  to  some  extent  indicates  the  policy  of  the 
state  respecting  the  absolute  discharge  of  pa- 
roled persons.  Although  the  statute  relating 
to  paroles  granted  by  police  Judges  does  not 
expressly  declare  a  limit,  one  Is  doubtless 
contemplated,  and,  since  provision  is  made 
for  imprisonment  for  a  fixed  time,  that  should 
be  regarded  as  the  Umlt  of  time  for  the  ter- 
mination of  a  parole  and  the  absolute  dis- 
charge of  the  paroled  person.  It  is  argued 
that  a  parole  is  a  matter  of  grace  and  discre- 
tion, but  could  it  be  regarded  as  a  gracious 
act  to  hold  over  the  head  of  a  convicted  per- 
son the  unexecuted  sentence  for  a  lifetime 
with  the  uncertainty  that  he  might  be  recom- 
mitted to  prison  without  notice  at  any  time 
when  the  police  Judge  chose  to  order  it? 
When  the  time  for  imprisonment  Is  adjudged, 
the  expiration  of  that  period,  whether  the 
person  is  on  parole  or  in  Jail,  ends  all  punish- 
ment and  satisfies  the  sentence.  While  a  pa- 
role may  be  granted  on  such  conditions  as  the 
Judge  may  prescribe,  they  must  be  such  as 
may  be  performed  within  the  term  for  which 
the  prisoner  has  been  sentenced.  The  con- 
ditions which  a  Judge  may  lawfully  Impose  in 
granting  a  parole  are  to  be  determined  from 
the  statute  Itself  and,  being  a  matter  of  in- 
terpretation of  our  own  statute,  pertinent  au- 
thorities are  not  numerous,  but  as  having 
some  bearing  on  the  question  involved  the 
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following  cases  are  cited:  In  re  Prout,  12 
Idaho,  494,  86  Pac.  275,  6  L.  R.  A.  (N.  S.)  1064, 
10  Ann.  Cas.  199;  Woodward  t.  Mnrdock, 
124  Ind.  439,  24  N.  E.  1047;  Scott  T.  Chl- 
cbester,  107  Va.  933,  60  S.  E.  95,  16  L.  R.  A. 
(N.  S.)  304;  West's  Case,  111  Mass.  443; 
Scott  Huff  V.  B.  F.  Dyer,  Warden  Ohio  Peni- 
tentiary, 2  Ohio  Cir.  Ct  R.  595. 

It  appears  that  neither  of  the  petitioners 
ever  served  any  part  of  the  prescribed  terms 
of  imprisonment  prior  to  the  granting  of  the 
paroles  on  January  2,  1913.  Each  had  taken 
an  appeal  from  the  Judgment  rendered  against 
him  to  the  district  court,  and  the  appeal  was 
dismissed  on  his  application  Just  prior  to  the 
time  he  applied  to  the  police  Judge  for  the  pa- 
role. Carroll  was  sentenced  to  imprisonment 
In  the  dty  Jail  for  a  period  of  six  months, 
and  that  period  had  not  expired  when  the  pa- 
role was  terminated  by  the  police  Judge. 
Time  began  to  run  when  the  parole  was 
granted  on  January  2,  1913,  and  the  parole 
was  terminated  on  May  19,  1913,  less  than 
five  months  after  the  parole  was  granted. 
The  order  terminating  the  parole  as  to  him 
and  recommitting  him  to  Jail  Is  held  to  be 
valid,  and  therefore  he  must  be  remanded. 
The  petitioner  Welsh  was  out  on  parole  from 
January  2,  1913,  until  September  16,  1913, 
and  as  more  than  six  months,  the  term  fixed 
by  the  sentence,  had  expired  when  the  parole 
was  revoked,  the  Judge  was  without  authori- 
ty to  recommit  him  to  Jail  under  the  Judg- 
ment of  conviction.  He  wUl  therefore  be  dis- 
charged. 

MASON,  SMITH,  and  PORTER,  JJ^  con- 
curring. 

JOHNSTON,  O.  J.  (dissenting.)  I  am  un- 
able to  concur  in  the  view  that  the  conditions 
of  a  parole  end  with  the  expiration  of  the 
term  for  which  a  prisoner  is  sentenced, 
which.  In  effect,  is  a  holding  that  the  time  a 
prisoner  is  out  on  parole  shall  be  counted 
as  time  served  on  the  sentence.  It  was 
competent  for  the  Legislature  to  provide 
for  the  granting  of  paroles  to  convicted  per- 
sona and  upon  such  conditions  as  it  might 
deem  best  It  has  provided  that  paroles  may 
be  granted  upon  such  conditions  and  restric- 
tions as  the  police  Judge  may  see  fit  to  im- 
pose. He  cannot,  of  course,  impose  a  condi- 
tion that  would  conflict  with  law  or  morals 
or  which  is  Incapable  of  performance.  There 
is  no  claim  that  there  Is  anything  illegal,  im- 
moral, or  Incapable  of  performance  in  the 
conditions  upon  which  the  paroles  in  ques- 
tion were  granted.  The  Legislature  might 
have  said  that  paroles  shall  be  granted  upon 
the  condition  that  a  repetition  of  the  of- 
fense at  any  time  during  the  life  of  the  pris- 
oner would  be  ground  for  revoking  the  par- 
role  and  requiring  him  to  serve  out  the  un- 
expired term  of  his  sentence.  It  has  pro- 
vided that  paroles  shall  be  granted  upon  any 
condition  that  the  Judge  may  see  fit  to  im- 


pose, and.  to  avoid  some  of  the  qnesUona  that 
arose  in  the  cases  <dted  it  provided  that  in 
case  of  a  revocation  the  time  that  the  prison- 
er shall  have  been  at  large  on  parole  shall 
not  be  deducted  from  the  term  imposed  by 
the  sentence.  To  prevent  misconception  of 
the  legislative  purpose  and  the  adoption  of 
the  theory  taken  by  some  of  the  courts  In 
cases  dted,  that  the  prisoner  was  under 
some  restraint  and  undergoing  a  sort  of 
punishment  while  out  on  parole,  the  Legis- 
lature expressly  provided  that,  on  the  termi- 
nation of  a  parole  by  the  Judge,  "the  fnll 
amount  of  the  fine  shall  be  collected  or  the 
full  time  In  Jail  be  served,  the  same  as  If 
no  parole  had  been  granted."  Laws  1900,  c. 
116,  I  2;   Gen.  Stat  1909.  {  826. 

There  Is  no  provision  la  the  statute  that 
the  duration  of  the  conditions  imposed  by 
the  Judge  shall  be  long  or  short  and  I  find 
nothing  In  the  act  giving  any  basis  for  the 
holding  that  the  conditions  shall  not  be  ex- 
tended beyond  the  period  fixed  in  the  sen- 
tence. It  might  have  been  good  policy  to  have 
provided  for  some  limitation  in  the  condi- 
tions, but  that  is  a  matter  of  legislative  dis- 
cretion and  belongs  in  a  field  into  which  the 
court  may  not  intrude.  The  fact  that  a  limit 
was  spedflcally  provided  for  in  cases  of  pa- 
roles granted  by  district  courts  and  not  In 
those  granted  by  police  Judges  only  argues 
that  none  was  intended  in  the  latter  case. 

Counsel  speak  of  the  hardship  of  extending 
the  conditions  of  a  parole  indefinitely  and 
insist  that  diligent  search  should  be  made  for 
an  interpretation  that  would  avoid  it  A 
prisoner  is  not  compelled  to  accept  a  tender- 
ed parole.  If  the  conditions  are  onerous  or 
unacceptable  to  him,  he  can  refuse  the  parole 
and  remain  In  prison  and  serve  out  the  im- 
posed sentence.  As  a  matter  of  grace,  and 
in  part  to  prevent  a  recurrence  of  miscon- 
duct he  is  generally  offered  liberty  on  condl-' 
tlon  of  good  conduct  in  the  future  with  the 
option  to  accept  or  reject  the  parole.  Such 
a  condition  can  hardly  be  regarded  as  oner- 
ous, and  experience  has  shown  that  the 
granting  of  paroles  and  pardons  on  condi- 
tions of  this  kind  has  operated  beneficially. 
The  petitioners  were  given  paroles  on  condi- 
tion of  good  behavior  and  that  they  would 
abstain  from  violating  the  prohibitory  liquor 
law  for  a  period  of  two  years — not  an  un- 
reasonable requirement  The  Judge  may 
have  known  something  of  the  habits  and 
history  of  the  petitioners  and  evidently  con- 
cluded that  such  a  restriction  would  enable 
them  to  resist  the  temptation  to  commit  the 
offense  of  which  they  have  been  convicted. 
In  case  an  unreasonable  condition  is  Imposed, 
a  prisoner  may  appeal  to  the  mayor,  who  has 
the  authority  to  pardon,  or  to  the  snocessor 
of  the  Judge^  who  may  be  more  lenient  and 
reasonable.  It  cannot  be  assumed  that  the 
Judge  will  Impose  conditions  that  are  unrea- 
sonable or  that  are  unduly  severe,  and  to  pro- 
vide against  such  a  contingency  Is  a  legisla- 
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tire  ratber  than  a  Judicial  fnnctloii.  The 
parole  or  the  length  of  time  the  prisoner  Is 
at  liberty  under  It  does  not  shorten  nor  nul- 
lify the  sentence  of  the  court.  The  power 
to  grant  the  parole  Includes  the  power  to  fix 
the  conditions  upon  which  It  may  be  revoked, 
and  the  acceptance  of  the  parole  Is  a  binding 
acceptance  of  the  stipulated  conditions. 
When  the  parole  Is  terminated,  the  prisoner 
can  be  required  to  serve  the  unexpired  part 
of  his  sentence  the  same  as  If  no  parole  had 
been  granted.  The  time  during  which  he 
has  been  at  liberty  under  a  parole  cannot 
be  regarded  as  time  served  on  the  sentence. 
Some  of  the  authorities  touching  the  general 
subject  and  which  tend  to  support  this  view 
of  the  statute  are :  FnUer  v.  State,  122  Ala. 
32,  26  South.  146,  4S  L.  a  A.  502,  82  Am. 
St  Bep.  1;  State  t.  Wolfer,  63  Minn.  135,  54 
N.  W.  1065,  19  Lb  K.  A.  783,  39  Am.  St  Rep. 
582;  People  t.  Marsh,  125  Mich.  410,  81  N. 
W.  472,  51  L.  R.  A.  461,  84  Am.  St  Rep.  584 ; 
Conlon's  Case,  143  Masa  168,  19  N.  B.  164; 
State  v.  Barnes,  32  S.  G.  14.  10  S.  B.  611,  6 
L.  R.  A.  743,  17  Am.  St  Rep.  832;  In  re  Mo- 
Kenna,  79  Vt  84,  64  Aa  77;  Neal  v.  State, 
104  Ga.  509.  SO  S.  B.  858,  42  U  R.  A.  190, 
69  Am.  St  Rep.  176;  Arthur  t.  Craig,  48 
Iowa,  264,  30  Am.  Rep.  395 ;  State  v.  Hunter, 
124  Iowa,  569,  100  N.  W.  510,  104  Am.  St 
Rep.  361;  note,  6  L.  R.  A.  (N.  S.)  1064;  note. 
18  L.  R  A.  (N.  8.)  804. 

An  additional  reason  why  a  discharge 
should  not  be  ordered  here  is  that  the  peti- 
tioners were  adjudged  to  stand  committed 
until  the  fines  and  coste  had  been  paid,  and 
it  Is  conceded  that  payment  has  not  been 
made. 

BENSON  and  WEST,  JX,  Join  in  the  fora- 
golng  dissent 

BCRCH,  J.  (concurring).  I  concur  in  the 
Judgment  rendered.  The  Legislature  under- 
took to  realize  in  the  parole  law  some  of  the 
modem  ideas  respecting  the  treatment  of  per- 
sons who  have  been  guilty  of  infractions  of 
the  social  order.  Fines  and  imprisonment 
are  uo  longer  regarded  as  compensations  to 
offended  society,  and  the  whole  theory  of 
punishment  has  changed  and  has  been  placed 
upon  a  scientific  and  humanitarian  basis 
which  regards  both  the  protection  of  society 
and  the  welfare  of  the  delinquent  When  a 
person  Incarcerated  for  crime  has  fairly  dem- 
onstrated that  he  Intends  to  live  an  orderly 
and  correct  life  and  has  capacity  to  do  so, 
the  purpose  of  Imprisonment  has  been  sub- 
stantially accomplished.  Society  will  not 
suffer  from  his  release,  and  his  own  welfare 
will  best  be  promoted  If  he  be  allowed  to 
serve  the  remainder  of  his  sentence  outside 
the  prison  walls.  Upon  these  considerations 
Is  based  the  original  form  of  the  "parole," 
which  has  been  defined  as  follows:  "A  parole 
is  a  form  of  conditional  pardon,  by  which  the 
convict  is  released  before  the  expiration  of 


his  term,  to  remain  subject,  during  the  re- 
mainder thereof,  to  supervision  by  the  pub- 
lic authority  and  to  return  to  imprisonment 
on  violation  of  the  condition  of  the  parole." 
29  Gyc.  1562. 

It  has  long  been  recognized  that  few  rec- 
ords should  ever  be  made  In  criminal  courts 
against  young  persons,  or  even  adulta  who, 
although  they  may  have  offended,  are  not 
criminals.  Besides  this,  it  Is  well  demon- 
strated by  criminologists  and  expert  welfare 
workers  that  some  substitute  should  be  found 
for  Incarceration  in  as  many  cases  as  possible 
where  anti-social  conduct  is  not  a  habit  and 
the  offender  possesses  a  fair  measure  of  self- 
control,  self-respect,  and  other  moral  and 
spiritual  resources  to  draw  upon.  In  numer- 
ous cases  the  simple  fiict  of  conviction  is 
more  than  enough  punishment,  and  fine  and 
imprisonment  have  no  legitimate  or  effica- 
cious purpose  to  subserve.  The  foregoing  doc- 
trines form  the  foundation  of  the  statute  in- 
volved in  these  cases,  which  provides  that  if 
the  Judge  be  satisfied  that  an  offender  will 
not  again  violate-  the  law  he  need  not  be 
fined  or  imprisoned,  but  may  be  allowed  to 
go  at  large  upon  such  conditions  and  restric- 
tions as  the  Judge  may  impose. 

It  needs  no  argument  to  demonstrate  that 
the  Legislature  did  not  confer  unlimited  au- 
thority to  Impose  conditions  and  restrictions. 
It  did  not  mean  that  the  offender  might  be 
required  to  curry  the  Judge's  horses  or  vote 
for  him  or  some  one  favored  by  him  for  an 
office.  The  conditions  and  restrictions  con- 
templated are  those  germane  to  the  problem 
presented  as  to  whether  or  not  the  hard  and 
fast  penalty  affixed  by  the  law  should  be  en- 
forced. It  is  not  a  matter  of  grace  or  of 
bargain  between  the  Judge  and  the  offender, 
but  a  matter  of  the  best  Interest  of  society 
and  of  the  offender  under  the  particular  cir- 
cumstances of  the  particular  case.  Neither 
was  it  intended  that  by  the  parole  a  general 
guardianship  should  be  established.  The 
question  always  is  whether  the  statutory 
penalty  will  best  accomplish  In  the  case  of  a 
particular  person  guilty  of  a  specific  breach 
of  law  the  true  purpose  for  which  alone  the 
penalty  should  be  Infilcted.  If  not.  there 
should  be  a  discharge  with  suitable  guaran- 
ties against  lapses,  in  lieu  of  the  penalty. 
This  being  true,  an  invented  surveillance 
extended  indefinitely  by  a  poUce  Judge  would 
violate  the  fundamental  theory  of  the  parole 
system.  Such  authority  over  an  individual, 
perhaps  to  be  sprung  upon  him  In  after  years 
when  the  police  court  Incident  has  been  en- 
tirely forgotten,  will  not  be  inferred  from 
general  language.  It  must  be  granted  in  spe- 
cific terms. 

"Indiscreet  attempts  to  extend  the  measure 
beyond  its  legitimate  and  restricted  sphere 
have  provoked  reaction  and  imperiled  the 
whole  movement."  Henderson,  Preventive 
Agencies  and  Methods  CRosaeU  Sa«e  Founda- 
tion) p.  259. 
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The  Legislature  mnst  be  credited  with 
knowledge  of  this  fact  derived  from  experi- 
ence in  the  use  of  the  parole  expedient.  In 
the  case  of  district  Judges  the  power  was  lim- 
ited to  two  years,  and  It  is  not  reasonable  to 
suppose  that  petty  Judicial  o%!ers  having 
cognizance  of  minor  ofTenses  only  were  cloth- 
ed with  larger  discretion,  extending  even 
throughout  the  period  of  the  natural  life  of 
an  offender. 

No  specific  time  having  been  stated  in  the 
statute,  the  Legislature  evidently  intended 
that  the  accepted  views  of  the  nature  and 
purpose  of  the  parole  should  prevail.  Ap- 
plying those  views  to  the  cases  of  the  peti- 
tioners, their  paroles  were  in  the  nature  of 
probations.  They  were  permitted  to  serve 
their  sentences,  not  in  Jail,  but  at  large  under 
the  condition  of  strict  law  observance  and 
under  the  condition  that  a  misstep  would  en- 
tail actual  incarceration  for  the  full  period 
of  their  sentences  and  payment  of  flue  and 
costs.  Whether  or  not  the  petitioners  were 
persons  to  whom  the  principle  of  the  parole 
should  be  extended  was,  of  course,  a  matter 
for  the  police  Judge  to  determine.  That  the 
principle  has  been  both  misapplied  and 
abused  in  many  cases  in  this  state  is  a  mat- 
ter of  common  knowledge. 


HUMBLE  V.  GERMAN  ALLIANCE 

INS.  CO. 

(Supreme  Court  of  Kansas.    Jan.  10,  1014.) 

(ByUabut  (y  the  Oovrt.) 

1.  Apfkai,  and  Ebbos  (S  1071*)— Habuless 
Ebbor— Sfkciai.  Finding— Refusal  of  Re- 
quest. 

The  refusal  of  a  request  for  a  special  flnd- 
inf  which,  if  made,  could  have  had  no  material 
efirect  upon  the  result  unless  considered  in  con- 
nection with  another,  which  was  not  request- 
ed, is  not  substantial  or  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {{  4234-4239;    Dec.  Dig.   i 

2.  iNcxmsBANCES  AND   Additiorai.   Inbub- 

ANCB. 

_  The  rules  of  law  touching  incumbrances  and 
additional  insurance  on  property  covered  by  the 
policy  sued  on,  announced  in  Humble  v.  Insur- 
ance Co.,  85  Kan.  140,  116  Pac  472,  Ann.  Cas. 
1912D,  630,  followed. 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Joseph  Humble  against  the  Ger- 
man Alliance  Insurance  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

M.  A.  Fyke  and  E.  L.  Snider,  both  of  Kan- 
sas City,  Mo.,  and  A.  D.  Neale,  of  Chetopa, 
for  appellant.  J.  N.  Dunbar  and  Ira  Heaton, 
both  of  Columbus,  for  appellee. 

WEST,  J.  When  this  case  was  here  before 
(Humble  v.  Insurance  Co.,  85  Kan.  140,  116 
Pac.  472,  Ann.  Cas.  1912D,  630)  it  was  held 
that  the  policy  was  not  avoided  by  additional 


Insurance  taken  out  by  another  without  tiie 
knowledge,  consent,  or  ratification  of  the  In- 
sured, and  that  a  provision  prohibiting  in- 
cumbrance does  not  Invalidate  a  policy  is- 
sued on  oral  application  when  no  inquiries 
or  statements  are  made  regarding  incnia- 
branoes,  and  there  is  no  concealment  or  mis- 
leading conduct  on  the  part  of  the  insured. 
The  company  appeals  from  a  Judgment  re- 
sulting from  a  retrial. 

The  action  was  brought  by  a  mortgagee  to 
recover  on  a  policy  issued  March  25,  1908,  to 
the  owner,  loss  payable  to  the  mortgagee  as 
his  interest  should  appear,  subject  to  all  the 
stipnlatioDB,  provisions,  and  conditions  in  the 
policy.  It  was  contended  by  the  defendant 
that  when  the  policy  was  issued  there  was  a 
chattel  mortgage  on  the  property  and  other 
insurance  procured  by  the  owner,  each  of 
which,  by  the  terms  of  the  policy,  avoided 
the  insurance.  The  plaintiff  denied  that  he 
had  procured  any  other  insurance  on  the 
property,  and  alleged  that  a  former  chattel 
mortgage  bad  been  superseded  by  a  subse- 
quent agreement,  and  therefore  the  property 
was  unincumbered.  He  alleged  that  when 
the  policy  in  suit  was  taken  out  it  was  on  a 
verbal  application,  and  that  no  representa- 
tion was  made  by  the  owner  with  reference 
to  any  incumbrance  or  any  other  Insurance 
ou  the  property,  and  that  no  questions  were 
asked  with  reference  thereto.  The  court 
found  that  there  was  other  insurance,  bat 
that  it  was  not  taken  out  by  the  owner  or 
with  his  knowledge,  consent,  or  acquiescence^ 
and  that  when  be  learned  of  it  he  directed 
its  cancellation.  No  direct  findtng  was  made 
as  to  the  alleged  Incumbrance,  but  its  ex- 
istence might  be  inferred  from  the  language 
of  a  finding  which  was  made.  The  defendant 
requested  the  court  to  find  whether  at  the 
time  of  the  Issuance  of  the  policy,  there 
was  other  insurance  upon  the  property,  and 
this  was  properly  refused  because  it  was 
covered  by  the  findings  made. 

[1]  Request  was  also  made  to  find  whetba 
there  was  a  mortgage  upon  the  property,  and 
whether  the  agent  of  the  defendant  made 
any  inquiry  of  the  Insurer  as  to  other  In- 
surance or  Incumbrance  upon  the  property. 
The  finding  last  mentioned  was  within  the 
issues,  and  evidence  was  introduced  pro  and 
con,  and  it  should  have  been  made.  Others 
were  requested  and  refused,  but  we  deem 
them  immaterial.  But  had  the  one  improp- 
erly refused  been  made,  it  would  have  been 
without  effect  in  and  of  itself.  Had  It  been 
found  that  the  defendant's  agent  did  make 
Inquiry  of  the  insured,  this  tact  could  have 
no  particular  bearing  on  the  result,  unless 
it  were  further  found  what  answer  was  made 
to  such  inquiry,  and  this  was  not  asked  for. 
And,  In  view  of  the  evidence  and  the  lesnlt 
reached  by  the  court  had  such  a  finding  been 
requested  and  made,  we  must  conclude  tbat  It 
would  have  been  unfavorable  to  the  defend- 
ant, as  the  other  findings  which  were  made 
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indicate  tliat  the  plalntUTs  versioii  of  tbe 
matter  must  have  been  taken  as  the  correct 
one  While  a  party  has  the  right  to  answers 
to  special  questions  on  material  matters  with- 
in tbe  issues,  and  their  refusal  Is  error,  and 
usually  material  error,  as  in  A.,  T.  &  S.  F. 
Bid.  Co.  T.  Ayers,  56  Kan.  176,  42  Pac.  722, 
still  in  this  Instance  It  appears  from  the 
record  that,  had  the  one  requested  finding 
to  which  the  defendant  was  entitled  been 
made  either  way,  it  would  hare  been  sup- 
ported by  evidence;  and,  unless  followed  by 
another  finding  not  requested,  it  could  have 
had  no  effectual  significance,  and  hence  can- 
not be  said  to  have  been  material  to  the  case 
as  were  the  questions  discussed  in  tbe  Ayers 
Case,  56  Kan.  180,  42  Pac.  722.  Its  re- 
fusal, therefore,  was  not  substantial  or  prej- 
udicial error.  38  Cyc.  1910;  Miner  v.  Vedder, 
66  Mich.  101,  33  N.  W.  47. 

Complaint  Is  made  of  sustaining  an  objec- 
tion to  a  certain  question  on  cross-examina- 
tion of  the  owner  touching  a  subsequent  set- 
tlement of  other  alleged  Insurance  and  the 
refusal  of  an  offer  to  prove  by  him  an  ad- 
justment thereof.  But  an  examination  of 
the  abstracts  shows  that  the  question  and 
offer  were  bo  confused  with  what  was  said 
to  have  been  theretofore  stated  in  the  case 
that  no  error  is  manifest  in  the  ruling  made. 

[2]  The  principal  contentions  on  the  trial 
concerned  the  questions  of  an  Incumbrance 
and  additional  Insurance  on  tbe  property; 
and  the  law  as  announced  in  the  former 
decision  applies  to  the  findings  and  con- 
elnsion  of  the  trial  court,  and  need  not  be 
restated. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 


HURLBSS  V.  WILBY  et  aLt 
(Supreme  Court  of  Kansas.     Jan.  10,  1914.) 

(SyllaJnu  by  tlt«  Court.) 

L  Contracts      ({     66*)  —  Considebation — 

Bights  undeb  Oontbact. 

Where,  after  a  written  contract  for  the 
■ale  of  land  has  been  entered  Into,  the  seller 
■igns  an  undertaking  to  find  a  purchaser  at  an 
advanced  price,  within  a  stated  time,  the  buyer 
may  obtain  damages  for  tbe  breach  of  the 
agreement  evidenced  by  such  subsequent  writing, 
upon  proving  by  parol  evidence  that  the  con- 
sideration for  it  was  an  oral  promise  to  tbe 
same  effect,  made  when  the  original  contract 
■was  execnted. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  234,  267,  292,  293;  Dec.  Dig.  { 
65.*) 

2.  CONTBACrs    (i    809*)— Breaor— Dbrnsk— 
lupossiBiuTT  or  Pebpobilanck. 

An  action  for  the  breach  of  an  agreepient 
to  find  a  purchaser  for  a  tract  of  land  at  a 
fixed  price,  within  a  stated  time,  cannot  be  de- 
feated by  showing  the  impossibility  of  procuring 
such  a  purchaser. 

[Ei.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1444-1446;    Dec.  Dig.  i  309.*] 

Appeal  from  District  Court,  Finney  Coun- 


Actlon  by  O.  W.  Hnrless  against  H.  C. 
Wiley  and  others,  eta  From  a  judgment  for 
plaintiff,  defendants  appeal.    Afilrmed. 

Hosklnson  &  Hoskinson,  of  Garden  City, 
for  appellants.  H.  O.  Trlnkle,  of  Garden 
City,  and  Foster  &  Gasklll,  of  Lakln,  for  ap- 
pellee. 

B£ASON,  J.  H.  O.  WUey  and  O.  W.  Hur- 
less  entered  Into  a  written  contract  by  which 
tbe  former  agreed  to  sell,  and  the  latter  to 
bay,  a  tract  of  land  at  $2S  an  acre,  and  in 
porsnanoe  of  the  contract  a  deed  was  de- 
livered conveying  the  land  from  a  third  per- 
son to  Hurless,  who  paid  for  it  A  week  aft- 
er the  execution  of  the  contract  Wiley  sign- 
ed and  delivered  to  Hurless  an  agreement 
to  find  a  purchaser  for  the  land  at  $30  an 
acre  within  the  ensuing  year.  No  buyer  was 
found,  and  Hurless  sued  Wiley  for  a  breach 
of  the  contract  The  plaintiff  recovered  a 
judgment  and  an  appeal  Is  taken  by  the  ad- 
ministrators of  the  defendant 

[1]  The  appellants  maintain  that  the  con- 
tract sued  upon  is  unenforceable  because  not 
supported  by  a  sufficient  consideration.  The 
plaintiff  contends,  and  the  fact  must  be  re- 
garded as  established  by  the  judgment,  that 
at  the  time  the  first  written  contract  was 
made  the  defendant  orally  agreed  to  find  a 
buyer  at  $30  an  acre  within  the  year,  this 
agreement  being  a  part  of  the  inducement 
for  the  purchase,  and  that  the  subsequent 
writing  was  given  In  pursuance  of  this  prom- 
ise. The  appellants  Insist  that  to  sustain  a 
recovery  on  this  ground  would  be  to  allow  the 
terms  of  the  written  contract  to  be  varied  by 
parol. 

The  agreement  on  the  part  of  the  seller 
that  be  would  find  a  purchaser  for  the  prop- 
erty at  a  certain  price  within  a  fixed  time  ap- 
pears to  be  one  of  that  dnss  which  may  be 
shown  by  parol  to  have  been  entered  Into  at 
the  time  of  the  written  contract  of  sale,  al- 
though not  mentioned  or  referred  to  there- 
in. It  has  relation  to  the  consideration  of 
the  contract  and  Is  a  part  of  Its  Inducement. 
Such  matters  are  ordinarily  allowed  to  be 
shown  by  oral  evidence,  where  they  do  not 
contradict  the  terms  of  tbe  written  Instru- 
ment 17  Cya  648,  693;  note^  17  L.  R.  A. 
274;  note,  25  L.  K.  A.  (N.  S.)  1194.  A 
somewhat  similar  question,  concerning  which 
there  is  some  conflict,  is  whether  the  pur- 
chaser of  a  lot  may  show  an  oral  agreement 
by  the  seller  to  make  certain  improvements 
on  the  tract  of  which  it  Is  a  part  Note,  36 
L.  B.  A.  (N.  S.)  896.  Tbe  present  situation 
seems  to  be  one  where  the  connection  be- 
tween the  two  writings  might  be  shown  by 
parol.  This  likewise  is  a  matter  concerning 
which  there  is  a  want  of  harmony  in  the  au- 
thorities. 17  Cyc.  647.  See,  also,  Schneider 
V.  Anderson,  75  Kan.  11,  88  Pac.  525,  121  Am. 
St  Rep.  356;   Hendricks  v.  Brooks,  80  Kan. 
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1,  101  Pac.  622,  133  Am.  St  Rep.  186.  We 
prefer,  however,  to  put  tbe  decision  on  this 
ground:  If  originally  the  buyer  would  not 
hare  been  permitted  to  show  that  at  the  time 
of  his  purchase,  and  as  an  Inducement  there- 
to, the  seller  orally  agreed  to  find  a  new  buy- 
er at  an  advanced  price  within  the  year,  the 
reason  Is  that  the  law  protects  the  seller  from 
having  his  documentary  evidence  overthrown 
by  mere  word  of  mouth.  When  he  reduced 
the  promise  to  writing  the  requirement  of 
the  law  was  met  The  reason  for  his  pro- 
tection no  longer  existed.  Oral  evidence  was 
necessary,  not  to  prove  the  promise,  but  to 
show  for  what  it  was  given.  A  considera- 
tion was  Implied  from  the  contract  being  in 
writing,  and  its  character  was  properly 
shown  by  paroL 

[2]  The  appellants  also  contend  that  no 
liability  could  attach  for  the  breach  of  the 
contract  to  find  a  purchaser  for  the  land  at 
$30  an  acre,  because  that  was  impossible, 
such  a  purchaser  not  being  procurable.  The 
performance  of  the  agreement  was  not  Im- 
possible in  any  such  sense  as  to  relieve  the 
defendant  from  responsibility.  See  Hampe 
V.  Sage,  87  Kan.  636,  and  cases  therein  dted 
on  page  641,  126  Pac.  53. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


ROMARY  V.  ROMART  et  aL  , 
(Supreme  Court  of  Kansas.    Jan.  10,  1914.) 

(SvHalut  ly  the  Court.) 

Specific  Pebfobuance  (>  86*)— Cortbaot  to 
Devise. 

The  owner  of  land  gave  the  poasesslon  of 
an  80-acre  tract  and  a  team  to  each  of  his  chil- 
dren as  they  respectively  attained  to  majority, 
with  the  understanding  and  agreement  partici- 
pated in  by  their  mother  that  they  ahould  have 
the  title  at  the  father's  death.  It  was  also 
&  part  of  the  parents'  plan  that  the  youngest 
son  should  remain  on  the  homestead  of  120 
acres  and  have  the  title  to  it  when  they  died. 
The  older  children  occupied  and  improved  their 
respective  tracts.  The  youngest  son  was  still 
a  minor  when  his  father  died.  A  family  settle- 
ment was  then  agreed  upon  to  carry  out  the 
original  plan.  The  rights  of  majority  were  con- 
ferred on  the  minor  that  he  might  enter  into 
the  agreement  The  sons  and  daughters  con- 
veyed all  their  interests  in  all  the  land  to  their 
mother.  She  conveyed  to  each  of  the  older 
ones  the  tract  occupied  by  him  or  her,  respec- 
tively, and  made  a  will,  which  she  promised  not 
to  change,  devising  the  homestead  to  the  young- 
est son  at  her  death  upon  his  agreement  to  care 
for  her  on  the  farm  while  she  lived.  The 
agreement  was  verbal  but  was  faithfully  car- 
ried out  until  the  youngest  son  married,  when 
unhappy  differences  arose,  causing  strife  and 
ill  feeling  between  the  mother  and  the  son's 
wife,  and  also  between  the  mother  and  son,  in 
which  harsh  and  reproachful  language  was  used 
by  all  three,  culminating  in  the  withdrawal  of 
the  mother  from  the  homestead.  In  a  suit  by 
the  mother  against  the  son  to  set  aside  the  con- 
tract, which  was  verbal,  and  to  quiet  her  title 
to  the  home,  based  upon  his  alleged  default, 
and  the  charge  that  because  of  the  unkindness 
of  the  son  and  his  wife  she  could  no  longer 
live  with  him,  the  district  court  found  general- 


ly for  the  mother.  Judgment  was  entered 
quieting  her  title  to  the  homestead  and  for  the 
recovery  of  one-half  the  crops  raised  after  she 
left  it,  upon  her  paying  $2,500  to  the  son.  Aft- 
erwards the  modier  died.  It  is  keld,  after  re- 
viewing the  facts  and  evidence,  that,  in  viev  of 
the  changed  conditions  cansed  by  the  death  of 
the  mother,  the  agreement  should  be  specifical- 
ly performed,  as  near  as  may  be,  by  vesting  the 
title  of  the  homestead  in  the  son  upon  his  pay- 
ing one-half  the  value  of  the  crops,  as  baore 
aiQudged,  in  lieu  of  her  support  from  the  time 
she  left  the  homestead,  and  also  the  ezpenset 
of  her  funeral,  and  that  the  Judgment  shonld 
be  modified  accordingly. 

[Ed.  Note. — For  other  cases,  see  Specific 
Performance,  Cent  Dig.  H  223,  224;  Dec.  Dig. 
§86.»] 

Appeal  from  District  Court,  Coffey  County. 

Action  by  Hester  S.  Romary  against  J.  F. 
Romary  and  another.  From  Judgment  for 
plalntUC,  defendants  appeal.  Remanded  for 
modification  of  Judgment 

Hugglns,  Oanse  &  Riddle,  of  Emporia,  for 
appellants.  J.  I.  Wolfe,  of  Burlington,  and 
Hamer  &  Harris,  of  Emporia,  for  appellee. 

BENSON,  J.  This  Is  an  action  to  set 
aside  a  family  settlement  and  to  quiet  the 
title  of  a  widow  to  a  tract  of  land  against 
the  claims  of  one  of  her  sons. 

Edward  W.  Romary  died  Intestate,  leav- 
ing six  children  and  a  wife,  his  only  heirs. 
Frank,  the  youngest  child,  was  19  years  old 
and  Is  the  defendant  His  brothers  and  ds- 
ters  were  of  full  age.  His  mother,  the  phdn- 
tUf,  was  60  years  of  age  then,  65  at  the 
time  of  the  trial.  Eldward  Romary  owned 
500  acres  of  land  tn  Coffey  county,  and, 
when  each  child  reached  majority,  he  placed 
him  or  her  tn  possession  of  80  acres  of  this 
land  and  also  gave  a  team  to  each,  with  the 
understanding  between  the  parents  and  chil- 
dren that  the  title  to  the  land  should  even- 
tually follow  the  possession,  and  impiore- 
ments  were  made  by  each  of  them  accord- 
ingly. It  was  also  understood  that  Frank 
was  to  have  the  homestead  of  120  acres  at 
the  death  of  his  parents.  Upon  the  death  of 
the  father,  Frank  returned  home  from  the 
State  Agricultural  College,  where  he  was  a 
student,  and  an  oral  agreement  was  made 
between  the  widow  and  children,  Intended 
to  carry  out  the  original  plan,  by  which  the 
title  to  the  80-acre  tract,  of  which  eadi 
child  was  still  in  possession,  should  be  trans- 
ferred to  him  or  her ;  that  the  mother  and 
Frank  should  occupy  the  homestead  of  120 
acres,  where  he  should  care  for  her  dnriag 
her  life  and  have  the  place  at  her  death. 
To  make  this  agreement  effectual,  an  applica- 
tion was  made  to  the  district  court  to  con- 
fer upon  Frank  the  rights  of  majority,  which 
was  done,  and  on  November  1,  1906,  all  the 
children  made  conveyances  of  all  their  In- 
terests In  the  lands.  Including  the  homestead, 
to  the  mother;  she  In  turn  made  a  con- 
veyance to  each  son  and  daughter  of  the  80- 
acre  tract  occupied  by  him  or  her,  but  held 
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the  title  to  the  homestead  which  She  devised 
to  Frank  by  her  will  which  she  deposited 
with  the  probate  Judge,  promising  Frank 
tiiat  she  would  not  change  it  Frank  then 
gave  up  attending  school  and  remained  with 
his  mother  upon  the  homestead.  The  fattier 
left  abont  $600  worth  of  personal  property 
which  was  used  by  Frank  and  bis  mother  on 
the  farm,  and  out  of  It  Frank  paid  expenses 
of  lila  father's  funeral,  about  |100,  and  erect- 
ed a  monument  at  bis  grave.  After  a  time 
the  farm  was  leased.  The  motlier  and  son 
lived  together  pleasantly  until  Frank's  mar- 
riage, which  occurred  on  December  27,  1909. 
Wben  he  brought  his  wife  home  his  mother 
met  them  at  the  door,  and,  after  greetings, 
said  that  another  son  and  daughter  naming 
them,  had  told  her  that  they  would  never 
Oarken  her  doors  while  Frank's  wife,  Ber- 
nlce,  lived  there.  It  aHtears  that  they  wets 
hostile  to  the  marriage.  Soon  after  Bemice 
came  It  was  arranged  that  the  tenant  of  the 
farm  should  occnpy  the  lower  floor  of  the 
dwelling  house,  which  contained  11  rooms, 
and  the  mother  and  Frank  and  his  wife  the 
upper  floor.  In  June  after  the  marriage,  the 
mother  criticised  Bemice  for  buying  a  $4.60 
hat  and  told  Frank,  in  her  presence^  that 
such  extravagance  would  send  him  to  the 
poorhonse.  This  led  to  ill  feelings  and 
caused  distress  to  Bemice.  Later  when  she 
was  working  In  the  flower  bed,  and  two  little 
children  of  the  tenant  were  with  her,  the 
mother  came  out  and  complained  of  her  con- 
duct in  allowing  the  children  to  be  with  her 
and  directed  her  to  order  them  away.  This 
incident  increased  the  ill  feeling.  Some  con- 
troversy also  occurred  abont  the  cooking 
causing  distress  to  both.  Trouble  about  oth- 
er domestic  matters  followed.  Frank  tried 
to  compose  these  dlfllcultles,  but  they  still 
continued  at  intervals  about  rather  trifling 
matters,  the  details  of  which  it  is  not  nec- 
essary to  state.  In  September,  1910,  because 
of  the  expected  birth  of  a  child,  Bemlce's 
mother  came  to  remain  for  a  time  with  her 
daughter.  Frank's  mother  accused  him  of 
fhtnUng  more  of  his  mother-in-law  than  of 
her,  and  he  retorted  by  saying  in  substance 
that  she  treated  him  more  like  a  mother 
than  his  own  mother  did.  Abont  a  month 
after  Bemlce's  mother  came,  Mrs.  Bomary, 
the  pIolntlflF,  went  away  to  Arkansas  and 
Oklahoma  and  remained  until  January,  1911. 
On  her  return  dUTerent  arrangemente  about 
tbe  &nn  were  discussed.  She  offered  to 
lease  the  farm  to  Frank  for  $200  per  year, 
he  to  live  on  the  lower  floor  of  the  hous& 
He  was  willing  to  take  such  a  lease,  provid- 
ed a  clause  was  Inserted  in  it  that  he  should 
have  the  farm  at  her  death.  She  made  an 
offer  to  pay  him  |2,500  for  his  Interest  and 
be  offered  to  take  |3,000.  No  agreement  was 
reached.  She  then  requested  him  to  send 
his  mother-in-law  away,  which  he  refused  to 
do,  and  requested  her  not  to  make  any  trou- 
ble with  bis  wife  or  go  to  her  room  because 
of  her  delicate  condition.    Mrs.  Bomary  left 


the  homestead  at  or  soon  after  her  retnm 
from  Oklahoma.  The  mother-in-law  left  in 
April,  1011 ;  the  child  having  been  prevlons- 
ly  bom. 

Mrs.  Bomary  took  her  vrlll  from  the  pro- 
bate ofllce  and  destroyed  it  Just  before  leav- 
ing for  Arkansas.  She  had  previoosly  chang- 
ed it  by  making  the  devise  to  Frank  and  the 
heirs  of  his  body. 

There  was  evidence  of  harsh  and  reproach- 
ful language  used  by  Frank  and  his  wife 
when  differences  between  the  mother  and 
wife  were  being  discussed.  At  one  time  he 
became  angry  over  an  April  fool  Joke  of  his 
mother  and  used  profane  and  contemptnous 
langnaga  l%e  mother  osed  reproachful  and 
onklnd  language  towards  the  young  people, 
and  made  charges  of  infidelity  against  Ber- 
nice.  The  mother  testified  that  harsh  words 
were  spoken  by  all  threa  With  respect  to 
these  unkindnesses,  the  age  and  physical  con- 
dition of  the  mother  and  the  son's  duty  of 
forbearance  should  be  remembered;  on  the 
other  hand,  the  sitoatlon  and  condition  of 
the  young  wife,  and  his  duty  to  protect  and 
care  for  her  so  far  as  he  could  honorably 
do  so,  should  be  home  in  mind. 

There  is  some  complaint  that  tbe  mother 
received  but  little  of  the  proceeds  of  the 
farm  for  her  personal  use,  which  is  trae. 
She  also  complained  that  she  was  not  strong 
and  that  the  assistance  of  a  girl  in  tbe 
household  was  promised  and  should  have 
been  provided.  It  seems  that  at  one  time  a 
girl  was  engaged  but  was  soon  discharged 
by  the  mother,  and  that  Frank  assisted  in 
washing  and  other  work  in  the  home.  On 
the  whole,  without  stetlng  further  details,  it 
is  believed  that  these  minor  matters  would 
never  have  been  the  grounds  of  serious  com- 
plaint had  not  the  difficulties  following  the 
advent  of  the  son's  wife  Into  the  home  led 
to  the  dlsagreemento  between  the  mother 
and  her  daughter-in-law  and  the  final  rup- 
ture which  followed.  The  mother  loved  her 
son  fondly  and  expressed  her  feelings  about 
the  new  situation  in  her  testimony,  saying: 
"He  ceased  to  love  his  mother  and  he  loved 
bis  wife  so  well  that  he  had  no  room  for 
his  mother." 

The  district  court  made  no  special  findings 
bnt  found  generally  for  the  plaintiff,  set 
aside  the  contract,  and  quieted  the  plaintiff's 
tttte  to  the  homestead,  adjudged  that  she 
should  recover  half  the  crops  of  the  farming 
season  beginning  March  1,  1911,  and  have 
possession  January  1,  1912,  bnt  that  E^nk 
should  recover  from  her  the  sum  of  $2,600 
which  was  made  a  lien  upon  the  land.  The 
Judgment  was  entered  December  1,  1911. 

It  is  obvious  that  these  conclusions  were 
reached  upon  finding  that,  because  of  the  Ul 
feeling  and  strife  engendered  between  the 
plaintiff  and  the  young  wife,  It  was  not  pos- 
sible for  them  to  live  happily  together,  and 
that  therefore  the  agreement  could  not  be 
specifically  performed.  Hence  Ite  annulment 
and  the  allowance  made  to  Frank  of  a  sum 
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doubtless  deemed  equitable  by  the  district 
court  in  the  situation  then  presented,  and 
the  provision  out  of  the  crops  for  her  support 
after  she  left  the  homestead  until  she  should 
obtain  possession.  The  court  probably  con- 
sidered the  expectation  of  life  of  the  mother 
at  that  time  and  directed  the  payment  of  a 
sum  deemed  equivalent  to  his  interest  in  the 
land,  charged  as  it  was  with  her  support  for 
the  remainder  of  her  life.  The  evidence  is 
that  the  80-acre  tracts  were  each  worth  about 
$1,900,  when  possession  was  taken  by  the 
other  children,  but  the  dates  of  possession 
were  not  shown.  The  value  of  the  homestead 
at  the  time  of  the  trial  was  shown  to  be  $6,- 
000,  and  its  rental  value  $200  to  $250  per 
year.    The  mother  died  June  21,  1012. 

It  is  argued  that  Frank  will  obtain  by  the 
judgment  $500  more  than  his  brothers  and 
sisters,  but  It  must  be  remembered  that  they 
have  had  the  use  of  their  land  since  majori- 
ty, and  it  may  fairly  be  presumed  that  the 
lands  have  Increased  in  value  meanwhile. 
The  present  value  of  these  lands  might  have 
afforded  the  district  court  additional  infor- 
mation in  settling  the  decree.  However,  this 
court  believes  that  it  is  its  duty  now  to 
dispose  of  the  case  in  the  situation  existing 
at  this  time,  changed  as  it  is  by  the  death  of 
Mrs.  Romary.  A  careful  consideration  of 
values,  and  the  probable  expense  of  caring 
for  the  mother,  are  not  so  important  now.  It 
was  the  Intent  of  all  concerned  that  Frank 
should  have  the  homestead  upon  his  leaving 
school  and  caring  for  his  mother.  It  is  not 
reasonable  to  suppose  that  it  was  Intended 
that  he  should  remain  single,  nor  could  It 
have  been  anticipated  that  his  marriage 
would  cause  a  rupture  in  the  home.  His 
kindness  to  bis  mother  before  his  marriage 
is  not  questioned,  nor  Indeed  afterwards,  ex- 
cept at  times  of  altercation  between  his 
mother  and  his  wife.  The  repetition  by  the 
mother  of  what  other  members  of  the  family 
had  perhaps  thoughtlessly  told  her,  showing 
their  hostility  to  Frank's  wife,  at  the  mo- 
ment of  her  entrance  Into  the  household  was 
most  unfortunate.  Petty  quarrels  and  hasty 
accusations  followed.  True,  the  son  should 
not  have  allowed  anything  to  cause  him  to 
speak  a  harsh  or  angry  word  to  his  mother, 
but  his  wife  was  also  entitled  to  bis  solicit- 
ous care,  especially  when  her  own  mother- 
hood was  approaching.  There  was  a  lack  of 
mutual  forbearance.  Mindful,  as  we  all  must 
be,  of  the  common  frailties  of  human  nature, 
may  we  not  pity  rather  than  harshly  con- 
demn the  members  of  this  unhappy  house- 
hold? Shall  we  not,  so  far  as  safe  procedure 
will  permit,  condone  faults  and  carry  Into 
effect  the  good  intentions  of  all,  temporarily 
defeated  by  resentments  born  of  an  imper- 
fect understanding  of  each  others  motives? 

The  will  has  been  canceled.  The  mother  is 
dead.  The  other  children  have  secured  and  for 
years  enjoyed  all  that  the  father  and  moth- 


er intended  fhey  should  have  and  just  wbat 
they  agreed  to  accept  The  homestead  alone 
remains  for  disposition.  It  was  the  cherished 
purpose  of  the  father,  which  the  agreement 
was  designed  to  effectuate,  that  his  youngest 
son  should  have  the  home,  subject  only  to 
the  care  of  his  mother,  but  death  has  can- 
celed that  sacred  charge  bo  far  as  the  fatuie 
is  concerned,  and  no  obstacle  now  remains 
to  prevent  carrying  out  the  plan  as  the  par- 
ents intended,  and  as  all  the  parties  agreed, 
with  such  provisions  relating  to  the  mother's 
care  after  she  left  the  home  as  may  be  equita- 
ble. It  is  concluded  that  this  can  better  be 
done  now  by  a  specific  performance  of  the 
agreement,  upon  the  conditions  just  stated, 
rather  than  by  giving  Frank  a  sum  of  money 
and  a  release  from  the  obligation  of  support, 
as  the  district  court  directed  In  the  drcom- 
stances  existing  at  the  time  of  the  trial 
To  accomplish  this  end  the  judgment  should 
be  modified  by  vesting  the  title  to  the  home- 
stead in  the  defendant  J.  F.  (Frank)  Romary 
and  quieting  that  title  upon  his  paying,  in 
lieu  of  her  support  after  leaving  the  home, 
one-half  the  value  of  the  crops  raised  upon 
the  farm  for  the  fanning  seasons  of  1911  and 
1912,  and  the  expenses  of  the  funeral  of  his 
mother,  If  he  has  not  already  done  so.  These 
amounts  will  probably  be  fixed  by  agreement, 
but,  if  not,  they  virtll  be  determined  by  the 
district  court  Costs  In  that  court  will  be 
taxed  in  its  discretion.  The  costs  In  tbls 
court  will  be  divided. 

The  cause  is  remanded  for  modification  of 
judgment  as  directed.  All  the  Justices  oon- 
earring. 


SCOTT  CITY  NORTHERN  R.  CO.  v.  BILBt 

et  al. 

(Supreme  Court  of  Kansas.    Jan.  10,  1914J 

(Syllalin  hv  the  Court.) 
Afpkai.  and  Ebbos  (S  1001*)— Review— De- 

LIVKBT    OF    INSTBUMKNT   —   SUFFICIKNCT    01" 
BVIDBNCE. 

This  action  1b  upon  an  instrument  contain- 
ing a  promise  to  pay  $20,000  upon  the  comple- 
tion of  a  railroad  by  a  certain  time  over  a  Epe- 
cified  route.  Many  issues  are  raised  by  the 
pleadings  and  discussed  in  the  argument,  among 
others  the  question  whether  the  instrument  had 
ever  been  delivered  as  a  subsisting  obligation. 
Upon  conflicting  evidence  this  issue  was  deter- 
mined by  the  findings  of  the  jury  in  favor  ot 
the  defendants.  No  error  appears  in  the  in- 
structions upon  this  issue,  and  the  finding  of 
the  jury  that  the  instnunent  waa  never  deliv- 
ered determines  the  controversy.  A  judgment 
for  the  defendants  is  therefore  affirmed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Sf  8922,  3928-3934;  Dec. 
Dig.  i  1001.*] 

Appeal  from  District  Court,  EUis  County. 

Action  by  the  Scott  City  Northern  Railroad 
Company  against  3.  Bd  Bllby  and  another. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 
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Kagey  &  Anderson,  of  Belolt,  for  appenant 
Monroe,  Boark,  IfcGlnre  ft  Monroe,  of  Tope- 
ka,  h.  C.  Cook,  of  PhUlipsbnrg,  and  B.  D. 
Armstrong,  of  Scott  City,  for  appellees. 

BENSON,  J.  The  plaintiff  roed  tbe  de- 
fendants as  copartners  npon  an  instmment 
as  follows:  "Scott  City,  Kansas,  Angust  12, 
1910.  Upon  the  completion  of  a  standard 
gange  railroad  between  ficott  City,  Kansas, 
and  a  point  on  the  Union  Pacific  Railroad  In 
north  Logan  county,  Kansas,  on  or  before 
Dec.  31,  1911,  for  value  received,  I  promise 
to  pay  to  the  order  of  the  Garden  City,  Onlf 
&  Northern  Railroad  Company,  or  any  other 
company  bnilding  said  railroad,  at  the  First 
National  Bank,  Scott  City,  Kansas,  $20,000 
(twenty  thousand  and  no/100  Dollar^)  with 
interest  at  eight  per  cent  per  annum  after 
matnrlty.  This  obligation  to  be  conditioned 
npon  the  construction  and  completion  by  the 
aforesaid  company  or  any  other  company  of 
a  standard  gauge  railroad  from  Scott  City, 
Kansas,  to  a  jjolnt  on  the  Union  Pacific  Rail- 
road In  north  Logan  County,  Kansas,  on  or 
before  Dec.  81,  1911.  SYiilure  to  construct 
said  railroad,  as  above  specified,  and  on  what 
Is  known  as  the  Beaver  Creek  route,  shall 
make  this  obligation  null  and  void.  [Signed] 
BUby  &  Drain,  by  J.  H.  Drain."  The  defend- 
ant Bllby  denied  the  alleged  partnership,  de- 
nied the  authority  of  his  codefendant  to  exe- 
cute the  instrument,  and  alleged  that  it  had 
never  been  delivered.  Other  defenses  were 
that  the  railroad  was  not  completed  at  the 
time  stipulated,  nor  npon  the  route  referred 
to,  and  that  his  codefendant  was  Induced  to 
sign  it  by  fraud  and  misrepresentation.  The 
defendant  Drain,  admitting  that  he  signed 
the  instrument,  averred  that  he  was  induced 
to  do  so  through  fraudulent  representations 
and  practices  of  promoters  of  the  proposed 
railroad,  alleged  that  it  had  never  been  de- 
livered, and  that  the  conditions  respecting 
the  time  of  completion  and  the  route  of  the 
road  bad  not  been  complied  with. 

In  the  spring  of  1910  B.  A.  Tennis  and  B. 
M.  McCue,  who  had  Just  recently  been  en- 
gaged with  others  in  constructing  a  railroad 
from  Garden  City  to  Scott  City,  planned  to 
bnild  a  connecting  railroad  from  Scott  City 
northwardly  to  Winona  on  the  Union  Pacific 
Railway,  and  to  this  end  they,  with  others, 
organized  the  plaintiff  corporation.  Before 
it  was  organized,  however,  the  defendant 
Drain  sought  to  Influence  the  promoters  to 
adopt  a  route  through  tbe  Bllby  ranch  then 
under  his  management,  containing  15,000 
acres,  and  proposed  a  donation  to  Induce 
them  to  do  so.  Subscription  notes,  so-called, 
made  by  landowners  along  another  route 
called  the  Pence  route,  had  been  executed. 
After  tbe  organization  of  the  company,  a 
route  was  surveyed  along  the  general  course 
of  Beaver  Creek  and  touching  a  point  at 
the  mouth  of  Butte  and  Chalk  creek  on  the 
Bllby  ranch,  deemed  advantageous  by  the 
defendants  as  a  station  and  town  site.    An- 


other point  eight  miles  north  of  the  one  Just 
mentioned,  on  the  same  ranch,  was  selected 
for  another  station.  This  route  was  indi- 
cated by  stakes  set  by  the  surveyors  before 
tbe  instrument  sued  upon  was  written. 
After  determining  to  adopt  this  route  the 
company  surrendered  subscription  notes 
amounting  to  about  $20,000,  taken  from  land- 
owners along  the  Pence  route,  and  its  solicit- 
ing agents,  with  the  assistance  of  the  de- 
fendant Drain,  employed  by  the  plaintiff  for 
that  purpose,  entered  actively  upon  the  can- 
vass to  secure  subscription  notes  from  land- 
owners along  the  Beaver  creek  route.  To- 
facilitate  this  work  it  was  agreed  between 
tbe  representatives  of  the  company  and 
Drain  that  he  should  sign  tbe  instrument  in 
question,  hereinafter  called  a  note,  for  $20,- 
000,  the  amount  of  aid  which  he  bad  pro- 
posed upon  the  adoption  of  that  route,  which 
should  be  deposited  in  a  bank  at  Scott  City, 
where  it  could  be  seen  by  other  landowners 
as  an  inducement  to  them  to  give  similar 
obligations,  and  that  it  should  afterwafds  be 
exchanged  for  a  like  note  to  be  signed  by 
both  Drain  and  BUby  personally,  but  that 
tbe  first  note  should  not  be  used  otherwise 
than  as  stated.  The  route  was  dianged  in 
part  from  the  one  so  designated  so  that  it 
passed  a  mile  or  more  distant  from  the 
mouth  of  Butte  and  Chalk  creek  although 
still  passing  through  the  Bllby  ranch.  The 
road  was  completed  July  2,  1911.  The  com- 
pany through  Its  agents  asked  that  another 
note  of  the  same  tenor,  signed  individually 
by  the  defendants,  should  be  given  and  sub- 
stituted for  the  one  now  in  suit,  then  still  re- 
maining in  the  bank  at  Scott  City.  A  new 
note  was  accordingly  drawn  ready  for  sign- 
ing and  given  to  Drain  to  be  sent  to  Bilby, 
who  resided  in  Missouri,  for  his  signature. 
He  signed  the  new  note  and  returned  it  to 
Drain  but,  as  be  testified,  with  a  change  in 
its  terms,  Interlining  between  the  words 
"Logan  county"  and  "Kansas"  these  words 
"and  Liberal  in  South,"  so  that  tbe  clause 
read  "To  a  point  on  the  Union  Pacific  Rail- 
road In  north  Logan  county  and  Liberal  in 
South  Kansas."  This  testimony  was  cor- 
roborated by  witnesses  who  testified  that 
they  saw  the  note  afterwards  with  the  inter- 
lineation as  stated,  and  by  experts  in  hand- 
writing, who  testified  that  the  signature  and 
interlineation  were  made  at  the  same  time. 
Bilby  explained  that  he  made  this  alteration 
because  it  had  been  the  understanding  upon 
which  aid  should  be  given  that  the  railroad 
already  built  with  which  this  one  was  to  be 
connected  should  extend  to  Liberal,  there  to 
connect  with  the  Rock  Island  Railway,  so 
that  tbe  new  road  would  be  a  connecting  link 
in  a  line  extending  from  the  Union  Padflc, 
giving  direct  railroad  facilities  from  his 
ranch,  where  cattle  were  raised  extensively, 
to  the  cattle  ranges  of  Texas  and  New  Mex- 
ico. Witnesses  for  the  plaintiff  who  saw  the 
note  after  Drain  had  rec^ved  It  from  Bilby 
testified  that  no  such  alteration  appeared  iU' 
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it  There  is  also  evidence  tending  to  show 
that  both  Drain  and  Bllby  based  their  objec- 
tions to  the  delivery  of  the  new  note  npon  the 
ground  that  Drain  was  entitled  to  a  credit 
upon  it  for  services,  and  made  no  mention  of 
any  change  in  its  terms.  The  defendant's  evi- 
dence tended  to  prove  that  the  note  was  nev- 
er delivered  as  an  effective  obligratlon.  On 
the  other  hand,  evidence  on  the  part  of  the 
railroad  company  tended  to  prove  that  the 
note  was  Intended  as  a  valid  obligation  npon 
completion  of  the  road,  and  was  deposited  in 
the  bank  for  the  purpose  of  substitution  her 
cause  a  trust  company,  to  which  securities  of 
this  nature  were  transferred,  desired  the 
personal  signature  of  Mr.  Bllby.  Mr.  Drain 
testified:  "I  told  Mr.  Christy  [the  cashier] 
that  Mir.  McCue  and  Mr.  Tennis  and  I  had 
agreed  that  I  would  sign  a  note,  J.  Ed  Bllby 
and  J.  H.  Drain,  by  J.  H.  Drain,  and  place  it 
in  the  bank  at  Scott  City  as  a  booster,  or  to 
be  showed  out;  that  he  wanted  that  this 
note  fftLS  to  be  held  by  Mr.  Christy,  and 
wasn't  to  be  put  up  as  collateral,  and  was 
to  remain  in  the  bank  at  Scott  CSty,  and  I 
would  see  Mr.  Bllby  and  get  Mr.  Bllby  to — 
or  use  my  influence  for  Mr.  Bllby  to  sign  a 
note  for  the  same  amount" 

The  bank  in  which  the  note  was  left  held 
it  until  March  18,  1911,  when  Mr.  Tennis, 
vice  president  and  general  manager  of  the 
railroad  company,  took  it  without  the  knowl- 
edge or  consent  of  the  defendants,  out  of 
the  bank,  giving  the  following  receipt:  "Gar- 
den City,  Kansas,  Mar.  18th.     Received  of 

R.  B.  Christy  note  for dollars  in  favor 

of  the  Scott  City  Northern  Railroad  Com- 
pany, and  signed  by  Bllby  per  James  H. 
Drain.  Tills  note  is  one  of  the  number  for 
which  we  hold  a  receipt  of  the  First  Na- 
tional Bank  of  Scott  City,  and  we  hereby 
agree  to  return  said  note  to  said  bank  on  or 
before  April  1st  1911,  or  in  lieu  thereof  a 
note  for  like  amount  signed  personally  by 
Bllby  and  Drain.  The  Scott  City  Northern 
Railroad  Company,  by  E.  A.  Tennis."  An- 
other witness  testified  to  an  admission  of  Mr. 
Tennis  to  the  same  effect 

The  cashier  of  the  bank  testified:  "I  had 
possession  of  the  note  sued  on;  it  was  left 
with  me  by  Mr.  Drain  in  August,  1910.  He 
said  he  was  leaving  the  note  which  would 
be  replaced  by  another  note  signed  personal- 
ly by  J.  Ed  Bllby  and  himself;  that  this 
note  was  to  be  left  at  the  bank  until  re- 
placed by  the  other  note,  and  was  not  to 
be  delivered,  as  it  was  to  be  replaced  by  the 
other  note.  The  other  note  has  not  been 
left  with  me." 

Soon  after  withdrawal  at  the  request  of 
Bilby  the  bank  demai^ded  the  return  of  the 
note,  but  the  demand  was  refused  and  this 
action  was  brought  upon  it 

The  evidence  shows  that  BUby  is  the  own- 
er of  the  ranch,  and  that  Drain  is  the  oc- 
cupant and  manager,  under  an  agreement  for 
carrying  on  a  general  stock  raising  and  feed- 


ing business  for  mutual  profit  They  may 
properly  be  'considered  partners  in  this  Btod( 
business,  and  are  so  designated  in  the  agree- 
ment 

The  fraudulent  representations  relied  upon 
as  a  defense  are  based  mainly  upon  the  al- 
leged statement  of  the  company,  or  its  solic- 
itors of  local  aid,  that  the  connection  sontli 
from  Oarden  City  would  be  made  as  a  part 
of  the  undertaking  upon  which  aid  was  prom- 
ised. To  give  color  to  this  scheme  it  was 
alleged,  and  the  evidence  tended  to  prove, 
that  a  bridge  was  built  over  the  Arkansas 
river  at  Oarden  City  and  some  roadway  con- 
structed south  of  it  on  the  supposed  line 
to  Liberal,  but  abandoned  when  aid  notes 
had  been  obtained,  which  representation 
was  made,  and  work  done,  to  induce  the  de- 
fendants and  other  landowners  from  whom 
aid  was  sought,  to  believe  that  an  important 
line  was  to  be  built  to  connect  the  great  rail- 
ways referred  to,  whereas  the  Garden  City— 
Scott  Cit7  line — ^had  before  that  time  been 
leased  to  the  Atchison,  Topeka  &  Santa  F£ 
Railway  Company,  a  fact  concealed  from  the 
people  whose  aid  was  solicited,  and  an  ex- 
tension south  was  not  contemplated  or  hi- 
tended. 

A  defense  not  before  referred  to  is  based 
upon  the  alleged  illegality  of  the  contract 
appearing  from  the  indorsement  on  the  note, 
whereby  the  obligors  were  to  give  land  to 
individuals,  who  were  officers  of  the  road, 
in  consideration  of  the  proposed  location,  and 
an  alleged  accompanying  agreement  that 
they  would  locate  stations  in  certain  places 
designated  by  defendants. 

Concerning  the  change  of  route,  it  is  ar- 
gued that  the  change  was  made  and  the  road 
buUt  upon  the  new  route  through  the  BUby 
ranch  with  the  full  knowledge  of  the  defend- 
ants, who  made  no  objection,  and  thereby 
waived  any  defense  based  ui)on  such  change. 

The  Jury  made  special  findings  as  follows: 
That  the  railroad  was  located  partly  along  the 
Beaver  creek  route;  that  Drain  signed  the 
note  in  suit  for  himself  and  Bilby,  and  ad- 
vised BUby  that  he  had  signed  it  in  the 
name  of  Bilby  and  Drain ;  that  BUby  had  no 
knowledge  that  Drain  had  signed  it  for 
him,  although  he  obtained  the  knowledge 
soon  after  it  was  done;  that  BUby  did  not 
notify  the  plaintiff  that  he  disclaimed  liabU- 
Ity  on  the  note ;  that  he  telegraphed,  in  an- 
swer to  an  Inquiry  from  a  person  named, 
that  Drain  had  fnU  charge  of  his,  Drain's, 
railroad  interests  in  Western  Kansas;  that 
he  notified  the  Scott  City  bank  that  he  claim- 
ed nonUabillty  on  the  note;  that  he  knew 
that  a  railroad  was  being  constructed 
through  his  lands ;  that  the  plaintiff's  solic- 
itors before  the  note  was  signed  represented 
and  induced  Drain  to  beUeve  that  the  plain- 
tiff was  constructing  and  intended  to  com- 
plete a  line  of  raUroad  to  liberal  from 
Garden  City,  and  that  such  representations 
were  made  to  induce  Drain  to  sign  the  note, 
but  that  he  would  have  signed  It  even  if  be 
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had  not  believed  tbe  representations  to  be 
tme;  that  tbe  note  was  dejMslted  by  Drain 
in  the  Scott  City  bank  for  tbe  purpose  of 
baring  it  held  there  for  a  time,  and  then 
retnrned  to  him,  which  purpose  was  made 
known  to  the  banker;  tliat  its  delivery  to 
the  railroad  company  was  never  aatbor- 
ized  by  the  defendants  or  either  of  them; 
and  that  the  Beaver  creek  route,  referred  to 
In  the  note,  was  understood  and  intended 
by  Drain  to  mean  the  line  then  marked  by 


Instructions  were  given  that:  "  •  •  *  K 
yun  further  find  that  the  note  was  never  de- 
livered for  both  or  either  defendant  as  men- 
tioned in  the  preceding  instruction,  but  that 
the  defendant  Drain,  after  signing  the  note, 
placed  it  in  the  keeping  of  the  First  National 
Bank  at  Scott  City,  with  direction  that  it 
should  remain  there  until  replaced  by  an- 
other note  signed  by  Drain,  and  that,  while 
the  note  sued  on  was  being  so  held,  the  wit- 
ness Tennis,  without  the  consent  of  the  de- 
fendants, or  either  of  them,  by  any  means 
whatever,  got  the  note  from  the  bank  and 
into  possession  of  the  plaintiff,  then  if  you 
find  these  to  be  facts,  they  would  not  consti- 
tnte  in  law  a  delivery  of  the  note  sued  on. 
But  if  you  find  that  Drain  deposited  the  note 
in  said  bank  on  condition  that  it  was  to  be- 
come the  property  of  plaintiff  on  completion 
of  the  railroad,  as  required  by  the  terms 
of  the  note,  and  if  defendants  had  the  right 
to  snbstitnte  another  note  of  the  same 
amonnt  and  terms  in  its  stead,  signed  by 
both  defendants  personally,  but  did  not  do 
so,  then  such  action  would  be  a  valid  de- 
livery of  the  note."  Tbese  InstmctlonB, 
with  others  to  wlUch  they  refer,  although 
criticized  by  the  plaintiff,  fairly  submitted  to 
the  Jury  the  issue  as  to  the  delivery  of  the 
note,  an  Issve  which,  as  we  have  seen,  was 
determined  by  the  Jury  by  its  findings  upon 
conflicting  evidence  in  favor  of  the  defend- 
ants. 

Issues  arising  upon  the  pleadings  aside 
from  the  question  of  the  delivery  of  the  note 
have  been  fully  argued.  Briefly  stated,  they 
present  tbe  qnestion  of  the  authority  of  Drain 
to  sign  the  note  for  Bilby  and  Drain;  the 
question  of  fraud  In  inducing  Drain  to  sign 
it;  whether  the  defendants,  if  otherwise 
boimd,  should  be  released  because  of  the 
change  of  route  from  the  course  indicated 
by  stakes,  or  whether  a  waiver  of  that  con- 
dition should  be  found  from  the  evidence 
tending  to  prove  tliat  the  defendants  remain- 
ed silent,  although  knowing  that  work  was 
in  progress  upon  the  route  as  changed ;  and 
vliether  the  note  should  be  held  void  because 
of  the  proposed  conveyances  of  land  to  the 
promoters,  and  the  agreement  concerning 
stations.  All  these  matters  would  be  impor- 
tant if  the  note  had  been  delivered  so  as  to 
become  a  valid  obligation;  but,  in  view  of 
the  finding  of  the  Jury,  well  supi>orted  by 
tbe  evidence,  that  it  bad  not  been  so  deliv- 


ered, the  action  upon  It  cannot  be  sustained. 
Several  instructions  are  objected  to,  be- 
sides those  already  referred  to  concerning 
delivery.  In  view  of  the  conclusiveness  of 
the  finding  upon  that  issue,  they  are  not  very 
important  but  no  error  la  discovered  in  any 
of  them.  The  Judgment  is  aflirmed.  All 
the  Justices  concurring 

PINNBY  V.   SULZEN    (two   cases).! 
(Supreme   Court  of  Kansas.     Jan.  10,  1914.) 

(Byttahiu  by  the  Court.) 

1.  Habbas  Gobpub  ({  99*)— CiTSTODT  OT  In- 
fant—DivoBCB— Death  OF  Pahent. 

Where  a  husband  and  wife  having  chil- 
dren are  divorced  and  the  court  in  its  decree 
awards  the  custody  of  a  child  to  each  of  them 
and  the  mother  dies  while  the  child  awarded 
to  her  is  in  infancy,  the  father  then  becomes 
entitled  to  the  custody  of  that  child,  and  tliis 
right  continues  in  him  onless  it  appears  that 
he  is  an  unfit  person  to  Itave  the  control  and 
care  of  his  child. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  84 ;  Dec.  Dig.  g  99.*] 

2.  Habeas  Cobpus  (8$  88,  99*)— Cubtodt  of 
Infant— Determination. 

In  determining  to  whom  the  custody  of  a 
child  should  be  awarded.  Its  welfare  is  to  be  re- 
garded more  than  the  technical  legal  right  of 
the  parent;  but,  where  an  application  made  by 
a  father  for  the  custody  of  his  child  after  the 
death  of  its  mother  is  resisted  bv  a  third  party 
on  the  ground  that  the  father  is  immoral  and 
unfit  to  liave  its  custody,  he  will  not  be  de- 
prived of  such  custody  unless  the  objection  is 
sustained  by  clear  and  satisfactory  proof. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
nus^  Cent  Dig.  {{  77,  78,  84;   Dec.  Dig.  U  86. 

3.  Habeas  Cobfus  (|  99*)— Custody  of  In- 
fant—Thibd  Pebbonb. 

Courts  will  not  disturb  the  familv  relation, 
nor  take  a  child  from  its  parent  merely  because 
a  third  person,  seelcing  its  custody,  may  have 
larger  means,  and  is  tiBerefore  able  to  give  the 
child  greater  comforts,  wider  education,  and 
the  promise  of  a  larger  inheritance. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  84 ;  Dec.  Dig.  §  99.*] 

4.  Habeas  Cobptjb  (J  85*)— Custody  of  In- 
fant — Sufficiency  of  Evidence. 

In  the  present  case  it  is  held  that  the  tes- 
timony does  not  establish  that  tbe  father  is  un- 
fit to  be  intrusted  with  the  custody  and  guard- 
ianship of  his  dilld. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  U  77,  78 ;  Dec.  Dig.  {  86.*] 

Benson,  J.,  dissenting. 

(Additional  Syllabiit  by  Editorial  Btajf.) 

6.  DivoBCK  (i  332*)— Deobee  in  Fobeiqn  Di- 
voBOE  Suit— Pbobative  Effect  —  Custody 
OF  Child. 

While  tbe  action  of  a  court  of  another  state 
in  modifying  a  decree  in  a  divorce  suit  after 
death  of  tbe  wife  so  as  to  give  the  father  the 
custody  of  his  child  was  not  conclusive,  in  pro- 
ceedings in  haiieas  corpus  in  this  state  to  ob- 
tain custody  of  such  child,  on  the  question  of 
his  fitness  to  have  such  custody,  it  was  compe- 
tent evidence  thereof. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {  843;   Dec.  Dig.  {  332.*] 

Original  application  for  writ  of  hat)ea8  cor- 
pus by  Perry  P.  Pinney  against  Theodore 
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Snizen,  to  obtain  custody  of  a  minor  cliilcl, 
and  application  by  Perry  F.  Pinuey  for  a 
writ  of  habeas  corpus  against  Theodore  Sul- 
zen  in  the  probate  court  Judgment  for  de- 
fendant was  affirmed  in  the  district  court, 
and  petitioner  appeals.  Judgment  of  district 
court  reversed,  and  custody  awarded  to  i>eti- 
tioner. 

Waters  &  Waters  and  Monroe,  Roark,  Mc- 
Clure  &  Monroe,  all  of  Topeka,  and  J.  S.  Am- 
ick,  of  Lawrence,  for  appellant  and  petition- 
er. Stone  &  McDermott,  of  Topeka,  and  J. 
H.  Mitchell,  of  Lawrence,  for  appellee  and 
respondent 

JOHNSTON,  C.  J.  In  proceedings  in  habe- 
as corpus  Perry  F.  Pinney  seeks  to  obtain  the 
custody  of  his  daughter,  Helen,  who  is  about 
seven  years  of  age.  He  and  the  mother  of 
Helen  were  married  in  Omaha,  Neb.,  in  April, 
1900.  Two  children  were  born  to  them,  Har- 
vey on  March  23,  1902,  and  Helen  on  Septem- 
ber 24,  1906.  There  was  discord  in  the  fami- 
ly relations,  and  a  separation  occurred  short- 
ly after  the  birth  of  Helen.  In  1908  the  peti- 
tioner began  an  action  in  a  court  in  Iowa  to 
obtain  a  divorce  from  his  wife,  and  in  No- 
vember of  that  year  a  judgment  of  divorce 
was  entered,  but  it  was  granted  because  of 
the  fault  of  the  petitioner.  In  the  decree  It 
was  provided  that  the  petitioner  should  have 
the  custody  of  Harvey,  while  the  custody  of 
Helen  was  given  to  Mrs.  Pinney.  In  the  ear- 
ly part  of  1910  Mrs.  Pinney  was  married  to 
Fred  Moore,  and  she  died  on  May  14,  1911. 
Just  prior  to  her  mother's  death  Helen  was 
taken  to  the  home  of  Sulzen,  who  was  mar- 
ried to  a  sister  of  Helen's  mother.  The  peti- 
tioner had  taken  out  insurance  on  the  life  of 
his  wife,  payable  to  the  children  upon  her 
death.  When  she  died  he  was  appointed 
guardian  of  the  person  and  property  of  the 
children  by  the  probate  court  of  South  Dako- 
ta; the  principal  purpose  of  the  proceeding 
being  the  collection  of  the  insurance.  Under 
the  direction  of  that  court  he  arranged  with 
the  Sulzens  to  care  for  and  maintain  Harvey 
and  Helen  for  a  time  at  the  rate  of  $10  a 
month,  and  to  furnish  $25  a  year  to  pay  for 
clothing  the  children.  In  February,  1913, 
Mrs.  Sulzen  died,  and  after  that  time  the  pe- 
titioner requested  and  tried  to  obtain  the 
custody  of  Helen.  Upon  notice  served  upon 
the  respondent  the  petitioner  applied  to  the 
Iowa  court  wlilch  granted  the  divorce  for  a 
modification  of  the  judgment,  giving  bim  the 
custody  of  his  daughter,  and  on  March  18, 
1913,  the  decree  was  amended,  the  court  find- 
ing that  the  welfare  of  the  children  demand- 
ed that  both  of  them  be  given  into  the  abso- 
lute custody  of  the  petitioner,  and  it  was  ad- 
judged that  he  be  given  the  custody  and  con- 
trol of  Helen,  and  that  Theodore  Sulzen,  in 
whose  possession  she  then  was,  should  deliv- 
er her  to  the  petitioner.  The  respondent 
Sulzen,  refused  to  surrender  the  custody  of 
Helen,  and  on  February  18,  1913,  a  proceed- 


ing in  habeas  corpus  to  recover  her  custody 
was  instituted  by  petitioner  in  the  probate 
court  of  Pouglas  county,  where  the  respond- 
ent resided,  and,  the  decision  being  advene, 
the  petitioner  appealed  to  the  district  conrt, 
and,  the  Judgment  of  that  court  being  also 
against  him,  he  brought  the  case  here  by  ap- 
peaL  About  the  same  time  he  began  an  orig- 
inal proceeding  in  habeas  corpus  in  this  court 
asking  for  the  custody  of  his  daughter,  In 
which  considerable  additional  testimony  has 
been  taken  and  presented. 

The  respondent  bases  his  claim  to  the  cos- 
tody  of  the  child,  to  whom  he  is  not  related: 
First  upon  the  ground  that  the  mother  of 
Helen,  shortly  before  her  death,  requested 
Mrs.  Sulzen,  now  deceased,  to  take  care  of 
Helen,  and  that  she  and  the  respondent  to- 
gether consented  to  do  so,  and  also  on  the 
further  ground  that  the  petitioner  is  an  unfit 
person  to  have  the  custody  of  his  child.  The 
respondent  owns  and  resides  upon  a  fiirm. 
He  married  a  sister  of  the  mother  of  Helen 
when  he  was  about  38  years  of  age,  and  has 
no  children  of  hla  own.  He  testifies  that  be 
loves  the  child  and  is  willing  to  make  her  an 
heir,  but  no  steps  have  been  taken  towards 
the  adoption  of  Helen,  or  to  give  her  the  sta- 
tus of  an  heir.  Since  the  death  of  his  wife 
the  only  woman  in  charge  of  hla  home  has 
been  the  wife  of  the  tenant  who  occupies  the 
farm  house.  Testimony  was  offered  to  show 
tttat  shortly  after  the  death  of  his  wife  re. 
spondent  made  an  arrangement  with  a  rela- 
tive, who  had  a  wife  and  childr^i,  to  take 
charge  of  his  place  and  care  for  Helen,  and 
witnesses  stated  that  these  parties  were  wor- 
thy people  and  likely  to  give  her  proper  can. 
It  appears,  however,  that  shortly  afterwards 
they  moved  away  from  the  farm,  and  auoth- 
er  tenant  and  his  wife,  strangers  to  the  child, 
had  taken  their  places.  Some  testimony  was 
given  to  the  effect  that  for  a  part  of  the  time 
at  least  Helen  had  not  been  given  proper  care 
by  any  one.  Although  respondent  appears  to 
be  kind  in  bis  disposition  and  generous  in  bis 
offer  to  care  for  Helen,  the  testimony  satis- 
fies us  that  he  is  not  situated  so  as  to  give 
her  the  attention  and  care  that  a  girl  of  her 
years  should  have.  If  she  cannot  have  pa- 
rental care  and  attention  she  should  have,  at 
least  the  watchful  and  tender  care  and  nur- 
ture that  only  a  woman  Interested  in  her  wel- 
fare can  give. 

[1]  The  question  remains  whether  she 
should  be  given  into  the  custody  of  her  te- 
ther. Upon  the  death  of  her  mother  the  cus- 
tody of  Helen  naturally  and  legally  passed  to 
the  petitioner,  and  It  EJlTould  be  given  to  him 
unless  he  is  manifestly  unfit  and  incapable  of 
performing  his  parental  obligations  to  the 
child. 

[2]  This  right  was  considered  in  Swarens 
V.  Swarens,  78  Kan.  682,  684,  97  Pac.  968, 
969,  where  it  was  said  that:  "The  law  re- 
gards the  father,  where,  as  in  this  case,  the 
mother  is  not  living,  as  the  rightful  cnstodl- 
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an  of  his  child  as  against  the  claims  of  all 
others.  This  right  might,  of  course,  be  for- 
fdted  by  conduct  of  the  ftither  showing  him 
to  be  manifestly  unfit  to  have  the  custody 
and  care  of  bis  child.  Courts,  In  the  interest 
of  minor  children,  may  take  them  from  their 
parents  and  place  them  elsewhere,  even  in 
tlie  custody  of  strangers;  but  In  the  exercise 
of  this  extraordinary  power  the  rights  of  the 
parent  must  be  recognized  and  protected." 

The  case  of  Hollinger  v.  Eldredge,  90  Kan. 
77,  78,  132  Pac.  1181,  was  one  where  a  di- 
vorce was  granted  the  parties  and  the  cus- 
tody of  their  only  child  given  to  the  mother. 
Afterwards  the  mother  died,  and  the  father 
then  Bought  to  obtain  the  custody  of  his 
child,  who  had  been  given  by  the  mother  to 
her  foster  parent.  In  the  opinion  it  is  re- 
marked that:  "The  right  of  a  parent  to  the 
custody  of  his  child  will  often  yield  to  con- 
siderations of  its  welfare  But  special  dr- 
cumstances  must  exist  in  order  to  open  the 
way  to  an  inquiry  In  that  regard.  A  court 
may  not  assume  to  disturb  normal  family  re- 
lations merely  upon  a  belief  that  it  can 
thereby  Improve  existing  conditions.  •  ♦  • 
The  natural  rights  of  the  father  were  not 
completely  annulled  by  the  order  in  the  di- 
vorce proceeding  awarding  the  custody  of  the 
child  to  the  mother;  they  were  suspended 
for  the  time  being,  but  they  were  revived  in 
tall  force  by  the  mother's  death." 

While  the  prima  facie  right  to  the  custody 
of  the  child  is  in  the  parent,  it  is  not  an  un- 
conditional right  The  well-being  of  the 
child  is  the  prime  consideration,  and  conrts 
do  not  hesitate  to  take  a  child  from  its 
parents  and  give  it  to  a  stranger  if  the  par- 
ents treat  the  child  with  cruelty,  keep  it  In 
vldons  or  disreputable  surroundings,  or  are 
nn&t  to  be  intrusted  with  Its  custody  and 
control  by  reason  of  their  habits,  character, 
or  condition. 

[S]  As  said  in  Hollinger  ▼.  Bldredge,  sn- 
pia,  the  court  will  not  disturb  the  normal 
family  relation  nor  take  a  child  from  its 
parent  because  a  third  person  seeking  its 
custody  may  have  larger  means,  and  is 
therefore  better  able  to  give  the  child  greater 
comforts,  wider  education,  and  the  promise 
of  a  larger  Inheritance.  It  has  been  decided 
that:  "The  unfitness  which  deprives  a  parent 
-of  the  right  to  the  custody  of  his  children 
most  be  positive,  and  not  comparative,  and 
the  mere  fact  that  the  children  would  be 
better  nurtured  or  cared  for  by  a  stranger 
Is  not  suflSdent  to  deprive  the  parent  of  his 
right  to  their  custody."  Clarke  v.  Lyon,  82 
Neb.  825  (syl.  par.  4)  118  N.  W.  472,  20  L. 
R.  A.  (N.  S.)  171. 

The  Supreme  Court  of  Washington,  in 
treating  of  the  same  question,  said  that  the 
father  "has  the  natural  and  legal  right  to 
the  custody  and  control  of  the  children,  un- 
less 80  completely  unfit  for  such  duties  that 
the  welfare  of  the  children  themselves  Im- 
peratively demanded  another  disposition  of 
Ihelr  custody."  In  re  Neft,  20  Wash.  652, 
655, 56  Pac.  383,  384. 


In  Killer  v.  Wallace  et  ax,  76  Ga.  479, 
486,  2  Am.  St  Bep.  48,  it  was  said:  "Prima 
fade,  the  right  of  custody  of  an  Infant  Is 
in  the  father,  and  when  this  right  is  resisted, 
upon  the  ground  of  his  unfitness  for  the  trust 
or  other  cause,  a  proper  regard  to  the  sancti- 
ty of  the  parental  relation  will  require  that 
the  objection  be  sustained  by  clear  and 
satisfactory  proofs.  *A  clear  and  strong 
case'  must  be  made  to  sustain  an  objection 
to  the  father's  right"  See,  also,  note,  41  L. 
R.  A.  (N.  S.)  564. 

[4]  The  attack  on  the  fitness  of  the  peti- 
tioner to  care  for  his  child  is  not  because  of 
recent  misconduct,  but  Is  based  on  things 
done  some  time  In  the  past  There  is  a 
charge  of  indecent  conduct  towards  a  young 
niece,  alleged  to  have  occurred  about  13 
years  ago.  This  charge  is  supported  only 
by  hearsay  testimony,  a  statement  of  a  per- 
son not  sworn  as  a  witness,  and  which  was 
repeated  by  a  person  who  appears  to  be  hos- 
tile to  the  petitioner.  The  charge  has  been 
denied,  and  besides  some  of  the  circumstanc- 
es, including  the  cordial  manner  In  which 
the  niece  subsequently  met  the  petitioner, 
tends  to  refute  the  charge. 

[6]  It  is  urged  that  the  conduct  of  the  peti- 
tioner towards  his  wife  prior  to  their  divorce 
tends  to  establish  his  unfitness  for  the  guard- 
ianship of  his  daughter.  Before  the  divorce 
there  were  a  number  of  disagreements  and 
separations  between  petitioner  and  bis  wife. 
According  to  testimony  produced,  some  of 
the  requirements  which  he  made  of  her  were 
unreasonable,  and  some  of  his  acts  toward 
her  were  unkind  and  harsh.  Admissions 
were  made  by  him  of  acts  that  were  incon- 
sistent with  marital  obligations,  but  they 
apparently  grew  out  of  the  disputes  and  bick- 
erings of  the  parties,  which  ultimately  ended 
in  a  divorce.  He  claims  that  he  had  grounds 
of  a  serious  natnre  for  refusing  to  live  long- 
er with  his  wife;  but,  if  it  be  granted  that 
the  reasons  were  insufficient  the  question 
still  remains  whether  the  custody  of  his 
child,  whom  he  appears  to  love,  shall  be  tak- 
en from  him  and  given  to  a  stranger.  In 
the  divorce  action  the  ccurt  that  examined 
into  the  conduct  and  character  of  the  par- 
ties found  the  petitioner  to  be  a  fit  person  to 
have  the  custody  of  his  son.  It  is  true  the 
custody  of  the  daughter  was  awarded  to  his 
wife,  but  as  the  child  was  only  about  two 
years  old  at  that  time  the  custody  was  natur- 
ally given  to  the  mother.  After  the  mother's 
death  the  question  of  the  custody  of  Helen 
came  before  the  same  court,  notice  of  the 
hearing  having  been  given  to  respondent,  and 
the  court  granted  the  absolute  custody  and 
control  to  the  petitioner,  and  based  It  upon 
a  finding  that  the  welfare  of  both  of  his  chil- 
dren demanded  that  they  be  placed  in  his 
custody.  In  addition  there  Is  the  dedslon  of 
the  probate  court  In  South  Dakota  appoint- 
ing the  petitioner  as  the  guardian  of  his 
children  and  their  property.  These  rulings, 
however,  do  not  prednde  an  inquiry  in  our 
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courts  as  to  the  fitness  of  petitioner  at  this 
time  to  have  tbe  custody  of  his  child.  It 
has  been  held  that  a  decree  of  divorce  of 
another  state  awarding  the  custody  of  chil- 
dren to  a  father  Is  not  conclnsive  in  a  pro- 
ceeding brought  by  the  mother  in  this  state 
to  obtain  their  custody,  but  that  the  court 
has  the  power  to  change  the  custody  if  the 
best  interests  of  the  children  require  it  In 
re  Bort,  Petitioner,  etc.,  25  Kan.  308,  37  Am. 
Bep.  256.  While  the  action  of  the  Iowa  court 
in  modifying  the  decree  of  divorce  as  to  the 
custody  of  Helen  is  not  conclusive,  it  is 
worthy  of  consideration.  In  a  case  where 
there  was  a  clash  of  Jurisdiction  between  a 
district  and  a  probate  court  as  to  the  custody 
of  a  child  it  was  said:  "It  is  peculiarly  the 
province  of  the  district  court  which  renders 
the  decree  to  modify  that  decree  respecting 
the  custody  of  children,  and  to  determine 
whether  the  altered  conditions  warrant  a 
change  in  the  decree  with  respect  to  such 
custody.  •  •  •"  In  re  Pettit,  84  Kan. 
637,  .643,  114  Pac.  1071,  1073. 

A  court  granting  a  divorce  is  deemed  to 
have  a  continuing  Jurisdiction  which  war- 
rants It,  at  any  time  after  the  decree,  in  mak- 
ing any  other  or  further  orders  in  regard  to 
the  custody  of  the  children  as  th^  welfare 
may  require.  The  Iowa  court  which  sits 
where  the  petitioner  has  worked  and  lived 
for  a  considerable  time  did  determine,  on 
March  13, 1913,  that  the  welfare  of  his  child 
demanded  that  he  be  given  its  custody.  The 
child  has  visited  him  a  number  of  times,  and 
be  appears  to  have  a  strong  attachment  for 
her,  and  her  little  brother  expresses  hla  love 
for  her  and  a  desire  that  they  shall  be  per- 
mitted to  live  together. 

It  has  been  satisfactorily  shown  that  the 
petitioner  is  sober,  industrious,  and  in  good 
repute  In  the  neighborhood  where  he  resides. 
Tbe  evidence  of  26  of  his  neighbors  has  been 
produced,  and  they  testify  that  he  is  a  man 
of  good  character  and  habits,  and  a  fit  person 
to  liave  the  custody  of  his  daughter.  The 
district  Judge,  county  attorney,  collector  of 
customs,  clergymen,  doctors,  mechanics,  and 
oflScers  and  members  of  fraternal  lodges  to 
which  he  belongs  all  speak  well  of  his  charac- 
ter and  habits.  The  manager  of  the  company 
for  which  the  petitioner  has  been  working 
says  that  he  has  known  the  petitioner  for 
about  20  years,  and  during  that  time  he  has 
borne  a  good  reputation.  He  testifies  that: 
"He  Is  a  man  of  good  habits,  steady  and  re- 
liable, Industrious;  does  not  drink;  and  I 
know  that  be  makes  a  sufficient  salary  to 
care  for  his  family."  Upon  the  testimony 
and  all  the  circumstances  in  the  case  we  are 
unable  to  say,  under  the  governing  rules  of 
law,  that  the  petitioner  is  unfit  and  should  be 
deprived  of  the  custody  and  guardianship  of 
his  child.  He  has  not  only  the  natural  and 
technical  legal  right  to  her  custody  but,  we 
think,  the  welfare  of  bis  daughter  requires 


that  she  be  given  into  the  custody  of  her  fa- 
ther. 

It  follows  that  the  Judgment  of  tbe  district 
court  must  be  reversed,  and  in  the  original 
proceeding  the  order  will  be  that  the  custody 
of  Helen  Beulah  Pinney  is  awarded  to  lier 
father,  Perry  F.  Pinney. 

BURGH,  MASON,  SMITH,  POBTBB,  and 
WEST,  JJ.,  concnrilng. 

BENSON,  J.  (dissenting).  I  concur  in  tbe 
principles  of  law  stated  in  the  syllabus  and 
opinion,  but  accepting  the  petitioner's  own 
testimony  of  his  treatment  of  his  helpless 
wife,  and  her  unfortunate  child,  the  subject 
of  this  inquiry,  given  deliberately  with  fnll 
opportunity  for  explanation  and  extenuation, 
as  true,  I  am  constrained  to  agree  with  the 
findings  of  the  district  court  and  to  dissoit 
from  the  views  of  my  Associates.  A  rehearsal 
of  the  testimony  referred  to  would  serve  no 
good  purpose,  and  is  therefore  omitted  in  this 
dissent,  as  it  is  in  the  opinion. 

In  view  of  drcumstanoes  which  have  de- 
veloped since  the  hearing  in  the  district 
court,  the  custody  awarded  there  should  be 
changed,  but  not  given  to  the  petitioner. 


KUHN  V.  JOHNSON  et  aLt 
(Supreme  Oonrt  of  Elansaa.    Jan.  10,  1914.) 

1.  JUKT  (t  14*>— Right  to  Jubt  TBiAi/-EQni- 
TJiBLB  lasDKs— Rescission. 

In  a  guardian's  action  to  rescind  a  transac- 
tion on  the  ground  of  mental  incapacity,  inTolv- 
ing  restorabon  on  both  sides,  including  money 
to  plaintiff,  the  cancellation  of  instruments,  and 
other  eqnitaUe  relief,  a  jury  trial  was  praperlf 
dented. 

[Ed.  Note.— For  other  cases,  see  Jniy,  (3ent. 
Dig.  St  40-60,  66-83;    Dec  Dig.  i  14.'l 

2.  WiTintssis  (t  268*)— eaoss-EZAiaRATiOR- 
Scopx. 

A  witness  cannot  be  properly  cross-eiaBi- 
Ined  as  to  matters  not  directly  connected  with 
the  facts  testified  to  in  chief. 

[Bd.  Note.— For  other  caaea,  see  Witneasei, 
Cent.  Dig.  U  949-854;    Dec  Dig.  g  269.*] 

3.  Afpkai.  and  Ebbob  ({  178*)— Cboss-Exam- 

iNATioN— Making  Witnesses  Pasty's  Owk. 
Where  plaintiff  regards  testimony,  exclud- 
ed upon  bis  cross-examination  of  an  adverse  wit- 
ness, as  important,  he  should  make  sacb  witness 
hia  own,  or  ask  later  to  open  the  case  to  admit 
such  evidence  as  a  part  of  his  case  in  chief. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  it  1137-1140;  Dec.  Dig.  i 
178.*] 

4.  Appkal  and  Ebbob  ({  301*)— MonoR  ros 
New  Tbial  —  Pbesentation  or  Excludid 

EVIOXNOE. 

Where  plaintiff  believed  that  evidence  was 
improperly  excluded  upon  his  cross-examination 
of  an  adverse  witness,  and  that  it  would  prob- 
ably have  changed  tbe  result,  but  failed  to  pre- 
sent it  to  tbe  court  on  the  motion  for  a  new 
trial,  any  error  in  its  exclnsion  was  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  17«ri763-1755 ;  Dec. 
Dig.  i  301.*] 


•For  othw  eases  •••  lam*  toplo  and  saoUon  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  K«y-Mo.  Series  *  Bsp'r  Indsx» 
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5.  TBIAL   (I   404*)— riNDINOS— CoNBTBCOTlOir. 

Findings  of  fact  are  to  be  constmed '  to- 
fetber. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  967-062;   Dec  Dig.  1  404.*] 

6.  Apfxai.  aud   Ebbob   (g  1008*)— Rbtiew— 
QmsnoN  of  Fact— Judomert. 

In  a  case  de^nding  entirely  upon  the  ded- 
lion  of  a  qaestion  of  fact,  in  which  all  the 
material  testimony  was  oral,  its  weight  and 
credibility  and  the  inferences  to  be  drawn  from 
it  were  for  the  trial  court,  and  where  it  fairly 
perfonned  its  function  as  a  trier  of  the  fact,  the 
Supreme  Court  is  not  authorized  to  disturb  its 
finding. 

[£ld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3955-^960.  89U2-3989; 
Dec  Dig.  i  1008.*] 

Appeal  from  District  Court,  Jackson 
CoQBty. 

Action  by  W.  D.  Knlin,  as  saardlan, 
against  Peter  Johnson  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

J.  J.  Schenck,  of  Topeka,  and  Ony  L.  Hnrsh 
aud  E.  B.  Sloan,  both  of  Holton,  for  appel- 
lant Cnme  &  Woodbum  Bros,  and  Cbas. 
Hayden,  all  of  Holton,  and  A,  A.  Oodard, 
of  Topeka,  for  appellees. 


FEB  CUBIAM.  [1]  The  action  was  not 
one  for  the  lecoTery  of  money.  It  was  an 
action  to  rescind  a  transaction  on  the  ground 
of  mental  Incapacity,  InvolTlng  restoration 
on  both  sides.  Including  money  to  the  plain- 
tiff, the  cancelation  of  Instruments,  and  oth- 
er equitable  features.  Therefore  a  Jury  trial 
was  properly  denied. 

It  is  not  practicable,  and  would  be  unprof- 
itable, to  discuss  one  by  one  the  various  as- 
signments of  error,  although  they  have  all 
been  examined. 

[Z-4]  Many  of  the  objecdona  to  evidence 
vhkh  was  excluded  were  well  founded.  Mat- 
ten  like  the  Texas  trip,  the  condition  of 
■nind  of  Oswald  H  Tleme's  mother,  and  his 
conduct  <m  several  occasions  were  InvestiKat- 
ed  with  sufficient  fullness,  and  the  evidence 
concerning  them  which  was  rejected  would 
not  have  changed  the  result  The  ralings 
relating  to  evidence  excluded  as  not  proper 
crogfrexamination  were  correct  Such  evi- 
dence extended  to  matters  and  occasions  not 
"directly  connected  with  the  tacts  testified 
to  in  chlet"  Blake  v.  FoweU,  26  Kan.  320. 
If,  however,  the  testimony  were  regarded  as 
Important  by  the  plalntifr,  he  should  have 
made  the  witnesses  his  own,  or  asked  later 
to  open  the  case  to  admit  the  evidence  as  a 
part  of  his  case  in  chief,  or  at  least  have 
presented  the  evidence  to  the  court  for  con- 
sideration on  the  motion  for  a  new  trlaL 

The  last  observation  meets  all  the  assign- 
ments of  error  relating  to  excluded  evidence. 
It  may  be  conceded  that  the  court  might  well 
have  been  more  liberal  In  Its  mllngak  BtUl, 
If  the  plaintiff  believed  that  the  rejected  evi- 
dence ought  to  have  been  considered,   and 


that,  If  considered,  it  would  probably  have 
changed  the  result,  he  should  have  gathered 
it  up  and  presented  it  to  the  court  at  the 
hearing  on  the  motion  for  a  new  trial,  when 
the  court  was  finally  determining  whether  or 
not  the  decision  was  wrong.  Civ.  Code,  f 
307  (Gen.  St  1909,  i  5901).  When  this  is  not 
done,  claims  of  error  in  the  exclusion  of  evi- 
dence at  the  trial  are  waived. 

[6]  The  findings  of  fact  cover  all  the  es- 
sential facts  in  the  case.  The  findings  are 
not  inconsistent  with  each  other.  Those  up- 
on which  the  plaintiff  relies  as  showing  an 
abnormal  mental  condition  must  be  consider- 
ed with  others,  such' as  findings  24  to  30,  in- 
clusive; and,  when  so  considered,  they  do  not 
overcome,  and  do  not  conflict  with,  the  very 
direct  positive,  and  explicit  findings  num- 
bered 38,  39,  40,  and  41.  The  findings  show 
that  the  court  considered  the  evidence  in  the 
light  of  the  law  governing  the  case,  which 
was  clearly  comprehended,  and  its  conclu- 
sions are  abundantly  sustained. 

[6]  The  case  is  one  depending  entirely  up- 
on the  solution  of  a  question  of  fact  All  the 
material  testimony  was  oral.  Its  weight  and 
credibility,  and  the  inferences  to  be  drawn 
from  It  were  matters  for  the  trial  court  to 
determine.  The  court  appears  to  have  fair- 
ly and  candidly  i)erformed  its  function  as  a 
trier  of  the  facts,  and  no  reason  which  the 
law  deems  sufficient  appears  authorizing  this 
court  to  dlstuii)  the  result 

The  Judgment  of  the  district  court  is  af- 
firmed. 


BOOEBS  V.  KANSAS  CO-OPERATIVE  RE- 
FINING CO. 
(Supreme  Court  of  Kanwaa.     Jan.  10,  1914.) 

fSvOalim  ly  the  Ooitrt.) 

1.  Tkjwz  to  Sbbvaitt. 

In  an  action  to  recover  for  personal  inju- 
ries to  an  employ^,  the  jury,  in  answer  to  spe- 
cial questioDs,  found  that  the  injuries  were 
cansed  by  the  negligence  of  the  defendant  in 
failing  to  exercise  reasonable  care  to  provide 
the  plaintiff  a  safe  plaxw  in  which  to  work. 
The  findings  are  heUt  to  be  consistent  and  to 
be  sustained  by  evidence;  and,  since  tbey  over- 
turn every  defense  interposed,  and  no  trial 
errors  appear,  the  judgment  must  be  affirmed. 

(Additional  SyUaltu  by  Bditorial  Staff.) 

2.  Tbiai.  ({  352*)— Refusai.  to  Submit  Inteb- 

BOOATOBIKS— DiSCBETION. 

The  matter  of  limiting  the  number  of  spe- 
cial interrogatories  to  be  submitted  to  the  jury 
rests  in  the  sound  discretion  of  the  trial  court 
[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  840-842,  844,  845;   Dec.  Dig.  {  352.*] 

3.  Masteb  and  Sxbvant  ({  205*)  —  Aasuup- 
TioN  OF  Risk. 

An  employe  assumed  only  such  dangers 
from  defects  of  which  he  had  no  knowledge 
as  would  arise  after  the  employer  had  exer- 
cised reasonable  diligence  to  make  reasonably 
safe  the  place  of  work  and  appliances. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  »  647-549;  Dec.  Dig.  | 
205.*} 
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4.  Mabtxb  and  Sebvant  (I  270*)— Injubt  to 
Sebvaitt  —  Defective  Appliances  —  Evi- 
DENCS  OF  Subsequent  Refaibb. 

In  an  employe's  action  for  injnrieg,  evi- 
dence that  immediately  after  the  accident  de- 
fendant caused  changes  to  be  made  in  the  ap- 
pliances was  properly  admitted  where  it  was 
claimed  in  defendant's  opening  statement  that 
no  changes  were  made,  and  Uiat  the  applian- 
ces were  not  defective. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  913-927,  932 ;  Dec.  Dig. 
i  270.*] 

5.  Tbiai,  (S  260*)— Refusal  or  Instbuctionb 

COVEBED. 

Refusal  of  certain  requested  instructions 
was  not  error  where  the  court  guve  other  in- 
structions embodying  substantially  the  same 
principles  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  651-659;    Dec.  Dig.  i  260.*] 

Appeal  from  District  Court,  Neosho  County. 

Action  by  H.  C.  Rogers  against  the  Kansas 
Co-Operatlve  Refining  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

S.  W.  Brewster,  of  Ctaannte,  for  appellant 
T.  F.  Morrison,  of  Channte,  for  appellee. 

PORTER,  J.  The  plaintiff,  while  working 
in  the  capacity  of  stlllman  at  the  defendant's 
oU  refinery,  was  burned  by  bot  tar.  He  re- 
covered Judgment  for  damages^  from  which 
defendant  appeals. 

What  is  called  the  "tar  line"  consists  of  a 
3-lnch  iron  pipe,  150  feet  long,  which  runs 
from  the  still  to  the  pumpbouse.  In  the 
process  of  refining  the  oil,  a  residue  of  heat- 
ed tar  and  oil  accumulates  in  the  line,  which 
it  is  necessary  to  remove  before  It  cools  and 
becomes  colced.  At  the  front  of  the  still 
there  was  a  3-incta  Iron  plug  on  the  end  of 
the  pipe,  and,  in  order  to  clean  out  the  line, 
it  was  the  duty  of  the  plaintiff  to  start  the 
pump  running,  and  to  unscrew  the  plug. 
Plaintiff  claims  that,  after  starting  the  pump, 
and  removing  the  plug,  the  pump,  by  reason 
of  its  defective  condition  and  lack  of  repair, 
suddenly  stopped,  causing  the  heated  tar  and 
oil  suddenly  to  gosb  out  upon  blm,  whereby 
he  sustained  serious  injnriea  He  alleges 
that  the  defendant  was  negligent  in  falling  to 
provide  him  a  safe  place  in  wliich  to  work, 
and  In  failing  to  furnish  reasonably  safe 
appliances;  that  the  dangers  and  defects 
were  known  to  the  defendant,  and  were  un- 
known to  him.  The  defenses  relied  upon 
were,  first,  that  no  negligence  of  the  defend- 
ant was  established;  second,  contributory 
negligence;    third,  assumption  of  risk. 

[1,2]  A  careful  examination  of  the  record 
fails  to  disclose  any  ground  for  a  reversal  of 
the  judgment  Every  question  of  law  sug- 
gested in  the  briefs  has  been  decided  against 
the  defendant's  contentions  in  numerous  ae- 
cisions,  and  has  been  passed  upon  and  con- 
sidered in  a  number  of  quite  recent  cases,  so 
that  a  discussion  of  them  at  this  time  Is  not 
deemed  necessary.  The  case  is  purely  one  of 
fact,  and  the  facts  Iiave  all  been  determined 


against  the  defendant  Thirty-five  questions 
were  prepared  by  defendant  to  be  answered 
by  the  jury.  The  court  submitted  25  of  these, 
and  refused  the  others.  The  refusal  is  com- 
plained of;  but  the  matter  rested  in  the 
sound  discretion  of  the  court  Evans  v. 
Moseley,  84  Kan.  322,  U4  Pac.  374.  In  tUa 
case  we  think  the  court  might  well  liave  far- 
ther limited  the  number. 

The  jury  find  tliat  defendant  failed  to  ex- 
ercise reasonable  care  and  dUlgence  to  pro- 
vide the  plaintiff  a  safe  place  and  safe  ap- 
pliances; tliat  the  pump  was  ont  of  order; 
that,  under  the  method  of  cleaning  the  pipes, 
a  stopcock  should  have  been  provided  in  place 
of  a  plug.  We  fail  to  discover  any  incon- 
sistency in  the  answer  of  the  Jury  to  tbe 
separate  questions,  and  tbe  findlngo  ate 
abundantly  sustained  by  the  evidence  offer- 
ed by  the  plaintiff,  as  well  as  by  testimony 
of  the  defendant's  witnessea  The  general 
verdict  is  against  the  claim  of  contributory 
negUgence,  and,  besides,  tbe  evidence  shows 
that  plaintiff,  at  the  time  he  was  injured, 
was  following  the  directions  of  the  superin- 
tendent of  the  refinery.  The  net  result  la 
that  every  one  of  the  defenses  was  overturn- 
ed by  tbe  findings. 

[3]  The  Jury  find  that  plaintiff  had  no 
knowledge  of  the  dangers  and  defects,  and 
that  the  defendant  had  such  knowledge.  Tbe 
plaintiff  only  assumed  the  dangers  whicb 
would  arise  after  the  defendant  bad  exercis- 
ed reasonable  diligence  to  make  the  place 
and  appliances  reasonably  safe.  Every  v. 
Rains,  84  Kan.  660,  116  Pac.  U4. 

[4]  It  is  insisted  that  it  was  error  to  pe^ 
mlt  a  showing  that  immediately  after  tbe 
accident  the  defendant  caused  changes  to  be 
made  in  the  appliances  used,  wlilch  changes 
were  obviously  designed  to  prevent  a  recur- 
rence of  such  accidents.  Cases  are  died 
from  other  courts  in  support  of  tbe  conten- 
tion. In  this  state  evidence  of  subsequent 
changes  and  alterations  has  been  held  compe- 
tent Howard  v.  Osage  City,  89  Kan.  205, 
208,  132  Pac.  187,  188,  and  cases  cited  \a  tbe 
opinion.  Besides,  tbe  evidence  appears  to 
have  been  made  competent  and  relevant  by 
the  defendant's  claim  in  tbe  opening  state- 
ment to  tbe  effect  that  no  dianges  or  alten- 
tions  liad  Iieen  made,  and  that  the  appliances 
were  not  defective. 

[I]  Tbe  court  charged  tbe  Jury  that  oe^ 
tain  claims  of  negligence  should  not  be  con- 
sidered, because  no  evidence  had  been  offer- 
ed in  support  thereof,  and  tbe  instructions 
fairly  presented  tbe  real  issues.  There  tras 
no  error  in  the  refusal  of  tbe  instmctions 
asked,  since  tbe  court  in  other  Instmctions 
embodied  substantially  tbe  same  principles  of 
law.  Raney  v.  Drainage  District  84  Kan. 
688,  116  Pac.  399. 

We  discover  no  error  In  the  record,  and 
the  Judgment  vriU  be  affirmed.  All  the  Jus- 
tices concurring. 
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STEWART  et  aL  t.  PRESTON  et  aL 
(Supreme  Court  of  WashiiiKton.    Jan.  24,  1914.) 
L  Pbihoipal  and  Agent  ({  71*>— Liability 

0»  AOKNT— FbATJD. 

A  principal  may  recover  from  his  agent 
money  obtained  from  him  throngh  fraudulent 
representations  upon  which  the  principal  acta 
to  his  loss. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  147;   Dec.  Dig.  {  71.*} 

2.  Brokebb  ({  38*)— Fraud  ov  Bbokkb— Ac- 
tion—Evidknc*. 

In  an  action  to  recover  from  defendant, 
who  acted  as  plaintiff's  agent  in  the  purchase 
of  land,  the  difference  between  the  price  falsely 
represented  to  and  paid  by  plaintiif  in  reliance 
thereon  and  the  Bum  actually  paid  under  a  se- 
cret agreement  with  the  owner,  where  defend- 
ant, on  Inquiry  as  to  his  commission,  said  that 
he  wonld  get  his  commission  from  the  seller,  ev- 
idence as  to  the  customary  commission  paid 
real  estate  brokers  was  admissible  on  the  i»- 
sue  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  Sl-36;   Dec.  Dig.  {  38.*] 

8.  BboKEBS  (i  S8*>— AOBKEMBNT  TOX  COXIOB- 

siorj— Necessitt  of  Wbitino. 

The  statute  providing  that  an  agreement 
employing  a  broker  to  sell  realty  for  commission 
shall  be  void,  unless  in  writing,  does  not  invali- 
date the  agency,  unless  it  is  in  writing,  .so  as 
to  make  the  lack  of  a  writing  a  defense  to  an 
action  by  the  client  to  recover  from  the  broker 
the  amount  by  which  he  increased  the  price  of 
land  sold  to  his  client,  falsely  stating  it  was  the 
least  for  which  the  land  conid  be  had. 

(Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {{  31-36;   Dec.  Dig.  g  38.*] 

4.  Appeal  and   Ebbob  ({  173*)— Pbesenta- 
noN  or  Gbottnd  of  Review— Defense  ob 

CODNTEBOLAnc. 

In  an  action  against  a  broker  to  recover  the 
difference  between  the  price  which  plaintiff  paid 
for  land  npon  his  fraudulent  representation  and 
the  amount  actnaU:^  paid  by  the  broker  under  a 
secret  agreement  with  the  owner,  where  it  was 
not  pleaded  that,  if  plaintiff  should  recover,  the 
broker  would  be  entitled  to  recover  commission, 
such  contention  could  not  be  raised  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  1079-1089,  1091-1093, 
1095-1098,  1101-4120;  Dec.  Dig.  g  173.*] 

K,  Bbokebb  ({  38*)  —  Action  fob  Wbonqful 

Act— Set- Off. 

In  an  action  to  recover  the  difference  be- 
tween the  amount  paid  by  plaintiff  for  land  up- 
on a  broker's  false  representation  that  it  was 
the  seller's  lowest  price  and  the  amount  actual- 
ly paid  for  it  by  the  broker  under  a  secret  agree- 
ment with  the  owner,  the  broker  would  not  be 
entitled  to  credit  for  a  commission. 

(B^.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  U  31-36;   Dec  Dig.  g  38.*] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County;    Henry  L.  Kennan,  Judge. 

Action  by  C.  H.  Stewart  and  another 
against  O.  ▲.  Preeton  and  another.  Judg- 
ment tor  plaintUb,  and  defendants  appeal. 
Affirmed. 

Tolman  &  King,  of  Spokane,  for  appellants. 
Graves,  Klzer  &  Graves,  of  Spokane,  for 
respondents. 

MORRIS,  J.  It  was  sought  In  tbla  action 
to  recover  tbe  sum  of  |1,000,  upon  the  ground 


that  6.  A.  Preston,  a  real  estate  broker, 
while  acting  as  an  agent  for  respondents  in 
the  pnrchase  of  40  acres  of  land,  falsely 
represented  to  them  that  he  had  purchased 
the  land  at  $100  per  acre,  which  was  the  least 
sum  for  which  the  land  could  be  obtained; 
that,  relying  upon  the  trath  of  these  false 
representations,  respondents  purchased  the 
land  at  $100  per  acre,  and  subsequently  dis- 
covered that  Preston  had  entered  into  a  se- 
cret arrangement  with  the  owner  of  the  land 
whereby  the  land  was  actually  sold  at  $75 
per  acre,  but  the  seller  was  Induced  by  Pres- 
ton to  name  the  consideration  In  the  deed  as 
$100  per  acre  in  order  to  deceive  and  mislead 
respondents,  paying  tbe  difference  between 
the  real  consideration  and  the  assumed  one 
to  Preston.  Answering,  appellants  pleaded  a 
general  denial  and  affirmative  defense,  rais- 
ing the  statute  of  frauds  by  alleging  that  no 
written  memorandum  or  agreement  of  em- 
ployment had  been  entered  Into.  The  Issues 
were  submitted  to  a  jury,  verdict  returned 
for  respondents,  and  appeal  taken  from  the 
Judgment 

[1  ]  The  first  assignment  of  error  suggests 
Insufficiency  of  the  evidence  to  sustain  the 
verdict  All  we  care  to  say  on  this  assign- 
ment la  that  the  relation  between  the  parties 
was  purely  a  question  of  fact,  and  there  Is 
ample  evidence  to  sustain  the  verdict  so  far 
as  it  establishes  the  agency  and  fiduciary 
character  of  the  relation.  The  facts  being 
established  by  the  verdict,  the  law  fixes  tbe 
right  of  recovery  as,  under  all  the  author- 
ities, a  principal  may,  recover  from  hla  agent 
money  obtained  from  him  through  false  and 
fraudulent  representations  npon  which  the 
principal  acts  to  his  loss.  Hlndle  v.  Holcomb, 
34  Wash.  336,  75  Pac.  873 ;  Hanna  v.  Haynes, 
42  Wash.  284,  84  Pac.  861 ;  Easterly  v.  Mills, 
54  Wash.  356,  103  Pac.  475,  28  L.  R.  A.  (N. 
S.)  952. 

[2]  Error  Is  next  nrged  In  the  admission 
of  evidence  as  to  the  customary  commission 
paid  real  estate  men  In  purchasing  lands  for 
their  clients.  The  record  discloses  that  on 
the  day  of  the  purchase,  when  Preston  re- 
turned to  respondents,  Informtag  them  that 
he  had  purchased  the  land,  and  made  a  $100 
payment,  they  spoke  to  him  about  his  com- 
mission, and  "told  him  that  we  wonld  be  glad 
to  pay  him  something  for  his  trouble,  and 
asked  him  what  he  wanted.  He  said  we 
owed  him  nothing;  that  he  was  to  get  his 
commission  from  the  other  side."  It  was 
competent,  therefore,  to  admit  evidence  of 
the  usual  commission  as  touching  what  was 
In  the  minds  of  the  parties  and  understood 
and  Intended  to  be  understood  when  respond- 
ents were  informed  that  Preston  was  being 
paid  a  commission  by  the  seller.  Respond- 
ents had  a  right  to  assume  that,  when  Pres- 
ton spoke  of  his  commission,  he  referred  to 
the  usual  and  customary  commission  paid 
real  estate  men  for  services  of  a  like  charac- 


'VoT  other  < 
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ter.  Thla  evidence  is  clearly  admissible  on 
the  Issoe  of  fraud. 

[3]  The  next  assignment  urges  there  was 
no  agency  because  not  evidenced  by  writing. 
TUs  contention  is  disposed  of  by  Peirce  v. 
Wheeler,  44  Wash.  826,  8T  Pac.  361;  Merri- 
man  v.  Thompson,  48  Wash.  500,  93  Pac.  1075 ; 
and  Orr  v.  Perky  Investment  Co.,  65  Wash. 
281, 118  Pac.  19.  In  the  Peirce  Case  it  is  said: 
"The  contract  which  the  statute  declares  to 
be  void  unless  in  writing  is  one  for  the  pay- 
ment of  a  commission  to  the  agent;  but  it 
does  not  say  that  the  actual  authority  to  sell 
or  purchase  must  be  in  writing."  In  the 
Merriman  Case  it  is  said:  "The  fact  that 
there  was  not  in  writing  an  employment  of 
appellants  as  agents  for  respondents  might 
have  a  bearing  upon  the  question  of  their 
commission,  but  we  do  not  think  the  lack 
thereof  would  Justify  appellants,  after  sell- 
ing this  property  for  $2,500,  in  retaining  the 
difference  between  that  and  $2,000,  which 
was  the  amount  they  represented  to  respond- 
ents as  being  the  highest  sum  they  could  get 
for  the  property,  and  for  which  they  had 
sold,  or  were  about  to  sell,  the  same."  These 
authorities  affirm  the  rule  as  declared  in 
other  states.  In  Rathbun  v.  McLay,  76  Conn. 
308,  56  Atl.  511,  in  disposing  of  a  like  con- 
tention, it  is  said:  "To  adopt  the  defendant's 
contention  would  be  to  hold  the  monstrous 
doctrine  that  an  agent  employed  to  do  any- 
thing concerning  land  could  with  impunity 
be  as  dishonest  as  he  pleased,  and  cheat  and 
defraud  his  principal  to  his  heart's  content, 
if  it  chanced  that  bis  agency  was  not  evi- 
denced In  writing." 

[4,  I]  It  is  finally  urged  that  the  court 
charged  the  jury:  "If  you  find  for  the  plain- 
tiff, your  verdict  will  be  for  $1,000,  and  in- 
terest from  April  20,  1909." 

Appellants  suggest  under  this  assignment 
that,  if  the  Jury  should  find  for  plaintiffs 
upon  the  question  of  agency,  Preston  should 
be  entitled  to  a  commission,  contending:  "To 
permit  respondents  to  remain  silent  when 
appellant  in  effect  notlfled  them  that  he  dis- 
claimed any  agency  for  them,  and  declared 
openly  and  frankly  that  he  was  acting  for 
the  seller,  and  receiving  his  commission  from 
him,  and  then  allow  them  to  profit  by  their 
silence  by  mulcting  appellant,  not  only  of 
his  commission  which  he  notified  them  he 
was  to  receive  from  the  appellant,  but  to 
receive  in  addition  even  that  which  they 
admit  to  have  been  his  reasonable  commission 
on  the  sale,  would  reward  them  for  remain- 
ing silent  when  it  was  their  duty  to  speak, 
and  thereby  permit  them  to  take  advantage 
of  their  own  wrong." 

There  are  two  answers  to  this  contention: 
(1)  It  was  not  pleaded ;  (2)  it  was  not  a  de- 
fense. Jameson  v.  Kempton,  52  Wash.  106, 
100  Pac.  186,  where  it  is  said,  in  disposing  of 
a  contention  that  In  this  sort  of  action  the 
agent   would  be  entitled  to  offset  expenses 


incurred  in  making  the  purchase:  "The  off- 
set. If  it  be  80  taken,  was  not  pleaded.  Nor 
do  we  think  it  would  have  been  a  defense  If 
it  had  been.  Que  who  undertakes  to  over- 
reach another  should  not  be  allowed  to  off- 
set his  expenses  against  the  actual  damages 
sustained  by  his  adversary."  The  authorities 
generally  so  hold  (19  Cyc.  225;  4  Am.  &  Eng. 
Ency.  Law,  971),  based  upon  the  sound  rule 
that,  when  an  agent  is  guilty  of  flaud  in 
executing  the  command  of  his  principal,  Ms 
right  to  compensation  is  lost. 
Finding  no  error,  the  Judgment  Is  affirmed. 

CROW,  C.  J.,  and  PARKER,  MOUNT,  and 
FULLERTON,  JJ.,  concur. 


STATE  ex  rel.  MOUNTAIN  TMBER  CO.  v. 
SUPERIOR  COURT  OF  COW- 
LITZ COUNTY  et  aL 

(Supreme  Court  of  Washington.     Jan.  21, 
1914.) 

1.  CowsTirrrnowAi.  Law  (SS  26,  27*)— Coksti- 
TUTioNs— Limitation  ob  Gbant  of  Pown. 

The  federal  Constitntion  is  a  grant  of 
power,  while  a  state  Constitation  is  a  limita- 
tion of  power;  a  state  being  sovereign  except 
where  its  power  is  timited. 

[Ed.  Note. — For  other  cases,  see  ConstitB- 
tional  Law,  Cent  Dig.  H  30,  31;  Dec  Dig.  ({ 
26,  27.*] 

2.  Eminent  Domain  (|  1*)— Poweb  or  Emi- 
nent Domain — ^Natube  of  Poweb. 

The  power  of  eminent  domain  exists  in- 
dependent of  state  Constitations,  being  an  in- 
cident of  sovereignty,  and,  apart  from  constita- 
tional  inhibitions,  it  is  unnecessary  that  the 
condemnation  be  for  a  public  purpose. 

[Ed.  Note. — For  other  cases,  see  Ehninent 
Domain,  Cent  Dig.  §8  1,  2 ;   Dec.  Dig.  {  1.*] 

3.  Easements  (J  18*)— "Wat  of  Nkcessttt." 

At  common  law  a  way  of  necessity  was  an 
easement  which  passed  with  a  grant  of  land, 
wholly  surrounded  by  the  land  of  the  grantor, 
and  it  depended  solely  on  contract 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  i{  50-56;    Dec  Dig.  {  18.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7418,  7419.] 

4.  Eminent  Domain  ({  61*>— Condxhnatioii 
—"Wat  of  Necessitt." 

Const,  art  1,  i  16,  declares  that  private 
property  shall  not  be  taken  for  private  use  ex- 
cept for  private  wa^ s  of  necessi^.  Laws  1913, 
c.  133,  i  1,  authonzes  a  private  individnal  to 
condemn  land  for  a  private  way  of  necessity, 
and  defines  the  term  as  meaning  a  way  across 
the  lond  of  another  for  ingress  and  egress  over 
which  timber,  minerals,  and  other  valuable  prod- 
ucts may  be  transported.  Held,  that  the  term 
"way  of  necessity,"  used  in  the  Constitution, 
could  not  be  given  its  common-law  meaning,  for 
that  would  noilify  the  purpose  of  the  Consti- 
tntion,  ways  of  necessity  arising  solely  out  of 
contract;  and  hence  Laws  1913,  c.  133,  is  con- 
stitutional, the  Legislature  having  the  power 
to  define  them. 

[Ed.  Note.— For  other  cases,  see  Eininent 
Domain,  Cent  Dig.  f§  51,  62,  64,  67;  Dec  Dig. 
J  61.»] 

5.  Eminent  Domain  (f  81*)— Takinq  Pbop- 
ektt  fob  Pbivate  Use. 

All  property  is  derived  from  society;  and 
hence  there  is  no  natural  prohibition  against 


*For  othar  csaaa  ■«•  sam*  topic  and  sacUou  NUMBER  In  Dec.  Dig.  A  Am.  Die-  Key-No.  Berte*  A  Rep'r  IndexM 


Digitized  by  LjOOQ  IC 


Wash.) 


STATE  T.  STTPERIOK  COtTRT 


995 


the  condemnation  of  the  property  of  a  private 
individual  for  a  private  nae. 

[Ed.  Note. — For  other  caaea,  see  Eminent 
Domain,  Cent  Dig.  K  51,  62,  64,  67;  Dec.  Dig. 

I  ei.»] 

6.  CoNBTiTtrnOHAi.  Law  (|  280*)— Due  Pbo- 
CE88  OF  Law— Takirq  Pbopebtt  fob  Pbi- 

VATB   UBE. 

The  taking  of  private  property  for  private 
use  for  the  promotion  of  the  general  welfare, 
on  due  notice  and  hearing,  and  on  payment  of 
compensation,  is  not  incompatible  with  duepro- 
cess  of  law,  as  guaranteed  by  Const.  XL  8. 
Amend.   14. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  S§  877-890;  Dec.  Dig. 
{  280.*] 

En  Banc.  Application  by  the  State,  on  the 
relation  of  the  Mountain  Timber  Company, 
for  a  writ  of  certiorari  directed  to  the  Supe- 
rior Court  of  Cowlita  County  and  H.  J.  Wl- 
berg  and  others  to  review  a  Judgment  against 
relator.    Writ  issued,  and  judgment  reversed. 

Imus  &  Gore,  of  KaLima,  E.  C.  Strode,  of 
Lincoln,  Neb.,  and  Coy  Burnett,  of  PorUand, 
Or.,  for  appellant  Miller,  Crass  ft  Wilkin- 
son, of  Vancoaver,  for  respondents. 

GOSB,  J.  This  is  an  application  for  a  writ 
of  certiorari  to  review  the  Judgment  of  the 
superior  court  of  Cowlitz  county  denying  to 
relator  the  right  to  condemn  land  for  a  right 
of  way  for  a  logging  road.  The  relator  seeks 
to  condemn  a  right  of  way  for  a  logging  road 
over  and  across  land  owned  by  the  respond- 
ents Wlberg,  In  order  that  It  may  convey  Its 
timber  from  lands  owned  by  it  to  its  sawmill. 
The  petition  discloses  ttiat  there  is  no  outlet 
for  a  part  of  its  timber  other  than  over  the 
respondents'  lands,  and  that  It  cannot  secure 
the  right  of  way  except  by  condemnation.  A 
general  demurrer  to  the  petition  was  sustain- 
ed, and  a  judgment  adverse  to  the  relator 
was  entered. 

Section  16,  art  1,  of  our  Constitution,  pro- 
vides: 

"Private  property  shall  not  be  taken  for 
private  use,  except'  for  private  ways  of  neces- 
sity, and  for  drains,  flumes,  or  ditches  on  or 
across  the  lands  of  others  for  agricultural, 
domestic  or  sanitary  purposes  No  private 
property  shall  be  taken  or  damaged  for  pub- 
lic or  private  use  without  Just  compensation 
having  been  first  made." 

Laws  of  1913,  page  412,  provide: 

"Section  1.  An  owner,  or  one  entitled  to 
the  beneficial  use,  of  land  which  is  so  situate 
with  respect  to  the  land  of  another  that  it  Is 
necessary  for  Its  proi)er  use  and  enjoyment 
to  have  and  maintain  a  private  way  of  neces- 
sity •  *  *  may  condemn  and  take  lands 
of  such  other  sufficient  in  area  for  the  con- 
struction and  maintenance  of  such  private 
way  of  necessity.  •  •  •  The  term  "pri- 
vate way  of  necessity,'  as  used  in  this  act, 
shall  mean  and  include  a  right  of  way  on, 
across,  over  or  through  the  land  of  another 
for  means  of  Ingress  and  egress,  and  the  con- 


struction and  maintenance  thereon  of  roads, 
logging  roads,  flumes,  canals,  ditches,  tunnels, 
tramways  and  other  stmctures  upon,  over 
and  through  which  timber,  stone,  minerals  or 
other  valuable  materials  and  products  may  be 
transported  and  carried." 

Section  2  provides  that  the  procedure  and 
mode  of  compensation  in  such  cases  shall  be 
th«  same  as  that  provided  for  the  condemna- 
tion of  private  property  by  railroad  compa- 
nies. 

The  relator  has  brought  itself  within  the 
provisions  of  the  act  by  proper  averments  In 
its  petition.  The  trial  court  sustained  the 
demurrer  because  he  thought  the  act  uncon- 
stitutional. The  constitutionality  of  the  act 
is  the  only  question  presented  in  the  briefs 
or  argued  at  the  bar. 

[1,2]  A  recurrence  to  certain  fundamental 
principles  vriU  be  helpful  in  clearing  the  way 
for  a  correct  solution  of  the  question.  One 
of  these  principles  Is  that  the  federal  Consti- 
tution is  a  grant  of  power.  Another  is  that 
a  state  Constitution  is  a  limitation  of  power. 
Except  as  a  state  has  surrendered  to  the  fed- 
eral government  a  portion  of  its  sovereignty 
or  as  It  has  Limited  its  own  power,  it  is  whol- 
ly sovereign.  It  therefore  follows  that  the 
power  of  eminent  domain  is  not  derived  from 
the  Constitution  but  exists  independent  of 
the  Constitution  as  an  attribute  of  sovereign- 
ty. In  short,  it  Is  a  right  which  is  Inherent 
in  sovereignty.  Samish  River  Boom  Co.  v. 
Union  Boom  Co.,  32  Wash.  586,  73  Pae.  670. 
It  follows,  therefore,  that,  in  determining 
whether  a  legislative  act  is  violative  of  the 
Constitution  of  the  state,  we  must  look  to 
that  instrument,  not  for  the  purpose  of  ascer- 
taining whether  the  power  to  pass  the  partic- 
ular law  has'  been  granted,  but  to  see  wheth- 
er the  power  has  been  taken  from  the  law- 
makers. 

The  general  power  to  take  private  property 
for  a  private  use,  in  the  absence  of  constitu- 
tional restrictions,  is  thus  stated  by  Mr.  Lew- 
is: "Eminent  domain  is  the  right  or  power  of 
a  sovereign  state  to  appropriate  private  prop- 
erty to  particular  uses,  for  the  purpose  of  pro- 
moting the  general  welfare.  •  •  •  Apart 
from  constitutional  considerations,  it  Is  not 
essential,  in  order  to  constitute  an  act  of  em- 
inent domain,  that  the  use  for  which  the 
property  Is  taken  should  tie  of  a  public  na- 
ture; tliat  is,  a  use  in  which  the  public  par- 
ticipates, directly  or  indirectly,  as  in  case  of 
highways,  railroads,  public  service  plants, 
and  the  like.  It  is  sufficient  that  the  use  of 
the  particular  property  for  the  purpose  pro- 
posed is  necessary  to  enable  individual  pro- 
prietors to  utilize  and  develop  the  natural  re- 
sources of  their  land,  as  by  reclaiming  wet  or 
arid  tracts,  improving  a  water  power,  or 
working  a  mine.  In  such  cases  the  public 
welfare  is  promoted  by  the  increased  prosper- 
ity which  necessarily  results  from  developing 
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the  natural  resonrceg  of  the  country.  Such 
exercises  of  the  power  of  eminent  domain 
have  been  upheld  by  many  courts,  Including 
the  Supreme  Court  of  the  United  States,  and, 
we  think,  must  be  regarded  as  legitimate  ex- 
ercises of  the  power,  in  the  absence  of  consti- 
tutional restrictions  which  limit  the  taking 
to  public  uses."  Lewis  on  Eminent  Domain 
(3d  £d.)  i  1.  "The  correct  view  Is  that  the 
power  of  eminent  domain  is  not  a  reserved, 
but  an  inherent,  right,  a  right  which  pertains 
to  soyerelgnty  as  a  necessary,  constant,  and 
inextinguishable  attribute."  Same,  t  3.  See, 
also,  15  Cyc.  557;  State  t.  County  Com'rs,  83 
Ala.  304,  3  South.  761. 

[3-5]  The  respondents  contend  that  the 
term  "private  ways  of  necessity"  must  be 
given  its  common-law  meaning.  The  theory 
of  the  common  law  is  that,  where  land  is 
sold  that  has  no  outlet,  the  vendor  by  im- 
plication of  law  grants  one  over  the  parcel 
of  which  be  retains  ownership.  It  passes  as 
an  appurtenance  to  the  parcel  expressly  con- 
veyed so  as  to  enable  the  grantee  to  have 
access  to  it  In  short,  a  private  way  of  neces- 
sity at  common  law  rests  in  grant  and  passes 
with  the  parcel  expressly  granted.  The  con- 
sideration paid  for  the  parcel  expressly 
granted  extends  to  and  embraces  the  appur- 
tenance. The  common-law  right  Is  wholly 
foreign  to  the  power  to  take  property  by  the 
exercise  of  eminent  domain.  The  one  pro- 
ceeds from  contract,  the  other  from  a  pro- 
ceeSing  In  invltum.  It  follows  that,  if  the 
argument  Is  sound  and  the  Legislature  is 
without  power  to  define  the  term  "private 
ways  of  necessity"  and  prescribe  the  proce- 
dure for  the  taking,  the  constitutional  pro- 
vision Is  without  meaning.  As  we  said  in 
an  earlier  case,  there  were  eminent  lawyers 
in  the  convention  which  framed  our  Consti- 
tution, and  they  will  be  presumed  to  have 
known  the  common-law  meaning  of  the  term 
and  to  have  intended  that  it  should  be  de- 
fined and  construed  so  as  to  give  it  vitality 
and  80  as  to  give  it  a  meaning  In  consonance 
with  the  subject  of  eminent  domain.  It  seems 
to  the  writer  that  in  the  beginning  it  should 
have  been  construed  to  mean  necessary  pri- 
vate ways.  But  in  the  case  of  Long  v.  Bill- 
ings, 7  Wash.  267,  34  Pac.  936,  it  was  held 
that  the  term  should  be  given  its  common- 
law  meaning  until  the  Legislature  had  de- 
fined It  and  established  a  procedure  for  mak- 
ing the  right  usable.  In  Healy  Lumber  Co. 
v.  Morris,  38  Wash.  490,  74  Pac.  681,  63  L. 
R.  A.  820,  99  Am.  St  Rep.  964,  the  principal 
question  considered  by  the  court  was  whether 
the  contemplated  use  was  a  "public  use," 
within  the  meaning  of  the  Constitution,  and 
whether  that  phrase  was  synonymous  with 
"public  benefits."  At  page  496  the  court  ad- 
verts to  the  fact  that  our  Constitution  makes 
it  a  judicial  question  whether  a  given  use  is 
in  fact  a  public  use.  At  pages  504  and  505 
the  court  recognizes  that  the  Legislature,  un- 
trammeled  by  constitutional  restraint,  may, 


in  the  exercise  of  Its  sover^gnty,  take  pri- 
vate property  for  private  use.  In  that  case, 
as  in  Long  v.  Billings,  the  court  adopted  the 
common-law  definition  of  the  phrase.  In 
Sultan  Ry.  &  Timber  Co.  t.  Great  Northern 
Ry.  Co.,  68  Wash.  604,  109  Pac.  320, 1020,  in 
referring  to  the  Healy  Lumber  Co.  Case,  w« 
said:  "In  this  connection,  however,  the  ap- 
pellant makes  the  contention  that  the  re- 
spondent had  no  legal  right  to  cross  its  trad: 
with  a  private  logging  road,  and  that  In 
consequence  it  gave  up  nothing  when  it 
surrendered  such  claim  of  right  The  case  ot 
Healy  Lumber  Co.  v.  Morris,  33  Wash.  ^, 
74  Pac.  681,  63  L.  R.  A.  820,  99  Am.  St  B^. 
064,  is  dted  as  sustaining  this  contention, 
but  we  cannot  think  the  case  conclusive  of 
the  question.  It  is  true  we  did  there  hold 
that  a  logging  company  performing  no  pablic 
function  was  without  power  to  condemn  a 
way  for  a  logging  road,  notwithstanding  the 
Legislature  had  purported  to  confer  on  it  that 
power,  but  the  question  of  the  right  of  a 
logging  company  to  condemn  for  such  a  wa; 
when  the  way  was  one  of  necessity  vas 
neither  presented  nor  decided.  The  Consti- 
tution (article  1,  1 16)  grants  the  right  to  take 
private  property  for  private  ways  of  neces- 
sity, and  it  was  open  to  the  respondent  to 
claim  that  the  conditions  then  existing  pre- 
sented a  sufiBcient  cause  for  the  exercise  of 
the  right  It  is  not  necessary  now  that  we 
inquire  bow  well-founded  was  this  claim. 
It  is  enough  that  the  parties  themsdves 
treated  it  as  a  right  and  contracted  with  ref- 
erence to  It"  Scfaulenbarger  y.  Johnstone, 
64  Wash.  202,  116  Pac.  843,  35  L.  R.  A  (N.  S.) 
941,  was  decided  before  the  passage  of  the 
act  of  1913,  and  follows  the  Healy  Lumber 
Co.  Case.  We  think  the  L^slatnre  acted 
within  its  constitutional  powers  in  defining 
a  private  way  of  necessity  and  establishing 
the  procedure  for  making  the  right  available; 
As  defined,  it  is  promotive  of  the  public  wel- 
fare in  that  it  prevents  a  private  individual 
from  bottling  up  a  portion  of  the  resources 
of  the  state.  In  Lambom  v.  Bell,  18  Cola 
846,  32  Paa  989.  20  L.  R.  A.  241,  in  con- 
struing a  constitutional  provision  identical 
In  language  with  ours,  the  court  said:  "It 
is  apparent  from  the  forgoing  provisions 
that  our  Constitution  is,  in  certain  par- 
ticulars touching  the  right  to  take  private 
property  for  private  use,  exceptional,  and 
for  certain  enumerated  uses  changes  the  ac- 
cepted rule  that  the  use  to  which  private 
property  may  be  condemned  must  be  pablic" 
In  Jones  &  Co.  t.  Yenable,  120  Ga.  1,  47  S.  EL 
549, 1  Ann.  Cas.  185,  private  parties  engaged 
in  the  business  of  quarrying  granite  were 
permitted  to  condemn  a  right  of  way  for  a 
private  railroad  across  the  land  of  anotber 
so  as  to  connect  the  quarry  with  a  pnWlc 
service  railroad.  The  court  conceded  that  the 
enterprise  was  purely  private.  The  (3eorgia 
Constitution  provided:  "In  cases  of  neces- 
sity private  ways  may  be  granted  upon  Just 
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compensation  being  first  paid  by  the  appli- 
cant" In  Sultan  Ry.  &  T.  Co.  t.  Great 
Xorthem  By.  Co.,  supra,  It  Is  said  that  "the 
C<)nstltution,  art  1,  S  16,  grants  the  right  to 
take  private  property  for  private  ways  of 
necessity."  This  statement  is  not  legally  ac- 
curate. The  Constitution  does  not  grant  the 
right  It  excepts  the  right  from  the  general 
prohibition  against  taking  private  property 
for  private  nse.  In  Oasaway  v.  Seattle,  52 
Wash.  444,  100  Fac.  991,  21  L.  R.  A.  (N.  S.) 
68,  we  said:  "The  power  to  condemn  land  is 
an  attribute  of  sovereignty.  It  Is  a  power 
recognized,  not  granted,  by  the  Constitution." 
The  word  "necessary"  means  reasonably 
necessary.  Samlsh  River  Boom  Co.  v.  Union 
Boom  Co.,  supra. 

The  respondents  have  cited  Tacoma  ▼. 
Nlsqually  Power  Co.,  67  Wash.  420,  107  Pac. 
199,  and  kindred  cases  from  this  court  In 
these  cases  the  question  before  the  court  was 
whether  the  contemplated  use  was  a  public 
one.  The  cases  have  no  reference  to  private 
ways  of  necessity.  The  respondents  have  al- 
so cited  a  line  of  cases  construing  Constitu- 
tions wlilch  provide  that  no  private  property 
Ehall  be  taken  for  public  use  without  Just 
compensation.  These. words  have  uniformly 
been  construed  as  equivalent  to  a  consti- 
tutional declaration  that  private  property, 
without  the  consent  of  the  owner,  shall  be 
taken  only  for  public  use,  and  then  only  up- 
on Just  compensation.  It  is  apparent  that 
such  cases  throw  no  light  upon  the  question 
at  bar.  Broad  language  may  be  found  in 
construing  such  constitutional  provisions,  but 
what  is  said  by  the  courts  must  be  read  in 
the  light  of  the  particular  constitutional  pro- 
vision under  consideration.  The  respondents 
hare  dted  Arnsperger  v.  Crawford,  101  Md. 
247,  61  AU.  413,  70  L.  R.  A.  497.  The  Con- 
stitution of  Maryland  provides:  "The  Gen- 
eral Assembly  shall  enact  no  law  authorizing 
private  property  to  be  taken  for  public  use, 
without  Just  compensation,  as  agreed  upon 
between '  parties,  or  awarded  by  a  Jury,  be- 
ing first  paid  or  tendered,  to  the  party  en- 
titled to  such  compensation."  In  construing 
this  provision  the  court  quoted  from  New 
Central  Coal  Co.  v.  Georgia  Creek  Coal  Co., 
37  Hd.  639,  as  follows:  "This  constitutional 
prohibition  is  but  declaratory  of  the  previous- 
ly existing  universal  law,  which  forbids  the 
arbitrary  and  compulsory  appropriation  o^ 
one  man's  property  to  the  mere  private  use  of 
another,  even  thongh  compensation  be  tender- 
ed." This  language,  if  accepted  literally, 
means  that  the  state,  in  the  absence  of  con- 
stitutional restraint  is  not  wholly  sovereign. 
It  is,  we  believe,  the  universally  accepted 
view  that  all  property  is  derived  from 
aodety.  Cooley's  Blackstone  (4th  Ed.)  voL  1, 
p.  434,  and  footnotes. 

In  State  ▼.  Ifountain  Timber  Co.,  135  Pac. 
645,  this  court  said:  "The  right  of  property 
is  a  legal  right  and  not  a  natural  right,  and 


it  mast  be  measured  always  by  reference  to 
the  rights  of  others  and  of  the  public."  If 
this  be  true,  then  there  can  be  no  universal 
law  which,  in  the  absence  of  constitutional 
restrictions,  forbids  a  state  from  providing 
for  the  condemnation  of  private  ways  of 
necessity  in  furtherance  of  the  development 
of  its  material  resources.  To  accept  the 
broad  language  used  in  the  Maryland  case 
would  be  to  hold  that  our  Constitution  is  it- 
self unconstitutional. 

[8]  The  taking  of  private  property  for  pri- 
vate use  for  the  promotion  of  the  general 
welfare  upon  due  notice  and  hearing  and  the 
payment  of  compensation  is  not  incompatible 
with  due  process  of  law  as  guaranteed  by  the 
federal  Constitution.  Head  v.  Amoskeag 
Mfg.  Co.,  113  U.  S.  9,  6  Sup.  Ct  441,  28  U 
Ed.  889. 

The  Judgment  is  reversed,  wltli  directions 
to  overrule  the  demurrer. 

CROW,  0.  J.,  and  ELLIS,  MAIN,  CHAD- 
WICK,  FTjLLERTON,  MORRIS,  MOUNT, 
and  PARKER,  JJ.,  concur. 


BARBRB  V.  HIBSCHMAN  et  oz. 

(Supreme  Court  of  Washington.    Jan.  24, 
1914.) 

1.  Biixs  Ann  Notes   (t  539*)— Actions   on 
Note— FiNniNQS  of  Faoiv-Sufficikncy. 

In  an  action  on  a  promissory  note,  where 
the  trial  court  made  specific  findings  of  fact, 
a  finding  that  the  note  was  given  for  a  valu- 
able consideration  is  suffidently  specific,  though 
the  court  was  required  to  make  findings  of  fact 
separately  stated. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1911-1913,  1934;  Dec. 
Dig.  J  639.*] 

2.  Appeal    and    Ebbob    (|    648*)— Rxoobd— 
Questions  Pbesented  fob  Review. 

In  the  absence  of  a  statement  of  facts,  the 
appellate  court  cannot  determine  whether  find- 
ings by  the  trial  court  were  unsupported  by 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  2433-2440;  Dec.  Dig.  i 
64a*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  C.  M.  Barbre  against  H.  J.  Hib- 
schman  and  wife.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    AfiSrmed. 

H.  J.  Hibschman  and  B.  D.  Relter,  both  of 
Spokane,  for  appellants.  Smith  &  Mack,  of 
Spokane,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  upon  a  promissory 
note.  The  defense  pleaded  was  want  of  con- 
sideration for  the  note.  The  cause  was  tried 
to  the  court  without  a  Jury,  and  the  court 
made  findings  of  fact  one  of  which  is  as  fol- 
lows: "That  on  November  6,  1910,  the  de- 
fendant H.  J.  Hibschman,  for  a  valuable  con- 
sideration,   made,    executed,    and    delivered 
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to  the  plaintiff  tliat  certain  promissory  note. 
*  •  *  "  A  judgment  was  entered  in  favor 
of  the  plaintiff  for  the  amount  of  the  note, 
with  Interest  The  defendants  have  ap> 
pealed. 

[1]  The  appellants  argue  hot  one  point,  to 
the  effect  that  It  was  the  duty  of  the  court 
upon  request  of  the  appellants  to  make  a  spe- 
dflc  finding  of  the  facts  constituting  the  con- 
sideration. It  Is  argued  that  the  finding  "for 
a  valuable  consideration"  la  too  general.  If 
we  concede  that  It  was  the  duty  of  the 
court  to  make  findings  of  fact  separately 
stated.  It  is  too  plain  for  argument  that  the 
finding  In  this  case  was  sufficient  It  was 
clearly  not  the  duty  of  the  court  to  set  out 
in  the  findings  what  the  consideration  con- 
sisted of,  whether  money,  property,  services, 
or  other  tilings  of  that  character.  The  find- 
ing that  the  consideration  was  a  valuable 
one  is  the  ultimate  fact  and  was  clearly  suffi- 
cient. 

[2]  No  statement  of  facts  is  brought  here, 
and  it  Is  therefore  Impossible  for  this  court 
to  determine  whether  the  court  erred  In  con- 
cluding that  the  consideration  was  a  valu- 
able one  or  not 

There  is  no  merit  in  the  appeal. 

The  Judgment  is  therefore  affirmed. 

CROW,  C.  J.,  and  FULLBRTON,  MORRIS, 
and  PARKBR,  JJ.,  concur. 


TESTERA  et  ux.  y.  RICHARDSON  et  aL 
(Supreme  Court  of  Washington.    Jan.  10, 1914.) 

Usury  (S  56*) — What  Conbtitutes. 

Where  a  chattel  mortgagor,  who  gave  a 
mortgage  to  secure  a  note  bearing  12  per  cent 
interest,  paid  the  agent  of  the  mortgagee  for 
his  services  in  obtaining  a  release  of  a  prior 
mortgage  and  in  preparing  the  mortgage  and 
note  in  suit,  and  the  payment  was  only  a  rea- 
sonable compensation  for  the  services,  such  pay- 
ment cannot  be  considered  as  a  commission  to 
the  broker  effecting  the  mortgage  and  render- 
ing the  transaction  usurious,  under  Rem.  &  BaL 
Code,  I  6251. 

[Ed.  Note. — ^For  other  cases,  see  Usury,  Cent 
Dig.  li  122-127 ;   Dec.  Dig.  §  56.*] 

Department  2.  Appeal  from  Superior 
Court  King  County ;   Everett  Smith,  Judge. 

B.  Richardson  and  another  were  proceed- 
ing to  foreclose  a  chattel  mortgage  by  notice 
and  sale,  and  the  mortgagors,  James  Testera 
and  wife,  transferred  the  proceedings  to  the 
superior  court  From  a  Judgment  for  the 
mortgagees,  the  mortgagors  appeaL  Af- 
firmed. 

Herbert  E.  Snook,  of  Seattle,  for  appel- 
lants. W.  W.  Felger,  of  Seattle,  for  re- 
spondents. 

MOUNT,  jr.  The  respondent  B.  Richard- 
son was  proceeding  by  notice  and  sale  to  fore- 
close a  chattel  mortgage  to  satisfy  a  note  ex- 
ecuted by  the  appellanta  The  appellants 
thereupon  transferred  the  proceedings  to  the 


superior  court  for  the  purpose  of  oontestiog 
the  amount  claimed  to  be  due  upon  the  note 
on  the  ground  of  usury.  The  trial  court  con- 
cluded that  the  note  was  not  usurious  and  en- 
tered a  decree  of  foreclosure.  This  appeal  U 
prosecuted  from  that  decree. 

The  appellants  maintain  that  the  note  was 
usurious.  This  is  the  only  question  pre- 
sented. 

It  appears  that  the  appellants  in  Octsber, 
1910,  borrowed  the  sum  of  $65  from  the  re- 
spondent B.  Richardson.  The  respondent 
was  acting  through  her  agent  J.  W.  Riebard- 
Bon.  In  applying  for  the  loan,  the  appellants 
offered  as  security  a  chattel  mortgage  upoa 
a  piano.  Before  accepting  the  security,  3. 
W.  Richardson  desired  to  see  the  piano  and 
to  make  an  examination  and  appraisement 
thereof,  and  also  desired  that  the  county 
records  should  l>e  examined  as  to  the  title 
to  the  piano.  It  was  also  necessary  to  pre- 
pare a  mortgage  and  have  the  same  acknowl- 
edged. It  was  also  necessary  to  obtain  a 
release  from  a  prior  mortgage  upon  the  pi- 
ano. J.  W.  Richardson  agreed  to  perform 
these  services  for  $5,  which  the  appellants 
agreed  to  and  did  pay.  The  note  for  $65, 
for  which  the  security  was  given,  bore  in- 
terest at  the  rate  of  12  per  cent  per  an- 
num. 

It  is  argued  by  the  appellants  that,  be- 
cause this  $5  was  paid  to  J.  W.  Richardson, 
the  note  was  thereby  made  usurious  under 
the  statute  (section  6251,  Rem.  &  BaL  Code). 
The  appellants  rely  upon  the  case  of  Ridg- 
way  v.  Davenport  37  Wash.  134,  TO  Pac 
606.  In  that  case  the  statute  is  quoted  in 
fulL  We  there  held  that  where  a  broker 
loans  money  of  the  principal  and  deducts  a 
stun  by  way  of  commissions  in  excess  of  the 
legal  interest  the  note  is  thereby  made  usuri- 
ous under  the  statute.  But  in  this  case  there 
was  no  deduction  for  commissions  for  mak- 
ing the  loan.  The  $5  paid  by  the  appellants 
to  J.  W.  Richardson  was  paid  for  his  se'Tices 
In  examining  the  piano,  in  examining  the 
county  records,  in  preparing  the  note  and 
mortgage,  and  for  the  notary's  fee  for  tak- 
ing the  acknowledgment  of  the  same,  and 
for  filing  a  release  of  a  prior  mortgage.  In 
order  to  accomplish  these  results,  it  was 
necessary  to  expend  some  time  and  money 
in  traveling  from  place  to  place.  The  trial 
court  found  that  these  services  were  render- 
ed to  the  appellants  at  their  request;  that 
the  fee  charged  therefor  was  reasonable  and 
not  a  commission  for  making  the  loan ;  and 
for  that  reason  held  that  the  payment  there- 
of did  not  make  the  note  usurious.  We  are 
satisfied  that  this  ruling  was  correct  and 
that  the  case  of  Ridgway  v.  Davenport,  so- 
pra,  does  not  control  in  tills  case. 

If  the  money  paid  by  the  appellants  to  J. 
W.  Richardson  conld  be  held  to  be  unrea- 
sonable or  In  the  nature  of  a  commission  for 
making  the  loan,  the  case  of  Ridgway  v. 
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Davenport,  snpra,  would  controL  But  we  are 
sa  tlsfied,  and  the  court  found,  that  the  serv- 
ices performed  were  performed  tot  the  op- 
pellants  and  were  reasonably  worth  the 
amount  which  the  appellants  agreed  to  and 
did  pay,  and  the  money  paid  was  not  for  a 
conamisslou. 
The  judgment  Is  therefore  affirmed. 

CKOW,   C.  J.,  and  PARKER,  FULLER- 
TON,  and  MORRIS,  JJ.,  concur. 


PRESSENTIN  v.  HAWKBYE3  TIMBER  CO. 
(Supreme  Court  of  Washington.    Jan.  17,  1914.) 

Frauds,  Statute  of  (|  23*)— Debt  of  Anoth- 

KB — Orai.  Promibk  to  Pat. 

Plaintiff  sued  for  merchandise  furnished  to 
N.,  who  had  a  contract  to  deliver  shingle  bolts 
to  defendant  at  a  fixed  price  per  cord.  Plaintiff 
testified  that  the  defendant's  superintendent  in- 
structed him  to  deliver  the  goods  to  N.,  and  that 
"the  account  would  be  taken  care  of" ;  that  "if 
yon  make  right  prices  to  go  ahead  and  sell  him ; 
that  we  will  see  that  you  get  the  money."  Held, 
that  such  proof  showed  only  a  collateral  under- 
taking to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  and,  not  being  in  writing, 
'was  void  under  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |J  18,  19;  Dec.  Dig.  |  23.*] 

Department  1.  Appeal  from  Superior 
Court,  Skagit  County;    J.  P.  Houser,  Judge. 

Action  by  P.  V.  Preasentln,  doing  business 
as  the  Marblemonnt  Mercantile  Company, 
asalnst  the  Hawkeye  Timber  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  with  directions  to  dismiss. 

Winfield  R.  Smith,  of  Seattle,  for  appel- 
lant. Hard  ft  Hllen,  of  Mt  Vernon,  for  re- 
spondent. 

GOSE,  J.  TUs  is  a  suit  to  recover  a  bal- 
ance alleged  to  be  due  on  an  open  account 
for  goods,  wares,  and  merchandise.  It  is 
alleged  that  the  goods  were  sold  In  Skagit 
county  in  this  state  to  the  Hawkeye  Timber 
Company,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Iowa,  and 
doing  business  In  this  state;  that  the  Iowa 
corporation  in  December,  1911,  disincorporat- 
ed; that  its  stockholders  organized  the  de- 
foidant  corporation  under  the  laws  of  this 
state,  under  the  same  name,  with  the  same 
stockholders,  the  same  officers,  the  same  as- 
sets as  the  old  corporation;  that  the  Wash- 
ingtcm  corporation  -Is  the  same  business  en- 
tity ;  and  that  It  assumed  all  the  debts  and 
liabilities  of  its  predecessor.  The  defendant 
Joined  issue  on  the  alleged  sale  to  its  prede- 
cessor. The  case  was  tried  to  the  court,  re- 
sulting in  a  Judgment  for  the  plaintiff.  The 
defendant  has  appealed. 

The  facts  in  brief  are  these:  In  Decem- 
ber, 1909,  and  for  nearly  two  years  there- 
after, the  Iowa  corporation  was  operating  a 
sblngle  mill  In  Skagit  county.  On  the  date 
stated  one  Norlln   contracted  to   deliver   It 


shingle  bolts  at  a  fixed  price  per  cord.  The 
goods  in  controversy  were  delivered  to  Nor- 
lln. The  respondent  claims  that  the  Iowa 
corporation,  through  Its  local  superintendent, 
promised  to  pay  for  the  goods.  This  the  ap- 
pellant denies. 

The  respondent  testified  that  the  superin- 
tendent of  the  Iowa  company  told  him  to  de- 
liver the  goods  to  Norlln,  and  that  "the  ac- 
count would  be  taken  care  of."  He  also  said 
that  the  superintendent  told  him:  "If  you 
make  right  prices  to  go  ahead  and  sel'  nlm ; 
that  we  will  see  you  get  the  money.'  Fol- 
lowing this  he  said:  "That  Is  all  he  said; 
for  me  to  furnish  Norlln  with  the  stuff  and 
they  would  pay  the  bill."  After  the  respond- 
ent had  closed  his  case,  he  was  recalled  for 
further  cross-examination,  and  was  asked: 
"Question:  That  is  not  In  reference  to  a 
talk  you  now  say  you  and  he  bad  in  De- 
cember, 1909,  before  this  account  with  Nor- 
lln began?  Answer:  He  simply  told  me  to 
let  Norlln  have  the  stuff  and  they  would 
take  care  of  the  account" 

From   December,   1909,   until  August  29, 

1910,  the  company  paid  for  the  goods  pur- 
chased by  and  delivered  to  Norlln.  The  ac- 
counts were  sent  direct  to  the  company.  The 
charges  were  made  to  the  company  by  Nor- 
lln. On  the  date  last  mentioned  the  com- 
pany wrote  the  respondent  as  follows:  "We 
are  inclosing  check  for  $126  covering  orders 
forwarded  by  you.  In  future  Instead  of 
sending  Ed  Norlin's  lilU  to  this  office,  hand 
the  bill  to  him  and  he  will  give  you  an  or- 
der for  the  full  amount"  (The  italics  are 
ours.)      Thereafter,   and  until  about  July, 

1911,  the  company  paid  Norlin's  orders 
drawn  upon  it  in  favor  of  the  respondent  It 
refused  to  honor  his  orders  for  goods  deliv- 
ered during  the  months  of  July  and  August 
1911,  because  Norlln  was  overdrawn. 

The  respondent's  several  versions  of  the 
promise  bring  the  case  within  the  statute  of 
frauds.  "Every  special  promise  to  answer 
for  the  debt  default  or  misdoings  of  anoth- 
er person"  shall  be  void  unless  the  contract 
or  promise  Is  in  writing.  Rem.  &  Bal.  Code, 
i  5289.  Every  statement  of  the  promise  ex- 
cept the  third  is  clearly  collateral.  The 
case  is  controlled  by  Goldle-Klenert  Distrib- 
uting Co.  V.  Bothwell,  67  Wash.  264, 121  Pac. 
60,  Ann.  Cas.  1913D,  849.  In  that  case  an 
appeal  was  taken  from  a  Judgment  entered 
upon  a  demurrer  to  the  complaint  The  com- 
plaint alleged  that  the  defendant  promised 
to  "pay,"  "become  responsible  for,"  and  "In- 
demnify and  bold  [the  appellant]  harmless." 
This  was  held  to  fall  within  the  ban  of  the 
statute;  the  court  saying:  "Viewing  the  com- 
plaint as  an  entirety,  without  selecting  par- 
ticular words  or  phrases  and  giving  them 
undue  weight  prominence,  or  emphasis,  we 
are  of  the  opinion  that  the  alleged  promise 
offends  the  statute." 

If  the  Iowa  corporation  directed  the  re- 
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spondent  to  famish  Norlin  wltb  goods  and 
expressly  promised  to  pay  for  them,  the  re- 
spondent should  have  been  able  to  make  a 
clear  and  consistent  statement  of  the  trans- 
action. This  he  seemed  nnable  to  do,  or  at 
least  failed  to  do.  In  three  statements  he 
made  the  promise  coUatoral  and  within  the 
statute;  in  one  he  made  it  direct  and  with- 
out the  statute. 

In  Skinner  y.  Ck>nant,  2  Vt  453,  21  Am. 
Dec.  554,  an  agreement  "to  see  Conant  paid 
if  Andrus  hired  him"  was  held  to  be  col- 
lateral. In  Wagner  v.  Hallack,  3  Colo.  176, 
it  was  held  that  the  promise,  "We  will  see 
the  article  paid  for,"  or  equivalent  words, 
imports  a  collateral  undertaking  and  falls 
within  the  ban  of  the  statute.  In  Swigart  v. 
Gentert,  63  Neb.  157,  88  N.  W.  168,  a  prom- 
ise "that  he  would  see  that  the  plaintiff  re- 
ceived his  pay"  was  held  to  be  collateral. 
In  that  case  the  court  said:  "But  the  prom- 
ise to  see  the  debt  of  another  paid,  although 
it  is  the  basis  of  extending  credit,  la  still 
within  the  statute  of  frauds."  A  promise  to 
"pay  or  see  that  I  had  my  pay"  was  held  to 
otFend  against  the  statute.  Haverly  t.  Mer- 
cur,  78  Pa.  257. 

The  respondent  cites  Davies  t.  Carey,  72 
Wash.  537,  130  Pac.  1137.  In  that  case  there 
was  a  direct  promise  to  pay  the  vendor  for 
the  goods.  The  respondent  also  cites  a  line 
of  cases  where  the  vendee  had  promised  the 
vendor  to  pay  a  given  sum  of  money  to  a 
third  party  as  a  part  of  the  purchase  price 
of  the  subject-matter  of  the  transaction. 
These  cases  are  clearly  distinguishable.  In 
such  cases  the  vendee  merely  promised  to 
pay  his  own  debt. 

The  respondent  also  suggests  that  the  ac- 
count was  carried  on  his  books  against  the 
Hawkeye  Timber  Company.  He  admits,  how- 
ever, that  the  appellant  had  no  notice  of  this 
fact.  The  record,  taken  as  a  whole,  shows 
that  the  appellant  treated  the  sales  as  hav- 
ing been  made  to  Norlin.  This  view  is  made 
prominent  by  the  letter  of  August  29,  1910, 
in  which  the  account  is  referred  to  as  Nor- 
lln's  account. 

We  think  the  promise  was  a  collateral  one 
and  within  the  statute.  The  Judgment  is 
therefore  reversed,  with  directions  to  dis- 
miss. 

CROW,  O.  J.,  and  ELLIS,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


CULVER  et  al.  v.  OULLITON  et  ah 

(Supreme  Court  of  Washington.    Jan.  22, 1914.) 

1.  CoNTBAOIS  (8  176*)— CONSTBUCTION— QOM- 
TIONS  FOB  JUBT. 

In  an  action  for  breach  of  a  contract  by 
which  plaintiffB  were  employed  to  do  concrete 
work,  evidence  held  to  make  a  question  for 
the  jury  as  to  whether  the  contract  was  for  the 
doing  of  1,8(X)  cubic  yards  or  all  the  concrete 


work  on  10  miles  of  railroad,  which  proved  to 
be  much  less. 

[Ed.  Note. — For  other  cases,  see  CJontracts, 
Cent  Dig,  M  767-770.  917.  956.  979.  1041, 
1097,  isas;    Dec.  Dig.  {  176.»] 

2.  CONTBACTS  (i  323*)— AonoHs  tob  Bbeach 

— QXJESTIONS  FOE    JUBT. 

_  In  an  action  for  breach  of  a  contract,  by 
which  plaintiffs  were  employed  to  do  concrete 
work,  and  which  defendants  alleged  plaintiffs 
abandoned,  where  plaintiffs  testified  that  they 
were  told  by  the  engineer  when  they  quit  work 
that  there  might  be  160  yards  more  of  concrete 
work,  but  that  they  were  also  told  that  under 
the  modified  plans,  there  was  practically  no 
concrete  work,  the  inconaistency  in  their  tesd- 
mony  as  to  whether  they  understood  that  there 
were  160  yards  more  should  have  been  left  to 
the  jury. 

(Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1311, 1849,  1466,  1543-154^  1827. 
1827%  ;   Dec.  Dig.  (  ffi3.*] 

8.  CoNTBACTS  (I  294*)— Pkbtobicancb— Sum- 

cnsNCT. 

A  party  must  substantially  perform  a  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent   Dig.   SS  1352,   1357-1361;    Dec.  Dig.  1 

4.  CoRTBACTS  (i  323*)— Actions  voh  Breach 

— Qdebtions  fob  Jubt. 

In  an  action  for  breach  of  a  contract,  by 
which  the  evidence  tended  to  show  plaintifi 
were  employed  to  do  1,800  cubic  yards  of  con- 
crete work,  in  which  defendants  alleged  that 
plaintiffs  abandoned  the  contract  and  it  appE>ar- 
ed  that,  when  plaintiffs  quit  work,  after  doing 
119  cubic  yards,  there  were  at  most  approxi- 
mately 160  yards  more,  it  could  not  be  declared 
as  a  matter  of  law  that  defendants  substantially 
performed  the  contract  by  tendering  such  160 
yards;  and  hence  this  question  should  have 
been  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  1311,  1349.  146611643-1548, 1827, 
1827%  ;   Dec.  Dig.  {  323.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  Henry  L.  Kennan,  Judge. 

Action  by  George  E.  Culver  and  another 
against  Charles  C.  Culllton  and  others,  co- 
partners doing  business  as  Culllton  Bros. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Reversed. 

Robertson  &  Miller,  of  Spokane,  for  appel- 
lants. Alex.  M.  Winston,  of  Spokane,  for  re- 
spondents. 

GOSB,  J.  This  Is  an  action  for  damages 
flowing  from  an  alleged  breach  of  contract 
After  all  the  evidence  had  been  submitted, 
upon  the  motion  of  the  defendants  the  ronrt 
withdrew  the  case  from  the  Jury  and  entered 
a  Judgment  In  favor  of  the  defendants  for 
the  amount  of  their  counterdaim.  The  plain- 
tiffs have  appealed. 

The  complaint  in  substance  alleges  that 
the  appellants  entered  into  a  contract  witb 
the  respondents,  wherein  and  whereby  the 
appellante  agreed  to  do  1,800  cubic  yards  of 
concrete  work  for  the  respondents  on  « 
branch  of  the  Canadian  Pacific  Railway  CJom- 
pany  in  British  Columbia,  at  a  fixed  price 
per  yard;  that  the  respondents  agreed  to 
furnish  the  appellante  that  amount  of  con- 
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Crete  work,  that  the  respondents  furnished 
them  only  119  yards  of  concrete  work,  and 
tailed  and  refused  to  furnish  them  any  more 
work,  and  that  the  appellants  would  have 
made  a  profit  of  $3.60  per  yard.  The  answer 
alleges  affirmatively  that  the  respondents 
had  a  contract  with  the  railway  company  in 
British  Columbia,  whereby  they  had  agreed 
to  do  the  concrete  and  bridging,  as  per  sped- 
flcatlona  attached  to  the  contract,  upon  10 
miles  of  the  railroad;  that  at  the  time  of 
entering  into  the  contract  with  the  appel- 
lants, it  was  supposed  that  the  amount  of 
concrete  work  would  be  approximately  1,800 
yards;  that  they  did  not  agree  to  furnish 
the  appellants  any  fixed  amount  of  concrete 
work,  but  that  they  gave  the  appellants  a 
sabcontract  to  furnish  the  material  and  per- 
form the  labor  for  all  the  concrete  work  on 
the  10  miles  of  railroad ;  that  the  appellants 
commenced  work  under  the  contract  on  the 
let  day  of  July,  1912,  and  that  on  the  5th 
day  of  September  following  they  abandoned 
and  refused  to  complete  their  contract.  It 
is  further  alleged  that  the  appellants  com- 
pleted 119  yards  of  the  contract,  and  that 
the  respondents  have  overpaid  them  for  such 
work  to  the  extent  of  $549.35,  for  which 
amount  they  pray  Judgment  It  is  also  al- 
leged that  the  appellants  agreed  with  the  re- 
spondents that  they  were  indebted  to  them, 
and  that,  as  soon  as  the  amount  could  be  as- 
certained, they  would  pay  it  The  new  mat- 
ter in  the  answer  was  traversed  in  the  reply. 
[1]  The  appeal  presents  but  one  question, 
viz.:  Should  the  case  have  been  submitted 
to  the  lary  under  proper  instructions?  We 
think  it  should.  The  appellants,  in  substance, 
testifled  that  the  contract  was  verbal;  that 
it  was  made  in  Spokane;  that  the  respond- 
ents guaranteed  that  there  would  be  at  least 
1,800  yards  of  concrete  work;  that  the  re- 
spondents later  told  them  that  the  plans 
were  ready,  and  requested  them  to  go  to 
British  Columbia  and  commence  work ;  that 
tbey  did  so;  that  after  completing  119  yards, 
they  were  informed  by  the  respondents  that 
there  was  no  more  concrete  work;  and  that 
tbey  then  went  away.  The  respondents'  tes- 
timony Is  to  the  effect  that  they  did  not 
guarantee  any  particular  amount  of  work, 
bnt  that  the  appellants  took  a  subcontract 
to  do  aU  the  concrete  work  on  10  miles  of 
the  railroad,  should  the  same  be  more  or  less, 
and  that  the  respondents'  contract  with  the 
railroad  company  provided  that  the  plans 
and  specifications  were  subject  to  change  and 
modification  by  the  railroad  company's  engi- 
neer, and  that  the  appellants  so  understood 
It.  The  appellants  meet  this  by  saying  that 
they  made  their  contract  without  any  refer- 
ence to  the  contract  between  the  respondents 
and  the  railroad  company.  They  further  say 
that  they  did  not  settle  the  counterclaim 
which  the  appellants  are  asserting,  and  that 
fhey  did  not  agree  to  pay  it    The  respond- 


ents also  claim  that  after  the  appellants 
went  to  British  Columbia,  they  prepared  du- 
plicate written  contracts,  embodying  their 
version  of  the  contract  which  they  made  with 
the  appellants;  that  they  submitted  them 
to  the  appellants,  and  that  they  agreed  to, 
but  did  not,  sign  them.  AU  these  questions 
should  have  been  submitted  to  the  Jury  under 
proper  instructions. 

[2, 1]  The  respondents  also  assert  that  the 
appellants  admit  that  when  they  quit  woi^ 
they  were  informed  that  there  were  about 
160  yards  of  concrete  work,  according  to 
the  railroad  company's  plans  as  modified  by 
its  engineer.  The  appellants  meet  this  by 
saying  that  the  railroad  engineer  told  them 
that  there  might  be  that  amount  and  that 
he  also-  said  to  them  that,  under  the  modified 
plans,  there  was  practically  no  concrete 
work.  There  seems  to  be  an  inconsistency  in 
the  testimony  of  the  appellants  as  to  whether 
they  understood  before  qaitUng  that  there 
were  160  yards  of  concrete  work.  The  Jury 
should  have  been  called  upon  to  reconcile 
this  seeming  inconsistency.  It  does  not  pre- 
sent a  law  question.  The  rule,  however,  is 
that  a  party  must  substantially  perform  his 
contract  9  Cyc.  602,  603t  Pallman  v.  Smith, 
135  Pa.  188,  19  Aa  891. 

[4]  If  it  be  conceded  that  the  appellants 
quit  work  knowing  that  there  were  approxi- 
mately 100  yards  of  concrete  work,  which,  as 
they  assert  was  so  situated  that  a  loss  would 
result  from  doing  it  the  question  as  to  wheth- 
er there  was  a  substantial  performance  of 
the  contract  on  the  part  of  the  respondents 
is  one  of  mixed  law  and  fact  It  certainly 
cannot  be  declared  as  a  matter  of  law  that 
the  tender  of  160  yards  of  concrete  work  so 
situated  is  a  substantial  performance  of  a 
contract  which  guarantees  a  balauce  of  ap- 
proximately 1,700  yards.  All  of  these  ques- 
tions should  have  been  submitted  to  the  Jury 
under  proper  instructions. 

The  Judgment  is  reversed. 

CROW,  G.  J.,  and  ELUS  and  MAIN,  JJ., 
concur. 


GOLD  EIDGB  MINING  ft  DEVELOPMENT 

CO.  v.   RICE. 
(Supreme  Court  of  Washington.    Jan.  17,  1914.) 

1.  PUTADINO  (i  427*)— OBJECTIOHS— ISBUBS  — 

CouNTEBCLAUi— Evidence. 

Where  a  counterclaim  was  proved  by  evi- 
dence admitted  without  objection,  it  was  imma- 
terial that  it  was  not  pleaded  under  the  rule 
that  the  issues  shall  be  regarded  as  broad  aa  the 
evidence. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  Si  1428-1482;   DecTbig.  S  427.*] 

2.  Estoppel  (f  66*)  —  Saue  or  Stock  —  Ac- 
counting TO  OwNEB— Note  fob  Pbice. 

Where  plaintiff  corporation  sold  certain  of 
its  stock  belonging  to  defendant  and  accepted 
the  note  of  the  purchaser  for  the  price,  there- 
after using  it  as  collateral  and  claiming  to  own 
it,  the  corporation  could  not  deny  its  liability 


•For  oth«r  ca««s  uc  Mine  topic  and  Mctloa  NUHBBR  in  Dm.  Dig.  *  Am.  Die.  Key-No.  Serta*  &  Rep'r  IndaxM 


Digitized  by  LjOOQIC 


1002 


187  PACIFIC  BEPORTEB 


(Wash. 


to  account  for  the  price  on  the  ground  that  the 
note  had  not  been  paid. 

[Eid.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  S§  159-162 ;   Dec.  Dig.  |  66.*] 

3.  CoBPOBATiONS  (g  99*)— Acts  op  OmcERs— 

PUBCHASE   OF  pBOPEBTY  FBOM   ObOANIZEBS — 

Stock  Issue— Validity. 

Defendant  having  a  bond  for  title  to  certain 
mining  claims  in  which  H.  was  interested,  they 
with  S.  organized  plaintiff  corporation,  electing 
defendant  president  and  general  manager  and  H. 
secretary  and  treasurer,  they  with  S.  constitut- 
ing the  corporation's  trustees.  The  minute  book 
showed  that  H.  made  a  written  offer  to  assign 
the  bond  to  the  corporation  for  200,000  shares 
of  its  capital  stock,  100,000  to  himself  and  an- 
other 100,000  to  defendant:  that  the  corpora- 
tion "unanimously  accepted '  the  proposal,  and 
directed  the  secretary  to  issue  the  stock  on  the 
assignment  of  the  bond,  which  was  duly  assigned 
and  filed  for  record.  Held,  that  such  transac- 
tion was  valid  between  the  parties,  and  offended 
no  rule  of  public  policy,  though  defendant  and 
H.  were  on  both  sides  of  the  bargain  when  made, 
and  that  the  corporation  could  not  successfully 
claim  that  the  stock  so  issued  to  defendant  was 
without  consideration. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig.  §§  441  116;  Dec.  Dig.  f  99.*] 

4.  Estoppel  (i  65*)  —  Sale  ot  Stock  — 
Validitt— Right  to  Dent. 

Where  a  corporation  sold  certain  of  its 
stock  belonging  to  defendant,  and  thereafter  re- 
ceived and  held  the  proceeds  of  the  sale,  it  was 
estopped  to  deny  the  validity  thereof. 

[Eid.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  |S  165-158;   Dec.  Dig.  i  65.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  E.  H.  Sullivan,  Judge. 

Action  by  the  Gold  Ridge  Mining  &  Devel- 
opment Company  against  H.  J.  Rice.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  with  directions. 

N.  C  Bardsley  and  F.  H.  Witt,  both  of 
Spokane,  for  appellant  M.  O.  Reed,  of  Col- 
fax, Willis  B.  Reed,  of  Madison,  Neb.,  and 
Robertson  &  Miller,  of  Spokane,  for  respond- 
ent 

60SB,  J.  This  action  was  brought  to  re- 
cover $1,663.59  from  the  defendant,  which  It 
is  alleged  he  drew  from  the  bank  account  of 
the  plaintiff  in  excess  of  the  amount  due  him 
for  his  services  as  its  general  manager.  The 
answer  is  in  effect  a  general  denial.  The 
court  found  that  the  defendant  had  drawn 
from  the  plainttff's  bank  account  $1,030.29  in 
excess  of  the  amount  due  him,  and  entered  a 
Judgment  against  him  for  that  amount,  with 
interest  and  costs  of  suit  The  defendant 
has  appealed. 

The  appellant  asserts  a  counterclaim  of 
$1,500,  the  proceeds  of  7,000  shares  of  his 
8to<&  which  were  sold  by  the  respondent's 
secretary  and  treasurer  with  the  consent  of 
the  appellant,  retained  by  the  respondent 
under  an  agreement  that  the  appellant  could 
draw  against  it  The  respondent  meets  this 
claim  in  four  ways:  (a)  That  the  counter- 
claim is  not  pleaded;  (b)  that  the  appellant 
paid  nothing  for  his  stock ;  (c)  that  the  sale 
of  the  stock  to  the  extent  of  $1,000  is  repre- 


sented by  a  note  wbldi  has  not  been  paid; 
and  (d)  that  the  sale  of  appellant's  stock  is 
not  binding  upon  respondent 

[1]  In  respect  to  the  contention  that  the 
counterclaim  is  not  pleaded,  it  is  sufficient  to 
say  that  the  evidence  was  admitted  without 
objection,  and  under  the  uniform  decisions 
of  this  court  the  issues  became  as  broad  as 
the  evidence. 

[2]  Upon  the  third  contention  that  $1,000 
of  the  stock  is  represented  by  an  unpaid 
note,  the  evidence  shows  that  the  note  was 
drawn  in  favor  of  the  respondent,  that  it  was 
using  it  as  collateral  at  the  time  of  the  trial, 
and  that  it  claims  to  own  it 

[3]  The  principal  contention  is  that  the  ap- 
pellant paid  nothing  for  the  stock,  and  hence 
that  he  was  not  entitled  to  the  proceeds  of 
the  7,000  shares  which  represent  the  $1,500. 
This  was  the  view  taken  by  the  trial  court 
The  facts  In  brief  are  these:  The  appellant 
held  a  bond  upon  the  "Wonder"  group  of 
mining  claims  situate  in  the  Ten  Mile  mbi- 
ing  district  in  Idaho  county  in  the  state  of 
Idaho.  One  A.  A.  Hammer,  although  not 
named  in  the  bond,  appears  to  have  had  some 
interest  with  the  appellant  The  appellant, 
Hammer,  and  one  Stone  organized  the  re- 
spondent corporation.  They  were  its  first 
trustees.  The  appellant  was  elected  presi- 
dent and  general  manager,  and  contlnned  in 
that  capacity  until  January  22,  1912.  Ham- 
mer was  elected  its  secretary  and  treasnier, 
and  held  these  offices  at  the  time  of  the  trial. 
The  minute  book  of  the  respondent  shows 
that  Hammer  made  a  written  offer  to  the 
respondent  to  assign  the  bond  to  it  for  200,000 
shares  of  its  capital  stock,  100,000  to  himself 
and  100,000  to  appeUant,  its  capital  stock  be- 
ing 300,000  shares,  the  respondent  "to  assume 
and  carry  out  all  the  terms  of  said  bond 
*  *  *  and  that  said  bond  be  taken  in  fall 
payment  of  the  subscription  of  said  Hammer 
and  Rice."  The  minute  book  shows  that  the 
respondent  "unanimously  accepted"  the  pro- 
posal, and  directed  the  secretary  to  issue  the 
stock  upon  the  assignment  of  the  bond.  The 
bond  was  assigned  and  later  duly  filed  for  rec- 
ord. The  rights  of  creditors  are  not  involved. 
The  appellant  and  Hammer  were  upon  both 
sides  of  the  bargain.  The  respondent  was  also 
represented  by  its  third  trustee.  No  one  was 
wronged,  and  no  rule  of  public  policy  was 
violated.  The  holders -'of  the  bond  knew 
what  they  were  selling,  and  the  respondent 
knew  precisely  what  it  was  buying.  The 
deal  was  made  in  the  open,  and  the  transac- 
tion was  valid  as  between  tbe  partiea  In- 
land Nursery,  etc.,  Co.  v.  Rice,  57  Wash.  67, 
106  Pac.  499;  Old  Dominion,  etc.,  Co.  t. 
Lewisohn,  210  U.  S.  206,  28  Sup.  Ct  634,  52 
L.  Ed.  1025;  KeUerman  t.  Maier,  U6  CaL 
416,  48  Pac.  377. 

[4]  It  is  further  suggested  that  the  sale  of 
tbe  appellant's  stock  is  not  binding  upon  the 
respondent    It  suffices  to  say  that  It  recelv- 
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ed,  and  stlU  holds,  the  proceeds  of  the  sale. 
Harvey  v.  Sparks  Bros.,  45  Wash.  578,  88 
Pac.  1108. 

The  respondent  received  the  proceeds  from 
the  sale  of  the  appellant's  stock  on  the  3d 
day  of  January,  1911.  The  appellant  is  en- 
titled to  a  Judgment  against  the  respondent 
for  $1,500,  with  interest  from  the  3d  day  of 
January,  1911,  at  the  legal  rate,  less  $1,030.- 
29,  with  legal  interest  from  the  22d  day  of 
January,  1912. 

The  Judgment  Is  reversed,  with  directions 
to  enter  a  Judgment  in  harmony  with  this 
opinion. 

CROW,  G.  J.,  and  ELLIS,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


MANHATTAN  CO.,  Inc.,  v.  UNITED  STATES 
FIDELITY  &  GUARANTY  CO. 

(Sapreme  Court  of  Washington.    Jan.  17,  1914.) 

1.  Pbinctpai.  Ann  Surety  (§  117*)  —  Paid 
SuBEXTr— BtriLDiNG  Contbactob's  Bond  — 
Dibchabqe—Gbounds— Overpayment. 

A  paid  surety  on  a  building  contractor's 
bond  was  not  relieved  from  liability  because  of 
an  overpayment  made  by  the  obligee,  either  to 
the  contractor  or  directly  to  the  contractor's 
servants,  where  such  payments  were  necessary 
to  satisfy  claims  for  labor  and  save  the  property 
from  liens,  and  therefore  did  not  operate  to 
the  prejudice  of  the  surety. 

[Bid.  Note.— For  other  cases,  see  Principal  and 
Sare^,  Cent.  Dig.  SS  283-285;  Dec.  Dig.  { 
117.*I 

2.  Pbincipal  and  Stjbety  ({  117*)— Btjild- 
INO  Contbactob's  Bond— Overpayments. 

A  small  overpayment  made  by  the  owner  to 
a  contractor  in  the  earlier  stages  of  the  work, 
not  equal  to  an  amount  by  which  the  contractor 
was  credited  for  extra  work,  did  not  constitute 
a  material  change  or  violation  of  the  contract 
so  as  to  release  ue  contractor's  surety  from  lia- 
bility. 

[Kd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |S  283-285;  Dec  Dig.  i 
U7.*I 

S.    PBlNCIPAt  AND  SUBETY  (|  119*)— BUILDINQ 

Contbactob's  Bond— Release  of  Stjbety— 

Taking  oveb  Wobk. 

Where  an  owner  was  required  to  pay  the 
contractor's  laborers  in  order  to  protect  the 
property  against  Hens  by  them,  and  the  contrac- 
tor continued  with  the  work  thereafter  with 
every  appearance  of  intention  to  complete  it  for 
a  considerable  time,  and  after  his  surety  had 
been  notified  of  the  payment  and  the  necessity 
therefor,  such  payment  did  not  constitute  a  tak- 
ing over  of  the  work  from  the  contractor  by  the 
owner,  so  as  to  relieve  the  surety  from  his  lia- 
bility on  the  bond. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  J  296;   Dec.  Dig.  S  119.*] 

Department  2.  Appeal  from  Superior 
Conrt,  King  County;  John  E.  Humphries, 
Judge. 

Action  by  the  Manhattan  Company,  Incor- 
porated, against  the  United  States  Fidelity  & 
Guaranty  Company  and  another.  Judgment 
for  plaintiff,  and  defendant  company  appeals. 
Affirmed. 


McClure  &  McClure,  of  Seattle,  for  appel- 
lant Hoizheimer  &  Herald,  of  Seattle,  for 
respondent 

PARKER,  J.  This  is  an  action  upon  a 
surety  bond  executed  by  the  defendant  O.  W. 
Lindsley  as  principal  and  the  defendant  the 
United  States  FldeUty  &  Guaranty  Company 
as  surety  to  secure  the  faithful  performance 
of  a  building  contract  on  the  part  of  Lind- 
sley. A  trial  before  the  court  without  a 
Jury  resulted  in  findings  and  Judgment  in 
favor  of  the  plaintifl!  against  both  defend- 
ants, from  which  the  defendant  guaranty 
company  has  appealed. 

On  March  16,  1912,  the  defendant  Lindsley 
entered  into  a  contract  in  writing  with  re- 
spondent Manhattan  Company,  whereby  he 
agreed  to  furnish  all  labor  for,  and  to  per- 
form certain  spedfled  portions  of,  the  work 
of  constructing  a  building  then  in  course  of 
construction  by  respondent  in  Seattle.  The 
portions  of  the  contract  we  are  here  con- 
cerned with  read  as  follows: 

"Art.  v.  Should  the  contractor  at  any  time 
refuse  or  neglect  to  supply  a  sufficiency  of 
properly  skilled  workmen,  or  of  materials 
of  the  proper  quality,  or  fail  In  any  respect 
to  prosecute  the  work  with  promptness  and 
diligence,  or  fail  in  the  performance  of  any 
of  the  agreements  herein  contained,  such  re- 
fusal, neglect  or  failure  being  certified  by  the 
architect,  the  owner  shall  be  at  liberty,  after 
three  days'  written  notice  to  the  contractor, 
to  provide  any  such  labor  or  materials,  and 
to  deduct  the  cost  thereof  from  any  money 
then  due  or  thereafter  to  become  due  to  the 
contractor  under  this  contract;  and  if  the 
architect  shall  certify  that  such  refusal,  ne- 
glect or  failure  is  sufficient  ground  for  such 
action,  the  owner  shall  also  be  at  liberty  to 
terminate  the  employment  of  the  contractor 
for  the  said  work  and  to  enter  upon  the 
premises  and  take. possession,  for  the  puriMse 
of  completing  the  work  Included  under  this 
contract,  of  all  materials,  tools  and  applianc- 
es thereon,  and  to  employ  any  other  person 
or  persons  to  finish  the  work,  and  to  pro- 
vide the  materials  therefor;  and  In  case  of 
such  discontinuance  of  the  emplojrment  of 
the  contractor  he  shall  not  be  entitled  to  re- 
ceive any  further  payments  under  this  con- 
tract until  the  said  work  shall  be  wholly 
finished,  at  which  time.  If  the  unpaid  balance 
of  the  amount  to  be  paid  under  this  contract 
shall  exceed  the  expense  Incurred  by  the 
owner  in  finishing  the  work,  such  excess 
shall  be  paid  by  the  owner  to  the  contractor; 
but  if  such  expense  sliall  exceed  such  un- 
paid balance,  the  contractor  shall  pay  the 
difference  to  the  owner." 

"Art  IX.  It  is  hereby  mutually  agreed  be- 
tween the  parties  hereto  that  the  sum  to  be 
paid  by  the  owner  to  the  contractor  for 
said  work  and  labor  shall  be  common  brick 
five  and  no/100  ($5.00)  dollars  per  M.,  kiln 
count,  press  brick  and   arch  brick,  fifteen 
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and  no/100  ($15.00)  dollars  per  M.,  kiln  count, 
setting  stone  and  cast  Iron  plates,  seventy- 
five  and  no/100  ($75.00)  dollars.  If  arch 
brick  ought  to  be  cut  an  additional  sum  of 
ten  and  no/100  ($10.00)  dollars  per  arch  will 
be  paid  to  party  of  first  part  by  party  of  the 
second  part,  subject  to  additions  and  deduc- 
tions as  hereinbefore  provided,  and  that  such 
sum  shall  be  paid  by  the  owner  to  the  con- 
tractor. In  current  funds  and  only  upon  cer- 
tificates of  the  architect  as  follows:  Eighty- 
five  (85)  per  cent,  to  be  paid  as  work  pro- 
gresses on  weekly  payments.  Party  of  the 
first  part  must  show  recdpts  for  all  labor 
at  the  time  each  payment  Is  made.  The 
final  payment  shall  be  made  within  fifteen 
(15)  days  after  the  completion  of  the  work 
included  in  this  contract,  and  all  payments 
shall  be  due  when  certificates  for  the  same 
are  Issued.  If  at  any  time  there  shall  be 
evidence  of  any  lien  or  claim  for  which.  If 
eBtablished,  the  owner  of  the  said  premises 
might  become  liable,  and  which  la  chargeable 
to  the  contractor,  the  owner  shall  have  the 
right  to  retain  out  of  any  payment  then  due 
or  thereafter  to  become  due  an  amount  suf- 
ficient to  completely  indemnify  them  against 
such  lien  or  claim.  Should  there  prove  to 
be  any  such  dalm  after  all  payments  are 
made,  the  contractor  shall  refund  to  the 
owner  all  moneys  that  the  latter  may  be 
compelled  to  pay  in  discharging  any  Hen  on 
said  premises  made  obligatory  in  consequence 
of  the  contractor's  default" 

Thereafter,  on  March  18,  1912,  the  bond 
here  involved  was  executed  by  Idndsley  and 
the  guaranty  company,  as  principal  and  sure- 
ty, respectively.  In  the  sum  of  $1,000,  to  se- 
cure the  faithful  performance  of  the  con- 
tract on  the  part  of  Llndsley,  which  bond  con- 
tains, among  other  things,  the  following: 

"Now  therefore,  the  conditions  of  the  fore- 
going obligation  is  such  that  if  the  said  prin- 
cipal shall  well  and  truly  Indemnify  and  save 
harmless  the  said  obligee  from  any  pecuniary 
loss  resulting  from  the  breach  of  any  of  the 
terms,  covenants  and  conditions  of  the  said 
contract  on  the  part  of  the  said  principal  to 
be  performed,  then  this  obligation  shall  be 
void;  otherwise  to  remain  in  full  force  and 
effect  In  law:  Provided,  however,  that  this 
bond  is  Issued  subject  to  the  following  pro- 
visions: 

"First  That  no  liability  shall  attach  to  the 
surety  hereunder  unless,  in  the  event  of  any 
default  on  the  part  of  the  principal  in  the 
performance  of  any  of  the  terms,  covenants 
or  conditions  of  the  said  contract,  the  obligee 
shall  promptly,  and  in  any  event  not  later 
than  thirty  days  after  knowledge  of  such 
default  deliver  to  the  surety  at  its  office  in 
the  city  of  Baltimore  written  notice  thereof, 
with  a  statement  of  the  principal  facts  sbow- 
ixig  such  default  and  the  date  thereof;  nor 
unless  the  said  obligee  shall  deliver  written 
notice  to  the  surety  at  its  office  at  dty  of 
Seattle,  Wash.,  and  the  consent  of  the  surety 
thereto  obtained,  before  making  to  the  prin- 


cipal the  final  payment  provided  for  under 
the  contract  herein  referred  to. 

"Second.  That  in  case  of  such  default  on 
the  part  of  the  principal,  the  surety  gball 
have  the  right,  if  it  so  desires,  to  assume 
and  complete  or  procure  the  completion  of 
said  contract;  and  in  case  of  such  default, 
the  surety  shall  be  subrogated  and  entitled 
to  all  the  rights  and  properties  of  the  prin- 
cipal arising  out  of  said  contract  and  other- 
wise, including  all  securities  and  indemnities 
theretofore  received  by  the  obligee  and  all 
deferred  payments,  retained  percentages  and 
credits,  due  to  the  principal  at  the  time  of 
such  default  or  to  become  due  thereafter  by 
the  terms  and  dates  of  the  contract" 

On  April  13,  1912,  lindsley  commenced 
work  under  the  contract  On  April  20th  the 
respondent  paid  to  Undsley  $100,  which  was 
$60  in  excess  of  the  amount  then  due  him 
under  the  terms  of  the  contract  On  April 
27th  respondent  paid  to  Llndsley  $295,  which 
was  $58.50  in  excess  of  the  amount  then  dne 
him  under  the  terms  of  the  contract  after 
deducting  the  excess  theretofore  paid.  On 
May  3d  respondent  paid  to  Llndsley  $270, 
which  was  somewhat  in  excess  of  the  amount 
then  due  him  under  the  terms  of  the  con- 
tract after  deducting  excess  payments  there- 
tofore made.  The  amount  Undsley  was  then 
overpaid  is  not  made  plain  by  the  evidence, 
though  we  assume  that  if  the  work  pro- 
gressed substantially  as  during  the  prevlons 
week,  the  excess  payment  was  but  a  very 
small  amount.  The  reason  for  the  excess  In 
the  first  payment  is  not  shown.  The  excess 
in  the  second  and  third  payments  appears 
to  have  been  to  enable  Llndsl^  to  pay  his 
workmen.  In  any  event  it  seems  plain  that 
all  the  money  of  the  second  and  third  pay- 
ments was  used  in  paying  wages  of  work- 
men employed  by  Llndsley  upon  the  buUdlng. 
On  May  11th,  Llndsley  being  unable  to  pay 
his  workmen,  they  were  paid  direct  by  re- 
spondent; the  amount  so  paid  being  $543.^. 
This  was  somewhat  in  excess  of  the  amount 
then  due  Llndsley  under  the  terms  of  the  con- 
tract though  to  what  extent  we  are  not  in- 
formed. On  May  18th,  Llndsley  being  again 
unable  to  pay  his  workmen,  they  were  paid 
direct  by  respondent;  the  total  amount  so  paid 
being  $681.80.  This  was  $523  in  excess  of  the 
amount  then  due  Llndsley  under  the  terms 
of  the  contract  On  that  day  respondent 
duly  notified  appellant  guaranty  company  of 
this  payment  and  of  the  amount  of  tbe  ex- 
cess, stating  In  the  notice,  among  other 
things,  the  following:  "O.  W.  Undsley  has 
notified  us  of  his  inability  to  pay  the  amount 
of  wages  due  to  his  employ^  upon  said 
work,  and  said  employes  have  made  to  us 
claims  and  demands  for  such  wages  and  have 
threatened  to  file  liens  therefor.  Porsoant 
to  the  terms  of  said  contract,  you  are  notified 
that  we  have  retained  out  of  any  payment 
due  or  to  become  due  to  said  contractor 
under  said  contract  and  have  advanced  suf- 
fidoit  money  to  pay  and  have  paid  to  said 
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employes  tbe  fnll  amount  of  their  said  claims 
for  said  labor."  On  May  24tb  Llndsley  being 
again  unable  to  pay  his  workmen,  they  were 
paid  direct  by  respondent;  the  amount  so 
paid  being  $458.40.  This  also  was  in  excess 
of  the  amonnt  then  due  Llndsley  under  tbe 
terms  of  the  contract.  On  June  Ist,  Llnd- 
sley being  again  unable  to  pay  his  workmen, 
they  were  paid  direct  by  respondent;  the 
amount  so  paid  being  $470.90.  This  was  also 
In  excess  of  the  amount  then  due  Undsley 
under  the  terms  of  the  contract  On  June 
Stb  Llndsley's  workmen  were  paid  direct  by 
respondent,  for  the  same  reason,  the  total 
sum  of  $90.75.  This  also  was  in  excess  of 
the  amount  then  due  Llndsley  under  the 
terms  of  the  contract.  Immediately  follow- 
ing each  of  these  payments  made  to  Llnd- 
sley's workmen  after  May  18th,  appellant 
guaranty  company  was  duly  noUfled  there- 
of, in  substance  as  it  was  notified  on  May 
18th,  of  tbe  payment  to  Llndsley's  workmen 
on  that  date.  On  June  10th  Llndsley  aban- 
doned the  work.  On  June  lltb  respondent 
duly  notified  appellant  guaranty  company  of 
Ldndsley's  abandonment  of  the  work.  That 
notice,  among  other  things,  contained  the 
following:  "You  are  further  notified  that 
pursuant  to  the  terms  of  said  contract,  by 
reason  of  the  abandonment  of  said  work  by 
said  contractor,  unless  provisions  are  made 
by  you  to  complete  said  work  within  three 
days  from  date  hereof  we  will  take  posses- 
sion of  said  premises  and  complete  said  work 
and  hold  said  contractor  and  you  upon  your 
bond  for  the  difference  between  the  cost  of 
said  work  and  the  contract  price."  On  June 
17tb,  appellant  guaranty  company  having 
failed  to  take  any  steps  looking  to  the  com- 
pletion of  the  performance  of  Llndsley's  con- 
tract, resi)ondent  took  charge  of  the  work 
and  completed  it  It  seems  plain  from  the 
record  before  us  that  it  was  necessary  for 
respondents  to  make  all  the  payments  to 
Llndsley's  workmen,  which  we  have  noticed, 
in  order  to  protect  the  property  from  liens 
of  the  workmen.  It  does  not  seem  to  be 
seriously  contended  that  the  amounts  thus 
paid  were  not  due  the  workmen  or  that  the 
workmen  were  not  claiming  and  entitled  to 
have  liens  upon  the  building  as  security 
therefor.  The  amount  which  respondent 
thus  paid  to  Llndsley  and  his  workmen  in 
excess  of  the  amount  Llndsley  would  have 
earned  under  the  contract  was  $1,655.87. 
From  this  there  was,  by  the  court  deducted 
$115,  due  from  respondent  to  Llndsley  for 
work  which  he  had  performed  outside  of 
that  Included  in  his  contract  and  Judgment 
was  rendered  against  Llndsley  for  tbe  bal- 
ance of  $1,540.87  and  against  appellant  guar- 
anty company  for  $1,000,  the  amount  of  the 
bond  upon  which  it  was  surety. 

The  principal  contention  of  counsel  for  ap- 
pellant is  that  It  was  released  from  all  obli- 
gation under  the  bond  because  of  these  pay- 
ments made  by  the  respondent  to  Llndsley 
and  his  workmen.    This  contention  is  rested 


upon  the  general  rule,  recognized  and  an- 
nounced by  this  court  in  Peters  v.  Mackay,  20 
Wash.  172,  54  Pac.  1122,  that  tbe  surety  is 
released  where  the  payments  to  tbe  contrac- 
tor are  in  excess  of  the  amounts  provided  for 
under  the  contract  In  that  case,  apparently, 
the  court  took  no  notice  of  the  exceptions  to 
this  rule,  nor  did  it  give  any  attention  to 
what  extent  the  rule  might  be  regarded  as 
modified  In  applying  it  to  payments  made 
which  did  not  work  to  the  prejudice  of  the 
surety.  It  Is  also  worthy  of  note  that,  in  that 
particular  case,  the  surety  was  manifestly 
not  a  paid  surety  as  in  this  case.  In  the 
later  case  of  Leghorn  v.  Nydell,  39  Wash.  17. 
80  Pac.  833,  the  court  had  under  considera- 
tion a  state  of  facts  which  did  involve  an  ex- 
ception to  the  rule  announced  in  Peters  v. 
Mackay.  That  Is,  a  situation  where  the  pay- 
ments were  without  prejudice  to  the  rights 
of  the  surety.  It  was  there  said:  "The  next 
objection  urged  is  that  tbe  respondent  paid 
the  contractor  the  sum  of  $300  at  a  time 
when  the  same  was  not  due  or  payable  under 
the  terms  of  the  contract  The  facts  in  rela- 
tion to  this  payment  are  these:  The  pay- 
ments were  due  in  installments  under  the 
contract  and  were  to  be  made  on  certificates 
of  the  architect  The  first  certificate  was 
given  July  10,  1902,  the  second  August  20, 
1902,  the  third  Septonber  5,  1902,  and  the 
fourth  November  11, 1902;  and  tbe  payments 
were  made  on  or  about  the  same  dates.  On 
September  15,  1902,  the  respondent  loaned  or 
advanced  to  the  contractor  the  sum  of  $150, 
and  a  like  amount  on  September  26,  1902. 
These  amounts  were  repaid  or  deducted  from 
tbe  last  certificate  of  November  11,  1902. 
Whether  this  was  a  loan,  as  claimed  by  the 
respondent,  or  an  advancement  under  the 
contract  as  claimed  by  the  appellant  is  whol- 
ly immaterial.  The  money  was  used  by  tbe 
contractor  in  the  construction  of  the  building, 
and  the  appellant  was  benefited  rather  than 
prejudiced  by  the  irregular  payments." 

[1]  The  view  that  overpayments  not  result- 
ing in  prejudice  to  the  surety  will  not  dis- 
charge its  obligation  also  finds  support  in  Mon- 
ro v.  National  Surety  Co.,  47  Wash.  488,  491, 
92  Pac.  280,  and  Black  Masonry,  etc.,  Co.  v. 
National  Surety  Co.,  61  Wash.  471,  475,  112 
Pac.  517.  In  Lelendecker  v.  .^tna  Indemnity 
Co.,  52  Wash.  609,  101  Pac.  219,  relied  upon 
by  counsel  for  appellant  tbe  contractor  was 
paid  his  entire  contract  price  before  work 
upon  the  building  was  even  commenced,  with- 
out the  knowledge  of  the  indemnity  company, 
while  the  bond,  by  its  very  terms,  expressly 
required  that  he  should  reserve  payment  "un- 
til the.  expiration  of  tbe  time  within  which 
liens  or  notice  of  liens  may  be  filed."  It  was, 
of  course,  rightly  held  in  that  case  that  full 
payment  before  the  commencement  of  the 
work  discharged  the  surety.  In  Black  Mason- 
ry, etc.,  Co.  V.  National  Surety  Co.,  61  Wash. 
471,  112  Paa  517,  relied  upon  by  counsel  for 
appellant   tbe  owner   paid   the  contractor 
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$3,500  upon  a  $16,500  contract  before  anything 
whatever  was  due  the  contractor  thereon. 
The  substance  of  the  holding  in  that  deci- 
sion was  that  there  was  such  a  substantial 
change,  or  rather  violation,  of  the  terms  of 
the  contract  as  to  release  the  surety,  in  view 
of  the  provisions  of  the  contract  for  payments 
only  after  the  stone  had  actually  been  placed 
in  the  building;  there  being  no  stone  placed 
in  the  buUdlng  at  the  time  of  the  $3,500  pay- 
ment. That  case  also  differs  from  this  In 
that  the  payment  was  made  direct  to  the 
contractor  and  not  to  those  who  may  have 
liad  liens  upon  the  building.  Nor  does  It  ap- 
pear with  certainty  that  the  money  paid  the 
contractor  was  ever  used  by  him  In  paying 
for  labor  or  material  used  in  the  building. 
Nor  does  it  appear  that  such  payment  was 
necessary  to  relieve  the  building  from  Hen 
claims.  In  the  case  before  us,  all  payments 
made  after  the  third  payment  were  made  di- 
rect to  workmen  who  had  valid  lien  claims 
upon  the  building,  the  amount  and  validity  of 
which  are  not  questioned.  Article  9  of  the 
contract  above  quoted,  it  seems  to  us,  clearly 
gave  to  respondent  the  right  to  protect  the 
building  from  these  liens  by  paying  the  same 
and  charging  the  amounts  so  paid  against 
Llndsley,  even  though  the  required  amount 
was  larger  than  the  amount  due  Llndsley  at 
the  time  of  payment.  We  do  not  think  that 
this  was  a  change  or  violation  of  the  terms 
of  the  contract  between  respondent  and  Llnd- 
sley for  the  faithful  performance  of  which 
the  bond  was  given. 

[2]  The  first,  second,  and  third  payments 
made  by  respondents  direct  to  Ldndsley,  it 
seems  plain,  at  no  time  resulted  in  Llndsley 
being  overpaid  to  exceed  $100.  This  small 
overpayment,  it  seems  to  us,  in  view  of  the 
quantity  of  work  to  be  performed  under  the 
contract,  the  fact  that  these  overpayments 
occurred  so  early  in  the  work,  and  the  fact 
that  Llndsley  was  thereafter  given  credit  for 
$115  for  work  which  he  did  for  respondent 
entirely  outside  of  that  specified  In  the  con- 
tract, should  not  be  held  to  be  a  material 
change  or  violation  of  the  terms  of  the  con- 
tract We  are  unable  to  see  that  these  pay- 
ments resulted  to  the  prejudice  of  appellant 

[3]  Some  contention  is  made  on  behalf  of 
appellant  that  it  was  discharged  from  liabil- 
ity under  the  bond  because  respondent's  ac- 
tion in  paying  Llndsl^'s  workmen  on  May 
11th  and  following  was  in  substance  a  taking 
over  of  the  work  from  Llndsley  by  respond- 
ent We  cannot  agree  with  this  contention. 
It  seems  apparent  that  respondent  was  doing 
nothing  more  than  protecting  Itself  against 
the  liens  of  Llndsley's  workmen.  Llndsley 
continued  with  the  work  with  every  appear- 
ance of  an  intention  to  complete  it  for  a  con- 
siderable time  thereafter,  and  after  appellant 
was  notified  of  respondent's  paying  Llndsley's 
workmen  and  of  the  necessity  therefor.  We 
think  this  did  not  have  the  effect  of  taking 


over  the  work  by  respondent  without  due 
notice  to  appellant. 

We  are  of  the  opinion  that  the  judgment 
should  be  affirmed.    It  is  so  ordered. 

CROW,  O.  J.,  and  FULLBETON,  MODNT, 
and  MORRIS,  JJ.,  concur. 


HOI/T  MFG.  CO.  V.  STRACHAN  et  ra. 

(Supreme  Court  of  Washington.    Jan.  15, 1914.) 

1.  Election  of  Reicedibs  (J  3*)— Rescission 
— Dauages. 

Defendants,  having  contracted  to  parcbase 
a  combined  harvester  and  threshing  machine, 
could  not  rescind  because  of  defects  therein 
and  at  the  same  time  recover  damages  for  loss 
of  crops  and  expenses  incurred  in  a  futile  at- 
tempt to  harvest  with  the  rejected  machine. 

[Ed.  Note. — ^For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  iS  8,  4;    Dec  Dig.  {  3.*] 

2.  Election  of  Reuedies  (|  15*)  — Coscm- 

BIVENE88. 

The  definite  adoption  of  one  of  two  or 
more  inconsistent  remedies  by  a  party  cogniz- 
ant of  the  material  facta  is  a  conclasire  bar  to 
his  resort  to  the  alternative  remedy. 

[Ed.  Note.— For  other  cases,  see  MectioD  of 
Remedies,  Cent  Dig.  §  17;   Dec  Dig.  f  15.»] 

3.  Sales    (|   391*)— Rescission— Statu  Quo. 

Where  defendants  purchased  a  harvester 
from  plaintiff  and  were  allowed  a  credit  of 
$800  for  a  half  interest  in  certain  other  ma- 
chines previousiy  sold,  and  the  new  machine 
was  thereafter  returned  to  plaintiff  on  a  re- 
scission of  the  sale,  defendants  were  not  enti- 
tled to  recover  the  amount  of  the  credit  so  al- 
lowed, rince  it  is  only  where  a  payment  is 
made  in  money,  or  the  specific  thing  cannot  be 
returned,  that  a  judgment  for  money  can  be 
had  on  rescission. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1110-1127;    Dec  Dig.  {  891.*] 

Department  1.  Appeal  from  Superior 
Court,  Whitman  County ;  R.  L.  McCroskey, 
Judge. 

Action  by  the  Holt  Manufacturing  Compa- 
ny against  Geo.  Strachan  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Modified  and  aflSrmed. 

Samuel  P.  Weaver,  of  Sprague,  and  J.  M. 
McCroskey,  of  Colfax,  for  appellant  Mfian 
Still,  of  Revere,  for  appellees. 

CHADWICK,  J.  PUlntiff  and  defaidants 
had  certain  transactionB  running  over  a  pe- 
riod of  years,  during  which  time  two  com- 
bined harvester  and  threshing  machines  were 
sold  by  plaintiff  tp  defendants  and  for  wlildi 
notes  were  given.  In  June,  1911,  plaliitlfl 
sold  to  defendants  another  combined  machine 
for  the  sum  of  $3,575.  For  this  several  notes 
were  given,  and  $800  was  credited  upon  the 
purchase  price  and  for  which  plaintiff  took 
a  one-half  interest  in  the  two  machines  pre- 
viously sold.  The  last  machine  was  returned 
in  the  fall  of  1911,  plaintiff  says  under  an 
agreement  and  settlement  and  defendants 
say  because  they  were  ordered  by  plalnOlI 
so  to  do.  Plaintiff  brought  this  action  to  re- 
cover upon  certain  notes  made  in  previous 


*For  other  cases  see  same  topic  and  sacUon  NUMBER  in  Deo.  Die.  A  Am.  Dig.  Key-No.  Series  A  Rsp'r  Indues 
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years  and  for  $750  which  It  says  that  de- 
fendants were  to  pay  on  the  settlement  for 
the  use  and  wear  of  the  machine  during  the 
season  of  1911,  and  for  $106  alleged  to  be 
dae  for  extras,  supplies,  etc.  Two  trials 
have  been  had  In  the  lower  court  The  case 
was  first  tried  on  the  third  amended  answer. 
The  trial  Judge  held  that  by  their  answer 
the  defendants  had  elected  to  keep  the  ma- 
chine and  might  recover  the  damages  suf- 
fered while  attempting  to  use  It  A  verdict 
was  returned  In  favor  of  the  plaintiff;  a 
new  trial  was  granted  on  grounds  not  now 
material,  whereupon,  and  over  the  protest 
and  objection  of  plalntUf,  defendants  were 
allowed  to  file  a  fonrth  amended  answer. 
The  trial  court  construed  this  answer  to  be  a 
plea  of  rescission  and  Instructed  the  Jury 
that  the  measure  of  defendants'  recovery 
was  the  amount  paid  upon  the  purchase 
price.  The  Jury  returned  a  verdict  for  $3,- 
775  in  favor  of  the  defendants.  On  motion 
for  a  new  trial  the  court  made  the  alterna- 
tive order  that,  unless  defendants  remitted 
all  of  their  Judgment  in  excess  of  $800,  a 
new  trial  should  be  had.  Defendants  filed  a 
written  remission  of  their  Judgment,  and 
plalntlfF  has  appealed. 

Many  errors  are  assigned,  most  of  them 
growing  out  of  the  confused  record  and  man- 
ner of  maldng  up  the  Issues.  As  we  view 
the  case,  we  think  It  unnecessary  to  discuss 
all  of  these  assignments.  Like  the  trial 
Judge,  we  believe  that  there  was  probably 
enough  evidence  submitted  to  the  Jury  to 
warrant  It  in  finding  that  all  the  debts  due 
and  owing  from  the  defendants  to  the  plain- 
tiff were  paid. 

[1]  The  court,  by  reducing  the  damages, 
held  in  effect  that  defendants  could  not  re- 
scind and  at  the  same  time  recover  damages 
for  loss  of  crops  and  expenses  incurred  In  a 
futile  attempt  to  harvest  their  crops  with  the 
rejected  machine.  In  so  holding  the  court 
followed  the  settled  law  In  this  state.  Hous- 
er  &  Haines  Mfg.  Co.  v.  McKay,  53  Wash. 
337,  101  Pac.  8»4,  27  U  B.  A  (N.  S.)  925; 
Blaiie-Rutherford  Farms  Co.  v.  Holt  Mfg. 
Co.,  70  Wash.  192,  126  Pac.  418;  Thompson 
V.  Bhodehamel,  71  Wash.  24, 127  Pac.  572. 

It  is  most  strenuously  Insisted  by  counsel 
for  plaintiff  that  the  case  should  be  sent 
back  for  a  new  trial  because  the  trial  Judge 
abused  his  discretion  in  permitting  defend- 
ants to  file  a  fourth  amended  answer  setting 
up  a  claim  of  damages  which  Is  inconsistent 
with  the  remedy  claimed  in  their  third 
amended  complaint. 

[2]  The  general  rule  Is  that  a  first  pro- 
nounced election  is  final  and  imperative.  "It 
Lb  certainly  the  established  law,  in  every 
state  that  has  spoken  on  the  subject,  that 
the  definite  adoption  of  one  of  two  or  more 
inconsistent  remedies,  by  a  party  cognizant 
of  the  material  facts,  is  a  conclusive  and  ir- 
revocable bar  to  his  resort  to  the  alternative 
remedy."  7  Enc.  Plead.  &  Prac.  364;  15  Cyc. 
262;  Babcock,  Cornish  &  Co.  t.  Urquhart,  63 


Wash.  168, 101  Pae  713;  Oaffney  v.  Megrath, 
23  Wash.  476,  63  Pat  520;  Houser  &  Haines 
Mfg.  Co.  V.  McKay,  supra;  Blake-Ruther- 
ford Farms  Go.  v.  Holt  Blfg.  Co.,  supra; 
Thompson  v.  Rhodehamel,  supra.  This  rule 
would  ordinarily  be  applied,  but  we  find  the 
state  of  the  record  to  be  such  that  we  are 
not  called  upon  to  do  It.  Under  the  undis- 
puted facts  of  the  case,  there  was  either  a 
settlement  or  a  rescission.  The  court  by  re- 
ducing the  verdict  to  the  extent  that  he  did, 
held  defendants  to  the  theory  of  rescission. 
These  things,  coupled  with  the  fact  that  the 
machine  is  not  now  and  was  not  at  the  time 
of  the  first  trial  in  the  possession  of  the  de- 
fendants, but  had  been  returned  at  the  solici- 
tation of  the  plaintiff  and  with  the  acquies- 
cence of  the  defendants,  makes  it  seem  clear 
to  us  that  it  would  work  injustice  to  all 
parties  concerned  to  return  the  case  for  a 
new  trial  upon  a  theory  of  law  that  cannot 
possibly  fit  any  of  the  existing  facts. 

[3]  The  trial  Judge  was  of  tite  opinion  that, 
while  it  was  his  duty  to  cut  off  all  the  af- 
firmative Judgment,  plaintiff  was  neverthe- 
less answerable  for  $800,  the  credited  value 
of  the  half  interest  in  the  two  old  machines. 
The  court  held  this  to  be  a  payment  which 
defendants  might  recover  under  the  author- 
ity of  the  Houser  &  Halnes-McKay  decision. 
In  this  we  cannot  follow  the  reasoning  of 
the  trial  Judge.  This  $800  was  not  actually 
paid  in  money.  It  is  true  that  It  was  al- 
lowed as  a  credit  when  the  1911  machine  was 
purchased.  The  very  essence  of  a  rescission 
is  that  the  parties  are  placed  in  statu  quo. 
Reidt  V.  Smith,  134  Pac.  1057.  The  reason 
why  one  rescinding  a  trade  cannot  recover 
more  than  the  amount  paid  is  that  he  elects 
to  swap  back;  be  must  put  the  other  ];>arty 
where  he  found  liim. 

There  is  nothing  in  the  record  to  indicate 
that  plaintiff  would  have  taken  the  half  in- 
terest in  the  old  machines,  if  it  liad  under- 
stood that  it  was  to  be  obligated  at  that  time 
or  at'  some  future  time  to  pay  for  that  in- 
terest in  money.  In  rescinding  the  purchase 
defendants  are  bound  to  place  plaintiff  in  the 
same  situation  it  would  have  been  had  no 
trade  been  made. '  The  rule  has  been  laid 
down  in  this  state,  and  it  is  consistent  with 
the  rule  as  declared  in  all  the  books.  "The 
law  is  that  a  party  cannot  ratify  one  part 
of  a  contract  or  transaction,  which  is  bene- 
ficial to  Ills  interests,  and  disaffirm  as  to  the 
remainder;  if  be  elects  to  rescind,  be  must 
rescind  in  toto.  •  *  •  He  must  either 
elect  to  affirm  the  contract  and  defend  be- 
cause of  its  breach,  or  rescind  the  same  in 
toto."  Seattle  National  Bank  v.  Powles,  33 
Wash.  21,  73  Pac.  887.  In  other  words,  U 
defendants  compel  plaintiff  to  take  back  the 
1911  machine,  or  if  they  acquiesce  in  the 
taking  of  it  back,  they  thereby  at>solve  the 
plaintiff  of  all  liability  growing  out  of  the 
original  transaction.  The  half  interest  in 
the  machines,  if  It  be  called  a  payment,  is  in 
defendants'  hands,  and  the  possession  of  the 
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spedflc  property  Is  a  sufiBclent  return  of  the 
consideration  and  satisfies  the  law.  It  Is 
only  where  a  payment  Is  made  In  money  or 
wbere  the  specific  tblng  cannot  be  returned 
that  a  judgment  for  money  can  be  claimed 
upon  rescission. 

With  this  correction  we  believe  that  the 
Judgment  of  the  lower  court  Is  as  nearly  con- 
sistent with  the  true  merit  of  the  case  as  It 
is  possible  for  any  court  to  arrive  at  There- 
fore, without  discussing  the  rec6rd  or  the 
many  assignments  of  error,  we  have  conclud- 
ed to  remand  the  case,  with  instructions  to 
the  lower  court  to  set  aside  the  verdict  in 
80  far  as  it  finds  for  the  defendants  in  any 
sum,  and  that  no  judgment  other  than  a 
judgment  for  costs  be  entered  in  their  favor. 
The  plalntlfl  will  recover  its  costs  In  this 
court 

CROW,  C.  J.,  and  OOSE,  ELLIS,  and 
MAIN,  JJ.,  concur. 


PIERCE  V.  MITCHELL,  Judge,  et  al. 
(Supreme  Court  of  Washington.    Jan.  21, 1914.) 

Fame  Impbisonmknt   (§  7*)— Right   or  Ac- 
tion—Defenses— Judgment— Bab. 

Where  plaintiff,  having  been  convicted  of 
contempt  of  court,  remained  in  jail  for  a  few 
days,  then  paid  his  fine  and  costs,  and  took  no 
other  steps  to  have  the  judgment  reviewed,  ei- 
ther by  appeal  or  by  habeas  corpus  proceed- 
ings, he  thereby  acquiesced  in  the  judgment  and 
could  not  maintain  an  action  against  the  judge 
and  the  sheriff  for  false  imprisonment 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  S!  &-61i  79;  Dec.  Dig. 
|7.*1 

Department  1.  Appeal  from  Superior  Court 
Thurston  County ;  R.  B.  Albertson,  Judge. 

Action  by  C.  R.  Pierce  against  John  R. 
Mitchell,  as  judge,  and  George  Gaston,  as 
sheriff,  of  Thurston  county.  From  a  Judg- 
ment of  dismissal,  plalntifF  appeals.  Af- 
firmed. 

C.  R.  ^erce,  in  pro.  per.  Thomas  M.  Vance 
and  John  M.  WUson,  both  of  Olympla,  for 
respondents.    ■ 

PER  CURIAM.  The  plaintiff  in  this  ac- 
tion, on  Information  filed  by  the  former  pros- 
ecuting attorney  of  Thurston  county,  was 
cited  to  appear  in  the  superior  court  for  that 
county  for  an  alleged  contempt  of  court  com- 
mitted by  the  writing  of  a  letter  to  the  Judge 
of  that  court  containing  scandalous  and  con- 
temptuous matter  touching  a  cause  therein 
pending.  He  was  tried,  convicted,  and  sen- 
tenced to  pay  a  fine  of  $S0  and  costs  and  was 
by  the  court  remanded  to  the  custody  of  the 
sheriff  until  the  same  should  be  paid.  After 
remaining  in  jail  for  a  few  days,  the  defend- 
ant in  that  action,  plaintiff  here,  paid  his  fine 
and  costs  and  went  his  way.  No  appeal  was 
taken  from  that  Judgment  and,  on  the  rec- 
ord, its  legality  therefore  stands  confessed. 
Some  months  after  his  discharge,  the  plain- 


tiff brought  an  action  against  the  presiding 
judge,  who  sentenced  him  and  the  sheriff, 
who  carried  out  the  sentence,  claiming  dam- 
ages for  his  conviction,  sentence,  and  impria- 
onment  In  the  sum  of  $10,000. 

We  find  It  unnecessary  to  review  the  plead- 
ings In  this  case  further  than  to  say  that  the 
complaint  seelis  to  allege  the  facts  as  consti- 
tuting false  imprisonment  and  the  answer 
sets  up  In  Justification  the  judgment  of  con- 
tempt the  payment  of  the  fine,  and  the  fact 
that  no  appeal  was  ever  taken  from  the  Judg- 
ment The  fact  of  payment  the  reply  admits. 
Upon  the  record  so  constituted  the  defend- 
ants moved  for  Judgment  on  the  pleadings. 
The  motion  was  heard  before  Hon.  B.  B. 
Albertson,  presiding  Judge ;  all  parties  being 
present  by  counsel.  The  motion  was  granted, 
and  the  action  was  dismissed,  with  costs. 

It  Is  obvious  that  If  the  appellant  wag  le- 
gally convicted  and  imprisoned  in  the  con- 
tempt proceeding,  neither  the  judge  who  pro- 
nounced the  sentence  nor  the  sheriff  who 
carried  It  out  can  be  made  to  respond  in  dam- 
ages for  so  doing.  The  plaintiff,  never  hav- 
ing appealed  from  the  conviction  In  the  con- 
tempt proceeding,  and  never  having  sought  to 
review  that  proceeding  by  habeas  corpus  or 
otherwise,  but  having.  In  effect  acquiesced 
therein  and  having  confessed  the  validity  of 
the  Judgment  by  paying  the  fine,  cannot  now 
question  Its  validity  or  make  his  Imprison- 
ment thereunder  the  basis  of  an  action  for 
damages. 

The  Judgment  is  affirmed. 


STATE  V.  SMITH. 

(Supreme  Court  of  Washington.    Jan.  21, 
1914.) 

FOBGEBY  (I  29*)— iNFOBMATIOlt— DKBCBIPTIOH 

or  OB  Setting  Fobth  Instruuemt. 

An  information  for  forgery,  which  set  oat 
as  the  subject  of  the  forgery  the  following  in- 
strumentr  "Grpat  Northern  Railway  Co.  Cer- 
tificate of  Identification.  Issue  for  the  month 
of  Feby.  1913,  Cascade  Division,  Section  Gang 
No.  326,  Working  No.  Seven.  Signature  of 
Workman:  John  Hauser.  Dan  Armstrong, 
Foreman,"  and  alleged  that  a  certificate  in 
that  form  was  used  to  identii^  workmen  to  the 
disbursing  agent,  was  sufficient  without  the 
averment  of  extrinsic  facts  showing  its  legal 
efficacy,  since  the  instrument  set  out,  as  was 
apparent  upon  its  face,  was  an  instrument  for 
the  identification  of  a  person,  "specifically  made 
the  subject  of  forgery  by  Rem.  &  Bat  Code, 
I  2583,  though  if  it  were  not  for  the  statute 
it  might  be  necessary  to  aver  facts  extrinsic 
to  the  instrument  to  show  how  it  could  defraod. 

[Eld.  Note.— For  other  cases,  see  Forgerf, 
Cent  Dig.  $§  77-81;   Dec.  Dig.  §  29.*] 

Department  2.  Appeal  from  Suiwrior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

A.  W.  Smith  was  convicted  of  forgery  in 
the  first  degree,  and  be  appeals.    Affirmed. 

Leola  May  Bllnn  and  Ivan  L.  Blair,  both 
of  Seattle,  for  appellant  John  F.  Muipby, 
Crawford  R  White,  and  Reah  M.  Whitehead, 
all  of  Seattle,  for  the  State. 


*For  other  cases  ue  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  S«p'r  Ind^M 


Digitized  by  LjOOQIC 


Wash.) 


m  BE  DESCHAMPS'  ESTATE 


1009 


FUIXERTON,  J.  The  appellaiit,  defend- 
ant below,  was  informed  against  by  the 
prosecntlng  attorney  of  King  connty  for  the 
crime  of  forgery  In  the  first  degree^  At  the 
trial  the  Jnry  returned  a  verdict  finding  him 
gnllty  as  charged.  Thereafter  he  moved  in 
arrest  of  Judgment,  basing  his  motion  on  the 
ground  that  the  facts  stated  In  the  Informa- 
tion did  not  constitute  a  crime.  The  motion 
was  overruled,  and  on  the  verdict  of  guilty 
he  was  adjudged  guilty  and  sentenced  to  a 
term  of  years  In  the  state  penitentiary.  This 
appeal  Is  from  the  Judgment  and  sentence 
prononnced  upon  him. 

The  Information  upon  which  the  appellant 
was  tried  and  convicted,  omitting  the  formal 
parts,  Is  as  foUows:  "I,  John  F.  Murphy, 
prosecuting  attorney  In  and  for  the  county 
of  King,  state  of  Washington,  come  now  here 
In  the  name  of  and  by  the  authority  of  the 
state  of  Washington,  and  by  this  Informa- 
tion do  accuse  A.  W.  Smith  of  the  crime  of 
forgery  In  the  first  degrree,  committed  as 
follows,  to  wit:  He,  said  A.  W.  Smith,  In  the 
coonty  of  King,  state  of  Washington,  on  the 
11th  day  of  February,  1913,  with  Intent  to 
defraud,  did  then' and  there  unlawfully  and 
feloniously,  well  knowing  the  same  to  be 
forged,  utter,  offer,  dlsirase  of  and  put  off  as 
true  to  one  J.  B.  A.  Johnson,  a  certain  false 
and  forged  Instrument  or  writing,  of  the  fol- 
lowing tenor  and  effect,  to  wit:  'Great  North- 
ern Ballway  Co.  Certificate  of  Identifica- 
tion. Issue  for  the  month  of  Feby.  1913, 
Cascade  Division,  Section  Gang  No.  325 
Working  No.  Seven.  Signature  of  Workman: 
John  Hauser.  Dan  Armstrong,  Foreman.'  A 
certUicate  In  this  form  may  be  Issued  to  any 
workman,  whether  there  Is  a  balance  due  him 
or  not,  and  is  to  be  used  as  a  means  of 
identifying  the  workman  to  any  agent  who 
may  be  called  upon  for  delivery  of  any  pay 
check  or  time  voucher  which  may  be  claimed. 
The  signature  of  the  party  calling  for  a  pay 
check  or  time  voucher  should  correspond  to 
the  signature  of  the  workman  In  the  space 
indicated  above,  which  must  be  made  in  the 
presence  of  the  foreman — said  instrument  of 
writing  then  and  there  bding  an  Instrument 
or  writing  for  the  identiflcatlon  of  a  person, 
to  wit,  John  Hauser:  Contrary  to  the  stat- 
ute in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Washington." 

The  single  qaestlon  suggested  In  this  court 
is  the  suflSdency  of  the  information.  It  is 
argued  that  the  Instrument  alleged  to  have 
been  forged  is  not  one  showing  upon  its  face 
that  it  is  capable  of  effecting  a  fraud,  and 
hence  extrinsic  averments  should  have  been 
made,  showing  how,  and  in  what  manner,  a 
fraud  could  have  been  effected  thereby.  But 
while  the  rule  contended  for  Is  perhaps  ap- 
plicable to  InstnimentB  not  spedflcally  enu- 
merated in  the  statute  as  being  the  subject  of 
forgery,  it  has  no  application,  we  think,  to 


Instruments  so  specially  enumerated.  Stated 
In  another  way,  if  the  Instrument  alleged  to 
have  been  forged  appears  on  Its  face  to  be 
one  specifically  prohibited  to  be  forged  by 
the  statute,  and  It  appears  that  it  is  capable 
of  being  used  to  defraud  some  person.  It  is 
suflScient  to  allege  the  forgery  of  the  Instru- 
ment without  extrinsic  averments  showing 
in  what  manner  it  Is  capable  of  being  so 
used.  Commonwealth  v.  White,  145  Mass. 
392,  14  N.  B.  611;  People  v.  Johnson,  7  Cal. 
App.  127,  93  Pac.  1042.  The  Instrument  here 
alleged  to  have  been  forged  shows  on  its  face 
that  It  Is  a  "writing  or  Instrument  for  the 
Identification  of  a  person,"  and  as  such  is  one 
specially  mentioned  In  the  statute  as  being 
capable  of  forgery.  Rem.  &  Bal.  Code,  { 
2583.  That  the  Instrument  might  be  used  to 
work  a  fraud  Is  also  apparent  It  is  alleged 
that  the  Instrument  was  uttered  and  put  off 
as  true  to  one  J.  B.  A.  Johnson.  If  Johnson 
was  a  disbursing  agent  empowered  to  Issue 
pay  checks  or  time  vouchers  of  the  Great 
Northern  Railway  Company,  it  is  easy  to  see 
how  some  such  instrument  properly  Issuable 
to  John  Hauser  might  have  been  thereby  ob- 
tained from  Johnson  by  the  forger  of  the  in- 
strument. The  Instrument  might.  If  accepted 
as  true,  work  a  fraud  either  upon  Johnson  or 
the  Great  Northern  Railway,  and  the  infor- 
mation Is  thus  sufficiently  full  to  meet  the 
requirements  of  the  law. 
The  Judgmoit  Is  affirmed. 

CROW,  C.  J.,  and  MOUNT,  PABEEB,  and 
MORRIS,  JJ.,  x»ncnr. 


In  re  DESCHAMPS'  ESTATE. 

(Supreme  Court  of  Washington.     Jan.  23, 
1914.) 

1.  Husband  and  Wife  (|  258*)— Sbpabate 
OB  ComnTNUT  Pbofkbtt. 

Where  real  estate  was  owned  by  a  wife  at 
the  time  of  her  marriage,  the  husband  by  pay- 
ing out  some  of  his  money  in  repairs  and  up- 
keep did  not  acquire  a  community  interest 
therein,  since  the  status  of  the  property  was 
fixed  at  the  time  it  was  purchased,  especifdlv 
where  the  amount  advanced  by  him  was  small 
and  entirely  disproportionate  to  the  value  of 
the  property  and  did  not  appear  to  have  been 
advancM  with  the  understanding  on  the  part 
of  either  the  husband  or  wife  that  It  carried  an 
interest  in  the  property. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
Ife,  Cent.  Dig.  |  909;   Dec  Dig.  i  258.»] 

2.  Husband   and   Wifb   (i  255*)— Sbpasais 

OB   COMMUNTTT  PKOPEBTT. 

Where  the  consideration  for  a  conveyance 
was  paid  almost,  if  not  entirely,  by  the  trans- 
fer of  property  owned  by  a  wife  at  the  time  of 
the  marriage,  and  it  did  not  appear  that  the 
wife  intended  to  give  up  a  one-half  interest 
therein  or  understood  that  her  husband  could 
assert  a  greater  interest  than  would  be  repre- 
sented by  his  advances,  if  any,  the  naming  of 
the  huslMind  in  the  deed  as  one  of  the  grantees 
did  not  give  him  a  community  interest  in  the 
proper^. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  ||  900-902;  Dec.  Dig.  { 
255.*] 
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S.  Httsband  and  Wtra  (f  262*)— Sefabats 

OB   OOMHITNITT  PBOPEBTT. 

The  presumption  that  property  standing  in 
the  name  of  either  spouse  or  both  spouses  is 
community  property  is  rebuttable,  and  the 
courts  will  look  beyond  the  terms  of  the  con- 
veyance and  ascertain,  if  possible,  the  trae  in- 
tention and  purpose  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S§  813,  »14;  Dec.  Dig.  ji 
2e2.»] 

Department  1.  Appeal  from  Superior 
Court,  King  County;    A.  W.  Frater,  Judge. 

Proceeding  for  final  distribution  and  set- 
tlement of  the  estate  of  Anna  Deschamps, 
deceased.  From  a  decree  awarding  certain 
real  property  to  a  daughter,  tbe  sorvlTlng 
husband  appeals.    Affirmed. 

McCafferty,  Robinson  &  Oodfrey,  of  Seat- 
tle, for  appellant  Scott  Calhoun,  of  Seattle, 
for  respondent 

OHADWICK,  J.  Mrs.  Deschamps  died  on 
tbe  24th  day  of  December,  1909,  leaving  a 
will  by  the  terms  of  which  she  devised  and 
bequeathed  to  Mrs.  Georgette  McCabe,  a 
daughter  by  a  former  husband,  all  of  her 
estate  exc^t  certain  real  property  situated 
In  Pierce  county,  which  she  willed  to  her 
husband,  Samuel  Deschamps,  upon  condition 
that  he  relinquish  any  claim  which  he  might 
have  in  the  estate  devised  to  her  daughter. 
The  will  was  duly  admitted  to  probate  and 
pronounced  valid.  Deschamps  was  ordered 
to  elect  whether  or  not  he  would  abide  by 
the  provisions  of  the  will.  In  compliance 
with  this  order,  Deschamps  filed  a  notice  In 
which  he  declined  to  accept  under  the  will 
and  stated  his  intention  of  retaining  his 
separate  and  community  interest  In  the 
property  so  devised.  He  also  filed  objections 
and  exceptions  to  the  final  account  of  the 
executor,  which  were  overruled  and  denied. 
On  April  23,  1913,  the  court  entered  a  de- 
cree awarding  the  leal  property  to  the  daugh- 
ter Mrs.  McCabe.  From  an  order  over- 
ruling objections  and  exceptions  to  the  final 
account,  this  appeal  Is  taken. 

The  only  question  for  our  determination 
is  whether  or  not  the  real  property  in  con- 
troversy is  community  property.  Appellant 
bases  his  claim  upon  the  facts  that  in  the 
deed  of  conveyance  he  is  named  as  Joint 
grantee;  that  part  of  the  consideration  was 
his  separate  property;  and  that  the  prop- 
er^ was  acquired  during  the  time  he  and 
the  deceased  were  living  together. 

[1]  At  the  time  of  her  marriage,  Mrs. 
Deschamps  was  the  owner  of  the  Olympic 
Apartments,  in  Seattle,  Wash.  Appellant 
claims  that  they  were  in  bad  condition,  and 
that  be  paid  out  some  of  his  own  money 
in  repairs  and  up-keep.  This  would  not 
give  him  a  community  interest  The  status 
of  the  property  was  fixed  at  the  time  it  was 
purchased.  Katterhazen  v.  Melster,  134  Pac. 
673.  It  was  in  Mrs.  Deschamps,  and  un- 
less divested  by  deed,  by  due  process  of  law,  | 


or  the  working  of  an  estopx)el,  must  remsin 
there,  subject  to  a  possible  equity  under  the 
case  of  B^ntz  v.  Brown,  46  Wash.  387,  90 
Pac.  211.  123  Am.  St  Rep.  937,  as  distin- 
guished in  Dobbins  t.  Dexter  Horton  &  Co^ 
62  Wash.  423,  113  Pac  1088,  and  United 
States  Fid.  &  Guar.  Co.  v.  Lee,  58  Wash.  16, 
107  Paa  870,  in  which  case  the  court  said: 
"We  do  not  desire  to  extend  the  rule  in 
that  casa"  The  amount  advanced,  if  any, 
was  small,  and  oitirely  disproportionate  to 
the  value  of  the  property,  and,  it  nowhere 
appearing  that  it  was  advanced  with  the  un- 
derstanding on  the  part  of  ^ther  husband  or 
wife  that  it  carried  an  Interest  in  the  prop- 
erty, it  ought  to  be  disregarded  under  the 
rule  of  Worthlngton  v.  Grasfper,  63  Wash. 
380,  115  Paa  849. 

[2]  Mrs.  Deschamps  traded  a  one-half  hi- 
terest  In  the  apartments  to  one  Grow  for  the 
property  in  controversy,  consisting  of  two 
lots  and  a  dwelling  boose,  described  as  lots 
31  and  32,  block  174,  Gillman's  addition  to 
Seattle.  This  property  was  mortgaged  for 
$2,286.70,  which  the  grantees  assumed.  The 
other  half  Interest  in  the  Olympic  Apart- 
ments was  traded  for  a  farm  in  Pierce  coun- 
ty, also  mortgaged.  This  mortgage  was  later 
foreclosed,  and  with  this  property  we  arc 
not  concerned.  In  both  these  transactions 
appellant  Is  named  as  Joint  grantee  Ap- 
pellant says  that  he  gave  Grow,  as  a  part 
consideration  for  the  Gillman  addition  prop- 
erty, mining  stock  worth  $600  and  about  {100 
in  cash,  and  that  he  paid  out  of  his  own 
money  over  $200  in  Installments  to  be  applied 
on  the  mortgage  The  stock  was  not  shown 
to  have  had  any  value;  it  had  never  paid 
any  dividends.  The  grantor  does  not  seem 
to  have  been  sufficiently  Impressed  with  its 
value  to  consider  it  a  factor  in  the  purchase 
price.  While  appellant's  testimony  as  to 
tbe  payments  made  by  him  is  trndispnted,  It 
is  also  unsupported.  It  is  probable  that  ap- 
pellant furnished  the  money  to  make  six 
payments  of  $85.17  each,  as  be  claims;  no 
receipts  were  offered  in  evidence.  Assuming, 
however,  that  appellant  did  expend  the  sums 
claimed  to  have  been  spent,  the  total  amount 
would  not  exceed  $500.  This,  under  the  au- 
thorities cited,  would  not  give  him  a  com- 
munity interest  in  the  property.  The  con- 
duct of  the  husband  after  the  death  of  his 
wife  is  such  as  to  warrant  a  belief  that  be 
did  not  at  the  time  regard  the  property  as 
his  own.  The  beneficiary  under  the  will 
met  all  payments  due  on  the  mortgage  and 
in  the  way  of  taxes  and  assessments.  He 
allowed  her  to  proceed  apparently  on  the 
theory  that  tbe  property  was  the  sole  and 
separate  property  of  her  mother  and  that 
she  was  the  sole  devisee. 

Appellant  contends  that  be  Is  the  owner  of 

a  community  interest  in  virtue  of  tbe  deeds. 

He  is  named  as  a  common  grantee.     The 

testimony  upon  which  the  husband  depends 

to  show  his  Interest  in  the  prop^ty  as  be 
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claims  It  to  be  eyldenced  by  the  deed  Is  as 
followB:  "Q.  Do  you  recall  how  the  deed 
came  to  be  given  to  Mr.  and  Mrs.  Descbamps, 
both  names  being  mentioned  here?  Yon  may 
have  forgotten  it,  Mr.  Otow.  I  will  submit 
It  to  you.  It  Is  'Exhibit  B/  and  this  Is  your 
signature,  J.  A.  Grow?  A  Tea  Q.  And  I 
call  attention  to  the  body  of  the  deed,  which 
makes  the  grantees  Samuel  Deechamps  and 
Anna  Deschamps.  Now  do  you  recall  any- 
thing about  why  that  was?  A.  Why,  as  we 
were  going  down  to  get  the  deed  signed  up, 
Mr.  Deschamps  asked  Mrs.  Deschamps  if  she 
was  willing  for  his  name  to  appear  In  the 
deeds  both  the  same,  and  she  said,  'Tes,'  to 
have  them ;  he  wanted  his  name  In  the  deed. 
That  was  abont  all  there  Is  to  it" 

Another  witness  testified  as  follows:     "I 
had  a  client  that  had  200  acres  over  at  Roy, 
Wash.,  and  wanted  to  get  into  a  rooming 
house.    I  was  up  there  one  evening  at  Mr. 
Deschamps'  and  Mrs.  Deschamps'  place,  and 
I  submitted  a  proposition  to  them.     So,  of 
course,  they  says:    'Well,  we  will  look  into 
the  matter.'     So   I   brought  my   Client  up 
there  to  look  at  the  house,  and  after  we  got 
through  looking  through  the  house,  we  took 
a  trip  over  to  Roy,  Wash.,  to  look  at  the  land. 
So  when  we  got  over  there,  why,  coming  back, 
why  everything  was  satisfactory.    We  were 
going  to  take  Mrs.  Deschamps  along  with 
U8  at  the  time,  but  she  says  the  both  of  them 
cannot  leave  the  house  at  the  same  time. 
So  Mr.  Deschamps  went  over  there  to  look 
at  the  land,  and  he  explained  it  to  her  Just 
as  he  saw  it,  and,  of  course,  they  agreed  to 
make  the  deaL     So  we  made  the  deal.     Q. 
Now,  what  talk.  If  any,  had  you  with  Mrs. 
Deschamps   with   reference  to  making   the 
deal?   A.  Well,  when  we  got  through  taking 
the  invoice  up  at  the  house  and  we  came 
down  to — I  asked  them  to  come  down  to  the 
office;  I  had  my  office  at  005  Third  avenue 
at  that  time.    •    •    ♦    I  asked  them  to  come 
down  to  close  up  the  deal.    So  when  the  time 
comes  fhey  were  down  at  the  time.    •    •    • 
So   when    the   deed    was   drawn,    I    asked 
Mrs.  Deschamps,    •    •    •    'Now,  Mrs.  Des- 
champs, do  you  want  this  deed  in  your  name 
or  in  your  husband's?'     I  asked  Mr.  Des- 
champs first,  'Do  you  want  this  deed  in  your 
name?'    He  says :   'Ask  my  wife.    Whatever 
she  says.'    •    •    *    So  she  says,  'Why  cer- 
tainly,   •    •    •    the  property  belongs  equal 
between  us  both." 

Appellant's  main  reliance  is  put  upon  the 
case  of  In  re  Tresidder's  Estate,  70  Wash. 
16,  125  Pa&  1034.  .  In  that  case  the  husband 
attended  to  the  purchase  of  the  property,  and 
there  was  much  testimony  to  support  the  con- 
tention that  the  property  was  purchased  with 
the  separate  funds  of  the  wife.  We  held 
that  the  husband  having  taken  the  deed  and 
having  directed  the  insertion  of  the  name  of 
his  wife  as  grantee,  together  with  the  recita- 
tion that  the  property  was  sold  and  conveyed 


to  the  wife  "as  and  tot  her  sole  and  separate 
property,  use,  and  benefit,  and  not  as  com- 
munity property,"  was  sufficient  to  bind  the 
husband,  and  that  we  would  not  hear  him  In 
denial  of  his  own  act  In  this  case  the  con- 
sideration paid  for  the  property  was  almost, 
if  not  entirely,  paid  out  of  the  property  of 
the  wife.  It  is  not  shown  that  the  wife  ever 
Intended  to  give  up  a  one-half  interest  in  the 
property,  or  that  she  understood  that  her 
husband  could  assert  a  greater  Interest  in 
the  property  than  would  be  represented  by 
his  advances,  if  any. 

[8]  The  mouth  of  the  wife  is  closed  In 
death,  and  there  is  no  one  to  speak  for  her 
unless  It  be  the  law,  so  often  declared,  that 
where  property  standing  in  the  name  of 
either  spouse  or  in  the  name  of  both  spouses 
is  presumed  to  be  community  property,  that 
such  presumption  is  rebuttable,  and  that 
courts  win  not  be  bound  by  the  terms  of  the 
deed  but  will  look  beyond  It  and  ascertain.  If 
possible,  the  true  intent  and  purpose  of  the 
parties.  Having  this  principle  In  mind,  and 
considering  the  whole  record,  we  are  not 
satisfied  that  the  husband  has  made  out  a 
case  that  would  warrant  this  or  any  other 
court  in  decreeing  him  to  be  the  owner  of  a 
one-half  interest  In  the  property. 

Certain  personal  property  was  Involved  in 
the  trial  below.  The  court  In  rendering  its 
decision  said:  "In  the  matter  of  the  estate  of 
Anna  Deschamps,  deceased,  the  ruling  of 
the  court  in  that  case  is  that  the  real  prop- 
erty described  in  the  city  of  Seattle  was  the 
separate  property  of  the  deceased.  That  the 
furniture  was,  of  course,  community  proper- 
ty, and  it  being  frittered  away  and  lost,  the 
executor  of  the  estate  will  be  held  to  account 
for  it,  and  you  may  take  testimony  as  to  the 
value  of  it" 

No  testimony  seems  to  Iiave  been  taken 
as  suggested  by  the  court,  and  no  findings 
were  made.  The  state  of  the  record  la  such 
that  we  do  not  feel  warranted  in  passing  on 
the  value  of  the  personal  property. 

The  judgment  of  the  lower  court  Is  af- 
firmed. 

CROW,  C.  J.,  and  ELLIS,  MAIN,  and 
GOSE,  JJ.,  concur. 


COOPER  T.  FARMERS'  &  MERCHANTS' 

BANK  OF  WENATCHEE. 

(Supreme  Court  of  Washington.    Jan.  21,  1914.) 

Appeal  and  Ebbob  (S  1210*)— Remand— Pbo- 
ceedinqs  at  new  tbiat. 

Where  a  judgment  for  plaintiff  was  revers- 
ed for  excluaion  of  evidence  offered  by  defend- 
ant which  the  Supreme  Court  deemed  relevant 
and  material,  the  trial  court  on  the  new  trial 
should  have  weighed  the  evidence  and  rendered 
judgment  in  accordance  with  bis  views  of  the 
law  and  the  facts  instead  of  rendering  judg- 
ment for  defendant  in  supposed  conformity  to 
the  Supreme  Court's  opinion,  as  the  Supreme 
Court  could  not  well  direct  a  judgment  with- 
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ont  knowing  what  the  evidence  on  tke  new  trial 
would  be. 

[Ed.  Note. — ^For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  18  4670,  4710;  Dec.  Dig.  i 
1210.»] 

Department  2.  Appeal  from  Superior  Court, 
Chelan  County;    Wm.  A.  Grlmshaw,  Judge. 

Action  by  Florence  Cooper  against  the  Far- 
mers' &  Merchants'  Bank  of  Wenatdiee. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Beversed  and  remanded,  with  direc- 
tions. 

Beeves  &  Beeves,  of  Wenatchee,  for  appel- 
lant B.  S.  Ludlngton  and  Lndlngton  & 
Shiner,  all  of  Wenatchee,  for  respondent 

MAIN,  J.  This  cause  was  here  upon  a 
former  appeaL  The  opinion  then  rendered 
is  reported  In  68  Wash.  310,  123  Pac.  465. 
For  a  statement  of  the  facts,  reference  will 
be  made  to  that  decision.  The  cause  was 
there  reversed  for  the  reason  that  the  trial 
court  had  declined  to  permit  certain  evi- 
dence to  be  introduced  which  this  court  deem- 
ed relevant  and  material.  Upon  a  retrial  in 
the  superior  court,  the  evidence  which  had 
been  refused  upon  the  first  trial  was  admit- 
ted. At  the  conclusion  of  the  retrial,  the 
court,  believing  that,  by  the  decision  of  this 
court  upon  the  former  appeal,  it  bad  been 
directed  to  enter  a  Judgment  for  the  defend- 
ant, apparently  did  so  believing  that  the 
weight  of  the  evidence  sustained  the  plain- 
tiff's contention.  In  rendering  his  decision 
the  trial  Judge,  while  referring  to  the  rever- 
sal by  this  court  of  the  first  Judgment,  among 
other  things  said :  "Under  this  decision  there 
is  only  one  thing  the  Supreme  Court  Is  going 
to  do  with  this  case,  and  that  is  to  bold  that, 
irrespective  of  theories  and  irrespective  of 
principles,  they  Just  sort  of  feel  that  the 
plaintiff  in  this  action  ought  not  to  recover, 
and  that  the  defendant  should,  and  therefore 
they  will  80  hold.  I  don't  think  that  ought 
to  be  the  real  theory  from  the  pleadings  or 
the  facts  before  the  court  Whether  it  is 
fortunate  or  not  don't  make  any  difference. 
They  will  do  that  Tou  can't  go  beyond  it 
They  have  already  said  in  fact  they  are  go- 
ing to."  Thereupon  Judgment  was  entered 
in  favor  of  the  defendant  from  which  the 
present  appeal  is  prosecuted. 

We  think  the  trial  court  did  not  correctly 
interpret  the  former  opinion.  Indeed,  this 
court  could  not  well  have  directed  a  Judg- 
ment without  knowing  what  the  evidence  was 
to  be.  Upon  a  retrial  it  became  the  duty  of 
•the  trial  court  to  weigh  the  evidence  which 
had  been  Introduced  and  render  Judgment  In 
accordance  with  his  views  of  the  law  and  the 
facts.  From  the  opinion  of  the  trial  Judge  it 
is  very  apparent  that  he  believed  the  appel- 
lant had  sustained  her  case  by  a  fair  pre- 
ponderance of  the  evidence.  Upon  an  exam- 
ination of  the  record  it  Is  apparent  to  us  that 
he  might  well  think  so.  Giving  the  evidence 
introduced  upon  the  retrial,  Including  that 


which  had  not  been  admitted  npon  the  first 
trial,  its  full  and  fair  consideration,  it  does 
not  meet  what  this  court  in  its  former  opin- 
ion held  would  be  sufficient  to  Justify  a  Judg- 
ment for  the  respondent 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  so- 
perlor  court  to  enter  a  Judgment  in  favor  of 
the  appellant 

CBOW,  O.  J.,  and  ELLIS,  FULLEBTON, 
and  HOBBIS,  JJ.,  concur. 


MUSSELMAN  v.  KNOTTINGHAM  et  nx. 
(Supreme  Court  of  Washington.    Jan.  21, 1914.) 

1.  Pbockss  ({  06*)— Service  bt  PnsuoATibN 
— Afwdavit— Bbquiwtes. 

Bern.  &  Bal.  Code,  {  228,  provides  that  an 
affidavit  for  publication  of  a  BUDunona  aliall  re- 
dte  that  a  copy  of  the  aummons  and  complaint 
has  been  deposited  in  the  post  office,  directed 
to  the  defendant  at  his  place  of  reaidence,  on- 
leas  it  is  stated  in  the  affidavit  that  anch  resi- 
dence la  not  known.  Held,  that  such  aection 
doea  not  require  that  the  aiffidavit  ahull  recite 
the  mailing  of  a  copy  of  the  summons  and  com- 
plaint where  it  alleges  that  defendanf a  place 
of  residence  is  unknown  to  the  affiant 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  |8  108-120;    Dec:  Dig.  f  06.*] 

2.  MOBTOAOKS    (S    440*)— FOBBOTOSTTBE— SUV- 
ICK     BT    PTJBtlOATrON— StJFFICIENCT. 

Where,  in  proceedings  to  foreclose  a  mort- 
gage, the  owner  was  served  by  publication,  and 
the  record  showed  that  he  was  not  a  resident 
of  the  county  where  the  suit  waa  institDted, 
that  dUigent  effort  on  the  part  of  the  attorney 
who  had  charge  of  the  foreclosure  proceedings 
and  who  made  the  affidavit  for  publication,  to 
locate  him  ao  as  to  make  personal  service,  was 
made,  and  that  service  by  publication  waa  not 
commenced  until  a  few  days  prior  to  the  ex- 
piration of  90  days  after  the  filing  of  the  com- 
plaint and  the  affidavit  alleged  tliat  his  resi- 
dence was  unknown,  the  service  was  authoriied 
and  regular. 

[Ed.  Note.— For  other  cases,  see  Mortgtyres, 
Cent  Dig.  {{  1298,  1299,  1803-1307;  Dec.  Di{. 
{  440.*] 

a   MOBTOAQES   ({  401*)-^lATURITT— FOMCLO- 
SUBE. 

An  option  contained  in  a  mortgage  to  de- 
clare the  whole  debt  due  for  nonpayment  of  in- 
terest is  aufficientlv  exercised  by  the  com- 
mencement of  foredoanre  proceedings. 

[Ed.  Note.— For  other  caaea,  see  Mortgages, 
Cent  Dig.  U  1160-1165, 1208, 1209;  Dec  Dig. 
I  401.*] 

Department  2.  Appeal  from  Superior 
Court,  Adams  Cbtmty;  O.  B.  Holcomb, 
Judge. 

Action  by  Thomas  O.  Musselman  against 
W.  S.  Knottlngham  and  wif&  Judgment  for 
defendants,  and  plalntifl  appeals.    Affirmed. 

Berkey  &  Cowan,  of  Spokane,  for  aivd- 
lant  O.  H.  Spalding,  of  Und,  for  respond- 
ents. 

MOBBIS,  J.  The  lower  court  denied  ap- 
pellant any  relief  In  an  action  to  set  aside  a 
decree  of  mortgage  foreclosure,  together  with 
the  certificate  of  sale  and  sheriff's  deed,  op- 
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on  tbe  gronnd  tbat  the  Judgment  of  foreclo- 
sure waa  Told  because  of  lack  of  Jurisdiction 
in  the  court,  due  to  alleged  fatal  defects  In 
the  atteinpt  to  obtain  service  by  imbUcatlon. 
Tbe  objection  to  the  sufficiency  of  the  serr- 
ice  by  publication  Is  that  no  copy  of  the 
Bommons  and  complaint  was  mailed  to  the 
appeUanf  B  last-known  place  of  residence. 

[1]  Our  statute  (section  228,  Bem.  &  Bal. 
Code)  piOTides  tbat  the  affidavit  for  publi- 
cation shall  recite  that  a  copy  of  the  som- 
mons  and  complaint  has  been  deposited  In  the 
IKMt  office  directed  to  the  defendant  at  his 
place  of  residence,  unless  it  Is  stated  In  the 
affidavit  that  such  residence  is  not  known. 
The  affidavit  upon  which  this  publication 
was  based  recites  "that  affiant  does  not  know 
the  place  of  residence  of  said  defendant" 
Tbls  recital  was  a  full  compliance  with  the 
statute,  and,  because  thereof,  it  was  not  re- 
gulred  that  it  should  contain  a  further  re- 
cital of  the  malllnK  of  a  copy  of  the  sum- 
mons and  complaint 

[2]  The  record  shows  that  appellant  was 
not  a  resident  of  Adams  county,  where  the 
foredosnre  suit  was  properly  instituted,  and 
that  a  diligent  effort  upon  the  part  of  the 
attorney,  who  had  charge  of  the  foreclosure 
proceedings  and  who  made  the  affidavit  to 
locate  him,  so  as  to  make  personal  service, 
both  tbrongb  tbe  sheriff's  office  of  Adams 
county  and  the  dty  marshal  of  Odessa,  was 
made,  and  that  service  by  publication  was 
not  commenced  until  a  few  days  prior  to  the 
expiration  of  90  days  after  the  filing  of  the 
complaint  We  are,  for  these  reasons,  satis- 
fled  that  service  by  publication  was  regular. 
The  foreclosure  was  had  because  of  the  de- 
fault In  the  payment  of  taxes  and  an  Install- 
ment of  interest  and  complaint  is  now  made 
tbat  the  lower  court  refused  to  permit  ap- 
pellant to  make  a  showing  that  no  notice 
was  given  him  of  the  mortgagee's  election  to 
declare  the  whole  sum  represented  by  the 
mortgage  to  be  due  and  payable  because  of 
default  In  the  payment  of  interest  and  taxes. 
There  was  no  tender  of  the  interest  due 
prior  to  the  commencement  of  tbe  toieAo- 
sure  suit 

[3]  The  option  contained  In  the  mortgage 
to  declare  the  whole  debt  due  for  nonpay- 
ment of  Interest  was  th^efore  sufficiently 
exercised  by  the  commencement  of  the  fore- 
closure proceeding.  Weinberg  v.  Naher,  61 
Wash.  691,  99  Pac.  786,  22  L.  E.  A.  (N.  S.) 
956 ;  Ounby  v.  Ingram,  67  Wash.  97, 106  Paa 
495,  86  L.  R.  A.  (N.  S.)  232. 

Other  reasons  might  be  given  why  the 
Judgment  of  the  lower  court  was  right,  but 
as  no  other  questions  than  those  we  have 
noticed  are  suggested  by  the  appeal,  no  fur- 
ther discussion  will  be  indulged  in,  and  the 
Judgment  is  affirmed. 

CROW,  C  J.,  and  PABKBR,  FULLBB- 
TON,  and  MOUNT,  JJ.,  concur. 


WEBSTEB  V.  BEAU  et  aL 

(Supreme  Court  of  Washington.    Jan.  21, 
1914.) 

1.  Dakaobs  (i  40*)— Bbxach  or  Contraot— 
Ahount  or  Bkoovxbt. 

Where  defendant  breached  a  partnership 
contract  to  engage  in  tfie  fnr  busineaa  in  the 
northern  part  of  Alaska,  and  there  was  no  es- 
tablished business  by  which  the  profits  could 
be  measured,  plaintiff  cannot  recover  for  pro- 
spective profits ;  the  matter  being  one  of  specu- 
lation. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  72-88;   Dec.  Dig.  {  40.*] 

2.  Dakaobs  (f  46*)— Bbkach  or  Contkact— 

BSCOVEBT. 

Where  a  defendant  breached  a  contract 
to  engage  in  the  fur  trade  in  Alaska,  plaintiff 
is  entitled  to  recover  such  losses  as  he  actual- 
ly sustained  in  the  way  of  expenses  in  perform- 
ing his  part  of  the  agreement  and  for  loss  of 
time  while  so  engaged. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ff  92-98;  Dec.  Dig.  {  46.*] 

Department  1.  Appeal  from  Superior 
Court  King  County ;  J.  T.  Ronald,  Judge. 

Action  by  Edward  Webster  against  John  L. 
Beau  and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and 
remanded. 

Wm.  Martin  and  Hugh  C.  Todd,  both  of 
Seattle,  for  appellant  Ira  Bronson,  of  Seat- 
tle, for  respcmdents. 

CBOW,  O.  J.  Action  by  Edward  Webster 
against  John  L.  Beau,  H.  T.  Harding,  and  Ed 
Born  to  recover  damages  for  the  breach  of 
a  written  contract  The  complaint  which 
purports  to  state  two  causes  of  action.  In  sub- 
stance alleges:  That  plaintiff  has  passed  a 
number  of  years  in  that  portion  of  Alaska 
within  the  Artie  Circle,  known  as  the  "Mack- 
enzie River  Country,"  which  is  inhabited  by 
fur-bearing  animals.  That  during  his  so- 
journ there  he  acquired  extensive  and  valu- 
able information  relative  to  the  fur  trade 
and  the  methods  of  obtaining  furs  from  the 
native  Indians  and  Elskimos.  That  in  1907,  at 
Nome,  Alaska,  John  L.  Bean,  one  of  the  de- 
fendants, requested  him  to  enter  into  negotia- 
tions with  the  view  of  Jointly  engaging  in 
the  fur-trading  business.  That  later  he  ask- 
ed that  plaintiff  accompany  him  to  Seattle  to 
confer  with  the  defendants  H.  T.  Harding  and 
Ed  Bom.  That  further  iionsultations  were 
held  in  Seattle;  all  parties  named  being  pres- 
ent That  on  November  12,  1007,  a  verbal 
agreement  previously  made  was  reduced  to 
writing  by  Beau,  on  behalf  of  himself  and 
the  defendants  Harding  and  Bom,  in  the  form 
of  a  letter  or  proposition,  which  Beau  signed, 
and  which  plaintiff  accepted  and  also  signed. 
That  the  defendant  Bean  then  requested 
that  plaintiff  proceed  to  San  Francisco  to  as- 
certain the  plans  of  tbe  whaling  fleet  for  the 
next  season,  and  also  to  secure  suitable  men 
to  assist  in  conducting  the  contemplated  fnr- 
tradlng  business.    That  Beau  then  advanced 
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$85  to  plaintiff  for  immediate  expenses,  and 
promised  furtber  advances  as  needed.  Tliat 
plaintiff  went  to  San  Francisco,  where  he 
wrote  a  number  of  letters  and  sent  a  telegram 
to  the  defendant  Beau,  but  received  no  an- 
swers. That  in  April  or  May,  190S,  be  mailed  a 
registered  letter  to  Beau,  and  received  an  an- 
swer, In  which  Beau  stated  that  be  and  his 
associates  would  not  carry  out  the  agree- 
ment. That  plaintiff  was  capable  of  earning 
$5  per  day;  and  that,  for  money  disbursed 
in  necessary  expenses  and  for  loss  of  time, 
he  had  sustained  a  loss  of  $1,985,  upon  which 
the  $95  advanced  by  Beau  should  be  credited. 

The  written  proposal  upon  which  the  sec- 
ond cause  of  action  is  also  predicated  reads 
as  follows: 

"Seattle,  Wash.,  Nov.  12,  '07. 

"Mr.  E.  Webster,  Seattle,  Wash.— Dear  Sir: 
Reference  our  conversation  regarding  Mc- 
Kenzle  River  Expedition  will  say:  We  will 
arrange  to  place  a  stock  of  trade  goods  there 
at  such  a  place  as  you  and  we  may  select 
The  stock,  to  consist  of  such  wares  as  we 
may  deem  proper  for  the  native  trade  pur- 
poses, shall  constitute  approximately  the 
value  of  twelve  thousand  dollars,  Including 
duty  and  freight  The  stock  to  be  shipped 
on  such  carrier  as  will  make  best  and  low- 
est rates,  concurrent  with  safety.  The  title 
and  ownership  of  all  wares  and  buildings 
erected  shall  be  vested  in  us.  Tou  are  to  de- 
vote your  time  and  efforts  to  handling  and 
trading  off  the  said  wares  and  merchandise 
for  fur,  whalebone,  etc.,  and  for  your  serv- 
ices you  are  to  receive  thirty-three  and  one- 
third  (33%)  per  cent  of  the  net  profit  of 
the  McKenzie  'Your  Stations.'  The  fur  and 
trade  goods  obtained  by  you  in  exchange  and 
otherwise  shall  be  turned  over  to  us  on  arriv- 
al of  our  boat  each  and  every  season;  such 
furs  are  to  be  kept  separate  and  distinct  and 
sold  to  the  best  possible  advantage,  and  sep- 
arate and  distinct  accounts  kept  and  render- 
ed to  you.  All  accounts  and  invoices  and  all 
matters  pertaining  to  your  station  shall  be 
subject  to  your  Inspection  at  all  times.  Two- 
thirds,  or  66%  per  cent.,  of  the  net  profit 
shall  go  to  us.  In  taking  stock  of  inventory 
for  purpose  of  ascertaining  profit  or  net  re- 
sults, the  cost  of  building  or  equipment  shall 
not  be  figured.  We  will  put  in  another  stock 
the  second  year  as  large  or  larger,  if  you  ad- 
vise us  by  mall  to  increase ;  otherwise  prac- 
tically same  amount  and  commodities.  Fol-' 
lowing  propositions  are  to  be  part  of  our 
agreement  And  you  can  avail  yourself  of 
any  or  either  at  any  time: 

"First  If  the  profits  during  or  within  five 
years  shall  be  such  that  we  have  during  these 
five  years,  or  before,  our  money  and  one  hun- 
dred per  cent  profit  then  and  in  that  event 
from  that  time  on  you  shall  receive  fifty  per 
cent  profit  and  be  the  one-half  owner  of 
all  stock  and  buildings,  and  title  vested  in 
you  to  that  extent 

"Second.  If  you  at  any  time  invest  or  put 
In  16%  per  cent  of  all  capital  invested  In 


your  stations,  then  and  immediately  there- 
after yon  shall  receive  fifty  per  cent  of  the 
profits,  and  the  16%  per  cent,  or  one-sixth, 
of  the  property  shall  then  be  vested  in  yoar 
name. 

"Third.  If  at  any  time  yon  can  establish 
the  condltiona  as  In  article  first  yon  shall 
receive  a  salary  in  addition  to  the  fifty  per 
cent  profit 

"Fourth.  In  case  yoa  have  made  one  hun- 
dred per  cent  net  profit  or  more  the  first 
year,  then  you  shall  have  one-half,  or  fifty 
per  cent,  of  the  profit  for  your  services,  and 
same  ratio  if  the  net  profits  shall  be  large; 
this  also  applies  to  subsequent  years. 

"Fifth.  Any  and  all  trading  or  buying  the 
Schooner  Abler  does  from  spring  1909  on  be- 
tween point  one-half  distance  between  Point 
Barrow  and  your  station,  you  shall  receive 
twenty-five  (25)  per  cent  of  the  net  profit 
Of  the  profits  derived  from  any  purchases 
or  trade  made  by  Schooner  Abler  season  190S 
from  Camden  Bay  and  East  yon  will  receive 
twenty-five  per  cent  of  the  profits.  Losses 
to  be  borne  in  same  ratio  as  profit  Yoa  are 
to  keep  accurate  account  of  all  transactions. 
"Truly,  John  U  Beaa 

"O.  K.     B.  Webster." 

For  his  second  cause  of  action  the  plaintiff, 
after  pleading  the  agreement  in  substance 
alleged  that  the  defendants  refused  and  neg- 
lected to  purchase  goods  in  the  sum  of  $12,- 
000  for  the  partnership  as  agreed ;  that  as  a 
result  of  such  refusal,  the  entire  season  of 
190S  was  lost  together  with  profits  tbat 
would  have  been  earned  by  the  plaintlC ;  that 
the  portion  of  Alaska  to  which  it  was  agreed 
the  plaintiff  should  go  with  the  goods  was 
a  section  but  little  frequented  by  traders, 
where  heavy  profits  in  the  fur,  ivory,  and 
meroantile  business  would  have  been  realiz- 
ed; and  that  the  proposed  partnership  dur- 
ing the  term  of  two  years  would  have  earned 
a  net  profit  of  $75,000.  Plaintiff  demanded 
Judgment  for  $1,890  on  his  first  cause  of  ac- 
tion, and  for  $25,000  on  his  second  cause  of 
action. 

The  defendants  John  L.  Beau  and  H.  T. 
Harding  admitted  the  execution  of  the  writ- 
ten agreement  by  John  L.  Beau,  but  denied 
all  other  allegations  of  the  complaint  The 
defendant  Ed  Born  has  been  dismissed  from 
the  action,  and  ho  further  notice  will  be 
taken  of  him.  The  first  trial  resulted  in  a 
verdict  for  $14,905  in  plalntltTs  favor  against 
the  defendants  Beau  and  Harding.  Upon 
the  hearing  of  the  defendants'  motion  for  a 
new  trial,  the  trial  judge,  being  of  the  (4dn- 
ion  that  anticipated  profits  were  too  remote 
and  speculative  to  be  made  the  basis  of  a  re- 
covery, ordered  the  plaintiff  to  remit  $13,- 
585  from  the  verdict  or  accept  a  new  trial 
Plaintiff  refused  to  make  any  remission,  and 
a  second  jury  trial  was  had  before  a  differ- 
ent judge,  who  Instructed  the  Jury,  and  tried 
the  cause,  upon  the  theory  that  lost  profits 
for  one  year  only  could  be  recovered,  and 
that  there  could  be  recovery  for  expenses  or 
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lost  time.  Following '  this  Instmctilon,  the 
second  Jury  retomed  a  verdict  for  $8,000  in 
plalntUTs  ftiTor  against  the  defendant  John 
Ik  Bean.  Motions  for  a  new  trial  were  In- 
terposed by  the  plaintiff  and  the  defendant 
Bean.  The  defendants  also  interposed  a  mo- 
tion for  judgment  notwithstanding  the  ver- 
dict. The  latter  motion  was  sustained,  and 
a.  Judgment  of  dismissal  was  entered,  for  the 
reason  that  the  trial  Judge  concluded  that  no 
'Contract  between  the  parties  had  been  prov- 
en.   The  plaintiff  has  appealed. 

The  trial  Judge  in  substance  Instructed  the 
jury  that  the  written  instrument  would  not 
be  binding  upon  the  parties  until  (1)  they 
agreed  upon  and  selected  a  place  or  station 
^  In  which  to  instal  their  stock  of  goods,  and 
(2)  they  had  selected  and  aK>roved  a  stock 
of  goods  which  they  deemed  suitable  for 
trading  purposes.  This  instruction  was  given 
upon  the  theory  that  the  written  instrument 
itself  contemplated  the  performance  of  these 
prerequisite  conditions  to  make  it  a  binding 
contract.  There  was  evidence  that  the  sta- 
tion and  stodk:  of  goods  had  been  agreed  up- 
on. As  the  jury  found  In  appellant's  favor 
en  the  issue  involved,  the  Instruction,  al- 
though excepted  to  by  appellant,  could  not 
have  been  prejudicial  as  against  him;  yet, 
in  view  of  the  new  trial  which  must  be  order- 
ed, we  annoimce  our  approval  of  the  instruc- 
tion as  given. 

Other  assignments  of  error,  in  substance, 
present  two  questions:  (1)  Whether  appellant 
can  recover  damages  occasioned  by  loss  of  an- 
ticipated profits ;  and  (2)  whether  he  can  recov- 
er damages  occasioned  by  loss  of  time,  and  for 
necessary  disbursements.  The  trial  judge  at 
first  held  he  could  recover  for  loss  of  antic- 
ipated profits  only,  and  that,  the  contract 
being  one  for  a  partnership  which  could  be 
terminated  at  any  time  after  the  business 
had  actually  been  installed,  appellant's  claim 
for  lost  profits  should  be  confined  to  those 
that  might  have  been  earned  during  the  year 
1906.  He  further  held  appellant  could  not  re- 
cover for  loss  of  time,  or  for  expenses  in- 
curred. As  before  stated,  a  verdict  was  re- 
turned for  $8,000;  but  later  the  trial  judge 
sustained  respondents'  motion  for  judgment 
non  obstante  veredicto,  on  the  theory  that 
no  valid  contract  had  been  shown.  We  con- 
clude that  he  erred  In  sustaining  the  motion, 
and  also  erred  in  the  theory  upon  which  he 
tried  the  case. 

[1]  There  was  sufficient  evidence  to  be  sub- 
mitted to  the  jury  upon  the  issue  whether 
there  was  a  definite,  certain,  and  binding 
contract,  and  the  jury,  upon  such  evidence, 
which  was  properly  submitted,  found  a  vaUd 
contract  had  been  made.  We  hold  that  un- 
der the  contract  here  involved  appellant  was 
not  entitled  to  recover  damages  for  loss  of 
anticipated  profits.  The  contract '  contem- 
plated the  establishment  of  a  future  business 
in  a  remote  and  sparsely  settled  country,  un- 
der dangerous  and  adverse  conditions.  It 
did   not  pertain  to  any  existing  business. 


Any  loss  of  profits  would  necessarily  mean 
the  loss  of  such  anticipated  profits  as  might 
possibly  be  earned  in  the  future  from  a  busi- 
ness not  yet  created,  installed,  or  conducted. 
There  was  no  going  business  whidi  had  pre-, 
vlously  earned  profits  sufficient  to  form  a  ba- 
sis upon  which  to  estimate  probable  future 
profita  Evidence  offered  to  show  a  loss  of 
profits  in  this  action  would  necessarily  con- 
sist of  opinions  of  witnesses,  uncertain  and 
speculative  in  character.  Who  could  antic- 
ipate or  foretell  that  circumstance  or  con- 
tingencies might  not  have  arisen  after  the 
business  had  been  actually  installed  which 
would  result  in  a  total  failure  to  earn  any 
profits  whatever?  It  is  common  knowledge 
that  parties  expecting  profitable  results  fre- 
quently enter  upon  business  enterprises  which 
terminate  in  failure.  This  court,  in  common 
with  others,  has  held  that  loss  of  profits  un- 
der certain  conditions  may  be  the  basis  of  a 
recovery  in  actions  for  damages,  and  appel- 
lant has  dted  the  following  cases  from  this 
court  in  support  of  that  rule:  Skagit,  etc., 
Co.  V.  Cole,  2  Wash.  67,  26  Paa  1077;  Fed- 
eral Iron  &  Brass  Bed  Co.  v.  Hock,  42  Wash. 
668,  86  Paa  418;  Belch  v.  Big  Store  Co.,  46 
Wash.  1,  89  Pac.  174;  Church  v,  Wilkeson- 
Tripp  Co.,  68  Wash.  262,  108  Pac.  696,  109 
Pac.  lis,  137  Am.  St  Rep.  1069. 

The  first  three  cases  cited  either  awaod 
damages  for  actual  losses  which  were  not  in 
the  nature  of  profits,  or  disclosed  an  estab- 
lished business  which  presented  facts  and 
practical  experience  upon  which  an  estimate 
of  lost  profits  could  be  inteUigently  predi- 
cated. In  the  Church  Case  a  recovery  was 
allowed  only  for  commissions  on  sales  shown 
to  have  been  actually  made.  An  examination 
of  the  authorities  will  show  that  the  courts 
with  marked  uniformity  have  announced  the 
doctrine  that,  where  an  established  business 
has  been  Interrupted  or  destroyed  by  breach 
of  contract,  or  by  tort,  a  resulting  loss  of 
profits  may  become  the  basis  of  a  recovery; 
there  being  a  past  experience  sufficient  to 
render  the  extent  of  such  loss  reasonably 
certain,  and  fairly  susceptible  of  proof.  Bo- 
gart  v.  Pltchless  Lumber  Co.,  72  Wash.  417, 
130  Paa  490.  The  cases  from  this  court  cit- 
ed by  appellant,  where  the  loss  of  profits  was 
Involved,  are  in  harmony  with  this  rule.  The 
doctrine  Is  equally  well  established  that  a 
loss  of  prospective  profits  will  not  become  a 
basis  of  recovery  in  an  action  upon  the 
breach  of  a  contract  to  launch  a  new  ven- 
ture or  business.  "Where  a  profit  has  actu- 
ally been  made,  this  may  be  proved  as  very 
pertinent  to  the  question  what  the  future 
profits  would  probably  have  been  had  not  the 
business  been  interrupted,  and  as  a  materi- 
al aid  to  the  jury  in  the  solution  of  tills  ques- 
tion; but,  where  no  profit  has  ever  been  real- 
ized, the  mere  loss  of  an  opportunity  to  try 
to  make  a  profit  is  of  too  uncertain  value  to 
be  compensated."  1  Sedgwick  on  Damages 
(9th  Ed.)  S  193. 
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Connsel  cite  and  especially  rely  upon  Den- 
nis y.  Mazfleld,  10  Allen  (Bfass.)  138,  to  sus- 
tain appellant's  right  to  recover  for  loss  of 
prospective  profits  herein.  Commenting  on 
that  case,  Mr.  Sedgwick,  in  his  work  on  Dam- 
ages, Immediately  after  the  quotation  above 
made,  further  says:  "In  Dennis  v.  ICaxfleld 
the  plalntifC  was  hired  for  a  whaling  voyage, 
and  was  to  receive  a  certain  'lay'  or  per- 
centage of  the  profits,  and  additional  com- 
pensation. If  the  cargo  reached  a  certain 
amount  Being  wrongfully  dismissed.  It  was 
held  he  could  recover  compensation  for  both 
Items  of  loss;  the  voyage  having  ended  and 
the  profits  of  the  voyage  being  known. 
*  *  *  This,  It  must  be  noted.  Is  a  con- 
tract where  the  profits  are  those  of  a  busi- 
ness, not  the  profits  of  the  plainturs  individ- 
ual exertions.  He  may  in  such  a  case  wait 
untU  the  business  is  completed,  and  the  prof- 
It  realized,  and  then  recover  his  proportion, 
as  he  did  in  the  case  Just  dted,  or,  if  the 
business  has  been  so  long  established  that  he 
can  reasonably  prove  that  a  inroflt  will  be 
realized,  be  may  recover  at  once  npon  the 
breach.  But,  If  it  is  a  new  enterprise,  and 
there  is  no  proof  that  profit  will  be  made,  the 
plaintiff  can  prove  no  loss,  and  should  recov- 
er no  damages  on  account  of  the  loss  of  prof- 
Its;  the  burden  of  proving  a  profit  Is  upon 
him."  This  role  Is  well  sustained  by  author- 
ity. Kenny  v.  CoUler,  79  Ga.  743,  8  S.  B.  68 ; 
Central  Coal  &  Coke  Co.  v.  Hartman,  111 
Fed.  96,  49  0.  O.  A.  244;  PaoU  Gas  Co.  v. 
Paola  Glass  CO.,  66  Kan.  614,  44  Fac.  621,  64 
Am.  St  B^.  698;  Wlnslow  Blevator  Co.  v. 
Hoffman,  107  Md.  621,  637,  69  Atl.  394,  17  L. 
B.  A.  (N.  S.)  1130. 

"Where  a  new  business  or  enterprise  Is 
floated,  and  damages  by  way  of  profit  are 
Claimed  for  Its  Interruption  or  prevention, 
they  will  be  denied,  for  the  reason  that  sach 
business  Is  an  adventure,  as  distinguished 
from  an  established  business,  and  Its  profits 
are  speculative  and  remote,  existing  only  in 
anticipation."    13  Cyc.  69. 

"The  loss  of  profits  to  a  business  which  has 
been  wrongfully  interrupted  by  another  is  an 
element  of  damage  for  which  a  recovery  may 
be  had;  but  It  must  be  made  to  appear  that 
the  business  was  an  established  one — that  is, 
that  it  had  been  successfully  conducted  for 
such  a  lengtb  of  time,  and  had  such  a  trade 
established,  that  the  profits  thereof  are  rea- 
sonably ascertainable."  States  v.  Durkin,  66 
Kan.  101,  68  Pac.  1091. 

A  clear  distinction  is  manifest  between  an 
Interruption  of,  or  an  injury  to,  an  existing 
buslncRS  which  has  been  successfully  con- 
ducted for  a  considerable  period  of  time  and 
the  prevention  of  the  establishment  of  an  en- 
tirely new  business.  When  the  business  la 
In  contemplation,  but  not  established,  profits 
that  may  be  anticipated  therefrom  are  too 
speculative,  uncertain,  and  conjectural  to  be- 
come a  basis  for  the  recovery  of  damages  in 


an  action  for  the  subsequent  loss  of  sncb 
profits. 

[2]  As  there  was  evidence  suffldent  to  sus- 
tain the  finding  of  the  Jury  that  a  valid  and 
definite  contract  had  been  entered  into  be- 
tween appellant  and  respondent  Beau,  and 
as,  under  the  rule  heretofore  announced,  ap- 
pellant cannot  recover  damages  for  the  loss 
of  prospective  profits,  it  necessarily  followg 
that  he  Is  entitled  to  recover  such  Icsges  u 
he  actually  sustained  In  the  way  of  expenses 
Incurred  in  performing  his  part  of  the  agree- 
ment, and  for  loss  of  time  while  thus  engag- 
ed. This  was  the  view  entertained  by  the 
court  on  the  first  trial,  when  appellant  was 
ordered  to  remit  a  considerable  amount  of 
the  verdict,  or  submit  to  a  new  trial,  and  is 
the  theory  upon  which  the  case  must  be  again 
tried. 

Upon  the  last  trial  there  was  an  absolute 
failure  of  evidence  sufficient  to  show  that 
th^  defendant  H.  T.  Harding  was  a  party  to 
the  contract,  or  that  he  had  authorized  tbe 
respondent  Beau  to  act  for  him  when  enter- 
ing into  the  contract  As  to  the  defendant 
Harding  the  Judgment  of  tltmnlMMi  was  prop- 
erly entered.  As  to  the  respondent  Bean  tbe 
Judgment  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial  npon  the  issues  Join- 
ed between  him  and  the  appellant  Tbe  ap- 
pellant will  recover  his  costs  in  this  court 
from  the  respondent  Beau. 

MOUNT,  PARKER,  QOSB,  and  CHAD. 
WICK,  JJ.,  concur. 


ALLEN  et  aL  v.  CIT7  OF  BELLINGHAU 

et  aL 

(Supreme  Court  of  Washington.     Jan.  23, 
1914.) 

1.  MUNICrPAI.  CORPOKATIONS  (g  293*)— PuB- 
UO  ImFBOVKUKNTS— PBKIXiaiTABY  RESOLU- 
TION. 

Under  Bellingham  City  Charter,  i  327,  pro- 
viding that  all  proceedings  for  the  assenment 
of  aewer  districts  shall,  as  far  aa  practicable, 
conform  to  the  methods  therein  prescribed  for 
the  establishment  of  street  improvement  dii- 
tricta,  and  section  299,  piovidiDg  that  no  oidi- 
nance  for  the  improvement  of  any  street,  etc 
shall  be  passed  without  the  publication  of  tbe 
resolution  declaring  the  intention  of  the  city  to 
make  such  improvement,  which  ahall  contain  a 
statement  of  the  nature  of  tbe  proposed  im- 
provement, the  estimate  of  the  cost  thereof, 
tbe  portion  of  such  cost  which  is  to  be  assess- 
ed against  the  property  abutting  and  included 
in  the  assessment  district  provided  by  such  rea- 
olution,  and  shidl  designate  a  time  in  which 
protests  against  the  proposed  improvement 
may  be  filed,  a  resolution  reciting  that  it  was 
necessary  to  improve  a  certain  street  by  the 
construction  of  a  trunk  sewer  outlet  and  the 
doing  of  such  other  work  as  might  be  necessary 
in  connection  therewith  at  a  total  estimated 
cost  therein  specified,  which  cost  it  was  propos- 
ed to  assess  against  the  property  which  could 
be  conveniently  sewered  or  drained  by  sach 
trunk  sewer,  and  included  in  an  assessment 
district  thereafter  to  be  established  according 
to  law,  and  providing  that  ail  persona  desiring 
to  make  protests  might  file  their  protests  at 
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any  time  before  a  time  specified,  and  tliat  the 
manner  of  maUns  snch  improvement  and  the 
methods  of  payment  therefor,  and  all  protests 
against  it,  would  be  considered  at  a  meeting  of 
the  city  council  at  a  time  specified,  substantial- 
iy  complied  with  the  charter ;  it  beinf  manifest 
therefrom  that  the  proposed  improvement  was 
for  aewer  construction  rather  than  primarily 
for  the  improvement  of  a  street 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
COT|Mrationa,  Cent  Pi«.  U  77&-776;  Dec.  Dig. 

2.  Mmricipai.  Cobporations  (S  444*)— Pdb- 

Z;tO   IlCPBOVXlGBirca— PaxLUaNABT    Resolu- 

■noiT. 

As  there  is  no  constitntional  requirement 
that  notice  of  a  proposed  municipal  improve- 
ment be  given  by  resolution  or  otherwise,  and 
as  the  L^alatnre  might  therefore  dispense  with 
such  notice,  a  failure  on  the  part  of  taxing  of- 
ficers to  initiate  an  improvement  by  a  proper 
resolution  did  not  avoid  the  assessment  where 
an  opportunity  was  given  to  present  objections 
to  the  assessment  roll  on  a  reassessment  as 
authorised  by  statute. 

[Ed.  Mote.— For  other  cases,  see  Municipal 
CorporationB,  Cuit  Dig.  |{  1004,  106&;  Dec. 
Dig.  i  444.*] 

8.  Judoubut  (i  714*)— Rxs  Judicata- Vaoa- 

noN  or  ABSKBSianT. 

Under  Laws  1911,  c.  98,  S  21,  providing 
that  the  council  or  other  legislative  body  of  a 
dty  at  the  time  fixed  for  hearing  objections  to 
the  confirmation  of  an  assessment  roll  for  a 
local  improvement  may  set  aside  such  roll  and 
order  that  such  assessment  be  made  de  novo, 
and  then  shall  confirm  it  by  ordinance,  where 
an  assessment  was  vacated  in  an  action  to 
enjoin  its  collection,  whereupon,  as  authorized 
by  an  ordinance,  a  new  assessment  roll  was 
prepared  and  approved,  a  judgment  in  such 
action  was  not  res  judicata  as  to  the  invalidity 
of  the  new  assessment  roU. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SI  1240,   124%  1243;    Dec.  Dig.  i 
714.  •] 
4.  MumciPAi.  COBP0BATIOK8  9  614*)— Pub - 

UO    iHFROVXlfKIfTS— AsaESSMBRT   OF   BBNB- 

FiTB— RwxonoN  or  AHmtmnntin;  Boll. 
Under  Laws  1911,  c.  98,  {  21,  authorizing 
the  council  or  legislative  body  of  a  clt^  to  set 
aside  an  assessment  roll  for  a  local  improve- 
ment, and  order  that  snch  assessment  be  made 
de  novo,  where  after  a  judgment  vacating  an 
assessment  the  ci^  council  adopted  an  ordi- 
nance providing  for  the  making  of  a  reassess- 
ment, but,  upon  the  submission  of  the  new  as- 
sessment roll  prepared  by  the  board  of  public 
works,  rejected  such  roll,  a  further  reassess- 
ment could  l>e  made  and  confirmed  without  the 
adoption  of  a  new  ordinance  directing  such  fur- 
ther assessment 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1207-121S;  Dec. 
Dig.  f  B14.*l 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  Coonty;  John  A  Kellogg, 
Judge, 

Action  by  G.  W.  Allen  and  others  against 
tbe  City  of  Bellingbam  and  others.  From  a 
Judgment  of  dismissal,  plalntUIs  appeaL  Af- 
firmed. 

Black  &  Black,  of  Bellingbam,  for  appel- 
lants. Dan  F.  North  and  Walter  B.  Whlt- 
comb,  both  of  Bellingbam,  for  respondents. 

MAIN,  J.  This  action  was  brongbt  tor  the 
purpose  of  enjoining  tbe  collection  of  certain 


reassessments  for  local  improvements.  On 
May  25,  1908,  the  city  council  of  Bellingbam 
passed  a  resolution  de<3arlng  its  intention  to 
construct  a  trunk  sewer  outlet  on  O  street 
between  HoUy  and  Laurel  streets,  and  do 
sucb  other  work  as  might  be  necessary  In 
connection  tberewlth.  This  resolution  reads 
as  follows: 

"Whereas  It  is  necessary  to  Improve  G 
street  from  Holly  street  to  Laurel  street  by 
the  construction  of  a  trunk  sewer  outlet,  and 
doing  sucb  other  work  as  may  be  necessary  In 
connectioa  therewith  at  a  total  estimated  cost 
of  twenty-two  thousand  two  hundred  and 
fifty-two  dollars  and  sixty-one  cents  (^,262.- 
61)  and  in  accordance  with  tbe  plans  and 
spedflcations  pr^>ared  therefor  and  now  on 
file  with  the  comptroller,  which  cost  it  is  pro- 
posed to  assess  against  tbe  property  which 
can  be  conveniently  sewered  or  drained  by 
said  trunk  sewer  and  included  in  an  assess- 
ment district  hereafter  to  be  established  ac- 
cording to  law. 

"It  is  further  bereby  resolved  that  all  per- 
sons Interested  desiring  to  make  protests 
against  the  said  improvement  may  file  their 
protests  at  any  time  before  8  o'clock  p.  m.. 
Monday,  June  8tb,  1908,  in  tlie  office  of  the 
dty  comptroller. 

"It  Is  further  hereby  resolved  that  the  man- 
ner of  making  said  Improvement  and  tbe 
method  of  payment  therefor  and  all  pro- 
tests against  the  same  will  be  considered  at 
a  regular  meeting  of  the  dty  council  to  be 
held  in  tbe  council  chambers  at  the  dty  hall 
at  the  hour  of  8  o'clock  p.  m.  of  said  Monday, 
June  8, 1908,  at  which  time  and  place  all  per- 
sons desiring  to  be  beard  are  bereby  notified 
to  be  present" 

On  June  16,  1908,  in  pursuance  of  tbe  in- 
tention declared  In  tbe  resolution,  ordinance 
No.  871  was  passed,  which  provided  for  the' 
construction  of  tbe  sewer  outlet,  and  for  the 
levying  and  collection  of  a  spedal  assessment 
to  pay  for  the  same.  Subsequently  tbe  sewer 
was  constructed  and  the  assessment  roll  pre- 
pared. Thereafter,  and  on  January  21,  1910, 
tbe  Bellingham  Bay  Land  Company,  W.  R. 
Monltray,  John  Siegfried,  and  Thos.  W.  Mil- 
ler, all  of  whom  are  api)ellants  in  this  action, 
instituted  an  action  in  the  superior  court  for 
Whatcom  county  to  enjoin  the  collection  of 
tbe  assessment  Judgment  was  rendered  va- 
cating, setting  aside,  and  holding  void  tbe 
assessment  On  April  10, 1911,  ordinance  No. 
1S87  was  approved,  which  provided  for  a  re- 
assessment of  the  property  benefited  by  the 
construction  of  the  sewer  in  O  street  between 
Holly  and  Laurel  and  the  doing  of  sucb  other 
work  as  was  necessary  in  connection  there- 
with, and  created  an  assessment  district 
Thereafter  the  board  of  public  works  of  tbe 
dty  of  Bellingbam  prepared  an  assessment 
roll,  and  notice  was  published  that  a  hearing 
would  be  had  upon  tbe  same  on  November  20, 
1911.    This  roll  was  not  approved  by  tbe  dty 
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c6uDcU,  and  a  resolntlon  was  passed  direct- 
Ing  that  a  new  roll  be  prepared.  A  new  roll 
was  prepared,  and  oif  March  18,  1912,  was 
confirmied  by  the  dty  council.  No  claim  is 
made  that  an  opportunity  was  not  given  to 
make  obJectionB  to  this  roll  and  to  have  a 
hearing  thereon.  The  present  action  was  in- 
stituted for  the  purpose  of  restraining  the 
Collection  of  the  assessment  made  in  the  re- 
assessment roll  of  March  18,  1912.  The  com- 
plaint Is  voluminous,  but  the  facts  stated  are 
sufiSdent  for  an  understanding  of  the  ques- 
tions wUdi  are  presented.  To  the  complaint 
a  demurrer  was  Interposed  and  sustained. 
The  appellants  elected  to  stand  upon  their 
complaint,  and  refused  to  plead  further. 
Judgment  was  entered  dismissing  the  pro- 
ceeding, from  which  an  appeal  is  prosecuted. 

The  principal  contentions  of  the  appellants 
are:  First,  that  the  dty  oonndl  had  not  ac- 
quired Jurisdiction  to  make  the  reassessment 
in  question ;  second,  that  the  former  proceed- 
ing in  which  the  original  assessment  was  held 
to  be  void  was  res  judicata  as  against  the 
right  to  reassess;  and,  third,  that  in  any 
event  the  reassessment  could  not  be  made  un- 
der ordinance  No.  1587  after  the  council  had 
rejected  the  first  roll  prepared  thereunder 
and  by  resolution  directed  the  making  of  a 
new  rolL 

[1]  I.  It  is  earnestly  contended  that  the 
resolution  above  set  out,  dedaring  the  inten- 
tion to  make  the  improvement,  was  not  suffl- 
dent  to  confer  jurisdiction,  and  therefore  the 
reassessment  was  made  without  due  process 
of  law. 

Section  327  of  the  dty  charter,  being  one 
of  the  sections  in  whldi  the  dty  is  empowered 
to  provide  sewerage,  requires  that:  "All  pro- 
ceedings for  the  assessment  of  drainage  or 
sewer  districts  or  subsewer  districts,  shaU,  as 
far  as  practicable,  conform  to  the  methods 
herein  prmcrlbed  for  the  establishment  of 
street  Improvement  districts." 

Section  299  of  the  charter,  being  one  of  the 
sections  covering  the  matter  of  street  Im- 
provements, provides:  "No  ordinance  provid- 
ing for  the  improvement  of  any  street,  ave- 
nue, public  way  or  alley  shall  be  passed  with- 
out the  publication  of  the  resolution  declar- 
ing the  intention  of  the  dty  to  make  such  im- 
provement and  not  until  the  expiration  of  &t 
least  ten  days  from  the  date  of  the  first  pub- 
lication of  such  resolution.  Such  resolution 
of  intention  so  to  improve  shall  contain, 
among  other  things,  a  statement  of  the  na- 
ture of  the  proposed  improvement,  and  the 
estimate  of  the  cost  of  the  same,  and  the  por- 
tion of  the  cost  of  the  same  which  is  to  be 
assessed  against  the  property  abutting  (and 
Included  in  the  assessment  district  provided 
by  such  resolution)  on  such  street  or  alley 
proposed  to  be  improved,  and  shall  designate 
a  time,  not  less  than  ten  days,  in  which  pro- 
tests against  the  proposed  Improvements  may 
be   filed   in   the   office   of    the    dty    derk. 


It  will  be  noted  that  by  this  section  of  the 

charter  a  local  improvement  is  to  be  initiated 
by  resolution  declaring  it  to  be  the  intention 
of  the  dt7  to  make  sudi  improvement  The 
requirements  of  the  resolution  as  therein 
spedfled  are:  (a)  The  statement  of  the  nature 
of  the  proposed  Improvement;  (b)  the  esti- 
mated cost  thereof;  (c)  the  portion  of  the 
cost  that  is  to  be  borne  by  the  property  l>en- 
eflted  and  indnded  in  the  assessment  district; 
and  (d)  shall  designate  a  time  and  place  at 
which  protests  against  the  Improvement  ma; 
be  presented. 

The  resolution  in  question  specifies:  (a)  An 
intention  to  improve  C  street  from  Holly 
street  to  Laurel  street  by  the  construction  of 
a  trunk  sewer  outlet,  and  to  do  such  other 
work  as  may  be  necessary  in  connection 
therewith ;  (b)  the  estimated  cost  to  be  $22,- 
252.61;  (c)  the  cost  of  the  improvement  to  be 
assessed  against  the  property  which  can  be 
conveniently  sewered  or  drained  by  such 
trunk  sewer  and  included  in  an  assessment 
district  to  be  thereafter  established ;  and  (d) 
a  time  and  place  for  the  making  of  protests 
against  the  proposed  Improvement  was  fixed. 
When  the  matters  covered  by  the  resolution 
are  compared  with  the  charter  requirements. 
It  aH)ears  that  there  Is  a  substantial  com- 
pliance therewith.  While  the  resolution  may 
not  be  artfully  drawn,  it  is  suffldently  clear 
to  make  manifest  that  the  proposed  improve- 
ment was  for  sewer  construction,  rather  than 
primarily  the  improvement  of  a  particular 
street  It  would  be  difficult  for  one  reading 
the  resolution  to  misconceive  its  purpose. 
But  if  it  were  assumed  that  the  resolution 
were  Insuffident,  it  would  not  necessarily  fol- 
low that  the  reassessment  would  be  voi(L 

[2]  There  Is  no  constitutional  requirement 
which  makes  it  necessary  that  notice  of  a 
proposed  improvement  be  given  by  resolntlon 
or  otherwise.  The  Iiegislature  would  have 
had  the  power  to  have  dispensed  with  such 
a  notice.  Where  an  opportunity  has  been 
given  to  present  objections  to  a  reassessment 
roll,  a  failure  on  the  part  of  the  taxing  offi- 
cers to  initiate  the  Improvement  by  a  prop- 
er resolution  does  not  avoid  the  assessment 
if  the  requirement  of  the  law  which  was  not 
observed  was  one  whidi  the  Legislature  might 
have  dispensed  with.  Kucker  Bros.  v.  Ev- 
erett, 66  Wash.  366,  119  Pac.  807,  38  L  R.  A 
(N.  S.)  582 ;  Collins  v.  Ellensburg,  68  Wash. 
212,  122  Pac.  1010.  As  already  stated,  in  the 
present  case  there  is  no  claim  that  an  oppor- 
tunity was  not  given  to  present  objections  to 
the  reassessment  roll  which  Is  attacked  by 
this  proceeding. 

[3]  II.  It  is  argued  that  since  three  of  the 
appellants  here  brought  a  proceeding  against 
the  original  assessment  roll  and  had  it  de- 
clared void,  the  judgment  there  is  res  ju- 
dicata, and  no  right  existed  to  make  the  re- 
assessment But  we  think  this  contention 
cannot  be  sustained.  The  roll  here  involved 
is  not  the  same  roll  as  was  involved  in  the 
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former  proceeding.  The  statute  authorizes  a 
reassessment  Laws  1911,  c.  98,  §  21.  To 
deny  the  right  to  reassess  would  be  to  with- 
hold a  power  which  la  conferred  by  this  act 
of  the  Iiegislature. 

In  Johnson  v.  Seattle,  53  Wash.  664,  102 
Pac.  448,  the  court,  speaking  of  the  effect  of 
a  judgment,  declaring  the  original  assess- 
ment roll  void  as  against  the  right  to  snbse- 
qnently  assess,  said:  "The  cases  brought  un- 
der the  old  assessment  above  referred  to  are 
not  res  adjudlcata,  for  the  reason  that  the 
old  assessment  la  superseded  by  the  reassess- 
ment. Those  cases  had  reference  to  the  old 
assessment,  and  were  res  adjudlcata  as  to  the 
questions  raised  therein ;  but  they  are  not  so 
as  to  the  reassessment,  further  than  a  pay- 
ment under  the  old  assessment  becomes  by 
the  ordinance  a  payment  pro  tanto  under  the 
reassessment.    •    •    ♦" 

[4]  III.  After  the  decree  was  entered  In 
the  former  action  holding  tliat  the  original 
roll  was  void,  the  city  council  passed  ordi- 
nance Mo.  1587,  which  provided  for  the  mak- 
ing of  a  reassessment  In  pursuance  of  this 
ordinance.  The  board  of  pubUc  works  pre- 
pared a  proposed  roll,  and  submitted  the 
same  to  the  city  council.  Tills  was  rejected 
by  resolution  and  a  new  reassessment  direct- 
ed. It  la  claimed  that  after  the  submission 
of  the  first  reassessment  roll  prepared  by 
tlie  board  of  public  works,  the  i>ower  to  pro- 
ceed under  the  ordinance  directing  the  same 
was  exhausted,  and  that  a  further  reassess- 
ment could  not  be  made  without  the  passage 
of  a  new  ordinance.  But  obviously  the  power 
to  proceed  under  the  reassessment  ordinance 
could  not  be  exhausted  untU  a  roll  had  been 
prepared  and  conflrmed  by  the  council  or  the 
ordinance  repealed.  The  proposed  roll  had 
no  validity  or  effect  untU  conflrmed.  The 
right  to  reject  is  reposed  in  the  council  by  the 
statute.    Laws  1911,  p.  452. 

Finding  no  error,  the  Judgment  will  be 
a£3rmed. 

CROW,  0.  J.,  and  ELLIS,  MOEEIS,  and 
FULLERTON,  JJ.,  concur. 


JOHANSEN  V.  PIONEER  MINING  CO. 

(Supreme  Conrt  of  Washington.     Jan.  20, 
1914.) 

1.  Master  and  Sekvant  (|  287*)— Iwjtjbt  to 
sxbvakt — juey  question. 

In  a  personal  injury  action  by  a  servant, 
evidence  of  the  master's  negligence  in  continu- 
ing to  employ  an  incompetent,  careless  foreman 
held  to  raise  a  question  for  ttie  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1034,  1045,  1051,  1052, 
1054-1067;    Dec  Dig.  |  287.*] 

2.  Masteb  and   Sebvant   (|  271*)— Injubies 
TO  Sebvant— Evidence. 

In  a  personal  injury  action  against  a  mas- 
ter, where  the  servant  counted  on  the  incom- 
petency and  carelessness  of  the  foreman,  evi- 
dence of  independent  circumstances  tending  to 
sliow   the   foreman's    negligence,*  and   also    his 


general  repntation,  is  admissible;  for  after 
several  specific  acts  of  carelessness  are  shown, 
evidence  of  the  general  reputation  is  admissible. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  847,  928-931 ;  Dec.  Dig. 
S  271.*] 

3.  Mastbb  and  Sebvant  (§  286*)— Injttbies 
TO  Sebvant— Jttbt  Question. 

In  a  personal  injury  action  by  a  miner 
who  was  hurt  in  riding  out  of  the  mine  on  the 
elevator,  the  question  of  the  defendant's  negli- 
gence in  maintaining  an  unsafe  signal  wire 
held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  lOOL  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  i  286.*] 

4.  Mastxb  and   Skbvant  ({  217*)— Injubibb 
TO  Sebvant— AssuuPTioN  of  Risks. 

Where  there  are  two  methods  by  which  a 
service  may  be  performed,  one  perilous  and  the 
other  safe,  an  employ^  who  voluntarily  chooses 
the  perilous  way  assumes  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S$  574-600;  Dec.  Dig.  | 
217.*] 

fi.  Masteb  and  Sebvant  (S  217*)— Injttbiss 
TO  Servant— Assumption  of  Risks. 

Where  a  miner  who  was  riding  out  of  a 
mine  on  the  elevator  was  injured  because  it 
was  not  stopped  at  the  top  in  accordance  with 
the  custom  when  men  were  being  carried  out 
a  recovery  cannot  be  defeated  because  there 
was  a  way  out  of  the  mine  b^  ladder,  where  it 
did  not  appear  that  the  mmer  knew  of  the 
danger  from  the  elevator,  or  that  it  was  dan- 
gerous if  properly  managed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  674-600;  Dec  Dig.  jj 
217.*] 

6.  Tbial  (J  194*)— IHSTBUCTIONS— Weight  of 
Evidence. 

In  a  personal  injury  action,  where  the  de- 
fendant's foreman  had  been  in  its  employ  for 
a  long  time,  and  it  was  claimed  that  the  de- 
fendant was  negligent  in  employing  a  careless 
and  inefficient  foreman,  an  instruction  that 
where  a  servant  has  been  in  the  master's  em- 
ploy for  a  long  time  the  master  is  charged  with 
his  general  reputation  as  to  carelessness  and 
incompetency  is  not  on  the  weight  of  the  evi- 
dence. 

[E2d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {$  413,  436,  439-441,  446-454,  456-466; 
Dec  Dig.  i  194.*] 

7.  Masteb  and  Servant  (5  245*)— Injubies 
TO  Servant — Conteibutoby  Neglioknce. 

Uue  who  is  hired  by  the  day,  week,  or  year 
is  just  as  much  in  his  master's  service  in  going 
to  or  from  his  work  as  when  actually  engaged 
in  the  work  itself,  and  hence  a  miner  who  rode 
on  the  top  of  the  elevator  when  leaving  the 
mine  for  a  lunch  is  not  guilty  of  negligence, 
where  he  assumed  that  position  in  obedience 
to  the  orders  of  the  defendant's  foreman,  unless 
the  danger  was  glaring  and  apparent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  682,  778-788;  Dec.  Dig. 
§  245.*] 

8.  Tbial  (8  191*)  — Instbuctionb— Asstjmp- 
TiON  OF  Facts. 

In  a  personal  injury  action  by  a  servant 
where  the  jury  were  charged  that  they  could 
allow  plaintiff  compensation  only  for  the  in- 
juries shown  by  the  evidence,  a  charge  that  for 
any  permanent  disfigurements  and  injuries  the 
compensation  could  not  exceed  a  sum  specified 
was  not  erroneous  in  assuming  that  the  plain- 
tiff was  permanently  disfigured  or  crippled. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  18  420-431,  436 ;    Dec.  Dig.  §  191.*] 
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9.  TkuL  a  244*)-;-lRBTBironoira 

In  a  personal  injury  action,  an  inBtmction 
MStrlctiiiK  the  award  of  damagea  for  perma- 
nent dlsngorements  and  injariea  to  the  sum 
named  in  the  bill  of  particalara  ia  not  errone- 
ons  in  apedfically  calling  the  attention  of  the 
jury  to  the  bill  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  if  577-681;    Dec.  Dig.  {  244.*] 

10.  Tbia£  ({  260*)— INBTBUOTIONB— QlTIRO  OF 
iNSTBXTOnONS. 

The  refusal  of  instractions  corered  by 
those  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,.  Cent 
Dig.  H  651-659 ;    Dec.  Dig.  {  260.*] 

11.  TbiAL  ({  242*)  — InSTBXTCXIONB  — Natobk 
or   IN8TBI7CTION& 

Instructions  should  be  brief  and  to  the 
point;  and,  when  they  are  such  that  they 
would  tend  to  mislead  ue  jury,  they  are  prop- 
erly refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  K  66&-676;    Dec.  Dig.  t  242.*] 

12.  Afpeai.   aitd   Ebbob   ({  978*)— Bxvixw— 
DiSCBSTION  OF  Tbial  Coubt. 

Whether  a  new  trial  should  be  granted  be- 
caose  of  improper  argument  of  counsel  is  large- 
ly within  the  discretion  of  the  trial  court  and 
its  exercise  of  tliat  discretion  will  not  be  dis- 
turbed except  in  cases  of  clear  abuse. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  tl  8866-8870;  Dec.  Dig.  ) 
07a*] 

13.  New  Tbiai.  (g  20*)— ABOtWBnT  or  Coun- 

BKL. 

In  a  personal  injuzy  action,  wher«  defend- 
ant called  a  witness  who  was  not  placed  upon 
the  stand,  and  on  plaintiiTs  counsel  remarking 
to  the  jury  upon  that  fact  the  cause  was  re- 
opened to  allow  defendant  to  show  why  the  wit- 
ness was  not  called,  it  was  not  an  abuse  of 
discretion  for  the  trial  court  to  refuse  a  new 
trial  because  plaintiff's  counsel  again  referred 
to  the  failure  of  the  defendant  to  call  that 
witness. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  43.  44;   Dec.  Dig.  {  29.*] 

14.  Dakaoxs  ({  132*)— Pbbsonai.  Ihjubiss— 
excebsitk  awabd. 

An  award  of  $18,000  in  favor  of  a  miner 
capable  of  earning  $4  per  day  and  his  board 
and  lodging,  and  who  was  only  29  years  old  at 
the  time  of  the  injury,  is  not  excessive,  where 
he  was  very  severely  crushed  and  injured. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  f§  372-886,  896;   Dec.  Dig.  |  132.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   H.  A.  P.  Myers,  Judge. 

Action  by  Nils  Jobansen  against  the  Pio- 
neer Mining  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

BalUnger,  Battle,  Hnlbert  ft  Shorts,  of  Se- 
attle, for  appellant  Arctander,  Halls  &  Ja- 
cobsen,  of  Seattle,  for  respondent 

MOUNT,  3.  This  action  was  brought  by 
the  plaintiff  to  recover  damages  for  personal 
injuries  received  by  Urn  while  in  the  employ 
of  the  defendant  The  cause  was  tried  to 
the  court  and  a  jury.  A  verdict  was  return- 
ed in  favor  of  the  plaintlfl,  and  a  Judgment 
was  entered  thereon  for  (18,000.  T%e  de- 
fendant has  appealed. 

The  facts  are  substantially  as  follows:  In 
the  year  1910  the  defendant  was  engaged  in 


mining  In  the  Nome  district,  Alaska.  It  wu 
operating  a  mine  knoMm  as  the  Porthud 
Bendi.  This  mine  consisted  of  a  shaft  which 
had  been  sunk  to  a  d^tb  of  about  4S  feet 
At  the  bottom  of  this  shaft  certain  levels 
had  been  ran  in  different  directions.  Within 
the  shaft  the  defendant  bad  constracted  an 
elevator  for  the  purpose  of  elevating  ore 
cars  from  the  bottom  of  the  shaft  Tbia  ele- 
vator extended  above  the  ^rface  something 
over  20  feet.  The  construction  alMve  the 
surface  was  a  framework.  At  the  top  of  this 
framework  was  a  timber  called  a  crossbeam. 
Small  cars  were  provided,  whicb  were  ran 
into  the  levels  and  there  filled  with  earth 
containing  gold.  These  can  were  then  push- 
ed into  the  elevator  and  lifted  to  a  pohit 
about  20  feet  above  the  surfftce,  wbere  th9 
were  mn  out  on  rails  to  what  was  called  the 
dump.  The  power  for  operating  the  mine 
was  a  steam  plant  which  was  located  about 
00  feet  away  from  the  shaft  Tbe  hoistlog 
machine  was  within  tbe  power  house  A 
cable  ran  from  tbe  hoisting  machine  to  the 
top  of  the  framework  above  the  shaft,  and 
extended  down  into  the  shaft  By  this  means 
the  elevator  was  run  up  and  down  the  shaft 
A  system  of  signals  bad  been  arranged  by  the 
company  for  operating  this  elevator.  The 
signal  system  consisted  of  a  b^  located  in 
the  power  bouse.  A  wive  cable  extended 
from  the  bell  to  the  top  of  the  ta>weT,  where 
it  connected  with  an  angle  Iron  which  work- 
ed on  a  pivot  Another  wire  cable  extended 
from  a  point  on  this  angle  iron  down  the 
shaft  When  it  was  desired  to  hoist  the  ele- 
vator loaded  with  ore,  the  signal  was  one 
bell.  When  it  was  desired  to  hoist  when 
men  were  upon  the  elevator,  three  bells  in 
quick  succession,  a  pause,  and  th«i  one  bell, 
were  the  signals  given.  These  signals  were 
given  from  the  bottom  of  the  shaft  by  pull- 
ing upon  the  signal  wire,  which  extended 
vertically  down  the  shaft  These  signals  in- 
dicated that  when  men  were  upon  the  ele- 
vator it  was  to  be  stopped  at  the  surface  of 
the  shaft  instead  of  being  hoisted  to  the  b^ 
of  the  framework.  When  one  bell  was  given 
it  indicated  that  the  elevator  contained  ore^ 
and  that  the  elevator  was  to  be  raised  to  the 
top  of  the  framework.  On  the  27th  day  of 
March,  1910,  tbe  plaintiff  bad  been  in  the 
employ  of  the  defendant  about  nine  days. 
It  was  bis  duty  to  shovel  dirt  into  tbe  cars 
and  assist  In  pushing  them  to  tlie  elevator. 
In  addition  to  tbe  elevator,  the  defendant  had 
constructed  a  ladder  reaching  from  tbe  bot- 
tom of  the  shaft  to  the  surface.  This  lad- 
der was  usually  used  by  the  men  in  going  in- 
to and  out  of  tbe  shaft;  but  men  frequently 
used  the  elevator  for  that  purpose  At  noon 
on  March  27,  1910,  the  men  in  the  bottom  of 
the  shaft  were  going  to  their  dinner.  One 
Cooper,  who  was  the  foreman  of  the  moi 
employed  in  the  shaft,  was  also  at  the  same 
time  going  to  his  noon  meal.    The  men  were 
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reanested  by  Coojper  to  ilde  In  tbe  elevator 
instead  of  climbing  tbe  ladder.  The  men 
bad  taken  tbeir  places  within  the  cage  of 
tbe  elevator  wben  Cooper  directed  the  plain- 
tiff to  climb  on  top  of  tbe  cage  because  there 
was  not  room  in  tbe  cage  for  all  of  them.  In 
obedience  to  this  request  tbe  plaintiff  climb- 
ed on  top  of  tbe  elevator  cage  and  held  to 
tbe  cable  which  raised  tbe  cage  up  tbe  shaft 
Cooper  then  signaled  the  irawer  bouse  to 
hoist  tbe  cage.  He  gave  three  short  jerks 
upon  tbe  signal  wire,  paused  a  moment,  then 
gave  another  short  Jerk.  But  one  bell  rang 
In  tbe  power  bouse.  ThB  engineer  in  the 
power  bouse,  instead  of  stopping  the  cage  at 
tbe  surface  of  tbe  mine,  caused  it  to  be  hoist- 
ed to  tbe  top  of  the  framework  above  the 
surface.  When  the  cage  reached  tbe  top  of 
tbe  framework,  tbe  plaintiff  was  caught  be- 
tween tbe  cage  and  tbe  crossbeam,  and  was 
crushed  and  badly  injured. 

The  complaint  alleged  negligence  in  five 
particulars:  First,  that  tbe  foreman  was  in- 
competent and  habitually  negligent,  and  the 
defendant,  knowing  these  facts,  while  the 
plaintiff  was  unacquainted  therewith,  retain- 
ed such  foreman  in  its  employ;  second,  that 
tbe  bolst  house  or  power  house,  as  it  has 
heretofore  been  referred  to,  was  stationed  a 
long  distance  from  the  shaft,  and  therefore 
made  tbe  place  dangerous;  third,  that  the 
signal  system  which  was  used  at  that  time 
was  defective  and  out  of  repair,  and  that  the 
defendant  knew  thereof,  while  the  plaintiff 
did  not  know  of  this  defective  condition; 
fourth,  that  the  bell  used  in  the  power  house 
was  not  of  sufficient  size  to  convey  the  sig- 
nals to  tbe  operator  of  the  hoisting  engine; 
fifth,  that  the  defendant  was  negligent  In 
not  employing  a  helper  to  assist  the  operator 
of  the  hoist  in  bis  work  in  tbe  power  bouse. 
Defendant,  for  answer  to  this  complaint,  de- 
nied these  allegations  of  negligence,  and  al- 
leged affirmatively:  First,  that  tbe  accident 
and  injuries  to  the  plaintiff  were  caused  by 
his  own  negligence  in  falling  to  choose  a 
known  safe  way  out  of  the  mine  instead  of 
tbe  dangerous  method  which  be  adopted; 
second,  that  tbe  injuries  to  tbe  plaintiff  were 
caused  by  bis  own  carelessness  and  the  care- 
lessness and  negligence  of  a  fellow  servant; 
third,  that  all  tbe  conditions  surrounding  tbe 
plaintiff  were  obvious  and  apparent  at  tbe 
time,  and  tbe  plaintiff  knew  thereof  and  as- 
sumed tbe  dangers;  fourth,  that  under  the 
law  of  Alaska  the  plaintiff  and  tbe  foreman, 
Cooper,  and  the  operator  of  tbe  hoist,  were 
fellow  servants;  that  tbe  accident  was  caus- 
ed by  tbe  negligence  of  fellow  servants  for 
which  tbe  defendant  is  not  liable;  flf  tb,  that 
the  plaintiff  had  instituted  a  prior  action  in 
Alaska  on  the  same  cause  of  action,  which 
was  dismissed  upon  Its  merits  with  prejudice. 

At  tbe  close  of  the  plalntilTs  evidence,  and 
at  the  dose  of  all  tbe  evidence,  the  defend- 
ant moved  tbe  court  for  a  directed  verdict 
^haae  motions  were  denied.  After  tbe  ver- 
dict tbe  defendant  moved  tbe  court  for  Judg- 


ment non  obstante  veredicto  and  for  a  new 
trial  upon  all  tbe  statutory  grounds.  These 
motions  were  also  denied. 

It  is  argued  by  the  appellant  that  tbe  court 
erred  In  denying  tbe  motions  for  a  directed 
verdict  and  for  Judgment  non  obstante  vere- 
dicto, for  tlie  reason  that  there  was  insuffi- 
cient evidence  to  go  to  the  Jury  upon  tbe 
question  of  negligence  of  the  appellant 

[1]  It  is  first  argued  by  the  appellant  that 
tbe  evidence  shows  that  tbe  foreman.  Cooper, 
was  a  careful  and  competent  man.  There 
was  evidence  offered  by  the  appellant  to  that 
effect  There  was  also  evidence  to  tbe  effect 
that  Mr.  Cooper  upon  several  different  occa- 
sions bad  been  negligent  in  bis  work,  and 
tliat  bis  general  roimtatlon  about  tbe  mine 
and  where  he  had  previously  worked  was 
that  be  was  careless.  It  is  plain  we  think 
that  this  made  a  question  for  tbe  Jury  upon 
this  point 

[2]  The  appellant  argues  further  that  tbe 
court  erred  in  receiving  in  evidence  inde- 
pendent circumstances  which  might  tend  to 
show  negligence,  and  also  tbe  general  repu- 
tation of  tbe  foreman.  We  are  cited  to  Dos- 
sett  V.  St  Paul  Lumber  Co.,  40  Wash.  276, 
82  Pac.  27S;  Hage  v.  Luedingbans,  00  Wash. 
680,  lU  Pac.  1041,  and  Oirocamo  v.  Tribble, 
70  Wash.  25,  126  Faa  67.  These  cases,  as- 
we  read  them,  were  based  upon  a  single  act 
of  alleged  negligence.  The  rule  is  quite  dif- 
ferent where  numerous  acts  are  proved,  and 
where  the  general  reputation  of  the  servant 
for  negligence  is  generally  talked  about  In 
Green  v.  Western  American  Co.,  30  Wash.  87, 
70  Pac  310,  we  said :  "We  think  it  was  also 
competent  to  show  tbe  general  reputation 
of  tbe  pit  boss  for  competency  and  regard  for 
tbe  lives  and  limbs  of  the.  miners  under  his 
charga  •  •  •  Specific  acts  of  incompe- 
tency of  the  pit  boss  were  admissible  in  evi- 
dence under  the  general  allegation  that  tbe 
pit  boss  was  Ignorant  and  Incompetent 
•    •    • » 

Wigmore,  in  his  work  on  Evidence,  vol.  1, 
p.  257,  says:  "A  single  act  may  signify  little* 
but  two  or  three  of  an  extreme  quality  would 
signup  everything.  •  ♦  *  Proof  by  repu- 
tation is  inconclusive,  and  needs  to  be  rein- 
forced." 

In  1  Bailey,  Personal  Injuries  (1st  Ed.)  g 
1502,  it  is  said:  "Evidence  of  general  repu- 
tation is  admissible  to  prove  the  unfitness  of 
a  fellow  servant,  and  ignorance  of  such  gen- 
eral reputation  on  the  part  of  the  master 
may  of  itself,  where  it  is  bis  imperative  duty 
to  know  tbe  fitness  of  his  servant,  and 
where  inquiry  would  have  led  to  such  knowl- 
edge, be  such  negligence  as  to  charge  the 
master." 

We  think  it  was  not  error  to  admit  evi- 
dence of  these  several  spedflc  acts  and  of 
tbe  general  reputetion  of  thia  servant  Upon 
this  question,  therefore,  we  think  there  was 
sufficient  evidence  to  go  to  tbe  Jury. 

[8]  Tbe  appellant  argues  at  length  that 
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there  was  no  evidence  of  the  other  allega- 
tions of  negligence  sufficient  to  go  to  the 
Jury.  The  evidence  on  the  part  of  the  re- 
spondent showed  that  the  foreman.  Cooper, 
gave  the  proper  signal  at  the  bottom  of  the 
shaft  to  cause  the  elevator  to  be  raised  only 
to  the  surface'.  This  signal  was  three  sharp 
pulls  on  the  wire,  a  pause,  and  then  one  pull. 
This  Indicated  to  the  man  who  was  operating 
the  hoisting  engine  that  men  were  upon  the 
elevator,  and  that  It  should  be  stopped  at  the 
surface  of  the  shaft.  But  one  bell  was  rung 
in  the  power  house,  and  the  operator  heard 
but  one  bell.  This  was  accounted  for  on  the 
part  of  the  respondent  by  the  fact  that  the 
wire  which  extended  from  the  top  of  the 
framework  above  the  surface  of  the  groimd 
to  the  power  house  was  very  slack.  It  had 
no  supports  under  it  And  when  the  Jerks 
were  given  upon  the  wire,  there  was  not 
sufficient  force  in  the  wire  to  ring  the  bell. 
It  was  shown  that  this  condition  had  existed 
for  some  time,  and  that  the  foreman  himself 
had  complained  to  the  operator  of  the  hoist- 
ing engine  of  this  f&ct.  If  this  was  true,  as 
was  testified  to  by  witnesses,  it  made  a  clear 
case  to  go  to  the  jury  upon  the  question  of 
the  negligence  of  the  appellant  in  not  main- 
taining a  safe  appliance.  If  this  bell  \flre 
did  not  ring  the  bell  according  to  the  signals 
which  were  given,  it  is  plain  that  it  was  be- 
cause the  wire  was  slack  or  the  appliance 
was  unfit.  The  appellant,  knowing  this  fact, 
was  liable  by  reason  thereof.  It  is  true  this 
testimony  was  disputed,  but  there  was  clear- 
ly sufficient  to  go  to  the  jury  upon  that  ques- 
tion. 

[4,  S]  The  appellant  also  argues  that  the 
evidence  shows  that  the  respondent  adopted 
an  unsafe  way  out  of  the  shaft,  and  selected 
a  perilous  and  unsafe  way  voluntarily,  and 
for  that  reason  he  cannot  recover.  It  is 
true  there  was  a  ladder  upon  which  the  men 
were  accustomed  to  climb  out  of  the  shaft. 
There  was  also  an  elevator  by  which  men 
frequently  were  carried  out  of  the  sliaft 
The  fact  that  signals  were  agreed  upon  for 
hoisting  men  from  the  shaft  is  sufficient 
alone  to  show  that  it  was  customary  for  men 
to  ride  out  of  the  shaft  in  the  elevator.  The 
evidence  shows  that  the  respondent  had  been 
employed  in  the  mine  but  a  short  time.  He 
was  directed  by  the  foreman  to  cUmb  on  top 
of  the  cage.  He  was  acquainted  with  the 
signals.  It  Is  apparent,  we  think,  that  if 
the  cage  had  been  hoisted  to  the  surface  of 
the  shaft,  which  the  signals  given  called  for, 
the  respondent  would  not  have  been  Injured. 
The  peril,  If  any  existed,  was  that  the  ele- 
vator, instead  of  stopping  at  the  surface  as  It 
was  signaled  to  do,  was  raised  more  than  20 
feet  above  the  surface  and  to  the  top  of  the 
framework,  and  Injury  resulted  therefrom. 
It  cannot  be  said  that  the  way  out  of  the 
shaft  by  the  ladder  was  less  dangerous  than 
the  way  out  of  the  shaft  by  the  elevator. 
One  was  as  safe  as  the  other  if  they  had 
been  properly  used.    So  we  think  it  cannot 


be  successfnly  maintained  that,  even  fbougb 
the  respondent  climbed  upon  the  top  of  the 
elevator  of  his  own  volition,  fbia  shows  that 
he  chose  a  perilous  rather  than  a  safe  way. 

The  rule  contended  for  by  the  appellant  is 
well  settled  that  where  there  are  two  meth- 
ods by  which  a  service  may  be  performed; 
one  perilous  and  the  other  safe,  an  employ^ 
who  voluntarily  chooses  the  perilous  rather 
than  the  safe  way  assumes  the  risk  of  the 
perilous  way.  But  that  rule  does  not  apply 
to  this  case,  because  it  was  not  shovm  that 
the  plaintiff  knew  that  the  elevator  was  a 
dangerous  way,  or  that  it  was  in  fact  peril- 
ous. 

In  Campbell  v.  Winslow  Lumber  Co.,  96 
Wash.  507,  119  Pac.  832,  we  quoted  with  ap- 
proval the  language  of  IJabatt,  Blaster  & 
Servant,  i  439,  in  part  as  follows :  "In  other 
words,  if  a  danger  is  not  so  absolute  or  im- 
minent that  injury  must  almost  necessarily 
result  from  an  obedience  to  an  order,  and 
the  servant  obeys  the  order  and  is  injured, 
the  master  will  not  afterwards  be  allowed 
to  defend  himself  on  the  ground  that  tbe 
servant  ought  not  to  have  obeyed  the  order." 
There  was  therefore  no  error  in  the  trial 
court  refusing  to  direct  a  verdict  or  to  enter 
judgment  in  favor  of  the  appellant  non  ob- 
stante veredicto. 

[6]  The  appellant  next  argues  that  the 
court  erred  in  instructing  the  jury  to  the  effect 
that  the  jury  might  consider  specific  acts  of 
negligence  on  the  part  of  the  foreman,  and 
his  general  reputation  as  being  an  Incompe- 
tent and  unfit  foreman.  Such  evidence  may 
be  considered  upon  the  question  whether  the 
appellant  knew,  or  should  have  known,  of  the 
foreman's  negligence.  What  we  have  said 
heretofore  disposes  of  the  question  here  pre- 
sented. 

The  court  instructed  the  jury  as  follows: 
"It  is  the  duty  of  the  master  to  ascertain  the 
character  of  the  servants  whom  he  employs 
and  retains  as  to  being  careless  or  otherwise. 
This  duty  is  especially  applicable  in  the  case 
of  a  foreman.  A  foreman  is  one  who  has 
immediate  charge  of  a  gang  of  workmen,  and 
whose  orders  and  authority,  in  and  aboat 
and  concerning  their  work,  the  workmen  are 
bound  to  obey.  A  master  is  under  the  daty 
towards  his  servants  not  to  place  Incompe- 
tent or  unfit  persons  in  authority  over  his 
other  servants.  And  in  respect  to  a  servant 
that  has  been  in  the  master's  employ  for  a 
long  time,  the  master  Is  charged  with  knowl- 
edge of  such  servant's  general  reputation  in 
the  community  as  to  carelessness  or  Incom- 
petency." It  is  argued  by  the  appellant  that 
this  instruction  is  erroneous  for  the  reason 
that  it  Is  a  comment  upon  the  weight  of  tbe 
evidence  because  the  servant  may  have  been 
in  the  employ  of  the  master  for  a  long  time. 
We  think  there  Is  no  merit  in  this  contention, 
because  it  was  conceded  that  the  foreman 
had  been  in  the  employ  of  the  master  for  a 
long  time.  We  think  the  Instruction  was 
proper,  and  was  a  correct  statement  of  the 
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law.     It  was  certainly  not  a  commefit  npon  a 
foct. 

[7]  It  Is  next  argued  that  the  court  erred 
In  instructing  the  jury  as  follows:  "If  you 
find  that  Cooper  was  the  mine  foreman,  and 
that  as  sach  he  was  In  charge  of  and  had 
authority  over  the  men  In  the  mine,  Includ- 
ing plaintiff,  and  the  only  one  who  gave  or- 
ders to  the  workmen  In  the  mine,  and  among 
tbem  to  plaintiff,  and  that  the  workmen, 
plaintifiT  with  the  others,  were  bound  to  obey 
his  orders,  that  be  gave  plaintiff  and  others 
the  order  to  ascend  to  the  surface  at  the  time 
in  question,  by  way  of  the  cage  instead  of 
by  the  ladders,  and  that  he  thereupon  order- 
ed plaintiff  to  ascend  to  the  roof  of  the  cage 
and  to  stand  on  its  roof  beam,  then  in  that 
case,  the  court  charges  you  that  if  plaintiff 
was  injured  in  taking  this  position  ia  obedi- 
ence to  this  order,  be  is  not  guilty  of  contrib- 
atory  negligence  in  obeying  the  order,  unless 
the  danger  was  so  glaring  and  apparent  that 
a  reasonably  prudent  person  would  have  re- 
fused to  obey  the  order  given."  It  is  argued 
that  this  instruction  Is  erroneous  because 
there  was  no  claim  that  the  respondent  was 
ordered  to  ascend  to  the  surface  by  way  of 
the  cage  instead  of  by  the  ladder,  and  be- 
cause the  respondent  was  not  at  that  time  In 
the  employ  of  the  appellant,  and  was  not  re- 
quired to  obey  the  order  if  given.  From 
what  we  have  already  stated,  it  is  plain  that 
the  respondent's  contention  was  that  he  was 
ordered  to  the  roof  of  the  cage  by  the  fore- 
man; at  least  the  respondent's  testimony 
shows  that  he  was  directed  by  the  foreman 
to  ascend  to  the  top  of  the  cage,  and  that  in 
obedience  to  that  request  he  did  so.  It  is 
plain,  we  think,  that  the  respondent  at  that 
time  was  stlU  under  the  direction  of  the  fore- 
man. "One  who  is  hired  by  the  day,  week, 
or  year,  is  Just  as  much  in  his  employer's 
service  In  going  to  or  from  his  work  as  when 
actually  engaged  in  the  work  Itself."  Abend 
V.  Railway  Co.,  lU  111.  202,  53  Am.  Rep.  616; 
Sayward  v.  Carlson,  1  Wash.  29,  23  Pac.  830. 

[I,  I]  The  court  Instructed  the  Jury  that  if 
they  found  for  the  respondent  they  should 
allow  "what  will  fairly  and  Justly  compen- 
sate him  for  the  injuries  shown  by  the  evi- 
dence, and  for  this  purpose  may  consider" 
the  time  lost  after  receiving  the  injuries  in 
which  be  had  been  prevented  from  earning 
wages  by  reason  of  the  injuries  sustained  by 
him,  not  to  exceed  the  sum  of  $3,250,  the 
amount  given  in  the  bill  of  particulars.  And 
then  followed  a  similar  instruction  with  ref- 
erence to  other  items  named  in  the  bill  of 
particulars.  Subdivision  6  of  that  instruc- 
tion was  as  follows:  "For  any  and  all  per- 
manent disfigurements,  maimed  and  crippled 
condition  of  the  plaintiff  during  the  rest  of 
his  natural  life,  not  to  exceed,  however,  the 
sum  of  $10,000."  The  appellant  contends 
that  this  Instruction  was  erroneous  because 
it  spedflcally  calls  the  attention  of  the  Jury 
tc  the  bill  of  particulars,  and  particularly  as 
regards  the  fifth  subdivision  above  quoted. 


I  relating  to  permanent  disfigurement,  for  the 
reason  that  the  same  assumes  that  the  re- 
spondent is  permanently  disfigured,  maimed, 
and  crippled.  But  the  Jury  were  particularly 
told  that  they  could  find  what  would  compen- 
sate the  respondent  only  for  the  Injuries 
shown  by  the  evidence.  We  tliink  there  was 
no  error  in  this  instruction. 

[18,11]  In  addition  to  these  instructions, 
the  appellant  bases  error  upon  other  Instruc- 
tions which  the  court  gave,  and  also  upon  a 
long  list  of  instructions  which  were  requested 
by  the  appellant,  and  which  were  refused  by 
the  court  It  is  not  necessary  for  us  to  set 
out  these  instructions  at  length,  nor  to  state 
the  grounds  of  the  objections,  because  the  in- 
structions given  by  the  court  were  clear  and 
explicit,  and  covered  every  phase  of  the  case 
correctly.  The  instructions  requested  were 
either  given  in  substance,  or  were  not  appli- 
cable to  the  case.  Instructions  to  the  Jury 
should  be  short  and  concise.  If  the  instruc- 
tions requested  by  the  appellant  had  been 
given,  even  if  they  correctly  state  the  law, 
which  we  think  some  of  them  do  not,  the 
Jury,  we  think,  would  not  have  been  enlight- 
ened, but  probably  would  have  been  misled, 
on  account  of  the  length  and  Involved  condi- 
tion of  some  of  these  requested  instructions. 
It  Is  sufficient  to  say  that  the  Instructions 
given  correctly  state  the  law  of  the  case,  and 
were  sufilclent  to  cover  every  point  necessary 
to  be  considered  by  the  Jury. 

[1 1, 1 3]  It  Is  also  argued  by  the  appellant 
that  misconduct  of  counsel  for  the  respondent 
during  the  argument  of  the  case  to  the  Jury 
constituted  reversible  error.  During  the  tri- 
al of  the  case,  one  of  the  appellant's  witness- 
es by  the  name  of  Planting  was  not  present, 
and  had  not  been  called  by  the  appellant 
Counsel  for  the  respondent  remarked  to  the 
Jury  upon  this  fact  Objection  was  made  by 
the  appellant,  and  the  case  was  reopened  to 
allow  the  appellant  to  show  why  the  witness. 
Planting,  had  not  been  called.  A  showing 
was  made  to  the  effect  that  Planting  had 
promised  to  be  In  attendance  upon  the  trial, 
but  was  not  there.  After  this  fact  had  been 
shown,  the  respondent's  counsel  said:  "I  still 
insist  on  saying  to  you,  ladies  and  gentlemen 
of  the  Jury,  where  is  Mr.  Planting?"  Other 
statements  of  the  same  character  were  made. 
Whether  a  new  trial  should  be  granted  upon 
this  ground  alone  is  largely  within  the  dis- 
cretion of  the  trial  court  The  exercise  of 
that  discretion  will  not  be  disturbed  except  in 
cases  of  clear  abuse.  Snider  v.  Washington 
W.  P.  Co.,  66  Wash.  508,  120  Pac.  88  ;  Taylor 
V.  Spokane,  P.  &  S.  Ry.  Co.,  67  Wash.  96,  120 
Pac.  889.  We  think  titere  was  no  such  abuse 
of  discretion  in  this  case  as  would  warrant 
a  reversaL 

[14]  It  is  next  argued  that  the  verdict  is 
excessive.  The  record  shows  that  the  re- 
spondent was  a  young  man,  29  years  old  at 
the  time  of  the  accident ;  that  he  was  a  min- 
er by  occupation,  capable  of  earning  $4  per 
day  and  his  board  and  lodging.    He  was  se- 
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yerely  crashed  and  Injured.  Tbis  case  la 
very  similar  to  Oennanx  v.  Northwestern 
ImproTement  Co.,  72  Wash.  268,  130  Pac. 
486.  The  Injuries  to  the  respondent  here  are 
as  great  as  the  Injuries  to  the  respondent  In 
that  case.  We  there  refused  to  find  that  the 
verdict  was  excessive,  and  we  are  of  the  opin- 
ion that  the  verdict  in  this  case  is  not  so  ex- 
cessive as  to  warrant  a  reduction. 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 

CROW,   C.   jr.,   and   PARKER,   MOBBIS, 
and  PULLERTON,  JJ.,  concur. 


LAMB  V.  LEVY. 
<Snpreme  Court  of  Washington.   Jan.  23, 1914.) 

FBATTD    (I    20*)— MiSEKPBESlENTATIOHS— IJOOA- 

TiON  OF  Pbopbbtt— Reliance. 

Where  plaintiff  was  induced  to  exchange 
a  store  for  a  lot  by  reason  of  defendant's  mis- 
representation that  the  lot  was  located  in  or 
near  the  Tacoma  tide  flats,  and  was  worth 
$300,  when  in  fact  it  was  not  within  two  miles 
of  the  flats  and  worth  little  or  nothing,  plain- 
tiff was  not  barred  from  relief  as  a  matter  of 
law,  because  after  he  had  agreed  to  make  the 
trade,  but  before  it  had  been  consummated,  he 
had  inquired  as  to  the  valne  of  the  lot  of  a 
friend  in  the  real  estate  business,  and  had  been 
informed  that  if  it  was  located  as  represented 
it  was  worth  from  $600  to  $1,000. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Vig.  SS  17, 18;  Dec  Dig.  {  20.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  W.  H.  Lamb  against  Lewis  Levy. 
Judgment  for  plaintifT,  and  defendant  ap- 
peals.   Affirmed. 

Cha&  M.  Fouts,  of  Seattle,  for  appellant 
Thos.  J.  Casey,  of  Seattle,  for  respondent 

MOUNT,  J.  The  plalntUt  brought  this  ac- 
tion to  recover  damages  on  account  of  al- 
leged false  and  fraudulent  representations 
made  to  him  by  the  defendant,  which  repre- 
sentations were  relied  and  acted  upon.  The 
cause  was  tried  to  the  court  and  a  Jury.  A 
verdict  was  returned  in  favor  of  the  plain- 
tiff. A  Judgment  was  entered  upon  this 
verdict,  and  the  defendant  has  appealed. 

The  argument  In  the  brief  of  the  appellant 
Is  based  upon  the  ground  that  the  court  er- 
red in  refusing  to  take  the  case  from  the 
Jury  and  direct  a  verdict  In  favor  of  the  ap- 
pellant In  view  of  the  fact  that  the  Jury 
found  in  favor  of  the  respondent,  we  must 
assume  that  the  facts  as  testified  to  by  him 
are  correct  It  appears  therefrom  that  In 
April,  1911,  the  respondent  was  the  owner 
of  a  small  store  and  fixtures  and  stock  of 
confectionery  goods  in  the  city  of  Seattle. 
This  store  was  worth  $300,  for  which  amount 
the  respondent  had  offered  to  sell  it  The 
api>ellant  and  the  respondent  had  been  per- 
sonal friends  for  several  years.  At  about  the 
date  above  stated  the  parties  met,  and  the 


respondent  told  (be  appellant  that  he  was 
endeavoring  to  sell  bis  store  for  $300. 
Whereupon  the  appellant  said  to  the  respond- 
ent: "Let  me  deal  with  you.  I  will  give  yon 
a  good  deal;  one  that  you  can  rely  on.  It 
Is  a  lot  close  in  to  the  tide  flats  In  Tacoma." 
The  respondent  said,  "What  la  your  lot 
worth?"  To  which  the  appellant  answered: 
"$300,  the  same  as  your  store.  •  •  •  I 
will  give  you  a  good  deal  to  a  big  lot  Tat- 
thermore  I  will  give  yon  writings  to  the  ef- 
fect that  it  is  worth  $300."  The  respondent 
testified  that,  relying  on  these  statements, 
and  believing  the  appellant  to  be  an  honest, 
upright  man,  he  took  the  writing  and  said, 
"Well  and  good,  the  deal  Is  made."  On  the 
same  day  or  the  next,  the  respondent  mrt  a 
friend  who  was  engaged  in  tbe  real  estate 
husinees,  and  told  him  of  the  trade  he  had 
made  with  the  appellant,  and  asked  him  If 
he  knew  the  value  of  the  lot  This  friend 
said  to  the  respondent,  in  substance,  that  If 
the  lot  was  where  it  was  represented  to  be, 
in  the  tide  flats  of  Tacoma,  it  was  worth 
from  $600  to  $1,000.  On  the  next  day  the  re- 
spondent recdved  a  deed  from  the  appellant 
and  surrendered  to  him  the  writing  which 
had  theretofore  been  given.  The  respondent 
afterwards  learned  that  the  lot  was  of  no 
value,  or  practically  of  no  value ;  that  it  was 
not  located  In  or  near  the  tide  flats  in  Taco- 
ma, but  was  located  many  miles  from  Taco- 
ma and  at  least  two  miles  from  the  tide 
flats;  that  tt  was  rough,  covered  with 
brush,  inaccessible  by  road  or  otherwise,  and 
could  not  be  located  except  with  the  assist- 
ance of  a  surveyor.  When  the  respondent 
learned  these  facts,  he  tendered  the  deed 
ba6k  to  tbe  apipellant,  which  he  refused  to 
accept.  Thereupon  this  action  was  bron^t 
The  substance  of  the  appellant's  argmnent 
is  that  inasmuch  as  the  only  allegation  of 
fraud  was  misrepresentation  as  to  the  valae^ 
and  inasmuch  as  the  respondent  inquired  of 
a  friend  as  to  the  valne,  that  therefore  be 
did  not  rely  upon  the  representation  as  to 
value,  and  for  that  reason  the  action  shonld 
be  dismissed.  But,  as  we  have  seen  above, 
the  appellant  represented  that  the  lot  was 
worth  $300 ;  that  It  was  located  close  in  to 
the  tide  flats  in  Tacoma.  The  location  of 
the  lot  was  the  principal  part  of  Its  value. 
The  respondent  testified  that  be  had  no 
means  of  Investigating  the  location  of  the 
lot  and  that  he  did  not  Investigate  its  loca- 
tion, but  relied  wholly  upon  the  statonents 
of  the  appellant  The  respondent  simply 
stated  to  a  friend  where  the  location  was,  as 
represented  by  the  appellant,  and  asked  its 
value.  The  fMend  told  the  respondent  If  it 
was  In  that  locality  the  lot  was  worth  be- 
tween $600  and  $1,000.  It  was  not  In  that 
locality,  and  it  was  not  located  where  It 
could  be  of  any  substantial  value.  We  think 
the  case  was  clearly  one  for  the  Jury.  In 
Grant  v.  Buschke,  133  Pac.  447,  this  court 
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said :  "Repreaentatlons,  as  of  bis  own  knowl- 
edge, of  material  and  Indndng  facts  suscep- 
tible of  knowledge  made  by  a  vendor  in  Ig- 
norance of  tbe  facts,  but  with  the  knowledge 
that  tbe  vendee  is  relying  upon  the  represen- 
tations as  true,  and  under  circumstances  r^- 
sonably  excusing  tbe  vendee  from  investi- 
gating for  bimself,  are  actionable  on  tbe  part 
of  a  vendee  so  relying  to  his  Injury.  In 
Bucli  a  case  tbe  fraud  of  tbe  vendor  consists 
in  repi%senting  as  tme,  with  knowledge  that 
it  is  being  relied  upon  as  true,  that  which 
be  did  not  know  to  be  trua  This  rule  is 
supported  by  tbe  trend  of  modem  authority, 
and  has  been  consistently  adhered  to  by  this 
court.  (Citing  a  number  of  cases.)"  Under 
this  rule  we  are  satisfied  that  If  tbe  evidence 
of  tbe  respondent  was  true,  as  the  jury  un- 
doubtedly found,  he  was  justified  in  relying 
upon  tbe  representations  of  his  frfend. 
Tbe  judgment  is  therefore  afSrmed. 

CROW,  C.  J.,  and  FULLERTON,  MORRIS, 
and  PARKER,  JJ.,  concur. 


O'DANIEL  et  xa.  v.  8TREBBX  et  al. 
<Supreme  Court  of  Washington.    Jan.  17,  1914.) 

1.  PsiNCZf  AL   AND   AOBNT    (8    147*)— AOBNX'S 
AtJTHOBlTT— DUTT  TO  ASCEBTAIN. 

Third  parties  dealing  with  an  agent  cannot 
rely  upon  his  assumption  of  authority,  but  must, 
at  their  own  risk,  aaoertain  both  the  fact  of 
agency  and  the  extent  of  bis  authority. 

[E^.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  H  628-533;  Dea  Dig.  { 
147.*] 

2.  PaiNciPAi,  AND  AoBNT  (J  119*)— Agent's 
Atjthobitt— Bttbden  of  Pboof. 

The  burden  is  upon  third  parties  dealing 
with  an  agent  to  show  that  his  acts  were  within 
the  scope  of  his  authority. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  if  391-401;  Dec.  Dig.  | 
119.*] 

3.  Pbinctpal  and  Agent  (i  99*)— Powers  of 
Agent— Appakknt  Authobitt. 

When  the  fact  of  agency  is  once  establish- 
ed, the  principal  is  bound  by  the  acts  of  his 
agent  within  the  apparent  scope  of  his  actual 
authority,  or  that  which  the  principal  knowing- 
ly permits  him  to  assume;  such  apparent  au- 
thority being  determined  by  what  is  usual  or 
necessary  to  effect  the  agency. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  jjS  254-261;  Dec.  Dig. 
f  99.*] 

4.  Principal  and  Agent  (|  119*)— Agent's 

AUTHOBTTT — BTJRDEN    OF    PBOOP. 

Where  an  agent's  acts  come  within  the  ap- 
parent scope  of  his  authbrity,  the  principal 
seeking  to  avoid  liability  has  the  burden  of 
showing,  not  only  that  the  authority  to  do  such 
acts  was  not  expressly  given,  but  was  expressly 
withheld,  and  that  tbe  persou  dealing  wiili  the 
agent  knew  of  that  fact. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  ft  391-401 ;    Dec.  Dig. 

6.  Pmncipal  and  Agent  (§  115»)_ Agent's 
AirrHOBiTT— Sale  of  Land. 

An  agent  for  the  sale  of  land  had  authori- 
ty to  represent  that  a  meat  market  refrigerator, 


shelving  in  a  storeroom,  kitchen  sink,  storm 
sash,  screen  doors,  and  boards  about  the  prem- 
ises, such  as  would  ordinarily  be  appurtenant 
to  the  realty,  belonged  to  and  were  a  perma- 
nent part  of  tbe  realty,  so  that  as  between  the 
principal  and  tbe  punmaser  the  principal  was 
bound  thereby. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  ii  339-343;  Dec.  Dig.  « 
116.*] 

6.  Fixtukes    (S    27*)   —   Agbeement   as   to 
Tbade  Fixtubes— Removal. 

A  refrigerator,  sink,  etc.,  which  might  or 
might  not  be  a  part  of  the  realty,  if  put  there- 
on by  the  tenant,  imder  an  agreement  that  he 
might  remove  them,  would  belong  to  the  ten- 
ant 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
CentDig.  S§  6,  22,  28,  44, 45,  54;  Dec.Dig.  §  27.*] 

7.  Pbinoipal  and  Agent  (§  150*)— Acts  of 
Agent— Right  to  Belt  Upon  Repbesenta- 

TIONS. 

A  purchaser  of  real  estate  from  the  own- 
er's agent  acting  in  the  scope  of  his  authority, 
and  who  in  answer  to  a  direct  inquiry  was 
falsely  assured  that  a  refrigerator,  sink,  storm 
sash,  screen  doors,  etc.,  were  appurtenant  to 
the  realty,  had  the  right  to  rely  upon  such  as- 
surance, and  was  not  bound  to  make  further 
inquiry. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  ${  5KWi87;  Dec.  Dig- 
{  166.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  Sullivan, 
Judge. 

Action  by  Edward  H.  OlJaniel  and  wife 
against  W.  M.  Streeby  and  otbera  Judg- 
ment for  plalntlSB,  and  defendant  Streeby 
appeals.    Affirmed. 

Scott  &  Campbell,  of  Spokane,  for  appel- 
lant G.  O.  Ripley,  of  Spokane,  for  respond- 
ents. 

ELIilS,  J.  This  is  an  action  for  damages 
because  of  an  alleged  misrepresentation  made 
by  an  agent  on  a  sale  of  real  estate.  The 
court,  in  substance,  found  that  the  defend- 
ant Streeby  was  the  owner  of  tbe  real  es- 
tate in  question  on  September  1,  1910;  that 
the  defendant  Tipton,  as  agent  for  Streeby, 
and  for  a  commission,  negotiated  a  sale  of 
tbe  premises  in  question  to  tbe  plaintiffs, 
who  purchased  tbe  premises,  paid  the  pur- 
chase price,  and  received  a  deed  thereof  from 
the  defendant  Streeby^  that  Tipton,  during 
the  negotiations  by  which  tbe  sale  was  ac- 
complished, represented  to  tbe  plaintiffs  that 
tbe  following  articles,  namely,  a  meat  mar- 
ket refrigerator,  shelving  In  a  storeroom, 
kitchen  sink,  storm  sash,  seven  screen  doors, 
warehouse,  pieces  of  2x6  scantling  in  attic, 
lumber  from  tent  in  rear  of  barn,  and  sun- 
dry other  boards,  all  of  which  were  then  on 
tbe  premises,  belonged  to  and  were  a  perma- 
nent part  of  the  realty ;  that  these  represen- 
tations were  false,  in  that  these  articles  were 
placed  on  tbe  premises  by  one  Floan  (a  ten- 
ant) who,  by  agreement  with  Streeby,  owned 
them  and  had  tbe  right  to  remove  tbpm,  and, 
subsequent  to  the  conveyance,  did   remove 
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them;  that  these  articles  were  of  a  reasonable 
Talne  of  |504;  that  these  representations 
were  a  material  Indncement  to  the  plaintiffs 
In  making  the  purchase;  and  that  the  plaln^ 
tiffs  bad  no  knowledge  or  notice  of  their 
falsity  till  long  afterwards.  We  have  exam- 
ined the  evidence,  which  is  conflicting,  with 
much  care;  but  its  discussion  in  detail 
would  merely  lengthen  this  opinion  to  no 
useful  purpose.  We  are  convinced  that,  by 
a  clear  preponderance,  It  supports  the  court's 
findings.  Tipton's  agency  to  find  a  purchaser 
and  negotiate  a  sale  of  the  real  estate  was 
clearly  established,  and  It  was  also  establish- 
ed by  the  evidence,  and  In  fiict  conceded  in 
argument,  that  the  warehouse,  refrigerator, 
and  shelves  were  the  chief  things  in  issue, 
and  were  of  such  character  and  were  so  at- 
tached  to  the  realty  as  to  be  a  part  of  it, 
but  for  the  agreement  with  the  tenant  that 
he  might  remove  them.  It  is  conceded  that 
the  other  articles  were  of  little  value.  Upon 
these  findings  and  suitable  condnslons  of 
law,  the  court  entered  judgment  for  the  plain- 
tiffs and  against  the  defendants  for  |504» 
with  legal  Interest  from  September  1,  1910^ 
and  for  costs.  At  appropriate  times  the  de- 
fendants moved  for  a  nonsuit  and  for  a  new 
trial.  Both  of  these  motions  were  overruled. 
The  defendant  Streeby  appeals. 

The  appellant  presents  his  several  assign- 
ments of  error  under  two  heads,  contending: 
(1)  That  the  authority  of  the  agent  was  lim- 
ited to  the  mere  finding  of  a  purchaser,  and 
that  he  could  not  bind  the  principal  by  his 
representations;  (2)  that,  conceding  a  gen- 
eral authority  to  make  the  representations 
claimed,  they  were  not  such  that  respondents 
had  the  right  to  rely  upon  them. 

[1-3]  1.  The  appellant  claims  that  his 
agent,  Tipton,  had  no  authority  to  make  any 
representations  concerning  what  was  ap- 
purtenant to  and  passed  with  the  realty, 
which  would  bind  the  appellant  as  prind- 
paL  It  Is,  of  course,  a  general  rule  that  third 
parties  dealing  with  an  agent  cannot  rely 
upon  the  agent's  assumption  of  authority, 
but  must,  at  th^r  own  risk,  ascertain  both 
the  fact  of  agency  and  the  extent  of  the 
agent's  authority.  The  burden  is  upon  them 
to  show  that  the  acts  qf  the  agent  were  with- 
in the  scope  of  bis  authority.  But  It  is  also 
a  general  rule  that,  when  the  fact  of  agency 
Is  once  established,  the  principal  is  bound 
by  the  acts  of  his  agent  within  the  apparent 
scope  of  his  actual  authority,  or  that  author- 
ity which  the  principal  knowingly  permits 
the  agent  to  assume.  1  Am.  &  Bng.  E<ncyc; 
of  law  (2d  Ed.)  p.  989.  What  comes  within 
the  apparent  scope  of  an  agent's  authority, 
whether  the  ageney.be  general  or  special,  Is 
determined  by  what  is  usual  or  necessary  to 
the  performance  of  the  principal  power ;  that 
Is,  what  is  necessary  to  effect  the  purpose  of 
the  agency.  Such  necessary  powers  are 
prima  fade  Inddent  to  every  authority.  "The 
prlndple  is  elementary  and  uniform  that  a 
power  given  an  agent  In  a  transaction  car- 


ries with  it  the  authority  to  do  whatever  is 
usual  and  necessary  to  carry  into  effect  the 
prlndpal  power.  And  this  applies  as  wdl 
to  qpedal  as  general  agents,  unless  the  man- 
ner of  doing  the  particular  act  is  prescribed 
by  the  power."  1  Am.  &  Kog.  Bn^rc  of 
Law  <2d  Ed.)  pp.  997  and  998;  Driver  v. 
Oalland,  69  Wash.  201,  109  Pac.  608. 

[4]  It  would  seem  to  follow  as  a  coroUaiy 
that,  where  the  acts  done  come  within  the 
apparent  scope  of  the  authority  so  defined, 
it  is  Incumbent  upon  the  principal  seeking  to 
avoid  llabiliiy  for  sadi  acts  to  diow  not  only 
that  the  authority  to  do  the  acts  was  not  ex- 
pressly given  to  the  agent,  but  that  the  an- 
thorlty  was  expressly  withheld  and  that  Uie 
person  dealing  with  the  agent  had  knowledge 
of  that  fact 

[I,  6]  Tl^e  application  of  these  general  prlo- 
dples  to  tbe  facts  before  us  makes  it  plain 
that  the  agent  had  authority  to  represent 
what  was  appurtenant  to  the  realty,  so  u 
to  bind  the  appellant  It  was  clearly  es- 
tablished that  the  agent  was  authorized  to 
conduct  the  negotiations  for  the  sale,  merely 
submitting  the  terms  of  the  sale  to  tiie  prln- 
dpal for  approvaL  The  appellant  himaeU 
so  testified.  He  admitted  that  he  never,  at 
any  time  during  the  negotiations,  commnni- 
cated  with  the  respondents  or  thdr  agenta 
Such  an  authority  clearly  empowered  the 
agent  to  point  out  and  exhibit  to  the  purdias- 
er  the  property  to  be  sold.  That  was  a  neces- 
sary part  of  the  most  preliminary  negotia- 
tion. There  could  hardly  be  a  beginning  of 
negotiations  without  an  Indication  to  Intend- 
ing purchasers  of  the  subject-matter  of  nego- 
tiation. If  therefore  the  fixtures  pointed  oot 
and  exhibited  by  the  agent  as  part  of  the 
realty  were  of  such  a  nature  and  so  attach- 
ed that  In  the  absence  of  am  agreement  with 
the  tenant  to  the  contrary,  tb^  would  have 
constituted  a  part  of  the  realty,  then,  as  be- 
tween the  prlndpal  and  purchaser,  the  prln- 
dpal was  bound  by  his  agent's  representa- 
tions. There  was  no  pretense  on  the  aniel- 
lant's  part  that  he  ever  actually  Informed  the 
agent  that  these  artides  were  not  his  own. 
He  does  not  dalm  to  have  limited  the  agent's 
authority  by  any  express  instructions  in  that 
particular.  The  representations  were  made 
by  the  agent  in  the  line  of  his  employment 
They  were  within  the  apparent  scope  of  tbe 
agent's  authority  even  as  admitted.  "We 
judge  from  the  remarks  interjected  by  tbe 
court  during  the  trial  that  It  entertained  the 
view  that  the  owner  of  the  land  was  not  re- 
sponsible to  the  purchaser  for  the  fraudulent 
representation  of  its  selling  agent  This,  we 
think,  was  a  wrong  theory  of  the  law.  The 
owner  is  the  beneficiary  of  the  sale.  Xbe 
salesmen  are  his  agents,  and  under  the  ordi- 
nary rule  of  agency  the  owner  is  responsible 
for  the  representations  of  his  agent  made  In 
the  line  of  his  employment  It  is  true  that 
the  agency  In  Oils  case  is  one  degree  remov- 
ed, Erlckson  who  sold  the  lots  to  appellant 
having  been  employed  by  Arnold  &  Nacban^ 
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the  firm  who  had  a  contract  with  the  owner 
to  aell  the  addition,  Arnold  &  Nachant  agree- 
ing to  divide  with  Erickson  their  commission 
on  lots  sold  by  him.  Bnt  this  was  a  mere 
detail  as  to  the  manner  of  sale  by  Arnold  & 
Nachant.  The  owner  was  still  eqnally  the 
beneficiary  of  the  transaction,  and  it  would 
tend  to  encoorage  frandolent  misrepresenta- 
tion if  Bnch  owner  were  allowed  to  escape 
ree^wndblllty  through  the  sabterfoge  of  hav- 
ing the  sale  made  by  a  snbagent.  It  must 
not  be  allowed  to  disclaim  reeponsibUlty  and 
at  the  same  time  receive  the  benefit  of  the 
frandnlent  transaction."  Nelson  t.  Title 
Trust  Ga,  62  Wash.  258,  260,  261,  100  Pac. 
730.  731;  Smith  v.  Gray,  62  Wash.  255,  100 
Pac.  339. 

The  case  of  Samson  t.  Beale,  27  Wash. 
557,  68  Paa  180,  mainly  relied  upon  by 
the  aH>eUant,  is  clearly  distingaishable  from 
the  case  here.  In  that  case,  the  agenfe 
represQitatlons  were  as  to  the  physical  con- 
dition of  the  house,  namely,  that  there  was  a 
bilck  foondattoB  under  the  whole  of  it  The 
honse  was  at  hand  and  was  examined  by  the 
purchaser,  who,  at  the  time,  was  told  where 
he  could  find  a  certain  reputable  contractor 
who  had  superintended  the  work  of  construc- 
tion, but  he  made  no  personal  examination 
or  inquiry.  The  representation  of  the  agent 
was  not,  as  here,  confined  to  an  indication  of 
the  very  subject-matter  of  the  negotiation 
for  the  purpose  of  inspection,  but  went  to  its 
physical  condition.  The  one  was  within  the 
apparent  scope  of  the  agent* s  authority.  The 
other  was  not.  It  may  be  conceded,  as  held 
in  National  Iron  Armor  Co.  v.  Bruner,  19 
N.  J.  Eq.  331,  that  "an  agent  with  restricted 
power  to  sell  a  tract  of  land  at  a  eXvea  price 
has  no  power  to  bind  his  principal  by  any 
representation  as  to  the  quantity  or  quality 
of  the  land,"  but,  even  so,  he  surely  has  pow- 
er to  point  out  the  thing  to  be  sold  if  he  has 
power  to  conduct  the  negotiations  for  Its 
sale;  that  is  to  say,  that  act  is  wltliln  the 
apparent  scope  of  his  authority  so  as  to  bind 
his  prlncipaL  That  the  representations  at- 
tributed to  the  agent  here  were  within  the 
apparent  scope  of  his  authority  is  manifest 
from  their  very  nature.  The  storeroom  Itself, 
Just  as  the  articles  here  in  question,  might 
or  might  not  have  been  a  part  of  the  realty 
as  between  the  appellant  and  his  tenant,  ac- 
cording as  they  liad  contracted.  Had  It  been 
put  there  by  the  tenant  under  an  agreement 
that  he  might  remove  it,  it  would  have  be- 
longed to  the  tenant  Morin  v.  Bremer,  61 
Wash.  62,  111  Pac.  1058,  U6  Pac.  1135.  In 
such  a  case,  had  the  agent,  in  exhibiting  the 
property  and  offering  it  for  sale,  failed  to  ad- 
vise the  purchaser  of  that  fact  and  the  prin- 
cipal, in  making  the  deed,  failed  to  except  the 
building  from  the  conveyance)  no  one  would 
have  bad  the  hardihood  to  say  that  the  sup- 
precwlon  of  that  ftict  would  not  be  actionable 
fraud.  The  principle  here  Involved  is  exact- 
ly the  8am&    Xiue,  the  articles  were  such 


that  they  might  be  trade  fixtures,  but  the 
purchaser  made  the  direct  inquiry  of  the 
agent  authorized  to  negotiate  the  sale,  and 
the  agent  as  the  court  found  on  what  we 
deem  sufficient  evidence,  represented  that 
they  were  appurtenant  to,  and  a  part  o^  the 
realty.  They  were  not  excepted  from  the 
conveyance  executed  by  the  appellant  pursu- 
ant to  the  agent's  negotiations.  On  sound 
principles,  these  representations  should  be 
held  binding  on  the  principal.  If  they  would 
bind  him  had  he  made  them  himself. 

[7]  2.  The  appellant's  second  contention  is 
that  the  plaintiffs  had  no  right  to  rely  upon 
the  agent's  representations  for  the  reason 
that  the  subject-matter  of  the  representations 
was  at  hand  and  that  all  of  the  facts  con- 
cerning the  articles  in  question  and  their 
ownership  could  have  been  readily  ascertain- 
ed by  the  exercise  of  ordinary  care  on  the  re- 
spondents' part  The  argument  in  support 
of  this  coiitentlon  proceeds  upon  the  theory 
that  had  the  representations  been  made  by 
the  appellant  himself,  they  would  not  have 
constituted  actionable  fraud.  This  position 
is  obviously  untenablfe  There  was  nothing 
in  the  appearance  of  the  articles  In  question 
which  negatived  the  idea  that  they  were  a 
part  of  the  realty.  The  representations  were 
concerning  a  matter  of  fact  peculiarly  with- 
in the  knowledge  of  the  appellant  and  not 
within  the  knowledge  of  the  respondents. 
When  the  respondents  made  the  direct  in- 
quiry of  the  agent  whether  these  articles 
went  with  the  realty,  they  had  the  right  to 
assume  that  they  would  receive  a  truthful  an- 
swer. It  was  not  lncumt)ent  upon  them,  on 
receiving  an  answer  in  the  afiOrmative,  to 
make  any  further  inquiry.  As  said  in 
Wooddy  V,  Benton  Water  Co.,  64  Wash.  124, 
127.  102  Pac.  1054,  1056  (132  Am.  St  Bep. 
1102):  "Strong  language  has  been  used  by 
this  and  other  courts  in  defining  the  duties  of 
purchasers  from  which  it  might  be  inferred 
that  vendors  have  an  unbridled  license  to  lie 
and  deceive,  but  such  has  never  been  the  law, 
and  the  tendency  of  the  more  recent  cases 
has  been  to  restrict  rather  than  extend  the 
doctrine  of  caveat  emptor."  See,  also,  Mc- 
Mlllen  V.  Hlllman,  66  Wash.  27, 118  Pac.  903 ; 
Kuehl  V.  Scott  66  Wash.  318,  119  Pac  742; 
Breese  v.  Hunt,  67  Wash.  398,  121  Pac.  853; 
Simons  V.  Cissna,  60  Wash.  141,  110  Pac. 
1011;  Grant  v.  Huschke,  133  Pac.  447;  Wil- 
son T.  Clark,  63  Wash.  136,  114  Pac.  816. 

The  decisions  chlefiy  relied  upon  by  the 
appellant  are  clearly  distinguishable  from 
the  case  here.  In  Washington  Central  Im- 
provement Company  v.  Newlands,  11  Wash. 
212,  39  Pac.  366,  it  was  represented  as  an  in- 
ducement to  the  purchaser  that  a  certain 
building  was  already  in  process  of  construc- 
tion. The  ascertainment  of  the  fact  was  easy 
by  a  mere  inspection  of  the  property  and  its 
environment  Moreover,  the  broad  doctrine 
laid  down  in  that  case  has  been  much  re- 
stricted by  all  of  the  more  recent  decisions 
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In  this  state  and  by  the  trend  of  modern  an- 
thorlty  everywhere.  In  Shores  v.  Hutchin- 
son, 69  Wash.  329,  125  Pac.  142,  the  purchas- 
er entered  upon  and  prosecuted  an  Independ- 
ent investigation  of  the  condition  of  a  cor- 
poration, stock  In  which  he  was  purchasing, 
and,  as  the  opinion  shows,  was  fully  cognl- 
zapt  of  all  of  the  facts.  It  fully  appears  that 
he  did  not,  in  fact,  make  the  purchase  in  reli- 
ance upon  any  representations  made  by  the 
seller  or  hla  agent  The  appellant  here 
argues  that  no  representation  that  personal 
property  was  in  fact  realty  could  make  It 
realty.  This  argument,  however,  overlooks 
the  fundamental  consideration  that  whether 
or  not  the  articles  here  in  question  were  per- 
sonal property  was  a  question  of  fact  which 
could  not  be  discerned  by  mere  inspection. 
It  is  admitted  that  all  of  the  articles  of  any 
material  value  were  of  such  nature  and  so 
attached  as  ordinarily  to  constitute  a  part  of 
the  realty.  Had  the  representations  been 
made  by  the  appellant  himself,  there  could 
be  no  question  that  they  would  have  consti- 
tuted actionable  fraud.  Having  been  made 
by  his  agent,  and  being  such  as  fairly  to 
come  within  the  scope  of  his  apparent  au- 
thority and  vritbln  the  line  of  his  employ- 
ment, they  bind  the  principal  to  the  same  ex- 
tent as  if  made  by  the  principal  himself. 
The  Judgment  is  affirmed. 

CROW,   O.   J.,   and   GOSE,   CHADWICK, 
and  MAIN,  33,,  concur. 


ZIZICH  v.  HOLMAN  SECURITY  INV.  00. 


(Supreme  C!ourt  of  Washington. 
1014.) 


Jan.  17, 


1.  Agriculture  (§  15*)— Lien  fob  Cleabino 

Land — PORECLOSUBE — Ibsttes. 

Where  the  complaint  in  an  action  to  fore- 
close a  laborer's  lien  for  clearing  land  was 
drawn  on  the  theory  that  plaintiff  had  perform- 
ed his  contract  and  demanded  a  deed  to  lots 
which  were  to  be  taken  in  part  payment,  and 
that  defendant's  title  to  such  lota  was  defec- 
tive, a  finding  that  defendant  directed  plaintiff 
to  quit  work  was  not  within  the  issues. 

[Ed.  Note. — For  other  cases,  see  Agricnltnre, 
Cent  Dig.  if  42-49 ;   Dec.  Dig.  S  15.*] 

2.  AOBICULTTBE   (§  15*)— LlEN  FOB  CLKABINO 

Land— FOBEOLOSUBB— Sufficiency  of  Evi- 
dence—Dibeotion  TO  Quit. 

Evidence,  in  an  action  to  foreclose  a  labor- 
er's lien  for  clearing  land,  held  not  to  sustain  a 
findingr  that  the  defendant  had  directed  the 
plaintiff  to  quit  work. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Cent  Dig.  §§  42-49 ;   Dec.  Dig.  §  15.*] 

3.  Vendob   and   Purchaser   ({    144*)— Sai^ 
Without    Title  —  Performance    of   Oon- 

TBACT. 

A  vendor  selliog  while  his  title  is  defective 
may  perform  his  obligation  if  he  la  able  to  con- 
vey title  when  the  time  for  performance  ar- 
rives. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  271-275 ;  Dec.  Dig.  § 
144.*] 


4.   AgbICULTUBE     (J    16*)  — LiBIlS  — FOBECLO- 
BUBE—  STrmCIENCT      OF     EVIDKHCB  —  PAT- 

HENT. 

Evidence,  in  an  action  to  foreclose  a  labor- 
er's lien  for  clearing  land,  held  to  diow  tliat 
plaintiff  had  been  paid  in  full  for  his  work  in 
money  and  credits  upon  the  several  contracts. 
[Ed.  Note.— For  other  cases,  see  Agricultiu«> 
Cent  Dig.  §f  42-49 ;   Dec.  Dig.  I  15.*] 

6.   AGBICULTUBE    ({    15*)  —  LlENS  —  FOBECLO- 

8UBB— Sufficiency  of  Evidence— Breach. 
Evidence,  in  an  action  to  foreclose  a  labor- 
er's lien  for  clearing  land,  held  to  show  that 
the  contract  was  breached  by  the  plaintiff  and 
not  by  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Agricultare, 
Cent.  Dig.  §{  42-49;   Dec.  Dig.  {  15.*] 

6.  Appbal  and    Bbbob   (§   1012*)— Tbial  to 

CoxJBT— Reviewing  Findings. 

Under  Rem.  &  Bal.  Code,  {  173S,  reqnir- 
ing  the  Supreme  Court,  in  cases  tried  without 
a  jury,  to  try  the  case  de  novo,  the  finding  of 
the  trial  Judge  will  be  treated  with  great  re- 
spect; bat,  where  convinced  that  a  prepon- 
derance of  the  testimony  is  against  it  the 
court  will  give  effect  to  its  own  findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8990-3992;    Dec  Dig.  { 

Department  1.  Appeal  from  Superior 
Court,  Jefferson  County ;  Lester  Still,  Jndga 

Action  by  Milan  Zizich  against  the  Hoi- 
man  Security  Investment  Company.  Judg- 
ment for  plalntifr,  and  defaidant  appeals. 
Reversed,  with  directions  to  dismtgft  the  ac- 
tion. 

Tom  W.  Holman,  of  Port  Townsend,  for 
appellant  Walter  B.  Allen,  of  Seattle,  and 
U.  D.  Gnagey,  of  Fort  Townsend,  for  respond- 
ent 

GOSB^  3.  This  is  an  action  to  foreclose  a 
laborer's  lien.  The  case  was  tried  to  the 
court  There  was  a  Judgment  for  plaintiff. 
The  defendant  has  appealed. 

The  complaint  alleges  that  about  the  1st 
day  of  January,  1911,  the  plaintiff  and  his 
live  assignors  began  working  for  the  defend- 
ant ;  that  the  work  consisted  in  the  clearing 
of  certain  lands  at  an  agreed  price  of  ^ 
per  acre,  one-half  to  be  paid  in  cash  and  the 
remainder  to  be  applied  upon  the  purchase 
price  of  six  lots  in  the  town  of  Irondale, 
each  of  the  parties  purchasing  one  lot  at  an 
agreed  price  of  $250  per  lot;  that  under  the 
terms  of  the  contracts  each  of  the  parties 
became  entitled  to  a  deed  to  his  lespectlTe 
lot  when  the  six  bad. cleared  100  acres  of 
land;  that  the  respondent  and  his  asslgnon 
worked  from  about  the  Ist  of  January,  1911, 
until  about  the  1st  day  of  June  following; 
that  they  cleared  115  acres,  and  were  paid  in 
cash  the  sum  of  $1,056.33,  leaving  a  balanra 
of  $2,393.67;  that  the  respondent  and  his 
assignors  thereupon  demanded  good  and  suffl- 
dent  deeds  to  the  lots  embraced  In  their 
respective  contracts  and  payment  for  the  bal- 
ance due  them;  and  that  the  appellant  had 
not  at  that  time,  nor  has  It  now,  a  clear  ti- 
tle to  the  lots.  The  complaint  also  alleges 
that  the  respondent  and  his  assignors  in  due 


•For  other  oases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  ladeua 
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time  filed  a  notice  of  a  claim  of  lien  upon  the 
land  upon  which  the  clearing  was  done,  and 
that  five  of  the  six  lien  claimants  had  assign- 
ed their  claims  of  Hen  to  the  respondent 
The  appellant  answered,  alleging  that  it 
had  paid  the  respondent  and  his  assignors 
$935.89  In  cash;  that  it  had  credited  them 
on  their  respective  contracts  in  the  aggregate 
$1,199.51,  and  alleged  that  they  had  cleared 
71.12  acres  and  no  more. 

The  court  fonnd  that  the  respondent  and 
bis  assignors  had  cleared  74.53  acres,  that 
they  had  been  paid  1035.89  In  cash,  and  that 
there  was  due  them  on  June  1,  1911,  a  bal- 
ance of  $1,300.  The  court  also  found  "that 
the  plaintiff  and  his  assignors  continued  to 
work  for  the  defendant  tinder  said  contracts 
until  on  or  about  June  1,  1911,  when  they 
were  Informed  by  the  defendant  that  there 
was  oo  more  land  to  be  cleared  and  that  they 
should  quit."  The  court  further  found  that 
the  appellant's  title  to  the  land  was  defective, 
and  therefore  concluded  that  it  had  breach- 
ed its  contract  In  two  re.specta:  (a)  In  re- 
quiring the  respondent  and  his  assignors  to 
quit,  and  (b)  In  that  the  title  to  the  land 
which  it  had  agreed  to  convey  to  them  was 
defective.  These  findings  and  conclusions 
were  made  effective  by  the  decree.  A  decree 
was  entered  in  favor  of  the  respondent  for 
$1,300  with  Interest  and  attorney's  fees,  and 
a  lien  was  established  against  certain  lands 
of  the  appellant  and  foreclosure  and  sale 
were  directed. 

The  contract  with  the  respondent  and  each 
of  his  assignors  provides:  "The  purchaser 
Is  to  do  clearing  work  for  this  company  at 
the  rate  of  $30  per  acre,  $15  per  acre  to  ap- 
ply as  a  credit  on  this  contract.  In  addition 
to  this  $15  per  acre,  there  will  be  deducted 
on  the  first  settlement  made  for  clearing  done 
[about  February  10, 1911]  five  dollars  per  acre 
cleared  at  that  time  in  lieu  of  cash  payment 
by  the  purchaser,  and  $2.50  per  acre  will  be 
deducted  on  each  acre  cleared  thereafter 
until  $40  has  been  paid  as  the  initial  pay- 
ment" This  provision  In  the  several  con- 
tracts accounts  for  the  discrepancy  between 
the  cash  payment  and  the  property  credits 
allowed  by  the  appellant  There  Is  a  dif- 
ference of  3.42  acres  between  the  amount  of 
clearing  conceded  by  the  appellant  and  the 
amount  found  by  the  court  In  other  words, 
the  court  found  that  the  respondent  and  his 
assignors  had  cleared  3.42  acres  more  than 
the  appellant  concedes.  The  land  had  been 
logged  about  1S90,  and  the  clearing  consisted 
in  cutting  the  young  growth. 

A  reading  of  the  testimony  makes  it  clear 
that  the  appellant  has  conceded  to  the  re- 
spondent and  his  assignors  a  larger  credit  for 
clearing  than  they  were  entitled  to.  The  tes- 
timony shows  that  they  were  to  clear  the 
land,  cut  the  growth  within  six  Inches  of 
the  ground,  and  fall  the  small  timber  so  that 
It  would  aU  lie  in  the  same  general  direction 
and  so  as  to  give  it  harmony  with  other 
clearing  which  the  appellant  was  having  done 


at  the  same  time  by  other  contractors.  The 
testimony  of  disinterested  witnesses  makes 
it  clear  that  they  did  not  do  the  "clearing 
work"  in  the  manner  contemplated  by  their 
contract,  but,  aa  one  of  the  witnesses  puts  it, 
that  they  did  it  "in  a  careless  and  improper 
manner" ;  that  their  work  was  "slashing  of 
a  rough  sort,"  not  "clearing  at  all";  that 
they  left  stumps  varying  in  height  from  13% 
inches  to  43  Inches ;  that,  as  another  witness 
puts  it,  the  ground  was  "roughly  slashed"; 
that,  as  another  witness  states,  the  slash- 
ing was  "crude  and  unworkmanlike"  and  not 
"clearing  In  any  sense  of  the  word."  An- 
other witness  says  that  "they  did  only  slash- 
ing work,  and  it  was  not  well  done."  Anoth- 
er witness,  Mr.  William  Bishop,  testified  that 
he  had  had  26  years'  experience  in  clearing, 
that  he  had  gone  over  their  work,  and  that 
it  was  "the  roughest  slashing,"  not  "cleared 
at  all,"  and  that  they  had  done  about  60  per 
cent  of  the  contract  work.  Other  disinter- 
ested witnesses  testified  that  the  work  they 
had  done  was  worth  $12  to  $16  per  acre. 
The  appellant  settled  vrith  them  for  this 
slashing  from  time  to  time  on  the  theory 
that  they  had  done  80  per  cent  of  the  work ; 
that  is,  it  allowed  them  80  per  cent  of  the 
contract  price,  based  upon  acres.  Under  the 
overwhelming  testimony,  this  allowance  wfls 
exceedingly  liberal. 

[1,  2]  As  we  have  observed,  the  court  found 
that  the  appellant  directed  the  respondent 
and  his  assignors  to  quit  Under  the  findings 
of  the  court  they  still  owed  $200  upon  the 
land  and  were  not  then  entitled  to  deeds  un- 
less they  had  been  directed  to  quit  The 
finding  is  not  within  the  issues,  nor  la  it 
supported  by  the  preponderance  of  the  testi- 
mony. There  is  no  suggestion  in  the  com- 
plaint that  the  respondent  or  his  assignors 
W9te  directed  to  quit  On  the  other  hand, 
the  complaint  is  drawn  upon  the  theory  that 
they  had  performed  their  contract,  that  they 
had  demanded  deeds,  and  that  the  appellant's 
title  to  the  land  was  defective.  The  re- 
spondent testified  that,  about  June  1st,  "the 
force"  in  charge  of  the  appellant's  work  told 
them  that  the  appellant  had  no  more  land  to 
clear,  and  that  "we  would  have  to  quit"  He 
further  testified,  upon  cross-examination: 
"That  all  quit  in  June,  1911 ;  that  we  quit  in 
June,  1911.  J.  P.  Holman,  who  had  taken 
charge  after  Mr.  Oliphant  left,  would  not  pay 
us  the  amount  of  the  acreage  we  had  gone 
over."  One  of  the  plaintiff's  assignors  testi- 
fied :  "We  started  to  work  on  the  defendant's 
land  in  January,  1911.  •  •  •  We  quit  in 
June,  1911."  He  further  said  that  "we  quit 
finally  because  J.  T.  Holman,  who  bad  taken 
charge  of  the  work  after  Oliphant  quit, 
would  not  give  us  pay  for  the  amount  of 
land  we  cleared."  Another  of  the  respond- 
ent's assignors  testified  in  rebuttal  "that  Mr. 
Holman  ordered  us  to  quit,  and  go  to  Seat- 
tle to  get  our  money."  This  is  all  the  tes- 
timony offered  by  the  respondent  which 
tends  to   show   their  reasons   for  quitting 
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the  work  on  Jnne  1st  Mr.  Holman,  who 
was  In  charge  of  the  work,  testified  that  he 
did  not  direct  them  to  quit,  but  that  they 
quit  because  they  became  dissatisfied  with 
the  percentage  basis  which  he  was  allowing 
them  for  their  slashing.  After  they  had 
quit  and  on  June  6,  1911,  counsel  for  the 
respondent  and  his  assignors  wrote  the  ap- 
pellant as  follows:  "The  Austrian  laborers 
insist  that  they  have  cleared  more  acres  than 
shown  by  your  statement,  and  they  are  very 
insistant  upon  an  early  settlement  I  shall 
have  some  one  go  up  to  Irondale  and  measure 
the  land  to-morrow  or  next  day,  and  I  wish 
you  would  have  your  surveyor  do  the  same 
again  right  away  so  the  matter  may  be  clos- 
ed. They  claim  they  want  to  go  ont  to 
work  and  will  not  do  so  until  this  is  settled." 
The  appellant's  version  that  they  quit  vol- 
untarily because  they  claimed  that  they  were 
not  b^ing  paid  for  all  the  dearing  is  cor- 
roborated by  the  silence  of  the  complaint  up- 
on this  question,  by  the  letter  of  their  coua- 
sel,  and  by  all  the  attending  circumstances. 
There  was  still  clearing  to  be  done.  The 
ground  which  they  had  slashed  still  required 
much  work  to  clear  it  within  the  meaning  of 
the  contract 

[3]  The  trial  court  concluded  as  a  matter 
of  law  that  the  appellant's  title  to  the  land 
which  it  had  agreed  to  convey  to  the  re- 
epondent  and  his  assignors  was  not  a  market- 
able title,  and  hence  that  the  parties  were 
entitled  to  a  lien.  The  question  of  title  is 
not  before  us.  The  lots  have  not  been  folly 
paid  for.  The  appellant  will  have  fulfilled 
its  obligation  if  it  is  able  to  convey  title 
when  the  time  for  performance  arrives. 
Morris  v.  Columbia  Canal  Co.,  135  Pac.  238. 

[4,  5]  Our  conclusion  is  that  the  respondent 
and  his  assignors,  at  the  time  of  the  com- 
mencement of  the  action,  had  been  paid  in 
full  for  their  work  In  money  and  credits  up- 
on the&  several  contracts;  that  the  con- 
tracts were  breached  by  the  respondent  and 
his  assignors,  and  not  by  the  appellant ;  and 
that  the  respondent  has  failed  to  sustain  his 
cause  of  action  by  a  preponderance  of  the 
testimony.  The  case  was  tried  in  January, 
1912.  The  findings  were  not  signed  until 
October  following.  A  reading  of  the  testi- 
mony has  persuaded  us  that,  during  this  in- 
terval, some  of  the  testimony  in  the  case 
must  have  escaped  the  attention  of  the  trial 
Judge. 

[6]  The  statute  (Rem.  &  Bal.  Code,  |  1736) 
puts  the  burden  upon  this  court  of  trying 
the  case  de  novo  in  actions  legal  or  equitable 
tried  to  the  court.  In  the  discharge  of  this 
duty  we  treat  the  findings  of  the  trial  Judge 
with  great  respect ;  but  if,  upon  an  examina- 
tion of  the  evidence,  we  become  convinced 
that  a  preponderance  of  the  testimony  is 
against  the  findings  of  the  trial  Judge,  it 
becomes  our  duty  to  make  our  own  view  ef- 
fective. Lewis  V.  Dean,  137  Pac.  341,  recent- 
ly decided ;   Borde  v.  Klngsley,  136  Pac.  1172. 


The  Judgment  Is  reversed,  with  directions 
to  dismiss  the  action. 

CROW,   O.  J.,   and   EIiUS,   MAIN,  and 
CHADWICK,   JJ.,    concur. 


STATE  V.  CROSSEN. 
(Supreme  Court  of  WaaUngtma.    Jan.  21, 1914.) 

1.  Labcbnt  (I  71*)— Dbfensm— Good  Fatth— 

iNBTBUCnONS. 

Rem.  &  Bal.  Code,  {  2608,  provides  that  in 
a  prosecution  for  larceny  it  shall  be  a  anffideat 
defense  that  the  property  was  appropriated 
openly  and  avowedlv  under  a  claim  of  title  pre- 
ferred in  good  faith,  though  the  daim  be  on- 
tenable.  In  a  prosecution  for  larceny  from  a 
pasture  or  range  of  one  head  of  neat  cattl& 
defendant  claimed  that  he  had  pnrchased  a  call 
from  an  Indian;  that  he  went  ont  on  the  range 
and  drove  in  the  calf  which  he  soppoaed  he  had 
purchased  and  butchered  it;  and  tliat  if  the 
calf  taken  waa  the  proper^  of  the  complain- 
ing witness,  it  had  been  taken  nnder  the  boa- 
eat  belief  that  it  was  the  calf  pnrchased  from 
the  Indian.  Eeld,  that  the  coort  erred  in  re- 
fusing to  charge  that  if  defendant  had  pur- 
chased a  calf  from  the  Indian  and  killed  the 
animal,  described  as  belonging  to  complaining 
witness,  by  mistake,  believing  it  to  be  the  one 
defendant  had  purchased,  he  conld  not  b«  con- 
victed. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  U  191-194;  Dec  Dig.  |  71.*) 

2.  Labcknt  <i  40*)— Ther  of  Ahuuxs— De- 

BCSlPnON. 

Defendant  was  accnsed  of  stealing  from  a 
pastnre  "one  head  of  neat  cattle."  He  defend- 
ed on  the  ground  that  he  liad  pnrchaaed  a  calf, 
which  he  described  as  a  "boll,'  from  an  Indian, 
and  that  the  animal  that  he  took  from  the 
range  and  pastnre  he  honestly  believed  was  the 
animal  he  had  pnrchased  from  the  Indian,  while 
the  complaining  witness  described  the  animal 
taken  as  a  "steer."  Held,  that  the  only  de- 
scription by  which  the  court  was  boand  was 
that  stated  in  the  information,  and  that  the 
variance  in  the  description  b^  accnsed  and  the 
complaining  witness  did  not  justify  the  refasal 
of  an  instraction  that  if  defendant  had  pnr- 
chased a  calf  from  the  Indian,  and  killed  the 
animal  belonging  to  complainant  by  mistake, 
believing  it  to  be  the  cali  which  he  had  so  pnr- 
chaaed, he  oould  not  be  convicted. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {|  102-126,  160;   Dec  Dig.  {  40.'] 

8.  Lakceht  (S  76»)— Steauno  Cattlb  no* 
Rangb— Blkubnts  or  OFransx  —  Insnac- 

TIONS. 

Where  accused  was  charged  with  stealing 
from  a  pastnre  or  range  one  head  of  neat  cat- 
tle, which  by  Rem.  &  BaL  Code,  (  2605,  snbi 
4,  makes  such  offense  grand  larceny,  instrac- 
tiona  defining  larceny  and  charging  that  the 
first  essential  to  conviction  was  to  find  that  the 
one  head  of  neat  cattle  referred  to  in  the  in- 
formation waa  taken,  led,  or  driven  away,  with- 
out requiring  that  the  same  must  have  beea 
taken  or  driven  from  a  range  or  pastnre,  were 
fatally  defective. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  Si  190,  198;   Dec  Dig.  {  7&*} 

Department  2.  Appeal  from  Superior 
Court  Ferry  County;  Bruce  Blake,  Judge. 

E.  H.  CroBsen  was  convicted  of  grand  lai^ 
ceny,  and  he  appeals.  Reversed  and  re- 
manded. 


*7or  othw  caow  see  uune  topic  and  notion  NtTMBER  to  Dec.  Dls.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  ladues 


Digitized  by  LjOOQIC 


Wasb.) 


IN  BE  HEDEMARK'S  ESTATE 


1031 


ComeUns  &  Hooper,  of  Spokane,  for  appel- 
lant. 

MORRIS,  J.  [1]  Appeal  from  a  conviction 
ot  grand  larceny.  The  Information  charged 
appellant  with  stealing  "from  a  pasture  and 
range  one  head  of  neat  cattle,"  etc,  and  was 
evidently  drawn  nnder  section  2606  (4),  Rem. 
&  BaL  C!ode,  including  within  the  crime  of 
grand  larceny  the  tmlawful  taking  of  animals 
from  any  range  or  pasture.  The  defense 
was  a  taking  under  claim  of  right,  api>ellant 
claiming  that  he  had  purchased  a  calf  from 
an  Indian;  that  he  went  out  on  the  range 
and  drove  In  the  calf  he  supposed  be  had 
purchased,  and  butchered  It ;  and.  If  the  calf 
taken  was  the  property  of  the  complaining 
witness,  it  had  been  taken  under  the  honest 
belief  that  it  was  the  calf  purchased  from  the 
Indian.  Suworting  this  theory,  the  court 
was  requested  to  charge  the  Jury  as  foUown: 
"You  are  Instructed  that,  if  you  should  find 
from  the  evidence  that  the  animal  killed  by 
the  defendant  was  the  animal  described  in 
and  Identified  by  the  state's  evidence,  and 
tbat  It  belonged  to  H.  J.  Garlstein,  stUl  you 
mnst  find  the  defendant  not  guUty,  if  you 
should  further  find  that  the  defendant  had 
purchased  a  calf  from  the  Indian  Long  Alex, 
and  tbat  he  killed  the  animal  described  as 
belonging  to  Carlsteln  by  mistake,  believing 
It  to  be  the  calf  he  had  purchased  from  the 
Indian."  This  request  was  denied,  and  er- 
ror Is  now  predicated  upon  such  deniaL  .  This 
tnstmctlon,  or  one  of  similar  import,  should 
bare  been  given.  Section  2608,  Rem.  ft  BaL 
Code^  embodying  what  has  long  bees  the 
law,  provides  tbat:  "In  any  prosecution  for 
larceny  it  shall  be  a  sufficient  defense  tbat 
the  property  was  appropriated  openly  and 
avowedly  under  a  claim  of  title  preferred  in 
good  fUtb,  even  tbongb  the  claim  be  unten- 
able." It  was  therefore  the  duty  of  the 
court,  nnder  the  defense  made,  to  Include  this 
statute,  or  its  equivalent,  in  the  Instructions 
given. 

[2]  The  court's  refnaal  seems  to  have  been 
based  upon  the  theory  that  the  complaining 
witness  describes  the  animal  taken  as  a 
"steer,"  while  the  appellant  describes  the 
animal  he  took  and  butchered  as  a  "bull," 
and  the  court  concludes  it  could  not  have 
been  the  same  animal.  The  animal  appellant 
was  on  trial  for  unlawfully  taking  was  the 
animal  described  in  the  information  as  "one 
bead  of  neat  cattle,"  which  was  the  only  de- 
scription of  the  animal  the  court  was  bound 
by.  We  do  not  think  the  court  was  Justified 
in  refusing  the  instruction  because  of  its 
memory  as  to  the  peculiar  description  given 
by  any  witness  of  the  animal  referred  to  in 
the  information.  Further,  to  refuse  the  in- 
struction upon  this  ground  would  be  for  the 
court  to  conclude  that  the  complaining  wit- 
ness was  correct  in  describing  the  animal 
taken  as  a  steer,  while  the  appellant  was 
mistaken  in  referring  to  it  as  a  bull.    We  do 


not  think  the  court  would  be  Justlfled  In  so 
concluding  a  question  of  fbct. 

[3]  Another  error  assigned  is  the  court's 
definition  of  grand  larceny  as:  "Larceny  is 
defined  to  be  the  felonious  taking  and  carry- 
ing away  ot  tbe  property  of  another  without 
the  knowledge  or  consent  of  that  other  and 
with  the  intent  of  tbe  party  taking,  at  the 
time  of  the  taking,  to  permanently  deprive 
the  owner  thereof,  and  with  the  further  in- 
tent at  said  times  to  wholly  and  permanently 
appropriate  it  to  the  use  of  the  party  tak- 
ing." Whatever  may  be  said  as  to  the  gen- 
eral correctness  of  this  definition  as  applied 
to  grand  larceny,  it  was  not  sufficiently  broad 
because  of  the  fact  that,  under  this  informa- 
tion and  the  section  under  which  it  was 
drawn,  the  unlawful  taking,  to  constitute 
grand  larceny,  must  be  from  a  range  or  pas- 
ture. Fnrthar  on  tbe  Jury  were  told  that  the 
first  essential  was  to  find  that  "one  head  of 
neat  cattle  referred  to  In  the  Information  was 
taken,  led,  or  driven  away."  Here  again  the 
coort  fails  short  of  the  crime  defined  and  the 
crime  charged  in  falling  to  add  "from  any 
range  or  pasture."  This  limitation  of  place 
is  Just  as  mnch  a  part  of  the  crime  defined 
and  the  crime  charged  as  any  other  ingre- 
dient, and  it  was  error  not  to  Include  it  We 
are  not  dear  that  we  would  consider  tbese 
last  enorg  as  snlBciently  prejudicial  to  say 
tbey  call  for  a  new  trial,  as  it  doubtless 
mii^t  well  be  contmded  that  there  was  no 
issue  as  to  the  place  from  whence  the  animal 
was  taken.  We  think,  however,  as  the  case 
must  be  reversed  for  the  first  error  discnsB- 
ed,  it  is  best  to  call  attention  to  these  other 
assignments  in  order  to  eliminate  any  like 
question  upon  a  second  trial. 

Judgment  reversed,  and  cause  remanded 
f  OT  a  liew  trlaL 

CROW,  C.  J.,  and  PARKER,  MOUNT,  and 
FULLERTON,  JJ.,  concur. 


In  n  HBDEMARE'S  ESTATD. 

STEWART  V.  GEAR  et  aL 

(Snpreme  Court  of  Washington.     Jan.  23, 
1914.) 

HOMKOTEAD    (i    150*)— RlOHTS    OF    OHHABSR 
OB  HXIBS. 

Where,  under  Rem.  &  BaL  Code,  {  1460, 
authorizing  the  widow  and  children  of  deceased 
to  comply  with  the  law  relative  to  tbe  acquiri- 
tion  of  a  homestead  where  he,  in  his  lifetime, 
had  failed  to  do  so,  the  children  of  deceased, 
after  his  death,  filed  a  homestead  declaration 
in  land  which  was  bis  separate  property,  the 
court  could  not  authorize  setting  aside  such 
property  to  them  in  fee,  but  only  for  a  lim- 
ited period,  since  their  rights  were  the  same 
as  those  of  the  widow,  and,  it  being  hia  sepa- 
rate property,  on  his  death  descended  to  his 
heirs,  subject  to  the  power  of  the  court  to  set 
it  aside  for  a  limited  period  to  the  widow  or 
children. 

IW.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  it  284-306;   Dec.  Dig.  |  150.*] 
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Department  2.  Appeal  from  Superior 
Court,  CowUta  County;  Wm.  T.  Darch,  Judge. 

Petition  by  J.  T.  Gear,  guardian  of  the 
minor  beirs  of  Andrew  Hedemark,  deceased, 
and  otberR  against  F.  L.  Stewart,  adminis- 
trator, to  have  property  set  aside  as  a  home- 
stead for  the  minors.  From  an  order  grant- 
ing relief,  the  defendant  appeals.    Reversed. 

McKenney  &  Brush,  of  Kelso,  for  appel- 
lant B.  Ij.  Hnbbell,  of  Kelso,  for  respond- 
enta 

MOUNT,  J.  This  appeal  Is  from  an  order 
of  the  superior  court  for  Cowlitz  county  set- 
ting apart  in  fee  certain  real  property  as  a 
homestead  for  the  minor  hdrs  of  Andrew 
Hedemark,  deceased.  The  t&cta  are  stipu- 
lated. It  appears  therefrom  that  Andrew 
Hedemark  died  Intestate  in  February,  1912. 
At  the  time  of  his  death,  ell  the  real  and 
personal  property  belonging  to  the  estate 
was  his  separate  property.  He  left  surviving 
him  six  children,  four  of  whom  are  minors. 
At  the  time  of  his  death  he  owned  certain 
real  property  in  West  Kelso,  Wash.,  upon 
which  he  resided  with  his  children.  He  had 
never  filed  a  declaration  of  homestead.  In 
May,  1912,  after  the  appointment  of  an  ad- 
ministrator, the  superior  court  of  Cowlitz 
county  made  an  order  setting  aside  the  prem- 
ises in  question  to  the  minor  heirs,  to  be  used 
by  them  during  the  settlement  of  the  estate, 
and  at  the  same  time  made  an  allowance  of 
$20  per  month  out  of  said  estate  pending  the 
settlement  thereof.  A  large  number  of  claims 
have  been  filed  against  the  estate  by  credi- 
tors. The  assets  of  the  estate  will  probably 
not  be  sufficient  to  satisfy  these  claims.  The 
premises  are  incumbered  by  a  mortgage  of 
$1,700  which,  with  Interest,  amounts  to  $1,- 
900;  and,  subject  to  the  mortgage,  the  prem- 
ises are  worth  less  than  the  sum  of  $1,000. 
In  April,  1918,  J.  T.  Gear,  who  had  thereto- 
fore been  appointed  guardian  of  the  minors, 
filed  a  petition  to  have  the  property  in  con- 
troversy set  aside  in  fee  as  a  homestead  for 
the  minor  heirs.  The  adult  heirs  renounced 
all  interest  in  the  premises  In  favor  of  the 
minors.  At  the  time  of  filing  this  petition 
the  guardian  also  filed  a  declaration  of  home- 
stead, claiming  the  premises  as  a  homestead 
for  the  minor  heirs.  The  court  thereafter 
made  an  order  setting  the  premises  apart  to 
the  minor  heirs  in  fee,  and  releasing  the 
same  from  administration  and  all  claims 
against  the  estate.  The  administrator  has 
appealed  from  that  order. 

The  only  question  presented  upon  this  ap- 
peal is  whether  the  lower  court  had  authori- 
ty, under  the  statute,  to  set  aside  the  prem- 
ises in  fee  to  the  heirs  as  a  homestead. 

Questions  similar  to  the  one  here  present- 
ed were  before  this  court  in  Austin  v.  Clif- 
ford, 24  Wash.  172,  64  Pac.  155,  Stewln  v. 
Thrift,  30  Wash.  36,  70  Pac.  116,  and  In  re 
Lloyd's  Estate,  34  Wash.  84,  74  Pac.  1061. 

In  Stewln  v.  Thrift,  supra,  we  quoted  In 


full  all  the  statutes  bearing  upon  the  ques- 
tion, and  there  said:  "But  we  said  in  Aus- 
tin T.  ClifTord,  24  Wash.  172,  64  Pac.  155, 
that  these  sections  must  be  read  end  con- 
strued in  connection  with  the  general  home- 
stead act  of  1896,  and,  so  reading  and  con- 
struing them,  it  would  seem  that  sectioiis 
6210  and  6222  had  been  in  part  superseded 
by  that  act  It  will  be  noticed  that  the 
tenure  by  which  a  homestead  is  held  by  tlie 
survivor  of  e  community  is  made  to  depend 
upon  the  nature  of  the  title  to  the  land  from 
which  the  homestead  is  selected.  If  it  Is 
selected  from  community  property  In  the 
lifetime  of  both  spouses,  it  vests  in  the  sur- 
vivor in  fee,  and  becomes  his  or  her  separate 
property;  if  it  is  selected  from  separate 
property,  it  goes,  on  the  death  of  the  person 
from  whose  property  it  was  selected,  to  the 
heirs  or  devisees  of  such  person,  subject  to 
the  XMwer  of  the  court  to  assign  it  for  a  lim- 
ited period  to  the  family  of  the  decedent 
Now  section  6219  provides  that  if  the  bead 
of  the  family  in  his  lifetime  had  not  complied 
with  the  provisions  of  the  law  relative  to  the 
acquisition  of  a  homestead,  his  widow  may 
comply  with  such  provisions,  'and  shall  be  en- 
titled on  such  compliance  to  a  homestead  as 
now  provided  by  law  for  the  head  of  the 
family;'  that  is  to  say,  if  she  makes  the 
selection  from  what  was  formerly  the  com- 
munity property  of  herself  and  husband,  she 
takes  title  thereto  in  fee,  to  the  exclusion  of 
the  children,  'minors  as  well  as  adults;  if 
she  selects  from  her  late  husband's  separate 
property,  she  takes  a  limited  estate,  the  du- 
ration of  which  is  fixed  by  the  court  having 
jurisdiction  over  the  estate." 

And  in  Re  Lloyd's  Estate,  supra,  we  said: 
"The  logic  of  tile  opinion  in  the  case  of 
Austin  V.  Clifford,  supra,  shows  plainly  that, 
under  the  facts  as  stated  therein,  the  widow- 
had  no  permanent  homestead  rights  or  estate 
in  the  deceased  husband's  property;  that  it 
descended  to  his  heirs  at  law,  Including  the 
widow.  Applying  this  rule  to  the  proceed- 
ings at  bar,  it  must  necessarily  foUow  that 
the  realty  in  question,  on  the  death  of 
Michael  Lloyd,  vested  in  his  lawful  heirs, 
subject  to  the  lawful  rights  and  claims  of 
creditors,  and  all  parties  interested,  la  the 
regular  course  of  administration.  See,  fur- 
ther, Stewln  V.  Thrift  30  Wash.  36,  70  Pac 
116.  If  the  contentions  of  appellant's  coun- 
sel be  correct  no  matter  how  valuable  the 
homestead  of  decedent  may  be,  it  must  go  to 
his  widow  or  children,  to  the  exclusion  of 
the  rights  of  his  creditors.  This  would  have 
the  effect  of  enlarging  the  homestead  rights 
of  the  widow  and  children,  by  reason  of  the 
death  of  the  husband.  We  cannot  give  oar 
statutes  on  this  subject  any  such  forced  con- 
struction. The  filing  of  the  appellant's  home- 
stead declaration  after  the  death  of  her 
husband  can  have  no  such  effect  Section 
5246,  supra,  refers  to  the  selection  of  the 
homestead,  made  prior  to  the  death  of  ei- 
ther vpooaa,". 
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It  Is  plain,  under  the  provlslMis  of  section 
1466,  Rem.  &  BaL  Code,  which  la  section 
6219  referred  to  In  Stewln  t.  Thrift,  snpn. 
that  the  child  or  children  therein  mentioned 
take  the  same  as  the  widow ;  they  obtain  no 
greater  right  by  the  subsequent  homestead 
declaration  than  the  widow.-  The  logic  of 
the  decisions  above  referred  to  la  that  the 
children  of  Andrew  A.  Hedemark  obtained  no 
greater  interest  In  the  estate  of  their  father 
by  reason  of  the  homestead  declaration  than 
the  widow  would  have  obtained  had  she  filed 
such  declaration,  and  that  the  effect  of  such 
declaration  was  to  authorize  the  court  to  set 
aside  the  homestead  for  a  limited  period,  as 
was  said  In  Stewln  v.  Thrift,  supra,  "per- 
haps during  his  minority,"  and  did  not  au- 
thorize the  court  to  set  aside  the  homestead 
in  fee  to  the  minor  children.  The  order  of 
the  lower  court  setting  aside  the  homestead 
to  the  minor  children  In  fee  was  therefore 
error,  because  the  power  of  the  court  Is  limit- 
ed to  setting  aside  such  homestead  for  a 
limited  period,  with  an  allowance  for  their 
support 

The  order  must  therefore  be  reversed. 

CROW,  C.  J.,  and  PARKER,  MORRIS,  and 
PULLERTON,  JJ.,  concur. 


LEONARDO  v.  BUNNBLL  et  aL 

(Supreme  Court  of  Washington.    Jan.  23, 
1914.) 

1.  SUBMISSIOH     or     UONTBOVSBST     ({     17*)  — 
SCOPB    OP   iRQlnjtT— EVIDENCK. 

Under  Rem.  &  BaL  Code,  {  378,  providing 
that  the  parties  to  a  question  in  difference 
which  might  be  the  subject  of  a  civil  action 
may,  without  action,  agree  upon  a  ease  con- 
taining the  facts  upon  which  the  controversy 
depends,  and  present  a  submission  thereof  to 
any  court  which  would  have  jurisdiction,  and 
that  the  court  shall  thereupon  hear  and  deter- 
mine the  case  and  render  judgment  as  if  an 
action  were  pending,  the  controversy  must  be 
determined  on  the  facts  agreed  upon  and  sub- 
mitted, even  though  it  be  necessary  to  dismiss 
the  canse  for  insufficiency  of  the  facts  upon 
which  to  base  a  judgment,  and  hence,  where  the 
agreed  case  contained  no  agreement  that  the 
conrt  might  receive  other  evidence,  the  court 
erred  in  so  doing. 

[Ed.  Note. — For  other  cases,  see  Submission 
of  ControreiiT,  Cent  Dig.  {  19;  Dec.  Dig.  i 
17.*]  I 

2.  AnIHALS  (I  22*)  —  CONOTBUCTION  OF  CoH- 
TBACT. 

A  contract  by  which  defendants  placed 
sheep  in  charge  of  plaintiff  for  one  year,  provid- 
ed that  defendants  would  furnish  all  necessary 
winter  range,  that  they  would  furnish  as  a 
loan  all  necessary  money  for  labor,  supplies, 
and  expenses  for  mnning  the  sheep,  that  plain- 
tiff agned  to  repay  the  principal  of  such  ad- 
vancements with  interest  that  plaintiff  would 
perform  all  necessary  work  and  take  care  of 
the  sheep  in  a  careful  manner,  that  the  owner- 
ship of  all  the  increase  and  wool  should  vest 
and  remain  bi  defendants  as  security  for  the  ad- 
vancements mentioned,  that  if,  after  all  the 
expenses  of  running  the  sheep  required  by  the 
parties  thereto  were  paid,  one-half  of  the  net 
proceeds  of  the  increase  and  wool  did  not  equal 


160  a  month  during  the  Ume  plaintiff  worked 
with  and  cared  for  the  sheep,  defendants  would 
add  and  pay  a  sufficient  sum  to  make  $50  a 
month,  but,  if  such  one-half  of  the  net  pro- 
ceeds exceeded  $50  a  month,  such  excess  would 
be  equally  divided  between  the  parties.  HM, 
that  the  entire  expense  of  running  the  sheep 
was  chargeable  against,  the  gross  receipts  from 
the  wool  and  increase,  and  tiiat  one-half  of  the 
net  proceeds  after  deducting  plaintiff's  wages 
at  $50  a  month  should  then  be  divided  equuly 
between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  {{  40-42;    Dec.  Dig.  i  22.»] 

8.  SasmssioR    or    Contbovebsy    (8    18*)  — 

JUDOMKNT— VAOATINO. 

Where  a  judgment  was  entered  on  an 
agreed  case  submitting  a  controversy  without 
action,  without  granting  a  hearing,  the  court 
properly  set  the  judgment  aside  and  granted 
a  hearing. 

[Ed.  Note.— For  other  cases,  see  Submission 
of  Controversy,  Cent  Dig.  {  20;  Dec.  Dig.  i 
18.*] 

Department  2.  Appeal  from  Superior 
Court  Klickitat  County;  H.  S.  McKenney, 
Judge. 

Submission  of  controversy  on  agreed  case 
by  M.  A  Leonardo  against  A.  L.  Bunnell  and 
others.  From  a  judgment  for  plalntUf  for 
an  Insufficient  amount,  be  appeals.  Reversed 
and  rendered. 

W.  B.  Presby,  of  Goldendale,  for  appel- 
lant N.  B.  Brooks,  of  Ooldendale,  and  Mil- 
ler, Crass  &  Wilkinson,  of  yancoaver,  for  re- 
spondents. 

PARKER,  J.  These  parties  submitted  to 
the  superior  court  for  Klickitat  county  an 
agreed  case,  under  section  378,  Rem.  &  Bal. 
Code,  wUh  a  view  to  having  certain  differ- 
ences between  tbem  settled  by  the  Judgment 
of  that  conrt  Their  agreed  statement  of 
facts,  which  they  submitted  as  a  basis  of  the 
court's  judgment  reads  as  follows:  "The 
parties  hereto  have  a  question  In  difference 
which  might  be  subject  to  a  dvll  action  and 
agree  upon  and  submit  to  the  court  a  case, 
and  stipulate  and  agree  that  the  following 
are  the  facts  upon  which  the  controversy  de- 
pends: (1)  A.  L.  Bunnell  and  O.  L.  Bunnell 
on  the  one  part  and  M.  A.  Leonardo  on  the 
other  entered  into  a  contract  which  Is  here- 
with submitted  ta  the  consideration  of  the 
court  (2)  Since  the  execution  of  said  con- 
tract the  said  6.  L.  Bunnell  has  died,  leaving 
a  widow,  and  A.  L.  Bunnell  Is  the  agent  of 
said  widow  and  has  authority  to  sign  this 
agreement  In  her  behalf.  (3)  That  under  the 
terms  of  said  agreement  M.  A.  Leonardo  has 
run  the  sheep  mentioned  In  the  lease  for  the 
term  of  one  year,  has  returned  them  to  the 
said  A.  L.  Bunnell  and  the  widow  of  said  6. 
L.  Bunnell,  deceased,  and  has  performed  all 
of  the  conditions  of  the  contract  (4)  That 
the  only  controversy  between  the  parties  Is 
how  much.  If  anything,  Leonardo  is  entitled 
to  under  the  terms  of  said  contract  (5)  That 
the  entire  gross  proceeds  from  the  sale  of 
wool  and  Increase  amounted   to  $10,750.82, 


•For  other  cu«s  sm  samo  topto  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rop'r  lDdexa» 


Digitized  by  LjOOQIC 


1034 


137  PAGiriO  BEPOBTBB 


(Wasb. 


which  was  received  by  the  said  A.  L.  Bon- 
nelL  (6)  That  M.  A.  Leonardo  haa  received 
from  said  gross  proceeds  $4,966.75.  (7)  That 
the  entire  expenses  paid  by  Leonardo  In  mn- 
nlng  said  sheep,  including  his  wages,  are 
$4,876.55.  His  wages  amounted  to  $257.80. 
(8)  That  A.  L.  Bunnell  has  paid  on  the  ex- 
penses and  running  said  sheep  $375.  The 
parties  hereto  submit  as  an  agreed  case  to 
the  court  the  question  of  how  much,  under 
this  statement  and  under  the  terms  of  said 
contract,  Leonardo  Is  entitled  to  receive." 

The  portions  of  the  contract  which  require 
notice  here,  submitted  to  the  court  as  a  part 
of  the  agreed  case,  read  as  follows: 

"This  agreement,  made  in  duplicate,  be- 
tween A.  L.  Bunnell  and  O.  It.  Bunnell  0;>art- 
ners  doing  business  under  the  name  of  A.  Lb 
Bunnell)  of  Klickitat  county,  state  of  Wash- 
ington, parties  of  the  first  part,  and  M.  A. 
Leonardo,  of  the  same  county  and  state, 
party  of  the  second  part  wltnesseth: 

"That  the  said  parties  of  the  first  part 
agree  to  furnish  and  place  in  charge  of  the 
party  of  the  second  part  consisting  of  2317 
head  of  ewe  sheep  for  a  period  of  one  year 
beginning  October  15th,  1910,  and  ending  on 
October  16th,  1911  on  the  following  terms 
and  conditions:    •    •     • 

"Said  parties  of  the  first  part  are  to  fur- 
nish all  necessary  winter  range  in  and  about 
the  home  ranch  near  Centerville,  in  Klicki- 
tat county,  'Washington.    •    •    • 

"Said  parties  of  the  first  part  are  to  fur- 
nish as  a  loan  ail  necessary  money  for  la- 
bor, supplies  and  expenses  for  running  said 
sheep  during  the  existence  of  this  a^eement, 
said  party  of  the  second  part  agreeing  to 
repay  the  principal  of  such  advancements 
with  Interest  from  the  date  they  are  made 
until  repayment,  at  ten  per  cent  per  annum. 

"The  party  of  the  second  part  is  to  per- 
form all  necessary  work  and  take  care  of 
said  sheep  in  a  careful  manner  usual  among 
persons  exi>erlenced  and  skilled  in  sheep  rais- 
ing and  in  his  employing  laborers  he  is  so 
far  as  It  Is  possible  for  him  to  do  employ 
those  experienced  and  skilled  in  the  han- 
dling of  sheep,  and  at  the  termination  of  this 
lease,  is  to  return  said  sheep  at  Olenwood, 
Wash.    •    •    • 

"It  is  expressly  agreed  and  understood  by 
the  parties  hereto  that  the  ownership  of  all 
the  Increase  and  wool  from  .said  sheep  sliall 
vest  and  remain  in  the  said  parties  of  the 
first  part  as  security  for  advancements  here- 
in provided  for  and  made  to  the  party  of  the 
second  part  until  said  advancements  are  fol- 
ly paid. 

"If  after  aU  the  expenses  of  running  said 
sheep  required  by  the  parties  hereto  are  paid. 
If  one-half  of  all  the  uet  proceeds  of  the  in- 
crease of  said  sheep  and  one-half  of  all  the 
net  proceeds  of  wool  grown  on  said  sheep 
and  of  their  increase  and  also  one-half  of  the 
^^^^"^^^^^^^ithe  bucks 
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does  not  equal  the  sum  of  fifty  dollars  per 
month  during  the  time  the  party  of  the  sec- 
ond part  works  with  and  cares  for  said 
sheep,  then  the  imrties  of  the  first  part  agree 
to  add  and  pay  a  sufficient  sum  to  make  the 
party  of  the  second  part  fifty  dollars  per 
month  while  he  works  with  and  cares  for 
said  sheep,  and  in  consideration  of  the  par- 
ties of  the  first  part  warranting  the  party  of 
the  second  part  the  sum  of  fifty  dollars  per 
month  while  he  works  and  cares  for  said 
sheep  the  party  of  the  second  part  agrees  In 
the  event  that  one-half  of  the  net  proceeds 
of  the  increase  and  wool  from  said  sheep  as 
hereinbefore  mentioned  exceeds  the  sum  of 
fifty  dollars  per  month  while  he  works  with 
and  cares  for  said  sheep  to  divide  said  ex- 
cess equally  with  the  parties  of  the  first  part 

"It  is  understood  and  agreed  that  the  par- 
ties to  tUs  agreement  are  to  divide  equallr 
the  exi>ense8  of  summer  range,  in  the  Gblnm- 
bia  forest  reserve  in  the  vicinity  of  Mt  Ad- 
ams, and  are  to  pay  equally  for  expenses  of 
shearing  and  hauling  wool  to  market 

"One-half  the  losses  of  the  original  sheep 
during  the  year  are  to  first  be  made  good 
from  the  increase  with  good  mutton  lambs 
and  the  remainder  of  said  lambs  are  to  be 
considered  net  Increase  for  equal  divlsloii. 

"The  parties  hereto  are  to  sell  the  wool 
and  net  Increase  of  lambs  at  such  time  and 
price  as  to  them  seems  most  advantageous 
and  as  may  be  Jointly  agreed  upon. 

"The  party  of  the  second  part  is  to  fnmlsb 
the  parties  of  the  first  part  with  an  itemized 
account  of  the  expenses  of  caring  for  and 
maintaining  said  sheep  each  month  during 
the  term  of  this  lease." 

On  November  1,  1911,  there  was  prepared 
and  signed  by  the  court  a  Judgrment  in  farot 
of  Leonardo,  awarding  htm  $1,220.17.  This 
Judgment,  it  was  claimed,  and  we  will  now 
assume,  was  prematurely  rendered  before  the 
parties  were  given  a  hearing  upon  their 
agreed  case.  Thereafter  the  Bunnells  applied 
to  the  court  to  have  the  Judgment  set  aside 
and  a  hearing  granted  upon  the  merits, 
which  was,  by  the  court,  ordered  over  the 
objection  of  counsel  for  Leonardo.  Upon  the 
hearing  thus  granted,  counsel  for  the  Bun- 
nells contended  that  the  contract  for  the  care 
of  the  sheep  was  so  uncertain  and  amblguons 
in  its  terms  touching  the  division  of  the  pro- 
ceeds as  to  call  for  oral  explanatory  evi- 
dence relative  thereto.  They  offered  evidence 
along  this  line  all  of  which  was  by  the  court 
received  over  the  objection  of  counsel  for 
Leonardo.  At  the  conclusion  of  the  hearing, 
the  court  rendered  Judgment  in  favor  of 
Leonardo  for  the  sum  of  $289.53  only.  This 
judgment  was  the  result  of  the  court's  con- 
clusion, drawn  from  the  agreed  case  and  the 
oral  evidence  received.  From  tills  disposi- 
tion of  the  cause,  Leonardo  has  appealed. 

[1]  It  is  contended  by  counsel  for  appel- 
lant that  the  superior  court  erred  in  receirbig 
evidence  outside  of  the  statement  of  the 


Digitized  by  LjOOQIC 


Wash.) 


BRITZ  ▼.  HOCLEHAN 


1036 


agreed  case  Bnbmltted  by  fhe  parties  to  the 
court  In  their  signed  and  verlfled  statement 
This  contention  must  be  upheld.  A  proceed- 
ing of  this  nature  comes  Into  court  by  the 
free  and  voluntary  act  of  all  of  the  parties 
concerned,  and  not  otherwise.  No  fact  or 
question  can  be  the  subject  of  the  court's  In- 
qolty  In  such  a  proceeding  save  as  agreed 
■apon  and  subndtted  In  the  signed  and  veri- 
fied statement  constituting  the  agreed  case. 
TbB  agreed  case  here  presented  goes  no  far^ 
tlier  than  thla  It  submits  nothing  but  cer- 
tain agreed  facts  and  certain  questions.  It 
contains  no  agreement  for  the  court  receiving 
other  evidence  touching  the  facts  or  ques- 
tions involved.  Section  378,  by  author!^  of 
which  this  proceeding  was  Instituted,  reads : 
"Parties  to  a  question  In  difference  whlCh 
might  be  the  subject  of  a  dvU  action  may, 
without  action,  agree  upon  a  case  contain- 
ing the  facts  upon  which  the  controversy  de- 
pends, and  present  a  submission  of  the  same 
to  any  court  which  would  have  jurisdiction 
if  an  action  had  been  brought  But  it  must 
appear  by  affidavit  that  the  controversy  is 
real,  and  the  proceedings  In  good  faith  to  de- 
termine the  rights  of  the  parties.  The  court 
shall  thereupon  hear  and  determine  the  case 
and  render  judgment  thereon  as  if  an  action 
were  pending." 

The  Court  of  Appeals  of  Missouri,  dealing 
wltji  a  similar  question  under  a  statute  which 
reads  exactly  like  ours  (Missouri  Annotated 
Statutes,  1906,  vol.  1,  {  798),  in  the  case  of 
State  V.  McGune,  129  Uo.  App.  611,  610,  107 
S.  W.  1030,  1032,  observes:  "Where  the  con- 
troversy Is  submitted  by  agreement  without 
action,  1.  &,  without  filing  suit,  having  sum- 
mons Issued  and  the  defendant  brought  into 
court  against  his  will  and  without  formal 
pleadings,  etc.,  the  jurisdiction  of  the  court 
over  parties  and  subject-matter  attaches  only 
to  the  precise  state  of  facts  contained  in  the 
stipulation  and  In  such  proceeding,  the  court 
has  no  authority  to  permit  either  party  against 
the  objection  of  the  other  to  adduce  other 
facts  or  to  introduce  evidence  of  any  char- 
acter. As  we  have  intimated,  the  jurisdic- 
tion to  entertain  the  cause  is  founded  on  the 
contract  of  submission — the  agreement  of  the 
parties — and,  should  the  court  permit  either 
party  to  inject  new  matter  into  the  case,  ob- 
vlonsly  the  submission  would  not  consist  of 
the  state  of  facts  voluntarily  brought  to  the 
court  by  the  parties  but  of  an  entirely  differ- 
ent case  and  one  not  approved  by  mutual 
consent"  This  view  finds  support  In  the 
following  authorities:  Crandail  v.  Amador 
County,  20  Cal.  72;  Frailey  v.  Legion  of 
Honor,  132  Pa.  678,  20  Atl.  684;  Andrus  v. 
Sbippen  Township,  36  Pa.  Super.  Ct  22 ;  Mo. 
K.  ft  T.  By.  Co.  V.  Union  Trust  Co.,  156  N. 
T.  592,  61  N.  H.  309 ;   37  Cyc.  353. 

We  think  it  clear  that  the  judgment  to  be 
rendered  in  a  proceeding  of  this  nature  must 
be  rested  entirely  upon  the  facts  appearing 


in  the  agreed  case;  If  such  facts  should  ap- 
pear insnfSclent  upon  which  to  base  a  Judg- 
ment, it  would  seem  to  follow  that  the  cause 
would  have  to  be  dismissed  rather  than  go 
outside  and  bring  into  the  case  facts  beyond 
the  agreement  of  the  parties. 

[2]  The  question  then  is:  What  is  the 
proper  judgment  to  render  upon  the  facts 
here  submitted  by  the  agreed  statement  of 
the  parties?  We  think  the  court's  basis  for 
the  computation  of  the  amount  due  appellant 
must  be  found  in  the  correct  answer  to  the 
question :  Is  the  sum  of  the  amounts  of  the 
entire  exitense  stated  in  the  agreed  case 
chargeable  against  the  gross  receipts  from 
the  wool  and  increase  of  the  sheep  as  though 
it  were  an  ordinary  partnership  affair?  We 
are  of  the  opinion  that  a  reading  of  the  en- 
tire contract  renders  it  reasonably  certain 
that  this  question  must  be  answered  in  the 
affirmative,  though  it  must  be  conceded  that 
there  are  certain  portions  of  the  contract 
standing  alone,  which  furnish  some  ground 
for  argument  to  the  contrary.  We  are  also 
of  the  opinion  that  the  contract,  when  read 
as  a  whole,  shows  an  Intent  that  Leonardo's 
wages  of  $60  per  month  should  be  first  paid 
from  one-half  of  the  net  proceeds  of  the 
wool  and  the  increase,  and  the  balance  of 
that  one-half  divided  equally  between  Leon- 
ardo and  the  Bunnells.  Computation  upon 
this  basis  will  readily  arrive  at  tlie  result 
reached  by  the  superior  court  in  its  first 
judgment,  to  wit,  $1,220.17.  Indeed,  there 
does  not  seem  to  be  any  serious  controversy 
that  this  would  not  be  the  correct  result 
when  computed  upon  the  basis  we  have 
adopted  as  the  proper  construction  of  the 
contract 

[3]  Some  contention  is  made  that  the  court 
was  in  error  in  setting  aside  the  first  Judg- 
ment and  granting  the  hearing  upon  which 
the  Judgment  here  sought  to  be  reversed  was 
rendered.  This,  however,  we  think  of  but 
little  consequence  now,  though  It  would  af- 
fect the  question  of  interest  upon  the  proper 
judgment  We  think,  however,  in  view  of 
the  facts  shown  touching  the  premature  ren- 
dering of  the  first  judgment  without  a  hear- 
ing, that  its  setting  aside  was  not  errone- 
ous. We  therefore  conclude  that  instead  of 
reinstating  that  judgment  the  judgment  final- 
ly tendered  should  be  reversed  and  a  new 
judgment  rendered  In  favor  of  Leonardo  for 
the  sum  of  $1,220.17. 

It  is  so  ordered. 

CROW.  C.  J.,  and  FULLERTON,  MOUNT, 
and  MORRIS,  JX,  concur. 


BRITZ  et  aL  v.  HOULEHAN. 
(Supreme  Court  of  Washington.    Jan.  2S,  1914.) 
L  Explosives  ({  12*>— Injubies— Couflaiht 

— NEOLiaSNCB. 

Where  a  complaint  alleged  that  defendant 
set  off  a  blast  without  notice  or  warning  in 
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tbe  midst  of  a  popnlons  city  immediately  acroas 
the  street  from  plaintiCTs  residence,  causing  a 
terrific  concussion  and  throwing  dust  into  plain- 
tiff's eyes,  whereby  they  were  injured,  it  suf- 
ficiently alleged  negligence  on  defendant's  part, 
without  characterizing  such  acts  as  negligent. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent.  Dig.  §|  9,  10;    Dec.  Dig.  §  12. •] 

2.  PLEADina   (J   388*)  —  Complaint  —  Vabi- 

ANCE. 

Where,  in  an  action  for  injuries  to  plaintiff 
by  an  explosion  in  defendant's  brickyard  across 
the  street  from  plaintiff's  residence,  the  com- 
plaint alleged  that  the  explosion  caused  a  large 
quantity  of  dirt,  dust,  and  brick  dust  to  be 
thrown  in  every  direction,  and  that  a  consider- 
able quantity  of  dust  and  brick  dust  was 
thrown  into  her  eyes,  there  being  ample  evi- 
dence to  show  that  some  foreign  substance  was 
thrown  into  plaintiff's  eyes  by  the  blast,  it  was 
not  a  fatal  error  that  such  evidence  did  not 
show  that  it  was  brick  dust 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1305-1308;   Dec.  Dig.  i  388.  •] 

3.  Trial  (§  296»)—In8tbuction8— Damages. 

In  an  action  for  injuries  to  plaintiff  by  dust 
being  thrown  into  her  eyes  by  alleged  negli- 
gent explosion  on  defendant's  premises,  the 
court's  charge  that  defendant's  affirmative  de- 
fense that  plaintiff  was  suffering  from  disease 
of  the  eyes  prior  to  the  injury  added  nothing 
to  the  pleadings  in  the  case  was  not  error, 
where  the  instruction  was  immediately  follow- 
ed by  a  charge  that  any  trouble  with  plaintiff's 
eyes  prior  to  the  injury  would  not  in  itself  be 
a  defense,  but  should  be  considered  in  connec- 
tion with  the  amount  of  the  recovery. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  706-713,  715,  716,  718;  Dec.  Dig.  I 
296.*] 

4.  ExPLOSIVltB     (J     12»)— INJUBIES  — NEOLI- 
GBNCE— PBIMA     FACIB    CASE. 

Setting  off  a  heavy  charge  of  an  explosive 
without  warning  or  notice  in  defendant's  brick- 
yard, located  in  a  populous  part  of  a  city  and 
directly  acroas  the  street  from  plaintiff's  res- 
idence, was  prima  facie  evidence  of  negligence. 
[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  f{  9,  10;   Dec.  Dig.  |  12.»] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  Mitchell  Gilliam,  Judge. 

Action  by  Mary  Brltz  and  husband  against 
A.  N.  Houlehan.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

John  P.  Hartman  and  Arthur  E.  Nafe,  both 
of  Seattle,  for  appellant  WlUett  &  Oleson, 
of  Seattle,  for  respondents. 

ELLIS,.  J.  This  is  an  action  for  damages 
for  personal  injuries  claimed  to  bare  been 
sustained  by  the  plaintiff  wife  by  the  setting 
off  of  a  blast  by  the  defendant  The  com- 
plaint. In  substance,  alleged  that  the  defend- 
ant owns  and  operates  a  brickyard  In  tbe 
city  of  Seattle,  directly  across  the  street 
from  tbe  home  of  the  plaintiffs ;  that  about 
March  1,  1910,  while  the  plaintiff  wife  was 
in  the  back  yard  of  her  home,  the  defendant, 
without  warning,  caused  to  be  discharged  an 
explosive  in  or  near  their  brickyard ;  that 
the  explosion  was  accompanied  by  a  terrific 
concussion,  and  caused  a  large  quantity  of 
dirt,  dust,  and  brick  dust  to  be  thrown  in 
every  direction;  that  the  plaintiff  wife  was 
stunned  and  shocked  by  tbe  explosion,  and 


that  a  considerable  quantity  of  dust  and  brick 
dost  was  thrown  against  her  person  and  in- 
to her  face  and  eyes ;  that  her  eyes  thereby 
became  sore  and  ulcerated,  and  she  was  ren- 
dered practically  blind  for  some  time,  suf- 
fering great  pain;  that  prior  to  that  time 
her  eyes  had  been  sound  and  In  good  ooadi- 
tlon;  that  she  was  forced  to  secure  the 
services  of  a  physician,  and  incurred  expense 
to  the  extent  of  $50 ;  that  she  was  rendeied 
unable  to  perform  her  regular  duties,  and 
still  has  much  trouble  with  her  eyes  because 
of  the  injury.  The  answer  denied  the  mate- 
rial allegations  of  the  complaint,  and,  by  way 
of  affirmative  defense,  alleged  that  prior  to 
the  time  of  tbe  accident,  the  plaintiff  wife 
was  suffering  from  some  disease  of  tbe  eyes 
which  caused  their  present  condition,  and 
that  this  condition  was  in  no  way  caused  by 
any  act  of  the  defendant  The  afflrmatlre 
matter  in  the  answer  was  traversed  by  the 
reply.  The  Jury  returned  a  verdict  for  the 
plaintiffs  in  the  sum  of  $500.  The  defendant 
moved  for  judgment  notwithstanding  the  ver- 
dict, and,  in  the  alternative,  for  a  new  trial 
Both  of  these  motions  were  overruled,  and 
Judgment  was  entered  upon  the  verdict  The 
defendant  appeals. 

The  appellant  advances  three  grounds  as 
entitling  her  to  a  reversal:  (1)  That  tbe 
complaint  charged  no  negligence;  (2)  that 
the  evidence  was  insufficient  to  sustain  tbe 
verdict;  (3)  that  the  oeort  erred  in  giving 
certain  Instructions. 

[1]  1.  Though  the  complaint  does  not  cba^ 
acterize  the  acts  of  tbe  appellant  as  negli- 
gence. It  does  set  out  facts  which,  if  sustain- 
ed, would  constitute  negligence.  It  alleges 
the  setting  off  of  the  blast,  without  notice 
or  warning  in  the  midst  of  a  populous  city, 
directly  across  the  street  from  the  respond- 
ents' residence,  causing  a  terrific  concussion 
and  throwing  dust  or  brick  dnst  into  the 
respondent's  eyes,  whereby  they  were  injur- 
ed. These  things,  if  sustained  by  the  proof, 
prima  facie  established  negligence.  They 
were  sufficient  to  put  the  appellant  to  her 
defense  of  due  care.  "We  hold,  therefore, 
that  in  this  case,  as  the  blasting  Is  not  claim- 
ed to  have  l>een  unlawful,  the  liability  of  tbe 
appellants  depended  upon  whether  they  were 
negligent  or  not,  to  prove  which,  under  the 
circumstances,  tiie  fact  of  the  injury  was 
sufficient  prima  facie  evidence,  but  that  they 
should  have  been  permitted  to  show  due  care 
on  their  part,  and  that  the  question  of  their 
negligence  was  for  the  Jury."  Klepsdi  v. 
Donald,  4  Wash.  436,  442,  443,  30  Pac.  991, 
993  (31  Am.  St  Bep.  936);  Beall  t.  Seattte, 
28  Wash.  593,  69  Paa  12,  92  Am.  St  Rep. 
892,  61  L.  R.  A.  583 ;  Klein  t.  Phelps  Lum- 
ber Co.,  135  Pac.  226;  Judson  v.  Giant  Pow- 
der Co.,  107  CaL  549,  40  Paa  1020,  29  L.  B. 
A.  718,  48  Am.  St  Rep.  146;  Hay  v.  Cohoes 
C!o.,  2  N.  X.  159,  51  Am.  Dec.  279;  Colton  v. 
Onderdonk,  69  Cal.  165,  10  Paa  385,  58  Am. 
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Bep.  666;  Mnnro  t.  Padflc  Coast  Dredg- 
ing &  Reclamation  Co.,  84  Cal.  616,  24  Paa 
303, 18  Am.  St  Rep.  248.  It  was  only  neces- 
8817  to  plead  such  facta  as  It  was  necessary 
to  prove,  and  whlcb,  if  establisbed,  wonid 
make  a  prima  fade  case.  Such  facts  were 
pleaded.    The  complaint  was  sufficient. 

[2]  2.  There  was  am^e  evidence  to  snstain 
the  verdict  A  review  of  It  in  detail  would 
merely  lengthen  this  opinion  to  no  profit 
The  principal  contention  is  that  there  was  a 
variance  between  allegation  and  proof  in 
that  the  evidence  showed  that  the  plaintiff's 
eyes  were  injured,  if  at  all,  by  some  other 
substance  than  brick  dust  There  was  ample 
evidence  to  go  to  the  Jury,  tending  to  show 
that  some  foreign  substance  was,  by  the 
blast  thrown  into  the  plaintiff's  eyes.  That 
it  did  not  affirmatively  appear  that  it  was 
brick  dust  hardly  arises  to  the  dignity  of  a 
variance,  much  lees  a  fatal  variance  between 
pleading  and  proof.  We  have  carefully  ex- 
amined the  voluminous  record,  consisting  of 
nearly  300  pages,  and  find  a  sharp  conflict 
on  nearly  every  question  of  fact  The  trial 
court  denied  the  motion  for  new  trial.  In 
such  a  case,  it  is  elementary  that  the  verdict 
of  the  jury  wUI  not  be  set  aside  on  appeal 
tor  insufficiency  of  evidence. 

[S]  3.  In  bis  charge  to  the  Jury,  the  trial 
court,  after  redtlng  the  allegations  of  the 
affirmative  defense  contained  in  the  answer, 
said:  "This  affirmative  defense  adds  noth- 
ing to  the  pleadings  In  the  case."  The  ap- 
pellant contends  that  this  language  was  cal- 
culated to  lead  the  jury  to  believe  that  evi- 
dence tending  to  establish  a  prior  diseased 
condition  of  the  eyes  should  have  no  weight 
or  consideration.  If  this  were  all  of  the  in- 
Btractlon,  there  would  be  some  merit  in  the 
claim.  The  court,  however,  almost  immedi- 
ately thereafter,  and  as  a  part  of  the  same  in- 
struction, charged  the  Jury  as  follows:  "Any 
soreness  or  trouble  of  Mrs.  Britz's  eyes  pri- 
or to  that  time  would  not  in  itself  be  any 
defense.  That  would  simply  go  to  the  amount 
of  the  recovery.  Defendants  would  not  have 
any  right  to  injure  or  damage  Mrs.  Britz's 
eyes  because  of  the  fact  that  they  were  sore 
or  diseased,  If  you  find  that  they  were  sore 
and  diseased.  On  the  other  hand,  the  de- 
fendants would  not  be  responsible  for  such 
soreness  or  disease  not  caused  by  the  acts 
of  the  defendants  as  set  forth  in  the  com- 
plaint For  any  aggravation,  however,  of 
such  trouble,  or  any  injury  in  addition  to 
any  prior  trouble.  If  any,  the  defendants 
would  be  liable,  if  liable  at  all.  You  will 
therefore  not  consider  this  affirmative  de- 
fense pleaded  in  the  answer  as  a  separate 
affirmative  defense,  but  could  only  take  into 
consideration  the  matters  pleaded  therein  in 
determining  the  amount  of  your  verdict,  if 
you  should  find  in  favor  of  the  plaintiffs." 
The  instruction,  taken  as  a  whole^  clearly 
stated  the  law  as  repeatedly  declared  by  this 


court  Frlck  v.  Washington  Water  Power 
Co.,  136  Pac.  470;  2tolawenski  v.  Aberdeen, 
72  Wash.  95,  129  Pac.  1090;  Jordan  v.  Seat- 
tle, SO  Wash.  298,  70  Pac.  743. 

[4]  The  court  further  instructed  the  Jury 
to  the  effect  that  proof  that  the  explosion  oc- 
curred without  warning,  and  was  caused  by 
the  defendant  to  the  plaintiffs'  injury,  made 
a  prima  fade  case  against  the  defendant, 
casting  upon  her  the  burden  of  showing  that 
she  exerdsed  due  care.  The  appellant  con- 
tends that  this  Instruction  was  erroneous,  in 
that  it  casts  upon  her  the  burden  of  showing 
that  she  used  due  care  and  gave  warning. 
Under  the  circumstances  of  this  case,  we  find 
no  error  to  this  instruction.  JVTiat  we  have 
said  in  discussing  the  pleadings,  and  authori- 
ties there  cited,  make  a  further  discussion  of 
this  question  unnecessary.  In  Munro  v.  Pa- 
cific Coast  Dredging  &  Reclamation  Co.,'  su- 
pra, the  Supreme  Court  of  California,  in 
passing  upon  an  instruction  couched  to  al- 
most the  same  terms  as  that  here  under  con- 
sideration, used  the  following  language :  "We 
perceive  no  error  to  the  above  direction.  The 
evidence  shows  clearly  that  this  blast  was 
exploded  to  a  thickly  settled  portion  of  the 
dty.  We  are  of  optoion  that  no  degree  of 
care  will  excuse  a  person,  where  death  was 
caused  by  such  explosion,  from  responsibili- 
ty for  it" 

The  record  presents  no  error  warranttog  a 
reversal. 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  MAIN,  CHADWIOK, 
and  OOSD,  33.,  concur.   - 


FELIX  et  al.  v.  TAKSUM  et  al. 

(Supreme  Court  of  Washington.     Jan.  23, 
1914.) 

1.  Indians  ({  16*)— Status  or  Indians. 

Indians  are  recognized  as  wards  of  the 
nation,  and  it  is  the  duty  of  the  court  to  up- 
hold those  restrictions  against  the  alienation  of 
their  lands  which  the  federal  government  has 
established  to  prevent  them  from  impoverishing 
themselves. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  i§  17,  20,  34,  37-44;  Dec.  Dig.  S 
15.*] 

2.  Indians  (|  27*)— Review— liiMrrs  of  Re- 
view. 

While  even  in  those  cases  triable  de  novo 
in  the  Supreme  Court  that  tribunal  must  look 
to  the  records  made  below  for  the  facts  upon 
which  their  determination  must  be  based,  yet 
in  an  action  to  enforce  alienation  of  lands  by 
an  Indian,  the  court  will,  in  view  of  the  status 
of  Indians,  consider  the  defendant's  power  of 
alienation,  though  not  shown  by  the  record  be- 
low. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  §§  19,  20;    Dec.  Dig.  {  27.*] 

3.  Indians  (§  16*)  —  Alienation  or  Land  — 

FOWEB. 

In  an  action  to  declare  a  parol  gift  of 
land  made  by  an  Indian,  where  it  appeared 
that  the  patent  to  the  land  was  issued  in  1908, 
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and  that  the  parol  gift  wa«  made  In  the  sprins 
of  that  year,  and  that  in  1912  the  patentee 
gave  a  quitclaim  deed  to  the  eame  property,  a 
Judgment  sustaining  the  gift  will  be  reveraed 
and  remanded  on  appeal;  it  am>earlng  that 
the  alienationa  were  both  made  within  five 
yeara,  for  Act  Cong.  Mar<di  3,  1876,  c.  132,  18 
Stat.  420,  extending  the  privilege  of  the  home- 
stead laws  to  Indians,  fixed  the  privilege  of 
alienation  at  5  years,  and  Act  Jmy  4,  1884, 
c.  180,  28  Stat  9«,  enlarged  the  period  of 
alienation  to  26  years. 

[Bid.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  K  17,  29,  34,  37-44;  Dec.  Dig.  I 
16.*] 

4.  IwDiAKs  (j  16*)— Patents— AUEWATioii. 

Where  land  patented  to  an  Indian  in  1908 
had  not  been  snnreyed  ontil  1884,  the  patent 
cannot  be  held  to  be  the  second  patent  pro- 
vided for  by  Act  Cong.  July  4,  1M4,  c.  180, 
23  Stat  96,  which  conveyed  the  land  free  from 
restrictions  against  alienation,  for  the  26-year 
limitation  against  alienation  conld  not  have 
expired  before  1909. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  ||  17,  29,  34,  37-^;  Dee.  DigTi 
16.*] 

5.  iKDiAKB  ({  16*)  — PATKifTB- RKsnaoTioirs 

AOAINST  AUXRATION. 

Federal  laws  restricting  Indians  from  al- 
ienating their  land  become  part  of  the  patents 
of  snch  Indians,  and  the  restrictions  against 
alienation  cannot  be  defeated  because  the  pat- 
ent does  not  contain  them. 

[Ed.  Note. — For  other  cases,  aee  Indians, 
Cent  Dig,  U  17,  29,  84,  87-14;  Dec.  Dig.  ( 
16.*] 

Department  2.  Appeal  from  Snpertor 
Court,  Cbelan  County;  William  A.  Orim- 
stiaw.  Judge. 

Action  by  Mary  Felix  and  husband  against 
Anastus  Taksum  and  others.  From  a  Judg- 
ment for  plaintifTsi  defendants  appeaL  Be- 
versed  and  remanded. 

C.  F.  Wallace,  of  Cashmere,  and  Williams 
&  Corbln  and  Beeves,  Crollard  ft  Beeves,  all 
of  Wenatcbee,  for  appellants.  Kemp  &  Bak- 
er, of  Wenatcbee,  for  respondents. 

PER  CUBIAM.  Action  to  declare  a  parol 
gift  of  land.  The  pleadings  below  were 
framed  upon  the  issue  of  gift  from  Anastus 
Taksum  to  the  respondent  Mary  Felix,  and 
a  subsequent  quitclaim  deed  from  Anastus 
Takanm  to  the  other  appellants.  Findings 
were  made  sustaining  the  gift  subject  to  a 
life  estate  in  Anastus  Yaksum,  and  this  ap- 
peal followed. 

[1,2]  The  first  point  urged  by  appellants 
in  this  court  is  that  all  of  the  parties  to  this 
action  are  Indians,  and  that  the  title  of 
Anastus  Yaksum  to  the  land  in  controversy 
is  subject  to  a  restriction  against  alienation, 
and  for  this  reason  the  gift,  though  estab- 
lished, cannot  be  upheld.  This  point  must 
first  be  determined  before  we  can  pass  to 
the  question  of  a  gift,  for  it  is  clear,  if 
Anastus  Yaksum  held  this  land  under  a  re- 
striction against  alienation,  no  gift  made  by 
her  within  the  period  of  alienation  can  be 
sustained.  This  question  being  here  suggest- 
ed for  the  first  time,  we  are  unaided  by  the . 


record  in  attempting  its  solution.  Oidlnaii- 
ly,  whatever  may  be  suggested  in  cases  tri- 
able here  de  novo,  we  look  to  the  record 
made  below  for  the  facts  upon  whidt  oar 
determination  must  rest,  and  base  our  find- 
ing upon  the  evidence  or  lack  of  evidence. 
But  this  is  an  exceptional  case.  We  are 
dealing  with  the  questioned  ri^ts  of  Indians 
to  hold  and  convey  real  estate^  and,  as  Indi- 
ans are  recognised  as  wards  of  the  nation, 
it  is  the  duty  of  this  court  and  evwy  otha 
to  uphold  those  barriers  which  the  federal 
goremment  has  sem  fit  to  establish  agaiut 
their  impoverishment  by  wltlibolding  from 
them  tbe  powor  of  alioiatlon. 

[S,  4]  The  patent  conveying  the  lands  In 
controversy  was  issued  February  3,  1808,  to 
"Anastus  Yaksum,  widow  of  Yaksum."  It 
contains  no  restriction  whatever  against 
alienation.  The  gift  under  which  respond- 
ents claim  was  made  In  the  tprlng  of  1906; 
the  exact  date  not  b^ng  shown.  The  deeds 
under  which  appellants  Kami  Sam  and  Jose- 
phine Sam  claim  were  made  in  July,  1912. 
Both  of  these  dates  would  fall  within  the  re- 
strictive period,  whatever  be  the  one  applica- 
ble to  the  title  of  Anastus  Yaksum,  if  her 
title  is  subject  to  such  llmltatloa  The  Act 
of  March  3,  1876,  c.  132,  18  Stat  420,  ex- 
tending the  privilege  of  the  homestead  lam 
to  Indiana  who  had  abandoned  their  tribal 
relations,  fixed  the  period  of  alienation  at 
five  years.  The  Act  of  July  4,  1881,  c.  ISO, 
23  Stat  96,  enlarged  this  period  to  25  yeats. 
Frazee  v.  Piper,  61  Wash.  278,  88  Paa  760. 
In  speaking  of  this  last  statute  it  was  ob- 
served,' in  Frazee  v.  Spokane  County,  29 
Wash.  278,  69  Pac.  779,  that  it  provided  for 
the  issuance  of  two  patents ;  one  when  a  per- 
son entitled  to  it  under  the  act  had  consoni- 
mated  his  right  and  which  patent  should  de- 
clare a  trust  under  which  the  United  States 
would  hold  the  land  for  the  period  of  25 
years  for  the  sole  use  and  benefit  of  the  pat- 
entee and  his  heirs,  and  the  other  to  be  is- 
sued upon  the  expiration  of  25  years,  con- 
veying the  whole  title  discharged  of  the  tmat 
and  of  all  charge  or  Incumbrance  whatsoever. 

Bespondents  now  urge  that  the  patent  is- 
sued to  Anastus  Yaksum,  since  it  contains 
no  restrictive  clause.  Is  the  second  patent 
referred  to  in  the  act  of  1881,  wherry  the 
land  is  conveyed  discharged  of  the  trust 
The  weakness  of  this  argument  is  manifest 
from  the  fact  that  the  township  in  wblcli 
these  lands  are  situate  was  not  surveyed  un- 
til 1884,  making  it  impossible  for  the  26-year 
trust  period  to  have  expired  in  February. 
1908,  when  tills  patent  was  issued.  The  pat- 
ent therefore,  it  seems  to  us,  shows  upon  Its 
face  that  it  is  not  the  second  patent  referred 
to  In  the  act  of  1884.  There  Is  another  act 
not  referred  to  In  the  briefis,  that  of  August 
4,  1891  (chapter  290.  28  Stat  321).  which 
made  provision  for  allotments  In  severalty  to 
members  of  the  Woiatschapam  tribe,  resid- 
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ing  along  the  Wenatchee  riT«r,  under  tbe 
Act  <MC  February  8,  1887,  c.  119,  24  Stat  888, 
as  amended  by  the  Act  of  February  28,  1891, 
c.  383.  28  Stat  79i.  These  acta  may  be 
found  in  volume  1.  Indian  Affairs,  Laws  tc 
Treaties  (2d  Ed.)  H>.  83,  56,  580.  Under  these 
acta  the  restriction  against  alienation  was 
fixed  at  26  years.  From  the  location  of  these 
lands  within  the  territory  covered  by  these 
acta,  it  la  not  improbable  that  they  are  the 
proper  ones  to  apply  to  the  sltoatlon  before 
OS.  However,  becanse  of  the  Imperfections 
of  tbe  testimony  it  is  impossible  to  say  with 
any  degree  of  accnracy.  The  difficulty  la 
there  ia  nothing  to  show  to  what  tribe  of 
Indians  Yaksum  belonged,  or  whoi  and  un- 
der what  law  he  made  his  homestead  applica- 
tion. Nor  do  we  know  what  if  any,  effect 
to  glre  to  section  6  of  the  act  of  February 
8,  1887,  according  dthsensblp  to  Indian  al- 
lottees who  have  compiled  with  certain  con- 
ditiona. 

[f]  Nor  is  it  of  any  determinattve  force 
that  the  patent  contains  no  restriction 
against  alienation.  l%e  law  becomes  a  part 
of  tbe  patent  and  no  federal  official  can 
waive  or  render  inoperative,  because  of  the 
failure  to  Incorporate  it  any  limitation 
which  Ciongress  has  imposed  upon  the  titla 
Fraxee  v.  Spokane  C!ounty,  supra. 

We  have  therefore  made  no  attempt  to 
review  the  case  submitted  to  the  lower  court 
since  we  must  first  reach  a  conclusion  on  the 
question  here  first  submitted  and  upon  which 
the  record  is  practically  silent  Tbe  only 
order  we  can  make  is  to  set  aside  the  Judg- 
ment and  send  the  case  back  for  a  new  trial, 
when  we  trust  counsel  will  appreciate 'the 
qnestlons  involved  in  the  case  and  make  a 
record  accordingly.  Appellants  will  not  re- 
cover costs  in  this  court 


STATE  ez  rd.  SIELER  r.  VIRNia  at  al, 
Board  of  Com'rs  of  Grant  Coxmtj. 

(Snpreme  Ooort  of  Washington.    Jan.  23, 1914.) 

AinXALa  ({  50*)— BUHNIHO'  AT  liABOS— Rbpti- 
TATIOH. 

Laws  1911,  c.  25,  1 1,  provides  that  eonniy 
commlsateners  may  designate,  by  an  order  made 
and  published  as  provided  in  section'  3,  terri- 
tory In  which  it  shall  be  unlawful  to  permit 
Uve  stock  to  run  at  large.  Section  3  declares 
that  if  the  conntjr  commiamoners  determine  to 
prohibit  the  running  at  large  of  live  stock,  they 
shall  make  an  order  defining  the  bonndanes  of 
such  territory,  which  shall  be  published  in  a 
newspaper  for  four  successive  weeks,  or  by 
posting  for  fonr  weeks.  The  county  commis- 
sioners on  December  2d  made  an  order  prohibit- 
ing the  running  at  large  of  Uve  stock  in  a 
given  territory,  and  on  December  Sd  they  en- 
tered an  order  providing  for  a  reconsideration 
of  their  action.  Held,  that  the  action  of  the 
board  was  not  final  until  publication  had  been 
made,  and  might  be  reconsidered  at  any  time 
before. 

[Ed.   Note.— For  other   cases,   see   Animals, 
Cent  Dig.  ||  148-157;   Dec.  Dig.  f  50.*] 


Department  3.  Appeal  from  Superior 
Court  Grant  County. 

Action  by  the  State  of  Washington,  on  the 
relation  of  Henry  Sleler,  to  prohibit  WUllam 
H.  Vimig  and  others,  constitnting  the  Board 
of  County  Commissioners  of  Grant  County, 
from  reconsidering  their  acdon  prohibiting 
live  stock  from  running  at  large.  From  a 
judgment  denying  the  writ  relator  ap];>eals. 
Affirmed. 

Wm.  M.  Clapp,  of  Ephrata,  and  Herbert  H. 
Sleler,  of  Spokane,  for  appellant  C.  G.  Jef- 
fers,  of  Ephrata,  for  respondents. 

MORRIS,  J.  This  action  was  brought  un- 
der Laws  1911,  C.  25,  authorizing  boards  of 
county  commlffiioners  to  create  districts  in 
which  live  stock  shall  not  run  at  large.  The 
case  was  submitted  to  the  court  below  and 
here  upon  an  agreed  statement  of  facts,  from 
which  it  appears  that  the  relator  and  others, 
seeking  to  take  advantage  of  the  act,  filed 
a  petttion  with  the  board  of  county  commis- 
sioners of  Grant  county,  seeing  to  have  cer- 
tain territory  described  in  the  petition  set 
aside  as  a  district  Due  notice  of  the  filing 
of  this  petition  and  of  the  time  fixed  for 
hearing  w^s  given,  and  on  December  2, 1912, 
the  matter  came  on  to  be  heard.  At  this 
meeting  of  the  board  two  members  only  were 
present  Section  3807,  Rem.  ft  BaL  Code, 
however,  provides  that  two  shall  constitute  a 
quorum  for  the  transaction  of  business.  The 
statement  recites:  "And  the  said  board,  after 
hearing  the  said  petition  on  the  merits  and 
fully  considering  the  same  and  there  being 
no  opposition  to  the  said  petition  or  any  part 
thereof,  granted  the  petition  as  prayed  for 
and  ordered  that  live  stock  of  all  kinds  be 
prohibited  from  running  at  large  within  the 
territory  named  In  said  petition,  and  notice 
given  accordingly,  as  required  by  law,  and 
the  said  order  was  entered  in  accordance 
witli  the  practice  of  the  said  board."  On  De- 
cember 3d  the  third  member  of  the  board  ap- 
peared and  presented  a  remonstrance  against 
granting  the  petition,  and  the  board,  after 
considering  the  rononstrance,  made  an  order 
to  the  tf  ect  that  the  board  would  reconsider 
its  action  on  the  petition,  and  fixed  January 
7,  1913,  as  the  time  for  a  rehearing.  Notice 
of  this  rehearing  was  given  relator  in  the 
form  of  a  letter  from  the  county  auditor. 
Tbe  statement  then  recites  that  no  other  no- 
tice of  the  hearing  was  contemplated,  and 
that  at  the  hearing  on  January  7th,  the 
board  intended  to  proceed  "with  the  reconsid- 
eration of  the  said  petition  and  to  refuse  to 
grant  the  petition."  Relator  then  sued  out 
this  writ  in  which  he  sou^t  a  decree  holding 
the  action  of  December  3d  to  be  illegal,  pro- 
hibiting the  board  from  any  reconslderatloD 
of  its  action  of  December  2d,  and  requiring 
publication  of  an  order  prohibiting  live  stock 
from  running  at  large  within  the  territory 
described  in  the  petition  and  order  of  Decern- 
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ber  2d.  Tbls  writ  was  denied,  and  be  ap- 
peals. 

The  appeal  presents  this  qnestlon:  Did  the 
board  of  county  commissioners  have  the  pow- 
er to  reconsider  their  action  of  December  2d  7 
The  act  of  1911,  in  so  far  as  here  applicable, 
provides: 

"Section  1.  That  the  board  of  county  com- 
missioners of  any  county  of  this  state  shall 
have  the  power  to  designate  by  an  order 
made  and  published,  as  provided  In  section 
three  of  this  act,  certain  territory  within 
such  county  In  which  It  shall  be  unlawful  to 
permit  live  stock  of  any  kind  to  run  at 
large.    •    •    •'• 

"Sec.  3.  If  the  board  of  county  commission- 
ers shall  determine  to  prohibit  the  running 
at  large  of  live  stock  within  the  territory  de- 
scribed In  such  petition  or  in  any  portion 
thereof,  it  shall  make  an  order  defining  the 
boundaries  of  such  territory,  which  shall  be 
entered  upon  the  records  and  published  In  a 
newspaper  having  general  circulation  In  such 
territory  for  four  successive  weeks,  or  by 
posting  In  three  public  places  In  such  terri- 
tory for  four  weeks. 

"Sec.  4.  Any  person,  or  any  agent,  employe 
or  representative  of  a  corporation,  violating 
any  of  the  provisions  of  such  order  after  the 
same  shall  have  been  published  or  posted  as 
provided  in  section  three  of  this  act,  shall  be 
guilty  of  a  misdemeanor.    •    •    • " 

It  is,  we  think,  clear  from  the  reading  of 
these  sections  that  the  power  vested  in  the 
<!ommissloners  was  not  wholly  exercised  until 
the  publication  provided  for  in  section  8. 
The  grantlug  of  the  petition  and  the  record 
entry  of  such  action  did  not  establish  the 
-contemplated  district  That  could  only  be 
designated.  In  the  language  of  section  1,  "by 
an  order  made  and  published,  as  provided  In 
section  three."  And  section  3  provided  that 
the  order  should  not  only  be  entered  of  rec- 
4)rd  but  published  and  posted  for  four  weeks. 
WhUe  section  4,  conflrmlng  the  contention 
that  the  order  did  not  become  effectual  until 
after  the  publication,  provided  there  could  be 
no  violation  of  it  until  after  its  publication 
or  posting.  When,  therefore,  the  board  on 
December  3d  determined  to  reconsider  its 
action  of  December  2d,  the  order  was  yet  in 
the  making.  It  had  not  passed  beyond  the 
determlnatiTe  stage  and  was  not  a  final  or 
completed  action  under  which  rights,  either 
property  or  personal,  could  have  vested.  It 
does  not  seem  to  us  that  the  requirement  for 
the  publication  of  the  order  of  segregation 
was  of  a  nature  like  to  those  statutes  requir- 
ing the  publication  of  the  proceedings  of 
boards  of  this  character,  which  have  some- 
times been  held  to  be  directory  only,  and 
hence  the  failure  to  publish  in  no  wise  af- 
fected the  proceedings.  Under  this  law  a 
special  power  was  conferred  upon  county 
commissioners  and  the  manner  of  its  exer- 
cise spedflcally  pointed  out.     It  cannot  be 


doubted  that  the  power  so  conferred  could  be 
exercised  only  In  the  prescribed  mannn,  and 
that  the  prescribed  manner  Includes  not  only 
the  making  of  an  order  but  its  publication 
or  posting.  Hence  we  say  that  on  December 
3d  the  matter  was  still  within  the  discretion- 
ary power  of  the  board,  and  it  had  the  power 
to  reconsider  Its  action  of  the  previous  day. 

In  People  v.  Ballhache,  S2  GaL  310,  in 
construing  a  statute  empowering  boards  of 
supervisors  to  unite  and  consolidate  coimty 
ofBces  by  "adopting,  recording,  and  pobUsh- 
Ing"  an  ordinance  to  that  effect  three  montbs 
prior  to  an  election,  it  was  held  that  the 
adoption  and  recording  were  of  no  effect 
without  the  publication,  and  that  under  the 
statute  the  publication  was  as  essential  as 
the  adoption  or  recording.  This  case  seemg 
to  us  to  be  directly  in  point  It  -was  followed 
and  a  like  rule  announced  in  People  ex  reL 
Stoddard  v.  WUUams,  64  OaL  87.  27  Pac.  939. 

We  do  not  think  this  appeal  calls  for  a  de- 
cision of  the  question  submitted  by  the  briefs 
as  to  the  general  power  or  rlg^t  of  connty 
commissioners  to  reconsider  their  action. 
That  question  might  have  been  presented  bad 
the  commissioners  made  and  published  tbe 
order  of  segregation.  We  therefore  do  not 
discuss  that  question,  except  in  so  far  as  It 
may  be  embraced  In  what  we  have  said. 

Tbe  Judgment  is  affirmed. 

CROW,  C.  J.,  and  PABKSB,  MOUNT,  and 
FULLBBTON,  JJ.,  concur. 


TABOR  T,  cm  OF  WALLA  WALLA  «t  aL 

(Supreme  Court  of  WasMnxton.     Jan.  24, 
1914.) 

1.  OmCKBS    (i    61*)— RecALI,— STATTJTja. 

Laws  19i3,  c.  146,  passed  to  carry  into 
effect  the  constitutional  amendment  of  19U. 
relating  to  the  recall  of  officers,  superseded 
earlier  laws. 

[Bd.  Note.— For  other  cases,  see  Officen, 
Cent  Dig.  {  90;   Dec.  M«.  |(H.*1 

2.  Constitutional  Law  (f  9*)  — CoNSTirn- 
noNAL  Amendment— BiKAix  of  OFncus. 

Tbe  coDstitational  amendment  of  1912,  re- 
lating to  recall  of  officers,  is  not  invalid  be- 
cause of  irregularities  in  its  proposal  and  sub- 
mission. 

[Ed.  Note.— For  other  cases,  see  Constit-J- 
tional  Law,  Cent  Dig.  H  B>  7:  Dee.  Dig.  {  9.*] 

Department  2.  Appeal  from  Superior 
Court  WaUa  Walla  County;  E.  a  MUls, 
Judge. 

Petition  by  O.  D.  Tabor  for  writ  of  man- 
damus against  the  City  of  Walla  Walla  and 
others.  From  a  Judgment  dismissing  the 
petition,  relator  appeals.    Affirmed. 

Brooks  &  Bartlett,  of  Walla  Walla,  for  ap- 
pellant Thos.  H.  Brents  and  John  F.  Wat- 
son, both  of  Walla  Walla,  for  respondents. 

MOUNT,  J.  On  May  31.  1913,  a  petlUon 
was  filed  with  tbe  dty  clerk  of  WaUa  Walla 
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demandlfig  fbe  recall  of  the  mayor  and  street 
commiasloner  of  that  dty.  On  June  9,  1913, 
the  city  clerk  attached  his  certificate  to  the 
petition,  redtlng  that  the  petition  was  In- 
sufficient for  the  reason  that  there  were  not 
enough  signers  thereto  and  for  other  rea- 
sons. The  laws  of  1913,  relating  to  the  re- 
call of  elective  officers,  went  into  efCect  on 
June  12,  1913.  On  June  19,  1913,  additional 
petitions  were  filed  with  the  city  clerk  as 
amendments  to  the  original  petition.  On 
June  28th  following,  the  city  clerk  certified 
that  these  petitions  were  insuffident  under 
the  act  of  1913.  Thereafter,  on  July  12th, 
the  plalntifT  petitioned  the  superior  court  for 
Walla  WaUa  county  for  a  writ  of  mandamus 
to  compel  the  calling  of  an  election  to  recall 
the  officers.  The  defendants  filed  a  motion  to 
quash  this  proceeding  for  the  reason  that  it 
bad  not  been  commenced  within  time,  and 
that  the  petitions  upon  their  face  were  In- 
sufiSdent  both  in  form  and  substance.  This 
motion  was  sustained,  and  the  proceedings 
were  dismissed.  This  appeal  was  prosecuted 
from  that  order. 

[1,2]  The  appellant  apparently  concedes 
fhat  the  petitions  were  Insufficient  under  the 
Acts  of  1913,  &  146,  p.  454,  but  argues  that 
this  proceeding  is  controlled  by  the  Acts  of 
1911,  c.  108,  first,  because  the  Acts  of  1913 
did  not  supersede  the  Acts  of  1911,  and,  sec- 
ond, because  the  constitutional  amendment 
authorizing  the  recall  of  elective  officers  was 
void  because  of  insufficiency  of  the  title,  and 
because  it  was  not  passed  In  the  method 
provided  by  law.  These  questions  were  all 
decided  adversely  to  the  contention  of  the 
appellant  in  Cndibee  v.  Phelps,  136  Pac.  367, 
and  in  State  ex  rel.  Lynch  v.  Rairley,  136 
Pac  874. 

The  judgment  is  therefore  affirmed. 

CROW,  C.  J.,  and  PABECBB,  MORRIS, 
and  FULLERTON,  JJ.,  concur. 


CHAPMAN  V.  HILL 
(Supreme  Court  of  Washington.    Jan.  28, 1914.) 

1.  SPEcinc  Pbbtobmancb  (§  63*)— Contbact 
TO  ExcHANOB  Real  £}8Tate— Mibbepbbsen- 

TATIONS. 

MisrepresentationB  as  to  the  maturity  of 
certain  mortgages  on  complamant's  land  to  be 
exchanged  to  and  asaumed  by  defendant  with 
knowledge  that  defendant  did  not  intend  to 
make  a  personal  investigation  of  the  facts,  but 
to  rely  absolutely  on  the  truth  of  complainant's 
statement,  was  ground  for  refusal  of  specific 
performance. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  SS  160-171%;  Dec.  Dig. 
153.*] 

2.  SFEcino  Pkbfobmancb  ({  21*)— Right  to 
Relief— Contbact— ExcHANOB  of  Pbopeb- 

TT — COMMUNITT    PbOPEBTT— PAETIKS. 

Complainant  was  not  entitled  to  enforce 
specific  performance  of  a  contract  to  exchange 
property,  where  complainant's  land  to  be  ex- 
changed   was    community    property    and    com- 


plainant's wife  was  neither  a  party  to  the  eon- 
tract  noc  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Spedfie 
Performance,  Cent  Dig.  H  ^9,  60;  Dec.  Dig. 
S  21.»] 

Department  2.  Appeal  firom  Superior 
Court,  Walla  Walla  County;  Tbos.  H. 
Brents,  Judge. 

Suit  ft>r  spedflc  performance  by  W.  D. 
Chapman  against  Henry  T.  HiU.  Ftom  a 
Judgment  of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

John  C.  Hurspool,  of  WaUa  Walla,  for 
appellant  Dunphy,  Evans  &  Garrecht,  of 
Walla  Walla,  for  respondent 

MORRIS,  J.  Action  for  the  specific  per- 
formance of  a  contract  for  the  exchange  of 
real  estate.  The  contract  was  made  in  this 
state  on  May  31,  1912,  and  covered  lands  of 
appellant  situate  in  Oregon,  and  lands  of 
respondent  situate  in  Oregon  and  Washing- 
ton. The  action  was  resisted  on  two 
grounds:  (1)  Misrepresentations  as  to  the 
maturity  of  two  mortgages  upon  appellant's 
lands,  one  for  $3,600,  the  other  for  $1,000; 
and  (2)  that  the  land  in  this  state  was  the 
community  property  of  respondent  and  his 
wife,  who  was  a  party  to  neither  the  con- 
tract nor  the  action.  The  court  below,  with- 
out making  findings,  dismissed  the  action. 

[1]  The  Judgment  of  dismissal  must  be 
sustained  upon  both  grounds.  We  find  that 
appellant  represented  to  the  respondent,  to 
induce  him  to  enter  into  the  contract,  that 
only  $500  interest  was  then  due  upon  the 
two  mortgages,  and  that  the  mortgages 
themselves  would  not  be  due  for  two  years; 
while  as  a  matter  of  fact  the  mortgages 
were  given  to  secure  Installment  notes,  one 
of  which  for  $1,000  was  due  in  October,  1911, 
and  still  unpaid;  another  for  $1,000  would 
become  due  In  October,  1912;  a  third  in 
October,  1913;  and  the  remaining  $600  of 
the  $3,600  mortgage  would  become  due  in 
October,  1914.  Both  of  these  mortgages  were 
held  by  nonresidents  of  this  state.  Here  we 
have  a  false  representation  of  an  existing 
and  material  fact,  the  truth  or  means  of 
knowledge  of  which  was  peculiarly  within 
the  knowledge  of  one  party,  and  the  op- 
portunity of  ascertaining  the  true  facts, 
not  readily  ascertainable,  to  the  other,  to- 
gether with  the  knowledge  by  one  party  that 
the  other  did  not  intend  to  make  a  personal 
investigation  but  relied  absolutely  on  the 
truth  of  the  facts  communicated  to  him. 
These  facts  vitiated  the  contract  and  ren- 
dered it  unenforceable.  Bell  v.  Jovita 
Heights  Co.,  71  Wash.  7,  127  Pac.  289;  Con- 
ta  V.  Corgiat,  74  Wash.  28,  132  Pac.  746; 
Stewart  v.  Larkin,  74  Wash.  681,  134  Pac. 
186 ;   Horde  v.  Klngsley,  136  Paa  1172. 

[2]  Having  reached  this  conclusion,  it  Is 
unnecessary  to  discuss  the  second  point  re- 
Ued  upon  to  sustain  the  Judgment,  other  than 
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to  Bay  It  Is  well  taken.    Armstrong  r.  Oak- 
ley, 23  Wash.  122,  62  Pac.  499. 
The  Judgment  Is  affirmed. 

OEOW,   O.    J.,   and  PARKEE,   PUIXiBB. 
TON,  and  MOUNT,  JJ.,  wncur. 


FABEN  T.  MUIE. 
(Supreme  Conrt  of  Washington.    Jan.  23,  1914.) 

1.  Action  (§  2fi*)— Natttbb  ot  Action— Law 
OR  Equity. 

The  nature  of  an  action  as  one  at  law  or  in 
equity  is  determined  by  the  substance  of  the  is- 
sues made  by  the  pleadings  and  proof. 

TEd.  Note. — For  other  cases,  see  Action,  Gent 
Dig.  §§  124-145,  147-149,  153,  156-169.  313; 
Dec.  Dig.  i  25.*] 

2.  Action  (§  26*)— Natube  ot  Action— Law 
OB  Equity. 

Where,  in  an  action  by  an  attorney  for 
services  rendered,  the  principal  issue  was  wheth- 
er there  was  a  contract  aa  to  compensation  fox 
services,  or  whether  plaintiff  was  entitled  to  re- 
cover on  a  quantum  meruit,  and  appellant'^ 
brief  admitted  that  the  parties  were  agreed  a9\ 
to  the  amount  of  money  which  had  come  Into 
plalntifTs  hands,  and  for  which  defendant  was 
entitled  to  credit,  there  was  no  question  of  ac- 
counting raised,  so  that  the  action  was  properly 
maintained  as  one  at  law. 

[Ed.  Note.— For  other  cases,  see  Action,  Gent. 
Dig.  S§  124-145,  147-149,  153,  166-169,  313; 
Dec.  Dig.  8  25.*] 

3.  Nkw  Tbial  (S  78*)— Gbouhds  —  iNSum- 
ciENCT  OT  Evidence. 

Where  two  judges  and  one  Jury  hare  de- 
termined upon  the  same  record  that  the  weight 
of  the  evidence,  which  conflicted,  was  with  de- 
fendant, and  a  contrary  verdict  was  set  aside  by 
the  trial  court  and  its  action  sustained  on  ap- 
peal, a  motion  for  a  new  trial  by  plaintiff  for  in- 
sufficiency of  the  evidence  to  support  a  verdicti 
for  defendant  on  the  second  trial  should  be  de- 
nied. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {f  162-166;   Dec  Dig.  |  78.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  J.  T.  Eonald,  Judge. 

Action  by  Vince  H.  Faben  against  B.  L, 
Mnlr.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

8.  H.  KeUeran,  of  Seattle,  for  appellant. 
Wm  H.  Thompson,  of  Seattle,  for  respond- 
ent 

ELLIS,  J.  This  Is  an  action  by  an  attor- 
ney at  law  to  recover  a  balance  claimed  to 
be  due  upon  account  for  professional  serv- 
ices. A  prior  trial  resulted  in  a  verdict  for 
over  $700  in  the  plaintlfTs  favor.  The  trial 
court  ordered  a  new  trial  on  the  spedflc 
givund  that  the  evidence  was  insufficient  to 
sustain  the  verdict  The  plaintlfr  appealed, 
and  this  court  affirmed  that  order.  Faben 
V.  Mulr,  59  Wash.  250,  109  Pac.  798.  A  sec- 
ond trial  resulted  in  a  verdict  of  f400.31  for 
the  defendant.  The  plaintiffs  motion  for 
a  new  trial  was  overruled.  From  a  Judg- 
ment on  the  verdict  he  again  appeals,  urging 
two  grounds  which  he  claims  entitle  him 
to  a  reversal,  namely:  (1)  That  the  re- 
spondent's answer  called  for  an  accounting 


and  credit  for  various  sums  of  money  le- 
ceived  by  the  appellant  as  attorney,  making 
the  action  one  of  equitable  cognizance,  triable 
to  the  court  and  that  the  court  erred  hi 
submitting  the  issues  to  a  Jury  over  the 
appellant's  objection ;  (2)  that  In  any  event 
a  new  trial  should  have  been  granted  for 
insufficiency  of  evidence  to  support  the  ver- 
dict 

[1,2]  The  appellant  brought  his  action  as 
one  at  law,  but  he  contends  that  the  nature 
ot  the  action  as  one  at  law  or  in  equity  is 
determined  by  the  substance  of  the  issues 
as  presented  by  the  entire  pleadings,  and  as 
developed  by  the  proof.  As  a  general  rule, 
this  must  be  conceded  on  the  authorities. 
Tested  even  by  this  rule,  however,  the  record 
here  presents  a  cause  triable  by  Jury.  Touch- 
ing the  Issues,  we  said  on  the  first  appeal: 
"An  examination  of  the  evidence  disdosea, 
however,  that  the  question  of  the  excesslve- 
ness  of  the  verdict  was  dependent  on  the  view 
talcen  of  the  question  whether  there  was  a 
contract  between  the  parties  fixing  tlie 
amount  the  appellant  was  to  receive  for  his 
services.  If  there  was  such  a  contract  as  the 
respondent  contended,  then  the  verdict  was 
excessive;  in  fact  the  verdict  should  have  been 
in  his  favor  rather  than  against  him.  On  the 
other  hand,  if  there  was  no  contract  and  the 
appellant  should  be  permitted  to  recover  on 
a  quantum  meruit  the  verdict  could  be  said 
to  be  within  the  evidence  introduced  to  show 
the  value  of  the  services."  Clearly  we  then 
regarded  the  question  as  to  wbether  or  not 
there  was  a  contract  fixing  the  amount  ap- 
pellant was  to  receive  for  his  services  as  the 
substance  of  the  issue.  The  second  trial  was 
upon  the  same  pleadings  and  the  same  evi- 
dence as  the  first  By  stipulation,  the  evi- 
dence Introduced  at  the  first  trial  was  read 
to  the  Jury  on  the  second  trial,  and  con- 
stitutes the  statement  of  facts  on  this  appeal 
Upon  this  unchanged  record,  we  still  tegaid 
the  dominant  issue  presented  both  by  the 
pleadings  and  by  the  evidence  aa  simply  this: 
Was  there  a  definite  contract  as  to  the 
amount  appellant  was  to  receive  for  his  serv- 
ices, or  was  he  entitled  to  recover  on  a  quan- 
tum meruit?  As  to  the  amount  of  the  mon- 
eys which  had  come  into  the  appellant's 
hands,  for  which  he  must  account  and  to 
which  the  respondent  was  entitled  to  credit 
there  was  no  serious  controversy.  In  his  briet 
discussing  the  sufficiency  of  the  evidence,  the 
appellant  now  admits  this,  using  the  follow- 
ing language:  "From  the  pleadings  and  proof, 
the  parties  seemed  to  be  agreed  as  to  the  ex- 
act amount  of  money  which  had  come  into 
the  plalntUTa  hands,  and  to  which  defendant 
was  entitled  to  credit  viz.,  $1308.91."  This 
concession,  which  the  respondent  acc^ta  and 
which  the  record  necessitates,  negatives  the 
assumption  that  there  was  any  such  question 
of  an  accounting  presented  by  the  answer  as 
to  make  the  action  one  essentially  cognlxable 
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in  eqTilty.    The  court  committed  no  error  in 
submittiiig  the  cause  to  the  Jniy. 

Nor  did  the  court  err  In  refusing  a  new 
trial.  As  pointed  out  In  our  former  opinion, 
the  evidence  was  sharply  conflicting.  Upon 
a  re-examlnatlon  of  the  same  evidence,  we 
are  still  of  the  same  opinion.  This  phase  of 
the  case  Is  ruled  by  our  decision  In  Thomas  & 
Co.  V.  Hlllls,  70  Wash.  83,  126  Pac.  62.  We 
there  held,  where  a  new  trial  was  granted 
because  the  evidence  was  insu£9clent  to  sus- 
tain a  verdict  for  the  defendant,  and  the  or- 
der  was  affirmed  on  appeal,  that  upon  a  re- 
trial of  the  same  case  upon  substantially  the 
same  evidence,  which  was  conflicting,  It  was 
an  abuse  of  discretion  to  set  aside  a  verdict 
for  the  plaintifT  as  not  sustained  by  the  evi- 
dence. Under  this  rule  It  would  have  been 
positive  error  to  grant  a  new  trial  upon  the 
record  before  us.  Here  the  evidence  was  not 
only  substantially  the  same,  but  Identically 
the  same  on  the  second  trial  as  on  the  first 
In  Thomas  Oo.  v.  Hlllls,  we  said:  "The  evi- 
dence being  conflicting,  and  It  being  held 
by  one  Judge  and  one  Jury  that  Its  weight  is 
with  the  plaintiff,  and  another  judge  and  a 
Jury  having  held  tliat  weight  to  be  with  the 
defendants,  there  must  be  evidence  to  sus- 
tain a  verdict  one  way  or  the  other,  and, 
tliere  being  no  error  of  law  to  compel  a  new 
trial,  we  are  of  opinion  that  it  was  an  abuse 
of  discretion  on  the  part  of  the  trial  Judge 
to  set  aside  a  verdict  rendered  upon  a  second 
trial  upon  the  ground  of  Insufficiency  of  the 
evidence." 

[S]  The  case  here  presented  Invokes  the 
role  there  announced  even  more  emphatically. 
Here  two  Judges  and  one  Jury  have  held, 
upon  the  same  record,  that  the  weight  of 
the  evidence  was  with  the  defendant  The 
verdict  of  one  jury  to  the  contrary  was  set 
aside  by  the  trial  conrt,  and  we  sustained 
his  action  on  the  former  appeal.  If  there 
is  ever  to  be  an  end  of  this  litigation,  there 
must  be  a  time,  as  was  said  in  the  Thomas 
Case,  "whien  the  question  of  the  Insufficiency 
of  the  evidenoe  to  sustain  a  verdict  Is  fore- 
closed." 
The  Judgment  is  affirmed. 

CROW,  a  J.,  and  MAIN,  OHADWIOK,  and 
QOSB,  JJ.,  concur. 


TTTEEGARD  v.  TOUNO  «t  ux. 

(Supreme  Court  of  Washington.     Jan.  23, 
1914.) 

HlOHWATS  (J  184*)— INJTJBIES  TO  PebSONB  OW 

Highways— AcTTows—lNBTEtrcnoNS. 

In  a  personal  injury  action  by  one  thrown 
from  a  wagon  when  his  horse  took  fright  at  de- 
fendant's automobile,  an  instruction  tiiat  the 
only  negligence  by  defendant  of  which  there 
was  any  evidence  was  whether  plaintiff  sig- 
naled defendant  to  stop_  his  machine  and  defend- 
ant stopped  the  machine  within  a  reasonable 
time,  and  whether  defendant,  after  observing 
the  fright  of  the  horse,  failed  to  act  as  a  rea- 
sonably prudent  man  should  have  acted,  is  not 


erroneous  in  withdrawing  from  the  jury  the  con- 
sideration of  evidence  of  the  defendant's  negli- 
gence in  ronning  the  automobile  at  an  excessive 
speed,  cutting  out  the  muffler  when  near  the 
horse,  trying  to  pass  on  the  wrong  side,  failing 
to  stop  on  signal,  and  not  using  proper  caution 
when  first  observing  the  horse's  fright 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  (t  471-474;  Dec.  Dig.  {  184.*] 

Department  2.  Appeal  from  Superior 
Court,  Kitsap  County;  Walter  M.  French, 
Judge. 

Action  by  Carl  Tttregard  against  Andrew 
Toung  and  wife.  From  a  Judgment  for  de- 
fendants, plalntUC  appeals.     Affirmed. 

C.  J.  Smith  and  Heber  McHugh,  both  of 
Seattle,  tor  appellant  Van  Dyke  ft  Thomas, 
of  Seattle^  for  respondents. 

PABKESl,  J.  The  plalntUF  seeks  recovery 
of  damages  from  the  defendants  for  personal 
injuries  which  he  claims  resulted  to  Iilm  from 
the  negligent  driving  of  th^  automobile. 
On  August  5,  1912,  the  defendants  were  driv- 
ing their  automobile  along  a  pubUc  road  In 
Kitsap  county,  approaching  a  horse  and  wag- 
on going  in  the  same  direction,  driven  by  a 
young  man  with  whom  the  plaintiff  was  rid- 
ing. Upon  the  approach  of  the  defendants* 
automobile  to  the  wagon,  the  horse  became 
scared  and.  In  a  measure,  unmanageable  for 
a  few  moments,  when  the  plaintiff  fell,  or 
was  throvm,  from  the  wagon  and  received 
the  injuries  be  sues  to  recover  for.  A  trial 
before  the  conrt  and  jury  resulted  in  verdict 
and  judgment  in  favor  of  the  defendants, 
from  which  the  plaintifl  has  appealed. 

The  substance  of  the  contention  made  in 
behalf  of  appellant  is  that  the  trial  court,  by 
its  instructions.  In  effect  excluded  from  the 
consideration  of  the  Jury  certain  alleged  acts 
of  negligence  on  the  part  of  respondents 
which  there  was  evidence  tending  to  show. 
In  appellant's  brief  it  is  asserted:  "There 
were  five  grounds  of  negligence  alleged,  and 
evidence  given  in  support  of  each:  (1)  Run- 
ning the  automobile  at  an  excessive  rate  of 
speed;  (2)  cutting  out  the  muffler  when  near 
the  horse;  (8)  trying  to  pass  on  the  wrong 
side;  (4)  failure  to  stop  on  signal;  (5)  fail- 
ure to  use  proper  caution  when  first  observ- 
ing that  the  horse  was  afraid  of  the  automo- 
bUe." 

The  first,  second,  and  third  grounds  of  neg- 
ligence so  claimed  by  counsel  for  appellant. 
It  is  insisted,  were  excluded  from  the  con- 
sideration of  the  jury  by  the  fifth  instruction 
given  by  the  court  reading  as  follows:  "Yon 
are  further  instructed  that  the  only  acts  of 
negligence  on  the  part  of  the  defendants  on 
which  there  has  been  any  evidence  whatso- 
ever Is:  First,  on  the  question  of  whether  or 
not  the  plaintiff  in  this  case,  at  or  about  the 
time  his  horse  became  frightened,  signaled  to 
the  defendant  to  stop  his  machine,  and  if  the 
defendant  failed  to  stop  the  machine  within 
a  reasonable  time  after  receiving  such  slg- 


*For  otbar 


>  nme  topic  and  (eotlon  NUMBBR  in  Deo.  Dig.  A  Am.  Dig.  Kajr-No.  Series  &  Rep'r  Indexn 


Digitized  by  LjOOQIC 


1044 


137  PAOIPIO  REPORTER 


(Wash. 


nal,  If  yoQ  believe  from  the  testimony  that 
said  signal  was  so  given;  and,  second,  wheth- 
er or  not  the  defendant,  on  first  observing 
that  the  horse  behind  which  plaintiff  was 
riding  was  frightened,  failed  to  act  as  a  rea- 
sonably prudent  man  shotild  have  acted  un- 
der the  circumstances  (that  Is,  failed  to  re- 
duce the  speed  of  the  car  and  failed  to  use 
such  care  as  a  reasonable  and  prudent  man 
should  have  used  under  all  the  drcum- 
fitances)." 

Assuming,  for  argument's  sake,  that  there 
was  competent  evidence  Introduced  tending 
to  show  negligence  In  these  particulars, .  we 
are  still  unable  to  see  that  this  instruction 
excluded  consideration  of  such  specific  acts 
of  negligence,  in  view  of  the  comprehensive 
language  of  the  second  portion  of  the  instruc- 
tion. That  language,  It  seems  to  us,  had  the 
effect  of  submitting  to  the  Jury  every  pos- 
sible act  of  negligence  that  the  respondents 
might  have  been  guilty  of,  except,  possibly, 
negligence  they  might  have  been  guilty  of  be- 
fore seeing  that  the  horse  was  frightened 
and  before  appellant  signaled  to  them  to  stop 
their  machine;  and  we  think  it  clear  that 
there  was  no  evidence  tending  to  show  neg- 
ligence on  their  part  before  that  time.  We 
are  of  the  opinion  that  appellant  had  a  fair 
trial,  and  a  reading  of  the  entire  record  im- 
presses us  with  the  belief  that  it  would  hard- 
ly have  been  possible  for  the  Jury  to  find 
otherwise  than  as  they  did.. 

The  Judgment  is  afiirmed. 

CROW,  0.  J.,  and  MOUNT,  FULLERTON, 
and  MORRIS,  JJ.,  concur. 


FREBBURT  et  nx.  ▼.  CHICAGO.  M.  tc  P.  S. 
RT.  CO.  et  al. 

(Supreme  Court  of  Washington.    Jan.  23, 
1914.) 

1.  Master  and  Servawt  (J  319»)— Independ- 
ent CoNTBACTOB— Defenses. 

In  general,  an  employer  is  not  liable  tor 
the  wrongful  or  negligent  act  of  an  independent 
contractor;  but,  if  the  work  in  itself  is  inher- 
ently dangerous,  and  will  probably  result  In 
injury  to  tliird  persons,  unless  great  care  and 
precautions  are  taken,  an  employer  cannot  evade 
responsibility  by  acting  through  an  independ- 
ent contractor. 

[E>1.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $g  1259-1260;  Dec.  Dig. 
{  319.*] 

2.  Masteb  and  Servant  (J  319*)— Independ- 
ent  CONTBACTOB— LiABiLrrr. 

Whether  the  work  of  blasting  is  so  inher- 
ently dangerous  that  one  having  it  done  can- 
not shield  himself  behind  an  independent  con- 
tractor depends  upon  the  circumstances  of  the 
case,  and,  where  it  is  l>eing  done  in  a  populous 
city,  it  is  no  defense  for  the  employer  that  the 
work  was  t>eiiig  done  by  an  independent  con- 
tractor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1259-1260;  Dec  Dig. 
1819.*] 


3.  Appeai,  and  Ebbob   (I  1002*)— Review— 

Vebdicts. 

A  verdict  assessing  damages  on  conflicting 
evidence  is  conclusive  where  there  is  lubstantiu 
testimony  sustaining  the  amonnt  of  the  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3935-8937;  Dec.  Dig.  | 
1002.*] 

Departments.  Appeal  from  Superior  Court, 
Spokane  County;    B.  H.  Sullivan,  Judge: 

Action  by  Thomas  X^reebury  and  wife 
against  the  Chicago,  Milwaukee  &  Puget 
Sound  Railway  Company  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal 
Affirmed. 

F.  M.  Dudley,  of  Seattle,  and  Cullen,  Lee 
ft  Blndman,  of  Spokane,  for  appellants.  W. 
H.  Plummer  and  Henry  Jackson  Darby,  both 
of  Spokane,  for  respondents. 

MAIN,  J.  This  action  was  Instituted  for 
the  purpose  of  recovering  damages  on  account 
of  personal  Injuries. 

On  June  14,  1910,  the  city  council  of  the 
city  of  Spoiune  passed  an  ordinance  grant- 
ing to  the  Chicago,  Milwaukee  &  Puget  Sound 
Railway  Company  a  franchise  for  the  opera- 
tion of  a  railway  upon  certain  streets  and 
alleys  as  si)ecified.  Subsequently  the  fran- 
chise was  accepted  by  the  railway  company. 
On  February  23,  1911,  the  franchise  ordir 
nance  was  amended.  The  amendment  pro- 
vided for  the  change  of  the  established  grade 
of  a  portion  of  Division  street  extending  be- 
tween the  Great  Northern  Railway  tracks 
and  Main  avenu&  By  section  9  of  the  fran- 
chise as  amended  the  railway  company,  at 
its  own  expense,  was  required  to  make  and 
complete  the  changes  of  grade  provided  for 
in  Division  and  other  streets. 

On  July  15, 1911,  the  railway  company  con- 
tracted in  writing  with  Bates  &  Rogers  Con- 
struction Company  for  doing  certain  of  tbe 
regrade  work  in  the  streets  affected.  This 
contract  provided  tliat,  in  blasting  for  the 
removal  of  rock  or  other  material.  Bates  & 
Rogers  Construction  Company  should  use  the 
greatest  care  and  precaution  for  the  purpose 
of  protecting  the  safety  of  persona  and  prop- 
erty. The  contract  also  provided  a  classifica- 
tion for  solid  rock  excavation,  and  fixed  a 
price  for  the  same. 

On  May  17,  1912,  the  Bates  &  Rogers  Con- 
struction Company  sublet  the  doing  of  a 
portion  of  the  work  to  Breen  A  Johnson. 
This  contract  was  ai^roved  by  the  chief 
engineer  of  the  railway  company.  The  Breen 
&  Johnson  contract  provided  that  they  shoald 
furnish  all  the  labor  for  doing  the  work 
on  Division  street  within  certain  specified 
limits. 

On  May  m,  1912,  while  Breen  A  Johnson 
were  excavating  for  a  sewer  trench  or  tunnel 
in  Division  street  near  the  Intersection  of 
Main,  and  blasting  with  dynamite,  a  blast 
was  discharged,  and  a  stone  weiglUng  ap- 
proximately 20  or  25  pounds  was  hurled  a 
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distance  of  100  feet,  strlkinK  the  window 
casing  of  a  window  on  the  second  floor  of  the 
Station  Hotel,  and  rebounded  Into  the  room 
thereof,  striking  the  plaintiff,  and  causing 
the  injury  complained  of. 

Division  street  at  the  point  where  the 
blasting  was  being  done  was  in  the  business 
section  of  the  city.  The  buildings  on  either 
side  thereof  were  from  one  to  three  stories 
in  height,  and  were  used  for  stores,  hotels, 
and  lodging  houses. 

The  rock  mentioned  struck  the  plaintifl 
AUie  Freebury  in  the  region  of  the  left  shoul- 
der blade.  She  was  thrown  from  the  chair 
in  which  she  was  sitting,  and  across  the 
room,  rendered  unconscious,  and  sustained 
serious' injury.  The  present  action  was  be- 
gun for  the  purpose  of  recovering  damages 
for  the  injuries  sustained. 

The  cause  came  on  for  trial  before  the 
court  and  a  Jury  on  October  15,  1912.  At 
the  close  of  the,  plaintiffs'  case,  each  of  the 
defendants  challenged  the  legal  sufficiency 
of  the  evidence,  and  moved  the  court  for  a 
Judgment  of  dismissal.  This  motion  was 
overruled.  After  all  the  evidence  had  been 
introduced,  the  defendants  again  moved  the 
court  for  a  dismissal  of  the  action.  These 
motions  were  likewise  overruled.  The  court, 
in  submitting  the  matter  to  the  Jury,  instruct- 
ed that  both  the  Bates  &  Rogers  Construction 
Company  and  Breen  &  Johnson,  under  their 
respective  contracts,  were  independent  con- 
tractors. The  Jury  returned  a  verdict  in 
favor  of  tlie  plaintiffs  in  the  sum  of  $12,000. 
Motion  for  a  new  trial  was  seasonably  made 
and  overruled.  Judgment  was  entered  on 
the  verdict    The  defendants  have  appealed. 

The  principal  question  is  the  liability  of 
the  railway  company  and  the  Bates  &  Rogers 
Construction  Company.  That  Breen  &  John- 
son could  be  held  to  respond  in  damages  is 
conceded.  But  it  is  claimed  that,  since  they 
were  operating  under  an  independent  con- 
tract, they  alone  are  liable. 

[1]  The  general  rule  is  that,  where  an  In- 
dividual or  corporation  contracts  with  anoth- 
er individual  or  corporation  exercising  an 
independent  employment,  the  employer  la 
not  liable  for  the  wrongful  or  negligent  acta 
of  the  contractor  or  of  liis  servants,  employSs, 
or  agents.  In  Seattle  Lighting  Co.  v.  Haw- 
ley,  54  Wash.  137,  103  Pac.  6,  this  proposition 
Is  stated  in  tills  language:  "Where  an  in- 
dividual or  corporation  contracts  with  an- 
other indivldaal  or  corporation,  exercising 
an  Independent  employment,  for  the  latter 
to  do  a  work  not  in  itself  unlawful  or  at- 
tended by  danger  to  others,  such  work  to  be 
done  according  to  the  contractor's  own  meth- 
ods, and  not  subject  to  the  employer's  control 
or  orders,  except  as  to  the  results  to  be  ob- 
tained, the  employer  is  not 'liable  for  the 
wrongful  or  negligent  acts  of  the  contractor 
or  of  the  contractor's  servant  [citing  cases]." 

But  this  general  rale  is  subject  to  well- 
settled   exceptions.     One  of  these  is  that. 


where  the  work  to  be  done  is  Inherently  or 
intrinsically  dangerous  in  Itself,  and  wUl 
necessarily  or  probably  result  in  injury  to 
third  persons,  unless  measures  are  adopted 
by  wliich  such  consequences  may  be  prevent- 
ed, an  employer  cannot  evade  responsibility 
by  entering  into  an  independent  contract 
with  another  person  for  the  doing  of  the 
work.  In  Kendall  v.  Johnson,  51  Wash. 
477,  W  Pac  310,  it  is  said:  "•  •  • 
Where  the  work  is  inherently  or  intrinsically 
dangerous  in  itself,  and  will  necessarily  or 
probably  result  in  injury  to  third  persons,  on- 
less  measures  are  adopted  by  which  such 
consequences  may  be  prevented,  and  in  oth- 
er like  cases,  a  party  will  not  be  permitted 
to  evade  responsibiUty  by  placing  an  inde- 
pendent contractor  in  charge  of  the  work." 

[2]  Whether  the  work  of  blasting  falls 
within  this  exception  depends  upon  the  facts 
and  circumstances  that  may  attend  each  in- 
dividual case.  And  It  has  been  held  that, 
where  the  employer  contracted  for  the  con- 
struction of  a  railroad  grade  in  the  Cascade 
Mountains,  far  removed  from  any  human 
liabitatlon,  the  rule  of  nonliability  applies. 
In  Kendall  v.  Johnson,  supra,  it  was  further 
said:  "The  work  of  blasting  may  or  may 
not  fall  within  the  exceptions  to  the  general 
role,  according  to  the  particular  circum- 
stances of  the  individual  case;  but  under  the 
facts  here  presented,  where  the  parties  were 
employed  to  construct  a  railroad  grade  in 
the  Cascade  Mountains,  for  removed  from  any 
human  liabitation,  we  think  the  general  rule 
of  nonliability  applies." 

In  the  present  case  the  contract  called 
for  the  digging  of  a  tunnel  or  trench  in  the 
business  section  of  the  city  of  Spokane,  and 
the  rule  applicable  to  a  situation  far  removed 
from  human  habitation  cannot  be  invoked. 
This  case  falls  squarely  within  the  excep- 
tion that  the  work  was  inherently  dangerous 
In  itself  and  would  necessarily  or  probably 
result  in  injury  to  third  persons  unless  meas- 
ures were  adopted  to  prevent  such  conse- 
quences. 

[3]  It  is  contended,  also,  that  the  verdict 
is  excessive.  A  verdict  of  $12,000  seems  large, 
and,  were  we  to  weigh  the  conflicting  evi- 
dence upon  the  extent  of  the  injury  sustain- 
ed, we  might  reach  a  different  conclusion. 
A  careful  reading  of  the  record  demonstrates 
that,  if  the  injuries  sustained  by  the  respond- 
ent Allie  Freebury'  were  as  serious  and 
permanent  as  the  evidence  introduced  on  the- 
part  of  the  respondents  would  tend  to  show, 
then  the  verdict  is  not  excessive.  If,  how- 
ever, the  extent  of  her  injuries  are  correctly 
set  forth  in  the  evidence  introduced  on  be- 
half of  the  appellants,  the  amount  of  the  ver- 
dict should  not  be  sustained.  Upon  this  con- 
flicting evidence,  the  Jury  apparently  believ- 
ed the  witnesses  for  the  respondents. 

Where  the  evidence  as  to  the  extent  of 
the  Injuries  is  conflicting,  and  there  is  snl>- 
stantial  testimony  which  sustains  the  amount 
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of  the  verdict,  the  finding  of  the  jury  must 
control.  If  the  verdict  1b  not  sustained  by 
substantial  evidence,  th^  a  reduction  of 
the  amount  thereof  wUl  be  ordered,  or  a 
new  trial  granted.  In  the  recent  case  of 
Frostman  v.  Btirrat  ft  Ctoetz  Inv.  Co.,  136 
Pac  1144,  speaking  on  this  question,  It  was 
said:  "It  Is  next  nrged  that  the  verdict  of 
$10,000  was  excessive.  Unfortunately  there 
was  much  dispute  and  contradiction  between 
the  medical  men  as  to  respondent's  present 
condition.  Those  testifying  for  respondent 
said  his  Injuries  were  severe  and  permanent; 
while  appellant's  witnesses  were  of  the  opin- 
ion that  respondent  was  a  malingerer. 
Whatever  our  opinion  may  be  of  the  fact,  we 
cannot  usurp  the  function  of  the  jury,  and 
say  that  they  have  erroneously  decided  a 
question  of  fact  If  there  was  no  dispute  as 
to  respondent's  physical  condition,  we  could 
say  whether  or  not,  in  our  Judgment,  the 
damages  allowed  were  more  than  compensa- 
tory, and  under  such  circumstances  appellate 
courts  frequently  do  say  that  verdicts  are 
excessive.  But,  where  there  is  a  sharp  con- 
flict as  to  the  damages  sustained,  the  verdict 
becomes  a  finding  of  fact,  wliicb  we  are  not 
at  liberty  to  disturb,  unless  we  could  say, 
assuming  the  theory  of  respondent  as  to  the 
extent  and  nature  of  the  injuries  to  be  cor- 
rect, the  amount  awarded  is  excesslveL" 
The  Judgment  will  be  affirmed. 

CROW,  0.  X,  and  ELLIS,  FULLBBTON, 
and  MOBBIS,  JJ.,  concur. 


BARKLET  v.  KEBFOOT  et  aL 
(Supreme  Court  of  Washington.    Jan.  24, 1914.) 

1.  Gabnishmint  (J  13*)— Pkopebtt  SuBJEor 

— FnrUBE    INDKBTEDNESS. 

A  creditor  can  obtain  no  greater  relief 
against  a  garnisliee  than  exists  in  favor  of  tlie 
debtor,  so  that,  if  there  is  no  present  indebted- 
ness from  the  garnishee,  there  is  nothing  upon 
which  the  writ  can  operate. 

[£id.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  {{  21-24;   Dec.  Dig.  8  13.*] 

2.  Gabnishmbnt  (I  41*)— Pbopebtt  Subject 
— FuTUBE  Instaixicbnt  of  Bent. 

Under  Bern.  &  Bal.  Code,  §  693,  providing 
that  if  the  garnishee  is  indebted  to  the  prin- 
cipal defendant,  but  that  such  indebtedness  has 
not  matured,  the  court  shall  require  him  to  pay 
such  sum  into  court  when  it  becomes  due,  a  cov- 
enant to  pay  future  installments  of  rent  as 
.they  become  due  under  a  lease  is  too  uncertain 
and  contingent  to  be  regarded  as  an  absolute 
present  but  not  matured  indebtedness. 

[Ed.  Note. — For  other  cases,  see  Garnishment 
Cent  Dig.  §§  78-81 ;    Dec.  Dig.  {  41.*] 

3.  Qabnishment  (8  41*)— Pbopkbtt  Subject 
— "BxisTiNO  Equities." 

Under  Rem.  &  Bal.  Code,  8  8766,  providing 
tliat  gifts  or  conveyances  of  community  property 
between  husband  and  wife  are  valid  except  as  to 
existing  equities  in  favor  of  the  husband's  cred- 
itors, the  term  "existing  equities"  embraces  l>oth 
existing  and  contingent  liabilities  and  does  not 


include  existing  debts  or  apply  to  a  garnishment 
of  rent  to  be  due  under  a  lease. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
(>nt  Dig.  18  78-81;   Dec.  Dig.  i  41.»] 

Department  2.  Appeal  from  Superior 
Court,  Franldln  County;  O.  B.  Holcomb, 
Judge. 

Action  by  B.  L,  Barkley  against  John  B. 
Eerfoot  with  garnishment  against  C.  0. 
Plnclcney.  From  a  discharge  of  the  garn- 
ishee, plaintiff  appeals.    Affirmed. 

Chas.  W.  Johnson,  of  Pasco,  for  appellant 
Gerard  Byzek,  of  Pasco,  for  respondents. 

MOBBIS,  J.  Appellant,  having  obtahied 
a  Judgment  against  Kerfoot  gamlsheed  re- 
spondent Plnckney,  who  was  a  tenant  of  Ke^ 
foot,  under  a  written  lease  with  rent  payable 
monthly  In  advance.  The  rent  for  the  cur- 
rent month  having  been  paid  at  the  time  of  the 
Issuance  and  service  of  the  gamlslmient,  the 
garnishee  was  discharged,  and  Barkley  ap- 
peals, contending  that  the  garnishee  should 
be  held  under  the  writ  for  future  Installments 
of  rent  to  become  due  under  the  lease.  We 
cannot  so  hold. 

[1 1  The  general  rule  is  that  a  creditor  can 
obtain  no  greater  relief  against  a  garnishee 
than  exists  In  favor  of  the  debtor.  It  fol- 
lows that.  If  there  Is  no  present  Indebtedness 
from  the  garnishee  to  the  debtor,  there  Is 
nothing  upon  which  the  writ  can  operate,  ex- . 
cept  in  so  far  as  some  statutory  provision 
would  establish  a  contrary  rule.  Ehireka 
Sandstone  Co.  v.  Pierce  County,  8  Wash.  236, 
35  Pac.  1081 ;  Marx  v.  Parker,  9  Wash.  473, 
37  Paa  67S,  43  Am.  St  Bep.  849;  Belling- 
ham  Bay  Boom  Co.  v.  Brlsbois,  14  Wash.  ITS, 
44  Pac.  153. 

It]  Appellant  contends  we  have  such  a 
provision  in  section  683,  Bern,  ft  BaL  Code, 
providing  that:  "If  It  shall  appear  from  the 
trial  hereinafter  provided  for  that  the  garn- 
ishee is  indebted  to  the  principal  defendant  in 
any  sum,  but  that  such  indebtedness  has  not 
matured  and  is  not  due  and  payable,  the 
court  shall  make  an  order  requiring  the 
garnishee  to  pay  such  sum  Into  court  when 
the  same  becomes  due."  This  provision  plain- 
ly covers  cases  where  the  indebtedness  has 
beea  created  and  exists  at  the  time  of  the 
garnishment,  but  the  time  of  paymmt  has 
been  extended  to  some  future  time  or,  as 
the  courts  sometimes  put  it,  "debitum  in 
prsesenti,  solvendum  in  faturo."  The  cove- 
nant to  pay  rent  at  a  stated  future  time 
creates  no  existing  legal  demand  for  the  rent 
nor  present  indebtedness  untU  the  stipulated 
time  has  arrived.  Such  a  covenant  creates 
not  an  atwolute  but  a  contingent  liability,  as 
causes  may  arise  wlilch  may  destroy  tlie  lia- 
bility. "The  rent  may  never  become  due 
The  lessee  may  quit  the  premises  with  the 
consent  of  the  lessor ;  or  he  may  assign  over 
his  term  with  such  consent,  so  as  to  dis- 
charge himself  from  rent ;   (b)  or  he  may  be 
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evicted  by  a  title  paramount  to  that  of  his 
lessor — ^In  either  of  which  cases  he  will  be 
discharge*!  from  the  operation  of  his  cove- 
nants." Wood  V.  Partridge,  11  Mass.  488. 
It  therefore  seems  to  us  quite  clear  that  the 
covenant  to  pay  future  installments  of  rent 
as  they  become  due  and  fixed  under  a  lease 
la  too  uncertain  and  contingent  to  be  regard- 
ed as  an  absolute  present  but  not  matured 
Indebtedness  within  the  meaning  of  our  stat- 
ute, and  the  great  weight  of  authority  sup- 
ports this  rule.  Baffey  v.  Miller,  6  Grat 
(Ya.)  454;  Thorp  v.  Preston,  42  Mich.  611, 
4  N.  W.  227;  Ordway  Bros.  &  Co.  v.  Reming- 
ton. 12  R.  I.  319,  34  Am.  Rep.  646;  Bux- 
baum  &  C3o.  v.  Dunham,  51  III.  App.  240. 

[3]  Appellant  dtes  us  to  Sallaske  v.  Fletch- 
er, 73  Wash.  593,  132  Pac.  648,  where  It  was 
held  that  a  husband's  contingent  liability 
.upon  a  lease  upon  which  no  rent  was  due  at 
the  time  was  an  "existing  equity,"  within 
section  8766,  Rem.  &  Bal.  Code,  providing 
that  gifts  or  conveyances  of  community  prop- 
erty between  husband  and  wife  are  valid  ex- 
cept as  to  existing  equities  in  favor  of  credi- 
tors. "Existing  equities,"  as  there  treated, 
embrace  both  existing  and  contingent  lia- 
bilities, and  the  opinion  makes  a  clear  dis- 
tinction between  existing  debts  and  existing 
equities.  The  case  before  us  presents  no 
question  of  "existing  equities"  under  the 
cited  statute,  and  the  case  is  In  no  wise  ap- 
plicable to  any  question  here  involved. 

The  Judgment  is  afiirmed. 

CROW,  0.    J.,    and   PARKER,    FULLER- 
TON,  and  MOUNT,  JX,  concur. 


CABD  et  al.  v.  WBNATCHEB  VALTJBY  GAS 
&  ELECTRIC  CO. 

(Sapreme   Court    of    Waehington.      Jan.    24, 
1914.) 

1.  EUECTBIOITT  (|  14*)— STAWDABD  OF  CAKE. 

The  degree  of  care  required  of  one  handling 
the  dangerous  agency  of  electricity  depends 
upon  the  danger  from  the  current,  slight  care 
being  sufficient  where  the  current  would  not 
injare  persons  with  whom  it  came  in  contact, 
and  the  highest  care  being  necessary  where  the 
current  would  be  fatal  to  human  lite,  as  in  the 
case  of  a  high  tension  wire  in  dangerous  posi- 
tion. 

[Bd.  Note;— For  other  cases,  see  Electricity, 
Cent  Dig.  {  7 ;   Dec.  Dig.  §  14.»] 

2.  Elkctbicitt      (J      19*)  — AcTiows  — JuBT 

QVKSTION. 

In  an  action  for  the  wrongful  death  of  one 
killed  by  the  electric  current  carried  by  defend- 
ant's wire,  the  question  of  defendant's  negli- 
f;ence  in  stringing  high  power  wires  within  17 
eet  of  the  ground  and  over  decedent's  land  held, 
under  the  evidence,  for  the  jury. 

rEid.  Note. — For  other  cases,  see  Electricity, 
Cent.  Dig.  {  11;   Dec.  Dig.  {  19.*] 

3.  Electetcitt  (J   16*)— PaoxiitATB  Causb— 
■What  OoNsnTDTBS. 

In  an  action  for  the  death  of  one  killed  by 
the  current  from  a  high  power  electric  wire 
which  extended  over  his  land  and  was  only  17 
feet  from  the  ground,  the  defendant  cannot  ex- 


cuse Itself  upon  the  ground  that  its  negligence 
was  not  the  proximate  cause  of  the  injury,  it 
appearing  that  deceased  in  fixing  an  irrigation 
flume  inadvertently  brought  an  iron  pipe  in  con- 
tact with  the  uninsulated  wire,  the  test  not 
being  whether  the  particular  accident  could 
have  been  ascertained,  but  whether  a  person, 
following  his  usual  avocation  where  he  has  a 
right  to  he,  might  be  injured  by  the  current 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  J  9;  Dec  Dig.  {  ie.«] 

4.  Electbioitt  (S  19*)— AomoKfr-JuBT  Qxms- 

TION. 

In  an  action  for  the  wrongful  death  of  one 
killed  by  contact  with  a  high  current  electric 
wire,  the  question  of  his  contributory  negli- 
gence held,  under  the  evidence,  for  the  jury. 

[EA.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  U;   Dec.  Dig.  |  19.*] 

Department  2.  Appeal  from  Superior 
Court,  Chelan  County;  William  A  OrUn- 
shaw.  Judge. 

Action  by  Ida  B.  Card  and  another  against 
the  Wenatchee  Valley  Gas  &  Electric  Compa- 
ny. From  a  judgment  for  plalntUfs,  defend- 
ant appeals.    Affirmed. 

Reeves,  CroUard  de  Reeves,  of  Wenatchee, 
for  appellant  Frank  A.  Steele^  of  Seattle, 
and  Fred  Kemp,  of  Wenatchee,  for  respond- 
ents. 

PARKER,  J.  This  action  was  prosecuted 
In  the  superior  court  for  Chelan  county  by 
the  widow  and  minor  child  of  James  W. 
Card,  to  recover  damages  which  they  al- 
lege resulted  to  them  from  his  death,  caused 
by  the  defendant's  negligent  manner  of 
maintaining  its  electric  power  transmission 
line.  A  trial  before  the  court  and  a  jury  re- 
sulted In  verdict  and  judgment  in  favor  of 
the  plaintiffs,  from  wliich  the  defendant  has 
appealed. 

The  contentions  of  counsel  for  appellant 
all  go  to  their  claim  that  the  trial  court  erred 
in  refusing  to  take  the  case  from  the  jury 
and  decide  it  In  appellant's  f&vor  as  a  mat- 
ter of  law.  It  being  claimed  that  the  evidence 
was  InsufiSdent  to  support  any  finding  of 
negligence  on  the  part  of  the  appellant,  and 
also  that  the  evidence  conclusively  showed 
that  deceased  met  his  death  as  the  result  of 
his  own  negligence.  The  facts  are  not  seri- 
ously In  dispute,  the  real  contentions  having 
to  do  with  the  question  of  what  conclusions 
reasonable  minds  might  draw  from  the  facts 
as  to  the  negligence  of  appellant  and  de- 
ceased. 

James  W.  Card,  at  the  time  of  his  decease, 
owned  and  occupied  with  his  family  a  small 
farm  fronting  upon  a  main  traveled  road  in 
Chelan  county.  Appellant  maintained  along 
this  road  a  high  power  electric  transmission 
line,  consisting  of  poles  supporting  wires. 
The  lower  wire  of  this  line  was  uninsulated, 
carried  16,500  volts,  and  was  suspended  from 
the  ends  of  cross-arms  which  projected  over 
the  line  of  the  highway  some  two  feet,  so 
that  it  was  directly  over  the  land  of  deceased, 
and  within  17  feet  of  the  ground     The  land 
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of  deceased,  like  all  other  land  In  that  neigh- 
borhood, was  farmed  by  Irrigation.  It  was 
customary  for  the  farmers  to  carry  water  for 
Irrigation  on  and  across  their  land  to  a  con- 
siderable extent  In  Iron  pipes  as  well  as  in 
open  ditches  and  wooden  flumes.  The  pipes 
varied  In  length  from  10  to  20  feet  Some 
of  the  Iron  pipes  were  made  of  light,  galvan- 
ized iron,  and  some  of  the  heavier  wrought 
iron.  On  April  23,  1912,  deceased  was  work- 
ing upon  his  land  near  the  highway,  directly 
under  appellant's  transmission  line,  on  one 
of  his  lateral  flumes.  He  had  a  length  of 
wrought  iron  pipe  about  20  feet  long  and  2^ 
inches  in  diameter  from  the  inside  of  which 
he  was  trying  to  remove  a  piece  of  wood. 
In  his  ^orts  to  do  so,  he  raised  the  pipe  on 
end,  and  proceeded  to  raise  and  let  it  down 
upon  the  boards  of  the  flume  with  a  view  to 
Jarring  the  wood  out  of  it.  The  pipe  then 
came  in  contact  with  the  wire  of  appellant's 
transmission  line  which  was  directly  over  his 
head.  The  pipe  coming  In  contact  with  the 
wire,  when  raised  off  the  ground  while  held 
by  deceased  in  his  hands,  caused  a  ground 
connection  of  the  electric  current  through 
his  body,  and  he  was  thereby  Instantly  kill- 
ed. Deceased  bad  Uved  on  this  land  for 
about  three  years,  during  which  time  ap- 
pellant's transmission  line  had  been  there 
over  his  land.  He  knew  of  Its  presence,  but 
there  Is  no  evidence  that  he  knew  of  the  ex- 
treme high  power  of  the  current,  nor  of  its 
deadly  effect  to  one  coming  in  contact  with 
it.  There  was  evidence  tending  to  show  that 
he  knew  that  a  neighbor  boy  had  received  a 
shock  from  throwing  a  long  piece  of  sea 
kelp  over  the  wire,  while  playing  with  the 
kelp  as  he  would  with  a  long  whip,  but  appar- 
ently the  shock  then  received  by  the  boy  was 
not  serious.  There  was  introduced  testimony 
of  experienced  electrical  engineers  touching 
the  proper  height  at  which  wires  carrying 
Itowerful  electric  current  should  be  suspend- 
ed above  the  ground.  This  evidence  was  such 
as  to  fully  warrant  the  jury  in  believing  that 
for  a  proper  degree  of  safety  a  transmis- 
sion wire  carrying  10,000  volts  or  more  should 
be,  in  no  event,  less  than  25  feet  from  the 
ground,  and  that  the  usual  construction  re- 
garded proper  by  engineers  would  suspend  a 
wire  carrying  10,000  or  more  volts  about  45 
feet  above  the  ground.  Appellant  had  a 
franchise  for  the  maintenance  of  its  transmis- 
sion line  along  this  road,  but  had  no  right  to 
suspend  any  of  its  wires  over  the  land  of 
deceased.  It  is  conceded  that  the  16,600  volts 
carried  by  the  wire  which  was  suspended 
over  respondents'  land  was  highly  danger- 
ous; in  fact  deadly  in  Its  effect  should  any 
one  come  in  contact  with  it,  either  directly 
or  through  any  medium  which  would  cause 
the  current  to  pass  through  the  body  of  such 
person. 

[1 , 2]  It  Is  first  argued  that  the  evidence 
failed  to  show  negligence  on  the  part  of  ap- 
pellant in  the  maintenance  of  its  transmis- 
sion line  in  the  manner  and  location  shown. 


It  seems  to  us  the  degree  of  care  leqnlied  by 
the  law  from  appellant  in  the  handling  of 
this  highly  dangerous  agency  must  be  consid- 
ered In  connection  with  the  question  of  its 
negligence.  The  degree  of  care  required  of 
one  in  the  handling  of  a  more  ct  less  danger- 
ous agency  must  be  commensurate  with  tbe 
degree  of  danger  involved;  that  is,  the  degree 
of  care  which  must  be  exercised  by  one  in 
handling  an  agency  which  is  attended  with 
but  slight  danger  would  require  but  a  moder- 
ate degree  of  care,  while  if  the  agency  Is  at- 
tended with  great  danger,  and  especially  it 
It  Is  such  as  to  destroy  human  life,  the  care 
must  be  of  the  highest  degree.  This  view  is 
well  expressed 'by  Mr.  Croswell  in  his  woA, 
"The  Law  Relating  to  Electricity,"  at  section 
234,  as  follows:  "The  amount  of  care  necessary 
varies  with  the  danger  which  is  incurred  by 
negligence,  for  a  prudent  and  reasonable  man- 
Increases  his  care  with  the  increase  of  dan- 
ger. If  but  little  danger  is  Incurred,  as,  for 
Instance,  when  the  wires  carry  only  a  harm- 
less electric  current,  such,  for  Instance,  as 
the  telegraph  or  telephone  current,  only  ordi- 
nary care  may  be  required.  WhUe  If  the 
wires  carry  a  strong  and  dangerous  current 
of  electricity,  so  that  negligence  will  be  like- 
ly to  result  in  serious  accidents,  and  per- 
haps death,  or  if  a  harmless  wire  is  in  dan- 
gerous proximity  to  a  high-tension  wire,  a 
very  high  degree  of  care.  Indeed  the  highest 
that  human  prudence  is  equal  to.  Is  neces- 
sary. This  is  particularly  true  of  electric 
light  and  electric  railway  wires,  which  car- 
ry a  high-tension  current,  often  of  great  dan- 
ger. The  rule  is  thus  stated  In  a  case  in 
Massachusetts:  "The  vigilance  and  attention 
required  must  conform  to  the  nature  of  the 
emergency  and  the  danger  to  which  others 
may  be  exposed,  and  is  always  to  be  judged 
of  according  to  the  subject-matter,  the  dan- 
ger and  force  of  the  material  under  the  de- 
fendant's charge."  This  is  in  harmony  with 
the  views  generally  expressed  to  the  deci- 
sions of  the  courts.  McLaughUn  v.  LonlsviUe 
Electric  Light  Co.,  100  Ky.  173,  37  8.  W.  851, 
34  L.  R.  A.  812 ;  Metropolitan  St  Ry.  Co.  v. 
Gilbert,  70  Kan.  261,  78  Pac.  807,  3  Ann. 
Cas.  256 ;  Barter  v.  Colfax  Electric  light  4 
Power  Co.,  124  Iowa,  500,  100  N.  W.  508; 
Gilbert  V.  Duluth  General  Electric  Co.,  93 
Minn.  99,  100  N.  W.  653,  106  Am.  St  Bep. 
430;  Mangan's  Adm'r  v.  Louisville  Electric 
Light  Co.,  122  Ky.  476,  91  S.  W.  703,  see  note 
to  this  decision  In  6  I*  R.  A.  (N.  S.)  459.  Ap- 
plying this  rule  of  law  to  the  f&cts  we  have 
noticed,  we  think  there  Is  little  remaining  to 
be  said  to  support  of  the  correctness  of  the 
action  of  the  trial  court  to  leaving  the  ques- 
tion of  appellant's  negligence  to  the  jury. 
In  the  light  of  aU  the  circumstances,  we 
think  it  cannot  be  said  that  reasonable  mhids 
might  not  arrive  at  the  conclusion  that  ap- 
pellant was  negligent  In  maintaining  this 
high-powered  electric  transmission  line  sus- 
pended within  17  feet  of  the  ground  over  the 
land  of  deceased. 
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[S]  Contention  Is  made  that  the  coming  In 
contact  with  this  wire  by  deceased  in  the 
mannei  shown  was  so  extraordinary  as  not 
to  require  anticipation  thereof  by  appellant 
It  may  be  that  the  partlcttlar  manner  of 
coming  in  contact  with  the  wire  would  hardly 
be  anticipated  by  appellant  or  its  agenta 
That,  howeTer,  it  seems  to  as  is  not  the  real 
test  As  was  said  by  Justice  Siebecker,  speak- 
ing for  the  Supreme  Court  of  Wisconsin  in 
Wllbert  V.  Sheboygan,  etc.,  Ry.  Co.,  129  Wis. 
1,  lOe  N.  W.  1058,  116  Am.  St  Eep.  931:  "To 
say  that  a  condition  is  reasonably  to  be  ap- 
prehended does  not  Imply  that  the  exact  con- 
dition proven  as  to  the  erection  of  this  tree 
wire  was  to  have  been  expressly  contemplat- 
ed, but  it  impUes  that  a  dangerous  condltioii, 
in  the  nature  of  this  one,  was  likely  to  arise 
in  connection  with  the  conduct  of  appellant's 
business."  It  seems  to  us  it  is  not  so  much 
a  question  of  what  particular  incident  might 
occur  to  bring  a  person  in  contact  with  the 
wire,  but  whether  a  person,  following  his  usu- 
al avocation  where  he  has  a  right  to  be, 
might  tn  any  manner  be  brought  in  contact 
with  the  wire.  It  seems  to  us,  in  view  of  the 
deadly  character  of  this  powerful  current  the 
high  degree  of  care  required  of  appellant  in 
its  maintenance,  and  the  fact  that  it  was  sus- 
pended over  the  land  of  deceased  at  the 
height  of  17  feet,  the  jury  might  well  con- 
clude that  appellant  was  bound  to  anticipate 
occurrences  of  the  nature  here  Involved.  We 
are  of  the  opinion  that,  under  all  the  circum- 
stances, the  question  of  appellant's  negli- 
gence was  one  for  the  Jury,  and  could  not  be 
determined  as  a  matter  of  law. 

Our  attention  is  called  to  the  decisions  of 
this  court  in  Graves  v.  Washington  Water 
Power  Co.,  44  Wash.  675,  87  Pac.  956,  11  I* 
R.  A.  (N.  S.)  452,  and  Mayhew  v.  Yakima 
Power  Co.,  72  Wash.  431,  130  Pac.  485, 
where  the  court  held  with  the  defendants  on 
the  question  of  their  negligence  as  a  matter 
of  law.  Those  were  extreme  cases.  In  the 
Graves  Case  the  plaintiTf  was  not  where  he 
bad  a  right  to  be,  and,  besides,  be  was  requir- 
ed to  use  extraordinary  efforts  to  come  in 
contact  with  the  wire  of  the  defendant  He 
was  climbing  up  near  the  wire  to  secure  a 
bird's  nest  In  the  Mayhew  Case  the  wire 
was  suspended  45  feet  above  the  highway, 
and  it  was  plain  that  no  usual  contemplated 
use  of  the  highway  could  possibly  bring  a 
person  In  contact  with  the  wire.  We  think 
those  cases  are  not  controlling  here. 

[4]  It  is  finally  argued  that  the  deceased 
was  negligent  in  allowing  the  pipe  in  his  hands 
to  come  In  contact  with  the  wire.  This,  we 
think,  was  also  a  question  for  the  Jury,  and 
could  not  be  determined  as  a  matter  of  law, 
in  view  of  the  facts  we  have  noticed ;  especi- 
ally In  view  of  the  fact  that  deceased  was 
where  he  had  a  right  to  be,  engaged  in  his 
usual  avocation;  that  api)ellant's  wire  was 
suspended  over  his  land  without  right,  and 


it  not  being  shown  that  deceased  had  knowl- 
edge of  the  extremely  dangerous  character  of 
the  current  carried  on  the  wire. 
The  Judgment  is  affirmed. 

CROW,    C.    J.,    and    FUMiERTON    and 
MOUNT,  JX,  concur. 


EMPIRE  REALTY  00.  v.  RATCLIFF  et  nx. 

WARNER  V.  EMPIRE  REAI/DT  CO.  et  al. 

(Supreme  Court  of  Washington.     Jan.  24, 
1914.) 

1.  Bbokxbs  a  40*)— Emflotvent  of  Salks- 
ican  —  comfensatior  —  rioht  aoainsi 
Pbinoipal. 

Where  a  real  estate  broker  contracted  with 
a  salesman  to  pay  him  a  percentage  of  the 
commissiona  on  Bales  and  exchanges  which  he 
effected,  the  salesman  acquired  no  rights  against 
clients  of  his  employer,  and  his  only  relief  was 
to  sue  the  employer,  and  hence  his  assignee 
could  not  recover  against  a  <dient  of  the  em- 
ployer who  was  indebted  for  a  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  38-40;    Dec.  Dig.  i  40.*] 

2.  JUDOMENT  (§  744*)  —  CONOLUSIVKKKBS  — 
MaTTEBS  CONCLUnED. 

In  an  action  by  the  assignee  of  a  salesman 
employed  by  a  real  estate  company,  and  enti- 
tled to  a  percentage  of  the  commissions,  brought 
against  a  client  of  the  company  who  was  in- 
debted to  it,  a  denial  of  relief  against  the  client 
la  not  an  adjudication  against  the  company's 
liability. 

[Bd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {{  1278-1281 ;    Dec  Dig.  {  744.*] 

8.  Appeal  and  Ebbob  (f  1066*)  —  Review  — 

HABifLESS  Ebbob. 

Where  i^aintiS  was  clearly  entitled  to  no 
relief,  the  improper  exclusion  of  evidence  which 
would  not  have  changed  the  result  is  harmless. 

[Bd.  Note. — For  other  Cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  4187-4193,  4207;  Dec. 
Dig.   {  1056.*] 

Department  2.  Api)eal  from  Superior 
Court  King  County;  John  B.  Humphries, 
Judge. 

Actions  by  the  Empire  Realty  Company,  a 
corporation,  against  F.  A.  Ratclifl  and  wlfe^ 
and  by  Thomas  M.  Warner  against  the  Em- 
pire Realty  Company  and  F.  A.  Ratcliff  and 
wife.  There  was  a  Judgment  for  plaintiff 
in  the  first  action,  and  for  defendants  in 
the  second,  and  plaintiff  In  the  second  ac- 
tion appeals.  Consolidated  on  appeal.  Af- 
firmed. 

Beechler  ft  Batcbelor,  of  Seattle,  for  appel- 
lant Wm.  0.  Keith,  of  Seattle,  for  respond- 
ents. 

PARKER,  J.  These  actions,  while  com- 
menced separately  in  the  superior  court  for 
King  county,  were,  by  stipulation  of  all  par- 
ties thereto,  consolidated  tn  that  court  The 
rights  of  the  plaintiff  Warner  are,  In  sub- 
stance, those  of  an  intervener  In  the  action 
of  Empire  Realty  Company  against  Ratcliff 
and  wife.  Warner  seeks  recovery  from  Rat- 
cliff and  wife  of  a  commission  upon  an  ez- 
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cbange  of  real  estate,  also  sought  to  be  re- 
covered from  Ratcllff  and  wife  by  Empire 
Realty  Company.  Warner  also  prays  that 
the  Empire  Realty  Company  be  adjudged 
to  have  no  right  to  the  claimed  commission. 
A  trial  before  the  court,  without  a  Jury,  re- 
sulted in  a  Judgment  in  favor  of  Empire 
Realty  Company  against  Ratdiff  and  wife 
for  the  sum  of  $147,  and  also  in  the  denial 
of  the  relief  prayed  for  by  Warner.  The 
judgment  against  Ratcllff  and  wife  was  im- 
mediately satisfied  by  paying  the  amount 
thereof  into  court,  which  was,  by  order  of 
the  court,  paid  to  Empire  Realty  Company. 
From  this  disposition  of  the  cause,  Warner 
has  appealed  to  this  court 

The  controlling  facts,  we  ttiink,  are  not 
subject  to  serious  controversy.  In  March, 
1910,  Empire  Realty  Company  entered  Into  a 
contract  in  writing  with  M.  N.  Enuppenburg ; 
the  provisions  of  which,  so  far  as  we  need 
here  notice  them,  being  as  follows:  "The 
said  Empire  Realty  Company  hereby  em- 
ploys the  said  second  party  as  a  real  estate 
salesman  to  take  charge  of  the  farm  and 
acreage  department  of  their  said  business, 
to  work  upon  a  commission  basis,  the  said 
second  party  to  devote  his  best  efforts  to  the 
success  of  said  business.  It  is  hereby,  agreed 
between  the  parties  hereto  that  said  second 
party  shall  receive  as  his  compensation  for 
said  services  a  certain  share  of  the  commis- 
sions earned  by  sales  of  acreage  and  farms, 
as  hereinafter  provided,  to  wit:  [Here  fol- 
lows a  statement  of  commissions  to  be  paid 
by  Empire  Realty  Company  to  Knuppenberg 
for  his  services.]"  In  December,  1910,  Em- 
pire Realty  Company  entered  into  a  contract 
in  writing  with  Ratcllff  and  wife,  by  which 
it  was  to  effect  an  exchange  of  certain  lands 
of  Ratcllff  and  wife,  and  receive  a  certain 
commission  as  compensation  therefor.  There- 
after EJiuppenburg,  acting  for  Empire  Realty 
Company,  in  pursuance  of  Ills  employment 
contract  above  quoted  from,  effected  the  ex- 
change of  Ratcllff  and  wife's  lands,  result- 
ing in  the  earning  of  the  commission  due 
from  Ratcllff  and  wife  In  pursuance  of  their 
contract  with  Empire  Realty  Company.  In 
December,  1911,  Empire  Realty  Company 
commenced  the  flrst  of  these  actions  against 
Ratcllff  and  wife  to  recover  a  claimed  bal- 
ance of  $285  due  upon  the  commission.  In 
January,  1012,  Enuppenburg  made  an  as- 
signment to  appellant  Warner,  reading  as 
follows:  "For  value  received,  I  hereby  sell, 
transfer,  set  over,  and  assign  unto  Thomas 
M.  Warner  any  and  all  accounts  in  favor  of 
myself  against  F.  A.  Radcliffe  and  Nora  A. 
RadcUffe,  his  wife."  In  August,  1912,  Warn- 
er commenced  the  second  of  these  actions  to 
recover  fr'om  Ratcllff  and  wife  the  claimed 
balance  of  $285  due  upon  the  commission, 
and  also  prayed  ttiat  the  Empire  Realty  Com- 
pany be  decreed  to  have  no  interest  in  this 
balance. 

[1,2]  Counsel  for  appellant  evidently  pro- 


ceed upon  the  theory  that  a  portion  of  the 
commission  equal  to  the  agreed  compensation 
due  Enuppenburg,  measured  by  his  employ- 
ment contract  with  Empire  Realty  Company, 
constitutes  an  obligation  which  can  be  re- 
covered upon  by  Enuppenburg,  or  appellant 
as  his  assignee,  direct  from  Ratcllff  and 
wife,  and  that  Empire  Realty  Company  bad 
already  received  from  Ratcllff  and  wife  Its 
portion  of  the  commission.  It  seems  to  as 
tliat  appellant's  contentions  rested  upon  this 
theory  are  fully  answered  by  the  contract  of 
employment  entered  into  by  Enuppenburg 
with  the  Empire  Realty  Company,  which  ren- 
ders it  plain  that  he  was  employed  by  tbat 
company,  and  that  his  assignee,  appellant, 
must  look  to  it  for  the  payment  of  hla  com- 
pensation. Appellant  is  not  seeking  from  the 
Empire  Realty  Company,  Enuppenbnrg's  em- 
ployer, a  personal  money  Judgment  against 
it  for  services  rendered  by  Enuppenburg,  bnt 
seeks  to  pass  over  the  head  of  Enuppenbnrg's 
employer,  Ehnplre  Realty  Company,  and  re- 
cover the  compensation  from  its  debtors,  Rat- 
cllff and  wife,  not  through  the  usual  garnish- 
ment proceedings,  which  would  require  that 
he  flrst  have  judgment  against  the  Empire 
Realty  Company,  but  evidently  upon  the  the- 
ory that  Ratcllff  and  wife  were  indebted  to 
appellant,  as  Enuppenburg's  assignee,  as 
well  as  Empire  Realty  Company  for  commis- 
sion In  making  the  land  exchange.  We  are 
of  the  opinion  that  appellant  was  not  en- 
titled to  judgment  against  Ratcllff  and  wife, 
since  Ratcllff  and  wife  owed  him  nothing, 
from  which  it  necessarily  follows  that  he 
was  not  entitled  to  the  money  paid  into  conrt 
In  satisfaction  of  the  Judgment  rendered 
against  Ratcllff  and  wife  in  favor  of  Empire 
Realty  Company.  Whether  Enuppenburg  or 
api)ellant,  as  his  assignee,  is  entitled  to  a 
money  judgment  in  any  sum  against  Empire 
Realty  Company  on  Elnuppenburg's  employ- 
ment contract  is  a  question  that  Is  not  In- 
volved in  this  controversy,  nor  is  the  Judg- 
ment rendered  herein  in  any  wise  res  ad- 
judicate of  that  question. 

[8]  It  is  complained  that  the  court  errone- 
ously excluded  certain  evidence  offered  by 
counsel  for  appellant.  A  somewhat  careful 
reading  of  the  statement  of  facts  leaves  us 
in  doubt  as  to  the  exact  offer  of  proof  made 
We  think,  however,  that  no  offer  of  proof 
was  made  tending  to  show  that  the  employ- 
ment contract  between  Empire  Realty  Com- 
pany and  Enuppenburg,  from  which  we  have 
quoted,  was  not  entered  into  and  was  not  in 
force  at  the  time  of  the  earning  of  the  com- 
mission due  from  Ratcllff  and  wlf6  upon 
their  land  exchange,  nor  was  there  any  offer 
made  tending  to  show  that  Enuppenburg.  in 
the  consummation  of  tliat  exchange,  was  act- 
ing otherwise  than  under  and  in  pursuance 
of  that  employment  contract  The  offers  of 
evidence  would,  in  no  event  have  changed 
these  controlling  facts.  We  are  of  the  oplii- 
ion  tbat  the  offered  proof  could  have  in  no 
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event  changed  the  result  upon  the  merits, 
and  therefore  no  prejudice  resulted  from  the 
court's  rulings  thereon. 

A  number  of  other  rulings  of  the  court 
toacblng  the  pleadings  and  other  matters  of 
procedure  are  challenged.  It  is  possible  that 
a  careful  review  of  these  rulings  might  dis- 
close some  technical  errors;  but  they  were 
so  clearly  without  prejudice  to  the  rights  of 
appellant  that  we  think  they  do  not  call  for 
discussion. 

The  Judgment  Is  affirmed. 

CROW,  C.  J.,  and  MOUNT,  FULLERTON, 
and  MORRIS,  3J.,  concur. 


SLEDGE  et  ax.  t.  ARCADIA  ORCHARDS 
CO. 

(Supreme  Court  of  Washington.    Jan.  23, 1914.) 

1.  Damageb    (I    78»)  —  CoNTBAor— Bkeach — 
Liquidated  Dahages  ob  Penaltt. 

Defendant  contracted  to  plant  100  acres  of 
land  belonging  to  plaintiff  to  apple  trees  as 
early  as  the  weather  would  permit  in'  the 
sprlns  of  1912;  also  to  plant  such  a  cover 
crop  between  the  rows  of  trees  as,  in  the  judg- 
ment of  plaintiffs  horticulturist,  should  be 
of  most  advantage  to  the  land,  and  to  properly 
care  for  such  crop  and  trees  when  planted. 
Beid,  that  the  provision  in  the  contract  that, 
in  case  of  defendant's  failure  to  comply  there^ 
-with,  he  should  pay  $60  for  each  acre  of  land 
remaining  nnplanted  at  the  close  of  the  planting 
season  in  the  spring  of  1912  was  for  a  penalty, 
and  not  for  liquidated  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
CJent  Dig.  {§  157-163;    Dec.  Dig.  S  78.*] 

2.  CONTKACTS       (J       816*)    —    PXBFOBHANOK    — 

Breach— WAivia. 

Defendant  contracted  to  plant  to  apple 
trees,  and  care  for  same,  100  acres  of  plain- 
tiflTs  land  during  the  season  of  1912,  and  to 
forfeit  $60  for  each  acre  unplanted  in  accord- 
ance with  the  contract  Plaintiff,  with  notice 
that  defendant  was  not  complying  with  its  con- 
tract, on  May  13,  1913,  commenced  an  action 
to  recover  damages,  but  on  May  20th  wrote 
defendant  a  letter,  calling  attention  to  defend- 
ant's obligation  to  plant  a  cover  croi>  at  the 
time  the  trees  were  planted,  and  stating  that 
it  would  be  agreeable  to  plaintiff  if  defendant 
delayed  planting  the  cover  crop,  provided  it 
was  planted  by  September  lat  following.  Held, 
that  such  letter  was  a  waiver  of  defendant's 
breach  by  delay,  and  Justified  defendant  in  be- 
lieving that,  if  the  work  was  then  prosecuted 
to  completion,  it  would  be  accepted  as  part  per- 
formance, and  that  the  remaining  andertaking 
to  plant  the  cover  crop  might  be  delayed  until 
September  1st,  and  would  then  be  accepted  as 
final  performance. 

FESd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  M  1382-1387,  1396,  139&-1400, 
1480-1491;   Dec.  Dig.  {  316.*] 

3.  Contracts   ({   322*)— Breach— DAMAacs— 

BVIDERCK. 

Where,  in  an  action  for  breach  of  an  or- 
chard planting  contract  which  fixed  no  definite 
time  within  which  the  trees  should  be  planted, 
the  parties  knew  that  the  land  had  to  be  clear- 
ed, stumps  blown,  etc.,  before  the  trees  could 
be  planted,  and  that  little  work  could  be  done 
before  the  spring  of  1912,  evidence  that  the 
open  season  for  plantine  trees  in  the  vicinity 
began  from  the  1st  to  the  10th  day  of  April, 


and  ended  abont  the  middle  or  last  of  May, 
and  that  trees  planted  after  that  time  would 
probably  be  delayed  in  producing  for  one  year, 
was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  1801;   Dec.  Dig.l  322.*] 

4.   CONTBACTS     (I     294*}— PEErOBMANCK—E VI- 
DE ITCE. 

Where  an  orchard  planting  contract  did 
not  fix  any  specific  time  for  completion,  but 
merely  required  that  the  trees  be  planted  as 
early  in  the  spring  of  1912  as  the  weather 
would  permit  and  defendant  substantially  per- 
formed such  andertaking,  the  contract  having 
provided  a  penalty  for  delay,  plaintiff  was  not 
entitled  to  recover  damages  therefor,  in  the  ab- 
sence of  proof  of  actual  pecuniary  damsges  re- 
sulting therefrom. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.   H   1362,   1357-1361;    Dea  Dig.  ( 

Department  1.  Appeal  ^lom  Superior 
Court,  Spokane  County;  Wm.  A.  Hun«ke, 
Judge. 

Action  by  J.  B.  Sledge  and  wife  against  the 
Arcadia  Orchards  Company.  Judgment  for 
defendant,  and  plalntifrs  appeal.     Affirmed. 

John  T.  Mulligan,  Neil  O.  Bardsley,  and  H. 
N.  Martin,  all  of  Spokane,  for  appellants. 
Cullen,  Lee  &  Hlndman,  of  Spokane^  for  re- 
spondent 


ELLIS,  J.  In  this  fiction  the  plalntlfC 
sought  to  recover  from  the  defendant  the 
sum  of  $6,000  as  liquidated  damages  for  al- 
leEred  breach  of  a  written  contract  In  the 
contract,  which  is  attached  to  the  complaint 
as  an  exhibit,  the  defendant  is  designated  as 
party  of  the  first  part,  and  the  plaintiff  as 
party  of  the  second  part  It  was  dated 
November  1, 1911,  and,  omitting  formal  parts 
and  signatures,  reads  as  follows: 

"(1)  The  party  of  the  first  part,  for  and  as 
part  consideration  for  the  dismissal  by  plain- 
tiff of  cause  No.  78632,  in  the  superior  court 
of  the  state  of  Washington  for  King  county, 
J.  B.  Sledge,  plaintiff,  v.  Arcadia  Orchards 
Company,  a  corporation,  defendant,  and  an 
extension  of  time  to  the  first  party  in  which  ' 
to  plant  said  second  party's  land  to  apple 
trees,  hereby  covenants  and  agrees  to  plant 
to  apple  trees  two  years  old  in  the  fall  of 
1911  the  entire  100  acres  of  land  described 
and  mentioned  In  a  certain  contract  between 
the  parties  to  this  agreement,  dated  Decem- 
ber 20,  1909,  requiring  the  first  party  to 
plant  said  land  to  apple  trees,  and  to  plant 
all  of  said  land  to  a  cover  crop  between  the 
rows  of  said  trees  which  shall  be.  In  the  judg- 
ment of  A.  O.  Craig,  horticulturist  for  the 
first  party,  of  the  greatest  advantage  to  said 
land,  as  early  as  the  weather  will  permit  in 
the  spring  of  1912,  and  to  properly  care  for 
said  aljple  trees  according  to  the  terms  of  said 
contract,  which  Is  hereby  expressly  continued 
in  full  force  and  effect,  and  to  which  this 
agreement  is  supplemental;  and,  if  the  first 
party  shall  fall  to  plant  all  or  any  portion  of 
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said  land  to  apple  trees  two  years  old  In  the 
fall  of  1911,  or  properly  care  for  said  trees, 
or  plant  said  cover  crop  as  soon  as  said  trees 
have  been  planted,  or  fall  to  fully  iierform 
any  and  all  of  the  covenants  and  agreements 
entered  Into  by  the  first  party,  the  first  party 
shall  and  It  hereby  expressly  covenants  and 
agrees  to  pay  said  second  party  $60.00  for 
each  acre  of  said  land  remaining  nnplanted 
after  the  time  herein  specified  for  planting 
said  land  in  the  spring  of  1912,  and  said  sum 
shall  become  due  and  payable,  and  the  first 
party  hereby  agrees  to  pay  the  same  to  said 
second  party,  upon  default  by  the  first  party, 
and  the  first  party  hereby  further  agrees  to 
pay  said  second  party  160.00  for  each  acre  of 
said  land  remaining  unplanted  at  the  close  of 
each  planting  season  after  the  time  herein 
st)eclfied  for  said  land  to  be  planted  In  the 
spring  of  1912,  which  sum  or  sums  shall  be- 
come due  and  payable  to  said  second  party 
immediately  upon  said  default  by  the  first 
party,  as  liquidated  damages,  and,  if  the  first 
party  shall  fall  to  properly  care  for  said  trees 
after  the  same  are  planted,  it  hereby  ex- 
pressly agrees  to  pay  said  second  party 
$60.00  for  each  acre  of  said  land  on  which 
said  trees  are  not  properly  cared  for,  and 
the  first  party  hereby  expressly  covenants 
and  agrees  with  said  second  party  the  pay- 
ment of  said  liquidated  damages  for  and  on 
account  of  the  breach  of  this  agreement  on 
Its  part  as  herein  specified  according  to  the 
number  of  acres  of  said  land  remaining  un- 
planted after  and  including  the  spring  of 
1912  represents  and  is  a  just  amount  to  be 
allowed  said  second  party  for  damages  said 
second  party  will  suffer  on  account  of  any 
default  on  the  part  of  the  first  party  to  fully 
and  promptly  perform  any  and  all  of  the 
covenants  and  agreements  herein  specified  by 
it  to  be  performed  on  the  dates  herein  sped- 
fled. 

"(2)  The  party  of  the  second  part,  for  and 
in  consideration  of  the  covenants  and  agree- 
ments herein  made  and  entered  into  by  the 
first  party  hereinbefore  mentioned,  and  the 
prompt  performance  of  said  covenants  and 
agreements  by  said  first  party,  hereby  cove- 
nants and  agrees  to  and  does  give  said  first 
party  an  extension  of  time  from  the  fall  of 
1911,  which  Is  the  latest  date  said  first  party 
has  to  plant  said  land  belonging  to  the  sec- 
ond party  under  the  terms  of  said  contract 
dated  December  20,  1909,  which  contract  and 
all  rights  thereunder  Is  expressly  reserved 
by  the  second  party.  In  which  to  plant  said 
100  acres  of  land  purchased  by  the  second 
party  from  said  first  party  to  apple  trees 
two  years  old  In  the  fall  of  1911  to  as  early 
as  the  weather  will  permit  said  first  party 
to  plant  said  land  In  the  spring  of  1912,  up- 
on the  express  condition  said  first  party  will 
pay  the  second  party  all  sums  due  as  liquida- 
ted damages  for  default  on  the  part  of  said 
first  party  to  perform  any  of  the  covenants 
and  agreements  herein  specified  to  be  per- 
formed by  said  first  party  promptly  as  soon 


as  said  first  party  shall  be  tn  defiinlt  in  the 
performance  of  any  of  said  covenants  and 
agreements,  and  the  second  party  grants  to 
said  first  party  the  right  to  harvest  the  cover 
crop  to  be  planted  between  the  rows  of  trees 
on  said  land,  if  said  first  party  shall  so  de- 
sire and  proceed  to  harvest  said  crop." 

The  complaint  was  verified  on  May  13, 
1912,  and  alleged  that  at  that  time  no  trees 
had  been  planted,  that  the  season  for  plant- 
ing, according  to  the  terms  of  the  contract, 
has  passed,  and  that,  by  virtue  of  the  terms 
of  the  contract,  this  constituted  a  breach,  en- 
titling the  plaintiff  to  $6,000  damages  as 
therein  provided.  The  answer  denied  general- 
ly the  allegations  of  the  complaint;  but  on  the 
trial  the  defendant  admitted  the  execution 
of.  the  contract.  The  cause  was  tried  to  the 
court  without  a  jury.  The  evidence  adduced 
by  the  plaintiff  tended  to  establish  the  fol- 
lowing facts:  When  the  contract  was  made, 
the  land  in  question,  though  it  had  been  log- 
ged off  in  prior  years,  was  densely  covered 
with  small  trees,  underbrush,  and  large 
stumps.  Both  parties  knew  that  the  tend 
had  to  be  cleared  of  trees  and  underbrD.<^ 
the  stumps  blown  out,  and  the  brush  and 
stumps  piled  and  burned  before  the  land 
could  be  plowed  and  prepared  for  planting  to 
trees.  It  fairly  appears  that  the  land  could 
not  be  cleared  to  any  advantage  during  the 
winter  season,  though  the  plaintiff  Sledge 
did  testify  that,  in  his  opinion,  some  of  tbe 
clearing  might  have  been  done  after  Notmu- 
ber  1,  1911,  when  the  contract  was  made.  It 
appears  that  the  clearing  was  commenced 
some  time  early  In  the  spring  of  1912,  and 
prosecuted  as  rapidly  as  possible ;  the  plain- 
tiff Sledge  testifying  that  he  visited  the  land 
on  May  5,  1912,  when  he  found  men  working 
all  over  the  place,  that  the  underbm-sh  bad 
all  been  cleared  off  and  burned,  that  20  aom 
had  been  fully  cleared,  and  the  stumps  piled, 
that  on  another  20  the  piling  of  the  stumps 
was  going  on,  while  on  another  20  stamps 
were  being  blown  out  preparatory  to  pilii^ 
and  burning.  Plowing  was  commenced  on 
other  land  belonging  to  the  defendant  on 
March  27th,  and  progressed  as  steadily  as  the 
weather  would  permit;  the  plaintiffs'  land 
being  reached  on  May  13th,  between  whleb 
time  and  June  8th  it  was  all  plowed,  and  set 
out  to  apple  trees.  There  was  evidence  to 
the  effect  that,  had  the  plaintiffs'  land  been 
cleared  before  the  spring  of  1912,  the  weatb- 
er  conditions  were  such  that  plowing  could 
have  been  commenced  thereon  about  April 
IStb.  Sledge  testified  that  he  visited  tbe 
land  again  on  May  12th,  the  day  before  tbe 
plowing  began,  and  on  the  next  day  begitn 
this  action.  The  evidence  makes  It  clear 
that  he  knew  that  the  work  was  in  progress 
when  the  action  was  commenced,  and  tbat 
the  defendant  was  intending  to  prosecnte  tba 
work,  and  plant  the  trees,  since,  after  suit 
was  commenced,  he  wrote  the  defendant, 
under  date  of  May  20,  1912,  a  lettra  as  fol- 
lows: 


A ^ 
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"Arcadia  Orcharda  Co.,  Spokane,  Wash. — 
Gentlemen:  As  specified  In  supplemental 
contract  for  planting  one  hundred  acres  of 
my  land  by  you,  cover  crop  therefor  is  to 
be  planted  at  time  of  tree  planting,  being 
this  spring.  Beg  to  state  It  will  be  agreeable 
to  me,  provided  you  delay  this  planting  of 
cover  crop,  getting  same  planted  by  Septem- 
ber 1,  1912,  at  which  time  it  Is  desired  a 
planting  of  vetch  and  rye,  mixed,  be  used. 
Such  being  recommended  by  your  horticul- 
turist, Mr.  A.  O.  Gralg,  as  of  most  advantage 
to  the  soil,  and  which  is  in  accordance  with 
mentioned  contract  Tours  truly,  X  B. 
Sedge." 

No  otter  was  made  to  prove  any  actual 
pecuniary  damage  by  reason  of  the  delay  in 
planting  the  apple  trees,  nor  was  any  ofTer 
made  to  show  that  the  trees,  when  planted, 
were  not  properly  cared  for,  or  that  any  of 
the  trees  on  the  whole  100  acres  failed  to 
grow.  At  the  dose  of  the  plalntlfTs'  evi- 
dence, the  court,  on  defendant's  motion,  grant- 
ed a  nonsuit,  holding  that  the  provision  In 
the  contract  for  payment  of  $60  an  acre  was 
not  a  legal  provision  for  liquidated  damages, 
but  a  penalty,  first,  because  the  same  siun 
was  to  be  paid  on  default  in  any  one  or  all 
of  three  things  undertaken  by  the  defendant, 
namely,  the  planting  of  the  trees,  the  car- 
ing for  the  trees,  and  the  planting  of  the 
cover  crop;  second,  because  the  time  for  the 
final  performance  of  the  contract  was  un- 
certain, and  that,  bad  the  parties  intended 
the  payment  stipulated  as  liquidated  dam- 
ages, they  would  have  fixed  a  definite  time 
beyond  which  the  planting  could  not  be  de- 
layed; and,  third,  because  there  was  a  sub- 
stantial compliance  with  the  contract  in 
that  all  of  the  land  was  planted  to  trees, 
as  shown  by  the  evidence,  by  June  8,  1912. 
The  plaintiffs  appeal. 

Three  qneationa  are  presented  for  our  de- 
termination: (1)  Should  the  contract  l>e  con- 
atmed  as  providing  for  liquidated  damages, 
or  for  a  penalty?  (2)  Did  the  appellants, 
by  the  letter  of  May  20th,  waive  default, 
and  acc^t  what  had  already  been  done  as 
part  performance?  (3)  Did  the  court  err  in 
Kfuslog  to  permit  such  proof  of  damages  as 
was  offered? 

[1]  1.  It  will  be  noted  that,  by  the  con- 
tract, the  respondent  undertook  to  do  three 
principal  things:  First,  to  plant  the  entire 
100  acres  to  apple  trees  "as  early  as  the 
weather  will  permit  in  the  spring  of  1912" ; 
second,  to  plant  the  land  to  such  cover 
crop  between  the  rows  as  shall  be,  in  the 
jDdgment  of  the  respondent's  horticulturist, 
to  the  best  advantage  to  the  land;  third, 
to  properly  care  for  the  trees  when  planted. 
By  a  literal  construction  of  the  contract,  the 
$60  an  acre  was  to  be  paid  by  respondent 
upon  failure  to  perform  any  one,  any  two, 
or  all  of  these  things.  It  is  manifest  that 
these  things  were,  in  their  very  nature,  dif- 
ferent in  degree  of  importance.    The  total 


failure  to  plant  the  trees  would  be  of  much 
greater  damage  to  the  appellants  than  the 
failure  to  plant  the  cover  crop,  or  the  fail- 
ure to  properly  care  for  the  trees  when 
planted,  and  the  latter  would  doubtless  be 
a  greater  damage  than  the  failure  to  plant 
the  cover  crop.  Yet,  if  the  contract  be  con- 
strued literally,  as  one  for  liquidated  dam- 
ages, the  respondent  would  be  liable  for 
payment  In  the  same  amount  on  its  default 
in  the  least  Important  of  these  undertakings 
as  for  a  default  in  the  most  Important 
While  It  may  be  reasonably  argued  that  each 
of  these  things,  by  reason  of  the  difficulty  in 
estimating  the  damages  likely  to  result  from 
a  default  in  either  of  them,  would  be  a  prop- 
er subject  for  liquidated  damages,  it  is  stiU 
evident  that  they  are  not  from  their  very 
nature,  the  proper  subject  for  stipulated  dam- 
ages in  the  same  amount  Though  stipulated 
damages  are  allowable  whenever  actual  dam- 
ages are  incapable  of  accurate  measurement 
and  proof,  the  damages  stipulated  cannot  be 
sustained  when,  on  the  face  of  the  contract 
they  have  no  reasonable  relation  to  the  grav- 
ity of  the  default  for  which  they  are  intend- 
ed to  compensate.  Reasonable  compensation 
is  of  the  very  essence  of  the  distinction  be- 
tween stipulated  damages  and  a  penalty.  It 
is  self-evident  that  if  $60  an  acre  would  be 
reasonable  compensation  for  the  failure  to 
plant  the  trees,  that  is,  a  total  failure  to 
perform  the  contract  It  wonld  be  an  unrea- 
sonable amount  as  compensation  for  a  fail- 
ure in  either  of  the  other  two  things  under- 
taken, or  for  a  mere  partial  failure  to  per- 
form the  contract  It  is  equally  clear  that 
if  the  $60  an  acre  would  be  only  a  reason- 
able compensation  for  a  failure  to  properly 
care  for  the  trees,  or  to  plant  the  cover  crop, 
then  it  would  be  unreasonably  small  and  in- 
adequate as  a  compensation  for  a  total  fail- 
ure to  plant  the  trees,  that  is,  a  total  breach 
of  the  contract  If  the  parties  had  actually 
intended  to  fix  stipulated  damages  to  be 
paid  for  default,  it  is  obvious  that  they 
would  have  stipulated  different  sums  for  de- 
fault in  these  different  undertakings. 

To  permit  a  recovery  of  the  same  sums  for 
a  minor  as  well  as  a  major  default  or  for 
a  partial  as  well  as  for  a  total  failure  to 
perform  the  contract  would  be  unconscion- 
able. The  very  fact  that  the  parties  fixed 
the  same  sum  without  regard  to  the  gravity 
of  the  default  and  whether  the  default 
might  be  partial  or  go  to  the  whole  contract, 
made  the  provision  for  payment  a  penalty, 
and  not  an  enforceable  stipulation  for  liqui- 
dated damages.  "Where  an  agreement  con- 
tains provisions  for  the  performance  or 
nonperformance  of  several  acts  of  different 
degrees  of  importance,  and  then  a  certain 
sum  is  stipulated  to  be  paid  upon  a  violation 
of  any  or  of  all  suph  provisions,  and  the 
sum  will  be  in  some  instances  too  large  and 
in  others  too  small  a  compensation  for  the 
injury  thereby  occasioned,  that  sum  la  to  be 
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treated  as  a  penalty,  and  not  as  llqtildated 
damages."  1  Pomeroy's  Equity  Jurispru- 
dence (3d  Ed.)  {  443.  "Whether  an  agree- 
ment provides  for  the  performance  or  non- 
performance of  one  single  act,  or  of  aereral 
distinct  and  separate  acts,  If  the  sHpolation 
to  pay  a  certain  sum  of  money  upon  a  de- 
fault Is  so  framed,  Is  of  such  a  nature  and 
effect  that  It  necessarily  renders  the  default- 
ing party  liable  in  the  same  amonnt  at  all 
events,  both  when  his  failure  to  perform 
is  complete  and  when  it  is  only  partial,  the 
sum  must  be  regrarded  as  a  penalty,  and  not 
as  liquidated  damages."  1  Pomeroy's  Equity 
Jurisprudence  (3d  Ed.)  t  444.  "Contracts 
often  contain  a  variety  of  stipulations  of  un- 
equal importance,  and  therefore  admitting 
of  many  breaches  for  which  the  damages 
would  be  different  in  amount  In  such  a 
case  a  total  breach  would  involve  an  in- 
Jury  greater  than  that  which  would  result 
from  the  Infraction  of  a  particular  stipula- 
tion. Hence  it  is  self-evident  that  a  sum 
stipulated  to  be  paid,  ^tber  for  breach  of 
one  of  the  minor  provisions  or  of  the  whole 
contract,  could  not  be  a  liquidation  of  dam- 
ages on  the  principle  of  compensation  for 
actual  injury.  The  sum  would  Mtbex  be  too 
great  for  a  partial  breach  or  wholly  inade- 
quate to  one  which  involved  the  loss  of  the 
whole  contract"  1  Sutherland,  Damages 
(3d  Ed.)  {  294;  Krutz  v.  Robblna,  12  Wash. 
7,  40  Faa  415,  28  U  R.  A.  676,  60  Am.  St 
Rep.  871;  East  Moline  Oo.  v.  Weir  Plow 
C!o.,  96  Fed.  260,  265,  37  0.  O.  A,  62;  Mon- 
mouth Park  Ass'n  v.  Warren,  66  N.  J.  Law, 
698,  27  Atl.  982;  Nash  v.  HermosiUa,  9  GaL 
584,  70  Am.  Dea  676;  Carter  v.  Strom,  41 
Minn.  622,  43  N.  W.  394;  City  of  Madison 
V.  American  Sanitary  Eng.  (3o.,  118  Wis.  486, 
96  N.  W.  1097:  Iroquoia  Furnace  Co.  v. 
WUkin  Mfg.  Co.,  181  lU.  582,  64  N.  B.  987. 
In  Ellers  Music  House  t.  Oriental  Co.,  69 
Wash.  618,  623,  126  Pac.  1023,  we  distinctly 
recognize  these  principles,  though  finding 
tliat  they  were  not  applicable  to  the  facts 
there  presented. 

[2]  2.  But,  even  assuming  that,  notwith- 
standing the  provision  for  payment  in  the 
same  amount  for  any  default,  regardless  of 
its  gravity,  the  contract  might  be  construed 
as  one  for  liquidated  damages  because  of  the 
uncertainty  of  the  amount  of  damages  in 
case  of  either  default,  still,  the  appellant's 
letter  of  May  20, 1912,  presents,  In  our  opin- 
ion, an  Insuperable  obstacle  to  the  recovery 
of  the  sum  in  question  as  liquidated  damages. 
It  is  clear  from  the  evidence  that,  at  the 
time  this  letter  was  written,  the  appellants 
knew  that  the  respondent  had  cleared  the 
land,  and  was  proceeding  with  the  planting 
of  the  trees.  The  letter  which  we  have  set 
out  in  our  statement  of  the  facts  ia  a  «flear 
recognition  of  this  fact,  and  carries  a  con- 
clusive Inference  that,  if  the  work  were 
even  then  prosecuted  to  completion,  it  would 
be  accepted  as  a  part  performance,  and  the 


remaining  undertaking  to  plant  the  cover 
crop  might  be  delayed  until  September  1st, 
and  would  then  be  accepted  as  a  final  per- 
formance. Clearly  the  respondent  was  Justi- 
fied, notwithstanding  the  fact  that  suit  had 
already  t)een  commenced,  in  assuming  that 
the  default  therein  claimed  would  be  waived, 
and  that,  if  it  then  proceeded  with  the  plant- 
ing of  the  trees,  such  action  would  be  accep^ 
ed  as  a  performance  pro  tanto  of  the  con- 
tract. To  now  permit  the  appellants  to  say 
that  they  meant  notlilng  by  this  letter,  and 
that  the  respondent  was  not  Justified  in  pro- 
ceeding with  the  performance  of  the  contract 
on  the  faith  of  that  letter,  would  be  most 
Inequitable.  Mr.  Sutherland,  after  discussing 
the  rule  tliat  the  same  sum  cannot  be  fixed 
as  liquidated  damages  for  different  breaches 
of  a  contract  of  different  degrees  of  impor- 
tance, says :  "For  the  same  reason  that  one 
sum  cannot  consistently  be  compensation 
alike  for  a  total  and  partial  breach,  a  stated 
sum  made  payable  for  the  former  cannot  b; 
construction  be  applied  to  any  infraction  aft- 
er acceptance  of  part  performance.  In  case 
of  such  a  stipulation  the  stated  sum  is  only 
recoverable  upon  the  happening  of  the  very 
event  mentioned  in  the  contract  If  a 
partial  breach  occurs,  it  has  sometimes  been 
said  the  stated  sum  is  as  to  that  breach  only 
penalty,  and  damages  are  given  on  proot 
without  regard  to  it"  1  Sutherland,  Dam- 
ages (8d  Ed.)  {  296. 

The  principle  here  applied  has  been  ad- 
mirably stated  by  the  Supreme  Judicial 
Court  of  Massachusetts  as  follows:  "The 
question  what  is  liquidated  damages,  and 
what  is  a  penalty,  is  often  a  difficult  one.  It 
is  not  always  the  calling  of  a  som,  to  be  paid 
for  breach  of  contract,  liquidated  damages, 
which  makes  it  so.  In  general,  it  is  the  tend- 
ency and  preference  of  the  law  to  regard  a 
sum,  stated  to  be  payable  if  a  contract  is  not 
fulfilled,  as  a  penalty,  and  not  as  liquidated 
damages,  because  then  it  may  be  apportioned 
to  the  loss  actually  sustained.  But,  without 
going  at  large  into  the  subject,  one  conaldeta- 
tlon,  we  think.  Is  decisive  against  recoveilog 
the  sum  in  question  as  liquidated  damages, 
namely:  That  here  there  has  been  a  part 
performance,  and  an  acceptance  of  such  part 
performance.  If  the  parties  Intended  the 
sum  named  to  be  liquidated  damages  for 
the  breach  of  the  contract  therein  expressed, 
it  was  for  an  entire  breach.  Whether  divisi- 
ble in  its  nature  or  not.  It  was  in  fact  divid- 
ed by  an  offer  and  acceptance  of  part  per- 
formance. It  is  like  the  case  of  an  obliga- 
tion to  perform  two  or  more  indepaident 
acts,  with  a  provision  for  single  liquidated 
damages  for  nonperformance ;  if  one  is  per- 
formed, and  not  the  other,  it  la  not  a  case  for 
the  recovery  of  the  liquidated  damages." 
Shute  V.  Taylor,  6  Mete  (Mass.)  61,  67.  This 
rule  was  reco^aed  and  applied,  and  the 
above  language  quoted,  by  this  court  in  Myen 
T.  Ralston,  67  Wash.  47,  106  Pvc  474^ 
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[3, 4]  3.  Since  the  appellants  cannot  lecoyer 
the  Bum  claimed  as  liquidated  damages,  It 
remains  only  to  Inquire  whether  there  was 
any  such  proof  or  offer  of  proof  of  actual 
damage  as  to  put  the  respondent  to  Its  de- 
fense. The  only  offer  of  evidence  on  the  ap- 
pellants' part  was  an  offer  to  prove  by  an 
expert  horticulturist  that  the  open  season  for 
planting  trees  In  the  vldnlty  of  appellants' 
land  begins  from  the  1st  to  the  10th  of  April, 
and  ends  about  the  middle  or  the  last  of 
May,  and  that  trees  planted  later  than  that 
would  probably  be  delayed  in  producing  to 
the  extent  of  one  year.  The  appellant  con- 
tends that  the  refusal  to  admit  this  evidence 
constitutes  reversible  error.  It  seems  to  us, 
however,  that  this  evidence  was  properly  re- 
fused, for  two  reasons.  In  the  first  place, 
the  contract  fixed  no  definite  time  within 
which  the  trees  should  be  planted.  The  par- 
ties to  the  contract  knew  that  the  land  bad 
to  be  cleared,  the  stumps  blown  out,  the 
brush  and  stumps  bnmed,  the  land  plowed 
and  fully  prepared  before  any  trees  could  be 
planted.  In  the  very  nature  of  the  case,  lit- 
tle, if  any,  of  this  work  could  be  performed 
in  the  winter  time,  and  there  is  nothing  aris- 
ing to  the  dignity  of  evidence  to  indicate  that 
weather  conditions  at  any  time  after  the 
making  of  the  contract,  November  1,  1911, 
until  the  opening  of  the  spring  of  1912  were 
sach  that  the  land  could  have  been  cleared, 
much  less  plowed,  earlier  than  it  was.  Con- 
struing the  contract,  therefore,  in  reference 
to  the  known  condition  of  the  subject-matter, 
and  remembering  that  no  definite  time  was 
fixed  in  the  contract  when  the  planting  of  the 
trees  should  be  completed,  it  seems  to  us 
that  evidence  as  to  the  most  advantageous 
time  for  planting  was  immaterial.  The  re- 
spondent had  merely  undertaken  to  plant  the 
trees  as  early  as  the  weather  would  permit 
in  the  spring  of  1912.  The  evidence  falls 
far  short  of  showing  that  this  undertaking 
was  not  substantiaUy  performed.  In  the 
second  place,  there  was  no  offer  to  follow  the 
offer  made  with  proof  of  the  actual  pecuniary 
damage  which  would  result  from  the  suppos- 
ed delay  in  production  to  the  extent  of  one 
year. 

We  are  constrained  to  hold  that  the  pro- 
vision for  the  payment  of  $60  an  acre  as  pro- 
vided in  the  contract  must  be  construed  as 
a  penalty  rather  than  as  liquidated  dam- 
ages; that  the  appellants,  having  accepted 
partlAl  performance  of  the  contract  with 
full  knowledge  of  the  conditions,  cannot  be 
beard  to  say  that  there  was  a  total  failure 
of  performance;  and  that,  having  failed  to 
prove  or  offer  to  prove  pecuniary  damages  in 
any  definite  amount,  they  have  failed  In  their 
proot. 

The  Judgment  is  affirmed. 

CKOW,  0.  J.,  and  CHADWICK,  MAIN, 
and  GOSB,  JX,  concur. 


BBLSHEIM  V.  FIRST  NAT.  BANK  OF 
WHITE  SALMON. 

(SniM«me  Court  of  Washington.    Jan.  24, 
1914.) 

1.  Barks  and  Bankino  (|  126*)— Deposits 

— Acceptance  of  Checks. 

Where  a  check  is  deposited  with  a  bank, 
the  bank  accepts  it  merely  for  collection,  and,  if 
it  credits  the  depositor  with  the  amount  of  the 
check,  that  is  a  matter  of  grace,  and,  if  pay- 
ment is  stopped,  the  depositor  ii  not  entitled  to 
claim  the  credit 

[EA.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  805,  309;  Dec.  Dig.  | 
126.*] 

2.  Banks  and  Banking  (t  126*>— Deposits 
—Good  Faith  of  Bank. 

Where  a  bank  notified  a  customer  that  pay- 
ment on  a  check  deposited  by  a  third  person, 
and  in  which  the  customer  claimed  some  inter- 
eat,  could  be  stopped,  Its  action  did  not  consti- 
tute bad  faith,  prohibiting  it  from  debiting  the 
depositor's  account  with  the  proceeds  of  the 
check  which  had  been  credited  to  him  before  col- 
lection. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {i  306,  309;  Dec.  Dig.  | 
126.*] 

Department  2.  Appeal  from  Superior 
Court,  Klickitat  County;  H.  E.  McKenney, 
Judge. 

Action  by  A.  O.  Belshelm  against  the  First 
National  Bank  of  White  Salmon.  From  a 
Judgment  for  defendant,  plaintifl  appeals. 
Affirmed. 

N.  B.  Brooks  and  W.  B.  Presby,  both  of 
Goldendale,  for  appellant.  J.  L.  Sutherland, 
of  Goldendale,  for  respondent. 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  the  sum  of  $1,500  de- 
posited to  the  checking  account  of  the  plain- 
tiff in  the  defendant  bank,  and  also  to  recov- 
er $500  damages  by  reason  of  the  refusal  of 
the  defendant  to  honor  the  plaintiff's  check 
against  the  deposit.  The  cause  was  tried  to 
the  court  without  a  Jury.  Judgment  was 
entered  in  favor  of  the  defendant  The 
plaintiff  has  appealed. 

On  the  trial  of  the  case  the  court  found 
that  a  credit  was  given  to  the  appellant  on 
the  books  of  the  respondent  bank  in  the  sum 
of  $1,500;  that  this  credit  was  a  provisional 
credit  for  the  accommodation  of  the  appel- 
lant; that  no  consideration  was  i)aid  or  re- 
ceived for  such  credit;  that  the  credit  was 
canceled  and  charged  off  from  the  appel- 
lant's account;  and  that  the  appellant  drew 
upon  the  credit  after  knowledge  of  the  can- 
cellation thereof. 

[1]  There  is  no  serious  dispute  about  the 
facts  in  the  case.  They  are  briefly  in  sub- 
stance as  follows:  The  appellant  and  one 
Wheeler  were  real  estate  agents  doing  busi- 
ness in  different  places.  They  were  not  part- 
ners. One  Frank  Moore  had  listed  a  tract  of 
land  for  sale  with  these  agents.  The  price  of 
the  land  was  $8,000.    It  was  agreed  that  the 
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agents  Sbonld  receive  as  fhelr  commission 
what  they  might  obtain  for  the  land  above 
the  $8,000.  Thereafter  Casper  W.  Hodgson, 
a  resident  of  New  York,  agreed  to  purchase 
the  property  at  the  price  of  $10,000.  The 
contract  of  sale  was  closed  on  August  8, 
1911,  and  Mr.  Hodgson  drew  his  check  on  a 
bank  in  New  York  City,  payable  to  the  order 
of  the  respondent  In  the  sum  of  $3,900,  which 
was  the  balance  of  the  cash  payment  to  be 
made  upon  the  purchase  price.  Thereafter,  on 
August  23d,  a  deed  and  mortgage  securing 
the  balance  due  were  deposited  in  escrow  in 
the  respondent  bank  to  be  delivered  upon 
payment  of  the  check.  The  respondent  bank 
received  the  check  for  collection  only,  and 
forwarded  the  same  to  New  York  for  pay- 
ment Afterwards,  on  the  same  day,  the  ap- 
pellant requested  the  bank  to  pass  to  bis 
credit  the  sum  of  $1,500,  and  to  the  credit  of 
Mr.  Wheeler  the  sum  of  $450,  being  the 
amounts  claimed  as  commissions  upon  the 
sale  of  the  land.  The  appellant  was  then  in- 
formed by  the  ofiScers  of  the  respondent  bank 
that  the  proceeds  of  the  Hodgson  check  had 
not  been  received.  The  appellant  then  assur- 
ed the  officers  that  there  would  be  no  trouble 
about  the  collection  of  the  check.  Thereupon 
the  bank  passed  to  the  credit  of  the  appellant 
$1,500  and  to  the  credit  of  Mr.  Wheeler  $450. 
On  the  next  day  Mr.  Wheeler  went  to  the 
respondent  bank  and  stated  that  he  was  not 
satisfied  with  the  division  of  the  commission 
which  the  appellant  had  made,  and  asked  the 
officers  of  the  bank  if  the  payment  of  the 
check  could  not  be  stopped.  He  was  inform- 
ed that  it  could  be.  Mr.  Wheeler  thereupon 
caused  the  payment  of  the  check  to  be  stop- 
ped, and  the  bank  was  notified  by  wire  from 
New  York  of  that  fact  Mr.  Wheeler  also 
notified  the  bank  that  payment  of  the  check 
had  been  refused.  Thereupon  the  respondent 
bank  canceled  the  credits  given  on  account 
of  the  check  and  notified  the  appellant  there- 
of. Afterwards,  on  October  13,  1911,  the  ap- 
pellant drew  his  check  upon  ttie  respondent 
bank  for  the  sum  of  $1,500,  and  payment  was 
refused.  The  Hodgson  check  was  never  paid, 
and  no  money  passed  through  the  bank  on  ac- 
count of  the  transaction.  On  November  13, 
1911,  this  action  was  brought  by  the  appel- 
lant against  the  bank. 

A  mere  statement  of  the  facts  shows  clear- 
ly that  the  appellant  was  not  entitled  to  re- 
cover. It  l8  plain  that  the  credit  which  was 
given  by  the  bank  to  the  appellant  was  for 
the  accommodation  of  the  appellant  and 
was  entirely  without  consideration.  This 
case  is  controlled  by  Morris-Miller  Co.  v.  Von 
Preasentln,  63  Wash.  74,  114  Pac.  912.  That 
was  a  case  very  similar  to  this  one,  and, 
speaking  to  the  point  in  this  case,  we  there 
said,  quoting  from  2  Morse,  Banks  &  Banking 
(4th  Ed.)  t  686:   "Checks  deposited  and  cred- 


ited as  cash  do  oot  become  the  property  of 
the  bank,  so  that  it  takes  the  risk  upon  It- 
self, evoi  though .  the  depositor  has  been  al- 
lowed to  check. against  the  deposit  before  the 
paper  is  collected,  and  the  depositor  can  re- 
cover the  check  or  other  paper,  if  it  Is  still 
in  the  possession  at  the  depositor  (deposi- 
tory). When  a  depositor  deposits  a  check 
on  another  bank,  without  any  special  con- 
tract, the  property  remains  in  him,  and  the 
bank  Is  his  agent  until  it  has  notice  that 
the  correspondent  bank  has  received  the 
money  and  credited  It  If  the  deposit  Is 
made  and  credited  to  recover  an  overdraft, 
or  Is  drawn  upon,  the  bank  can  hold  the 
paper  until  the  account  is  squared,  but  the 
property  Is  in  the  customer.  It  is  said  that 
indorsement  of  the  check  to  the  bank,  and 
credit  on  the  books  of  the  bank  and  on  the 
passbook,  are  evidence  of  a  contract  by  which 
the  bank  shall  become  owner  of  the  paper; 
but  (1)  banks  always  claim  and  exercise  the 
right  of  charging  to  the  depositor  all  snch 
checks  returned  unpaid,  which  is  not  consist 
ent  with  the  theory  of  an  understanding 
that  title  passes  absolutely.  (2)  The  practice 
of  allowing  depositors  to  chedc  against  snch 
paper  is  reckoned  by  the  ablest  text-writers 
as  a  mere  gratuitous  privilege."  And  farther 
on  in  the  same  opinion,  quoting  from  Jeller 
son  County  Sav.  Bank  v.  Hendrlx,  147  Ala. 
670,  39  South.  295,  1  L.  R.  A.  (N.  S.)  246,  It 
was  said:  "A  bank  which  receives  a  check 
for  collection  and  enters  the  face  value  of  It 
as  a  deposit  credit  to  its  owner  becomes  the 
agent  of  the  owner  to  collect  it  If  the  col- 
lection Is  made,  the  relation  of  depositor  and 
banker  is  consummated.  If  the  collection  la 
not  made,  the  bank's  right  to  charge  off  (he 
deposit  arises."  This  is  clearly  the  law  of 
the  question  and  is  conclusive  of  this  case; 
The  evidence  Is  dear  to  the  effect  that  the 
respondent  bank  credited  the  appellant's  ac- 
count with  the  sum  of  $1,5(X)  as  an  accommo- 
dation to  him  merely  before  the  collection 
had  been  made.  The  collection,  through  no 
fault  of  the  bank,  was  never  made. 

[2]  It  is  urged  by  the  appellant  that  the 
bank  counseled  Mr.  Wheeler  to  stop  payment 
But  the  evidence  shows  that  what  the  offlcers 
of  the  bank  did  was  to  advise  Mr.  Wheeler 
that  If  be  desired  to  do  so,  he  coold  have 
the  payment  of  the  check  stopped  by  wire. 
There  was  no  collusion  or  fraud  on  the  part 
of  the  bank.  It  was. simply  advising  Its  ens- 
tomer  as  It  had  a  right  to  do.  It  did  not 
profit  by  the  transaction  in  the  slightest 
degree;  It  had  no  Intention  to  do  so. 

The  judgment  of  the  lower  court  Is  clearly 
right  under  the  facts  and  under  the  law,  and 
Is  therefore  affirmed. 

CROW,  C.  J.,  and  PARKER,  MORRIS,  and 
FULLERTON,  33.,  concur. 
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SVATE  ex  reL  OHIOAGO,  M.  &  P.  S.  RY.  CO. 

T.  PUBLIC  SERVICE  COMMISSION 

et  aL 

(Supreme  Ganrt  of  Washington.    Jan.  23, 1914.) 

1.  liAILBOADS      (t      216*)  —  APPLICATIOW      FOB 

Spub  Track— Demands— Waives. 

Where  a  shipper  demanded  that  a  raUroad 
shoald  install  a  spnr  loading  track  aboot  1,500 
feet  long,  partlj'  on  its  ov^n  right  of  way  and 
partly  on  the  shipper's  land,  and  at  the  ship- 
per's expense,  and  the  road  refused  to  do  so,  on 
the  grounds  that  existing  shippiiw  facilities 
were  8u£5cicnt,  and  that  it  was  undesirable  to 
cut  the  main  line  for  such  temporary  spurs,  and 
the  Public  Service  Commission  thereafter  or- 
dered a  spur  or  side  track  for  SOO  feet  on  the 
railroad's  right  of  way,  the  railroad  by  ex- 
pressly admitting  that  a  demand  such  as  would 
have  been  sufficient  would  not  have  been  com- 
plied with  in  any  event,  could  not,  on  appeal 
from  such  order,  question  the  sufficiency  of 
the  demand,  but  its  right  to  insist  upon  a  de- 
mand for  the  track  as  ordered  was  waived  by 
its  failure  to  question  the  sufficiency  of  the  de- 
mand when  made. 

[£<d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  713 ;    Dec.  Dig.  i  216.*] 

2.  CoNSTirtmoNAL  Law  (i  297*)— Due  Pbo- 
cKss  or  Law— Depeivation  of  Pbopebtt— 
Obdeb  to  Constbuct  a  Spttb  Tback. 

Under  the  Public  Service  Commission  Law 
(Laws  1911,  c.  117,  {  13),  providing  that  a  rail- 
road upon  the  application  of  any  shipper  shall 
coDstruct  and  operate  upon  reasonable  terms  a 
switch  connection  with  its  lateral  line,  or  with 
the  private  sidetrack  owned  by  the  shipper 
whenever  such  connection  is  reasonable,  prac- 
ticable, can  be  made  with  safety  and  is  jus- 
tified by  the  business,  and  section  62,  empow- 
ering the  Commission  apon  a  hearing  and  its 
finding  of  practicability,  safety,  etc.,  to  order 
such  connection,  requiring  the  shipper  to  pay 
or  secure  the  cost  before  construction,  and  that, 
where  it  may.  be  done  without  unreasonable 
interference  with  the  shipper,  any  person  or 
corporation  may  use  such  track  upon  payment 
to  the  shipper  of  a  reasonable  part  of  the  cost, 
a  spur  track,  ordered  to  be  built  entirely  upon 
the  right  of  way  held  for  railroad  uses,  after 
notice  to  the  railroad  and  a  full  inquiry  into 
the  facts,  though  intended  primarily  for  the 
nse  of  a  single  shipper,  is  a  public  use  in  aid 
of  the  public  service,  to  which  the  road  and  its 
right  of  way  are  devoted,  and  hence  is  not  a 
taking  of  property  for  a  purely  private  pur- 
pose without  due  process  of  law  in  violation  of 
Const.  U.  S.  Amend.  14,  i  1,  or  Const.  Wash, 
art  1,  f  8. 

[Ed.  Note. — ^For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  £§  832-834;  Dec.  Dig.  i 
297.*] 

3.  CoMMEBCB  (i  58*)  —  Rboulation— CONBTI- 
tdhonal  Gbant  to  Conobess. 

Where  a  spur  track,  ordered  in  by  the 
Public  Service  Commission  on  application  of 
a  shipper,  was  found  to  be  reasonable,  practic- 
able, and  capable  of  operation  with  reasonable 
safety,  and  no  such  interference  with  the  use 
and  ordinary  operation  of  the  road  was  shown 
as  to  have  an  appreciable  effect  upon  its  in- 
terstate business,  the  order  did  not  conflict  with 
U.  S.  Const,  art  1,  {  8,  granting  exclusive  con- 
trol of  interstate  commerce  to  Congress. 
_[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  H  77-88,  100;   Dec.  Dig.  i  68.*} 

Department  2.  Appeal  from  Superior  Court, 
Thurston  County;    John  B.  Takey,  Judge. 

Application  by  Miller  &  Short  to  the  Public 
Service  Commission,  for  an  order  directing 


the  Chicago,  Milwaukee  &  Puget  Sound  Rail- 
way Company  to  construct  a  spur  track. 
An  order  of  the  CommlBslon  granting  the  ap- 
plication was  set  aside  by  the  superior  court, 
and  the  petitioners  Miller  &  Short  and  the 
Commission  and  its  members  appeal.  Re- 
versed, and  order  of  Commission  sustained. 

W.  V.  Tanner  and  Stephen  V.  Carey,  both 
of  Olympia,  Short  &  Gleysteen,  of  Cle  Elum, 
and  J.  H.  McDaniels,  of  EUeusburg,  for  ap- 
pellants. F.  M.  Dudley,  of  Seattle,  for  re- 
spondent. 

ELLIS,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  superior  court  of  Thurston  coun- 
ty vacating  an  order  of  the  Public  Service 
Commission,  requiring  the  respondent  rail- 
way company  to  build  and  install,  at  the  ex- 
pense of  the  applicants.  Miller  &  Short,  a 
side  track  connecting  with  the  main  line  of 
the  railroad  company  at  a  point  about  .69 
miles  northwest  of  the  flag  station  of  Wblttier 
in  Kittitas  county.  For  convenience  we  will 
throughout  designate  the  parties  as  "appel- 
lants" and  "respondent."  The  appellants  Mil- 
ler &  Short  own  certain  timber  lands  north- 
west of  Whittler,  and  crossed  by  respondent's 
railway.  They  also  own  and  operate  a  mill 
at  Cle  Eaum  on  the  Northern  Pacific  Railroad, 
which  can  only  be  reached  by  shipping  over 
respondent's  road  to  Easton,  and  thence  over 
the  Northern  Pacific  road  to  Cle  Elum.  In 
1910  Chey  made  application  to  the  respond- 
ent for  the  construction  of  a  spur  partially 
on  the  right  of  way  and  partially  on  the  ap- 
pellants' land.  The  railroad  company,  after 
repeated  renewals  of  the  request  for  the  spur, 
finally,  on  August  31,  1911,  refused  the  re- 
quest, and  the  appellants  filed  their  com- 
plaint with  the  Public  Service  Commission. 
After  a  hearing,  on  due  notice,  the  Public 
Service  Commission  made  findings  of  fact 
substantially  as  follows:  That  the  complain- 
ants, Miller  &  Short,  are  the  owners  of  about 
10,000,000  feet  of  standing  timber  in  the  E. 
14  of  the  N.  W.  M  and  the  W.  ^  of  the  N.  E. 
\i  of  section  22,  township  21  north,  range  12 
east  W.  M.,  In  Kittitas  county,  through  which 
tracts  the  defendant's  railway  runs,  and  that 
the  complainants  had  been  shipping  over  the 
defendant's  line  from  Whittler  to  Easton; 
that  the  complainants'  tlmlier  lies  principally 
on  the  east  side  of  the  track  (  that  the  near- 
est point  on  defendant's  road  at  which  com- 
plainants can  load  their  timber  Is  at  Whit- 
tler ;  that  the  complainants'  land  east  of  the 
track  is  lower  than  the  railroad  track  and.  In 
moving  the  timber  to  Whittler,  it  Is  neces- 
sary to  haul  it  over  a  heavy  grade,  cross  the 
track,  and  then  on  another  grade  nearly  a 
mile  to  Whittler,  the  total  distance  being 
from  one  to  two  miles ;  that  it  Is  impossible 
to  haul  the  heavier  timber  on  trucks  to  the 
station ;  that  the  cost  of  hauling  in  the  man- 
ner necessary  at  present  Is  $1.50  to  $2  per 
thousand  feet  in  excess  of  what  It  would 


•For  otlMr  casM  see  same  topic  and  aaeUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
137  P.-67 


Digitized  by  LjOOQIC 


1058 


1S7  PACIFIC  REPOETBB 


(WaslL 


cost  wltb  more  GonTenlent  loading  facilities; 
that  In  January,  1910,  the  complainants  ap- 
plied to  the  defendant  company  for  a  loading 
spur  on  the  northeasterly  side  of  defendant's 
track  near  the  center  of  section  22  on  the  de- 
fendant's railroad,  about  .59  miles  from  Whlt- 
tler;  that  this  was  finally  rejected  by  de- 
fendant August  30, 1911 ;  that  the  spur  asked 
for  would  pass  orer  defendant's  right  of  way 
for  several  hundred  feet,  then  onto  com- 
plainants^ land,  being  about  1,600  feet  In 
length ;  that  defendant  refuses  to  Install  the 
spur  requested,  claiming  that  the  present  fa- 
cilities are  adequate,  and  that  the  proposed 
spur  would  be  impracticable  and  undesirable. 
The  Commission  further  found  that  the  pres- 
ent loading  facilities  at  Whittler  are  inade- 
quate, and  that  by  reason  of  the  poor  roads 
and  steep  grades  over  which  complainants 
have  to  haul,  it  is  impossible  to  load  the 
largest  timber;  that  complainants  intend  to 
ship  three  cars  a  day  during  the  logging  sea- 
son, weather  permitting,  if  the  spur  is  in- 
stalled; that  complainants  are  now  paying 
from  Whittler  to  Easton  $1  per  thousand 
feet  freight  charge,  with  a  minimum  of  $7 
per  car;  that  the  United  States  has  a  large 
amount  of  mature  timber  for  sale  on  land 
near  complainants',  which  is  not  now  salable 
becaose  of  the  difficulty  of  shipping  it,  and 
which  could  be  shipped  were  the  proposed 
spur  installed ;  that  defendant's  right  of  way 
is  100  feet  wide,  and  that  there  is  ample 
room  on  which  to  construct  the  loading  spur 
on  the  right  of  way ;  that  complainants  need 
a  loading  spur  about  300  feet  long  near  the 
point  mentioned,  which  would  cost  $575.  The 
Commission  found  this  cost  by  Items,  and 
found  that  the  complainants  were  ready  and 
willing  to  pay  It ;  that  two  weeks'  time  is  a 
reasonable  time  to  allow  for  the  construction 
of  such  spur;  that  such  sPur  is  reasonable 
and  practical,  can  be  put  in  and  operated 
with  reasonable  safety,  and  that  there  is 
sufficient  business  to  justify  the  installation 
of  the  spur  without  considering  the  timber 
held  for  sale  by  the  United  States  govern- 
ment. A  reading  of  the  record  convinces  us 
that  these  findings  are  sustained  by  ample 
evidence.  Upon  these  findings  the  Commis- 
sion, on  October  7,  1912,  made  an  order 
which,  omitting  caption  and  immaterial 
parts,  reads  as  follows:  "This  cause  having 
been  regularly  heard  and  considered,  and  the 
Public  Service  Commission  of  Washington 
having  made  and  filed  its  findings  of  fact 
herein,  and  being  fully  advised  in  the  prem- 
ises, now  orders  that  the  defendant,  Chicago, 
Milwaukee  &  Puget  ^ound  Railway  Company 
be,  and  it  is  hereby,  required  within  the  time 
and  upon  the  conditions  hereinafter  stated  to 
construct  a  spur  track  300  feet  in  length 
from  head  block  to  end  of  spur  entirely  upon 
Its  own  right  of  way,  for  the  use  of  the  com- 
plainants and  such  other  persons  and  corxH>- 
ratlons  as  may  be  entitled  to  the  use  there- 
of. Said  spur  track  shall  be  located  on  the 
northeasterly  side  of  defendant's  main  track 


at  a  point  near  the  center  of  section  22,  town- 
ship 21  north,  of  range  12  east  W.  M.  in  Kit- 
titas county.  Wash.,  and  flft7-nine  one-hnn- 
dredths  (■*/ioo)  of  a  mile  east  of  the  station 
of  Whittler.  Within  15  days  from  the  date 
of  this  order,  the  .complainants  shall  pay  t» 
the  defendant  the  sum  of  $575  in  cash,  to 
cover  the  cost  and  expense  of  constructing 
the  said  spur  track,  and  the  defendant  shall, 
within  30  days  from  and  after  the  payment  to 
it  of  said  sum,  construct  said  spur  track  as 
hereinbefore  provided.  This  order  Is  made 
upon  the  condition  that  any  person  or  ooipo- 
ration  other  than  the  complainants  shall  be 
entitled  to  connect  with  said  spur  or  use 
the  same,  upon  the  payment  to  the  complain- 
ants of  a  reasonable  proportion  of  the  cost 
thereof  to  be  determined  by  this  CommissloD 
after  notice  to  the  interested  parties,  pro- 
vided that  such  connection  can  be  made  witli- 
out  unreasonable  Interference  with  the  rights 
of  the  said  complainants."  Thereupon  the 
respondent  instituted  proceedings  in  the  sd- 
perior  court  of  Thurston  county  to  review  the 
order  of  the  Commission.  On  that  review, 
the  respondent  contended,  and  the  trial  court 
held:  (1)  That  the  evidence  fbiled  to  show  a 
sufficient  demand  on  the  appellants'  part  to 
install  the  spur  as  ordered  by  the  Commis- 
sion, in  that  the  demand  was  for  a  spur 
1,600  feet  long,  and  partly  off  the  right  of 
way;  (2)  that  the  statute  requiring  railroad 
companies  to  install  such  side  tracks  Is  nn- 
constitutional;  (8)  respondent  now  also  con- 
tends that  the  order  Is  an  undue  interference 
with  interstate  commerce.  This  appeal  is 
prosecuted  by  the  original  applicants  for  the 
spur,  and  presents  these  three  questions  for 
our  consideration. 

[1]  1.  The  demand,  as  made,  and  the  re- 
fusal of  the  respondent,  is  evidenced  by  a 
considerable  volume  of  correspondence,  which 
we  deem  it  unnecessary  to  set  out  in  foil.  It 
culminated  In  a  letter  of  August  30,  1911, 
from  the  general  counsel  of  respondent  to  the 
attorneys  for  appellants,  which  reads  as  fol- 
lows: "Tour  letter  of  July  20th,  referring  to 
your  application  for  a  spur  track,  to  be  nsel 
for  loading  logs  about  one  mile  west  of 
Whittler  station,  has  been  considered  by  the 
ofllclals  of  the  railway  company  and  has  been 
referred  to  me  for  reply.  It  appears  that 
since  the  extension  of  the  Industry  track  or 
set-out  track  at  Whittler  station,  by  lengthen- 
ing it  and  connecting  it  at  each  end  with 
the  passing  track,  reasonable  facilities  for 
loading  logs  have  been  afforded  at  that  sta- 
tion. The  physical  condition  of  the  ground 
is  such  as  to  facilitate  the  loading  of  logs 
onto  cars.  It  should  not  be  expected  that 
the  railway  company  will  provide,  at  any 
point  on  its  railroad  where  shippers  may  de- 
sire to  load  logs,  spurs  for  such  purpose: 
particularly,  in  a  case  where,  as  here,  rea- 
sonable facilities  exist  at  a  statioa  It  la 
not  desirable  to  cut  the  main  line  for  tempo- 
rary spurs  as  would  be  the  one  yon  are  ask- 
ing for.    After  consideration  of  all  these  mat- 
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ters,  and  ot  the  present  facilities,  the  rail- 
way  company  has  decided  to  decline  the  ap- 
plication of  Miller  &  Short  for  the  instal- 
lation of  a  spnr  loading  track  at  the  proposed 
locatloD."  It  ia  too  dear  for  cavil  that  this 
letter  was,  in  effect,  and  was  Intended  to  be, 
an  alMolnte  refusal  to  entertain  further  ne- 
gotiations looking  to  the  Installation  of  any 
loading  track  or  spnr  of  any  kind  at  or  near 
the  point  in  question.  Moreover,  the  testi- 
mony of  the  superintendent  of  the  respond- 
ent's coast  lines  was  to  the  effect  that  he 
would.  In  no  event,  have  recommended  the 
installation  of  any  spnr  of  any  kind  <it  the 
point  in  qaestlon,  and  that,  in  the  absence  of 
anch  a  recommendation  by  him,  no  spur 
would  have  been  authorized.  The  respondent 
Is  In  no  position  to  question  the  sufficiency 
of  the  demand  while  expressly  admitting 
that  a  demand,  such  as  It  now  claims  would 
have  been  sufficient,  would  not  have  been  met 
in  any  event.  The  demand  as  made  was 
sufficient  to  include  everything  ordered.  The 
refusal  was  not  based  upon  the  fact  that  the 
demand  went  beyond  the  terms  ot  the  statute. 
To  hold  that  the  demand  and  refusal  must 
take  the  exact  form  and  terms  of  the  order  as 
finally  made  by  the  Commission  would  be  to 
render  the  statute  ineffective  in  its  practical 
operation.  We  deem  it  more  consonant  with 
reason  and  the  plain  purpose  of  the  statute 
to  hold  that  the  right  to  Insist  upon  a  demand 
of  the  exact  thing  ordered  may  be  waived 
by  the  failure  to  question  the  sufficiency  of 
the  demand  when  it  Is  made,  as  in  other 
cases  where  demand,  tender,  and  the  like 
ara  required  as  antecedent  to  a  right  of  ac- 
tion. This  conrt,  in  common  with  other 
courts,  has  held  that,  in  such  cases,  the  re- 
quirement is  met  by  proof  of  facts  showing 
that  any  different  demand  or  tender  from 
that  made  would  be  useless. 

"We  think  It  Is  the  general  rule  that  a  de- 
mand is  never  necessary  where  it  would  be 
unavailing,  if  made."  Burrows  v.  McCalley, 
17  Wash.  269,  276,  49  Pac.  508,  510;  Chap- 
pell  v.  Woods,  9  Wash.  134,  37  Pac.  286. 

"It  Is  a  general  rule  that,  when  the  tender 
of  performance  of  an  act  is  necessary  to  the 
establishment  of  any  right  against  another 
party,  this  tender  or  offer  to  perform  is 
waived  or  becomes  unnecessary,  when  it  is 
reasonably  certain  that  the  offer  will  be  re- 
fosed — that  payment  or  performance  will  not 
be  accepted.  Such  is  the  doctrine  established 
by  this  court  in  repeated  decisions  in  regard 
to  another  branch  of  the  law  concerning  the 
collection  of  taxes."  Hills  v.  Exchange 
Bank,  105  U.  S.  319,  321,  26  L.  Ed.  1052;  St. 
Loois,  etc.,  Uy.  Co.  v.  Bichards,  24  OkL  256, 
102  Pac.  92,  23  li.  B.  A.  (N.  S.)  1032. 

[2]  2.  The  respondent  contended,  and  the 
trial  court  held,  that  the  statute  upon  which 
the  order  of  the  Commission  was  based  is 
void  as  violative  of  article  1,  section  3,  of  the 
Constitution  of  the  state  of  Washington, 
which  declares  "no  person  shall  be  deprived 


of  life,  liberty  or  property  without  due  pro- 
cess of  law,"  and  is  violative  of  section  1  of 
the  fourteenth  amendment  of  the  federal 
Constitution,  which  declares  "nor  shall  any 
state  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law."  The 
argument  proceeds  upon  the  theory  that  such 
a  side  track  as  that  provided  for  by  the  stat- 
ute is  private,  and  that  the  use  contemplated 
is  a  private  use,  that  the  right  of  way  of  the 
railroad  company  is  its  private  property,  and 
that  the  taking  of  private  property  for  a 
private  use  is  the  taking  of  property  with- 
out due  process  of  law.  The  statutory  pro- 
visions under  which  the  proceedings  here  In 
question  arose  are  found  in  the  public  service 
commission  law  (Laws  1911,  c.  117,  p.  538 
et  seq.).  Section  13  of  that  law  is  as  follows: 
"A  railroad  company  upon  the  application 
of  any  shipper  shall  construct,  maintain  and 
operate  upon  reasonable  terms  a  switch  con- 
nection or  connections  with  a  lateral  line  of 
railway  or  private  side  track  owned,  oper- 
ated or  controlled  by  such  shipper,  and  shall 
upon  the  application  of  any  shipper,  provide 
upon  its  own  property  a  side  track  and 
switch  connection  with  its  line  of  railway, 
whenever  such  a  aide  track  and  switch  con' 
nection  Is  reasonably  practicable,  and  can 
be  put  in  with  safety  and  the  business  there- 
for Is  sufficient  to  jtistify  the  same."  Sec- 
tion 62,  conferring  upon  the  Conunlsslon  pow- 
ers Intended  to  be  adequate  to  compel  public 
service  companies  to  discharge  the  duties 
imposed  by  section  13  and  other  sections  of 
the  act,  reads  as  follows:  "Whenever  the 
Commission  shall  find,  after  a  hearing  had 
upon  Its  own  motion  or  upon  complaint,  as 
herein  provided,  that  application  has  been 
made  by  any  shipper  for  a  switching  con- 
nection or  connections  with  a  lateral  line  ot 
railway  or  private  side  track  owned,  operated 
or  controlled  by  such  shipper,  or  that  appli- 
cation has  been  made  by  any  shipper  for 
the  installation  of  a  side  track  upon  the 
property  of  such  railroad,  and  that  such 
switch  connection  or  side  track  is  reasonably 
practicable,  can  be  put  in  with  reasonable 
safety,  and  the  business  therefor  is  sufficient 
to  Justify  the  same,  and  that  the  railroad 
company  has  refused  to  Install  or  provide  the 
same,  the  Commission  shall  enter  its  order 
requiring  such  connection  or  the  construc- 
tion of  such  side  track:  Provided,  such  ship- 
per so  to  be  served  shall  pay  the  legitimate 
cost  and  expense  of  constructing  such  con- 
nection or  side  track  as  shall  be  determlneil 
in  separate  items  by  the  Commission,  and 
before  the  railroad  company  shall  be  com- 
pelled to  incur  any  cost  In  connection  there- 
with the  same  shall  be  secured  to  the  rail- 
road company  in  such  manner  as  the  Com- 
mission may  require.  Whenever  such  later- 
al line  of  railway,  private  side  track  or  side 
track  upon  the  property  ot  the  railroad  com- 
pany shall  be  constructed  under  the  provi- 
sions of  this  section,  any  person  or  corpora- 
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tion  shall  be  entitled  to  connect  therewith  or 
nse  the  same  upon  the  payment  to  the  shipper 
Incarring  the  primary  expense  of  a  reasonable 
proportion  of  the  cost  thereof,  to  be  deter- 
mined by  the  Commission  after  notice  to  the 
Interested  parties:  Provided,  that  such  con- 
nection can  be  made  without  unreasonable 
Interference  with  the  right  of  such  shipper 
incurring  the  primary  expense."  These  are 
the  provisions  which  the  respondent  attacks 
as  unconstitutional.  A  careful  consideration 
of  these  statutory  provisions  makes  it  plain 
that  any  order  of  the  Commission,  following 
the  terms  of  the  statute,  is  impressed  with 
the  following  characteristics:  The  spur  is 
to  be  built  entirely  upon  the  right  of  way  of 
the  railroad  company,  which  is  held  for  rail- 
road uses.  The  order  can  be  made  only  aft- 
er notice  to  the  railroad  company,  and  a 
full  investigation  into  the  facts,  upon  a  writ- 
ten complaint  filed  for  the  purpos&  The 
spur,  though  constructed  by  the  railroad  com- 
pany, is  to  be  paid  for  by  the  shippers  who 
use  it  The  spur,  though  intended  for  the 
immediate  use  of  a  particular  shipper  or 
shippers,  is  open  to  the  use,  upon  reasonable 
terms,  of  all  shippers  who  may  desire  to  use 
it  No  court,  so  far  as  we  are  advised,  has 
ever  held  that  an  order,  made  under  statu- 
tory authority,  for  a  spur  track  impressed 
with  all  of  these  characteristics,  was  a  tak- 
ing of  property  without  due  process  of  law, 
or  a  taking  of  property  purely  for  a  private 
purxwse. 

The  respondent  relies  mainly  upon  two  de- 
cisions of  this  court  involving  the  obliga- 
tion of  railroad  companies  to  build  spurs  for 
the  accommodation  of  industries.  In  the 
first  case  (Northwestern  Warehouse  Co.  v. 
Oregon  Ry.  &  Nav.  Co.,  32  Wash.  218,  73  Pac. 
888),  it  was  held  that  a  railroad  company 
could  not  be  required,  under  the  statute  then 
in  force,  to  extend  its  track  over  lands  which 
It  did  not  own  a  distance  of  some  250  feet 
to  a  warehouse  located  beyond  the  end  of 
the  track.  It  appeared  that  the  railroad 
company  had  never  followed  the  policy  of 
furnishing  similar  facilities  to  other  ship- 
pers in  the  same  line  of  business.  The  only 
constitutional  question  presented  was  that 
relating  to  section  15  of  article  12  of  the 
state  Constitution,  forbidding  discrimination 
by  common  carriers,  and  section  22  of  the 
same  article,  prohibiting  contracts  between 
companies  limiting  the  production,  or  regu- 
lating the  transportation,  of  any  product  or 
commodity.  It  was  held  that  these  sections  of 
the  Constitution  were  not  self-executing,  and 
that  the  application  for  the  track  extension 
was  not  within  the  terms  of  the  statute  pass- 
ed pursuant  to  these  constitutional  provi- 
sions. No  question  touching  the  due  process 
clause  of  the  Constitution,  either  state  or 
federal,  was  involved. 

The  second  case  was  that  of  Northern 
Pacific  By.  Co.  v.  Ballroad  Commission  of 
Washington,  58  Wash.  360,  108  Pac.  938,  28 
L.  B.  A.  (N.  S.)  1021,  known  as  the  "Bum- 


ham  Spur  Case."  In  that  case  Bnmham,  the 
applicant  for  the  spur,  owned  and  operated 
a  sawmill  tributary  to  the  line  of  the  rail- 
road company  at  a  point  between  the  sta- 
tions of  Rainier  and  Mcintosh,  about  300 
feet  distant  from  the  main  line  of  the  rail- 
road. The  company  refused  to  construct  the 
spur,  and  the  millowner  appealed  to  the  Rail- 
road Commission  under  the  then  existing 
railroad  commission  law.  The  Commission, 
after  a  hearing,  ordered  the  railroad  com- 
pany to  build  a  spur  from  its  main  line  across 
its  right  of  way  and  over  certain  private 
lands  to  the  mill.  The  order  required  the 
applicant  to  do  the  grading  and  furnish  the 
ties,  bat  that  all  other  expense  should  be 
borne  by  the  railroad  company.  The  su- 
perior court  sustained  the  order,  and  an  ap- 
peal was  taken  to  this  court.  In  reversing 
the  dedaion  of  the  trial  court,  this  court 
said:  "The  order  makes  no  provision  for  a 
right  of  way,  and  the  evidence  does  not  dis- 
close who  owns  the  land  over  which  the  spur 
track  is  to  be  constructed.  •  •  •  The  ap- 
pellant contends  that  the  order  la  a  taking 
of  its  property  without  due  process  of  law, 
aqd  that  it  contravenes  the  fourteenth  arti- 
cle of  amendment  to  the  federal  Constitn- 
tion.  We  think  thla  view  must  prevail.  The 
sawmill  is  a  private  industry,  and  the  effect 
of  the  order  Is  to  take  the  private  property 
of  the  appellant  and  devote  it  to  the  private 
use  of  Burnham.  Healy  Lumber  Co.  v.  Mor- 
ris, 33  Wash.  400,  74  Paa  681,  03  I..  B.  A. 
820,  99  Am.  St  Bep.  964."  The  opinion,  after 
discussing  certain  decisions  of  the  Supreme 
Court  of  the  United  States,  to  which  we  will 
presently  refer,  concludes  as  follows:  "How- 
ever desirable  it  may  be  for  Mr.  Bumhain 
and  others  engaged  in  a  like  bustness  to  have 
switches  and  sidings  extended  to  their  mills, 
the  fourteenth  amendment  to  the  federal 
Constitution,  as  construed  by  the  highest  fed- 
eral court  and  by  this  court  as  well,  presents 
an  insuperable  barrier  against  compelling 
such  accommodations.  The  contention  of  the 
Attorney  General  that  the  order  is  promotlTe 
of  the  public  convenience,  and  within  the 
recognized  police  power  of  the  state,  cannot 
be  upheld.  We  are  persuaded,  upon  both 
principle  and  authority,  that  the  Burnham 
mill  is  a  private  business,  and  that  an  order 
requiring  the  railroad  company  to  extend  a 
switch  or  spur  track  beyond  its  right  of  way 
to  afford  him  better  and  cheaper  shipping 
facilities  is,  in  substance  and  effect,  requir- 
ing the  company  to  devote  Its  property  to 
the  private  use  of  another,  and  is  within 
the  protective  clause  of  the  federal  Consti- 
tution."  From  the  parts  of  the  opinion  which 
we  have  quoted,  and  in  fact  from  the  entire 
opinion,  it  is  manifest  that  the  real  holding 
of  the  Burnham  Spur  Case^  when  confined  to 
the  facts  there  involved,  went  no  further 
than  this:  That  where  an  order  of  the  State 
Railroad  C!ommi8sion  seeks  to  compel  a  rail- 
road company,  at  its  own  expense  in  whole  or 
in  part,  to  build  a  spur  track  off  of  Ua  own 


Digitized  by  LjOOQIC 


Wasb.) 


STATE  v.  PXTBIilC  SERVICE  COMMISSION 


1061 


rlg^t  of  way  and  over  private  property  for 
tbe  ezclnsive  nse  of  a  single  shipper,  which 
spur  does  not  become  the  property  of  the 
railroad  company,  and  cannot  be  open  to  the 
imbUc  use  becanse  located  on  private  prop- 
erty, sncb  an  order  amounts  to  the  taking  of 
private  property  for  a  private  use,  and  there- 
fore contravenes  the  guaranty  of  both  the 
state  and  the  federal  C!onstltutlon  against 
tbe  taking  of  private  property  without  due 
process  of  law.  Such  a  holding  is,  In  no 
sense,  determinative  of  the  question  here  pre- 
sented. That  case  does  not  bold  that  a  rail- 
road company  may  not  lawfully  be  required, 
after  hearing  on  notice  as  to  the  necessity 
and  reasonableness  of  the  application,  to 
balld  entirely  upon  Its  own  right  of  way,  and 
at  the  expense  of  the  applicant,  a  side  track, 
giving  to  a  private  industrial  plant  access 
to  the  railway  without  which  such  private 
industry  would  be  deprived  of  any  practical 
participation  In  the  public  service  to  which 
tbe  railroad  is  devoted,  such  a  spur,  when  so 
constructed,  to  be  open  to  the  use  of  all  mem- 
bers of  the  public  on  payment  of  an  equitable 
proportion  of  the  cost 

The  decision  in  the  Burnham  Case  was 
rested  mainly  upon  the  decision  of  the  Unit- 
ed States  Supreme  Court  in  Missouri  Pa- 
clflc  Ry.  Co.  V.  Nebraska,  164  U.  S.  403,  17 
Sup.  Ct.  130,  41  L.  Ed.  489,  and  Missouri  Pa- 
cific Ry.  Co.  V.  Nebraska,  217  U.  S.  196,  30 
Sup.  Ct.  461,  54  L.  Ed.  727,  18  Ann.  Gas.  989. 
In  tbe  first  of  those  cases  the-Nebraska  state 
board  of  transportation,  assuming  to  act  un- 
der a  statute  prohibiting  railroads  from  giv- 
ing undue  preferences  or  indulging  in  dis- 
crimination between  shippers,  made  an  or- 
der requiring  the  railroad  company  to  grant 
to  certain  applicants  the  privilege  of  erect- 
ing and  maintaining  a  private  grain  ware- 
bouse  upon  the  railroad  right  of  way.  The 
Supreme  Court  of  Nebraska  construed  the 
statute  in  question  as  authorizing  the  order. 
Tbe  Supreme  Court  of  tbe  United  States  bdd 
tbe  statute  so  construed  unconstitutional, 
n.slng  the  following  language:  "The  order  in 
question  was  not  limited  to  temporary  use 
of  tracks,  nor  to  tbe  conduct  of  tbe  business 
of  the  railway  company.  But  it  required 
tbe  railway  company  to  grant  to  the  peti- 
tioners the  right  to  buUd  and  maintain  a 
permanent  structure  upon  its  right  of  way. 
•  •  •  To  require  the  railroad  company  to 
grant  to  the  petitioners  a  location  on  its 
right  of  way,  for  the  erection  of  an  elevator 
for  the  specified  purpose  of  storing,  from  time 
to  time,  tbe  grain  of  the  petitioners  and  of 
neighboring  farmers  is  to  compel  tbe  rail- 
road company,  against  its  will,  to  transfer 
an  estate  in  part  of  the  land  which  it  owns 
and  holds,  under  Its  charter,  as  Its  private 
property  and  for  a  public  use,  to  an  associa- 
tion of  private  Individuals  for  tbe  purpose  of 
erecting  and  maintaining  a  building  thereon 
for  storing  grain  for  their  own  benefit,  with- 
out reserving  any  control  of  the  use  of  such 
land,  or  of  tbe  building  to  be  erected  there- 


on, to  tbe  railroad  company  for  the  accom- 
modation of  its  own  business,  or  for  tbe  con- 
venience of  the  public.  This  court,  confin- 
ing Itself  to  what  is  necessary  for  tbe  de- 
cision of  the  case  before  it,  is  unanimously 
of  opinion  that  the  order  in  question,  so  far 
as  it  required  the  railroad  corporation  to 
surrender  a  part  of  its  land  to  the  petition- 
ers, for  the  purpose  of  building  and  main- 
taining their  elevator  upon  it,  was,  in  es- 
sence and  effect,  a  taking  of  private  prop- 
erty of  the  railroad  corporation,  for  the  pri- 
vate use  of  the  petitioners.  The  taking  by 
a  state  of  the  private  property  of  one  person 
or  corporation,  without  the  owner's  consent, 
for  the  private  use  of  another,  is  not  due 
processL  of  law,  and  is  a  violation  of  the  four- 
teenth article  of  amendment  of  the  Consti- 
tution of  the  United  States."  It  will  be  not- 
ed from  the  above  quotation  that  tbe  court 
was  careful  to  limit  tbe  language  used  to  tbe 
facts  there  presented.  Tbe  scope  of  tbe  de- 
cision is  also  guarded  and  circumscribed  by 
the  following  language  found  therein:  "Nor 
does  it  [the  record]  present  any  question  as 
to  the  power  of  the  Legislature  to  compel 
the  railroad  company  itself  to  erect  and 
maintain  an  elevator  for  the  use  of  the  pub- 
lic, or  to  compel  it  to  permit  to  all  persons 
equal  facilities  of  access  from  their  own 
lands  to  its  tracks,  and  of  the  use,  from  time 
to  time,  of  those  tracks  for  tbe  purpose  of 
shipping  or  receiving  grain  or  other  freight.'' 

The  offense  of  tbe  statute  lay  in  the  fact 
that  the  warehouse,  being  a  private  ware- 
house, would  not  be  open  to  the  use  of  the 
public  on  equal  terms.  The  railroad  com- 
pany would  thus  be  required  to  relinquish  all 
control  over  a  part  of  its  right  of  way  to 
private  individuals.  The  warehouse,  when 
constructed,  could  not  be  used  by  the  rail- 
road company  in  aid  of  its  public  service.  In 
the  case  before  us,  no  such  situation  Is  pre- 
sented. 

After  tbe  last-mentioned  decision,  the  liCg- 
islature  of  Nebraska  passed  a  statute  which 
required  every  railroad  company,  upon  appli- 
cation, at  Its  own  expense,  to  construct  and 
maintain  a  spur  track  on  its  right  of  way  to 
reach  every  grain  warehouse  located  on  laud 
contiguous  thereto. 

The  second  case  above  referred  to  (Mis- 
souri Pacific  By.  Co.  v.  Nebraska,  217  U.  S. 
196,  30  Sup.  Ct  461,  64  L.  Ed.  727,  18  Ann. 
Gas.  989)  arose  under  that  statute.  Holding 
tbe  law  unconstitutional,  the  Supreme  Court 
of  the  United  States  said:  "It  will  have  been 
noticed  that  there  is  no  provision  in  the  stat- 
ute for  compensation  to  the  railroad  for  its 
outlay  In  building  and  maintaining  tbe  side 
tracks  required.  In  the  present  cases  the 
initial  cost  is  said  to  be  $450  in  one  and 
$1,732  in  the  other ;  and  to  require  the  com- 
pany to  incur  this  expense  unquestionably 
does  take  its  property,  whatever  may  be  the 
speculations  as  to  tbe  ultimate  return  for 
the  outlay.  •  •  *  This  statute  has  nc 
reference   to   special  circumstances.     It  is 
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nnlyersal  In  terms.  If  we  were  to  take  It 
literally,  it  makes  the  demand  of  the  elevator 
company  concluslTe.  without  regard  to  spe- 
cial needs  and,  possibly,  without  regard  to 
place.  •  •  •  On  the  face  of  It  the  statute 
seems  to  require  the  railroad  to  pay  for 
side  tracks,  whether  reasonable  or  not,  or,  if 
another  form  of  expression  be  preferred,  to 
declare  that  a  demand  for  a  side  track  to  an 
elevator  anywhere  Is  reasonable,  and  that 
the  railroads  must  pay.  Clearly  no  such  ob- 
ligation is  Incident  to  their  public  duty,  and 
to  Impose  it  goes  beyond  the  limit  of  the 
police  power.  *  •  •  If  the  statute  makes 
the  mere  demand  conclusive,  it  plainly  can- 
not be  upheld.  If  it  requires  a  side  track 
only  when  the  demand  is  reasonabre,  then 
the  railroad  ought,  at  least,  to  be  allowed  a 
bearing  in  advance  to  decide  whether  the 
demand  is  within  the  act  •  •  •  We  are 
of  opinion  that  this  statute  is  unconstitution- 
al in  its  application  to  the  present  cases  be- 
cause It  does  not  provide  Indemnity  for  what 
it  requires." 

It  will  be  noted  that  these  two  dedsions  of 
the  federal  Supreme  Court  denounced  stat- 
utes of  Nebraska  different  from  each  other, 
both  of  them  essentially  different  from  our 
statute,  and  as  offending  in  particulars  not 
to  be  found  in  our  statute.  The  first  Ne- 
braska statute^  though  authorizing  the  order 
after  notice  and  a  hearing,  was  held  to  vio- 
late the  due  process  clause  because  it  sought 
to  compel  the  railroad  company  to  devote 
property  acquired  and  held  for  its  public  pur- 
poses as  a  transportation  company  to  a  use 
purely  private  and  wholly  private,  in .  that 
the  warehouse  there  in  question  was  a  pri- 
vate warehouse,  owing  no  duty  to  the  public, 
and  not  open  to  the  ose  or  service  of  any 
one  save  its  owners. 

The  second  Nebraska  statute  presented  a 
typical  case  of  offense  against  the  due  pro- 
cess clause,  in  that  it  purported  to  require 
any  railroad  in  the  state,  at  its  own  expense, 
and  upon  mere  demand  of  the  owner  of  any 
warehouse,  to  build  a  side  track  without  any 
opportunity  to  be  heard  as  to  the  necessity 
for  the  track  or  as  to  the  reasonableness  of 
the  demand.  It  was  held  unconstitutional: 
First,  because  it  provided  no  indemnity  for 
what  it  required;  second,  because,  being 
general  in  terms,  it  made  no  distinction  be- 
tween reasonable  and  unreasonable  de- 
mands; third,  because  it  made  no  provision 
whatever  for  a  hearing  in  advance  as  to 
the  requirements  in  any  particular  case. 
After  noting  these  things,  the  court  was 
careful  to  limit  the  decision  as  an  authority 
by  stating  what  it  did  not  hold.  The  opinion 
concludes:  "We  are  of  opinion  that  this  stat- 
ute is  unconstitutional  in  Its  application  to 
the  present  cases  because  it  does  uot  provide 
indemnity  for  what  it  requires.  We  leave 
other  questions  on  one  side,  and  do  not  in- 
tend, by  anything  that  we  have  said,  to  prej- 
udice a  later  amendment  providing  for  a  pre- 


liminary hearing  and  compensation,  wliich  is 
said  to  have  been  passed  In  1907." 

These  two  decisions  may  well  be  consid- 
ered as  ample  authority  for  our  decision  io 
the  Bumbam  Spur  Case,  since  the  order 
there  involved,  though  made  'after  notice 
and  a  hearing,  provided  no  indemnity  to  the 
railroad  company  for  what  it  exacted,  requir- 
ed the  railroad  company,  at  its  own  expense, 
to  lay  down  its  own  rails  upon  property  not 
its  own,  but  outside  of  its  right  of  way,  and 
neither  the  order  nor  the  statute  under 
which  it  was  made  contained  any  provision 
securing  the  use  of  the  spur  to  the  public  on 
any  condition  equitable  or  otherwise.  The 
statute  here  under  consideration  offends  In 
none  of  these  particulars. 

Nether  the  Supreme  Court  of  the  United 
States  nor  of  this  state,  nor  any  other  court, 
so  far  as  we  are  advised,  has  ever  held  that 
a  railroad  company  may  not  lawfully  be  re- 
quired, after  a  hearing  on  notice  as  to  the 
reasonableness  of  the  application,  to  build 
upon  its  own  right  of  way,  at  the  entire  ex- 
pense of  the  applicant,  a  spur  track  giving 
to  a  private  industrial  plant  access  to  the 
railway,  without  which  such  private  industry 
would  be  deprived  of  any  practical  partici- 
pation in  the  public  service  which  the  rail- 
road company  is  bound  to  give  to  all  mem- 
bers of  the  public  on  equal  terms,  such  spur, 
when  so  constructed,  to  be  open  to  the  use  of 
all  members  of  the  public  upon  payment  of 
an  equitable  proportion  of  the  initial  cost, 
and  to  be  under  the  control  of  the  railroad 
company,  subject  only  to  the  same  snpervl- 
alon  and  regulation  of  the  state  as  that  ex- 
ercised over  other  parts  of  the  railroad  sys- 
tem. Such  a  spur  is  essentially  a  public  spur. 
Such  a  use  of  the  railroad  right  of  way  is 
essentially  a  public  use,  a  devotion  to  legiti- 
mate railroad  purposes. 

As  said  by  the  Supreme  Judicial  Court  of 
Maine,  in  a  case  involving  the  exercise  of 
the  right  of  eminent  domain:  "The  tests 
decisive  of  this  question  as  to  whether  a 
branch  track  of  this  character  is  to  be 
constructed  and  operated  for  public  or  pri- 
vate purxKises,  dedudble  from  the  great 
weight  of  authority  upon  the  question  in 
this  country,  are  these:  If  the  track  is  to 
be  open  to  the  public,  to  be  used  upon  equal 
terms  by  all  who  may  at  any  time  have  oc- 
casion to  use  it,  so  that  .all  persons  who 
have  occasion  to  do  ao  can  demand  that  they 
be  served  without  discrimination,  not  mere- 
ly by  permission,  but  as  of  right,  and  if 
the  track  is  subject  to  governmental  con- 
trol, under  general  laws,  as  are  the  main 
lines  of  a  railroad,  then  the  use  is  a  pub- 
lic one."  TJlmer  v.  Ldme  Rock  Railroad  Co., 
98  Me.  679,  67  AtL  1001.  66  I<.  R.  A  387. 

As  said  by  the  Supreme  Court  of  Utab: 
"The  test  is.  Will  any  and  aU  persons  and 
business  institutions  who  may  liave  occasion 
to  do  80  be  permitted  to  use  It?  That  Is, 
will  the  track  be  open  to  public  use  genenl- 
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ly?  If  80,  then  It  1»  a  pnblic  ntlllty."  Stock- 
dale  V.  Bio  Grande  Western  Ry.  Co.,  28 
Utab,  201,  209,  77  Pac.  849,  861. 

As  Bald  by  the  Supreme  Coort  of  Iowa: 
"And  we  think  that  It  makes  no  difference 
that  the  mlneowner  may  be  the  only  mem- 
ber of  the  public  who  may  have  occasion 
to  nae  the  way  after  It  has  been  established. 
The  character  of  a  way,  whether  It  Is  public 
or  private,  is  determined  by  the  extent  of 
the  right  to  use  It,  and  not  by  the  extent 
to  which  that  right  is  exercised.  If  all 
the  people  have  the  right  to  use  it,  it  Is  a 
public  way,  although  the  number  who  have 
occasion  to  exercise  the  right  is  very  small." 
Phnilps  T.  Wataon,  63  Iowa,  28,  33,  18  N. 
W.  659,  661. 

And,  as  said  by  the  Supreme  Court  of  the 
United  States:  "The  uses  for  which  the 
track  was  desired  are  not  the  less  public 
because  the  motive  which  dictated  its  loca- 
tion over  this  particular  land  was  to  reach 
a  private  Industry,  or  because  the  proprie- 
tors of  that  industry  contributed  In  any  way 
to  the  cost"  Halrston  v.  Danville  &  West- 
em  Railway  Co.,  208  V.  S.  598,  608,  28  Sup. 
Ct  331,  335  (52  L.  Ed.  637,  13  Ann.  Cas. 
1008). 

That  a  spur  track  intended  primarily  for 
the  Immediate  use  of  a  single  shipper,  but 
open  upon  reasonable  terms  to  the  use  of 
all  members  of  the  public  who  may  have  oc- 
casion to  use  it,  is  a  public  use  is  sustain- 
ed by  overwhelming  authority.  C.  &  N.  W. 
By.  Co.  V.  Morehouse,  112  Wis.  1,  87  N.  W. 
849,  56  L.  R.  A.  240,  88  Am.  St  Rep.  918; 
C,  B.  &  B.  R.  Co.  V.  Porter,  43  Minn.  627, 
46  N.  W.  75;  De  Camp  v.  Hlbemia  Ball- 
road  Co.,  47  N.  J.  Law,  43;  B.,  A.  &  P.  Ry. 
Co.  V.  M.  U.  Ry.  Co.,  16  Mont  604,  41  Pae 
232,  31  L.  R.  A  298,  50  Am.  St  Rep.  608; 
Chicago  Dock  Co.  v.  Garrity,  116  IlL  155,  3 
N.  B.  448;  Railway  Co.  v.  Petty,  57  Ark. 
359,  21  S.  W.  884,  20  li.  R.  A.  434;  Ket- 
tle River  Railroad  Co.  ▼.  Eastern  Ry.  Co.,  41 
Minn.  461,  43  N.  W.  469,  6  I*  R.  A  111; 
National  Docks  R.  R.  Co.  v.  Central  R.  R. 
Co.,  32  N.  J.  Eq.  755;  Hays  v.  Rlsher,  32 
Pa.  St  168;  Zirde  v.  Southern  By.  Co., 
102  Ya.  17,  45  S.  B.  802,  102  Am.  St 
Rep.  805. 

We  can  conceive  of  no  sound  reason  to 
hold  that  a  use  sufficiently  public  to  sus- 
tain the  exercise  of  the  delegated  sovereign 
power  of  eminent  domain  by  a  raUroad  com- 
pany to  acquire  a  right  of  way  as  for  a 
public  use  would  not  be  equally  a  public 
use  as  applied  to  a  use  for  the  same  pur- 
pose of  a  right  of  way  already  owned  by 
the  railroad  company.  It  is  merely  specious- 
ly correct  to  say  that  a  part  of  the  rail- 
road's right  of  way  Is  appropriated  to  the 
use  of  the  special  Industry.  If,  as  is  un- 
doubtedly true,  the  owner  of  the  given  In- 
dustry, as  a  member  of  the  pnblic,  has  a 
light  to  participate  In  the  public  service  to 
which  the  railroad  and  its  right  of  way  are 
devoted,  and  the  spur  when  built  is  open 


to  the  use,  on  equal  terms,  of  every  other 
member  of  the  public  who  may  desire  to  use 
it  then  the  part  of  the  tlj^t  of  way  so 
used  Is,  on  all  authority,  appropriated  to 
a  public  use. 

The  case  of  Healy  I<umber  Co.  t.  Morris, 
33  Wash.  490,  74  Pac.  681,  63  L.  R.  A.  820, 
90  Am.  St  Rep.  964,  has  no  application. 
That  case  merely  held  that  a  private  log- 
ging road  is  not  a  public  utility,  and  hence 
the  power  of  eminent  domain  cannot  be  ex- 
ercised In  aid  of  it  Under  a  later  statute 
(Rem.  &  Bal.  Code,  H  7106-7109),  authorlz- 
big  the  organization  of  logging  roads  with 
the  duty  of  general  transportation  of  logs 
and  other  timber  products,  such  a  road  Is 
held  to  be  a  public  utility,  though  its  pri- 
mary purpose  Is  to  conduct  its  own  busi- 
ness as  a  logging  company,  and  carry  Its 
own  products.  The  mere  fact  that  any 
member  of  the  public  may  require  the  trans- 
portation of  logs  over  the  load  on  reason- 
able terms  makes  of  It  a  public  utility 
and,  as  such,  capable  of  exercising  the  power 
of  eminent  domain.  State  ex  reL  Clark  v. 
Superior  Court  62  Wash.  612,  114  Paa  444. 
On  the  main  principle,  the  case  here  Is  an 
exact  parallel.  The  spur  track,  though  pri- 
marily Intended  for  the  use  of  the  appli- 
cant win,  when  constructed,  be  open  to  the 
use  of  any  member  of  the  public  desiring 
to  use  It  It  will  be  just  as  much  a  public 
spur  as  that  now  found  at  WhltUer.  Both 
will  be  subject  to  the  reasonable  use  of  the 
publla 

Such  a  side  track  as  that  contemplated  by 
the  statute  and  order  here  In  question  la.  In 
no  just  sense,  a  mere  private  convenience 
any  more  than  is  the  raUroad  Itself.  It  Is 
ancillary  to,  and  In  aid  of,  the  public  serv- 
ice. The  statute  proceeds  upon  the  Just 
and  reasonable  theory  that  as  a  part  of 
the  public  service  undertaken  by  a  common 
carrier,  there  is  a  duty  to  permit  every 
member  of  the  public,  at  the  entire  expense, 
but  also  at  the  least  expense  of  that  mem- 
ber, to  provide  the  means  Indispensable  to 
a  participation  In  the  public  service,  when- 
ever such  means  do  not  unreasonably  In- 
terfere with  the  general  service  or  opera- 
tion of  the  public  utility,  and  whenever  such 
means  so  provided  are  open  to  the  use  of 
the  public  on  equal  terms.  The  public  serv- 
ice Is  but  the  aggregate  of  the  service  ac- 
corded to  private  enterprises  and  Individu- 
als. Any  unreasonable  restriction  of  the 
service  as  to  any  Individual  Is  therefore  an 
unreasonable  Impairment  of  the  public  serv- 
ice. These  considerations  make  It  clear  that 
the  track,  when  built,  becomes  an  Integral 
part  of  the  public  utility,  a  portion  of  the 
railroad  system.  Nor  does  the  fact  that 
the  initial  cost,  both  of  materials  and  of 
the  construction  of  the  spur,  is  to  be  borne 
by  the  person  primarily  to  be  served  deprive 
the  spur  of  Its  essential  character  as  an  In- 
tegral part  of  the  public  utility.  This  does 
not  make  it  a  private  track,  nor  change  the 
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natare  of  its  nse.  Hnlrston  ▼.  DanvOle  ft 
Western  Ry.  Co.,  rapra.  Tbe  statute  ex- 
pressly  prohibits  such  a  result  by  provid- 
ing that,  subject  to  an  equitable  division  of 
the  initial  cost,  the  track  is  at  the  service 
of  the  public  as  much  as  is  any  other  part 
of  the  railroad  system.  The  owner  of  the 
Industry  primarily  served  has  no  control  over 
the  spur,  nor  any  interest  In  It  other  than 
the  right  of  being  served  by  It,  and  that  right 
Is  shared  equally  by  every  other  person  who 
may  desire  to  share  it  The  control  of 
tbe  railroad  company  over  It  is  as  com- 
plete as  over  any  other'  part  of  its  system, 
and  Is  subject  only  to  state  control  or 
regulation  under  the  general  laws. 

Only  one  court  of  last  resort,  so  far  as  we 
are  advised,  has  been  called  upon  to  consid- 
er the  validity  of  a  statute  slndlar  to  onrs. 
The  statute  of  Wisconsin  Is  like  that  of  this 
state  in  nearly  every  essential  particular 
save  that  under  it  the  railroad  may  be  re- 
quired, at  the  expense  of  the  applicant  for 
an  industrial  spur,  to  acquire  a  right  of  way 
for  the  spur  not  exceeding  two  miles  in 
length.  The  Supreme  Court  of  that  state,  in 
sustaining  the  statute,  uses  language  so  clear- 
ly applicable  to  our  own  statute  that  we 
quote  from  It  at  some  length:  "It  will  be  ob- 
served from  the  first  subdivision  of  the  sec- 
tion that  four  facts  must  coexist  before  a 
railroad  can  be  compelled  to  acquire  a  right 
of  way,  construct,  maintain,  and  operate  a 
spur  track,  namely:  (1)  The  spur  track  must 
not  exceed  two  miles  in  length;  (2)  it  must 
be  practically  indispensable  to  the  successful 
operation  of  the  existing  or  proposed  plant. 
Industry,  or  enterprise;  (3)  its  construction 
and  operation  must  not  be  unusually  unsafe 
and  dangerous ;  and  (4)  it  must  not  be  unrea- 
sonably harmful  to  public  Interest  The  Leg- 
islature has  delegated  to  the  Railroad  Com- 
mission the  power  to  determine  whether  or 
not  these  four  facts  coexist  If  the  'Com- 
mission finds  that  they  do,  then,  upon  the 
statute  being  complied  with,  the  railroad  is 
required  to  build  the  track,  otherwise  not 
The  exercise  of  such  power  by  the  Railroad 
Commission  Is  not  the  exercise  of  legislative 
power,  and  may  therefore  be  delegated  to  it 
State  ex  rel.  M.,  St  P.  &  S.  S.  M.  R.  Co.  v. 
Railroad  Commission,  137  Wis.  80,  117  N.  W. 
846;  Wayman  v.  Southard,  10  Wheat  1,  6 
Ll  Ed.  253;  State  ex  rel.  Kenosha  O.  &  E. 
Co.  V.  Kenosha  E.  Ry.  Co.  [145  Wis.  837]  129 
N.  W.  600.  PlalntlfCs  challenge  the  constitu- 
tionality of  the  statute  on  the  ground  that 
the  side  tracks  provided  for  are  private,  and 
that  land  taken  for  right  of  way  for  such 
side  tracks  is  taken  for  a  private  and  not  for 
a  public  use,  contrary  to  the  provisions  of 
section  13,  art  1,  of  the  Constitution  of  this 
state,  and  contrary  to  tbe  provisions  of  tbe 
fourteenth  amendment  to  the  Constitution 
of  the  United  States.  If  it  be  conceded  that 
the  side  tracks  are  private,  then  the  objec- 
tions raised  by  plaintiffs  must  be  deemed 


well  taken.  Bat  tbe  case  of  Chicago  ft 
Northwestern  Ry.  Co.  v.  Morehouse,  112  Wis. 
1,  87  N.  W.  849,  66  L.  R.  A.  240,  88  Am.  St 
Rep.  918,  negatives  such  a  concession.  It 
was  there  held  that  the  taking  of  land  for 
a  side  track  nnder  section  l&31a,  St  189S, 
was  a  taking  for  a  public  use,  even  tboogb 
the  side  track  ran  to  a  single  industry  and 
tbe  owners  thereof  were  to  bear  a  large  part 
of  the  expense.  •  •  •  Such  track  when 
built  becomes,  a  portion  of  the  trackage  of 
the  railroad.  The  fact  that  its  Initial  cost  is 
borne  by  the  party  primarily  to  be  served, 
with  provisions  for  sabsequent  equitable  di- 
vision of  sudi  cost,  does  not  make  it  a  pri- 
vate track,  nor  change  the  nature  of  its  nse. 
Over  it  the  products  of  the  industry  find 
their  way  into  the  markets  of  the  world,  and 
every  consumer  Is  directly  interested  in  tlie 
lessened  cost  of  such  products  resulting  from 
the  building  and  operation  thereof.  That 
these  products  are  supplied  by  a  single  own- 
er, or  by  a  Umlted  number  of  owners,  affects 
the  extent  and  not  the  nature  of  Its  nse— the 
track  is  none  the  less  a  part  of  tbe  avenue 
through  which  the  commodities  reach  the 
public.  Subject  to  tbe  equitable  division  of 
initial  cost,  the  track  is  at  the  service  of  the 
public  as  much  as  any  other,  and  It  consti- 
tutes an  integral  part  of  the  railroad  sys- 
tem. The  duty  to  maintain  and  operate  it 
rests  upon  the  railroad.  Except  that  It  is 
relieved  of  the  Initial  cost  of  right  of  way 
and  construction,  the  track  stands  in  the 
same  relation  to  it  that  any  other  portion  of 
its  track  does.  The  owner  of  the  industry 
obtains  no  interest  in  or  control  over  it  be- 
yond that  of  being  served  by  It  equally  wltli 
any  one  else  who  may  desire  to  use  it  And 
this  is  the  crucial  test  as  to  whether  or  not 
the  track  is  a  private  or  pnbllc  one.  If  it  li 
open  to  the  use  of  any  one  who  may  desire, 
upon  equal  or  equitable  terms,  and  is  subject 
to  state  control  under  general  laws,  it  is  a 
public  track,  irrespective  of  the  degree  of  the 
probability  of  any  one  else  using  it,  or  the 
extent  of  such  use.  Chicago  &  N.  W.  Ry.  Co. 
V.  Morehouse,  112  Wis.  1,  87  N.  W.  849,  56 
L.  R.  A.  240,  88  Am.  St  Rep.  918;  Ulnier  v. 
Lime  Rock  R.  Co.,  98  Me.  679,  57  Att.  1001. 
66  L.  R.  A.  387.  That  such  tracks  are  to  he 
open  to  tbe  use  of  the  public  generally  is 
clearly  evidenced  by  the  statute,  for  it  speaks 
of  the  Industry  primarily  to  be  served,  and 
makes  provision  for  others  securing  the  same 
service  by  sharing  in  the  Initial  cost,  thus 
evincing  a  clear  intent  to  subject  the  track, 
upon  equitable  terms,  to  the  use  of  any  one 
who  may  require  it  Its  operation,  too,  Is 
subject  to  state  control  under  general  laws, 
and  neither  the  railroad  nor  the  owner  of  the 
industry  can,  in  any  respect.  Interfere  with 
such  control."  Union  Lime  Co.  v.  Railroad 
Commission  [144  Wis.  523]  129  N.  W.  605, 
609,  610.  Every  element  found  by  the  Su- 
preme Conrt  of  Wisconsin  as  making  tbe  act 
constitutional,  namely,  indemnity,  reasonable- 
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nesB,  necessity,  safety,  rlgbt  of  public  use, 
compatibility  with  public  interest,  and  con- 
trol by  the  railroad  subject  only  to  state 
control,  la  provided  for,  safegaarded,  and 
guaranteed  by  our  own  statnte  and  the  or- 
der here  inyolved.  We  are  constrained  to 
hold  that  this  statute  is  not  violative  of  the 
due  process  of  law  clanse,  either  of  the  state 
or  of  ihe  federal  Constitution. 

[3]  3.  The  respondent  contends  that  the 
spur  ordered  wUl  interfere  with  interstate 
commerce,  and  hence  the  order  is  void  as  in 
conflict  with  section  8  of  article  1  of  the  fed- 
eral CkJnstitntion.  Whether  the  operation 
of  the  spur  will  so  interfere  is,  of  course,  a 
question  of  fact  We  have  examined  the 
evidence  with  care,  and  we  think  it  wholly 
fails  to  show  any  such  interference  with  the 
usual  and  ordinary  operation  of  the  road  as 
to  have  an  appreciable  effect  upon  Its  inter- 
state business.  The  Commission  found,  on 
what  we  deem  sufficient  evidence,  that  "such 
a  spur  Is  reasonable  and  practicable,  and  can 
be  put  into  operation  with  reasonable  safe- 
ty." The  trial  court  made  no  contrary  find- 
ing, but  tacitly  accepted  the  findings  of  the 
Commission  on  questions  of  fact.  There  is 
no  merit  in  the  argument  that  if  this  spur 
can  be  established,  then  every  industrial 
plant  along  the  road  may  rightfully  demand 
one.  The  answer  is,  of  course,  so  if  the  de- 
mand, after  a  hearing  on  notice,  be  found 
reasonable  in  view  of  all  surrounding  condi- 
tions. Including  safety  and  the  number,  prox- 
imlty,  and  accessibility  of  other  spurs,  and 
of  course  not  if,  on  such  hearing,  the  demand 
be  found  unreasonable  from  any  cause. 

The  order  of  the  Commission  is  sustained. 
The  Judgment  of  the  trial  court  is  reversed. 

CROW,  C.  J.,  and  PULLERTON,  MAIN, 
and  MORRIS,  JJ.,  concur. 


lOUNG  V.  YOUNG.     (Civ.  1354.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Nov.  14,  1U13.     Rehearing  Denied 
by  Supreme  Court  Jan.   13,  1914.) 

DivoBCE  (J  184*)— Appeal— CoNFLiOTiNO  Ev- 
iDBNCB— Findings  op  Tbial  Coubt. 

Findings  of  the  trial  court  on  conflicting 
evidence  in  an  action  for  divorce  will  not  be 
reversed  on  appeal,  where  there  la  some  evi- 
dence to  support  them. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  f i  570-573 ;   Dec.  Dig.  i  184.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  (3harles  Monroe,  Judge. 

Suit  by  James  F.  Young  against  Kittle  E. 
Young  for  divorce.  From  a  decree  denying 
the  relief  prayed  for,  plaintiff  appeals.  Af- 
firmed. 

Trask,  Norton  &  Brown,  of  Los  Angeles, 
for  appellant 

JAMES,  J.  Plaintiff  has  appealed  from  a 
Judgment  denying  him  a  decree  of  divorce; 


Defendant  did  not  make  answer  to  the  com- 
plaint, and  after  hearing  the  evidence  of- 
fered by  the  plaintiff,  and  other  evidence 
which  was  Introduced  upon  the  court's  owu 
motion.  Judgment  was  entered  denying  the 
relief  prayed  for. 

The  parties  to  the  action  were  married  in 
the  year  1882,  and  there  were  bom  to  them 
three  children,  the  youngest  of  whom  at  the 
time  this  action  came  on  for  trial  was  22 
years  of  age.  The  wife  was  of  the  age  of 
about  46,  and  was,  so  far  as  the  evidence 
showed,  with  the  exception  of  an  item  there- 
of which  will  be  noticed  later,  a  strong,  vig- 
orous, healthy  woman.  As  cause  for  divorce 
plaintiff  assigned  the  ground  of  extreme 
cruelty,  and  further  charged  that  defendant 
had  for  more  than  a  year  prior  to  the  com- 
mencement of  the  action  been  guilty  of  de- 
sertion by  reason  of  her  persistent  refusal 
to  have  reasonable  matrimonial  Intercourse 
with  him.  Without  dispute  at  all,  the  evi- 
dence showed  that  for  at  least'  seven  years 
the  defendant  had  refused  to  live  with  the 
plaintiff  as  his  wife,  although  during  the 
whole  of  that  time  he  had  contributed  to  her 
support,  and  had  in  fact  wholly  supported 
her  out  of  his  earnings  as  a  railway  con- 
ductor, which  amounted  to  about  the  sum 
of  $84  per  month.  While  the  plaintiff  was 
being  first  examined  as  a  witness,  the  trial 
Judge  inquired  of  him  as  to  whether  his 
wife  was  present  in  court,  and  he  replied 
that  she  was  not  Later  when  the  Judge 
stated  that  he  desired  to  have  the  defendant 
present  so  that  he  might  interrogate  her  and 
would  continue  the  hearing  for  the  purpose 
of  securing  her  presence,  the  plaintiff  then 
stated  that  she  was  In  court  This  conduct 
of  the  plaintiff  in  first  denying  that  his  wife 
was  present  and  afterwards  admitting  that 
she  was  In  the  courtroom  seems  to  have  had 
great  weight  in  determining  the  cause 
against  him,  although,  as  the  record  is  here 
presented,  there  appears  to  have  been  abun- 
dant excuse  for  the  plaintiff  in  first  asserting 
that  his  wife  was  not  in  the  courtroom.  She 
came  wearing  spectacles  which  she  was  not 
in  the  habit  of  wearing,  and  wore  a  veil  over 
her  face.  Plaintiff  in  explanation  of  his 
divergent  statements  told  the  court  that  he 
had  not  at  first  recognized  his  wife  In  that 
disguise,  and  her  own  daughter,  who  appear- 
ed to  be  more  favorably  disposed  toward 
her  mother  than  toward  the  plaintiff,  testi- 
fied to  the  same  effect — that  she  did  not  rec- 
ognize her  mother  when  she  first  looked 
about  the  courtroom.  The  wife  when  called 
as  a  witness  admitted  that  she  had  only 
had  the  spectacles  about  a  week  and  had 
never  during  the  whole  period  of  her  life 
prior  thereto  had  any  need  to  use  articles  of 
that  kind.  The  evidence  showed  a  most  pro- 
nounced state  of  Inharmony  existing  between 
plaintiff  and  defendant.  This  condition  was 
attributable  to  the  persistent  refusal  of  the 
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defendant  to  live  wltb  the  plaintiff  as  hia 
wife.  The  general  conduct  of  the  defendant 
toward  the  plaintiff  tended  to  show  that 
she  had  no  affection  for  him,  and  that  she 
merely  continued  to  occupy  the  home  which 
he  provided  In  order  that  she  might  be  thus 
supported  at  his  expense.  In  order  to  Jus- 
tify her  attitude  toward  her  husband,  after 
having  the  admission  drawn  from  her  on 
the  witness  stand  that  she  had  practically 
lived  separate  from  him  for  seven  years,  she 
testlfled  that  her  physical  condition  was  not 
such  as  to  permit  her  to  do  otherwise.  She 
further  said:  "I  am  never  free  from  a  wo- 
man's complaint."  This  testimony  furnished 
the  one  single  item  of  proof,  and  the  only 
item  of  proof,  upon  which  the  trial  Judge 
could  base  a  denial  of  the  plaintiff's  prayer 
for  relief.  As  contradicting  this  bare  asser- 
ti(m  of  the  defendant  as  to  her  physical  con- 
dition was  the  admission  made  by  her  that 
she  had  only  needed  the  services  of  a  physi- 
cian once  or  twice  during  a  period  of  many 
years ;  the  statement  of  a  ndghbor  who  tes- 
tlfled that  the  defendant  had  admitted  to  her 
that  she  was  not  acting  toward  plaintiff  as 
his  wife,  stating  as  her  reason  therefor  that 
she  "hated  him"  (defendant  first  said  that 
ahe  did  not  remember  whether  she  made  this 
statement,  but,  when  pressed  for  a  more 
positive  answer,  replied  that  she  had  not  so 
stated);  th^e  was  the  wife's  further  te»- 
tlmony  that  she  weighed  about  163  pounds, 
and  the  testimony  of  the  husband  that  she  bad 
never  had  any  severe  sickness  of  any  kind, 
and  had  never  placed  her  refusal  to  live  with 
him  as  his  wife  upon  the  ground  of  her  phys- 
ical inability  so  to  do.  Further,  when  de- 
fendant was  asked  whether  she  was  willing 
to  submit  herself  to  the  examination  of  a 
physlcan  to  be  selected  by  the  court,  she 
demurred,  and  the  court  then  interrupted 
and  said  that  he  would  not  order  such  ex- 
amination in  that  kind  of  a  case.  It  was 
upon  this  state  of  the  evidence  that  the  trial 
Judge  in  summing  up  said:  "They  are  con- 
flicting about  their  testimony.  So  far  as 
the  testimony  is  concerned,  I  don't  put  very 
much  credence  in  it,  from  the  fact  that  plain- 
tiff sat  here  on  the  witness  stand  and  said 
he  did  not  know  his  wife,  although  she  had 
a  thin  veil  on  and  glasses."  So  far  as  the 
matter  of  credibility  of  the  plaintiff  was 
concerned,  his  credibility  was  not  called  in 
question  as  to  any  of  the  main  facts  of  the 
case,  for  upon  such  there  was  no  dispute  of 
any  kind  whatsoever.  There  was  then  only 
the  statement  of  the  wife,  as  before  indi- 
cated, given  in  excuse  for  her  conduct,  that 
her  physical  condition  was  not  such  as  to 
make  a  closer  relation  with  h^r  husband  ad- 
visable. This  is  the  one  solitary  Issuable 
fact  upon  which,  considering  the  charge  of 
desertion,  there  can  be  said  to  have  been  a 
conflict.  The  rule,  however,  wlilch  precludes 
an  api)ellate  court  from  interfering  with  the 


concIusionB  of  a  trial  Judge  where  there  Is 
any  conflict  of  evidence  must  compel  beie 
an  order  afllrmlng  the  Judgment  Willie 
the  evidence  which  created  the  conflict  vpoa 
the  point  discussed,  as  presented  by  the  rec- 
ord, appears  meager  and  quite  unsaUsftfr 
tory,  and  wliUe  it  does  seem  that  die  trial 
Judge  allowed  the  fact  that  plalntlfl  did  not 
at  once  recognise  his  wife  in  the  courtroom 
to  influence  his  decision  on  the  main  issne, 
stUl  It  must  nevertheless  be  said  that  there 
was  some  evidence  which  sustains  the  Jndg- 
ment.  The  charge  of  extreme  cruelty  bas 
not  been  noticed  In  this  discussion,  and  aa 
to  that  charge,  it  Is  suffldeut  to  say  that 
the  evidence  offered  in  support  of  this  ooont 
in  the  complaint  was  of  such  a  nature  as  to 
entirely  warrant  the  trial  Judge  in  deter- 
mining that  cause  of  action  adversely  to 
plaintiff. 

For  the  reasons  stated,  the  Judgment  is 
affirmed. 

We  concur:   CONBBT,  P.  J.;    SHAW,  i. 


BALDWIN  T.  WALLS,  Town  Treasurer. 
(Civ.  1,141.) 

(District  Court  of  Appeal,  Third  District,  (3«]i- 
tomia.    Nov.  25,  1913.) 

Appeai,  and  Ebsob  (1102*) — Obdkbb  Appeal- 
able—Bulinq  OR  Dbkubseb. 

An  order  sustaining  defendant's  demurrer 
to  plaintiff's  amended  complaint  is  not  appeal- 
able, or  reviewable  except  on  appeal  from  a 
judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  68&-«98;  Dec.  Di(.  i 
102.*  J 

Appeal  from  Superior  Court,  Modoc  Coan- 
^;  Clarence  A.  Baker,  Judge. 

Action  by  G.  S.  Baldwin  against  Y.  C 
Walls,  as  Treasurer  of  the  Town  of  Altoras. 
From  an  order  sustaining  defendaut's  de- 
murrer to  plaintiff's  amended  complaint,  be 
appeals.     Dismissed. 

,C.  S.  Baldwin  and  N.  A.  Cornish,  both  of 
Alturas,  for  appellant  Jamison  &  Wylle,  of 
Alturas,  for  respondent 

BURNETT,  J.  The  notice  of  appeal  sped- 
fles  that  "plaintiff  C.  S.  Baldwin,  h:  the 
above-entitled  action,  hereby  api>eals  to  the 
Supreme  Court  of  said  state  of  California, 
from  the  order  of  the  superior  court  of  said 
county  of  Modoc,  sustaining  defendant's  de- 
murrer to  plaintiff's  amended  complaint  la 
said  action." 

It  is  well  settled  that  such  order  is  not 
appealable.  Code  Civ.  Proc.  {  939;  Agard  ▼. 
Valencia,  39  CaL  292;  Ashley  v.  Olmstead, 
64  Cal.  616;  Hadsall  ▼.  Case,  15  CaL.App. 
541,  115  Pac.  330.  As  stated  in  the  Agard 
Case:  "The  Judgment  is  itself  an  adjudica- 
tion upon  the  demurrer;  and  it  Is  only  from 
the  Judgment,  and  not  from  the  order  sns- 
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tainlng  tbe  demurrer,  that  the  plalntlfl  could 
anteal." 

The  purported  appeal  mnst  be  dismissed, 
and  it  Is  so  ordered. 

We  concur:    GHIPMAN,  P.  X;  HABT,  J. 


In    te   WILLIAMS'   ESTATE. 

WILLIAMS  et  aL   ▼.   McDOUGALD. 

(Cir.  1286.) 

CDiatrict  Court  of  Appeal,  First  District,  Cal- 

iforaia.    Not.  10,  1913.) 
Taxatiok    (I   895*)— Inhebitanok   Tax— As- 

8E88MCNT— PBIOB    TAX — DEDUCTION. 

Inheritance  Tax  Law  (St.  1911,  p.  713)  | 
1,  reqaires  that  the  tax  be  imposed  on  the 
transfer  of  any  property  b^  will  or  by  the  in- 
testate laws,  and  gubdivision  4  declares  that 
it  shall  be  imposed  on  tbe  market  value  of  such 
property.  Section  IS  provides  that,  in  esti- 
mating the  value  of  any  inheritance,  no  allow- 
ance shall  be  made  for  any  contingent  incum- 
brance, nor  on  account  of  any  contingency  on 
the  happening  of  which  the  estate  may  be 
abridged,  provided  that,  in  the  event  of  such 
incumbrance  taking  effect,  a  return  shall  be 
made  to  the  person  properly  entitled  thereto 
of  a  proportionate  amount  of  the  tax  on  ac- 
count of  the  incumbrance  for  so  much  as  shall 
reduce  the  same  to  the  amount  which  would 
have  been  assessed  on  account  of  the  actual  es- 
tate enjoyed.  Held  that,  where  a  testator  died, 
leaving  his  estate  to  his  widow,  who  was  sub- 
ject to  an  inheritance  tax  which  was  not  paid 
daring  her  life,  and  she  died,  leaving  an  estate, 
the  residuary  legatees  of  which  were  also  sub- 
ject to  an  inheritance  tax,  the  amount  of  tbe 
tax  chargeable  to  the  widow  should  be  deducted 
from  the  shares  of  the  devisees. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  U  1714-1721;   Dec.  Dig.  i  895.»] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  X  V.  CofTey,  Judge. 

Judicial  settlement  of  the  estate  of  Be- 
thanla  Dunbar  Williams,  deceased.  From 
an  order  on  the  application  of  John  B.  Mc- 
Dongald,  treasurer  of  the  City  and  County 
of  San  Francisco,  assessing  an  Inheritance 
tax  against  residuary  legatees,  Donald  Ward 
Williams  and  Harry  McFarland  Williams, 
they    appeal.    Reversed,'   with    instructions. 

Percy  B.  Towne,  of  San  Francisco,  for  ap- 
pellants. Hartley  F.  Peart,  of  San  Francis- 
co (U.  S.  Webb,  Atty.  Gen.,  of  counsel),  for 
respondent. 

RICHARDS,  J.  This  Is  an  appeal  from  an 
order  settling  an  Inheritance  tax  appraiser's 
report,  and  fixing  the  amount  of  the  inherit- 
ance tax  to  be  paid  by  the  appellants  as  the 
residuary  legatees  and  devisees  of  Bethanla 
Dunbar  WiUlams,  deceased. 

The  facts  are  these:  Abram  P.  WlUlams 
died  testate  in  the  dty  and  county  of  San 
Francisco  In  October,  1911,  leaving  a  will  by 
which  he  devised  his  entire  estate  to  his 
widow,  Bethanla  Dunbar  Williams.  This 
will  was  duly  admitted  to  probate,  and  the 
widow  was  appointed  executrix  thereof,  and 
continued  to  serve  as  such  until  her  death. 


in  April,  1912.  She  also  left  a  will,  of  which 
Donald  Ward  Williams,  one  of  the  appel- 
lants herein,  was  named  and  thereafter  duly 
appointed  executor,  and  in  which  will,  after 
numerous  legacies,  the  said  Donald  Ward 
Williams  and  Harry  McFarland  Williams 
were  named  as  the  residuary  legatees  of  her 
estate.  An  Inheritance  tax  was  dniy  ap- 
praised upon  the  estate  of  Abram  P.  Wil- 
liams, and  fixed  at  the  net  sum  of  $18,475.03, 
chargeable  against  Bethanla  Dunbar  Wil- 
liams as  the  sole  devisee  of  the  estate,  which 
said  sum  was  paid  by  Donald  Ward  Williams 
as  administrator  vrlth  the  will  annexed  of  the 
estate  of  Abram  P.  Williams,  deceased.  The 
residuary  Interests  of  Donald  Ward  Williams 
and  Barry  McFarland  Williams  being  also 
subject  to  an  inheritance  tax,  the  appraiser, 
John  M.  Burnett,  in  September,  1912,  pro- 
ceeded to  appraise  and  fix  such  tax ;  and.  In 
so  doing,  declined  to  deduct  from  his  ap- 
praisement of  the  market  value  of  said  in- 
terests of  said  residuary  devisees  the  amount 
of  the  first  inheritance  tax,  namdy,  the  sum 
of  $18,47S.03,  but,  on  the  contrary,  fixed  the 
amount  of  their  inheritance  tax  at  a  sum 
$3,695  in  excess  of  what  It  would  have  been  if 
such  first  Inheritance  tax  had  been  deducted. 
This  report  the  lower  court  adopted,  and, 
from  its  order  approving  the  same,  this  ap- 
peal has  been  taken. 

The  sole  question  before  the  court  for  de- 
cision is  this :  Where  a  testator  dies,  leaving 
his  estate  to  a  devisee,  who  Is  subject  to  an 
Inheritance  tax,  and  he  also  dies,  leaving  In 
turn  an  estate,  the  residuary  devisees  of 
which  are  also  subject  to  an  inheritance 
tax.  Is  the  first  inheritance  tax  to  be  de- 
ducted by  the  appraiser  from  the  amount  of 
the  second  estate  upon  which  such  second  In- 
heritance tax  is  to  be  computed? 

This  question  would  have  been  a  simple 
one  If  Bethanla  Dunbar  Williams  had  in  her 
lifetime  paid  the  Inheritance  tax  of  $18,475.03 
appraised  against  her  as  the  sole  devisee  of 
Abram  P.  Williams,  deceased ;  and  it  would 
seem  to  be  immaterial  whether  she  had  so 
paid  it  personally,  and  out  of  her  individual 
funds,  or  whether  she  had  paid  It  as  execu- 
trix of  the  estate  of  her  husband,  and  out  of 
the  funds  of  the  estate  of  which  she  was  tbe 
sole  devisee,  and  as,  under  the  law,  she  was 
entitled  and  even  'bound  to  do.  Inheritance 
Tax  Law  1911,  i  1,  subd.  4;  Stats.  1911,  p. 
713.  It  would  seem  obvious  that,  had  she 
done  this  before  her  death,  the  amount  of 
this  inheritance  tax  so  paid  could  never  have 
come  within  the  range  of  consideration  as  a 
part  of  the  estate  of  the  devisees  of  Bethanla 
Dunbar  Williams.  The  mere  fact  that  Be- 
thanla Dunbar  Williams  died  before  paying 
the  Inheritance  tax,  which  she  was  bound  to 
pay  as  a  condition  precedent  to  receiving  her 
Interest  in  the  estate  of  Abram  P.  Williams 
as  the  sole  devisee  thereof,  and  which  tax 
was  a  fixed  charge  and  lien  upon  her  devisa- 
ble interest  in  the  estate,  ought  not  to  change 
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the  nile,  for  the  simple  reason  tbat  in  dtber 
event  her  devisees  could  never  be  entitled  to 
receive  any  portion  of  the  said  sum  of  $18,- 
475.03,  which  had  already  and  before  her 
death  been  laid  hold  upon  and  sequestered  by 
law  for  the  payment  of  said  tax. 

The  foregoing  chain  of  reasoning  is  sus- 
tained and  strengthened  by  an  examination 
of  the  inheritance  tax  law  and  the  cases 
which  have  undertaken  to  construe  its  terms. 

Section  1  of  the  Inheritance  tax  law  re- 
quires that  the  tax  shall  be  imposed  upon  the 
transfer  of  any  property  by  will  or  by  the  in- 
testate or  homestead  laws  of  the  state,  and 
subdivision  4  of  the  same  section  provides 
"that  the  tax  so  Imposed  shall  be  upon  the 
market  value  of  such  property."  In  a  very 
early  case  it  was  held  tbat  the  universal 
standard  of  value  for  purposes  of  taxation  is 
the  amount  of  money  which  can  he  realized 
by  a  sale  of  the  property  in  the  open  market. 
State  V.  Moore,  12  Gal.  66.  This  Is  also  the 
Code  rule  for  admeasuring  the  value  of  prop- 
erly in  actions  for  damages  for  Its  wrongful 
conversion.    Glv.  Code,  SS  3353,  3354. 

Measured  by  this  rule  the  market  value  of 
property  which  one  receives  by  Inheritance  or 
devise  should  be  the  cash  price  for  which  it 
could  be  sold  in  the  open  market,  and,  if 
this  be  true,  it  would  be  idle  to  argue  that  the 
value  of  a  devisee's  interest  in  an  estate 
would  not  in  any  sale  thereof  be  discounted 
to  the  extent  of  any  outstanding  Inheritance 
tax  lien  against  it 

But  the  inheritance  tax  law  goes  further, 
and  in  section  16  provides  that:  "In  estimat- 
ing the  value  of  any  estate  or  interest  in 
property,  to  the  beneficial  enjoyment  or  pos- 
session whereof  there  are  persons  or  corpora- 
tions presently  endtied  thereto,  no  allowance 
shall  be  made  on  account  of  any  contingent 
incumbrance  thereon,  nor  on  account  of  any 
contingency  upon  the  happening  of  which  the 
estate  or  property,  or 'some  part  thereof  or 
interest  therein  may  be  abridged,  defeated  or 
diminished,  provided,  however,  that  In  the 
event  of  such  incumbrance  taking  eflfect  as  an 
actual  burden  upon  the  interest  of  the  bene- 
ficiary, or  in  the  event  of  the  abridgement, 
defeat  or  diminution  of  said  estate  or  prop- 
erty or  interest  therein  as  aforesaid,  a  re- 
turn shall  be  made  to  the  person  properly  en- 
titled thereto  of  a  proportionate  amount  of 
such  tax  on  account  of  the  Incumbrance  when 
taking  effect,  or  so  much  as  will  reduce  the 
same  to  the  amount  which  would  have  been 
assessed  on  account  of  the  actual  duration  or 
extent  of  the  estate  or  interest  enjoyed. 
Such  return  of  cash  shall  be  made  in  the 
manner  provided  by  section  12  hereof  upon 
order  of  the  court  having  Jurisdiction." 

Section  12  of  the  inheritance  tax  law  fur- 
ther provides :  "Whenever  any  debts  shall  be 


proven  against  the  estate  of  a  decedent  after 
the  payment  of  legacies  or  distribution  of 
property  from  wtaldi  the  said  tax  has  been 
deducted  or  upon  which  it  has  been  paid,  and 
a  refund  is  made  by  the  legatee,  devisee,  heir 
or  next  of  Un,  a  proportion  of  the  tax  8o 
deducted  or  paid  shaU  be  repaid  to  him  by 
the  executor,  administrator,  or  trustee,  U  the 
said  tax  has  not  been  paid  to  the  county 
treasurer  or  to  the  state  treasurer,  or  by 
said  county  treasurer,  or  said  state  treasurer, 
•    •    •    if  it  has  been  so  paid." 

From  these  sections  of  the  act,  the  plain 
implication  arises  that,  in  ihaklng  his  ap- 
praisement of  the  market  value  of  devised 
or  inherited  property,  the  aiHiraiser  is  to  al- 
low for  and  deduct  from  the  value  of  sndi 
property  all  ripened  liens,  fixed  charges,  and 
proven  debts  outstanding  against  it  This  Is 
evidently  the  view  taken  by  our  Supreme 
Court  in  the  Estate  of  Kennedy.  157  Cal.  517, 
lOS  Pac.  280,  29  L.  B.  A.  (N.  S.)  428,  wherein, 
after  a  careful  review  of  practically  all  of 
the  cases  cited  by  respective  counsel  in  their 
briefs  herein,  the  court  says:  "The  provi- 
sions of  our  tax  act  clearly  show  that  the  tax 
imposed  thereby  is  one  solely  upon  the  dev- 
isee, legatee,  or  heir,  and  one  upon  him 
only  as  to  such  property  as  he  actually  tikes 
on  distribution  as  devisee,  legatee,  or  heir. 
It  would  be  a  most  absurd  and  inequitable 
provision  that  imposed  a  tax  on  one  for  tlie 
privilege  of  succeeding  as  heir,  devisee,  or 
legatee  to  certain  property  of  the  decedent 
where  the  very  property  to  which  he  is  so 
held  to  succeed  is  lawfully  diverted  by  the 
probate  court  to  other  purposes,  and  never 
can  be  distributed  to  him." 

It  would  seem  to  be  equally  absurd  and  un- 
just to  refuse  to  allow  for  and  deduct  from 
the  value  of  the  share  of  the  devisee  of  an 
estate  the  amount  of  an  inheritance  tax 
which  had  been  affixed  to  sold  property  while 
it  was  part  of  a  preceding  estate,  and  which 
was  a  lien  npou  it  and  which  the  executor  or 
administrator  of  the  former  estate  was  boond 
by  law  to  pay,  and  which  could  therefore 
never  come  into  the  possession  or  enjoyment 
of  the  devisee. 

This  was  what  was  done  in  the  present 
case.  We  think  the  order  of  the  court  ap- 
proving the  report  of  the  appraiser  was  e^ 
roneous,  and  should  be  reversed,  with  in- 
structions to  the  court  to  enter  an  order  as- 
sessing and  fixing  the  market  value  of  the 
property  of  the  appellants  subject  to  the  in- 
heritance tax  herein,  and  the  amount  of  snch 
tax  to  which  the  same  is  liable,  in  conformity 
with  the  views  expressed  in  this  opinion; 
and  it  is  so  ordered. 
* 

We  concur:  LENNON,  P.  J.;  KEEBI- 
GAN,  J. 
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PEOPLB  T.  HOBVATH.    (Or.  471.) 

(District  Coart  of  Appeal,  First  District,  Cal- 
ifornia.   Not.  20«  1913.) 

1.  indictiocnt  and  infobiiation  ({  154*)— 
Objbction— Waives. 

Under  the  express  proTision  of  Pen.  Code,  I 
1012,  an  objection  to  the  indictment  ott  the 
{rround  of  its  defect  in  form  or  its  uncertainty 
18  waived  by  the  absence  of  a  demurrer  thereto. 
[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  601;  Dec.  Dig. 
{  154.*] 

2.  Rape   (|  SO*)  —  Suffioierot  or   Indict- 

KENT. 

An  indictment  for  rape,  drawn  in  substan- 
tial compliance  with  Pen.  Code,  {  261,  defining 
that  offense,  is  sufficient. 

-[E2d.  Note.^For  other  cases,  see  Rape,  (3ent 
Dig.  {§  23.  25:   Dee.  Dig.  i  20.*] 

8.  Cbiminai,   EiAW   (J  lllfl*)  —  Appkal  —  As- 
signments or  Erbob. 

Where  the  record  wholly  fails  to  show  al- 
leged prejudicial  remarlcs  during  argument,  or 
any  objection  thereto  at  the  time,  or  any  re- 
quest for  instruction  to  disregard  it,  an  assign- 
ment of  error  in  failinp  to  instruct  the  jury 
thereon  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2927-2930;    Dec.  Dig.   | 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Wm.  P.  Lawlor,  Judge. 

Geza  Horvath  was  convicted  of  rape,  and 
lie  appeals.    Affirmed. 

Frank  Schilling,  of  San  Francisco,  for  ap- 
pellant Attorney  General  Webb  and  C.  M. 
FIcItert,  Dist  Atty.,  and  Edward  A.  Cunba, 
Asst.  Dist  Atty.,  both  of  San  Francisco,  for 
the  People. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  of  conviction  of  the  defendant  of 
the  crime  of  rape. 

Appellant  contends  that  the  information 
Is  insufficient  In  the  several  particulars  set 
forth  in  the  briefs  of  his  counsel  upon  this 
appeal.  No  demurrer  was  presented  to  the 
Information,  and. the  first  objection  to  either 
its  form  or  substance  was  that  contained  In 
appellant's  application  under  section  1247 
of  the  Penal  Code  for  a  transcription  of  the 
record,  wherein  the  appellant,  in  stating  the 
KTonuds  of  his  appeal,  asserts:  First,  that 
the  Information  does  not  substantially  con- 
form to  the  requirements  of  sections  950 
and  052  of  the  Penal  Code ;  and,  second,  that 
the  facts  stated  in  said  Information  do  not 
constitute  a  public  offense. 

[1]  In  the  absence  of  a  demurrer,  the  first 
of  these  objections  must  be  held  to  have  been 
waived  (Pen.  Code,  i  1012);  and,  as  to  the 
second  objection,  we  find  it  to  be  without 
merit 

[21  The  Information  is  drawn  in  substan- 
ilal  compliance  with  section  261  of  the  Penal 
Code,  which  has  always  been  held  sufilcient 
in  this  state.  People  v.  Burlce,  34  Ol.  661 ; 
People  V.  Rangod,  112  Cal.  669,  44  Pac.  1071. 

The  next  objection  of  the  appellant  is  that 


the  evidence  is  not  -suflJclent  to  snpport  the 
verdict  of  the  jury.  We  are  convinced  from 
an  examination  of  the  reporter's  transcript 
of  the  evidence  that  this  contention  Is  also 
devoid  of  merit,  and  that  the  defendant  was 
properly  convicted  upon  the  evidence  present- 
ed to  the  Jury,  unless  we  shall  find  that  the 
court  committed  some  prejudicial  error  of 
law  during  the  course  of  the  trial. 

[)]  As  to  the  alleged  errors  of  law  in  rul- 
ing upon  the  admission  of  evidence  and  in 
tbe  instructions,  which  are  specified  in  the 
appellant's  brief,  we  find  that  they  are  all 
trivial  and  in  the  main  not  sustained  by  the 
state  of  the  record;  and,  as  to  tbe  assert- 
ed error  of  the  court  in  falling  to  Instruct 
the  Jury  to  disregard  certain  alleged  preju- 
dicial remarks  of  the  district  attorney  dur- 
ing the  argument  of  the  case,  tbe  record  ut- 
terly falls  to  show  what  such  remarks  were, 
or  that  any  objection  was  made  to  them  at 
the  time,  or  that  any  request  for  an  Instruc- 
tion to  the  Jury  to  disregard  them  was  ever 
made. 

The  Judgment  is  afllrmed. 


We  concur; 
GAN,  J. 


LENNON,    P.   J.;     KERRI- 


DENNEN  V.  JASTRO.     (Qv.  1,325.) 

(District  Court  of  Appeal,  Second  District, 
California.  Nov.  17,  1913.  Rehearing  De- 
nied by  Supreme  Court  Jan.  16,  1914.) 

1.  Elections   (J  ie4*)— Contest— "Baixot." 

A  "ballot"  IB  a  single  piece  of  paper  con- 
taining the  names  of  candidates  and  the  of- 
fices for  which  they  are  designated. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §  140;    Dec.  Dig.  g  164.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  680,  681 ;   voL  8,  p.  7587.] 

2.  Elections  (J  269»)—Ballots— Invalidity. 

Where  an  irregularity  in  the  printing  of 
the  names  on  a  ballot  renders  the  ballot  void, 
there  is  no  election,  and  the  remedy  is  not  by 
a  contest  as  between  the  two  Ughest  candi- 
dates. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  fS  245,  246;   Dec.  Dig.  i  269.*] 

3.  Elections  (8  172*)— Ballot— Pbepakahon 
—Fobm-Statotes— Duplication  of  Naue 
or  Candidate. 

Pol.  Code,  i  1107,  specifies  the  form  of 
ballot,  and  declares  that  in  the  same  line  in 
which  the  name  of  the  candidate  is  printed,  and 
at  the  right  of  the  name,  or  immediately  below 
it,  shall  be  printed  the  designation  of  the  polit- 
ical party  or  parties  by  which  the  candidate 
has  l>een  nominated.  Held  that,  though  such 
section  impliedl.v  prohibits  the  printing  of  the 
name  of  a  candidate  of  two  political  parties 
more  than  once,  yet  such  requirement  is  direc- 
tory only,  and  a  failure  to  comply  therewith 
does  not  invalidate  the  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §  146;    Dec.  Dig.  i  172.*] 

Appeal  from  Superior  Court,  Kern  County; 
J.  J.  Trabucco,  Judge. 

Election  contest  by  C.  L.  Dennen  against 
H.  A.  Jastro.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 


-*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexe* 
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B.  li.  Foster,  of  Bakersfield,  for  appellant. 
Borton  &  Tbelle,  of  Bakersfield,  for  respond- 
ent 

SHAW,  J.    This  is  an  election  contest 

At  the  general  election  held  In  Kern  coun- 
ty on  November  5,  1912,  H.  A.  Jastro  was  a 
candidate  for  supervisor  of  the  Fifth  super- 
visorial district  of  said  county,  having  been 
duly  nominated  by  both  the  Republican  and 
Democratic  parties  of  said  district  His  op- 
ponent for  election  was  J.  J.  Fitzpatrick,  who 
ran  as  an  Independent  candidate.  The  con- 
test is  brought  pursuant  to  sections  1111  to 
1127,  Code  of  ClvU  Procedure,  and  prosecut- 
ed by  plaintlCC  as  a  duly  qualified  elector  of 
the  district  wherein  said  election  was  held. 
Its  purpose,  according  to  the  prayer  of  the 
complaint,  is  to  have  the  declaration  of  the 
board  of  supervisors  of  Kern  county,  where- 
in it  declared  that  H.  A.  Jastro  was  the  duly 
elected  supervisor  of  said  district,  held  Il- 
legal and  void,  and  the  certificate  of  election 
issued  by  the  clerk  of  said  district  to  Jas- 
tro canceled  and  annulled,  and  have  J.  J. 
Fitzpatrick  declared  the  duly  elected  super- 
visor of  said  district  for  the  term  commenc- 
ing January  1,  1913. 

It  is  conceded  that  in  form  the  general 
ballot  supplied  by  the  county  clerk  to  the 
voters  of  said  district  complied  in  all  re- 
spects with  the  law,  save  and  except  that  up- 
on all  of  the  ballots  used  in  said  district,  and 
under  the  designation  "Supervisor,  Fifth  Su- 
pervisor District,"  the  name  of  the  contestee 
was  printed  twice  thereon,  as  follows:  "H. 
A.  Jastro,  Democrat"  under  which,  and  sep- 
arated by  a  line,  was  "H.  A.  Jastro,  Repub- 
lican," and  in  eacb  case  followed  by  the  re- 
quired voting  square.  The  name  "J.  J.  Fitz- 
patrick, Independent"  was  likewise  printed, 
followed  by  the  required  voting  square.  No 
question  is  raised  as  to  the  identity  of  per- 
sons; it  being  stipulated  that  the  H.  A.  Jas- 
tro whose  name  appears  upon  the  ballot  as 
the  Democratic  candidate  and  the  H.  A.  Jas- 
tro whose  name  appears  thereon  as  the  Re- 
publican candidate  were  and  are  one  and  the 
same  person. 

The  sole  ground  urged  by  appellant  for  a 
reversal  is  that  the  name  of  Jastro  should 
have  been  printed  upon  the  ballot  once  only, 
followed  by  the  designation  of  the  political 
parties  by  which  he  was  nominated,  thus: 
"H.  A.  Jastro,  Democrat  Republican,"  and 
that  under  the  provisions  of  sections  1197 
'  and  1211,  Political  Code,  as  amended  in  1911, 
the  printing  of  contestee's  name  upon  the 
ballot  In  the  manner  stated  rendered  the  bal- 
lot void. 

[1,2]  "A  ballot  is  a  single  piece  of  paper 
containing  the  names  of  the  candidates  and 
the  offices  for  which  they  are  designated" 
(People  v.  Holden,  28  Cal.  123);  and,  If  this 
Irregularity  in  the  printing  of  the  names  ren- 
dered the  ballot  void,  as  suggested  by  appel- 
lant  then  It  must  necessarily   follow,   we 


think,  that  there  was  no  election  of  a  super- 
visor, and  the  remedy  must  have  been  other 
than  that  here  followed,  wherein  contestant 
seeks  to  have  Fitzpatrick  declared  the  duly 
elected  supervisor  upon  a  ballot  claimed  to 
be  void.  However  this  may  be,  we  are  of  the 
opinion  that  the  case  should  upon  the  merits 
be  determined  against  contestant 

[3]  Under  section  1196  of  the  Political 
Code,  It  was  the  duty  of  the  county  derk  to 
provide  the  printed  ballots  for  use  at  the 
election.  Section  1197  specifies  the  form  of 
ballot  and,  among  other  things,  provides 
that  "in  the  same  line  in  which  the  name  of 
the  candidate  is  printed  and  at  the  right  of 
the  name,  or  immediately  below  the  name  if 
there  shall  not  be  sufficient  space  to  the  right 
thereof,  shall  be  printed  •  *  •  the  des- 
ignation of  the  political  party  or  parties  hj" 
or  on  behalf  of  "which  sndi  candidate  has 
been  nominated.  •  •  •  The  name  of  the 
candidate,  and  the  designation  of  the  politi- 
cal party  or  parties  by  which  he  has  been 
nominated  shall  be  printed  in  a  space  one- 
half  Inch  In  depth,  and  shall  be  defined  by 
light  horizontal  ruled  lines."  Section  1211, 
Political  Code,  provides  that  "in  canvassin; 
the  votes  any  ballot  which  is  not  made  as 
provided  in  this  act  shall  be  void." 

While  there  Is  no  positive  mandate  in  the 
statute  against  the  name  of  a  candidate  ap- 
pearing upon  a  ballot  more  than  once.  It  nay 
be  conceded  that  it  was  the  intention  of  the 
Legislature,  as  expressed  in  said  section  1197. 
that,  where  a  candidate  is  the  nominee  of 
two    or    more    political    parties,    his    name 
should  appear  upon  the  ballot  but  once,  fol- 
lowed by  appropriate  words  designating  him 
as  the  candidate  of  such  parties,  and  that 
therefore  the  ballot  in  question  was  Irregu- 
lar In  form.     This  provision,  however,  lite 
many  other  minute  directions  contained  in 
section  1197,  since  it  does  not  go  to  the  sub- 
stance or  necessarily  affect  the  result  of  the 
election,  and  is  not  essential  to  the  validity 
thereof,  should  be  held  directory  only.   More- 
over, the  Irregularity  in  the  printing  of  the 
ballot  was  due  to  inadvertence  or  mistake  of 
those  officers  whose  duty  it  was  to  prepare 
and  print  It    The  voters  had  nothing  to  do 
with  the  matter.    "A  ballot  cast  by  an  elec- 
tor in  good  faith  should  not  be  rejected  for 
failure  to  comply  with  the  law  In  matters 
over  which  the  elector  had  no  control,  such 
as  the  exact  size  of  the  ticket  the  precise 
kind  of  paper,  or  the  particular  Chancter  of 
type  or  heading  used."     McCrary  on  EIe^ 
tlons,  I  538;    Kirk  ▼.  Rhoads,  46  Cal  39$; 
People  V.  Holden,  28  Cal.  124.    A  failure  to 
comply  with  some  technical  direction  of  the 
statute,  where  due  alone  to  mistake  or  inad- 
vertence on  the  part  of  those  whose  doty  It 
is  to  prepare  and  furnish  the  ballot  should 
not  disfranchise  the  entire  vote  of  the  dis- 
trict and  vitiate  the  election,  unless  it  be 
made  to  appear  that  by  reason  of  the  irreg- 
ularity the  result  was  different  from  what  It 
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wonid  otherwise  hare  been,  or  that  It  pre- 
vented the  voter  from  freely,  fairly,  and  hon- 
estly expressing  his  choice  of  the  candidate 
for  the  office.  People  v.  Los  Angeles,  133 
GaL  346,  65  Paa  749;  Ini^is  v.  Shepherd,  67 
Cal.  469,  8  Pac.  6;  People  t.  Holden,  supra; 
Murphy  v.  City  of  San  Lois  Obispo,  119  Gal. 
624,  51  Pac.  1085,  39  L.  R.  A.  444;  Mnrphy 
▼.  Curry,  137  Cal.  479,  70  Pac.  461,  69  L.  R. 
A.  97.  The  two  cases  last  cited  we  deem  par- 
ticularly applicable  to  the  facts  of  the  case 
at  bar.  There  is  nothing  in  the  record  indi- 
cating that  the  result  of  the  election  was  in 
any  manner  affected  by  the  fact  that  Jastro's 
name  appeared  upon  the  ballot  as  "H.  A. 
Jastro,  Democrat,"  and  "H.  A.  Jastro,  Re- 
publican." The  election  was  a  fair  and  hon- 
est expression  of  choice  of  the  voters  of  the 
district  whereby  each  of  2,000  itersons  voted 
once  only  for  the  contestee.  Whether  they 
voted  for  him  «s  a  Donocrat  or  as  a  Repub- 
lican was  ImmaterlaL 
The  judgment  Is  affirmed. 

We  concur:   CONRET,  P.  J.;   JAMES,  J. 


PEOPLE  T.  DADMUN.    (Or.  810.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Nov.  19,  1913.  Rehearing  Denied 
by  Supreme  Court  Jan.  17,  1914.) 

liAaaarx  (|  5*)— What  CoNBrrruTUs— "Wbit- 

TSn    INBTBUIIBNT"  —  IFNOKLITKitED    DEED  — 

"Obaro  Labcent." 

Pen.  Code,  S§  484,  487,  provides  that  the 
felonioDB  stealing  of  the  pergonal  property  ot 
another,  exceeding  $50  in  value,  constitateB 
grand  larcenv.  Section  492  declares  that,  if 
the  thing  stolen  consists  of  any  written  instra- 
ment,  the  amount  of  money  due  thereon  or 
secured  to  be  paid  thereby,  or  whidi  may  be 
collected  thereon,  or  the  value  of  the  property 
the  title  to  which  is  shown  thereby,  is  the  value 
of  the  thing  stolen.  Beld,  that  an  nndelivered 
deed  executed  to  accused  was  not  a  written  in- 
strument within  section  492,  since  the  use  of 
the  word  as  to  contracts  and  deeds  of  convey- 
ance implies  a  delivery,  without  which  the 
document  is  inoperative  for  any  purpose;  and 
hence  snch  a  deed  was  not  the  subject  of  lar- 
ceny. 

[Ed.  Mote. — For  other  cases,  see  Larceny, 
Cent  Dig.  U  11-17;   Dec.  Dig.  i  6.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  pp.  7544-7546.] 

Appeal  from  Superior  Court,  San  Diego 
County ;  W.  A.  Sloane,  Judge. 

L.  R  Dadmun  was  indicted  for  grand  lar- 
ceny of  an  undelivered  deed,  and,  from  a 
judgment  sustaining  a  demurrer  to  the  in- 
dictment, the  People  appeaL    Affirmed. 

U.  S.  Webb,  Atty.  Oen.,  George  Beebe,  Dep- 
uty Atty.  Gen.  (H.  S.  Utley,  Dist.  Atty.,  of 
San  Diego,  of  counsel),  for  the  People.  E. 
S.  Torrance,  of  San  Diego,  for  respondent. 

SHAW,  J.  An  indicttnent  presented  by  the 
grand  jury  ag;alnst  defendant  charged  him 
with  grand  larceny  in  that  it  is  alleged  that 
he  "did  willfully,  unlawfully,  and  feloniously 


steal  and  carry  away  a  certain"  grant  deed 
signed  and  acknowledged  by  one  George  W. 
Webb,  wherein  defendant  was  named  as 
grantee,  which  deed,  if  proi>erly  delivered, 
was  sufficient  In  form  and  substance  to  con- 
vey to  defendant  the  title  of  Webb  to  the 
property  described  therein,  alleged  to  be  of 
the  value  of  110,000,  which  "grant  deed  and 
the  said  property  therein  described  and  the 
title  to  which  was  thereby  shown  and  con- 
veyed," as  alleged,  "was  then  and  there  the 
property  of  said  George  W.  Webb,  and 
which  said  deed  was  "a  written  instrument 
showing  and  conveying  the  title  to  certain 
real  property"  therein  described. 

The  sustaining  of  defendant's  demurrer 
followed  by  Judgment  thereon,  from  which 
the  people  appeal,  presents  the  question  as 
to  whether  or  not  the  stealing  of  a  grant 
deed  by  one  named  therein  as  grantee  (the 
value  of  the  property  described  therein,  and 
not  the  value  of  the  deed,  being  alleged)  con- 
stitutes grand  larceny.  The  contention  of 
appellant  is  that  the  indictment  charges  the 
offense  of  grand  larceny  under  and  pursuant 
to  the  provisions  of  section  492  of  the  Penal 
Code,  which  is  as  follows:  "If  the  thing 
stolen  consists  of  any  evidence  of  debt,  or 
other  written  instrument,  the  amount  of 
money  due  thereupon,  or  secured  to  be  paid 
thereby,  and  remaining  unsatisfied,  or  which 
in  any  contingency  might  be  collected  there- 
on, or  the  value  of  the  property  the  title  to 
which  is  shown  thereby,  or  the  sum  which 
might  be  recovered  in  the  absence  thereof, 
is  the  value  of  the  thing  stolen."  This  sec- 
tion does  not  purport  to  define  any  offense, 
but  merely  prescribes  a  rule  of  evidence  for 
ascertaining  and  fixing  the  value  of  the  arti- 
cle stolen.  The  offense,  as  defined  by  section 
484  of  the  Penal  Code,  consists  in  "the  feloni- 
ous stealing,  taking,  carrying,  leading,  or 
driving  away  the  personal  property  of  an- 
other." When  the  property  thus  taken  is  of 
a  value  exceeding  $50,  it  constitutes  grand 
larceny.  Section  487,  Pen.  Code.  If  it  be  of 
a  value  of  less  than  $50,  unless  the  act  falls 
within  the  provisions  of  subdivlsionB  1  and 
2  of  said  section  487,  it  is  petit  larceny.  The 
value  of  the  article  stolen,  as  alleged  in  the 
indictment,  fixes  the  grade  of  the  offense. 

If  the  deed  was  delivered,  and  respondent 
insists  that  such  fact  is  implied  from  the 
allegation  that  it  "showed  and  conveyed 
title  to  the  real  property  therein  described," 
then  of  course  no  offense  is  charged.  On 
the  other  hand,  assuming  the  deed  was  not 
delivered,  was  it  "a  written  instrument" 
within  the  meaning  of  those  words  as  used 
in  the  section  quoted?  If  not,  then  it  follows 
that  the  stealing  of  the  deed  was  merely 
the  unlawful  taking  of  an  article  having  no 
value  other  than  that  of  the  paper  and  labor 
performed  in  writing  thereon,  the  value  of 
which  is  not  stated.  In  Hoag  v.  Howard,  55 
CaL  564,  the  word  "instrument,"  as  used  in 
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the  Codes,  Is  defined  as  "some  written  paper 
or  instrument  signed  and  delivered  by  one 
person  to  anotlier,  transferring  tbe  title  to 
or  creating  a  lien  on  property,  or  giving  a 
light  to  a  debt  or  duty."  This  definition  Is 
quoted  with  approval  in  Foorman  v.  Wallace, 
75  Cal.  555,  17  Pac.  680,  and  Warnock  v. 
Harlow,  96  Cal.  307,  31  Pac.  166,  31  Am.  St 
Bep.  209.  The  term  "written  Instrument" 
means  a  written  document  delivered  with 
the  intention  that  It  shall  take  effect  in  ac- 
cordance with  its  purpose,  as  shown  by  the 
language  used  therein.  The  use  of  the  word 
with  respect  to  contracts  and  deeds  of  con- 
veyance of  real  estate  Implies  a  delivery, 
without  which  the  document  is  inoperative 
for  any  purpose.  Sections  1626  and  1054, 
Civ.  Code.  Since  the  document  was  not  de- 
livered, It  was  not  a  written  instrument,  but 
merely  a  piece  of  paper  with  writing  thereon, 
ineffectual  and  inoperative  for  the  purpose 
of  conveying  the  property  described  therein. 
It  appears  the  Legislature  recognized  the 
fact  that  documents  and  writings  inoperative 
for  want  of  delivery  could  not,  in  the  ab- 
sence of  positive  law,  be  the  subject  of  lar- 
ceny as  "written  instruments,"  for  section 
491  of  the  Penal  Code  provides :  "All  the  pro- 
visions of  tills  chapter  apply  where  the  prop- 
erty taken  is  an  Instrument  for  the  payment 
of  money,  evidence  of  debt,  public  security, 
or  passage  ticket,  completed  and  ready  to  be 
issued  or  delivered,  although  the  same  has 
never  been  issued  or  delivered  by  the  makers 
thereof  to  any  person  as  a  purchaser  or  own- 
er." In  this  enumeration  of  undelivered  in- 
struments which  are  made  the  subject  of  lar- 
ceny deeds  are  not  designated  therein,  and 
applying  the  maxim  that  "the  expression  of 
one  thing  excludes  another,"  they  should 
not  be  included  among  the  undelivered  in- 
struments to  which  the  provisions  of  the 
section  are  said  to  apply. 

The  provision  of  the  New  York  Code  (Pe- 
nal Law  [Consol.  Laws,  c.  40]  {  1303)  with 
reference  to  larceny  of  written  instruments, 
while  almost  identical  with  our  own,  is  more 
favorable  to  respondent's  contention  in  that 
the  New  lork  statute  describes  the  instru- 
ment as  one  "being  the  transfer  of  or  evi- 
dence of  title  to  any  property,"  and  provid- 
ing that  the  value  of  the  article  stolen  shall 
be  deemed  "the  value  of  the  property  trans- 
ferred or  affected,  or  tbe  title  to  which  Is 
shown  thereby."  In  the  case  of  People  v. 
Stevens,  38  Hun,  62,  the  question  involved 
the  alleged  larceny  from  the  maker  thereof 
of  a  written  instrument  consisting  of  the 
satisfaction  of  a  mortgage,  and  it  was  there 
held  that  the  act  of  taking  did  not  constitute 
larceny  for  the  reason  that  an  undelivered 
instrument  of  such  nature  is  not  tbe  subject 
of  larceny.  In  discussing  the  question  the 
court  said:  "It  is  the  general  rule  that,  to 
constitute  larceny  of  a  written  instrument, 
the  paper  must  be  effective  and  operative 


when  taken.  Was  this  instrument  effective 
and  operative  for  any  purpose  when  the  de- 
fendant acquired  the  possession?  I  think 
not  It  had  never  been  delivered,  nor  was  it 
intended  to  be  used  for  the  purposes  thet^ 
mentioned  until  the  performance  of  certain 
things  thereafter  to  take  place  The  debt  it 
was  intended  to  secure  remained  unpaid. 
The  possession  of  the  paper  by  the  defendant 
did  not,  nor  did  its  record,  and  could  not  in 
law,  release  the  debt  nor  discharge  the  land 
from  the  mortgage  lien.  Until  the  inatni- 
ment  was  delivered  to  some  one  by  the  mak- 
er for  the  uses  and  purposes  expressed  there- 
in, it  possessed  no  value  and  was  not  person- 
al property,  in  the  sense  and  meaning  of 
that  term  as  defined  by  the  statute.  The  In- 
strument although  complete  in  form  and 
bearing  the  signature  of  the  mortgagee,  and 
duly  acknowledged,  ready  to  be  delivered  and 
used  accoi-ding  to  its  design,  coold  not  while 
in  this  state,  be  the  subject  of  larceny." 
The  facts  in  the  case  at  bar  are  almost  iden- 
tical with  those  under  discussion  by  the  New 
Tork  court,  and  the  language  is  peculiarly 
applicable  thereto.  See,  also.  People  r. 
Loomls,  4  Denio  (N.  T.)  380. 

Counsel  for  appellant  in  support  of  their 
contention  dte  cases  from  other  Jnrlsdictiong, 
but  an  examination  of  the  statutes  upon 
which  such  decisions  are  based  shows  that 
they  have  no  application  to  cases  arising  un- 
der the  provisions  of  our  Code.  Thus,  in  a 
Missouri  case,  defendant  was  indicted  under 
a  section  of  the  Code  of  that  state  which 
provided  that  the  felonious  taking  of  any  in- 
strument in  writing  which  was  the  act  of 
another  constituted  larceny,  and  the  court 
there  held  that  the  question  of  the  delivery 
of  the  deed  was  immaterial. 

The  deed  herein  alleged  to  have  been  stol- 
en, as  shown  by  the  indictment  had  never 
been  delivered,  and  hence  was  not  a  "writ- 
ten instrument"  within  the  meaning  of  sec- 
tion 492  of  tbe  Penal  Code.  Defendant  ac- 
quired no  title  to  the  property  therein  de 
scribed,  nor  under  the  drcumstances  could 
it  be  considered  competent  evidence  of  an; 
right  whatsoever  vested  in  him  by  the  same. 

The  Judgment  is  afQnued. 

We  concur:  CONRET,  P.  J.;  JAMBS;  J. 


BMERZIAN  V.  ASATO.     («▼.   Uei.) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.    Nov.  15,  1913.) 

1,  SPBonro  Pbbfobkawce  (S  68*)— Naturs  of 

CONTaACT— PKBaONAL  Pbofebtt— Saxe. 
Where,  on  breach  of  a  contract  to  grow 
and  sell  nursery  orange  trees,  it  appeared  that 
trees  filling  the  description  in  the  contract 
could  be  bought  and  sold  in  the  market  and 
that  plaintiff  could  be  fully  compensated  in 
damages,  he  could  not  maintain  a  suit  for  spe- 
cific performance;  it  being  presumed  tbat 
breach  of  an  agreement  to  sell  personal  prop- 


*For  otlier  eases  we  same  tonic  and  lecUon  NUMBER  In  Dec  Die  *  Am.  DUf.  Ker-Ko.  Berlw  *  R«p'r  IndexM 


Digitized  by  LjOOQIC 


CaL) 


EMERZIAN  V.  ASATO 


1073 


ert;  can  be  relieved  by  pecuniary  compensation, 
as  provided  by  Civ.  Code,  |  3387. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  199;    Dec.  Dig.  i  68.*] 

2.  SPBOino  Pbbfoucakoe  (i  78*)  — Natdbk 
OF  Contract— Pebsonal  Sekvices. 

Under  tlie  express  provisions  of  Civ.  Code, 
I  33£K),  a  contract  to  render  personal  services 
cannot  be  specifically  enforced. 

[Bi.  Note. — For  otlier  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  206-208;  Dec.  Dig.  { 
73.*] 

3.  Injunction  (§  59*)  —  Specific  Pkbfoem- 
ANCE  (§  73*)— Subjects  of  RELUcr— Sales 
to  Thibd  Peeson. 

Where  defendant  contracted  to  care  for 
and  sell  certain  nursery  orange  trees  to  plain- 
tiff, plaintiff,  on  defendant's  breach  of  such  con- 
tract, could  not  enjoin  defendant  from  selling 
the  trees  to  another,  nor  could  he  compel  him 
to  perform  personal  service  in  holding  and  car- 
ing for  the  trees,  and  to  "ball"  them  when  de- 
livered I  plaintiff's  sole  remedy  being  to  go  in- 
to the  open  marliet  and  buy  similar  trees  and 
■ue  defendant  for  damages. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Die.  U  114-116,  128;  Dec  Dig.  t  59:* 
Specific  Performance,  Cent  Dig.  §§  ^06-208; 
Dec.  Dig.  I  73.*] 

4.  Trial  (§  391*)— FiNDiNoa— Issues. 

Where  plaintiff  sued  defendant  for  specific 
performance  of  a  contract  to  care  for  and  sell 
to  plaintiff  a  quantity  of  nursery  orange  trees, 
defendant,  though  having  pleaded  specific  de- 
nials, was  also  entitled  to  rely  on  his  offer  to 
perform  the  contract;  and,  plaintiff's  refusal 
to  accept  performance,  and  such  defense  having 
been  pleaded  and  evidence  having  been  intro- 
duced to  support  the  same,  it  was  error  for  the 
court  to  omit  to  make  any  finding  with  refer- 
ence thereto. 

LBd.  Note.— For  other  cases,  see  TriaA  Cent. 
Dig.  {  914 ;   Dec  Dig.  f  891.*} 

Appeal  from  Superior  Court,  Freauo  Conn- 
(7;   Geo.  B.  Church,  Judge. 

Suit  for  specific  performance  by  Karl 
Ehuerzian  against  Sosel  Asato.  Judgment 
tor  plalntlfl,  and  defendant  appeals.  Re- 
rersed. 

Geo.  Cosgrave,  of  Fresno,  for  appellant 
W.  D.  Crlcbton  and  C.  E.  Bonestell,  both  of 
Fresno,  for  respondent 

CHIPMAN,  P.  J.  This  Is  an  action  to  en- 
force the  specific  performance  of  a  written 
contract  to  deliver  certain  (nursery)  orange 
trees ;  to  enjoin  defendant,  during  the  pend- 
ency of  the  action,  from  disposing  of  said 
trees  otherwise  than  as  provided  in  said  con- 
tract; for  damages  resulting  from  defend- 
ant's failure  to  properly  care  for  said  trees ; 
and  for  such  further  relief  as  may  be  prop- 
er In  the  premises. 

A  jury,  called  to  try  the  Issues  of  fact, 
returned  a  general  verdict  for  the  defendant 
On  motion  of  plaintiff  the  court  set  aside  the 
verdict  and  gave  Its  decision  In  favor  of 
plaintiff. 

The  contract  of  which  spedflc  performance 
was  sought  was  entered  Into  June  8,  1909,  by 
which  first  party  (plaintiff)  agreed  to  buy  and 
second  party  (defendant)  agreed  to  sell  "4,- 
000  Washington  orange  trees,  more  or  less, 


for  the  sum  of  twenty-flve  cents  per  tree  as 
follows,  to  wit:  Party  of  the  second  part  will 
Immediately  at  his  place  of  business  In  the 
town  of  Centervllle,  Fresno  county,  Califor- 
nia, proceed  to  put,  cultivate  and  care  for 
said  orange  trees  for  a  period  of  one  year 
from  date,  whereon,  and  of  which  time,  party 
of  the  first  part  wUl  select  from  the  body  of 
the  orange  trees,  so  grown  by  the  party  of 
the  second  part  4,000  orange  trees,  all  of 
which  must  be  good  strong  healthy  trees  and 
over  two  feet  high,  after  which  time  party  of 
the  first  part  shall  pay  the  party  of  the  sec- 
ond part  reasonable  value  for  any  services 
necessary  to  care  for  said  trees  for  one  year 
more,  whereby  on  and  In  the  month  of  June, 
1911,  said  party  of  the  second  part  agrees 
carefully  and  In  a  workmanlike  manner  to 
ball  the  said  trees  and  place  the  same  In  prop- 
er condition  to  be  delivered  to  party  of  the 
first  part  Party  of  the  first  part  to  arrange 
the  sacks  suflSclent  for  said  balling  and  party 
of  the  first  part  agrees  to  pay  party  of  sec- 
ond part  sum  of  twenty-five  dollars  cash  on 
execution  and  delivery  of  this  agreement,  the 
sum  of  one  hundred  dollars,  on  or  before 
ninety  days  from  date,  the  remainder  of  the 
purchase  price  to  be  paid  when  the  said 
trees  are  accepted  and  delivered  to  the  party 
of  the  first  part" 

In  plalntlfTs  second  amended  and  supple- 
mental complaint  it  Is  further  shown :  That 
defendant  planted  4,000  orange  trees  pursu- 
ant to  said  contract,  and  proceeded  to  care 
for  the  same;  that,  in  June,  1910,  plaintiff 
was  ready  and  willing  "to  select  from  the 
body  of  the  orange  trees  so  grown  by"  de- 
fendant; but  that  none  of  said  trees  were 
over  one  foot  high,  and  "defendant  request- 
ed plaintiff  to  wait  another  year  to  make  such 
selection,"  defendant  to  continue  the  care  of 
the  same,  "to  all  of  which  plaintiff  agreed" ; 
that.  In  Jane,  1911,  plainttft  selected  2,600 
from  among  said  4,000  trees,  and  agreed  to 
take  the  same  provided  defendant  would  cul- 
tivate and  care  for  the  same  until  the  month 
of  March,  1912,  and  It  was  then  agreed  oral- 
ly that  the  trees  should  remain  In  the  ground, 
defendant  to  continue  to  care  for  them  until 
March,  1912,  and  that  plaintiff  and  defend- 
ant should  enter  Into  a  written  contract  mod- 
ifying the  terms  of  the  original  agreement,  ex- 
tending the  time  one  year,  and  thereafter  de- 
fendant refused  to  sign  said  agreement,  and 
refused  to  cultivate  or  care  for  said  trees, 
or  to  deliver  them  or  any  of  them,  and 
threatened  to  sell  to  other  parties;  that 
plaintiff  has  at  aU  times  been  ready  and 
willing  to  pay  the  reasonable  value  of  de- 
fendant's services  In  and  about  the  planting 
and  cultivating  said  trees,  and  has  fully  per- 
formed all  the  conditions  of  said  agreement 
by  him  agreed  to  be  performed;  that  defend- 
ant has  failed  to  care  for  said  trees,  by 
reason  whereof  and  by  reason  of  damage 
from  frost  many  have  died;   that  the  price 
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agreed  to  be  paid  was  Just  and  adequate, 
and  that  In  the  event  plaintiff  should  "be  un- 
able to  obtain  said  trees,  he  will  be  damaged 
in  the  snm  of  $4,000,  by  reason  of  the  fact 
that  he  will  be  hereafter  unable  to  purchase 
trees  of  the  same  character  as  those  agreed 
to  be  furnished  to  him  by  defendant,  at  less 
than  $1.00  each  in  the  open  market";  that 
defendant  la  Insolvent  and  "jinhiP  *•"  '•""P""'^ 
In  rflamages  to  a  !^">*9T  '"^"'  *^*'""  *^>^ 
Wherefore  plaintiff  prays  the  decree  of  the 
court  directing  defendant  to  deliver  said  trees 
to  plaintiff  as  provided  In  said  contract; 
that  defendant  be  enjoined  from  disposing 
of  any  portion  of  said  trees  otherwise  than 
as  provided  in  said  contract;  "that  defend- 
ant l>e  compelled  to  pay  such  damages  as 
may  result  from  his  failure  to  properly  care 
for  and  cultivate  said  trees,"  and  for  such 
other  relief  as  may  be  proper  in  the  prem- 
ises. 

Defendant  denied  the  material  averments 
of  the  complaint  except  as  to  the  making  of 
the  contract  of  1908;  denied  that  the  price 
was  adequate  or  Just  or  reasonable;  genled 
his  insolvency,  and  alleged  that  he  was  re- 
sponsible for  any  Judgment  plaintiff  might 
recover;  alleged,  as  a  further  defense,  that 
plaintiff  refused  to  pay  him  for  work  done 
after  June,  1910;  that  plaintiff  failed  to 
furnish  sacks  for  balling  said  trees;  and  that, 
in  June,  1911,  and  again  on  December  13, 
1911,  defendant  duly  offered  all  of  the  trees, 
as  required  by  the  terms  of  his  contract,  and 
plaintiff  then  and  there  refused  to  accept 
them,  or  to  pay  defendant  the  reasonable 
value  of  his  services.  By  way  of  cross-com- 
plaint defendant  alleged  that  plaintiff  re- 
fused. In  June,  1911,  and  again  on  December 
18, 1911,  to  accept  the  orange  trees  mentionetl, 
and  by  reason  thereof  defendant  was  dam- 
aged in  the  sum  of  $500. 

The  court  found  the  facts  much  the  same 
as  alleged  in  the  amended  complaint  With 
regard  to  the  oral  agreement  of  1910  and 
the  agreement  of  June,  1911,  to  enter  into  a 
written  agreement,  the  court  found  that  de- 
fendant refused  to  sign  said  latter  agree- 
ment, or  to  receive  any  money,  and  refused 
to  deliver  any  of  the  trees  at  any  time  to 
plaintiff,  "and  has  ever  since  refused  to  per- 
form the  terms  of  either  of  said  agreements 
to  be  by  him  performed." 

In  Its  decree  the  court  adjudged  as  fol- 
lows: "First  That  plaintiff  is  entitled  to 
have  and  receive  from  defendant  the  2,600 
orange  trees  selected  by  plaintiff  in  June, 
1911,  from  the  body  of  the  orange  trees  be- 
ing grown  by  defendant  in  or  near  the  town  of 
CentervUle,  county  of  Fresno,  state  of  Cali- 
fornia, as  specified  in  the  written  contract 
set  forth  in  the  complaint  Second.  That 
plaintiff  furnish  sacks  sufficient  to  ball  said 
trees.  Third.  That  defendant  thereupon  ball 
the  same  in  careful  and  workmanlike  man- 
ner, and  place  the  same  in  proper  condition 
to  be  delivered  to  plaintiff  and  deliver  the 


same  to  him.  Fourth.  That  thereupon  plain- 
tiff pay  to  defendant  the  sum  of  25  caits 
for  each  tree  delivered,  and  the  further  gnm 
of  $40  for  expenses  incurred  in  the  care  of 
said  trees  from  June,  1911,  and  the  smn  ot 
$10  being  the  rental  value  of  the  land  upon 
which  the  same  were  being  grown,  from  Jnne, 
1911.  Fifth.  In  the  event  that  the  defendant 
shall  be  unable  to  deliver  2,600  trees  by  lea- 
son  of  any  injury  which  has  been  snffered 
since  June,  1911,  the  defendant  shaU  deliver 
other  trees  of  a  quality  and  size  equal  to 
those  selected  by  plaintiff  in  June,  1911,  in- 
stead thereof,  or  shall  pay  to  plaintiff  for 
such  shortage  at  the  rate  for  which  simiUr 
trees  can  be  bought  at  or  near  the  same  place. 
Sixth.  In  the  event  that  the  parties  hereto 
cannot  agree  as  to  the  number  of  trees  injnr- 
ed,  or  the  amount  of  injury  done,  if  any,  or 
the  size  or  quality  of  trees  offered  in  lieu  of 
injured  trees,  or  the  price  of  sndi  trees  as 
defendant  shall  fail  to  deliver,  an  aivUcatton 
may  be  made  to  this  court  for  the  appoint- 
ment of  a  referee  to  hear  and  determine  such 
matters,  and  this  case  is  left  open  for  such 
purpose.  Seventh.  The  defendant  is  enjoined 
from  disposing  of,  or  dealing  with  said  trees 
in  any  manner  other  than  herein  provided." 

Appellant  makes  the  following  points:  (1) 
That  the  case  Is  not  one  where  specific  per- 
formance can  be  adjudged;  (2)  the  evidence 
does  not  support  the  findings,  and  the  find- 
ings do  not  support  the  Judgment;  (3)  flie 
court  had  no  jurisdiction  to  set  aside  tbe 
verdict,  because  It  was  stipulated  by  the 
parties  that  a  general  verdict  should  be  had 
in  the  case ;  (4)  there  was  no  adequate  con- 
sideration for  the  contract ;  (5)  there  was  a 
failure  to  find  on  material  issues.  We  do 
not  think  it  necessary  to  consider  all  these 
points. 

[1,  2]  It  seems  to  us  that.  In  view  of  the 
undisputed  facts  and  on  the  face  of  the 
pleadings,  findings,  and  decree.  It  Is  appar- 
ent that  plaintiff  may  be  fuUy  compensated 
In  damages,  and  that  his  remedy  is  at  law 
only.  There  is  a  presumption  that  the  breach 
of  an  agreement  to  transfer  personal  proper- 
ty can  be  relieved  by  pecuniary  compensa- 
tion. Civ.  Code.  §  3387.  And  where  the 
breach  of  a  contract  to  transfer  personal 
property  can  be  thus  compensated,  an  in- 
junction cannot  be  granted  to  prevent  the 
breach.  Code  Civ.  Proc.  i  526,  snbd.  4.  Per- 
formance of  an  obligation  to  render  personal 
service  cannot  be  specifically  enforced.  Civ. 
Code,  i  3390.  Commenting  upon  sections 
3387  and  3389  of  the  Civil  Code,  Mr.  Justice 
Henshaw  said,  in  Clock  v.  Howard  &  Wllcoz 
Colony  Co.,  123  CaL  1,  6,  66  Pac.  713,  714 
(43  iL.  R.  A.  199,  69  Am.  St  Rep.  17):  "It  ie 
to  be  remembered  that  equity,  designed  but 
to  supplement  the  deficiencies  of  the  law,  will 
withhold  its  aid  where  the  law  affords  fall 
redress.  For  both  these  classes  of  cases, 
then — that  is  to  say,  for  those  where  the  law 
is  Baffident,  and  for  those  where  equity  Is 
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seek  legal  redresa" 

"In  general  a  conrt  of  equitable  Jurisdic- 
tion will  not  decree  the  specific  performance 
of  contracts  relating  to  chattels  because 
there  is  not  any  specific  quality  In  the  indl- 
vldnal  articles  which  gives  them  special 
ralue  to  the  contracting  party,  and  their 
money  value  recovered  as  damages  wiU  en- 
able him  to  purchase  others  in  the  market  of 
the  like  kind  and  quality."  Pomeroy  on  Con- 
tracts, Specific  Performance,  {  11. 
ftf  the  personal  property  has  a  market  val- 
ue, is  bought  and  sold  in  the  open  market, 
and  has  no  special  or  unique  value,  the 
remedy  at  law  is  sufficient,  since  with  the 
unpaid  purchase  money  and  the  moneys  re- 
covered by  action  the  vendee  can  buy  in  the 
open  market  property  of  the  same  character 
as  that  contracted  for,  if  the  vendor  is  In 
fault;  likewise,  where  the  vendee  Is  in 
fault,  the  vendor  may  sell  in  the  open  mar- 
ket and  the  purchase  price  obtained,  together 
with  his  damages,  vrill  furnish  fall  compensa- 
tion. In  such  cases  specific  performance  is 
denied^  3  Page  on  Contracts,  I  1629.  Mr. 
Page  gives,  as  a  common  lllnstration  of  the 
denial  of  spedflc  performance,  cases  where, 
thoQgh  the  remaining  facts  are  sufficient  to 
Justify  such  equitable  relief,  the  contracts  In- 
volve continuous  duties  of  a  personal  nature 
(Id.,  I  1633);  a  principle  embodied  In  section 
3390  of  our  Civil  Code. 

We  do  not  think  the  present  case  famishes 
an  exception  to  these  general  principles  and. 
governed  by  them,  we  do  not  see  how  we  can 
sustain  the  Judgment 

The  undisputed  facts  here  are  that  orange 
trees  (In  nursery)  were  bought  and  sold  In 
the  open  market,  where  this  contract  was 
made,  and  had  a  market  value.  Defendant 
himself  had  several  thousand  trees,  besides 
the  group  of  4,000  mentioned.  In  an  adjoining 
nursery  from  which  plaintiff  could  have 
selected  sudi  trees  as  hU  contract  called  for, 
but  declined  to  do  so.  The  contract  does 
not  refer  to  any  particular  group  of  trees. 
Other  persons  in  the  neighborhood  were 
growing  orange  trees  for  market,  and  testi- 
fied to  their  market  value  It  Is  beyond  dis- 
pute that  plaintiff  could  have  gone  Into  the 
opoi  market  at  Centervllle  and  purchased 
all  the  trees  he  required.  The  complaint  so 
allies  and  states  the  market  price.  His 
allegation  of  defendant's  Insolvency  was  not 
supported  by  any  evidence,  nor  was  this  Is- 
sue found  upon  by  the  court  Defendant 
alleged  his  ability  to  meet  any  pecuniary  de- 
mand of  plaintiff,  and  nothing  appeared  to 
call  It  in  question.  It  was  shown  that,  in 
June,  1911,  defendant  refused  to  enter  Into 
tbe  contract  to  bold  and  care  for  the  trees 
until  the  following  ^arch,  and  in  effect  then 
and  there  repudiated  his  original  contract 
except  to  allow  plaintiff  to  take  the  2,600 
wblcb  he  said  he  was  willing  to  select 
Plalntur  Insisted  that  defendant  should  hold 


Marcn,  and  that  a  written  agreement  should 
be  signed  to  that  effect  Defendant  refused 
to  sign  the  agreement  and  hence  it  was  not 
obligatory'  upon  him.  Fuller  v.  Reed,  38  Cal. 
99 ;  Spinney  v.  Dowllng,  108  CaL  666,  41  Pac. 
797. 

[I]  Plaintiff's  cause  of  action  accrued  then 
and  there.  But  there  arose  no  right  of  ac- 
tion to  enjoin  defendant  from  disposing  of 
trees;  nor  to  compel  him  to  perform  personal 
service  by  holding  and  caring  for  them,  and 
to  "ball"  them  when  delivered.  PlaintifTs 
right  was  simply  to  go  Into  the  open  market 
and  buy  the  trees  required  by  him  and  bring 
his  action  against  defendant  for  damages. 
If  there  had  been  no  Washington  (navel) 
orange  trees  available,  and  plaintiff  could 
not  therefore  supply  his  needs  of  this  partic- 
ular kind  of  tree,  and  It  had  appeared  that  de- 
fendant could  supply  them,  there  might  have 
been  some  ground  for  holding  defendant  to 
the  specific  performance  of  his  agreement 
But  no  such  state  of  facts  was  alleged  nor 
proven.  We  cannot  see  that  this  case  is  any 
different  from  that  where  a  farmer  agrees 
to  sell,  but  afterwards  refuses  to  deliver,  a 
certain  number  of  tons  of  alfalfa  hay  or  oth- 
er product  of  his  farm  of  which  there  la  an 
abundance  to  be  purchased  In  the  open  mar- 
ket In  such  a  case  we  do  not  think  it  would 
for  a  moment  be  contended  that  the  vendee 
could  go  Into  an  equity  court  and  restrain 
this  farmer  from  selUng  his  hay  to  some  oth- 
er person,  compel  him  to  irrigate  or  otherwise 
care  for  it  and  bale  and  deliver  it  to  the 
vendee  at  some  future  time.  Nor  do  we  think 
that  In  such  an  action  as  the  present  one 
could  the  vendee  "have  a  referee  appointed 
to  hear  and  determine"  questions  of  disagree- 
ment as  to  the  Injury  done  to  the  trees,  the 
number  of  trees  injured,  their  size  and  qual- 
ity, and  the  price  should  defendant  fail  to 
deliver  them,  as  the  decree  provides,  for  all 
which  purposes  the  case  was  left  open. 

Respondent  cites  36  Cyc.  566,  as  follows: 
"A  court  of  equity,  therefore,  will  not  un- 
less there  Is  some  special  reason,  spedflcal- 
ly  enforce  a  contract  for  the  sale  of  ordinary 
articles  of  commerce" — and  claims  that  by 
the  agreement  of  June,  1911,  plaintiff  ac- 
quired a  special  proprietary  interest  in  the 
trees,  and  the  agreement  "established  a  sort 
of  trust  relationship  between  plaintiff  and 
defendant"  We  have  seen  that  the  so-call- 
ed agreement  of  June,  1911,  was  to  have 
been  reduced  to  writing,  which  was  not 
done;  defendant  refusing  to  execute  It  But 
had  defendant  agreed  to  these  new  terms,  we 
cannot  see  that  it  would  have  changed  the  re- 
lationship of  the  parties  from  that  of  ordi- 
nary vendor  and  vendee,  or  have  given  plain- 
tiff any  proprietary  interest  In  the  trees,  or 
made  defendant  his  trustee  in  respect  to 
them. 

Attention  has  been  called  to  the  failure 
to  find  upon  the  Issue  of  Insolvency.    In  the 
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cases  dted  by  respondent  Insolvency  was  a 
material  factor.  InsolTcncy  of  itself  is  not 
a  ground  of  equitable  Interference,  but,  as 
said  by  Mr.  Justice  Thompson,  in  HeUman 
V.  Union  Canal  Co.,  87  Pa.  100,  referred  to 
In  livesly  v.  Johnston,  45  Or.  30,  76  Pac.  946, 
cited  by  respoudent:  "In  balancing  cases, 
it  is  a  consideration  that  gives  preponderance 
to  the  remedy."  In  the  present  case  it  was 
alleged,  and,  we  think,  was  a  controlling  fac- 
tor and  should  have  been  proven  and  found 
by  the  court. 

[4]  While  the  defendant  depended  upon 
his  defenses  raised  by  his  specific  denials,  he 
also  had  the  right  to  rely  upon  his  offer  to 
perform  his  part  of  the  contract  and  plain- 
tiff's refu.sal  to  accept  performance.  There 
was  evidence  that  the  parties  met  at  the 
nursiery  by  agreement,  in  December,  1911, 
for  the  purpose  of  settling  their  differences. 
There  was  evidence  that  defendant  offered  to 
let  plaintiff  select  the  trees  from  the  4,000 
patch,  and,  if  he  could  not  find  enough  there 
of  the  quality  called  for  in  the  contract,  he 
could  take  from  the  other  groups  of  6,000 
or  7,000,  as  to  which  there  was  evidence  that 
a  majority  of  them  were  good,  strong, 
healthy  trees,  not  injured  at  all  by  frost 
When  the  case  went  to  the  Jury  the  court 
instructed  them  as  follows :  "But  If  you  find 
from  the  evidence  that  the  defendant  did  in 
July,  1011,  or  in  December,  1911,  offer  in 
good  faith  to  the  plaintiff  to  perform  all  the 
terms  of  the  contract  to  be  performed,  and 
that  plaintiff  refused  to  accept  performance, 
in  that  case  you  will  find  for  the  defendant" 
If  the  issue  was  a  proper  one  to  go  to  the 
Jury,  and  we  think  it  was,  it  was  also  an 
issue  on  which  the  court  should  have  made  a 
finding.  The  real  points  at  issue  were  wheth- 
er there  were  enough  trees  of  the  kind  and 
quality  called  for  by  the  contract,  and  wheth- 
er defendant  was  willing  and  offered  to  fur- 
nish them. 

It  need  hardly  be  added  that  a  failure  to 
find  on  a  material  issue  demands  a  reversal 
of  the  case,  and  a  judgment  based  upon  find- 
ings which  do  not  determine  all  the  material 
Issues  is  a  decision  against  law.  Knight  v. 
Roche,  56  CaL  16;  Brown  v.  Burbank,  59 
Cal.  535;  Kaiser  v.  Dalto,  140  Cal.  167,  73 
Pac.  828. 

The  Judgment  is  reversed. 

We  concur:   HART,  J.;  BURNETT,  J. 


PEOPLE  V.  KING.    (Cr.  448.) 

(District  Court  of  Appeal,  Birst  District,  Cali- 
fornia. Nov.  17,  1013.  Rehparing  Denied 
by  Supreme  Court  Jan.  10,  1914.) 

1.  Criminal  Law  (§  369*)— Evidence— Oth- 
er Offenses. 

Proof    of    an    offense    distinct    from    and 

wholly   unconnected  with  the  particular  crime 

charged  against  a  defendant  is  inadmissible. 
jKd.    Note. — For   other   cases,    see    Criminnl 

Law,  Cent  Dig.  §|  822-824;   Dec.  Dig.  %  36».*] 


2.  Cbihinai.  Law  ({  371*)— Evioencb-Oth- 
EB  Offenses— GuiLTT  Intent. 

While  evidence  of  the  commissioD  o(  simi- 
lar offenses,  although  separate  and  isolated 
from  the  crime  charged,  is  admissible  to  show 
a  guilty  intent  whenever  in  any  given  case  the 
existence  of  snch  intent  is  material  and  is 
either  disputed  or  doubted,  yet  in  a  trial  for 
embezzlement,  where  the  defense  was  that  the 
money  received  by  defendant  had  been  return- 
ed, evidence  of  previous  misappropriations  was 
inadmissible. 

[Ed.  Note. — For  other  cases,  see  Crimiiid 
Law,  Cent  Dig.  H  830-832;  Dec.  Dig.  g  371.»] 

3.  Cbiminai.  Law  (}  1169*)— Habvless  Ebbob 
— AnmssiON  or  BvinsNCB. 

In  a  prosecution  for  embezzlement,  where 
the  only  disputed  fact  was  as  to  whether  the 
money  admitted  to  have  been  received  by  de- 
fendant had  been  returned,  the  erroneous  ad- 
mission of  evidence  as  to  previous  misappro- 
priations by  defendant  was  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  i  im»] 

Appeal  from  Superior  Court,  Alameda 
County;   Wm.  S.  Wells,  Judge. 

J.  E.  icing  was  convicted  of  felony  embez- 
zlement, and  he  appeals.  Reversed  and  re- 
manded for  new  trial. 

Snook  &  Church  and  J.  J.  Rose,  Jr.,  all  of 
Oakland,  for  appellant  U.  S.  Webb,  Atty. 
Gen^  for  the  People. 

LENNON,  P.  J.  The  defendant  in  tUs 
case,  having  been  convicted  in  the  court  be- 
low of  the  crime  of  felony  embezzlement, 
prosecutes  this  appeal  from  the  judgment 
and  from  an  order  denying  Ills  motion  for 
a  new  trial. 

Minus  minor  matters,  the  facts  of  the 
case  upon  which  the  prosecution  relied  for  a 
conviction  are  substantially  these:  The  de- 
fendant at  the  time  of  the  commission  of  the 
crime  cliarged  in  the  information  was  en- 
gaged in  the  real  estate  business  in  the  dtf 
of  Oakland,  and  had  been  employed  by  the 
complaining  witness,  Antonio  Mardel,  to  ne- 
gotiate the  purchase  of  a  piece  of  real  prop- 
erty situate  in  the  county  of  Sonoma.  Dn^ 
lug  the  pendency  of  such  negotiations,  and 
as  an  incident  thereof,  Mardel  was  desirous 
of  applying  the  sum  of  $700  which  he  bad  in 
his  possession  to  the  satisfaction  of  a  mort- 
gage existing  upon  certain  real  property  own- 
ed by  him  and  situate  in  the  county  of  Ala- 
meda. The  defendant  advised  against  this 
and  persuaded  Marciel  to  deposit  said  sum 
of  $700  tn  a  safe  deposit  box  rented  and  con- 
trolled by  the  defendant  When  negotiations 
for  the  sale  of  the  proi)erty  were  abandoned, 
demand  was  made  upon  the  defendant,  so  the 
complaining  witness  said,  for  the  return  of 
the  $700  so  deposited.  It  was  developed  as 
a  part  of  the  people's  case  that,  when  de- 
mand was  made  upon  the  defendant,  be  not 
only  claimed  that  he  had  returned  the  money 
in  question  but  produced  a  receipt  tberefor 
purporting  to  have  been  signed  by  Marciel. 
Marclcl  admitted  that  the  signature  to  the 
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receipt  was  In  his  handwriting,  bnt  Insisted, 
nevertheless,  that  he  had  not  received  from 
the  defendant,  or  any  one  else,  the  money 
mentioned  therein. 

The  defense  of  the  defendant,  as  against 
the  spedflc  crime  charged  in  the  information, 
rested  entirely  upon  the  recitals  of  the  re- 
ceipt referred  to,  and  his  testimony  that  he 
bad  returned  the  money  in  question  upon  the 
demand  of  Mardel. 

But  one  point  is  presented  for  a  reversal, 
and  that  Involves  the  rulings  of  the  trial 
court  permitting  the  prosecution,  over  the  ob- 
jection of  the  defendant,  to  introduce  evi- 
dence of  other  wholly  independent  and  dis- 
connected criminal  offenses  alleged  to  have 
been  committed  by  the  defendant.  In  this 
behalf  the  record  shows  that  Antonio  King 
Davlla,  a  witness  for  the  people,  was  per- 
mitted to  testify  that,  as  his  agent,  the  de- 
fendant, in  the  latter  part  of  the  year  1911, 
had  misappropriated  and  embezzled  a  certain 
sum  of  money.  Again,  the  prosecution  was 
permitted,  over  the  objection  of  the  de- 
fendant, to  show  tliat  in  1008,  some  several 
years  prior  to  the  time  of  the  commission  of 
the  offense  charged  in  the  present  case,  the 
defendant  had  rented  a  horse  and  wagon 
which  he  failed  to  return  to  the  owner,  and 
that  as  a  consequence  the  defendant  was 
arrested  and  subsequently  pleaded  guilty  to 
a  charge  of  misdemeanor  embezzlement. 
Finally  Joe  Faria,  a  witness  tor  the  people, 
was  permitted,  In  the  face  of  objection,  to  tes- 
tify in  effect  that,  about  a  year  previous  to  the 
trial  of  the  case  at  bar,  the  defendant  had 
embezzled  the  sum  of  $3  which  had  been  in- 
trusted to  blm  by  the  witness  for  the  purpose 
of  making  the  first  payment  on  the  purchase 
price  of  a  horse. 

All  of  the  testimony  just  referred  to  was 
admitted  by  the  trial  court  upon  the  theory 
that  it  tended  to  prove  prior  offenses  similar 
in  character  to  the  crime  charged  in  the  in- 
formation and  for  which  the  defendant  was 
being  tried,  and  was  therefore  admissible 
for  the  purpose  of  showing  the  guilty  intent 
of  the  defendant  in  his  dealings  with  the 
complaining  witness  in  the  present  case.  We 
are  satisfied  that  the  trial  court  erred  to  the 
prejudice  of  the  defendant  in  admitting  the 
testimony  complained  of. 

[1,2]  It  is  a  well-settled  rule  of  evidence 
that  proof  of  an  offense  distinct  from  and 
wholly  disconnected  with  the  particular 
crime  charged  against  a  defendant  Is  not 
admissible  in  evidence.  Unquestionably  this 
general  rule  is  subject  to  certain  well-deflned 
exceptions,  one  of  which  is  that  evidence  of 
the  commission  of  similar  offenses,  although 
separate  and  isolated  from  the  crime  charg- 
ed, is  admissible  for  the  puiiiose  of  show- 
ing a  guilty  intent  whenever,  in  any  given 
case,  the  existence  of  such  intent  is  material 
and  either  disputed  or  doubtful.  For  in- 
stance, in  a  case  where  a  defendant  admits 
the  doing  of  the  act  charged  in  the  informa- 
tion bnt  defends  upon  the  ground  that  sach 


act  was  free  from  felonious  Intent,  proof  of 
the  commission  of  precisely  similar  acts, 
even  though  they  be  independent  and  discon- 
nected, and  were  committed  either  before 
or  after  the  commission  of  the  crime  charged, 
is  relevant  and  competent  for  the  purpose  of 
showing  a  guilty  intent  Such  evidence  is  ad- 
missible as  an  exception  to  the  general  rule 
upon  the  theory  that.  If  it  be  shown  that  a 
defendant  has  been  repeatedly  guilty  of 
similar  offenses,  it  may  be  reasonably  and 
logically  inferred  that  the  act  charged 
against  him  in  the  information  was  accom- 
plished with  a  felonious  intent  Underhill 
on  Crim.  Bv.  (2d  Ed.)  §§  87-89 ;  People  v.  Ar- 
nold, 17  Cal.  App.  68,  118  Pac.  729 ;  State  v. 
O'Donnell,  36  Or.  223,  61  Pac.  892 ;  People  v. 
Mollneux,  168  N.  Y.  264,  61  N.  B.  286,  62  L. 
R.  A.  193;   Jones  on  Evidence,  M  142-145. 

Upon  the  oral  argument  in  this  court,  the 
representative  of  the  Attorney  General  con- 
tended that  the  evidence  complained  of  was 
admissible  under  the  exception  to  the  gener- 
al rule  because,  as  he  claimed,  "it  was  al- 
ways a  question  in  this  case,  prior  to  the 
time  that  the  prosecution  rested,  whether  the 
defendant  inadvertently  retained  this  money 
or  appropriated  it  knowingly."  The  facts  of 
the  case,  as  revealed  by  the  record  before  us, 
do  not  sustain  this  contention,  but  show  con- 
clusively, we  think,  that  at  no  stage  of  the 
case,  and  under  no  view  of  the  evidence, 
could  the  exception  to  the  mie  stated  be 
rightfully  invoked  and  applied. 

The  evidence  presented  upon  the  prosecu- 
tion's case  in  chief  shows  most  clearly  and 
unequivocally  not  only  that  the  defendant  at 
no  time  denied  receiving  the  money  in  qnes- 
tlon,  but  to  the  contrary,  such  evidence  es- 
tablishes that  at  all  times,  both  before  and 
after  bis  arrest,  he  freely  admitted  having 
received  the  money,  and  persistently  and  con- 
sistently maintained  that  he  had  returned  it 
to  the  complaining  witness.  Moreover,  the 
case  was  defended  entirely  upon  the  theory 
that  the  defendant  had  received  and  returned 
the  funds  intrusted  to  him.  Neither  the  facts 
of  the  main  case  as  presented  by  the  prosecu- 
tion nor  the  defense  relied  upon  contain  the 
slightest  suggestion  that  the  defendant  at 
any  time  sought  to  evade  criminal  responsi- 
bility for  the  alleged  commission  of  the  act 
charged  against  him  upon  the  ground  that  he 
had  innocently,  through  inadvertence,  mis- 
take, or  otherwise,  withheld  the  money  of 
the  complaining  witness.  This  being  so.  It 
seems  clear  to  us  that  the  evidence  com- 
plained of  was  erroneously  admitted. 

[3]  After  carefully  considering  the  evi- 
dence adduced  upon  the  main  case,  we  are 
far  from  being  satisfied  that  a  verdict  of 
guilty  would  have  been  had  without  the  aid 
of  the  evidence  erroneously  admitted.  We 
do  not  wish  to  be  understood  as  intimating 
that  the  evidence  upon  the  main  case  would 
not  alone  have  supported  a  conviction.  That 
evidence  was  in  violent  conflict  as  to  wheth- 
er or  not  the  money  in  question  had  been  re- 
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turned  and  receipted  for  as  claimed  by  the 
defendant    This  was  the  only  disputed  fact 
In  the  case;    and  of  course.  In  the  presence 
of  a  conflict  of  evidence,  a  verdict  of  guilty, 
if  It  had  been  obtained  without  the  Influence 
of  erroneous  evidence  relating  to  collateral 
and  prejudicial  matters,  could  not  have  been 
successfully  assailed  upon  the  ground  of  the 
Insufllclency  of  the  evidence.    What  we  mean 
to  say  Is  that  upon  a  consideration  of  the 
cold   record  of  the  conflicting  evidence  ad- 
duced upon  the  main  case,  and  without  the 
opportunity  of  seeing  and  hearing  the  wit- 
nesses who  testified  on  the  trial,  we  are  not 
convinced  that  the  defendant   would  have 
been  convicted  without  the  aid  of  the  evi- 
dence complained  ot    We  are  satisfied  that 
such  evidence  not  only  tended  to  divert  the 
deliberations  of  the  Jury  from  the  main  la- 
sue  of  the  defendant's  guilt  or  Innocence  of 
the  crime  for  which  he  was  being  tried,  but 
must  have  operated  to  create  In  the  minds  of 
the  jury  a  prejudice  against  the  defendant 
80  pronounced  as  to  preclude  an  unbiased 
consideration  of  the  question  as  to  whether 
or  not,  in  Its  entirety,  the  evidence  upon  the 
main  case  left  a  reasonable  doubt  of  the  de- 
fendant's guilt     In  short,   it  affirmatively 
appears  to  us  that  the  defendant  was  sub- 
stantiaUy  Injured  by  the  error  complained  of, 
and  therefore  we  are  In  duty  bound  to  order 
a  new  triaL    People  v.  Lawlor,  131  Pac.  63. 
The  judgment  and  order  appeeiled  from  are 
reversed,  and  the  cause  remanded  for  a  now 
trial. 


We   concur: 
OAN,  J. 


RICHARDS,    J.;     KERRI- 


MEDIilN  V.  SPAZIER.    (CSv.  l,4Vi.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Nov.  14.  1913.     Rehearing  Denied 
Dec.  4,   1913.     Denied  by   Supreme  Court, 
Jan.  13,  1914.) 

1.  Neguosnce  (S  3»)— What  Constituteb. 

"Negligence''  is  a  comparative  term,  and 
the  degree  of  care  which  in  one  case  would  be 
negligence  might  in  another  be  deemed  the 
exercise  of  more  than  prudence ;_  the  question 
usually  being  one  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  15:  Dec  Dig.  §  3.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,   pp.  4743-4763;    voL  8,  pp.  7729- 

7rai.*] 

2.  MUWIOIPAI,  COBPOBATIONS    (|    706*)— INJU- 
RIES TO  Pebsowb  or  Stbektb. 

As  every  one  may  presume  that  otliers 
will  obey  the  law  in  the  absence  of  reaaon^le 
ground  to  think  otherwise,  a  passenger  .alight- 
ing from  a  street  car  is  not  neghgent  in  fail- 
ing to  look  for  approaching  automobiles,  where 
an  ordinance  prohibits  them  from  mnning  with- 
in four  feet  of  the  lower  steps  of  a  car. 

[Ed    Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1615-1617;    Dec. 
Dig.  S  705.»] 
8.  Tbial   (§    262*)— Irbtbuotions-Appuca- 

BH-rrT  to  Evidence. 

Under  Code  Civ.  Proc.  I  2061,  providing 
that  on  all  proper  occasions  the  jury  are  to  be 


instructed  by  the  conrt  that  a  iritness  false  in 
one  part  of  his  testimony  is  to  he  distmstea  in 
others,  such  an  instruction  is  applicable  where 
the  witnesses  of  plaintiff  and  defendant  abso- 
lutely contradict  one  another. 

[Ed  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  605,  59ft-612;    Dec  Dig.  {  252.*] 

4.  AppsAt   AND  Ebbob   (I  1067*)-B«viBW- 
Habicless  Ebbob. 

In  view  of  Code  Civ.  Proc  {  475,  the  im- 
proper refusal  of  the  court  to  charge  that  a 
witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others  is  harmless,  for  snch 
an  instruction  pertains  to  a  common-place  mat- 
ter about  which  the  jury  is  supposed  to  know 
and  act  without  instruction. 

[Ed.  Note.— For  other  cases,  see  APPgl  «"'* 
Error,  Cent  Dig.  {  4220;  Dec  Dig.  S  10W.*1 

5.  Tmai.    (I    260*)— iNSTBtJCTioNS— Kefobal. 

The  refusal  of  requests  is  proper  when 
they  are  covered  by  the  instructions  given. 

I  Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  651-659;   Dec  Dig.  i  260.*] 

6.  Tbial    (i    261*)— iHSTBucnoNfr-APPUOA- 
BiLiTY  TO  Issues.  ^t  _ 

In  a  personal  injury  action  by  one  who  was 
run  down  by  an  automobile  when  she  «rtepp«l 
from  a  street  car,  an  instruction  that  delend- 
ant  who  drove  the  macUne,  was  entitled  to  m- 
sume  that  plaintifE  was  in  full  possession  of  her 
faculties  was  properly  refused,  where  tnere 
was  no  claim  that  plaintiff  was  not  m  pomm- 
sion  of  such  faculties,  or  that  by  reason  of  ttc 
want  thereof,  any  greater  duty  devolved  on  de- 
fendant —  .  I  n  , 
[Ed.  Note.— For  other  cases,  see  Tnal,  Umt 
Dig.  SI  587-695 ;    Dec  Dig.  S  261.*] 

Appeal  from  Sup«Aor  Court,  Los  Angeles 
County ;  Walter  Bordwell,  Judge. 

Action  by  Kate  Medlln  against  M.  Sparia. 
From  a  judgment  for  plalntlft  and  an  order 
denying  a  motion  for  new  trial,  defendant  ap- 
peals.    Affirmed. 

Davis,  Lantz  &  Wood,  of  Los  Angeles,  for 
appellant  H.  G.  Redwlne.  of  Los  Angeles, 
for  respondent 


SHAW,  J.  This  Is  an  action  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  sustained  by  reason  of  defenflMts 
negligence  In  operating  an  automobUe  wmcn 
struck  plaintiff  as  she  alighted  from  a  street 
car.  Defendant  answered,  denying  the  alleg- 
ed negligence  on  his  part,  and  as  a  separate 
defense  alleged  that  plalntlir  was  go"ty^« 
contributory  negligence.  The  case  was  tried 
by  a  Jury,  the  verdict  of  which  was  hi  favor 
of  plalntur,  In  accordance  with  which  judg- 
ment was  entered  In  her  favor.  Defendaat 
prosecutes  this  appeal  from  the  judgment, 
and  from  an  order  denying  his  motion  for  a 
new  trial.  ^ 

About  2  o'clock  in  the  afternoon,  plahitffl 
was  a  passenger  on  a  street  car  traveling 
north  on  Spring  street  In  Loa  Angeles.  At 
the  intersection  of  Sixth  street,  where  tte 
car  stopped,  she  with  others  alighted  from  tie 
rear  exit  of  the  car  on  the  east  side  <rf  the 
street,  intending  to  cross  the  driveway  to  the 
sidewalk,  at  which  time  she  colUded  with  «n 
auto  operated  by  defendant  travelhig  nortfl 
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on  said  east  side  of  the  street,  was  knocked 
down,  and  sustained  the  Injuries  upon  which 
the  claim  for  damages  Is  based. 

[1,  2]  There  was  evidence  tending  to  prove 
that  defendant  In  operating  the  auto  gave  no 
warning  at  his  approach,  and  violated  the 
city  ordinance  In  that,  while  attempting  to 
pass  the  street  car,  which  had  stopped  for  the 
purpose  of  taking  on  and  letting  off  passen- 
gers, he  neglected  to  keep  his  vehicle  at  least 
four  feet  from  the  lowest  step  of  the  car. 
Notwithstanding  such  showing  of  negligence 
on  the  part  of  defendant,  appellant  claims 
that  the  evidence  as  a  matter  of  law  shows 
that  the  Injury  to  plaintiff  was  due  to  her 
own  negligence,  for  the  reason  that  she  did 
not  look  down  the  street  in  the  direction  of 
the  approaching  anto  when  she  got  off  the 
car.  This  contention  la  without  merit  "Neg- 
ligence" Is  a  comparative  term,  and  hence 
the  degree  of  care  which  In  one  case  would 
constitute  negligence  might  In  another  be 
deemed  the  exercise  of  more  than  prudence. 
Of  necessity  the  question  presented  Is  nearly 
always  one  of  fact  for  the  jury  to  determine 
from  the  circumstances  surrounding  the  case. 
King  v.  Green,  7  CaL  App.  473,  04  Pac.  777. 
Moreover,  the  evidence  clearly  tends  to  prove 
that  the  car  had  stopped  at  the  usual  place, 
and  passengers  were  getting  on  and  off  the 
same;  tliat  plaintiff  was  within  four  feet  of 
the  lower  steps  of  the  car,  within  which 
zone  defendant  was,  by  ordinance  prohibited 
from  ranning  his  auto ;  that  the  auto  was  be-- 
Ing  run  within  about  two  feet  of  such  steps. 
"The  general  rule  is  that  every  person  has 
a  right  to  presume  that  every  other  person 
will  perform  his  duty  and  obey  the  law ;  and, 
In  the  absence  of  reasonable  ground  to  think 
otherwise.  It  is  not  negligence  to  assume  that 
he  is  not  exposed  to  daneer  which  can  come 
to  him  only  from  violation  of  law  or  duty  by 
such  other  person."  29  Cyc  516.  Plaintiff 
had  the  right  to  assume  that  while  within 
such  zone  she  occupied  a  position  of  safety; 
and,  in  the  absence  of  any  warning  or  reason 
to  believe  that  defendant  would  violate  the 
city  ordinance,  she  was  not  negligent  in  fail- 
ing to  look  up  and  down  the  street  when  she 
alighted  from  the  car  to  see  If  the  drivers  of 
approaching  vehicles  were  operating  same  on 
that  part  of  the  street  upon  which  they  were 
prohibited  from  traveling.  Contributory  neg- 
ligence cannot  be  predicated  upon  the  as- 
sumption that  one  will  violate  the  law;  hence 
plaintiff  was  not  negligent  in  failing  to  look 
in  ord«  to  see  if  defendant  was  running  his 
auto  within  what  was  prescribed  as  the  zone 
of  safety  for  passengers  alighting  from  the 
car.  Bedng  lawfully  there,  she  had  the  right 
to  assume  that  for  the  time  being  she  would 
be  as  safe  from  collision  with  automobiles  as 
bhe  would  be  upon  the  sidewalk. 

[3, 4]  The  refusal  of  the  court  to  instruct 
the  jury  that  a  "witness  false  In  one  part  of 
his  testimony  is  to  be  distrusted  in  others" 
is  assigned  as  error.    The  testimony  of  plain- 


tiff and  three  of  her  witnesses,  to  the  effect 
that  defendant's  auto  was  running  at  the 
time  when  the  collision  occurred  is  flatly  con- 
tradicted by  defendant  and  three  of  his  wit- 
nesses, who  testified  that  at  the  time  the 
auto  was  standing  still,  and  that  plaintiff 
was  not  struck  by  It,  but  fell  In  front  of  the 
auto.  Section  2061,  Code  of  Civil  Procedure, 
provides  that  "on  all  proper  occasions"  the 
jury  '%re  to  be  instructed  by  the  court 
*  *  *  that  a  witness  false  in  one  part  of 
his  testimony  is  to  be  distrusted  in  otbera" 
We  entertain  no  doubt  that  the  case  at  bar, 
by  reason  of  a  direct  conflict  of  testimony  ad- 
duced upon  a  material  fact,  was  a  proper  oc- 
casion for  the  giving  of  the  instruction  re- 
quested, and  the  court  erred  in  its  refusal  to 
give  it  Thomas  v.  Gates,  126  CaL  4,  58  Pac. 
315.  Such  instruction,  however,  b^ongs  to 
that  class  of  instructions  which  are  said  to 
pertain  to  mere  commonplace  matters  that 
jurors  are  presumed  to  know  about  and  act 
upon  in  the  absence  of  being  instructed 
thereon.  People  t.  Delucchl,  17  CaL  App.  96, 
118  Paa  936.  Hence,  If  not  prejudicial  to 
defendant's  case,  neither  the  giving  nor  re- 
fusal of  them  win  be  held  to  be  a  ground  of 
reversaL  People  v.  Corey,  8  Cal.  App.  728, 
97  Pac.  907,  and  cases  there  dted.  It  Is  ap- 
parent from  the  verdict  returned  that  the 
jury  did  not  believe  the  testimony  of  defend- 
ant's witnesses,  to  the  effect  that  when  plain- 
tiff alighted  from  the  car  the  anto  was  not 
running,  but  standing  several  feet  away  by 
the  street  curb.  Clearly  the  jury  was  satis- 
fled  that  the  testimony  of  defendant  and  his 
witnesses  was  wlUfuUy  or  otherwise  false. 
This  being  true,  it  is  Impossible  to  perceive 
how  defendant's  substantial  rights  could 
have  been  prejudiced  by  the  refusal  to  give 
the  Instructlou.  In  our  opinion,  had  It  been 
given,  the  verdict  must  necessarily  have  been 
the  same.  Under  section  475,  Code  of  Civil 
Procedure,  error  Is  not  presumed  to  be  preju- 
dicial, and  it  is  made  the  duty  of  the  court 
to  disregard  any  error  or  Instruction  which 
in  the  opinion  of  the  court  does  not  affect 
the  substantial  rights  of  the  parties. 

[S,  6]  The  refusal  of  .the  court  to  give  sev- 
eral instructions  touching  the  question  of 
contributory  negligence,  as  requested  by  de- 
fendant, is  assigned  as  error.  In  so  far  as 
these  instructions  stated  the  law  applicable 
to  the  case,  the  matters  contained  therein 
were  fully  covered  by  Instructions  given  upon 
the  law  of  contributory  negligence.  Instruc- 
tion M,  to  the  effect  that  defendant  had  a 
right  to  assume  that  plaintiff  was  In  full  pos- 
session of  her  faculties  of  sight  and  hearing, 
unless  he  had  notice  to  the  contrary,  was 
properly  refused  because  there  was  no  claim 
that  plaintiff  was  not  in  full  possession  of 
such  faculties,  or  that  by  reason  of  the  want 
thereof  any  greater  du^  devolved  upon  de- 
fendant Instruction  O,  to  the  effect  that  It 
was  the  duty  of  plaintiff  when  she  alighted 
from  the  car  to  exercise  her  faculties  of 
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sight  and  bearing  In  order  to  apprise  herself 
of  danger,  and  that  to  loolc  in  a  careless  man- 
ner was  as  negligent  as  not  to  look  at  all,  and 
that  if  she  could,  by  looidng,  have  known  of 
the  approach  of  the  automobile,  It  was  neg- 
ligent not  to  look,  was  properly  refused  be- 
cause it  failed  to  state  the  law  applicable  to 
the  case.  As  we  have  seen,  it  was  shown  by 
the  evidence  that  the  collision  occurred  while 
the  plaintiff  was  within  the  protected  zone, 
within  which  defendant  was  prohibited  by 
ordinance  from  running  his  auto,  and  hence 
imprudence  and  want  of  care  cannot  be  pred- 
icated upon  the  fact  that  plaintiff  did  not 
assume  a  violation  of  law  on  the  part  of  de- 
fendant. 

The  record  discloses  no  prejudicial  error, 
'and  the  Judgment  and  order  appealed  from 
are  therefore  affirmed. 

We  concur:  CONRET,  P.  J.;  JAMBS,  J. 


NAHTi  V.  ALTA  IRR.  DIST.  et  aL 
(Civ.  1,124.) 
(District  Court  of  Appeal,  TUrd  District,  Cal- 
ifornia.   Nov.  22,  1913.) 

1.  Watebb  and  Wateb  Gotibsbs  (|  262*)— Ib- 
BiQATioN  Ditch  —  Ovbbflow  —  Obuqation 

OF  OWNEB. 

An  owner  of  as  iTtigation  ditch  Is  not 
an  insurer  against  all  damages  arising  from  the 
overflow  thereof  nor  from  overflows  resulting 
from  act  of  God  or  inevitable  accident,  but  is 
only  required  to  exercise  reasonable  or  ordi- 
nary care  in  the  construction,  maintenance,  and 
operation  of  the  ditch,  and  will  be  liable  for 
negligence. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  323;  Dec  Dig.  { 
262.»] 

2.  Watkbs  ahd  Water  Courses  (|  263*)— Ib- 
bioation  Ditoh  —  Maintenahck  —  Ovbb- 
flow. 

In  an  action  by  a  landowner  to  recover 
damages  for  an  overflow  of  defendant's  irriga- 
tion ditch,  evidence  held  to  sustain  a  findmg 
that  the  overflow  was  the  result  of  an  act  of 
God  consisting  of  torrential  and  unprecedented 
rainstorms. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  324;  Dec.  Dig.  { 
263.*] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty ;   W.  B.  Wallace,  Judge. 

Action  by  J.  Nahl  against  the  Alta  Irriga- 
tion District  and  others.  Judgment  for  de- 
fendants,   and    plaintiff   appeals.     Affirmed. 

Austin  Lewis  and  R.  M.  Royce,  both  of 
San  Francisco,  for  appellant  Power  &  Mc- 
Fadzean,  of  Vlsalla,  and  Joe  E.  Greene,  of 
Dinuba,  for  respondents. 

HART,  J.  In  the  month  of  March,  1911, 
the  plaintiff's  land,  embracing  40  acres  and 
situated  in  near  proximity  to  one  of  the  wa- 
ter ditches  of  the  defendant  corporation,  in 
Tulare  county,  this  state,  was  inundated  by 
water,  and  a  large  number  of  eucalyptus 
trees  which  he  had  planted  and  was  cultivat- 


ing on  said  land  was  thereby  destroyed.  In 
his  complaint,  the  plaintiff  charges  that  tlie 
damage  to  his  land  and  trees  was  caused  by 
the  inundation  of  said  land  from  water  run- 
ning in  and  through  the  corporaUon's  ditch, 
and  that  said  overflowing  of  said  water  was 
entirely  and  directly  due  to  the  inexcusable 
negligence  of  the  defendant  corporation  and 
the  members  of  its  board  of  directors,  named 
above  as  the  other  defendants  herein.  The 
complaint  alleges  that  the  damage  thus  sus- 
tained by  the  plaintiff  amounted  in  the  aggre- 
gate to  the  sum  of  $4,753.60,  for  which  Judg- 
ment Is  prayed. 

The  answer  specifically  denies  the  aver- 
ments of  the  complaint,  and  alleges,  by  way 
of  a  special  defense,  that  the  ditch,  from 
which  the  water  overflowing  the  plalntlfl's 
land  is  alleged  in  the  complaint  to  have 
come,  has  been  at  all  times,  prior  to  the  date 
of  said  overflow  and  damage,  maintained  in 
perfect  condition,  and  that,  if  the  land  of 
the  plaintiff  was  Inundated  as  described  in 
the  complaint,  it  was  "the  result  of  super- 
human causes,  viz.,  extraordinary  and  unprec- 
edented floods,  which  human  foresight  could 
not  guard  against  or  control,  caused  by 
extraordinary  rainfall  and  unprecedented 
storms  in  the  northern  part  of  the  county  of 
Tulare,  where  plaintifTs  land  is  situate,  and 
the  southern  part  of  the  county  of  Fresno, 
and  particularly  In  the  Sierra  Nevada  moun- 
tains, north  and  east  of  plaintiff's  land,  in 
the  latter  part  of  February  and  the  early 
part  of  March,  In  the  year  1911,  which  rains, 
storms,  and  resulting  floods  swept  over  and 
inundated  a  great  part  of  the  territory 
above  described,  including  plaintiff's  said 
land,"  etc. 

The  case  was  tried  by  the  court  without 
a  Jury,  and  the  findings  of  fact  are  in  ac- 
cord with  the  special  defense  set  up  by  the 
defendants.  The  court  found  that  the  land 
of  the  plaintiff  was  overflowed,  and,  as  re- 
sult thereof,  the  eucalyptus  trees  growing 
thereon  were  destroyed,  in  the  month  of 
March,  1911,  but  further  found  that  the  said 
overflow  and  the  destruction  of  said  trees 
thereby  directly  resulted  from  "the  flood 
waters  of  a  certain  torrential  stream  known 
as  Sand  creek,  which  rises  in  the  Sierra 
Nevada  mountains  in  said  county,  and  nata- 
rally  flows  through  and  across  the  defendant 
district  and  naturally  spreads  over  said  land 
of  tbe  plaintiff  as  well  as  other  lands  in  the 
vicinity  of  the  plaintiff's  land  In  times  of  ex- 
traordinary flood;  *  *  •  that  plnlntllTs 
said  land  was  not 'overflowed  and  the  trees 
thereon  were  not  Injured,  damaged,  or  de- 
stroyed by  reason  of  any  carelessness  or  neg- 
ligence on  tbe  part  of  said  defendants,  or  any 
of  them,  nor  by  reason  of  the  overflowing  or 
bursting  of  the  ditch  described  in  the  com- 
plaint, but,  on  the  contrary,  the  flooding  of 
plnintlfiTs  land  and  the  destruction  of  his  i 
said  trees,  as  aforesaid,  was  the  result  of  in- 
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could  not  guard  against  or  control,"  etc.,  here 
sabstantlally  following  the  allegations  of 
the  answer;  "that  the  ditch  of  defendants 
referred  to  In  said  complaint  was  properly 
and  carefully  constructed  In  the  year  1891, 
or  the  year  1892,  and  was  In  good  repair  and 
suitable  for  irrigation  purposes  at  the  time 
said  flood  occurred,  and  did  not  at  all  contrib- 
ute to  or  bring  abont  the  flooding  of  plain- 
tiff's said  land  or  the  destruction  of  his  said 
trees,  or  any  thereof ;  and  that  plaintiff  was 
not,  and  has  not  been,  damaged  or  injured  by 
any  act  or  omission  of  said  defendants,  or  by 
reason  of  the  construction  or  existence  of 
said  ditch,  or  by  reason  of  the  manner  in 
which  the  same  was  kept  or  malntafhed  by 
said  defendants  or  otherwise  In  any  of  the 
sums  or  amounts  specified  in  his  complaint, 
or  in  any  sum  or  amount  whatsoever,"  etc. 

In  accordance  with  the  foregoing  findings, 
Judgment  was  rendered  and  entered  In  favor 
of  the  defendants  and  against  the  plaintiff. 

This  appeal  la  prosecuted  by  the  plaintiff 
from  said  Judgment;  the  record  having  been 
made  up  in  accordance  with  the  new  or  alter- 
native method  of  taking  appeals. 

[1]  The  plaintiff.  In  tiis  briefs,  declares 
that  there  are  two  questions  presented  by 
this  appeal,  to  wit:  "One  of  fact.  How  did 
the  flooding  of  plaintifTs  land  occur?  and 
one  of  law,  Is  the  Alta  irrigation  district 
liable?"  But  there  is  in  reality  but  one  ques- 
tion in  the  case,  viz. :  Does  the  evidence  sup- 
port the  findings?  There  can,  of  course,  be 
no  question  as  to  the  duty  and  obligations 
Testing  upon  the  owner  of  an  irrigating  ditch 
in  bis  relations  as  such  with  the  public.  He 
must  so  construct  and  maintain  it  as  that.  In 
its  operation,  by  the  exercise  of  reasonable 
or  ordinary  care,  no  damage  will  result  to 
others.  To  him,  as  well  as  to  all  persons, 
must  obviously  be  applied  the  principle  that 
one  must  so  use  his  own  property  as  not  to 
injure  that  of  others,  or,  as  that  trite  doc- 
trine is  otherwise  more  tersely  and  classical- 
ly expressed,  "Sic  ntere  tuo  ut  alienum  non 
Isedas."  "He  Is  bound  to  keep  his  ditch  in 
good  repair,  so  that  the  water  will  not  over- 
flow or  break  through  its  banks  and  destroy 
or  damage  the  lands  of  other  parties,  and  If, 
through  any  fault  or  neglect  of  his  In  not 
properly  managing  and  keeping  It  in  repair, 
the  water  does  overflow  or  break  through  the 
banks  of  the  creek"  and  injures  or  destroys 
the  land  or  property  of  others,  the  law  will 
hold  him  responsible  therefor.  Richardson 
V.  Kier,  34  Cal.  63,  74,  91  Am.  Dec.  681.  But 
he  is  not  an  insurer  against  all  damages 
arising  from  his  ditches,  but  is  liable  when 
negligent  in  the  construction,  maintenance, 
and  operation  thereof.  He  is,  in  other  words, 
required  to  exercise  reasonable  or  ordinary 
care  only  in  the  construction,  maintenance, 
and  operation  of  his  ditches.  3  Current  Law, 
p.  1125,  notes  IOC  and  110;  King  v.  Miles 
aty  Irri.  Co.,  16  Mont  463,  41  Pac.  431,  50 


Co.,  59  Cal.  197;  Grand  Val.  Irr.  Co.  v.  Plt- 
zer,  14  Colo.  App.  123,  59  Pac.  420;  Well  on 
Water  Rights  in  the  Western  States  (2d  Ed.) 
pp.  256,  257.  Nor  is  a  ditch  or  canal  owner 
responsible  for  that  which  is  solely  the  result 
of  the  act  of  God,  or  inevitable  accident.  It 
is  only  when  human  agency  is  combined  with 
the  act  of  God  and  neglect  occurs  In  the  em- 
ployment of  such  agency  that  a  liability  for 
damage  results  from  such  neglect.  Polack  v. 
Ploche,  35  Cal.  416,  95  Am.  Dec.  115;  Chldes- 
ter  V.  Consol.  Ditch  Co.,  60  Cal.  197,  202; 
Proctor  V.  Jennings,  fl  Nev.  83,  88-90,  3  Am. 
Rep.  240;  Jordan  v.  Mount  Pleasant,  15 
Utah,  449,  49  Pac.  746;  Lisonbee  v.  Monroe 
Irr.  Co.,  18  Utah,  343,  54  Pac.  1009,  72  Am. 
St  Rep.  784,  780;  Mathews  7.  KInsell,  41 
Cal.  512;  monographic  note  to  McCoy  v. 
Danley,  57  Am.  Dec.  690,  691;  McKee  t.  Del- 
aware, etc.,  Canal  Co.,  125  N.  T.  353,  26  N.  E. 
305,  21  Am.  St  Rep.  740,  and  note. 

Thus  we  have  stated  some  of  the  general 
principles  which  apply  to  the  owners  of  irri- 
gation companies  and  by  the  light  of  which 
the  court  below  no  doubt  considered  and 
reached  Its  conclusion  upon  the  evidence. 

Now,  the  single  question  submitted  for  de- 
tenninatlon  by  this  court  is,  as  before  stated, 
whether  the  evidence  supports  the  findings, 
and  to  this  question  we  conceive  It  to  be 
clear,  after  an  examination  of  the  record, 
that  an  affirmative  answer  must  be  returned, 
and  the  Judgment  cannot  therefore  Justly  be 
disturbed. 

It  Is  deemed  -unnecessary  to  present  herein 
a  detailed  statement  of  the  testimony,  of 
which  a  large  amount  was  heard  by  the 
court.  It  vrlll  be  sufilclent,  for  the  purposes 
of  titis  decision,  merely  to  state,  in  a  gen- 
eral way,  the  evidence  produced  before  the 
court 

[2]  Upon  some  of  the  main  points  the  evi- 
dence is  conflicting,  but  no  proposition  Is 
more  familiar  to  the  profession  than  that 
where  such  a  condition  exists  as  to  the  evi- 
dence, and  nothing  appears  upon  the  face  of 
the  testimony  from  which  the  findings  must 
have  been  reached  indicating  the  Improbabil- 
ity of  Its  verity,  an  appellate  court,  upon  a 
review  of  the  case,  must  abide  by  the  de- 
cision of  the  trial  court  upon  the  ultimate 
result  arrived  at  by  it  from  such  testimony. 

The  situation,  as  disclosed  by  the  record, 
appears  to  be  this:  The  defendant  corpora- 
tion is  the  owner  of  and  maintains  an  irriga- 
tion system  of  considerable  magnitude  in 
Tulare  county.  TWs  system  consists  of  a 
number  of  main  canals  or  ditches,  one  of 
which,  as  seen,  runs  in  close  proximity  to  the 
plaintiff's  land  which  it  is  claimed  was  in- 
undated by  the  water  from  said  ditch.  The 
source  of  the  water  supply  for  said  irrigation 
system  is  King's  river. 

The  plaintiff  testified  that  the  water  which 
overflowed  his  land  broke  over  and  through 
the  banks  of  the  ditch  at  a  point  where  a 


1082 


137  PACIFIC  BEPOBTEB 


(Cal. 


bridge,  comprising  a  part  of  a  road,  crosses 
said  dltcb  a  short  distance  west  of  said  land. 
He  fnrtiier  testified,  as  did  some  other  wit- 
nesses testifying  in  his  belialf,  tliat  the  ditch 
at  the  point  where  the  water  broke  through 
and  over  its  banlcs  was  very  shallow,  that 
there  was  a  ridge  or  "hump,"  as  he  termed 
it,  at  the  bottom  of  the  ditch  at  that  i)oint 
which  was  due  to  the  fact  that  the  soU  there- 
at was  of  a  hard-pan  nature,  difficult  to  dig 
into,  and  that  the  defendant,  by  reason  there- 
of, failed  to  make  it  of  sufficient  depth  to  be 
capable  of  carrying  the  amount  of  water  re- 
quired for  its  use  for  irrigation  purposes. 
He  furtlier  declared,  as  did  some  of  Ills  other 
witnesses,  that  a  large  quantity  of  old  tin 
cans  and  other  debris  or  refuse  matter  liad 
been  dumped  Into  the  ditch  near  the  bridge, 
thereby  filling  up  the  channel  so  that  it  ob- 
structed the  free  flow  of  the  water,  and 
caused  the  lianks  to  give  way  under  the  ex- 
traordinary pressure  of  the  flood  waters 
wlilch  passed  through  the  ditch  at  the  time 
of  the  overflow  of  his  land.  All  this  testi- 
mony, however,  was  directly  contradicted  by 
BIr.  Bice,  superintendent  of  th^  defendant 
corporation,  and  other  witnesses  produced  by 
the  defendants.  They  said  that,  at  the  point 
at  wtilch  the  water  is  alleged  to  have  flowed 
from  the  ditch  over  the  plaintiff's  land,  the 
diannel  of  the  ditch  was  of  sufficient  depth 
to  safely  hold  and  carry  the  usual  amount 
of  water  turned  into  the  ditch  from  King's 
river  for  the  purpose  of  irrigating  when  nec- 
essary, all  the  lands  in  the  district  and  situ- 
ated within  that  part  of  the  district  in  which 
the  plalnHfTs  land  is  located ;  that  no  obstruc- 
tion to  the  free  and  ordinary  flow  of  the 
water  In  the  ditch  existed  at  the  point  near 
the  bridge,  as  descrit>ed  by  the  plaintiff  and 
his  witnesses ;  that  there  were  no  old  tin  cans 
or  other  rubbish  in  the  channel  of  the  ditch, 
as  stated  by  the  plaintiff  and  other  witnesses 
testifylag  for  him.  Rice  further  testified 
that  the  company,  prior  to  the  time  of  the 
inundation  of  the  plaintiff's  land,  had  turned 
no  water  from  King's  river  into  the  particu- 
lar ditch  from  which  the  water  flowed  over 
and  upon  the  land  of  the  plaintiff,  and  in  this 
statement  he  was  corroborated  by  other  wit- 
nesses. It  was  further  shown,  as  .the  court 
found,  that,  commencing  tn  the  latter  part  of 
February,  1911,  and  continuing  up  to  the 
early  days  of  March  of  that  year,  and  pre- 
viously to  the  flooding  of  the  plaintiff's  land, 
heavy  and  almost  unprecedented  rainstorms 
prevailed  in  the  northern  part  of  Tulare 
county,  with  the  result  that  a  number  of 
creeks,  having  their  source  in  the  Sierra  Ne- 
vada mountains  and  whose  courses  are  south- 
ward, generally  speaking,  and  through  por- 
tions of  the  district  of  the  defendant  cor- 
poration, were  surcharged  with  water.  One 
of  these  ravines  or  creeks  is  known  as  Sand 
creek.  This  creek  passes  over  the  ditch  to 
which   the  complaint  attributes  the  direct  I 


source  of  the  Inundation  of  the  plaintiff's 
land  at  a  point  not  far  distant  from  said 
land,  and  when,  as  In  the  months  of  February 
and  March  of  the  year  1911,  its  channel  is 
filled  with  water  because  of  an  unusual  pre- 
cipitation of  rain,  the  water  therdn,  after 
I>assing  the  ditch,  spreads  out  and  over  Uie 
lands  situated  in  the  vicinity  of  that  of  tlie 
plaintiff.  And,  according  to  certain  testi- 
mony produced  by  the  defendants — testtmony 
sufficient  to  support  the  findings  in  that  re- 
gard— the  overfiow  of  the  plaintiff's  land, 
as  well  as  a  large  area  of  other  lands  contig- 
uous thereto,  was  occasioned  entirely  by  tlie 
extraordinary  quantity  of  water  received  in- 
to the  channel  of  Sand  creek  by  reason  of  the 
heavy  rainstorms  which  prevailed  in  the  lat- 
ter part  of  February  and  the  early  part  of 
March,  1911,  throughout  the  watersheds  from 
which  said  creek  obtains  its  water,  and  that 
said  overflow  would  have  occurred  evoi  if 
the  ditch  had  not  existed. 

There  is  evidence  in  the  record  that  the 
ditch  referred  to  in  the  complaint  tiad  been 
constructed  some  20  years  prior  to  the  time 
of  the  fiood  in  question  here,  and  that  dur- 
ing all  of  said  period  of  time  it  Iiad  been  in 
good  condition  and  always  sufficient  in  every 
respect  to  meet  the  requirements  of  the  dis- 
trict and  the  water  users.  It  was  shown 
tliat,  up  to  the  time  of  the  flood  and  immedi- 
ately thereafter,  the  ditch  was  capable  of 
carrying  all  the  water  required  for  irrigation 
purposes  in  the  neighborhood  of  the  plain- 
tiff's land,  and  that  it  did  do  so  after  the 
flood. 

But  it  Is  concaved  that  a  farther  review 
of  the  evidence  is  unnecessary.  As  stated  in 
the  beginning,  there  is  an  abundance  of  evi- 
dence upon  which  the  court  was  Justified  in 
predicating  its  flndings  that  the  flooding  of 
the  plaintiff's  land  and  the  consequent  de- 
struction of  his  eucalyptus  trees  were  not  due 
to  any  fault  or  negligence  of  the  defendants, 
but  were  occasioned  solely  by  a  superhnman 
cause  or  one  beyond  the  control  of  hoinan 
agency. 

The  Judgment  Is  accordingly  affirmed. 


We    concur: 
NETX,  J. 


CHIPMAN.    P.    J.;    BDB- 


UNION  COIiLBCnON  CO.  t.  OUVHB. 
(av.   1,277.) 

(District  Court  of  Appeal,  First  IMatiiet,  Gtl- 
ifomia.  Nov.  21,  1913.  Rehearing  Denied 
by  Supreme  Court  Jan.  20,  1914.) 

1.  Affkai.  ano  E^bbob  (§  621*)— TBAHBCBm- 
FiLiNG — Tike. 

Defendant  inadvertently  failed  to  serve  his 
notice  of  intention  to  move  for  a  new  trial 
within  the  time  limited,  but  was  relieved  from 
tills  default  by  an  order  of  the  trial  coart, 
from  which  plaintiff  appealed  to  the  Supreme 
Court,  where  the  order  was  reversed.  Prior 
to  the  reversal,  and  within  60  days  after  the 

Sdgment  was   entered,   defendant  served  and 
ed  notice  of  appeal,  and  on  the  same  day 
served  ills  proposed  bill  of  ezceptiona.    Plain- 
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tiff,  reserrinv  Ita  objections  to  the  bfll,  pro- 
posed amendments,  and  the  bill  was  in  the 
coarse  of  settlement,  when  it  was  destroyed  by 
the  conflagration  of  1906.  The  shorthand  notes 
not  having  been  destroyed,  they  were  subse- 
quently transcribed,  and  ultimately  the  bill  of 
exceptions  was  settled  and  allowed.  Defend- 
ant failed  to  file  the  transcript  on  appeal  from 
the  jndgment  sooner,  depending  on  Supreme 
Court  rule  2  (119  Fac.  ix),  providing  that  when 
a  party  appealing  from  a  judgment  has  given 
notice  of  a  motion  for  a  new  trial  before  per- 
fecting the  appeal,  the  time  shall  not  begin  to 
run  until  the  motion  for  new  trial  has  been  de- 
cided or  the  appeal  dismissed.  Held,  that  the 
transcript,  having  been  filed  pending  the  deci- 
sion of  the  motion  for  a  new  trial,  was  filed  in 
dae  time  regardless  of  the  fact  that  the  mo- 
tion was  ultimately  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2724-2m;  Dec  Dig.  i 
621.»] 

2.  COBFOBATIONS   (§  120*)— STOCK— SaI*—K«- 

FUND  or  Pbicb. 

Where  defendant,  who  was  president  of  a 
mining  company,  in  order  to  sell  certain  of  its 
stocl(  to  plaintiff's  assignor  executed  a  writing 
Roaranteeing  to  refund  in  12  months  from  date 
all  moneys  paid  by  the  bnyer  in  the  event  he 
was  not  satisfied  with  his  investment,  the  buy- 
er was  entitled  to  express  Us  dissatisfaction, 
and  demand  a  folffllment  of  the  guaranty  at 
any  time  during  the  life  ot  tb«  contract;  and 
hence  a  demand  made  before  the  last  day  of 
the  life  of  the  guaranty  was  not  premature. 

[Eld.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  495,  504;   Dec.  Dig.  {  120.*] 

3.  Abmgnments  (1 10*)— Mattjkitt  of  Debt. 

That  the  obligee  nnder  a  gnaran^  assign- 
ed his  right  to  sue  thereon  to  plaintuf  before 
the  money  was  due  was  immaterial,  since  the 
assignment  authorized  the  assignee  to  collect 
the  claim  when  it  matured. 

fEd.  Note.— For  other  cases,  see  Assijpi- 
ments.  Cent  Dig.  |i  34-^;  Dec  Dig.  {  10.*] 

4.  ASBIONiraNTB  (I  19*)— Cl-AIIIB  Absionablk 

—  Rkpatkent    of    Pbicx    of    Cobporate 

Stock. 

A  claim  for  money  due  under  a  contract 
to  repay  the  purchase  price  qf  certain  corpo- 
rate stock  on  the  buyer's  becoming  dissatiBfied 
was  not  personal  to  the  buyer  and,  not  provid- 
ing against  assignment,  was  assignable. 

[Ed.  Note.— For  other  cases,  see  Assign- 
ments, Cent  Dig.  |i  28-81 ;    Dec  Dig.  }  19.*] 

5.  ASSIQNKENTS      (!     58*)    —  N0NABSiaNABl.K 

CiJiiM— Ratification  bt  Debtob. 

Though  a  guaranty  to  repay  the  purchase 

Srice  of  corporate  stock  on  the  buyer's  becom- 
ig  dissatisfied  was  nonassignable,  the  assignee's 
right  to  sue  became  fixed  where  the  seller,  with 
notice  of  the  assignment  agreed  with  the  as- 
signee that  the  amount  due  under  the  contract 
was  $3,000,  and  agreed  to  pay  such  sum  to  the 
assignee 

[Ed.  Note. — For  other  cases,  see  Assign- 
ments, Cent  Dig.  SS  121-123;   Dec  Dig.  {  58.*] 

6.  App»ai,  ahd  Ebbob  (I  934*)  —  Rjeview  — 
CoMFLAiirr. 

Where  a  complaint  contained  two  counts, 
one  of  which  was  good  as  against  a  general  de- 
murrer, a  judgment  for  plaintiff  would  be  re- 
ferred to  that  count,  and  would  not  be  reversed 
because  the  other  count  was  fatally  defective. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $S  3777-3781,  8782;  Dec 
Dig.  I  934.*] 

7.  CoNTBACTS   (i   179*)— SlQNINO— iHDIVIDrAL 

OB  Repbesentativb  Capaoitt. 

Defendant,  who  was  president  of  a  mining 
company,  to  induce  plaintifTs  assignor  to  pur- 


chase certain  of  its  stock,  wrote  on  one  of  the 
company's  letter  heads  a  guaranty  to  refund  all 
moneys  paid  by  the  buyer  for  the  stock  in  12 
months,  in  case  the  bnyer  should  not  be  satis- 
fied with  his  investment,  and  signed  his  name, 
with  the  word,  "President"  following  it  The 
contract  was  in  the  first  person  singular,  and 
in  three  extensions  of  time  defendant  signed 
his  name  without  the  addition  of  the  word, 
"President"  Held,  that  such  facts,  in  connec- 
tion with  evidence  of  the  buyer  that  defendant 
gave  him  the  contract  as  his  personal  guaranty, 
were  sufficient  to  show  that  defendant  acted  in- 
dividually, and  not  solely  as  an  officer  of  the 
company. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  II  777,  778;    Dec.  Dig.  |  179.*] 

8.  Appeal  and  Ebbob  (|  178*)— Rioht  to  Ai,- 

leoe  e>bbob. 

Defendant  having  contracted  to  repay  to 
plaintiff's  assignor  the  purchase  price  of  cer- 
tain mining  stock  in  case  such  assignor  became 
disaatisfied,  and  he  having  given  notice  of  his 
election  to  demand  repayment,  and  having  ten- 
dered the  stock,  defendant  refused  to  comply 
with  the  demand,  and  repudiated  the  transac- 
tion, whereupon  suit  was  instituted,  the  com- 
plaint making  no  reference  to  what  should  be 
done  with  the  stock.  Defendant,  neither  by  an- 
swer nor  in  any  other  way,  indicated  that  he 
was  not  satisfied  to  let  the  case  go  to  trial 
without  some  disporition  being  made  as  to  the 
stock.  HM,  that  he  could  not  object  on  appeal 
to  a  judgment  for  plaintiff  because  it  failed  to 
require  utat  tht  stock  be  returned  on  payment 
of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  1079-1089,  1091-1093, 
109&-1098.  UOl-1120;   Dec  Dig.  |  173.*] 

Appeal  from  Superior  Conrt,  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  the  Union  Collection  Company 
against  Dew  R.  Oliver.  From  a  Judgment 
for  plalntlfl,  defendant  appeals.    Affirmed. 

See,  also,  162  Cal.  756,  124  Pac  436. 

Frank  H.  Gould  and  Vincent  Surr,  both  of 
San  Francisco,  for  appellant  Rufus  H.  Kim- 
ball, of  San  FranciBco,  for  respondent 

KERRIGAN,  3.  This  is  an  appeal  from 
the  Jndgment  in  an  action  based  on  a  written 
contract 

Preliminarily  plalntlfC  Insists  that  -the 
transcript  was  not  filed  within  the  time  pre- 
scribed by  law,  and  that  therefore  there  is 
no  bill  of  exoeptlons  or  statement  of  the  case 
that  can  be  considered  on  this  appeal. 

[1]  Through  an  inadvertence  the  defendant 
failed  to  serve  his  notice  of  intention  to 
move  for  a  new  trial  (according  to  the  claim 
of  plaintiff)  within  the  time  limited  therefor. 
Thereafter  the  trial  court,  upon  notice  and 
motion,  made  an  order  relieving  the  defend- 
ant from  the  consequences  of  his  omission. 
From  that  order  the  plaintiff  took  an  appeal 
to  the  Supreme  Court,  and  that  court  re- 
versed the  same,  holding  that  a  motion  for 
a  new  trial  was  collateral  to  the  original 
action  and  In  the  nature  of  a  new  and  in- 
dependent proceeding  to  which  the  provisions 
of  section  473,  Code  of  Civil  Procedure,  were 
Inapplicable.  Union  Collection  Co.  v.  Oliver, 
162  Cal.  756,  124  Pac  436.    Long  prior  to 
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the  reversal  of  said, order,  and  within  60 
days  after  the  Judgment  was  made  and  en- 
tered, defendant  served  and  filed  notice  of 
appeal  therefrom,  and  on  the  same  day  also 
served  his  proposed  bill  of  exceptions.  Sub- 
sequently the  plaintiff,  reserving  its  objec- 
tions to  the  bill,  proposed  amendments  there- 
to, and  the  bill  was  in  course  of  settlement 
In  April,  1006,  when  it  was  destroyed  by 
the  great  fire  which  occurred  in  San  Fran- 
cisco on  the  18th  day  of  that  month.  The 
shorthand  notes  of  the  evidence  and  proceed- 
ings, however,  were  not  destroyed,  and  they 
were  subsequently  again  transcribed,  and  ul- 
timately the  bill  of  exceptions  was  settled 
and  allowed.  Defendant  did  not  file  the 
transcript  on  appeal  from  the  Judgment 
sooner,  depending  upon  rule  2  of  the  Supreme 
Court  (119  Pac.  Ix),  which  in  part  provides: 
"When  a  party  appealing  from  a  Judgment 
has  given  notice  of  motion  for  a  new  trial 
before  perfecting  said  appeal,  the  time  afore- 
said (1.  e.,  for  filing  transcript)  shall  not  be- 
gin to  run  until  the  motion  for  a  new  trial 
has  been  decided  or  the  proceeding  therefor 
dismissed."  And  the  question  presented  la, 
Was  there  under  the  rule  a  proceeding  pend- 
ing for  the  settlement  of  a  bill  of  exceptions? 
There  can  be  no  doubt  that  there  was. 
Whether  or  not  such  a  proceeding  was  pend- 
ing does  not  depend  upon  its  ultimate  success 
or  failure.  Demham  v.  Bagley,  151  Gal.  216, 
90  Pac.  543;  Curtln  t.  Ingle,  155  CaL  56, 
99  Pac.  480;  White  v.  White,  112  CaL  580, 
44  Paa  1020.  The  transcript  on  the  appeal 
from  the  Judgment  was  filed  pending  the 
decision  of  the  motion  for  a  new  trial; 
and  the  fact  that  the  motion  was  ultimately 
dismissed  does  not  preclude  the  use  of  the 
bill  of  exceptions  on  the  appeal  from  the 
Judgment  Foley  v.  Foley,  120  CaL  37,  52 
Pac.  122,  65  Am.  St  Bep.  147;  Kelly  v.  Nlng 
Yung,  eta,  Ass'n,  138  CaL  603,  72  Pac.  148. 
We  pass  now  to  a  consideration  of  the  ai>- 
peaL  The  complaint  is  in  two  counts,  and 
Is  hased  upon  the  following  written  instru- 
ment: "San  Francisco,  CaL,  July  3,  1902. 
Mr.  H.  J.  Miller,  City— Dear  Sir:  I  hereby 
guarantee  to  refund  all  moneys  paid  by  yon 
for  the  purchase  of  Zubiate  stock  in  twelve 
months  from  date,  in  the  event  that  you  are 
not  satisfied  with  your  investment  Dew  B. 
Oliver,  President  Witness:  J.  B.  Kenny." 
The  life  of  this  guaranty  was  extended  by 
the  maker  in  writing  until  June  22,  1904.  A 
few  days  prior  to  that  time  the  following 
writing,  dated  June  3,  1904,  was  delivered  to 
the  defendant:  "Mr.  Dew  B.  Oliver,  San 
Francisco.  I  hereby  notify  you  that  I  am 
not  satisfied  with  my  Investment  in  Zubiate 
mining  stock  referred  to  In  your  letter  dated 
July  3rd,  1902,  and  I  hereby  exercise  my 
right  to  demand  that  you  comply  with  your 
guarantee  of  said  date  and  that  you  pay  to  me 
not  later  than  the  22nd  day  of  June,  1904, 
the  sum  of  |3,000.00,  the  same  being  the 
amount  of  my  Investment  In  said  stock,  in- 


cluding assessment  on  same.  At  the  time  of 
the  payment  of  said  sum,  I  shall  endorse 
and  transfer  the  whole  of  said  stock  to  yon 
or  to  any  person  you  may  name.  H.  J.  Mil- 
ler." 

On  June  21,  1004,  MiUer  assigned  and 
transferred  all  hia  right  tttie,  and  Interest 
under  the  contract  and  the  Indebtedness  ow- 
ing thereunder  to  the  plaintiff.  Plaintiff  al- 
so alleges  that  on  the  22d  day  of  Jnne,  1904, 
an  account  was  stated  betv  een  plaintiff  and 
defendant  upon  the  aforesaid  indebtedness, 
and  upon  such  statement  a  balance  of  $3,000 
was  found  to  be  due  from  the  defendant  to 
plaintiff,  and  that  the  defendant  then  and 
there  promised  to  pay  the  same. 

This  action  was  commenced  in  July  folloir- 
ing.  It  was  tried  by  a  Jury,  which  rendered 
a  verdict  against  the  defendant  for  the  gam 
of  $2,655,  with  Interest  and  Judgment  was 
rendered  pursuant  to  the  verdict 

[2]  Defendant  Insists  that  the  allegations 
of  the  complaint  "preclude  a  cause  of  ac- 
tion." This  contention  is  founded  on  a  num- 
ber of  grounds.  Answering  the  first  of  these, 
the  defendant  had  a  right  to  express  his  dis- 
satisfaction, and  make  his  demand  for  the 
fulfillment  of  the  guaranty,  at  any  time  dur- 
ing the  life  of  the  contract  (Herberger  v.  Bus- 
man, 90  CaL  5S3,  27  Pac  428);  and,  under 
a  fair  interpretation  of  the  words  of  tbe 
contract,  "i  •  *  •  guarantee  to  refund 
•  *  •  in  twelve  months  from  date,"  the 
defendant  had  until  the  expiration  of  that 
period,  or  any  extension  thereof,  in  which  to 
comply  with  Miller's  demand,  which  would 
give  him  until  June  22,  1904.  The  very  lan- 
guage of  the  contract  giving  the  defendant 
the  whole  of  the  period  of  the  guaranty  In 
which  to  make  It  good,  was  equally  effective 
In  conferring  upon  Miller  the  right  to  make 
his  demand  at  any  time  within  that  period; 
and  we  cannot  agree  with  the  contention 
of  the  defendant  that  Miller's  demand  was 
prematurely  made,  and  therefore  abortive^ 
because  made  before  the  last  day  of  the  life 
of  the  guaranty. 

[3]  The  fact  that  the  assignment  by  Miller 
to  the  plaintiff  was  made  before  the  money 
was  due  is  also  ImmateriaL  It  operated  to 
authorize  the  assignee  to  collect  the  same 
when  It  should  become  due  and  payable  As- 
signments  of  future  Interests  are  valid.  2 
Am.  &  Eng.  Ency.  of  Law,  1027;  Bank  of 
Yolo  v.  Bank  of  Woodland,  3  CaL  App.  86L 
567,  86  Pac.  820;  La  Bue  v.  Groezlnger,  84 
Cal.  281,  283,  24  Pac.  42,  18  Am.  St  Bep. 
179;  Field  V.  Mayor  of  N.  T.,  6  N.  Y.  179, 
57  Am.  Dec.  435;  Dollar  v.  International 
Banking  Corp.,  13  CaL  App.  331,  338,  109 
Pac.  499. 

[4]  Nor  is  there  any  merit  In  the  argu- 
ment of  defendant  that  the  contract  was  per- 
sonal, and  therefore  unassignable.  The  con- 
tract does  not  provide  that  it  shall  not  be  as- 
signed. Neither  is  It  in  Its  nature  strictly 
personal,  and  therefore  unassignable.   2  Am. 
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[S]  Even  If  the  contract  were  not  assign- 
able, Its  transfer  could  be  ratified  (Sbarp  t. 
Edgar,  3  Sanford  [N.  Y.]  381 ;  2  Am.  &  Eng. 
Ency.  of  Law,  1Q28);  and  this,  according  to 
the  allegations  of  the  first  count  of  the  com- 
plaint, was  done ;  for  it  is  there  stated  that 
the  defendant,  haying  notice  of  the  assign- 
ment, agreed  with  the  plalntUf  on  the  22d 
day  of  June,  1904,  that  the  amount  due  un- 
der the  contract  was  $3,000,  and  agreed  to 
pay  to  plaintiff  that  sum.  This  upon  de- 
murrer must  be  taken  as  true,  and  to  estab- 
lish a  ratification  of  the  assignment. 

[6]  This  disposes  of  the  points  made 
against  the  complaint  We  may  add,  more- 
over, that  as  the  complaint  embraces  two 
counts,  one  of  which  without  any  doubt 
states  sufficient  facts  to  constitute  a  cause  of 
action.  It  is  good  as  against  a  general  de- 
murrer, and  we  could  not  reverse  the  Judg- 
ment even  if  the  other  count  were  defective. 
Bernstein  v.  Downs,  112  CaL  204,  44  Paa 
657 :  Terrill  v.  TerrUI,  100  Cal.  413,  42  Pac. 
137.  For  the  sake  of  upholding  it,  the  Judg- 
ment will  be  presumed  to  be  based  upon  the 
count  against  which  there  Is  no  valid  objec- 
tion. Nielsen  v.  Provident  Sav.,  etc..  Society, 
139  Cal.  339,  73  Pac.  168,  96  Am.  St  Rep. 
146. 

[7]  Defendant  strenuously  insists  that  he 
acted  throughout  the  transaction  only  in  the 
cajMidty  of  an  officer  of  the  Zubiate  Mining 
Company,  and  that  therefore  the  action  did 
not  lie  against  him.  The  execution  of  the  con- 
tract by  the  defendant  by  signing  his  name 
and  adding  thereafter  the  word,  "President," 
did  not  make  the  contract  the  obligation  of 
the  corporation.  Bank  v.  Wallls,  150  N.  Y. 
455,  44  N.  E.  1038;  Oerdlng  v.  Funk,  48 
App.  Div.  603,  64  N.  Y.  Supp.  423,  426;  Hall 
v.  Jameson,  151  Cal.  610,  91  Pac.  518,  12  U 
R.  A.  (N.  S.)  1190,  121  Am.  St  Rep.  137.  Nor 
does  the  fact  that  the  defendant  used  the 
letter  head  of  the  corporation  carry  any  pre- 
sumption that  the  contract  was  made  by  the 
cori>oration.  Menz  Lumber  Co.  v.  McNeeley 
&  Co.,  58  Wash.  223, 108  Pac.  621,  28  L.  B.  A. 
[N.  S.]  1107 ;  Bank  v.  Clark,  130  N.  Y.  312,  34 
N.  E.  908,  36  Am.  St  Rep.  706.  The  contract 
Is  In  the  first  person  singular,  meaning  the 
defendant;  and  in  the  three  extensions  of 
tUne  the  defendant  signed  his  name  without 
the  addition  of  the  word,  "President"  Be- 
sides this.  In  settling  the  account  with  the 
plaintiff,  the  defendant  showed  that  he  re- 
garded the  contract  as  bis  individual  obliga- 
tion. These  circumstances,  together  with  the 
evidence  of  Miller  that  the  defendant  gave 
him  the  contract  as  his  personal  guaranty, 
must  be  regarded  as  sufficient  to  support  the 
verdict  of  the  Jury  upon  tills  point. 

[I]  There  is  no  merit  in  defendant's  asser- 
tion that  the  Judgment,  In  failing  to  provide 
that  the  stock  must  be  returned  upon  pay- 
ment of  the  Judgment,  has  left  one  of  the  Is- 


was  made  upon  the  defendant  for  the  amount 
claimed  to  be  due  under  the  guaranty  a  ten- 
der of  the  stock  was  made.  Defendant  re- 
fused to  comply  with  the  demand,  and  re- 
pudiated the  whole  transaction,  whereupon 
Miller  or  his  assignee  became  vested  with  a 
cause  of  action  against  Miller  for  the  amount 
due.  The  complaint  makes  no  reference  to 
what  shall  be  done  with  the  stock,  but  con- 
templates that  upon  payment  of  the  amount 
due  under  the  contract  the  stock  shall  be 
delivered  to  the  defendant,  and  that  in  the 
meantime  the  plaintiff  shall  be  the  bailee 
thereof.  The  defendant  neither  in  his  an- 
swer nor  in  any  other  way  indicated  that  he 
was  not  satisfied  to  let  the  case  go  to  trial 
and  Judgment  resting  on  that  assumption; 
and  he  cannot  now  be  heard  to  complain. 

It  is  perfectly  apparent  that  there  was  a 
consideration  for  the  making  of  the  contract, 
and  that  the  evidence  sustains  the  verdict  of 
the  Jury  that  there  was  an  account  stated. 

Other  points  have  not  been  overlooked,  but 
on  examination  they  have  been  found  to  be 
without  merit. 

The  Judgment  is  affirmed. 


We    concur: 
ARDS,  J. 


LBNNON,    P.    J.;     BICH- 


BOSCHETTI  et  al.  ▼.  MORTON  et  aL 
(Civ.  1,162.) 

(DUtrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Nov.  22,  1013.) 

1.  GuABANTT  (I  82*)  — Actions  — Pabtiks  — 
Pbincipal  Debtob. 

In  an  action  on  a  guaranty  of  a  lease,  the 
lessee,  who  was  the  principal  debtor,  was  not 
a  necessary  party,  eBpecially  where  it  appear- 
ed that  he  was  insolvent  so  that  the  obUgees 
were  relieved  from  suing  him  by  Civ.  Code,  {I 
2800,  2801. 

[Bd.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  {  97;   Dec.  Dig.  {  82.*] 

2.  Appeal  and  Ebbob  ({  1042*)— Ruunos  on 
Pleadings— Prejudice. 

Denial  of  a  motion  to  strike  out  probative 
matter  in  a  complaint  was  not  ground  for  re- 
versal, where  it  did  not  appear  tliat  defendants 
were  in  any  wise  prejudiced. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4110-4114;  Dec  Dig.  { 
1042.*] 

3.  Abateuent  and  Bevivai.  (§  8*)  —  Otheb 
Action  Pending. 

An  action  by  a  lessee  to  recover  damages 
from  the  lessors  for  defective  construction  of 
the  building  and  consequent  injuries  to  his 
goods,  to  which  defendants,  who  were  guaran- 
tors of  the  lease,  were  not  parties,  could  not  be 
pleaded  in  abatement  of  a  suit  by  the  lessors 
on  a  guaranty  of  payment  of  the  rent  for  the 
term. 

FEd.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  i§  39-58,  58-63,  68- 
72;    Dec  Dig.  §  8.*] 

4.  Judgment  (5  601*)- Action  on  Quarantx 
—Judgment  fob  Prior  Default. 

In  an  action  on  a  guaranty  of  payment  of 
the  rent  for  a  term,  accruing  after  May  15, 
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1907,  a  Jodgment  for  plaintiffs  in  a  suit  in.  a 
justice  court  to  recover  against  defendants  for 
tlie  rent  from  AprU  16th  to  May  l6th  was  im- 
material, 

[EJd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §  1116;   Dec.  Dig.  J  601.»] 
6.  Landlobd  and  Tenant  (S  184*)— Rknt— 

Action  on  Guaranty— Bvidbncb. 

In  an  action  on  a  guaranty  of  payment  of 
rent  to  accrue  under  a  lease  for  a  term,  it  was 
material  to  show  that  plaintiffs  accepted  pos- 
sesmon  of  the  premises  from  the  lessee  because 
of  nonpayment  of  rent  and  that  there  was  no 
eviction. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  g|  743-750;  Dec  Dig. 
8  184.*] 

6.  Landlobo  and  Tenant  ({  194*)— Subrkn- 
DEB— Acceptance. 

Where,  during  a  term,  the  lessee  surren- 
ders the  key  and  abandons  the  premises,  the 
lessors  are  entitled  to  take  possession  and  man- 
ifest their  acceptance  of  the  surrender,  and  in 
doing  so  cannot  be  charged  with  eviction  re- 
leasing the  lessee  from  liability  for  future  rent. 
[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  i|  788,  789;  Dec  Dig. 
I  194.»] 

7.  GtJABANTT  (S  53*)— Release  of  Guaban- 
TOB— Change  in  Obligation- Payment  of 
Rent, 

Where  a  lessee  voluntarily  surrendered  the 
premises  and  the  lessors  accepted  the  abandon- 
ment, but  there  was  no  eviction,  a  guarantor  of 
the  rent  for  the  term  waa  not  discharged  un- 
der Civ.  Code,  f  2819,  providing  that  a  guar- 
antor is  exonerated  if,  by  any  act  of  the  cred- 
itor without  the  consent  of  the  guarantor,  the 
original  obligation  of  the  principal  is  altered  in 
any  respect  or  the  remedies  or  rights  of  the 
creditor  against  the  principal  in  respect  there- 
to are  in  any  manner  impaired  or  suspended. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  SS  64,  66;  Dec  Dig.  |  53.*] 

8.  Guaranty  (J  39*)— Guabanty  of  Rent— 

SUBBENDEB  OF  PBKIOBES— NOTICE  TO  QUAB- 
ANTOBS. 

Where  a  guaranty  of  payment  of  rent  un- 
der a  lease  provided  that  the  gnarantors,  on 
failure  of  the  lessee  to  pay  the  rent,  would 
forthwith  pay  the  same  without  previous  de- 
mand, etc.,  the  guarantors  were  not  entitled 
to  notice  of  the  lessee's  surrender  of  the 
premises  daring  the  term  and  its  acceptance  by 
tht  lessors. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  g  48;   Dec.  Dig.  {  89.*] 

9.  Guaranty   (i  46*)— Default— Notice. 

Civ.  Code,  {  2807,  provides  that  a  guar- 
antor of  payment  or  performance  is  liable  Im- 
mediately on  default  of  the  principal  and  with- 
out demand  or  notice,  and  section  2808  declares 
that,  when  the  guaranty  Is  of  a  conditional 
obligation,  the  guarantor  s  liability  is  commen- 
surate with  that  of  the  principal,  and  he  is  not 
entitled  to  notice  of  the  principal's  default  un- 
less he  is  unable,  by  the  ezerase  of  reasonable 
diligence,  to  acquire  information  thereof  and 
the  creditor  has  actual  notice.  Held  that, 
where  defendants  guaranteed  payment  of  rent 
by  a  lessee,  they  were  not  entitled  to  notice  of 
the  lessee's  default  vnthin  a  reasonable  time  in 
order  to  fix  their  liability. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  {§  56,  57 ;    Dec  Dig.  8  46.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  J.  Murasky, 
Judge. 

Action  by  E.  Boschetti  and  another  against 
Thomas  J.  Morton  and  others.    Jadgment  for 


plaintiffs,  and  defendant  Morton  and  inter- 
vener, P.  L.  Badt,  appeal.    Affirmed. 

WiUlam  J.  Herrin,  of  San  Frandsoo,  for 
appellants.  Rufus  Hatch  Kimball,  of  San 
Francisco,  for  respondents. 

CHIPMAN,  P.  J.  The  action  is  against 
defendants  as  gnarantors  under  a  certain 
lease  In  which  intervener,  Badt,  was  the  les- 
see of  the  premises  and  plaintiffs  were  the 
lessors.  The  undertaking  was  attached  to 
the  lease  and  In  terms  covenants  that  the 
lessee  vtIII  pay  aU  rents  monthly  and  ex- 
ecute other  agreements,  failing  in  which  tbe 
guarantors  "will  forthwith  pay  unto  them 
(plalntlfls)  without  previous  demand  on  ns 
all  rents  accrued  and  all  damages  incurred 
by  reason  of  such  failure.  Including  attorney's 
fees  actually  Incurred  or  expended  by  them 
(plalntlfts)  or  tbeir  agents,  Bumham  k 
Marsh." 

It  is  alleged  that  the  lessee  entered  into 
possession  of  the  premises  (a  building  on  the 
northerly  side  of  Bush  street  near  Franklin 
street  in  the  city  of  San  Francisco)  and  paid 
the  rent,  $160  per  month,  to  plalntlfb  to  and 
Including  April  14,  1907,  and  so  continued  In 
possession  until  and  including  June  1,  1908, 
on  which  last-named  date  plaintiffs  "accepted 
possession  thereof  from  said  Badt  *  *  * 
for  the  sole  reason  that  the  said  Badt  and 
the  defendants,  each  and  all,  refused  to  pay 
the  rent  of  said  premises  or  any  portion 
thereof" ;  that,  except  as  her^nafter  stated, 
Badt  neglected  and  refused  to  pay  rent  after 
April  15,  1907,  by  reason  whereof  plaintifl 
commenced  an  action  in  the  Justice's  court 
against  the  defendants  berdn  to  recover  rent- 
als for  the  month  commencing  April  IS,  190T, 
and  recovered  Judgment  therein  which,  on  ap- 
peal to  the  superior  court,  was  affirmed,  and 
the  said  Judgment  in  said  superior  court  wag 
paid  and  the  Judgment  satisfied;  that  tbe 
whole  of  the  rent  accruing  since  May  15, 190T, 
is  unpaid,  and  defendants  have  refused  to 
pay  the  same.  Judgment  was  demanded  for 
the  sum  of  $2,080,  with  interest  and  $520 
attorneys'  fees.  A  motion  was  made  by  de- 
fendants to  strike  from  the  complaint  tbe 
said  proceedings  in  the  Justice's  court  and 
the  superior  court  some  60  or  more  foUos,  as 
redundant  and  Immaterial,  which  motion 
was  denied.  Defendant  Basillo  Assente  made 
default  Defendant  Morton  answered,  deny- 
ing that  plaintiffs  accepted  possession  of  the 
premises  from  Badt  because  of  the  nonpay- 
ment of  rent,  but  that  they  wrongfully  en- 
tered Into  possession  June  1,  1908,  and  evict- 
ed Badt  in  violation  of  the  lease.  As  a 
second  defense,  defendant  Morton  allied 
that  plaintiffs,  without  the  consent  of  de- 
fendants or  of  Badt,  on  June  1,  1908,  wrong- 
fully took  possession  of  the  premises,  "^n 
out  and  removed  all  of  the  fixtures,  shelving 
and  counters  placed,  constructed,  used,  and 
owned  therein  by  said  P.  L.  Badt,"  hy  rea- 
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leased,  and  discharged  from  said  agreement 
and  undertaking"  to  pay  plaintiffs.  Where- 
fore defendant  prays  that  plaintiffs  recover 
nothing  and  that  he  be  "exonerated,  discharg- 
ed, and  released  from  said  guaranty  annexed 
to  said  lease." 

Intervener,  Badt,  by  leave  of  court,  filed 
a  complaint  In  Intervention  in  which  he  made 
denials  of  the  averments  of  plaintiff's  com- 
plaint much  the  same  as  did  the  defendant. 
He  set  up  several  separate  defenses  entitled, 
third,  fourth,  and  fifth  defenses.  A  demurrer 
was  sustained  as  to  these,  and,  no  objection 
being  made  in  the  briefb  to  this  order,  these 
defenses  need  not  be  set  out  In  his  second 
defense,  intervener  alleges  the  making  of  said 
lease;  that  at  its  date,  June  11,  1906,  the 
building  on  said  premises  was  In  course  of 
erection;  that  said  building  was  to  be  used 
in  carrying  on  a  hardware  business  and  was 
to  be  suitable  for  that  purpose;  that  It  was 
not  completed  until  about  August  1, 1906,  on 
which  date  intervener  took  possession  and 
placed  ther^n  a  stock  of  hardware  of  the 
value  of  |n,000;  that,  in  violation  of  said 
agreement,  plaintlfls  did  not  erect  a  build- 
ing suitable  for  mercantile  purposes  or  said 
hardware  business;  that,  by  reason  of  the 
defective  and  faulty  construction  of  said 
building  (as  to  which  the  particulars  are  set 
out),  "when  the  rainy  season  began  in  the 
month  of  October,  1906,  seepage,  percolating, 
and  surface  waters  ooEed  through  said  fioor, 
walls,  sidewalk,  and  foundations,  and  damp- 
enei  and  rusted  said  stock  of  hardware  in 
said  building  to  such  an  extent"  as  to  render 
it  unsalable ;  that  said  defects  were  unknown 
to  intervener  and  could  not  be  discovered  by 
blm  by  the  use  of  ordinary  diligence,  but 
that  plaintiffs  could  have  discovered  such  de- 
tects during  the  construction  of  the  building 
bad  they  used  ordinary  care  in  its  supervi- 
sion; that,  about  the day  of  October, 

1906,  intervener  gave  plaintiffs  notice  in 
writing  pursuant  to  section  1942  of  the  Civil 
Code,  notifying  them  of  said  defects,  and 
plaintlfls  thereupon  commenced  repairs  on 
said  building,  but  said  defects  could  not  be 
and  were  not  repaired,  "and  shortly  there- 
after intervener  did  remove  his  stock  of 
Imrdware  from  said  building  whereby  inter- 
vener suffered  damage  in  the  sum  of  $5,000, 
no  part  of  which  has  been  paid."  Inter- 
vener also  alleged  that  at  all  the  times  set 
forth  in  the  complaint  he  was  and  now  Is 
"wholly  insolvent  and  unable  to  indemnify 
defendant  Thomas  J.  Morton  for  any  Judg- 
ment that  may  be  obtained  against  blm." 

Defendant  Morton  asked  leave  to  file  a 
proposed  amendment  to  his  answer,  as  a 
third  defense,  setting  forth  by  way  of  plea 
In  abatement  the  pendency,  in  the  superior 
court,  of  another  action  "between  defendant's 
principal  P.  L.  Badt  and  the  plaintiffs  In  this 
action;  that  in  said  action  a  copy  of  the 
process  has  been  duly  served  upon  defend- 
ant's principal  P.  U  Badt  and  be  has  ap- 


to  said  Badt  and  undetermined."  In  support 
of  the  motion  all  the  papers  in  the  case  are 
appended  thereto,  and  it  is  claimed  that  the 
said  action  was  between  the  same  parties  as 
in  this  action  and  involved  the  same  issues. 
The  motion  was  denied. 

The  court  found  the  averments  of  the  com- 
plaint to  be  true  except  as  to  the  amount 
of  the  alleged  attorney's  fee,  $B20,  and  re- 
duced the  amount  to  $250;  that  the  denials  In 
paragraphs  1  and  2  of  the  answer  of  defend- 
ant Morton  are  untrue;  that  the  lease  set 
up  by  Morton  is  the  same  lease  set  forth  In 
plaintiff's  complaint;  that  plaintiffs  did  not 
oust  Badt  from  the  building  and  did  not 
wrongfully  or  without  the  assent  of  Badt  or 
the  defendants  go  into  possession  or  oust 
or  eject  Badt  or  wrongfully  withhold  the 
possession  from  him  or  defendants  without 
his  consent;  that  defendant  Morton  is  not 
exonerated  or  released  from  said  agreement; 
that  intervener,  Badt,  has  no  good  or  sub- 
stantial defense  to  the  action;  that  plain- 
tiffs took  possession  of  the  premises  with 
Badt's  consent  and  in  accordance  with  his 
wish ;  that  at  all  the  times  set  forth  in  the 
complaint  in  Intervention  the  said  intervener 
was  and  is  wholly  insolvent. 

The  conclusions  of  law  were :  That  plain- 
tiffs are  entitled  to  Judgment  against  the  de- 
fendants and  Badt,  the  intervener,  in  the 
sum  of  $1,720,  with  interest  upon  the  sums 
monthly  as  they  accrued,  from  May  15,  1907, 
and  also  $250,  attorney's  fees,  and  costs  of 
suit    Judgment  was  entered  accordingly. 

[1]  1.  Appellants'  first  point  is  that  their 
special  demurrer  for  misjoinder  of  parties 
should  have  been  sustained  because  the  les- 
see, Badt,  was  not  made  party  defendant.  In 
Carver  v.  Steele,  116  CaL  116,  119,  47  Pac. 
1007,  1008  (58  Am.  St  Rep.  156),  the  court 
said :  "In  general,  unless  some  agreement  or 
special  circumstance  Imposes  diligence  upon 
the  creditor  as  a  duty,  he  does  not,  by  mere 
failure  to  pursue  the  person  primarily  liable, 
discharge  the  guarantor,  surety,  or  indoiser, 
even  though  his  passivity  In  this  regard  may 
result  in  barring  his  remedy  against  the  orig- 
inal debtor."  Furthermore,  in  the  present 
case,  Badt  was  wholly  insolvent,  and  hence 
it  was  not  necessary  to  sue  him.  Civ.  Code, 
{S^SOO,  2801.  Besides,  Badt  was  allowed 
to  make  himself  a  party. 

[2]  2.  The  court  refused  to  strike  out  the 
alleged  redundant  matter  in  the  complaint 
setting  forth  the  actfon  In  the  Justice's  court. 
The  facts  were  probative  and  had  no  proper 
place  in  the  complaint  and  should  have  been 
stricken  out,  but  the  refusal  of  the  court  to 
grant  the  motion  is  not  ground  for  reversal 
of  the  Judgment  It  does  not  appear  that 
defendants  were  in  any  wise  prejudiced  by 
the  retention  of  this  redundant  matter. 
Sloane  v.  Southern  Cal.  By.  Co.,  HI  CaL 
668,  684,  44  Pac.  320,  32  U  R.  A.  193. 

[S]  8.  It  la  claimed  that  the  court  erred  in 
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denying  defendant  Morton's  motion  to  file 
an  amended  answer.  It  Is  contended  that 
the  action  sought  to  be  pleaded  In  abatement 
Involved  the  same  parties  and  the  same  Is- 
sues and  that  had  a  judgment  been  rendered 
in  the  case  "It  would  have  been  offered  as  a 
plea  in  bar  of  this  action,"  citing  Hall  v. 
Susskind,  109  Cal.  203.  41  Pac.  1012;  Code 
Civ.  Proc.  i  1908,  subd.  2.  The  action  of 
Badt  against  the  plaintUTs  here  was  to  recov- 
er damages  for  the  defective  construction 
of  the  building  and  the  consequent  injury  to 
intervener's  goods.  The  guarantors,  defend- 
ants here,  were  not  parties  to  that  action, 
and  the  action  did  not  involve  the  payment 
of  rentals.  The  question  of  the  liability  of 
the  sureties  not  having  been  Involved,  a 
judgment  in  the  action  of  Badt  v.  these 
plaintUfs  would  not  necessarily  be  a  bar  to 
this  action.  The  rule  laid  down  in  Hall  v. 
Susskind  is  not  met  by  the  facts  pleaded 
In  Badt  V.  Boschettl  and  Magnani. 

4.  Error  is  claimed  of  the  court's  refusal 
to  sustain  defendant's  motion  for  a  nonsuit 
for  the  reason  that  certain  material  aver- 
ments of  the  complaint  are  not  supported  by 
any  evidence,  viz.,  that  the  lease  was  not  of- 
fered In  evidence;  tliat  the  execution  of 
the  guaranty  by  defendant  Morton  was  not 
shown;  that  there  was  no  evidence  to  sus- 
tain the  averment  "that  plaintiffs  accepted 
possession  for  the  sole  reason  that  the  de- 
fendant Morton,  or  either  of  them,  refused 
to  pay  the  rent";  that  there  was  no  evidence 
In  support  of  the  averments  relating  to  the 
proceedings  and  judgment  in  the  justice's 
court  for  a  month's  rent  and  the  paymoit  of 
the  judgment 

[4]  The  execution  of  the  lease  and  the 
guaranty  appeared  both  by  failure  to  deny 
And  by  the  averments  of  the  answer  and  the 
complaint  in  intervention.  So  far  as  the 
proceedings  for  the  recovery  of  one  month's 
rent  are  concerned,  we  cannot  see  that  they 
were  material  to  the  issues  in  this  case.  At 
most,  they  tended  to  show  what  otherwise 
appeared,  namely,  that  the  lease  and  guar- 
anty were  executed  as  alleged,  and  whether 
that  judgment  was  or  was  not  paid  is  not  ma- 
terial, since  the  present  action  excludes  any 
claim  for  that  month. 

[S]  It  was  material  to  show,  which  was  de- 
nied, that  plaintiffs  accepted  possessiot^  of 
the  premises  from  Badt,  tiie  lessee,  and  that 
their  reason  for  doing  so  was  the  nonpayment 
-of  the  rent  The  court  found :  "That  plain- 
tiffs accepted  and  tools,  possession  of  the 
premises  described  in  the  lease  set  forth  in 
the  complaint  herein  on  the  first  day  of  June, 
1908,  in  accordance  with  the  consent  of  P. 
li.  Badt."  Badt  testified  that  he  gave  up  the 
Icey  of  the  premises  to  Burnham  &  Marsh, 
plaintiffs'  agents.  "I  left  the  key  with  Mr. 
Merriman  (in  the  agents'  office).  When  I 
handed  lUm  the  key,  I  told  him  I  had  moved 
•out  of  the  premises.  ♦  •  •  The  key  I 
handed  him  was  the  key  to  the  front  door. 


There  was  no  key  to  the  back  door.  I  had 
dealt  with  Burnham  &  Marsh  before  as  the 
agent  of  the  plalntlfTs.  It  was  that  fact 
that  took  me  back  again,  and  that  caused  me 
on  that  occasion  to  go  there  and  give  up  the 
key  to  Mr.  Merriman.  I  may  have  told  Mr. 
Merriman  that  the  business  was  not  paying 
me  and  tliat  therefore  I  moved  out  After 
I  gave  the  key  to  Mr.  Merriman  I  never  ask- 
ed for  It  back.  I  never  went  after  that" 
He  testified  that  he  never  asked  the  plain- 
tiffs or  either  of  them  for  the  key  and  never 
told  them  that  he  wanted  possession  again; 
ttiat  he  had  no  further  use  for  the  premises 
and  did  not  want  to  be  Uable  for  furtlier 
rent  and  took  that  means  of  relieving  hlmselt 
It  appeared  that  Badt  passed  the  premises 
after  plaintiffs  took  possession  and  saw  them 
taking  down  a,  partition  and  some  shelving. 
He  did  not  then  object  or  make  any  inquiry 
as  to  why  plaintiffs  were  in  possession. 

[I]  Boschettl,  one  of  the  plaintiffs,  testi- 
fied that  he  removed  a  partition  in  the  rear 
of  the  storeroom,  took  down  some  shelving, 
and  loosened  the  cotmter  from  the  floor; 
that  "those  fixtures  are  lying  there  now.  Mr. 
Radt  never  asked  me  to  give  Iiim  those  fix- 
tures. I  never  withheld  them  from  him,  and 
nobody  ever  asked  me  for  them."  There  is 
some  conflict  as  to  Badt's  Intuition  afta 
moving  out  and  there  was  some  evidence 
tending  to  show  that  he  made  an  effort  to 
rent  the  premises,  thus  negativing  the  idea 
of  an  abandonment  of  the  lease  or  stirrender 
of  possession.  We  think,  however,  there  was 
sufficient  evidence  to  justify  the  finding  of 
the  trial  court  Upon  the  surrender  of  the 
key  and  abandonment  of  the  premises  plain- 
tiffs had  a  right  to  take  possession  and  thus 
manifest  their  acceptance  of  the  surrender. 
Welcome  v.  Hess,  90  Cat  507,  27  Pac.  369,  25 
Am.  St  Rep.  145;  Adams  y.  Weaver,  IIT 
Cal.  47,  48  Pac.  972.  McAlester  v.  Landers, 
70  CaL  79,  84.  11  Pac.  505,  dted  by  appellant, 
was  a  case  of  undisputed  eviction  and  took 
place  prior  to  default  in  payment  of  rent 
for  wtilch  the  guarantor  was  sued.  The 
point  there  was  that  because  the  lessee  could 
recoup  his  damages  from  the  unpaid  rent, 
the  lessor's  rights  against  him  were  thus 
so  Impaired  as  to  release  the  guarantor;  bnt 
the  case  does  not  apply  here,  first  becaose 
there  was  no  eviction,  and,  second,  the  al- 
leged eviction  took  place  after  the  liability 
had  accrued  for  which  the  action  was 
brought  BeleaslDg  the  lessor  from  liability 
for  future  rent  did  not  affect  the  lessees 
liability  for  rent  already  accrued.  Boyd  v. 
Gore,  143  Wis.  531,  128  N.  W.  68,  21  Ann. 
Cas.  1263.  The  facts  do  not  show^  exonera- 
tion of  the  guarantors  under  section  2S19  of 
the  Civil  Code,  for  there  was  no  act  of  the 
lessors  altering  the  obligation  of  the  le&<ee. 
or  in  any  way  impairing  or  suspending  the 
rights  of  the  lessors  against  the  lessee  Be- 
spondents  cite  American  Bonding  Co.  v. 
Pueblo  Investment  Co.,  150  Fed.  17.  31,  80 
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eviction  could  not  impair  a  matured  obliga- 
tion of  the  lessee  and  hence  conld  not-dis- 
diarce  the  guarantors  to  make  good  on  sndi 
an  obligation.  The  case  cited  appears  fully 
to  sustain  this  contention.  It  is  not  necessa- 
ry to  rest  the  decision  upon  this  proposition. 
Where  a  traant,  not  under  compulsion  but 
ToInntaiUy,  gives  up  the  premises,  and  the 
landlord  accepts  the  abandonment,  tliere  can 
be  no  eviction.    24  Cyc.  IISO. 

[7, 1]  6.  It  Is  urged  that,  because  defendant 
Morton  had  no  notice  of  the  action  of  the  les- 
sors, the  guarantors  bad  no  opportunity  to 
relet  the  property  or  to  take  other  steps  to 
recoup  their  loss.  This  contention  is  based 
on  Morton's  second  defense  that  liis  princi- 
pal, Badt,  was  ousted  by  plaintllts  and  such 
ouster  released  the  guarantors  under  section 
2819  of  the  Civil  Code.  As  already  stated, 
there  having  been  no  ouster,  this  section  and 
the  cases  dted  cannot  avail  appellant  Fur- 
thermore, the  guaranty  expressly  provides 
that  the  guarantors,  on  the  failure  of  the 
lessee  to  pay  his  rent,  "will  forthwith  pay 
unto  them  (the  lessors)  without  previous  de- 
mand on  us  all  rents  accrued  and  all  dam- 
ages incurred  by  reason  of  such  failure,  In- 
dndlng  attorney's  fees." 

6.  The  foregoing  is  sufficient  also  to  an- 
swer appellant's  contentions  tn  support  of 
his  appeal  from  the  order  denying  a  new 
trial. 

(II  7.  It  is  further  urged  tliat  the  com- 
plaint fails  to  state  a  cause  of  action  and 
the  demurrer  thereto  should  have  been  sus- 
tained, because  it  failed  to  state  whether 
the  plalntlflfs  notified  defendant  Morton  with- 
in a  reasonable  time  that  default  had  been 
'made  in  the  payment  of  rent  Section  2807 
of  the  ClTil  Code  would  seem  a  sufficient 
answer.  "A  guarantor  of  payment  or  per- 
formance Is  liable  to  the  guarantee  immedi- 
ately upon  the  default  of  the  principal,  and 
without  demand  or  notice."  When  the  guar- 
anty Is  of  a  conditional  obligation,  the  guar- 
antor's "liability  is  commensurate  with  that 
of  the  principal,  and  he  is  not  entitled  to  no- 
tice of  the  default  of  the  principal,  unless 
lie  is  unable,  by  the  exercise  of  reasonable 
diligence,  to  acquire  information  of  such 
default,  and  the  creditor  had  actual  notice 
thereof."  av.  Code,  i  2808.  As  was  said 
in  American  Bonding  Co.  v.  Pueblo  Inrest- 
ment  Co.,  supra:  "The  contract  of  surety- 
ship Is  not  tliat  the  obligee  will  see  that  the 
principal  pays  his  debt  or  fulfills  his  con- 
tract, but  that  the  surety  will  see  that  the 
principal  pays  or  performs."  We  have  al- 
ready shown  that  by  the  terms  of  the  guar- 
anty the  guarantors  were  not  entitled  to  no- 
tice of  the  leasee's  default 

We  discover  no  points  made  in  intervener's 
brief  not  covered  in  considering  the  appeal 
of  defendant  Morton.    Both  Badt  and  Mor- 


The  Judgmmt  and  order  are  affirmed. 
W*  concur:   HART,  3.1  BUBNBTT,  J. 


THIBD  STREET  IMPROVEMENT  CO.   v. 
McLELLAND    et  al.    (Ov.  1,189.) 

(District  Coart  of  Appeal,  First  District,  Cal- 
ifornia. Nov.  26,  1913.  Rehearing  Denied 
Dec  26,  1913.  Denied  by  Supreme  Court 
Jan.  23,  1914.) 

1.  PATiaRT  (I  88*)— Rkoovkbt— Pabol  Evi- 
DKNCs— Vabtiro  Wbittbn  Statemsnt  of 
Account— Pleadiro  Mistake. 

Where,  overlooking  $600,  which  plaintiff 
had  paid  defendant,  they  stated  their  account 
in  writing,  and  plaintiff  paid  the  balance,  as  so 
shown,  this  cannot  be  shown,  and  the  $500  re- 
covered, in  the  absence  of  a  pleading  of  the 
mistake. 

[Ed.  Note.— For  other  cases,  see  Paynxent 
Cent  Dig.  |i  291-296;   Dec.  Dig.  f  89.*] 

2.  Puadinq  (I  248*)— Ambkdment— CHAiro- 
iNG  Cause  of  Acnon. 

The  amendment  of  a  complaint  to  recover 
$600  had  and  received  by  defendants  for  the  use 
and  benefit  of  plaintiff,  by  alleging  that,  over- 
looking $600,  which  idalntiff  had  paid  defend- 
ants, they  stated  their  account  in  writing,  and 
plaintiff  paid  the  balance  as  so  shown,  does 
not  change  the  cause  of  action. 

[Ed.   Note.— For   other   cases,   see  Pleading, 
Cent  Dig.  {|  686,  687,  689-706,  708^,  709; 
Dec.  Dig.  I  248.*] 
S.  PixAOiNQ  (8  246*)— AmiTDiaiiT— DiBOBE- 

noir. 

It  appearing  defendants  would  not  be  prej- 
udiced in  their  defense  by  permitting  an  amend- 
ment at  the  trial,  of  the  complaint  in  an  ac- 
tion to  recover  $600,  to  allege  that  overlooking 
$500,  wliich  plaintiff  had  paid  defendants,  they 
stated  their  account  in  writing,  and  plaintiff 
paid  the  balance  as  so  shown,  ft  was  an  abuse 
of  discretion  not  to  allow  it 

[Sid.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ii  636,  663-676;  Dec.  Dig.  {  246.*] 

Appeal  from  Superior  Court,  Glty  and 
County  of  San  rrandsco;  B.  V.  Sargent, 
Judge. 

Action  by  the  Third  Street  Improvement 
Company  against  Robert  McLelland  and  an- 
other. From  a  Judgment  of  nonsuit,  plain- 
tiff appeals.    Reversed. 

Frohman  &  Jacobs,  of  San  Francisco,  for 
appellant  Peter  A.  Breen,  of  San  Francisco, 
for  respondent  McLelland.  Arthur  W.  Perry, 
of  San  Francisco,  for  respondent  Smilb. 

KERRIGAN,  J.  This  is  an  appeal  frcmi  a 
Judgment  of  nonsuit  The  action  was  for 
money  liad  and  received  by  the  defendants 
for  the  use  and  b^ieflt  of  the  plaintUT.  The 
answers  of  the  defendants  denied  the  receipt 
of  the  money. 

Upon  the  trial  of  the  case  the  secretary 
of  the  corporation  plaintiff  testified  that  the 
defendants,  as  copartners,  erected  a  buUdlng 
for  the  plaintiff  in  San  Francisco,  and  that 
at  or  about  the  time  of  the  completion  of  the 
building  there  was  an  agreement  of  setUe- 
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ment  In  writing  between  the  parties.  This 
agreement  was  introduced  in  evidence,  and 
eoDsisted  of  an  Itemization  of  sums  paid 
by  plaintlft  to  the  defendants,  and  an  agree- 
ment as  to  the  mode  of  payment  of  the  bal- 
ance still  remaining  due,  the  amount  of 
which  was  found  and.  fixed  by  the  writing. 
The  witness  testified  that  the  balance  so 
agreed  upon  was  subsequently  paid.  He  al- 
so testified  that  about  four  months  prior  to 
entering  into  the  written  settlement  the 
plaintiff  paid  to  the  defendants  the  sum  of 
$500,  which,  by  inadvertence,  was  not  en- 
tered In  the  books  of  the  plaintiff,  and  con- 
sequently was  not  taken  into  consideration  in 
the  negotiations  for  settlement,  nor  had  the 
plaintiff  received  credit  for  the  same.  This 
testimony  was  objected  to  by  the  defendants, 
but  was  admitted  by  the  court  subject  to  a 
later  ruling;  and,  upon  the  plaintiff  closing 
its  case,  the  defendants  renewed  their  objec- 
tion to  and  moved  to  strike  out  all  testimony 
relating  to  the  payment  of  this  $500,  upon 
the  ground  that  it  was  incompetent,  irrele- 
vant, and  immaterial,  that  the  said  payment 
was  made  prior  to  the  making  of  the  account 
stated,  that  it  was  an  attempt  to  correct  the 
written  account  stated  by  parol  in  the  ab- 
sence of  proper  pleading  for  that  purpose, 
and  that  the  account  stated  was  conclusive 
upon  all  matters  embraced  within  it,  and 
moved  for  a  nonsuit,  upon  the  ground  that 
plaintiff  had  failed  to  prove  the  allegations 
of  its  complaint  The  court  granted  the  mo- 
tion to  strike  out,  and  also  the  motion  for  a 
nonsuit,  and,  as  before  stated,  it  is  from  the 
Judgment  entered  thereupon  tliat  plaintiff 
appeals. 

After  argument  of  the  motion  to  strike  out 
and  for  an  order  of  nonsuit,  the  plaintiff 
asked  leave  to  amend  its  complaint  by  add- 
ing a  count  thereto,  in  which  it  would  allege 
the  mistake  of  fact  in  the  agreement  of 
settlement,  and  pray  that  the  contract  be  re- 
formed, and  for  the  recovery  of  the  $500 
overpaid.    This  motion  was  also  denied. 

In  support  of  its  appeal,  plaintiff  claims 
that  the  court  erred  in  striking  out  the  testi- 
mony admitted  subject  to  the  objection; 
that  it  also  erred  in  refusing  permission  to 
amend  the  complaint,  as  also  in  its  order 
granting  defendant's  motion  for  nonsuit 

[1]  Under  the  issues  framed  by  the  plead- 
ings the  testimony  stricken  out  by  the  court 
was  clearly  inadmissible  for  the  reasons 
stated  in  the  objection  thereto.  "When  the 
terms  of  an  agreement  have  been  reduced  to 
writing  by  the  parties,  it  Is  to  be  considered 
as  containing  all  those  terms,  and  therefore 
there  can  be  between  the  parties  and  their 
representatives,  or  successors  In  interest,  no 
evidence  of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing,  except  in 
the  following  cases:  1.  Where  a  mistake  or 
imperfection  of  the  writing  Is  put  in  Issue 
by  the  pleadings.  •  •  ♦  ••  Code  Civ.  Proc. 
S  1856.  "The  execution  of  a  contract  in  writ- 
ing, whether  the  law  requires  it  to  be  writ- 


ten or  not,  supersedes  all  the  negotlatloDs  or 
Btipnlationa  ooncemtng  its  matter  which  pre- 
ceded or  accompanied  the  execution  ot  Oie 
instrument"     Civ.  Code,  |  1625. 

A  contract  which  does  not  express  the  In- 
tention of  the  parties  cannot  be  enforced  ac- 
cording to  th^r  intention  without  first  re- 
forming it  to  make  It  express  such  intention. 
De  Witt  et  al.  v.  Duncan,  46  CaL  342,  346; 
Irving  V.  Cunningham,  66  CaL  15,  4  Pac.  76& 
The  written  contract  must  control  as  to  all 
the  terms  expressed  in  it,  and,  if  there  Is  any 
difference  between  it  and  the  oral  contract, 
the  written  document  must  be  referred  to  in 
order  to  preserve  the  rights  of  the  parties. 
Linton  V.  Unexcelled  Xlreworks  Co.,  128  N. 
Y.  672,  28  N.  E.  580. 

In  the  case  of  Bnsh  v.  Tilley,  49  Barb.  (N. 
T.)  599,  the  rule  is  thus  stated:  "If  the  al- 
leged previous  oral  arrangement  is  declared 
upon  as  the  subsisting  agreement,  •  *  • 
the  subsequent  written  agrreement  duly  exe- 
cuted, the  moment  it  Is  presented  in  evidence, 
destroys  the  oral  one,  and  takes  away  Its 
ctiaracter  as  an  agreement  entirely." 

In  the  case  at  bar,  the  moment  it  appeared 
that  the  parties  had  stated  thtii  account  io 
writing,  a  presumption  arose  that  the  pay- 
ment of  the  $500  made  prior  thereto,  to- 
gether with  all  previous  oral  negotlatliHU; 
were  merged  in  the  written  ag^reement 

[2,  3]  Coming  now  to  the  main  point  In  the 
case,  we  think  the  court.  In  the  exercise  of 
a  sound  discretion,  should  have  permitted  the 
proposed  amendment,  and  that  its  denial 
must  be  regarded  as  an  abuse  of  discretioii. 
The  case  for  the  plaintiff  was  very  brief; 
the  defendants  did  not  claim  to  be  taken  b; 
surprise,  or  ask  for  a  postponement  or  the 
imposition  of  terms.  Nor  does  it  wpeai 
that,  if  the  account  were  ordered  corrected 
and  reformed,  a  complete  readjnstmoit  or  a 
wholly  new  settlement  would  be  necessary. 
Apparently  all  that  would  foUow,  if  plalntlil 
established  its  case,  would  be  to  give  it  Judg- 
ment for  the  $500  sued  for.  The  defendants 
seemed  to  rely  wholly  on  the  theory  that  the 
proposed  amendment  would  wholly  change 
the  cause  of  action,  and  ttiat  the  trial  court, 
therefore,  was  without  any  power  to  permit 
It  We  do  not  think  this  is  the  correct  view. 
Plaintiff,  in  the  prcqposed  second  count  of  the 
complaint,  would  be  merely  alleging  in  effect 
the  facts  of  the  case  as  disclosed  by  the  evi- 
dence, which  facts,  if  the  court  found  them  to 
be  true,  would  entitle  the  plaintiff  to  recovef 
what  it  sought  to  obtain  by  the  original 
complaint,  L  e.,  the  $500  overpaid  the  defend- 
ants by  reason  of  a  mistake  of  fact  In  both 
counts  the  cause  of  action  would  be  the  same, 
viz.:  The  recovery  of  the  $500  paid  by  the 
plaintiff  to  the  defendants  through  an  over- 
sight or  mistake.  The  allowance  of  the 
amendment  would  not  change  the  cause  of  ac- 
tion, but  would  merely  permit  the  pleading  of 
the  appropriate  allegations — which  may  be 
done.  Frost  v.  Witter,  132  Cal.  421,  64  Pac 
705,  84  Am.  St  Rep.  53 ;  Bom  v.  Castle  etaJ.. 
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134  Paa  347.  Tbe  purpose  of  the  law  allow- 
ing amendments  Is,  of  course,  to  permit  the 
correction  of  errors  and  omissions  on  the 
part  of  a  pleader;  and,  since  It  cannot  be 
snccessfnlly  denied  tliat  the  plaintiff,  in  Its 
original  complaint,  conld  hare  properly 
sought  a  reformation  of  the  contract,  and, 
if  reformed,  a  recovery  thereon  as  reformed 
(34  Cyc.  904,  999;  24  Am.  &  Eng.  Endy.  of 
Law,  615;  4  Pom.  Eq.  Jur.  1376;  Walsh  ▼. 
McKeen,  75  GaL  519,  17  Pac.  673),  and  as  it 
appears,  also,  that  the  defendants  would  in 
no  way  hare  been  prejudiced  by  permitting 
the  amendment  lo  presenting  th^r  defense,  It 
follows.  It  seems  to  us,  that  the  court  erred 
In  disallowing  the  proposed  amendment. 
The  Judgment  is  reversed. 


We    concur: 
ABDS,  J. 


LBNNON,    P.    J.;    BIOH- 


MBSCHANTS'  MDT.   ADJUSTING  AGEN- 
CY T.   DAVIDSON.     (Clr.  1258.) 

(District  Court  of  Appeal,  Second  District,  C«l- 
ifomla.    Nov.  18, 1013.) 

1.  COBPOBATIOWS  (J  252*)  —  Stookholdibs — 
LiIABIUTT  TO  CBEDITOBB. 

A  creditor's  claim  against  a  corporation 
must  be  reduced  to  judgment  and  execution 
issued  and  returned  unsatisfied  before  he  can 
invoke  tbe  aid  of  equity  in  enforcing  collection 
against  a  stockholder  who  has  not  fully  paid 
for  bis  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  DlK.  Illl  1016-1023;   Dec.  Dig.  |  252.*] 

2.  COBFOBATIOHS  ({  260*)  —  iNDKBTiDiraas — 
Enfobckmbitt  Aoainbt  Stookholdkb— Btx- 
Pkhcb, 

A  judgment  against  a  corporation  and  ex- 
ecution unsatisfied  are  evidence  of  insolvency 
and  of  inability  to  collect,  bat  not  tlie  only  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  CJorporatlons, 
Cent  Dig.  M  887,  888,  080,  H4&-1159,  2277; 
Dec.  Dig.  {  269.*] 

3.  COEPOBATIONS   (f  262*)—  RZKIDT  OF  CBKD- 

itobs— Enfobckmbitt  Aoainst  Stockhold- 
er—Condition  Pbecedknt— Betdbn  Nulla 
Bona. 

Where  a  corporation  is  shown  to  be  wholly 
insolvent  and  without  any  assets  other  than 
claims  against  certain  stockholders  for  unpaid 
stock  subscriptions,  which  the  judgment  cred- 
itor has  made  a  futile  attempt  to  reach  by  ex- 
ecution, liability  thereon  being  denied,  he  has 
done  all  that  he  is  required  to  do  as  a  condi- 
tion precedent  to  an  action  to  enforce  a  stock- 
holder's liability  to  the  corporation  on  bis  un- 
paid subscription  and  in  such  case  the  retnm 
of  a  general  execution  against  the  company 
unsatisfied  as  a  mere  matter  of  form  is  not  a 
prerequisite  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1016-1023 ;   Dec.  Dig.  §  252.*] 

4.  COBPOBATIONS  (|  269*)  —  Rkmedies  or 
Cbeditobs— Entobcembnt  Against  Stock- 

HOLDEB— SUimOIZNCT    OF    EVIDENCE— PaID- 

xn?  Stock. 

EiVidence,  in  an  action  by  a  creditor  of  an 
insolvent  corporation  to  enforce  a  creditor's  lia- 
bility upon  his  unpaid  stock,  held  not  suffi- 
cient to  show  that  the  stock  was  sold  to  defend- 


ant and  the  certificate  therefor  issued  as  "paid- 
up"  stock. 

[Ed.  Note.— For  other  cases,  see  CJorporations, 
Cent  Dig.  M  887,  888,  980,  1140-1169,  2277 ; 
Dec  Dig.  i  260.*] 

6.   COBPOBATIONS  (i  99*)— CAPITAL  StOCK— IS- 

BTJB  AS  Paid-up  Stock— Estoppel  to  Re- 

OOTEB. 

A  corporation  issuing  stock  as  "paid-up" 
stock  is  thereby  estopped  from  enforcmg  pay- 
ment of  the  difference  between  the  amount  ac- 
tually paid  and  the  full  par  value  of  such  stock., 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  it  444-446;    Dec.  Dig.  |  99.*] 

6.  COBPOBATIONS    ({    232*)  —  Remedies    of 
Cbeditob  —  Enfobc^uent  Against  Stock- 

HOLDEB. 

A  judgment  creditor  of  an  insolvent  cor- 
poration may  enforce  payment  to  it  of  the  full 
par  value  of  the  stock  less  the  price  actually 
paid  for  it  by  tbe  stockholder ;  such  right  rest- 
mg  on  the  theory  that  the  assets  of  an  insolvent 
corporation  are  held  in  trust  for  its  creditors, 
it  being  immaterial  that  the  corporation  sold 
its  stock  in  good  faith  at  less  than  par  to  pro- 
cure capital  necessary  to  conduct  its  business. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  g{  879,  880,  883,  884,  987-;  Dec. 
Dig.  i  232.*] 

Appeal  from  Superior  Coart,  Tulare  Coun- 
ty; J.  A.  Allen,  Judge. 

Action  by  the  Merchants'  Mutual  Adjusting 
Agen^  against  Moses  Davidson.  Judgment 
for  plaintlfl,  and  defendant  appeals.  Af- 
firmed. 

EL  I.  Feemster,  of  Vlsalla,  for  appellant 
I>ambersoa  &  Lamberson  and  James  M. 
Burke,  all  of  Vlsalla,  for  respondent 

SHAW,  J.  This  Is  an  action  by  a  Judg- 
ment creditor  of  tbe  Vlsalla  Publishing 
House,  a  corporation,  to  collect  from  defend- 
ant as  a  stockholder  therein  an  unpaid  bal- 
ance alleged  to  be  due  from  him  to  the  cor- 
poration upon  shares  of  tbe  stock  therein, 
the  corporation  being  Insolvent.  Defendant 
appeals  from  a  Judgment  rendered  in  favor 
of  plaintiff. 

While  the  corporation  was  a  going  concern 
defendant  purchased  from  it  shares  of  its 
capital  stock  of  the  paj^value  of  $1^000,  for 
which  he  paid  $250  and  has  paid  no  more. 

The  flrst~p51nirurged  by  defendant  for  a 
reversal  is  that,  by  reason  of  the  fact  that 
the  Issuance  of  an  execution  upon  the  Judg- 
ment obtained  against  the  corporation  and  a 
return  of  nulla  bona  thereon  by  the  sheriff 
is  not  alleged,  the  complaint  fails  to  show 
that  plaintiff  prior  to  the  bringing  of  this 
action  had  exhausted  its  legal  remedies  In  an 
effort  to  collect  the  Judgment  obtained 
against  the  publishing  house,  and  therefore 
the  general  demurrer  Interposed  by  defend- 
ant should  have  been  sustained.  While  It  is 
true  the  complaint  did  not  allege  the  return 
of  an  execution  nulla  bona.  It  did  allege  that 
on,  the  15th  day  of  February,  1910,  plaintiff 
obtained  Judgment  against  tbe  corporation 
for  the  sum  of  $1,514.63;  that  at  the  time  of 
the  recovery  of  said  Judgment  and  at  all 
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timeB  thereafter  said  publishing  home  was 
Insolvent  and  neither  owned  nor  had  any 
property  whatsoever,  save  and  except  the 
snm  of  $750  due  from  defendant  herein  on 
account  of  the  alleged  balance  due  for  the 
purchase  of  shares  of  capital  stock  of  said 
publishing  house,  and  a  similar  debt  due 
from  one  J.  H.  Butler  in  the  sum  of  $850 
(for  the  recovery  of  which  an  action  was 
pending);  that  on  May  21,  1910,  plaintiff 
caused  a  writ  of  execution  to  be  issued  upon 
said  Judgment  so  obtained  against  said  pub* 
llshing  house  and  delivered  it  to  the  sheriff 
of  the  county,  directing  him  by  virtue  there- 
of to  levy  upon  all  moneys,  goods,  and  effects 
in  the  possession  or  under  the  control  of  or 
due  from  said  defendant  Davidson  and  J.  H. 
Butler,  together  with  aU  sums  due  and  ovrlng 
from  them  or  either  of  them  to  said  publish- 
ing house  upon  the  capital  stock  of  said  Vls- 
alla  Publishing  House  held  or  owned  by 
them ;.  "that  said  sheriff  made  due  and  legal 
service  of  said  writ  of  execution,  together 
with  a  notice  of  garnishment,  upon  the  said 
Moses  Davidson,  the  defendant  herein,  and 
the  said  J.  H.  Butler;  that  the  said  defend- 
ant Moses  Davidson  and  the  said  J.  H.  But- 
ler each  separately  made  answer  to  said 
writ  of  execution  and  notice  of  garnishment 
in  writing,  and  therein  denied  he  was  indebt- 
ed to  the  said  Visalia  Publishing  House  in 
any  sum,  or  that  he  had  any  moneys,  goods, 
or  effects  due  or  owing  to  the  said  VlsaUa 
Publishing  House  in  his  possession  or  under 
his  control,"  which  said  execution  Qie  sheriff 
returned  with  said  written  denials  of  David- 
son and  Butler  attached  thereto. 

[1]  It  seems  to  be  the  general  rule  that  a 
creditor's  claim  must  be  reduced  to  judgment 
and  execution  thereon  Issued  and  returned 
unsatisfied  before  he  can  invoke  the  aid  of 
equity  in  enforcing  collection.  Cook  on  Cor- 
porations, I  200;  Pomeroy's  Bq.  Jur.  |  1415. 
That  one  adopting  such  course  has  exhausted 
his  legal  remedies  admits  of  no  doubt. 

[2,  S]  Where,  however  it  appears,  as  here, 
from  the  allegations  of  the  complaint  that 
the  corporation  is  wholly  Insolvent  and  with- 
out any  assets  other  than  those  which  the 
Judgment  creditor  has  made  a  futile  attempt 
to  reach  by  execution,  he  has  done  all  that 
he  should  be  required  to  do  as  a  condition 
precedent  to  maintaining  the  action.  As  was 
said  by  Chancellor  Kent:  "It  is  one  of  the 
maxims  of  the  common  law,  which  is  a  dic- 
tate of  common  sense,  that  the  law  will  not 
attempt  to  do  an  act  which  is  vain,  or  to  en- 
force an  act  which  would  be  fruitless."  The 
basis  of  the  action  is  the  insolvency  of  the 
corporation.  "A  judgment  and  execution  un- 
satisfled  are  evidence  of  insolvency,  of  in- 
ability to  collect  They  are,  however,  evi- 
dence only;  and  the  fact  may  be  established 
as  well  by  other  evidence,  among  other 
modes,  by  an  assignment  and  continued  sus- 
pension of  business,  or  other  notorious  indi- 
cations." Terry  v.  Tubman,  92  D.  S.  158, 
23  L.  Bd.  637.    In  Andrews  v.  O'Reilly,  26 


B.  L  281,  KS  AtL  688,  the  SuprenM  Court  of 
Bhode  Island,  In  discossing  a  question  iden- 
tical with  that  Involved  here,  said:  "We 
think,  in  the  action  to  enforce  the  stockhold- 
er's liability,  it  is  snfDdent  to  allege  that  the 
creditor  has  exhausted  aU  remedies  wbicb 
could  have  been  fruitful,  and  not  necesBaiUy 
all  remedies  of  mere  form.  The  remedy  of 
attempted  levy  of  an  execution,  when  it  is 
certain  in  advance  that  nothing  can  come  of 
It,  is  not  required  by  the  reason  of  the  ral& 
The  plaintiff  h«re  has  alleged  that  a  ]adg- 
ment  against  the  corporation  is  unsatisfied 
because  the  corporation  is  insolvent  and  has 
no  property  on  which  an  execution  can  be 
levied.  If  he  proves  this  at  the  trial,  vhy 
should  he  not  recover  his  debt  of  the  stock- 
holder? The  best  and  conclusive  proof  of  the 
fact  that  the  corporation  has  no  property  is 
the  return  of  an  officer  to  that  effect,  but  he 
may  be  able  to  offer  other  proof  which  wiU 
be  convincing.  The  thing  Involved  is  tbe 
impossibility  of  recovering  the  judgment  from 
the  principal  debtor.  The  means  by  wUcb 
this  Impossibility  la  demonstrated  are  of 
minor  consequence;  Even  where  the  statnte 
expressly  provided  that  "no  suit  shaU  be 
brought  against  any  stockholder,'  etc,  'until 
an  execution  against  the  company  has  been 
returned  unsatisfled  in  whole  or  in  part,'  it 
was  held  by  the  Supreme  Court  of  the  United 
States,  in  Flash  v.  Conn,  109  U.  S.  371,  3 
Sup.  Ct  268,  27  li.  Ed.  966,  foUowing  Shel- 
lington  V.  Howland,  63  N.  T.  371,  that  an 
adjudication  in  bankruptcy  of  the  company 
excused  a  compliance  with  this  condiHon." 
To  the  same  effect  is  Salt  Lake  Hardware  Go. 
V.  Tlntlc  Milling  Co.,  13  Utah,  423,  45  Pat 
200,  and  Hodges  v.  Silver  Hill  Min.  Co.,  9 
Or.  200.  In  our  opiqion,  the  return  of  an  ex- 
ecution nulla  bona  as  a  prerequisite  to  main- 
taining an  action  of  this  character  is  not 
required,  where  the  complaint  shows  that  the 
corporation  is  wholly  insolvent  and  has  no 
assets  upon  which  to  levy  an  execution. 
Since  it  appears  that  plaintiff  exhausted  all 
legal  remedies  which,  under  the  circomstanc- 
es  alleged,  could  have  been  fruitful  or  availed 
it  in  any  manner,  its  right  to  pursue  the 
stockholder  upon  his  liability  for  the  unpaid 
balance  due  the  corimration  is  not  affected 
by  the  fact  that  it  ftilled  in  a  matter  of  mere 
form  to  do  a  vain  and  idle  act 

[4-1]  Appellant  attacks  the  finding  "that 
neither  the  whole  nor  any  part  of  the  bal- 
ance of  $750  remaining  unpaid  upon  his  said 
purchase  of  the  capital  stock  of  said  corpora- 
tion, as  above  set  forth,  has  ever  beei  paid, 
and  that  the  whole  of  said  amount,  to  wit, 
the  $750,  has  been,  ever  since  the  date  of 
said  purdiase,  and  la  now,  due,  owing,  and 
unpaid  from  said  defendant  to  said  Ylsalla 
Publishing  House,"  claiming  that  it  is  wholly 
without  support.  The  evidence  shows  that, 
at  the  time  of  the  purchase  of  the  shares  of 
stock  by  defendant,  the  corporation  was  bad- 
ly in  need  of  cash  wherevrith  to  conduct  its 
business;  that  of  its  original  capital  It  sold 
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to  Davidson,  one  of  its  stockholders,  1,000 
Ehaies  of  stock,  of  the  par  value  of  $1,000, 
for  tbe  Bom  of  $250  paid  In  cash.  As  shown 
by  the  minutes  of  the  proceedings  of  the 
t)oard  of  directors,  the  secretary,  who  nego- 
tiated the  sale,  reported  to  the  board  of  di- 
rectors "tbe  sale  to  M.  Davidson  of  Porter- 
vUle  of  1,000  shares  of  the  stock  of  the  cor- 
poration at  25  cents,  for  the  pnrpose  of  raising 
money  to  meet  a  bill  of  one  of  the  San  Fran- 
cisco paper  houses.  •  •  •  On  motion  of 
B.  U.  Heberllng,  duly  seconded  and  carried, 
the  sale  to  M.  Davidson  was  duly  ratified." 
Wblle  the  secretary  testifies  that  the  stock 
was  Issued  as  "paid-up"  stock,  no  Indorse- 
ment of  such  fact  appeared  upon  the  oeiUfl- 
cates,  and,  so  fa.r  as  disclosed  by  the  record, 
nothing  whatever  was  said  by  Davidson,  the 
corporation,  or  any  of  Its  officers  touching  the 
question  of  bis  liability  for  further  payments, 
or  which  could  be  construed  as  an  agreement 
releasing  him  from  the  obligation  Implied  by 
snch  purchase,  though  one  of  the  directors 
teatlfles:  "My  recollection  Is  that  be  was  not 
expected  to  pay  more  than  that"  Davidson 
says  that  he  did  not  In  terms  agree  at  the 
time  to  pay  more  than  $250  for  the  stock.  In 
effect,  the  evidence  shows  that  defendant 
bought  from  the  corporation  shares  of  its 
atxx±,  paying  therefor  25  per  cent  of  its  par 
value,  nothing  whatever  being  said  toudilng 
the  question  as  to  payment  of  tbe  balance. 
While,  In  our  opinion,  the  evidence  falls  to 
establish  an  agreement  whereby  the  shares 
were  sold  and  certificates  therefor  Issued  to 
defendant  as  "paid-up"  stock,  nevertheless, 
whUe  conceding  such  agreement,  if  made, 
binding  upon  the  corporation,  it  could  not  af- 
fect the  rights  of  plaintiff  as  a  Judgment 
creditor  of  the  insolvent  corporation  to  en- 
force payment  to  it  of  the  full  par  value  of 
tbe  stock  less  the  price  actually  paid  there- 
for. This  upon  the  doctrine  of  tbe  so-called 
trust  fund  theory,  first  announced  by  Judge 
Story  in  the  case  of  Wood  v.  Dummer,  3 
Mason,  308,  Fed.  Cas.  No.  17,944,  namely, 
that  the  assets  of  an  Insolvent  corxwration  In 
whatever  form  are  held  in  trust  for  its  credi- 
tors. Among  such  assets  are  unpaid  balances 
consisting  of  the  difference  between  the  par 
v^lue  of  tbe  stock  and  tbe  amount  actually 
paid  therefor  by  tbe  purchaser  from  the  cor- 
poration, as  to  the  payment  of  which,  so  far 
as  the  creditor  is  concerned,  the  obligation  is 
unconditional,  even  though  the  corporation 
has  in  selling  the  stock  accepted  a  qualified 
liability  whereby  it  is  estopped  from  enforc- 
ing payment  of  the  balance.    Herron  Co.  v. 

!  Shaw,  133  Pac  491 ;  Vermont,  etc.,  C!o.  v.  De- 

;  clez,  etc.,  Co.,  135  Cal.  579,  67  Pac.  1057,  56 
li.  R.  A.  728,  87  Am.  St  Rep.  143 ;   Cook  on 

1  Corporations,  {  42 ;  Sawyer  v.  Hoag,  17  Wall. 

"  810,  21  L.  Ed.  731 ;  Upton  v.  Trlbilcock,  91 
U.  S.  48,  23  L.  Ed.  203 ;  2  Thompson  on  Cor- 


porations, iJ  1564,  1567;  Mora  wets  on  Corpo- 
rations, §  842.  Appellant  lays  much  stress 
upon  the  fact  that  the  corporation  had  press- 
ing obligations  and  that  the  stock  was  sold  at 
its  full  market  value  for  the  purpose  of  rais- 
ing money  to  meet  its  financial  necessities. 
His  claim,  based  upon  Handley  v.  Stutz,  139 
U.  S.  417,  11  Sup.  Ct  530,  36  L.  Ed.  227, 
Clark  V.  Bever,  139  U.  S.  96,  11  Sup.  Ct  468, 
35  I*  Ed.  88,  and  Fogg  v.  Blair,  139  U.  S. 
118,  11  Sup.  Ct  476,  85  L.  Ed.  104,  is  that, 
where  a  corporation  sells  Its  stock  In  good 
faith  at  less  than  par  In  order  to  procure  nec- 
essary (;apltal  wherevrith  to  conduct  Its  busi- 
ness, creditors,  in  tbe  event  of  the  insolvency 
of  the  corporation,  cannot  enforce  payment 
of  unpaid  balances  from  such  purchasers. 
The  cases  relied  upon  by  appellant  were  bas- 
ed upon  peculiar  facts  which,  in  the  opinion 
of  the  court,  constituted  an  exception  to  tbe 
general  rule.  We  confess  our  Inability  to  per- 
ceive any  ground  for  the  distinction  dravm 
or  reason  why  the  creditor  of  an  Insolvent 
corporation  should  be  precluded  from  recov- 
ery because  the  corporation,  when  it  sold  tbe 
stock,  was  In  financial  straits  and  tbe  sale 
made  in  good  faith  to  relieve  its  embarrass- 
ment Such  ruling  if  adhered  to  must  neces- 
sarily lead  to  great  and  Inevitable  confusion. 
Moreover,  In  view  of  tbe  California  citations, 
tbe  cases  cited  cannot  be  deemed  authority 
in  support  of  such  contentioa  It  is  worthy 
of  note  that  in  the  later  case  of  Camden  v. 
Stuart,  144  U.  S.  104,  12  Sup.  Ot  585,  36  L. 
Ed.  363,  the  author  of  tbe  opinion  in  Handley 
V.  Stutz,  said:  "It  Is  the  settled  doctrine  of 
this  court  that  the  trust  arising  In  favor  of 
creditors  by  subscriptions  to  the  stock  of  a 
corporation  cannot  be  defeated  by  a  simu- 
lated payment  of  such  subscription,  nor  by 
any  device  short  of  an  actual  payment  in 
good  faith.  And,  while  any  settlement  or 
satisfaction  of  such  subscription  may  be  good 
as  between  the  corporation  and  the  stock- 
holders, it  is  unavailing  as  against  the  claims 
of  the  creditors.  Nothing  that  was  said  in  fbe 
recent  cases  of  Clark  v.  Bever,  Fogg  v.  Blair, 
or  Handley  v.  Stutz,  was  Intended  to  overrule 
or  qualify  In  any  way  the  wholesome  princi- 
ple adopted  by  this  court  In  the  earlier  cases, 
especially  as  applied  to  the  original  subscrib- 
ers to  stock."  As  to  the  right  of  creditors  of 
an  Insolvent  corporation  to  enforce  such  pay- 
ment, no  distinction  can  be  drawn  between 
the  case  of  one  who  tn  form  subscribes  for 
original  stock,  agreeing  to  pay  less  than  its 
par  value  therefor,  and  one  who  purchases 
original  stock  at  less  than  its  par  value. 

Our  conclusion  renders  it  unnecessary  to 
discuss  other  points  made  by  appellant. 

The  Judgment  is  affirmed. 

We  concur:    CONREY,  P.  J. ;   JAMES,  J. 
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FISHER  et  al  ▼.  FISHER.    (CIt.  1426.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Nov.  20,  1913.) 

1.  Plkadino  (§  8*)— Facts  ob  Oonclusiohb— 
Delivebt  of  Deed. 

In  an  action  to  establish  a  trust  in  real 
estate  on  the  ground  that  the  deed  thereof  had 
never  heen  delivered  to  defendant,  a  complaint, 
alleging  that  there  had  been  no  "valid"  deliv- 
ery, that  the  grantor  never  intended  to  convey 
the  property  except  upon  condition,  and  that 
defendant  "unlawfully,"  and  with  intent  to  de- 
ceive and  defraud  plaintiffs,  obtained  possession 
of  the  deed  "without  riglit,"  was  insufficient, 
as  against  a  demurrer,  to  sufficiently  allege  a 
nondelivery  of  the  deed ;  the  use  of  the  words 
"valid,"  "without  right,"  "unlawfully,"  etc,  be- 
ing allegations  of  legal  conclusions  which  would 
be   disregarded   on   demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent   Dig.  {{  12-28%,  68;    Dec.  Dig.   {  8.*] 

2.  PLBADINQ    (8    34*)  —  CORSTBUCnOM  —  Pbe- 

suupnON  AND  Infebence. 

Where  a  complaint,  in  an  action  to  estab- 
lish a  trust  in  real  estate,  fails  to  sufficiently 
allege  a  nondelivery  of  the  deed  to  defendant 
it  may  be  assumed,  construing  the  pleading  most 
strongly  against  the  pleader^  that  there  was 
some  sort  of  a  delivery,  qualified  or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  5%.  66-74;    Dec.  Dig.  f  34.*] 

3.  Deeds  (g  60*)— Delivebt— Statute. 

Under  Civ.  Code,  §  1056,  providing  that  de- 
livery of  a  deed  to  the  grantee  is  absolute,  and 
the  instrument  takes  effect  at  once  discharged 
of  any  condition  attached  to  the  delivery,  the 
delivery  of  a  deed  to  the  grantee  with  the 
intent  that  it  should  convey  title  only  upon  the 
event  that  the  grantor  should  not  survive  an 
operation   was   absolute  and   final. 

[EM.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  f  124;    Dec.  Dig.  |  60.»] 

4.  Deeds  (S  194*)  —  TBnsTS  (g  371*)  —  Plxad- 
IHG — Delivebt — Pbesumption. 

There  is  a  presumption  that  a  deed  found 
in  the  hands  of  the  grantee  was  rightfully  de- 
livered; and,  in  an  action  to  establish  a  trust 
in  the  land  on  the  ground  that  it  had  not  been 
delivered,  plaintiff  must  expressly  allege  non- 
delivery, or  facts  as  to  the  grantee's  posses- 
sion, showing  that  there  could  have  been  no 
delivery. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  gg  574-683,  623,  634;  Dec.  Dig.  g  194;* 
Trusts,  Cent  Dig.  gg  688-699;  Dec.  Dig.  i 
871.*] 

Appeal  from  Superior  Court,  Los  Angelea 
County ;  Eugene  P.  McDanlel,  Judge. 

Action  by  C.  W.  Fisher  and  others  against 
Anna  Mae  Fisher.  Judgment  for  defendant, 
and  plaintiffs  appeaL    Affirmed. 

Murpbey  &  Poplin,  of  Los  Angeles,  for  ap- 
pellants. Drew  Pruitt  and  L.  D.  CoUlngs, 
both  of  Los  Angeles,  for  respondent 

JAMES,  J.  One  W.  J.  Fisher,  now  deceas- 
ed, was  the  brother  of  all  of  the  parties  who 
appear  as  plaintiffs  In  this  action.  Anna  Mae 
Fisher,  the  defendant,  was  his  wife.  In  the 
complaint  It  Is  ollesed  that  on  the  7th  day 
of  September,  1903,  the  decedent  was  the  own- 
er in  fee  of  certain  real  property,  and  that, 
being  about  to  have  an  operation  performed 
upon  his  person  of  a  serious  nature  which 


might  result  in  his  death,  he  "made  and  exe- 
cuted deeds  of  conveyance  of  various  proper- 
ties owned  by  him  to  various  persons,  said 
deeds  to  be  delivered  to  the  grantees  there- 
in named  In  the  event  of  the  death  of  said 
Fisher  as  a  result  of  said  contemplated  op- 
eration." It  Is  then  alleged  that  among 
the  conveyances  so  made  was  one  wherein 
the  said  Fisher  "signed  and  acknowledged  a 
certain  deed  of  conveyance,  conveying  to  bis 
then  wife,  Anna  Mae  Fisher,  the  following 
described  property."  (Here  follows  a  de- 
scription of  a  certain  tract  of  ground  situ- 
ated in  the  county  of  Los  Angeles.)  Further 
allegations  of  the  complaint  set  out  that  the 
said  Fisher  recovered  from  the  effects  of  the 
operation,  and  that  he  did  not  die  imtil  sev- 
eral years  thereafter,  to  wit,  on  the  4th  day 
of  June,  1911.  It  Is  also  alleged  that  aftei 
recovering  from  the  effects  of  the  operatloo, 
he  continuously  up  to  the  time  of  his  death 
remained  in  possession  of  the  real  estate 
mentioned  In  the  deed  made  to  his  wife, 
claimed  the  same  as  his  own  separate  estate, 
and  exercised  acts  of  dominion  over  it 
Plaintiffs  then  allege  that  three  days  after 
the  death  of  said  Fisher  his  wife  caused  the 
deed  "so  executed  by  decedent  on  the  7th  day 
of  September,  1903,"  to  be  recorded  in  the 
office  of  the  county  recorder,  and  that  she 
since  said  date  has  claimed  to  own  and  be  in 
possession  of  the  premises  described  In  the 
deed.  This  allegation  then  follows:  "That 
there  never  has  been  a  valid  delivery  of  said 
deed  of  conveyance  from  said  W.  J.  Fisher  to 
said  defendant,  Anna  Mae  Fisher,  and  the 
said  W.  J.  Fisher  never  intended  to  convey 
said  property  in  said  deed  described  to  said 
defendant,  except  and  upon  the  conditions 
hereinbefore  stated  In  paragraphs  III  and 
111%  hereof;  and  the  plaintiffs  are  Informed 
and  believe,  and  upon  such  Information  and 
belief  allege,  that  said  defendant  fraudulent- 
ly and  unlawfully,  and  with  Intent  to  de- 
ceive and  defraud  the  plaintiffs  and  each  of 
them  of  their  Just  rights  or  proportions  in 
the  property  described  In  said  deed,  obtained 
possession  thereof  without  right;  and  plaln- 
tlffs  allege  that  whatever  record  title  may 
appear  to  be  vested  In  said  defendant  by  rea- 
son of  said  purported  conveyance  Is  held  in 
trust  by  said  defendant  as  constructive  trus- 
tee for  all  the  heirs  of  said  W.  J.  Fisher,  de- 
ceased." In  a  second  count  are  further  alle- 
gations, purporting  to  state  a  cause  of  ac- 
tion to  set  aside  a  Judgment  obtained  by  de- 
fendant against  the  administrator  of  the  es- 
tate of  W.  J.  Fisher,  by  which  Judgment  the 
title  of  the  defendant  to  the  real  estate  de- 
scribed In  the  aforesaid  deed  was  quieted. 
The  prayer  was  for  a  decree  determining  that 
the  Judgment  referred  to  in  the  second  cause 
of  action  had  heen  fraudulently  obtained, 
and  that  the  defendant  be  decreed  to  hold  tlie 
real  property  described  In  the  deed  referred 
to  In  the  first  count  as  the  trustee  for  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  t  Rey'r  ladezst 
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plaintiffs  and  defoidant  as  taetrs  at  law  of 
decedent  A  demorrer  was  Interposed  to  the 
complaint  on  the  part  of  defendant,  by  wtdcb 
several  grounds  of  objection  were  stated. 
The  demurrtf  was  sustained,  and,  plaintiffs 
declining  to  amend  their  complaint,  judgment 
of  dismissal  followed.  This  appeal  was  thai 
taken. 

[1]  The  goieral  ground  of  objection  stated 
In  the  demurrer,  to  wit,  that  the  complaint  in 
either  count  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  will  be  the  only 
one  necessary  to  be  considered.  In  para- 
^aph  VII  of  the  complaint,  which  has  been 
quoted  fully  In  the  foregoing,  the  plaintiffs 
first  allege  that  there  bad  been  no  "valid  de- 
livery" of  the  deed  of  conveyance;  second, 
"that  the  said  W.  J.  Fisher  never  intended 
to  convey  said  property  •  *  •  except  up- 
on the  conditions  hereinbefore  stated";  and, 
third,  "that  said  defendant,  with  Intent  to 
deceive  and  defraud  the  plaintiffs,  and  each 
of  them,  of  their  just  rights  or  proportions  in 
the  property  described  In  said  deed,  obtained 
possession  thereof  without  right"  Plaintiffs 
have  not  by  these  allegations  sufficiently  stat- 
ed the  fact,  if  it  was  a  fact  that  there  was  no 
delivery  of  the  deed  by  W.  3.  Fisher  to  his 
wife.  To  say  that  there  was  no  "valid  de- 
livery" was  not  an  allegation  of  nondelivery, 
and  to  say  that  the  defendant  obtained  pos- 
session of  the  deed  "without  right"  did  not 
sufficiently  show  that  her  possession  was  not 
such  as  resulted  from  an  actual  delivery  to 
'her  of  the  deed.  The  use  of  the  words  "val- 
id," "without  right,"  "unlawfuUy,"  etc.,  were 
allegations  of  legal  conclusions  on  the  part 
of  the  pleader,  and  were  similar  to  words 
and  phrases  so  denominated  in  the  decision  of 
the  case  of  Callahan  v.  Broderlck,  124  Cat. 
80,  B6  Pac.  782,  where  the  Supreme  CJourt 
said:  "The  necessity  for  a  statement  of  the 
facts  essential  to  a  right  claimed  is  not  ob- 
viated by  averments  of  legal  conclusions 
(Aurrecoechea  v.  Sinclair,  60  Gal.  532);  for 
allegations  of  conclusions  of  law  will  be  dis- 
regarded in  considering  objections  raised  by 
•demurrer.  Ohm  v.  San  Francisco,  92  Gal. 
437,  28  Pac.  580.  A  conclusion  of  law  ten- 
ders no  issue,  and  a  complaint  which  depends 
'  u-pon  such  allegations  is  insufficient  and  de- 
murrable." Nor  is  the  cause  of  action  saved 
to  plaintiffs  by  the  allegations  that  "said  W. 
J.  Fisher  never  Intended  to  convey  said  prop- 
erty in  said  deed  described  to  said  defend- 
ant, except  and  upon  the  conditions  herein- 
before stated  in  paragraphs  III  and  111% 
hereor'  (the  paragraphs  referred  to  being 
those  which  set  out  the  facts  concerning  the 
making  of  the  deeds  immediately  prior  to 
tbe  time  the  operation  was  performed  upon 
tbe  said  Fisher). 

[2]  If  the  complaint  fails  to  sufficiently  al- 
lege a  nondelivery  of  the  deed,  then  it  may 
be  assumed,  in  considering  tbe  pleading  most 
strongly  against  the  pleader,  as  is  the  rule, 


that  there  was  some  sort  of  a  delivery  of  tbe 
instrument,  qualified  or  otherwise. 

[3]  Section  1056  of  the  Civil  Code  provides 
as  follows :  "A  grant  cannot  be  delivered  to 
the  grantee  conditionally.  Delivery  to  him, 
or  to  his  agent  as  such,  is  necessarily  abso- 
lute, and  the  instrument  takes  effect  there- 
upon discharged  of  any  condition  on  which 
delivery  was  made."  So  that.  If  Fisher  did 
deliver  the  deed  to  his  grantee  with  the  in- 
tent that  it  should  convey  title  only  upon  the 
event  that  he  should  not  survive  the  opera- 
tion, the  delivery  under  such  condition  was 
governed  by  the  provisions  of  the  section  of 
the  Civil  Code  cited,  and  became  absolute  and 
flnaL  It  is  not  alleged  that  at  the  time  de- 
cedent made  the  deeds  in  1903  be  retained 
them  in  bis  possession,  or  tbat  be  did  not 
then  deliver  them,  and  it  is  not  alleged  as  to 
when  the  defendant  became  possessed  of  tbe 
deed  which  she  afterwards  recorded. 

[4]  There  is  a  presumption  that  a.  deed 
found  in  the  hands  of  the  grantee  was  right- 
fully delivered;  and,  in  an  action  of  this 
kind  an  express  allegation  of  nondelivery  Is 
necessary  to  the  statement  of  a  good  cause  of 
action,  or  facts  must  be  alleged  touching  the 
obtaining  of  the  possession  of  the  deed  by 
the  grantee  which  show  in  themselves  that 
there  could  have  been  no  delivery  of  the 
deed.  As  to  the  second  count  of  the  com- 
plaint, that  count  rested  for  its  support  upon 
the  main  allegations  contained  in  the  first 
count,  which  were  referred  to  and  made  a 
part  of  tbe  second  alleged  cause  of  action. 
If  the  first  count  stated  no  cause  of  action, 
then  it  must  follow  that  the  second  count 
was  defective  in  its  statement  of  sufficient 
facts  to  warrant  a  recovery.  For  the  rea- 
sons given.  It  appears  that  the  demurrer  was 
properly  sustained. 

The  judgment  is  affirmed. 

We  concur:    OONRBX,  P,  J.;   SHAW,  J. 


TAYLOR  V.  Sim  CONST.  CO.    (Civ.  1877.) 

(District  Cionrt  of  Appeal,  Second  District,  Cal- 
ifornia.   Nov.  20,  1913.) 

CORTBACTS   (I   213*)— PERFOBJIANCK. 

Where  defendant  had  agreed  to  construct  a 
water  plant  and  deliver  water  to  certain  farm- 
ers, its  abandonment  of  such  plan  would  not 
postpone  tbe  maturity  of  its  obligation  under  a 
writing  by  which  it  agreed  to  pay  another  $1,- 
000  within  three  days  after  water  was  turned 
on  the  first  26  acres  subscribed  by  such  farm- 
ers. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  057-877;    Dec.  Dig.  {  213.»] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederick  W.  Houser,  Judge. 

Action  by  W.  H.  Taylor  against  the  Slml 
Construction  Company.  From  a  Judgment 
for  tbe  plaintiff,  defendant  appeals.  Af- 
firmed. 
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Chase,  Oyerton  ft  I<yman,  of  Lob  Angeles, 
and  P.  B.  Plumb,  of  8.  Pasadena,  for  appel- 
lant Chas.  T.  Howland  and  Bernard  Potter, 
both  of  Los  Angeles,  for  respondent 

JAMES,  J.  A  demurrer,  assigning  the  goi- 
eral  ground  that  sufficient  facts  were  not 
stated  to  constitute  a  cause  of  action,  was 
interposed  to  plaintiff's  complaint  and  over- 
ruled by  the  trial  court  Defendant  failing 
to  answer  within  the  time  allowed  by  the 
court  Judgment  was  entered  in  accordance 
with  the  prayer  of  the  complaint 

The  contract  upon  which  the  actton  was 
brought  and  which  was  set  out  in  the  com- 
plaint was  as  follows:  "Los  Angeles,  Cal., 
December  26,  1911.  For  value  received,  Simi 
Construction  Company  promises  to  pay  to 
John  W.  Sharpe  the  sum  of  one  thousand 
dollars,  without  interest  at  its  office  in  Los 
Angeles,  California;  said  payment  to  be 
made  within  three  days  after  water  Is  turned 
on  the  first  twenty-five  or  more  acres  of 
land  subscribed  by  stoddiolders  of  the  Moor- 
park  Irrigation  Company,  other  than  the 
Simi  Construction  Company,  itself.  [Seal] 
Simi  Construction  Company,  by  R.  S.  Masson, 
President',   Leta  Masson,  Secretary." 

It  will  be  noted  that  the  contract  was  up- 
on a  consideration  executed,  the  only  uncer- 
tain condition  being  aa  to  the  date  of  its 
maturity.  Not  being  complete  In  its  state- 
ment of  the  conditions  upon  the  performance 
of  which  the  money  would  become  due,  plain- 
tiff set  out  in  hla  complaint  other  facts  as 
follows: 

"III.  That  at  the  time  of  the  execution  and 
delivery  of  the  said  note  the  said  Simi  Con- 
struction Company  had  agreed  and  was  pro- 
posing to  construct  a  water  plant  and  a  pipe 
line  and  to  pipe  water  and  deliver  the  same 
to  certain  farmers  in  the  vldnity  of  Moor- 
park,  under  an  arrangement  or  association  to 
be  known  as  the  Moorpark  Irrigation  Com- 
pany, and  it  was  proposed  and  understood 
that  the  said  water  plant  and  pipe  line 
should  be  completed  and  water  turned  there- 
in within  three  months  from  the  date  of  the 
execution  of  the  said  note,  and  plaintiff  fur- 
ther alleges  that  three  months  was  a  reason- 
able and  ample  time  for  the  construction  and 
equipment  of  said  pipe  line  and  for  the  turn- 
ing of  the  water  on  the  first  land  subscribed 
by  the  stockholders  of  said  Moorpark  Irriga- 
tion Company. 

"IV.  That  the  defendant  has  not  con- 
structed the  said  pipe  line,  nor  has  It  made 
any  effort  or  attempt  so  to  do,  but  that  the 
defendant  has  abandoned  the  construction 
and  delivery  of  water  to  the  subscribers,  as 
hereinbefore  mentioned." 

For  the  purposes  of  a  consideration  of  the 
ruling  on  the  demurrer,  the  allegations  in 
paragraph  III  may  be  disregarded  wholly, 
in  so  far  as  they  refer  to  the  matter  of  what 
constituted  a  reasonable  time  for  the  con- 
struction of  the  water  plant  and  the  taming 


of  the  water  on  the  iand  rtferred  to  in  tbe 
contract  It  sufficiently  appears  by  appro- 
priate allegations  that  defendant  had  agreed 
to  construct  a  water  plant  and  idpe  line,  and 
that  this  plan  prior  to  the  oommoicement  of 
this  action  had  been  abandoned.  If  the  de- 
fendant by  abandoning  its  plan  to  constmct 
the  water  plant  could  postpone  the  date  of 
the  maturity  of  the  debt  evldoiced  by  the 
writing,  then  the  plaintiff,  having  parted 
with  the  consideration  for  wtiich  reimburse- 
ment  was  agreed  to  be  made,  could  Deva- 
enforce  payment  nnder  the  contract  It 
seems  quite  plain  that  no  such  contingency 
was  contemplated  by  the  parties.  The  de- 
fendant having  agreed  to  make  payment 
within  a  stated  time  after  the  happening  of 
an  event,  could  not  by  refusing  to  permit 
that  event  to  occur,  escape  liability  upon  it) 
contract 

The  complaint  appears  very  dearly  to 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  hence  the  demurrer  was  properly 
overruled. 

The  judgment  la  affirmed. 

We  concur:  CONRBT,  P.  J.;  SHAW,  J. 


WATERMAN  v.  VISAliIA  BIiEH3TBI0  B.  CO. 
(Civ.   1127.) 

(District  Court  of  Appeal,  Third  District  Cal- 
if omla.    Nov.  25,  1913.) 

1.  Stbbkt  Railboaus  (i  114*)  —  Action  fos 
Injuries— Sdfficienct  of  BviraRCB. 

In  an  action  for  the  death  of  an  infant  son 
UBed  by  an  electric  car  alleged  to  have  been 
negligently  managed  by  defendant's  servant, 
and  not  equipped  with  proper  brakes,  evidence 
held  to  support  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  {  288;   Dec  Dig.  i  U4.*] 

2.  Stbeiet  Bailboads  (8  95*)  —  Opkbatioh— 
Gboss  Nboligence. 

A  motorman  who  carelessly  failed  to  ob- 
serve the  perilous  position  of  a  child  in  time  to 
prevent  injury  was  giiilty  of  gross  negligence. 
[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  SI  261-265;  Dec.  Dig.  §  95.'] 

8.  Neoligencb  (S  136*)— Qtjestion  bob  Jubt 

-Imputed  Nequgence. 

On  evidence  in  an  action  against  a  street 
railroad  for  the  death  of  an  Infant  son  killed 
upon  a  track,  held,  that  the  question  of  imput- 
ed contributory  negligence  was  for  the  jary. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {{  277-363;   Dee.  Dig.  |  136.*] 

4.  Neqligencb  (\  96*)— Injubiks  to  Child- 
Negugence  or  Pabeitt. 

Parents  are  chargeable  with  the  exercise 
of  ordinary  care  in  the  protection  of  their  mi- 
nor children. 

[EM.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {{  1B7-161;  Dec  Dig.  i  96.*] 

5.  Nkgliqence  (1 83*)— Actions  fob  Injdbies 
-Last  Cleab  Chance. 

The  doctrine  of  last  dear  chance  Is  bued 
upon  the  fact  that  defendant  actually  knew  of 
the  danger,  so  that  a  defendant  who  did  not 
actually  see  or  know  of  the  danger  is  not  lia- 


*For  otliar  cases  se«  same  topic  and  section  NUUBER  Id  D«c.  Dig.  ft  Am.  Dig.  Ker-No.  Series  &  Rep't  Indeset 


Digitized  by  LjOOQIC 


ObL) 


WATERMAN  v.  VISALIA  KLECTRIC  R.  CO. 


1097 


ble  on  the  gronnd  that.  In  the  exerdse  of  ordi- 
nary care,  he  ought  to  have  ceen  or  known. 

[EJd.  Note. — For  other  cases,  see  NegUsence, 
CJent  Dig.  i  115;   Dec  Dig.  i  83.»] 

&   Tbiai.  ({  26S*>— lNSTBT70nOir»— NXOLIGUrOB 
— IGNOBIKO    I88UBS. 

In  an  action  agiunat  a  street  railroad  for 
death  of  an  infant  son  killed  on  the  track, 
where  plaintiff  alleged  defectire  brakes,  bj  rea- 
son of  which  the  car  could  not  be  properly  con- 
trolled, an  instruction  authorizing  a  verdict 
f^  plaintiff,  on  the  ground  that,  if  defendant 
had  furnished  suitable  brakes,  it  might  have 
avoided  the  injnry,  was  erroneous  as  eliminat- 
ing the  doctrine  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8f  61S-623;    Dec.  Dig.  $  253.»] 

7.  Stbeet  Raujboadb  (f  114*)— Agtionb  fob 

INJTIBIES— SUFFIOIKHOT  OF  EVIDBHOE— NkG- 
UGKNCE. 

Evidence  in  such  action  held  not  to  show 
that  the  brakes  on  defendant's  car  were  inade- 
quate, or  that  defendant  was  negligent  in  re- 
Bpect  to  the  condition  thereof. 

Pid.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  I  288;    Dec.  Dig.  f  114.*] 

Appeal  from  Superior  Coiirt,  Tnlare  Ootm- 
ty;    W.  B.  Wallace,  Judge. 

Action  by  William  A.  Waterman  against 
the  Vlaalla  Electric  Railroad  Company. 
Judgment  for  plaintifl,  and  defendant  ap- 
peals.   Reversed. 

J.  W.  McEClnley  and  Frank  Earr,  both  of 
Los  Angeles,  and  Power  &  McFadzean,  of 
Vlsalla,  for  appellant.  Lnmberson  &  Lam- 
berson  and  J.  M.  Burke,  all  of  Vlsalla,  for  re- 
spondent 

BURNETT,  J.  The  appeal  Is  from  a  Judg- 
ment in  favor  of  plaintiff,  and  from  an  or- 
der denying  the  motion  of  defendant  for  a 
new  trial  In  the  action  by  the  fkitber  to  re- 
cover damages  for  the  loss  of  earnings  of  an 
infant  son  who  was  killed  by  an  electric  car 
operated  by  servants  of  the  defendant  corpo- 
ration. The  complaint  alleged  that  the  death 
of  the  chUd  was  caused  by  the  negligence, 
wantonness,  and  willfulness  of  the  servants 
of  defendant,  and  that  the  defendant  neglect- 
ed to  equip  the  car  with  proper  or  adequate 
brakes,  and  that  "said  defendant  careless- 
ly and  negligently  permitted  said  car  to  be- 
come and  remain  out  of  repair,  in  that  the 
brakes  thereon  had  become  weakened  and 
unserviceable,  so  that  said  car  conld  not 
be  stopped  with  reasonable  certainty  or  ce- 
lerity." The  material  allegations  of  the  com- 
plaint were  put  in  issue  by  the  answer,  and 
contributory  negligence  was  also  set  up. 

The  contentions  of  appellant  may  be  re- 
duced to  three:  (1)  The  verdict  is  not  sup- 
ported by  the  evidence;  (2)  the  court  mis- 
directed the  Jury  to  the  prejudice  of  appel- 
lant; and  (3)  the  court  erred  in  refusing 
certain  instmctlona  requested  by  defendant 

As  to  the  first  of  these  it  is  insisted  that 
there  was  no  substantial  showing  of  neg- 
ligence on  the  part  of  those  in  charge  of  the 
car.  It  appears  that  the  accident  occurred 
approximately  on  the  crossing  at  the  .Inter- 


section of  B  and  Walnut  streets  In  Exeter, 
a  town  of  probably  1,000  inhabitants.  The 
tracks  are  on  Walntit  street,  running  east  and 
west,  and  the  car  approached  the  crossing 
from  the  east  B  street  extends  north  and 
south,  and  the  Waterman  house  was  a  short 
distance  and  north  from  Walnut  street,  and 
on  the  east  side  of  B  street  There  Is  a 
curve  in  the  track  a  little  less  than  400 
feet  from  the  crossing.  At  the  time  of  the 
accident  the  car  was  traveling  at  the  rate 
of  about  20  miles  an  hour.  It  is  the  claim 
of  appellant  that,  being  uncontradicted,  the 
following  testimony  of  the  motorman  must 
be  accepted  as  true:  "As  I  proceeded  down 
the  road,  and  toward  Exeter,  I  saw  a  little 
child.  As  near  as  I  could  determine  his  lo- 
cation was  at  the  west  side  of  the  crossing. 
He  was  on  the  track.  When  I  first  saw 
him,  I  was  about  150  feet  from  him,  I  should 
Judge.  When  I  first  saw  it,  it  was  Just  get- 
ting np  on  its  hands  and  knees."  He  further 
testified  that  the  sun  was  "right  in  my  eyes," 
and:  "I  then  put  on  my  brakes  as  quickly 
as  I  conld,  whistled,  and  kept  whistling.  Be- 
sides that,  I  reversed  my  car.  The  brakes 
that  I  threw  on  were  the  emergency  brakes. 
That  was  done  as  soon  as  I  discovered  that 
there  was  a  child  there."  From  this,  it  is 
argaeA  that  the  only  reasonable  inference  Is 
that  the  motorman,  upon  seeing  the  child,  did 
everything  possible  to  stop  the  car,  and  that 
he  used  ordinary  care  in  detecting  the  child's 
presence  on  the  track. 

[1,2]  On  the  other  hand,  respondent  calls 
attention  to  the  fact  that  the  motorman  had 
a  full  opportunity  to  see  the  child  when  the 
car  came  upon  the  straight  track,  bat  nev- 
ertheless the  car  traveled  the  400  feet  east 
of  the  crossing,  and  went  on  nearly  200  feet 
west  of  the  crossing  before  coming  to  a 
stop  after  striking  the  child.  While  the 
motorman,  it  is  true,  claims  that  the  sun 
was  "in  his  eyes,"  he  nowhere  asserts  that 
this  fact  actually  prevented  him  from  see- 
ing the  child.  Indeed,  in  one  part  of  his 
testimony  he  states:  "Before  I  got  off  the 
curve,  I  could  see  the  track  down  to  where 
the  child  was."  At  the  coroner's  inquest,  al- 
so, he  said  he  was  Just  coming  on  the  straight 
track  when  he  first  saw  the  boy.  He 
afterwards  modified  this  statement  by  say- 
ing that  he  was  not  sure  that  it  was  Just 
when  he  was  coming  onto  the  straight 
track,  and,  further  on  in  the  examination, 
that  he  was  about  200  feet  from  the  cross- 
ing; but,  in  view  of  his  inconsistent  state- 
ments, we  cannot  say  that  the  Jury  was 
not  Justified  in  adopting  the  theory  that 
he  did  see,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  the  child  in  time  to 
to  avoid  the  accident,  the  evidence  show- 
ing that  it  required  abou^  300  feet  in  which 
to  stop  the  car  when  it  was  running  at  the 
rate  of  20  miles  per  hour.  If  throu^  care- 
lessness he  failed  to  observe  the  perilous  po- 
sition of  the  child  in  time  to  prevent  the  In- 
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Jury,  of  oonrse  It  would  follow  that  the  mo- 
torman  was  properly  chargeable  with  gross 
negligence. 

[3]  Neither  can  It  be  said,  we  think,  that 
the  Jury  was  bound  to  find  that  contributory 
negligence  must  be  Imputed  to  the  mother 
for  permitting  the  child  to  wander  upon  the 
track.  The  accident  occurred  about  6  o'clock 
p.  m.,  and  the  child  had  been  out  of  doors 
about  half  an  hour.  The  mother  was  busy 
with  her  household  duties;  but  during  thin 
time  she  made  frequent  trips  to  the  door  to 
watch  the  child,  going  four  or  five  times. 
She  said,  "I  kept  watch  on  the  baby;"  and 
she  saw  him  not  more  than  16  minutes  be- 
fore he  was  killed,  and  at  that  time  he  was 
by  the  steps  with  the  oldest  boy,  who  was 
9  years  of  age.  The  question  of  the  moth- 
er's negligence,  under  the  clrcnmstances,  we 
regard  as  debatable,  and  therefore  con^flodr 
ed  by  the  finding  of  the  jury. 

[4]  The  following  quotation  from  Fox  t. 
Oakland  Consolidated  Street  Railway,  118 
Oal.  55,  50  Pac.  25,  62  Am.  St  Rep.  216,  we 
consider  applicable  here:  "Parents  are  charge- 
able with  the  exercise  of  ordinary  care  in 
the  protection  of  their  minor  children,  and 
whether  the  conduct  of  the  mother,  for 
which  plaintifF  is  to  be  held  responsible.  In 
permitting  the  deceased  child  to  be  out  of 
her  sight  for  a  period  of  from  15  to  20  min- 
utes, without  satisfying  herself  of  his  where- 
abouts, was,  under  all  the  circumstances,  a 
want  of  ordinary  care  was,  we  think,  a  fair- 
ly debatable  question.  Schlerhold  v.  North 
Beach,  etc.,  R.  R.  Co.,  40  Cal.  447 ;  Meeks  y. 
Southern  Pac.  R.  R.  Co.,  66  CaL  513  [38  Am. 
Rep.  67];  Blrkett  t.  Knickerbocker  Ice  Co., 
110  N.  Y.  504  [18  N.  B.  108]." 

But  respondent  contends  that,  regardless 
of  the  question  of  contributory  negligence, 
there  was  sufficient  evidence  to  Justify  the 
'  verdict  upon  the  theory  that  defendant  had 
a  clear  opportunity,  by  the  exercise  of  ordi- 
nary care,  to  avoid  the  accident  It  Is  in- 
slsted  that  the  doctrine  Is  correctly  de- 
clared in  the  Fox  Case,  supra,  where  It  is 
Bald:  "But,  were  defendant's  contention  sus- 
tainable In  this  respect  [as  to  contributory 
negligence],  it  would  not  necessarily  deter- 
mine the  plalntiUf's  right  to  recover.  There 
was  evidence  tending  to  show  that,  when  the 
cliUd  went  upon  the  railroad  track,  he  was  a 
sufiScient  distance  in  advance  of  the  ap- 
proaching car  to  have  enabled  those  In 
charge  thereof,  by  the  exercise  of  ordinary 
care,  to  have  stopped  before  striking  him. 
This  evidence,  if  believed  by  the  Jury,  and 
their  verdict  Implies  that  it  was,  would  tend 
to  show  a  gross  negligence  on  the  part  of 
defendant's  servants,  and  Justify  a  finding 
for  plaintiff,  notwithstanding  the  negligence 
of  the  parents  in  jiermitttng  the  child  to  be 
In  the  street.  This  is  upon  the  principle, 
now  firmly  established  in  this  state,  that  a 
party  having  an  opportunity,  by  the  exercise 
of  proper  care,  to  avoid  injuring  another 
must  do  so,  notwithstanding  the  latter  has 


placed  himself  in  the  aitnatlon  of  danger 
by  his  own  negligence  or  wrong"  (dtiog 
cases). 

This  quotation  suggests  one  of  the  most 
important  questions  involved  herein,  and 
which  has  received  careful  attention  from 
counsel.  By  respondent  it  is  contended  tliat, 
under  the  peculiar  circumstances,  If  the  mo- 
torman  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  the  chUd  on  the  tra^k 
in  time  to  avoid  the  Injury,  we  have  a  case 
for  the  application  of  what  is  known  to  the 
profession  as  "the  last  clear  chance"  prin- 
ciple. Appellant  contends  that  It  can  be  In- 
voked only  when  the  servant  has  actual 
knowledge  of  the  dangerous  situation.  The 
matter  is  Important  for  the  reason  that  the 
court  adopted  respondent's  view,  and  gave 
to  the  Jury  this  Instruction:  "Bat  abould 
you  find  that  defendant  was  gnllty  of  some 
negligence,  and  should  you  further  find  from 
the  evidence  that  the  negligence  of  defendant' 
contributed  directly  or  proximately  to  the 
death  of  said  child,  and  should  you  further 
find  from  the  evidence  that  the  said  child, 
or  bis  father,  or  the  person  or  persons  charg- 
ed with  the  care  and  control  of  said  child 
at  the  time  were  also  guilty  of  negligence 
which  contributed  directly  or  proxlmatel; 
with  the  negligoice  of  defendant  to  his  death, 
then  I  Instruct  yon  that  your  verdict  must 
still  be  In  favor  of  defendant,  unless  yon 
also  find  that,  notwithstanding  plaintiffs  neg- 
ligence, defendant  could,  with  reasonable 
care,  have  avoided  injuring  said  child."  And 
also:  "If  said  child  was  killed  through  the 
mutual  fault  of  himself,  or  those  having  the 
care  and  control  of  him  at  the  time  of  the 
accident,  and  of  the  servants  or  agents  of  the 
defendfmt  company,  directly  or  proximatelv 
contributing  thereto,  then  your  verdict  must 
be  for  the  defendant  unless  it  appears  that 
injury  to  the  child  could  have  been  avoided 
by  the  exercise  of  reasonable  diligence  on 
the  part  of  defendant" 

[I]  It  is  apparent  that,  under  these  instTQ^ 
tions,  the  jury,  believing  that  the  mother  of 
the  child  was  chargeable  with  contribntory 
negligence,  would  stUl  be  Justified  In  finding 
a  verdict  for  plaintiff.  If  It  was  believed 
tliat  the  motorman,  by  the  exercise  of  ordi- 
nary care,  could  have  seen  the  child  in  time 
to  avoid  the  accident  and  it  may  be  that 
the  verdict  was  based  upon  that  theory. 

Many  cases  from  other  jurlsdlctloiis  and 
some  from  our  own  state  and  various  text- 
books are  dted  by  respondent  in  favor  of 
his  contention.  They  have  been  examined, 
and,  It  must  be  said,  they  lend  support  t» 
his  position;  but  the  question  luu  been  set 
at  rest  In  this  state  by  the  recent  decisions 
of  the  Supreme  Court  of  which  It  will  onl.v 
be  necessary  to  refer  to  the  case  of  Thomp- 
son V.  Los  Angeles  &  San  Diego  Beach  Rail- 
way Co.,  184  Pac.  709.  The  lower  court  In 
that  case  gave  the  following  instruction:  "1 
instruct  yon  that  one  having  knowledge  of 
the  dangerous  situation  of  another,  and  bar- 
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log  a  clear  opportunity,  by  the  exercise  of 
proper  care,*  to  avoid  injuring  anotlier,  most 
do  so,  notwithstanding  the  latter  has  placed 
himself  In  such  situation  of  danger  by  bis 
own  negligence.  If,  therefore,  yon  should 
find  from  the  evidence  that  the  motorman  of 
defendnnt's  car  which  collided  with  the  auto- 
mobile saw,  or  bv  the  emerdae  of  reatonahle 
care  and  prudence  should  have  seen,  the  situ- 
ation in  which  plaintiff  was  before  the  col- 
lision, and  had  the  opportunity,  by  the  exer- 
cise of  proper  care^  to  avoid  the  collision, 
and  avoid  Injuring  the  plaintiff,  and  failed 
to  exercise  such  care,  or  to  do  what  reason- 
able prudence  would  dictate  he  should  have 
done  to  avoid  Injuring  the  plaintiff,  the  de- 
fendant Is  liable,  and  your  verdict  must  be 
for  the  plaintiff." 

In  passing  upon  the  correctness  of  this, 
the  Supreme  Court,  through  Mr.  Justice 
Sloss,  said:  "This  Instruction  is  manifestly 
erroneous,  In  so  far  as  It  attempts  to  apply 
tbe  last  clear  chance  doctrine  to  a  defendant 
who  is  not  actually  aware  of  tbe  fact  that 
plaintiff  has  negligently  put  himself  in  a 
position  of  danger.  The  Italicized  portion  of 
the  Quotation  declares  a  proposition  that  has 
been  repeatedly  repudiated  by  the  decisions 
of  this  court  In  Herbert  v.  S.  P.  C!o.,  121 
CaL  227  [53  Pac.  651],  the  court  said  that 
the  liability  under  the  doctrine  tn  question  Is 
based  upon  the  fact  that  defendant  did  actu- 
ally know  of  the  danger — not  upon  the  propo- 
sition that  he  would  have  discovered  the  peril 
of  the  plaintiff  but  for  remissness  on  his 
part  Under  this  rule^  a  defendant  Is  not 
liable  because  be  ought  to  have  known.'  The 
same  views  are  expressed  In  Wahlgren  v. 
Market  St  Ry.  C5o.,  132  Cal.  656  [62  Pac 
308,  64  Pac.  993],  and  Bennichsen  v.  Market 
St  By.  Co.,  149  Cal.  18  [84  Pac  420].  See, 
also,  Hsrey  v.  S.  P.  Co.,  103  Gal.  541  [37  Pac 
500]."  The  same  rule  was  recognized  by 
this  court  In  Zlpperlen  v.  B.  IP.  Co.,  7  CaL 
App.  206,  98  Pac.  1049. 

But  there  Is  another  objection  to  the  In- 
struction which  we  regard  as  insuperable. 

[6]  Plaintiff,  as  we  have  seen,  based  his 
cause  of  action  upon  the  negligence  of  de- 
fendant In  furnishing  defective  brakes  as 
well  as  upon  the  said  carelessness  and  Indif- 
ference of  the  motorman,  and  In  the  brief 
here  respondent  argues  that  the  verdict  may 
be  sustained  upon  either  ground.  We  must 
assume  that  the  same  argument  was  made 
to  the  Jury,  and  they  may  have  adopted 
tbe  theory  that  the  negligence  of  defend- 
ant consisted  In  its  failure  "to  equip  the 
said  car  with  proper  or  adequate  brakes." 
Having  taken  this  position,  the  Jury  may 
bave  concluded  that  If  the  car  had  been 
properly  equipped  with  brakes,  it  would  have 
been  stopped  tn  time,  and  the  accident  avoid- 
ed. They  would  then  apply  said  Instruction 
to  that  contingency  and  necessarily  reach  the 
conclusion  that,  though  the  child|s  mother 
was  guUty  of  negligence  that  contributed  di- 


rectly to  tbe  injury,  yet  since  defendant,  if 
It  had  furnished  suitable  brakes,  might  have 
avoided  the  accident,  plaintiff  was  entitled  to 
recover.  This  would  be,  of  course,  to  set  at 
naught  and  completely  nullify  the  doctrine 
of  contributory  negligence  It  would  be  In 
effect  that  the  prior  negligence  of  defendant, 
if  contributing  to  the  accident,  would  render 
defendant  liable,  notwithstanding  the  suc- 
ceeding negligence  of  plaintiff  which  contrib- 
uted directly  and  proximately  to  the  Injury. 
In  other  words,  contributory  negligence  would 
be  entirely  eliminated  from  the  case.  We 
cannot  say  that  the  Jury  did  not  make  this 
erroneous  and  prejudicial  appli(!atlon  of  said 
instruction,  although  we  do  not  agree  with  re- 
spondent that  the  verdict  can  be  justified 
on  the  ground  of  defective  brakes. 

[7]  As  we  read  the  record,  the  evidence  all 
shows  that  there  was  no  negligence  in  that 
respect  There  Is  much  positive  testimony 
similar  to  that  of  the  witness  Robert  N. 
Richardson,  who  declared:  "I  Inspected  that 
car  that  morning  before  It  went  out  and  It 
was  In  good  condition.  The  brakes  were  all 
right  I  inspected  that  same  car  again  the 
next  morning,  and  I  found  the  brakes  In 
good  condition."  There  Is  no  evidence  to 
the  contrary,  and  the  only  reasonable  Infer- 
ence Is  that  the  brakes  worked  properly;  but, 
unfortunately,  they  were  not  operated  In 
time. 

We  think,  therefore,  that  the  court  should 
have  given  this  instruction  proposed  by  de- 
fendant: "I  instruct  you  that  there  is  no 
evidence  in  this  case  to  the  effect  that  the 
brakes  In  defendant's  car  were  Inadequate,  or 
that  defendant  was  negligent  In  respect  to 
the  braking  equipment  of  said  car  or  the 
condition  thereof." 

We  find  no  other  error  In  the  record. 

As  to  the  amount  of  the  verdict  we  feel 
satisfied  It  Is  not  excessive.  But  for  the 
reasons  stated,  we  are  satisfied  the  defendant 
la  entitled  to  a  new  trial,  and  the  judgment 
and  order  are  therefore  reversed. 

We  concur:    CHIPMAN,  P.  J.;   HART,  J. 


LOYAI/rON  ELECTRIC  LIGHT  CO.  v. 

CALIFORNIA      PINE      BOX     & 

LUMBER  CO.    (Civ.  1163.) 

(District  Court  of  AppeaL  Third  District  Cal- 
ifornia.   Nov.  25,  1913.) 

1.  OONTBAOTS    (S    822*)— BBKAOH— EVinENCB— 

SUFFIOIENCT. 

In  an  action  for  breach  of  a  contract 
whereby  plaintiff  was  entitled  to  use  for  fuel 
refuse  from  defendant's  box  factory  not  needed 
for  its  own  engines,  evidence  held  insufficient 
to  show  a  breach  by  defendant 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S  1534;  Dec.  Dig.  {  322.*] 

2.  CONTBAOTS     (I    220*)— CONSTBUCmON. 

Where  a  box  factory  and  an  electric  light 
company  entered  into  a  contract  whereby  the 
light   company   was   to   be   entitled   to   use   as 
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tad  Bnch  refuse  as  the  factory  did  not  need  for 
its  own  aae,  and  tiie  light  company  was  to  fur- 
nisli  lights  at  a  special  rate,  the  Iwit  company 
cannot  compel  the  box  company  to  continue  its 
plant  in  operation  and  recover  damages  for 
breach  of  the  contract  because  there  was  no 
refuse  while  the  factory  was  shut  down. 

[Sid.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  1013 ;   Dec.  Dig.  i  220.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  rrancisco;  J.  M.  Seawell, 
Judge. 

Action  by  the  Loyalton  Electric  light 
Company,  a  corporation,  against  the  Cali- 
fornia Pine  Box  &  Lumber  Company,  a  cor- 
poration. From  a  judgment  for  defendant, 
and  an  order  denying  its  motion  for  new 
trial,  plaintiff  appeals.    Affirmed. 

See,  also,  133  Pac  323. 

W.  B.  F.  Deal,  of  San  Francisco,  and 
Curler  &  Martinson,  'of  Bene,  Nev.,  for  ap- 
pellant Plllsbury,  Madison  &  Sntro,  of  San 
Francisco,  for  respondent 

BURNETT,  J.  The  appeal  Is  from  the 
Judgment  and  order  denying  a  motion  for  a 
new  trial  On  April  20,  1901,  appellant's 
assignor  was  engaged  In  operating  an  electric 
lighting  plant,  and  respondent  was  operating 
a  box  factory  at  Loyalton,  in  Sierra  county. 
The  power  house  for  both  plants  was  the 
same,  and  was  owned  by  respondent  and  con- 
tained the  dynamo  and  engine  of  appellant 
On  that  date  the  parties  entered  Into  a  writ- 
ten contract  whereby  It  was  agreed  that 
respondent  should  keep  employed  a  fireman 
for  the  purpose  of  keeping  up  steam  in  the 
boUera  in  the  power  house  during  the  hours 
when  the  box  factory  should  not  &nd  the 
lighting  plant  should,  be  In  operation,  and 
appellant  was  to  be  allowed  the  use  of  so 
much  of  the  steam  as  might  be  necessary  for 
the  operation  of  its  plant  Additional  help, 
if  needed,  was  to  be  employed  by  appellant 
The  right  was  accorded  appellant  to  use  the 
room  in  which  was  situated  Its  dynamo  and 
engine,  and  to  erect  and  maintain  on  and 
over  the  land  owned  or  occupied  by  respond- 
ent such  poles  as  might  be  necessary  for  the 
proper  support  and  conduct  of  Its  wires  used 
In  connection  with  its  lighting  plant  Appel- 
lant agreed  to  furnish  respondent  with  such 
electric  lights  as  it  might  require  in  its  fac- 
tories, power  house,  and  other  buildings, 
yards,  and  premises  at  Loyalton,  not  to  ex- 
ceed, however,  in  all  200  lights  for  the  price 
of  10  cents  per  month  for  each  of  said  lights. 
The  main  controversy,  though,  is  over  the 
following  provision  In  said  agreement: 
"The  second  party  [appellant]  shall  have  the 
right  to  use  for  fuel  any  refuse  of  the  box 
factory  which  the  first  party  [respondent] 
may  not  require  for  generating  steam  for  its 
own  purpose,  and  any  additional  fuel  which 
may  be  required  for  the  purpose  of  gener- 
ating steam  for  the  use  of  the  second  party 


shall  be  supplied  by  the  second  party  at  iti 
own  expense." 

[1]  An  alleged  TlolaUon  of  this  provision 
by  respondent  is  the  basis  for  the  action, 
plaintiff  alleging:  "That  on  or  about  the 
1st  day  of  September,  A.  D.  1904,  the  defend- 
ant in  violation  of  the  said  contract  refused 
to  permit  plaintiff  to  use  the  refuse  of  the 
box  factory  for  the  purpose  of  generating 
steam,  and  ever  since  said  day,  and  up  to 
the  Ist  day  of  July,  A.  D.  1908,  has  sold  and 
disposed  of  all  of  the  refuse  of  said  box 
factory  not  required  by  it  for  generating 
steam  for  its  own  purposes.  •  •  •  That 
by  reason  of  the  said  violation  of  the  said 
contract  by  defendant  plaintiff  has  been 
damaged  in  the  sum  of  $7,200."  This  was 
positively  denied  by  respondent  and  the 
court  found  against  appellant  The  vital 
point  in  the  case  involves  the  sufficiency  of 
the  evidence  to  support  this  finding.  And  as 
to  this,  the  contention  is  confined  to  the  re- 
fusal to  furnish  block  wood;  it  being  claimed 
as  a  part  of  the  refuse. 

Respondent  points  out  in  the  record  cer- 
tain testimony  which,  it  is  contended,  is  am- 
ply sufficient  to  support  the  finding  of  the 
court  and  with  this  contention  we  agree. 

G.  E.  Horton  and  R.  W.  Bender  were  the 
two  witnesses  called  by  appellant  to  prove  the 
alleged  refusal  of  respondent  to  comply  with 
its  agreement  The  former  testified  that  be 
was  manager  of  respondent's  plant  from  the 
fall  of  1904  until  December  30,  1906,  and 
during  that  period  he  was  there  about  three- 
fourths  of  the  time.  He  was  asked  by  ap- 
pellant's counsel  this  question:  "What,  if 
any,  objection  was  made  at  any  time  while 
you  were  there  to  the  use  of  the  blocks,  as 
well  as  of  sawdust  and  shavings,  by  the  de- 
fendant in  this  action,  or  any  of  its  offlcersr 
and  he  answered :  "There  was  no  objection 
made  by  any  one  at  aU  at  any  time."  The 
vritness  repeated  the  declaration  that  there 
was  no  objection  made  by  defendant  or  any 
of  its  officers  during  the  entire  period  to  the 
use  by  appellant  of  any  of  the  refuse  not 
needed  by  respondent 

The  other  witness,  Mr.  Bender,  did  testify 
that  be  had  an  altercation  on  several  occa- 
sions with  respondent's  engineer  about  the 
use  of  the  fuel,  that  the  latter  had  refused 
to  let  him  have  it  after  a  certain  time  at 
night,  saying  he  had  to  keep  up  fire  for  the 
steam,  and  that  they  would  run  short  If  the; 
let  the  witness  have  the  fuel.  There  is  no 
evidence  that  the  engineer  made  any  mis- 
statement as  to  the  necessities  of  respondent 
in  that  regard.  To  the  contrary,  our  atten- 
tion is  called  to  the  following  testimon;  of 
the  witness:  "Mr.  Madison.  Q.  Too  heard 
BIr.  Horton's  testimony  here  this  morning, 
did  you,  to  the  effect  that  the  plalntlS  in 
this  case  never  was  refused  block  wood?  A. 
Tes,  sir.  Q.  Do  you  mean  to  contradict  him 
on  that  point?     A.  No,  sir,  I  do  not;  but 
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when  I  made  the  statement  tbat  I  had  been 
refused  the  nse  of  the  blocks.  It  was  the 
engineer's  refosal  to  glre  them  to  me;  and, 
also,  when  the  engineer  wonld  refuse  to  give 
them  to  me,  I  called  on  the  bookkeeper,  and 
he  said,  yes,  that  they  didn't  have  enough  to 
ran  on,  and  I  couldn't  use  them.  Q.  And  he 
was  actually  using  them  for  generating  the 
steami  A,  Yes,  sir ;  he  was  using  the  blocks 
and  the  sawdust  both.  Q.  And  that  Is  what 
he  refused  you?  A  Tes,  sir.  Q.  And  that  Is 
all  he  refnsed  yon?  A  Yes,  and  I  had  to  go 
out  and  get  my  own  wood,  my  own  fuel." 

Mr.  Horton  also  explained  the  controversy 
with  the  engineer  by  stating  that  he  found 
ont  by  Investigation  that  the  engineer  want- 
ed the  blocks  "for  work  on  the  following  day 
to  make  steam  until  he  could  make  more 
blocks  and  fael  for  the  use  of  the  box  fac- 
tory." Mr.  Horton  further  testified  that: 
"There  was  no  objection  by  any  one  to  using 
the  blocks.  It  was  a  shaving  bin,  and  It  was 
In  the  fireroom  in  front  of  the  boiler,  and 
wben  the  factory  run  right  through  the  day, 
and  the  engineer  said  there  wouldn't  be 
enough  shavings  and  sawdust  to  start  the 
box  factory  the  next  morning,  until  he  could 
get  enough  shavings  to  keep  running  during 
tbe  day  he  at  times  would  allow  them  to 
use  the  shavings  out  of  the  bin;  but  no  one 
ever  refnsed  to  allow  the  blocks  to  be  used." 
He  further  testlfled,  when  recalled,  that  the 
only  complaint  ever  made  by  appellant  was 
that  it  could  not  get  the  blocks  from  the 
"Roberts  blockhouse  after  the  lease  running 
from  the  Roberts  Company  to  the  California 
Pine  Box  Company  had  ceased,  and  the  Rob- 
erta people  bad  taken  the  property  back 
again  and  then  had  refused  to  let  the  electric 
light  company  have  tbe  blocks." 

It  furthermore  appears  that  respondent 
was  not  chargeable  with  any  act  or  omission 
of  the  said  Roberts  Company,  and  that  ap- 
pellant was  in  tbe  habit  of  obtaining  its 
block  wood  from  the  Roberts  blockhouse,  as 
tbe  arrangements  for  obtaining  the  same 
were  more  convenient  than  from  respond- 
ent's blockhouse. 

As  to  the  sale  by  respondent  of  block  wood 
it  was  declared  by  Mr.  Horton  that  this  was 
done  only  as  to  the  surplus  after  the  require- 
ments of  appellant  and  respondent  were  met 

We  deem  it  unnecessary  to  go  further  into 
this  branch  of  the  subject  After  reading 
the  entire  record  we  are  satisfied  that  the 
court's  conclusion  is  a  rational  Inference 
from  the  evidence  and  therefore  supported 
within  the  contemplation  of  law. 

[2]  Indeed,  about  the  only  serious  contro- 
versy is  as  to  tbe  period  when  respondent's 
plant  was  not  in  operation.  It  seems  that 
it  was  shut  down  early  in  1907,  and  it  so 
remained  for  two  years.  As  to  this  we  are 
in  entire  accord  with  respondent's  view  as 
follows:  "That  the  contract  did  not  obli- 
gate the  respondent  to  oi)erate  its  box  fac- 


tory merely  for  the  sake  of  producing  refuse 
which  appellant  might  use,  if  it  wanted  to, 
would  seem  to  be  clear.  The  contract,  nei- 
ther expressly  nor  impliedly,  contains  any 
language  imposing  such  an  obligation  upon 
the  respondent,  nor  indeed  any  language 
which  shows  that  the  parties  even  expected 
such  operation  to  be  continuous,  although 
expressions  showing  their  expectation  to 
that  effect  U  there  bad  been  any,  would  not 
be  the  equivalent  of  a  covenant" 

The  learned  trial  Judge,  it  may  be  stated, 
so  construed  tbe  contract  in  another  action 
between  the  same  parties,  covering  a  later 
period,  and  the  Judgment  was  afiSrmed  by 
the  District  Court  of  Appeal  for  the  First 
District  the  opinion  being  written  by  the 
late  Mr.  Justice  Hall,  and  reported  in  133 
Pac.  323.  Therein  It  was  said:  "The  theory 
of  appellant  is  that  under  the  contract  re- 
spondent was  and  is  obliged  to  operate  Its 
box  factory  in  order  to  produce  refuse  of 
tbe  box  factory,  to  the  end  that  appellant 
may  use  for  fuel  any  such  refuse  as  re- 
spondent may  not  require  for  generating 
steam  for  Its  own  purposes.  This  theory  is 
entirely  untenable."  We  think  the  reasons 
assigned  by  said  court  for  its  condoslon  are 
sound. 

Appellant  urges  that  this  construction 
makes  the  contract  quite  unequal,  and  re- 
sults in  great  detriment  to  its  interests. 
From  the  record,  however,  we  cannot  esti- 
mate the  relative  value  of  the  various  cove- 
nants of  the  contract,  nor  determine  the  dim- 
inution of  the  expense  for  the  lights  caused 
by  the  inaction  of  the  box  factory,  nor,  in- 
deed, can  we  say  that  appellant  was  re- 
quired to  furnish  respondent  with  any  lights 
while  its  factory  was  not  in  operation. 
These  considerations  are,  in  fact,  not  before 
us.  We  are  dealing  simply  with  what  was 
at  issue  in  the  case  at  bar. 

We  think  the  Judgment  and  order  should 
be  affirmed  and  It  is  so  ordered. 

We  concur:    CHIPMAN,  P.  X;  HART.  3. 


BERKELEY  BANK  OF  SA VINOS  k  TRUST 
CO.  V.  MILLER  et  al.     (Civ.  1306.) 

(District  Court  of  Appeal,  First  District  Cal- 
ifornia.   Nov.  21,  1013.     Rehearine  Denied 
by   Supreme  Court  Jan.  20,  1914.) 

1.  Appeal  and  Bbbob  (S  883*)— WAivnt  or 
Ebbob. 

In  an  action  to  foreclose  a  mortgage,  de- 
fendants admitted  that  their  interest  in  the 
premises  was  subsequent  to  the  mortgage,  and 
stipulated  that  all  claims,  other  than  those  of 
the  appealing  defendants  to  the  surplus  above 
plaintiff's  mortgage,  might  be  determined  In 
another  action  pending  between  defendants  to 
determine  the  extent  and  priorities  of  their 
claims.  The  decree  provided  that  any  surplus 
from  the  sale  of  the  mortgaged  premises  should 
be  deposited  in  court  until  the  Judgment  in  the 
other  action.  Held,  under  the  rule  that  a  par- 
ty cannot  assert  an  error  which  he  has  formal- 
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ly  waived  or  in  which  he  hai  knowingly  ac- 
qaiesced,  the  appealing  defendants  conld  not 
claim  error  in  Uie  jadgment  for  not  diaposing 
of  the  rights  of  all  of  the  defendants  m  the 
present  action. 

[E^d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3611;  Dec.  Dig.  i  883.»] 
2.  mobtoaqes     (s     681*1  —  f0bx0ix>8ubk  — 

Amount  of  Attornets    Fees. 

The  court,  in  an  action  to  foreclose  a 
mortgage,  could  find  that  the  sum  allowed  as 
attorneys'  fees,  which  was  within  the  limita- 
tion provided  in  the  mortgage,  was  reasonable 
even  in  absence  of  evidence  on  the  question. 

[Ed.   Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  Si  211%,  1669-16TO;    Dec  Dig.  | 
681.»] 
8.  MoBTOAGES  (S  438*)— Payment— SuBBOOA- 

UON. 

Where,  in  an  action  to  foreclose  a  mort- 
gage, a  defendant  holding  an  inferior  lien  ten- 
dered to  plaintiff  the  sum  due  for  principal  and 
interest  upon  the  secured  note,  together  with 
the  attorneys'  fees  provided  for  in  the  mort- 
gage, which  was  accepted,  such  defendant  was 
properly  subrogated  to  plaintiff's  interest  and 
substituted  as  plaintiff  under  Code  Civ.  Proc. 
S  385. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1291 ;   Dec  Dig.  {  438.»] 

Appeal  from  Superior  Coart^  Alameda 
County ;   J.  D.  Murphey,  Judge. 

Action  by  the  Berkeley  Bank  of  Savings  & 
Trust  Company  against  William  Miller  and 
others.  From  a  Judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendants 
Herman  Murphy,  Ella  M.  Murphy,  and  the 
Progressive  Investment  Company  appeal. 
Affirmed. 

Welles  Whltmore  and  Thos.  O.  Hoxley, 
both  of  Oakland,  for  appellants.  Daniel 
CConnell,  of  San  Francisco,  for  respondent 

LENNON,  P.  J.  This  Is  an  appeal  by  the 
defendants  Herman  Murphy,  Ella  M.  Mur- 
phy, and  the  Progressive  Investment  Com- 
pany from  a  judgment  and  order  denying  a 
new  trial  in  an  action  wherein  a  decree  was 
made  and  entered,  foreclosing  a  real  property 
mortgage  executed  by  the  defendant  Herman 
Murphy  to  the  corporation  plaintiff,  as  secu- 
rity for  the  payment  of  a  promissory  note 
in  the  sum  of  $6,500.  All  of  the  other  defend- 
ants were  made  parties  to  the  action  because, 
as  alleged  in  the  complaint,  they  had  or 
claimed  to  have  some  Interest  in  the  mort- 
gaged premises  which  was  subsequent  and 
subordinate  to  the  Uen  of  the  mortgage. 

The  execution  and  nonpayment  of  the  note 
and  mortgage  were  admitted  by  the  answers 
of  each  and  all  of  the  defendants.  The  de- 
fendants William  Miller,  Q.  A.  Murphy, 
George  C.  Richards,  and  the  Black-White 
Company  by  their  answers  admitted  that 
whatever  interest  they  had  in  the  mortgaged 
premises  arose  subsequent  to  the  execution 
of  the  mortgage  out  of  attachments  or  Judg- 
ment liens  in  other  actions  which  they  had 
instituted  against  the  defendant  Herman 
Murphy. 

When  the  case  was  called  for  trial,  each 


and  all  of  the  defendants  stipulated  In  open 
court  that  any  and  all  claims  other  than 
those  of  the  appealing  defendants  to  the  mi- 
plus,  if  any,  that  might  remain  after  the  sat- 
isfactlon  of  the  mortgage  need  not  be  de- 
termined and  disposed  of  in  the  present  ac- 
tion, and  that  such  claims  should  await  and 
be  subject  to  adjudication  in  another  action 
instituted  and  then  pending  between  the  sev- 
eral defendants  for  the  purpose  of  determin- 
ing the  extent  and  priorities  of  their  respec- 
tive claims  and  liens  against  the  mortgaged 
premises.  Accordingly  the  lower  court  pro- 
ceeded to  a  hearing  of  the  action  only  upon 
the  issues  raised  by  the  Joint  answer  of  tbe 
appealing  defendants,  but  in  its  findings  and 
decree  of  foreclosure  provided  that  the  sur- 
plus, if  any,  remaining  from  the  sale  of  the 
mortgaged  premises  should  be  deposited  witb 
the  court  to  await  Judgment  in  the  other  ac- 
tion pending. 

[1]  The  question  of  the  sufficiency  of  the 
findings  and  Judgment,  in  so  far  as  they  af- 
fect the  rights  of  the  nonappealing  defend- 
ants, is  not  before  us  upon  this  appeal;  and 
obviously  such  question  cannot  concern  tbe 
appealing  defendants.  The  judgment  as  a 
whole  is  not  inherently  void;  and  assuming, 
without  so  deciding,  that  the  rights  of  the 
nonappealing  defendants  could  have  been  con- 
sidered and  disposed  of  in  the  present  action 
If  the  appealing  defendants  had  so  insisted, 
the  failure  to  do  so  was  the  fault  of  all  of 
the  parties  to  the  action  rather  than  the  mis- 
take of  the  court  The  judgment  in  resi)ect 
of  its  provision  requiring  the  impounding  of 
any  surplus  which  might  remain  from  the 
proceeds  of  the  foreclosure  sale  after  satis- 
fkictlon  of  tbe  note  and  mortgage,  etc  wu 
made  and  entered  by  and  with  the  consent 
of  all  of  tbe  parties  to  the  action;  and  there- 
fore the  appealing  defendants  are  in  no  posi- 
tion to  complain  of  that  feature  of  the  Judg- 
ment, or  of  tbe  failure  of  the  lower  court 
to  find  npon  and  adjudicate  the  issues  pre- 
sented by  the  answers  of  the  nonappealing 
defendants.  This  is  so  because  of  the  w^l- 
settled  principle  of  appellate  procedure  which 
denies  to  a  party  in  a  clvU  action  the  asser- 
tion of  a  right  which  he  has  formally  waiv- 
ed, or  the  advantage  of  an  error  in  which  he 
has  knowingly  acquiesced.  Holmes  v.  Sog- 
ers, 13  Cal.  l6l;  Splnettl  v.  Briguardello,  53 
Cal.  281 ;  Thompson  v.  Connolly,  43  Cal.  636; 
Crosby  v.  North  Bonanza,  23  Nev.  70,  42  Pac. 
583;  Erlanger  v.  S.  P.  Company,  109  Cal 
395,  42  Pac  81. 

[2]  The  attorney  fee  allowed  for  foreclo- 
sure was  within  the  limits  of  the  same  provid- 
ed in  the  mortgage.  The  trial  court  found 
such  sum  was  reasonable,  and  this  it  had  tbe 
right  to  do  even  if  no  evidence  had  been  ad- 
duced on  the  subject  Alden  v.  Pryal  et  aU 
60  CaL  215;  O'Neal  v.  Hart,  116  Cal.  69,  47 
Pac  926;  Edwards  ▼.  Grand,  121  CaL  254, 
53  Pac  796;   Hotaling  v.  Montelth,  128  Cal. 
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656,  61  Pac.  95;  Bonestell  T.  Bowie,  128  CaL 
511.  61  Pac.  78. 

[9]  During  the  pendency  of  the  action  the 
defendant  Miller  tendered  to  the  corporation 
plaintiff  the  sum  dne  for  principal  and  In- 
terest npon  the  note  and  mortgage  In  suit, 
together  with  a  sum  sufficient  to  cover  the 
accrued  costs  and  the  attorney's  foreclosure 
fee  provided  for  In  the  mortgage.  Such  ten- 
der and  Its  acceptance  were  subsequently 
shown  to  the  lower  court  upon  the  hearing  of 
a  motion  by  the  defendant  MUler  to  be  sub- 
rogated to  the  Interests  of  the  plaintiff;  and 
upon  the  showing  made  the  defendant  Miller 
was  rightfully  subrogated  to  the  Interests  of 
the  corporation  plaintiff,  and  then  properly 
substituted  as  the  plaintiff  In  the  action. 
Code  av.  Proc.  {  385. 

Upon  examination  we  find  that  the  remain- 
ing points  presented  In  support  of  the  appeal 
do  not  warrant  discussion,  much  less  a  re- 
versaL 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  EEBRIGAN,  X;  RICH- 
ARDS, J. 


DOUGLAS  v.  SPANGENBBBG.    (Olv.  1218.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Nov.  20,  1913.) 

1.  BroKEBS     ((     57»)  — CONTSACT— PBBFOBK- 
'  AITCK. 

A  broker'!  contract  for  the  sale  of  real  es- 
tate la  not  performed  so  as  to  earn  his  commis- 
sion_  until  he  baa  procured  a  purchaser  ready, 
willing,  and  able  to  bay  the  property  offered  for 
sale  on  the  terms  and  conditions  and  at  the 
price  fixed  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  gS  66,  67,  72;    Dec.  Dig.  §  57.*] 

2.  Bbokebs  (i  48*)— Sebtioks— Pkbfobkanck 
— Pboof. 

To  show  i)erfonnance  of  a  broker's  con- 
tract to  sell  real  property  so  as  to  entitle  him 
to  commissions,  it  must  appear  that  be  procured 
from  a  prospective  purchaser  an  enforceable 
contract  binding  bim  to  purchase  the  property 
at  the  price  and  on  the  terms  specified  by  the 
owner  or  assented  to  by  him,  or,  In  the  absence 
of  such  a  contract,  that  the  broker  brought  the 
owner  and  prospective  pnrcbaser  together  to 
consummate  a  contract  of  sale  at  the  price  and 
on  the  terms  proposed  or  assented  to  by  the 
owner,  and  that  he  then  declined  to  proceed 
with  tbe  sale  on  such  terms. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {  65;   Dec.  Dig.  {  48.*] 

3.  Bbokebs  ((  86*)— Contract— PKBroBUAROK 
— Evidence. 

In  an  action  for  broker's  commissions,  evi- 
dence held  InHufiicient  to  show  that  tbe  broker 
procured  a  purchaser  ready  and  willing  to  buy 
on  the  terms  prescribed  by  defendant 

[Eld.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {f  116-120;    Dec.  Dig.   f  86.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  V.  Sargent, 
Judge. 

Action  by  A.  li.  Douglas  against  F.  Spang- 
enberg.    From  a  judgment  for  plaintiff,  and 


from  an  order  denying  defendant's  motion 
for  a  new  trial,  he  appeals.    Reversed. 

F.  J.  Castelbun,  of  San  Francisco,  for 
appellant.  Percy  B.  Towne,  of  San  Fran- 
cisco, for  respondent 

LENNON,  P.  J.  This  is  an  appeal  from 
the  Judgment  and  from  an  order  denying  a 
new  trial.  The  plaintiff  had  Judgment 
against  the  defendant  in  the  sum  of  $1,600, 
alleged  to  have  been  earned  by  the  plaintiff 
as  a  broker's  commission  in  procuring  a 
purchaser  for  certain  real  estate  belonging 
to  the  defendant 

The  facts  in  the  case  as  revealed  by  tbe 
pleadings  and  proof  are  substantially  these: 
On  December  5,  1910,  the  defendant,  by  an 
instrument  in  writing,  authorized  the  plain- 
tiff to  offer  for  sale  a  tract  of  land.  In  Te- 
hama county,  containing  340  acres.  By  the 
terms  of  the  authorization  the  plaintiff  was 
empowered  to  offer  the  entire  tract  for  sale 
at  $52.60  per  acre,  upon  the  express  condition 
that  "not  less  than  $7,500  cash  in  United 
States  gold  coin"  should  be  paid  down,  and 
the  "balance  as  may  be  mutually  agreed  up- 
on." 

The  complaint  proceeded  upon  the  theory 
that  plaintiff  had  procured  a  purchaser  for 
defendant's  lands  at  $55  per  acre,  who  was 
ready,  willing,  and  able  to.  buy,  and  who,  as 
an  evidence  of  good  faith  had  deposited  with 
the  plaintiff  the  sum  of  $1,000  in  cash  as  the 
first  payment  on  account  of  the  purchase 
price.  The  complaint  further  alleged  that 
the  plaintiff  had  reported  to  defendant  the 
procurement  of  Oils  particular  purchaser  and 
the  payment  of  $1,000  In  cash,  and  that  the 
defendant  in  writing  had  approved  the  ac- 
ceptance by  plaintiff  of  the  $1,000  cash  de- 
posit, and  ratified  in  writing  the  other  terms 
and  conditions  of  the  sale,  notwithstanding 
that  they  were  at  variance  with  the  terms 
and  conditions  of  sale  specified  in  the  original 
authorization. 

The  trial  court  found  as  a  fact  that  the 
plaintiff  had  sold  the  defendant's  lands  a.t 
the  price  of  $55  per  acre  to  a  prospective 
purchaser,  who  had  paid  $1,000  on  account  of 
the  purchase  price,  and  that  such  purchaser 
was  ready,  able,  and  willing  to  complete  the 
purchase  upon  the  terms  proposed  by  plain- 
tiff and  assented  to  In  writing  by  the  de- 
fendant The  insufflclency  of  the  evidence  to 
Justify  this  finding  is  one  of  the  grounds  for 
defendant's  motion  for  a  new  trial  and  Is 
now  urged  as  a  reason  for  reversing  the 
Judgment.  In  this  behalf  it  is  the  defend- 
ant's contention  that  plaintiff's  evidence  falls 
to  show,  as  plaintiff  alleged,  that  be  had  pro- 
cured a  purchaser  for  defendant's  lands  who 
was  ready,  able  and  willing  to  purchase  them 
npon  the  terms  originally  proposed  by  the 
defendant,  or  upon  other  and  different  terms 
proposed  by  the  plaintlfl,  and  which  were 
subsequently  accepted  and  ratified  In  writing 
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by  the  defendant  This  contention  nrast  be 
Bnatained. 

[1,2]  A  broker's  contract  for  the  sale  of 
real  estate  Is  not  performed,  nor  is  his  com- 
mission earned,  nntll  it  afflrmatiyelr  appears 
that  he  has  procured  and  secured  a  pur- 
chaser ready,  willing,  and  able  to  buy  the 
property  ofFered  for  sale  upon  the  terms  and 
conditions  and  at  the  price  fixed  by  the  own- 
er. Such  a  showing  can  be  made  only  by 
proof  of  the  fact  that  the  broker  procured 
from  the  prospective  purchaser  an  enforce- 
able contract  binding  him  to  purchase  the 
property  offered  for  sale  at  the  price  and 
upon  the  terms  specified  by  the  owner  or 
assented  to  by  him,  or,  in  the  absence  of 
such  a  contract,  by  proof  of  the  fact  that 
the  broker  brought  the  owner  and  pro- 
spectlye  purchaser  together  for  the  purpose 
of  consummating  a  contract  of  sale  at  the 
price  and  upon  the  terms  proposed  or  assent- 
ed to  by  the  owner,  and  that  the  owner  de- 
clined to  proceed  with  the  sale  upon  such 
terms. 

[3]  No  such  showing  was  made  in  the 
present  case.  On  the  contrary,  the  evidence 
shows  without  conflict  that  the  plaintiff  pro- 
cured a  purchaser  named  Ordway  for  the 
defendant's  land  upon  terms  essentiaUy  dif- 
ferent from  those  originally  aatborized  by 
the  defendant  Clearly  the  original  author- 
ization to  plaintiff  did  not  empower  him  to 
accept  any  snm  less  than  $7,S00  in  cash  on 
account  of  the  purchase  price,  nor  authorize 
him  to  make  any  terms  with  reference  to 
the  time  and  manner  of  payment  of  the  bal- 
ance of  the  purchase  price  which  would  not 
meet  with  the  approval  of  the  defendant 
Notwithstanding  the  express  limitation  up- 
on the  authority  of  the  plaintiff,  he  procured 
and  accepted  from  Ordway,  the  prospective 
purchaser,  a  contract  to  purchase,  which  pro- 
vided for  a  first  payment  on  account  of  the 
purchase  price  of  only  $1,000,  and  prescribed 
conditions  for  the  payment  of  the  balance  of 
the  purchase  price  regardless  of  the  terms 
and  conditions  contained  in  the  authoriza- 
tion from  the  defendant  Of  course  if  the 
plaintiff  had  proved,  as  he  pleaded,  that 
the  contract  procured  from  Ordway  was  sub- 
sequently accepted  and  ratified  by  the  defend- 
ant there  would  be  no  question  but  that  the 
plaintiff  would  be  entitled  to  the  commission 
sued  for.  The  evidence,  however,  fails  to 
show  any  such  acceptance  and  ratification. 
Tme,  it  does  appear  in  evidence  that  subse- 
qnent  to  the  execution  of  the  original  au- 
thorization a  paper  writing  was  signed  by 
the  defendant  and  delivered  to  the  plaintiff, 
addressed,  "To  whom  it  may  concern,"  and 
purporting  to  be  an  offer  by  the  defendant 
to  sell  the  same  land  described  in  the  origi- 
nal authorization  to  plaintiff  upon  terms 
which  in  several  particulars  were  identical 
with  those  specified  In  the  contract  previous- 
ly ttocured  by  plaintiff  from  Ordway.    This 


paper  writing,  however,  ndther  expressly 
nor  by  implication  irarported  to  affirm  or 
ratify  such  contract:  and  furthermore  It  ap- 
pears to  be  an  undisputed  fact  in  the  case 
that  said  paper  writing  was  never  finally 
accepted  by  the  plaintiff  either  as  a  ratifica- 
tion of  the  contract  with  Ordway  or  as  a 
new  and  Independent  authorization  for  the 
sale  of  defendant's  lands.  Upon  this  point 
the  evidence  without  conflict  is  to  the  effect 
that  said  paper  writing  was  returned  to  the 
defendant  unaccepted  because  plaintiff  was 
dissatisfied  with  some  of  its  terms,  and  upon 
the  understanding  that  a  new  agreement  up- 
on different  terms,  authorizing  the  plalntUC 
to  make  a  sale  of  the  defendant's  property, 
would  be  entered  into.  This  new  agreement, 
as  the  evidence  shows  without  conflict,  wai 
never  executed. 

Under  these  circumstances,  it  must  be  held 
that  the  evidence  does  not  support  the  finding 
that  the  defendant  in  writing  accepted  and 
ratified  the  contract  of  purchase  which  the 
plaintiff  procured  from  Ordway.  This  bdng 
so,  plaintiff's  case  must  stand  upon  the  orig- 
inal authorization;  and  upon  that  phase 
of  the  case  the  evidence  shows  wlthont  con- 
flict that  the  plaintiff  failed  to  procure  a  par- 
chaser  who  was  ready,  able,  and  willing  to 
buy  upon  the  terms  and  conditions  imposed 
by  the  defendant 

In  any  view  of  the  case  it  is  clear  that  the 
evidence  does  not  support  the  findings,  and 
therefore  the  judgment  and  order  appealed 
from  are  reversed. 


We    concur: 
GAN,  J. 


BICHABDS,    X;    EEBBI- 


STRANGD  T.  STRANOB  at  aL    (CXv.  1273.) 

(District  Court  of  Appeal.  First  District  Cal- 
ifornia. Nov.  19,  £913.  Rehearing  Denied 
Dec.  19,  1918;  Dmied  by  Supreme  Court 
Jan.  17,  1914.) 

1.  New  Triai,  (i  123*)— Monoirs— Nonce. 

One  seeking  a  new  trial  cannot,  33  dafs 
after  the  entry  of  jadgment,  and  21  dayi  after 
serving  and  filing  her  notice  of  intention  t» 
move  for  a  new  trial,  amend  her  notice  of  ia- 
tention  by  Bapplying  specificatlona  of  the  pa^ 
tlculara  in  which  the  evidence  was  insnfEcieot 
to  support  the  verdict  and  also  Bpecificationi 
of  errors  of  law  whidi  will  be  relied  npon. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  i|  276-281 ;   Dec  Dig.  f  123.*] 

2.  New  Tbial  ({  128*)— Monoir»-SpxcincA- 

TIOHS. 

A  motion  for  new  trial  wQl  be  denied, 
where  it  does  not  comply  with  Code  Civ.  Pipt 
I  669,  b7  spedfying  the  errors  of  law  reued 
npon  and  the  insufficiency  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  257-262;    Dec.  Dig.  {  128.*] 
8.  New  Tbial  (f  128*)— MonORS-SPBCinoi- 

TIORS.  „__ 

Neither  the  amendment  to  Code  (St.  Proe- 
{  647,  whereby  it  is  made  unnecessary  to  taxe 
exceptions  to  the  mlineg  of  the  court  dnring 
trial,  nor  the  adoption  of  section  953a,  enabhng 
an  appellant  to  present  to  the  appellate  court 
the  reporter's  transcript  of  all  the  testimoa; 
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taken  and  all  tbe  rnllnga  made,  relieTes  a  de- 
feated party  from  the  duty  of  specifying  the 
errors  of  law  and  the  insufficiency  of  the  evi- 
dence in  his  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  257-262;  Dec  Dig.  {  128.*] 
4.  Nkw  Tbiai.  (|  140*)— Motions— AFiTDATiT. 
Where  a  defeated  party  moved  for  a  new 
trial  on  the  grounds  of  accident,  surprise,  and 
newly  discoyeied  evidence,  affidavits  to  support 
those  grounds  most  be  filed  within  ten  days 
after  the  service  and  filing  of  the  notice  of  in- 
tention or  the  time  most  be  extended  by  stip- 
ulation. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.   Die.   S{  284-287,   288,  302,   306;    Dec. 
Dig.  S  140.'] 
6.  Appkal   and   Ebrob   (I   222»)— Pbesenta- 

tion   of  gb017nos  ov  uevibw  in   goubt 

Bkix>w. 

Where  affidavits  filed  in  support  of  a  mo- 
tion for  new  trial  were  not  objected  to  below, 
although  they  were  filed  too  late,  they  will  be 
considered  on  appeaL 

VEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  II  U56,  1333-1336;  Dec. 
Dig.  i  222.»] 

6.  QuiETiRQ    Tnxx    (t    44*)  — Bttbden    or 
Pboof. 

In  a  suit  over  land,  where  defendant's 
claim  of  title  was  that  she  acquired  the  proper- 
ty by  deed  from  plaintiff  executed  in  1908,  it 
was  unnecessary  for  plaintiff  to  offer  evidence 
to  show  his  title  before  that  time. 

[Ed.  Note.— For  other  cases,  see  Quieting  li- 
tie.  Cent.  Dig.  §§  8»-92 ;  Dec.  Dig.  i  44.*] 

7.  Appeal  and  Ebbob  ({  1011*)— Rkvibw— 
Vebdiot. 

A  finding  of  the  coart  on  sharply  conflict- 
ing testimony  will  not  be  disturbed  on  appeal. 
[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  !$  3983-3980;    Dec.   Dig.   i 
lOlL*] 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  f^nclsco;  H.  D.  Burroughs,  Judge. 

Action  by  Benjamin  F.  Strange  against 
Marguerite  A.  Strange  and  others.  From  a 
Judgment  for  plaintiff  and  from  an  order  de- 
nying her  motions  for  new  trial  and  to  amend 
the  notice  of  intention  to  move  for  a  new  tri- 
al, the  defendant  named  appeals.    Affirmed. 

John  H.  Crabbe,  of  San  Francisco,  for  ap- 
pellant James  H.  Boyer,  of  San  Francisco, 
for  respondent 

RICHARDS,  J.  The  appellant  prosecutes 
bereln  three  appeals;  one  from  an  order  de- 
nying appellant's  motion  for  leave  to  amend 
her  notice  of  intention  to  more  for  a  new  tri- 
al; one  from  an  order  denying  appellant's 
motion  for  a  new  trial;  and  one  from  the 
Judgment  They  wlU  be  considered  in  the 
above  order. 

[1]  The  order  of  the  trial  court  refusing 
appellant  leave  to  amend  her  notice  of  inten- 
tion to  move  for  a  new  trial  was  based  on  the 
objection  that  appellant's  notice  of  motion 
for  leave  to  amend  her  notice  of  intention 
was  served  and  filed  83  days  after  appellant 
Had  duly  received  written  notice  of  the  entry 
of  Judgment,  and  21  days  after  appellant's 
notice  of  intention  to  move  for  a  new  trial 


had  been  served  and  filed;  and  fiiat  since,  by 
said  motion  for  leave  to  amend  her  notice  of 
intention  to  move  for  a  new  trial,  ai^)ellant 
sought  to  supply  specifications  of  the  particu- 
lars in  which  the  evidence  was  alleged  to  be 
insnfllcient,  and  also  specifications  of  errors 
of  law  upon  which  the  appellant  would  rely, 
and  both  of  which  specifications  were  entire- 
ly omitted  from  her  original  notice,  the  prof- 
fered amendment  came  too  late,  and  that  the 
court  had  no  longer  jurisdiction  to  grant 
leave  to  amend  her  notice  of  intention  to 
move  for  a  new  trial  in  the  resqiects  sought 
by  said  motion.  It  is  to  be  noted  that  appel- 
lant's motion  for  leave  to  amend  was  not 
made  upon  the  ground  of  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect  That 
the  court  committed  no  error  in  sustaining 
the  respondent's  objection  and  refusing  ap- 
pellant leave  to  amend  her  notice  of  inten- 
tion to  move  for  a  new  trial  in  the  respects 
indicated  would  seem  to  be  the  settied  law  of 
this  state.  Union  Collection  Co.  v.  Oliver, 
162  Cal.  755,  124  Pac.  435;  Littie  v.  Jacks,  67 
Cal.  165,  7  Pac.  449;  Packer  v.  Doray,  98  Cal. 
317,  33  Pac.  US;  Salisbury  v.  Burr,  114  Cal. 
461,  46  Pac.  270;  EstudlUo  v.  Security  Loan 
Co.,  168  Cal.  67,  109  Pac.  884;  Nat  Bank  of 
Cal.  V.  Mulford,  17  CaL  App.  551,  120  Pac. 
446. 

[2]  Appellant's  motion  for  a  new  trial,  be- 
ing thus  based  upon  a  notice  which  failed  to 
contain  any  specification  of  particulars  in 
which  the  evidence  was  alleged  to  be  insuffi- 
cient, could  not  have  been  granted  upon  that 
ground.    Code  Civ.  Proc.  sec.  669. 

[S]  Said  notice  of  intention  also  failed  to 
specify  the  particular  errors  of  law  occurring 
at  the  trial  and  excepted  to  by  the  appellant. 
Counsel  for  the  appellant  contends  that  since 
the  adoption  of  the  alternative  method  of  ap- 
peal provided  for  in  section  953a  of  the  Code 
of  Civil  Procedure,  which  enables  the  appel- 
lant to  present  to  the  appellate  court  the  re- 
porter's transcript  "of  the  testimony  offered 
or  taken,  evidence  offered  or  received,  and 
all  rulings,  instructions,  acts  or  statements  of 
the  court,  also  all  objections  or  exceptions  of 
counsel,  and  all  matters  to  which  the  same 
relate,"  and  whi<di  also  provides  that  such 
transcript  is  to  be  considered  on  appeal  in 
lieu  of  a  bill  of  exceptions,  the  reason  for  the 
specification  of  the  particular  errors  of  law 
required  by  section  659,  Code  of  Civil  Proce- 
dure, no  longer  exists,  and  that  the  decisions 
of  the  court  requiring  such  specifications  ren- 
dered prior  to  the  adoption  of  section  953a, 
Code  of  Civil  Procedure,  no  longer  apply. 
We  have  read  the  elaborate,  insistent,  and 
extended  argument  of  counsel  in  support  of 
this  contention,  but  we  cannot  give  our  con- 
currence to  its  conclusions.  On  the  contrary, 
it  would  seem  that  the  amendment  of  section 
647  of  the  Code  of  Civil  Procedure  so  as  no 
longer  to  require  exceptions  to  the  rulings  of 


•For  other  cases  naa 
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the  court  dnrlng  the  trial  to  be  taken  or  not- 
ed, when  read  in  connection  with  the  change 
Id  method  of  preparing  the  record  on  appeal 
worked  by  the  adoption  of  section  953a  of  the 
same  Code,  wonld  furnish  an  additional  and 
stronger  reason  for  a  strict  adherence  to  the 
rule  that  the  moving  party  on  a  motion  for  a 
new  trial  should  be  required  to  specify  in  his 
notice  of  Intention  the  particulars  In  which 
he  Intends  to  urge  that  during  the  trial  the 
court  has  erred  in  matters  of  law.  An  exam- 
ination of  the  cases  decided  since  the  adop- 
tion of  section  95Sa  of  the  Code  of  Civil  Pro- 
cedure will  show  that  the  courts  have  consist- 
ently adhered  to  the  former  well-established 
rule.  Union  Collection  Co.  v.  Oliver,  1Q2  CaL 
75S,  124  Pac.  435;  Nat  Bank  of  Cat.  v.  Mul- 
ford,  17  CaL  App.  551,  120  Pac.  446. 

The  motion  for  a  new  trial,  In  so  far  as  It 
was  based  upon  unspedfled  errors  of  law, 
was  also  properly  denied. 

[4]  The  appellant's  motion  for  a  new  trial 
was  also  to  be  based  npon  the  grounds  of  ac- 
cident, surprise,  and  newly  discovered  evi- 
dence. It  was  Incumbent  upon  the  appellant, 
within  ten  days  after  September  9th,  the  date 
of  the  servioe  and  filing  of  her  said  notice  of 
Intention,  to  either  serve  and  file  her  affida- 
vits in  support  of  this  branch  of  her  proposed 
motion,  or  to  obtain  a  stipulation  or  order 
granting  her  further  time  so  to  do.  Snch  a£9- 
davlts  were  not  served  nor  filed  until  Septem- 
ber 26th — 18  days  after  the  service  and  filing 
of  the  notice  of  intention — and  no  stipulation 
or  order  extending  the  time  within  wUdi  to 
serve  and  file  these  aflldavits  was  ever  ap- 
plied for  or  made.  It  is  clear,  therefore,  that 
they  came  too  late  to  be  available  upon  the 
motion  for  a  new  trial  over  an  objection  to 
their  nse. 

[i]  The  record,  however,  shows  that  not 
only  was  no  objection  made  to  the  use  of 
these  afildavits,  but  that  they  were  in  fact  of- 
fered, read,  and  considered  by  the  court  upon 
said  motion.  This  being  so,  we  have  consid- 
ered them  here;  bnt,  having  done  so,  we  fail 
to  find  in  their  contents  any  sufficient  ground 
for  granting  a  new  triaL  This  leaves  the  ap- 
peal from  the  Judgment  as  the  only  matter 
remaining  for  consideration  in  this  case. 

The  contention  of  the  respondent  that  the 
notice  of  intention  to  apiieal  was  filed  too 
late  is  without  merit;  and  the  only  substan- 
tial question  presented  upon  the  appeal  Is  as 
to  whether  the  evidence  is  sufficient  to  sus- 
tain the  Judgment. 

[6,  7]  The  sole  claim  of  title  whidi  the  ap- 
pellant asserts  to  the  property  in  question  in 
her  answer  and  cross-complaint  la  that  deriv- 
ed by  a  deed  from  plaintUT  to  her  and  her  co- 
defendant  dated  October  20,  190a  This  be- 
ing so,  it  was  not  required  by  plaintlft  that 
he  should  prove  title  in  himself  prior  to  the 
date  of  said  deed;  and  hence  the  only  real  is- 
sae  in  the  case  was  as  to  the  intention  of  the 


grantor  with  respect  to  the  delivery  of  the 
deed.  The  grantor  of  the  Instrument  bdng 
the  plaintlfT  in  the  case,  and  having  afflrma- 
tlvely  testified  that  he  had  never  delivered 
nor  intended  to  deliver  said  deed,  nor  to  part 
with  his  title  or  control  over  ibe  property 
during  his  lifetime;  and  his  testimony  in 
these  respects  being  strongly  supported  by 
other  evidence  in  the  case,  we  are  satisfied 
that  there  is  such  a  substantial  conflict  in  the 
evidence  as  to  preclude  us  from  distorblng 
the  findings  and  Judgment  of  the  court  below. 
The  Judgment  and  several  orders  appealed 
from  herein  are  affirmed. 

We  concur:    LENNON,   P.   J.;    KERRI- 
GAN, J. 


MULVET  et  aL  v.  WANGENHEIM.  Park 
Com'r,  et  aL    (Civ.  1411.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Nov.  18,  1913.) 

1.  Appeal  and  Ebbob  ({  917*)  —  Rxvuw — 
Question  of  Faci^— Demubkkb. 

Allegationa  in  a  oomplaint  to  which  a  de- 
morrer  baa  been  gustained  must  be  assumed  to 
be  true  in  passing  on  the  correctneas  of  the 
ruling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8706-3709;  Dec  Dig.  | 
817.*] 

2.  MUNIOIPAI.  CoBPOBATioirs  (i  721*)— Bcou- 
LATTON   or  PUBUO  PLiACXa—P ASKS— PUBLIC 

Rights. 

Where  legialatlve  acts  of  the  city  and  of 
the  state  dedicated  and  set  apart  certain  lands 
to  be  held  in  trust  forever  for  the  sole  purpose 
of  a  public  park,  and  other  land  was  held  by 
the  city  by  deeda  on  condition  that  it  remain 
a  part  of  the  public  park,  the  city's  act  in  ex- 
tending a  street  throa{;h  such  park  for  commer- 
cial purposes,  at  the  mstanee  of  owners  whose 
property  would  be  increased  in  value,  wai  a 
violation  of  the  trusts  upon  whidi  it  was  held, 
since  it  could  not  divert  the  land  front  the  naet 
to  whidi  it  had  lieen  dedicated. 

[Ed.  Note.— For  other  cases,  see  Monidpil 
Corporations,  Cent.  Dig.  H  1642-1644;  Dec. 
Dig.  I  72fS] 

3.  Eminknt  Domajh  ({  274*)— Pubuc  Pabks 
— DivEBSiOH  OF  Use— Injunction. 

Where  the  extension  of  a  street  over  land 
held  by  the  city  solely  for  park  purpoees  woald 
be  a  violation  of  the  trusts  upon  which  the 
land  was  held,  and  would  incidentally  dama» 
the  property  of  an  owner  abutting  on  such  pro- 
posed street,  by  reason  of  its  application  to  a 
new  and  different  public  nseu  plaintiff  was  not 
required  to  wait  until  the  iniuTy  had  been  done 
and  then  rely  upon  his  right  to  recover  dam- 
ages, but  was  entitled  to  anticipate  the  injarr 
and  to  prevent  it  by  injunction. 

[Ed.  Note.— For  other  cases,  see  Ehninent  iKi- 
main.  Cent  Dig.  H  763,  766-768;  Dec  Dig.  I 
274.*] 

Appeal  from  Superior  Court,  San  Diego 
County ;  T.  h.  Lewis,  Judge. 

Injonctlon  by  Martha  B.  Mnlvey  and  otb- 
eis  against  Jniins  Wangenheim,  as  Park 
Commissioner  of  the  City  of  San  Diego,  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeaL   Reversed. 
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Ward  &  Ward  and  Croncb  ft  Harris,  all  of 
San  Diego,  for  appellants.  W.  R.  Andrews' 
and  A.  H.  Sweet,  botb  of  San  Diego,  for  re- 
spondents. 

GONREJY,  P.  J.  Jnd£ment  of  dismissal  In 
this  case  was  entered  followiaK  an  order  sus- 
taining demurrers  to  the  amended  complaint. 
Plaintiffs  appeal  from  the  Judgment 

The  object  of  the  action  Is  to  obtain  an  In- 
junction to  prevent  the  construction  and 
grading  of  a  street  through  Balboa  Park,  a 
public  park  in  the  dty  of  San  Diego.  The 
complaint  states  facts  showing  the  existence 
of  the  park,  and  that  the  land  across  which 
the  propos^  street  Is  to  be  established  is  a 
portion  of  the  park ;  that  part  of  the  land  in 
question  is  included  in  pueblo  lots  belonging 
to  the  city,  which  lots  have  been  by  certain 
legislative  acts  of  the  dty  and  of  the  state 
duly  declared  to  be  dedicated,  set  apart,  and 
held  in  trust  forever  by  the  municipal  au- 
thorities for  the  use  and  purposes  of  a  free 
and  public  park  and  for  no  other  or  different 
purpose;  that  the  remainder  of  the  land  In 
question  is  held  by  the  city  under  a  deed 
whereby  the  grantor  sold  and  conveyed  the 
same  for  the  purpose  and  upon  the  condition 
that  it  be  dedicated  to  and  forever  remain  a 
part  of  the  public  park  of  the  dty  and  for 
no  other  purposes  whatever.  The  defendants 
are  certain  persons  constituting  the  board  of 
park  commissioners  of  the  dty,  and  certain 
individual  defendants. 

[1]  The  following  facts  appear  from  the 
conaplaint,  which  for  the  purposes  of .  this 
record  must  be  assumed  to  be  true  as  stat- 
ed: There  is  a  park  drive  along  the  west 
line  of  the  park  extending  southerly  to  a  point 
some  distance  north  of  the  point  where,  for  a' 
short  distance,  plaintiffs'  property  abuts  up- 
on the  said  westerly  line  of  the  park,  and 
thence  bears  away  from  the  west  line  and  ex- 
tends in  a  southeasterly  direction  through  the 
park  to  the  south  line  thereof.  Sixth  street 
in  the  dty  of  San  Diego  runs  in  a  north  and 
south  direction,  and  the  northerly  portion 
thereof  extends  to  the  southwest  corner  of 
the  park,  and  is  a  public  street  existing  for 
general  street  uses.  In  January,  1912,  the 
defendants,  other  than  the  members  of  said 
park  commission,  petitioned  the  board  of 
park  commissioners  for  permission  to  open 
and  improve  a  street  along  the  west  side  of 
Balboa  Park  from  the  south  line  of  the  park 
northerly  to  said  park  drive,  so  as  to  connect 
Sixth  street  on  the  south  and  said  park  drive 
on  the  north;  said  petitioners  agreeing  to 
pay  the  cost  thereot  That  petition  having 
been  granted  by  the  board  of  park  commis- 
sioners, the  said  individual  ^defendants  enter- 
ed into  a  contract  with  the  defendant  Oood- 
body  to  do  the  work  of  opening  said  street, 
and  he  commenced  the  performance  of  said 
contract  in  accordance  with  plans  and  speci- 
fications which  had  been  submitted  with  said 
X)etitlon  and  approved  by  the  board  of  park 
commissioners  in  connection  with  its  action 


In  granting  said  petition.  It  is  alleged:  That 
"said  street  Is  not  to  be  built  or  constructed 
for  park  purposes  or  for  the  accommodation 
or  use  of  the  lands  dedicated  as  aforesaid 
for  a  public  park,  and  is  not  needed  or  nec- 
essary or  convenient  for  park  purposes,  or 
for  the  use  'of  said  lands,  but  that  the  same 
is  to  be  built  and  constructed  for  commerdal 
purposes,  to  wit,  to  enhance  the  value  of 
property  on  Sixth  street  south  of  the  south 
line  of  said  park  belonging  to  said  defend- 
ants and  others.  Said  street  is  to  be  con- 
structed in  order  to  continue  Sixth  street  in 
a  straight  and  direct  line  northerly  from  the 
south  line  of  said  pubUc  park  to  a  connection 
with  said  park  boulevard  at  Juniper  street, 
and  thence  northerly  to  the  north  line  of  said 
pubUc  park,  thereby  to  construct  and  estab- 
lish a  pubUc  street  and  highway  as  a  con- 
tinuation of  Sixth  street  through  said  Balboa 
Park  in  order  to  make  Sixth  street  accessible 
to  the  nortlierly  portion  of  said'  dty,  and 
thereby  to  divert  business  to  Sixth  street  and 
enhance  the  value  of  property  thereon.  That 
such  use  of  said  pubUc  park  is  a  violation  of 
the  trusts  upon  which  the  title  is  held." 

The  lots  belonging  to  plaintifls  and  front- 
ing for  a  distance  of  150  feet  along  the  west 
line  of  the  park  as  aforesaid  are  improved, 
having  thereon  a  dwelling  house  and  a  bam, 
which  are  situate  Immediately  next  the  east 
Une  of  thdr  property  and  adjacent  to  the 
west  line  of  the  park.  Said  premises  are 
otherwise  Improved  for  residence  purposes 
and  have  been  so  occupied  by  the  plaintiffs 
and  their  predecessors.  Hawthorn  street  ad- 
JolDS  the  property  of  plaintiffs  on  the  south 
and  extends  from  the  west  line  of  the  park 
in  a  westerly  direction.  Ivy  street  lies  a 
short  distance  north  of  the  property  of  plain- 
tiffs and  extends  from  the  west  line  of  the 
park  in  a  westerly  direction. 

The  natural  surface  of  the  ground  as  now 
existing  in  the  western  portion  of  the  park 
adjacent  to  said  streets  and  property  is  ap- 
proximately at  the  same  elevation  as  said 
property  of  plaintiffs  and  as  the  existing  of- 
fldal  and  actual  grade  of  said  Hawthorn  and 
Ivy  streets.  The  construction  of  said  pro- 
posed street,  according  to  said  plans  and 
spedficatlons,  will  make  a  cut  below  the 
official  grade  of  Hawthorn  street  of  about 
13  feet,  and  below  the  offidal  grade  of  Ivy 
street  of  about  6%  feet,  and  will  prevent  in- 
gress and  egress  to  said  park  from  both  of 
said  streets,  as  well  as  to  and  from  plain- 
tiffs' property,  and  will  make  a  cut  of  from 
11  feet  to  7^  feet  along  the  east  line  of 
plaintiffs'  property,  "thereby  removing  the 
lateral  and  subjacent  support  of  plaintiffs' 
land  and  forming  a  perpendicular  declivity 
and  wall  from  the  plaintiffs'  east  Une  down 
to  the  surface  of  said  street,  thereby  injuring 
and  damaging  plaintiffs'  property.  •  •  ♦ 
The  soil  along  the  east  Une  of  plaintiffs' 
property  and  where  said  cut  is  proposed  to 
be  made  is  of  such  a  nature  that  it  will  fail 
of  its  own  weight  into  the  excavation  made 
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for  said  street  and  will  by  the  winter  rains 
and  storms  be  washed  down  therein,  when 
the  lateral  and  subjacent  support  shall  have 
been  removed  therefrom,  to  the  Injury  and 
damage  of  plaintiffs'  property."  Upon  the 
removal  of  its  natural  support  in  the  oon- 
Btmctlon  of  said  street,  the  plalntifrs*  prop- 
erty will  not  support  the  Improvements  lo- 
cated thereon,  and  the  drainage  from  plain- 
tiffs' property  will  be  so  Increased  that  addi- 
tional care  and  irrigation  thereof  will  be  re- 
quired. Said  plans  and  specifications  for  the 
construction  of  said  street  do  not  provide  for 
the  construction  of  a  retaining  wall  along  the 
east  side  of  plaintiffs'  property,  or  for  holding 
the  soil  of  plaintiffs'  property  in  place  after 
the  removal  of  said  lateral  and  subjacent  sup- 
port, and  make  no  provision  for  strengthen- 
ing the  foundations  of  plaintiffs'  buildings  or 
otherwise;  and  said  contract  does  not  pro- 
vide for  any  such  retaining  wall  or  for  any 
support  to  hold  plaintiffs'  land  and  soil  In 
place,  or  for  strengthening  the  foundations 
or  otherwise  holding  the  plaintiffs'  buildings 
in  place  upon  the  removal  of  said  lateral  and 
subjacent  support  from  plaintiffs'  land ;  and 
the  defendants  have  not  provided  for  and  do 
not  Intend  to  construct  any  retaining  wall  or 
provide  any  means  for  said  purposes  of  sup- 
port The  plaintiffs  purchased  said  property 
with  respect  to  its  location  abutting  upon 
said  portion  of  said  park  and  in  reliance  up- 
on the  uses  and  trusts  upon  which  the  title  to 
said  park  lands  is  held.  No  compensation 
has  been  provided  to  be  paid  to  plaintiffs  on 
account  of  the  damage  which  they  claim  that 
they  will  suffer  by  the  opening  and  construc- 
tion of  said  street 

[2]  Upon  the  facts  herein  stated  we  are 
of  the  opinion  that  the  acts  complained  of 
constitute  a  diversion  of  a  portion  of  the 
park  property  from  the  uses  to  which  it  has 
been  dedicated,  and  will  be  In  violation  of 
the  trusts  upon  which  said  property  is  held 
by  the  city.  It  is  weU  established  that  where 
a  grant  is  made  for  a  specified,  limited,  and 
definite  purpose,  the  subject  of  the  grant  can- 
not be  used  for  another  and  a  different  pur- 
pose. Price  V.  Thompson,  48  Mo.  361;  Vil- 
lage of  Riverside  v.  MacLain,  210  111.  308,  71 
N.  B.  408,  66  L.  R.  A.  288,  102  Am.  St  Rep. 
164 ;  Seward  v.  City  of  Orange,  59  N.  J.  Law, 
331,  35  AU.  799.  In  Village  of  Riverside  v. 
MacLoln,  supra,  the  court  said:  "It  is  not 
altogether  clear  that  the  roadway,  If  extend- 
ed ••  ♦  across  this  park,  will  be  a  pleas- 
ure driveway.  •  •  •  There  is  nothing  to 
show  that  West  avenue,  if  extended  across 
this  park,  would  be  restricted,  in  the  use  to 
be  made  of  It,  to  a  mere  pleasure  driveway." 
And  It  was  held  that  as  the  premises  were 
originally  dedicated  for  the  purposes  of  a 
park,  and  not  for  the  purposes  of  a  traveled 
roadway,  they  could  not  be  diverted  to  such 
street  purposes.  In  Seward  ▼.  City  of 
Orange,  supra,  the  same  rule  was  enforced, 
the  court  saying  that  such  a  traveled  way  as 


there  described  was  not  for  (he  use  of  the 
park  as  a  park ;  that  on  the  contrary,  it  di- 
verts a  portion  of  the  parii  to  a  whoUy  dif- 
ferent use  and  a  use  to  which  it  was  not 
donated. 

In  the  cases  above  dted  the  parka  were 
small  and  the  proposed  streets  affected  a 
much  larger  proportion  of  the  park  area  than 
in  the  preset  case ;  otherwise  the  cases  are 
parallel,  and  we  see  no  reason  why  the  same 
principle  should  not  be  applied  here. 

In  this  state  an  Important  case  bearing 
upon  the  subject  is  Spires  v.  City  of  Los  An- 
geles, 150  Cal.  64,  87  Pac.  1026,  11  Ann.  Css. 
466.  There  the  dty  owned  pueblo  land  and 
dedicated  it  "as  a  public  place  forever  for 
the  enjoyment  of  the  community  in  general" 
Under  this  dedication,  the  property  having 
been  for  a  long  time  in  use  as  a  public  square 
or  park,  it  was  proposed  to  construct  in  the 
center  thereof  a  public  library  building.  Tbe 
Supreme  Ck>urt  held  that  the  establishment 
of  such  public  library,  to  which  visitors  to 
the  park  have  access,  is  consistent  with  tlie 
public  enjoyment  of  the  park  and  the  con- 
struction of  the  building  was  permissible. 
But  it  was  also  held  that  the  building  most 
be  constructed  for  strictly  library  purposes, 
and  that  no  part  of  it  could  be  devoted  to 
the  establishment  of  municipal  offices  therein, 
or  for  municipal  administration  purposes, 
other  than  as  a  meeting  place  for  the  board 
of  Ubrary  directors. 

The  application  to  this  case  of  the  mle 
above  stated  does  not  in  any  degree  interfere 
with  or  deny  the  full  extent  of  the  powers 
of  the  board  of  park  commissioners  to  ose 
the  discretion  vested  In  them  In  the  manage- 
ment and  control  of  Balboa  Park.  For  all 
purposes  of  administration  of  the  park  prop- 
erty, that  board  has  the  right  to  make  or 
change  the  Improvements  appropriate  to  the 
park  and  to  determine  upon  tbe  expediencr 
or  necessity  of  measures  relating  to  the  ad- 
ministration thereof.  We  simply  hold  that 
upon  the  facts,  whidi  must  be  considered  »» 
admitted  for  tbe  purposes  of  this  decision, 
the  proposed  work  is  essentially  outside  of 
the  scope  of  any  measure  of  administration 
of  tbe  park,  and  its  execution  would  consd- 
tute  fraud  in  the  sense  that  It  would  be  a 
violation  of  a  trust 

[3]  Plaintiffs  further  contend  that  the  con- 
struction of  said  street  under  the  drcuffl- 
stances  and  In  the  manner  proposed,  will  be 
in  violation  of  the  provisions  of  section  U 
of  article  1  of  the  Constitution  of  the  state 
of  California,  which  prohibits  the  taking  or 
damaging  of  private  property  for  public  use 
without  Just  compensation  having  been  first 
made  to  or  paid  into  court  for  the  owner. 
Counsel  for  respondents  reply  that  with  re- 
spect to  the  properties  described  in  the  com- 
plaint, the  plaintiffs  and  the  dty  of  San 
Diego  occupy  the  relation  of  coterminous 
owners,  and  tliat  the  dty  through  its  board 
of  park  commissioners  has  the  right,  under 
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section  832  of  the  CSyll  Code,  "to  make  proper 
and  nsaal  ezcaTaUons"  on  ita  land  "for  pnr- 
poees  of  constmction,  on  using  ordinary  care 
and  sklU,  and  taking  reasonable  precantions 
to  snstahi  the  land  of  the  other."  In  view 
of  the  conclusions  above  stated  on  the  other 
question  here  discussed,  the  rule  ordinarily 
applying  between  coterminous  owners  Is  mod- 
ified with  resi)ect  to  this  case.  Since  the 
proposed  work,  when  undertaken  for  the  pur- 
poses and  In  the  manner  shown  by  the  com- 
plaint in  this  action,  will  result  in  a  damag- 
ing of  the  property  of  plaintiffs,  and  since 
BQCh  damage  will  be  incidental  to  the  use  by 
the  public  of  land  adjoining  the  property  of 
the  plaintiffs  and  an  application  of  such  ad- 
jacent property  to  a  public  use  not  hereto- 
fore existing  with  respect  thereto,  it  follows 
that  the  plalntUTs  are  not  required  to  wait 
until  the  injury  has  been  done  and  then  rely 
upon  their  right  to  recover  damages  therefor. 
They  are  entitied  to  anticipate  the  impending 
loss  and  injury  and  to  have  the  same  pre- 
vented by  an  appropriate  order  of  injunction. 
Schaufele  v.  Doyle,  86  CaL  107,  24  Pac.  834 ; 
Genrklnk  t.  City  of  Petaluma,  112  CaL  309, 
44  Paa  670;  Slevers  v.  Boot,  10  Cal.  App. 
837,  101  Pac.  925;  Wilcox  ▼.  Ebgebretsen, 
160  Cal.  288,  116  Pac  760. 
The  Judgment  appealed  from  Is  reversed. 

We  concnr:  JABIES,  J.;  SHAW,  J. 


PABSONS  T.  GASHMAN  et  aL     (Civ.  1271.) 

(District  Coort  of  Appeal,  First  District,  Cair 

ifomia.    Nov.  20,  1913.    Rehearing  Denied 

by  Supreme  Court  Jan.  19, 1914.) 

1  Specific  Pbrfouiahox  ({  26*)— Contraot 
TO  Make  Wnx. 

Before  specific  performance  of  a  contract 
to  make  a  will  will  be  enforced,  it  must  appear 
that  the  contract  was  prima  facie  fair,  that 
it  was  founded  upon  an  adequate  consideration, 
that  it  was  definite  as  to  the  conditions  impos- 
ed; and,  if  the  consideration  be  personal  serv- 
ices, the  agreement  for  such  services  must  be 
definite  not  only  as  to  their  character  but  as 
to  the  time  of  their  continuance. 
,  [Ed.  Note.— For  other  cases,  see  Specific  Per- 
tormuice,  Cent  Dig.  !{  66-68,  60;    Dec.  Dig. 

2.  SPxcmo  PxaroBXARcs  (§  28*)— Contract 

TO  MaKK  WllXa— DEnNITBNESS. 

A  decedent's  agreement  to  make  a  will  in 
favor  of  plaintiff,  in  consideration  of  plaintiff's 
hecoming  an  inmate  of  decedent's  home  and  as- 
suming the  obligations  of  a  son  and  assisting 
her  in  her  business  and  domestic  affairs,  can- 
not be  specifically  enforced ;  the  time  for  the 
continuation  of  plaintiff's  services  not  suS- 
cientiy  appearing. 

[E».  Note.— For  other  cases,  see  Specific  Per- 
formance, C!ent  Dig.  H  61-68;  Dec.  Dig.  { 
28.*] 

8.  SPEomo  Pbbfobkanck  ({  61*)— Gontraots 
—Wills— FAiBNEas. 

A  contract  whereby  an  unmarried  woman 
agreed  to  make  a  will  in  favor  of  plaintiff,  if  he 
wonld  enter  her  home  and  assume  the  obliga- 
tions of  a  son  towards  her,  is  not  so  fair  as  to 
warrant  specific  performance,  where  it  did  not 
appear  that  plaintiff  lost  anything  of  value  or 


that  his   services  equaled  the  protection  and 
support  he  received. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  |f  163,  164;  Dec  Dig.  t 

61.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsoo;  J.  M.  Sea  well. 
Judge. 

Action  by  Henry  B.  Parsons  against  W.  E. 
Cashman  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

Rehearing  denied  by  Supreme  Court,  137 
Pac  Ull. 

Frank  H.  Gould  and  Vincent  Surr,  both  of 
San  Francisco,  for  appellant  W.  E.  Cash- 
man  and  J.  W.  Dorsey,  both  of  San  Francisco, 
for  respondents. 

LENNON,  P.  J.  The  plaintiff  in  this  ac- 
tion prayed  for  a  decree  declaring  htm  to  be 
the  owner  of  and  entitied  to  all  of  the  prop- 
erty of  which  one  Jemima  Parsons  died  pos- 
sessed, and  that  the  defendants,  as  devisees 
and  distributees  under  the  will  of  the  dece- 
dent, held  said  property  in  trust  for  the 
plaintiff. 

The  plaintiflTs  cause  of  action  was  founded 
upon  a  contract  alleged  to  have  been  entered 
into  between  the  plaintiff  and  the  deceased, 
Jemima  Parsons,  whereby  she  agreed  that 
at  her  death  she  would  by  will  bequeath  to 
plaintiff  all  of  the  property  of  which  she 
might  die  possessed. 

The  defendants'  demurrer  to  plaintUTs  sec- 
ond amended  complaint  was  sustained  upon 
the  ground  primarily  that  the  complaint  did 
not  state  a  cause  of  action.  Thereupon 
judgment  was  rendered  and  entered  for  the 
defendants,  from  which  plaintiff  has  appealed 
upon  the  Judgment  rolL 

The  demurrer  was  well  taken  and  right- 
fully sustained.  With  reference  to  the  ma- 
terial matter  of  the  making  of  the  contract 
in  suit,  the  allegations  of  the  second  amend- 
ed complaint  are  as  follows:  «  •  •  ♦ 
Plaintiff  is  the  natural  son  of  a  deceased 
brother  of  said  decedent,  and  was  bom  in 
the  year  1849  in  England;  that  at  the  time 
of  the  birth  of  plaintiff  said  decedent  resided 
in  the  dty  and  county  of  San  Francisco,  state 
of  California;  that  In  the  year  1874,  when 
plaintiff  was  of  the  age  of  24  years,  he  came 
from  England  to  the  said  dty  and  county  of 
San  Francisco,  and  there  made  himself 
known  to  the  said  decedent;  that  said  de- 
cedent thereupon  caused  investigations  to  be 
made  to  determine  the  relationship  of  plain- 
tiff to  her,  and  upon  the  conclusion  of  the 
said  investigations,  to  wit,  about  three 
months  subsequent  to  the  arrival  of  plaintiff 
in  Callfomia,  acknowledged  the  said  plaintiff 
as  the  natural  son  of  her  brother,  WllUani 
Parsons,  and  as  her  nephew;  that  a  short 
time  thereafter,  at  the  urgent  request  of  said 
decedent,  the  said  decedent  and  plaintiff  en- 
tered into  an  agreement  whereby  plaintiff 
agreed  to  become  an  inmate  of  the  home  of 


*For  other  cues  SM  same  topio  and  section  NUUBBB  In  Dec  Dlf.  ft  Am.  Dig.  Key-No.  SerlM  *  Rep'r  Indoles 
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said  decedent,  to  assnme  the  duties  and  ob- 
ligations of  a  son  to  said  decedent,  to  assist 
her  In  all  of  her  business  and  domestic  af- 
fairs, as  would  her  own  son,  and  to  give  to 
said  decedent  the  affection,  support,  confi- 
dence, and  society  that  a  son  should  glre  a 
mother;  that  at  said  time  the  said  decedent 
was  a  single  woman,  and  thereafter  and  un- 
til her  death  remained  single  and  unmarried ; 
that  in  consideration  of  the  said  agreement 
on  the  part  of  the  plaintlfT,  hereinbefore  set 
out,  the  said  decedent  agreed  to  perform  the 
part  of  a  mother  to  the  plaintiff,  and  upon 
her  death  to  leave  to  the  said  plaintiff  the 
property  of  which  she  might  then  be  pos- 
sessed, as  though  the  said  plaintiff  were  in 
fact  the  son  of  the  said  decedent;  that  In 
accordance  with  the  said  agreement  plaintiff 
did  thereupon  enter  the  household  of  said  de- 
cedent, and  did  perform  toward  the  said  de- 
cedent all  of  the  conditions  of  the  said  agree- 
ment, and  did,  so  long  as  the  said  decedent 
remained  at  liberty  to  accept  the  sodely,  af- 
fection, support,  and  confidence  of  the  said 
plalntifl,  render  the  same  at  all  times  and 
without  measure,  with  all  the  Undness,  con- 
sideration, respect,  and  devotion  that  a  son 
of  the  said  decedent  could  have  given,  and 
the  said  decedent  continually  thereafter 
promised  and  agreed  to  leave  to  the  said 
plaintiff  her  property  as  hereinbefore  set 
forth  upon  her  death."  The  complaint  then 
proceeded  to  describe  in  detail  numerous  and 
varied  acts  of  kindness  and  personal  atten- 
tion alleged  to  have  been  bestowed  by  plain- 
tiff upon  the  deceased  during  the  many  years 
of  life  which  remained  to  her  sobseauent  to 
the  making  of  the  contract. 

[1]  It  wUl  be  seen  at  a  glance  that  the  ac- 
tion Is  one  for  relief  in  the  nature  of  specific 
performance.  Such  an  action  is  essentially 
equitable,  and  therefore  the  contract  under 
consideration  may  not  be  specifically  enforced 
unless  it  fully  conforms  in  all  of  its  essen- 
tials to  the  weU-recognlzed  prindples  of  equi- 
ty Jurisprudence,  which.  In  so  far  as  they  are 
applicable  to  the  cause  of  action  attempted 
to  be  here  pleaded,  are  generally  and  sub- 
stantially these:  (1)  The  contract  prima  fade 
must  be  fair ;  (2)  it  must  be  founded  upon  an 
adequate  consideration;  (3)  it  must  be  defi- 
nite as  to  the  conditions  Imposed  and  the  ob- 
ligations assumed ;  and  (4)  if  the  purported 
or  claimed  consideration  for  the  contract  be 
personal  services,  the  agreement  for  such 
services  must  be  definite  and  certain  not  only 
with  reference  to  their  nature  and  charac- 
ter but  also  with  reference  to  the  time  of 
-their  continuance.  Owens  v.  McNally,  113 
GaL  444,  46  Pac  710.  33  L.  R.  A.  389;  Mo- 
Cabe  V.  Healey,  138  CaL  81,  70  Paa  1008. 

[2]  The  contract  sought  to  be  enforced  In 
the  present  case  does  not  conform  to  all  of 
these  requirements.  It  seems  to  be  the  theo- 
ry of  plaintiff,  as  indicated  by  the  recital  In 
the  complaint  of  many  minute  matters  of  per- 
sonal attention  alleged  to  have  been  rendered 
the  deceased,  that  the  contract  called  par- 


ticularly for  the  personal  services  of  the 
plaintiff.  Conceding  this  to  be  so,  and  that 
the  terms  of  the  contract  Indicate  with  snf- 
fident  certainty  the  nature  of  the  services  to 
be  performed  thereunder,  nevertlfeless  the 
contract  as  pleaded  is  silent  as  to  the  length 
of  time  for  which  su'bb  services  were  to  be 
continued,  and  to  that  extent  at  least  is  ob- 
viously indefinite  in  an  essential  particular. 
Owens  V.  McNally,  supra. 

[3]  But,  aside  from  this,  the  contract  li 
not  susceptible  of  spedfic  performance  be- 
cause neither  the  allegations  of  the  complaint 
nor  the  terms  of  the  contract  as  pleaded  dis- 
close a  suffldent  consideration  for  Its  making. 

The  suffidency  of  a  purported  or  claimed 
consideration  for  a  contract  of  the  diaracter 
under  discusi^on  must  be  determined  from  the 
facts  of  the  transaction  as  they  existed  when 
the  contract  was  made,  rather  than  by  sub- 
sequent developments.  Such  consideration, 
before  it  may  be  declared  snflSdent,  must  dis- 
dose  not  only  a  benefit  conferred  or  agreed 
to  be  conferred  upon  the  promisor,  but  must 
reveal  as  well  some  prejudice,  detriment,  or 
disadvantage  suffered  or  agreed  to  be  suffer- 
ed by  the  promisee  as  an  Inducement  for  the 
promise  which  forms  the  basis  of  the  con- 
tract   Cav.  Code,  S  1605. 

In  the  present  case  neither  the  pleaded 
contract  nor  the  circumstances  alleged  to 
have  attended  its  execution  show  or  tend  to 
show,  either  expressly  or  impliedly,  that  the 
promise  of  the  deceased  operated  as  an  in- 
ducement to  the  plaintiff  to  relinquish,  whol- 
ly or  partly,  anything  of  present  or  ptospee- 
tlve  value  or  advantage.  To  the  contrary  it 
appears,  by  Implication  at  least,  that  the  ob- 
ligation assumed  by  the  plaintiff  as  the  con- 
sideration on  his  part  for  the  making  of  the 
contract  did  not  require  him  to  abandon  any 
particular  position  of  present  or  proQ)ective 
profit  The  plaintiff  apparently  had  every- 
thing to  gain  and  nothing  to  lose  by  acceding 
to  the  wishes  of  the  deceased.  The  alleged 
drcumstances  of  his  meeting  with  the  de- 
ceased indicate  that  it  was  to  his  profit  rath- 
er than  his  detriment  to  be  provided  with 
all  of  the  comforts  of  a  home  In  returh  for 
the  duties  and  obligations  naturally  resulting 
from  the  assumed  relation  of  a  son  to  the  de- 
ceased. 

Therefore,  under  all  of  the  drcumstances 
of  the  transaction,  and  from  the  contract  it- 
self as  pleaded  in  the  plaintiff's  complaint 
It  cannot  be  fairly  said  as  a  matter  of  equity 
that  the  contract  in  controversy  was  founded 
upon  a  suffident  consideration ;  and,  this  be- 
ing so,  the  promise  of  the  deceased  to  leave 
all  of  her  property  by  will  to  the  plaintiff 
must  be  held  to  be  incapable  of  enforcement 
In  an  action  for -spedfic  performance.  Ban- 
maun  V.  Kuslan,  164  Cal.  582,  129  Pac.  086, 
44  L.  R.  A.  (N.  S.)  756. 

The  Judgment  appealed  from  la  affirmed. 


We   concur: 
GAN,  J. 


RICHARDS,    J.i     EEBBI- 


Digitized  byLjOOQlC 


OO) 


PEOPLE  ▼.  CALIFORNIA  SAPE  DEPOSIT  A  TBXTST  00. 


1111 


PARSONS  T.  CASHMAN  et  al.    (S.  F.  6155.) 

(SQpreme  Gonrt  of  California.    Jan.  19,  1914.) 

CoHTRAOTB     (f    60*)— CoNBiOEBATiOR— What 

Under  Giv.  Code,  !  1606,  it  is  sufficient  to 
the  validity  of  an  executory  contract  if  there  is 
either  a  benefit  to  the  promisor  or  a  detriment 
to  the  promisee. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  i  146 ;    Dec  Dig.  |  50.*] 

In  Bank.  On  motion  for  rehearing  In  the 
Supreme  Oonrt     Kehearlns  denied. 

For  former  opinion,  see  137  Pac.  1109.  See, 
also,  159  CaL  425,  114  Pac.  67a 

PER  CURIAM.  The  petition  for  a  rehear- 
ing of  tlilB  case  is  denied.  Under  section' 
1605  of  the  Clril  Code  a  consideration  is  snf- 
fldent  to  support  a  contract  If  there  appears 
to  have  been  either  a  benefit  to  the  promisor 
or  a  detriment  to  the  promisee.  The  state- 
ment of  the  opinion  of  the  District  Court  of 
Appeal  that  both  alternatives  are  necessary 
Is  erroneous.  The  proposition,  as  stated  by 
that  court,  is  not  necessary  to  the  decision, 
which  is  sufficiently  supported  by  the  propo- 
sition that  it  is  not  shovrn  that  the  contract 
sought  to  be  enforced  was  fair. 


PEOPLE  T.  CALIFORNIA  SAFE  DEPOSIT 
&  TRUST  CO.  et  al.    (Qt.  1,171.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Not.  7,  1913.    Rehearing  Denied 
by  Supreme  Court  Jan.  6,  1914.) 

1.  Basks  akd  B^nkiho  (i  152*)— CiatTin- 

GATES  OF  Deposit— EiTXOT. 

Bank  certificates  of  deposit  are  but  ac- 
knowledgments of  the  bank  that  it  has  received 
from  specified  persons  certain  sums  of  money 
and  are  simply  receipts  of  the  bank  in  negotia- 
ble form  evidencing  an  indebtedness  and  creat- 
ing no  trust  relation  between  the  depositor  and 
the  bank  but  merely  the  relation  of  debtor  and 
creditor. 

FEd.  Note. — For  other  cases,  sea  Banks  and 
Banking,  Cent  Dig.  H  836^  466-482 ;   Dec.  Dig. 

Z  Banks  and  Banking  (i  80*)  —  Cebtiii- 
CATBs  OF  Deposit  —  Special  Deposit  —  In- 
aoLVBNOT— Pbefebbed  Claim. 

Petitioner's  attorneys,  having  collected  cer- 
tain funds  for  ber,  deposited  the  money  to  the 
credit  of  their  general  account  in  defendant 
bank,  and  later  one  of  them  drew  a  check  for 
$847.50,  presented  it  to  defendant's  paying  tell- 
er, and  informed  him  that  be  desired  to  send 
the  amount  to  petitioner  in  another  city.  He 
was  informed  that  the  best  way  to  accomplish 
the  transfer  was  to  send  her  a  certificate  of 
deposit,  and  for  this  purpose  tiie  bank  issued 
to  petitioner  a  certificate  of  deposit  for  the 
same  amount  and  handed  it  to  the  attorney,  by 
whom  it  was  at  once  forwarded  to  petitioner; 
but,  the  bank  later  on  the  same  day  having 
closed  its  doors,  payment  of  the  certificate  was 
refused  on  presentation.  Held,  that  the  trans- 
action did  not  constitute  a  special  deposit  of 
funds  for  petitioner's  benefit  but  made  her  only 
a  general  creditor  of  the  bank;   and  hence  she 


was  not  entitled  to  preference  in  the  distribn- 
tion  of  the  bank's  assets. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  184-196;  Dec.  Dig.  f 
80.*] 

3.  Banks  and  Banking  (i  129*)— Deposits 
— "Qenebal  Deposit"— "Special  Deposit." 
A  general  bank  deposit  exists  where  the 
bank  is  given  custody  of  the  money  deposited 
with  the  express  or  implied  intention  that 
the  bank  is  not  required  to  return  the  identical 
money  but  only  ite  equivalent,  in  which  case 
the  legal  title  to  the  money  passes  to  the  bank. 
A  "special  deposit"  is  where  the  bank  merely 
assumes  charge  or  custody  of  the  property 
without  authority  t»  use  it;  the  depositor  be- 
ing entitled  to  receive  the  identical  thing  depos- 
ited, in  which  case  the  title  remains  with  the 
depositor,  and,  if  the  subject  is  money,  the 
bank  has  no  right  to  mingle  it  with  its  own 
funds. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  fS  312-316,  326,  388;  Dec. 
Dig.  I  129.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  4.  pp.  3061,  8062;  voL  7,  pp.  6574, 
6575;   VOL  8,  p.  7802.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  SeaweU, 
Judga 

Proceeding  by  the  People,  by  U.  S.  Webb, 
Attorney  GeneraL  against  the  California  Safe 
Deposit  &  Trust  Company  and  others.  In- 
tervening petition  by  Emma  J.  White  to  es- 
tablish the  amount  of  a  certificate  of  deposit 
as  a  preferred  claim  against  Frank  J. 
Symmes,  as  receiver.  From  a  Judgment  of 
nonsuit  and  from  an  order  denying  petition- 
er's motion  for  a  new  trial,  she  appeals.  Af- 
firmed. 

Rehearing  denied  by  Supreme  Court,  137 
Pac  1115. 

Altken  &  Altken,  of  San  Frandaco,  for  ap- 
pellant J.  V.  de  Laveaga  and  E.  De  Los 
Magee,  both  of  San  Francisco,  for  respond- 
ents. 

CHIPMAN,  P.  J.  The  action  Is  to  recover 
the  sum  of  f847.60,  alleged  to  be  held  by  de- 
fendant, said  trust  company,  as  a  special 
deposit  and  as  the  property  of  petitioner, 
Emma  J.  White.  At  the  close  of  petitioner's 
evidence,  the  motion  for  a  nonsuit  made  by 
said  recover,  was  granted.  The  appeal  is 
from  the  Judgment  of  nonsuit  and  from  the 
order  denying  motion  for  a  new  trlaL 

The  facts  in  the  case  appear  from  the  testi- 
mony of  Frank  W.  Altken  as  follows :  "On  or 
abont  October  14,  1907,  Altken  &  Altken  re- 
ceived $1,000,  the  property  of  Emma  J.  White, 
In  the  form  of  a  check  on  a  bank  in  Oakland, 
under  instructions  from  her  to  obtain  pay- 
ment thereof,  compromise  and  pay  certain 
claims,  and  forward  the  balance  to  her,  and 
deposited  said  check  with  the  California  Safe 
Deposit  &  Trust  Company,  Fillmore  street 
branch,  to  the  credit  of  Altken  &  Aitken.  I 
am,  and  on  and  since  said  date  have  been, 
one  of  the  members  of  said  firm  of  Aitken  ft 
Altken.    On  October  30,  1907,  at  about  half 
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past  12  o'clock,  noon,  I  presented  to  the  Cal- 
ifornia Safe  Deposit  &  Trust  Company,  Fill- 
more street  brandi,  a  check  on  said  acconnt, 
drawn  to  the  order  of  said  bank,  in  the  snm 
of  1847.50.  I  presented  that  check  to  O.  Cbe- 
vassuB,  who  was  the  accountant  and  acting  as 
the  paying  teller.  I  told  him  that  we  wanted 
to  have  the  money  sent  to  Tacoma;  that  it 
was  to  be  paid  to  Mrs.  Emma  J.  White  at 
that  city.  He  referred  me  to  Mr.  Dawson, 
who  was  one  of  the  bank  clerks.  I  told  Mr. 
Dawson  that  I  had  given  Mr.  Chevassus  a 
cheek  for  $847.50  and  that  the  money  was  to 
be  sent  to  Tacoma  and  paid  to  Emma  J. 
White  at  that  city.  He  said  the  most  con- 
Tenient  way  would  be  to  have  a  certificate  of 
deposit  issued,  payable  to  Mrs.  Emma  J. 
White,  and  that  she  copld  Indorse  the  certifi- 
cate and  deposit  it  in  a  Tacoma  bank,  and 
upon  its  return  to  the  California  Safe  Depos- 
it &  Trust  Company  it  would  be  paid.  I  told 
him  that  that  way  would  be  satisfactory,  and 
the  California  Safe  Deposit  &  Trust  Compa- 
ny then  Issued  its  certificate  of  deposit  for 
$847.50  and  delivered  it  to  me.  Said  cer- 
tificate of  deposit  was  as  follows:  'Uptown 
Branch,  California  Safe  Deposit  &  Trust 
Company,  1740  Fillmore  Street,  South  of  Sut- 
ter. San  Francisco,  California,  Oct  29, 1907. 
No.  685.  This  Is  to  certify  that  Altken  & 
Aitken  have  deposited  with  California  Safe 
Deposit  &  Trust  Company  of  San  Francisco, 
California,  the  sum  of  eight  hundred  forty- 
seven  ">/ii,o  dollars  ($847.60).  Payable  to 
the  order  of  Mrs.  Emma  J.  White  in  lawful 
money  of  the  United  States  on  the  return  of 
this  certificate  properly  indorsed.  [Signed]  S. 
H.  Patterson,  Accountant  Q.  Chevassns, 
Branch  Manager.  Not  subject  to  check.  Cer^ 
tlflcate  of  deposit  Payable  without  Interest 
Payable  only  through  San  Francisco  Clear- 
ing House.'  We  sent  the  certificate  to  Mrs. 
White  at  once.  It  was  presented  to  the  Cali- 
fornia Safe  Deposit  &  Trust  Company,  through 
a  bank  at  Tacoma,  but  payment  was  refused." 

He  testified  further:  "I  did  not  get  back 
the  check  from  Mr.  Chevassus,  the  paying 
teller.  When  I  gave  it  to  him  he  kept  it  and 
informed  Mr.  Dawson  of  it  I  walked  down 
the  aisle  to  another  part  of  the  bank  where 
Mr.  Dawson  was.  I  told  him  I  had  given  the 
check  to  Mr.  Chevassns.  The  check  was 
returned  to  us  afterward.  It  was  perforated 
with  the  word  'paid'  and  the  figures  '10—80 — 
07.'  We  afterward  received  a  statement 
from  the  California  Safe  Deposit  8c  Trust 
Company  showing  that  the  $1,000  had  been 
received  from  the  bank  in  Oakland  on  or 
about  October  14,  1907,  and  that  the  check 
referred  to,  for  $847.50,  had  been  withdrawn 
and  deducted  from  the  account  on  October 
30,  1907." 

It  was  admitted  by  the  receiver  "that  the 
check  was  duly  charged  to  the  account  and 
entered  as  paid  on  October  30,  1007." 

It  seems  to  be  conceded  that  the  bank  sus- 
pended  business   at  some  hour  after   the 


transaction  above  narrated.  The  eertiflcate 
is  dated  October  29tb,  which  was  probably 
an  inadvertence,  as  it  was  issued  on  Octob^ 
30th.  No  question  arises  out  of  the  fact  that 
the  bank  suspended  on  the  day  the  certificate 
was  issued. 

Appellant  states  her  position  thus:  "On 
these  facts  it  seems  dear  that  the  $847.50 
constituted  a  deposit  for  a  spedflc  purpose, 
paymoit  to  Mra  White  at  Tacoma, '  through 
whatever  bank  mlf^t  present  the  certificate 
after  she  had  Indorsed  it  Such  a  d^Msit 
described  by  several  courts  as  a  'spedal'  de- 
posit or  as  a  'specific'  d^wsit  (or  deposit  for 
specific  purpose),  is  uniformly  considered  a 
trust  deposit,  which  does  not  become  the 
property  of  the  bank  but  may  be  reooveied  in 
full,  after  insolvency,  in  preference  to  the 
claims  of  general  depositors."  Again :  "It  is 
not  material  that  the  deposit  in  this  case  was 
not  in  actual  money  and  did  not  at  the  mo- 
ment add  actual  visible  assets.  A  check  mi  an 
existing  sufficient  balance,  drawn  to  the  bank's 
order,  and  taken  by  the  bank  as  cash,  must  be 
considered  equivalent  to  actual  money;  and, 
as  saoh.  check  could  have  been  cashed  and 
the  money  handed  over  the  counter,  it  is  im- 
material that  the  bank  assumed,  instead,  to- 
cash  It  behind  the  counter  Instead  of  demand- 
ing the  useless  formality  of  having  the  mon- 
ey handed  out  and  forthwith  handed  back 
again." 

Bespo'ndent'a  portion  Is  thus  sammed  up: 
"First  No  specific  deposit  for  a  definite  pur- 
pose was  made;  hence  no  trust  fund  was 
created  by  the  issuance  of  the  certificate  of 
deposit  to  appellant  Second.  No  actnal  de- 
posit of  money  was  made  at  the  time  the 
certificate  of  deposit  was  Issued;  hence  the 
assets  of  the  bank  were  not  increased  by  the 
transaction  in  question,  and  without  an  ac- 
tual increase  of  assets  no  preferred  clalnv 
could  possibly  arise." 

The  original  deposit  of  the  $1,000  on  Oc- 
tober 14th  was  a  general  deposit  and  cre- 
ated the  rtiatlon  of  debtor  and  creditor  be- 
tween the  bank  and  the  depositors,  Aitken  & 
Aitken.  2  Morse  on  Banks  and  Banking,  { 
568.  In  point  of  fact,  they  were  Mrs.  White's 
agents  and  the  money  belonged  to  her. 

The  case,  therefore,  is  simply  that  of  ( 
depositor  desiring  to  have  a  portion  of  het 
deposit  remitted  to  her  at  a  distant  place. 
Did  her  agents,  in  accomplishing  this  pur- 
pose, so  conduct  the  transaction  as  to  con- 
vert the  $847.50  into  a  special  or  specific 
fund  or  to  make  the  bank  a  trustee  of  Mia. 
White  and  a  holder  in  trust  of  that  money 
for  her?  Mr.  Altken's  testimony  shnply 
shows  that  the  depositors,  Aitken  A  Aitken, 
wanted  to  send  the  money  to  Mrs.  White  at 
Tacoma,  and  were  told  that  the  most  con- 
venient way  would  be  to  take  a  certificate  of 
deposit  payable  to  her  and  she  could  indorse 
it  and  get  her  money  through  a  Tacoma  bank 
upon  the  return  of  the  certificate.  Mr.  Alt- 
ken  adopted  this  method.   Unfortunately  the- 
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bank  became  Insolvent  and  tbe  certiflcate 
was  not  paid.  We  cannot  discover  any  re- 
quest made  of  the  bank  to  send  tbe  money, 
or  any  agreement  by  It  to  send  the  money. 
The  same  result  might  have  been  accomplish- 
ed had  the  bank  certified  the  check  given  by 
Aitken  dc  Altken,  and  had  they  sent  it  to 
Mrs.  White,  or  by  a  draft  upon  some  bank  at 
Tacoma  or  elsewhere. 

There  was  no  money  in  fact  deposited  by 
Mis.  White,  and  there  was  no  withdrawing 
of  any  money  from  the  bank.  The  check  for 
$847.50  was  mariced  paid  and  reduced  the 
credit  account  of  her  agents,  Altken  &  Altr 
ken,  by  that  much,  and  on  the  bank  books  the 
amount  was  doubtless  charged  to  outstand- 
ing certlflcates  of  deposit  account  There  is 
no  evidence  that  the  bank  expressly  or  im- 
pliedly agreed  to  hold  this  money  in  trust 
for  Mr&  White  or  her  assignee^  nor  did  It 
agree  to  transmit  the  money  to  her.  True, 
It  is  oar  doty,  in  case  of  judgment  on  non- 
suit, to  give  to  the  evidence  the  most  favor- 
able Interpretation  of  which  it  is  reasonably 
susceptible  in  support  of  petitioner's  claim. 
If  it  could  be  reasonably  Inferred  from  Mr. 
Altken's  testimony  that,  notwithstanding  the 
fact  that  the  certiflcate  of  deposit  strongly 
rebuts  the  Idea  of  a  trust  relation,  his  intoi- 
tlon  was  to  create  such  trust,  and  what  be 
said  and  did  was  so  understood  by  the  bank 
or  must  be  presumed  to  have  been  so  under- 
stood by  it  from  what,  was  said  and  done, 
we  think  the  rules  of  law  would  require  of 
us  to  accept  such  understanding  of  the  par- 
ties. But  we  fall  to  discover  in  anything 
°  said  or  done  by  Mr.  Altken  at  the  time  from 
which  be  had  a  right  to  assume  that  the  bank 
officers  understood  the  bank's  relation  to 
Mrs.  White  to  be  other  than  that  created 
by  the  certiflcate  of  deposit  The  certiflcate 
of  deposit  has  none  of  the  earmarks  of  a  spe- 
cial deposit  of  money  which  the  bank  had 
no  right  to  mingle  with  its  funds  or  treat  as 
its  own.  On  its  face  it  creates  the  relation 
of  debtor  and  creditor  between  Itself  and 
Mrs.  Whita  Aitken  &  Altken  were  her 
agents  In  the  matter  and  for  her  consented 
that  the  transaction  should  take  this  form, 
and  it  seems  to  us  the  certificate  is  very 
significant,  if  not  conclusive,  as  showing  what 
the  understanding  wa& 

[1]  Mr.  Morse  says  such  certificates  are  but 
acknowledgments  of  the  bank  that  it  has  re- 
ceived from  certain  persons  certain  sums  of 
money.  "In  form  they  are  substantially  sim- 
ple recdpts  of  the  bank,  in  negotiable  form, 
for  so  many  dollars,  and  so  are  only  evidence 
of  an  indebtedness,  like  the  bank  book."  1 
Morse  on  Banks,  j  297.  "Th^  create  no 
trust  relation  between  the  depositor  and  the 
bank,  but  merely  that  of  debtor  and  credi- 
tor." Id.  f  29&  See,  also,  Murphy  v.  Pa- 
cific Bank,  130  Cal.  542,  62  Pac.  1059. 

[2,  3]  In  our  oidnlon  the  money  involved 
continued  to  constitute  a  part  of  the  general 
funds  of  the  bank,  subject  to  claims  of  its 


creditors  without  any  preference  in  favor  of 
Mrs.  White.  Such  would  seem  to  us  to  re- 
sult from  the  views  taken  by  the  courts  and 
law  writers,  some  of  which  we  will  notice. 
The  definitions  given  of  general  and  special 
deposits  do  not  dlfFer  materially.  In  Butcher 
V.  Butler,  134  Mo.  App.  61,  114  S.  W.  564, 
the  court  said :  "A  general  deposit  is  where 
the  bank  is  given  custody  of  the  money  depos- 
ited with  the  intention,  expressed  or  implied, 
that  the  bank  is  not  required  to  return  the 
identical  money,  but  only  its  equivalent ;  the 
legal  title  to  the  money  in  such  cases  passing 
to  the  bank.  A  special  deposit  is  one  where 
the  bank  merely  assumes  charge  or  custody 
of  the  property  without  authority  to  use  it, 
the  depositor  being  entitled  to  receive  back 
the  Identical  thing  deposited,  in  which  case 
the  title  remains  with  the  d^wsitor,  and,  if 
the  subject  be  money,  the  bank  has  no  right 
to  mingle  it  with  other  funds."  Our  own  Su- 
preme Court  has  said:  "Whether  the  special 
deposit  be  under  a  contract  of  bailment  for 
the  better  protection  of  the  bailor's  property, 
or  imder  a  contract  of  pledge  as  security  for 
some  specific  obligation  of  the  pledgor,  title 
does  not  pass  to  tbe  bailee  or  pledgee,  but  re- 
mains in  the  pledgor,  onie  pledgee  acquires 
no  right  to  make  general  use  of  the  proper- 
ty." Anderson  v.  Padflc  Bank,  112  Oal.  601, 
44  Pac.  1063  (32  li.  B.  A.  479,  53  Am.  St 
Rep.  228).  The  Supreme  Court  of  Arkansas 
thus  defines  a  special  deposit :  "If  the  agree- 
ment between  a  bank  and  its  depositor  is  that 
the  identical  coin  or  currency  shall  be  laid 
aside  and  returned.  It  is  a  special  deposit, 
but  if  the  money  is  to  lie  returned,  not  in  tbe 
specific  coin  or  currency  deposited,  but  In  an 
equal  sum,  it  is  a  general  dQ)oslt"  War- 
ran  V.  Nix,  07  Ark.  374,  135  S.  W.  896. 

"In  using  deposits  made  for  the  purpose  of 
having  them  applied  to  a  particular  purpose, 
the  bank  acts  as  the  agent  of  the  depositor, 
and  if  it  fall  to  apply  It  at  all,  or  misapply 
it,  it  can  be  recovered  as  a  trust  deposit"  5 
Cyc.  515.  Mr.  Morse  says:  "When  money  is 
deposited  to  pay  a  specified  check  drawn  or 
to  be  drawn,  or  for  any  purpose  other  than 
mere  safe-keeping  or  entry  upon  a  general 
account  It  is  a  specific  deposit,  and  title  re- 
mains in  the  depositor  until  the  bank  pays 
the  person  for  whom  it  is  intended,  or  prom- 
ises to  pay  it  to  him.  *  •  *  A  deposit  of 
money  to  pay  a  specified  note  is  a  specific  de- 
posit" 1  Morse  on  Banks  and  Banking,  t 
185.  "A  deposit  is  general  unless  expressly 
made  spedal  or  specific."    Id.  (  186. 

An  extended  note  is  found  in  the  report  of 
Piano  Manufacturing  Co.  v.  Auld,  14  S.  D. 
512,  86  N.  W.  21,  in  volume  86  Am.  St  Rep. 
at  page  775  et  seq.,  giving  a  very  full  discus- 
sion of  the  question,  "When  a  bank  does  not 
take  title  to  money  deposited  with  or  col- 
lected by  it  and  tbe  right  to  recover  snch 
money  upon  the  insolvency  of  the  bank." 
Among  other  propositions  supported  by  nn- 
merous  decisions  is  the  following:  "It  Is  w^ 
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settled  that  the  estate  of  the  insolvent  bank 
must  actually  be  augmented  by  the  money  or 
property  which  it  is  sought  to  recover  aa  a 
trust  fund.  If  the  transaction  amounted  to 
no  more  than  an  exchange  of  creditors,  the 
mere  canceling  of  one  liability  and  the  as- 
sumption of  another,  or  if  the  money  was 
used  in  the  discharge  of  an  indebtedness,  it 
is  obyioua  that  the  assets  in  the  hands  of  the 
receiver  have  not  been  Increased  thereby,  and 
there  can  be  no  recovery  as  of  a  trust  fund." 
Page  806.  Again,  as  to  what  constitutes  a 
special  deposit:  "It  is  in  many  cases  a  very 
doubtful  question  whether  a  deposit  is  gen- 
eral or  special.  The  distinction  is  theoreti- 
cally plain.  A  general  deposit  is  one  which  is 
to  be  repaid  on  demand  In  money.  A  special 
deposit  la  one  in  which  the  depositor  is  en- 
titled to  the  return  of  the  identical  coin  or 
other  article  deposited.  The  difficulty  lies 
In  the  determination  of  what  was  intended  by 
the  parties  to  the  deposit  Whether  a  depos- 
it la  general  or  special  depends,  of  course, 
upon  the  intention  of  the  parties.  A  deposit 
wiU,  however,  always  be  deemed  to  be  gen- 
eral, unless  made  special  by  agreement" 
Page  778.  Sopiething  more  than  the  Intent  of 
one  party  to  the  deposit  is  necessary;  the  In- 
tent of  both  parties  must  be  shown  to  concur 
either  expressly  or  by  implication. 

Appellant,  in  applying  the  rule  laid  down 
by  Mr.  Morse,  claims  that  "the  certificate  of 
deposit  was  the  note  of  the  bank  to  Mrs. 
White."  While  some  ooorts  have  ao  held, 
most  of  the  courts  and  our  Supreme  Court 
hold  otherwise.  Murphy  v.  Pacific  Bank,  130 
Cal.  62  Pac.,  supra.  Appellant,  in  confirmation 
of  ber  application  of  the  rule,  cites  numerous 
decisions.  But,  with  one  or  two  exceptions, 
which  will  be  noticed,  they  are  clearly  dis- 
tinguishable from  the  case  bete.  For  ex- 
ample, one  bank  sent  a  note  to  another  bank 
for  collection;  the  note  was  collected;  but 
before  the  money  was  remitted  the  latter 
bank  failed.  Capital  National  Bank  v.  Cold- 
water  National  Bank,  49  Neb.  786,  69  N.  W. 
115,  69  Am.  St  Rep.  572.  In  another  case 
the  bank  received  the  money  for  the  express 
purpose  of  paying  it  to  the  holder  of  a  note. 
Ryan  v.  PhUUps,  3  Kan.  App.  704,  44  Pac. 
909.  In  another  the  bank  received  the  mon- 
ey, in  its  trust  capacity,  for  the  specific  pur- 
pose of  security  for  the  benefit  of  a  third 
person.  Woodhouse  v.  Crandall,  197  111.  104, 
64  N.  E.  292,  58  L.  R.  A.  387.  Again,  in  Star 
Cutter  Co.  v.  Smith,  37  lU.  App.  215,  the 
money  was  deposited  for  the  express  purpose 
of  paying  a  particular  check  when  presented. 
The  money  was  not  credited  to  the  general 
account  of  the  depositor.  In  St.  Louis  v. 
Johnson,  5  Dill.  241,  Fed.  Cas.  No.  12,235, 
money  was  sent  to  a  bank  In  New  York  City 
to  pay  certain  bonds  of  the  city  of  St  Lonls. 
In  Shopert  v.  Indiana  Savings  Bank,  41  Ind. 
App.  474,  83  N.  E.  516,  money  was  deposited 
for  the  express  purpose  of  paying  a  third 
party  the  purchase  price  of  a  machine. 


In  all  these  cases  the  deposit  was  nude 
subject  to  an  agreement  by  the  bank  that  the 
money  would  be  used  in  some  particular  man- 
ner or  to  pay  some  specified  third  person. 
Where,  however,  the  deposit  Is  for  tlie  credit 
of  the  depositor  or  some  other  person,  as  In 
the  case  of  a  certificate  of  deposit  there  Is  no 
intent  to  make  a  payment  of  some  spedflc 
claim  of  a  third  person,  as  In  the  cases  dted. 
There  was  here  no  agreement  by  the  bank  to 
pay  the  specific  claim  of  Mrs.  White.  Its 
agreement  was  to  pay  the  certificate  of  de- 
posit according  to  its  terms,  and  it  implied 
no  obligation  to  hold  as  a  trust  fnnd  tbe 
amount  called  for  in  the  certificate.  The  dis- 
tinction is  aptly  stated  by  the  United  States 
Supreme  Court  In  Llbby  v.  Hopkins,  104  D.  S. 
303,  26  L.  Bd.  769:  "When  A.  sends  money  to 
B.,  with  directions  to  apply  it  to  a  debt  dne 
from  him  to  B.,  it  cannot  be  construed  aa  a 
deposit,  though  B.  be  a  banker.  The  reason 
la  plain;  the  consent  of  A.  that  it  was  to  be 
considered  as  a  deposit  and  not  a  payment  Is 
necessary  and  is  wanting."  If  Mrs.  White 
may  be  treated  as  the  owner  of  the  money 
originally  deposited,  which  was  the  fact, 
there  was  no  change  in  the  deposit  save  as  to 
its  form.  Tbe  relation  of  the  bank  did  not 
change  but  It  remained  her  debtor.  Bad 
Mr.  Aitken  purchased  a  draft  and  remitted  It, 
his  check  being  charged  to  his  account  no 
trust  fund  would  have  resulted.  People  v.  Ihe 
Merch.  tt  Mecb.  Bank,  78  N.  X.  269,  34  Am. 
Rep.  682. 

Respondent  contends,  with  much  earnest- 
ness, that,  as  there  was  no  increase  of  assets 
of  the  bank,  a  preferred  claim  could  not  pos- 
sibly arise.  Attention  is  caUed  to  the  tact 
that  the  deposit  of  appellant's  money  was 
made  more  than  two  weeks  before  the  bank 
closed  its  doors,  admittedly  a  general  deposit 
title  to  which  money  passed  to  the  bank.  On 
the  day  the  bank  Closed,  and  when  the  form 
of  appellant's  claim  was  changed  to  that  of  a 
certificate  of  deposit  for  a  portim  of  her  ac- 
count, no  money  whatsoever  was  deposited. 
Obviously,  it  is  contended,  no  new  assets  to  tbe 
bank  were  added,  and  no  additional  $847J!0 
was  received  by  the  bank,  and  hence  no  fond 
of  that  amount  was  ever  added  to  the  assets 
of  the  bank  or  ever  reached  the  hands  of  tbe 
receiver.  That  the  claimant  of  a  trust  fund 
must  trace  and  identify  bis  property  in  order 
to  establish  a  preference  Is  stated  as  a  propo- 
sition established  and  fully  demonstrated  In 
Cavin  V.  Gleason,  105  N.  T.  256,  U  N.  K  50i 
Other  cases  are  dted  to  the  proposition.  See* 
also,  note  in  86  Am.  St  Rep.,  supra. 

Appellant  relies  on  two  cases  whidi  she 
claims  controvert  the  proposition  Just  stated 
and  also  sustain  her  right  to  recover  in  tbis 
action.  One  of  these  is  People  v.  City  Bank, 
96  N.  Y.  32,  and  the  other  is  StoUer  v.  Ooates, 
88  Mo.  616.  In  the  New  York  case,  tbe  Ann 
of  Hartwell,  H)ou^  ft  Ford  bad  a  d^ioslt  in 
tbe  City  Bank  of  Rochester.  It  gave  the 
bank  certain  cfaedts  drawn  against  its  ac- 
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count  In  that  bank,  to  be  applied  In  payment 
of  certain  notes  discounted  by  the  bank.  The 
opinion  states  that:  "The  checks  of  the  peti- 
tioner were  money  assets  in  the  hands  of  the 
bank  and  were  ao  treated  by  all  of  the  parties. 
They  were  delivered  to  It  with  specific  direc- 
tions to  apply  the  proceeds  on  payment  of  the 
notes.  Those  directions  were  assented  to  by 
the  bank  officer  and  the  checks  collected  from 
that  fund.  From  that  moment  the  bank  was 
bound  to  hold  the  money  for  and  apply  It  to 
that  purpose,  and  no  other,  or  ftiillng  to  do 
80,  return  it  to  the  petitioner.  As  to  It  the 
bank  was  bailee,  or  trustee,  but  never  own- 
er"— and  It  was  held  that  the  notes  should 
be  paid  out  of  the  assets  in  the 'hands  of  the 
receiver.  Here  was  a  clear  agreement  by  the 
bank  to  apply  the  proceeds  of  the  checks  to 
a  spedflc  purpose.  In  the  present  case  we 
find  no  such  agreement 

In  a  subsequent  case  (CSavln  t.  Oleason, 
supra),  speaking  of  People  v.  City  Bank  of 
Rochester,  supra,  It  was  said  that  the  court 
in  that  case  "did  not  decide  that  the  petition- 
er would  have  been  entitled  to  a  preference  In 
case  the  proceeds  of  the  checks  had  been  used 
by  the  bank,  and  were  not  represented  in  its 
assets  in  the  hands  of  the  receiver." 

Stoller  V.  Coates,  supra,  is  cited  as  illus- 
trating a  transaction  substantially  the  same 
as  the  one  here.  One  Earnest,  of  Colorado, 
consigned  to  plaintlft,  under  the  firm  name 
of  Stoller  &  Hill,  of  Kansas  City,  ten  car  loads 
of  cattle,  to  be  sold  for  his  account  Stoller 
&  HUl  were  requested,  by  Instructions  ac- 
companying the  consignment,  to  deposit  the 
proceeds  of  sale  In  the  Exchange  Bank  of 
Colorado  to  his  (the  assignor's)  credit  The 
gross  proceeds  amounted  to  |3,769.75,  in  the 
form  of  a  draft.  Stoller  &  BTiU  took  the  draft 
to  the  Mastin  Bank  for  the  purpose  of  carry- 
ing out  their  instructions.  The  net  proceeds 
due  the  consignor  were  a  little  less  than  the 
draft  They  deposited  the  draft  to  their 
credit  and  immediately  drew  a  check  for  the 
net  proceeds  to  be  transmitted  to  the  con- 
signor In  Colorado.  With  the  check  they  re- 
quested the  bank  to  place  the  proceeds  In  the 
Exchange  Bank  of  Denver,  in  Colorado,  to 
thecredlt  of  Mr.  Earnest  the  consignor.  The 
Mastin  Bank  agreed  to  do  this.  The  Mastin 
Bank  failed  before  the  money  was  paid,  and 
it  was  held  that  a  special  deposit  was  con- 
stitnted.  The  court  said:  "When  Stoller  & 
Hill  drew  their  check  for  $3,757.66  on  the 
Mastin  Bank  and  delivered  the  same  to  the 
bank,  payable  to  the  bank  or  indorsed  over  to 
it,  they  placed  a  specific  fund  in  the  hands  of 
the  bank.  The  bank  was  also  advised  suffi- 
ciently that  Mr.  Earnest  was  the  ultimate 
owner  or  beneficiary  of  the  fund.  The  bank 
agreed  to  transmit  this  fund  to  the  Exchange 
Bank  of  Denver,  to  be  received  by  said  bank 
for  the  Qse  of  E!amest"  There  was  not 
only  in  that  case  a  deposit  of  what  was  treat- 
ed as  money  at  the  moment  of  drawing  the 
check  bat  an  agreement  of  the  bank  to  trans- 


mit the  fund.  Both  of  these  features  are 
wanting  in  the  present  case. 

It  was  perhaps  not  necessary  for  the  Alt- 
kens  to  enact  the  Idle  and  useless  ceremony 
of  receiving  the  money  on  their  check  and  im- 
mediately passing  it  back  to  the  bank  in 
order  .to  have  Impressed  the  fund  with  a  trust 
and  to  have  made  the  bank  the  agent  of  Mrs. 
White  for  the  transmission  of  the  money. 
BritlBh,  etc.,  Co.  v.  Massey,  63  Iowa,  468,  471, 
19  N.  W.  318.  But  they  should  at  least  have 
clearly  placed  the  responsibility  upon  the 
bank  of  remitting  the  money,  as  was  done 
in  the  Missouri  case,  in  order  to  constitute 
it  a  specific  fund  In  Its  hands. 

The  Judgment  and  order  are  affirmed. 

We  concur:  BART,  J.;  BURNETT,  J. 


PEOPI^  T.  CAUFOBNIA  SAFE  DEPOSIT 
&  TRUST  CO.  et  aL    (S.  F.  6,284.) 

(Supreme  Court  of  California.    Jan.  8,  1914.) 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  3.  M. 
Seawell,  Judge. 

On  rehearing.    Rehearing  denied. 

For  opinion  of  District  Court  of  Appeals, 
see  137  Pac.  1111. 

Altken  &  Altken,  of  San  Francisco,  for  ap- 
pellant J.  V.  De  Laveaga,  of  San  Francisco 
(E.  De  Los  Magee>  of  San  Francisco,  of  coun- 
sel), for  respondent 

PER  CURIAM.    Rehearing  denied. 

BEATTY,  G.  J.  I  dissent  from  the  order 
denying  a  rehearing,  not  because  I  am  con- 
vinced that  the  Judgment  of  the  District 
Court  of  Appeal  is  erroneous,  but  because  the 
question  involved  is  a  new  one  In  this  state, 
upon  which  the  authorities  in  other  jurisdic- 
tions are  not  in  harmony,  and  more  particu- 
larly because  the  case  is  not  as  stated  in  the 
opinion  of  the  appellant  court  "simply  that 
of  a  depositor  desiring  to  have  a  portion  of 
her  deposit  remitted  to  her  at  a  distant 
place."  The  transaction  was  in  fact  of  a 
radically  different  character.  The  certificate 
of  deposit  was  not  an  ordinary  certificate  of 
deposit  importing  the  ordinary  relation  be- 
tween the  bank  and  the  holder  of  the  certifi- 
cate. Mrs.  White  did  not  make  the  deposit 
either  by  herself  or  an  agent.  Altken  &  Alt- 
ken had  been  her  agents  for  the  settlement 
of  certain  claims  against  her,  but  the  money 
furnished  them  for  that  purpose  had  been  de- 
posited to  their  credit  and  they  had  become 
her  debtors  for  the  balance  remaining  after 
deducting  the  amount  of  the  claims  paid  and 
the  value  of  their  services.  When  an  agent 
Is  accounting  to  his  principal  and  paying  over 
the  balance  due  his  principal,  he  is  not  act- 
ing In  the  character  of  agent,  but  in  that  of  a 
debtor  paying  his  creditor;  and  such  was  the 
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transactton  here.  Not  only  was  that  the  real 
transaction,  bnt  it  was  precisely  In  the  char- 
acter of  a  debtor  to  Mrs.  White  that  Mr.  Alt- 
ken  presented  the  matter  to  the  bank.  He 
made  no  pretense  of  agency.  All  he  asked 
was  that  the  bank  should  accommodate  him 
by  paying  $847.50  of  his  money  to  Mrs.  White 
at  Tacoma.  By  drawing  and  delivering  his 
dieck  In  favor  of  the  bank  on  his  account,  he 
gave  the  bank  that  amount  of  his  money,  and 
the  agreement  of  the  bank  was  that  Mrs. 
White,  a  stranger  to  the  transaction,  should 
get  the  money.  The  failure  to  pay  her  was 
a  violation  of  its  agreement  with  Aitken  & 
Altken,  acting  for  themselves,  not  acting  for 
her. 

Whether  this  view  of  the  case  wonld  alter 
the  result  I  am  not  prepared  to  say,  not  hav- 
ing had  the  time  to  examine  the  numerous  au- 
thorities dted  in  the  opinion  and  briefs  of 
counsel,  but  I  am  convinced  that  it  would 
render  inapplicable  many  of  the  authorities 
cited  in  the  opinion  as  to  the  rights  of  the 
bolder  of  an  ordinary  certlflcate  of  deposit 

In  a  case  so  novel  and  important,  and  so 
easily  distinguishable  from  the  ordinary 
transaction  to  which  It  has  been  likened,  I 
think  further  consideratloii  la  dne^ 


NORTHWESTERN  PAa  R.  CO.  t.  LAM- 
BERT.    (S.  F.  6614.) 

(Supreme  Court  of  California.    Dec  80,  1913.) 

1.  Raiiaoadb   (f   85*)— CoNBTBUonoK— Stat- 

tlTB. 

Civ.  Code,  §  468,  providing  that  every  rail- 
road corporation  must,  within  two  years  after 
filing  articles  of  incorporation,  begin  the  con- 
straction  of  Its  road,  and  mnat  every  year 
thereafter  complete  and  put  in  full  operation 
five  miles  of  road  until  the  same  is  complete, 
and,  upon  a  failure,  its  right  to  extend  the 
road  beyond  the  point  then  completed  is  for^ 
feited,  does  not  apply  to  branch  lines  which  are 
only  a  part  of  a  general  railroad  system,  and 
hence,  where  a  railroad  company  was  authoriz- 
ed to  construct  one  entire  system  consisting  of 
a  trunk  line  and  branches,  the  yearly  construc- 
tion of  five  miles  of  railroad  on  the  trunk  line 
was  sufficient  to  preserve  its  rights  to  build  the 
branches. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  i|  223-225;    Dec.  Dig.  !  85.») 

2.  RAILBOADS  (I  86*)— CORSTBUCTION  —  Abti- 

CLES  OF  INCOBPOBATION. 

Even  though  the  articles  of  incorporation 
described  a  proposed  branch,  which  was  part  of 
a  general  system,  as  a  line  of  railroad,  yet, 
where  it  was  plain  that  the  line  was  merely  a 
feeder,  it  will  be  treated  as  such,  and  not  as 
an  independent  railroad,  five  miles  of  which 
would  have  to  be  constructed  each  year  under 
Civ.  Code,  {  468,  to  preserve  the  right  to  con- 
tinue construction. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  223-225 ;    Dec.  Dig.  {  86.*] 

8.  RAII.B0AD8  (I  85*)— CONBTEUCnOW. 

Statutes  declaring  a  forfeiture  are  not  to 
be  extended  by  implication, 

[Ed.  Note. — ^For  other  cases,   see   Railroads, 
Cent  Dig.  |(  223-225;   Dec.  Dig.  |  85.*] 


4.  Railroasb   (I   85*)— CowBTBTjOTiOH— Stai- 

ims. 

Civ.  Code,  {  468,  provides  that  every  lafl- 
road  company  must  begin  construction  within 
two  years  after  filing  articles  of  incoiporadon, 
and  that  a  failure  to  complete  five  miles  of  rati 
each  year  will  forfeit  the  right  to  extend  the 
road  beyond  the  point  then  completed.  Section 
473,  as  amended  in  1901  (St  ISOl,  p.  327),  re- 
quires the  articles  of  a  consolidated  railroad 
corporation  to  state  the  terminns  of  its  road 
and  branches.  Originally  this  section  did  not 
prescribe  the  form  of  the  articles  of  incorpora- 
tion, leaving  that  matter  to  be  controlled  by 
section  291,  which  then  required  the  articles  ot 
incorimration  to  state  the  places  from  and  to 
which  the  road  is  intended  to  be  mn,  and  all 
the  intermediate  branches.  Seld,  that  the 
amendment  of  1901  did  not  extend  the  provi- 
sions of  section  468  to  the  branch  lines  of  a 
general  railroad  system,  even  though  the  woid 
road"  as  used  in  that  section  includes  not 
only  the  main  line  but  branches. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {|  223-226;   Dec/Dig;  t  86.*] 

6.  EiaifSRT   DoKAnr   (S   186*)  — Cohdekha- 

HON— CowDmoNs  Pbkckdsiit. 

As  Civ.  Code,  {  1001,  gives  the  right  of 
eminent  domain  to  any  person  seeking  to  ac- 
quire property  for  any  of  the  uses  spMified  in 
Code  Civ.  Proc.  |  1238,  and  that  section  speci- 
fies railroads  as  one  of  the  public  uses  for 
which  property  may  be  tsken,  the  filhig  of  a 
map  and  profile  of  the  land  to  be  acqniiid,  re- 
quired by  Civ.  Code,  §  46&  providing  that  mch 
map  and  profile  must  he  filed  within  a  reason- 
able time  after  the  railroad  is  finally  located, 
is  not  a  condition  precedent  to  condemnation; 
this  being  apparent  from  the  language  of  the 
section  itsel£ 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  600-604;  Dec.  Dig.  f 
188.*] 

In  Bank.  Appeal  from  Superior  Court,  So- 
noma County;  Thos.  C.  Denny,  Judge. 

Action  by  the  Northwestern  Pacific  Bail- 
road  Company  against  W.  S.  Lambert  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

X  B.  Leppo,  of  Santa  Bosa,  and  BL  M.  Nor- 
ton, of  Healdsburg,  for  appelant  Jesse  Vf. 
liiienthal  and  Albert  Baymond,  both  of  San 
Francisco,  and  T.  J.  Oeary,  of  Santa  Bosa 
(LUienthal,  McKlostry  *  Baymond,  of  San 
Frandaco,  of  counsel),  for  respondent 

SHAW,  J.  The  appeal  herein  was  taken 
to  the  District  Court  of  Appeal  of  the  TUrd 
Appellate  District;  it  being  a  proceeding  in 
eminent  domain.  A  decision  was  there  ren- 
dered upon  an  opinion  by  Mr.  Jostlee  Hart 
of  that  court  afilrming  the  judgment  et  the 
superior  court  Upon  apidlcatton  of  the  ap- 
];>ellant  to  this  court  the  decision  ot  the  dis- 
trict court  was  vacated,  and  the  canae  trans- 
ferred to  this  court  for  rehearing. 

[1]  Upon  further  oonsidNatlon  we  are  sat- 
Isfled  with  the  conclusion  of  the  district 
court  tliat  the  Judgment  appealed  from  sbonld 
be  affirmed.  The  determination  that  no  canae 
of  forfeiture  existed  makes  it  unneoessaiy, 
in  our  opinion,  to  decide  whether  or  not  the 
statutory  forfeiture  declared  in  section  468 
of  the  ClvU  Code  la  self-executing.    The  fol- 


•For  other  caaas  see  same  tople  and  awstlon  NUU BEB  In  Dec  Die.  A  Am.  Dig.  Key-Mo.  Series  *  Bep'r  Induw 
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lowing  passages  from  the  opinion  of  Jnstloe 
Hart  clearly  state  the  case  and  the  main  rea- 
sons showing  that  no  cause  of  forfeiture  ex- 
isted: 

"This  la  an  action  brought  by  the  plalntlfr 
to  condemn  a  certain  strip  of  land  belonging 
to  the  defendant  for  the  right  of  way  for  the 
railroad  of  the  former.  Judgment,  upon  the 
verdict  of  the  Jury,  passed  to  the  plaintiff, 
and  this  appeal  is  prosecuted  by  the  defend- 
ant from  said  Judgment  upon  a  bill  of  ezc^?- 
tions. 

"It  appears:  That  the  plaintiff,  in  the  year 
1906,  duly  incorporated  for  the  purpose  of 
constructing  and  operating  a  railroad  for  the 
carriage  of  passengers  and  freight.  That  its 
main  line  or  track,  as  located  by  it,  extends 
from  the^dty  of  San  Francisco  to  the  city  of 
Eureka,  In  Humboldt  county.  That  at  the 
time  of  such  incorporation  it  acquired  and 
became  the  owner  of  all  the  railroad  proi>- 
erties,  stocks,  equipments,  franchises,  con- 
tracts, etc.,  of  the  following  corporations: 
The  Northweetem  Railway  Company,  the  Eu- 
reka &  Klamath  River  Railroad  Ck>mpany, 
Korth  Shore  Railroad  Company,  the  San 
Francisco  &  North  Padflc  Railway  Com- 
pany, California  Northwestern  Railway  Com- 
pany, Fort  Bragg  &  Soutbeastem  Railroad 
Company  and  San  Francisco  &  Northwestern 
Railway  Company.  That  the*  first-named 
company,  at  the  time  of  said  consolidation, 
was  the  owner  of  all  the  capital  stock  of  the 
other  corporations.  That  the  main  line  or 
track  of  the  plaintiff  begins  at  the  city  of 
San  Francisco,  and  ends  at  the  city  of  Eu- 
reka, in  Humboldt  county.  That  most  of  the 
lines  of  railroad  thus  acquired  by  the  plain- 
tiff were  branches  of  its  main  line,  and  that 
among  these  is  the  line  which  constitutes  the 
particular  subject  of  this  litigation,  and  which 
commences  at  a  place  called  Albion,  in  the 
county  of  Mendocino,  and  runs  to  and  con- 
nects with  the  main  line  of.  the  plaintiff's 
railroad  at  a  point  at  or  near  the  town  of 
Healdsbnrg,  in  Sonoma  county.  The  land 
which  the  plaintiff  seeks  to  condemn  for  the 
purpose  of  constructing  its  railroad  is  situat- 
ed on  the  line  last  referred  to. 

"The  answer  of  the  defendant,  besides  cer^ 
tain  denials,  sets  up  as  a  special  defense  the 
failure  of  the  plaintiff  to  comply  with  the 
requirements  of  section  468  of  the  Civil  Code, 
which,  among  other  things,  provides:  'Every 
railroad  corporation  must,  within  two  years 
after  filing  its  original  articles  of  incorpora- 
tion, begin  the  construction  of  its  road,  and 
must  every  year  thereafter  complete  and  put 
in  fall  operation  at  least  five  miles  of  its 
road,  until  the  same  is  fully  completed;  and 
upon  its  failure  so  to  do,  for  the  period  of 
one  year,  its  right  to  extend  its  road  beyond 
the  point  then  completed  Lb  forfeited.' 

"It  was  stipulated  by  the  plaintiff  and  the 
defendant,  at  the  trial,  'that,  since  the  said 
filing  of  plaintiff's  original  articles  of  incor- 
poration, on  December  31, 1906,  plaintiff  had 


constructed  and  completed  that  part  of  said 
line  of  railroad  between  Wendling  and  Chris- 
tine, a  distance  of  2.90  miles;  that  the  part 
of  said  railroad  between  Albion  and  Wend- 
ling, a  distance  of  22.85  miles,  had  been  con- 
structed, completed,  and  was  in  full  opera- 
tion at  the  time  plaintiff  acquired  it,  on  De- 
cember 31,  1906;  that  no  other  part  of  said 
line  of  railroad  than  above  mentioned,  and 
no  part  thereof  southerly  from  Christine  to 
the  southerly  terminus  at  or  near  Healds- 
bnrg, has  ever  been  in  full  or  any  operation, 
or  completed,  or  constructed,  nor  has  the 
construction  thereof  ever  been  began;  that 
the  right  of  way  over  defendant's  lands 
which  it  is  sought  to  condemn  in  this  pro- 
ceeding is  for  a  use  as  a  part  of  said  line  of 
raUroad,  and  between  said  Albion  and 
Healdsburg,  and  southerly  of  said  Christine; 
that  the  length  of  said  part  of  said  lines  of 
railroad  southerly  from  said  Christine  to  its 
southerly  terminus  at  or  near  Healdsburg  is 
44.26  miles,  and  is  aU  of  said  line  of  rail- 
road other  than  said  portion  between  said 
Albion  and  said  Christine.' 

"One  C.  W.  Edes,  for  many  years  the  plain- 
tiff's chief  engineer,  testified  that  he  was  fa- 
miliar with  the  work  done  on  the  lines  of 
railroad  mentioned  in  the  complaint,  and 
that  'said  plaintiff  had  every  year  since  the 
filing  of  its  original  articles  of  incorporation 
constructed,  completed,  and  put  in  full  oi>- 
eration  at  least  five  miles  of  the  raUroad 
firstly  described  in  paragraph  2  of  plaintiff's 
complaint  (referring  to  the  main  line),  and, 
also,  that  the  Une  of  railroad  secondly  de- 
scribed in  paragraph  2  of  plaintiff's  com- 
plaint (referring  to  the  line  here  involved) 
was  a  branch  of  the  railroad  firstly  describ- 
ed in  said  paragraph  2  of  said  complaint' 

"The  foregoing,  with  the  plaintiff's  arti- 
cles of  incorporation,  constituted  all  the  ev- 
idence offered  and  received  upon  the  special 
defense  interposed  by  the  defendant  The 
latter  thereupon  moved  for  an  abatement  of 
the  action,  and  also  for  a  nonsuit,  which  mo- 
tions were  denied. 

"The  court  found  that,  as  to  the  Une  of 
road  from  Albion  to  Healdsbnrg  and  the 
branch  therefrom  referred  to,  the  plaintiff 
did  not  comply  with  section  468  of  the  Civil 
Code,  but  that  said  line  of  road  'is,  and  at 
all  times  in  defendant's  amended  answer 
mentioned  was,  a  branch  of  plaintiff's  other 
Une  of  railroad  firstly  described  In  para- 
graph 2  of  plaintiff's  complaint,'  referring  to 
the  plalntlfTs  main  road.  The  court  further 
found:  "That  said  plaintiff  has  each  year 
since  the  filing  of  said  original  articles  of  in- 
corporation constructed,  and  completed,  and 
put  in  fuU  operation  at  least  five  mUes  of 
said  railroad  so  firstly  described  in  para- 
graph 2  of  plaintiff's  complaint,  and  by  rea- 
son thereof  plaintiff's  right  to  extend  said 
line  of  railroad  southerly  from  said  Chris- 
tine to  said  point  at  or  near  Healdsburg  has 
not  been  forfeited.' 
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"The  contention  of  .tbe  defendant  la,  as  Is 
evident  from  its  special  defense,  that  tbe  line 
of  railroad  running  from  Albion  to  a  point 
near  Healdsburg,  and  there  intersecting  tbe 
plaintiff's  main  line,  is  an  Independent  line 
of  railroad — ^that  is,  Independent  of  Its  main 
line — ^In  so  far  as  the  provisions  of  section 
468  of  the  Civil  Code  are  concerned.  In  oth- 
er words,  tbe  claim  is  that,  although  the  Al- 
bion line  Is  owned  by  tbe  plaintiff,  and  con- 
nects with  its  main  line,  it  was  nevertheless 
necessary  for  plalntll^  in  order  to  bave 
avoided  the  forfeiture  of  its  right  to  con- 
struct or  extend  the  flrst-mentloned  line,  to 
have  completed  and  put  In  full  operation  ev- 
ery year  after  the  commencement  of  tbe  con- 
struction of  said  road  at  least  five  miles  of 
road  on  that  particular  line. 

"But  the  position  of  tbe  plaintiff  is  (and  the 
findings  of  tbe  court  sustain  it)  that  the  Al- 
bion line  is  merely  a  branch  or  a  part  of  the 
entire  railroad  system  of  the  plaintiff,  and 
that  the  provisions  of  section  468  are  fully 
satisfied  if  the  requirements  thereof  are  com- 
plied with  as  to  the  main  line — that  is  to 
say.  If  at  least  five  miles  of  road  bave  been 
completed  and  put  In  full  operation  on  the 
main  line  everj  year  after  tbe  commence- 
ment of  tbe  construction  thereof,  then  the 
branches  or  laterals  referred  to  in  tbe  plain- 
tiff's articles  of  incorporation  are  thus  saved 
form  the  forfeiture  prescribed  by  said  sec- 
tion, notvdttastanding  that  none  of  the  work 
required  has  actually  been  put  on  such 
branches. 

"We  are  Inclined  to  the  opinion  that, 
where,  as  here,  a  railroad  company  is  by  its 
charter  authorized  to  construct  and  maintain 
one  entire  railroad  system,  consisting  of  a 
main  or  trunk  line  with  branches  extending 
from  sach  main  line  to  various  other  points, 
tbe  latter  to  operate  as  'feeders'  of  such  main 
line,  the  commencement  of  the  construction 
of  the  main  line  and  tbe  completion  and 
operation  of  such  line  in  obedience  to  the 
mandates  of  section  468  of  the  Civil  Code  will 
satisfy  the  provisions  of  that  section  as  to 
the  entire  system.  It  Is  readily  perceivable 
that  It  would  be  impracticable,  and,  Indeed, 
result  in  casting  a  very  burdensome  obliga- 
tion upon  a  corporation  organized  for  tbe 
purpose  of  inaugurating  and  carrying  out  a 
vast  railroad  system,  embracing  a  main  or 
trunk  line  of  great  length  and  a  large  number 
of  branches,  to  reqxiire  It  to  build  and  put 
in  operation  in  each  year  after  its  construc- 
tion has  been  commenced  five  miles  of  road, 
not  only  upon  its  main  line,  but  upon  every 
branch  thereof  as  Indicated  in  its  articles  of 
incorporation.  In  many.  If  not  in  most,  in- 
stances the  branches  could  afford  no  profit  to 
the  corporation  until  they  were  connected 
with  the  main  line  when  tbe  latter  was  in 
actual  operation.  Tbe  construction  which 
tbe  defendant  places  upon  section  468  would 
in  many  cases  necessitate  the  building  and 

) 


putting  in  operation  of  a  "brandi'  road  ttefore 
tbe  main  line  was  completed  to  tbe  point  at 
which  the  former  was  to  connect  with  tbe 
latter.  It  is  not  conceived,  therefore,  that 
the  section  referred  to  contemplates  or  In- 
tends, in  sudi  a  case  as  this,  that  more  shall 
be  done  than  tbe  construction  and  putting  in 
operation  each  year  of  five  miles  of  road  any- 
where upon  the  whole  system  prorlded  for  by 
tbe  corporation's  charter." 

[2]  Some  additional  p(^ts  remain  to  be 
noticed.  The  articles  of  consolidation  and 
incorporation,  constituting  the  plaintiff's 
charter,  designate  some  of  tbe  numeions 
roads  comprising  its  railroad  system  as  "a 
branch,"  and  others  as  "a  line  of  railroad," 
and  still  others  as  "a  branch"  from  some 
one  of  these  "Unes."  Tbe  line  extending 
from  Albion  to  Healdsbnrg,  over  tbe  defend- 
ant's land  sought  to  be  condemned,  la  des- 
ignated in  said  articles  as  "a  Une  of  rail- 
road," and  is  described  in  tbe  same  manner 
In  the  complaint  From  this,  the  plaintiff 
argues  that  it  is  not  a  branch  line,  bnt  a  road 
entirely  Independent  of  the  main  trunk  line 
from  Eureka  to  San  Francisco,  with  wlilch 
it  la  to  connect  at  Healdsbnrg.  We  do  not 
think  these  words  were  Intended  to  have 
such  significance.  The  articles  of  Incorpora- 
tion must  control  upon  this  point,  and  they 
should  be  considered  as  an  entirety.  So  con- 
sidered, it  is  plain  that  tbe  line  from  Elureba, 
in  Humboldt  county,  to  San  Francisco  is 
what  is  usually  designated  the  main  trunk 
line  of  tbe  company,  and  that  tbe  other  lines, 
whether  denominated  "a  line  of  railroad"  or 
"a  branch,"  are  in  truth  mere  parts  of  tbe 
general  railroad  system  which  the  company 
proposes  to  complete,  maintain,  and  operate 
as  a  whole.  The  terms  "line  of  railroad" 
and  "branch"  are  simply  convenient  terms 
of  description.  The  former  was  not  used  to 
convey  the  idea  tliat  tbe  lines  to  which  it  is 
applied  were  to  be^  or  were.  In  any  sense^ 
Independent  of  tbe  tronk  line  and  general 
system  described. 

[3,4]  Section  473  of  tbe  Civil   Code,  as 
amended  in  1901  (St  1901,  p.  327),  requires 
tbe  articles  of  a  consolidated  railroad  cor- 
poration, such  as  tbe  plaintiff  is,  to  8t'>te 
"the  termini  of  its  road  and  branches,"  aid 
"the  estimated  length  of  its  road  and  btancb- 
es."    In  the  original  section,  as  enacted  in 
1872,  the  part  of  section  468  here  applicable 
was  in  tbe  same  language  as  it  is  now ;  bnt 
section  473  did  not  then  prescribe  the  form 
of  articles  of  incorporation,  leaving  that  mat- 
ter to  be  controlled  by  section  291,  which 
then  required,  and  now  requires,  articles  of 
incorporation  of  a  railroad  company  to  state 
"tbe  place  from  and  to  which  It  is  inteniled 
to  l>e  run  and  all  the  intermediate  branches." 
It  seems  dear  that  the  term  "road,"  as  used 
in  section  468,  was  Intended  to  include  tbe 
main  line  and  all  branches  of  tbe  compuiy> 
and  that  this  applied  both  to  oiiginal  oom- 
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panles  and  to  consolidated  companies.  We 
find  nothing  in  tbe  terms  of  tbe  amendment 
of  1901  to  section  473  Indicating  an  intent  to 
change  the  law  in  this  respect.  Statutes  de- 
claring a  forfeiture  are  not  to  be  extended 
beyond  their  direct  meaning  by  implication, 
unless  snch  implication  is  Imperatively  neces- 
sary by  reason  of  the  subject-matter  or  terms 
of  the  statute.  We  find  nothing  requiring 
such  eztoision  in  the  statute  under  con- 
sideration. The  system  described  in  the 
articles  of  incorporation  of  the  plalntifT  must 
be  deemed  to  be  the  "road"  of  which,  by  sec- 
tion 468,  five  miles  must  be  constructed  each 
year  In  order  to  escape  the  forfeiture  therein 
declared. 

[S]  Tbe  appellant  also  sets  up  as  a  defense 
by  way  of  abatement  that  the  plalntUt,  at  the 
time  tbe  action  was  begun,  had  not  filed  In 
the  office  of  the  county  clerk  any  map  and 
profile  of  the  imrt  of  the  road  within  the 
county,  "and  of  the  land  acquired  for  the  use 
thereof,"  as  required  by  section  466  of  the 
Civil  Code,  and  this  the  court  found  to  be 
true.  This  filing,  it  is  claimed,  is  by  that  sec- 
tion made  a  condition  precedent  to  the  ex- 
istence of  a  right  in  the  company  to  acquire 
land  in  that  county  by  proceedings  In  condem- 
nation. Tbe  section  provides  that  such  map 
and  profile  must  be  so  filed  "within  a  rea- 
sonable time  after  its  road  is  finally  located." 
There  Is  nothing  indicating  that  the  right  to 
resort  to  eminent  domain  to  acquire  land  for 
the  use  of  the  road  was  to  be  dependent  ~on 
the  previous  filing  of  such  map  and  profile. 
The  requirement  that  the  map  and  profile 
must  Include  "the  land  acquired  for  the  use 
thereof"  rather  Implies  the  contrary.  Other 
reasons  lead  to  the  same  conclusion.  No  con- 
dition of  that  character  is  stated  in  section 
1001  of  the  Civil  Code,  giving  the  right  of 
eminent  domain  to  any  "person"  (which  In- 
cludes a  corporation)  seeking  to  acquire  prop- 
erty for  any  of  the  uses  specified  In  section 
1238  of  the  Code  of  Civil  Procedure.  Section 
1238  specifies  railroads  as  one  of  tbe  public 
uses  for  which  property  may  be  taken,  and  it 
prescribes  no  such  condition  as  is  here  con- 
tended for.  There  is  nowhere  in  the  statute 
relating  to  this  subject  any  express  statement 
of  such  condition,  or  any  language  from 
which  such  condition  can  be  fairly  implied. 
In  sudi  a  case  the  court  cannot  reasonably 
supply  the  condition  by  construction.  There 
Is  nothing  in  the  statute  to  show  that  the  pro- 
vision of  section  466  requiring  the  filing  of 
such  map  and  profile  has  any  relation  to 
the  maintenance  of  an  action  to  condemn 
property. 

This  embraces  all  the  questions  presented 
in  the  case. 

The  Judgment  Is  afflnned. 

We  concur:  SLOSS,  J.;  ANGBaJiOTTI, 
J.;  LORIQAN,  J.;  MELVIN,  J.;  HEN- 
SHAW,  J. 


NORTHWESTERN  PAC.  B.  CO.  v.  SNIDBHl. 

(S.  F.  6515.) 
(Supreme  Court  of  California.    Dec.  30,  1913.) 

In  Bank.  Appeal  from  Superior  Clourt,  So- 
noma County ;    Thos.  C.  Denny,  Judge. 

Condemnation  by  the  Northwestern  Pacific 
Railroad  Company  against  Jane  Snider.  From 
a  judgment  for  plaintlS,  defendant  appeals. 
Affirmed. 

J.  R.  Leppo,  of  Santa  Rosa,  and  BI  M.  Nor- 
ton, of  Healdsburg,  for  appellant.  Jesse  W. 
Lihenthal  and  Albert  Raymond,  both  of  San 
Francisco,  and  T.  J.  Geary,  of  Sante  Rosa 
(Lilienthal,  McKinstry  ^  Raymond,  of  San 
Francisco,  of  counsel),  for  respondent. 

PER  CURIAM.  This  U  an  action  to  con- 
demn lands  for  a  right  of  way  for  tbe  plaintiff's 
railroad.  Judgment  was  given  for  the  plaintiff, 
and  the  defendant  appeals  therefrom.  The 
cause  was  submitted  upon  the  arguments  made 
and  the  briefs  filed  in  the  case  of  Northwestern 
Pacific  Railroad  Co.  v.  Lambert  (S.  F.  No. 
6514)  137  Pac  1116 ;  the  questions  involved  In 
the  two  causes  being  practically  the  same.  In 
tbe  cause  mentioned  an  opinion  has  been  filed 
affirming  the  judgment  For  the  reasons  stat- 
ed in  that  opinion,  the  judgment  in  this  cause 
is  affirmed. 


PACIFIC  TELEPHONE  Se  TELEGRAPH 

CO.  V.  BSHLEMAN  et  aL    (S.  F.  6409.) 

(Supreme  Court  of  California.    Dec.  20,  1913.) 

1.  Telbosaphs  and  Telbphorbs  ({  28*)  — 
Regulation  by  Cohhission— Review— jit- 
DiciAL  Acts. 

Under  Const  art  12,  {  22,  providing  that 
the  Railroad  Commission  may  hear  and  deter- 
mine complaints  against  railroad  and  other 
traasportation  companies,  issue  subpoenas  and 
all  necessary  process,  and  send  for  persons  and 
papers,  administer  oatiis,  take  testimony,  and 
punish  for  contempt,  and  Public  Utilities  Act 
(St  [Ei.  Sess.]  1011,  p.  18),  the  Commission, 
in  acting  on  the  petition  of  a  tdephone  com- 
pany for  an  order  to  compel  another  telephone 
company  to  permit  a  physical  connection  be- 
tween its  telephone  lines  and  the  Hues  of  the 
petitioner,  acted  judicially. 

(Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  U  16,  17;  Dec 
Dig.  i  28.*] 

2.  Railboadb  (I  9*)- Railroad  Ooumission- 
Review  by  Cotjbts. 

Under  Const  art  12,  S  22,  providimg  that 
no  provision  of  the  Constitution  shaU  be  con- 
strued as  a  limitation  upon  the  authority  of  the 
Legislature  to  confer  upon  the  Railroad  Com- 
mission additional  powers  sf  the  same  kmd, 
or  different  from  those  conferred  therein,  not 
inconsistent  with  those  conferred  upon  the  Com- 
mission by  the  Constitution,  and  that  the  au- 
thority of  the  Legislature  to  confer  such  addi- 
tional powers  is  plenary  and  unlimited  by  any 
provision  of  the  Constitution,  and  section  23 
also  providing  that  the  right  of  the  Legislature 
to  confer  powers  upon  such  Commission  respect- 
ing public  utilities  is  plenary  and  unlimited, 
and  that  nothing  therein  shall  be  construed  as 
a  limitation  upon  any  power  conferred  on  the 
Commission  by  any  provision  of  the  Constitu- 
tion and  PubUc  Utilities  Act  (St  [Ex.  Sesa] 
1911,  p.  65)  S  67,  providing  that  no  court  of 
the  state  except  the  Supreme  Court  to  the 
extent  therein  specified,  shall  have  jurisdiction 
to  review,  reverse,  correct,  or  annul  any  order 
or  decision  of  tbe  Commission,  or  to  suspend 
or  delay  the  execution  or  operation  thereof,  or 
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to  enjoin,  restrain,  or  Interfere  with  the  Com- 
mission in  the  performance  of  its  official  da- 
ties,  no  court  other  than  the  Supreme  Court, 
and  the  Supreme  Court  only  to  the  extent 
therein  specified,  may  review  or  otherwise  con- 
trol the  action  of  the  Commission,  as  the  Leg- 
islature had  power  to  limit  the  jurisdiction  of 
the  courts  in  this  respect. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  {{  12-19;    Dec.  Dig.  i  9.*] 

3.  Baiiaoads  ({  9*)— Bailboad  ComasBioN— 

POWEBB. 

Under  such  provisions  of  the  Constitution 
the  Legislature  may,  subject  only  to  the  provl- 
sioDs  of  the  federal  Constitution,  confer  on  the 
Bailroad  Commission  any  powers  cognate  and 
germane  to  the  subject  of  regulation  and  con- 
trol of  public  utilities,  and  the  legality  of  such 
powers  as  the  Legislature  has  or  may  confer 
upon  the  Commission  may  not  lie  questioned  un- 
der the  state  Constitution. 

[Ed.  Mote. — For  other  cases,  see  Bailroads, 
Cent  Dig.  H  12-1»;    Vic  Dig.  i  9.»] 

4.  EiaNERT  DOUAIN  (§  2*)— Beouiation  bt 
CovuissioN— Necessity  of  Compensation. 

An  order  of  the  Bailroad  Commission,  re- 
quiring a  telephone  company  having  both  long- 
distance and  local  lines  to  permit  a  physical 
connection  to  be  made  l>etween  its  long-distance 
lines  and  the  local  lines  of  companies  competing 
with  it  locally,  with  no  provision  for  compensa- 
tion being  first  made,  the  only  compensation 
provided  for  being  an  apportionment  of  tolls, 
constitutes  a  taking  of  such  company's  property 
without  compensation,  in  violation  of  the  fed- 
eral Constitution ;  such  order  being  an  exercise 
of  the  power  of  eminent  domain  and  not  of  the 
police  power. 

[E!d.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {J  3-12;    Dec.  Dig.  I  2.*] 

Angellotti,  J.,  dissenting  in  part 

In  Bank.  Application  by  the  Padflc  Tele- 
phone &  Telegraph  Company  for  a  writ  of  re- 
view against  John  E.^Bshleman  and  others, 
as  members  and  constituting  the  Bailroad 
Commission  of  the  State  of  California.  Or- 
der of  the  Commission  annulled. 

H.  D.  Pillsbnry,  of  San  Francisco,  and  Hunt 
Chipley,  of  Atlanta,  Ga.  (Plllsbury,  Madison  & 
Sutro,  of  San  Francisco,  of  counsel),  for  peti- 
tioner. Max  Thelen.  of  San  Francisco,  for 
respondent  Ralph  C.  Harrison,  of  San  Fran- 
cisco, and  H.  P.  Andrews,  of  Bed  Bluff,  Amid 
Curiae. 

HBNSHAW,  J.  The  Tehama  County  Tele- 
phone Company  and  the  Glenn  County  Tel- 
ephone Company  lodged  with  the  Bailroad 
Commission  separate  petitions  or  complaints, 
seeliiing  orders  of  the  Bailroad  Commission 
compelling  the  Padflc  Telephone  &  Tele- 
graph Company  to  permit  a  physical  connec- 
tion or  physical  connections  to  be  made  be- 
tween Its  telephone  lines  and  the  lines  of  the 
complaining  companies.  The  proceedings  were 
consolidated,  and,  after  hearing,  the  Bail- 
road Commission  made  certain  findings,  up- 
on wUch  was  based  its  order  in  accordance 
with  the  prayers  of  the  petitioners.  The  Te- 
hama County  Telephone  Company  may  be  de- 
scribed as  a  telephone  company  doing  a  local 
business  in  the  county  of  Tehama.     In  like 


manner  the  Glenn  Goimty  Telephone  Compa- 
ny la  engaged  in  the  same  bnsineBS  In  the 
county  of  Glenn.  The  Padflc  Telephone  k 
Telegraph  Company  does  a  similar  local  bnsi- 
nesa  In  each  of  those  connttes,  and  in  addi- 
tion thereto  conducts  a  long-distance  busi- 
ness, readilng  into  many,  if  not  aU,  of  the 
counties  of  the  8tat&  The  order  of  the  Bail- 
road Commission  gives  to  the  Teiiama  Coun- 
ty Telephone  Company  and  the  Glenn  Coun- 
ty Telephone  Company  and  tbdx  snlMcribera 
the  ose  of  all  the  extended  long  distance  serv- 
ice maintained  by  the  Padflc  Telephone  k 
Telegraph  Company  witliln  the  state  of  Cali- 
fornia, excepting  therefrom  an  interchange 
for  use  of  the  Padflc  Company's  lines  be- 
tween the  two  counties  of  Tehtama  and 
Glenn;  the  petitioning  companies  between 
themselves  having  established  sach  oommii- 
nlcation. 

In  conformity  with  .the  provisions  of  sec- 
tion 67  of  the  PnbUc  Utilities  Act  (St  (Ex. 
Sess.]  1911,  p.  65)  the  Padflc  Telephone  & 
Telegraph  Company  made  application  to  this 
court  for  a  writ  of  review.  Hon.  Ralph  C. 
Harrison,  as  amicus  curis,  filed  a  brief  pre- 
senting to  the  attention  of  this  court  consti- 
tutional questions  touching,  not  only  its  own 
jurisdiction  in  the  matter,  bnt  as  well  the 
jurisdiction  of  the  superior  court.  Those 
questions  demand  flrst  consideration,  not 
alone  from  their  gravity,  bat  because  their 
determination,  the  one  way  or  the  other,  will 
greatly  limit  or  enlarge  the  scope  of  the  in- 
quiry now  before  us.  The  argument  of  the 
learned  friend  of  the  court  may  be  thus 
epitomized:  Artide  6  of  the  Constitution 
of  the  state  vests  Jndldal  power  in  cer- 
tain designated  tribunals,  and  apportions  the 
exercise  of  the  jndldal  power  between  and 
amongst  them.  Section  4  of  this  article 
gives  to  the  Supreme  Court  certain  appe- 
late jurisdiction  and  original  Jurisdiction  to 
issue  named  writs,  Indndlng  the  writ  of  cer- 
tiorari or  review.  Section  6  of  the  same  ar- 
ticle confers  upon  the  superior  conrt  origi- 
nal jurisdiction  of  great  extent.  In  fact,  and 
generally  speaking,  over  all  matters  .of  con- 
8eq.nence  in  law  and  at  equity  involving  the 
enforcement  of  public  or  private  rights  or  the 
redress  of  public  or  private  wrongs.  Next, 
BO  proceeds  the  argument,  It  is  to  be  remem- 
bered that  the  jurisdiction  thus  conferred  up- 
on these  judicial  tribunals  Is  not  subject  to 
legislative  control ;  that  Is  to  say,  that  ju- 
risdiction cannot  be  either  enlarged  or  cur- 
tailed. "It  is  a  well-recognized  prindple  that 
where  the  judicial  power  of  courts,  eltittf 
original  or  appellate,  is  flxed  by  consUtation- 
al  provisions,  the  Legislature  cannot  either 
Umlt  or  extend  that  jurisdiction."  Chinn  ,v. 
Superior  Court,  156  CaL  478,  106  Pac.  580; 
Marbury  v.  Madison,  1  Crandi,  187,  2  L.  Ed. 
60.  It  is  then  pointed  out  that  at  the  time  of 
the  adoption  of  the  present  Constitution  the 
writ  of  certiorari  had  a  limited  and  well-nn- 
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derstood  scope,  defined  by  sections  1068  and 
1074  of  the  Code  of  CMl  Procedure,  and  Illus- 
trated and  expounded  In  conformity  with 
these  sections  by  many  decisions  of  this  court 
The  availability  of  its  employment  and  the 
limitations  of  its  scope  may  be  thus  summa- 
rized: (1)  It  la  a  writ  Issued  by  a  superior 
Judicial  tribunal  to  an  Inferior  officer  or  tri- 
bunal exercising  Judicial  functions,  and  the 
proceeding  sought  to  ,be  brought  up  for  re- 
Tiew  must  in  Its  nature  be  a  Judicial  pro- 
ceeding; (2)  to  Justify  its  issuance  by  a  su- 
perior tribunal  It  must  appear  that  the  appli- 
cant for  it  has  .no  other  plain,  speedy,  and 
adequate  remedy ;  (3)  when  Issued,  the  su- 
perior tribunal  reviews  the  action  of  the  In- 
ferior officer  or  tribunal  only  to  the  extent  of 
determining  whether  the  inferior  board  .or 
tribunal  has  exceeded  its  Jurisdiction.  Peo- 
ple V.  Bush,  40  Cal.  346 ;  Qulnchard  v.  Board 
of  Trustees,  113  Cal.  664,  45  Pac.  856 ;  Cook 
V.  avil  Service,  160  .Cal.  589,  117  Pac.  663. 
Thus  in  C  P.  R.  R.  Co.  v.  Placer  County,  46 
Cal.  671,  It  is  said:  "A  writ  of  certiorari  is 
not  the  appropriate  proceeding  for  the  cor- 
rection ,  of  mere  errors  of  Judgment,  in  re- 
spect either  to  the  facts  or  the  law  of  the 
case,  in  determining  questions  within  the  Ju- 
risdiction of  the  board."  In  Sherer  v.  Supe- 
rior Court,  96  Cal.  654,  31  Pac. 565,  it  is  said 
iliat:  "It  must  be  deemed  to  be  the  settled 
law  of  this  state  that  the  writ  of  certiorari 
brings  up  for  review  but  one  question,  .and 
that  Is,  whether  the  inferior  tribunal  or 
court  exceeded  its  Jurisdiction."  And  in 
Spring  Valley  Water  Co.  v.  Bryant,  52  Cal. 
138,  this  court  declared:  "The  resolution  and 
ordinance  sought  to  be  annulled  *  *  * 
may  be  obnoxious  to  the  criticism  that  they 
were  attempts  to  deprive  the  corporation  of 
its  rights  and  property  without  due  process 
of  law,  and  violative  of  constitutional  princi- 
ples; but  neither  this,  nor  the  circumstance 
that  they  were  not  authorized  by  the  dty 
<Aarter  to  pass  them,  can  Justify  a  review  of 
the  action  of  the  board  and  mayor  .by  cer- 
tiorari." And,  finally,  the  indisputable  prop- 
osition is  advanced  that  the  Legislature  can- 
not enlarge  the  scope  of  any  writ  named  in 
the  Constitution  beyond  that,  whlph  it  had  at 
the  time  the  Constitution  was  adopted.  Cam- 
ron  V.  Kenfield,  57  Cal.  550.      <« 

Such  being  the  law,  it  is  argued  that  the 
conclusion  is  irresistible  that  the ,  Legisla- 
ture's attempt  to  enlarge  the  purview  of  the 
writ  of  certiorari  when,  in  section  67  of  the 
Public  Utilities  Act,  it  declares  that  "the  re- 
view shall  not.be  extended  further  than  to 
determine  whether  the  Commission  has  regu- 
larly pursued  its  authority,  including  a  de- 
termination of  whether  the  order  or  decision 
under  review  violates  any  right  of  the  peti- 
tioner under  the  Constitution  of  the  United 
States  or  of  the  state  of  California,"  is  null 
and  void,  and  that  the  attempt  of  the  Legis- 
lature to  confer  upon  the  Supreme  Court  the 
power  to  include  in  its  determination  under 
the  writ  of  review  the  question  of  the  viola- 
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tlon  of  constitutional  rights  is  nugatory  and 
in  direct  violation  of  the  principle  of  the  de- 
cision of  Spring  Valley, Water  Co.  v.  Bryant, 
supra.  Next  it  is  insisted  that  the  attempt 
to  confer  exclusive  Jurisdiction  upon  the  Su- 
preme Court  to  review  the  proceedings  of  the 
Railroad  Commission,  to  the  impairment  of 
the  general  Jurisdiction  of  the  superior  court 
is  itself  violative  of  the  Constitution,  in  that 
it  is  a  pltyin  legislative  attempt  to  curtail  the 
Jurisdiction  vested  in  the  superior  court  by 
the  Constitution.  The  language  of  the  legis- 
lative act  in  this  regard  is  that,  "No  court  of 
this  state  (except  the  Supreme  Court  to  the 
extent  herein  specified)  shall  have  Jurisdic- 
tion to  review,  reverse,  correct  or  annul  any 
order  or  decision  of  the  Commission  or  to 
suspend  or  delay  the  execution  or  operation 
thereof,  or  to  enjoin,  restrain  or  interfere 
with  the  Commission  in  the  performance  of 
Its  official  duties."  PubUc  UtiUties  Act,  S 
67;  Stats.  Ex.  Sess.  1011,  p.  55.  Therefore, 
concludes  the  argument  of  the  learned  friend 
of  the  court,  it  Is  conceded  that  this  court 
has  the  constitutional  power  to  Issue  a  writ 
of  review.  In  the  case  at  bar,  admitting  that 
the  Railroad  Commission  in  the  matter  in 
question  was  exercising  Judicial  functions, 
this  court's  consideration  is  limited  to  the 
single  proposition  whether  or  not  the  Com- 
mlgsinijhas  exceeded  Its  3urlsdletiorir"oi; 
what  IsThe  same  thlng"TiroHier~wdras,  "has 
regularly jursued  Its  authority";  that  this 
courTwlil  notpunder  llie^wrlf,  undertake  to 
determine  whether  constitutional  rights  have 
been  violated  or  other  errors  have  been  com- 
mitted, but  must  leave  those  questions  to  the 
superior  court  which,*  under  the  Constitution, 
has  authority  to  determine  them  under  prop- 
er application  to  enjoin  the  enforcement  of 
the  order  complained  of,  add  that  It  is  the 
manifest  duty  of  this  court  so  to  bold  and  to 
declare. 

[1]  A  minor  branch  or  corollary  of  the 
main  argument  upon  these  Jurisdictional 
questions  rests  upon  the  proposition  that  In 
the  matter  here  under  review  the  Railroad 
Commission  was  not  exercising  Judicial  func- 
tions, but  that  Its  acts  were  purely  legislative 
or  legislative  administrative.  As  the  Public 
UtiUties  Act  Is  here  for  the  first  time  before 
this  court,  as  the  question  Is  thus  fairly  with- 
in this  case,  and  as  to  ignore  it  is  but  to  ne- 
cessitate its  consideration  in  subsequent  litiga- 
tion, it  Is  proper  to  say  that  we  hold  the  pow- 
«ps  and  functions  of  the  Railroad  Commission 
In  many  instances,  and  in  the  present  one,  to 
be  of  a  highly  Judicial  nature.  That  Judicial 
powers  were  with  deliberation  vested  in  the 
Commission  the  language  of  the  Constitution 
and  of  the  legislative  enactments  following 
the  Constitution  leave  no  doubt  Thus  the 
Constitution  Itself  declares:  "The  Commis- 
sion shall  have  the  further  power  •  *  » 
to  hear  and  determine  complaints  against 
railroad  and  other  transportation  companies ; 
to  Issue  subpoenas  and  all  necessary  process 
and  send  for  persons  and  papers;   and  the 
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Commission  and  each  of  the  commissioners 
sliall  have  the  power  to  administer  oaths, 
take  testimony  and  punish  for  contempt  In 
the  same  manner  and  to  the  same  extent  as 
courts  of  record."  Section  22,  art  12.  While, 
without  quoting,  a  reading  of  sections  22  and 
23  of  article  12  of  the  Constitution  and  of 
sections  53  to  81  of  the  Public  UtiUtles  Act 
will  establish  beyond  doubt  that  the  Railroad 
Commission  is  empowered  to  sit,  and  in  the 
performance  of  its  most  important  duties  must 
sit,  as  a  tribunal  exercising  judicial  functions 
of  great  moment  It  may  be  said  that  the 
final  order  of  the  Commission  in  many  In- 
stances is  legislative  administrative  in  char- 
acter, but  none  the  less  the  ordained  proce- 
dure by  which  this  result  is  to  be  reached, 
the  determination  of  controverted  facts  be- 
tween private  litigants  and  disputants,  and 
the  decision  upon  these  controverted  mat- 
ters, are  strictly  Judicial.  Robinson  v.  Sacra- 
mento, 16  Cal.  208;  Imj)erlal  Water  Co.  v. 
Board  of  Supervisors,  162  Cal.  14,  120  Pac. 
780. 

The  answer  of  the  Commission  insists  that 
certiorari  is  not  only  a  proper  remedy,  but  is 
the  sole  remedy  provided  by  law.  It  points 
out  that  in  other  Jurisdictions,  as  in  New 
York  (Steward  v.  R.  R.  Commissioners,  160 
N.  Y.  202,  54  N.  B.  697),  the  writ  of  certiorari 
has  been  employed  "to  correct  errors  of  law 
affecting  property  rights."  But  these  ded- 
slona,  showing  a  broader  use  of  the  writ  In 
other  Jurisdictions,  can  have  no  pertinency  to 
the  consideration  of  the  laws  of  this  state 
where  the  writ  has  never  been  used  with 
such  latitude,  and  wh«re  its  use,  defined  by 
our  very  statutes,  is  restricted  to  questions 
of  Jurisdiction  alone.  To  the  argument  that 
section  67  of  the  Public  UtiUtles  Act  in  pro- 
viding for  a  writ  of  certiorari  before  this  I 
court  has  unconstitutionally  enlarged  the 
scope  of  the  writ  by  including  within  it  "a 
determination  of  whether  the  order  or  deci- 
sion under  review  violates  any  right  of  the 
petitioner  under  the  Constitution  of  the  Unit- 
ed States  or  of  the  state  of  California,"  re- 
spondent makes  answer  that  this  was  not  the 
legislative  intent,  for  if  the  Legislature  had 
intended  to  add  to  the  function  of  the  writ 
of  review.  It  would  have  said,  "and  also  a  de- 
termination," or  "in  addition  thereto  a  deter- 
mination," etc.  But  in  consideration  of  the 
fact  that  the  proceeding,  and  the  only  pro- 
ceeding, as  defined  by  the  legislative  enact- 
ment under  which  the  action  of  the  Railroad 
Commission  can  be  considered  at  all,  is  under 
this  writ  of  review,  and  as  under  the  constitu- 
tional writ  of  review  only  the  question  of  ex- 
cess of  Jurisdiction  can  be  considered,  and  as 
under  the  writ  of  review  provided  for  by  sec- 
tion 67  much  more  than  this  is  to  be  consider- 
ed, it  is  not  a  satisfying  answer  to  say  that 
the  Legislature  did  not  mean  to  broaden  its 
scope  when  by  apt  and  precise  language  it  ac- 
tually has  broadened  its  scope.  As  was  said 
by  this  court  in  Camron  v.  Kenfield,  57  Cal. 
554:   "The  new  Constitution  was  framed  in 


view  of  the  constmction  of  the  language  used 
in  the  former  Constitution,  unanimously  con- 
curred in  by  the  members  of  the  highest 
tribunals  of  the  state.  Yet  the  framers  of 
the  present  Constitution  repeated  the  words 
employed  in  the  former.  We  are  forced  to 
the  conclusion  that  they  used  these  words  in 
the  sense  which  had  l>een  attributed  to  them 
by  the  Supreme  Court"  It  matters  not,  there- 
fore, that  the  Legislature  used  the  word 
"including,"  and  might  have  used  the  words, 
"and  also"  or  "in  addition  thereto."  The  le- 
gal effect  Is  necessarily  the  same  in  each 
instance,  and  that  effectla  tn  hrnaden  h^»Yond 
all  former  deflnUlonSjjaiilnk^^^andJd^^oM 
In  jhls,  state  the -scopejofjiie^rit  ofrgs^wT 
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gwrl! 

To  the  argument  of  the  uncoMl 
of  the  act  in  curtailing  the  Jurisdiction  and 
powers  of  the  superior  court  which  Jurisdic- 
tion and  powers  themselves  have  their  origin 
in  the  Constitution,  the  sole  answer  made  la 
that  because  this  court  has  the  power  to  issue 
a  writ  of  review  and  in  this  case  tias  done  so, 
the  question  here  is  a  moot  question  and  will 
be  met  when  it  properly  arises.  This  re- 
sponse, too,  fails  of  completeness  in  view  of 
the  fact,  as  above  pointed  out,  that  the  prop- 
osition presented  is  one  strictly  wlfhin  the 
case,  and  that  proposition  is  that,  in  the  per- 
formance of  its  duties,  it  Is  compulsory  on 
this  court  to  declare  what  scope  pertains  to 
the  writ  of  review  which  It  has  issued,  and 
if  It  shall  hold  that  Ite  inquiry  is  limited  to 
the  question  of  Jurisdiction  alone,  it  must 
further  declare  whether  or  no  the  superior 
courts  of  the  state  are  open  to  the  redress  of 
asserted  wrongs  which  this  court  is  incapable 
of  correcting.  <  In  short  it  must  declare 
whether  the  doors  of  the  superior  court  are 
closed  to  petitioners  of  this  class,  and  whether 
the  Constitution  and  laws  of  this  state  leave 
an  applicant  for  Justice  under  such  circum- 
stances to  the  limited  relief  which  this  court 
may  grant 

The  questions  thus  presented  are  of  great 
public  moment  and  of  equal  private  conse- 
quence. The  answer  to  them  should  not  be 
postponed  or  evaded.  The  demand  is  imme- 
diate and  insistent  for  their  careful  consider- 
ation and  complete  solution.  In  this  consid- 
eration the  first  established  fact  Is  that  sec- 
tion 67  of  the  PubUc  Utilities  Act  does,  in  vio- 
lation of  all  precedent  and  decision,  seek  to 
enlarge  the  purview  of  the  writ  of  review. 
If  the  Legislature  has  done  this  without  sanc- 
tion of  the  Constitution,  it  would  result  mere- 
ly in  compelling  a  declaration  from  this  court 
that  the  legislative  attempt  was  unwarranted, 
and  that  the  writ  of  review  must  remain  as 
defined  at  the  time  the  Constitution  was 
adopted.  The  second  fact,  which  cannot  be 
blinked  and  must  be  faced,  is  that  the  Legis- 
lature has  with  deliberation  restricted  and 
curtailed  the  Jurisdiction  vested  in  the  supe- 
rior courts  of  this  state  by  the  Constitution. 
And  upon  this  but  one  thing  can  be  said.  If 
there  be  not  in  the  Constitution  itself  warrant 
and  power  to  the  Legislature  to  do  this  thing. 
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its  effort  must  be  declared  Illegal.  Onr  in- 
quiry Is  thus  immediately  brought  to  the 
constitational  amendments  upon  the  author- 
ity of  which  the  Public  UtllltleB  Act  was 
adopted. 

[2,  3]  Article  12  of  the  Constitution  rela^ 
Ing  to  corporations  was,  upon  October  10, 
1911,  amended  by  the  people  of  the  state  in 
Important  particulars.  A  constitutional  body 
known  as  the  Railroad  Commission  was  cre- 
ated. The  appointment  of  the  members  by 
the  CSoTemor  and  their  terms  of  office  were 
provided  for. 

Upon  this  Commission  was  conferred  spec- 
ified powers  in  the  establishment  of  rates  and 
charges  for  transportation  companies.  This 
was  done  by  section  22  of  article  12,  which 
further  declared  as  follows:  "No  provision  of 
this  Constitution  shall  be  construed  as  a  limi- 
tation upon  the  authority  of  the  Legislature 
to  confer  upon  the  Railroad  Commission  ad- 
ditional powers  of  the  same  kind  or  different 
from  those  conferred  herein  which  are  not  in- 
consistent with  the  powers  conferred  upon 
the  Railroad  Commission  in  this  Constitution, 
and  the  authority  of  the  Legislature  to  con- 
fer such  additional  powers  is  expressly  de- 
clared to  be  plenary  and  unlimited  by  any 
provlsdon  of  this  Constitution."  Section  23  of 
the  same  article  defined  "public  utllitleB,'' 
and  brought  all  such  ntllities  under  the  con- 
trol of  the  Railroad  Commission.  Section  23 
then  declared:  "The  Railroad  Commission 
shall  have  and  exercise  such  power  and  Juris- 
diction to  supervise  and  regulate  public  utlU- 
ties,  in  the  state  of  California,  and  to  fix  the 
rates  to  be  cliaiged  for  commodities  furnish- 
ed, or  services  rendered  by  public  utilities  as 
shall  be  conferred  upon  it  by  the  Legislature, 
and  the  right  of  the  Legislature  to  confer 
powers  upon  the  Railroad  Commission  re- 
specting public  utilities  is  hereby  declared  to 
be  plenary  and  to  be  unlimited  by  any  provi- 
sion of  this  Constitution.  •  •  *  Nothing 
In  this  section  shall  l>e  construed  as  a  limita- 
tion upon  any  power  conferred  upon  the 
Railroad  Commission  by  any  provision  of  this 
Constitution  now  existing  or  adopted  concur- 
rently herewith." 

Pursuant  to  this  grant  of  power  by  the 
Constitution  to  the  Legislature,  the  Public 
Utilities  Act  was  passed  and  adopted.  The 
act  is  altogether  too  long  to  be  set  forth  in 
extenso,  but,  summarized,  it  provides  for  the 
organization  of  the  Commission,  confers  up- 
on it  large  powers  of  control  over  all  public 
utilities,  prescribes  heavy  penalties  in  the 
way  of  fines  npon  public  utilities  violating 
the  orders  of  the  Commission,  and  declares 
guilty  of  a  misdemeanor  the  person  who  so 
violates  or  aids  in  violating  an  order,  with 
punishment  fixed  by  a  fine  not  exceeding 
$1,000,  by  imprisonment  not  exceeding  one 
year,  or  by  both.  Power  to  punish  for  con- 
tempt is  likewise  conferred,  and  the  act  con- 
tains a  legislative  declaration  as  follows: 
"It  any  section,  subsection,  sentence,  clause 


or  phrase  of  this  act  is  for  any  rep'jon  held  to 
be  unconstitutional,  such  decision  stall  not 
affect  the  validity  of  the  remaining  portions 
of  this  act  The  Legislature  hereby  declares 
that  it  would  have  passed  this  act,  and  each 
section,  subsection,  sentence,  clause  and 
phrase  thereof,  irrespective  of  the  fact  that 
any  one  or  more  other  sections,  subsections, 
sentences,  clauses  or  phrases  be  declared  un- 
constltutionaL" 

Two  constructions  of  the  constitutional 
provisions  above  quoted  have  been  presented 
to  the  consideration  of  the  court  First,  tliat 
the  Constitution  itself  lias  designedly  con- 
fered  upon  the  Legislature  the  fullest  possi- 
ble powers  to  legislate  concerning  public  util- 
ities through  the  board  of  railroad  commis- 
alonera ;  that  it  was  designed  that  upon  the 
board  of  railroad  commissioners  should  be 
conferred  whatsoever  powera  the  Legislature 
saw  fit,  and  that  nothing  In  any  other  provi- 
sions of  the  Constitution  should  hamper  the 
Legislature  in  so  doing;  that  the  board  of 
railroad  commissioners  Itself  was  especially 
exempted  from  the  operation  of  the  recall,  to 
the  end  that  it  might  exerdse  such  powera  as 
the  Legislature  might  confer  upon  it  without 
possible  embarrassment;  tliat  the  Railroad 
Commission  dlffera  from  all  other  officera  of 
the  state  in  tliat  the  Legislature  alone,  and 
not  the  people,  is  authorized  to  unseat  any  of 
its  membera  (Const  art  12,  {  22) ;  that  this 
constitutional  meaning  is  precisely  and  aptly 
evidenced  by  section  22,  when  it  declares  that 
"no  provision  of  this  Constitution  shall  be 
construed  as  a  limitation  upon  the  authority 
of  the  Legislature  to  confer  upon  the  Railroad 
Commission  additional  powera  of  the  same 
kind  or  different  from  those  conferred  herein 
which  are  not  inconsistent  with  the  powers 
conferred";  that  there  is  the  fullest  possible 
grant  of  authority,  to  confer  all  kinds  of  addi- 
tional powers,  with  the  sole  limitation  that 
whatever  additional  powers  may  be  vested  by 
the  Legislature  in  the  Commission  shall  not  be 
inconsistent  with  the  constitutional  powera 
conferred;  that  this  means,  and  can  only 
mean,  that  the  Legislature  may  not  curtail  any 
of  the  powera  vested  by  the  Constitution  in  the 
Railroad  Commission,  but  that  the  legislative 
authority,  to  confer  any  kind  of  additional 
power  is,  and  is  expressly  declared  to  be, 
"plenary  and  unlimited  by  any  provision  of 
this  Constitution";  further,  that  the  people 
in  enacting  these  constitutional  amendments 
designedly  and  deliberately  did  this  thing,  to 
the  end  that  the  Railroad  Commission  thus 
constituted  should  have  its  labora  unvexed 
and  their  results  untrammeled  by  the  courts 
of  the  state;  tliat  the  Legislature  itself 
adopted  this  view  in  the  PnbUc  UtlUties  Act 
which  was  framed  with  much  care,  and 
passed  with  due  deliberation;  ttiat  this  is 
shown  in  many  passages  of  the  act  Itself,  not 
alone  in  that  which  deprives  the  superior 
courts  of  their  constitutional  Jurisdiction,  but 
as  well  in  tliat  which  deprives  this  court  of 
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a  Jurisdiction  whlcb  ofberwise  it  wonld  hare. 
For  It  has  unlrersally  been  held  by  all  conrts, 
and  specifically  by  the  Supreme  Conrt  of  the 
United  States  In  reviewing  the  orders  of  the 
Interstate  Commerce  Commission — a  kindred 
board  to  our  Railroad  Commission — that  the 
question  of  discrimination  and  reasonable- 
ness is  always  subject  to  Judicial  review.  I. 
C.  C.  V.  N.  P.  B.  R.  Co.,  222  U.  S.  641,  32  Sup. 
Ct.  108,  56  L.  Ed.  308.  Our  Public  TJtlUtles 
Act  in  terms  declares  that  the  determination 
of  the  Commission  shall  not  be  open  to  review 
upon  the  subject  of  "reasonableness  and  dis- 
crimination." When  the  Legislature  vested 
in  this  court  alone  this  limited  power  of  re- 
view, and  Included  therein  the  duty  by  ttils 
court  to  determine  whether  a  petitioner's  con- 
stitutional rights  were  violated.  It  meant,  so 
far  as  the  Constitution  of  the  state  is  con- 
cerned, only  those  constitutional  rights  of 
which  the  petitioner  had  not  been  deprived 
by  legislative  enactment.  While,  so  far  as 
the  Constitution  of  the  United  States  is  con- 
cerned, it  being  a  law  paramount  in  dignity 
and  force  even  to  tlie  state  Constitution,  the 
state,  not  having  the  power  to  deny  a  peti- 
tioner the  protection  of  the  Constitution  of 
the  United  States,  simply  made  recognition 
of  that  fact 

This  view  is  certainly  borne  out  by  the  lan- 
guage of  the  Constitution  itself,  by  the  action 
of  the  Legislature  under  it,  and  by  the  posi- 
tion taken  by  Mr.  Thelen,  a  member  of  and 
representing  the  Railroad  Commission,  at  the 
oral  argument  The  grant  of  power  to  the 
JLiCglslature  being  that  it  may  confer  upon  the 
Railroad  Commission  any  additional  power 
that  it  sees  fit  the  limitation  upon  this  grant 
being  merely  ttiat  the  powers  shall  not  be  in- 
contiitcnt  with  those  conferred  by  the  Con- 
stitution itself,  the  declaration  of  the  Consti- 
tution being  that  the  Legislature's  power  Is 
plenary  and  unlimited,  it  necessarily  and 
conclusively  follows  that  the  Legislature  may 
confer  upon  the  Railroad  Commission  in  the 
matter  of  the  management  and  control  of 
public  utilities,  in  the  making  of  its  orders 
and  decrees,  in  the  punishment  for  the  viola- 
tion of  its  orders  and  decrees  (all  of  which 
subject-matters  are  cognate  and  germane  to 
and. not  Inconsistent  with  the  constitutional 
powers  conferred)  whatsoever  authority  It 
may  see  fit,  and  that  that  authority  may  be 
exercised  without  the  slightest  restraint;  ev- 
ery constitutional  protection  and  guaranty, 
civil  and  criminal,  which  the  Constitution  has 
accorded  to  all  other  kinds  of  property  and 
the  owners  thereof,  are  or  may  be  denied  to 
this  class  of  property  and  its  owners. 

That  this  was  the  view  of  the  law  to  wlilch 
the  respondent  inclined  at  the  oral  argument 
is  manifest  from  the  inquiries  put  by  the  Jus- 
tices of  ttiis  court  and  by  the  answers  there- 
to.   Thus,  the  CHIEF  JUSTICE  said: 

"I  don't  think  there  Is  any  more  important 
question  In  this  case  than  the  question  wheth- 
er there  is  anything  in  any  provision  of  the 


Constitutioa  of  this  state  vrfd&i  limits  the 
power  of  the  Legislature  to  confer  powers 
upon  the  Railroad  Commission,  and,  if  there 
is  any  limitation,  I  would  like  Mr.  Thelen 
himself,  as  a  member  and  representative  of 
the  board  of  commissioners,  to  state  where  he 
thinks  that  limitation  is — if  there  is  any  pro- 
vision of  the  state  Constitution  of  California 
to  wttlch  the  powers  conferred  by  this  act  are 
in  opposition." 

"Mr.  Thelen:  No.  It  seems  to  me — my 
own  personal  view  Is  they  are  absolutely 
clear." 

Again: 

"Mr.  Thelen:  I  think  the  Constitution  has 
given  to  the  Legislature  every  possible  an- 
thority  on  this  question. 

"Mr.  Justice  HENSHAW:  It  would  seem 
the  sole  recourse  is  the  federal  Constitution. 
.  "Mr.  Thelen:  That  is  my  point  •  »  • 
My  view  is  that  the  Legislature  has  the  rigbt 
irrespective  of  other  provisions  of  the  Con- 
stitution of  this  state,  to  confer  i>ower  upon 
the  Commission,  •  •  •  subject  to  the  fed- 
eral Constitution." 

The  second  construction  of  these  constitu- 
tional provisions  is  one  which  would  limit 
the  power  which  the  Constitution  authorizes 
the  Legislature  to  confer  upon  the  Railroad 
Commission  strictly  to  the  matter  of  "su- 
pervising and  regulating"  pubUc  utilities. 
Thus  all  "additional  and  dilferent"  powers 
which  the  Legislature  is  authorized  to  con- 
fer upon  the  Commission  must  be  powers 
within  tbia  defined  and  circumscribed  limit 
The  learned  attorney  for  the  Railroad  Com- 
mission in  his  printed  brief  recedes  from  the 
position  which  he  took  upon  oral  argument 
and  contends  for  this  latter  constmction, 
basing  his  contention  upon  "farther  study 
of  the  section  and  conference  with  some  of 
the  men  who  drew  the  section,  and  who  were 
instrumental  in  having  it  submitted  to  the 
Legislature  and  having  it  adopted  by  the 
people  of  the  state."  But  this  court  in  con- 
struing a  constitutional  enactment  Is  limited 
to  the  language  of  the  enactment  Itself.  In 
this  instance,  as  in  all  others,  we  may  not 
be  governed  by  what  the  tramers  of  the 
amendments  meant  to  say.  We  are  of  neces- 
sity controlled  by  what  they  did  say.  But, 
so  far  as  respondent  is  concerned,  the  con- 
cession yields  too  much,  for,  under  the  first 
view,  the  Legislature,  acting  in  the  matter 
without  any  constitutional  restraint  was  per- 
fectly Justified  in  conferring  any  powers  that 
it  saw  fit  upon  the  Railroad  Commission.  It 
could  have  declared  that  its  decisions  were 
not  reviewable  by  any  court  of  the  state, 
and,  of  course,  having  that  power,  it  could 
limit  the  scope  of  review  to  any  particnlar 
court,  and,  still  further,  limit  the  hearing 
before  that  court  This  is  precisely  what 
the  Legislature  has  done  under  the  sanction 
of  the  Constitution  as  first  construed.  If, 
however,  the  view  last  advanced  by  the  Rail- 
road Commission  is  to  prevail,  and  the  leg- 
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islatlTe  power  Is  pent  up  and  confined  to 
matters  of  regnlatlon  only,  then  It  necessari- 
ly follows  that  Its  clearly  expressed  attempt 
to  deprive  the  superior  court  of  all  Jurisdic- 
tion, its  clearly  expressed  attempt  to  limit 
and  circumscribe  the  Jurisdiction  of  this 
court  in  some  particulars,  Its  further  attempt 
to  enlarge  tbe  scope  of  the  writ  of  review, 
Its  dedarcfd  intent  to  deprive  all  the  courts 
of  the  state  of  the  power  to  say  whether  a 
specific  order  of  the  Commission  is  reason- 
able or  discriminatory,  are  one  and  all  vio- 
lative of  state  constitutional  provisions. 
More  Important  still,  many  of  the  powers 
expressly  conferred  upon  the  Commission  by 
sections  40  and  41,  giving  to  the  Railroad 
Commission  the  unrestricted  right,  based  up- 
on public  convenience  and  necessity,  to  com- 
pel a  physical  surrender  of  the  properties  of 
one  public  utility  for  use  by  another,  upon 
"a  reasonable  compensation  and  reasonable 
terms  and  conditions  for  the  Joint  use"  fixed 
by  the  Railroad  Commission  Itself,  them- 
selves do  violence  to  article  1,  %  14,  of 
the  state  Constitution,  which  forbids  such  a 
taking  or  Injury  without  comp^satlon  fixed 
by  a  Jury,  first  made  and  paid.  iFor  the  tak- 
ing of  property  devoted  to  a  public  use  from 
the  control  of  the  owners,  even  though  In 
so  doing  it  be  devoted  to  another  public  use. 
Is  a  taking  of  property  within  the  meaning 
of  the  Constltulion.t  Chicago,  etc.,  Co.  v.  Chi- 
cago, 160  U.  S.  226,  17  Sup.  Ct  681,  41  L. 
Ed.  979. 

In  view  of  these  considerations  we  regard 
the  conclusion  as  irresistible  that  the  Con- 
stitution of  thlB  state  has  in  unmistakable 
language  created  a  Commission  having  con- 
trol of  the  public  utilities  of  the  state,  and 
has  authorized  the  Legislature  to  confer  up- 
on that  Commission  such  powers  as  It  may 
see  fit,  even  to  the  destruction  of  the  safe- 
guards, privileges,  and  immunities  guaran- 
teed by  the  Constitution  to  all  other  kinds 
of  property  and  its  owners.  And  while,  un- 
der our  republican  form  of  government  (a 
form  of  government  under  which  the  three 
departments — admlnstratlve,  executive,  and 
Judicial — ^have  in  the  past  one  and  all  been 
controlled  by  the  limitations  of  a  written 
Constitution,  In  re  Duncan,  139  U.  S.  449,  11 
Sup.  Ct  573,  35  L.  Ed.  219),  it  is  perhaps  the 
first  instance  where  a  Constitution  Itself  has 
declared  that  a  legislative  enactment  shall 
be  supreme  over  all  constitutional  provisions, 
nevertheless  this  is  but  a  reversion  to  the 
English  form  of  government  which  makes  an 
act  of  Parliament  the  supreme  law  of  the 
land.  It  was  at  one  time  argued  as  to  such 
acts  of  Parliament  that,  while  not  otherwise 
Invalid,  they  would  be  decreed  invalid  if 
"contrary  to  natural  Justice  or  to  natural 
right"  But  as  this  determination  itself  in- 
volved a  resort  to  the  courts,  and  thus  made 
the  decision  of  the  courts  to  that  extent  su- 
perior to  the  law  of  Parliament,  the  present 
day  Jurisconsults  are  agreed  that  an  act  of 
Parliament  Is  not  controlled  by  natural  right 


or  natural  Justice,  but  is  controlled  solely  by 
what  is  deemed  to  be  expedient  and  wise  to 
the  lawmaking  power  itself.  Bryce  Am. 
Com.,  c.  23.  So  here,  the  state  of  California 
has  decreed  that  In  all  matters  touching  pub- 
lic utilities  the  voice  of  the  Legislature  shall 
be  the  supreme  law  of  the  land. 

Therefore  the  following  conclusions  appear 
to  be  irresistible:  That  when  the  Constitu- 
tion itself,  as  here,  declares  that  a  legislative 
enactment  touching  a  given  subject  shall  not 
be  controlled  by  any  provisions  of  the  writ- 
ten Constitution,  such  a  legislative  enact- 
ment addressed  to  that  subject  ex  proprio 
vigore  carries  with  it  all  the  force  of  an  act 
of  Parliament  Therefore  the  same  power 
vested  In  the  Legislature  which  admittedly 
authorizes  it  to  limit  or  destroy  the  Juris- 
diction of  the  courts  of  this  state  must  nec- 
essarily authorize  it  to  confer  upon  such 
courts  such  Jurisdiction  as  it  sees  fit  To 
say  that  the  Legislature  may  deprive  the 
courts  of  all  Jurisdiction,  but  may  not  in  any 
respect  enlarge  their  Jurisdiction,  where  the 
acts  of  the  RaUroad  Commission  are  involv- 
ed. Is  but  a  stickling  over  words.  There  can 
be  no  question  but  that  the  Legislature  meant 
to  enlarge  the  Jurisdiction  of  this  court  by 
enlarging  the  scope  of  the  writ  of  review, 
since,  if  It  intended  merely  that  the  writ  of 
review  should  remain  with  the  scope  which 
this  court  and  the  statutes  bad  previously 
given  it,  the  act  need  have  said  no  more  than 
that  a  writ  of  review  should  issue.  But  the 
declaration  in  the  act  itself  that  the  Judg- 
ment under  the  writ  of  review,  besides  de- 
termining "whether  the  Commission  has  reg- 
ularly pursued  its  authority,"  shall  "Include" 
a  determination  "whether  the  order  or  de- 
cision under  review  violates  any  rights  of 
the  petitioner  under  the  Constitution  of  the 
United  States  or  the  state  of  California"  is 
either  deliberately  designed  to  enlarge  the 
purview  of  the  writ  of  review,  or  else  the 
language  is  utter  and  meaningless  surplus- 
age. It  is  true  that  the  question  whether  or 
not  an  inferior  tribunal  has  exceeded  its  au- 
thority may  depend  upon  whether  or  not  a 
constitutional  right  has  been  violated.  If 
that  was  all- that  the  Legislature  meant  by 
its  language,  it  was  unnecessary  to  have  add- 
ed the  Including  clause,  since  the  original 
scope  of  the  writ  of  review  always  has  em- 
braced the  consideration  of  such  a  problem. 
But  it  Is  equally  true  that  many  cases  arise 
where  constitutional  rights  are  violated,  or 
where  it  is  asserted  that  they  are  violated, 
and  where  the  inferior  board  and  tribunal 
in  so  doing  has  in  fact  "regularly  pursued 
its  authority."  This  is.  in  precise  words  de- 
clared in  Spring  Valley  Water  Co.  v.  Bryaht, 
52  Cal.  138,  where  it  is  said:  "The  resolu- 
tion and  ordinance  sought  to  be  annulled 
•  •  •  may  be  obnoxious  to  the  criticism 
that  they  were  attempts  to  deprive  the  cor- 
poration of  its  rights  and  property  without 
due  process  of  law,  and  violative  of  constitu- 
tional principles;  but  neither  this  nor  the  dr- 
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cnmstance  that  they  were  not  authorized  by 
the  city  charter  to  pass  them,  can  Justify  a 
review  of  the  action  of  the  board  and  mayor 
by  certiorari."  So,  to  repeat.  If  the  Legisla- 
ture had  meant  that  only  those  constitutional 
questions  which  may  legitimately  arise  un- 
der the  writ  of  review  should  be  considered, 
there  was  no  occasion  for  its  saying  so.  Such 
questions  have  always  been  considered.  But 
if  it  did  mean  this,  wliy  did  it  with  delibera- 
tion add  the  including  clause,  and  declare 
that  under  the  writ  of  review  which  it  au- 
thorized and  prescribed  there  should  be  an 
inquiry  as  to  whether  any  constitutional  right 
of  the  petitioner  had  been  violated? 

Therefore,  there  is  the  clearest  evidence 
that  the  Legislature  did  mean  to  enlarge  the 
scope  of  the  writ  of  review,  and  so  to  enlarge 
the  Jurisdiction  of  this  court  in  reviewing 
proceedings  under  this  writ  And  it  may 
not  be  said  that  the  Legislature  cannot  do 
this,  if  it  has,  as  is  unquestioned,  the  power 
to  take  away  all  Jurisdiction,  which  power, 
equally  with  the  power  to  enlarge  Jurisdic- 
tion, is  safegniarded  by  the  general  provision 
of  our  Constitution  and  our  decisions  under 
them.  Could  not  the  Legislature  have  de- 
clared that  in  any  case  the  Kallroad  Com- 
mission may  demand  and  obtain  from  the  Su- 
preme Court  a  writ  to  review  the  legality  of 
its  orders  and  decrees,  under  which  writ  the 
court  shall  determine  whether  the  constitu- 
tional rights  of  any  of  the  parties  Interested 
Iiave  in  any  respect  been  violated?  It  is  not 
to  be  perceived  how  such  a  provision,  if  it 
were  contained  in  the  act,  could  be  denied 
efficacy  upon  the  ground  that  it  was  enlarg- 
ing the  Jurisdiction  of  this  court,  and  equally 
difficult  is  to  see  how  it  can  be  said  how 
the  lieglslature  has  not  done  this  precise 
thing  by  other  but  equally  apt  words. 

Tliis  constitutional  decree  ia^  of  coarse, 
binding  upon  this  court,  and  under  it  it  be- 
comes the  duty  of  tliis  court  to  lend  its  aid 
in  giving  effect  to  every  power  and  preroga- 
tive with  which  the  Legislature  may  vest  or 
clothe  the  Bailroad  Commission.  This,  how- 
ever, is  subject  to  one  aU-lmportant  limita- 
tion. There  is  still  the  Constltuaon  of  the 
United  States — the  supreme  law  of  this  state, 
supreme  over  its  Constitution  and  over  its 
Legislature — and  of  no  protection  accorded 
by  that  Instrument  to  a  litigant  before  tills 
court  can  that  litigant  be  deprived.  There- 
fore, tf  it  shall  be  that  among  the  powers 
conferred  by  the  Legislature  upon  the  Rail- 
road Commission  are  those  whose  exercise 
by  that  Commission  do  violence  to  a  peti- 
tioner's rights  under  the  Constitution  of  the 
United  States,  protection  under  that  Con- 
Btltntion  will  be  awarded  him.  The  four- 
teenth amendment  to  the  Constitution  of  the 
United  States  prohibits  a  state  from  de- 
priving any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  and  from 
denying  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  laws.  The  peti- 
tioner here  insists  that  by  the  order  of  the 


Commission  it  is  deprived  of  the  equal  pro- 
tection of  the  laws  of  this  state  in  violation 
of  its  rights  under  the  Constitution  of  the 
United  States. 

[4]  To  that  inquiry  we  are  next  brought. 
The  subject-matter  of  that  Inquiry  may  be 
thus  stated:  The  Constitution  of  the  state 
of  California  (article  1,  $  14)  guarantees  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  Just  compensa- 
tion having  been  first  made  to  or  paid  into 
court,  and  that  this  compensation  shall  be 
ascertained  by  a  Jury  in  a  court  of  record, 
unless  a  Jury  be  waived.  The  petitioner  In- 
sists that  the  execution  of  the  order  of  tbe 
Kallroad  Commission  in  the  case  at  bar  in- 
volves a  plain  taking  of  its  property;  that 
compensation  for  this  taking  has  not  been 
made  or  paid  in  advance  as  the  Constitution 
provides,  has  not  been  made  by  a  Jury  as 
the  Constitution  contemplates,  and  has  not 
been  made  at  all,  saving  as  the  Railroad 
Commission  may  see  fit  in  the  future  to  ap- 
portion rates  or  tolls  for  the  use  of  the  prop- 
erty which  is  taken  away  from  the  petition- 
ing company  and  given  to  its  rivals  in  busi- 
ness. The  petitioner  thus  asserts  that  tbe 
railroad  commissioner's  order  is  an  exercise 
of  the  right  of  eminent  domain,  in  violation 
of  the  state  Constitution,  in  that  as  to  every 
other  class  of  property  and  the  owners  tiien- 
of  these  constitutional  guaranties  are  in  full 
force;  that  this  exceptional  exercise  of  tbe 
power  of  eminent  domain  by  the  Railroad 
Commission  denies  to  the  petitioner  the 
equal  protection  of  the  law.  The  Railroad 
Conunission  makes  answer  that  Its  order  and 
the  fulfillment  of  its  order  are  referable  sole- 
ly to  the  police  power  of  the  state,  and  not 
at  all  to  the  power  of  eminent  domain,  and 
that  its  order  amounts  to  no  more  than  a 
reasonable  regulation  touching  the  use  of 
property  held  in  private  ownership  but  de- 
voted to  a  public  use.  Qs  the  order  of  tbe 
Railroad  Commission  properly  referable  to 
the  police  power,  or  does  it  involve,  under  the 
guise  of  a  regulatoiymeasure,  the  taking  of 
petitioner's  property^ 

The  courts,  even  the  highest  court  of  the 
land,  hare  despaired  of  giving  a  satisfactory 
definition  to  the  police  power  of  a  state — ^a 
definition  which  will  delimit  the  boundaries 
of  that  power.  Thus,  by  Mr.  Justice  Brewer 
of  the  Supreme  Court  of  the  United  States, 
it  has  been  said  that  "by  reason  of  its  un- 
determined extent,  it  is  the  bete  nolr  of  the 
courts."  By  this  court,  many  years  ago,  it 
was  dedared:  "So,  while  the  police  power  is 
one  whose  proper  use  makes  most  potently 
for  good,  in  its  undefined  scope  and  inordi- 
nate exercise  lurks  no  small  danger  to  the 
republic.  For  the  difficulty  which  is  experi- 
enced in  defining  its  Just  limits  and  bounds 
afTords  a  temptation  to  the  Lieglslature  to  en- 
croach upon  the  rights  of  citizens  with  ex- 
perimental laws,  none  the  less  dangerous  be- 
cause well  meant"  Ex  parte  Jentzsch,  112 
Cal.  468,  U  Pac  803,  32  L.  B.  A.  664.    But 
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within  the  legitimate  exerdse  of  this  grreat 
power  comes  the  unguestloned  right  to  place 
restrictions  upon  personal  liberty  and  limita- 
tlona  upon  the  use  of  private  property.  One 
conspicuous  example  of  the  legitimate  exer- 
cise of  the  police  power  is  evidenced  by  the 
right  of  regulatory  control  exercised  by 
courts,  boards,  and  commissions  over  prop- 
erty held  in  private  ownership,  but  devoted 
by  the  owners  to  a  public  use.  Over  against 
the  undue  or  illegitimate  exercise  of  the 
police  power  is  set  the  limiting  and  protect- 
ing shield  of  the  Constitution  both  of  the 
United  States  and  of  this  state,  that  prop- 
erty shall  not  be  taken  for  pubUc  use  with- 
out compensation  to  the  owner.  It  must  be 
apimrent  that  in  the  ezerdse  of  the  sover- 
eign police  power  many  important  questions 
will  arise  as  to  the  reasonableness  of  the  law 
or  order.  For,  If  reasonable,  then  the  law 
or  order  is  but  a  fair  exercise  of  the  sover- 
eign power.  If  unreasonable  it  transgresses 
the  constitutional  provisions  against  the  tak- 
ing of  private  property  for  public  use  and 
unlawfully  restricting  personal  liberty.  It 
Is  for  these  reasons  that,  as  has  been  pre- 
viously said,  the  courts  have  declared  It  to  be 
a  part  of  their  manifest  duty  to  inquire  in- 
to the  question  of  reasonableness,  which 
right  of  inquiry,  as  has  also  been  said,  has, 
by  the  Public  Utilities  Act,  been  denied  to 
the  courts  of  this  state. 

But  in  the  exercise  of  the  police  power  In 
the  regulation  of  public  utilities,  while  each 
case  which  Is  rested  upon  the  exercise  of  that 
power  must  be  subject  to  its  own  individual 
consideration,  there  are  certain  fundamen- 
tal principles  which  are  not  disputed,  and 
which  govern  all.  The  first  of  Ihese  is  that 
this  power  goes  merely  to  the  regulation  of 
the  public  utility,  and  that  when  an  order 
passes  beyond  proper  regulation,  it  amounts 
to  a  taking  of  the  property,  and  the  order 
is  then  referable,  not  ,to  the  police  power, 
but  to  the  power  of  eminent  domain.  The 
second  of  these  la  that  this  regulatory  power 
falls  into  three  natural  subdivisions:  (1)  The 
right  to  regulate  tolls  and  charges,  to  the  end 
that  fair  compensation  may  be  returned  and 
excessive  charges  be  forbidden;  (2)  the  right 
to  prevent  discrimination  upon  the  part  of 
the  public  utility  directed  against  tbose  who 
employ  It,  or  make  use  of  its  agencies,  or  the 
commodity  which  it  furnishes;  (3)  the  right 
to  make  orders  and  to  formulate  rules  gov- 
erning the  conduct  of  the  public  utility,  to  the 
end  that  its  efficiency  may  be  built  up  and 
maintained  and  the  public  be  accorded  de- 
sirable safeguards  and  conveniences.  Beyond 
these  matters  regulation,  as  regulation,  does 
not  and  from  the  very  meaning  of  the  word 
cannot  go.  Nor  is  it  of  consequence  that  the 
law  or  order  be  in  terms  and  in  form  regula- 
tory, If,  In  effect,  It  Is  a  taking  of  property  or 
a  deprivation  of  the  use  of  property  within 
the  meaning  of  the  Constitution.  No  public 
convenience,  no  public  necessity,  however 
argent,  wfll  Jnstlty  such  a  taking.    Thua^  It 


might  be  to  the  great  convenience  of  the  pub- 
lic that  a  hundred  foot  strip  of  a  railroad's 
private  right  of  way  should  be  made  into  a 
public  crossing  and  highway.  The  order  of 
a  commission  regulating  the  use  upon  the 
part  of  the  railroad  of  its  right  of  way  by 
exacting  of  it  that  It  grant  permission  to  the 
public  to  cross  and  recross  would  not  be  a 
regulation,  but  a  confiscation,  and  this,  not- 
withstanding the  fact  that  the  right  of  way 
Itself  was  devoted  to  one  public  use,  and  the 
only  effort  made  was  to  subject  it  to  another 
public  use.  Chicago,  Burlington  &  Qulncy 
K.  Co.  V.  Chicago,  166  U.  S.  226,  17  Sup.  Ct 
581,  41  U  Ed.  979.  In  the  case  cited  the  or- 
der was  not  even  the  order  of  a  commission, 
but  was  the  Judgment  of  a  court,  yet  it  was 
held  that  the  proceedings  were  in  eminent 
domain,  and  that  the  railroad  company  for 
tUa  new  use  of  its  right  of  way,  which 
amounted  to  a  taking  of  its  property,  was 
denied  the  compensation  to  which  the  Consti- 
tution entitled  It 

Another  principle,  quite  as  important  and 
quite  as  fundamental,  is  that  "taking"  of 
property  within  the  meaning  of  the  Constltu- 
tion  is  not  restricted  to  a  mere  change  of 
physical  possession,  but  Includes  a  perma- 
nent or  temporary  deprivation  of  the  owner 
of  Its  nse.  The  principle  Is  tfans  stated  by 
Lewis  on  Eminent  Domain  as  follows:  "If 
property  then  consists,  not  in  tangible  things 
themselves,  but  in  certain  rights  In  and  ap- 
purtenant to  those  things,  it  follows  that 
when  a  person  is  deprived  of  any  of  those 
rights  he  la  to  that  extent  deprived  of  his 
property,  and  hence  that  Ills  property  may  be 
taken  in  the  constitutional  sense  though  his 
title  and  possession  remain  undisturbed,  and 
that  It  may  be  laid  down  as  a  general  propo- 
sition, based  upon  the  nature  of  property  it- 
self, that  whenever  the  lawful  rights  of  an 
individual  to  the  possession,  use,  or  enjoy- 
ment of  his  land  are  in  any  degree  abridged 
or  destroyed  by  reason  of  the  power  of  emi- 
nent domain,  his  property  is  pro  tanto  taken, 
and  he  Is  entitled  to  compensation."  2d  Ed., 
I  56;  3d  Ed.,  i  65.  "It  is  also  clear  that  to 
take  the  nse  of  property  is  to  take  property 
within  the  meaning  of  the  Constitution.  It 
follows  that  one  company  cannot  be  author- 
ized to  take  the  Joint  use  of  another's  tracks, 
except  by  an  exercise  of  the  eminent  domain 
power.  All  the  cases  practically  concede  this 
by  holding  that  compensation  must  be  made. 
That  it  is  competent  for  the  Legislature  to 
authorize  a  railroad  company  to  take  the 
right  to  use  the  tracks  of  another  railroad 
Jointly,  upon  making  compensation  as  re- 
quired by  the  Constltntlon,  is  a  proposition 
almost  unanimously  supported  by  the  au- 
thorities."   3d  Ed.,  S  423. 

Wyinan  thus  states  the  principle:  "The 
principles  discussed  do  not  go  so  far  as  to 
give  one  common  carrier  the  right  to  de- 
mand the  nse  of  the  facilities  of  rival  com- 
mon carriers  in  order  to  compete  against 
them.    Thus  it  seems  plain  that  one  railroad 
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cannot  be  required  to  make  physical  connec- 
tion with  its  rival  so  that  it  may  take  its 
baslness  away  from  It"  Wyman  on  Public 
Service  Corporations,  S  698. 

And  Dillon:  "But  whatever  may  be  the 
extent  of  legislative  power  In  this  respect,  it 
is  clear  that  the  Legislature  cannot,  without 
compensation  to  the  first  company,  authorize 
the  second  company  to  take  or  use  the  track 
of  the  first,  although  with  compensation  this 
might  be  done  under  the  power  of  eminent 
domain  if  in  its  Judgment  the  public  good 
required  it."  Dillon  on  Mun.  Corp.  (4th 
Ed.)  j  727;  Id.  (5th  Ed.)  {  1280.  This  prin- 
ciple, it  is  to  be  noted,  is  not  that  the 
Legislature,  acting  directly  or  through  its 
authorized  mandatories,  may  not  subject 
property  devoted  by  its  owners  to  a  public 
use  to  another  public  use,  or  to  the  same 
public  nse  by  its  rivals,  but  that  the  doing 
of  this  is  an  act  referable  to  the  power  of 
eminent  domain,  and  not  to  the  police  power, 
and  that  compensation  must  be  made  ac- 
cordingly. Herein  lies  the  vital  distinction 
between  the  legitimate  exercise  of  the  police 
power  and  the  exercise  of  the  power  of  emi- 
nent domain.  In  the  former,  uncompensated 
obedience  to  the  order  is  Imperative.  In 
the  latter,  the  order  may  not  be  enforced 
without  compensation  first  made.  And,  final- 
ly, it  may  not  be  amiss  to  point  out  that 
the  devotion  to  a  public  use  by  a  person 
or  corporation  of  property  held  by  them  in 
ownersliip  does  not  destroy  their  ownership, 
and  does  not  vest  titie  to  the  property  In 
the  public  use  as  to  Justify,  under  the  ex- 
ercise of  the  police  power,  the  taking  away 
of  the  management  and  control  of  the  prop- 
erty from  its  owners  without  compensation, 
upon  the  ground  that  public  convenience 
would  better  be  served  thereby,  or  that  the 
owners  themselvee  have  proven  false  or 
derelict  in  the  performance  of  their  public 
duty.  Any  law  or  order  seeking  to  do  this 
passes  beyond  the  ultimate  limits  of  the 
police  power,  however  vague  and  undefined 
those  limits  may  be. 

With  these  indisputable  principles  before 
us,  we  may  come  directiy  to  the  considera- 
tion of  the  order  in  question.  But,  at  the 
outset,  that  consideration  Is  somewhat  em- 
barrassed by  a  very  radical  change  of  view 
upon  the  part  of  the  attorney  of  the  Rail- 
road Commission.  In  oral  argument  that 
position  seemed  to  be  in  consonance  with  the 
interpretation  which  we  have  put  upon  the 
constitutional  amendment,  namely,  that  the 
Legislature  had  the  power,  and  had  exercised 
the  power,  to  confer  upon  the  Railroad  Com- 
mission the  right  of  eminent  domain,  and 
in  bestowing  upon  the  commission  that  pow- 
er had  likewise  authorized  it  to  fix  the  com- 
pensation when  its  orders  involved  a  taking 
of  property.  Thus,  upon  oral  argument,  the 
record  shows  the  following: 

"Mr.  Justice  SHAW:  Tour  position  Is  that 
the  Commission,  if  empowered  by  the  Leg- 
islature^ could  direct  one  railroad  to  turn 


over  its  whole  plant  to  another  railroad  wltli- 
out  any  compensation  at  all  so  far  u  the 
state  Constitution  is  concerned? 

"Mr.  Thelen:  Yes,  sir.  But  the  Legis- 
lature has  provided  in  that  case  that  compen- 
sation shall  be  recovered.  I  hardly  assnme 
any  Legislature  would  ever  make  sndi  a 
provision,  but  it  might" 

Again,  the  discussion  being  addressed  to 
the  effect  of  the  order  here  under  considera- 
tion: 

"Mr.  Thelen:  I  may  have  to  concede  that 
it  is  a  taking  of  property,  but  if  it  is  a  tak- 
ing of  property,  it  is  a  taking  of  property  un- 
der an  order  of  an  administrative  tribanal, 
and  I  win  refer  your  honors  to  a  large  num- 
ber of  cases  where  they  hold  the  state  has 
the  right  to  provide  that  compensation  shall 
be  fixed  by  an  administrative  tribanal  and 
not  by  a  Jury.  As  long  as  the  party  gets 
his  compensation,  he  gets  as  much  as  be  Is 
entitled  to. 

"Mr.  Justice  SHAW:  Their  claim  under 
the  Constitution  is  that  if  they  are  entitled 
to  compensation  at  all — this  old  company— 
they  are  entitled  to  it  In  advance. 

"Mr.  Thelen:  If  that  is  their  daUn  we 
would  have  to  combat  that  claim  under  the 
statute.  There  was  no  provision  made  for 
compensation.  They  are  going  to  get  a 
share  of  the  tolls.  For  all  they  know  they 
are  going  to  get  all,  or  nearly  all,  of  them. 
Their  own  local  exchange  Is  not  affected  at 
all.  That  is  certainly  sufiBcient  compensa- 
tion. They  are  going  to  get  compensation  In 
the  shape  of  a  portion  of  the  tolls  they  are 
going  to  get" 

In  the  prlpted  brief  of  respondent,  hower- 
er,  the  sole  argument  is  based  upon  the 
following  declaration:  "The  Railroad  Com- 
mission's order  Is  a  regulation  under  the 
state's  police  power  of  the  use  of  property 
by  a  public  utility  for  the  purpose  to  which 
it  has  been  dedicated  and  is  not  a  taking 
of  property  in  the  constitutional  sense."  It 
would  seem,  therefore,  that  the  Commission's 
first  interpretation  of  the  law  was  that 
which  the  court  has  here  given,  and  that 
subsequent  reflection  had  prompted  a  modifi- 
cation of  this  view.  We  repeat  however, 
that  we  are  still  satisfied  that  it  is  the  only 
view  which  can  be  JusOy  taken  of  the  con- 
stitutional provisions,  and  certainly  it  is 
the  only  view  wUch  would  give  to  the  leg- 
islative enactments  the  efficacy  and  power 
which  were  meant  to  be  theirs.  But,  of 
course,  it  does  not  follow,  because  the  Leg- 
islature lias  authorized  the  Railroad  Commis- 
sion to  exercise  the  power  of  eminent  do- 
main and  take  property  for  public  use,  that 
in  this  particular  instance  the  Commission 
lias  actually  done  so.  That  still  is  to  he 
determined  by  the  language  of  the  order, 
under  the  restrictions  Imposed  upon  this 
court  denying  It  the  power  to  consider  the 
reasonableness  of  the  order.  For  this  discus- 
sion must  be  had,  so  far  as  this  court  Is 
concerned,    under    the   limitations   imposed 


Digitized  by  LjOOQIC 


npon  It  by  the  Public  Utilities  Act.  We  can- 
not consider  the  reasonableness  of  the  order, 
but  can  and  must  determine  whether  any  of 
petltloner'a  rights  guaranteed  It  by  the  Con- 
stltntion  of  the  United  States  have  been  vio- 
lated. Bnt  while  the  reasonableness  of  the 
order  may  thBS  not  be  questioned,  resort  is 
permitted  to  the  findings  of  the  Commission 
to  aid  in  determining  the  meaning  and  effect 
of  the  order. 

These  findings  disclose  that  for  many  years 
the  Pacific  Telephone  &  Telegraph  Company 
had  maintained  a  long-distance  service  in  the 
state  of  California  which  passed  through  the 
counties  of  Glenn  and  Tehama,  and  in  con- 
nection with  this  long-distance  service  main- 
tained an  exchange  service  in  certain  of  the 
towns;    but  that  the  local  service  In  each 
county  and  the  exchange  service   between 
these  conntles,  as  maintained  by  the  com- 
pany, was  Incomplete  and  inefficient.     The 
company  for  a  long  time  failed  to  develop  the 
local  territory  of  these  counties.    This  poor 
quality  of  service  and  failure  to  develop  the 
local  business  of  the  counties  resulted  in  the 
formation   of    two    companies,   the   one   in 
Glenn,  the  other  in  Tehama  county,  one  com- 
mencing operations  in  1908,  the  other  in  1911. 
They   developed   the  territory  and   gave  a 
local  service  superior  to  that  of  the  Pacific 
Company.    After  January,  1912,  but  before 
this  Railroad  Commission  came  into  exist- 
ence, the  Pacific  Company  took  steps  itself  to 
develop  the  territory,  and  prior  to  March  23, 
1912— the  effective  date  of  the  PnbUc  UtilitleB 
Act— it  proceeded  to  parallel  "with  feverish 
baste,"  and  to  a  considerable  extent,  the  lines 
of  the  other  companies  "In  an  apparent  effort 
to  crush  them."    It  not  only  paralleled  ezist- 
ing  lines  of  the  other  companies,  but  gave 
free  exchange  service^  between  towns  which 
theretofore  had  not  received  such  service. 
Upon  April  29th  the  Tehama  county  company 
bad  698  subscribers,  of  whom  457  did  not 
have    a    Pacific    Company    telephone.     The 
Glenn  county  company  had  889  subscribers, 
ot  whom  570  did  not  have  a  Pacific  Company 
telephone.     The   Pacific   Company   operated 
870  telephones  in  Glenn  county,  and  1,003  tel- 
ephones in  Tehama  county.    This  company's 
Investment  in  each  of  these  counties  is  great- 
er than  that  of  its  competitors.    It  assert- 
ed  that  it  served  the  same  territory  that 
the  rival  companies  do,  and  was  ready  and 
able  to  furnish  telephone  services  to  every 
one  of  their  subscribers  at  the  rates  charged 
tbein.     The   finding   upon   this  is   that   the 
Faciflc  Company,  while  it  had  duplicated  the 
major  portion  of  the  lines  of  the  Independent 
companies,  had  not  duplicated  all,  and  that 
to  serve  all  the  subscribers  of  the  independ- 
ent companies  would  require  further  exten- 
sions of  its  lines.     The  Glenn  and  Tehama 
companies    made   demand   upon   the  Pacific 
Company   for   telephonic  connections   which 
vrould  enable  their  subscribers  to  use  the 
Ions-distance  service  of  the  company,  and. 


upon  refusal,  lodged  their  complaints.  Tlie 
findings  further  declare  that  the  Pacific  Com- 
pany had  failed  to  do  its  duty  In  the  matter 
of  extending  Its  service  and  affording  conven- 
ient local  communication.  This,  of  course, 
is  not  a  finding  of  its  present  unwillingness  or 
refusal  to  perform  this  duty,  for  it  expressed 
its  vriUingness,  and  urged  that  it  be  allowed 
to  perform  whatever  duties  the  Commission 
thought  incumbent  upon  it  to  perform,  and  It 
will  not  be  contended,  and  could  not  success- 
fully be  contended,  that  a  failure  to  perform 
a  duty  Is  a  justification  fbr  the  taking  of 
property  without  compensation.  The  finding 
is  that  the  local  service  of  the  Glenn  county 
and  Tehama  county  companies  is  superior  to 
that  of  the  Pacific  Company.  An  order  re- 
quiring the  Pacific  Company  to  Improve  its 
service  to  the  standard  fixed  by  the  Commis- 
sion would  unquestionably  be  regulatory  in 
Its  nature.  But  the  inferiority  of  service  ac- 
tually rendered  Is  not,  of  course,  a  justification 
for  the  taking  of  property.  It  would  un- 
doubtedly, as  the  Commission  finds,  be  a 
great  public  convenience,  and  there  was  great 
public  need  for  long-distance  service  on.  be- 
half of  the  subscribers  of  the  Glenn  and  Te- 
hama county  companies  who  did  not  have  the 
advantage  of  the  long-distance  service  of  the 
other  company.  But  no  necessity,  however 
urgent,  justifies  a  taking  of  property  without 
compensation,  and,  as  is  said  in  Evansville, 
etc.,  Co.  V.  Henderson,  etc.,  Co.  (0.  C.)  134 
Fed.  973,  quoted  with  approval  in  1  Wyman 
Public  Service  Corporations,  par.  699:  "One 
water  company,  or  one  telephone  company,  or 
one  telegraph  company,  or  one  street  railway 
company,  or  one  railroad  company,  while 
lx>und  appropriately  to  serve  the  general  pub- 
lic, cannot,  unless  under  express  statutory 
enactment  and  by  due  process  of  law  there- 
under, be  compelled  to  give  Its  property  to 
the  uses  and  benefits  of  a  rival,  except  by 
some  form  of  condemnation.  The  rival  is  not, 
ordinarily,  to  be  Included  In  the  term  'gener- 
al public' " 

These  findings  of  fact  have  thus  been  re- 
viewed not  at  all  as  touching  the  reasonable- 
ness of  the  order  which  the  Commission  made 
which  we  repeat  is  not  within  our  purview, 
but  to  make  plain  the  proposition  that  no  one 
nor  all  of  these  findings  of  fact  are  sufllcient 
to  sustain  the  legality  of  the  order,  if  in 
truth  it  amounts  to  a  taking  of  property 
within  the  constitutional  inhibition. 

In  precise  terms  then,  what  is  the  order 
and  what  is  its  legal  effect?  It  is  not  an 
order  that  the  Pacific  Telephone  &  Telegraph 
Company  should  improve  its  own  service  in 
these  counties  up  to  the  standard  fixed  by  the 
Railroad  Commission— an  order  which  would 
be  unquestionably  regulatory.  It  is  not  an 
order  that  the  Pacific  Company  should  devel- 
op and  extend  its  service  to  meet  the  exist- 
ing demands  of  the  public  within  the  terri- 
tory It  has  undertaken  to  supply — an  order 
Which  would  certainly  in  Its  nature  be  regula- 


tory,  and  a  compliance  with  vbicb  would 
meet  evety  possible  demand  wblcb  the  public 
could  rightly  urge.  But  it  Is  an  order  com- 
pelling the  Pacific  Company  to  permit  a  con- 
nection between  its  long-distance  lines  and 
the  local  lines  of  the  petitioning  companies, 
under  which,  by  the  use  of  the  switchboards, 
operators,  and  lines  of  the  Padflc  Company, 
its  property  and  Its  agencies,  the  petitioning 
companies  and  their  subscribers  should  have 
the  same  rights  to  all  the  long-distance  In- 
strumentalities of  the  Pacific  Company  as  its 
subscribers  and  patrons.  That  the  order  is 
not  primarily  designed  to  benefit  the  public 
is  made  plain  from  the  fact  that  It  is  not  an 
order  directing  the  Pacific  Company  to  make 
betterments  and  extensions  for  the  service 
of  the  public  though  admittedly  such  better- 
ments and  extensions  could  and  would  by  It 
be  made.  That  it  is  primarily  designed  to 
benefit  the  rivals  of  the  Pacific  Telephone  ft 
Telegraph  Company  In  the  local  business  of 
the  two  counties  Is  plain  from  a  considera- 
tion of  the  circumstances,  and  was  admitted 
by  the  learned  attorney  for  the  Railroad 
Commission  upon  argament,  when  he  de- 
clared: "If  they  [the  petitioning  companies] 
cannot  get  long  distance  in  this  way,  I  as- 
sume^ unless  long-distance  connection  is  made, 
that  eventually  the  local  companies  will 
liave  to  give  up  business."  It  would  ap- 
pear, therefore,  that  it  is  not  the  necessltieB 
of  the  public,  but  the  necessities  of  and  bene- 
fits to  the  rival  companies,  which  have 
prompted  an  order  devoting  the  property 
of  the  Pacific  Company  to  the  uses  of  the  rival 
companies. 

But  it  is  argued  tliat  this  use  imposed  upon 
the  Pacific  Company  for  the  benefit  of  the  peti- 
tioning companies  is  not  a  new  use,  but  is 
a  use  for  which  the  telephone  company  had 
already  dedicated  its  property  to  the  public. 
But  to  this  the  telephone  company  makes  an- 
swer, which  Is  unquestioned,  that  it  has  nev- 
er dedicated  its  property  to  the  use  of  rival 
and  competing  companies;  that  it  has  dedi- 
cated its  property  to  telephone  service  con- 
ducted by  itself  for  the  benefit  of  its  own 
patrons;  and  of  local  companies  in  noncom- 
peting  territory;  that  it  is  prepared  witliin 
reason  to  furnish  telephone  service  to  all  who 
are  or  may  desire  to  become  such  patrons, 
and  that  it  has  never  permitted  a  connection 
and  use  such  as  here  ordered  upon  the  part 
of  a  rival  company  doing  a  competitive  busi- 
ness in  a  local  field  and  seeking  to  maintain 
and  improve  that  business  at  the  cost  of  the 
Pacific  Company  by  the  advantage  which 
would  fall  to  it  from  the  use  of  the  Pacific 
Company's  long-distance  lines  and  servlca 

Again  it  is  said  that  the  order  does  not  in- 
volve a  taking  of  property  or  the  use  of  prop- 
erty, but  is  to  be  likened  in  principle  to  those 
cases  where  a  regulatory  order  requiring  di- 
rect connections  between  two  intersecting  or 
contiguous  railway  companies  has  been  up- 
held as  a  not  improper  exercise  of  the  police 


power.  Finally,  the  proposition  Is  advanced 
that,  conceding  the  effect  of  the  order  to  be 
a  taking  of  the  property,  it  is  a  taUng  by 
administrative  order,  referable  to  tlie  police 
power — a  taking  where  the  injury  or  damage 
follows  as  but  an  incident  to  the  legitimate 
exercise  of  that  po^er,  and  where,  accoiding- 
ly,  under  the  august  authority  of  tlie  Sd- 
preme  Court  of  the  United  States,  the  taking 
is  not  such  as  is  inhibited  by  the  Constitution 
unless  compensation  be  made  therefor. 

In  these  contentions  respondents  greatly 
rely  upon  the  exact  analogy  and  precise  par- 
allelism wMch  they  assert  exist  between  tills 
case  and  those  upholding  orders  for  railroad 
connections.  A  consideration  of  the  more 
important  of  these  cases  Is  thus  demanded. 

The  first,  and  tliat  upon  which  supreme  re- 
liance is  placed,  is  that  of  Wisconsin,  Minne- 
sota ft  Pacific  R.  R.  T.  Jacobson,  179  U.  S. 
287,  21  Sup.  Ct  115,  45  L.  Ed.  194.  By  stat- 
ute the  state  of  Minnesota  had  ordered  com- 
mon carriers  to  provide,  and  had  ordered  its 
railroad  commission  to  see  that  they  made 
provision  for,  connecting  tra(±8  for  the  in- 
terchange of  trafSa  Such  an  order  was 
made  for  a  connection  between  the  Wlaoon- 
sin,  etc..  Railroad  Company  and  the  Stoox 
Falls  Railroad  Company.  From  the  Judg- 
ment of  the  Supreme  Conrt  of  Minnesota 
sustaining  the  order  the  case  went  to  tbe 
Supreme  Conrt  of  the  United  States  npon 
writ  of  error.  The  Supreme  Court  pointed 
out  that  the  power  exercised  by  the  Railroad 
Commission  could  not  have  been  exercised 
by  the  courts  at  common  law,  and  thus  pri- 
marily depended  for  its  validity  upon  con- 
stitutional or  legislative  enactment  Next  it 
was  pointed  out  that  a  fundamental  prereq- 
uisite to  the  legality  of  such  an  order  was  its 
reasonableness,  into  which  the  courts  would 
always  inquire.  Next,  agalni,  that  to  be  sns- 
tained  It  must  have  its  foundation  in  public 
convenience,  welfare,  or  necessity  in  tbe 
exercise  of  the  police  power.  The  plaintiff 
in  error  insisted  that  the  execution  of  tbe 
order  would  involve  a  taldng  of  its  property 
without  compensation  by  virtue  of  the  fact 
that  it  did  business  In  the  transportation  of 
cattle  and  wood,  and  that  this  business 
would  be  opened  to  competition  and  sub- 
jected to  serious  loss  at  the  bands  of  tbe 
competing  railroad.  The  Supreme  Court  ot 
the  United  States  did  not  say  that  such  a 
competition  resulting  in  loss  would  not 
amount  to  a  taking  within  the  oonsUtntional 
inhibition,  but  it  did  declare  that  such  com- 
petition did  not  exist  As  to  the  catae,  its 
language  being:  "It  may  be  said,  therefore, 
that  competition  between  the  roads  for  the 
transportation  of  such  cattle  to  Sioux  Falls 
does  not  exist"  And  as  to  wood:  "To  fu^ 
nish  facilities  therefor  at  Hanley  Falls  so 
that  the  wood  from  the  forests  of  Nortberu 
Mlimesota  may  be  brought  there  on  the  Will- 
mar  road  and  transferred  in  Mars  to  the  road 
of  the  plaintiff  ta  error,  and  transported  to 
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stations  west  of  Hanley  Falls,  Is  not  In  fact 
to  compete  or  to  provide  for  competition  with 
the  plaintiff  in  error  in  the  article  of  wood." 
And   again,  after  a  statement  of  the  facts 
which  plaintiff  in  error  nrged  in  support  of 
its  contention,  "that  to  enforce  the  Judgment 
woald  compel  it  to  pay  its  share  in  the  cost 
of  the  constmctlon  of  a  track  to  be  used  for 
the  purpose  of  depriving  the  company  of  its 
traffic  and  transferring  it  to  its  competitor," 
the  Supreme  Court  sums  up  the  matter  in  a 
single    sentence  as  follows :    "The  facts  do 
not  afford  a  fair  foundation  for  the  argu- 
ment"   And,  further,  the  court  says:   "We 
think  tills  case  is  a  reasonable  exercise  of 
the'  power  of  regulation  in  favor  of  the  in- 
terests and  for  the  accommodation  of  the 
public,  and  that  It  does  not,  regard  being 
had   to   the  facts,   nnduly,   unfairly,   or  im- 
properly affect  the  pecuniary  rights  or  in- 
terests of  the  plaintiff  in  error."    And,  final- 
ly, the  opinion  concludes:    "Although  to  car^ 
ry  out  the  Judgment  may  require  the  exer- 
cise by  the  plaintiff  in  error  of  the  power  of 
eminent  domain,  and  will  also  result  in  some, 
comparatively   speaking,  small   expense,  yet 
neither  fact  fnmifibes  an  answer  to  the  ap- 
plication of  defendant  In  error."    We  have 
been  at  pains  to  make  these  quotations  be- 
cause the  decision  itself  and  the  language  of 
the  opinion  Is  made  the  foundation  for  many 
declarations  to  the  effect  that  loss  by  com- 
petition is  not  an  element  in  considering  the 
reasonableness  of  an  order,  and  that  proper- 
ty may  be  taken  under  such  an  administra- 
tive order  without  compensation.    Thus  the 
Supreme  Court  of  the  United  States  itself 
appears  to  have  overstated  the  decision  in 
the  Jacobson  Case  in  at  least  one  Instance 
(Oregon  R.  R.  Co.  v.  FalrchUd,  224  U.  S.  510, 
32  Sup.  Ct  535,  56  li.  Ed.  863),  where  it  is 
said,  discussing  that  case,  that  "the  advan- 
tage to  the  public  was  so  great  that  the  or- 
der requiring  the  track  connection  was  sus- 
tained in  spite  of  the  fact  that  one  of  the 
roads  was  thereby  deprived  of  the  revenue 
which  it  would  otherwise  have  received  for 
the  longer  haul."     Such  is  not  the  Jacob- 
son  decision,  which  is,  as  above  quoted,  that 
there  was  no  competition  between  the  two 
roads  in   the  matter  of  hauling  cattle  or 
wood.    No  court  wiU  question  the  Justice  of 
the  Jacobson  decision  under  the  facts  de- 
clared by  the  Supreme  Court.    But  Just  criti- 
cism may  be  directed  against  an  attempt  to 
extend  the  decision  beyond  the  court's  own 
statement  of  the  facts  and  the  law,  and  be- 
yond what  eould,  by  any  possibility,  have 
been  in  the  minds  of  the  Jurists  who  pro- 
nounced it    The  decision  Itself  amounts  to 
a  declaration  that  under  the  authority  of  the 
state  Constitution  or  statute,  a  commission 
or  court  anthoilzed  to  exercise  the  police 
power  in  the  matter  of  the  regulation  of  pub- 
lic utilities  may,  in  a  proper  case^  order  a 
physical  connection  to  be  made  between  the 
tracks  of  two  nearby  or  Intersecting  rail- 


ways, and  that  though  the  execution  of  this 
order  may  involve  the  expenditure  of  money, 
and  may  result  in  the  modification  of  the 
use  of  a  portion  of  the  railroad  right  of  way 
over  which  the  connecting  track  or  tracks  be 
carried,  such  an  expenditure  of  money,  when 
reasonable,  and  such  a  limited  change  of 
use  of  the  right  of  way,  on  the  demand  of 
public  interest  or  convenience,  are  but  the 
outcome  of  a  legitimate  exercise  of  the  po- 
lice power,  and  do  not  constitute  a  taking  of 
property  without  due  process  of  law.  Such 
is  the  decision  and  the  whole  of  the  decision 
of  the  Jacobson  Case.  See  Grand  Trunk  Ry. 
Co.  V.  Michigan  Railroad  Commission  (D.  C.) 
198  Fed.  1009.  There  is  in  this  no  declara- 
tion that  the  question  of  undue  competition 
and  injury  to  business  will  not  be  considered, 
any  more  than  there  is  a  declaration  that 
one  railroad  may  use  the  tracks  of  another. 
There  is  the  distinct  declaration  that  compe- 
tition was  not  within  the  facts  of  the  case. 

With  the  decision  of  the  Supreme  Court  in 
the  Jacobson  Case  before  us,  we  may  proceed 
to  a  hrlef  consideration  of  the  other  railroad 
cases  which  respondent  insists  support  its 
contention  that  an  order  such  as  this  does 
not  Involve  a  taking  of  property,  within  the 
constitutional  inhibition.  The  first  of  these 
is  Grand  Trunk  Ry.  Co.  t.  Mldilgan  Ry.  Oo. 
(D.  C.)  198  Fed.  1009.  This  case  did  not 
even  Involve  the  question  of  the  right  to  or- 
der track  connectiona  That  was  conceded. 
The  contentions  were^  however,  that  an  in- 
tradty  switching  duty  was  imposed,  and 
that  this  switching  duty  was  in  no  real  sense 
a  part  of  transportation,  the  language  of  the 
court  being:  "The  taking  of  complainant's 
property  without  due  process  is  said  to  re- 
sult because,  as  contended,  the  required  serv- 
ices are  merely  switching  services  as  dlstln- 
gnisbed  from  transportation  services."  The 
court  held  the  distinction  to  be  visionary  and 
the  contention  unsound.  The  second  conten- 
tion was  that  transportation  over  the  lines  of 
the  one  road  by  the  cars  of  the  other  was 
eqidvalent  to  giving  the  use  of  the  tracks  and 
terminal  facilities  to  the  other  road.  This 
contention,  too,  was  held  to  be  without  sub- 
stantial support 

Tho  next  case  is  State  ▼.  Jacksonville  Ter- 
minal Co.,  41  Fla.  377,  27  South.  225.  The 
Railroad  Commission  of  Florida  made  an  or- 
der requiring  the  Jacksonville  Terminal  Com- 
pany to  admit  the  Atlantic,  eta,  Oo.  with  Its 
engines,  cars  and  trains  to  the  use  and  benefit 
of  its  terminal  facilities  and  Union  Depot 
in  the  city  of  Jacksonville  to  the  like  ex- 
tent accorded  by  the  Terminal  Company  to 
other  railroad  companies.  The  Atlantic,  etc., 
Company  was  required  to  pay  $1^275  quarter- 
annually  for  the  use  of  the  terminal  facili- 
ties, and  to  bear  its  equitable  proportion  of 
the  expense  of  maintenance  of  the  terminal 
property.  The  argun^oits  advanced  by  the 
Terminal  Company  against  the  validity  of 
the  order  were  based  upon  the  ground  Uiat 
its  property  was  taken  without  due  process 
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of  law,  and  that  It  was  a  private  corporation 
engaged  In  a  private  businesa,  devoting  Its 
property  to  private  uses  and  receiving  no 
franchise  or  privilege  from  the  state  and 
performing  no  public  or  governmental  func- 
tion, and  that  It  could  not  therefore  be  com- 
pelled to  devote  its  property  to  the  use  of 
another  private  corporation.  To  this  the 
court  made  answer  that  the  facts  disclosed 
that  It  was  a  corporation  which  had  devoted 
its  property  to  a  public  use,  jmd  that  public 
use  was  the  providing  of  terminal  facilities 
for  railroads;  that,  having  so  devoted  its 
property  to  that  use,  it  could  not  discriminate 
in  favor  of  one  and  against  another  company 
seeking  connection  with  it  for  terminal  fa-' 
dlitieg,  and  that  the  order  of  the  Commission 
was  therefore  not  a  talcing  of  property,  but 
was  a  regulation  of  the  use  of  property  with- 
in, and  not  contrary  to,  the  use  for  which  it 
had  been  dedicated,  was  strictly  regulatory, 
and  within  the  due  exercise  of  the  police 
power  in  preventing  unjust  discrimination. 
The  following  quotations  will  fully  substan- 
tiate this:  "We  have  no  doubt  that  property 
devoted  to  the  uses  for  which  the  pleadings 
show  this  terminal  is  devoted  is  affected  with 
a  public  interest,  and  that  the  state  has  pow- 
er to  regulate  such  use  by  requiring  the  own- 
er to  serve  equally  and  fairly  all  railroad 
common  carriers  which  the  public  welfare 
may  require,  and  to  confine  its  charge  there- 
for to  reasonable  rates  of  compensatlou,  and 
I  that  the  ezerdse  of  this  power  does  not  de- 
prive the  defendant  In  error  of  its  liberty 
or  property  without  due  process  of  law  under 
the  Constitution  of  this  state  or  of  the  United 
States.  •  •  •  Xhe  regulation  made  by 
the  C!ommlssioners,  under  the  power  con- 
ferred upon  them,  in  this  case  is  in  no  sense 
an  'appropriation'  of  any  private  property  or 
rlgtit  of  way  within  the  meaning  of  section 
29,  art  16  of  the  Constitution,  so  as  to  re- 
qidre  the  compensation  therefor  to  be  ascer- 
tained by  a  jury  of  12  men.  The  def^idant 
in  error,  as  we  have  seen,  has  devoted  its 
proi>erty  to  a  use  essentially  public,  is  per- 
forming service  of  a  public  nature,  and  is 
subject  to  be  controlled  by  the  public  for  the 
public  welfare.  That  use  to  which  it  has 
voluntarily  devoted  its  property  is  to  famish 
passenger  terminal  facilities  to  railroad  com- 
mon carriers.  •  •  •  There  is  a  very  clear 
distinction  between  a  taking  or  an  appropria- 
tion of  property  for  a  public  use  and  regulat- 
ing the  use  of  property  devoted  to  a  use  in 
which  the  public  has  an  interest  The  lat- 
ter is  an  exercise  of  the  "police  power,'  as  it 
is  called;  the  former  of  the  power  of  emi- 
nent domain.  The  state  In  the  former  case 
comi)el8  the  dedication  of  the  property,  or 
some  interest  therein,  to  a  public  use,  or,  if 
already  devoted  to  one  public  use,  then  to 
another.  In  the  latter,  the  owner  has  volun- 
tarily, or  in  pursuance  of  the  provisions  of 
the  charter,  dedicated  the  property  to  a  use 
t&  which  the  public  has  an  Interest,  and  the 
use  of  that  property  so  dedicated  is  merely 


regulated  and  controlled  for  the  public  wel- 
fare. In  this  case  the  regulation  complnlned 
of  does  not  compel  the  defendant  in  error 
to  dedicate  its  property  to  the  public  use,  or 
to  a  different  public  use.  •  •  •  The  tegu- 
Uition  complained  of  does  not  appropriate 
property ;  it  merely  prevents  abuses,  prohib- 
its unjust  discriminations  and  excessive 
charges,  and  is  therefore  valid." 

The  foregoing  quotations  must  make  it  ap- 
parent that  here  is  no  intimation  that  prop- 
erty may  be  taken  for  a  public  use  withont 
compensation,  but,  to  the  contrary,  a  distinct 
affirmation  that  it  cannot  be  so  taken,  con- 
pled  with  a  declaration,  manifestly  just,  that 
there  was  no  taking,  bat  a  mere  regulation 
addressed  to  the  public  use  to  whicli  the 
property  had  been  dedicated — a  regulation  to 
prevent  discrimination. 

In  Pittsburg,  etc.,  Ry.  Oo.  v.  Railroad  Com- 
mission of  Indianar,  171  Ind.  1S9,  86  N.  E.  328, 
the  Railroad  Commission  of  Indiana  had 
made  its  order  requiring  track  connections 
between  two  roads.  The  Supreme  Court  of 
Indiana  declared  that  the  reasonableness  ot 
the  order  would  be  considered,  that  the  rail- 
road's property  was  devoted  to  a  public  use, 
and  that  it  was  therefore  subject  to  due  regu- 
lation, and  that  if  the  order  was  not  an  un- 
reasonable regulation,  it  did  not  amount  to 
the  taking  of  property  in  violation  of  the 
Constitution.  The  court  held  that  the  order, 
referable  to  the  police  power,  was  a  reason- 
able regulation  touching  the  use  of  proper!?. 

Finally,  in  the  case  of  State  of  Washington 
V.  Fairchild,  224  U.  S.  510,  32  Sup.  Ct  535, 
56  L.  Ed.  863,  respondent  contends  that  it 
finds  the  fullest  support  for  the  propositioD 
that  it  may  actually  take  property  without 
compensation,  or  without  compensation  first 
made  and  paid  as  our  Constitution  requires. 
In  the  last-dted  case  the  order  of  the  Wash- 
ington Railroad  Commission  required  the 
Oregon  Railway  &  Navigation  Company  and 
the  Northern  Pacific  Railway  Company  and 
the  Spokane  &  Inland  Railroad  Compan.T  to 
connect  their  tracks  at  a  number  of  named 
towns  and  stations.  The  decision  of  the  Su- 
preme Court  reversed  this  order  for  its  un- 
reasonableness. The  opinion  employs  lan- 
guage which  gives  rise  to  uncertainty,  and 
which,  if  not  properly  understood,  must  re- 
sult in  great  confusion.  Thus,  in  the  opening 
sentence  of  the  opinion,  it  is  said:  'The  Com- 
mission's order  requiring  the  Oregon  Com- 
pany to  make  track  connection  was  not  a 
mere  administrative  regulation,  but  it  was 
a  taking  of  property,  since  it  compelled  the 
defendant  to  expend  money  and  prevented  it 
from  using  for  other  purposes  the  land  on 
which  the  tracks  were  to  be  laid."  And  to- 
ther  declares  the  opinion:  "So  that  where 
the  taking  is  under  an  adminlstratlTe  regu- 
lation, the  defendant  must  not  be  denied  the 
right  to  show  that  as  matter  of  law,  the 
order  was  so  arbitrary,  unjust  or  uiu^ason- 
able  as  to  amount  to  a  deprivation  of  prop^ 
ty  in  violation  of  the  fourteenth  amendment* 
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Elsewhere  the  court  states  the  proposition 
to  be  "the  contentloii  that  as  a  matter  of  law 
the  order,  on  the  facts  proved,  was  so  nn- 
reasonable  aa  to  amount  to  a  taking  of  prop- 
«rty  without  due  process  of  law." 

If  these  expressions  should  be  construed 
-as  respondent  seeks  to  have  than  construed. 
as  meaning  that  the  Supreme  Court  of  the 
rnited  States  has  decided  that.  In  the  exer- 
cise of  the  police  power,  private  property 
way  be  lawfully  taken  for  public  use  with- 
out compensation  made  to  the  owner,  it  must 
be  said  that  it  is  the  first  and  only  declaration 
of  the  Supreme  Court  of  the  United  States  to 
that  effect,  and  that  the  statement  Itself 
means  the  elimination  from  the  Constitution 
of  the  United  States  of  the  last  clause  of 
the  fifth  amendment  of  that  Constitution, 
declaring  that  private  property  shall  not 
be  taken  for  public  use  without  Just  com'- 
pensation.  In  a  sense,  every  exercise  of  the 
police  power  which  calls  for  the  expenditure 
of  money  by  the  owner  of  property,  or  limits, 
or  otherwise  regulates  the  use  which  an 
owner  may  make  of  his  property,  whether  or 
not  that  property  be  dedicated  to  a  public 
use,  is  a  taking  of  property.  Thus  the  re- 
quirement that  fire  escapes  be  placed  upon 
buildings  which  have  them  not  necessitates 
the  expenditure  of  money  by  the  owners  of 
such  buildings,  and  In  that  limited  sense  is 
n  taking  of  their  property.  The  requirement 
that  one  maintaining  a  nuisance  shall  abate 
it  may  necessitate  upon  bis  part  the  expend- 
iture of  money  in  so  doing,  and  in  that  nar- 
row sense  is  a  taking  of  his  property.  The 
well-recognized  legal  restrictions  upon  the 
use  of  property,  prohibiting  the  use  for 
slaughter  houses,  powder  mills,  and  the  like 
are  all  in  a  limited  sense  a  taking  of  prop- 
erty. So,  too,  the  requirement  of  track  con- 
nections obviously  Involves  the  expenditure 
of  money  and  a  limitation  upon  the  original 
use,  for  the  original  use  of  the  right  of  way 
was  for  the  tracks  alone  of  ihe  railroad 
which  owned  It.  By  the  track  connection, 
a  portion  of  that  right  of  way  is  subjected  to 
the  use  of  the  connecting  track,  which  is 
owned  perhaps — operated  in  common  certain- 
ly— by  the  two  railroads.  But,  unless  we 
have  read  the  law  to  no  pnrpose,  the  vitally 
essential  principle  limiting  the  exercise  of 
the  police  power  and  distinguishing  it  from 
the  exercise  of  the  power  of  eminent  domain 
is  that  private  rights  in  the  former  case 
must,  for  the  benefit  of  society,  yield  to  rea- 
sonable regulations  controlling  the  use  of 
property,  in  the  case  of  public  utilities,  with- 
in the  tue  to  which  the  property  has  been 
dedicated.  The  law  has  the  power  to  regu- 
late the  use  to  increase  efficiency  and  prevent 
abuses,  and  such  regulations,  though  they 
involve  an  expenditure  of  money  or  a  modifi- 
cation of  the  use,  are  regulations  which  the 
lawmaking  power  may  impose  by  virtue  of 
the  very  fact  that  the  property  has  been 
dedicated  to  that  public  use.  Therefore  it 
Is  that  the  decisions  declare  either  that  such 


a  regulation  is  not  a  taking  within  the  con- 
stitutional inhibition,  or  declare  that,  the  reg- 
ulation being  legal,  the  mere  fact  that  the 
expenditure  of  money  is  involved  In  no  sense 
amounts  to  a  taking.  But  when,  however, 
the  regulation  exceeds  the  Just  limits  of 
the  police  power,  that  regulation  is  void, 
whether  or  not  it  amounts  to  a  taking 
of  the  property  within  the  Constitution. 
Many  such  orders  do,  under  the  guise  of 
regulations,  Invade  the  province  of  eminent 
domain  and  work  an  uncompensated  taking 
of  property  which  is  confiscation.  Such  or- 
ders are,  of  course,  void.  Others,  without 
necessitating  the  exi>endlture  of  money,  so 
unreasonably  restrict  or  so  unreasonably  en- 
large the  use  of  property  for  the  supposed 
benefit  of  the  public  as  to  accomplish  the 
same  resulta  We 'think  it  certain  that  it  is 
in  the  light  of  these  fundamental  principle^! 
that  the  language  of  the  Supreme  Court  in 
the  Oregon  Railway  Case  must  be  read ;  for 
If  construed  in  any  other  way,  there  Is  an 
obliteration  of  all  distinction  between  the 
power  of  eminent  domain  and  the  police 
power  and  the  equivalent  of  a  declaration 
that  a  railroad  commission  may  take  prop- 
erty for  public  use  without  compensation  to 
the  owner.  Therefore,  as  we  construe  the 
decision  under  consideration,  the  meaning  of 
what  the  Supreme  Court  said  was  either 
that,  under  the  guise  of  an  administrative 
police  regulation,  the  Commission  had  taken 
property  in  violation  of  the  Constitution,  or 
that  the  effect  of  upholding  the  regulation  In 
question  would  be  sanctioning  such  a  taking 
in  violation  of  the  Constitution.  It  was  as 
though  the  Supreme  Court  had  declared  that 
this  administrative  order  for  track  connec- 
tions  is  so  unreasonable  as  to  pass  beyond 
the  limits  of  the  police  power  in  the  matter 
of  regulation,  and  to  enter  the  field  of  the 
power  of  eminent  domain.  In  the  latter  field 
it  is  a  taking  of  property  without  compensa- 
tion. If  by  any  possibility  this  court  can 
be  wrong  In  the  construction  which  it  thus 
puts  upon  this  language,  this  Informing 
knowledge  must  come  from  the  Supreme 
Court  of  the  United  States  itself. 

But  that  what  we  have  above  set  forth  has 
been  the  distinction  uniformly  drawn  by  the 
federal  courts  between  the  police  power  and 
the  power  of  eminent  domain,  a  view  from  the 
many  cases  will  abundantly  establish.  Thus 
in  Fidelity  Trust  &  Safety  Vault  Co.  v.  Mo- 
bile St  Ry.  Co.  (C.  C.)  53  Fed.  687,  it  is  said: 
"The  use  of  five  blocks  of  the  roadbed  of  a 
street  railway  In  the  hands  of  a  receiver  by 
another  street  railway  company  materially 
impairs  the  Just  enjoyment  of  the  property, 
and  will  be  enjoined,  at  the  Instance  of  the 
receiver.  One  public  corporation  cannot  take 
the  franchise  of  another,  which  Is  in  use, 
unless  expressly  authorized  by  the  Legisla- 
ture, and  then  only  by  regular  condemnation, 
and  cannot  take  it  at  all  if  this  will  material- 
ly aftect  its  use.  A  franchise  for  a  right  of 
way  Is,  in  its  very  nature,  exclusive,  and 
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dlspossesBton  of  any  portion  thereof  In  actiUil 
usa  is  a  taking  of  the  franchise  pro  tanto." 
And  to  the  same  purpose  and  like  effect  are 
Bliasonrl  Padflc  Ry.  C!o.  ▼.  Nebraska,  164  D. 
S.  408,  17  Sup.  Gt  ISO,  41  L.  Ed.  489;  Mis- 
souri Padflc  By.  Co.  ▼.  Nebraska,  217  U.  8. 
196,  30  Snp.  Gt.  461,  54  L.  Bd.  727,  18  Ann. 
Cas.  989;  in  which  cases  it  was  held  that  an 
order  directing  a  railway  company  to  allow 
a  warehouse  to  be  constructed  on  its  right 
of  way  to  aid  transportation  facilities  was 
a  taking  of  property  which  could  not  be  sus- 
tained as  a  police  regulation.  And,  finally, 
may  be  quoted  the  language  of  the  court  in 
Grand  Trunk  Ry.  Co.  t.  Michigan  (D.  C.)  198 
Fed.  1009,  as  follows:  "That  requirements 
of  track  connections  and  interdiange  of  traf- 
fic between  railroads,  Imposed  by  the  Mich- 
igan statutes  previous  to  1911,  do  not  amount 
to  the  taking  of  property  without  due  process 
needs  no  extended  reference  to  authority." 
See,  also,  Int  Com.  Comm.  ▼.  Union  Padflc 
R.  R.,  222  D.  S.  641,  82  Sop.  Ct  108,  66  L. 
Ed.  308.  That  the  state  courts  are  a  unit 
upon  the  same  proposition,  if  not  sufficiently 
established  by  the  dtatlons  of  authorUy  al- 
ready made,  will  be  furth»  shown  by  a  ref- 
erence to  Junction  Creek,  etc.,  v.  City  of  Dur- 
ango,  21  Colo.  194, 40  Pac.  356;  Commonwealth 
V.  Norfolk  Ry.  Co.,  Ill  Va.  69,  68  S.  B.  861; 
IdUssourl,  etc.,  Ry.  Co.  v.  Richardson  et  al., 
25  Okl.  640,  106  Pac.  1108;  Canal,  ietc.,  Co. 
y.  Orleans  R.  Co.,  44  La.  Ann.  54,  10  South. 
389;  Norfolk  &  Western  Ry.  Co.  y.  Olde- 
watw  Co.,  106  Va.  129,  62  S.  B.  862 ;  Toledo, 
etc.,  Ry.  Co.  y.  Toledo  Electric,  etc.,  Co.,  60 
Ohio  St  608,  86  N.  B.  812;  State  y.  Cad- 
wallader,  172  Ind.  619,  87  N.  E.  644,  80  N. 
E.  319;  Attorn^  General  v.  Boston  &  A.  R. 
Co.,  160  Mass.  62,  85  N.  E.  252,  22  L.  R.  A, 
112;  Mississippi  R.  R.  Co.  v.  Yazoo,  etc.,  R. 
Co.,  100  Miss.  595,  56  South.  668;  Common- 
wealth y.  Boston  Advertising  Co.,  188  Mass. 
348,  74  N.  Et  601,  69  U  R.  A.  817,  108  Am. 
St  Rep.  494. 

Therefore,  It  must  be  said  that  the  con- 
clusion may  not  be  evaded  that  the  author- 
ities are  unanimous  in  declaring  that  In 
dealing  with  public  utilities,  regulation  of 
use  within  the  dedicated  use  Is  as  far  as  the 
police  power  may  be  extended,  and  that  when 
the  regulation  exceeds  this.  It  is  always  void 
for  unreasonableness,  and  may,  depending 
upon  the  form  and  character  of  the  order,  be 
also  void  as  an  attempt  to  take  property 
without  compensation  In  violation  of  the 
constitutional  protection.  This  does  not  mean 
that  a  board  or  commission  authorized  there- 
to may  not  itself  exerdse  the  power  of  em- 
inent domain  and  so  take  property  for  public 
use.  But  when  such  board  or  commission  at- 
tempts to  do  this,  it  must  do  it  after  com-^* 
pousation  paid  to  the  owner. 

From  this  consideration  of  the  railroad 
cases  we  pass  to  a  review  of  the  telephone 
cases  whldi  it  is  asserted  support  the  com- 
missloner's  order.  They  are  but  two  in  num- 
ber.    The  first  of  these  1b  BilUngs  Mutual 


Telephone  Co.  y.  Rocky  Mountain  6^  Tele- 
phone Go.  (G.  C.)  166  Fed.  208.  The  drcult 
court  had  before  It  the  application  of  the 
Mutual  Telephone  Company,  doing  a  local 
business  in  Billings,  Mont,  for  an  ordor  com- 
pelling the  defendant  telephone  company  to 
permit  it  to  make  connections  and  use  the 
latter's  long-distance  lines  and  service.  The 
action  was  In  eminent  domain,  plaintiff  seek- 
ing a  decree  of  the  coT^rt  "upon  such  terms 
and  for  sudi  compensation  as  the  court  may 
deem  Just"  and  praying  that  "the  court  may 
proceed  by  law  to  determine  the  right  to  con- 
nect and  the  value  of  the  services  and  use  of 
defendant's  lines."  The  defendant  Itself  was 
operating  a  competing  local  line  in  Billings, 
and  pleaded  this  and  other  facts  declaring  that 
pubUc  convenience  did  not  require  the  connec- 
tion ;  that  the  result  of  the  order  would  be  a 
taking  of  defendant's  property  for  no  higher 
public  use,  and  therefore,  a  taking  unauthoriz- 
ed by  law.  Many  other  matters  of  special  de- 
fense were  urged,  but  the  foregoing  statement 
is  suffident  for  the  purposes  of  the  present 
consideration.  At  the  outset  then,  it  is  to  be 
noted  that  the  action  was  not  addressed  to 
the  consideration  of  any  regulatory  measure 
under  the  police  power,  but  that  it  was  a  Ju- 
dicial action  where  the  power  of  eminent  do- 
main was  sought  to  be  exercised.  Thns  the 
case  is.  founded  upon  the  fundamentals  that 
defendant's  property  was  to  be  taken,  and 
that  compensation  should  and  would  be  made 
for  such  taking.  The  defenses,  one  and  all, 
were  grounded  upon  the  proposition  that 
even  in  eminent  domain  proceedings,  defend- 
ant's property  could  not  be  taken  excepting 
for  a  higher  use,  and  that  the  use  contem- 
plated was  not  a  higher  use.  The  decision  of 
the  court  quotes  section  14,  art  16  of  the  Con- 
stlttttion  of  Montana,  as  follows:  "Any  as- 
sociation or  corporatloh,  or  the  lessees  or 
managers  thereof,  organized  for  the  purpose, 
or  any  indlTldual,  shall  have  the  right  to 
construct  or  maintain  lines  of  telegraph  or 
telephone  within  this  state,  and  connect  the 
same  with  other  lines;  and  the  legislative 
assembly  shall  by  a  general  law  of  uniform 
operation  provide  reasonable  regulations  to 
give  full  effect  to  this  section."  Following 
this  constitutional  authorization,  the  Civil 
Code  of  Montana  reaffirmed  the  constitution- 
al declaration  as  to  the  right  of  tdephone 
companies  to  connect  with  eadi  other's  lines, 
and  further  dedared  that  In  case  they  could 
not  do  this  by  agreement  proceedings  ndgbt 
be  taken  "and  the  damages  assessed  and  the 
right  of  connection  granted,  as  provided  in 
the  Code  of  Civil  Procedure."  It  is  argued 
by  respondent  that  the  Lieglslature  ao  declar- 
ed because  there  was  in  existence  no  admin- 
istrative board  vested  with  power  to  fix  or 
withhold  compensation.  We  cannot  of  course 
Judicially  know  this  to  be  true,  but  certain  it 
is  that  the  Legislature  of  Montana  regarded 
such  a  nse  as  a  taking  of  property  referable 
to  the  power  of  eminent  domain,  and  made 


Digitized  by  LjOOQIC 


Cal.) 


PACIFIC  TELEPHONE  &  TELEGRAPH  CO.  t.  ESHLEMAN 


1135 


proTlslon  accordingly.  This,  moreover,  was 
the  view  of  the  learned  circuit  Judge,  as 
will  abundantly  appear  from  the  language  of 
his  opinion.  His  holding  was  that  the  de- 
fendant had  "erected  Its  system  subject  to 
the  reasonable  Impositions  that  might  be  put 
upon  It  by  the  Constitution  and  laws  of  the 
state,"  and  that  It  was  therefore  under  a 
duty  "to  allow  such  a  connection  and  use." 
And,  says  the  court,  "the  spirit  of  the  Con- 
stitution and  the  letter  of  the  laws  of  the 
state  In  which  defendant  operates  Its  lines 
compel  It,  under  Its  primal  duty  to  the  pub- 
lic, to  yield  to  the  right  of  plaintiff  com- 
pany to  connect  Its  lines  with  the  defendant's, 
and  to  enjoy  the  use  thereof  in  a  reasonable 
and  effective  way,  provided  of  courte  dam- 
ages are  paid  as  required  by  law."  We  are 
unable  to  perceive  how  this  case  can  success- 
fully be  called  to  the  support  of  an  adminis- 
trative order  which  respondent  earnestly  In- 
sists is  referable  to  the  poUce  power  alone, 
and  which  refuses  to  recognize  any  right  of 
comi)ensatlon  for  the  taking  of  the  use.  The 
only  other  case  dted  by  respondents  Is  Pio- 
neer Telephone  &  Telegraph  Co.  v.  Orant  Ru- 
ral Telephone  Co.  (Okl.)  119  Pac.  968.  The 
Supreme  Court  of  Oklahoma  granted  a  re- 
hearing in  the  case,  and  for  this  reason  un- 
doubtedly the  decision  does  not  appear  in  the 
authorized  volumes  of  the  Oklahoma  reports, 
but  It  may  be  treated  as  an  existing  decision 
meriting  consideration  for  the  principles 
which  It  may  announce,  and  the  reasoning 
upon  which  they  may  be  based.  The  appllcft- 
tlon  was  by  the  Grant  County  Rural  Tele- 
phone Company  to  compel  the  Pioneer  Tele- 
phone &  Telegraph  Company  to  permit  it  to 
make  connections.  The  petitioning  company 
was  a  mutual  company  operating  locally. 
Both  companies  were  organized  under  the 
Constitution  and  laws  of  Oklahoma.  Section 
5  of  article  9  of  that  Constitution  provides 
that:  "All  telephone  and  telegraph  lines, 
operated  for  hire,  shall  each  respectively,  re- 
ceive and  transmit  each  other's  messages 
without  delay  or  discrimination,  and  make 
physical  connections  with  each  other's  lines, 
under  such  rules  and  regulations  as  shall  be 
prescribed  by.  law,  or  by  any  commission 
created  by  this  Constitution,  or  by  any  act  of 
the  Legislature  for  that  purpose."  Section 
18  of  article  8  of  the  Constitution  authorized 
the  creation  of  a  commission  having  "the 
power  and  authority  and  be  charged  with  the 
duty  of  supervising,  regulating,  and  control- 
ling all  transportation  and  transmission  com- 
panies doing  business  in  this  state."  This  cor- 
poration commission  had  ordered  the  appeal- 
ing company  to  permit  connection  to  be 
made.  The  court  of  Oklahoma  found  and  de- 
clared: "The  appellant  is  engaged  in  a  gener- 
al pabllc  telephone  business  throughout  the 
state,  furnishing  exchange  telephone  service 
from  various  exchange  plants  located  In 
many  cities  and  towns  within  the  state,  in- 
cluding the  city  of  Pond  Creek,  and  also  fur- 
nishing toll  or  long-distance  service  over  Its 


toll  or  long-distance  lines  constructed  gener- 
ally throughout  the  state,  including  toll  or 
long-distance  service  to  and  from  the  city  of 
Pond  Creek."  The  decision  of  the  court  de- 
clares: "When  appellant  procured  its  char- 
ter and  its  franchise  to  engage  in  this  public 
service  business,  it~dld  it  with  the  full  knowl- 
edge that  it  thereby  became  an  agency  of  the 
state,  subject  to*  its  control  and  regulation, 
under  the  exercise  of  its  police  power,  for  the 
comfort  and  convenience  of  the  citizens  of 
the  state  (31  Cyc.  902),  subject  to  the  condi- 
tion that  appellant's  property  should  not  be 
taken,  except  by  due  process  of  law.  When 
a  fair  and  Just  compensation  Is  afforded  for 
such  convenience,  facility,  and  service,  that 
constitutional  requirement  is  satisfied.  The 
order  of  the  Commission  as  modified,  must  be 
affirmed."  What,  then,  is  this  decision?  It 
is  that  the  appellant  company  had  taken  its 
franchise  from  the  state  of  Oklahoma,  and 
had  engaged  in  business  subject  to  its  Consti- 
tution and  its  laws ;  that  the  Constitution  re- 
quired such  telephone  companies  to  permit 
connections  with  others  and  the  use  by  suCh 
others  of  th^r  instrumentalities;  moreover, 
that  this  precise  thing  was  the  business  in 
which  the  appellant  company  was  engaged. 
It  had  dedicated  its  property  to  the  public 
use  of  furnishing  such  long-distance  service 
to  local  companies.  Therefore  the  order 
compelling  the  comimny  to  permit  a  connec- 
tion with  the  Grant  County  Rural  Company 
was  not  the  taking  of  appellant's  property 
for  a  new  use,  but  was  a  mere  regulation 
of  the  use,  which  it  was  obliged  by  Its  char- 
ter, accepted  under  the  Constitution  of  Okla- 
homa, to  acknowledge,  and  the  use  to  which 
in  fact  it  had  publicly  dedicated  its  property. 
Herein  the  case  Is  similar  to  the  Florida 
Terminal  Railway  Case  above  discussed  and 
distinguished  from  Louisville  &  Nashville 
Railway  Co.  v.  Central  Stockyards  Co.,  212 
n.  S.  132,  29  Sup.  Ct  246,  63  L.  Ed.  441, 
where  the  demand  for  the  right  to  occupy 
and  use  the  terminal  facilities  of  a  railroad 
company  which  had  not  dedicated  its  prop- 
erty to  such  a  public  use  was  held  to  be  an 
effort  to  take  that  property  within  the  mean- 
ing of  the  Constitution.  And,  finally,  it  is  to 
be  noted  that  the  Supreme  Court  of  Okla- 
homa in  the  last  two  sentences  quoted  from 
its  opinion,  itself  makes  distinct  recognition 
and  affirmance  of  the  fact  that  fair  and  Just 
compensation  must  be  granted  to  comply 
with  the  constitutlonBl  requirement  against 
unlawful  taking.  Again  we  fall  to  perceive 
any  force  to  this  decision  as  applied  to  the 
present  case,  where  the  charter  of  the  peti.- 
tloulng  company  was  not  subjected  to  any 
such  right  of  connections,  and  where  the  com- 
pany had  never  dedicated  its  property  to 
such  use  by  competing  lines. 

The  principles  to  be  deduced  from  the  au- 
thorities may  be  thus  summed  up:  Such  a 
use  by  physical  connection  between  two  tele- 
phone companies  could  not  be  decreed  by  any 
court  or  commission,  In  the  absence  of  aA 
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authorizing  statute.  Where  the  Constitution 
or  laws  of  a  state  declare  that  such  use  shall 
be  permitted.  It  will  be  h^d  that  a  corpora- 
tion or  an  individual  which  thereafter  enters 
upon  the  business  does  so,  having  in  law  ded- 
icated its  property  to  this  public  use;  that 
is  to  say,  to  the  use  of  allowing  even  compet- 
ing lines  to  make  connection  with  and  use  of 
its  telephone  service.  Where,  regardless  of 
such  constitutional  or  statutory  provision,  a 
company  has  actually  dedicated  its  property 
to  such  use,  it  will  not  be  allowed  to  indulge 
in  unjust  discrimination  by  arbitrarily  refus- 
ing to  one  the  connection  and  use  which  it 
has  permitted  to  others.  In  these  two  class- 
es of  cases  there  is  no  change  of  use,  and 
consequently  no  taking  of  property,  but  there 
is  a  regulation  of  use,  and  the  compensation 
to  be  allowed  need  not  necessarily  be  a  com- 
pensation paid  in  advance  other  than  such 
as  wlU  equitably  compensate  for  the  cost  of 
connection,  but  will  be  a  compensation  for 
the  future  service  which  may  be  fairly  ad- 
Justed  by  rates  and  tolls.  In  all  other  cases 
such  an  order  for  a  physical  connection  does 
Involve  a  taking  of  property  within  the  Con- 
stitution, for  which  compensation  must  be 
made.  It  would  seem  that  the  matter  would 
become  quite  apparent  if  the  order  in  this 
case  had  decreed  that  for  the  transmission  of 
messages  the  Pacific  Telephone  Company 
should  turn  over  its  agencies  and  instru- 
mentalities to  the  Olenn  county  and  Tehama 
county  companies  for  1  hour  out  of  each  24. 
That  the  order  actually  made  requires  the 
Pacific  Telephone  Company  to  do  this  same 
thing  for  five  minutes  or  ten  ndnutes  at  a 
time  during  any  and  every  hour  of  the  day 
may  tend  to  obscure  the  fact  that  it  is  a  tak- 
ing, but  does 'not  change  it 

In  this  connection  we  cannot  do  better  than 
to  quote  at  some  length  from  the  wdl-con- 
sidered  case  of  State  v.  Cadwallader,  172 
Ind.  619,  87  N.  E.  644,  89  N.  S.  319;  where 
the  Supreme  Court  of  Indiana  had  under 
consideration  some  of  these  very  questions: 
"By  analogy  and  by  statute,  where  they  are 
'Constructed  or  maintained  for  the  public  for 
profit,  or  charges  are  made  for  their  use,  in- 
^viduals  conducting  telephone  exchanges  are 
subject  to  the  same  obligations  as'  corpora- 
tions with  respect  to  equal  facilities  and 
«qual  charges  and  freedom  from  diacriml- 
natlon  and  partiality  as  against  any  person, 
persons,  or  corporations  in  like  situation, 
conducting  a  lawful  business.  Bums'  Ann. 
St  1908,  §  5802.  This  dnty  does  not  amount 
to  an  absolute  requirement  that  one  company 
or  individual  shall  furnish  the  patrons  of  an- 
other the  use  of  its  or  his  exchange  and 
lines,  unless  it  has  been  voluntarily  under- 
taken, 80  that  he  or  it  may  not  afterward 
discriminate  in  classification.  Patrons  of  the 
corporation  or  individual  contracted  with  are 
bound  to  know  that,  in  the  absence  of  an 
undertaking  so  to  do,  another  corporation  or 
individual  is  not  bound  to  subject  its  or  his 
property  to  their  use  by  direct  or  unrestrict- 


ed use  of  their  lines.    Tel^hone  exchanges 
conducted  for  the  benefit  of  the  public  for 
compensation  may  fairly  be  said  to  be  im- 
pressed with  a  public  interest,  but  their  pub- 
lic character  depends  upon  the  nature,  and 
not    the    extent,    of    their    business.     Each 
agency  or  exchange  conducted  by  a  corporate 
entity  or  individual  is  separate  and  dlstlQct 
from  all  others  with  respect  to  the  conduct 
of  its  business  and  in  Its  relation  to  the  pub- 
lic, and  owes  duties  of  an  Impartial  charac- 
ter, and  free  from  discrimination  to  all  who 
are  like  circumstanced.  '  The  fact  that  it  U 
a  quasi  public  agent,  by  reason  of  being  im- 
pressed with  a  public  interest,  is  only  so  to 
the  extent  that  it  owes  an  Impartial  duty  to 
all  with  respect  to  Its  particular  capacity  and 
undertakings  from  its  or  his  own  Initiative 
agreement  or  consent    If  this  were  not  true, 
it  will  readily  be  seen  that  any  one  who 
saw   fit  could,   by   establishing  a  telephone 
exchange  and  procuring  few  or  many  patrons, 
or  if  a  once  extensive  field  of  operations  bad 
existed  when  the  relation  began,  which  fur- 
nished the  consideration,  but  had  dwindled 
to  small  proportions,  so  that  there  would  be 
practically  no  return  to  the  one  for  the  serr- 
Ice  to  the  other,  could  insist  on  connection 
with   and  service  through    indefinite  exten- 
sions, and  produce  an  inequality  which  In  it- 
self would  be  inequitable  and  lacking  hi  con- 
sideration.    If  the  right  to  such  connection 
were  once  admitted  to  exist  as  an  abstract 
right  it  would  not  depend  upon  the  nnmber 
of  patrons,  but  upon  the  question  of  Indirida- 
al  right  and  it  must  be  based  upon  that  right 
if  it  exists  at  all,  in  the  absence  of  contract, 
express  or  implied,  for  there  would  be  no 
means  of  determining  where  the  particular 
plant  exchange,  or  property  becomes  or  ceas- 
es to  be  impressed  with  a  public  interest  It 
could  only  be  thus  impressed  by  the  char- 
acter of  the  use,  and  not  by  the  nnmber  of 
users.    The  effect  would  be  the  destmctioa 
of  the  private  right  of  contract  and  would 
amount  to  practical  confiscation  of  another's 
property.    When  a  business  becomes  that  of 
a  common -carrier,  It  becomes  impressed  with 
the  common-law  duty  of   receiving  from  a 
connecting  carrier  and  transporting  commod- 
ities, the  same  as  if  offered  by  an  Individn- 
al,   and   so   here   relator    and   his  patrons 
through  him,  upon  compliance  with  the  rea- 
sonable rules  and  regulations  and  payment  of 
the  compensation  which  Is  ordinarily  charg- 
ed to  others,  would  be  entltted  to  have  his 
and  their  messages  handled  and  transmitted 
by  appellee's  exchange;  but  that  is  a  very 
different  thing,  in  the  absence  of  contract, 
from  the  demand  that  a  physical  connection 
shall  be  maintained  involuntarily,  and  as  of 
right  when  from  the  character  of  the  busi- 
ness  itself   the   control   of    appellee's  plant 
would  be,  in  a  measure,   wrested  from  him 
and  subjected  to  the  administration  of  an- 
other, or  many  others.    The  private  right  of 
property  and  of  contract  may  not  thus  be 
Interfered  with,  and  we  are  treating  now 
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only  of  the  relations  of  these  qaasi  pnblic 
utilities,  where  there  is  no  statutory  regula- 
tion and  no  contractual  relation,  express  or 
Implied." 

There  can  be  no  escape  then  from  the  con- 
clusion that  the  order  here  before  ns  Involves 
a  taking  of  the  property  within  the  meaning 
of  the  Constitution,  and  that  the  taking, 
without  regard  to  the  authority  of  the  com- 
misaloners  to  exercise  the  power  of  eminent 
domain,  is  a  taking  without  compensation, 
respondent  itself  insisting  upon  this  view  of 
the  case,  saying:  "The  Commission  has  at  no 
time  contended  or  admitted  that  any  compen- 
sation Is  due  petitioner  for  a  taking  of  its 
property.  The  compensation  referred  to  1b 
compensation  to  be  paid  to  petitioner  for 
serrlces  rendered  in  receiving  and  transmit- 
ting long-distance  telephone  messages."  It, 
therefore,  stands  admitted,  as  indeed  it  must, 
that  for  the  taking  no  compensation  whatso- 
ever is  made.  And  of  course  it  cannot  be 
contended,  and  is  not  contended,  that  an  ap- 
portioimient  of  rates  or  tolls  for  a  service  to 
be  rendered  in  the  future  Is  a  compensation 
for  the  present  taking  of  proi>erty,  and  as 
little  can  it  be  said  that  the  allocation  of 
such  rates  and  tolls  to  be  earned  in  the  fa- 
tare  can  ever  measure  up  to  the  constitution- 
al requirement  that  property  shall  not  be 
taken  without  compensation  first  made  and 
paid  to  the  owner.  Attorney  General  v.  Old 
Colony  Railroad,  160  Mass.  62,  36  N.  E.  252, 
22  L.  R  A  112. 

This  consideration  has  been  addressed 
principally  to  the  proposition  of  the  taking 
of  property  by  the  subjection  of  it  to  a  new 
use.  There  is,  however,  within  this  case,  as 
has  previously  been  outlined,  the  further 
contention  that  there  is  an  additional  taking. 
In  tliat  the  property  of  the  company  is  turn- 
ed over  to  the  use  of  a  competing  company, 
to  the  manifest  and  proved  injury  to  peti- 
tioner'a  local  business.  We  need  not  dwell 
upon  this  further  than  to  say  that  it  is  well 
established  by  the  quotations  and  citations 
above  given  that  this  is  an  added  element 
of  injury  in  the  taking  and  a  proper  matter 
for  compensation. 

There  is  left  for  consideration  one  other 
proposition  which  is  not  presented  in  argu- 
ment, but  which  necessarily  arises  under  the 
Interpretation  which  we  have  given  to  the 
amended  provisions  of  our  Constitution. 
That  Interpretation,  as  we  have  said,  makes 
paramount  even  to  the  Constitution  itself  the 
powers  which  the  Legislature  may  see  fit  to 
confer  upon  the  Railroad  Commission. 
Amongst  those  powers  is  that  which  author- 
izes the  Commission  to  sit  as  a  tribunal  In 
the  exercise  of  the  i>ower  of  eminent  domain 
and  to  fix  compensation  under  its  awards. 
This  clearly  is  a  power  at  variance  with  titat 
constitutional  provision  above  quoted,  which 
declares  that  compensation  for  the  taking  of 
property  shall  be  assessed  by  a  Jury  and  paid 
into  court     It  Is  the  equivalent  of  saying 
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that  in  the  case  of  public  utilities  the  iK>wer 
of  eminent  domain  shall  be  exercised  and 
damage  assessed  by  the  Railroad  Commis- 
sion, while  the  owners  of  all  other  kinds  of 
property  shall  have  this  assessment  made  in 
court  by  a  Jury.  Conceding  this  discrimina- 
tion to  be  valid  so  far  as  the  state  Constitu- 
tion is  concerned,  either  because  It  is  an 
amendment  superior  to  all  constitutional  pro- 
visions, or  because  from  the  nature  of  public 
utilities  and  the  difficulties  in  assessing  dam- 
ages for  the  taking,  a  distinction  may  be 
drawn  and  a  different  mode  provided,  there 
Is  still  left  the  problem  whether  or  no  the 
rights  of  public  utilities  are  violated,  in  that 
this  would  be  a  denial  to  them  of  the  equal 
protection  of  the  law.  This  problem  Is  of  no 
practical  consequence  in  the  present  case, 
for,  as  has  been  said,  there  Is  no  contention 
upon  the  part  of  the  respondent  that  it  al- 
lowed any  compensation  whatever  for  the 
taking  of  property. 

In  the  consideration  of  this  problem  our 
Constitution  (article  1,  f  14)  is  to  be  read  as 
though  amended  by  the  proviso  that  in  the 
case  of  all  public  utilities  the  power  of  emi- 
nent domain  may,  by  authority  of  the  Legis- 
lature, be  vested  In  the  Railroad  Commis- 
sion, with  power  to  that  body  to  determine 
the  public  convenience  or  necessity  and  make 
'an  award  for  damages  without  the  interven- 
tion of  a  Jury.  The  requirement  of  a  Jury 
and  of  a  prepayment  of  damages  is  not  a 
part  of  the  federal « Constitution,  nor  of 
that  of  many  of  our  states.  It  is  in  those 
Jurisdictions  quite  a  common  practice  to 
create  boards  and  commissions  to  exercise 
the  i)ower  on  behalf  of  the  state,  and  to  make 
awards  between  litigants.  It  is  certainly 
true  that  in  the  vast  modern  development  of 
public  utilities  In  their  multifarious  activi- 
ties, in  their  complicated  interrelations, 
where  a  taking  of  property  is  involved,  a 
great  saving  of  time,  and  a  more  Just  award 
may  be  expected  from  a  learned,  skilled,  and 
dispassionate  tribunal  such  as  the  Railroad 
Commission  than  can  ever  be  hoped  for  from 
the  haphazard  verdicts  of  Juries.  And  very 
good  reasons  therefore  appear  why,  for  the 
benefit  of  the  state  as  well  as  for  the  benefit 
of  the  public  service  companies,  awards  as  to 
the  latter  should  be  made  by  this  body,  and 
not  by  a  Jury.  It  Is  therefore  concluded  that 
no  violence  is  done  to  the  rights  of  petitioner 
under  the  Constitution  of  the  United  States 
by  this  proviso  of  the  state  Constitution  au- 
thorizing the  Railroad  Commission  to  exercise 
the  power  of  eminent  domain  and  assess 
damages  for  a  taking  of  property. 

But  while  the  compensatory  award  In  such 
cases  rests  with  the  Railroad  Commission,  it 
is  still  the  duty  of  that  Commission  to  make 
compensation  for  such  a  taking.  This  not 
only  by  virtue  of  article  1  of  section  14  of  the 
Constitution,  but  as  well  by  the  provisions  of 
the  Public  Utilities  Act  Itself.  For  example, 
in  section  41,  dealing  with  the  taking  of 
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property  throngb  the  use  thereof,  the  act 
declares  that  the  railroad  CommiBsioD  shall 
"prescribe  a  reasonable  compeDsatlon  and 
reasonable  terms  and  conditions  for  the  joint 
use."  We  do  not  find  in  the  public  utilities 
act  any  Intent  to  deprive  a  public  utUlty, 
whose  property  Is  so  taken,  of  the  compensa- 
tion in  advance,  which  Is  the  due,  under  our 
state  Constitution,  of  the  owner  of  any  other 
kind  of  property.  So  that,  while  In  this 
class  of  cases,  the  Jury  is  eliminated  and  the 
award  of  the  Railroad  Commission  substi- 
tuted for  the  Jury's  verdict,  it  still  remains 
08  a  part  of  our  Constitution  that  the  com- 
pensation decreed  to  the  public  utility  for  a 
taking  of  its  property  shall  be  paid  in  ad- 
vance of  such  actual  taking. 

We  may  now  sum  up  our  concluaions  as 
follows : 

L  The  Constitution  has,  in  the  Ballroad 
Commission,  created  both  a  court  and  an  ad- 
mlnlstratlTe  tribunal. 

2.  The  Constitution  has  authorized  the 
Legislature  to  confer  additional  and  different 
powers  upon  this  Commission  touching  public 
utilities  unrestrained  by  other  constitution- 
al provisions. 

3.  The  legality  of  such  powers  as  the  Leg- 
islature has  or  may  thus  confer  upon  the 
Commission,  If  cognate  and  germane  to  the 
subject  of  public  utilities,  may  not  be  ques- 
tioned under  the  state  Constitution. 

4.  That  therefore  the  deprivation  of  Juris- 
diction of  the  courts,  of  the  state  may  not 
be  questioned. 

6.  That  therefore  the  reasonableness  of  the 
Ballroad  Commission's  orders  and  decrees 
may  not  be  inquired  into  by  any  court  of 
this  state,  and  consequently  is  of  federal 
cognizance  only. 

6.  That  the  right  to  exercise  the  power  of 
eminent  domain  in  matters  involving  public 
utilities  has  been  vested  by  the  Legislature 
in  the  Railroad  Commission,  and  that  the 
exercise  of  this  power  and  the  making  of 
awards  thereunder  without  the  Intervention 
and  verdict  of  a  jury  are  not  in  violation  of 
the  Constitution  of  this  state  or  of  the  Unit- 
ed- States. 

7.  That  payment  of  such  awards  most  be 
made  In  advance  of  the  actual  taking. 

8.  That  the  order  In  question  Involves  an 
exercise  of  the  power  of  eminent  domain  and 
not  of  the  police  power. 

9.  That  the  order  in  question  admittedly 
gives  no  compensation  for  the  taking  of  pe- 
titioner's property,  and  Is  therefore  void  by 
force  and  virtue  of  the  Constitution  of  the 
state  and  of  the  United  States. 

10.  That  the  order  In  question  must  there- 
fore be,  and  it  hereby  Is,  annulled. 

We  concur:     LORIGAN,  J.;  MELVIN,  J. 

SL088,  J.  (concurring).  I  agree  with  the 
conclusion  that  the  order  under  review 
should  be  annulled,  and  concur  in  the  judg- 


ment so  declaring,  but  cannot  assent  entirely 
to  the  reasoning  by  which  this  result  Is 
reached.  Important  as  is  the  determination 
of  the  right  of  the  Railroad  Commission  to 
order  the  physical  connection  which  It  bas 
here  directed  to  be  made  between  the  lines 
of  the  petitioner  and  those  of  the  Glenn  and 
Tehama  companies,  more  Important  still  is 
the  correct  ascertainment  of  the  extent  of 
the  power  of  this  court  to  review  orders  of 
the  Railroad  Commission  under  the  writ 
provided  for  In  section  67  of  the  Public  Util- 
ities Act,  or  otherwise^  What  orders  may  be 
reviewed,  what  claims  of  right  may  be  ex- 
amined here?  The  correct  determinatioD  of 
these  questions  lies  at  the  base  of  the  deci- 
sion, not  only  of  the  particular  case  before 
us,  but  of  the  similar  proceedings  already 
pending,  and  numerous  others  which  will  on- 
doubtedly  be  brought  to  test  the  exerdse  by 
the  Railroad  Coamilsslon  of  the  authority 
vested  or  believed  to  be  vested  In  It  I  tbink 
it  proper,  therefore,  to  state,  in  some  detail, 
my  views  on  these  fundamental  questions, 
and  to  point  out  how  far  those  views  are 
not  in  complete  accord  with  the  conclnslons 
expressed  In  Justice  HBNSHAW'S  ophilon. 

The  courts  of  this  state  derive  their  pow- 
ers and  jurisdiction  from  the  Constitntlon 
of  the  state.  The  constitutional  jurisdiction 
can  neither  be  restricted  nor  enlarged  by 
legislative  act  An  attempt  to  take  away 
from  the  courts  judicial  power  conferred  up- 
on them  by  the  Constitution,  or  to  Impose 
upon  them  Judicial  powers  not  granted  or  au- 
thorized to  be  granted  by  the  Constitution, 
Is  void.  This  declaration  is  not  only  In  ac- 
cord with  the  decisions  elsewhere  (Marbnry 
V.  Madison,  1  Cranch,  137,  2  L.  Ed.  W),  but 
has  been  held  by  this  ooort  from  the  early 
history  of  the  state  (Thompson  v.  WUUams, 
6  CaL  88;  Hicks  v.  BeU,  3  Cal.  219;  Bnr- 
goyne  v.  Supervisors,  S  Gal.  9;  Parsons  t. 
Tuolumne  Water  Co.,  6  Cal.  43,  63  Am.  Dee. 
76;  People  v.  Applegate.  6  Cal.  293;  Fitt 
gerald  v.  Urton,  4  Cal.  236 ;  Wilson  v.  Boach, 
4  Cal.  362 ;  Zander  v.  Coe,  5  Cal.  230;  Halgbt 
v.  Gay,  8  Cal.  297,  68  Am.  Dec.  323;  People 
V.  Peralta,  3  Cal.  3T9;  Caulfleld  v.  Hudson,  3 
Cal.  389;  In  re  Jessup,  81  Cal.  408,  21  Pac. 
976,  22  Pac.  742,  1028,  6  L.  E.  A.  594;  Tu- 
lare V.  Hevren,  126  CaL  226,  228,  58  Pae 
530;  Chlnn  v.  Superior  Court,  156  Cal  479. 
105  Pac.  580).  It  Is  stiU  the  rule  except  in 
so  far  as  it  may  have  been  modified  by 
changes  in  the  Constitution  itselt 

By  the  amendment  In  1911  of  section  SS!  of 
article  12,  creating  a  Railroad  Commission, 
it  is  provided  that:  "No  provision  of  this 
Constitution  shall  be  construed  as  a  limita- 
tion upon  the  authority  of  the  Legislature  to 
confer  upon  the  Railroad  Conunlsslon  addi- 
tional powers  of  the  same  kind  or  different 
from  those  conferred  herein  which  are  not 
inconsistent  with  the  powers  conferred  upon 
the  Railroad  Commission  in  tills  Constitu- 
tion, and  the  authority  ot  the  Legislature  to 


Digitized  by  LjOOQIC 


OaL) 


PAOIFIO  TBLBPHONB  &  TBLEQBAPH  CO.  T.  ESKLBHAN 


1139 


confer  snch  additional  iKtwers  is  ezpiessly 
declared  to  be  plenary  and  nnllmlted  by  any 
provision  of  tbls  C!onstltutlon."  And  section 
23  of  the  same  article,  defining  public  util- 
ities and  declaring  tbat  they  are  subject  to 
the  control  and  regnalatlon  of  the  Railroad 
Commission,  provides  tttat  "the  right  of  the 
Legislature  to  confer  powers  upon  the  Rail- 
road Commission  respecting  public  utUltieB 
Is  hereby  declared  to  be  plenary  and  to  be 
Tinllmlted  by  any  provision  of  this  Constl- 
tntlon."  To  the  extent,  then,  that  the  Legis- 
lature has  acted  in  conferring  povrers  (ger- 
mane to  the  snbject  of  the  regulation  and 
control  of  public  ntHities)  upon  the  Rail- 
road Commission,  it  necessarily  follows  that 
the  validity  of  snch  grant  of  powers  is  not 
to  be  questioned  by  reason  of  any  other  pro- 
vision of  the  state  Constltation.  This  position 
is  fully  developed  in  Justice  HENSHAWS 
opinion.  It  would  seem  to  follow,  too,  that 
if  a  legislative  grant  of  power  to  the  Rail- 
road Commission  is  so  extensive  in  terms 
as  to  exclude  or  limit  the  power  of  any  court 
to  question  or  review  the  order  of  the  Com- 
mission, snch  exclusion  or  limitation  must  be 
recognized  as  valid,  although  it  amounts  to 
a  restriction  of  a  part  of  the  jurisdiction 
conferred  upon  the  courts  by  other  parts  of 
the  Constitution.  If  the  Legislature  has 
plenary  iwwer  to  confer  powers  upon  the 
Railroad  Commission,  it  may  declare  that 
the  orders  of  the  Railroad  Commission  shall 
be  final  and  conclusive,  and  not  snbject  to 
review  by  any  court  of  this  state.  Such 
declaration  would  I>e  an  exercise  of  the  un- 
limited i)ower  of  the  Legislature  to  confer 
additional  powers  upon  the  Railroad  Com- 
mission. If  the  Legislature  may,  as  a  part 
of  its  grant  of  powers  to  the  Railroad  Com- 
mission, take  away  all  right  of  the  courts  to 
review  the  orders  of  the  Commission,  mani- 
festly it  may  take  away  a  part  of  such  right 
by  providing  that  the  acts  of  the  Commission 
shall  be  subject  to  only  a  limited  and  speci- 
fied review.  There  can,  then,  be  no  objec- 
tion, under  the  Constitution  of  this  state,  to 
the  provision  of  the  Public  Utilities  Act 
(section  67)  that  "no  court  of  this  state  (ex- 
cept the  Supreme  Court  to  the  extent  herein 
specified)  shall  liave  jurisdiction  to  review, 
reverse,  correct  or  annul  any  order  or  de- 
cision of  the  Commission  or  to  suspend  or  de- 
lay the  execution  or  operation  thereof,  or  to 
enjoin,  restrain  or  interfere  with  the  Com- 
mission in  the  performance  of  its  official 
duties;  provided,  tliat  the  writ  of  mandamus 
shall  Ue  from  the  Supreme  Court  to  the 
Commission  in  all  proper  cases."  I  fully 
agree  therefore,  with  Justice  HENSHAWS 
view  that  section  67  of  the  Public  Utilities 
Act  is  valid  and  effective  in  so  far  as  it 
takes  from  every  court,  except  the  Supreme 
Court,  the  power  to  review  or  suspend  any 
order  of  the  Commission,  and  in  so  far  as  it 
takes  from  the  Supreme  Court  the  power  to 
review  such  orders  in  any  mode  other  than 


those  specially  permitted  by  the  act,  to  wit, 
by  writ  of  review  or  mandamus. 

But  the  conclusion  that  the  amendments 
to  sections  22  and  23  of  article  12  of  the  Con- 
stitution authorize  the  Legislature  to  take 
away  or  to  limit  the  jurisdiction  of  the 
courts  with  respect  to  orders  and  decisions 
of  the  Railroad  Commission  does  not  carry 
with  It  the  conclusion  that  the  Legislature  ^ 
authorized  to  enlarge  the  constitutional  jn- 
rlsdlctlon  of  any  court  of  this  state.  These 
amendments  do  not  give  to  the  Legislature 
any  right  to  alter  the  jurisdiction  of  the 
courts  except  to  tlie  extent  that  such  altera- 
tion is  involved  in  a  grant  of  power  to  the 
Railroad  Commission.  To  say  that  the  or- 
ders of  the  Railroad  Commission  shall  not 
be  subject  to  review  Is  to  confer  upon  the 
Railroad  Commission  a  greater  or  more  ab- 
solute power  than  it  would  have  if  its  or- 
ders were  subject  to  review  In  the  regular 
course  of  judicial  procedure.  To  say,  however, 
that  any  court  shall  have  a  jurisdiction  be- 
yond that  conferred  upon  it  by  the  Constitu- 
tion to  review,  annul,  or  modify  an  order  of 
the  Railroad  Commission  is  not  to  grant  addi- 
tional or  other  powers  to  the  Railroad  Com- 
mission. It  is,  on  the  contrary,  to  Umit  the 
power  of  the  Railroad  Commission  and  to 
grant  additional  powers  to  the  courts.  There 
is  nothing  in  the  amendments  of  1911  which 
authorizes  such  extension  by  the  Legislature 
of  the  jurisdiction  of  the  courts.  The  rule 
must  therefore  be  now,  as  it<  has  always 
been,  that  any  legislative  attempt  to  confer 
upon  the  courts  powers  beyond  those  confer- 
red by  the  Constitution  is  void. 

The  jurisdiction  of  the  Supreme  Court  is 
carefully  defined  by  the  Constitution.  The 
court  has  jurisdiction  on  appeal  from  .  the 
superior  court  in  certain  cases.  It  also  has 
appellate  jurisdiction  in  matters  pending  be- 
fore a  district  court  of  appeal  which  shall  be 
ordered  by  the  Supreme  Court  to  be  transfer- 
red to  itself,  and  it  has  original  jurisdiction 
to  issue  writs  of  mandamus,  certiorari,  pro- 
hibition, and  habeas  corpus,  and  all  other 
writs  necessary  or  proper  to  the  complete 
exercise  of  its  appellate  jurisdiction.  The 
Public  Utilities  Act  does  not  attempt  to  con- 
fer \ipon  this  court  any  appellate  jurisdic- 
tion. Und^He  views  already  expressed  it 
is  not  competent  for  the  Legislature  to  con- 
fer upoJtothe  Supreme  Court  any  original 
jurisdiction  which  is  not  embraced  within 
one  or  the  other  of  the  writs  above  mention- 
ed, i.  e,  mandamus,  certiorari,  prohibition, 
and  habeas  corpus  and  all  other  writs  neces- 
sary or  proper  to  the  complete  exercise  of 
its  appellate  jurisdiction. 

Section  67  of  the  act  provides  that  the 
party  against  whom  a  decision  is  rendered 
by  the  Railroad  Commission  may  apply  to 
the  Supreme  Court  for  a  writ  of  certiorari 
or  review  for  the  purpose  of  having  the 
lawfulness  of  the  order  inquired  into  and  de- 
termined.    The  B£|Lt  of  review   (certiorari) 
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Is  one  of  the  writs  which,  under  section  4  of 
article  6  of  the  Cionstltatlon,  la  within  the 
original  Jurisdiction  of  the  Supreme  Court 
To  the  extent,  then,  that  certiorari  Is  an  ap- 
propriate remedy  to  review  the  orders  of  the 
Commission,  this  court  would  hare  had  pow- 
er to  issue  such  a  writ  If  the  Public  Utilities 
Act  had  been  silent  on  the  subject  of  the 
light  of  the  courts  to  examine  the  acts  of  the 
Commission.  And,  considering  the  settled 
rule  with  respect  to  the  power  of  the  Legis- 
lature to  enlarge  the  constitutional  Jurisdic- 
tion of  the  courts,  the  power  to  Issue  a  writ 
of  review  and  to  dispose  of  the  questions 
arising  under  it  is  to  be  regarded  as  derived 
primarily  from  the  Constitution,  rather  than 
from  section  67  of  the  Public  UtUities  Act 

The  writs  embraced  in  the  grant  of  origi- 
nal Jurisdiction  contained  In  section  4  of  ar- 
ticle 6  of  the  Constitution  are  the  designated 
writs  as  they  were  understood  and  defined  at 
the  time  the  Constitution  was  adopted,  and 
the  Legislature  has  no  power  to  extend  the 
scope  of  the  writs  as  thus  limited.  Maurer 
V.  Mitchell,  63  Cal.  291 ;  Camron  v.  Kenfield, 
67  CaL  650.  The  writ  of  review,  as  Is  well 
settled  In  this  state,  Is  Issued  only  to  an  of- 
ficer or  tribunal  exercising  Judicial  functions. 
It  lies  for  the  purpose  of  reviewing  only  Ju- 
dicial or  quasi  Judicial  proceedings.  People 
V.  Bush,  40  CaL  846 ;  Quinchard  v.  Board  of 
Trustees,  113  Cal.  664,  46  Pac.  866;  Cook  v. 
avll  Service  Comm.,  160  Cal.  689,  117  Pac. 
663.  It  does  not  lie  to  review  errors  of  fact 
or  law,  but  only  to  determine  whether  an  of- 
ficer, board  or  tribunal  has  exceeded  his  or 
Its  Jurisdiction.  This  is  the  purpose  of  the 
writ  as  declared  by  section  1068  of  the  Code 
of  Civil  Procedure.  The  provision  of  section 
1074  of  the  same  Code  (enacted  prior  to  the 
adoption  of  the  Constitution  of  1879)  that 
the  review  cannot  be  extended  further  than 
to  determine  whether  the  Inferior  tribunal, 
board,  or  officer  "has  regularly  pursued  the 
authority  of  such  tribunal,  board,  or  officer" 
did  not  assume  to  enlarge  the  range  of  In- 
quiry. This  court  has  expressly  held  that 
the  clause  "whether  the  tribunal  has  regular- 
ly pursued  its  authority"  is  the  equivalent  of 
"whether  it  has  exceeded  its  jurisdiction." 
0.  P.  B.  K.  V.  Placer  County,  43  Cal.  866; 
Quinchard  v.  Board,  supra. 

It  follows  that  the  inquiry  which  we  may 
make  under  the  writ  issued  In  this  case  is 
limited  to  det^minlng  whether  or  not  the 
Railroad  Commission  has  exceeded  its  juris- 
diction In  making  the  order  complained  of. 
If  section  67  of  the  act  undertakes  to  give  to 
this  court  any  broader  power  than  that,  the 
attempt  so  to  do  must  be  disregarded  as  in 
violation  of  the  Constitution.  I  think,  how- 
ever, that,  properly  construed,  section  67  does 
not  assume  to  authorize  anything  more  than 
a  search  into  the  Jurisdiction.  It  provides 
that  the  review  shall  not  be  extended  further 
than  to  determine  "whether  the  Commission 
has  regularly  pursued  its  authority."  This 
Is  the  very  language  of  section  1074,  and  Is 


synonymous  with  determining  whether  the 
Commission  has  acted  within  its  jarisdlctioo. 
The  words  "including  a  determination  of 
whether  the  order  or  decision  under  review 
violates  any  right  of  the  petitioner  under  the 
Constitution  of  the  United  States  or  of  the 
state  of  California"  do  not  extend  the  in- 
quiry as  thus  defined.  The  examination  of 
constitutional  rights  is,  under  the  terms  of 
the  PubUc  UtlUties  Act  included  In  the  In- 
quiry whether  the  Commission  has  regularly 
pursued  Its  authority.  It  Is  not  made  a  sep- 
arate and  distinct  subject  of  judicial  scni- 
tlny.  Whether  or  not  the  Commission  Is  act- 
ing within  its  jurisdiction  may  or  may  not 
depend  upon  constitutional  questions. 

I  do  not  uhderstand,  as  seems  to  be  held 
in  Justice  HBNSHAWS  opinion,  that  Spring 
Valley  Water  Co.  v.  Bryant,  52  Cal.  138,  de- 
cides that  the  question  whether  the  petition- 
er's constitutional  rights  have  been  invaded 
can  never  be  inquired  Into  on  certiorari.  The 
declaration  quoted  from  the  opinion  in  that 
case  was  made  and  Is  to  be  read  in  conneo 
tion  with  the  determination  of  the  court  that 
the  order  sought  to  be  reviewed  was  not  a  ]n- 
didal  order.  This  being  so,  it  was  not  a 
proper  subject  of  a  writ  of  certiorari,  wheth- 
er or  not  constitutional  rights  were  claimed 
to  be  invaded.  If  the  constitntional  question 
raised  is  one  that  goes  to  the  jurisdiction  of 
the  lower  tribunal,  I  do  not  see  why  it,  as 
well  as  any  other  jurisdictional  question, 
cannot  be  considered  and  decided  under  sndi 
a  writ  If,  for  example,  the  Legislature 
should  undertake  to  give  to  the  justice's 
court  original  Jurisdiction  of  an  action  in 
equity,  I  do  not  doubt  that  a  Judgment  ren- 
dered by  such  court  in  an  action  of  that  char- 
acter could  be  reviewed  and  annulled  npon 
certiorari,  upon  the  ground  that  the  legisla- 
tive attempt  to  confer  Jurisdiction  was  In 
violation  of  the  Constitntlon.  Be  this  as  It 
may,  the  Inquiry  In  this  case  cannot  extend 
further  than  to  determine  whether  or  not  the 
Rallroiad  Commission  has  acted  within  its 
jurisdiction  In  making  the  order  complained 
of.  I  do  not  go  specifically  into  the  ques- 
tion whether  the  order  complained  of  Is 
Judicial  in  character,  and  therefore  sub- 
ject to  review,  as  I  think  that  question  is 
virtually  determined  In  favor  of  the  petition- 
er by  the  decision  in  Imperial  Water  C!o.  r. 
Supervisors,  162  CaL  14,  120  Pac.  780. 

What,  then,  are  the  grounds  of  objection  to 
the  order  here  made?  It  is  said  that  the  o^ 
der  is,  in  effect,  one  for  the  taking  of  private 
property  for  pubUc  use  without  compensa- 
tion, and  that  such  order,  therefoie,  violates 
the  provisions  of  both  the  state  and  federal 
Constitutions. 

I  do  not  see  how  It  can  be  said  that  there 
Is  any  violation  of  the  state  Constitution. 
The  procedure  of  the  Railroad  Commission 
and  the  order  made  by  It  were  In  strict  con- 
formity with  section  40  of  the  act  That 
section  gives  the  Commission  power  to  do 
Just  what  It  baa  done.    U  this  amounts  to  t 
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taElng'  of  private  property  Tor  puDiic  Tise 
without  compensation,  It  Is  a  taking  authoriz- 
ed by  the  terms  of  the  act  Under  the  pro- 
visions of  sections  22  and  23  of  article  12  of 
the  Constitution  above  quoted,  the  powers 
granted  to  the  Commission  by  the  act  are  not 
controlled  by  any  provisions  of  the  state 
Constitution.  Hence  It  cannot  be  said  that 
an  order  made  under  a  power  expressly  con- 
ferred by  statute  upon  the  Commission  vio- 
lates that  Constitution.  Section  40  names 
the  conditions  on  which  the  order  can  be 
made,  viz.,  that  It  can  reasonably  be  made, 
that  the  lines  can  be  made  to  form  a  con- 
tinuous line  of  commnnlcatlon,  that  public 
convenience  and  necessity  will  be  subserved 
thereby,  and  that  the  purpose  Is  not  pri- 
marily to  secure  local  transmission.  Finding 
these  conditions,  the  Commission  is  authoriz- 
ed to  order  the  connection  under  rules  and 
regulations  established  by  it  and,  if  the  com- 
panies do  not  agree,  to  fix  the  division  of  the 
cost  of  connection  and  of  the  rates.  Evi- 
dently no  compensation  except  such  as  may 
Inhere  In  a  division  of  tolls  is  comtemplated. 
It  la,  then,  the  law,  and  not  any  order  made 
outside  of  the  law,  that  takes  property  with- 
out compensation,  if  property  is  thus  taken. 
1  do  not  find  in  the  act  any  provision  author- 
izing the  Bailroad  Commission  to  exercise 
generally  the  power  of  eminent  domain,  or 
to  assess  damages  on  condemnation.  IThe 
only  section  authorizing  it  to  allow  a  com- 
pensation for  property  taken  is  section  41, 
which  refers  solely  to  the  case  of  one  public 
utility  using  the  conduits,  subways,  tracks, 
wires,  etc.,  of  another  on,  over  or  under  a 
street  or  highway.  This  section  has  no  per- 
tinency to  tie  case  at  bar.  There  Is  no  pro- 
vision which  requires  or  authorizes  the  Rail- 
road Commission,  In  a  case  like  the  one  be- 
fore us,  to  .iwarcl  to  one  of  the  two  tele- 
phone companies  directed  to  nialve  a  physi- 
cal connection  between  their  lines  nny  com- 
pensation as  such  for  the  taking  of  Its  prop- 
erty. The  Commission,  therefore,  has  strict- 
ly pursued  the  powers  which  the  Legislature, 
acting  under  the  plenary  power  conferred 
upon  it  by  the  state  Oon.stltntion,  has  grant- 
ed, and  the  provisions  of  other  part-s  of  that 
Constitution  seem  to  me  to  he  out  of  the  case. 
The  other  ground  of  attack  is  that  the  or- 
der Is  a  violation  of  the  rights  of  the  petition- 
er under  the  federal  Constitution.  The  fifth 
amendment  to  the  Constitution  of  the  Unit- 
ed States,  providing  that  private  property 
shall  not  be  taken  for  public  use  without 
Just  compensation,  has  no  bearing  upon  the 
case,  as  it  is  well  settled  that  this  amend- 
ment is  a  limitation  upon  the  power  of  the 
federal  government,  and  not  upon  that  of 
the  states.  Barron  v.  Baltimore,  7  Pet  243, 
8  L.  Ed.  672.  If,  however,  the  order  in  ques- 
tion does  amount  to  a  tak'ug  of  private  prop- 
erty for  public  use  without  just  compensa- 
tion, such  taking  is  a  violation  of  the  rights 
of  the  petitioner  under  the  fourteenth  amend- 


mraii  TO  me  uonsnniaon  oi  vie  uniieu  outies, 
providing  that  no  state  shall  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law.  "A  law  which  author- 
izes the  taking  of  private  property  without 
compensation  or  for  other  than  a  public  pur- 
pose cannot  be  considered  as  due  process 
of  law  In  a  free  government"  1  Lewis,  Emi- 
nent Domain  (3d  Ed.)  |  11.  And  this  doc- 
trine is  fully  elaborated  and  clearly  laid 
down  In  C,  B.  &  Q.  R.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  17  Sup.  Ct.  581,  41  Ll  Ed.  979. 
See,  also,  Martin,  Ex  parte,  13  Ark.  198,  58 
Am.  Dec.  321 ;  Harness  v.  C.  &  O.  C.  Co.,  1 
Md.  Ch.  248;  Staton  v.  N.  &  C.  R.  Co.,  Ill 
N.  C.  278,  16  S.  E.  181,  17  L.  R.  A.  838. 

Upon  the  remaining  question — whether  the 
order  of  the  Commission  amounts  to  a  tak- 
ing of  the  property  of  the  petitioner  without 
compensation — I  agree  with  the  conclusion 
reached  in  Justice  HENSHAW'S  opinion, 
and,  in  substance,  with  the  reasoning  upon 
which  that  conclusiou  is  based.  It  is  plain 
that  the  answer  to  this  question  depends 
upon  an  ascertainment  of  the  precise  nature 
of  the  governmental  power  which  has  been 
called  into  use  in  making  the  order  before 
us.  If  the  Commission  has  merely  exercised 
the  power  of  regulation  conferred  upon  it — 
if,  in  other  words,  it  has,  aa  an  Instrument 
of  the  state,  used  the  police  power  of  the 
state — no  right  under  the  federal  Constitu- 
tion is  invaded,  unless  the  order  is  so  arbi- 
trary and  unreasonable  as  to  amount  to  a 
confiscation  of  property.  The  order,  viewed 
as  a  pure  regulation,  can  hardly  be  so  char- 
acterized. Even  if  it  could,  It  Is  doubtful 
whether,  in  view  of  the  provision  of  the  Pub- 
lic Utilities  Act  that  the  findings  and  con- 
clusions of  the  Commission  on  questions  of 
fact,  Including  reasonableness  and  discrimi- 
nation, shall  be  liiml  and  not  subject  to  re- 
view, the  order  could  be  attacked  on  this 
ground  In  any  court  of  this  state,  however 
assailable  it  might  be  in  the  federal  courts. 
If,  on  the  other  hand,  the  Commission,  pur- 
suing the  power  attempted  to  be  granted  to 
it,  has  made  an  order  which  amounts  to  a 
taking  of  the  petitioner's  property  for  pub- 
lic use,  the  Commission,  as  an  agency  of  the 
state,  was  exercising  the  power  of  eminent 
domain.  If  that  power  was  sought  to  be 
exercised  without  at  the  same  time  making 
provision  for  compensating  the  petitioner  for 
the  property  taken,  the  order  was  one  which 
the  state  was,  by  virtue  of  the  fourteenth 
amendment  to  the  federal  Constitution,  pre- 
cluded from  making.  It  may  be  that,  if  the 
statute  contained  proper  provision  for  an  as- 
sessment and  payment  of  compensation  for 
the  taking,  the  failure  of  the  Commission  to 
fix  and  allow  adequate  compensation  could 
not  be  made  the  basis  for  assailing  the  order 
on  certiorari.  In  such  event  It  might  be 
said  that  the  statute  vested  jurisdiction  in 
the  board,  it"i  ^^^^  '^''^  order  which  omitted 
to  Drovide  compensation  would  merely  cou- 


stltute  error  In  the  exercise  of  Jurisdiction. 
See  Bishop  ▼.  Superior  Court,  87  CaU  226, 
25  Pac.  435. 

But,  as  already  stated,  the  statute  Itself 
falls  to  provide  for  the  assessment  or  pay- 
ment of  damages,  and  such  statute  must 
therefore  be  held  to  be  In  conflict  with  the 
federal  Constitution  to  the  extent  that  It  as- 
sumes to  authorize  the  taking  of  private  prop- 
erty without  compensation.  A  void  statute-' 
and  one  which  conflicts  with  either  the  fed- 
eral or  the  state  Constitution  is  void — ^is 
not  effective  to  confer  jurisdiction  on  any 
court  or  board  whose  authority  to  act  in  the 
particular  case  is  not  granted  except  by  that 
statute.  This  Is  well  Ulostrated  by  the  case 
of  Conn.  River  E.  E.  Co.  v.  County  Com- 
missioners, 127  Mass.  50,  34  Am.  Rep.  338, 
where  it  was  held  that  a  writ  of  prohibi- 
tion would  lie  to  prevent  proceedings  in  emi- 
nent domain  under  a  statute  which  did  not 
make  adequate  provision  for  compensation 
to  the  party  whose  property  was  sou^t  to 
be  taken. 

I  think  it  cannot  be  doubted  that  an  order, 
compelling  the  owner  of  private  property, 
against  his  will,  to  subject  that  property  to 
the  use  of  the  public  or  of  an  individual, 
amounts  to  a  taking  of  property.    For  prop- 
erty  consists,   not  of   the   tangible   things, 
whether  realty  or  chattels,  over  which  domin- 
ion la  claimed,  but  of  the  right  to  possess  or 
use  those  things.     An  order  requiring  the 
owner  of  a  house  to  permit  others  to  occupy 
and  use  it,  is  a  taking  of  that  house,  although 
the  legal  title  remains  in  the  owner.    So  an 
order  compelling  the  owner  of  a  tel^hone 
line,  or  of  any  other  property  adapted  only 
to  a   particular  use,  to  surrender  it,   in   a 
greater  or  less  degree,  to  such  use  by  others, 
Is  clearly  a  taking  of  that  property.    Where 
the  particular  property  has  been  dedicated 
to  a  public  use,  where  the  property.  In  other 
words.  Is  employed  in  a  public  service,  the 
owner  has  consented  that  the  public  mayxUse 
his  property  within  the  limits  to  which  »e 
dedication  extends.    Within  those  limits,  S 
use  by  the  public  does  not  constitute  a  tak- 
ing, or,  if  it  be  a  taking,  it  is  one  which  has 
been  invited  by  the  owner.   But  the  fact  that 
property   has    been   offered  for  one  public 
use  does  not  authorize  the  public  to  use  it  for 
other  and  different  purposes.    The  purveyor 
of  a  public  service — whether  that  of  a  car^ 
rier  or  an  Umkeeper,  a  light  or  power  com- 
pany, a  telephone  or  a  telegraph  company — is 
not  bound  to  undertake  a  service  different 
from  that  which  he  has  professed  to  render. 
Wyman,  Pub.  Serv.  Corp.  g  251.    Thus  a  rail- 
road which  has  undertaken  to  carry  passen- 
gers only  could  not  be  compelled  to  accept 
freight  offered  for  shipment,  and  it  can  hard- 
ly be  doubted  that  a  law  directing  it  to  un- 
dertake the  new  service  would  amount  to  a 
taking,  pro  tanto,  of  its  property,  for  which 
compensation  would  have  to  be  made.    On 
like  reasoning,  an  order  compelling  a  tele- 
phone company  to  subject  ite  lines  and  ap-  i 


pliances  to  the  burden  of  a  servloe  substan- 
tially different  from  that  which  it  has  offer- 
ed to  perform  is  a  taking  of  Its  property.  It 
seems  clear  to  me  that  the  physical  connec- 
tion ordered  in  this  case  does  compel  the 
petitioner  to  allow  a  use  of  its  lines  beyond 
the  use  which  it  professes  to  extend  to  the 
public.  It  is  more  than  a  regulation  of  a 
public  service  undertaking;  it  Is  a  direction 
to  perform  a  kind  of  service  which  has  not 
been  undertaken.  The  petitioner  has  estab- 
lished lines  of  long-distance  communication, 
and  has  connected  them  with  local  ex- 
changes, so  that  its  customero  served  by  the 
various  local  exchangee  may  have  the  bene- 
fit of  the  long-distance  lines.  The  long-dis- 
tance advantages  are  also  at  the  service  of 
those  who  apply  for  them  at  pay  stations  of 
the  comiuiny.  No  doubt  the  petitioner  could 
not  arbitrarily  exclude  any  member  of  the 
classes  to  which  its  servloe  has  thus  been 
offered.  Any  one  desiring  a  telephone  in- 
stalled within  a  district  to  which  local  serv- 
ice has  been  offered,  or  one  applying  at  a 
pay  station  for  a  long-distance  connection, 
would  be  entitled  to  the  service  demanded. 
But  these  are  very  different  things  from  com- 
pelling a  physical  connection  with  the  lines 
of  a  company  competing  with  the  petitioner 
in  a  local  field,  to  the  end  that  the  competing 
company's  patrons  may  have  the  benefit  of 
long-distance  service  from  their  homes.  Of 
course^  if  the  Pacific  States  Company  bad 
dedicated  its  long-distance  plant  to  this  nse — 
if  it  had  held  itself  out  as  prepared  to  make 
and  had  made  connections  with  such  rival 
companies — It  would  be  bound  to  treat  all 
alike.  An  order  requiring  a  connection 
would  in  such  case  be  a  mere  regulation  of 
the  service  within  the  scope  of  the  professed 
service.    But  such  is  not  the  case  here. 

It  is  true  that  the  findings  of  the  Oom- 
misslon  refer  to  the  fact  that  the  petitioner 
had,  under  agreement,  connected  with  other 
companies.      Mention   of    this    circumstance 
was  made  in  answer  to  the  claim  that  there 
were   practical   difficulties   in   the   way   of 
aklng   a    physical   connection.     It   is   not 
claimed,  however,  and  under  the  evidence 
ttiehf  '^^B  ''o  room  to  claim,  that  the  petition- 
er baSi  6^c  made  connections  with  competing 
compaVes-    All  it  had  done  was,  upon  terms 
and  forV  ^   consideration   (or  compensation) 
satlsfactcfy  to  it,  to  connect  with  companies 
operating  V'  territories  where  it  offered  no 
local  servl(^    "^^  ***^t  *^'  ^^  service  here 
is  directed  I't"  ^  given  to  competing  com- 
panies seems  \^  ""^  ^  ^  '^  "^^^^  essential 
factor  in  the  Vconduslon  that  the  petitioner 
is  called  uponV®  "Object  its  property  to  an 
additional  and  different  use.     Rival  compa- 
nies are  not  wltll,^"  ***  '^^  °'  ^^  pubUc  to 
which  It  has  oSt^^  ***  fadllUes  for  use. 
Wyman  Pub.  SerV"   ^"T-  «  ^^    H  *"*« 
were  two  companltt  '"mlshlng  electric  U^ 
or  power  to  the  inhabitants  of  a  city,  could 
one  of  such  compaff*^'  having  a  surplus  of 
current  beyond  that*  '•«l«l'ed  for  Its  existing 
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contracts,  be  compelled  to  famish  that  sar- 
plus  to  the  rival  company,  for  no  ether  com- 
pensation than  a  rate  fixed  by  public  au- 
thorities, to  the  end  that  the  rival  might  be 
enabled  to  compete  with  It  more  effectively? 
It  would  seem  fairly  clear  that  this  was  not 
a  service  which  the  first  company  had  un- 
dertaken or  professed  to  perform.  The  caae 
at  bar  is,  I  think,  the  same  in  principle.  By 
installing  its  long-distance  plant  for  the  use 
of  subscribers  to  its  local  systems,  the  peti- 
tioner has  developed  an  element  of  great 
value  in  the  conduct  of  its  local  business  at 
varloua  points.  It  has  thereby  built  up  for 
itseU  an  advantage,  and  a  perfectly  legiti- 
mate one,  over  competitors  who,  with  a  much 
smaller  Investment  and  at  far  smaller  risk, 
have  created  only  a  local  system.  It  has 
never  offered  to  share  this  advantage  with 
rival  companies.  To  be  compelled  to  so 
share  it  Is  to  subject  its  property  to  a  new 
use — and  thus,  in  part,  to  take  it.  If  the 
public  interest  requires  the  connection,  appro- 
priate provision  for  estimating  and  paying 
the  damage  occasioned  thereby  must  be  made. 
A  mere  division  of  the  tolls,  even  though 
the  entire  toll  may  be  allotted  to  the  peti- 
tioner, is  not  the  compensation  required  as  a 
condition  to  the  taking  of  property  for  public 
use.  In  the  first  place,  it  Is  uncertain,  both, 
as  to  amount  and  time.  Conn.  River  R.  R.  Co. 
V.  County  Com'rs,  127  Mass.  50,  34  Am.  Rep. 
338.  In  the  next  place,  the  division  of  tolls 
will  only  pay  the  company  for  the  service 
actually  rendered  by  it  from  time  to  time.  It 
wUl  not  afford  any  compensation  for  the 
damage  occasioned  by  the  taking,  L  e.,  by 
the  subjecting  of  its  property  to  the  de- 
mands of  a  public  service  to  which  that 
property  was  not  dedicated.  What  the  meas- 
ure of  such  damage  Is  I  do  not  attempt  here 
to  define,  but  it  is  plain  that  it  includes  ele- 
ments not  covered  by  a  mere  apportionment 
of  toll's. 

The  conclusions  reached  may  be  summar- 
ized as  follows: 

1.  This  court  has  no  power  to  review  the 
orders  of  the  Railroad  Commission  except  by 
means  of  a  writ  of  certiorari,  or  to  control 
its  action  except  in  appropriate  cases  by 
mandamus.  No  other  court  of  the  state  has 
any  power  to  review  the  orders  of  the  Com- 
mission or  to  control  its  official  action. 

2.  Upon  a  writ  of  certiorari  against  the 
Railroad  Commission  this  court  must  Inquire 
whether  the  Railroad  Commission  has  acted 
within  its  jurisdiction,  and  if  this  inquiry 
be  answered  afflrmatively  the  proceeding 
must  be  dismissed. 

3.  If  the  Railroad  Commission  has  acted 
in  conformity  with  the  powers  granted  to  it 
by  the  Legislature,  the  validity  of  its  order 
cannot  be  questioned  in  this  court  or  elsewhere 
under  a  claim  of  violation  of  any  provision 
of  the  state  Constitution  other  than  the  pro- 
visions relating  to  the  Railroad  Commission. 
This  statement  is,  however,  to  be  taken  sub- 
ject to  the  qualification  that  the  powers  con- 


ferred by  the  Legislature  on  the  Railroad 
Commission  must  be  such  as  are  cognate  and 
germane  to  the  purposes  for  which  the  Rail- 
road Commission  was  created;  L  e.,  the  regu- 
lation and  control  of  public  utilities. 

4.  Where  the  Commission  has  acted  within 
the  powers  conferred  upon  it  by  the  Legis- 
lature, the  only  recourse  of  one  affected  by 
its  action  is  to  the  guaranties  of  the  federal 
Constitution.  And  in  cases  where  the  viola- 
tion of  the  right  guaranteed  by  the  federal 
Constitution  does  not  involve  en  excess  of 
the  Jurisdiction  of  the  Railroad  Commission, 
the  federal  courts  are  the  only  ones  in 
which  he  may  assert  his  rights  under  those 
guaranties. 

6.  If  the  Railroad  Commission,  acting 
within  the  powers  granted  to  it  "by  the  Leg- 
islature, makes  an  order  which  amounts  to  a 
taking  of  private  property  for  public  use 
without  compensation,  such  order  does  not 
violate  any  provision  of  the  Constitution  of 
this  state. 

6.  If  in  making  such  order  private  prop- 
erty is  taken  for  public  use  without  compen- 
sation, such  taking  is  a  violation  of  the  pro- 
visions of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States. 

7.  Any  provision  of  the  Public  Utilities 
Act  is  void  to  the  extent  that  it  purports  to 
grant  to  the  Railroad  Commission  power  to 
take  private  property  without  compensation, 
and  the  act  confers  no  jurisdiction  on  the 
board  to  make  an  order  having  this  effect 

&  Section  40  of  the  act,  authorizing  the 
ordering  of  physical  connections  between  tele- 
phone companies,  is  void  in  so  far  at  least 
as  it  purports  to  require  a  company  having 
long-distance  and  local  service,  to  make  a 
physical  connection  for  long-distance  serv- 
ice with  a  company  competing  locally,  where 
the  first  company  has  not  professed  to  render 
this  kind  of  service.  An  order  for  physical 
connection  is,  in  such  a  case,  a  taking  of  the 
property  of  the  complaining  company  without 
compensation. 

9.  The  order  under  review  was  in  exc^us 
of  the  jurisdiction  of  the  Commission  and 
should  be  annulled. 

I  concnr:    SHAW,  J. 

ANGELLOTTI,  J.  (dissenting).  I  am  unable 
to  concur  in  the  Judgment  annulling  the  or- 
der of  the  Railroad  Commission,  and,  in  view 
of  the  im{)ortance  of  the  case,  deem  it  proper 
to  state  very  briefly  my  conclusions  upon 
what  I  consider  the  material  questions  pre- 
sented. 

I  concnr  In  the  conclusions  reached  by  Mr. 
Justice  SLOSS  in  his  concurring  opinion, 
numbered  in  the  summary  at  the  end  thereof 
as  1,  2,  8,  4,  and  5,  and  in  the  reasoning  upon 
which  the  same  are  based.  Nor  can  there  be 
any  doubt  that  the  conclusion  in  said  sum- 
mary numbered  6  is  correct  It  la  not  so 
clear  to  me,  however,  that,  even  If  we  assume 
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that  under  the  facts  of  this  case,  the  execn- 
tion  of  the  order  In  question  involves  a  pro- 
hibfted  taking  of  private  property  without 
compensation,  any  eseoets  of  jurisdiction  on 
the  part  of  the  Bailroad  CommiBslon  is 
shown,  or  anything  other  than  such  a  viola- 
tion of  a  right  guaranteed  by  the  federal  Con- 
stitution, as,  in  view  of  the  provisions  of  our 
state  Constitution  and  those  of  the  Public 
Utilities  Act,  can  be  alleged  and  determined 
only  in  the  federal  courts. 

However  this  may  be,  I  am  not  convinced 
that  there  is  shown  by  the  facts  of  this  case 
any  "taking"  of  petitioner's  property  within 
the  meaning  of  that  term  as  used  In  our  law 
prohibiting  the  taking  of  property  without 
compensation  to  the  owner.  Not  being  sat- 
isfied of  the  correctness  of  the  conclusion  that 
such  a  taking  is  shown,  I  am  unable  to  con- 
cur in  the  Judgment 

It  is  clear  enough  to  me  that  the  Leglsla- 
■  ture  in  enacting  section  40  of  the  Public  Utili- 
ties Act  considered  that  it  was  simply  pro- 
viding for  the  r^pilation,  under  the  police 
power  of  the  state,  of  the  use  of  property  by 
the  owner  thereof  for  the  purposes  to  which 
it  had  been  dedicated  for  public  use,  and 
that  it  was  not  at  all  providing  for  the  taking 
of  private  property  for  a  public  use,  or  the 
taking  of  property  already  subjected  to  a 
certain  public  use  for  a  different  public  use. 
The  absence  of  any  provision  at  all  for  the 
ascertainment  of  the  compensation  to  be 
made  for  the  taking  of  any  property,  and  the 
limiting  of  such  matter  to  compensation  for 
the  service  to  be  rendered,  when  considered 
in  connection  with  the  language  of  the  sec- 
tion, would  appear  to  sufficiently  indicate 
this.  Clearly  section  40  does  in  terms  ef- 
fectually authorize  anything  specified  therein 
that  amounts  to  no  more  than  a  reasonable 
regulation,  under  the  police  power  of  the 
state,  of  the  use  of  property  by  the  owner 
thereof  for  the  purposes  to  which  it  has  been 
dedicated. 

While  the  question  presented  Is  one  not  en- 
tirely free  from  doubt  in  my  mind,  it  seems 
to  me  that  the  situation  presented  by  the 
facts  of  this  case  is  analogous  to  that  present- 
ed where  two  railroad  companies  are  required 
to  connect  their  tracks,  and  each  company  is 
required  to  receive  at  the  point  of  connection 
for  transportation  over  its  route  cars  deliver- 
ed to  it  for  such  transportation  at  such  point, 
proper  compensation  for  such  service  of 
transportation  being  made  to  it  The  validity 
of  orders  requiring  this,  where  authorized  by 
constitutional  or  statutory  provisions  of  a 
state,  appears  to  have  been  declared  by  deci- 
sions of  the  United  States  Supreme  Court, 
on  the  theory  that  there  is  no  prohibited  tak- 
ing of  property,  and  that  the  order  is  a  law- 
ful exercise  of  the  police  power  of  regulation, 
demanded  by  the  public  interest  The  carry- 
ing company  in  such  a  case  is  simply  engaged 
in  using  its  line  of  railroad  for  the  purposes 
to  which  it  has  dedicated  it,  the  carrying  of 


passengers  and  freight  presented  for  trans- 
portation -at  a  point  on  its  route,  receiving 
proper  compensation  for  its  service ;  and  the 
fact  that  It  is  compelled  to  do  this  with  cars 
delivered  to  it  by  another  company  Involves 
no  prohibited  taking  of  any  part  of  its  proper- 
ty. Such  appears  to  me  to  be  the  theory  of 
the  decisions  of  the  ultimate  tribunal  upon 
this  point  the  United  States  Supreme  Court 
Such  a  case  Is  very  different  from  one  where 
it  is  sought  to  compel  one  railroad  to  admit 
another  to  the  use  of  its  tracks  by  trains 
operated  by  and  under  the  control  of  the  em- 
ploy^ of  the  other  road,  involving,  as  it  does, 
a  physical  occupation  and  control  of  the  prop- 
erty of  the  road  by  the  other  road  for  Its  own 
purposes.  It  is  urged  that  such  is  the  situa- 
tion here.  To  me  this  conclusion  appears  to 
be  based  upon  an  entirely  immaterial 
factor,  which  is  necessarily  Incidental 
to  the  use  of  the  telephone,  viz.,  that  the 
exclusive  use  of  a  wire  of  the  petitioner  is 
essential  to  the  carrying  on  of  a  conversati<Hi 
between  a  subscriber  of  one  of  the  independ- 
ent companies  and  the  person  on  petitioner's 
system  with  whom  the  conversation  is  being 
had.  This,  as  I  understand  it,  is  claimed 
would  render  the  order  one  constituting  a 
taking  of  petitioner's  property  by  the  in- 
dependent company  for  the  period  of  the  con- 
versation. But  this  is  the  same  kind  of  a 
taking  that  any  member  of  the  public  con- 
ducting a  conversation  from  a  public  ex- 
change of  petitioner  In  Willows  or  Red  Blulf, 
with  a  person  anywhere  on  petitioner's  sys- 
tem, would  enjoy.  It  is  simply  an  essential 
part  of  the  service  for  the  rendition  of  which, 
for  a  proper  compensation,  the  property  of 
petitioner  Is  dedicated,  and,  as  long  as  proper 
compensation  for  the  service  is  made,  there 
Is  no  prohibited  taking.  It  cannot  be  claimed 
that  petitioner  could  lawfully  refuse  to  al- 
low any  of  the  subscribers  of  the  independent 
companies  who  present  themselves,  personal- 
ly or  by  agent,  at  their  public  exchange  in 
Willows  or  Bed  Bluff,  to  use  its  system  up- 
on paying  the  toll  prescribed  for  the  service 
demanded.  Except  in  so  far  as  the  mere  mat- 
ter of  convenience  is  concerned.  Is  there  any- 
thing more  Involved  here,  material  on  the 
question  of  a  "taking"  of  petitioner's  proper- 
ty? The  Independent  companies  may  weU  be 
said  to  be  simply  the  agents  of  their  sub- 
scribers for  the  purpose  of  procuring  at  the 
exchanges  of  petitioner,  Willows  and  Bed 
Bluff,  respectively,  the  long-distance  service 
offered  to  the  public  generally  at  those  points 
by  petitioner.  They  propose  to  so  physically 
connect  their  systems  with  that  of  petitioner 
at  the  points  named,  at  their  own  expense, 
that  their  subscribers  may  at  those  points,  up- 
on payment  by  such  companies  to  petitioner 
of  the  prescribed  rate  therefor,  obtain  the 
service  offered  to  the  public  generally.  Hie 
petitioner's  system  remains  under  the  exclu- 
sive control  of  petitioner  through  Its  own 
employes.    They  alone,  so  far  as  any  aervloe 
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over  petitioner's  system  is  concerned,  fnrnlsb 
the  service.  Without  their  co-operation,  not 
an  inch  of  petitioner's  system  may  be  used 
for  such  service  by  the  independent  com- 
panies or  by  any  subscriber  thereof,  and  such 
use  is  at  all  times  under  their  exclusive  con- 
trol. The  service  is  to  be  fumiabed  in 
precisely  the  same  way  that  it  is  furnished  to 
any  other  person  obtaining  such  service,  the 
subscribers  of  the  Independent  companies 
having  no  preferential  right  over  any  other 
person  In  the  matter  of  such  service.  There  is 
no  question  properly  presented  in  this  pro- 
ceeding as  to  Inadequacy  of  the  rate  to  be 
paid  for  the  service. 

I  do  not  dispute  the  proposition  made  in 
the  opinion  of  Mr.  Justice  SLOS8  to  the  ef- 
fect that  if  the  physical  connection  ordered 
In  this  case  compels  petitioner  to  allow  a  use 
of  its  lines  for  other  purposes  than  those  for 
which  it  may  fairly  be  held  to  have  been 
dedicated,  which  is  held  to  be  the  fact  in  the 
prevailing  opinions,  a  very  different  situation 
would  be  presented.    My  difficulty  is  in  seeing 
that  such  will  be  the  effect  of  the  physical 
ciAmection  ordered.    It  seems  to  me  that  the 
dedication  of  the  property  of  petitioner  in- 
cludes the  use  here  ordered,  which  Is,  as  I 
look  at  It,  simply  the  use  by  itself  of  Its  own 
system  for  the  transmission  of  long-distance 
telephone  messages  of  the  public,  for  a  com- 
pensation, the  order  of  the  Ciommission  con- 
fining the  use  under  the  physical  connection 
solely  to  long-distance  messages.    And  I  can- 
not see  that  the  fact  that  eachi  of  the  independ- 
ent companies  Is  a  rival  of  petitioner  in  the 
matter  of  local  business  in  the  particular 
locality  served  by  It  is  at  all  material  upon 
the  question  whether  there  is  a  "taking"  of 
petitioner's  property  tn  the  prohibited  sense. 
That  fact  might  be  material  In  determining 
whether,    under   the   circumstances  of   this 
case,  the  regulatory  order  of  the  Commission 
was  reasonable  and  without  discrimination, 
a  question  which  the  state  courts  appear  to 
be  precluded  from  considering  in  view  of  cer- 
tain provisions  of  the  Public  Utilities  Act, 
and  as  to  which  petitioner's  only  recourse  is 
the  federal  courts. 

The  question  of  a  prohibited  taking,  which 
I  have  briefly  discussed,  Is,  as  I  have  said, 
one  not  entirely  free  from  doubt  My  own 
opinion.  In  the  light  afforded  by  the  decisions 
of  the  United  States  Supreme  Ck>urt,  is  that 
there  is  here  no  such  taking  of  petitioner's 
property.  I  deem  it  unfortunate  that  a  de- 
cision of  this  court  holding  to  the  contrary 
precludes  a  consideration  of  the  question  by 
the  United  btates  Supreme  Court,  the  final 
autbority  on  such  questions.  This  result, 
however,  is  due  solely  to  what  I  consider 
a  serlons  defect  in  the  law,  and  in  no  degree 
to  tbls  court,  the  members  of  which  are 
bonnd  to  decide  the  question  In  accord  with 
their  conclusions  thereon,  regardless  of 
whether  or  not  there  is  a  power  of  review 


lodged  anywhere.  But  that  a  decision  of  this 
court  to  the  effect  that  a  person's  rights  under 
the  federal  Constitution  are  not  violated  by 
the  enforcement  of  a  state  statute  may  be  re- 
viewed by  the  United  States  Supreme  Court 
at  the  instance  of  the  party  complaining,  and 
that  one  to  the  effect  that  such  rights  are  vio- 
lated may  not  be  so  reviewed  at  the  Instance 
of  the  state,  with  the  result  that  the  decision 
of  the  state  court  is  final  and  conclusive 
against  the  state  on  a  purely  federal  ques- 
tion, appears  to  me  to  present  a  sltuatton 
that  Is  not  only  most  unfortunate,  but  also 
one  for  which  there  is  no  warrant.  Yet  such 
appears  to  be  the  law  as  it  now  stands. 


B.  W.  McIiELLAN  CO.  v.  EAST  SAN  BIATBO 
LAND  CO.     (8.  F.  5,914.) 

(Supreme  Court  of  California.    Dec  27,  1013.) 

1.  CoBPORATioRs  (S  521*)  — AonoNB  — Find- 
ings—Construction. 

In  an  action  on  an  account  stated  between 
plaintiif's  assignor  and  defendant  corporation 
through  O.,  its  president  and  general  manager, 
the  evidence  showed  that  O.  throughout  the 
transaction  acted  entirely  in  his  ofBcial  capac- 
i^.  The  court  found  that  no  account  was  stat- 
ed between  plaintiff's  aasignor  and  the  corpora- 
tion, bat  that  there  was  an  account  stated  be- 
tween plaintiff's  assignor  and  O.,  "the  president 
and  manager"  of  defendant,  neld,  that  such 
finding  should  be  construed  to  mean  that  O. 
stated  the  account  claiming  to  do  so  for  the 
company,  but  that  he  had  no  authority  to  so 
act  for  jt 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions,  Cent   Dig.   ff  2094-2008;    Dec.  Dig.  i 

2.  Appeal  and  Ebbob  (§  931*)- PiNDiNas— 
Intebpbbtation — Review. 

The  rule  that  findings  must  be  interpret- 
ed to  support  the  judgment  if  reasonably  pos- 
sible is  controlled  on  appeal  by  the  further  re- 
quirement that  the  findings  must  be  so  inter- 
preted as  to  be  within  the  issues. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3728,  3762-3T71;  Dec. 
Dig.  S  931.»] 

&.  Cobporationb  (S  432*)— Pbesidknt  and 
Manager— AuTHoBiTY— Account  Stated- 
Evidence. 

Evidence  held  to  require  a  finding  that  the 
president  and  general  manager  of  defendant 
corporation  was  authorized  to  bind  it  by  con- 
senting to  the  statement  of  on  account  between 
the   corporation   and   plaintiff's   assignor. 

[E3d.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  fS  1717,  1718,  1724,  1726- 
1735,  1737,  1743,  1762 ;   Dec  Dig.  |  432.*] 

4.  Cobporationb  (|  432*)  —  Officbbs- Au- 
THOBiTT-BviDENcfc— By-Laws. 

Where,  on  an  issue  as  to  the  authority  of 
the  president  and  general  manager  of  a  corpo- 
ration to  agree  to  the  statement  of  an  account 
between  plaintiff's  assignor  and  the  corpora- 
tion, plaintiff  offered  a  resolution  of  the  direc- 
tors appointing  O.  as  general  manager,  with 
power  to  make  all  contracts  in  its  behalf,  by- 
laws of  the  corporation  making  it  the  dnty  of 
the  president,  who  was  also  such  general  man- 
ager, to  sign  all  contracts  and  other  instru- 
ments in  writing  which  had  been  first  approved 
bv  the  directors,  etc.,  but  not  assuming  to  limit 
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the   manager's   ^ow«r   with   reapect  to   parol 
contracts,  were  inadmismble. 

[Ed.  Note.— For  other  caaes,  see  Coroora- 
tJona,  Cent.  Die.  |J  1717,  1718,  1724,  1726- 
1785,  1737,  1743,  1762:    Dec.  Dig.  {  «2.*] 

5.  WiTNEaajES  (I  272*)— GBOSS-EZAiCNATion. 

Where,  in  an  action  on  an  account  stated 
between  plaintiff's  assignor  and  defendant  cor- 
poration, defendant  claimed  that  no  agreement 
had  been  reached  for  the  payment  of  a  fixed 
sum,  but  that  the  only  proposition  made  by 
defendant's  president  had  been  to  pay  the  ma- 
jor portion  of  any  sam  that  might  be  f  oand  dne 
on  certain  contracts  for  the  sale  of  lots  by  de- 
fendant to  various  purchasers,  the  contracts, 
out  of  which  the  claims  forming  the  basis  of 
the  account  stated  arose,  were  properly  admit- 
ted as  a  part  of  the  cross-examination  of  plain- 
tifTs  assignor. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  961;    Dec.  Dig.  !  272.*] 

6.  AccouwT  Stated  (|  8*)— Scop*  ov  Issuk. 

The  rule  that,  in  an  action  on  an  account 
stated,  the  items  of  the  original  demand  can- 
not be  examined  does  not  apply  wherfe  defend- 
ant has  raised  an  issue  regarding  his  assent  to 
the  alleged  account  stated,  to  support  which 
be  may  mtroduce  any  evidence  tendbig  to  show 
want  of  assent. 

[Ed.  Note.— For  other  cases,  see  Account 
Stated,  Cent  Dig.  f|  60-66;  Dec.  Dig.  {  &*] 

In  Bank.  Apiieal  from  Superior  Court,  San 
Mateo  County;   George  H.  Buck,  Judge. 

Action  by  the  E.  W.  McLellan  Company 
against  the  East  San  Mateo  Land  Company. 
Judgment  for  defendant,  and,  l^om  an  order 
denying  plaintUTs  motion  for  new  trial,  he 
appeala.    Beversed. 

S.  J.  Hankins,  J.  S.  Held,  and  BnfuB  H. 
Kimball,  all  of  San  Francisco,  for  appellant. 
Archibald  Barnard,  of  San  Francisco,  for 
respondent 


FEB  CUBIAM.  The  action  was  brought 
by  plaintiff,  aa  assignee  of  E.  W.  McLeUan, 
against  East  San  Mateo  Land  Company,  a  cor- 
poration, to  recover  110,727.19,  alleged  to  be 
due  on  an  account  stated.  The  complaint 
was  in  two  counts;  the  first  alleging  in 
paragraph  8  that  an  account  had  been  stated 
between  McLellan  and  the  land  company  at 
the  dty  and  county  of  San  Francisco,  the 
second  alleging,  likewise  In  its  paragraph 
numbered  3,  that  the  account  had  been  stated 
at  the  county  of  San  Mateo.  The  defend- 
ant answered,'  denying  the  stating  of  any  ao 
count  The  cause  was  tried  without  a  Jury, 
and  the  court  made  findings  and  rendered 
Judgment  in  favor  of  the  defendant  The 
plaintiff  moved  for  a  new  trial,  and  now  ap- 
peaia  from  the  order  denying  bis  motion. 

McLeUan,  plaintiff's  assignor,  was  a  con- 
tractor. The  defendant  was  engaged  In  sub- 
dividing a  tract  of  land  in  San  Mateo  for 
purposes  of  sales.  McLellan  had  made  two 
contracts  with  the  defendant  for  grading 
streets  and  doing  other  work  on  the  tract, 
and  claimed  that  the  defendant  was  indebted 
to  him  for  labor  and  materials  furnished 
under  the  contracta    W.  H.  Obear  was  the 


>  president  and  general  manager  of  tbe  defend- 
ant corporation.  A  meeting  took  place  be- 
tween McLellan  and  Obear  at  San  Mateo, 
at  which,  as  McLellan  claimed,  an  account 
WS8  stated,  and  the  som  sued  for  agreed  to 
be  dne  from  the  defendant  to  McLeUan. 
Shortly  thereafter  there  was  a  second  meet- 
ing at  San  Frandsoo.  McLellan  and  Han- 
kins, his  attorney,  called  upon  Obear,  and 
there  was,  according  to  their  testimony,  a  sec- 
ond agreement  to  the  effect  that  $10,727A9 
was  due  from  East  San  Mateo  Land  Compa- 
ny to  McLellan. 

The  finding  of  the  court  was  in  tbese 
words:  "That  no  account  was  stated  betwem 
the  assignor  of  plaintiff  and  the  defendant 
as  set  forth  in  paragraph  3  of  tbe  first  and 
second  causes  of  action  herein  or  at  all,  and 
in  this  behalf  the  court  finds  that,  at  the 
times  and  places  stated  in  paragraph  3  of 
tbe  first  and  second  causes  of  action  herein, 
there  was  an  account  stated  between  B.  W. 
McLellan,  tbe  assignor  of  plaintiff  herein, 
and  W.  H.  Obear,  the  president  and  manager 
of  defendant  berein."  Tbe  finding  that  no 
account  was  stated  between  McLellan  and 
the  defendant  is  assailed  as  unsupported  by 
the  evidence. 

The  evidence  clearly  shows  that  Obear  bad 
tbe  requisite  authority  to  bind  his  corpora- 
tion; therefore  the  first  part  of  the  finding 
might  only  be  sustained  upon  the  theory  that 
the  court  believed  the  statements  of  Obear, 
whose  testimony  was  in  direct  conflict  with 
that  of  McLellan  and  Hanklnw,  and  disbe- 
lieved tb^  testimony.  But  this  theory  is 
contradicted  by  tbe  finding  that  there  was 
an  account  stated  between  E.  W.  McLeUan 
and  "W.  H.  Obear,  the  president  and  man- 
ager of  defoidant"  This  shows  that  the 
court  beUeved  the  testimony  of  Mcliellan  and 
Hankins,  and  that  the  first  part  of  the  find- 
ing must  have  been  made  under  tbe  mistak- 
en beUef  that  Obear  lacked  the  authority 
to  act  for  the  defendant 

Bespondenf  8  position  may  be  thus  sum- 
marized: The  findings  must  be  given  such 
a  construction,  if  a  reasonable  one,  as  wUl 
support  the  Judgment  Breese  v.  Brooks,  97 
CaL  72,  31  Pac.  742,  22  L.  R.  A.  257.  A  find- 
ing capable  of  two  reasonable  constructions 
must  be  Interpreted  according  to  that  one 
which  sustains  tbe  Judgment  Brlson  v.  Bri- 
son,  90  CaL  834,  27  Pac.  186.  Tbe  first  part 
of  the  finding  should  be  read  as  a  general 
negation  of  aU  aUegations  of  tbe  paragraph 
numbered  3.  The  latter  part  may  be  inter- 
preted as  one  to  the  effect  that  McLellan  and 
Obear  personaUy  stated  an  account  between 
themselves,  but  that  the  latter  did  not  act 
on  behalf  of  bis  company  In  so  doing;  the 
words  "president  and  manager  of  defendant 
herein"  being  mere  descrlptio  persons.  A 
statement  of  account  between  them  as  In- 
dividuals not  being  within  the  Issues,  the 
latter  part  of  the  finding  may  be  disregarded. 


*ror  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Bep'r  Indtxw 


Digitized  by  LjOOQIC 


and  the  first  part  may  tben  be  attributed, 
not  merely  to  the  court's  theory  of  Obear's 
lack  of  authority,  but  to  the  acceptance  of 
the  truth  of  his  testimony  that  he  had  stated 
no  account  on  behalf  of  the  corporation  de- 
fendant 

[1  ]  The  trouble  with  such  an  Interpretation 
Is  that  there  Is  not  a  word  of  testimony  to 
support  the  theory  that  Obear  and  MCLellan 
had  any  personal  dealings.  The  evidence 
shows  that  whatever  Obear  did  was  done  as 
president  and  manager  of  the  corporation 
and  not  In  his  Individual  capacity.  A  find- 
ing that  an  account  was  stated  between  Mc- 
Lellan  and  "Obear,  the  president  and  man- 
ager of  the"  land  company,  might  possibly  un- 
der some  circumstances  have  been  Intended  as 
a  finding  ttiatlt  was  stated  by  him  personally 
In  his  own  behalf;  his  titles  being  added 
merely  by  way  of  description.  But  that  would 
have  been  directly  contrary  to  the  evidence. 
Whether  he  was  authorized  to  act  for  bis 
corporation  or  not  was  a  question  of  law,  but 
the  evidence  without  contradiction  shows 
that  whatever  he  did  was  done  not  for  him- 
self but  for  the  company.  It  was  not  in- 
tended to  be  in  his  own  behalf.  Taken  in 
connection  with  the  evidence,  the  finding 
cannot  be  understood  otherwise  than  as  a 
declaration  that  he  stated  the  account  aa 
president  and  manager,  purporting  to  act 
for  the  company.  The  other  finding  that  no 
account  was  stated  between  McLellan  and 
the  land  company  is  a  part  of  the  same  sen- 
tence. The  two  together  were  obviously  in- 
tended to  declare  that  Obear  stated  the  ac- 
count, claiming  to  do  so  for  the  company, 
but  that  he  had  no  authority  to  act  for  it 
in  that  manner. 

[2]  The  rule  that  findings  must  be  inter- 
preted 80  as  to  support  the  Judgment,  if  rea- 
sonably possible,  is  here  controlled  by  the 
rule  that  findings  must  be  Interpreted  on  ap- 
peal, so  as  to  be  within  the  issues.  They  are 
presumed  to  have  been  intended  as  findings 
upon  tbe  issues,  and  not  as  findings  of  irrel- 
evant facts.  The  final  clause  of  this  finding 
clearly  shows  that  the  court  did  not  credit 
Obear's  testimony  that  there  was  no  stated 
account  As  the  only  evidence  of  a  stated 
account  was  that  it  was  stated  by  him  in  his 
capacity  of  manager  and  president  and  as 
be  did  not  contradict  the  fact  that  he  was 
acting  in  that  capacity,  if  he  did  it  at  all,  it 
must  have  been  in  that  capacity  that  tbe  ac- 
count found  to  have  been  stated  was  stated. 

[3]  It  follows  that  the  first  part  of  the 
finding  has  no  support  in  the  evidence,  be- 
cause, as  we  have  said  above,  the  proof  was 
complete  that  Obear  did  possess  the  necessary 
authority. 

[4]  On  the  question  of  Obear's  authority  to 
bind  the  corporation,  the  plaintiff  offered  a 
resolution  of  the  board  of  directors  of  the  de- 
fendant, appointing  Obear  general  manager 
of  the  corporation,  with  full  power  to  make 


and  enter  into  all  contracts  for  and  on  behalf 
of  the  company.  The  defendant  was  there- 
upon permitted,  over  plaintiff's  objection,  to 
introduce  portions  of  its  by-laws,  providing 
that  it  shall  be  the  duty  of  the  president  to 
sign  all  contracts  and  other  Instruments  in 
writing  which  have  been  first  approved  by 
the. board  of  directors,  and  that  it  shall  be 
the  duty  of  the  secretary  to  affix  the  corpo- 
rate seal  to  all  documents  requiring  such 
seal.  The  admission  of  such  by-laws  is  as- 
signed as  error.  The  evidence  should  have 
been  excluded.  The  by-laws  did  not  assume 
to  limit  the  power  of  the  president  with  re- 
spect to  oral  contracts.  Freyberg  v.  L.  \, 
Brewing  Co.,  4  Cal.  App.  403,  88  Pac.  378. 
They  had  therefore  no  relevancy  to  the  case 
at  bar,  in  which  the  plaintiff  was  not  relying 
upon  a  written  agreement  The  admission  of 
this  evidence  was  therefore  erroneous. 

[E]  The  court  permitted  the  defendant  to 
introduce  in  evidence  two  written  contracts 
between  McLellan  and  the  defendant  These 
were  the  contracts  giving  rise  to  the  claims 
which,  as  plaintiff  asserted,  were  fixed  in 
amount  by  the  account  stated.  The  first  of 
these  contracts  provided  that  McLellan  was 
to  receive  one-half  of  the  payment  for  work 
to  be  done  in  preferred  stock  of  the  defend- 
ant company.  The  second  superseded  the 
first  in  part  Tbe  contracts  were  offered  on 
cross-examination  of  McLellan  in  connec- 
tion with  questions  designed  to  show  that  no 
agreement  for  the  payment  of  a  fixed  sum  of 
money  had  been  reached,  but  that  the  only 
proposition  made  by  Obear  had  been  to  pay 
the  major  portion  of  any  sum  which  might  b^ 
found  to  be  due  on  contracts  for  the  sale  of 
lots  by  defendant  to  various  purchasers.  We 
think  tbe  contracts  were  properly  admitted 
as  a  part  of  the  cross-examination  on  this 
point 

[S]  It  is,  no  doubt  the  ordtnaxy  rule  that, 
in  an  action  upon  an  account  stated,  the  items 
of  the  original  demand  cannot  be  gone  into. 
Hendy  v.  March,  75  Cal.  566,  17  Pac.  702. 
But  where  the  defendant  has  raised  an  issue 
regarding  his  assent  to  the  alleged  account 
stated,  he  may  introduce  any  evidence  tend- 
ing to  show  he  did  not  so  assent  Coffee  v. 
WUliams,  103  Cal.  550, 37  Pac.  504 ;  Kearney 
V.  BeU,  160  Cal.  661,  117  Pac.  925.  The  con- 
tracts here  offered  had  a  logical  bearing  up- 
on the  probability  of  the  transaction  as  tes- 
tified to  by  plaintifTs  assignor.  If  they  were 
not  relevant  in  this  aspect  we  do  not  see  how 
their  admission  can  have  worked  substantial 
injury  to  the  plaintiff.  The  court  also  erred 
in  permitting  an  amendment  to  the  answer 
whereby  the  Irrelevant  by-laws  of  the  de- 
fendant were  pleaded.  No  other  alleged  er- 
rors require  notice. 

The  order  Is  reversed. 

BEATTT,  O.  9.,  does  not  participate  In 
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PEOPLE  T.  ALLEN.    (Or.  1,791.) 
(Supreme  Court  of  California.    Dec.  24,  1913.) 

1.  HoMiciDK   (I  228*)— SuTTicniNCT  OF  Evi- 
dence—Corpus  Delicti. 

In  a  prosecution  for  homicide,  where  there 
was  no  autopsy  on  deceased,  bat  the  surgeon 
attending  her  testified  that  from  the  course  of 
the  bullet  her  death  resulted  from  a  hemor- 
rhage  from  the  severing  of  the  aorta,  and 
where  there  was  evidence  that  she  fell  and  was 
found  unconscious  immediately  after  the  shot 
was  fired,  was  sufficient  if  believed  to  prove  the 
corpus  delicti— death  as  a  result  of  the  shot 
fired. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  471-476:   Dec.  Dig.  |  2?8.*] 

2.  Homicide  ({  270*) —JtTBT'QtTBsrion  — In- 
toxication. 

In  a  prosecution  for  homicide,  where  a  wit- 
ness stated  without  objection  that  he  and  de- 
fendant had  been  drinking  together  on  that  day 
and  was  then  allowed  to  state  that  defendant 
was  intoxicated,  and  where  defendant  himself 
was  permitted  to  state  what  and  how  often  he 
had  drank  on  that  day,  there  was  evidence  suf- 
ficient for  the  jury's  application  of  the  rule 
prescribed  by  Pen.  Code,  }  22,  that  the  jury 
may  consider  the  fact  that  accused  was  intox- 
icated at  the  time  in  determining  the  motiTe 
or  intent  with  which  he  committed  the  act. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  8  564 ;    Dec  Dig.  {  270.*] 

3.  Homicide  (f  165*)— Adhissibiutt  or  Evi- 
dence—Relation OF  Pabties. 

In  the  trial  of  accused  for  the  murder  of 
his  wife,  where  the  prosecution  did  not  attempt 
to  show  that  defendant  had  made  threats  or  to 
prove  a  long  existing  feeling  of  hostility  by 
accused  against  her,  and  where  the  only  mo- 
tive was  furnished  by  defendant's  testimony  re- 
garding the  transfer  of  her  affections  to  anoth- 
er, evidence  that  the  relationship  between  them 
had  been  most  friendly  and  that  he  had  provid- 
£d  for  her  well  was  remote  from  the  issae  of 
intent  and  hence  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  819;   Dec  Dig.  8  165.*] 

4.  Cbiminal  Law  (|  703*)— Tbial— Conduct 
OF   Pbosecutob  —  Examination   of  Wit- 

NKBSES. 

In  a  prosecution  for  murder  a  witness  who 
bad  worked  for  defendant  at  various  places  in 
which  defendant  had  kept  a  saloon  was  examin- 
ed by  defendant's  counsel  in  detail  with  refer- 
ence to  defendant's  career  during  their  four 
years'  acquaintance  and  was  questioned  about 
defendant  s  leaving  a  certain  place.  Held,  in 
view  of  the  direct  examination,  of  the  exclu- 
sion of  a  question  suggesting  defendant's  ar- 
rest in  that  place  upon  a  criminal  charge  and 
the  difference  between  attributing  an  infamous 
offense  and  suggesting  a  misdemeanor,  that  the 
misconduct  of  the  prosecutor  in  persistently 
cross-examining  as  to  whether  defendant  left 
because  his  license  was  taken  away  was  not 
such  as  to  require  a  reversal. 

[Ed.    Note. — For    other   cases,    see   Criminal 
Law,  Cent  Dig.  {  1659;   Dec.  Dig.  |  703.*] 

6.  Cbiminal  Law  (|  1170%*)— Cboss-Exam- 
iNATioN— Scope. 

In  a  prosecution  tor  the  murder  of  his 
wife,  where  defendant  on  direct  examination 
detailed  his  various  places  of  residence  and  a 
residence  in  a  place  where  he  owned  and  con- 
ducted a  saloon,  but  said  that  he  had  quit  the 
saloon  business  there  and  sold  out,  cross-exam- 
ination as  to  whether,  at  the  time  of  leaving. 
defendant  and  his  bartender  were  accused  of 
beating  a  man  up  in  the  saloon,  if  erroneous, 
was  without  injury,   where  the  court   prompt- 


Iv  told  the  Jury  to  disregard  the  question  and 
the  suggestion  contained  in  it 

[Ed.  Note.— For  other  cases,  cee  Criminal 
Law,  Cent   Die  ff  3129-3135;    Dec   Dig.  f 

1170%.*] 

In  BantL  Appeal  from  Sapertor  Court, 
Colusa  County ;  H.  M.  Albery,  Judge. 

Jerry  Allen  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.     Affirmed. 

M.  T.  Brlttan,  of  MarysvUle,  J.  W.  Had- 
dox,  of  Colusa,  John  T.  Williams,  of  San 
Francisco,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  and  J.  Charles  Jones,  Deputy  Atty. 
Oen^  for  the  People. 

PER  CURIAM. .  The  defendant  was  tried 
for  the  murder  of  his  wife,  Sadie  Allen, 
sometimes  known  as  Pearl  Evans.  The  jury 
returned  a  verdict  of  murder  of  the  first  de- 
gree. His  motion  for  a  new  trial  was  denied 
and  be  was  sentenced  to  suffer  the  death 
penalty.    He  appeals  from  the  Judgment 

The  killing  took  place  at  Williams,  Colusa 
county,  on  the  night  of  December  25,  1912. 
The  woman,  Sadie  Allen,  or  Pearl  Evans, 
was  an  Inmate  of  a  house  of  prostitution  at 
that  place,  and  her  husband,  the  defendant, 
had  visited  her  a  few  days  before  the  trag- 
edy. He  testified  that  when  he  had  married 
her,  some  years  before  that  time,  she  had 
been  a  prostitute,  but  that  he  had  taken  her 
from  that  life  and  had  supported  her.  He 
said  that  they  had  lived  quite  happily  in 
various  dtles  in  which  be  bad  worked,  gen- 
erally as  a  bartender,  or  as  a  saloon  keeper, 
and  that  only  a  short  time  before  her  death 
she  bad  returned  to  the  old  life  of  infamy, 
much  against  his  wUL  According  to  Us  tes- 
timony, he  bad  purchased  a  place  In  the 
country  and  had  urged  her  to  go  there  to  Uve 
with  blm.  Finally  she  promised  that  she 
would  do  so  after  the  holidays,  but  about 
that  time  he  began  to  t)elleve,  from  what  she 
herself  and  others  had  told  him,  that  she 
had  transferred  ber  affections  to  another 
man.  On  Christmas  day,  1912,  be  went  to 
Williams  and  again  heard  these  rumors.  He 
then  proceeded  to  the  house  which  she  and 
another  prostitute  occupied.  The  other  wo- 
man admitted  him  and  be  inquired  for 'bis 
wife.  The  other  woman  summoned  her,  and 
Allen  and  she  met  in  her  bedroom  to  which 
he  bad  gone  Immediately  after  entering  the 
house.  The  testl-mony  of  ttae  witnesses  re- 
garding the  occurrences  Immediately  follow- 
ing this  meeting  Is  somewhat  In  conflict 
There  is  no  doubt,  however,  that  after  a  very 
brief  conversation  between  them,  the  defend- 
ant drew  a  revolver,  shot  his  wife,  and  then 
turning  the  weapon  upon  himself  Inflicted 
a  wound  on  his  head.  The  woman  died  with- 
in a  very  short  time,  but  the  defendant  soon 
arose  from  the  floor  where  be  had  fallen  aft- 
er he  wounded  himself  and  departed  from 
the  house.    Subsequently  he  was  wounded  by 
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the  officer  who  arrested  blm,  because,  as 
the  constable  said,  he  refosed  to  halt  when 
ordered  to  do  bo. 

The  defendant  testified  tbat  at  the  last 
conversation  with  his  wife  a  few  days  prior 
to  I>ecember  25,  1912,  it  had  been  agreed 
tbat  be  would  apply  for  employment  as  a 
bartender,  and  tbat  he  had  been  given  a  card 
of  introdnction  to  a  saloon  keeper  at  Placer- 
vUle,  who,  he  was  assured,  would  give  htm  a 
position  Immediately  upon  presentation  of 
his  credentials.  He  had  with  him  this  card 
when  he  went  to  see  Sadie  Allen  for  the  last 
time.  Shortly  after  his  arrival  in  Williams, 
he  had  been  told  by  a  friend  that  he  had  lost 
the  affections  of  his  wife  and  that  she  had 
bestowed  them  upon  another  man.  He  then 
made  the  call  upon  her,  and  his  own  version 
of  what  transpired  Immediately  before  the 
kUling  is  as  follows:  "Well,  I  went  over 
and  knocked  at  the  side  door,  and  Miss  Her- 
man came  to  the  door — Miss  Fanny.  I  ask- 
ed her — I  says,  'Where  is  the  old  lady?'  I 
thinh,  is  what  I  said  to  ber.  She  says,  'I 
will  call  her.'  She  called  ber.  Q.  Just  a 
moment:  When  you  refer  to  the  old  lady, 
to  whom  do  you  refer?  A.  I  refer  to  my 
wife.  And  I  stepped  Into  her  room.  I  had 
been  in  her  room  before.  I  knew  just  what 
room  she  bad.  I  walked  into  her  room  and 
she  came  in  and  we  shook  hands.  Q.  Xow, 
then,  tell  everything  that  was  said.  A  I 
showed  her  tills  card,  and  I  says,  'Well,  I 
got  the  Job.'  I  says,  'Are  you  going  to  go 
with  me?*  She  says,  'Well,  no.'  She  says, 
'I  am  not  going  with  yon.'  I  says,  'I  was 
introduced  to  a  fellow  up  the  street,'  I  says, 
last  a  minute  ago.'  I  says,  'which,'  I  says, 
'Jack  told  me  Is  your  new  fellow — some  fel- 
low,' I  says,  'with  a  black  overcoat'  I  says, 
'Is  that  him?'  She  says,  'Yes,  that  is  him.' 
I  says,  'Do  you  mean  that?'  She  says, 
'Yes,  I  mean  that'  I  says,  'Why,  didn't  you 
tell  me  Just  yesterday  that  you  would  go 
with  me?'  She  says,  'Xes,  but  I  have  chang- 
ed my  mind.'  'Well,'  I  says,  'Tou  know  now 
that  I  am  all  in.'  I  says,  'I  am  about  broke.' 
I  says,  'Will  you  give  me  a  chance  to  raise 
a  few  dollars  on  this  property,  because  I 
don't  want  to  be  in  California  and  you  living 
with  somebody  else  here?'  She  says,  'No,  1 
am  not  going  to  have  any  mortgage  on  that 
property  at  all.*  'Well,'  I  says,  'that  ain't 
doing  Just  about  right,  is  It?'  She  says, 
'Well,  I  can't  help  that'  I  says,  'What  are 
you  going  to  do,'  I  says,  'live  on  that  prop- 
erty there  with  this  new  man  of  yours  7*  'Is 
he  going  to  finish  paying  for  it?'  She  says. 
The  property  is  mine,  and  I  will  do  as  I 
damn  please  with  it'  She  says,  'Further- 
more, he  is  going  to  sleep  here  with  me  to- 
night and  you  can  go  and  get  your  room  at 
the  hoteL'  And  from  that  on,  I  don't  know 
what  came  up — ^I  suppose  is  when  the  shoot- 
ing bappehed.  Q.  At  that  time  you  say  you 
lost  control  of  yourself?  A.  I  couldn't  tell 
but  I  did  or  how  I  talked  to  her.    I  can't 


express  myselt  I  dont  know  how  I  felt 
It  seemed  like  everything  was  dark  and 
dreary  around  me.  Q.  Well,  go  ahead.  A 
Well,  I  suppose  I  must  have  shot  her  then, 
and  shot  myself.  And  I  got  up,  and  the  next 
I  knew — ^the  next  was  about  right  I  guess, 
— was  the  doctor  dressing  my  head.  I  don't 
know  Just  what  did  happen." 

George  Waters  testified  that  on  the  night 
In  question  he  was  washing  glasses  in  the 
"wineroom,"  a  small  apartment  adjoining  the 
kitchen  of  the  house  occupied  by  the  Allen 
woman.  The  doors  were  open  and  he  could 
see  Allen  and  the  latter's  wife  as  they  stood 
in  her  room.  He  testified  in  part  as  follows: 
"Q.  What  did  you  first  observe?  What  did 
you  first  see  with  reference  to  these  two  par- 
ties, Jerry  Allen  and  Pearl  Evans?  A.  These 
two  parties  shook  hands.  Q.  You  say  you 
saw  them  shake  hands?  A.  Yes,  sir.  Q. 
And  what  next  did  you  see  or  bear  or  ob- 
serve? A.  I  saw  Mr.  Allen  hit  her.  Q.  How 
long  had  Jerry  Allen  been  in  that  room  be- 
fore you  observed  him  strike  her?  A.  About 
two  minutes.  Q.  Do  you  know  what  was  the 
reason  or  cause  or  occasion  of  Jerry  Allen 
striking  Pearl?  A  I  do  not  air.  Q.  What 
had  they  been  doing  after  he  had  entered 
the  room  and  shook  hands  with  Pearl?  What 
had  they  been  doing  up  to  the  time  of  the 
striking?  A  Talking  about  some  affairs,  I 
don't  know  what;  I  couldn't  make  out  what 
was  said.  Q.  And  as  to  any  word  that  was 
said  by  either  of  the  parties  between  the  time 
of  the  entrance  of  Jerry  Allen  and  the  strik- 
ing of  Pearl  by  Jerry — any  words  that  you 
heard  and  caught  on  to— can  you  now  recall 
at  all  anything  that  you  heard?  A  The 
words,  'Don't  do  that  Jerry.*  Q.  Did  you 
hear  Mr.  Allen — do  you  now  recall  any  words 
that  he  said?  A.  I  do  not  recollect  sir.  Q. 
Well,  you  observed  him  strike  her.  What 
was  the  effect  of  that  blow?  A.  The  effect 
of  the  blow,  she  fell  on  her  knees.  She  went 
to  the  floor,  her  knees  on  the  floor  and  her 
hands  on  the  bed.  Q.  What  next  did  she  do? 
A  She  got  up  and  went  out  to  the  kitchen. 
Q.  Where  were  you  all  of  this  time?  A.  I  have 
been  in  the  wineroom.  Q.  Where  were  you 
when  she  came  out  of  her  room  into  the 
kitchen?  A.  I  was  standing  at  the  stove.  Q. 
How  close  did  she  pass  to  you?  A.  About  a 
foot  and  a  half  or  two  feet  Q.  Where  did 
she  go?  A.  She  went  to  the  back  end  of  the 
kitchen  door.  Q.  Tbat  was  the  door  that 
would  lead  outside  to  the  very  back  of  the 
house?  A.  Yes,  sir.  Q.  What  did  she  do  at 
the  door?  A  She  wheeled,  and  the  door 
was  locked,  and  she  wheeled  and  backed 
up  against  It  •  •  •  Q,  Where  was  Jerry 
Allen  in  the  meantime?  A.  Jerry  Allen  fol- 
lowed her  up.  Q.  What  next  occurred  after 
she  had  turned  her  back  to  the  door?  A. 
Next  occurred,  Jerry  AUen  shot  her.  Q.  At 
that  point  and  at  that  time,  do  you  recall 
whether  anything  was  said  by  either  of  the 
parties?  A.  There  was,  but  I  was  too  scared 
to  make  out  what  it  was.    Q.  You  have  stat- 
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ed  that  she  bavins  her  back  to  the  door, 
Jerty  bavins  followed  her  ont,  that  be  shot 
her?  A.  Xes,  sir.  Q.  How  many  times  'did 
he  shoot  at  her?  A.  Once.  •  •  •  Q. 
What  was  the  effect,  that  yon  observed,  upon 
Pearl?  What  did  she  do?  A.  She  feU  to  the 
floor.  Q.  And  what  was  the  next  thing  that 
was  done  by  Jerry  Allen?  A.  He  tried  to 
shoot  himself.  Q.  What  was  the  effect  that 
you  observed  npon  him  In  that  trial?  A.  The 
effect  that  he  fell  to  the  floor.  Q.  How  many 
times  did  he  shoot  altogether?    A.  Twice." 

Two  other  witnesses  who  were  In  the  front 
room  of  the  house  testified  that  Pearl  Allen 
exclaimed,  "Don't  do  that,"  or  words  of  simi- 
lar Import  Just  before  the  shots  were  flred. 

[1]  Appellant's  flrst  contention  Is  that  the 
corpus  delicti  was  not  proven  because  the 
prosecution  did  not  establish  with  snffldent 
certainty  the  fact  that  the  deceased  was 
killed  by  the  shot  flred  from  defendant's  re- 
volver. It  Is  tme  that  there  was  no  autopsy, 
but  the  surgeon  who  was  called  to  attend 
the  wounded  woman  testified  that,  In  his 
opinion,  from  the  course  of  the  buUet,  the 
woman's  death  resulted  from  hemorrhage 
due  to  the  severing  of  the  aorta.  Added  to 
this  was  the  testimony  of  Waters  that  the 
woman  fell  Immediately  after  the  shot  was 
flred  and  the  statements  of  other  witnesses 
that  they  found  her  unconscious  when  they 
entered  the  bedroom  Immediately  after  the 
revolver  had  been  discharged.  It  did  not 
need  the  evidence  which  an  autopsy  would 
have  furnished  to  establish  the  cause  of 
death.  The  testimony  of  these  witnesses  was 
quite  suflldent.  If  believed,  to  Justify  the 
jury  in  finding  that  she  died  as  a  result  of 
the  shot  flred  from  her  husband's  revolver. 

[2]  The  next  assignment  of  error  by  appel- 
lant Is  based  upon  the  refusal  of  the  court  to 
admit  certain  testimony  having  a  tendency 
to  show  that  the  defendant  was  intoxicated 
at  the  time  of  the  commission  of  the  alleged 
murder.  The  court  did  sustain  certain  ob- 
jections to  questions  tending  to  elidt  answers 
showing  bow  many  drinks  of  intoxicating  liq- 
uor the  defendant  had  taken  just  prior  to  the 
shooting.  This  was  during  the  time  when 
witness  Warren  was  on  the  stand.  However, 
Warren  was  permitted  to  state,  without  ob- 
jection, that  he  and  Allen  had  been  drinking 
together  on  the  day  of  the  homicide,  and, 
after  discussing  the  rale  contained  in  section 
22  of  the  Penal  Code,  the  court  allowed  the 
witness  to  testify  regarding  the  apparent  con- 
dition of  Allen.  The  witness  Warren  swore 
that  Allen  was  intoxicated,  and  the  answer 
was  allowed  to  stand.  We  cannot  see  that 
the  defendant  was  prejudiced  by  the  rulings 
of  which  his  counsel  complain.  Without  ob- 
jection, Warren  stated  that  he  and  Allen 
were  in  two  different  saloons,  drinking,  and 
told  how  long  they  remained  in  each.  He 
also,  as  we  have  seen,  was  allowed  to  give 
it  as  his  opinion  that  the  defendant  was  In- 
toxicated. This  was  sufficient  to  give  the 
Jurors  an  opportunity  of  applying  to  the  evi- 


dence before  them  the  rule  set  forth  In  the 
latter  part  of  section  22  of  the  Penal  Code 
that  the  "Jury  may  take  Into  consideration 
the  fact  that  the  accused  was  intoxicated  at 
the  time,  in  determining  the  purpose,  motive, 
or  intent  with  which  he  committed  the  act" 
Farther  answers  were  elicited  from  the  wit- 
ness on  direct  examination  by  defendant's 
counsel  to  the  effect  that  he  noticed  nothing 
peculiar  in  Allen's  actions  at  the  time  they 
were  together  on  the  day  upon  which  the  hom- 
icide occurred.  The  defendant,  while  a  wit- 
ness on  his  own  behalf,  was  permitted  to  tell 
with  great  detail  how  often  and  what  he  had 
drank  on  that  Christmas  day.  It  will  be  seen 
therefore  that  the  defendant's  counsel  were 
given  abundant  opportunity  to  show  Allen's 
condition  of  intoxlcatlou,  if.  Indeed,  he  had 
been  drinking  to  excess,  and  there  was  no 
violation  of  the  rule  that  proof  of  drunken- 
ness is  admissible  for  the  limited  purpose  set 
forth  in  the  latter  part  of  section  22  of  the 
Penal  Code  and  discussed  in  such  cases  as 
People  V.  Blake,  65  Cal.  277,  4  Pac  1,  and 
People  V.  Fellows,  122  OaL  239,  B4  Pac.  830. 

[3]  Counsel  for  the  defendant  made  a  for- 
mal offer  to  prove  that  the  relationship  be- 
tween Allen  and  his  wife  had  been  most 
friendly,  and  that  he  had  provided  for  her 
well.  This  sort  of  proof  was  tendered  for 
the  purpose  of  showing  lack  of  Intent  on  his 
part  to  take  the  life  of  Pearl  Allen.  The 
court  thereupon  sustained  certain  objections 
to  questions  tending  to  develop  the  facts  re- 
garding the  domestic  and  personal  relations 
of  the  couple.  There  was  no  error  in  the 
ruling.  The  proffered  proof  was  too  remote. 
No  effort  had  been  made  by  the  prosecution 
to  show  that  threats  had  been  uttered 
by  the  defendant  nor  was  there  any  evidence 
tending  to  prove  a  long  existing  feeling  of 
hostility  by  Allen  against  the  woman.  The 
only  showing  of  a  probable  antecedent  motive 
for  the  crime  was  famished  by  the  defend- 
ant himself  In  his  testimony  regarding  his 
wife's  declaration  that  her  affections  had 
been  transferred  to  another  man.  The  har- 
mony or  discord  in  the  domestic  relations  of 
the  Aliens  was  a  subject  which  was  not  in 
issue. 

The  most  serloos  question  Involved  in  this 
appeal  arises  from  the  alleged  misconduct  of 
the  district  attorney.  Witness  Warren,  who 
had  worked  for  the  defendant  at  various 
places  in  which  the  latter  had  conducted  the 
business  of  saloon  keeping,  was  examined 
quite  in  detail  with  reference  to  the  career 
of  Allen  during  the  four  years  of  their  ac- 
quaintance. On  cross-examination,  the  fol- 
lowing occurred:  "Q.  •  •  •  Do  you  re- 
member the  cause  and  occasion  of  Mr.  Allen 
leaving  Astoria?  No,  sir;  I  do  not  Q.  Do 
you  know  the  f&ct  to  be  that  his  license  was 
taken  away  and  revoked?  A.  No,  sir;  I  do 
not,  sir.  Mr.  Brlttan:  Now,  Just  a  moment: 
That  Is  incompetent,  irrelevant,  and  imma- 
terial and  Improper  conduct  on  the  part  of 
the  district  attorney,  and  has  nothing  to  do 
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with  this  case  whatever.  TbB  Court:  It  may 
be  a  question  whether  you  didn't  open  the 
subject  or  not  I  am  IncUned  to  think  it  Is 
rather  remote.  Mr.  "Brittan:  Has  anything 
been  said  about  a  saloon  license  here?  The 
Court:  Something  said  about  why,  or  the  oc- 
casion of  his  leaving  Astoria.  Mr.  Brlttan: 
It  is  an  Insinuation,  your  honor,  purely  upon 
the  part  oi:  the  district  attorney.  Mr.  Mlll- 
Ington:  I  beg  your  pardon.  Mr.  Brlttan: 
Nevertheless,  I  am  going  to  make  my  objec- 
tion. The  only  question  I  asked  him  If  he 
were  there  when  Mr.  Allen  left  Astoria,  and 
with  whom  he  went.  He  testified  who  went 
with  him.  Now,  that  was  all  the  question 
tbat  was  asked  in  relation  to  that,  and  he 
was  asked  where  they  went,  and  he  said 
they  went  to  San  Francisco.  The  Court:  I 
am  IncUned  to  think  the  objection  probably 
better  be  sustained.  The  matter  was  opened, 
however,  in  your  direct  examination  for  some 
cross-examination  on  the  subject  of  his  busi- 
ness there.  Mr.  Brlttan:  Nothing  was  asked 
about  that  at  alL  *  *  *  Mr.  MlUlngton: 
Q.  And  Isn't  It  a  fact  that  Mr.  Allen  and  his 
assistant,  Mr.  Carson,  were  each  under  ar- 
rest upon  the  charge  of  beating  a  man  up  In 
that  saloon  at  the  time  of  his  leaving,  and 
tbat  you  remained?  Isn't  that  a  fact?  A.  I 
don't  know.  Q.  What  Is  that?  A.  I  don't 
know  anything  about  that  Mr.  Brlttan: 
Now,  If  your  honor  please,  I  am  going  to  ask 
at  least,  your  honor,  for  the  protection  that 
this  defendant  is  entitled  to  In  this  court 
from  the  district  attorney  Injecting  in  this 
case  extraneous  matters,  matters  which,  even 
If  he  knows  to  be  a  fact  are  incompetent  Ir- 
relevant, and  immaterial,  and  not  in  any  way 
Intending  to  prove,  and  merely  a  matter 
which  Is  by  question,  where  that  he  knows 
tbat  if  he  did  have  a  witness  that  he  could 
place  upon  the  stand  and  ask  the  question: 
'Was  this  man  ever  arrested  for  battery? 
Was  he  ever  arrested  for  petit  larceny?  Was 
he  ever  arrested  for  any  offense?' — tbat  he 
couldn't  prove  it  It  is  not  material  or  com- 
petent testimony,  and  I  will  ask  your  honor 
at  this  time  for  the  protection  which  this  de- 
fendant Is  entitled  to,  and  to  Instruct  the 
district  attorney  to  refrain  from  such  fur- 
ther conduct  In  this  case.  The  Conrt:  I  am 
inclined  to  think  the  objections  better  be  sus- 
tained. There  is  some  question  about  its  ad- 
missibility, however,  from  the  way  in  which 
you  opened  the  subject  The  subject  was 
opened  by  the  defense.  You  asked  about  this 
man's  knowledge  as  to  the  situation  there. 
You  afforded  some  grounds  for  the  question, 
hut  the  objection  better  be  sustained,  and 
such  wIU  be  the  ruling."  Later  In  the  cross- 
examination  of  this  witness  these  questions 
were  propounded  by  the  district  attorney, 
and  the  subjoined  answers  were  given  with- 
out objection:  "Q.  And  he  didn't  transfer  his 
license  at  Oolden  Gate  avenue,  did  be?  A. 
No,  sir:  not  tbat  I  know  of.  Q.  Don't  you 
know  tbat  they  were  taken  away  from  him? 


A.  No,  sir;  I  do  not  Q.  Do  you  know  thatf 
A.  No,  sir;  I  do  not" 

[4]  Appellant's  counsel  assign  the  asking  of 
the  questions  by  the  district  attorney  as  mis- 
conduct demanding  the  reversal  of  the  Judg- 
ment of  conviction.  In  this  behalf  they  cite 
People  V.  Wells,  100  CaL  461,  34  Pac.  1078; 
People  V.  Derwae,  156  CaL  695,  102  Pac.  266; 
and  People  v.  Crosby,  17  CaL  App.  524,  120 
Pac.  441.  In  the  first  of  these  cases,  the  mis- 
conduct of  the  district  attorney  consisted  of 
a  series  of  Improper  and  damaging  questions 
having  no  possible  relevancy  to  the  guilt  or 
innocence  of  the  defendant  and  evidently  ask- 
ed for  the  unfair  and  Indefensible  purpose  of 
getting  before  the  Jury  a  suggestion  of  other 
unlawful  acts  on  his  part  In  the  second 
case,  the  prosecuting  officer,  in  the  face  of  re- 
peated rulings  tbat  the  domestic  relations  of 
the  defendant  were  not  admissible  on  bis 
trial  for  attempt  to  commit  burglary,  asked 
a  question  carrying  the  Insinuation  that  the 
defendant  had  been  guilty  of  incest  The 
Crosby  Case  was  one  in  which  the  defendant 
was  being  tried  on  a  charge  of  rape.  In  his 
examination  of  the  prosecutrix  the  district 
attorney  proponded  an  Interrogatory  in  which 
he  embodied  the  statement  that  Crosby  had 
put  other  girls  in  a  house  of  111  fame.  In 
these,  and  in  many  other  cases  which  might 
be  dted,  new  trials  were  ordered  because  of 
that  which  the  court  found  to  be  obvious  and 
flagrant  misconduct  And  In  this  connection 
it  may  be  said  that  there  is  a  great  differ- 
ence between  that  sort  of  misconduct  which 
attributes  to  a  witness  the  conmiisslon  of  an 
infamous  offense  and  the  suggestion  by  the 
cross-examiner  that  be  may  have  been  gidlty 
of  a  misdemeanor.  In  the  case  at  bar,  there 
was,  as  the  court  suggested,  some  question 
whether  or  not  the  defendant's  counsel  had 
opened  the  door  for  the  sort  of  cross-exami- 
nation in  which  the  district  attorney  indulg- 
ed. The  defense  for  some  reason  had  seen 
fit  to  trace  Allen  through  his  various  expe- 
riences, introducing  testimony  that  In  Asto- 
ria and  in  San  Francisco  be  had  supported 
his  wife  and  had  made  a  home  for  her  and 
her  young  sister.  Warren's  testimony  had 
related  to  Allen's  various  movements,  and 
there  was  at  least  some  ground  for  the  the- 
ory that  the  witness  might  be  questioned  re- 
garding the  reasons  for  some  of  the  defend- 
ant's changes  of  residence.  When,  however, 
the  prosecution  asked  a  question  involving  a 
suggestion  of  the  arrest  of  Allen  in  Astoria 
on  a  criminal  charge,  the  court  sustained  an 
objection  to  it  We  do  not  find  that  the 
course  of  the  district  attorney  in  asking  the 
questions  quoted  above  amounted  to  miscon- 
duct, particularly  In  view  of  the  Instruction 
which  the  Jurors  received  from  the  court  In 
ruling  upon  similar  questions  propounded  to 
the  defendant  when  he  was  under  cross-ex- 
amination. 

[5]  During  the  direct  examination  of  the 
defendant  his  counsel  took  him  over  a  series 
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of  years,  and  the  witness  spoke  In  detail  of 
his  varlons  places  of  residence  and  Ills  busi- 
ness activities  In  eacb  of  tbem.  In  the  course 
of  Ills  narratlTe  he  told  of  Ills  residing  for 
some  time  in  Astoria,  where  he  owned  and 
conducted  a  saloon.  In  answer  to  a  question 
by  one  of  his  counsel,  he  said  that  he  had 
"quit  the  saloon  business  in  Astoria."  Then 
the  following  colloquy  occurred  between 
counsel  and  witness:  "Q.  Did  you  have  to 
give  your  saloon  up?  Did  you  sell  it,  or 
what  disposition  was  made  of  the  saloon? 
A.  I  sold  it.  Q.  What  did  yon  receive  for 
it?  A.  $1,200."  On  cross-examination  of  the 
defendant,  the  following  proceedings  were 
had:  "Q.  At  the  time  of  your  leaving  Astoria, 
I  will  ask  yon  if  it  is  not  a  fact  that  you 
and  your  bartender,  llr.  Carson,  each  of  you, 
were  accused  of  the  beating  of  a  man  up 
in  your  saloon?  Mr.  Brlttan:  To  which  we 
object  as  being  irrelevant.  Incompetent,  and 
ImmateriaL  Mr.  MlUington :  Q.  And  if  that 
wasn't  the  occasion  of  your  leaving  Astoria? 
Mr.  Brlttan:  Now,  If  your  honor  please, 
let  me  insist.  A  question  was  asked,  and  I 
am  trying  to  interpose  an  objection.  Now, 
Mr.  Reporter,  I  don't  know — he  has  got  the 
question  and  another  one  chopped  into  it 
there.  Will  you  please  read  the  first  ques- 
tion so  I  will  have  an  opportunity  to  object 
to  It?  (The  reporter  reads  the  question  pre- 
vious to  the  last  one.)  Mr.  Brlttan:  Now, 
to  which  we  object  as  being  irrelevant  in- 
competent, and  ImmateriaL  The  court:  I 
am  incUned  to  think  that  the  question  Is 
objectionable.  Mr.  Brlttan:  Certainly.  The 
Court :  Of  course,  something  was  said  about 
his  leaving  that  place,  and  I  am  not  sure  as 
to  whether  something  was  said  about  what 
happened  when  he  left  the  place,  but  I  am 
Inclined  to  think  this  is  objectionable,  and 
that  the  objection  better  be  sustained.  Mr. 
Brlttan:  Now,  if  your  honor  please,  I  also 
want  to  add  to  the  objection  that  I  assign 
It  as  error  upon  the  district  attorney's  part 
to  make  any  such  statement,  he  knowing 
that  it  is  not  in  accordance  with  law ;  that 
he  knew  that  the  question  was  objectionable 
at  the  time  that  he  asked  it,  and  he  asked  it 
for  no  other  purpose  than  to  prejudice  this 
Jury  against  the  defendant  In  this  case.  And 
I  ask  at  this  time,  now,  that  your  honor 
Instruct  this  Jury  to  pay  no  attention  to  the 
remark  that  was  made — the  question  asked 
by  the  district  attorney.  Mr.  MllUngton:  I 
am  perfectly  willing  for  any  such  instruc- 
tion, because  I  know  that  the  Jury  is  intel- 
ligent enough  not  to  receive  anything  as 
evidence  that  may  be  said  by  either  attorney. 
The  Court:  The  Jury  will  understand  that 
any  questions  stricken  out,  or  testimony 
stricken  oat,  Is  not  for  the  consideration 
of  the  Jury.  Mr.  MlUington:  In  my  own 
Justtflcatlon,  I  wish  to  say  that  I  asked  it 


solely  for  the  answer  of  the  witness  to  the 
effect  that  he  sold  his  property  up  there  for 
cash,  indicating  the  amount,  and  going  into 
the  details  of  the  transaction.  The  Court: 
Ton  are  entitled  to  ask  about  that" 

The  question  was  not  altogether  indefensi- 
ble as  cross-examination.  The  witness  had 
been  asked  on  direct  examination  "Did  you 
have  to  give  up  your  salocm?"  and  had  ex- 
plained that  he  had  sold  it,  and  there  is  at 
least  room  for  argument  that  it  was  legiti- 
mate cross-examination,  therefor,  to  ask  him 
the  impelling  reason  for  disposing  of  the  vrcyp- 
erty.  There  are  many  authorities  Justifying 
the  cross-questioning  of  a  witness  upon  mat- 
ters about  which  he  had  been  interrogated  on 
direct  examination,  and  in  some  of  them  the 
questions  have  been  approved  even  when 
their  tendency  was  to  develop  the  commission 
of  other  offenses  by  a  defendant  who  bad 
taken  the  stand  in  his  own  behalf.  See  Peo- 
ple V.  Freshour,  55  Cal.  376 ;  People  v.  Crow- 
ley, 100  Cal.  480,  35  Pac.  84 ;  People  T.  Gal- 
lagher, 100  Cal.  473,  35  Pac.  80;  People  v. 
Dole,  122  Cal.  491,  55  Pac.  581,  68  Am.  St 
Rep.  60;  People  v.  Glaze,  139  Cal.  159,  72 
Pac.  965 ;  note  to  Evans  v.  O'Connor,  75  Am. 
St.  Rep.  338.  Therefore  we  cannot  say  that, 
as  matter  of  law,  the  district  attorney  went 
deliberately  outside  of  the  record  for  the 
purpose  of  injuring  the  man  on  trial.  The 
admlsslbili^  of  the  questions  was  a  matter 
about  which  lawyers  might  reasonably  dif- 
fer. The  court,  however,  very  properly  re- 
solved in  favor  of  the  defendant  the  doubt 
which  was  entertained,  and  instructed  the 
Jury  to  disregard  the  question  and  the  sug- 
gestion contained  in  it  In  the  present  case, 
the  injury,  if  any,  arising  from  the  cross- 
examination  was  cured  we  think  by  this 
prompt  action  on  the  part  of  the  court  We 
are  the  more  constrained  to  this  conclusion 
because  the  worst  injury  that  the  questions, 
could  have  inflicted  upon  the  defendant 
would  have  been  to  arouse  the  belief  in  the 
minds  of  the  Jurors  that  he  had  used  phys- 
ical violence  against  a  man ;  but  previously, 
under  examination  by  his  own  counsel,  while 
emphatically  denying  that  he  had  struck  his 
wife  Just  before  he  Idlled  her,  he  stated  that 
upon  one  occasion  he  had  slapped  her.  Such 
testimony  would  have  had  a  far  more  potent 
effect  in  iestablishing  before  the  Jury  his 
character  as  a  man  of  violence  than  the  sug- 
gestion that  he  had  beaten  a  man. 

No  other  alleged  errors  are  assigned  by 
counsel  and  our  carefol  examination  of  the 
record  has  revealed  nothing  which  would  re- 
quire a  reversal  of  the  Judgment 

The  Judgment  is  affirmed. 

BBATTY,  O.  J.,  does  not  participate  in  the 
foregoing. 
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(Saprem«  Conrt  of  GaUfornia.    Dea  28,  1913.) 

1.  Cabbikbs  (i  12*>— Ratks— Bbtablishmxnt 
-Constitutional  and  Statutobt  Pbovi- 

BI0N8— "COIOION  OaBKIEB." 

Const  art  12,  §  23,  provides  that  every 
carrier  is  a  public  utility  subject  to  regnlation 
b^  the  Railroad  Commission,  as  may  be  pro- 
vided by  the  IJegislature,  which  is  empowered 
to  fix  rates;  the  Legislature  being  ^ven  plen- 
ary power  to  confer  on  the  Commission  author- 
ity to  regulate  public  utilities.  Public  Utilities 
Act  (St  1911  [Ex.  Sess.]  p.  18)  |  2,  subd.  1, 
declares  that  the  term  common  carrier"  in- 
cludes every  corporation  owning,  controlling,  or 
operating  any  vessel  regularly  engaged  in  the 
transportation  of  persons  and  property  for 
compensatiOD  on  the  waters  of  the  state  or  on 
the  high  seas  over  regular  routes  between 
points  within  the  state.  Held,  that  such  pro- 
visions conferred  on  the  Commission  author- 
ity to  regulate  rates  to  be  charged  by  a  steam- 
ship company  transporting  passengers  and 
freight  between  two  points  in  Los  Angeles 
county,  though  the  vessels  in  passing  from  one 

Sort  to  the  other  necessarily  traveled  over  the 
igh  seas  and  outside  of  the  territorial  juris- 
diction of  the  state. 

[Ed.    Note. — For   other   cases,    see   Carriers, 
Cent  Dig.  SS  7-11,  15-20;   Dec.  Dig.  8  12.* 

For  other  definitions,  see  Words  and  Phras- 
es, 7oL  2,  pp.  131S-13I9;   voL  8,  p.  7607.] 
2.  CoMMBBCB  (iS  33,  47*)  —  Rates  —  Reodta- 

TION — JUBISDICTION — "ColOEEBCK    WITH  FOB- 

EiGN  Nations." 

Where  petitioner  was  engaged  in  operating 
a  line  of  steamships  for  the  transportation  of 
passengers  and  freight  between  two  ports  in 
Los  Angeles  county,  and,  in  passing  from  one 
of  such  ports  to  the  other,  the  route  lay  in 
part  over  the  high  seas  and  outside  the  terri- 
torial jurisdiction  of  the  state,-  such  transpor- 
tation did  not  constitute  "commerce  with  for- 
eign nations,"  within  federal  Const  art  1,  § 
8,  conferring  on  Congress  exclusive  power  to 
regulate  commerce  with  foreign  nations,  etc., 
so  as  to  deprive  the  state  of  jurisdiction  to  vest 
the  regulation  of  such  transportation  in  the 
State  Railroad  Commission. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  if  86-90,  107,  108,  134-141,  204; 
Dec  Dig.  a  33,  47.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1298,  1299.] 

In  Bank.  Petttion  by  the  Wilmington 
Transportation  Company  against  the  Rail- 
road Commission  of  the  State  of  California 
tor  a  writ  of  review  to  determine  the  validity 
of  the  Commission's  order  prescribing  rates 
to  be  charged  by  petitioner,  a  common  carrier, 
for  the  transportation  of  passengers  and 
freight  between  the  ports  of  San  Pedro  and 
Avalon  In  Los  Angeles  County.  Order  af- 
firmed. 

Gibson,  Dunn  &  Cmtcher,  of  Los  Angeles 
(Edward  B.  Bacon,  of  Los  Angeles,  of  coun- 
sel), for  petitioner.  Max  Thelen  and  Doug- 
las Brookman,  both  of  San  Francisco,  for  re- 
spondent. Karl  L.  Ratzer,  of  Los  Angeles, 
amicus  cniis. 

ANGELLOTTI,  J.  This  is  a  proceeding  In- 
aiipiirated  by  petitioner  under  the  provisions 


of  section  67  of  the  act  known  as  the  Pub- 
lic Utilities  Act  (St  1911  [Ex.  Sess.]  p.  18), 
approved  December  23,  1911,  for  the  purpose 
of  having  the  lawfulness  of  an  order  of  the 
IRailroad  Commission  of  this  state  inquired  in- 
to and  determined.  The  order  itvas  one 
made  by  the  Railroad  Commission  in  a  cer- 
tain proceeding  pending  before  that  body  in 
which  the  firm  of  Miller  &  Donaldson  are 
complainants  and  petitioner  here  is  defend- 
ant, Inaugurated  with  a  view  to  the  proper 
adjustment  and  reduction  of  rates  and  fares 
charged  by  petitioner  for  the  transportation 
of  passengers  and  freight  between  the  ports 
of  San  Pedro  and  Avalon,  both  of  which  are 
situated  in  the  county  of  Los  Angeles  in  this 
state.  The  order,  the  validity  of  which  we 
are  asked  to  inquire  into  and  determine,  was 
one  denying  a  motion  to  dismiss  the  proceed- 
ing, and  requiring  petitioner  to  satisfy  the 
complaint  or  to  answer  within  ten  days.  The 
motion  was  based  upon  the  claim  that  the 
Railroad  Commission  had  no  Jurisdiction  in 
the  matter. 

No  suggestion  is  made  by  respondent  that 
the  law  does  not  contemplate  a  review  by 
this  court  of  an  order  of  the  character  here 
Involved,  but  was  Intended  simply  to  provide 
for  a  review  of  what  might  properly  be  con- 
sidered a  final  order  or  Judgment  in  any  pro- 
ceeding before  the  Commission.  The  parties 
have  addressed  themselves  solely  to  the  ques- 
tion they  apparentiy  desire  to  have  decided, 
viz.,  the  Jurisdiction  of  the  Commission  under 
such  circumstances  as  here  exist.  We  have 
not  considered  at  all  the  question  we  have 
just  suggested,  and  this  decision  Is  not  to  be 
taken  as  expressing  any  view  thereon. 

The  petitioner  is  a  California  corporation, 
with  Its  principal  place  of  business  In  Los 
Angeles  county.  In  this  state.  Its  occupation 
or  business  is  that  of  a  common  carrier  of  per- 
sons and  freight,  by  sea,  between  the  port  of 
San  Pedro  and  that  of  Avalon,  Santa  Cata- 
llna  Island,  both  of  which  ports  are,  as  we 
have  said,  in  Los  Angeles  county.  The  whole" 
of  Santa  Catallna  Island  Is  a  part  of  Los 
Angeles  cotmty.  Notwithstanding  that  the 
ports  are  In  the  same  county,  a  vessel.  In 
passing  dlrecUy  from  one  to  ttie  other,  must 
travel  for  upwards  of  20  miles  upon  the  high 
seas,  outside  of  the  territorial  Jurisdiction  of 
this  state.  As  said  in  respondent's  brief: 
"Vessels  plying  between  San  Pedro  and  Ava- 
lon cross  the  high  seas  for  the  sole  purpose 
of  getting  from  one  i>oint  in  Los  Angeles 
county  to  another  point  In  the  same  county. 
They  do  not  touch  at  any  other  port,  either 
of  the  United  States  or  of  any  foreign  coun- 
try. They  do  not  transfer  their  passengers  or 
freight-  to  any  other  vessel  or  receive  the 
same  from  any  other  vessel  in  their  course. 
They  do  not  on  the  voyage  take  on  or  put  off 
any  article  of  commerce.  While  a  portion  of 
the  voyage  is  on  the  high  seas,  the  navigation 
thereof  is  merely  Incidental  to  the  real  pur- 
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pose  of  the  voyage,  which  Is  to  ply  between 
two  ports,  both  of  which  are  located  in  the 
same  county  in  this  state." 

[1]  Onr  law  confers  upon  the  Railroad 
Commission  the  power  to  establish  rates  of 
charges  for  transportation  of  passengers  and 
freight  by  railroads  and  other  transportation 
companies.  Const  i  22,  art  12.  In  section 
23  of  article  12  It  is  stated  that  "every  com- 
mon carrier  is  hereby  declared  to  be  a  public 
utility  subject  to  such  control  and  regulation 
by  the  Railroad  Commission  as  may  be  provid- 
ed by  the  Legislature";  and  the  Railroad 
Commission  Is  empowered  to  fix  the  rates  to 
be  charged  for  services  rendered  by  public 
utilities,  as  authorized  by  the  Legislature; 
and  it  is  further  provided  that  "the  right  of 
the  Legislature  to  confer  powers  upon  the 
Railroad  Commission  respecting  public  utili- 
ties Is  hereby  declared  to  be  plenary  and  to 
be  unlimited  by  any  provision  of  this  Consti- 
tution." In  section  2,  subd.  1,  of  the  Public 
Utilities  Act  it  Is  provided  that  the  term 
"common  carrier,"  when  used  in  the  act  in- 
cludes, among  others,  "every  corporation  or 
person,  •  •  •  owning,  controlling,  oper- 
ating or  managing  any  vessel  regularly  en- 
gaged in  the  transportation  of  persons  or 
property  for  compensation  upon  the  waters 
of  this  state  or  upon  the  high  seas,  over  regu- 
lar routes  between  points  within  this  state." 
It  la  not  to  be  doubted  that  these  provisions 
purport  to  confer  Jurisdiction  upon  the  Rail- 
road Commission  in  the  matter  of  fixing  the 
rates  to  be  charged  by  petitioner  for  trans- 
portation of  passengers  and  freight  between 
San  Pedro  and  Avalon,  notwithstanding  that 
the  vessels.  In  passing  from  one  of  these  ports 
to  the  other,  must  travel  In  part  over  the 
high  seas,  and  outside  of  the  territorial  Juris- 
diction of  the  state  of  California. 

[2]  The  sole  claim  of  petitioner  is  that  the 
Railroad  Commission  of  this  state  has  no  ju- 
risdiction to  regulate  the  rates  charged  for 
,  such  transportation,  for  the  reason  that  in  so 
far  as  such  transportation  is  over  the  high 
seas,  the  power  to  regulate  the  charges  there- 
for is  vested  exclusively  in  the  Congress  of  the 
United  States  by  virtue  of  the  declaration  in 
section  8  of  article  1  of  the  federal  Constitu- 
tion that  "the  Congress  shall  have  power 
•  •  •  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and 
with  the  Indian  tribes."  If  not  so  vested 
in  the  Cong;res8  of  the  United  States  by  this 
.provision,  confessedly  the  Railroad  Commis- 
sion has  jurisdiction  in  the  matter.  It  Is  ob- 
vious that  we  have  here  no  attempt  to  regu- 
late commerce  among  the  different  states  of 
the  United  States,  or  with  the  Indian  tribes. 
The  claim  of  i)etitloner  must  therefore  be 
and  is  that  under  the  circumstances  above 
set  forth,  petitioner's  vessels,  while  on  the 
high  seas  on  their  trips  between  San  Pedro 
and  Avalon,  are  engaged  In  "commence  with 
foreign  nations." 

In  view  of  the  admitted  facts,  it  1«  difficult 


to  find  any  ground  for  this  claim,  except  such 
as  la  to  be  found  in  some  lang;uage  used  in 
certain  dedsiona  In  the  absence  of  clear 
expression  to  the  contrary  by  the  Supreme 
Court  of  the  United  States  on  the  subject 
and  treating  the  matter  Independent  of  au- 
thority, we  should  not  hesitate  to  say  that  no 
support  whatever  for  the  claim  Is  to  be  found 
in  the  language  referred  to.  T^at  possible 
"commerce  with"  any  foreign  nation  or  na- 
tions is  involved  under  the  circumstances  ex- 
isting, here,  even  if  we  treat  the  word  "com- 
merce" as  synonymous  with  "intercourse," 
as  is  claimed  by  petitioner  should  t>e  done? 
All  the  traffic  and  intercourse  are  between 
two  ports  in  the  same  county  and  state,  and 
no  part  of  the  transportation  is  over  the  ter- 
ritory of  any  other  state  or  of  any  foreign 
nation  or  nations;  the  route,  so  far  as  it  is 
outside  of  the  state  of  California,  being  over 
territory  not  owned  by  any  particular  nation 
or  nations,  but  open  for  the  purposes  of  trav- 
el and  transportation  to  the  use  of  the  peo- 
ple of  all  nations.  Intercourse  or  commerce 
with  a  foreign  nation  would  necessarily  seem 
to  imply  something  more  than  the  mere  pass- 
ing of  ships  on  this  common  pathway.  It 
would  seem  to  necessarily  Involve  some  traffic 
In  the  territory  of  the  foreign  nation  or  some 
movement  of  persons  or  property  to  or  from 
the  territory  or  vessels  of  snCb  foreign  nation. 
The  object  of  the  provision  of  the  federal 
Constitution  was  stated  by  the  United  States 
Supreme  Court  in  Lehigh  Valley  Railroad  v. 
Pennsylvania,  145  U.  S.  192,  12  Sup.  Ct  806, 
36  L.  Ed.  672,  as  follows:  "The  conflict  be- 
tween the  commercial  regulations  of  the  sev- 
eral states  was  destructive  to  their  harmony 
and  fatal  to  their  commercial  interests  abroad, 
and  this  was  the  mischief  Intended  to  be  ob- 
viated by  the  grant  to  the  Congress  of  the 
power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  states."  See,  also, 
C!ounty  of  MobUe  v.  Kimball.  102  U.  S.  691,  26 
I*  Ed.  238.  Obviously  such  commerce  aa  is 
here  involved  does  not  come  within  the  "mis- 
chief Intended  to  be  obviated"  by  the  section ; 
those  in  the  state  of  California  being  the  only 
persons  concerned  therein. 

There  is,  however,  certain  language  in 
some  of  the  decisions  tending  to  support  peti- 
tioner's view,  and  there  is  also  one  decision 
of  a  United  States  Circuit  Court  which  ap- 
pears to  be  squarely  In  point 

The  principal  case  relied  on  by  petitioner 
Is  that  of  Lord  v.  Steamship  Co.,  102  U.  S. 
641,  26  L.  Ed.  224,  a  case  involving  the  ap- 
plication of  the  federal  limited  liability  lavr 
to  contracts  of  affreightment  between  two 
ports  of  this  state.  These  contracts  cooM 
not  be  performed  except  by  going  not  only 
out  of  California  but  out  of  the  United  States 
as  well.  There  was  really  no  question  of 
commerce  with  a  foreign  nation  Involved  in 
this  case,  for  the  limited  liability  law  was 
not  enacted  by  Congress  under  its  power 
to  regulate  commerce,  but  was  attributable 
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entirely  to  tbe  exercise  of  its  admiralty  and 
maritime  jurisdiction,  a  power,  as  said  in 
Lebigh  Valley  R.  R.  r.  PennsylTanla,  snpra, 
"not  confined  to  tbe  boundaries  or  class  of 
subjects  wblch  limit  and  cbaracterize  the 
power  to  regulate  commerce;  but,  in  marl- 
time  matters,  it  extends  to  all  matters  and 
places  to  whlcb  the  maritime  law  extends," 
even,  as  was  held  in  Be  Gamett,  141  U.  S. 
1,  11  Sup.  Ct.  840,  3S  U  Ed.  631,  to  a  steamer 
engaged  in  commerce  on  a  river  within  a 
state.  It  was  applicable,  of  course,  to  any 
vessel  navigating  tbe  high  seas,  even  though 
the  voyage  was  between  irarts  in  the  same 
state,  altogether  regardless  of  whether  or 
not  the  vessel  was  engaged  in  commerce  with 
a  foreign  nation.  This  was  declared  in  Le- 
high Valley  R.  R.  Co.  v.  Pennsylvania,  su- 
pra, to  have  been  the  single  question  In  the 
Lord  Case;  the  court  saying:  "The  single 
question  in  Lord  v.  Steamship  Co.  was 
•  •  •  whether  Congress  had  power  to 
regulate  the  liability  of  the  owners  of  vessels 
navigating  the  high  seas,  to  engage  only  in 
the  transportation  of  goods  and  passengers 
between  ports  and  places  in  the  same  state; 
it  being  conceded  that  tbe  voyages  of  the 
steamship  in  respect  of  whose  loss  the  ques- 
tion arose  were  always  ocean  voyages." 
And  the  court  further  said  that  in  that  case 
it  was  unnecessary  to  invoice  the  power  to 
regulate  commerce  in  order  to  find  authority 
for  the  law  in  question,  thereby  practically 
discrediting  wliat  was  said  in  the  opinion 
in  the  Lord  Case  as  to  what  constitutes  com- 
merce vrlth  a  foreign  nation.  With  all  due 
respect  to  the  learned  author  of  the  opinion 
in  the  Lord  Case,  we  must  confess  that  we 
are  nnable  to  follow  his  reasoning  upon  this 
question.  Substantially  he  says:  The  vessel 
there  involved,  traveling  between  two  ports 
in  this  state,  "was  navigating  among  the 
vessels  of  other  nations";  that,  whUe  she 
was  not  trading  with  them,  she  was  "navigat- 
ing with  them,"  and  consequently  "with  them 
was  engaged  In  commerce" ;  if  in  her  navi- 
gation she  infilcted  a  wrong  on  another  coun- 
try, the  United  States,  and  not  the  state  of 
California,  must  answer  for  what  was  done; 
"in  every  just  sense,  therefore,  she  was, 
wliile  on  the  ocean,  engaged  in  commerce 
with  foreign  nations."  The  conclusion  on 
this  point  appears  to  ns  to  be  without  any 
support  in  the  reasoning.  The  conclusion 
that  the  limited  liability  law  was  applica- 
ble was  undoubtedly  correct  for  the  reason 
stated  in  the  later  case  of  Lehigh  Valley  R 
R.  Co.  V.  Pennsylvania,  supra,  but,  in  view 
of  what  is  said  in  the  latter  case  as  to  the 
true  ground  of  decision  in  the  Lord  Case,  we 
do  not  feel  bound  to  follow  the  views  express- 
ed in  the  Lord  Case  as  to  what  constitutes 
commerce  with  foreign  nations. 

The  Circuit  Court  case  to  which  we  have 
referred  Is  Padflc  Coast  S.  S.  Co.  v.  Board  of 
R.  B.  Commissioners  (C.  O.)  18  Fed.  10. 
Tills  case  was  decided  prior  to  the  decision 


of  tbe  Supreme  Court  in  Lehigh  Valley,  etc., 
Co.  V.  Pennsylvania,  supra,  and  appears  to 
have  been  based  upon  what  was  said  in  the 
Lord  Case. 

Hanley  v.  Kansas  City  Southern  Railway 
Co.,  187  U.  S.  617.  23  Sup.  Ct.  214,  47  L.  Ed. 
333,  was  a  case  Involving  the  right  of  the 
Railroad  Commission  of  Arkansas  to  fix  and 
enforce  rates  for  traffic  moving  from  one  point 
in  Arkansas  to  another  point  in  the  same  state, 
where  the  shipments  passed  for  a  distance  of 
64  miles  through  the  "Indian  Territory," 
which  was  held  to  come  within  the  meaning 
of  the  word  "states"  in  the  clause  "among 
the  several  states"  in  section  8  of  article  1 
of  the  Constitution.  It  was  held  that  the 
exercise  of  any  such  right  would  be  an  at- 
tempted regulation  of  commerce  "among  the 
several  states,"  a  matter  witiiin  the  exclu- 
sive province  of  Congress  under  the  express 
language  of  the  constitutional  provision.  It 
will  be  observed  that  this  case  involved  in 
part  the  transportation  of  goods  and  persons 
over  the  territory  of  wliat  was  held  to  be 
another  state,  somettilng  coming  within  the 
broad  definition  of  the  term  "commerce"  giv- 
en in  one  or  two  of  the  decisions,  and  which 
might  fairly  be  held  to  be  commerce  "among 
the  several  states."  But  we  are  at  a  loss  to 
see  the  applicability  of  tills  decision  to  the 
facte  in  the  case  at  bar,  where  the  only  pro- 
hibition we  have  to  meet  is  that  relating  to 
"commerce  with  foreign  nations."  Bearing 
in  mind  that  the  high  seas  belong  to  no  na- 
tion, constituting  simply  the  common  high- 
way of  all  nations,  it  seems  to  us  that  the 
decision  is  in  no  way  applicable.  What  may 
be  claimed  to  have  been  said  in  tbe  Hanley 
Case  as  to  the  right  of  a  state  to  regulate 
commerce  being  limited  to  commerce  within 
the  state,  or  strictly  domestic  commerce, 
must  be  taken  in  the  light  of  the  facte  of 
ttiat  case,  which  shows  an  attempt  to  regu- 
late commerce  in  another  state  A  state,  of 
course,  lias  no  i)ower  to  regulate  commerce 
among  the  several  states  or  with  a  foreign 
nation.  But  It  has  all  powers  in  regard  to 
commerce  that  have  not  been  delegated  to 
Congress. 

In  the  Abby  Dodge  v.  United  States,  223 
U.  8.  166,  82  Sup.  Ct  310,  56  L.  Ed.  390,  it 
was  declared  that  a  vessel  engaged  in  gather- 
ing sponges  on  the  high  seas  and  without 
the  Umite  of  any  state,  and  transporting  the 
same  to  the  United  States,  is  engaged  in  for- 
eign commerce,  and  is  therefore  amenable  to 
tbe  regulative  power  of  Congress  upon  that 
subject,  Indnding  the  power  to  forbid  mer- 
diandise  carried  in  such  commerce  from  en- 
tering the  United  States.  It  appears  reason- 
able enough  to  conclude  that  in  taking  spong- 
es from  the  high  seas  and  without  the  Umite 
of  any  state,  and  transporting  them  to  the 
United  States,  the  vessel  was  engaged  in 
"foreign,"  as  distinguished  from  strictly  "do- 
mestic," commerce.  The  court  did  not  ex- 
pressly hold  that  the  vessel  was  engaged  in 
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commerce  wltb  foreign  nations,  bot,  bolding 
that  it  was  engaged  In  "foreign  commerce," 
declared  that  "the  practices  from  the  begin- 
ning, sanctioned  by  the  decisions  of  this 
conrt,  establish  that  Congress  by  an  exertion 
of  its  power  to  regulate  foreign  commerce 
has  the  authority  to  forbid  merchandise  car- 
ried in  such  commerce  from  entering  the 
United  States,"  citing  Battfield  v.  Stranahan, 
192  U.  S.  470,  492-493,  24  Sup.  Ot  349,  48 
L.  Ed.  625. 

The  case  of  Cowden  t.  Steamship  Co.,  94 
Cal.  470,  29  Pac.  873,  18  L.  B.  A.  221,  28  Am. 
St.  Rep.  142,  inrolTed  a  matter  of  maritime 
contract.  There  is  no  other  case  cited  requir- 
ing notice. 

In  no  case  cited  except  the  Lord  Case  is 
it  expressly  declared  that  such  commerce  as 
is  here  Involved  Is  "commerce  with  foreign 
nations."  In  no  decision  of  the  United  States 
Supreme  Court  has  It  been  squarely  decided 
that  a  state  may  not  regulate  charges  for 
transportation  under  such  circumstances  as 
exist  here.  Of  course  the  position  of  learned 
counsel  for  petitioner  is  that  the  decisions 
dted  establish  the  proposition  tliat  the  mere 
transportation  of  passengers  and  freight  con- 
stitutes commerce,  and  that,  in  so  far  as  such 
transportation  Is  over  the  territory  of  an- 
other state,  it  is  Interstate  commerce,  and,  in 
so  far  as  it  is  over  the  territory  of  another 
nation,  it  is  commerce  with  that  nation.  All 
this  may  be  here  assumed  to  be  true.  But 
here  the  transportation  Is  not  over  the  ter^ 
ritory  of  any  other  state  or  any  foreign  na- 
tion, but  over  the  high  sea,  constituting  the 
common  Iilghway  of  the  people  of  all  na- 
tions. It  does  seem  to  us  that  under  such 
circumstances,  whether  the  mere  transporta- 
tion over  the  high  seas  be  deemed  commerce 
or  not,  it  is  not  in  Itself  commerce  vrith  for- 
eign nations,  and  that  some  other  element, 
such  as  transportation  to  a  foreign  port,  or 
delivery  of  the  goods  to  a  foreign  vessel,  etc., 
would  be  essential  to  make  it  commerce  vrlth 
foreign  nations.  We  are  unable  to  see  that 
all  transportation  over  waters  outside  of  the 
territorial  limits  of  a  state  is  necessarily 
commerce  with  foreign  nations.  In  our  Judg- 
ment it  may  or  may  not  be  such,  depending 
on  other  facts,  and  we  think  that  the  facts 
in  the  case  at  bar  are  not  such  as  to  make  it 
such  commerce.  We  realize  that,  in  view  of 
certain  expressions  in  some  of  the  decisions, 
the  question  is  not  entirely  free  from  doubt, 
however  plain  it  may  appear  to  us  as  an 
original  proposition.  If  we  are  in  error  in  our 
conclusion  as  to  the  effect  of  the  decisions  of 
the  Supreme  Court  of  the  United  States  in 
this  matter,  it  will  be  a  simple  matter  for 
petitioner  to  obtain  redress  in  the  federal 
courts. 

The  order  of  the  Railroad  Commission  is 
afBrmed. 

We  concur:  SHAW,  J.;  LORIGAN,  J.; 
HENSHAW,  J.;   MELVIN,  J. 


ST.  LOUIS  *  S.  F.  H.  CO.  t.  LONG. 
(Sapreme  Court  of  Oklahoma.    Jan.  13,  1914.) 

(Byllahut  ty  the  Court.) 

1.  PLEAniNo   (S  236*)— Ahsndiiknt-Discki- 

TION— DkATH    of    BAILBOAD    EltPLOTt. 

Where  allowance  of  filing  of  amended  peti- 
tion Immediately  before  trial  and  of  insertion 
of  additional  allegation  amending  feature  in 
description  of  accident  resulting  in  death  for 
which  damages  are  claimed  to  oonform  to  facti 
proved  do  not  change  substantially  pUintitrg 
claim,  and  it  does  not  appear  any  right  of  de- 
fendant was  thereby  prejudiced,  it  was  in  the 
sound  discretion  of  the  conrt  to  permit  same. 

[Ed.    Note. — For   other   cases,   see   Pleading, 
Cent  Dig.  8{  <X)1,  «0S;    Dec.  Dig.  8  236.*] 

2.  CONTINnANCK  (8  29*) — GBOITNDS— SUSFBISS 

— DisoBimoH. 

Where  attorney  for  plalntitr,  in  question- 
ing jurors  as  to  causes  for  challengej  makes 
statement  erroneously  construed  as  disclosing 
ground  for  removal  of  case  to  federal  conrt  in 
conflict  with  allegation  in  petition,  wherenpon 
attorney  for  defendant  claims  surprise,  asks 
leave  to  withdraw  announcement  of  ready  for 
trial  and  answer  on  file  and  for  continuance  of 
case  for  purpose  of  time  in  which  to  file  peti- 
tion and  bond  for  such  removal,  whereupon  at- 
torney for  plaintiff  disclaims  intent  to  state  and 
expressly  denied  existence  of  such  ground,  and 
the  undisputed  evidence  showed  that  no  such 
ground  existed,  there  was  no  error  in  denying 
such  leave  and  continuance. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  S  95 ;    Dec.  Dig.  §  29.*] 

3.  Tbial  (8  08*)— Reopening  Case— Discre- 
tion. 

Where,  after  both  parties  have  rested, 
plaintiff  is  iiermitted,  over  oral  objection  and 
statement  by  defendant  that  she  luid  already 
announced  that  her  case  was  closed  (which  rec- 
ord does  not  show),  that  defendant's  witnesses 
have  been  excused  and  have  left  town  (which 
is  denied  by  plaintiff  and  not  supported  by  af- 
fidavit or  other  proof),  and  that  amendment  al- 
lowed did  not  conform  to  the  proof  already  in- 
troduced (which  is  not  entirely  correct),  to  in- 
troduce evidence  relating  to  whether  space  in 
which  her  decedent's  foot  was  caught  should 
have  been  blocked  by  defendant,  and  where  no 
prejudice  of  right  or  abuse  of  discretion  in  do- 
ing so  appears,  there  is  not  reversible  error. 

[Ed.  Note.— For  other  case?,  see  Trial,  Cent 
Dig.  Si  158-103;    Dec.  Dig.  8  68.*] 

4.  Appeal  and  Erbob  (g  1052*)  —  Hakkuss 
Ebrob— Evidence— Diaorau. 

The  unnecessary  permitting  of  diagram  on 
floor  in  view  of  jury  and  its  use,  by  reference 
thereto,  in  questions  to  and  answers  by  wit- 
nesses, is,  at  least,  not  to  be  commended;  but 
where  only  few  questions  and  answers  relate 
Uiereto,  and  the  court  then  expresses  disapproval, 
to  which  deference  is  shown  by  desisting  from 
such  references,  and  the  party  objecting  thereaft- 
er causes  witness  to  make  and  puts  into  record  a 
diagram  like  the  one  on  the  floor,  and  also  later 

?uts  into  record  a  more  elaborate  diagram  includ- 
ng  the  same  features  as  the  one  on  the  floor,  the 
error  will  not  require  reversal  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Er^ 
ror,  Cent  Dig.  §§  4171-4177 ;  Dec.  Dig.  %  1052.»] 

5.  Master  and  Servant  (IS  288,  289*)— Nbo- 

LIOENCE  (|  136»)  —  CONTBIBTTTOBT  NBQU- 
GKNCE  —  ASSUMPTION  OF  RISK  —  QUESTION 
FOB  JUBT. 

Const  art  23,  8  6  (section  355,  Williams' 
Const),  of  Oklahoma,  is  not  merely  declaratory 
of  the  common  law,  but  requires  that  the  de- 
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fense  of  contribatory  negligence  and  of  asaump- 
tion  of  risk,  as  questions  of  fact,  in  all  cases 
whatsoever,  shall,  at  all  times,  be  left  to  the 
jury;  and  the  finding  of  the  jury  upon  these 
defenses  is  conclnsiTe  upon  the  courts. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i|  106&-1090,  1002-1132; 
Dec  Dig.  SS  288,  289  ;•  Negligence,  Cent  Dig. 
§8  277-353;   Dec.  Dig.  J  136.*] 

6.  Tbial    (5    268*)  —  CoNTKiBUTOBT    Nkgu- 

GENCE— HBFUBAL  OF  IN8TBUCTI0N8. 

It  is  not  error  to  refuse  requested  inatroc- 
tlons  going  beyond  bare  definition,  as  to  the 
defenses  of  contributory  negligence  or  assump- 
tion of  risk,  though  they  correctly  state  the 
law  in  other  respects,  if  the  jury  are  not  in- 
structed and  the  party  presenting  same  does 
not  request  instruction  to  effect  that  "the  de- 
fense of  contributory  negligence  or  of  assump- 
tion of  risk,  in  all  cases  whatsoever,  shall  be  a 
question  of  fact,  and  shall,  at  all  times,  be  left 
to  the  jury." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  662,  673;    Dec.  Dig.  f  268.*] 

7.  Tmal  (8  280*)— Reitjsai.  of  Instbuotionb 

COVEBED— NeGLIOKNCB— "OBDINART      CABK" 

— "Obdinabt  Negligence"— "CoNTBiBtTTO- 

KT    NBOI.IOENCE." 

Where  the  court  defines  "ordinary  care"  as 
'*anch  care  as  a  person  of  ordinal^  prudence 
would  exercise  about  bis  own  affairs  of  ordi- 
nary importance"  and  the  want  of  same  as 
"ordinary  negligence,"  and  further  instructs 
that  "contributory  negligence,  as  used  in  these 
instructions,  is  such  an  act  or  omission  on  the 
part  of  plaintiff's  decedent  which  amounts  to 
a  want  of  ordinary  care  on  his  part  and  which, 
concurring  or  co-operating  with  the  negligent 
act  of  the  defendant,  is  the  proximate  cause  or 
occasion  of  the  act  complained  of,"  it  is  not 
reversible  error  for  the  court  to  refuse  to  give 
a  differently  worded  instruction  substantially 
to  the  same  effect  nor  another  that  merely 
emphasizes  and  illustrates  the  rule  given  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  651-650;    Dec.  Dig.  8  2(i0.* 

For  other  definitions,  see  Words  and  Phrases, 
yol.  6,  pp.  5029-5042;  vol.  8,  pp.  7730,  7740; 
vol.  6,  pp.  6047,  5048;  vol.  8.  p.  7740;  vol. 
2,  pp.  154(^1547;   voL  8,  p.  7617.] 

8.  TBIAL  (8  262»)— IHJTJBT  TO  Raiiaoad  Bk- 
PLOT*  —  RxFuaAi.    or    Inbtbuotion  —  Bvi- 

DENCB. 

Where  uncontradicted  evidence  shows  safe- 
ty would  result  from  blocking  dangerous  open 
space  between  guard  rail  and  main  line  rail  in 
yard_  of  railway  company  used  in  switching  cars 
at  night,  and  that,  besides  defendant,  which  did 
not,  two  of  three  other  roads  for  which  the  only 
witness  on  this  point  had  worked  used  the 
blocking  system  which  it  does  not  appear  in- 
trodnces  any  new  danger,  it  was  not  error  to 
refuse  to  instruct  "that  the  mere  fact  that  de- 
fendant did  not  block  the  frogs,  guard  rails,  and 
angles  between  the  side  track  and  the  rail  of 
its  main  track  will  not  warrant  you  in  finding 
that  the  defendant  was  negligent,  and  such 
omission  on  the  part  of  the  defendant  does  not 
amount  to  negligence  as  a  matter  of  law." 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.   88  505,  596-612;    Dec.  Dig.  8  252.  •] 

9.  Death  (8  00*)— Damages  Recovebable. 

Where  plaintiff  wife  was  nearly  24  years 
old,  the  child  for  whom  she  also  sued  was  2 
years  old,  and  her  decedent  husband  was  30 
years  old,  sober  and  healthy,  and  where  dece- 
dent had  earned  as  high  as  $160  per  month 
while  working  for  another  railroad  company, 
and,  within  the  20  or  21  months  during  which 
be  worked  for  defendant,  had  commenced  work 


at  ISO  and  thereafter  ^t  |120  per  month  until 
about  15  days  Ijefore  his  death,  but  during  these 
days  worked  abont  an  honr  less  time  each  day 
and  got  a  little  less  salary,  and  where  he  was  af- 
fectionatie  to  his  family  and  usually  turned  his 
earnings  over  to  plaintiff,  who  iiaid  bills  and 
deposited  balance  in  bank,  and  he  did  not  spend 
money  foolishly,  although  only  about  $200  was 
in  bank  at  time  of  his  death  and  plaintiff's 
account  of  his  use  of  his  earnings  is  not  en- 
tirely satisfactory,  it  cannot  be  said  a  verdict 
for  $15,000  damages  by  reason  of  his  death  from 
negligence  of  defendant  is  excessive  andsappar- 
ently  given  because  of  passion  or  prejudice. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  88  125-130;    Dec.  Dig.  8  99.*] 

(Additional  Syllalut  ly  Editorial  Staff.) 

10.  Masteb  and  Skbvant  (8  203*)— "Assump- 
tion of  Bisk." 

"Assumption  of  risk"  is  a  term  of  the  con- 
tract of  employment,  express  or  implied  from 
the  circumstances  of  the  employment  by  which 
the  servant  agrees  that  dangers  of  injury  obvi- 
ously incident  to  the  discbarge  of  the  servant's 
duty  shall  be  at  the  servant's  risk.  Citing 
Words  4ind  Phrases,  vol.  1,  p.  589.  See,  also, 
vol.  8,  pp.  7584,  7585.] 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  538-543;  Dec.  Dig.  8 
203.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Marshall  Coun- 
ty; James  R.  Armstrong,  Judge. 

Action  by  Mabel  V.  Long  against  the  St. 
Louis  &  San  Francisco  Railroad  Company,  a 
corporation.  Judgment  for  plaintifF,  and  de- 
fendant brings  error.    Affirmed. 

W.  F,  Brans,  of  St  Louis,  Mo.,  and  R.  A. 
Klelnschmldt  and  J.  H.  Grant,  both  of  Okla- 
homa City,  for  plaintiff  in  error.  Wolfe^ 
Wood  &  Haven,  of  Sherman,  Tex.,  and  Hardy 
&  Franklin,  of  Madlll,  for  defendant  In  er- 
ror. 

THACKER,  C.  In  this  opinion  plaintiff  In 
error  will  be  designated  as  defendant  and  de- 
fendant In  error  as  plaintiff,  In  accord  with 
their  respective  titles  In  the  trial  court 

On  March  15,  1909,  S.  H.  Long,  foreman  of 
defendant's  switch  engine  crew,  was  killed 
In  uncoupling  Its  moving  cars  In  Us  yards  at 
Francis,  Okl.;  and  on  June  10, 1909,  plaintiff, 
for  herself  and  minor  child,  Hazel  Long, 
these  being  wife  and  child  respectively  of 
said  S.  H.  Long,  commenced  this  action 
against  defendant  for  $35,000  as  alleged  dam- 
ages suffered  by  reason  of  alleged  negligence 
of  defendant,  as  master,  causing  the  death 
of  the  husband  and  father,  as  its  servant. 

The  defendant  assigns  error  In  that  the 
court  permitted  plaintiff  (first  spedflcatlon) 
"to  file  an  amended  petition  after  the  case 
had  been  called  for  trial"  (seventh  specifica- 
tion) "to  reopen  her  case  after  she  had  an- 
nounced that  she  rested,"  and  (eighth  specifi- 
cation) "to  amend  her  petition  after  both 
the  plaintiff  In  error  and  defendant  In  error 
had  rested  and  after  the  court  had  excused 
the  witnesses." 

On  the  same  day,  but  apparently  before  the 
case  was  called  for  trial,  plaintiff  was  per- 
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mitted  to  file,  over  objection  In  most  general 
terms,  an  amended  petition  allegbig  negli- 
gence in  the  failure  and  refusal  of  the  engi- 
neer in  charge  of  the  switch  engine  to  slow 
up  and  stop  in  obedience  to  a  signal  given 
by  plalntilTs  decedent  before  he  went  be- 
tween the  cars,  in  anticipation  that  snch  sig- 
nal would  be  obeyed,  to  make  the  uncoupling, 
and  In  thereafter  starting  "said  cars  back- 
ward at  a  very  dangerous  rate  of  speed," 
which  allegations  In  respect  to  signal  finds 
no  support  in  the  evidence,  unless  such  an 
inference  could  have  been  drawn  by  the  jury 
from  the  proven  facts  admissible  under  the 
original  as  well  as  the  amended  petition, 
which,  without  necessity  for  deciding,  we  may 
assume  for  the  purpose  of  this  opinion  conld 
not  have  been  done;  and,  although  the  two 
other  grounds  of  negligence  charged  In  the 
original  petition  were  repeated  In  somewhat 
changed  form  in  this  amended  petition.  It 
does  not  appear  that  any  other  material 
change  In  the  original  petition  was  made  by 
this  amendment  PlalntilTs  original  petition, 
as  well  as  this  amended  petition,  alleges  neg- 
ligence against  the  defendant  In  that  it  had 
permitted  the  frogs  and  angles  of  Its  rails  to 
remain  open  without  blocks,  and  had  per- 
mitted the  defective  condition  of  the  coupling 
equipment  In  the  car  her  decedent  was  at- 
tempting to  uncouple  at  the  time  of  the  ac- 
cident; and  that  from  these  causes  "bis 
foot  caught  in  a  frog  In  the  track,  or  In  an 
angle  formed  by  the  side  track  rail  approach- 
ing the  rail  of  the  main  line,  and  was  thrown 
down  and  run  over  by  said  cars  and  cruelly 
killed."  After  this  amended  petition  was 
filed,  defendant  refiled  its  amended  answer, 
plaintiff  filed  her  reply,  and  the  case  went 
to  trial  with  both  parties  apparently  ready. 

After  a  demurrer  to  the  evidence  Intro- 
duced by  plaintiff  had  been  overruled,  she 
asked  and  was  granted  permission  to  with- 
draw her  announcement  of  rest,  defendant 
thereupon  excepted,  plaintiff  thereupon  stat- 
ed a  desire  to  prove  that  other  railroads  In 
the  vicinity  of  the  accident  protected  users 
of  their  yards  by  blocking  frogs  as  the  pur- 
pose for  which  she  desired  to  withdraw  such 
announcement,  the  defendant  then  objected, 
and  the  court  then  repeated  the  permission 
already  given;  but  the  plaintiff  thereupon 
announced:  "Well,  we  will  stand  on  the  rec- 
ord as  it  is." 

[1]  After  Iwth  parties  had  rested  In  the 
taking  of  evidence,  plaintiff  asked  and  was 
permitted  to  reopen  the  case  and  amend  her 
petition  to  conform  to  the  proof  by  insert- 
ing the  following  additional  words:  "That 
deceased  caught  his  foot  between  the  guard 
rail  and  the  main  line  and  was  thereby  run 
over  and  kUled." 

It  does  not  appear  wherein  the  allegation  of 
negligence  In  the  conduct  of  the  engineer  In 
charge  of  the  switch  engine  in  disregarding 
any  signal  found  defendant  unprepared  to 
meet  it,  even  If  there  had  been  evidence  in 
support  of  that  allegation,  nor  wherein  the 


defendant  might  have  been  better  pr^wred 
at  any  future  time,  nor  wherein  tlie  allow- 
ance of  the  amendment  made  any  occasion 
for  the  imposition  of  any  onerous  term  as  a 
condition  thereof,  nor  wherein  the  amend- 
ment by  Insertion  of  the  words  last  above 
quoted  is  subject  to  any  objection  urged 
against  It  by  defendant;  the  objection  being 
In  general  and  not  specific  terms,  and  the 
trial  being  free  from  any  developments  show- 
ing any  wrong  done  defendant  in  this  regard. 

Neither  of  the  amendments  changed  sub- 
stantially the  claim  of  the  plaintiff.  It  does 
not  appear  that  they  operated  to  the  pr^- 
udlce  of  the  rights  of  the  defendant,  and 
it  was  in  the  sound  discretion  of  the  trial 
court  to  permit  each  of  them. 

We  are  unable  to  find  any  reversible  error 
In  the  action  of  the  trial  court  complained 
of  In  either  or  all  of  the  three  assignments 
of  error  above  mentioned.  Gomp.  Laws  1909, 
;  5679,  Rev.  Laws  Ann.  1910,  }  4790;  Caty  of 
Shawnee  et  al.  v.  Slankard,  29  OkL  133.  U6 
Pac.  803;  Herron  v.  M.  Rnmley,  29  OkL  317, 
116  Pac.  052;  Z.  O.  Port  Produce  Oo.  v. 
Southwestern  Oraln  &  Produce  Co.,  26  OkL 
13,  108  Pac.  386 ;  Lookabaugh  v.  Bowmaker, 
21  Okl.  489,  96  Pac.  651 ;  Comp.  Laws  1909, 
88  6673,  6674  and  5675;  Blnlon  v.  Lyle,  2S 
OkL  430,  114  Pac.  618;  St  L.,  I.  M.  &  S. 
Ry.  V.  Hardwlck  et  aL,  28  OkL  577, 118  Pac. 
471 ;  Chas.  T.  Derr  Const  Co.  v.  Gelmth,  29 
OkL  538,  120  Pac.  263 ;  Coley  v.  Johnson,  32 
Okl.  102,  121  Pac  271;  Merchants  4  Plant- 
ers* Ins.  Go.  V.  Crane,  128  Pac.  260;  Gross 
Const  Co.  V.  Hales,  129  Pac.  28 ;  Booker  ay>- 
bacco  Co.  V.  Walker,  131  Pac.  537. 

[2]  The  defendant  further  assigns  error  in 
that  the  court  refused  (specification  2)  "to 
grant  the  defendant  a  continuance  and"  leave 
"to  withdraw  Its  amended  answer,  which 
had  be^i  filed  under  a  misapprehension  of 
fttcts,  and  for  the  further  reason  that  counsel 
had  overlooked  new  issues  that  had  been  rais- 
ed in  defendant  In  error's  amended  petition 
which  plalntlfC  in  error  was  not  prepared  to 
meet" 

It  does  not  appear  that  any  new  Issue  oth- 
er than  above  stated  was  raised  by  any 
amendment  of  plaintiff's  petition ;  and  this 
assignment  of  error  appears  to  be  entirely 
without  merit,  inasmuch  as  no  "misappre- 
hension of  facts"  of  which  defendant  could 
complain  is  specified  in  the  briefs  or  appears 
in  the  record;  it  does  not  appear  wherein 
defendant  was  surprised  or  unprepared,  or 
how  it  might  by  a  continuance  have  been 
better  prepared  to  meet  any  new  issue  rais- 
ed ;  nor  Is  there  any  specification  of  new  is- 
sue overlooked  or  sufficient  explanation  givea 
throwing  any  light  upon  why  counsel  over- 
looked the  same.  It  appears  that  request  for 
leave  to  withdraw  the  answer  from  the  files 
was  merely  an  Incident  of  defendant's  re- 
quest for  a  continuance,  and  had  for  Its  pur- 
pose the  same  purpose  for  which  the  con- 
tinuance was  asked,  1.  e.,  to  give  defendant 
time  to  prepare  and  file  a  petition  and  bond 
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for  removal  of  fhe  case  to  the  proper  federal 
conrt,  and  this  asatgnment  of  error  appears 
to  relate  to  no  other  purpose  whatever ;  but 
the  record  does  not  disclose  any  fact  justi- 
fying snch  purpose.  No  further  ground  for 
such  removal  appears,  although,  In  the  exam- 
ination of  the  jurors  as  to  their  quallflca- 
tlona,  counsel  for  the  plaintiff  stated  that 
she  "is  at  the  present  time  at  Strlngtown, 
OkL ;"  and  thereupon  defendant's  counsel 
asked  leave  to  withdraw  Its  announcement  of 
ready  for  trial  on  the  ground  that  the  plead- 
ings (evidently  referring  to  said  amended 
petition)  and  statement  (evidently  referring 
to  the  statement  just  quoted)  of  counsel  for 
the  plaintiff  had  taken  counsel  for  defendant 
by  surprise,  In  that  it  appeared  to  him  In  the 
light  of  that  statement  that  plaintiff  was 
at  that  time  a  re^dent  of  Oklahoma,  which, 
if  true,  mlg^t  have  afforded  ground  for  such 
removal.  On  this  ground,  and  for  the  pur- 
pose of  filing  a  petition  and  bond  for  re- 
moval from  the  state  to  the  federal  court, 
counsel  for  the  defendant  asked  a  continu- 
ance of  the  case.  Counsel  for  the  plaintiff 
(erroneously,  as  It  appears,  assuming  he  had 
stated  she  was  a  resident  of  Oklahoma) 
thereupon  stated  that  his  statement  that 
plaintiff  resided  at  Strlngtown,  Okl.,  was  In- 
advertent; that  he  did  not  Intend  to  change 
ber  place  of  residence;  and  that  he  meant 
to  state  she  was  visiting  her  brother  at 
Strlngtown,  and  that  he  withdrew  his  for- 
mer statement  The  court  stated  that,  If  it 
should  develop  that  plaintiff  was  a  resident 
of  Oklahoma,  the  verdict  should  be  set  aside. 
Thereupon  defendant  added  to  its  motion  by 
asking  leave  to  withdraw  its  amended  an- 
swer for  the  reason  that  the  same  was  filed 
under  the  misapprehension  that  plaintiff  was 
a  resident  of  the  state  of  Texas.  Whereupon 
the  court  stated  that  tf  it  should  develop  on 
the  trial  that  plaintiff  was  really  a  resident 
of  Okahoma,  that  defendant  shonld  have  the 
right  to  file  a  petition  for  removal ;  but  that, 
as  counsel  for  plaintiff  had  declared  his  re- 
mark in  this  regard  was  Inadvertent,  and 
that  he  only  Intended  to  state  she  was  visits 
log  in  Oklahoma,  and  there  was  no  evidence 
before  the  court  as  to  her  residence,  defend- 
ant's motion  would  at  that  time  be  denied,  to 
which  defendant  excepted.  The  uncontra- 
dicted evidence  of  the  plaintiff  was  that  she 
resided  (as  alleged  in  both  her  original  and 
amended  petitions)  in  the  state  of  Texas 
and  owned  her  home  at  Denlson,  Tex.,  and 
had  so  resided  all  her  life,  except  from  about 
February  17,  1908,  until  some  time  in  March, 
1909,  during  which  excepted  time  she  lived 
at  Frauds,  Okl.;  and  the  request  for  con- 
tinuance was  not  renewed.  "The  granting 
or  refusing  of  a  continuance  is  within  the 
sound  judicial  discretion  of  the  trial  court; 
and,  unless  it  appears  that  there  was  an 
abuse  of  such  discretion,  the  order  of  the 
trial  court  in  such  matters  will  not  be  dis- 
turbed by   the  Supreme  Court  on  appeaL" 


Eelley  et  aL  v.  Wood,  32  OkL  104,  120  Pac 
1110,  and  cases  there  dted.  "Surprise  at 
the  trial  is  not  sufficient  ground  for  a  con- 
tinuance, unless  the  surprise  is  such  as  can- 
not be  obviated  by  the  exercise  of  ordinary 
care  and  due  diligence  on  the  part  of  the 
party  asking  for  the  continuance."  M.  K.  & 
T.  By.  Co.  V.  Horton,  28  Okl.  816,  119  Pac. 
233. 

[3]  Defendant  further  assigns  error  in 
that  the  court  permitted  plaintiff  (ninth 
specification)  "to  reopen  her  case  and  In- 
troduce further  evidence  after  same  had 
been  closed  and  after  the  conrt  had  excused 
the  witnesses."  Plaintiff  asked  and  was 
granted  leave  to  reopen  the  case  for  the  pur- 
pose of  "offering  additional  proof  in  connec- 
tion with  her  last  aforesaid  application  to 
amend  her  petition  after  both  parties  had 
rested ;  and  defendant  objected  to  the  same 
as  follows:  "To  which  application  of  the 
plaintiff  defendant  objects  for  the  reason 
that  the  plaintiff  has  already  announced  that 
his  case  was  closed  and  some  of  the  defend- 
ant's witnesses  have  been  excused  and  have 
left  town,  and  for  the  further  reason  that 
said  amendment  does  not  conform  to  the 
proof  already  introduced,  and  the  purpose 
of  the  same  Is  to  Introduce  new  evidence 
changing  the  Issues  and  making  the  issues 
other  than  that  raised  by  the  original  plead- 
ing;" but  it  does  not  appear  that  plaintiff 
consented  nor  who  excused  these  witnesses. 
Plaintiff  stated  in  answer  to  this  objection 
that  no  train  or  witness  had  left  and  no 
witness  had  any  way  to  leave,  to  which  de- 
fendant did  not  reply;  and  no  proof  was 
offlered  upon  the  issue  thus  made  by  state- 
ment of  counsel.  The  amendment  of  the 
petition  was  made,  as  hereinbefore  stated, 
and  immediately  after  this  plaintiff  recalled 
the  witness,  Martin  J.  De  Long,  and,  without 
further  objection,  introduced  additional  testi- 
mony relating  to  the  blocking  of  frogs  and 
angles  by  railroad  companies.  The  case  of 
Harris  v.  Palmer,  25  OkL  770,  108  Pac  385, 
is  In  point  here.  In  the  opinion  in  that  case 
the  case  of  West  v.  Cameron,  39  Kan.  736, 18 
Pac.  894,  is  quoted  with  apparent  approval 
as  follows:  "In  the  case  of  West  v.  Camer- 
on, supra,  the  Supreme  Court  of  Kansas  on 
this  proposition  said  :  'The  opening  of  a  case 
for  the  purpose  of  receiylng  further  evidence, 
after  the  case  has  been  tried,  but  before  any 
decision  has  been  rendered  therein,  and 
the  continuance  of  the  case  for  such  evi- 
dence^ and  the  receiving  of  the  same  are  all 
within  the  judicial  discretion  of  the  court 
*  *  *  "*  In  the  state  of  the  record  above 
dlsdosed  it  does  not  appear  that  there  was 
either  prejudice  or  abuse  of  discretion  in 
the  action  of  the  court  in  permitting  the  re- 
opening of  the  case  and  the  introduction 
of  this  additional  testimony  without  objec- 
tion other  than  above  stated. 

The  defendant  further  assigns  error  in  that 
the  court  permitted  (tenth  specification)  "In- 
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competent.  Irrelevant,  and  Immaterial  testi- 
mony offered  by  defendant  In  error  and  ob- 
jected to  by  plaintiff  In  error,"  and  excluded 
(eleventh  specification)  "competent  and  rele- 
vant testimony  offered  by  plaintiff  In  error" ; 
but  the  brief  does  not  joint  out  what  testi- 
mony offered  by  defendant  was  excluded. 

[4]  It  Is  contended  that  the  court  erred  In 
permitting  the  witness  De  Long,  over  objec- 
tion and  exception  by  the  defendant,  to  draw 
a  diagram  on  the  floor,  from  which  he  after- 
wards, without  objection  at  the  time,  testified 
by  designating  thereon  the  "station,"  the 
"shanty,"  where  plaintiff's  decedent  was 
killed,  and  the  guard  rail,  between  which 
and  the  main  line  rail  he  had  been  mashed 
by  the  wheels  of  the  train.  After  answer  to 
the  fourth  question  referring  to  the  plat  on 
the  fioor,  the  defendant  moved  to  strike  this 
testimony  out  as  Incompetent,  irrelevant,  and 
immaterial,  "the  witness  having  made  Indica- 
tions on  the  floor,  that  cannot  be  shown  In 
the  record,"  to  which  the  court  made  no  Im- 
mediate response;  but  counsel  for  plaintiff 
responded  by  stating  to  the  stenographer 
that:  "The  point  indicated  by  the  witness 
•  ••  is  the  point  where  the  side  track 
that  runs  on  the  west  side  of  the  main  line 
Joins  the  main  line  on  the  east  rail  of  the 
main  line;"  to  which  statement  defendant 
objected;  and  in  response  to  this  objection 
the  court  said:  "Yes,  let  the  witness  state 
that,  I  think  It  would  be  better ;"  whereupon 
counsel  for  defendant  stated:  "That  is  the 
objection  I  have  to  the  whole  proposition  on 
the  floor — It  don't  go  Into  the  record;  refer- 
ence of  the  witness  to  the  different  points  on 
the  diagram  on  the  floor  will  be  unintelligible 
on  the  record ;"  to  which  the  court  respond- 
ed: "It  will  unless  he  Is  careful."  The  rec- 
ord does  not  disclose  any  exception  taken  by 
defendant  to  either  the  action  or  Inaction  of 
the  court  relating  to  this  matter  except  to  the 
drawing  of  the  diagram  on  the  floor  In  the 
first  Instance,  as  above  stated. 

After  a  few  further  questions,  without  ref- 
erence to  the  diagram  that  had  been  drawn 
on  the  floor,  counsel  for  plaintiff  said:  "I 
dont  know  whether  the  Jury  understand  or 
not;  the  gentleman  objects  to  my  using  the 
diagram ;  the  "main  thing  is  to  let  the  jury 
understand  (here  the  attorney  draws  diagram 
on  the  floor) — now,  say  the  straight  line 
there  indicates  the  one  side  of  the  angle  and 
this  curve  indicates  the  other  side  of  the 
angle  that  Joins  the  main  line;  you  say  the 
block  is  driven  in  the  angle;  if  I  understand 
you,  you  drive  the  blociv  in  so  as  to  close  up 
this  acute  angle  or  sharp  angle  where  this 
man's  foot  was  caught,  and  at  the  end  of  the 
block  the  rails  flare  apart  so  as  to  give  uo 
chance  for  t^^M|Ai|M^^ds  foot?"  Ob- 
jection ^^gji^^^^^^^^HbcSstive  st.ite- 

adlng  and 

;on  that 

floor, 

cord, 

caU- 


ed."  The  court  overruled  this  objection; 
and  thereupon  coimsel  for  plaintiff  asked  the 
witness,  who  had  not  answered  the  question: 
"Can  you  answer  that,  the  effect  of  putting 
the  block  In  the  angle?"  Before  this  ques- 
tion was  answered,  the  oonrt  said:  "I  don't 
see  why  you  can't  ask  the  question  and  make 
it  clearly  IntelUgible  to  the  Jury  without  re- 
ferring to  the  diagram;"  to  which  counsel 
for  plaintiff  responded  by  saying  he  would 
try  to  do  so;  and  It  does  not  appear  that 
there  was  any  further  reference  by  him  to 
the  diagram  on  the  floor.  Later  defendant 
called  upon  this  same  witness  to  make  and, 
when  made,  put  into  the  record  a  diagram 
purporting  to  be  identical  with  the  one  drawn 
upon  the  floor ;  and,  in  addition  to  this,  later 
put  into  the  record  a  more  elaborate  diagram 
embracing,  among  others,  all  the  features  of 
the  one  purporting  to  be  Identical  with  the 
one  drawn  on  the  floor.  Hie  record  does  not 
disclose  that  there  was  any  difference  be- 
tween the  diagram  drawn  upon  the  floor  in 
respect  to  what  it  represented  and  those  that 
were  put  into  the  record;  but,  to  the  con- 
trary, all  the  diagrams  appear  identical  with 
respect  to  the  features  shown  by  the  one 
drawn  on  the  floor. 

The  court  should  not  perhaps  have  per- 
mitted the  unnecessary  drawing  of  the  dia- 
grams upon  the  fioor,  which  could  not  con- 
veniently be  made  part  of  the  record,  nor 
the  testimony  of  the  witness,  nor  the  state- 
ment of  counsel  with  reference  to  the  same 
over  the  objection  by  defendant — at  least, 
it  is  a  practice  not  to  be  commended.    See 
Rachmel  v.  Clark,  205  Pa.  314,  54  AU.  1027, 
62  L.  R.  A.  959;    State  v.  Cottrell,  56  Wash. 
543,  106  Pac.  179.    But  it  does  not  necessarily 
follow  that  this  was  reversible  error.     In 
Meek  V.  Daugherty,  21  Okl.  859,  97  Paa  557, 
it  is  held:    "The  admission  of  incompetent 
and  immaterial   evidence,   that   appears   to 
have  prejudiced  the  substantial  rights  of 
the  party  objecting  to  the  admission  thereof, 
is  reversible  error;"  but  can  it  be  said  that 
the  drawing  of  the  diagram  upon  the  floor 
and  the  testimony  and  statements  relating  to 
the  same  appear  to  have  prejudiced  any  sub- 
stantial rights  of  the  defendant?    We  think 
not 

Defendant  further  assigns  error  in  that  the 
court  (fourteenth  specification)  refused  "to 
give  to  the  Jury  instructions  requested  by 
the  defendant,"  and  refused  "to  give  each  of 
said  instructions  numbered  from  1  to  17,  both 
Inclusive,"  and  (fifteenth  speciflcatloD)  gave 
"the  jury  Instructions  numbered  1  to  15,  both 
inclusive,"  and  gave  "to  the  Jury  each  of 
said  instructions  over  the  objection  <>'  *''^ 
plaintiff  in  error" ;  but  urge  error  In  brier 
only  the  refusal  to  give  special  instructions 
numbered  1,  4,  6,  6,  7, 12,  16,  and  17  requeu- 
ed by  defendant;  and  the  8*^8  of  tne 
court's  instructions  numbered  2,  9,  «na 
only  are  urged  by  counsel  as  error. 

[8]   Each  and  aU  of  the  l°«tmctionfl^ 
fused  and  given  In  which  defendant  coatena» 
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tbere  was  revendble  error,  except  the  first 
and  edzteenth  Inetractlons  refused,  relate  to 
the  defenses  of  contributory  negligence  or  of 
assumption  of  risk. 

The  answer  of  defendant  consisted  of  a 
general  denial,  allegations  of  contributory 
negligence  by  plaintiff's  decedent,  and  the  al- 
legations of  assumption  of  risk  by  him. 

The  court  Instructed  the  Jury  on  the  issue 
of  contributory  negligence  as  follows: 

"(1)  Ordinary  care,  as  used  in  these  in- 
structions, Is  such  care  as  a  person  of  ordi- 
nary prudence  would  exercise  about  his  own 
affairs  of  ordinary  importance.  The  want 
of  ordinary  care  constitutes  ordinary  negli- 
gence. 

"(2)  Contributory  negligence,  as  used  in 
these  instructions,  is  such  an  act  or  omis- 
sion on  the  part  of  plaintiff's  decedent 
which  amounts  to  a  want  of  ordinary  care 
on-his  part,  and  which,  concurring  or  co-oper^ 
ating  with  the  negligent  act  of  the  defend- 
ant, is  the  proximate  cause  or  occasion  of  the 
injury  complained  of. 

"(3)  Tou  are  further  instructed  that,  if 
you  find  from  the  evidence  in  this  case  that 
the  plaintiff's  decedent  was  guilty  of  con- 
tributory negligence,  then  the  plaintiff  herein 
cannot  recover,  regardless  of  whether  defend- 
ant was  guilty  or  not  By  contributory  neg- 
ligence, as  already  explained,  is  meant  want 
of  ordinary  care  on  the  part  of  the  deceased 
which  in  some  degree  directly  caused  his  in- 
Jury,  and  without  which  the  injury  would 
not  have  occurred.  While  it  was  the  de- 
fendant's duty  to  provide  a  reasonably  safe 
place  for  the  deceased  to  work,  and  reason- 
ably safe  tools  and  appliances  with  which 
to  perform  his  work,  and  maintain  same  in 
such  condition,  it  was  also  the  duty  of  the 
deceased,  while  engaged  in  the  work  assign- 
ed to  him,  to  exercise  ordinary  care  for  his 
own  safety;  that  is,  such  care  as  a  reason- 
ably prudent  person  of  his  experience  and  un- 
derstanding would  exercise  under  the  same 
circumstances  and  conditions.  If  you  find 
from  the  evidence  that  he  did  not  exercise 
such  care,  and  was  injured  by  reason  thereof, 
plaintiff  cannot  recover  herein,  and  your 
verdict  should  be  for  the  defendant 

"(4)  In  determining  whether  or  not  plain- 
tiff's decedent  was  guilty  of  contributory 
negligence  in  causing  his  injury,  you  should 
take  into  consideration  aU  the  facts  and  cir- 
cumstances surrounding  him  at  the  time  he 
was  injured,  as  well  as  his  own  conduct  at 
and  Just  prior  to  the  accident,  his  age,  his 
intelligence  and  understanding,  the  length  of 
time  he  had  been  working  in  and  about  the 
defendant's  yards  at  Francis,  his  previous  ex- 
perience in  the  railroad  business,  and,  from 
all  the  circumstances  and  facts  surrounding 
the  deceased  at  the  time  of  his  injury  which 
have  been  introduced  in  evidence  before 
you,  say  in  your  judgment  whether  or  not  he 
was  guilty  of  contributory  negligence,  and, 
if,  in  your  opinion,  he  was  not,  then  the 


.plaintiff  herein  is  entitled  to  recover;  if,  on 
the  other  hand,  you  believe  that  his  own 
conduct  and  his  own  acts  in  some  manner 
and  in  some  degree  contributed  to  his  in- 
jury, then  plaintiff  would  not  be  entitled 
to  recover,  and  your  verdict  should  be  for  the 
defendant" 

On  the  issue  of  assumption  of  risk  the 
court  instructed  the  jury  as  follows : 

"(S)  The  said  S.  H,  Long,  when  he  entered 
the  service  of  the  defendant,  assumed  such 
risks  as  were  ordinarily  incident  to  the 
work  In  wliich  he  was  engaged,  but  he  did 
not  assume  any  risk  which  might  be  caused 
by  the  negligence  of  the  defendant;  if,  there- 
fore, you  believe  that  the  accident  which 
caused  the  death  of  the  said  Long  was  an  ac- 
cident which  could  not  reasonably  have  been 
anticipated  or  foreseen  and  thus  guarded 
against  by  the  exercise  of  ordinary  care  by 
the  defendant,  and  was  not  the  result  of  or- 
dinary n^ligence  on  the  part  of  the  defend- 
ant, its  ageuts  or  employes,  then,  in  that 
event,  the  injury  would  be  one  of  the  risks 
which  the  said  Long  assumed,  and  in  such 
case  it  would  be  your  duty  to  find  for  the 
defendant  If,  however,  you  find  that  the 
death  of  the  said  S.  H.  Long  was  occasioned 
by  the  failure  of  the  defendant  company  to 
exercise  ordinary  care  to  handle  its  cars,  to 
exercise  ordinary  care  for  the  safety  of  those 
working  in  the  yards,  then,  in  such  case, 
the  said  Long  would  not  be  held  to  have 
assumed  the  risk,  and,  if  the  said  Long  was 
in  his  proper  place  of  duty  and  was  not 
guilty  of  contributory  negligence  as  herein- 
before explained,  it  would  be  your  duty  to 
find  for  the  plalutifl." 

"(9)  If  you  believe  from  the  evidence  that 
the  said  angle  where  the  said  S.  H.  Long  got 
his  foot  caught  and  was  run  over  was  un- 
blocked, but  that  the  same  was  known  to  the 
said  S.  H.  Long,  and  that  the  dangers  aris- 
ing therefrom  were  so  open  and  apparent 
that  a  person  of  ordinary  prudence  would 
not  continue  to  work  without  the  same  being 
blocked,  then  you  will  find  that  S.  H.  Long 
assumed  the  risk  of  danger  arising  from  the 
unblocked  condition  of  said  angle,  and  in 
that  event  you  will  find  for  the  defendant 

"(10)  If  you  believe  from  the  evidmce  that 
the  coupling  apparatus  of  the  car  above  re- 
ferred to  was  defective,  and  if  you  believe 
from  the  evidence  that  the  said  S.  H.  Long 
knew  of  the  same,  or  by  the  use  of  ordinary 
care  in  the  performance  of  his  duties  could 
have  known  of  the  same,  before  he  under- 
took to  operate  it,  and  you  further  believe 
that  a  person  of  ordinary  prudence  after  be- 
coming acquainted  with  the  said  defects 
would  not  have  undertaken  to  uncouple  the 
cars  in  the  manner  that  8.  H.  Long  did, 
then  you  are  instructed  that  the  said  S.  H. 
Long  assumed  the  risk  of  being  injured  by 
uncoupling  the  same  in  the  manner  he  did, 
and,  if  you  so  believe,  you  will  find  for  the 
defendant" 
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"(11)  Yon  are  fartber  Instructed  that  as 
to  Bucb  dangers  as  are  patent  and  obvious 
to  a  person  of  ordinary  Intelligence  and  ex- 
perience and  that  are  known  to  the  employ^, 
or  that  ought  to  have  been  known  to  him  in 
the  ezendse  of  ordinary  care,  the  master  is 
under  no  obligation  to  warn  him  against 
them." 

Section  6,  art.  23  (section  35S,  WlUiams'), 
Constitution  of  Oklahoma  reads:  "The  de- 
fense of  contributory  negligence  or  of  as- 
sumption of  risk  shall,  in  all  cases  whatso- 
ever, be  a  question  of  fact,  and  shall,  at  all 
times,  be  left  to  the  Jury."  That  these  de- 
fenses in  aU  cases  are  questions  of  fact  and 
must  be  left  to  the  jury,  see,  also,  the  follow- 
ing cases :  Chicago,  R.  I.  &  P.  Ry.  v.  Beatty, 
27  OkL  844,  116  Paa  171;  Independent  Cot- 
ton Oil  Co.  ▼.  Beacham,  31  Okl.  384,  120  Fac. 
969;  Phoenix  Printiag  Co.  ▼.  Durham,  82 
OkL  675,  122  Pac  708,  88  L.  R.  A,  (N.  S.) 
1191;  Chicago,  R.  I.  &  P.  Ry.  C!o.  t.  Hill. 
129  Pac.  13,  43  I*  R.  A.  (N.  8.)  622;  Dewey 
Portland  Cement  Co.  v.  Blunt,  132  Pac.  659, 
not  yet  officially  reported. 

[S]  Neither  the  defense  of  contributory  neg- 
ligence nor  the  defense  of  assumption  of  risk 
can  arise,  of  course,  unless  the  defendant 
has  been  guilty  of  negligence  which,  but  for 
one  or  both  of  these  defenses,  would  render 
it  liable  for  damages  to  the  plaintiff.  Until 
then  there  is  nothing  against  which  to  make 
defense;  but,  if  there  be  evidence  from 
which  the  Jury  may  find  the  defendant  guilty 
of  such  negligence,  these  defenses,  if  they  ex- 
ist in  fact,  are  available  to  the  defendant 
The  section  of  the  Constitution  Just  quoted 
expressly  recognizes  these  defenses  as  they 
existed,  especially  in  their  aspects  as  ques- 
tions of  fact,  at  the  time  of  the  adoption  of 
the  Constitution,  although  we  express  no 
opinion  as  to  whether  statutory  change  could 
be  made;  but  it  is  quite  clear  from  the  lan- 
guage used  that  neither  of  them  nor  any 
question  found  in  the  evidence  or  want  of 
evidence  on  an  issue  made  by  pleading  ei- 
ther or  both  of  these  defenses  can  arise  in 
any  case  as  a  question  of  law  for  the  Judge. 
The  Judge  no  doubt  should,  in  leaving  these 
defenses  to  them,  inform  the  jury  what  these 
defenses  are,  that  is,  should  define  contribu- 
tory negligence  and  assumption  of  risk  in 
relation  to  the  evidence  and  where  the  bur- 
den of  proof  lies  in  proper  instructions,  and 
inform  them  of  the  legal  effect  of  same.  The 
jury  no  doubt  should,  as  a  matter  of  fact, 
infer  contributory  negligence  and  assumption 
of  risk  or  tlie  absence  thereof  where  the 
courts  of  this  jurisdiction,  as  a  matter  of 
law,  were  accustomed  to  infer  or  presume 
the  same  prior  to  the  adoption  of  this  section; 
and  it  may  be  that  the  Judge  should  advise 
the  jury  of  such  inferences  and  presumptions; 
but  the  jury  alone  can,  with  binding  effect, 
say  what  Inferences  and  presumptions  of 
fact  may  be  indulged  in  determining  these 
defenses.    The  language  of  this  section  and 


the  cases  hereinbefore  dted  do  not  permit 
any  other  interpretation  or  construction; 
and  there  is  nothing  in  the  history  of  the 
provision  under  consideration  to  suggest  any 
other  intent  on  the  part  of  the  convention 
that  framed  or  the  people  who  adopted  the 
Constitution. 

It  is  urged  by  counsel  for  defendant  In 
brief  and  oral  argument  ttiat  this  provision 
of  our  Constitution  is  merely  declaratory  of 
the  pre-existing  law;  but  this  contention  is 
conclusively  answered  by  the  cases  herein- 
before cited,  and  especially  that  of  Independ- 
ent Cotton  OU  Co.  V.  Beacham,  31  OkL  3S4. 
120  Paa  969,  in  which  It  is  said:  "Another 
point  is  made  that  the  proposition  that  oar 
constitutional  provision,  providing  that  the 
defense  of  contrlbntoiy  negligence  or  assump- 
tion of  risk  is  a  question  of  fact  to  be  sub- 
mitted to  the  jury,  is  merely  declaratory  of 
the  common  law  that,  when  the  court  lias 
found  that  there  is  legal  evidence  tending  to 
show  negligence  or  contributory  negligence; 
it  is  for  the  jury  to  determine  from  the  evi- 
dence whether  negligence  or  contributory  neg- 
ligence exists.  Citing  Kiley  v.  C,  M.  &  St 
P.  Ry.  Co.,  138  Wis.  215,  119  N.  W.  809,  120 
N.  W.  750.  To  give  the  Wisconsin  provision 
the  construction  contended  for  by  the  plain- 
tiff In  that  case  would  have  the  effect  of  con- 
ferring Judicial  power  on  juries,  in  violation 
of  article  7,  |  2,  of  the  Constitution  of  Wis- 
consin, which  confers  all  judicial  power  upon 
designated  courts.  In  the  case  at  bar  the 
provision  under  discussion  is  a  constitutional 
provision,  and,  of  course,  it  is  not  necessary 
to  resort  to  construction  to  harmonize  it 
with  any  other  enactment  Upon  its  face,  it 
seems  to  be  plain  and  unambiguous.  It  pro- 
vides that  the  'defense  of  contributory  negli- 
gence and  of  assumption  of  risk  shall,  in  all 
cases  whatsoever,  be  a  question  of  fact,  and 
shall,  at  all  times,  be  left  to  the  jury.' " 

As  to  the  law  of  contributory  negligence: 

In  Ladow  v.  Oklahoma  Qaa  &  Electric 
Company,  28  Okl.  16,  119  Pac.  250,  it  ia  said: 
"Contributory  negligence  is  nothing  more  nor 
less  than  negligence  on  the  part  of  the  pee- 
son  Injured,  and  the  rules  of  law  applicable 
to  the  negligence  of  a  defendant  are  appli- 
cable thereto.  Pitman  v.  City  of  El  Reno,  2 
Okl.  414,  37  Pac.  851.  NegUgence,  as  defined 
by  section  2830,  Comp.  Laws  of  Oklahoma 
1909,  is  as  follows:  The  terms  "neglect" 
"negUgence,"  "negligent,"  and  "negligently," 
when  so  employed,  import  a  want  of  such 
attention  to  the  nature  or  probable  conse- 
quences of  the  act  or  omission  as  a  prudent 
man  ordinarily  bestows  in  acting  in  his  own 
concerns.' " 

In  29  Cyc.  606,  it  is  said:  "Gontribaton 
negligence  in  its  legal  significance  is  such  an 
act  or  omission  on  the  part  of  plaintiff, 
amounting  to  an  ordinary  want  of  care,  as 
concurring  or  co-operating  with  the  negli- 
gent act  of  defendant  is  the  proximate  cause 
or  occasion  of  tlte  injury  complained  of." 
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In  Little  T.  Hackett,  U6  U.  S.  306,  «  Sup. 
Ct  391,  29  L.  Ed.  652,  It  is  held :  "That  one 
cannot  recover  damages  for  an  Injury  to  the 
commission  of  which  he  has  directly  contrib- 
uted is  a  rale  of  established  law  and  a  prin- 
ciple of  common  justice.  And  it  matters  not 
whether  that  contribution  consists  In  his 
participation  In  the  direct  cause  of  the  In- 
Jury,  or  in  his  omission  of  duties  which,  if 
performed,  would  have  prevented  it" 

As  to  the  law  of  assumption  of  risk : 

[1  (]  In  Sans  Bols  Coal  C!o.  v.  Janeway,  22 
Okl.  425,  99  Pac.  153,  it  is  held:  "Assump- 
tion of  risk  Is  a  term  of  the  contract  of  em- 
ployment, express  or  implied  from  the  cir- 
cumstances of  the  employment,  by  which  the 
servant  agrees  that  dangers  of  injury  obvi- 
ously incident  to  the  discharge  of  the  serv- 
ant's duty  shall  be  at  the  servant's  risk.'" 

See  1  Words  and  Phrases,  689,  where  the 
following  cases  are  dted:  Bauer  v.  Ameri- 
can Car  &  Foundry  Co.  [132  Mich.  637]  M 
N.  W.  9,  10  (dtlng  Narramore  v.  Cleveland, 
C,  O.  &  St  Ii.  By.  Co.,  96  Fed.  301,  37  O.  O. 
A.  601.  48  Ii.  B.  A.  68):  Atchison,  T.  &  S. 
F.  By.  Co.  V.  Bancord,  66  Kan.  81 ,  71  Pac. 
268;  Qreea  v.  Western  American  Co.,  30 
Wash.  87,  70  Pac.  310,  317. 

The  foregoing  instructions  given  by  the 
court,  in  the  light  of  the  authorities  Just 
quoted,  appear  free  from  reversible  error  on 
any  point  urged  against  them  by  defendant, 
although  the  Jury  is  thereby  Informed  that 
the  plaintifT's  decedent  "did  not  assume  any 
risk  which  might  be  caused  by  the  negligence 
of  defendant"  and  Is  nowhere  Informed  that 
the  defenses  of  contributory  negligence  and 
assumption  of  risk  are  questions  of  fact  of 
which  they  are  the  exclusive  Judges.  The 
defendant  neither  in  brief  or  oral  argument 
Insists  upon  tUs  omission  as  error.  The 
omission  is  In  accord  with  the  contention  of 
defendant  both  in  the  trial  court  and  here, 
and  the  error,  if  any,  is  waived. 

In  CltlEens'  Bank  &  Trust  Co.  v.  Dill,  30 
Okl.  1,  118  Pac.  374,  it  is  held:  "It  is  the 
rule  and  repeated  holding  of  this  court  that 
alleged  errors,  other  than  those  affecting 
Jurisdiction,  not  specifically  pointed  out  and 
insisted  upon  in  plaintiff  in  error's  brief, 
will  be  treated  as  waived." 

It  is  urged  upon  the  authority  of  Ollbert 
r.  Burlington,  O.  B.  &  N.  By.  Co.,  128  Fed. 
629,  63  C.  C.  A.  27,  that  the  definition  of 
contributory  negligence  as  given  in  the 
court's  foregoing  instraction  number  two  is 
not  correct;  but  we  are  unable  to  find  in 
that  case  any  authority  for  its  condemnation, 
although  it  is  there  held :  "The  test  of  con- 
tributory negligence  is  whether  or  not  the 
want  of  care  directly  contributes  to  the 
injury,  not  whether  It  is  the  more  proximate 
cause  of  it  than  the  negligence  of  the  de- 
fendant. If  it  directly  contributes  to  the 
injury,  it  Is  fatal  to  the  plaintiff's  recovery, 
although  the  negligence  of  the  defendant 
may  be  the  more  proximate  cause  of  it" 


In  the  fifteenth  instruction  requested  by 
the  defendant  and  refused  by  the  court  It  is 
stated:  "Ton  are  instructed  that  the  test 
of  contributory  neelleence  Is  whether  or  not 
the  want  of  care  directly  contributed  to  the 
injury,  not  whether  or  not  it  was  the  more 
proximate  cause  of  it  than  the  negligence  of 
the  defendant  If  it  directly  contributed  to 
the  injury,  it  is  fbtal  to  the  plaintiff's  re- 
covery, although  the  negligence  of  the  de- 
fendant may  be  the  more  proximate  cause 
of  it"  This  instruction  merely  emphasizes 
and  illustrates,  by  more  specific  and  a  differ- 
ent form  of  statement  a  proposition  of  law 
that  is  fairly  embraced  in  the  foregoing  in- 
structions given  by  the  court 

[7]  In  St  Louis  &  S.  F.  By.  Co.  v.  Walker, 
81  Okl.  494,  122  Pac.  492,  it  is  held:  "It  is  not 
error  to  refuse  to  give  an  instruction  that 
correctly  states  the  law,  if  substantially  the 
same  instruction  is  embodied  in  the  charge 
of  the  court  to  the  Jury,  and  the  charge, 
taken  as  a  whole,  correctly  states  the  law 
applicable  to  the  facts  in  the  case."  To  the 
same  effect  see  the  following  cases :  Standl- 
fer  V.  Sullivan,  30  Okl.  866^  120  Paa  624; 
National  Drill  &  Mfg.  Co.  r.  Davis,  29  Okl. 
625,  120  Pac.  976;  Scott  v.  Vulcan  Iron 
Works,  31  Okl.  334,  122  Pac.  186;  Bismlnger 
V.  Beman,  32  Okl.  818,  124  Pac.  289;  Enid 
City  By.  Co.  V.  Beynolds,  34  OkL  405,  126 
Pac.  193;  Enid  Electric  &  Gas  Co.  v.  Decker, 
128  Pac.  708;  St  Louis  ft  8.  F.  By.  Co.  T. 
BUby,  130  Pac.  1089. 

[I]  The  sixteenth  instruction  requested  by 
defendant  and  refused  by  the  court  reads: 
"You  are  further  instructed  that  the  mete 
fact  that  the  defendant  did  not  block  the 
frogs,  guard  rails,  and  angles  between  the 
side  tracks  and  the  rails  of  its  main  track 
will  not  warrant  yon  In  finding  that  the  de- 
fendant was  negligent  and  such  omission  on 
the  part  of  the  defmdant  does  not  amount  to 
negligence  as  a  matter  of  law."  It  may  be 
that  this  instruction  was  intended  to  present 
the  idea  that  negligence  could  not  be  predi- 
cated upon  the  unblocked  condition  of  the 
space  between  the  convergent  rails  where  the 
decedent's  foot  was  caught  upon  all  the  evi- 
dence relating  to  that  subject;  but  it  was 
susceptible  of  being  understood  as  less  com- 
prehensive of  the  evidence  to  which  it  re- 
lates, and  as  meaning  that  proof  of  nothing 
more  than  the  unblocked  condition  of  this 
space  was  not  sufficient  proof  of  negligence 
on  the  part  of  defendant  a  meaning  less 
favorable,  of  course,  to  defendant  than  the 
former,  if  we  assume,  as  we  will  for  the 
purpose  of  present  discussion,  that  the  evi- 
dence as  a  whole  on  this  subject  was  not 
sufficient  to  show  negllirence.  In  other  words, 
assuming  for  the  present  purpose  only  that 
defendant  was  entitled  to  an  instruction  to 
the  effect  that  the  unblocked  condition  of 
the  space  between  the  guard  and  main  line 
rails  under  all  the  evidence,  including  the 
evidence  as  to  the  peculiar  situation  and 


44J  ■     4.  a.v/* 


L   ^^MJtA.M]t.M» 


right  use  of  tbls  space  and  the  effect  and 
custom  ot  blocking,  did  not  constitute  negli- 
gence, was  It  material,  In  view  of  the  addi- 
tional evidence,  to  determine  whether  the 
mere  fact  that  the  defendant  did  not  block 
the  frogs,  guard  rails,  and  angles  between 
the  side  track  and  the  rails  of  Its  main 
track,  might  constitute  negligence;  and  did 
the  court  err  la  refusing  the  instruction 
merely  as  not  presenting  to  him  a  question 
based  on  all  the  evidence  relating  to  this 
subject?  The  evidence  shows,  and  Indeed  it 
Is  a  matter  of  common  knowledge,  that  such 
open  spaces  as  that  In  which  the  decedent's 
foot  was  caught  are  dangerous,  especially  in 
the  nighttime,  to  employes  working  in  such  a 
yard;  and  the  evidence  farther  shows  not 
only  that  such  danger  may  be  eliminated  by 
blocking,  but  that  of  three  other  roads,  for 
which  the  only  witness  questioned  on  this 
subject  had  worked,  two  of  them  used  the 
block  system,  and  the  other,  like  defendant, 
did  not 

The  decided  cases  upon  the  question  pre- 
sented by  the  Instruction  under  consideration 
are  not  In  harmony;  and  this  lack  of  har- 
mony is  reflected  in  the  following  authori- 
ties: 

In  3  Elliott  on  Railroads,  1272a,  it  is  said: 
"It  is  generally  held  that  the  operation  of  a 
railroad  without  blocking  its  frog,  switches, 
or  guard  rails  is  not  negligence.  It  is  cer- 
tainly not  negligence  as  a  matter  of  law  in 
the  absence  of  any  statute  upon  the  subject, 
although  there  are  cases  holding  that  the 
question  is  for  the  Jury." 

In  1  Labatt  on  Master  and  Servant,  09,  It 
is  said:  "The  position  taken  in  some  Juris- 
dictions seems  to  be  that  a  Jury  may  prop- 
erly infer  negligence  from  the  mere  fact  that 
a  frog  or  guard  rail  was  not  blocked.  The 
obvious  complement  of  the  doctrine  is  that 
the  court  cannot  say,  as  a  matter  of  law,  that 
culpability  is  imputable  where  nothing  more 
appears  than  that  there  was  a  want  of  block- 
ing. Another  view  is  that  the  servant,  in  or- 
der to  make  good  his  right  of  recovery,  must 
do  more  than  establish  the  want  of  block- 
ing. That  is  to  say,  he  has  the  burden  of 
proving  that  frogs,  etc.,  are  not  reasonably 
safe  for  the  purposes  which  they  are  design- 
ed to  subserve,  and  must  also  show  that  on 
the  whole,  the  use  of  the  block  would  be  pru- 
dent, in  that  it  would  guard  against  dangers 
in  one  direction,  without  introduction  of  new 
perils  in  another.  •  ♦  ♦  He  cannot  re- 
cover merely  upon  evidence  that  an  Increase 
of  safety  is  obtained  by  using  the  blocks. 

*  *  *  In  many  of  the  cases  the  circum- 
stances with  reference  to  which  the  question 
of  reasonable  safety  has  been  considered  has 
been  the  common  usage  of  railway  compa- 
nies. In  order  to  estimate  the  doctrinal  sig- 
nificance of  these  decisions,  the  theory  held 
by  the  courts  which  rendered  them  must  be 
taken  Into  account     In  some  Jurisdictions, 

*  *    *    proof  that  it  is  the  common  usage 


of  railway  companies  not  to  block  frogs  or 
guard  rails  will  prevent  recovery,  as  a  mat- 
ter of  law.  In  others,  such  evidence  is  mere- 
ly treated  as  an  element  proper  for  the  con- 
sideration of  the  Jury.  A  conception  some- 
times relied  upon  has  been  that  the  risk  cre- 
ated by  the  unblocked  frogs  was  obvious,  and 
therefore  assumed.  In  one  case  this  seems 
to  stand  as  the  specific  and  differentiating 
reason  upon  which  recovery  was  denied.  But 
most  of  the  dedslons  In  which  phraseology 
indicative  of  the  conception  is  employed  em- 
anate from  courts  of  which  at  least  a  part 
would  deny  the  master's  liability,  even  apart 
from  this  consideration." 

In  many  of  the  decided  cases  it  does  not 
appear  that  any  nice  distinction  was  made 
or  necessary  to  be  made  to  a  correct  disposi- 
tion of  the  case  between  negligence  on  the 
part  of  the  railroad  company  and  assump- 
tion of  risk  on  the  part  of  the  employ^;  and 
the  courts,  in  holding  negligence  could  not 
be  predicated  upon  the  want  of  blocking, 
have  generally  held  In  the  same  cases  that 
the  employs  assumed  the  risk,  while  the 
courts  holding  that  the  question  of  negligence 
in  permitting  the  unblocked  condition  of  sadi 
spaces  was  for  the  Jury  have  generally  held  in 
the  same  cases  that  the  employ^  did  not  ss 
a  matter  of  law,  assume  the  risk.  Indeed, 
In  all  the  Jurisdictions  in  which  we  have 
found  decided  cases  in  point  there  has  been 
no  imperative  necessity  for  differentiating  be- 
tween want  of  negligence  on  the  part  of  the 
railway  company  and  assumption  of  risk  on 
the  part  of  the  employe;  but  in  this  Jurisdic- 
tion, where  the  defense  of  assumption  of  risk 
on  the  part  of  the  decedent  is  a  question  of 
fact  for  the  Jury,  the  court  must  of  necessity 
differentiate  in  determining  whether,  as  a 
matter  of  law,  there  is  evidence  warranting 
the  Jury  in  finding  the  defendant  guilty  of 
such  negligence;  and  the  value  of  the  decid- 
ed cases  in  such  other  Jurisdictions  as  prec- 
edents for  our  guidance  in  finding  this  line 
of  demarcation  is  not  so  great  as  it  other- 
wise would  be.  There  was  another  subject 
of  negligence  presented  by  the  g«ieral  in- 
structions to  the  Jury  upon  which  the  ver- 
dict might  rest;  and  it  was  not  necessary  for 
the  trial  court  to  determine  whether  negli- 
gence In  the  defendant  could  be  predicated 
upon  the  unblocked  condition  of  this  partic- 
ular space  under  the  evidence  in  this  case, 
unless  the  question  was  fairly  presented  to 
him  by  the  instruction  under  consideration. 

Assuming,  without  deciding,  that  defend- 
ant would  have  been  entitled  to  have  the  Ju- 
ry instructed  that  negligence  could  not  be 
predicated  upon  the  unblocked  condition  of 
this  particular  space  under  the  evidence  in 
this  case,  upon  the  theory  that  It  was  neces- 
sary for  plaintiff  to  have  further  shown,  and 
that  she  did  not  show,  that  blocking  would 
not  have  Introduced  any  new  danger  nor  in- 
volve any  unreasonable  expense,  or  that  the- 
same  is  a  customary  safety  device  for  such. 
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spaces,  was  the  trial  conrt  not,  in  tlie  ligbt 
of  what  has  already  been  said,  justified  in 
refusing  it  because  it  omitted  material  ele- 
naents  or  facts  on  the  subject  to  which  it  re- 
lated and  left  xmdlsposed  of  the  effect  of 
proof  of  safety  in  blocking  and  the  peculiar 
situation  and  purpose  of  this  guard  rail  and 
space?  If  this  instruction  bad  been  given, 
the  Jury  would  have  been  left  without  guid- 
ance as  to  the  effect  of  the  proof  of  safety 
to  employes  in  blocking  and  of  the  peculiar 
situation  and  purpose  of  this  guard  rail  and 
space  upon  the  question  of  negligence  in  this 
respect;  and  it  was  not  material  for  the 
court  or  Jury  to  determine  whether  the  mere 
proof  of  want  of  blocking,  considered  apart 
from  the  proof  of  safety  to  employfis  in  block- 
ing and  the  peculiar  situation  and  purpose  of 
this  particular  guard  rail  and  space,  was  suf- 
ficient to  support  a  verdict  against  defend- 
ant 

In  Hughes  Instructions  to  Juries,  27,  it  is 
said:  "An  instruction  which  omits  any  ma- 
terial element  or  fact  on  the  subject  to  which 
it  relates  is  defective,  and  for  that  reason  it 
is  properly  refused.  Such  defective  instruc- 
tions, though  correct  In  other  respects,  may 
be  refused." 

In  88  Cya  1627-1828,  It  is  said:  "Instruc- 
tions which  ignore  or  exclude  from  the  con- 
sideration of  the  Jury  evidence  which  is  com- 
petent and  material  to  the  issue  involved  are 
erroneous,  and  this  is  so,  although  the  evi- 
dence is.  slight;  and  it  is  of  course  proper  to 
refuse  instructions  which  are  defective  in 
this  respect." 

It  may  be,  and,  so  far  as  we  Iiave  examin- 
ed the  cases  is,  true  that  this  rule  is  support- 
ed only  by  cases  in  which  the  Instruction  re- 
quested and  refused  was  more  favorable  to 
the  party  asking  it  than  it  would  have  been 
If  it  had  embraced  the  omitted  facts  on  that 
subject;  and  it  may  be  that,  as  a  general  rule, 
an  Instruction  cannot  be  refused  when  less 
favorable  in  such  respect  to  the  party  asking 
it  than  sudi  party  was  entitled  to  have  it; 
but  in  a  case  like  this,  where  there  was  an- 
other subject  submitted  to  the  Jury  upon 
which  negligence  might  have  been  predicated, 
and  where  the  requested  instruction  may 
have  been  understood  by  the  trial  court  as 
Impliedly  admitting  that  proof  of  facts  in  ad- 
dition to  the  mere  fact  of  the  unblocked  con- 
dition of  the  space  might  Justify  the  predi- 
cation of  negligence  upon  such  unblocked 
condition  of  this  space,  and  where  the  de- 
fendant does  not  request  an  instruction  in- 
volving the  consideration  by  the  trial  court  of 
the  effect  of  all  the  evidence  relating  to  this 
subject  apart  from  the  other  subject  of  neg- 
ligence, we  doubt  if  it  can  be  said  that  the 
question  of  sufficiency  of  the  proof  of  negli- 
gence upon  this  one  subject  of  negligence  was 
fairly  presented  to  the  trial  court  for  deci- 
sion. 

In  the  foregoing  discussion  of  this  request- 
ed and  refused  instruction  we  have  assumed 


that,  upon  aU  the  evidence,  the  court  should 
have  instructed,  if  it  had  been  requested,  that 
negligence  against  the  defendant  could  not 
be  predicated  ui)on  the  unblocked  condition 
of  the  space  between  the  convergent  rails  in 
question  under  all  the  evidence;  but  is  it 
true  that  it  could  not7  It  is  undisputable 
that  no  negligence  is  found  by  failure  of  a 
master  to  adopt  a  device  which,  so  far  as 
it  appears,  has  not  been  discovered  or  come 
to  be  known  as  a  practical  utility,  but  this 
rule  does  not  mean  that  railroad  companies 
are  not  bound  to  keep  themselves  reasonably 
abreast  with  approved  methods,  so  as  to 
lessen  the  danger  attendant  on  the  service, 
and,  while  they  are  not  required  to  adopt 
every  new  invention,  it  is  their  duty  to  adopt 
such  as  are  in  ordinary  use  by  prudently 
conducted  roads  engaged  in  like  business  and 
surrounded  by  like  circumstances.  Rich- 
mond, etc,  B.  CSo.  V.  Jones,  92  Ala.  218,  9 
South.  276;  Georgia  Pac.  By.  Co.  v.  Propst, 
83  Ala.  518,  8  South.  764.  There  has  been 
such  improvement  in  the  machinery  and 
appliances  used  by  railroads,  for  the  better 
security  of  life,  limb,  and  property,  that  it 
would  be  inexcusable  to  continue  the  use  of 
old  methods  of  machinery  and  appliances 
known  to  be  attended  with  more  or  less  dan- 
ger, when  the  danger  could  be  reasonably 
avoided  by  the  adoption  of  the  newer,  and 
which  are  in  general  Bse  by  well-regulated 
railroads.  LouisvUle,  etc.,  By.  Co.  v.  Allen, 
78  Ala.  494;  Loyd  v.  Hanes,  126  N.  O.  859, 
35  S.  B.  611;  Gulf,  etc.,  B.  Co.  v.  Warner 
(Tex.  Civ.  App.)  36  S.  W.  118;  Tennessee, 
etc.,  B.  Co.  V.  Kyle,  93  Ala.  1,  8  South.  764, 
12  L.  B.  A.  103;  Greenlee  v.  Southern  By., 
122  N.  C.  977,  30  S.  B.  115,  41  L.  B.  A.  399, 
66  Am.  St  Bep.  734 ;  Harden  v.  N.  C.  B.  Co., 
129  X.  C.  354,  40  S.  B.  184,  55  L.  B.  A.  784, 
85  Am.  St  Bep.  747;  France  v.  Borne,  etc., 
Co.,  88  Hun,  318,  34  N.  Y.  Supp.  406;  Burke 
V.  Whltherbee,  98  N.  Y.  662. 

In  the  case  of  France  v.  Rome,  supra,  the 
court  held  that  the  best  known  or  conceiv- 
able appliances  need  not  be  furnished,  but 
that  the  test  was  such  as  a  prudent  man 
would  furnish  if  his  life  were  exposed  to  the 
danger  that  would  result  from  unsuitable  or 
unsafe  appliances. 

In  a  note  to  1  Labatt,  supra,  it  is  said: 
"The  following  vigorous  argument  by  Lewis, 
J.,  in  his  dissenting  opinion  in  Blcbmond  & 
D.  B.  Co.  V.  Blsdon  (1891)  87  Va.  335,  12 
S.  E.  786,  is  worth  quoting:  'That  the  frogs 
were  dangerous  is  not  disputed,  but  it  is 
contended  that  they  were  the  standard  pat- 
tern, and  that  that  fact  of  itself  repels  the 
imputation  of  negligence.  From  this  view  I 
dissent  If  a  standard  frog,  unguarded,  and 
situated,  as  this  one  was,  in  a  place  where 
there  are  many  tracks,  and  where  cars  are 
shifted  at  all  hours  of  the  day  and  night, 
is  not  reasonably  safe,  then  the  company,  in 
allowing  it  to  remain  unguarded,  was  guilty 
of  negligence,   and  the  Jury   rightfully   so 
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found.  Nor,  npon  thla  point,  are  we  left 
to  Inference.  Tbe  expert  evidence  for  the 
plaintiff  is  conclusive  that  the  dangerous 
condition  of  the  frogs  could  easily  have  been 
guarded  against  by  tbe  device  of  "filling" 
tbem  with  cinders,  which  simple  and  Inez- 
pensive  method  renders  them  safe  to  those 
whose  duties  call  tbem  upon  tbe  track,  and 
at  tbe  same  time  does  not  Interfere  with 
tb^  ordinary  use.  The  witness  Perry,  who 
for  a  number  of  years  was  In  the  employ  of 
the  defendant  company  as  roadmaster,  testi- 
fies that  at  terminal  points,  or  in  yards  where 
much  shifting  is  done,  the  frogs  ought  al- 
ways to  be  filled,  as  a  protection  to  switch- 
men; and  thla  is  so  well  understood,  he  says, 
that  the  laws  of  some  states  expressly  re- 
quire It  to  be  done.  And  why  should  they 
not  be  filled?  Why  should  tbe  servant  be  ex- 
posed to  unnecessary  risks  that  can  so  easily 
be  guarded  against?  Is  tbe  rule  that  the 
master  must  exercise  reasonable  or  ordinary 
car«  a  meaningless  phrase — the  mere  Jingle 
of  words?  I  think  not'  "  And  this  reason- 
ing, as  appUed  to  the  space  in  which  deced- 
ent's foot  was  caught,  appeals  to  us  very 
strongly. 

The  following  cases  dted  in  the  same  note 
tend  to  support  the  view  that  tbe  question 
of  negligence  In  tbe  unblocked  condition  of 
frogs,  angles  or  guard  rails  is  for  tbe  Jury: 
Sherman  v.  Chicago,  M.  &  St  P.  By.  (1886) 
34  Minn.  259,  25  N.  W.  593;  Trott  v.  Oblcago, 
B.  1.  &  P.  B.  Co.  (1901)  116  Iowa,  80,  86  N. 
W.  33,  87  N.  W.  722 ;  Mayes  v.  Chicago,  B. 
I.  &  P.  By.  Co.  a884)  63  Iowa,  662,  14  N.  W. 
340,  19  N.  W.  680;  Hamilton  v.  Blch  HIU  Coal 
Mining  Co.  (1891)  108  Mo.  364,  18  S.  W.  977; 
Missouri,  P.  B.  Co.  v.  Baxter  (1894)  42  Neb. 
793,  60  N.  W.  1044;  O'Neill  v.  CSiicago,  fi. 
I.  &  P.  Co.  (1901)  62  Neb.  368,  86  N.  W.  1008; 
Holnm  V.  Chicago,  Bf.  &  St  P.  B.  Co.  (1891) 
80  Wis.  299,  60  N.  W.  99.  A  case  wbich  also 
tends  to  support  the  same  view  is  Union 
P.  B.  Co.  V.  James  (1896)  168  U.  S.  486,  16 
Sup.  Ct  1109,  41  ti.  Ed.  236:  but  the  rulings 
were  on  points  of  procedure.  And  the  case 
of  Southern  P.  Co.  v.  Seley  (1894)  162  U. 
S.  146,  14  Sup.  Ct  630,  38  li.  Bd.  891, 
seems  to  commit  the  Supreme  Court  to  tbe 
theory  that  evidence  merely  of  tbe  want  of 
blocking  is  not  enough  to  establish  culpabil- 
ity. Also  see,  as  holding  that  question  for 
tbe  Jury,  tbe  following  cases:  McManus  et 
al.  T.  Oregon  Short  Line  B.  Co.  (1906)  118 
Mo.  App.  152,  94  S.  W.  74a 

In  Union  Padflc  B.  Co.  v.  James,  supra, 
it  is  held  in  the  syllabus:  "Testimony  by 
plaintiff  that  the  frog  In  which  he  was  In- 
jured was  unblocked  at  tbe  time  of  the  ac- 
cident is  sufficient  to  carry  the  quMtlon  to 
the  Jury,  though  a  number  of  witnesses  tes- 
tified that,  Just  after  the  accident  the  frog 
was  found  to  be  properly  blocked;"  but  it 
is  said  in  this  case:  "Tbe  charge  in  tbe  pe- 
tition was  that  the  frog  was  not  and  never 
had  been,  blocked.    Tbe  answer  denied  this 


fact,  and  did  not  assume  to  set  fortb  as  a 
defense  that  it  had  once  been  blocked,  and 
the  block  misplaced  without  tbe  knowledge 
of  or  notice  to  the  railroad  company.  The 
railroad  company  was  apparently  content  to 
rest  its  defense  upon  tbe  single  question  of 
the  existence  of  blocking  at  the  time  of  the 
injury.    The  testimony  went  to  that  alone." 

The  argument  first  advanced  by  counsel  for 
the  railroad  company  on  motion  for  new  tri- 
al in  that  case  was  that  "even  if  the  frog 
was  unblocked,  that  fact  of  itself,  would  not 
make  defendant  liable  fOr  tbe  injuries  result- 
ing therefrom ;  that  the  proof  must  go  fur- 
ther, and  bring  to  the  defendant  knowledge 
of  such  unblocked  condition;"  and  the  Su- 
preme Court  held  that  the  issues  made  by  the 
pleadings  and  the  silence  of  the  testimony 
In  respect  to  the  prior  situation  narrowed 
tbe  inquiry  of  tbe  injury  to  the  single  mat- 
ter of  the  condition  of  the  frog  at  tbe  time 
of  the  accident  The  question  as  to  whether 
negligence  could  be  predicated  upon  tbe  un- 
blocked condition  of  a  frog  or  other  angle 
In  a  case  where  the  railway  company  did  not 
use  tbe  block  system  was  not  presented  by 
that  case. 

In  tbe  earlier  case  of  Southern  Pac  Ca  v. 
Seley,  supra,  as  reported  in  14  Sup.  Ct  630, 
It  is  held  in  the  syllabus:  "It  is  not  negli- 
gence to  use  unblocked  frogs  in  a  railroad 
frdght  yard,  whereby  the  feet  of  employ^ 
coupling  cars  are  liable  to  be  caught  it  ap- 
pearing that  unblocked  frogs  are  generally 
used  in  the  same  section  pf  the  country,  and 
that  it  is  doubtful  whether  they  are  not  the 
better  kind;"  but  in  that  case  tbe  decedent 
put  his  foot  into  the  frog  in  attempting  to 
make  a  coupling  and,  although  warned  to 
take  It  out  did  tbe  same  thing  immediately 
afterwards,  when  he  was  killed ;  and  tbe  Su- 
preme Court  said,  as  a  matter  of  law,  be  as- 
sumed tbe  risk  and  was  also  guilty  of  con- 
tributory negligence. 

These  are  the  only  cases  we  find  decided 
by  that  court  in  any  way  involving  the  ques- 
tion here ;  and  it  will  be  seen  from  what  has 
already  been  said  as  to  them  that  they  are 
not  distinctly  and  clearly  in  point  here. 

Tbe  evidence  as  to  tbe  practicability  of  a 
block  in  the  space  between  the  guard  rail 
and  main  line  rail  in  question  here  is  certain- 
ly meager  and  unsatisfactory;  but  In  ^e'^ 
of  tbe  great  danger  Involved  in  such  open 
spaces,  the  situation  of  this  particular  qpaoe, 
the  absence  of  any  appearance  of  danger  or 
Impracticability  In  blocking  from  the  facts 
proven,  and  the  safely  assumed  advantageous 
situation  of  the  defendant  with  respect  to 
ability  to  produce  expert  evidence  wbich  it 
did  not  produce  as  to  the  same,  we  are  unable 
to  say,  as  a  matter  of  law,  that  negligence 
could  not  be  predicated  upon  the  unblocked 
condition  of  this  space  under  all  tbe  evidence 
relating  to  that  subject  In  saying  this, 
we  are  not  unmindful  of  the  fact  that  the 
burden  of  proof  was  upon  the  plaintiff;  but. 
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in  the  light  of  all  the  facts  and  drcumstances 
we  have  stated,  we  are  unable  to  say  that  the 
proof  was  not  sufiSclent  to  go  to  the  Jury. 

The  defendant  farther  assigns  error  In  that 
the  conrt  (sixth  spedflcation)  refused  to  sus- 
tain demurrer  to  eyldence  and  (thirteenth 
spedflcation)  refused  peremptory  Instruction, 
alao  (fourth  spedflcation)  the  verdict  of  the 
Jul7  Is  not  sustained  by  suffldent  evidence, 
and  (fifth  spedflcation)  the  verdict  of  the 
jury  Is  contrary  to  law. 

The  question  of  negligence  In  the  speed  at 
which  the  train  was  backed  was  not  submit- 
ted to  the  Jury — the  question  of  negligence 
In  permitting  the  unblocked  space  between 
the  convergent  rail  and  the  defective  condi- 
tion of  the  equipment  for  uncoupling  only  be- 
ing submitted. 

About  2  o'dock  on  the  morning  of  March 
16,  1909,  defendant's  extra  freight  train,  con- 
Btstlng  of  about  20  cars,  more  or  lees,  came 
from  the  south  Into  its  south  yard  and 
stopped  south  of  the  switch  at  the  north  end 
of  the  same,  at  Francis,  Okl.  It  was  the 
duty  of  defendant's  car  inspector,  W.  J. 
Thrasher,  with  his  helper,  Wilcox,  to  there- 
upon take  charge  of  the  train.  Inspect  the 
cars,  mark  those  in  bad  order  by  placing  a 
red  "bad  order"  card  on  them,  and  when 
through  Inspecting  to  surrender  the  train  to 
plaintUTs  decedent,  S.  H.  Long,  the  foreman 
of  th0  switch  engine  crew;  and  accordingly 
this  Inspector,  with  his  helper,  took  charge 
of  this  train  and  commenced  inspection  with 
the  car  on  the  north  end  of  the  train  about 
the  time  the  road  engine  was  uncoupled  and 
taken  away.  They  proceeded  with  the  work 
of  inspection  along  the  cars  toward  the  south, 
the  Inspector  on  the  west  and  his  helper  on 
the  east  side,  until  they  had  inspected  three, 
four,  or  five  cars;  but  according  to  the  testi- 
mony of  the  inspector,  at  this  time  the  switch 
engine  coupled  onto  the  car  from  which  the 
road  engine  had  be&a  taken  and  commenced 
to  draw  the  entire  train  of  cars  to  the  north 
of  the  said  switch  for  the  purpose  of  switch- 
ing, while  the  testimony  of  the  yardmaster 
was  to  the  effect  that  the  work  of  inspection 
had  been  completed  before  the  work  of 
switching  was  begun.  The  inspector  had  ex- 
clusive control  and  could.  It  seems,  have  pre- 
vented any  movement  of  the  cars  until  he 
had  completed  his  inspection;  but,  Instead, 
according  to  his  testimony,  he  simply  held 
bis  light  so  as  to  inspect  them  as  best  he 
could  as  they  passed  him  with  intent  to  make 
a  more  careful  and  thorough  Inspection  at 
some  subsequent  time.  He  observed  that  all 
the  draft  bolts  on  one  side  of  a  box  car  ex- 
cept one  were  broken;  and  as  EMsco  coal 
car  No.  11936  passed  him  he  observed  that 
a  queen-post  used  to  support  a  truss  rod  was 
loose  and  that  a  drawbar  in  the  coupling 
equipment  in  one  end  of  the  car  seemed 
drawn  out  a  little  too  long ;  but  observed  no 
defect  in  the  equipment  for  uncoupling ;  and 
he  did  not  put  the  usual  "bad  order"  card  on 


this  car.  After  the  train  had  passed  him  he 
crossed  to  the  east  side  of  the  main  track 
upon  which  it  had  gone  north  and  followed 
north  to  where  S.  H.  Long,  plaintifC's  dece- 
dtsit,  was  standing,  somewhere  near  but 
north  of  the  switch  at  the  north  end  of  this 
yard. 

S.  H.  Long  at  this  time,  as  foreman  of  the 
switch  engine  crew,  and  In  discharge  of  his 
duties  as  such,  after  a  train  of  cars  was 
turned  over  to  him  by  the  Inspector,  had  the 
control  over  the  same,  for  the  purpose  of 
switching  and  pladng  cars  similar  to  that 
a  conductor  on  the  road  has  over  his  train. 

Id  this  south  yard  there  were  two  tracks 
on  dther  side  of  the  main  line  on  which  the 
train  of  cars  had  gone  north  as  stated.  The 
caboose,  due  to  be  placed  on  the  caboose 
track,  and  a  box  car,  said  by  Martin  J.  De 
Long,  defendant's  night  yardmaster  at  the 
time,  to  have  been  in  bad  order  and  due  to 
be  placed  on  the  repair  track,  had  been  left 
on  the  main  line  at  the  time  the  train  of 
cars  were  first  taken  north  by  the  switch 
engine;  and  it  appears  that,  about  the  time 
the  Inspector  approached  plaintiffs  decedent 
somewhere  near  but  north  of  the  switch 
mentioned,  as  above  stated,  three  cars  on  the 
rear  of  the  train  had  been  "kicked"  onto  and 
cut  off  and  left  on  the  second  track  west  of 
the  main  line  known  as  the  stock  track. 
About  this  time  the  inspector,  according  to 
his  testimony,  Informed  plaintiff's  decedent 
that  "this  car"  (referring  to  Frisco  coal  car 
No.  11935,  which  was  about  to  pass,  was 
passing,  or  had  passed  where  they  were 
standing)  "and  a  box  car  Is  a  bad  order;" 
and  plaintifTs  decedent  acknowledged  the  In- 
formation only  by  asking:  "How  bad  is  the 
box  car?" 

The  evidence  does  not  clearly  show  how 
near  the  inspector  was  to  either  "this  car" 
or  to  plaintiff's  decedent  at  the  time,  nor 
throw  any  further  light  upon  the  question  as 
to  whether  plaintiff's  decedent  actually  re- 
ceived the  information  and  understood  tiiere- 
from  that  Frisco  coal  car  No.  11935  was  in 
bad  order,  and  his  inquiry  suggests  a  ques- 
tion for  the  Jury  as  to  whether  be  did  actual- 
ly recdve  the  information  intended  by  the  In- 
spector to  be  given  him  as  to  "this  car,"  or 
whether  he  did  not  Inquire  about  the  extent 
of  detect  In  the  coal  car  because  the  samo 
was  in  view. 

It  was  the  duty  of  plaintiff's  decedent  as 
switch  engine  foreman,  subject  to  the  Instruc- 
tions from  its  night  yardmaster,  said  Martin 
J.  De  Long,  to  switch  and  place  for  future 
use  all  the  cars  In  the  train,  except  "bad 
order"  cars,  which  his  duty  required  him  to 
place  on  the  repair  track  for  repairs.  It  ap- 
pears that  the  only  instruction  given  plain- 
tiff's decedent  by  the  night  yardmaster  at 
the  time  this  train  came  In  was  to  take  out 
from  the  train  the  four  or  five  cars  for 
Holdenvllle,  a  station  a  short  distance  away ; 
and  it  appears  that  the  four  or  five  cars,. 
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Including  Frisco  coal  car  No.  11035,  were 
due  to  go  at  once  to  Holdenvllle,  nnless  this 
defectlTe  car  should  have  been  detained  for 
repairs. 

After  "kicking"  the  three  cars  down  on  the 
stock  track  as  already  stated,  and  after  the 
Inspector  had  walked  south  about  60  or  60 
yards  from  plaintiff's  decedent,  the  train  was 
backing  south  for  the  purpose  of  "kicking" 
this  Frisco  coal  car  No.  11935  off  down  the 
main  track  toward  the  caboose  and  the  box 
car  with  it  when  the  accident  resulting  In 
the  death  of  plalntllTB  decedent  occurred; 
but  It  does  not  appear  certain  whether  this 
Frisco  car  No.  11935  was  being  so  placed  for 
the  purpose  of  being  put  into  the  HoldenrUIe 
train,  as  the  night  yardmaster  testified,  or 
for  the  purpose  of  being  afterwards  put  on 
the  repair  track  with  the  bad  order  box  car, 
either  inference  being  apparently  possible 
under  the  testimony.  The  switch  engine 
crew  consisted  of  the  engineer,  the  fireman, 
and  one  helper  by  the  name  of  Parker,  who 
was  temporarily  and  excusably  a  short  dis- 
tance away  from  this  work  of  switching  at 
the  time  of  the  accident;  and  plaintiff's  de- 
cedent evidently  undertook  to  and  did  in 
fact  uncouple  Frisco  coal  car  No.  11935  while 
it  was  being  so  "kicked"  down  the  main  line 
to  the  desired  position,  and  lost  his  life  in  so 
doing. 

"This  car"  and  the  one  to  which  it  was 
coupled  were  each  provided  with  automatic 
couplers,  and  eadi  provided  with  a  lever  ex- 
tending along  the  end  out  to  the  side  of  the 
car  for  use  in  uncoupling  by  the  switchman 
without  going  in  between  the  cars.  Plain- 
tiff's decedent  was  on  the  east  side  of  these 
cars,  and  the  uncoupling  lever  on  Frisco  coal 
car  No.  11935  was  also  on  the  east  side  of 
the  coupling  equipment;  but  the  lever  for 
uncoupling  the  other  car  was  on  the  opposite 
and  west  side  of  the  coupling  equipment,  be- 
yond his  reach.  The  "dead  wood"  over  the 
drawbar  on  the  end  of  this  Frisco  coal  car 
No.  11935  had  in  the  course  of  time  been 
beaten  off  underside  so  as  to  permit  the  draw- 
bar to  go  back  under  the  upper  part  so  far 
as  to  take  under  it  the  lock  block  or  coupling 
pin  in  the  equipment  of  this  car,  and  thus 
make  it  Impossible  to  effect  an  uncoupling  by 
use  of  the  lever  on  this  side  of  the  train  or 
by  lifting  this  lock  block  or  coupling  pin  by 
hand,  so  that  he  was  confronted  by  the  al- 
ternative of  stopping  the  train  or  going  be- 
tween the  moving  cars  in  order  to  effect  an 
uncoupling. 

It  api)ears  that  some  rule  of  the  com- 
pany not  in  evidence,  except  by  the  ad- 
mission in  a  general  way  of  a  witness  on 
cross-examination,  forbade  the  uncoupling  of 
cars  by  going  between  them  while  in  motion ; 
but  it  also  appears  that  the  practice  of  the 
employes  of  the  company  at  Francis  was  to 
effect  uncouplings  by  doing  so,  while  the 
trainmaster,  who  had  authority  to  discharge 
such  employes  for  violating  rules,  was  in 


the  yards  in  both  day  and  oigbt  time  while 
it  was  being  done,  as  well  as  other  times, 
although  there  Is  no  proof  that  the  trahi- 
master  actually  saw  and  acquiesced  in  such 
violation  of  rules  other  than  may  be  found 
in  the  evidence  of  his  opportanlf7  to  have 
seen  the  same. 

Hie  inspector  had,  at  the  time  of  the  aed- . 
dent,  walked  south  some  60  or  60  yards,  as 
already  stated,  when,  being  on  the  main  Une, 
down  which  Frisco  coal  car  No.  11935  was 
being  "kicked,"  heard  the  cars  coming  at  such 
speed  as  to  cause  him,  in  a  sense  of  precau- 
tion against  danger,  to  look  back  to  see  how 
near  they  were  to  him ;  and,  in  looking  back 
he  saw  what  appeared  to  be  a  sparlc  aa  it 
flew  out  to  one  side  of  the  train.  The  in- 
spector thought  that  a  brake  beam  had  fall- 
en and  had  thrown  off  this  spark,  and  he 
walked  back  to  where  it  appeared  to  be  to 
investigate.  When  he  got  near  Plough  he 
saw,  by  the  use  of  his  lantern,  plaintiff's  de- 
cedent mashed  on  and  between  the  guard 
rail  to  the  east  and  the  east  rail  of  the  main 
line  about  a  rod  south  of  the  switch. 

At  the  time  of  the  accident,  the  night  yard- 
master  was  on  or  near  the  stock  tra(^  some 
100  or  150  yards  to  the  south  and  away 
from  the  place  thereof ;  and,  after  his  atten- 
tion was  attracted  In  that  direction  by  the 
exhaust  of  the  engine  and  the  qpeed  of  tlie 
cars,  he  was  informed  of  the  same  by  the  in- 
spector. 

The  inspector  and  the  night  yardmaster 
each  testified  to  stopping  the  train  by  sig- 
nalling as  soon  as  the  accident  was  discover^ 
ed;  and  each  testified  that  the  train  was 
stopped  in  obedience  to  his  signal;  but  the 
night  yardmaster  testified  that  the  engineer 
thereupon  pulled  the  train  forward  the  length 
of  half  a  car  and  pulled  one  pair  of  trucks 
over  plaintiff's  decedent,  and,  when  cross- 
questioned  as  to  whether  or  not  the  sudden 
stopplDg  of  the  engine  might  have  caused 
the  cars  to  go  forward  on  recoil  10  or  12 
feet,  insisted  that  he  knew  by  the  exhaust  of 
the  engine  that  the  engineer  had  gone  for- 
ward after  stopping. 

The  only  witnesses  who  claimed  any  per- 
sonal knowledge  of  the  accident  or  any  fact 
Immediately  connected  therewith  were  the 
night  yardmaster,  Martin  J.  De  Iiong,  the 
principal  witness  for  the  plaintiff,  who  soon 
after  the  accident  had  been  discharged  by 
defendant  because  of  unsatisfactory  service 
according  to  a  statement  in  his  service  let- 
ter, and  the  car  inspector,  W.  J.  Thrasher, 
the  only  witness  for  the  defendant,  still  In 
its  employ — nor  was  there  any  other  wit- 
ness in  the  case  except  the  plaintiff ;  and  nei- 
ther party  accounte  for  the  absence  of  the 
testimony  of  the  engineer,  the  fireman,  the 
inspector's  helper,  or  the  plaintiff's  decedent's 
httlper. 

The  night  yardmaster  testified  for  plaintiff 
that  at  the  time  of  the  accident  the  tmln 
was  being  backed  at  a  speed  of  at  least  12 
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miles  per  Iionr;  bat,  on  cross-acamlnatioii, 
be  was  confronted  by  a  report  he  made  im- 
mediately after  the  accident  stating  the  Biteed 
as  6  miles  per  hour.  He  at  first  intimated 
that  this  report  was  not  correct  and  was 
made  In  fear  of  loss  of  his  job,  but  later  ad- 
mitted it  must  hare  been  tme  and  that  he 
must  have  been  mistaken  In  his  testimony 
that  the  speed  was  at  least  12  miles  per 
bour,  as  he  would  not  have  made  a  false  re- 
port, although,  on  later  redirect  examina- 
tion with  respiect  to  his  report  of  6  miles 
per  hour,  he  finally  said  It  always  seemed  to 
him  that  It  was  going  faster  than  that  This 
witness  also  testified  that  they  "hardly  ever 
'kicked'  them  that  hard,  though,  to  roll  that 
*ar" — referring  to  the  speed  of  the  train  at 
tbe  time  of  the  accident 

On  cross-examination,  the  car  Inspector,  a 
witness  for  the  defendant  at  first  testified 
the  speed  of  the  train  at  the  time  of  the 
accident  was  10  mUes  per  hour,  but  later 
testified  It  was  from  6  to  8  miles  per  hour, 
and  finally  said  he  did  not  know. 

When  the  train  was  stopped  by  the  signals 
mentioned,  plalntifTs  decedent  was  found  to 
be  dead  under  the  eighth  car  from  the  one 
he  had  evidently  undertaken  to  uncouple; 
and  It  was  found  that  his  left  foot  had  been 
caught  and  was  fastened  between  the  guard 
rail  and  the  east  main  line  rail,  and  the 
wheels  of  the  cars  had  passed  over  his  left 
ankle,  cutting  it  ofT,  and  had  crushed  his 
left  leg,  bis  body,  and  one  of  hla  arms  be- 
tween the  guard  rail  to  the  east  and  the  east 
rail  of  the  main  line  about  a  rod  south  of 
the  switch— he  was  eyldenUy  dead  before 
the  accident  was  discovered  by  either  of  tbe 
witnesses,  one  of  whom  said  the  passing  of 
one  of  the  trucks  over  him  would  have  killed 
him.  Tbe  left  foot  of  plaintiff's  decedent 
was  fastened  in  the  space  between  these  con- 
vergent guard  and  main  line  rails,  with  toe 
to  the  south,  indicating  that  while  In  be- 
tween the  cars  in  motion  his  foot  had  passed 
in,  where  the  width  between  the  two  rails  was 
suJBclent  to  receive  the  same,  and  had  been 
forced  along  between  these  convergent  raili; 
to  where  they  were  so  close  together  at  the 
top  of  the  rails  that  he  could  not  extricate 
it;  and  he  had  been  thus  thrown  down  upon 
the  rails  and  nm  over  and  Idlled  by  the 
moving  train  immediately  after  he  had  ef- 
fected the  uncoupling. 

The  convergent  rails  (including  guards, 
frogs,  and  angles)  in  defendant's  yards  at 
Francis  at  tbe  time  of  the  accident  were 
unblocked,  and  it  appears  from  the  evidence 
that  by  placing  blocks  of  wood  or  metal  be- 
tween such  convergent  rails  where  oie's  foot 
might  enter  the  danger  of  such  accidents 
could  have  been  obviated;  but  it  does  not 
appear  from  the  evidence  what  the  cost  of 
80  doing  would  have  been,  nor  whether  such 
blocks  increased  the  danger  of  derailment  or 
any  other  danger.  The  plaintiff's  witness, 
the  night  yardmaster,  testified  to  knowledge 
of  such  blocking  being  at  two  places  on  an- 
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other  road  In  (Alaboma,  and  on  still  an- 
other road  at  Amarlllo,  Tex.,  where  he  was 
employed  as  switchman  at  the  time  he  tes- 
tified; but,  in  addition  to  tbe  defendant  he 
specified  another  road  which  did  not  block 
its  frogs  and  angles  when  he  worked  for  it. 
It  appears  that  there  was  no  eyewitness 
to  the  accident  at  least  no  one  was  produced 
upon  the  trial  who  saw  it;  and  the  only 
proof  as  to  what  was  done  by  plaintiff's  de- 
cedent or  whether  the  car  was  in  motion  or 
standing  still  at  the  time  he  went  between 
them  is  found  in  such  inferences  as  the  Jury 
might  properly  have  drawn  from  tbe  fore- 
going facts.  There  is  no  evidence  that  he 
did  or  did  not  signal  the  engineer;  but  it 
seems  quite  certain  that  plaintUTs  decedent 
went  between  the  cars  for  tbe  purpose  of 
effecting  an  uncoupling;  and  whether  he  first 
in  ignorance  of  the  defective  condition  of  the 
uncoupling  equipment  on  coal  car  No.  11935, 
attempted  to  effect  the  same  by  use  of  the 
lever  from  the  outside  and,  failing,  thai 
went  between  the  cars  and  attempted  to  draw 
the  lock  block  or  pin  by  hand  in  the  coupling 
equipment  of  that  car,  and  finally  ^ected  an 
uncoupling  by  drawing  the  lock  block  or  pin 
in  the  coupling  equipment  of  the  other  car, 
was  left  entirely  to  inference  by  the  Jury 
from  the  aforesaid  proven  facts  and  common 
knowledge  as  far  as  permissible  in  respect 
to  such  matters;  but  at  the  time  he  was 
killed  an  uncoupling  had  been  effected  by 
lifting  the  pin  in  the  coupling  equipment  of 
such  other  car;  ^d  the  evidence  tends  to 
show  he  had  the  pin  in  hand  when  his  foot 
was  caught  and  held  to  it  as  long  as  he  could. 
It  appeara  that  the  next  cars  were  to  be 
switched  to  the  stock  track,  and  that  the  un- 
coupling of  Frisco  coal  car  No.  11935  should 
have  been  effected  before  the  switch  was 
reached;  but  it  does  not  appear  otherwise 
tiian  from  bis  position  north  of  tbe  switch 
a  short  time  before  at  what  place  plaintiff's 
decedent  first  attempted  it 

It  will  be  seen  from  what  has  already  been 
said  in  discussing  another  specification  that 
defendant's  sixth,  thirteenth,  sixteenth, 
fourth,  and  fifth  specifications  of  error  can- 
not be  sustained;  but  assuming,  for  the  pur- 
pose of  discussion,  that  negligence  cannot  be 
predicated  upon  the  unblocked  condition  of 
the  space  between  the  guard  and  main  line 
rails,  is  there  not  evidence  sufficient  to  have 
gone  to  the  Jury  on  the  question  of  negli- 
gence in  the  defective  condition  of  the  equip- 
ment for  uncoupling?  The  fact  that  the 
railroad  company  had  in  operation  a  car 
with  defective  drawheads,  and  that  a  coup- 
ling cannot  be  properly  made  in  the  way  it 
could  have  been  had  the  coupling  device  been 
in  repair,  tends  to  show  negligence  on  tbe 
part  of  the  railroad  company,  according  to 
Gllliland  v.  Charleston,  etc.,  R.  Co.,  86  S.  C. 
137,  68  S.  B.  186. 

In  Northern  Pac.  R.  v.  Tynan,  66  0.  0.  A. 
192,  119  Fed.  288,  it  is  held:  "It  is  tbe  duty 
of  a  railroad  company,  which  it  owes  to  its 
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employes  as  well  as  to  tbe  pabllc,  to  use 
reasonable  care  to  see  that  tbe  cars  ns^d  on 
Its  road  are  In  good  order  and  fit  for  the 
purposes  for  which  they  are  Intended;  and 
an  employ^  has  the  right  to  rely  upon  the 
performance  of  this  duty.  •  •  •" 
In  Houston,  etc.,  R.  Oo.  v.  Myers,  6S  T^. 

110,  It  Is  held:  "The  company  Is  required,  by 
the  plainest  dictates  of  reason  and  rules  of 
law,  to  furnish  to  its  servants  operating 
trains  good,  sound,  and  suitable  machinery, 
apparatus  and  material  necessary  in  the  con- 
ducting of  that  business;  and  generally  the 
company  is  liable  to  its  servants  for  injuries 
resulting  from  the  use  of  defective  machin- 
ery, apparatus,  or  material  in  the  discharge 
of  their  duty,  provided  the  company  knew, 
or  could  have  known  by  reasonable  care,  that 
the  same  was  so  defective  or  unfit  for  the 
purposes  for  which  it  was  furnished." 

In  Troxler  v.  Southern  R.  Co.,  122  N.  a 
902,  30  S.  B.  117,  it  is  held  that  a  raUroad 
company  was  negligent  In  using  on  its  cars 
drawheads  that  were  defective  and  danger- 
ous; and  in  Brans  v.  Omaha,  etc.,  B.,  etc., 
Co.,  120  Iowa,  406,  94  N.  W.  906,  it  is  held 
that,  when  a  defect  in  a  drawhead  is  shown 
to  have  existed  such  a  length  of  time  that 
the  company  ought  to  have  been  aware  of 
it,  there  is  negligence. 

In  Bradshaw  v.  0.,  R.  I.  ft  P.  Ry.  Co.,  68 
Kan.  618,  50  Pac.  876,  where  the  evidence 
showed  tiiat  if  the  middle  projection  had 
been  whole  it  would  have  prevented  the 
coupler  from  passing  back  far  enough  to 
have  injured  the  hand  of  the  switchman, 
but,  the  whole  front  of  it  being  broken  out, 
the  short  end  of  the  coupler  slipped  In  be- 
tween the  upper  and  lower  projection  far 
enough  to  allow  the  long  end  to  strike  his 
hand;  and  it  being  shown  that,  although 
the  switchman  had  not  noticed  the  broken 
condition  of  the  car,  the  accident  occurring 
at  night,  and  had  no  knowledge  of  the  defect 
before  the  accident,  it  had  been  used  in  its 
broken  condition  a  month  or  more,  the  court 
in  reversing  the  Judgment  sustaining  a  de- 
murrer to  the  evidence  said:  "There  certain- 
ly was  ample  evidence  of  neglect  on  the 
part  of  the  company.  A  defective  appliance 
was  in  use  in  connection  with  one  of  *  the 
most  hazardous  branches  of  the  company's 
business.  It  had  been  used  in  that  condi- 
tion for  a  sufficient  time  to  enable  the  com- 
I>any  in  the  exercise  of  reasonable  care,  to 
discover  the  defect." 

In  the  case  of  Belt  Ry.  Co.  ▼.  Confrey,  200 

111.  844,  70  N.  E.  773,  it  was  held  that, 
where  the  evidence  tends  to  show  that  a 
reasonably  careful  examination  would  have 
disclosed  to  the  inspector  that  the  coupUng 
apparatus  was  defective,  the  determination 
of  the  issues  of  negligence  is  one  for  the 
Jury. 

In  the  case  at  bar  the  Jury  was  left  to 
infer  from  the  very  indefinite  statement  that 
the  defect,  consisting  of  the  "battered-up" 
condition  of  the  bottom  of  the  "dead  wood," 


was  "not  new"  and  'Vas  not  what  yon 
might  call  old,"  how  long  this  defect  had 
existed;  but  we  cannot  say,  as  a  matter 
of  law,  that  it  was  not  shown  by  this  evi- 
dence to  have  existed  long  enough  to  charge 
the  defendant  with  knowledge.  It  was  also 
for  the  Jury  to  say,  under  the  fiicts  in  this 
case,  whether  the  inspector,  and  thnnigh  him 
the  defendant,  by  reasonable  inspection, 
should  have  discovered  this  defect  Immedi- 
ately before  the  decedent  undertook  to  efTect 
the  uncoupling  resulting  in  his  death;  and 
it  was  for  the  Jury  to  say  whether  defend- 
ant was  guilty  of  negligence  in  permitting 
that  defect  without  informing  the  decedent 
of  the  same,  and  whether  be  was  soffldently 
informed. 

In  Booker  Tobacco  Co.  v.  Walker,  181  Paa 
637,  the  Supreme  Court  of  this  state  fbl- 
lowing  Fidelity  Mutual  Life  Ins.  Oo.  ▼.  Ste- 
gall  et  aL,  27  OkL  161,  111  Pac.  389,  It  is 
held:  "It  is  only  when  the  evidence  with 
all  the  Inferences  the  Jury  could  Justiflably 
draw  from  it  wUl  be  insufficient  to  support 
a  verdict  for  plaintiif,  »  •  •  that  the 
court  is  authorised  to  direct  a  verdict  for 
defendant;  and,  unless  the  conclusion  fol- 
lows, as  matter  of  law,  that  no  recovery  can 
be  had  upon  any  view  that  can  be  properly 
takoi  of  the  facte  which  the  evidence  tends 
to  establish,  the  case  should  be  left  to  the 
Jury  under  proi)er  instructions." 

A  case  will  not  be  reversed  for  want  of 
evidence,  if  there  is  any  evidence^  Indading 
every  valid  inference  the  Jury  could  have 
drawn  from  the  same,  reasonably  «»»n«Wng 
to  support  the  verdict  See  the  following 
cases:  Creek  Bank  ft  Trust  Co.  v.  Johnson, 
33  OkL  696,  127  Pac.  480;  St.  Louis  ft  &  F. 
R.  Co.  V.  Dale,  128  Pac.  137;  Hampton  v. 
Culberson,  20  Okl.  468,  118  Pac.  134;  Ameri- 
can W.  ft  P.  Co.  V.  Spear,  31  Okl.  22,  119 
Pac.  686;  Grimes  v.  Wilson,  80  Okl.  322, 120 
Pac.  294;  Federal  Trust  Co.  v.  Spurlock, 
84  Okl.  644,  126  Pac.  805 ;  Brissey  t.  Trotter, 
84  Okl.  445,  126  Pac.  1119 ;  Stringer  v.  Hart, 
128  Pac.  136;  T.  S.  Reed  Grocery  Co.  ▼. 
MUler,  128  Pac.  271. 

[9]  The  defendant  further  assigns  error  in 
that  (third  spedflcation)  the  damages  award- 
ed are  excessive  and  "appear  to  have  been 
given  under  the  influence  of  passion  and  prej- 
udice." 

Section  7,  art  23  (section  366,  Williams'), 
Constitution  of  Oklahoma  reads:  "The  ri^t 
of  action  to  recover  damages  for  injoiies 
resulting  in  death  shall  never  be  abrogated, 
and  the  amount  recoverable  shall  not  be  sub- 
ject to  any  statutory  limitation." 

The  question  of  recovery  for  the  pain  and 
suffering  of  the  intestate  is  nd.ther  involved 
nor  claimed  in  this  proceeding.  A.,  T.  ft  S.  F. 
Ry.  Co.  V.  Rowe,  66  BCan.  411,  43  Pac.  683; 
Farmers'  State  Bank  v.  Stephenson  et  al.,  23 
Okl.  695,  102  Pac.  902;  State  ex  reL  v.  CuUl- 
son,  Judge,  81  Okl.  187,  120  Pac.  660.  The 
damages  recoverable  have  reference  to  a  pe- 
cuniary loss.    St  Joseph  &  Western  B.  Co.  ▼. 
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Wheeler,  86  Kan.  185, 10  Pac.  461;  A.,  T.  &  S. 
F,.  Hy.  Co.  v.  Weber,  S3  Kan.  643,  6  Pac.  877, 
82  Am.  Rep.  643;  C,  K.  &  W.  R.  Co.  v.  Bock- 
oven,  63  Kan.  279,  36  Paa  322.  See,  also, 
TlUey  ▼.  Hudson  River  R.  R.  Co.,  24  N.  Y. 
471;  Telfer  v.  Northern  R.  R.  Co.,  30  N.  J. 
Law,  188;  Safford  v.  Drew,  10  N.  T.  Super.  Ct 
^7;  Chicago  &  R.  I.  Railroad  Co.  v.  Morris, 
26  lU.  400;  lU.  Cent  Railroad  Co.  v.  Weldon, 
52  111.  290;  City  of  Chicago  v.  Scholten,  75 
ni.  468;  Chicago  ft  N.  W.  Ry.  Co.  v.  Bayfield, 
37  Mich.  205;  Kesler  v.  Smith,  66  N.  C.  154; 
BalUmore  &  O.  R.  Co.  v.  State,  Use  ot  Kelly 
et  al.,  24  Md.  271;  Penn.  IL  R.  Co.  v.  Mc- 
Closkey,  23  Pa.  626;  Same  v.  Yandever,  36 
Pa.  298;  Same  v.  Bntier,  57  Pa.  335;  Same 
V.  Goodman,  62  Pa.  329;  Johnston  v.  Cleveland 
&T.  E.  Co.,  7  Ohio  St  .336,  70  Am.  Dec  76;  M. 
&  W.  R.  R.  Co.  V.  Johnson,  38  Ga.  409;  Rose 
V.  Des  Moines  Valley  R.  R.  Co.,  39  Iowa,  246; 
Organ  V.  Chicago,  B.  &  Q.  R.  Co.,  46  Neb. 
4,  64  N.  W.  450;  Louisville  4  N.  R.  Co.  v. 
Orr,  91  Ala.  548,  8  South.  360 ;  Bertha  Geiger 
▼.  Worthen  &  Aldrlch  Co.,  66  N.  J.  Law,  576, 
49  Atl.  918;  Donaldson  v.  Miss.  &  Mo.  R.  R. 
Co.,  18  Iowa,  280,  87  Am.  Dec.  391;  Nashville 
&  C.  R.  Co.  V.  Stevens,  9  Helsk.  (Tenn.)  12; 
Long  V.  Morrison,  14  Ind.  595,  77  Am.  Dea 
72;  Malott,  Receiver,  v.  Shlmer,  Adm'z,  163 
Ind.  35,  54  N.  B.  101,  74  Am.  St.  Rep.  278. 

In  St  Lonls,  I.  M.  ft  S.  Ry.  Co.  v.  Freeman, 
89  Ark.  326,  116  S.  W.  678,  it  U  said: 
"It  Is  contended  that  the  verdict  is  excessive.. 
Plaintiff's  decedent  was  shown  to  have  been 
24  years  of  age,  a  man  of  good  habits,  healthy, 
intelligent  and  industrious.  Be  left  no  chil- 
dren. The  case  was  therefore  stripped  of  all 
elements  of  damage  except  as  to  the  amount 
of  his  probable  contributions  to  those  depend- 
ent upon  him.  The  evidence  tended  to  show  a 
present  earning  capacity  at  the  time  of  his 
death  and  contribution  to  his  wife  of  $900 
per  annum.  It  tended  to  show  also,  and  the 
Jury  were  warranted  In  finding,  that  his 
earning  capacity  woold  probably  have  been 
increased — to  what  extent  is  a  matter  of 
8i)ecuIation.  It  is  shown  that  his  wages  had 
been  increased  from  time  to  time,  and  that  he 
was  in  line  of  promotion.  According  to  the 
annuity  tables,  placing  his  contributions  at 
$900  per  annum,  computing  at  the  rate  of 
6  per  cent  per  annum,  the  recovery  should 
have  been  for  $10,846.  Making  due  allow- 
ances for  the  probable  Increase  in  his  earning 
capacity,  we  are  of  the  opinion  that  the  evi- 
dence is  insufficient  to  sustain  a  verdict  for 
more  than  $15,000."  See,  also:  Pulaski  Gas 
light  Co.  V.  McCllntock,  97  Ark.  576, 134  S.  W. 
1189,  1199,  32  L.  R.  A.  (N.  S.)  825;  TUlar  v. 
Reynolds,  96  Ark.  358,  131  S.  W.  969,  30  L. 
B.  A,  (N.  S.)  1043;  St  Louis,  I.  M.  &  S.  Ry. 
V.  Raines,  90  Ark.  898,  119  S.  W.  665,  17  Ann. 
Gas.  1;  St  Louis  ft  N.  A.  R.  Co.  v.  Ma  this, 
76  Ark.  186,  91  S.  W.  763,  118  Am.  St  Rep. 
85;  St  Louis,  I.  M.  ft  S.  Ry.  Co.  v.  Cara- 
way, 77  Ark.  405,  91  8.  W.  749;  St  Louis,  I. 
M.  ft  S.  By.  Co.  T.  Hltt  et  aL,   76  Ark. 


227,  88  S.  W.  908,  990;  St  Lonls,  I.  M.  ft  S. 
Ry.  Co.  V.  Sweet  60  Ark.  550,  31  S.  W.  571. 

In  St  Louis,  I.  M.  ft  S.  Ry.  Co.  v.  Freeman, 
supra,  only  the  widow  survived,  and  conse- 
quently the  element  of  pecuniary  damages 
for  the  loss  to  a  child  could  not  be  considered 
in  sustaining  a  verdict  for  $18,000.  There  the 
intestate  was  24  years  of  age;  here  he  is  30 
years  of  age. 

In  13  Cyc.  875,  376,  it  is  said:  "While  the 
general  rule  la  that  the  recovery  must  be 
confined  to  strictly  pecuniary  damages,  the 
Jury  are  not  bound  to  any  fixed  and  precise 
rules  In  estimating  the  amount  of  damages, 
*  *  *  but  may  give  compensation  for  any 
Injuries,  proceeding  from  whatever  source^ 
and  their  discretion  in  fixing  the  amount  of 
damages  should  not  be  Interfered  with  by  the 
court  unlesB  it  has  been  palpably  abused. 
The  rule  baa  been  sometimes  thus  stated:  To 
Justify  Interference  by  the  court  with  the 
verdict  of  the  Jury,  it  must  appear  that  some 
rule  of  law  has  been  violated,  or  else  that 
the  verdict  is  so  excessive  or  grossly  inade- 
quate as  to  Indicate  partiality,  passion  or 
prejudice  in  the  minds  of  the  Jurors." 

In  the  case  at  bar  the  Jury  were  not  in- 
formed by  the  evidence  or  by  Instructions 
from  the  court  as  to  the  life  expectancy  of 
the  plalntifl  or  her  decedent  shown  by  stand- 
ard mortality  tables,  and  there  was  no  evi- 
dence of  ancestral  long  life  nor  the  physical 
condition  of  the  decedent  further  than  plaln- 
tUTs  statement  that  he  was  in  perfect  health 
so  far  as  she  knew  and  was  a  strong  man. 
The  evidence  showed  that  he  was  an  affec- 
tionate man  to  his  family;  that  he  spent  no 
money  for  foolishness,  "only  for  necessary  ex- 
penses"; that  he  was  very  industrious;  that 
It  was  his  custom  to  take  his  pay  dieck  and 
give  it  to  plaintiff,  who,  after  paying  bills, 
put  the  balance  in  bank.  Plaintiff  was  nearly 
24  years  old,  the  dilld,  Qazel  Long,  was 
about  2  years  old,  and  the  decedent  was  a 
strong,  healthy,  and  sober  man  30  years  old 
at  the  time  of  his  death.  During  the  three 
years  of  his  marriage  with  plaintiff  he  had 
earned  as  high  as  $160  per  month  while  work- 
ing for  another  railroad  company,  had  com- 
m»iced  work  for  the  defendant  about  20  or 
21  months  before  his  death  at  $50  per  month, 
had  earned  $120  per  month  as  mght  yard- 
master  for  the  defendant  for  an  undisclosed 
length  of  time,  ending  about  16  days  before 
his  death,  and  during  tbe  15  days  or  there- 
about prior  to  his  death  bad  worked  for  de- 
fendant as  foreman  of  its  switch  engine  crew 
about  an  hour  less  time  each  day  and  at  a 
little  less  than  $120  per  moutii;  but  at  time 
of  death  had  saved  only  about  $200  in  money. 

The  evidence  is  not  entirely  satisfactory  as 
to  actual  financial  loss  sustained  by  plaintiff 
and  the  chUd  for  wbom  she  also  sues;  and 
under  the  law  as  already  herein  announced 
she  could  not  of  course  recover  more;  but, 
in  the  light  of  the  authorities  Just  quoted,  we 
cannot  say,  as  a  matter  of  law,  that  she  and 
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the  cblld,  during  Its  minority,  wonld  not  ap- 
parently have  received  from  hla  earnings,  If 
be  had  lived,  enough  to  Justify  this  verdict, 
nor  that  the  Jury  might  not  properly  have 
found  from  the  evidence  that  they  would 
have  received  the  same. 

The  defendant  further  assigns  error  in 
that  the  court  (sixteenth  specification)  over- 
ruled Its  motion  for  a  new  trial;  bnt  what 
has  already  been  said  In  respect  to  the  other 
assignments  of  error  Is  believed  to  cover 
every  question  presented  by  this  one;  and 
we  find  no  reversible  error  in  the  action  of 
the  court  in  denying  the  motion. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  affirmed. 

PERCUBIAll    Adopted  in  whole. 


HOWARD  MEROANTILB  CO.  v.  MOORB. 
(Supreme  (Tourt  of  Oklahoma.     Jan.  18,  1914.) 

(SyUalui  hy  the  Court.) 

Apfeai.   and   Erbor   (|  1016*)— Discbbtion- 
ABT  Rtjuno — Gbantino  Nbw  Tbial. 

The  granting  of  a  new  trial  being  bo  much 
within  the  discretion  of  the  trial  court,  this 
court  will  not  reverse  an  order  of  such  court 
grantiui^  a  new  trial,  unless  error  is  clearly 
established  in  respect  to  some  pure,  simple,  and 
unmixed  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ETfror,  Cent  Dig.  H  3860-3876;  D«c.  Dig.  I 
1016.*] 

Error  from  Ellis  Ck)unty  C!ourt;  A.  I^ 
Squire,  Judge. 

Action  by  the  Howard  Mercantile  (}ompany 
against  W.  F.  Moore.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Ol  B.  Leedy,  of  Amett,  and  Cliarles  Swln- 
dall,  of  Woodward,  for  plaintiff  In  error.  W. 
H.  Springfield  and  C  B.  Warren,  both  of 
Oage^  for  defendant  in  error. 

WILLIAMS,  J.'  This  proceeding  in  error 
is  to  review  the  action  of  the  trial  court 
wherein  the  plalntlfr  in  error,  as  plaintiff, 
sued  the  defendant  in  error,  as  defendant,  in 
a  replevin  action  to  recover  the  possession  of 
certain  personalty  described  In  a  chattel 
mortgage  given  by  said  defendant  to  said 
plaintiff  to  secure  the  payment  of  a  note  in 
the  sum  of  $600  and  interest  The  parties  will 
hereinafter  be  referred  to  in  the  manner  in 
which  they  appeared  in  the  trial  court. 

The  questions  presented  for  determination 
are:  (1)  As  to  whether  the  trial  court  com- 
mitted reversible  error  in  sustaining  the  de- 
fendant's motion  for  a  new  trial ;  (2)  wheth- 
er, as  a  matter  of  law,  the  plaintifT  was  the 
real  party  in  Interest;  or,  If  not,  (3)  was 
the  question  properly  submitted  to  the  Jury? 

The  Jury  having  returned  a  verdict  in  fa- 
vor of  the  plaintiff  the  court  sustained  a  mo- 
tion for  a  new  trial  and  set  aside  the  verdict 
upon  the  foUowlng  grounds:  "That  the  court 
erred  in  refusing  to  sustain  defendant's  mo- 


tion to  peremptorily  Inatmct  the  Jury  to  le- 
tum  for  the  defendant  after  all  the  evidence 
had  been  Introduced  showing  that  plaintilT 
was  not  the  owner  and  holder  of  the  note 
described  by  the  mortgage  sought  to  be  foze- 
closed  in  suit,  and  that  said  verdict  is  con- 
trary to  weight  of  evidence  offered  herein." 

The  first  ground  assigned  as  a  reason  for 
setting  aside  the  verdict,  to  wit,  that  the  conrt 
erred  in  refusing  to  peremptorily  Instmct 
the  Jury  to  return  for  the  defendant  on  fbe 
ground  that  the  plaintiff  was  not  the  owner 
and  holder  of  the  note  under  the  record,  was 
purely  a  question  of  law.  The  latter  ground 
that  the  verdict  was  contrary  to  the  weight  of 
the  evidence  involved  a  mixed  question  of 
law  and  fact;  under  such  circumstances  the 
action  of  the  trial  conrt  in  granting  a  new 
trial  will  not  be  disturbed.  Hughes  v.  C,  R. 
I.  &  P.  By.  Co.,  36  Okl.  482, 180  Fac.  691,  and 
authorities  therein  dted. 

In  view  of  the  foregoing  conclusion  It  Is 
not  essential  to  pass  on  the  other  questions 
raised  in  order  to  dispose  of  this  proceeding 
in  error. 

The  Judgment  of  the  lower  court  Is  at' 
firmed. 


OKLAHOMA  CITT  v.  WHEELAND  et  aL 
(Supreme  Court  of  Oklahoma.    Jan.  13,  1914.) 

(ByUahut  ty  the  Court.) 
Affxai.  AKn  Error  (|  490*)— SmofONS— Nb- 

CB88ITT— DlBMIBSAI.. 

A  petition  in  error  will  be  dismissed  on  mo- 
tion, even  though  the  same  is  filed  in  this  court 
within  the  time  allowed  under  the  statute,  where 
no  waiver  of  issuance  and  service  of  summons 
in  error  is  had,  and  no  prcecipe  for  same  is  filed, 
and  no  summons  issued,  or  general  appearance 
made,  within  such  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2178,  2174,  8126;  Dec.  Dig. 
I  430.*] 

Error  from  Superior  Court,  Oklahoma  C!oun- 
ty;   Edward  Dewes  Oldfield,  Judge. 

Action  t>etween  Oklahoma  City  and  Thomas 
E.  Wheeland  and  others.  From  the  Judg- 
ment, the  City  brings  error.    Dismissed. 

J.  W.  Johnson,  of  Oldahoina  City,  for 
plaintiff  in  error.  W.  A.  Smith,  of  Oklahoma 
City,  for  defendants  in  error. 

HAYES,  a  J.  The  Judgment  from  which 
this  appeal  is  attempted  to  be  prosecuted  was 
rendered  In  the  court  below  on  Febmary  1, 
1918.  Petition  In  error  and  case-made  were 
filed  in  this  court  on  July  31,  1913.  No  waiv- 
er of  Issuance  and  service  of  summons  in 
error  and  no  praecipe  for  same  was  filed 
within  the  time  allowed  by  chapter  18,  p.  36, 
Sess.  Laws  1910-11,  and  no  general  appear^ 
ance  has  been  made.  Defendants  in  error 
have  moved  to  dismiss  tjie  appeal,  for  the 
reason  that  no  summons  in  error  has  been  Is- 
sued, served,  or  waived,  and  that  no  pi«ecipe 
therefor  has  been  filed  within  the  time  re- 


•For  other  cages  see  aame  topic  and  lactlon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexw 
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qnlied  by  law.    Upon  the  aatboilty  of  Mo- 

Connell  t.  Secarlty  State  Bank  et  al.,  85  Okl. 
161,  128  Pac.  683,  and  autborlttes  tliereln  ci^ 
ed,  the  appeal  must  be  dismissed ;  and  It  Is 
80  ordered.   All  the  Justices  concur. 


DEAK  ▼.  ADAMS  et  aL 
(Supreme  Court  of  Oklahoma.    Jan.  13,  1914.) 

(SyUtthui  hy  the  Court.) 
Afpbai.  awd  Bbbob  ({  671*)— Record— SooPK 
OF  Rkview. 

Upon  an  appeal  to  this  court  by  petition 
in  error  and  transcript  of  the  record  proper, 
no  errors  will  be  considered,  save  such  as  plain- 
ly  appear  upon  the  face  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  2807-2872;    Dec.  Di«.  i 

e7i.*J 

Error  from  District  Court,  Okmulgee  Coun- 
ty;   W.  L.  Bamum,  Judge. 

Action  by  C.  R.  Dean  against  Henry  Adams 
and  others  to  quiet  title.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

BUkeney,  Mazey  &  Miley,  of  Muskogee, 
for  plaintiff  in  error.  Harlan  Read,  of  Ok- 
mulgee, for  defendants  in  error. 

KANE,  J.  This  was  an  action  to  quiet  ti- 
tle to  certain  real  estate,  commenced  by  the 
plaintiff  in  error,  plaintiff  below,  against 
the  defendants  in  error,  defendants  below. 
The  petition  of  the  plaintUCs  was  in  the 
usual  form.  The  answer  of  the  defendant 
W.  Thomburgh  was  a  general  and  special 
denial  of  all  the  facts  contained  in  the  pe- 
tition of  the  plaindfT,  except  such  as  were 
spedflcally  admitted,  and  there  are  further 
allegations  to  the  effect  that  the  answer- 
ing defendant  was  the  owner  of  the  land, 
and  a  prayer  that  the  plaintiff  take  noth- 
ing by  Ills  action,  and  that  the  title  to 
said  premises  be  quieted  in  the  answering 
defendant;  that  the  claims  to  title  made  by 
the  other  defendants  be  decreed  to  consti- 
tute a  cloud  upon  the  answering  defendant's 
title,  and  be  removed  by  a  decree  of  the  court. 
Tlie  pleading  is  entitled  "Answer  and  Cross- 
Petition."  Thereafter  the  plaintiff  filed  his 
demurrer  to  said  pleading  upon  the  ground 
that  the  same  "does  not  state  facts  sufflclent 
to  entitle  the  cross-petitioner  to  any  relief 
against  this  plaintiff,"  which  demurrer  was 
orermled  by  the  court,  to  which  action  an 
exception  was  saved.  Thereafter  there  was 
no  further  appearance  on  behalf  of  the  plain- 
tiff, and  no  further  pleadings  were  filed  by 
htm.  Thereafter  the  court  entered  a  decree 
in  Cavor  of  the  answering  defendant,  to  re- 
view which  action  the  plaintiff  filed  this  pro- 
ceeding in  error  in  this  court,  which  consists 
of  a  petition  in  error,  attached  to  which  Is 
what  purports  to  be  a  transcript  of  the  rec- 
ord. As  there  Is  no  reversible  error  apparent 
upon  the  face  of  the  record,  the  Judgment  of 


the  court  below  must  be  aflbrmed.  The  as- 
signments of  error  relied  upon  as  stated  in 
the  petttion  in  error  are: 

"First  That  the  answer  of  the  said  Wright 
niomburgh  did  not  state  any  defense  to  the 
Idaintlff's  petition. 

"Second.  That  the  cross-petition  of  the 
said  Wright  Thomburgh  did  not  state  a  cause 
of  action,  and  did  not  state  facts  suflldent  to 
oonstitnte  a  cause  of  action  against  the  plain- 
tiff in  error  and  In  favor  of  the  said  Thom- 
burgh. 

"Third.  That  the  said  answer  and  cross- 
petition  of  the  said  Thomburgh  did  not  state 
facts  sufflclent  to  entitle  the  said  Thomburgh 
to  any  relief  against  this  plaintiff  in  error, 
and  did  not  consHtute  an  answer  to  the  plain- 
tiff's petition. 

"Fourth.  That  the  said  district  court  erred 
in  pveiTullng  the  demurrer  of  the  plaintiff  in 
error  to  the  answer  and  cross-petition  of  the 
defendant  Thomburgh. 

"Fifth.  That  the  answer  and  cross-petition 
of  the  said  Thomburgh  does  not  state  facts 
sufficient  to  support  the  Judgment  rendered 
herein  in  favor  of  said  Thomburgh  and 
against  this  plaintiff  in  error." 

The  foregoing  assignments  merely  amount 
to  saying  in  different  ways  that  the  court  be- 
low erred  in  overruling  the  demurrer  of  the 
plaintiff,  upon  the  ground  that  his  answer 
and  cross-petition  did  not  state  facts  suffi- 
cient to  constitute  a  defense  to  the  plaintiff's 
petition.  That  really  is  the  only  question 
that  can  be  reviewed  here  upon  a  transcript 
It  is  not  seriously  contended  that  the  plead- 
ing filed  by  the  defendant  Thomburgh  wheth- 
er it  be  denominated  an  answer  or  a  cross- 
petition,  or  both,  states  facts  which,  if  estab- 
lished, would  defeat  the  plaintiff's  cause  of 
action.  As  the  only  exception  saved  below 
was  one  saved  to  the  ruling  of  the  court  on 
the  sufficiency  of  the  answer  and  cross-peti- 
tion, and  all  the  assignments  of  error  are  to 
the  same  effect,  it  follows  that,  as  we  con- 
clude the  answer  and  cross-petition  do  state 
fticts  sufficient  to  constitute  a  defense  to 
plaintiff's  action,  the  Judgment  of  the  court 
ought  to  be  sustained.  There  is  some  point 
made  in  the  brief  of  counsel  for  plaintiff  in 
error,  to  the  effect  that  the  decree  of  the 
court  shows  that  the  same  was  entered 
against  the  plaintiff  without  taking  any  evi- 
dence tending  to  establish  the  facts  stated  in 
the  answer  and  cross-petition  of  the  answer- 
ing defendant,  and  that  this  error  which  ap- 
pears on  the  face  of  the  record  is  sufficient  to 
reverse  the  caus&  We  do  not  believe  the 
conclusion  of  counsel  Is  Justified  by  the  rec- 
ord before  us.  It  is  true  that  the  decree 
states  that  the  plaintiff,  "C.  R.  Dean,  and  the 
defendant  W.  E.  Templeman  and  O.  D.  Wolfe 
are  in  default,  and  that  the  allegations  of 
the  answer  and  cross-petition  of  the  defend- 
ant W.  Thomburgh  be  taken  as  true  and  con- 
fessed," but  the  decree  also  contains  a  reci- 
tation to  the  effect  that  the  court  having 
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heard  the  evidence  and  tbe  arguments  of 
counsel,  and  being  fully  advlaed  in  the  prem- 
ises, adjudges  and  decrees,  etc.  As  the  evi- 
dence Is  not  before  us,  we  must  presume,  es- 
pecially in  view  of  the  recitation  in  the  de- 
cree that  It  was  rendered  after  hearing  the 
evidence,  that  the  court  heard  sufficient  evi- 
dence, if  any  was  necessary,  to  snpport  the 
Judgment  rendered. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed.    All  the  Justices  concur. 

In  re  HEROD'S  ESTATE. 
(Supreme  Court  of  Oklahoma.    Jan.  13,  1914.) 

(SyUalv  iy  th«  Court.) 
Apfkai,  and  Bbbob  (1 366*)— Sebviox  or  Sxm- 

M0N8  IN   EBBOB— SUFFIOIENCT. 

A  petition  in  error  was  filed  on  the  last 
day  of  the  statutory  period  for  commencing  a 
proceeding  in  er^or,  and  on  the  same  date  a 
■ommona  in  error  was  issued,  but  service  there- 
of was  not  had  witliin  60  days  after  the  issn^ 
ance  of  the  same.  Heldj  that  the  proceeding 
was  not  commenced  witbm  the  period  required 
b;^  the  statute,  and  that  the  same  sbotud  be 
dismissed. 

[Ed.  Note. — Eor  other  cases,  see  Appeal  and 
Erro^r.  Cent.  Dig.  U  1926,  1927;    Dec.  Dig.  | 

Error  from  District  Court,  Muskogee  Ooon- 
ty;  B.  C.  Allen,  Judge. 

In  the  matter  of  the  estate  of  Amanda 
Herod,  deceased.  From  a  Judgment  decree- 
ing and  finding  the  purported  will  of  Amanda 
Herod  to  t>e  a  forgery,  Wallace  Herod  and 
Othars  bring  enor.    Appeal  dismissed. 

O.  B.  Jefferson,  of  Muskogee,  for  appel- 
lants. Geo.  C.  Beidleman,  of  Okmulgee,  and 
Wright  &  Blinn,  of  Oklahoma  City,  for  ap- 
pellees. 

liOOPBOUEROW,  J.  In  February,  1912, 
Wallace  Herod  ffied  a  petition  in  the  county 
court  of  Muskogee  county,  OkL,  asking  for  the 
admission  to  probate  of  a  purported  will  of 
Amanda  Herod,  deceased.  Qeorgia  Smith,  an 
heir  at  law  of  tbs  decedent,  and  certain  otiier 
heirs  contested  said  will.  Same  was  admit- 
ted to  probate  by  the  judge  of  the  county 
court,  and  from  his  order  and  decree  Georgia 
Smith  et  aL  appealed  to  the  district  court  of 
said  county.  Judgment  was  entered  by  said 
district  court  in  favor  of  contestants,  finding 
and  decreeing  that  said  purported  will  of 
Amanda  Herod  was  and  is  a  forgery.  From 
this  Judgment  Wallace  Herod,  F.  P.  Mayes, 
and  J.  C.  Johnson  appeal  to  this  court. 

The  defendants  in  error  filed  a  motion  to 
dismiss  this  appeal  for  the  reason:  Third. 
"That  summons  in  enor  lias  not  been  served 
upon  Georgia  Smith  within  60  days  after  the 
issuance  of  said  summons  in  error  and  the 
expiration  of  the  statutory  period  for  com- 
mencing the  proceeding  In  error  In  -this 
court." 

The  record  shows  tliat  Georgia  Smith  is  a 
necessary  party  defendant,  but  no  summons 


in  error  has  been  served  upon  taer,  nor  baa 
.she  waived  service  of  the  same.  Tbe  petition 
in  error  and  case-made  were  filed  in  this 
court  on  August  13,  1913,  the  last  day  of  the 
statutory  period  for  perfecting  the  appeal 
fron^  the  Judgment  sought  to  be  reversed. 

Upon  the  authority  of  School  District  No. 
39,  Kiowa  County,  v.  Fisher,  23  OkL  9,  99 
Pac.  646;  Wedd  v.  Gates  et  al.,  16  Okl.  602, 
82  Pac.  808;  Durant  et  al-  v.  Mnnford,  134 
Pac.  60,  this  appeal  must  be  dismissed.  All 
of  the  Justices  concur. 


BAITH  T.  MOBitlS  et  aL 
(Supreme  Court  of  (Mdahoma.    Jan.  13,  191i.) 

(Eifttaiut  by  tlu  Ootirt.) 

1.  CoTTBTB  (I  487*)— County  Ooubtb—Rhiov- 
Ai.  or  Causes— Waives  of  Notice. 

Section  2  of  the  act  of  the  Liegislature  en- 
titled "An  act  to  provide  for  holding  sessions 
of  the  coanty  court  in  Shattuck,  Ellis  county," 
approved  February  23,  1910  (Sess.  Laws  1910, 
p.  28),  requires  that  the  party  to  an  action,  who 
desires  to  remove  a  cause  from  the  county 
court  pending  at  either  of  said  places  where 
the  court  is  held  in  said  county  to  the  county 
court  at  the  other  place,  shall  give  notice  to 
the  opposite  party  of  his  motion  for  such  trans- 
fer; but  vrtiere  the  opposite  party  is  present 
in  court  at  the  time  such  a  motion  is  present- 
ed and  has  an  opportunity  to  be  heard  and 
participates  in  the  hearing  on  said  motion,  with- 
out objections  thereto  on  the  ground  that  no 
notice  had  been  served  upon  him,  will  be  held 
to  have  waived  such  notice. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  §{  703,  1307-1315;  DecDig.  J  487.* J 

2.  FBAUDtJU:NT     Conveyances     ({    210*)  — 
RioRT  TO  Attack — StrBSEOUKNT  Cbeditob. 

It  is  the  general  rule  that  a  ■nbseqnent 
creditor,  who  extends  credit  or  acquires  his 
claim  after  he  has  due  notice,  either  actnal 
or  constructive,  of  an  alleged  fraudulent  con- 
veyance, cannot  attack  such  conveyance  on 
the  ground  that  it  was  made  in  fraud  of  cred- 
itors. 

[Ed.  Note.— For  other  casM,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  634;  Dec.  Dig.  I 
210.  •] 

3.  Sales  (I  286*)— Bnx  of  Salk— Unauthob- 
izbd  Bxoobdino— Notice. 

In  the  absence  of  an^  statute  authorizing 
the  filing  and  recording  of  bills  of  sale  convey- 
ing pergonal  property,  the  filing  and  record- 
ing of  such  an  instrument  in  the  office  of  the 
register  of  deeds  does  not  give  constructive  no- 
tice of  the  conveyance  of  such  property. 

[Ed.  Note. — For  other  cases,  see  ^es.  Cent 
Dig.  II  681-685 ;   Dec  Dig.  {  235.*] 

4.  Evidence    ({    231*)  —  Deci.abations    of 

SEI.I.EB. 

An.vthing  done  or  said  by  a  vendor  before 
or  at  the  time  of  an  alleged  fraudulent  sale, 
showing  he  intends  thereby  to  defeat  Ilia  cred- 
itors, is  admissible  as  to  such  intent;  and  it 
is  not  necessary  to  its  admission  for  that  pur- 
pose that  it  should  have  been  said  or  done  in 
the  presence  of  the  vendee. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8i  835-839,  862-869;  Dec.  Dig.  i 
231.*] 

5.  Evidence  (|  317*)— Hbabsay— Ownkbship 
OF  Pbopektt. 

Where  one  of  the  questions  involyed  is 
whether   the  property  in  controversy  belongs 
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to  the  plaintiff  or  her  huaband,  it  is  error  to 
permit  a  witness  to  testify  to  statements  made 
by  plaintiCfa  minor  son,  in  her  absence,  that 
such  property  belonged  to  plaintiCTB  husband. 

[ESd.  Note. — For  other  cases,  see  ETidence, 
Cent  Dig.  {{  11T4-1192;  Dec.  Dig.  i  317. •] 

Brror  from  County  Oontt,  EUls  County; 
A.  li.  Squire,  Judge. 

Action  in  replevin  by  Bra  Ranh  against 
Perry  J.  Morrla  and  anottter.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

W.  H.  Springfield,  of  Gage,  for  plaintiff 
In  error.  C.  B.  Leedy,  of  Amett,  and  J.  O. 
Aubuchon  and  Perry  J.  Morris,  both  of  Sliat> 
iucls,  for  defendants  in  error. 

HATE3S,  O.  J.  [1]  Tbls  is  an  action  In 
replevin,  brongbt  originally  In  tbe  county 
court  of  EHlls  county  by  plaintiff  In  error 
against  defendants  in  error,  Perry  J.  Morris 
and  Heniy  Oottman,  the  latter  a  constable  in 
said  county,  in  wblcta  plaintiff  In  error  seelcs 
to  recover  possession  of  certain  chattels, 
consisting  of  one  farm  wagon,  one  spring 
wagon,  and  400  bushels  of  E^afflr  com.  The 
salt  was  filed  in  the  county  court  of  said 
county  originally  at  Amett  Upon  motion  of 
defendants  In  error,  the  cause  was  transfer- 
red from  the  county  court  at  Amett  to  the 
county  court  at  Shattudi  in  the  same  coun- 
ty. 1%18  act  of  the  court  transferring  the 
cause  la  complained  of  In  one  of  the  assign- 
ments of  error. 

Section  2  of  an  act  of  the  Legislature,  en- 
titled "An  act  to  provide  for  holding  sessions 
of  the  county  court  In  Sbattudc,  In  EUis 
county,"  approved  February  23,  1910  (Sess. 
Laws  IdlO,  p.  28),  provides  that  upon  applica- 
tion presented  after  reasonable  notice,  any 
action  or  matter  pending  in  the  county  court, 
either  at  Amett  or  Shattuck,  shall  be  trans- 
ferred to  or  remain  in  tbe  county  court  held 
In  said  county  nearest  the  residence  of  de- 
fendant is  the  action.  Plaintiff  In  error  con- 
tends that  the  order  complained  of  was  made 
without  notice  to  her.  The  record  is  silent  as 
to  whether  any  notice  was  given,  but  tbe 
record  does  disclose  that  plaintiff  was  present 
by  counsel  and  In  person  at  the  time  the  ap- 
plication for  the  transfer  was  made  and  ob- 
jected to  the  transfer  upon  other  grounds 
than  that  of  failure  to  give  notice.  So  far 
as  tbe  record  disdoses,  no  objections  whatr 
ever  were  made  in  the  trial  court  for  want  of 
notice ;  -  and, '  under '  these  citcumstaflces.  It 
must  be  held  that  since  plaintiff  was  present 
and  had  an  opportunity  to  t>e  heard  and  did 
participate '  at  the  hearing  upon  the  applica- 
tion for  the  transfer,  which  Is  the  very  pur- 
pose of  tbe  notice,  he  waived  any  formal 
service  of  notice  upon  him  before  the  presen- 
tation of  the  application. 

The  property  In  controversy  was  selaed  by 
defendant  Gottman  as  constable  under  a  writ 
of  attachment  issued  by  one  of  the  Justice 
courts  of  Ellis  county  to  enforce  the  payipent 


of  a  Judgment  In  &vor  of  defendant  Morris 
against  Ohris  Rauh,  the  husband  of  plain- 
tiff. Plaintiff,  in  her  petition,  seeks  to  re- 
cover the  property  upon  two  grounds:  First, 
that  she  is  the  absolute  owner  thereof ;  and, 
second,  that  If  she  is  not  the  owner  thereof, 
and  her  husband  be  the  owner  thereof,  tbe 
property  Is  exempt  from  execution  to  the 
family  under  the  statute  of  this  state. 

The  evidence  on  tbe  part  of  plaintiff  tends 
to  establish  that,  at  the  time  she  married 
plaintiff,  she  brought  to  him  In  money  $500 
and  certain  other  personal  property,  the 
value  of  which  Is  not  made  clear  by  ttaa 
record;  l^t  they  lived  together  for  a  great 
many  years  as  husband  and  wife;  that  she 
is  a  very  Industrious,  hard-working  woman; 
that  for  many  years  tbe  property  of  the  fami- 
ly was  held  and  controlled  by  her  husband, 
Clirls  Rauh ;  that  she  contributed  very  much 
toward  the  acquirement  of  said  property  by 
her  labor.  During  this  time  the  evidence 
tends  to  establish  that  the  responsibility  and 
care  of  the  home  and  tbe  farm  and  the  man- 
agement of  Its  affairs  devolved  largely,  if  not 
entirely,  upon  her;  that  her  husband  was 
engaged  In  trading,  principally  In  the  buy- 
ing, selling,  and  shipping  cattle.  In  which 
business  he  appears  generally  to  have  lost 
money  untU  ultimately  the  financial  affairs 
of  tbe  family  became  in  very  bad  condition. 
Plaintiff  became  uneasy  that  all  their  pr(^ 
erty  was  going  to  be  lost  by  tbe  bad  manage- 
ment of  her  husband  and  Insisted  that  he 
convey  to  her  all  the  property  he  then  had, 
in  consideration  of  what  she  bad  contributed 
in  money  and  services  toward  the  acquire- 
ment of  said  property,  and  In  order  that  she 
might  so  manage  It  as  to  retain  a  home  for 
herself  and  children.  Her  husband,  with 
much  reluctance,  consented  to  and  did,:  dur- 
ing the  first  part  of  the  year  1910,  convey  to 
her  all  the  real  estate  then  owned  by  him  and 
certain  personal  property,  including  tbe  prop- 
erty In  controversy.  For  the  personal  proper- 
ty he  executed  to  plaintiff  a  bill  of  sale, 
which  was  filed  for  record  with  the  register 
of  deeds  of  the  county.  At  the  time  these 
conveyances  were  executed  by  her  husband 
to  plaintiff,  be  owed  considerable  debts,  most 
or  all  of  which  were  secured  by  mortgages 
upon  the  real  estate  or  other  property  con- 
veyed by  him  to  plaintiff.  As  a  part  of  such 
conveyance,  she  agreed  to  assume  and  pay 
all  of  said  indebtedness.  Defendant  Morris 
was  not,  however,  at  that  time  a  creditor  of 
plaintiff's  husband,  Chris  Rauh,  but  the  debt 
upon  which  he  secured  judgment,  to  enforce 
which  the  attachment  Involved  herein  was 
Issued,  was  contracted  by  Cliris  Rauh,  with 
defendant  Morris  subsequently.  It  Is  the 
contention  of  defendants  that  the  conveyance 
by  Chris  Rauh  of  the  property  In  controversy 
to  his  wife  was :  First,  In  fraud  of  his  credi- 
tors; and,  second,  that  It  was  a  sham  cob- 
veyance,  and  that  In  fact  the  property  was 
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never  transferred  and  never  Intended  to  be 
transferred  to  plaintiff.  The  trial  resulted 
In  a  verdict  and  Judgment  In  favor  of  defend- 
ant 

[2]  By  one  of  the  instmctlons  of  wblcb 
plaintiff  complains,  tbe  Jury  was  instmcted 
that  the  filing  of  said  bill  of  sale  by  plaintiff 
was  sufficient  notice  to  bind  all  persons 
"who  had  actual  knowledge  of  said  bill  of 
sale."  The  general  rule  is  that  a  conveyance 
cannot  be  attacked  on  the  ground  of  fraud 
by  a  subsequent  creditor,  or  one  whose  daim 
Is  acquired  after  due  notice  of  tbe  convey- 
ance, either  actual  or  constructive.  State 
Bank  of  Chase  v.  Cbatten,  69  Kan.  435,  77 
Pac..96 ;  Sheppard  et  al.  v.  Thomas,  24  Kan. 
780;  20  Cyc.  427. 

[3]  It  is  the  contention  of  plalntlfl  that  the 
filing  for  record  of  the  bill  of  sale  received 
by  her  from  her  husband,  conveying  the  prop- 
erty In  controversy,  was  constmctlTe  notice 
of  such  conveyance  to  defendant  Morris  and, 
If  fraudulent,  cannot  be  attacked  by  him 
upon  that  ground,  and  that  the  instruction 
complained  of  erroneously  stated  the  law,  be- 
cause It  required  that  d^endant  have  actual 
knowledge  of  the  bill  of  sale  before  the  con- 
veyance would  be  valid  as  to  him.  But  con- 
structive notice  of  the  contents  of  an  instru- 
ment can  be  given  by  flUng  or  recording  the 
Instrument  only  when  there  is  some  statute 
authorizing  such  instrument  to  be  filed  or 
recorded  and  declaring  the  effect  of  such  acta 
to  be  constructive  notice  of  its  contents.  The 
unauthorized  filing  of  an  instrument  has  not 
the  effect  to  convey  constructive  notice.  Lew- 
is y.  Johnson,  68  Tex.  448,  4  S.  W.  644; 
Qnackenbush  v.  Reed,  102  CaL  493,  87  Pac. 
766;  Betser  v.  Rankin,  77  111.  289;  KeUey 
V.  Vandlver,  75  Mo.  App.  435.  No  statute 
has  been  called  to  our  attention,  and  we  are 
aware  of  no  statute  in  this  Jurisdiction,  au- 
thorizing the  filing  and  recording  of  bills  of 
sale  or  making  such  acts  constmctive  notice 
of  their  contents. 

[4]  Over  plaintiff's  objection,  witnesses 
were  permitted  to  testify  to  statements  made 
by  Chris  Bauh,  plaintiff's  husband,  in  the 
absence  of  plaintiff.  Just  before  or  at  the  time 
he  executed  the  bill  of  sale,  tending  to  show 
that  his  purpose  In  making  tbe  conveyance 
was  to  defraud  his  creditors.  The  court  com- 
mitted no  error  In  permitting  this  evidence  to 
be  introduced.  One  of  defendants'  defenses 
is  that  the  sale  and  conveyance  of  the  prop- 
erty to  plaintiff  by  her  husband  was  for  the 
purpose  of  hindering,  delaying,  and  defraud- 
ing his  creditors.  One  of  the  elements  of 
this  defense  was  the  fraudulent  intent  of  her 
husband.  The  other  element  is  that  plain- 
tiff was  not  a  purchaser  for  a  valuable  con- 
sideration, or  that  she  knew  or  bad  reason 
to  believe  that  the  vendor  was  acting  in  bad 
faith  toward  his  creditors.  It  was  compe- 
tent to  show  the  statements  of  plaintiff's 
husband,  tbe  vendor,  at  the  time  be  execut- 


ed tBe  conveyance  for  the  purpose  of  estab- 
lishing his  Intent  "Anything  said  or  done  by 
a  vendor  before  or  at  the  time  of  the  al- 
leged fraudulent  sale,  showing  his  Intent 
thereby  to  defraud  his  creditors,  is  admisM- 
ble  as  evldmce  as  to  such  intent,  and  It  is 
not  necessary  to  its  admission  for  tliat  pur- 
pose that  it  should  have  been  said  or  done  in 
the  presence  of  the  vendee."  Bncklngbann  t. 
Tyler,  74  Mich.  101,  41  N.  W.  868;  Snyder 
V.  Free,  114  Mo.  360,  21  S.  W.  847;  Burling- 
ton Nat  Bank  v.  Beard  et  aL,  65  Kan.  773, 
42  Pac.  320 ;  20  Cyc  76& 

[C]  Over  the  objection  of  plaintiff,  witness- 
es were  permitted  to  testify  to  the  state- 
ments of  plaintiff's  minor  son,  made  In  her 
absence,  as  to  who  was  the  owner  of  the  prop- 
erty in  controversy.  This  evidence  is  to  tbe 
effect  that  the  minor  son,  at  or  about  the 
time  the  attachment  was  levied  upon  the 
property  Involved,  stated  to  different  persons 
that  said  property  was  tbe  property  of  his 
father,  Chris  Raub,  and  that  he  pointed  out 
the  property  to  the  officers  as  his  father's 
property.  That  this  evidence  is  mere  bear- 
say  evidence  and  was  incompetent  appears 
elementary.  The  minor  son  was  In  no  way 
a  party  to  any  of  the  transactions  between 
his  father  and  mother  Involved,  and  was 
the  agent  of  neither  of  them.  That  this  evi- 
dence was  prejudicial  becomes  obvious  when 
it  is  observed  that  one  of  defendants'  contri- 
tions Is  that  there  was  in  fact  never  any 
settlement  between  plaintiff  and  her  husband, 
Chris  Bauh,  and  conveyance  of  the  property 
in  controversy,  but  that  the  bill  of  sale  vnis 
executed  as  a  mere  sham;  and,  to  support 
this  contention,  the  only  evidence  referred 
to  and  relied  upon  in  the  brief  of  counsd  for 
defendant  is  the  statements  of  this  son,  made 
in  the  absence  of  plaintiff  to  third  parties 
rdatlve  to  the  ownership  of  tbe  property. 

Other  questions  are  discussed  in  the  brief 
of  counsel  tor  plaintiff,  but  they  ai«  either 
not  presented  in  sufficient  conformity  with 
the  rules  of  this  court  to  entitle  them  to  con- 
sideration, or  they  are  without  suffldent  mer- 
it to  require  discussion. 

For  the  admission  of  the  Incompetent  tes- 
timony, the  Judgment  of  the  trial  court  la  re- 
versed, and  the  cause  remanded.  AU  tbe 
Justices  concur. 


SKIRVIN  T.  GOLDSTEIN  et  aL 
(Supreme  Court  of  Oklahoma.    Jan.  13,  1914.) 

(SyOabut  by  the  Court.) 

Afpeai.  and  Ekrob  (i  786*)— FaivoLons  Ap- 

PEAi>— Right  to  Dismiss. 

This  court  has  the  inherent  power  to  dis- 
miss an  appeal  which  is  manifestly  frivolous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3128;    Dec.  Dig.  {  786.*] 

Error  from  District  Court,  Oklahoma  Coun- 
ty; W.  B.  Bailey,  Judge. 
Action  by  J.  Goldstein  and  anotho',  pait- 
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nera,  against  W.  B.  Sklrvlii.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Dis- 
missed. 

J.  C.  Helms,  of  Oklahoma  Cits^,  for  plain- 
tiff in  error.  Chas.  B.  Selby,  of  Oklahoma 
Qty,  for  defendants  in  error. 

FEB  CURIAM.  On  Jnljr  SI,  1912,  defend- 
ants in  error  sued  plaintiff  In  error  in  the  dis- 
trict court  of  Oklahoma  county,  upon  a  cer- 
tain promissory  nota  After  answer  filed 
there  was  trial  to  the  court  and  judgment 
for  plaintiff  for  the  amount  due  on  the  note, 
after  allowing  defendant  a  credit  of  $25, 
which  was  all  he  asked.  After  motion  for 
new  trial  was  filed  and  oTermled  defendant 
brings  the  case  here,  alleging  that  the  "Judg- 
ment Is  contrary  to  the  evidence  and  contrary 
to  law,"  and  "the  evidence  is  Insufficient  to 
sustain  the  Judgment,"  and  "the  court  erred 
in  overruling  the  motion  for  a  new  trial" 
The  motion  to  diamisa  the  appeal  is  sustained 
for  the  reason  that  the  appeal  is  frivolous. 
In  Klrkland  et  aL  v.  3.  T.  Trezevant  et  al., 
134  Pac.  1198,  this  court,  quoting  approv- 
ingly from  Johnson  v.  St  Paul,  etc.,  C!o.,  68 
Minn.  408,  TIN.  W.  619,  said:  "•  •  •  We 
are  of  the  opinion  that  an  appellate  court  has 
the  inherent  power  to  dismiss  an  appeal 
which  is  manifestly  and  palpably  frivolous 
and  without  merit  This  power  is  necessa- 
ry in  order  to  prevent  the  court  itself  from 
being  Imposed  upon  and  the  administration 
of  Justice  Itself  being  trifled  with  and  i)er- 
yerted  for  mere  purpose  of  delay." 

Dismissed. 


McEAY  v.  WATSON  et  al. 
(Supreme  Court  of  Oklahoma.    Jan.  18,  1914.) 

(Bvttahu*  by  <k«  Court.) 

Appcai.  AHn   Ebkob  (|  334*)  —  Death   or 

Pabtt. 

In  an  action  to  quiet  title,  plaintiff  in  er- 
ror died  pending  proceedings  in  error  and  be- 
fore submission  ui  this  court;  notliing  was 
done  to  revive  the  action,  and  the  year  (sec- 
tion S294,  Rev.  Laws  1910)  expired.  Then 
came  defendant  in  error,  and  without  consent- 
ing to  a  revivor  moved  to  dismiss.  Held,  that 
the  action  is  barred  by  the  statute,  and  the 
appeal  is  ordered  dismissed. 

[£jd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1848,  1851-1863;  Dec 
Dig.  i  834.*] 

Error  from  District  Court  Johnston  Coun- 
ty ;  Robt  M.  Ralney,  Judge. 

Action  by  Sylvina  E.  Watson,  etc.,  and  an- 
other against  R.  J.  McKay.  Jadgment  for 
plaintiffs,  and  defendant  brings  error.  Ap- 
peal dismissed. 

Tbos.  E.  Tonesr,  of  Oklahoma  City,  tor 
plaintiff  in  error.  Oomelius  Hardy,  of  Tish- 
omingo, for  defendants  In  error. 

PER  CURIAM.  Thla  action  to  VJltst  title 
was  commenced  on  April  11,  1911,  in  the  dis- 


trict court  of  Johnston  county,  by  Sylvina  E. 
Watson,  a  minor,  by  her  next  friend  J.  C. 
Thurlow  and  John  K.  Watson,  her  husband, 
against  R.  J.  McKay.  On  October  20,  1911, 
a  demurrer  was  sustained  to  McKay's  an- 
swer, and  Judgment  rendered  canceling  a 
certain  deed  and  quieting  the  title  to  the  land 
in  controversy  in  Sylvina  E.  Watson.  To  re- 
view that  Judgment  plaintiff  In  error  com- 
menced proceedings  in  this  court  on  April 
15,  1912.  On  November  25,  1913,  and  before 
submission  of  the  cause,  defendant  in  error, 
plaintiff  below,  suggested  the  death  of  plain- 
tiff in  error,  R.  J.  McKay,  and  made  known 
to  the  court  that  he  died  November  19, 1912 ; 
that  more  than  one  year  had  elapsed  since 
his  death ;  that  no  steps  had  been  taken  to 
revive  in  the  name  of  his  administrator  or 
heirs ;  that  defendant  In  error  did  not  con- 
sent to  a  revivor,  and  moved  the  court  to  dis- 
miss the  cause. 

Section  5290,  Rev.  Laws  1910,  provides: 
"Upon  the  death  of  the  plaintiff  In  an  action, 
it  may  be  revived  in  the  name  of  his  repre- 
sentatives, to  whom  his  right  has  passed. 
Where  his  right  has  passed  to  his  personal 
representatives,  the  revivor  shall  be  In  their 
names,  where  it  has  passed  to  his  heirs  or 
devisees,  who  could  support  the  action  la 
brought  anew,  the  revivor  shall  be  in  their 
names" — thus  requiring  an  action  to  be  re- 
vived in  the  name  of  the  heirs  in  some  cases, 
and  in  the  name  of  the  personal  representa- 
tives In  others.  Olasier  v.  Heneybuss,  19  Old. 
316,  91  Pac.  872. 

Section  5294,  Rev.  Laws  1910,  provides: 
"An  order  to  revive  an  action,  in  the  names 
of  the  representatives  or  successors  of  a 
plaintiff,  may  be  made  forthwith,  but  shall 
not  be  made  without  the  consent  of  the  de- 
fendant after  the  expiration  of  one  year 
from  the  time  the  order  might  have  first  been 
made.    •    •    * " 

These  sections  are  construed  in  01a:der  v. 
Heneybuss,  supra.  There  the  court  follow- 
ing the  Kansas  construction,  held  that 
"where  the  subject-matter  of  the  action  was 
a  part  of  the  personal  estate"  the  revivor 
must  be  in  the  name  of  the  administratrix  of 
the  estate,  and  in  such  a  case  the  time  began 
to  run  after  the  expiration  of  a  reasonable 
time  from  the  death  of  the  plaintiff  in  which 
a  legal  representative  might  have  been  ap- 
pointed; bat  where  the  subject-matter  was 
"not  a  part  of  the  personal  estate,"  the  time 
began  to  run  from  the  death  of  the  plaintiff. 
This  case  is  in  the  latter  dass,  and  the  re- 
vivor would  have  been  in  the  name  of  the 
heirs.  As  the  statute  provides  that  the  order 
of  revivor  "shall  not  be  made  •  •  •  after 
the  expiration  of  one  year  from  the  time  the 
order  might  have  been  first  made,"  and  as 
more  than  one  year  has  expired  since  "the 
order  might  have  been  first  made,"  the  ap- 
peal is  dismissed.  Glazier  v.  Heneybuss,  su- 
pra. 
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TTTLB  OUABAMTT  &  TRUST  CO.  ▼. 

TURNBUUU 

(Sapreme  Conrt  of  Oklahoma.    Jan.  13,  1914.) 

(Sytlahut  hy  the  Court.) 
Tbiax  (§  5*)— TiMi:  roB  Tbial. 

Prior  to  May  16,  1913,  the  date  on  which 
the  Revised  Laws  of  Oklahoma  1910  were 
adopted,  it  was  reversible  error  for  the  trial 
court  to  compel  a  party,  over  his  objection  up- 
on such  ground,  to  proceed  to  a  trial  of  a  case 
upon  a  date  earlier  than  ten  days  after  the 
issues  were  made  up. 

(a)  As  to  whether,  since  May  16,  191S,  it  ia 
reversible  error  not  determined. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  11,  12;    Dec.  Dig.  |  5.*] 

Error  from  District  Court,  Nowata  County; 
John  J.  Shea,  Judge. 

Action  by  W.  T.  Tumbnll  against  the  Title 
Guaranty  &  Trust  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
versed  and  remanded. 

W.  A.  Chase,  of  Nowata,  and  W.  A.  Sipe,  of 
Tulsa,  for  plaintiff  in  error.  R.  T.  Nanoe^  of 
StilweU,  for  defendant  In  error. 

WILXiIAMS,  J.  In  Ci^  of  Ardmore  ▼. 
Orr,  35  OkL  306,  129  Pa&  867,  section  6884, 
Compiled  Laws  of  Oklahoma  1909  (section 
6043,  Revised  Laws  of  Oklahoma  1910),  was 
under  consideration,  and  there  It  was  held 
that  said  sections  authorized  a  case  to  be 
set  for  trial  at  any  time  during  a  term,  not 
earlier  than  ten  days  after  the  issues  are  made 
up,  whether  made  up  within  the  time  fixed  to 
plead  before  the  term  or  during  tbe  term, 
and  that  the  case  in  the  district  court  could 
not,  under  said  statute,  without  the  agree- 
ment of  the  parties,  be  set  for  trial  earlier 
than  ten  days  after  the  time  defendant  filed 
his  answer,  and  that  it  was  error  to  compel 
the  trial  of  his  case  on  Its  objection  prior  to 
such  time,  dtlng  several  cases,  some  of  which 
had  been  decided  by  the  Supreme  Court  of 
Kansas  prior  to  the  time  of  the  adoption  of 
the. Civil  Code  of  Procedure  of  that  state  by 
the  Legislature  of  the  territory  of  Oklahoma. 

In  GonwiU  v.  Eldridge,  35  OkL  637,  130 
Pac.  912,  the  same  statute  was  under  consid- 
eration. In  the  opinion  it  Is  said:  "Said 
statute,  where  the  issues  thereto  are  settled 
during  the  term  of  the  court,  makes  a  case 
triable  at  the  same  term  of  court  only  after 
the  expiration  of  ten  days  from  the  date  the 
issues  are  made  up.  City  of  Ardmore  t.  Orr, 
35  OkL  305,  129  Pac.  867.  And  it  is  error 
for  the '  court  to  compel  a  party,  over  his 
objection  upon  this  ground,  to  proceed  to  a 
trial  of  the  case  on  a  date  earlier  than  ten 
days  after  the  issues  are  made  up.  Such 
error  on  the  part  of  the  trial  court  renders 
the  Judgment  voidable  only,  and  not  void. 
It  is  not  a  Jurisdictional  error  which  cannot 
be  waived  by  the  party.  The  statute  is  for 
the  benefit  of  the  parties  to  the  action  only. 
It  secures  to  them  In  all  cases  a  reasonable 


tifne  after  Issues  Joined  IB  which  to  secure 
witnesses  and  prepare  for  trial.  .  It  does 
not  affect  third  parties,  or  the  state,  suing 
for  the  benefit  of  the  parties  only;  they 
may  consent  to  a  trial  upon  an  earlier  date 
than  that  fixed  by  statute.  By  proceeding 
to  trial  without  objecting  thereto,  a  party 
acquiesces  therein,  and,  after  the  trial  lias 
resulted  adversely  to  him,  he  should  not  be 
permitted  to  object  that  the  Judgment  was 
erroneous  because  the  case  was  not  triable. 
Plaintiff  made  no  objection  in  the  trial  court 
that  the  case  was  not  properly  upon  the  trial 
docket,  and  therefore,  under  the  foregoing 
statute,  was  not  triable;  but  he  there 
treated  the  case  as  if  it  was  properly  upon 
the  docket,  and  sought  a  continuance  upon 
the  statutory  ground  of  an  absent  witness. 
In  this  court  he  does  not  urge  that  the  court 
committed  error  in  overruling  his  motion 
for  continuance  upon  the  grounds  upon 
which  he  sought  the  continuance  in  the  trial 
court; .  but  he  here  seeks  to  have  the  action 
of  the  court  declared  error  upon  another 
ground.  Nothing  is  better  settled  than  that 
one  cannot  proceed  in  the  trial  of  questions 
in  the  trial  court  upon  one  theory,  and, 
having  lost,  change  from  and  try  to  prevail 
on  appeaL  •  •  •  Had  plaintiff  objected 
to  proceeding  to  trial  upon  the  ground  that 
the  case  was  not  triable  npon  the  date  for 
which  It  was  set,  or  had  he  made  a  motion 
to  strike  the  same  from  the  trial  docket  for 
such  reason,  and  saved  his  exception  to  tlie 
action  of  the  trial  court  in  refusing  to  sus- 
tain his  objection  or  motion,  the  act  of  the 
conrt  would  then  be  reversible  error;  but, 
since  he  failed  to  do  this,  and  treated  the 
cause  as  properly  on  the  trial  do<&et  and 
triable,  and  sought  a  continuance  upon  other 
grounds,  he  will  he  held  to  have  waived  his 
right  under  the  statute,  and  consented  to 
the  trial  of  the  cause,  except  upon  the 
grounds  set  forth  in  his  motion,  which  are 
not  urged  in  this  court" 

On  September  28,  1910,  the  plaintiff  In 
error,  the  Title  Guaranty  &  Trust  Company, 
moved  the  court  for  a  continuance  of  the 
cause,  on  the  ground  that  the  Issues  were 
not  made  up  until  that  day,  and  that  said 
cause  did  not  stand  for  trial  until  ten  days 
bad  elapsed  therefrom.  The  motion  that 
and  there  was  overruled,  and,  over  the  pro- 
test of  the  plaintiff  in  error  (defendant  In  the 
court  below).  It  was  required  to  proceed  to 
trlaL  Under  this  status  of  the  record,  re- 
versible error  was  committed. 

Section  4791,  Revised  Laws  of  Oklahoma 
1910,  was  in  force  when  City  of  Ardmore 
V.  Orr,  supra,  and  Conwlll  v.  Eldridge,  supra, 
were  decided.  Said  section  was  taken  from 
the  Code  of  Civil  Procedure  of  Kansas,  and 
In  force  there  when  the  Supreme  Court  of 
Kansas  held  that  it  was  error  to  compel  the 
trial  t)f  a  case  on  objection  within  ten  days 
after  the  issues   were  made  up.     Section 
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6005,  BeTlsed  Laws  of  Oklahoma  1910,  does 
not  ap]>ly  to  thla  case,  as  said  section  was 
first  incoiporated  in  tbe  Revised  Laws  of 
Oklahoma  1910,  and  under  the  act  adopt- 
ing the  Code  said  section  600B  does  not  apply 
to  pending  causes. 

li  follows  that  th«  cause  must  be  re- 
versed and  reaumded,  with  instructions  to 
grant  a  new  trial  .  .All  the  Justices  concur. 


CONSOUDATBD  ALFALFA  MILLING  CO. 

et  al.  V.  ROBERTS  et  aL 
(Supreme  Court  of  OUahoma.    Jan.  13,  1914.) 

(Bt/llahu*  hp  th«  Court.) 

APPKAI,  and  IbBOB  (I  78*)  —  DXOISIONB  Bx- 
VIEWABIjX. 

An  order  of  the  district  court  overruling  a 
motiMt  to  dismiu  la  not  reviewable  in  the  Su- 
preme Court  until  a  final  judgment  has  been 
rendered  in  the  case. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  428,  4S4,  464-477,  480, 
481;  i)ec  Dig.  |  7&*] 

Error  from  District  Court,  TOlman  Coun- 
ty;  Frank  Matthews,  Judg& 

Action  by  H.  L.  Roberts  for  himself  and 
otliers,  subscribers  to  the  stock  of  defendant 
corporation,  against  the  Consolidated  Alfalfa 
Milling  Company,  a  corporation  and  othera 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Appeal  dismissed. 

C.  W.  Stringer,  of  Oklahoma  City,  for 
plaintiffs  in  error.  Mounts  ft  Davis,  of  Fred- 
erick, and  Gray  &  McVay,  of  Oklahoma  City, 
for  defendants  in  error. 

I/>OFBOnRROW,  J.  The  defendants  in 
ferror,  plaintiffs  below,  filed  their-  amended 
petition  in  the  district  court  of  Tillman 
County  on  the  17th  day  of  September,  1910. 
Thereafter  each  of  the  defendants  filed  a 
separate  motion  to  dismiss  said  case  for 
the  reason  "that  the  court  has  no  Jurisdic- 
tion of  the  person  of  said  defendant"  The 
defendant  the  Consolidated  Alfalfa  Milling 
Company  also  filed  a  separate  motion  to 
quash  the  summons.  The  court,  on  the  7th 
day  of  September,  1911,  overruled  "each  and 
all  of  the  said  motions,"  to  which  ruling  of 
the  court  the  defendants  respectively  ex- 
cepted, and  from  such  order  overruling  said 
motions  to  dismiss  defendants  prosecute  this 
appeal,  assigning  as  error  "that  the  court 
erxed  in  overruling  the  motions  of  the  plain- 
tiffs in  error  to  dismiss  the  suit"  The  case 
is  now  before  this  court  on  the  motion  of 
defendants  in  error  to  dismiss  the  appeal 
"for  the  reason  that  no  final  Judgment  ap- 
pears to  have  been  entered  in  said  cause,  and 
that  said  order  and  orders  of  said  district 
court  assigned  as  error  in  said  petition  in 
error  are  not  appealable  to  this  court,  that 
tbey  are  not  final,  and  are  not  subject  to 
review  herein  in  the  absence  of  any  final 
order  or  judgment  of  the  said  district  court 


duly  entered  and  brought  to  this  court  for 
review,  as  provided  by  law." 

This  case  is  still  pending  In  the  court  be- 
low, and,  until  a  final  judgment  or  disposi- 
tion of  the  same  is  made  in  that  court,  the 
cause  is  not  reviewable  in  this  court  See 
Brown  v.  Kimble,  S  Kan.  81;  Bdenfleld  t. 
Bamhart,  5  Kan.  225;  Simpson  v.  Stein,  48 
Kan.  35,  22  Pac.  1020;  Spaulding  v.  Policy, 
28  OkL  764,  116  Pac.  864;  Snyder  v.  E31- 
liott,  20  Okl.  856,  110  Pac.  784;  Simpson  T. 
Kirschbaum,  etc.,  43  Kan.  86,  22  Pac.  1018; 
Dolbee  v.  Hoover,  8  Kan.  124;  Simpson  v. 
Rothschild.  48  Kan.  83,  22  Pac.  1019;  Ei:an- 
sas  RoIUng  Mill  Co.  v.  Bovard,  84  Kan.  21.  T 
Pac.  622;  Reynolds  v.  Packers'  Nat  Bank, 
66  Kan.  461,  71  Pac.  847. 

The  api>eal  is  therefore  dismissed.  All 
the  Justloea  concur. 


COLLIER  et  aL  v.  GANNON. 
(Supreme  Oourt  of  Oklahoma.    Jan.  18,  1914^.) 

(BvOahm  h»  the  Oovrt.) 

L   ATTAOmCSNT       (I      239*)  —  iBBBOtnJJOTX — 

Waiveb  or  OBjxcnoiT. 

An  agreement,  after  seizure  of  chattels  at- 
tached, that  the  sheriff  shall  sell  ■nmmarily  and 
retain  the  proceeds,  or  place  them  in  a  desig- 
nated depositoiy  to  abide  the  final  judgment  in 
■aid  proceeding,  preclodes  the  defendant  from 
insisting  on  a  dissolution  of  the  writ 

[Bid.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  II  822,  823,  827 ;   Dec.  Dig.  |  239.*] 

2.  Afpbai.  and  Ebbob  (|  757*)— Bsm^— Rmc- 
ZNOS  oiT  Etidbrcb. 

The  action  of  the  lower  conrt  in  the  ex- 
clusion or  admission  of  evidence  win  not  be 
reviewed  by  this  conrt,  unless  this  evidence  is 
set  out  In  the  brief  of  the  plaintiff  in  error  as 
required  by  rule  25  (20  OU.  xii,  96  Pac.  viii), 
although  assigned  as  error  by  proper  specifica- 
tions of  error  therein. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8092;    Dec.  Dig.  |  757.*] 

3.  Tbial  (J  143*)— Demubekb  to  Evidencb— 

DlBECTIOW   OF  VKBDICT. 

Where  there  is  any  substantial  conflict  in 
the  evidence,  neither  should  a  demurrer  there- 
to nor  a  motion  to  direct  a  verdict  t>e  sustained. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  342,  343 ;   Dec.  Dig.  {  143.*] 

4.  EXECUTOBS  AND  Aduinistbatobs  (I  453*)— 

CONSTBTJCTION. 

A  jadftment  rendered  against  Aubry  Ad- 
dioKton,  administrator  of  the  estate  of  Z.  T. 
Addington,  deceased,  is  not  a  personal  judg- 
ment, but  a  judgment  against  him  in  his  tmst 
or  hte  official  capacity,  and  binds  only  the  es^ 
tate  of  said  intestate. 

[Ed.  Note.— For  other  cases,  see  IDxecntors 
and  Administrators,  Cent  Dig.  §§  1884-1008; 
Dec.  Dig.  I  453.*] 

6.  Affeai.  and  Ebbob  ({  218*)  —  Objection 

Below— Verdict. 

Where  a  verdict  is  not  void,  any  objection 
going  to  a  defect  or  irregnlarity  .which  renders 
the  vndict  merely  voidable  will  not  be  consid- 
ered when  raised  for  the  first  time  in  this 
court 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1815-1321,  1323;  Dec 
Dig.  I  218.*] 


•For  otti«r  cases  see.same  topic  and  section  NUUBSfi  d^  q^q,  pig.  *  Am,  Dig.  Kajr-^o.  Series  ft  Rep'r  IndezM 
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6.  Landlobd  and  Tenant  (f  328*)— R«ht— 
RKXEDisa  or  Landix>bd. 

Under  sectioiu  3806  and  3807,  Bevlaed 
LawB  of  Oklahoma  1010,  the  landlord  may  elect 
to  take  his  share  of  the  crop,  or,  if  sach  share 
has  been  appropriated  or  disposed  of  by  the 
tenant,  then  the  landlord  may  elect  to  enforce 
his  lien  for  rent  in  the  Talue  of  such  share  by 
attachment 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  f|  1388,  1390-1392;  Dec. 
Dig.  5  32a»] 

Error  from  Jefferson  Comity  Court ;  O.  M. 
Bond,  Judge. 

Action  by  O.  B.  Gannon  against  Pres  Col- 
lier and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

J.  H.  Harper  and  Jones  ft  Gteen,  all  of 
Waarika,  for  plaintiffs  in  error.  Bridges  & 
Vertrees  and  N.  C.  Peters,  all  of  Waurika, 
for  defendant  in  error. 


WIIXIAMS,  J.  On  October  27,  1908,  the 
defendant  In  error,  hereinafter  referred  to 
as  plaintiff,  commenced  an  action  in  a  Justice 
of  the  peace  court  against  the  plaintiffs  in 
error,  hereinafter  referred  to  as  defendants, 
to  recover  one-third  of  the  com  and  one- 
fourth  of  the  cotton  grown  on  a  certain 
tract  of  land  in  Jefferson  county;  the  same 
being  described  in  the  affidavit  for  attach- 
ment Bond  in  attachment  in  the  sum  of 
$400  was  executed  conditioned  for  the  pay- 
ment of  damages  in  case  it  was  decided  that 
the  order  was  wrongfully  issued.  The  writ 
of  attachment  directed  the  officer  to  take  one- 
third  of  the  com  and  one-fourth  of  the  cotton 
raised  on  said  tract  On  change  of  venue, 
the  case  being  transferred  to  another  Justice 
of  the  peace  court  in  said  county,  the  de- 
fendant filed  a  motion  to  quash  the  writ  of 
attachment  and  also  an  answer.  At  the  trial 
the  motion  to  quash  was  overruled,  and  after 
a  hearing  the  case  was  transferred  to  the  dis- 
trict court  on  the  ground  that  the  Justice  of 
the  peace  court  was  without  Jurisdiction;  it 
being  averred  that  the  title  to  land  was  neces- 
sarily involved.  In  the  district  court,  on 
motion,  Aubry  Addlngton,  administrator  of 
the  estate  of  Z.  T.  Addlngton,  deceased,  one 
of  the  plaintiffs  in  error,  was  made  a  party 
defendant,  and  he  appeared  and  answered. 
As  disclosed  by  the  record  the  cause  was  re- 
manded back  from  the  district  court  to  the 
Justice  of  the  peace  court,  where  it  was  tried 
and  Judgment  rendered  against  the  defendant 
Pres  Collier.  In  due  time  an  appeal  was 
prosecuted  to  the  county  court,  where  a  Judg- 
ment was  rendered  in  favor  of  the  plaintiff 
in  the  sum  of  $123.  A  motion  for  a  new  trial 
was  then  filed  in  due  time,  and  the  action  of 
the  trial  court  in  overruling  the  same  is  now 
before  this  court  by  proceeding  in  error. 

The  affidavit  for  attachment  is  in  part  as 
follows:  "W.  B.  Connor,  being  first  duly  sworn 
on  oath  says  that  he  is  agent  for  C.  B.  Gan- 
non, plaintiff  in   the  above-entitled  cause; 


that  there  is  due  from  defendant  to  plaintUT 
the  following  shares  of  ci^ps  on  lands  here- 
inafter described  to  wit:  One-third  of  tli» 
com,  and  one-fourth  of  the  cotton  grown 
and  raised  on  the  140  acres  •  *  •  being 
for  rent  on  farm  lands  above  described,  and 
that  plaintiff  claims  a  lien  on  said  crops. 
That  said  defendant  Intends  to  remove,  and 
was  about  to  remove  at  the  time  of  instltat- 
ing  this  suit,  his  property,  the  crops,  and  a 
part  thereof,  from  the  leased  premises  above 
.described." 

The  bond  or  undertaking  rendered  In  favor 
of  the  defendant  in  the  sum  of  $400  condi- 
tioned that  the  plaintiff  "shaU  pay  to  the  de- 
fendant all  damages  vrtiich  he  may  sustain 
by  reason  of  the  attachment  in  this  action, 
if  the  order  thereof  be  wrongfully  obtained." 
The  writ  commanded  the  sheriff  or  constable 
"to  attach  and  safdy  keep  one-third  of  the 
com  and  one-fourth  of  the  cotton"  raised 
on  said  premises. 

[1]  The  plaintiffs  in  error  insist  that  said 
attachment  should  have  been  vacated  in  that 
said  affidavit,  bond,  and  writ  were  insuffi- 
cient 

Section  3809,  Revised  Laws  of  Oklanonui 
1910,  provides:  "When  any  person  who  shall 
be  liable  to  pay  rent  (whether  the  same  be 
due  or  not,  if  it  be  due  within  one  year  there- 
after, and  whether  the  same  be  payable  in 
money  or  other  things)  Intends  to  remove,  or 
is  removing,  or  has,  within  thirty  days,  re- 
moved, his  property,  or  his  crops,  or  any  part 
thereof,  from  the  leased  premises,  the  per- 
son to  whom  the  rent  is  owing  may  com- 
mence an  action,  and  upon  making  an  affida- 
vit stating  the  amount  of  rent  for  which  sa<ih 
person  ia  liable,  and  one  or  more  of  the  above 
facts,  and  executing  an  undertaking  as  In 
other  cases,  an  attachment  shall  issue  in  the 
same  manner  and  with  the  like  effect  as  Is 
provided  by  law  in  other  actions." 

Section  3810,  Revised  Laws  of  Oklahoma 
1910,  also  provides:  "In  an  action  to  enforce 
a  lien  on  crops  for  rent  of  farming  lands, 
the  affidavit  for  attachment  shall  state  that 
there  is  due  from  the  defendant  to  the  plain- 
tiff a  certain  sum,  naming  it,  for  rent  of  farm- 
ing lands,  describing  the  same  and  that  the 
plaintiff  claims  a  lien  on  the  crop  made  on 
such  land.  Upon  making  and  filing  such  affi- 
davit and  executing  an  undertaking  as  pre- 
scribed in  the  preceding  section,  an  order  of 
attachment  shall  issue  as  in  other  cases,  and 
shall  be  levied  on  such  crop,  or  bo  mucb 
thereof  as  may  be  necessary;  and  all  other 
proceedings  in  such  attachment  shall  be  the 
same  as  in  other  actions." 

It  appears  from  the  record  that  the  de- 
fendant in  error,  O.  B.  Gannon,  and  plalntUb 
in  error,  Pres  Oollter  and  Aubry  Addlngton, 
administrator,  agreed  that  the  attached  crop 
should  be  sold  and  the  money  placed  in  a 
certain  bank  to  abide  the  decision  of  Uie 
court;    appraisement  and  further  execution 
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of  the  order  of  the  attachment  being  waived. 
This  precludes  the  Rlalntlfls  In  error  from 
objecting  to  any  irregidailtles  in  the  attach- 
ment proceedinga  Ooyle  Mercantile  Co.  v. 
Nix,  Halsel  ft  Co.,  7  Okl.  267,  54  Pac.  469; 
Relster  et  aL  y.  Land,  14  OU.  84,  76  Pac. 
156 ;  Wlckman  v.  Nalty,  41  La.  Ann.  284,  6 
South.  128;  Thames  t.  Scbloss,  120  Ala. 
470,  24  South.  835 ;   4  Oyc.  780. 

[2]  The  tenth  assignment  of  error  is  as 
follows:  "Because  the  court  erred  in  permit- 
ting the  abstract  of  title  over  the  defendant's 
objection  that  it  was  incompetent,  Irrelevant 
and  immaterial  and  did  not  prove  or  disprove 
any  issue  in  the  case,  in  so  far  as  it  could 
make  title  In  the  plaintlfr." 

The  evidence  raised  by  this  assignment  is 
not  set  out  in  accordance  with  rule  25  of  this 
court  (20  OkL  xii,  95  Pac.  vili),  which  pro- 
vides that  where  a  party  complains  "on  ac- 
count of  the  admission  or  rejection  of  testi- 
mony, he  shall  set  out  in  his  brief  the  full 
substance  of  the  testimony,  to  the  admission 
or  rejection  of  which  he  objects,  stating  spe- 
dflcally  his  objection  thereto."  Under  the 
uniform  holdings  of  this  court,  where  such  is 
not  done,  such  question  will  not  be  considered 
on  review  here.  ScovUle  et  ux.  v..  PoweU  et 
al.,  33  OU.  446,  126  Pac.  730. 

[3]  As  to  the  contention  that  the  court 
erred  in  overruling  defendants'  demurrer  to 
the  evidence,  and  denying  the  requested  in- 
struction for  a  verdict,  that  appears  to  be 
without  merit  Christy  v.  Springs,  11  Okl. 
710,  69  Pac.  864 ;  Sevy  v.  Stewart  et  aL,  31 
OkL  589,  122  Pac.  544;   24  Cyc.  1034. 

[4]  As  to  the  assignment  that  the  rendi- 
tion of  the  Judgment  against  Aubry  Adding- 
ton  as  administrator  of  the  estate  of  Z.  T. 
Addington,  deceased.  Is  a  judgment  against 
him  personally,  and  not  in  bis  trust  or  official 
capacity,  that  is  also  without  merit  Such 
Judgment  binds  htm  only  as  administrator, 
and  not  as  an  Individual. 

[t]  There  is  no  merit  in  the  objection  here 
for  the  first  time  as  to  the  form  of  the  ver- 
dict Brown  et  al.  v.  First  Natl.  Bank  of 
Temple,  35  Okl.  726,  130  Pac.  140. 

[6]  Section  3807,  Revised  Laws  of  Okla- 
homa 1910,  provides  that:  "When  any  such 
rent  is  payable  in  a  share  or  certain  propor- 
tion of  the  crop,  the  lessor  shall  be  deemed 
the  owner  of  such  share  or  proportion,  and 
may,  if  the  tenant  refuse  to  deliver  him 
such  share  or  proportion,  enter  upon  the 
land  and  take  possession  of  the  same,  or  ob- 
tain possession  thereof  by  action  of  replevin." 

Section  3806,  Revised  Laws  of  Oklahoma 
1010,  also,  provides:  "Any  rent  due  for  farm- 
ing land  shall  be  a  lien  on  the  crop  growing 
or  made  on  the  premises.  Such  Hen  may 
be  enforced  by  action  and  attachment  there- 
in, as  hereinafter  provided." 

These  sections,  being  construed  together, 
it  is  obvious  that  the  remedy  is  cumulative ; 
that  the  landlord  may  elect  to  take  his  share 


of  the  crop,  or  if  the  tenant  disposes  of  the 
landlord's  share,  then  he  may  elect  to  en- 
force his  lien  by  attachment,  for  in  section 
3800,  supra,  it  Is  provided  that,  whether  the 
rent  "be  payable  in  money  or  other  things," 
an  attachment  may  issue.  The  contention 
that  an  attachment  wlU  not  lie  to  enforce 
the  landlord's  lien  where  the  rent  is  payable 
in  kind  or  a  certain  portion  of  the  crop  is 
without  merit 

As  to  the  objection  to  the  rendition  of  the 
judgment  against  the  Bank  of  Addington, 
,the  plaintiffs  in  error  are  not  in  iwsitlon  to 
complain. 

The  defendant  in  error  further  insists  that 
there  is  no  recital  in  the  case-made  that  it 
contains  all  the  evidence  Introduced  on  the 
triaL  On  page  38  we  find  the  following: 
"The  foregoing  is  all  of  the  evidence  otter- 
ed at  the  trial  of  above  cause,  and  all  the 
oral  proceedings  therein.  It  is  agreed  be- 
tween the  attorneys  for  the  plaintiff  in  error 
and  defendant  in  error  that  the  foregoing 
case-made  contains  all  the  evidence  intro- 
duced In  the  trial  of  said  cause." 

Section  5243,  Revised  Laws  of  Oklahoma 
1910,  which,  in  substance,  became  effective 
March  15,  1905,  Session  Laws  1905,  p.  322, 
provides  for  the  correction  or  amendment  of 
a  case-made  by  written  agreement  made  and 
entered  into  by  the  parties  plaintiff  and  de- 
fendant in  error.  It  has  time  and  again 
been  held  by  this  court  that,  by  virtue  of 
said  section,  the  parties  were  entitled  to 
withdraw  the  case-made  so  as  to  have  it 
corrected  and  amended  to  affirmatively  show 
that  it  contained  all  the  evidence.  England 
Broa  V.  Young  et  al.,  25  Okl.  876,  105  Pac. 
654;  Fidelity  &  Casualty  Co.  v.  Walton  et 
al.,  24  Okl.  671,  104  Pac.  009;  Divine  v.  Har- 
mon et  aL,  23  Okl.  901,  101  Pac.  1125;  Ins. 
Co.  V.  Olsh,  Brook  ft  Co.,  25  Okl.  78,  105  Pac. 
672;  Springfield  Fire  ft  Marine  Co.  r.  Gish, 
25  Okl.  80,  105  Pac.  673;  London  ft  L.  Fire 
Ins.  Co.  V.  Gish,  26  Okl.  81,  105  Pac.  673. 

It  has  also  been  repeatedly  held  that  the 
certificate  of  counsel  that  the  case-made  con- 
tained all  the  evidence  did  not  dispense  with 
the  necessity  of  a  recital  in  the  case-made 
to  that  effect  McClellan  v.  Minor,  19  OkL 
104,  91  Pac.  863;  Esendlne  v.  Goldstine,  14 
OkL  100,  77  Pac.  45;  Co.  Commissioners  v. 
Wright,  8  Okl.  190,  57  Paa  203;  Gaffney  v. 
Stanard  et  aL,  31  Okl.  641, 122  Pac.  610,  and 
authorities  therein  cited. 

In  the  last  case  the  certificate,  however, 
was  made  only  by  the  attorney  for  the  plain- 
tiff in  error.  Here  it  is  in  the  form  of  a 
stipulation  by  all  parties.  Under  section 
5243,  it  being  permissible  for  the  case-made 
to  be  amended  by  stipulation,  the  parties 
having  80  agreed  by  stipulation  appearing  in 
the  case-made,  this  court,  upon  such  Joint 
certificate  wiUiout  more,  would  order  the 
case-made  accordingly  amended.  AU  the  Jus- 
tices concur. 
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MOPPIN  et  aL  t.  NORTON. 
(Saprane  Coart  of  Oklahoma.    Jan.  18,  1914.) 

fSyllalin  Iv  the  Court.) 

1.  Tbiai,    (§   139*)  —  DniuBBEB  to   Detknd- 

ART'S  EVIDBNCK. 

Whenever  aU  the  evidence  and  the  reason- 
able and  rational  Inferences  and  deductions 
therefrom  in  favor  of  the  defendant  talten  as 
true,  will  warrant  a  verdict  in  his  favor,  it  is 
error  for  the  court  to  sustain  plaintiff's  demur- 
rer to  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DiK.  H  332,  333,  338-341,  365;  Dec.  Dig.  f 
139.  •] 

2.  Tekanot  m  CoiofON  (g  5S*)— Bxootxbt  or 

IiAND — NECESaABT  PaBTIXS. 

One  tenant  in  common  may  maintain  an 
action  for  the  lecorerr  of  real  proi>ertv  against 
a  third  person ;  bat  his  recovery  is  limited  to 
such  interest  in  the  premises  as  he  proves  title 
in  himself  superior  to  that  of  defendants. 

[E3d.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Di^.  §g  140-1B6;  Dec.  Dif.  | 
66.*] 

Error  from  District  Court,  Seminole  Coun- 
ty;  Tom.  D.  MIcKeown,  Judge. 

Action  by  Sam  Norton  against  Oeorge 
Moppln  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Beversed  and 
remanded. 

J.  A.  Baker,  of  Wewoka,  for  plalntUTs  In 
error.  Crump,  Fowler  &  Skinner,  o£  Wewoka, 
for  defendant  in  error. 

LOOFBOURROW,  J.  In  May,  1905,  Min- 
erva Moppln  executed  an  instrument  in  writ- 
ing in  form  a  general  warranty  deed,  wliere- 
by  8be  conveyed  to  C.  M.  Rodman  and.  Sam 
Norton  40  acres  of  land  situated  In  the  Semi- 
nole Nation.  In  April,  1910,  Sam  Norton,  one 
of  the  grantees,  commenced  this  action  for 
the  recovery  of  said  real  property;  issues 
were  joined,  and  the  case  tried  in  the  dis- 
trict court  of  Seminole  county. 

M&nerva  Moppln  testified:  That  this  land 
was  allotted  to  her.  That  she  could  not  read 
or  write.  That  her  son,  at  the  time  this  deed 
was  executed,  was  in  jail  in  Tecumseh,  and 
that  she  wanted  to  obtain  |100,  with  which 
to  pay  an  attorney  for  services  rendered  in 
behalf  of  said  son.  That  she  went  to  Kona- 
Wa  to  a  notary  public,  Mr.  Mathis.  That  she 
told  him  she  wanted  to  make  a  mortgage  for 
$100  to  Mr.  Norton.  That  she  signed  the  in- 
strument, and  delivered  it  to  another  son. 
Lane  Osborne,  who  took  the  instrument  to 
Tecumseh,  and  delivered  it  to  Norton.  That 
afterward  Norton  came  down  to  the  place. 
She  had  a  conversation  with  him.  He  looked 
over  the  land,  and  told  her:  "The  ground 
bad.  I  don't  want  your  land.  It  has  a  lease 
on  it,  and  I  can't  do  anything  with  it  without 
I  buy  it  out,  and  that  would  cost  me  more 
than  the  land  is  worth,  and  you  can  pay  me 
the  money  when  you  get  it" — ^to  which  she 
replied  that  she  did  not  have  any  money,  and 
that  she  would  pay  him  when  she  could. 
That  she  never  received  any  money  from  this 


transaction.  That  Norton  ffld  not  claim  Chat 
she  had  sold  him  the  land.  That  he  said  he 
did  not  want  it  That  faeaald,  '^oa  pay  me 
the  money.  Grandma,'  when  yon  get  it" 
That  she  did  not  know  tlie  instniment  she 
signed  was  a  deed ;  cdie  tlioo^ht  it  waa  a 
mortgage. 

Alice  Moppln  testiifled  that  she  la  the 
daughter  of  Minerva  Moppln;  that  she  knew 
Sam  Norton  about  three  years ;  the  first  time 
she  saw  lilm  was  at  her  mother's  house;  that 
on  that  occasion  he  came  to  see  her  mother 
about  the  land ;  heard  him.  tell  her  mother 
that  he  did  not  want  the  land;  that  lie  told 
her  mother  she  could  pay  him  whenev^  she 
got  the  money. 

It  is  admitted  that.  If  Lane  Osborne  had 
been  present,  he  would  testify  that  tlie  deed 
made  by  his  mother,  Minerva  Moppln,  to 
Sam  Norton  was  and  is  only  a  mortgage  to 
secore  the  payment  of  $100  loaned  by  Norton 
to  Minerva  Sfoppln;  that  he  was  present  at 
the  time,  and  knows  this  of  his  own  personal 
knowledge. 

Thereupon  defendants  rested,  and  the 
plaintiff  demurred  to  defendanta"  evidence, 
which  demurrer  was  by  the  court  sustained, 
and  judgment  entered  in  favor  of  plaintiff, 
Norton,  and  against  defendants  Mioppln  and 
others.  From  this  judgment,  defendants  ap- 
peal, and  ask  for  a  reversal  of  said  judg- 
ment, for  the  reasons,  first,  "that  the  court 
erred  in  sustaining  the  demurrer  to  defend- 
ants' evidence,  and  withdrawing  the  case 
from  the  jury,  and  rendering  judgment  him- 
self,*" second,  defendants  contend  "that  the 
evidence  on  the  part  of  the  plaintiff  was  not 
sufficient  to  authorize  a  recovery  in  this 
case." 

[1]  As  to  the  first  question,  the  test  is 
whether  or  not  all  the  evidence  and  the  rea- 
sonable and  rational  inferences  and  deduc- 
tions therefrom  in  favor  of  the  defendants, 
taken  as  true,  will  warrant  a  verdict  for  the 
defendants.  Applying  this  test  to  the  evi- 
dence in  the  case,  we  think  that  the  ruling  of 
the  trial  court  in  sustaining  the  demurrer 
and  taking  the  case  from  the  jury  was  er- 
ror. See  Fittman  t.  Reno,  4  Okl.  638,  46 
Pac.  495;  Archer  v.  United  States,  9  OkL 
569,  60  Pac.  268;  McCormlck  v.  BoniUs,  9 
OkL  605,  60  Pac.  296;  Sanders  v.  Chicago, 
etc.,  Ry.  Co.,  10  Okl.  325,  61  Pac.  1075 ;  Ting- 
ling V.  Redwine,  12  Okl.  64,  69  Pac.  810; 
Watklns  v.  Havlghorst,  13  OkL  128,  T4  Pac 
318;  Norman  v.  Groves,  22  OkL  98,  97  Pac 
561;  Cole  v.  Missouri,  K.  &  O.  Rd.  Co.,  20 
Okl.  227,  94  Pac.  540,  15  L.  R.  A.  (N.  S.)  268; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Walker,  27  OkL 
849,  113  Pac.  907;  Shawnee  Fire  Ins.  Co.  v. 
Thompson,  30  OkL  466,  119  Pac  985. 

[2]  As  to  the  second  proposition,  counsel 
for  plaintiff  in  error,  in  tb^  brief,  say:  "Is 
the  evidence  on  the  part  of  the  plaintiff  such 
as  to  authorize  the  recovery?"  This  question 
of  fact  is  one  to  be  determined  by  the  jnry 
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In  a  retrial  of  tbe  case;  bnt  the  argument 
of  counsel  proceeds  npon  the  theory  that, 
ednce  both  Norton  and  Rodman  are  named 
In  the  deed  as  grantees,  and  the  action  Is  for 
the  recovery  of  the  entire  property  described 
In  tbe  deed,  Norton  alone  cannot,  aa  a  mat- 
ter of  law,  maintain  tbe  action. 

Morton  and  Rodman  are,  under  the  deed, 
tenants  In  common.  Chancellor  Kent  says: 
"They  [tenants  In  common]  are  deemed  seised 
per  my,  but  not  per  tout  They  are  separate- 
ly seised,  and  there  Is  no  privity  of  estate 
between  them."  Norton  and  Rodman  are  not 
'80  united  In  Interest  that  they  must  be  joined 
as  plaintiffs  In  order  to  determine  tbe  con- 
troversy between  Norton  and  plaintiffs  In 
error.  While,  as  tenants.  In  common,  each 
has  an  undivided  Interest  In  each  and  every 
part  and  parcel  of  tbe  land,  stUl  each  has  a 
separate  and  distinct  freehold — one  has  no 
more  Interest  In  the  title  of  tbe  other  than  a 
stranger.  Since  Rodman  Is  not  a  plaintiff, 
presumably  he  prefers  that  defendants  re- 
main in  actual  possession  than  that  the  pos- 
session be  given  Norton.  Norton  alone  can 
maintain  the  action;  but  his  recovery  is 
limited  to  such  Interest  in  the  land  in  which 
he  proves  title  or  right  of  possession  in  him- 
self superior  to  that  of  the  defendants. 

Bliss  on  Cqie  Pleading,  |  26,  discussing 
statutes  like  section  4690,  Rev.  Laws  OkL 
1910,  says:  "This  section  of  the  statute  Just 
considered  is  permissive  only;  parties  are 
not  required  to  Join  as  plaintiffs  unless  they 
are  'united  In  interest' — that  is,  have  a  Joint 
Interest — and  consequently  tenants  in  com- 
mon may  sue  severally  at  their  option,  each 
for  his  own  interest  It  would  seem,  how- 
ever, in  the  absence  of  statutory  authority, 
that  they  must  all  Join  for  the  whole  tract 
or  each  must  sue  for  bis  individual  interest" 
For  authorities  supporting  this  doctrine,  see 
Mattis  V.  Boggs,  19  Neb.  698,  28  N.  W.  328, 
In  which  the  Supreme  Court  of  Nebraska, 
construing  sections  29,  40,  and  42,  Civil  Code 
of  Nebraska,  which  are  tbe  same  as  sections 
4681,  4690,  and  4692,  Rev.  Laws  OkL  1910, 
beld:  "Tenants  in  common  may  Join  in  an 
action  for  the  possession  of  real  estate  held 
by  one  without  title,  or  they  may  sue  several- 
ly and  recover  according  to  their  several 
Interests."  Also,  see,  King  ▼.  Hyatt  51  Kan. 
604,  82  Pac.  1106  [37  Am.  St  Rep.  304]; 
Hines  V.  Trantham,  27  Ala.  8S9;  Lowery  v. 
Rowland,  104  Ala.  420  [16  South.  88] ;  But- 
rlck  T.  TUton,  141  Mass.  93,  6  N.  E.  663; 
Mtobley  v.  Bruner,  69  Pa.  481  HdS  Am.  Dec 
360];  Marshall  r.  Palmer,  91  Ya.  844,  21 
S.  B.  672  [60  Am.  St  Rep.  838];  Oruger  v. 
McClaughry,  61  Barb.  [N.  Y.]  642;  Ha»- 
brouck  et  aL  T.  Bnnce  et  al.,  62  N.  Y.  476; 
Sanford  v.  Sanford,  68  6a.  269;  Williams  v. 
Coal  creek  M.  &  M.  Co.,  U6  Tenn.  678  (93 
S.  W.  672,  6  L.  R.  A.  (N.  8.)  710,  112  Am.  St 
Rep.  878],  also  reported  In  6  Ann.  Cas.  824, 
with  notes. 


The  Judgment  of  the  trial  <iourt  Is  r»- 
versed,  with  directions  to  proceed  In  accord- 
ance with  this  opinion.  All  the  Justices  con- 
car. 


TAYLOR  V.  ANDERSON  et  al. 
(Supreme  Court  of  (^ahoma.    Jan.  13,  1914.) 

(Bpttabiti  hn  the  Court.) 
CowsTrrunoHAt  Law  (J  811*)— Weights  and 

Measures  (§  2*)  —  Dmt  Pbocess  —  CoNci.tr- 

SIVENESS  OP  Weiohts. 

'  Act  approved  March  7,  1913  (Sess.  Laws 
1913,  c.  24),  providing  that  where  lists  of  baled 
cotton  are  purchased  from  local  bayers  and 
stored  In  cotton  yards  owned  and  operated  by 
cotton  weighers,  he  shall  reweigh  the  same  be- 
fore It  is  removed  from  his  vard ;  that  the  pur- 
chasers may  be  present,  and  (section  4),  "when 
any  cotton  shall  be  rewelehed  in  their  presence 
they  shall  accept  the  weights  aa  being  correct 
and  make  final  settlement  on  the  same;"  and 
(section  6)  that  when  the  same  is  reweigbed 
according  to  the  provision  of  said  act  ^he 
transaction  between  the  bnyer  and  seller  as  to 
weights,  shall  be  at  an  end  and  neither  party 
shall  have  any  reooarse  on  the  other" — heM 
to  be  a  legislative  attempt  to  make  conclusive, 
between  the  parties  to  a  Mtle,  the  finding  of 
the  fact  of  tbe  weight  of  the  cotton  by  the 
weigher,  and  hence  La  onconstitational  as  deny- 
ing the  buyer  or  seller,  when  sued  by  the  other, 
due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  C!ent  Dig.  {  932;  Dec.  Dig.  |  311;* 
Weights  and  Measures,  Cent  Dig.  f  2;  Dec. 
Dig.  i  2.»] 

Error  from  District  Court  Cleveland  Coun- 
ty; R.  M.  McMillan,  Judge. 

Action  by  F.  B.  Anderson  and  others 
against  3.  F.  Taylor.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Ralph  C.  Hardle,  of  Norman,  for  plaintlfl 
In  error.  Burwell,  Crockett  &  Johnson,  of 
Oklahoma  City,  for  defendants  in  error. 

TURNER,  J.  On  October  8,  1913,  defend- 
ants in  error  brought  salt  in  the  district 
court  of  Cleveland  county  against  J.  F.  Tay- 
lor, plaintiff  In  error,  the  object  of  which 
is  to  test  the  constitutionality  of  an  act  ap- 
proved March  7,  1918  (Senate  BlU  77,  c.  24, 
Sess.  Laws  1918).  Tbe  petition  substantially 
states  that  one  of  the  plaintiffs,  Wm.  Morgan, 
Jr.,  is  a  local  cotton  dealer  at  Norman  and,  as 
such,  had,  together  with  other  cotton  owned 
by  Mm,  20  bales  of  cotton  stored  in  the  cotton 
yard  operated  by  defendant  at  that  place; 
that  his  coplalntiff,  Anderson,  Clayton  ie 
Co.,  of  Oklahoma  City,  are  dealers  in  cotton 
which  they  buy  from  local  dealers  for  re- 
sale and  export;  that  said  Morgan  as  the 
owner  of  the  20  bales  aforesaid  theretofore 
S0I4  the  same  to  said  Anderson,  (Clayton  ft 
Co.,  and  agreed  to  deliver  the  same  to  them 
£  o.  b.  Norman,  with  weights  guaranteed  at 
the  compress  at  Oklahoma  City;  that  said 
Taylor,  whose  yard  is  the  only  one  in  Nor- 
man, refused  and  still  refuses  to  surrender 
possession  of  said  20  bales  of  cotton  to  plain- 
tiffs on  demand  and  refuses  to  permit  them 
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to  remove  the  same  except  after  the  same 
are  rew^hed  and  ten  cents  per  bale  paid 
him  therefor  as  weigher,  which  plaintiff  re- 
fused to  pay;  that  defendant  threatens  to 
and  will  reweigh  not  only  that  bat  all  cot- 
ton belonging  to  plaintiffs  which  may  be 
stored  in  his  said  yard  from  time  to  time  and 
will  claim  and  charge  snch  fee  for  rewelgh- 
ing  and  will  not  deliver  said  cotton  except 
upon  the  payment  of  the  fee  aforesaid.  It  is 
further  charged  that  defendant  is  so  doing 
pursuant  to  said  act,  which  is  alleged  to  be 
unconstitutional  for  certain  reasons  set  forth 
in  the  petition.  The  prayer  is  that  the  de- 
fendant be  enjoined  from  so  doing  and  for 
general  relief.  After  answer  filed,  in  effect 
a  general  admission  and  a  plea  of  Jnstlflca- 
tion  under  the  act,  there  was  Judgment  for 
plaintiffs  upon  the  pleadings,  the  act  was  de- 
clared unconstitutional,  the  Injunction  grant- 
ed as  prayed,  and  defendant  brings  the  case 
here. 

The  act  assailed  is  entitled:  "An  act  to 
require  the  reweighlng  of  baled  cotton  be- 
fore removing  the  same  from  any  local  cot- 
ton yard  and  fixing  the  penalty  for  the  viola- 
tion thereof." 

It  provides: 

"Section  1.  EiVery  person,  firm  or  corpora- 
tion In  the  state  of  Oklahoma,  engaged  In 
the  business  of  cotton  buying,  where  lists  of 
baled  cotton  are  purchased  from  local  buy- 
ers, and  the  said  cotton  stored  in  cotton 
yards  or  cotton  warehouses  owned  or  oper- 
ated by  cotton  weighers,  shall,  before  remov- 
ing same,  have  said  cotton  rewelghed. 

"Sec.  2.  Every  owner  or  operator  of  a  cot- 
ton yard  or  warehouse  in  the  state  of  Okla- 
homa, shall  be  required,  before  allowing  any 
cotton  to  be  removed  from  his  yard,  or  ware- 
house, to  reweigh  same  in  the  presence  of 
the  owner  or  purchaser,  or  some  agent  of 
said  purchaser,  or  owner  of  same ;  and,  with 
indelible  ink,  mark  on  the  bale,  in  figures, 
the  weight  of  the  bale." 

Section  3  provides  for  testing  the  scales 
and  a  second  weighing. 

"Sec.  4.  Persons,  firms,  or  corporations  en- 
gaged in  the  cotton  business,  coming  un- 
der the  provisions  of  this  act,  shall  have  the 
right  to  be  present  at  the  reweighlng  of  any 
cotton  they  may  purchase  or  desire  to  pur- 
chase, and  when  any  cotton  shall  be  re- 
weighed  In  thdr  presence  they  shall  accept 
the  weights  as  being  correct  and  make  final 
settlement  on  the  same. 

"Sec.  5.  When  a  list  of  cotton  has  been 
rewelghed  before  leaving  the  cotton  yard,  ac- 
cording to  the  provisions  of  this  act,  the 
transaction  betwe«i  the  buyer  and  seller  as 
to  the  weights,  shall  be  at  an  end  and  neither 
party  shall  have  any  recourse  on  the  other." 

Section  6  provides  the  penalty  for  a  viola- 
tion of  the  act.  Which  means  (section  1) 
that  when  Morgan  bought  this  cotton  and  had 
It  stored  in  this  yard,  before  he  can  deliver 
It  to  the  purchasers,  his  coplaintiffs,  he  must 


Iiave  it  rew^hed  by  the  welghmaster  of  the 
yard.  Not  only  that,  but  section  2  makes  it 
the  duty  of  the  welghmaster  to  reweigh  It, 
before  it  is  removed,  in  the  presence  of  one 
of  the  contracting  parties  or  his  agent,  and 
to  mark  the  weight  of  the  bale  thereon.  Af- 
ter section  3  makes  provision  for  any  person 
In  Interest  not  satisfied  with  the  weights  to 
require  a  reweighlng,  section  4  provides  that 
the  purchasers  may  be  present  at  the  re- 
weighlng, and  that  when  they  are,  and  the 
cotton  is  rewelghed  in  their  presence,  "they 
shall  accept  the  weights  as  being  correct  and 
make  final  settlement  on  the  same."  Not 
only  that,  but,  whether  the  purchaser  la  pres- 
ent or  not,  section  5  provides  that,  when  the 
cotton  Is  rewelghed  as  provided,  "the  trans- 
action between  the  buyer  and  seller  as  to 
weights,  shall  be  at  an  end  and  neither  party 
shall  have  any  recourse  on  the  other." 
Which  means  that  such  finding  of  the  weights 
by  the  weigher  is  conclusive  as  to  that  fact, 
and  should  either  buyer  or  seller  sue  tlie 
other  and  base  his  claim  on  over  or  under 
weights  resulting  from  fraud,  accident,  mis- 
take or  anything  else,  the  other  has  the 
right  to  plead  the  weights,  as  found  by  the 
welghmaster,  in  bar  of  the  action,  and  the 
same  will  be  conclusive  evidence  of  the 
weight  of  the  cotton.  Whether  the  act  is  an 
attempt  to  confer  upon  the  welghmaster  the 
exercise  of  Judicial  jfovrer,  or  denies  to  ^ther 
party  to  the  sale  the  equal  protection  of  the 
law,  or  whether  it  Interferes  with  plaintiffs' 
right  to  contract,  or  whether  it  constitutes  a 
taking  of  private  property  for  private  use 
(and  it  seems  to  be  open  to  objection  on  any 
of  these  grounds),  and  for  any  of  the  reasons 
stated  is  unconstitutional,  we  need  not  say, 
for  true  it  is  it  was  beyond  the  iwwer  of  the 
Legislature  to  make  the  finding  of  the  welgh- 
master conclusive  evidence  of  that  fact,  and 
hence  the  act  must  fall,  as  denying  to  the 
party  sued,  whether  buyer  or  seller,  dne  pro- 
cess of  law. 

Cooley's  Ckynst  lim.  (7th  Ed.)  p.  526,  says: 
"  •  •  •  Except  in  those  cases  which  fall 
within  the  familiar  doctrine  of  estoppel  at 
common  law,  or  other  cases  resting  upon  like 
reasons,  it  would .  not,  we  apprehend,  be  In 
the  power  of  the  Legislature  to  declare  that 
a  particular  item  of  evidence  should  preclude 
a  party  from  establishing  his  rights  in  opposi- 
tion to  it  In  Judicial  investigations  the  law 
of  the  land  requires  an  opportunity  for  trial; 
and  there  can  be  no  trial  if  only  one  party 
is  suffered  to  produce  his  proofs.  Tlie  most 
formal  conveyance  may  be  a  fraud  or  for- 
gery; public  officers  may  connive  with  rogues 
to  rob  the  citizen  of  his  property ;  witnesses 
may  testify  or  officers  certify  falsely,  and 
records  may  be  collusively  manufactured  for 
dishonest  purposes;  and  that  legislation 
which  would  preclude  the  fraud  or  wrong 
being  shown,  and  deprive  the  party  wronged 
of  all  remedy,  has  no  Justification  in  the 
principles  of  natural  Justice  or  of  constito- 
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aonal  law"— cttlng  BlackweQ  on  Tax  Iltlas, 
p.  100  et  fMQ. 

In  McCready  t.  Sexton  &  Son,  29  Iowa, 
856,  4  Am.  Rep.  214,  the  court  said:  "Want- 
Ian  V.  White,  19  Ind.  470,  which  was  a  pro- 
ceeding by  habeas  corpus  In  behalf  of  an  en- 
listed minor,  who  had  taken  the  usual  oath 
of  his  age.  His  discharge  was  resisted  on 
the  ground  that  the  act  of  congress  provided 
that  'the  oath  of  enlistment  taken  by  the  re- 
cruit shall  be  conclusive  as  to  his  age.'  The 
court  held  'that  It  Is  not  competent  for  the 
legislative  power  to  declare  what  shall  be 
conclusive  evidence  of  a  fact'  •  •  •  In 
Groesbeck  v.  Seeley,  13  Mich.  329,  Qnlnlon  v. 
Rogers,  12  Mich.  169,  and  Case  v.  Dean  et  al., 
16  Midi.  12,  a  statute  making  the  tax  deeds 
conclusive  evidence  of  title  was  held  abso- 
lutely void,  as  being  In  conflict  with  the  con- 
stitutional provision  guaranteeing  due  pro- 
cess of  law  for  the  protection  of  life,  liberty, 
and  property." 

In  WUson  t.  Wood  et  al.,  10  OkL  279,  61 
Pac.  1045,  the  court.  In  the  syllabus,  said: 
"The  Legislature  has  no  power  to  declare  a 
tax  deed  or  the  recitals  therein  conclusive 
evidence  of  a  compliance  with  those  matters 
which  are  essential  to  the  exercise  of  the 
taxing  power,  or  to  those  matters  which  are 
necessary  to  be  done  In  order  to  divest  the  ti- 
tle of  the  former  owner  or  those  claiming 
through  him,  and  to  execute  a  valid  deed  of 
conveyance.  In  Judicial  investigations  the 
law  of  the  land  requires  an  opportunity  for 
trial,  and  there  can  be  no  trial  If  only  one 
party  Is  suffered  to  produce  his  proofs.  Ex- 
cept In  those  cases  which  fall  within  the  es- 
tablished doctrine  of  estoppel  at  the  common 
law,  or  cases  resting  on  like  reasons.  It  la 
not  within  the  power  of  the  Legislature  to 
declare  that  a  particular  item  of  evidence 
shall  preclude  a  party  from  establishing  his 
rl^ts  in  opposition  to  it" — and  after  quot- 
ing approvingly  from  Judge  Cooley,  as  we 
bave  done,  dted  Weeks  ▼.  Merkle,  6  OkL  714, 
62  Pac.  929. 

In  Graves  v.  Northern  Pacific  Ry.  Co.,  5 
'Mont  556,  6  Pac.  16,  61  Am.  Rep.  81,  it  was 
beld  that  a  statute  rendering  a  railroad  com- 
pany liable  for  cattle  killed  by  it  at  a  valu- 
ation to  be  conclusively  fixed  by  appraisers 
was  unconstitutional  as  denying  a  right  to 
trial  by  Jury. 

In  Vega  Steamship  Co.  v.  Consolidated  Ele. 
Co.,  76  Minn.  808,  77  N.  W.  973,  43  L.  R.  A. 
843,  74  Am.  St  Rep.  484,  plaintiff  was  a 
common  carrier  of  freight  on  the  Great 
Lakes  between  two  certain  points;  defend- 
ant owned  and  operated  a  public  grain  ele- 
vator at  one  of  them.  On  a  certain  day  S. 
M.  &  Oo.  proceeded  to  transport,  on  one  of 
plaintilTs  ships,  a  certain  number  of  bushels 
of  wheat,  stored  in  said  elevator,  to  the  oth- 
er point  The  wheat  while  being  delivered 
from  the  devator  to  the  ship  was  weighed 
out  by  the  assistant  state  weighmaster,  un- 
der the  laws  of  Minnesota.  Gen.  Stat  1894, 
i  7675,  after  prescribing  the  duties  of  the 
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weighmaster,  one  of  which  was  to  weigh  said 

grain,  provided  that  "the  action  and  certifi- 
cates of  such  weighmaster  and  his  assistants 
in  the  discharge  of  their  aforesaid  duties 
shall  be  conclusive  upon  all  parties,  either 
in  interest  or  otherwise,  as  to  the  matters 
contained  in  said  certificates."  When  the 
grain  was  delivered  to  consignee,  there  was 
a  shortage  which  was  paid  for  by  the  car- 
rier pursuant  to  the  terms  of  the  bill  of  lad- 
ing, who  thereupon,  becoming  subrogated  to 
bis  rights,  brought  suit  against  the  elevator 
company  for  the  amount  of  the  shortage.  On 
the. trial  the  cohrt  directed  a  verdict  for  de- 
fendant and  in  effect  held  that  the  statute  in 
question  made  the  finding  of  the  weighmas- 
ter as  to  the  weights  conclusive  of  that  fact 
as  between  the  parties.  In  passing,  speak- 
ing to  the  statute,  the  court  said:  "But  Is  it 
competent  for  the  Legislature  to  make  the 
weight  thus  ascertained  absolutely  conclu- 
sive? We  are  of  the  opinion  that  It  Is  not 
The  Legislature  cannot  in  this  manner  pro- 
vide for  the  arbitrary  exercise  of  power,  so 
as  to  deprive  a  person  of  his  day  In  court  to 
vindicate  his  rights.  And  the  law  which 
closes  his  mouth  absolutely  when  he  comes 
into  court  is  the  same,  in  effect,  as  the  law 
which  deprives  him  of  his  day  in  court  See 
Cooley  Const  lim.  (6th  Ed.)  p.  462;  6  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  p.  1060;  Graves  v. 
Northern  P.  R.  Co.,  5  Mont  556  [6  Paa  16],  51 
Am.  Rep.  81;  Moore  v.  State  ex  reL  Denny, 
66  Ind.  362,  363;  Wantlan  t.  White,  19  Ind. 
470." 

M.,  K.  &  T.  Ry.  Co.  ▼.  Simonson  et  al.,  64 
Kan.  802,  68  Pac.  653,  57  L.  R.  A  765,  91 
Am.  St  Rep.  248,  was  a  suit  against  the  rail- 
way company  for  a  shortage  of  hay  shipped 
over  its  lines.  There  was  Judgment  for 
plaintiff  and  the  company  appealed.  The  ac- 
tion was  brought  under  Gen.  Stat  1901,  H 
6938-6947,  which  among  other  things  provid- 
ed that  the  railway  company  should  furnish 
track  scales  for  weighing  hay  and  issue  du- 
plicate bUls  of  lading,  and  cOhcluded  one  of 
the  sections  thus:  "And  in  any  action  here- 
after brought  against  any  railway  company, 
for  or  on  account  of  any  failure  or  neglect 
to  deliver  any  such  grain,  seed  or  hay  to  the 
consignee,  or  his  heirs  or  assigns,  either  du- 
plicate of  such  bill  of  lading  shall  be  conclu- 
sive proof  of  the  amount  of  such  grain,  seed 
or  hay  so  received  by  such  railway  company." 
To  esca{)e  liability  the  railway  company  of- 
fered to  prove  that  the  full  amount  of  hay 
receipted  for  in  the  bills  of  lading  had  not 
in  fact  been  received  by  it  In  passing  upon 
the  admissibility  of  the  evidence,  the  court 
held  that  part  of  the  statute  quoted  to  be  un- 
constitutional, admitted  the  evidence,  and 
said:  "Is  it  in  the  power  of  the  Legislature 
thus  to  create  a  conclusive  presumption"  of 
evidence  "in  a  matter  of  private  contract? 
We  are  constrained  to  believe  that  it  is  not 
Every  suitor  is  entitled  to  his  day  in  court 
and  to  have  his  case  determined  on  such  evi- 
dence as  legal  policy  will  allow.    It  Is  doubt- 


less  competent  for  the  Legislature  to  pre- 
scribe many  of  the  rules  of  evidence.  The 
snbjects  of  the  competency  of  witnesses,  the 
order  of  trial,  the  burden  of  proof,  the  effect 
of  pnblic  records,  the  certiflcation  of  copies 
of  official  documents,  the  prima  fade  char> 
acter  of  certain  evidence,  and  other  like  mat- 
ters which  pertain  to  the  practice  rather 
than  the  right  of  proving  causes,  are  law- 
fully within  the  sphere  of  legislative  regula- 
tion; but  it  is  not  viithin  the  power  of  the 
Legislature  to  exclude  from  the  courts  that 
which  proves  the  truth  of  a  case,  nor  on  the 
other  hand,  to  compel  them  to  receive  that 
which  is  false  In  character."  And  in  the  syl- 
labus: "The  provision  of  chapter  100  of  Uie 
Laws  of  1893  (Gen.  Stat  1901,  {{  5938-5947) 
which  makes  the  specification  of  weights  in 
bills  of  lading  issued  by  railroad  companies 
for  hay,  grain,  etc.,  shipped  over  their  lines, 
conclusive  evidence  of  the  correctness  of  such 
weights,  is  unconstitutional  because  denying 
to  the  companies  due  process  of  law,  and  be- 
cause wrongfully  depriving  the  courts  of  the 
judicial  power  to  determine  the  weight  and 
sufficiency  of  evidence."  See,  also,  People  v. 
Rose,  207  111.  352,  69  N.  E.  762;  McNulty  et 
al.  V.  Toof  et  al.,  116  Ky.  202-210,  75  8.  W. 
258;  State  v.  Schlenker,  112  Iowa,  642,  84  N. 
W.  698,  51  L.  K.  A.  347,  84  Am.  St.  Bep.  360; 
Southern  P.  R.  Co.  v.  Bd.  of  Railroad  Com'rs 
(0.  C.)  78  Fed.  236;  Ramlsh  v.  Hartwell,  126 
Cal.  443,  58  Pac.  920;  Chicago,  etc.,  Ry.  Co. 
V.  Minnesota,  134  U.  8.  418,  10  Sup.  Ct.  462, 
702,  33  L.  Ed.  970;  Littie  Rock,  etc.,  Ry.  Co. 
V.  Payne.  33  Ark.  816,  34  Am.  Rep.  55 ;  Cor- 
bln  V.  Hill,  21  Iowa,  70;  Weeks  v.  Merkle,  6 
Okl.714;t  White  v.  Flynn,  23  Ind.  46;  Groes- 
beck  et  aL  v.  Seeley,  13  Mich.  329;  Wantlan 
V.  White,  19  Ind.  470;  Man  v.  Hanthorn, 
148  V.  8.  172,  13  Sup.  Ct.  508,  37  L.  Ed.  410; 
Abbott  T.  lindenbower,  42  Mo.  162. 

We  are  therefore  of  the  opinion  that  the 
whole  act  is  unconstitutional  and  must  fall. 
We  say  the  wjiole  act  for  the  reason  that  the 
purpose  of  the  act  was  to  accomplish  one  ob- 
ject only,  which  was  to  make  the  determina- 
tion of  the  weights  by  the  welghmaster  con- 
clusive evidence  of  that  fact.  Where  such  is 
the  case,  the  whole  act  must  fall,  for  it  is 
impossible  to  suppose  that  the  Legislature 
would  have  passed  the  act  with  its  ultimate 
object  eliminated  therefrom. 

Ko  other  question  being  raised,  the  Judg- 
ment of  the  trial  court  is  affirmed. 


LAWSON  V.  GUTHBIB. 
(Supreme  Court  of  Oklahoma.    Jan.  13,  1914.) 

(BylXabut  hy  the  Court.) 

1.  Removai.    of     Causes     (§     89*)— Papers 
Tbansferbed — Certified  Copies. 

Section  431,  Wiliiams'  Const,  provides 
that,  when  a  case  la  removed  or  transferred 
from  a  state  court  to  the  United  States  Circuit 
or  District  Court,  "  *  •  •  the  files  and  pa- 
pers in  such  transferred  cases  shall  be  transfer- 


red to  the  proper  United  States  (!!ircnit  or  Dis- 
trict Court,  together  with  a  transcript  of  all 
book  entries  to  complete  Uie  record  in  audi 
particular  case  ao  transferred."  But  when  the 
petition  for  removal  is  denied,  then  the  files  and 
papers  most  remain  in  the  court  in  which  the 
petition  is  filed,  and  the  petitioner  must  secore 
certified  copies  of  all  such  files,  papers,  and  rec- 
ords, and  cause  that  to  be  filed  in  the  United 
States  court 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  |f  162.  165,  189,  192-195, 
197,  200,  201 ;  Dec  I3ig.  g  89.  •] 

2.  Afpeai.  and  Ebbob   ({  1002*)— Vebdict— 
Evidence. 

Where  the  evidence  is  conflicting,  and 
there  is  sufficient  evidence  In  the  record  tend- 
ing to  support  the  verdict  of  the  jury,  this  oonrt 
will  not  disturb  such  verdict 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  \%  3935-3937;  Dec  Dig.  | 
1002.*] 

3.  Clerks  of  Coubtb  (8  37*)— Pbepabatiow 
OF     Transceipt— AcnoN    FOB     Fees — Iw- 

BTBXrCTIONS— QUESTIOW  FOB  JUBT. 

Instructions  examined,  and  held  aa  correct- 
ly stating  the  law  applicable  to  the  case. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  $  65;  Dec  IMg.  {  37.*] 

Error  from  Ck>unty  Court,  Okfuskee  Ooon- 
ty;   W.  A.  Huser,  Judge. 

Action  by  Charles  B.  Guthrie  against  Lew- 
is C.  Lawson.  Judgment  for  plaintiff,  and. 
defendant  brings  error.    Affirmed. 

Winston  T.  Banks,  of  Hugo,  for  plaintiff  in 
error.  John  L.  Norman  and  8.  L.  O'Bannon, 
both  of  Okemah,  for  defendant  In  error. 

LOOFBOURROW,  J.  In  December,  1907, 
there  was  filed  in  the  office  of  the  clerk  of 
the  district  court  of  Okfuskee  county  the 
original  record  in  the  case  of  Dollle  Honstoa 
V.  Lena  W.  Huddleston  et  al.;  said  cause 
being  transferred  from  the  United  States 
Court  for  the  Western  District  of  the  Indian 
Territory  to  the  district  court  of  Okfuskee 
county,  state  of  Oklahoma,  by  virtue  of  the 
Enabling  Act  Lewis  C.  Lawson,  an  attor- 
ney at  law,  the  attorney  for  Dollle  Houston 
in  said  cause,  filed  a  motion  for  removal  of 
said  cause  of  Houston  v.  Huddleston  from  the 
district  court  of  Okfuskee  county,  OkL,  to  the 
United  States  District  Court  of  the  East- 
em  District  of  Oklahoma.  The  motion  or 
petition  for  removal  was  denied,  and  there- 
upon said  Lawson  directed  the  clerk  of  the 
district  court,  Charles  E.  Guthrie,  the  defend- 
ant in  error  in  this  case,  to  prepare  a  tran- 
script of  the  case  of  Houston  v.  Huddleston, 
that  the  same  might  be  filed  in  the  United 
States  Court  for  the  Eastern  District  of  Ok- 
lahoma; Attorney  Lawson  stating  at  the 
time  that  he  personally  had  the  money  with 
which  to  pay  for  said  transcript  when  com- 
pleted. The  clerk  prepared  the  transcript, 
and  notified  Lawson  that  his  fees  for  such 
service  amounted  to  $48.  Lawson  refused  to 
accept  said  transcript,  and-  refused  to  pay 
the  $48,  and  the  plaintiff  below,  Guthrie, 
commenced  an  action  in  the  justice  court  of 
Okfuskee  county  against  said  Lawson  to  ro- 
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cover  said  amonnt  Jadgment  was  rendered 
In  the  Justice  court  in  favor  of  Guthrie. 
From  that  judgment,  Lawson  appealed  to  the 
county  court,  where  the  case  was  tried  to  a 
jury.  The  Jury  returned  a  verdict  against 
Lawson,  Judgment  being  entered  thereon,  and, 
from  that  Judgment,  Lawson  appeals  to  this 
court 

Plaintifr  assigns  as  error  the  refusal  of  the 
trial  court  to  give  to  the  Jury  certain  in- 
structions by  bim  requested ;  also  error  in 
the  giving  of  instruction  No.  3  by  the  court 
And  contends  that  the  evidence  is  not  suffi- 
cient to  sustain  the  verdict  and  Judgment 

[1]  Section  431,  WlUlams'  Const,  provides 
that,  when  a  case  is  r^noved  or  transferred 
from  a  state  court  to  the  United  States  Cir- 
cuit or  District  Court,  "•  •  •  the  flies 
and  papers  in  such  .transferred  cases  shall 
be  transferred  to  the  proper  United  States 
Circuit  or  District  Court  together  with  a 
transcript  of  all  book  entries  to  complete  the 
record  in  such  particular  case  so  transfer- 
red." Plaintifr  in  error  contends  that  it  is 
contrary  to  law  for  the  clerk  to  make  a 
transcript  of  all  of  the  records,  files,  and  pa- 
pers in  the  case,  and  that  he  should  have 
transferred  the  original  files  and  papers,  and 
only  transcribed  the  book  entries  necessary 
to  complete  the  record.  That  contention  is 
correct  if  the  case  is  removed ;  but  when  the 
petition  for  removal  is  denied,  then  the  flies 
and  papers,  being  the  records  of  that  court, 
must  remain  in  the  court  in  which  the  peti- 
tion is  filed,  and  the  petitioner,  If  he  wishes 
the  ruling  reviewed  by  the  United  States  Cir- 
cuit or  District  Court,  must  secure  certified 
copies  of  all  files,  papers,  and  records,  and 
cause  that  to  be  filed  in  the  United  States 
court 

[2]  As  to  whether  or  not  $48  was  a  reason- 
able fee  and  charge  for  the  services  rendered 
by  the  clerk  is  and  was  a  question  of  fact 
to  be  determined  by  the  Jury,  and  the  verdict 
of  the  Jury  was  against  the  plaintiff  in  er- 
ror, and  there  is  evidence  In  the  record  tend- 
ing to  support  such  verdict 

Plaintiff  In  error  also  contends  in  his  ar- 
gument that  he  requested  the  clerk  to  make 
a  copy  of  book  entries  alone,  and  did  not 
request  a  transcript  of  the  entire  record. 
The  testimony  of  Guthrie  is  to  the  effect  that 
District  Judge  Caruthers,  at  the  time  Law- 
sou  demanded  a  transcript  stated  to  him  that 
It  would  be  necessary  for  him  (Lawson)  to 
show  that  he  had  ample  funds  to  pay  for  this 
record;  that  Lawson  thereupon  pulled  from 
his  pocket  a  pocketbook  full  of  currency, 
made  a  display  of  money  to  show  that  he 
had  the  money  to  pny  for  the  transcript  "Q. 
What  did  Mr.  Lawson  say?  A.  He  said.  'I 
have  got  the  money  to  pay  for  It ;  I  want  a 
transcript  of  the  record.'  That's  what  he 
said.  Q.  In  pursuance  of  this  request  and 
demand  of  his,  did  you  make  a  transcript 
of  the  record  In  that  ease?  A.  Yes,  sir." 
Witness  Guthrie  further  testified  that  the 


transcript  was  to  be  paid  for  upon  its  com- 
pletion. He  notified  Lawson  of  Its  comple- 
tion, and  testified  to  having  demanded  the 
fees  several  times,  and  having  been  refused ; 
tendered  It  before  the  Justice  of  the  peace, 
and  brought  it  into  the  county  court  and  ten- 
dered It  He  further  testified  that  after  the 
petition  for  removal  was  denied,  Mr.  Law- 
son  said  to  him,  the  clerk,  "Should  you  fail 
to  comply  with  my  demand  to  get  out  this 
transcript  In  order  that  I  may  remqve  this 
case,  the  crime  Is  a  very  grave  one."  "Q. 
Did  you  prepare  It  for  Lawson  or  for  DoIUe 
Houston?  A.  For  Lawson.  Q.  Did  you 
make  this  record  on  the  strength  of  his  per- 
sonal request  and  demand?  A.  Yes,  sir.  Q. 
You  knew  nothing  about  his  clients,  whether 
they  lived  In  the  United  States  or  Africa? 
A.  No.  He  showed  me  the  second  time  in 
the  presence  of  Mr.  Moon  the  contents  of  his 
money  purse." 

[3]  The  court  instructed  the  Jury,  in  part 
as  follows: 

"IIL  You  are  instructed  that  W  you  be- 
lieve from  the  evidence  that  the  defendant 
requested  the  plalntlfl!  to  make  a  transcript 
of  the  record  In  the  case  In  question,  and  that 
the  plaintiff  and  the  defendant  understood  at 
the  time  of  such  request  that  It  was  for  the 
entire  record  as  admitted  In  evidence,  and 
that  the  defendant  Individually  and  personal- 
ly agreed  to  pay  for  same,  then  you  should 
find  for  the  plaintiff  In  such  sum  as  you  shall 
find  from  the  evidence  to  be  a  reasonable 
compeusatlon  for  the  making  of  such  tran- 
script" 

"IV.  If  you  believe  from  the  evidence  that 
the  defendant  requested  the  plaintiff  to  make 
a  copy  of  the  book  entries  alone,  and  that  he 
did  not  request  the  plaintiff  to  make  a  tran- 
script of  the  entire  record  as  exhibited  to 
you,  and  that  the  plaintiff  made  another  and 
entirely  different  transcript  from  that  re- 
quested, tiien  you  should  find  for  the  defend- 
ant" 

These  Instructions  present  both  theories, 
and  the  Jury  found  the  facts  In  favor  of  the 
defendant  in  error. 

Plaintiff  in  error  contends  that  there  was 
no  direct  allegation  in  the  bill  of  particulars 
that  he  promised  to  pay  the  defendant  In  er- 
ror the  sum  sued  for,  or  for  the  transcript 
of  the  record  as  made.  The  second  para- 
graph of  the  bill  of  particulars  states,  In 
part:  "•  •  •  The  defendant  (Lawson) 
thereupon  in  open  court  ordered  from  this 
plaintiff  a  transcript  In  said  cause,  in  order 
that  he,  the  defendant,  representing  the 
plaintiff  (Houston),  might  file  the  same  In  the 
United  States  Court  for  the  Eastern  District 
of  Oklahoma,  stating  at  the  time  in  open 
court  and  unto  the  court  In  the  presence 
of  this  plaintiff,  the  clerk  of  said  court  that 
he,  the  defendant  (Lawson)  personally  had 
the  money  with  which  to  luiy  for  said  tran- 
script when  completed." 

The  case  was  tried  up(Hi  the  theory  that 
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the  acts  and  oondact  of  Lawson  were  sadi 

as  to  make  blm  personally  responsible  for 
these  fees.  Thla  was  a  qaestion  of  fact,  and 
the  Jury  determined  It  adTersely  to  the  plain- 
tiff la  error.  See  Barnes  et  aL  v.  Lynch  et 
a).,  9  Okl.  166,  69  Pac.  996 ;  Richardson,  B., 
B.  Dry  Goods  Co.  t.  Hockaday  et  al.,  12  OkL 
646,  73  Pac.  957;  Kramer  t.  Swing,  10  Okl. 
357,  61  Pac.  1064;  Bird  t.  Webber,  28  Okl. 
583, 101  Pac.  1052. 

In  the  Instmctlons  of  the  court  and  the 
record  we  find  no  error.  The  Judgment  of 
the  trial  court  la  therefore  affirmed.  All  the 
Justices  concur. 


ELLSWORTH  t.   STATB. 

(Ortminal  Court  of  Appeals  of  Oklahoma. 

Jan.  27,  1914.) 

fBvllatu*  iv  tJie  OourtJ 

1.  INOBST  (I  14»)— SufFICIENOT  OK  EVIDENCK. 

In  a  proBecutioD  by  a  daughter  against  her 
father  for  incest,  where  it  appears  that  she  was 
oyer  the  axe  of  consent  when  the  act  charged 
was  committed,  and  her  testimony  is  corrob- 
orated by  proof  of  material  facts  and  corrobo- 
rating circumstances,  connecting  the  defendant 
with  the  commission  of  the  crime,  the  evidence 
is  held  sufficient  to  sustain  the  verdict  and 
judgment,  and  that  no  reversible  error  was  com- 
mitted on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Incest,  Cent 
Dig.  i  12 ;   Dea  Dig.  {  14.*] 

2.  iROEar  (g  IS*)— Bvidencb-tPbiok  Acts. 

In  a  prosecution  for  incest,  evidence  tend- 
ing to  establish  acts  of  incest  at  times  other 
than  and  prior  to  that  relied  on  for  the  convic- 
tion is  admissible  as  indicating  continuousness 
of  the  illicit  relation  and  as  tending  to  corrobo- 
rate the  testimony  of  the  prosecutrix  as  to  the 
particular  act  relied  on  for  conviction. 

[Ed.  Note.— For  other  cases,  see  Incest,  Cent. 
Dig.  I  11;    Dec.  Dig.  |  13.  •] 

Appeal  from  District  Court,  Stephens 
County;  Frank  M.  Bailey,  Judge. 

Fred  Ellsworth  was  convicted  of  Incest; 
and  appeals.   Affirmed. 

Womack  &  Brown  and  Wilkinson  &  Morris, 
all  of  Duncan,  and  Stuart,  Cruce  &  Ollbert, 
of  Oklahoma  City,  for  plaintiff  In  error. 
Charles  West,  Atty.  Oen.,  and  Smith  O.  Mat- 
son,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  J.  This  appeal  Is  prosecuted  from 
a  conviction  had  In  the  district  court  of 
Stephens  county  upon  an  information  charg- 
ing the  defendant,  Fred  Ellsworth,  with  the 
crime  of  Incest  alleged  to  have  been  commit- 
ted with  his  daughter  Flora  Ellsworth  In 
said  county  on  or  about  the  25th  day  of  July, 
1911.  The  verdict  was  guilty  as  charged, 
leaving  his  punishment  to  be  assessed  by  the 
court  On  the  18th  day  of  November,  1911, 
the  court  pronounced  judgment  and  sentenced 
the  defendant  to  Imprisonment  In  the  peni- 
tentiary at  McAlester  for  the  term  of  ten 
years.  To  reverse  the  judgment,  an  appeal 
was  i>erfected. 

[1,  2]  The  only  question  worthy  of  notice 


which  the  record  presents  goes  to  the  merits 
of  the  case.  It  is  claimed  by  defoidant's 
counsel.  In  an  elaborate  argumoit,  that  the 
evidence  does  not  warrant  his  conviction  In 
that  there  is  no  sufficient  corroboration  of 
the  testimony  of  the  prosecuting  witness, 
who  must  be  considered  as  an  accomplice. 

The  prosecution  gave  in  evidence  the  testi- 
mony of  Flora  EHlsworth  as  follows:  That 
she  was  the  daughter  of  defendant  and  was 
16  years  old  March  8,  1911.  That  her 
mother  died  when  she  was  an  infant,  and 
that  after  her  mother's  death  she  lived  with 
her  grandparents  near  Lexington,  OkL,  until 
she  was  seven  years  old.  At  that  time  her 
father,  having  married  the  second  time,  took 
her  to  live  with  him.  That  when  she  was 
12  years  old  her  father  moved  to  the  Wood 
Reserve  in  Stephens  county.  That  when  she 
was  10  years  of  age  her  father  began  to  have 
sexual  Intercourse  with  her,  and  that  their 
illicit  relations  were  continual  until  Friday, 
July  25, 1911,  which  was  the  last  time.  That 
on  that  day  her  stepmother  had  gone  to 
Marlow,  taking  her  half-sister  with  her; 
and  the  act  occurred  in  her  bedroom  daring 
the  afternoon.  She  also  testified  that  her 
father  slept  with  her  off  and  on  since  she  had 
been  living  with  him.  That  her  stepmother 
was  away  the  winter  before  three  weeks  or 
a  month,  and  her  father  occupied  the  same 
bed  with  her  during  that  time  and  had  in- 
tercourse with  her  two  or  three  times  a  week. 
That  she  did  not  tell  people  about  it  before 
because  he  said  "that  if  I  told  it  on  him 
that  he  would  Idll  me."  That  he  often  cuffed 
and  Idcked  her  and  whipped  her  with  a  strap. 
That  he  pulled  her  hair  until  large  bunches 
came  out,  and  made  her  stand  while  her  step- 
mother whipped  her.  That  he  stopped  her 
from  going  to  school.  That  her  stepmother 
usually  went  to  town  on  Tuesday  and  Friday 
of  each  week  with  the  butter  and  eggs.  On 
cross-examination  she  testified  that  her  fa- 
ther would  come  and  take  her  out  of  her  bed 
to  his  pallet  and  have  intercourse  with  her ; 
that  this  occurred  so  often  that  she  could  not 
state  the  number  of  times;  that  she  was 
positive  the  last  act  took  place  on  Friday, 
July  26th;  that  her  mother  and  stepsister 
had  gone  to  town  on  that  day,  and  Ed.  Mc- 
Gehee,  who  had  worked  for  her  father  abont 
a  year  and  a  half,  was  in  the  field  working; 
that  McGehee  had  been  her  sweetheart  for 
about  six  months  before  the  defendant's  ar- 
rest; that  she  told  Mrs.  Duncan,  and  Mr. 
Duncan  brought  her  to  the  county  seat  to 
make  the  complaint,  and  she  did  not  return 
to  her  father's. 

George  Townsend  testified  that  he  liad 
worked  for  the  defendant  off  and  on  for  five 
years,  the  last  time  two  years  before ;  that  he 
had  often  seen  the  defendant  and  his  daugh- 
ter Flora  sleeping  together;  that  the  last 
time  that  he  had  seen  them  sleeping  to- 
gether was  about  four  years  ago. 


*For  other  cases  lee  same  topic  and  section  NVUBER  in  Deo.  Dig.  &  Am.  Dig.  Key-Mo.  Series  *  Rq^'r  Indezaa 
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Gd  IiTcGebee  testified  in  snbBtance:  That 
he  had  been  working  as  a  fann  hand  for  the 
defendant  for  aboat  a  year  before  the  prose- 
cution was  commenced.  That  the  Ellsworth 
house  had  two  rooms  and  there  was  a  kitchen 
and  smokehouse  detached,  and  that  he  slept 
In  the  smokehouse.  That  Mrs.  Ellsworth 
nonld  go  to  Marlow  twice  a  week,  on  Tues- 
days and  Fi-ldays,  to  sell  butter  and  eggs, 
and  that  she  generally  took  the  baby  girl 
with  her  and  left  tho  defendant  and  his 
daughter  Flora  at  home.  That  Mrs.  Ells- 
worth went  away  on  a  visit,  and  while  she 
was  away  the  defendant  and  his  daughter 
Flora  slept  In  the  south  bedroom.  That  he 
noticed  mornings  that  only  one  bed  was  slept 
in,  and  that  it  would  be  "disarranged  and 
wallered  up."  That  he  had  seen  the  defend- 
ant take  his  daughter  Flora  by  the  hair  of 
the  head  and  chum  her  head  up  against  the 
walL  That  the  prosecutrix  never  kept  com- 
pany with  young  men,  but  witness  had  been 
courting  her,  but  liad  never  bad  sexual  In- 
tercourse with  her.  That  his  suspicions  were 
aroused  by  the  fact  that  at  one  time  when 
Mrs.  Dllsworth  was  absent  he  sent  him  down 
in  the  pasture  to  see  about  an  old  sow  that 
was  going  to  find  pigs,  and  sent  the  little 
girl  along  with  him,  wbile  the  defendant  re- 
mained at  the  house  with  the  prosecutrix. 
That  another  time  when  Mrs.  Ellsworth  was 
gone  to  town  the  little  girl  came  out  to 
where  he  was  working.  That  during  the 
summer  he  saw  the  defendant  and  the  prose- 
cutrix sleeping  on  a  pallet  In  the  front  room. 

Mrs.  J.  W.  Tamer  testified  in  substance 
that  she  had  lived  for  three  years  a  near 
neighbor  of  the  defendant ;  that  in  Febraary, 
1911,  Mrs.  Ellsworth  went  away  and  was 
gone  for  about  six  weeks,  and  that  during 
her  absence  witness  was  at  the  Ellsworth 
house  nearly  every  day,  sometimes  early  In 
the  morning,  and  noticed  that  only  one  bed 
had  been  occupied ;  that  the  prosecutrix 
never  had  any  yonng  men  company. 

Dr.  O.  B.  Frost  testified  that  he  was  a 
duly  licensed  physician  and  surgeon  and  had 
practiced  medldne  for  36  years;  that  he, 
with  Dr.  Adams  present,  made  a  personal 
examination  of  the  prosecutrix;  that  he 
found  that  the  hymen  had  been  broken  down 
and  it  was  not  of  recent  occurrence;  "that 
her  sexual  organs  resembled  those  of  a  mar- 
ried woman,  that  was  in  the  habit  of  having 
sexual  intercourse;"  that  the  jmrts  had  aa- 
sumed  a  flabby  nature  because  of  friction  or 
excessive  intercourse;  that  "the  condition  of 
her  body  was  that  of  a  married  woman,"  and 
whatever  had  been  the  disturbing  cause  had 
existed  for  some  time  necessarily  from  the 
flabby  condition  of  the  vulva ;  that  he  made 
a  subsequent  examination  some  months  after 
and  found  her  general  condition  much  im- 
proved. 

Henry  Crawford  testified  that  he  was  a 
deputy  sherifr  and  arrested  the  defendant 
In  the  town  of  Marlow  some  time  last  Au- 


gust ;  that  the  defendant  asked  him  what  he 
was  arrested  for;  that  he  did  not  tell  him; 
that  he  allowed  him  to  go  and  get  some  one 
to  take  his  team  home;  that  he  then  went 
to  the  bank  to  get  some  money,  and  from 
there  he  went  to  a  dmg  store. 

W.  M.  Cates  testified  that  he  was  sheriff; 
that  he  phoned  from  Duncan  to  Deputy  Sher- 
iff Crawford  at  Marlow  to  arrest  the  defend- 
ant; that  shortly  after  the  defendant  called 
him  up  on  the  phone  and  wanted  to  know 
what  he  was  arrested  for,  but  that  he  refused 
to  give  him  the  information. 

li.  A.  Seiver  testified  that  he  was  a  druggist 
and  the  defendant  came  Into  his  store  on  the 
day  he  was  arrested  and  asked  for  five  or 
ten  cents  worth  of  stry<dinine,  and  he  told 
him  he  did  not  have  any.  -  At  the  time  Deputy 
Sheriff  Crawford  was  standing  out  in  front 
of  the  drug  store. 

Thereupon  the  state  rested  and  the  defend- 
ant moved  the  court  to  instruct  the  Jury  to 
return  a  verdict  of  not  guilty  on  the  ground 
"that  there  was  a  total  failure  of  corrobora- 
tion of  the  testimony  of  the  prosecuting  wit- 
ness." The  court  overruled  the  motion  and 
allowed  an  exception. 

On  behalf  of  the  defendant,  three  or  four 
witnesses  testified  that  the  defendant  was 
in  the  town  of  Marlow  on  the  afternoon  of 
Tuesday,  the  25th  day  of  July,  1911. 

The  next  witness  on  the  part  of  the  defend- 
ant was  his  wife,  Mrs.  Sara  Ellsworth,  who 
testified  that  since  their  marriage  she  and 
the  defendant  had  slept  together,  and  that 
the  prosecutrix  never  slept  with  him  alone. 
Proper  predicate  was  laid  for  Introducing 
statements  which  the  state  contended  had 
been  made  by  Mrs.  Ellsworth  to  Mrs.  Turner, 
and  Miss  MoIIle  Parham. 

George  Watson  testified  that  he  worked  for 
the  defendant  in  Cleveland  county,  and  at 
that  time  he  saw  prosecutrix  sitting  In  the 
lap  of  a  man  named  Erwln,  and  that  Erwin 
asked  him  not  to  say  anything  about  it 

A  Mr.  Walker  of  Pauls  Valley  testified  that 
he  was  at  the  home  of  the  defendant  in  Oc- 
tober, 1910,  painting  for  him,  and  that  he  had 
seen  Ed  McGehee  and  Flora  Ellsworth  sitting 
on  the  bed,  and  that  McGehee  had  his  hands 
up  under  her  clothes. 

Will  Brady  testified  that  he  was  at  the 
home  of  the  defendant  on  the  28th  day  of 
July  last,  and  saw  the  prosecutrix  and  a 
man  he  took  to  be  Ed  McGehee  lying  on  the 
floor;  that  he  inquired  of  the  prosecutrix  for 
her  father,  and  she  said  that  he  had  gone  to 
Marlow. 

Defendant,  as  a  witness  in  his  own  behalf, 
denied  ever  having  illicit  relations  with  his 
daughter,  and  said  at  the  time  of  his  arrest 
he  went  into  the  drug  store  to  purchase 
strychnine  at  his  wife's  request 

In  rebuttal,  Miss  Mollie  Parham  testified: 
That  she  was  50  years  old  and  lived  with  her 
sister,  Mrs.  Turner,  across  the  section  line 
from  the  defendant.  That  about  two  years 
ago  Mrs.  Ellsworth  told  her  that  the  defend- 


ant  bad  been  having  Illicit  relations  witb 
his  daughter  Flora  Ellsworth,  and  that  her 
happiness  had  been  broken  np  because  of 
that.  That  she  said,  "Flora  is  an  immoral 
girl,  and  she  xiomes  between  me  and  Fred ;" 
and  I  said,  "How  can  she  be  immoral;  she 
never  leaves  home;"  and  she  said,  "This 
goes  on  right  under  my  own  roof,  and  yon 
will  see  some  day  that  this  will  come  to 
light"  That  she  afterwards  repeated  the 
story  to  her. 

Mrs.  J.  W.  Turner  testlfled  tbat  Mrs.  Ells- 
worth, speaking  about  her  husband's  arrest, 
said  to  her:  "You  can  Just  tell  Miss  MoUie 
that  it  is  Just  Uke  I  told  her.  I  have  told 
her  that  often." 

On  accomplice  testimony  the  court  Instruct- 
ed the  Jury  as  follows:  "You  are  Instructed, 
gentlemen  of  the  jury,  that  under  the  law 
of  this  state  a  person  cannot  be  convicted  up- 
on the  testimony  of  an  accomplice  unless  they 
be  corroborated  by  such  other  evidence  in  the 
case  as  tends  to  connect  the  defendant  with 
the  commission  of  the  offense,  and  the  cor- 
roboration Is  not  sufficient  if  it  merely  shows 
the  commission  of  the  otCense  or  the  circum- 
stances thereof.  And  you  are  Instructed  in 
this  case,  gentlemen  of  the  jury,  that  the 
prosecuting  witness,  Flora  Ellsworth,  being 
under  the  law  an  accomplice  in  the  crime 
charged  against  this  defendant,  you  cannot 
convict  the  defendant  upon  the  testimony  of 
the  said  witness  unless  you  further  find  from 
the  evidence  that  the  testimony  of  such  wit- 
ness is  corroborated  by  such  other  evidence  in 
the  case  as  tends  to  connect  the  defendant 
with  the  commission  of  the  oCtense  charged 
in  the  Information.  And  it  is  for  the  jury  to 
say,  in  the  light  of  all  tbe  evidence  in  the 
case,  as  to  the  reasonableness  or  unreason- 
ableness of  the  evidence  of  the  prosecuting 
witness  and  as  to  whether  it  has  been  cor- 
roborated by  the  testimony  of  other  credible 
witnesses  or  by  facts  and  circumstances  prov- 
en In  the  case." 

It  is  our  opinion  that  the  condition  of  tbe 
prosecutrix  and  tbe  opinion  of  the  physician 
who  made  the  examination  as  to  its  probable 
cause  corroborates  the  testimony  of  the  pros- 
ecutrix, and  there  are  other  facts  and  cir- 
cumstances brought  out  in  the  evidence  cal- 
culated to  substantiate  and  corroborate  the 
testimony  of  the  prosecutrix.  For  this  rea- 
son the  question  of  the  innocenoe  or  guilt 
of  the  defendant  was  a  question  for  the  de- 
termination of  the  jury.  They  found  the 
defendant  guilty.  No  other  finding  could 
well  have  been  reached,  and  no  good  reason 
is  shown  why  that  finding  should  be  dis- 
turbed. 

The  record  does  not  disclose  any  reversible 
error,  llie  judgment  of  conviction  is  there- 
fore affirmed. 

ARMSTRONG,  P.  X,  and  FURMAN,  X, 
concur. 


JOHNSON  V.  GRAND  LODGE!  A.  O.  U.  W. 

OF  KANSAS    et  aL 
(Supreme  Court  of  Kansas.     Jan.  10,   1914.) 

(Syllaiu*  hv  the  Court.) 

Insurance  (||  79S,  797,  817»)— Divorce  (J 
lt)9*)— Fraternal  Benefit  Certificate — 
Beneficiart— Divorced  Wife— Burden  of 
Proof. 

An  insurance  policy  for  $2,000,  issued  by 
a  fraternal  benefit  association  upon  tbe  life  of 
a  member,  named  bis  wife  aa  the  beneficiary. 
.She  obtained  a  decree  of  divorce  from  her  bus- 
band  and  a  judgment  in  her  favor  for  ^1,fW), 
which  the  decree  of  divorce  provided  should  be 
a  lien  upon  certain  proper^  owned  by  the  hus- 
band. Six  days  after  the  divorce  was  frranted 
tbe  husband  died  without  having  designated 
another  beneficiary.  In  an  action  by  the  for- 
mer wife  against  his  heirs  to  recover  the  pro- 
ceeds of  the  policy,  it  is  held: 

(a)  Under  the  by-laws  of  the  association  and 
by  the  express  provisions  of  section  4303,  Gen- 
eral Statutes  1909,  the  plaintiff  wonld  not  be 
entitled  to  payment  of  the  certificate  unless  she 
was  dependent  upon  the  member  at  the  time  of 
his  death. 

(b)  Whether  the  plaintiff  in  this  case  was 
dependent  within  the  meaning  of  the  by-laws 
and  tbe  provisions  of  the  statutes  depended  up- 
on facts,  the  burden  of  proving  which  rested 
upon  her. 

(c)  Notwithstanding  the  complete  dissolution 
of  the  marriage  relation  by  the  decree  of  di- 
vorce, if  it  were  shown  that  by  the  death  of 
her  former  husband  the  plaintiff  was  deprived 
of  all  means  to  enforce  the  collection  of  her 
judgment,  she  would  be  regarded  as  a  depend- 
ent upon  him  to  the  extent  of  her  interest  in 
the  judgment,  and  in  that  event  she  could  main- 
tain an  action  upon  the  policy  to  recover  the 
amount  of  the  judgment  and  costs,  but  no  more. 
Any  balance  due  upon  the  policy  would,  in 
that  event,  be  payable  to  the  heirs  of  tbe 
member. 

(d)  The  fact  alone  that  when  the  death  of  the 
former  husband  occurred  her  judgment  had  not 
been  satisfied  would  not  make  her  a  dependent 
upon  him  if  his  death  did  not  prevent  the  col- 
lection of  her  judgment 

(e)  Since  every  reasonable  inference  to  be 
drawn  from  the  record  and  from  plaintifTs  at- 
titude in  the  court  below,  as  well  as  here,  com- 
pels the  conclusion  that  there  is  nothing  to  pre- 
vent her  from  obtaining  full  satisfaction  of  her 
judgment  sbe  is  not  a  dependent  upon  her 
former  husband,  and  therefore  cannot  maintain 
the  action. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1936, 1967-1972,  1976,  1980, 1999- 
2002;  Dec.  Dig.  Jg  793,  797,  817  ;•  Divorce, 
Cent  Dig.  |  551 ;   Dec.  Dig.  {  169.*] 

Appeal  from  District  Court  Sedgwick 
County. 

Action  by  Cora  A.  Johnson  against  the 
Grand  Lodge  Ancient  Order  of  United  Work- 
men of  Kansas  and  others.  From  Judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 

Dale  &  Amidon,  of  Wichita,  for  appellant 
George  Gardner  and  Jean  Blad&lene,  both  of 
Wichita,  for  appelleea 

PORTER,  J.  In  his  lifetime  Charles  A. 
Johnson  was  a  member  of  the  Ancient  Order 
of  United  Workmen  of  Kansas,  and  held  a 
beneficiary  certificate  In  the  order  for  tbe 
sum  of  $2,000,  payable  at  his  death  to  Cora 
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was  Issued  was  bis  lawful  wife.  On  the 
lOth  day  of  January,  1910,  Cora  A.  Johnson 
obtained  a  decree  of  divorce  from  him  in  the 
district  coui-t  of  Sedgwick  county,  and  the 
decree  was  in  full  force  and  effect  and  un- 
appealed  from  at  the  time  of  his  death.  He 
committed  suicide  on  the  16th  day  of  Janu- 
ary. 1910.  Thereafter  Cora  A.  Johnson 
brought  this  action  to  recover  upon  the  cer- 
tificate. The  Grand  Lodge  paid  the  money 
Into  court,  and  upon  its  motion  the  heirs  of 
Charles  A.  Johnson  were  made  defendants. 
During  his  lifetime  Charles  A.  Johnson  made 
no  change  In  the  beneficiary;  and  the  ques- 
tion in  this  controversy  is  whether  the  policy 
is  payable  to  Cora  A.  Johnson,  the  person 
named  as  beneficiary,  or  to  his  heirs.  The 
trial  court  found  for  the  heirs,  and  the  plain- 
tiff appeals  from  the  Judgment. 

The  by-laws  of  the  association  issuing  the 
certificate  contain  the  following  provision: 
"The  beneficiary  shall  be  named  in  the  ben- 
.eficlary  certificate,  and  shall  be  confined  to 
one  or  more  of  the  family  of  the  member, 
or  some  person  or  persons  related  to  him  by 
blood,  or  who  shall  be  dependent  upon  him." 

Section  4303,  General  Statutes  of  1909, 
which  controls  fraternal  beneficiary  associa- 
tions, reads:  "The  payment  of  death  bene, 
fits  of  such  an  association  shall  be  to  the 
families,  heirs,  blood  relatives,  afiElanced 
husband  or  affianced  wife  of,  or  to  persons 
dependent  upon  the  member  thereof."  Page 
963. 

It  is  the  law  In  this  state  that  no  person, 
other  than  those  designated  in  the  statute, 
has  an  insurable  Interest  in  the  life  of  the 
member  of  such  an  association,  nor  can  any 
person  outside  the  designated  class  be  made 
a  beneficiary  or  receive  death  benefits.  Gil- 
lam  V.  Dale,  60  Kan.  362,  76  Pac.  861; 
Bolce  V.  Shepard,  78  Kan.  308,  96  Pac  485. 
To  the  same  effect  is  Murphy  v.  Nowak,  223 
111.  301,  79  N.  B.  112. 

It  is  likewise  settled  law  In  this  state  that 
upon  the  rendition  of  a  decree  of  divorce, 
complete  dissolution  of  the  marriage  relation 
immediately  follows.  Durlaud  v.  Durland, 
67  Kan.  ra4,  74  Pac.  274,  63  L.  R.  A.  959; 
Phillips  V.  Phillips,  69  Kan.  324,  76  Pac. 
842;  Woolverton  v.  Johnson,  69  Kan.  70S, 
713,  77  Pac.  559;  Bell  Jacobs  v.  Charles 
Gaskill,  69  Kan.  872,  77  Pac.  550. 

In  Durland  v.  Durland,  supra,  it  was  said: 
"Upon  the  rendition  of  a  decree  of  divorce 
the  relation  of  husband  and  wife  no  longer 
exists  between  the  parties  to  the  suit,  and 
If  one  of  them  should  die  within  six  months 
following  the  date  of  the  decree  the  survivor 
would  take  no  share  of  the  property  of  the 
deceased  under  the  statute  of  descents  and 
distributions,  by  virtue  of  the  former  rela- 
tionship."   Syl. 

In  Modern  Woodmen  v.  Comeaux,  79  Kan. 
493,  at  page  496,  101  Pac.  1,  at  page  2  (25 
L.  R.  A.  [N.  S.]  814,  17  Ann.  Cas.  865),  the 
court  had  occasion  to  construe  the  meaning 


vL  LUK  wuru  aepeuueut  as  usea  lo  uie  Oj' 
laws  of  similar  associations  and  as  employed 
in  the  statute  supra.  In  the  opinion  it  was 
said:  "The  word  'dependent'  is  here  used  in 
such  relation  to  the  preceding  words  as  to 
indicate  that  the  character  of  dependence  in- 
tended should,  in  a  general  sense,  be  similar 
to  the  dependence  which  usually  exists  be- 
tween parent  and  child,  husband  and  wife, 
or  such  as  obtains  generally  in  the  family 
relation."  The  opinion  also  quoted  with  ap- 
proval from  McCarthy  v.  New  Eng.  Order  of 
Protection,  153  Mass.  314,  at  page  318,  26 
N.  E.  866,  at  page  867  ai  I*  R,  A.  144,  25 
Am.  St  Rep.  637),  as  follows:  "The  benefi- 
ciary must  be  dependent  upon  the  member 
in  a  material  degree  for  support  or  mainte- 
nance or  assistance,  and  the  obligation  on 
the  part  of  the  member  to  furnish  it  must,  it 
would  seem,  rest  upon  some  moral  or  legal 
or  equitable  grounds,  and  not  upon  the 
purely  voluntary  or  charitable  impulses  or 
dispositions  of  the  memher." 

The  whole  case  turns,  in  our  opinion, 
upon  whether  Cora  A.  Johnson  was  a  de- 
pendent of  Charles  A.  Johnson  at  the  time  of 
his  death.  On  January  10th,  when  the  di- 
vorce was  granted,  the  court  gave  the  plain- 
tiff a  Judgment  against  Charles  A.  Johnson 
for  $1,500,  and  the  same  was  charged  as  a 
lien  upon  the  property  of  the  defendant.  In 
her  petition  she  alleged  that  he  was  the  own- 
er of  certain  personal  proi>erty,  the  Joint 
accumulations  of  herself  and  the  defendant 
during  their  marriage,  and  that  this  property 
consisted  of  45  head  of  cattle,  9  mules,  3 
horses,  farm  implements,  and  about  1,200 
bushels  of  com.  The  petition  described  the 
land  upon  which  this  property  was  located. 
A  temporary  restraining  order  was  granted 
in  the  action  for  divorce  which  restrained 
the  husband  from  selling  or  disposing  of 
any  of  the  property  until  the  further  order 
of  the  court;  and  the  final  decree  gave  her 
a  lien  upon  the  property  for  the  satisfaction 
of  her  Judgment  The  day  following  the 
granting  of  the  divorce  she  sued  out  a  gener- 
al execution  to  recover  the  Judgment  and 
costs,  and  the  sheriff  on  the  same  day 
levied  the  execution  upon  and  took  into  his 
possession  the  same  personal  property.  The 
return  shows  that  six  days  later,  by  order  of 
plaintiffs  attorney,  the  sheriff  delivered  the 
property  to  the  administrator  of  the  estate  of 
Charles  A.  Johnson,  deceased. 

It  is  the  contention  of  the  defendants  that 
under  the  statute  relating  to  benefit  associa- 
tions (section  4303,  supra)  and  the  foregoing 
decisions  of  this  court  the  moment  the  di- 
vorce was  granted  Cora  A.  Johnson  was  no 
longer  a  dependent  of  Charles  A.  Johnson, 
and  that  she  became  from  that  time  merely 
a  Judgment  creditor,  with  a  lien  upon  Ills 
property  fixed  by  the  express  terms  of  the 
decree  of  divorce.  The  court  Is  of  the  opin- 
ion that  by  reason  of  the  ];)ecullar  character 
Of  the  Judgment  in  her  favor  she  was  more 
I  tvjBjj  a  B»ere  Judgment  creditor.    The  claim 
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upon  which  ahe  was  granted  the  relief  had 
Its  origin  In  the  obligations  which  arose  oat 
of  the  marital  relation.  True  the  claim  for 
fature  support  and  maintenance  was  merg- 
ed in  the  Judgment;  but  after  the  dlyorce, 
and  until  the  Judgment  was  satisfied,  the 
former  husband,  so  long  as  he  lived,  was 
under  an  obligation  to  provide  for  her  sup- 
port and  maintenance  by  paying  the  Judg- 
ment The  obligation  conid  only  be  discharg- 
ed by  satisfaction  of  the  Judgment  In 
Johnson  v.  Johnson,  57  Kan.  343,  at  page 
348,  46  Pac.  700,  at  page  701,  the  court  had 
under  consideration  the  question  of  the  char- 
acter of  an  allowance  made  to  a  divorced 
wife.  It  was  said  in  the  opinion:  "The 
foundation  for  its  allowance  is  the  dnty  of 
the  husband  to  provide  for  the  wife's  sup- 
port; and  where  a  divorce  or  separation 
occurs  because  of  his  fault,  the  dnty  of  pro- 
viding for  her  maintenance  continues,  and 
the  court  by  an  allowance  of  alimony  com- 
pels its  performande.  A  division  of  the 
property  of  the  parties  is  an  essentially  dif- 
ferent thing." 

If  there  had  been  a  division  of  the  prop- 
erty, the  former  wife  could  not  be  said  to  be 
in  any  sense  dependent  for  support  or  main- 
tenance upon  the  former  husband,  because 
In  that  ease  the  decree  would  have  relieved 
the  husband  of  any  further  obligation  In  this 
respect,  and  the  wife  would  have  been 
obliged  to  look  for  support  and  maintenance 
to  her  share  of  the  division  of  the  property. 
The  decree,  as  we  have  seen,  did  not  provide 
for  what  might  be  termed  a  division  of  the 
property,  but  gave  to  Cora  A.  Johnson  a  Judg- 
ment for  a  specific  amount,  which  was  made 
a  lien  upon  the  personal  property  of  the  for- 
mer husband. 

If,  therefore,  It  were  in  good  faith  claimed, 
or  if  it  appeared  from  the  record,  that  by 
the  death  of  her  former  husband  the  plaintiff 
was  deprived  of  the  means  to  enforce  the 
collection  of  her  Judgment,  we  would  have  no 
hesitation  In  holding  that  when  his  death 
occurred  she  was  a  dependent  upon  him 
within  the  meaning  of  that  term  as  used  in 
the  by-laws  of  the  order  and  the  statutes  re- 
ferred to,  and  that  she  could  in  that  event 
have  maintained  this  action  for  the  purpose 
of  recovering  the  amount  of  her  Judgment 
and  costs,  but  no  more.  Any  balance  due 
upon  the  policy  would,  in  our  opinion,  be 
payable  to  the  heirs  of  the  member.  It  is  as 
plain  as  the  noonday  sun,  however,  that  this 
Is  not  the  theory  upon  which  the  plalntlft 
seeks  to  recover.  Since  she  was  no  longer 
the  wife  of  Charles  A.  Johnson,  the  question 
whether  she  was  dependent  upon  him  within 
the  meaning  of  the  by-laws  of  the  order  and 
the  statute  referred  to  became  a  question 
that  depended  upon  facts,  and  the  burden 
rested  upon  her  to  establish  them.  Instead 
of  taking  up  this  burden,  she  adopted  an 
entirely  different  theory.  She  merely  showed 
the  Judgment  and  the  fact  that  when  Charles 
A.  Johnson  died  the  Judgment  iiad  not  been 


paid.  Upon  the  trial  of  the  ease  die  was  a 
witness,  and  on  cross-examination  was  asked 
whether  or  not  she  had  filed  a  daim  in  the 
probate  court  against  the  estate  of  her  for- 
mer  husband.  She  was  also  asked  if  she  had 
ever  recdved  the  |1,500.  Both  questions 
were  objected  to  by  her  counsel,  and  the 
court  sustained  the  objections  upon  the 
ground  that  the  questions  were  incompetent. 
Irrelevant  and  immaterial. 

While  the  record  does  not  aflBrmatively 
show  whether  the  plaintiff  has  in  fact  col- 
lected the  Judgment  every  reasonable  infer- 
ence to  be  drawn  from  the  entire  record  Is 
that  she  has  refrained  from  attempting  to  col- 
lect it  and  is  seeking  to  recover  the  full 
amount  of  the  policy.  No  argument  is  made 
In  the  briefs  of  plalnttfT  to  the  effect  that 
she  bears  the  relation  of  a  dependent  because 
of  her  inability  to  collect  the  Judgment  On. 
the  contrary,  counsel  stand  upon  the  iwsltion 
taken  in  the  court  below  that  all  that  was 
necessary  to  make  her  a  dependent  was  a 
showing  that  when  Charles  A.  Johnson's 
death  occurred  the  Judgment  had  not  been 
satisfied,  and  that  this  fact  alone  made  her  a 
dependent  upon  the  former  husband  without 
regard  to  whether  or  not  her  Judgment  was 
amply  secured.  We  cannot  agree  to  this  con- 
tention. If  it  were  shown  or  claimed  that 
there  was  no  way  in  which  her  Judgment 
could  be  satisfied,  we  think  she  would  be  a 
dependent  to  the  extent  of  her  interest  in 
the  Judgment,  and  in  that  event  she  could 
maintain  an  action  upon  the  poUcy  to  recover 
the  amount  of  the  Judgment  and  Interest 
thereon.  But  there  is  no  showing  of  her  in- 
ability to  realize  upon  her  Judgment,  nor  is 
that  the  contention.  Every  effort  to  inquire 
into  that  matter  upon  the  trial  was  resisted 
by  the  plaintiff.  In  our  view  of  the  case  that 
was  one  of  tiie  most  material  facts  necessary 
for  the  plaintiff  to  establish,  and  the  ques- 
tions asked  of  her  on  cross-examination  were 
entirely  proper.  There  Is,  however,  no  cross- 
appeal  nor  any  claim  that  the  court  erred  In 
the  ruling  made.  As  observed,  every  reason- 
able Inference  to  be  drawn  from  the  record 
and  from  the  attitude  of  plaintiff's  counsel 
in  the  court  below,  as  well  as  here,  comi>els 
the  conclusion  that  there  is  nothing  to  pre- 
vent the  plaintiff  from  obtaining  full  satis- 
faction of  her  Judgment  if  in  fact  she  baa 
not  already  done  so. 

In  ruiey  v.  IlUnols  Ufe  Ins.  Co.,  137  Paa 
793,  decided  at  this  session,  the  right  of  a 
divorced  wife  to  recover  upon  a  policy  of  in- 
surance, naming  her  as  the  beneficiary.  Is 
upheld;  the  distinction  between  that  case 
and  this  resting  wholly  upon  the  statute  (sec- 
tion 4303,  supra)  which  controls  in  the  case  of 
beneficiary  associations,  and  which  has  no 
force  or  effect  upon  ordinary  life  insurance 
policies.  Decisions  from  other  courts  are 
dtcd  by  the  plaintiff;  but  without  examina- 
tion of  the  authorities,  we  assume  that  they 
were  not  controlled  by  an  express  statute. 
If  the  cases  dted  were  decided  upon  any  tfae- 
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ory  that  a  statutory  provision  sncfa  as  we 
bare  is  not  controlling  upon  the  courts,  we 
should  decline  to  follow  them.  We  conclade, 
therefore,  that  the  plaintiff  is  not  a  depend- 
ent upon  the  former  husband  wltliln  the 
meaning  of  the  by-laws  of  the  order  and  the 
statutes. 

The  Judgment  will  be  aflSrmed.    All  the 
Justices  concurring. 


SCOTT  CITY  NORTHERN  B.  CO.  r. 

WILKINSON.t 

{Supreme  Court  of  Kansas.     Jan.   10,  1914.) 

(Byllaiut  by  th«  Court.) 

1.  BiLiB    ADD    Notes    (|    132*)  —  Baiusoad 
Aid  Note^— Defenses. 

It  is  no  defense  to  a  note  giren  to  aid  in 
the  construction  of  a  railroad  that  the  road 
was  built  by  another  company  than  that  speci- 
fied in  the  contract  where  nouting  in  the  agree- 
ment itself  or  in  the  surrounding  circumstances 
indicates  that  it  made  any  difference  to  the 
signer  by  what  company  the  road  was  built. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  316-324;  Dec.  Dig.  g 
132.*] 

2.  Bills  and  Motes  (|  132*)— Bailboad  Aid 
Note— CoNTBACT  in   Considekation— Pee- 

rOBUANCE. 

A  contract  by  a  railroad  company,  in  con- 
sideration of  an  aid  note,  to  build  a  road  to  a 
point  on  another  railroad  on  or  before  a  stated 
day  may  l>e  regarded  as  snbMhntially  perform- 
ed, so  as  to  authorise  a  recovery  on  the  note, 
although  for  a  distance  of  three-quarters  of  a 
mile — up  to  the  right  of  way  of  the  other  road 
—the  ties  and  rails  were  laid  between  midnight 
of  that  day  and  11  o'clocic  the  next  morning. 

[Ki.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  816-324;  Dec.  Dig.  t 
132.*] 

Appeal  from  District  Court,  Logan  County. 

Action  by  the  Scott  aty  Northern  BaU- 
road  Company  against  J.  H.  Wilkinson. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Sayers  &  Gary,  of  HUl  City,  W.  H.  Wag- 
ner, of  Bussell  Springs,  and  C.  B.  Daughters, 
of  Manhattan,  for  appellant  Kagey  &  An- 
derson, of  Belolt,  for  appellee. 

MASON,  J.  The  Scott  City  Northern  BaU- 
road  Company  obtained  a  Judgment  against 
J.  H.  Wilkinson  upon  a  note  given  as  an  In- 
ducement to  the  building  of  a  railroad  from 
Scott  City  to  a  point  on  the  Union  Pacific 
north  of  Bussell  Springs,  and  the  defendant 
appeals. 

The  principal  contentions  npon  wlilch  a 
reversal  Is  asked  are:  (1)  That  the  payment 
of  the  note  sued  upon  was  conditioned  upon 
the  building  of  a  road  by  another  company 
than  that  which  did  build  it;  and  (2)  that 
the  conditions  in  other  respects  were  not  suf- 
ficiently performed. 

The  note  or  contract  sued  upon  reads: 
"Upon  the  completion  of  a  standard  gauge 
railroad  between  Scott  City,  Kansas,  and 
Bussell  Springs,  Kansas,  then  to  a  point  on 


the  Union  Pacific  Railroad  north  of  Basseli 
Springs,  Kansas,  on  or  before  July  1,  1911, 
for  value  received,  I  promise  to  pay  to  the 
order  of  the  Garden  City,  Gulf  &  Northern 
Ballroad  Company  at  the  Bussell  Springs 
State  Bank,  at  Bussell  Springs,  Kansas,  (1,- 
000.00  (one  thousand  dollars),  with  Interest  at 
8  per  cent  per  annum  after  maturity,  this 
obligation  to  be  conditioned  npon  the  con- 
struction and  completion  by  the  aforesaid 
company  of  a  standard  gauge  railroad  from 
Scott  City,  Kansas,  to  Bussell  Springs,  Kan- 
sas, thence  to  a  point  on  the  Union  Pacific 
Ballroad  north  of  Bussell  Springs,  Kansas, 
on  or  l)efore  July  1,  1811 ;  faUore  to  so  con- 
struct said  railroad  as  above  specified  shall 
make  this  obligation  null  and  void." 

The  findings  show  these  facts:  The  com- 
pany named  In  the  contract  had  already  con- 
structed and  was  operating  a  railroad  from 
Garden  City  to  Scott  City,  and  its  charter 
authorized  it  to  buBd  a  line  for  a  considera- 
ble additional  distance  both  north  and  south. 
The  plaintiff  company  was  cliartered  to  build 
and  operate  a  railroad  northwest  from  Scott 
City.  It  was  not  technically  the  successor  of 
the  other  company;  but  its  purposes  were 
practically  Identical  so  far  as  relates  to  the 
road  from  Scott  City  to  the  Union  Pacific. 
It  built  that  road,  and  the  note  sued  on  was 
transferred  to  it  No  clearly  defined  lines 
were  drawn  by  any  one  between  the  activi- 
ties of  the  two  companies. 

[1]  Gases  may  arise,  and  have  arisen,  where 
aid  has  been  subscribed  for  the  building  of  a 
railroad  under  such  circumstances  that  pay- 
ment could  not  be  exacted  where  the  road 
was  built  by  any  other  company  than  that 
to  which  the  promise  was  made.  33  Gyc.  94 ; 
37  Cyc.  483,  496.  Toledo  &  S.  H.  By.  Go.  v. 
Lamphear,  54  Mich.  575,  20  N.  W.  590,  Is  a 
typical  instance.  There,  however,  the  consid- 
eration was  expressed  to  be  the  benefit  to 
be  derived  from  the  building  of  the  railroad 
of  the  company  named  through  a  designated 
village,  and  the  circumstances  indicated  that 
the  identity  of  the  company  was  regarded  as 
a  material  part  of  the  agreement  Here  the 
payment  was  promised  upon  the  completion 
of  a  railroad  between  the  points  named.  The 
writing  specified  as  a  condition  tliat  within 
a  certain  time  the  road  should  be  completed 
"by  the  aforesaid  company" ;  but  the  road 
was  not  required  to  be  that  of  any  particu- 
lar company,  nor  was  anything  said  as  to 
what  company  should  operate  it  The  court 
found  as  a  fact  that  at  the  time  he  signed 
the  note  it  made  no  difference  to  Wilkinson 
who  built  the  road.  In  this  situation  we 
think  the  court  rightly  held  the  defendant 
liable,  so  far  as  concerns  the  contention  un- 
der consideration. 

In  Tol.  &  A.  A.  B.  B.  Go.  V.  Johnson,  55 
Mich.  456,  460,  461,  21  N.  W.  888,  890,  the 
original  company  to  whom  an  aid  note  had 
been  given  became  bankrupt,  and  a  new  com- 
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pany  acquired  Its  assets,  completed  the  work, 
and  sued  upon  the  note.  A  recovery  was  sus- 
tained; fbe  court  saying:  "Tills  was  not  a 
personal  contract  wUcb  could  be  performed 
by  tbe  Toledo,  Ann  Arbor  &  Northern  Rail- 
road Company  only.  It  contemplates  a  trans- 
fer of  the  contract  The  agreement  is  to  pay 
to  the  order  of  the  comiwny.  •  •  •  It 
would  seem  to  be  immaterial  to  defendant 
what  railroad  company  actually  constructed 
the  road,  so  long  as  it  was  done  substantial- 
ly upon  the  line  adopted  by  the  company 
named;  the  benefits  derived  from  its  con- 
struction would  be  the  same  whether  built 
by  one  company  or  another."  See,  also. 
Smith  and  Others  v.  HoUett,  34  Ind.  519; 
First  National  Bank  v.  Ruddock  Co.,  158  Cal. 
334,  111  Pac.  86;  Hunt  v.  Upton,  44  Wash. 
124,  87  Pac.  56. 

A  further  finding  reads:  "The  railroad 
was  constructed  from  Scott  City  through  Rus- 
sell Springs  to  the  Union  Pacific  Railroad, 
at  Winona,  by  the  close  of  July  1,  1911,  ex- 
cept that  for  about  three-quarters  of  a  mile 
from  the  Union  Pacific  Railroad  only  the 
grading  was  completed,  and  the  ties  and  rails 
were  not  laid;  but  by  11  o'clock  the  follow- 
ing morning,  Sunday,  July  2,  1911,  the  last 
three-quarters  of  a  mile  had  been  laid,  with 
ties  and  rails  sufficiently  spiked  up  to  the 
Union  Pacific  right  of  way.  A  few  weeks 
later  the  road  was  connected  with  the  Union 
Pacific  track  at  Winona,  and  train  loads  of 
freight  or  of  passengers,  or  both,  have  ever 
since  been  carried  over  said  road  dally,  ex- 
cept Sunday,  upon  a  regular  schedule  from 
Winona  to  Scott  City  and  return,  except  in 
severe  snow  blockades  early  in  1912." 

[2]  The  question  for  determination  Is 
whether  this  constituted  a  sufficient  perform- 
ance to  authorize  a  recovery  upon  the  note 
in  suit.  There  is  conflict  of  Judicial  opinion 
as  to  whether  anything  but  a  complete,  ex- 
act, and  technical  fulfillment  of  every  condi- 
tion stated  will  enable  a  railroad  company  to 
enforce  an  aid  contract.  This  court,  how- 
ever, has  held  that  a  substantial  compliance 
is  all  that  is  necessary.  See  Railroad  Co.  v. 
Scott  County,  82  Kan.  795,  109  Pac.  684, 
where  the  cases  bearing  on  the  question  are 
collected.  See,  also,  Jackson  v.  Stockbrldge, 
29  Tex.  894,  94  Am.  Dec.  290 ;  Missouri  Pa- 
cific Railway  Co.  v.  Tygard,  84  Mo.  263,  54 
Am.  Rep.  97;  Ogden  et  al.  v.  Kirby,  79  111. 
555. 

We  are  clearly  of  the  opinion  that  either 
the  finding  quoted  compels  the  conclusion,  as 
a  matter  of  law,  that  there  was  such  a  sub- 
stantial compliance  with  the  conditions  nam- 
ed as  to  entitle  the  company  to  enforce  the 
subscription,  or  else  this  finding,  taken  in 
connection  with  others  and  with  the  evidence, 
Justified  a  decision  by  the  trial  court,  as  a 
question  of  fact,  that  there  had  been  such  a 
compliance. 

The  appellant  contends  that  error  was 
committed  in  overruling  a  demurrer  to  the 


petition.  The  questions  Involved  in  this  as- 
signment are  substantially  the  same  as  those 
already  considered.  If  the  plaintiff  failed  to 
set  out  the  facts  with  sufficient  fuUness  lu  its 
pleading,  the  defect  was  supplied  by  the  evi- 
dence. The  real  controversy  was  fully 
threshed  oat  before  the  trial  court,  and 
there  is  no  occasion  now  for  a  critical  ex- 
amination of  the  allegations  of  the  petition. 
The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


MEMORANDUM  DECISIONS 


CALIFORNIA  MILL.  &  MIN.  CO.,  Limited, 
et  al.  V.  ROCKY  MOUNTAIN  NAT.  BANK 
et  al.  (Court  of  Appeals  of  Colorado.  Jan.  12, 
1914.)  Error  to  District  Court,  Gilpin  County ; 
Flor  Ashbaugb,  Jud^e.  Action  by  the  Cali- 
fornia Milling  &  Minin;;  Company,  Limited, 
and  others,  against  the  Rocky  Mountain  Na- 
tional Bank  and  others.  A  demurrer  was  sus- 
tained to  plaintiffs'  comi^aint,  and  they  bring 
error.    Reversed  and  rendered. 

See,  also,  22  Colo.  App.  237,  124  Pac.  590. 
Henry  J.  Hersey,  Arthur  Ponsford,  William  E. 
Ilutton,  and  Dayton  &  Denious,  all  of  Denver, 
for  plaintiffs  in  error.  H.  A.  Hidka,  L.  J.  Wil- 
liams, and  C.  W.  Waterman,  all  of  Denver,  for 
defendants  in  error. 

MORGAN,  J.  9he  error  assigned  herun,  up- 
on which  the  argument  is  based,  is  to  the  rul- 
ing of  the  lower  court  sustaining  a  general  de- 
murrer to  the  plaintiffs'  complaint.  The  recent 
opinion  of  the  Supreme  Court  in  the  case  of 
Sykes  v.  Kruse,  49  Colo.  560,  113  Pac.  1013. 
banded  down  smce  the  filing  of  the  original 
briefs  herein,  determines  the  contention  here 
in  favor  of  the  plaintiffs  in  error,  and  makes 
it  unnecessary  to  write  an  extended  opinion. 
In  that  case  the  Supreme  Court  bad  before  it 
a  motion  to  strike  a  counterclaim  in  which  the 
same  allegations,  in  substance,  were  made  as 
those  contained,  in  the  complaint  herein,  involv- 
ing, practically,  the  same  subject-matter,  and 
the  opinion  of  the  Supreme  Court  in  that  case, 
holding  that  the  lower  court  erred  in  sustaining 
the  motion  to  strike  out  said  counterclaim,  is 
for  all  purposes  applicable  to  this  case,  and  the 
same  in  effect,  as  to  hold  that  the  ruling  of  the 
lower  court  in  this  case  sustaining^  the  demurrer 
to  the  complaint  was  error  requiring  a  reversal 
of  the  judgment.  The  opinion  of  the  Supreme 
Court  is  so  direct  and  positive,  and  so  applica- 
ble in  all  respects  to  the  contention  here,  that 
the  judgment  of  the  lower  court  in  this  case  is 
hereby  reversed,  and  the  cause  remanded  for 
further  proceedings,  upon  the  authority  of  the 
ruling  of  the  Supreme  Court  in  Sykes  v.  Kruse, 
supra. 


HENEGHAN  v.  CAHILL.  (Court  of  Ap- 
peals of  Colorado.  Dec.  8,  1913.)  Appeal  from 
District  Court,  Denver  County;  Harry  C. 
Riddle,  Judge.  Action  between  P.  J.  Heneghan 
and  D.  J.  Cahill.  From  a  judgment  for  Cahill, 
Heneghan  appeals.  Affirmed.  John  T.  Bottom, 
of  Denver  (Milnor  E.  Gleaves,  of  Denver,  of 
counsel),  for  appellant  Yeaman  &  Gove  and 
George  P.  Steele,  all  of  Denver,  for  appellee. 

PER  CURIAM.  In  their  brief,  counsel  for 
appellant  frankly  admit  (and  their  admission  is 
entirely  justified  by  the  record)^  that  substantial- 
ly their  whole  contention  in  this  case  is  that  the 
findings  and  judgment  of  the  trial  court  are  so 
against  the  weight  of  the  evidence  as  to  indi- 
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cate  passion,  misapprehension,  or  some  other 
improper  consideratioD,  on  the  part  of  the  triai 
court,  and  that  for  this  reason  the  judgment  in 
this  case  should  be  reversed.  The  case  was  tried 
to  the  court  without  a  jury.  We  have  carefully 
examined  the  entire  record,  and  ^iven  the  briefs 
filed  by  appellant  due  consideration.  From  our 
examination  of  the  record,  we  are  not  able  to 
agree  with  appellant's  contention  that  the  find- 
ings and  judement  of  the  trial  court  are  against 
the  weight  of  the  evidence.  There  are  no  prin- 
ciples of  law  involved  requiring  a  written  opin- 
ion at  our  hands.  An  elaborate  discussion  of 
the  evidence  would  therefore  necessarily  take  the 
form  of  an  argument  based  solely  upon  facts, 
and  such  argument  would  be  of  no  advantage  to 
the  profession  or  to  the  parties  to  this  action. 
The  judgment  of  the  trial  court  ia  affirmed 
Judgment  affirmed. 

MATHERS  et  al.  t.  BABDWELL.    (Coort 

of  Appeals  of  Colorado.  Jan.  12,  1914.)  Ap- 
peal from  District  Conrt,  City  and  County  of 
Denver;  George  C.  Allen,  Judge.  Action  by 
Rodney  J.  Bardwell,  as  trustee,  against  Alex- 
ander Mathers  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Affirmed.  Van 
Cise,  Grant  &  Van  CSse,  of  Denver,  for  appel- 
lants. Hughes  &  Dorsey  and  Barnwell  8. 
Stuart,  all  of  Denver,  for  appellee. 

PER  CURIAM.  We  have  examined  the  en- 
tire record  in  this  case  with  care.  The  contro- 
versy presented  in  the  briefs  and  on  the  trial 
below  springs  entirely  from  the  fact  that  the 
plaintiff  pleaded  one  contract,  and  relied  there- 
on, while  the  defendants,  in  their  answer,  set 
up  an  entirely  different  contract,  and  sought  by 
way  of  counterclaim  (which,  but  for  the  con- 
tract that  defendants  averred,  they  would  clear- 
ly not  be  entitled  to)  to  recover  damages  from 
the  plaintiff.  All  of  the  differences  between  the 
parties  can  be  fairly  ascribed  to  this  situation. 
Plaintiff's  proof  was  sufficient  to  support  the 
judgment  wnich  the  trial  court,  without  a  jury, 
rendered  in  his  behalf.  To  demonstrate  the 
correctness  of  the  foregoing  conclusions  would 
reqnire  an  analysis  of  the  pleadings,  for  which 
we  can  perceive  no  justificatioi).  The  judgment 
of  the  trial  court  ia  affirmed. 


Ex  parte  FENNEB  et  aL  (Supreme  Court  of 
Montana.  April  28,  1913.)  Application  for 
writ  of  habeas  corpus.  Julius  H.  Brass  and  A. 
P.  Hejrwood,  both  of  Helena,  for  complainants. 
H.  S.  Hepner  and  J.  A.  Walsh,  both  of  Helena, 
for  respondent  Sister  Our  Wishes,  Sister  Su- 
perior of  the  House  of  Good  Shepherd. 

PER  CURIAM.  Complainants'  application 
herein  having  been  heretofore  (April  22,  1913) 
ar^ped  and  submitted,  it  is  ordered  that  the 
wnt  be  denied,  and  the  proceeding  dismissed. 


KLEIN  V.  JBNSVOLD.  (Supreme  Court  of 
Montana.  April  7,  1913^  Appeal  from  Dis- 
trict Court,  Musselshell  County.  Hathhorn  & 
Brown,  of  Billings,  for  appellant  W.  M.  John- 
ston and  H.  J.  Cioleman,  both  of  Billings,  for 
respondent 

PER  CURIAM.  Respondenf a  motion  to  dis- 
miss the  appeal  herein,  heretofore  submitted,  is, 
after  due  consideration  by  the  court,  granted, 
and  the  appeal  is  accordingly  dismissed. 


PETERS  r.  SCOLLARD.  (Supreme  Court 
of  Montana.  June  11,  1913.)  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge.  Geo.  Y.  Patten,  of  Bozeman,  and  Walter 
E.  Collins,  of  Butte,  for  appellant.  Nolan  & 
Donovan,  of  Butte,  for  respondent. 

PER  CURIAM.  It  is  ordered  that  the  appeal 
from  the  judgment  herein  be,  and  the  same  ia 


hereb]^  dismissed  in  accordance  with  stipulop 
tion  of  counsel  on  file. 


RYAN  V.  HYLENT  et  aL  (Supreme  Court 
of  Montana.  Feb.  10,  1913.)  Appeal  from  Dis- 
trict Court,  Sanders  County.  H.  J.  Burleigh, 
of  Plains,  for  appellants.  A.  S.  Ainsworth,  of 
Thompson  Falls,  for  respondent. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  herein,  this  day  submitted  to, 
and  taken  under  advisement  by,  the  court,  is 
hereby  sustained,  and  the  appeal  accordingly 
dismissed. 


SULLIVAN  V.  CITY  OP  BUTTE.  (Su- 
preme Court  of  Montana.  May  16,  1913.)  Ap- 
peal from  District  Court,  Silver  Bow  County. 
H.  L.  Maury,  John  A.  Smith,  and  N.  A.  Koter- 
ing,  all  of  Butte,  for  appellant. 

PER  CURIAM.  Appellant's  motion  to  dis- 
miss the  appeal  herein  is  hereby  granted,  and 
the  appeal  is  accordingly  dismissed. 


ZIMMERMAN  v.  HELENA  LIGHT  &  RY. 
00.  et  al.  (Supreme  Court  of  Montana.  April 
7,  1913.)  Appeal  from  District  Court,  Lewis 
and  Clark  County;  J.  M.  Clements,  Judge. 
Wm.  Wallace,  Jr.,  John  G.  Brown,  and  T.  B. 
Weir,  all  of  Helena,  for  appellants.  E.  A. 
Carleton,  of  Helena,  for  respondent 

PER  CURIAM.  It  is  ordered  that  the  appeal 
in  the  above-entitled  cause  be,  and  the  same  is 
hereby,  dismissed  in  accordance  with  motion  of 
counsel  for  appellants. 


DAVIS  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Jan.  17, 1914.)  Error  from 
District  Court,  Garfield  County  ;  James  B.  Cul- 
lison.  Judge.  R.  L.  C.  Davis  was  convicted  of 
burglary  in  the  second  degree,  and  appeals. 
Appeal  dismissed.  Rush  &  Smith,  of  Enid, 
for  plaintiff  in  error.  Chas.  West,  Atty.  Gen., 
and  C.  J.  Davenport,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  The  plaintiff  in  error,  R.  L. 
O.  Davis,  was  tried  and  convicted  in  the  dis- 
trict conrt  of  Garfield  county  of  the  crime  of 
burglary  in  the  second  dei^ree.  On  June  12, 
1912,  the  court  sentenced  him  to  imprisonment 
in  the  penitentiary  for  the  term  of  two  years. 
A  petition  in  error  with  case-made  was  filed  in 
this  court  on  December  12, 1912.  The  Attorney 
General  has  filed  a  motion  to  dismiss  the  ap- 
peal for  the  following  reasons,  to  wit:  "First. 
That  on  June  12,  1912,  judgment  was  entered, 
at  which  time  the  appellant  was  granted  60  days 
in  which  to  make  and  serve  a  case-made j  that 
thereafter,  on  the  12th  day  of  August,  1912,  the 
court  by  an  order  of  that  date  attempted  to  ex- 
tend the  time  within  which  to  make  and  serve 
a  case-made,  but  the  Attorney  General  says  that 
said  purported  order  was  made  after  the  60  days 
allowed  on  June  12,  1912,  and  that  said  order  of 
August  12,  1912,  is  of  no  effect.  Second.  The 
state  further  says  that  there  is  no  transcript  of 
the  record  filed  with  the  case-made  herein,  for 
the  reason  that  there  is  no  certificate  of  the 
clerk.  Wherefore  the  Attorney  General  says 
that  this  court  is  without  jurisdiction,  except  to 
dismiss  the  appeal  herein.  Upon  an  examina- 
tion of  the  record  it  is  our  opinion  that  the  mo- 
tion to  dianiss  is  well  taken.  The  purported  ap- 
peal herein  is  therefore  dismissed,  and  the  cause 
remanded  to  the  district  court  of  Garfield  coun- 
ty, with  directioa  to  enforce  its  judgment 
therein. 


FERGUSON  ▼.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  27,  1914.)  Ap- 
Deal  from  Counto^ Court  Ellis  County;  A.  L. 
Sauire,  Judge.    W.  E.  Ferguson  was  convicted 
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of  condnctinir  a  came  of  poker,  and  appeals. 
Affirmed.  G.  B.  Leedy,  of  Amett,  for  plaintiff 
in  error.  Cbas.  West,  Atty.  Gen.,  and  C.  J. 
Dayenport,  Aaat  Atty.  Oen.  (Frank  E.  Bans- 
del],  of  Arnett,  of  counsel),  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  pros- 
ecuted and  convicted  upon  an  information  wliich 
alleges  that  he  did  unlawfully  deal,  play,  carry 
on,  ojwn  and  cause  to  be  opened,  and  conduct 
the  prohibited  game  of  poker  for  money,  checks, 
credits,  and  other  representatives  of  value ;  the 
said  game  of  poker  so  opened  np,  carried  on  and 
conducted  as  aforesaid,  being  then  and  there 
played  by  the  persons  playing  at  said  game  for 
money,  checks,  credits,  and  other  representa- 
tives of  value.  In  accordance  with  the  verdict 
of  the  jury  on  the  16th  day  of  September,  1912, 
he  was  by  the  court  sentenced  to  be  confined 
in  the  county  jail  for  thirty  days,  and  to  pay 
a  fine  of  $lSO.  Numerous  errors  are  assigned. 
Without  entering  into  a  discussion  of  the  same, 
we  will  state,  from  our  examination  of  the  rec- 
ord, they  are  without  merit  The  information 
is  suffident,  and  the  evidence  on  the  part  of 
the  state  was  of  snch  a  character  as  to  leave 
the  inference  of  guilty  the  only  reasonable  one 
possible  from  the  facts  disclosed.  The  judgment 
of  conviction  is  therefore  affirmed. 


KINGLE  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  17.  1914.)  Ap- 
peiii  from  District  Court,  Craig  County;  Pres- 
ton S.  Davis,  Judge.  W.  W.  Kingle  was  con- 
victed of  burglary  in  the  second  degree,  and 
brings  error.  Appeal  dismissed.  E.  J.  Hobdy, 
of  Vinita,  for  plaintiff  in  error.  Chas.  West, 
Atty.  Gen.,  and  Smith  O.  Matson,  Asst  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  W. 
W.  Kingle,  was  tried  and  convicted  in  the  dis- 
trict court  of  Craig  county  for  the  crime  of 
burglary  in  the  second  degree.  In  accordance 
.  with  the  verdict  of  the  jury,  on  the  19th  day 
of  December,  1911,  the  court  pronounced  judg- 
ment and  sentenced  him  to  imprisonment  in  the 
penitentiary  for  the  term  of  two  years.  A  peti- 
tion in  error,  with  case-made,  was  filed  in 
this  court  on  June  12,  1912.  The  Attorney 
General  has  filed  a  motion  to  dismiss  the  ap- 
peal for  the  following  reasons:  "Because  the 
record  shows  that  this  is  an  attempted  appeal 
from  a  judgment  of  conviction  for  a  felony, 
to  wit,  burglary,  rendered  in  the  district  court 
of  Craig  county  on  December  19,  1911 ;  that  at 
said  time  the  trial  court  granted  plaintiff  in 
error  30  days  in  which  to  prepare  and  serve 
bis  case-made  upon  the  county  attorney;  that 
thereafter,  to  wit,  on  January  18,  1912,  and 
within  the  time  previously  granted,  the  court 
granted  an  additional  extension  of  60  days  with- 
in which  to  prepare  and  serve  case-made;  that 
thereafter,  to  wit,  on  March  16,  1912,  and 
within  the  time  theretofore  granted,  the  court 
made  an  additional  order  extending  the  time 
60  days  to  plaintiff  in  error  within  which  to 
prepare  and  serve  his  case-made;  that  there- 
after, to  wit,  on  May  18,  1912,  the  trial  court 
attempted  to  make  an  additional  order  extend- 
ing the  time  for  preparing  and  serving  case- 
made  30  days,  but  the  Attorney  General  re- 
spectfully submits  that  the  time  theretofore 
granted  had  expired  on  and  with  the  17th  day 
of  May,  1912,  and  the  court  was  therefore 
without  power  to  make  this  pretebded  addition- 
al extension  on  May  18,  1912;  that  the  case- 
made  was  not  served  on  the  county  attorney 
until  the  3d  day  of  June,  1912,  andf  after  the 
time  legally  granted  had  expired.  In  this  con- 
nection, the  Attorney  General  desires  to  call 
the  court's  attention  to  the  fact  that  the  month 
of  February,  1912,  had  29  days.  Wherefore 
the  Attorney  General  says  that  this  court  is 
without  jurisdiction,  except  to  dismiss  this  ap- 
peal;  there  being  no  certified  transcript  of  the 


record  accompan^ng  the  petition  in  error.' 
From  an  examination  of  the  record  it  is  our 
opinion  that  the  motion  to  dismiss  the  appeal 
is  well  taken.  The  purported  appeal  herein  i< 
therefore  dismissed,  and  tlie  cause  remanded  to 
the  district  ooort  of  (>aig  county,  with  direc- 
tion to  enforce  its  Judgment  SLnd  acntenei 
therein. 


Mcknight  t.  state.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  12,  1914.)  Appeal 
from  County  Court,  Pottawatomie  County; 
Ross  E.  Lockridge,  Judge.  Charles  McKnight 
was  convicted  of  vagrancy,  and  appeals.  Re- 
versed. Pitman  &  Goode,  of  Shawnee,  for 
plaintiff  in  error.  The  Attorney  General,  for 
the  State. 

PER  CURIAM.  Plaintiff  in  error,  Charies 
McKnight,  was  convicted  of  vagrancy  in  the 
county  court  of  Pottawatomie  county,  and  the 
judgment  and  sentence  of  the  court  was  that 
he  pay  a  fine  of  $100.  Error  is  assigned  upon 
the  ruling  of  the  court  in  admitting  evidence 
that  the  defendant's  general  reputation  was 
ttiat  of  a  professional  gambler.  'This  is  a  com- 
panion case  to  the  case  of  Michell  v.  State,  9 
Okl.  Cr.  172,  130  Pac.  1175,  and  the  record 
presents  the  same  questions  of  law.  For  the 
reasons  set  forth  in  the  opinion  in  that  caw, 
the  judgment  of  conviction  is  reversed,  and  tbe 
cause  remanded. 


MADISON  V.  STATE.  (Criminal  Court  ot 
Appeals  of  Oklahoma.  Jan.  12,  1914.)  Ap- 
pall from  County  Court,  Major  County ;  F. 
W.  Madison,  Judge.  Charley  Madison  was  con- 
victed of  malicious  mischief,  and  appeals.  Dis- 
missed. Falrchlld  &  Randall,  of  Enterprise,  for 
plaintiff  in  error.  Chas.  West,  Atty.  Gen^  and 
C.  J.  Davenport,  Asst.  Atty.  Gren.,  for  the 
State. 

PER  CURIAM  The  plaintiff  in  error, 
Charl»  Madison,  was  convicted  at  the  Jans- 
ary,  1913,  term  of  the  county  court  of  Major 
county  on  a  charge  of  malicioos  mischief,  and 
his  punishment  fixed  at  a  fine  of  $250  and  im- 
prisonment in  the  county  jail  for  a  period  of 
6  months.  The  appeal  is  dismissed,  on  motion 
of  the  Attorney  General  and  consent  of  the 
complaining  party.    Mandate  ordered  forthwith. 

OSTENDORP  V.  STATE.  (Criminal  Oonrt 
of  Appeals  of  Oklahoma.  Jan.  13.  1914.)  Ap- 
peal from  County  Court,  Garfield  County; 
Winfield  Scott,  Judge.  OlUe  Ostendorf  wss 
convicted  of  gaming,  and  appeals.  Appeal  dis- 
missed. A.  J.  Jones,  of  Enid,  for  plaintiff  in 
error. 

PER  CURIAM.  The  plaintiff  in  error,  Olli* 
Ostendorf,  was  convicted  of  gaming,  and  on  tli« 
16th  day  of  December,  1912,  was  sentenced  by 
the  court  to  be  confined  in  the  county  jail  f«r 
30  days  and  pay  a  fine  of  $100.  An  appeal 
from  this  judgment  was  properly  taken.  The 
plaintiff  in  error  has  filed  a  motion  to  dismis 
the  appeal,  which  motion  is  hereby  sustained, 
and  the  cause  remanded  to  the  lower  court, 
with  direction  to  enforce  the  judgment  theieia. 


PINKBRTON  ▼.  STATE.  (Criminal  Oonrt 
of  Appeals  of  Oklahoma.  Jan.  IS,  1914.)  Ap- 
peal from  County  Court,  Garfield  County; 
Winfield  Scott,  Judge.  Jim  Pinkerton  was  con- 
victed of  a  violation  of  the  prohibition  law,  and 
appeals.  Affirmed.  W.  O.  Cromwell,  of  Enid, 
for  plaintiff  in  error.  The  Attorney  General, 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  tried 
and  convicted  upon  an  information  which 
charged  that  he  did  sell  whisky  to  one  Knsh 
KimmeL    On  the  16th  daj  of  December,  191ii, 
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tie  waa  Mntenced  to  be  co&Bned  in  the  cotmty 
jail  for  4  months,  and  that  he  pay  a  fine  of 
$400.  Numerous  errors  are  assigned,  but  they 
are  without  merit.  The  information  is  suffi- 
cient W.  P.  Calhoun  testified  that  in  the  city 
of  Enid,  in  the  basement  of  the  Turf  Pool  Hall, 
on  the  29th  day  of  March,  the  defendant  sold 
Mr.  8choidigRer,  Mr.  Smith,  and  himself  four 
drinks  of  whisky,  and  that  Rush  Kimmel  paid 
him  for  it.  This  was  all  the  evidence  in  the 
case.  The  appeal  being  without  merit,  the 
judgment  is  aifirmed,  and  the  cause  remanded 
to  tile  county  court  of  Garfield  coun^,  with  di- 
rection to  enforce  ita  judgment  and  sentence 
therein. 


JSx  parte  RUTHERFORD.    (Criminal  Court 
of  Appeals  of  Oklahoma.    Jan.  17,  1914.)    Ap- 

Slication  for  writ  of  habeas  corpus  by  H.  P. 
tutherford.  Writ  denied. 
PER  CURIAM.  On  this  day  a  petition  for 
writ  of  habeas  corpus  was  filed  and  presented 
for  the  purpose  of  setting  at  liberty  H.  P.  Ruth- 
erford. It  appears,  from  the  averments  in  the 
petition,  that  the  petitioner  is  imprisoned  in 
the  county  jail  of  McCIain  county,  under  three 
commitments  issued  out  of  the  district  court 
of  said  county,  upon  three  informations  filed 
therein  by  the  county  attorney,  charging  peti- 
tioner with  the  offense  of  sodomy  in  each  of 
said  informations.  It  is  further  averred  that 
said  restraint  ia  illegal  and  unauthorized,  be- 
cause the  facta  relied  upon  by  the  state  to 
aupport  the  information  in  each  of  said  cases 
do  not  constitute  the  offense  of  sodomy,  or 
any  other  crime  known  to  the  law,  and  that 
such  facts  so  relied  upon  by  the  state  of  Okla- 
homa in  the  j>rosecution  of  these  cases  is  not 
Bufficient  to  confer  jurisdiction  upon  the  district 
court  of  McClain  county,  and  that  in  each  of 
said  cases  the  defendant  waived  a  preliminary 
examination  and  was  held  to  answer  to  said 
district  court.  iSection  4893,  Rev.  Laws,  pro- 
vides: "No  court  or  judge  shall  inquire  into  the 
legality  of  any  judgment  or  process,  whereby 
the  puty  ia  in  coatody,  or  diacharge  him  when 
the  term  of  commitment  haa  not  expired  in  ei- 
ther of  the  cases  following:  •  •  •  (4)  Upon 
a  warrant  or  commitment  issued  from  the  dis- 
trict court,  or  any  other  court  of  competent 
jurisdiction,  upon  an  indictment  or  informa- 
tion." In  Ex  parte  Burroughs,  10  Okl.  Or.  — , 
133  Pac.  1142,  it  ia  held  by  this  court  that: 
"The  office  of  the  writ  of  habeas  corpus  ia  not 
to  determine  the  guUt  or  innocence  of  the  pris- 
oner, and  the  only  issue  which  it  presents  is 
whether  or  not  the  prisoner  is  restrained  of 
his  liberty  by  due  process  of  law ;  and  a  de- 
fendant, held  by  virtue  of  an  information  pre- 
ferred by  a  proper  proaecnting  officer  in  a  court 
of  competent  jurisdiction,  cannot  be  discharged 
on  habeas  corpus  on  the  ground  that  the  evi- 
dence adduced  upon  his  preliminary  examina- 
tion was  insufficient  to  show  that  a  public  of- 
fense haa  been  committed,  or  probable  cause 
to  believe  the  defendant  guilty  thereof."  Where 
a  person  who  ia  arrested  on  a  criminal  warrant 
ia  brought  before  a  committing  magistrate  for 
a  preliminary  examination,  he  can  either  insist 
oiran  or  waive  examination,  and  if  he  waives 
it  the  magistrate  may  bind  him  over  for  trial, 
for  the  offense  charged  in  the  complaint,  and 
the  county  attorney  is  authorized  to  file  an 
information  in  the  district  court,  charging  him 
with  the  offense  charged  in  the  complaint,  and 
when  the  defendant  waives  his  right  to  a  pre- 
liminary examination,  and  on  account  of  such 
waiver  no  examination  is  had,  he  will  be  estop- 
ped to  claim  any  advantage  because  of  the  ab- 
sence of  such  examination.  It  appearing  that 
the  application  for  writ  of  habeas  corpus  is  in- 
sufficient to  show  that  petitioner  is  entitled  to 
the  writ  or  a  rule  to  ahow  cause,  it  will  baji^ 
nied. 


SOAPB  et  al.  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  27,  1914.)  A6- 
peal  from  (bounty  (Jourt,  Caddo  County;  C. 
Ross  Hune,  Judge.  A.  C!.  Scape  and  another 
were  convicted  of  violating  the  prohibition  law, 
and  appeal.  Affirmed.  Bristow  &  McFadyen, 
of  Anadarko,  for  plaintiffs  in  error.  Smith  C. 
Matson,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiffs  in  error  were  con- 
victed upon  an  information  which  charged  that 
they  did  unlawfully  have  and  keep  in  their  pos- 
session certain  intoxicating  liquors,  to  wit,  67 
quarts  of  beer  and  8  quarts  of  whisky,  with 
the  unlawful  intent  to  sell  the  same.  In  ac- 
cordance with  the  verdict  of  the  jury  on  the 
2d  day  of  December,  1912,  the  court  sentenced 
each  defendant  to  be  confined  in  the  county 
jail  for  3  months  and  that  each  pay  a  fine  of 
$250.  From  the  judgments  the  defendants  ap- 
peal. After  a  careful  examination  of  the  va- 
rious qnestlona  raiaed,  we  are  satisfied  that 
nnder  well-settled  rules,  sustained  and  upheld 
by  the  decisions  of  this  court,  no  error  has  been 
committed  to  the  prejudice  of  the  defendants. 
The  judgments  of  the  county  court  of  Caddo 
coun^  are  therefore  affirmed. 

STAMPER  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  27^  1914.)  Appeal 
from  County  Court,  Pottawatomie  County ;  Ross 
L.  Lockrid^e,  Judge.  George  Stamper  was  con- 
victed of  violating  the  prohibition  law,  and  ap- 
peals. Reversed  and  remaqded.  Pitman  & 
Goode,  of  Shawnee,  for  plaintiff  in  error.  Chas. 
West,  Atty.  Gen.,  and  C.  J.  Davenport,  Asst. 
Atty.  Gen.,  for  the  State. 

PEOt  CURIAM.  Plaintiff  in  error  was  con- 
victed of  an  unlawful  sale  of  whisky  to  one  G. 
6.  Woodruff,  and  in  accordance  with  the  ver- 
dict of  the  jury,  on  the  18th  day  of  November, 
1912,  he  was  sentenced  to  be  confined  in  the 
county  jail  for  4  months  and  to  pay  a  fine  of 
$300.  From  the  judgment  he  prosecutes  this 
appeal.  We  deem  it  unnecessary  to  review  the 
testimony,  further  than  to  say  that  G.  G.  Wood- 
ruff, a  private  detective,  was  the  only  witness 
for  the  state;  but,  whether  the  defendant  was 
guilty  or  innocent,  he  was  entitled  to  a  fair  and 
impartial  trial  according  to  the  forms  of  law, 
and  we  are  constrained  to  hold  that  this  right 
was  denied  him.  Among  the  numerous  errors 
assigned  is  the  one  that  the  court  erred  in  re- 
fusing to  strike  out  incompetent,  irrelevant,  im- 
material, and  prejudicial  testimony  offered  by 
the  state.  The  record  discloses  toe  following 
examination  of  the  state's  witness  Woodruff  by 
the  prosecuting  attorney:  "Q.  Mr.  Woodrufc, 
had  anybody  come  to  you  and  asked  yon  not  to 
testify  in  this  case?  A.  Yes,  sir.  Mr.  Goode: 
Objected  to  as  incompetent,  irrelevant,  and  im- 
material. The  Court:  Objection  overruled.  Q. 
And,  if  BO,  did  they  tell  you  GeoKe  Stamper 
sent  them?  A.  Yes,  sir.  Mr.  Goode:  We  ob- 
ject to  hearsay.  Q.  Just  go  ahead  and  tell  who 
came  to  you  about  this  case.  A.  Joe  Mogon- 
quot  Q.  And  who  else?  A.  Mr.  Peyton  Per- 
kins. Mr.  Goode:  Objected  to  as  incompetent, 
irrelevant,  and  immaterial.  This  defendant  is 
not  bound  by  what  Peyton  Perkins  and  some 
other  man  has  said  to  this  gentleman."  Cross- 
examination:  "Q.  Mr.  Woodruff,  where  waa 
this  conversation  held?  A.  One  of  them,  Pey- 
ton Perkins,  came  to  me  in  Asber.  Q.  The  de- 
fendant wfts.not  there?  A.  I  never  saw  him: 
but  there  was  some  man  in  the  buggy,  and  I 
did  not  know  who  he  was."  As  was  said  by 
this  court  in  the  case  of  WiU  Williams  v.  State, 
136  Pac.  778:  "That  this  testimony  was  in- 
competent and  prejttdiciai  to  the  defendant  we 
think  there  can  be  no  doubt  If  the  minds  of 
the  jury  were  wavering  on  the  question  of  the 
innocence  or  ([uilt  of  the  defendant,  this  in- 
competent testimony,  which  the  court  had  sanc- 
tioned with  judicial  approbation,  waa  sufficient 
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to  turn  the  scale  agaSnst  the  defendant"  See, 
also,  Bruner  t.  U.  S.,  1  Okl.  Cr.  205,  96  Pac. 
507.  We  deem  it  unnecessary  to  review  the 
other  errors  assigned.  For  error  in  the  rulings 
of  the  court  in  the  admission  of  the  testimony 
above  quoted,  the  judgment  of  conviction  is  re- 
versed, and  the  cause  remanded  for  another 
trial. 

STATE3  v.  LEWAIiliEN.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  27,  1914.)  Appeal 
from  County  Court,  Woods  Connty;  W.  M. 
Bickel,  Judjce.  W.  O.  Lewallen  was  charged 
with  violating  the  prohibition  law,  and  from  a 
judgment  sustaining  a  demurrer  to  the  informa- 
tion, the  State  appeals.  Affirmed.  Sandor  J. 
Vigg,  of  Alva,  for  the  State. 

PER  CURIAM.  The  county  attorney  filed  in 
the  county  court  of  Woods  county  an  informa- 
tion, Intending  to  charge  the  defendant  with  a 
violation  of  the  prohibition  law.  Upon  his  ar- 
raignment the  defendant  interposed  a  general 
demurrer  thereto.  Upon  considering  said  de- 
murrer, the  court  gave  judgment  sustaining  the 
same.  From  said  judgment  the  state  appeals. 
We  have  examined  the  information,  and  it  is 
our  opinion  that  the  same  does  not  allege  facts 
sufficient  to  constitute  an  offense.  The  judg- 
ment of  the  county  court,  susUimng  the  demur- 
rer, is  therefore  affirmed. 

STITCH  v.  STATE.  (Criminal  Court  of  Ap- 
peaU  of  Oklahoma.  Jan.  17,  1914.)  Appeal 
from  County  Court,  Payne  County ;  W-  «. 
Wilcox,  Judge.  M.  A.  Stitch  was  convicted  of 
violating  the  prohibition  law,  and  appeals.  Ap- 
peal dismissed.  J.  M.  Springer,  of  Stillwater, 
for  plaintiff  in  error. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed upon  an  information  charging  the  unlaw- 
ful possession  of  intoxicating  liquor,  and  in  ac- 
cordance with  the  verdict  of  the  jury  was  on 
the  30th  day  of  April,  1913,  sentenced  to  be 
confined  in  the  county  jail  for  30  days  and  to 
pay  a  fine  of  $50.  An  appeal  was  perfected. 
His  attorney  of  record  has  filed  a  motion  to  di^ 
miss  the  appeal.  The  motion  is  sustained,  and 
the  appeal  is  hereby  dismissed,  and  the  cause 
remanded  to  the  trial  court,  with  direction  to 
enforce  its  judgment  and  sentence  therein. 

WEBER  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Jan.  17,  1914.)  Appeal 
from  County  Court,  Caddo  Connty;  C.  Ross 
Hume,  Judge.  W.  T.  Weber  was  convicted  of 
violating  the  proliibition  law,  and  appeals.  Af- 
firmed. Bristow  &  McFadyen,  of  Anadarko, 
for  plaintiff  in  error.  The  Attorney  General, 
for  the  State. 

PER  CURIAM.  This  appeal  is  prosecuted 
from  a  conviction  had  on  an  information  which 
charged  that  the  defendant  did  have  in  his  pos- 
session intoxicating  liquors  with  the  unlawful 
intent  to  sell  the  same.  In  accordance  with  the 
verdict  of  the  jury  on  the  25th  day  of  Novem- 
ber, 1012,  the  court  sentenced  the  defendant  to 
be  confined  in  the  county  jail  for  90  days  and 
to  pay  a  fine  of  ¥.'iOO.  The  evidence  shows  that 
beer  was  found  in  the  defendant's  place  of 
buHinrss,  that  the  defendant  paid  the  federal  li- 
ceuse  tax  required  of  retail  liquor  dealers,  and 
that  he  had  sold  intoxicating  liquors  at  his  place 
of  business.  A  careful  examination  of  the  rec- 
ord leads  to  the  conclusion  that  no  error  has 
been  committed  to  the  defendant's  prejudice. 
The  judgment  of  conviction  is  therefore  affirmed. 

RYDSTROM  v.  RYDSTROM.  (Supreme 
Court  of  Washington.  Jan.  8,  1014.)  Depart- 
ment 2.  Appeal  from  Superior  Court,  Pacific 
County;  A.  E.  Rice,  Judge.  Action  by  Matilda 
Rydstrom  against  U,  M.  Rydstrom.     From  » 


judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. John  I.  O'Phelan,  of  Raymond,  for  ap- 
peUant.  Fred  M.  Bond,  of  South  Bend,  for  re- 
spondent. 

MOUNT,  J.  Action  for  divorce.  In  her  com- 
plaint Uie  plaintiff  alleged  several  grounds  for 
divorce,  one  of  which  was  cruelty.  Upon  the 
trial  of  the  case  the  court  found  "that  the  treat- 
ment of  the  plaintiff  by  defendant  daring  the 
past  two  years  has  been  practically  inbumaii, 
and  amounting  to  cruelty,  «  ♦  *  until  it  Is 
absolutely  impossible  for  the  parties  to  live  to- 
gether any  longer."  Upon  this  ground  a  divorce 
was  granted  to  the  plaintiff,  and  the  property  of 
the  parties  was  divided  between  them.  The  de- 
fendant has  appealed.  The  appellant  assigns 
several  errors,  but  the  principal  contentions  are 
that  the  evidence  is  insufficient  to  support  a  de- 
cree upon  the  ground  of  cruelty,  and  that  there 
was  an  unequal  and  unjust  division  of  the  prop- 
erty. Both  of  these  positions  depend  entirely 
upon  the  facts  In  the  case.  We  have  carefully 
examined  the  evidence,  and  have  concluded  that 
the  superior  court  was  justified  in  granting  a 
decree  of  divorce  upon  the  ground  stated.  We 
are  also  of  the  opinion  that  the  division  of  the 
property  made  by  the  court  was  substantially 
equal.  But,  whether  it  was  equal  or  not,  we  are 
of  the  opinion  that  the  respondent  is  entitled  to 
the  share  of  the  property  which  was  awarded  to 
her.  It  is  unnecessary  to  discuss  the  facts  or 
the  evidence  of  the  witnesses  upon  which  the 
findings  of  the  court  were  based,  because  such 
a  discussion  would  serve  no  useful  purpose  in 
its  publication.  The  judgment  appealed  from  ia 
affirmed. 

CROW,  C.  J.,  and  PARKER,  MORRIS,  and 
FULLERTON,  JJ.,  concur. 


STATE  V.  WRIGHT.  (Supreme  Court  of 
Washington.  Jan.  24,  1914.)  Department  2. 
Appeal  from  Superior  Court,  Pacific  County; 
Sol  Smith,  Judge.  From  an  order  adjudging  him 
to  be  in  contempt  of  court,  and  imposing  a  fine 
of  $100,  Edward  H.  Wright  appeals.  Reversed 
and  remanded,  with  instructions  to  dismiss  the 
proceedings.  Welsh  &  Welsh,  of  South  Bend. 
I  for  appellant  H.  W.  B.  Hewen,  of  South  Bend, 
for  the  State. 

PER  CURIAM.  Appeal  from  an  order  ad- 
judging appellant  to  be  in  contempt  of  court  and 
imposing  a  fine  of  $100.  We  shall  make  no  at- 
tempt to  recite  the  facts  in  this  case,  nor  make 
reference  to  the  controversy  which  culminated 
in  the  order  complained  of,  as  it  would  be  of  no 
benefit  to  the  parties  interested  nor  to  the  pub- 
lic at  large.  The  beginning  of  the  controversy 
culminating  in  the  adjudication  of  contempt 
was  a  letter  addressed  to  the  court  commission- 
er of  Pacific  county,  which  was  received  by  the 
judge  of  the  lower  court,  in  which  some  com- 
plaint was  made  concerning  the  conduct  of  ap- 
pellant in  effecting  a  settlement  of  an  estate 
then  in  process  of  probate.  This  letter  was 
treated  by  the  judge  as  a  complaint,  and  cita- 
tion was  issued,  addressed  to  the  appellant,  to 
which  a  copy  of  the  letter  was  attached,  in- 
dorsed, "A  true  copy  of  the  complaint"  citing 
appellant  to  show  cause  as  to  the  matter  com- 
plained of  in  the  letter.  Appellant  visited  the 
judge  and  represonted  to  him  what  bad  been 
done  in  the  estate,  and,  at  request  of  the  judge, 
made  and  filed  a  written  report  The  court 
thereupon  made  findings  of  fact  and  conclusions 
of  law,  in  which  he  severely  criticised  appel- 
lant, to  which  appellant  filed  written  exceptions, 
the  language  of  which  the  court  deemed  con- 
temptuous. B^irther  proceedings  were  then 
had,  resulting  in  the  order  complained  of.  What- 
ever may  have  been  said  by  appellant  in  the  ex- 
ceptions filed  by  him  was  invited  by  the  court  in 
the  unnecessary  criticism  made  of  appellant's 
conduct  If  the  court  desired  to  make  findings, 
a  statemeiit  of  the  facte  would  have  been  suffi* 
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rirr.t,  without  a  resort  to  condemnation.  Ap- 
pellant, on  the  other  hand,  went  beyond  an  at- 
tempt to  clear  himself  from  the  strictures  made 
in  the  findings.  Both  were  to  blame,  and  evi- 
dently sought  the  occasion  to  express  a  mutual 
diBlike.  We  will  not  say  more.  We  would  not 
have  said  what  we  have,  but  for  the  require- 
ment to  give  reasons  for  our  decision.  The 
above  reasons  are,  in  our  judgment,  sufficient, 
and  the  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the  pro- 
ceedings. 


WASHINGTON  WATER  POWER  CO.  v. 
ABACUS  ASS'N.  (Supreme  Court  of  Washing- 
ton. Jan.  22,  1914.)  Department  2.  Appeal 
from  Superior  Court,  Spokane  County ;  Henry  L. 
Kenan,  Judge.  Eminent  domain  by  the  Wash- 
ington Water  Power  Company  against  the  State 
of  Washington  and  the  Abacus  Association. 
From  a  judgment  for  plaintiff,  the  last-named 
defendant  appeals.  Affirmed.  Patrick  C.  Shine 
and  James  Z.  Moore,  both  of  Spokane,  for  ap- 
pellant. Post,  Avery  &  Higgins,  of  Spokane, 
for  respondent. 

MAIN,  J.  This  action  was  instituted  for  the 
purpose  of  acquiring  title  to  land  under  the 
right  of  eminent  domain.  The  petitioner  was  a 
public  service  corporation.  The  appellant  was 
the  ownor  of  n  tract  of  land  consisting  of  ap- 
proximately 180  acres,  the  north  boundary  of 
which  was  the  Spokane  river.  The  petitioner 
sought  to  condemn  a  28-foot  strip  across  the 
entire  tract  and  adjacent  to  the  river.  The  ob- 
ject of  acquiring  the  strip  of  land  was  that  it 
might  be  overflowed  by  the  rise  of  the  river  on 
account  of  the  erection  of  a  dam  therein  22 
miles  below  the  appellant's  property,  where  an 
electric  power  plant  was  installed.  In  the  pe- 
tition it  was  sought  to  acquire  the  entire  title 
to  the  strip  taken,  but  when  the  case  was  called 
for  trial  the  petitioner  offered  what  it  termed  a 


stipulation,  wherein  it  declared  its  Intention  to 
be  to  acquire  only  the  right  to  flood  the  land, 
and  that  the  appellant  and  its  successors  should 
retain  every  other  right  thereto,  such  as  crossing 
the  same  in  any  manner,  erecting  or  maintain- 
ing houses  or  other  structures  thereon,  the  run- 
ning of  pipe  lines  across  or  through  the  same  at 
any  point  or  place  that  might  be  desired.  Over 
the  objection  of  the  appellant,  this  stipulation 
was  permitted  to  be  filed.  Thereupon  the  ap- 
pellant moved  for  a  continuance  on  the  ground 
of  surprise,  which  motion  was  denied.  Tbe  ■ 
cause  was  med  to  tbe  court  and  a  jury.  After 
both  parties  had  finished  the  introduction  of 
evidence,  the  petitioner  moved  that  all  the  evi- 
dence upon  the  question  of  the  reduction  in  the 
velocity  of  the  stream  and  as  to  the  portion  of 
land  remaining  be  withdrawn  from  the  jury,  for 
the  reason  that  there  was  no  evidence  showing 
either  damage  on  account  of  loss  of  the  motive 
power  of  the  stream  or  of  the  amount  of  dam- 
ages, if  any,  to  the  tract  of  land  from  which  the 
strip  was  taken.  This  motion  was  sustained 
b^  the  court  for  the  reasons  given.  The  ques- 
tion submitted  to  the  jury  was  the  value  of  the 
strip  taken,  and  an  instruction  was  given  to  in- 
clude in  tbe  verdict  nominal  damages  to  the  re- 
mainder, and  also  nominal  damages  on  account 
of  the  reduction  in  the  velocity  of  the  stream. 
A  verdict  was  returned  in  the  sum  of  $18.  Mo- 
tion for  new  trial  was  seasonably  made  and 
overruled.  Judgment  was  entered  upon  the  ver- 
dict, from  which  the  appeal  is  prosecuted.  The 
appellant's  brief  contains  51  assignments  of  er- 
ror. To  attempt  to  follow  the  discussion  of 
these  as  contained  in  the  briefs  would  prolong 
this  opinion  to  forbidden  lengths.  It  is  suffi- 
cient to  say  that  the  record  has  been  carefully 
read  and  all  the  assignments  of  error  have  been 
considered.  We  do  not  find  in  any  of  them  sub- 
stantial merit.  Tbe  judgment  will  be  affirmed. 
CROW,  C.  J.,  and  ELLIS,  FULLERTON, 
and  MORRIS,  JJ.,  concur. 
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ABANDONMENT. 

See  Appeal  and  Error,  {  1078;  Mines  and 
Minerals,  {  24;  Parent  and  Child,  J  17; 
Specific  Performance,  ii  61,  121;  Vendor 
and  Purchaser,  {{  102,  112. 

ABATEMENT  AND  REVIVAL 

XI.   ANOTHER  ACTION  PENDING. 

i  8  (CaLApp.)  An  action  by  a  lessee  against 
the  lessors  for  defective  construction  of  the 
building  and  consequent  injuries  to  the  lessee's 
goods  could  not  be  pleaded  in  abatement  of  a 
suit  by  the  lessors  against  the  lessee  and  his 
guarantors  on  a  guaranty  of  payment  of  the 
rent  for  the  term.— Boschetti  v.  Morton,  137  P. 
1085. 

!  15  (Kan.)  A  plea  in  abatement,  alleging  the 
pendency  of  a  prior  suit  on  the  same  cause  of 
action,  was  properly  overruled  where  the  prior 
action  was  dismissed  upon  filing  of  the  plea. — 
Wamock  v.  Moore.  137  P.  959. 

HI.  DEFECTS  AND  OBJECTIONS  AS 
TO  PARTIES  AND  PROCEEDINGS. 

S  35  (Idaho)  On  foreclosure  against  a  foreign 
corporation,  an  abatement  does  not  necessarllly 
work  a  dismissal,  or  destroy  the  cause  of  ac- 
tion, but  merely  suspends  the  prosecution  until 
removal  of  the  cause  which  resulted  in  the 
abatement,  when  a  revival  may  be  had.  (Per 
Ailshie,  C.  J.)— Rowe  v.  Stevens,  137  P.  159. 

ABORTION. 

See  Indictment  and  Information,  |  71. 

{  5  (Cal.App.)  An  information  charging  abor- 
tion, which  alleged  that  the  character  of  the 
Instrument  used  was  unknown,  was  sufficient. 
—People  V.  Gnaragna,  137  P.  279. 

An  allegation  of  the  information  in  an  abor- 
tion case  that  the  instruments  employed  were 
used  "in  and  about  and  within  the  body"  of 
prosecutrix  sufficiently  indicated  the  manner 
In  which  the  offense  was  committed.— Id. 

ABSTRACTS  OF  TITLE. 

See  Vendor  and  Purchaser,  §  143. 

ABUTTING  OWNERS. 

See  Municipal  Corporadons,  ||  386,  406-614, 
648-705,  751 ;    Quieting  rntle,  i  2. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  ||  92,  96,  108. 

ACCOMPLICES. 

See  Criminal  Law,  H  507,  611.  780,  823. 


ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Judgment, 
f  256;  Payment;  Pleading,  {  259;  Princi- 
pcd  and  Agent,  1 170. 

i  I  (CaLApp.)  An  "accord  and  satisfaction" 
means  the  substitution  of  a  new  agreement  for 
and  in  satisfaction  of  a  pre-ezistiDg  agreement 
between  the  same  parties,  and  its  effect  is  to 
extinguish  the  antecedent  liability,  as  provided 
by  Civ.  Code,  i|  1521,  1523.— B.  &  W.  Ea- 
gineering  Co.  v.  Beam,  137  P.  624. 

1 4  (CaLApp.)  Civ.  Code,  I  1524,  hOd  only 
to  apply  to  agreements  of  release  and  satisfac- 
tion made  where  the  obligation  is  neither  doubt- 
ful nor  disputed,  and  does  not  render  invalid 
a  parol  agreement  pf  accord  and  satisfaction.— 
B.  &  W.  Engineering  Co.  v.  Beam,  187  P.  624. 

I  10  (CaLApp.)  While  an  accord  and  satisfac- 
tion must  be  based  on  a  bona  fide  dispute,  it  is 
not  required  that  the  circumstances .  of  the 
transaction  should  affirmatively  show  that  there 
was  foundation  for  an  honest  dispute,  the  test 
being  whether  the  dispute  in  fact  was  honest 
or  fraudulent,  and,  if  honest,  it  affords  a  proper 
basis  for  an  accord. — B.  &  W.  Engineering  Co. 
V.  Beam,  137  P.  624. 

{  17  (CaLApp.)  An  accord  without  satisfac- 
tion will  not  operate  to  bar  an  action  on  a  dls- 
Snted  debt.— B.  &  W.  Elngineering  Co.  v.  Beam, 
37  P.  624. 

f  19  (CaLApp.)  Where  an  agreement  to  ac- 
cept in  full  payment  of  a  sum  less  than  the 
amount  in  dispute  has  been  shown  to  have  been 
fully  executed  by  payment  and  acceptance  of 
the  lesser  sum,  the  original  obligation  is  there- 
by extinguished. — B.  &  W.  Engineering  Co.  v. 
Beam,  137  P.  624. 

{22  (Cal.App.)  Where  parties  have  made  an 
execute  agreement  of  accord  and  satisfaction 
without  fraud,  misrepresentation,  or  mistake,  it 
is  not  permissible  to  go  behind  the  settlement 
to  ascertain  which  of  the  parties  was  right— 
B.  &  W.  Engineering  Co.  v.  Beam,  137  P.  624. 

1 25  (Cal.App.)  An  accord  and  satisfaction,  in 
order  to  be  relied  on,  must  be  pleaded,  unless 
it  appears  from  plaintiff's  evidence. — B.  &  W. 
Bngmeering  Co.  v.  Beam,  137  P.  624. 

An  amenaed  answer,  alleging  that  on  a  spec- 
ified date  defendant  B.  disputed  the  claim  of 
plaintiffs  assignor,  offered  to  pay  a  certain 
less  sum  in  full  settlement  thereof,  that  such 
amonnt  was  accepted  in  full  settlement,  and  the 
money  used  in  the  business  of  plaintiff's  as- 
signor, held  a  good  plea  of  accord  and  satisfac- 
tion.—Id. 

1 26  (CaLApp.)  In  an  action  to  recover  a  bal- 
ance alleged  to  be  due  under  a  contract,  evi- 
dence held  to  sustain  a  finding  that  a  payment 
of  $1,070  had  been  received  in  full  settlement, 
and  constituted  an  accord  and  satisfaction.- 
B   &  W.  Engineering  Co.  v.  Beam,  137  P.  624. 
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1 27  (CaLApp.)  On  an  iasne  of  aoeoid  and 
■atisfiiction,  whether  there  was  a  bona  fide  dia- 

8ute  which  could  be  tbe  basis  of  an  accord 
I  primarily  a  question  of  fact  to  be  determined 
by  the  tiial  court  from  all  the  circumstanceau — 
B.  &  W.  Engineering  Co.  t.  Beam,  187  P.  624. 

ACCOUNT. 

See  Attorney  and  Client,  |  26;    Beceiven,  I 
196;    Witnesses,  |  272. 

U.  PBOGEEDING8  AHD  BEUEF. 

I  17  (Or.)  Where  the  complaint  does  not 
charge  that  sales  of  land  were  made  in  fr&nd 
of  an  agreement  between  plaintiff  and  defend- 
ant, or  for  a  price  less  than  the  minimum  fixed 
by  the  agreement,  plaintiff  cannot  require  an 
accounting  for  the  land  at  a  value  greater  than 
the  price  received.— Bogard  v.  Kennedy,  187  F. 
741. 

ACCOUNT  STATED. 

16  (Or.)  Itemized  statements,  mailed  regular- 
ly by  a  bank  to  a  depositor,  nnobjected  to,  con- 
stitnted  accounts  stated,  though  he  claimed  he 
did  not  know  what  they  meant.— Hanan  ▼. 
Sanford,  137  P.  772. 

1 8  (CaL)  The  rule  that,  in  an  action  <m  an 
account  stated,  the  items  of  the  original  de- 
mand cannot  be  gone  into  does  not  apply  where 
a  defendant  denies  its  assent  to  the  account 
stated.— E.  W.  McLellan  Ca  T.  Bast  Ban  Mateo 
Land  Co.,  137  P.  1146. 

ACTION. 

See  Abatement  and  Revival. 

I.   GBOinn>8  AKD  CONDITXOHS  PBJB> 
OEDEHT. 

14  ^ian.)  Whenever  it  appears  dorinf  the 
trial  tnat  tne  cause  of  action  on  which  plaintiff 
relies  arose  out  of  an  unlawful  conspiracy,  the 
court  should  immediately  refoae  aid  to  either 

ity.— Patterson   ▼.   Imperial   Window   Glass 

I.,  137  P.  955. 

n.  NATITRE    AHD    FOBM. 

125  (Utah)  Under  Const  art  8.  I  19,  pro- 
viding that  there  shall  be  but  one  form  of  civil 
action^  and  "law  and  equity  may  be  adminis- 
tered in  the  same  action,"  an  equitable  right, 
such  as  that  of  an  assignee  of  only  a  part  of  a 
claim,  may  be  enforced  in  a  civil  action  whether 
it  be  termed  an  action  at  law  or  one  in  equity. — 
National  Union  Fire  Ins.  Ca  v.  Denver  ft  B. 
0.  B.  Co.,  137  P.  663. 

1 25  (Wash.)  The  nature  of  an  action  as  one 
at  law  or  in  equity  is  determined  by  the  sub- 
stance of  the  issues  made  by  the  pleadings  and 
proof.— Faben  v.  Muir,  137  P.  1042. 

Where,  in  an  action  by  an  attorney  for  serv- 
ices, the  principal  issue  was  whether  there  was 
a  contract  as  to  compensation,  or  whether  he  was 
entitled  to  recover,  on  a  quantum  meruit  and 
the  parties  were  agreed  as  to  the  amount  of 
money  which  had  come  into  plaintiCTs  hands,  to 
which  defendant  was  entitled  to  credit  there 
was  no  question  of  accounting,  so  that  the  ac- 
tion was  properly  maintained  as  one  at  law. 
—Id. 

m.  JOIHDER,  SPUTTINO,  OONSOU- 
DATIOK.  Ain>   BEVEBANOE. 

1 38  (Wash.])  Where  defendant  contracted  to 
lease  a  building,  which  plaintiff  was  to  erect, 
for  five  years  from  date  of  its  completion,  and 
on  completion  refused  to  accept  the  lease,  there 
was  a  single  breach  of  contract,  for  which 
plaintiff  was  entitled  to  recover  in  a  single  ac- 
tion.— Oldfield  V.  Angeles  Brewing  &  Malting 
Co.,  137  P.  469. 

S  45  (Utah)  Under  Comp.  Laws  1907,  {  2961, 
a  cause  of  action  for  willfully  feeding  sheep  on 
plaintiff's  land  against  his  protest  could  be 
joined  with  another   cause  of  action  allying 


part 
Co., 


idmllar  trespasses  on  somewhat  different  dates, 
and  claiming  special  damages  because  plaintifTa 
sheep  were  infected  with  a  contagiooa  disease 
from  defendant's.— Thomas  t.  Blythe,  187  P. 
396. 

$45  (Wash.)  In  an  action  to  establish  tlie 
boundai7  line  between  lands  located  on  the  op- 
posite shores  of  a  river,  it  was  permissible  for 
plaintiff  to  join  a  claim  for  damages  caused 
from  the  depositing  of  debris  in  the  river  so  as 
to  deflect  the  course  of  the  stream  to  the  in- 
jury of  plaintifPs  lands.— Sartorl  v.  Denny- 
Renton  Clay  &  Coal  Co.,  137  P.  494. 

$  53  (Utah)  Plaintiff  may  not  split  up  his 
cause  of  action  so  as  to  make  several  causes 
of  action  out  of  one.— National  Union  Fire  Ins. 
Co.  V.  Denver  &  R.  G.  R.  Co.,  137  P.  653. 

XV.   OOMMEirOEaCEIlT,  PBOBEOVTIOB, 
ABD  TEBMIXATXOB. 

1 62  (Waah.)  Where,  in  consideration  of  plain- 
tiff's forbearance  to  collect  a  judgment  against 
K.  for  five  months,  defendant  F.  and  K.  agreed 
to  pay  him  one-half  the  net  profits  of  the  ooe 
of  certain  teams  by  P.  in  the  performance  of 
a  city  contract,  pluntitTs  snit  for  an  accoont- 
ing,  not  bron^t  until  after  the  five  months 
had  expired,  was  not  premature  becanse  the 
contract  with  the  city  had  not  been  completed. — 
Oraib  T.  Peterson,  137  P.  481. 

ACT  OF  GOD. 

See  Waters  and  Water  Courses,  ft  262,  263L 

ADEMPTION. 

See  ^i^ni,  ii  764,  767. 

ADJOINING  LANDOWNERS. 

See  Boundaries;   Waters  and  Watw  Connea, 
H  262,  283. 

ADMINISTRATION. 

See  Bxecutors  and  Administrators;    Bec^Teis, 
i  81. 

ADMISSIONS. 

See  Criminal  Law,  f  406;    SMdence.  U  231. 
244;   Pleading,  |  182.  -».»-«. 

ADULTERY. 

See  Divorce,  8  27. 

ADVERSE  CLAIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Champerty  and  Maintenance,  |  7;   Monld- 
pal  Corporations,  i  664. 

I.  XAT1TBE  ABB  BEQUIBITES. 

(A)  Ao««IsitlOB  of  Rtsbta  br  PresorlptlOB 
i«  General. 

I  IS  (Okl.)  A  possession,  to  be  adverse,  most 
be  open,  visible,  continuous,  and  exclusive,  with 
a  claim  of  ownership. — Vaughan  v.  Holder,  137 
P.  672. 

(B)  Aetaal  PesaeaaloB. 

I  16  (Nev.)  Proof  that  plaintiff  had  fenced 
and  partially  improved  land  established  a  suffi- 
cient possession  and  occupancy  under  Rev. 
Laws,  t  4957,  when  supported  by  proof  of  the 
other  essentials  necessary  to  the  acquisition  of 
title,  so  as  to  authorize  judgment  quieting 
title  to  the  land  against  a  defendant  who  es- 
tablished no  title  thereto. — Gander  v.  Simpson. 
187  P.  614. 

(C)  Vlalble   and  ITotorloas  Poaaesaion. 

i  3 1  (Kan.)  Where  the  mortgagor  took  actual 
iwssession  by  tenant  under  daim  of  full  title 
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baaed  on  belief  that  the  (oredosnre  proceedings 
were  fatally  defective,  held,  that  his  entry  was 
hostile  to  the  title  claimed  by  the  holder  of  the 
sheriff's  deed,  who  received  the  same  when  the 
land  was  vacant,  and  his  possession  was  suffi- 
cient notice  to  sach  holder  of  its  adverse  char- 
acter.—Ellsworth  ▼.  EiaUck,  1S7  P.  97S. 

(E)  DmnttlOB   aad   Contlnaltr   of   Poaaes- 
atoB. 

148  (Kan.)  Under  Gen.  St  1909,  i  4708,  pro- 
viding that  the  attornment  of  a  tenant  to  a 
stranger  sliall  be  void,  a  tenant's  payment  of 
rent  to  the  holder  of  a  BherifTs  deed .  for  two 

?'ears,  after  which  he  renewed  allegiance  to  bis 
ormer  landlord,  held  not  to  interrupt  the  land- 
lord's adverse  possession  sabsequently  relied  on 
by  the  successor  of  the  tenant  to  whom  the 
landlord  deeded  the  property.— laisworth  v. 
EbUek,  187  P.  97S. 

m.  FLEASIKO,  EVroEHCE,  TBXAXs 
AKS  KEVIEW. 

I  1 10  (Mont.)  Where  defendant's  allegations 
of  adverse  possession  were  admitted  by  the 
failure  to  reply,  it  was  thereby  admitted  that 
the  lands  were  each  as  to  permit  possession  of 
the  character  alleged  during  the  entire  period 
mentioned,  and  plaintiff  could  not  ask  the  court 
to  take  judicial  notice  that  they  were  unsur- 
veyed  and  not  subject  to  adverse  possesnon.- 
Anaconda  Copper  Mining  Co.  v.  Thomas,  137 
P.  380. 

AFFIDAVITS. 


Pleading,   I  406;    Process,  {  96;    Trial,   ft 
70,  344 ;    venae,  {  61. 

AGENCY. 

See  Principal  and  Agent 

AGREED  CASE. 

See  Snbmiaaion  of  Controversy. 

AGREEMENT. 

See  Contracts 

AGRICULTURE. 

1 15  (Wash.)  Where  the  complaint  in  an  ac- 
tion to  fore<uose  a  laborer's  lien  for  clearing 
land  was  drawn  on  the  theory  that  plaintiff 
had  performed  his  contract  and  demanded  a 
deed  to  lots  which  were  to  be  taken  in  part 
payment,  and  that  defendant's  title  to  such  lots 
was  defective,  a  finding  that  defendant  directed 
plaintiff  to  Quit  work  was  not  within  the  issues. 
— Ziiich  T.  Holman  Security  Inv.  Co,  137  P. 
1028. 

Evidence  held  not  to  sustain  a  finding  that 
the  defendant  had  directed  the  plaintiff  to  quit 
work. — Id. 

Evidence  held  to  show  that  plaintiff  had  been 
paid  in  full  for  his  work  in  money  and  credits 
upon  the  several  contracts. — Id. 

Evidence  held  to  show  that  the  contract  was 
breached  by  the  plaintiff  and  not  by  the  de- 
fendant— ^Id. 

AIDER  BY  VERDICT.    . 

See  Pleading,  i  433. 

ALIBI. 

See  Criminal  Law,  ||  868.  572,  670,  829. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  |i  332-335. 


ALIMONY. 

See  Divorce,  ||  285,  240. 

ALLOTMENT.     . 

Sm  Indiana,  il  13, 15. 

ALTERATION. 

See  Schools  and  School  Districts,   ||  87,  89. 

ALTERATION  OF  INSTRUMENTS. 

See  Beformation  of  Instruments. 

i  1 1  (N.M.)  Interlineation  by  one  who  drew 
the  original  instrument  prior  to  his  becoming 
interested  in  behalf  of  either  party  held  not  a 
fatal  alteration.— Lohman  v.  Beymond,  137  P. 
375. 

AMENDMENT. 

See  Attachment  I  122;  Judgm«it  i  ^; 
Municipal  Corporations,  S<  46,  48;  New 
Trial,  Is  123.  152;  Pleading,  f|  236-259; 
Statutes,  i  270. 


ANIMALS. 


See  Action,  J  45 ;    Larceny,  Jl  4  .      . 
Pleading,  f{  18,,  19;,  85;    Railroads,  S|  411- 


Larceny, 
...»„^.  ,,  .^  19,  85;    ■ 
446 ;   Taxation,  {  261. 


40,  60,  71,  75; 


{ 22  (Wash.)  Under  an  agreement  by  which 
plaintiff  was  to  care  for  defendants'  sheep  for 
one  year,  held,  that  the  expenses  were  first  to 
be  deducted  from  the  gross  receipts  of  the  wool 
and  the  increase,  and  that  one-half  of  the  net 
proceeds  after  deducting  plaintiffs  wages  at 
$50  a  month  were  then  to  be  divided.— Leonardo 
v.  BunneU.  137  P.  1033. 

S50  (Wash.)  Under  Laws  1911.  e.  25.  H  1. 
8.  relating  to  orders  by  county  commissioners, 
prohibiting  live  stock  from  running  at  large, 
the  county  commissioners'  order  is  not  final  un- 
til required  publication  had  lieen  made  and  un- 
til then  they  may  revoke  their  action. — State 
V.  Vlmig,  187  P.  1039. 

J  92  (Or.)  Under  L.  O.  L.  H  6762,  5763, 
5765,  the  owner  of  premises  not  inclosed  by  a 
lawful  fence  cannot  recover  for  trespassing 
stock,  though  the  coanty  has  adopted  section 
5675,  forbidding  the  running  at  large  of  stock. — 
Ball  T.  Croisan,  137  P.  225. 

1 92  (Utah)  One  who  willfully  and  against 
the  owner's  protest  brings  sheep'  on  nnindosed 
arid  land  for  grazing  is  liable  for  resulting  dam- 
ages.—Thomas  V.  Blythe.  137  P.  396. 

Under  Comp.  Laws  1907,  |  20,  providing  that 
if  sheep  trespass  on  premises  except  those  not 
inclosed  by  a  lawful  fence,  where  required,  the 
party  aggrieved  may  recover  damages,  a  sheep 
owner  is  not  liable  for  damages  resulting  from 
an  unintentional  trespass  on  uninclosed  land 
in  a  county  in  which  the  fence  law  is  in  force. 
-Id. 

ANNEXATION. 

See  Municipal  Corporations,  {  36k 

ANNULMENT. 

See  Wills,  li  229-^84. 

ANSWER. 

See  Pleading. 

ANTI-TRUST  ACT. 

See  Monopolies,  I  21. 

APPEAL  AND  ERROR. 

See  Coats,  f  221;  Criminal  Law,  |i  200.  1023- 
1192;    Divorce,  |  184;    Exceptions,  Bill  of; 
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Homicide,  I  340:  Jastices  of  the  Peace.  {| 
160-174;  New  Trial;  Taxation,  {{  450,  46fr- 
497,  687. 

I.  NATTTRE  AND  COBM  OF  KEMEBT. 

I  I  (Nev.)  The  right  of  appeal  is  based  en- 
tirely on  statute,  and  the  Supreme  Court  is 
prohibited  from  taking  jurisdiction  unless  the 
appellant  has  a  statutory  right.— State  t.  State 
Banlc  &  Trust  Co.,  137  P.  400. 

Where  no  right  of  appeal  is  given  by  statute, 
the  Supreme  Court  cannot  invest  itself  with 
jurisdiction,  and  the  lower  court,  by  granting 
permission  to  appeal,  cannot  authorize  the 
court  to  take  jurisdiction. — Id. 

XH.  DECISIONS  REVIEW ABI.E. 
(D)  riBsUtr  ot  Determliutton. 

171  (Wash.)  An  order  dissolving  or  refusing 
to  dissolve  an  attachment  is  an  "interlocutory 
order"  and  appealable  only  by  virtue  of  the 
statute.— Johnson  v.  Muenz,  137  P.  126. 

{78  (Okl.)  An  order  of  the  district  conrt 
OTemiling  a  motion  to  dismiss  is  not  review- 
able until  final  Judgment. — Consolidated  Alfalfa 
Milling  Co.  v.  Roberta,  137  P.  1179. 

(B)  Hatnre,  Scope,  and  Effect  of  Deelaloa. 

I  102  (Cal.App.)  An  order  snstaining  defend- 
ant's demurrer  to  plaintiiTs  amended  complaint 
is  not  appealable  or  reviewable  except  on  appeal 
from  a  judgment— Baldwin  v.  Walls,  137  P. 
1066. 

i  1 13  (Cal.)  Under  Code  Civ.  Proc.  I  963,  an 
or^er  denying  a  motion  to  vacate  a  default  is 
not  appealable.— Sherman  v.  Lewis,  137  P.  249. 

(F)  Mode  at  Rendition,  Form,  sad  Entrr 
of  JadKment  or  Order. 

i  r27  (Or.)  L.  O.  L.  I  549,  gives  neither 
plaintiff  nor  defendant  a  right  to  appeal  from 
a  default  judgment— State  v.  Simpson,  137  P. 
750. 

tV.  RIGHT  or  REVIEW. 
(A)   Feraoma  Kntitled. 

I  150  (Cal.)  Where  a  bank  owning  a  part  of 
a  corporation's  bond  issue  claimed  that  the 
bonds  it  owned  were  the  only  valid  ones  issued, 
the  state  superintendent  of  banks  in  possession 
of  the  bank  s  assets  tiad  a  sufficient  interest  in 
foreclosure  proceedings  to  appeal  from  a  decree 
denying  such  claim.— Mercantile  Trust  Co.  of 
San  FrancUco  v.  Miller,  137  P.  913. 

I  151  (Nev.)  Under  Eev.  Laws,  (  5327,  giv- 
ing; right  of  appeal  to  person  aggrieved,  a  re- 
ceiver appointed  to  wind  up  afi^rs  ol  bank 
held  not  authorized  to  appeal  from  an  order 
directing  the  preferential  payment  of  a  claim. — 
State  V.  State  Bank  &  Trust  Co.,  137  P.  400. 

The  word  "aggrieved"  in  Rev.  Laws,  §  5327, 
authorizing  any  party  aggrieved  to  appeal,  re- 
fers to  a  substantial  grievance  and  the  imposi- 
tion of  an  illegal  obligation  or  burden,  or  the 
denial  of  some  equitable  or  legal  right,  consti- 
tutes a  "grievance"  within  the  statute. — Id. 

V.   PRESENTATION    AND     RESERVA- 
TION  IN   LOWER   COURT   OF 
GROUNDS   OF   REVIEW. 

(A)   laanea  amd  (tneatloiia  In  Lower  Conrt. 

i  171  (Or.)  That  the  trial  conrt  or  counsel 
for  plaintiff  stated  in  the  lower  court  that  the 
action  was  a  common-law  action  does  not  pre- 
clude the  Supreme  Court  from  holding  that  it 
was  within  the  Employers'  Liability  Law. — 
Wasiljeff  v.  Hawley  Pulp  &  Paper  Co.,  137  P. 
755. 

I  173  (Cal.)  The  objection  that  a  purchaser's 
offer  to  perform  was  not  made  with  sufficient 
detail  cannot  be  made  for  the  first  time  on  ap- 
peal.—I'arkside  Realty  Co.  v.  MacDonald,  137 
P.  21. 

While  the  defense  of  laches  need  not  be  plead- 
ed and  the  court  may  in  a  proper  case  deny  re- 


lief on  that  ground  raa  ipoiite,  yet  where  the 
trial  court's  attention  has  not  been  called  to 
that  aubject  an  appellant  may  not  aok  relief  oa 
appeaL — Id. 

I  173  (CaLApp.)  Defendant  in  a  suit  to  en- 
force a  contract  of  repayment  of  the  pnrchaae 
price  of  mining  stock  on  the  buyer's  Decominc 
dissatisfied,  held  not  entitled  to  object  on  appeal 
to  a  judgment  for  plaintiff  because  it  did  not 
require  that  the  stock  be  returned  on  jHtyment 
thereof.— Union  Collection  Co.  t,  Oliver,  137 
P.  1082. 

I  173  (Wash.)  Claim  or  contention  not  plead- 
ed by  defendant  in  the  court  below  held  not 
open  to  him  on  appeal.— Stewart  t.  Preston, 
137  P.  993. 

i  179  (Kan.)  Where  plaintiff  regards  testi- 
mony excluded  on  his  cross-examination  of  an 
adverse  witness  as  Important,  he  should  make 
such  witness  his  own,  or  aak  later  to  open  the 
case  to  admit  snch  evidence  as  a  part  of  his 
case  in  chief.— Knhn  T.  Johnson,  137  P.  990. 

(B)  Objectlona  and  Motteaa,   and  Rnlimss 
Tbereon. 

i  197  (Mont.)  If  a  case  is  tried  on  the  theonr 
that  the  pleading  is  sufficient  to  admit  proof 
for  the  purpose  for  which  it  is  offered,  appel- 
lant cannot  first  complain  on  appeal  that  there 
was  a  variance.— Mosher  v.  Sutton's  New  Thea- 
ter Co.,  137  P.  534. 

{  204  (CaLApp.)  Where  evidence  was  receiv- 
ed wholly  without  objection,  no  error  therein  is 
available  on  appeal. — Uastaran  v.  Marchand, 
137  P.  207. 

S  204  (Okl.)  In  replevin  evidence  tiiat  defend- 
ant was  damaged  through  the  detention  by  be- 
ing prevented  from  making  a  crop,  admitted 
without  objection,  was  not  a  predicate  for  er- 
ror, though  the  measure  of  damages  under  Rev. 
Laws  1910,  S  4807,  was  the  usable  value  of  the 
property.— Roberta  v.  Wilkins,  137  P.  111. 

§  207  (OkL)  Under  Eev.  Laws  1910,  ff  6026, 
50^7,  improper  argument  of  counsel  will  not  be 
reviewed  where  no  objection  was  seasonably 
made  or  exception  properly  talwn  thereto  be- 
low.—Perkins  V.  Baker,  137  P.  661. 

1218  (Okl.)  Anv  objection  going  to  a  defect 
or  irregularity  which  renders  a  verdict  merely 
voidable  will  not  be  considered  when  raised  for 
the  first  time  on  appeal.— Collier  v.  Gannon,  137 
P.  1179. 

1 222  (CaLApp.)  Where  affidavits  filed  in  sop- 
port  of  a  motion  for  new  trial  were  not  ob- 
jected to  below  although  tfaey  were  filed  too 
late,  they  will  be  considered  on  appeal. — Strange 
V.  Strange,  137  P.  1104. 

1 227  (Wash.)  Where  the  time  for  filing  a 
statement  of  facts  was  extended  by  a  void  or- 
der, the  validity  of  the  order  and  the  statement 
of  facts  filed  pursuant  thereto  may,  for  the  first 
time,  be  attacked  on  appeal.— Michaelson  v. 
Overraeyer,  137  P.  832. 

{231  (Okl.)  Where  objections  to  the  evidence 
do  not  assign  the  statutory  grounds  named  in 
Rev.  Laws  1910,  g  5070,  or  any  other  grounds, 
they  cannot  be  considered  on  appeaL — l<'ender  v. 
Segro,  137  P.  103. 

1 23 1  (Utah)  The  reason  for  requiring  spe- 
cific objections  in  case  of  complaint  of  the 
charge  given  is  to  give  the  trial  conrt  an  op- 
portunity to  correct  his  error. — lindsi^  Land 
&  Livestock  Co.  v.  Smart  Land  &  Livestock 
Co.,  137  P.  837. 

{231  (Wash.)  If  evidence  on  the  question  of 
damages  did  not  tend  to  prove  damages  which 
could  be  recovered  under  the  measure  of  dam- 
ages applicable,  a  general  objection  that  the  ev- 
idence was  incompetent,  irrelevant,  and  imma- 
terial was  sufficient  to  authorize  review  of  its 
admissibility.- Hunt  v.  Allison,  137  P.  322. 

(C)  Bxceptfona. 

§248  (Okl.)  Errors  not  excepted  to  will  not 
be  reviewed.— Hailey  v.  Bowman,  137  P.  722. 
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1260  (OU.)  Whether  the  court  erred  in  ad- 
mftting  testimony  over  objection  will  not  be  re- 
viewed, where  no  exception  is  saved  to  the  rol- 
ing.— Giles  t.  Latimer,  137  P.  113. 

{260  (Or.)  A  ruling  excluding  evidence  can- 
not be  considered  on  appeal  when  not  excepted 
to.-^ohnson  v,  Miami  Lumber  Co.,  187  P.  765. 

1263  (Okl.)  In  the  absence  of  an  exception 
to  an  inatraction  anthorizing  the  jarr  to  take 
Itapers  to  the  jury  room,   error  could  not  be 

?redicated  thereon.— Giles  ▼.  Latimer,  187  P. 
13, 

1 26S  (Wash.)  Where  no  exceptions  were  tak- 
en to  the  findings  of  fact,  an  assignment  com- 
plaining that  the  findings  and  judgment  ai« 
contrary  to  the  evidence  cannot  be  reviewed. — 
Fortson  Shingle  Co.  v.  Skagland,  137  P.  804. 

(D)   Motlomti  for  New  Trial. 

1 301  (Kan.)  Where  plaintiff  believed  that  ev- 
idence was  improperly  excluded  upon  his  cross- 
examination  of  an  adverse  witness,  and  that  it 
would  probably  have  changed  the  result,  but 
failed  to  present  it  to  the  court  on  the  motion 
for  a  new  trial,  as  permitted  by  Civ.  Code,  { 
807  (Gen.  St.  190O,  6901),  any  error  in  ita  ex- 
clusion was  waived. — Eubn  v.  Johnson,  137  P. 
090. 

§301  (OkL)  Error*  not  assigned  in  the  mo- 
tion for  new  trial  will  not  be  reviewed  by  the 
Supreme  Coort.— Hailey   v.   Bowman,   137    P. 

i  302  (CaLApp.)  Where  defendants  moved  for 
a  new  trial  on  an  agreed  statement  of  the  case 
which  did  not  specify  in  what  way  the  evidence 
was  insufficient,  the  statement  cannot  be  used 
on  appeal  to  establish  the  insufficiency  of  the 
evidence.— Holland  v.  Canty,  137  P.  278. 

VI.  PARTIES. 

{ 334  (Okl.)  Where  plaintifC  In  error  dies  be- 
fore submission  in  the  Supreme  CJourt,  and 
nothing  is  done  to  revive  the  action  under  Rev. 
Iaws  1910,  I  5294,  within  one  year,  the  appeal 
will  be  dismissed  on  motion.— McKay  v.  Wat- 
son, 137  P.  1177. 

VXL    REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 

(A)  Ttme  of  Taldav  Proeeedlmv*- 

I  345  (Wash.)  The  time  within  which  to  take 
an  appeal  begins  to  run  from  the  date  of  the 
denial  of  the  motion  for  a  new  trial. — Michael- 
son  V.  Overmeyer,  137  P.  332. 

8  347  (Okl.)  Where  a  referee  reports  findings 
of  fact  and  both  parties  move  for  judgment 
thereon,  the  motion  presents  question  of  law 
only,  and  a  motion  for  new  trial  is  unnecessary, 
80  that  the  time  for  appeal  runs  from  the  date 
of  the  judgment — Veverka  v.  Frank,  137  P. 
682. 

1 356  (Okl.)  Where  a  petition  in  error  is  filed 
on  the  last  day  allowed  therefor,  and  on  the 
aame  date  a  summons  in  error  is  issued,  but 
service  thereon  not  had  within  60  days,  the 
proceeding  was  not  commenced  within  the  pe- 
riod required  by  statute.— In  re  Herod's  Instate, 
187  P.  1174. 

(C)   Faxment  of  Fee*  or  Coata,  aad  Bond* 
or  Other  Secnrltles. 

§  384  (Ariz.)  Where  but  one  appeal  was  taken 
from  judgment  and  order  denying  new  trial, 
appeal  bond  under  Civ.  Code  1901,  par.  1506, 
conditioned  to  prosecute  the  "appeal"  and  to 
pav  the  costs,  held  sufficient. — Blaisdell  v.  Stein- 
feld,  137  P.  555. 

(D)  ■Writ   of  Error,   Citation,   or  Notice. 

§  399  (N.M.)  Const,  art.  6,  §  3,  providing  that 
the  Supreme  Court  shall  have  jurisdiction  to 
issue  writs  of  error,  which  may  be  issued  by 
the  direction  of  the  court  or  any  justire  liipj.' 


of,  repealed  Laws  1907,  e.  87,  I  8,  providing 
for  the  issnance  of,  writs  of  error  by  the  clerk 
of  the  court.— Wood  v.  Sloan,  137  P.  67a 

Writs  of  error,  issued  by  the  clerk,  after  state- 
hood, with  the  knowledge  and  acquiescence  of 
the  Supreme  Court,  are  issued  by  the  direction 
of  the  Supreme  Court  and  justices,  within 
Ck>nst.  art.  6,  i  8.- Id. 

1413  (Or.)  Under  L.  O.  L.  §  550,  service  of 
notice  of  appeal  on  a  defendant  who  did  not 
appear  is  not  necessary  and  gives  him  no  addi- 
tional rights.— State  v.  Simpson,  137  P.  750. 

J  419  (Or.)  The  notice  of  appeal  required  by 
L.  O.  L.  {  550,  must  describe  the  judgment  or 
decree  with  reasonable  certainty. — Fisher  v. 
Portland  Ry.,  Light  &  Power  Co.,  137  P.  763. 

{425  (Wash.)  Under  Rem.  &  Hal.  Code,  i 
1720,  providing  for  the  service  of  notice  of  ap- 
peal, held,  that  an  appeal  by  the  grantees  of 
principal  defendants  should  be  dismissed,  where 
they  did  not  serve  notice  until  30  days  after  the 
service  of  notice  of  appeal  by  the  principal  de- 
fendant*.—Peck  v.  Peck,  137  P.  137. 

1430  (OkL)  A  peHtion  in  error  will  be  dis- 
missed, though  filed  within  time,  where  sum- 
mons in  error  is  not  issued  or  waived,  or  gen- 
eral appearance  made,  within  snch  time.— Oua- 
boma  City  v.  Wheeland,  187  P.  1172. 

Vlll.  EFFECT  OF  TRANSFER  OF 

CAUSE  OR  PROCEEDINGS 

THEREFOR. 

CA)  Power*    and    Proeeedlnaca    of    Lower 
Conrt. 

1 440  (Or.)  The  trial  conrt  may  make  an  en- 
try after  the  term  and  after  appeal  as  of  the 
date  of  the  original  judgment,  eliminating  a 
defendant  against  whom  no  verdict  was  render- 
ed.—Fisher  V.  Portland  By.,  Light  &  Power  Co., 
137  P.  763. 

IX.   SUPERSEDEAS  OR  STAT  OF  PRO- 
CEEDINOS. 

§  460  (Cal.)  The  state  superintendent  of  banks, 
in  taking  an  appeal  from  a  judgment  foreclos- 
ing a  mortgage  securing  a  bond  issue,  part  of 
which  was  owned  by  a  bank  whose  assets  were 
in  the  superintendents'  charge,  held  to  be  act- 
ing as  a  state  officer,  and  therefore  exempt  from 
giving  a  bond  to  stay  execution  by  Code  Civ. 
Proc.  i  1058.— Mercantile  Trust  (3o.  of  San 
Francisco  v.  Miller,  137  P.  913. 

The  superintendent  was  acting  in  "another's 
right,"  and  in  the  court's  discretion  might  be 
exempted  from  giving  bond  under  Code  Civ. 
Proc.  i  946.— Id. 

Z.  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

(A)   Hattera  to  be  Shown  by  Record. 

{ 497  (Utah)  Api>ellant  need  only  include  in 
his  bill  of  exceptions  that  part  of  the  proceed- 
ings at  trial  and  exceptions  thereto  which  he 
desires  to  have  reviewed.— Thomas  v.  Blythe, 
187  P.  896. 

8499  (Cal.AppO  Where  the  transcript  show- 
ed that  no  specification  of  error  for  the  giving 
of  any  instructions  was  made  in  the  statement 
of  the  case,  errors  assigned  upon  the  instruc- 
tions cannot  he  reviewed. — Moore  v.  Gilson,  137 
P.  268. 

§515  (Mont.)  Under  Supreme  Court  rule  7, 
subd.  3  (123  Pac.  xi),  the  court  on  appeal  in 
equity  need  not  review  the  evidence,  where  it 
is  incorporated  in  the  transcript  in  narrative 
form.— Gilmore  v.  Ostronich,  137  P.  378. 

(B)    Scope  and  Contents  of  Record. 

S525  (Utah)  Under  Comp.  Laws  1907,  § 
1351,  requests  to  charge  arc  part  of  the  record, 
though  not  incorporated  in  the  bill  of  excep- 
tinns.- T'indsay  I^and  &  Livestock  Co.  v.  Smart 
I'nnd  &  Livestock  Co..  137  P.  837. 
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(O)  Heeeaattr  of  Bill  of  Bxeeptloaa,  Oaae* 
or  Statement  of  Faota. 

1 544  (Okl.)  A  motion  for  judgment  on  the 
findings  of  fact  of  a  referee  and  a  motion  for 
new  trial  and  exceptions  are  no  part  of  the 
record  proper  and  must  be  shown  by  a  bill  or 
caae-made.— Veverka  y.  Frank,  137  P.  682. 

1544  (Okl.)  Errors  not  made  a  part  of  the 
record  by  case-made  or  bill  of  exceptions  will 
not  be  reviewed  by  the  Supreme  Ciourt— Hailey 
y.  Bowman,  137  P.  722. 

1548  (Wash.)  In  the  absence  of  a  statement 
of  facts,  the  appellate  court  cannot  determine 
whether  findings  by  the  trial  court  were  unsup- 

rted  by  the  eyidence.— Barbre'  y.  Hibschman, 

17  P.  997. 

1653  (Cal.App.)  A  statement  of  the  case 
which  la  not  also  a  bill  of  exceptions  cannot  be 
resorted  to  for  the  purpose  of  reviewing  al- 
leged errors  of  law,  under  Code  Ciy.  Proc.  { 
6I®,  snbd.  8.— Hastaran  v.  Marchand,  137  P. 
297! 

If  a  statement  of  the  case  be  considered  as  a 
bill  of  exceptions,  which  may  be  done,  specifi- 
cations of  error  would  not  be  necessary  to  re- 
view alleged  errors  of  law  appearing  therein 
nnder  Code  Civ.  Proc.  |  650.— Id. 

(D)   Ooatemts,  MalclnCi   and   Settlement  of 
Caae  or  Statement  of  Faets. 

I  557  (Wash.)  Acts  1913,  c  116,  S  2,  relating 
to  abstracts  of  statement  of  facts,  does  not 
obviate  the  necessity  for  a  statement  of  facts ; 
section  2  expressly  declaring  that  nothing 
therein  contained  shall  alter  the  present  man- 
ner of  settling  statements  of  facts.— Michael- 
son  v.  Overmeyer,  137  P.  332. 

1563  (Cal.App.)  A  statement  of  the  case  on 
motion  for  a  new  trial  and  bill  of  exceptions 
may  be  incorporated  in  one  paper  without  in- 
validating either.— Hastaran  v.  Marchand,  137 
P.  297. 

{ 564  (Okl.)  A  case-made  not  served  within 
the  time  fixed  by  statute  or  as  extended  by  the 
court  is  a  nullity  and  cannot  be  considered. — 
Veverka  v.  Frank.  137  P.  682. 

§  564  (Wash.)  The  time  within  which  to  file 
a  statement  of  facts  begins  to  run  from  the  date 
of  the  denial  of  the  motion  for  a  new  trial. — 
Michaelson  v.   Overmeyer,  137  P.  332. 

An  order  for  an  extension  of  the  time  for  fil- 
ing a  statement  of  facts,  when  made  on  an 
ex  parte  application,  is  wholly  void,  under  Rem. 
&  Bal.  Code,  !  393.— Id. 

Though  the  court  stenographer  obtained  an 
order  extending  the  time  for  filing  a  statement 
of  facts,  that  does  not  relieve  the  appellant 
from  complying  with  the  statute  by  giving  no- 
tice and  showing  cause  for  the  extension. — Id. 

A  failure  to  file  a  statement  of  facts  within 
the  time  fixed  by  statute  wUl  not  be  excused 
because  of  the  appellant's  diligence  in  other- 
wise perfecting  his  appeal.— Id. 

(G)  Anthentleatlon  and  Certlfleatlon. 

{era  (N.M.)  where  the  certificate  of  the  trial 
Judge  to  an  alleged  bill  of  exceptions  is  not 
certified  to  by  the  clerk,  and  not  shown  to  have 
been  filed  in  the  clerk's  office,  neither  the  bill 
nor  certificate  will  be  considered  by  the  Su- 
preme Court — City  of  Tucumcari  v.  Belmors, 
137  P.  585. 

(H)   Transmission,    Flllnar,    Printing,    and 
Service  of  Copies. 

{62r  (Cal.App.)  Defendant  having  filed  his 
transcript  while  a  motion  for  a  new  trial  was 
pending  and  undetermined,  it  was  in  time,  un- 
der Supreme  Court  rule  2  (119  Pac.  Ix),  though 
the  motion  was  ultimately  denied. — Union  Col- 
lection Co.  V.  Oliver,  137  P.  1082. 

(I)  Defeets,    Objections,    Amendment,   and 
Correction. 

1634  (CaLApp.)  As  a  rule  the  legal  effect  of 
a  doctunent  which  is  a  part  of  the  record  must 


be  determined  from  its  snbject-matter  rather 
than  the  name  by  which  it  is  designated,  and 
it  cannot  be  ignored  hecanse  of  misnomar.— 
Hastaran  v.  Marchand,  137  P.  297. 

(K)   <taestlona  Presented  for  RerteiV. 

{671  (OkL)  On  appeal  by  petition  in  error 
and  transcript  of  the  record  proper,  no  error* 
wUl  be  considered  except  such  as  plainly  appear 
on  the  face  of  the  record.— Dean  v.  Adams.  137 
P.  1173. 

{671  (Wash.)  The  imprc^rietj  of  remarks  of 
counsel  made  in  the  presence  of  the  court  can- 
not be  reviewed  if  not  made  a  part  of  the  state- 
ment of  facts.— Loy  v.  Northern  Paa  By.  Oik, 
137  P.  446. 

{694  (Cal.App.)  Under  Code  Civ.  Proc.  ii 
648,  659,  950,  alleged  insufficien<7  of  the  evi- 
dence to  support  findings  cannot  be  considered 
on  appeal  from  the  judgment,  or  from  the  or- 
der denying  a  new  trial,  where  the  statement 
of  the  case  does  not  specify  the  particulars  in 
which  the  eyidence  is  Insuffident. — ^Hastaran  T. 
Marchand,  137  P.  297. 

Specifications  of  the  insnflSciency  of  the  evi- 
dence in  a  statement  of  the  case  or  bill  of  ex- 
ceptions are  intended  primarily  for  the  infor- 
mation of  the  adverse  party  and  trial  conrt,  so 
as  to  advise  them  upon  settiement  of  the 
statement  or  biU  as  to  what  matters  of  evi- 
dence shonid  be  included  therein. — Id. 

{  696  (Okl.)  The  Snpreme  C!onrt  will  not  ex- 
amine the  evidence  unless  the  case-made  re- 
cites that  it  contains  all  the  evidence. — ^Perkins 
y.  Baker,  137  P.  681. 

{699  (CaLApp.)  Where  the  transcript  dis- 
closed that  the  instructions  were  not  embodied 
in  the  statement  of  the  case,  errors  based  on 
the  instructions  cannot  be  considered. — ^Moore 
y.  Gilson,  137  P.  268. 

{701  (Or.)  Though  a  bill  of  exceptions  con- 
tains no  statement  of  the  evidence  or  other  mat- 
ters to  explain  it,  yet,  if  instructions  appear 
erroneous  in  the  light  of  the  pleadings,  they 
may  be  reviewed.— Willis  v.  Horticnltaral  Firs 
Relief  of  Oregon,  137  P.  761. 

(Ii)  Blatters  Not  Apparent  of  Reeord. 

5  {713  (Utah)  Under  Utah  Comp.  Laws  1907, 
3197,  as  amended  by  Laws  1911,  c.  94,  the 
isposition  of  motions  to  quash  the  summons 
and  service  and  to  transfer  the  cause  cannot 
be  considered,  where  they  were  not  incorporat- 
ed in  the  bill  of  exceptions,  although  they  were 
improperly  included  by  the  clerk  in  the  tran- 
script of  the  judgment  roll.— Lindsay  Land  St 
Livestock  Co.  v.  Smart  Land  ft  Livestock  Co., 
137  P.  837. 

{714  (Utah)  Exceptions  to  instmctions  and 
to  refusals  to  charge  cannot  be  reviewed  upon 
the  court  stenographer's  certificate  that  certain 
exceptions  were  taken,  if  such  exceptions  are 
not  contained  in  a  bill  properiy  allowed.— 
Thomas  v.  Blythe,  137  P.  396. 

XX.  ASsiamcEiiT  or  erbobs. 

{ 724  (Aria.)  Assignments  of  error  not  in 
conformity  with  Supreme  Court  Rule  8,  subd. 
1  (126  Pac  xi),  requiring  that  assignments  dis- 
tinctly specify  each  ground  of  error  relied  on 
and  the  particular  ruling  complained  of,  held 
insufficient.— In  re  Scarry's  Estate,  137  P.  868. 
-{730  (Utah)  While,  to  properly  present  for 
review  the  giving  an  instruction,  the  precise 
language  given  must  be  set  out;  that  is  un- 
necessary where  the  assignment  is  based  on  the 
refusal  of  the  trial  court  to  charge  as  requested 
it  being  sufficient  to  refer  to  the  request  re- 
fused by  number.— Lindsay  Land  &  Livestock 
Co.  V.  Smart  Land  ft  Livestock  Co.,  137  P.  837. 
(748  (Ariz.)  Under  Supreme  Court  Rule  8 
(126  Pac.  zi),  an  assignment  so  defective  ss  to 
raise  no  question  is  as  if  no  assignment  had 
been  made,  and  the  objection  to  the  ruling  or 
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action. comptained  or  wui  be  deemea  wuyea. — 
Blaisdell  ▼.  Steinfeld,  137  P.  665. 

Where  an  asaigninent  of  erior  ia  bo  defectiTe 
as  to  raise  no  question  for  deciaion,  objection 
may  be  made  by  calling  the  court's  attention 
to  the  defect)  and  no  motion  to  strilce  is  neces- 
sary.—Id. 

XXI.  BBIEF8. 

{756  (Okl.)  Where  the  brief  of  plaintiff  in 
error  does  not  contain  an  abstract  of  the  tran- 
script setting  forth  the  material  matters  relied 
on,  together  with  such  statements  from  the 
record  as  are  necessary  <  to  a  full  understanding 
of  the  questions  presented,  as  required  by  Su- 
preme Court  rule  26,  the  appeal  will  be  dis- 
missed.—Williamson  T.  Human,   137  P.  664. 

{757  (OkL)  Bnlings  <hi  evidence  will  not  be 
reviewed,  where  the  evidence  is  not  set  out  in 
the  brief  of  plaintiff  in  error  as  required  by 
rule  25  (20  Okl.  xii,  95  Pac.  viii),  though  as- 
signed as  error  by  proper  specifications  therein. 
— Ckillier  v.  Gannon,  137  P.  1179. 

1 758  (CaLApp.)  Alleged  error  In  ruUnn  on 
evidence  will  not  be  reviewed  where  appeUanf  s 
brief  merely  states  that  an  examination  of  the 
record  will  satisfy  the  court  of  his  position 
without  pointing  ont  any  particular  ruling.^ 
Murdongh  v.  Murdongh,  137  P.  267. 

( 758  (CaLApp.)  The  appellate  coort  wlU  not 
consider  points  merely  referred  to  by  stating 
that  it  is  for  the  appellate  court  to  determine 
whether  the  testimony  was  properly  excluded, 
or  other  testimony  was  properly  admitted,  and 
referring  to  nnauthenticated  docnmento,  desig- 
nated a  bill  of  exceptions,  for  the  errors  of  law 
and  authority  supporting  the  points.— Hastaran 
v.  Marchand,  187  P.  297. 

( 765  (Wyo.)  Parties  may  by  stipulation  ex- 
tend the  time  for  filing  the  briefs  and  waive  the 
rules  of  court— Union  Pac.  B.  Co.  v.  Grace,  137 
P.  881. 

1767  (Ariz.)  Though  appellant's  opening  brief 
be  stricken  from  the  record,  the  record  would 
still  have  to  l>e  considered  for  manifest  and 
fundamental  error. — Shank  v.  Holmes,  137  P. 
871. 

S  767  (Wash.)  That  answering  brief  was  filed 
before  a  motion  to  strike  was  interposed,  though 
not  till  59  days  after  appellant's  brief  was 
served,  that  no  delay  in  placing  the  cause  on 
the  calendar  resulted,  and  that  appellants  had 
ample  time  in  which  to  prepare  a  reply  brief, 
held,  that  the  motion  to  strike  respondent's 
brief  for  failure  to  file  in  time  would  be  denied. 
— MagnuBon  v.  MacAdam,  137  P.  485. 

§770  (Wyo.)  The  filing  of  a  brief  out  of 
time  is  not  jurisdictional  and  may  be  waived 
by  the  parties.— Union  Pac.  K.  Co.  ▼.  Grace, 
137  P.  881. 

{  773  (Okl.)  Where  plaintiff  in  error  has  com- 
pleted and  filed  his  record  and  served  and  filed 
a  proper  brief  and  defendant  in  error  has  failed 
to  file  brief  or  to  offer  any  excuse,  the  Supreme 
Court  will  reverse  the  case  where  the  brief 
filed  appears  reasonably  to  sustain  the  assign- 
ments of  error. — Purcell  Bridge  &  Transfer  Co. 
V.  Hine,  137  P.  668. 

{  773  (Wyo.)  Where  plaintiff  in  error  did  not 
file  his  brief  within  60  days  after  filing  his  pe- 
tition in  error  as  required  by  court  rule  15  (104 
Pac.  xiii),  defendant  in  error  cannot  secure  a 
dismissal  of  the  writ  of  error,  where  he  recog- 
nized the  brief  filed  by  motion  for  an  extension 
of  time  in  which  to  file  a  reply  brief. — Union 
Pac.  K.  Co.  V.  Grace,  137  P.  881. 

Xm.  DI8MI88AI^  WTTHDRAWAX,  OB 
ABANDONMENT. 

1 781  (Or.)  Where,  after  appeal,  the  trial 
court  makes  a  nunc  pro  tune  entry  in  terms 
annulling  the  judgment  and  entering  a  new 
one  but  in  fact  only  eliminating  a  defendant 
the  appeal  will  not  be  dismissed  on  the  gro\jiji 


tnat  t&e Jnagment  appealed  from  has  been  an- 
nulled.—Fisher  T.  Portland  By.,  Light  &  Power 
Co.,  187  P.  768. 

i  786  (Okl.)  The  Supreme  Cionrt  has  inherent 
power  to  dismiss  a  manifestiy  frivolous  appeaL 
— Skirvin  v.  (Goldstein,  137  P.  1176. 

1 796  (Or.)  A  party  who  hss  suffered  default 
judgment  cannot  move  to  dismiss  an  appeal  by 
the  other  party.— State  ▼.  Simpson,  137  P.  760. 

XV.    HEABINO  AND  BEHEABINO. 

(  832  (Or.)  Where  the  respondent  on  the  orig- 
inal hearing  failed  to  assert  that  an  order  deny- 
ing a  new  trial  could  not  be  reviewed  on  ap- 
peal from  the  judgment,  the  question  could  not 
be  raised  by  petition  for  rehearing.— Goodeve  t. 
Thompson,  137  P.  744. 

i  835  (Wash.)  The  Supreme  Court  will  not 
consider  and  review  an  alleged  constitutional 
question,  not  reasonably  predicated  on  the  as- 
signmente  of  error  theretofore  made,  first  rais- 
ed by  accused  on  motion  for  rehearing  in  order 
to  lay  a  foundation  for  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States.— State 
▼.  Hassard.  187  P.  148. 

XVI.  ZUSVIEW. 
(A)   8«ope  *nd  ESxtent  ta  Geaeral. 

1837  (Or.)  The  denial  of  a  nonsuit  will  not 
be  disturbed  if  plaintiff's  omission  to  produce 
sufficient  evidence  is  suppQed  by  sulwequent, 
evidencc-Oberstock  t.  United  Bys.  Co.,  l37  P. 
196. 

f  842  (Wash.)  Where  the  facta  were  undis- 
puted, the  question  whether  plaintiffs  were  en- 
tided  to  a  mechanic's  lien  is  one  of  law,  and 
hence  the  determination  of  the  trial  court  on 
that  issue  may  he  reviewed  on  appeaL— Baker 
V.  Yajrima  Valley  Canal  Co.,  137  P.  342. 

f  843  (N.M.)  An  abstract  question,  not  ma- 
terial to  the  result,  will  not  be  considered.— 
Boswell  Nursery  Co.  ▼.  Mielenz,  187  P.  579. 

i  854  (Or.)  Statements  made  in  refusing  a  de- 
cree for  defendante  on  the  pleadings  are  imma- 
terial, where  the  answer  did  not  state  facte  con- 
stituting an  answer  or  defense. — State  v.  War- 
ner VaUey  Stock  Co.;  187  P.  746. 

i  864  (CaLApp.)  Errors  of  law  appearing  in 
a  statement  of  the  case  or  bill  of  exceptions 
may  be  reviewed  upon  appeal  from  the  judg- 
ment, though  there  is  no  appeal  from  the  or- 
der denying  a  new  triaL — Hastaran  v.  Mar- 
chand, 187  P.  297. 

(B)   Interlooatory,     CoIIatemI,     and     Snp- 

plementary  Proceedings  and 

4,aeatlona. 

1874  (Or.)  On  an  appeal  from  an  order  re- 
fusing a  decree  for  defendante  on  the  pleadings, 
the  final  decree  is  not  before  the  Supreme  Court 
for  review.- State  v.  Warner  Valley  Stock  Ca, 
137  P.  746. 

i  874  (Wash.)  An  order  refusing  to  dissolve 
an  attachment  will  not  be  reversed  for  insuffi- 
ciency of  the  complaint  if  it  is  capable  of  amend- 
ment so  as  to  state  a  cause  of  action. — John- 
son V.  Muenz,  137  P.  126. 

(d  Parties  Batltled  to  Allege  Blrrer. 

i877  (CaL)  A  defendant  in  a  suit  to  quiet 
title,  may  not  complain  of  the  judgment  in  so 
far  as  it  concerns  third  persons  only. — Faxon 
V.  All  Persons,  etc.,  137  P.  919. 

S  877  (N.M.)  An  assignment  of  error,  com- 
plaining of  the  court's  disposition  of  money  paid 
into  court  in  foreclosure  proceedings,  could  not 
be  considered,  where  the  appellant  mortgagor 
had  no  interest  in  the  disposition  of  such  mon- 
ey.—Edwards  V.  Fitzhugh,  137  P.  682. 

1 882  (Utah)  A  party  whose  counsel  filed  the 
motion  upon  which  the  action  of  the  court  was 
invoked,  and  on  the  hearing  repeatedly  stated 
that  pleadings  were  unnecessary,   and   parties 
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who  acquiesced  in  such  actioii  were  estopped 
to  thereafter  complain  that  pleadings  were  not 
filed— Salt  Lake  City  t.  Utah  &  Salt  Lake 
Canal  Co.,  137  P.  638. 

1882  (Wash.)  A  party  may  not  complain  of 
instructions  on  the  ground  that  they  unneces- 
sarily repeat  the  legal  proposition  involved 
where  his  requested  instructions  are  subject 
to  the  same  criticisni.— Crandall  ▼.  Puget 
Sound  Traction,  Light  &  Power  C<r.,  137  P. 
319. 

{883  (CaLApp.)  Where,  in  a  mortaage  fore- 
closure proceeding,  the  nonappealing  defendants 
admitted  that  their  rights  in  the  premises  arose 
subsequent  to  the  mortgage,  and  all  defendants 
stipulated  at  trial  that  all  claims,  except  those 
of  the  appealing  defendants  to  the  surplus, 
should  be  determined  in  another  pending  ac- 
tion, held,  that  the  appealing  defendants  could 
not  complain  of  a  judgment  for  providing  that 
any  surplus  after  the  sale  should  be  deposited 
with  the  court  to  await  judgment  In  the  other 
action.— Berkeley  Bank  of  Savings  &  Trust  Co. 
V.  Miller.  137  P.  1101. 

(B)  PreaamvtloBa. 

S905  (Utah)  It  is  presumed  on  appeal  that 
inga  of  the  trial  court  are  correct,  until  the 
contrary  is  shown  by  the  record.— Lindsay  Land 
&  Livestock  Co.  t.  Smart  Land  ft  Livestock 
Co,.  137  P.  837. 

1 907  (Cal.App.)  In  the  absence  of  a  sufS- 
cient  statement  of  facts  or  bill  of  exceptions, 
it  will  be  presumed  on  appeal  that  the  evi- 
dence fully  supported  the  findings,  and  justi- 
fied the  refusal  of  a  new  trial.— 'Sastaran  v. 
Marchand,  137  P.  297, 

{913  (Utah)  Where,  when  an  action  was 
commenced  against  a  firm  to  foreclose  a  me- 
chanics' lien,  one  of  the  partners  had  parted 
with  all  of  his  interest  in  the  real  estate  to 
the  other  partner,  who  had  since  died,  and  no 
personal  judgment  was  asked,  it  will  be  presum- 
ed that  such  partner  was  made  a  defendant  as 
a  surviving  partner. — Bingham  Coal  ft  Lumber 
Co.  V.  Blom,  137  P.  630. 

In  an  action  against  a  copartnership  to  en- 
force a  mechanic's  lien,  it  will  be  assumed 
that  a  surviving  partner  who  joined  In  a  gen- 
eral demurrer  did  so  as  surviving  partner ;  that 
being  the  only  capacity  in  which  he  was  prop- 
erly a  party.— -Id. 

{917  (CaLApp.)  Where  the  record  does  not 
show  that  the  trial  court  did  not  rule  upon  a 
demurrer  to  the  complaint,  the  appellate  court 
will  presume,  to  sustain  the  judgment  for 
plaintiff,  that  the  court  did  rule  thereon.— Mur- 
doDgh  V.  Murdongh,  137  P.  267. 

{917  (Cal.App.)  Allegations  in  a  complaint 
to  which  a  demurrer  has  been  sustained  must 
be  assumed  to  be  true  in  passing  on  the  correct- 
ness of  the  ruling.— Mulvey  v.  Wangenheim, 
137  P.  1106. 

{920  (Or.)  In  the  absence  of  a  showing  in 
the  abstract  that  allegations  and  interrogatories 
were  served  on  a  garnishee  as  prescribed  by 
L.  O.  L.  IS  62,  538,  539,  it  must  be  determined 
that  they  were  not  secved.- Fraley  v.  Hoban, 
137  P.  751. 

{  931  (Cal.)  In  view  of  findings  in  favor  of 
one  for  whom  Judgment  was  rendered,  the  eyi- 
dence  must,  on  appeal,  be  considered  in  the 
light  most  favorable  to  him.— Ernst  v.  GanaU, 
137  P.  256. 

1931  (Cal.)  The  rule  that  findings  must  be 
interpreted  so  as  to  support  the  judgment  if  rea- 
sonably possible  is  controlled  by  the  further 
rule  that  thev  must  be  interpreted  on  appeal 
so  as  to  be  within  the  issues.- E.  W.  McLellan 
Co.  V.  East  San  Mateo  Land  Co.,  137  P.  1146. 

§934  (Cal.App.)  Where  a  complaint  contains 
two  counts,  one  of  which  is  good,  a  judgment 
for  plaintiff  will  be  referred  to  that  count. — 
Union  CollecUon  Co.  v.  Oliver,  137  P.  1082. 


(F)  IMMn«tl«k  of  IiO'We*  €)«mwt. 

1974  (Utah)  Under  Gomp.  Laws  1907^  | 
3163,  the  question  whether  special  findings 
shall  be  submitted  resting  in  the  sound  dis- 
cretion of  the  trial  court,  its  ruling  will  not  be 
disturbed  nnless  abused. — Lindsay  Land  ft  live- 
stock Ca  v.  Smart  Land  ft  Livestock  Co.,  137 
P.  837. 

{978  (Or.)  Where  the  trial  oonrt  finds  that 
the  conduct  of  plaintiff  and  a  jnror  was  im- 
proper, an  order  denying  a  new  trial  will  b* 
reversed.- Ooodeve  v.  Thompson,  137  P.  744. 

{978  (Wash.)  Whether  a  new  trial  should 
be  granted  because  of  improper  ar^rument  of 
counsel  is  largely  within  the  discretion  of  the 
trial  court,  and  ita  exercise  of  that  discretion 
will  not  be  disturbed  except  in  cases  of  clear 
abuse.— Johansen  t.  Pioneer  Mining  Ga,  13T 
P.  1019. 

(G)   (tveatlona  of  raet,  Terdleta,  mii«  F1b«- 
Imsa* 

{987  (Or.)  The  Supreme  Gonrt  will  not  re- 
view the  evidence  at  the  suggestion  of  appel- 
lant to  determine  what  verdict  should  have  beea 
rendered,  though  it  may,  in  caae  of  error,  re- 
view the  evidence  to  determine  whether  it  noay 
nevertheless  affirm  or  direct  the  judgment  to 
be  entered.— Willis  t.  Horticultural  Fire  Belief 
of  Oregon.  137  P.  761. 

{994  (Cal.)  The  amount  of  credence  to  be 
given  to  witnesses  is  exclusively  one  for  the 
trial  court.— Ernst  v.  Ganahl,  137  P.  256. 

{  994  (Mont)  The  Supreme  Court  cannot  de- 
cide, on  appeal  from  a  judgment  for  plaintiif 
and  an  order  denying  a  new  trial,  that  a  jury 
should  have  believed  defendant's  witnesses  and 
discredited  plaintiff's  witnesses.- Mosher  v.  Sut- 
ton's New  Theater  Co..  137  P.  634. 

{1001  (Idaho)  Where  counsel  for  defendant 
cross-examined  plaintiff  at  length  upon  the  ac- 
count sued  on,  and  plaintiff  stated  that  the  dif- 
ference between  the  debits  and  credits  therein 
shown  was  the  amount  of  his  claim,  the  appel- 
late court  could  not  disturb  the  finding,  as  to 
the  balance  due,  as  not  sustained  by  sufficielit 
evidence.— Pomeroy  v.  Gordan,  137  P.  888. 

A  verdict  supported  by  substantial  evidence 
will  not  be  disturbed  on  appeal  for  insufficiency 
of  the  evidence. — Id. 

{1001  (Kan.)  Where  the  evidence,  in  an  ac- 
tion on  a  written  instrument  sustains  a  finding 
that  the  instrument  was  not  delivered,  verdict 
for  defendant  will  not  be  disturbed. — Scott  City 
Northern  R.  Co.  v.  BUby,  137  P.  984. 

(1001  (Okl.)  The  questions  whether  proper 
demand  has  been  made  for  production  of  books 
and  inventory  as  required  by  an  insurance  pol- 
icy, and  whether  the  failure  to  produce  was  the 
fault  of  the  insured  are  questions  on  which  the 
verdict  if  supported  by  sufficient  evidence  is  con- 
clusive.—Commercial  Union  Assur.  Co.,  limit- 
ed, of  London,  Eng.,  v.  Wolfe.  137  P.  704. 

{1001  (Utah)  A  verdict  will  not  be  disturbed 
on  appeal,  where  there  is  substantial  evidence 
in  its  favor. — Lindsay  Land  ft  Livestock  Co.  t. 
Smart  Land  ft  Livestock  Co.,  137  P.  837. 

{  1002.  A  verdict  on  conflicting  evidence  wiU 
not  be  disturbed  on  appeaL 
—(Cal.  App.)  Moore  v.  Gilaon,  137  P.  288; 

(Wash.)  In  re  Queen  Anne  Boulevard,  137  P. 
435. 

{  1002  (Kan.)  The  weight  and  credibility  «t 
conflicting  evidence  is  for  the  jury,  and  not  for 
the  appellate  coort— Dent  t.  National  Fire  Ina. 
Co.,  137  P.  799. 

{  r002  (Okl.)  A  verdict  supported  by  the  evi- 
dence and  inferences  legitimately  to  be  drawn 
therefrom  is  conclusive  though  the  evidence  is 
conflicting.— Walters  Nat.  Bank  v.  Bantock,  137 
P.  717. 

{  1002  (OkL)  A  verdict  sustained  by  suffi- 
cient evidence  will  not  be  disturbed,  though  the 
evidence  is  c<»iflictinc.^Lawson  v.  Guthrie,  13T 
P.  1180. 
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(  1002  (Wash.)  A  yerdict  assesBing  damages 
on  conflictliig  eyidence  is  conclusiTe  where  there 
is  substantial  testimony  sostaining  the  amonat 
of  the  verdict.— Freebnry  t.  Chicago,  M.  &  P. 
S.  By.  Co.,  137  P.  1044, 

I  1004  (Wash.)  The  Sapreme  Court  cannot 
dlstnrb  jnry  findings  on  conflicting  evidence  as 
to  the  amount  of  damages  in  proceedings  to  im- 
prove  a   waterway.— Newell   v.   Loeb,   187   P. 

S  1005  (CaL)  A  verdict  sustained  by  evidence 
and  approved  by  the  trial  court  is  conclusive  on 
appeal.— Toosley  v.  Pacific  Electric  Ry.  Co.,  187 
P.  81. 

I  1005  (Wash.)  If  there  is  substantial  evidence 
to  sustain  the  verdict,  though  it  is  conflicting, 
and  the  trial  court  has  refused  to  set  it  aside, 
the  Supreme  Court  will  not  interfere. — ^Loy  ▼. 
Northern  Pac.  Ry.  Co.,  137  P.  446. 

{  f008  (Kan.)  Where  all  the  material  testi- 
mony was  oral,  its  weight  and  credibility  and 
the  inferences  therefrom  were  for  the  trial 
court,  and  the  Supreme  Court  will  not  disturb 
its  finding.— Knhn  v.  Johnson,  137  P.  900. 

(  1 009  (N.M.)  Where,  in  a  suit  to  compel  trus- 
tees to  account,  the  court  did  not  hear  all  of 
the  witnesses  testify,  an  assignment  that  the 
court  erred  in  finding  that  certain  claims  had 
been  assigned  to  cross-complainant  L.  required 
a  review  of  all  the  evidence  in  the  case.— Loh- 
man  v.  Reymond,  137  P.  375. 

S  1009  (N.M.)  Even  in  an  e<]uity  case,  where 
findings  are  based  on  oral  testimony,  the  ap- 
pellate court  will  not  disturb  them,  where  the 
overwhelming  weight  of  the  evidence  is  not 
against  them.— Eraser  v.  State  Savings  Bank, 
137  P.  592. 

i  1009  (Okl.)  A  general  finding  for  a  defend- 
ant seeking  reformation  of  the  written  instru- 
ment, sued  on  the  ground  of  mutual  mistake, 
should  be  set  aside  where  such  finding,  or  any 
particular  finding  necessarily  included  therein, 
is  not  reasonably  supported  by  the  evidence. — 
Scbafer  v.  Midland  Hotel  Co.,  137  P.  664. 

§  1009  (Wash.)  In  an  equity  case  the  finding 
of  the  trial  court,  though  entitled  to  weight,  is 
not  binding  on  the  Supreme  Court;  the  case 
befaig  triable  de  novo  on  appeal — Baker  v.  Ya- 
kima Valley  Canal  Co.,  137  P.  342. 

§1010  (Cal.)  A  finding  sustained  by  ample 
evidence  is  conclusive.— Borden  v.  Boraen,  137 
P.  27. 

g  1010  (CaLApp.)  The  findings  of  the  court  in 
civil  cases  will  not  he  set  aside  when  there  is 
substantial  evidence  to  support  them.— W.  B. 
McGerry  &  Co.  v.  Marsicano,  137  P.  40. 

i  1010  (Idaho)  Where  there  is  substantial  evi- 
dence supporting  the  finding,  the  judgment  will 
not  be  reversed  for  insufficiency  of  evidence. — 
Henry  Gold  Mining  Co.  v.  Henry.  137  P.  623. 

S  1010  (OkL)  A  judgment  on  findings  reason- 
ably supported  by  the  evidence  will  not  be  dis- 
turbed.— Mullin  v.  Brown,  137  P.  107. 

S  1010  (Or.)  A  court's  findings  of  fact  stand 
aa  a  verdict,  which,  under  Const  art  7,  {  8,  can 
be  set  aside  only  when  there  is  no  evidence  to 
support  it- Fields  v.  Western  Union  Telegraph 
Co.,  187  P.  200. 

i  1010  (Or.)  A  court's  findings  of  fact  vrill 
not  he  disturbed  unless  the  evidence  was  not 
Bufficient  to  support  them.- Cook  v.  Gordon,  137 
P.  782. 

S  1010  (Wash.)  A  finding  sustained  by  evi- 
dence will  not  be  disturbed.— Columbus  Varnish 
Co.  ▼.  Seattle  Paint  Co.,  137  P.  484. 

i  lOII  (Ariz.)  Findings  on  conflicting  evidence 
will  not  be  disturbed  on  appeal  in  the  absence 
of  some  prejudicial  error  in  rulings  on  evi- 
dence.—In  re  Scarry's  Estate,  137  P.  868. 

§1011  (Cal.)  A  finding  by  the  trial  court  as 
to  matter  of  heirship,  in  a  proceeding  to  deter- 
mine the  right  of  succession  when  based  on  con- 


fiieting  evidence,  cannot  be  reviewed.- In  re 
Walden's  Estate,  187  P.  86. 

Even  though  all  the  testimony  was  given  by 
depositions,  a  finding  of  fact  by  the  trial  court 
will  not  be  disturbed  on  appeal  unless  an  abuse 
of  discretion  appears.— Id. 

{  101  (  (Cal.)  A  decision  on  a  substantial  con- 
flict of  evidence  is  conclusive. — National  Lum- 
ber Co.  ▼.  Ripple,  137  P.  236. 

{lOil  (Cal.)  A  finding  on  conflicting  evi- 
dence, and  sustained  by  evidence,  wUi  not  be 
disturbed  on  appeal.— Wills  v.  wills,  137  P. 
249. 

§  1011  (Cal.A^p.)  A  finding  of  the  court  on 
sharply  conflicting  testimony  will  not  be  dis- 
turbed on  appeal.— Strange  v.  Strange,  137  P. 
1104. 

8  101 1  (OkL)  Where  the  testimony  is  oral  and 
confiicting  and  the  finding  of  the  court  is  gen- 
eral, it  is  a  finding  of  every  special  thing  nec- 
essary, and  is  conclusive  on  appeal. — Martin  v. 
Spaulding,  187  P.  882. 

{  lOII  (Wash.)  A  finding  for  defendant  sus- 
tained by  the  preponderance  of  the  evidence  will 
not  be  disturbed.— Schreiber  v.  Advance  Thresh- 
er C!o.,  137  P.  454. 

}  1012  (Wash.)  In  an  action  upon  a  note, 
tried  without  a  jury,  the  weight  of  the  evidence 
was  peculiarly  for  the  trial  judge,  whose  find- 
ing that  the  presumption  of  consideration  was 
overcome  was  conclusive. — Nicholson  v.  Neary, 
137  P.  492. 

§1012  (Wash.)  Under  Rem.  &  BaL  Code,  § 
1736,  in  actions  tried  to  the  court,  the  Supreme 
Court  will  treat  the  finding  of  the  trial  judge 
with  great  respect;  but,  if  convinced  that  a 
preponderance  of  the  testimony  is  against  it, 
the  court  will  give  eSfect  to  its  own  findings. — 
Zizich  V.  Holman  Security  Inv.  Co.,  137  P. 
1028. 

§  1015  (Okl.)  The  grant  of  a  new  trial  will 
not  be  disturbed  unless  it  clearly  appears  that 
it  was  induced  by  error  in' an  unmixed  ques- 
tion of  law.— Leonard  v.  Showalter,  137  P.  346. 

^1015  (Okl.)  The  granting  of  a  new  trial 
will  not  be  disturbed  where  it  does  not  clearly 
appear  that  the  ruling  was  induced  by  error  on 
the  decision  of  some  unmixed  question  of  law. 
—Rogers  v.  Quabner,  137  P.  361. 

§  1015  (Okl.)  The  granting  of  a  new  trial  will 
not  be  disturbed  unless  error  is  clearly  estab- 
lished as  to  some  unmixed  question  of  law. — 
Howard  Mercantile  Co.  v,  Moore,  137  P.  1172. 

i  1022  (Or.)  Where  the  findings  of  a  referee 
on  a  claim  against  an  insolvent  were  set  aside 
for  error  therein,  and  the  court  made  its  own 
findings  and  the  testimony  tends  to  support 
them,  they  are  conclusive.— In  re  Standard  Cafe- 
teria Co.,  137  P.  774. 

(H)  Harmlesa  Brror. 

g  1026  (Okl.)  A  case  will  not  be  reversed  for 
errors  not  affecting  some  substantial  right  of  the 
adverse  party.— Lawson  v.  Rowley,  137  P.  667. 

§  1039  (Utah!  Though  pleadings  should  have 
been  filed,  yet  it  was  not  prejudicial,  since  part 
of  the  evidence  introduced  on  the  hearing  was 
a  very  elaborate  report  by  the  commission  and 
two  other  engineers  setting  forth  in  detail  just 
what  improvements  were  necessary,  which  show- 
ed plainly  the  matters  before  the  court. — Salt 
Lake  City  v.  Utah  &  Salt  Lake  Canal  Co.,  137 
P.  638. 

f  1042  (CaLApp.)  Denial  of  a  motion  to 
strike  out  probative  matter  in  a  complaint  was 
not  ground  for  reversal,  where  it  did  not  ap- 
pear that  defendants  were  in  any  wise  preju- 
diced.—Boschetti  V.  Morton.  137  P.  1085. 

§  1050  (Wash.)  In  a  servant's  action  for  in- 
jury from  the  swing  of  the  tongue  of  a  heavy 
concrete  mixer  operated  by  steam,  error,  if  any, 
in  the  admission  of  expert  testimony  as  to 
whether  plaintiff  might  have   held   the  tongue 
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when  steam  was  applied  Md  not  piejudldaL— 
Magnuaon  t.  MacAdam,  137  P.  48S. 

I  1052  (Okl.)  Pemlttin^  the  nm  of  a  dia- 
gram drawn  on  the  floor  in  connection  with  the 
examination  of  wltnessea  held  harmlesa,  where 
a  similar  diagram,  identical  in  its  material  fea- 
tures, was  put  in  the  record. — St  Louis  &  S.  F. 
R.  Co.  V.  Long,  137  P.  1156. 

i  1052  (Or.)  In  an  action  on  a  railway  con- 
tractor's bond,  a  straight  verdict  for  defendant 
shows  that  any  error  in  admission  of  evidence 
that  some  of  the  delay  was  caused  by  plaintiff 
was  harmless,  where  the  evidence  was  not  re- 
ferred to  in  the  charge.— Astoria  Southern  By. 
Co.  V.  Pacific  Surety  Co.,  137  P.  887. 

{  1052  (Utah)  Though  the  measure  of  damag- 
es was  the  diminution  of  the  value  of  the  land, 
it  was  not  prejudicial  error  to  admit  evidence 
of  injuries  to  crops,  where  the  court  correctly 
charged  on  the  measure  of  damages,  and  the  ver- 
dict showed  that  thejury  were  not  misled. — 
Jensen  v.  Davis  and  Weber  Counties  Land  Co., 
137  P.  635. 

i  1052  (Utah)  Error,  if  any,  in  a  ruling  that 
plaintiff  could  put  in  evidence  a  portion  of  a 
deposition  without  introduction  of  the  remain- 
der was  harmless  where  the  whole  deposition 
was  read  in  evidence. — F.  W.  Niebling  Co.  v. 
James  Coal  &  Ice  Co.,  137  P.  834. 

{  1053  (Okl.)  Error  in  the  improper  admission 
of  evidence  as  to  elements  of  damage  is  cured 
where  the  instructions  forbid  a  recovery  of  any 
sum  on  account  of  such  improper  elements. — 
First  Nat.  Banli  v.  Thompson,  137  P.  66a 

i  1053  (Utah)  Where  the  court  improperlv  re- 
ceived hearsay  testimony  which  was  very  brief 
and  direct,  and  then  ordered  it  stricken  and 
directed  the  jur^  not  to  consider  iL  the  error 
was  not  prejudicial.— Lindsay  Land  ft  Livestock 
Co.  V.  Smart  Land  &  Livestock  (3o.,  137  P. 
837. 

I  1054  (Kan.)  A  Judgment  in  a  case  tried 
without  a  Jury  will  not  be  reversed  for  admis- 
sion of  incompetent  evidence,  where  it  does  not 
appear  that  there  was  no  competent  evidence  to 
support  it  or  that  the  improper  evidence  af- 
fected the  result— Kimball  v.  Edwards,  137  P. 
948. 

§  1056  (Wash.)  Where  plaintiff  was  clearly 
entitled  to  no  relief,  the  improper  exclusion  of 
evidence  which  would  not  have  changed  the  re- 
sult is  harmless.— Empire  Realty  Co.  v.  Ratclifl, 
137  P.  1040. 

S  1064  (Okl.)  Where  it  appears  that  the  Jury 
were  not  misled  by  an  erroneous  instruction,  the 
Judgment  will  not  be  disturbed.— Roberts  v.  Wil- 
iins,  137  P.  111. 

i  1064  (Okl.)  Inaccuracy  in  an  instruction  is 
harmless  where  it  could  not  have  misled  the 
Jury.— Big  Jack  Mining  Co.  v.  Parkinson,  137 
P.  678. 

i  1064  (Wash.)  The  error  in  fixing  the  limit 
of  recovery  of  plaintiff  suing  for  a  personal  in- 
jury in  excess  of  the  amount  recoverable  un- 
der any  circumstances  necessitates  a  new  trial, 
unless  plaintiff  remits  the  excess.-^randall  v. 
Pueet  Sound  Traction,  Light  &  Pojver  Co., 
137  P.  319. 

S  1066  (Utah)  The  improper  inclusion  of  two 
immaterial  sections  of  the  statutes  held  harm- 
less.— Lindsay  Land  &  Livestock  Co.  v.  Smart 
Land  &  Livestock  Co.,  137  P.  837. 

i  1067  (CaLApp.)  In  view  of  Code  Civ.  Proc. 
f  476,  the  improper  refusal  of  the  court  to 
charge  that  a  witness  false  in  part  of  his  tes- 
timony is  to  be  distrusted  in  others  is  barm- 
less,  for  such  an  instruction  pertains  to  a  com- 
monplace matter  about  which  the  jury  is  sup- 
posed to  know.— MedUn  v.  Spaiter,  137  P.  1078. 

I  1068  (Kan.)  Error,  if  any,  in  instructing  in 
a  broker's  action  for  commission  that  he  could 
recover  either  upon  an  express  or  implied  agree- 
ment, was  cured  where  the  jury  found  speciflc- 
allv  that  there  was  an  express  agreement — ^Mo- 
Clintlck  v.  Pyle,  137  P.  788. 


i  I  OSS'  (Kan.)  Refusal  of  «n  instruction,  in 
an  action  on  a  note,  that  the  signer  was  negli- 
gent as  a  matter  of  law  in  signing  it  held  hann- 
leas,  where  the  findings  showed  that  because  of 
the  fraud  in  procurement  of  the  note,  plaintiff 
could  not  have  recovered,  thoogh  the  requested 
instruction  had  been  given. — Iowa  CHtjr  State 
Bank  v.  Claypool,  187  P.  949. 

{  1068  (Okl.)  An  instruction,  in  an  action 
commenced  prior  to  statehood,  that  nine  of  tlie 
jury  concurring  could  return  a  verdict  waa 
harmless  where  the  verdict  waa  unanimous. — 
First  Nat  Bank  v.  Thompson,  137  P.  668. 

I  1068  (OkL)  Erroneous  instructiona  are  not 
ground  for  reversal,  where  the  evidence  dearly 
shows  that  any  different  verdict  should  have 
been  set  aside.- Whitcomb  v.  Oiler,  137  P.  709. 

I  1071  (CaL)  Errors,  if  any,  in  the  findings 
as  to  the  making  of  alleged  misrepresentationa 
were  harmlesa,  where  the  court  further  found 
that  plaintiff  did  not  rely  on  the  representa- 
tions.—Maxon-Nowlin  Co.  v.  Norsvring,  137  P. 
240. 

I  1071  (Kan.)  The  refusal  of  a  reqneat  for  a 
special  finding  wbicli,  if  made,  could  have  had 
no  material  effect  on  the  result  unless  consid- 
ered in  connection  with  another  finding,  which 
was  not  requested,  is  not  prejudicial  error. — 
Humble  v.  Qerman  Alliance  Ina.  Ca,  137  P. 
980. 

(I)  BrFor  'WalTCil  Im  Appellate  CoarA. 

8  t078  (ColoJipp.)  An  assignment  of  error 
not  referred  to  in  appellant's  brief  will  be  deem- 
ed abandoned. — Muntzing  v.  Harwood,  137  P. 
71. 

(K)  BubaeaneBt  Appeals. 

i  1097  (OkL)  The  opinion  of  the  Supreme 
Court  in  a  case  appealed  and  remanded  la  the 
law  of  the  case  on  a  subsequent  appeaL — ^Leon- 
ard T.  Showalter,  137  P.  34a 

t  1099  (Or.)  A  decision  on  appeal  that  limita- 
tions did  not  run  against  the  state  is  the  law 
of  the  case  on  a  subsequent  appeal. — State  t. 
Warner  Valley  Stock  Co.,  137  P.  746. 

§  1099  (Wash.)  Where  the  Supreme  Court 
on  appeal  from  a  nonsuit,  decided  that  the  evi- 
dence of  plaintiff  was  sufficient  to  carry  the 
case  to  the  jury,  a  verdict  for  plaintiff  on  a  anb- 
seguent  trial  will  not  be  disturbed .  where  his 
evidence  was  not  materially  different  from  that 
on  the  former  trial. — Hendrickson  ▼.  Simpson 
Logging  Co.,  137  P.  444. 

XVn.  DETERMINATION  AND  DISPO- 
SITION OF  OAVSE. 
(B)  Afflrmanoe. 

{  1 140  (Okl.)  Instructions  submitting  an  de- 
ment of  damage  of  which  there  is  no  competent 
proof,  where  the  verdict  is  general,  cannot  be 
cured  by  remittitur.— St  Louis  ft  S.  F.  R.  Co.  v. 
Criner,  137  P.  705. 

(O)   Modlllcatloa. 

I  1 1 5 1  (CaLApp.)  Where  a  Judgment  improp- 
erly allowed  interest  upon  a  recovery  on  an  im- 
plied contract,  it  will  not  be  reversed  on  ap- 
peal, but  will  be  modified  by  striking  therefrom 
the  allowance  of  interest.— Merchants  Collection 
Agency  v.  Gopcevic,  137  P.  609. 

(D)  Reversal. 

{1160  (Cal.)  Where,  in  a  suit  against  two 
defendants  to  establish  a  trust  in  real  estate, 
the  issue  was  whether  a  defendant's  half  own- 
ership was  in  trust,  the  court  on  appeal  from 
a  judgment  against  plaintiff  will  not  reverse 
the  Judgment  on  the  oral  statement  diade  dur- 
ing argument  to  the  effect  that  settlement  had 
been  made  between  plaintiff  and  codefendaat 
—Wills  V.  Wills,  137  P.  249. 

g  1169  (Idaho)  Failure  in  an  equity  case  to 
make  findings  of  fact  upon  each  material  issue 
is  ground  for  reversaL--Jen8en  t.  Bamgarner, 
137  P.  629. 
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i  1 170  (CaL)  niat  no  proof  vaB  offered  of 
publication  of  a  change  in  the  name  of  the 
plaintiff,  a  _  corporation  organised  under  the 
laws  01  Illinoie,  was  not  of  sufficient  import 
tance  to  justify  reversal  of  a  judgment  for 
plaintiff,  even  thoagh  such  publication  be  re- 
quired by  the  Illinols  statute. — Cellulose  Pack- 
age Mfg.  Co.  V.  Calhoun,  137  P.  238. 

i  1170  (Mont.)  Under  Rev.  Codes,  I  6593, 
held  that  where  the  judgment  in  the  action 
could  not  have  been  otherwise,  the  court  could 
not  reverse  for  errors  therein.— Howell  T.  Bent, 
187  P,  49. 

Jl  180  (Wash.)  Under  Rem.  &  Bal.  Code,  I 
17^,  in  action  for  damages  against  sheriff  and 
surety,  reversal  of  judgment  on  surety's  appeal 
held  not  to  require  vacation  of  judgment  against 
sheriff.— Morgan  v.  Williams,  137  P.  470. 


(Fi  Mandate    and    ProeeedtnKS    In    Irf>w«> 
Court. 


}  1 1 95  (Mont.)  On  a  retrial,  instructions  jus- 
tified by  decision  on  a  former  appeal  held  prop- 
er^ given.— Smith  V.  Zimmer,  137  P.  63a 

Where  the  testimony  presented  a  case  for  the 
jnry  under  the  decision  upon  a  former  appeal, 
the  question  was  properly  submitted  on  sec- 
ond trial.— Id. 

§1195  (Wash.)  A  determination  on  a  prior 
appeal,  in  an  action  for  breach  of  a  contract  to 
lease  a  building,  as  to  the  extent  of  plaintiff's 
right  and  the  measure  of  his  damages,  held  the 
law  of  the  case  on  retrial. — Old  field  v.  Angeles 
Brewing  &  Malting  Co.,  137  P.  469. 

§  1 1 95  (OkL)  The  opinion  of  the  Supreme 
Court  in  a  case  appealed  and  remanded  is  the 
law  of  that  case  in  the  trial  court. — Leonard 
T.  Showalter,  137  P.  346. 

{1197  (Wash.)  Where  the  United  States  Su- 
preme Court,  on  writs  of  error  by  parties  seek- 
ing damages  for  injury  to  abutting  property 
from  an  original  street  grading  done  under  mu- 
nicipal authority  by  defendant  railroad,  only 
determined  the  constitutionality  of  Laws  1909, 
c.  80,  J  1,  relating  to  compensation  in  such 
case,  this  court's  consideration  of  defenses  oth- 
er tnan  those  based  on  the  statute  is  not  in- 
consistent with  such  decision. — Ettor  v.  City  of 
Tacoma,  137  P.  820. 

I  1203  (Kan.)  The  district  court  held  to  have 
jurisdiction  to  render  judgment  on  findings  of 
fact  as  to  the  amount  due,  made  at  a  previous 
term ;  an  appeal  having  been  taken  meanwhile 
from  the  judgment  finding  defendant  indebted, 
and  the  case  having  been  remanded. — Winfrey  v. 
Clapp,  137  P.  798. 

§  1210  (Wash.)  On  new  trial  after  reversal 
for  exclusion  of  evidence,  held,  that  the  trial 
court  should  have  rendered  judgment  in  accord- 
ance with  his  views  of  the  law  and  the  facts, 
instead  of  rendering  judgment  in  supposed  con- 
formity to  the  Supreme  Court's  opinion. — Coop- 
er V.  Farmers'  &  Merchants'  Bank  of  Wenat- 
chee,  137  P.  1011. 

APPEARANCE. 

See  Motions,  {  32 ;  Pleading,  i  406. 

§  19  (Or.)  Under  L.  O.  Li  §  614,  where  de- 
fendants demur  to  the  alternative  writ,  the 
court  has  jurisdiction  of  the  persons  and  of  the 
subject-matter.- Crawford  v.  District  School 
Board  for  School  Diet.  No.  7,  in  Klamath 
County,  137  P.  217. 

S  22  (Cal.)  Where  a  controversy  is  shown  by 
the  pleadings  and  the  court  has  jurisdiction  of 
the  subject-matter,  and  both  parties  voluntarily 
appear,  the  defeated  party  may  not  complain 
of  want  of  jurisdiction  for  defect  in  the  prelim- 
inary proceedings  by  which  the  cause  was  in 
court.— Faxon  v.  All  Persons,  etc.,  137  P.  919. 


APPOINTMENT. 

See   Executors   and   Administrators,  ||  0-86: 
Officers,  U  28-61. 

APPROPRIATION. 

See  Waters  and  Water  Oouses,  H  83, 128-162. 

ARBITRATION  AND  AWARD. 

See  Reference;    Submission  of  Oontroveny. 

ARCHITECTS. 

See  Contracts,  {  196. 

ARGUMENT  OF  COUNSEL 

Se«  Criminal  Law,  H  699-730. 

ASSAULT  AND  BATTERY. 

See  Carriers,  $  280:   BWdence,  J  123;    Master 
and  Servant,  |  302;  Trial,  |  296. 

X.  OlVn.  UABIUTT. 

(A)  Acts  ConatltuttBK  Assault   or  Batterr 
and  LilabUttT  Therefor. 

i  3  (Okl.)  In  an  action  by  a  patient  against 
a  surgeon  for  assault,  plaintiff  need  not  show 
that  the  surgeon  intended  to  injure  him,  bnt 
merely  that  the  act  was  wrongful. — Rolater  v. 
Strain,  137  P.  96. 

S  6  (Okl.)  Where  a  surgeon,  in  the  perform- 
ance of  an  operation,  unlawfully  removed  a 
bone  from  a  patient's  foot  without  her  consent, 
this  constitutes  a  technical  assault  and  battery. 
—Rolater  v.  Strain,  137  P.  96. 

S  IS  (Okl.)  That  a  peace  officer,  in  lawfol 
self-defense,  at  close  range  shoots  at  an  assail- 
ant, and,  missing  him,  accidentally  wounds  a 
bystander,  does  not  render  the  officer  guilty  of 
actionable  negligence  per  se,  so  as  to  necessarily 
make  him  liable  to  such  bystander,  though  he 
was  chargeable  with  knowledge  of  the  bystand- 
er's presence. — Shaw  v.  Lord,  137  P.  885. 

A  person  who  shoots  at  an  assailant  in  self- 
defense,  and,  missini?  him,  accidentally  wounds 
an  innocent  bystander,  is  not  ordinarily  liable 
for  the  injury,  if  guilty  of  no  negligence.— Id. 

(B)   AnttOBS. 

142  (Okl.)  Whether  a  person  who,  in  self- 
detense,  shot  at  an  assailant,  and,  missing  him, 
accidentally  wounded  a  bystander,  was  guilty 
of  negligence  rendering  him  liable  for  the  mjurr 
held  a  question  for  the  jury.— Shaw  v.  Lord, 
137  P.  885. 

ASSESSMENT. 

See  Drains,  |{  76,  91 ;   Municipal  CorporatioiUL 
1$  406-^14,  568;    Taxation,  iS  317-497. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  §{  724-748. 

ASSIGNMENTS. 

See  Attorney  and  Client,  |  26;    Chattel  Mort- 


Agent,  §  170;    Set-Off  and  Counterclaim,  U 
33,  34. 

X.  REQUISITES  AND  VAIJDITT. 

(A)   PropertT,  Batates,  and  Rlsbts  Aaalacn- 
able. 

{  10  (Cal.App.)  Assignment  of  a  cause  of  ac- 
tion on  a  guaranty  was  not  objectionable  be- 
cause made  before  the  money  was  due. — Union 
Collection  Co.  v.  Oliver,  137  P.  1082. 

§  19  (Cal.App.)  A  claim  under  a  contract  to 
repay    the   purchase   price   of   corporate   stock 
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on  the  barer'*  becoming  dissatisfied  held  as- 
sicnable.— Union  Collection  Co.  v.  Oliver,  137 
P.  1082. 

S22  (Utah)  The  only  test  of  assignability 
Is  whether  the  cause  of  action  surviTes  and  pass- 
es to  the  personal  representative  of  the  owner. — 
National  Union  Fire  Ins.  Co.  T.  Denver  ft  B. 
a  R.  Co.,  137  P.  653. 

8  24  (Utah)  ▲  claim  by  the  owner  of  proper^ 
ty  negligently  destroyed  by  a  railroad  company 
for  damages  for  its  destruction  is  assignable  un- 
der the  statute.— National  Union  Fire  Ins.  Co. 
V.  Denver  ft  R.  O.  R.  Co.,  137  P.  653. 

{30  (Utah)  Assignment  of  only  a  part  of  a 
claim  is  not,  in  the  absence  of  statute^  enforce- 
able at  law,  though  good  as  an  equitable  as- 
signment—National  Union  Fire  Ins.  Co.  v.  Den- 
ver ft  R.  G.  R.  Co.,  137  P.  653. 

(B)  Mode    and    B-afflelener   of  AaslKameBt. 

S32  (Cal.)  Where  two  partners  individually 
assigned  to  a  tMrd  the  contract  under  which 
the  three  were  entitled  to  a  commission  as 
brokers,  the  assignment  was  valid. — Jauman 
V,  McCusick,  137  P.  254. 

{41  (Cal.)  An  assignment  of  "the  within 
contract,"  when  indorsed  on  the  contract  as- 
signed, iteli  sufiSdent  in  description.— Jauman 
V.  McCusick,  137  P.  254. 

I  41  (N.M.)  An  instrument  in  the  form  of  a 
release  of  cuaims  of  three  creditors  against  an 
insolvent's  estate  to  L.,  together  with  certain 
explanatory  oral  testimony,  might  be  properly 
held  to  amount  to  an  assignment  of  siirh  claims 
to  li.— Lohman  v.  Reymond,  137  P.  375. 

{49  (Okl.)  Ordinarily  the  drawing  of  a  check 
does  not  operate  as  an  equitable  assignment  pro 
tanto  before  it  has  been  accepted  or  certified  by 
the  bank.— Walters  Nat  Bank  v.  Bantock,  137 
P.  717. 

(  50  (Okl.)  A  check  for  the  amount  of  a  fond 
that  a  trustee  had  deposited  to  pay  for  land, 
across  which  the  bank  bad  written  "in  escrow" 
and  had  delivered  to  the  cashier  pending  com- 
pletion of  the  sale,  held  an  equitable  assignment 
enabling  the  payee  to  recover  thereon. — Walters 
Nat  Bank  ▼.  Bantock,  137  P.  717. 

{58  (Cal.App.)  That  a  guaranty  of  repay- 
ment of  the  price  of  corporate  stocli  on  the  buy- 
er's becoming  disaatisfied  was  nonassignable 
was  immaterial,  where  the  seller,  with  notice 
of  the  assignment,  agreed  with  the  assignee 
that  the  amount  due  was  $3,000,  and  that  he 
would  pay  such  sum.- Union  Collection  Co.  ▼. 
Oliver,  137  P.  1082. 

H.   OPEBAITOK  Ain>  'EFFECT, 

{  88  (Wash.)  Where  the  purchasers  of  land  by 
installments  assigned  to  the  vendor  another 
contract  for  the  purchase  of  land  as  security, 
the  assignment  was  merdy  to  secure  perform- 
ance, and  the  vendor,  having  elected  to  re- 
scind the  contract  for  default  in  payments,  is 
not  entitled  to  take  the  second  contract— Mil- 
ler ▼.  Moulton,   137  P.  491. 

XV.  ACTIONS. 

{121  (Utah)  An  insurance  company,  receiv- 
ing an  assignment  of  a  property  owner's  claim 
for  damages  against  a  railroad  company  for  the 
negligent  destruction  of  the  owner's  property, 
which  was  insured  by  the  insurance  company, 
was  the  "real  party  in  interest"  within  Comp. 
Laws  1907,  {  2902,  so  as  to  entitle  it  to  main- 
tain an  action  on  such  assignment  in  its  own 
name,  even  if  the  assignment  to  it  was  of  only 
a  part  of  the  claim.— National  Union  Fire  Ins. 
Co.  V.  Denver  ft  B.  G.  R.  Co.,  137  P.  653. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Time,  |  8. 


V.  BIGHTS  AHD  XUSMEDIES  OF 
OBEBITORB. 

(B)  Preaentatton,  Prool,  and  Parmeat  of 
Clalaia. 

{  300  (Or.)  Under  L.  O.  L.  {  7644,  a  claimant 
has  at  least  three  months  from  the  first  pub- 
lication of  notice  by  an  assignee  for  creditors, 
in  the  absence  of  notice  by  mailing,  to  file  his 
claim.— In  re  Standard  Cafeteria  Co.,  137  P. 
774. 

ASSUMPSIT,  ACTION  OF. 

See  Limitation  of  Actions,  {  127;  Money  I<ent; 
Use  and  Occupation. 

ASSUMPTION  OF  RISK. 

See  Maater  and  Servant  ({  203-222.  28& 


ATTACHMENT. 

See  Appeal  and  Error,  {{  71,  874;    Landlord 
and  Tenant,  {  328. 

m.  PROOEEDXNOS   TO   FB001TBE. 

{  109  (Cal.App.)  An  allegation  in  an  attach- 
ment affidavit  in  an  action  on  certain  notes, 
that  payment  of  the  notes  and  that  each  of 
them  and  each  part  of  them  had  not  l)een  secur- 
ed held  su£Scient  and  not  objectionable  as  a 
negative. pregnant — Nichols  v.  Davis,  137  P.  41. 

{119  (Wash.)  Complaint  in  attachment  be- 
fore maturity  of  debt  under  Rem.  ft  Bal.  Code, 
t  649,  held  insufficient  unless  it  shows  on  its 
face  the  reasons  for  its  premature  filing.— 
Johnson  t.  Mnenz,  137  P.  126. 

I  122  (Cal.App.)  Since  under  Code  Civ.  Proc 
{  538,  an  attachment  affidavit  may  l>e  made  by 
plaintiff  or  on  his  l>ehalf,  an  amendment  neces- 
sary to  prevent  the  discharge  of  an  attachment 
under  section  658  may  also  be  made  by  plain- 
tiff's attorney  on  his  behalf.— Nichols  v.  Davis, 
137  P.  41. 

Code  Civ.  Proc.  {  658,  authorises  the  supply- 
ing of  matter  omitted  by  inadvertence  or  over- 
sight from  an  attachment  affidavit  which  is  not 
lacking  in  a  substantive  particular  requiring 
the  conclusion  that  it  is  absolutely  void. — Id. 

Where,  in  an  action  against  two  defendants, 
an  original  attachment  affidavit  alleged  that  the 
action  was  not  intended  to  hinder,  delay,  or 
defraud  creditors  of  the  said  "defendant"  an 
amendment  changing  the  word  quoted  to  the 
plural  and  adding  "or  either  of  them"  was  per- 
missible.— Id. 

Where  an  original  attachment  afBdavit  was 
not  so  defective  as  to  be  a  nullity,  an  amended 
affidavit  merely  particnlarizing  what  was  at- 
tempted to  be  stated  in  the  original  was  prop- 
erly filed.— Id. 

Vn.   QITASHnTO,    VAOATINO,    DI880- 
I.UTION,  OB  ABAMDOmCENT. 

{239  (Okl.)  An  agreement  after  attachment 
that  the  sheriff  shall  sell  summarily,  and  re- 
tain or  deposit  the  proceeds  to  abide  final  judg- 
ment, precludes  defendant  from  insisting  on  a 
dissolution  of  Uie  writ- CloUier  v.  Gannon,  137 
P.  1179. 


ATTORNEY  AND  CLIENT. 


207, 

leszle- 

New 


See  Action,  {  25 ;    Appeal  and  Error,  U  2( 
671 ;    Criminal  Law,  {{  699-730 :    EniBen 
ment,  {{  2,  17,  44 ;    Mortgages,  {  581 ;    Nev 
Trial,  {  29;    States,  i  68;    Taxation,  {  698; 
Wills,  {  707. 

X.  THE  OFTIOE   OF  ATTOBKET. 

(B)  PrtTUeses,    Disabilities,   and    UabUl- 
tles. 

{  26  (Nev.)  Where  a  miner  entitled  to  a  lien 
assigned  the  claim,  pending  suit  to  enforce  the 
lien,  and  died,  payment  of  the  proceeds  by  the 
miner's  attorney  to  the  cleric  of  the  district 
conrt  instead  of  to  the  assignee  held  Tolnntary 
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and  no  defense  to  the  attorney's  liability  to  ac- 
count to  the  assignee.— State  v.  Langan,  137  P. 
517. 

IV.   COMPENSATION  AND  LIEN  OF 

ATTORNEY. 

(A)   Feea    and    Other    Renionerailon. 

S  140  (N.M.)  The  amount  of  an  attorney's 
oompensation  for  collecting  a  note  was  not 
fixed  by  a  stipulation  in  the  note  for  a  10  per 
cent,  attorney's  fee,  and  in  the  absence  of  an 
agreement  thereon  between  him  and  his  client 
he  was  entitled  only  to  the  reasonable  value  of 
his  services. — Rogers  v.  Kemp  Lumber  Co.,  137 
P.  586. 

SI67  (Or.)  In  an  action  by  an  attorney  for 
compensation,  evidence  held  to  justify  an  in- 
struction as  to  fraudulent  conduct  of  defend- 
ant in  failing  to  notify  plaintiff  of  acceptance 
of  his  resignation  of  employment,  under  a  regu- 
lar retainer,  till  he  had  rendered  services  in 
important  litigation.— Johnson  v.  Miami  Lum- 
ber Co.,  137  P.  765. 

ATTORNEY  GENERAL 

See  States,  §  68. 

I  I  (Or.)  T'nder  Const,  art.  7,  §  17,  as  it  first 
existed,  and  article  7,  §  2,  as  amended,  and  L. 
O.  L.  §S  2666-2672.  the  powers  of  the  Attorney 
General  at  common  law  are  vested  either  in 
that  officer  or  in  the  district  attorneys. — Gibson 
V.  Kay,  137  P.  864. 

ATTORNMENT. 

See  Adverse  Possession,  §  48. 

AUTHORITY. 

See  Principal  and  Agent,  §§  99-136. 

AUTOMOBILES. 

See  Corporations.  |  492;  Fraud,  §  59;  High- 
ways, §  184  :  Municipal  Corporations,  §  705 ; 
Negligence,  S  9.*?;  Railroads,  |  327;  Street 
Railroads,  §§  85,  99,  118. 

BAIL 

See  Habeas  Corpus,  §§  33,  54,  107. 

II.   IN   CRIMINAI.   PROSECUTIONS. 

§43  (Ariz.)  Under  Const,  art.  2,  §  22,  and 
McNeill  Book,  p.  4(>0,  §  1171,  a  person  charged 
with  crime  may,  in  all  cases,  claim  admission 
to  bail,  except  where  he  is  charged  with  a 
capital  offense,  and  the  proof  of  his  guilt  is 
evident  or  the  presumption  great. — In  re  Haig- 
ler,  137  P.  423. 

§  49  (Ariz.)  The  presumption  of  innocence 
which  attends  the  accused  throughout  the  en- 
tire trial  is  with  him  upon  an  application  for 
admission  to  bail. — In  re  Haigler,  137  P.  423. 

In  a  proceeding  for  admission  to  bail,  where 
the  state  objects  on  the  ground  that  the  offense 
is  capital,  and  that  the  presumption  of  guilt 
is  great,  the  burden  of  establishing  those  facts  is 
upon  the  state.— Id. 

BALLOTS. 

See  Elections,  §§  164,  172,  269. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

BANKS  AND  BANKING. 

See  Account  Stated.  §  6 ;  .\ppeal  and  Error,  5§ 
l.'iO.  151.  460:    -Municipal  Corporations,  §  172. 


XI.   BANKING  CORPORATIONS  AND 

ASSOCIATIONS. 

(E)  Insolvency  and  Dliiaolntlon. 

§  73  (Cal.)  On  liquidation  of  a  bank's  af- 
fairs by  the  state  superintendent  of  banks,  the 
franchise  of  the  corporation  to  do  business  is 
terminated,  and  it  cannot  be  again  acquired  ex- 
cept by  reorganization  as  a  new  corporation. — 
Mercantile  Trust  Co.  of  San  Francisco  v.  Mil- 
ler, 137  P.  013. 

§  74  (Idaho)  That  a  depositor  when  he  draws 
and  presents  to  an  insolvent  bank  a  check 
which  is  paid  in  the  usual  course  of  business 
knows  of  the  bank's  insolvency,  will  not  render 
him  Uahle,  for  the  amount  so  withdrawn,  to  a 
receiver  subsequently  appointed. — Wilson  v. 
Baker  Clothing  Co.,  137  P.  890. 

Preferences  made  by  an  insolvent  bank 
through  conspiracy  or  fraud  with  a  creditor, 
may  be  set  aside. — Id. 

§  77  (Cal.)  The  superintendent  of  banks,  la 
liquidating  the  assets  of  a  bank,  is  a  trustee  first 
to  pay  creditors,  then  to  pay  any  overplus  to 
corporation  stockholders. — Mercantile  Trust  Co. 
of  San  Francisco  v.  Miller,  137  P.  913. 

Where  a  bank  in  the  hands  of  the  superin- 
tendent of  banks  claimed  that  bonds  held  by 
it  were  the  only  valid  bonds  secured  by  a  mort- 
gage, the  superintendent  of  banks  was  a  prop- 
er party  to  foreclose  the  mortgage  for  the  bene- 
fit of  holders  of  all  the  bonds. — Id. 

Superintendent  of  banks,  in  administering  the 
affairs  of  an  insolvent  bank  in  his  possession,  is 
not  required  to  consult  or  co-operate  with  its 
officers. — Id. 

The  state  superintendent  of  banks,  in  liqui- 
dating a  bank's  assets,  is  a  trustee  of  an  ex- 
press trust,  and  authorized  by  Code  Civ.  Proc.  § 
369,  to  sue  in  his  official  name  and  character  in 
any  action  necessary  for  the  performance  of  the 
trust,  and  is  a  proper  party  defendant  in  any 
action  by  a  third  person  affecting  the  property. 
—Id. 

§80  (Cal.App.)  Where  petitioner's  attorney, 
desiring  to  send  her  certain  funds  deposited  in 
his  own  name,  drew  a  check  and  accepted  a  cer- 
tificate of  deposit  payable  to  petitioner,  which 
he  sent  to  her,  on  the  day  the  bank  failed,  the 
amount  evidenced  by  the  certificate  was  not  a 
special  deposit,  and  she  was  not  entitled  to  a 
preferred  claim  therefor. — People  v.  California 
Safe  Deposit  &  Trust  Co.,  137  P.  1111. 

§80  (Idaho)  Under  Rev.  Codes,  §  3005,  the 
method  of  the  payment  of  dividends  by  the  re- 
ceiver of  an  insolvent  bank  is  left  to  the  court 
under  the  requirements  of  law  generally  ap- 
plied in  such  cases.- Blackman  v.  Pettengill, 
137  P.  182. 

Rev.  Codes,  §  5911,  relating  to  proceedings  in 
insolvency,  should  be  read,  with  the  provisions 
of  Banking  Law  of  1911,  §S  05,  66,  in  consider- 
ing the  status  of  a  secured  depositor  of  an  in- 
solvent bank. — Id. 

Under  Banking  Act  of  1911,  §§  05.  66,  giving 
a  preference  to  depositors  of  an  insolvent  bank 
over  all  other  creditors  and  placing  such  depos- 
itors on  an  eiiual  footing,  distribution  to  de- 
positors must  be  made  ratably.— Id. 

Where  a  depositor  of  an  insolvent  bank  holds 
mortgage  security  for  his  deposit,  he  is  entitled 
to  receive  dividends  only  if  the  receiver  is  suc- 
cessful in  defeating  the  mortgage,  and,  if  the 
depositor  succeeds  in  foreclosure,  the  net  pro- 
ceeds should  be  applied  on  his  claim,  and  on 
any  deficiency,  he  should  receive  the  same  div- 
idends as  the"  other  depositors.— Id. 

III.   FUNCTIONS    AND    DEALINGS. 

(B)    Representation    of    Dnnk    by     Ofllcers 
and    Agrentn. 

§116  (Cal.)  Knowledge  of  the  cashier  and  gen- 
eral manager  of  a  bank  is  imputable  to  the 
bank,  and  when  it  took  an  accommodation  note 
procured  by  his  fraud,  knowledge  of  the  fraud- 
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it  Imimtable  to  tbe  bank,  and  It  cannot  cUim  as 
a  bona  fide  pnrchaser,  even  thoagb  tbe  cashier 
received  some  personid  benefit  out  of  tbe  trans- 
action.—WUliams  ▼.  Hasshagen,  137  F.  9. 

i  116  (Wash.)  Wbere  tbe  president  and  casb- 
ler  of  a  bank  were  stockholders  of  a  corpora- 
tion when  the  bank  permitted  overdrafts  bj  it, 
the  bank  was  not  chargeable  with  tbe  knowl- 
edge of  such  officers  that  tbe  cajdtal  stock  had 
not  been  i>aid  for  so  as  to  deprive  it  of  its 
right  to  enforce  the  statutory  liability  of  such 
stockholders. — German-American  State  Bank  t. 
Soap  Lake  Salts  Bemedy  Co.,  187  P.  461. 

(C)  Deposits. 

1 126  (Wash.)  Where  a  bank  credits  a  de- 
positor with  the  amount  of  a  check,  and  pay- 
ment is  stopped,  tbe  depositor  is  not  entitled  to 
claim  the  credit — ^Belsheim  t.  First  Nat  Bank, 
137  P.  1055. 

Wbere  a  bank  notified  a  customer  that  pay- 
ment on  a  check  deposited  by  a  third  person, 
and  in  which  the  customer  claimed  some  inter- 
est could  be  stopped.  Its  action  did  not  consti- 
tute bad  faith,  prohibiting  it  from  debiting  the 
depositor's  account  with  the  proceeds  oi  the 
check  which  liad  been  credited  to  him  before 
collection. — Id. 

8  129  (CaLApp.)  A  "general  deposit"  is 
where  tbe  bank  is  given  custody  of  money  with 
the  intention  that  the  same  money  need  not  be 
returned  to  the  depositor,  while  a  "special  de- 
posit" Is  where  the  bank  assumes  charge  of 
money  or  property  with  the  understanding  that 
the  same  money  or  property  is  to  be  returned. 
—People  V.  California  Safe  Deposit  ft  Trust 
Co,  137  P.  1111. 

i  134  (Okl.)  Where  &  bank  knows  that  a  de- 
posit is  a  trust  fund,  and  appropriates  it  to  the 
depositor's  indebtedness,  it  is  liable  therefor  to 
the  true  owner.— Walters  Nat.  Bank  v.  Ban- 
tock,  137  P.  717. 

1 152  (Cal.App.)  A  bank  certificate  of  deposit 
is  a  mere  acknowledgment  of  Indebtedness  on 
the  part  of  the  bank  creating  no  trust  relation 
but  merely  that  6f  debtor  and  creditor.— People 
V.  California  Safe  Deposit  ft  Trust  Co.  137  P. 

BENEFICIARIES. 

See  Insurance,  It  77S-707. 

BEQUESTS. 

See  wins. 

BEST  AND  SECONDARY  EVIDENCE 

See  Evidence,  S|  157-17& 

BILL  OF  LADING. 

See  Carriers,  {{  63,  187. 

BILLS  AND  NOTES. 

See,  Attachment  i  109;  Attorne/and  Client,  | 


and  Counterclaim,  U  33,  34;  Specific  Per- 
formance, I  6d;  Usury,  |  2;  Vendor  and 
Parchaaer,  H  8<%  303. 

I.  BEQirXSnES  AND   VAUBITT. 

(B)  OonslAeratlOB. 

{92  (Wash.)  Where  an  accommodation  note 
was  given,  the  giving  up  of  a  right  to  begin  a 

J»resent  action  at  law  thereon  held  not  such  a 
orbearance  as  would  afford  a  consideration  for 
the  maker's  new  note  for  the  amount  of  the 
first  note.— Nicholson  v.  Neary,  137  P.  492. 

8  96  (CaL)  That  a  pledge  of  stock  with  the 
maker  of  an  accommodation  not*  was  intended 


to  Indemniihr  constitutes  no  consideration  for 
the  note.— WHliams  v.  Bassliagen,  137  P.  9. 

Where  defendant  executed  an  accommodation 
note  in  favor  of  a  bank,  tbe  bank's  cancela- 
tion of  notes  due  from  defendant's  son  and  an- 
other la  no  consideration,  where  defendant  did 
not  know  of  them.— Id. 

The  party  for  whose  accommodation  a  note 
is  executed  cannot  enforce  it  against  the  ac- 
commodation maker.— Id. 

Promises  that  defendant  who  executed  an  ac- 
commodation note  should  be  reimbursed,  and 
that  she  should  lose  nothing,  constitute  no  con- 
sideration therefor.— Id. 

Where  defendant,  at  the  solicitation  of  the 
cashier  of  a  bank  in  wUch  ber  son  was  inter- 
ested, executed  an  accommodation  note,  a  mere 
hope  that  it  would  benefit  her  son  does  not  con- 
stitute a  consideration.- Id. 

(V)  VaUdttr. 

i  103  (CaL)  Where  an  accommodation  note 
was  executed  by  defendant  in  favor  of  a  I>ank 
on  the  request  of  its  cashier,  and  on  his  ex- 
press promise  that  she  should  be  reimbursed 
and  protected,  the  attempt  of  the  bank  to  en- 
force the  note  is  fraud  within  the  definition  of 
Civ.  Code,  i  1672,  snbd.  4.— Williams  v.  Hass- 
hagen, 137  P.  9. 

To  entitie  defendant  to  a  cancellation  of  an 
accommodation  note  on  the  ground  of  fraod,  it 
must  appear  that  she  executed  it  upon  reliance 
on  the  misrepresentations  of  the  payee  under 
Civ.  Code,  {  1568.— Id. 

n.  oomTBVcnoir  Airo  oPEBATioH. 

i  129  (CaL)  Civ.  Code,  |  8185,  declaring  the 
maturity  of  notes  payable  on  demand  for  the 
purpose  of  presentment  to  charge  the  indors- 
er,  iteld,  not  to  extend  the  time  of  payment — 
Merchants'  Nat  Bank  of  Santa  Monica  v.  Ben- 
tel,  187  P.  25. 

§  132  (Kan.)  That  the  railroad  was  built  by 
another  company  than  that  specified  was  no  de- 
fense, in  an  action  on  a  railroad  aid  notev 
where  it  did  not  appear  to  be  material  to  the 
signer  by  what  company  the  road  was  built- 
Scott  City  Northern  R.  Co.  v.  Wilkinson,  137 
P.  1193. 

A  railroad  company's  contract,  in  considera- 
tion of  an  aid  note,  to  build  a  road  to  a  point 
on  another  railroad  on  or  before  a  stated  day 
held  substantially  performed,  though  for  the 
last  three-fourths  of  a  mile  the  ties  and  rails 
were  laid  between  midnight  of  the  stated  day 
and  11  o'clock  the  next  morning.— Id. 

V.  BIGHTS  AWP  T.IAWTT.TTIEg  OH  Of- 
DOBSEHEXT  OB  TBAH8FEB> 

(B)  Indonenieat  tor  Traaafer. 

{  267  (Cal.)  An  indorsement  by  the  pt^ee  of 
a  note  is  a  contract  in  writing  the  effect  of 
which  is  controlled  by  the  law,  and  which  can- 
not be  changed  to  a  guaranty,  by  tbe  oral 
agreement  of  the  parties. — ^Merchants'  Nat 
Bank  of  SanU  Monica  v.  Bentel,  137  P.  25. 

(C)  AaslKameat  or  Sale. 

1 315  (Kaa.)  A  note  procured  by  fraud  heli 
not  enforceable  by  a  person  not  a  holder  in  due 
course,  though  such  fraud  was  coupled  with 
negligence  of  the  signer.- Iowa  City  State  Bank 
V.  Ckypool,  137  R  949. 

{315  (Okl.)  A  nonnegotiable  note  transferred 
to  an  innocent  purchaser  before  maturity  for  a 
valuable  consideration,  without  notice  to  the 
person  liable  thereon,  is  subject  to  all  defenses 
available  against  it  in  the  original  payee's 
bands.— Seibold  v.  Bnble,  137  P.  ^6. 

VX.  PBE8EHTMENT,   DEMAND,  NO- 
TICE. AND  PROTEST. 

1 396  (CaL)  Presentment  to  the  maker,  u 
well  as  demand  for  payment  is  essential  to  fix 
the  liability  of  the  indoner  of  a  note.— Mer- 
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chanta'  Nat  Bank  of  Santa  Uoidea  ▼.  Bentel, 
137  P.  26. 

{  404  (GaL)  Upon  a  note,  asBomed  to  matore, 
for  the  purpose  of  presentment  to  charge  the 
indorser,  after  one  jear  from  its  date,  as  pro- 
vided by  Civ.  Code,  {  313S,  a  demand  more  than 
fonr  months  after  such  maturity  was  too  late 
to  charge  the  indorser.— Merchants'  Nat  Bank 
of  Santa  Monica  y.  Bentel,  137  P.  26. 

1404  (C!olo.App.)  Presentation  of  a  che<^ 
must  be  made  wltiiin  a  reasonable  time;  such 
time  depending  on  the  situation  of  the  parties 
with  reference  to  one  another  and  the  bank,  and 
on  other  material  facts  entering  into  the  trans- 
action.—Babcock  ▼.  City  of  Bockyford,  137  P. 
899. 

▼H.  PATMENT  AMD  DI80HAK6E. 

(  427  (Okl.)  Where  a  person  who  assumes  the 
payment  of  a  secured  note  which  is  non- 
n^otiable  under  Comp.  Laws  1909,  H  4626, 
4^7,  and  of  the  attached  interest  coupons,  has 
no  notice  of  an  assignment  thereof,  proof  of 
payment  to  the  payee  at  the  designated  place 
Is  a  good  defense  in  an  assignee's  action  to  en- 
force payment— Seibold  y.  Buble,  137  P.  696. 

Payment  to  the  payee  at  the  designated  place 
in  good  faith  without  notice  of  the  assignment 
of  'a  nonnegotiable  mortgage  note  and  coupons, 
where  the  assignment  was  not  put  of  record  for 
over  four  and  one-half  years,  is  a  good  defense 
to  the  assignee's  action. — ^Id. 

Where  the  maker  paid  a  nonnegotiable  note 
to  the  payee  at  a  designated  place  without  no- 
tice of  an  assignment,  that  such  payee,  while 
acting  as  agent  to  procure  a  new  loan  and 
pay  off  the  old,  failed  to  pay  over  the  pro- 
ceeds of  the  new  loan  to  the  assignee  of  the 
note  Md  not  to  render  the  maker  liable  a 
second  time.— Id. 

Payment  of  a  nonnegotiable  note  at  the  des- 
ignated place,  when  made  to  the  ostensible  own- 
er who  thereupon  released  the  mortgaged  prem- 
ises securing  same,  held  to  discharge  the  mak- 
er's liability,  though  the  payment  never  reached 
the  assignee,  and  real  owner  of  the  note. — Id. 

Vm.  ACTIONS. 

1 493  (CaL)  The  presumption  of  consideration 
ansing  out  of  the  execution  of  a  note  is  rebut- 
table, and  is  overthrown  by  direct  testimony  of 
the  maker  that  there  was  no  consideration. — 
Williams  v.  Hasshagen,  137  P.  9. 

§493  (Wash.)  Under  Hem.  &  Bal.  Code,  | 
8415,  declaring  that  every  negotiable  instru- 
ment is  prima  facie  issued  for  a  valuable' con- 
sideration, the  burden  of  proof  ia  upon  one  who 
pleads  a  want  of  consideration  for  a  note. — 
Nicholson  y.  Neary,  137  P.  492. 

{  497  (Kan.)  While  every  holder  is  given  the 
benefit  of  the  presumption  that  he  is  a  holder 
in  due  course,  yet  when  a  defective  title  is 
shown  against  him,  he  must  under  Negotiable 
Instruments  Law,  S  66,  assume  the  burden  of 
proving  as  a  fact  that  he  is  a  holder  in  due 
course  as  defined  by  Negotiable  Instruments 
Law,  I  69.— Ireland  v.  Shore,  137  P.  926. 

I  520  (CaL)  In  an  action  on  a  note  given  to 
a  bank,  evidence  iield  sufficient  to  show  that  its 
execution  was  induced  by  the  fraud  of  the 
bank's  officers.— Williams  y.  Hasshagen,  187 
P.  9. 

Evidence  M4  sufficient  to  sustain  a  finding 
that  the  maker  signed  the  note  in  reliance  on 
the  fraudulent  misrepresentations  of  the  agent 
of  the  payee. — Id. 

{  523  rKan.)  Evidence  held  to  sustain  a  spe- 
cial finding  of  the  Jury  that  plaintiffs  did  not 
purchase  the  notes  sued  on. — Ireland  v.  Shore, 
137  P.  926. 

{525  (Kan.)  Where  proof  has  been  made 
that  the  title  of  a  person  negotiating  an  instru- 
ment is  defective  under  Negotiable  Instruments 
Law,  §  62,  and  the  burden  thereby  cast,  pufgu- 


ant  to  section  60,  upon  the  holder  to  show  that 
he  Is  a  holder  in  due  <!our8e,  prodaction  of  the 
instrument  properly  indorsed  can  prove  no  more 
than'that  it  is  complete  and  regular  on  its  face. 
—Ireland  v.  Shore,  137  P.  926. 

§527  (CaL)  In  a  suit  on  a  note,  where  de- 
fendant cross-complained,  seeking  to  recover 
from  the  payee  bank  payments  on  other  notes 
belonging  to  her  which  had  been  hypothecated 
as  security  for  the  note  sued  on,  evidence  Acid 
sufficient  to  support  a  finding  in  defendant's  fa- 
vor.—Williams  V.  Hasshagen,  137  P.  9. 

1527  (Kan.)  Evidence  held  insufficient  to 
support  a  finding  that  the  note  sued  on  had 
been  paid,  where  it  appeared  that  if  the  princi- 
pal bought  the  notes  he  bought  them  for  plain- 
tiff, and  did  not  become  holder  of  same  "in  his 
own  right"  and  thereby  effect  their  discharge 
under  Gen.  St  1909,  f  5372,  subd.  6.— People's 
State  Bank  of  Wellsville  v.  Dryden,  137  P.  928. 

i  539  (Wash.)  In  an  action  on  a  note,  where 
the  trial  court  made  specific  findings  of  fact, 
a  finding  that  the  note  was  given  for  a  valuable 
consideration  is  sufficiently  specific,  though  the 
court  was  required  to  make  findings  of  fact 
separately  stated.— Barbre  v.  Hibschman,  137 
P.  997. 

BLASTING. 

See  Master  and  Servant,  {  819^ 

BOARD  OF  EQUALIZATION. 

See  Taxation,  §§  276,  490-497. 

BOARDS. 

See  Counties,  i  68. 

BONA  FIDE  PURCHASERS. 

See  Sales,  {  236;  Vendor  and  Purchaser,  U 
281,  239, 

BONDS. 

See  Appeal  and  Error,  §  384;  Justices  of  the 
Peace,  {  169 ;   Principal  and  Sure<7. 

BOOKS  OF  ACCOUNT. 

See  Evidence,  §{  166,  178. 

BOUNDARIES. 

See  Action,  |  46 ;  Dedication,  (  19 ;  Mines  and 
Minerals,  §§  18.  19;  Waters  and  Water 
Courses,  §{  89,  98. 

I.  DESCRIPTIOir. 

{  20  (Colo.)  Bule  that  deed  describing  land  as 
bounded  by  street  or  highway  means  the  mid- 
dle thereof  held  not  to  apply  where  the  title  to 
a  street  is  in  the  government  or  municipality, 
or  where  the  grantor  is  a  corporation  holding 
the  street  for  public  purposes. — McDonald  v. 
Kummer,  137  P.  51. 

BREACH. 

See  Sales,  I  272;  Vendor  and  Purchaser,  If 
183-170. 

BRIDGES. 

See  Mechanics'  Liens,  {  72;  Trial,  |  266;  Wa- 
ters and  Water  Courses,  §  263. 

I.  ESTABUSHMEirr,  CONSTRUCTION, 
AND  MAINTENANCE. 

§2  (Or.)  The  word  "bridge"  has  generally 
been  construed  to  mean  the  structure  span- 
ning a  hollow,  including  the  approaches. — ^7o- 
com  V.  City  of  Sheridan,  137  P.  222. 

{ 7  (Or.)  The  obligation  to  buUd  and  main- 
tain highways,  including  bridges,  rests  on  the 
state,  which  may  delegate  it  to  a  municipal  or 
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quasi  municipal  corporatioD.— Tocom  r.  Ot7 
of  Sheridan,  137  P.  222. 

f  21  (Or.)  The  legiilative  assembly  may  grant 
the  control  of  ci^  streets,  includmg  bridges, 
to  some  other  agency  than  the  city,  so  long  as 
the  way  is  not  diverted  from  its  use,  and  no 
debt  Incurred  by  one  municipality  is  imposed  on 
another.— Tocom  v.  City  of  Sheridan,  137  P. 
222. 

Under  the  charter  of  the  town  of  Sheridan 
(Laws  1880,  p.  146)  {  6,  and  the  city  charter 
of  Sheridan  (Laws  1891,  p.  386)  S  133,  the 
county  is  bound  to  maintain  the  bridge  across 
the  ifamhill.— Id. 

Whether  or  not  a  county  road  ceases  and  be- 
comes a  street  when  a  city  is  incorporated,  the 
legisIatiTe  assembly  may  impose  the  burden  of 
maintaining  a  bridge  Uiereon  on  the  county. 
—Id. 

In  view  of  L.  O.  L.  i  937,  snbd.  4,  and  6366, 
and  notwithstanding  section  6326,  since  repeal- 
ed by  Laws  1913.  p.  105,  a  provision  of  the 
city  charter  of  Sheridan  (Laws  1891,  P.  386, 
i  133,  as  amended  by  Laws  1895,  p.  247),  au- 
thorizing the  city  to  collect  road  taxes,  does  not 
relieve  the  county  of  the  duty  of  maintaining 
the  bridge  across  the  Yamhill  and  its  approach- 
es.—Id. 

A  provision  of  the  d^  charter  of  Sheridan 
(Laws  1891,  p.  373,  |  87,  as  amended  by  Sp. 
Laws  1901,  p.  209),  relating  to  the  dty'is  lia- 
bility for  injuries  from  defects  in  bridges,  does 
not  relieve  the  conn^  from  maintaining  ap- 
proaches to  a  bridge  which  the  charter  express- 
ly excepts  from  the  control  of  the  common 
council  of  the  city. — Id. 

BRIEFS. 

See  Appeal  and  Error,  {f  766-773,  1078;  Crim- 
inal Law,  I  1130. 

BROKERS. 

See   Assignments.    (    82;     Pleadings,   i    807; 
Trial,  {!  260,  360. 

n.  EMPIX>YlfEHT  AKO  AUTHOBITT. 

{9  (Cal.)  A  broker's  agency,  not  specifying 
its  duration,  may  be  terminated  at  will,  subject 
only  to  the  ordinary  reyuircments  of  good  faitli. 
—Ernst  V.  Qanahl,  137  P.  256. 

in.  DUTIES  AKD  MABItimES  TO 
PBINOIPAIi. 

1 32  (Kan.)  A  real  estate  broker  cannot  act 
as  agent  for  both  vendor  and  vendee,  where 
tlieir  interests  are  antagonistic,  without  the 
knowledge  of  each  that  be  is  employed  by  the 
other.— Kinebarger  v.  Weesner,  137  P.  969. 

A  contract  to  convey  land,  made  through  the 
service  of  an  agent  employed  and  paid  by  the 
vendor,  oould  not  be  enforced  against  him,  where 
without  bis  knowledge  or  consent,  the  vendee  al- 
so paid  the  agent  a  commission  for  his  asnst- 
ance  in  making  the  purchase. — Id. 

{38  (Wash.)  In  an  action  against  a  real  es- 
tate broker  to  recover  the  difference  between 
the  price  fraudulently  represented  to  and  paid 
by  plaintiif  and  the  price  actually  paid  by  the 
broker  under  a  secret  agreement  with  the  own- 
er, held,  that  evidence  as  to  the  customary 
commission  paid  brokers  purchasing  land  was 
admissible.— Stewart  v.  Preston,  137  P.  993. 

The  statute  requiring  agreement  employing 
a  broker  to  sell  realty  for  a  commission  to  be 
in  writing  does  not  make  the  want  of  a  writing 
a  defense  to  an  action  by  the  client  to  recover 
the  difference  between  what  the  broker  falsely 
stated  was  the  seller's  lowest  price  and  the 
amount  actually  paid  by  the  broker  to  the  sel- 
ler  by  arrangement   between   them. — Id. 

In  an  action  to  recover  the  difference  between 
the  amount  paid  for  land  upon  a  broker's  false 
representation  as  to  the  price  and  the  amount 
actually  paid  for  it  by  the  broker  under  %  secret 


agreement  with  tbe  owner,  the  broker  XeM  not 
entitled  to  credit  for  a  reasonable  eommisBJon. 
—Id. 

IV.  GOMPEH8ATIOX  ABD  UBB. 

1 40  (Wash.)  Where  a  real  estate  broker  con- 
tracted with  a  salesman  to  pay  him  a  percent- 
age  of  the  commissions  on  sales  and  exchange* 
which  he  effected,  he  acquired  no  ridits  against 
third  persons,  who  were  clients  of  his  employer, 
and  his  only  relief  was  to  sue  the  employer. 
—Empire  Realty  Co.  v.  Batcliff,  137  P.  1049. 

1 44  (Ariz.)  Where  trial  court  found  that,  on- 
der  agreement  to  pay  commissions  on  a  sale  of 
property  attacked  as  usurious,  the  commission 
was  to  be  paid  only  if  a  sale  was  made  by  the 
broker  and  that  no  sale  had  been  made,  and 
it  was  admitted  that  the  authority  to  sell  had 
been  revoked,  the  findings  entitled  the  principal 
to  a  return  of  collateral  security  for  the  pay- 
ment of  snch  commission. — ^Blaisddl  y.  Stein- 
feld,  137  P.  555. 

Where  plaintiff  had  revoked  agreement  to  pay 
defendant  commissions  for  selling  property  of 
corporation  controlled  by  him,  unrevoked  agree- 
ment by  the  corporation  to  pay  such  commis- 
sion held  not  to  entitle  defendant  to  hold  col- 
lateral deposited  by  plaintiff  as  security  for 
commissions  on  a  rnture  sale. — Id. 

S  44  (Gal.)  A  broker  having,  without  any  fault 
of  the  owner,  failed  to  produce  any  satisuctoi7 
offer  from  his  customer,  and  the  agency  having 
in  good  faith,  and  with  the  acquiescence  of  the 
broker,  been  terminated,  the  broker  is  not  en- 
titled to  commissions,  because  on  new  and  in- 
dependent negotiations,  through  other  parties, 
an  exchange  was  afterwards  effected  with  snch 
customer.— Ernst  y.  Ganahl,  137  P.  256. 

{48  (CaLApp.)  To  show  performance  of  a 
broker's  contract  to  sell  real  property,  he  most 
prove  that  he  procured  from  a  prospective  par- 
chaser  an  enforceable  contract  on  the  terms 
specified  or  assented  to  by  the  owner,  or  that 
be  brought  the  parties  together  to  consummate 
a  contract  of  sale  at  the  price  and  on  the  terms 
proposed,  and  that  the  owner  declined  to  pro- 
ceed.—Douglas  V.  Spangenberg,  137  P.  1103. 

{ 48  (Or.)  In  determining  whether  a  real  es- 
tate agent  is  entitled  to  a  commission,  there  is 
no  difference  between  a  sale  and  an  exchange. 
—Cook  V.  Gordon,  137  P.  782. 

{49  (Cal.)  A  real  estate  broker  is  not  ordi- 
narily entitled  to  commission  unless,  pursuant 
to  his  employment  and  within  the  time  fixed 
therein,  he  has  found  a  purchaser  ready  and 
willing  to  purchase  on  the  terms  specified.— 
Jauman  y.  McCusiok,  137  P.  'Z54. 

{  51  (N.M.)  A  broker  has  fully  performed  his 
undertaking,  so  as  to  entitle  him  to  a  commis- 
sion, when  ne  procures  a  customer  with  whom 
the  principal  makes  a  valid  contract  of  sale  or 
exchange. — Keinath,  Schuster  &  Hudson  y. 
Reed,  137  P.  841. 

J  54  (Cal.  App.)  £}state  broker  employed  to 
effect  an  exchange  of  property  is  not  entitled 
to  his  commission  when  he  haa  produced  a  x>er' 
son  who  was  not  able  to  comply  with  the  prin- 
cipal's offer  within  the  time  limited  for  per- 
formance.— ^Dyar  v.  Stone,  137  P.  269. 

{ 54  (Kan.)  When  a  real  estate  agent  pro- 
duces a  purchaser  able,  ready,  and  willing  to 
take  the  land  at  the  agreed  price,  he  is  entitled 
to  his  commission. — Avery  r.  Howell,  137  P. 
785. 

{  54  (N.M.)  Where  a  broker's  principal  and  a 
customer  have  entered  into  a  vand  written  con- 
tract to  exchange  property,  the  broker  is  en- 
titled to  bis  commission,  regardless  of  whether 
the  customer  is  able  to  convey  a  perfect  title. — 
Keinath,  Schuster  &  Hudson  v.  Reed,  137  P. 
841. 

Where  the  principal  enters  into  a  contract  of 
exchange  with  the  customer  produced  by  the 
broker,  he  thereby  accepts  the  customer  as  able, 
ready,  and  willing  to  make  the  eKohaage. — Id. 
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§  57  (CaLApp.)  A  broker's  contract  for  the 
sale  of  real  estate  is  not  performed  so  as  to 
earn  his  commission  until  he  has  procured  a 
purchaser  ready,  willing,  and  able  to  buy  the 
property  offered  for  sale  on  the  terms  and  con- 
ditions and  at  the  price  fixed  by  the  owner. — 
Douglas  V.  Spangenberg,  137  P.  1103. 

g  60  (Cal.)  Under  a  contract  providing  that 
brokers  should  be  paid  a  commission  for  secur- 
ing an  agreement  for  the  exchange  of  property, 
they  were  entitled  to  their  commisBion  when 
the  particular  agreement  was  procured  by  them 
and  entered  into,  although  it  was  subsequently 
abandoned  without  the  broker's  fault. — Jauman 
T.  McCusick,  137  P.  254. 

f  63  (Colo.)  Broker  held  to  have  earned  com- 
mission where  he  procured  purchasers  ready, 
able,  and  willing  to  pay  cash,  to  whom  owner 
agreed  to  sell  property,  though  the  owner  de- 
clined to  carry  out  the  agreement — Perkins  v. 
Bussell,  137  P.  907. 

g  67  (Cal.)  An  agreement  to  pay  a  commission 
to  a  firm  of  real  estate  brokers  was  not  invalid 
because  they  were  also  to  be  paid  a  commission 
by  the  other  parties  to  the  transaction,  where 
such  fact  and  the  dual  capacity  in  which  the 
brokers  were  acting  appeared  on  the  face  of 
the  agreement.— Jauman  v.  McCusick,  137  P. 
254. 

{  69  (Or.)  The  commission  on  an  exchange  of 
real  property  should  be  based  on  the  actual  and 
not  the  trade  value  of  the  property. — Cook  v. 
Ctordon,  13T  P.  782. 

V.  ACTIONS   FOB   OOMFEKBATIOir. 

1 82  '(N.H.)  An  answer  alleging  that  the  prin- 
cipal had  not  accepted  the  customer's  proper- 
ty, that  the  written  contracts  of  exchange  were 
not  valid,  that  the  broker  had  not  done  all  he 
was  required  to  do  to  earn  his  commissions, 
and  that  the  customer  had  failed  to  perform  his 
part,  held  to  tender  issues  of  law  and  not  of 
fact.— Keinath,  Schuster  &  Hudson  v.  Reed, 
137  P.  841. 

In  a  broker's  action  for  commission  on  an  ex- 
change of  properties,  where  the  complaint  al- 
leges a  valid  contract  of  exchange,  it  need  not 
further  state  that  the  customer  was  able,  ready, 
and  willing  to  complete  the  exchange,  or  that 
he  made  any  effort  to  that  end,  or  that  the 
principal  refused  to  complete  it. — Id. 

§  84  (Cal.App.)  When  no  exchange  was  effect- 
ed, the  burden  of  proof  is  upon  the  broker  to 
show  that  he  produced  a  person  ready,  able,  and 
willing  to  effect  the  excnanse  upon  the  terms 
proposed.— Dyar  v.  Stone,  137  P.  269. 

f  84  (Or.)  Where  the  answer  denied  a  sale  for 
$150  an  acre,  the  burden  was  on  plaintiff  real 
estate  agents  to  show  a  sale  for  more  than  $125 
an  acre,  the  surplus  of  which  was  to  l>e  paid 
them  as  commission.— Cook  t.  Gordon,  137  P. 
782. 

ii  85  (Cal.App.)  In  an  action  for  broker's  com- 
missions in  negotiating  a  lease,  evidence  of  a 
scale  of  charges  fixed  by  the  brokers'  board  of 
San  Francisco,  where  the  services  were  per- 
formed, was  admissible  to  show  what  was  a  rea- 
sonable rate.— W.  B.  McGerry  &  Co.  v.  Marsi- 
cano,  137  P.  40. 

§  86  (CaLApp.)  In  an  action  for  broker's 
commissions,  evidence  held  iosufficient  to  show 
that  the  broker  procured  a  purchaser  ready  and 
willing  to  buy  on  the  terms  prescribed  by  de- 
fendant.— Douglas  V.  Spangenberg,  137  P.  1108. 

$  86  (Colo.)  In  a  broker's  action  for  commis- 
sions on  a  sale  of  sheep  and  other  property,  evi- 
dence held  to  show  that  prospective  purchasers 
procured  by  the  broker  made  an  offer  which  the 
owner  accepted,  and  that  the  failure  to  complete 
the  sale  was  due  to  the  owner's  fault. — Perkins 
T.  Russell,  137  P.  907. 

$88  (Ariz.)  In  action  involving  whether  con- 
rideration  of  agreement  by  plaintiff  to  pay  de- 


fendant commission  on  sale  of  real  estate  and 
property  of  a  corporation  was  a  loan  of  m<»ey 
and  an  extension  of  payment  for  services  per- 
formed by  the  defendant,  a  finding  that  the 
corporation  liad  appointed  defendant  its  agent 
held  outside  the  issues  and  not  to  support  a 
judgment  authorizing  the  defendant  to  hold  col- 
lateral as  security  for  commissions  on  a  fature 
sale.— Blaisdell  t.  Steinfeld,  137  P.  665^ 

BURDEN  OF  PROOF. 

Se«  Evidence,  {  94. 

BURGLARY. 

See  Criminal  Law,  {§  404,  556,  1171;   Indict- 
ment and  Information,  S  110. 

I.   OFFENSES   AND    BESFONSXBILITT 
THEBEFOB. 

{3  (CaLApp.)  One  who  broke  and  entered  a 
boathouse  not  with  the  intention  of  committing 
larceny,  but  to  jjrocure  a  place  of  refuge  for 
a  female  companion,  is  not  guilty  of  burglary. 
—People  v.  Ostrander,  187  P.  619. 

n.  PBOSEOUTION  ANB  PUNISHMElfT. 

S  28  (Ariz.)  Where  the  information  charged 
only  burglarious  entry,  an  instruction  that  to 
support  a  conviction  the  state  must  establish 
that  accused  broke  into  the  building,  or  aided 
or  alietted  others  in  doing  so,  was  properly  re- 
fused.— Rain  v.  State,  137  P.  550. 

§  38  (Ariz.)  Evidence  of  accused's  possession 
of  goods  stolen  is  admissible  to  connect  him 
with  the  offen^,  provided  the  goods  are  under 
his  control,  but  the  mere  fact  that  he  resided 
with  his  family  in  a  house  near  the  place  where 
the  stolen  goods  were  stored  is  inadmissible,  un- 
less he  had  some  dominion  over  the  place. — 
Rain  v.  State,  137  P.  550. 

S  41  (Cal.App.)  Evidence  held  to  sustain  a  con- 
viction of  burglary.— People  v.  Wing,  137  P.  47, 
48. 

§41  (Nev.)  Evidence  held  sufficient  to  support 
a  verdict  or  guilty. — State  v.  Patchen,  137  P. 
406. 

On  trial  for  breaking  and  entering  with  intent 
to  steal,  evidence  held  to  show  that  owners  did 
not  consent  to  the  larceny,  although  one  of  them 
testifying  did  not  directly  negative  consent. — Id. 

§  46  (Nev.)  Under  Rev.  Laws,  J§  6634,  6635, 
instruction  that  it  was  not  necessary  to  prove 
an  actual  larceny,  and  that  the  gist  of  the 
crime  was  the  entering  witli  intent  to  steal, 
"regardless  of  the  fact  whether  or  not  there  was 
an  actual  stealing  of  the  said  goods,"  modified 
by  striking  out  the  quoted  words,  held  not  er- 
roneous.— State  T.  Patchen,  187  P.  406. 

BY-LAWS. 

See  Corporationa,  S  54 ;   Insurance,  J  778. 


CALENDARS. 


Se«  Time. 


CANCELLATION  OF  INSTRUMENTS. 

See  Bills  and  Notes,  f  103 ;  Jury,  g  14 ;  Mines 
and  Minerals,  {  40;  Public  Lands,  §  121; 
Quieting  l^tle;  Reformation  of  Instruments; 
Usury,  i  98. 

n.  PBOCEEDINOS   AND  BELIEF. 

{ 34  (Wash.)  Where  a  grantee  fraudulently 
obtained  a  deed  to  settle  a  disputed  boundary, 
and  the  grantor  did  not  learn  of  the  fraud  until 
the  trial  of  a  suit  between  the  grantee  and  a 
third  person,  involving  the  boundary,  the  right 
of  the  grantor  could  not  be  defeated  by  laches 
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based  on  his  failure  to  assert  his  claim  before 
the  grantee  established  the  grantor's  title  in  the 
Utigation.— Ohilberg  t.  Boyd,  137  P.  487. 

CARNAL  KNOWLEDGE. 

See  Rap«. 

CARRIERS. 

See  ConstitntloDal  Law,  M  297,  298;   Eminent 
Domain,  {  2;    Evidence,  |  471;  Trial,  §  296. 

X.  OONTROI.  AND  REGITI^TION  OF 
OOMMOK  GABBIERS. 

(A)  In  Oeneral. 

I  10  (Wash.)  Public  Service  Commission  Act 
(Laws  1911,  c.  117,  §  S3),  relating  to  orders  re- 
quiring joint  action  b7  two  or  more  public  serv- 
ice companies,  does  not  authorize  the  Public 
Service  Commission  to  establish  joint  rates  on 
railroads,  but  such  authority  is  conferred  by 
section  57.— State  v.  Public  Service  Commis- 
sion of  Washington,  137  P.  132. 

Public  Service  Act  (Laws  1911,  c.  117,  { 
67),  empowering  the  Public  Service  Commission 
to  order  railroads  to  establish  through  routes 
and  to  establish  a  joint  rate,  authorizing  the 
commission  to  order  an  interchange  of  cars  be- 
tween connecting  carriers,  held  constitutionaL 
-Id. 

i  12  (CaL)  Const,  art  12,  i  23,  and  PubUc 
Utilities  Act,  §  2,  subd..  1,  held  to  confer  on  th« 
Railroad  Commission  power  to  fix  rates  to  be 
charged  by  a  steamship  company  carrying  pas- 
sengers and  freight  between  two  points  in  Los 
Angeles  county,  though  the  vessels  passing 
from  one  port  to  the  other  necessarily  trav- 
eled over  the  high  seas  outside  the  territorial 
jurisdiction  of  the  state. — Wilmington  Transp. 
Co.  V.  Railroad  Commission  of  California,  137 
P.  1153. 

8  18  (Wash.)  An  order  of  the  Public  Service 
Commission  directing  railroads  to  put  in  force 
joint  rates  and  to  agree  thereon  within  a  speci- 
fied time,  or  the  commission  will  establish  the 
rates  and  fix  the  division,  is  a  final  order  with- 
in Public  Service  Commission  Act  (Laws  1911, 
c.  117,  §  86),  construed  as  authorizing  the  re- 
view of  final  orders  only.— State  ▼.  Public  Serv- 
ice Commission  of  Washington,  137  P.  132. 

The  findings  of  the  Public  Service  Commis- 
sion (Laws  1911,  c.  117),  so  far  as  they  estab- 
lished rates  for  railroads,  will  not  be  disturbed 
unless  they  are  made  arbitrarily  and  in  disre- 
gard of  the  material  rights  of  the  parties. — Id. 

H.  OASBIAOE  OF  GOODS. 

(B)   Bills    of    Iiadlnar,    Shipping    Reeelpta, 
and   Special  Comtracta. 

§47  (Wash.)  The  agent  of  a  carrier  may 
make  a  special  contract  for  carriage  of  freight 
by  special  train,  where  it  is  doubtful  whether 
the  regular  train  will  arrive  in  time.— Auditori- 
um Theatre  Co.  v.  Oregon-Washington  R.  & 
Navigation  Co.,  187  P.  489. 

§  53  (Wash.)  A  contract  of  carriage  made  be- 
fore the  freight  was  loaded  may  be  modified  by 
the  parties  as  evidenced  by  a  bill  of  lading  is- 
sued thereafter ;  but  the  bill  of  lading,  to  have 
that  effect,  must  have  been  assented  to  by  the 
shipper  aa  the  contract  of  carriage. — Revilla 
Fish  Products  Co.  v.  American-Hawaiian  S.  S. 
Co.,  137  P.  337. 

IB)  Delay  la  Tranaportatloa  or  Deltvevy. 

{  106  (Wash.)  Whether  a  carrier  contracted 
to  move  freight  by  its  scheduled  trains  on 
schedule  time  held  for  the  jury. — Auditorium 
Theatre  Go.  v.  Oregon-Washington  B.  &  Navi- 
gation Co.,  137  P.  489. 

(F)  jAtuu  of  or  Injury  to  Gooila. 

{  120  (Wash.)  A  shipper  cannot  recover  where 
the  loss   was   occasioned   becaase  of  inherent 


qualities  or  defects  in  the  freight. — Revilla  Fiah 
Products  Co.  V.  American-Hawaiian  S.  S.  Co., 
187  P.  337. 

1 121  (Wash.)  A  shipper  cannot  recover  where 
the  loss  was  occasioned  by  shipping  in  improper 
packages. — Revilla  Fish  Products  Co.  v.  Amer- 
ican-Hawaiian S.  S.  Co.,  137  P.  337. 

A  shipper  held  entitM  to  recover  for  loss  of 
freight  where  he  established  the  loss,  unless 
the  carrier  was  excused  because  the  freight  was 
not  shipped  in  proper  containers,  which  cansed 
the  loss.— Id. 

i  137  (Wash.)  In  an  action  for  loss  of  freight 
an  instruction  as  to  the  effect  of  the  bill  of 
lading  held  erroneous.— Revilla  Fish  Products 
Co.  ▼.  American-Hawaiian  S.  S.  Co.,  137  P. 
337. 

rH)   Umltatton  of  Uabllltr. 

{151  (Wash.)  Where  a  shipper  of  freight  on- 
der  a  limited  liability  contract,  made,  while  the 
freight  was  in  the  possession  of  a  carrier,  a  con- 
tract for  the  transportation  of  the  freight  from 
one  destination  to  another,  the  new  contract  did 
not  aCTect  the  limited  liability  provided  for  in 
the  original  contract.— Davis  v.  Northern  Fiac. 
Ry.  Co.,  137  P.  464. 

i  154  (Wash.)  A  shipper  who  is  bound  by  a. 
limited  liability  clause  in  a  contract  of  ship- 
ment, is  chargeable  with  notice  that  the  limited 
liability  clause  was  executed  in  consideration 
of  the  lower  rate.— Davis  ▼.  Northern  Pac.  By. 
Oo„  137  P.  464. 

§  1 55  (Wash.)  A  shipper  who  signs  a  contract 
limiting  the  carrier's  fiability,  after  seeing  that 
the  goods  were  properly  described  therein,  but 
without  reading  the  entire  contract,  is  bound 
thereby,  in  the  absence  of  fraud.— Davia  v. 
Northern  Pac.  Ry.  Co.,  137  P.  464. 

IV.  GABRIAGE   OF  FA8SENGEB8. 
(D)  Personal  Injuries. 

1280  (Wash.)  It  is  a  carrier's  duty  to  exer- 
cise the  highest  degree  of  care  demanded  by  the 
circumstances  in  protecting  a  passenger  from 
assault  by  a  fellow  passenger. — ^Kelly  y.  Navy 
Tard  Route,  137  P.  444. 

1298  (Kan.)  Merely  that  a  passenger  is  up- 
set by  the  motion  of  an  electric  car  in  starting 
does  not  establish  negligence  in  those  operat- 
ing it.— Ewing  T.  Wichite  R.  &  Light  Oo.,  137 
P.  940. 

i  305  (OU.)  Before  a  passenger  can  recover 
tor  injuries,  it  must  be  shown  that  the  carrier's 
negligence  was  the  proximate  cause  of  the  in- 
nry.— St.  Louis  ft  ^  F.  R.  Co.  v.  Criner,  137 
"    705. 

{316  (Kan.)  Proof  of  an  injury  received  by 
an  alighting  passenger  from  the  sudden,  vio- 
lent starting  of  a  street  car  raises  a  presump- 
tion of  negligence  against  the  railway  company. 
—Ewing  V.  Wichita  R.  &  Light  (5o.,  137  P. 
940. 

{318  (Okl.)  Where  a  female  passenger  mis- 
carries two  or  three  days  after  arrival  at  her 
destination,  and  where,  during  the  journey,  the 
carrier  may  have  been  guiltv  of  negligence,  but 
there  is  no  evidence  that  the  miscarriage  was 
caused  by  such  negligence,  a  verdict  partly 
based  on  such  sickness  cannot  be  sustained. — St. 
Louis  ft  S.  F.  R.  Oo.  T.  Criner,  137  P.  705. 

{319  (Wash.)  A  recovery  of  $1,000  for  an 
assault  by  a  fellow  passenger,  resulting  in  se- 
vere temporary  injuries,  humiliation,  and  loss 
of  time,  held  not  excessive.— Kelly  v.  Navy  Yard 
Route,  137  P.  444. 

{  320  (Wash.)  In  a  passenger's  action  for  in- 
juries from  a  second  assault  by  a  fellow  passen- 
ger, held,  that  the  question  whether  defendant 
exercised  the  diligence  demanded  by  the  cir- 
cumstances, and  had  a  reasonable  ground  to 
anticipate  a  recurrence  of  the  assault,  was  for 
the  jury.— Kelly  ▼.  Navy  Tard  Route,  137  P. 
444. 
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(B)  Coatrlbntory    ITearllKeaee    of    PenM>B 
iBjnred. 

S347  (Kan.)  It  is  not  negligence  per  se  for 
a  passenger  to  alight  from  a  moTing  street  car. 
— Ewing  V.  Wichita  R  &  Light  Co.,  137  P.  940. 

CASE-MADE. 

See  Appeal  and  Error,  f$  544,  664,  696. 

CERTIFICATE. 

See  Appeal  and  Error,  |  613;    Forgery,  {  16; 
Taxation,  S  742. 

CERTIFICATE  OF  DEPOSIT. 

See  Banks  and  Banking,  t  162. 

CERTIORARI. 

X.   KATUKE  AND   GBOUHD8. 

§  5  (Idaho)  A  writ  of  review  affords  a  proper 
remedy  to  question  the  right  of  the  district 
court  to  appoint  a  receiver  or  trustee  to  defend 
in  foreclosure  against  a  corporation  which  liaa 
forfeited  its  right  to  do  business  in  the  state, 
where  it  is  more  speedy  than  an  appeal.  (Per 
Stewart,  J.)— Rowe  v.  SteTena,  137  P.  169. 

$33  (Idaho)  Nonresident  directors  of  a  for- 
eign corporation  which  had  forfeited  its  right 
to  do  business  in  the  state  held  not  to  have 
such  beneficial  interest  as  entitled  them,  by  pe- 
tition for  writ  of  review,  to  question  the  court's 
right  to  appoint  a  trustee  or  receiver  to  defend 
in  a  foreclosure  proceeding  against  the  corpora- 
tion. (Per  Stewart,  J.) — Rowe  v.  Stevens,  137 
P.  169. 

n.  PBOGEEDINGS  AND  DETEB- 
BCINATION. 

{70  (Wash.)  An  appeal  from  an  order  of  a 
superior  court  affirming  orders  of  the  Public 
Service  Oommission,  rendered  on  a  writ  of 
review  to  the  superior  court  of  the  county,  will 
not  be  dismissed  on  the  motion  of  the  commis- 
sion on .  the  ground  that  the  superior  court  of 
another  county  tiad  the  exclusive  jurisdiction 
to  review  the  orders,  but  the  question  of  juris- 
diction will  be  reviewed  on  the  appeal. — State 
V.  Public  Service  Commission,  137  P.  802. 

CHALLENGE. 

See  Jury,  H  136,  186. 

CHAMPERTY  AND  MAINTENANCE. 

1 7  (Okl.)  A  conveyance  of  land  held  adverse- 
ly, when  made  in  contravention  of  Comp.  Laws 
1009,  |§  2214,  2215,  is  void  as  against  the  per- 
sons holding  adversely,  whether  by  themselves 
or  tenants,  and  claiming  ownership  under  color 
of  title.— Vaughan  v.  Holder,  137  P.  672. 

A  deed  from  a  person  out  of  possession  for 
more  than  a  year,  who  has  not  within  that  time 
taken  the  rents  and  profits,  is  void  as  against 
persons  in  adverse  possession. — Id. 

-     CHARGE. 

See  Criminal  Law,  {{  732-834. 
To  Jury,  see  Trial,  8i  191-296. 

CHARITIES. 

II.  CONSTBUGTION,   ADMINX8TBA> 
TION.  AMD  EMFOBCEMENT. 

{31  (Cal.)  Courts  look  with  favor  upon  testa- 
mentary charitable  gifts.— In  re  Goodfellow'a 
Estate.  137  P.  12. 

CHARTER. 

See  Municipal  Corporations,  {{  46,  48. 


CHAHEL  MORTGAGES. 

See  Usury,  |  66. 

I.  BEQtnSITES  AND  VAXIDITT. 

(A)  Hatnre    and    Basenttala    of    Transfers 

of  Chattels  aa  Secnrlty. 

1 26  (OU.)  A  provision  of  a  chattel  mortgage 
that  no  second  mortgage  shall  be  given  without 
written  consent,  which  is  neither  asked  nor 
given,  does  not  invalidate  a  second  mortgage 
given  in  violation  thereof. — ^Ackerman  v.  C.  O. 
Chapell  Hardware  Co.,  137  P.  349. 

HI.   OONSTBUCTION  AND  OFEBA> 
TION. 

(D)  Uen  and  Priority. 

i  154  (Wash.)  Under  Rem.  &  Bal.  Code,  I 
3662,  declaring  that  filed  mortgages  shall  not 
be  notice  to  purchasers  in  good  faith  after  ma- 
turity unless  an  affidavit  of  the  amount  due 
be  filed,  a  purchaser  or  mortgagee  for  value 
U  one  in  good  faith.— Best  v.  Felger,  137  P.  334. 

Under  Hem.  ft  Bal.  Code,  {  3662,  a  subsequent 
mortgagee  who  took  within  the  two-year  period 
will,  at  the  expiration  of  that  time  without  the 
filing  of  any  such  affidavit,  have  priority. — Id. 

S  156  (Kan.)  Under  Gen.  St  1909,  S  5224, 
requiring  that  a  chattel  mortgage  be  filed  un- 
less there  is  an  actual  change  of  possession  of 
the  property,  the  change  of  possession  sufficient 
to  excuse  failure  to  file  must  be  such  as  to  be 
open  to  observation.— Moffat  T.  Heeler,  137  P. 
963. 

That  mortgaged  chattels  were  already  in  the 
hands  of  the  bolder  of  a  prior  mortgage,  who 
agreed  to  hold  possession  also  for  the  benefit  of 
the  second  morteagee,  held  not  to  dispense  with 
the  necessity  of  filing  the  second  mortgage  to 
render  it  effectiTe  a^nst  creditors.— Id. 

V.  BIGHTS  AND  BEMimiES  OF 
CBEDITOBS. 

S  196  (Wash.)  While  an  unrecorded  mortgage, 
under  Rem.  &  Bal.  Code,  i  3660,  is  void  as  to 
creditors  between  the  date  of  its  execution  and 
the  time  of  recording,  upon  being  recorded  it 
becomes  effective  aa  though  executed  on  that 
date,  and  creates  a  lien  superior  to  the  claims 
of  creditors  having  no  specific  liens. — Pacific 
Coast  Biscuit  Co.  v.  Oswald,  187  P.  483. 

VI.  ASSIGNMENT  OF  MOBTOAGE  OB 
DEBT. 

{211  (Okl.)  In  replevin  by  the  assignee  of  a 
nonnegotiable  note  and  a  chattel  mortgage 
against  the  mortgagor  to  recover  possession 
preliminary  to  foreclosure,  defendant  may  prove 
failure  of  consideration  and  damages  caused  by 
the  original  payee  to  defeat  the  assignee's  right 
of  possession,  but  not  to  authorize  recovery  of 
damages  from  him. — ^First  State  Bank  of  Manns- 
ville  V.  Howell,  137  P.  657;  Same  v.  Lawson, 
Id.  661. 

Vm.  PAYMENT    OB   PEBFOBMANOB 

OF  CONDITION.  BELEASE,  AND 

SATISFACTION. 

(  247  (Okl.)  On  voluntary  payment  of  a  chat- 
tel mortgage,  a  second  mortgage  on  the  same 
property  becomes  a  first  lien  thereon. — ^Acker- 
man  V.  C.  C.  Chapell  Hardware  Co.,  137  P.  349. 

CHECKS. 

See  Assignments,  {{  49,  50. 

CHILDREN. 

See  Divorce,  {{  308,  323;    Habeas  Corpus,  {{ 
85,  99 ;  Homestead,  {  160 ;  Parent  and  Child. 


CITATION. 


See  Process. 
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CITIES. 

See  Mnnidpal  Oorporationa. 

CUIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

See    Assignments   for  Benefit  of  Creditors,   S 
300;    Mines  and  Minerals,  {t  lS-27. 

CLERKS  OF  COURTS. 

See  Appeal  and  Brror,  S  399. 

S37  (OkL)  Instmctiong,  in  a  district  clerk's 
action  for  the  cost  of  a  transcript  of  the  rec- 
ord made  for  a  petitioner  seeking  to  remove  a 
cause  to  the  federal  court,  that,  if  plaintiff 
made  a  transcript  as  ordered  bj  defendant,  who 
promised  to  pay  for  it,  he  could  recover,  hut,  if 
he  made  a  different  transcript,  he  could  not 
recover,  were  sufficient.— Lewson  ▼.  Guthrie, 
137  P.  1186. 

Under  the  evidence,  held,  that  the  question 
whether  defendant's  conduct  made  him  person- 
ally responsible  for  such  fees  was  for  the  jury. 
-Id. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  ATTACK. 

See  Judgment,  H  470-606 ;   Taxation,  i  490. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  fi  859,  896. 

COLLECTION. 

Se«  Taxation,  {{  687-^10. 

COLLUSION. 

See  Pleading,  {  & 

COMBINATIONS. 

See  Monopolies,  {  21. 

COMMERCE. 

See  Licenses,  {  IB. 

n.   SUBJECTS  OF  REOHXATIOir. 

{33  (CaL)  Transportation  between  two  points 
in  Los  Angeles  county  over  a  route  passing  out- 
side the  territorial  limits  of  the  state  and 
over  the  high  seas  held  not  commerce  with  for- 
eign nations,  within  federal  Const  art.  1,  {  8, 
so  as  to  prevent  the  regulation  of  such  trans- 
portation by  the  State  Railroad  Commission.— 
Wilmington  Transp.  Co.  v.  Railroad  Commis- 
sion of  California,  137  P.  1153. 

}46  (Okl.)  A  foreign  corporation  engaged  in 
interstate  commerce  may  sue  on  a  contract 
of  employment  entered  into  with  a  citizen  of 
Oklahoma,  though  it  has  not  filed  a  copy  of  its 
articles  of  incorporation,  or  appointed  a  service 
agent  in  the  state  pursuant  to  Rev.  Laws  1910, 
H  1338,  1341.— Kibby  v.  Cubie,  Heimann  ft  Co., 
137  P.  352, 

f  47  (Cal.)  Transportation  between  two  ports 
in  Los  Angeles  county  over  a  route  passing 
over  the  high  seas  and  outside  the  territorial 
jurisdiction  of  the  state  held  not  "commerce 
with  foreign  nations,"  within  federal  Const  art. 
1,  {  8,  so  as  to  prevent  regulation  of  such 
transportation  by  the  State  Railroad  Commis- 
sion.—Wilmington  Transp.  Co.  v.  Railroad 
Commission  of  California,  137  P.  1153. 

m.  MEANS  AND  METHODS  OF  BEG. 
ULATION. 

i  58  (Wash.)  Where  a  spar  track  ordered  by 
the  Public  Service  Commission  on  application 


of  a  shipper  was  fonnd  to  be  reaeonaUe,  prac- 
ticable, etc,  and  no  such  interference  with  the 
operation  of  the  road  was  shown  as  to  appre- 
ciably affect  its  interstate  business,  the  order 
did  not  conflict  with  U.  S.  Const  art  1,  {  8, 
granting  exclusive  control  of  interstate  com- 
merce to  Congress.— State  t.  Pnblic  Service 
Commission,  187  P.  1057. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Carriers,  {{  10,  12,  18;  Certiorari,  {  70: 
Commerce,  ||  33,  47,  58;  ConstitutionaJ 
Law,  {  297;    Corporations,  |  S94. 

COMMISSION  AND  COMMISSIONERS. 

See  Officers,  fj  28-55;  Railroa;ds,  f  9;  Rec- 
ords, 8  5;  Schools  and  School  Districts,  {{ 
37,  39 ;  Taxation,  {  446^^  ;  Telegraphs  and 
Telephones,  (  28 ;   Wa 


l^aters  and  Water  Conrs- 


es,  t  267. 

COMMISSIONERS. 

See  Constitutional  Law,  t  50;  Drains,  (  91; 
Injunction,  }  223 ;   Judges,  |  8. 

COMMISSIONS. 

See  Brokers,   {|  40-69,   82--88;    Receivers,    | 

COMMITMENT. 

See  False  Imprisonment,  |  12, 

COMMON  LAW. 

See  Attorney  General,  {1;  Easements,  {18; 
Sodomy,  {  1. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Hnsband  and  Wife,  if  265-276. 

COMPENSATION. 

See  Attorney  and  Client  SS  1^.  167 ;  Brokers, 
K  40-69,  82-^;  Contracts,  {{  229,  231: 
Eminent  Domain,  ii  101-145;  Justices  of 
the  Peace,  i  15;  Municipal  Corporations,  | 
162;  Officers,  S  99;  Physicians  and  Sur- 
geons. {  24;  Receivers,  {  196;  Witnesses,  U 
26,  29. 

COMPLAINT. 

See  Pleading. 

COMPOSITIONS  WITH    CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Payment 

i  5  (CaLApp.)  av.  Code.  |  1524.  keU  only  to 
apply  to  agreements  of  release  and  satisfaction 
made  where  the  obligation  is  neither  doubtful 
nor  disputed,  and  does  not  render  invalid  a 
parol  agreement  of  accord  and  satisfaction. — 
B.  &  W.  Engineering  Co.  v.  Beam,  137  P.  624. 

{ 6  (Cal.App.)  While  an  accord  and  satisfac- 
tion must  lie  based  on  a  bona  fide  dispute,  it 
is  not  required  that  the  circumstances  of  the 
transactions  should  affirmatively  show  that 
there  was  foundation  for  an  honest  dispute,  the 
test  being  whether  the  dispute  in  fact  was  hon- 
est or  fraudulent,  and,  if  honest,  it  affords  a 
proper  basis  for  an  accord.— B.  &  W.  I<ngineer- 
ing  Co.  V.  Beam,  137  P.  624. 

Where  an  agreement  to  accept  in  full  pay- 
ment of  a  sum  less  than  the  amount  ia  dispute 
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nas  Deen  snown  lo  nave  oeen  luiiy  execuiea  uy 
payment  and  acceptance  uf  the  lesser  sum,  the 
original  obligation  is  thereby  extinguished. — Id. 

8  15  (Kan.)  "Settlement"  of  a  debt  ia  the 
same  as  "payment."— Roniger  v.  Mcintosh,  137 
P.  792. 

8  16  (Cal.App.)  An  "accord  and  satisfaction" 
means  the  substitution  of  a  new  agreement  for 
and  in  satisfaction  of  a  pre-existing  agreement 
between  the  same  parties,  and  its  eSect  is  to  ex- 
tinguish the  antecedent  liability,  as  provided  by 
Civ.  Code,  §§  1521,  1523.— B.  &  W.  Engineering 
Co.  V.  Beam,  137  P.  624. 

8  20  (CaLApp.)  An  accord  without  satisfac- 
tion will  not  operate  to  bar  an  action  on  a  dis- 
puted debt— B.  &  W.  Engineering  Co.  y.  Beam, 
137  P.  624. 

i  22  (Cal.App.)  An  amended  answer,  alleg- 
ing that  on  a  specified  date  defendant  B.  dis- 
puted the  amount  of  the  claim  of  plaintiff's  as- 
signor, offered  to  pay  a  certain  less  sum  in  full 
settlement  thereof,  that  such  amount  was  ac- 
cepted in  full  settlement,  and  the  money  used 
in  the  business  of  plaintiff's  assignor,  held  a 
good  plea  of  accord  and  satisfaction. — B.  &  W. 
IJngineering  Co.  t.  Beam,  137  P.  624. 

!  22  (Kan.)  Where  a  settlement  of  a  debt  is 
relied  on  as  a  defense  it  must  be  pleaded ;  proof 
thereof  not  being  admissible  under  a  general 
denial— Roniger  v.  Mcintosh,  137  P.  792. 

§  23  (Cal.App.)  In  an  action  to  recover  a  bal- 
ance alleged  to  be  due  under  a  contract,  evidence 
held  to  sustain  a  finding  that  a  payment  of  $1,- 
070  had  been  received  in  full  settlement. — B.  & 
W.  Engineering  Co.  v.  Beam,  137  P.  624. 

Ji  24  (Cal.App.)  On  an  issue  of  accord  and  sat- 
action.  whether  there  was  a  bona  fide  dis- 
pute which  could  be  the  basis  of  an  accord  is 
primarily  a  question  of  fact  to  be  determined 
by  the  trial  court  from  all  the  circumstances. — 
B.  &  W.  Ihigineering  Co.  t.  Beam,  137  P.  624. 

COMPUTATION. 

See  ^nme. 

CONCLUSIVENESS. 

See  Judgment,  {{  678-744. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  »  472,  473. 

CONDITIONS. 

See  Contracts,  i  220. 

CONDITIONS  PRECEDENT. 

See  Eminent  Domain,  §  186. 

CONFIRMATION. 

See  Taxation,  H  800-810. 

CONFLICT  OF  LAWS. 

See  Usury,  §  2. 

CONSIDERATION. 

See  Bills  and  Notes,  K  92,  96;    ConUacts,  {{ 
60-72. 

CONSPIRACY. 

See  Action,  8  4 ;  Criminal  Law,  {  423 ;  Monop- 
olies, {  21. 

CONSTITUTIONAL  LAW. 

See  Commerce,  fi  68;  Monopolies,  {  4;   Mnnic- 
,  ipal  Corporations,  jj  46,  48,  339;    Navigable 


TT  Birrs,  g  oo ,  xoegiigence.  g  iao :  umcers,  s» 
28,  30;  Pleading,!  406;  Railroads,  §  9; 
Removal  of  Causes,  §  89 ;  Schools  and 
School  Districts,  §  18;  Statutes,  i  70;  Tax- 
ation, i§  24,  25,  37,  iS3,  276,  317,  319,  446V2, 
859;  TelcRraphs  and  TelephonesLj  28;  Wa- 
ters and  Water  Courses,  §  267 ;  Weights  and 
Measures,  §|  2,  8. 

X.  ESTABLISHMENT  AND  AMEND- 
MENT OF  CONSTITUTIONS. 

§9  (Wash.)  The  constitutional  amendment  of 
1912,  relating  to  recall  of  officers,  is  not  in- 
valid because  of  irregularities  in  its  proposal 
and  submission.— Tabor  y.  City  of  Walla  Walla, 
137  P.  1040. 

U.   CON8TBUOTION,   OPERATION, 

AND  ENFORCEMENT  OF  CON> 

STITUTIONAI.  PROVISIONS. 

§  13  (Mont.)  The  intention  of  the  framers  of 
the  Constitution  as  disclosed  by  the  language 
employed  in  the  particular  provision,  when 
considered  with  the  context  and  the  legislative 
history  of  the  subject,  should  be  considered. — ■ 
Northern  Pac.  Ry.  Co.  v.  Mjelde,  137  P.  386.  - 

i  1 6  (Mont)  The  Constitution  is  to  be  con- 
strued in  the  light  of  history,  the  surrounding 
circumstances,  the  subject-matter,  the  object 
sought  to  be  attained,  and  the  rule  that  Con- 
stitutions assume  the  existence  of  a  system  of 
law  which  is  still  to  remain  in  force,  especially 
in  view  of  Const  Schedule,  {  1.— State  v.  Sul- 
livan, 137  P.  392. 

$  20  (Mont.)  The  construction  of  a  word  in 
the  Constitution  which  has  been  accepted  and 
acted  on  by  the  Legislature  for  24  years  in  en- 
acting statutes  should  have  considerable  weight 
in  determining  the  meaning  of  such  terra. — 
Northern  Pac.  Ry.  Co.  v.  Mjelde,  137  P.  386. 

1 26  (Mont.)  A  state  Constitution  is  a  lim- 
itation upon  legislative  action,  and  not  a  grant 
of  power.— Northern  Pac.  Ry.  Co.  v.  Mjelde,  137 
P.  386;  State  v.  Sullivan,  Id.  392 ;  Same  v.  Su- 
perior Court  of  Cowlitz  County,  Id.  994. 

827  (Wash.)  The  federal  Constitution  is  a 
grant  of  power. — State  v.  Superior  Court  of 
CowUtz  County,  137  P.  994. 

f  29  (Ariz.)  Const  art.  14,  8  16,  making  cer- 
tain corporations  subject  to  the  visitorial  and  in- 
qui!:ltorial  powers  of  the  state,  held  not  self- 
executing  as  such  powers  are  not  conferred  on 
any  particular  person  or  body. — State  v.  Jones, 
137  P.  544. 

m.   DISTRIBUTION    OF   GOVERN. 

MENTAL   POWERS   AND 

FUNCTIONS. 

(A)  LestalatlTe    Po-wers     and     Delecatton 
Thereof. 

8  50  (Or.)  The  functions  of  the  corporation 
commissioner  and  his  assistants  pertain  to  the 
administrative  department  of  the  government, 
in  which  a  member  of  the  Legislature  is  for* 
bidden  to  participate  by  Const  art.  8,  8  !•— " 
Gibson  t.  Kay,  137  P.  864. 

1 56  (Mont.)  Rev.  Codes,  §§  2894,  3010.  3026, 
and  6302,  construed  to  forbid  the  district  court 
from  appointing  an  attendant  where  the  sheriff 
was  ready  to  perform  the  duties  of  bailiff,  do 
not  invade  the  inherent  powers  of  the  court,  as 
they  merely  declare  the  law  which  existed  when 
the  Constitution  was  adopted.— State  v.  Sulli- 
van, 137  P.  392. 

(B)  Judicial  Powers  and  Fnnctlona. 

8  70  (Colo.)  The  wisdom  of  constitutional 
provisions  is  not  a  question  for  the  courts. — 
People  T.  Perkins,  137  P.  55. 

§70  (Utah)  In  view  of  Const  art  6,  §  1, 
the  Supreme  Court  cannot  declare  any  conduct 
a  crime,  no  matter  how  morally  reprehensi- 
ble it  may  be,  where  it  is  not  so  declared  by 
the  Legislature.— State  v.  Johnson,  137  P.  632. 
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S70  (Wash.)  The  Supreme  Court  has  no  Ju- 
risdiction to  declare  a  matter  of  state  public 
poUcy.— Malette  v.  City  of  Spokane,  137  P.  496. 

VI.  VESTED  BIGHTS. 

{92  (CU.)  A  mortgage  must  be  read  In  the 
light  of  the  statutes  in  existence  at  the  time  of 
its  execution ;  and,  in  the  absence  of  anything 
to  indicate  that  the  parties  did  not  intend  that 
the  statutes  should  govern,  they  do  not  deprive 
the  parties  of  any  vested  right. — Faxen  t.  All 
Persons,  etc.,  137  P.  919. 

IX.  Fitrvii.EOES  OR  nonrinTiES, 

AND   CI.ASS  IJBOXSI.ATXON. 

i  205  (Or.)  Laws  1913,  p.  90.  declaring  eight 
hours  shall  be  a  day's  labor  in  work  for  the 
state,  county,  etc.,  does  not  violate  Const,  art. 
1,  g  20.— Ex  parte  Steiner,  137  P.  204. 

i  206  (Or.)  Laws  1913,  p.  90,  declaring  eight 
hours  shall  be  a  day's  labor  in  work  for  the 
state,  county,  etc.,  does  not  violate  Const.  U.  8. 
amend.  14,  relating  to  privileges  and  immunities 
of  citizens  of  United  States.— Ex  parte  Steiner, 
187  P.  204. 

X.  EQITAX  PROTECTXOir  OF  UiWS. 

§229  (Kan.)  The  Inheritance  Tax  Law  held 
not  violative  of  the  clause  of  the  Bill  of  Rights 
declaring  that  free  governments  are  institated 
for  the  equal  protection  and  benefit  of  the  peo- 
ple.—State  V.  Cline,  137  P.  932. 

S  238  (Or.)  Laws  1913,  p.  90,  declaring  eight 
hours  shall  constitute  a  day's  labor  in  cases  of 
labor  employed  by  the  state  or  its  auxiliaries, 
is  not  violative  of  Const.  U.  S.  amend.  14. — 
Ex  parte  Steiner,  137  P.  204. 

XI.   DUE  PROCESS  OF  UiW. 

i  275  (Or.)  Laws  1913,  p.  90,  declaring  eight 
hours  shall  constitute  a  day's  labor  in  cases  of 
labor  employed  by  the  state  or  its  auxiliaries, 
is  not  violative  of  Const.  V.  8.  amend.  14. — 
Ex  parte  Steiner,  137  P.  204. 

{  280  (Wash.)  The  taking  of  private  property 
for  private  use  for  the  promotion  of  the  gen- 
eral welfare,  on  due  notice  and  hearing,  and 
on  payment  of  compensation,  is  not  incompati- 
ble with  due  process  of  law  guaranteed  by 
Const.  U.  S.  Amend.  14. — State  v.  Superior 
Court  of  CowlitB  County,  137  P.  094. 

S  297  rWash.)  Public  Service  Act  (Laws  1911, 
c.  Il7,  I  57),  empowering  the  Public  Service 
Commission  to  order  railroads  to  establish 
through  routes  and  to  establish  a  joint  rate,  au- 
thorizing the  commission  to  order  an  inter- 
change of  cars  between  connecting  carriers,  held 
not  to  provide  for  taking  of  property  without 
due  process  of  law.— State  v.  Public  Service 
Commission  of  Washington,  137  P.  132. 

§  297  (Wash.)  Laws  1911,  c.  117,  gi  13,  02 
requiring  railroads  to  construct  side  tracks  and 
switch  connections  on  their  rights  of  way,  or- 
der of  the  Commission  after  notice  and  hearing 
to  make  such  connection  at  the  expense  of  the 
shipper,  if  practicable,  safe,  etc.,  to  be  open 
to  use  by  others  upon  reasonable  terms,  held 
not  a  taking  of  private  property  without  due 
process  of  law,  in  violation  of  fourteenth  amend- 
ment, S  1,  or  Wash.  Const,  art.  1,  §  3.— State 
v.  Public  Service  Commission,  137  P.  1057. 

g  298  (Wash.)  The  regulation  of  railroad  rates 
by  the  state  is  not  a  taking  of  property  without 
due  process  of  law.— State  v.  Public  Service 
Commission  of  Washington,  137  P.  132. 

gSIO  (Wash.)  Where  plaintiff,  on  defendant's 
breach  of  a  contract  to  accept  a  lease,  errone- 
ously sued  for  rent  accrued,  but  was  held  only 
entitled  to  recover  damages,  an  amendment  of 
the  complaint  so  as  to  recover  such  damages 
was  not  objectionable  as  depriving  defendant 
of  itfl  property  without  due  process  of  law. — 
01d:>eld  V.  Angeles  Brewing  &  Malting  Co.,  137 


1311  (OU.)  Act  approved  Mardi  7,  1913 
(Sess.  Laws  1913,  c.  24),  being  an  attempt  to 
make  conclusive  between  parties  to  a  sale  of 
cotton  the  finding  as  to  the  weight  of  the  cot- 
ton by  the  weigher,  is  unconstitutional  as  de- 
nying the  buyer  or  seller,  when  sued  by  the 
other,  due  process  of  law.— Taylor  t.  .^der- 
son,  137  P.  1183. 


CONSTRUCTION. 


112,  141;   Guaranty,  M  27-46;  Insurance.  K 
146,  151;   Landlord  and  Tenant,  {  49. 

CONTEST. 

See  Elections,  {  269. 

CONTINUANCE 

129  (OkL)  Denial  of  a  continuance  on  the 
ground  of  surprise  from  a  statement  by  plain- 
tiff's counsel  in  examining  jurors,  which  state- 
ment was  claimed  to  disclose  ground  for  re- 
moval to  federal  court,  held  not  error  where 
plaintiff's  attorney  ezpresdjr  denied  existence 
of  any  such  ground,  and  the  undisputed  evi- 
dence showed  that  no  such  ground  existed.— St. 
Louis  at  a  F.  K.  Co.  T.  Long,  137  P.  1156. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Action,  |  62; 
Alteration  of  Instruments ;  Appeal  and  Er- 
ror, g  173 ;  Assignments ;  Bills  and  Notes : 
Carriers,  gg  47,  53,  151-166 ;  Champerty  and 
Maintenance;  Commerce,  g  46;  Compromise 
and  Settlement;    Corporations,  Ig  455,   642; 


Guaranty;  indemnity;  Injunction,  g  69; 
Insurance ;  Limitation  of  Actions,  g  127 ; 
Lost  Instruments;  Mechanics'  Liens;  Money 
Lent ;  Monopolies,  g  21 ;  Mortgages ;  Mnni«- 
ipal  Corporations,  gg  35,  162,  248,  283,  330, 
339,  568,  751,  800,  1028;  Partnership;  Pay- 
ment ;  Pleading,  gl  8,  237,  248,  397 ;  Prin- 
cipal and  Agent;  Principal  and  Surety;  Ref- 
ormation of  Instruments;  Sales;  Specific 
Performance;  TriaL  I  391;  Use  and  Occu- 
pation; Usury,  11  2-117;  Vendor  and  Pur- 
chaser ;   WiUs,  {  64 ;    Witnesses,  gg  257,  272. 

I.   REQUISITES  AND  VAI.IDITT. 
(D)  ConBldemtlon. 

{  SO  (CaL)  Under  Civ.  Code,  1 1605,  it  is  not 
necessary  to  the  validity  of  an  executory  con- 
tract that  there  be  both  a  benefit  to  the  prom- 
isor and  a  detriment  to  the  promisee. — Parsons 
V.  Cashman,  137  P.  1111. 

g  53  (N.M.)  Mere  inadequacy  of  considera- 
tion is  not  sufficient  to  avoid  a  contract. — Fra- 
ser  V.  State  Savings  Bank,  137  P.  S82. 

{  65  (Kan.)  A  vendor's  oral  promise  to  find  a 
purchaser  at  an  advanced  price,  made  at  the 
time  of  execution  of  the  original  contract  and 
as  part  of  its  inducement,  constituted  a  suffi- 
cient consideration  for  a  subsequent  written 
contract  embodying  the  oral  promise. — Hurless 
v.  Wiley,  137  P.  Wl. 

g71  (Wash.)  Forbearance  of  a  legal  right 
which  one  may  legally  exercise  at  the  instance 
of  a  promisor  is  a  valuable  consideraton,  and 
in  general  the  waiver  of  any  legal  or  equitable 
right  at  the  request  of  another  is  a  sufficient 
consideration  for  promise. — Nicholson  y.  Neary. 
137  P.  492. 

g72  (Wash.)  "Consideration"  means  not  so 
much  that  one  party  is  profiting,  as  that  the 
other  abandons  some  le^al  right  in  the  present, 
the  term  "legal  right"  in  such  case  meaning  a 
right  that  may  be  enforced  in  a  civil  action. 
—Nicholson  v.  Neary,  137  P.  492. 

Forbearance  to  sue  upon  a  claim,  not   en- 
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loiceaoie  in  law  or  in  equi^  lor  waui  ui.  a, 
consideration,  does  not  constitute  a  valid  con- 
sideration for  a  new  promise. — Id. 

(B)  Talldltr  of  Aaaeat. 

{93  (Idaho)  Where  a  party  to  a  contract, 
written  in  a  language  which  he  could  not  un- 
derstand, signs  same  without  having  it  read, 
he  cannot,  in  absence  of  fraud,  avoid  it  on  the 
ground  that  he  was  ignorant  of  its  contents. — 
Oonstantine  v.  McDonald,  137  P.  631. 

(F)  IieK«IltT  of   Object  sBd  of  Coaalder- 

•tlOB. 

1 1 16  (Wash.)  A  manufacturer  ma^  employ 
any  means  to  secure  legitimate  benefits  of  the 
reputation  of  his  goods,  not  inhibited  by  stat- 
ute or  inimical  to  sound  public  policy.— Fisher 
Flouring  Alills  Co.  v.  Swanson,  137  P.  144. 

(^ntracts  in  "restraint  of  trade"  are  those 
importing  agreements  not  to  pursue  a  particu- 
lar profession,  trade,  or  business,  while  con- 
tracts in  "restraint  of  competition"  are  all  those 
relating  to  the  control  of  markets,  and  are  void 
as  against   public   policy.— Id. 

Where  a  manufacturer  has  a  monopoly  of  a 
manufactured  article,  a  contract  iixing  a  mini- 
mum retail  price  for  the  product  is  void  as  in 
restraint  of  competition. — Id. 

A  contract  fixing  the  price  for  a  commodity, 
not  ancillary  to  some  main  lawful  contract,  but 
tending  only  to  restrain  competition  and  en- 
hance prices,  is  invajid. — Id. 

Whether  a  contract  between  a  manufacturer 
and  seller  fixing  the  price  of  resale  is  invalid 
depends  on  whether  the  restriction  results,  or 
tends  to  result,  in  a  substantial  control  of  the 
supply  or  price  of  a  given  conmiodity  within 
a  given  area  by  a  single  dealer  or  a  few  deal- 
ers, and  tends  to  create  a  monopoly. — Id. 

A  contract  between  manufacturer  and  seller 
of  a  commodity  fixing  the  price  for  resale  will 
be  sustained  when  the  restriction  is  reasonable 
in  reference  to  the  interests  of  the  parties  and 
public,  and  does  not  involve  a  controlling  part 
of  a  given  commodity  in  the  market,  and  does 
not  proceed  fron^  or  tend  to  create  or  maintain 
a  monopoly.— Id. 

A  provision  of  a  contract  for  the  sale  of  a 
special  brand  of  patent  flour  manufactured  by 
complainant  lield  not  invalid  in  so  far  as  it  con- 
tained a  provision  fixing  the  price  at  which 
retailers  dionld  sell  the  same  to  the  public, 
which  was  not  unreasonable  as  tending  to  re- 
strict   competition. — Id. 

i  137  (Okl.)  A  lawful  contract  will  be  enforc- 
ed, though  it  be  incidentally  connected  with  an 
illegal  contract,  where  it  is  supported  by  an  in- 
dependent consideration  and  can  be  proved  with- 
out the  aid  of  the  illegal  contract. — Walters 
Nat  Bank  v.  Bantock,  137  P.  717. 

ji  138  (Kan.)  Plaintiff  was  properly  denied  any 
relief  where  it  appeared  that  his  cause  of  ac- 
tion was  based  upon  an  unlawful  contract  in 
restraint  of  trade. — Patterson  v.  Imperial  Win- 
dow Glass  Co.,  137  P.  955. 

H.   CONSTRUCTIOH  AND  OPERATION. 

(A)   General   Rnlea  of  Conatraetion. 

I  170  (N.M.)  Where  parties  to  a  contract  con- 
strue it  as  having  created  a  partnership  rela- 
tion, and  act  upon  such  construction,  and 
rights  accrue,  the  courts  will  not  construe  it 
to  be  a  brokerage  agreement — Fraser  v.  State 
Savings  Bank,  137  P.  692. 

§  I7S  (N.M.)  In  an  action  on  a  written  con- 
tract, the  terms  of  which  are  admitted,  the  in- 
tention of  the  parties  as  to  its  effect  is  to  t>e 
determined  by  an  inspection  of  the  contract, 
unaided  by  evidence  aliunde. — Keinath,  Schus- 
ter &  Hudson  V.  Reed,  137  P.  841. 

i  175  (Wash.)  A  contract  by  a  railroad  to 
grade  and  improve  a  certain  street  over  which 
the  county  then  had  jurisdiction,  will  be  pre- 


Bumeo  [o  nave  oeen  maae  wiin  reierence  lo  ine 
facts  and  the  law  as  they  existed  at  that  time. 
— Ettor  V.  City  of  Tacoma,  137  P.  820. 

S  176  (N.M.)  An  allegation  in  the  answer  of 
what  the  parties  intended  the  contract  should 
effectuate  raised  a  question  of  law  to  be  de- 
cided by  the  court — ^Keinath,  Schuster  &  Hud- 
son V.  Reed,  137  P.  841. 

S  176  (Wash.)  Evidence  held  to  make  ques- 
tion for  jury  as  to  whether  contract  sued  on, 
to  do  concrete  work,  was  for  1,800  cubic  yards 
or  all  the  concrete  work  on  10  miles  of  railroad. 
—Culver  v.  Culliton,  187  P.  1000. 

(B)  Parties. 

S  179  (Cal.App.)  Defendant,  In  executing  a 
contract  agreeing  to  repay  to  a  buyer  of  the 
stock  of  a  company  the  money  invested  in  case 
he  should  become  dissatisfied,  held  to  have  acted 
as  an  individual,  and  not  in  his  representative 
capacity  as  president  of  the  company. — Union 
Collection  Co.  v.  OUver,  137  P.  1082. 

(C)    Sobject-Matter. 

S  196  (Cal.)  An  architect  by  every  contract 
implies  his  possession  of  skill  and  aoility,  and 
agrees  to  exercise  them  reasonably  and  without 
neglect.— Benenato  v.  McDougall,  137  P.  8. 

(D)  Plaee  aad  Time. 

{213  (CaLApp.)  Where  defendant  had  agreed 
to  construct  a  water  plant  and  deliver  water  to 
certain  farmers,  its  abandonment  of  such  plan 
would  not  postpone  the  maturity  under  a  writ- 
injg  by  which  it  agreed  to  pay  another  $1,000 
within  three  days  after  water  was  turned  on 
the  first  25  acres  subscribed  by  such  farmers. — 
Taylor  v.  Simi  Const  Co.,  137  P.  1096. 

(B)  Oondltloas. 

{220  (CaLApp.)  Under  a  contract  entitling 
an  electric  light  company  to  use  refuse  from  a 
box  factory  as  fuel,  held  that  the  light  company 
was  entitled  to  no  redress  because  the  box  fac- 
tory was  shut  down  and  there  was  no  refuse. — 
Loyalton  Electric  Light  Co.  v.  California  Pine 
Box  &  Lumber  Co.,  137  P.  1099. 

(P)   CompenaatloB. 

{229  (Wash.)  The  word  "profits,"  as  used 
in  a  contract  by  which  P.  agreed  to  pay  one- 
half  the  net  profits  of  the  use  of  certain  teams 
belonging  to  a  firm  of  which  K.  was  a  member 
to  plaintiff,  in  satisfaction  of  plaintiff's  judg- 
ment against  K.,  held  to  mean  the  balance  re- 
maining after  deducting  certain  specified  sums. 
— Craib  v.  Peterson,  137  P.  481. 

{  23 1  (Idaho)  Under  a  contract  to  excavate 
earth  and  rock  at  26  cents  per  cubic  yard,  the 
material  was  to  be  measured  according  to  cus- 
tom in  solid  form,  and  not  in  its  loose  form 
after  being  loaded  on  cars.— Conatantine  v.  Mc- 
Donald, 137  P.  531. 

V.  PERFORMANCE   OR  RREAGH. 

§  294  (Wash.)  A  party  must  substantially  per- 
form a  contract— Culver  v.  Culliton,  137  P. 
1000. 

{  294  (Wash.)  Where  defendant  substantially 
performed  an  orchard  planting  contract,  provid- 
ing a  penalty  for  delay,  plaintiff  could  not  re- 
cover damages  for  such  delay,  in  the  absence  of 
proof  of  actual  pecuniary  damage  resulting 
therefrom. — Sledge  v.  Arcadia  Orchards  Co., 
137  P.  1051. 

{  303  (Wash.)  A  provision,  in  a  contract  for 
construction  of  a  school  building,  that  the  con- 
tractor should  not  sublet  any  part  without  the 
architects'  consent  was  no  defense  to  the  con- 
tractor's breach  of  a  contract  with  plaintiff  to 
do  the  plastering,  in  the  absence  of  any  show- 
ing that  an  application  for  the  architects'  con- 
sent had  been  refused  or  would  have  been  re- 
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fused  if  made.— Woblforth  ▼.  Knppler,  187  P. 

477. 

$309  (Kan.)  In  an  action  for  a  y^ndoi's 
breach  of  an  agreement  to  find  a  purchaser  at 
an  advanced  price  within  a  stated  time,  the  im- 
possibility of  procuri^  such  a  purchaser  con- 
stituted no  defense.— Hurless  v.  Wiley,  137  P. 
981. 

8  316  (Wash.)  Plaintiff,  after  suing  for  de- 
fendant's failure  to  perform  a  contract  for  the 
planting  and  care  of  an  orchard,  held  to  have 
waived  the  default  by  a  subsequent  letter  from 
which  defendant  could  assume  that,  if  the  work 
continued  to  completion,  it  would  be  accepted. — 
Sledge  V.  Arcadia  Orchards  Co.,  137  P.  1051. 

$  322  (Cal.)  In  an  action  upon  a  written  con- 
tract for  the  payment  of  money  secured  by  the 
pledge  of  a  note  and  mortgage  of  another  de- 
fendant, evidence  held  to  sustain  a  finding  that 
the  services  rendered  by  plaintiff  to  such  other 
defendant  were  not  wholly  Without  value  to 
him,  and  that  be  had  agreed  to  pay  plaintiff 
therefor  the  sum  of  $1,650.— Sharp  t.  Pitman, 
137  P.  234. 

1 322  (Cal.App.)  Evidence  held  not  to  show  a 
breach  by  defendant  of  a  contract  whereby  plain- 
tiff was  entitled  to  use  for  fuel  refuse  from  de- 
fendant's box  factory. — Loyalton  Electric  Light 
Co.  V.  California  Pine  Box  &  Lumber  Co.,  137 
P.  1099. 

i  322  (Wash.)  In  an  action  for  breach  of  an 
orchard  planting  contract,  evidence  that  the 
open  season  for  planting  trees  in  the  vicinity 
began  from  the  1st  to  the  10th  day  of  April,  and 
ended  about  the  middle  of  May,  and  that  trees 

Slanted  after  that  time  would  be  delayed  in  pro- 
ucing  for  one  year,  held  inadmissible.— Sledge 
y.  Arcadia  Orchards  Co.,  137  P.  1051. 

S  323  (Wash.)  In  action  for  breach  of  con- 
tract which  defendants  alleged  plaintiffs  aban- 
doned, inconsistency  in  plaintiffs'  testimony  as 
to  whether  they  understood  before  quitting  work 
that  there  was  more  work  held  for  the  jury. — 
Culver  V.  CulUton,  137  P.  1000. 

Where  plaintiffs,  under  contract  to  do  1,800 
cubic  yards  of  concrete  work,  quit  work  after 
doing  119  cubic  yards,  tender  by  defendants  of 
160  yards  more  to  be  done  by  plaintiffs  held 
not,  as  a  matter  of  law,  a  substantial  perform- 
ance by  defendants.— Id. 

VI.  AGTIOHS   FOR  BREACH. 

§  352  (Okl.)  Whether  a  contract  is  abandoned 
is  a  question  of  fact,  to  be  determined  from 
all  the  circumstances  of  the  particular  case. — 
Martin  t.  Spaulding,  137  P.  882. 

CONTRADICTION. 

Sm  Witnesses,  {|  880,  414. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  {{  66-83,  136. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Deeds;  Indians,  |  15;  Infants,  SS  26-Sl; 
Mines  and  Minerals,  i  55;  Partition;  Reg- 
isters of  Deeds;   Vendor  and  Porehaser. 

CONVICTS. 

See  Pardon. 

CORPORATION  COMMISSION. 

See  Officers,  (§  28-55. 

CORPORATIONS. 

See  Abatement  and  Revival,  §  35;  Appeal  and 
Error,  |g  150,  1170;  Assignments,  §f  19,  58; 
Banks  and  Banking;   Carriers;   Certiorari,  {$ 


6.  33;  Commerce,  {  46 ;  Constitutional  Law, 
SS  29,  50;  Contracts,  J  220;  Eminent  Do- 
main; Estoppel,  8  65;  Evidence,  I  121; 
Fraud,  !§  58,  64;  Highways,  $  184;  Indem- 
nity, ii  10,  11,  16:  Judgment,  S  126;  Lim- 
itation of  Actions,  g  28;  Logs  and  Logging,  f 
13;  Municipal  Corporations;  Officers,  S§  28- 
55 :  Pleading,  §  206;  Railroads;  States,  8  6S; 
Street  Railroads;  O^B^cation,  {{  276.  39U; 
Telegraphs  and  Telephones;  Waters  and  Wa- 
ter Courses,  {§  238-263;  Witnesses,  {  272. 

X.  INCORPORATIOX  AND  OROAK- 
IZATION. 

S29  (Idaho)  Individuals  can  attack  the  or- 
ganization of  a  corporation  only  in  direct  pro- 
ceedings.—Henry  Gold  Mining  Co.  v.  Henry, 
137  P.   623. 

An  organizer  of  a  corporation  who  has  con- 
tracted with  it  with  full  knowledge  of  its  trans- 
actions cannot  contest  the  legality  of  its  or- 
ganization.— Id. 

{ 30  (Idaho)  A  corporation  held  entitied  to 
sue  a  promoter  for  specific  performance  of  a 
contract  made  by  its  promoters  prior  to  its 
organization,  where  it  ratified  the  contract  by 
its  acts  and  the  promoters  became  its  sole 
stockholders,  officers,  and  directors  upon  its 
formation. — Henry  Gold  Mining  Co.  T.  Henry, 
137  P.  523. 

II.   CORPORATE  EXIBTEirCE   AND 
FRANCHISE. 

{  32  (Cal.)  IJvidence  held  to  support  a  finding 
that  the  plaintiff  was  a  corporation  existing 
under  the  laws  of  Illinois. — Cellulose  Package 
Mfg.  Co.  V.  Calhoun,  137  P.  238. 

That  the  contract  forming  the  basis  of  the 
Illinois  judgment  sued  on  recited  that  plaintiff 
was  a  corporation  under  the  name  in  which  it 
now  sues,  and  the  judgment  thereon  was  recov- 
ered in  that  name,  was  sufficient  proof  of  plain- 
tiff's corporate  capacity  and  that  it  was  oper- 
ating under  that  name. — Id. 

{ 36  (Mont.)  Under  the  direct  provisions  of 
Rev.  Codes,  {  3905,  a  cori>oraMon  once  lawfully 
organized  continues  to  exist  until  dissolved  by 
the  expiration  of  the  time  limited  by  its  char- 
ter, by  a  judgment  of  dissolution,  or  by  act  of 
the  legislative  assembly. — Barnes  t.  Smith,  137 
P.  641. 

m.   CORPORATE  NAME.  8EAI..  DOM- 
ICHJB,  BT-UkW8,  ASH  RECORDS. 

i  47  (Cal.)  A  change  in  the  name  of  a  corpo- 
ration was  not  a  change  of  organization," 
within  the  Illinois  statute  requiring  the  publica- 
tion of  notice  of  "changes  of  organization."^ 
Cellulose  Package  Mfg.  Go.  ▼.  Calhoun,  137  P. 
238. 

{  54  (Or.)  A  by-law  of  a  private  corporation 
should  not  conflict  with  the  statute  or  charter 
nor  with  the  vested  rights  of  stockholders  and 
must  operate  equally  on  all  of  the  class  it  is 
intended  to  govern. — Griffith  t.  Klamath  Water 
Users'  Ass'n,  137  P.  226. 

IV.  OAPITAI.,  STOCK,  AND  DIVI- 
DENDS. 

(O)  luve  of  CerHfleates. 

1 99  (Cal.App.)  A  corporation  issuing  stock 
as  "paid-up"  stock  is  thereby  estopped  from  en- 
forcing payment  of  the  difference  between  the 
amount  actually  paid  and  the  full  par  value  of 
such  stock. — Merchants'  Mut  Adjusting  Agen- 
cy v.  Davidson,  137  P.  1091. 

i  99  (Wash.)  A  contract  between  a  corpora- 
tion and  two  of  its  officers,  by  which  it  agreed 
to  issue  200,000  shares  of  its  capital  sto^  to 
them  in  consideration  of  the  assignment  of  a 
bond  for  title  to  certain  mining  claims,  hel4 
valid  as  between  the  parties.— Gold  Ridge  Min- 
ing &  Development  Co.  t.  Rice,  137  P.  lOOL 
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(D)  Trsaafe*  of  Shatres. 

S  120  (Gal>A.pp.)  Where  a  seller  of  certain 
corporate  stock  agreed  to  refund  if  the  buyer 
■was  dissatiBfied  in  12  months  from  date,  the 
buyer  was  entitled  to  express  his  dissatisfac- 
tion at  any  time  during  the  life  of  the  contract, 
and  was  not  limited  to  the  last  day  of  the  pe- 
riod.—Union  Collection  Co.  t.  Oliver,  137  P. 
1082. 

V.   MEMBERS    AND    STOCKHOIjDERS. 

(A)  HlKhtB  ana   lilabtlltlca  urn  to  Cor- 
poration. 

J  182  (Mont.)  The  acquisition  of  all  the  capi- 
stock  of  a  corporation  does  not  vest  the 
owner  with  legal  title  to  the  corporate  proper- 
ty.—Barnes  V.  Smith,  137  P.  541. 

In  view  of  Rev.  Codes,  |  S833,  and  despite 
section  3892,  the  owner  of  the  entire  capital 
stock  of  a  corporation,  having  taken  up  one  of 
the  corporation's  notes,  after  selling  its  proper- 
ty with  an  agreement  that  the  corporation 
woald  not  be  liable  on  such  obligation,  cannot 
recover  against  dummy  directors  who  signed 
the  note  as  sureties. — Id. 

(D)  Uabllltr  'or  Corporate  Debts  and 
Acta. 

(228  (Wash.)  Where  the  capital  stock  of  a 
corporation  was  wrongfully  issued  for  a  nomi- 
nal consideration,  the  subscribers  on  its  in- 
solvency were  liable  to  its  creditors  on  their 
subscriptions. — German-American  State  Bank 
T.  Soap  Lake  Salts  Remedy  Co.,  137  P.  461. 

§  232  (Cal.App.)  A  judgment  creditor  of  an 
insolvent  corporation  may  enforce  payment  to 
it  of  the  full  par  value  of  the  stock  less  the 

8 rice  actually  paid  for  it  by  the  stockholder. — 
lerchants'  Mut  Adjusting  Agency  v.  Davidson, 
137  P.  1091. 

{ 252  (Cal.)  The  creditor  need  not  resort  to 
the  assets  of  the  corporation  before  proceeding 
against  the  stockholders.- Eva  v.  Andersen,  137 
P.  16. 

1252  (Cal.App.)  A  creditor's  claim  against  a 
corporation  must  be  reduced  to  judgment  and 
execution  thereon  issued  and  returned  unsatis- 
fied before  he  can  invoke  the  aid  of  equity  in 
enforcing  collection  against  a  stockholder  who 
has  not  fully  paid  for  his  stock.— Merchants' 
Mut.  Adjusting  Agency  v.  Davidson,  137  P. 
1091. 

Where  a  corporation  is  wholly  insolvent  and 
without  assets  other  than  claims  for  unpaid 
stock  subscriptions,  which  the  judgment  credi- 
tor has  made  a  futile  attempt  to  reach  by  exe- 
cution, the  showing  of  a  return  nulla  bona  of 
a  general  execution  against  the  company  is  not 
a  prerequisite  to  an  action. — Id. 

£269  (Cal.App.)  A  judgment  against  a  cor- 
poration and  execution  unsatisfied  are  evidence 
of  insolvency  and  of  inability  to  collect,  but  not 
the  only  evidence. — Merchants'  Mut  Adjusting 
Agency  v.  Davidson,  137  P.  1091. 

Bvidence,  in  an  action  to  enforce  a  stock- 
holder's liability  upon  his  unpaid  stock,  held 
not  sufficient  to  show  that  the  stock  was  sold  to 
him  and  the  certificate  therefor  issued  as  "paid- 
np"  stock.— Id. 

VX.  OFFIOER8   AND  AGENTS. 
.  (B)  Anthorltr  and  Fnnctlona. 

1306  (Or.)  Where  a  corporation  officer  or 
agent  has  been  guilty  of  fraud,  he  is  liable ; 
but  a  director  or  other,  officer  who  had  no  part 
therein  is  not  liable.— McFarland  v.  Carlsbad 
Hot  Springs  Sanitarium  Co.,  137  P.  200. 

Vn.  CORPORATE  POWERS  AND 
UABIUTIES. 

(A)  Bxtent  and  Bxerctae  of  POfrera  In 
General. 

{  394  (Wash.)  Public  Service  Commission  Act 
(Ikws  1011,  c.  117,  S  86),  aathorlKing  applica- 


tions within  30  days  for  the  review  of  orders 

of  the  commission,  does  not  limit  the  review  to 
final  orders. — State  v.  Public  Service  Commis- 
sion of  Washington,  137  P.  132. 

(B)  Repreaentatlon  of  Corporation  by  Of» 
fleera  and  Arenta. 

{432  (Cal.)  Evidence  held  to  require  a  find- 
ing that  the  president  and  general  manager  of 
defendant  corporation  was  authorized  to  bind 
it  by  consenting  to  the  statement  of  an  ac- 
count between  the  corporation  and  plaintiff's 
aasignor,— B.  W.  McLellan  Co.  v.  East  San  Ma- 
teo Land  Co.,  137  P.  1145. 

On  an  issue  as  to  the  authority  of  defendant's 
president  and  general  manager  to  state  an  ac- 
count between  plaintiff's  assignor  and  the  corpo- 
ration, the  corporation's  by-laws,  prescribing  the 
duties  of  the  president  and  general  manager  as 
to  the  execution  of  written  contracts  but  not 
limiting  his  power  as  to  parol  contracts,  held 
irrelevant.— Id. 

(D)   Contracts  and  Indebtedneaa. 

S  455  (Wash.)  A  lease  executed  by  a  corpora- 
tion's president  and  secretary  on  its  behalf,  but 
to  which  the  corporate  seal  was  not  attached, 
held  inadmissible  to  bind  the  corporation,  over 
a  plea  that  such  officers  had  no  authority  to  ex- 
ecute it,  in  the  absence  of  other  proof  of  au- 
thority, ratification,  or  estoppel.— Oldfield  v. 
Angeles  Brewing  &  Malting  Co.,  137  P.  469. 

(B)  Torta. 

5492  (Cal.App.)  Secretary  and  treasurer  of 
corporation  engaged  in  selling  automobiles  held 
to  have  no  authority  as  such  to  enter  an  auto- 
mobile in  a  race  in  its  name,  and,  where  he 
did  so  without  authority,  it  was  not  liable  to  a 
person  injured  by  such  automobile  while  watch- 
ing such  race. — .Tohnson  v.  Reliance  Automobile 
Co.,  137  P.  603. 

§495  (Or.)  A  corporation  guilty  of  fraud  is 
liable.— McFarland  v.  Carlsbad  Hot  Springs 
Sanitarium  Co.,  137  P.  209. 

(F)  Civil  Aetlona. 

§  521  (Cal.)  In.  an  action  on  an  account  stat- 
ed between  plaintiff's  assignor  and  defendant, 
findings  construed  and  held  to  mean  that  defend- 
ant's president  and  manager  were  without  au- 
thority to  state  an  account.— E.  W.  McLellan 
Co.  V.  East  San  Mateo  Land  Co.,  137  P.  1145. 

Vm.   INSOLVENCY  AND  RECEIVERS. 

§  542  (Idaho)  A  corporation  cannot  fraudu- 
lently dispose  of  its  property  to  the  injury  or 
damage  of  its  creditors. — Wilson  v.  Baker  Cloth- 
ing Co.,  137  P.  896. 

§  544  (Idaho)  The  rule  that  the  property  of  a 
corporation  is  a  trust  fund  for  the  i>ayment  of 
its  debts  merely  prohibits  distribution  of  its 
property  among  its  stockholders  or  application 
to  any  purpose  foreign  to  its  business  until  its 
debts  are  paid. — Wilson  v.  Baker  Clothing  Co., 
137  P.  896. 

An  insolvent  corporation  Is  not  prohibited 
from  preferring  certain  creditors  over  others  in 
the  due  course  of  business,  where  such  pref- 
erence is  not  collusively  or  fraudulently  made. 
—Id. 

i  559  (Idaho)  Except  so  far  as  the  control  of 
a  corporation  is  placed  in  the  hands  of  a  re- 
ceiver, its  officers  and  directors,  except  when 
enjoined,  continue  to  exercise  their  functions  as 
it  no  receiver  bad  been  appointed.  (Per  Stewart, 
J.)— Eowe  T.  Stevens,  137  P.  159. 

Xn.  FOREIGN   CORPORATIONS. 

§641  (Cal.App.)  A  statute  purporting  to  cur- 
tail the  privilege  of  foreign  corporations  should 
not  be  construed  to  extend  beyond  the  plain 
meaning  of  its  terms.— Winston  v.  Idaho  Hard- 
wood Co.,  137  P.  601. 
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i  642  (Okl.)  A  foreign  corporation  engaged  in 
interstate  commerce  may  sue  on  a  contract 
of  employment  entered  into  with  a  citizen  of 
Oklalioma,  tbougli  it  has  not  filed  a  copy  of  its 
articles  of  incorporation,  or  appointed  a  service 
agent  in  the  state  parauant  to  Kev.  Laws  1910, 
§f  1338,  1341,  the  appointment  of  an  agent  not 
constituting  doing  business  in  the  state. — Kibby 
y.  Cubie,  Heimann  &  Co.,  137  P.  362. 

i  65 1  (Idaho)  While  a  foreign  corporation 
which  lias  forfeited  its  right  to  do  business  in 
the  state  cannot  defend  in  an  action  against  it, 
it  may  still  have  a  legal  existence  elsewhere, 
and  is  not  dead  in  the  sense  of  a  domestic  cor- 
poration which  has  been  dissolved  or  expired. 
(Per  Ailshie,  O.  J.)— Eowe  v.  Stevens,  137  P. 
159. 

{ 656  (Or.)  A  foreign  corporation  which  has 
not  complied  with  the  requirements  of  L.  O. 
L.  {  6727,  has  no  right  to  t&lie  an  assignment 
of  a  lease  of  an  island  in  the  state  for  fishing 
purposes.— Johnson  v.  Seaboig,  137  P.  191. 

$661  (Cal.Aj>p.)  Though  a  foreign  corpora- 
tion fails  to  file  articles  of  incorporation  with 
the  Secretary  of  State,  in  accordance  with  Civ. 
.  Code,  g$  408,  400,  it  is  not  precluded  from  de- 
fending an  action  brought  against  it;  the  only 
punishment  being  under  section  410. — Winston 
v.  Idaho  Hardwood  Co.,  137  P.  601. 

In  view  of  Civ.  Code,  §§  408,  409,  405,  the 
failure  of  a  foreign  corporation  doing  business 
in  the  state  to  file  with  the  Secretary  of  State 
a  designation  of  a  process  agent  held,  in  spite 
of  section  406,  not  to  preclude  it  from  defend- 
ing actions. — Id. 

S  662  (Idaho)  The  mortgagee,  in  a  mortgage 
given  by  a  foreign  corporation  having  a  right 
to  do  business  in  the  state,  need  not,  before 
foreclosing  the  mortgage,  investigate  to  deter- 
mine whether  the  corporation  has  terminated 
its  existence  in  the  state  by  failing  to  comply 
with  the  law.  (Per  Ailshie,  C.  J.)— Bowe  v. 
Stevens,  137  P.  159. 

i  667H  (Idaho)  Where  the  directors  of  a  foi^ 
eign  corporation  have  appeared  to  defend  on 
its  behalf  and  upon  trial  discovered  that  the 
corporation,  having  forfeited  its  right  to  do 
business  in  the  state,  is  no  longer  entitled  to 
defend,  they  should  intervene  and  defend  the 
action  if  they  desire  to  prevent  the  appoint- 
ment of  a  trustee  to  make  such  defense.  (Per 
Ailshie,  C.  J.)— Rowe  v.  Stevens,  137  P.  159. 

S668  (CaLApp.)  Where  a  foreign  corporation 
wholly  fails  to  file  articles  of  incorporation 
with  the  Secretary  of  State,  in  accordance  with 
Civ.  Code,  <$  408,  409,  service  could  not  be  had 
against  it  by  serving  the  Secretary  of  State  in 
accordance  with  section  406.— Winston  v.  Ida- 
ho Hardwood  Co.,  137  P.  601. 

(672  (Okl.)  Where  defendant  in  a  suit  by  a 
foreign  corporation  answers  to  the  merits,  he 
admits  the  capacity  of  plaintiff  to  sue,  and 
where  defendant  filed  a  supplemental  answer 
alleging  that  plaintiff  had  not  complied  with 
the  Statutes  ot  Oklahoma,  a  demurrer  to  such 
supplemental  answer  was  properly  sustained. — 
Kibby  v.  Cnbie,  Heimann  &  (Jo.,  137  P.  352. 

{679  (Or.)  A  certificate  of  authority  issued 
under  L.  O.  I/.  {  6728,  to  a  foreign  corporation 
while  insolvent  and  its  assets  in  the  hands  of 
a  receiver,  does  not  give  validity  to  its  business 
acts.— Johnson  v.   Seaborg,  137  P.  191. 

i  684  (Idaho)  Under  Const,  art  5,  {  20,  and 
Bev.  Codes,  {  3830,  enacted  pursuant  thereto, 
the  district  court  has  jurisdiction  to  appoint  a 
receiver  or  trustee  to  defend  for  a  foreign  cor- 
poration which  has  forfeited  its  right  to  do  busi- 
ness in  the  state.  (Per  Stewart,  J.)— Bowe  t. 
Stevens.  137  P.  159. 

Rev.  Codes,  g  2787,  providing  that  unless  oth- 
er persons  are  appointed  by  the  court,  the  di- 
rectors or  managers  of  a  corporation  at  its 
dissolution  shall  have  power  to  settle  its  affairs 
as  trustees,  though  not  affected  by  Ex.  Sess. 
Laws  1912,  p.  13,  applies  only  to  the  right  to 
do  bnaincM  In  the  state,  and  not  to  the  right 


to  appoint  trustees  to  represent  a  defendant  for- 
eign corporation  which  has  forfeited  its  right 
to  do  business.     (Per  Stewart,  J.) — Id. 

Where  a  foreign  corporation  givea  a  mortgage 
and  then  forfeits  its  right  to  do  business  and 
on  foreclosure  against  it  without  knowing  of 
the  forfeiture  the  directors  employed  an  attor- 
ney_  who  appeared  in  the  salt,  the  court  had 
jurisdiction,  under  Ex.  Sess.  Idiws  1912,  p.  18, 
}  11,  and  Rev.  Codes,  |  4329,  subds.  5  and  6, 
to  appoint  a  trustee  to  defend  for  the  corpora- 
tion.— Id. 

CORPUS  DELICTI. 

See  Homicide,  |  228. 

CORRECTION. 

See  Taxation,  §{  468-497. 

COSTS. 

See  Criminal  Law,  J  260;  Mortgages,  f  581; 
Partition,  {  114;  Quieting  Title,  f  54;  Tax- 
ation, {  698; 

Vn.   Oir  APPEAI,  OR  ERROR.  AlTD 

OH  NEW  TRIAI.  OR  MOTIOX 

THEREFOR. 

f  221  (Wash.)  In  the  absence  of  statute  the 
clerk  of  this  court  did  not  err,  when,  in  tax- 
ing costs  on  appeal  to  the  Supreme  Court  of 
the  United  States,  he  disallowed  certain  items 
expended  in  the  preparation  of  that  appeal  and 
paid  without  the  intervention  of  this  court  or  of 
his  office.— Ettor  v.  City  of  Tacoma,  137  P.  820. 

COTENANCY. 

See  Tenancy  in  Common. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 


isters  of  Deeds,  8^7;  Schools  and  School  Dis- 
tricU,  §g  37,  39;  Taxation,  fj  276.  317,  446%; 
Waters  and  Water  Courses,  {  257. 

H.   GOVERNMENT  AND  OFFICERS. 

(O  Oonnty  Board. 

§58  (Idaho)  To  try  "anew"  within  Rev. 
Codes,  S  1953.  providing  that  on  appeal  from 
an  order  of  the  board  of  county  commissioners 
the  matter  must  be  heard  anew,  implies  that 
the  case  has  been  heard  before,  and  hence, 
where  no  issue  has  been  tried  before  the  board, 
there  is  no  issue  to  try  anew. — Gaiser  v.  Steele, 
137  P.  889. 

nr.  FiaoAii  managebcent.  pvbuo 

DEBT.  SECURITIES,  AND 
TAXATION. 

{  190  (Or.)  The  county  court  In  the  exerdse 
of  its  taxing  power  is  one  of  special  and  lim- 
ited jurisdictioo,  which  must  be  conferred  ei- 
ther in  direct  terms  or  by  necessary  implica- 
tion.—Obenchain  v.  Daggett,  137  P.  212. 

Under  L.  O.  L.  §  937,  subd.  1,  and  sections 
3662,  3663,  3675,  a  county  court  may  create 
by  taxation  a  special  fund  for  the  erection  of 
a  conrtboose,  though  the  general  fund  is  in 
debt  in  excess  of  uie  eonsututional  limit — Id. 

i  191  (Or.)  The  building  of  a  courthouse  is 
not  a  "county  purpose"  within  L.  O.  L.  |  3662, 
relating  to  raising  revenues  for  county  pur- 
poses.—Obenchain  V.  Daggett  137  P.  212. 

i  192  (Or.)  In  L.  O.  L.  {  937,  subd.  1,  giv- 
ing the  county  court  power  to  provide  for  the 
erection  of  courthouses,  the  term  "provide"  Im- 
plies power  to  raise  a  fund  for  the  purpose  by 
tazaUon.— Obenchain  t.   Daggett   137  P.  2^12. 
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COURTS. 

See  Appeal  and  Error,  §g  399,  515,  621,  724, 
748,  756,  757,  76C,  773,  1203;  Appearance,  §{ 
19,  22;  Charitieb,  ^31;  Clerks  of  Courts,  { 
37;  ConBtitutional  Law,  §  70;  Corporations, 
i  684;  Counties,  S  190;  Criminal  Law,  { 
1083;  Divorce,  §  62;  Garnishment,  §  135; 
Judges;  Justices  of  the  Peace;  Motions,  §  2; 
Municipal  Corporations,  §  633;  Pleading,  { 
406;  Quo  Warranto,  §  28;  Railroads,  §  9; 
Kemoval  of  Causes;  Trial,  §§  101,  194,  301- 
405;   Wills,  {  263. 

I.  NATTTRE,  EXTEITT,  AND  EXERCISE 
OF  JURISDICTION  IN   OENERAI^ 

i  I  (Kan.)  The  courts  possess  inherent  power 
to  prevent  any  abase  of  their  process. — Patter- 
son V.  Imperial  Window  Glass  Co.,  137  P.  955. 

S  12  (Nev.)  The  Legislature  may  permit  an 
action  by  nonresident  plaintiff  against  a  resi- 
dent defendant.^Iiedemaua  v,  Tiedemann,  137 
P.  824. 

S39  (Or.)  The  authority  of  a  court  to  hear 
a'  cause  depends  on  the  initial  pleading,  and 
not  on  the  facts.— Eagle  Cliff  Fishing  Co.  t. 
McGowan,  137  P.  766. 

n.  ESTABUSHICENT,    OROANIZA^ 

TION,  AND  PROCEDtTRE  IN 

OENERAX. 

(A)   Creation  and  Constitution,  and  Court 
OIBoera. 

§  58  (Mont.)  Under  Rev.  Codes,  »  2894, 3010, 
3026,  and  6302,  district  court  heii  to  have  no 
power  to  appoint  an  attendant,  fix  his  compen- 
sation, ana  require  payment  by  the  county, 
where  the  sheriff  was  ready  to  perform  the 
duties  of  bailiff ;  such  sections  not  invading  the 
inherent  powers  of  the  court,  as  they  merely 
declare  the  law  which  existed  when  the  Con- 
stitution was  adopted.— State  v.  Sullivan,  137  P. 
392. 

(D)  Ralea      of      ReelBlon,      Adjndloationa, 
Opialona,  and  Reeorda. 

g  89  (CaLApp.)  Where  a  writ  of  prohibition 
had  l>een  granted  in  a  previous  proceeding  in 
which  the  facts,  except  as  to  the  parties,  were 
identical  with  those  of  the  present  application, 
the  writ  will  be  granted  upon  the  authority  of 
that  decision.— Craycroft  v.  Superior  Court  in 
and  for  Kern  County,  137  P.  266. 

V.  COURTS  OF  PROBATE  JURISDIC- 
TION. 

g202  (Okl.)  Under  Bev.  Laws  1910,  $  1820, 
and  Laws  1907-08,  c.  27,  art.  1,  §  6,  an  ap- 
peal lies  to  the  district  court  from  the  county 
court  in  probate  matters. — In  re  Theimer,  137 
P.  358. 

VX.  COURTS  OF   APPEIiI<ATE  JURIS- 
DICTION. 

(A)   Oronnda    of    Jnrladlotlon    In    General. 

i  207  (Ariz.)  In  cases,  such  as  quo  warranto 
against  state  ofiBcers,  in  which  the  superior  and 
Supreme  Courts  have  concurrent  jurisdiction, 
the  Supreme  Court  will  decline  to  take  original 
jurisdiction  unless  the  complaint  shows  special 
reasons  why  it  should  do  so  and  the  complaint 
may  be  filed  only  on  leave  of  that  court.— State 
V.  Jones,  137  P.  544. 

§  207  (Cal.)  An  application  for  mandamus  to 
compel  directors  of  an  irrigation  district  to 
call  an  election  upon  the  question  of  an  as- 
sessment, involving  the  hearing  of  evidence  and 
a  determination  as  to  the  genuineness  of  681 
signatures  to  the  election  petition,  in  view  of 
the  time  required,  would  not  be  taken  up  where 
the  superior  court  or  some  other  court  had  con- 
current jurisdiction. — Imperial  Land  Co  v  Im- 
perial  Irr.  Dist,  137  P.  234.  '  * 


VIH.  CONCURRENT  AND  CONFI.ICT- 

INO  JURISDICTION,  AND 

COMXTT. 

(A)  Courts  of    Sane   State,   and  Transfer 

of  Canaea. 

_  J  472  (Ariz.)  Under  Const,  art   6,   88   4,   6, 

jurisdiction  of  Supreme  Court  in  habeas  corpus, 
quo  warranto,  and  mandamus  as  to  state  offi- 
cers held  not  exclusive  but  concurrent  with  the 
superior  courts.— State  v.  Jones,  137  P.  544. 

Under  Const,  art.  6,  §§  4,  6,  if  act  April  1, 
1913  (Laws  1913,  c.  37),  relative  to  actions  of 
quo  warranto,  was  intended  to  make  the  Su- 
preme Court's  jurisdiction,  where  it  has  juris- 
diction, exclusive,  it  is  invalid. — Id. 

f487  (Okl.)  Under  Sess.  Laws  1910,  c.  19, 
relating  to  the  county  court  in  Ellis  county,  and 
requiring  the  party  desiring  to  remove  a  cause 
to  give  notice,  where  the  opposite  party  is  pres- 
ent at  the  time  the  motion  for  removal  is  made 
and  participates  in  the  hearing  without  objec- 
tion based  on  want  of  notice,  he  waives  such  no- 
tice.—Raoh  V.  Morris,  137  P.  1174. 

(B)  State  Conrta  and  United  Statea  Conrta. 

J  493  (Or.)  Where  either  a  state  or  federal 
court  first  secures  jurisdiction  of  a  cause,  the 
other  cannot  interfere.— Eagle  Cliff  Fishing  Co. 
V.  McGowan,  137  P.  766. 

CREDIBILITY. 

See  Witnesses,  gf  345-414. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors; 
Fraudulent  Conveyances. 

CRIME  AGAINST  NATURE. 

See  Sodomy. 

CRIMINAL  LAW. 

See  Abortion;  Bail;  Burglary;  ETmbezzlement; 
Extradition;  Forgery;  Homicide;  Incest; 
Indictment  and  Information;  Intoxicating 
Liquors,  g  146;  Larceny;  Pardon;  Parent 
and  Child,  |  17;  Rape;   Sodomy. 

IV.  JURISDICTION. 

8  t04  (N.M.)  On  collateral  attack  jurisdiction 
to  render  a  judgment  in  a  criminal  case  will  be 
presumed,  though  the  record  is  silent  as  to  ju- 
risdictional facts.- Bx  parte  Oca,  137  P.  598. 

Vm.  PREI,IMINART  COMPLAINT,  AF- 
FIDAVIT, WARRANT,  EXAMI- 
NATION. COMMITMENT,  AND 
SUlOf  ART   TRIAL. 

8231  (Cal.App.)  Where  accused  appeared  be- 
fore the  magistrate  with  counsel,  the  magistrate 
was  not  required  to  advise  him  of  the  right  to 
aid  of  counsel  as  required  by  Pen.  Code,  g 
858;  section  860  providing  that  if  accused  ap- 
pear with  counsel,  the  magistrate  must  proceed 
to  examine  the  case.— People  v.  Stein,  137  P. 
271. 

Under  Pen.  Code,  8  ^58,  requiring  the  magis- 
trate to  "inform"  an  accused  of  the  charge 
against  him,  a  mere  statement  in  a  general  way 
by  the  magistrate  of  the  nature  of  the  charge 
is  sufficient. — Id. 

8  260  (N.M.)  Where  the  prosecuting  witness 
appeals  from  a  judgment  of  a  justice  of  the 
peace  under  Sess.  Laws  1907,  c.  61,  g  3,  taxing 
him  with  costs,  the  case  should  be  docketed  in 
the  district  court  in  the  name  of  the  state 
against  the  prosecuting  witness,  and  not  as 
originally  enUtled.— State  v.  Coats,  137  P.  597. 

Where  a  prosecuting  witness  appeals  to  the 
district  court,  pursuant  to  Comp.  Laws  1^7,  g 
3305,  from  a  judgment  of  a  justice  of  the  peace 
taxing  him  with  costs  pursuant  to  Sess.  Laws 
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1907,  c.  61,  {  3,  the  district  court  mnst,  under 
Comp.  Laws  1807,  {  3317,  try  the  question  de 
novo  as  to  whether  the  prosecution  was  insti- 
tuted maliciously  or  without  probable  cause, 
and  enter  its  own  independent  judgment  there- 
on.— Id. 

On  an  appeal  by  the  prosecuting  witness  from 
a  judgment  taxing  costs  against  him,  the  burden 
is  on  the  state  to  prove  that  the  prosecution 
was  instituted  maliciously  or  without  probable 
cause. — Id. 

IX.   AKBAIOHMEirT  AITO  FI<X:AS,  AKD 

NOIXE  PKOS£QTn  OH  DISOON- 

TINUAMGE. 

1273  (Ok1.Cr.App.)  In  a  murder  case,  the 
court  may.  without  the  county  attorney's  con- 
sent, dismiss  the  charge,  and  pei-mit  defendant 
to  plead  guilty  to  manslaughter  in  either  degree. 
—State  V.  McDonald,  137  P.  382. 

X.  EVIBENOE. 

(B)   Facta  la  Isane  and  Relerant  to  Isaacs, 
and  Rea  Geatn. 

$351  (Wash.)  The  attempt  of  a  party,  im- 
mediately following  the  commission  of  a  crime, 
to  leave  the  jurisdiction  is  competent  to  show  a 
guilty  knowledge,  and  is  received  as  a  qualified 
admission  of  guilt;  its  weight  being  for  the 
jury.— State  v.   Pettit,  137  P.  335. 

A  departure  from  the  place  of  a  crime,  in- 
duced by  fear  of  arrest,  is  a  flight,  and  an 
instruction  submitting  the  question  of  flight 
need  not  require  a  finding  of  escape  and  con- 
cealment for  the  purpose  of  avoiding  arrest. — Id. 

i  358  (Ariz.)  Where  the  date  of  the  arrest  of 
accused  was  a  contested  question  because  of  the 
defence  of  alibi,  the  admission  in  evidence  of 
the  warrant  under  which  accused  was  arrested, 
solely  to  prove  the  date,  was  not  erroneous. — 
Rain  v.  State,  137  P.  550. 

{361  (Okl.Cr.App.)  Where  a  witness  for  de- 
fendant testified  that  a  third  person  was  near 
the  place  where  the  stolen  horses  were  found 
to  B&ow  that  such  person  was  the  real  thief, 
the  state  was  propeny  permitted  to  show  why 
such  person  was  there.— Jones  v.  State,  137  P. 
121. 

8  364  (Wash.)  In  a  prosecution  for  larceny, 
evidence  that,  after  the  prosecuting  witness  had 
deposited  money  with  accused,  accused  made 
purchases  of  valuable  personal  property  is  ad- 
missible aa  part  of  the  res  gestce.— State  v.  Pet- 
tit,   137   P.  335. 

(O)   other  Oflenses,  and  Character  ot  Ae- 
oased. 

{369  (Cal.App.)  Proof  of  an  offense  distinct 
from  and  wholly  unconnected  with  the  particu- 
lar crime  charged  against  a  defendant  is  not 
admissible.— People  v.  King,  137  P.  1076. 

{  37 1  (Cal.App.)  Though  evidence  of  other  of- 
fenses is  admissible  to  show  guilty  intent,  in  a 
trial  for  embezzlement,  where  the  defenses  was 
that  the  money  received  by  defendant  had  been 
returned,  evidence  of  previous  misappropriations 
was  inadmissible.- People  y.  King,  137  P.  1076. 

(B)   Beat   and   Seeondary   and  Deosonatra- 
tl-ve  Bvldence. 

{404  (Ariz.)  On  a  trial  for  burglary,  the 
goods  stolen  at  the  time  of  the  burglary  are  ad- 
missible in  evidence  in  connection  with  the  tes- 
timony of  the  officers  and  of  the  prosecutor,  as 
showing  the  purpose  with  which  the  entry  was 
made,  whether  accused,  or  third  persons  jointly 
charged,  made  the  entry.- Rain  t.  State,  137  P. 
550. 

{404  (Cal.App.)  Where  some  of  the  articles 
in  evidence  were  identified  as  taken  from  tlie 
burglarized  store,  and  others  were  shown  to 
l>e  of  a  similar  make  to  those  in  the  store,  they 
were  sufficiently  identified  to  l>e  admissible.— 
People  T.  Wing,  137  P.  47. 


(P)  Admlaalona,    Deelaratlona,    and   Hear> 
aar. 

{  406  (Ariz.)  On  a  trial  for  rape  on  a  female 
under  the  age  of  17  years,  an  instrument  exe- 
cuted by  accused,  wherein  he  admitted  that  he 
was  the  father  of  the  unborn  child  of  prosecu- 
trix, held  admissible.— Lenord  v.  State^  137  P. 
412. 

{ 406  (Okl.Cr.App.)  In  a  prosecution  under 
the  liquor  law,  defendant's  verified  answers  in  a 
prior  civil  suit  against  him  (ot  the  price  of 
liquor  sold  him  containing  admissions  of  his 
purchases  were  admissible  to  show  that  he  waa 
engaged  in  the  business  of  selling  whisky. — 
Stitch  V.  State,  137  P.  887. 

{4i3  (OkLCrApp.)  Where  it  appears  that 
defendant  was  gone  from  home  for  several 
months,  it  was  not  competent  for  him  to  prove 
when  be  returned  or  any  statements  which  he 
may  have  made  relative  to  his  absence. — Jones 
T.  State,  137  P.  121. 

(O)  Acta    and    Deelaratlona    of   Oonaplra- 
tora   and  Codetendanta. 

{423  (OkLCr.App.)  Where  the  evidence  tends 
to  establish  a  conspiracy  to  steal  cattle  and 
horses,  conversations  with,  or  statements  to  or 
by,  persons  connected  with  the  conspiracy,  and 
during  its  continuance,  are  admissible  against 
any  coconspirator.-rJones  v.  State,  137  P.  121. 

1 423  (Wash.)  One  who  enters  into  a  con- 
spiracy to  commit  larceny  is  deemed  a  party 
to  every  act  done  by  the  others  in  the  further- 
ance of  the  common  design,  whether  before  or 
after  the  property  is  actually  asported. — State 
V.  Pettit,  137  P.  335. 

(R)  DoonmentaiTT     Bvldenee    and     Exclv 
alon  of  Parol  Evidence  Therebr. 

{  438  (Cal.)  Photographs  of  the  body  of  de- 
ceased showing  the  entrance  smd  exit  of  the 
bullet  by  which  he  was  killed  were  admissible. 
—People  V.  Iiee  Nam  Chin,  137  P.  917. 

(J)  Teatlntonjr  of   Areompllcea  and   Code- 
fendRBta. 

{ 507  (Ariz.)  A  witness  held  not  an  accom- 
plice.—Rain  V.  State,  137  P.- 550. 

{510^  (Ariz.)  The  testimony  of  the  mother 
of  a  third  person,  jointly  charged  with  defend- 
ant with  crime,  that  after  defendant  was  re- 
leased from  jail  he  requested  her  to  tell  her 
son  to  say  that  defendant  was  not  present  was 
admissible  to  corroborate  the  testimony  of  the 
son,  testifying  for  the  state.— Rain  v.  State,  137 
P.  550. 

{511  (Okl.Cr.App.)  To  authorize  a  convic- 
tion, the  evidence  need  not  corroborate  the  tes- 
timony of  an  accomplice  beyond  a  reasonable 
doubt  but  need  merely  tend  to  connect  defend- 
ant with  the  crime.— Jones  v.  State,  137  P.  121. 

ilnatloa 


(I<) 


BTldenee  at  Prellmtnnry  Eza 
or  at   Former  Trial. 


{547  (Cal.App.)  A  transcript  of  the  testi- 
mony of  a  Chinese  witness,  taken  at  the  cor- 
oner s  inquest,  is  inadmissible  as  hearsay,  un- 
less the  interpreter  or  some  other  witness  fa- 
miliar with  the  language,  who  heard  the  testi- 
mony, testified  as  to  the  accuracy  of  the  tran- 
script—People V.  Ong  Git,  137  P.  283. 

(M)  ITelKht  and  Safltelener. 

{  556  (Nev.)  State  held  not  bound  by  explana- 
tions given  by  defendants  at  the  time  of  their 
arrest  for  burglary,  though  they  were  proved 
by  the  state  and  their  weight  was  for  the  jury. 
—State  V.  Patchen,  137  P.  406. 

8  572  (CaLApp.)  A  finding  against  accused's 
claim  of  alibi  held  warranted  by  the  evidence.— 
People  V.  Kawasaki,  137  P.  287. 

XZL  TKIAIu 

(B)  Conrae  and  Condaet  ot  Trial  In  Gen- 
eral. 

{659  (Cal.App.)  It  is  not  nound  for  the  ex- 
clusion of  one  whom  the  daenae  claimed  had 
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been  coaching  and  tampering  with  witnesses, 
that  he  was  guil^  of  improper  conduct  at  the 
preliminary  examination  before  a  magistrate. — 
People  V.  Onfr  Git,  137  P.  283. 

Bare  assertion  that  the  presence  of  one  whom 
accused  desired  excluded  had  intimidated  wit- 
nesses and  would  cause  them  to  falsely  testify, 
if  allowed  to  remain  in  court,  is  not  sufficient 
to  make  the  refusal  of  an  order  of  exclosion 
error.— Id. 

(C)   Reception  of  E-rideaee. 

S665  (CaLApp.)  While  Code  Civ.  Proc.  % 
2043,  providing  for  patting  witnesses  under  the 
rule,  strictly  applies  only  to  a  witness  of  the 
party  adverse  to  the  one  making  the  request,  it 
may  be  liberally  construed  so  as  to  apply  to  a 
hostile  witness  who  in  good  faith  has  been  sub- 
pcenaed.— People  v.  Ong  Git,  137  P.  283. 

It  is  not  an  abuse  of  discretion  to  refuse  to 
put  a  witness  under  the  rule  where  he  had  ap- 
parently been  subpoenaed  by  accused  only  to 
bring  him  within  the  scope  of  the  exclusion 
rule. — ^Id. 

{665  (Okl.Cr.App.)  Where  the  order  exclud- 
ing witnesses  is  willfully  violated,  it  is  within 
the  discretion  of  the  court  to  exclude  the  testi- 
mony of  such  witnesses. — Eilgore  v.  State,  137 
P.  364. 

J  670  (Cal.App.)  The  exclusion  of  apparently 
immaterial  evidence  which  was  admissible  only 
on  the  question  of  alibi  is  proper  where  it  was 
not  stated  for  what  purpose  the  accused  desired 
to  elicit  tiie  evidence. — People  v.  Kawasaki,  137 
P.  287. 

1 678  (CaLApp.)  Where  a  single  act  of  inter- 
s»)urse  is  charged  and  a  series  is  proven  in  a 
prosecution  for  rape,  the  prosecution  must  make 
an  election. — People  v.  Mancuso,  137  P.  278. 

1 680  (Ariz.)  The  order  in  which  evidence 
may  be  received  is  in  the  discretion  of  the  trial 
court.— Rain  v.  Stete,  137  P.  550. 

§683  (Idaho)  Where  defendant  admitted  the 
cutting  which  be  claimed  was  in  self-defense, 
evidence  relative  to  the  particular  knife  with 
which  the  cutting  was  done,  being  immaterial, 
was  properly  excluded  when  offered  on  rebuttal. 
—State  V.  Grigg,  137  P.  371. 

(D)   Objections  to  Bvldence,  Motions  to 
Strike  Ont>  and  Bxceptlonii. 

§696  (Ariz.)  Where,  after  the  admission  in 
evidence  of  an  instrument  executed  by  accused 
on  a  trial  for  rape,  he  offered  evidence  that  the 
instrument  was  signed  under  duress,  but  made 
no  motion  to  exclude  it  on  that  ground,  the 
evidence  bore  only  on  the  weight  the  jury  would 
give  to  the  instrument  as  evidence. — ^Lenord  v. 
State,  137  P.  412. 

§  698  (Cal.App.)  Where  accused's  counsel,  be- 
ing surprised  by  a  witness,  did  not  examine  him 
as  to  statements  made  out  of  court,  accused  is 
boundj  the  state  having  been  allowed  without 
objection  to  cross-question  the  witness  as  to 
such  statements,  by  the  witness'  answers.—' 
People  v.  Kawasaki,  137  P.  287. 

(B)  Arammenta  nnd  Condnet  of  Connacl. 

8  699  (Okl.Cr.App.)  An  attorney's  practice  of 
making  dilatory  pleas,  and  objections,  and  ex- 
ceptions, without  reference  to  substantial  mer- 
its, should  not  be  tolerated. — Price  v.  State,  137 
P.  738. 

§703  (Cal.)  Where  counsel  for  defendant  ex- 
amined a  witness  as  to  his  acquaintance  with 
defendant,  the  misconduct  of  the  prosecutor  in 
cross-examining  the  witness  as  to  whether  de- 
fendant had  left  a  certain  place  because  his 
saloon  license  was  taken  away  did  not  require 
reversal.— People  v.  Allen,  137  P.  1148. 

§713  (Wash.)  Argument  of  the  prosecutor 
held  not  necessarily  erroneous. — State  v.  Jaku- 
bowski,  137  P.  448. 


§720  (CaLApp.)  The  fact  that  certain  evi- 
dence was  developed  on  cross-examination  of  the 
people's  witnesses  did  not  preclude  the  district 
attorney  from  commenting  thereon  in  argu- 
ment, if  such  comments  were  otherwise  proper. 
—People  V.  Guaragna,  137  P.  279. 

§  722  (CaLApp.)  A  statement  by  the  district 
attorney  in  argument  that,  if  there  was  ever  a 
case  in  which  there  was  shown  an  abandoned 
and  malignant  heart  by  one  charged  with  mur- 
der, it  was  this  case  was  proper,  where  the  evi- 
dence showed  that  accused  deliberately  shot  in- 
to a  crowd  while  partially  intoxicated. — People 
r.  Stein,  137  P.  271. 

§730  (Cal.App.)  Improper  argument  by  the 
prosecutor,  to  the  effect  that  he  could  not  go 
fully  into  defendant's  story  of  the  case  because 
of  his  very  meager  direct  examination,  is  ren- 
dered harmless,  where  the  jury  were  admonished 
to  disregard  it.— People  v.  Mancuso,  137  P.  278. 

§  730  (Cal.App.)  Where  the  court  directed  ac- 
cused's counsel  to  note  and  assign  as  misconduct 
any  remark  which  they  deemed  objectionable 
at  the  close  of  the  argument,  and  then  gave  an 
instruction  which  cured  the  errors,  the  change 
in  the  ordinary  practice  was  not  error. — People 
v.  Ong  Git.  137-  P.  283. 

Where  the  court  charged  that  arguments  of 
counsel  were  of  no  value  except  as  they  were 
based  on  testimony,  and  that  any  outside  mat- 
ters brought  into  the  case  by  counsel  should 
have  no  bearing,  erroneous  argument  by  the 
prosecutor  not  based  on  evidence  was  cured.— Id. 

(F)  Pro-vtnee   of  Conrt  and  Jarr  In   Qen- 

eral. 

§732  (Ariz.)  Pen.  Code  1901,  §  921,  subd. 
6,  relating  to  instructions,  held  not  in  conflict 
with  Const,  art.  6,  §  12,  providing  that  judges 
shall  not  charge  on  matters  of  fact.— Lenord  v. 
State,  137  P.  412. 

§  757  (Wyo.)  An  instruction  with  reference 
to  the  weight  to  be  given  by  the  jury  to  testi- 
mony of  certain  detectives  who  had  testified  for 
the  state  held  erroneous  as  interfering  with  the 
jury's  right  to  weigh  the  evidence. — Murdica  v. 
State,  137  P.  574. 

§§  763,  764  (OkLCr.App.)  An  instruction  that 
under  stated  circumstances  "the  requirements 
of  the  law  as  to  the  sufficiency  of  circumstan- 
tial evidence  will  be  satisfied"  held  error  as  in- 
vading the  jury's  province.— Harris  v.  State, 
137  P.  365. 

(G)  Necesaitr,   ReqnlHltes,  and  Snffleiencr 

of  Instractlona. 

§773  (Cal.App.)  An  instruction  that  the  de- 
fense of  insanity  should  be  carefully  examined, 
"lest  an  ingenious  counterfeit  of  the  malady 
furnish  protection  to  the  guilty,"  though  subject 
to  criticism  is  not  reversible  error. — People  v. 
Stein,  137  P.  271. 

§778  (OkLCr.App.)  An  instruction  that,  if 
the  jury  find  that  accused  did  not  sell  or  assist 
in  the  sale  of  certain  liquor,  to  acquit  was  er- 
roneous as  substantially  instructing  against  the 
presumption  of  innocence  until  guilt  has  been  es- 
tablished beyond  a  reasonable  doubt — Remillard 
v.  State,  137  P.  370. 

§  780  (Ariz.)  An  instruction  that  a  conviction 
oannot  be  had  on  the  testimony  of  an  accom- 
plice, unless  corroborated  by  other  evidence 
which  in  itself  tends  to  connect  him  with  the 
offense,  etc.,  held  to  properly  charge  on  corrob- 
orative evidence. — Rain  v.  State,  1.37  P.  550. 

Under  Pen.  Code  1901,  §  038,  providing  that  a 
conviction  cannot  be  had  on  the  testimony  of 
an  accomplice  unless  corroborated,  an  instruc- 
tion on  corroborative  testimony  held  properly 
refused. — ^Id. 

§784  (Okl.Cr.App.)  It  is  error  to  Instruct 
upon  the  chain  and  link  theory  with  respect 
to  circumstantial  evidence. — Harris  v.  State, 
137  P.  365. 
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{  789  (pkI.Cr.App.)  An  ingtruction  deflnisK  a 
reasonable  doubt,  held  erroneous,  though  in  the 
language  of  Rev.  Laws  1910,  §  5876;  such 
statute  being  violative  of  Constitution,  Bill  of 
Bights,  if  5,  6,  as  depriving  defendant  of  the 

S resumption  of  innocence,  and  shifting  the  bur- 
en  of  proof  to  defendant. — Harris  v.  State,  137 
P.  365. 

S  7981/2  (Cal.App.)  Under  Penal  Code,  i  190, 
it  was  Uoproper  to  submit  a  form  of  verdict 
designating  the  particnlar  prison  in  which  ac- 
cused should  be  Incarcerated. — People  v.  Stein, 
137  P.  271. 

§  800  (Okl.Cr.App.)  An  instruction  that  it 
^tas  essential  that  tne  testimony  of  an  accom- 
plice be  corroborated  by  evidence  tending  "to 
connect  the  defendant  with  the  commission  of 
the  crime  charged  against  him"  held  not  er- 
roneous for  failure  to  define  the  words  quoted. 
—Jones  y.  State,  137  P.  121. 

§  807  (CaLApp.)  An  instruction  to  view  with 
care  the  testimony  of  those  testifying  to  de- 
fendant's identity  was  properly  refused,  being 
argumentative.— People  v.  Kawasaki,  137  P.  287. 

1 81 1  (Cal.App.)  An  instruction  to  view  with 
care  the  testimony  of  those  testifying  to  de- 
fendant's identity  was  properly  refused  as  di- 
recting special  attention  to  one  particular  fea- 
ture of  the  testimony. — People  t.  Kawasaki,  137 
P.  287. 

i  822  (Ariz.)  The  Instructions  must  be  consid- 
ered as  a  whole  in  determining  their  correctness, 
and,  when  so  construed,  if  the  law  applicable 
to  the  facts  is  correctly  stated,  an  error  in  an 
instruction  standing  alone  is  not  ground  for 
reversal. — Lenord  v.  State,  187  P.  412. 

§  822  (Cal.)  An  instruction  on  flight  consider- 
ed as  a  whole  held  not  fatally  defective  in  that 
it  did  not  require  the  jury,  before  considering 
the  evidence  of  flight,  to  find  that  defendant 
knew  that  deceased  had  been  killed,  and  that 
he  was  charged  with  the  killing  at  the  time  he 
fled.— People  v.  Lee  Nam  Chin,  137  P.  917. 

§  823  (Ariz.)  An  instruction  on  corroboratiTe 
testimony  of  accomplices,  held  not  objectionable 
as  taking  from  the  jury  the  question  of  reason- 
able doubt  on  all  the  evidence  but  that  of  the 
accomplices,  in  view  of  other  instructions.— 
Rain  v.  State,  137  P.  650. 

(H)  Reqneata   tor   Inatniotlona. 

1 825  (Ariz.)  Where  the  trial  court  declares  in 
its  instructions  the  general  principles  of  law 
which  must  be  applied  by  the  jury  in  reaching 
a  verdict,  accused,  if  dissatisfied,  must  request 
others.— Lenord  v.  State,  137  P.  412. 

S  829.  The   refusal   of    requested   instructions 
covered  by  the  charge  given  is  not  error. 
-(Ariz.)  Rain  v.  State,  137  P.  550; 

(Cal.  App.)  People  v.  One  Git,  137  P.  283; 

(Wash.)  State  v.  Pettit,  137  P.  335. 

§829  (Ariz.)  The  refusal  of  a  requested 
charge  on  corroborative  testimony  held  not  er- 
roneous, in  view  of  a  charge  given. — Rain  t. 
State,  137  P.  660. 

{829  (CalApPk)  Requested  instructions  were 
properly  refused,  the  subject-matter  of  which 
was  fully  covered  by  instructions  given.— People 
V.  Guaragna,  137  P.  279. 

S  829  (CaLApp.)  Where  the  conrt  fully  charg- 
ed on  the  defense  of  alibi,  the  refusal  of  a  re^ 
quested  instruction  adding  nothing  to  the  one 
given  was  proper. — People  v.  Kawasaki,  137  P. 
287. 

In  view  of  instructions  given,  held,  that  the 
refusal  of  a  special  instruction  cautioning  the 
jury  against  evidence  of  identity  was  proper. 
-Id. 

1 830  (Ariz.)  Under  Civ.  Code  1901,  par. 
1409,  and  Pen.  Code  1901,  t  955,  reUting  to 
the  giving  or  refusal  of  instructions,  the  court 
may  refuse  an  instruction  containing  both  in- 
correct and  correct  propositions  of  law. — Rain 
V.  State,  137  P.  550. 

{ 834  (Nev.)  Modification  of  instruction  by 
drawing  line  through   certain   words,   leaving 


them  Btm  leglUe,  was  not  error,  wlien  tbe  in- 
struction, without  such  modification,  would  have 
been  correct.— State  t.  Patcben,  137  P.  406. 

The  practice  of  modi^inx  instmctiona  hy 
striking  out  portions  thereof  in  such  manner 
as  to  leave  the  words  stricken  out  legible  should 
not  be  followed. — Id. 

(J)  CaatodTt    Condaet,    and    D«llbcratl«a« 
of  Jvry. 

{  855  (Ariz.)  A  verdict  will  not  be  set  aside 

because  the  janitor  and  his  assistanta  entered 
the  jury  room  to  replenish  the  supply  of  ice 
water  during  the  jury's  deliberations,  and  con- 
versed with  them,  in  the  absence  of  evidence  of 
dishonesty  and  corruption  influencing  the  ver- 
dict.—Rain  V.  State,  137  P.  550. 

{858  (Idaho)  Under  Rev.  Codes,  {  7902,  the 
jury  may  take  with  them  to  the  jury  room  the 
written  instructions,  but  are  not  obliged  to  do 
so.— State  v.  Grigg,  137  P.  37L 

(L)  "Wmt-rtT  aad  Correction  of  Irresvlarl- 
tlea  and  ESrrors. 

!  90 1  (Ariz.)  The  error,  if  any,  in  overruling 
a  motion  for  acquittal,  made  at  the  close  of 
the  state's  case,  is  waived  by  accused  proceed- 
ing with  the  trial  and  introducing  evidence 
which,  if  curing  defects  or  omissions  in  the 
states  case,  must  be  considered  in  determining 
his  guilt— Rain  v.  State,  137  P.  550. 

Zm.  MOTZOHS  FOR  NEW  TBIAI.  AHD 
IN  ARREST. 

(938  (Cal.App.)  Applications  for  new  trial 
for  newly  discovered  evidence  are  addressed  to 
the  discretion  of  the  trial  court. — People  v. 
Kawasaki,  137  P.  287. 

{938  (Idaho)  Denial  of  new  trial  on  the 
ground  of  newly  discovered  evidence  held  not 
error,  where  most  of  such  evidence  was  merely 
cumulative  and  impeaching,  and  much  imma- 
terial, and  no  effort  was  made  to  produce  it  at 
the  triaL— State  v.  Grigg,  137  P.  371. 

{ 942  (Cal.App.)  Newly  discovered  evidence 
which  tends  only  to  impeach  the  testimony  of 
witnesses  for  the  prosecution  does  not  require 
the  grant  of  a  new  trial. — People  v.  Ong  Git, 
137  P.  283. 

{959  (Cal.App.)  There  was  no  abuse  of  dis- 
cretion in  denying  accused's  fourth  application 
for  a  continuance  of  a  motion  for  new  trial, 
where  the  last  applications  carried  .the  case  up 
to  within  one  day  of  the  time  on  which,  under 
Pen.  Code,  §  1191,  the  court  must  pronounce 
judgment  after  verdict,  and  accused  had  rea- 
sonable opportunity  to  prepare  for  the  hearing. 
—People  v.  Wing,  187  P.  47. 

XIV.  XDDOBIENT,  SENTENCE,   AND 
FINAI.   COMMITBCENT. 

(980  (Okl.Cr.App.)  Where  accused  pleads 
guilty,  the  conrt  need  not  submit  the  qnestion 
of  punishment  to  thejnry  unless  accused  so  de- 
mands.— State  T.  McDonald,  137  P.  362. 

{991  (N.M.)  A  sentence  is  legal,  though  ex- 
cessive, so  far  as  within  the  provisions  of  the 
law  and  tbe  court's  jurisdiction,  and  is  void 
only  as  to  the  excess  where  such  excess  is  sep- 
arable.—Bx  parte  Cica,  137  P.  598. 

{1001  (N.M.)  Prior  to  Sess.  Laws  1809,  c. 
32,  §  1,  district  courts  were  without  power  to 
stay  the  execution  of  judgments  in  criminal 
cases  or  to  withhold  commitmenta;  and  an 
order  that  the  commitment  should  not  issue  so 
long  as  defendant  absented  himself  from  tbe 
territory  of  New  Mexico  was  void. — ^Ex  parte 
Lujan,  137  P.  587. 

Where  a  duly  sentenced  defendant  is  permitted 
to  remain  at  large  under  a  void  order  staying 
commitment,  he  may  be  compelled  to  serve  his 
sentence,  even  though  a  longer  period  of  time 
than  that  for  which  he  was  sentenced  has 
elapsed  since  impositi<«  of  the  sentence. — ^Id. 
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XV.  APPEAI.  Ain>  ERROB,  ANJt 
CEBTIOBABI. 

<A)  Form    of    Remedy,    Jnrladlotion,    and 
RlKht  of  Review. 

S  1023  (CaLApp.)  No  appeal  lies  from  a  mo- 
tion in  arrest  of  judgment  or  from  a  verdict  or 
order  suspending  judgment  and  placing  accused 
on  probation.— People  v.  Hartman,  137  P.  611. 

Under  Pen.  Code,  §§  1237,  1239,  1247,  an  ap- 
peal lies  from  an  order  denying  a  motion  of 
accused  for  a  new  trial  before  judgment — Id. 

(B)  PreaentatiOB  and  Reservation  tn  liovr- 

er  Conrt  of  Grounds  of  Revievr. 

I  1035  (CaLApp.)  Accused  cannot  complain 
that  the  court  ordered  one  of  his  witnesses  in- 
to custody  on  a  pending  misdemeanor  charge 
in  the  presence  of  the  jury,  thereby  discredit- 
ing such  witness,  where  accused  did  not  call 
him  as  a  witness  or  assign  the  court's  action 
as  misconduct— People  t.   Wing,  137  P.  48. 

{  1036  (Cal.App.)  Where  a  specific  act  was  al- 
leged in  the  information,  and  proof  of  that  act 
and  a  great  many  others  was  made  without  ob- 
jection, accused,  who  made  no  complaint  that 
he  was  in  doubt  as  to  which  act  was  relied-  on, 
cannot  object  on  appeal  that  the  state  made 
no  election.— People  v.  Mancuso,  137  P.  278. 

1 1037  (Cal.App.)  To  review  improper  argu- 
ment by  the  district  attorney,  an  objection  must 
have  been  talcen  thereto  in  the  trial  court. — 
People  V.  Stein,  337  P.  271. 

I  1037  (Cal.App.)  Improper  argument  cannot 
be  talcen  advantage  of,  where  the  trial  court 
was  not  requested  to  instruct  the  jury  to  dis- 
regard it— People  V.  Mancuso,  137  P.  278. 

(C)  Proeeedlngo    for    Trnnafer    of    Cause, 

and  BSecf   Tbereof. 

S  1077  (Okl.Cr.App.)  Refusal  to  require  the 
court  stenographer  to  extend  the  testimony 
without  expense  to  accused  held  not  erroneous, 
though  appellant  filed  a  pauper's  affidavit,  where 
it  appeared  that  counsel  employed  by  defend- 
ant at  his  own  expense  represented  him  at 
the  trial,  and  no  reason  was  shown  why  such 
attorney  could  not  prepare  a  sufficient  case- 
made  without  the  court  stenographer's  as- 
sistance.— Harris  v.  State.  137  P.  365. 

I  1081  (Okl.Cr.App.)  Under  Kev.  Laws  1910, 
S  6997,  construed  with  section  5992  relative  to 
notice  of  appeal,  an  appeal  will  not  be  dis- 
missed because  a  summons  in  error  was  not 
served  or  waived,  where  the  notices  required 
by  the  statute  were  served  on  the  county  at- 
torney and  the  clerli  gf  the  trial  court. — State 
v.  McDonald,  137  P.  362. 

Failure  to  serve  notices  of  appeal  by  Rev. 
St  1910,  f  5992,  may  be  cured  by  a  service  of 
summons  in  error  upon  the  Attorney  General, 
or  by  securing  a  waiver  thereof. — Id. 

S  1083  (OkLCr.App.)  An  appeal  from  a  con- 
viction  terminates  the  jurisdiction  of  the  trial 
court  to  make  any  order  or  render  any  judg- 
ment except  as  directed  by  the  Criminal  Court 
of  Appals.— Reed  v.  State,  137  P.  369. 

(D)  Reeord  and  Proceedlncs  Not  la  Rec- 

ord. 

i  1088  (Wash.)  Where  the  record  did  not  con- 
tam  alleged  objectionable  argument  by  the  pros- 
ecntor  but  merely  set  out  an  exception  by  ac- 
cused, which  was  allowed,  the  certification  of 
the  record  by  the  trial  judge  merely  showed  that 
the  exception  had  been  made  and  does  not  es- 
tablish the  objectionable  nature  of  the  argu- 
ment—State 9.  Jakubowski,  137  P.  44a 

The  recital  of  matters  occurring  in  the  pre- 
sence of  the  Court  In  the  affidavit  submitted  on 
motion  for  a  new  trial  is  an  insufficient  preser- 
vation of  the  record  for  the  purpose  of  review- 
ing the  error. — Id. 

f  I  MO  (CaLApp.)  Where  the  record  wholly 
fails  to  show  alleged  prejudicial  remarks  during 
argument  or  any  objection  thereto  at  the  time  or 


any  request  for  instruction  to  disregard  it,  an 
assignment  of  error  in  failing  to  instruct  the 
jury  thereon  will  not  be  considered.— People  v. 
Horvath,  137  P.  1068. 

S  1122  (Okl.Cr.App.)  Accused  should  cause 
enough  of  the  evidence  to  be  Incorporated  in 
the  record  to  show  that  he  was  injured  by  in- 
structions.- Harris  v.  State,  137  P.  365. 

(B]   AsslKnment  of  Errors  and  Briefs. 

§1130  (CaLApp.)  To  have  reviewed  rulings 
on  instructions,  appellant  must  point  out  the 
particular  rulings  relied  on,  the  appellate 
court  not  being  required  to  search  the  rocord 
for  prejudicial  error. — People  v.  Stein,  137  P. 
271. 

S  1130  (CaLApp.)  Where  appellant's  brief 
does  not  disclose  a  particular  point  concerning 
some  18  rulings  on  evidence  assigned  as  error 
bat  merely  refers  to  the  pages  and  folios  of 
the  transcript  where  the  rulings  and  objections 
are  found,  the  appellate  court  will  not  review 
such  alleged  error.— People  v.  Gnaragna,  137  P. 
279. 

SII30(OkL  Or.  App.)  Typewritten  briefs 
should  be  legible,  and  upon  paper  of  standard 
weight.— Price  v.  State,  137  P.  736. 

(F)   Dismissal,    Hearlny,    and    Reltearlns. 

S  1133  (Okl.Cr.App.)  The  ground  relied  on  by 
accused  in  a  petition  for  rehearing  must  be 
definitely  set  forth.— Jones  v.  State,  137  P.  121. 

(O)    Review. 

$1134  (Ariz.)  The  refusal  of  the  trial  court 
to  grant  a  certificate  of  probable  cause  for  ap- 
peal raises  no  Question  on  appeal. — Lenord  v. 
State,  137  P.  412. 

{1144  (CalApp.)  Where  the  court  admon- 
ished the  jury  to  disregard  improper  argument 
it  will  be  presumed  that  the  instruction  was 
followed.— People  v.  Ong  Git,  137  P.  283. 

i  1144  (OkLCr.App.)  Unless  it  otherwise  ap- 
pears from  the  record,  it  will  be  presumed  that 
the  errors  comi>lained  of  did  not  involve  the 
trial  court's  jurisdiction  or  deprive  accused  of 
a  substantial  right— Jones  v.  State,  137  P.  121. 

§  1153  (Ariz.)  Discretion  of  trial  court  as  to 
the  order  in  which  evidence  may  be  received  will 
not  be  reviewed  except  in  case  of  abuse.— Rain 
V.  State,  137  P.  550. 

I  1 1 56  (Cal.App.)  Applications  for  new  trial 
for  newly  discovered  evidence  being  addressed 
to  the  discretion  of  the  trial  court,  it  will  be 
presumed  that  such  discretion  was  properly  ex- 
ercised.— People  V.  Kawasaki,  137  P.  287. 

{  1 1 58  (Cal.App.)  The  granting  of  a  new  tri- 
al will  not  be  disturbed  where  the  evidence  as 
to  accused's  guilt  was  conflicting.— People  v. 
Ostrander,  187  P.  619. 

{1159  (Ariz.)  The  jury  are  the  sole  Judges 
of  the  credibility  of  the  witnesses  and  the 
weight  of  the  evidence,  and  a  verdict  sustained 
by  evidence  will  not  be  disturbed  on  appeal. — 
Raio  V.  State,  137  P.  550. 

{1159  (Okl.Cr.App.)  Where  there  is  a  direct 
contradiction  between  the  testimony  of  com- 
plaining witness  and  that  of  defendant,  the  ver- 
dict will  be  sustained.— Remillard  v.  State,  137 
P.  370. 

{1159  (OU.Gr.App.)  A  verdict  of  guilty, 
when  supported  by  testimony  of  the  prosecuting 
witness,  will  ordinarily  be  sustained,  though 
such  testimony  is  contradicted  by  accused. — 
Jones  V.  State,  1S7  P.  740. 

I  1 159  (Wash.)  Where  the  evidence  was  suf- 
ficient to  go  to  the  jury,  a  conviction  cannot  be 
reversed  because  of  a  sharp  conflict  in  evi- 
dence.—State  V.  Jakubowski,  137  P.  448. 

§  1163  (Idaho)  That  the  court  inadvertently 
marked  an  instruction  "guilty"  instead  of  "giv- 
en" held  not  ground  for  reveisal,  where  it  did 
not  appear  that  the  jury  saw  the  instruction. 
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or  tliat  defendant  was  prejudiced  by  the  mJa- 
take.— State  v.  Gngg,  137  P.  371. 

{1163  (Okl.Cr.App.)  Where  the  testimooy  ia 
not  incorporated  in  the  record,  erroneous  in- 
structions wUI  not  be  ground  for  reversal,  if, 
under  any  conceivable  state  of  facts,  the  ac- 
cused could  not  have  been  injured  tnereby. — 
Harris  v.  State,  137  P.  365. 

8  1 1 66  (Cal.App.)  Failure  of  the  magistrate  to 
inform  accused  of  the  charge  against  him  under 
Pen.  Code,  }  858,  was  not  reversible  if,  because 
accused  knew  the  nature  of  the  charge  and  al- 
ready had  counsel,  he  was  not  injured  thereby  so 
that  there  was  no  miscarriage  of  justice,  as 
contemplated  by  Const  art  6,  |  4^  to  author- 
ise reversal.— People  v.  Stein,  137  P.  271. 

{1169  (Cal.App.)  In  a  prosecution  for  embez- 
zlement, where  the  only  disputed  fact  was  as  to 
whether  the  money  admitted  to  have  been  re- 
ceived by  defendant  bad  been  returned,  the 
erroneous  admission  of  evidence  as  to  previous 
misappropriations  by  defendant  was  reversible 
error.— People  v.  King,  137  P.  1076. 

{  ir69  (OkI.Cr.App.)  Error  in  admitting heai^ 
say  evidence  is  harmless  where  the  same  facts 
are  shown  by  direct  testimony. — Jones  v.  State, 
137  P.  121. 

(  1 1701/2  (Ariz.)  Where  a  prosecution  for  rape 
was  instituted  by  one  interested  on  behalf  of 
accused,  and  prosecutrix  admitted  that  she  had 
requested  ana  been  refused  money  from  ac- 
cused, the  sustaining  of  an  objection  to  her 
cross-examination  as  to  threats  against  accused 
if  he  did  not  pay  her  a  specified  sum  held  not 
prejudicial. — t^nord  v.  State,  137  P.  412. 

{  1 170'/2  (Cal.)  Where  defendant  on  direct  ex- 
amination stated  that  he  had  been  in  the  saloon 
business,  but  had  sold  the  saloon,  cross-examina- 
tion as  to  whether  when  he  left  he  and  his  bar- 
tender were  not  charged  with  beating  a  man  up 
in  the  saloon  held  harmless,  in  view  of  the 
court's  prompt  instruction  to  disregard  the  ques- 
tion.—People  V.  Allen,  137  P.  1148. 

{1171  (CaLApp.)  Where  accused  testified  on 
cross-examination  that  he  had  been  convicted 
of  a  felony,  a  statement  in  argument  by  the 
district  attorney  that  accused  was  in  the  habit 
of  planning  burglaries  was  not  prejudicial. — 
People  V.  Wing,  137  P.  48. 

{1171  (Cal.App.)  In  a  criminal  prosecution, 
improper  argument  by  the  district  attorney  that 
accused  had  served  a  term  of  imprisonment  is 
harmless,  where  a  statement  to  the  same  effect 
had  inadvertently  crept  into  the  case  before  the 
argument.— People  v.  Mancuso,  137  P.  278. 

{1172  (Ariz.)  Where,  on  a  trial  for  rape,  the 
evidence  fixed  the  age  of  prosecutrix  as  under 
17  years,  an  instruction  that,  if  the  jury  were 
convinced  that  she  was  17  ;^ear8  old  or  more, 
the  verdict  must  be  not  guilty  was  not  prej- 
udicial, 88  placing  on  accused  the  burden  of 
establishing  her  age  at  17  or  over  before  ac- 
quittal.—Lenord  V.  State,  137  P.  412. 

{1172  (CaLApp.)  The  submission  of  a  form 
of  verdict  to  the  JU17,  which  contained  the  name 
of  a  particular  penitentiary,  was  not  reversible 
error.— People  v.  Stein,  137  P.  271. 

{1(72  (Okl.Cr.App.)  Instructions  upon  the 
weight  of  the  evidence  held  harmless  where  the 
evidence  of  guilt  was  conclusive.— Harris  v. 
State,  137  P.  365. 

{1174  (Ariz.)  That  a  juror  unaccompanied  by 
a  bailiff  was  permitted,  without  leave  of  court, 
to  separate  from  the  jury,  after  their  retire- 
ment, is  not  ground  for  new  trial,  unless  prej- 
udice to  accused  resulted  therefrom,  or  the  evi- 
dence reasonably  warrants  the  inference  of 
prejudice.— Rain  v.  State,  137  P.  650. 

(H)  DeteriBlii«tlon  and  Disposition  of 
Oanse. 

{1183  (Okl.Cr.App.)  The  power  to  reduce  a 
sentence  cannot  be  exercised  arbitrarily  by  the 
appellate  court  but  can  be  exercised  to  prevent 
injustice.— Jones  v.  State,  137  P.  121. 


11 1 84  (OU.Cr.App.)  Under  Ber.  Laws  1910, 
{  6003,  the  Griininal  Court  of  Appeals  can 
modify  any  judgment  bv  reducing  the  sentence. 
— Kilgore  v.  Stote,  137  P.  364. 

{1186  (Okl.Cr.App.)  Under  Rev.  Iawb  1810, 
{  6006,  providing  tnat  a  judgment  shall  not  be 
set  aside  for  harmless  errors,  a  conviction  will 
not  be  reversed  upon  techjiical  objections. — 
Jones  V.  State,  137  P.  121. 

A  "technicality"  within  Eev.  Laws  1910,  | 
6005,  providing  that  a  conviction  will  not  be 
reversed  for  technicalities,  is  a  proposition  of 
law  which  in  the  abstract  u  correct,  out  it  does 
not  involve  the  jurisdiction  of  the  court  or  \tt 
substantial   rights   of  the  defendant — Id. 

{1192  (Okl.Cr.App.)  After  a  case  has  been 
affirmed  by  the  Criminal  Court  of  Appeals  and 
remanded,  the  trial  court  cannot  set  aside  a 
judgment,  but  must  enforce  it  pursuant  to  the 
mandate.— Eeed  v.  SUte,  137  P.  369. 

XVH.  FUmSHMEKT    ANI)    PREVEH- 
TIOK  OF  OBZME. 

{  1208  (OkLCr.App.)  Where  the  evidence 
showed  not  only  that  defendant  was  guilty  of 
larceny,  but  that  he  induced  two  young  men 
to  join  him  in  the  crime  and  manufactured  an 
alibi,  a  sentence  imposing  the  maximum  pen- 
alty was  not  excessive.— Jones  v.  State,  137  P. 
I2L 

CROPS. 

See  Damages,  I  40;    IJandlord  and  Tenant,  i 

CROSS-EXAMINATION. 

See  Witnesses,  {{  268-288. 

CROSSINGS. 

See  BaUroads,  ({  827-361. 

CRUELTY. 

See  Divorce,  {  27. 

CUSTOMS  AND  USAGES. 

(  12  (Or.)  In  proving  a  cnstom  it  is  necessary 
to  show  that  it  was  known  to  the  parties  con- 
tracting with  reference  thereto  or  was  of  such 
general  acceptance  that  knowledge  is  neces- 
sarily implied.— Barnard  &  Bunker  v.  Houaer, 
137  P.  227. 

{  1 5  (Or.)  Custom  is  used  only  as  a  means  of 
interpretation  of  a  contract— Barnard  &  Bunk- 
er V.  Houser,  137  P.  227. 

{  16  (Or.)  Custom  cannot  be  used  to  import 
new  terms  into  a  contract— Barnard  &  Bunker 
V.  Houser,  137  P.  227. 

{  1 7  (Or.)  Custom  cannot  be  relied  on  to  show 
an  agreement  to  furnish  a  certificate  that  barley 
sold  is  of  a  certain  quality,  in  contradiction  of 
contract  making  payment  and  delivery  depend- 
ent covenants.— Barnard  &  Bunker  t.  Houser, 
137  P.  227. 

DAMAGES. 

See  Appeal  and  Error,  {{  204,  231,  1002,  1004, 
1052,  1195;  Assignments,  {  121;  Carriers,  { 
319;  Death,  g{  95,  99;  Eminent  Domain,  {{ 
128,  146,  2()4,  205 ;  Fraud,  {  59;  Municipal 
Corporations,  J{  386,  751;  Physicians  and 
Surgeons,  §{  15,  18;  Replevin,  {  76:  Sales,  { 
384;  Telegraphs  and  Telephones,  {  67;  Trial, 
{  244;  Trover  and  Conversion,  {  44;  Usury, 
{  102. 

m.  OROITND8  AND  SITBJECTS  OF 
COMPENSATOBT  DAMAGES. 

(A)   Direct     or     Remote,     Continsrent,     or 
Prospective,  Consequences  or  Ijosaes. 

f  18  (CaU  Where  in  view  of  Civ.  Code,  f 
19,  plaintiff  had  notice  of  facts  which  would 
put  him  on  inquiry  as  to  the  probable  cost  be- 
fore he  let  the  contract  for  the  re|>air  of  a 
building,  the  error  of  the  architects  in  nnder^ 
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estimating  the  cost  of  constrnction  was  not  tlie 
proximate  cause  of  liis  injury  because  of  the 
increased  cost.— Benenato  v.  McDougall,  137 
P.  a 

1 40  (Okl.)  In  an  action  for  breach  of  a  con- 
tract to  furnish  supplies  for  the  malting  of  a 
crop,  loss  of  profits  or  damage  to  the  crop  is 
recoverable  when  within  the  contemplation  of 
the  parties,  and  flowing  proximately  from  the 
breach. — First  State  Bank  of  Mannsville  t. 
Howell,  137  P.  657 ;   Same  t.  Lawson,  Id.  661. 

i  40  (Wash.)  Where  defendant  breached  a 
partnership  contract  to  engage  in  the  far  busi- 
ness, and  there  was  no  established  business  by 
which  the  profits  could  be  measured,  plaintiff 
cannot  recover  for  prospective  profits;  tile  mat- 
ter being  one  of  speculation.— Webster  v.  Beao, 
137  P.  1013 

{45  (Wash.)  Where  defendant  breached  a 
contract  to  engage  in  the  fur  trade,  plaintiff  is 
entitled  to  recover  such  losses  as  he  actually 
sustained  in  the  way  of  expenses  in  performing 
bis  part  of  the  agreement,  and  for  the  loss  of 
time  while  so  engaged.— Webster  t.  Beau,  137 
P.  1013. 

IV.  JUQTJIDATED   DAMAGES   AND 
FENAIiTIZiS. 

§  78  rN.M.)  A  stipulation  in  a  contract  for 
the  excnange  of  property  that  the  contract  was 
deposited  in  escrow,  together  with  the  note  of 
each  party,  "as  evidence  of  good  faith  and  as 
a  forfeit,"  held  to  be  a  penalty.— Keinath,  Schus- 
ter &  Hudson  V.  Reed,  137  P.  841. 

The  word  "forfeit,"  in  its  ordinarv  use  in 
cases,  is  synonymous  with  "mulct,"  fine,"  or 
"penalty."— Id. 

§  78  (Wash.)  A  contract  for  the  planting  and 
care  of  an  orchard,  providing  for  payment  by 
defendant  of  $60  for  each  acre  remaining  un- 
planted  at  the  close  of  the  planting  season  of 
1912,  held  a  provision  for  a  penal^,  and  not 
for  liquidated  damages.— Sledge  v.  Arcadia  Or- 
chards Co.,  137  P.  1051. 

§  8 1  (Wash.)  A  contract  for  the  conveyance  of 
land  which  provided  for  the  assignment  to  the 
vendor  of  the  purchaser's  rights  in  other  lands 
as  security  and  also  for  forfeiture  held  to  be  in 
the  nature  of  a  penalty  and  not  liquidated  dam- 
ages.- MiUer  v.  Moulton,  137  P.  491. 

vn.  utabeqttatx:  ans  excessive 

DAMAGES. 

I  130  (Wash.)  An  award  of  $3,000  in  favor 
of  an  injured  switchman,  whose  leg  was  broken, 
held  not  excessive. — Altier  v.  Hainaworth,  137 
P.  345. 

S  132  (Wash.)  A  verdict  for  |3,000  is  not  so 
excessive  as  to  warrant  redaction;  plaintiff's 
wrist  having  been  broken  and  the  bones  thereof 
crushed,  and  his  shoulder  'badly  injured,  and 
there  being  evidence  that  the  injury  to  the 
wrist  will  be  permanent— Schwartz  v.  Northern 
Pac.  Ry.  Co.,  137  P.  317. 

i  132  (Wash.)  A  verdict  of  $4,500  for  a  severe 
sprain  in  a  servant's  left  ankle  and  a  breaking 
down  of  the  instep,  causing  what  is  ordinarily 
known  as  flat  foot,  at  times  swelling  so  as  to 
prevent  work  at  hard  labor,  held  excessive,  so 
as  to  require  a  reduction  to  $2,500. — ^Magnuson 
V.  MacAdam,  137  P.  485. 

f  132  (Wash.)  Ad  award  of  $18,000  in  favor 
of  a  miner  capable  of  earning  $4  per  day  and 
his  board  and  lodging,  and  who  was  only  20 
years  old  at  the  time  of  the  injury,  was  not 
excessive,  where  he  was  verj  severely  crushed 
and  injured. — Johanaen  v.  Pioneer  Mining  Co., 
137  P.  1019, 

VIH.   FliEADING,  EVZDENGE,   AHD 

ASSESSMENT. 

(B)   Bvldenoe. 

{  188  (OU.)  Where  plaintiff  testified  in  an 
action  for  the  killing  of  one  cow  and  inJQring 


another,  that  one  cow  was  worth  $75  to  him, 
and  there  was  evidence  that  the  animal  killed 
was  a  first-class  Jersey  cow,  fresh  and  in  good 
order,  and  that  the  animal  injured  was  a  half- 
sister,  held,  that  there  was  sufficient  proof  of 
the  market  value  of  the  cattle.— Bt  Loois  S.  F. 
Ry.  Co.  T.  Smith,  187  P.  714. 

DAMS. 

See  Water*  and  Water  Courses,  |  83. 

DEATH. 

See  Electricity,  IS  16,  19;  Municipal  Corpora- 
tions, f  857;  Pleading,  S  236;  Street  lUil- 
roads,  i  114;  Trial,  §f  68,  263;   Wills,  {  523. 

n.  ACTIONS  FOR  CAUSING  DEATH. 
(A)  Rirlit  of  Action  and  Defenaen. 

SB  (Kan.)  Code  Civ.  Proc.  {  419  ((3en.  St. 
1909,  §  6014),  authorizing  recovery  for  wrong- 
ful death,  does  not  confer  a  right  of  action  for 
an  injury  inflicted  in  another  state.— Metrakos 
V.  Kansas  City,  M.  &  O.  Ry.  Co.,  137  P.  953. 

§  1 1  (Okl.)  St.  1893,  i  4313  (Rev.  Laws  1910, 
§  5281),  authorizing  recovery  for  wrongful 
death,  confers  upon  the  iieneficiary  thereof  a 
property  right  in  the  pecuniary  value  to  him  of 
the  decedent's  life,  and  ^ives  him  a  new  cause 
of  action  for  the  pecuniary  loss  which  he  has 
sustained  from  such  death.--City  of  Shawnee  v. 
Cheek,  137  P.  724. 

§23  (Okl.)  In  an  action  for  the  death  of  a 
9  year  old  boy  from  falling  into  a  pit  maintain- 
ed in  a  dangerous  condition  by  tne  defendant 
citj;,  the  character  of  the  decedent's  trespass  is 
a  circumstance  to  be  considered  in  ascertaining 
whether  he  was  guilty  of  contributory  negli- 
gence.—City  of  Shawnee  v.  Check,  137  P.  724. 

i  29  (Okl.)  A  cause  of  action  arising  under 
St.  1893,  §  4313  (Rev.  Laws  1910,  §  5281),  for 
wrongful  death,  will  survive  the  death  of  the 
beneficiary  named  therein,  and  may  be  revived 
and  prosecuted  by  his  administratrix.— City  of 
Shawnee  v.  Check,  137  P.  724. 

§  3 1  (Kan.)  A  special  administrator,  appoint- 
ed in  another  state  where  the  deceased  left 
property,  held  not  entitled  to  sue  under  Code 
Civ.  Proc  8  419  (Gen.  St.  1909,  §  6014),  to 
recover  for  the  next  of  kin  damages  for  the 
death  of  deceased  whose  residence  and  death 
were  in  the  state. — Metrakos  v.  Kansas  (Dity,  M. 
&  O.  Ry.  Co.,  137  P.  953. 

An  administrator  appointed  in  another  state 
may  sue  to  recover  under  Code  Civ.  Proc.  §  419, 
(Gen.  St.  1909,  §  6014),  for  the  death  in  Kan- 
sas of  a  resident  of  such  other  state. — Id. 

An  administrator  appointed  in  another  state 
cannot  proceed  under  Code  Civ.  Proc.  $  419, 
(Gen.  St  1909,  |  6014),  authorizing  recovery 
for  wrongful  deau  where  the  law  of  his  state 
prohibits  him  from  maintaining  an  action  there. 
— Id. 

The  widow  of  a  nonresident  whose  death  oc- 
curred in  Kansas  may  recover  as  such  widow 
under  Code  Civ.  Proc.  §  419  (Gen.  St.  1909,  | 
6014)  authorizing  recovery  for  wrongful  death, 
though  not  entitled  to  recover  as  administratrix. 
—Id. 

Alien  parents  may  recover  under  Code  Civ. 
Proc.  S  419  (Gen.  St.  1909,  S  6014),  authorizing 
recovery  for  wrongful  death,  for  the  death  in 
Kansas  of  a  minor  son. — Id. 

§31  (Kan.)  No  recovery  can  be  had  by  a 
parent  for  the  death  of  a  child  except  in  virtue 
of  the  statute.— Siegrist  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.,  137  P.  975. 

S  3 1  (Okl.)  An  action  for  the  wrongful  death 
of  a  husband  may  be  maintained  by  the  surviv- 
ing wife  for  the  benefit  of  herself  and  minor 
children,  under  Rev.  Laws  1910,  §  5281,  where 
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there  has  been  bo  administTation  of  decedent's 
estate.— Big  Jack  Mining  Co.  t.  Parkinson,  187 
P.  918. 

OB)  DaauiveSf   FarfeltnFe,    or    Fine. 

{95  (Okl.)  The  measure  of  damages  for  the 
wrongful  death  of  the  husband  and  father  was 
the  pecuniary  loss  suffered  by  the  widow  and 
minor  children  by  being  deprived  of  his  care 
and  support,  as  determined  by  his  a^,  physical 
condition,  occupation,  earning  capacity,  and  the 
use  made  by  him  of  his  earnings.— Big  Jack 
Mining  Co.  v.  Parkinson,  137  P.  678. 

{99  (Okl.)  A  recovery  of  $15,000  for  death 
of  an  employ^  who  had  earned  as  much  as  $160 
a  mcHith  and  was  30  years  old,  sober  and 
healthy,  and  who  left  a  wife  and  snull  child, 
held  not  excessive  in  view  of  Const,  art  23, 
§  7  (Williams'  §  356),  providing  that  the  dam- 
ages for  wrongful  death  shall  not  be  subject  to 
any  statutory  limitation.— St.  Louis  &  S.  F. 
B.  Ca  T.  Long,  137  P.  1166. 

(F)   Trial,  Jadsineat,  and  Revtefr. 

I  104  (Kan.)  In  an  action  against  an  electric 
railway  company  for  the  death  of  a  pedestrian, 
it  was  error  to  instruct  that,  because  of  the  in- 
stinot  of  Belf-preservation,  a  presumption  must 
be  indulged  that  decedent  waa  ndng  due  care 
and  did  not  intend  to  commit  suicide,  without 
referring  to  testimony  on  the  snbject  and  telling 
the  jury  when  such  presumption  would  cease  to 
operate. — Jonea  v.  Joplin  &  P.  By.  Co.,  137  P. 

DEBTOR  AND  CREDITOR. 

See  Asaignmeata  for  Benefit  of  GreditoiK 


See  Fraud. 


DECEIT. 
DECURATION. 


See  Pleading. 

DECLARATIONS. 

See  Criminal  Law,  {  413;    Evidence,   H  201, 
295. 

DEDICATION. 

See  Limitation  of  Actions,  |  11. 

X.   NAT1TRE  AND   REQUISITES. 

{  15  (Wash.)  The  dedication  of  a  strip  of 
land  for  a  public  alley  is  a  question  of  inten- 
tion.—Humphrey  V.  Krutz,  137  P.  806. 

I  18  (Wash.)  Where  an  owner  so  fences  his 
property  as  to  leave  a  passageway  connecting 
two  public  streets,  which  passage  is  continuous- 
ly used  by  people  having  business  with  thp  abut- 
ting owners  for  more  than  10  years,  and  sub- 
seciuently  he  sells  all  the  abutting  property,  re- 
taining legal  title  to  the  strip,  such  strip  becomes 
a  public  alley  by  parol  dedication  to  the  public, 
where  the  use  is  with  the  legal  owner's  consent. 
—Humphrey  v.  Krutz,  137  P.  806. 

g  19  (Colo.)  Where  recorded  plat  showed 
boundary  of  lots  as  excluding  street,  accom- 
panying statement,  reciting  that  the  measure- 
ments of  the  lots  were  from  the  center  of  the 
street,  held  not  in  conflict  therewith,  but,  if 
it  was,  the  map  controlled,  and  the  lots  did  not 
include  any  part  of  the  street. — McDonald  t. 
Kummer,  137  P.  51. 

Where  owner  of  tract  divided  it  into  lots  and 
filed  a  plat  showing  their  boundaries  as  exclud- 
ing the  street,  purchaser  of  west  half  of  lot 
on  the  east  side  of  the  street  held  entitled  to 
one-half  the  length  of  the  lot,  excluding  the 
street,  notwithstanding  his  contingent  right  of 
reversion  upon  vacation  of  the  street  under 
Mills'  Ann.  Stat  1912,  S  7221.— Id. 

{31  (Cal.App.)  The  mere  laying  out  of  lots, 
and  the  making  of  a  map  showing  streets,  does 
not  deprive  the  owner  of  the  right  to  use  the 


property  nntil  the  dedication  la  accepted. — ^Da- 
vidow  V.  Griswold,  137  P.  619. 

{  39  (Calj^Lpp.)  Where  the  owner  of  land,  aft- 
er platting  streets  and  public  parks,  sold  lota 
to  purchasers,  who  relied  on  the  dedication  as 
shown  by  the  plat,  neither  the  owner  nor  his 
grantees  could  thereafter  claim  tliat  there  waa 
no  valid  dedication  to  the  public.— Davidow  t. 
Griswold,  137  P.  619. 

139  (Wash.)  That  the  owners  of  the  legal 
title  to  a  strip  of  land  dedicated  for  use  aa  a 
public  alley  paid  certain  taxes  and  assessments 
thereon  did  not  estop  either  the  city  or  the 
abutting  owners  to  assert  its  public  diaracter, 
—Humphrey  v.  Krutz,  137  P.  806. 

{43  (Wash.)  Whei«  the  dedication  rests  in. 
parol,  it  is  provable  by  parol  testimony. — Hum- 
phrey T.  KrutB,  137  P.  906. 

DEEDS. 

See  Boondariea,  {  20;   Cancellation  of  Inatru- 
ments;  Champerty  and  Maintenance,  {  7;  Els- 


crows;  Fstoppel.  I  15;  Fraudulent  Convey- 
ancea;  Indians,  {16;  Infanta,  {{26-31;  Lar- 
ceny, {  6;  Loat  Instruments,  {  2;  Mines  and 


Minerals,  {  65;  Mortgages:  Partition,  {  109; 
Pleading,  {{  8,  34;  Public  Lands,  (  121;  Qui- 
eting Title,  {  44;  Beformation  of  Instruments, 
I  43;  Bei^tera  of  Deeds;  Taxation,  {{  742, 
788,  810. 

X.  BEQinSITES  AKS  VAUDITT. 
(D)  Deliverr. 

{  60  (CaLApp.)  Under  CSv.  Code,  {  1066,  die 
delivery  of  a  deed  to  the  grantee,  with  the  intent 
that  it  should  convey  title  only  npon  the  event 
that  the  grantor  should  not  sanrive  an  opera- 
tion, was  absolute  and  final. — Fisher  t.  Fuher, 
137  P.  1004. 

{61  (Cal.)  The  absolute  delivery  of  a  deed  in 
escrow  to  be  delivered  to  the  grantee  upon  the 

C tutor's  death  is  valid  and  will  pass  title. — 
ng  V.  Byan,  137  P.  29. 

An  owner  of  land  delivering  a  deed  in  esorow 
to  hold  until  19l0,  then  to  return  it  to  her,  if 
living,  if  not  to  deliver  it  to  grantees,  she  re- 
tained snch  control  that  the  delivery  was  in- 
effectual to  pass  title,  notwithstanding  her- 
death  prior  to  1910.— Id. 

(■)  ValldltT. 

{70  (Wash.)  A  deed  held  obtained  by  the 
fraud  of  the  grantee  justifying  setting  it  aride. 
— ChUberg  v.  Boyd,  137  P.  48rf. 

m.   OONSTBirCTIOH  AMD  OFERA- 
TIOH. 

(B)  Propertr  OoBvered. 

{112  (Colo.)  Deed,  referring  to  plat  or  map 
will  he  construed  in  connection  therewith, 
though  other  means  of  identifying  the  property 
not  in  conflict  with  the  map  may  be  xesorted  to. 
—McDonald  v.  Kummer,  137  P.  51. 

(D)   Bxceptlons  and  Reserratlona. 

{141  (Kan.)  A  clause  of  a  deed  conveying  a 
farm  from  parents  to  their  son,  inserted  immedi- 
ately after  the  description  and  stipulating  that 
such  conveyance  was  made  upon  the  express 
condition  that  the  grantors  should  each  have  an 
estate  for  life  in  the  lands  held  effectual  to  re- 
serve a  life  estate.— Scott  v.  Scott.  137  P.  971. 

nr.  PLEADING  AND  EVIDENCE. 

{  194  (Cal.App.)  There  is  a  presumption  that 
a  deed  found  in  the  hands  of  the  grantee  was 
rightfully  delivered.— Fisher  v.  Fisher,  137  P. 
1094. 

DEFAULT. 

See  Judgment,  {{  106-158. 

DELAY. 

See  Carriers,  {  106 ;  Contracts,  (  294. 
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DELEGATION  OF  POWER. 

See  Railroads,  {  9. 

DELIVERY. 

See  Deeds,  »  60,  61,  104;  Pleading,  H  8*  84; 
Sales,  i  SL 

DEMAND. 

See  Appeal  and  Error,  |  1001;  Limitation  of 
Actions,  §  6& 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  {  404. 

DEMURRER. 

See  Pleadins,  H  192-214. 

DENIALS. 

See  Pleading,  H  122,  382. 

DE  NOVO. 

See  Appeal  and  Error,  §  1009 ;  Jostices  of  the 
Peace,  ff  171,  174. 

DEPOSITARIES. 

See  Municipal  Conrarations,  g  880. 

DEPOSITS. 

See  Banks  and  Banking:,  H  80,  126-162. 

DESCENT  AND  DISTRIBUTION. 

See  Execntors  and  Administrators ;  Fraudulent 
Conveyances,  S  221;  Taxation,  gg  869,  895; 
Wills. 

DESCRIPTION. 

See  Bonndaries,  g  20;  Parties,  g  71;  Partition, 
i  95 ;    WiUs,  gg  523.  535,  577. 

DESERTION. 

See  Divorce,  U  37,  147. 


See  Wills. 


DEVISES. 
DISCHARGE 


See  Guaranty,  I  53;  Principal  and  Snrety,  {g 
108-123. 

DISCOVERED  PERIL 

See  Negligence,  g  83. 

DISCOVERY. 

n.   umDEK  STATUTORY  FROVI- 
8IOKS. 

(A)  iBterroKatorlea    and    KxanlBattan    of 
Partlea  ana  of   Other   Peraona. 

g  29  (Okl.)  Where  an  order  committing  a 
witness  to  prison  does  not  specify  the'  cause  of 
arrest  or  commitment,  and  does  not  state  the 
question  for  refusal  to  answer  which  the  wit- 
ness has  been  ordered  committed,  which  state- 
ments are  required  by  Bev.  Laws  1910,  g  5001, 
be  will  be  discharged  on  habeas  corpus.— Ex 
parte  Waugh,  137  P.  105. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  gg  460,  974,  978;  Crim- 
inal Law,  gg  665,  680,  959,  1153,  1156 ;  Di- 
vorce, gg  235,  240;  insane  Persons,  §  34; 
Justices  of  the  Peace,  g  174;  New  Trial,  gg 
104,  105:  Pleading,  |S  236,  245,259;  Trial,  §g 
59,  68,  349,  350 ;  Vendor  and  Purchaser,  I 
114. 


DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  gg  78.  334,  425,  430,  756, 
781,  786,  796.  837;  Certiorari,  |  70;  Crim- 
inal liaw,  gg  273,  1081;  Justices  of  the 
Pence,  gg  159.  167;  Municipal  Corporations, 
{697;    NegUgence,  (  136;    Replevin,  g  89; 

•  Trial,  {  165. 

DISQUALIFICATION. 

See  Judges,  gg  39-61. 

DISSOLUTION. 

See  Attachment,  g  239. 

DISTRIBUTION. 

See  Mortgages,  g  667. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  States,  {  6& 

DIVORCE. 

See  Insurance,  gg  793,  797,  817;  Parent  and 
ChUd,  g  17. 

n.   GROUlfDS. 

J  27  (Okl.)  Unjustifiable  conduct  so  grievous- 
ly wounding  the  wife's  feelings,  or  so  utterly 
destroying  her  peace  of  mind  as  to  seriously  im- 
pair her  health,  constitutes  extreme  cruelty 
within  Rev.  Laws  1910,  |  4962,  Comp.  Laws 
1909,  g  6172,  though  no  physical  violence  is  in- 
flicted or  threatened.— Hildebrand  v.  Hildebrand, 
137  P.  711. 

False  and  groundless  charges  of  adultery 
made  by  a  husband  against  his  wife  Acid  to 
constitute  extreme  cruelty  within  the  divorce 
statute  (Rev.  Laws  1910,  I  4962,  Comp.  Laws 
1909,  g  6172).— Id. 

g  37  (Cal.)  Under  Civ.  Code,  I  101,  providing 
that  a  consent  to  a  separation  is  revocable,  a 
wife  alleging  desertion  must  show  that  she  in 
good  faith  after  separation  by  mutual  consent 
sought  a  reconciliation  and  restoration  and 
that  the  husband  refused. — Borden  v.  Borden, 
137  P.  27. 

XV.   JURISDICTION.    FROCEESINOS. 
AND   RELIEF. 

(A)  Jarlsdlctlon,  Venue,  and  Umttntlona. 

g  62  (Nev.)  It  is  competent  to  permit  a  resi- 
dent plaintiff  to  maintain  an  action  for  divorce 
in  the  county  where  the  defendant  may  be 
found.— Tiedemann  v.  Tiedcmann.  137  P.  824. 

Under  Rev.  Laws,  g  5838.  the  district  court 
of  the  county  in  which  personal  service  is  had 
on  the  defendant  has  jurisdiction  in  view  of 
St.  1861,  c.  103,  tit  3,  g  28,  to  dispose  of  an 
action  of  divorce  by  a  plaintiff  who  had  not  re- 
sided the  length  of  time  required  by  statute,  to 
give  the  court  jurisdiction  regardless  of  defend- 
ant's residence. — Id. 

(D)  BlTldenoe. 

g  127  (Cal.)  In  an  action  for  divorce  on  the 
ground  of  desertion,  a  finding  that  there  was  no 
desertion  held  warranted  in  view  of  Civ.  Code,  g 
130.  requiring  corroboration.— Borden  v.  Borden, 
137  P.  27. 

g  130  (Wash.)  Where  both  husband  and  wife 
seek  a  divorce  for  cruelty,  but  neither  produces 
evidence  sufficient  to  sustain  the  charge,  a  di- 
vorce cannot  be  granted.— Ellis  v.  Ellis,  137  P. 
453. 

g  133  (Cal.)  Separation  by  consent  within 
Civ.  C^de,  g  99,  declaring  such  separation  is  not 
desertion,  may  be  implied  from  circumstances. — 
Borden  v.  Borden,  137  P.  27. 
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(B)  Dtomlaaal.  Trial  or  Heartitff,  and  Tivw 
Trial. 

i  147  (CSaL)  The  court  In  a  auit  for  divorce  on 

the  ground  of  desertion  must  determine  whether 
there  was  an  absence  of  consent  to  living  apart, 
essential  to  constitute  desertion  justifying  a  di- 
vorce.—Borden  V.  Borden,  137  P.  27. 

(F)  JaAarment  or  Decree. 

S  169  (Kan.)  Complete  dissolution  of  the  mar- 
riage relation  immediately  follows  the  rendi- 
tion of  a  divorce  decree. — Johnson  v.  Grand 
Lodge  A.  O.  U.  W.  of  Kansas,  137  P.  1190. 

(O)  Appeal. 

S  184  (Oal.App.)  Findings  on  conflicting  evi- 
dence will  not  be  reversed,  where  there  is  some 
evidence  to  support  them. — Toung  v.  Toung,  137 
P.  1065. 

V.  ALIMOinr,  AXXiOWAlfOZiS,   AlTD 
DISPOSITION   Of   FROPEBTT. 

{235  (Okl.)  Where  a  divorce  is  granted  to 
the  wife  for  the  husband's  fault,  alimony  is  to  be 
allowed  in  the  court's  discretion.— Hildebrand 
V.  Hildebrand,  137  P.  711. 

{  240  (Okl.)  An  allowance,  aa  alimony  to  the 
wife,  of  property  worth  approximately  $10,(X)0. 
mainly  the  homestead,  where  the  remainder  of 
the  husband's  estate,  exclusive  of  life  insurance 
policies,  was  between  $7,500  and  $8,000,  and 
the  wife  was  given  the  custody  of  three  minor 
children,  held  not  an  abuse  of  discretion.— Hil- 
debrand V.  Hildebrand,  137  P.  711. 

yi.   CDSTODT   AND   STTPPORT  OF 
CHIU>REN. 

1 308  (GaLApp.)  A  divorce  decree  awarding 
the  custody  oi  a  minor  child  to  the  wife  con- 
strued and  held  to  coniaiu  no  provision  requir- 
ing the  husband  to  contribute  to  its  support- 
People  V.  Hartman,  137  P.  611. 

Vn.  OPERA-nOK  AND  EFFECT  OF 

DIVORCE,  AND  BIGHTS  OF 

DIVORCED  FEBSONS. 

1 32 1 '/a  (Wash.)  Where  a  husband  assigned 
a  contract  to  purchase  land  to  his  aunt  and  the 
land  was  subsequently  conveyed  to  her,  and  his 
wife,  having  obtained  a  divorce  granting  all  the 
husband's  property  to  her,  sued  to  recover  the 
same,  she  was  entitled  on  proof  of  fraud  to  re- 
cover the  part  of  the  land  retained  by  the  aunt 
and  the  value  of  that  conveyed  to  an  innocent 
purchaser.— Hay  v.  Boggs,  137  P.  474. 

§  323  (Wash.)  A  default  decree  of  divorce 
against  a  nonresident  wife  on  service  by  pub- 
lication held  not  conclusive  on  the  husband's 
liability  to  support  a  minor  child  of  the  mar- 
riage, where  the  child  was  not  within  the  ju- 
risdiction, and  was  not  mentioned  in  the  com- 
plaint, though  Rem.  &  Hal.  Code,  §  989,  gives 
the  court  jurisdiction  to  determine  the  custody 
and  support  of  the  child. — Schoennauer  v. 
Bchoennauer,  137  P.  325. 

The  natural  duty  of  a  father  imposes  upon 
him  the  legal  obligation  of  supporting  his  mijaor 
children,  and  he  cannot  escape  such  duty  by 
obtaining  a  decree  of  divorce  from  his  non- 
resident and  absent  wife,  upon  constructive 
service,  where  he  in  effect  abandoned  her  and 
the  child.— Id. 

{  332  (Kan.)  While  the  action  of  a  court  of 
another  state  in  modifying  a  decree  in  a  divorce 
suit  after  death  of  the  wife  so  as  to  give  the 
fatiier  the  custody  of  his  child  was  not  conclu- 
sive, in  habeas  corpus  in  the  state  to  obtain  its 
custody  on  the  quesition  of  his  fitness,  it  was 
competent  evidence  thereof. — Pinney  v.  Sulzen, 
137  P.  987. 


DOCTORS. 

See  Physicians  and  Surgeons. 


DOMICILE 

See  DiToroe,  i  62. 

DRAINS. 

See  Leveea,  ^  19;  Municipal  CorporationB,  | 
293. 

H.   AS8E8SMENT8  AND  SFEOIAIi 
TAXES. 

{  76  (Okl.)  Where  notice  of  the  hearing  on  the 
report  of  viewers  in  drainage  district  assessment 
proceedings  is  not  given  as  required  by  Comp. 
Laws  19(W,  S  3052,  the  assesament  is  void  as  to 
all  property  owners  not  appearing  or  otherwise 
waiving  the  issuance  and  publication  of  sa<di 
notice. — Davis  v.  Board  of  Com'rs  of  Lincoln 
County,  137   P.  114. 

Failure  of  the  viewers  in  drainage  district  as- 
sessment proceedings  to  take  the  oath  prescrib- 
ed by  0)mp.  Laws  1909,  {  3047,  renders  the  pro- 
ceedings void^  where  the  property  owners  affect- 
ed do  not  waive  such  irregularity. — Id. 

The  notice  of  a  hearing  on  the  report  of  viewers 
in  drainage  district  assessment  proceedings  was 
void,  where  they  did  not  contain  in  appropriate 
columns  a  tabulated  description  of  every  lot  and 
parcel  of  land  to  be  affected  by  the  proposed  im- 
provement, as  required  by  Comp.  Laws  1909,  S 
3062.-Id. 

{ 9 1  (Okl.)  Where  the  commissioners  of  a 
drainage  district  have  acquired  jurisdiction  un- 
der Comp.  Laws  1909,  fi  3043-3077,  to  make 
assessments,  the  property  owners  cannot  enjoin 
assessments  as  greater  than  the  benefits,  or  not 
levied  equitably,  there  being  an  adequate  rem- 
edy by  appeal  under  Comp.  Laws  1909,  §  3050. — 
Davis  V.  Board  of  Com'rs  of  Lincoln  County, 
137  P.  114. 

Where  the  assessments  in  a  drainage  district 
have  been  made  and  a  cloud  created  upon  the 
title  to  the  lands,  the  landowners  may  enjoin 
the  district  commissioners  from  creating  an  in- 
debtedness for  the  improvements,  where  such  as- 
sessments are  void  and  the  further  act  of  the 
commissioners  will  further  complicate  the  ti- 
Ues.— Id. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUG  HABIT. 

See  Limitation  of  Actions,  {{  74,  10(K 

DUE  PROCESS  OF  LAW. 

See  Constitutiona]  Law,  U  275-311. 

EASEMENTS. 

See  Dedication,  §§  15,  18,  19,  31.  39;  Limita- 
tion of  Actions,  I  68;  Municipal  Corpora- 
tions. §  648;  Quieting  Title.  I  2;  Vendor 
and  Purchaser,  J!  231,  239. 

X.  CREATION.  EXISTENCE.  AND 
TERMINATION. 

i  I  (Wash.)  An  "easement,"  although  an  in- 
corporeal right,  is  an  interest  in  land.— Humph- 
rey V.  Kmts,  137  P.  806. 

(3  (CaL)  Where  plaintiff's  predecissor  in 
title  agreed  with  defendant  that  the  latter 
should  have  a  right  of  way  over  his  land,  and 
upon  conveying  the  proper^,  reserved  the  right 
of  way  agreed  upon,  die  reservation  was  not 
merely  of  an  easement  in  gross,  but  was  ap- 
purtenant to  defendant's  land  and  a  convey- 
ance to  defendant  passes  title. — ^Myers  t.  Her- 
ven.  1.37  P.  260. 

$5  (Cal.)  Where  defendant  paid  a  valuable 
consideration  for  a  way,  his  use,  pursuant  to 
the  agreement  between  himself  and  other  land- 
owners, under  a  claim  of  right,  and  adverse  to 
the  owners  of  the  land  over  which  it  extended, 
and  continued  for  the  prescriptive  period,  ripen- 
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ed  into  an  easement  by  preacription.— Myers  v. 
Berren,  137  P.  260. 

§7  (Cal.)  The  adverse  use  of  a  right  of  way 
must  be  uninterrupted  to  constitute  the  basis 
of  title  by  prescription,  but  it  is-  not  necessary 
that  the  right  of  way  be  used  every  day,  it  be- 
ine  sufficient  if  the  adverse  occupant  use  it 
wneneyer  it  is  needed,  and  bis  use  be  not  hos- 
tUely  obstructed.— Myers  v.  Berven,  137  P.  260. 

S  17  (Cal.)  Where  defendant  and  others  pur- 
chased a  tract  of  land,  and  defendant  paid  more 
than  his  share  because  be  desired  a  right  of 
way  over  the  land  of  the  other  purchasers,  de- 
fendant has  an  equitable  title  to  the  right  of 
way,  where  he  used  it  without  objection  by  the 
other  owners  and  it  was  generally  recognized 
as  his.— Myers  v.  Berven,  137  P.  260. 

i  1 8  (Wash.)  At  common  law  a  wa^  of  neces- 
sity was  an  easement  which  passed  with  a  grant 
of  land,  wholly  surrounded  by  the  land  of  the 
grantor,  and  it  d^ended  solely  on  contract. — 
State  V.  Superior  (Jourt  of  Cowlitz  County,  137 
P.  904. 

$30  (OI.App.)  Nonuser  of  an  easement  ac- 
guirpd  by  grant,  coupled  with  an  actual  and 
physical  Interference  with  an  exercise  of  the 
right  for  the  period  prescribed  by  law,  will 
extinguish  it.— City  and  County  of  San  Fran- 
cisco V.  Main,  137  P.  281. 

$36  (Cal.App.)  Evidence  held  sufficient  to 
show  that  the  intervener's  use  of  the  way  was 
adverse  in  nature,  so  that  he  acquired  a  right 
of  way.— Davidow  v.  Griswold,  137  P.  619. 

n.  EXTEHT  OF  RIGHT,  USE.  AND 
OBSTBirCTION. 

S5I  (Cal.)  A  private  way,  granted  or  re- 
served to  one  person  for  use  in  connection  and 
as  an  appurtenance  to  specified  land,  cannot  be 
used  as  of  right  for  the  benefit  of  another 
parcel.— Myers  v.  Berven,  137  P.  260. 

$61  (Cal.)  In  view  of  Civ.  Code,  $  1007,  a 
cross-complaint  in  an  action  to  enjoin  defend- 
ant from  trespassing  on  plaintiff's  land,  which 
alleged  that  defendant  was  the  owner  of  a  right 
of  way  over  the  land,  is  sufficient  to  authorize 
proof  of  an  easement  by  prescription,  though 
not  averring  that  the  title  was  prescriptive.— 
Myers  v.  Berven,  137  P.  260. 

In  an  action  where  the  existence  of  a  way 
over  plaintiff's  property  was  in  issue,  evidence 
of  defendant's  agreement  with  plaintiff's  prede- 
cessors in  title  as  to  the  way  and  his  use  under 
the  agreement  is  admissible  to  establish  an  ad- 
verse title.— Id.  . 

EJECTMENT. 

See  Evidence,  S  201 ;    Limitation  of  Actions,  { 
167;   Witnesses,  $  345. 

I.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

$5  (Kan.)  Grantors  in  deed  reserving  life 
estate  held  not  limited  to  an  action  for  dam- 
ages.—Scott  V.  Scott,  187  P.  971. 

V.  DAMAGES,   MESNE   PROFITS,   IM- 
PROVEMENTS. AND  TAXES. 

$  143  (Kan.)  Grantors  in  deed  reserving 
life  estate  held  entitled  to  recover  possession  of 
the  property  and  the  value  of  its  use,  subject 
to  deduction  for  taxes  and  interest  paid,  and 
any  other  equitable  counterclaims,  though  they 
had  made  no  formal  demand. — Scott  v.  Scott. 
137  P.  071. 

ELECTION. 

See  Criminal  Law,  $  678;    WiUs,  {{  782-800. 

ELECTION  OF  REMEDIES. 

{ 3  (Wash.)  Defendants  could  not  rescind  a 
contract  for  the  purchase  of  a  harvester  and 


threshing  machine  and  at  the  same  time  recover 
damages  for  loss  of  crops  and  expenses  incur- 
red in  a  futile  attempt  to  operate  the  machine. 
—Holt  Mfg.  Co.  V.  Strachan,  137  P.  1006. 

i  1 5  (Wash.)  The  definite  adoption  of  one  of 
two  or  more  inconsistent  remedies  by  a  party 
cognizant  of  the  material  facts  is  a  conclusive 
bar  to  his  resort  to  the  alternative  remedy. — 
Holt  Mfg.  Co.  v.  Strachan,  137  P.  1006. 

ELECTIONS. 

See  Municipal  Corporations,  $$  46,  48. 

VII.  BAXI.OT8. 

i  164  (CaLApp.)  A  "ballot"  is  a  single  piece 
of  paper  containing  the  name  of  candidates 
and  the  offices  for  which  they  are  designated. — 
Dennen  v.  Jastro,  137  P.  1069. 

i  172  (CaLApp.)  While  Fol.  Code,  §  1197, 
impliedly  prohibits  the  printing  of  the  name  of 
a  candidate  of  more  than  one  i>oIitlcaI  party  on 
a  ballot  a  second  time,  such  provision  is  di- 
rectoiy  only,  and  the  failure  to  comply  there- 
with does  not  render  the  election  void.— Oennen 
T.  Jastto.  137  P.  1060. 

X.  CONTESTS. 

1 269  (CaLApp.)  Where  an  irregularity  in  the 
printing  of  the  names  on  a  ballot  renders  the 
ballot  void,  there  is  no  election,  and  the  remedy 
is  not  by  a  contest  as  between  the  two  highest 
candidates.— Dennen  t.  Jastro,  137  P.  1069. 

ELECTRICITY. 

See  Contracts,  i  220;    Municipal  Corporations, 
a  7&i,  763,  780. 

i  14  (Wash.)  The  degree  of  care  required  o< 
one  handling  electricity  depends  upon  the  dan- 
ger from  the  current,  slight  care  being  suffi- 
cient where  the  current  would  not  injure  per- 
sons with  whom  it  came  in  contact,  and  the 
highest  care  being  necessary  where  the  current 
would  be  fatal  to  human  life.— Card  v.  Wenat- 
chee  Valley  Gas  &  Electric  Co.,  137  P.  1047. 

§  16  (Wash.)  In  an  action  for  death  by  the 
current  from  a  high  power  electric  wire  which 
was  only  17  feet  from  the  ground,  defendant 
cannot  excuse  Itself  upon  the  ground  that  its 
negligence  was  not  the  proximate  cause  of  the 
injury,  it  appearing  that  deceased  in  fixing  an 
irrigation  flume  inadvertently  brought  an  iron 
pipe  in  contact  with  the  uninsulated  wire.— 
Card  v.  Wenatchee  Valley  Gas  &  Electric  Co., 
137  P.  1047. 

$  19  (Wash.)  In  an  action  for  the  wrongful 
death  of  one  killed  by  the  current,  carried  by 
defendant's  wire,  the  question  of  defendant's 
negligence  in  stringing  high  power  wires  within 
17  feet  of  the  ground  and  over  decedent's  land, 
held,  under  the  evidence,  for  the  jury.— Card  v. 
Wenatchee  Valley  Gas  &  Electric  Co.,  137  P. 
1047.  ^     , 

In  an  action  for  the  wrongful  death  of  one 
killed  by  a  high  current  electric  wire,  the  ques- 
tion of  his  contributory  negligence  held,  un- 
der the  evidence,  for  the  jury.— Id. 

EMBEZZLEMENT. 

See  Criminal  Law,  $S  371,  1169. 

12  (OkLCr.App.)  Ck>mp.  Laws  1909,  S  271, 
relating  to  disbarment  for  embezzlement,  applies 
only  in  disbarment  proceedings,  and  has  no  ap- 
plication to  a  prosecution  of  an  attorney  for  em- 
bezzlement in  violation  of  Bev.  Laws  1910,  $ 
2673.— Price  v.  State,  137  P.  736. 

S  5  (Wash.)  In  a  prosecution  for  larceny  by  a 
pledgee  who  failed  to  redeliver  money  which  had 
been  deposited  with  him  as  security  for  bonds 
he  gave  for  the  benefit  of  the  complaining  wit- 
ness, the  question  of  his  guilt  depended  upon 
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his  good  faith  in  appropriating  the  money  to  his 
own  use.— State  v.  Jakubowglil,  137  P.  448. 

S  16  (Waah.)  Under  Rem.  &  Bal.  Code,  S 
2601,  snbd.  3,  accused,  who  accepted  money 
from  the  complaining  witness  under  an  agree- 
ment that  he  should  redeliver  it  upon  a  re- 
lease of  bonds  executed  by  accused,  is  guilty 
of  larceny,  where  he  failed  and  refused  to  de- 
liver the  money  upon  the  release  of  the  bonds. 
—State  V.  Jalfubowski,  137  P.  448. 

i  17  (Oki.Cr.App.)  In  a  prosecution  of  an  at- 
torney for  embezzlement  of  a  client's  money,  it 
was  no  defense  that  he  had  never  been  legally 
admitted  to  the  bar  of  Oklahoma. — Price  y. 
SUte,  137  P.  736. 

S44  (Oki.Cr.App.)  Evidence,  in  a  prosecution 
of  an  attorney  for  embezzlement,  held  to  sustain 
a  conviction.- Price  v.   State,  137  P.  736. 

S  47  (Wash.)  In  a  prosecution  for  larceny  by 
a  pledgee,  evidence  ot  accused's  guilt  held  suf- 
ficient to  go  to  the  jury.- State  t.  Jokubowski, 
137  P.  448. 

EMINENT  DOMAIN. 

See  Municipal  Corporations,  |g  283-568. 

I.  ITATimE.   EXTEHT,   AHB   DEI.EOA- 
TION  OF  POWEK. 

i  I  (Wash.)  The  power  of  eminent  domain  ex- 
i8t8_  independent  of  state  Constitutions,  being 
an  incident  of  sovereignty,  and,  apart  from  con- 
stitutional inhibitions,  it  is  unnecessary  that  the 
condemnation  be  for  a  public  purpose. — State 
v.  Superior  Court  of  Cowlitz  County,  137  P. 
904. 

12  (Cal.)  Order  of  Railroad  Commission  re- 
quiring local  and  long-distance  telephone  com- 
pany to  permit  connection  between  its  long- 
distance lines  and  local  lines  of  competing 
companies,  with  no  provision  for  compensation 
except  apportionment  of  tolls,  held  a  taking  of 
property  without  compensation,  in  violation  of 
the  federal  Constitution.— Pacific  Telephone  & 
Telegraph  Co.  v.  Eshleman,  137  P.  1110. 

{2  (Wash.)  The  regulation  of  railroad  rates 
by  the  state  is  not  a  taking  or  damaging  of 
roperty  without  compensation. — State  v.  Public 
icrvice  Commission  of  Washington,  137  P.  1.32. 

Public  Service  Act  {Laws  1911,  c.  117,  i  67), 
empowering  the  Public  Service  Commission  to 
order  railroads  to  establish  through  routes  and 
a  joint  rate,  construed  to  authorize  an  order  for 
interchange  of  cars  between  connecting  carriers, 
held  not  to  provide  for  a  taking  or  damaging  of 
property  without  compensation,  in  violation  of 
Const,  art.  1,  S  16.— Id. 

§  47  (N.M.)  Under  Laws  1907,  c  49,  old  com- 
munity acequias  may  be  enlarged  by  condemna- 
tion proceedings.— Pueblo  of  Isleta  v.  Tondre, 
137  P.  86. 

5  47  (Wash.)  Under  Laws  1911,  c.  11,  g  7, 
subd.  "a,"  authorizing  waterway  districts  to 
condemn  the  property  of  individuals  and  private 
corporations  for  waterway  improvements,  and 
subdivision  "d,"  empowering  the  commissioners 
to  acquire  by  eminent  domain  all  necessary 
rights  of  way,  they  could  condemn,  if  necessary, 
property  already  devoted  to  a  public  use. — 
Newell  V.  Loeb,  137  P.  811. 

Property  devoted  to  a  public  use  cannot  be 
condemned  for  another  public  use  without  ex- 
press or  implied  legislative  grant. — Id. 

i  56  (Wash.)  Under  Cnnst.  art.  12,  8  19,  and 
Rem.  &  Bal.  Code,  §g  9300,  9302,  9304,  tele- 
graph and  telephone  company  held  authorized 
to  condemn  right  of  way  for  telephone  line, 
though  the  property  sought  to  be  appropriated 
was  adjacent  to  a  railroad  rieht  of  way,  and 
though  there  was  space  available  within  the  rail- 
road right  of  way  suflicipnt  tor  its  use. — State 
v.  Superior  Court  of  Snohomish  County,  137  P. 
811. 

S6I  (Wash.)  Under  Const,  art.  1,  i  16,  au- 
thorizing the  talcins  nf  privnte  r'T"rty  for 
private  ways  of  necessity,  Laws  191S,  c.  183, 


g: 


i  1,  authorising  the  condemnatioii  of  a  private 
right  of  way  to  afford  a  means  of  ingress  and 
egress,  over  which  to  carry  timber  and  the 
like,  is  constitutional. — State  t.  Superior  Conrt 
of  CowUts  County,  137  P.  094. 

All  property  is  derived  from  society;  and 
hence  there  is  no  natural  prohibition  against 
the  condemnation  of  the  property  of  a  private 
individual  for  a  private  use.— la. 

U.  COMPEirSATIOir. 

(B)  Tafclns      in      Inisrlns      PropertT      ■■ 
Grosad  for  Compensmtlon. 

I  101  (Wash.)  Property  owners  abutting  a 
public  highway  owned  by  the  county  and  sob- 
ject  to  the  jurisdiction  of  county  commisenoners 
cannot  recover  damages  for  an  improvement 
of  the  highway  or  for  a  change  in  its  grade. — 
Ettor  V.  City  of  Tacoma,  137  P.  820. 

(O)   Meaaare  and  Amoant. 

8  1 28  (Wash.)  Measure  of  damages  for  appro- 
priation of  railroad  right  of  way  by  another 
railroad  company  stated. — Northern  Pac.  Ry. 
Co.  V.  Union  Lumber  Co.,  137  P.  306. 

{  145  (Wash.)  Under  Rem.  &  Bal.  Code,  1 7782, 
Apecial  benefits  for  the  public  improvement  may 
be  offset  against  compensation  for  the  -taking  of 
land. — In  re  Queen  Anne  Boulevard,  137  P.  435. 

Where  an  existing  boulevard  was  improved 
and  land  necessary  to  the  improvement  was  tak- 
en by  condemnation,  special  benefits  to  the 
property  taken  or  damaged  may  be  set  oCE.  re- 
gardless of  any  equalization  of  benefits  flow- 
ing to  other  property  abutting  on  the  improve- 
ment—Id. 

The  benefit  resulting  to  one  lot  or  tract  from 
an  improvement  cannot  be  set  off  in  determin- 
ing the  compensation  or  damages  due  to  the 
same  owner  for  the  taking  or  injuring  of  a  sep- 
arate, although  contiguous,  tract.— Id. 

g  145  (Wash.)  Since  under  the  Waterway 
Statute  (Laws  1911,  e.  11,  g  14)  requiring  the 
jury  to  find  a  maximiun  amount  of  benefits  per 
acre  or  per  lot  or  tract  to  be  derived  by  each 
owner,  the  jury  should  determine  the  maximum 
benefits  to  the  property  as  it  was  at  the  time, 
whether  it  might  be  platted  in  the  future  or 
not,  an  objection  that  the  assessments  upon  un- 
platted property  were  greater  than  upon  platted 
property  because  no  deductions  were  made  fOr 
streets  was  untenable.— Newell  v.  Loeb,  137  P. 
811. 

m.  PROCEEDINGS   TO   TAKE   PROP- 
ERTT AXD  ASSESS  COM- 
PENSATION. 

g  167  (Wash.)  Where  a  municipal  corpora- 
tion condemned  land  for  a  boulevard,  compensa- 
tion being  made  by  special  assessments,  the  mu- 
nicipality could  thereafter  proceed  with  the 
f>hysical  improvement  of  the  boulevard  upon  the 
ocal  Improvement  and  assessment  plan. — ^In  le 
Queen  Anne  Boulevard,  137  P.  435. 

g  186  (CaL)  In  view  of  Civ.  Code,  i  1001, 
and  Code  Civ.  Proc.  g  1238,  it  is  not  a  condi- 
tion precedent  to  condemnation  of  land  for  a 
railroad  that  the  railroad  company  file  the  pro- 
file and  map  required  by  Civ.  (Jode,  g  4(i6. — 
Northwestern  Pac.  R.  Co.  v.  Lambert,  137  P. 
1116. 

g203  (Wash.)  Evidence  that  the  value  ot 
sawmill  and  plant  would  be  decreased  by  con- 
struction of  railway  across  logging  railroad,  a 
part  of  the  plant,  held  properly  excluded  as  re- 
mote and  speculative.— Northern  Pac.  Ry.  Co. 
V.  Union  Lumber  Co.,  137  P.  306, 

§  204  (Wash.)  In  a  proceeding  by  a  munici- 
pality to  condemn  land  for  a  public  improve- 
ment, evidence  of  the  resolution  of  the  board 
of  park  commissioners,  and  other  ordinances 
relating  to  the  general  scheme  of  the  improve- 
ment, is  admissible  to  show  special  benefits, 
even  though  the  condemnation  orainanoe  did  not 
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in  terms  refer  to  such  ordinance  and  reaoln- 
tion.— In  le  Queen  Anne  Bonlevard,  137  P.  435. 

In  condemnation  proceedin^B  where  special 
benefits  were  to  be  offset  against  the  damages, 
the  expenses  of  the  improvement  being  paid  for 
by  the  mnnicipality,  evidence  of  the  amounts 
which  would  have  been  chargeable  against  the 
prcqpterty  taken,  as  special  assessments,  if  the 
improvement  were  being  constructed  upon  the 
local  improvement  and  assessment  plan,  is  ad- 
missible.— Id. 

{205  (Wash.)  Petitioner's  evidence  hOd  to 
justify  assessment  of  damages  by  jury,  though 
no  witness  testified  what  the  amount  of  dam- 
ages would  amount  to.— Xorthem  Pac.  Ky.  Co. 
V.  Union  Lumber  Co.,  137  P.  306. 

{216  (Wash.)  Even  if  the  general  statute  re- 
lating to  peremptory  challenges  of  jurors  ap- 
plies to  a  proceeding  under  Laws  1911,  c  11, 
for  improving  a  river  channel,  all  of  the  defend- 
ants must  join  in  the  challenge,  since  the  stat- 
ute contemplates  but  one  jury  trial  to  deter- 
mine all  the  questions  involved,  and  does  not  it- 
self provide  tor  peremptory  challenges. — ^Newell 
v.  Loeb,  137  P.  811. 

{219  (Wash.)  Where,  though  plan  of  im- 
provement was  received  without  stipulation 
showing  what  petitioner  desired  to  do,  a  stipu- 
lation conforming  to  the  plan  was  subsequently 
made,  admission  of  the  plan  held  not  error. — 
Northern  Pac  Ry,  Co.  v.  Union  Lumber  Co„ 
137  P.  306. 

{219  (Wash.)  In  view  of  the  whole  act,  the 
provision  of  Laws  1911,  c.  11,  (  14,  requiring 
the  jury  to  find  the  maximum  amount  of  bene- 
fits in  proceedings  for  improving  a  waterway 
merely  contemplates  that  the  maximum  amount 
fixed  shall  be  the  basis  upon  which  the  assess- 
ments shall  be  made,  and  limits  its  extent. — 
NeweU  v.  Loeb,  137  P.  811. 

Since  the  Waterway  Statute  (Laws  1911,  e. 
11),  in  effect  requires  that  the  benefits  from  an 
improvement  shall  be  determined  by  the  jury 
in  one  proceeding,  there  should  not  be  separate 
hearings  upon  the  assessment  of  maximum  bene- 
fits resulting  to  each  tract.— Id. 

{220  (Wash.)  Where,  in  condemnation  pro- 
ceeding, after  view  of  premises,  juror  was  ex- 
cased  by  consent  and  another  juror  selected, 
court  held  not  to  have  erred  in  refusing  to  per- 
mit view  by  the  new  juror. — Northern  Pac.  Ky. 
Co.  V.  Union  Lumber  Co.,  137  P.  306. 

§  22 1  (Wash.)  In  condemnation  for  a  public 
improvement,  held  improper  for  the  court  to 
treat,  as  a  matter  of  law,  defendant's  two  va- 
cant, contiguous  lots  as  one  tract  of  land  so 
that  the  benefits  to  one  of  the  parcels  might  be 
offset  against  damages  to  the  one  injured. — 
In  re  Queen  Anne  Boulevard,  137  P.  435. 

Whether  two  adjoining  tracts  shall  be  treat- 
ed as  one  tfact  or  two,  in  a  condemnation  pro- 
ceeding for  a  public  improvement,  is  a  question 
of  fact,  unless  the  undisputed  evidence  as  to 
their  use  and  situation  leaves  no  room  for  dif- 
ferent views  on  the  question. — Id. 

{ 222  (Wash.)  In  proceeding  to  assess  dam- 
ages from  condemnation  of  an  easement  for 
railway  across  logging  road  used  as  a  part  of 
a  sawmill  plant  and  property,  instructions  held 
to  fairly  cover  the  law  of  the  case.— Northern 
Pac.  Ry.  Co.  v.  Union  Lumber  Oa,  137  P.  306. 

§  222  (Wash.)  An  instruction,  in  a  condem- 
nation proceeding,  that  one  of  the  objects  of  the 
view  had  by  the  jury  was  that  they  might  ac- 
quire information  as  to  the  physical  conditions 
of  the  premises,  since  "what  the  jury  sees  they 
know,"  and  if  the  evidence  conflicted  as  to  the 
benefits  they  should  resort  to  the  knowledge 
gained  by  their  view  in  weighing  the  evidence, 
had  not  erroneouB.— NeweU  t.  Loeb,  187  P. 
811. 

In  proceedings  to  condemn  some  10,000  differ- 
ent tracts  of  lanci  for  waterway  improvements, 
there  was  no  prejudicial  error  in  permitting  the 


jui7  to  take  with  them  to  t&e  jury  room  the 
estimates  of  the  witnesses  as  to  the  benefits  to 
the  various  tracts. — Id. 

{ 243  (Wash.)  Where  a  munidpallti;  con- 
demned land  for  a  boulevard,  compensation  be- 
ing paid  out  of  special  assessments,  the  judg- 
ment is  not  a  bar  in  a  subsequent  proceeding 
to  condemn  additional  land  to  the  setting  off  of 
special  benefits  for  the  land  so  taken.— In  re 
Queen  Anne  Boulevard,  137  P.  435. 

XV.  REBIEDIE8   OF  OWKEBS   OF 
PBOFESTT. 

{  274  (Cal.App.)  Upon  a  city's  taking  of  land 
for  the  extension  of  a  public  street  in  violation 
of  the  park  purposes  tor  which  it  was  held  in 
trust,  resulting  in  damage  from  the  new  and 
different  public  use  of  land  adjacent  to  plain- 
tiffs property,  held,  that  plaintiff  was  entitled 
to  anticipate  the  injury  and  to  prevent  it  by 
injunction.— Mulvey  v.  Wangenheim,  137  P. 
1106. 

EMPLOYERS'  LIABILITY  ACTS. 

See   Appeal    and   Error,   {    171;    Master   and 
Servant,  {{  107,  179,  182,  204,  22& 


EMPLOY^. 


See  Master  and  Servant 

EQUALIZATION. 

See  Taxation,  {{  449,  460. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  {  229. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  {§  65,  66. 

EQUITY. 

See  Action,  {  26 :  Appeal  and  Error,  §{  615, 
1009,  1169 ;  Cancellation  of  Instruments ; 
Corporations,  |  252 ;  Discovery ;  Elstoppel, 
Si  65,  66 ;  Injunction ;  Mechanics'  Liens,  | 
245 ;  Partition  :  Quieting  Title ;  Receivers : 
Reformation  of  Instruments ;  Set-OS  and 
Counterclaim;  Specific  Performance;  Trusts; 
Usury,  {  93. 

XV.  PXiEADHTO. 
(B)  Demnrrer,  Elxcepttons,  aad  Motloma. 

{  262  (Or.)  A  motion  for  decree  on  the  plead- 
ings, without  stating  what  decree  is  desired  or 
any  ground  therefor,  is  properly  denied. — State 
V.  Warner  Valley  Stock  Co.,  137  P.  746. 

Where  the  answer  contained  no  material  de- 
nials or  facts  constituting  a  defense,  there  was 
no  error  in  dismissing  it  without  a  trial  of  de- 
fendants' claims. — Id. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

See  Deeds,  {  61. 

{  12  (Okl.)  A  deed  placed  in  escrow  will  ordi- 
narily take  effect  on  final  delivery  to  the  gran- 
tee after  compliance  with  the  escrow  agree- 
ment.—McMurtrey  V.  Bridges.  137  P.  721. 

A  warranty  against  taxes  at  time  of  dellv- 
ey"  held  to  so  warrant  as  of  the  time  of 
final  delivery  from  escrow  in  which  the  deed 
was  placed.— Id. 

{  13  (Okl.)  That  the  taxes  had  not  become  due 
or  a  lien  when  the  deed  was  made  and  placed  in 
escrow  held  not  to  preclude  the  grantee's  re- 
covery of  the  amount  of  such  taxes  from  the 
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grantor  pursaant  to  a  warranty  against  taxes 
at  time  of  delivery  of  the  deed  from  eacrow. — 
McMurtrey  t.  Bridges,  137  P.  721. 

ESTATES. 

See  Executors  and  Administrators;  Lifa  Es- 
tates ;   Tenancy  in  Common ;   Wills. 

ESTOPPEL 

See  Appeal  and  Error,  §  882:  Dedication,  | 
39;  Infants,  §{  29.  30;  Pleading,  {  176; 
Registers  of  Deeds,  §  7;   Wills,  {  740. 

n.  BT  DEED. 

(A)  OreatloB    and    Operatloa    la    Ocaeral. 

§  15  (Or.)  A  deed  whereby  husband  and  wife 
'  bargain,  sell,  and  quitclaim  land  does  not  mere- 
ly release  her  inchoate  right  of  dower,  and  nei- 
ther the  grantors  nor  those  claiming  under  them 
can  assert  that  it  conveys  less  than  tee  simple. 
— Keady  v.  Martin,  137  P.  856. 

m.  EQUTTABIiE  ESTOPPEIk 
(B)   Qronnds  of  Bstoppel. 

1 65  (Wash.)  A  corporation  having  sold  cer- 
tain of  its  stock  belonging  to  defendant,  and 
having  received  and  continued  to  bold  the  pro- 
ceeds, held  estopped  to  deny  the  validity  of  the 
sale.— Gold  Ridge  Mining  &  Development  Go.  v. 
Rice,  137  P.  1001. 

i  66  (Wash.)  Where  a  corporation  sold  certain 
of  its  stock  belonging  to  defendant  and  accepted 
the  purchaser's  note  for  the  price,  used  it  as 
collateral  and  claimed  to  own  it,  it  was  no  de- 
fense to  its  liability  to  acconnt  for  the  price 
that  the  note  had  not  l>een  paid. — Gold  Kidge 
Mining  &  Development  Co.  v.  Rice.  137  P. 
1001. 

EVIDENCE. 

See  Accord  and  Satisfaction,  §  26;  Adverse 
Possession,  §  110;  Agriculture,  {  16;  Ap- 
peal and  Error.  §§  204,  231,  2G0,  302,  515, 
548,  694,  696,  701,  757,  758,  837,  031,  987, 
1001,  1002,  10O4,  1005,  1008,  1009-1012, 
1052-1054,  1056,  1099,  1210;  Attorney  and 
Client,  i  167;  Bail,  |§  43,  49;  Bills  and 
Notes,  §§  493,  497,  520,  523,  525,  627 ;  Bro- 
kers, i§  38,  48,  84-86;  Burglary,  Jj  38,  41; 
Carriers,  §  316 ;  Compromise  and  Settlement, 
§  23 ;  Contracts,  6§  175,  322 ;  Corporations, 
|§  32,  269,  432:  Criminal  Law,  §§  104,  260, 
351-572,  938,  942,  1122,  1144,  1168,  1159, 
1169,  1172,  1208;  Damages,  §  188;  Death, 
§  104;  Dedication,  §  43;  Deeds,  §  194;  Dis- 
covery; Divorce,  JS  127-133;  Basements,  SI 
86,  61;  Eminent  Domain,  §$  203,  204; 
Executors  and  Administrators,  §  20;  Explo- 
sives, i  12 ;  Forcible  Entry  and  Detainer,  $ 
29;  Fraud,  i  68;  Frauds,  Statute  of,  S  130; 
Habeas  Corpus,!  85 ;  Homicide,  §{  165-228 ; 
Husband  and  Wife,  §!  207,  333;  Incest,  S§ 
13,  l4 ;  Indemnity,  i  15 :  Insurance,  §§  7!)T, 
817 ;  Joint  Adventures,  §  6 ;  Larceny,  §  50 ; 
Marriage,  S  40;  Master  and  Servant,  §§  -'in  ■ 
279 ;  Mechanics'  Liens,  §  281 ;  Mortgages,  | 
270;  Municipal  Corporations,  §8  568,  654; 
Negligence,  §§  121,  122 ;  New  Trial,  §|  78, 
104,  105,  128;  Parent  and  Child,  g  l7;  Phy- 
sicians and  Surgeons,  §§  18,  24 ;  Pleading, 
a  237,  308,  376-397,  427;  Principal  and 
Agent,  S§  21,  22,  U9,  121,  122;  Principal 
and  Surety,  §  145;  Quieting  Title,  S  44; 
Railroads,  g|  347,  348,  441,  443 ;  Rape,  §S 
35,  51;  Reformation  of  Instruments,  §§  43, 
45 :  Sales,  S  52 ;  Specific  Performance,  § 
121 ;  Street  Railroads,  |  114 ;  Submission  of 
Controversy,  §  17 ;  Taxation,  g|  251,  468,  788, 
810;  Trial.  §§  59-94,  139-143,  165,  178, 
194,  251-253,  255,  393  ;  Trusts,  §  44  :  Usury, 
8  117 ;  Waters  and  Water  Courses,  §g  33,  08, 
263;    Wills,  §§  288,  487;    Witnesses. 

Reception  of,  see  Criminal  Law,  §§  605-683; 
Trial.  §{  69-94. 


X.  JUDIOIAX  NOTICE. 

{43  (ColoApp.)  Where  the  laws  of  another 
state  are  involved,  the  courts  may  and  should 
take  notice  of  the  decisions  of  the  highest  courts 
of  such  state  construing  such  laws. — Baxter  t. 
Beckwith,  137  P.  901. 

n.  PBEguicpnoNS. 

{56  (Okl.)  Where,  in  an  action  to  reform  • 
lease,  nothing  appears  to  the  contrary,  the  lessor 
will  be  presumed  to  have  been  an  adult  at  the 
time  of  making  the  lease.— Giles  v.  Latimer,  137 
P.  113. 

{  78  (Kan.)  Where  one  plaintiff,  testifying  by- 
deposition  in  an  action  on  notes,  stated  that  he 
had  an  agreement  material  to  the  issues,  but 
on  the  advice  of  counsel  refused  to  produce  it, 
the  legitimate  inference  was  that  such  agree- 
ment would  be  detrimental  to  plaintiffs'  cose. — 
Ireland  v.  Shore,  137  P.  926. 

{  80  (Cal.)  In  the  absence  of  evidence  to  the 
contrary,  the  law  of  Illinois  with  reference  to 
the  validity,  as  to  one  defendant,  of  a  joint 
Judgment,  void  as  to  the  other  defendant,  will 
be  presumed  to  be  the  same  as  that  of  Califor- 
nia.—Cellulose  Package  Mfg.  Co.  t.  Calhoun, 
137  P.  238. 

{  80  (Cal.)  It  is  presumed  that  the  law  of  a 
sister  state  governing  the  distribution  of  the 
property  of  deceased  persons  is  the  same  as  the 
law  of  California  on  that  subject— Wills  v. 
Wills,  137  P.  249. 

m.  BUBDEH  OF  PROOF. 

{  94  (Wash.)  A  presumption  of  fact  is  not  ev- 
idence, but  a  rule  of  law  fixing  the  order  of 
proof;  and,  where  proof  is  offered  to  rebut  the 
presumption,  the  burden  shifts,  and  it  is  incum- 
bent upon  the  opposing  party  to  sustain  bis 
case.- Nicholson  v.  Neary,  137  P.  492. 

rV.  REi:.EVAlfCT,MATEBIAI.ITT,AlfD 
COMPETENCT  IN  OENEHAI.. 

(A)    Facta  la  Isaae  and  Relevant  to  Issaes. 

{113  (Wash.)  That  land  was  valued  for  pur- 
poses of  exchange  at  $4,450  held  insufficient  to 
show  that  such  was  its  reasonable  value. — Hay 
v.   Boggs,  137  P.  474. 

(B)  Res  Gestae. 

{119  (CaL)  A  contract  of  agency  piven  plain- 
tiff, a  broker,  by  a  third  person,  is  not  com- 
petent as  evidence  of  the  terms  of  such  a  con- 
tract given  plaintiff  by  defendant,  though  both 
were  prepared  by  plaintiff  about  the  same 
time;  it  being  no  part  of  the  res  gestie. — Ernst 
V.  Ganahl,  137  P.  256. 

{121  (Kan.)  In  an  action  to  recover  corpo- 
rate stock  represented  by  a  certificatei,  decla- 
rations of  ownership  by  the  person,  since  de- 
ceased, among  whose  papers  the  certificate  was 
found  after  his  death,  were  admissible  as  part 
of  the  res  gestee  to  explain  his  possession  of  the 
certificate.— Kimball  v.  Edwards,  137  P.  948. 

{  123  (Wash.)  In  an  action  for  assault,  the 
exclusion  of  evidence  that,  after  the  assault 
and  after  defendant  had  started  away,  plaintiff 
picked  up  a  paper  rack  when  he  was  seized 
by  some  one  standing  near,  was  not  error. — 
Matsuda  t.  Hammond,  137  P.  32& 

(O)  similar  Faeta  and  Traasaetloaa. 

{ISO  (Cal.)  A  contract  of  agency  given  plain- 
tiff, a  broker,  by  a  third  person,  Is  not  com- 
petent as  evidence  of  the  terms  of  such  a  con- 
tract given  plaintiff  by  defendant,  though  both 
were  prepared  by  plaintiff  about  the  same 
time.— Ernst  v.  Ganahl,  137  P.  256. 

V.  BEST  AND  SEOONDABT  EVIDENCE. 

{  157  (Okl.)  If  the  best  evidence  possible  can- 
not be  produced,  then  the  next  best  evidence 
should  be  admitted.— Commercial  Union  Assur. 
Co.,  Limited,  of  London,  England,  t.  Wolfe,  137 
P.  704. 
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f  166  (OU.)  Bev.  Laws  1910,  i  6114,  anthor- 
iBing  the  introdaction  of  books  of  account  as  ev- 
idence, does  not  exclude  a  witness'  testimony 
as  to  his  present  knowledge  of  transactions  cov- 
ered by  book  entries.— WMtcomb  r.  Oiler,  137  P. 
709. 

§  178  (OU.)  Wbere  tbe  books  of  the  assured 
have  becii  lost  or  stolen  through  no  fault  of  his, 
oral  proof  to  establish  the  property  destroyed  by 
fire  IS  admissible. — Commercial  Union  Assur. 
Co.,  Limited,  of  liondon,  England,  v.  Wolfe,  187 
P.  704. 

Vn.  ADMISSIONS. 

(C)  Bjr  Orantors,  Former   Ovmera,   or 
Pri-vles. 

1231  (Okl.)  Where,  in  replevin,  one  defense 
was  that  the  property  was  fraudulently  convey- 
ed to  plaintiff  by  ber  husband,  testimony  as  to 
statements  by  ue  husband,  in  the  absence  of 
plaintiff,  when  he  executed  the  bill  of  sale,  to 
■how  his  purpose  to  defiraud  was  properly  ad- 
mitted.—Raub  v.  Morris,  137  P.  1174. 

(D)  Bt  Avents  or  Other  Bepreseatatl'ves. 

S244  (Wash.)  The  testimony  of  a  shipper  of 
freight  that  the  agent  of  the  railroad  company 
admitted  that  a  delay  in  transportation  was  due 
to  the  carrier's  fault  was  inadmissible  as  hear- 
,  say  as  against  tbe  carrier,  in  the  absence  of 
proof  of  tbe  authority  of  the  agent  to  speak  for 
the  carrier.— Auditorium  Theatre  Co.  v.  Oregon- 
Washington  R.  &  Navigation  Co.,  137  P.  489. 

Vm.   DECLARATIONS. 

(O  As   to  Pedlsree,  Birth,   and   ReIatlOB> 
■hip. 

1 29 1  (Okl.)  It  was  not  error  in  ejectment  to 
exclude  from  evidence  an  affidavit  of  the  de- 
ceased motber  of  an  alleged  minor  concerning 
his  age,  where  it  was  not  shown  that  the  affi- 
davit was  made  in  good  faith,  unbiased  by  any 
issue  between  the  parties,  and  made  before  com- 
mencement of  the  litigation. — Perkins  v.  Baker, 
137  P.  661. 

{295  (Cal.)  Statements  by  members  of  dece- 
dent's family  concerning  family  history  and  re- 
lationship, made  after  tbe  controversy  as  to  the 
right  of  tne  estate  of  decedent  had  arisen,  held 
inadmissible.— In  re  Walden's  Estate,  137  P.  36. 

IZ.  EEAKSAT. 

$317  (Okl.)  Where  one  defense  was  that  the 
property  was  conveyed  to  plaintiff  by  her  hus- 
band in  fraud  of  creditors,  it  was  error  to  ad- 
mit evidence  of  statements  by  plaintifCa  minor 
son,  in  her  absence,  that  his  father  owned  the 
property.— Ranh  v.  Morris,  137  P.  1174. 

{318  (Okl.)  A  certified  copy  of  the  enrollment 
records  offered  to  prove  tbe  age  of  a  Seminole 
allottee  at  the  time  he  executed  a  deed  in  Jan- 
uary, 1905,  held  incompetent  as  hearsay.— Per- 
kins V.  Baker,  137  P.  661. 

Xn.   OPINION  EVIDENCE. 

(A)  Conelnsions     and     Opinions     of    Wit- 
nesses In  General. 

{471  (Wash.)  In  an  action  b^  a  theatrical 
company  for  delay  in  transportation  of  scenery, 
testimony  of  plaintiff's  manager  that  a  prior 
arrangement  with  the  carrier  was  merged  in  a 
subsequent  contract  held  objectionable  as  a  con- 
clusion of  the  witness  on  a  question  for  tbe 
jury.— Auditorium  Theatre  Co.  v.  Oregon-Wash- 
ington R.  &  Navigation  Co..  137  P.  4S9. 

{474  (Wash.^  Witnesses  who  testified  on  di- 
rect examination  that  they  were  acquainted 
with  lands  claimed  to  be  damaged  by  the  im- 
provement of  a  river  and  with  their  value  and 
the  benefits  accruing  by  reason  of  tbe  improve- 
ment were  qualified  to  testify  as  to  such  value; 
any  lack  of  such  knowledge  by  them,  shown  on 
cross-examination,  going  on^  to  the  weight  of 
their  testimony.- Newell  v.  Loeb,  137  p   gH. 


{ 477  (Kan.)  That  a  witness  is  not  an  expert 
does  not  necessarily  render  him  incompetent  to 
testify  as  to  the  bodily  condition  and  health  of 
persons.— Bwing  v.  Wichita  R.  &  Light  Co.,  137 
P.  940. 

{  492  (Or.)  In  an  action  for  injuries  from  be- 
ing struck  by  an  electric  car,  plaintiffs  testi- 
mony as  to  the  speed  of  the  car  is  competent — 
Oberstock  t.  United  Rys.  Ca,  137  P.  196. 

(B)  Sabjcota  of  Bspert  Toatlaaoax. 

{528  (Okl.)  Where  injuries  are  of  audi  a 
character  as  to  require  professional  men  to  de- 
termine the  cause  and  extent,  the  question  must 
be  determined  by  skilled  experts.— St  Louis  &■ 
S.  P.  R.  Co.  V.  Criner,  137  P.  706. 

(D)  Bzamlnatton  of  Kzperta< 
{553  (Utah)  Hypothetical  questions  may  be 
framed  either  upon  all  the  facta  of  the  case,  or 
nptm  any  part  of  the  facts. — Lindsay  Land  & 
Livestock  Co.  v.  Smart  Land  &  Livestock  Oo.^ 
137  P.  837. 

XIV.  WEIGHT  AND   BUFFICIENCT. 

{ 587  (Mont.)  Circumstantial  evidence  in  a 
civil  case  need  only  produce  as  provided  by 
Rev.  Codes,  |  7866,  moral  certainty  in  an  un- 
prejudiced mind;  and  where  it  furnishes  sup- 
port for  plaintiff's  theory,  and  tends  to  ex- 
clude any  other  theory,  it  is  sufficient  to  sup- 
?ort  a  verdict  tot  him. — Gilmore  v.  Ctotronicn, 
37  P.  37a 

{  597  (Or.)  Evidence  to  support  the  verdict  or 
findings  of  fact  must  cover  all  material  issues  as 
to  which  the  prevailing  party  had  the  burden  of 
proof.— Fields  v.  Western  Union  Telegraph  C!o., 
187  P.  200. 

{ 597  (Or.)  To  support  a  verdict,  there  must 
be  some  legal  evidence  of  every  issue,  on  which 
tbe  prevailuig  party  had  the  burden  of  proof. — 
WasUjeff  V.  Hawley  Pulp  &  Paper  Co.,  137  P. 
756. 

EXAMINATION. 

See  Evidence,  {  653 ;   Witnesses,  {{  230-288. 

EXCEPTIONS. 

See  Appeal  and  Error,  {{  248-266;    Pleading, 
{{  192-214. 

EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Error,  {{  497,  525,  544,  663, 
663,  613,  701,  713,  768,  864,  907. 

I.  NATURE,  FORM.  AND  CONTENTS 
IN  GENERAIk 

{  18  (Or.)  A  paper  including  only  a  copy  of 
the  instructions,  with  exceptions  to  four  of  them, 
without  the  evidence  or  other  matter  necessary 
to  explain  it,  as  provided  by  L.  O.  L.  {  171,  is 
not  a  proper  bill  of  exceptions,  though  accom- 
panied by  a  transcript. — Willis  v.  Horticultural 
Fire  Relief  of  Oregon,  137  P.  761. 

{20  (Cal.App.)  Documents  entitied  "Bill  of 
Exceptions"  which  contain  several  specifica- 
tions of  the  insufficiency  of  tbe  evidence,  inter- 
mingled with  argument  and  authorities,  and 
certain  errors  of  law,  but  not  setting  out  the 
evidence,  and  not  authenticated  by  tbe  trial 
judge,  or  referred  to  in  the  authenticated  state- 
ment of  the  case,  cannot  be  considered  as  a 
bill  of  exceptions.— Hastaran  v.  Marcband,  137 
F.  297. 

EXCHANGE  OF  PROPERTY. 

See  Brokers;    Damages,   {   78;    Fraud,  {  12; 
Pleading,  {  369 ;    Specific  Performance,  {  21. 

EXCUSE. 

i  See  Ciontracts,  {  303. 
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EXECUTION. 

See  Limitation  of  Actions,  {  44. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See    Deathjl   81;    Judgment,   H   718,   786; 
Trusts;    wBls. 

XX.  APPOIHTMEITT,    QVAIJFIOATXOH, 
AKD   TEITUBE. 

i  9  (Elan.)  Power  to  grant  letters  of  admin- 
istration is  not  dependent  upon  the  existence  of 
debts  left  by  the  deceased  or  assets  legally  ap- 
plicable to  th^  payment. — Metrakoa  y.  Kansas 
City.  M.  &  O.  Ry.  Co.,  137  P.  963. 

g  1 1  (Kan.)  For  the  purpose  of  the  appoint- 
ment of  an  administrator  for  the  prosecution  of 
a  death  claim,  the  personal  property  left  by  the 
deceased  may  be  merely  nominal. — Metrakos  t. 
Kansas  C!ity,  BI.  &  O.  Ry.  Co.,  137  P.  053. 

A  claim  under  Code  Civ.  Proc.  419  (Gen.  St 
1909,  S  6014),  authorizing  recovery  of  damages 
for  wrongful  death,  is  not  an  estate  of  the  de- 
ceased to  be  administered  within  the  state. — Id. 

{  17  (Cal.)  Ordinarily  the  widow  is  entitled  to 
letters  of  administration,  unless  she  waives  such 
right— In  re  Martin's  Estate,  137  P.  2. 

The  rendition  of  an  interlocutory  decree  of  di- 
vorce against  a  wife  before  her  husband's  death 
would  not  take  away  her  right  to  administer  the 
estate.— Id. 

The  fact  that,  after  a  husband  and  wife  had 
executed  a  contract  embodying  a  mutual  waiver 
of  all  rights  in  each  other's  estate,  they  had 
sexual  relations,  but  without  occupying  the  same 
habitation  as  husband  and  wife,  would  not  en- 
title the  wife  to  letters  of  administration  on  the 
husband's  subsequent  death. — Id. 

{  17  (Mont.)  It  is  the  policy  of  the  law  that 
intestate's  widow  shall  control  in  limine  the 
administration  of  his  estate,  and  she  may  either 
administer  it  herself,  or  nominate  a  competent 
person  to  do  so. — In  re  Blackburn's  Estate,  137 
P.   381. 

The  fact  that  the  widow  claims  property 
which  the  other  heirs  claim  belongs  _  to  the 
estate  does  not  make  her  or  her  nominee  in- 
<x>mpetent  to  administer  the  estate;  that  not 
being  made  a  ground  of  incompetency  by  Bev. 
Codes,  S  7436.— Id. 

One  who  was  appointed  administrator  as  the 
widow's  nominee  should  have  candidly  informed 
her,  pending  his  appointment  that  her  claims 
to  the  estate  might  be  questioned,  and  should 
not  have  concealed  his  hostile  attitude  toward 
such  claims  until  after  his  appointment — Id. 

Whether  intestate's  widow  was  herself  com- 
petent to  be  appointed  administratrix  of  bis 
estate  or  not,  she  yet  had  a  right  to  nominate 
the  administrator. — Id. 

i  19  (Mont.)  Under  Rev.  Codes,  g§  7432,  7444, 
7447,  7450,  held  that  a  widow  s  right  of  ad- 
ministration, once  waived,  pursuant  to  section 
6181,  permitting  the  waiver  of  laws  intended 
for  one^s  own  benefit,  could  not  be  reasserted  if 
the  renunciation  was  fairly  procured  and  free- 
ly given.— In  re  Blackbum^s  Bstate,  137  P. 
381. 

If  a  widow's  nominee  for  administrator  pend- 
ing her  assent  to  his  appointment  intentionally 
caused  her  to  believe  that  he  was  not  hostile  to 
her  claims,  and  thereby  obtained  her  consent  to 
his  appointment,  her  waiver  of  her  right  to  ad- 
ministration cannot  be  said  to  have  been  fairly 
procured,  or  freely  given,  so  as  to  prevent  her 
from  reasserting  such  right — Id. 

1 20  (Cal.)  Evidence  in  a  proceeding  by  a 
widow,  who  was  divorced  by  Interlocutory  decree 
before  her  husband's  death,  for  appointment  as 
administratrix  held  not  to  show  the  resumption 
of  marital  relations  or  the  abandonment  of  a  di- 
vorce proceeding  after  the  husband's  death.— In 
re  Martin's  Estate,  137  P.  2. 

g  21  (Cal.)  Under  the  direct  provisions  of  Code 
Civ.  Proc.  I  1350a,  the  granting  of  letters  with 


the  win  annexed  in  s  eaae  where  fhe  testator 
appointed  no  executor  must  be  made  in  accord- 
ance with  the  mles  for  the  granting  of  adminis- 
tration in  ordinary  cases  of  intestacy. — In  re 
Winbigler's  Estate,  137  P.  1. 

Under  Code  Civ.  Proc  {  1365,  the  heir  at  Uw 
of  a  decedent,  who  made  a  will  disposing  of  his 
entire  estate  but  appointing  no  executor,  ia  not 
entitled  to  letters  of  administration  with  the 
will  annexed  unless  he  takes  some  part  of  the 
testator's  personal  estate  nnder  the  will. — Id. 

§  35  (Mont.)  Evidence,  in  a  petition  by  in- 
testate's widow  for  the  removal  of  an  adminis- 
trator appointed  at  her  instance,  held  to  show 
that  bis  appointment  was  not  ftdrly  procured, 
in  that  his  hostile  attitude  toward  her  claims 
was  intentionally  concealed  until  after  his  ap- 
pointment— In  re  Blackburn's  Estate,  137  P. 
381. 

In  proceedings  by  a  widow  for  removal  of  an 
administrator  nominated  by  her,  a  i>arty  should 
not  be  required  to  observe  the  technical  rules  of 
pleading;  it  being  sufficient  if  the  complaint 
inform  tne  administrator  of  its  nature  and  prop- 
er scope. — ^Id. 

VII.  DIgTRIBimON  OF  ESTATE. 

1315  (Cal.)  A  decree  of  distribution  that  the 
estate  of  testator  be  decreed  to  his  widow  in 
fee,  rendered  on  the  petition  of  the  executors, 
conclusively  adjudges  that  the  widow  takea  the 
estete  freed  from  any  tmst  in  favor  of  an  exec- 
utor claimed  to  have  been  created  by  the  will. — 
Wills  V.  Wills,  137  P.  249. 

It  is  only  when  by  apt  language  a  will  is 
incorporated  in  a  decree  of  distribution  that  re- 
sort may  be  had  to  the  will  to  determine  the 
distributees  and  their  rights,  and  in  all  other 
cases  the  decree  alone  determines  the  rights  of 
the  parties.— Id. 

X.  AOTIOIT8. 

{439  (Nev.)  Where  the  holder  of  a  miner's 
lien  died  after  assigning  the  daim  to  another, 
the  assignee  was  entitled  to  collect  the  claim 
and  enforce  the  lien  without  making  the  as- 
signor's administrator  a  party.— State  t.  Lan- 
gan,  137  P.  517. 

1 453  (Okl.)  A  judgment  rendered  against  "A. 
A.,  administrator  of  the  estate  of  Z.  T.  A.,  de- 
ceased," is  not  a  personal  judgment  but  a  judg- 
ment against  him  in  his  official  capacity.— Col- 
lier V.  Gannon,  137  P.  1179. 

EXEMPTIONS. 

See  Homestead;  Process,  |  120;  Taxation,  K 
233,  261.  ^^ 

EXPLOSIVES. 

See  Master  and  Servant,  |  819;   Trial,  ^  296. 

g  12  (Wash.)  A  complaint,  alleging  that  de- 
fendant without  warning  set  off  a  blast  in  a 
populous  city  directly  opposite  plaintiff's  resi- 
dence, and  that  plaintitf  was  injured  by  dust 
therefrom,  held  sufficient  without  alleging  that 
such  acts  were  negligent. — Brits  v.  Honiehan, 
137  P.  1035. 

Setting  off  a  heavy  explosion  in  defendant's 
brickyara,  in  a  populous  portion  of  a  ci^  op- 
posite plaintiff's  residence,  held  prima  facie  ev- 
idence of  defendant's  negligence. — Id. 

EX  POST  FACTO  LAWS. 

See  Statutes,  I  270. 

EXTRADITION. 

II.  INTERSTATE. 

g  30  (Nev.)  Where  a  husband  and  wife  in 
Pennsylvania  agree  to  separate,  he  to  pay  her  a 
monthly  sum  for  her  support  and  that  of  a 
minor  child,  and  prior  to  any  default  he  left  the 
state,  he  was  not  a  fugitive  from  justice  from 
Pennsylvania,  based  on  a  criminal  charge  for 
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.failure  to  maintain  Us  wife  and  child  in  Penn- 
sylvania.—Ex  parte  Kuhns,  137  P.  83. 

1 32  (Ner.)  Where  an  alleged  fugitive  from 
justice  is  arrested  in  extradition  proceedings 
and  the  accompanying  indictment  charges  an  of- 
fense within  the  period  of  limitations,  it  is  im- 
material that  the  copy  of  the  indictment  under 
rwliich  he  was  first  arrested  contained  a  clerical 
error  so  as  to  charge  a  crime  barred  by  limita- 
tions.—Ex  parte  Kuhns,  137  P.  83. 

§  32  (WashJ  Under  Const  U.  S.  art.  4,  t  2, 
and  Rev.  St.  U.  S.  8  5278  (U.  S.  Comp.  St.  1001, 
p.  3597),  providing  for  the  return  of  fugitives 
from  justice,  the  fugitive  must  be  demanded  as 
such  by  the  executive  of  the  state  from  which 
he  fled,  the  demand  must  be  accompanied  by  a 
copy  of  the  indictment,  or  affidavit  made  be- 
fore a  magistrate,  charging  the  fugitive  with 
crime  in  the  demanding  state,  and  a  copy  of 
the  indictment,  or  affidavit,  must  be  certified  to 
by  the  executive  of  the  demanding  state.— Thorp 
V.  Metzger,  137  P.  330. 

{ 36  (Wash.)  An  extradition  warrant,  recit- 
ing that  accused  was  charged  in  the  demanding 
state  with  the  crime  of  buying  and  receiving 
stolen  property;  that  he  was  a  fugitive  from 
the  justice  of  that  state;  that  a  demand  had 
l>een  made  by  the  Governor  thereof,  accompanied 
by  a  copy  of  the  complaint,  information,  or  in- 
dictment, certified  by  the  Governor  to  be  au- 
thentic, was  sufficient.- Thorp  v.  Metzger,  137 
P.  330. 


Se«  Brokers. 


FACTORS. 


FALSE  IMPRISONMENT. 

I.  CXVn.  T.TABfT.TTT. 

<A)  Acts  Oonatltntlngr  False  Imprisonment 
and  lilabllity  Tberefor. 

1 7  (Wash.)  Plaintiff,  having  taken  no  steps 
to  have  a  judgment  convicting  him  of  contempt 
reviewed  but  having  paid  his  fine  and  costs 
after  remaining  a  few  days  in  jail,  could  not 
maintain  an  action  against  the  judge  and  sher- 
ift  for  false  imprisonment. — Pierce  v.  Mitchell, 
137  P.  100& 

i  12  (Idaho)  Under  Bev.  Codes,  i  2035,  held 
that  a  commitment,  regular  on  its  face  and  is- 
sued by  a  court  of  competent  jurisdiction,  was 
a  protection  to  the  sheriff  against  liability  in 
'damages  for  false  imprisonment — Peterson  v. 
Merritt,  137  P.  526. 

Where  a  sheriff  acts  ander  a.  process  regular 
on  its  face  and  issued  by  a  court  of  competent 
jurisdiction  and  arrests  the  person  against 
whom  it  is  issued  under  its  directions,  he  is 
not  liable  for  false  imprisonment,  though  ir- 
regularities were  committed  or  the  process  ob- 
tained wrongfully,  fraudulently,  or  unlawfully. 
—Id. 

FALSE  REPRESENTATIONS. 

See  Fraud. 

FEES. 

See  Attorney  and  Client,  81  140,  167 ;  CHerks 
of  Courts,  8  37;  Records,  {  o;  Witnesses, 
8  26. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  88  159-182,  262,  271, 
279,  287. 

FENCES. 

See  Adverse  Possession,  8  16:  Animals,  |  92; 
Railroads,  8  446. 

FINDINGS. 

See  New  Trial,  88  73,  78 ;    Reference,  «  106 ; 
1,  88  349;^Sr.  8^1-405;  Waters  and  Wa- 


Trial,  ,_ 

ter  Courses,  §  33. 


FIRE  INSURANCE 

See  Insurance. 

FISH. 

See  Judgment,  8  829 ;    Monopolies,  |  4. 

8  5  (Or.)  A  tideland  riparian  owner  has  the 
exclusive  right  to  draw  a  seine  on  his  own  land,  • 
but  (<annot  fish  in  a  manner  different  from  that 
which  may  be  legally  asserted  by  every  other 
citizen.— Eagle  Cliff  Fishing  Co.  y.  McGowan, 
137  P.  766. 

FIXTURES. 

P27  (Wash.)  A  refrigerator,  sink,  etc.,  which 
might  or'  might  not  be  a  trade  fixture,  if  put 
thereon  by  the  tenant  under  an  agreement  that 
he  might  remove  them,  would  belong  to  the 
tenant— O'Daniel  v.  Streeby,  187  P.  1025. 

FLIGHT. 

See  Criminal  Law,  88  351,  822. 

FLOWAGE. 

See  Waters  and  Water  Courses,  88  262,  263. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Justices  of  the  Peace,  8  36. 

X.  CTVIZ.  LIABIUTT. 

85  (OkL)  A  lessor  in  possession  through  his 
tenants  may  maintain  forcible  entry  and  de- 
tainer against  a  person  who,  at  the  expiration 
of  the  tenancy  but  before  the  tenants  have  mov- 
ed, went  upon  the  land  without  objection  from 
the  tenants  and  claimed  title  superior  to  that  of 
plaintiff.— Bilby  v.  Brown,  137  P.  102. 

8  6  (Kan.)  In  forcible  entry  and  detainer,  the 
title  of  property  cannot  be  in  issue  in  the  sense 
of  being  the  final  matter  to  be  determined.— 
Linder  t.  Wamock,  137  P.  962. 

8  6  (Okl.)  In  forcible  entry  and  detainer,  the 
right  of  possession  only,  and  not  the  title,  can 
be  tried.— Bilby  v.  Bean,  137  P.  691. 

8  29  (Okl.)  Where,  in  forcible  entry  and  de- 
tainer, the  imdisputed  evidence  showed  that 
plaintiff  had  been  in  possession  for  several 
yearq  and  that  defendant  during  his  temporary 
absence  and  without  his  consent  entered  and 
held  possession  by  force,  plaintiff  was  entitled 
to  recover.— Bilby  v.  Bean,  137  P.  691. 

FORECLOSURE. 

See  Mechanics'  Liens,  88  246-291;  Mortgages, 
88  401-581. 

FOREIGN  CORPORATIONS. 

See  Certiorari,  88  S>  33;  Commerce,  8  46;  Cor- 
porations, 88  641-684. 

FORFEITURES. 

See  Damages,  8  78;  Insurance,  88  328-392; 
Limitation  of  Actions,  8  30;  Mines  and  Min- 
erals, 88  25,  27;    Railroads,  §  85. 

FORGERY. 

8  15  (Cal.App.)  The  word  "instrument,"  as 
used  in  Pen.  Code,  §  115,  making  the  filing  or 
offering  of  a  false  or  forged  instrument  entitled 
to  be  recorded  a  felony,  is  limited  to  the  ordi- 
nary meaning  of  the  word  in  the  statutes. — Peo- 
ple V.  Eraser.  137  P.  276. 

The  filing  of  a  false  and  fraudulent  birth  cer- 
tificate does  not  come  within  Pen.  Code,  8  115, 
providing  that  any  person  who  procures  or  of- 
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fera  for  record  a  false  or  forged  instrument  en- 
titled to  recordation  is  guilty  of  a  felony.— Id. 
i  29  (Wash.)  An  information  for  forgery  set- 
ting out  as  the  subject  of  the  forgery :  "Great 
Northern  Bailway  Co.  Certificate  of  Identifica- 
tion. Issue  for  the  month  of  Feby.  1918,  Cas- 
cade Division,  Section  Gang  No.  326,  Working 
no.  Seven.  Signature  of  Workman:  John 
Hauser.  Dan  Armstrong,  Foreman,"  held  suf- 
ficient without  the  averment  of  extrinsic  facts 
showing  its  legal  efficacy;  it  being  an  instru- 
ment spedfically  made  the  subject  of  forgery  by 
Rem.  &  Bal.  Code,  i  2583.— State  t.  Smith,  137 


P.  1008. 

FORGETFULNESS. 

See  Negligence,  §  69. 

FRANCHISES. 

See  Banks  and  Banking,  {  78. 

FRAUD. 
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See  Account,  J  17;   Attorney 


Notes,  §8  103,  315,  520;  Corporations,  If  806, 
495;  Deeds,  §  70;  Frauds,  Statute  of;  Fraud- 
ulent Conveyances;  Limitation  of  Actions,  { 
100;  Mortgages,  I  239;  Pleading,  §§'8,' 369; 
Principal  and  Agent,  f  71 ;  Specific  Perform- 
ance, 8  53;    Taxation,  {  592;  Trusts,  {  283. 

Z.  DECEPTION   OONSTTHTTINO 

rBAUD,  Aim  TjTABTTiITY 

THEREFOR. 

S  9  (Or.)  An  action  of  deceit  cannot  be  main- 
tained, unless  representations  were  false,  either 
knowingly  or  recklessly  made,  with  intent  they 
should  be  acted  on,  and  they  were  acted  on,  and 
the  party  injured. — McFarland  v.  Carlsbad  Hot 
Springs  Sanitarium  Co.,  137  P.  209. 

{  12  (Kan.)  False  representations,  on  an  ex- 
change of  property,  that  one  defendant  was 
ready  and  able  to  take  at  a  certain  price  the 
land  traded  for  by  plaintiff,  bein^  a  pretense  con- 
cerning an  existing  condition,  is  fraud  author- 
izing recovery  of  damages.— Hincbey  v.  Starrett, 
187  P.  81. 

§  20  (Cal.)  To  entitle  a  person  to  redress  be- 
cause of  a  false  representation,  it  is  not  enough 
to  show  that  it  was  material,  known  by  the 
maker  to  be  false,  and  made  with  the  intent  to 
deceive,  but  it  must  be  shown  that  it  actually 
misled  and  deceived  the  party  complaining. — 
Maxon-Nowlin  Co.  v.  Norswing,  137  P.  240. 

{  20  (Wash.)  Plaintiff  having  been  induced  to 
trade  a  store  for  a  lot  alleged  to  be  worth  $300, 
defendant's  misrepresentations  as  to  its  loca- 
tion held  not  barred  from  relief  because  he  bad 
inquired  of  a  friend  as  to  the  value  of  the  lot 
and  bad  been  informed  that  if  located  as  rep- 
resented it  was  worth  from  $600  to  $1,000.— 
Lamb  v.  Levy,  137  P.  1024. 

i  2 1  (Cal.)  A  party  who  relies  upon  and  is 
deceived  by  misrepresentation  may  claim  relief, 
even  though  he  had  an  opportunity  to  learn  the 
truth  by  prosecuting  inquiries  or  otherwise;  but 
one  with  actual  knowledge  of  the  truth  cannot 
recover.— Maxon-Nowlin  Co.  v.  Norswing,  137 
P,  240. 

H.  ACTIONS. 

(B)   Parties  and  PleadiUK. 

$41  (Or.)  Complaint  held  to  state  a  cause  of 
action  for  deceit,  though  containing  statements 
which  did  nnt  constitute  fraud  and  indefinite  al- 
legations.—McFarland  V.  Carlsbad  Hot  Springs 
Sanitarium  Co.,  137  P.  209. 

(C)  BTldemce. 

S  58  (Cal.)  Evidence,  in  an  action  to  recover 
for  fraudulent  misrepresentations  as  to  the  size 
of  a  parcel  of  land  made  in  connection  with  a 
transfer  thereof,  held  to  sustain  findings  that 
the  plointiS  did  not  believe  and  did  not  rely  on 


the  alleged  representadonB.- Maxon-Nowlin  Co. 
V.  Norswing,  187  P.  240. 

158  (Or.)  Evidence  that  the  name  of  a  de- 
fendant appears  on  a  prospectns  as  director  of 
the  corporation  issuing  it  does  not  sustain  an 
action  against  him  for  fraud  in  the  proapectos, 
without  connecting  him  with  its  circulation. — 
McFarland  v.  Carlsbad  Hot  Springs  Sanitarium 
Co..  137  P.  209. 

(D)   DamaKea. 

1 59  (Kan.)  The  measure  of  damages  for  false 
representations  that  one  defendant  was  ready 
to  take  at  a  certain  price  the  land  for  which 
plaintiff  exchanged  his  automobile  was  the  dif- 
ference between  the  value  of  the  automobile 
and  the  sum  thus  agreed  to  be  paid  foi  the 
land.— Hinchey  v.  Starrett,  137  P.  81. 

{59  (Wash.)  The  measure  of  damages,  in  an 
action  by  a  purchaser  of  realty  for  damages 
from  fraudulent  representations  as  to  the  thick- 
ness of  the  walls,  etc.,  is  the  difference  between 
the  value  of  the  property  at  the  time  of  sale  and 
its  value  had  it  been  as  represented.— Hunt  v. 
AlUson,  137  P.  822. 

(B)  Trial,  Jadsasent,  aad  Hvrtvtr. 

i  64  (Or.)  Evidence  that  defendant  assisted  in 
the  preparation  of  a  fraudulent  prospectus  for 
a  corporation  is  sufficient  as  against  him  to  go 
to  the  jury. — McFarland  v.  Carlsbad  Hot 
Springs  Sanitarium  Co.,  137  P.  209. 

FRAUDS,  STATUTE  OF, 

m.  PROMISES     TO     ANSWER     FOB 

DEBT.    DEFAITLT,    OR    MI80AR- 

RIAOE    OF    ANOTHER. 

823  (Wash.)  A  parol  contract  by  defendant 
to  pay  plaintiff  for  goods  furnished  to  N.  held 
only  a  collateral  promise  to  answer  for  the 
debt  or  default  and  void  under  the  statute  of 
frauds.— Pressentin  r.  Hawkeye  Timber  Co., 
137  P.  999. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

8  129  (Wash.)  The  execution  of  a  will  is  not 
such  part  performance  of  an  oral  contract  to  be- 
queath property  as  will  take  the  contract  out 
of  the  statute  of  frauds. — McClanahan  v.  Mc- 
Clanahan,  137  P.  479. 

i  133  (N.M.)  Where  the  purchaser  at  a  fore- 
closure sale  made  a  parol  agreement  with  the 
mortgagor  to  pay  him  the  difference  between 
the  price  he  was  required  to  pay  at  the  sale  and 
$35,000,  and  was  put  in  possession,  the  agree- 
ment to  pay  the  difference  could  be  enforced 
bv  the  mortgagor.— Harris  v.  Hardwick,  137  P. 
6ol. 

The  statute  of  frauds  is  no  bar  to  an  action 
for  the  price  of  land  actually  conveyed,  where 
the  deed  has  been  accepted  or  title  otherwise 
passed. — Id. 

8  1 39  (Cal.App.)  Parol  evidence,  though  in- 
volving the  subject  of  an  executory  contract 
which  in  iteelf  would  be  within  the  statute  of 
frauds,  may  be  resorted  to  to  prove  performance 
in  satisfaction  of  an  accord. — B.  &  W.  En- 
gineering Co.  V.  Beam,  137  P.  624. 

FRAUDULENT  CONVEYANCES. 

See  Limitation  of  Actions,  {  44. 

I.   TRANSFERS   AND    TRANSACTIONS 

INVAI.ID. 

(H)  Pretereaeaa   to  Oredltora. 

8  118  (Wash.)  A  debtor  may  prefer  a  creditor 
except  in  cases  of  insolvency. — Pacific  Coast 
Biscuit  Co.  7.  Oswald,  137  P.  483. 

(I)  ReteatlOB   o<   Possessloa   or  Apparent 
Title  by  Orantor. 

8  147  (Idaho)  Where  a  retailer  sold  a  wagon, 
received  the  price,  and  placed  apon  it  a  notice  ox 
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sale,  but  retained  poBaession,  held,  that  tbere 
was  a  Bufflcient  cbange  of  possession  under 
Rev.  Codes,  i  3170,  as  against  tlie  manufactur- 
er who  sold  the  wagon  to  the  retailer  under  a 
conditional  sale  contract,  though  a  receiver 
took  charge  of  the  retailer's  property  before 
removal  of  the  wagon.— Trousdale  v.  Winona 
Wagon  C3o.,  137  P.  872, 

m.  BEMia)IES   OF   OREDITOBS  AND 
PTTRCHASEBS. 

<A)  Peraona  Bntltled  to  Aaaert  In-rmlldltr. 

{210  (Okl.)  A  subsequent  creditor,  who  ex- 
tends credit  after  actual  or  constructive  notice 
of  a  fraudulent  conveyance,  cannot  attack 
same.— Rauh  v.  Morris,  137  P.  1174. 

§213  (Idaho)  A  manufacturer,  who  sold  a 
wagon  to  a  retailer  who  resold  it  to  a  consum- 
«r,  but  retained  possession,  placing  upon  it  a 
notice  of  sale,  held  not  a  "creditor"  within  Rev. 
Codes,  I  3170,  providing  that  transfers  of  person- 
alty unless  accompanied  by  change  of  possession 
sliall  be  void  against  creditors  of  the  seller  while 
lie  is  in  possession.- Trousdale  t.  Winona  Wag- 
on Co.,  137  P.  872. 

{221  (Cal.)  The  allowance  of  a  claim  against 
a  decedent's  estate  has  the  effect  of  a  judgment, 
and  the  claimant  may,  by  reason  thereof,  main- 
tain an  action  to  set  aside  fraudulent  transfers 
made  by  decedent  and  to  subject  the  property 
to  the  satisfaction  of  the  judgment. — Scholle  v. 
Finnell,  187  P.  241. 

FUGITIVES  FROM  JUSTICE. 

See  Extradition. 


See  Fish. 


GAME. 
GARNISHMENT. 


See  Appeal  and  Error,  {  920. 

n.  PERSOK8    ANB    PBOPERTT    81TB- 
JBCT  TO  OABHISBMEHT. 

I  13  (Wash.)  If  there  is  no  present  indebted- 
ness from  the  garnishee,  there  is  nothing  upon 
which  the  writ  can  be  operated. — Barkley  v. 
Kerfoot,   137  P.  1046. 

1 41  (Wash.)  Under  Rem.  &  Bal.  Code,  §  693, 
providing  that  if  the  garnisbee  is  indebted  to 
the  principal  defendant,  but  that  such  debt  has 
not  matured,  he  shall  pay  such  sum  into  court 
when  due,  a  covenant  to  pay  future  install- 
ments of  rent  under  the  lease  held  too  un- 
certain to  be  regarded  as  an  absolute  present 
but  not  matured  indebtedness. — Barkley  v.  Ker- 
foot, 137  P.  1046. 

Under  Rem.  &  Bal.  Code,  i  8766,  providing 
that  conveyances  of  community  property  be- 
tween husband  and  wife  are  valid  except  as  to 
existing  equities  in  favor  of  creditors,  the  term 
"existing  equities"  embraces  both  existing  and 
contingent  liabilities  and  does  not  include  ex- 
isting debts  or  apply  to  a  garnishment  of  rent 
to  be  due  under  a  lease. — Id.    ■ 

VI.  PBOOEEDINOS  TO  SUPPOBT  OB 
ENFOBOE. 

i  135  (Or.)  Appearance  of  garnishee,  who  has 
denied  liability,  does  not  give  a  court  jurisdic- 
tion to  render  judgment  against  him,  without 
the  service  of  allegations  and  interrogatories. 
— Fraley  v.  Hoban,  137  P.  751. 

I  175  (Or.)  A  judgment  against  a  garnisbee 
which  does  not  refer  to  nor  perpetuate  the  lien 
of  the  attachment  is  erroneous. — Fralev  v. 
Hoban,  137  P.  751.  ' 

GIFTS. 

See  Charities,  {  31;   Wills,  f  523. 


GOOD  FAITH. 

See  Sales,  |  236;  Vendor  and  Purchaser,  {{  281, 
239. 

GRANTS. 

See  Monopolies,  {  4;   Public  Lands. 

GROUND  RENTS. 

See  Landlord  and  Tenant,  g  231. 

GUARANTY. 

See  Assignments,  |§  10,  58;  Bills  and  Notes,  § 
267;  Judgment,  )  601;  Landlord  and  Tenant, 
I  184;   Principal  and  Surety. 

n.  OONSTBUCnON  ANB  OPEBATIOS. 

827  CWash.)  Guarantors  are  not  liable  be- 
yond the  express  terms  of  their  engagement — 
Simpson  Logging  Co.  v.  Northwest  Bridge  Co., 
137  P.  127. 

§  39  (Cal.App.)  Where  a  guaranty  of  rent 
expressly  required  the  guarantors,  on  failure  of 
the  lessee  to  pay  the  rent,  to  forthwith  pay  the 
same,  the  guarantors  were  not  entitled  to  notice 
of  the  lessee's  election  to  surrender  and  its  ac- 
ceptance by  the  lessors. — Boschetti  ▼.  Morton, 
137  P.  1085. 

!46  (CaLApp.)  Under  Civ.  Code,  {$  2807, 
2808,  guarantors  of  payment  of  rent  under  a 
lease  held  not  entitled  to  notice  within  a  rea- 
sonable time  after  the  lessee's  default  in  order 
to  fix  their  liability.— Boschetti  v.  Morton,  137 
P.  1085. 

m.  DISCHABOE  OF  OUABANTOB. 

§  53  (Cal.App.)  Where  lessors  merely  accept- 
ed the  lessees  surrender  of  the  premises  with- 
out eviction,  tbere  was  no  change  in  the  con- 
tract or  rights  of  the  parties  so  as  to  release  a 
guarantor  of  the  rent  under  Civ.  Code,  §  2819. 
—Boschetti  v.  Morton,  137  P.  1085. 

rv.  BEMEDZES  OF  CBEDITOBS. 

§  82  (Cal.App.)  In  an  action  on  a  guaranty 
of  a  lease,  the  lessee  was  not  a  necessary  par- 
ty, especially  where  he  was  insolvent,  under 
Civ.  Code,  |S  2800,  2801.— Boschetti  v.  Morton, 
137  P.  1C(85. 

GUARDIAN  AND  WARD. 

See  Infants,  {  116;  Insane  Persons,  |  34;  Ju- 
ry, §  14. 

HABEAS  CORPUS. 

See  Courts,  §  472;  Discovery,  {  29;  Divorce,  { 
832. 

I.  NATUBE  ANB  GBOtrNDS  OF 
BEMEDT. 

{  4  (N.M.)  A  writ  of  habeas  corpus  is  not  a 
writ  of  error,  and  cannot  discbarge  the  tune- 
tions  of  such  writ— Ex  parte  Cica,  137  P.  598. 

S  30  (N.M.)  Errors  or  irregularities,  which 
would  be  ground  for  reversal,  cannot  be 
grounds  for  the  release  of  a  prisoner  on  habeas 
corpus.— Ex  parte  Cica,  137  P.  598. 

Error  in  imposing  a  sentence  of  both  fine 
and  imprisonment  tor  violation  of  a  city  or- 
dinance, where  such  ordinance  provided  for  fine 
or  imprisonment,  held  not  to  render  the  judg- 
ment wholly  void,  so  as  to  entitle  defendant  to 
release  on  habeas  corpus  before  he  had  paid 
the  fine  or  sufiered  the  imprisonment — Id. 

S  33  (Ariz.)  Anyone  in  custody  on  a  criminal 
charge  for  want  of  bail  is  entitled  to  a  writ  of 
I  habeas  corpus  for  admission  to  bail. — In  re  Haig- 
l  ler,  137  P.  423. 
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n.  JmuSDICTTOM.    PKOOEEDINOS. 
Ain>  BKUEF. 

{ 54  (Ariz.)  One  in  custody  on  a  criminal 
charge,  applying  for  writ  of  habeas  coipus  for 
admission  to  bul,  need  only  allege  that  he  is 
confined  for  want  of  bail  under  House  Bill  1, 
entitled  "An  act  to  establish  a  Penal  Code."— 
In  re  Haigler,  137  P.  423. 

§  56  (Wash.)  A  petitioner  for  a  writ  of  habeas 
corpus,  who  elects  to  stand  on  his  demurrer  to 
the  return,  thereby  admits  all  the  allegations 
thereof.— Thorp  v.  Metzger,  137  P.  330. 

i  85  (Kan.)  A  father  will  not  be  deprived,  at 
the  instance  of  a  third  person,  of  the  custody 
of  his  child  after  the  death  ol  its  mother,  on 
the  ground  that  he  is  unfit,  unless  his  unfitness 
is  shown  by  satisfactory  proof. — Pinney  v.  Sull- 
en, 137  P.  987. 

Evidence  in  habeas  corpus  to  obtain  custody 
of  a  child  held  insufficient  to  establish  that  the 
father  was  unfit  to  be  intrusted  with  its  cus- 
tody and  guardianship. — Id. 

i  99  (Kan.)  Upon  death  of  the  wife,  the  hus- 
band is  entitled  to  the  custody  of  a  child  award- 
ed to  the  wife  by  a  divorce  decree,  where  he 
is  not  an  unfit  person. — Pinney  ▼.  Salzen,  137 
P.  987. 

In  determining  to  whom  the  custody  of  a  child 
should  be  awarded,  its  welfare  should  be  regard- 
ed more  than  the  technical  right  of  the  parent 
—Id. 

A  parent  will  not  be  deprived  of  the  custody 
of  his  child  because  a  third  person,  seeking  its 
custody,  has  larger  means  and  is  able  to  give 
Oie  child  greater  advantages.- Id. 

i  99  (Ukl.)  Thd  right  of  the  mother  of  a  mi- 
nor child,  its  father  being  dead,  to  its  custody 
and  control,  is  superior  to  that  of  a  third  per- 
son who  has  supported  and  cared  for  the  child 
for  two  or  three  years.— In  re  Butler,  137  P. 
673. 

A  third  person  whose  wife  undertook  the  care 
of  an  infant  child  for  an  uncertain  compensa- 
tion, and  csired  for  and  supported  it  for  two 
or  three  years,  held  to  have  no  legal  right  to 
the  child's  custody  as  against  its  mother.- Id. 

i  99  (Wash.)  In  determining  the  right  to  the 
custody  of  a  child  as  between  a  parent  and  a 
third  person  who  had  adopted  it,  held  that  the 
wishes  of  the  parent  were  subordinate  to  the 
moral,  intellectual,  and  material  welfare  of  the 
child.— Viereck  v.  SulUvan,  137  P.  456. 

i  107  (Ariz.)  Where  one  accused  of  a  capital 
offense  seeks  admission  to  bail,  the  court  should 
hear  all  of  the  evidence,  and  unless  It  clearly 
shows  the  offense  to  be  capital  and  the  presump- 
tion of  guilt  to  be  great,  the  accused  should  be 
admitted  to  bail.— In  re  Haigler,  137  P.  423. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  §|  1026-1071;  Criminal 
Law,  i§  1163-1174. 

HEARSAY  EVIDENCE 

See  Criminal  Law,  i  647;  Bridence,  {{  817, 
S18 

HIGHWAYS. 

See  Bridges  ^  Eminent  Domain,  {101;  Munici- 
pal Corporations,  §§  648-705,  762-809;  Nav- 
igable Waters,  §g  1-16;    Railroads,  Jg  327- 

I.  EBTABLISHMEHT,  ALTERATIOH, 
AND  DISCONTINITAirCE. 

(B)   Estebllahment    br    Statute    or    Statu- 
tory  Prooeedlnss. 

i  18  (Okl.)  A  "public  highway,"  as  distin- 
guished from  a  private  road,  is  one  which  is 
open  to  the  travel  of  the  public. — St.  Louis  & 
S.  E.  By.  Co.  T.  Smith,  137  P.  714. 


n.  HIOHWAT  DISTBIOTS  AMD 
OFFICEB8. 

i  96  (Gal.)  A  resolution  of  the  board  of  coun- 
ty supervisors  authorizing  one  of  their  number 
to  construct  a  road  along  a  way  with  money 
subscribed  by  private  individuals  held  not  to 
make  the  building  of  the  road  a  part  of  the 
supervisor's  official  duty.— Jost  ▼.  King,  137 
P.  4. 

A  complaint  against  a  county  supervisor  for 
damages  for  the  nonconstruction  of  a  proposed 
road  held  insufficient. — Id. 

In  such  action^,  no  recovery  can  be  had  ui>on 
a  mere  speculative  estimate  of  the  increase  in 
the  valiie  of  the  realty  which  would  resnit 
from  the  improvement — ^Id. 

§  97  (Cal.)  Where  a  county  supervisor  in  con- 
structing a  road  was  a  mere  volunteer  not  act- 
ing in  his  official  capacity,  his  sureties  cannot 
be  joined  in  an  action  against  him  for  dam- 
ages for  failure  to  complete  the  road. — Jost 
V.   King,   137  P.   4. 

in.  OONSTBUCTIOK.  IMPBOTZaCEKT, 
Am}   BEPAIB. 

S  105  (Or.)  A  highway  is  free,  and  at  fttt 
times  contioUed  by  legislative  authority. — Yo- 
com  T.  City  of  Sheridan,  137  P.  222. 

V.  BEOrnL&TION  AHD  ITBE  FOR 
TRAVEL. 

(B)  Use  of  Hlchwar  and  Liavr  of  tlie 
Road. 

i  184  (CaLApp.)  Evidence  held  insufficient  to- 
show  that  corporation  engaged  in  selling  auto- 
mobiles, sued  by  person  injured  while  watch- 
ing an  automobile  race,  was  the  owner  or  in 
possession  of  the  automobile  which  injured 
him,  that  it  entered  the  automobile  in  snch 
race,  or  that  the  driver  was  its  employ^  or 
agent— Johnson  v.  Reliance  Automobile  Co., 
137  P.  603. 

Evidence  hdd  insufficient  to  show  negligence 
of  driver  of  automobile,  which  during  race  on. 
highway  left  the  highway  and  ran  into  a  per- 
son.— Id. 

S  184  (Wash.)  An  instruction,  in  an  action 
by  one  injured  when  his  horse  took  fright  at 
defendant's  automobile,  held  not  erroneous  in 
limiting  the  consideration  of  defendant's  negli- 
gence.—Yttregard  V.  Young,  137  P.  1043. 

(C)  iBjarlea  froai  Defeets   or  Obatnto> 
tloms. 

f  198  (Mont)  A  supervisor  of  a  highway  dis- 
trict in  which  a  washout  occurred,  who,  thougli 
promptly  advised  of  it,  provided  no  barrier  or 
warning  of  any  kind,  in  consequence  of  which 
plaintiff,  who  did  not  know  of  it,  was  injured, 
held  prima  facie  liable  to  plaintiff  for  such  in- 
jury.—Smith  V.  Zimmer,  137  P.  538. 

§214  (Mont)  Instructions,  in  an  action 
against  a  highway  supervisor  for  negligence  as 
to  a  defect  in  a  highway,  on  the  theory  that 
defendant  was  not  liable  if  bis  failure  to  re- 
pair was  due  to- lack  of  funds,  and  ignoring  his 
duty  to  warn  the  public,  and,  if  necessary,  to 
erect  a  barrier,  held  properly  refused. — Smith 
V.  Zimmer,  137  P.  538. 


HOMESTEAD. 

See  Public  Lands,  J  35. 

ni.   RIGHTS  OF  SVRVTVIHO  ETDS- 

BAND,  WIFE,  CHIUREN. 

OR  HEIRS. 

i  ISO  (Wash.)  Where,  under  Rem.  A  Bal. 
Code,  i  1405,  deceased's  children  after  his  death 
selected  a  homestead  from  his  separate  proper- 
ty, it  was  error  to  set  it  apart  to  them  in  fee, 
but  it  could  only  be  for  a  limited  time. — In  re^ 
Hedemark's  Estate,  137  P.  1031. 
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B«alMHid  Mid  Wife- 


HOMICIDE 

Sm  CMminal  Law,  ft  278,  438,  722,  823: 

n.  MimDEB. 

1 13  (CaI.App>,)  Malice  will  be  implied  when 
one  deliberately  and  unnecessarily  discharges  a 
gnn  into  a  crowd  of  people  with  ntter  disregard 
of  the  conseqnenges,  though  he  had  no  malice 
against  the  particular  person  shot  or  any  one 
else  In  the  crowd.— People  v.  Stein,  137  P.  271. 

Vn.  EYIBENCE. 

(B)  AamlaallsflitT  In  General. 

I  165  (Cal.)  In  defendant's  trial  for  the  mur- 
der of  his  wife,  evidence  that  the  relation  he- 
tween  them  had  been  most  friendly  and  that 
he  had  provided  for  her  well  held,  in  view  of 
the  staters  evidence  as  to  intent,  to  be  inadmis- 
sible.—People  V.  AUen,  137  P.  1148. 

(B)  Welarbt  nnd  SnflleleneT* 

{228  (CaL)  Evidence  held  sufficient  to  prove 
the  corpus  delicti.- People  v.  Allen,  137  P. 
1148. 

1228  (Cal^App.)  Bvidence  that  deceased  was 
killed  by  a  gunshot  wound  is  sufficient  to  estab- 
lish the  corpus  delicti;  an  autopsy  upon  the 
body  not  being  necessary.— People  v.  Ong  Git, 
187  P.  283. 

-     VHX.  TBIAIk 
(B)  dneatlons  for  Jnrr> 

{270  (Cal.)  Evidence  that  defendant  bad 
been  drinking  and  was  intoxicated  on  the  day 
of  the  shooting  held  sufficient  to  permit  the 
jury  to  consider  the  intoxication  of  accused  un- 
der Pen.  Code,  {  22,  in  determining  his  intent. 
—People  T.  Allen,  137  P.  1148. 

(C)  Instmettona. 

1294  (Cal.App.)  Instructions  that  an  act 
committed  by  one  while  voluntarily  intoxicated 
was  not  less  criminal  by  reason  of  such  condi- 
tion, but  evidence  of  intoxication  could  be  con- 
sidered on  account  of  intent,  held  applicable  in 
a  homicide  case,  where  the  sole  defense  was  that 
accused  was  partially  insane  from  intoxication 
when  he  committed  the  offense. — Paople  v.  Stein, 
137  P.  271. 

{  309  (CaLApp.)  Where  the  evidence  was  such 
that  accused  could  only  have  been  found  guilty 
of  murder  or  acquitted,  and  the  sole  defense  was 
mistaken  identity,  the  refusal  of  requested 
charges  on  manslaughter  was  proper. — People 
V.  Ong  Git.  137  P.  283. 

X.  APPEAI.  AKD  ERROR. 

{340  (Cal.App.)  An  instruction  that,  even  if 
accused  at  the  time  of  the  killing  was  capable 
of  appreciating  the  wrongfulness  of  bis  act,  he 
could  not  be  convicted  if  he  did  not  have  sufll- 
cient  will  power  to  restrain  his  homicidal  tend- 
ency was  favorable  to  accused. — People  t.  Stein, 
137  P.  271. 

HOURS  OF  LABOR. 

See  Constitutional  Law,  {{  205,  238,  276;  Mas- 
ter and  Servant,  {  13. 

HUMANITARIAN  DOCTRINE. 

See  Negligence,  {  88. 

HUSBAND  AND  WIFE. 

See  Death,  {{  31,  05:  Divorcej  Executors  and 
Administrators,  {  17;  Extradition,  S  30;  Gar- 
nishment, {  41;  Habeas  Corpus,  §{  85,  99; 
Homicide,  {  166;  Insurance,  j|  586,  793,  797, 
817;  Marriage:  Rape,  {{  51.  50;  Specific 
Performance,  {  21;  Trial,  |  396;  Wills,  §{  11, 
64,  677. 


VII.  ooMumriTY  property. 

{255  (Wash.)  A  husband,  though  named  as 
grantee  in  deed,  held  not  to  acquire  community 
interest  in  property  paid  for  almost,  if  not  en- 
tirely out  of  the  separate  property  of  the  wife. 
—In  re  Deschamps'  Estate,  137  P.  1009. 

i  258  (Wash.)  Husband  held  not  to  acquire 
community  interest  in  real  estate  owned  by  the 
wife  at  time  of  marriage  by  paying  out  money 
in  repairs  and  up-keep. — In  re  Deschamps'  Ee- 
tate,  137  P.  1009. 

{262  (\V'ash.)  The  presumption  that  prop- 
erty standing  in  the  name  of  either  s^nse  or- 
both  spouses  is  community  property  is  rebut- 
table, and  the  courts  will  look  beyond  the  terms 
of  the  conveyance  and  ascertain,  if  possible,  the 
true  intention  and  purpose  of  the  parties. — In  re- 
Deschamps'  Estate,  137  P.  1009. 

{  273  (Ariz.)  Civ.  Code  1901,  pars.  2124,  2125, 
3102,  3104,  3108-3110,  deBning  separate  and 
community  property,  recognize  a  marital  com- 
munity where  husband  and  wife  are  equal,  and 
the  interest  of  the  wife  is  not  a  mere  possibil- 
ity or  an  expectancy,  and,  on  the  death  of  the 
husband,  she  acquires  the  right  to  control  her 
share.— La  Tourette  v.  La  Tourette,  137  P.  426. 

{  276  (Ariz.)  The  court,  in  administering  com- 
munity property  disposed  of  by  the  will  of  the 
deceased  husband,  may  assume  jurisdiction  of 
the  whole  of  the  community  estate  to  determine 
debts  chargeable  against  it,  and  to  direct  their 
payment  out  of  the  community  property. — La 
Tourette  v.  La  Tourette,  137  P.  426. 

xna.  BEPARAmow  akd  separate 

ICAIKTEirANOE. 

{ 297  (Cal.App.)  Evidence,  in  an  action  for 
separate  maintenance,  held  to  show  that  de- 
fendant, after  learning  that  his  wife  had  con- 
sumption, resolved  not  to  longer  live  with  her- 
and  abandoned  her. — ^Mnrdoagh  y.  Murdoueh. 
137  P.  267. 

{298  (CaLApp.)  Where  a  husband  willfully 
deserted  his  wife,  who  was  willing  to  live  with 
bun,  and  neglected  to  support  her,  and  his  in- 
come was  $200  a  month,  with  board  and  lodg- 
ing free,  and  his  expenses  did  not  exceed  $100  a 
month,  an  award  of  $40  a  month  to  his  wife 
for  separate  maintenance  was  proper. — Mur- 
dough  V.  Murdough,  137  P.  267. 

X.    EKTICINO   AITS   AX,IENATINO. 

,  {  332  (Kan.)  The  petition  in  a  husband's  ac- 
tion for  alienation  need  plead  only  the  ultimate 
facts  and  not  necessarily  the  specific  artifices 
by  which  the  wrong  was  accomplished.— War- 
nock  V.  Moore,  137  P.  959. 

Where  the  petition  pleaded  certain  conduct 
between  certain  dates,  and  further  pleaded  va- 
rious other  means  of  alienation,  which  plaintiff 
could  not,  for  want  of  knowledge,  describe  with 
particularity,  plaintiff  was  not  limited  in  his 
proof  to  the  conduct  and  dates  specially  plead- 
ed.— Id. 

{  333  (Kan.)  In  a  husband's  action  for  aliena- 
tion, evidence  that  defendant  foreclosed  a  chat- 
tel mortgage  on  plaintiff's  property  soon  after 
eloping  with  plaintiff's  wife  was  admissible  on 
the  question  of  malice.— Wamock  v.  Moore,  137 

Evidence,  in  a  husband's  action  for  alienation, 
held  to  show  that  the  elopement  of  plaintiff's 
wife  with  defendant,  and  in  their  Uving  to- 
gether as  man  and  wife,  was  the  result  of  de- 
fendant's siege  of  the  wife's  affections. — Id. 

{  334  (Kan.)  A  verdict  for  $7,250  actual  dam- 
ages for  alienation  of  a  wife's  affections  held 
not  excessive.— Wamock  v.  Moore,  137  P.  959. 

{  335  (Kan.)  Where,  in  a  husband's  action  for 
alienation,  the  evidence  showed  that  the  wife 
left  home  wjth  defendant,  who  furnished  the 
conveyance  and  supplied  her  with  money,  and 
that  they  passed  as  husband  and  wife,  it  was 
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proper  to  instruct  that  defendant's  conduct  in 
«ach  connection  could  be  considered. — ^Wamock 
T.  Moore,  137  P.  959. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  {  653. 

IMPEACHMENT. 

See  Witneesea,  H  345-414. 

IMPLIED  CONTRACTS. 

See  Money  Lent;   Vie  and  Occapatioo, 

IMPROVEMENTS. 

See  Mechanics'  Liens;  Municipal  Corporations, 
i§  35,  283-668;  Waters  and  Water  CJourses, 
!S3. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  S§  93,  96,  136. 

INCEST. 

S  13  (Okl.Cr.App.)  In  a  prosecution  for  in- 
cest, evidence  of  prior  acts  of  incest  held  ad- 
missible as  indicating  continuousness  of  the  il- 
licit relation  and  tending  to  corroborate  the  tes- 
timony of  prosecutrix  as  to  the  particular  act 
charged.— Ellsworth  v.  State,  137  P.  1188. 

g  14  (Okl.Cr.App.)  Evidence  held  to  sustain  a 
conviction  of  incest.— Ellsworth  t.  State,  137  P. 
1188. 

INDEMNITY. 

See  Principal  and  Surety. 

S  10  rCal.)  Under  Civ.  Code,  |  2778,  sobds. 
4-6,  relating  to  notice  to  indemnitor,  a  buyer 
of  corporate  stock  agreeing  to  save  the  seller 
harmless  from  any  liability  as  stockholder  is 
not  entitled  to  notice  of  any  suit  against  the 
seller,  or  an  opportunibr  to  defend  any  suit — 
Eva  ▼.  Andersen,  137  P.  16. 

f  1 1  (Cal.)  A  right  of  recovery  on  a  contract 
to  hold  the  seller  of  corporate  stock  harmless 
from  any  liability  as  stockholder  arises  as  soon 
as  a  liability  is  incurred.— Eva  y.  Andersen,  137 
P.  16. 

i  15  (Cal.)  Where  a  buyer  of  corporate  stock 
agreed  to  hold  the  seller  harmless  from  any  lia- 
bility on  the  stock,  the  seller  might  pay  a 
claim  due  from  the  corporation  and  then  sae 
the  buyer,  or,  in  view  of  Civ.  Code,  i  2778, 
subd.  1,  be  could  sue  the  buyer  before  payment. 
—Eva  v.  Andersen,  137  P.  16. 

A  complaint  in  an  action  by  a  seller  of  cor- 
porate stock  on  the  buyer's  agreement  to  hold 
him  harmless  from  liability,  which  alleges  a 
payment  because  of  his  liability  for  a  debt  of 
the  corporation  evidenced  by  a  note,  held  not 
defective  for  failing  to  allege  that  the  note  was 
due,  or  averring  its  face  value,  or  that  it  was 
unpaid. — ^Id. 

The  complaint  need  not  plead  that  limitations 
were  not  available  against  the  debt  due  from  the 
corporation. — Id. 

Where  a  person  indemnified  paid  any  sum  on 
the  theory  that  he  is  liable,  he  must  show  in 
a  suit  against  the  indemnitor  that  the  liability 
existed,  but  he  need  not  await  and  defend  an 
action  to  establish  his  liability.— Id. 

INDIANS. 

See  Marriage,  K  40.  61;  Schools  and  School 
Districts,  |i  13,  151. 

i  13  (OkL)  Decisions  of  the  Department  of 
the  Interior  based  purely  upon  findings  of  fact, 
relative  to  the  title  to  Indian  allotments,  will 
not  be  disturbed  by  the  courts  in  the  absence  of 
fraud  or  apparent  error  of  law. — Baltz  v.  Mitch- 
ell, 137  P.  066. 

S15  (Okl.)  The  marriage  of  a  female  Choc- 
taw Indian  under  18  years  does  not  affect  re- 


strictions imposed  by  Congress  against  the 
sale  of  her  allotments  during  minority,  and 
such  a  conveyance  by  her  without  sapeiriaion 
of  the  probate  court  is  Toid. — ^Dodd  v.  Cook, 
137  P.  348. 

{  15  (Okl.)  Where  a  Creek  Indian  enttded  to 
be  enrolled  under  Act  Cong.  Jane  28,  1888,  | 
21,  died  after  April  1,  1899,  bat  before  receiv- 
ing his  allotment,  his  lands  descended  to  his 
heirs,  pursuant  to  the  Original  Treaty  of  March 
1,  1901,  with  the  Creek  Indians,  |  28,  free  from 
restrictions  upon  alienation  imposed  by  section 
7  of  such  treaty  and  section  16  of  the  Supple- 
mental Treaty  of  June  30,  1902,  and  a  warranter 
deed  of  such  heirs  after  allotment  to  them  con- 
veyed the  fee-simple  title. — Bilby  v.  GilUIand, 
137  P.  687. 

{  IS  (Wash.)  Indians  are  recognized  as  wards 
of  the  nation,  and  it  is  the  duty  of  the  court  to 
uphold  those  restrictions  against  the  alienatioB 
01  their  lands  which  the  federal  govemment 
has  established  to  prevent  them  from  ImpoTer- 
ishing  themselves. — Felix  v.  Yaksum,  137  P. 
1037. 

Under  Acts  Cong.  March  3, 1875,  and  July  4, 
1884,  an  Indian  who  received  a  patent  to  land 
in  1908  cannot  alienate  it  within  the  next  five 
years. — Id. 

Where  land  patented  to  an  Indian  in  1908 
had  not  l>een  surveyed  until  1884,  the  patent 
cannot  be  held  to  be  the  second  patent  provid- 
ed for  by  Act  Cong.  July  4,  1884^  which  con- 
veyed the  land  free  from  restrictions  against 
alienation,  for  the  25-year  limitation  against 
alienation  could  not  have  expired  before  1909. 
-Id. 

Federal  laws  restricting  Indians  from  alien- 
ating their  land  become  part  of  the  patents 
of  such  Indians,  and  the  restrictions  against 
alienation  cannot  be  defeated  because  the  pat- 
ent does  not  contain  them. — Id. 

{ 27  (Wash.)  In  an  action  to  enforce  alien- 
ation of  lands  by  an  Indian,  the  court  will,  in 
view  of  the  status  of  Indians,  consider  the  de- 
fendant's power  of  alienation,  though  not 
shown  by  the  record  below.— Felix  v.  Taksum. 
137  P.  1037. 

INDICTMENT  AND  INFORMATION. 

See  Abortion,  g  5;    Extradition,  g  32;  Forgetj, 
i  29;    Larceny,  g  40;   Rape,  gg  20,  35. 

V.  BEQVISITXB  AKD  8UFFIOIE1TOT 
OF  ACCUSATION. 

{71  (Cal.App.)  An  information  charging  that 
the  abortion  was  committed  by  the  use  of 
"instruments  in  and  about  and  within  the 
body"  of  prosecuting  witness,  without  naming 
the  instrument  used,  was  not  demurrable  for 
uncertainty.— People  v.  Guaragna,  137  P.  279. 

g  110  (Arts.)  Under  Pen.  Code  1901,  gg  418, 
422,  defining  burglary,  that  offense  is  properly 
charged  by  a  mere  averment  of  a  burgUrioos  en- 
try.— Rain  v.  State,  137  P.  550. 
J  1 10  (Wash.)  An  information  charging  the 
offense  of  larceny  by  a  bailee  is  sufficient  where 
it  makes  the  charge  in  the  words  of  the  statute. 
—State  V.  Jakubowski,  137  P.  448. 

Vn.  MOTION  TO  QUASH  OB  DISMISS, 
AND  DEMUBREB. 

g  154  (Cal.App.)  Under  the  express  provision 
of  Pen.  Code,  g  1012,  an  objection  to  the  in- 
dictment on  the  ground  of  its  defect  in  form  or 
its  uncertainty  is  waived  in  the  absence  of  a 
demurrer  thereto.— People  ▼.  Horvath.  137  P. 
1069. 

INDORSEMENT. 

See  Assignments,  g  41;  Bills  and  Notes,  U  267, 

INEVITABLE  ACCIDENT. 

See  Waters  and  Water  Connea,  gg  262,  263. 
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INFANTS. 

8m  DiTorce.  H  308,  323;  Habeaa  Oorpna,  SI 
8S,  98:  Homestead,  (  160;  Indians,  J  16;  Mu- 
nicipal Corporations,  §g  847,  857;  Negligence, 
H  33,  96,  122;  Parent  and  Child;  Fnncipal 
and  Surety,  f  118;  Beformation  of  Instru- 
ments, i  M;    Street  Railroads,  fj  96,  114. 

Zn.  PROPERTT  Aim  OOmrBTAKCES. 

t26  (Cal.)  Under  Civ.  Code,  U  3&-87.  con- 
veyance of  land  by  minor  under  18  held  yoid. 
—Hakes  Inv.  Co.  v.  Lyons,  137  P.  911. 

1 29  (Cal.)  A  deed  to  land  by  a  minor  under 
18  being  wholly  void,  neither  the  deed  nor  the 
fact  it  Is  recorded  creates  an  estoppel,  nor  can 
it  be  validated  by  an  estoppel.— Hafces  Inv.  Co. 
▼.  Lyons,  137  P.  911. 

One  who  conveyed  land  when  14  years  old, 
and  14  years  later  filed  petition  to  be  adjudged 
insolvent,  in  which  he  stated  that  he  had  no 
real  property,  A«2<f  not  thereby  estopped  as 
against  persons  who  did  not  purchase  in  reli- 
ance on  the  petition  or  any  act  ai  his.— Id. 

{30  (Cal.)  Deed  by  minor  under  18,  being 
absolutely  void,  AeM  not  subject  to  ratification, 
unless  there  is  some  act  equivalent  to  the  ex- 
ecution of  a  new  contract,  <w  which  operates 
as  an  estoppel.— Hakes  Inv.  Co.  t.  Lyons,  137  P. 
911. 

$31  (N.M.)  Where  an  infant  purchases  real 
estate,  and  disaffirms  the  contract  and  restores 
the  property  on  becoming  of  age,  the  vendor 
cannot  defeat  the  right  to  disaffirm  by  refusing 
to  take  back  the  property.— Evants  v.  Taylor, 
187  P.  688. 

VH.  AOTIONg. 

1 1 15  (Okl.)  Where  a  summons  in  error  was 
■erred  upon  the  guardian,  and  not  upon  minor 
plaintUb  who  appeared  below  by  guardian  or 
attorney,  such  service  was  insufficient  under 
Rev.  Laws  1910,  {{  4721,  6238,  to  confer  ap- 

Sellate  jurisdiction  over  the  minors.- Scott  v. 
(rown,  187  P.  118. 

INHERITANCE  TAX. 

8«e  Constitutional  Law,  (  229;  Taxation,  {{ 
868,  896. 

INHERITANCE  TAX  LAW. 

See  SUtntea,  {  70. 

INJUNCTION. 

See  Eminent  Domain,  f  274:  Levees,  i  19;  Mo- 
nopolies, {  4:  Municipal  Corporations,  n  671, 
697,  1028 :  Principal  and  Surety,  i  145;  Tax- 
ation, gi  610,  652;  Venue,  {  61. 

n.   SITBJEOTS  OF  PROTECTION  AITD 


(O)  Coatraeta. 

859  (CaLApp.)  On  defendant's  breach  of  a 
contract  to  care  for  and  sell  to  plaintiff  certain 
nursery  orange  trees,  plaintiff  could  not  enjoin 
defendant  from  disposing  of  the  trees  to  anoth- 
er.—Emerzian  V.  Asato,  137  P.  1072. 

VII.  VI0IJI.TI01I    AND   PUNISHMENT. 

1223  (Colo.App.)  In  view  of  Rev.  St.  1908, 
H  3273  and  3274,  the  action  of  the  board  of 
county  commissioners  in  fixing  a  maximum  wa- 
ter rate  at  the  same  standard  as  a  rate  which 
had  been  enjoined  held  not  in  violation  of  the 
injunction  which  prohibited  the  commissioners 
from  enforcing  or  attempting  to  enforce  such 
rate.— McCracken  v.  Montezuma  Water  &  Land 
Co.,  187  P.  903. 

INSANE  PERSONS. 

See  Criminal  Law,  {  773. 


nX.  eVABDIAVBHIP. 

134  (Wash.)  T^ere  is  no  abuse  of  discretion 
in  appointing,  as  guardian  of  an  insane  per> 
son,  a  stranger,  rather  than  a  brother;  the 
evidence  sbowinig  a  probable  misappvopriation 
of  his  estate,  and  that  it  was  not  likely  the 
property  would  be  returned  if  the  brother  WW 
appointed.— In  re  Martenson,  137  P.  840. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors;  Banks 
and  Banking.  U  74,  77,  80;  Corporations,  H 
232,  542-559,  «79,  684;  Fiaudufent  Convey- 
ances;   Reference,  |  106. 

INSTRUCTIONS. 


To  jury,  see  Criminal  Law, 
cide.  Si  294,  809;  Trial, 


.  732-834;  Homi- 
191-296. 


INSURANCE. 

See  Assignments,  {  121;   Evidence,  i  178;  Offi-. 
cers,  M28,  55, 

ni.  INgURANCE  AGENTS  AND 

BROKERS. 

(A)  Aseacy  for  Inanrer. 

1 93  (Kan.)  Where  an  agent  insured  property 
mortgaged  to  the  bank  of  which  he  was  cashier, 
making  the  loss  payable  to  the  mortgagee,  held, 
that  the  agent's  relation  to  the  mortgagee  did 
not  Invalidate  the  policy  in  the  absence  of 
fraud.— Citizens'  State  Bank  of  Chautauqua  v. 
Shawnee  Fire  Ins.  Co.,  187  P.  7& 

V.  THE  OONTBAOT  IN  GENERAL. 
(B)  OoastniotlOB  and  Operation. 

{  146  (Kan.)  Where  a  policy  prepared  by  in- 
surer contains  ambiguous  provisions,  it  will  be 
construed  to  uphold  rather  than  defeat  the  in- 
demnity.—Citizens'  State  Bank  of  Chautauqua 
V.  Shawnee  Fire  Ins.  Co.,  137  P.  78. 

I  151  (Colo.App.)  A  life  policy  which  stipu- 
lates that  insurer  issues  the  policy  in  consider- 
ation of  the  representations  in  the  application 
makes  the  application  a  part  of  a  contract — 
Germania  Life  Ins.  Co.  of  New  Tork  City  v. 
Klein,  187  P.  73. 

nc.  AVOIDANCE  OF  POUCT  FOR  MIS- 
REPRESENTATION. FRAUD,  OR 
BREACH  OF  WARRANTY  OR 
CONDITION. 

(A)  Groaada  la  Qeaeral. 

i  256  (Colo.App.^  Where  statements  in  an  ap- 
plication for  life  insurance  are  false  and  mate- 
rial, they  avoid  the  policy  whether  the  result 
of  intention  or  of  mistake  or  whether  made  in 
good  faith.— Germania  Life  Ins.  Co.  of  New 
York  City  v,  Klein,  187  P.  78. 

(C)   Mattera   Relating   to    Peraon   Inaarad. 

S  290  (Colo.App.)  A  misrepresentation  as  to 
age  by  representing  that  applicant  was  60  years 
old  at  her  nearest  birthday,  while  in  fact  63, 
defeats  only  the  policy  pro  tanto,  and  insurer 
is  liable  to  the  amount  of  the  insurance  which 
the  premium  paid  would  have  purchase  at  the 
age  of  63. — Germania  Life  Ins.  Co.  of  New 
York  City  v.  Klein,  137  P.  73. 

{292  (Colo.App.)  A  statement  in  an  appli- 
cation that  the  applicant  had  never  consulted 
a  physician,  held  a  false  statement  materially 
affecting  the  risk  so  as  to  invalidate  the  policy. 
—Germania  Life  Ins.  Co.  of  New  York  Ci^  v. 
Klein,  187  P.  73. 
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Z.  FOBFEITUBE!  OV  POLIOT  FOR 
BREACH  OF  VROMI8SORT 
WARRAKTT,  COVENAXT,  OK 
OONIimON  SUBSEOUBirT. 

(B)  Katt«ra   Ketetlnar  to   Property  o>  la- 
terest    Inanred. 

I  328  (Kan.)  A  clause  in  a  fire  policy  payable 
to  the  mortgagee,  which  provided  that  it  should 
be  forfeited  on  foreclosure,  held  not  to  relieve 
the  insurer  from  liability.— Gitizena*  State  Bank 
of  CbautauQoa  t.  Shawnee  Fire  Ina.  Co.,  137 
P.  78. 

IK)  ironprnyment   of  Premium*  or   Assesa- 
menta. 

{ 360  (Ariz.)  If  the  policy  or  notes  provide 
for  forfeiture  for  nonpayment  of  premium  notes, 
and  such  provision  is  not  waived,  the  giving  of 
a  note  does  not  operate  as  a  payment  of  the 
piemium,  but  merely  postpones  the  time  for 
payment— Ocddental  Life  Ins.  Co.  t.  Jacobson, 
187  P.  869. 

XI.   ESTOPPEI.,  WATVER.  OB  AGREE. 

MENT8  AFFEOTXIfO  RIGHT  TO 

AVOID  OR  FORFEIT  FOUOT. 

1 372  (Arls.)  A  forfeiture  cUnae  in  an  insur- 
ance poucy  for  nonpayment  of  premiums  may 
be  waived  by  the  insurer. — Occidental  life  Ins. 
Co.  V.  Jacobson,  137  P.  869. 

i  388  (Ariz.)  Courts  readily  seize  upon  the 
opportunity  to  bring  about  a  waiver  of  a  for- 
feiture policy  by  placing  a  liberal  construe- 
tlon  upon  the  acts  of  the  insurer  if  such  con- 
struction is  demanded  by  justice,  and  not  repug- 
nant to  law.— Occidental  Life  Ins.  Co.  ▼.  Jacob- 
son,  137  P.  869. 

{392  (Ariz.)  Where  a  policy  provided  that 
upon  failure  to  pay  a  premium  note  when  due, 
the  policy  should  become  void  without  action 
by  tne  company,  ^e  company  by  accepting  a 

Sayment  of  interest  after  a  premium  note  was 
ue,  and  also  a  payment  of  one-half  of  the 
principal  of  the  note,  waived  the  provision  for 
forfeiture. — Occidental  Life  Ins.  Co.  t.  Jacob- 
son.  187  P.  869. 

XrV.   NOTICE  AKD  PROOF   OF  lOSS. 

{  553  (Or.)  Under  the  provision  of  a  policy  un- 
der L.  0.  L.  I  4666,  that  it  shall  be  void  in  case 
of  fraud  or  false  swearing,  the  false  swearing 
must  have  been  knowingly  and  willfully  false, 
with  the  effect  of  deceiving  and  misleading. — 
WUlis  V.  Horticultural  Fire  Relief  of  Oregon, 
187  P.  761. 

Instructions  that  false  swearing,  to  avoid  a 
policy,  must  have  been  with  knowledge  of  the 
falsity  "and  with  the  intention  of  defrauding 
the  company"  held  erroneous  in  using  the  words 
quoted.— Id. 

XVI.   RIGHT  TO  PROCEEDS. 

i  585  (Kan.)  The  benefit  accruing  from  a  life 
insurance  policy  payable  to  insured  s  wife,  nam- 
ing her,  is  payable  to  her  although  she  secures  a 
divorce  and  be  remarries  and  is  living  with  his 
second  wife  at  the  time  of  his  death. — Filley  r. 
Illinois  Life  Ins.  Co.,  137  P.  793. 

XVIH.  ACTIONS   ON   POLICIES. 

1 640  (OkL)  Answer,  in  an  action  on  a  fire 
policy  authorizing  cancellation  for  the  taking 
out  of  additional  insurance  without  permission, 
held  demurrable.— 8t  Paul  Fire  &  Marine  Co.  r. 
Bragg,  137  P.  715. 


HXmrAI.   BENEFIT   INSTTRANOE. 

(B)  The  Oontraot  in  General. 

{719  (OkL)  The  terms  of  a  benefit  certificate 
are  determined  by  the  Constitution  and  laws  of 
the  society  as  they  exist  at  the  beginning  of  the 
membership,  and  as  they  may  be  lawfully  amend- 
ed thereafter  and  by  agreement  made  pursuant 


thereto.— Hines  T.  Modem  Woodmen  of  Amer- 
ica, 137  P.  676. 

The  power  of  a  benefit  society  to  clianfe  ita 
regulations  is  a  part  of  the  contract  of  insnr- 
ance,  where  the  member  has  promised  not  only 
to  conform  to  regulations  as  they  then  exist  but 
also  as  they  may  be  thereafter  altered  or  amend- 
ed.—Id. 

The  power  reserved  in  a  lienefit  society  to 
amend  or  repeal  its  regulations  does  not  au- 
thorize it  to  adopt  a  by-law  which  will  divefst  or 
disturb  the  rights  once  vested  in  its  manbersL 
-Id. 

(B)   Benefletarlea   «nd   Beneflta. 

{778  (Okl.)  Where  a  benefit  certificate  pay- 
able to  the  member's  heirs  unless  his  mother 
survived  liim  was  issued  subject  to  power  to 
change  the  by-laws,  held,  that  an  amendment  to 
the  by-laws  providing  that,  on  the  death  of  a 
named  beneficiary  and  failure  of  the  member  to 
make  a  new  designation,  his  wife  should  take 
in  preference  to  his  heirs  controlled. — Bines  T. 
Modern  Woodmen  of  America,  137  P.  676. 

{783  (OkL)  A  beneficiary  named  in  a  benefit 
certificate  only  acquires  a  vested  right  in  the 
benefits  accruing  thereunder  on  the  member's 
death. — Hines  r.  Modem  Woodmen  of  America, 
137  P.  675. 

{  793  (Kan.)  Under  Gen.  St  1909,  {  4303,  a 
death  benefit  was  not  payable  to  the  divorced 
wife  of  Insured,  unless  she  was  dependent  up- 
on him  at  the  time  of  his  death. — Johnson  t. 
Grand  Lodge  A.  O.  V.  W.  of  Kansas,  137  P- 
1190, 

{797  (Kan.)  Where  the  death  of  a  memlier 
of  a  benefit  association  deprives  his  divorced 
wife  of  all  means  of  enforcing  a  judgment  pro- 
vided for  in  the  divorce  decree,  she  is  "depend- 
ent" upon  him  within  Gen.  St  1900,  {  4303,  to 
the  extent  of  her  interest  in  the  judgment  and 
may  sue  to  recover  the  amount  of  the  judgmoit 
and  costs. — Johnson  t.  Grand  Lodge  A.  O.  XJ. 
W.  of  Kansas,  137  P.  1190. 

Evidence  that  the  divorced  wife  of  a  mem- 
ber of  a  benefit  association  had  a  judgment 
against  him  under  the  divorce  decree  held  not 
to  entitle  her  to  recover  the  amount  of  the  cer- 
tificate as  one  "dependent"  upon  him  within 
Gen.  St  1909,  {  4303,  where  it  did  not  appear 
that  she  could  not  collect  her  judgment— Id. 

(F)  Aetlona  for  BeneSta. 

(817  (Kan.)  In  an  action  by  the  divorced 
wife  of  a  member  of  a  benefit  association  to  re- 
cover the  insurance,  the  burden  was  on  plain- 
tiff to  prove  that  she  was,  at  the  time  of  the 
member's  death,  "dependent"  upon  him  within 
Gen.  St  1909,  {  4303,  specifying  who  may  re- 
cover death  benefits. — Johnson  v.  Grand  Lodge 
A.  O.  U.  W.  of  Kansas,  137  P.  1190. 

INTENT. 

See  Dedication,  {  16;  Trial,  |  344;   Wills,  U 
439-490. 

INTEREST. 

See  Usury. 

I.  RIGHTS  ANDIXABIIJTEE8  IH 
GENERAIi. 

{  18  (CaLApp.)  Interest  is  not  properly  al- 
lowable on  an  nnliqaidated  demand,  due  upon 
an  implied  contract — ^Merchants'  Collection 
Agency  v.  Gopcevic,  137  P.  609. 

INTERIOR  DEPARTMENT. 

See  Indians,  {  18;  Public  Lands,  {  106^ 

INTERLINEATION. 

See  Alteration  of  Instruments,  (  U. 

INTERPRETERS. 

See  Criminal  Law,  i  647;  Witnesses,  {  230. 
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INTERROGATORIES. 

See  TMal,  H  84»-867. 

INTOXICATING  LIQUORS. 

See  CMminal  Law,  if  406,  778;    Landlord  and 
.  Tenant,  (  49. 

VX.   OFFEHSES. 

1 146  (OU.Cr.App.)  In  a  prosecntion  for  gell- 
ing whisky,  or  having  whisky  in  possession  with 
intent  to  sell  same,  it  was  no  defense  that  de- 
fendant represented  a  whisky  house  in  another 
state  and  delivered  whisky  on  commission  to 
customers  in  Oklahoma.— Stitch  t.  State,  137 
P  887 

INTOXICATION. 

See  Homicide,  {$  270,  294. 

INVESTMENT. 

See  Schools  and  School  District*,  |  18. 

IRRIGATION. 

See  Waters  and  Water  GonrBes,  H  23S-26S. 

ISSUES. 
See  Pleading,  »  37&-697. 

JOINT  ADVENTURES. 

1 5  (Wash.)  Byidence  held  not  to  show  that 
the  defendant  agreed  to  assume  one-half  the 
losses  occurring  in  speculation  for  which  plain- 
tiff advanced  the  funds.— Lewis  t.  Dean,  137 
P.  341. 

JOINT  AND  SEVERAL  LIABILITY. 

See  Torts,  |  22. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JOINT  TORT-FEASORS. 

See  Judgment,  i  891. 

JUDGES. 

See  False  Imprisonment,  {  7;    Jnstlces  of  the 
Peace. 

X.  APPOIMTMEyT,      QXrAXJIT0A.TXOK, 
AND  'TEirDBX!. 

i  3  (Kan.)  The  passage  of  an  ordinance  by  a 
dty  of  the  first  class  operating  under  the  com- 
mission form  of  govenunent  is  not  essential  to 
the  authority  of  the  commissioners  to  appoint 
a  police  judge  pursuant  to  Gen.  St.  1909,  S 
1304.— In  re  Carroll,  137  P.  976. 

IV.  DISQUALIFICATION   TO   ACT. 

{  39  (Wash.)  A  judge  is  not  disqualified  to  sit 
because  some  years  preyiousl^  his  firm  had 
represented  plaintiff  in  other  litigation  (Rem.  ft 
Bal.  Code  S  209).— Fortson  Shingle  Go.  ▼.  Skag- 
land,  137  P.  304. 

§49  (Wyo.)  The  word  "trial,"  as  used  in 
Comp.  St  1910,  {i  6147,  6148,  providing  for 
change  of  judge  for  prejudice,  means  any  hear- 
ing in  which  any  controverted  question  of  law 
or  fact  is  presented  for  determination.— Murdica 
T.  State.  137  P.  674. 

{51  (Wyo.)  Where  an  affidavit  of  prejudice 
against  the  judge  is  filed  under  Comp.  St.  1910, 
t{  6147,  6148,  no  issue  can  be  taken  thereon, 
but  the  judge  is  absolutely  disqualified  to  pro- 
ceed or  determine  any  further  qnestion  touching 
the  trial.— Murdica  v.  State,  137  P.  674. 

After  filing  an  affidavit  of  prejudice  against 
the  judge  before  whom  a  case  was  called  for 


trial,  as  authorized  by  Comp.  St  1910,  Si  6147, 
6148,  he  was  disqualified  to  pass  on  a  subse- 
quent motion  for  change  of  venue  for  prejudice 
of  the  inhabitants. — Id. 

iSI  (Wyo.)  An  afSdavit  of  prejudice  Iiaving 
been  filed  against  the  judge,  he  is  disqualified  to 
pass  on  a  subsequent  motion  for  change  of  ven- 
ue.—Aspoli  T.  State,  137  P.  677. 

JUDGMENT. 

See  Appeal  and  ESrror;  Criminal  Law,  i  1001; 
Divorce,  §  169;  Eminent  Domain,  {  243;  Ex- 
ecutors and  Administrators,  g  453;  Garnish- 
ment, {  176;  Habeas  Cornus,  §  30;  Mechan- 
ics' liens,  H  290,  291;  Municipal  CJorpora- 
tions,  (633;  Names,  i  4;  Parent  and  Child, 
1 17;  Partition,  {  96;  Pleading,  f|  345,  433; 
Principal  and  Surety,  §  145;  Quieting  Title, 
{  62;  Rape,i§  35,  H>;  Replevin, J  103;  Sub- 
mission of  Controvert,  |  18;  Tazation,_|f 
692,  810;  Trial,  «  89%  896;  Waters  and  Wa- 
ter Courses,  {  152. 

IV.  BT  DEFAUI.T. 
(A)  Re««lilteB  and  VaUdltr. 

il06  (CaL)  Under  Code  Civ.  Proc.  |  685. 
where  cross-defendants'  answer,  though  not  fil- 
ed within  the  time  allowed  as  extended,  was 
filed  before  any  application  to  enter  default 
and  judgment,  clerk  held  to  have  no  authority 
to  enter  the  cross-defendants'  default  or  the 
judgment— Reher  v.  Reed,  137  P.  263. 

1 1 07  (OkL)  There  can  be  no  judgment  by 
default  where  there  is  any  pleading  raising 
an  issue  of  law  or  fact— Crossan  v.  Cooper,  137 
P.  864. 

Before  a  judgment  can  be  entered,  the  an- 
swer or  other  plea  must  be  disposed  of  by  way 
of  motion,  demurrer,  or  in  some  other  man- 
ner.- Id. 

Where  petition  to  recover  on  a  foreign  judg- 
ment showed  that  the  cause  of  action  was 
barred  by  limitations,  an  answer  specifically 
set  up  such  bar,  but  the  court  entered  a  pur- 
ported default  judgment  and  a  trial  was  had, 
and  the  only  evidence  introduced  was  copies 
of  the  pleadings  and  the  original  judgment, 
held  that,  the  defense  being  suflBcient  it  was 
reversible  error  to  render  Judgment  for  plain- 
tiff.-ld. 

t  126  (Cal.App.)  In  an  action  against  a  for- 
eign corporation  for  salary  due  plaintiff,  begun 
by  constructive  service,  where  tiie  corporation 
defaulted,  judgment  cannot  be  entered  by  the 
clerk  under  Code  Civ.  Proc.  f  685,  subsec.  1, 
but  plaintiff  must  under  subsection  3  establish 
in  open  court  the  validity  of  the  claim  sued  on. 
—Winston  v.  Idaho  Hardwood  Co.,  137  P.  601, 

(B)   Ovealav  or  Setting  Aside   Default. 

i  142  (CaL)  Under  the  express  provisions  of 
Code  Civ.  Proc.  |  473,  a  person  served  by  pub- 
lication may  come  in  at  any  time  within  a  year 
and  have  the  judgment  set  aside. — Parkside 
Realty  Co.  v.  MacDonald,  137  P.  21. 

i  155  (Cal.)  Notice  of  motion  to  set  aside 
default  entered  after  answer  was  on  file,  which 
motion  was  based  on  the  records  and  on  at- 
tached affidavits,  held  to  sufficiently  show  the 
grounds  of  the  motion,  even  if  treated  as  an 
application  under  Code  Civ.  Proc.  }  473.— Reher 
V.  Reed,  137  P.  263. 

Where  clerk's  want  of  authority  to  enter  de- 
fault api>eared  on  the  face  of  the  record,  wheth- 
er notice  of  motion  to  set  aside  default  suffi- 
ciently specified  the  grounds  held  immaterial. 
■^Id. 

t  158  (Cal.)  On  an  application  to  set  aside  a 
default,  no  affidavit  of  merits  was  necessary 
where  a  duly  verified  answer,  stating  a  good 
defense,  was  on  file. — Reher  v.  Reed,  137  P. 
263. 
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VL  OH  TBXAJ.  OF  ISSUES. 

(A)   RcBdlttoB,   Forak,    mmt   R««alBlt«a   to 
Oanscal. 

S  199  (Wash.)  In  action  for  injorlcs  hj  |per- 
son  -who  fell  in  stepping  from  cement  nde- 
walk  to  plank  walk,  six  inches  lower,  court 
hM  to  have,  erred  in  granting  judgment  for 
city  non  obstante  veredicto,  as  the  city's  neg- 
ligence and  plaintiff's  contributory  negligence 
were  for  the  jury. — Lautenscblager  v.  City  of 
Seattle,  137  P.  823. 

$  217  (Wyo.)  A  decree  in  a  Boit  to  determine 
water  rights,  fixing  the  priorities,  specifying 
the  amount  of  water  to  which  defendant  city 
was  entitled,  and  enjoining  interference  there- 
with, held  not  interlocutory,  but  finaL— Holt  t. 
City  of  Cheyenne,  137  P.  876. 

(B)   Fartlea. 

1238  (Gal.)  Under  Code  Civ.  Proc.  ${  414, 
578,  authorizing  judgment  against  one  or  more 
joint  defendants,  a  joint  judgment  against  two 
parties  to  a  joint  contract  is  not  invalid  as  to 
one  of  the  parties  simply  because  it  is  void  as 
to  the  other  who  was  not  served  with  process. 
—Cellulose  Package  Mfg.  Co.  v.  Calhoun,  137 
P.  238. 

(C)  Conformltr   to   Proeeaa,   PleKdlncs, 
Proofa,  and  Verdlet  or  FlndlBva- 

g  250  (Ariz.)  Defendant's  answer  alleging 
that  consideration  for  commissions  on  sale  of 
property,  attacked  by  plaintiff  as  usurious,  was 
services  performed  by  him  held  not  to  support 
judgment  authorizing  the  defendant  to  hold  col- 
lateral as  security  for  commissions  on  a  future 
sale.— Blaisdell  v.  Steinfeld,  137  P.  655. 

i  251  (CaL)  Under  Code  Civ.  Proc.  f  580,  pro- 
viding that  the  court  may  grant  the  plaintiff 
any  relief  consistent  with  the  complaint  and  em- 
braced within  the  issues,  relief  entirely  outside 
the  issues  cannot  be  granted.— Simmons  r.  Sim- 
mons, 137  P.  20. 

1 252  (Mont.)  In  action  to  quiet  title,  an  an< 
swer  showing  title  by  adverse  possession,  held 
to  support  judgment  establishing  and  quieting 
defendant's  title,  though  it  contained  no  prayer 
for  such  relief.— Anaconda  Copper  Mining  Co. 
T.  Thomas,  137  P.  880. 

1 25V  (CaLApp.)  Finding  of  an  executed  ac- 
cord and  satisfaction  held  to  support  a  judg- 
ment for  defendant,  though  there  was  no  ex- 
press finding  of  the  bona  fides  of  the  dispute 
constituting  the  basis  of  the  agreement — B.  & 
W.  Engineering  Co.  v.  Beam,  137  P.  624. 

Vm.   AMENDMEirr,      CORRECTION, 
AMD    REVIEW   IN   SAME   COURT. 

1 326  (Cal.App.)  Where  the  entry  in  the  min- 
utes does  not  correctly  embody  the  judgment 
given,  or  the  judgment  was  inadvertently  made 
or  entered,  it  may  be  corrected  nunc  pro  tunc. 
— Kowalsky  v.  Nicholson,  137  P.  607. 

Where  an  action  is  dismissed  for  want  of 
prosecution,  the  judgment  should  direct  the  re- 
turn to  defendant  of  property  taken  from  her 
on  replevin,  and  if  it  inadvertently  omits  an 
order  to  that  effect,  tlie  order  may  be  entered 
nunc  pro  tunc— Id. 

Where  a  judgment  did  not  give  the  successful 
part^  the  full  measure  of  the  relief  incident  to 
the  judgement  such  party  is  entitled  to  have  It 
corrected  nunc  pro  tunc  as  of  the  date  of  its 
original  entry.— Id. 

IX.  OPENING  OR  VACATING. 

§  343  (Okl.)  Before  a  judgment  rendered  on 
perjured  testimony  will  be  vacated  under  Rev. 
Laws  1910,  i  5267,  it  must  appear  that  the 
injured  party  has  presented  the  matter  with 
due  diligence,  and  is  clearly  entitled  to  the 
relief  sought,  that  the  question  of  perjury  could 
not  have  been  litigated  at  the  trial,  or  the  re- 
lief sought  obtained  therein  by  the  uae  of  due 


diligence.— IS  Seno  Mat  Fire  Ins.  Co.  r.  Sut- 
ton, 137  P.  7W. 

{354  (Wash.)  Trial  coort  t«U  to  have  no 
power  to  vacate  on  motion  judgment  whidi  wa« 
not  veld  but  merely  erroneooB.— Morgan  t.  Wil- 
liams, 137  P.  476. 

S  376  (Okl.)  Where  plaintiff  had  removed  tbe 
insured  goods  from  the  state  before  the  fire,  and 
recovered  on  her  testimony  that  they  had  been 
burned,  and  the  defendant,  relying  on  plain- 
tiff's allegations,  sought  only  to  minimise  the 
amount  of  plaintiff's  loss,  plaintiff's  perjared 
testimony  constituted  a  fraud  authorizing  va- 
cation of  the  judgment  under  Rev.  Laws  1910, 
«  5267,  subd.  4.— El  Reno  Mut  Fire  Ins.  Co.  ▼. 
Sutton,  137  P.  700. 

The  obtaining  of  a  Judgment  br  willful  i>er>- 
jury  is  obtaining  it  by  fraud  within  Rev.  Laws 
1910,  S  5267,  subd.  4,  authorizing  the  vacation 
of  judgments  obtained  by  fraud.— Id. 

Where  the  unsuccessful  party  has  been  pre- 
vented by  fraud  and  perjury,  from  pxhibitine 
fully  his  case,  and  tliere  has  never  been  a  real 
contest,  the  judgment  may  be  set  aside. — Id. 

XI.  COLLATERAX.  ATTACK. 

(A)  JndvmeKta  laapeacliablc   Collaterally. 

S  470  (Wyo.)  Where  a  decree  is  rendered  by  a 
court  having  jurisdiction  of  the  parties  and 
subject-matter  and  is  not  void  on  its  face,  it 
is  not  subject  to  collateral  attadt. — ^Holt  v.  City 
of  Cheyenne,  137  P.  876. 

(B)  evoaada. 

{498  (Or.)  EVror  in  determining  Jurisdiction 
does  not  usually  render  the  judgment  void,  but 
voidable  only. — Eagle  Cliff  Fishing  Co.  r.  Mc- 
Gowan,  137  P.  768. 

{501  (CaL)  Under  Code  Civ.  Proc.  (  1908, 
declaring  that  the  judgment  of  a  court  having 

i'urisdiction  shall  be  conclusive,  where  a  court 
las  jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter, its  Judgment  cannot  be  impeached 
collateraliy,  tliough  it  may  appear  on  the  face 
of  the  record  that  error  was  committed  in  de- 
termining the  rights  of  the  parties. — Cellulose 
Package  Mfg.  Co.  v.  Calhoun,  137  P.  238. 

(504  (CaL)  Under  the  Illinois  decisions,  hold- 
ing that  in  an  action  on  a  joint  contract  it  la 
reversible  error  to  give  judgment  against  one 
joint  defendant  alone,  tbe  rendition  of  judgment 
by  an  Illinois  court  against  two  of  three  joint 
contractors  was  a  mere  error  of  law  and  did 
not  affect  the  court's  jurisdiction  of  the  con- 
troversy, so  as  to  open  the  judgment  to  col- 
lateral attack.— Cellulose  Package  Mfg.  Co.  t. 
Calhoun,  137  P.  238. 

(  505  (Wyo.)  Where  a  decree  establishing  wa- 
ter rights  was  not  void  on  its  face,  and  was 
rendered  after  jurisdiction  of  the  parties  and 
subject-matter  had  been  secured,  an  error  in 
an  award  of  water  to  defendant  city,  if  any, 
could  be  corrected  only  by  appeal  within  two 
years  or  by  a  proceeding  to  modify  under  Comp. 
St  1810,  {  4650,  within  three  years.— Holt  v. 
aty  of  Cheyenne,  137  P.  878. 

Xm.  MERGER  AND  BAR  OF  OATJSES 
OF  ACTION  AND  DEFENSES. 

(B)  Caaaea  o<  Actioa  aad  Detenaes  Hersu 

ed.  Barred,  or  Ooaotadcd. 

{801  (Oal.App.)  In  an  action  on  a  guaranty 
of  payment  of  the  rent  for  a  term,  accruing  aft- 
er May  15,  1907,  a  judgment  for  the  rent  from 
April  15th  to  iia.7  15th  was  immateriaL — Bo- 
achetti  t.  Morton,  137  P.  1085. 

XIV.   CONCI.UStVENESS   OF   ADJUDX. 

CATION. 

(B)   Peraona  Coaelnded. 

{  678  (Wyo.)  If  a  judgment  adjudging  water 
rights  in  a  stream  for  irrigation  is  valid,  it  is 
binding  on  both  the  parties  to  the  suit  and 
their  privies.— Holt  T.  City  of  Cheyenne,  137  P. 
876. 
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(O)   Matters  OoBelnCed. 

1 713  (AriK.)  A  judgment  on  an  application 
for  the  appointment  of  an  administrator,  that 
decedent  was  a  resident  of  the  county  at  the 
time  of  his  death,  and  owned  property  in  the 
territory,  held  res  jndicata  on  such  question  in 
a  subsequent  proceeding  for  specific  perform- 
ance of  a  contract,  as  to  a  person  who  contest- 
ed the  appointment.— In  re  Scarry's  Bstate,  137 
P.  868. 

«  714  (Wash.)  Under  Laws  1911,  c.  98,  S  21, 
where  after  judgment  Tacating  assessment  for 
local  improvement,  new  assessment  was  author- 
ized, made  and  confirmed,  judgment  held  not  res 
adjudicata  as  to  its  invalidity. — Allen  v.  City  of 
Bellingham,  137  P.  1016. 

§717  (Mont)  In  view  of  Rev.  Codes,  {  7917, 
declaring  what  is  deemed  adjudged  by  a  judg- 
ment, held  that  a  former  decree,  involving  the 
water  rights  of  the  parties,  necessarily  deter- 
mined that  the  waters  of  a  creek  did  not  sink 
and  become  lost  between  the  ranches  of  the 
parties.— Howell  v.  Bent,  137  P.  49. 

1 736  (Cal.)  A  decree  distributing  the  estate 
of  a  decedent  is  not  concltisive  on  the  question 
of  the  heirs  of  the  sole  distributee,  where  she 
subsequently  died,  and  plaintiff  claimed  to  be 
entitled  to  her  estate  even  though  it  appeared 

Elaintiff,  if  the  heir  of  the  distributee,  would 
ave  been  entitled  to  share  in  the  estate  of  the 
first  decedent— In  re  Walden's  EsUte,  .137  P. 
85. 

§  744  (Wash.)  In  an  action  by  the  assignee 
of  a  salesman  employed  by  a  real  estate  com- 
pany, and  entitled  to  a  percentage  of  the  com- 
missions, brought  against  a  client  of  the  com- 
Sany  who  was  indebted  to  it,  a  denial  of  re- 
ef against  the  client  is  not  an  adjudication 
against  the  company's  liability. — Empire  Realty 
CS).  V.  Ratdift,  137  P.  1049. 

xvn.  roREioN  JUDOMEmni. 

S  829  (Or.)  A  decree  of  the  United  States  Oir- 
cnlt  Court  determining  fishing  rights  at  speci- 
fied places  under  a  license  from  the  fish  com- 
missioner of  Washington  does  not  bar  a  suit  in 
Oregon  to  determine  rights  at  the  same  places 
nndef  Oregon  laws;  the  courts  having  meantime 
decided  that  the  places  were  within  Orefon. — 
Eagle  Clitt  Fishing  Co.  t.  McQowan,  187  P. 
766. 

XX.  rATMEKT.   SATISFACTIOK, 
KEBCKBB.  AND  DIBOHABCHB. 

S890  (Or.)  Under  L.  O.  L.  {  241,  subd.  8, 
where  a  judgment  creditor  has,  at  execution 
•ale,  bid  a  sum  equal  to  the  judgment  with  ac- 
crued interest  costs,  and  disbursements,  the 
debtor  is  entitled  to  have  tiie  judgment  can- 
celed.—Vaughan  v.  Canby  Canal  Ca,  137  P. 
784. 

{891  (Kan.)  For  a  joint  judgment  debtor  to 
be  released  by  the  payment  of  a  subsequent  judg- 
ment by  his  Joint  tort-feasor,  he  must  show  that 
the  latter  judgment  was  recovered  for  the  same 
wrong  litigated  in  the  former  action. — Story  v. 
Lang,  137  P.  795. 

XXn.   FI.EADINO  AITD  EVXDENCE  OT 

JTTSGBCEKT  AS  ESTOPPEL  OK 

DEFENSE. 

S95I  (CoIo.App.)  A  certified  copy  of  a  decree 
without  the  judgment  roll  is  inadmissible  as 
proof  of  title  to  real  property  under  the  decree. 
—Parks  V.  Roth,  137  P.  76. 

i  95 1  (Mont.)  In  the  absence  of  the  plead- 
ings in  a  former  suit  involving  plaintiff's  water 
rights  and  of  any  evidence  to  the  contrary, 
held  that  it  would  bo  presumed  from  a  decree 
establishing  plaintiff's  rights  and  enjoining  in- 
terference therewith  that  the  court  had  properly 
before  it  the  relative  rights  of  the  parties  and 
the  possibility  of  Interference  with  plaintiff's 
rights  by  diversion.- Howell  v.  Bent,  1.17  P.  40. 


JUDICIAL  NOTICE. 

See  EMdence,  {  43. 

JUDICIAL  SALES. 

See  Taxation,  H  610,  616,  662. 

JURISDICTION. 

See  Appearance,  S$  19,  22;  Counties,  {  190; 
Courts;  Criminal  Law,  {  104;  Divorce,  g  62; 
Garnishment,  §  135;  Motions,  J  2;  Municipal 
Corporations,  (  638;  Pleading,  i  406;  Quo 
Warranto,  i  28;  Railroads,  {  9;  Wills,  {  263. 

JURY. ' 

See  Appeal  and  Error,  f  978 ;  Criminal  Law, 
Ij  855,  868,  U74 ;  Eminent  Domain,  i  216 ; 
Trial,  gg  139-357. 

IX.   RIGHT  TO  TRIAI.  BT  JUBT. 

{  14  (Kan.)  In  a  guardian's  actibn  to  rescind 
a  transaction  on  the  ground  of  mental  incapac- 
ity, involving  the  cancellation  of  instruments 
and  other  equitable  relief,  a  jury  trial  was  prop- 
erly denied.— Kuhn  v.  Johnson,  137  P.  990. 

i  19  (Cal.)  The  constitutional  right  to  a  trial 
by  jury  does  not  apply  to  proceedings  in  pro- 
bate.—In  re  Land's  Estate,  137  P.  246. 

Under  Code  Civ.  Proc.  gS  1312,  1330,  in  a 
proceeding  to  contest  a  wiU  after  its  probate, 
where  contestant's  interest  is  put  in  issue,  he 
is  not  entitied  to  a  jury  trial  of  that  ques- 
tion.— Id. 

IV.  SUKMONINO.  ATTENDANCE,  DI8- 

CHABOE,   AND   COMPEN- 
SATION. 

{  62  (Or.)  Under  Laws  1913,  p.  768,  g  3,  and 
page  769,  g  4,  and  L.  O.  L.  g  S37,  subd.  9,  the 
duty  of  making  a  jury  list  for  Multnomah 
county  devolves  upon  the  county  commissioners 
and  not  on  the  circuit  court.— State  v.  Holman, 
137  P.  771. 

V.  OOMPETENCT  OF  J1TRORS,  CHAIri 

UBNGES,   AND   OBJECTIONS. 

S  135  (Wash.)  The  right  of  peremptory  chal- 
lenge of  jurors  is  wholly  statutory,  and  the 
Legislature  may  withhold  the  right  entirely  or 
grant  it  with  restrictions. — Crandall  v.  Puget 
Sound  Traction,  Light  &  Power  Co.,  137  P. 
319. 

g  136  (Wash.)  Under  Rem.  &  Bal.  Code,  g 
324,  providing  that  the  several  parties  on  either 
side  shall  join  in  a  challenge  of  jurors,  defend- 
ants in  tort,  resisting  the  right  of  the  plaintiff 
to  recover,  and  seeking  to  shift  any  recovery 
from  one  to  the  other,  held  required  to  join  in 
peremptory  challenges. — Crandall  v.  Puget  Sound 
Traction,  Light  &  Power  Co.,  137  P.  319. 

JUSTICES  OF  THE  PEACL 

See  Criminal  Law,  g  260. 

II.    BIGHTS,    DUTIES,    AND    IJABIIiI- 
TIES. 

g  15  (Nev.)  Under  Laws  1908-09,  c.  177,  1 10, 
relating  to  the  compensation  of  justices  of  the 
peace  in  Nye  coun^,  a  justice  is  not  entitled 
to  a  greater  compensation  than  that  fixed  by  the 
board  of  county  commissioners  not  to  exceed 
$1,800  per  year.— Haywood  v.  Nye  County,  137 
P.  515. 

m.  onrix.  jubisdiction  and  av- 

THOBTTT. 

g  36  (Kan.)  A  defendant  who  made  a  substan- 
tial claim  that  he  was  the  equitable  owner  of 
property  under  a  contract  of  purchase,  it  being 
a  disputed  question  of  thct  wnether  his  equita- 
ble interest  had  been  lost,  could  not  be  ousted 
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from  posaession  by  forcible  entry  and  detainer 
proceedines  instituted  before  a  jnstice  of  the 
peace.— Linder  v.  Wamock,  1S7  P.  962. 

IV.  PROOEDUBE  IN   OIVH.  OASES. 

{90  (Nev.)  Pleadicgs  otber  than  the  com- 
plaint, m  a  justice's  court,  may  be  oral  and  need 
not  be  in  any  particular  form  but  are  sufficient 
if  they  state  the  cause  of  action  or  defense  in 
ordinary  and  concise  language  without  comply- 
ing with  any  definite  theory  of  the  law.— State 
▼.  Langan,  137  P.  517. 

{90  (Okl.)  The  same  degree  of  particnlarity 
in  pleadings  is  not  required  in  actions  before  a 
justice  of  the  peace  as  in  a  court  of  record. — 
Whitcomb  v.  OUer,  137  P.  709. 

{91  (Nev.)  In  an  action  before  a  justice  by 
an  assignee  of  a  miner's  lien  against  the  miner's 
attorney  to  recover  a  balance  due,  the  complaint 
held  to  state  a  cause  of  action,  though  certain 
of  its  allegations  were  ooncluaions  of  law. — 
State  T.  Langan,  137  P.  517. 

V.  HEVIEW  OF  FB0CEEDIN08. 
(A)   Appeal  and  Error. 

{  150  (OkL)  That   no  bill   of   particulars   as 

Srovided  for  in  Rer.  Laws  1910,  {  5414,  was 
led  in  replevin  was  not  erround  for  reversal, 
where  the  affidavit  conformed  to  Kev.  Laws 
1910,  {  5399,  and  contained  everything  neces- 
sary to  be  stated  in  a  bill  of  particulars  and  no 
objection  was  made  in  justice  court. — Ackerman 
v.  C.  C.  ChapeU  Hardware  Co.,  137  P.  349. 

{  159  (Mont.)  Undertaking  held  sufficient  un- 
der Rev.  Codes,  {  7124.— Marlowe  v.  Michigan 
Stove  Co„  137  JP.  639. 

Under  Kev.  Codes,  {  7128,  relating  to  the  dis- 
missal of  an  appeal  for  insufficiency  of  the  un- 
dertaking, held,  that  an  original  undertaking 
was  not  wholly  void,  but  was  good  as  an  under- 
taking to  pay  costs  on  appeal,  so  that  its  insuffi- 
ciency did  not  prevent  tie  preservation  of  an 
appeal  upon  filing  of  a  suffident  substitute  un- 
dertaking.—Id. 

{  160  (Mont.)  The  nollce  must  convey  suffi- 
cient information  to  enable  the  adverse  party  to 
know  what  is  required  of  him,  but  it  need  not  go 
further;  and  a  notice  not  mentioning  the 
amount  of  the  judgment  was  sufficient — Mar- 
lowe V.  Michigan  Stove  Co.,  157  P.  539. 

{  167  (Or.)  Where,  on  appeal  from  a  justice 
of  the  peace,  it  was  found  that  the  amended  com- 
plaint on  which  the  case  was  tried  was  not  in 
the  record,  the  circuit  court  properly  dismissed 
the  case.— West  Oregon  Lumber  Co.  v.  Brady, 
137  P.  764. 

{171  (N.M.)  On  appeal  to  the  district  court 
from  a  justice  of  the  peace,  a  cause  is  triable 
de  novo.- Rogers  v.  Kemp  Lumber  Co.,  137  P. 
686. 

{  174  (Okl.)  Under  Rev.  Laws  1910,  {  6467, 
the  right  to  new  pleadings  in  a  county  court  on 
appeal  from  a  justice  depends  on  whether  it  is 
in  furtherance  of  justice  to  permit  them,  and  the 
matter  is  to  be  in  the  discretion  of  the  court— 
Ackerman  v.  0.  0.  Chapell  Hardware  Co.,  137 
P.  349. 

{  174  (OkL)  A  pleading  sufficient  in  a  justice's 
court  is  sufficient  when  Uie  case  is  tried  de  novo 
on  appeal.— Whitcomb  v.  OUer.  137  P.  709. 

KNOWLEDGE. 

See  Banks  and  Banking,  {  116;  Oostoma  and 
Usages,  {  12. 

LACHES. 

See  Appeal  and  Ettot,  {  173;  Cancellation  of 
Instruments;  Quieting  Title,  {  29;  Specific 
Performance,  (  105. 

LANDLORD  AND  TENANT. 

See  Abatement  and  Reyival,  {8;  Action,  { 
88;   Adverse  Possession,  ({  31,  48;  Corpora- 


tions. {  656;  EWdence,  {  66;  Fixtures,  S 
27;  Forcible  Entry  and  Detainer,  {  5;  Guar- 
anty, {{  30,  46,  53,  82 ;  Principal  and  AgeDt, 
{136;  Reformation  of  Instruments,  {  46; 
Use  and  Occupation. 

n.  IiEASES  ANB   AOBEEXEirTS  US 

OEinBRAI.. 

(B)  OoiMtrtiotloit  aad  Operation. 

(49  (Wash.)  On  defendant's  refusal  to  ac- 
cept a  lease,  held  that  plaintiff  could  recover 
the  difference  between  the  rent  fixed  in  the  cod- 
tract  and  the  rental  value  of  the  premises  for 
the  entire  term.— Oldfield  ▼.  Angeles  Brewing  & 
Malting  Co..  137  P.  469. 

In  an  action  for  breach  of  a  contract  to  ac- 
cept a  lease,  the  value  of  the  lease  at  the  time 
of  the  breach  must  be  considered  in  connection 
with  limitations  that  the  property  should  not  be 
used  for  any  illegal  or  immoral  business,  asd 
Laws  1909,  c.  134,  {  62,  prohibiting  the  grant- 
ing or  renewal  of  a  license  to  sell  liquors  with- 
in 300  feet  of  any  armory,  etc— Id. 

In  an  action  for  breach  of  a  contract  to  lease 
for  a  term,  plaintiff  was  not  entitled  to  show  the 
rental  value  for  each  annual  period  during  the 
term,  indicating  that  the  property  had  depredat- 
ed in  value  from  year  to  year. — Id. 

IV.  TERMS  FOB  TEARS. 
(D)   TennlnatloB. 

{101  (CaL)  Where  a  lease  provided  for  ter- 
mination on  the  removal  of  any  building  after 
two  years  pursuant  to  any  municipal  ordinance, 
the  lessee  removing  a  building  under  an  ordi- 
nance enacted  more  than  two  years  after  the 
execution  of  the  lease  thereby  terminated  it- 
Bancroft  V.  Goldberg,  Bowen  &  Co.,  137  P.  18. 

(112  (Or.)  The  acceptance  of  partial  pay- 
ments of  rent  before  fliey  fall  due  does  not 
waive  the  landlord's  right  to  a  forfeiture  for 
subsequent  default.— Johnson  ▼.  Seaborg,  137 
P.  191.  .    ^ 

The  acceptance  of  rent  after  it  becomes  due, 
while  a  waiver  of  default  for  that  year,  does 
not  make  a  rule  for  subsequent  years.— Id. 

That  neither  of  the  lessors  was  in  the  state 
when  rent  became  due  does  not  waive  a  default 
when  their  agent,  as  the  tenant  knew,  was  au- 
thorized to  receive  it— Id, 

Vn.  PREMISES.  AMP  EWJOTMEUT 
AKD  USB  THEREOF. 

(B)   lajnrla*  from  DanseraaB  or  Deteettre 
CoadltloB. 

{  166  (Wash.)  Provision  that  lessee  should 
hold  lessor  harmless  for  damages  caused  by 
plumbing,  gas,  water,  steam,  or  other  pipes  or 
the  leaking  or  running  of  washstand  or  wute 
pipes  held  not  to  release  the  landlord  from  lia- 
bility where  unknown  persons  broke  into  vacant 
part  of  the  building,  tore  out  a  washstand,  and 
broke  the  pipes,  resulting  in  the  flooding  of  the 
lessee's  premises  when  the  water  was  turned  on. 
— Le  Vette  v.  Hardman  Estate,  137  P.  45^ 

Landlord,  though  not  bound  to  repair,  held 
liable  where  unknown  persons  broke  into  vacant 
portion  of  the  leased  building  and  tore  out  a 
washstand,  resulting  in  the  flooding  of  plaintifra 
premises  when  the  water  was  turned  on.— Id. 

Vm.  BEBT  ABB  ADVANCES. 
(A)  KiKlita  and  UabtUtles. 

(  184  (CaLApp.)  In  an  action  on  a  guaranty 
of  payment  of  rent  to  accrue  under  a  lease  for 
a  term,  it  was  material  to  show  that  plaintiffs 
accepted  possession  of  the  premises  from  the  les- 
see because  of  nonpayment  of  rent  and  that 
there  was  no  eviction. — Boschetti  ▼.  Morton,  137 
P.  1086. 

{  192  (CalJLpp.)  Under  Civ.  Code,  {  1933,  the 
destrucUon  of  the  premises  held  to  relieve  de- 
fendants, who  had  procured  from  the  lessors  an 
assignment  of  plaintiffs  unexpired  term  of 
years,  in  consideration  of  making  monthly  pay- 
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menta  to  plaintiff^  who  assigned  Us  term  to  the 
leHsoTs,  and  paying  an  increased  rent  to  the 
lessorB.^^acoby  t.  Peck,  137  P.  264. 

f  194  (Cal.App.)  On  surrender  of  the  key  to 
leased  premises,  the  lessors  may  take  possession 
and  accept  the  surrender  without  beuig  guilty 
of  an  eviction  sufficient  to  release  the  lessee 
from  liability  for  future  rent.— Boschetti  v. 
Morton,  137  P.  1085. 

g  208  (Or.)  The  assignee  of  a  lease  becomes 
liable  for  the  rental,  But  the  assignor  is  not 
released. — Johnson  v.  Seaborg,  137  P.  191. 

J  213  (Or.)  Where  a  lease  provides  no  place 
of  payment  of  rent,  it  is  payable  in  the  city 
where  the  lease  was  executed  and  the  proper- 
ty located.— Johnson  v.  Seaborg,  137  P.  191. 

(B)   AetlOBS. 

'  1 23 1  (Or.)  Lessors,  contending  that  a  pay- 
ment by  assignees  of  the  lease  had  been  credit- 
ed on  an  amount  dne  for  the  previous  year,  had 
the  burden  of  proving  that  such  amount  was 
due  under  the  present  lease.— Johnson  ▼.  Sea- 
borg, 137  P.  191. 

X.  BEMTXHTG   OK   SHARES. 

328  (OkL)  Under  Rev.  Laws  1910.  »  3806, 
KT,  a  landlord  may  elect  to  replevin  his 
share  of  the  crop,  or,  if  such  share  has  been 
appropriated  or  disposed  of,  may  elect  to  en- 
force his  lien  for  rent  in  the  value  of  such 
share  by  attachment.— Collier  v.  Gannon,  137 
P.  1179. 

LAND  OFFICL 

See  FnbUc  Lands,  {  108. 


UNDS. 


See  Pablic  Lands. 


LARCENY. 


See  Criminal  Law, 
and  Information, 


f,  H  423,  1208;    Indictment 
.,  S  110 ;   Witnesses,  i  268. 

Z.   OFFENSES   AXO   RE8PONSIBIUTT 
THEREFOR. 

15  (Cal.App.)  An  undelivered  deed  hetd  not 
a  written  instnunent  and  not  subject  of  lar- 
ceny within  Pen.  Code,  K  484,  487,  492.— Peo- 
ple ▼.  Dadmun,  137  P.  1071. 

n.  FRosEomnoir  and  fttnish. 

MENT. 
(A)  iMdictment  and  InformatlaB. 

J  140  (Wash.)  Where  accused  was  charged 
th  taking  one  head  of  neat  cattle  from  a 
range,  and  described  it  as  a  "bull,"  while  the 
complaining  witness  described  it  as  a  "steer," 
such  variance  did  not  authorize  the  refusal  of 
an  instruction  that  if  defendant  took  the  ani- 
mal in  good  faith,  believing  it  to  be  one  which 
he  had  purchased  from  an  Indian,  he  could  not 
be  convicted.— State  t.  Crossen,  137  P.  1030. 

(B)  Bvldene*. 

1 50  (OkI.Cr.App.)  The  state's  evidence  that  a 
year  before  the  larceny,  defendant  controlled 
the  pasture  from  which  the  animals  were  stolen 
was  admissible;  the  length  of  time  merely  go- 
iikg  to  its  weight— Jones  v.  State,  137  P.  12L 

(C)  Trial  and  ReTtevr. 

§  7 1  (Wash.)  Where  accused  was  charged  with 
stealing  one  head  of  neat  cattle  from  a  range, 
and  claimed  that  he  took  the  animal  openly 
and  in .  good  faith  believing  it  to  be  one  he 
had  purchased  from  an  Indian,  it  was  error 
for  the  court  to  refuse  to  charge,  unaer  Bern. 
&  Bal.  Code,  {  2608,  that  if  such  was  the  fact 
he  could  not  be  convicted. — State  v.  Crossen, 
137  P.  1030. 


!  75  (Wash.)  Under  Bem.  &  Bal.  Code,  t  2605, 
subd.  4,  making  the  taking  of  cattle  from  a 
range  and  pasture  grand  larceny,  instructions 
defining  grand  larceny  and  stating  the  neces- 
sary elements  to  justify  a  conviction  failing  to 
require  that  the  animal  must  have  been  taken 
or  driven  from  a  range  or  pasture  were  fatally 
defective.— State  v.  Crossen,  137  P.  1030. 

LAST  CL^AR  CHANCL 

See  Negligence,  f  83. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  SS  1097,  1099,  119B. 

LEASE. 

See  Landlord  and  Tenant. 

LEGACIES. 

See  Willa. 

LEGACY  TAX. 

See  Taxation,  K  869,  895. 

LETTERS. 

See  Libel  and  Slander,  i  38. 

LETTERS  PATENT. 

See  Mines  and  Minerals^  |  40l 

LEVEES. 

1 19  (Ejin.)  Where  the  county  commissioners, 
pursuant  to  Sesr.  Laws  1893,  c.  104,  as  amend- 
ed and  supplemented,  erected  a  levee  in  a  city 
street,  held,  that  the  city  could  not  by  manda- 
tory injunction  compel  the  board  to  restore 
the  street  to  its  original  use  by  building  suita- 
ble and  proper  approaches ;  the  county  board 
having  no  authority  to  construct  same. — City 
of  Topeka  v.  Board  of  Com'rs  of  Shawnee  Coun- 
ty, 137  P.  951. 

Sess.  Laws  1893,  c.  104,  as  amended  and  sup- 
plemented, providing  for  the  building  of  levees, 
does  not  change  the  duty  of  a  city  to  keep  its 
streets  in  a  safe  condition ;  the  city's  prior 
authority  over  the  street  yielding  only  so  far  as 
to  permit  the  proper  construction  of  the  levee 
by  the  drainage  board. — Id. 

LEVY. 

See  Taxation,  {{  317-49T. 

LIBEL  AND  SLANDER. 

L  WORDS    AND    ACTS   ACTIONABLE. 
AND   LZABILITT   THEREFOR. 

i  6  (Wash.)  Matter  "libelous  per  se"  is  any 
publication  which  falsely  and  maliciously  tends 
to  bring  an  individual  into  public  hatred,  con- 
tempt, or  ridicule,  or  charges  an  act  odious  or 
disgraceful  in  society. — Wells  v.  Times  Print- 
ing Co.,  137  P.  457. 

A  publication  charging  plaintiff  with  being  a 
"man  who  reviled  U.  S.  nag,"  "who  denounced 
Old  Glory  as  a  dirty  rag,"  a  "red-tinted  agita- 
tor," voicing  "constructive  sedition  and  treason," 
"leaping  beyond  the  last  border  of  unloyalty  and 
indecency,"  and  charging  that  he  was  so  regard- 
ed to  the  extent  of  a  public  demand  that_  the 
criminal  laws  be  invoked  against  him,  was  libel- 
ous per  se  without  allegation  or  proof  of  special 
damage. — Id. 

{33  (Kan.)  Where  a  letter  contains  state- 
ments which  are  lihelous  per  se,  damages  may 
be  recovered  without  proof  of  actual  damages. — 
Roniger  v.  Mcintosh,   137  P.  792. 
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XT.  ACTXOm. 

(B)   Partlea,    PrelimlBKry    Preae««la«s, 
amdl  Pleadlnc. 

1 97  (Or.)  Where  the  lancuace  alleged  in  a 
complaint  for  libel  is  not  Iibelooa  per  ae,  and 
diere  is  no  innuendo,  a  demurrer  ii  properly  sua- 
tained.— lAfky  v.  Albert,  137  P.  2(». 

LICENSES. 

See  Mnnldpal  Corporationa,  i  763;  Negligence, 
I  136. 

X.  FOR  OOCUPATIONB  AKS  PRIVI- 
l£OE8. 

I  15  (Nev.)  Traveling  salesmen  of  manufactur- 
ers and  wholesalers  in  other  states  cannot  be 
taxed  by  this  state  by  reason  of  the  provision 
in  the  federal  Constitution  conferring  upon  Con- 
gress the  regulation  of  interstate  commerce,  and 
Rev.  Laws,  i  3879,  gives  the  same  exemption 
as  to  traveling  salesmen  employed  by  manu- 
facturers and  jobbers  having  factories  or  storee 
in  the  state.— Byran  ▼.  City  of  Sparks,  137  P. 
522. 

Defendant,  having  a  factory  outside  a  city, 
and  himself  selling  groceries  in  large  and  small 
quantities  in  broken  and  unbroken  packages  to 
restaurants,  etc.,  in  the  city,  held  to  be  a  "retail- 
er" subject  to  a  license  tax  of  $15  per  quarter 
on  retailers  other  than  at  a  fixed  place  of  busi- 
ness in  the  city,  though  entitled,  under  Rev. 
Laws,  i  3879,  to  an  exemption  from  licenses  as 
ft  salesman  of  a  resident  manufacturer.— Id. 

LIENS. 

See  Chattel  Mortgages  If  154,  156 ;  Executors 
and  Administrators,  J  439 ;  Mechanics'  Liens ; 
Monopolies,  {  4;  Mortgages,  H  213,  216! 
Mvinicipal  Corporations,  |  568;  Taxation,  f 
607. 

LIFE  ESTATES. 

See  Deeds,  |  141. 

1 6  (Aris.)  Where  a  testator  gave  to  his  wife 
for  life  all  the  property  of  which  he  might  die 
possessed,  and  empowered  his  executors  to  sell 
any  of  it  for  her  support,  and  on  her  death  gave 
all  of  the  property  "of  wluch  she  was  then  pos- 
sessed" to  their  children,  the  court  need  not 
require  her  to  give  security  for  the  management 
of  tile  personalty.— La  Tonrette  t.  La  Tonrette, 
137  P.  426. 

LIFE  INSURANCE. 

Sea  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Appeal  and  Error,  { 
1099;    Taxation,  i  805. 

X.  STATUTES  OF  UMITATION. 

(A)  Nature,  ValMltr,  and  ConstriaetlOB  In 

General. 

I  1 1  (Cal.App.)  Limitations  do  not  run  against 
the  public,  and  where  the  number  of  purchasers 
of  lots  who  relied  upon  the  grantors'  representa- 
tions of  dedication  of  streets  and  parks  was  con- 
siderable, limitations  will  not  run  against  them. 
— Davidow  v.  Griswold,  137  P.  619. 

(B)  UnltatiOBS    Applteable  to   Partlenlar 

Action*. 

g  25  (Cal.)  Under  the  express  provision  of 
Code  Civ.  Proc,  g  337,  an  action  on  a  note  is 
barred  after  four  years.— Merchants'  Nat  Bank 
of  Santa  Monica  v.  Bentel,  137  P.  25. 

I  28  (Wash.)  An  action  against  a  corporation 
engaged  in  the  business  of  driving  logs  for  its 
failure  to  move  logs  by  causing  water  to  escape 
from  its  dams  held  an  action  on  contract  within 
the  three  years'  statute  of  limitations  (Rem. 
&  Hal.  Code,  J  159).— Murray  t.  Wishkah  Boom 
Co.,  187  P.  ISO. 


1 28  (Wash.)  Ab  action  for  breach  of  war- 
ranty in  the  sale  of  goods  evidenced  by  a  writ- 
ten order  silent  as  to  price,  fixed  by  parol,  is 
an  action  within  the  three  yeaia'  statute  of 
limitations  (Rem.  dc  Bal.  Code,  S  159)  and  not 
within  the  six  years  statute  (section  157).— 
Ingalls  V.  Angell,  137  P.  309. 

ISO  (Kan.)  An  employe's  action  for  ioiuriea 
from  the  master's  failure  to  comply  with  the 
Factory  Act  (Laws  1903,  c.  356,  Gen.  St.  1909, 
gg  4676,  4683)  is  not  barred  by  Code  Civ.  Proc. 
g  17,  subd.  4  (Gen.  St  1909,  g  5610),  providing 
that  an  action  upon  a  statute  for  a  penalty  or 
forfeiture  shall  be  barred  within  one  year,  but 
is  an  action  for  injury  to  the  rights  of  another 
not  arising  on  contract,  which  carries  a  two 
years'  limitation.— Slater  t.  Atchison,  T.  &  S. 
F.  By.  Co.,  137  P.  943. 

i  37  (Cal.)  An  action  to  have  the  conveyance 
declared  void,  held  to  be  an  action  to  remove 
a  cloud  on  title,  and  not  governed  by  the  three 
and  four  years  statutes  of  limitations  (Code 
Civ.  Proc.  gg  338.  343).— Scholle  v.  Finnell,  137 
P.  241.       ""^        ' 

H.   COMPUTATXOir  OF  PERIOD  OF 
UiaTATXON. 

(A)  Aeeroal    et  Bisltt    of   Aetiom   or    !>•• 

tense. 

g  44  (Cal.)  A  creditor  of  a  debtor  executing 
fraudulent  conveyances  may  wait  until  the  last 
day  for  suing  on  the  debt,  and  on  procuring 
judgment  may  wait  until  about  the  expiration 
of  the  period  within  which  execution  must  issue 
before  procuring  execution,  and  on  purchasing 
at  execution  sale,  he  may  wait  almost  five  years 
before  suing  to  set  aside  the  conveyance,  though 
the  debtor  died  before  judgment. — Scholle  v. 
Finnell,  137  P.  241. 

g47  (Wash.)  A  warranty  as  to  the  kind  or 
quality  of  goods  sold,  if  breached  at  all,  is  gen- 
erally breached  when  made,  and  limitations  run 
from  the  date  of  sale.- Ingalls  v.  Angell,  137  P. 
309.  -6  6. 

Where  a  warranto  of  goods  sold  relates  to  a 
future  event  by  which  It  will  be  ascertained 
whether  the  warranty  will  be  breached  or  not, 
the  warranty  is  not  breached  until  the  happen- 
ing of  the  future  event. — Id. 

A  contract  of  sale  of  fruit  trees  warranted  to 
contain  Carman  peach  trees  is  breached  when 
it  is  demonstrated  that  the  trees  do  not  bear 
such  peaches  and  limitations  run  from  that 
time. — Id. 

1 48  (Cal.)  Civ.  Code,  |  3136,  declaring  the 
maturity  of  notes  payable  on  demand  for  the 
purpose  of  presentment  to  charge  the  indorser, 
held  not  to  extend  the  time  of  payment,  or 
prevent  the  running  of  the  statute  of  limita- 
tions in  favor  of  the  maker.— Mercfaanta'  Nat 
Bank  of  Santa  Monica  v.  Bentel,  137  P.  25. 

1 58  (CaLApp.)  The  right  of  an  abutting  own- 
er to  an  easement  over  certain  land  which  had 
been  at  one  time  a  city  street  but  which  had 
been  closed  by  the  city  for  more  than  ten  years 
or  to  recover  damages  for  the  taking  of  such 
easement,  held  barred  by  limitations.-— City  and 
County  of  San  Francisco  v.  Main,  137  P.  281. 

(B)  Performance    of    Condition,    Demand. 

and  Notlee. 

g  66  (OlcApp.)  A  note  payable  " after 

date,"  with  interest  payable  annually,  to  draw 
interest  as  principal,  upon  which  bo  demand 
for  payment  was  made  for  three  years  after 
which  the  maker  made  unqualified  prqpiises  to 
pay,  held  a  demand  note  not  intended  to  become 
due  or  actionable  until  after  demand  for  pay- 
ment, and  hebce  that  the  statute  did  not  com- 
mence to  run  until  demand. — Baxter  v.  Beck- 
with,  137  P.  901. 

(C)  Personal   Disabilities   and  PrlTlIeses. 

g  74  (Kan.)  The  running  of  limitations  in  an 
action  for  damages  from  inducing  nlaintiCF  to 
become  a  nser  of  morphine  is  not  wholly  sus- 
pended by  the  fact  that  the  morphine  so  af- 
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feet*  pUuBtiff  menUHy  M  to  render  her  in- 
capable of  protecting  her  own  interest;  and 
such  action  ia  barred  under  Code  Civ.  Proc. 
{  18  (Gen.  St  1909,  |  6611),  when  not  brought 
within  one  year  after  the  disability  is  removed. 
— Gillmore  v.  Gillmore,  137  P.  968. 

(F)   iKBOimaee,  Mlatalce,  Trvat,  Fravd,  maA 
CoBeealmemt  of  Ca.iuie  of  Action. 

{  100  (Kan.)  In  an  action  for  damages  from 
fraudulent  representations  as  to  irrigation  rights, 
held,  that  the  plaintifF  had  shown  ordinary  dili- 
gence to  discover  the  fraud,  and  tliat  the  action 
was  not  barred,  because  not  brought  within  two 
years  from  the  time  the  fraud,  if  any,  was 
discovered.— Mateer  v.  Great  Western  Land  Co., 
187  P.  786. 

S  100  (Kan.)  An  action  for  damages  from  in- 
ducing plaintiff  to  become  a  user  of  morphine 
in  ignorance  of  its  nature  held  not  an  action 
for  relief  "on  the  ground  of  fraud"  within  the 
statute  of  limitations.  Code  Civ.  Proc.  {  17, 
subd.  3  (Gen.  St  1909,  {  6610)  providing  that 
action  in  such  case  does  not  accrue  until  the 
discovery  of  the  fraud. — Gillmore  v.  Gillmore, 
137  P.  958. 

(H)   CommeneeBaeBt  of  AetlOB  or  Other 
ProoeedLlBK. 

1 127  (Cal.)  Where  a  complaint  stated  only  a 
cause  of  action  upon  an  indorsement  of  the  note 
of  a  third  person,  or  upon  defendant's  allepied 
guaranty  of  payment,  an  amended  complaint, 
sufficient  only  upon  me  theory  that  it  was  a 
suit  upon  defendant's  note  to  plaintiff,  held  to 
state  an  entirely  new  cause  of  action,  so  that 
limitations  ran  until  the  amended  complaint 
was  filed. — Merchants'  Nat  Bank  of  Santa  Mon- 
ica v.  Bentel,  137  P.  25. 

{ 127  (CaLApp.)  Where  the  original  com- 
plaint countea  on  a  contract,  but  alleged  all 
tacts  necessary  to  support  a  recovery  on  a  quan- 
tum meruit  an  amended  complaint  adding  a 
count  on  a  quantum  meruit,  does  not  constitute 
a  new  cause  of  action  against  which  limitations 
would  have  run  up  to  the  time  of  the  amend- 
ment—Merchants' Collection  Agency  v.  Gop- 
cevic,  137  P.  609. 

nr.  oFERATioir  and  effect  of 

HAS  BT   UJHTATION. 

1 167  (Cal.)  A  mortgagor  cannot  without  pay- 
ing the  debt  barred-  by  limitations,  quiet  his 
title,  or  maintain  ejectment  against  the  mort- 
gagee.—Faxon  V.  All  Persons,  etc.,  137  P.  919. 

A  purchaser  ot  real  estate,  while  the  records 
show  that  a  mortgage  lien  has  become  extin- 
guished by  limitations,  may  maintain  a  suit  to 
quiet  title  without  paying  the  mcnrtgage  debt 
—Id. 

1 170  (Cal.)  Under  Civ.  Code,  U  858,  2877, 
2911,  2932,  the  power  of  sale  given  in  a  mort- 
gage to  secure  a  note  is  extinguished  where  the 
note  and  mortgage  are  barred  by  limitations.— 
Faxon  v.  All  Persons,  etc,  137  P.  919. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  H  161-166. 

LIQUIDATED  DAMAGES. 

See  Damages,  U  78,  81. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIVE  STOCK. 

See  Railroads,  H  411-446. 

LOCATION. 

See  Mines  and  Minerals,  §§  18-27. 


LOGS  AND  LOGGING. 

See  Limitation  of  Acttona,  |  28. 

}  IS  (Wash.)  A  corporation  organized  under 
Rem.  ft  Bal.  Code,  {  7119,  which  improved  a 
river  by  constnicting  splash  dams  in  irarsnance 
of  section  7122,  must  render  service  under  sec- 
tious  7123,  7124,  as  a  public  service  corpora- 
tion, and  is  liable  for  loss  caused  by  its  unrea- 
sonable delay  in  moving  logs  by  water  from 
its  dams. — Murray  v.  Wishkah  Boom  Co.,  137 
P.    130. 

Such  corporation  cannot  refuse  to  release  wa- 
ter from  its  dam  for  a  log  owner  because  of  a 
threatened  injunction  against  such  release  by 
landowners  downstream,  where  it  has  engaged 
in  the  service  for  15  years  or  more,  and  where 
the  applicant  for  water  had  done  his  logging 
in  a  justifiable  belief  that  the  corporation  was 
able  to  render  proper  service. — Id. 

LOST  INSTRUMENTS. 

i  2  (Cal.)  Under  Civ.  Code,  {  3415,  distributees 
of  grantee  whose  deed  had  been  lost  held  enti- 
tled to  its  restoration,  even  though,  as  claimed, 
it  was  delivered  on  a  condition  which  bad  not 
been  performed.— Shores  v.  Withers,  137  P.  7. 

Under  Civ.  Code,  {  3415,  relative  to  the  res- 
toration of  lost  or  destroyed  instruments,  if 
the  maker  of  such  a  restored  instrument  has  a 
defense  not  apparent  upon  the  face  thereof,  he 
mav  assert  it  precisely  as  he  might  have  done 
had  the  document  not  been  destroyed.— Id. 

LUNATICS. 

See  Insane  Persons. 

MAINTENANCE. 

See  Husband  and  Wife,  {f  297,  298. 

MALICL 

See  Homicide. 

MANDAMUS. 

See  Courts,  ff  207,  472;  Taxation,  i  497. 

n.  SUBJECTS  AND  P1TBPOSES  OF 
RELIEF. 

(B)   Aeta   and  ProoeedinKa   of  Public   Ofll- 
cera  mnd  Boards  amd  Maalelpalltiea. 

i  72  (Idaho)  Where  the  action  required  in 
mandamus  is  judicial  and  discretionary  in  its 
nature,  the  court  can  only  compel  the  officer 
to  act,  and  cannot  compel  him  to  act  in  any 
particular  manner.— Blomquist  v.  Board  of 
Com'rs  of  Bannock  County,  137  P.  174. 

{ 85  (Mont)  The  state  board  of  land  com- 
missioners,  intrusted  bv  Const  art  11,  {  4, 
with  the  control  and  sale  of  state  school  lands, 
in  determining,  under  Laws  1909,  c.  147)  g  40, 
whether  it  shall  confirm  a  sale  of  state  school 
lands,  acts  quasi  judicially,  so  that  its  discre- 
tion in  such  respect  in  the  absence  of  mani- 
fest abuse,  cannot  be  controlled  by  mandamus. 
—State  V.  Stewart  137  P.  854. 

g  100  (N.M.)  Where  the  Governor,  Secretary 
of  State,  and  Attorney  General  by  elimination 
have  left  the  State  Treasurer  but  one  class  of 
securities  in  which  to  invest  permanent  school 
funds,  he  may  be  compelled  by  mandamus  to  ex- 
ercise bis  discretion  to  the  end  that  it  shall  be 
determined  whether  such  investment  shall  be 
made.— State  v.  Marron,  137  P.  845. 

hl  jurisdiction,  proceedings, 
and  relief. 

g  148  (Or.)  Under  L.  O.  L.  g  4120,  and  Laws 

1911,  p.  428,  a  father  has  the  right  to  maintain 

[  mandamus  to  compel  a  school  board  to  permit 

I  his  minor  children  to  attend  the  public  schools. 
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— Grawfoid  t.  District  School  Boatd  for  School 
Dist  No.  7,  in  Klamath  County,  137  P.  217. 

{  160  <N.M.)  Where  the  altematiTe  writ  of 
mandamns  in  proceedings  to  compel  the  State 
Treasurer  to  make  an  investment  of  permanent 
school  funds  was  not  broad  enough  to  compel 
him  to  make  a  readvertisement  of  a  sale  of 
bonds  or  to  bid  at  such  sale  the  amount  required 
by  Laws  1912,  c.  58,  {  4,  relief  could  not  be 
granted.— State  t.  Marron,  137  P.  845. 

{  160  (Or.)  A  statement  in  a  writ  of  manda- 
mus to  compel  the  payment  of  a  warrant  for 
services  rendered  for  the  corporation  commis- 
sioner of  hia  duties  as  defined  by  Oen.  Laws 
1913,  p.  668,  is  superfluous.— Gibson  v.  Kay, 
137  P.  864. 

{  163  (Or.)  Demurrers  to  an  amended  alterna- 
tive writ  of  mandamns  admit  all  the  material 
allegations  thereof. — Crawford  v.  District  School 
Board  for  School  Dist.  No,  7,  in  Klamath  Coun- 
ty, 137  P.  217. 

i  187  (Or.)  Under  L.  O.  L.  M  616,  618-^0, 
when  an  alternative  writ  oi  mandamus  is 
amended,  the  petition  and  original  writ  cannot 
be  considered  on  appeal  from  a  judgment  sus- 
taining demurrers  to  the  amended  writ— Craw- 
ford y.  District  School  Board  for  School  Dist. 
Na  7,  in  Klamath  County,  137  P.  217. 

MAPS. 

See  Dedication,  H  19,  SI;   Deeds,  1 112;   Wit- 
nesses, {  262. 

MARKETABLE  TITLL 

See  Vendor  and  Forchaser,  i  13S. 

MARKET  VALUL 

Se«  Damages,  f  188. 

MARRIAGE. 

See  Divorce;    Hnsband  and  Wife;    Indians,  i 
16;    Rape,  |  61. 

f40  (Okl.)  Cohabitation  and  reputation  will 
not  constitute  marriage  under  the  Creek  laws 
or  customs  but  wUl  merely  raise  a  presumption 
of  marriage,  where  the  cohabitation  is  matri- 
monial and  not  meretricious. — Fender  t.  Segro, 
137  P.  103. 

A  presumption  of  marriage  under  the  Creek 
laws  or  customs  does  not  arise  where  there  has 
been  no  recognition  of  the  marriage  and  a  hold- 
ing out  of  each  other  as  husband  and  wife  re- 
spectively.— Id. 

$51  (Okl.)  Where,  in  an  action  to  recover 
land,  the  issue  of  heirship  depended  upon  the 
validity  of  a  marriage,  the  existence  of  facts 
essential  to  a  valid  marriage  under  the  Creek 
laws  and  whether  a  marriage  was  to  be  in- 
ferred from  cohabitation  and  reputation  were 
fuestions,  for  the  jury.— Pender  ▼.  Segro,  137 
'.  103. 

MASTER  AND  SERVANT. 

See  Agriculture,  {  15:    Appeal  and  Error,  8 

1050;    Damages,  H  130,  132;    Death,  {  90; 

Limitation  of  AcUons,  f  30;    Trial,  U  191, 

194. 

I.  THE  BEUkTION. 
(B)  Statatorr  RecuIatloB. 

1 13  (Or.)  Laws  1913,  p.  00^  declaring  eight 
hours  shall  be  a  day's  labor  in  work  for  the 
state,  county,  etc.,  is  constitutional. — EJx  parte 
Steiner,  137  P.  204. 

In  Laws  1913,  p.  90,  declaring  eight  hours 
shall  be  a  day's  labor  in  work  for  the  state, 
county,  etc.,  "labor"  includes  the  engineer  of 
the  hcatine  plant  at  the  State  Hospital. — Id. 

Laws  1913,  p.  91,  §  6,  includes  the  superin- 
tendent of  the  Oregon  State  Hospital  amone 
those  criminally  responsible  for  violation  of 
the  act,  which  fixes  eight  hours  as  a  day's 
labor  for  the  state  or  its  auziUaries.— Id. 


nZ.  MASTER'S    ZJABIUTT    FOB    IX- 

JUHIES  TO  SERVAHT. 

(A)   ]ra.t«r»  and  Exteat  la  General. 

1 96  (Utah)  Though  defendant's  negligence 
was  only  a  concurring  cause  of  the  injury,  be 
would  fctill  be  liable  in  the  absence  of  contribu- 
tory negligence.— Anderson  t.  Mielson,  137  P. 
15!i. 

(B)  Tools>  Maehlaerr>  Appllanoes,  aaA 
Plaeea  for  'Worlc 

{f  101,  102  (Kan.)  Where  a  railroad  company 
places  in  storage,  for  use  of  its  brakemen  in 
their  lanterns,  the  best  quality  of  oil  obtainable, 
it  is  not  liable  for  injuries  due  to  the  use  of  de- 
fective oil,  unless  negligent  after  placing  the 
oil  in  storage.— Anders  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  137  P.  966. 

I  107  (Or.)  Employers'  Liability  Law,  S  1.  re- 
lating to  precautions  required  of  employers  for 
safety,  applies  to  an  action  for  injuries  to  a 
servant  in  removing  a  belt  from  a  moving  pulley. 
— Waailjeft  v.  Hawley  Pulp  &  Paper  Co.,  137  P. 
755. 

Under  Employers'  Liability  Law,  i  1,  the  fact 
that  there  is  not  sufficient  room  for  belt  shifters 
does  not  justify  their  absence ;  it  being  the  em- 
ployer's duty  to  make  room. — Id. 

§  124  (Okl.;  Rev.  Laws  1910,  H  3983  and 
3984,  prescribing  duties  of  mine  operators,  in- 
cluding the  duty  of  daily  inspection,  applies  to 
the  operators  of  lead  and  sine  as  well  as  coal 
mines. — Big  Jack  Mining  Co.  t.  Parkinson,  187 
P.  678. 

i  124  (Wash.)  An  employer  was  not  required 
in  the  exercise  of  ordinary  care  to  have  dis- 
covered the  absence  of  a  rung  in  a  ladder,  if  it 
was  removed  between  the  time  the  employ^  last 
safely  climbed  the  ladder  on  the  day  of  the  ac- 
cident and  the  time  when  he  fell  therefrom. — 
Dahl  V.  Puget  Sound  Iron  &  Steel  Works,  187 
P.  816. 

(B)  Fellow  Serraats. 

I  1 59  (Mont)  The  negligence  of  a  fellow  serv- 
ant defeats  an  employe's  right  of  recovery  if 
shown,  and  does  not  merely  go  to  the  amount  of 
damages  recoverable.— Mosher  v.  Sutton's  New 
Theater  Co.,  137  P.  534. 

S  i70  (Mont)  It  is  an  employer's  duty  to  use 
ordinary  care  to  keep  competent  fellow  servants, 
as  well  as  to  employ  them  in  the  first  instance. — 
Mosher  t.  Sutton's  New  Theater  Co.,  137  P. 
534. 

I  1 70  (Or.)  The  care  demanded  of  a  master  in 
the  selection  and  retention  of  servants  is  com- 
mensurate with  the  danger  reasonably  to  be  ap- 
prehended from  the  instrumentalities  employed. 
— Browning  v.  Smiley-Lampert  Lumber  Co.,  l87 
P.  777. 

1 173  (Or.)  A  master  is  liable  for  the  neg- 
ligence of  the  unfit  servant,  where  he  has  knowl- 
edge of  the  unfitness.— Browning  v.  Smiley-Lam- 
pert Lumber  Co.,  137  P.  777. 

A  master  is  charged  with  knowledge  of  com- 
mon reputation  in  the  community  of  a  serv- 
ant who  has  been  in  his  employ  for  a  long 
time. — Id. 

S  179  (Or.)  In  an  action  within  the  Employ- 
ers' Liability  Law,  the  doctrine  of  negligence  of 
fellow  servant  does  not  apply.— WasDjelt  ▼. 
Hawley  Pulp  &  Paper  Co.,  137  P.  755. 

{182  (Or.)  An  action  for  injuries  from  n%- 
ligence  of  a  head  sawyer  foils  within  Employ- 
ers' Liability  Act,  U  1,  5 ;  the  head  sawyer  be- 
ing a  vice  principal  and  not  a  fellow  servant — 
Browning  v.  Smiley-Lampert  Lumber  Co.,  137 
P.  777. 

A  "foreman"  is  a  laborer  with  iMwer  to  su- 
perintend those  working  under  him,  and  a  head 
sawyer  is  a  foreman. — ^Id. 

<V)  Rlalcs  Aasaaied  kT  Servaat. 

i  203  (Mont)  The  question  of  assumed  risk 
does  not  go  to  the  amount  of  damages  an  em- 
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PI076  T^coTers.  bnt  defeats  his  entire  claim  if 
established.— Moaher  t.  Sutton's  New  Theater 
Oo.,  137  P.  634. 

f  203  (OkL)  "Assumption  of  risk"  is  a  term 
of  the  contract  of  employment,  express  or  im- 

glied  from  the  circnmstances  of  the  employment, 
y  which  the  servant  agrees  that  dangers  of  in- 
jury obviously  incident  to  the  discharge  of  the 
servant's  duty  shall  be  at  the  servant's  risk. — 
St  Louis  &  S.  F.  B.  C!o.  v.  Long,  187  P.  1156. 

§204  (Or.)  In  an  action  within  the  Employ- 
ers' Liability  Law,  the  doctrine  of  assumption 
of  risk  does  not  apply.— Wasiljeff  ▼.  Hawley 
Pulp  &  Paper  Co.,  137  P.  755. 

1204  (Wash.)  Defendant  could  rely  upon  the 
daense  of  assumed  risk  in  an  employe's  action 
brought  under  the  general  statutes  and  not  un- 
der the  factory  act. — Dahl  v.  Pnget  Sound  Iron 
&  Steel  Works,  137  P.  816. 

{ 205  (Kan.)  An  employe  assumed  only  such 
dangers  from  defects  of  which  he  had  no  knowl- 
edge as  would  arise  after  the  employer  had  ex- 
ercised reasonable  diligence  to  make  reasonably 
safe  the  place  of  work  and  appliances.— Rogers 
V.  Kansas  Co-Operative  Befining  Co.,  137  P. 
991. 

1 217  (Wash.)  Where  an  employe  used  a  lad- 
der daily  for  more  than  a  year  and  a  half  before 
the  accident,  so  that  he  was  acquainted  with  all 
of  the  defects  therein,  he  assamed  any  risk 
of  injury  from  a  rung  in  the  ladder  being  out. 
—Dahl  r.  Puget  Sound  Iron  ft  Steel  Works,  137 
P.  316. 

If  an  employe  injured  by  falling  from  a  lad- 
der discovered  that  a  step  was  absent  or  by 
ordinary  observation  could  have  done  so  and 
used  it  without  informing  bis  employer  that  the 
step  was  missing,  be  assumed  Uie  risk  of  in- 
jury therefrom. — Id. 

S2I7  (Wash.)  Where  there  are  two  methods 
by  which  a  service  may  be  performed — one  peril- 
ous and  the  other  safe — an  employe  who  volun- 
tarily chooses  the  perilous  way  assumes  the 
risk.— Johansen  v.  Pioneer  Mining  Co.,  137  P. 
1019. 

Where  a  miner  who  was  riding  out  of  the 
mine  on  the  elevator  was  injured  because  the 
elevator  was  not  stopped  at  the  top  in  accord- 
ance with  the  custom  when  men  were  being 
carried  out,  a  recovery  cannot  be  defeated  be- 
cause there  was  a  way  out  of  the  mine  by  lad- 
der, where  it  did  not  appear  that  the  miner 
knew  of  the  danger  from  the  elevator,  or  that 
it  was  dangerous  if  properly  managed. — Id. 

§219  (Wash.)  A  clamp  in  the  nature  of  an 
ordinary  clevis,  used  to  fasten  a  steam  shovel 
car  to  the  track,  held  an  ordinary  tool:  an 
adult  employe  assumed  the  risk  of  using  it  in 
a  defective  condition.— Bougas  T.  Bschbach- 
Bruce  Co.,  137  P.  472. 

§  22 1  (Kan.)  A  master's  promise  to  remedy  a 
defect  implies  an  agreement  that,  until  this  is 
done  or  lapse  of  reasonable  time  therefor,  he 
and  not  the  employe  will  assume  the  risk  from 
the  defect.— Anders  v.  Atchison,  T.  &  8.  F.  Ry. 
Co.,  137  P.  966. 

1222  (Wash.)  A  servant  in  the  employ  of 
contractors,  who  had  no  knowledge  as  to  a 
heavy  concrete  mixer  operated  by  steam,  held 
entitled  to  rely  on  the  directions  of  his  fore- 
man to  hold  the  tongue  in  front  when  steam 
was  applied,  and  hence  not  to  have  assumed  the 
risk  of  injury  from  the  tongue's  violent  swing. 
— Magnnson  v.  MacAdam,  137  P.  486. 

(b)  OoBtrlbvtory   KesIiKemee   of   Serrant. 

{228  (Or.)  In  an  action  within  the  Employ- 
ers' Liability  Law,  the  doctrine  of  contributory 
negligence  does  not  apply. — Wasiljeff  v.  Hawley 
Ptip  &  Paper  Co.,  137  P.  755. 

8245  (Wash.)  A  miner  who  rode  on  the  top 
of  the  elevator  when  leaving  the  mine  for  a 
lunch  is  not  guilty  of  negligence,  where  he  as- 
sumed that  position  in  obedience  to  the  orders 


of  the  defendanfi.  foreman,  unless  the  danger 
was  glaring  and  apparent. — Johansen  t.  Pio- 
neer Mining  Co.,  l37  P.  1019. 

(H)  Actions. 

1 262  (MontO  Unless  it  affirmatively  appears 
from  plaintifrs  own  pleadings  or  proof,  the 
question  of  assumed  risk  is  a  matter  of  defense 
which  must  be  pleaded  1^  defendant— Mosher 
V.  Sutton's  New  Theater  Co.,  137  P.  534. 

The  negligence  of  a  fellow  servant  is  a  matter 
of  defense  which  must  be  pleaded  by  defendant 
if  it  does  not  affirmatively  appear  from  plain- 
tiff's pleadings  or  proof.— Id. 

1 264  (Mont.)  Though  the  complaint  charged 
negligence  in  not  furnishing  a  sate  place  of 
work  and  in  not  employing  competent  fellow 
servants  if  such  grounds  of  negligence  were  not 
alleged  as  Interdependent  caoaes  of  action,  proof 
of  either  n-ound  entitled  plaintiff  to  recover. — 
Mosher  v.  Sutton's  New  Theater  Co.,  137  P.  684. 

Though  the  complaint  alleged  that  the  in- 
competent fellow  servant  was  intoxicated  when 
employed,  as  well  as  that  he  was  intoxicated 
at  the  time  of  the  injury,  In  absence  of  a  mo- 
tion for  relief  for  surprise,  proof  merely  that  h« 
was  intoxicated  at  the  time  of  the  injury  was 
not  a  fatal  variance  requiring  reversal  in  Tiew 
of  Rev.  Codes,  {}  6685,  6693.— Id. 

g270  (Kan.)  In  an  employe's  action  for  in- 
juries from  the  master's  failure  to  comply  with 
the  Factorv  Act  (Gen.  St  1909,  }  4679)  |  4, 
requiring  the  guarding  of  dangerous  machinery, 
the  purpose  for  which  a  certain  device  was  de- 
signed and  used  was  immaterial  to  the  question 
of  defendant's  liability,  where  it  conclnsively 
appeared  from  the  evidence  that  when  such  de- 
vice was  in  place  it  served  as  a  guard,  and  that 
if  it  had  been  in  place  the  accident  would  not 
have  happened.— Slater  t.  Atchison,  T.  ft  S.  F. 
Ry.  Co.,  137  P.  943. 

{  270  (Kan.)  Evidence  that  immediately  after 
the  employes  injury  the  appliances  were 
changed  was  properly  admitted  where  defend- 
ant's opening  statement  was  that  no  changes 
were  made,  and  that  the  appliances  were  not  de- 
fective.— Rogers  v.  Kansas  Co-Operative  Refin- 
ing Co.,  137  P.  991. 

{271  (Wash.)  Where  the  servant  counted  on 
the  incompetency  and  carelessness  of  the  fore- 
man, evidence  of  independent  circumstances 
tending  to  show  the  foreman's  negligence,  and 
also  his  general  reputation,  was  admissible.— 
Johansen  v.  Pioneer  Mining  Co.,  137  P.  1019. 

i  276  (Mont)  Evidence,  in  an  action  for  in- 
juries to  an  employe  while  working  in  a  the- 
ater by  scenery  falling  upon  him,  held  to  show 
that  the  proximate  cause  of  the  injury  was  the 
act  of  a  fellow  servant,  and  not  any  unsafe 
method  of  handling  the  scenery.— Mosher  v.  Sut- 
ton's New  Theater  Co.,  137  P.  534. 

{  278  (Kan.)  In  an  employe's  action  for  in- 
juries from  the  master's  failure  to  comply  with 
the  B'actory  Act  (Oen.  St  1909,  {  4676  et  seq.), 
evidence  held  to  show  that  it  was  practicable  to 
guard  the  knives  of  the  machine  causing  plain- 
tiff's injury.— Slater  v.  Atchison,  T.  &  S.  F. 
By.  Co.,  137  P.  943. 

{278  (Wash.)  In  an  action  for  injuries  to  an 
employe  while  on  a  ladder  leading  to  a  travel- 
ing crane  by  falling  from  the  ladder,  the  evi- 
dence held  not  to  show  that  a  rung  in  the  lad- 
der was  removed  between  the  time  plaintiff  had 
last  climbed  it  and  the  time  he  was  injured. — 
Dahl  T.  Puget  Sound  Iron  ft  Steel  Works,  137 
P.  316. 

{  279  (Mont)  Evidence,  in  an  action  for  aa 
employe's  injuries,  held  to  sustain  a  finding  that 
the  coemploye  whose  negligence  injured  plain- 
tiff was  incompetent  in  that  he  was  intoxicat- 
ed at  and  before  the  time  of  the  injury. — Modi- 
er  V.  Sutton's  New  Theater  Co.,  137  P.  634. 

S  285  (Utah)  The  proximate  cause  of  the  in- 
jury held  a  question  for  the  jury. — Anderson  y. 
Nielson,  137  P.  152. 
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i  286  (Or.)  Under  L.  O.  L.  J  183,  and  Const 
art.  7,  f  S,  aa  amended  (see  Laws  1911,  p.  7), 
evidence  held  sufficient  to  go  to  the  jury  on  the 
question  of  the  master's  negligence  in  failing 
to  provide  appliances  to  throw  off  belts  from 
revolving  pulleys.— WasiljHl  t.  Hawley  Pulp  & 
Paper  Co.,  13T  P.  755. 

t286  (Utah)  Siridence,  in  an  action  against 
the  owner  of  a  private  ferryboat  for  the  death 
of  plain tiCs  intestate,  who  was  drowned  while 
assisting  the  owner  across  with  the  boat,  held 
not  suSicient  to  take  to  the  jury  the  question 
whether  defendant  was  negligent— Anderson  ▼. 
Nielson,  137  P.  162. 

S  286  CW^ash.)  In  a  personal  injniy  action  by 
a  miner,  who  was  hurt  in  riding  out  of  the 
mine  on  the  elevator,  the  question  of  defend- 
ant's negligence  in  maintaining  an  unsafe  sig- 
nal wire  held  for  the  Jury. — .lohansen  v.  Pio- 
neer Mining  (>>.,  137  P.  1019. 

I  287  (Or.)  It  is  error  to  take  from  the  jury 
a  case  where  there  is  evidence  of  negligence  in 
the  selection  or  retention  of  a  coservant  whose 
act  caused  the  injnry.— Browning  t.  Smiley- 
Lampert  Lumber  Co.,  137  P.  777. 

i  287  (Wash.)  In  a  personal  injury  action  by 
a  servant  evidence  of  the  master's  negligence 
in  continuing  to  employ  an  incompetent,  care- 
less foreman  held  to  raise  a  question  for  the 
jury.— Johanaen  y.  Pioneer  Mining  Co.,  137  P. 
1019. 

§288  (Kan.)  In  a  brakeman's  action  for  in- 
juries from  the  negligent  furnishing  of  a  poor 
quality  of  oil  for  his  lantern,  where  the  evi- 
dence showed  a  complaint  to  the  proper  person 
and  the  response  thereto,  the  meaning  to  be 
given  to  such  complaint  and  reply  was  for  the 
jury.— Anders  t.  Atchison,  T.  &  S.  F.  By.  Co., 
137  P.  966. 

§288  (OkL)  Under  (3onst  art  23,  §  6  (Wil- 
liams' Const.  §  365),  the  defense  of  assumption 
of  risk  must  be  left  to  the  jury.— St.  Louis  & 
S.  P.  R.  Co.  V.  Long,  137  P.  1156. 

§289  (Kan.)  In  an  employe's  action  for  in- 
juries from  the  master's  failure  to  guard  dan- 
gerous machinery  as  required  by  the  Factory 
Act  (Gen.  St  1909,  t  4676  et  seq.)  it  was  not 
error  to  refuse  to  submit  to  the  jury  the  ques- 
tion whether  plaintiff  was  negligent;  contrib- 
utory negligence  not  being  a  defense  under  the 
Factory  Act.— Slater  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  137  P.  943. 

1289  (Okl.)  Under  Const,  art.  23,  §  6  (Wil- 
liams' Const  §  355),  the  defense  of  contributory 
negligence  must  be  left  to  the  jury.— St  Louis 
&  8.  F.  B.  Co.  ▼.  Long,  187  P.  1166. 

§289  (Utah)  Whether  it  was  contributory 
negligence  for  plaintiff's  intestate,  who  was 
assisting  the  owner  of  a  ferryboat  across  a 
stream,  to  keep  holding  to  a  rope  until  he  was 
pulled  overboard,  and  after  he  saw  other  men 
letting  it  go,  was  a  question  for  the  jury.— An- 
derson ▼.  Nielson,  137  P.  152. 

§  289  (Wash.)  On  evidence  in  a  servant's  ac- 
tion for  injury  from  the  violent  swing  of  the 
tongue  of  a  heavy  concrete  mixer  operated  by 
steam,  which  his  foreman  had  directed  him  to 
hold  when  steam  was  applied,  held,  that  his 
contributory  negligence  was  for  the  jury. — Mag- 
nuson  T.  MacAdam,  137  P.  486. 

§297  (Mont)  A  verdict  for  an  injured  em- 
pIoy£  was  not  against  the  law  because  one 
ground  of  negligence  was  not  proved,  where  the 
verdict  for  plaintiff  was  general,  and  there 
was  sufficient  evidence  to  show  another  ground 
of  actionable  negligence  alleged.— Mosher  v.  But- 
ton's New  Theater  Co.,  137  P.  534. 

IV.  UABELinXS   FOB   UrJtXBIEB   TO 
THIRD  PERSONS. 

(A)  Acts  or  OmisslOBa  of  SerTsnt. 

§302  (Wash.)  Where  the  manager  of  defend- 
ant's business  in  attempting  to  collect  payment 
for  goods  which  he  believed  a  customer  had 
taken  t>ecame  abnaiva  and,  when  told  to  go 


away,  assaulted  the  customer,  held,  that' the  as- 
sault was  not  within  the  scope  of  his  employ- 
ment—Matsuda  V.  Hammond,  187  P.  328. 

(B)  'Work  of  iBdependent  Oontraetor. 

1319  (Wash.)  Where  the  work  in  itself  ia 
inherently  dan^rons,  and  wiU  probably  resalt 
in  injuiT  to  third  persona,  unless  great  care  and 
precantioM  are  taken,  an  employer  cannot 
evade  responsibility  by  acting  through  an  inde- 
pendent contractor.— Freebnry  v.  CThicago,  M. 
&  P.  S.  Rv.  Co..  137  P.  1044. 

'Wliere  blasting  is  being  done  in  a  populous 
city,  the  employer  cannot  escape  liability  be- 
cause it  Is  doing  the  work  by  an  independent 
contractor. — Id. 

MATERIAL  CHANGE 

See  Principal  and  Snrety,  §  117. 

MAYOR. 

See  Municipal  Corporationa,  §  16SS. 

MEASURES. 

See  Weights  and  Measures. 

MECHANICS'  LIENS. 

See  Agriculture,  |  15;    Appeal  and  Brror,  H 
o42,  913. 

I.  KATVBE.  GROUNDS,  AND  SUB- 
jeCT-MATTER  IN  OENERAX. 

§  5  (Wash.)  While  mechanics'  lien  laws 
should  receive  liberal  construction,  the  con- 
struction may  not  be  unfair,  even  in  the  in- 
terests of  laborers  and  materialmen. — ^Baker  T. 
Yakima  Valley  Canal  Co.,  137  P.  342. 

n.   RIGHT  TO  UEN. 

(B)  Serrteea  Reniiered  aitd  Itoterlala  F«r- 
nistaed. 

§  52  (Or.)  Where  cement  and  plaster  are  fur- 
nished for  the  manufacture  of  blocks  and  tile 
for  a  particular  building,  a  lien  against  audi 
building  is  maintainable  when  they  are  so  osed. 
—Hume  V.  Seattle  Dock  Ck).,  137  P.  762. 

(O)  AKreemeat  or  Conseat  of  O^vner. 

§72  (Wash.)  Under  Rem.  ft  Bal.  Code,  t 
1129,  a  materialman  is  not  an  agent  of  the 
owner  for  the  purpose  of  giving  laborers,  en- 
gaged by  him  to  prepare  the  material,  a  lien  on 
the  completed  structure.— Baker  v.  Yakima  'Val- 
ley Canal  Co.,  137  P.  342. 

One  engaged  to  furnish  the  sand  and  gravel 
for  the  reconstruction  of  a  canal  is  not  a  con- 
tractor, subcontractor,  architect  builder,  or 
person  in  charge  of  the  work  within  the  purview 
of  Rem.  ft  Bal.  Code,  §  1129,  making  those 
classes  of  persons  agents  of  the  owner  for  the 
purpose  of  giving  a  mechanic's  lien  to  laborers 
who  work  at  the  request  of  such  agent  and 
hence  a  materialman  a  servants  can  have  no 
lien.— Id. 

(B)   Sobeoatrsetora     aad     Comtractora* 
Workasea  aad  Materlalaiea. 

y4  (Wash.)  Rem.  ft  Bal.  Code,  (§  1128» 
,  1141,  1147,  held,  that  a  construction  com- 
pany orally  agreeing  with  the  principal  con* 
tractor  for  a  dyke  to  fnmish  a  dredger  and  crew 
for  a  certain  sum  per  day  was  entitled  to  a 
lien,  as  subcontractor  in  the  order  of  priority 
fixed  by  the  statnte.- Chavelle  v.  Island  Gun 
Club,  137  P.  511. 

§99  (Wash.)  Where  a  materialman  did  m>U 
within  five  da^s  after  the  first  delivery  of  the 
materials,  notify  the  owner  in  writing,  in  ac- 
cordance with  Laws  1911,  c  77,  that  he  was 
furnishing  the  materials,  laborers  engaged  by 
him,  even  if  entitled  to  subrogation  to  his  lien 
because  the  products  of  their  labor  went  into 
the  materially  an  not  entitled  to  a  lien  «n  tlie 
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structuTe.— Baker  r.  TaUma.  Valley  Canal  Co., 
187  P.  842. 

f  103  (Or.)  A  materialman  or  laborer,  to  be 
bound  by  a  atipolatioa  in  the  principal  contract 
against  Uena,  maat  have  assented  thereto  or  at 
least  have  notice  thereot— Hume  t.  Seattle  Dock 
Co.,  137  P.  762. 

m.  FROOEEOmOB  TO  FEBFE'OT. 

i  137  (Wash.)  A  subcontractor's  lien  notice 
designating  an  unincorporated  club  as  a  part; 
defendant,  and  not  the  mdiyidual  members  com- 
posing it,  but  alleging  that  the  club  was  a  toI- 
untary  association  composed  of  those  persons, 
was  sufficient— Chavelle  y.  Island  Gun  Club, 
137  P.  511. 

§  157  (Or.)  In  a  mechanic's  lien  notice,  orer- 
charges  occurring  through  error  of  a  competent 
bookkeeper  do  not  render  the  lien  void.— Hume  v. 
Seattle  Dock  Co.,  137  P.  752. 

IV.  OFEBATIOir   AND   EFFECT. 

(B)  Propertr,  Batatea,  and  Rlclits  Af- 
teeted. 

I  193  (Wasli.)  Where  the  owners  of  property 
had  contracted  to  sell  it,  and  were  not  parties 
to  a  contract  to  construct  a  dyke  thereon,  only 
tue  mterest  of  the  purchasers  was  subject  to 
a  8ul>contractor's  lien. — Chavelle  v.  Island  Gun 
Club,  187  P.  611. 

Vn.  ENFOBCEBIENT. 

i  249  (Idaho)  An  action  to  foreclose  a  mechan- 
ic s  lien  is  an  action  in  equity.— Jensen  v.  Bum- 
gamer,  137  P.  529. 

{281  (Cal.)  Testimony  that  after  the  build- 
ing was  completed  there  was  near  by  a  pile 
of  rough  lumber  does  not  warrant  reversal  of  an 
order  denying  to  defendant  a  new  trial  in  a 
materialman's  lien  suit  for  insufficiency  of  the 
evidence  to  sustain  the  finding  that  the  mate- 
rials allowed  for  were  used  in  the  building.— 
National  Lumber  Co.  v.  Ripple,  137  P.  236. 

§290  (Idaho)  It  is  essential  that  the  court 
make  findings  of  fact  and  conclusions  of  law  as 
a  basis  for  the  judgment  entered. — Jensen  v. 
Bumgamer,  137  P.  529. 

While  a  jury  may  make  special  findings  of 
fact,  such  findings  are  merely  advisory  and  may 
l>e  adopted  in  whole  or  in  part  or  be  rejectedL 
and  the  court  may  make  its  own  findings  of 
fact  and  conclusions  of  law. — Id. 

Where  the  court  directed  the  Jury  to  find  a 
general  verdict  only,  and  the  jury  so  found,  the 
entry  of  judgment  on  such  verdict  without  any 
findings  being  made  by  the  court  held  error. 
—Id. 

t  291  (Utah)  Where,  in  an  action  to  foreclose 
a  mechanic's  lien  against  a  firm  and  the  ad- 
ministratrix of  a  deceased  partner,  all  claims 
against  other  assets  of  the  estate  are  specific- 
ally waived,  and  a  deficient  judgment  was  not 
allowed,  a  judgment  requiring  the  property  to 
be  sold  and  the  proceeds  applied  to  the  payment 
of  the  lien  and  any  balance  paid  to  the  admin- 
istratrix sufficiently  protected  the  rights  of  the 
parties.— Bingham  Coal  &  Lumber  Go.  t.  Blom, 
187  P.  680. 

MILEAGL 

See  Witnesses,  i  29.. 

MINES  AND  MINERALS. 

See  Attorney  and  Client,  126;    Bxecutors  and 
Administrators,  {  439 ;    Taxation,  S  233. 

X.  FITBLXC  MINERAI.  I.AHB8. 

(B)   IjoeatlOB    and   AeamiiiltlOB    of    Claim*. 

{  IS  (Idaho)  The  locator  of  a  mining  claim 
cannot  maintain  ownership  to  a  greater  length 
in  either  direction  along  the  ledge  or  lode  than 


is  called  for  in  bis  notice  of  location. — Swanaon 
V.  Koeninger,  137  P.  891. 

In  the  location  of  miniiig  claims,  the  monu- 
ments control  the  courses  and  distances  only 
when  such  monuments  are  clearly  ascertainable 
and  can  be  definitely  located. — Id. 

It  is  contrary  to  the  policy  and  spirit  of  the 
mining  laws  to  permit  a  mining  claim  of  exces- 
sive size  to  be  staked.— Id. 

1 19  (Idaho)  In  case  of  conflict  between  the 
location  notice  and  txiundaries  of  a  mining 
claim,  as  marked  by  the  stakes  on  the  ground, 
the  stakes  control  only  when  there  is  no  sub- 
stantial variance  between  them  and  the  descrip- 
tion in  the  notice  of  location. — Swanson  v. 
Koeninger,  137  P.  891. 

Where  the  call  in  a  location  notice  reads, 
"Claiming  from  this  discovery  notice  and  cut  on 
shaft  1,000  feet  in  a  soutlteasterly  direction, 
and  500  feet  in  a  northwesterly  direction,' 
and  the  map  on  file  showed  that  the  lode  line 
ran  almost  due  north  780  feet  from  the  discovery 
and  620  feet  in  a  southeasterly  direction  to  the 
southerly  end  line  of  the  claim,  there  was  a 
fatal  divergence  between  such  description  and 
the  markings  of  the  claim  upon  the  ground. 
—Id. 

$24  (Ariz.)  An  "abandonment"  of  a  mining 
claim  held  by  location  takes  place  where  the 
locator  voluntarily  leaves  his  claim  to  be  ap- 
propriated b^  another,  without  any  intention  of 
again  claiming  it  in  the  future. — Shank  v. 
Holmes,  137  P.  871. 

§  25  (Ariz.)  A  "forfeiture"  occurs  by  opera- 
tion of  law,  without  regard  to  the  appropria- 
tor's  intention,  when  he  fails  to  comply  with 
the  statutory  conditions.- Shank  ▼.  Holmes,  187 
P.  871. 

i  27  (Ariz.)  One  who  entered  the  mineral 
lands  as  a  locator,  by  falling  to  make  the  ex- 
penditure for  the  year  1911,  forfeited  his  claim 
thereto  when  another  entered  a  claim  thereto 
in  1912,  and  completed  his  location.— Shank  v. 
Holmes,  137  P.  871. 

(C)  PateBta. 

$40  (Ariz.)  The  official  survey  of  land  enter- 
ed as  a  mining  claim  may  serve  for  a  second 
application  after  the  cancellation  of  the  first 
entry.— Shank  v.  Holmes,  137  P.  871. 

A  cancellation  by  the  General  Land  Office  of 
an  entry  for  a  mining  claim  is  conclusive  that 
the  entryman  failed  to  comply  with  all  the  con- 
ditions of  entry,  such  as  furnishing  a  proper 
affidavit  of  continuous  posting  of  notice  as  re- 
quired by  Rev.  St.  U.  S.  §  2325  (U.  S.  Comp. 
SL  1901,  p.  1429).-Id. 

The  cancellation  of  a  mineral  entry  by  the 
General  Land  Office  determines  that  the  entry- 
man  obtained  no  title  by  his  entry,  and  the  fact 
that  money  sufficient  to  purchase  the  land  re- 
mained on  deposit  after  cancellation  would  not 
give  the  entryman  any  equitable  rights  in  the 
land,  nor  would  he  acquire  any  title  by  procur- 
ing an  official  survey  thereof.— Id. 

Defendant,  by  making  an  application  for  a 
patent  to  mineral  lands  after  cancellation  of  a 
former  enti^  by  him,  accepted  and  acquiesced 
in  the  decision  of  the  General  Land  Omce  can- 
celing his  former  entry;  his  right  to  the  land 
after  such  cancellation  depending  upon  location 
made  under  the  laws. — Id. 

H.  TITIiE,    CONVETAMCES,    AUD 
COITTRAOTS. 

(B)  ConveTaBcen  In   GcBcral. 

$56  (Kan.)  Where  the  estate  in  minerals  in 
situ  is  severed  from  the  estate  in  the  surface, 
the  owner  of  the  latter  estate  has  the  right  of 
subjacent  support  for  the  surface.— Walsh  v. 
Kansas  Fuel  Co.,  137  P.  941. 

Where  the  owner  of  land  retains  the  surface 
estate  and  conveys  the  minerals,  a  conveyance 
or  waiver  of  the  right  to  subjacent  support  will 
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not  be  implied  nnleas  it  clearly  appean  from 
the  language  of  the  deed  that  saiji  wa*  the 
intent  of  the  parties. — Id. 

MINIMUM  WAGES. 

See  Hnnldpal  Corporations,  |  889. 

MISREPRESENTATION. 

See  rratid,  {{  12-21;  Insnrance,  li  290,  292; 
Mortgages,  H  239,  270;  Specific  Perform- 
ance. {  68. 

MISTAKE. 

See  Oontracta,  |  93;  Reformation  of  Inatm- 
ments,  ||  43,  46. 

MODIFICATION. 

See  Appeal  and  Brror,  i  1161;  Criminal  Law, 
SI  834,  1184. 

MONEY  LENT. 

See  Trial,  i  88& 

{ 6  (Gal.)  A  complaint,  alleging  no  promise 
except  that  expressed  in  the  original  note,  given 
by  the  debtor,  when  the  money  was  borrowed. 


and  not  alleging  indebtedness  in  any  other 
manner,  held  not  snflBcient  to  state  a  caose  of 
action  on  the  debtor's  implied  contract. — Mer- 
chants' Nat  Bank  of  Santa  Monica  v.  Bentel, 
187  P.  26. 

MONEY  RECEIVED. 


See  Payment,  j 


91; 


Principal  and  Agent,  I 
Vendor  and  Purchaser,  I 


MONOPOLIES. 

I.  VAUDITT  Ain>  EFFECT  OF 
OBAITTS. 

S4  (Or.)  Under  L.  O.  L.  {{  5272,  5283,  5294, 
5298,  5303,  6304,  relating  to  licenses  for  fish- 
ing salmon,  the  maintenance  of  fishing  applianc- 
es in  a  river,  under  a  licenge,  held  to  tend  to 
create  an   exclusive  right  of   fishing  which   is 

Sroperly   enjoined.— Eagle   Cliff  Fishing  Co.  v. 
IcGowan,  137  P.  766. 

An  exclusive  right  of  fishing  in  a  navigable 
stream  cannot  be  granted  under  a  constitution 
forbidding  a  monopoly  in  a  lawful  undertaking. 
—Id. 

n.  TRUSTS    AND   OTHER   GOMBHTA- 

TIOKS  IN  RESTRAINT 

OF  TRADE. 

1 21  (Kan.)  In  an  action  for  breach  of  a  con- 
tract held  that  plaintiff's  case  was  based  upon 
an  unlawful  conspiracy  in  violation  of  the  anti- 
trust laws  of  the  United  States  and  of  the 
state  anti-trust  act  and  acts  amendatory  there- 
to, and  he  was  therefore  not  entitled  to  reUef. — 
Patterson  v.  Imperial  Window  Glass  Oo_  187 
P.  966. 

MONUMENTS. 

See  Mines  and  Minerals,  {  18. 

MORTGAGES. 

See  Adverse  Possession,  {  31 ;  Appeal  and  Er- 
ror, ;g  460,  883;  Banks  and  Banking,  |{  77, 
80;  Chattel  Mortgages;  Corporations,  §{[ 
662,  684 ;  Frauds,  Statute  of,  f  133 ;  Insur- 
ance, II  93,  328;  Limitation  of  Actions,  {g 
167,  170;  Partition,  |  109;  Specific  Per- 
formance, I  53. 

IV.   RIOHT8   AND    UABHiTTIES   OF 
PARTIES. 

$213  (Cal.)  A  mortgagee,  entering  into  pos- 
seasion  pursuant  to  proceedings  for  the  en- 
forcement of  the  mortgage  lien  instituted  after 
tha  eztingoiahment  of  tht  U«n  by  limitations,  is 


not  a  mortgagee  in  posse 
Persons,  etc.,  137  P.  919. 


rion.— Faxon  r.  AU 

§  216  (Cal.)  A  mortga^  who,  while  the  mort- 
gage is  subsisting,  obtains  in  any  lawful  man- 
ner the  possession  may  retain  possession  and 
defend  it  against  the  mortgagor  or  his  sucoea- 
sor,  and  the  mortgagor's  only  remedy  is  the 
equitable  suit  for  redemption.— Faxon  t.  AU 
Persons,  etc.,  137  P.  919. 

V.  AS8IONICENT   OF  MORTOAQE  OR 
DEBT. 

J  239  (Or.)  A  mortgagee  negotiating  for  the 
e  of  the  mortgage  is  responsible  for  false  rep- 
resentations by  the  mortgagor  in  his  presence 
to  the  proposed  purchaser.— Thomson  v.  Swank, 
137  P.   193. 

1270  (Or.)  Evidence  held  to  show  that  a 
mortgagor,  in  the  presence  of  the  mortgagee, 
falsely  stated  to  one  to  whom  the  mortgagee 
afterward  assigned  the  mortgage  that  the  prop- 
erty covered  was  valuable  for  coal,  timber,  and 
truit— Thomson  v.  Swank,  137  P.  193. 

X.  FORECLOSURE  BY  ACTION. 
(B)  Rlsht  to  Poreeloae  and  Defeaaea. 

1 40 1  rtVash.)  An  option  contained  in  a  mort- 
gage to  declare  the  whole  debt  due  for  nonpay- 
ment of  interest  is  sufflcientiy  exercised  by  toe 
commencement  of  foreclosure  proceedings. — 
Musselman  v.  Knottingham,  137  P.  1012. 

(E)   Partlea  mnd  Prooeaa. 

1438  (CaLApp.)  Where  a  defendant,  holding 
an  inferior  lien,  tendered  to  plaintiff  the  sum 
due,  together  with  the  attorney's  fees  provided 
for  in  the  mortgage,  which  was  accepted,  such 
defendant  was  properly  subrogated  to  plaintilTa 
interest  and  substitutra  as  plaintiff,  under  Code 
Civ.  Proc.  t  385.— Berkeley  Bank  of  Savings  A 
Trust  Co.  V.  Miller.  137  P.  llOl. 

$440  (Wash.)  Service  by  publication  in  fore- 
closure heid  authorized  where  the  record  show- 
ed that  the  owner  was  not  a  resident  of  the 
county;  that  diligent  effort  had  been  made  to 
find  him;  and  that  service  by  publication  was 
not  commenced  until  a  few  days  prior  to  the 
expiration  of  90  days  after  the  filing  of  the 
complaint,  on  an  affidavit  alleging  that  his  resi- 
dence was  unknown. — Musselman  v.  Knotting- 
ham, 137  P.  1012. 

(Ii)  Dtspoaltlos  of  Proeeoda   and  Ssrplu. 

S  567  (N.M.)  Where  the  holder  of  junior  mort- 
gages bid  in  the  property  at  foreclosure  for  the 
mortgage  debts,  interest,  and  costs,  as  shown  by 
the  judgment,  and  after  the  sale  the  holder  of 
the  senior  mortgages,  discovering  that  he  had 
been  overpaid,  paid  the  excess  into  court  so  long 
as  the  judgment  remained  in  force,  the  mort- 
gagor was  not  entitied  to  receive  such  money  as 
surplus  on  the  sale. — Edwards  v.  Fitzhugh,  137 
P.  582. 

(H)   Feea  and  Ooata. 

{581  (Cal.App.)  The  court,  in  an  action  to 
foreclose  a  mortgage,  could  find  that  the  sum 
allowed  as  attorneys  fees,  which  was  within 
the  limitation  provided  in  the  mortgage,  was 
reasonable,  even  in  absence  of  evidence  pn  the 
question.- Berkeley  Bank  of  Savings  &  Trast 
Co.  V.  Miller,  137  P.  1101. 

MOTIONS. 

See  Equity,  g  262;  Judgment,  IS  155,  864; 
Negligence,  |  136;  New  Trial,  g!  78,  123- 
162 ;  Pleading.  11  345-369 ;  Trial,  H  70, 
94,  165,  178;    Venue,  g  61. 

1 2  (Or.)  A  "motion"  is  an  application  by  a 

party  to  a  suit  or  action  for  some  kind  of  relief. 
—State  V.  Warner  Valley  Stock  Co.,  137  P.  746. 
g  2  (Utah)  Where  the  court,  in  its  original  de- 
cree, after  determining  the  rights  of  irrigation 
companies  to  the  water  of  a  river,  retained  juris- 
diction for  necessary  supplemental  orders,  a  mo- 
tion was  anffi^ent  to  invoke  such  further  action. 
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Xwiielpal  Corps. 


and  the  isgnes  formed  br  the  orieinal  pleadings 
v^ere  sufficient  upon  which  to  base  a  anpple- 
mental  order.— Salt  Lake  City  ▼.  Utah  Sc  Salt 
r«ke  Canal  Co.,  137  P.  638. 

§  32  (Utah)  Parties,  b^  appearing  and  taking 
part  in  proceedings,  waived  any  defect  in  the 
motion  by  which  the  action  of  the  court  was 
invoked.— Salt  Lake  City  t.  Utah  &  Salt  Lake 
Oanal  Co.,  137  P.  63& 

MUNICIPAL  CORPORATIONS. 

S«e  Appeal  and  Error,  §  1197;  Bridges,  §§  7, 
21;  Counties;  Dedication,  i§  18,  19,  31,  39; 
Eminent  Domain.  §5  107,  204,  243,  274 ;  Judg- 
es, |  8;  Judgment,  §§  199,  714;  I^evees,  { 
19;  Limitation  of  Actions,  §  58;  Names,  { 
4 ;  Qaieting  Title,  S  2 :  Schools  and  School 
Districts;  Street  Railroads;  Waters  and 
Water  Coarses.  S§  129,  144-152;  Weights 
and  Measores,  t  & 

I.  CREATION,    AIiTEKATIOir,    EXX8T. 
EMCE,  AND  DISSOLUTION. 

(B)  Territorial    Bzteat   and    Ssbdl-rlalaiu, 

Anitexatlon,  Coasolidatloii,  aad 

DiTlaloB. 

§35  (Wash.)  When  territory  is  annexed  to  a 
dtj,  the  city's  authority  is  ipso  facto  extended 
over  the  new  territory,  and  it  becomes  subject 
to  the  city's  control  and  supervision  and  to  all 
its  ordinances  then  and  thereafter  in  force. — 
Ettor  v.  City  of  Tacoma,  137  P.  820. 

Contracts  entered  into  by  the  authorities  hav- 
ing jurisdiction  of  certain  territory,  and  not 
executed  when  such  territory  was  annexed  to 
a  city,  or  of  such  character  tlat  that  execution 
would  be  inconsistent  with  or  tend  to  defeat  the 
contract  and  duties  of  the  city,  end  not  within 
any  constitutional  guaranty,  Held  thereby  ex- 
ti^uished.— Id. 

Where  a  contract  for  a  public  improvement 
pending  upon  annexation  of  the  locality  of  a 
city  is  not  unlawful  and  for  that  reason  ultra 
vires,  the  city  will  be  bound  by  the  same  rules 
wbicn  govern  individuals  in  their  contract  deal- 
ings.—Id. 

(O)   Amendmeat,  Repeal,  or  Forteltare  of 
Charter,   aad  Dlssolntloa. 

f  46  (Colo.)  Under  Const,  art  20,  §{  4,  5,  re- 
lating to  the  amendment  of  the  city  charter  of 
Denver,  and  allowing  it  to  be  amended  by  the 
voters,  the  term  "amendment"  means  an  amend- 
ment in  its  unqualified  and  unlimited  scope. — 
People  V.  Perkins,  137  P.  55. 

An  amendment  to  the  charter  of  a  city  is  not 
invalid  because  it  is  not  self-executing  and  is 
to  eo  into  effect  upon  a  contingency.— Id. 

The  submission  separately  of  two  amendments 
to  the  city  charter  of  Denver,  one  contingent  on 
the  passage  of  the  other,  held  not  a  violation  of 
Denver  City  Charter.  {  179,  requiring  the  official 
ballot  to  show  clearly  the  nature  of  the  instru- 
ment to  be  voted  on. — Id. 

Though  the  mode  of  the  submission  of  amend- 
ments to  the  charter  of  Denver  disclosed  a 
strong  partiality  for  the  adoption  of  the  meas- 
ure, and  was  to  a  certain  extent  unfair  in  its 
caption,  that  fact  will  not  render  the  adoption 
invalid,  where  over  25,0OO  votes  were  cast  for 
or  against  the  amendment,  and  there  was  no 
suggestion  that  any  voter  was  misled. — Id. 

As  Const  art.  20,  §  5,  providing  for  the  sub- 
mission of  amendments  to  the  charter  of  Den- 
ver, does  not  require  the  call  for  such  elections 
to  be  by  ordinance,  and  places  the  duty  .  of 
publication  on  the  clerk,  the  fact  that  such 
call  was  by  ordinance  and  that  the  first  publi- 
cation was  made  before  the  ordinance  went  in- 
to eflfect,  will  not  render  the  election  invalid. 
-Id. 

{48  (Colo.)  Proposed  changes  in  the  city 
charter  of  Denver,  which  would  alter  the  form 
of  government  and  the  method  of  elections, 
making  them  nonpartisan  and  providing  for  a 


commission  form,  held  amendments  which  may 
be  submitted  upon  petition  of  voters  without  the 
necessity  of  a  charter  convention,  as  provided 
by  Const  art  20,  i  6.— People  v.  Perkins,  137 
P.  56. 

Where  proposed  amendments,  providing  for  a 
commission  form  of  government  for  the  city  of 
Denver  and  for  nonpartisan  elections,  were  sub- 
mitted separately,  the  fact  that  the  amendment 
providing  for  nonpartisan  elections  was  contin- 
gent upon  the  adoption  of  the  commission  form 
of  government  and  was  not  self-executing,  does 
not  render  it  so  invalid  that  the  manner  of 
submission  deprived  the  voters  of  lawfully  ex- 
ercising their  right  of  franchise.— Id. 

Amendments  to  the  city  charter  of  Denver, 
providing  for  the  commission  form  of  govern- 
ment and  for  nonpartisan  elections,  held  not  to 
embrace  more  than  one  matter  requiring  the 
submission  of  numerous  questions  to  the  voters, 
even  though  working  many  changes  in  the  pres- 
ent system  of  government— Id. 

V.  OFFICERS,  AOENTS,  AND  EU- 
EICFLOT^S. 

(A)  Mnnlolpal  Oflleers  In   General. 

I  162  (Okl.)  The  mayor  of  a  city  could  not 
recover  compensation  as  such  on  the  ground  of 
implied  contract  to  pay  what  his  services  were 
reasonably  worth.— Rackley  v.  City  of  PurcelL 
137  P.  100. 

A  person  acting  in  the  capacity  of  a  munici- 
pal officer  is  entitled  only  to  such  compensation 
as  may  be  given  him  by  statute. — Id. 

I  172  (Colo.App.)  A  city  treasurer  receiving 
a  check  from  the  city  clerk  on  December  30th, 
who  was  himself  cashier  of  the  bank  on  which 
it  was  drawn,  and  knew  that  it  was  having 
a  hard  time,  but  who  failed  to  present  the  chedc 
the  next  day,  upon  the  bank's  failure  after  an 
intervening  holiday,  held  liable  for  his  failure 
to  turn  over  the  money  to  his  successor. — Bab- 
cock  V.  City  of  Rocky  Ford,  137  P.  899. 

A  city  treasurer  failing  to  present  a  check 
within  a  reasonable  time,  so  that  the  money 
was  lost  through  the  failure  of  the  bank  on 
which  it  was  drawn,  was  not  thereby  released 
from  his  obligation  to  turn  over  the  money  to 
his  successor.- Id. 

(B)   Mnnlelpal    Departmeata    and    Oflleers 
Thereof. 

t  ISO  (Kan.)  Although  police  officers  are  chosen 
by  local  municipal  authority,  they  are  not  mere 
agents  of  the  city,  but  are  essentially  state  func- 
tionaries and  act  for  the  benefit  of  the  public  at 
large.— Anderson  v.  Board  of  Com'rs  of  Slutw* 
nee  County,  137  P.  700. 

Vn.  CONTRACTS  IN  OENERAL. 

§  248  (Wash.)  An  unauthorized  contract  may 
be  ratified  by  a  city.— Ettor  v.  City  of  Tacoma, 
137  P.  820. 

City  annexing  certain  territory  with  knowl- 
edge of  a  railroad's  contract  to  grade  a  cer- 
tain street  therein  made  when  the  location  was 
under  county  jurisdiction,  and  its  subsequent 
direction  of  the  work  held  to  thereby  ratify 
such  contract  and  to  subject  itself  to  the  pay- 
ment of  damages  to  abutting  owners. — ^Id. 

rs.  FXTBLIC  nCFROVEMENTS. 

(A)   Povrer     to      Hake     Improvements     or 
Oraat  Aid  Therefor. 

{283  (Wash.)  In  the  absence  of  statute  di- 
recting that  the  work  of  constructing  a  public 
improvement  in  a  city  shall  be  done  by  con- 
tract, tie  city  may  do  it  either  by  contract  or 
through  its  own  officers,  and  assess  the  cost 
against  the  abutting  property  in  proportion  to 
benefits.- Malette  v.  City  of  Spokane,  187  P. 
496. 

Spokane  City  Charter,  {{  97,  98,  99,  providing 
for  public  improvements  at  the  instance  of  the 
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«ity  council  or  the  board  of  public  works,  does 
not  require  that  such  improvements  shall  be  ac- 
complished by  contract,  but  vests  a  discretion 
in  the  council  or  board  to  do  the  work  by  day 
labor  or  contract. — Id. 

<B)  PveltmlBKVT    FroeeeMnsa     wtd    Ordl- 
nasces   or  ReaolnttoBs. 

J  293  (Wash.)  Kesolution  of  intention  to  con- 
struct a  sewer  held  substantially  to  comply  with 
BelUneham  City  Charter,  M  299,  827.— Allen  T. 
City  of  Bellingham,  137  P.  1016. 

(O)  Coatrmeta. 

(330  (Wash.)  Spokane  CSty  Charter,  K  VI, 
Ob,  00,  providing  for  public  improvements  at 
the  instance  of  the  city  council  or  the  board  of 
public  works,  vests  a  discretion  in  the  council 
or  board  to  do  the  work  by  day  labor  or  con- 
tract, and  if  done  by  contract,  does  not  require 
the  contract  to  be  let  to  the  lowest  bidder.— Ma- 
lette  V.  City  of  Spokane,  137  P.  496. 

{339  (Wash.)  Const,  art  11,  U  10,  11,  and 
Rem.  &  Bal.  Code,  {  7507,  subd.  83,  and  section 
7618,  held  to  authorize  a  dty  of  the  first  class 
to  pass  an  ordinance  fixing  a  minimnm  wage  for 
common  labor  on  public  work  within  the  city, 
whether  done  by  the  dty  or  by  a  private  con- 
tractor, to  be  paid  for  by  special  assessment, 
though  the  wage  so  fixed  was  higher  than  the 
going  rate  of  wages  for  similar  labor  within  the 
city.— Malette  v.  City  of  Spokane,  187  P.  496. 

Spokane  City  Oralnance  No.  A4422,  passed 
August  24,  1909,  prescribing  a  minimum  wage 
rate  for  common  labor  on  city  work  higher  than 
the  prevailing  rate  of  wages,  is  not  in  violation 
of  any  public  policy  of  the  state. — Id. 

Spokane  City  Ordinance  Aug..  24,  1900,  No. 
A4422,  providing  a  minimum  wage  rate  of  $2.75 
a.  day  for  common  labor  on  public  Improvements, 
held  not  void  for  unreasonableness.— Id. 

(D)  DajasKCB. 

1 385  (Wash.)  Railroad  under  agreement  with 
county  officers  to  grade  a  certain  street  at  its 
own  expense  without  cost  to  or  upon  said  coun- 
ty, and  subsequently  doing  the  work  under  di- 
rection of  the  officers  of  defendant  city,  which 
had  annexed  the  location,  held  not  to  have  as- 
sumed to  pay  damages  to  abutting  owners. — 
Ettor  V.  City  of  Tacoma,  1S7  P.  820. 

<B)  Aaaessmeata  tor  Beneflts,  aiiA  Bpeotsl 
Taxea. 

8  406  (Wash.)  A  city,  in  constructing  munici- 
IMU  improvements  to  be  paid  for  by  assessments 
on  property  benefited,  does  not  act  as  an  agent 
of  the  owners  assessed,  but  rather  in  the  exer- 
cise of  its  governmental  authority  to  levy  spe- 
cial taxes. — Malette  v.  City  of  Spokane,  137  P. 
406. 

{437  (Wash.)  An  ordinance  for  the  acquisi- 
tion of  property  for  an  elevated  road  and  for 
its  construction  and  for  the  establishment  of  a 
street  on  the  surface  provides  for  two  sepa- 
rate improvements,  and  the  cost  of  one  Im- 
provement cannot  be  assessed  against  proper- 
ty not  benefited  thereby  but  benefited  by  the 
other  improvement. — In  re  West  Wheeler  St 
in  City  of  Seattle,  137  P.  303. 

{ 444  (Wash.)  A  failure  of  taxing  officers  to 
initiate  an  improvement  by  a  proper  resolution 
did  not  avoid  the  assessment,  where  an  oppor^ 
tunity  was  given  to  present  objections  to  the 
assessment  roil  on  a  reassessment  as  authorized 
by  statute.— Allen  v.  City  of  Bellingham,  137  P. 
1016. 

{  450  (Wash.)  In  Laws  1911,  c  98,  {  18,  p. 
446,  providing  for  improvement  districts,  the 
word  "block"  means  a  square  included  by  four 
streets,  the  term  "platted  property"  means 
lands  included  by  regularly  Intersecting  streets, 
and  land  readily  susceptible  of  subdivision  into 
blocks  of  ordinary  size  is  "unplatted  land,"  and 
the  line  of  an  assessment  district  may  extend 
back  on  It  so  farther,  than  on  adjacent  platted 


property.— Walter  C.  Sivyer  &  Sons  Co.  r.  Gtj 
of  Spokane,  137  P.  808. 

{514  (Wash.)  Under  Laws  1011,  c.  98;  |  21, 
where  city  council  rejected  reaaaesament  toll 
made  necessary  by  judgment  vacating  original 
assessment,  further  reassessment  held  authotia- 
ed  without  the  adoption  of  a  new  ordinance  di- 
recting such  further  reassessment — ^Allen  ▼. 
City  of  BelUngham,  137  P.  1016. 

(F)  Batoreemant  of  AaaeasiaeatB  aad  Spa- 
olal  Tazaa. 

( 568  (CaLAppk)  An  assessment  certificate, 
diagram,  and  warrant  for  street  improvements, 
held  admissible  in  evidence  to  establish  the 
Hen  of  the  contractor,  under  St  1880,  pp.  106- 
168,  U  8,  0,  12,  even  though  notUng  but  the 
warrant  was  actually  signed  by  the  street  bu- 
perintendent,  where  the  assessment  recited 
that  it  was  made  by  him  as  snch. — Petaluma 
Bock  Co.  y.  Smith,  137  P.  290. 

Z.  POUCE  POWEB  AHS  KE01TZ.A^ 
TIOIT& 

(B)  Ttolattems  aatl  Eatoreemeat  of  Ref- 
lations. 

{633  (N.M.)  Where,  in  a  Judgment  covering 
several  cases  prosecuted  for  violations  of  a  fire 
ordinance,  one  or  more  cases  are  included  over 
which  the  court  has  no  jurisdiction,  the  Sa- 
preme  Courtj  under  Laws  1907,  c.  57,  {  38,  may 
modify  the  judgment  by  eliminating  the  cases 
improperly  included.— City  of  Tucumcari  v.  Bel- 
more,  137  P.  685. 

Where  a  judgment  for  violating  a  fire  ordi- 
nance is  a  mere  fine  without  imprisonment,  and 
the  ordinance  is  not  in  evidence,  the  proceeding 
will  be  treated  by  the  Supreme  Court  as  «  civil 
and  not  a  criminal  proceeding.— Id. 

XX.  USE  Ain>  XtEOinCATIOK  OF  PUB- 

XJO  PIJkOES.  PROPEBTT, 

Airs  WORKS. 

(A)    Streets  aad  Otber  PnbUe  ^Tmrm. 

{ 648  (Wash.)  Where  a  property  owner  so 
fen'ces  his  property  as  to  leave  a  jpasaageway 
connecting  two  public  streets,  which  is  con- 
tinuously used  by  people  having  business  with 
the  abutting  owners  for  more  than  10  years,  and 
subsequently  sells  all  the  abutting  property,  re- 
taining legal  title  to  the  strip,  such  strip  be- 
comes a  public  aUey  by  prescription,  where  the 
use  is  without  the  legal  owner's  consent — 
Humphrey  v.  Knits,  137  P.  806. 

{654  (Or.)  Evidence  held  to  show  that  de- 
fendant city  had  been  in  open,  notorious,  con- 
tinuous, and  adverse  possession  of  land,  im- 
proving it  as  a  street,  for  over  30  years.— Sea- 
man v.  City  of  PorUand,  137  P.  203. 

§  663  (CaLApp.)  Municipalities  may  dose 
public  streets  as  provided  by  laws  or  by  their 
charters  and  extinguish  the  public  light  of 
way,  but  the  following  of  such  statutory  meth- 
od does  not  necessarily  extinguish  the  rights 
of  abutting  owners. — Ci^  and  County  of  San 
Francisco  v.  Main,  137  P.  281. 

{671  (Wash.)  An  action  to  enjoin  a  threat- 
ened obstruction  of  a  public  alley  may  be  main- 
tained by  the  abutting  owners. — Humphrey  v. 
Krutz,  137  P.  806. 

{  696  (Or.)  A  city  improving  a  street  may  som- 
marily  remove  a  storehouse  located  thereon  and 
an  oil  tank  imbedded  under  its  surface. — Hunter 
V.  Clark  &  Henery  Const  Co.,  137  P.  743. 

{  697  (Wash.)  Where,  in  an  action  to  enjoin 
obstruction  of  a  public  alley,  defendants  an- 
swered that  they  proposed  to  exclude  plaintiffs 
from  using  the  alley,  it  was  error  to  dismiss  the 
action,  on  the  ground  that  no  obstruction  was 
threatened,  though  one  of  the  defendants  testi- 
fied that  he  had  never  forbidden  any  one  to  use 
the  alley,  and  intended  to  do  nothing  illegaL — 
Humphrey  v.  Krutz,  137  P.  806. 

{ 705  (CaLApp.)  A  passenger  alighting  from 
&  street  car  is  not  negligent  in  failing  to  look 
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for  approaching  automobiles  where  an  ordinance 
prohibits  them  from  running  within  four  feet 
of  the  lower  steps  of  a-  car. — Medlin  t.  Spazier, 
137  P.  1078. 

(C)   Pnblto  Bnlldlncst  Parka,  mad  Other 
Pnblle  Plaeea  and  Property. 

S72I  (CalApp.)  Act  of  city  in  taking  proper- 
ty set  apart  for  use  only  as  a  public  iiark  for 
the  extension  of  a  street  for  commercial  pur- 
poses at  the  instance  of  property  owners  wnose 
land  would  be  increased  in  value  held  a  viola- 
tion of  the  trust  upon  which  it  held  the  land. — 
Mulvey  v.  Wangenheim,  137  P.  1106. 

Xn.   TORTS. 

(B)  Aeta     or     Omlaatoaa     of     Ofleera     or 
Aareata. 

{  751  (Wash.)  In  an  action  under  Laws  1803, 
c.  84,  {  47,  and  Laws  1907,  c.  153,  §  48,  pre- 
scribing the  right  to  recover  damages  consequent 
on  the  original  grading  of  a  street,  the  railroad 
company,  doing  the  actual  grading  under  munic- 
ipal authority  and  direction,  stands  in  the  situa- 
tion of  a  contractor,  and  where  no  negligence  in 
the  work  is  shown  is  not  liable  for  damages  to 
abutting  property.— Bttor  v.  City  of  Tacoma, 
137  P.  820. 

(O)  Deteeta    or    Obatraetloaa    la    Streeta 
oad  Otber  Pablte  'Waya* 

i  762  (Okl.)  Where  a  city  permits  an  electric 
light  company  to  maintain  electric  light  wiring 
on  a  sidewalk  so  as  to  constitute  a  menace  to 
the  public,  and  it  has  knowledge  of  such  condi- 
tion, or  the  circumstances  are  such  that  knowl- 
edge will  be  implied,  it  is  liable  to  a  person  in- 
jured from  such  obstruction. — City  of  Shawnee 
v.  Sears,  137  P.  107. 

§  763  (Okl.)  A  city  need  not  inspect  the  wir- 
ing and  appliances  of  an  electric  light  plant 
operating  under  a  franchise,  to  discover  defects 
therein.— City  of  Shawnee  v.  Sears,  137  P.  107. 

§  763  (Wash.)  Where  the  public  use  a  street 
upon  the  invitation  of  the  city,  either  express 
or  clearly  implied,  it  is  the  city's  duty  to  use 
reasonable  care  to  keep  it  in  a  reasonably  safe 
condition  for  traveL — Laatenschlager  v.  City 
of  SeatUe,  137  P.  323. 

§  789  (Okl.)  A  city  is  liable  for  injuries  from 
defective  electrical  wiring  maintained  lawfully 
in  its  streets  by  others,  only  when  chargeable 
with  notice  of  the  defect  and  given  a  reason- 
able opportunity  to  remedy  same. — City  of 
Shawnee  v.  Sears,  137  P.  107. 

8  798  (Wash.)  City  AeW  bound  to  provide  sig- 
nals or  warnings  where  sidewalk  in  common 
use  was  dangerous,  and  it  knew  or  should  have 
known  its  condition.— Lautenschlager  v.  City  of 
Seattle,  137  P.  323. 

,S799  (Wash.)  A  city  undertaking  to  im- 
prove a  street  is  required  to  use  reasonable 
precautions  to  guard  the  public  from  injury, 
and  in  doing  so  may,  if  necessary,  temporarily 
close  the  street  from  public  travel.— Lauten- 
schlager V.  City  of  Seattle,  137  P.  323. 

i  807  (Wash.)  A  traveler  may  use  any  street 
which  the  city  leaves  open  for  travel,  and  is 
not  required  to  avoid  a  particular  street  be- 
cause there  is  another  and  safer  one  that  he 
may  take.— Lautenschlager  v.  City  of  Seattle, 
137  P.  323. 

S  809  (Wash.)  Contractor  with  city  for  doing 
of  concrete  work  on  street,  which  bad  neither 
touched  nor '  taken  control  of  the  sidewalk 
space,  where  a  party  fell  in  stepping  from  a 
cement  walk  to  a  plank  walk  six  inches  lower, 
held  not  liable.— Lautenschlager  v.  City  of  Se- 
attle, 187  P.  323. 

(B)  CoaditiOB  or  ITae  of  Poblic  Boildlasa 
and  Other  Property. 

1 847  (Okl.)  In  determining  whether  a  city, 
by  permitting  a  pit  filled  with  water,  and  cov- 


ered with  a  light  layer  of  straw,  was  guilty  of 
reckless  disregard  for  the  safety  of  an  infant 
trespasser,  the  attractiveness  and  accessibility 
of  the  pit,  the  gravity  of  the  danger,  the  time 
of  its  existence,  and  knowledge  imputed  to  the 
city  by  reasonable  inference  were  to  be  consider- 
ed.—(Sty  of  Shawnee  v.  Cheek,  137  P.  724. 

S857  (Okl.)  In  an  action  for  the  death  of  a 
boy  from  falling  into  a  pit  at  an  abandoned  city 
pumphouse^  which  pit  was  filled  with  water,  and 
covered  with  a  light  layer  of  straw,  petition 
held  demurrable. — City  of  Shawnee  y.  Cheek, 
137  P.  724. 

Xm.   FI80AX.  ICAMAGEMEirr.   PXTB- 

UO  DEBT,  BECITIUTIIiS,  AND 

TAXATION. 

(B)  Adnilalstration  In  General,  Appropri- 
ation, 'Warranta,  and  Payment. 

{880  (Colo.App.)  Under    Rev.     St    1908,    I 

all 


requiring  a  city  treasurer  to  keep 
money  in  such  place  of  deposit  as  may  be  desig- 
nated by  ordinance,  the  word  "may"  is  not 
equivalent  to  "must"  or  "shall,"  and  the  city 
council  may  elect  whether  It  will  designate  a 
depositary,  and  thus  take  the  risk  of  relieving 
him  from  liability  in  case  the  depositary  should 
fail,  or  hold  him  as  an  insurer,  and  decline  to 
make  such  designation.— Baboock  ▼.  City  of 
Eocky  Ford,  137  P.  899. 

XV.   ACTIONS. 

g  1028  (Or.)  Under  L.  O.  L.  |  41,  where  suit 
is  brought  against  a  municipal  contractor  to 
enjoin  a  trespass,  the  city  may  intervene  to  as- 
sert its  right  to  the  land  as  a  street  and  to 
defend  the  removal  of  obstructions  therefrom. 
—Hunter  v.  Clark  &  Henery  Const  Co.,  137  P. 
748. 

MURDER. 

Bee  Homicide. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  U  719-817. 

NAMES. 

See  Appeal  and  Error,  I  1170;    Corporations, 
i  47. 

S  4  (N.M.)  That  the  verdict  in  one  case  and 
the  verdict  and  judgment  in  another  omitted 
the  suffix  "Jr."  from  defendant's  name  aa  ^ven 
in  the  complaint  held  not  to  invalidate  the  judg- 
ments imposing  fines  for  violations  of  a  <itr 
ordinance.— City  of  Tucumcari  v.  Belmore,  1S7 
P.  686. 

NAVIGABLE  WATERS. 

See   Limitation   of  Actions,   I   28 ;    Logs   and 
Logging,  i  13  ;  Waters  and  Water  Courses. 

I.  RIGHTS  OF  FITBUO. 

i  i  (Oal.App.)  Whether  or  not  a  stream  is 
"navigable"  is,  in  the  absence  of  a  legislative 
declaration,  determinable  by  its  practical  util- 
ity for  navigation  during  ordinary  stages  of 
water  at  any  particular  time. — City  and  County 
of  San  Franasco  v.  Main,  137  P.  281. 

f  I  (Wash.)  Where  a  creek  has,  during  re- 
curring spring  freshets,  sufficient  water  to  float 
shingles  and  other  forest  products,  it  is  a 
floatable  stream  and  may  be  used  as  such; 
the  fact  that  artificial  obstructions  had  to  be 
removed  not  affecting  its  navigability. — Fort- 
son  Shingle  Co.  v.  Skagland,  137  P.  304. 

§8'/2  [New,  voL  13  Key-No.  Series]  .(Wash.) 
The  fact  that  a  railroad  right  of  way,  assessed 
for  benefits  from  river  improvements,  is  used  for 
railway  purposes  will  not  prevent  its  assess- 
ment for  benefits  from  the  waterway  improve- 
ments.—Newell  V.  Loeb.  137  P.  811. 
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8  16  (CalApp.)  Where  a  creek  ceased  to  be 
a  narigable  stream  while  the  hrnds  now  own- 
ed by  defendant  were  owned  by  complainant, 
no  right  of  way  over  the  creek  as  a  navigable 
stream  ever  passed  to  defendant  or  her  prede- 
cessors in  interest. — City  and  County  of  San 
Francisco  v.  Main,   137  P.  281. 

II.  luuros  innDEB  water. 

1 36  (Or.)  The  state  owns  the  bed  of  a  naviga- 
ble stream  to  the  line  of  ordinary  high  water. — 
Eagle  Cliff  Fishing  Co.  v.  McGowan,  13T  P. 
7(16. 

§36  (Wash.)  Under  Const,  art  17,  f  1,  de- 
claring the  ownership  to  the  beds  and  snores  of 
navigable  waters  to  be  in  the  state  up  to  the 
high-water  mark,  riparian  owners  on  a  naviga- 
ble river  have  no  rights  in  the  bed  of  the  stream 
or  its  waters  as  against  the  state.— Newell  v. 
Loeb,  137  P.  811. 

Riparian  owners  have  no  rights  in  meanders 
in  the  bed  of  a  navigable  river  which  they  can 
enforce  as  against  the  state  or  its  agency,  a 
waterway  improvement  district.— Id. 

i  37  (Or.)  The  state  may  convey  tidelands  to 
the  exclusion  of  the  riparian  rights  of  the  up- 
land owner.— Eagle  CViS  Fishing  Co.  t.  McGow- 
an, 137  P.  766. 

{ 37  (Wash.)  Under  plats  describing  certain 
additions  as  running  "to  the  right  bank  of  the 
Duwamlsh  river,"  a  navigable  river,  "thence  up 
stream  with  the  meanders  of  said  right  bank," 
and  also  describing  the  boundaries  as  extending 
"to  the  meanders  of  Duwamish  river,"  the  title 
of  purchasers  according  to  such  plats  extended 
only  to  the  bank  of  the  river,  whether  the  me- 
anders were  in  the  bed  or  ajfoa  the  bank. — 
Newell  V.  Loeb.  137  P.  811. 

m.  RIPARIAN  AND  UTTORAI. 
RIGHTS. 

f  39  (Or.)  The  occupant  of  lands,  one  border 
of  which  is  the  low-water  line  of  the  Columbia 
river,  has  the  private  right  of  access  to  and 
from  the  stream.- Eagle  Cliff  Fishing  Co.  v. 
McOowan,  137  P.  768. 

NAVIGATION. 

See  Navigable  Waters,  §8  1-16. 

NEGATIVE  PREGNANT. 

See  Attachment,  {  109. 

NEGLIGENCE. 

See  Assault  and  Battery,  f §  13,  42 ;  Bills  and 
Notes,  f  315;  Carriers,  §S  47-347:  Death; 
Electricity;  Explosives,  J  12;  Highways,  If 
184-214;  Master  and  Servant  §§  96-319; 
Municipal  Corporations,  {|  705,  751-857; 
Physicians  and  Surgeons,  ||  15,  18;  Rail- 
roads, if  216-446;  Street  Railroads,  8§  81- 
118;  Telegraphs  and  Telephones,  §§  28.  67; 
Trial,  §§  139,  253,  260;  Waters  and  Water 
Courses,  §§  262,  263. 

I.  ACTS  OR  OMISSIONS  CONSTITUT- 
ING NEOUOENCE. 

(A)  Personal  Condnct   In   General. 

i  3  (Cal.App.)  "Negligence"  is  a  comparative 
term,  and  the  degree  of  care  which  in  one  case 
would  be  negligence  might  in  another  be  deemed 
the  exercise  uf  more  than  ordinary  prudence.^ 
Medlin  v.  Spazier,  137  P.  107& 

(C)   Condition  and  Vse  of  Iiaad,  Balldinir*> 
and  other  Strnctnrea. 

i  33  (Okl.)  A  landowner  owes  a  trespasser  a 
duty,  in  respect  to  safety  from  a  dangerous 
artificial  condition  of  premises,  to  not  injure 
him  intentionally  or  wantonly.— -City  of  Shaw- 
nee V.  Cheek,  137  P.  724. 

A  mere  omission  by  a  landowner  to  guard 
against  injury  to  an  infant  trespasser  may  con- 


stitute actionable  negligence  when  it  involves 
a  reckless  disregard  for  his  safety.— Id. 

m.   GONTREBTTTORT  NEOU6ENCE. 
(A)  Parsou  lajaredl  tn  Seaeral. 

{66  (CaL)  Where  plaintiff,  who  visited  de- 
fendant's premises  to  see  to  the  removal  of 
a  boiler  purchased  bv  plaintiff's  master  from 
defendant,  plaintiff  is  not  chargeable  with 
knowledge  of  the  effect  of  the  vibration  caused 
by  the  truck  on  which  the  boiler  was  loaded 
upon  a  pile  of  lumber,  because  not  knowing 
upon  what  substance  the  lumber  was  laid. — 
Roseberry  v.  Edward  F.  Niehans  &  Co.,  137 
P.  232. 

169  (Cal.)  Forgetfulness  of  a  known  danger 
will  not  always  defeat  a  recovery  by  one  injur- 
ed; to  forget  not  being  negligence,  unless  it 
shows  want  of  ordinary  care.— Roseberry  v. 
Edward  F.  Niehaus  &  Cfo.,  137  P.  232. 

i  72  (Cal.)  The  conduct  of  plaintiff  when  find- 
ing himself  placed  in  sudden  peril  by  the  negli- 
gence of  defendant  must  be  judged  in  view  of 
the  circumstances. — Tousley  v.  Pacific  Electric 
By.  Co.,  137  P.  31. 

g83  (Cal.App.)  The  doctrine  of  last  clear 
chance  is  not  applicable  where  defendant  did 
not  actually  see  or  know  of  the  danger. — Water- 
man V.  Visalia  Electric  R.  Co.,  137  P.  1096. 

(C)   lupnted  Nesllcenee. 

1 93  (Cal.)  The  negligence  of  an  owner  in 
driving  his  automobile  is  not  imputed  to  a 
guest,  who  has  no  control  over  its  operation. — 
Tousley  v.  Pacific  Electric  Ry.  Co.,  137  P.  31. 

1 96  (CaLApp.)  Parents  are  chargeable  with 
the  exercise  of  ordinary  care  in  the  protection 
of  their  minor  children. — Waterman  T.  Visalia 
Electric  B.  Co..  137  P.  1096. 

ZV.  ACTIONS. 
(B)  HiTldenee. 

{121  (OrO  Mere  proof  of  an  accident  is  not 

:r  se  proof  of  negligence. — Oberstock  v.  United 

ys.  Co.,  137  P.  195. 

S  122  (Kan.)  The  presumption  is  that  the  in- 
stinct of  self-preservation  will  induce  a  person 
to  avoid  a  known  danger. — Jones  v.  Joplin  &  P. 
Ry.  Co.,  137  P.  796. 

I  1 22  (Okl.)  A  child  under  7  years  of  age,  or, 
in  the  absence  of  evidence  of  capacity,  between 
7  and  14  years  of  age,  is  presumed  to  be  in- 
capable of  guilt  of  more  than  technical  trespass, 
as  affecting  the  question  of  duty  of  a  landowner 
as  to  dangerous  condition  of  the  premises. — City 
of  Shawnee  v.  Cheek,  137  P.  724. 

(C)  Trial,  Jadarment,  and  Revlevr. 

{  136  (Cal.)  Whether  one  sustaining  a  person- 
al injury  was  guilty  of  contributory  negligence 
is  for  the  jury,  and  is  for  the  court  only  where 
the  facts  are  undisputed,  and  where  reasonable 
minds  can  draw  but  one  conclusion.— Loftns  v. 
Pacific  Electric  Ry.  Oa,  187  P.  34. 

g  136  (Cal)  In  an  action  for  damages  for 
personal  injuries  sustained  by  plaintiff  while 
upon  defendants'  premises  on  a  business  er- 
rand, the  question  of  plaintiff's  contributory 
negligence  in  going  near  a  defectively  placed 
lumber  pile  ■held  for  the  jury. — Roseberry  v. 
Edward  F.  Niehaus  &  Co.,  137  P.  232. 

Plaintiff  did  not,  as  a  matter  of  law,  be- 
come a  licensee  or  trespasser  on  defendant's 
premises,  where  he  was  an  invitee,  and  after 
finishing  his  business  remained  a  short  time  to 
say  good-bye  to  defendant's  representative. — Id. 

Plaintiff,  who  was  upon  defendants'  premises 
to  see  to  the  removal  of  a  boiler  purchased  by 
his  master,  held  not  guilty  of  contributory  neg- 
ligence as  a  matter  of  law. — Id. 

(  136  (Cal.App.)  In  an  action  against  a  street 
railroad  for  damages  for  the  loss  of  earnings 
of  an  infant  son  killed  upon  a  track,  held,  that 
the  question  of  imputed  negligence  waa  for  the 
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junr.— Waterman  t.  Visalla  Electric  B.  Co., 
137  P.  1096. 

(  136  (Kan.)  The  presnmption  that  the  in- 
stinct of  self-preservation  will  Induce  a  person 
to  avoid  a  known  danger  being-  met  by  sub- 
stantial evidence  of  contributory  negligence,  the 
anestion  is  for  the  jury. — Jones  y.  Joplin  &  P. 
Ry.  Co.,  137  P.  796. 

S  136  (Okl.)  Under  Const  art  23,  §  6  (Wil- 
liams' Const.  I  355),  the  defense  of  contributory 
negligence  must  be  left  to  the  jury. — St  Louis 
&  S.  F.  R.  Co.  V.  Long,  137  P.  1156. 

§  136  (Utah)  Where  there  were  several  differ- 
ent acts  of  negligence  charged  in  a  complaint 
either  of  which  would  support  a  recovery,  and 
there  was  evidence  tending  to  support  one  of 
such  allegations,  the  court  could  properly  re- 
fuse defendant's  motion  for  a  nonsuit  and  di- 
rection of  verdict. — Anderson  ▼.  Nielson,  137  P. 
152. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  §g  938,  942;  New  Trial,  $f 
104,  105. 

NEW  MATTER. 

Se«  Pleading,  {  182. 

NEW  TRIAL 

See  Appeal  and  Error,  ij  222,  301,  302,  345, 
347,  544,  621,  832,  WT.  978,  1015,  1210; 
Criminal  Law,  §§  938-959,  1023,  1088,  1156, 
1158;    Mechanics^  Liens,  {  281. 

n.  oaouNDs. 

(B)  Mlacondact    of    Partlea,    Coanael,    or 
*Wltneaaeii. 

$29  (Wash.)  The  refusal  of  a  new  trial  be- 
cause of  improper  argument  of  plaintiff's  coun- 
sel held  not  error. — Johansen  v.  Pioneer  Mining 
Co..  137  P.  1019. 

(C)  Rnllnara  and  Inatrnctlona  at  Trial. 

S  40  (Colo.)  Where  there  was  no  objection  to 
evidence,  motion  to  strike  it  out,  or  for  a  non- 
suit, or  directed  verdict,  or  objection  to  the  in- 
structions, held,  that  variance  between  com- 
plaint and  evidence  as-to  terms  of  contract  be- 
tween owner  and  broker  could  not  be  urged  for 
the  first  time  on  a  motion  for  a  new  trial. — 
Perkins  v.  Russell,  137  P.  907. 

(F)  Verdict  or  Rind  intra  Contrarr  to  Law 
or  Kvidence. 

§  73  (Kan.)  Where,  in  a  brakeman's  action 
for  injuries,  certain  findings  of  fact  showed 
proper  care  and  others  negligence,  and  the 
general  verdict  was  inconsistent  with  due  care, 
a  new  trial  should  have  been  granted. — Anders 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  137  P.  966. 

S  78  (Wash.)  Where  two  judges  and  one  jury 
have  determined,  upon  the  same  record,  that 
the  weight  of  conflicting  evidence  was  with  the 
defendant,  and  a  contrary  verdict  was  set  aside 
by  the  court  and  its  action  sustained  on  ap- 
peal, a  motion  for  a  new  trial  by  plaintiff  for 
insufficiency  of  the  evidence  to  support  a  ver- 
dict for  defendant  on  the  second  trial  should  be 
denied.— Faben  v.  Muir,  137  P.  1042. 

(H)  Hevrly  DiaeoTer«d  BS-vidcnee. 

§  104  (Cal.)  The  trial  court  may,  in  its  discre- 
tion, deny  a  new  trial  sought  on  the  ground  of 
newly  discovered  evidence,  where  it  is  merely 
cumulative.— In  re  Walden's  Estate,  137  P.  35. 

$  105  (Cal.)  The  trial  court  may,  in  its  discre- 
tion, deny  a  new  trial  sought  on  the  ground  of 
newly  discovered  evidence,  where  it  tends  only 


to  impair  the  credibility  of  the  evidence  of  the 
prevailing  party.— In  re  Walden's  Estate,  137  P. 

m.  FBOOEEBINOS  TO  PROCUBX! 
VEW   TRIAI.. 

$  ( 23  (Cal App.)  One  seeking  a  new  trial  can- 
not 33  days  after  the  entry  of  judgment,  and 
21  da^s  after  serving  and  filing  her  notice  of 
intention  to  move  for  a  new  trial,  amend  such 
notice  by  supplying  specifications  of  the  par- 
ticulars in  which  the  evidence  was  insufficient 
to  support  the  verdict  and  of  errors  of  law 
which  will  be  relied  apon. — Strange  t.  Strange, 
137  P.  1104. 

§  128  (Cal.App.)  Where  defendants  moved 
for  a  new  trial  on  agreed  statement  of  the 
case  which  did  not  specify  in  what  way  the 
evidence  was  insufficient,  the  lower  court  could 
not  resort  to  the  statement  to  determine  the 
sufficiency  of  the  evidence. — Holland  v.  Canty, 
137  P.  276. 

S  128  (Cal.App.)  A  motion  for  new  trial  will 
be  denied,  where  it  does  not  comply  with  Code 
Civ.  Proc.  §  659,  by  specifying  the  errors  of  law 
relied  upon  and  the  insufficiency  of  the  evi- 
dence.—Strange  V.  Strange,  137  P.  1104. 

Neither  the  amendment  to  Code  Civ.  Proc.  S 
647,  whereby  it  is  made  unnecessary  to  take 
exceptions  to  the  rulings  of  the  court  during 
trial,  nor  section  953a,  enabling  an  appellant 
to  present  to  the  appellate  court  the  reporter's 
transcript  of  all  the  proceedings,  relieves  a  de- 
feated party  from  the  duty  of  specifying  the 
errors  of  law  and  the  insufficiency  of  the  evi- 
dence in  his  motion  for  a  new  trial. — Id. 

S  140  (Cal.App.)  Where  a  defeated  party  mov- 
ed for  a  new  trial  on  the  grounds  of  accident, 
surprise,  and  newly  discovered  evidence,  affi- 
davits to  support  those  grounds  must  be  filed 
within  ten  days  after  the  service  and  filing  of 
the  notice  of  intention  or  the  time  must  be  ex- 
tended by  stipulation.— Strange  v.  Strange,  137 
P.  1104. 

!  152  (Okl.)  While  a  motion  for  a  new  trial 
may  be  amended  after  the  three  days  allowed 
for  filing  same,  an  amendment  so  filed  cannot 
set  up  new  and  independent  grounds. — Rogers 
V.  Quabner,  137  P.  361. 

§  155  (Kan.)  A  motion  for  new  trial  filed  at 
one  term  may  be  taken  under  advisement  and 
granted  at  the  succeeding  term. — Hinchey  v. 
Starrett  137  P.  81. 

§  162  (Wash.)  Where  trial  court's  belief  that 
verdict  was  the  result  of  passion  and  prejudice 
was  based  solely  on  the  size  of  the  verdict, 
held,  that  he  did  not  err  in  denying  a  new  trial 
on  condition  that  plaintiff  accept  a  judgment 
for  a  smaller  sum. — Matsuda  v.  Hammond,  137 
P.  328. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  S  199. 

NONUSER. 

See  Easements,  {  30. 

NOTES. 

See  Bills  and  Notes. 

NOTICE 

See  Adverse  Possession,  $  31;  Appeal  and  Er- 
ror, i§  413,  419,  425;  Assignments  for  Bene- 
fit of  Creditors,  §  300;  Chattel  Mortgages,  ^S 
154,  156;  Courts,  |  487;  Criminal  Law,  ! 
1081;  Damages,  §  18;  Drains,  §  76;  Fraudu- 
lent Conveyances,  $  210;  GSuaranty,  §  46; 
Indemnity,  §  10;  Judgment  S  155;  Justices 
of  the  Peace,  J  160;  Mechanics'  Liens,  |§  99, 
103,  137,  157;  Mines  and  Minerals,  §§  18,  19; 
Municipal  Corporations,  §§  762,  789;  Negli- 
gence. §  66;   New  Trial,  §  123;   Principal  and 
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wills,  i  486. 

NUNC  PRO  TUNC. 

See  Appeal  and  Error,  $  781;  Judgment,  |  826. 

OBJECTIONS. 

See  Appeal  and  Error,  f§  197-231. 

OBSTRUCTIONS. 

See  Municipal  Corporations,  §|  671,  697. 

OCCUPATION. 

See  Use  and  Occupation. 

OFFICERS. 

See  Attorney  General;  Banks  and  Banking,  i 
116;  Clerks  of  Courts ;  Constitutional  Law,  g 
9;  Highways,  S§  96,  97;  Justices  of  tlie 
Peace;  Mandamus,  S  *2;  Municipal  Corpora- 
tions, a  162-180;  Receivers ;  Registers  of 
Deeds;  Schools  and  School  Districts,  §  55; 
States,  I  68;  Taxation,  §§  317,  819,  446%; 
Witnesses,  §  26. 

X.  APFOnrrMENT.   ottaxitioatiow. 
AND  TEHURE. 
(O)  Bllariblllty    and    <t.aaIiflea<lon. 

S  28  (Aril.)  Under  Laws  1912,  c.  90,  f {  1,  2, 
7,  31,  Corporation  Commissioner  held  disquali- 
fied only  by  ownership  of  stock  or  bonds  or 
pecuniary  interest  in  public  serrice  corporation 
which  the  Commission  is  given  power  to  regu- 
late and  not  disqualified  by  ownership  of  stock 
in  corporation  holding  stock  of  insurance  com- 
panies.—State  V.   Jones,  137  P.  544. 

Const,  art  14,  U  8,  17,  and  article  15,  14, 
held  not  to  make  corporations  other  than  paolic 
service  corporations  subject  in  whole  or  in  part 
to  regulation  by  the  Corporation  Commission 
within  Laws  1912,  c.  90,  i  7,  forbidding  com- 
missioners owning  stocks  or  bonds  of  corpora- 
tions subject  to  such  regulation.— Id. 

Laws  1912,  c.  90,  $  7,  disqualifying  as  Cor^ 
poration  Commissioner  persons  pecuniarily  in- 
terested in  corporation  subject  to  its  regula- 
tion, held  not  to  apply  to  insurance  companies, 
though  under  Laws  1913,  c.  94,  they  are  sub- 
ject to  regulation  by  the  Commission,  especially 
in  view  of  section  1  of  chapter  94. — Id. 

§30  (Or.)  The  Legislature  may  prescribe  a 
new  meaning  of  the  term  "ofllce,"  as  used  in 
Const  art.  2,  §  10,  prohibiting  the  holding  of 
more  than  one  lucrative  office,  or  apply  it  to 
a  new  position. — Gibson  v.  Kay,  137  P.  864. 

Under  Gen.  Laws  1913,  p.  670,  H  6,  7,  re- 
lating to  the  appointment  and  oath  of  office  of 
assistants  to  the  corporation  commissioner,  an 
appointee  holds  an  office"  within  Const,  art. 
2,  §  10,  forbidding  the  holding  of  more  than  one 
lucrative  office. — Id. 

An  appointee  of  the  corporation  commission- 
er, pursuant  to  Gen.  Laws  1913,  p.  668,  is 
within  Const  art.  4,  $  30,  relating  to  the  hold- 
ing of  any  civil  office  of  profit  by  a  senator  or 
representative.— Id. 

(F)  Term  of  Oflloe,  Tacaneles,  and   Hold- 
ing Over. 

J  55  (Ariz.)  Under  Laws  1913,  c.  94,  |  1, 
ownership  of  stock  in  insurance  corporation  by 
Corporation  Commissioner  held  not  to  cause  a 
vacancy  in  his  office  justifying  the  court  in  quo 
warranto  declaring  the  office  vacant. — State  v. 
Jones,  137  P.  544. 

(O)  Resignation,  Snapensloa.  or  Removal. 

J  61  (Wash.)  Laws  1913,  c  146,  passed  to 
carry  into  effect  the  constitutional  amendment 
of  1912,  relating  to  the  recall  of  officers,  super- 
seded earlier  laws.— Tabor  t.  City  of  Walla 
Walla.  137  P.  1040. 


m.  BIGHTS,  POWEBg,  HVTXSU,  AMD 
I<IABIX<ITIES. 

J  99  (Ner.)  A  provision  in  a  statute  that  an 
ofScer  sliall  receive  a  salary  not  exceeding  a 
specified  amount  does  not  authorize  the  payment 
of  the  maximum  amount,  unless  his  compen- 
sation has  l>een  so  fixed. — Heywood  t.  ^ye 
County.  137  P.  615. 

OPINION  EVIDENCL 

See  EMdence,  Si  471-553. 

OPTIONS. 

See  Mortgages,  S  401;  Vendor  and  Purchaaer, 
8  8. 

ORDERS. 

See  Motions. 

ORDINANCES. 

See  Municipal  Corporations,  H  339,  633. 

OWNERSHIP. 

See  Mines  and  Minerals,  i  18. 

PARDON. 

1 4  (Kan.)' Under  Laws  1909.  e.  116,  a  Judge 

«f  the  police  court  of  cities  of  the  first  class 
may  parole  persons  convicted  of  violating  city 
ordinances,  but  cannot  extend  the  conditions  of 
the  parole  beyond  the  term  of  sentence,  nor  can 
he  after  that  time  declare  the  conditions  vio- 
lated and  recommit  the  prisoner  to  serve  the 
unenired  part  of  hia  sentence.— In  re  Carroll, 
137  P.  978r^ 

PARENT  AND  CHILD. 

See  Death.  ${  31,  96;  Habeas  Corpus,  {$  85, 
99;  Infants;  Negligence,  {  96;  Specific  Per' 
formance,  {  86. 

I  17  (Cal.App.)  Where  a  divorce  decree, 
awarding  the  custody  of  a  minor  daughter  to 
the  wife,  contained  no  provision  reqoiring  the 
husband  to  contribute  to  the  childs  support 
such  support  devolved  on  the  wife,  as  provided 
by  Civ.  Code,  §  196,  and  in  the  absence  of  pro- 
ceedings to  compel  contribution  by  the  husband, 
under  sections  138,  139,  his  failure  to  so  con- 
tribute was  not  a  violation  of  Pen.  Code,  8270, 
making  such  failure  a  felony.— People  y.  Har^ 
man,  137  P.  611. 

I  17  (Utah)  Evidence,  in  a  prosecution  of  a 
father  under  Sess.  Laws  1911.  c.  106,  8  1>  held 
to  support  a  finding  that  defendant's  children 
were  in  destitute  and  necessitous  circumstances. 
—State  V.  Bess,  137  P.  829. 

In  a  prosecution  of  a  father  under  Seas.  Lawa 
1911,  c.  105,  8  1,  it  was  no  defense  that  the 
destitution  of  the  children  was  relieved  by  the 
charitable  acts  of  third  persons. — Id. 

In  a  prosecution  of  a  father  for  failure  to 
support  his  minor  children  in  violation  of  Sesa. 
Laws  1911,  c.  105,  §  1,  held,  under  the  evidence, 
a  verdict  shonld  have  been  directed  in  his  fav- 
<».— Id. 

PARKS. 

See  Municipal  Corporations,  8  721. 


See  Pardon. 


PAROLL 
PARTIES. 

334; 


See  Appeal  and  Error,  8  334;  Assignmenta,  t 
121;  Banks  and  Banking,  8  77;  Contracts,  i 
179;  Guaranty,  8  82;  Highways,  8  97;  Judg- 
ment 8  238:  Mechanics'  Liens,  8  137:  Mort- 
gages. §8  43S.  440;  Partnership,  8  200;  Spe- 
cific Performance,  8  21. 
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IV.  DESIONATIOH  AND  DESOKIP- 
TION. 

1 71  (Utah)  Whether  one  is  sued  as  an  in- 
diyidual  or  copartner  or  otherwise  is  determined 
from  the  pleadings  and  not  from  the  sammons 
or  return  of  service. — Bingham  Coal  &  Lamber 
Co.  ▼.  Blom,  137  P.  630. 

V.  DEFECTS,  OBJECTIOirS,  AlTD 
AMENDMENT. 

5  75  (Or.)  There  is  a  defect  of  parties  only 
when  one  or  more  have  not  been  made  parties 
who  should  .  have  been. — Crawford  v.  District 
School  Board  for  School  Dist  No.  7,  in  Kla- 
math County,  137  P.  217. 

A  demurrer  to  a  complaint  tor  defect  of  par- 
ties must  state  who  the  omitted  party  is. — Id. 

PARTITION. 

n.  ACTIONS  FOB  PARTITION. 

(B)  Prooeedlns*   and    Relief. 

195  (Or.)  Where  decree  in  partition  recites 
report  of  referees,  correctly  describing  the  tract, 
then  further  describes  it,  omitting  one  line,  such 
description  will  be  corrected.— Reeder  v.  Seeder, 
137  P.  191. 

i  109  (Kan.)  Where,  after  mortgagor's  death, 
the  first  mortgage  was  foreclosed,  the  holder  of 
the  second  mortgage  being  a  party,  and  in  a 
partition  suit  by  the  mortgagor's  heirs  a  decree 
for  Bale  of  mortgaged  property  and  application 
of  proceeds  to  payment  of  first  mortgage  was 
rendered,  and  sale  was  made  under  foreclosure 
before  sale  in  the  partition  action,  but  the  pur- 
chaser in  each  case  was  tha  saifie,  and  lie  ap- 
plied the  certificate  of  purchase  on  foreclosure 
upon  his  bid  at  the  second  sale,  the  sheriCf's 
deed  issued  to  the  purchaser  at  the  latter  sale 
conveyed  a  good  title,  and  precluded  enforce- 
ment of  the  second  mortgage. — Bowers  v.  Jett, 
137  P.  786. 

§  1 14  (Or.)  Under  L.  O.  L.  §  483,  the  costo 
of  partition  must  be  paid  by  the  parties  in  pro- 
portion to  their  interests  and  may  be  specified 
in  the  decree.— Reeder  v.  Reeder,  137  P.  191. 

PARTNERSHIP. 

leal  and  Error,  {  913;    Assignments,  { 
amages,  {  4(). 

nr.   BIGHTS  AND  LIABIUITIEB  AS 
TO   THIBD  FEBSONS. 

(D)  Aetlons  by  or  Avainst  Firms  or  Part- 
ners. 

i  200  (Utah)  If  in  an  action  against  a  co- 
partnership one  of  the  firm  is  duly  served  with 
summons,  he  is  in  court  both  as  a  partner  and 
an  individual,  and,  if  be  is  such,  also  as  a  sur- 
viving partner. — Bingham  Coal  &  Lumber  Co. 
v.  Blom,  137  P.  630. 

PASSENGERS. 

See  Carriers,  gf  280-347. 

PATENTS. 

See  Mines  and  Minerals,  §  40. 

PAYMENT. 

See  Accord  and  Satisfaction,  S§  19.  26;  Bills 
and  Notes,  §§  120,  427;  Chattel  Mortgages,  § 
247;  Landlord  ~  " 

ey  Lent;  Plead: 
ty,  a  112,  114 

I.   BEQUISITES  AND  STTFFICIENCT. 

^  17  (Cal.)  Taking  a  note  of  the  debtor  for  a 
prior  existing  debt  is  no  payment,  unless  it  be 
expressly  so  agreed.— Merchants'  Nat.  Bank  of 
Santa  Monica  v.  Bentel,  137  P.  25. 


See  Appi 
32;    l5i 


i  18  (Cal.)  Taking  a  note  of  a  third  person  for 
a  prior  existing  debt  is  no  payment,  unless  it 
be  expressly  so  agreed. — Merchants'  Nat.  Bank 
of  Santa  Monica  v.  Bentel,  137  P.  25. 

V.  BECOVEBT  OF  PAYMENTS. 

{89  (CaLApp.)  Where,  overlooking  $500, 
which  plaintiff  had  paid  defendant,  they  stated 
their  acconnt*in  writing,  and  plaintiff  paid  the 
balance,  as  so  shown,  this  cannot  be  shown,  and 
the  $500  recovered,  in  the  absence  of  a  plead- 
ing of  the  mistake. — Third  Street  Improvement 
Co.  V.  McLelland,  137  P.  1089. 

PENALTIES. 

See  Damages,  {  78;  Limitation  of  Actions,  § 
30. 

PERFORMANCE. 

See  Contracts,  g§  294-323. 

PERSONAL  INJURIES. 

See  Carriers,  §§  280-347;  Damages,  J§  130,132; 
Death;  Master  and  Servant,  i§  96-319;  Mu- 
nicipal Corporations,  §!  705,  762-809,  847, 
857;  Negligence;  New  Trial,  §  73;  Pleading, 
g  388;  Railroads,  S§  327-351;  Street  RaU- 
roads,  §§  81-118;  'Trial,  i$  191,  194,  244,  261- 
253,  2^. 

PETITION. 

See  Pleading. 

PHOTOGRAPHS. 

See  Criminal  Law,  g  488. 

PHYSICIANS  AND  SURGEONS. 

See  Assault  and  Battery,  g§  3,  6;  Pleading,  | 
367. 

§  15  (Okl.)  Where  a  physician  performs  aii 
operation  without  a  patient's  consent,  either  ex- 
press or  implied,  he  is  liable  in  damages  there- 
for.—Rolater  V.  Strain,  137  P.  96. 

Where  plaintiff  consented  that  defendant  sur- 
geon should  operate  on  her  foot,  providing  he 
removed  no  bone  therefrom,  and  defendant  re- 
moved the  sesamoid  bone,  he  was  liable  in  dam- 
ages therefor. — Id. 

§  i  5  (Or.)  If  a  ,  regularly  licensed  physician 
with  reasonable  diligence  employs  his  skill  in  a 
surgical  case,  he  is  not  liable  for  a  mistake  of 
judgment.— Hills  v.  Shaw,  137  P.  229. 

§  18  (Okl.)  In  a  patient's  action  against  a 
surgeon  for  damages  for  removing  a  bone  from 
her  foot,  without  her  consent,  in  the  perform- 
ance of  an  operation,  the  question  whether  her 
consent  was  implied  from  the  circumstances 
held  for  the  jury.— Rolater  v.  Strain,  137  P.  96. 

g  18  (Or.)  An  allegation  that  defendant  was  a 
physician  and  surgeon  practicing  his  profession 
in  the  state  implied  that  he  had,  prima  facie, 
the  requisite  skill  and  ability  to  practice  his 
profession  in  the  state.— Hills  v.  Shaw,  137  P. 
229. 

Evidence  held  insufficient  to  sustain  a  verdict 
tor  plaintiff.— Id. 

§24  (Cal.App.)  In  an  action  for  compensa- 
tion due  a  physician  for  professional  services 
rendered,  his  testimony  that  he  was  entitled  to 
a  fee  of  $10  per  hour  for  a  period  of  29  days 
is  ample  to  support  a  recovery  of  less  than 
$500. — Merchants'  Collection  Agency  v.  Gopce- 
vic,  137  P.  609. 

PLATS. 

See  Dedication,  {  19;  Deeds,  S  112. 

PLEADING. 

See  Accord  and  Satisfaction,  g  25;  Account,!  1^! 
Adverse  Possession,  g  llO;   Agriculture,  g  15; 
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Appeal  and  Error,  }}  102,  173.  197,  854,  874, 
8&[,  913,  917,  934,  1039,  1042;  Appearance, 
i  19;  Attachment,  §  119;  Brokers,  §  82; 
CompromUe  and  Settlement,  §  22;  Const!  ta- 
tiocal  Law,  i  310;  Corporations,  §  672 ; 
Courts,  §39;  Eastments,  §  61;  Equity,  §  262; 
Explosives,  {  12;  Fraud,  1  41;  Habeas  Cor- 
pus, §§  54.  56;  Highways,  |  96;  Husband  and 
Wife,  §  332;  Iiidemnity,  i  15;.  Insurance,  { 
640;  Judgment,  8  107;  Justices  of  the  Peace, 
•  |§  90,  91,  150,  174;  Libel  and  Slander,  g  07 : 
Limitatiun  of  Actions,  i  127;  Master  and 
Servant,  S§  262,  284;  Money  Lent,  i  6;  Mo- 
tions, i  2;  Municipal  Corporations,  §  857; 
Parties,  §  75;  I'ayment,  i  89;  Removal  of 
Causes,  §  89:  Schnols  and  School  Districts,  55 
37,  39;  Specific  I'erformance,  J  61;  Taxation, 
55  592,  805;  Trial,  Sg  251-253;  Use  and  Oc- 
cupation, §  8;   Wills,  I  288. 

X.  FORM  AND  AIXEOATIONS  IN 
6ENEBAX. 

g8  (Cal.App.)  Complaint  held,  not  to  roffi- 
ciently  allege  that  there  had  been  no  delivery 
of  a  deed ;  the  allegations  being  conclusions  of 
the  pleader.— Fisher  v.  Fisher.  137  P.  1094. 

g  8  (Idaho)  A  party  who  seeks  to  recover  on 
the  ground  of  collusion  and  fraud  must  plead 
the  particular  representations  or  facts  consti- 
tuting same,  and  not  merely  allege  that  the 
act  was  collusive  or  fraudulent. — Wilson  v. 
Baker  Clothing  Co.,  137  P.  896. 

5  8  (Or.)  An  allegation  that  defendant  failed 
to  deliver  barley  in  accordance  with  contract, 
without  showing  wherein  the  delivery  failed  to 
comply  with  the  contract,  does  not  state  facts, 
but  a  conclusion.— Barnard  &  Banker  v.  Houa- 
er,  137  P.  227. 

S  18  (Utah)  Complaint,  in  action  for  damages 
for  the  destruction  of  vegetation  on  plaintiffs 
uninclosed  land  by  trespasses  thereon  by  de- 
fendant's sheep,  held  not  demurrable  as  uncer- 
tain.—Thomas  V.  Blythe,  137  P.  396. 

5  19  (Utah)  Complaint,  in  action  for  damages 
for  the  destruction  of  vegetation  on  plaintiff's 
uninclosed  land  by  trespasses  thereon  by  defend- 
ant's sheep,  held  not  demurrable  as  ambiguous. 
—Thomas  v.  Blythe,  137  P.  396. 

534  (Cal.App.)  Where  a  complaint  fails  to 
sufficiently  allege  a  nondelivery  of  a  deed  to 
defendant,  it  may  be  assumed,  construing  the 
pleading  most  strongly  against  the  pleader,  that 
there  was  some  sort  of  a  delivery,  qualified  or 
otherwise.— Fisher  v.   Fisher,   137   P.   1094. 

f  35  (Utah)  In  an  action  for  damages  for  com- 
mingling diseased  sheep  with  those  of  the  plain- 
tiff's, allegations  of  defendant's  willfulness  will 
be  disregarded  as  surplusage,  under  Comp.  Laws 
1907,  gj  60,  61,  and  62.— Lindsay  Land  &  Live- 
stock Co.  T.  Smart  Land  &  Livestock  Co.,  137 
P.  837. 

in.   PI.EA  OB  AHBWEB,  OBOSS-OOM. 

PIJOIfT,  AND  AFFIDAVIT 

OF   DEFENSE. 

(C)  TrBvenen  or  Denlalu  and  Admlaslonn. 

I  122  (Cal.App.)  An  answer  held  not  a  su£S- 
cient  denial  on  information  and  belief,  within 
Code  Civ.  Proc.  g  437.— Davldow  v.  Qrie- 
wold,  137  P.  619. 

IV.   BEPLIOATION  OB  BEPI.T  AND 
SUBSEQXTENT   PLEADINGS. 

g  168  (N.M.)  Where  cross-complainant  alleged 
that  a  certain  release  was  made  only  on  one 
condition,  while  defendant  charged  that  the  re- 
lease was  on  the  same  and  also  on  another  con- 
dition, the  allegations,  without  reply,  were  suffi- 
cient to  raise  an  issue. — Lohman  v.  Reymond, 
137  P.  375. 

5  176  (Cal.App.)  In  a  suit  to  quiet  title, 
where  the  question  was  whether  plaintiffs  were 
estopi)ed  to  deny  certain  dedications  by  their 
grautors  which  appeared  in  plats  and  convey- 
ances of  record,  plamtifib  cannot  deny  the  allega- 


tions of  the  answer,  setting  up  those  facta, 
by  way  of  information  and  belief.— Davidow  v. 
(iriswold.  137  P.  619. 

{  182  (Ariz.)  New  matter  alleged  in  the  cross- 
complaint  which  was  not  denied  is  deemed  ad- 
mitted.—Shank  V.  Holmes,  137  P.  871. 

V.   DEMTTBBEB  OB  EXCEPTION. 

I  192  (N.M.)  Under  Comp.  Laws  1897,  g  2685, 
subsec  36,  the  defect  in  an  allegation  can  only 
be  raised  by  a  demurrer  specifying  the  defect 
as  a  ground  of  objection.- Evants  v.  Taylor,  137 

g  192  (Okl.)  Where  objections  to  a  pleading 
are  based  on  its  insuttlciency  in  matters  of 
substance,  they  should  be  taken  by  demurrer, 
and  not  by  motion  to  strike.- Hailey  v.  Bowman, 
137  P.  7i2. 

?205  (Cal.)  A  complaint  in  an  action  by  a 
ler  of  corporate  stock  on  the  buyer's  agree- 
ment to  hold  him  harmless  from  liability  as 
stockholder,  which  alleges  a  payment  by  the 
seller  in  settlement  of  such  liability  alleges, 
as  against  a  general  demurrer,  that  the  seller 
was  liable  as  a  stockholder. — Eva  v.  Andersen, 
137  P.  16. 

5205  (OkL)  Where  the  separate  paragraphs 
of  a  petition  sufficiently  state  a  cause  of  ac- 
tion for  debt  and  mortgage  foreclosure,  a  gen- 
eral demurrer  to  each  of  such  paragraphs 
should  be  overruled,  though  plaintiff  also  asks 
for  an  attorney's  fee,  which  is  not  recoverable. 
—Hailey  v.  Bowman,  137  P.  722. 

g214  (Ney.)  A  demurrer  admits  the  allega- 
tions of  the  pleading  attacked. — Tiedemann  t. 
Tiedemann,  137  P.  824. 

g  2 1 4  (Utah)'  Material  allegations  in  the  com- 
plaint are  admitted  for  the  purposes  of  a  gen- 
eral demurrer.— Thomas  v.  Blythe,  137  P.  396. 

VI.   AMENDED   AND   BUPPIXMENTAI. 
PIXADIN68  AND   BEPT.EADKB. 

5  236  (Colo.App.)  In  an  action  to  recover  bal- 
ance alleged  to  be  due  for  water  famished  for 
irrigation  purposes,  it  was  error  to  refuse  to 
allow  defendant  to  file  an  amended  answer,  al- 
leging that  the  county  commissioners  under 
Rev.  St  1908,  55  3265-3268,  fixed  a  maximum 
rate  for  water  furnished,  and  that  defendant 
paid  such  rate  during  all  the  time  alleged  in 
the  complaint.— McOracken  v.  Montezuma  Wa- 
ter &  Land  Co.,  137  P.  003. 

The  refusal  of  the  trial  court  to  allow  defend- 
ant to  file  an  amendment  to  his  answer  held 
improper,  even  though  it  was  not  sought  to  be 
filed  until  six  days  before  trial.— Id. 

5  236  (Okl.)  In  an  action  for  the  death  of  a 
railroad  employ^  the  allowing  of  an  amended 
petition  immediately  before  trial,  which  did 
not  substantially  change  plaintiff's  claim,  was 
within  the  discretion  of  the  court. — St.  Louis 
ft  S.  P.  R.  Co.  V.  Long,  137  P.  1156. 

g  237  (CaL)  In  an  action  upon  a  contract  for 
the  payment  of  money  secured  by  the  pledge  of 
a  note  and  mortgage,  held,  that  amendment  to 
make  the  complaint  conform  to  the  proof  as  to 
consideration  was  justified  under  Code  Civ. 
Proc.  55  4^>  470.  declaring  certain  variances 
not  to  be  material,  and  authorizing  amend- 
ments.- Sharp  v.  Pitman,  137  P.  234. 

5  237  (CaLApp.)  The  court  did  not  err  in  re- 
fusing an  application  to  amend  the  complaint 
to  conform  to  the  proof,  so  as  to  set  up  a  con- 
tract of  absolute  sale,  where  the  evidence  was 
insufficient  to  show  a  sale  made. — Pfoh  y.  Por- 
ter, 137  P.  44. 

5  237  (Idaho)  Under  Rev.  Codes,  gg  4225. 
4226,  it  was  proper  to  permit  plaintiff  to  amend 
the  complaint,  describing  the  wagon  in  contro- 
versy as  a  2%-inch  wagon,  to  conform  with 
proof  that  it  was  a  3-inch  wagon,  where  defend- 
ant was  not  prejudiced  thereby. — Trousdale  v. 
Winona  Wagon  Co.,  137  P.  372. 

5  237  (Kan.)  Where  plaintiff  in  replevin  al- 
leged ownership  and  right  of  possession  under 
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a.  chattel  mortgage  and  the  coart  found  that 
plaintiff  bad  the  right  of  possession,  though  not 
under  the  chattel  mortgage,  held  that  plaintiff's 
motion  to  amend  its  petition,  under  Gen.  St. 
1909,  i  5733  (Code  Civ.  Proc  §  140),  to  con- 
form to  the  evidence,  and  for  judgment,  should 
have  been  sustained. — Phillips  County  Bank  v. 
Lowe,  137  P.  930. 

S  245  (CaL  App.)  It  appearing  defendants 
would  not  be  prejudiced  by  permitting  an  amend- 
ment, at  the  trial,  of  the  complaint  in  an  ac- 
tion to  recover  $500,  to  allege  that,  overlook- 
ing $500,  which  plaintiff  had  paid  defendants, 
they  stated  their  account  in  writing,  and  plain- 
tiff paid  the  balance  as  so  shown,  it  was  an 
abuse  of  discretion  not  to  allow  it. — Third 
Street  Improvement  Co.  v.  McLelland,  137  P. 
1088. 

S248  (CaLApp.)  Notwithstanding  Code  Civ. 
Proc.  5  426,  a  count  in  an  amended  complaint, 
formally  declaring  on  the  quantum  meruit, 
does  not  state  a  cause  of  action  different  from 
the  original  complaint,  which  alleged  facts  suf- 
ficient to  support  a  recovery  on  the  quantum 
meruit,  though  declaring  on  an  express  con- 
tract.— Merchants'  Collection  Agency  v.  Gop- 
cevic,  137  P.  600. 

{248  (CaLApp.)  The  amendment  of  a  com- 
plaint to  recover  $500  had  and  received  by  de- 
fendants for  the  use  and  benefit  of  plaintiff,  by 
alleging  that,  overlooking  $5()0,  which  plaintiff 
had  paid  defendants,  they  stated  their  account 
in  writing,  and  plaintiff  paid  the  balance  as 
so  shown,  does  not  change  the  cause  of  action. — 
Third  Street  Improvement  Co.  t.  McLelland, 
137  P.  1089. 

i259  (CaLApp.)  Where  during  the  trial  it 
appeared  that  there  had  been  an  executed  agree- 
ment of  accord  and  satisfaction  between  the 
parties,  it  was  a  proper  exercise  of  the  court's 
discretion  to  permit  defendants  to  amend  their 
answer  so  as  to  plead  such  defense  in  bar. — B. 
&  W.  Engineering  Co.  t.  Beam,  137  P.  624. 

Vm.  PBOFEBT,    OYER.    AND    EX. 
HIBITS. 

i  308  (N.M.)  Where  cross-complainant  joined 
in  a  suit  for  an  accounting  and  a  receiver,  and 
pleaded  an  assignment  of  certain  claims  to  him 
to  show  his  capacity  to  sue,  believing  that  he 
would  only  be  required  to  prove  such  assign- 
ment in  the  receivership  proceeding,  his  cross- 
complaint  was  not  based  on  the  assignment; 
and  hence,  bis  failure  to  file  the  same  did  not 
preclude  its  admission  in  evidence  under  Code 
Civ.  Proc.  subsec  307  (Laws  1907,  c.  107).— 
Lohman  t.  Reymond,  137  P.  876. 

XI.  MOTIONS. 

§  345  (Mont)  Under  Rev.  Codes,!  6562,  in  ac- 
tion to  quiet  title,  where  plaintiff  neither  re- 
plied nor  demurred  to  allegations  of  adverse 
possession  of  the  "lands  described  in  the  com- 
plaint," defendant  held  entitled  to  snch  judg- 
ment on  the  pleadings  as  the  new  matter  al- 
leged warranted. — Anaconda  Copper  Mining  Co. 
V.  Thomas,  137  P.  380. 

{345  (N.M.)  Where  the  answer  raises  Issues 
of  law  only,  a  motion  for  judgment  on  the  plead- 
ings is  properly  entertained.— Keinath,  Schuster 
&  Hudson  V.  Reed,  137  P.  841. 

§  345  (Okl.)  Where  the  answer  In  replevin 
contained  several  defenses  in  addition  to  a  gen- 
eral deniaL  a  motion  for  judgment  on  the  plead- 
ings was  properly  overruled.— First  State  Bank 
of  MannsvUle  v.  Howell,  137  P.  657 ;  Same  v. 
Lawson,  Id.  661. 

§  354  (Okl.)  Where  objections  to  a  pleading 
are  based  on  its  insufficiency  in  matters  of  sub- 
stance, they  should  be  taken  by  demurrer,  and 
not  by  motion  to  strike. — Hailey  v.  Bowman, 
137  P.  722. 

1 367  (Or.)  The  refusal  to  require  plaintiff  to 
make    more  definite   and   certain   a  complaint 


which  alleged  that  defendant's  negligence  con- 
sisted in  not  bringing  the  broken  parts  of  plain- 
tiff's bone  together,  and  while  the  parts  over- 
lapped in  placing  them  in  a  plaster  cast,  and 
permitting  them  to  remain  in  that  condition, 
was  not  error.— Hills  v.  Shaw,  137  P.  229. 

S  369  (Kan.)  A  motion,  in  an  action  to  re- 
cover for  fraud  in  exchange  of  land,  to  strike 
allegation  from  an  answer,  which  motion  recit- 
ed that  the  action  was  to  recover  damages  for 
misrepresentations  as  to  the  character  and 
value  of  the  land,  did  not  show  an  election  to 
proceed  on  the  basis  of  the  represented  value 
instead  of  the  sum  agreed  to  be  paid.— Hinchey 
V.  Starrett,  137  P.  81. 

Xn.  ISSUES,  PROOF,  AND  VARIANCE. 

i  376  (CaL)  -Where  the  cross-complaint  in 
an  action  to  quiet  title  averred  that,  imtnediate- 
ly  upon  notice  that  the  title  had  been  perfect- 
ed, the  purchaser  tendered  the  balance  of  the 
purchase  price  and  demanded  a  conveyance,  and 
the  fact  of  tender  was  admitted,  it  was  not  nec- 
essary to  consider  the  sufficiency  of  the  pur- 
chaser's letter  as  a  tender. — Parkside  Realty 
Co.  V.  MacDonald,  137  P.  21. 

{  377  (CaL)  A  fact  alleged  in  the  complaint, 
and  not  denied  by  answer,  need  not  be  proved. 
—National  Lumber  Co.  v.  Ripple,  137  P.  236. 

S  382  (Okl.)  A  general  denial  puts  in  issue 
every  fact  pleaded. — First  State  Bank  of  Manns- 
ville  V.  Howell,  137  P.  (!57;  Same  y.  Lawson, 
Id.  66L 

§387  (CaL)  The  allegation  of  the  complaint 
as  to  terms  of  sale  being  admitted  by  failure  of 
the  answer  to  deny,  any  evidence  as  to  the 
terms  being  otherwise  cannot  be  considered  on 
the  question  of  variance. — ^National  Lumber  Co. 
V.  Ripple,  137  P.  236. 

S388  (Wash.)  Where  plaintiff  charged  that 
dust  or  brick  dust  was  thrown  into  her  eyes 
as  the  result  of  a  negligent  explosion  on  de- 
fendant's premises,  failure  of  the  evidence  to 
show  that  the  substance  thrown  into  plaintiff's 
eyes  was  brick  dust  did  not  constitute  a  fatal 
variance.— Britz  v.  Houlehan.  137  P.  1035. 

§  397  (Colo.)  Variance  between  complaint  and 
evidence  as  to  terms  of  contract  between  brok- 
er and  owner  held  immaterial,  because  under 
the  evidence  the  amount  of  recovery  would  be 
the  same  on  either  theory. — ^Perkins  v.  Russell, 
137  P.  907. 

Xm.  DETECTS    AND    OBJECTIONS, 

WAIVER,  AND  AIDER  BT  VER- 

DICT  OR  JUDGMENT. 

{406  (CaL)  A  defect  in  the  affidavit  of  plain- 
tiff, saing  to  quiet  title  in  failing  to  aver  that 
he  was  or  had  been  in  actual  possession,  held 
waived  by  defendant  voluntarily  appearing  and 
submitting  his  claim  to  the  court  having  juris- 
diction under  Const,  art.  6,  {  6. — Faxon  t.  All 
Persons,  etc,  137  P.  919. 

i  406  (Utah)  Defendant  may  waive  an  objec- 
tion to  the  complaint  on  the  ground  that  the 
cause  of  action  sued  on  was  split,  and  does 
waive  it,  if  no  objection  l>e  taken  by  demurrer 
or  answer,  pursuant  to  Comp.  Laws  1907,  i 
2967.— National  Union  Fire  Ina.  Co.  v.  Denver 
&  R.  G.  R.  Co.,  137  P.  663. 

{412  (N.M.)  By  going  to  trial  on  the  merits 
and  not  objecting  to  evidence,  defendant  waived 
any  right  he  may  have  had  consequent  on  cross- 
complainant's  failure  to  reply  to  defendant's 
answer.— Lohman  v.  Reymond,  137  P.  375. 

f  427  (Wash.)  Where  a  counterclaim  was 
proved  by  evidence  admitted  without  objection, 
it  was  immaterial  that  it  was  not  pleaded. — 
Gold  Ridge  Mining  &  Development  Co.  v.  Rice, 
137  P.  1001. 

{  433  (CaLApp.)  A  complaint  on  a  claim  bas- 
ed on  a  note  executed  by  testator,  which  aver- 
red that  the  note  had  not  been  paid  and  that 
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the  executrix  had  refused  to  approve  the  claim, 
sufBciently  charged  that  it  had  not  been  paid, 
when  first  attacked  atter  judgment  for  the 
claimant,  on  a  trial  on  the  merits.— William 
Nicol  Co.  T.  Cameron,  137  P.  270. 

(433  (Utah)  In  view  of  Comp.  Laws  1907,  SS 
2902,  2489,  and  2967,  held,  that  an  objection 
that  the  complaint  showed  that  the  action  was 
by  an  assignee  of  only  a  part  of  a  claim  was 
waived  if  not  taken  until  after  judgment— Na- 
tional Union  Fire  Ins.  Co.  ▼.  Denver  &  B.  G. 
B.  Co.,  137  P.  653. 

PLEDGES. 

See  Bills  and  Notes,  {  96;  Kmbezzlement,  H  6, 

POLICE. 

See  Municipal  Corporations,  {  1801 

POLICE  POWER. 

See  Mnnidpal  Corporations,  {  633. 

POSSESSION. 

See  Adverse  Possession;  Fraudulent  Conver- 
ancM,  {  147:  Mortgages,  U  213,  216;  Quiet- 
ing Oitle,  I  2. 

PRACTICE. 

For  practice  in  particular  actions^  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERENCES. 

See  Banks  and  Banking,  H  ^^  SO. 

PREMIUMS. 

See  Insurance,  f  |  360,  372. 

PRESCRIPTION. 

Sec  Adverse  Possession;  Limitation  of  Actions; 
Waters  and.  Water  Courses,  |§  128-152. 

PRESUMPTIONS. 

See  Appeal  and  Error,  S|  905-934;  Criminal 
Law,  §  1144;   Evidence,  K  56-80. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Carriers,  jt 
47;  Corporations,  SS  306.  432;  Evidence,  i 
244;  Insurance,  i  93;  Mechanics'  Liens,  { 
72. 

I.  THE  BEI.ATION. 
(A)  Creation   and  Exiatenee. 

121  (Okl.)  Agency  may  be  proved  by  testi- 
mony of  the  agent.— Whitcomb  v.  Oiler,  137  P. 
709. 

{  22  (Okl.)  Agency  may  not  be  proved  by  dec- 
larations of  the  agent— Whitcomb  ▼.  Oiler,  137 
F.  709. 

IX.  MVTUAX.  RIGHTS,  DUTIES,  AND 
I.IABIunES. 

(A)  BSxeoatlon  of  A*eiier. 

171  (Wash.)  A  principal  may  recover  from 
his  agent  money  obtained  from  him  through 
false  and  fraudulent  representations  upon 
which  the  principal  acta  to  his  loss.— Stewart 
V.  Preston,  137  P.  993. 

ni.  BIGHTS  AND  T.IABTT.TTIES  AS  TO 
THIRD  PERSONS. 

(A)  PoTvera  ot  Asent. 

i  99  (Wash.)  When  the  fact  of  agency  is  once 
established,  the  principal  is  bound  by  the  acts 
of  his  agent  within  the  apparent  scope  of  bis 
actual  authority,  or  that  which  the  principal 
knowiuRly  permits  him  to  assume.— O'Daniel 
V.  Streeby,  137  P.  1026. 


I  101  (Wash.)  An  architect  who  draws  plans 
for  a  building  and  supervises  ita  construction 
for  the  owner  has  no  authority  to  make  con- 
tracta  with  a  subcontractor  binding  the  own- 
er, unless  the  owner  baa  conferred  such  au- 
thority.— Scbanen-Blair  Co.  Marble  &  Granite 
Works  V.  Sisters  of  Charity  of  House  of  Provi- 
dence, 137  P.  468. 

Where  a  subcontractor,  with  knowledge  of  the 
principal  contractor's  defoult,  supplied  materi- 
als and  rendered  services  on  the  faith  of  the 
statement  of  the  architect  that  no  legal  remedy 
would  be  lost,  tiie  subcontractor  could  not  rely 
thereon  as  a  new  contract  with  the  owner 
made  with  the  architect  as  agent— Id. 

$115  (Wash.)  An  agent  for  the  sale  of  land 
had  authority  to  represent  that  a  meat  market 
refrigerator,  shelving  in  a  storeroom,  kitchen 
sink,  storm  sash,  screen  doors,  and  boards 
about  the  premises,  such  as  would  ordinarily  be 
appurtenant  to  the  realty,  belonged  to  and  were 
a  permanent  part  of  the  realty,  so  that  the 
principal  was  bound  thereby.--0'Daniel  v. 
Streeby,  137  P.  1025. 

S  1 19  (Wash.)  The  burden  is  upon  third  par- 
ties dealing  with  an  agent  to  show  that  his  acta 
were  within  the  scope  of  his  authority. — O'Dan- 
iel V.  Streeby,  137  P.  1025. 

Where  an  agent's  acts  come  within  the  ap- 
parent scope  of  his  anthority,  the  principal  seek- 
ing to  avoid  liability  has  the  burden  of  showing 
not  only  that  the  authority  to  do  sooh  acta  was 
not  expressly  given  but  was  expressly  withheld 
and  that  the  person  dealing  with  the  agent 
knew  that  fact — Id. 

I  121  (Okl.)  The  extent  of  authority  may  be 
proved  by  testimony  of  the  agent— Whitcomb  t. 
Oiler,  137  P.  709. 

8  122  (OkL)  The  extent  of  authority  may  not 
be  proved  by  declarations  of  the  agent — ^Whit- 
comb V.  Oiler,  137  P.  709. 

S  136  (Wash.)  A  lessee  who  dealt  with  a 
known  owner  and  sought  to  enforce  her  cause 
of  action  for  damages  caused  by  the  flooding 
of  her  premises  against  such  owner  could  not 
hold  the  owner's  rental  agent  also  liable  for  the 
damages.— Le  Vette  v.  Hardman  Estate,  137  P. 
454. 

(C)  ITnaatlioriaed  and  'Wromrfnl   Aots. 

S  147  (Wash.)  Third  parties  dealing  with  an 
agent  cannot  rely  on  his  assumption  of  authori- 
ty, but  must,  at  their  own  risk,  ascertain  both 
the  fact  of  agency  and  the  extent  of  his  au- 
thority.—O'Daniel  V.  Streeby,  137  P.  1025. 

§  158  (Wash.)  A  purchaser  of  real  estate 
from  the  owner's  agent  acting  in  the  scope  of 
his  authority  and  who  in  answer  to  a  direct  in- 
quiry was  falsely  assured  that  a  refrigerator, 
sink,  storm  sash,  screen  doors,  etc.,  were  ap- 
purtenant to  the  realty,  had  the  right  to  rely 
upon  such  assurance. — O'Daniel  t.  Streeby,  137 
P.  1025. 

}  157  (Kan.)  The  rule  that  one  cannot  serve 
two  masters  does  not  apply  where  loyalty  to 
one  involves  no  duty  to  the  other. — Citizens' 
State  Bank  of  Chautauqua  ▼.  Shawnee  Fire 
Ins.  Co.,  137  P.  78. 

(D)  Ratlfleatloa. 

I  170  (Cal.App.)  Where  plaintiff's  assiinior 
did  not  repudiate  an  accord  and  satisfaction 
made  by  its  agent  with  defendanta,  within  a 
reasonable  time  after  acquiring  full  knowledge 
thereof,  and  did  not  return  money  received  but 
used  the  same  in  its  business,  there  was  an  ex- 
press ratification,  and  it  was  immaterial  wheth- 
er such  agent  had  original  authority  to  make 
the  contract— B.  A  W.  Elngineering  Co.  ▼. 
Beam,  137  P.  624. 

g  171  (Okl.)  A  person  who,  with  full  knowl- 
edge, accepts  the  benefite  of  a  transaction  done 
by  one  assuming  to  be  bis  agent  is  liable  there- 
on the  same  as  if  authority  to  act  had  been  pre- 
viously given.— Whitcomb  v.  Oiler,  137  P.  709. 
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PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  $  1180;  Highways,  {  97. 

n.  KATOKB  AKD  EZTEKT  OF  UA- 
BUJTT  OF  8UKETY. 

1 59  (Wash.)  Sureties  are  not  liable  beyond 
the  express  terms  of  their  enga^tement. — Simp- 
son Logging  Co.  V.  Northwest  Bridge  Co.,  137 
P.  127. 

f  75  (Or.)  A  railway  held  entitled  to  recover 
on  a  contractor's  bond  only  if  the  railway  per- 
forms all  the  conditions  of  the  principal  con- 
tract and  of  the  bond  on  its  part. — Astoria 
Soathern  Ey.  Co.  v.  Pacific  Surety  Co.,  187  P. 
867. 

A  railway  which  contracts  to  furnish  material 
where  needed  is  bound,  as  against  a  surety  of 
the  contractor,  to  furnish  it  when  needed  for 
the  work.— Id. 

$  82  (Wash.)  Provision  of  a  contract  that  if 
the  contractor  did  not  make  a  specified  profit 
over  cost,  it  would  be  made  good  up  to  a  cer- 
tain sum,  and  that  cost  covered  labor,  materials, 
plant  items,  etc.,  held  to  merely  fix  a  basis 
upon  which  to  ascertain  if  there  was  a  profit, 
and  not  to  bind  the  contractor  or  its  surety  to 
pay  every  item  of  expense  that  the  owner  might 
be  put  to  had  it  done  the  work  itself.— Simpson 
Logging  Co.  V.  Northwest  Bridge  (3o.,  137  P. 
127. 

III.  DISCHARGE   OF   SUBETT. 

f  108  (Kan.)  A  memorandum  indorsed  on  a 
note  and  purporting  to  extend  the  time  of  pay- 
ment thereof,  does  not  import  a  consideration 
under  Gen.  St.  1909,  §  1644,  when  not  signed ; 
and  it  must  be  regarded  as  a  mere  voluntary 
promise  which  will  not  release  the  sureties  on 
the  note.— People's  State  Bank  of  Wellsville  t. 
Dryden,  137  P.  828. 

§  1 1 2  (Wash.)  A  snrety  which  executed  a 
l>ond  for  the  performance  of  a  contract  held 
entitled  to  have  the  owner  hold  the  final  pay- 
ment until  the  notice  to  it  which  the  contract 
provided  should  be  given  before  the  last  pay- 
ment.— Simpson  Logging  Co.  v.  Northwest 
Bridge  Co.,  137  P.  127. 

§  1 14  (Wash.)  As  to  surety  who  was  to  have 
notice  before  last  payment  on  contract,  and  who 
consented  only  to  the  payment  of  lienable  items 
before  the  completion  of  the  work,  payment  of 
nonlienable  items  held  a  misapplication  of  the 
funds.— Simpson  Logging  Co.  t.  Northwest 
Bridge  Co.,  137  P.  127. 

§  117  (Wash.)  A  paid  surety  on  a  building 
contractor's  bond  held  not  discharged  by  over- 
payments to  the  contractor  or  to  his  servants 
to  pay  labor  claims  of  the  contractor's  em- 
ployes and  save  the  premises  from  liens. — Man- 
hattan Co.  V.  United  States  Fidelity  &  Guar- 
anty Co.,  137  P.  1003. 

An  overpayment  by  the  .owner  to  a  contrac- 
tor, not  equal  to  a  credit  subsequently  allowed 
the  contractor  for  extra  work,  held  not  a  mate- 
rial change  or  violation  of  me  contract  so  as 
to  relieve  the  contractor's  surety. — Id. 

((18  (N.M.)  The  suretv  on  the  note  of  a 
minor,  given  in  payment  for  real  estate,  is  dis- 
charged from  liability  where  the  minor,  on  be- 
coming of  age,  disaffirms  the  contract  and  re- 
stores the  property.— Evants  v.  Taylor,  137  P. 
583. 

{  1 19  (Wash.)  An  ovrner's  overpayment  to 
contractor's  workmen  held  not  a  taking  over  of 
the  work  from  the  contractor  by  the  owner  so 
as  to  relieve  the  contractor's  surety  from  lia- 
bility on  the  bond. — Manhattan  Co.  v.  United 
States  FideUty  &  Guaranty  Co.,  137  P.  1003. 

S 123  (Or.)  Where  a  railwajr  contractor's 
bond  required  the  railway  to  give  the  surety 
immediate  notice  of  any  breach,  the  surety  was 


entitled  to  notice  of  breaches  by  subcontrac- 
tors.— ^Astoria  Southern  Railway  Co.  v.  Pacific 
Surety  Co.,  137  P.  857. 

IV.   REMEDIES  OF  CREDITORS. 

t  145  (CaLApp.)  The  judgment  of  dismissal, 
at_  the  instance  of  plaintiff,  of  an  injunction 
suit,  in  which,  on  his  ex  parte  application,  on 
his  giving  a  bond  under  Code  Civ.  Proc.  {  566, 
a  receiver  was  appointed,  is  conclusive  against 
the  sureties  of  the  appointment  l)eing  wrongfuL 
-Helm  v.  Mooney,  137  P.  618. 

PRIORITIES. 

See  Chattel  Mortgages,  {{  154,  166;   Taxation, 

PROBATE 

See  Wills,  S{  229-384. 

PROCESS. 

See  Courts,  §  1;  Infanta,  {  116;  Mortgages,  H 
438,  440;  Replevin;  Taxation,  U  696,  708; 
Wills,  §i  263,  384. 

n.   SERVICE. 

(C)  Publiemtlon  or  Oilier  NoUee. 

i  96  (Nev.)  An  affidavit  held  sufficient  to  com- 
ply with  Comp.  Laws,  I  3125  (Rev.  Laws,  I 
6026).— Veith  v.  Nevada  Reduction  Co.,  137  P. 
520. 

i  96  (Wash.)  Rem.  &  Bal.  Code,  §  228,  relat- 
ing to  service  by  publication,  does  not  require 
a  recital  of  the  mailing  of  the  copy  of  the  sum- 
mons and  complaint,  when  the  affiant  alleges 
that  defendant's  place  of  residence  is  unknown 
to  him.— Musselman  v.  Knottingham,  137  P. 
1012. 

(D)  Pri-vlIeKes   and  Hxemptloms. 

!  120  (Kan.)  A  nonresident,  while  within  the 
state  to  attend  court  as  a  witness  and  in  ac- 
tual attendance,  is  exempt  from  service  of  sum- 
mons in  a  civil  action. — Oillmore  t.  Gillmore, 
137  P.  968. 

PROHIBITION. 

See  Courts,  i  89. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

See  Corporations,  §  30. 

PROPERTY. 

See  Mines  and  Minerals. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  §{  732-764;   Trial,  Sf  191, 

PUBLICATION. 

See  Libel  and  Slander,  {  6;   Process,  $  96. 

PUBLIC  BUILDINGS. 

See  Municipal  Corporations,  Sf  847,  867. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  §  880;  States,  ( 
139. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  §§  283-568. 
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PUBLIC  LANDS. 

See  Mandamus,  J  85;  Bfines  and  Minerals,  |g 
18-40;  Navigable  Waters,  M  36,  37;  Wa- 
ters and  Water  Courses,  }  33. 

n.  SPBVEY  AND  DISPQgAI.  OF  lAWPg 

OF  UNITED  STATES. 
(B)   Bntrlen,  Salea,  and  Poanessory  Bivhts. 

§  35  (Idaho)  Where  a  railway  company  locat- 
ed its  right  of  way  across  public  lands,  and 
cleared  and  graded  same  before  a  homesteader 
made  his  entry  thereon,  the  homesteader  took 
subject  to  the  railway  grant  of  right  of  way 
under  Act  Cong.  March  3,  1875.— Johnson  t. 
Spokane  International  Ry.  Co.,  137  P.  894. 

(H)  Or«uta    In    Aid    of    Railroads. 

J  92  (Idaho)  Where  a  railway  company  com- 
plies with  Act  Cong.  March  3,  1875,  as  to  right 
of  way  over  public  lands,  and  actually  con- 
structs a  road,  it  becomes  a  grantee,  though  a 
Srofile  map  of  the  road  has  not  been  filed. — 
ohnson  t.  Spokane  International  Ry.  Co.,  137 
P.  894. 

(I)   Proceedlnva  In  Land  Olllce. 

I  106  (Ariz.)  The  decision  of  the  General 
Land  Office  canceling  an  entry  of  public  lands  is 
binding  ujmn  the  courts  when  it  becomes  final.— 
Shank  v.  Holmes,  137  P.  871. 

(K)   Remedies  in  Cases  of  Fraud,  Klstalce, 
or  Trust. 

S  121  (Or.)  The  state  had  no  right,  in  a  suii 
to  cancel  deeds  executed  by  it,  to  have  the  right 
of  defendants  as  claimants  under  the  land 
laws  of  the  United  States  adjudicated.— State 
V.  Warner  Valley  Stock  Co.,  137  P.  746. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  COMMISSION. 

See  Carriers,  M  10,  12,  18;  Certiorari,  S  70; 
Commerce,  if  33,  47.  68;  ConstitnUonal 
Law,  §  297;  Corporations,  8  394;  Eminent 
Domain,  §  2. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

PUBUC  UTILITIES  ACT. 

See  Railroads.  |  9. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  J§  238-263. 

PUNISHMENT. 

See  Criminal  Law,  §  980 ;   Pardon. 

PUPILS. 

See  Schools  and  School  Districts,  §  151. 

QUESTIONS    OF    LAW   AND    FACT. 

See  Trial,  §§  139-143. 

QUIETING  TITLE. 

See  Adverse  Possession,  §  16;  Appeal  and  E7r- 
ror,  g  877;  Judgment,  §  252;  Limitation  of 
Actions,  §  167;  Pleading,  |§  176,  345,  376, 
406;  Taxation,  g§  800,  8()5,  810;   Wills,  §  698. 

I.   RIGHT  OF   ACTION   AND  DE- 
FENSES. 

{  2  (Wash.)  Abutting  owners  may  sue  to  qui- 
et title  to  an  easement  in  an  alley,  and  to 
the  fee  which  they  hold  subject  thereto. — Hum- 
phrey T.  Krutz,  1&7  P.  806. 


i  12  (Golo.App.)  Where,  in  a  suit  to  qoiet  ti- 
tle, neither  party  was  in  actual  possession,  plain- 
tiff had  constructive  possession  by  virtue  of  liiH 
record  title.— Muntzing  v.  Harwood,  137  P.  TL 

XL  PKOOEEDINOS  AND  RFT.TKT. 

(29  (Colo.App.)  In  a  suit  to  quiet  title  to  real 
property  which  was  vacant,  plaintiff  held  not 
barred  from  relief  by  laches. — Parks  t.  Both, 
137  P.  76. 

S44  (Cal.App.)  In  a  suit  over  land,  where 
defendant's  claim  of  title  was  that  she  acqnired 
the  property  by  deed  from  plaintiff  executed  in 
1908,  it  was  unnecessary  for  plaintiff  to  offer 
evidence  to  show  his  title  before  that  time- 
Strange  v.  Strange,  137  P.  1104. 

§44  (Colo.App.)  In  suit  to  quiet  title,  the 
court  properly  admitted  a  quitclaim  deed  from 
certain  heirs  of  a  prior  owner  to  plaintiff,  over 
an  objection  that  the  evidence  did  not  saffi- 
ciently  show  that  thej  were  his  only  heirs  of 
such  ancestor. — Muntzing  v.  Harwood,  137  P. 
71. 

1 52  (Kan.)  A  decree  in  a  suit  to  quiet  titk, 
which  recited  proper  service,  default,  a  finding 
that  the  averments  of  the  petition  were  true, 
and  concluded  with  the  statement  "that  the 
plaintiff  •  •  •  is  the  owner  of  the  follow- 
ing lands,  •  •  •  and  that  the  defendants, 
*  *  *  and  each  of  them,  be  excluded  and  for- 
ever precluded  of  any  interest  in  or  to  the 
aboveAlescribed  lands  and  tenements,  •  •  •" 
field  to  extinguish  defendants'  title,  and  leave 
the  plaintiff  as  to  them  the  full  and  complete 
owner.— Wheeler  v.  Ballard,  137  P.  789. 

The  ordinary  purpose  of  a  suit  to  quiet  title 
being  to  make  the  plaintifTs  ownership  com- 
plete as  against  any  claim  asserted  by  the  de- 
fendant, the  usual  effect  of  the  decree  is  to  bar 
the  latter  and  those  claiming  against  the  plain- 
tiff or  his  successors  of  any  title  or  interest  in 
the  property  affected.— Id. 

{54  (Cal.)  Code  Civil  Procedure  relating  to 
costs  are  applicable  to  proceedings  to  quiet  ti- 
tle under  the  McEnerney  act.— Faxon  v.  All 
Persons,  etc,  137  P.  919. 

Under  Code  Civ.  Proc  {  1022,  the  court,  in  a 
suit  under  the  McEnerney  act  to  quiet  title  maj, 
in  awarding  relief  to  plaintiff,  tax  the  costs 
against  defendant  contesting  plaintiff's  claim. 

QUITCLAIM. 

See  Quieting  Title,  {  44. 

QUO  WARRANTO. 

See  Courts,  H  207,  472;  Officers,  |  56. 

H.  JURISDICTION.    PR0CEEDIN08, 
ANDIUBI.IEF. 

{  28  (Okl.)  Under  Comp.  Laws  1900,  §  5589. 
an  action  in  qao  warranto  to  test  the  validity  of 
the  organization  of  a  new  county  is  properly 
brought  a^inst  the  persons  acting  in  a  corpo- 
rate capacity  in  the  county  wherein  they  re- 
side or  may  be  summoned,  or  in  any  court  of 
general  jurisdiction  to  which  they  voluntarily 
submit  themselves. — Saville  v.  Tolbert,  137  P. 
101. 

RAILROAD  COMMISSION. 

See  Railroads,  {  9 ;  Telegraphs  and  Tdepbones, 
S  2& 

RAILROADS. 

See  Assignments,  (§  24,  121;  Bills  and  NoteE. 
{  132 ;  Constitutional  Law,  {  297 ;  Contracts, 
I  175 ;    Eminent  Domain ;    Master  and  Serv- 


ant;   Municipal  Corporations,   H  385,  751; 

~  ■         -  — .      »•    J  Trial,  *  ~ 

Dg,  s  ^-ju;    I'rincipal  ana  Surety. 
Public  Lands,  Jg  35,  92;    Street  Railroads; 


Navigable  Waters,  §  '8% ;    Ne'w'Trial,  |  73; 
Pleading,  S  2.S6;    Principal  and  Surety.  I  75; 


Taxation,  |  276;    Trial,  i  262. 
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I.  COMTBOI.  Aim  BEGVIiATION  UT 
OENEBAI.. 

§9  (Cal.)  Under  Const,  art.  12,  gS  22,  23, 
and  Public  UtUities  Act,  |  67,  no  court  other 
than  the  Sapreme  Court,  and  the  Supreme 
Court  only  to  the  extent  specified  in  the  public 
utilities  act,  has  jurisdiction  to  review  or  other- 
wise control  the  action  of  the  Railroad  Com- 
mission.—Pacific  Telephone  &  Telegraph  Co.  t. 
Eshleman,  137  P.  1119. 

Under  Const,  art.  12,  ${  22,  23,  Legislature 
held  authorized,  subject  only  to  the  federal 
Constitution,  to  confer  on  the  railroad  commis- 
sion any  power  cognate  and  germane  to  the 
subject  of  public  utilities.— Id. 

VI.  OONSTBXrOTIOir,   MAINTENANCE, 
AND  EQUIPHENT. 

S85  (Cal.)  Civ.  Code,  i  468,  providing  for 
the  forfeiture  of  the  right  to  proceed  further, 
if  a  railroad  company  shall  fail  to  construct 
five  miles  of  line  each  year,  does  not  apply  to 
branch  lines  which  are  pfirt  of  a  general  system. 
—Northwestern  Pac.  B.  Co.  v.  Lambert,  137 
P.  1U6. 

Though  the  articles  of  incorporation  descrtb- 
ed  a  proposed  branch,  which  was  part  of  a 
general  system,  as  a  line  of  railroad,  yet,  where 
it  was  plain  that  the  line  was  merely  a  feeder, 
it  will  be  treated  as  such,  and  not  as  an  inde- 
pendent railroad,  five  miles  of  which  would 
have  to  be  constmcted  each  year  under  Civ. 
Code,  i  468,  to  preserve  the  tight  to  continue 
construction.— Id. 

Statutes  declaring  a  forfeiture  are  not  to  be 
extended  by  implication. — Id. 

Civ.  Code.  §  473,  as  amended  in  1001  (St. 
1901,  p.  327),  does  not,  in  view  of  section  291, 
extend  section  468,  providing  for  forfeiture  of  a 
railroad  company's  right  to  extend  its  road  for 
failure  to  extend  tlie  work  five  miles  each  year, 
to  branch  lines. — Id. 

X.   OPERATION. 
(A)  OntT  to  Operate. 

$216  (Wash.)  Railroad's  failure  to  question 
the  suflSciency  of  a  shipper's  demand  for  the 
construction  of  a  spur  track  when  made,  and 
its  absolute  refusal  to  install  any  track  what- 
ever, held  to  waive  a  right  to  insist  upon  a  de- 
mand of  the  road  as  subsequently  ordered  by 
the  Public  Service  Commission. — State  ▼.  Pub- 
lic Service  Commission,  137  P.  1057. 

(F)  Aeeldenta  at  Crosalnvs. 

{  327  (Cal.)  A  traveler  approaching  the  track 
of  an  electric  road  on  its  right  of  way  must  look 
and  listen  to  ascertain  whether  cars  are  ap- 
proaching.— Loftus  v.  Pacific  Electric  By.  Co., 
137  P.  34. 

{  327  (Kan.)  An  automobile  driver  was  guilty 
of  contributory  negligence  where,  though  his  vi- 
sion was  obscured  by  rain  and  snow  and  the 
highway  was  wet,  he  approached  a  crossing  at 
nearly  10  miles  an  hour,  eind  upon  seeing  the 
train  approaching  about  300  feet  away,  when 
he  was  15  feet  from  the  track,  was  unable  to 
stop  his  car.— Gage  v.  Atchison,  T.  &  S.  B*.  By. 
Co.,  1.S7  P.  938. 

1 347  (Cal.)  In  an  action  against  an  inter- 
urban  railway  company  for  injuries  to  a  traveler 
in  a  collision  at  a  street  crossing,  evidence  held 
to  sustain  a  finding  of  actionable  negligence  in 
the  operation  of  the  train. — Tousley  v.  Pacific 
Electric  By.  Co.,  137  P.  31. 

$348  (CaL)  Where  the  established  facts  make 
it  plain  that  a  traveler  looking  and  listening 
must  have  seen  or  heard  the  approaching  elec- 
tric train,  the  testimony  that  he  looked  and  lis- 
tened, but  did  not  hear  or  see,  will  not  support 
a  verdict  in  his  favor.— Loftus  v.  Pacific  Electric 
By.  Co.,  137  P.  34. 

§  350  (Cal.)  Whether  the  speed  of  an  inter- 
urban  train  at  a  crossing  was  so  excessive  as  to 


be  negligence  depends  on  the  particular  cir- 
cumstances, and  where  reasonable  men  may 
differ  thereon,  the  question  of  negligence  is  for 
the  jury.— Tousley  v.  Pacific  Electric  By.  Co., 
137  P.  31. 

$  350  (Cal.)  Whether  a  traveler  struck  by  an 
interurban  car  at  a  street  crossing  was  guilty 
of  contributory  negligence  held  for  the  jury. — 
Loftus  V.  Pacific  Electric  By.  Co.,  137  P.  34. 

§350  (Wash.)  Under  the  evidence,  held,  it 
was  a  question  for  the  jury  whether  there  was 
contributory'  negligence  of  one  struck  at  a 
double-track  crossing  by  a  train;  he  attempting 
to  cross  just  after  another  train  had  passed  in 
the  other  direction.— Schwarta  v.  Northern  Pac. 
By.  Co.,  137  P.  317. 

$  35 1  (Cal.)  An  instruction,  in  an  action 
against  an  interurban  railway  company  for  in- 
juries to  a  traveler  in  an  automobile  in  collision, 
held  to  properly  submit  the  defense  of  contribu- 
tory negligence  of  plaintiff  as  distinguished  from 
that  of  the  owner  and  driver  of  the  machine. — 
Tousley  v.  Pacific  Electric  By.  Co.,  137  P.  31. 

(H)  Imjarlea    to    Animala    oa    or    aear 
Tracks. 

(411  (Okl.)  In  tbe  absence  of  negligence,  a 
railroad  company  is  not  liable  for  animals  fill- 
ed when  they  come  upon  the  track  at  station 
grounds  where  no  fence  is  required. — St.  Louis  & 
S.  F.  B.  Co.  V.  Smith,  137  P.  357. 

5441  (Okl.)  Negligence  will  not  be  presumed 
from  the  mere  killing  of  tresiMissing  animals, 
where  the  accident  is  as  consistent  with  the 
presumption  that  it  is  unavoidable  as  it  is  with 
negligence.— St  Louis  &  S.  F.  B.  Co.  ▼.  Smith, 
137  P.  357. 

fi443  (Okl.)  Evidence  that  tbe  cattle  were 
killed  at  a  railroad  crossing,  and  relatively 
near  a  station  platform,  held  insufficient  to  es- 
tablish that  the  killing  occurred  either  at  a 
public  highway  or  station  grounds. — St.  Louis 
&  S.  F.  By.  Co.  V.  Smith,  137  P.  714.    - 

i  446  (OkL)  Question  whether  the  place  of  ac- 
cident was  such  as  Bev.  Laws  1910,  $  1435 
(Comp.  Laws  1009,  {  1389),  required  to  be 
fenced  or  was  a  part  of  the  station  grounds  or 
public  highway  held  for  the  jury.— St  Louis  & 
S.  F.  By.  Co.  ▼.  Smith,  137  P.  714. 

RAPE. 

See  Criminal  Law,  {g  406,  678,  696,  1170%, 
1172. 

n.  PROSECUTION  AND  PUNISHMENT. 

(A)   Indictment    and    Intormatloa. 

i  20  (CaLApp.)  An  indictment  for  rape, 
drawn  in  substantial  compliance  with  Pen. 
Code,  I  261,  defining  that  offense,  is  sufficient. 
—People  V.  Horvath,  137  P.  1069. 

§  35  (Ariz.)  To  support  a  conviction  for  rape, 
the  state  must  show  by  competent  evidence  ev- 
ery material  allegation  in  the  information,  and 
every  fact  essential  to  the  crime,  including  the 
fact  that  prosecutrix  was  not  the  wife  of  ac- 
cused at  the  date  of  tbe  offense.- Lenord  v. 
State,  137  P.  412. 

(B)   Bvldene*. 

(51.  (Ariz.)  Evidence  held  to  show  that  pros- 
ecutrix was  not  the  wife  of  accused. — Lenurd 
T.  State,  137  P.  412. 

The  fact  of  nonmarriage  of  accused  and  pros- 
ecutrix may  be  established  by  circumstantial 
evidence. — Id. 

(O  Trial   aad  Rcrlevr. 

g  59  (Ariz.)  An  instruction,  on  a  trial  for 
rape,  held  not  objectionable  as  permitting  a  con- 
viction without  finding  that  prosecutrix  was  not 
tbe  wife  of  accused.— LenoKl  v.  State,  137  P. 
412. 
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RATE. 

See  Waten  and  Water  Conraea,  {  257. 

RATIFICATION. 

See  Piindpal  and  Asent,  |{  170.  17L 

REAL  ACTIONS. 

See  Ejectment;    Forcible  Entry  and  Detainer; 
Partition;    Quieting  Title. 


RECALL 


See  Officerti,  {  61. 


RECEIVERS. 

See  Appeal  and  Error,.  §  161 ;  Banka  and  Bank- 
ing, 8  80;   CorporatioM,  U  659,  679,  684. 

IV.  MAHAOEBtENT    AND    DISFOSX- 

TlOir  or  PROPEBTT. 

(A)  Admlniatratlon  In  Gteaeiml. 

181  (Nev.)  It  is  the  duty  of  a  receiver  of  an 
insolvent  institution  to  faithfully  collect,  and 
enhance  the  assets  of  the  institution,  and  ad- 
minister its  aSfairs  to  the  end  that  its  creditors 
may  receive  what  is  justly  due  them,  and  that 
its  stockholders  if  any  there  be  may  receive  tte 
residue.— State  t.  State  Bank  &  Trust  Co.,  137 
P.  400. 

vn.  AOOouirriNO  and  oompensa^ 

TION. 

1 196  (Nev.)  A  receiver  appointed  for  an  in- 
solvent institution  is  entitled  to  proper  compen- 
sation for  his  services  and  to  an  equitable  al- 
lowance for  administrative  expenses.— State  ▼. 
State  Bank  &  Trust  Co.,  137  P.  400. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  U  665-683 ;  Trial,  U  69-94. 

RECORDS. 

See  Appeal  and  Error,  SI  4^'^-'^.*'.  J?®',  J^' 
773,.TO5,  917;  Crimlnaf  Law,  |§  104,  108*- 
1122;  Limitation  of  Actions,  J  167;  Reg- 
isters of  Deeds,  i  7 ;    Sales,  i  235. 

{ 5  (Idaho)  The  county  commissioners  can- 
not require  the  recorder  to  record  written  in- 
struments at  any  different  fee  than  that  pre- 
scribed bj'  Rev.  Codes,  f  2124.— Twin  PfdU 
County  V.  West,  137  P.  171. 

Where  a  company,  under  an  agreement  with 
the  county  commissioners  and  an  order  of  such 
commissioners,  recorded  a  large  number  of 
written  instruments  at  a  flat  rate  less  than  the 
legal  rate,  tlie  county  could  recover  the  deficien- 
cy from  the  company  though  it  had  no  right  of 
action  against  the  recorder.— Id. 

REDEMPTION. 

See  Taxation,  Si  096,  708. 

REFERENCE. 

See  Appeal  and  Error,  H  347,  544,  1022. 
m.   BEPORT  AND  FXNDINGS. 

S  1 06  (Or.)  Where  the  findings  of  a  referee  on 
a  claim  against  an  insolvent  are  properly  set 
aside  for  error  therein,  the  court  properly  made 
its  own  findings. — In  re  Standard  Cafeteria  Co., 
137  P.  774. 

REFORMATION    OF   INSTRUMENTS. 

I.  BIGHT  OF  ACTION  AND  DEFENSES. 

i  16  (Or.)  To  reform  a  deed,  it  should  be 
shown  that  the  mistake  did  not  arise  from  the 
gross  negligence  of  plaintiff,  that  an  unfair  ad- 


vantage has  been  gained,  and  that  it  Is  against 

food  conscience  to  allow  the  mistake  to  stand.— 
layi«  v.  Moir,  137  P.  216. 

XL  PB0CEEDIN08  AND  BEIJEF. 

{  43  (Or.)  In  a  suit  to  reform  a  deed,  the  bar- 
den  is  on  plaintiff  to  show  that  the  mistake  was 
mutual.— Sayre  v.  Moir,  137  P.  215. 

§  45  (Okl.)  Evidence  of  mutual  mistake  to  au- 
thorize the  reformation  of  a  written  contract 
must  be  clear  and  convincing. — Schafer  v.  Mid- 
land Hotel  Co.,  137  P.  664. 

S  45  (Or.)  Evidence  in  a  suit  to  reform  a  deed 
for  mistake  held  insufficient  to  sustain  a  decree 
for  plaintiff.— Sayre  v.  Moir,  137  P.  215. 

Belief  will  be  granted  in  cases  of  written  in- 
struments only  when  there  is  a  mistake  clearly 
made  out,  and  not  when  the  evidence  is  loose  or 
contradictory. — Id. 

1 46  (Okl.)  In  a  suit  to  reform  a  lease,  the  is- 
sue of  tne  lessor's  infancy  may  be  submitted  to  a 
jury  pursuant  to  Comp.  Laws  1909,  S  5785,  au- 
thorizing a  jury  trial  of  issues  of  fact. — Oiles  t. 
Latimer,  137  P.  113. 

REFRESHING  MEMORY. 

See  Witneseea,  S  257. 

REGISTERS  OF  DEEDS. 

S  7  (Idaho)  Where  the  coun^  commissioners 
directed  the  recorder  to  record  certain  instru- 
ments at  a  flat  rate  less  than  that  prescribed  by 
Rev.  C'Odes,  {  2124,  and  he  complied  with  such  di- 
rection and  returned  the  fee  to  the  county,  and 
his  reports  were  approved  by  the  commission- 
ers, the  county  was  estopped  from  recovering 
from  the  recorder  the  difference  between  the  fees 
actually  received  and  the  statutory  fees.— Twin 
FaUs  CJounty  v.  West,  137  P.  17L 


REGISTRATION. 


See  Records. 


See  Appealand  Error,  M  832,  836;    Criminal 


REHEARING. 

d  Erro: 
L«w,  i  1133 ;  New  ' 

RELEASE. 

See  Assignments,  J  41;  Municipal  Corpora- 
tions, f  172;  Payment;  Pleading,  S  168; 
Principal  and  Surety,  i  108. 

RELEVANCY. 

See  l>vidence,  {  US. 

REMAINDERS. 

See  Wills,  S  634. 

REMOVAL. 

See  Executors  and  Administrators,  |  3S. 

REMOVAL  OF  CAUSES. 

See  Conrte,  {  487. 

VI.  PROOEEDINOS  TO  PROCTTBE  AXD 
EFFECT   OF   REHOVAI.. 

f  89  (Okl.)  Where  a  petition  for  removal  is 
denied,  the  files  and  papers  must  remain  in  the 
court  in  which  the  petition  is  filed,  and  the  peti- 
tioner must  secure  certified  copies,  and  cause 
same  to  be  filed  in  the  United  States  court; 
Williams'  Const,  i  431,  providing  for  a  trans- 
fer of  the  original  papers,  applying  only  where 
the  case  is  removed.— Lawson  v.  Guthrie,  137  P. 
1186. 

REMOVAL  OF  CLOUD. 

See  Quieting  TiUe. 
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REPAIRS. 

See  Landlord  and  Tenant,  g  166. 

REPLEADER. 

See  Pleading,  {J  236-2&9. 

REPLEVIN. 

See  Appeal  and  Error,  S  204;    Landlord  and 
Tenant,  g  328;    Pleading,  S§  287,  845. 

V.   DAMAGES. 

1 76  (Okl.)  The  measure  of  damages  for  the 
wrongful  detention  of  a  team  of  work  mules 
is  the  usable  value  thereof  while  they  were 
wrongfully  detained.— First  State  Bank  of 
Mannsville  v.  Howell,  137  P.  667;  Same  v. 
Lawson,  Id.  661. 

VI.   TRLAI^^  JUDGMENT.  EVFOBOE- 

MENTOF  JUDGMENT,  AND 

BEVIEW. 

S89  (Okl.)  Under  Rev.  Laws  1910,  ig  4806, 
4807,  where  plaintiff  in  replevin  took  property 
under  the  writ  and  sold  it  and  dismissed  nis  suit 
defendant  was  entitled  to  have  his  right  of  prop- 
erty and  right  of  possession  determined. — Rob- 
erts V.  Wilkins,  187  P.  111. 

g  103  (Okl.)  Under  Rev.  Laws  1910,  M  4806, 
4807,  where  plaintiff  in  replevin  took  property 
under  the  writ  and  sold  it,  defendant  on  deter- 
mination in  his  favor  was  entitled  to  judgment 
for  its  value  with  damages  for  wronginl  deten- 
tion.—Roberts  V.  WUkins,  187  P.  111. 

REPLICATION. 

See  Pleading,  |g  16&-182. 

REPLY. 

See  Pleading,  gg  168-182. 

REPORT. 

See  Reference,  g  106. 

REPUTATION. 

See  Marriage,  g{  40,  61. 

REQUESTS. 

See  Criminal  Law,  gg  826-834;   Trial,  gg  266- 
268. 

RESCISSION. 

See  Vendor  and  Porcbaser,  gg  85,  102, 112-119. 

RESERVATIONS. 

See  Deeds,  g  141. 

RES  GEST/E. 

See  Criminal  Law,  I  364;    Evidence,  gg  119- 
123. 

RESTRAINT  OF  TRADE. 

See  Contracts,  g  116;   Monopolies,  {  21. 

RETROSPECTIVE  LAWS. 

See  Statutes,  g  270. 


See  T&xation. 


REVENUE 
REVIEW. 


See  Appeal  and  Error;    Certiorari;    CJriminal 
Law,  gg  1134-1174;    Railroads,  g  9. 

RIGHT  OF  WAY. 

See  Public  Lands,  g  02. 


RIPARIAN  RIGHTS. 

See  Navigable  Waters,  gg  36,  37,  89. 

RISKS. 

Assumption   of,    see   Master   and    Servant,   |g 
203-m,  288. 

ROADS. 

See    Highways;     Municipal    OrporationB,    gg 
648-706,  762-809. 

RULES  OF  COURT. 

See  Motiona 

RUNNING  AT  LARGE. 

See  Animals,  gg  50,  02. 


See  Officers,  g  99. 


SALARY. 
SALES. 


See  Assignments,  g  19 ;  Constitutional  Law, 
g^  311 ;  Corporations,  g  120 ;  Customs  and 
Usages,  g  It  ;  Election  of  Remedies,  §  3 ; 
Estoppel,  g  65 ;  Licenses,  g  15 ;  Limitation 
of  Actions,  IS  28,  47;  Partition,  g  109; 
PleadinK,  I  237 ;  Taxation,  gg  610,  616,  652, 
Vendo 


810; 


dor  and  Purchaser. 


Z.  REQUISITES  AND  VAKIDITT  OF 
CONTRACT. 

1 52  (Utah)  Evidence,  in  an  action  for  the 
price  of  machinery  and  supplies  for  an  ice  plant, 
m  which  the  defense  was  that  there  was  no  con- 
tract, held  to  sustain  a  finding  that  defendant 
bad  knowledge  of  plalntifTs  acceptance  of  the 
order  sued  on.— F.  W.  Niebling  Co.  v.  James 
Coal  &  Ice  Co.,  137  P.  884. 

U.   CONSTRUCTION    OF    CONTRACT. 

g  82  (Or.)  A  contract  to  sell  barley  and  de- 
liver it  f.  o.  b.  steamer  denotes  that  tender  of 
payment  must  be  made  contemporaneously  with 
delivery. — Barnard  &  Bunker  v.  Houser,  137 
P.  227. 

V.  OPERATION  AND  EFFECT. 
(A)  Transfer  of  TUIe  as  Bet«rc«m  Partlea. 

g20l  (CaLApp.)  Where  grapes  were  sold  on 
the  vines  to  be  delivered  at  a  railroad  station, 
and  they  were  injured  by  a  rain  storm  before 
they  were  picked,  the  contract  was  executory 
and  the  loss  fell  on  the  seller. — Pfoh  v.  Porter, 
137  P.  44. 

(D)   Bona  Fide  Fnreluuiera. 

g235  (Okl.)  In  the  absence  of  a  statute  au- 
thorizing same,  the  filing  and  recording  of  a 
bill  of  sale  does  not  give  constructive  notice  of 
the  sale.— Rauh  v.  Morris,  137  P.  1174. 

VI.  WARRANTIES. 

g272  (Cal.App.)  A  contract  for  the  sale  of 
grapes  while  still  on  the  vines  heU  to  include 
an  implied  warranty  that  the  grapes  shall  be 
good  merchantable  grapes. — Pfob  v.  Porter,  137 
P.  44. 

VH.  REMEDIES    OF    SELLER. 
(B)   Actions  for  Price  or  Valne. 

g  345  (N.M.)  For  breach  of  an  executory  con- 
tract before  title  has  passed,  the  seller  cannot 
ordinarily  recover  on  the  contract  price,  but 
his  right  is  limited  to  an  action  for  damages. — 
Roswell  Nursery  Co.  v.  Mielenz,  137  P.  579. 

g  364  (Utah)  An  instruction  that  plaintiff's 
acceptance  of  the  order  sued  on  need  not  have 
been  formally  given,  but  would  be  sufficient  if 
defendant  had    notice   and   knowledge    thereof 
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prior  to  hia  cancellation  or  withdrawal  from  the 
proposal  made  by  him  to  plaintiCF,  held  not  er- 
ror.—F.  W.  Nlebling  Co.  v.  James  Coal  &  Ice 
Co.,  137  P.  834. 

(F)  Aetlona  for  DaiBSK«a. 

i384  (N.M.)  The  measure  of  a  seller's  dam- 
ages for  breach  of  an  executory  contract  of  sale 
of  trees  prepared  for  planting  is  the  whole  eon- 
tract  price.— Roswell  Nursery  Co.  t.  Mielena, 
187  P.  579. 

men.  REMEDIES  OF  BVTEB. 
(A)   Reoovery  of  Priee. 

8  391  (Wash.)  Where  defendants  purchased  a 
harvester  and  were  allowed  a  credit  of  j|800  for 
a  half  interest  in  certain  other  machines,  de- 
fendants, on  rescinding  the  contract  for  the  new 
one,  could  not  compel  plaintiff  to  return  the 
credit  in  money.— Holt  Mfg.  Co.  t.  Stracban, 
137  P.  1006. 

XX.  comDinoNAi.  saxes. 

$472  (Idaho)  Under  a  conditional  sales  con- 
tract, by  which  a  manufacturer  delivered  wag^ 
ona  to  a  retail  dealer  to  sell,  held,  that  a  sale  by 
the  retailer  in  due  course  of  business  carried 
with  it  the  title  to  the  property.— Trousdale  t. 
Winona  Wagon  Co.,  137  P.  372. 

§  473  (Idaho)  Conditional  sale  contracts  be- 
tween manufacturers  and  retailers  will  be  so 
construed  as  to  protect  a  consumer  buying  from 
the  retailer  without  notice  of  the  terms  of  sach 
contracts. — Trousdale  v.  Winona  Wagon  Co., 
137  P.  372. 

SATISFACTION. 

See  Payment. 

SCHOOL  BOARD. 

See  Schools  and  School  Districts,  {  55. 

SCHOOL  FUNDS. 

See  Schools  and  School  IMatricts,  |  18. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  ContracU,  S  303 ;    Mandamus,  {|  100,  148. 

II.   PUBLIC  8CHOOI.8. 

(A)  Batabllabment,   Scbool   Lands   and 

Fnnda,  and  Rearnlatloii  In 

General. 

{  13  (Or.)  School  boards  cannot,  under  L.  O. 
L.  i  4052,  Bubsec.  18,  and  in  the  absence  of 
statutory  provision  permitting:  it,  establish  sep- 
arate schools  for  Indian  children  and  compel 
them  to  attend. — Crawford  v.  District  School 
Board  for  School  Dist.  No.  7,  in  Klamath  Coun- 
ty, 137  P.  217. 

S  18  (N.M.)  The  deposit  of  the  permanent 
school  fund  in  interest-bearing  deposits  in  banks 
pursuant  to  Joint  Res.  No.  14  (Laws  1913,  p. 
174)  is  an  "investment"  of  same  within  En- 
abling Act,  i  10,  and  Const,  art.  12,  $  7.— 
State  V.  Marron,  137  P.  845. 

Joint  Res.  No.  14  (Laws  1913,  p.  174),  Inso- 
far as  it  requires  the  deposit  of  permanent 
school  funds  in  banks,  being  an  attempt  to  con- 
trol the  discretion  vested  in  the  Governor,  Secre- 
tary of  State,  and  Attorney  General  by  Const 
art.  12, J  7,  is  void.— Id. 

The  Governor,  Secretary  of  State,  and  At- 
torney General  may  by  elimination  limit  the 
State  Treasurer  to  a  single  dass  of  securities 
in  which  he  may  invest  permanent  school  fuuds. 
—Id. 

(B)   Creation,    Aiterailon,    Bxlatenoe,    amd 
Dlaaolntlou  of  DIatrlcta. 

i  37  (Idaho)  Under  Seas.  Laws  1911,  c.  159, 
I  141,  relative  to  the  segregation  of  school  dis- 
tricts, the  petition  for  segregation  and  the  facts 
upon  which  it  is  presented  abould  be  heard  by 


the  county  oommisaionerB,  and  by  them  paaaed 
upon.— Oaiaer  ▼.  Steele,  137  P.  SsO. 

1 39  (Idaho)  Where  county  commisaionera  dis- 
mlsaed  a  petition  for  the  segregation  of  a  com- 
mon school  district,  on  the  groond  that  Seaa. 
Laws  1011,  c  159,  $  141,  aathoriiing  audi  ac- 
tion, had  been  repealed  by  Seaa.  Lawa  1913, 
c.  lis,  {  18,  and  the  petitioners  appealed  to  tile 
district  court,  which  decided  that  the  board 
erred,  there  was  no  further  issue  to  try  "anew" 
pursuant  to  Rev.  Codes,  i  1953,  providing  that 
on  appeal  from  an  order  of  county  commission- 
ers the  matter  must  be  heard  anew ;  and  hence 
the  district  court  properly  remanded  the  peti- 
tion for  a  hearing  on  the  merits  thereof. — Gaiaer 
V.  Steele,  137  P.  889. 

(C)  Qovemment.    Ollloenu  aad   Dlatrlet 
HeettnK*. 

S  55  (Or.)  School  boards  have  no  powers  ex- 
cept those  expressly  granted,  or  necessarily  im- 
plied from  those  granted.— Crawford  v.  District 
School  Board  for  School  Dist  No.  7,  in  Kla- 
math County,  137  P.  217. 


(D)  Dlstrlef    PropertTt 
UabllltU 


Contraeta,    and 


S89  (Or.)  A  achool  district  is  not  liable  for 
a  tort  of  the  directors  or  derk  in  entering  on 
the  records  the  reason  for  dismissal  of  a  teacher. 
— Wiest  V.  School  District  No.  24,  Marion  Coun- 
ty, 137  P.  740. 

(H)  Pnplla,    and    Condnet   and   Dlaelpllne 
of  School*. 

1151  (Or.)  Children  of  half  Indian  blood,  dt- 
izens  of  the  United  States  and  of  the  atate,  con- 
forming to  the  customs  of  civilization,  are  prima 
fade  entitled  to  admission  to  the  public  schools. 
— Crawford  v.  District  School  Board  for  School 
Dist  No.  7,  in  Klamath  County,  137  P.  217. 

SELF-SERVING  DECLARATIONS. 

See  Criminal  Law,  {  413. 


SERVICE. 


See  Process 


SET-OFF  AND  COUNTERCLAIM. 

See  Ejectment,  |  143;    Pleading,  |  427. 

n.   StTBJEOT-XCATTEB. 

{ 33  (OU.)  Under  the  statute  limiting  the  use 
of  a  set-off  (Rev.  St  1910,  {  4746),  a  defendant, 
in  an  action  for  conversion,  cannot  set  off  a 
note  given  by  plaintiff  to  a  stranger  to  the  salt, 
and  assigned  to  him. — First  Nat  Bank  t. 
Thompson,  137  P.  668. 

i  34  (Okl.)  Under  Rev.  St  1910,  S  4746,  limit- 
ing the  use  of  a  counterclaim,  a  note  from  plain- 
tin  to  a  stranger  to  the  suit,  and  assigned  to  de- 
fendant, cannot  be  used  as  a  counterdaim 
where  it  is  in  no  way  connected  with,  and  has 
no  relation  to,  the  contract  or  transaction  made 
the  basis  of  plaintiff's  suit— First  Nat  Bank  ▼. 
Thompson,  137  P.  668. 

SETTING  ASIDL 

See  Deeds,  {  70;   Judgment,  SS  142-158. 

SETTLEMENT. 

See  Payment 

SHEEP. 

See  Animals,  H  22,  92. 

SHERIFFS  AND  CONSTABLES. 

See  Appeal  and  Error,  |  1180 ;  False  Impiiaon- 
ment,  IS  7,  12. 
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SHIPPING. 

See  Canien,  i  12. 

SODOMY. 

{  r  (Utah)  Under  Oomp.  Laws  1907,  I  2488, 
the  definition  of  the  infamoue  crime  against  na- 
ture with  man  or  beast  denounced  by  section 
4228  must  be  sought  in  the  common  law,  not  be- 
ing defined  by  statute.— State  ▼•  Johnson,  137 
P.  632. 

The  act  of  copulation  by  one  male  person  in 
the  mouth  of  another  does  not  constitute  the 
infamous  crime  against  nature  denounced  by 
Comp.  Laws  1907,  S  4228.— Id. 

SPECIFIC  LEGACIES. 

See  Wills,  §  753. 

SPECIFIC  PERFORMANCE. 

See  Trial.  S  391;  Vendor  and  Purchaser,  S  303. 

I.  NATITRE  AND  GROUNDS  OF  REM- 
ED  7  IN  GENERAI.. 

f  21  (Wash.)  Complainant  was  not  entitled  to 
enforce  specific  performance  of  a  contract  to 
exchange  community  property  where  his  wife 
was  neither  a  party  to  the  contract  nor  to  the 
suit— Chapman  v.  Hill,  137  P.  1041. 

n.  CONTRACTS  ENFORCEABUL 

§  25  (Cal.App.)  Before  a  contract  to  make  a 
will  will  be  enforced,  it  must  appear  that  it  was 
prima  facie  fair,  founded  upon  an  adequate  con- 
sideration, and  definite  as  to  the  conditions  im- 
posed, and,  if  the  consideration  was  personal 
services,  the  agreement  for  such  services  must 
be  definite. — Parsons  v.  Oashman,  137  P.  1109. 

!  28  (Cal.App.)  A  decedent's  agreement  to 
make  a  will  in  favor  of  plaintiff,  in  considera- 
tion of  plaintiff's  becoming  an  inmate  of  de- 
cedent's home  and  assuming  the  obligations  of 
a  son  and  assisting  her  in  her  business  and  do- 
mestic affairs,  cannot  be  specifically  enforced ; 
the  time  for  the  continuation  of  plaintiff's  serv- 
ices not  sufficiently  appearing. — Parsons  T.  Cash- 
man,  137  P.  1109. 

§51  (CaLApp.)  A  contract  whereby  an  unmar- 
ried woman  agreed  to  make  a  will  in  favor  of 
plaintiff  if  he  would  enter  her  home  and  assume 
the  obligations  of  a  son  towards  her  is  not  so 
fair  as  to  warrant  specific  performance,  where 
it  did  not  appear  that  plaintiff  lost  anything  of 
value  or  that  his  services  equaled  the  protection 
and  support  he  received. — Parsons  v.  Cashman, 
137  P.  1109. 

§  53  (Wash.)  Misrepresentations  as  to  the 
date  of  maturity  of  certain  mortgages  on  lands 
to  be  exchanged,  which  defendant  was  to  as- 
sume, held  ground  for  refusal  of  specific  per- 
formance.—Chapman  V.  Hill,  137  P.  1041. 

§  61  (Okl.)  The  rule  of  Rev.  Laws  1910,  |  986, 
requiring  a  vendor,  when  he  elects  to  rescind  for 
default  of  the  purchaser,  to  restore  everything 
of  value  received  under  the  contract  does  not 
apply  to  defendant,  in  a  suit  for  specific  per- 
formance commenced  by  the  vendee,  where  the 
vendor  pleads  abandonment  merely  as  a  de- 
fense, and  does  not  set  up  any  affirmative  equi- 
table defense.— Martin  t.  Spaulding,  137  P.  882. 

{66  (Okl.)  Where  the  vendor  took  notes  for 
the  deferred  payments,  and  the  purchaser  took 
possession,  and  the  contract  provided  that,  on 
the  purchaser's  default,  the  vendor  should  keep 
any  payments  as  liquidated  damages,  the  vendor, 
in  addition  to  suing  upon  the  notes,  could  en- 
force specific  performance. — Shelton  t.  Wallace, 
137  P.  694. 

i  68  (CaLApp.)  On  seller's  breach  of  a  con- 
tract to  furnish  nursery  orange  trees,  which 
could  be  bought  and  sold  in  the  market,  the  buy- 
er could  not  maintain  a  suit  for  specific  per- 


formance; It  being  presumed,  as  provided  by 
Civ.  Code,  §  3387,  that  he  could  be  fully  com- 
pensated in  damages.— Bmerzian  y.  Asato,  137 
P.  1072. 

i  73  (CaLApp.)  Under  the  express  provisions 
of  Civ.  Code,  §  3390,  a  contract  for  personal 
services  cannot  be  specifically  enforced.— Bmer- 
zian V.  Asato,  137  P.  1072. 

On  defendant's  breach  of  a  contract  to  care 
for  and  sell  to  plaintiff  certain  nursery  orange 
trees,  plaintiff  could  not  compel  defendant  to 
render  personal  service  with  reference  to  them. 
— Id. 

§  86  (Kan.)  Where  a  mother  died  pending  ap- 
peal, in  an  action  to  set  aside  a  family  settle- 
ment made  prior  to  the  father's  death  and  per- 
fected by  the  mother's  agreeing  to  devise  the 
homestead  to  the  youngest  sou,  on  his  oral 
agreement  to  care  for  her  for  life,  which,  on  dif- 
ferences between  the  son's  wife  and  the  mother, 
was  not  fully  carried  out,  held  that,  where  the 
mother  died,  pending  suit  to  set  aside  the  deed, 
the  agreement  should  be  specifically  performed 
by  vesting  title  to  the  homestead  in  the  son 
upon  his  paying  an  amount  adjudged  in  lien  of 
his  mother's  support,  from  the  time  she  left  the 
homestead,  and  her  funeral  expenses. — Romary 
v.  Romary,  137  P.  982. 

IV.   PROCEEDINGS    AND    REUEF. 

i  105  (Cal.)  Upon  facts  stated,  held,  in  view 
of  the  purchaser's  tender  and  vendor's  failure 
to  offer  a  deed  or  to  rescind  the  contract,  and 
the  absence  of  prejudice  to  any  third  parties, 
that  the  purchaser  was  guilty  of  no  such  laches 
as  would  bar  recovery. — Parkside  Realty  Co.  v. 
MacDonald,  137  P.  21. 

I  121  (Okl.)  Evidence  held  sufficient  to  estab- 
lish abandonment  of  a  contract  of  purchase  of 
realty.— MarUn  v.  Spaulding,  137  P.  882. 

SPEED. 

See  Evidence,  {  492. 

STATEMENT. 

See  Account  Stated,  $  6;  Appeal  and  Error, 
is  653,  557,  563,  564,  699,  701.  804,  907: 
Submission  of  Controversy;  Witnesses,  !§ 
380,  414. 

STATES. 

See  Appeal  and  Error,  i  460;  Mandamus,  ( 
160:  Navigable  Waters,  »  36.  37:  Rail- 
roads, §  9:  Taxation,  §i  26,  276,  317;  Wa- 
ters and  Water  Courses,  |  257;  Witnesses, 
§  26. 

I.   POUTICAI.  STATTTS  AND  REI.A< 
TIONS. 

J  9  (Okl.)  In  a  snit  commenced  prior  to  state- 
hood, though  tried  thereafter,  the  parties  are  en- 
titled to  a  unanimous  verdict— First  Nat  Bank 
V.  Thompson,  137  P.  668. 

n.   GOVERNUENT  AND   OFFICERS. 

i  68  (Or.)  So  far  as  they  concern  litigation 
for  the  state,  the  duties  for  which  an  attorney 
was  employed  by  the  corporation  commissioner 
might  be  jperformed  by  the  Attorney  General  or 
the  distnct  atjipmeys,  and  the  commissioner 
could  not  substitute  his  own  appointee. — Gibson 
V.  Kay,  137  P.  864. 

The  corporation  commissioner  cannot,  under 
Gen.  Laws  1913,  p.  670,  S  6,  employ,  at  the  ex- 
pense of  the  state,  an  attorney  to  ascertain 
facts  and  the  means  of  proving  them,  or  to  give 
counsel  and  legal  advice. — Id. 

rv.  FISCAI.    MANAOEBIENT,    P1JBI.IC 
DEBT.  AND  SECURITIES. 

I  139  (Or.)  The  audit  of  the  secretary  of  state 
and  the  drawing  of  his  warrant  for  compensa- 
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tion  of  an  appointee  of  the  corporation  com- 
misaioner  do  not  bind  the  state  treasurer.— Gib- 
■on  ▼.  Kaj.  137  P.  864. 

STATUTES. 

See  Frauds,  Statute  of;   Limitation  of  Actioiia. 
For  statutes  relating  to  jwrticnlar  subjects,  see 
the  various  specific  topics. 

n.  OEKEBAI.  Aim   BPEOIAIi  OR  1.0- 
OAX.    I.AW8. 

{70  (Kan.)  The  Inheritance  Tax  Law  held 
not  violative  of  the  constitutional  provisions  re- 
quiring uniformity  in  the  operation  of  general 
laws.— State  v.  Cline,  137  P.  932. 


VI.  OOXSTBirOTXOH   AHB    OfEKA- 
TIOH. 

(A)  Oenena  Ralea  of  Coaatntetloa. 

1 206  (Nev.)  A  statute  should  be  construed  so 
as  to  give  effect  to  all  of  the  language  of  the 
Legislature.— Heywood  v.  Nye  Ctonnty,  137  P. 
515. 

(D)  Retroactive  Opeimtloa. 

{270  (Nev.)  An  amendment,  not  in  foiee  at 
the  time  an  action  was  broaght  under  the  orig- 
inal statute,  does  not  aifect  such  action.— (Gede- 
mann  t.  Tiedemann,  137  P.  824. 


«W1TJB1>  STATES. 

CONSTITUTION. 

Amend.  14 204,  994 

Amend.  14,  {  1 1067 

Art  1,  i  4.. 1057 

Art  4,  I  2 830 

STATUTES  AT  LAEGB. 

1876,  March  8,  ch.  132,  18 

Stat  420 1037 

1875,  March  8,  ch.  171,  18 

Stat  509 894 

1884,  July  4,  ch.  180,  23 

Stat  06 1037 

1800,  July  2,  ch.  647,  28 

Stat  209   056 

1898,  June  28,  ch.  617,   { 

21,  30  Stat  495 687 

1001,  March  1,  ch.  676,  {{ 

7.  28,  31  Stat  863,  869. .  687 

1902,  June  30,  ch.  1323,  { 

16.  32  Stat  603 687 

1910,  Jane  20,  ch.  310,  { 
10,86  Stat  6^ 846 

REVISED   STATUTES. 

12326 871 
6278  330 

COMPILED  STATUTES 
1901. 

Page  1420 871 

Page  3200 956 

Page  3597 830 

ABIZONA. 

CONSTITUTION. 

Art  2,  (  22 423 

Art  6,  gS  4.  6 544 

Art  6,  §  12 412 

Art  14,  {J  8,  16,  17 544 

Art  16,  J  4 544 

REVISED  STATUTES  1901. 
Oim.  Code. 

Par.  1409   660 

Par.  1506  655 

Pars.  1557,  1658 417 

Pars.    2124,    2126,     8102, 

3104.  3108-nSllO 426 

Pars.  3867,  3868,  3876. ...  417 

Pbnal  Codk. 

»  418,  422 660 

{  921,  subsec.  6 412 

H  938,  955 550 

LAWS. 

1903,  No.  92 417 

1903,  No.  92,  IS  86,  87. . . .  417 
1009.  eb.  84,  {{  1,  2 655 


STATUTES  CONSTRUED. 

1912,  ch.  90,  {{  1,  2,  7,  31  644 

1913,  chs.  37,  94 644 

1913,  ch.  94,  {  1 644 


OAUCFOBNIA. 

CONSTITUTION. 

Art  1,  i  8 1163 

Art  6,  i  4^ 271 

Art  6,  i  6 919 

Art  12,  J  22 1119 

Art  12,  {23 1119.  1153 

CIVIL  CODK 
19    ..  8 

I  S3-37".!!!!"'.!'.'.!!II!  911 

I  90.  lOL  130 27 

i|l38,lM,  196 611 

291  1116 

405,  406,  408-^10 601 

466,  468 1116 

473.  Amended  by  Laws 

1901,  p.  327 1116 

858 919 

1001  1116 

1007 260 

1056 1094 

1357,  subsec.  1 12 

t  1521,  1523,  1524 624 

1668  0 

1572,  subsec.  4 9 

1606 nil 

19.'53  264 

2778.  Bubsecs.  1,  4-6. . . .  16 
{  2800,  2801,  2807,  2808, 

2819  1085 

U  2877,  2911,  2932 919 

I  3136 25 

H  3.387,  3390 1072 

I  3415 7 

CODE  OF  CIVIL  PBO- 
CEDURB. 

(  337  26 

|i  3S8,  343 241 

I  369  913 

386  1101 

414  238 

426 609 

437  619 

§  469,  470 234 

473 21,  263 

475  1078 

I  538,  558 •...  41 

566  616 

578  238 

5S0 20 

j  585  263 

I  585.  subsecs.  1.  3 601 

i  647  1104 

§{  648,  650 297 

8  659  297,  1104 

i  659,  subsec  3 297 

I  946  913 

I  960 297 


1104 
.  249 
.  919 
.  913 
.1116 


963a  ...., 

963 

1022 

1058 

1238 

f  1307,  1312,  1327.  1330  246 

i  1350a,  136a 1 

1908  238 

2043  283 

2046 287 

2061  1078 

PENAL  CODE. 

22  1148 

115  276 

190  271 

261  1069 

270 611 

If  484,  487,  402 1071 

II  858,  860 271 

1012  1069 

1191  47 

|{  1237, 1239, 1247 611 

POLITICAL  CODE. 
3  UvT  •••••••••••«•■•••  Xvov 

LAWS. 

1889,  pp.  166-168,  H  8.  9,  

12  290 

1901,  p,827 1116 

1906  (Ex.  Sess.)  p.  78. . . .  919 
1911,  p.  713,  (  1,  subsec 

4  ...... .!.'.7. 1067 

1911,  p.  720,  <  15 1067 

1911  (&.  Sees.)  p.  18 1119 

1911  (Ex.  Sess.)  p.  18,  {  2, 

subsec.  1  1153 

1911  (Ex.  Sess.)  p.  66,  { 

67  .Ill* 

OOIARASO. 

CONSTITUTION. 

Art  16,S8 903 

Art  20,  {{4,6 66 

MILLS'  ANNOTATED 
STATUTES. 

Volume  2. 
{  3904 76 

MILLS'  ANNOTATED 
STATUTES  1912. 

{  7221 61 

REVISED  STATUTES   1908. 

li  3265-3268,  3273,  3274. .  903 
I  6639   899 

CITY  CHARTERS. 
Denver,  (179 65 


Digitized  by  LjOOQIC 


IDAHO. 

CONSTITUTION. 

Art.  6,  S  20 159 

Art.  7.  J  12 174 

Art  18,  S6 174 

REVISED  CODES. 

1953  889 

2035  526 

2124 171 

2787  159 

3005 182 

3170 372 

3830  :  159 

I  4225,  4226 372 

4329,  aabsecs.  5,  6 159 

5911 182 

7902 371 

LAWS. 

1911,  ch.  124,  U  65,  66. . .  182 

1911,  ch.  159,  f  141 889 

1912  (Ex.  Sess.)  cb.  6 159 

1912  (Ex.  Sesa.)  cb.  6,  { 

II ..;  159 

1918,  cb.  67 174 

1913,  cb.  115,  §  18 889 


KANSAS. 

CODE  OF  CIVIL  PRO- 
CEDURE. 

17,  subsec.  3 958 

17,  subsec  4 943 

18   958 

140 930 

307 9.t)0 

419  953 

«  613,  615 031 

GENERAL  STATUTES  1909. 

1304   075 

1644  928 

3674  799 

i  4303 1190 

i   4676  et  seq M3 

i§  4679,4683 943 

:    4703  973 

6224 963 

I  5305,  6308,  5312 926 

5372,  subsec.  5 928 

5610  943,  958 

5611   958 

5733 930 

5901 990 

6014   953 

i  6208,  6210 931 

9811   936 

LAWS. 

1889,  cb.  257 956 

1893,  cb.  104 951 

1903,  cb.  356 943 

1909,  cb.  116 975 

1909,  cb.  248 932 


MOITTAITA. 

CONSTITUTION. 

Art.  11,  §4 854 

Art.  12,  §§  3,  17 386 

Art.  20,  S  1 392 

REVISED  CODES. 

«  2499,  2601 386 

jj  2804,  3010,  3026 392 

K  3833,  3892,  3905 541 

'   4852 49 

6181  .381 

6302  392 

6562 380 
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S  6585  634 

§  6593 49,  634 

U  7124,  7128 539 

il  7432,  7436,  7444,  7447, 

7450  381 

S  7856 378 

§  7917 49 

LAWS. 
1909,  cb.  147,  S  40 864 

NEVADA. 

CUTTING'S    COMPILED 
LAWS. 

i  3126  620 

REVISED  LAWS. 

3879 522 

4957 514 

5026 520 

5327 400 

5838 824 

iS  6634,  6636 406 

LAWS. 

1861,  cb.  103,  tit.  3,  S  28. .  824 
1908-09,  cb.  177,  J  10....  616 

NEW  MEXICO. 

CONSTITUTION. 

Art  6.  J  3 678 

Art  12,  5  7 845 

COMPILED  LAWS  1897. 

f  2685,  subsec.  86 683 

I  2685  (subsec.  307,  added 

by  Laws  1907,  ch.  107)  376 
H3305,  3317 597 

LAWS. 

1907,  cb.  49 86 

1907,  ch.  67,  i  3 .'578 

1907,  ch.  57,  I  38 585 

1907,  ch.  61,  I  3 597 

1907,  ch.  107  375 

1909,  cb.  32,  I  1 587 

1912,  ch.  58,  |4 845 

1913,  p.  174 845 

1913,  ch.  84 589 

1918,  ch.  84,  S  34 580 


OKI.AHOKA. 

CONSTITUTION. 

Art  2,  fS  6,  6 365 

Art  10,  I  20 683 

Art  18,  fl  3a,  3b 359 

Art  23,  si  6,  7 1166 

STATUTES  1898. 
{  4813  724 

COMPILED  LAWS 
1909. 

271  736 

1389  714 

|S  2214,  2215 672 

fi  3043-3077 114 

I  4094  690 

Is  4626,  4627 696 

5589 101 

6172 711 

REVISED  LAWS  1910. 

J  986  8S2 

fS  1338,  1341 352 

'  1435 714 

1820     358 


i  2673  736 

I  3806,  3807 1179 

I  3983,  3984 678 

4721  113 

4746 668 

4806,  4807 Ill 

4962 711 

S  5026,  6027 661 

5061  105 

5070 103 

5114 709 

5238 113 

5267 700 

5267,  rabeec.  4 700 

5281 678,  724 

5294  1 1 77 

S  5399,"  6414,  5467!  !r.'.!  349 

5785 113 

5876  SG5 

IS  5992,  6997. 302 

6003  364 

6006 121 

LAWS. 

1907-08,  ch.  27,  art  1,  | 
6  ! *  358 

1909,  cb.  88,  SS  14.  16. . . .  683 

1910,  ch.  19 1174 

1910,  ch.  64,  §S  8,  4 683 

1918,  ch.  24  1183 


OREGON. 


Art.  1,  I  20 
Art  2,  i  10 


CONSTITUTION. 

.  204 
864 

Art  3,81 •  864 

Art.  4,  S  30 864 

Art  7,  I  2 864 

Art  7,  S3 200,  755 

Art  7,  8  17 864 

IXMID'S  OREGON  LAWS. 

41  743 

02  751 

171  761 

183  755 

241,  subsec.  3 784 

483  ; 191 

531  774 

§  538,  539 751 

549  750 

530  750,  763 

i   614,  616,  618-620 217 

937,  subsec.  1 212 

937,  subsec.  4 222 

937,  subsec.  9 771 

8  2606-2072 864 

3662,  3663,  3675 212 

4052,  subsec.  IS 217 

4120  217 

4666  761 

I  5272,  5283,  5294,  6298, 

5303,  5304 766 

5575,  5762,  5763,  6765  226 
6326.  Repealed  by  Laws 

1913,  p.  105  222 

CSG6  222 

8  6727,  6728 191 

7347  187 

.  7349,  Bubsec.  4 ]87 

7544   774 

CITY  CHARTERS. 

Sheridan,  8  6.  Laws  1880, 
p.  146 222 

Sheridan,  8  67.  Laws 
1891,  p.  373.  Amended 
by  Sp.  Laws  1901,  p.  209  222 

Sheridan,  S  133.  Laws 
1891,  p.  386  222 

Sheridan,  |  133.  Laws 
1891,  p.  386.  Amended 
by  Laws  1895,  p.  247 .. .  222 
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SPECIAL  liAWS. 
1901,  p.  209 222 

LAWS. 

1880,  p.  146,1  5 222 

1891,  p.  373,  I  57.  Amend- 
ed by  Sp.  Laws  1901,  p. 

209 222 

1891,  p.  388,  t  133 222 

1891,  p.  386, 1 133.    Amend- 
ed by  Laws  Ibiio,  p.  247  222 

1895,  p.   247    222 

1911,  pp.  7,  16  755 

1911,  p.  16,  S  1 756,  777 

1911,  p.  17,  $5 777 

1911,  p.  428 217 

1913,  p.  90 204 

1913,  p.  91,  t  6 204 

1913,  p.  105 222 

1913,  p.  668 864 

1913,  p.  670,  fS  6,  7 864 

1913,  pp.  768,  769,  U  3,  4  771 


UTAH. 

CONSTITUTION. 


Art5,Sl  .. 
Art  8,  {  19. 


632 
653 


COMPILED   LAWS   1907. 

20  396 

{  60-62  837 

1288x29  635 

2488  632 

i  2489,  2902 653 

2961  396 

2967  653 

f  3161,  3163 837 

3197.  Amended  by  Laws 

1911,  ch.  94 837 

I  mS 632 


LAWS. 

1911,  ch.  94  837 

1911,  ch.  105,  8  1 820 

WASHINGTON. 

CONSTITUTION. 


Art  1,  S  3 

Art  1,  J  16 

Art.  11,  a  10,  11. 

Art  12,  i  19 

Art  17,  i  1 


.13: 


.1057 
;,  irj4 
.  496 
.  311 

.  811 


REMINGTON   &    BALLING- 
ER'S  CODR 

I  157  309 

i  169 130,  309 

I  209  304 

i   228  1012 

!233  SOI 
324  310 
378  103:5 

i   303  •So2 

!649  126 
603  1046 
989  325 
1129 342,  511 

IS  1139,  1141,  1147 511 

1320  312 

1465  1031 

1720 137,  476 

17;{6  lOliS 

2583  1008 

2601,  snbsec.  3 448 

2805,  subeec.  4 lO.'iO 

2608 1030 

3415 492 

3600  4S3 

3662  .•!34 

6251  90S 

§  7119,  7122-7124 i;^0 

7507,  subsec.  36 406 

7618  496 


S  7782 435 

I  8766  1046 

SiS  9125,  9223,  9235 466 

§§  9300,  9302,  9304 311 

CITY  charters: 

Bellingbam,  U  299,  327.  ..1016 
Spokane,  H  9'<-99 496 

LAWS. 

1890,  p.  301 433 

1893,  ch.  84,  J  47 820 

1897,  ch.  71,  S  96...- 801 

1897,  ch.  71,  {  96.  Amend- 
ed by  Lows  1901,  ch.  178  801 

1897,  ch.  71,  {  97 801 

1901,  ch.  178 801 

1907,  ch.  153,  J  48 820 

1909,  ch.  80,  {  1 820 

1909,  ch.  134,  J  62 469 

1911,  ch.  11 811 

1911,  ch.  11,  J8  7a,  7d,  14  811 

1011,  ch.  25,  «  1,  3 1039 

1911,  ch.  77 342 

1911,  ch.  98,  J  13 808 

1911,  ch.  98,  S  21 1016 

1911,  ch.  117 132 

1911,  ch.  117,  f  13 1057 

1911,  ch.  117,  I  57 M2 

1911,  ch.  117,  I  62 1057 

1911,  ch.  117,  fj  S3,  86. ..  132 

1913,  ch.  116,  I  2 332 

1913,  ch.  133,  I  1 994 

1013,  ch.  146 1040 


U 


WYOmNG. 

COMPILED   STATUTE5S 
1910. 

4630  878 

5147,  5148 574 


STIPULATIONS. 

See  Appeal  and  E^ror,  |  766. 

STOCK. 

See  Corporations,  {{  99-120. 

STOCKHOLDERS. 

See  Corporations,  {{  182-269. 

STREET  RAILROADS.  . 

See  Eyidence,  {  492;   Negligence,  |  136;   Rail- 
roads. 

n.  BEGUI.ATZON   AND   OPERATION. 

1 81  (Or.)  The  rights  of  a  railroad  along  the 
street  and  of  travelers  must  each  be  exercised 
with  due  regard  to  the  other,  in  a  reasonable 
and  careful  manner,  depending  on  the  circum- 
stances.—Oberstock  V.  United  Rys.  Ca,  137  P. 
195. 

1 85  (Idaho)  While  the  rights  of  a  street  car 
company  and  the  owner  of  an  automobile  are 
equal  in  the  public  streets,  such  rights  are  meas- 
ured by  the  manner  in  which  they  are  to  be 
exercised  by  each. — Holmes  v.  Sandpoint  &  I. 
R.  Co.,  137  P.  532. 

1 93  (Or.)  Where  a  motorman  has  a  clear 
view  of  a  traveler  on  the  track  and  fails  to  give 
warning,  he  is  negligent,  though  the  place  is 
not  at  a  street  crossing. — Oberstock  v.  United 
Rys.  Co.,  137  P.  195. 

f  95  (CaLApp.)  A  motorman  who  carelessly 
failed  to  observe  the  perilous  position  of  a  child 
in  time  to  prevent  injury  was  guilty  of  "gross 
negligence."— Waterman  T.  Visalia  Electric  R. 
Co.,  137  P.  109& 


f  99  (Idaho)  Before  backing  an  automobile 
out  of  a  garage  and  upon  a  street  car  line, 
it  was  the  driver's  duty  to  look  and  listen  for 
an  approaching  street  car. — Holmes  y.  Sand- 
point  &  I.  R.  Co.,  137  P.  532. 

That  the  driver  of  an  automobile  injnred  by 
being~8truck  by  a  street  car  after  it  had  backed 
out  of  a  garage  was  required,  by  the  narrow 
opening  in  the  building,  to  give  his  entire  at- 
tention to  the  automobile,  did  not  excuse  his 
failure  to  look  and  listen  for  the  approaching 
car.— Id. 

{114  (Cal.App.)  In  an  action  for  death  of  an 
infant  son  killed  by  an  electric  car  alleged  to 
have  been  negligently  managed  by  defendant's 
servant  and  not  equipped  with  proper  brakes, 
evidence  held  to  support  a  verdict  for  plaintiff. — 
Waterman  v.  Visalia  Electric  R.  Co.,  137  P. 
1096. 

Evidence  held  not  to  show  that  the  brakes  on 
defendant's  car  were  inadequate,  or  that  defend- 
ant was  negligent  in  respect  to  the  condition 
thereof. — Id. 

{117  (Or.)  Eyidence  held  to  present  a  ques- 
tion for  tbe  jury  as  to  the  condition  of  the  street 
where  an  accident  to  a  traveler  occurred,  other 
than  at  a  street  crossing.— Oberstock  y.  tJnited 
Rys.  Co.,  137  P.  195. 

Evidence  held  to  present  a  question  for  the 
jury  whether  plaintiff  was  riding  between  the 
railroad  tracks  and  trying  to  escape  or  his  horse 
backed  upon  the  track  just  before  being  struck. 
—Id. 

{118  (Idaho)  In  an  action  for  damages  to  an 
automobile  from  being  struck  by  a  street  car 
after  it  had  backed  out  of  a  garage  and  opon 
the  track,  held  error  to  refuse  to  instruct  npon 
concurrent  negligence.- Holmes  v.  Sandpoint  & 
L  R.  Co.,  137  P.  532. 
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S  118  (Or.)  An  instraction  that,  if  the  track 
where  the  accident  occurred  is  on  the  public 
highway  or  street  in  the  town  of  Ii.,  plaintiff 
could  pass  over  it,  and  was  not  confined  to  a 
crossing,  held  proper. — Oberstock  t.  United  Rys. 
Co,  13T  P.  195. 

STREETS. 

See  Municipal  Corporations,  f{  648-705,  762- 
809. 

SUBCONTRACTORS. 

See  Mechanics'  liens,  {|  94-103. 

SUBJACENT  SUPPORT. 

See  Mines  and  Minerals,  {  55. 

SUBMISSION  OF  CONTROVERSY. 

i  \7  (Wash.)  Under  Rem.  &  Bal.  Code,  §  378, 
a  controversy  sDbmitted  upon  an  agreed  case 
must  be  determined  on  the  facts  agreed  upon, 
and  hence  the  court  erred  in  receiving  other  evi- 
dence.—Leonardo  V.  Bunnell,  137  P.  1033. 

{  18  (Wash.)  Where  a  judgment  was  entered 
on  an  agreed  case  submitting  a  controversy 
without  action,  without  granting  a  hearing,  the 
court  properly  set  the  judgment  aside  and  grant- 
ed a  hearing.— Leonardo  v.  Bunnell,  137  P.  1033. 

SUBROGATION. 

See  Mortgages,  f  438. 

SUMMARY  PROCEEDINGS. 

See  Taxation.  U  687-59& 

SUMMONS. 

See  Process. 

SUPERVISORS. 

See  Highways,  H  96,  97,  198,  214. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  H  236-259. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE. 

See  Continaaiice,  |  29. 

SURVEYS. 

See  Public  Lands,  |  36. 

SURVIVORSHIP. 

See  WiUs.  fS  645,  547. 

TAXATION. 

See  Constitutional  Law,!  229;  Drains,  ||  76, 
91;  Escrows,  |  13:  Municipal  Corporations, 
$g  406-514,  668;    Navigable  Waters,  {  8%. 

I.  NATURE  AHD  EXTENT  OF  POWEB 
IN  OENERAI.. 

124  (Okl.)  WiUiams'  Const,  art.  10,  {  20, 
precluding  the  state  from  imposing  taxes  for 
monicipaT  purposes,  does  not  render  invalid 
General  Revenue  Law  1909  (Laws  1909,  c. 
38),  ii  14,  15,  or  "County  Excise  Board  Act" 
1910  (I^wB  1910,  c.  64)  S§  3,  4,  in  bo  far  as 
such  acts  relate  to  counties,  cities,  and  town- 
ships.—Thurston  T.  CaldweU,  137  P.  e^ 

1 25  (Idaho)  Since  the  scheme  for  y,  '.AmiD.- 
isteation  of  the  revenue  laws  is  prar^"  "  j  by 
the  Constitution,  particularly  Const-  ^ti*'^8    & 

7,  1  12,  the  Legialat"  ^rt-^Aot 


'  substitute  another  and  different  scheme  there- 
for.— Blomquist  v.  Board  of  Com'rs  of  Bannock 
County,  137  P.  174. 

H.  OONSTITUTIONAI.  REQUIRE. 
MENTS  AND  RESTRICTIONS. 

t37  (Mont)  If  the  construction  of  a  term  in 
a  provision  of  the  Constitution  relating  to  rev- 
enue and  taxation  be  doubtful,  the  doubt  should 
be  resolved  in  favor  of  the  definition  under 
which  the  public  revenues  will  be  raised,  rather 
than  one  which  will  defeat  the  purpose  of  the 
constitutional  provision. — ^Northern  Pac.  By.  Co. 
V.  Mjelde,  137  P.  386. 

m.  LIABII.ITY  OF  PERSONS  AND 
PROPERTT. 

(A)   PrlTBte  Persons  and  Property  In  Qen- 
eral. 

S  62  (Mont)  Several  estates  in  the  same  land 
may  be  owned  by  different  persons  for  the  pur- 
pose of  taxation,  as  one  may  own  the  surface, 
another  the  growing  timber,  and  yet  another  the 
mineral  rights.— Northern  Pac.  Ry.  Co.  v. 
Mjelde,  137  P.  386. 

(D)  Bzemptlona. 

{ 233  (Mont.)  A  reservation  by  a  railroad 
company  of  "all  mineral  •  •  •  Including 
coal  and  iron"  held  not  exempt  as  a  "mine"  un- 
der Const,  art.  12,  )  3.  providing  that  "all 
mines  and  mining  claims  after  purchase  from 
the  United  States  shall  be  taxed  at  the  price 
paid  it,  or  exempt  under  Rev.  Codes,  |  2499, 
but  to  be  taxable  as  an  interest  in  real^  under 
section  2501,  and  Const  art  12,  J  17.— Northern 
Pac.  Ry.  Co.  v.  Mjelde,  137  P.  386. 

g2SI  (Mont.)  The  burden  is  upon  one  claim- 
ing an  exemption  from  taxation  to  show  that  his 
property  comes  within  the  exempted  class.^ 
Northern  Pac.  Ry.  Co.  v.  Mjelde.  137  P.  386. 

nr.  PLACE  OF  TAXATION. 

{261  (W^sh.)  Under  Rem.  &  Bal.  Code,  § 
9125,  sheep  should  be  assessed  in  the  county 
in  which  the  land  upon  which  they  were  main- 
tained was  located,  even  though  it  was  not  the 
residence  of  the  owner. — Porter  t.  Xakima 
County,  137  P.  466. 

i  276  (Idaho)  Where  the  situs  of  property  for 
taxation  is  not  wholly  within  a  county,  such 
as  railroads,  telegraph  lines,  etc.,  it  may,  under 
Const,  art.  7,  i  12,  be  assessed  as  a  whole  by 
the  State  Board  of  Equalization. — Blomquist 
V.  Board  of  Com'rs  of  Bannock  County,-  137  P. 
174. 


6,  and  article 

For  cases  In  Dec.  Dig.  ft  Am.  Dig,  tr^\^6 

V 


V.  I.EVT  AND  ASSESSMENT. 

(B)  Aasesaon  and  Proceedinsa  <or  Aa- 
•esament. 

§317  (Idaho)  Under  Const  art  18,  {  6,  pro- 
viding that  property  located  wholly  within  a 
county  shall  be  assessed  by  the  county  assessor, 
and  article  7,  g  12,  providing  that  such  assess- 
ment may  be  equalized  by  the  county  board, 
property  cannot  be  assessed  by  the  Legislature 
or  any  appointive  board.— Blomquist  v.  Board 
of  Com'rs  of  Bannock  County,  137  P.  174. 

1 319  (Idaho)  The  words  "assessor"  and 
"county  board  of  equalization,"  as  used  in  the 
state  Constitution,  carry  with  them  the  powers 
usually  conferred  on  officers  or  boards  of  simi- 
lar names.— Blomquist  v.  Board  of  Com'rs  of 
Bannock  County,  137  P.  174. 

(D)   Mode   of   Aaaeaamemt    of   Corporate 
Stock,  Property,   or    Recetpta. 

§  390  (Wash.)  The  valuation  of  a  strip  of 
railroad  land  100  feet  by  21  miles,  along  the 
shore,  from  7  to  13  times  as  much  as  that  of 
other  property,  held  grossly  excessive;  the  rail- 
road company  having  no  monopoly  of  the  shore 
lands  under  the  Defile  Art,  and  in  view  of  other 
assessments  on  similar  property  and  previous 
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assesamenta   of    the   same    ProPe'tX-";;^''/™'?*" 
Pac.  Ry.  Co,  v.  Pierce  County,  137  P.  433. 


of  AMeaamenta. 


(P)  BqnaliBa 

{  446'/2  (Idaho)  Sess.  Laws  1013,  c.  57,  creat- 
ing the  tax  commission,  does  not  deprive  any 
constitntional  officers  or  boards  of  duties  im- 
posed by  the  Constitution,  or  authorize  the  tax 
commission  to  usurp  the  duties  of  assessors  or 
county  boards  of  equalization.— Blomquist  v. 
Board  of  Com'rs  of  Bannock  County,  137  P. 
174 

Sess.  Laws  1913,  c.  57,  held  not  violative  of 
the  constitutional  provisions  in  regard  to  the  as- 
sessment, acquisition,  collection,  and  distribu- 
tion of  taxes. — Id. 

§  449  (Idaho)  The  words  "assessor"  and 
"county  board  of  equalization,"  as  used  in  the 
state  Constitution,  carry  with  them  the  pow- 
ers usually  conferred  on  officers  or  boards  of 
similar  names. — Blomquist  v.  Board  of  Com  rs 
of  Bannock  County,  137  P.  174.      _      , 

Where  the  county  board  of  equalization  in  good 
faith  equalizes  the  value  of  property  for  as- 
sessment, the  tax  commission  cannot  set  aside 
such  action  and  substitute  its  own  judgment 
therefor.— Id. 

1450  (Idaho)  The  tax  commission  cannot 
compel  the  county  board  of  equalization  to 
adopt  its  views  or  judgment  in  equalizing  the 
value  of  certain  property  for  taxation.— Blom- 
quist V.  Board  of  Com'rs  of  Bannock  County, 
137  P.  174.  ^     ,  ,  , 

There  is  no  statute  authorizing  an  appeal 
from  the  decision  of  the  board  of  equalization. 
—Id. 

(G)   Review,  Correction,  or  flettlns  AMlAe 
of  Aaaesamemt, 

$  468  (Ariz.)  While  the  action  of  the  county 
lK>ard  or  equalization  is  necessarily  informal, 
it  cannot  reduce  a  valuation  in  the  absence  of 
any  evidence  that  it  was  erroneous. — Arizona 
Copper  Co.  v.  State,  137  P.  417. 

§490  (Ariz.)  The  order  of  the  county  board 
ot  equalization,  approving  the  valuation  of  a 
taxpayer's  property  as  made  by  the  assessor, 
cannot  be  collaterally  attacked  in  an  action  un- 
der Laws  1903,  No.  92.— Arizona  Copper  Co.  ▼. 
State,  137  P.  417. 

S493  (Ariz.)  A  taxpayer  may  appeal  under 
Civ.  Code  1001,  par.  3875,  from  an  action  of  the 
county  board  of  equalization  merely  approv- 
ing the  assessor's  valuation.— Arizona  Copper 
Co.  V.  State,  137  P.  417. 

J  497  (Idaho)  Where  the  county  board  of 
equalization  in  good  faith  equalizes  the  value 
of  property  for  assessment,  the  tax  commis- 
sion cannot,  by  mandamus,  compel  a  county 
board  to  substitute  for  itsjudj?ment  the  judg- 
ment of  the  commission. — Blomquist  v.  Board 
of  Com'rs  of  Bannock  County,  137  P.  174. 

VI.   I.IEN  AND  PRIORITY. 

1507  CW^ash.)  Under  Rem.  &  Hal.  Code,  S§ 
9223,  9235,  taxes  for  personal  property  are  a 
lien  upon  all  of  the  property  of  the  person 
against  whom  they  are  assessed.- Porter  v. 
Yakima  County,  137  P.  466. 

Vm.  OOI.I.EOTION     AMD     ENFORCE- 
MENT AGAINST  PERSONS  OB 
PERSONAL  PROPERTY. 

(B)  Snmmarr  Remedlea  and  Aetloaa. 

1 587  (Ariz.)  Where  a  taxpayer  fails  to  apply 

for  a  reduction  of  the  assessment  to  the  county 
board  of  equalization  at  its  July  meeting,  as 
required  by  Civ.  Code  1901,  pars.  3867,  3868,  he 
cannot  set  up  that  the  assessment  was  unjust, 
as  a  defense  in  an  action  to  collect  the  taxes 
thus  assessed.— Arizona  Copper  Co.  v.  State, 
137  P.  417. 

Where,  by  such  failure,  he  loses  his  right  to 
appeal  from  an  order  of  the  board,  he  cannot  be 

nrd  to  complain  that  the  remedy  of  appeal 


provided  by  CSv.  Code  1901,  par,  S875,  U  inad- 
equate.— ^Id. 

i  592  (Ariz.)  In  an  action  for  taxes  due  the 
state,  an  allegation  of  the  answer  merely  that 
the  county  board  of  equalization,  actuated  by 
personal  hostility,  and  acting  with  the  unlaw- 
ful and  malicious  purpose  of  injuring  defend- 
ant, refused  to  reduce  the  valuation  of  his  prop- 
erty held  not  a  sufficient  allegation  of  fraud  as 
against  the  board.— Arizona  Copper  Co.  v.  State, 
137  P.  417. 

Where  the  complaint.  In  an  action  for  taxes, 
complies  with  requirements  of  Laws  1903,  No. 
92,  I  87,  a  mere  general  denial  is  insufficient 
to  overcome  its  probative  force  and  prevent  the 
rendition  of  a  judgment  on  the  pleadings. — Id. 

{598  (Ariz.)  Under  Civ.  Code  1901.  pars. 
1557,  1558,  and  Laws  of  1903,  Act  92,  {  86,  held, 
not  error  to  tax  attorney  fe68  in  the  amount  of 
25  per  cent  of  a  judgment  for  taxes,  though  the 
attorney's  contract  was  not  introduced  in  evi- 
dence where  defendant  did  not  move  to  retax 
the  costs.— Arizona  Copper  Co.  v.  State,  137  P. 
417. 

(C)   Remedlea  (or  "Wrtmtttul  Enforeement. 

I  6 1 0  (Okl.)  Before  a  property  owner  can  en- 
join a  tax  sale  of  his  realty,  he  must  offer  to 
pay  such  amount  of  taxes  as  the  facts  show 
to  be  chargeable  against  him  under  a  proper 
assessment.— Thurston  v.  Caldwell,  137  P.  683. 

IX.  8AI.E  OF  ULND  FOR  NONPAY- 

MENT OF  TAX. 

{615  (N.M.)  Laws  1913,  c.  84,  S  34,  direct- 
ing the  collector  to  oSer  for  sale  each  parcel 
of  property  on  which  the  taxes  are  delinquent, 
authorizes  the  sale  of  property  for  taxes  de- 
linquent prior  to  1913.— Crane  v.  Cox,  137  P. 
589. 

Laws  1913,  c.  84,  as  construed  to  authorize 
sale  for  taxes  delinquent  before  the  act  became 
effective,  does  not  operate  retrospectively  as 
to  such  taxes. — Id. 

S  652  (N.M.)  A  preliminary  injunction  will 
not  be  granted  to  restrain  a  sale  for  taxes,  an- 
less  the  taxpayer  first  pays  as  much  of  the 
tax  as  he  admits  is  jnst.— Crane  t.  Ox,  137 
P.  589. 

X.  REDEMPTION  FROM  TAX  SAUB. 

i  696  (Wash.)  Act  March  20,  1901,  amending 
Revenue  Law  1897,  $  98,  by  changing  the  form 
of  summons  in  tax  foreclosure  proceedings 
where  service  is  had  by  publication,  held  not  ap- 
plicable to  proceedings  in  which  the  publica- 
tion of  the  summons  was  complete  prior  to  the 
taking  effect  of  the  amendment. — Noland  t.  Ar- 
nold, 137  P.  801. 

S708  (Wash.)  Under  Revenue  Law  1897,  I 
96,  prior  to  its  amendment  by  Act  March  20, 
1901,  a  published  summons  in  tax  foreclosure 
proceedings  was  required  to  contain  informa- 
tion that  would  enable  the  defendant  to  ac- 
curately determine  the  limit  of  time  within 
which  he  must  appear  and  defend.— Noland  t. 
Arnold,  137  P.  801. 

Statement  in  a  published  summons^  m  tax 
foreclosure  proceedings,  following  the  signature 
of  plaintiff  and  his  attorney,  that  the  first  pub- 
lication was  January  12,  1901,  and  the  last 
February  28,  1901,  held  to  have  the  same  effect 
as  if  contained  in  the  body  of  the  summons  and 
sufficient  to  enable  defendants  to  know  when 
they  were  required  to  appear  and  defend. — ^Id. 

The  contents  of  the  summons  in  tax  fore- 
closure proceedings,  whether  served  personally 
or  by  publication,  held  controlled  by  Revenue 
Law  1897,  §§  96,  97;  the  manner  of  service 
only  being  regulated  by  the  general  law,  to  wit. 
Rem.  &  Bal.  Code,  {  233.— Id. 

XI.  TAX  TITIiES. 

(A)  Title  and  RlKbta  of  PurokaseF  at  T«s 
Sale. 

S742  (Colo.App.)  Where  land  was  sold  to  a 
county  for  taxes,  and  the  certificate  was  not 
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assigned  until  more  than  three  years  thereafter, 
a  tax  deed  based  on  the  certificate  was  void, 
on  its  face.— Parks  v.  Roth,  137  P.  76. 

(B)  Tax  Deed!. 

§788  (Or.)  A  sherifTs  deed  on  sale  of  land 
for  taxes  bid  in  by  the  county  is  not  prima 
facie  evidence  of  regularity  of  the  proceeding. — 
Borthwick  v.  Johnson,  137  P.  784. 

(C)  Actions  to  Confirm  or  Try  Title. 

i  800  (Colo.App.)  In  a  suit  to  quiet  title  as 
against  a  void  tax  deed,  plaintiff  was  not  re- 
quired to  tender  subsequent  taxes,  paid  by  the 
purchaser  as  a  condition  to  the  maintenance  of 
the  suit.— Parks  v.  Both,  137  P.  76. 

S805  (CoIcApp.)  In  a  suit  to  quiet  title  as 
against  a  tax  title,  the  short  statute  of  limita- 
tions (Mills'  Ann.  St  |  8904)  is  not  available 
as  a  plea  in  bar.— Parks  v.  Roth,  137  P.  76. 

In  an  action  against  one  claiming  a  tax  title, 
defendant  having  paid  taxes  for  the  year  1901 
in  1902,  and  thereafter  for  the  years  1903, 
1904,  1905,  1900,  the  payment  in  1902  could 
not  be  counted  to  establish  payment  for  seven 
successive  years,  under  the  seven-year  statute 
of  limitations. — Id. 

§810  (Colo.App.)  In  a  suit  to  quiet  title,  a 
tax  deed  on  which  defendant  relied,  and  which 
was  void  on  its  face,  was  inadmissible. — Muntz- 
ing  V.  Harwood,  137  P.  71. 

§810  (CoIo.App.)  Where,  in  a  suit  to  quiet 
title,  defendants  claimed  under  a  tax  deed,  but 
offered  it  in  evidence  only  as  color  of  title,  and 
not  as  proof  of  the  title  pleaded,  they  failed  to 
establish  title  in  themselves  as  a  defense  to  the 
action.— Parks  v.  Roth,  137  P.  76. 

§810  (Or.)  In  a  suit  to  quiet  title,  one  claim- 
ing title  under  a  sheriff's  deed  of  land  sold  for 
taxes  and  bid  in  by  the  county  is  not  entitled 
to  a  decree,  in  the  absence  of  evidence  of  regu- 
larity of  the  sale.- Borthwick  v.  Johnson,  137 
P.  784. 

Xm.  LEGACY.  INHERITANCE,  AND 
TRANSFER  TAXES. 

§859  (Kan.)  The  Inheritance  Tax  Law  held 
not  violative  of  the  constitutional  requirement 
of  uniformity  and  equality  in  the  rate  of  assess- 
ment and  taxation.— State  v.  Qline,  137  P.  932. 

§  895  (Cal.App.)  Under  Inheritance  Tax  Law, 
§  1,  subd.  4,  and  section  15,  where  a  testator 
died,  devising  his  estate  to  his  widow,  who  was 
subject  to  an  inheritance  tax  which  was  not 
paid  during  her  life,  and  she  in  turn  left  the 
property  to  residuair  legatees,  the  amount  as- 
sessable against  her  mould  be  deducted  from  the 
estate  subject  to  taxation  against  the  residuary 
legatees.— In  re  Williams'  EJstate,  137  P.  1067. 

TAX  COMMISSION. 

See  Taxation,  §§  446%,  449,  450. 

TECHNICAL  ERRORS. 

See  Criminal  Law,  §  1186. 

TELEGRAPHS  AND  TELEPHONES. 

See   Eminent  Domain,  §§  2,  66;    Taxation,   § 
276. 

H.  KEQVZJkTlOfl    AND    OPERATION. 

§28  (Cal.)  Under  Const,  art.  12,  |  22,  and 
Public  Utilities  Act,  Railroad  Commission,  in 
acting  on  petition  for  order  requiring  telephone 
company  to  permit  connection  with  its  lines  by 
another  company,  held  to  act  judicially.— Pa- 
ciiic  Telephone  &  Telegraph  Co.  v.  Eshleman, 
137  P.  1119. 

i  67  (Or.)  Commissions  which  a  traveling 
salesman  would  have  earned  while  he  was  kept 
from  his   territory  through  defendant's  failure 


to  deliver  a  telegram  were  not  too  remote  to 
form  the  basis  for  damages. — Fields  v.  Western 
Union  Telegraph  Co.,  137  P.  200. 

TENANCY  IN  COMMON. 

m.   RIGHTS  AND   LIABIUTIES   OF 
OOTENANTS  AS  TO  THIRD 
PERSONS. 

§  55  (Okl.)  One  tenant  in  common  may  sue 
to  recover  realty  against  a  third  person;  but 
his  recovery  is  limited  to  such  interest  as  he 
proves  title  in  himself  superior  to  that  of  de- 
fendants.—Moppin  V.  Norton,  137  P.  11S2. 

TENDER. 

See  Pleading,  §  376;  Principal  and  Surety,  § 
108;  Sales,  §  82;  Taxation,  §  800;  Vendor 
and  Purchaser,  |§  170,  339. 

TERMINATION. 

See  Landlord  and  Tenant,  §§  101, 112. 

TERRITORIES. 

See  States,  §  9. 

THEATERS  AND  SHOWS. 

See  Evidence,  §  471. 

THEFT. 

See  Larceny. 

TIDE  LANDS. 

See  Navigable  Waters,  §  37. 

TIME. 

See  Appeal  and  Error,  §§  222.  227, 345-356,  425, 
430,  564,  766,  707:  Bills  and  Notes,  §§ 
129,  404 ;  Brokers,  5  49 ;  Contracts,  §  213 ; 
Damages,  §  45 ;  Guaranty,  §  46;  New  Trial, 
i  140. 

§  5  (Or.)  Under  L.  O.  L.  §§  531,  7544,  a  claim 
presented  to  an  assignee  for  creditors  on  Jan- 
uary 12,  1911,  after  notice  first  published  Octo- 
ber 12,  1910,  was  on  time.— In  re  Standard 
Cafeteria  Co.,  137  P.  774. 

TITLE. 

See  Forcible  Entry  and  Detainer;  Mines  and 
Minerals,  J  40 ;  Navigable  Waters,  §  37 :  Par- 
tition, §  109 ;  Quieting  Title;  Sales,  §  472 ; 
Taxation,  §§  742-810:  Vendor  and  Purchas- 
er, §§  119,  133-144,  839;   Wills,  §  698. 

TORTS. 

See  Assault  and  Battery ;  Corporations,  §§_492, 
495;  Electricity:  Explosives,  §  12;  False 
Imprisonment;  Fraud;  Highways,  |§  184- 
214;  Libel  and  Slander;  Master  and  Serv- 
ant, §g  96-319;  Municipal  Corporations,  §§ 
751-857;  Negligence;  Principal  and  Agent, 
§8  147-157 ;  Schools  and  School  Districts,  § 
89 ;   Trover  and  Conversion. 

§  22  (Mont.)  When  two  or  more  parties  act 
each  for  himself  in  producing  a  result  inju- 
rious to  another,  they  cannot  be  held  Jointly 
liable  for  the  acts  of  each  other.— Howell  v. 
Bent,  137  P.  49. 

TOWNS. 

See  Municipal  Corporations ;  Schools  and  School 
Districts. 

TRADE  FIXTURES. 

See  Fixtures,  §  27. 
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TRESPASS. 

See  Action,  {  46;  Animals,  i  92;  Municipal 
Corporations,  §§  847,  1028;  Negligence,  S|  33. 
122,  136;  Pleading,  Sg  18,  19;  RaUroads,  ( 
441. 

TRIAL 

See  Accord  and  Satisfaction,  g  27;  Appeal  and 
Error,  §§  207,  231,  283,  265,  499,  525,  671, 
699,  7'01,  714,  730,  882,  987-1022,  1053, 1064- 
1068,  1071,  1140,  1195;  Assault  and  Battery, 
I  42;  Bills  and  Notes,  §  539;  Brokers,  §  88; 
Burglary,  §S  28,  46;  Carriers,  §§  106,  137, 
318,  320;  Compromise  and  Settlement,  §  24; 
Continuance,  §  29;  Contracts,  §§  176,  323, 
352;  Corporations,  §  521 ;  Criminal  I^aw,  SS 
659-901.  1037.  1088,  1119,  1122,  1130,  1144, 
1153,  1158,  1159,  1171-1174:  Death,  8  KJ4; 
Divorce,  §  147;  Electricity,  S  19:  Embezzle- 
ment, S  47;  Eminent  Domain,  M  205,  221, 
222;  Fraud.  §  64;  Highways,  U  184,  214; 
Homicide,  §§  270-309;  Husband  and  Wife, 
§^  334,  335;  Jury;  Larceny,  §§  71,  75;  Mar- 
riage, §  51 ;  Master  and  Servant,  §§  285- 
297 ;  Mechanics'  Liens,  $  290 ;  Negligence.  { 
136;  New  Trial;  Parent  and  Child,  §  17; 
Physicians  and  Surgeons,  §  18;  Railroads,  S$ 
350,  351,  446;  Rape,  g  59;  Reference;  Ref- 
ormation of  Instruments,  §  40:  Keploviii,  $ 
89:  Sales,  |  364;  Street  Kailroads,  {{  117, 
ilo;  SubmisBion  of  ControverBy,  g  18 ;  Tax- 
ation, gg  800-810;  Venae;  Waters  and  Wa- 
ter Courses,  g  263;   Wills,  §  322. 

L  HOTICE  OF  TBIAX  AMD  PRELIMZ> 
NABT  PBOCEEDIirOS. 

g  5  (Okl.)  Prior  to  the  adoption  of  Rev.  Laws 
1910  on  May  16,  1913,  it  was  error  to  compel 
a  party,  over  objection,  to  proceed  to  trial  earl- 
ier than  ten  days  after  the  issues  were  made  up. 
— TiUe  Guaranty  &  Trust  Co.  v.  TumbuU,  137 
P.  1178. 

IV.  RECEPTION   OF   EVIBENOE. 

(B)  Order    of    Proof,    Rebnttal,    and    R«- 

openinflT  Case. 

g  59  (Okl.)  The  order  in  which  evidence  shall 
be  received  is  ordinarily  within  the  discretion 
of  the  trial  court— Ackerman  v.  0.  C.  ChapeU 
Hardware  Co.,  137  P.  349. 

g  68  (OkL)  Permitting  plaintiff,  in  an  action 
for  death  of  a  railroad  employe,  to  reopen  her 
case  after  both  parties  had  rested  and  introduce 
further  evidence  held  not  an  abuse  of  discre- 
tion.—St.  Louis  &  S.  F.  R.  Co.  v.  Long,  137  P. 
1166. 

g  70  (CaLApp.)  Motion  to  reopen  the  case  for 
additional  evidence  was  properly  denied  where 
it  was  not  supported  by  affidavit  or  other  evi- 
dence excusing  failure  to  produce  the  evidence 
before  the  case  was  submitted. — Pfoh  v.  Por- 
ter, 137  P.  44. 

It  was  not  error  to  deny  a  motion  to  set  aside 
the  submission  of  the  case  for  the  introduction 
of  further  testimony  which,  if  introduced,  would 
not  have  changed   the   result. — Id. 

(C)  Objections,  Motions  to  Strike  Ont,  and 

Bxceptiona. 

g  94  (Kan.)  Where  the  grounds  of  a  motion 
to  strike  testimony  were  not  stated,  and  no  ob- 
jection had  been  made  to  the  admission  of  the 
testimony,  the  motion  was  properly  overruled. — 
Bwing  v.  Wichita  R.  &  Light  Co.,  137  P.  940. 

VI.   TAKING   CASE   OR   QTTESTION 
FROM  JtTRT. 

(A)  <tae«tIonB  of  Lavr  or  of  Faet  In  Qen- 
ernl. 

g  139  (Kan.)  A  demurrer  to  plaintiffs  evi- 
dence should  not  be  sustained  where  such  evi- 
dence does  not  clearly  disprove  or  fail  to  estab- 
lish his  right  of  recovery. — Walsh  v.  Kansas 
Fuel  Co.,  137  P.  941. 

§  139  (Okl.)  Where  there  is  no  evidence  of 
negligence  or  from  which  negligence  might  be 


reasonably  inferred,  a  verdict  should  be  direct- 
ed for  defendant. — St.  Louis  &  S.  F.  R.  Co.  v. 
Smith.  137  P.  357. 

g  139  (Okl.)  Where  all  the  evidence  and  the 
reasonable  inferences  therefrom  in  defendant's 
favor,  taken  as  true,  will  warrant  a  verdict  in 
his  favor,  it  is  error  to  sustain  plaintiffs  de- 
murrer to  such  evidence. — Moppin  v.  Norton, 
137  P.  1182. 

i  139  (Utah)  Where  there  was  evidence  tend- 
ing to  support  a  theory  of  defendant,  it  was 
error  for  the  court  to  refuse  to  submit  the  case 
on  such  theory.— Anderson  y.  Nielson,  137  P. 
162. 

g  141  (Ck>Io.App.)  Where  a  fact  defeating  a 
recovery  by  plaintiff  was  established  by  uncon- 
tradicted evidence,  it  was  error  to  submit  the 
issue  to  the  jury.— Oermania  Life  Ins.  Go.  of 
New  York  City  v.  Klein,  137  P.  7a 

g  143  (Okl.)  A  demurrer  to  the  evidence,  or 
a  motion  to  direct  a  verdict,  should  not  be  sus- 
tained where  there  is  any  substantial  conflict 
in  the  evidence.— Collier  t.  Gannon,  137  P. 
U7». 

(C)  Dismissal  or  Nonsnlt. 

g  165  (Or.)  Testimony  admitted  without  ob- 
jection held  proper  to  be  considered  in  passing 
on  motion  for  nonsuit. — Wasiljeff  ▼.  Hawley 
Pulp  &  Paper  Co.,  137  P.  755. 

(D)  Direction  of  Verdlet. 

g  178  (Or.)  Testimony  admitted  without  ob- 
jection held  proper  to  be  considered  in  passing 
on  motion  for  instructed  verdict. — Wasiljeff  v. 
Hawley  Pulp  &  Paper  Oa,  137  P.  766. 

Vn.  INSTRUCTIONS  TO  JURT. 

(A)   Fro-rlnee  of  Conrt  and  Jar:r  *>   Clen- 
eral. 

g  191  (Cal.)  An  instruction  in  part  as  to  the 
facts  on  matters  within  the  exclusive  province 
of  the  jury  is  properly  refused.— Tonsley  v. 
Pacific  Electric  Ry.  Co.,  137  P.  31. 

g  191  (Wash.)  In  a  personal  injury  action  by 
a  servant  where  the  jury  were  charged  that 
they  could  allow  plaintiff  compensation  only  for 
the  injuries  shown  by  the  evidence,  a  charge 
that  for  any  permanent  disfigurements  and  in- 
juries the  compensation  could  not  exceed  a  sum 
specified,  was  npt  erroneous  in  assuming  that 
the  plaintiff  was  permanentiy  disabled  and 
crippled.— Johansen  v.  Pioneer  Mining  Co.,  137 
P.  1019. 

g  194  (Wash.)  In  a  personal  injury  action  by 
a  servant,  a  charge  hild  not  on  the  weight  of 
the  evidence. — Johansen  t.  Pioneer  Mining  Co., 
137  P.  1019. 

(C)   Form,    Reqnisltest  and   Snlllcleney. 

f  242  (Wash.)  Instructions  held  confusing  and 
misleading.- Revilla  Fish  Products  Co.  v.  Amer- 
ican-Hawaiian S.  S.  (3o.,  137  P.  337. 

g  242  (Wash.)  Instructions  should,  be  brief 
and  to  the  point;  and,  when  they  are  sudi 
that  they  would  tend  to  mislead  the  jury,  they 
are  properly  refused.— Johansen  v.  Pioneer  Min- 
ing Co.,  137  P.  1019. 

§  244  (Wash.)  In  a  personal  injury  action, 
an  instruction  restricting  the  award  of  damages 
for  permanent  disfigurements  and  injuries  to 
the  sum  named  in  the  bill  of  particulars  is  not 
erroneous  in  specifically  calling  the  attention 
of  the  jury  to  the  bill  of  particulars. — Johan- 
sen V.  Pioneer  Mining  Co.,  137  P.  1019. 

(D)  ApplleablUtr    to    Pleadings    and    Bt1> 
dence. 

§251  (Cal.App.)  An  instruction  that  defend- 
ant, who  drove  the  machine  which  injured 
plaintiff,  was  entitled  to  assume  that  plaintiff 
was  in  full  possession  of  her  faculties  was  prop- 
erly refused,  where  there  was  no  claim  that 
plaintiff  was  not  in  possession  of  such  facul- 
ties, or  that,  by  reason  of  the  want  thereof, 
any  greater  duty  devolved  on  defendant. — Med- 
Un  T.  Spazier,  137  P.  1078. 
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{ 252  (CaLApp.}  Under    Code    Civ.    Proe.    f  i 
2001,  providing  that  on  all  proper  occasions  the 
jury  are  to  be  instructed  by  'the  court  that  a  ' 
witness  false  in  part  of  his  testimony  is  to  be  , 
distrusted  in  others,  such  an  instruction  is  ap- , 
plicable  where  the  witnesses  of  plaintiff  and  de- 
fendant   absolutely    contradict   one    another.— 
Medlin  t.  Spazier,  137  P.  107& 

1252  (Okl.)  Evidence  held  not  to  warrant 
submission  to  the  jury  as  an  element  of  damage 
plaintitTs  subsequent  miscarriage.— St.  Louis  & 
S.  F.  K.  Co.  T.  Criner,  137  P.  705. 

1 252  (Okl.)  Where  uncontradicted  evidence 
showed  that  safety  would  result  from  blocking 
dangerous  open  spaces  between  rails,  and  that 
such  blocking  system  was  used  on  certain  other 
roads  without  introducing  any  new  danger,  it 
is  not  error  to  refuse  to  instruct  that  defend- 
ant's failure  to  so  block  would  not  render  it 
negligent.— St  Ix>ui8  &  S.  F.  R.  Co.  v.  Long, 
1S7  P.  1156. 

i  253  (Cal.App.)  In  an  action  for  death  of  a 
child,  instruction  allowing  plaintiff  to  recover 
where,  by  reason  of  defective  brakes  of  a  car, 
the  injnry  could  not  have  been  avoided  held  er- 
roneous as  eliminating  the  doctrine  of  contrib- 
utory negligence.— Waterman  v.  Visalia  Elec- 
tric R.  Co.,  137  P.  1096. 

1 253  (Kan.)  Where,  in  an  action  for  the 
death  of  a  pedestrian,  defendant  offered  evi- 
dence tending  to  show  contributory  negligence 
and  suicide,  it  was  error  to  refuse  an  Instruc- 
tion on  contributory  negligence. — Jones  v.  Jop- 
lin  &  P.  By.  Co.,  137  P.  796. 

(B)  R««ae«ta  or  Prarenk 

8255  (Utah)  If  defendant  desired  to  present 
the  question  as  to  the  admissibility  of  evidence 
of  subsequent  repairs  to  a  canal,  preventing  seep- 
age of  the  water,  which  caused  the  Sijary, 
to  prove  prior  negligence,  he  should  have  re- 
quested a  charge  confining  and  limiting  the 
evidence  to  the  purposes  for  which  it  was  ad- 
missible.— Jensen  v.  Davis  and  Weber  Coun- 
ties Canal  Co.,  137  P.  635. 

S  260  (Cal.App.)  The  refusal  of  requests  is 
proper  when  they  are  covered  by  the  instruc- 
tions given.— Medlin   v.    Spazier,   137   P.    1078. 

8260  (Kan.)  Where,  in  a  broker's  action  for 
commission,  the  court  instructed  that  to  be  en- 
titled to  commission  plaintiff  must  have  been 
the  "procuring"  cause  of  a  sale,  it  was  not  er- 
ror to  refuse  to  instruct  that  he  must  have 
been  the  "efficient"  and  "proximate"  cause. — 
MeCllntick  v._  Pyle,  137  P.  788. 

§  260  (Kan.)  Refusal  of  certain  requested  in- 
structions was  not  error  where  the  court  gave 
other  instructions  embodying  substantially  the 
same  principles  of  law. — Rogers  v.  Kansas  Co- 
operative Refining  Co.,  137  P.  991. 

f  260  (Okl.)  Where  the  court  correctly  de- 
fines ordinary  care  and  contributory  negligence, 
it  is  not  error  to  refuse  a  differently  worded  in- 
struction presenting  the  same  matter.— St. 
Louis  &  S.  F.  R.  Co.  v.  Long,  137  P.  1156. 

8  260  (Or.)  Where  the  charge,  in  the  Judge's 
own  language,  properly  covers  all  points  at 
issue,  he  may  refuse  requests  that  state  the  law 
correctly.— Aistoria  Southern  Ry.  Co.  v.  Pacific 
Surety  Co.,  137  P.  857. 

8  260  (Utah)  Where  requests  to  charge  were 
covered  oy  the  instructions  given,  their  refusal 
is  not  error. — Lindsay  Land  &  Livestock  Co.  v. 
Smart  Land  &  Livestock  Co.,  187  P.  837. 

§  260  (Wash.)  It  is  not  error  to  refuse  a  re- 
quested instruction  embodied  in  substance  in 
the  instructions  given. — Murray  v.  Wishkah 
Boom  Co.,   137  P.   130. 

8  260  (Wash.)  The  refusal  of  instructions 
covered  by  those  given  is  not  error.— ^Johansen 
V.  Pioneer  Mining  Co.,  137  P.  1019. 

8  263  (Wash.)  It  is  bad  practice  for  the  court 
to  i«ad  to  the  jury  requested  instructions,  and 
not   determine   until    thereafter   whether    they 


should  be  given  or  not — ^Revilla  Fish  Products 
Co.  T.  American-Hawaiian  S.  S.  Co.,  137  P. 
337. 

8  268  (Okl.)  It  is  not  error  to  refuse  a  re- 
q^uested  instruction  going  beyond  bare  defini- 
tion, as  to  the  defenses  of  contributory  negli- 
gence or  assumption  of  risk,  though  they  cor- 
rectly state  the  law,  where  the  jury  are  not 
instructed  and  the  party  presenting  same  does 
not  request  an  instruction  to  the  effect  that 
such  defenses  are  questions  of  fact  for  the  jury. 
—St  Louis  &  S.  F.  R.  Co.  v.  Long,  137  P. 
1156. 

(G)  Conatrvetlon  aad'  OperatlOB. 

8  295  (Or.)  Instnictlofts  are  sufficient  when, 
as  a  whole,  they  cover  all  the  issues  properly, 
and  fairly  submit  the  case  to  the  juir. — Astoria 
Southern  By.  Co.  v.  Pacific  Surety  Co.,  137  P. 
857. 

8  296  (Oilo.App.)  Where  two  instructions  are 
irreconcilable  aqd  one  of  them  is  wrong,  the 
instructions  are  bad  as  a  whole.— Oermania 
LUe  Ins.  Co.  of  New  York  City  v.  Klein,  187 
P.  73. 

8  296  (Wash.)  In  a  passenger's  action  for 
injuries  from  a  second  assault  by  a  fellow  pas- 
senger, an  erroneous  instruction  that,  if  the  as- 
sault occurred,  defendant  was  liable  was  harm- 
less, where  the  court  also  specifically  stated 
that  plaintiff  could  not  recover  unless  defend- 
ant had  notice  of  the  assailant's  character,  and 
reason  to  believe  that  he  would  renew  the  as- 
sault—KeUy  T.  Navy  Yard  Route,  137  P.  444. 

§  296  (Wash.)  In  an  action  for  injuries  to 
plaintiff's  eyes  by  dust  thrown  into  them  by  a 
negligent  explosion  on  defendant's  premises, 
an  instruction  that  defendant's  affirmative 
defense  of  prior  disease  of  the  eyes  added 
nothing  to  the  pleadings  was  not  error,  when 
considered  in  connection  with  a  subsequent  in- 
struction.—Brit«  T.  Houlehan,  187  P.  1035. 

vzn.  01TST0DT,  coirDircT.  Aini  de> 

IiIBEBATIONS   OF   JUBT. 

8  315  (Wash.)  If  the  jurors  did  not  agree  in 
advance  to  abide  by  the  result  arrived  at  by 
adding  the  amounts  each  juror  thought  plain- 
tiff should  receive  and  dividing  the  result  by 
the  number  of  jurors,  a  verdict  so  arrived  at 
is  not  objectionable  as  being  obtained  by  lot  or 
chance.— Loy  v.  Northern  Pac.  Ry.  Co.,  137  P. 
446. 

IX.  TEBDIOT. 

(A)   OcnermI  Verdlet. 

8  337  (Cal.)  A  verdict  contrary  to  an  erro- 
neous instruction  is  not  against  the  law.— 
Tousley  v.  Pacific  Electric  Ry.  Co.,  137  P.  31. 

8  343  (Okl.)  A  general  jury  finding  in  a  par- 
ty s  favor  includes  a  finding  for  him  on  all  the 
material  issues.— Walters  Nat  Bank  v.  Ban- 
tock,  137  P.  717. 

8  344  (ColcApp.)  It  is  not  proper  to  attempt 
to  test  the  correctness  of  a  verdict  or  the  scope 
of  it  by  a  resort  to  affidavits  of  individual 
jurors  as  to  the  method  of  reaching  the  verdict 
and  the  intention  of  the  jury. — Baxter  t.  Beck- 
with,  137  P.  90L 

(B)   Special  InterroKBtortes  and  rindlnsa. 

8  349  (Utah)  Under  Comp.  Laws  1907,  8  3163, 
the  question  whether  special  findings  shall  be 
submitted  rests  in  the  sound  discretion  of  the 
trial  court — Lindsay  Lend  &  Livestock  Co.  v. 
Smart  Land  &  Livestock  Co.,  137  P.  837. 

8  349  (Wash.)  Whether  interrogatories  or 
special  findings  shall  be  submitted  to  the  jury 
is  for  the  trial  court's  discretion. — ^Loy  v. 
Northern  Pac.  Ry.  Co.,  187  P.  446. 

8  350  (Kan.)  In  a  broker's  action  for  com- 
mission, it  was  not  an  abuse  of  discretion  to 
refuse  a  special  interrogatow  inquiring,  "What 
if  anything,  did   plaintiff  do  as  agent  to  sell 
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said  farm  to  B.  W.  B.,"  erldence,  rather  than 
the  ultimate  fact,  being  apparenuy  called  for 
thereby.— McClintick  v.  Pyle.  137  P.  788. 

i  350  (Utah)  It  was  not  an  abnse  of  discre- 
tion on  the  part  of  the  trial  court  to  refuse  to 
submit  special  issues  to  the  jury  because  there 
were  different  items  of  damages  claimed. — Lind- 
say Land  &  Livestoclc  Co.  t.  Smart  Land  & 
Livestocic  Co.,  137  P.  837. 

f  352  (Kan.)  In  a  broker's  action  for  com- 
mission, a  special  interogatory  inquiring^  "Is  it 
not  a  fact  that  E.  W.  B.  only  talked  to  plain- 
tiff as  a  friend?"  being  negative  and  leading  in 
form,  was  properly  refused. — McClintick  v. 
Pyle,  137  P.  788. 

i  352  (Kan.)  The  mafter  of  limiting  the  num- 
ber of  special  interrogatories  rests  in  the  dis- 
cretion of  the  trial  court. — Bogers  v.  Kansas 
Co-operative  Refining  Co.,  137  P.  991. 

J  355  (Kan.)  An  answer  to  a  special  question 
"We  do  not  know"  held  equivalent  to  "No."— 
Iowa  City  State  Bank  v.  Claypool,  137  P.  949. 

i  357  (Kan.)  It  is  improper  for  the  jury  to 
return  an  answer  clearly  evasive  or  contra^ 
to  the  evidence. — ^Anders  t.  Atchison,  T.  &  S. 
P.  By.  Co.,  137  P.  966. 

X.   TRIAI.   BT   COURT. 

(B)  FlndlnK*  of  FKct  and   Conclnaiona  o( 
liavr. 

§  391  (Cal.App.)  In  a  suit  for  specific  perform- 
ance of  a  contract  for  the  care  and  sale  of  nurs- 
ery orange  trees,  defendant,  though  having 
pleaded  specific  denials,  was  entitled  to  rely  on 
an  offer  to  perform,  and,  having  introduced  ev- 
idence to  support  such  allegation,  it  was  error 
for  the  court  to  omit  to  make  any  finding  tbere- 
ou.— Emerzian  v.  Asato,  157  P.  1072. 

§393  (N.M.)  The  trial  court's  findings  need 
only  state  the  ultimate  facts,  and  should  not 
»ct  out  the  evidence.— Fraser  t.  State  Savings 
IJank,  137  P.  592. 

§  394  (N.M.)  Findings  are  sufficient,  where 
they  justify  the  judgment,  though  they  inter- 
mingle matters  of  fact  and  conclusions  of  law. 
—Fraser  y.  State  Savings  Bank,  137  P.  592. 

{396  (Cal.)  Findings  on  issues  not  made  by 
the  pleadings  will  not  support  a  judgment. — 
Simmons  v.  Simmons,  137  P.  20. 

In  a  suit  between  a  husband  and  wife,  find- 
ings that  the  husband  bad  loaned  bis  wife 
money  held  without  the  issues,  and  so  would 
not  support  a  judgment  for  money  loaned. — Id. 

§397  (Cal.)  The  rule  that  a  decision  is 
against  law  where  the  trial  court  fails  to  find 
upon  numerous  issues  tendered  by  a  special  de- 
ffinse  applies  only  where  the  issues  upon  which 
there  are  no  findings  are  "material"  in  the  sense 
of  being  such  as  would  countervail  or  destroy 
the  effect  of  the  other  findings.— Sharp  v.  Pit- 
man, 137  P.  234. 

§404  (Kan.)  Findings  of  fact  are  to  be  con- 
strued together.— Kuhn  t.  Johnson,  137  P.  990. 


§404  (N.M.)  Findings  are  not  to  be  con- 
strued with  the  strictness  of  special  pleadings. 
—Fraser  v.  State  Savings  Bank,  137  P.  592. 


1 404  (Okl.)  A  general  finding  for  defendant 
necessarily  includes  a  special  finding  on  every 
particular  -fact  necessary  to  sustain  the  general 
finding.— Scbafer  t.  Midland  Hotel  Co.,  137  P. 
664. 

§  405  (Okl.)  Where  the  court  makes  a  general 
finding  for  plaintiff  and  certain  special  findings, 
but  fails  to  cover  all  the  issues  involved,  and 
defendant  fails  to  call  attention  to  the  omission, 
his  ri;;ht  to  complain  of  omission  ia  waived. 
—Simpson  Tp.  v.  Hill,  137  P.  348. 

TRIAL  DE  NOVO. 

See  Appeal  and  Error,  g  1009;    Justices  of  the 
Peace,  §§  171,  174. 

TROVER  AND  CONVERSION. 

See  Set-OS  and  Counterclaim,  S  33. 


XZ.  ACTIONS. 
(D)  Damasea. 

S  44  (OkL)  The  measure  of  damages  for  con- 
version is  ordinarily  their  fair  market  value  at 
the  time  and  place  of  conversion,  with  lawful 
interest  tfaereon,  and  fair  compensation  for  ex- 
penses in  pursuit  of  the  property;  but  the  own- 
er can  elect  to  take  the  highest  fair  market 
value  of  the  property  at  any  time  between  the 
conversion  and  verdict,  without  interest,  to- 
gether with  cost  of  pursuit. — ^Fint  Nat  Bank 
V.  Thompson,  137  P.  668. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Appeal  and  Error,  {  1160;  Banks  and 
Banking,  §S  77,  134,  152;  MotfopoUes,  |  21; 
Municipal  Corporations,  i  721. 

I.  CREATION,   EXISTENCE,  AND   VA- 

LIDITT. 

(A)  Bxpress    Trnata. 

S  44  (Cal.)  Evidence  held  to  sapport  a  finding 
of  the  absence  of  a  trust.- Wills  t.  Wills,  137  P. 
249. 

Evidence  held  to  show  that  a  daughter,  who 
was  the  devisee  of  her  deceased  parent,  did  not 
hold  the  property  in  trust — Id. 

V.  EXECUTION  OF  TRUST  BT  TRUS- 
TEE  OB  BT  COURT. 

{  283  (Cal.)  One  conveying  his  real  estate  in 
trust  for  his  own  ose,  and  then  conveying  the 
same  to  tbe  trustee  tor  a  valuable  considera- 
tion, including  an  assumption  by  the  grantee 
of  his  debts,  held  not  defrauded  of  his  property. 
—Wills  V.  Wills,  137  P.  249. 

VII.  ESTABI.ISHBIENT  AND  EN- 
FORCEMENT  OF  TRUST. 

(C)  Action*. 
$371  (Cal.App.)  In  an  action  to  establish  a 
trust  in  land  on  the  i^onnd  that  a  deed  had 
not  been  delivered,  plaintiff  must  expressly  al- 
lege'nondelivery  or  facts  as  to  the  grantee's 
possession,  showing  that  there  could  have  been 
no  deUvery.— Fisher  v.  Fisher,  137  P.  1094. 

UNITED  STATES. 

See  Indians ;  Public  Lands,  g{  35-121 ;  Removal 
of  Causes. 

USE  AND  OCCUPATION. 

g8  (Okl.)  Under  Comp.  Laws  1909,  i  4094. 
an  occupant  of  lands  is,  without  special  con- 
tract and  though  the  relation  of  landlord  and 
tenant  does  not  exist,  liable  for  the  rents  to 
any  person  entitled  to  same;  and  hence,  in  an 
action  therefor,  it  is  not  essential  to  allege  the 
existence  of  such  relation  or  contract — Bilby  t. 
Gilliland,  137  P.  690. 

USURY. 

I.   USURIOUS    CONTRACTS   AND 

TRANSACTIONS. 

(A)  Nature  and  Validity. 

§2  (Colo.App.)  Parties  may  legally  stipulate 
for  the  payment  of  interest  according  to  the 
laws  of  the  state  where  an  instrument  is  made, 
or  according  to  the  laws  ofl  the  place  of  pay- 
ment, and  the  rate  so  agreed  on  is  recoverable, 
although  illegal  under  the  laws  of  the  other 
state.— Baxter  v.  Beckwith,  137  P.  901. 

The  validity  of  a  note  and  its  provision  for 
interest  is  to  be  determined  by  the  law  of  the 
state  in  which  it  was  made  and  specifically  made 
payable.— Id. 

§  1 1  (Ariz.)  The  elements  of  a  usurious  agree- 
ment are  an  unlawful  intent,  money  or  mon- 
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ey's  equivalent  u  th«  subject-matter,  a  loan  or 
forbearance,  an  absolute  agreement  to  repay, 
and  an  exaction  for  the  use  of  the  loan  of 
something  in  excess  of  what  is  allowed  by  law, 
and  the  form  of  the  transaction  is  immaterial. 
— BlaisdeU  v.  Steinfeld,  187  P.  555. 

i  32  (Aris.)  Consideration  for  agreement  by 
plaintiff  to  transfer  an  undivided  interest  in 
real  property  and  a  certain  percentage  of  the 
stock  and  bonds  of  certain  corporations  to  the 
defendant  Aeld  to  be  a  loan  of  money  and  the 
extension  of  the  time  of  payment,  and  hence 
the  agreement  was  usurious. — Blaisdell  v.  Stein- 
feld, 137  P.  565. 

§  53  (Ariz.)  Under  agreement  between  plain- 
tiS  and  defendant,  held,  that  tlie  consideration 
for  the  plaintiffs  promise  to  pay  the  defendant 
10  per  cent  on  the  sale  of  property  worth  over 
$200,000  was  in  part  at  least  the  loan  of  mon- 
ey and  extension  of  time  of  payment,  and,  as 
t&e  loan  bore  interest  at  10  per  cent  the  agree- 
ment was  usurious  under  Laws  1900,  c.  8i,  i§ 
1,  2.— Blaisdell  v.  Steinfeld,  137  P.  665. 

{  56  (Wash.)  Payment  to  the  agent  of  a  chat- 
tel mortgagee  for  his  services  in  preparing  the 
note  and  mortgage  and  releasing  a  prior  one 
held  not  to  render  the  transaction  usurious 
under  Rem.  &  BaL  Code,  i  6251,  although  12 
per  cent  interest  was  charged.— Testers  v. 
Richardson,  137  P.  998. 

(B)  RlKltta  amd  Remedle*  of  Parties. 

1 93  (Ariz.)  Equity  will  cancel  deeds  and  in- 
cumbrances on  real  property,  if  tainted  with 
usury  or  given  for  a  usurious  consideration. — 
BlaisdeU  v.  Steinfeld,  137  P.  555. 

i  102  (Ariz.)  Where  usurious  interest  has 
been  paid  bv  the  borrower  to  the  lender,  the  ex- 
cess over  the  rate  authorized  by  law  may  be 
recovered.— Blaisdell  v.  Steinfeld,  137  P.  555. 

S  1 17  (Ariz.)  Where  plaintiff  attacked  trans- 
fer of  property  to  defendant  as  usurious,  evi- 
dence held  insufficient  to  show  that  it  was 
transferred  as  a  gift  or  that  the  defendant 
performed  any  services  as  a  consideration  there- 
for.—Blaisdell  V.  Steinfeld,  137  P.  555. 

VACATION. 

See  Judgment,  {<  343-376. 

VALUE. 

See  Damages,  f  188. 

VARIANCE. 

See  New  Trial,  S  40;  Pleading,  H  376-397. 

VENDOR  AND  PURCHASER. 

See  Assignments,  §§  50,  88;  Brokers;  Damag- 
es, §  81;  Fraud,  |  59;  Frauds,  Statute  of,  § 
133;  Limitation  of  Actions^  §§  11,  167;  Sales; 
Specific  Performance;  Taxation,  S  742; 
Trusts. 

I.  RSQUXSITES  AND  VAUDITT  OF 
CONTRACT. 

§  3  (CoIcApp.)  Contract  between  vendor  and 
purchaser  construed,  and  held  a  mere  option 
and  not  a  contract  for  the  sale  of  land.— Hessell 
v.  Neal,  137  P.  72. 

XH.  MODIFICATION   OB  RESCISSION 
OF  CONTRACT. 

(A)  Br  Agreement  of  Parties. 

§82  (Ca\.)  Where  parties  to  a  contract  on 
June  9,  1904,  agreed,  one  to  sell  and  the  other 
to  buy  real  estate,  an  agreement  on  July  14th, 
signed  only  by  the  seller  and  merely  extend- 
ing the  terms  of  the  previous  contract  for  his 
benefit,  was  not  a  new  contract. — Parkside  Real- 
ty Co.  V.  MacDonald,  137  P.  21. 

§85  (Okl.)  Where  the  vendor  took  notes  due 
monthly  for  the  deferred  payments,  ajjj  jjie  pur- 


chaser took  possession,  and  the  contract  prO' 

vided  that,  on  default,  the  vendor  should  keep 
any  payments  as  liquidated  damages,  such  con- 
tract could  not  be  rescinded  except  by  consent 
of  both  parties.— Shelton  v.  Wallace,  137  P.  694. 

(B)  ReBclsslon  by  Vendor. 

{  102  (CaL)  The  fact  that  a  vendor,  pending 
the  contract,  had  transferred  the  land  to  third 
parties  was  not  in  and  of  itself  an  abandonment 
of  the  contract  with  the  purchaser. — Parkside 
Realty  Co.  v.  MacDonald,  137  P.  21. 

(O)  ReaclMioa  by  Parebaaer. 

I  1 12  (Okl.)  Vendee,  In  a  contract  for  sale  of 
real  estate,  where  the  title  is  not  marketable, 
may  look  to  the  vendor  upon  his  warranty  for 
any  loss  sustained,  or  abandon  the  contract. — 
Martin  v.  Spanlding,  137  P.  882. 

S  1 14  (Wash.)  Where  a  purchaser  after  dis- 
covery of  the  want  of  title,  improved  the  prop- 
ertjr,  and  the  vendor  acted  in  good  faith,  and 
during  the  trial  made  a  good  title  to  the  proper- 
ty, held  not  an  abuse  of  discretion  to  refuse  a 
rescission. — Wettemach  v.  Jones-Thompson  Inv. 
Co.,  137  P.  442. 

§  119  (CaLApp.)  The  contract  providing  that, 
if  title  should  be  found  imperfect,  and  not  to 
be  perfected  within  00  days,  it  should  be  ter- 
minated, and  the  deposit  returned,  the  pur- 
chaser's right  was  not  lost  by  his  not  declaring 
the  contract  at  an  end,  and  demanding  the  re- 
turn till  a  few  days  after  expiration  of  the  90 
days.- Reed  v.  Witcher,  137  P.  294. 

IT.  PERFORMANCE  OF  CONTRACT. 
(A)  Title  and  Estate  of  Vendor. 

(  133  (CaL)  Where  a  vendor  agreed  to  make 
his  title  satisfactory  to  the  purchaser  and  his 
attorney,  the  question  was  not  whether  the 
title  was  in  fact  good  or  marketable,  but  wheth- 
er it  was  acceptable  to  the  purchaser  and  his 
attorney. — Parkside  Realty  (Jo.  v.  MacDonald, 
137  P.  21. 

S  143  (C^Io.App.)  A  vendee,  not  being  able 
to  ^rform  at  the  time  specined,  and  not  then 
having  demanded  an  abstract  of  title,  could 
not  excuse  his  default  by  thereafter  claiming 
that  the  vendors  did  not  tender  an  abstract 
showing  a  merchantable  title.— Hessell  v.  Neal, 
137  P.  72. 

i  144  (Wash.)  A  vendor  selling  while  his  title 
is  defective  may  perform  his  obligation  if  he 
is  able  to  convey  title  when  the  time  for  per- 
formance arrives.— Zizich  v.  Holman  Security 
Inv.  Co.,  137  P.  1028. 

(D)  Paxment  of  Pnrebase  Money. 

J  170  (Cal.)  A  purchaser  was  not  bound  to 
tender  any  of  the  purchase  money  to  a  vendor's 
grantees,  although  he  knew  that  the  vendor's 
deeds  had  been  delivered  to  them,  since  there 
was  no  privity  of  contract  between  himself  and 
them.— Parkside  Realty  Co.  t.  MacDonald,  137 
P.   21. 

For  a  purchaser  to  put  the  vendor  in  de- 
fault it  is  necessaiy  for  him  to  make  a  tender 
of  the  balance  to  the  vendor.— Id. 

V.  RIGHTS  AND  I.IABII.ITIES   OF 
PARTIES. 

(C)  Bona  Fide  Porcbasers. 

{231  (Cal.)  An  instrument  not  entitled  to 
record,  although  recorded,  held  not  constructive 
notice. — Parkside  Realty  Co.  v.  MacDonald, 
137   P.   21. 

The  record  of  an  instrument  not  entitled  to 
go  upon  record  may  impart  actual  notice  to 
one  who  hss  seen  it  of  record. — Id. 

g23l  (Cal.)  Where  plaintiff's  predecessor  in 
title  reserved  right  of  way  across  plaintiff's 
land,  plaintiff  is  charged  with  knowledge  of  the 
reservation,  even  though  his  deed,  which  was 
not  directly  from  the  original  source  of  title, 
contained  no  mention  of  the  reservation;    tlie 
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reservation  being  in  an  instrument  in  plaintifTi 
chain  ol  title.— Myers  v.  Berren,  137  P.  260. 

i  239  (Cal.)  A  bona  fide  purchaser  without 
notice  takes  the  property  free  from  the  equities 
of  others,  and  his  land  is  not  burdened  by  an 
easement  of  which  he  had  no  notice,  and  of 
which  the  owner  had  only  an  equitable  title.— 
Myers  t.  Berren,  137  P.  260. 

VI.  RBMF.DIE8   OF  VENDOR. 

(B)   Action*  for  PnrelUMe  Money. 

S  302  (Okl.)  Where  the  vendor  took  notes  for 
the  deferred  payments,  and  the  purchaser  took 
possession,  and  the  contract  provided  that,  on 
the  purchaser's  default,  the  vendor  should  keep 
any  payments  made  as  liquidated  damages,  up- 
on the  purchaser's  default,  the  vendor  was  not 
confined  to  an  action  for  breach  of  contract, 
but  could  enforce  the  purchaser's  liability  on 
the  notes.— Shelton  v.  Wallace,  137  P.  694. 

Where  the  vendor  took  notes  for  deferred 
payments  and  agreed  to  convey  upon  payment, 
and  the  purchaser  took  possession,  the  con- 
tract providing  that,  on  default,  the  vendor 
should  keep  any  payments  as  liquidated  dam- 
ages, the  vendor  could  sue  on  a  past  due  note 
which  the  purchaser  failed  to  pay,  deciding  to 
repudiate  the  contract. — Id. 

S303  (Okl.)  Where  the  vendor  took  notes  for 
the  deferred  payments,  and  the  purchaser  took 
possession,  and  the  contract  provided  that,  on  the 
purchasers  default  the  vendor  should  keep  any 
payments  as  liquidated  damages,  the  vendor 
was  not  compelled  to  resort  to  specific  perform- 
ance before  enforcing  the  notes.— Shelton  v. 
Wallace,  137  P.  694. 

vn.  BzacEsiES  of  pukchaseb. 

(A)  Recovery  of  Pnrchmae   Money  Paid. 

S  339  (CaLApp.)  The  vendor  being  unable  to 
make  good  title,  if  at  all,  till  long  after  the 
time  stipulated  in  the  contract,  and  after  the 
purchaser  had  declared  the  contract  at  an  end, 
and  demanded  return  of  the  deposit,  it  was 
unnecessary  for  the  purchaser  to  tender  balance 
of  purchase  money. — ^Iteed  v.  Witcher,  137  P. 
294: 

To  entitle  the  purchaser  to  declare  the  con- 
tract at  an  end,  and  recover  his  deposit  for 
failure  to  make  good  title  in  the  specified  time, 
it  was  not  necessary  for  him,  in  pointing  out 
defects,  to  point  out  those  well  known  by  the 
vendors,  and  of  such  a  character  as  to  make  it 
impossible,  till  removed,  to  pass  a  good  title. 

VENUL 

See  Judges,  $  61. 

m.  CHANGE   OF   -VENITE   OR   VULCH 
OF   TRIAI.. 

§  61  (Wash.)  A  motion  and  afiSdavit  comes 
too  late  where  it  was  not  made  until  after  the 
court  had  granted  a  rule  requiring  defendants 
to  show  cause  why  an  injunction  should  not 
be  granted  and  had  issued  a  temporary  re- 
straining order. — li'ortson  Shingle  Co.  T.  Skag- 
land,  1^  P.  304. 

VERDICT. 

See  New  Trial.   §S  73,  78;    Pleading,  f  433; 
States,  i  9:  TruA,  U  139,  17S,  315^7. 


VIEWERS. 


See  Drains,  {  76. 

WAIVER. 

See  Appeal  and  Error,  {{  748,  765,  770;  Con- 
tracts, i  316;  Criminal  Law,  U  901,  1081; 
Drains,  §  76 ;  Executors  and  Administrators, 
§g  17,  19;  Indictment  and  Information,  §  154: 
Insurance,  §§  360,  372,  388;  Landlord  and 
Tenant,  g  112;  Mechanics'  Liens,  §  201; 
Mines  and  Minerals,  |  55;    Motions,  |  32; 


Pleading,  {{  406-433;  Railroads,  {  216;  Trial. 
{  405;  Vendor  and  Purchaser,  |  143;  Wills, 
11  740,  800.  ,  ,         ,        — , 

WARRANT. 

See  Extradition,  {  36. 

WARRANTY. 

See  Sales,  S  272. 

WATERS  AND  WATER  COURSES. 

See  Courts,  |  207;  Drains;  Eminent  Domain,  J 
47 :  Fish,  |  5;  Judgment,  f{  217,  678,  717; 
9S1;  UmiUtion  of  Actions,  i  100;  Navigable 
Waters;  Pleading,  |  236. 

I.   APPROPRIATION   OF   RIGHTS   IN 
P1TBUC  UkNBS. 

{33  (Utah)  Evidence  held  to  sustain  a  find- 
ing that  certain  improvements  were  necessary 
for  the  proper  measurement  and  diversion  of  the 
amounts  of  water  to  which  each  of  Several  ir- 
rigation companies  was  entitled. — Salt  Lake 
City  ▼.  Utah  &  Salt  Lake  Canal  Ca,  137  P. 


Evidence  held  not  to  sustain  a  finding  that 
the  construction  of  a  dam  and  weir  below  the 
intakes  of  two  irrigation  companies  would  be 
for  the  joint  benefit  of  all  the  companies  using 
the  water. — Id. 

Where  an  original  decree,  after  determining 
the  rights  of  irrigation  companies  in  the  water 
of  a  river,  provided  that  the  parties  should 
"construct  at  their  own  cost  proper  appliances 
for  the  measurement  of  the  waters  awarded  to 
tiiem  respectively,"  a  supplemental  decree,  pro- 
rating to  all  the  cost  of  a  dam  and  weir  locat- 
ed below  the  iQtakes  of  two  of  the  companies, 
conflicted  therewith,'  and  was  void.— Id. 

n.  NATURAI.  "IVATER  OOITRBES. 
(M)   Bed  mad  Bmnlu  of  Stremm. 

{ 89  (Wash.)  Ordinarily,  meander  lines  are 
not  intended  or  recognized  as  boundary  lines, 
but  only  as  lines  intended  to  indicate  the  sin- 
uosities of  the  stream. — Sartori  v.  Denny-Ben- 
ton Clay  &  Coal  Co.,  137  P.  494. 

1 98  (Wash.)  Evidence  in  action  to  establish 
the  boundary  line  between  lands  on  the  op- 
posite shores  ojf  a  river,  the  witnesses  testl^- 
isg  by  reference  to  maps  and  plats  and  the  tri- 
al court  having  verified  their  testimony,  held  to 
sustain  a  decree  definitely  fixing  the  location 
of  the  thread  of  the  river  as  the  true  boundary 
line.— Sartori  v.  Denny-Benton  Clay  &  Goal 
Co.,  137  P.  494. 

-VI.  APPROPRIATION  AND  PRE. 
SCRIPTION. 

I  128  (N.M.)  Laws  1907,  c.  49,  does  not  regu- 
late community  acequias  constructed  prior  to 
the  passage  of  the  act,  so  as  to  affect  uie  right 
to  change  the  point  of  diversion  from  the  stream 
into  such  acequias.- Pueblo  of  Islets  v.  Tondre. 
137  P.  86. 

i  1 29  (Wyo.)  A  mnnicipal  corporation,  having 
acquired  a  valid  prior  appropriation  of  the  wa- 
ters of  a  stream  for  municipal  purposes,  could 
not  be  ousted  of  any  part  of  such  rights  by  ad- 
verse user  by  a  junior  appropriator. — Holt  t. 
City  of  Cheyenne,  137  P.  876. 

I  144  (Wyo.)  A  city  having  an  appropriation 
of  a  specified  amount  of  water  from  a  stream 
held  authorized  to  sell  surplus  water  within 
the  limits  of  its  appropriation,  for  use  on  a 
military  reservation  outside  the  city  limits,  as 
against  appropriators  holding  subsequent  rights. 
—Holt  v.  City  of  Cheyenne,  137  P.  87& 

A  city,  in  making  an  appropriation  of  water 
for  municipal  uses,  is  not  limited  to  the  needs 
of  its  citizens  at  the  time  of  adjudication  of  its 
rights. — Id. 

S  145  (Wyo.)  Where  a  city  had  a  prior  appro- 
priation of  the  waters  of  a  stream  for  nwaici- 
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pal  uses,  it  was  entitled  to  change  its  headgate 
or  point  of  appropriation,  provided  the  change 
did  not  injure  other  appropriators  from  the 
same  source  of  supply.— Holt  v.  City  of  Cbey- 
enne,  137  P.  87S. 

SI52  (Mont.)  Rev.  Codes,  |  4852,  providing 
that  all  water  rights  of  parties  shall  be  settled 
in  one  action,  hdd  not  to  authorize  a  single 
action  at  law  against  several  wrongdoers  tot 
the  entire  damage. — Howell  v.  Bent,  137  P.  49. 

i  1 52  (Wyo.)  Where  the  court,  in  a  suit  to 
determine  water  rights,  in  fact  fixed  the  pri- 
orities and  attempted  to  allot  the  amount  of 
water  to  which  each  of  the  parties  was  entitled 
stating  in  figures  the  number  of  cubic  feet  or 
inches  allotteid  to  each,  the  decree  was  not  void 
for  uncertainty  because  of  a  clause  reciting  that 
It  was  impossible  to  definitely  fix  the  amount 
to  which  each  party  was  entitled. — Holt  v.  City 
of  Cheyenne,  137  P.  876. 

A  decree  establishing  water  priorities  and  fix- 
ing the  amount  to  which  each  party  to  the  suit 
was  entitled  held  not  void  on  its  face  as  ambigu- 
ous, uncertain,  unintelligible,  and  incapable  of 
enforcement. — Id. 

An  objection  to  a  portion  of  a  decree  fixing 
water  rights  awarding  defendant  city  certain 
water  to  irrigate  land  outside  the  city  limits 
&eld  unsustainable,  where  there  was  no  allega- 
tion that  the  city  had  used  or  threatened  to 
nse  the  water  to  irrigate  the  land. — Id. 

IX.   FUBI.IC  WATER  SUPPLY. 

{  238  (Or.)  Where  a  by-law  of  an  association 
of  water  users  under  an  irrigation  project 
authorizes  assessments  against  shares  appurte- 
nant to  land  for  which  water  is  available,  the 
directors  cannot  assess  shares  appurtenant  to 
land  for  which  water  is  not  available. — Griffith 
V.  Klamath  Water  Users'  Ass'n,  137  P.  226. 

§257  (Colo-App.)  Under  Const,  art.  16,  S  8, 
providing  for  the  establishment  by  the  board  of 
county  commissioners  of  reasonable  maximum 
rates  to  be  charged  for  the  use  of  water,  the 
Legislature  cannot  fix  a  maximum  rate,  nor 
can  the  county  commissioners  act  of  their  own 
volition. — McCracken  v.  Montezuma  Water  & 
Land  Co.,  137  P.  903. 

Under  Const  art  16,  S  8,  and  Rev.  St  S$ 
3265  and  3268,  the  board  of  county  commis- 
sioners has  exclusive  power  to  fix  maximum  wa- 
ter rates,  and,  when  one  is  fixed,  it  is  binding 
upon  all  persons  in  the  jurisdiction  until  an- 
null>^  by  some  proper  court. — Id. 

Where  the  board  fixed  water  rates  for  a  dis- 
trict, it  must  be  presumed  that  the  rate  fixed 
was  supported  by  ample  evidence  and  proofs  ad- 
duced at  the  hearing,  and  it  cannot  be  pre- 
sumed that  the  finding  was  fraudulent  because 
the  rate  fixed  was  the  same  as  one  previously  en- 
joined.— Id. 

In  fixing  the  maximum  rate,  the  board  of 
county  commissioners  are  actini;  within  their 
iitatntory  powers,  and  their  action  cannot  be 
collaterally  attacked,  and  hence,  in  an  action 
for  compensation  for  water  furnished,  proof 
that  defendant  had  paid  a  full  amount  to  which 
the  plaintiff  was  entitled  under  the  rates  fixed 
by  the  board  of  commissioners  is  a  complete  de- 
fense.—Id. 

{ 262  (Cal.App.)  An  owner  of  an  irrigation 
ditch  is  not  an  insurer  against  overflow  or 
liable  for  overflows  resulting  from  act  of  God 
or  inevitable  accident,  but  only  for  failure  to 
exercise  ordinary  care  in  the  construction  and 
operation  of  the  ditch.— Nahl  v.  Alta  Irr.  Dist, 
187  P.  1080. 

f  262  (Utah)  Comp.  La.w8  1907,  {  1288x29, 
requires  the  owners  of  irrigation  canals  to  exer- 
cise ordinary  care  to  prevent  injury  to  adjoin- 
ing land. — Jensen  v.  Davis  and  Weber  Counties 
Canal  Co.,  137  P.  635. 

{  263  (Cal.App.)  In  an  action  by  a  landowner 
to  recover  damages  for  an  overflow  of  defend- 
ant's irrigation  ditch,  evidence  held  to  sustain 


a  finding  that  the  overflow  was  the  result  of  an 
act  of  God  consisting  of  torrential  and  unprec- 
edented rainstorms. — Nahl  v.  Alta  Irr.  £>ist, 
137  P.  1080. 

i  263  (Utah)  In  an  action  for  injury  to  land 
caused  by  the  seepage,  evidence  held  sufficient  to 
take  to  the  jury  the  question  of  the  canal  ovrn- 
er's  negligence. — Jensen  v.  Davis  and  Weber 
Counties  Canal  Co.,  137  P.  635. 

Though  evidence  that  after  the  injury  de- 
fendant cemented  the  canal  when  the  seepage 
ceased,  was  not  competent  to  prove  negligence, 
it  was  competent  to  rebut  defendant's  conten- 
tion that  the  water  causing  the  injury  did  not 
come  from  the  canal,  and  that  if  it  did,  it  could 
not  have  been  avoided. — Id. 

WAYS. 

See  Easements;  Mnnlcipal  Corporations,  §| 
648-705,  762-809.  , 

WEIGHTS  AND  MEASURES. 

1 2  (OkU  Act  approved  March  7,  1913  (Sesa. 
Laws  1913,  c.  24),  making  the  findings  of  the 
weigher  of  cotton  as  to  weight  conclusive,  held 
unconstitutional.— Taylor  v.  Anderson,  137  P. 
1183. 

8  8  (Okl.)  A  municipalitjr  with  a  population 
of  more  than  2,000,  existing  under  a  charter 
framed  under  Const  art.  18,  §§  3a,  3b,  may  in- 
stall and  maintain  municipal  scales  for  the 
weighing  of  commodities  offered  for  sale  and  de- 
livery in  the  city.— Oklahoma  City  v.  Colt,  137 
P.  359. 

A  municipal  weighmaster  may  weigh  on  the 
municipal  scales  without  interference  from  the 
county  or  public  weigher. — Id. 

The  riglit  of  a  municipal  weighmaster  to 
weigh  products  offered  for  sale  and  delivery  in 
the  city  does  not  exclude  the  right  of  the  public 
or  county  weigher  to  weigh  products  in  such 
city  when  offered  to  him  for  tiiat  purpose. — Id. 

WILLS. 

See  Executors  and  Administrators;  Frauds, 
Statute  of,  §  129;  Jury,  |  19;  Life  Estates, 
§  6;  Pleading,  "  4.33;  Specific  Performance, 
Is  25-51,  86;    Taxation,  |§  859,  895. 

I.  NATURE  AND  EX'TENT  OF  TESTA- 
MENTABT  POWER. 

i  1 1  (Kan.)  A  husband's  written  consent 
that  bis  wife  might  bequeath  away  from  him 
more  than  one-half  of  her  property,  when  free- 
ly and  fairlv  executed  in  strict  compliance  with 
Gen.  St  1909,  i  9811,  authorizini;  such  con- 
sent, held  irrevocable.— -Ohilson  v.  Rogers,  137 
P.  936. 

m.  COKTRACTS  TO  DEVISE  OR  BE> 
QinBATH. 

1 64  (Wash.)  Where  a  husband  and  wife  ver- 
bally contracted  each  to  bequeath  his  or  her 
property  to  the  other,  and  executed  wills  pur- 
suant thereto,  the  execution  of  a  new  will  by 
the  husband  invalidated  the  oral  contract— Mc- 
Clanahan  v.  McClanahan,  137  P.  479. 

V.  PROBATE.   ESTABUSHMEirr, 
AND  ANNUUfENT. 

(B)  Aetlons  to  EiBtablialt  or  Determine 
Talldlty  In   General. 

1 229  (Cal.)  Legatee  given  the  same  amount 
by  a  subsequent  will  as  by  an  earlier  will  held 
to  have  no  interest  to  contest  the  will,  under 
Code  Civ.  Proc.  Si  1307,  1327.— In  re  Land's 
Estate,  137  P.  240. 


Notice. 


(F)   Partlea  and  Froces 

{263  (Cal.)  In  a  will  contest,  the  refusal  of 
the  court  to  issue  a  citation  for  service  on  lega- 
tees and  devisees  residing  without  the  stato  did 
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not  deprive  the  court  of  jurisdiction  to  proceed 
with  the  trial  as  to  contestant  and  such  defend- 
ants as  had  been  served  with  citation. — ^In  re 
Land's  Estate,  137  P.  246. 

(H)  ETidenoa. 

S  288  (Cal.)  In  a  proceeding  to  contest  a  will, 
where  contestant's  interest  is  put  in  issue  by 
the  pleadings,  the  burden  is  on  him  to  show  his 
interest.— In  re  Land's  Estate,  137  P.  246. 

(I)   Hearing  or  Trial. 

$322  (Cal.)  Under  Code  Civ.  Pioc  {§  1307, 
1327,  on  contested  probate  or  contest  of  will 
after  probate,  the  court  may  require  the  con- 
testant to  establish  his  interest  before  proceed- 
ing with  the  trial  of  the  other  issues. — ^In  re 
Land's  Estate,  137  P.  246. 

(K)  Review. 

I  384  (Cat.)  Where  contestant  had  no  interest 
entitling  him  to  maintain  will  contest,  refusal 
of  court  to  cite  legatees  and  devisees  residing 
without  the  state  held  not  prejudicial,  if  erro- 
neous.—In  re  Laud's  Estate,  137  P.  246. 

VI.   OONSTRUOTIOH. 
(A)  General   Ralea. 

S  439  (Ariz.)  The  court  must  construe  a  will 
according  to  the  intention  of  testator. — ^La  Tonr- 
ette  V.  La  Tourette,  137  P.  426. 

i  440  (Wash.)  The  dominant  intention  of  the 
testator,  as  manifested  in  his  will,  must,  if  law- 
ful, be  given  effect— Peck  v.  Peck,  137  P.  137. 

§442  (Or.)  Under  L.  O.  L.  {  7347,  the  tes- 
tator's intent  is  controlling,  unless  it  cannot  be 
carried  into  effect  without  violating  the  rules 
of  the  law.— Kaser  v.  Kaser,  137  P.  187. 

1 455  (Wash.)  Courts  will  not  slavishly  ad- 
here to  mere  technical  rules  of  construction  in 
interpreting  wills.— Peck  v.  Peck,  137  P.  137. 

1 48 1  (Or.)  As  a  general  rule,  a  will  expresses 
the  testator's  intention  at  the  time  of  his  death, 
unless  a  fair  construction  manifests  a  different 
intention.— Kaser  v.  Kaser,  137  P.  187. 

i  486  (Cal.)  It  is  presumed  that  a  will  was 
made  with  knowledge  that  testator's  power  of 
disposition  did  not  extend  to  his  widow's  in- 
terest in  the  community  property  but  only  to 
his  separate  property  and  an  undivided  half  of 
the  community  property. — ^In  re  Prager's  Es- 
tate, 137  P.  37. 

§487  (Ariz.)  Parol  evidence  is  admissible  to 
aid  the  court  in  construing  a  will  by  showing 
the  surrounding  circumstances,  thereby  placing 
the  court  in  the  position  of  the  testator,  but  the 
intent  of  testator  must  appear  from  the  will 
itself.— La  Tourette  v.  La  Tourette,  137  P.  426. 

S  488  (Wash.)  It  is  onlv  where  the  terms  of  a 
will  are  ambiguous,  and  the  testator's  inten- 
tion is  doubtful  that  resort  may  be  had  to 
adventitious  circumstances  to  determine  that  in- 
tention.— Peck  v.  Peck,  137  P.  137. 

S  490  (Ariz.)  A  testator  must  be  presumed  not 
to  intend  to  devise  any  property  over  which  lie 
had  no  power  of  testamentary  disposition,  and 
his  will  must  be  read  as  applying  only  to  his 
own  property.— La  Tourette  v.  La  Tourette,  137 
P.  4m 

(B)  Dealarnatlon    ot    DevIseeB,    and    Lesa- 
tees  and  Tbelr  Respectt-re  Sbares. 

S523  (Wash.)  A  gift  to  the  testator's  son 
and  three  grandsons  held  not  a  gift  to  a  class, 
and  hence  the  death  of  one  of  the  grandsons  be- 
fore the  testator  results  in  a  lapse  of  the  leg- 
acy ;  the  interest  passing  under  the  residuary 
clause.— Peck  v.  Peck,  137  P.  137. 

Notwithstanding  the  surrounding  circom- 
stances,  held,  that  a  gift  by  testator  to  his  son 
and  his  three  grandchildren,  naming  them,  did 
not  carry  with  it  the  incidents  of  survivorship, 
and  hence  in  case  of  lapse  of  one  of  the  devisees 
it  passed  to  the  residuary  legatee. — Id. 


i  53S  (Cal.)  A  will  construed,  and  held  not  to 
anything  to  appellant,  the  testator's  heir 
at  law,  but  to  expressly  disinherit  her. — ^In  r« 
Winbigler'i  Estate,  137  P.  1. 

§535  (Wash.)  Under  Rem.  ft  Bal.  Code,  I 
13^6,  providing  that  a  testator  shall  be  deemed 
to  die  intestate  as  to  a  child  or  descendant  not 
provided  for,  the  mention  of  the  children  of  the 
testator  as  a  class,  with  words  showing  that  the 
class  included  children  in  esse  and  those  there- 
after to  be  bom,  is  a  sufficient  naming  of  the 
children  for  the  purpose  of  disinheritance. — 
Oehlen  v.  Gehlen,  137  P.  812. 

(C)   SurrlTOrsIilp,   Repreaentatlon,  and 
Snbstltntlon. 

§  S45  (Or.)  A  will  providins  for  the  contin- 

gency  that  any  of  testator's  children  "die  leav- 
ing lawful  issue,"  or  "should  marry  and  die" 
without  issue,  refers  to  death  at  a  future 
time.— Kaser  v.  Kaser,  137  P.  187. 

A  will,  providing  that  if  any  of  testator's 
children  die  without  issue  the  husband  or  wife 
of  such  child  shall  take  nothing;,  refers  to  a  def- 
inite failure  of  issue. — Id. 

i  547  (Or.)  A  testamentar;r  disposition  of  per- 
sonalty to  colegatees,  naming  them,  does  not 
create  survivorship  unless  it  is  distinctly  ex- 
pressed or  clearly  implied. — Elaser  t.  Kaser,  137 
P.  187. 

(D)  Description  of  Propertr. 

§  577  (Ariz.)  Where  a  will  executed  by  a  hus- 
band, who,  with  his  wife,  was  in  possession  of 
community  property,  disposed  of  all  the  iproper- 
t7  of  which  he  died  possessed  to  his  wife  for 
life,  with  gift  over  of  what  remained  at  her 
death,  the  wife  took  the  interest  devised  and  her 
share  of  the  community  property. — La  Tourette 
V.  La  Tourette,  137  P.  426. 

(F)  Vested  or  Contlnsent  Bstatea  and  In- 
tereats. 

§  634  (Or.)  Though  generally  no  interests 
vest  under  a  mere  direction  to  divide  property  in 
the  future,  yet,  if  postponement  is  to  enable 
intermediate  enjoyment  for  life,  the  remainder- 
man's interest  vests,  either  absolutely  or  de- 
feasibly.— Kaser  v.  Kaser,  137  P.  187. 

(I)   ActloiiB  to   Conatme  WUla. 

f  698  (Wash.)  Where  plaintiff's  title  depends 
upon  a  will,  she  need  not  bring  an  independent 
action  for  the  construction  of  tlie  will,  but  may 
sue  to  quiet  title  and  in  that  proceeding  have 
the  will  construed.— Peck  v.  Peck,  137  P.  137. 

§  707  (Kan.)  An  e<;iuitable  proceeding  for  the 
construction  of  a  will,  being  an  action  other 
than  for  the  recovery  of  money  only,  or  for 
the  recovery  of  specific  property,  the  court,  un- 
der Code  Civ.  Proc.  §§  613,  615  (Gen.  St.  190!), 
§§  6208,  6210).  may  tax  costs  and  apportion  the 
same  in  its  discretion.- Singer  t.  Taylor,  l37 
P.  931. 

In  a  proceeding  to  construe  a  will  in  which 
there  is  an  irregularity  and  concerning  which 
there  is  a  real  controversy,  the  court  may  al- 
low reasonable  attorney's  fees  ont  of  the  es- 
tate to  the  defeated,  as  well  as  to  the  successful 
party. — Id. 

VII.   RIGHTS  AND  XJABILmEB   OF 
DEVISEES   AlTD  LEGATEES. 

(A)  Natnre    ot   Title   and    RlKlits    In    Gen- 
eral. 

^740  (Cal.)  An  agreement,  between  testator's 
widow  and  the  beneficiary,  for  a  consideration 
in  compromise  of  a  disagreement,  by  which  the 
beneficiary  waived  her  objection  to  the  widow's 
claim  to  take  under  the  will  as  well  as  one- 
half  of  the  community  property,  would  estop 
the  beneficiary  from  denying  such  claim  by  the 
widow. — In  re  Prager's  Estate,  137  P.  37. 

§  740  (Wash.)  Certain  acts  by  the  executrix 
of  a  noninterventional  will  held  not  to  consti- 
tute a  distribution  which  would  preclude  her 
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from  claiming  a  lapsed  devise  nnder  the  resida- 
aw  clause.— Peck  v.  Peck,  137  P.  137. 

Certain  acts  of  the  executrix  of  a  will,  who 
was  also  a  residuary  legatee,  held  not  to  work 
an  estoppel  against  her  to  claim  a  lapsed  devise 
under  the  residuary  clause. — Id, 

(B)   Speelfic,    DemanBtratiTe,  and   General 
DeTlaea  and  BeQneata. 

1 753  fCal.)  A  gift  of  the  sum  of  ?5,000  from 
testatrixs  share  of  her  father's  estate  to  be 
obtained  and  placed  in  the  care  of  a  church 
conference  for  the  purpose  of  establishing  a 
theological  s<^ool  held  a  specific  legacy,  within 
Civ.  Code,  §  1357,  subd.  1,  defining  a  specific 
legacy.— In  re  Goodfellow's  Estate,  137  P.  12. 

Courts  are  as  a  rule  not  inclined  to  construe 
legacies  as  specific. — Id. 

(O)  Advaneementa,     Ademption,     Satiatae- 
tlon,  and  Liapae. 

{  764  (Cal.)  The  "ademption"  of  a  specific  leg- 
acy is  the  extinction  or  withdrawal  of  a  leg- 
acy because  of  some  act  of  testator  equivalent 
to  its  revocation,  or  clearly  indicating  an  in- 
tention to  revoke,  and  is  affected  by  the  extinc- 
tion of  the  thing  or  fund  bequeathed  or  by  a 
subsequent  disposition  of  it  from  which  an  in- 
tention to  revoke  is  presumed.— In  re  Good- 
fellow's  Estate,  137  P.  12. 

1 767  (Cal.)  There  was  an  ademption  of  a  spe- 
cific legacy  of  $5,000  given  to  establish  a  theo- 
logical B<diool,  which  sum  the  will  provided  the 
executor  should  obtain  from  testatrix's  share 
of  her  father's  estate  and  place  in  the  care  of 
the  church  conference,  where  the  father's  estate 
was  settled  before  testatrix's  death  and  she  had 
received  her  share  thereof. — ^In  re  Goodfellow's 
Estate,  137  P.  12. 

(D)  KleetloB. 

S  782  (Ariz.)  Where  a  testator  owning  only  an 
undivided  interest  in  real  estate  disposes  of  his 
property  only,  and  by  same  words  gives  benefits 
to  bis  wife,  who  is  his  co-owner,  the  wife  need 
not  elect  between  the  benefits  conferred  by  the 
will  and  her  own  share  in  the  property,  but  may 
take  the  benefits  and  her  own  share. — La  Tour^ 
ette  v.  La  Tonrette,  137  P.  426. 

S  782  (CaL)  In  view  of  the  value  of  the  com- 
munity and  separate  estates,  held  that  the  wid- 
ow was  not  required  to  elect  whether  she  should 
take  her  interest  in  the  community  property  or 
take  under  the  will,  but  could  take  both. — In 
re  Prager's  Estate,  137  P.  37. 

That  a  provision  in  a  will  for  testator's  wid- 
ow is  very  liberal  would  not  justify  the  con- 
clusion that  it  was  intended  in  lien  of  her  inter- 
est in  the  community  estate,  so  as  to  require  her 
to  elect— Id. 

{ 799  (Ariz.)  Where  a  widow  makes  an  elec- 
tion between  the  interest  devised  by  her  hus- 
band's will  and  her  own  interest  on  the  sup- 
position that  a  duty  of  election  devolved  on  her, 
when  no  necessity  for  an  election  existed,  the 
election  was  ineffectual. — La  Tourette  v.  La 
Tourette,   137  P.   426. 

1800  (Or.)  Under  L.  O.  L.  §  7349,  subd.  4, 
widow's  acceptance  of  life  use  of  property  un- 
der will  held  not  to  waive  her  right  in  distribu- 
tion of  portion  of  remainder  as  to  which  testator 
dies  intestate.— Kaser  v.  Kaser,  137  P.  187. 

<H)  Void,  liapaed,   and   Forfeited   Devlaea 

and  Beqneata,  and  Property  and 

Intereata  Vndlapoaed  of. 

{865  (Or.)  Where  a  will  provided  that  the 
•urviving  husband  or  wife  of  a  child  which 
should  die  without  issue  should  take  nothing, 
testator  died  intestate  as  to  the  share  of  such  a 
child.— Kaser  v.  Kaser,  137  P.  187. 

Where  testator  leaves  all  his  property  to  his 
wife  for  life,  then  to  his  seven  children,  but 
nothiufc  to  the  widow  of  a  child  who  should  die 
without  issue,  such  widow  is  entitled  to  one- 
seventh  of  one-seventh  of  half  the  property. — Id. 


WITNESSES. 

See  Appeal  and  Etror,  M  178.  994,  1001;  Crim- 
inal Law,  §§  659,  665,  698,  703,  720,  1035, 
1159,  1170%,  1171;  Trial,  §  252. 

I.  ATTENSAHOE,  PRODUCTION  OF 
DOCTrMENTS,  AND   COM- 
PENSATION. 

S26  (Kan.)  Under  Gen.  St.  1909,  f  3674,  a 
salaried  police  officer  of  a  city  is  not  entitled 
to  fees  as  a  witness  for  the  state.— Anderson  v. 
Board  of  Com'rs  of  Shawnee  (bounty,  137  P. 
799. 

§  29  (Wash.)  Where  the  business  of  a  wit- 
ness was  in  another  state  and  he  was  compelled 
to  come  therefrom  to  testify,  he  was  entitled  to 
mileage  from  the  state  line,  though  his  residence 
was  within  the  state.— Woblforth  v.  Kuppler, 
137  P.  477. 

m.   EXAMINATION. 
(A)  Takldnar  Teatlmony   In  General. 

{230  (Cal.App.)  Where  the  accuracy  of  an 
interpreter  was  drawn  into  question,  evidence 
of  his  skill  is  admissible,  but  it  is  proper  for 
the  court  to  deny  counsel's  suggestion  that  the 
interpreter  lie  allowed  to  carry  on,  in  the  pres- 
ence of  the  jury,  conversation  with  the  witness- 
es so  that  his  skill  might  be  determined. — People 
V.  Ong  Git,  137  P.  283. 

{252  (Or.)  When  a  witness  refers  to  a  map, 
he  should  be  required  to  designate  to  what  he 
refers  in  such  a  manner  that  the  whole  testi- 
mony can  be  considered  from  the  record. — 
Oberstock  v.  United  Rys.  Co.,  137  P.  195. 

i  257  (CaL)  That  plaintiff  is  entitied  as  a  wit- 
ness to  use  a  contract  with  another  to  refresh 
his  memory  as  to  the  contents  of  his  contract 
with  defendant  does  make  it  admissible  in  evi- 
dence, over  the  objection  of  defendant — ^Emst  v. 
Ganahl,  137  P.  256. 

(B)  Croaa-Bxamlnatlon    and    Be-Bxantlna- 
tlon. 

{268  (Okl.Cr.App.)  Where  defendant's  wife 
testified  that  he  was  at  home  with  his  family 
at  the  time  of  the  larceny  but  left  early  the  fol- 
lowing morning,  it  was  competent  for  the  state 
to  ask  on  cross-examination  how  long  it  was 
after  the  commission  of  the  crime  before  de- 
fendant returned.— Jones  v.  State,  137  P.  121. 

{ 269  (Kan.)  A  witness  cannot  be  properly 
cross-examined  as  to  matters  not  directly  con- 
nected with  the  facts  testified  to  in  chief.— Kuhn 
V.  Johnson,  137  P.  990. 

g  269  (Mont.)  Questions  on  cross-examination 
were  properly  permitted  as  to  matters  introduc- 
ed in  the  direct  testimony.— Smith  v.  Zimmer, 
137  P.  638. 

i  272  (Gal.)  In  an  action  on  an  account 
stated  between  plaintiff's  assignor  and  a  corpo- 
ration, certain  contracts,  out  of  which  the  claims 
forming  the  bads  of  the  account  accrued,  held 
properly  admitted  in  evidence  as  a  part  of  the 
cross-examination  of  plaintiff's  assignor. — E.  W. 
McLellan  Co.  T.  East  San  Kateo  Land  Co., 
137  P.  1145. 

§288  (CJal.App.)  Under  Code  CHv.  Proc.  { 
2()45,  it  was  not  improper,  where  accused's 
counsel,  though  surprised  by  a  witness,  did  not 
take  advantage  of  the  court's  i>ermi8sion  to  ex- 
amine him  as  to  statements  made  before  trial, 
but  turned  the  witness  over  for  cross-examina- 
tion, to  exclude  such  questions  on  redirect  ex- 
amination.—People  V.  Kawasaki,  137  P.  287. 

ZV.  CREDIBIUTT,  IMPEACHMENT, 

OONTBADIOTION.  AND  OOB- 

BOBORATION. 

(B)  Character  and  Condnet  ot  'Wltneaa. 

g  345  (Okl.)  In  ejectment,  held  not  error  to 
permit  a  witness  to  be  asked  whether  he  had 
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ever  been  convicted  of  a  crime  in  the  tribal 
courts  of  the  Seminole  Nation.— Perkins  t. 
Baker,  137  P.  661. 

(D)   ImoonBlaiemt    Statement*    br    IVltiieB*. 

{380  (Cal.App.)  Where  the  testimony  of  a 
witness  called  by  accused  was  not  unfavorable 
bat  simply  failed  to  come  up  to  accused's  ex- 
pectations, accused  is  not  entitled  to  prove  that 
the  witness  made  contrary  statements  out  of 
court.— People   v,  Kawasaki,  137   P.  287. 

(B)  Contradiction    and    Corroboration    of 
'Wltnen. 

1414  (CaLApp.)  Where  the  defense  was  mis- 
taken identity,  two  group  photo^^raphs,  includ- 
ing defendant,  were  properly  admitted  in  cor- 
roboration of  a  witness  whose  testimony  as  to 
identity  was  attacked  on  cross-ezamination, 
where  the  witness  on  redirect  examination  tes- 
tified that  shortly  after  the  homicide  he  was 
shown  the  photographs  and  identified  accused  as 
one  of  the  persons  who  bad  participated  in 
the  killing.— People  v.  Ong  Git,  137  P.  283. 
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